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sns 3 

Cbs-p  of  lunatic  pauper  on  the  common  fnnd — 

Opening  accounts — Arrears — Duty  of  auditor     20 
Tnaanistion  by  pott  of  notice  of  cbargeability — 

Delirery  of  letter  on  Sunday 43 

Umtic  panper — Order  of  settlement — Signature 

•f  ootic*  of  ground)  of  appeal 65 

V^  DO   appeal  given   against    an  order  for 

optoses  of  a  pauper,  justices  are  bound  to  en- 

fefceit    72 

Soria  of  grounds  of  removal  and  notice  of  appeal 

—Bight  to  enter  a  respite 70 

Isinture  of  apprenticeship  invalid  for  non-oze- 

citJBg  pauper 89 

%oiatmeot  to  office  of  superintendent  registrar, 

b  whom  vested  95 

ttfa  Inaatio  above  16  in  a  parish  asylum  is 

sot  refief  to  tb*  parent  so  as  to  render  her  re- 

anrabla 103 

^Mi  of  panper  in  the  workhouse — Parish  of  birth  1 74 
P«sr  Law  Board  may  order  dismissal  of  a  chaplain 

<f  the  workhouse 208 

VpGeation  for  copies  of  deposits,    when  to  be 

■ade— Notice  of  appeal 320 


Quarter  sessions  cannot  entertain  an  appeal  on 
ground  that  disability  is  not  permanent 228 

A  chaplain  of  a  union  may  perform  the  service  of 
the  church  in  the  union-house  without  the  con- 
sent of  the  incumbent 285 

Neither  of  the  justices  making  an  order  of  re- 
moval needs  now  to  be  of  the  quorum,  and  it  is 
sufficient  if  made  by  a  mayor  and  ex-mayor  of  a 
municipal  borough 301 

Liability  of  eztra-parochial  plaoe  to  be  assessed  to 
the  common  fund  of  the  union 308 

An  eztra-parochial  place,  become  a  parish,  may  be 
assessed  to  a  imion  without  the  consent  of  the 
parish 328 

Limitation  of  time  for  suing  board  of  guardians...  442 

Appointment  of  one  overseer  only  for  a  parish  is 
bad 475 

The  report  of  the  Registrar-  General  i>  not  conclu- 
sive evidence  that  a  place  is  eztra-parochial ...  475 

Court  will  require  justices  to  enforce  an  order  of 
Board  of  Guardians  on  the  overseers  of  a  pariah 
for  contribution  483 

(See  Stitimtnt). 

POOR  BATE. 

Mode  of  assessing  docks 93 

Appeal  against  to  qnarter-sessions — How  costs 

are  to  be  enforced   357 

Mode  of  assessing  railways 278,  299 

Mode  of  assessing  gas-works 356 

Bating  of  an  endowed  school,  sehoolbonse  and 

master's  residence  403 

Of  a  railway  profit  derived  by  main  line  from 

traffic  on  branch 404 

The  house  of  the  surgeon,  but  not  of  the  chaplain 

of  a  county  lunatic  asylum,  is  liable  to  the  rate  473 
Order  of  quarter  sessions  to  quaah  need  not  re- 
quire a  new  one  to  be  made 490 

Corn  rent-charge  payable  to  vicar  in  lien  of  tithes 
— Union  Assessment  Act — Costs  497 


What 
larceny 


POST-OFFICE, 
dealing  with  a  post  letter  amounts  to 


202 


PBACTICE. 
Service  of  grounds  of  removsl  and  notice  of  appeal 

— Right  to  enter  and  respite 78 

Judge  may  request  jury  to  reconsider  verdict 194 

PUBLIC  HEALTH  ACTS. 

Liability  of  Board  for  contract  for  private  im- 
provement to  be  paid  for  when  money  collected 
from  the  owners 53 

Injunction  to  restrain  board  from  polluting  stream 
by  turning  sewage  into  it  138 

Money  wrongfully  received  by  board — No  assets 
to  repay — Rotixtspective  rata 168 

Proceedings  to  recover  expenses  under  private 
expenses  clause  runs  from  the  expiration  of 
three  moaths  after  notice  327 

Brickmaking  not  a  noxious  and  offensive  trade 
within  sect.  64  345 

Justices  cannot  review  determination  of  board  as 
to  what  works  are  necessary  to  be  done 265 

Compensation  —  Arbitration  —  Appointment  of 
umpire^A  ward  of  costs — Taxation  309 

Lsying  out  a  new  street— Local  Government  Act 
—Bye-law— Notices  406 

Market— Penalty  under  bye- law  of  local  board...  408 

Meaning  of  word  "  owner"  in  sect.  69 — Service  of 
natiee  to  repsir  private  way  on  the  person  re- 
ceiving the  rente  as  owner  is  sufficient  411 
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Wairer  of  objection  that  award  was  nol  made  in 
time 437 

S«r»ice  of  notict  on  "  owner"  or  some  "  inmate  of 
hiit  place  of  abode,"  under  prirate  way  clause, 

what  is    484 

PUBLIC  HOUSE. 

Refusal  to  renew  licence  unless  applicant  would 
takeont  a  licence  for  the  sale  of  spirits 6 

What  a  keeping  open  for  sale  of  liqnor  on  Sunday    22 

Evidence  of  permitting  persons  of  bad  character 
to  assemble  therein 22 

Proof  of  selling  beer  after  the  prescribed  hoars  ...     24 

Spirit  licence  required  by  grocers  in  Ireland  3£0 

QUARTER  SESSIONS. 

Dnty  of  to  receive  and  respite  an  appeal  against  an 
order  of  temoval 78 

Where,  on  appeal  under  Nuisances  Act,  the  order 
is  qnasbed  generally,  court  bas  no  power  to 
give  costs    189 

Jarisdiciion  of  for  larceny  on  the  high  seas  190 

Has  jurisdiction  to  try  an  indietmeat  for  attempt- 
ing to  commit  suicide 201 

Form  of  order  of,  for  costs  of  appeal 206 

Kotice  of  appeal  in  error  to  county  instead  of 
borough  sessions — Motion  to  enter  a  respite — 
CoDditional  order  of  recorder 223 

Cannot  entertain  appeal  against  an  order  for  per- 
manent disability    228 

May  amend  grounds  of  removal  by  adding  totally 
new  ones 846 

Order  of,  to  quash  a  rate,  need  not  direct  a  new 
one  to  be  mads   490 

Costs  may  be  taxed  at  any  time  between  quarter 
sessions  and  adjourned  sessions 490 

QUO  WARRANTO. 
Will  not  lie  for  office  of   committeeman  of  tbe 

Licensed  Victnallers' Association    307 

Court  will  not  grant  against  an  individual  to  try 

legality  of  charter  320 

Affidavit  on  which  rule  moved  must  show  that 

relator  is  duly  qualified 461 

RACING. 
A  custom  for  citixens  to  enter  certain  land  for 
horse-racing  isgood 247 

RAILWAT. 

lu  R.  C.  C,  sect  68,  meaning  of  "  accommoda- 
tion works" 176 

Conviction  for  not  repairing  a  bridge — Jurisdiction 
of  magistrates    211 

Rating  of   278,  404 

RATING. 

Under  Liverpool  Library  Act 44 

Under  Local  Government  Act  the  proviso  that 
land  covered  with  water  shall  be  rated  at  only 
one-fourth,  eztenda  to  docks 86 

Of  docks— 'Dedactiona   92 

Municipal  borough  under  a  new  charter— Exemp- 
tion of  from  county  rate     139 

Retrospective  rate  by  Improvement  Commissioners 
to  pay  salary  of  a  deceased  clerk   147 

Part  of  a  township,  tbs  rest  being  under  a  Town* 
Improvement  Act,  not  liable  to  be  rated  for 
police 155 

To  sewers  rate  under  Metropolitan  Local  Manage- 
ment Act — Rules  for 930 

Of  railways   278,  299 

Stipend  of  curate  to  be  dedooted  from  the  rating        j 
•fa vicar   297 

Railway  rating— Terminal  charge* — Qio**  eam- 
iog* 299] 


Assessment  on  a  toll  which  a  railway  company 
was  empowered  to  take,  bnt  did  not  take  ......  301 

or  gasworks   3S6 

Of  refreshment  department  of  International  Exhi- 
bition    358 

Of  waterworks  with  which  a  milling  power  ia  con- 
nected   389 

Of  an  endowed  school,  scboolhouse,  and  master's 
residence 402 

Of  railway  profit  derived  by  main  line  from  traffic 
brought  by  branch 404 

House  of  snrgeon,  but  not  of  chaplain,  to  a  county 
Innatic  asylom  is  rateable  473 

Power  to  make  a  retrospective  rate  under  a  local 
improvement  act 491 

Corn  rent-charge  payable  to  vicar  in  lieu  of  tithes 

— Union  Assessment  Act — Cost    497 

(SeeJ  Poor-ratt — Church-rate). 

RECEIVING  (FELONIOUS). 

Property  of  husband  found  in  the  possession  of  a 

man  living  with  the  wife  is  sufficient  evidence  of  191 
By  husband  and  wife 201 

REFORMATORY. 

Absconding  from — Power  of  justices  to  append  to 
sentence  for  a  further  sentence  of  detention  ...      4 

REFRESHMENT  HOUSES  ACT.; 

What  is  knowingly  snfifering  prostitutes  to  assem- 
ble at— Sect.  32 101 

Meaning  of  terms,  "public  refreshment,"  resort 
and  entertainment,  in  sect.  6  of  23  and  24  Vict, 
c.  27 — Dancing  room T45 

Charge  of  drunkenness  under,  and  conviction  bad 
for  being  drunk,  under  21  Jae.  1,  o.  7   174 

Who  iaentitled  to  a  wine  licence 184 

REMOVAL  (POOR). 

By  reason  of  sickness,  what  a  good  order  for 3 

Notice  of  chargeability  trans^iitted  by  post  and 

delivered  on  a  Sunday    43 

Service  of  grounds  of  removal  and  of  appeal — Duty 

of  sessions  to  receive  and  respite 78 

Pauper  lunatic  above  16  in  an   asylum  is  not 

relief  to  patent,  eo  as  to  make  herremoveahle...  103 
Birth  settlement  of  a  child  of  Irish  parents  having 

no  settlement 166 

Pauper  lunatic  living  apart  from  her    husband 

removeable  to  husband's  settlement 167 

When  application  for  grounds  of   removal  and 

notice  of  appeal  to  be  given   220 

Removing  parish   not  entitled   to  order  against 

parish  of  settlement  for  costs  of  maintenance 

from  the  time  of  notice  of  chargeability 251 

Notice  of  appeal  given  to  county  instead  of  borongh 

sessions — Conditional  order  of  Recorder 223 

What  a  three  yeara'  residence,  to  render  pauper 

irremovsable   280 

Three  years'  residence  after  an  order  of  removal 

made  but  not  ezeeutsd,  gives irremoveability  ...  282 
Going  to  Cuba  and,  working  in  a  mine  under  a 

contract  is  a  break  of  residence,  and  a  distinct 

intention  to  return  not  sufficient  to  prevent  the 

absence  from  becoming  a  break SOS 

Quarter  sessions  may  amend  grounds  of,  by  adding 

totally  new  one* 346 

REPLEVIN. 
What  i*  an  action  of— NoUce S06 


SALMON  FISHERY. 
(See  Fithmitt). 
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SALVAGE. 
VonU  "  iinr  in  dupote"  in  MCt.  464  of  Hfrobtnt 
Shiping  Act  not  limited  to  sains  awwrded  by 
Janice* — Appsal    S68 

SETTLEMENT  (PARISH.) 
Bf  tpprgntietdup — iBdeatnre  inralid,  not  haring 

bcei  tzecotad  bj  the  ipprentiea    ..* 89 

Of  t  Imutic  paoper  whoie  parents  were  Irish 

vithoDt  a  settlement    166 

Kith  of  pauper  in  a  workbonae — Parish  of  biitb„  1 74 

yan  is  an  at;reement  for  a  yearly  tenancy    841 

6j  otttt — Grant   of  lease  in    consideration   of 

boUing,  at  a  coet  of  851.  and  a  rentchaige,  is 

■fidoit 243 

tf  ipptenticesbip— Sleeping  ont  of  parish  on 

Sstarday  nisbts 251 

Bj  ippmiticeship  —  Coonteipart  of   indentnre 

•dmtted     276 

Bating  a  tenement  for  an  indefinite  period,  and 

occupation  for  ayear,  is  a  tenancy  for  a  year  ...  432 

SHERIFF. 

Eghl  to  poundage  where  snznre  made  bat  writ 
aitlidnwn,  withoat  the  sum  being  raised 116 

SLAUGHTER  HOUSES. 

Lionet  for  nnder  Manchester  Local  Act — Rerooa- 
tios    125 

STATXTTES. 

Bi^  by  impUeatioo  of  olanses  in  a  prirate 
set 487 

SUCCESSIONS  DUTT. 

Kliit  is  "  animal  ralae"  in  sect.  81;  land  nnpro- 
dnctirt  at  time  of  socoesaion,  but  afterwards 
kconmig  ralaable 353 

SUICIDE. 

Attanptiog  to  commit,  is  within  jorisdiction  of 
quarter  Kssiona 201 

SUMMARY  CONVICTIONS. 

Uutbefilrd  with  qaarter sesdons 220 

What  is  a  snfficient  claim  of  right  to  oast  jnrisdio- 
tioB    470 

SUNDAY  ACT. 
ACnmer  is  not  within  this  act 478 

SWEABING  (PBOFANE). 
(See  Cwrsag  and  Seearmg.) 

THEATRE. 

A  trtrellhig-booth  or  theatre  at  a  fair  not  one 
nqsitiBg  a  lioenc*  under  sect.  46  of  Metro- 
politan Potioe  Act   108 

UMsigg  of  word  "  place"  in  sect.  1 1  of  Act  for 
i^sliting— Booth  whereinastage  pUyis  acted 
isischaplace 176 

What  is  a  **  causing  to  ba  represented,"  under 
Dramatic  Copyright  Act 23S 

THREATS. 

The  menace  and  force  must  be  of  snch  a  natore 
sad  extent  as  to  uinsttle  the  mind,  and  deprire 
it  of  face  power  to  consent    237 

Attnpt  by  taades' onion  to  force  a  jonmeyman  to 
ksn Usempley 343 


TITHES. 

Liability  of  hop-grounds   to   the  extraordinary 

charge  tmder  sect,  42 — Conunntation — Waste..  181 
Same  case  on  appeal 326 

TITLE. 

Jurisdiction  of  Justices  where  title  dumed  to  a 
highway 2 

What  a  suffident  claim  of,  to  cost  jurisdiction  of 
justices  379 

TOLL. 

Copiolites  are  not  exempt  <i?om,  as  being  stone  or 
manure  417 

TOWNS  IMPROVEMENT  ACT. 

Setting  back  new  lines  of  buildings  —  Bye-laws 
— Approral  by  committee  of  town  conndl 314 

Liabilty  of  commissionen  for  damages  by  an  acci- 
dent through  non-repahr  of  a  footway 328 

TREASURE  TROVE. 

Concealment  from  the  Crown,  ocuUalio  fiauduhia 
— Evidence 447 

TRUCK  ACT. 

What  illegal  deductions  from  wages   32 

Constmction  of  sects.  9  and  10 255 

TURNPIKE. 

Breadth  of  fellies  of  wheel — Amount  of  toll — Con- 
struction of  local  act  42 

Application  of  highway  rates  to  repair  of 171 

Agreement  for  oomposition  for  tolls  during  three 
yearsisToid ;•  1*6 

A  carriage  not  upon  wheels,  laden  with  straw,  is 
not  withia  the  words  "  other  thing"  in  sect.  121  229 

Exemption  of  rifle  Tolnnteers 242 

Agreement  to  let  toll — Non-execnlion  by  sureties 
—What  is  a  good  demise  of  tolls    279 

A  lessee  of  tolls  may  compound  for  them   287 

Sheep  being  remored  from  one  pasture  to  another 
are  exempt  from  toll 288 

A  cart  laden  with  manure  is  exempt  from  toll, 
althongh  upon  the  top  of  it  were  placed  empty 
baskets  that  had  been  used  for  other  purposes ...  29S 

Copiolites  are  not  stone  or  manure 417 

UNIONS. 
Apptdntment  of  snperintendant  registrar  of  95 

VACCINATION  ACT. 

Continued  neglect  is  not  a  succession  of 
offences  «» 

VAGRANCY, 

Husband  mnst  leave  his  wife  wilfully,  reasonably 
believuig  she  would  become  chargeable 221 

Guardians  need  not  sanction  complaint  by  assistant 
overseer,  that  a  party  has  deserted  bis  wife  and 
children  '34 

Behig  in  a  house  for  an  unlawful  purpose  a 
felonions  intent — InsufBoient  evidence S67 

Jurisdiction  of  justiose  to  order  payment  of  fees  in, 
by  overseers    "*' 

VERDICT. 

Judge  may  request  jury  to  reconsider 194 
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VESTRY. 

ToenUrge  cliurcbjarii,  poll  demanded  and  refiiMd  117 

Power  to  appeal  to  a  charity 156 

Power  t<>  erect  nrinaU  under  Metropolitan  Local 

Management  Act 253 

Same  case  on  appeal  333 

Poll  may  be  demanded  at  421 


VEXATIOUS  INDICFMENTS  ACT. 
(See  Indictment). 


WATERWORKS. 
Bating  of    wbeD  milling  power  connected  with 
them  389 

WEIGHTS  AND  MEASURES. 
Wugh-bridgt  at  a  railway  itation  when  not  in- 

eorraet  or  otherwia*  nnjost 5 

The  act  hai  refemoe  to  these  only,  and  not  to 

prices 399 

WINE  UCENCES. 
(See  S$frt$hmeU  Betuet  Act). 


Digitized  by 


Googl( 


REPORTS 


%U  %  €mt  btt&ttr 


BT  THB 


SUPERIOR    COURTS, 

RELATING  TO  THE  LAW  ADMINISTEBED  BY  MAGISTRATES,  AND 
TO  PAROCHIAL  AND  MUNICIPAL  LAW. 

OOKKXINOin'O      HIIiABT      T  X  B  H      1863. 


«•«.] 


FDroB  r,  Bldhdbu. 


[Q.  B. 


OOUBT   OF    atlXBirS   BENCH. 

kiorM  tf  loBM  THonaox,  T.  V.  Sauiidu,  wid  a  J.  B. 
BnoLR,  £«in-  Banlitu*4t-Law. 

StttirJc^,  Jan.  35. 
ForcB  V.  Bluvdbu. 
Mtmu    OwuJjg — OpmSng  tunut  during  pnMUtd 

Imtn — Evidatee — ComnatUm. 
I^f  aa  imfinnatkm  agaitut  a  'beerhouse-iteptr 
mJerlitW^  12  Via.  e.  i^,  I.  \,  for  evening  hit 
i—ttfor  tlu  $ale  of  beer  before  balf-patt  tuelve  on 
eSmidaf,  ilutuproved  bg avUaeuHatieviefU  to 
tUicimo»aSimdia/  at  tkirtg-Jbe  mimilet  after 
dm*  o'dode  m  tJu  forenoon  and  found  (he  door 
dttei,  mud  kaving  knocked  he  wai  admitted;  that 
k  mm  the  deft,  mthehoiue  and  vent  into  the  front 
fiteramd found  two  pertontlher»,vhoutrelodgert; 
■ii(  U  thm  went  into  the  hack  parlour,  in  vhich 
lien  wot  a  great  deal  of  tobacco  smoke  and  the 
Wu  n  the  room  teere  teet;  tlial  hewentfrom 
(Wt  immediate^  into  the  yard  of  the  house,  in 
■U  there  art  ttao  privies,  forming  part  of  the 
ffuts;  that  the  door  of  one  of  the  privies  vas 
V»  md  the  door  <f  the  other  privy  was  shut ;  that 
*tsmdtaeourtd  to  be  closed  against  him,  but  he 
fmd  it  epen,  and  found  two  persons  in  the  privg, 
M  tffsiom  were  men  of  the  town,  limng  close  bg; 
'^  «c  of  these  men  had  a  pot  in  his  hand  which 
^bto' is  it  with  fresh  froth  on  it,  and  that  this 
*wlriedto  mate  awag  withthepot  and  prevent  its 
ids)  MO,  bg  putting  it  down  the  seat  of  the  privg: 
tdi,  mjhiitl  nidence  to  support  a  conriction. 

nil  *H  a  caM  itated  oader  the  20  &  21  Vict,  c 
U,^M  t  eoBTicUon  b;  JnaUots  at  petty  swsiona  at 
"■wM  of  William  Fioeb,  for  an  offence  under  the 
ll&UTiete.49,t.l. 
,%CM  itatail  that  the  said  William  Finch,  of  the 
■■iknaib,  beerfaoote-keeper,  on  the  24th  March,  at 
"•{ink  of  Uaidatone,  in  the  said  boroogh,  being 
^  ad  there  a  beerhoose-keeper,  and  duly  licensed 
'"'  kar,  ale  and  porter  by  retail,  to  be  drank  and 
"fMMdaahtaboaaeandpremisestheicsitaate,  andthe 
'■'^kiaKSaad.ir,  did  open  his  said  honse  for  thesala 
''^■Mteterfennented  liquors  before  half-past  hrdve 
'''•fchtlHaftanioon,  to  wit,  at  thirty-fiTe  minutes  past 
DUo.  CA8.— Vol  IL] 


eleven  o'clock  in  the  forenoon,  otherwise  than  as  re- 
freshment for  traTcUers,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  and  it  was 
therenpoD  proved  before  as  to  our  satisfaction  that  the 
deft,  was  a  beerseller  in  the  Bozley-road,  Maidstone, 
in  the  sud  boroagb,  and  that  the  informant  John 
Blondell  went  to  the  house  of  the  deft,  on  the  day 
named  in  the  information,  at  thirty-6ve  minutes  after 
eleven  o'clock  in  the  forenoon;  that  he  found  the  front 
door  closed,  and  knocked  at  it  and  was  admitted ;  that 
be  saw  the  deft,  in  the  house,  and  went  into  the  iivnt 
parlour  and  found  two  persons  there  who  were  lodgers ; 
that  he  then  went  into  the  back  parlour,  in  which  there 
was  a  great  deal  of  tobacco  smoke  and  the  tables  in  the 
room  were  wet ;  that  be  went  from  there  immediately 
into  the  yard  of  the  deft.'s  honse,  in  which  there  are 
two  privies,  forming  part  of  the  defl.'s  premises ;  that 
the  door   of  ooe  of  the  privies  was  open  and  the 
door  of   the  other    privy  was  shut ;  that  it  was  en- 
deavoured to  close  the  door  against  BInndell,  but  he 
forced  it  open,  and  found  two  persons  in  the  privy,  both 
of  whom  were  Maidstone  men,  living  close  by ;  that  one  of 
these  men  had  a  pot  in  his  hand  which  bad  beer  in  it, with 
fresh  froth  on  the  beer,  and  that  this  man  tried  to 
make  jiway  with  the  pot  and  to  prevent  its  being  seen 
by  patting  it  down  the  seat  of  the  privy;  and  that  after 
this  Blundell  saw  the  defU  and  told  him  he  should 
summon  him  for  having  his  house  open.    In  cross- 
examination  on    behalf  of  the  deft.,   Blondell  was 
asked  if  be  saw  the  man  go  in  or  out  of  the  honse, 
and  he  replied  that  he  did  not;  also  if  the  de{t.'s 
side  door  was  closed,   and   he  stated   that   it    was. 
No  evidence  was  offered  by  the  deft.  ;  but  it  was  con- 
tended on  bis  behalf  that  the  evidence  was  insufficient 
to  justify  a  conviction,  inasmuch  as  there  was  no  proof 
of  the  sale  of  beer  having  taken  place ;  and  that  there- 
fore the  deft,  conld  not  be  convicted  of  having  his 
honse  open  for  the  sale  of  beer.  We,  however,  thought 
that,  inasmuch  as,  according  to  law,  the  house  ought 
not  to  have  been  either  open  for  the  sale  of  beer,  nor  to 
have  had  any  beer  sold  in  it  at  any  time  after  eleven 
o'clock  on  the  previous  Saturday  night ;  that  two  men 
who  were  proved  to  reside  in  the  neighbourhood  were 
found  concealed  in  a  privy  forming  part  of  the  deft's 
premises ;  that  one  of  them  bad  a  pot  with  fresh  beer 
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in  it  in  hU  band,  whish  b«  v.is  tiTing  to  mtke  away 
witli ;  and  tbat  no  ezplinatiuu  of  then  dnumstances 
was  giTan  Inr  the  dell,  when  Blandeil  wai  at  the 
bonse,  and  tud  deft,  that  ha  ahonld  snmmon  him  for 
the  offence  of  having  liia  house  open ;  and  that  theae 
facta  were  not  denied  before  ni;  ud  that  no  evidence 
wa*  otbnd  bj  tba  deft,  in  azplanatioo  of  these  facts, 
were,  in  our  jodgmont,  snfficient  proof  of  the  offence 
charged  agunit  tba  deft.,  and  we  therefore  convioted 
him  of  the  said  cfience,  and  ordered  him  to  pay  a 
penal^  of  5{.,  he  having  been  before  convicted  of 
offences  against  the  same  Act  of  Parliament.  The 
deft,  being  diaaatiafied  with  the  sud  conviction  and 
determination  as  erroneona  in  point  of  law,  lias,  nnder 
the  provisions  of  the  20  As  SI  Vict,  c  43  dnly  applied 
to  oa  in  writing  to  state  and  sign  a  case  setting  forth 
the  facta  and  gronnda  of  snch  conviction  and  deter- 
mination for  £e  opinion  of  her  Majesty's  Court  of 
Onsen's  Bench  thereon,  and  which  we  now  do  accord- 
ingly. The  qneation  in  snch  case  being  whether,  opon 
the  facta  stated,  there  was  any  evidence  upon  which  we 
were  joatified  in  convicting  the  deft,  of  the  offence  of 
having  kept  open  bia  iMose  for  the  sale  of  beer  at  the 
time  mentioned. 
/*.  JiiHseB  appeared  in  sopport  of  tbe'conviction;  but 
feoM  was  called  npon  tor  the  app.,  and  be  sub- 
mitted that  there  was  no  evidence  to  support  the 
conviction  of  the  app.  having  opened  bis  bonse  for 
the  sale  of  beer  during  the  prohibited  hours. 

The  CouBT  were  of  opinion  that  there  was  ample  evi- 
danca  to  snpport  the  conviction.     Conviction  (^firmed. 


Saturday,  FA.  15. 

WlLLIAUS  V.  AOAMS. 

Bighecg/ — Placing   mbbish  on — Ntgleel  to  remove 
(;/Ier  mties — Titlt  to  land — Juriidiction. 

Ontkehtartngo/aniit/onaationchargingA.wilhluaing 
placed  nilnih  on  the  kigkaag,  it  was  proved  tiat 
tie  road  m  jiieetion  led  to  A.'i  koiae  and  to  three 
other  homes,  aad  to  the  poriiA  church ;  that  it  ter- 
minated there,  and  wai  not  a  thoroughfare,  and 
that  the  land  on  each  $ide  of  the  road  belonged 
to  A.  A.  contended  that  the  road  vxu  not  a 
kighioag;  and  that,  <u  he  cUitned  it  tubject  onlg 
to  private  rights  qf  aag,  the  jutticee  had  nojwii- 
dietion,  and  ougM  not  to  decide  that  queelion : 

Beld,  that  the  iiUe  to  land  did  not  ariee,  and  that 
thejuitieee  had  juriidiction. 
This  waa  a  caae  stated  by  three  justices  of  the  peace 

for  tba  oonn^  of  Hereford,  nnder  the  statute  20  &  21 

Vi«t  0. 43,  for  the  purpose  of  obtainmg  the  opini"'!  of 

the  court  on  questions  of  law  which  arose  as  buein- 

aftar  stated. 
At  a  petty  sessions  bolden  at  Hereford,  on  the  24th 

a;.  1861,  an  information  and  compUint  was 
erred  by  Thomas  Adams,  the  surveyor  of  the 
iwaya  in  the  parish  of  Harden,  in  the  county  of 
Hartford,  bereuiafter  called  "  the  respondent,"  agaiust 
John  Prica  Williams,  hereinafter  called  "  Uie  appel- 
lant," nnder  aeet.  73  of  the  Act  5  &  6  WSl  4  c.  50, 
cbaiqging  that  tba  app.,  "having  placed  a  quantity 
of  aerapngs,  atonsa  and  mbbish  on  a  certain  high- 
way in  the  said  pariah  of  Marden,  bad  neglected  to 
remove  the  same  after  notice  bad  been  given  to  him  by 
the  reap. ; "  waa  beard  and  determined  by  us,  the  said 
partiea  respectively,  being  then  present,  and,  npon 
snch  bearing,  we  ordered  the  aaid  reap,  to  clear  the 
said  highway,  by  removing  the  said  scrapings,  stone 
and  rubbish,  to  sell  and  dispose  of  the  same,  and  to 
apply  the  proceeds  arising  therefrom  towards  the  repair 
of  the  highway  within  the  aforesaid  parish  of  Marden. 
Upon  the  hearing  uf  tiie  aaid  information  and  com- 
plaiut  it  was  proved  on  the  part  of  the  resp.,  and  not 
denied  by  the  app.,  that  certain  deposits  were  placed  by 
lum  on  ib»  roaJ  m  question,  and  it  wu  also  proved  on 


the  part  of  the  reap,  that  the  deposit  made  by  the  app- 
amounted  to  a  nuiaance. 

It  waa  also  proved  on  the  part  of  the  reap,  that  the 
road  on  which  the  depout  vraa  placed  led  to  the  booses 
of  the  app.,  of  the  vicar  of  the  parish,  and  of  two  other 
persons,  and  to  the  parish  chunsb,  but  that  it  termi- 
nated there,  and  waa  not  a  thoroughfare,  and  that  tb* 
land  on  each  side  of  the  said  road  belonged  to  the  app. 

It  vras  conteuded  by  the  app.  that  the  road  not  beiag 
a  thoroughfare  waa  not  a  highway,  and  that  although, 
on  the  authority  of  the  caae  of  Bateman  v.  Bhek, 
21  L.  J.  206,  Q.B.,  it  might  be  a  highway  without 
being  a  thoroughfare,  the  app.  contended  that  as  be 
denied  the  road  to  be  a  highway,  and  therefore  claimed 
it  subject  only  to  private  rigbta  of  way,  the  jna- 
tiaes  ought  not  to  try  and  decide  that  question,  but 
ought  to  leave  the  partiea  aggrieved  to  their  remedy  by 
indictmoit,  when  it  might  be  decided  by  a  jury ;  and 
he  protested  against  the  jurisdiction  of  the  justices 
te  proceed  in  the  matter.  They  decided  that  they  had 
jurisdiction  to  try  the  question  whether  the  road  was  a 
bighwsy  or  not 

Tba  resp.  argued  that,  as  the  road  was  a  "  oburcb- 
way"  it  was  necessarily  a  highway,  aa  the  5th  section 
of  the  Act  5  &  6  Will.  4,  c.  50,  provides  that  the  word 
"highways"  in  that  Act  should  be  held  to  mean, 
amongst  other  things,  "  churchways ;''  but  the  justices 
held  that  the  fact  that  the  road  was  a  "  cbuivbway " 
waa  not  of  itself  sufficient  to  show  that  it  waa  a 
"  highway,"  but  that  other  facts  must  be  proved. 

It  waa  tiien  proved  on  behalf  of  the  reap,  that  the 
road  bad,  vrith  one  exception,  always  been  repabred  by 
the  parish,  that  no  gates  or  other  obstruction  bad  ever 
been  pbu^  on  it,  and  it  was  not  shown  that  any  person, 
whether  a  parishioner  or  not,  had  ever  been  interrupted 
in  the  use  of  it.  This  evidence  wu  carried  back  for  at 
least  fifty  yean.  The  exception  as  to  repair  referred  to 
was  that  of  a  former  owner  and  oooupier  of  the  house 
now  owned  and  occupied  by  the  app.,  who  had,  npon 
his  taking  up  his  residence  there  on  the  occasion  of  hia 
marriage,  macadamised  this  rosd  at  considerable  cost 
aa  a  boon  to  the  parish,  and  to  improve  the  road  to  his 
own  residence,  the  other  roads  in  the  aaid  parish  not 
being  macadamised.  It  was  contended  by  the  app, 
that  the  pariabioners  had  repaired  the  road,  not  for 
the  use  of  all  ber  Majesty's  subjects,  but  because  they 
had  a  right  of  way  over  it  to  the  parish  oburcb. 

The  justices  were  of  opinion  that  there  was  snfficient 
evidence  before  them  to  show  a  dedication  of  the  road 
to  the  public,  and  they  therefore  beld  it  to  be  a  highway. 

It  was  stated  by  the  witnesses  for  the  app.,  that  the 
deposit  complained  of  conaisted  wholly  of  tbe  refnse 
ariaing  in  tbe  course  of  some  bnildmg  carried  on  by 
bim  on  the  premises  adjoining  tbe  road,  and  of  build- 
ing materials,  and  that  it  was  necessary  to  use  the 
rnid  temporarily  for  such  depoot.  The  witnesses  for 
tbe  resp.,  however,  stated  that  there  were  some  ooal 
ashes  mixed  with  it. 

Tbe  app.  then  contended  that,  as  tbe  occupier  of  the 
adjoining  premises,  be  bad  a  right  to  use  the  road  (aren 
if  a  highway)  to  a  reaaonable  extent  for  the  pnrpose  of 
depositing  thereon  bis  building  materials  and  rsrnse, 
and  that  aa  tba  act  complained  of  by  the  surveyor  was 
not  therefore  illegal  in  its  commencement,  but  if  illegal 
at  all  only  made  so  because  it  was  an  excessive  user  of 
a  legal  right,  it  was  not  a  case  in  which  tbe  justices 
ought  to  act  summarily. 

The  justices  were  of  opinion  that  the  user  of  tba 
road  by  tbe  app.,  if  legal  in  its  nature,  waa  excessive, 
and  as  they  could  fiud  no  authority  for  the  argument 
in  this  respect,  they  decided  against  him. 

Tbe  questions  of  law  for  tbe  opinion  of  thia  eonrt 
were: — 

1.  Whether,  under  the  circumstances,  the  jnstices 
had  jurisdiction  to  try  tbe  question  whether  the  road 
was  a  highway  or  not? 
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1  Wbctba  then  wu  sufficient  erideuoa  befura 
tlitm  to  jtotiij  them  ia  Uw  in  finding  the  n>ad  to  be  s 

i.  Whether  the  deposit  nude  by  the  »pp.  wts  of 
liAtiiatiinu  tobe  a  legal  act  in  its  inoeptiOD,  and 
■tk  1  ooe  u  they  oogfat  not  to  abjudicate  upon  ram- 
atHtj,  in  cue  it  had  become  illegal  in  oonaeqnenoe  of 


If  dtijer  the  first  or  seomd  question  is  answered  in 
Ike  leplin,  or  if  the  third  question  ia  answered  in 
tkii&matifs,  their  order  was  to  be  qnaahed;  bnt  if 
ita«iee  it  WIS  to  be  confirmed. 

Ik  ipp.'>  points  of  argnment  were : — 

L  That  the  73rd  sectioo  of  the  5  &  6  Will  4,  e.  60 
(tkGeoittl  Highwaj  Act)i  does  not,  where  there  is 
thitJUe  dispnte  on  the  qnestbn  of  highway  or  no 
Ugkwtjigire  the  jnstioee  jorisdiction  to  determine  that 
^eitioa,  and  oonaequenUy  that  in  snch  a  case  they 
Ine  10  jmiadictioa  to  proceed  on  the  above  section. 

1  Tbt  there  was  no  endenca  that  the  road  was  a 
liblicbi^iway. 

i  Thd,  mder  the  drcnmstanoes  stated  in  the  case, 
tkofeooe  charged  had  not  been  committed. 

Tit  nsp.'s  points  of  argument  were : — 

I.  That  the  jostioas  had  joiiadiction  to  inquire 
vbete'  the  road  in  qoution  was  a  highway. 

1  That  the  road  m  qoestion  was  a  h^way,  and 
ttetthesTidsnca  befivB  the  justices  was  snfficient  in 
Iw  to  warrant  them  in  so  finding. 

i.  That  the  app.  had  no  right  to  nse  the  road  in'tlie 
■naer  stated  in  the  ease. 

i  That  the  juBticas  had  jurisdiction,  under  the  dr- 
twMtineei  stiUed  in  the  esse,  to  make  the  order 
■Bfbiiiedof. 

MatAaoi,  for  the  rasp.,  in  support  of  the  order  of 
emidioo,  refaned  to  Tlim^$oit  t.  Ingkam,  19  L.  J. 
IN,  Q.B.;  5  &  6  Will.  4,0.  SO,  s.  73.  (He  was 
ileifeillijtheooart) 

Gnj  {UeUalum  with  him)  was  called  on  contra.— 
IKs  if  a  proceeding  against  the  app. ;  he  is  the  party 
wiwmed,  and  it  comes  within  the  nils  as  to  the  right 
rfjwtk.111  to  try  qiiestions  relating  to  the  title  to  land: 
(if.  T.  Criilami  md  othen,  87  L.  J.  28,  H.  C.) 
IWcM  finds  tbat  the  land  on  both  sides  of  this 
nlbekngst*  the  app.  and  that  it  waa  a  private 
niiieadiiigta  two  or  three  houses  and  the  ehnrcb, 
Iknagh  which  the  app.  aays  Iheie  is  no  right  to  pass. 
[TiGHTiiA]i,J. — I  don't  see  that  thisistryiogaqoeiitioD 
if  title.  Cboicptos,  J. — I  don't  see  how  the  question 
■f  tie  soil  being  the  app.'8  or  not  makes  any  diSsienoe 
ia  tk  qnestkm  befigre  the  joatioes.  Wiobimas,  J. — It 
ii  sot  iiond  that  the  land  was  the  app.'s  land;  tbscase 
^•aofiy  that  the  way  ia  a  private  way  and  not  a 
fik  one,  and  therefore  yon  say  the  justices  have  no 
JBJi&tioD.]  In  his  judgment  in  Reg.  v.  CrvBand 
C<Uge,J.seya: "  Apsrt  from  the  particular  worda  of 
act  30  of  Stat.  1  &  3  VrUL  4,  c.  32,  where  a  iond 
lit  dnm  (to  land)  as  in  this  ease,  is  laid  before  ma^ 
tola,  their  jmiadiction  eeases."  This  is  a  qnestbn 
k*suu  the  pnbHc  reimsented  by  the  surveyor  of 
li(in^  and  the  owner  of  the  land,  to  try  whether 
^  lud  in  qoestion  is  subject  as  a  highway,  and  it 
^>dl  be  to  break  in  upon  the  rule  to  hold  that  the 
Min  had  jnriadictioD  to  enter  into  that  question. 

JCriAde*. — ^The  app.  did  not  claim  the  land  as  his 
wi ;  he  only  said  it  waa  not  a  highway,  and  claimed 
<  abject  to  a  right  to  pass  over  it ;  that  was  the  form 
't  ttt  objection.  It  was  conceded  that  the  land  on 
■i  tide  was  his,  and  the  title  was  not  in  question, 
'i  the  order  would  not  be  evidence  in  a  ;]uestion  of 
tti  to  the  land.  The  question  of  highway  must  be 
^■*d  to  ^ve  jorisdiction  of  justices ;  if  it  is  not  a 
)i(bny  they  have  no  jurisdiction:  {Batemtmv.  Bhck, 
Tm0  V.  jrePAerso*,  1  H.  of  L.  Cas.) 

Vmnnur,  J. — It  appears  to  me  that  this  convic 
taea^  to  b*  affirmed,  becaose  it  seems  to  me  that 


the  question  of  tiUe  to  land  did  not  arise.  The  land  on 
both  sides  this  road  belonged  to  the  app.,  and  there 
was  a  light  to  pass  slong  the  road ;  bnt  it  way  not,  ha 
eontended,  a  highway  ;  that  waa  the  question  btfors 
the  justices,  and  that  was  the  first  thing  they  had  to 
decide.  This  is  distinguishable  from  the  eases  relied  en 
by  Mr.  Gray,  and  the  title  to  land,  as  nsnally  under- 
stood, does  not  come  in  question. 

Cbomptox,  J. — I  am  of  the  same  opiidon.  I  was 
strock  by  the  way  in  which  Mr.  Qray  pot  the  case. 
The  law  is  clear  that  justices  on  summary  oonvietkn 
are  not  to  decide  questions  of  title  to  land ;  that  is  a 
general  rule,  and  does  not  depend  on  any  Act  of  Par- 
liament. Bnt  here  tiie  justices  had  to  decide  highway  «r 
not  highway ;  thn  are  not  to  decide  between  A.  B. 
and  C.  0.,  bnt  whether  this  road  was  a  h^way  or 
not.  Looking  at  the  Act  of  Parliament,  that  was  the 
first  thing  they  had  to  do  ;  for  if  it  waa  not  a  hi^way 
they  had  no  jurisdiction,  but  if  it  is  they  have,  subject 
to  the  objection  of  Mr.  Gray,  that  they  must  nsi  de- 
cide qnestions  of  title.  They  are  the  proper  triboaal 
appointed  by  the  statute,  and  if  that  were  not  so  there 
would  be  special  provisions  to  show  that  thor  juris- 
diction is  taken  away.  It  is  very  dear  that  they  are 
to  dedde  highway  or  not  highway;  they  are  not  to 
define  a  boandary,  or  give  any  decision  founded  on 
titie.  The  app.  merely  says,  "  you  have  no  evUtnee 
that  tbia  is  a  Ugh  road."  Jtidgmmt  iffirmti, 

Bbo.  V,  Tbb  tsBAsntjm  op  St.  Obobob'i, 

MmDLBSBX. 

Poor-lmo— Removal— aickmu  9^10y»i!tc.66,«.4. 
n«4Usee(>oiio/9^  10  VwLcil^pnmdimg firth* 
noit^^momUoftickptnoMyCfi^uitopertomlsielmiM 
€md  give*  penomU  exm^MioH  to  nek  pcnoiu  onif . 
A  hmbtmd,  toi/a  <md  ekUdrtn  wen  l^lfy  tettled 
m  tie  parieh  of  St.  Mary,  WhUechaptl;  m  Jn^ 
1858  ikeji  came  to  reriie  in  the  pariik  of  BU 
Qeorge;  tn  April  18S9  the  hMtbandle/HuifmOf 
on  acoomU<(fncbieu,  omfweaf  to  a  hoipilal,  wAtM 
ielt/l  intMe  May  following,  and  retmed  to  St. 
Qeorge ;  it  was  foimd  that  during  Um  reiidenet  M 
tkt  hoipitttl  he  mtmded  to  return  Aome.  WUli  k» 
wot  in  the  hoipilal  kii  wife  applied  for  and  ottamtd 
relirffrom  the  parieh  of  St.  George,  and  on  hie 
rafttm  home  he  applied  for  and  recated  reStffrom 
the  last-named  pm-iih  t^  to  21<t  June  18A9.  1» 
Ike  following  Augnit  he  again  left  hie  home  en 
account  of  sicinen,  the  family  in  the  meantime 
having  been' supported  by  (Ae  tm/e's  indnilry  and  by 
pledging  their  goods,  wluch  they  continued  to  do  HU 
i8q>(.  1859,  when  the  wife,  seMy  in  contjimetof 
her  husband's  iUness,  applied  for  and  obtained 
relief /rom  .Si.  Georges  parish,  which  <Ae  oontinmtd 
to  reeeiee  till  \Wh  Nov.  1859,  when  on  order  ^ 
removal  of  htrst^f  and  (Mdren  was  mads.  Ths 
hoAand  sid>sequentbf  relumed  to  his  famify,  and 
resided  with  them  in  SL  George's  parish  till  Jmn* 
1860,  t^en  he  diedi 
Beld,  that  the  order  of  removal  doled  \Oth  ffov,  1859, 
for  the  removal  qfthe  wije  and  AUdren  from  the 
paruih  of  St.  George  to  the  parish  of  St.  Mary, 
Whitechapel,  as  the  place  <f  their  legiU  settlement, 
was  a  good  order. 

Thif,  was  an  appeal  agunst  an  order  of  removal 
made  by  two  justices  of  the  peace  acting  for  the  coimty 
of  Miildlesex,  dated  10th  Nov.  1859,  for  the  removal 
of  Sarah  Hraketb  and  her  two  lawful  children  from 
the  psxish  of  St.  George,  Hiddlesez,  to  the  pariah  of 
St  M.'uy,  Whitechapel,  as  the  place  of  their  last  legal 
settlecDcnt,  on  the  bearing  of  which  the  court  of 
quarter  sessions  quashed  the  said  order  of  removal, 
subjeci:  to  the  opinion  of  this  court  on  the  following 

CASE. 

In  the  order  cf  removal  above  mentioned,  dated 
lOUi  Nov.  1859,  Sarah  Hesketh  was  des«rib«d  as  Uw 
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wife  of  William  Heaketh,  abaeat  from  her  and  oat  of 
the  aaid  pariah  of  St  George,  and  at  the  time  of 
nukdng  (neb  order  the  ranpen  named  therein,  and  alao 
the  hoaband,  William  Heaketh,  were  legallj  aettled  in 
the  said  paruh  of  St.  Uar;,  WbitecbapeL 

In  July  1858  Sarah  Heaketh,  the  paoper,  firat  came 
with  her  husband  and  children  to  naide  in  the  said 
parish  of  St  George. 

On  the  I4th  April  1859  the  panper'a  hoaband,  in 
eonaeqoence  of  hia  akdcneaa,  left  hia  wife,  the  panper 
and  childreo,  in  the  aaid  pariah  of  St  George,  and 
went  into  St  Thomas's  Hoapital,  which  is  ntoste  in 
the  pariah  of  St  Olave,  Sonthwark,  in  the  ooontj  of 
Surrey,  and  remained  there  as  a  patient  until  the 
Stb  May  follawing,  when  he  left  the  aaid  hospital  and 
istnnied  home  to  his  wife  and  family  in  the  aaid  pariah 
of  St  George,  and  that  doring  all  the  time  of  his 
rendence  in  the  sud  hospital  he  intended  to  Fetnm 
home  to  the  said  parish. 

Before  the  hnsband  left  the  said  hoapital,  viz.,  on 
the  16th  April  1869,  the  panper  Sarah  Hesketh  alone, 
is  the  abseoee  of  her  hnsband,  ^plied  for  and  obtained 
relief  for  herself  and  children  £ram  the  said  parish  of 
St  George,  which  was  continoed  nntil  May  14tfa,  1859. 

On  the  23rd  May  1859  the  hnsband  of  the  panper 
qi]^ied  for  and  laoeired  relief  from  the  said  puish  of 
St  George,  which  was  continoed  nntil  the  21st  Jane 
1869,  on  which  Ust-mentianed  day  he  Tolantarily 
ceased  to  reoeire  relief  for  liimself  or  his  family. 

On  the  31st  Aug.  1859,  the  paoper's  hoaband,  in 
Gooseqoence  of  bis  sickness,  which  was  consomption, 
again  left  hia  wife  and  family  in  the  said  pariah  of  St 
George,  and  became  an  inmate  of  Gay's  Hospital, 
which  is  Htnate  in  the  aaid  parish  of  St  Glare,  Soath- 
wark,  and  remained  there  as  a  patient  antQ  several 
months  after  the  making  of  the  said  order  of  remoral. 

On  the  10th  Sept  1859  the  panper  alone,  in  the 
■haoioe  ef  her  hoaband,  bat  solely  in  conseqnence  of 
the  illneas  of  her  hnsband,  applied  for  and  obtained 
relief  for  herself  and  chUdrm  &om  the  said  parish  of 
St.  Geoige,  and  continned  in  receipt  of  snch  relief  antU 
the  10th  Mot.  1869,  when  the  said  order  for  the 
removal  of  the  panper  and  her  diildren  waa  made. 
The  panper'a  husband,  snbseqaently  to  the  making  of 
the  aiud  cider,  left  the  hospiul  and  returned  to  his  said 
wife  and  &mily  in  the  pariah  ef  St  George,  and  re- 
sided with  them  till  the  14th  Jane  1860,  when  be 
died. 

From  the  time  the  paoper's  husband  ceased  to  re- 
ceive relief  from  the  said  parish  of  St.  George,  viz.,  from 
the  2l8t  Jane  1859  to  the  time  he  went  into  Gay's 
Hoepital,  on  the  31st  Ang.  1859,  be  and  his  ivife  and 
their  childreD  were  maintained  and  supported  partly  by 
the  wife's  indoatryand  partly  by  pled^g  and  disposing 
of  their  fnmitore,  &a,  and  from  the  last-mentioned  date 
to  the  10th  of  Sept  1859,  the  mle  maintuneoL  herself 
and  children  in  the  same  way,  and  ou  that  day  she 
applied  for  and  obtained  relief  firom  the  parish  of  St 
George  as  above  mentioned. 

The  conrt  of  quarter  session  was  of  opinion  that 
the  primary  canse  of  the  paupers'  chargeability  to  the 
•aid  palish  of  St  George  wss  in  respect  of  relief  nude 
neoeasaiy  by  the  sickness  of  the  hnst>and. 

It  was  contended  «n  behalf  of  the  said  pari'sh  of  St. 
Mazy,  WMtechapel,  theappe.,  that  the  aaid  onlerof  re- 
moval ought  to  be  quashed  on  the  ground  thatthsretisf 
given  to  Sarah  Hwketh,  the  pauper,  was  madjo  neoes- 
asiy  by  resson  of  the  sickness  of  her  hosbsad,  the  said 
W.  Heaketh,  and  beeaose  the  said  order  of  removal  did 
not  state  that  the  jnatioes  who  made  the  said  order 
were  satisfied  that  such  sickness  would  pro  dnoe  per- 
manent disability  in  the  said  W.  Hesketh,  ss  required 
by  the  statute  9  &  10  Vkt  e.  66,  s.  4. 

It  was  contended  on  behalf  of  the  said  p  arish  of  St 
George,  the  rems.,  that  as  the  paofwrs  mentioned  in 
tiis  Hid  order  M  not  beogow  chv^JMlSla  in  respect  of 


relief  made  neceesary  by  the  sickness  of  any  one  of 
them,  the  order  was  properiy  made,  and  that  the  statute 
above-mentioned  does  not  ^iply  to  a  caae  like  the 
present,  where  the  person  whose  sickness  is  the  canse 
of  theebargealHlity  of  the  panpen  is  abaeat  from  the 
parish  obfadning  the  order  of  removal,  and  is  not  in- 
claded  in  such  order. 

The  quarter  iifissinnn  quashed  the  said  order  of  re- 
moval beeaose  the'panpers  became  ohaigeaUe  in  respect 
of  relief  made  necessary  by  the  sickness  at  the  said 
hnsband,  and  because  soch  order  did  not  state  that  the 
jnsticas  who  made  it  were  aatisfied  that  such  sickness 
would  produce  permanent  disability. 

The  queation  for  the  opnioo  of  the  Coort  of  Q.B. 
was,  whether,  from  the  facts  above  atatad,  the  lehef 
pren  to  Sarah  Hesketh,  the  paoper,  was  made  neces- 
sary by  sickness  within  the  meaning  of  the  9  &  10 
Vict  c.  66,  s.  4,  so  as  to  have  made  it  necesssry  that 
the  justices  itho  made  the  said  order  should  have  atated 
therein  that  they  were  satisfied  the  sicknaas  of  Ua 
husband  of  the  paoper  woold  produce  permanent  dis- 
ability. 

If  the  Court  of  Q.B.  should  answer  the  qneetion  in 
the  negative,  the  order  of  eesstoos  to  be  qnashed,  and 
the  order  of  removal  confirmed ;  bnt  if  the  Court  «f 
Q.B.  should  answer  the  question  in  the  affirmative,  then 
the  said  order  of  sessians  to  be  confirmed. 

Metca\ft  for  the  reepa.— Was  the  relief  given  to  the 
wife  made  necessary  by  the  sickness  of  the  husband 
within  the  meaning  of  9  &  10  Vict,  c  66,  s.  4?  It  is 
immaterisl  to  whom  the  relief  was  given ;  the  question 
is,  is  it  necessary  that  the  person  to  whom  the  relief 
U  given  should  be  mek?  The  4  &  5  WilL  4,  c  76, 
s.  66,  says  relief  given  to  the  wife  shall  be  regarded  as 
relief  given  to  the  husband :  (,Reg.  v.  Priori  Hartbriek, 
12  Q.  B.  168  ;  Reg.  v.  InltabitaiUi  of  BuchuO,  33 
L  J.  129,  M.  C.)  [CBOMTToa,  J.— The  only  point 
is,  whether  the  «^Wn»««  of  the  husband  and  relief  to 
the  wife  is  relief  to  the  hnsband.]  The  4th  section 
enacts  "  that  no  warrant  shall  be  granted  fur  the  re- 
moval of  any  person  becoming  chargeable  in  respect  of 
relief  made  necessary  by  sickness  or  accident  unless, 
the  jastices  granting  the  warrant  shall  state  in  snch 
warrant  that  they  are  satisfied  that  the  sicknees  or 
accident  will  produce  permanent  disability."  The  apps. 
would  introduce  the  words  "  in  reepect  of  the  sidmess 
of  the  person  mentioned  in  the  order."  Bnt  no  such 
expression  or  intention  is  to  be  fbimd  in  the  section. 

PoUmd  contra. — Sicknees  of  this  nature  does  not 
render  it  requisite  tiiat  the  justices  should  inquire  into 
the  permanent  disability.  If  they  find  that  the  peraoa 
sought  to  be  removed  ia  not  side  they  mske  the  order. 
The  argument  for  the  reaps,  woold  extend  the  enact- 
ment to  any  one  who  was  supported  by  another  throngh 
benevolence.  The  object  of  ibe  Act  was  simply  to  avoid 
the  hardship  of  removing  from  tonporsry  sickneaa. 

Cbomptoh,  J. — Th»  case  seems  to  come  within  tho 
dssaof  cases  referred  to  by  Mr.  Poland.  TheramoraU 
in  the  section  would  aeem  to  apply  to  personal  sickness 
and  to  give  personal  exemption  to  the  sick  person. 

WiaHTMAH,  J. — That,  I  think,  is  the  rassonable 
constmction.  Ch4»r  rf  rtmotal  a^i^firmed. 

BOBSOS  V.  AlfDSBSOH. 

Abteo»£ag  from  rtfarmatorf— 17  4 18  Viet.  e.  86. 
.—Pouar  <f/'J¥iliee$loappatd taatmtenMfor  a6- 
loim&g  afmilur  ttmtmx  tff  dttmliom  wiMt  ns. 
farmatorf. 

Wkere  a  tad  was  /omd  gmltj/  of  abtamdmg  fi'om  tt 
n/armalory  kJuoI,  md  lentmeed  to  be  Miprisanadf 
/or  that offmeeumier  Che 4ik  nc(toiio/17#18  FicC 
e.  86: 

Bdd,tlUflti»jtutioe»iadno€adMoritgtoadd  to  mrh 
lentence  of  taaprtwnaMat,  m  order  iiati^ier  «A« 
e»pirB<iw»  tkereo/keeiaM  t»  agam  rfrtaimif  twf  >m» 
tie  reformatory  tekook 
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lUi  m*  a  cue  for  the  opinion  of  the  court  npon 
Ae  faOonoc  point: — The  spp.  was  in  a  reformatoi; 
ads  lb*  17  &  18  Vict,  c  86,  from  which  he  ab- 
iwaJri,anH  on  his  being brooght  before  tbejiutices,  they 
snfaBced  him  to  imprisonment  ander  the  4th  section 
tf  tka  Act,  aod  that  at  the  ezmration  of  such  imprison- 
not  he  ghoold  be  detained  within  a  reformatory 

J.S.  Dtsitom. — By  the  abaconding  a  first  offence 
WIS  ooted,  and  the  jnatioes  had  no  aoch  power.  He 
irfand  to  Uie  scTcru  aections  of  the  Act. 

The  Coirt  was  of  opinion  that  there  was  no  power 
ia  Um  jgilkes  to  malce  the  above  order. 

Bf  til  CotTBT,  ___  Order  gwuiked. 

MoHdag,  ra.  17. 
In.  K  Thb  Lonoos  and  Nobth-Westsbn 

Bailwat  Comtant. 

WmjiU  ami  neomrei — SaUwag  vaghbriigt — 

&  #  6  WUL  4,  &  63,  (.  28. 

Ikfit.  tmi  a  macAine  called  a  wagUmdge,  far  the 

ffeti  <ff  weighing  truckt ;  to  compensate  for  en)i 

isugmal  nf  tie  raocAmc,  on  adjusting  ball  mu 

fad,  wUd,  bf  being  passed  backwards  and  for- 

■viA  along  the  thread  of  the  screw  on  which  it 

workei  eamsed  the  end  qf  the  steelgard  to  which  it 

■u  attached  to  be  heavier  or  lighter,  and  thuspro- 

iscid  a  compensation  for  atq/  variation  m  the 

naghl  rf  the  platform.     On  the  district  in^^eetor 

^waghts  aitd  measures  eaUing  at  the  station  m  the 

onne  <^  his  duties,  he  found  the  machine  en  gear, 

mi  lie  proceeded  to  test  it  wUhoiUmaiiag  use  of  the 

a^ttmg  ball,  amd  found  it  2\lbs.  out  of  balance! 

Bditkit,undar  the  above  drcumstances,  the  weigh- 

^rift  was  not    "inaorrect  or  otherwise  tmjusl" 

within  the  meaning  qf  the  2Sth  section  o/  5  ^  6 

lfiS.i^e.  63,  and  that  it  ought  to  have  been  proper^ 

efmleibtfore  itwasvcaauaedbg  the  inspector. 

lUs  was  an   appeal  against  a  conviclian   by  two 

JBtieei  of  the  county  cf  StaSbrd,  nnder  the  5  &  6 

Wai.  4,  c  63,  of  the  London  and  Noitb- Western  Rail- 

nj  Cmpany,  of  onlawfLlly  having  in  their  poeaession 

catki  18th  July  1860,  at  the  Lichfield  station' of  the 

uU  nilwiy,  a  wogbing  machine  used  for  the  weighing 

d  ptit  lia  coQTeyance  tn  the  sud  railway,  whi(£ 

ns,  ifon  examination  thereof  duly  made  by  the  in- 

iftssof  weights  and  measures,  found  to  be  incor- 

net,  to  wit,  211bs.  weight  out  of  balance  with  the 

■■(■ill  itandard  weight,  contrary  to  the  form  of  the 

■tibte,  jcc.    The  appeal  came  on  to  be  beard  at  the 

nol  fuiter  sessions  of  the  peace  for  the  county  of 

MM,  when  the  justices  confirmed  the  conviction, 

^Kt  to  the  tpinion  of  the  Court  of  Q.  B.  npon  the 

Ubngg 

CASE. 

^  iffs.  the  London  and  North- Western  Railway 
OjBfaiiy  DM  the  machine  in  question  (called  a  weigh- 
Mp)  W  th*  purpose  of  weighing  the  railway  trucks 
utt  <r  fem  vhich  goods  conveyed  along  their  line  of 
■>8*>|  m  ladeo  or  nnladen  at  thdr  station  at  Lich- 
W;  mif^iim  of  the  same  construction  are  employed 
OMMjajhrajs  in  the  kingdom.  There  is  a  steel- 
7*^  niA  i*  under  cover  in  a  small  office,  and  the 
llilfin,  wUdi  is  outside,  and  which  works  in  a  frame 
■inila  a|OD  Icren  connected  with  and  acting  npon 
A*  ^M^ynl.  Upon  this  platform  are  raiU,  upon 
*MAA(tndctob«  weighed  ia  stopped.  As  these 
■htm  |Ht  of  the  siding  leading  from  the  main 
MitfttM  atnfaoy's  warehouse,  all  trucks  going  into 
tt  fi  that  warehouse  must  neceaiarily  pass 

Iff  tbs  plate  of  iron  and  nils  which  form 
lkI6ewt 

^_  ail  it  is  exposed  to  any  atmo- 

I  tad  •  deposit  of  wet  or  diit  renders 

s  ihowtr  oi  nb  c«i;«og  an 


increase  of  its  weight  of  II lbs.  or  121bs;  it  is  also 
liable  to  be  tbrowii  out  of  poise  by  the  waggons  which 
pass  over  it  from  the  main  line  to  the  warehouse, 
causing  the  platform  to  jamb  on  one  side  of  the  frame, 
and  thus  effecting  a  variation  in  its  weight  and  bearing. 
This  weighbridge  is  calcuUted  to  weigh  up  to 
16  tons;  the  average  weight  of  an  empty  truck  (being 
the  lighteat  article  tbat  is  weighed  upon  the  machine) 
is  about  3  tons ;  the  arm  of  the  steelyard  is  graduated 
so  as  to  indicate  variations  of  41bs. ;  an  approximation 
of  half  a  cwt.  is,  however,  alone  censidered  and  charged 
for  by  the  company  oil  all  goods  weighed  by  this  ma- 
chine. 

To  compensate  for  any  derangement  of  the  machine 
effected  by  the  causes  above  referred  to,  an  adljnsting 
ball  is  affixed  to  tl^e  end  of  the  long  arm  of  the  steel- 
yard i  this  ball,  by  being  pressed  backwards  or  for- 
wards along  the  thread  of  tia  screw  on  which  it  vrorks, 
causes  the  end  to  irhidi  it  is  attached  to  be  heavier 
or  lighter,  and  thtis  produces  a  compensation  for  any 
variation  in  the  weight  or  bearing  of  the  platform. 

A  copy  of  the  following  instruotions  was  affixed  in 
the  office  for  the  guidance  of  the  person  who  had  the 
charge  of,  and  whose  duty  it  was  to  weigh  goods  upon, 
the  machine  iu  question  : — 

"London  and  North-West«m  Bailway. 

"Weighing  machines  and  weighbridges. 

"  Instructions  to  persona  in  charge. 

"  I.  Every  part  of  the  machine  is  to  be  kept  dean 

and  free  froib  accnmnlations  of  oil  and  dirt,  and  the 

registered  label  of  the  machine  is  to  be  kept  upon  it. 

"  2.  The  steelyarcl  and  poise  are  to  be  kept  blight,  so 
that  the  letters  and  iBgnrea  may  be  legible. 

"  3.  Once  every  month  the  machine  is  to  be  taken 
to  pieces,  all  the  kiiife  edges  and  working  parts  cleaned 
and  slightly  <n]ed.  lliis  applies  also  to  weighbridges, 
except  as  respects  their  being  taken  to  pieces. 

"  4.  First  thing  every  morning  evenr  machine  is  to 
be  accurately  balanced  iceady  for  work.  Spedal  care 
mnst  be  taken  that  every  machine  has  it;  own  weights 
and  no  others. 

"  5.  Every  machine  which  has  a  break,  lever,  or  other . 
nngearing  apparatus,^  is  to  be  carefnlly  kept  out  of 
gear  except  at  the  moment  of  weighing,  that  no  unne- 
cessary wear  may  take  place. 

"  6.  Every  facility  and  assistance  In  lifting,  &c.,  is 
to  be  given  to  the  weighing  machine  makers  when  they 
visit  the  station  to  inspect  or  repair  the  madiine, 

"  7.  Complaints  are  to  be  arldroased  to  Mr.  Henry 
Pooley,  Liverpool,  and  in  anch  eomplunts  the  registered 
number  of  the  defective  machine  is  to  be  stated. 

"  W.  CAI.KWELL,  General  Manager. 
"  Euston  Sution,  Nov.  1859." 
These  instructions  are  printed  by  the  company,  and 
a  oopy  of  them  ia  sent  to  every  station  where  there  is 
a  weighing  machine  of  this  description. 

At  some  of  the  stations  of  the  company  these 
machines  are  used  several  times  in  every  day.  At  the 
Lichfield  station  the  machine  in  question  was  some- 
times not  used  for  a  week  together,  and  it  was  rarely, 
if  ever,  used  on  two  consecutive  days.  The  person  who 
had  charge  of  the  machine  said  that  he  considered  to 
adjust  it  before  it  was  used  was  a  better  plan  than  to 
adjust  it  every  morning,  as  any  of  \he  causes  above 
referred  to  might  at  any  time  during  the  day  in  the 
morning  of  which  it  had  been  ac\jnsted  throw  it  cot  of 
poise,  and  a  firesh  acyustment  would  be  necesfaty,  and 
that  instead  of  balancing  it  every  morning  he  only  did 
BO  before  using  it,  but  that  it  had  never  been  used 
without  having  been  previonsly  acyusted. 

The  resp.  in  this  case,  Maurice  Richards,  the  in- 
spector of  weights  and  measures  for  the  district  iu 
which  the  company's  station  at  Lichfield  is  utuated, 
visited,  in  the  course  of  his  duties,  the  machine  for  the 
purpose  of  inspecting  it  on  the  ailemoon  of  the  18th 
July  last,  and  found  it  In  gear.     The  machine  had 
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[Q.  B. 


not  been  naed  on  the  day  of  the  inspector's  viiit,  iind 
open  his  proceeding  to  test  it  vithont  making  any  nse 
of  the  adjusting  bidl — vhich  he  did  not  consider  to 
be  a  part  of  his  duty  as  inspector — he  fonnd  that  it 
was  necessary,  in  order  to  put  the  machine  in  poise,  U> 
place  weights  amounting  to  3 libs,  on  the  platform. 
A  porter  passed  an  iron  bar  ronnd  the  frame  so  as 
to  free  the  platform,  and  an  adjustment  baring  been 
made  by  another  of  the  company's  serrants  by  mov- 
ing the  adjusting  ball,  and  the  weights  placed  on 
the  platform  by  the  inspector  having  been  lemored, 
the  machine  was  found  to  balance. 

The  inspector  of  weights  and  measnies  for  the 
borongh  of  Birmingham  deposed  that  he  considered  a 
machme  of  that  capacity  which  wonld  weigh  within 
40lb8.  to  be  correct 

The  machine  has  remuned,  and  still  is,  in  the  same 
state  as  it  was  at  the  date  of  the  inspector's  visit ; 
and  npon  the  adjustment  which  the  apps.  contend  for 
being  made,  it  continues  to  weigh  correctly. 

The  apps.  contended,  that  it  was  the  dn^  of  the 
inspector  of  weights  and  measnres,  before  pro- 
ceeding to  examine  the  machine,  to  have  taken  the 
necessary  steps  for  putting  it  in  poise  by  having  the 
adjnsting  ball  removed,  and  so  pladng  it  in  the  stats 
in  which  the  apps.  invariably  placed  it  before  nsing  it^ 
■nd  that  the  examination  without  that  a^jostment  was 
not  snch  an  examination  as  is  contemplated  by  the 
Act,  so  as  to  render  the  apps.  liable  to  a  penalty  under 
the  Act,  for  having  in  their  possession  a  machine 
which  is  incorrect  or  otherwise  unjust  within  the  mean- 
ing of  the  28th  section  of  the  Act,  5  &  6  Will.  4,  c.  63. 

That  their  printed  instmction*  are  intended  only  for 
the  goidanoe  of  their  servants,  and  to  apply  tiagula 
tivgiilit,  and  that  they  are  amply  obeyed  at  stations 
where  the  machine  is  not  used  every  day,  by  its  always 
facing  adjusted  before  use. 

That  in  the  present  case  there  was  no  such  variation 
as  to  cause  the  machine  to  be  conaiderod  "  incorrect  or 
otherwise  unjust,"  within  the  meaning  of  the  Act 

The  reap,  contended  that  the  facts  above  stated  jus- 
tified a  conviction,  and  the  order  of  sessions  made 
thereon. 

That  it  is  the  duty  of  persons  possesiuog  snch  a 
machine  to  keep  it  in  such  a  state  as  that  when  goods 
are  brought  to  be  weighed,  nothing  should  be  required 
to  correct  the  machine,  but  that  it  should  be  ready  for 
Weighing. 

That  the  apps.  were  at  any  rate  bound  by  their 
instmctions  to  their  servants,  and  that  it  was  their 
dnty  to  have  the  macliine  adjusted  every  morning. 

That  the  machine  ought  to  indicate  correctly  (with- 
out reference  to  its  capacitj)  the  smallest  difference  of 
weight  marked  npon  its  graduated  index. 

'liie  question  for  the  opinion  of  the  conrt  vras, 
whether  upon  the  above  facts  the  apps.  were  liable  to  be 
convicted,  under  sect.  28  of  the  5  &  6  WilL  4,  c  63, 
of  the  offimce  alleged  in  the  conviction. 

If  the  cotul  should  be  of  opinion  that  they  were 
liable  to  ba  convicted,  the  order  of  sessions  and  the 
conviction  are  to  be  affirmed ;  if  the  court  should  be 
of  the  contrary  opinion,  the  same  are  to  be  quashed. 

Jiavii  ((r.  Bnnine  with  him)  for  the  reap,  in  sup- 
port of  convistion. — These  machines  sre  liable  to  be 
erroneous  &om  a  variety  of  causes;  in  the  present  in- 
stance, to  avmd  a  more  primitive  method,  a  patent 
machine  is  affixed.  It  cannot  be,  because  this  is  a 
scientific  machine,  that  it  should  be  free  from  the 
ordinary  roles.  It  is  the  dnty  of  the  person  using  the 
machine  to  have  it  always  ready  for  weighing. 
[Cbomptow,  J. — This  is  a  neater  and  more  certain 
method  than  the  more  clumsy  and  primitive  one ;  the 
inspector  might  easily,  and  ought  to,  nave  made  himself 
acquainted  with  it.]  Tho  machine  was,  at  the  time  of 
the  inspection,  in  gear.  [CBOimOK,  J. — Ton  can't 
weigh  without  tiiis  fM^jutiDg  ML]    Yes,  yoa  caa,  but 


not  accurately.  [Cbouftos,  J. — The  beauty  of  the 
machine  is  this  adjnsting  power,  and  it  is  as  neoesaaiy 
that  it  should  be  properly  ac^ustsd  as  that  yon  should 
set  a  telescope  before  nsing  it.J  The  Act  of  Parliament 
is  evaded  by  the  employment  of  machines  that  require 
aclinstment 

Baga,  Sojt  and  AaotUif  HX,  contra,  wns  not 
called  on. 

WioBTMAK,  J.— This  conviction  cannot  be  sup- 
ported. It  does  not  depend  on  the  machine  itself,  hut 
on  the  state  in  which  it  was  at  the  time  it  was  exa- 
mined. Then  it  is  said  that  the  inspector  was  not 
bound  to  a4just  it;  but  the  machine  cannot  be  said  to  be 
inconect  and  unjust,  vrithin  the  meaning  of  the  Act, 
merely  because  it  required  adjustment  before  it  wa* 


Cbomftoh,  J. — It  is  stated  that'this  machine  was 
incorrect  to  the  amount  of  211bs.  I  don't  think  it  was 
incorrect  at  alL  It  requires  to  be  set  before  it  is  used, 
and  this  adjusting  apparatus  is  made  for  the  purpose 
of  giving  peculiar  correctness,  and  the  whole  uing 
eannot  be  called  incorrect  because  at  a  particular  time 
when  it  was  examined  it  was  not  set  I  doubt  if  a 
proper  examination  was  made ;  it  ought  to  be  exa- 
mined when  it  is  in  a  proper  state  to  be  used.  It  is 
clear  that  the  L^jislature  never  intended  the  Act  to 
apply  to  snch  a  case  as  this. 

Conmction  guaskai-^ne^mtnt  of  juarttr  ie$- 
riau  rtverted.    ___ 

Rso.  t;.  STLVsnsB. 
LieauMg  Act—S^fiaal  (^justices  to  re»eiclictac« 
tmUu  the  aj^atieoHt  voM  take  <mt  a  Vamxfar  ikt 
ttdsofifviU. 
Tkt  rejiual  <if  an  appticant  to  take  otO.  a  Ikmce  far 
tkt  nh  of^^t*  Unola  tufficieiU  legal  groimdfor 
(As  vtfuial  o/Juitice$  to  gnmt  a  reneaai  of  a  licemec 
to  kup  an  inn,  alehouie,  ^  vndtr  9  Oto.  4,  c.  61. 
Applitxitioni  were  made  tojtutiees  at  the  general  em- 
nual  licenimg  meeting  to  rtaeu  certain  Seenaee  to 
heq>  an  urn,  aUhouse  and  victualling  home  twdsr 
9  Geo.  4,  c.  61.    AppScamte  for  the  laii  Jiw  fear* 
had  onlg  taken  out  an  ssctM  SeeKeefor  the  taie  ^ 
ale,  beer,  ^.,anditotalieeHceforth»tabof^rirHt. 
Thejtuticee  obtained  a  list  of  all  Hcenndpenone  in 
the  borough,  and  resolved  not  to  renew  the  Kcenco 
of  any  perton  vho  had  not  during  the  patt  gear 
taken  out  an  ezdte  licence  to  tell  tpiritt,  and  tlue^ 
refuted  acconHnglj/.     The  decitim  of  the  juMtice* 
being  tfheld  on  appeal,  tdgect  to  a  caiefor  th« 
opinion  ofthit  court  i 
HM,  that  thejueticei  had  not  exercieedtheirjurbdic- 
tion,  and  that  theg  were  wrong  in  rtfutm^to  reaeac 
on  ihe  above  ground. 

At  the  general  quarter  sessions  of  the  peace  foi 
Berkshire,  holden  at  Abingdon  on  the  14th  Oct  1861 
Charles  Townaend  Sylvester  and  fourteen  others  ap- 
pealed agunst  the  rerasal  of  the  justices  at  ths  generaa 
annual  licensing  meeting  to  renew  each  of  their  Ucenoe 
to  keep  an  inn,  alehouse  and  victnalling-hoiias  mule 
the  statute  9  Oeo.  4,  c  61.  The  appgals  ware  com 
solidated  and  heard  by  the  court  of  quarter  aeaaioxx 
as  one  appeal,  and  were  dismissed,  snbject  to  a  case  fc 
the  opimon  of  this  conrt 

CASK. 

The  house  occupied  by  each  of  the  apps.  had  bee 
licensed  as  a  inn,  alehouse  and  victnalling-house.  Sam 
of  the  houses  had  been  so  licensed  for  a  period  of  &f  i 
years  and  npwards,  and  none  for  a  leas  period  tlxsi 
twenty  years.  Each  of  the  apps.  had  been  lioenaed  fa 
his  house  nnder  9  Geo.  4,  c  61,  during  the  time  1 
had  occupied  it,  but  for  the  last  few  years  bad  axxl 
taken  out  an  excise  licence  for  ths  sale  of  ale,  b«< 
&c,  a  nd  not  a  licence  for  the  sale  of  spirits. 
'."Thunsnal  ^enl  annual  licenang  meetiiig  for  % 
boroi^  of  Abingdon,  in  Uw  county  nfieriet,  iairlai 
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Beo.  o.  The  Jodqe  of  the  Cohsisioky  Coubt  of  London. 


[Q.  B. 


Ik«  ift^'  homes  ara  aitoated,  wu  held,  aCGording  to 
tk  poTutoas  of  the  uid  Act,  on  the  29Ui  Aug.  1861. 
Tt*  jvtices  obtained  a  list  of  all  the  licensed  persons 
B  the  bonio^  of  Abingdon,  iocluding  those  who  had 
Ht  taken  eat  an  ezciae  lioence  for  the  sale  of  spirits, 
fa.,  ad  tcaolnd  uot  to  renew  the  licence  of  any  person 
«b  lad  not  doling  the  past  year  taken  out  an  excise 
Goace  to  idl  ^lit*.  llis  list  aontained  the  names  of 
the  affi.  and  two  other  panooa,  all  of  whom  had  dnly 
tffBti  to  the  joatioea  it  anoh  meeting  for  a  renewid 
<f  thsiScneea. 

All  the  Bcenoei  were  renewed  except  thoae  mentioned 
m  the  ihire  liat  as  having  doring  the  past  year  neg- 
ledaj  to  take  ont  an  exdae  lioence  to  sell  sioiits. 

The  neitiog  was  adjoomed,  and  the  two  other  per- 
au  ittcnjed  that  adjonnunent,  and  the  justices  Uien 
IRMst  renewed  their  licenoes  npon  their  prtnoising 
thitthqr  would  take  out  an  excise  licence  for  the  sale 
ef  ifirits. 

Sad  ef  (be  apps.  being  aggrieved  b;  the  refnsal  to 
RUT  his  licence,  dnly  appealed  to  the  abore  general 
fsxter  irwinns. 

The  hooaea  and  premises  of  six  of  the  apps.  are 
ntcd  at  a  sufficient  sum  to  entitle  them  to  obtwn  an 
ouiieEceDcs  to  sell  beer  under  the  provimons  of  the 
itstaeof  11  Geo.  4  &  I  Will.  4,  c  64,  and  they  hare 
ma  the  hearing  of  the  appeal  obtained  such  lioence, 
tgt  the  hoases  and  premises  of  the  remaining  nine 
e^a,  are  not  so  rated,  and  they  are  not  ^le  to 
•huia  any  such  licence. 

Ha  coort  of  ijoarter  sessions  dismissed  the  appeals 
with  costs,  rabject  to  this  case. 

The  qaastion  for  the  ojunion  of  the  oonrt  was,  whe- 
ther the  jnstioes  at  the  annual  licensing  meeting  acted 
ittegilly  in  refusing  to  renew  the  apps.'  licenses,  on  the 
■Is  gnmod  that  ^ey  declined  to  take  an  excise  licence 
fa  the  eab  at  spirits  in  addition  to  the  licence  for  the 
sde  ef  beer.  If  in  the  affirmative,  then  the  decision  of 
the  ceart  of  qoarter  sessions  is  to  be  reversed  and  the 
efpeals  are  to  be  allowed,  and  the  licence  of  each  of 
ike  ^ps.  is  to  be  renewed ;  if  in  the  negative,  then  the 
faiiiiio  rf  the  conrt  of  quarter  sessions  is  to  be 
•famed  and  the  appeals  are  to  stand  dismissed. 

Xoames  for  the  resps. — The  justices  thought  they 
bed  a  £acr«Uon  under  the  9  Geo.  4,  o.  61,  s.  1,  and 
ths  ipiistioei  is,  whether  they  had  such  discretion  and 
ennaeed  it.  [WiOKTMAN,  J. — But  did  they  act  il- 
kgsBy  in  refnung  it  on  this  sole  ground?  Was  it  a 
atfomt  gniand  of  objection  ?] 

Antjer  contra  (^GriffUt  with  him). — ^The  justices 
a  aet  exercise  a  discretion.  The  question  is,  is  this 
a  adheeBt  l^al  ground  to  justify  them  in  exercising 
tkdrfacretioa  by  refusing  to  renew.  [Cbompton,  J. 
— VesU  it  be  aaffideut  for  them  to  say,  "  The  fact  of 
thea  penona  not  taking  out  a  spirit  lioence  is  in  itself, 
a  ear  spinion,  a  legal  grtfnnd  to  authorise  ns  in 
;  this  ficence  ?"]  Yes,  that  is  what  they  have 
n:  (A.  V.  Aliag,  2  Burr.  6.53.)  in  R.  r. 
I  of  VrabaU,  24  L.  T.  Bep.  HI,  it  was  held,  that 
Mb  jatfioea  refused  to  hear  an  applicatisn  for  a 
leence  on  the  gronnd  that  they  had  come  to  a  general 
nsofaitian  not  to  grant  any  new  licences,  this  court 
■■de  ahaointe  a  rule  for  a  wniKfaimtij  to  compel  them 
Is  hear.  [WiourxiiN,  J. — It  doea  not  appear  that 
ii  the  jatwut  caae  they  did  not  hear.  Cbompton,  J. 
—I  ihuk  it  is  pntty  dear  that  they  made  one  resolu- 
Gan  to  apply  to  aU.  If  we  decide  thia  in  your  favour, 
it  Baet  be  qnita  understood  that  we  do  not  interfere 
cilh  the  justices'  jnrisdiction.] 

WioBmAV,  J. — They  do  not  seem  to  have  exercised 
ayjaiisdietian.  On  the  facts  of  the  case,  and  the 
ftists  pot  to  OS,  we  think  the  justices  were  wrong ; 
tie  nfnaal  to  take  a  spirit  licence  was  not  a  sufficient 
hpil  gnnod  fbr  the  refusal  of  the  justices  to  grant  the 
fp.  iheir  licmoea. 

Judgment  far  appi. 


Nov.  7  and  11  and  Feb.  23. 
Beo.  v.  Toe  Judge  of  the  Consistort  Coubt 
01'  London. 
Diitrict  ciurci-rates— 58  Geo.  3,  c.  45,  ».  70 — 
Sepeart — Other  expemei. 
Seal.  70  of  58   Geo.  3,  c.  45,   provides    that    the 
repairs    of    all    district    chmvhes    or    chapelt 
slull  be  made  bt/   the  districts  to  which  they  re- 
spective^ belong,  by  rates  to  be  raised  within  tin 
disbicts,  m   Wee  vutmter  as  m  case  of  repairs 
<f  churches  bg  parishes,  and  every  dislria  shall 
be  deemed  m  law  a  separate  and  distinct  parish 
for  that  purpose;  and  seat.  71  provides  that  the 
district  shall  remain  subject  for  twenty  gears  to  be 
rated  as  part  of  the  original  parish  to  the  rr/mir 
of  the  original  parish  eAurch,  and  that,  afttr  the 
expiration  of  such   twenty  years,  the  parish  church 
shall  be  rqmired  by  so  much  of  the  old  parish 
as  is    hfl  after  the    district    has    been    talen 
from  it : 
Beld,  that  the  word  "  repairs  "  in  the  above  sections 
includes  expenses  necessary  for  the  due  perjorm- 
aace  of  the  offices  of  the  church,  as  weU  as  for 
the  repairs  of  the  fabric. 

This  was  a  rule  calling  upon  the  Vicar-General  of 
Lord  Bishop  of  London  and  the  official  principal  of  the 
Consistorial  and  Episcopal  Court  of  London  to  sliow 
cause  why  a  prohibition  should  not  issue  to  prohibit 
any  further  proceedings  in  that  conrt  in  a  soit  of  Adiims 
and  another  v.  BeaU,  for  snbtraction  of  church-rates, 
npon  the  gronnd  that  the  learned  judge  had  wrongfully 
construed  the  70th  section  of  the  statute  58  Geo.  3,  c. 
45,  which  enacts,  "  That  the  repairs  of  all  such  district 
churches  or  chapels  shall  be  made  by  the  districts  to 
which  they  respectively  belong,  by  rates  to  be  raised 
within  the  districts  in  like  manner  as  in  coses  of  repairs 
of  ohnrches  by  parishes,  and  every  such  district  shall 
be  deemed  in  law  a  separate  and  distinct  parish  for 
that  purpose,  and  the  repairs  of  all  diapels  made 
district  churches  shall  be  made  by  the  parish  in  or  for 
which  the  chapels  shall  be  brnlt."  By  an  Order  in 
Council,  dated  Feb.  8,  1855,  and  made  under  the  58 
Geo.  3,  c  45,  a  portion  of  the  parish  of  Leerisham  was 
jormed  into  a  district  parish  for  ecclesiastical  purposes, 
named  "The  District  Parish  of  St.  Bartholomew,  Sy- 
denham," and  was  assigned  to  the  consecrated  church  of 
St.  Bartholomew,  situate  in  Sydenham,  in  the  said  parish 
of  Lewisham.  Churchwardens  were  appointed  nnder 
the  Act,  and  on  the  14th  June  I860  a  vestry  meetmg 
of  the  district  parish  was  held  for  the  purpose  of 
making  a  church-rate.  At  that  meeting  the  church- 
wardens produced  an  estimate  of  the  probable  expen- 
diture for  the  repairs  of  the  siud  district  parish  church 
"  and  for  other  the  necessary  and  lawfnl  expenses  in- 
cident to  their  office  of  churchwardens  for  the  next 
year,"  omonntiug  to  237^  1«.  Zd.,  and  proposed  a  rate 
of  2d.  in  the  ponnd.  The  resolution  was  opposed,  but 
it  wss  ultimately  carried,  on  a  poll,  by  a  majority  of 
391  to  276.  Proceedings  were  then  instituted  against 
Hr.  Beall  before  the  magistrates  for  the  nonpayment  of 
the  rate  so  made,  but,  as  he  disputed  the  validity  of 
the  rate,  the  magistrates  could  uot  proceed  further, 
and  the  churchwardens  instituted  a  suit  against 
him  in  the  Consistory  Court  of  London  for  sub- 
traction of  church-rates.  The  churchwardens  libelled 
Mr.  Beall,  and  therein  set  ont  the  proceedings 
which  had  taken  place;  but  Mr.  Beall  opposed 
the  admission  of  the  libel,  npon  the  ground  that  the 
said  rate,  as  appeared  by  the  estimate,  was  made  for 
other  purposes  than  the  repairs  of  the  district  church, 
which  were  the  only  purposes  for  which  a  rate  conid 
be  made  on  the  inhabitants  of  a  district  parish.  The 
learned  judge,  however,  overruled  the  objections,  and 
admitted  the  Ubel  to  proof.  The  question  tamed  upon 
the  construction  of  the  70th  section  of  58  Geo.  3,  c  45. 
Coleridge,  Q.C.  {Dowdeiwell  with  him)  now  showed 
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Beo.  v.  The  JtniOB  of  xhb  Cohsistobt  Covbt  of  Lomdok. 


[QB. 


caow  against  the  rale. — If  is  contended  for  the  deft  in 
the  suit  that  the  word  "  repairs  "  has  reference  to  the 
fabric  only,  and  that  the  prorision  for  the  payment  of 
other  matters  makes  this  a  bad  rate.  The  latter  part  is 
a  matter  of  detul  which  this  conrt  had  nothing  to  do 
with,  bnt  it  rests  with  the  Ecclesiastical  Conrt,  should 
this  coort  be  of  opinion  there  was  any  donbtfnl  or 
quesUonable  item  in  the  rate.  The  former  qnesUon 
is  one  of  considerable  importance,  as  it  affects  3000 
of  these  district  churches.  The  Act  npon  which  this 
qnestion  arises  was  passed  in  1818,  and  has  been  in 
operation  upwards  of  forty  years,  yet  this  question  has 
never  tteforc  be«ii  raised.  There  are  fonr  propositians  in 
answer  to  tliis  rule :  first,  that  the  58  Geo.  3,  o.  45, 
sets  np  the  common  law  chnrch-rates  in  district 
parishes ;  secondly,  that  the  word  "  repairs,"  in  the  58 
Geo.  4,  c  4  5,  is  to  receire  the  same  construction  which 
that  word  has  so  long  received  by  a  series  of 
ded^ons  relative  to  church-rates;  thirdly,  that  this 
rate  would  be  a  perfectly  good  common  Uw  church-rate 
for  the  repairs  of  the  church,  according  to  the  well- 
Icnown   received   legal   interpretation    of    the    word 


and  the  7lBt  section  provides  "  that  every  snch  district 
shall  remain  nevertheless  snbject  for  twenty  yean,  to  be 
accounted  from  the  day  npon  which  the  distriot  chuoh 
or  chapel  shall  be  consecrated,  to  the  repair  of  the  ori- 
ginal parish  church,  and  be  deemed  part  of  the  original 
parish  for  all  purposes  of  snch  repairs,  and  the  making 
and  levymg  rates  for  that  purpose,  and  trom  and  after 
the  expiration  of  such  twenty  years,  the  parish  church 
shall  be  repaired  by  the  district  of  the  parish  left  as 
belongmg  to  it  after  the  other  diviaons  of  districts  an 
made,  and  each  district  shall  for  ever  thereafter  make, 
raise,  levy,  collect  and  apply  separate  and  distinct 
rates  for  repurs  of  the  church  or  churches  or  diiqids 
of  the  district  as  if  a  separate  parisli."  The  repairs 
referred  to  in  the  71st  section  are  common  law  re- 
pairs, which  indndes  certain  charges,  some  of  which 
are  objected  to  in  this  instance,  and  which  recent 
decisions  allow  to  be  made.  Dr.  Lushington  so  de- 
cided the  7iBt  section,  and  the  word  "  repairs"  must 
be  construed  in  the  same  way  throughout  the  whole  of 
this  Act ;  consequently  the  repairs  of  the  old  parish 
chnrch  by  the  whole  of  the  districts  is  to  be  ex- 


repairs,"  as  applied  to  church-rates;  and  fourthly,   tended  to  the  district  churches.     It  must  be  taken 


that  the  Act  was  not  at  all  varied  by  any  subsequent 
Act    The  scope  of  the  provisions  of  the  58  Geo.  3^ 
c.  4S,  has  reference  to  three  different  forms  of  sub- 
divisions  of   populous    parishes.      By    that    statute 
commissioners,   after  certain  preliminaries  had  been 
gone  through,  were  empowered  to  divide  one  original 
parish  into  one  or  more  separate  and  distinct  parishes,  and 
they  were  made  separate  and  distinct  parishes  in  every 
respect,  including  tithes.     By  the  2 1  st  section  the  com- 
missioners were  empowered  to  create  a  district  parish, 
bnt  not  a  separate  and  distinct  parish  with  reference  to 
tithes,  but  in  all  other  respects,  which  was  the  case  in 
this  instance  ;  and  the  third  plan  was  to  erect  district 
chapelries,  which  were  separate  for  certain  purposes,  and 
were  filled  by  corates  nominated  by  the  incumbents  of  the 
parishes.   The  24th  section  had  reference  to  bonndaries 
and  to  the  naming  of  the  new  district,  and   what 
were  its  rights  and  its  ecclesiastical  duties  for  all  other 
purposes  whatsoever,  save  and  except  what  was  speci- 
fically stated  in  the  Act    In  the  31st  section  was  the 
first  mention  of  church-rates,  "  save  and  except  as  to 
church-rates,  in  so  far  as  the  same  are  regulated  by 
the  provisions   of   this   Act"     The   56th   section 
enacts,  "  that  the  church-rales  of  the  parish  shall  in  all 
cases  be  and  be  deemed  in  law  to  be  the  security  for 
the  repayment  of  all  money  expended  by  the  pari^  in 
providing  any  site  or  sites,"  and  for  advances,  &c., 
under  this  Act ;  the  churchwardens  are  to  make  rates 
for  the  repayment  of  such  expenses  and  advances,  im- 
posmg  here  by  special  provision  what  could  not  be  done 
by  the  common  law — the  purchase  of  land  by  the 
churchwardens  for  the  building  of  a  church.    The  57th 
section  extends  to  extra-parochial  places,  which  showed 
that    the    Legislature    contemplated     the     existence 
of  church-rates  throughout  the  whole  of  the  Act.    The 
64th  section  enables  the  commissioners  to  assign  out  of 
the  pew-rents  such  a  stipend  as  they  might  think  fit 
for  the  curate,  the  rates  having  nothing  to  do  with 
it    We  now  come  to  the  70th  and  71st  sections,  on 
which  this  qnestion  turns.    By  the  70th  section  the 
repairs  of  all  such  district  chorches  shall  be  made  by 
the  districts  to  which  they  belong,  by  rates  to  be  raised 
in  the  district  in  like  manner  as  the  repaus  of  the 
church  by  the  parish,  and  eveiy  snch  distriM  shall  be 
deemed  in  law  a  separate  and  distinct  parish  for  that 
pnrpose.    The  word  "  repurs  "  in  this  Act  is  not  to  be 
confined  to  a  mere  dictionary  interpretation,  but  must 
have  its  legal  definition  as  given  in  decisions  relative 
to  church-rates,  and  which  embraces  what  is  neces- 
sary for  the  due  celebration  of  public  worship.    There 
is  nothing  in  the  Act  to  show  that  the  Legislature 
intended  the  word  to  have  any  other  construction. 
The  70th  and  71st  sections  ate  to  be  read  together, 


by  ioiplication  that  the  Legislature  intended  the 
raising  of  these  rates,  or  else  these  districts  would  lose 
their  common  law  right  to  rate  themselves.  Every- 
thing incident  to  the  office  of  churchwarden  is 
included  in  what  was  necessary  for  the  mainta- 
nanoe  of  public  worship.  The  rate  oomphdned 
of  is  such  a  rate  as  conld  be  made  at  oonunon 
law  for  the  repairs  of  the  church,  and  have  included  in 
it  payments  to  the  organist,  lights,  &a,  which  fte 
good  sense  of  the  vestry  would  keep  within  reasonable 
limits.  [Blackbubk,  J. — To  be  without  an  organic 
in  a  large  and  wealthy  parish  in  London  would  be  con- 
sidered parsimonious,  whilst  to  have  one  in  a  poor  and 
small  rural  district  would  be  great  extravagance. 
CoCKBUBN,  C.  J.  —  Tea ;  subject  to  the  law  these 
matters  must  be  left  to  the  feelings  of  the  vestries. 
WioHTMAN,  J.-T-Ton  say  that  if  the  chuich-rate  is 
not  applicable  to  lighting  the  church,  &o.,  there  is  no 
other  fund ;  bnt  there  is  another,  viz.,  the  pew-rent5.J 
The  affidavit  states  that  the  whole  of  the  pew-rents 
are  allotted  to  the  minister,  so  that  in  the  present  case 
there  is  no  other  fund:  (Chetterlon  v.  Farur,  1  Curt. 
E.  C.  345 ;  GaihercoU  v.  Wag,  1  PhilL  Bnm.  388a ; 
Tann  and  CKtheroe  v.  Oioen,  Wodd.  Eocles.  Dig.  108 ; 
Smith  V.  Dixon,  2  Curt  E.  0.  271.) 

CoUiar  Q.  C.  (Tiiyfer  vrith  him)  in  snpport  of  the 
rule. — This  is  a  question  requiring  much  considera- 
tion, und  one  that  dionld  be  put  on  record  with  refer- 
ence to  the  Clmrch  Building  Acts,  which  are  not  a 
very  connstent  code.  The  Legislature,  in  passing  these 
Acts,  expected  to  be  met  half  way  by  the  voluntary 
contributions  of  the  laity  in  the  endowing  of  these 
districts.  [CocKBuBN,  C.  J. — Is  there  any  trace 
of  that  in  the  Act  ?]  Yes;  there  were  many  thmgs 
■nprovided  for.  Snch,  for  instance,  as  the  stipend  of 
the  curate,  where  the  pew-rents  were  insnfficieht,whioh 
have  to  be  made  up  by  voluntary  contributions ;  and  in 
many  of  these  parishes  the  repairs  of  the  fabric  and 
the  incidental  expenses  are  defrayed  by  volnntaiy  con- 
tributions. [CocEBaRN,  C.  J. — We  must  construe 
the  Act  as  we  find  it]  The  conrt  has  to  deal  only  with 
what  the  Legislature  has  enacted  in  the  70th  and  71st 
sections,  and  the  meaning  of  the  Legislature  was  that, 
where  a  parish  was  divided  into  dutiicts,  or,  rather, 
where  the  district  was  cut  off  from  the  parish,  the 
inhabitants  of  the  Strict  should  be  liable  for  the  re- 
pairs only,  in  the  strict  sense  of  the  word,  for  the 
district  church,  and  the  same  with  regard  to  the  oM 
church.  Originally  the  church  was  repaired  out  of  the 
tithes,  and  afterwards  by  the  laity,  by  means  of  a  church- 
rate.  Formerly  the  repairs  had  reference  only  to 
the  fabric,  but  of  late  years  certain  other  matters 
have  been  indaded    in   the    rate,    which   the  Eo- 
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tifiiiiticiil  Cooits  had  held  to  be  illegal  exeept 
wU  tl»  conaeot  of  the  reatrj.  This  Act  ooiuti- 
tattd  a  new  bardeo.  ind  the  conrt  is  now  called  on  bj 
tke  parish  asthorities  to  import  words  into  the  Act. 
[CocsBCKi,  C.  J. — Yon  say  the  rate  ahonld  be 
SBftj  for  the  repair*  of  the  fabric,  and  not  for 
ffmti  pupoaea.]  Yes.  [Cockbukh,  C.J. — The 
ebudnraideDS  are  anthorised  to  purchase  a  site  for 
a  dmidi.  How  can  thejr  do  that  if  the;  can  only 
Btb  a  rate  for  the  repairs  of  the  fabric  only  ? 
Hew  m  thqr  to  paj  off  Die  money?]  I  take  it  it 
ns  vmdend  that  would  be  done  by  voluntary 
ceatriktuos.  [Ck>CKBUtu(,  C.  J. — I  think  it  shows 
tijt  tbt  rate  was  not  to  be  limited  to  the  amount 
d  Ih  actual  repairs.  If  so,  the  Legislature  has 
iAa  into  a  great  mistake.]  There  are  proTisioas 
a  lit  Acts  for  building  eliurchea  by  grants,  pew- 
RSU,  &c  [CocKBDBS,  C.  J. — Mr.  Coleridge's  argn- 
■ot  WIS,  that  the  incidental  expenses  for  the  due 
cridntioQ  of  poUIc  worship  were  always  defrayed  out 
af  ekatch-rates.  That  the  rate  was  leried  in  form  for 
tb  npaiis,  but  oot  of  it  was  paid  the  incidental 
npenea,  ud  that  the  Le^alatnre  intended  its  con- 
liauiee  in  the  paanng  of  this  Act.  J  In  new  parishes 
tkn  is  a  fnAd  that  did  not  exist  in  old  parishes  ont  of 
rtiek  the  incidental  ezpense*  sboold  be  paid,  viz.,  the 
nphs  pew-rsnts.  [Blackbdbs,  J. — Yea ;  but  that 
(uii  wu  created  after  the  paaaing  of  the  Act  under 
nosdaratioo.')  Bepairs  mean  actual  repairs  to  the 
Uiie  <sly,  and  nothing  more ;  but  if  it  were  held  to 
ataa  Bxne,  it  does  not  embrace  more  than  that 
iifttated  by  Dr.  Lushington  ai  the  ancient  subject  of 
limicli-ntea,  and  not  those  held  to  be  lawful  which 
U  the  OHisent  of  the  Testry.  [BLACKBUBif,  J. — Is 
tkoe  aoTtliing  in  this  rate  that  would  invalidate  it  if  it 
nre  a  church-rate  tmder  the  common  law  ?]  There 
U  a  charge  in  it  of  31.  for  transcribing  registers. 
[Aradsneefl — That  is  in  oooformity  with  the  Church 
BiiiUiig  Act.  A  transcript  must  be  sent  to  the 
tegiitrar-Generall  Cockoubk,  C.J. — That  is  a 
wittr  of  detail  &r  the  Ecclesiastical  Court] 

Cur.  adv.  raft. 
/UlSI— WiaBTMAN,  J.  delivered  judgment.— This 
ra  a  rale  calling  upon  the  official  principal  of  the 
CoDtiitoty  Court  of  London  to  show  cause  why  a 
nit  of  pnbiUtion  ahonld  not  issue  against  his  pro- 
(»&ig  in  a  suit  instituted  by  the  churchwardens 
ft  the  district  parish  of  St.  Bartholomew,  Sydenham, 
ipiaat  Biobard  Beall,  for  subtraction  of  church- 
nto.  It  appeared  that  the  parish  of  Lewishom, 
is  Ksit,  waa,  in  1855,  divided  into  three  eode- 
■oiial  district  under  the  provisions  of  the  2 1st  sec- 
t>N  if  tb  58  Geo.  3,  c.  45,  and  subject  to  the  other 
fwaoas  of  that  and  the  other  Church  Building  Acts; 
■bI  ikt  ooe  of  such  districts  was  assigned  to  a  church 
a!ki  the  Church  of  St.  Bartholomew,  built  under  the 
fronsoDs  of  those  Acta  at  Sydenham,  and  was  called 
the  &triet  parish  of  St.  Bartholomew,  Sydeuham. 
Ih  the  15th  June  1860  a  rate  was  mads  by  the 
<tsRh«ardao>  and  other  parishioners  of  the  district, 
*  ^  and  towards  the  repairs  of  the  district  parish 
dtBch  ef  St.  Bartholomew,  Sydenham."  The  rats  in 
fan  waa  "  for  and  towards  the  repairs  of  the  church," 
W  it  geared  that  the  rate  was  made,  not  only  for 
tke  npaua  of  the  diarch  properly  so  called,  but  in  re- 
ifat  of  other  expenses  necessary  for  the  proper  per- 
fawtaee  of  Divine  service,  such  as  lighting  and  wash- 
>%  and  ior  statiosety,  registers  and  necessary  expenses 
•f  the  hke  nature.  It  was  hardly  contended,  in  sup- 
put  of  the  rule,  that  such  a  rate  as  that  in  question 
Bight  not  have  been  legally  made,  if  mode  st  common 
Isv  s|iaa  the  inhabitants  of  an  old  undivided  parish ; 
W  it  wss  said  that  the  rate  in  question  could 
•si;  be  made  by  virtue  of  the  powers  given  by  the 
iM  iocttoo  of  the  58  Geo.  3,  o.  45,  and  the  other 
Qanh  Boilding  Acts,  and  that  it  mni(  be  limited 
[Uao.  Cas.— Yoi.  ILJ 


to  the  "  repairs  "  of  the  church  iu  the  strict  sense  of 
the  word  "  repairs,"  and  that  such  expenses  as  lighting 
and  washing,  and  providing  stationery,  &c.,  however 
necessary,  could  not  be  the  subject  of  a  rate,  but  must 
either  be  provided  for  ont  of  the  surplus  of  pew-rents, 
or,  if  that  fund  failed,  by  voluntary  contributions.  By 
the  63rd  section  of  the  58  Geo.  3,  c.  45,  the 
Ecclesiastical  Commissioners  may  prescribe  what 
amount  of  rent  may  be  taken  for  pews  in  the  new 
district  churches,  and  the  produce  of  the  rents  is  to 
form  a  fund,  out  of  which  provision  is  to  be  made  for 
the  spiritual  person  appointed  to  servo  the  church  and 
for  a  clerk.  The  26th  and  27th  sections  of  the  59 
Geo.  3,  c  134,  contain  various  provisions  as  to  the 
application  of  the  pew-rents  of  churches  built  underl 
the  Church  Building  Acts,  and,  if  any  surplus  remains 
after  certain  specified  objects  have  been  fulfilled,  sucU 
surplus  may  be  apj^ied  in  aid  of  the  church-rate,  if  the 
commissioners  thmk  fit.  In  the  present  case,  it  does 
not  appear  that,  after  providing  for  the  purposes  to 
which  the  pew-rents  an  by  the  statute  in  the  first  in- 
stance to  be  applied,  there  is  any  surplus  applicable  to 
the  defraying  c^snch  expenses  as  those  now  in  question. 
The  i  Geo.  4,  c  72,  s.  20,  to  which  reference  was 
made  in  the  course  of  the  argument,  does  not  appear  to 
have  any  material  bearing  npoi^  the  points  in  contest 
in  this  cose.  The  great  question  is,  as  to  the  meaning 
and  intention  of  the  Legislature  in  the  use  of  the  term 
"repairs"  in  the  70th  section  of  the  58|Geo.3,c.45. 
Is  that  word  to  be  construed  in  the  strict  sense  of  re- 
pairs to  the  fabric  of  the  church,  or  may  it  include  ex- 
penses necessary  for  the  proper  and  decent  performance  of 
Divine  service,  and  the  other  offices  to  be  performed  in 
the  church  and  necessarily  incident  thereto  ?  In  thu 
next  section  of  the  Act,  the  71st,  it  is  provided  that 
the  district  shall  remain  subject  for  twenty  years  to  be 
rated  as  part  of  the  original  parish  to  the  repair  of  the 
original  parish  church ;  and  that  after  the  expiration 
of  such  twenty  years  the  parish  church  shall  be  re- 
paired by  so  much  of  the  old  parish  as  is  left  after  the 
distriet  has  been  taken  from  it.  As  the  word  "  repairs  " 
is  the  only  word  imder  which  a  church-rate  could  be 
made  in  respect  of  the  original  parish  church  under  the 
71st  section,  the  Legislature  must  hare  intended  that, 
as  far  as  that  church  was  concerned,  the  rate  made 
under  that  section  might  include  the  expenses  neces- 
sary for  the  decent  and  proper  administration  of  the 
services  of  the  church,  otherwise  there  could  be  no 
fund  for  that  purpose  applicable  to  the  mother  church 
after  a  district  hsd  been  taken  from  it.  This  view  of 
the  case  was  taken  by  Dr.  LnshiuKton,  Judge  of  tlie 
Consistory  Court,  in  the  case  of  C/iestaion  v.  Farlar, 
1  Curt.  E.  a  345,  356,  and  which  was  referred  to 
upon  the  argument  of  tUs  case.  In  that  case  a 
district  had  been  formed  oot  of  the  parish  of  Kensing- 
ton, under  the  58  Geo.  3,  c  45,  and  while  the  twQ)(y 
years  were  running  a  rata  wss  made  upon  the  whole  of 
the  original  parish,  including  the  district,  not  only  for 
expenses  for  the  repair  of  the  fabric  of  the  church, 
but  for  expenses  which  were  necessary  for  the 
decent  and  due  performance  of  Divine  service, 
and  payment  of  the  rata  was  resisted  on  the 
ground,  among  others,  that  the  district  during  the 
twenty  years  was  only  liable  to  contribute  to  a  rate  for 
the  repair  of  the  mother  ohurcli  in  the  strict  sense  of 
the  word  "  repair,"  and  not  for  the  expenses  necessary 
for  and  incident  to  the  proper  performance  of  the  ser- 
vicea  of  the  church;  but  Dr.  Lushington,  in  giving 
judgment,  said:  "  I  think  that,  according  to  the  true 
construction  of  this  clause  (the  71st),  the  inhabitants 
of  the  district  are  luble  to  be  assessed  to  the  inci- 
dental exprases,  predaely  in  the  same  manner  as  to 
the  repiurs  of  the  mother  church ;  indeed,  were  it 
otherwise,  the  necessary  oonsequunoe  would  be  great 
inconvenience  and  confusion."  The  rate  in  that  case 
was  set  aside  upon  another  gnund,  but  not  upon  the 
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objectioa  obsenred  npoa  by  Dr.  Lushington  as  kboT«. 
If  sncb  a  construction  may  reasonably  be  given  to  the 
provision  in  the  71st  section,  the  same  construction 
ought  to  be  given  to  similar  words  in  the  70th  section  ; 
and,  nnless  such  a  construction  b«  given  to  the  terms 
Tised  in  the  70tb  section,  there  is  no  provision  for  any 
fond  for  defraying  the  necessary  expenses  for  the  due 
performanca  of  the  offices  of  the  chnrch  in  a  district 
parish,  an  omission  which  the  Legislature  can  hardly 
Iiave  intended.  Upon  the  whole,  we  think  that,  though 
the  Legislature,  in  terms,  taken  according  to  their 
strict  literal  meaning,  only  authorises,  by  the  70th  and 
71st  sections  of  the  fiS  Oeo.  3,  o.  45,  a  rate  for 
the  repair  of  the  chnrch,  it  intended  to  include  within 
those  terms  a  rate  for  the  expenses  necessary  for  the 
doe  performance  of  the  offices  of  the  church,  as  well 
as  for  the  repiurs  of  the  fabric,  and  wo  therefore  are 
of  opinion  that  the  rule  for  a  prohibition  should  be 
discharged.  _^        Side  dischargtd. 

Jan.  24  and  28. 
Beo  v.  Luxdie. 
^flaw — Uitreaionable  at  to  part — Stveratice-r- 
Amendment. 
A  heat   Ad   to   provide  far  the   better  regulation 
ofcerUm  common  paeiures,  empowered  tite  pasture 
masters  to  maka   bye-Uim  for    the    management 
of  the  said  common  pastures,  (fc,  and  fur  the  more 
effectiuUig  carrying  the  purpotet  of  the  Act  mto 
execution.     One  of  the  bge-Utvii  made  in  purnance 
thereof  was  asfJttowt: — "  If  any  pasture  freeman 
entitled  to  stock  t/ie  common  pastures  shall  stock  or 
depasture  any  entireor  vieious  horse  on  any  part  of 
the  said  common  pastures,  then  and  in  every  such 
cast  the  person  or  persons  so  offending,  <md  the 
owner  or  owners  of  the  said  stock,  shall  respectively 
forfeit  and  pay  for  entry  such  ofienee  the  sum 
o/5i,"^.; 
Btld,  that  the  bye-laa  was  divisible ;  that  it  was  un- 
reasonable and  bad  as  unpoting  a  penally  against 
the  owner  of  such  korse,  but  good  as  against  the 
person  offending. 
Amendment  under  12  ^  13  Viet.  e.  45,  t.  7. 

la  this  esse  an  application  had  been  made  for  a  cer- 
tiorari to  bring  up  a  conviction  of  two  justices  of  the 
borxmgh  of  Beverley,  made  upon  one  of  the  bye-laws  of 
the  pasture  masters  in  consequence  of  app.  (a  pastore 
itceman)  having  depastured  in  one  of  the  common  pas- 
tors* a  vicioos  horse,  contrary  to  such  bye-Ian. 

By  an  Act  of  Parliament  passod  in  the  sixth  year 
of  Kng  WiU.  4,  c  olxx.,  intituled  "  An  Act  to  provide 
for  the  better  regulation  of  certaiu  common  pastures 
within  the  borough  of  Beverley,  iu  the  EastRiding  of  the 
oonn^ofYotk,'*it  is  amongst  other  things  provided  "That 
on  the  Ist  day  of  March  in  every  year  the  several  persons 
whose  name*  for  the  time  being  shall  be  inserted  on  the 
Pasture  Freemen's  Boll,  hereinafter  directed  to  be 
made  and  kept  by  the  town  clerk  of  Beverley,  shall 
elect  from  amongst  their  number  twelve  pastnn 
masters  and  two  auditors  of  accounts  for  the  year 
ensuing."  The  Act  also  specially  provides  for  the  re- 
election of  the  pasture  masters  and  auditors,  and  every 
person  whose  name  shall  be  entered  on  the  Pasture 
Freemen's  List  or  Pasture  Freemen's  Roll  (as  the  case 
may  b«)  may  vote  for  twelve  pensons  being  freemen 
of  the  said  borough,  and  having  their  names  inserted 
on  such  list  or  roll  (as  the  case  may  be)  to  be  the  pasture 
masters  of  the  said  borough,  and  for  two  other  peraons 
being  freemen  of  the  said  borough,  and  having  their 
names  in  like  manner  inserted  in  such  list  or  roll  to 
be  the  auditors  of  the  pasture  accounts. 

Sect.  24  provides  that  all  acts  suthorised  to  be  done 
by  virtue  of  the  Act  may  be  done  by  the  majority 
of  the  pasture  masters  who  shall  be  present  at  any 
meeting  held  in  pursuance  of  the  Act,  the  whole 
wimber  pnseot  not  being  less  than  fire,  and  minutes 


of  the  proceedings  of  the  meetings  are  required  to  be 
entered  iu  a  book  for  the  purpose,  which  is  open  to  the 
inspection  of  the  pasture  freemen. 

Sect.  32  enacts :  "  That  it  shall  be  lawful  for 
the  pasture  masters,  from  time  to  time,  to  make 
such  rules  and  regulations  as  they  shall  think  fit 
for  the  fencing,  draining  and  improvement  of  the 
sud  common  pastures,  and  to  fix  the  time  when  the 
same  shall  be  broken  and  depastured,  and  when  the 
same  shall  be  shut  up  and  closed,  and  at  any  time 
to  postpone  the  opening  or  shutting  thereof,  and 
to  order  'and  direct  in  what  manner  the  ssme  shall 
bo  used  and  stocked  ; "  and  this  section  also  enables 
the  pasture  masters  "  to  enforce  the  rules,  orders  and 
regulations  which  shall,  from  time  to  t'une,  be  made." 

Sect.  34  empowciB  "  the  said  pasture  masters,  from 
time  to  time,  to  make  such  bye-laws,  rules  and  orders 
as  they  shall  think  right  and  proper  for  the  manage- 
ment of  the  said  common  pastures,  and  for  increasing, 
reducing,  or  limiting  the  number  of  horses,  cattle  and 
sheep  which  may  be  depastured  in  each  of  such  com- 
mon pastures,  and  for  determining  into  which  of  such 
common  pastures  such  horses,  cattle  and  sheep  may  be 
turned  by  the  persons  entitled  to  stock  tl)e  same,  and 
for  fixing  the  amount  and  time  and  manner  of  paying 
the  head- money  and  other  moneys  payable  by  the  per- 
sons entitled  to  stock  such  pastures,  or  any  of  them, 
and  for  regulating  the  several  horse  and  cattle  gates, 
right  of  stray  for  pigs,  and  other  rights  and  privileges 
for  the  time  being  existing  in  the  sold  common  pas- 
tures, and  for  preventing  the  abuse  thereof ;"  and  other 
matters  therein  specifically  set  forth,  and  for  the  mora 
elfoctnally  carrying  the  purposes  of  this  Act  into  exe- 
cution in  all  respects  whatever,  as  they  the  said  pas- 
ture mssters  slioiUd,  from  time  to  time,  think  proper, 
with  power  to  alter  such  bye-Uws;  "  and  to  impose,  to 
inflict  and  enforce  such  reasonable  fines  and  forfeitures 
upon  all  persons  oflTending  agunst  the  same,  not  ex- 
ceeding 5/.  for  any  offence,  as  to  them  shall  seem  meet, 
such  fines  and  forfeitures  to  lie  levied  and  recovered  as 
other  penalties  and  forfeitures  may  by  this  Act  b« 
levied  and  recovered,  which  said  bye-laws,  rules  and 
orders  being  reduced  into  writing,  and  signed  by  any 
five  or  more  of  the  said  pasture  masters,  shall  be 
printed  and  published,  and  so  many  and  such  part 
thereof  as  shall  impose  any  fine  or  penalty  on  any  per- 
son using  or  employed  in  the  sud  common  pastures,  or 
any  of  them,  shall  be  p^unted  on  boards  and  affixed 
and  continued  in  some  conspicuous  part  of  each  of  the 
said  common  pasture;  near  the  entrance  thereof, 
.which  boards  shall  from  time  to  time  be  renewed,  as 
often  as  the  same  or  any  of  them,  or  any  part 
thereof  respectively,  shall  be  defaced,  obliterated, 
or  destroyed,  and  such  bye-laws,  rules  and  orders 
shall  be  binding  upon  and  be  observed  by  all  persons, 
and  shall  be  sufficient  in  all  courts  of  law  or  equity  to 
justify  all  persons  who  act  under  the  same,  provided 
that  such  bye-laws,  rules,  or  orders  be  not  repugnant 
to  the  law  of  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  England,  or  to  anjr 
of  the  provisions  in  this  Act  contained,  and  all  suoh 
bye-laws,  rules  and  orders  shall  be  subject  to  appeal 
in  manner  hereinafter  mentioned." 

By  sect.  53  it  is  declared  "that  in  any  action  or 
suit  to  be  brought  by  or  against  the  pasture  masters 
for  the  time  being,  or  any  of  the  persons  acting  iu 
the  execution  of  this  Act,  for  any  ciiuse,  matter,  or 
thing  arising  out  of  this  Act,  the  election  of  the  pas- 
ture masters  or  other  officers,  oi  persons  appointed  or 
to  be  appointed  by  the  said  postare  masters,  under 
the  authority  of  this  Act,  and  the  books  and  entries 
of  the  said  pasture  masters,  shall,  upon  the  trial  of 
any  such  action  or  suit,  stand  admitted  in  evidenoe," 
unless  the  pit  or  deft  give  notice  before  pleading  or 
issue  joined  that  he  intends  to  dispnte  the  same. 

By  sect.  58,  "in  all  cases  in  which  by  this  A«t 
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aj  poult;  or  forfdtar*  is  made  ncovtrable  hj  ia- 
baa&n  faefora  a  josUce  of  the  peace,"  it  AM  be 
lavfiil  for  nch  jiutioe  before  irbom  ooioplaiat  is  made 
to  nmUDoa  before  bim  the  party  coqipUined  igaiost 
tnd  hear  and  determine  the  matter  of  such  complaint, 
*  sad  00  proof  of  the  offence  to  conrict  the  offender 
aadto  acfjodge  him  to  pay  the  peoalty  or  forfeiton 


Aad  bjr  sect.  65,  "all  persons  who  may  think  them- 
rim  aggriered  by  any  order  or  judgment  made  or 
pn>  m  inrsnanoe  of  any  bye-law,  nile,  or  order  of  the 
taid  fBtnn  masten,"  and  all  persons  "  who  may 
tUak  tkmaelTts  aggrieved  by  any  order  or  judgment, 
«  Of  dctenninatioa  of  any  justice  ot  the  peace 
riitiag  to  any  matter  or  thing  in  this  Act  mentioned 
<r  eDatained,  or  for  which  no  power  of  appeal  is  by 
tlas  Act  spedfically  giren,"  may  within  four  calendar 
tmtia  of  the  order  and  determination  appeal  to  the 
psoal  or  quarter  sesaioiu  on  giring  ten  days'  notice  in 
writiBg  ofstieb  intention,  and  of  the  ground  and  nature 
ittmi,  to  the  party  against  whom  such  complaint  is 
iateoded  to  be  made,  or  to  the  pasture  mastera,  as  the 
caaa  may  be,  and  forthwith  after  such  notice  entering 
uto  noognisance  before  some  justice  of  the  peace,  with 
two  or  more  sureties,  conditioned  to  try  such  appeal. 

Sect.  67  prorides,  that  the  production  of  a  written  or 
(riated  p^ier  pmrporting  to  be  the  bye-laws,  niles,  or 
«das  of  the  pasture  masters,  and  authenticated  by  the 
^sstares  of  any  five  or  mora  of  them,  shall  in  all 
piyaeculioos  for  offences  against  the  bye-laws  be 
endenca  of  the  existeneo  of  such  bye-laws. 

The  present  pasture  mastera  were  elected  on  the  1st 
MaRhieeO.  Ata  meetug  held  on  the  12th  Haich  1860 
the  paitare  mssters  formed  themselres  into  committees, 
sad  eettain  gentlemen  were  appointed  ss  the  com- 
■ailtee  for  the  management  of  the  common  pasture  of 
WatKood  and  Hum,  in  which  common  pasture  the 
casae  vf  complaint  arose. 

Ihe  ipp.  ia  a  pasture  freeman,  and  his  name  appears 
« the  Pasture  Freemen's  Boll,  and  the  several  pasture 
snitca  an  also  pasture  freemen.  At  a  meeting  dnly 
held  oo  the  4th  April  1859,  certain  rules,  bye-laws  and 
vim  were  made  by  the  pasture  masten  for  the  regn- 
^tim  ittd  management  of  the  common  pastures,  the 
(tk  clause  of  which  is  the  one  which  the  pasture 
■wtos  enforced  against  the  app.  before  certain  justices 
«*  the  peace  for  the  borough,  and  whose  decision  the 
ft-  now  sought  to  reverse. 

The  7lh  bye-law,  so  far  as  is  material  to  the 
^Kstioa,  is,  that  "if  any  pasture  freeman  entitled  to 
*Kk  the  nid  common  pastures,  shall  stock  or  de- 
ffMit  any  entire  or  vidous  hone  on  any  part  of  the 
"H  (comoB  paatores,  then  and  in  every  such  case  the 
fan  or  persons  so  offending,  and  the  owner  or 
•*i>en  of  the  said  stock  or  cattle  shall  respectively 
Mat  and  pay  for  every  such  offence  the  sum  of  5L,  to 
h  levied  and  recovered  according  to  the  form  of  the 
tttfite  in  that  behalf." 

The  bye-laws  wen  duly  signed,  printed  and  pnb- 
Ued,  and  were  painted  on  boards  at  the  time  the  app. 
■nftiiged  upon  the  bye-laws  as  alleged,  and  were 
•fiud  aad  still  continue  (amongst  other  plaices)  at  one 
of  the  main  entrances  into  Westwood. 

On  the  13th  June  last  the  pssture  masters  reonved 
ia&rmataon  that  a  certain  grey  horse  which  was  de- 
pataring  in  the  Westwood  and  Hnm,  was  a  vicious 
•tnmal  (being  what  is  called  a  rigged  horse),  and  that 
ha  had  on  the  afternoon  of  that  day  fractured  a  mare's 
hind  kg,  and  thenfon  they  at  once  impounded  the 
karat. 

Ob  the  followiiig  day  a  notice  was  affixed  npon  the 
dsor  of  the  Guildhall  as  follows: — "  A  meeting  of  the 
laatore  maetere  will  be  held  at  the  Guildhall  on  Mon- 
if,  the  18th  iost.,  at  eight  o'clock  in  the  evening,  for 
the  porpoie  of  taking  into  consideration  as  to  enforcing 
Aifnal^  vf  ^  ia  tlw  leTtoth  (lame  9t  tbe  byf-kws 


on  the  owner  of  a  certain  horse  now  in  the  pinfold  ia 
Westwood  pasture,  by  or  order  of  the  pastnn  masters. 
— Jss. Honkman,  derk,  Beverley,  14th  June  I860;" 
and  on  the  same  day  the  clerk  gave  notice  to  the  app. 
that  bis  horse  was  vicious,  and  that  it  was  then  im- 
pounded. A  correspondence  then  took  place,  after 
which  tlie  horse  was  delivered  np  to  the  app.,  on  condi- 
tion that  he  should  not  again  turn  him  into  the  pas- 
tures ;  but  the  said  W.  B.  Lnndie,  notwithstanding  the 
condition  which  had  been  made,  forthwith  ton^  the 
animal  again  into  Westwood,  and  on  the  followbg 
morning  one  of  the  pasture  masters  observed  the  pony, 
which  be  at  once  knew  as  the  one  which  had  been  im- 
pounded, teasing  another  pony.  The  app.  having 
heard  that  the  pasture  mastera  bad  caught  the  pony, 
promised  he  would  fetch  him  out,  and  instructed  a 
man  to  catch  the  animal  and  remove  him  from  the 
pastures. 

On  the  1 8th  Jane  the  pasture  masten  held  their 
meeting  pnnuant  to  the  notice,  when  eleven  of  the 
twelve  were  preeent,  and  the  following  is  a  copy  of  tim 
proceedings:— 

"  The  pasture  mastera  for  Westwood  and  Horn  report 
to  this  meeting  that  on  Wednesday  last  they  had 
impounded  a  vicious  giey  pony  depastured  in  the  sud 
pasture,  the  property  of  W.  R.  Lundie,  a  pasture  free- 
man °of  this  borough,  and  that  the  said  pony  was 
delivered  up  to  the  said  W.  R.  Lnndie  on  the  1 6th  inst. 
The  said  pasture  masten  for  Weatwood  and  Hnm  also 
report  that  the  sud  grey  pony  was  discovered  on  the 
17  th  inst.  again  depasturing  in  the  said  oommon 
pastures  of  Westwood  and  Hum,  contrary  to  the 
notice  given  to  the  said  W.  B.  Lnndie.  It  is  therefore 
nnanimonsly  adjudged,  ordered  and  determined  by  the 
pasture  mastera  that  the  same  gray  pony  was  a  vicious 
animal  at  the  time  he  was  depasturing  in  the  common 
pastures  of  this  borough ;  that  a  penalty  of  52.  has 
been  incurred,  and  has  become  payable  under  and  by 
virtue  of  an  Act  passed  in  the  sixth  year  of  the  reign 
of  bis  late  Majesty  King  WiU.  4,  intituled  'An  Act 
to  provide  for  Uie  better  rsgnlstion  of  certain  common 
pastures  within  the  borough  of  Beverley,  in  the  Essfe 
Riding  of  the  connty  of  York,'  and  the  rules  and  by-- 
laws and  ordera  made  by  the  pasture  mastera  for  the 
regulation  and  management  of  the  said  common 
pastures  by  virtue  or  in  pursnanoe  thereof:  And  it  is 
hereby  also  unanimously  adjudged,  ordered  and  de- 
termined^ that  the  said  fine  of  SI.  shall  accord- 
ingly &  paid  by  the  said  W.  R.  Lundie  to 
Thomas  EUery  Turner,  the  tseasorer  of  the  said 
pasture  mssters,  and  tiiat  notice  shall  be  given  by  the 
clerk  to  the  said  W.  R.  Limdie  of  thia  order  and  deter- 
mination ;  and  it  is  hereby  also  unanimously  adjudged, 
ordered  and  determined  that,  in  case  the  said  fins  shall 
not  be  paid  by  the  said  W.  R.  Lnndie,  on  or  before 
Friday,  the  i29th.  day  of  June  inst.,  that  an  application 
be  made  by  the  said  clerk  to  the  jnatioes  of  the  peace 
for  the  purpose  of  obtaining  a  summons  against  the 
said  W.  R.  Lnndie  to  enforce  the  payment  of  the  said 
fine,  in  puranauco  of  the  said  Act  of  Parliament  and 
the  bye-laws  and  regulations  for  the  management  of  the 
said  common  pastures." 

The  clerk  then  gave  the  app.  notice  |  a  tmnmons 
having  been  issued,  the  justices  convicted  the  spp.,  s* 
above  stated,  and  the  fine  was  not  paid, 

Field  {Gruhttm  with  him),  in  support  of  the  con- 
viction, cited  B.  V.  Favenham,  8  T.  B.  362;  FilM- 
adctrUy  v.  WUtihin,  1  Str.  469. 

P.Thompton  contra. — First,  the  conviction  is  bad  on 
the  face  of  it,  inasmuch  as  it  states  that  the  deft,  was 
convicted  of  an  offence  against  the  34th  section  of  the 
Act,  instead  of  an  offence  against  a  bye-law  made 
under  that  section.  Secondly,  the  convicting  justices 
had  no  jurisdiction,  inasmuch  as  this  penalty  ought  to 
have  been  recovered  by  an  order  of  justices  imder  the 
57A  swtion,  wd  not  b;r  eoangtiso  «f  tl^e  cfitadcr 
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nndcr  the  68tb.  Thirdly,  the  b7e-Uw  is  bad  and 
illegal,  inosmaeh  as  it  imposes  the  penalty  apon  the 
owner  of  the  horse  wboerer  he  may  be.  It  is  also 
bad  as  not  alleging  a  scienter:  {Chancg  r.  Peyne,  1 
Q.  B.  7 1 2 ;  Com.  Dig.  tit. "  Bye-law ;»  BmneU  T.  Board 
ej  Health  of  BlacJ^iool,  28  L.  J.  203,  M.  C.  i  Elaood 
V.  BuUock,  6  Q.  B.  383 ;  R.  r.  Rote,  24  L.  J.  130, 
>  M.  C. ;  Orant  on  Corporations,  87 ;  SeUaood  y.  Mount 
and  auotlier,  1  Q.B.  726  j  It.  r.  Justicet  o/ Chakire, 
5  B.  &  Ad.  439.)  The  Act  of  Parliament  is  ou- 
.  workable ;  the  powers  necessary  to  enable  justices  to 
hoar  and  determine  an  offence  are  inapplicable  as  against 
an  offence  against  this  bye-law. 

Field. — The  coaviction  follows  the  form  giren  in 
the  Act,  sect.  66.  The  icienler  is  amply  sufficient 
Here  the  horse  broke  a  mare's  leg  on  the  13th,  and 
was  again  tnmed  oat  by  its  owner. 

CocKBUBK,  C.  J.— I  am  of  opinion  that  this  con- 
viction is  good.  The  qnestion  is,  whether  this  bye-law 
is  good  altogether,  or  whether,  if  bad  as  to  part,  that 
part  can  be  severed.  I  think  it  dear  that  the  bye- 
law  is  divisible.  Cases  can  be  found  in  which  snch 
matters  have  been  held  to  be  indivisible,  but  every 
case  most  stand  on  its  own  merits.  This  bye-law 
imposes  a  penalty  of  61,  on  any  pasture  feeder  who 
turns  out  a  vidoos  horse ;  but  it  also  subjects  the 
owner  to  a  penalty.  As  regards  the  owner  il  is  no 
doubt  unreasonable,  but  as  regards  the  other  part  it 
b  reasonable.  It  is  then  said  that,  if  it  is  held  good 
pro  tanto,  nevertheless  the  proceeding  here  is  erroneous, 
and  that  the  penalty  should  have  been  recovered  tmder 
the  67th  section ;  but  I  am  of  opinion  that  the  jus- 
tices had  jurisdiction  to  make  this  convictioa  under 
the  S8th  section.  As  to  technical  objections,  we  have 
power  to  amend  under  12  &  13  Vict,  c  45,  s.  7,  and 
will  do  so  when  requisite. 

CnoJiPTos,  J. — I  am  of  the  same  opinion.  This 
bye-law  is  divisible.  The  offences  are  distinct;  one  is 
good  and  the  other  bad,  and  I  think  it  may  be  severed. 
It  does  not  come  within  the  principle  laid  down  in  Com. 
Dig.,  which  refers  to  one  offence ;  by  the  tise  of  the 
word  "  respectively,"  it  seems  to  me  to  be  divided,  and 
to  be  applicable  to  each  respectively.  That  isansefal 
and  valuable  word,  and  we  cannot  suppose  il  was 
nsed  without  intent. 

Meuar,  J.  concurred.  Comietian  njirmed. 

BargroM  and  Fmaler,  attorneys  for  resps. 

Fridag,  Feb.  14. 

Cboasdill  (app)  D.  Batcliffb  (resp.) 

Bighwag   Act — Obitnction  of  mof — Alhwmg  ram- 

waler  to  rim  acrota  vxtg/nm  earn  of  bwiubtgi. 
C.  mu  the  occupier  of  a  stable,  and  alto  the  oumer 
but  nol  the  occupier  of  tome   oottaget,  and   the 
dripping  of  the  rtm-mUerfrtm  the  eavee  of  the 
elMe*a»d  cottage*  obttructed  the  free  pauage  of 
the  adjacent  public  footuxtgi  iy  fiowing  upon  and 
over  them,  and  canted  pubUo  ineonvenienct  to  the 
pastengeri.     C.  had  frimtnt  noltcs  of  the  obtlntc- 
tion  eauied,  but  did  nolhmg  to  remove  il : 
BeU,  that  C.  mu  notgrnUgofvUftttg  obttrueting  the 
free  pottage  of  the  highwag  mlHin  the  meaning  of 
sect  72  0/  6  ^  6  WiU.  4,  «.  60. 
Case  stated  by  Justices  imder  the  30  &  St   VioL 
c.  43. 

At  a  petty  sesnon  for  tlie  city  and  borongh  of 
Canterbn^,  on  the  2Ist  Jan.  1861,  an  information, 
preferred  by  Edward  Batdiffe,  as  the  snrveyor  of  high- 
ways within  the  parish  of  Holy  Cioo,  Westgate,  vrith- 
•out  the  walk  of  the  dty  of  Canterbniy  (the  reap.), 
against  Elisabeth  Clarissa  Croasdill,  of  the  said  parish 
(app.),  nnder  tiie  72nd  section  of  the  Highway  Act,  fi 
&  6  WilL  4,  c  SO,  for  that  on  the  I7th  Dee.  1860,  at 
'the  parish  aforesaid,  within  the  said  dty  and  boroagfa, 
■he,  the  said  app.,  did  nnUwfoUy  and  wiUally  obsttnct 
tiw,  tm  pastag*  of  owtaw  ^mp  tint*  (itw(«) 


called  Water-lane  and  Westgate-grove,  by  then  and 
there  causing  certain  water  to  run,  drip  and  flow  into, 
upon,  over  and  across  the  sud  public  highways  from 
certain  houses,  stables,  bnildings  and  premises  a4jacent 
to  the  said  highways,  in  the  several  occupations  of  thesu^ 
app.and  her  several  and  respective  tenants,  thereby  causing 
public  inconvenience  to  and  interrupting  and  hindering 
the  free  passage  of  such  highways  and  of  her  Miyesty'a 
subjects  passing  thereon,  contrary  to  thq  said  statute  5 
&  6  Will.  4,  c.  50,  was  heard  and  determined  by  us  the 
said  justices.  Upon  such  hearing  the  app.  was  doly 
convicted  before  us  the  said  justices  of  the  sud  offence, 
and  we  adjudged  her  for  her  said  offence  to  pay  the 
sum  of  it.,  to  be  paid  and  applied  according  to  law,  and 
also  to  pay  to  the  said  E.  Batdiffe,  as  such  surveyor  as 
aforesaid,  the  snm  of  8s.  6d.  for  his  costs. 

It  was  proved  on  the  part  of  the  resp.,  and  found  ■■ 
a  fact,  that  the  app.  had  had  frequent  notice  of  the 
obstruction  oomplained  of  in  the  said  information,  and 
that  the  said  highways  so  situate  in  Water-lane  and 
Westgate-grove  were  public  highways,  to  wit  foot- 
ways, and  had  been  used  generally  as  snch  for  a  long 
period  of  years,  and  that  the  rain-water  dripping  from 
the  eaves  of  the  app.'s  stable  in  Westgate-grove, 
and  also  from  the  eaves  of  the  cottages  of  which 
she  was  and  is  the  owner,  but  not  the  occu- 
pier, in  Water-hue,  obstructed  the  £ree  passage 
of  such  highways  by  flowing  into,  upon,  ovei: 
and  across  rach  highways,  thereby  causing  public 
inconvenience,  not  only  to  such  highways,  but 
also  interrupting,  impeding,  annoying  and  hindaiog 
tho  free  passage  of  snch  highways,  and  of  herHiyest^s 
subjects  passmg  oa  foot  thereon,  and  who  have  a 
daim  and  right  so  to  pass  thereon.  It  was  also  proved 
that  the  whole  of  the  highway  called' West-grove  np 
to  the  wall  of  the  app's.  stables  was  and  is  tepaured  by 
and  at  the  expense  of  the  said  parish  of  Holy 
Cross,  Westgate,  by  the  snrveyor  the  s«d  Edwaixt 
Batdiffe,  the  reep  ;  and  that  although  the  parish  did 
not  repur  the  footpath  or  raised  way  in  Water-lane  in 
front  of  the  aforeeaid  cottages  of  the  app.,  still  it  was 
nevarthdess  a  public  highway,  and  had  been  nsed  as 
a  pablio  highway  for  a  long  period  of  yean ;  and 
that  the  rain-water  so  dripping  and  flowing  into,  over 
and  npon  and  across  the  said  highways  was  an  obstnio- 
tion  within  the  meaning  of  the  5  &  6  Will.  4,  c  SO, 
s.  78,  which  enacts  (among  other  things)  that  if  any 
person  shall  in  any  way  wilfully  obstruct  the  fret 
passage  of  aoeh  highway*  he  shall  forfeit  not  exceed- 
ing  40*. 

It  was  admitted  by  the  app.  that  Westgate-gr»v« 
was  repaired  by  tfae  parish  up  to  the  wall  of  the  app.'s 
stables,  and  also  that  she  was  occupier  of  the  said 
stable  in  Weetgate-grove,  and  the  owner  of  cottages  in 
Water-lone,  which  were  in  the  occupation  of  her 
tenants,  and  also  that  the  dripping  from  the  respective 
eaves  was  and  is  an  inconvenience  to  the  public,  bat 
not  an  obstruction  within  the  meaning  of  the  said  Act. 

It  was  contended,  on  the  part  of  the  app.,  as  fol- 
lows : — ^Tbat  the  app.  had  an  easement  and  prescribed 
right  to  the  drips  in  question  in  Water-lane,  inaa- 
mueh  as  the  water  dripped  upon  her  own  premises,  to 
wit,  the  path  or  raised  way,  although  the  public  had  • 
right  to  walk  thereon,  and  that  app.  having  sadi 
easement  and  prescriptive  right  the  justices  had  no 
jurisdiction.  That  there  was  no  evidence  to  show  tha 
raised  way  nsed  aa  a  footpath,  abnttingto  ^p.'s  cot* 
tages  in  Water-Une,  was  a  public  hidiway,  as  it  had 
never  been  repaired  by  the  parish,  aluoogh  tbet*  bad 
been  a  common  user  by  the  public  as  a  footpath. 
That  rain-water  dripping  from  eavea  was  no  ob^m** 
tion,  and  that,  to  constitnta  aa  ohatmctioB,  it  waa 
necessary  to  show  that  something  was  pot,  placed,  or 
laid  on,  over,  or  aorcaa  the  highway,  so  as  to  pravent 
passengers  from  passing  tharson,  or  to  hinder  Ar  delay 
tbem  »  their  UsnM  on  tbtnofc   Ttat  tin  app.  ii 
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Mt  Uk  io  loptet  of  the  dripping  from  the  eares  in 
f  ita^lue,  becniae,  ahhongh  the  owner,  she  wu  not 
apnnioaorUiepraniani  there,  and  that  the  same 
(m,  o  admitted,  ia  the  poesession  and  occnpation  of 
cite  pomi,  being  her  tenanta. 

b  Ta  cntendnl,  on    the  part  of  the  reap.,  that 
it  fntnjs  ia  qnestion  were  public  highwaja  within 
ll)e»uii^ortbeAet5&6Wiil.4,  C.50.     Sect.  5  of 
tbt  Jct  inleipreta  "  highways  "  to  be  understood  to 
nu(i^  oub)  footwajs,  causeways,    cfanrcbways 
■dimeiits ;  and  also  that  the  drips  from  the  eares 
ii  qvii  were  an  obstruction,  inasmuch  as  the  said 
taMi)!  It  thnes    were   thereby   flooded,  and  the 
flap  ifotm  on  foot  rendered  reiy  inoonrenient, 
■n  ifieaally  Weatgate-grore,   as  the  inhabitants 
ini!t|iired  of  their  nearest  public  way  in  going  and 
iaBai|(nm  the  church  of  their  said  parish,  and  com- 
plied to  take  a  more  circuitons  and  less  eonrenient 
n«ei  wimis  at  a    tririal  expense  the  app.  could 
Mte  ai  abate  the  neceasi^  for  Airther  oompuunt  by 
mtji;  and  maintaining  a  gutter  along  the  eaves  of 
■ttitiUB  aid  cottages  respectirely,  as  the  neighbours 
Uiiae;  and  also  that,  as  it  was  admitted  by  the 
^  tiat  Weatgate-groTe  was  repaired  up  to  the  walls 
rf  teitaUes  by  the  parish,  no  question  could  arise  as 
U  lb  lot  being  a  highway,  and   bong  such   highway 
ItepUic  bad  at  all  times  the  right  of  passing  thereon 
"■tanptedly,  whether  from  the  water  dripping  from 
■I  »e«  and  flowing  upon  such   highway,  or  from 
■7  '^  ohrtniction   whatsoever.    That  the  drips 
liai  tk  enta  in  qneetion  are  obatmctions  within   the 
imt  of  the  5  &  6  Will.  4,  c.  50,  s  72,  inasmuch 
■  tti  wwds  therein  are,    "  if  any  person  shall  in  any 
n;  vilfalJy  obstruct  the  free  passage  of  any  such 
W*"'/'  i"  therefore   the  obstruction  complained  of 
■■oiindnnce,  interruption  and  impediment^  whioli 
—  tjKBjmau  terms  with  obstruction  ;  and  if  it  were 
t9  W  oeeatmed  as  insisted  on  by  the  app.,  that  some- 
^notiepot,  placed,  or  laid  on  the  highway  to 
■Mtee  ebibuction,   then    her  Majesty's   subjects 
"■U  oalf  St  thnea  have  the  finee  passage  of  such  high- 
Ti  <al  at  other  times  ba    compelled  to  use  the 
■liip-wsy  in  Water-lane  instead  of  the  footway, 
■dtknby  not  only  ■object  themselves  to  great  incon- 
«iaee,  int  coilai^er  their  lives  from  the  traffic  of 
•ti,ainagea,  and  other  vehicles  passing  along  and 
•  ■*  cairiage-way  abutting  to  such   footway  in 
'^•tae  aforesaid,   and  which  was  never  oontem- 
|M  vbea  they  wen  and  ar*  antitled  to  the  right  of 
)"«|  ea  sadi  footway. 

,  fe,  tke  aid  jnsticea,  being  of  opinion  that  the  evi- 
'■B  (InB  before  na  proved  to  our  satisfaction  that  on 
"^H— tisiud  in  the  information  the  footways  in 
^"■i  «cn  poblie  bi^iways,  and  had  been  so  used 
■*>kaad  panod  of  yean,  and  that  the  app.  suBeied 
'ijamiliti  the  rain-water  which  then  fell  npon  the 
**• »  Westgate-grove  and  upon  the  cottages  in 
^^*Ba,  to  drip  ftom  the  eaves  and  roofs  of  the 
""liMtt  aid  cottages  nspectively  into,  upon,  over 
"'"nstbasud  ibotways  respectively,  brought  the 
■•«Mi  Um  operation  of  the  5&  6  Will.  4,0.  SO, 
'^'^jrnsaeQ  not  only  that  the  free  passage  of  both 
"■H  l<gfc»ayB  was,  and  also  that  her  Majesty's 
''i'l'ilianig  on  foot  thereon  wen  obstruct^  im- 
^HlMsed,  mnoyed  and  hitermpted  in  the  free 
^■iajoymeot  of  such  highways  aa  aforesaid,  and 
*^<hektfnEtian  so  oeeaaoned  existed  not  only  on 
*%■■■<  a  the  said  information,  but  on  very 
^iflBeaesMmMi  prior  to  the  date  of  the  said  infor- 
*^fM>  sor  dfCermination  against  the  app.  in  the 
*^Mn  ftstod,  for  althoi^  the  app.  merely 
**>«|wi'lul,iie  right  to  drip  from  the  eaves  of 
***>l^  ia  Water-lane,  still  no  snch  right  was 
'ivflhi  drip  from  the  eaves  firom  her  stable  in 
,  hrt,  on  the  contrary,  it  waa  clearly 
1  bjr  tlw  1^  to  be  »  jmblie  high* 


way,  and  repaired  by  Uie  parish  op  to  tiie  wall  of  the 
app.'s  stable  in  Westgate-grove  aforesaid. 
The  questions  for  the  opinion  of  the  Court  wen : 

1.  Whether  the  said  justices  had  jurisdiction  to  hear 
and  determine  the  said  information. 

2.  Whether  the  footways  in  question  wen  highways 
within  the  meaning  of  the  statute  5  &  6  Will.  4,  c  50. 

3.  If  such  highways  wen  public  highways,  whether 
the  said  justices  wen  right  in  arriving  at  the  ooncln- 
sion  that  the  hindrance,  impediment  and  annoyanco 
complained  of  was  a  wilful  obstruction  within  the 
meaning  of  the  Highway  Act,  and  gave  power  to  con- 
vict the  app.  under  the  72nd  section  of  socb  Highway 
Act,  5  &  6  WiU.  4,  c.  50. 

If  the  Court  should  be  of  opinion  that  the  conviction 
was  legally  made,  then  it  is  to  be  affirmed ;  but  If 
otherwise,  then  it  is  to  be  quashed. 

BarrotB  in  support  of  tbk  conviction. — The  High- 
way Act,  5  &  6  WiU.  4,  c  50,  s.  72,  among  other 
things  enacts,  "that  every  person  who  shall  suffer  any 
filth,  dirt,  lime,  or  other  offensive  matter  or  thing  what- 
soever, to  run  or  flow  into  or  npon  any  highway  from 
anyhonse,  building,  erection,  lands,  orpremises  adjacent 
thereto,  or  shall  in  any  way  wilfully  obstruct  the  free 
passage  of  any  such  '  highway,'  shall  for  each  offence 
forfeit  and  pay  any  sum  not  exceeding  40«.,"  See. 
The  suffering  so  much  rain-water  to  flow  from  the 
eaves  of  a  building  as  to  impede  the  free  passage  of  a 
public  footway  is  an  offence  vrithin  the  words  "  or 
other  offensive  thmg  "  in  the  above  section. 

D<^f,  contra,  was  not  called  upon. 

WioHTMAN,  J. — On  the  face  of  the  proceedings  the 
app.  does  not  appear  to  have  done  anything  that 
brings  her  within  the  enactment. 

Ckompton,  J. — The  section  applies  to  cases  of 
persons  who  an  guilty  of  negligence  in  suffering  and 
permitting  filth.  See.,  to  run  on  to  the  highway ;  but 
then  the  provision  is  confined  to  things  of  that  sort, 
and  does  not  extend  to  suffering  rain-water  to  flow 
on  to  the  highway.  And  the  other  parts  of  the  section 
show  that  the  obatroction  must  be  wilfully  caosed. 
That  is  not  this  case.     ___    Com>>e(ibii  qtKukei. 

Satm-de^,  Feb.  SS. 

(Befora  Wiohthah  and  Cbohptov,  JJ.) 

Oaluakd  (app.)  V.  Lazton  (reap.) 

PoSot  coJutabU — Xrrestiii^  a  person — Pousiskmi  oJ 
varrant — Antuit — Racue. 

A  vammt  wot  issued  bg  a  justice  of  tke  ctnmtif  of  C, 
dtreeterf  to  Ike  eoiutaUe  of  tke  totonahip  ofN.,  and 
genenllji  to  all  her  Mi^estf'e  officers  of  tke  peace  m 
andfor  the  said  county,  conunanding  then,  or  soma 
oftiem,fortkwith  to  apprehmd  W.  G.,  and  coitMy 
kiti  before  two  justices  of  C.  to  answer  for  not 
obeying  a  bastardy  order  for  payment  of  money. 
The  tsommf  mu  deUvered  to  the  superintendent  of 
police,  and  had  subsequent^  been  in  the  possession 
qf  JD.,  one  of  the  police  constables.  Afieneards 
D.  and  A,  poUee  constables,  vhile  on  duty  m 
wnform,  arrested  W,  0.  under  the  vammt,  but 
they  had  it  notin  their  possession  at  the  time  of  the 
arrest,  it  being  at  tie  station-house.  W.  0.  uial 
rescued  by  several  persons,  who  assaulted  the  con- 
stables D.  and  S.  Whereupon  ia^mrmtionifor  the 
rescue  and  assault  were  bad  against  the  parties  by 
the  constables;  and  at  the  hearing  befbre  justices 
the  complaint  as  to  the  rescue  was  withdrawn,  and 
that  for  tke  assault  proceeded  with,  and  the  parties 
were  convicted: 

Held,  that  the  conviction  was  bad,  as  the  arrest  by 
the  constables  was  illegal,  they  not  having  the 
warrant  in  their  possession  at  the  time : 

Beld  also,  that  the  withdrawal  of  the  information  as 
io  the  rescue  was  no  bar  to  prooteding  with  th« 
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[Q.  B. 


Case  stated  for  the  opinioa  of  thia  coort  upon  a 
(nmmary  conviction  by  Justices. 

On  the  3rd  Jalj  last  two  inronnaliona  were  laid 
before  the  Rer.  Thomas  fitxMke,  a  magistrate  of  the 
county  of  Cheater,  against  Charles  Galliard,  of  Monica 
Coppenhall,  in  the  county  of  Chester. 

The  information  No.  1  was  as  foUovs  :— 

"County  of  Chester,  to  wit — The  informationand  com- 
plaint of  CharleaLaxton,  of  the  township  of  Nantwich,in 
thesaidconntyofChester,superintendentof  police,  taken 
and  made  npon  oath,  this  third  day  of  Jnly,  in  the  year 
.of  our  Lord  one  thousand  eight  hundred  and  sixty-one, 
before  me,  the  undersigned  Thomas  Brooke,  derk,  one 
of  her  Majesty's  justices  of  the  peace  in  and  for  the 
(aid  coonty,  at  the  township  of  Wistaston,  in  the 
■aid  county  of  Chester,  who  sailh  that  he  hath  just 
cause  to  beliera  and  suspect,  and  doth  beliere  and  sus- 
pect, that  Charles  Galliard,  John  Galliard,  Louisa  Gal- 
liard and  Margaret  wife  of  Charles  Galliard,  of  the 
township  of  Mouks  Coppenhall,  in  the  said  county,  on 
the  first  July  in  the  year  aforesaid,  at  the  township  of 
Monks  Coppenhall  aforesaid,  whilst  one  William  Gal- 
liard was  in  the  lawful  custody  of  one  Henry  Dyson,  a 
constable,  under  and  by  virtue  of  a  warrant  nnder  the 
hand  and  seal  of  T.  Brooke,  derk,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  sud  county,  for 
arrears  in  bastardy,  unlawfully,  forcibly  and  fdoniously 
did  rescue  the  said  W.  Galliardoutof  the  custody  of  the 
said  Henry  Dyson,  and  him  the  sud  W.  Galliard  did  put  at 
large  to  go  whiihersoerer  he  would,  against  the  form  of 
the  statute  in  such  case  made  and  prorided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dig- 
nity, and  thereupon  this  informant  prayeth  that  the 
aaid  Charles  Galliard,  John  Galliard,  Louisa  Galliard 
and  Margaret  Galliard  may  be  apprehended  for  then:  aaid 
offence  and  dealt  with  according  to  law. 

"Sworn,  &c"    (Signed)    " Ciiablks  Laxtos." 

Information  No.  2.  was  as  follows: — 

"  County  of  Chester  to  wit— Be  it  remembered 
that  on  the  3rd  of  July,  a.d.  1861,  at  Wutaston,  in 
the  said  county  of  Chester,  Charles  Laxton,  of  Naot- 
wicb,  in  the  said  county  of  Chester,  superintendent  of 
police,  personally  cometh  before  me,  Thomas  Brooke, 
derk,  the  undersigned,  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county  of  Cheater, 
and,  upon  bis  oath,  informeth  me,  that,  from  informa- 
tion receired,  Charles  Galliard,  John  Galliard,  Ixinisa 
Galliard,  and  Margaret,  the  wife  of  Charles  Ga)liard, 
of  the  township  of  Monks  Coppenhall,  in  the  aaid 
county  of  Chester,  within  the  space  o{  three  calendar 
months  last  past,  to  wit,  on  the  1st  of  Jnly  1861,  at 
the  township  of  Monks  Coppenhall,  in  the  said  county 
of  Chester,  unlawfully  did  assault  Henry  Dyson  and 
John  Sbannan,of  Monks  Coppenhall,  police  constables, 
contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  wherefore  tlie  sud  Charles  Laxton 
prayeth  the  consideration  of  me  the  said  justice,  in 
the  premises,  and  that  the  said  C.  Galliard,  J.  Gal- 
liard, L.  Galliard  and  M.  Galliard  may  be  apprehended 
and  brought  to  appear  before  me,  and  answer  the  pre- 
mises and  make  their  defence  thereto. 

"  Taken  and  sworn  before  me,  Thokas  Bbookk. 
"(Signed)  CiiAKLEs  Laxtox." 

Upon  both  of  which  informations  warrants  were 
issued  and  the  defts.  were  brought  up  before  the  under- 
signed magistrates  on  the  Sth  July  1861,  at  a  petty 
seaaiona  held  at  Nantwich,  when  the  complainant 
withdrew  the  information  No.  1,  bnt  proceeded  with 
the  information  No.  2,  when  it  was  prored  by  evi- 
dence that  a  warrant  for  arresting  W.  Galliard,  the 
deft.'a  brother,  was  issued  on  the  Sth  Sept  1860,  and 
waa  as  follows : — 

"  County  of  Chester,  to  wit — To  the  constable  of 
the  township  of  Nantwich,  in  the  county  of  Cheater, 
and  all  her  Miyesty's  officers  of  the  peace  in  and  for 
(b»  mM  Muot;r  wbon  (km  way  «9B««ni.    Wb«nM 


information  and  complaint  have  been  made  npon  oath 
before  me,  T.  Brooke,  derk,  one  of  her  Miyesty'i  jns- 
tices  of  the  peace  for  the  county  of  Chester,  the  8lh 
Sept  1860,  by  £liza  Lowe,  of  the  township  of  Nant- 
wich, in  the  connty  of  Chester,  single  woman,  that  by 
an  order  made  under  the  authority  of  the  statnta 
passed  in  the  Sth  year  of  the  reign  of  her  present 
Majeaty,  intituled  "  An  Act  for  the  farther  amend- 
ment of  the  laws  relating  to  the  poor  in  England,"  at 
the  petty  sessions  holden  in  and  for  the  division  of  the 
hundred  of  Nantwich,  in  the  county  of  Chester,  on 
the  7th  Aug.  1860,  by  her  Majesty's  justice*  of  the 
peace  in  and  for  the  said  county,  acting  in  and  for  the 
said  division  then  and  there  aaisembled,  William  Gal- 
liard, of  the  township  of  Monks  Coppenhall,  m  the 
county  of  Chester,  puddler,  was  a^udged  to  be  the 
putative  father  of  a  baataird  child,  then  lately  bom  of 
her  body,  and  that  in  and  by  the  aaid  order  it  wu 
ordered  that  the  said  William  Galliard  abould  pay  to 
her  the  aaid  Eliza  Lowe,  so  long  aa  ahe  ahould  live  and 
should  be  of  sound  mind,  and  should  not  be  in  any 
gaol  or  prison,  or  nnder  sentence  of  transportation,  or 
to  such  person  who  might  be  appointed  to  have  the 
custody  of  such  bastard  child,  under  the  proviaioos  of 
the  said  statute,  the  sum  of  If.  6d.  per  week,  until 
such  child  ahould  attain  the  age  of  thirteen  years,  or 
should  die,  or  she  the  said  mother  sbonld  many,  and 
the  anm  of  Si.  for  the  midwife,  and  the  sum  of  2/1.  4i. 
for  the  costs  incurred  in  the  obtaining  such  order,  and 
that  the  aaid  W.  Galliard  hath  bad  due  notice  of  the 
said  order,  and  that  the  aaid  bastard  child  is  pow 
living  under  the  age  of  thirteen  years,  and  that  ahe  the 
aaid  mother  hath  not  been.married  since  the  said  order 
was  made,  and  that  the  paymenta  directed  to  be  mads 
by  the  said  order  have  not  been  made  accorduig 
thereto  by  the  said  W.  Galliard,  and  that  there  is  now 
in  arreai  for  the  same  the  sum  of  19<.  6d.,  being  the 
amount  of  arrears  for  thuteen  weeks'  payments  snd 
5«.  for  the  midwife,  and  the  sum  of  H.  4$,  for  the 
costs  incurred  in  obtaining  such  order.  These  are 
therefore,  in  her  M^esty's  name,  to  command  yon  the 
said  conatable  or  other  officers  of  the  peace,  or  some  or 
one  of  yon,  forthwith  to  apprehend  the  said  W.  Galliard 
and  convey  him  before  two  of  her  Majeaty 'a  justices  of 
the  peace  in  and  for  the  said  county  of  Chester,  to 
answer  the  premises,  and  to  be  dealt  with  according  to 
law. — Given  under  my  hand  and  seal,  at  Nantwidi,  in 
the  county  of  Chester,  thia  Sth  day  of  Sept  1860. 
"(Signed)  " Thos.  BaooKit."    (l.  s.) 

Ibis  warrant  was  given  to  the  superintendent  of 
police,  and  by  him  given  to  the  police  at  Monks  Cop- 
penhall, and  it  had  been  in  the  poasession  of  polka 
oonstable  Dyson. 

On  the  night  of  tba  1st  Jnly  1861,  the  eon- 
stables  Dyson  and  Sbarman  being  on  duty  in  their 
uniforms  as  constables  iu  Monks  Coppenhall,  arrested 
deft. 'a  brother  W.  Galliard  under  the  warrant  dated 
the  Sth  Sept  1860,  but  they  bad  not  the  warrant  m 
their  poaseaaion  at  the  time,  it  being  then  at  the 
atation-honse  in  Monka  Coppenhall,  in  the  possewon 
of  their  superior  officer  Inspector  Wilson. 

After  complainant'a  witneases  bad  been  ezamiaed, 
the  attorneys  for  the  daft  took  the  following  objeo- 
tionss — 

1.  That  the  arrest  was  illegal,  the  warrant  of  the 
Sth  Sept  1860,  not  being  in  possession  of  the  pdioe 
constables  when  the  arrest  took  place. 

2.  That  the  complainant  having  withdrawn  the 
diarge  of  rescue,  he  could  not  proceed  with  that  for 
the  aaaault,  aa  the  leaser  offence  merged  in  the  greater 
one,  and  that  the  withdrawal  amounted  to  aa  acquittal 
on  the  prindple  of  aalrtfoit  acquit,  and  that  lie  could 
not  be  re-tried  for  the  aame  offence. 

We  were  satisfied  that  the  assault  had  been  com* 
mitted  and  that  th*  objections  were  not  tenabla, 
and  w«  ««nvic(«<i  (bt  inH.  in  61,  intlodiog  cmm, 
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■1  m  difaiilt  to  ba  oonunitted  to  Ohester  for  two 
mtb.  ' 

ntd(ft.'<»K«tora  applied  for  aeaaa  on  the  two 
liittof  U*,  under  the  30  &  31  Vict,  c  43,  and  we 
iftA  to  put  the  seme,  and  sabmit  for  the  opinion 
iTtbCaiitorQ.  B.: 

rat,>lKtlierthe  warrant  of  the  8th  Sept.  I860, 
kra{  ta  ianed  in  the  form  abore  net  forth,  and 
U^ialk  luodi  of  the  police,  an  inferior  officer 
(flkoe  force,  not  having  the  warrant  in  his 
hpl  jmaasL  at  the  time  of  the  arrest,  was  legally 
jitiUiiitniting  W.  Oalliard. 

SaA(  whether  the  information  Ko.  I,  being 
liMin  SBOonted  to  nich  an  acquittal  and  trial, 
M  lb  Ut  amid  not  be  tried  on  the  information 
lit 

IMttKntvieb  the  Uth  Ang.  1861. 
TlIOMAD  BaoOKR. 
WiLBBAHAH  ToLLEMACHK. 

Alii— GiiloMror  tbeapp. — Tlieconriction  is  bad, 

■diaiqtwia  ill^a],  the  poUoe  constables  not  having 

Iki  mat  of  Sept  8,  1860,  in  their  possession  at  the 

li»eflbe  Brest.    In  Lambard's  Irenarcha,  97,  edit. 

llHitiinid;  "  There  is  another  thing  abio  whereof 

1  Uii{te  neet  to  admonish  our  jnstice  of  the  peace 

•ibphee.   Maojr  of  them  do  use  to  give  out  their 

pafi  t»  attach  persona  suspected  of  felony,  to  the 

■ib  km  them  brought  before  them,  which  thing  is 

«**«  aewly  darised  by  them,   nor    done    without 

alWiftr  tbey  have  such  a  precedent  in  the  old  book 

i^ja^M  ol  the  peace  (fol.  41).    And  there  is  no 

"I*  H  that,  if  a  felony  be  done,  eyery  man  may 

■»t  rteaaoerer  he  anspecteth  of  it    .    .    .    Bnt 

hJtlBt,  the  whole  court  (14  Hen.  8  pL  18)  con- 

"«4  latli  precepts,  because,   if  the  bailiff  which 

■"^  tie  »annnt  hare  suspicion  of  the  party,  be 

"jrfiimstlf  withoul  the  warnint  arrest  him;  and  if 

him  not,  tuen  is  the  warrant  of  the  jnstice  of  the 

f  se  »aitant  to  arrest  him  unless  he  be  indicted 

J*t.'  S»  in  Dalton  on  the  Oflice  of  Sheriff,   110: 

imn  end  known  officer,  if  he  will  not  show  his 

"""I  to  the  patj,  as  he  needs  not,  yet  upon  the 

■ai  til  officer  ougUt  to  declare  the  contents  of  the 

"rat"    la  £o6>u  t.  Bender,  3  Dowl.  543,  the 

'*f-i  io(e  is,  "  Semble,  that,  in  order  to  constitute 

»  ant,  the  warrant  must  be  produced."    And  in 

2»».aote«,  4  DowU  125,  the  court  refused  to 

™i{i  the  deft,   out  of  custody,  he  haviDg  been 

■"•**?  a  person  not  haring  the  warrant  in  his 

^■■"i  on  the  ground  that  the  application  was 

■*l«>Iate:    In  y&s.  T.  H'A.rffc*,  7  &  &  P.  245, 

*  *"  ^  that,  "  if  oommissionen  of  bankruptcy 
■K  t  tanaBt  to  apprehend  a  bankrupt,  and  direct 

*  "f"*!  '  To  J.  A.  and  W.  S.,  our  messengers 
"**»J"irtants,  &c,'  this  warrant  does  not  justify 

.W"^'"iuu  of  the  bankrupt  by  any  one  who  is 
■•<*•  jmenoe,  aotnal  or  oonstroctire,  of  J.  A.  or 
••.•j"*  therefore  B.,  who  was  the  assisUnt  of  W. 
^■■hiiaess  of  a  aheriff's  officer,  is  not  justified  in 
^ilag  the  bankrupt  in  the  absence  of  W.  S. 
■I  I.  A,  alttoogh  B.  has  the  warrant  in  his  posses- 
*i  ■Ikwas  haU  also  that  if  B.,  in  attempting  to 
*"•  kaabupt  be  struck  down  by  the  bankrupt 
^  *  '■•^  and  in  s  struggle  which  ensued  bare  a 


m 
case 


^  **•  "se  bittm  off  by  the  bankrupt,  this,  ii 
T**  had  easuad  to  B.,  would  hare  been  a  caa 
•**Hh»er  ooljr."    The  Comiets  of  JMlaadi 
HMifcp.  52.  wts  also  cited. 
■W^uiud  in  support  of  the  oonriction. 
J.  Cur.  adv.  rui. 

lJ*«— WlOBTMAjr,  J.— This  case  was  argued  be- 
5!l^hiii  Crompton  and  myself  at  the  sittings 
^    Th*  fiiat  qnestion  proposed  to  us  is  of 
I  iapattance,  inasmuch  as  it  may  arise  in 
SB  iUsgal  arrest  may  be  carried  to  the 
«r  kiUinc  an  officer,    it  appears 


that  a  warrant  had  been  issued  by  a  magistrate  of  the 
connty  of  Chester,  directed  to  the  constable  of  the 
township  of  Nantwicb,  and  all  her  Majesty's  officers  of 
the  peace  in  and  for  the  said  connty,  oammandinff 
them,  or  some  or  one  of  them,  forthwith  to  apprehend 
William  Galliard,  and  convey  him  before  two  justices 
of  the  county  of  Chester,  to  answer  for  the  not  obeying 
a  baatardy  (mler  for  payment  of  money.  This  warrant 
is  stated  to  have  been  given  to  the  superintendent  of 
police,  and  by  him  to  have  been  given  to  the  police  at 
Monks  CoppeubaU,  in  the  county  of  Chester,  of  whicli 
phroe  William  Galliard  is  stated  in  the  warrant  to  be ; 
and  it  had  subsequently  been  in  the  possession  of 
Dyson,  one  of  the  police  constables  who  arre^sted 
William  Galliard,  but  he  had  it  not  with  him  at  the  lime 
when  he  made  the  arrest,  it  being  then  at  the  station- 
house  at  Monks  Coppenball,  and  in  the  actual  possession 
of  the  superintendent  of  police  there.  Upon  the  1  st  July 
last  Dyson,  who  was  tbe  public  constable,  arrested  William 
Galliard  imder  the  warrant,  but  did  not  prodiKS  it, 
nor  was  he  asked  to  produce  it,  and  iho  question  is, 
whether,  to  make  the  arrest  legal,  there  must  at  tbe 
time  have  been  a  warnint  which  was  ready  to  be  pro- 
duced if  necessary,  tliougb  the  warrant  is  not  addressed 
to  any  officer  by  name,  bnt  to  the  constable  of  Nant- 
wicb and  all  the  officers  of  tbe  peace  in  and  for  the 
conn^  generally?  This  general  form  of  direction 
seems  to  be  warranted  by  the  5  Goo.  4,  c.  18,  s.  6, 
and  Dyson  and  the  other  policeman  imder  liim  come 
within  the  description  of  the  persons  to  whom  the 
warrant  is  addressed.  It  is  not  stated  what  words 
were  used  by  tbe  officers  at  the  time  they  made  the 
arrest,  but  as  they  do  not  seem  to  have  been  impressed 
with  any  conviction  that  they  were  to  inform  Willuim 
Galliard  of  the  nature  of  tbe  charge,  it  may  be  pre- 
sumed tbey  did  tell  him  they  only  arrested  him  under 
the  warrant,  and  not  what  the  charge  was.  As  they 
were  obviously  police  constables,  wc  tliiiik  they  were 
not  bound,  in  the  first  instance,  to  produce  the  warrant 
at  the  time  thoy  made  the  arrest;  but  as  this  was  not 
a  charge  of  felony,  but  rather  in  the  nature  of  a  civil 
proceeding,  the  warrant  ought  to  have  been  produced 
if  required,  and  the  arrest  without  such  production 
would  not  be  legal.  The  production  of  the  warrant  was 
not  however  required  before  or  at  the  time  when  the  arrest 
was  made,  notwithstanding  the  resistance  of  the  app. 
and  but  brother,  nor  indeed  at  any  time,  and  as  the 
warrant  waa  in  existence  at  the  station,  where,  no 
doubt,  it  could  readily  have  been  procured,  it  may  be 
said  there  waa  no  reason  for  its  beiog  in  tbe  hands  or 
the  pocket  of  one  of  the  officers,  and  there  was  no  du- 
advantage  to  tbe  person  arrested  by  reason  of  its  beiog 
there.  That,  no  doubt,  may  be  so  under  the  circum- 
stances which  ore  referred  to  in  the  caae ;  but  suppose 
it  had  happened  that,  after  the  arrest  had  been  eSected, 
in  spite  of  the  resistance  made,  and  before  the  app.'8 
brotber  bad  been  taken  to  the  station  where  the  war- 
rant was,  tbe  app.  bad  requested  tbe  officer  to  produce 
it,  which,  not  having  it,  he  could  not  do,  bow  would 
the  case  have  stood  then  ?  We  have  already  expressed 
our  opinion  that,  if  requested,  the  officer  was  bound  to 
produce  the  warrant,  and  if  he  did  keep  it  in  his  cus- 
tody after  such  request,  the  non-compliuuco  would  not 
be  legal,  and  it  could  hardly  be  contended  that  tbe 
arrest  itself  would  be  legal,  and  that  the  detention 
under  tbe  cuxnmstances  adverted  to  would  be  legnL 
On  this  view  of  the  case  it  appears  to  os  that  the  officers 
were  bound  to  hare  tbe  warrant  ready  to  be  produced  if 
required ;  if  they  had  it  not,  the  arrest  would  not  be  legal. 
If  an  action  hud  been  brunght  against  the  officers  fur 
making  the  arrest,  and  tliey  had  pleaded  a  plea  of 
justification  under  the  warrant,  they  must,  according 
to  tbe  precedents,  have  pleaded  it  was  delivered  to 
them  to  be  executed ;  and  though  it  is  not  stated  in 
tbe  precedents  they  should  have  actual  possession  at 
the  time  of  the  arrest,  it  is  to  be  presmned,  Irom  th* 
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allegation  of  delirery  to  th«in,  that  thej  oontinned  to 
bold  it  MacKallef't  ca«,  9  Coke,  69a,  is  diatinguiah- 
able  on  tlie  ground  suggested  by  East  in  kia  treatise  on 
Pleaa  of  the  Crown,  vol  i.  p.  318.  See  also  in  lat 
Hnle'a  Pleaa  of  the  Crown,  458.  We  are  unable  to 
find  any  cose  in  which  the  precise  point  raised  for  oar 
discussion  has  been  decided.  We  are  therefore  of 
opinion  that  the  officers  making  the  arrest  ought  to 
hare  had  the  warrant  with  them,  ready  to  b«  prodaord 
in  case  it  should  be  required,  and  not  having  it  they 
were  not  justified  in  making  the  arrest.  As  to  the 
second  point,  we  are  clearly  of  opinion  that  the  with- 
drawal of  the  information  aa  to  the  rescue  afiorded  no 
valid  ground  of  objection  to  the  proceeding  under  the 
infurmatiou  for  the  assaolL  Therefore  the  conTiction 
will  be  quashed.  Conviction  juatht<L{fl) 


COTJBT   OF  COMUOir  BBNOH. 

Beported  by  Dasul  Thoku  Uvua  and  W.  Main,  Eiqn., 
Barrliters-at-Law. 

Nov.  Hand  Jan.  II. 

ItEGISTRATIOM  AI'PEALS. 

Cook  (app.)  v.  Hitmbbb  (reap.) 
Wiusoir  (app.)  ».  Roberts  (reap.) 

Election  law — Borough  vote — Qualijcation — Oeeu- 
potion  of  part  of  hotue — Distinction  bttween  occu- 
pation as  tenant  and  oee^>alion  at  lodger — 2  tVilL  4, 
e.  45,1.37. 

Tke  app.  Maimed  to  tole  in  respect  of  the  oeagxition 
of  part  of  a  house,  that  is  to  say,  certain  rooms  on 
the  ground-floor  having  doors  into  the  house-pos- 
tage, or  halt,  the  same  being  shut  ojjrom  the  street 
bg  an  outer  door,  ttpl  closed  day  and  night,  alto 
certain  roonu  on  the  upper  floor,  approached  by  a 
staircase  tised  exclusively  by  him.  There  is  no  com^ 
nmnication  beliceen  the  rooms  so  occufied  by  the 
app.,  find  tJte  rootiu  on  the  other  side  of  the  passage. 
The  rest  of  the  house  is  occupied  by  the  app.'s  land- 
lord, vho  is  owner  in  fee  of  the  house,  and  resides 
on  the  premises.  The  app.  has  a  lock  and  key  to 
each  of  hit  roomi,  and  both  he  and  Us  landlord  have 

St  of  the  street  door,  and  they  are  jointly  rated 
that  the  qualification  failed,  because  the  tubject 
if  occupation  uias  not  a  house,  but  only  part  of  a 
house,  witlunit  actual  severance  from  the  rest  of  the 
house. 

Qmdifleation  under  the  Htform  Act  is  eon^pounded  of 
four  heads,  "  tenement,"  "  value"  "  occupation ~ 
and  "  tttate."  ' 

Part  of  a  houn  uted  for  retidenee,  and  not  for  com- 
merce, vat  notiute»€led  by  the  Legitlature  to  gua- 
lify  under  the  teord  "  houte,"  nor  under  any  of  the 
vords  in  the  statute  wAioA  follow  relating  to  quali- 
flcation. 

The  cases  upon  the  subject  of  gualijlcation  at  lodger 
or  tenant  reviewed. 

CASK. 

Borough  of  Bridgwater,  to  wit — In  this  case  James 
Cook,  the  younger,  of  Chondos-sbreet,  in  the  borough 
of  Bridgwater,  is  the  appelUnt,  and  John  Homber,  of 
High-street,  is  the  respondent 

At  a  court  held  before  the  revinng  barrister,  duly 
appomted  to  revise  the  list  of  voters  for  members  of 


Parliament  to  serve  for  the  aaid  borough,  the  respon> 
dent  daly  objected  to  the  name  of  the  appellant  being 
retained  on  such  list. 

The  name  of  the  appellant  appeared  od  mch  lilt 
thus; — 


(a)  Id  UaU  r.  Hoehi,  8  T.  R 187,  Lord  Kaajron.  CJ.,  said : 
"If  It  be  estubUihed  ai  law  by  Uie  cues  cited,  Uiat  II  ia  not 
necessary  to  show  the  warrant  to  the  p<rty  arretted,  wbo 
demands  to  see  It,  I  will  not  shake  those  autliorltlts ;  bat  I 
cannot  forbear  obaervlai;  that  if  II  be  so  eaUbUahed.  it  is  a 
roiMtdaniceraasdoctrtDe;  because  It  may  atTect  the  party 
criminally  la  case  of  any  rwlstancc,  and  tr  bomicldo  ensue, 
the  legality  of  tlia  warmnt  enters  materially  into  tbe  merlu 
of  tlie  quaMion.  I  do  not  think  that  a  person  Is  to  take  it 
for  granted  tliat  auotuer,  who  wjrs  be  baa  a  warrant  against 
htm  without  producluf  it,  spealis  the  truth.  It  b  very 
important  that  In  all  cases  where  an  arrest  li  made  by 
virtue  of  a  warraot,  the  warrant  (tt  demanded,  at  least) 
should  be  prodgsed." 


Christian  and 
Surname  at 
fan  length. 


Cook,  Jamaa, 
the  younger. 


Plaeeof 

Abode.; 


Nature  of 
QuaUlcation 


Bridgwater. 


Bouaee  in 
Succession. 


Street,  laae,  or 
other  place  la 
tbe  parish,  te. 


Hamp  and 
Chaudas.strset 


Tbe  following  facta  were  proved  befora  me : — 

During  the  first  portion  of  tbe  twelvemonth  next 
provieus  to  the  last  day  of  July  1861,  the  app.  oc* 
cupied  as  tenant  a  house  at  Hamp  in  the  aaid  borough, 
of  sufficient  vdue,  and  during  the  remainder  of  tiie 
twelvemonth  be  resided  in  a  honse  in  Cbandoa-street, 
in  the  said  borough,  one  side  of  which  last-mentioned 
bouse  he  rented  at  a  tent  exceeding  10/.  a-year.  Tbe 
rooms  on  the  ground-floor  of  this  honse  which  wen 
rented  by  the  app.  have  doora  into  the  house-passage 
(or  hall),  which  is  shut  o6f  from  tbe  street  by  an  outer 
door,  kept  closed  during  uight  and  day.  The  rooms 
on  the  upper  floor,  reutod  by  him,  are  approached  by 
a  ataiicase,  used  exclusively  by  him ;  and  thera 
ia  no  communication  between  such  rooms  and 
the  rooms  on  the  other  aide  of  the  passage. 
The  rest  of  the  house  ia  occupied  by  the  app. 'a 
landlord,  wbo  ia  the  owner  in  fee  of  the  whole 
house,  and  wbo  remdes  on  tbe  premises,  together  with 
bis  family.  The  app.  has  a  lock  and  key  to  each  of 
his  rooms,  and  both  he  and  bis  landlord  have  keys  of 
the  street-door,  and  they  are  rated  jointly.  There 
was  no  demise  in  writing  to  tbe  app.,  the  letting 
being  verbal. 

I  expunged  tbe  name  of  tbe  a|^p.  from  the  list,  and 
held  tiiat  the  facts  proved  did  not  show  that  he  occupied 
as  tenant,  so  as  to  give  him  a  right  of  voting  imder  3 
WiU.  4,  c.  45,  a.  37. 

If  the  court  thinks  otherwise,  then  the  name  of 
the  app.  is  to  be  rc-inserted  in  tbe  list  of  voters. 

(Signed)  J.  S.,  Beviidng  Barrister. 

Kinglate,  Serjt,  for  the  app. — The  cases  which 
bear  upon  this  matter  show  that  the  deciaion  of  th» 
revising  barrister  was  wrong.  It  may  be  admitted  that 
where  rooms  iormiug  port  of  a  house  are  let,  and  tho 
landlord  occupies  part  of  the  house  and  has  control  of 
tbe  whole,  the  ooonpation  by  tbe  peiaon  to  whom  inch 
vooma  are  let  ia  an  occupation  as  lodger,  and  not  aa 
tenant  within  tbe  meaning  of  tbe  Beform  Act  But,  if 
the  rooms  are  distinct  and  separate — that  is  to  aay, 
there  being  a  severance  of  them  from  the  rest  of  the 
bouse— 4bcn  the  occupation  is  as  tenant  within  the  Act, 
and  the  renter  of  them  entitled  to  tbe  franchise.  In 
the  oases  which  will  be  cited  on  tbe  other  side  it  will 
be  seen  tbe  landlord  retained  the  control :  hero  be  did 
not,  for  the  app.  baa  a  lock  and  key  to  each  of  his 
loems,  and  has  a  key  ai  well  aa  the  landterd  to  tlie 
outer  door :  (^&coret  v,  Uuggett,  7  M.  &  G.  95.)  This 
case  establishea  that  a  bouse  may  be  divided  into 
diflerent  floors,  and  an  occupier  having  a  key  of  tl>e 
outer  door  is  a  tenant  within  the  meaning  of  tbe  Act, 
if  the  landlord  does  not  reside :  (fitlt  v.  Snedhy,  7 
M.  &G.  85;  Wanteyy.  I'trlamt  (BiWtctae),  7  M. 
&  G.  151 ;  Tomt  r.  Luckett,  5  C.  B.  33 ;  Downing  yr. 
Luckett,  5  G.  a  40;  ifonkr. Dyhet,iV.  &  W.  S<>7.> 
The  claimant's  rooms  were  aa  distinct  from  thoae  occu- 
pied by  the  landlord  aa  if  they  formed  part  of  a  aepa.— 
rateibouse. 

Kingdon  for  tbe  rasp. — If  the  cases  of  PitU  y. 
Smedley  and  Tata  v.  Luckett  are  to  be  supported,  Uii^ 
appeal  must  be  dismissed,  for  it  ia  impoaaible  to  dia — 
tinguish  this  case  from  them.  There  was  no  more  8eTe~ 
ranee  of  tho  rooms  in  the  case  before  the  conrt  thaix 
in  the  cases  la«t  relened  to.    The  principle  appiioabte 
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ami  CMiii  laid  doirn  by  Wilda,  C J.,who,  in  Tomt  t, 
Ltiai, ajt,  "A nun  may  bare  a  right  to  the  exolv 
«n  postaioo  of  tputmenli  in  a  hooM,  and  yet 
akitatf  im  nch  a  degree  of  dominion  over  the 
iMi  ■  to  damd*  nch  poeaeeaian  of  the  character  of 
t  uuitj  under  the  Befonn  Act."  The  fast  ol  the 
miaa  of  tbe  Undlotd  npm  the  pramiaea  is  the 
WW  Jjtfnrtin  which  the  jodgea  hare  drawn. 
Bea  Ibi  bndlord  did  naide  on  the  pramiaea,  and  the 
i{f  tefon  ii  not  entitled  to  Tota:  (^Fltulger  v. 
£«KC>.  temp.  Hardvicka,  307,  dted  in   (ToaMv 

iJVtiUL) 

I^Ue  ianply, 

ni  Cosn  took  the  argniaant  in  another  eaae, 
Ihtt.  Mrti,  and  intinuOed  that  th^  maid  give 
>tBatia  both  oiaea  at  the  uma  tine. 

Cur.  tuh.  mdL 

tlU,  C  J.— lb*  app^  daimad  to  he  qnalified  by 

«■«  tf  oeoopyiac  part  of  a  heiiae  as  atated  in  the 

«Bitkilii,oiieniQm  oo  tba  grooad-floor  and  two 

wakbmMOoeiidaof  the  hotue,  the  landlord  also 

mttlH  <**  '■*■*  opoo  th*  gronnd-flgor,  and  one 

■■«  tkietlMtiide,  with  a  itaimaiie  between  them, 

t«  lilkaaeatv  door  te  the  booae,  which  was  oom- 

Mkbcii,ef  whiah  door  eachhad  akey.    The  app. 

nU  (a  the  ceeai  of  >8bor8<  t.  Buggalt  (ubi  a^pra), 

■il  ]W  T.  ImhtU  («i>  npra),  in  anpport  of  his 

«aMliB>.     The  r«p.   ooatended  that,  npon  these 

tai,tkeapp.»a«iiot  qiulifiad,  and  he  relied  on  Piltt 

x.  ImAi  (ait   ttprm),  and    H^aas^  t.   Ptriaiu, 

Wr<  tut  (JMitfrm),  ia  support  of  his  contention. 

b  tlw  iw  ease*  tb«  aultJaot  of  oocopation  waa,  in 

ahtaa^  tba  ssom,  namely,  part  of  a  boose  let  for 

MpVi  te  tte  oasBMlioa  itself  was  made  the  aub- 

jut  i  dasiptiaa.    In  two  of  them  the  lodger  was 

W  to  ht  qoaiifiad  baeanae  bis  occapation  was  as 

>■■( ;  il  (be  other  two  the  lodger  wss  held  not  to 

WfBitd  hespM  the  ocnapatinn  was  as  lodger.  In  the 

rnart  oitt  we  sn  cf  o^nion  that  the  reep.  la  entitled 

kaatdgSBdwe  netoar  judgment,  not  upon  thekindof 

•afitioo  deiciihed  in  the  statement  of  the  case,  bnt 

<(<•  lit  nbjectof  oocopation.    We  consider  that  the 

liiSeatioa  fails  beosnae  the  aobject  of  ooenpation  wm 

■■t  >  boat,  but  only  a  part  of  a  boose,  witbont  any 

*^  itineiius  from  the  rest  of  the  boose.    In  sop- 

|at«ftkitjodgiasDtw«  piopoae  to  refer  to  the  statute 

^  At  Hostnatioa  of  wmoh  the  case  depends,  and 

ttegtoeaniidtr  the  ioor  oaaaa  dted  and  the  point  for 

'■we  ia  escii,  and  then  the  dietiuction  between 

•Ofriiti  at  taeant  and  ecoapatiw  aa  lodger,  which 

^Matappear  to  aa  to  be  well  founded.    We  will 

'i  give  oar  leaaeiw  for  tbioldng  that  part  of  a 

far  reaklenoe  was  not  intended  by  the 

the  word  "  houee,"  or 

I  which  follow  relating  to  qnali- 

Aeoerding  to  onr  eoaatruction  of  the  statute, 

9'^taiat  is  eomponnded  of  four  heads :  "  tene- 

mt,'  "whie,"  "  ocoapstioii,"  and  "eaUta."    Tbm 

nakt  {gr  tanameat  a  hoois,  warehooae,  oonnting- 

ia^  ^Of,  at  othar  biulding  anidogous  thereto ;  there 

■■tW iK  valaa  annoally  KM. ;  Uiera  must  be  ooca- 

("■■•.ttit  is  aetoal  eisrcise  of  the  rights  of  the 

^atf  tbe  heoae  and  poaitstion  during  tibe  requiiite 

^  ad  tktn  most  be  an  estate  in  the  tenant  either  in 

**  ■  bats.    If  these  four  distioct  requirements  an 

tatiltd  ii  the  elaimant  be  ia  qoalified,  but  if  ather- 

^J*ii  ast    Now,  thoogb  they  most  exist  ia  com- 

^<>«  it  eider  to  qualify,  still,  in  inquiring  into  the 

^i^iacf  tbea  ia  combijution,  eaoh  element  must 

1^  Tiltlj   aaoartained.      Fint,  is    the   claimant 

^^;*  saasDdly,  is  be  "  oooupier ;"  and  tbir%,  is 

taaffioioit  in  "t^ds  ;"   sad  fourthly,  in 


— •  BEB  isr  nauwooe  ws 
UpUtare  to  yulify  andsr 
to'sB^eftba  woiils  which 
'■*■■■   Aeoerdioc  to  onr  eoi 


'*"  b  the  eaeea  shore  cited,  the  question  is  made 
^^«psn  the  aature  of  the  occopation.  In  PitUy. 
^i^  Fitts  was  the  occupier  and  tenant  of  the 
^(■d  tUid  fleon,  and  had  no  key  to  the  enter 
plao.  CAa.— Vol.  U.] 


door.  The  nrisiag  barrister's  qoeetioa  for  the  opiaiMl 
of  the  ooort  wh  whetiier  Pitts  had  soob  an  ezohui** 
ooenpation  of  lb*  floer  as  to  qoalify.  Tindal,  C.  J. 
says :  "  The  qoestion  is,  whether  the  fltiwant  oooapiad 
as  owner  or  teoant"  It  do««  not  tun  so  n»«h  npaa 
the  deeoription  of  the  pnmises  sa  on  the  natni*  of  tho 
oecapatioQ ;  ai^  beeanse  ha  had  not  tha  key  of  tba 
onter  door,  the  lsndU>rd  residing  on  the  pnmitef,  ha 
doss  not  oecapy  as  tenant  In  fTaafty  r.  fsrtiaa. 
HUti  eaae  (M  mfira).  Hill  wss  oecnpiir  sa  tensnt  of 
the  second  floor;  The  landlord  reaidsd  on  the  prsaaie^ 
and  they  each  had  a  kn  of  the  onter  door.  Tba 
rariaiag  barristar  refemd  Uts  question  on  the  s«ffia(«n«j 
of  the  qnsllfication.  The  judgment  waa,  that  tU 
claimant  was  a  lodger,  beoaoae  the  landlord  lenainad  ia 
poeeessioBofthe  rest  of  the  boose.  InfoerssT.  BuggdU 
Scores  waa  tenant,  iiod  eecnpied  two  noma  «n  tlia 
second  floor;  the  whole  koase  waa  kl  in  aepaiata 
lodgings,  and  each  lodger  bad  a  key.  The  laadlocd 
did  not  reside.  The  reiriaiag  barrister  raCMiad  tU 
qosstion  whether  the  oecapation  of  sash  two  rooow 
was  soffitttBt  to  qoalify.  The  clum  in  the  list  bad 
been  for  "  apartments.''  The  court  held,  that  tba  fiM- 
tion  turned  on  the  snffioiea^  of  the  description,  and 
decided  fiir  the  qoalificatian,  becanae  the  olaimant  had 
a  key  of  the  ooter  door.  The  ooort  merely  oOoadered 
the  banister  confined  the  qoestion  to  the  ooenpation, 
and  exeludsd  all  qoestien  of  tenancy.  In  ou  Tiaw, 
that  deasian  does  not  eonfliot  with  the  pnseot  jndc 
ment.  In  Toau  r.  iMcbtU,  Ttmu  waa  tenant  «r 
occopier  of  the  first  floer  of  the  hoase,  the  landlord 
oconpied  the  shop  and  parleor,  but  did  not  sleep  there, 
and  the  hoose  was  let  oot  in  lodgings,  and  each 
lodger  bad  a  key  to  ^e  onter  door;  the  rarisiug  bar- 
rister rsfened  the  qoestien  wbethor  the  occupation  aa 
tenant  was  snfllcient  to  qaslify,  as  the  landlord  did 
net  sleep  on  the  premisee,  and  bad  no  right  to  doia  . 
the  onter  door.  The  judgment  is,  that  the  oonipation 
was  sufficient,  the  exdosive  control  of  the  onter  door  not 
being  suflldent,  and  the  oeeiq>ation  of  part  by  the  land- 
lord not  baring  the  efiect  to  disquslify,  which  his 
sleeping  on  the  preoiiiss  might  bare  had.  Thiae  of 
the  jndgae  add  that  part  of  a  house  is  a  snffident 
tenement,  bong  eomprissd  under  the  words  of  the 
statute  "  other  baiUiug."  As  to  that,  by  lefatiug 
to  the  question  of  the  rarising  bsrrister,  it  ssems  the 
point  wss  notbtlore  tbeoenrt,  audit  shonldbe  astad 
that  Williams,  J.  doobted  the  correctness  of  his 
bnthren  on  both  points,  bnt  did  not  formally  dta- 
ssnt  from  tbs  judgment.  In  theee  four  eases  it 
seems  to  us,  if  the  reridng  barrister  bsd  referred  to 
the  ooort  the  tme  qoestion  arising  on  tba  statement 
of  facta,  it  would  have  toraed  entirdy  on  the  saffi- 
dency  of  the  tenement,  the  tenancy,  oooapation  and 
rdne  bang  dear.  It  aeeme  to  us  a  lodger  is  a 
tooant  if  the  preoises  are  let  to  him,  and  it  waa  so 
dedded  in  iVsmtaa  r.  Aadertm,  2  Boa.  &  P.  (N.  &) 
886.  There,  in  Teploria,  the  aroviy  was  for  rent  of 
ready  fumiahed  lodgings,  let  at  13a.  per  week  to  tba 
pit,  and  bdd  by  bim  of  the  ddt  as  tenant  thenat 
The  letting  wai  prored  to  be  msde,  and  therenpoo 
there  was  jndgment  on  the  arowry  for  the  deft.  If 
the  occupier  of  the  premises  is  the  teosnt,  sad  if  ha 
occupies  them  as  teiant,  and  if  the  occupier  ia  tenant 
of  a  suffident  tenement,  as  far  as  conoems  the  soffidsnoy 
of  the  ooenpation  it  seems  to  oa  immaterial  to  inqoica 
whether  he  baa  the  key  of  the  onter  door  or  not, 
because  oases  may  be  pnt  where  he  would  as  tsoant  or 
occopier  bsqnalined  althoogh  the  key  should  be  with- 
bdd;  for  thoagh  it  is  one  honie  in  a  aense,  bdng  onder 
one  roof,  and  difided  by  the  atructme  into  aerersl  flats 
constituting  leTeial  heoeta,  ia  another  sense  it  bss  one 
onter  door  to  the  street,  of  which  the  porter  has  the 
key  and  the  sole  ooiitrol  for  the  security  of  the  tenantSL  , 
Each  flat  is  a  suffident  tenement,  end  the  qualificatian 
is  gained,  (hangh  tb*  tenant  hare  BO  ktyto  the  ontar 


Digitized  by 


Googl( 


18 


MAGISTRATES'  CASES. 


C.  B.] 


OOOK   V,   HOMBBB.      W1LSO8    V.   BOBEBTI. 


[C.    B. 


door ;  and  it  is  the  same  though  tho  porter  laaidea  in 
one  of  the  flats  and  is  owner  of  all  the  rooms  under 
tiie  roof.  Again,  if  the  occopier  if  teiumt,  it  seems  to 
us  imnuterial  to  inquire  whether  he  has  an  nnoon- 
trolled  aooess  to  the  house.  If,  for  instance,  a  house 
is  let  to  A.,  without  any  access,  except  over  Uie  yard  of 
B>,  and  B.  neither  gives  nor  refuses  leave,  A.  passing 
orer  the  yard  by  the  sa&erance  of  B.,  the  mere  liability 
to  intermptioa  to  the  access  would  not  prevent  him 
being  ijoalified.  And  again,  it  seems  immaterial  to 
inquire  whether  the  tenant  of  a  house  has  exdnsiTe 
possesaon,  that  is,  if  exdomveposaesaion  means  exemp- 
tioafiomservitade,orrigbtsof  entry  reserved  to  the  land- 
lord: such  ssrvitades  and  rights  of  entry  affect  the  value 
of  the  tenement,  and  not  the  sufficiency  in  Idud.  There- 
fore, we  think  the  true  qoestion  in  the  cases  cited, 
■od  in  the  present  case,  turns  on  the  nature  of  the 
tenement  occupied.  Is  it  snch  a  property  as  the 
Le^slatnre  intended  to  make  a  qualification  ?  Now, 
the  statute  requires  some  permanent  oceupaUon  and 
aome  independent  inteitat  in  the  property  in  the 
claimant,  to  prevent  the  illegal  creation  of  a  vote,  as 
the  ownership  of  the  tenement  indicates.  In  other 
words,  the  requirements  are,  at  least,  a  tenancy  exdn- 
siva  of  some  oconpatioo  of  less  independence,  anch  as 
the  oceupaUon  of  a  servant  for  a  service ;  for  example, 
a  porter  at  a  lodge,  a  gardener  at  a  lod{^g,  and  also 
snch  as  Uiat  of  a  surgeon  for  an  hospital  of  a  room 
therein  {Dobton  v.  Jones,  5  H.  &  G.) ;  also  the  occu- 
pation of  premises  for  the  objects  of  charity,  occupying 
under  permission  of  the  trustees  of  the  charity :  (see 
Seartl^  v.  Banki,  5  C.  B.;  and  Dam*  v.  Waddifigton, 
7  M.  &  G.  37.)  These  and  other  oases  of  occupation 
show  the  value  of  the  tenement  is  excladed  by  the  re- 
quirement that  the  occupier  must  be,  at  least-,  a 
tenant ;  but,  if  he  is  a  tenant,  be  oocupies  as  tenant,  and 
this  part  of  the  qualification  is  complete ;  and  it  is  im- 
matoial  as  to  that  nnderwhat  denomination  of  tenant  he 
b  classed— that  of  lodger,  fanner,  or  lessee.  As  to  the 
kind  of  tenement  that  qualifies,  the  statnta  has  men- 
tioned two  kinds  of  buildings,  namely,  those  used  for 
ceeidential  and  those  used  for  commercial  purpose*— a 
"  house  "  for  residence,  and  a  oonnting-Iionse,  ware- 
fionae  or  shop,  or  other  analogous  building,  for  com- 
merce. Where  the  claim  is  the  occupation  of  a  house, 
■we  consider  that  the  Legislature  did  not  intend  to 
'Create  part  of  a  house  used  for  residence  and  not  for 
'Commerce  a  tenement  sufficient  to  qualify.  Part  of  a 
bouse  cannot  be  truly  said  to  be  a  house.  The  word 
"house"  Is  used  in  two  senses.  In  IjtcktU  t.  Bright, 
4  C.  B.,  193,  a  part  of  a  honse  in  one  sense,  in  anoUier 
'becomea  a  whole  honse  by  reason  of  the  actual  sever- 
ance. Neither  do  we  consider  the  Legislatnie  under 
ihe  term  "other  building"  meant  to  indude  part  of  a 
'lioaae  as  a  residence,  for  the  qualification  of  a  house- 
■bolder  was  frequently  a  qnaUfication  before  the  Reform 
Act,  and  in  respect  of  that  it  was  always  held  that  a 
lodger  was  not  qualified  as  a  householder.  In  Fbdyer 
f.  Lcrniie,  Cas.  temp.  Lord  Hardwicke  (uii  mpra), 
the  daioiant  was  qualified  to  vote  in  that  he 
■was  a  honseholder  and  sole  occupier  of  the 
house.  One  objection  of  the  plL's  was,  he  had 
let  part  of  the  honse  in  lodgings,  and  so  was 
'Hot  sole  occupier,  and  Lord  Hardwire  ruled  to  the 
contrary.  He  says  a  lodger  was  never  considered  by 
any  one  as  the  oocnpier  of  a  house ;  it  is  not  the  common 
junderstanding  of  the  word ;  neither  as  to  any  part  he 
occupied  can  he  be  said  to  be  the  oocnpier  of  the  house. 
Since  the  Beform  Act  the  aame  opinion  has  been  held 
in  the  decisions,  holding  that  the  occupation  as  lodger 
did  not  qualify.  The  common  meaning  of  "  lodging" 
is  part  of  a  house  used  fer  residence.  If  the  Legisla- 
ture had  intended  to  make  lodgers  qualified,  it  would 
not  have  been  left  to  obscnre  conjecture  on  words  or 
their  meaning.  In  Wrigkt  v.  Tht  iI<yor  of  Stoeh- 
fort  a  tecond-floor  room  overlooking  a  ^ace  was  beU 


to  qualify,  because  each  separate  room  was,  by  reasoa 
of  actual  severance  with  a  separate  outer  door,  au  en- 
tire building  in  one  sense,  though  part  of  an  entire 
building  or  factory  in  another  sense.  Then  assuming 
this  to  be  the  correct  oonstmetion  of  the  statnte,  tha 
question  then  was,  whether  the  rooms  occupied  by  the 
app.  were  a  house.  We  think  they  were  correctly  de- 
cided by  the  revising  barrister  not  to  be  a  house  mthin 
the  meaning  of  the  statute,  because  they  fonned  part 
of  a  house  when  let,  and  there  was  no  actual  severanoa 
of  the  spp.'s  part  from  the  other  part  Then  tha 
authorities  relied  on  of  iScores  v.  BuggeO,  and  Tom$ 
V.  LttckM,  have  been  dtad  to  show  that  part  of  » 
house  may  be  a  hoose  without  actual  sOTerance,  bj 
reason  of  some  conventional  arrangement  in  respect  a 
the  keys  of  the  outer  door,  or  the  prescription  of  tlM 
landlord ;  and  the  authorities  are  uniform  to  show  that, 
by  the  act  of  severance,  part  of  a  house  may  beooma 
changed  into  a  house,  and  without  snch  change  was 
efiiacted  it  would  not  be  so.  In  Kitchen  on 
Courts,  c  9,  it  waa  said,  if  one  who  inheriteth  a  house, 
lets  a  certain  part  firom  that  in  which  he  dwdla,  and 
seventh  it  from  the  other  part,  and  maketh  several 
doors  to  the  high  street,  it  is  now  as  two  houses; 
otherwise  it  is  as  bnt  one,  with  one  door  to  the  sbeet. 
In  Monk  v.  Dyha  (vfrt  iHpnt)  Parke,  B.  says  that 
the  doctrine  of  Lord  Coke,  that  a  chamber  may  be 
doBuu  OKUUHU  in  law,  refers  to  a  hoose  divided  into 
several  chambers,  with  separate  outer  doors,  and  that 
neither  in  Uw  nor  common  sense  can  a  man  be  said 
to  be  in  possession  of  a  dwelling-house  if  be  baa  a  mere 
chamber  ;  and  that  prindple  is  adopted  and  was  laid 
down  in  Cro.  Cb.  473.  In  Bex  v.  Ortat  and  JMOa 
UttootiA,  in  B  A.  &  E.  261,  the  questicm  was,  whether 
each  floor,  though  part  of  a  house  in  one  sense,  was  in 
law  a  separate  and  distinct  dwelling-house.  It 
appeared  that  each  floor  had  a  separate  staircase  from 
the  outside,  and  a  separate  door,  and  on  account  tC 
its  actual  severance  the  floor  was  dedded  to  ba  • 
separate  and  distinct  dwelling-house,  and  the  hoose 
waa  a  floor.  In  Tamg  v.  LuektU  the  claimaot 
occupied  the  upper  part  of  the  house  and  a  kitchen, 
having  a  distinct  and  separate  entrance  thereto,  and 
the  hmdlord  occupied  the  ground-floor.  The  daim  on 
the  list  was  for  part  of  a  house.  The  Judgment  is, 
that  the  daimant  was  qualified  because  part  of  a 
honse  in  one  sense  may  be  so  completely  separated 
from  the  residue  as  to  constitute  a  house  in  another 
sense.  The  description  of  the  part  of  the  house  might 
be  true  aocordmg  to  the  common  understanding  of 
the  term,  and  yet  may  be  sufficient  to  denote  a  house  in 
another  sense.  In  this  judgment  the  qualification  was 
made  to  him  on  the  actual  severance.  The  law 
relating  to  burglary,  where  the  protection  of  human 
bodies  during  Uie  hours  of  sleep  is  referred  to,  and  a 
distinction  is  made  for  that  purpose,  which  has  no 
analogy  for  qualification,  the  general  rule  is, 
part  of  a  house  in  the  common  understanding 
of  the  word  does  not  become  a  house  in  law 
unless  there  be  actual  severance.  In  Leech's 
Crown  Cases,  90,  Bogers't  case.  Lord  Coke's  opinion 
is  quoted  thus :  "  If  the  occnpien  of  several  rooms 
keep  the  keys  and  inhabit  them  separately,  if  they 
enter  into  the  honse  at  one  outer  door  with  the  owner, 
these  rooms  cannot  be  said  to  be  the  dwelling-houses  of 
the  inhabitants,  but  the  indictment  onght  to  be  for 
breaking  the  house  of  the  owner.  If  the  owner  does 
not  reside  on  the  premises,  the  crime  for  fdonionsly 
breaking  into  the  sleeping  abodes  of  the  lodgers  in  tha 
night  is  predsdy  the  same  as  if  the  landlord  slept 
there."  In  that  case  it  is  hdd  the  abode  of  the  lodger 
may  be  called  tUmuu  mmuius  in  law.  This  exceptional 
rule  depending  on   the   reason  above  assigned,  is  no 

1  ground  whatever  for  holding  a  lodging  to  be  a  house 
within  the  meaning  of  the  statute;  and  yet  tiiesa 
azeeptioBal  casts  wen  pressed  upon  tlie  court  in  Tom» 
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Wn^ON  V.  BoBERi^— Blades  v.  Hiocs. 


[C.  B. 


T.Iaofatt  ta  mthoritiei  for  holding  that  ii  lodging  wu 
•  hoot  if  the  owiMr  did  not  sleep  npon  the  premises. 
F*  tkew  nuoBs,  snd  npon  these  authorities,  we 
Aiak  the  qoafifieation  fails  in  respect  of  the  subject  of 
The  decisiMi  will  be  affirmed. 

Jmigmentjor  rttp. 

Wmos  (spp.)  *.  BoBEBTa(rasp.} 
Jgna^  tttt— (^mH/eatiom  — Qffiea  — Part    of 

ktm-AamJ  »a>enmca—a  Witt,  i,  c  45,  (.  S7. 

Tki  ha$  are  soffidentl/  stated  in  the  judgment. 

OiamUFaweeU  with  lum)  referred  to  Brisit  t. 
Ik  Mifirrf  Stockport,  S  M.  &  0.  33. 

Wiiifaai,  for  the  reap.,  offered  no  remai^ 

Cm:  adv.  vrtU. 

Jm.  U.— Eblb,  C.  J.  now  delirered  judgment — 
b  lUi  aae  the  claimant  occupied  the  first  floor,  being 
prt  af  a  bonae  which  had  not  become  bj  actual  serer- 
a»  IB  aitin  boose  in  aojr  sense.  We  conuder  the  qnali- 
tatiea  Us,  becanac  the  teaemeot,  the  subject  of  oocn- 
aitaii,«u  sot  soffioent  It  is  not  stated  to  be  a"  shop," 

wmisoie,''ar  **  ooonting-hoase."  It  was  not  a  haniw, 
Wiiiii it wss only  part  of  a  boose;  it  was  not  a 
UUag  cf  a  nature  analogoos  to  other  boildiags,  be- 
•■■it  TCi  on]/ peat  of  a  building,  withoot  anj  aetual 
Mnrsaes.  W«  Bare  czpluned  oar  reasons  and  hare 
Mfand  to  th*  aotlioritiea  on  whkh  wo  relied  in  the 
<■«  rf  C»»t  T.  Humber,  This  being  our  opinion  upon 
Of  Batme  of  the  teaemtnt  occupied,  it  is  immaterial  to 
mUn  how  the  occnpation  of  the  claimant  was 
<ie>iil  by  an  independent  aoceaa  to  the  first  floor,  or 
ly  Us  sbsnee  at  ni^t  from  the  premises.  The  ded- 
teissflmad.  Jmigmtia  for  Ou  mp. 


Fridag,  FA.  7. 

9.   HtOOa  ASD  ASOTHKB. 

iaMi  lira  matm-m    fljaX  ofprmtrtm  m  afltr 
UOtd. 
AsyikisMtt  a  mmhtr  of  raWu  tMek  had  iem 

fata  and  JaOad  am  A.'i  land  bg  poaehtn,  wAsra- 

^M  A.'i  Mnttmtt  (jtkt  ds/ts.)  took  them  foreib^ 

•My  >!«ai  kim,     /■  OB  action  for  nc4  mrongjil 

i—iiiii'uo.  tt«  rsol  giKstMin  at  itme  bthtg  at  to 

mkmthtratUltbJomged, 
BM,  acemSmg  to  tha   mtlhoriig  of  Lord  Lonsdale 

t.  Egg,  that  It*  prcfortg  in   th*   rMitt   wat 

hi. 

Mntiaa.— For  that  the  defts.  conrsrted  to  their 
"laa,  orwroagfoHy  dspriTad  the  pit.  of  the  use  and 
!■■■■■  ef  tke  plb's  goods,  that  is  to  say,  rabbita 
■IW  rabbits. 

i.  hai  far  a  aaeond  eoont,  the  pit.  sues  for  that  the 
Ml  ■swltsil  and  heat  and  pushed  about  the  pit, 
«<tMkinm  the  ftL  tha  pit's  goods,  that  is  to  say, 
nWsMddMidiabUta. 

Ihasi  —  I.  Not  gniHy.  S.  And  for  a  second 
fhte  defti.  as  to  all  tint  assaulting,  beating  and 
latag  tha  pit,  say  that  tiia  said  goods  were 
Mt  ay  ef  than  the  pit's,  as  alleged.  3.  And 
ft*  a  third  plaa  the  defts.  as  to  the  aaaaulting, 
batigf  Bd  pashiog  the  pit,  say  that  the-  pit  at 
ttsaU  tim  whon,  &e.^  had  wrongfully  in  his  pos- 
iMiai  cBtam  dead  rabUts  of  and  belonging  to  the 
l(Bii|iisaf  Ezater,  and  tha  sud  rabbits  were  then  in 
tktfosMsaiaD  of  tlie  pit  irithoot  the  leare  and  licence 
^  •pinst  tha  will  of  the  said  marquis,  and  the  pit 
■M  sbsot  wrangliilly  and  nnlawfnlly  to  take  and 
■■I?  sway  tbe  said  rabbits,  and  convert  the  same 
I*  Ms  own  nsa,  whenupon  the  defts.,  as  the 
"oits  ef  the  said  marquis,  and  by  his  com- 
■■■d,  wqMssteJ  tl»  pit  to  refrain  from  canying 
■^aad  eooTarting  tha  aaid  rabbita,  and  to  qnit 
)<■■■•  thereof  to  tha  defts.,  as  such  serrants, 
^Mlhe  (It.  nfMsd  to  do,  and  thereupon  the  defU., 


as  the  serranls  of  the  said  Marquis  of  Exeter,  snd  by 
his  command,  gently  laid  their  hands  npon  the  pic, 
snd  took  the  ssid  rabbits  from  him,  using  nO'  mor» 
force  than  necessary,  which  are  the  alleged  tres- 
passes. 

Replication,  iasne  joined  on  all  the  defts.'  pleas. 
And  for  a  second  repUcation  to  the  defts.'  third  plsa, 
the  pit  says  thst  the  said  third  plea  is  bad  ia 
snbatance. 

Upon  the  argimient  of  this  demurrer  the  court 
held  that  the  plea  was  good. 

The  canse  was  tried  at  Leicester  before  Willes,  J., 
when  a  verdict  was  fonnd  for  tbe  pit  The  action 
was  bronght  by  a  fishmonger  and  licensed  dealer  in 
game  at  Stamford,  against  two  servants  of  the  Marquis 
of  Exeter,  to  recover  damages  for  taking  out  of  his 
possession  ninety  rabbita.  Tbe  facts  appeared  to  be 
as  follows : — On  a  certain  night  some  peraons  entersd 
upon  the  land  of  Lord  Exeter,  and  took  and  destroyed 
ninety  rabbits,  which  they  packed  in  bags  directed  t» 
tbe  pit,  and  canied  early  in  the  morning  to  the  Ketton 
railway-station,  when  they  left  them  to  be  conveyed 
to  the  Midland  Bvlway  sUtbn,  at  Stamford.  The 
defts.  having  heard  that  the.  rabbita  were  to  be  at 
tbe  Stamford  station,  went  there,  and  after  having 
seen  the  contents  of  the  bags  which  wen  now  in  ths 
possession  ef  the  pit,  examined,  took  them  tatdiif 
away  from  him,  for  whidi  the  present  action  was  brot^fat, 
and  the  real  question  at  issue  was,  as  to  whose  pro* 
party  the  rabbits  were. 

A  rule  mri  having  been  obtained  on  a  former  day, 
calling  on  the  pit  to  show  canse  why  the  verdict 
found  for  him  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  groond  that  the  judge  misdirected 
tbe  J017,  in  telling  them  that  the  fscts  relied  npon 
by  tbs  defts.,  if  taken  as  proved,  did  not  coostitats 
evidence  that  the  right  to  the  posiession  of  the  nb- 
bits  was  in  the  Marqois  of  Exeter, 

Aqiet,  Serjt  (Aatfegr  with  him)  now  showed  oanse, 
and  referred  u>  Salton  r.  Moodg,  I  Ld.  Baym.  aSl; 
and  Lord  Lomidait  r.  JSgg,  36  L.  J.  186,  Ex.  Ch.,  and 
contended  that  the  latter  case  waa  not  in  point,  aa  the 
question  as  to  whom  the  game  belonged  was  not 
argued. 

Maea^dag,  Q.  C.  (_Fitld  with  him),  in  snpport  of  th* 
rule,  were  not  called  on. 

WiLUAMS,  J.— We  are  all  of  opinion  that  wa  ar» 
bonnd  by  that  authority.  The  Cotnt  of  Ex.  Ch.  con- 
sidered this  precise  point,  and  decided  against  the  atgo- 
ment  you  an  now  mijcing.  It  is  tme  thatinth* 
Court  of  Ex.  Ch.  this  point  waa  not  argued,  but  that 
is  becanae  nobody  treated  it  as  one  that  waa  disputable. 
If  you  wish  now  to  dispute  it,  yon  may  have  leave  to 
appeal 

Willes,  J. — I  am  of  the  same  opimon.  It  b 
impossible  to  get  over  the  case  of  Lonsdofa  v.  JHgg. 
It  will  be  well,  when  this  ease  is  further  considered,  if 
it  should  ever  be  so,  to  compare  the  dictum  of  Lord 
Holt,  in  SuUoH  V.  Moodg,  with  tbe  passags  in  the 
Institutes  of  Justinian,  where  it  is  laid  down  that 
wild  animals,  "  simul  atqne  ah  aliqno  oapta  fiieiint, 
jura  gentium  illios  esse  incipiunt ;  quod  enim  anta 
nullins  est,  id  natnrjli  rations  occopanti  conceditur. 
Nee  interest,  feraa  bestisa  et  volucres,  ntrum  in  suo 
fnndo  quisqne  capiat,  ant  in  alieno."  (a)  The  same 
rule  has  been  adopted  in  all  countries  professedly 
governed  by  the  Rooiaii  dvil  law.  Whether  any  ^s- 
tinction  can  be  made  where  the  wild  animal  is  driven 
off  the  land  of  one  person  on  to  that  of  another,  I  am 
not  prepared  to  say.  ' 

Btles  and  Keatdio,  JJ.,  concurred. 

Av/e  abiolute. 

Attorneys  for  pit,  Wright  and  Boiawr,  for  Lav, 
of  Stamford. 


(a)  Just  IL,  1—12. 
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Tatlok  V,  Staksfikld— Bko..  v.  Tjib  InHABiTAim  or  Chidducostosb. 


[Q.  B. 


OOXTBT  OF  aVSEXTB  BSKCH. 

Baportiid  ky  Join  THoanov,  T.  W.  tumninu,  and 
0.  J.  B.  UmuBT,  E«|n.,  BuTlttan-M-Law. 

Fridag,  Ftb.  14. 

Tatiob  (app.)  V.  SrtAJtaraojy  (rap.). 

Sigkwag$ — Swpiyor»'  «cemiiit»— Oi'wiWaiMiici  •/' 

Tb  iurvtsor$  of  Mghmiyi  aooaauitfor  18M  Mrawd 
•  hakaux  dm  to  tUm  •/  SIK.  14i.  10^.,  wKi 
their  acoountt  for  1857  Mowarf  •  baktate  dmt  to 
timt  <f  SOS/.  5*.  1^  Far  tie  Mcf  liree  yean 
tmiimg  Marek  1860  m»  mrvefoii  were  <^ff>Aited, 
mi  tke  balemee  qf  SOU.  5*.  Hd.  wo*  omitted  at 
ilsacoowUf/Sw  (AoM  Mm  yam  and  taHMioAiit^td. 
7<M  twrpefore  jvr  Im  yettr  oMmMMd^^  Hwtcm 
IMO  jMJtf  Mot  6afanee  a«(  q^  nM^y*  raeetvad 
(f   <A«n,    tmd  enta^   mA   pifwumt   m   (i«tr 


I  j»  dniiy  10,  cmi  that 


BM,  tkat  tkeg  were  not 

^jmHeemere  riglUi» 

Ai  tketr  oiMOMNfi. 

CiM  Mated  md*r  tin  SO  &  SI  Vi«k  e.4S. 

At  a  qnoial  wniiwia  of  tha  pean  far  the  highwaja 
within  the  inUum  of  Agbiig;,  in  the  W«at  BuHngof 
Yokthin,  beUeo  at  Wakefield  on  the  let  j^ril  1861, 
and  theaee  hj  a^oamneot  on  the  ISth  ef  the  aame 
moath,  pamaot  to  6  &  6  Will.  4,  c  50,  the  appa. 
th*  twa  aarTajafa  of  the  highwaT*  of  the  tonahip  af 
Flockton,  in  the  aaid  diriuoD,  tat  the  year  then  hat 
paat,  laid  their  aeooonta  of  man^a  laceirad  asd  dis- 
lonad  kj  tiMni  aa  anch  aoiTeyota  aa  aforeaaid  befcia 
«%  the  aaderaigned  joiUoea  of  tlM  paaoa  of  the 
•aid  tifing,  acting  within  the  aaid  dirisiai,  tiian 
and  there  praaeat.  The  raqe.,  who  are  infaabitaBta 
•ooMhating  to  Um  highway  rataa  of  the  aaid  Unrnahip, 
tfaMcapen  made  oom^aiat  to  oe  agaioat  Oa  aajd  a^ 
connta,  and  the  applieatiaa  af  Un  SMneya  ae  raoeirad 
hj  the  appa.  aa  aDrrejors  aa  afcreaaid.  Aad  we  Inard. 
the  ccnylaint,  aa  raqoirad  hj  km,  and  eaamined 
the  appe.  an  oath,  aad  ordered  tiiat  the  earn  tt 
aiaL  be.  1^  one  af  the  itema  ef  dtabanaoMBt  ih- 
eiadad  in  the  aeoouuta,  sboald  be  Aaoilowed,  aad  w« 
oaaaad  a  memorandnm  to  be  made  apon  the  faoe  of  tiM 
accoanta,  aad  the  appa.  baiag  diaeatiaflad  with  oar 
detenninatien,  we  henby  atate  aad  liga  tin  faUowiog 
aaaei — 

For  the  fear  eadfaig  the  S5th  Hareh  1856  the  app. 
Joa«|>h  Tejlat  and  one  Oand  Ooldtharpcv  the  dnij 
akelad  aorrejora  of  highwaya,  laid  their  aeeoonta  oa 
14th  April  1866  aa— 

.    Hoieja  raoeiTod »...  £53S    6    S 

.    UoDOTa  diabwaad  for  repaira 747    1    0^ 

Lanpingdna 211  14  10^ 

Tbe  aame  rarrejon  were  reappointed  the  frilow- 
ing  year,  and  on  the  13th  April  1857  thej  bnadit 
ftrward  the  peoeding  year'a  bahuoe  of  81  lA.  14<.  10^ 
The  aeoennt  atood  tliaa : — 

BaoeiTed  ftoffl  ratea £394    7    • 

Faraueta  forrapain  (inelnding  old 

ManeeofSlU  14<.10fi:)...     699  18    9| 

LaaTingdaa   805    6    1^ 

For  three  years,  ending  85th  Maich  1860,  new  >nr- 
Teyora  were  appointed,  and  tba  balanoe  of  205/.  St.  1^ 
jremaiDed  ondiacliatged  and  ootatanding  and  not  aotioed 
in  the  aeeoonta  of  thoae  Urae  jeaia.  The  appa.  being 
elected  aorrejoia  for  the  year  commencing  95th  March 
I860,  discharged  the  debt  of  ■iOSL  6«.  Hd.  ont  of 
the  moneys  raoeived  by  tluai.  Their  aceoanta 
ahowed: 

BeoeiTed  from  rates £391    9    I 

Paymenta  for  repaira  (including  old 

balance  of  205A  Sr.  1^)   971    9     1 

Theee  aeeoonta  ware  laid  before  na,  the  joatioea,  on 


the  15tb  April  1861,  and  were  rerified  on  oath,  bot 
the  aom  of  205/.  Sa.  1^  waa  disallowed,  anbjeot  to- 
one  of  the  Supreme  Conrta  being  of  opinion  that  tiia 
payment  of  the  aaid  snm  waa  a  l^al  payment  in  tha 
year  ending  S6th  March  1861. 

It  waa  argned  before  ns  on  behalf  of  tlie  eomplaio- 
ants  (the  now  reape.),  that  it  waa  net  l^al  for  tba 
said  aurreyora  of  the  year  ending  25th  Hanh  1861,  to- 
discharge  ont  of  moneys  coming  to  their  haoda  by  viitoo- 
of  their  office  in  tliat  year  any  debt  or  balance  orarpaid 
in  reapect  of  the  year  ending  25th  March  1867,  and 
therefore  that  we  ongbt  to  diaallow  the  disboraemaofc 
of  the  said  snm  of  205/,  5f.  I^,  so  entered  in  the  aa» 
counts  for  tbe  year  ending  95tb  March  1861.  It  waa 
argned  on  beb^  of  tbe  apps.  that  this  waa  a  legal  dia- 
bnrsement,  the  balanoea  ending  at  the  doee  of  the  yaai*- 
ending  reepectirely  25th  March  1856  and  26th  Marok 
1857,  having  been  duly  fbnnd  owing  to  the  then  out- 
going snrreyors  and  certified  by  the  jnsticesaa  a)>OT» 
mentioned,  and  not  been  dischai^ed  as  they  Blight  bavw 
been  by  tbeir  sncceaaors,  and  the  aame  hsTing  been  i&- 
cnrredforthepnrpoaeaof  rraainngandltaepingia  le* 
pair  the  hl^waya  of  the  said  township. 

We,  bowerer,  being  of  opinion  that  tba  disbniae 
meat  of  the  said  sum  by  the  ejfe.  aa  aforesaid,  waa- 
not  a  legal  disborsement  in  the  year  ending  2&th  Marcb. 
1861,  gare  otur  ^etemiination  agunat  the  appa.  in  tha 
manner  l>efi»«  stated. 

The  qneatian  of  law  ariaing  on  tha  above  atateeaant^. 
therefore,  ia  whether  or  not  it  waa  lawfU  for  tha  appa. 
to  disoharce  aa  before  mentioned  tha  aud  aom  of 
205/.  6e.  Ifd^  the  balanoe  orerpaid  as  aforeaaid,  in  ra- 
spect  of  the  year  ending  25th  MaAsh  1867,  oat  ef  th* 
moneys  reeeiTed  by  them  in  the  year  of  oflSoe  ending 
a5th  March  1861. 

The  opinion  of  tha  Costt  of  Q,B.  ia  aakad  npon  tha- 
Bidd  qoestien  of  law,  whether  er  not  we  were  right  in 
oar  determinatfon  aa  afcreaaid,  aad  aa  to  whab 
shonU  be  fartlMr  dona  ar  oadend  ia  tha  fn^iiiii 

Jobs  BAarr. 

T.  FOUAMBHt 

ITaat  ibr  tha  reapa.->Th{a  eaaa  waa  gaaitad  ai>on 
tha  aatheiity  of  Toumiemd  v.  Hud,  80  I>.  I.  US, 
M.  0.  The  ma^tntaa  felt  it  fanpaaaihk  to  naka  this 
allowanca,  tba  amaoat  having  been  ia  anaar  aa  leai|^ 
and  not  having  appeared  ia  tba  aeaaaata  af  the  tinraa 
yean  praeedhig  186a  In  WttdJmijitam  r.  7tU 
(Taardfaaa  of  Ike  Cttf  ef  Zmtdarn  Umiutf  9t  L.  J. 
113,  M.  C,  it  was  held  that  a  letroapactiTa 
poor-iate  far  tin  paymat  ef  paat  dabta  aoidd  not 
he  made.  See  alao  J)mrremt  t.  Bege^  T.  B.  500^ 
par  Lmi  Kaoyoa,  C.J. ;  5  &  6  WiH.  4,  e.  fO, 
a.  44.    Tha  ratepayera  now  may  be  totally  diSa 


Jtfoal)  far  tin  sOTa-— Tha  aaoantwi 
kept  ont  of  the  aeeonnta  dniiag  tlw  thiaa  yeian  after 
1857  by  the  new  aurreyors,  ajid  tha  ^pa.  eaght  aot  to 
anilbr  oa  that  aoaooDt.  iCaoitrioH,  J,— Toe  moat 
ahow  at  that  the  mag^strataa  ware  haand  ta  aHaw  tka 
payment.] 

WiaBTKAV,  J. — The  mmitrataa  were  aot  wrong  in 
disallowing  this  payment  Fmn  1867  to  1861  tUa 
debt  WB  never  entored  m  tin  aainjars'  auuiaala  at 
all,  and  it  ia  too  moeh  to  i^  that  tha  praaant  ia* 
habitanta  of  tbe  diSbreat  pariAea  are  Babie  to  pagr 
this,  of  whidi  they  may  haw  had  no  idea  at  aU. 

Cbomros,  J.  ooMamd.  OrAr  eai||lnaadL 

Wtimideg,  Fek  IS. 

Bbo.  v.  Thb  iHBABnuam  or  CtemoDranoaB. 

PooT'iaa  amUt—Pofer  iaaatia— Qisanea  /ietd— 

Openmg  aaBOMati    Ai  leiaa     Otrfiarari. 

A.B.,apemper  kufHe,  maim  I864«ai<lo(ia  seaa^ 

kmatio  aqr/aat  at  Ike  dtarge  ef  lie  portai  of  Cy 

from  vkick  pariih  aU  eom  ttaa  irraaeaoMr,  aed  C. 

cenliitued  to  jmw  fer  ker  aaMaleaaaoa  w  to  4A# 
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q.s.] 


Rco.  p.  Ths  bnuBRAiRB  or  Cbiddiikmtoiie. 


[Q.  B. 


fimUlmm.  I»  April  \SS6  two  juitiaa  made  im 
mk,  wIMinf  mt  ngmd  tili  April  1860,  ordn^ 
iif  d«  jnpait  «/*  (Ai  tmpmnm  of  ikt  panptr't 
uamim  mi  iit  aoammlatid  amaail  of  maim- 
<ama,  ^  fnm  18M  ott  of  tha  amumM  fimd. 
nii>ia)rdi*ie(ai<iii(iir,  MoaditMyl**  ■uijift 
frit  Uffnr  titimg  MickatlmaM  1860,  dSitiU- 
tariitm  ehn^id  ^fOMtt  Iht  pariih  qf  C.  for 
it  WMtwriiiw  ^  (A«  pmftr  for  Ik*  hatf-gtar 
mS^  Wiitiihiij  1860,  btd  kt  aOowad  aqUupr*- 

Vfmwimricailmgtfoit  (Ae  muKtarto  tknt  eaut 

i^l»MMill9al>akwUw)<  i«  vsntd;  M«  court 

timlltwlt;firt,amddiiokargidtlmrtiU. 

imttltmlitrari'iud  been  obtained  onbebalf  of 

iiB(TC">(iftbip«uhof  Cbiddingstone,  in  the 

ea^af  Eat,  ctUiog  iqna  Geotge  Matthem  Arnold, 

bate  oftbeWeM  Kent  nditdirtriet,  to  ahow  eaOM 

i^tkeiflomBnoMda  by  him  on  the  17th  De&laat 

■  lb  wniti  of  the  Semoda  Union  far  the  half- 

)««iagliithealBia»4qr  I860,  afaaaldnotbewied 

IfailhgthepanehofChiddiBgateae  with  the  eom 

tf  IW  18iL  M  and  aeUiDg  the  camiBoa  fond  of  the 

aii  Bin  «ith  the  MM  eun. 

IbMnriigita  0^7  of  the  anditor^  eertiaeate  :— 

'I  itmbf  Mttiiy  thtf  in  tiie  aoaoaata  far  tiie  half- 

jw  B&i  Miaheeliai  imj  I860,  eootained  in  the 

pnl  fancUal  ladgare  of  and  beianiing  to  the  bond 

'leniai  rf  Oe  flwrMieaiM   UnUa,  I  hare  dif 

dml  the  m  of  lU  17&  SeL,  ohaTged  thertie, 

Vhrtlbtfariihof  adddhtgrtooe  far  and  in  raqMct 

<  th  ■dalMiuii  rf  Jeae  Medhunt,  a  hmatie,  and  I 

kntnofand  the  laid  ohargi  of  IIL  17<.  8A  to 

ib4Nttfihe  oobbbob  flud  aeeeoBt  eateMd  in  the 


■ilMlMgw,  and,  ■iri>j«et  to  the  iM  diMUMr> 
■^IkntAiMd  the  aaidaaaaaiitin  aUathem^eola. 
IjMm  for  the  abn*  an  aa  foUow :  that  Jue 


^»|wper  iMHii,  1W,  m  U5*,  wat  to  the 
mOmtf  UmHo  Ait^a^  at  the  eharga  of  the 
r^  rf  OMiUhH^one,  fnm  whieb  peiiah  ahe  waa 
Mitaaonhla  fipom  bagth  of  raaidenoe,  her  eettle- 
■atUifdNwhaa. 

"Ba  Mimen—a  eantbaad  to  be  oharged  hj  the 
■*««i*U»  to  the  Mid  paiUi  and  the  goaidiaaa  rf 
■••*■>  «he  paid  the  aaawt  alee  ehwged  aooh  pay- 
UimBke  Buumer  ta  the  eaid  paibh  m  their  half- 
Nf—teftiM  that  pwiod  ante  the  ptiaenttiaw. 

'IWrtraarl  of  tenid  aqrtan  teftMtd  an  ap^ka- 
*>tfifcrtheeban»ftrthe  m^teBanee  of  the 
■■^lethegaifitiaoaof  thennioo  inreapeotoftbeir 
^MfM  eqthoot  aa  order  of  jnatitea  nnd*  the 
iMiiAijtm  Aat  1858. 

Jh>  jMiaae  OD  the  asth  April  1 858  made  an  order 
7"  ni  pwpaiiid  Ut  rignMare  (but  not  aotoally 
y^&tmjmtt  kt«}  ordering  the  pqnaent  of  31. 
**■)■■•  of  paopei'a  examination,  and  100^  6*.  Bd. 
a>  iMiiiilaluil  aaeant  of  hw  maintenanoe  at  the 
■q«hM  the  loth  UanOi  1854  (when  Innatiowas 
■autbe  


■*t*  the  aiytaBB)  tethiadatatabepaidoatofthe 
""■"fad  aad  this  order  waa  eonaldered  to  be 


1^7  eect.  108  of  the  aaid  Act;  the  order 
*wNj  yeiUad  far  the  pajaMnt  of  the  ftitare 
'''■■Ml-  Tbe  total  amoant  of  maintaDanee from 
"*  l"ad  «f  tha  paoper  being  eeot  to  the  aejFlnm 
]Mt  the  ad  of  the  Lady^y  half.7«ar  I860  U 

Jl^inthar  ooat  of  maiatenaaoe  for  the  half-Teer 
■^KAufaaaa  I860 iadoded  hi  the  aoooonta  now 
"WMfitkyaMbtheaaidemBof  lU  \7$.6d. 
^>  •wmn  ot  the  paiirii  of  CUddintptooe,  ea 
rJVaief  that  yetieh  and  otherwiae,  reqnaated  me, 
jvaaieittr,  ta  diodlew  the  aecaraoUted  oharga.of 
7^^  at  tend  fat  tin  union  Mpre  a|^nat 
r**!^  lariih,  and,  in  lien  thenef,  to  oharge 
***fc  «  tatk  asB  agaioM  the  Gommoa   Awd 


"  The  clerk  to  the  gnatdiana^  while  admitting  that 
the  parish  of  ChiddingBtane  waa  eqnitablj  entitled  to- 
relief,  contended  that  sect  lOS  of  the  aaid  Aot  was 
eontralled  by  sect.  97,  and  that  the  jnsticea  could  qrder 
the  payment  of  the  coet  of  twelve  preriona  caluidar 
months'  maintenance  only. 

"  Hariog  heard  what  was  alleged  on  both  sides,  I 
have  Blade  tha  certiftrate  rf  dieallowanae  and  allow- 
aaoe  as  abore ;  and  my  leaaooa  for  ao  mooh  of  tha 
same  as  rdatea  to  udd  diaallowanoa  is,  that  under 
the  said  order  of  JBstieea,of  the  S8tb  day  of  April  I8S8, 
the  matnteoaoee  of  the  said  lanatio  far  the  half-year 
ending  Michaelmae  1860  oof^t  to  hare  beeo  charged 
ageing  the  «"""»"  fond  of  the  eaid  union,  and  not 
againat  the  eaid  parish  |  and  fior  the  aaid  allowance, 
that  I  have,  by  law,  no  power,  aa  auditor,  to  reopea. 
the  aeoounta  of  the  said  half-year  prerioaa  to  the  ac— 
eonnta  of  tha  half-year,  to  wit,  the  half-year  ending. 
Miehaelmaa  1860,  now  under  my  examination,  the 
said  aooounts  of  the  said  prerious  half-yaan  baring 
been  long  aace  by  me  eaaauned,  audited  and  cloaed^. 
and  my  fonotiona  of  aaditar  in  regard  tbareto  having, 
become  temiaated  and  diaehaijged. 

"  mtnaee  my  hand,  this  7th  day  of  Dee.  1860. 
"  (Signed)        Quo.  M.  Azkolo, 
"  Aaditar  of  the  West  Kent  audit  diatriot,  whieb^ 
oomprisea  the  aaid  nnioa  and  parish," 

F.  RtuooU  showed  cause.— The  osTtiScate  of  th» 
aaditar  reepeoting  the  aUowanoe  and  disallowaooe  ia- 
legal  and  valid.  Tha  duty  of  the  auditor  at  the- 
tioM  of  BMhiag  the  certificate  waa  aonflned  to  audit- 
ing tba  acoannta  for  the  half-year  immediately  pre- 
ceding Miehaelmaa  I860,  and  he  had  then  no  power. 
to  eaaiaine  into  the  propriety  of  clMrgaa  made  in  tba 
ascoaala  of  pravioua  half-yeare,  long  ago  audited 
and  aoquieaeed  in  by  the  partiee  afiected.  Th» 
parish  cfflasia  and  ratapnan  of  tha  pariah  of  Chid- 
dingstoae  had  full  kmnrladgs,  or  at  least  means  ot 
hnowing,  daring  all  the  pnviona  half-years  in  whidt. 
tha  said  Innatio  was  charged,  that  she  was  charged  t». 
thedebitof  the  aecount  of  the  eaid  parish  of  Cbidding- 
stone by  the  guardians  of  tbs  Serenoalcs  Union,  in  th» 
aocoonta  of  the  said  nnioai  and  it  waa  the  duty  of 
the  overseen  aadntapayenof  the  aaid  pariah  to  object 
at  the  aodit  of  eaah  baUT-faariy  aeooont  in  respect  of 
the  said  union,  to  any  improper  charge  made  against 
them  hi  each  accauoti  and  aa  thioagh  laches  and  negli- 
gence they  had  failed  tooi^eettothachargeein  reapect 
of  tfaia  lunatic  in  previons  half-yean,  the  auditor  ws» 
justified  in  exercising  his  disention  by  lefuung  to  open 
aocsnnta  |i*evionafy  audited,  even  if  he  had  the  power  to- 
do  ao.  The  Justioea  had  no  power  by  law  to  make  an. 
order  ordering  the  guardians  it  the  Eevenoaks  Union  t» 
pay  any  aura  to  the  chuehwardens  and  overseers  of  tha  - 
poor  of  the  aaid  pariah  of  Chiddingstone  in  respect  tt 
this  lana^  The  order  of  justices,  parportiog  to  ha 
made  in  April  1858,  but  in  reality  made,  in  A^iriL 
1860,  is  wholly  invalid  and  void,  and  even  if 
not  so,  it  can  have  no  retnspeotive  cffiet. 

Bamm  oontn.— By  16  k  17  Vict,  c  »7,  s.  108,  tba 
ooat  of  the  exsnunation  and  remoral  of  Jane  Medhursfc 
to  the  Kent  Lunatic  Asylum,  aad  of  maintidaing  her 
there,  ouglit  to  have  bem  charged  to  the  common  faxA 
of  the  Seveaoaka  Union ;  at  any  rata  the  coet  of  her 
maintcnaace  since  May  1858  ought  to  have  beeo  ao 
cbaiged  aad  boma.  Tbe  reaaane  given  by  the  auditor 
in  Isis  certificate  of  allowanee  for  refusing  .to  traufar 
the  ssid  costs  to  the  oomnoa  fund  of  the  union,  an 
insuffioieat  and  inapplicable  to  the  facts  of  the  oasa. 
QCaoiirToil,  J. — Can  you  lis  by  for  ten  yean,  and 
Uieo  charge  the  common  fund  ?]  We  did  not  know 
of  tbe  five  yeaia'  nsidence.  [WlOBnuM,  J^— That 
was  anfortnnite ;  atlll  it  was  for  yon  to  find  out  tba 
chargaabiiity ;  aae  hew  it  would  a&ot  other  people.^ 
Km¥^  V.  Tn^gbrd  mi  oaotfer,  26  L.  J.  57,  M.  0. 
£CiiMinoii,  J.— Tou  aak  na  to  order  him,  agaiast  faia. 
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Shith  v.  Vavx. — Paxkkb  v.  Gbxem. 


[Q.  B. 


own  judgment,  to  allow  all  tb«  amara.J  There  ia 
sotbing  in  the  Acta  to  make  the  andit  final, 

WioHTHAN,  J. — It  would  be  opening  the  whole 
Meo\;uit.    Why  did  70a  not  call  on  him  at  the  time  ? 

By  the  Codbt  :  SiUt  diidiargtd. 


Smrh  (app.)  V.  Vaux  (rap.)       . 
Akioui^—Optmmgkoiuejbr  Ihe  »aU  (ffbter—SHnAf 

—Evidmet—n  ^  13  Vict.  c.  49. 
At  twaUf  mnuta  be/on  one  o'clock  a.n.  on  Sunday 
auming  tie  outer  eiUramie  door  of  an  aiehotue  vas 
vide  opeit,  tie  bar,  tigt-room  and  parlour  were 
Ukiwiie  open,  and  m  ihim  were  several  men  and 
woMen,  Maie  0/  wion  Kere  reeideiUM  m  lie  pmi^ 
a  nan  ami  three  wonen  had  a  pint  aip  three- 
fourths  JiUl  of  beer  before  them,  and  the  tamdiads 
was  oollectimg  the  drialdag  cans.     Then  vas  no 
evidence  as  to  the  aetual  setting  of  beer  after  twehe 
o'clock  onSaturdojf  night: 
Beld,  that  there  was  some  atidenee  to  juslifjf  a  con- 
viction for  keqting  the  house  open  for  the  sah  of 
beer  btfbre  half-past  twelve,  pjn.,  on  Sundtfg. 
Thii  waa  a  caae  stated  under  80  &  SI  Vict.  e.  43. 
At  a  petty  eeuiona  of  the  peace,  holden  at  Notting- 
hilD,  on  the  8th  Dec  1860,  before  two  of  the  jmticea 
of  the  peace  for  the  said  ooonty,  Charles  Smith,  the 
abore-oamod  app.  was  charged  for  that  be  the  said 
Charias  Smith,  on  Sunday,  SSth  Nor.  last,  at  the 
paiish  of  Arnold,  m  the  said  ooonty,  being  a  licensed 
TiotnaUer,  did  open  his  boose  forths  sale  of  beer  before 
half-pait  twelve  e'dock  io  the  aftenioon,  otherwise 
than  as  refreshment  (or  tmTeUer^  contrary  to  the 
ttatote    II   <c  la  Vict,  c  49.    And  the  said  deft, 
being  then  present,  accompanied  by  hit  attorney,  Um 
uH  charge  waa  dnly  heard,  and  npon  such  hearing 
the  jostices  ooUTieted  the  said  dsfL  of  the  said  offence, 
and  acljodged  him  to  pay  a  penaify  and  costs.    And 
the  said  defk  tberenpon,  porsaaiit  to  the  prorinons  of 
the  statute  SO  &  SI  Vict,  a  43,  pen  noUce  and  tv 
fnirad  tha  said  jostics*  to  state  and  ^  a  case,  &0. 


Upon  the  hearing  it  was  proTed  in  support  of  the 
information  that  the  deft,  waa  a  licenssd  Tictnaller  at 
Arnold;  that  at  twenty  mimites  bofore  one  o'ciodc  on 
the  motning  of  Snndi^,  the  SSth  Not.— that  is,  befon 
half-past  twelTe  o'dook  in  the  afternoon  of  that  day— a 
police-officer,  who  was  oalled  as  a  witnees,  went  to 
the  honse  of  the  deft,  and  found  the  enter  entrance 
door  wide  open,  and  there  waa  free  entrance  for  all 
earners  from  the  street;  that  witness  went  direct 
into  the  bar  and  foond  that  open ;  that  witnees  also 
went  into  the  tap-room  and  found  that  open;  that 
witness  alao  went  into  the  parlour  and  found  that  open; 
that  in  the  bar,  and  also  in  the  t^roon,  and  alao  in 
the  ptrloar,  witness  found  ssrsral  men  and  women, 
•ome  of  whom  were  unknown  to  hhn,  and  others  of 
them  witness  knew  to  be  residents  m  the  pariah  of 
Arnold,  in  which  the  honse  is  situated ;  that  witnees 
■aw  in  the  bar  one  man  and  three  women  with  a  pint 
eup  about  three-purU  full  of  beer  on  a  Uble  before 
them  ;  that  witoen  saw  sereral  men  in  the  tap-room 
and  saw  the  wife  of  the  deft,  colleeting  drinking 
vessels  called  cans,  used  for  drinking  beer,  from  the 
table  in  the  tap-room,  bnt  witness  did  not  see  whether 
thve  was  any  liqnor  in  soch  cana  ;  that  witnees  called 
the  attention  of  the  deft.,  who  was  In  the  tap-room,  to 
the  hour  as  shown  by  the  dock,  and  the  deft,  used 
■MM  abniiTe  language  m  reply,  but  offered  no  ezplana- 
tioo,  and  made  no  statement  to  account  for  the  honse 
being  open  at  that  hour. 

At  the  hearing  it  was  not  alleged  on  behalf  of  the 
deft,  that  any  ^  the  penona  in  the  bar,  or  in  the  tap- 
toon,  or  in  the  parlour,  were  travellers,  nor  waa  any 
•i^denoe  tendered  or  given  on  behalf  of  the  deft. ;  but 
it  waa  contended  for  the  deft,  that  the  evidence  in 


support  of  the  information  did  not  show  that  the  hooae 
was  open  for  the  side  of  beer,  and  that  the  justices  were 
not  at  liberty  to  draw  inferences,  but  that  an  actnal 
sale  of  beer  on  Sunday  morning  ought  to  have  been 
proved  in  order  to  justify  a  conviction.  Upon  the 
facta  proved  as  above  stated,  the  josticea  found  that  tbo 
deft's  honse  was  open  for  the  sale  of  beer  before  half- 
past  twelve  o'clock  in  the  afternoon  of  the  said  Sunday^ 
and  convicted  the  deft,  accordingly. 

The  judgment  of  the  court  ia  reqossted  as  to  whe- 
ther the  said  justices  wen  right  in  point  of  law  io. 
their  determination. 

Boden,  Q.C.,  for  the  resps.,  in  support  of  the  con- 
viction, contended  that  the  conviction  waa  right. 
Then  waa  sufficient  evidence  to  warrant  a  finding, 
that  the  house  waa  open  for  the  sale  of  beer  within  tha- 
prohibited  boon.  Then  waa  no  neoeesity  to  pnvo^ 
any  actual  sale  of  the  liquor  at  that  time,  provided  tha 
drcnmstances  wananted  such  nn  inference. 

Hagesi  Seijtn  for  the  app.,  contra,  was  called  (m.— 7 
He  contended  thatthe  leaving  thebonae  open  for  theda- 
partnn  of  the  guests  was  not  soffident  (videnoe  tft- 
justify  the  inference,  and  there  waa  no  proof  of  anjF-' 
sale  of  beer  or  any  attempt  to  do  soonSuDday  morning 
The  charge  was  for  opening  the  honse  on  Sunday 
momiDg  for  Ihe  sale  el  beer,  but  the  bonae  had  nofr 
been  closed  on  the  preceding  Saturday  night  1  thers- 
was  no  evidence  of  serving  any  one  ;  the  bonae  was- 
merely  open  to  allow  the  guests  to  depart.  [0BOi(n<nr». 
J. — The  honse  and  doon  bang  open  waa  evideno* 
fer  the  justicea,  thouf^  porbapa  the  ooUecting  the  ean» 
looked  a  good  deal  like  the  iMt  act  of  the  night] 

Boden,  Q.C.  in  r»ly. 

WioBnux,  J. — I  cant  iay  that  there  ia  not  som* 
evidence.  I  don't  know  that  I  shonld  have  oofne  to 
the  eame  oondusion ;  bat  nnlsea  we  ess  dearly  there  im. 
no  evidence  we  should  not  intaifen. 

Cbomptok,  J.— I  own  I  thinkthe  jnstioeo  wereright 
in  thdr  finding.  Certainly  on  these  t$t»»  there  1^ 
some  evidence  to  Justify  it        Ooaoietton  aglnned. 

Fridag,  Feb.  14. 
Pabkxb  e.  Obsd. 
nUio-kouso— Permitting  persons  cfbai  eharaaltr  f» 
assemble  therein— JUeenee—  Wihuts     9  Oao.  4, 
e.  61—14  ^  15  Viet,  c  99. 
T^eentg-fbur  proetUules  andffig  mm  nmmnii  at  thm 
bar  ^  a  pubKe-heute  for  an  hour  or  wure.    The 
women  were  dieorderlg,  and  someof  them  swearing. 
At   a  later  hour  the  eame  eoemng,  fjtg  prosti' 
tutes  and  mty  nen  wsrs  there;  some  tff  the  proe^ 
titules  being  the  same  as  were  there  at  tie  earlier 
part  of  the  evening.    Several  of  the  same  proetitute* 
were  proved  to  ha—  been  tn  lie  easM  house  o» 
other  evenings.     The  deft,  was  present  on  (Asm 
occasions: 
Beld,  that  this  teas  suffiaeni  eeidnos  tf  hnewing^ 
permitting  and  sujfenng  pereone  </  aotorinis^  baa 
character  to  assemble  aid  meet  together  in  the  house^ 
oontrarg  to  the  Endse  licenee  gnmtsd  mndw  9  Oeo. 
4,0.  61: 
Beld,  also,  that  an  infbruiation  fbr  emh  ofmce  hum  a 
criminal  proceeding,   and  (Ml  the  (^jfi.  was  not 
admissible  as  a  witneu  upon  the  hearing  of  iL 
Csae  sUted  under  the  SO  &  SI  Vict  0.  43. 
At  a  petfy  sesaons  holden  at  the  Guildhall,  Ply- 
mouth, on  the  16th  Hay  1861,  an  informatisn  pre- 
ferred by  Thomaa  Green,  an  hiqpectar  of  polioe  for  tli» 
said  borongfa  (the  reep.)  against  John  Parker  (the  app.), 
nnder  the  SIst  esctwn  of  9  Geo.  4,  c  61,  ehaii^ng 
that  the  said  J.  Parker,  on  the  18th  May  1861,  at  th* 
borough  aforeaaid,  being  a  person  duly  lioenaad  to  sell 
esdaiSle  liqaort  by  retsil,  in  his  boiise  and  premise* 
there  utoate,  did  unlawfully  and  knowingly  pannit  and 
suffer  divei*  peraonr  of  notoriously  bad  cbsraoter  to 
meet   and  assemble  together  in  his  said  honse  aaA 
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jmata,  igaiart  the  teoor  of  his  licence  and  con- 
trail to  tin  fenn  of  Uie  atatote,  came  on  for  bearing 
itlen  tt,  the  nnderrigned,  being  two  justices,  &e., 
and  iqioa  raeh  bearing  the  app.  was  doly  oonrieted, 
ami  m  adjndged  him  gnilty  as  of  a  first  offenee 
tpamt,  the  jirariaaos  of  £e  said  Act,  9  Geo.  4,  c  61, 
nUimto  the  maintenance  of  good  order  and  rule,  and 
to  faSek  and  pay  Uie  sum  of  5L  and  IBs.  for 
-osti,  ad  in  default  of  payment  and  sufficient 
'^iatioi  ««  adjudged  the  said  app.  to  be  im- 
ijramti  ia  the  ^al  of  Plfmonth  aforesaid  for 
cae  cdeabr  month,  unless  the  said  several  sums,  and 
•U  (Of  md  cbargea  of  the  said  distress  should  be 
togserpaii  And  the  app.  being  dissatisfied.  See.,  we 
^knif  agn  and  state  the  following 

CASK. 

At  Ike  gmcral  uumal  licensing  meeting  for  the  said 
ImB^  of  PlTmonth,  held  on  the  15th  Sept.  1860,  a 
ieaa  was  granted  to  the  app.  lo  aothoiise  and  em- 
fna  hoi  to  keep  an  inn,  alehouse,  or  rictualling  bouse 
at  tk  alga  of  the  Queen's  Hotel,  ritnate  in  George- 
•tiMt,  in  tis  said  boroogfa  of  Plymouth,  which  is  one  of 
tk»  mat  paUie  tboronghfares  in  the  said  borongb,  and 
tj  tie  said  lioeooe  (which  is  in  the  form  praserib«l  by 
tt>  aaid  Act  9  Geow  4,  c.  61)  it  is  provided,  amongst 
edivlhiB^  that  the  aj^.  do  not  knowingly  permit  or 
ofx  poaoos  of  notoriously  bad  character  to  assemble 
ndoact  together  therein,  which  licence  was  to  con> 
tiDBe  ia  force  bom  the  1 0th  Oct.  then  next  until  the 
tOthOot.  then  next  ftdlowing. 

Thfte  police  constables  of  the  sud  borough  of 
FlTnsiith  were  then  examined,  aad  the  following  is 
tiie  wbole  of  the  evidenoe  adduced  before  the  said 
jntien,  on  the  bearing  and  determination  of  the  said 
vbimaiim  on  behalf  of  the  reap. 

Jabn  Jnfian  hawing  been  duly  sworn,  stated  as  iol- 
lan  >-I  im  one  of  tiie  police  officers  of  this  borough. 
I  ba«  the  deft ;  he  is  a  licensed  rietualler  and  keeps 
tiieQaecn's  Hotel  in  George-street  in  this  borough ;  he 
la  kept  it  upwards  of  ogfat  or  nine  months.  On  the 
ISili  in^  I  visited  his  house  with  Daw  and  Elson 
aiixt  tea  st  nif^t.  I  went  into  the  bar  through  the 
fn*  seanat  to  Mr.  WDlmott's.  We  all  three  went 
B  tk  ams  way  together.  I  found  twenty-four  proa- 
tiSata  and  fifty  men  in  the  bar.  The  prostitutes 
*m  raj  diaorderiy,  some  of  them  swearing,  and  one 
if  tkn  had  been  drinking,  and  was  very  much  ex- 
«td.  I  was  acquainted  with  the  faees  of  the  women. 
i  im  aeen  thexn  waUriog  the  streets  with  diSeient 
BB  at  fiSeient  Iionrs  of  tbe  night,  and  I  also  knew 
^  End  at  brothels.  We  remained  in  the  bar  five 
^  ta  aiaates  and  then  left  as  before  stated.  We  left 
£lra  ostaide  tlis  door,  and  Daw  and  myself  went 
'"*j.  Elson  vras  ttanding  between  the  two  front 
<!«n  to  the  bar.  Th«  genUemen  go  in  at  the  lower 
^,  asj  the  women  at  the  fronL  Daw  and  myself 
nauMd  away  sd>ont  an  hour,  and  then  returned  to 
tlw  Qseen's  hot^  I  saw  Elson  standing  just  where 
'*t  bd  left  him.  Wc  had  some  conversation  with 
Can  and  then  went  into  the  bar  again.  I  then 
tmted  thirty  prostitntes,  fourteen  of  whom  were 
tioi  oa  m J  first  visit  at  ten  o'clodc,  and  sixty  men. 
Tbe  women  and  men  were  mixed  together,  langhing, 
tiildag  and  drinking ;  I  saw  no  eating.  They  were 
nther  cloady  packed  together,  and  there  was  rather 
lam  lian  less  than  ninety  persons.  We  remained  in  the 
xta  fmn  fire  to  ten  minutea,  and  we  all  three  left. 
Eiiu  Rmained  oatside  between  deft's  two  doors  as 
^^OK;  Daw  and  myaelf  left  and  rettimed  at  11.45. 
^1  aav  Elson  just  where  we  had  leit  him.  We 
^  Mt  go  into  the  bar,  but  remained  outside  with 
Eino  till  twdve  o'e]o(^  and  at  that  time  and  within 
fftetamhrates  before,  I  saw  sixteen  of  the  women 
^aa  oQt,  whom  I  saw  in  the  bar  at  eleven  o'clock. 

1^  is  a  large  ooimter  round  the  bar.  They  stood 
'ithe  counter;  thars  an  no  chairs  or  seats  in 


the  liar  ontaide  the  counter.  The  deft,  was  in  the  bar 
on  each  of  my  visits.  On  the  Saturday  night  pre- 
vious and  on  other  occanons  within  these  Ust  two 
months  I  had  seen  these  women  in  the  same  bar  in 
the  deft.'s  presence. 

Two  other  policemen  conoborated  the  above  evi- 
dence. 

The  attorney  ibr  the  app.,  after  tendering  the  app. 
aa  a  witness,  and  his  evidence  being  rejected,  addressed 
the  bench  on  his  behalf,  and  in  the  eooise  of  his 
address  took  the  following  objections : — 

1.  That  there  was  no  evidence  upon  which  we,  the 
jostioes,  could  convict  the  app.  of  haring  knowingly 
permitted  or  sufiered  persons  of  notoriously  tad 
charaeten  to  assemble  and  meet  together  in  the  said 
house. 

2.  That  prostitntes  vrsre  not  penons  of  notoiionsly 
bad  character  within  the  meaning  of  the  licence  granted 
to  the  app.       • 

3.  That  there  was  no  evidanoe  that  they  assambled 
or  met  or  were  there  for  any  other  purpose  than  for 
refreshment. 

4.  That  evidence  of  what  took  place  at  the  app.% 
bouse  on  any  other  previous  occasions  was  improperly 
received  and  ought  to  have  been  rejected. 

Having  heard  and  considered  the  sud  ease,  we  are 
of  opinion  and  find  Uiat  the  app.  keeps  the  said  dwelling- 
house  under  the  licence  before  stated.  We  also  find 
that  on  the  nif^t  in  qoeetion,  viz.  18th  May  1861, 
fourteen  pioetitotes  ^d  meet  and  assemble  together  in 
the  app.'s  house,  together  with  a  nnmber  of  men.  Wa 
also  find  that  the  app.  knew  the  women  were  prosti- 
tutes, and  that  he  Imqwingly  permitted  and  suffered 
them  to  assemble  and  meet  toge&er  in  his  house.  We 
further  find  that  the  prostitntes  remained  in  the  app.'s 
house  longer  than  was  necessary  for  taking  lefnah- 
ment,  and  that  they  assembled  and  met  there  for  tba 
purposes  connected  with  their  vocations  as  prostitutes. 
And  we  are  of  opinion  and  find  that  they  are  persona 
of  notoriously  bad  character  within  the  meaning  of  the 
app.'s  licence.  We  received  the  e^denoe  ^at  tb» 
same  prostitutes,  or  some  of  them,  who  met  at  the 
app.'s  house  on  the  I3th  May  had  been  aeen  in  his 
bouse  en  prerious  occasions,  on  the  ground  that  it 
tended  to  prove  the  app.'s  guilty  knowledge  of  the  bad 
character  of  the  persons  there  on  the  night  in  question. 

We  nnsnimously  gave  judgment  sgainst  the  app.  aa 
before  stated.  And  hereupon  we  request  the  judg- 
ment of  the  Court  of  Q.  B.  whether  our  determination 
upon  the  facts  and  grounds  previously  stated,  is  or  is 
not  erroneous  in  point  of  law,  or  what  further  should 
be  done  in  the  premises.  W.  Lcscomb,  Mayor. 

Datid  Deabt. 

IfeMy  in  support  of  the  conviction. — ^The  app. 
was  licensed  to  keep  an  ale  and  ^ctoalling-house,  tmder 
9  Geo.  4  c.  61,  and  the  licence  empowered  him  to  sell 
by  retail  exdsable  liquors  and  to  permit  the  same 
to  be  drunk  or  consumed  on  his  premises,  "  provided 
that  he  (among  other  things)  do  not  knowingly  per- 
mit or  suffer  persons  of  notoriously  bad  character  to 
assemble  and  meet  together  therein."  Sect  21  im- 
poses penalties  on  persons  convicted  of  "  any  offence 
against  the  tenor  of  the  licence."  Under  this  section 
the  app.  was  fined  5L,  for  permitting  persons  of  noto- 
riously bad  character  to  meet  and  assemble  in  his 
house.  In  support  of  the  information  it  was  proved 
that,  on  one  occasion,  at  ten  p.m.,  twenty-four  prosti- 
tutes and  fifty  men  were  in  the  bar,  the  women  very 
disorderly  arid  swearing ;  and  at  eleven  p.m.  the  same 
night  there  were  thirty  prostitutes  andsixtj  men,  and  they 
remained  there  some  time,  much  longer  than  necessary 
for  the  puroose  of  taking  refreshment  [Crompton, 
.r.— In  Reg.  V.  Odd)/,  2  Den.  C  C,  5  Cox  C.  C.  210, 
it  was  held,  that,  upon  a  charge  of  felonioualy  re- 
ceiring  stolen  goods,  the  possession  of  other  stolen 
goods  not  connected  with  the  immediate  charge  is  not 
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•dmiaible  ■■  aridano*  of  goiltj  kaowMge.  So  ban 
■itfa  DO  more  tlun  tridaooa  of  bad  chanoto:  that  the 
•fp.  had  bmn  c^l^  of  «  iiinilar  affsiua  k  few  dsja 
Iwfoce.]  No:  thia  oata  go«a  fbrther;  it  wasprarad 
that  the  aame  proatitDtas,  or  aome  sf  tba■^  wan  pr*- 
•ent  oo  both  oooaaioiia.  Aa  to  tba  aaooad  point,  the 
app.  waa  rightly  ezdoded  fnim  being  a  witneaa.  Thia 
waa  deddsd  ia  CMtatf  v.  Aaaoa,  97  L.  J.  167,  U.  C, 
where  it  was  held  that  the  deft.  WM  not  aa  adiniaaiUa 
"witneaa  on  an  infinntiea  for  uikwfally  naing  angiaaa 
•for  the  porpoea  of  taUog  guM,  under  1  &  8  WiL  i, 

-csi  a.  as. 

Loptt  for  tka  app. — Fraatititai  an  not  aoMoa  of 
sotorionaly  bad  charaiiar  within  the  meaoug  of  the 
lioaooa.  The  provisian  waa  paintad  at  tiuerea  and 
penons  of  eriminallj  bad  character.  In  Grmg  v. 
AmKro,  87  L.  J.  SM,  ICG,  thia  oeort  held  that  a 
laagiatnta  waaaat  boMd  to  oonviat  a  peraon  of  keep- 
ing a  diaoideriy  hooae  on  eridaica  that  twentj  piaati- 
tataa  and  a  nnibar  of  BOB  wen  in  the  honae  tagethar 
■for  aome  tiaM  after  be  had  been  wanwd,  and  knew  tiiet 
the  women  were  prostitates.  [Wiohtxab,  J. — The 
'•nactment  ia  not  to  be  held  to  be  a  deiial  of  pnriaionB 
or  refreabaient  to  pmena  of  that  daaa,  but  to  prerant 
ttbem  aaaembling  together.]  A  meeting  and  aaaambliag 
together  impliea  a  oanuaon  deaign;  hen  then  waa  no 
'Wrideace  of  anjiUag  of  tha  UdiL  As  to  the  aaoond 
point :  tha  app.  oag^  to  have  been  arlaitted  aa  a 
witneaa  mder  the  U  1(  It  Viet  a.  9».  Thia  in- 
foraation  waa  not  a  cnnunal  praeaading.  The  oSiwoe 
■waa  only  a  bnaab  of  a  oonditiai  in  the  lieeaoe;  it 
-waa  not  made  aa  ofianea  by  dinot  enaeiment.  In 
■Iwstaidy  and  flaaal  oaaea  the  deft,  ia  admiaaiMe ; 
^Tht  AHormfemmml  v.  Madltg;  10  £>.;  Lm  v. 
i>ardM,  »  C.  B.,  N.S.,  S»8.) 

WioRTifAB,  J. — I  am  i  opiniaa  that  the  oon- 
Tiotion  ooght  to  be  affiroiad.  The  evidesoa  bafora  Ha 
nagiatralea  waa,  in  my  jadgmeat,  aafioiant  ta  mak* 
■out  tha  oaaa.  The  only  point  on  whieh  then  ooold  bo 
any  doubt  ia  the  laat  one.  TUa  appaaw  ta  lae  to  be  a 
-oruninal  piaeeading  within  the  14  A  IS  Viet  o.  99. 
•On  aact  SI  of  9  &«».  4,  0.  61,  it  aaaaw  olaaily  a 
-oriminal  offeooa.  It  am:  "Any  penon  lioenaed 
«nder  thia  Act  who  ahall  ha  ooaTietad  of  any  a%noe 
againat  the  taoor  of  tha  lioeaoe  to  him  granted  ^all 
4m  ad|)adgad  to  be  guilty  of  a  &at  ofleoae  agaiaat  tha 
>prOTiaioDSof  thia  Act  nlativa  ta  tha  maintenance  of 
£Ood  order  and  rale,"  and  lor  that  tha  pnniehment  ia 
a  fine;  andinahrier  partef  tha  aaaa  aactioa  it  ia 
•naoted  that  "if  panf  ihaU  be  addaoad  to  the 
aatia&ctiooof  tha  jaalieea  that  mob  pamoaao  charged 
'ia  gnilty  of  the  offeaca  with  whioh  ha  ia  ao  ohaijpd, 
anch  peraon  ahall  be  a^Jodged  to  be  gnilty  of  a  &rd 
-offeooa  agaiaat  tha  proiiAna  «f  thia  Act,  and  to  pay 
•  fine."  It  aeenw  to  ma  daaiiy  to  baa  oriminal  offence, 
and  I  therefora  think  tha  pnUio-hoaaa  knper  waa 
If  lopnrly  wrclBdad  faom  being  a  witaeak 

Croiotoii,  J. — lamof  thaaamao^nioa.  Aato 
tha  admiawbility  of  the  aridaaca  of  what  took  place 
DO  a  former  oacasion  at  t>M  app.'s  baaaa,  I  had  aooe 
doubt,  bnt  Mr.  Walaby  ranuved  that  donbt  I  think 
than  waa  aoma  digktandanoe  of  knowledge  that  tha 
woman  wan  pnatitatea,  and  of  notoriona  bad  oha- 
raotar.  Aa  taiba  other  point,  I  am  olaariy  of  opinion 
that  tha  magiatrataa  wen  right  in  refno^;  to  admit 
<the  up.  aa  a  witaaaa.  I  £  not  mean  to  aay  that 
pnnijdimant  ia  neceaaary  to  make  it  a  criminal  pra- 
«eeding.  Thn  waa  a  crimfaial,  and  not  a  ciril  pro- 
•ceediag.  Baatardy  haa  been  treated  aa  a  cinl  pro- 
-ceeding,  and  ao  when  a  noMdy  haa  baoi  ^nn  to  tha 
farty  aggriered.  Thia,  howerer,  ii  an  oSitttaa  againat 
pnUic  order.  In  Tie  Stttnug  GmmU  ▼.  Sadloff,  it 
waa  an  information  at  tha  aait  of  the  Crown  for  ezoiae 
fpenaltiML  In  the  pneent  caaa  tha  oooTicted  peraon  ia 
to  be  pnniihed  for  the  aake  ef  tha  public,  aooordine  to 
the  Bu^tada  a(  tha  affHMi.    Oauialim  fjfirmtd. 


.  Ftb.  16. 
Pbthbbiok  (app.}  v.  Sabobut  (nap.) 
Burkoiut—Ktepimg  cpm—MUmg  iaer    ZMmet 

Gift  qf  iter. 
A.  B.  laaBt  to  a  imrkame;  tit  door  wm  ttmt ;  tie 
hmdladM  toid  tko  oevU.  aaC  dKntk  ii  wu$  paat  At 
ioar,  bit  A*  mid  tie  taaaU  givt  4.  B.a  drop  ^ 
bttr,  vMck  tit  did.  Skt  r^fmd  mamijf,  tut  told, 
*'  You  aHw  MKtd  ttia  iuaia  flraaaii"  which  Witt  rfrmo  * 
BM,  that  tkat  wot  mo  tnidtnct  lojmt^fif  aeomvintiom 
/oriMmg  bttr  afttr  (ia  heia-t  prueribid  ig  tho 
Jct/or  clntimg. 

TUa  waa  a  can  atated  note  90  &  81  Vict  e.  4S. 
At  a  petty  aaaaiona  holden  at  tiia  Stanhape  Arma 
Inn,  in  Holaworthy,  in  and  for  tha  diaiMon  of  H<da- 
worth,  in  the  oooaty  of  Oeron,  on  Thnraday,  18th 
April  1861,  aa  iafotmation,  praiarrad  by  Mm  Sargent, 
hemoiaftar  called  tlie  leqk,  againat  A^har  Fatharirek, 
heieinafter  called  tha  app,  nndar  aaat  1ft  of  tha  3  &  4 
Vict  0.  61,  diaigiog  for  that  he,  tha  aaid  Arthnr 
Pthmiek,  <m  tha  87th  Hanh  1861,  at  the  paziah  of 
Holaworthy  aforaaaid,  being  tiiea  a  bearhoaaa  ka^ar, 
and  duly  lioenaed  to  tali  bear,  ale  and  porter  by 
Mtail,  to  be  drunk  oa  the  pramiaaa  then  aitaate, 
under  the  proriaiona  of  tha  atatuta  in  that  oaaa 
made  and  pro*  ided,  did  keep  hia  houw  open  and 
didaalltoonaJndah  Hookinaoartaiaqaaatity  of  beer, 
to  wit,  onepint,  after  the  hoar  of  tan  a'olookatnigh^to  wit, 
at  fiftMB  Bihutn  after  elevw  «f  tlia  aight  of  tha  aama 
day,  tha  aaid  pariah  of  Holaworthy  and  tha  aaid  hooae 
aad  premian  not  being  wfthia  tM  billa  of  mortality, 
nor  within  any  ci^,  doqaa  part,  toara  oorponta^  paiiah, 
or  place,  tha  popalation,of  which,  aooordaig  to  the  laat 
parliamentary  canana,  eoueada  8500  panena,  and  not 
being  within  one  mile,  maaaaied  aa  directed  by  the 
atatuta  in  aoch  can  made  and  piwridad,  from  any 
polUngplacanaedat  the  laat  aleotian  for  any  town  having 
the  like  population  and  rataming  a  member  or  mamlMn 
to  aem  u  Parijameat,  ooatmy  to  the  atatota  in  andt 
caae  made  and  provided,  waa  hoard,  and  tha  jnaticea, 
afteranndryadionmmenta,did  amount  tha  aaid  mform*- 
tion  for  farther  heuii^  until  Thnraday,  tha  20th  Jane 
1861.  The  aaid  information  waa  heard  and  determined 
by  the  juaticea,  the  aaid  partiaa  napaotiTely  being  tlien 
preaent,  and  upon  auch  heating  tlie  appw  waa  oon- 
Ttctedof  the  aaid  ofiaooe,  being  tha  aaemd  offence 
within  two  calanitar  montba,  aa  waa  daly  ptorad,  and 
he  waa  adjudged  to  forfeit  aad  pi^  the  anm  af  5^  for 
hia  aaid  offence,  and  lit.  for  hia  coata,  aad  if  tha  aaid 
tareral  anma  wan  not  paid  within  aeran  dqa  the  aame 
to  be  lerisd  by  diatreaa  and  aala  of  the  ^Mda  and  chat- 
tala  of  tha  aaid  app.  And  wheraaa  tha  aaid  app.  being 
diiaatiafiad  with  aoeh  determination  upon  the  hearing  of 
tha  aaid  iafornution  aa  being  emneous  in  point  of  l\w, 
applied  to  the  jnaticea  to  atate  aad  aign  a  can  a«ttin{; 
forth  tha  facta  and  grounda  of  their  nid  detannination 
aaaioteaaid  for  tha  opinion  of  thiaooot,  &0. 

CAaB. 

Upon  the  hearing  of  the  aaid  infmnatioii,  oa  tiw 
18th  April  1861,  the  following  avideaca  waa  takea : — 

William  Hill  depoaed  tiiat  ha  waa  a  r""~^an 
atatioaad  at  Holaworthy.  On  tha  87tb  Hanb  ha  waa 
on  duty  abont  dcTen  o'clock  at  night;  he  recaiTed 
information  that  a  woman  had  gma  into  Petbecick'a, 
the  Market-honaa  Inn,  with  a  jug;  ba  want  aad  atood 
at  the  inn  door,  and  aaw  a  woman  come  ont ;  be  naked 
her  what  ahe  had,  and  took  i^  the  oomar  of  her  shawl, 
and  aaid,  "What  hare  yon  than?"  She  aUowed  bim  to 
taata  what>  ahe  had  in  tha  jog ;  it  waabear.  Ha  aaw 
hfr  come  ont  of  the  inn,  but  did  not  aak  bar  wbatw 
aba  got  it,  or  who  aerred  her.  In  cnaa-azamination 
he  aaid,  "  She  did  not  aay  who  gan  it  i  aha  aaid  it 
waa  my  hard  tha  eonld  not  bay  a  dnp  of  bear  without 
being  atoppad." 

Jndah  UoduB  dapeaed  that  aba  waa  at  the  Lady- 
day  market    After  ratamiog  ftum  aarkat  aba  want 
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to  Fetherick't,  tin  Mariut-hoaae  Inn,  for  aome  beer. 
WIm  tin  euM  the  doer  wu  shut;  ibe  went  in,  and 
Hi  got  think  it  wu  ao  late  u  it  wu.  She  wked  for  a 
fiat  tf  beer,  and  pot  down  2d.  Mrs.  Petlierick  aaid 
lb  amid  not  draw  it,  it  waa  paat  tlie  hour;  but  aaid 
lU  vnU  {ire  me  a  drop  of  beer ;  ahe  would  not  bare 
Ik  ii.  Un.  Peiherick  aaid,  "  Yoa  maj  aend  me  in 
nan  gRou.'  Witneaa  gave  her  the  greeni  which 
yii  far  tlw  beer,  and  atated  that  if  ahe  bad  not 
bl  tin  beer  on  the  Wedneaday  ahe  abonld  not 
kRbM{bttbegreena  on  Friday.  The  value  of  the 
gnat  na  Id,  or  a  little  nore.  Witneax  merely 
|icW  Htm  tat  Uca.  Petberiek,  becaqae  abe  gare  her 
Ik  bar.  Gave  the  graens  to  Mn.  Petherick'a  daughter, 
ad  IdU  ker   "her    mother  would    know  what   it 

Ma  Hoddn  waa  called  by  the  app. — He  awora 
tbit  bi  WIS  waiting  for  hia  mother.  Ue  heard  the 
iM  ttike  ten  abortly  after  hia  mother  came 
lae&nDarket;  it  waa  not  half-paat  ten  when  hia 
■KbaeuM  home  with  the  beer. 

Il<  qaotiooa  for  the   jpinion  of  the  court  were 
■btho^  OS  the  iacta  stated,  the  ooUTictioa  waa  right 
winag. 
IW  ISth  Motim  of  the  3  &  4  Vict.  c.  61,  pro- 

Rnti;,  having  or  kaepinx  the  bonae  open  for  the 
ale  if  beer  or  ain  within  the  prohibited  hoora. 

Sftoadl/,  aelling  or  retailing  beer  within  the  pro- 
Uitedluwra. 

Tbirdljr,  aaiftring  beer  or  cider  to  be  drunk  or 
"wimd  ia  or  at  aacb  booae  within  the  aaid  prohibited 

If  the  court  ahonld  be  of  opinion  that  the  aaid  oon- 
■ixiea  waa  legally  and  properly  made,  and  the  app. 
*■  liaUa  aa  aforaaaid,  then  the  aaid  conviistion  to 
*■!;  but  if  the  court  ahould  be  of  opinion  otherwiae, 
■ba  the  aaid  iofonaatioo  ia  to  be  diamiaaed. 

fqiw,  i«r  the  app.,  contended  that  there  waa  no 
<dBK  or  keeping  opm  the  houae ;  both  these  oon- 
ckmi  were  diatinctjy  negaUTed  by  the  facta  set  forth 
a  ibo  itideiioe.  Tba  door  waa  abut,  and  what  occnircd 
•■•oielliiig. 

Wnimua,  J. — The  endenoe  hat*  did  not  juatify 
ibt  caarlction.  Whether  or  not  it  waa  a  gift,  no  fraud 
•u  Binided,  and  tbare  waa  nothing  which  omoouted 
ktaUng. 

Cxwrnoii,  J.  ooDcarted.       Cimvi^lon  tpuuked, 

FO.  15,  17  atdax 
Brat  (app.)  v.  Somkbs  (reap.) 
(ititmrtleu —  Coji/tmny  na  office  liU  maeatar  it 

won — Signimg  jmy-litU—Jk^miuitUitg. 
^•imiituiJm  comliimet  iiKifict  till  hit  nuxtucr  Juu 

"it  lie  tIakUorf  dietamtimt  aocepting  office. 

%    Mu,    w   tAe  ftart    1857,  1858  and    1859, 

^  decltd   dumhmtnien,  md    mbtcribed   tlte 

"lalorj   declaration,      I»    1860  another  perton 

^4klotervewaednlf  elected,l>ut  did  not  tubicr&e 

'btdttJorntwa,  and  did  not  perform  Ihe  duties,  and 

*awl  Section  taiingplace  app.  re/uted  to  tign  tlte 

n-HeU  end  to  oontinae  to  act  in  the  office  of 

•inrduoeTdeii : 

•^  (lot  he  ton*  bo'imd  to  tign  mek  litt,  and  to  act 

■■'■'  Ut  mcctnor  wcu  dufy  mum. 

Ibiawaaa  caae  under  20  &  21  VicL  c  43.     An 

oaaiiitiaa  waa  preferred  by  Jamea  Somera,  the  high 

**'Hu  of  the  hundred  of  Leanewth,  against  William 

°^t  far  that  be  the  aaid  W.  Bray  bad,  aa  church- 

•"*«  of  the  pariah  of  Trenegloa,  neglected  to  sign 

'''i*«f  jurora  for  the  said  parish  for  tlie  present 

7^  18(1,  and    alter  bearing  the   parties  and  the 

*^'an  addooed  by  them,  the  juaticea  adjudged  that 

>•  aid  W.   Bray  ahould  be  fined  the  sum  of  5L 

U  the  aaid  W.  Bray,  alleging  that  he  ia  dissatisfied 

•"b  tie  aid   determin>ttiun,  a»  being  erroueooa  in 

[Mau.  Cas.— Vou  II.] 


point  of  law,  did  apply  to  the  aaid  justices  to  state  and 
sign  a  case  aetting  forth  the  facta  and  the  grounds  of 
auch  determination  for  the  opinion  thereon  of  the 
Court  of  Q.  B. 

CASK. 

The  deft,  having  on  30th  Sept.  1861  appeared  upon 
aummooa  before  the  juaticea  tu  answer  to  the  aaid  in- 
fonnation,  it  was  thereupon  proved  on  the  part  of  the 
aaid  oumpUinant,  that  the  aaid  W.  Bray  waa  in  the 
year  1837  duly  elected  churchwarden  fur  the  parish  of 
Trenegloa,  and  aubaciibed  the  atatotorjr  declaration  fur 
performing  the  duties  of  the  said  office.  That  in  the 
year  1858,  and  again  in  the  year  1859,  he  waa  similarly 
elected,  and  on  each  of  tlie  two  laat-mentioned  occa- 
atone,  again  anbscribed-the  declaration  acoepting  office. 
That  in  the  year  I860  Mr.  Bichard  Cliapman,  a  peraun 
liable  to  aerve  the  office  of  diurcbwarden  for  Trenegloa, 
was  duly  elected  a  churchwarden  of  that  parish,  but 
did  not  subscribe  a  dechuation  for  performing  hia 
duties  aa  churchwarden,  and  that  he  biul  not  in  fact 
performed  auch  dntiea.  That  except  aa  aforesaid, 
no  peraon  baa  aince  Easter  1859  been  elected  into 
and  accepted  the  office  of  chnroliwardea  for  Trenegloa. 
That  the  aaid  W.  Uray  haa  not  done  any  official  act 
aince  the  expiration  of  the  year  1859-60,  aod  baa  at 
all  times  aubseqnently  refused  to  do  any  act  as  chnrch- 
warden,  contending  that  he  was  not  bound  to  fill  the 
office  of  churchwarden  longer  than  during  the  one  y  'ar 
for  which  be  waa  last  elected  ;  whereupou  the  juaticea 
(knowing  the  great  importanceof  the  jury-liats  to  the  duo 
administration  of  justice,  and  that  soch  lists  could  not 
be  received  and  certified  by  tlie  jnsticn  aa  true  lists  of 
all  such  persons  within  the  respective  parishes  of  the 
division  of  Leanewth  aa  were  by  law  liable  to  aerve 
on  juriea,  nnleaa  auch  lista  were  attested  and  aab- 
acribed  by  those  oScera  who  are  required  by  the 
statute  of  6  Geo.  4,  c.  50,  to  attest  and  aubacrib*  tlia 
aame)  did  adjudge  and  determine  that  the  said 
W.  Bray  wa*  atill  a  churchwarden  for  the  said  pariah, 
and  was  bound  to  act  aa  such  until  bis  successor 
should  be  appointed  and  duly  qualified  by  subscribing 
the  proper  declaration,  and  tliat  he  ought  to  have 
aigned  the  said  jury-liat. 

If  the  court  should  be  of  opinion  that  the  said  W. 
Bray  was  boiind  to  sign  the  said  jury-lists  according 
to  6  Geo.  4,  c  50,  a.  45,  then  the  information  ahould  be 
confinned ;  but  if  the  court  ahould  be  of  a  contrary 
opinion,  then  the  said  informatiou  to  be  quashed. 

J.  H'alter  Smith  fur  the  respa.,  in  support  of  the 
conviction. — The  question  is,  whether  the  app.  kos 
bound  to  act  under  the  circimistaiiccs  stated.  The 
outgoing  clmrchwarden  continued  in  office  until  bis 
sucoeasor  waa  awom ;  this  ia  the  rule  of  all  annual 
offices:  (1181b  Canon,  5  &  6  Will.  4,  c.  62,  a.  9  ; 
Foot  V.  Prowie,  1  Str.  625.)  No  doubt  it  u  a 
hardship,  but  if  the  outgoing  churchwarden  is  not  still 
the  churchwarden,  the  consequence  is  tliat  there  is  no 
churcliwanleo.  The  new  churchwarden  is  not  de  jure 
in  the  office  till  be  ia  sworn,  though  perhaps  for  aoino 
purpuee  be  may  do  certain  acts  before  he  ia  sworn. 
[WiuiiTXAX,  J.—  It  seems  monstrous  to  bold  a  miiu 
liable  to  serve  for  any  length  of  time  because  another  man 
refiues.  If  Chapman  could  be  cuinpelled  toact,  he  onidit 
to  be. "I  (^Anon.  1  Vent.  247  ;  Hex  v.  Whitchurch,  7  B. 
&  C.  173 ;  Jiex  v.  Manh,  5  A.  &  E.  4C8;  tiartitu/ton 
V.  Holn  Trinity,  Bur.  Set.  Cas.  30,  240.) 

Collier,  Q.C.  for  tbe  app. — The  moment  the  new 
churohwarden  ia  elected  he  is  in  the  office,  and  lli» 
taking  of  the  oath  is  not  a  condition  precedent ;  he  is 
in  as  soon  as  he  is  rlected,  and  may  then  perform  his 
functions  ;  otherwise  the  conseqaence  would  be  that  a 
man  may  b«  saddled  with  the  office  fur  life,  fur  the 
inhabitants  may  choose  a  successor  who  will  never 
qualify.  [Cbuxpton,  J.—  Has  he  not  a  right  to  i>ut 
the  law  in  force,  and  make  them  elect  a  proper  per- 
son ?J    The  ecclesiaatical  courts  will  compel  a  man  ti> 
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be  sworn.  The  rule  m  to  a  t!th!ng-man  aeenu  to  show 
that  the  odice  lute  011I7  till  a  aacceaaor  is  elected : 
{Hex  T.  ItAabUmmU  of  Corfe  Mullen,  1  B.  &  Ad. 
iil  1 ;  Wooekock  t.  Gibson,  4  B.  &  C.  46S ;  Gibson's 
Codex,  canon  89,  p.  215.)  The  sUtate  of  Hen.  8 
override*  Ike  canon,  and  a  breach  only  renders  him 
Imble  to  the  censure  of  the  ecclesiastical  court: 
(Rogers'  Eedesiastical  Law.) 

J.  Walter  SvtUk  in  reply.— The  case  in  Ventria  is 
referred  to  in  the  case  of  1  B.  &  Ad.,  and  not 
spoken  of  as  an  authority :  (&  T.  Marsh,  5  A.  &  E. 
468  J  5  &  6  WilL  4,  0.  62,  s.  9  ;  1  Cur.  447.) 

Ctrr.  adv.  mdl. 

Feb.  22.— WioKTMAK,  J.— This  case  was  argued 
liefore  my  brother  Crompton' and  myself.  The  case 
of  the  app.,  in  being  obliged  to  contiuno  in  the  office 
of  chnrcliwarden,  becanse  the  successor  duly  elected 
and  otherwise  qualified  refuses  to  be  sworn  or  to 
miilce  the  statutory  declaration,  appears  a  case  of  so 
much  hardship  that  we  should  haTe  been  well  disposed 
to  bare  giTen  judgment  in  his  faTour  if  we  could  ha»-e 
ilone  so  connstentlj  with  the  authorities.  The  question 
is,  whether  the  outgoing  churchwarden,  whose  year  of 
office  had  expired,  may  be  considered  as  continuing  in 
office  nntil  a  successor  is  not  only  elected,  but  is  sworn, 
or  bas  made  the  statutory  declaration.  The  118th 
Cimon  says,  the  office  ot  churchwarden  and  sidesman 
shall  be  reputed  to  continue  until  the  new  church- 
warden who  shall  succeed  be  sworn.  The  necessity  for 
Hwearing  a  churchwarden  in  order  to  enable  bim 
lo  act  tie  jure  is  recognised  by  sereral  authori- 
ties in  the  courts  of  law  as  well  as  in  the 
Kcclesiastieal  Courts.  In  the  Anon,  case  reported 
in  Ventria  267,  it  is  said  that  a  churchwarden 
may  act  before  he  is  sworn  j  but  that  is  the  only  case 
which  we  are  aware  of  to  the  same  effect,  and  this 
.-luthority  upon  the  point  is  greatly  weakenrd  by  the 
obserralion  of  Lord  Denman  in  Jlex  v.  Marsh,  5  A. 

6  E.  47C.  In  the  case  of  Foot  y.  Prowse,  I  Strange, 
62.'i,  King,  C.  J.  compared  the  case  of  aldermen,  where 
they  are  annually  elected,  to  the  case  of  constables  and 
«ther  annual  officers,  who  are  good  officers  after  their 
vear  is  out,  and  until  another  is  elected  and  sworn, 
m  the  case  of  Hex  t.  The  Inhabitants  of  If  AtteiarcA, 

7  B.  &  C.  573,  it  was  held  by  the  court,  in  favour 
uf  the  ancient  certificates  purporting  to  be  made  by  the 
churchwardens  andoverseers,  that  thecourtwould  presume 
that  the  churchwarden  was  sworn  before  the  cei  titicates 
were  made,  apparently  considering  the  taking  of 
the  oath  not  necessary  to  make  him  churchwarden 
</«  Jure.  And  we  may  observe,  further,  that  by  the 
54  Geo.  3,  c.  107,  s.  1,  it  is  enacted  that  in- 
tlentures  for  binding  poor  apprentices,  executed  by 
(lenwns  acting  (or  churchwardens  of  atownship,  hamlet, 
or  chapelty,  shall  be  deemed  as  good  as  if  the  same 
had  been  executed  by  a  person  actually  swoni  to  the 
office  of  churchwarden  for  the  township,  hamlet,  or 
chapelry,  piovided  always  that  such  person  shall  be 
duly  sworn  into  the  office  of  churchwarden  of  the  parish 
wherein  the  township,  hamlet,  or  chapelry  binding  such 
poor  apprentice  is  contained,  or  into  the  office  of 
churchwarden  of  such  township  or  chapeh-y  separately. 
In  this  enactment,  the  Legislature  appears  to  have  con- 
Aidered  that  it  was  a  necessary  qualification  for  the 
churchwarden  to  enable  him  to  do  the  act  specified,  that 
he  should  be  sworn  either  as  churchwarden  of  the 
parish,  or  of  the  township,  or  the  chapelry.  It 
is  not  necessary  to  deci.te  in  this  ease  whether,  if 
Chapman  had  acted  in  the  office  of  churchwarden,  his 
nets  might  have  been  valid,  as  being  those  of  a 
churchwarden  de  facto f  but  he  never  acted  in  any 
way,  or  took  on  hunself  the  office,  and,  not  having 
been  sworn,  or  made  the  statutory  declaration,  it 
would  appear,  therefore,  of  necessity,  he  cannot  be 
considered  as  acting  de  jure.  It  would  seem  to 
tuUov  Bray  may  be  considered  to  be  in  the  office,  as  no 


successor  has  been  sworn,  or  done  any  act  which  would 
make  him  churchwarden  de  facto.  We  think- we  can- 
not relieve  the  app.,  and  that,  in  point  of  strict  law, 
he  is  bound  to  sign  the  jury-list.  The  comictioik 
will  be  affirmed  without  costs. 

Concietion  offirmeU  teitkout  easts. 


BOLLS   COUBX. 

Beported  b/  U.  K.  Yocao,  Esq.,  Itarrlster-at-Law. 

Feb.  21  and  March  21. 
UORIIBT  ARO  OTHEBS  V.    Thk  BuRIAI.    BoABD  OP 
THK     EXTBA-PABOCHIAL    P1.ACE    OP    ToXTETH- 
PABK. 

The  Burial  AcU  1852  and  1653— The  15  ^  16  Viet, 
e.  85,  ss.  IV  to  37  and  s.  52— r*e  16^17  Vict, 
e.  134,  ft.  5  and  7— The  14  Geo.  3,  e.  94,  s.  29 — 
The  55  Geo.  3,  e.  Ixx.,  ss.  l&  and  la— The  in- 
atmbents  of  IViillon-on-lhe-Hilt,  m  the  countj  of 
Lancaster,  of  SL  James's  Church,  of  St.  Michaett- 
Church,  and  of  St.  John  the  Baptist's  Church,  »s 
Toxteth-park — The  Toxteth-park  new  cemetery — 
Bight  to  fees  for  burials  therm. 
Seither  are  the  incumbents  of  Wakon-on-tke-Hitt,  u» 
the  countg  of  Lancaster  and  of&t.  James's  Churchy, 
of  St.  Michaets  Church  and  tf  St.  John  the 
Baptist's  ChunA  in  Toxteth-park,  ntor  Liverpool, 
nor  is  or  are  any  one  or  more  of  them,  under  thit 
provisions  <)f  the  above-mentioned  Ads  of  ParHes- 
ment,  the  incumbent  or  incambents  of  Toxletk-park  f. 
or  entitled  as  such  to  the  fees  paid  for  burials  in 
the  new  cemsterg  there. 

This  suit  was  instituted  by  the  Rev.  Thomas. 
Hornby,  vicar  of  the  parish  of  Walton-on-the-Hil,,  iti 
the  county  of  Lancaster ;  the  Rev.  Lewis  Frederick 
Thomas,  incumbent  of  St.  James's  Church,  Toxteth- 
park,  near  Liverpool;  the  Rev.  William  Glemeutsoo^ 
incnml>ent  of  St.  Michael's  Church,  Toxteth-park, 
aforesaid ;  and  the  Rev.  James  Uasnell,  incumbent  of 
St.  John  the  Baptist's  Church,  Toxteth-park,  afore- 
said. The  bill  prayed  a  declaration  that  the  pita, 
were  entitled  by  tuemselves  or  their  curates,  or  such 
duly  qualified  persons  as  the  pits,  might  authorise  t» 
perform  the  duties,  to  exercise  all  rights  and  authori- 
ties for  the  performance  of  religious  service  in  the 
consecrated  portion  of  the  said  Tuxteth-park  Ceme- 
tery, over  the  remains  of  the  parishiouera  of  th«  said 
parish  of  Walton-on-tiie  Hill,  or  ot  inhabitants  of  the 
said  district  of  Toxteth-park,  who  were  or  should  be 
buried  in  such  consecrated  ground ;  and  that  the  pits. 
Were  entitled  fo  receive  the  same  fees  in  respect 
of  £uch  burials  as  last  aforesaid,  as  they  bad 
previously  enjoyed-  and  received  in  respect  of  burials 
in  the  said  cemeteries,  of  or  attached  to  the  said 
churches  of  the  three  last-named  pits.  The  bill  ala« 
prayed  an  account  of  the  fees  received  by  the  defls.  for 
such  burials  as  aforesaid,  being  fees  to  which  the  pits, 
or  some  or  one  ot  them  were  or  was  entitled;  an 
account  of  like  fees  and  dues  and  perquisites  for  the 
erection  of  monuments  or  lablets,  &c. ;  fur  an  injuno— 
tion,  a  declaration  of  the  pits.'  rights  with  reference  to 
the  defts.'  cemetery  under  the  Burial  Acts  in  the  blli 
mentioned,  and  for  a  receiver. 

By  the  18th  paragraph  of  the  bill  (he  pits,  stated, 
that,  for  the  purpose  of  avoiding  any  questions  amongsfc 
themselves,  they  had  mutually  agreed  with  each  other, 
that  all  fees,  dues  and  perquisites  to  which  they  ox- 
any  of  them  were  or  was  or  should  be  entitled  in  re- 
spect of  burials  in  the  said  Toxteth-park  Cemetery, 
shonid  be  divided  between  themselves  while  they  re— 
spectively  held  their  respective  incumbencies  in  certain 
specified  proportions;  and  also  that  they  or  any  of 
them,  or  any  duly  qualified  cleijryman,  nominated  iix 
writing  by  any  of  them,  might  perform  the  biu-ial  sex-— 
vice  in  such  cemetery,  either  by  original  right  or  as  <». 
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HORHBT  AMD  OTHBBS  «.  TmB  BdBIAL  BoARD  OF  ToXTETH-PARK. 


[Bolls. 


pper  nbatitute,  poniMiit  to  the  proTisians  of  the  15 
k  16  Viet,  c  85. 

The  fieto  of  the  oue,  so  far  u  a  detailed  statement 
«t  Iken  is  Dsterul  to  this  report,  will  sufficiently 
)iffea  ban  the  jadgment  of  the  M.  B.,  utfra.  The 
Ukmif,  aaoDgat  the  other  sections  of  the  aboTe- 
ititedAirtf  of  Parliament,  were  cited  in  the  argomeots, 
si  ifeeitliy  read    and   commented    apon    bjr    the 

TWIit;  16  Vict  c.  85,  s.  32,  bjr  which  it  is  enacted 

— '  ibt  fnD  and  after  the  consecration  aa  aforesaid  of 

js;  bsolfroaDd  provided  under  this  Act  (except  anj 

faran  ttewf  intended  not  to  be  so  oonsecnted),  or 

itmiliruij  part  of  sncb  burial-ground  bjr  reason 

if  tit  mt  baring  been  already  consecrated  shall  not 

Kfut  te  be  eonaecrated,  then  from  and  after  such 

IJMaithebiabop  of  the  diocese  shall  appoint,  sneh 

WilfiaiBd  shall  be  deemed  the  burial-ground  of  the 

pnifiir  which  the  same  ia  prorided;  and  where  the 

aaai  ii  prorided  for  two    or  more  parishes,   such 

ieriil.;nuiui  shall   be  in  law   as  if  such    parishes 

nn  ose  |nrisb,  and  as  if  such  bnrial-ground  were 

Ik  bsfial-gromid   of    such   one  pariah ;    and   ererj 

insibcnt  or    minister    of    the  parish,  or    of  each 

of  tie  piriabes    (as    the  case  majr   be),   for  which 

nA  bmul-groood  ia  prorided,  shidl  bj  himself  and 

In  ca^t^  or  soch  duly  qualified  persons  as  sadi  in- 

oabest  or  minister  may  authorise,  perform  the  duties 

■ad  hm  the  same   rights^  and  authorities  for   the 

prfratnce  of  religions  serrice  in  the  burial  in  such 

^BBl^grDQiid,  or  in  the  eonaecrated  porUon  thereof,  of 

Iki  Roaiu  (^  pariahioners  or  inhabitants  t(  the  parish 

if  vhich  be  is   such   incumbent   or  minister,  and 

<UI  be  entitled    to    reeeire   the    some  fees   in   re- 

iptct  of  such   burials  which    he  has  preriously  en- 

JTid  aad  leceired,  and  the  clerk  and  sexton  of  such 

fH,  or  of  each  of  such  parishes  shall  (when  neoes- 

nrj)  perform  and  exerciae  the  same  dutiea  and  func- 

tin>  m  respect  of    the   burial   of  the  remains    of 

pmbioieni  or  inhabitants  of  the  pariah  of  wbirJl  he  is 

M  or  aextoa  in  sach  burial-ground,  or  the  oonse- 

lolai  portion  thereof,  and  shall  be  entitled  to  reeeire 

lbs  mne    fees    on    such    burials  as    he    has    pre- 

^dj  perfonned   and    exercised  and  receired  as  if 

•eh  banal-giDuiid    were    the    burial-gronnd  of    the 

■S^eeiira  psnshes  of  such  incumbent  or  minister,  cleric 

fi  aeiton    respectively,    and  the    parishioners  and 

■iubitints  of  such  pariah,  or  of  each  of  such  parishes, 

ttiJl  btre  the  same    rights    of   sepulture   in    such 

^■nel-froond  as  they  respectively  would  have  had  in 

Ibe  barial-groood  or  bunal-graunds  in  and  for  their 

a^tetire  pariah,  anbject,  nevertheless,  to  the  provisions 

knia  contained." 

Ae  SSth  secttoa  of  the  same  Act,  by  which  it  is 
<»Bed— **  that  where  at  the  time  of  the  discontinuance 
4  utamcnt  in  any  burial-gronnd  the  fees  in  respect  of 
^■iib  therein  are  divided  between  the  incomlrant  of 
tbt  puitli  and  the  incumbent  of  any  district  parish  or 
*^  ecclesiastical  district,  each  incumbent  shall  have 
^  one  proportion  of  the  fees  in  the  burial-ground 
*>  ^  pnrided  under  this  Act  as  be  was  entitled  to  in 
■opect  of  istcrments  in  tlie  old  burial-groiud.'' 

iiii  the  S2nd  lectian  of  the  same  Act,  by  which  it  is 
^•e^— "  that,  io  this  Act  the  following  words  and  ex- 
pauos  shall  bare  the  several  meanings  hereby  assigned 
t)  tbeo,  unless  there  be  something  in  the  subject  or 
^teit  repogsaat  to  such  construcUon;  that  is  tossy — 
°nk  shall  mean  every  place  having  separate  over- 
*<a  of  the  poor,  and  separately  maintaining  its  own 
fw:  fffffqwijfci'i  shall  mean  the  persons  for  the  time 

*"< uil  to  and  paying  rates  for  the  relief  of  the 

^<f  the  pariah:  Inctaiheat  and  minuter  shall,  in 
^prt  of  any  fee  made  payable  to  an  iccnmbent  or 
Wast  ouiler  this  Act,  mean  the  clergyman  who 
yH  have  bean  entitled  to  the  fee  had  the  body  been 
^■■tiatks  dmrcbyard  or  burial-gnuud  of  the  parish 


from  which  it  came,  or  in  the  burial-ground  of  the 
ecclesiastical  district,  in  case  such  district  has  a  burial- 
ground  at  the  passing  of  this  Act ;  and  if  any  diSinvnoe 
shall  arise  between  two  or  more  persons  severally 
claiming  to  be  the  incumbent  or  mioiater  under  thia 
provision,  such  difference  shall  be  determined  by  the 
bishop  of  the  diocese :  Churekaardens  shall  mean  also 
chapelwardens,  or  otlier  peraoos  discharging  the  duties 
of  churchwardens :  Ooerteen  shall  mean  also  any  per- 
sons authorised  and  required  to  make  and  collect,  or 
cause  to  be  ooUrcted,  the  rate  for  the  relief  of  the  poor 
of  the  parish,  and  acting  instesd  of  overseers  of  the 
poor,  &c.,  &c. :  Clerk  shall  mean  the  clerk  appointed 
pursuant  to  this  Act  by  any  burial  board  appointed 
under  this  Act." 

And  the  14  Geo.  3,  c.  94 — being  "an  Act 
for  establishing  a  new  church  or  chapel,  erecting 
at  Toxteth-park,  in  the  parish  of  Walton,  near 
Liverpool,  in  the  County  Valatine  of  Lancaster" 
— by  sect  S9  of  which  it  is  enacted — '>  that  thers 
shall  be  paid  to  and  into  the  bands  of  the  minister  of 
the  said  new  intended  church  or  chapel  for  the  time 
being,  for  the  performance '  of  the  several  offices  of 
minister,  clerk  and  sexton  there,  double  the  fees,  does 
and  perquisites  which  are  usually  and  of  right  ought 
to  be  paid  for  every  marriage,  churching,  burial  and' 
opening  the  ground  for  graves  in  the  thnrchyard  or 
cemetery  at  the  pariah  church  of  Waltou  aforesaid  ; 
and  that  the  minister  of  the  said  new  intended  ebnrck 
or  chapel  shall,  from  time  to  time,  collect  and  receive 
all  such  double  fees,  dues  and  perquisites,  and  account 
for  and  pay,  by  two  equal  payments  in  every  year,  on 
•very  24th  day  of  June  and  25th  day  of  Dec,  one 
moiety  or  half  part  thereof  to  and  into  the  hands  of 
the  vicar  of  the  said  parish  of  Walton  (or  the  time 
being,  or  his  agent  in  that  behalf,  to  be  divided 
amongst  himself  and  the  clerk  and  sexton  of  the  said 
parish  church  of  Walton,  within  ten  days  after  snoh 
vicar  or  his  agent  shall  have  received  the  same,  in 
such  shares  and  proportions  as  the  fees  payable  at  the 
said  parish  church  of  Walton  are  and  of  right  ought 
to  be  divided ;  and  that  the  remaining  moiety  or  half 
part  thereof  shall,  on  the  said  half-yearly  daya,  be 
divided  between  the  minister,  clerk  and  sexton  of  the 
said  new  intended  church  or  chapel,  in  such  shares  and 
proportions,  as  fees  of  the  like  nature  and  for  tha  like 
services  usually  are  and  of  right  ought  to  be  divided 
amongst  the  vicar,  clerk  and  sexton  of  the  said  parish 
church  of  Walton,  the  tirst  of  which  payments  to  thesaid 
vicar  of  the  parish  of  Walton  aforesaid,  or  bis  agent,  for 
the  use  of  himself  and  the  clerk  and  sextan  of  the  said 
parish  church,  and  the  first  of  which  divisions  to  the 
clerk  and  sexton  of  the  said  new  intended  church  or 
chapel,  shall  begin  and  be  made  at  and  upon  such  of 
the  said  half-yearly  days  aa  shall  first  happen  after 
the  consecration  of  the  said  intended  church  ur  chapel ; 
and  in  case  of  nonpayment  thereof,  at  any  time  or 
times  within  thirty  days  after  either  of  the  said  half- 
yearly  days,  one  equal  moiety  of  such  fees,  dues  and 
perquisites  shall  and  may  be  sued  fur  an4  recovered, 
from  tha  minister  of  the  said  intended  church  or  chapel 
for  the  time  being,  from  time  to  time,  by, and  in  tbe 
name  of  the  vicar  of  the  parish  of  Walton-on-the-Uill, 
in  the  county  of  Lancaster,  by  action  for  moneys  had 
and  received  for  his  use." 

Selwgn,  Q.C.  and  Jtaml  appeared  for  the  pits., 
and 

Tbe  Solialor-GtHtral,  Xobimon  and  Say  Its  (of  the 
common  law  bar),  for  the  defts. 

Seluij/n,  Q.C.  in  reply. 

Besides  the  sections  of  the  Acts  above  particularly 
stated  and  set  forth,  the  following  were  also  cited  iu 
the  argumenU :— The  IS  &  16  Vict,  a  85,  ss.  11  to 
37;  the  16  &  17  VicL  c.  134,  ss.  5  and  7  ;  the  14 
Geo.  a,  e.  94,  ss.  1  to  28 ;  and  the  55  Geo.  c  Ixz.  ss. 
15  and  16. 
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HOBMBT  JMO  OTHBU8  V.  ThB  BdBIAL  BoAKD  OP  TOXTKTH-PARK. 


[Rolls. 


The  Master  of  ths  Bolls  nid : — This  suit  b  in- 
stituted bjr  the  ricar  of  Walton-on-tbe-Hill,  and  bj 
three  iocnmbents  of  cbnrohes,  situated  in  Toxteth- 
park,  against  the  burial  board  of  Toxteth-park,  created 
under  the  Acts  of  Parliament  relating  to  the  burial  of  the 
dead.  The  bill  prajra  a  declaration  that  the  pita,  are  alone 
entitled  to  perform  the  burial  service  in  the  consecrated 
portions  of  the  Toxteth-park  Cemetery,  and  to  receive 
the  fees  for  so  doing.  It  seeks  an  account  of  such  fees 
against  the  defts.,  and  also  an  injnnotion  to  restrain 
them  from  intorfering  with  the  pits,  in  the  per- 
formance of  these  religions  observances.  The  Toxteth- 
park  Cemetery  was  consecrated  on  the  17th  Jane 
18$6.  When  this  tiwk  place,  the  bishop  of  the 
diocese,  in  order,  as  it  seems,  to  avoid  all  disputes 
as  to  fees,  fixed  a  high  scale  of  fees  for  the  performance 
of  the  religiotis  service  on  the  burial  of  the  dead, 
and  recommended  an  amicable  arnmgement  by 
which  the  duty  «f  officiating  at  the  funerals  was 
to  be  performed  in  rotation  by  the  clergymen 
liaving  churches  or  chapels  in  Toxteth-park,  and  the 
fees  divided  between  them.  This  arrangement,  it 
appears,  though  not  sanctioned  by  a  vestry  meeting, 
was  acted  npon  for  three  years  until  the  month  of  Nov. 
1859.  Unfortunately,  this  arrangement,  not  having 
the  force  of  law,  bound  no  one.  Some  changes  took 
place  also  in  ths  incumbencies  in  question.  On  looking 
into  the  Burial  Act,  it  appeared  to  the  pits,  that  the 
incumbent  of  Toxteth-park  was  entitled  to  receive  the 
burial  fees.  Each  of  the  pits,  seems  to  have  claimed 
to  fill  that  character ;  and  thereupon,  being  unable  to 
decide  that  question,  but  in  order  to  exclude  all  other 
persons,  and  assnniing  that  Toxteth-park  must  have 
such  an  incnmbent,  and  that  at  all  events  one  or  mnre 
of  them  must  be  such  incumbent  or  incumbents,  the 
pits.,  as  they  state  in  the  18th  paragraph  of  their  bill,  for 
the  purpose  of  avoiding  any  questions  amongst  thiim- 
selves,  have  mutually  agreed  with  each  other  that  all 
foes,  dues  and  perquisites  to  which  they  or  any  of 
them  are  or  is  or  shall  be  entiiled  in  respect  of  burials 
in  the  Toxtelh-park  Cemetery  shall  be  divided  be- 
tween themselves,  while  they  respectively  hold  their 
respective  incumbencies,  in  certain  specified  propor- 
tions. Unfortunately,  this  agreement,  if  acquiesced  in. 
wonld  bind  no  one  but  themselves  in  their  character  of 
incumbents;  and  upon  any  vacancy  occurring,  the 
whole  question  would  probably  be  moated  afresh. 
Neither  does  this  arrangement  between  the  pits,  dis- 
pense with  the  necessity  which  this  suit  imposes  on 
the  court  of  determining  which,  if  any  of  them,  is  or  are 
entitled  to  the  fees  for  burials  performed  in  the  conse- 
crated portion  of  Toxteth-park  Cemetery  ;  not  in  order 
to  prevent  a  future  repetition  of  this  suit  whenever  a 
change  shall  take  place  in  the  incumbency  of  any  one 
of  the  churches  or  in  the  parish  of  Walton-on-the-Hill 
itself,  but  both  because,  without  examining  the  claims 
of  each,  the  court  cannot  say  that  either  collec- 
tively or  Individually  they  sustain  the  character  they 
assumed,  and  also  because  the  defts.  insist  on 
having  the  rights  of  the  pits,  inter  n  ascertained 
for  the  purpose  of  having  it  determined  whether 
the  modem  relaxation  in  the  rules  of  pleading  in 
equity  enables  varions  persons,  each  claming  a  right 
against  the  other,  to  come  into  equity  to  enforce  that 
right  against  the  defts. ;  withuut  any  farther  deter- 
mination of  the  qnestion  than  that,  if  the  defts.  be  not 
entitled,  the  ri^ht  belongs  to  one  or  other  of  the  pits. 
I  have  thonglit  it  therefore  necessary  for  me  to  go  into 
the  whiile  qurstion,  and  to  state,  as  accurately  as  I  can, 
ray  opinion  upon  the  various  questions  raised  in  this 
suit,  and  which  of  the  parties  (if  auy)  to  it  is  or  are 
entitled  to  the  fees  in  question;  and  if  so,  in  what  pro- 
portions. The  first  qnestion  raised  is,,  whether  the 
dinlrict  of  Toxteth-park  is  or  is  not  extra-parochial. 
It  is  contended,  on  tlie  part  of  the  pits.,  that  Toxtctb- 

Hrk  liaa  always  formed  a  portion  of  the  parish  of 


Walton-on-the-Hill,  of  which  the  first  pit.  is  the  vicar. 
If  it  he  uot  a  portion  of  that  parish,  whatever  right  the 
other  pita,  tnay  have  to  be  {etmed  incumbents  of  Tox- 
teth-park and  to  take  the  fees  received  for  burials  in  the 
cemetery,  the  vicar  of  Walton-on-the-Hill  can  have 
none.  The  evidence  on  this  subject  is  not  satisfactory. 
On  behalf  of  the  pits,  the  testimony  of  old  witne-.sea  is 
produced  to  the  efifect  that  Toxteth-park  was  always 
considered  as  part  of  the  pariah  of  Walton-on-the- 
HilL  A  terrier  of  1 778  is  produced,  in  which  Toxteth- 
paric  is  entered  as  part  of  the  lands  of  Walton-on  the- 
Hill;  the  record  of  an  action  brought  in  the  Exchequer, 
in  the  40  Elis.,  Apgnwall  v.  MoUynevx,  is  pro- 
duced, in  which  it  appears  to  have  bMn  tried 
whether  Toxteth-park  was  part  of  the  parish 
of  Walton-on- the-Hill,  or,  as  asserted  by  the 
defts.,  part  of  the  pariah  of  Lancaster,  in  which, 
however,  nothing  final  was  determined;  and  various 
other  documents  and  Acts  of  Parliament  an  produced 
in  which  Toxteth-park  is  styled  part  of  the  parish  of 
Walton-on-the-Hill.  On  the  other  hand,  a  document  is 
produced datedinl707, in  which  Toxteth-park  is  treated 
as  extra-parochial;  and  in  1835  an  action  was  brought 
respecting  church-rates,  in  which  a  jury  found  that 
Toxtetli-park  was  extra-parochial,  and  a  prohibition 
was  founded  on  that  verdict,  which  was  not,  at  the 
time,  questioned  by  any  proceedings  in  banco,  and 
which  has  since  been  acquiesced  in  and  acted  upon  by 
the  vicar  of  Walton-on-the-Hill,  by  refusing  to  allow 
the  inhabitants  of  Toxteth-park  to  be  married  in  the 
church  or  buried  in  the  burial-ground  of  Walton-on- 
the-Hill,  as  of  right,  and  as  belonging  to  that  parish. 
In  particular,  the  first  pit  on  the  record  has  always 
acted  on  this  anumption  during  the  whole  period  of 
his  incumbency.  If  I  were  compelled  to  deal  with 
this  qnestion  on  the  present  eridence,  I  should  be  dis- 
posed to  give  greater  weight  to  the  finding  of  the  jury 
in  a  ease  where  this  point  was  expressly  the  issue  to 
be  tried  by  them,  and  where  it  is  to  be  supposed  that 
both  parties  ts  the  action  brought  forward  all  the  evi- 
dence that  could  be  fonnd  to  bear  on  the  subject,  than 
to  the  detached  portions  of  evidence  of  a  contrary 
tendency  brought  before  me,  and  all  which  must,  it  is 
to  be  assumed,  have  been  duly  considered  by  the  jury. 
But,  in  truth,  apart  from  such  verdict  I  should  not 
think  the  evidence  conclusive  on  either  side,  and  I  do 
not  think  that  I  ought  to  find  the  pits,  entitled  by  the 
verdict  in  an  action  in  which,  at  lea.it,  the  three  last 
were  not  represented.  If  therefore,  npon  the  con- 
sideration of  the  rest  of  the  case,  I  shoidd  be  of  opinion 
that  the  right  to  receive  the  burial  fees  in  the  ceme- 
tary  of  Toxteth-park  depends  on  the  question  whether 
Toxteth-park  itself  be  or  be  uot  extra-parochial,  I 
should  direct  an  issue  to  try  that  question  before  a 
jury,  or  summon  a  jury  before  myself  for  that  purpose. 
I  abstain,  therefore,  from  any  fiirtber  comment  on  the 
evidence  adduced  on  that  part  of  the  case,  and  proceed 
to  consider  the  question  of  the  right  to  receive  theso 
bnrial  fees  on  the  assnmption  that  Toxteth-park  forms 
a  portion  of  the  parish  of  Walton-on-the-Hill.  If  on 
this  assnmption  the  pits,  are  not  entitled  to  reoeivo 
these  fees,  any  further  investigation  of  that  qnestion 
would  be  superfluous.  If,  on  the  other  hand,  the  right 
of  the  pits,  or  any  of  them  to  receive  the  fees  should 
rest  on  this  assnmption  alone,  then  it  will  be  necessary 
to  submit  the  fact  of  the  extra-parochiality  of  Toxteth- 
park  to  a  further  examination  before  a  jury.— I  pro- 
ceed, therefore,  to  examine  the  claims  of  the  pits,  to  the 
fees,  taking  them  teriatim.  The  fees  foi  burials  in 
cemeteries  authorised  aa  Toxteth-park  is,  under  the 
public  Burial  Acts,ara  payable  and  receivable  according 
to  the  mode  regulated  by  these  Acts ;  except  so  far  as 
they  are  affected  by  local  Acta  relating  to  the  place 
where  the  bnrials  oconr.  Independently  of  the  provi- 
sions by  statutes,  such  fees  are  not  payable  or  receiv- 
able.   Consequently  it  is  with  reference  to  these  alone 
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tint  tbe  dainu  pnt  forth  \>j  tlie  pita,  must  be  con- 

wltnd.    Pnperlj,   tbtj  moat  be    conaidend    under 

tnnpects :  first,  what  right  each  pit  maj  have  under 

the  general  Acta  relating  to  the  burial  of  the   dead 

■fHek  affeet  the  whole  kingdom ;  second!;,  what  right 

«ack  maj  bare  nnder  tbe  provisiona  of  local  Acta  of 

the  Ltgislatara  which  may  affect  the  qoeetion ;  and,  in 

«ai>idering  the  latter  branch  of  the  caae,  it  will  be 

jnper  to  ioqnire  what  bearing   the  proTiaions  of  the 

jalilic  Acta  bare  on  the  right  created  bj  the  local  Act 

in  each  caae.    I  will  begin  with  the  cose  of  the  first  pit 

«•  the  record,  and  consider  what  hia  right  to  receire 

4ie  fees  on  bniials  are — first,  as  regards  the  general 

Acts,  and  next  as  regards  the  local  Acts  which  apply 

Id  Toxtethpark.    Tbe    pablic    AcU  of    Parliament 

wUdi  retolate  the  burial  of  the  dead  are  three.     The 

frst  i<  the  Act  of  15  &  16  Vict  e.  85,  commonlj 

Jnum  as  the  Metropolitan  Bnrial  Act    This  statute 

extends  only  to  the  metropolis,  which  expression  is 

drfned  in  the  SSrd  section  of  the  Act   Tbe  second  Act 

iitbatof  the  16  &  17  Vict  a  134,  which,  by  sect  7, 

-otcnds  the  prorisions  of  the  first  statnte,  with  certain 

oteptioos  proper  only  to  the  metropolis,  to  the  whole 

eTEggUnd  and  Wales.    Tbe  third  Act  is  tbe  20  &  21 

Vietc.  81,  entitled  "An  Act  to  amend  tbe  Bnrial 

Acta,"  tbe    prorisiona    of   which    hare   no  bearing 

OB  the  qoestions  I   have  to   decide.      They    depend 

«JOB   tbe     first    two    Acts,  and     principally    upon 

tie    prorisiona    of    the    first,    which    are     by    the 

srand    extended   to   phices  in    England   beyond  the 

■MfrepoGs.     The  firat  ten  sections  are  not  material  for 

tla  present  porpose.     Tbe  1  Ith  section  enacts  how  the 

(■rial  board  of  the  parish  is  to  be  created,  and  how  its 

aenbeis  are  to  be  elected.     Tbe  12lh  prorides  how  its 

rsewdcsaretobesnpplied.  Thenext  six  sections  pnride 

Wthebnsinesaoftbebnrialboardistoeondoeted.  Tbe 

Itth  section  piovidea  for  the  payment  of  tbe  expenses  of 

tbe  board.     The  20th  and  2 1st  sections  girs  the  board 

fowerte  niae  money.  Tbe  22nd  prorides  for  the  appli- 

cslion  of  tbe  moneys  to  be  raised  and  of  the  incomes  to 

*ije  fiom  the    borial-ground.     The  23rd  enacts  that 

pniies  may  unite  for  the  purpose  of  proriding   a 

••rial-gronnd  for  the  common  use  of  such  parishes, 

od  irgnlates  the  mode  of  doing  so,  and  constitute  one 

Ivial  board  for  the  parishes  united  for  that  purpose. 

The  S4th  Duka  tbe  bnrial  board  s  body  corporate. 

The  25th  directs  the  bnrial  board  to  prorido  ■  burial- 

{nmid  for  th«  parish  or  parishes,  for  which  they  are 

sfponted  to  set     The  next  six  sections  confer  powers 

01  dw  bnrial  board  fir  tbe  purposes  therein  Bp«ified, 

»<*•  the  laying   ont  of  burial-grounds,  the  contracting 

fcr  werks  aiid  the  like.    The  next  six  sections,  rix., 

fma  32  to  37,  relate  to  tbe  mcome  to  be  derived  from 

fm  for  bnrial  and  for  tbe  sale  of  exclusive  rights  of 

loriil  vanlts  and  the  erection  of  monuments.  Of  these 

»k«  32nd  is  the  clause  which  specially  relates  to  this 

^ject,  and  has  been  the  subject  of  much  comment  on 

fcott  sides  in  the  argument  before  me.   The  clause  is  in 

<kaewards:  [His  Hononrreadtheclanseasabovestated 

ad  continued.]  The  firat  qneetion  which  arises  in  ascer- 

tsining  tbe  effect  of  this  clause  is  the  meaning  to  be 

Cached  to  the  word   "  parish."    The  second  is  the 

"isning  of  the  word  "  inenmbent"    The  word  parish 

is  defined   in  the   52nd  section  of  the  Act  to  mean 

«TBy  place  bavmg  separate  oveneem  of  the  poor,  and 

•epmltly  maintaining  its  own  poor.     It  ia  admitted 

thjt  Toxteth-park  is  a  place  having  separate  overseers 

<f  tbe  poor,and  that  it  separately  maintains  its  own  poor  j 

and  that  it  n  not  in  that  respect  mixed  np  with  any 

ether  place,  or  with  the  i»st  of  the  pariah  of  Walton- 

««  the  Hill.  It  follows,  therefore,  although  according  to 

acient  boundaries   Toxteth-park   is  and  always  has 

Wen  a  portion  of  the  parish  of  Walton-on-the-Hill, 

«ffl  that,  within  the  meiminK  of  this  Act,  Toxteth- 

#Bfc  is  to  be  ngarded  as  a  distinct  and  separate  parish, 

ad  that  if  it  bad  been  thought  convenient  to  have  one 


common  burial-ground  for  tbe  whole  of  the  parish  of 
Walton-on-the-Hill,  incloding  in  that  deaignution  tbo 
district  of  Toxtetb- park,  it  would,  under  tbo  2Srd 
section  of  the  Bnrial  Act,  have  been  necesssty  to  pro- 
vide the  bttrial-gruimd  for  Walton-on-the-Hill  and 
for  Toxteth  as  for  two  distinct  pariahes,  and  a 
joint  burial  board  must  have  been  formed,  which, 
nnder  the  24th  section  of  tbe  Act,  wonld  have 
have  been  incorporated  by  the  name  of  the  *'  Burial 
Board  for  the  parishes  of  Walton-on-the-Hill  and 
Toxteth- paik,  in  the  county  of  Lancaster;"  and  nnder 
tbe  29th  section  arrangements  would  lavt  had  to  have 
been  made  between  the  vicar  of  Walton  on  the  one 
band  and  the  incumbent  of  Toxteth-park,  assuming 
such  to  exist,  on  the  other,  for  the  purposes  men- 
tioned in  that  section.  I  then  torn  again  to  the  S2nd 
section  oi  the  Act  for  the  porpcae  of  ascert«niog  the 
meaning  given  by  that  Act  to  the  term  "mcoinbent" 
It  is  thia:  [His  Honour  read  that  section  as  above  stated, 
and  continued.]  Taking  these  two  definitions  together, 
I  urn  of  opinion  that  the  vicar  of  Walton  cannot  in  that 
character  claim  these  fees  in  respect  of  the  bnrial  of 
persons  dying  vrithin  Toxteth-park,  becaose  in  this 
respect,  as  I  have  already  observed,  it  is  foi  the 
purposes  of  this  Act  a  distinct  parish  from  Walton. 
For  the  same  reason,  I  am  therefon  of  opinion  that  the 
first  pit.  on  the  record,  who  is  such  vicar,  cannot,  upon 
the  facts  established  befon  me,  be  considered  to  be  the 
inenmbent  of  Toxteth-park,  within  the  meaning  of  this 
Act,  and  for  tbe  purposes  of  it  He  clearly  is  not  so 
dejfacto;  for,  since  bis  induction  into  the  vicarage 
of  Walton,  he  has  treated  Toxteth-park  as  a  place 
apart  from  his  vicarage.  He  has  not  buried  or  married 
the  inhabitants  thereof  as  being  dwellen  witliin  his 
parish.  If  he  be  tbe  inctunbent  dejitre,  still  the  clause 
only  provides  that  the  incumbent  of  the  parish  shall 
have  the  same  rights  for  the  performance  of  religions 
service  in  the  bnrial  of  the  remains  of  the  inhabitants, 
and  riiall  be  entitled  to  receive  the  same  fees  in  re- 
spect of  such  buriak,  as  those  which  he  has  previously 
enjoyed  and  received.  Independently  of  the  local  Act, 
to  which  I  shall  presently  nler,  and  which  I  shall  con- 
sider in  conjnnetion  with  this  clause,  the  vicar  of  Walton 
has  hitherto  enjoyed  no  rights  or  authoriues  for  the 
performsncs  of  religions  service  in  the  burials  of  the 
remains  of  the  inhabitants  of  Toxteth-park,  or  received 
any  fees  in  respect  of  such  burials.  1  am  of  opinion, 
therefore,  that,  regarding  the  question  solely  on  the 
construction  of  tbe  public  Acts,  the  pit.  Mr.  Hornby  is 
not  the  incumbent  of  Toxteth-park  within  the  mean- 
ing of  tbe  word  as  used  in  that  32nd  section,  or  in 
that  character  entitled  to  receive  tbe  foes  in  question. 
The  3Sth  section,  however,  is  relied  upon  in  his  behalf ; 
it  is  in  these  words :  [His  Honour  read  tbe  section  as 
above  stated,  and  continued.]  In  my  opinion  this  seotioa 
cannot  assist  his  case,  unless  he  were  the  incumbent 
of  Toxteth-park,  which  in  my  opinion  he  is  not, 
for  the  reasons  I  have  already  stated.  There  is 
nothing  in  the  two  other  public  Acts  which 
affects  this  question,  which  rests  solely  on  the  con- 
struction of  the  sections  of  tbe  15  &  16  Vict 
to  which  I  have  referred.  It  is  true  that  this 
Act  does  not  deprive  the  vicar  of  Walton  of  any  rights 
which  he  previously  had,  and  which  he  might  have 
entorced  or  maintained  in  any  court  of  law;  but  I  am 
of  opinion,  for  the  reasons  I  have  already  stated,  that 
for  the  purposes  of  a  cemetery  established  under  the 
authority  of  this  Act,  it  does  not  by  itself  give  to  or 
confer  upon  him  any  right  to  receire  fees  for  the  per- 
formance of  the  burial  service  in  the  consecrated  portion 
of  the  cemetery  of  Toxteth-park.  Whether  it  has  any 
sucli  effect  by  relation  to  any  provisions  contained  in 
any  local  Act  under  which  the  vicar  now  receives  burial 
fees,  I  shall  notice  immediately,  when  I  am  considering 
the  provisions  of  the  local  Acts  of  Parliament  relating 
to  this  district The  next  plton  tbe  record  is  the 
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jncnmbent  of  St.  Jaines's  Church,  which  is  situate 
within  the  district  of  Toxteth-park.  This  is  established 
«nder  an  Act  of  the  14  Geo.  3,  c  94,  entitled  "  An 
Act  for  establishing  a  new  chnrcli  or  chapel  erecting  at 
Toxteth-park,  in  the  parish  of  Walton,  near  Liverpool, 
in  the  county  paktine  of  Lancaster."  It  recites  the 
wants  of  the  inhabitants  for  increased  and  improred 
church  accommodation;  it  allots  a  piece  of  (iround where- 
on a  church  or  chapel  was  then  erecting,  and  fora  cburch- 
jurd  ur  cemetery,  in  the  close  called  the  new  field  orTox- 
tetb-park,  for  the  purpose  of  completing  the  new  in- 
tended church.  It  appoints  commissioners,  enacts 
that  the  pews  shall  be  marked,  and  the  rents  fixed 
tliereoD,  at  not  less  than  HO/,  per  annum,  and  not  to 
exceed  180/.  per  annum.  It  enacto  that  the  seats  shall 
be  sold  by  auction,  and  the  purchase-money  applied  in 
lepaying  the  subscribers.  It  provides  for  the  recovery 
of  the  rents  of  the  seats,  and  also  for  the  appointment 
,  of  churchwardens,  whose  qualifications  must  be  that 
of  being  a  proprietor  of  a  seat  in  the  church,  and  the 
electors  are  to  be  the  other  proprietors.  The  minister, 
on  the  occasion  of  a  vacancy,  is  to  be  elected  by  the 
proprietors  of  seats;  it  provides  for  the  duties  of  the 
minister  and  his  stipend  out  of  the  pew-rents,  and 
provides  for  the  mode  of  recovering  it ;  and  also  the 
4Bularies  of  the  clerk  and  sexton.  The  statute  goes  on 
to  enact,  in  these  words,  "  that  no  corpse  shall  be 
buried  within  the  said  new  intended  church  or  chapel, 
tiut  only  in  the  said  new  intended  cbnreliyard  or  ceme- 
tery thereunto  belonging,  which  churchyard  or  ceme- 
tery is  hereby  vested  in  the  churchwardens  or  persons 
Acting  as  or  in  the  nature  of  churchwardens, 
for  the  time  being,  who  are  hereby  authorised  and 
■empowered  to  sell,  dispose  of  and  convey  burial  places 
in  the  churchyard  or  cemetery  to  any  person  or  persons 
■er  their  respective  heirs  willing  to  become  purchasers 
thereof."  The  clause  then  goes  on  to  provide  for  the 
.application  of  the  moneys  so  to  be  derived.  The  next 
olause  saves  all  the  righM  of  the  rector  and  vicar  of 
Walton.  The  next  clause  refers  to  the  fees,  and  is  in 
these  words :  [His  Honour  read  the  clause  as  above 
«tated,  and  continued.]  The  question  is,  what  right 
this  Act  gives  to  the  incumbent  of  St  James's  and  to 
the_  vicar  of  Walton  with  reference  to  the  fees  for 
burials  in  the  cemetery  of  ToxUth-park?  The  fimt 
«bserTation  which  occurs  is,  that  no  dwtrict  is  expressly 
defined  as  belonging  to  this  church  or  chapelry;  the 
pews  and  the  right  of  sepulture  are  to  be  sold  indis- 
criminately to  all  who  think  fit  to  buy, whether  residing 
in  Toxteth-park  or  out  of  it.  It  is  not  a  burial- 
ground  attached  to  Toxteth-park,  or  indeed  to  any 
defined  place.  It  cannot  be  treated  as  the  bnrial- 
£rouud  of  Toxteth-park,  for  it  is  not  one  in  which 
any  inhabitant  of  Toxteth-park  has  any  right  of  being 
buried.  From  iu  establishment  up  to  Sept.  1 844  this 
church  or  chapel  with  its  cemetery,  except  that  both 
are  situated  within  the  district  of  Toxteth-park, 
Jiad  no  more  connection  with  Toxteth-park  than 
with  any  other  pUce  that  lies  so  near  to  it  as 
the  furthest  extremity  of  ToxUth-park.  It  is 
irue  that  on  the  3rd  Sept.  1844  the  Queen,  by 
order  in  council,  under  the  provisions  of  the  Church 
Building  Acts,  assigned  a  district  to  the  consecrated 
chapel  of  St.  James,  at  Toxteth-park,  not,  however, 
making  it  co-extensive  with  Toxteth-park,  and  leaving 
the  burial-gronno  just  as  it  was  before;  thu  is,  leaving 
it.»  private  cemetery  in  which  any  one  might  purchase 
the  right  of  interment,  and  the  profits  to  be  derived 
from  which  were  to  be  applied  in  decorating  the  ohurob. 
Is  is  clesr,  I  think,  from  these  facts  that  the  incumbent 
of  this  church  cannot  claim  to  be  the  incumbent  of 
Toxteth-park.  At  the  utmost  be  is  only  incumbent  of 
••  portion  of  Toxteth-park,  set  apart  for  ecclesiastical 
purposes.  Many  large  parishes  have  been  divided 
into  ecclesiastical  districts  and  incumbents  given  to 
.each  of  those  districts,  but  none  of  the  incumbents, 


either  separately  or  jointly,  were  of  could  be  considered 
as  the  incumbent  of  that  parish.  Is  the  pit.  then  an 
incumbent  of  an  ecclesiafitical  district  within  the  terms 
of  the  definition  of  the  word  "incumbents,"  in  the  52nd 
section,  and  as  such  entitled  as  of  right  to  the  fees  in 
question,  or  to  any  portion  of  them?  To  snstaia  this 
hemostestablish  that  he  (the  clergyman)  would  havebeen 
entitled  to  the  fees  had  the  body  been  buried  in  the  chntcfa- 
yard  or  burial-ground  of  the  parish  from  which  it  came. 
In  my  opinion  that  means  such  burial-ground  attached  to 
the  parish  or  to  the  eccleniastical  district  of  which  he  is 
incumbent,  as  the  inhabitant  of  that  district  would  have 
a  right  to  be  interred  in.  It  does  not  mean  that  any 
specnlation  or  conjecture  is  to  be  formed  whether,  if  no 
cemetery  had  existed  in  Toxteth-park,  tlie  deceased 
person  would  have  bought  a  right  of  interment  in  the 
burial-ground  attached  to  any  other  cbnroh.  But  the 
burial-ground  of  St.  James's  is  not,  and  never  was,  the 
burial-ground  of  Toxteth-park.  The  next  words  in  the 
clause  which  relate  to  the  burial-ground  of  the  eccle- 
siastical district,  in  case  such  district  has  a  burial- 
ground  at  the  passmg  of  this  Act,  do  not  in  my  opinion 
assist  his  contention.  St.  James's,  treating  it  as  an 
ecclesiastical  district,  had  no  burial-ground  at  the 
passing  of  this  Act,  and  has  not  now  any  burial-grouud 
in  the  sense  intended  by  this  clause,  if  I  construe  it 
correctly.  There  is  a  burial-ground  attached  to  the 
church  of  St.  James's,  but  it  is  one  in  which  the  right 
of  interment  can  only  be  obtained  by  purchase.  It  is 
in  no  sense  the  burial-ground  of  the  ecclesiastical 
district  defined  in  1844,  in  which  the  inhabitants  dying 
within  that  district  have  any  right  to  be  buried.  If  it 
be  contended  that  the  incumbent  of  St.  Jameses 
ought,  under  thu  equitable  construction  of  this 
clause,  to  be  considered  entitled  to  be  kept  un- 
afiected  with  regard  to  the  fees  in  respect  of  burials 
of  remains  of  inhabitants  of  Toxteth-park  which  be 
previously  received,  if  his  cemetery  had  been  dosed, 
then  the  answer  is,  that  the  formation  of  the  burial- 
ground  at  Toxteth-park  leaves  him  and  the  burial- 
grounds  established  by  the  local  Act  exactly  in  the 
same  situation  as  they  were  in  before  ;  for  by  the  Sth 
section  of  the  second  Act,  the  16  &  17  Vict.  c.  134,  it 
is  provided  that  the  Aet-"  shall  not  extend  to  authorise 
the  discontinuance  of  burials,  or  to  prevent  the  burial 
of  the  body  of  any  person  in  any  cemetery  established 
under  authority  of  any  Act  of  Parliament ;"  neither 
therefore  on  the  ground  that  the  incumbent  of  the 
church  of  St.  James's  is  the  incumbent  of  Toxteth- 
park,  nor  on  the  ground  that  tlie  cemetery  in  which  he 
is  entitled  to  perform  the  service  has  been  discontinued, 
or  the  right  of  burial  there  altered,  can  the  incimbent 
of  St.  James's  msist  on  the  right  to  receive  the  foes 
paid  for  the  performance  of  the  burial  service  io  the 

Toxteth  cemetery. The  same  observations  apply  to 

the  vicar  of  Walton,  so  far  as  his  interest  in  or  connection 
with  the  church  of  St.  James  is  concerned.  He  has 
a  tight  to  half  the  burial  fees  received  by  the  incumbent 
of  St.  James's  for  the  performance  of  the  burial 
service  in  this  burial-ground.  This  right  can  in 
no  respect  improve  his  position  as  incumbeot 
of  Walton,  or  make  him  an  incumbent  of  Toxteth- 
park,  and  as  the  burial-ground  is  left  nnafiiectod  by 
the  Act  un.ier  which  the  cometei?  in  Toxteth-park  is 
created,  he  is  not  entitled  lo  requke  to  be  paid  the  fees 
received  for  burial  there.  It  may  be,  no  doubt,  that 
the  burials  in  the  cemetery  erected  under  the  Act  of 
14  Geo.  3  may  be  diminished  by  the  esUblishinent  of 
the  new  cemetery  in  Toiteth-park ;  but  this,  in  the 
absence  of  specific  enactments,  gives  the  persons  in- 
terested in  the  cemetery  so  injuriously  affected  bo  . 
equity  to  have  the  loss  occasioned  to  them  '>j''" 
establishment  of  a  neighbouring  cemetery  made  good  to 
them  (even  if  it  were  established,  which  here  it  is  D"')- 
If  such  an  equity  existed,  it  would  apply  equally  to 
those  persons  who  are  interested  in  the  appUoatiou  of 
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the  mooejs  paid  for  the  right  uf  interment  there.  Bat, 
ia  mj  opinion,  the  pabli:  Burial  Acts  do  not  apply  to 
mch  casei,  I  am  of  opinion,  therefore,  that  the  second 
^  on  this  record  is  not  entitled  to  maintain  this  suit. 

^The  next  pit.  on  the  record  is  the  incumbent  of  the 

dmreh  of  St.  Michael  in  Toxtetb-park.  This  church 
wu  established  b;  a  local  Act  of  55  Geo.  3  (1815), 
c  70;  it  isentitled  "An  Act  for  establishing  acburchor 
ckipel  in  Toxteth-park  in  the  parish  of  Walton-on-tbe- 
Hill  in  the  conntj  of  Lancaster."  It  recites  that  John 
Cnfg  had  lately  bought  and  set  apart  a  piece  of  ground 
is  Tuxieth-park  for  the  site  of  a  church,  together  with  a 
cemetery  to  the  same,  and  had  conveyed  it  to  trustees 
ud  beilt  a  church  on  it.  It  Tests  the  property  in 
ike  tnistees  and  enacts  that  the  church  and  cemetery 
sbill  be  set  apart  for  ever  for  the  service  of  Almighty 
Ged  aeoording  to  the  Liturgy  and  usages  of  the  Church 
of  England,  and  called  the  Church  of  St.  Michael, 
ToitetL  The  seats  are  rested  in  trustees;  100  free 
■eats  are  set  apart  for  the  use  of  the  poor,  the  rest  are 
ts  Iw  told  by  Mr.  Cragg,  who  is  to  receive  the  rents  of 
tben  to  reimburse  himself  his  expenses  in  building  and 
nstaining  the  church.  The  appointment  of  the  minister 
ii  the  private  patronage  of  the  patron  of  Walton. 
There  an  donble  feea  appointed  for  the  funeral  aer- 
ikt,  one  half  of  which  is  to  be  paid  to  the  vicar  of 
Vtlton.  The  15th  and  16th  sections  relate  to  the 
burial  within  the  cemetery.  The  15th  provides  that 
the  burial  places  shall  be  vested  in  tmstees,  who  are 
uthorised  to  sell  such  places  of  burial  for  places  of 
hirial  to  any  penon  willing  to  become  the  purchaser 
tlmeef ;  and  the  Act  pr«vides  for  the  application  of 
lie  money  to  arise  from  this  sonrce.  The  1 6th  section 
pnrides  that  one-fourth  of  the  cemetery  shall  be  re- 
terred  for  the  burial  of  poor  who  die  in  Toxteth-park 
■itliia  the  circuit  of  one  mile  from  the  chureh.  Except 
fcr  this  16th  lection,  the  church  of  St.  Michael  would 
M  in  Bobstanoe  differ  from  the  church  of  iit.  James ; 
bejrood  this,  that  it  has  not  hitherto  been  erected  into 
a  ecclesiastical  district  by  any  order  in  council,  as 
bas  been  the  case  with  the  church  of  St.  James.  It 
ii,  therefore,  except  as  to  one-fourth,  a  private  burinl- 
{roood,  the  profits  of  which  belong  to  private  indivi- 
iatii,  which  is  in  no  degree  interlered  with  or  discon- 
liaaed  by  reason  of  the  establishment  of  the  cemetery 
is  Toxuth-paric,  and  to  which  the  observations  I  have 
shtady  made  relative  to  the  cemetery  of  St  James 
<^eally  apply.  These  are  not,  in  my  opinion,  aifected 
^  tin  right  of  the  poor  to  be  buried  there,  which  is 
nsfined  to  those  who  die  within  a  mile  of  the  church. 
Thi<  is  not  oo-extensive  with  Toxteth-park,  not  is  St. 
Michael's  an  ecclesiastical  district,  ao  that  in  no  sense 
Ob  it  he  considered  as  eitlier  a  chnrcb  or  cemetery  for 
the  entire  district  of  Toxteth-park,  or  for  an  ecclc- 
mitical  division  of  it.  It  is,  in  truth,  a  mere  private 
tolcqaise  to  afford  chnrch  accommodation  to  persons 
raiding  in  the  neighbourhood,  whetlier  inhabitants 
of  Toxteth-park  or  not;  and  seeking  to  obtain 
»rae  rennncration  for  so  doing,  from  the  sale 
o{  pen  and  chnrch  sittings  and  places  of  burial  in- 
^ixriimnately,  to  all  who  may  wish  to  obtain  them. 

^The  last  pit.  on  the  record  is  the  incambent  oi  St. 

I'ha  the  Baptist's  Church,  in  Toxteth-park.  This 
li'strict  was  created  by  an  order  in  council  of  the  23rd 
Sept  1837,  under  the  anthority  of  the  Chnrch  Build- 
iaj  Acts,  which  enable  the  Ecclesiastical  Commissioners 
••  diride  any  parish  into  two  or  more  districts  for 
'o^lcaisstical  purposes ;  the  district  is  accvrdingly  de- 
fined by  the  order  in  conncil  as  s  portion  of  Toxteth- 
(wrk,  and  the  district  is  named  "  the  district  of  St 
John  the  Baptist,  Toxtetb-parL"  The  church  itself 
»M  seeted  by  the  Kcolesiastical  Commissioners  to 
sSwd  seats  to  180O  persons,  of  wliicli  seats  800  arc  free. 
This  church  has  no  burial-ground  attached  to  it,  the 
pat  of  the  land  (by  Lord  Setton)  having  provided,  as  a 
■""'" ,  against  the  exercise  of  any  sack  right ;  and 


accordingly  the  order  in  conncil  gives  no  such  right 
In  trath,  however,  except  that  this  chnrch  was  erected 
by  the  Ecclesiastical  Commijsionere,  and  except  that 
private  burial-grounds  are  attached  to  St  James  and  St.- 
Michnel,  then  is  no  distinction  between  any  of  these 
churches,  or  the  rights  of  the  incimibents  of  them,  so  far 
as  regards  the  question  before  me.  They  are  all  in  the 
nature  of  chapels  of  ease  to  the  parish  of  Walton. 
Assuming  that  parish  to  inclode  the  township  of  Tox- 
teth-park, they  confer  no  right!  on  the  incumbents 
beyond  those  specified  in  the  provisions  contained  in 

the  instnunenti  creating  them. 1  have  now  gone 

through  the  case  of  each  of  the  four  pits.  I  have 
stated  the  reasons  which  have  led  me  to  the  conclu- 
sion that  uo  one  of  them  separately  is  of  right  entitled 
to  any  of  the  fees  received  for  the  performance  of  the 
religions  service  over  the  remains  of  persons  dyin^ 
within  Toxteth-park,  and  interred  in  that  cemetery. 
It  remains  to  be  considered  whether  by  any  combina- 
tion of  all,  or  some  of  them,  that  right  can  be  sus- 
tained. The  observations  I  have  made  in  considering 
the  case  of  each  sh^w  that  in  my  opinion  no  union  of 
them  can  confer  that  right  upon  them.  If  the  incam- 
bent of  St  James  could  claim  the  fees  in  respect  uf  the 
burials  of  penons  dying  within  the  district  attached  to 
that  chureh,  and  if  the  inctmibent  of  St  John  the 
Baptist  cotUd  do  the  same  with  respect  to  the  ecclesias- 
tical district  so  named,  then,  though  not  entitled  to  re- 
ceive any  fees  in  the  character  of  incambent  of  Toxteth- 
piirk,  they  might  have  been  entitled  under  the  provisions 
contained  in  the  5Snd  section,  under  the  delinition  of 
"  the  incambent,"  and  the  amonnt  to  be  received  by 
them  must,  in  case  of  disagreement,  have  then  been 
settled  by  the  bishop  of  the  diocese ;  but  such  is  not 
the  case.  IF  the  pits,  could  make  out  any  case  indi- 
vidually, it  would,  in  my  opinion,  only  amount  to  such 
a  case  as  is  lust  mentioned,  where  ihe  interpesition  of 
the  bishop,  but  not  that  of  this  court,  u  required;  but,, 
even  to  that  extent,  the  case  before  me  fails.  It  is  one 
which  the  Act  does  not  touch,  and  possibly  it  is  one 
which  it  was  not  intended  by  the  LegisUture  that  it 
should  touch.  As  I  am  of  opinion  that  the  ease  of  the 
pits.,  taken  distributin  ly  and  collectively,  fails,  it  has 
became  unneccviary  fur  me  to  decide  the  question  raised 
by  the  deft.,  which  I  noticed  at  the  opening  of  these 
observatiuns,  and  on  which  I  made  no  remarks ;  be- 
cause 1  thought  it  desirable  that  I  should  decide  this 
case  on  the  merits,  rather  than  on  any  question  of 
pleading,  however  important  that  qaestion  might  be. 

It  may  be  convenient  tliat  I  shuuM  recupitulale 

shortly  the  view  I  take  of  this  case.  The  fact  of  the 
pirochiality,  or  extra-parochiality,  of  Toxteth-park  is 
immaterial  for  the  present  purpose.  The  statute 
makes  that  district  a  parish,  and  a  parish  di^tinct 
from  the  parish  of  Walton.  Previously  to  and  at 
the  lime  of  the  establishment  of  this  cemetery, 
although  there  were  several  persons  who  wen  in- 
cumbents of  churclies  within  the  district  of  Toxteth- 
park,  there  was  no  one  person  or  combination  of 
pursuns,  who  filled  the  character  of  the  incumbent  of 
Toxteth  park,  as  defined  by  the  Act  The  incuinbi-nts 
of  the  churehe:'  within  Toxtetb-park,  even  if  they  were- 
entitled  to  be  treated  as  incumbents  of  ecclcsiusticiit 
divisions  of  Toxteth-park,  have  no  burial -gruumls 
attached  to  such  divismns,  in  any  one  of  which  it  ciiii 
be  said  that  the  reiiiaiiis  of  persons  dying  within  Tox- 
teth-park would  have  been  buried,  if  it  had  nut  bet  ii 
for  the  existence  uf  the  Toxteth-park  cemetery;  and 
without  this  being  established  the  incumbents  of  »uch 
churches  can  have  nu  claim  to  participate  as  of  right 
in  tlie  fees  received  for  the  performance  of  the  reli|fiou» 
service  on  the  interment  of  bodies  in  Toxteth-purk 
cemetery.  I  regret  much  the  disturbance  of  the  ai- 
rangrmeiit  saiicliuncd  by  the  bishop ;  but  I  have  nu 
power  to  compel  any  return  to  it  All  that  beloujrs  to  me 
is  to  consider  the  case  made  by  the  pits.     I  have  done- 
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■0,  and  I  am  of  opinion  that  they  are  notindiTidnally  or 
coUectivelj  entitled  to  tha  relief  thty  ask,  and  I  moat 
tbtrafote  order  this  bill  to  be  di«miiitHrd, 


BZOHEaXTSK    CHAHBEB. 

Beporteil  bj  C.  J.  B.  Hutnur,  £aq.,  Burisur-at-Law. 

APPEAL  PBOK  TUB  QCBIiN'S  BENCH. 

Mag  9  mdJim»  13,  1861,  and  Ftb.  1,  1862. 

(Before  Poluick,  G.B.,  Wiluaus,  J.,  Bbamwbll,  B., 

Wiu.es,  Btles  and  Keatixo,  JJ.) 

Abcbkr  v.  James  and  others. 

Track  Act— I  ^  2  WiU.  4,  c.  37— Deducticni  fnm 

wageM. 
Zkduetiinu  or  $toppagu  vert  made  from  At  loagtt  of 
an  arttfioer  in  tha  honery  trade  in  reipeet  of  frame 
rent,  moMne  rent,  standing  of  frames  and  machinet, 
tBuuliMgtliemaleriai,fne$for  irregular  attendance, 
gat  for  lighting  the  factory  and  fire  in  vmiting-room, 
amounting  to  about  St.  9rf.  per  vtek fixed  charges. 
Held,  per  Pollock,  C.B.,  Bramwell,  B.  and  Bgles,  J. 
(flffirming  the  decision  of  the  court  below),  that  such 
deductions  or  slippages  were  not  illegal  under  the 
Truck  Aat. 
Per   IViliiams,  WiUes,  and  Keating,  JJ.,  that  they 
were. 

This  was  an  appeal  bj  the  pit.  (under  the  piorisiona 
of  the  C  L.  P.  A.  1854),  against  the  decision  of  the 
Court  of  Q.  B.,  refiising  to  grant  a  role  to  the  pit., 
eallini;  upon  the  defts.  to  show  cause  vby  the  nonsuit 
in  this  action  should  not  be  aet  aside,  and  a  verdict 
entered  for  the  pit.  for  the  amount  of  all,  or  some  of 
the  items,  in  the  defts.*  set  off,  upon  a  point  rescrred 
at  the  trial. 
The  following  is  a  statement  of  the  case : — 
This  action  was  brought  against  the  defts.,  who  are 
manufaeturera  of  hoeiery  goods  at  Nottingham,  by 
the  pit.,  who  was  an  artificer  in  their  employ  before 
the  action  was  brought  The  declaration  was  for  money 
payable  by  the  defts.  to  the  pit.  for  wages  due,  and  ii 
ri^ht  payable  from  the  defts.  to  the  pit.  for  bis  work 
and  labour,  as  an  artificer,  workman  and  labourer,  in 
and  about  the  making,  knitting  and  preparing  of 
wuoUeo,  wonted,  yam  and  cotton  manufactures, 
by  liim  done  and  performed  as  ihe  hired  arti- 
ficer, workman,  labourer  and  serrant  of  the  defts. : 
and  for  work  and  labour  of  the  pit.,  in  and  about  the 
maimfactiuing  trades  and  occupations  of  making, 
knitting  and  preparing  of  woollen,  worsted,  yam  and 
xotton  manufactures,  by  him  done  and  performed  for 
the  defts.  at  their  request ;  and  on  an  account  stated. 

Tbe  delta,  pleaded  never  indebted,  and  payment; 
and  aliio  a  set-off  for  money  payable  by  tbe  pit.  to  tbe 
defts.  f'T  the  pit's  use,  by  the  defts.'  permission,  of 
certain  frames  and  machines,  goods  and  chattels  of  the 
defts.,  and  standing  room  fur  the  same ;  and  for  the 
hire  of  chattels  and  effecUt,  by  the  defts.  let  to  hire,  to 
the  pit. ;  and  for  work  done  by  the  delts.  for  the  pit. 
at  bui  request ;  and  fur  money  paid  by  tbe  defts.  for 
I  he  pit.  at  his  request,  and  for  money  found  to  be  due 
from  the  pit.  to  the  defts.  on  accounts  stated  botl^een 
them. 
Upon  these  pleas  issue  was  joined  and  taken. 
The  foU'Wing  is  a  copy  of  the  particulars  of  the 
(lefts.' set-off:--  £    s.    d. 

1.  Frame  rent,  at  If.  Qi/.  per  week  ...  14  10    5 

2.  Machine  rent,  at  \d.    2  13     4 

3.  Sunding,  at  Zd.  2    0    0 

4.  Wimling,  at  Is 8     0     0 

5.  Kno* 1     5     1 

6.  Gas,at4<<.  1     9  II 

7.  Fire  in  waiting-room  0  U     3 


Total        saa  10    4 
The  pit's  daim,  which  extended  orer  a  period  of 


four  years,  as  stated  below,  was  prored  at  the  trial,  t»- 
the  amount  of  SOt  10s.  4(f.,  and  the  defti.'  set-off,  to 
the  same  amouut,  consisting  of  the  items  before  men- 
tioned, was  alao  proved ;  and,  at  the  conclusion  of  the 
evidence  on  both  side*,  upon  the  authority  of  the  oas« 
of  Chamner  v.  Cummings,  8  Q.  B.,  pit  was  nonsuitedf 
with  leave  to  move  as  above  mentioned. 

It  appeared  tliat  the  pit  had,  from  Sept.  20,  I85S' 
nntil  April  25, 18S7,  and  again  from  June  6  in  the  latter 
year  nntil  June  4, 1859,  been  a  framework  knitter,  em- 
ployed in  a  brauofa  of  the  hosiery  manufacture,  by  tha 
defts.,  who  carry  on  their  business  as  manufaotorers  of 
hosiery,  in  their  own  premises,  at  Nottingham.  "nM- 
pit  and  other  artificers  worked  for  the  defts.,  in  the- 
frames  and  masbinea  belonging  to  tbe  dafts.,  in  tlw 
said  factory. 

Tbe  pit's  work  consisted  in  making  heels  of  stock- 
ings, with  material  of  the  defta.,  the  pit  merely  finding 
labour ;  and  ha  was  paid  for  his  work  weekly,  upon  the- 
basis  of  7d.  per  dozeti  heels,  made  by  htm  during  tha- 
week,  subject  to  certain  fixed  charges,  made  by  the 
defts.,  which  are  mentioned  in  the  particulara  of  tlw 
set-off;  and  are  hereafter  more  particularly  aet  out  and 
explained. 

At  tbe  weekly  settlements,  tbe  amount  of  the  plt.% 
work  was  first  ascertained ;  then  the  amoimt  of  chai;gs» 
was  deducted,  and  the  balance  paid  tu  the  pit  in  cash, 
to  which  he  had  never  made  any  objection. 

The  following  are  the  particulara  of  the  charges  so 
deducted  and  mentioned  in  the  defts.'  set-off  : — 

1.  A  frame-rent,  or  sum  of  U.  9d.  per  week,  for 
the  use  of  the  frame*  furnished  by  the  defts.  (in  thnr 
own  factory),  and  there  employed  by  the  pit  in  per- 
forming his  work. 

2.  A  machine  rent,  or  sum  of  Ad.  per  week,  for  tha 
use  of  a  machine  furnished  by  the  defts.  (to  their  own 
factory)  by  which  stockings  are  narrowed  much  quicker 
than  formerly,  and  there  also  employed  by  the  pit  ia 
performing  bis  work. 

3.  Zd.  per  week,  as  a  remuneration  to  the  defts., 
for  the  use,  by  tbe  pit,  of  their  factory,  wherein  to 
perforra  the  work  fur  them;  and  for  tbe  standing  roont 
uf  the  frames  and  machineiy  therein,  which  ^e  pit. 
worked. 

4.  A  sum  of  Is.  per  week  for  winding  the  yam, 
which  would  be  a  necessary  operation  for  each  work- 
man, before  the  yam  could  be  used  for  tbe  purpose  of 
manufuctnre ;  but  which  winding  had  been  performed 
before  the  yam  came  npon  the  defts.'  premises. 

5.  Fines  imposed  for  irregular  attendance  at  tb» 
factory,  at  the  rate  of  4^<f.  a  quarter  of  a  day,  for  the- 
time  of  absence. 

6.  For  gas  supplied  by  the  defts.  for  tbe  purpose  of 
lighting  their  said  factory,  instead  of  the  men  lighting 
it  themselves. 

7.  For  firing  supplied  by  the  defts.  for  the  purpose 
of  heating  theur  said  factory,  instead  of  tbe  mea 
heating  it  tbemselvfes. 

Tbe  amount  of  work  performed  by  the  pit,  during 
the  time  he  was  in  the  defts.'  employ,  varied  from  tim» 
to  time,  according  to  the  state  of  trade,  tbe  pit  being 
sometimes  employed  for  a  greater,  and  sometimes  for 
a  snialirr  number  of  honrs  in  the  day,  but  the  charges 
(with  the  exception  of  the  fines)  were  fixed  and 
unifurm  ;  and  were  made  whatever  the  amouut  of 
earnings. 

The  pit.  was  by  the  weekly  settlements,  during  the 
time  he  was  so  in  the  defts.'  employment,  paid  the 
whole  amount  due  to  him,  as  such  artificer  as  nfore- 
sxtid,  less  the  charges  and  deductions  aforesaid,  and 
for  which  alone,  accraing  during  tbe  whole  service  the 
present  action  is  brought 

Previously  to  the  case  of  Ckawner  v.  Cvmrnings,  S 
Q.  B.  311,  it  had  been  the  established  and  unvarying 
usage  In  the  -hosiery  manufactures  in  tbe  counties  of 
Nottingham,  Derby  and  Leicester,  for  s  centut/  past^ 
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for  tin  onplo^er  to  let  the  frames  at  a  rent  to  the 
pawn  with  whom  he  contracted,  for  the  manafactore 
tl  ik  materiala  into  goods,  and  to  dedact  the  amount 
rf  bane  not  from  the  gross  price  agreed  for  working 
If  the  matnials  into  goods,  upon  settling  with  the 
Tttfanm  for  the  same.  The  frames  were  kept  in 
Rpsii  b;  the  awnen  of  them,  at  frequent  expense. 
Ike  cimlier  of  frames  belonging  to  the  manofactorers, 
ad  for  which  therefore  weeklj  rent  had  been  for  manjr 
nils  charged,  was  rery  great ;  and  such  rent  was  de- 
daettd  from  the  gross  earnings  of  the  workmen,  on 
■ttHngwith  them  for  their  wages,  and  it  was  admitted 
that  the  other  dednctions  made  bj  the  defts.  in  this 
OM  wen  made  according  to  the  then  usage  of  the 
ml*,  except  as  mentioned  in  the  next  paragraph ; 
nd  that  soch  nsage  was  known  to  the  pit.,  and  uiat 
he  wu  dnring  the  whole  period  aforesaid  dealt  with 
■cndngljr. 

This  work,  howerer,  has  recently  been  introduced 
isle  fietories ;  and  in  conseqnence  the  system  of  pay- 
nat  m  soch  foctories  is  not  as  yet  uniform ;  some  em- 
;lqms  deducting  charges,  while  others  make  a  corre- 
ijomjing  diminution  in  the  rate  of  payments,  so  as  to 
nab  the  nomiaal  stun  net  instead  of  gross.  For 
QiBipk,  in  snch  case  Sd.  per  dozen  is  paid  for  heeling, 
iHtnd  ef  'd.,  as  paid  by  the  defts.  The  sum  for 
wUch  this  action  is  brought  is  the  total  amount  of 
tbe  aid  charges  or  dednctions  which  accrued,  during 
the  period  of  the  plt.'s  employment  by  the  defts.  as 
aftraiid.  The  pit.  disputes  the  legality  of  these 
cbiges  and  dednctions  nnder  the  statute  1  &  2 
VilL  4,  c.  37;  and  contends  that  he  is  entitled  to 
ncorer  the  full  amonnt  of  his  wages,  or  earnings,  at 
tie  rite  of  7A  per  dozen ;  the  defts.  contend  that  the 
Md  am  of  7^  per  doxen  was  not  the  wages  payable 
t>  the  pit  until  the  usual  charges  had  been  paid  out  of 
the  tame. 

Then  was  no  written  contract  between  the  parties. 

TbeJQiy  fonnd  that  all  the  dednctions  were  accord- 
ing l«  the  usage  of  the  trade ;  and  it  was  agreed  that, 
k«t(br  tile  Truck  .\ct,  the  acconnta  had  all  been 
igned  and  settled  between  the  parties,  and  a  nonsuit 
»»  accordiugly  entered. 

Pit.  then  moved  the  court  below  to  set  aside  the 
Muait  and  enter  a  Tcrdict  for  the  pit.  for  the  amount 
<f  tU  or  some  of  the  items  in  the  sot-off,  which  rule 
lie  court  below  refused  to  grant, 

Xotioe  of  appeal  against  the  decision  of  the  Conrt  of 
Q.  B.  m  refusing  the  said  rule  was  duly  given  by  the 
pit;  according  to  the  C.  L.  P.  A.  1854. 

The  qaestion  for  the  decision  of  the  Conrt  of  Ap- 
P«d  is,  whether,  nnder  the  circumstances,  the  pit. 
*»  entitled  to  recover  in  this  action  the  said  sum 
rfSOl  I0».  4rf.,  or  any  part  thereof.  If  the  court 
fkaH  be  of  opinion  in  the  affirmatire,  then  the  verdict 
it  to  be  entered  for  the  pit.  for  that  amount,  or  for 
sodi  part  thereof  as  the  court  shall  direct,  with  costs 
•f  nit ;  otherwise  the  nonsuit  is  to  stand. 

Ba/et,  Seijt.  (_U<mley  Smith  with  him)  for  the  app. 
"f  pit  below.— The  question  to  be  here  considered 
»  the  constmction  of  the  Truck  Act,  1  &  2  Will.  4, 
t  J',  and  the  case  of  Cluttmer  v.  Cammingi.  The 
4  Ed.  4,  c.  1,  was  repealed  by  the  I  &  2  Will.  4,  c.  36, 
«>dtben  the  Truck  Act  laid' down  the  law  on  the  sub- 
JW  «s  at  present  existing.  It  is  no  new  doctrine  for 
•Iw  Legislatnre  to  interfere  with  contracts  between  cer- 
tiin  parties.  There  are  classes  which  require  protection 
key^l  that  osnally  given  to  the  public,  amongst  these 
>sy  he  named  infants  and  married  women.  The  most 
wmmon  case  of  •'  truck  "  that  arises  is  the  delivering 
*  goods  to  the  employed  instead  of  money,  but  in  this 
"» the  general  nature  of  the  deduction  is  for  the  hire 
•'.t'^'ds.  Nottingham,  Derby  and  Leicester  are  the 
iraeml  places  where  the  hosiery  trade  is  carried  on, 
Md  teyare  all  mnch  affected  by  this  practice  of 
■•Uig  stoppage*  or  charges  to  be  deducted  from  the 
[Mao.  Cas.— Vol,  a] 


weekly  wages  of  the  workmen ;  these  men  are  paid  by 
piece-work,  not  by  weekly  ascertained  wages ;  they 
receive  credit  for  the  amount  earned,  the  stoppages 
are  entered  on  the  debit  side,  and  the  balance  paid  over 
to  them.  Chawner  v.  Cummingt  was  the  case  of  a 
middleman  being  employed,  and  there  there  was  the 
middleman's  profit ;  here,  aU  the  profit  goes  to  the 
master.  The  maehines,  &c.  are  Uie  property  of  the 
deft,  the  master,  and  are  standing  on  his  premises ;  and 
moreover  three  of  the  charges  here  made  were  not 
made  in  that  case,  viz.  the  "  standing-room,"  the 
"  gas,"  and  the  "  fire  in  the  waiting-room,"  be- 
sides which  here  there  are  fines  imposed.  [Bbam- 
WELL,  B. — The  master  says,  "  If  the  machine 
stands  idle  which  I  have  appropriated  to  yon, 
I  am  the  loser  by  your  not  working."]  "fhen 
gas  and  fire  are  clearly  within  the  Act!  Suppose,  in- 
stead, the  deft,  had  supplied  candles  and  coals.  [Pol- 
lock, C.  B, — Snppose  a  master  said,  "  I  will  give  yoa 
so  much  a  week,  but  if  you  live  in  a  cottage  of  mine  I 
nil)  give  you  so  much  less."]  That  would  not  be  within 
the  Truck  Act.  [Pollock,  C.  B. — Then  here  he  says, 
"  I  will  give  you  so  mnch,  and  deduct  a  part  for  the 
rent  of  the  machine."]  That  clearly  comes  within  the 
Act.  The  statute  says  the  wages  are  to  be  paid  to 
the  artificer  in  the  coin  of  the  realm.  Then,  what 
are  his  wages?  [^Viluams,  J. — You  say,  if  the 
master  gives  10s.  a  week  and  a  pot  of  beer  and  a  loaf, 
that  is  good ;  but  if  he  gives  1 5>.  and  deducts  5s.  for 
goods  supplied,  that  is  bad.]  The  grievance  hero 
complained  of  is  patent.  It  is  found  that  the  amount 
of  work  varied  from  time  to  time,  bnt  the  charges  were 
fixed  and  uniform ;  therefore  the  less  the  man  has  to 
receive  the  larger  the  percentage  deducted.  In  the 
present  case  it  was  brought  to  70  per  cent.,  and  evi- 
dence was  given  of  a  case  in  which  a  man  had  a  larger 
amount  of  deductions  than  the  amount  he  bad  earned. 
The  man  is  charged  the  s.ime  if  he  is  on  half  work  a* 
if  he  were  on  full  work,  and  that  without  any  fault  of 
bis ;  it  amounts  to  an  act  of  insane  injustice.  [Wil- 
liams, J. — We  have  only  to  look  to  the  Act  of  Par- 
liament; before  we  might  construe  the  contract  accord- 
ing to  its  legal  effect,  by  now  we  are  governed  entirely 
by  the  Act.]  The  introduction  of  stoppages  is  recent, 
and  some  masters  still  pay  wages  net ;  if  the  master 
chooses  so  to  hire  his  men,  he  brings  himself  within  the 
Act  In  construing  the  Act,  justice  as  between  man 
and  man  must  not  be  thrown  aside,  but  must  be  used 
to  throw  light  on  the  intention  of  the  Legislature. 
The  result  of  the  working  of  tliis  system  is  found 
to  be,  that  if  an  employer  has  one  hundred 
machines  it  a  to  his  advantage  to  employ  one 
hundred  men  at  half  time  rather  than  to  employ 
fifty  men  at  whole  time;  it  therefore  increases  the 
number  of  men  in  the  trade  and  leads  to  great  dia- 
tress,  so  that  the  master  makes  deductions  to  nearly 
1 00  per  cent,  and  the  parish  keep  the  workmen.  The 
preamble  of  the  Act  recites  that  it  is  necessary  to 
prohibit  the  payment  in  certain  trades  of  wages  ia. 
goods,  or  otherwise  than  in  the  qnrrent  coin  of  the 
realm.  The  first  section  enacts :  "  That  in  all  con- 
tracts hereafter  to  be  made  for  the  hiring  of  any  arti- 
ficer, in  any  of  the  trades  hereinnf[er  enumerated,  or 
for  the  performance  by  any  artificer  of  any  labour,. 
in  any  of  the  said  trades,  the  wages  of  such  artificer 
shall  be  made  payable  in  the  current  coin  of  thi» 
realm  only,  and  not  otherwise;  and  that  if  in  any  snch 
contract  the  whole  or  any  part  of  such  wages  shall  be 
made  payable  inanymannerotherthanio  the  correntcoiit 
aforesaid,  snch  contract  shall  he  and  is  hereby  declared 
illegal,  null  and  void."  Then  the  19th  section  specifies  the 
trades  to  which  the  Act  shall  apply.  The  3rd  section 
euacts,  "  That  the  enth«  amotmt  of  the  wa^ies  earned 
by,  or  payable  to  any  artificer,  in  any  of  the  trades 
hereinafter  enumerated,  in  respect  of  any  labour  by 
him  done  in  any  such  trade,  shall  be  actually  paid  to 
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tach  utific«r  in  the  camDt  coio  of  this  realm,  end 
not  otherwise ;  and  ererjr  payment  made  to .  any  sach 
artifioer  bj  bis  emplojer,  of  or  in  respect  of  any  snch 
wages,  by  the  delireriog  to  him  of  goods,  or  otherwise 
than  in  the  ennent  coin  aforesaid,  except  as  hereinafter 
mentioned,  shall  be  and  is  hereby  declared  illegal,  nnll 
and  Toid."  The  4tli  section  enacts,  "  That  every  arti- 
fioer in  any  of  the  trades  hereinafter  ennmerated,  shall 
be  entitled  to  recover  from  his  employer  in  any  snch 
trade,  in  the  manner  by  law  provided  for  the  recovery 
of  servants'  wages,  or  by  any  other  lawful  ways  and 
mMns,  the  whole  or  so  much  of  the  wages  earned 
by  snch  artiBcer  in  snch  trade,  as  shall  not 
have  been  actually  paid  to  him  by  snch  his 
employer  in  the  current  coin  of  this  realm."  The 
5th  section  declares  that  in  any  action  for  wages 
no  set-off  shall  be  allowed  for  goods  supplied  by  the 
employer.  The  23rd  section  enacts,  "  That  nothing 
herein  contained  shall  extend,  or  be  constmed  to 
extend,  to  prevent  any  employer  of  any  artificer,  or 
agent  of  any  such  employer,  from  supplying,  or  con- 
tracting to  snpply,  to  any  such  artificer  any  medicine 
or  medical  attendajice,  or  any  fuel,  or  any  materials, 
tools  or  implements  to  be  by  such  artifioer  employed  in 
his  trade  or  occupation,  if  snch  artifioer  be  employed 
in  mining,  or  any  hay,  com,  or  other  provender  to  be 
constuaed  by  any  horse  or  other  beast  of  burden 
employed  by  any  snch  artificer  in  his  trade  and  occnpa- 
tion ;  nor  fh>m  demising  to  any  artificer,  workman,  or 
labonrer  employed  in  any  of  the  trades  or  occupations 
ennmerated  in  this  Act,  the  whole  or  any  part  of  any 
tenement  at  any  rent  to  be  thereon  reserv^ ;  nor  from 
■applying  or  contracting  to  snpply  to  any  snch  artificer 
any  victuals  dressed  or  prepared  nnder  the  roof  of 
any  (neb  employer,  and  there  consumed  by  snch  arti- 
ficer; nor  from  making  or  contracting  to  make  any 
stoppage  or  deduction  from  the  wages  of  any  such 
artifioer  for  or  in  respect  of  any  such  rent ;  or  for  or  in 
respect  of  any  such  medicine,  or  medical  attendance  ; 
or  for  or  in  respect  of  such  fuel,  material,  tools,  imple- 
ments, bay,  com,  or  provender,  or  ef  any  such 
victuals,  dressed  and  prepared  under  the  roof  of  any 
anch  employer ;  or  for  or  in  respect  of  any  money 
advanced  to  snch  artificer  for  any  snch  purpose  as 
•forataid :  provided  always,  that  such  stoppage  or 
dedoction  shall  not  exceed  the  real  and  true  valnc  of 
sach  fiiel,  materials,  tools,  implements,  hay,  com,  and 
provender,  and  shall  not  be  in  any  case  made 
from  the  wages  of  snch  artificer,  unless'  the 
agreement  or  contract  for  snch  stoppage  or  deduc- 
tion shall  be  in  writing  and  signed  by  snch  artificer." 
And  the  2Sth  section  enacts,  "that  in  the  meaning  and 
for  the  purposes  of  this  Act,  all  workmen,  labourers, 
and  other  persons  in  any  manner  engaged  in  the  per- 
formance of  any  work,  employment,  or  operation,  of 
what  natnre  soever,  in  or  about  the  several  trades  and 
occupations  aforesaid, shall  be  and  be  deemed '  artificers,' 
and  that  within  the  meaning  and  for  the  purposes 
aforesaid,  all  masters,  bailiff's,  foremen,  mansgers, 
clerks,  and  other  persons  engaged  in  the  hiring,  employ- 
ment, or  superintendence  of .  the  labour  of  any  such 
artificers  shall  be  and  be  deemed  to  be  '  employers,' 
and  that  within  the  meaning  and  for  the  purposes  of 
this  Act,  any  money  or  other  thing  had  or  contracted 
to  be  paid,  delivered,  or  given  as  a  recompense,  reward, 
or  remuneration,  for  any  labour  done  or  to  be  done, 
whether  within  a  certain  Ume  or  to  a  certain  amount, 
or  for  a  time  or  an  amount  uncertain,  shall  be 
deemed  and  taken  to  be  the  wages  of  snch  labour ; 
and  that  within  the  meaning  and  for  the  purposes 
aforesaid,  any  agreement,  understanding,  device,  con- 
trivance, collusion,  or  arrangement  whatsoever  on  the 
rabject  of  wages,  whether  written  or  oral,  whether 
direct  or  indirect,  to  which  the  employer  and  artifioer 
at*  parties,  or  are  assenting,  or  by  which  they  are 
'^ttaally  bound  to  each  other,  or  whereby  either  of  them 


shall  have  endeavonred  to  impose  an  obligation  on 
the  other  of  them,  shall  be  and  be  deemed  a  'contract.'" 
Those  are  the  sections  of  the  Act  applicable  to  this 
case.  What  are  wages  if  these  are  not?  If  it  were 
agreed  that  the  frame  should  become  the  property  of 
the  workman  at  the  expiration  of  a  given  time — that 
would  ha  the  purchase  of  goods,  the  amount  charged  to- 
be  payable  by  instalments — is  there  any  difiereoce  if 
the  man  hires  ?  In  the  judgment  of  Lord  Denman,  C  J., 
in  the  case  of  Chavmer  v.  Cmnmingt,  the  court  seems  t» 
have  attached  an  importance  to  the  usage  of  trade  to- 
which  it  is  in  no  way  entitled.  The  observations  there 
made  as  to  the  "  winding  "  are  not  i^plicabla ;  that 
operation  is  not  performed  on  the  premises,  but  before 
the  yam  arrives  there,  and  it  wonld  be  eqoally  sensibl* 
to  (^aige  a  proportion  of  the  sum  for  shearing  th» 
sheep.  [BRAMWiLti,  B. — I  cannot  see  the  absurdity. 
Suppose  I  say,  "  I  will  give  you  Vit.  a-w«ek,  memi* 
U. ;  or,  in  other  wsrds, ''  I  will  give  yon  9*."]  The 
same  sum  is  charged  whether  little  or  mncb  ia  wonnd ; 
therefore  what  might  be  reasonable  for  a  large  quantity 
becomes  a  scandalous  imposition  for  a  small  one.  Th* 
ground  of  the  judgment  in  Chaaner  v.  Cvmmings 
seems  to  be  that  a  frame  was  not  a  tenement,  and  that 
there  had  been  no  demise;  bnt  even  if  that  case  can, 
be  supported,  there  are  other  charges  made  here  not 
included  in  that  case ;  bnt  it  is  contended  that  tha 
whole  and  every  part  of  these  dednctions  are  iUegaL 

Macaulay,  Q.C.  (^Uemotther  with  him)  for  tlio- 
resp.  the  defL  below,  (a) — ^This  particular  trad*  is 
principally  carried  on  in  those  counties  which  have 
been  named ;  there  are  some  30,000  or  40.000  frames 
employed  in  it,  and  there  is  no  aboae  c-  -.imittad  or 
hardship  imposied  such  as  was  intended  to  b«  remedied 
by  the  Track  Act.  This  is  only  a  mode  of  eomputiiiK 
the  wages.  It  has  been  asked.  What  are  the  wages  ? 
Td.  per  dozen  is  not  the  wa^es,  but  the  basis  for  cal- 
culating them.  [WiLLBS,  J.— Why  not  aay  yon  will 
pay  M.,  and  pay  it?  Pollock,  C.B.— It  is  desirable 
a  man  should  know  what  he  earns,  he  then  knows 
what  he  has  to  spend ;  here  it  seems  he  pays  for  th» 
machine  whether  he  works  or  not  Now,  if  he  had 
regular  wages,  he  would  be  under  any  circumstances^ 
when  he  worked,  entitled  to  pay,  and  wonld  not  be 
chargeable  for  rent  when  he  did  not  work.  WiLUCB,  J. 
— I  can't  see  why  the  master  should  not  give  net 
wages,  and  so  avoid  all  dispute  and  imputation  of 
nnfaimess.3  These  are  not  dednctions — nothing  was 
payable  to  the  pit.  but  the  balance,  which  was  paid 
in  coin. 

June  14. — Macaulay,  Q.C.  continued  his  argument. 
— There  are  different  methods  of  carrying  on  the 
business  of  hosier.  The  object  of  the  deduction  is  to 
have  a  fixed  nominal  price  in  the  tr.ide ;  the  price  per 
dozen  paid  to  the  men  may  vary,  but  the  price  for  the 
rent  of  the  frames  never.  When  a  man  comes  to  ask 
for  work  the  deductions  for  shop  charges  are  agreed 
apon,  and  to  succeed  in  this  action  the  pit.  mnst  prove 
that  "J.  per  dozen  was  the  sum  agreed  to  be  paid ;  but, 
in  fact,  the  shop  charges  were  a  part  of  the  considera- 
tion to  be  paid  to  the  pit. ;  the  pit.,  in  fact,  found  nothinf; 
but  his  labour,  at  wages  to  be  paid  on  the  basis  of  7tf. 
per  dozen.  The  set-off  is  not  composed  of  deductions 
to  be  made  out  of  the  agreed  value ;  there  is  nothing  in 
the  Act  to  control  the  manner  of  ascertaining  the  valoe- 
of  labour.  A  uniformrateofpay  is  essential.  [WlIXBS,J. 
— Again,  I  say,  why  do  they  not  give  a  net  sum  ?  I 
find  no  answer  to  that.] 

Sayet,  Serjt  in  reply. — The  deft,  began  by  paying 
such  wages,  and  afterwards  introduced  this  system  of 
deductions.  It  is  said  that  the  wages  are  larger  than 
if  they  were  net ;  no  doubt  they  are,  but  the  rent 
continues  whether  the  work  continues  or  not  Then  it 
is  said  that  this  arrangement  is  to  the  men's  advaa- 


(a)  VlUlans,  J.  had  left  Ihecoart 
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tap.  A  (tockiog-nucbine  is  in  value  from  3t  to  Si. ; 
«oopu(  this  with  the  rent  demuided.  [Bram\tei.l, 
B.— Sopp«n  the  pit  shoald  have  Jadgment,  and, 
afterwards,  A.  and  B.  meet,  and  they  eajr,  Well,  so 
maeh  is  to  be  paid,  and  bo  mueb  is  to  be  deducted,  the 
Rtolt  will  be,  tij,  b^d,  per  dozen,  woold  that  be  all 
ri{kt?j  CerUinlT,  that  would  be  net  wages.  [BnAM- 
wiu,  B. — What  is  the  difference  between  saying,  "  I 
win  paj  jott  S^d.,  or  7ii  less  lid?  "]  There  is  s  great 
S&naet ;  it  is  psying  with  a  thing  of  uncertain  ralne. 
[Pollock,  C.B. — I  cannot  read  ^e  2nd  and  the  2Sth 
KCtiins  without  thinkisg  that  this  contract  is  a  viola- 
tioD  ef  the  Act.  To  call  this  rent  seems  nonsense ;  it 
wosld  be  as  reasonable  to  call  the  sum  paid  for  the 
hin  of  a  horse  for  a  day,  renL^  It  has  been  shown 
that  the  deductions  have  exceeded  the  amount  of  the 
wages;  then,  if  there  be  Td,  coming  to  the  master  at 
Ike  end  of  the  week,  can  that  be  called  computing 
wages  ?  Is  it  not  rather  a  eiosB-demand,  amounting  to 
paymtat?  Botetrt  r.  liotekin,  25  L.  J.  371,  Q.  B., 
was  a  ease  in  which  there  were  dednctions  of  a  some- 
what amilar  nature  made,  and  it  was  not  suggested 
that  those  dednctions  did  not  fall  within  the  Act 
The  resolt  of  this  practice  with  respect  to  letting 
inma  is,  that  there  are  more  frames  than  are  wanted, 
and  more  men  are  encouraged  to  enter  the  trade  than 
<ai  nibsirt  by  the  work.  Cur.  adv.  miA. 

FA.  I. — Keatiso,  J. — In  this  ease  the  pit,  an 
utifieer  in  the  hosiery  trade  at  Nottingham,  sued  the 
dcft^  his  employers,  to  recover  an  amount  of  wages 
alleged  to  be  doe,  and  in  answer  to  the  claim  the  dens, 
(leaded  never  indebted,  payment  and  a  set-off,  con- 
tistiig  of  certain  charges  against  the  pit  for  the  rent 
if  Cruue  and  machines,  and  other  charges  of  a  similar 
chaiacter,  which  had  been  deducted  by  the  defts.  on 
the  weekly  settlement  of  accounts,  and  which,  if  such 
deloetions  were  legal,  would  furnish  an  answer  to  the 
pit's  claini.  The  pit  worked  without  any  agreement 
in  writing  at  the  manufactory  of  the  defts.*  in  making 
beeli  ef  stoddngs  at  7  d.  per  dozen,  anbject  to  a  de- 
duction of  certain  fixed  charges  which  were  made  every 
week  bom  the  amount  of  his  work,  taken  at  Td.  per 
into,  and  the  balance  only  was  paid  to  him  in  cash. 
These  charges  were,  fint,  frame  rent  for  the  use  of 
the  frame  with  which  he  worked,  at  1«.  Qd  per  week ; 
ieeuidly,  machine  rent  at  4d.  per  week  ;  thirdly,  for 
the  landing  of  the  frames  and  machinery  in  the  defts.' 
nasifactory  at  3<i.  per  week ;  fourthly,  winding  the 
■atcrial  with  which  he  worked,  at  Is.  per  week ; 
tthly,  fines  for  irregular  attendance,  at  4^(2.  a  quarter 
<f  1  day  for  time  of  absence ;  sixthly,  gas  for  the 
Iglitiig  defta.'  factory  at  id.  per  week ;  seventhly,  fire 
IB  waiting-room :  amounting  in  all  to  about  3s.  9d, 
Siti  charges,  the  fines  varying  according  to  circum- 
Mttces,  whilst,  however,  the  charges  to  the  amount 
ft  St.  9d  per  week  were  fixed,  and  the  amount  of 
wk  performed  varied  according  to  the  number 
ef  hours  dnring  which  his  mastors  required  his 
•o'icea.  It  was  contended  by  the  pit  that  these 
Mictions  were  illegal,  as  being  within  the  prohibitions 
attained  in  the  sUtute  1  &  2  Will.  4,  c  37  (com- 
poaly  called  the  Truck  Act),  and  I  am  of  opinion  he 
>  nght  In  passing  the  statuto  referred  to,  the 
legislitnre  seems  to  hare  considered  the  artificer  as 
"(piring  spedal  protection  iu  his  dealings  with  his 
(■BpkiyerB,  and  to  have  thought  it  right,  therefore,  to 
■ui  the  contracts  between  Siese  parties  one  of  the 
ottt^aas  to  the  general  rule  that  persons  should  be 
iUowed  to  make  tb«r  own  contracts  in  their  own  way. 
Ihs  particular  evil  iutended  to  be  remedied  (and 
vhicb,  notwithstanding  former  enactments,  still  pre- 
faU)  was  the  truck  systom  of  payment  by  masters 
<(  thor  men's  wages  wholly,  or  iu  part,  with  goods — a 
^tea  manifhstly  to  the  disadvantage  of  the  work- 
M,  who  was  practically  forced  to  take  the  goods  at 
b  Blaster's  valuation.    In  order  to  obviaU  this,  the 


statuto,  reciting  that  "  It  is  necessary  to  prohibit  tha 
payment,  in  certain  trades,  of  wages  in  goods,  or  other- 
wise  than  in  the  current  coin,  was  passed :"  [His  Lord- 
ship read  the  several  sections  of  the  statuto  applicable  to 
this  case  and  continued.]  The  statuto,  therefore,  seems 
most  distinctly  to  provide  that  the  whole  of  the  wages 
of  the  artificer's  labour  shall  be  paid  to  him  in  cur- 
rent coin  and  not  otherwise,  vrithout  any  deduction  or 
stoppage  except  iu  the  cases  and  under  the  condition 
referred  to  in  sects.  23  and  24,  and  except  he  freely 
consents  (under  sect  8)  to  the  substitution  of  bsnk- 
notes  for  such  current  coin.  These  enactmento  are 
made  still  more  stringent  by  the  addition  of  penal 
clauses,  and  what  shall  be  deemed  and  taken  to  he 
"  wages"  of  labour  is  declared  by  sect.  25  to  be 
"  any  money  or  other  thing  bad,  or  contracted  to  be 
paid,  deliveied,  or  given  as  a  recompense,  reward,  or 
remuneration  for  any  labour  done,  or  to  be  done, 
whether  within  a  certain  time,  or  to  a  certain  amount, 
or  for  a  time  or  an  amount  uncertain."  The  question, 
therefore,  in  the  present  case  seems  shortly  to  be  this — 
was  any  other  thing  "  than  money  had  "  by  the  work- 
man, and  given  by  the  master,  "  as  a  recompense, 
reward,  or  remuneration  for  any  labonr  done "  by  the 
former  for  the  lattor?  In  other  words,  were  the 
benefits  represented  by  Si.  9d,  viz.,  the  use  of  the 
frame  and  machines,  firs,  light,  &c.  given  by  the  defts. 
to  the  pit  in  exchange  for  and  as  part  of  the  earnings 
of  his  labour  or  not  ?  That  they  were,  in  fact,  given 
by  the  master  to  the  workman,  and  "had"  by  the 
workman  from  the  master,  is  as  unquestionable  as  that 
they  are  not  current  coin,  and  were  not  given  for 
nothing.  For  what,  then,  were  they  given,  except  for 
the  laU>nr  of  the  workman  ?  Clearly,  as  it  seems  to 
me,  for  nothing  else ;  the  workman  had  nothing  ehie 
to  give  for  them  but  his  labour,  and  gave  nothing  else. 
I  am  therefore  unable  to  perceive  how  it  can  be  suc- 
cessfully coutended  that  the  pit  was  not  paid  his 
wages  as  above  defined  "  otherwise  than  in  money." 
That  he  was  not  paid  7d  per  dozen  in  money 
for  the  stocking  heels  was  admitted ;  but  it  was 
said  that  7d  a  dozen  did  not  represent  his  wa^, 
but  that  his  wages  were  7(2,  a  dozen,  mmiit 
a  proportionate  part  of  the  3*.  9d.,  and  that  he  was 
therefore  pud  his  wages  in  money ;  but  this  appeam 
to  me  another  way  of  saying  either  that  the  benefits  re- 
presented by  the  St.  9(2.  were  not  given  at  all,  or  that 
if  givm  to  him  it  was  not  in  exchange  for  his  labour. 
If  goods  had  been  supplied  by  the  mastor  to  the  work- 
man to  the  amount  of  3j.  9^.  instead  of  the  use  of 
tools  to  the  same  amount  and  deducted  firom  the  7d. 
per  dozen,  the  artificer  would  not  have  been  more  or 
less  paid  "  otherwise  than  in  current  coin  "  in  the  one 
case  than  in  the  other  ?  Or  if  the  workman  had  con- 
tracted with  a  third  penon  to  supply  him  with  things 
supplied  by  the  mastor,  the  stocking  heels  would  have 
clearly  represented  the  value  of  'd.  a  dozen,  and  he 
would  have  been  paid  that  amount  in  money ;  how  then 
can  the  stocking  heels  represent  less  labonr  or  more 
according  as  the  workman  hires  the  implemento 
for  making  them  from  one  person  or  from  another?  It 
is  quite  true  that  if  3s.  9(i.  be  a  fair  price  for  the  hire 
of  the  frames,  machine.  Ice,  the  result  to  the  worknun 
would  be  the  same,  whether  he  hired  them  from  his 
master  or  from  a  stranger,  just  as  if  he  the  master  sup- 
plied him  at  a  fair  price  with  goods  which,  if  not  pur- 
chased from  his  master,  he  mnst  have  bought  from  a 
stranger.  Yet  that  is  precisely  what  the  statnto  forbids. 
Suppose  the  workman  to  make  for  his  master  only  6^ 
dozen  stocking  heels,  that  being  about  the  amount 
which  would  repay  the  3s.  9d  at  'd.  per  dozen,  what 
does  the  master  pay  for  them?  Does  he  pay  Id  a 
dozen,  3s.  9d,  or  does  he  get  them  for  nothing  ?  There 
seems  to  me  to  be  no  medium.  But  the  workman 
makes  another  6}  dozen;  for  them  be  geto  precisely 
3«.  9<f.;  will  the  last  3s.  9d  be  wages  and  the  first 
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Dot  ?  or  is  then  any  other  difierence  except  tliat  the 
last  is  paid  for  in  current  coin,  and  the  first  otherwise 
"than  in  current  coin."  It  seems  to  me  there  is 
none.  The  defts.,  therefore,  have  paid  the  pit.  iu  ex- 
change for  his  labour  othei-wise  than  in  money,  and 
sneh  is  declared  hy  the  Act  to  be  illegal;  vrhether 
rightly  or  wrongly,  it  is  not  our  province  to  inquire — it 
is  sufficient  if  it  be  declared  clearly  and  distinctly. 
The  Legislature  has  thought  the  payment  of  wages  by 
masters  to  their  workmen  of  a  particular  class,  nholly 
or  in  part  in  gooiis,  or  otherwise  than  in  money,  to  bo 
liable  to  abuse  and  therefore  undesirable,  and  the  pro- 
sent  case  furnishes  a  flagrant  example  of  the  pre- 
cise evil  intended  to  be  remedied  by  the  statute,  viz., 
the  giving  by  masters  to  Iheir  workmen  in  exchange 
for  their  labour,  wholly  Or  in  part,  things  of  uncertain 
value,  instead  of  money,  the  value  of  which  is  certain. 
Here,  by  the  cantr.ict,  whilst  the  workman  is  forced  to 
take  that  which  is  of  uncertain  value  in  exchange  for 
his  labour,  and  to  take  it  from  the  master  alone,  the 
latter  reserves  to  himself  the  power  of  determining  how 
much  wages,  if  any,  the  workman  shall  earn  beyond 
the  precise  sum  necessary  to  reimburse  himself  for  the 
outlay  of  his  capita],  in  building,  lighting  and  heating 
his  own  inanufactoi7  and  providing  the  necessary  im- 
jilements  for  nse  therein.  A  more  complete  instance 
of  that  from  which  it  appeal's  to  have  been  the  inten- 
tion of  the  legislature  to  shield  the  artificer  it  seems 
to  me  difficult  to  imagine.  But,  it  is  said,  the  case  of 
Chatmer  v.  Cnmmingt,  8  Q.  B.,  311,  has  already  sanc- 
tioned this  species  of  contract  and  decided  it 
not  to  be  a  violation  of  the  statnte;  and  un- 
doubtedly (withoat  for  the  present  referring  to  the 
additioual  nnmber  of  items  of  deduction  we  find 
in  the  present  case,  probably  resulting  from  that 
decision)  it  does  appear  to  be  au  authority  to  the 
•xtent  stated ;  but  1  apprehend  that,  sitting  in  a  court 
«f  error,  we  are  hound  to  look  at  the  case  before  us 
unfettered  by  the  authority  which  it  is  the  object  of 
the  present  proceeding  to  review ;  and  humbly  con- 
ceiving that  decision  not  to  construe  the  statute  cor- 
rectly, I  have  been  unable  to  convmce  myself  that, 
sitting  here,  I  ought  to  adhere  to  it.  The  judgment 
«f  the  court  in  that  case  seems  to  have  proceeded  upon 
the  ground  that  the  earlier  sections  of  the  statute  do 
Xfii  prohibit  any  deductions  whatever.  "  It  is  to  be 
observed  (says  the  judgment,  p.  323),  that  payment 
otherwise  than  in  money  as  above  prohibited,  deduc- 
tions, or  charges,  are  nowhere  mentioned  or  alluded  to 
before  the  23rd  section,  hereafter  to  be  considered. 
Then,  are  these  dedncUons  in  the  nature  of  payment 
at  all?  It  seems  to  us  to  be  the  mode  of  calcinating 
the  amount  of  wages,  and  nothing  more."  Now  if  it 
be  true  tliat  the  prohibitory  part  of  the  statute  does 
not  contemplate  stoppages  or  deductions,  it  is  ex- 
tremely.  difficult  to  see  why  the  Legislature  should 
luve  enacted  the  23rd  and  24th  sections  at  all ;  why, 
if  it  did  not  prohibit  any  stoppages,  it  should  yet 
legalise  some  ?  But  snrely  it  is  scarcely  correct  to  say 
that  the  earlier  sections  do  not  mention  or  allude  to 
stoppages  or  deductions  when  the  3rd  section  expressly 
nfers  to,  and,  in  effect,  incorporates  the  exceptions 
afterwards  found  in  the  23rd  and  24th,  the  words 
being :  "  And  every  payment  made  to  any  sach  arti- 
ficer by  his  employer  of,  or  in  respect  of  any  such 
wages,  by  the  delivery  to  him  of  goods,  or  otherwise 
than  in  the  conent  coin  aforesaid,  except  as  herein- 
after mentioned,  shall  be  and  is  hereby  declared 
illegal,  null  and  void."  And  it  would  have  been 
■traoge  indeed  if  it  were  otherwise,  for  the  truck 
system,  against  which  the  statute  was  confessedly 
levelled,  was  itself  a  system  of  stoppage  or  deduction. 
Dednct  so  much  for  supplies,  and  pay  the  balance  iu 
cash,  constituted  the  evil  the  statute  was  passed  to 
jemedy  ;  nor  is  it  easy  to  conceive  how  there  conid  be 
a  part  payment  in   goods,  or  otherwise  than  iu  the 


current  coin,  without  a  stoppage  or  deduction.  That 
the  deductions  Ugilised  by  sections  23  and  24  are 
exceptions  npon  sects.  2,  3  and  4,  and  not  exclusively 
upon  sects.  5  and  6,  appears  to  me  to  be  clear,  inas- 
much as  the  prohibmons  contained  in  the  latter 
sections  are  confined  to  the  set-off  and  sale  of  "  goods, 
wares  and  merchandise  "  only,  whereas  the  dednctioss 
legalised  by  sects.  23  and  24  extend  to  "rent  and 
medical  attendance,"  and  the  costs  of  educating  the 
artificer's  children.  I  quite  agree  that  what  is  called 
frame  reut"  in  this  case  is  not  "rent"  within  the 
meaning  of  sect.  23,  but  that  a  deduction  in  respect  of 
such,  if  it  were  "  rent,"  could  be  made  without  a  eon- 
tract  in  writing,  which  w.is  also  laid  down  in  the 
judgment  in  Chawner  v.  Cummiagt,  appears  to  me  not 
to  be  in  accordance  with  the  clear  words  of  the  statute. 
The  only  case  cited  in  the  argument  before  us,  as 
having  been  decided  upon  this  subject  since  Chaiener 
V.  Cummittffs,  was  that  of  Bowers  v.  Lovekin,  6  E.  & 
6.  384.  There  it  was  conceded  that  the  deductions 
were  illegal,  although  some  of  them  were  not  clearly 
within  the  23rd  section ;  but  that  case  being  one  of 
deductions  from  the  wages  of  a  miner  where  there 
was  no  contract  in  writing,  the  question  involved  in 
the  present  case  was  not  discussed,  the  only  contest 
being  whether  the  collier  in  that  case  was  an  artificer 
within  the  .^ct.  But  althongh  not  perhaps  an  anthoiity 
upon  the  point  now  in  qnestion,  the  case  strongly  illus- 
trates the  anomaly  consequent  upon  the  jadgmentia 
Chavmtr  v.  Cummings,  namely,  that  while  stoppages 
within  the  23rd  section  are  illegal  if  not  made  in  pur- 
suance of  a  written  contract  signed  by  the  workman, 
all  other  stoppages  are  legal  without  any  such  formality. 
The  price  of  implements  supplied  to  a  miner,  to  be 
used  in  his  trade,  can  only  be  deducted  when  that 
price  represents  their  true  value,  and  the  contract  is  in 
writing ;  but  it  would  appear  from  that  judgment  thnt 
the  price  of  the  use  of  implements  supplied  to  a 
stocking-knitter,  to  be  used  in  his  trade,  as  well  at 
gaslight,  fires,  &o.,  &c,  may  be  deducted  without 
either  of  thostfcondiUons  being  complied  with.  It  is 
true  the  learned  coimsel  for  the  defts.  did  not  put  the 
case  of  his  clients  altogether  upon  the  ground  taken  in 
the  judgment  in  CItawner  v.  Cumminga.  He  relied 
not  so  much  npon  the  argument  that  if  these  charges 
were  stoppages  or  deductions  they  were  legal,  not 
being  io  the  nature  of  payments,  as  that  they  were  not 
really  deductions  from  wages  at  all ;  in  other  words, 
that  the  defence  to  the  action  was  under  the  general 
issue,  rather  than  under  the  plea  of  set-off.  But 
surely  it  cannot  be  contended  in  any  view  that  tbe 
stoppage  in  respect  of  fines  can  be  made  av«lable 
otherwise  than  as  set-off,  and  if  that  be  so,  by  what 
reasonable  construction  of  the  contract  can  the  deduc- 
tion for  fines  be  placed  upon  a  different  footing  from 
the  other  deductions?  It  appears  to  me  that  the  con- 
tract is  clearly  one  for  stoppage  or  deduction  from 
wages,  a  contrivance  (to  use  the  words  pi  the  S5th 
seotion  of  the  Act)  by  means  of  which  the  master 
makes  the  interest  of  part  of  his  capital  a  first  charge 
npon  the  labour  of  his  workman,  instead  of  obtaining  it 
from  the  consiuner  in  the  price  of  the  article  when 
sold,  as  in  the  case  of  a  net  cash  payawot 
of  wages;  and  this,  together  with  the  additiOBal 
control  which  the  master  obtains  by  snch  aa 
arrangement  over  the  earnings  of  the  workman,  may 
probably  furnish  the  answer  to  a  question  put  during 
the  argument,  namely,  if  2A  per  doien  fakly  repre- 
sents the  value  of  the  deductions  (and  the  case  does 
not  find  otherwise),  why  do  not  the  defts.  pay  ^Vf 
dozen  net  like  other  masters  ?  Our  attention  has  been 
called  to  the  consequences  that  may  result  from  oaf 
decision  in  favour  of  the  pit.  in  this  case ;  if  such  were 
to  follow  upon  our  judgment,  it  would  bo  a  matter 
rather  for  the  consideration  of  the  Legislature  than  '<" 
a  court  «f  lair ;  and  it  Mens  t«  ids  safer  t«  cwitrt* 
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tki  lUtDte  wHhoat  reference  to  the  iaconvcnience 
Rnlting  from  our  npholding  or  refusing  to  sanctioiA  a 
coatnct  like  tlie  present.  In  mj  opiuion  the  pit.  is, 
is  point  of  l«w,  entitled  to  the  jadgment  of  the  conrt. 
His  Lenlship  said  that  Williams  and  Willes,  JJ. 
oaauTcd  with  him  in  this  opinion. 

Btles,  J. — In  this  case  the  master  mannfactorer 
mpiojed  the  artificer  to  make  stocking-heels  at  'd, 
ja  dozen.    The  artificer  was  to  find  the  laboor,  and 
u  vork  on  the  master's  own  premises,   using  the 
outer's  frame.     I'he  settlements  were  weekly.     The 
aiomt  doe  for  the  artificer's  work  was  first  ascer- 
tiiaed,  then  from  the  snm  coming  to  the  artificer  was 
dedacted,  first,    }s.  9d.  per  week  for  the  ose  of  the 
frime;  second,  4d.  per  week  fur  the  use  of  another 
Dadtiae ;  third,  3d.  per  week  for  the  use  of  the  factory; 
tmrtli,  U.  per  week  for  winding  the  yam ;  fifth,  fines 
at  tlM  rate  of  4^  per  qoarter  of  a  day  for  absence ; 
nth,  a  charge  for  gas ;  aerenth,  a  deduction  for  firing. 
Ik  artificer  was  sometimes  employed,  and  sometimes 
Mt,  lint  the  charges,  with  the  exception  of  the  fines, 
■ert  fixed  and  omform,  and  made  against  him,  what- 
4T(rthe  amount   of  his  earnings;  so  that  the  fixed 
diarges    might    equal     or    exceed     the    amount    to 
fe  rtceired  by    the    artificer    for   making  stocking- 
Ms:   when    he    came    for    his    wages    he    might 
bn  to  pay  instead  of  receive.     It  was  alleged  by  the 
sitiCaer  that  such  a  contract,  and  all  settlement  of  ac- 
«(at  nnder  it,  an  made  roid  and  illegal  by  the  pro- 
nsMis  of  the  Tmck  Act,  1  &  2  Wili  4,  c  37.  Whether 
t^  are  so  invalidated  or  not  is  the  question  before 
«.   An  inquiry  into  the  policy  of  the  Act  for  the 
jvpoie  of  forming  or  expressing  our  opinion  whether 
tbt  policy  be  ri|;fat  or  wrong  is  no  part  of  our  duty, 
lu  sach  an  inquiry  for  the  purpose  of  rightly  inter- 
{Rtiiig  the  Act,   and  ^ring  fiill  effect  to  the  true  in- 
totion  of  the  Legislature,  is  legitimate  and  material. 
Tie  old  Truck   enactments  are  very  nnmerons,   and 
itt  from  the  year  1464,  4  Edw.  4.     They  were  ap- 
jfiad  fitsf  to  one  branch  of  mannfacttire,  and  then  in 
•oocosion  to  others  as  experience  and  the  progress  of 
■aasfactutes  dictated,  till  they  embraced  the  whole,  or 
andy  the  whole,  of  the  manufactures  of  England. 
TVt  established  the  obligation,  and  produced,  or  at 
wt  fortified,  the  custom  of  uniformly  paying  the  whole 
"gw  of  artificers  in  the  cniTent  coin  of  the  realm. 
"tj  were  finally  collected  and  consolidated  into  one 
^  by  the  statute  now  under  consideration,  1  &  2 
"in.  4,c  37.     They  were  in  tmth  part  of  a  system  of 
'9'latian  regnlating  the  relation  of  master  and  work- 
■■,  this  part  of  it  being  in  favour  of  the  workman, 
*fe  is  an  individual  deemed  weaker  than  his  master, 
Sid  therefore  liable  to  oppression.     On  the  other  hand 
*™ed  regulations  in  favour  of  the  master  and  against 
"•workmen  collectively,  who  in  the  aggregate,  and 
xting  in  combination,  were  deemed  stronger  than  their 
■•Kea,  and  likely  to  oppress  not  only  their  own  em- 
l^en,  but  individuals  of  theirown  body.    These  were 
Ac  laws  against  combinations  and  strikes.    The  laws 
^iiast  combinations  have  been  swept  away,  except  in 
•"•in  aggravated  cases — with  what  sncoess  it  is  no 
|«rt  of  onr  business  to  inquire — but  the  Truck  Act  still 
'■ttiis,  and  while  it  remains  must  be  honestly  inter- 
lined and  carried  out  according  to  its  true  meaning 
"i  linu    Indeed,  the  Tmck  Act,  when  passed,  was 
*yoetteal  deduction  from  a  principle  still  more  general, 
landing,  more  or  less,  all  systems  of  law,  founded 
*■  experience ;  that  is  to  say,  that  where  two  classes 
w  perms  are  dealing  together,  and  one  class  is,  gene- 
^^speaking,  weaker  than  the  other  and  liable  to 
*^uuian  either  from  natural  or  accidental  causes,  the 
1*  dooU,  as  far  as  possible,  redress  the  inequality 
V  inteeting  the  weak  against  the  strong.    On  this 
f^flt  nets  the  protection  thrown  round  infants  and 
I^Ms,  of  nsaaond  or    weak  mind,    the    protection 
'Arted  tvem  by  the  commtn  law  to  the  victims   of 


fraud,  and  by  the  Conrt  of  Cb.  at  this  day  to 
heirs,  expectants  and  sellers  of  reversions,  against 
catching  and  nnconsciouable  bargains,  though  entered 
into  without  fraud  and  by  persons  of  full  age.  No 
doubt  all  such  legislation  or  judicial  interposition  is, 
in  many  cases,  mefi°ectuaL  But,  as  Lord  Hardwicke 
observed,  in  Chaterfidd  v.  Jaiuen,  2  Ves.  125,  "  I 
cannot  hold  that  to  be  rain  and  wild  which  the  law  of 
all  countries  and  all  wise  legislation  have  endeavoured 
at,  as  far  as  possible ;  happy  if  they  could,  in  some 
degree,  prevent  it.  Ett  aliquid  prodire  temia."  To 
which  it  may  be  added  that  the  efficacy  of  such  pro- 
visions must  uot  be  estimated  by  the  abuses  actiullr 
remedied,  so  much  as  by  the  abuses  prevented  by  the 
knowledge  that  such  is  the  law.  So  viewed,  the 
Tmck  Act  must  have  been  deemed  by  the  Legislature 
which  passed  it  a  highly  remedial  statute,  and  is, 
therefore  now,  as  I  admit,  notwithstanding  the  penal 
chixises  to  be  constmed  liberally,  so  as  to  advance  the 
supposed  remedy  and  suppress  the  supposed  mischief. 
The  motive  for  theiso  observations  has  been  that  it 
may  not  be  supposed  that  the  conclusion  at  which  I 
have  arrived  was  reached  without  due  consideration  of 
the  policy  of  the  Tmck  Act,  or  prompted  by  any 
prejudice  against  it.  Our  decision  must,  as  it  appears 
to  me,  mainly  depend  on  the  meaning  of  the  word 
"wages,"  as  used  in  the  Act  The  interpretation 
clause,  sect  25,  defines  the  word  "  wages "  as  aay 
money  or  other  thing  had,  or  contracted  to  be  paid,  or 
given  as  a  recompense  for  any  labour,  whether  within  a 
certain  time,  or  to  a  certain  amount,  or  for  a  time  or 
an  amount  uncertain.  Any  remuneration,  ther«for<, 
for  the  labonr  of  the  artificer,  whether  by  the  day  or 
by  the  piece,  is  wages ;  whatever  is  contracted  to  be 
paid  for  his  personal  labour  is  wages ;  and  what  is 
mora  than  that  is  not  wages.  The  price  of  7d.  per 
dozen,  in  the  case  before  the  court,  is  not  merely  wages 
so  defioed,  but  wages  phu  an  addition  for  the  work 
done  by  the  stocking-frame.  Now,  inasmuch  as  the 
&ame  does  not  belong  to  the  artificer,  he  is  obliged  (• 
hire  a  frame ;  and,  in  the  case  under  consideration, 
instead  of  hiring  the  frame  of  a  stranger,  the  artificer 
hires  it  of  his  employer,  at  a  fixed  rent  per  week. 
The  hire  of  the  frame  is  paid  by  the  employer  to  the 
artificer  as  part  of  the  Id.  per  dozen,  according  to  the 
quantity  of  work  done,  and  therefore  is  a  fiuctuating 
sum,  but  the  rent  of  the  frame  is  paid  by  the  artificer 
to  his  employer  according  to  his  time,  and  therefore  is 
a  sum  certain.  Suppose  the  rent  of  the  frame 
due  to  the  employer  and  the  compensation  for 
the  work  of  the  frame  due  to  the  artificer 
were  calculated  on  the  same  principle,  at  the 
same  rate,  and  therefore  amounted  to  the  same  sum  ; 
for  example,  suppose  the  rent  of  the  frame  dne  to  the 
master  to  be  2aL  per  dozen,  and  the  charge  by  the 
artificer  for  the  work  done  by  the  frame  to  be  also  id. 
per  dozen,  then  the  dednction  being  exactly  equal  to 
the  addition,  it  would  clearly  appear,  I  conceive,  that 
the  2d,  per  dozen  deducted  for  the  use  of  the  frame 
did  not  come  ont  of  wages.  But  in  the  case  under 
consideration,  as  the  rant  is  calculated  by  time,  and 
the  compensation  for  the  nse  of  the  frame  by  the  piece, 
occasionally  the  hire  of  the  frame  paid  by  the  artificer 
may  be  more  than  the  compensation  for  the  ose  of  the 
frame  received  by  the  artificer.  And  the  excess  in 
such  a  contingency  is  a  loss  to  the  artificer  exactiy  as 
it  wonid  have  been  if  he  had  hired  the  frame  from  a 
stranger.  Bnt  then,  on  the  other  hand,  occasionally 
the  compensation  for  the  labour  is  more  than  the  rent 
of  the  frame,  and  the  excess  in  that  event  is  a  profit 
to  the  artificer,  jnst  as  if  the  artificer  had  hired  the 
frame  of  a  stranger.  When  the  barguo  is  a  fair  one, 
these  contingencies  are  calcnlated  to  balance  on* 
another.  There  seems  to  me  therefore  nothing  ia  sock 
a  bargain  nnneceasarily  contrary  to  the  Act  •?  Farliar- 
ment.    It  is  objected  that  sect.  23,  which  is  a  d«elai»- 
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torj  enactment,  shows  that  wages  are  not  to  be  paid 
or  satisfied  by  a  set-off  for  such  things  as  fnel,  mate- 
rials, tools,  implemeaU,  hay,  com,  provender,  for  a 
house  and  rent,  which  dednctions,  so  far  as  sect.  23  is 
explanatory  and  prohibitorj,  ue  mentioned  as  examples 
of  what  has  already  been  made  illegal  by  the  earlier 
sections  of  the  Act,  and  that  so  far  as  tjie  proviso  in 
"that  section  is  enabling,  that  proviso  does  not  apply  ex- 
cept in  certain  cases — signed  contracts,  tbatis— of  which 
the  case  nnder  conmderation  is  uot  one,  I  admit  the 
difficulty  which  arises  on  this  33rd  section.  I  do  not 
think  it  is  answered  by  saying  merely  that  the 
balance  of  what  is  dae  after  stipulated  deductions,' are 
wages.  For,  if  the  word  "  wages  "  were  to  be  under- 
stood as  the  net  amount  payable  after  subtracting 
sUpolated  deductions,  nearly  the  whole  Act  would  be 
fmstarated.  It  would  amount  to  no  more  than  this, 
that  the  balance,  after  stipulated  deductions  of  any 
sort,  shall  be  paid  in  coin.  But  I  think  it  may  be  a 
satisfactory  answer  to  the  arguments  founded  on  the 
23rd  section,  that  deductions  are  admissible  if  they 
nally  come  not  out  of  the  wages  properly  so  called, 
but  (as  in  this  case  they  do  come)  out  of  previous  ad- 
-cUtioDS  to  those  wages.  It  is  tben  objected  that  this 
arrangement  is  a  transparent  artifice — I  do  not  say  to 
•evade  (for  that,  if  practicable,  may  be  lawful),  but — 
indirectly  to  infringe  the  statute.  It  may  be  remarked, 
however,  that  the  practice  does  not  appear  to  be  a  new 
one,  and  probably  originated  in  cases  where,  before  the 
establishment  of  great  factories,  the  artificer  worked  in 
liis  own  dwelling,  and  in  such  a  case  a  fixed  periodical 
cent  for  the  frame  was  the  only  security  possessed  by 
the  employer  against  loss  to  himself  by  his  frame 
being  improperly  employed  by  the  artificer  to  do  other 
.people's  work.  Besides,  I  think  that  enough  does  not 
appear  on  the  case  to  enable  us  to  draw  the  con- 
dosion  that  this  arrangement  is  a  mere  artifice  to  con- 
tract to  ]^y,  or  to  pay  wages  otherwise  than  in  the 
cnrrent  coin  of  the  tiabn :  (as.  1  and  3.)  The  obser- 
-rotion  aheady  made  as  to  the  deductions  for  the  rent 
of  the  flame  appears  to  me  applicable  to  the  deductions 
for  the  other  machine,  for  the  use  of  the  factory,  for 
the  winding,  for  the  gas  and  for  the  firing.  In  all  these 
OasM,  as  m  the  case  of  the  frame,  there  is  first  an 
addition  to  the  wages  measured  by  the  piece,  and  a 
subsequent  deduction  generally  measurtHl  by  time. 
With  respect  to  the  fines,  the  case  is  different  The 
statute  is  very  obscure  on  the  question  whether  a 
set-off  be  allowable ;  sect  23  seems  to  imply  that  a 
set-off  is  not  in  general  to  be  allowed.  On  the  other 
lumd,  a  set-off  is  not  prohibited  in  terms  except  in  the 
single  case  of  a  set-off  for  goods  received  on  account 
of  wages:  (sect  5.)  Looking  at  the  limited  character  of 
that  prohibition,  and  considering  that  this  deduction 
may  perhaps  be  treated  as  a  condition  in  the  original 
contract  making  a  portion  of  the  wages  to  depend  on 
a  contingency,  I  feel  great  difficulty  in  saying  that  it 
IS  prohibited.  In  Chavmer  v.  Cwamiagt,  a  fixed  de- 
duction of  one  penny  in  the  shilling  was  held  to  be 
lawful,  and  to  be  but  a  mode  of  calciUating  wages.  It 
mast  be  admitted,  however,  that  the  statute  is  very 
difficult  to  construe,  and  is  ambiguous  not  only  on  this 
question  of  fine,  but  also  on  the  other  question.  Yet, 
cossideiing  that  the  statute  has  already  received  in 
Ciawner  v.  Cummutgt  a  judicial  interpretation  six- 
teen years  ago,  which  interpretation  has  been  aoted  on 
ever  since,  and  that  thousands  of  contracts  and  settle- 
ments of  accounts  have  taken  place  on  the  faith  of  that 
interpretation ;  that  if  these  settlements  are  disturbed 
an  infinite  multitude  of  actions  will  be  brought  and 
ipany  fines  become  payable  by  persona  who  have 
trusted  the  authorised  expounder  of  the  statute,  I 
think  this  is  a  case  in  which  the  TnnTjiri  ttare  decuia 
ought  to  apply  even  in  a  court  of  error;  and  therefore 
that  the  judgineot  below  ought  to  be  affirmed. 
HsiiJiwsLL,  B,— In  this  case  we  have  to  ascertun 


the  meaning  of  an  Act  of  Parliament    If  the  words 
were  plain  it  would  be  irrelevant  to  inquire  as  to  the 
object  or  policy  of  the  Legislature ;  eur  duty  would  be 
simply  to  declare  what  we  found  enacted.     But  there 
is  a  doubt  as  to  the  meaning  of  the  language,  in  order 
to  solve  which  it  is  proper  to  inquire  into  tbe  probable 
object  and'  policy  of  tbe  statute.    It  may  be  com- 
pendiously stated  to  have  been  to  provide  for  payment 
of  wages  in  money.    For  this  purpose  it  prohibits 
agreements  for  paying  wages  otherwise,  and  prohibits 
so  paying   them  when   a  money  payment  has  been 
agreed  for.     To  insure  obedience  it  enables  the  artificer 
to  repudiate  a  contract  and  payment  contrary  to  its 
provisions,  and,  however  fairly  he  may  have  bemi  dealt 
with,  to  enforce  payment  in  such  case  over  again.    It 
is  obvious  that  such  a  provision  is  open  to  two  most 
important'  objections.     First,  it  interferes  with  that 
freedom  of  contract  and  conduct  which  is  universally 
recognised  as  of  the  greatest  benefit;  secondly,  it 
enables  an  artificer,   who   may  have  requested   and 
received  payment  otherwise  than  in  money,  and  who 
may  have  benefited  thereby  and  been  most  justly  and 
kindly  treated,  to  commit  a  great  dishonesty  by  en- 
forcing payment  again.    But  great  as  these  objections 
are,  the  LegisUture  has  thought  that  a  preponderating 
benefit  was  to  be  got  by  encountering  them.    And  it 
may  be,  that  the  ignorance,  improvidence,  or  poverty 
of  the  working  classes,  as  they  are  called — that  is, 
those  who  work  for  wages — is  such  as  to  require  the 
protection  the  statute  has  provided  for  them.  But,  in 
order  to  see  to  what  that  protection  extends,  it  is  ne- 
cessary to  see  wtiat  are  the  mischiefs  to  be  guarded 
against,  the  mischiefs  of  what  is  called  the  truck  sys- 
tem.   They  seem  to  me  three— the  first  two  being  in 
principle  the  same.    First,  an  employer  of  labour  may 
engage  a  man  to  work  for  him  with  a  promise  of  appa- 
rently fair  wages,  part  or  all  in  goods,  and  then  cheat 
him  by  giving  him  inferior  goods  or  goods  overcharged. 
Secondly,  he  may  engage  him  with  a  promise  of  fair 
wages,  and  then  cheat  him  in  the  payment  by  insisting 
on  his  taking  goods  inferior  or  overcharged  as  before. 
Thirdly,  he  may  supply  the  man  with  goods  beyond^  his 
wages,  get  him  into  his  debt,  and  then  have  an  injurious 
control  over  him.    These  are  the  mischiefs  of  a  truck 
system.    It  is  vain  to  say  that  the  master  could  cheat 
in  cases  where  money  wages  ware  agreed  for  by  with- 
hel^ng  money  agreed  to  bo  paid,  and  that  the  law 
would  redress  the  one  wrong  as  readily  as  the  ether. 
The  answer  is,  that  such  a  cheat  is  too  barefaced  and 
would  certainly  be  successfully  resisted,  while  more  or 
less  of  inferiority  in  the  quality  or  value  _  of  goods 
might  be  endured,  and,  if  contested,  would  give  rise  to 
more  doubtful  injuries.    Whether  these  mischiefs  are 
worth  the  remedy,    or  whether  the  remedy  is  the 
best,  is  not  tiie  question.     If  it  were,  I  for  one  should 
desire  an  opportunity  for  asoertiuning  what  the  results 
of  a  truck  system  had  been  before  I  ventured  to  diS^ 
from  those  who  had  considered  the  matter  and  devised 
the  enactment,  and  from  the  high  authorities  who  have 
held  that  legislation  against  such  system  is  perfectly 
"  jost  and  equitable."    I  refer  to  "  Smith's  Wealth  of 
Nations,"  b<«ik  L  c.  10.     But  I  beUeve  the  object  of 
the  statute  was  that  which  I  have  mentioned,  and  cer- 
tainly, conudering  the  objections  to  it,  it  ought  not  to  be 
interpreted  loosely,  more  especially  as  it  makes  an  in- 
fringement of  its  provisions  a  crime.      I  now  turn 
to  those  provisions.    The   1st  section  provides  that 
contracts  for  wages  (in  the  trades  enumerated)  shall 
be  made  payable  in  cmrrent  coin.    The   2nd  sectioa 
prohibits  engagements  as   to  where  or  with  whom 
wages  should  be  expended.    Tbe  3rd  section  is  that 
wages  shall  be  pud  in  coin.    The  4th  sectien  ^ves  the 
ar&cer  power  to  recover  whatever  has  not  been  paid 
m  coin.    The  5th  prohibits  a  set-off.    The  6th  a  cross- 
action.    The  other  sections  may  be  called  auxiliary, 
with  certain  exceptions,  which  I  shall  have  to  notice. 
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Tke  futt  ia  this  case  are,  that  the  defts.  an  hosiery 
mmbdaam,  haring  a  factoiy  in  which  are  stocking- 
bam,  and  which  of  coune  is  warmed  and  lighted 
tf  Umb.  The;  find  the  materials,  and  the  artificer,  a 
frnewnrk  knitter,  makes  the  artide.  In  this  case  the 
pk.  nsde  itoeking  heels,  nsing  these  machines  in  their 
(Ktnej.  The  snm  to  be  paid  him  was  ascertained 
tioi.— A  iom  was  arrived  at  bj  pntHng  7d.  >  doxen 
itt  tH  tht  heels  be  had  made  in  a  week,  and  firom 
tktt  torn  was  deducted  3«.  9d.  aboat,  and  what  are 
cded  fines— 4^  a  qturter  of  a  day  when  the  artificer 
fai  not  attend.  The  waj  this  3*.  9d.  is  made  np 
ii,  tliat  so  modi  is  pat  down  ibr  the  nsa  of  the 
asdiiaes  of  the  defts.,  so  ranch  {<a  the  room  in  which 
tJM;  ire,  so  mnch  because  the  7am  has  been  woond, 
niteat  which  it  cannot  be  woiked,  so  mnch  for  light 
aiin,  I  hare  mentionad  bow  this  Si.  9(2.  is  arrired 
It,  bit  to  mj  mind  it  iswhollj-immateriaL  The  parties 
ain  at  that  figure  hj  a  particular  process,  and  each 
■frees  to  it  for  particular  (and  probably  the  same) 
nans  satisfactory  to  himself;  but  thej  might  amve 
It  it  for  diffetont  raasons,  or  for  no  reason,  and  simply 
lis  it  at  an  afbitr^  sum.  It  may  be  as  well  to 
RBwk,  howereT)  tbat  the  origin  and  reason  of  it  is 
lUs— that  formerly  the  artificer  was  paid  Id.  per 
dsta  heeb,  bnt  he  then  found — either  as  his  own  or  by 
laring— the  machines,  worked  them  in  his  own  house, 
bt  which  of  coarse  he  paid,  with  his  own  fire  and 
S^ti,  St  Us  own  cost.  I  beliere  the  charge  for 
tk(  ciading  has  some  similar  origin.  Of  course  fines 
m  seoessary,  or  not  unreasonable,  to  prerent  loss  by 
Ik  mschines  not  being  used.  The  origin  of  this 
i^uently  inconvenient  arrangement  is  probably  that 
tti  sasto'  and  artificer  could  not  agree  on  the  snm 
t9  U  paid  net  par  dozen,  while  they  could  agree  on 
skit  was  a  fair  equivalent  for  the  workman  having 
Ike  machhies,  room,  fire,  light,  &c.  found  for  him, 
iietead  of  fiiiding  it  himself.  Some  masters  and 
nta,  however,  agree  at  3d.  per  dozen  net.  The  only 
■ths  matter  to  observe  is,  that  the  3>.  9d.  is  fixed 
per  veek,  while  the  quantity  of  work  done  by  the 
irtifics  may  vary  according  to  his  industry  or  health, 
f  other  canaes,  and  also  according  to  the  quantity 
ef  «oik  the  master  may  think  fit  to  give  him.  Now, 
it  it  obvious  to  my  mind  that  this  is  not  within  any 
rf  tke  niachiefii  I  have  specified.  The  artificer  does 
M  J^ree  to  take  goods  in  payment  of  wages,  nor 
bnisg  agreed  for  money  is  made  to  take  goods,  nor 
ca  Iw  get  into  debt  to  his  master  by  spending  more 
tkm  his  wsges.  I  suppose,  indeed,  he  would  be  liable 
ifkedid  not  make  as  many  heels  as  at  7d.  a  dozen 
■Be  to  Ss.  9dL,  bat  that  is  not  by  spending  more  than 
k  ems,  but  by  not  earning.  If  the  case  is 
vitliin  ike  statute,  within  which  provision  is  it  ? 
Hot  that  in  the  Ist  section.  It  says:  "In  all 
oMnets  the  wages  shall  ba  made  payable  in 
<n  only,  and  ii  payable  in  any  manner  other 
tkia  m  coin  shall  be  void."  Can  it  be  said  that,  what- 
enr  is  to  be  paid  here  is  not  to  be  paid  in  coin  ?  Can 
it  be  iud  anything  is  payable  in  another  manner  ?  Is 
t^  3«.  9dL  a  payment,  or  any  one  of  its  items  ?  Im- 
fees&le.  Then  the  case  certainly  is  not  within  sect.  2. 
Iha  ia  it  within  sect.  3  ?  That  says,  "  the  entire 
umt  ef  wages  earned  by  or  payable  to  any  artificer, 
kt,  shall  be  a^Stnally  paid  in  current  coin."  Has  the 
■titcer  earned  any  more  wages— are  any  more  payable 
t>  Ibb  than  the  sum  arrived  at,  after  allowing  the 
It.  ML  and  fines?  I  say  clearly  noL  The  question 
"fats  itself  to  this.  What  are  his  wages?  The  7d. 
>  'nea,  or  7d.  a  dozen  less  3*.  9d  ?  To  my  mind 
■ieedy  the  latter.  Can  it  be  said  his  wages  are  2d.  a 
'■a  nsra  than  the  man  who  is  being  paid  the  Sd. 
*ttaeA  any  dednctioo  ?  Can  it  be  supposed  that,  if 
his  were  no  Truck  Acts  and  no  statute  of  set-off,  he 
'  Id.  a  dozen?  I  ask,  aa  I  asked  on  the 
,  inppoee  they  fixed  3f .  9d.  arbitrarily,  without 


giving  a  reason  for  it,  is  that  within  this  statute  ?     If 
I  agree  with  a  man  that  he  shall  work  for  me   at 
certain  rates,  first  allowing  in  my  favour  _!>».,  is  that  an 
agreement  to  pay  him  a  sum,  and  part  of  it  in  that  S$.  t 
Further,  sect.  5  prohibits   a  set-off  in  an  action  Vy 
recover  wages,  "by  reason  of  any  goods,  wares,  or 
merchandise  had  or  received  by  the  pit.   as  or  oa 
account  of  his  wages,  or  in  reward  for  hu  labour,  or  ia 
respect  of  any  goods,   wares,  or  merchandise    sold, 
delivered,  or  supplied  to  snch  artificer  at  any  shop  or 
warehouse  of  the  employer."  Obviously  this  means  goods, 
the  property  in  which  has  been  transferred  to  the  artificer. 
It  is  impoesible  to  say  in  this  case  that  goods  have- 
heen  "  sold,  delivered,  or  supplied  at  any  shop  or  ware- 
house "  to  the  pit.  within  the  metoing  of  that  aectioB. 
The  same  remark  applies  to  the  next  section.    Sect. 
8  is  necessary  in  oonseqnenee  of  sect.  3 ;  but  it  is  said 
sect.    23  shows  that  this  case  is  vrithin  the  statnte. 
Pint,  this  statnte,  which  makes  the  doing  of  what  it 
prohibits    a  misdemeanor  (sect  9)  ought  not  to  he- 
extended  by  implication.    Bnt  it  seems  to  me  that 
this  section  shows  the  present  case  is  not  within  the 
statute.    It  enacts  that  it  shall  not  prevent  the  em- 
ployer snpplying  the  artificer  with  medicine  orfnd, 
or  materials,  tools,  or  implements,  to  he  by  snch  arti- 
ficer employed  in  his  trade,  if  snch  artificer  be  employed 
in  mining.    Now,  such  a  case  would  have  been  within 
the  letter,  bnt  not  within  the  spirit,  of  the  statnte  j. 
therefora  it  was  excepted  by  this  section.    The  miner 
requires  tools  and  lights.    The  best  for  both  master 
and  artificer  is  that  the  latter  should  be  at  the  expense 
of  them — it  ensures  an  economical  use  of  them  by 
him.    If  the  master  sold  him  those  tools,  as  is  also 
eonvement,  it  would  ba  within  the  letter  of  the  Act. 
His  wages  are  fixed  at  a  certain  amonnt.    To  earn 
them  he  must,  indeed,  bny  tools,  but  he  acquires  the 
property  in   them  ;   may  sell  them  if  he  likes;  may 
use  them  when  much  worn,  or  throw  them  aside  when 
little  worn ;  their  goodness  and  condition  he  alone  is 
interested  in.    It  is  true  he  cannot  earn  his  wagea^ 
without  them,  neither  can  he  without  his  clothes  and 
his  food;  bnt  they  are  not  any  more  than  those  articles 
a  fixed  sum  which  is  here  to  be  taken  into  account  in 
estimating  his  wages.    He   is  at  the  risk  ef  them, 
and  their  cost  to  him  will  vary  according  to  his  care 
and  pmdonce,  like  the  cost  of  his   clothes  and  food. 
They  are,  therefore,    within   the  words  of  the  Act, 
hut,  not  being  within   the  mischief  to  be  prevented 
by   it,    are    excepted    fipom    iU    provisions.      But, 
suppose  the  miner  and  master  agreed,  it  would  be  better 
that  the  latter  should  find  the  materials  and  toob  at 
his  own  risk ;  and  suppose  they  could  not  ngree  what 
piece    wages    should    be  paid,  but    that    they  could 
agree  that  one  we«le  with  another  a  fair  sum  for  candles 
and  tools  was  one  shilling  more  when  the  miner  was 
diligent,  leas  when  he  was  not ;  and  suppose,  therefore, 
they  agreed  to  continue  the  old  piece-work  prices,  bnt 
start  with  Is.  against  the  miner— that  is  the  present 
case— would  it  be  within  the  Act?    I  say  no.    If  it 
would,  it  certanly  would  not  be  within  sect.  23,  as  no 
materials  or  tools  would  have  been  supplied  to  the 
miner,  which  means  that  the  property  has  passed.  The 
"  medicine  supplied  "  does  not  mean  lent,  or  given  to- 
be  returned;  neither  is  that  the  meaning  of  the  word- 
as  to  the  tools.     The  same  reason  applies  to  the  pro- 
vision as  to  pay,  &c.    An  agreement  to  pay  wages  by 
allowing  the  occupation  of  a  tenement  at  so  mnch  rent 
would  be  within  the  letter  of  sect.  1,  but  not  within  its 
spirit,  and  is  therefore  excepted ;  so  of  the  rest  of  that 
section.    But  sect.  25  is  referred  to,  which  defines 
wages  for  the  purposes  of  the  Act  to  he  "  any  money 
or  other  thing  had  or  contracted  to  he  paid,  delivered, 
or  given  as  a  recompense,  reward,  or  remuneration  for 
any  labour  done  or  to  be  done ;"  and  it  is  asked  were 
the  benefits  represented  by  3».  9i— viz.,  the  use  of 
the  frame  and  machme,  fire,  light,  &c.— given  by  the 
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defts.  to  the  pit.  in  exchange  for  and  as  part  of  the 
earnings  of  his  labour  or  not ;  and  it  is  contended  they 
were  given  br  the  master  to  the  workman,  and  had  by 
the  workman  from  the  master ;  that  they  were  not 
giTon  for  nothing,  and  so  were  given  for  the  labour, 
the  workman  baviug  nothing  else  to  give,  and  giving 
nothing  else.     If  I  am  right  in   my  opinion,  though 
I    may    not    be  able    to    detect  it,  a   fallacy  lurks 
in  this  argument.    I  think  I  can  show  what  that  fal- 
lacy is,  but  before  doing  so  I  think  I  can  demonstrate 
it  is  there.     Suppose  two  men  work  for  the  same  em- 
ployer in  the  same  factory,  having  equally  the  use  of  a 
frame,  machine,  fire,  light,  &c.     One,  A.,  works  on  the 
terms  on  which  the  pit.  worked ;  the  other,  B.,  on  the 
terms  of  being  paid  5d.  per  dozen.     Snppoee   each 
makes  22^  dozen  heels  in  a  week,  each  will  be  paid 
9>.  4^d.  for  his  work  at  the  end  of  it.    Now,  has  the 
employer  given   the  use  of  the  frame,  machine,  fire, 
light,  &c.  to  A.  more  than  he  has  given  it  to  B.,  so  as 
to  be  within  the  Truck  Act  ?     Impossible ;  for  if  so, 
every  master  who  found  any  tool  or  m.ichine  or  room 
for  his  workman  would  be  within  that  Act.     I  believe 
carpenters  always  find  their  own  tools,  which  are  ex- 
pensive in  the  first  instance,  and  require  renewals  and 
sharpening.     Suppose  a  master  employed  a  carpenter 
who  found  his  own  tools  at  6t.  a  day,  and  another  whom 
he  supplied  with  tools  at  it,  6d.  a  day.     Would  either, 
and  if  so  which,  be  within  the  Truck  Act?     I  don't 
know  how  the  fact  is,  but  suppose  a  journeyman  tailor, 
who  worked  away   from  his  masters  workshop,  got 
greater  wages  than  one  who  worked  at  it,  on  account 
of  bis  not  occupying  room,  &c.,  would  that  be  within 
the  Act  ?     It  cannot  be.    I  say,  then,  some  fallacy 
lurics  in  this  argnment.    What  it  is  I  will  attempt 
to     point    out.      Pure    wages    are    the    price    of 
labour  alone — simply  labour.      As  soon   as   a    tool 
is    used    capital    is    used,    and    if    the    tools    are 
the  labourer's  he  is  a  capitalist,  and  part  of  what  be 
receives  the  profit  of  his  capital :  (Ricardo's  Principles 
of  Political  Economy,  c  1,  sect.  3.)    This  may  be  made 
plain,  I  think.     If  I  employ  a  man  to  thrai^h  my  wheat 
at  BO  much  a  quarter,  and  he  thrashed  it  with  a  flail, 
wlut  he  received  would  be  called  "  wages,"  the  value 
of  the  use  of  the  flail  being  inappreciable  in  the  sum  he 
charges.     But  if  be  used   a   thrashing-machine  and 
steam-engine,  what  he  received  would  not  be  called 
"  wages,"  but  the  hire  of  the  machine  and  engines  with 
men  to  attend  and  work  them.    Now,  let  me  not  be 
misunderstood.    I  do  not  say  that  what  the  man  with 
the  flail  receives,  nor  what  the  carpenterwith  his  tools  re- 
ceives, nor  what  the  working  hosier  whi>  finds  the  frames 
and  machines,  fire,  light,  Jxc.  receives,  are  not  properly 
called  "  wages,"  and  wages  within   the  Truck  Act. 
They  arc.     The  labonr  is  the  principal  thing,  and  the 
flail,  the  tools,  "  the  frame  and  machine,  fire,  light," 
&c.,  so  snliordinate  and  ancillary  that  the  total  price 
is  properly  called  "wages."     On  the  other  hand,  the 
tool  or  machine  may  be  so  much  the  principal  thing, 
and   the  labour  so   subordinate  and   ancillary,   that 
"  wages  "  would  be  an  incorrect  term  to  use  to  describe 
the  total  price.     Nor  am   I   proposing  to  draw  any 
line  where  "wages"  would  cease    to   be   the  right 
word ;  but  only  to  show  that  there  is  a  case  where  the 
machine  or  tool  is  the  principal  ingredient,  that  the 
payment  is  principally  on  account  of  it,  and  therefore 
where  the  use  of  the  machine  or  tool  is  of  appreciable 
value,  part  of  the  payment  to  the  labourer  must  be  in 
respect  of  it ;  so  that  where  the  working  man  finds  his 
own  "frame,  machine,  fire,   light,"  &c.,  part  of  bis 
"wages"  is  in  reality  a  compensation  for  the  use  of 
them.    When  he  does  not  find  them,  he  is  in  no  sense 
paid  for  them.     The  man  who  works  at  5d.  a  dozen  is 
not,  neither  is  the  man  who  works  at  7d.  a  dozen,  with 
a  ^zed  deduction  of  3>.  9d.  for  the  use  of  the  room, 
and  "  machine,  fire,  light,"  &c.    They  are  not "  given" 
to  him,  I  submit,  any  mote  than  the  tailor's  shop  is  to 


the  journeyman ;  any  more  than  the  tools  in  the  ease  I 
have  supposed  are  given  to  the  carpenter;  nor  any 
more  than  a  ship  is  given  to  gallon  who  receive  wages; 
nor  are  they  to  my  mind  in  any  sense  tlie  remuneratioa, 
recompense,  or  reward  of  his  labonr.     They  are  tfaiag* 
furnished   to   him   to  labour  with.       This  reasoniig 
also  seems    to  me  to  answer  the  argument,  "that 
if   the    workman    had"    contracted    with     a    third 
person     to    supply    him     with    the     things    sup- 
plied   by    the    master,    the    stocking    heels    woohi 
have  clearly  represented  a  value  of  7d.  a  dozen.     So 
they  would,  and  so  they  do  when  they   are  made  by 
tbe  man  who  makes  at  5d.  a  dozen  with  no  fixed  de- 
duction of  3».  9i,  because  they  represent  the  val«» 
of  the  labonr  and  the  value  of  the  use  of  the  tooU; 
and  therefore  the  qnestion,  "  can  the   stocking  heels 
represent  less  labour  only  or  more,   according  as  the 
workman  hires  the  implements  for  making  them  fran 
one  person  or  another  ?"  may  he  safely  answered,  no; 
nor  do  they  represent  less  compensation  for  the  ase  of 
the  "  frame  and  machine,  fire,  light,  &c.,"  in   the  one 
case  than  the  other.     Again,  it  is  said,  suppose  the 
workman  makes  for  his  master  only  6^  dozen  heels  in 
a  week,  what  does  the  master  pay  lor  them — 7A  » 
dozen;  or  does  he  get  them  for  nothing  ?    I  say  neither. 
And  if  he  makes  another  6^  dozen  and  gets   precisely 
3*.  9d.,  will  the  last  3*.  9</.  be  wages  and  the  first  not  ? 
Or  is  there  any  other  difference  except  that  the  last  is 
paid  for  in  current  coin,  and  the  other  "  otherwise  than 
in  current  coin?"    I  say  there  is  no  firat  or  last  3t.  9d. 
Why  cannot  tbe  man  who  works  at  M.   a  dozen  say 
the  same  thing,  that  "  I  make  22^  dozen  a  week,  my 
master  supplies    me  with   frame   and    machine,  fire, 
light,  &C.;  does  he  do  so  for  nothing,  or  do  I  pay  for 
them?      Not    for    nothing ;   therefore     I    pay    for 
them,     but    if    so     I     pay     for     them    in    labour, 
and     labour     cnlv.    How     much  ?       Why     their 
value,  3«.  9i.  a  week."     That  is   to  say,  "I   make 
6^  dozen  a  week,  really  in  payment  for  the  frame  and 
machine,   fire    and   Ught,  &c.  ;   or    I    am   paid  for 
them    by    the   supply    of  the    frame  and   machine, 
fire    and    light,    &c.      I  therefore    am    only  paid 
in  money   for  the    residue  16   dozen,  and  I   receive 
9s.  4^.    I  receive  for  the  last   16  dozen   I    make 
7A  a  dozen,  and  my  case  therefore    is    the    same 
as   tbe    plt.'B,  and  within  the  Truck  Act."    Again, 
could   tbe    deft,    in    this  case,    in    calculating   the 
cost  of  the  stocking  heels,  say  that  the  first  6^  dozen 
had  cost  him  nothing  for  labonr,  but  only    the  use  of 
the  frame  and  machine,  fire,  light,  &c,  and  tbe  last  Ifr 
dozen  had  cost  him  only  labonr,   and  nothing  for  his 
frame  and  machine,  fire,  light,  &c.  ?     That  cannot  be- 
Take  the  case  of  two  carpenters.     One,  A.,  finds  bis 
tools,  and  is  paid  3s.  a-day ;    the  other,  B.,  has  there- 
found  by  the  master,  and   is  paid  it.  6d.  a-day.     At 
the  end  of  the  week  A.  is  paid  18f.  ;    B.  is  paid  15*. 
Has  B.  worked  one  day  for  nothing,  or  been  paid  for  it 
by   the  use   of   the  tools  ?     I   say  neither.     If  not, 
would  it  make   any  difi'erence   that   they  were  p«'d 
piece-work  instead  of  day-work,  and  at  the  end  of  the 
week  received  as  before,  18*.  and  15*.  respectively.' 
Again  I  say,  no.    If  not,  would  it  make  any  difi'erence 
that  B.  was  to  be  paid  piece-work  at  the  same  rate  as 
A.,  with  a  fixed  deduction  of  3i.  a-week   because  the 
tools  were  furnished  him  ?     I  cannot  think  it  would-— 
but  this  is  the  case.     In  truth,   the  tontract  in  its 
entirety  between  the  parties  must  be  looked  at.    The 
whole  of  the  agreement  of  the  master  is  the  considera- 
tion for  the  whole  of  the  agreement  of  the  wotkmsn- 
The  roaster  is  content  to  find  the  frame  and  machine, 
fire,  light,  &c.,  and  let  7d.  a  dozen  bo  taken  as  the 
price,  if  the  workman  is  content  to  start  with  a  fixe" 
deduction  of  3».  9i      The  workman  is  content  to 
start  with  that    fixed  deduction  if  the  master  wilt 
find    the    frame    and    msebine,     fire,    light,    oK' 
and  let  7d.  s  dozen  be  taken  as  the  price.    And  i'' 
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tntk  adther  tbe  fint    6}    dozen    is  paid  for  bj 

tke  ue  of  the  frame  and  machine,   fire  and  light, 

kc,  taj  moie  than  the  second,  or  any  other  6}  dozen. 

It  might  eqiuU;  veil  be  said  by  the  pit  vhen  he 

atka  22^  dozen  a  week — that  is  3j  dozen  daily— 

lid  iweiiM  at  the  end  of  the  week  lit.  I^,  less 

3i.9d;  "Ihareeanied  asixthof  I3s.  I|d:,  that  is 

Ii.  Hi.  each  day,  bnt  I  have  been  pud  only  1>.  6|(j.  a 

br,  vMcfa,  at  tbe  rate  of  Td.  adozen,  shows  I  hare  been 

(•id  in  money  for  aboot  2f  dozen  only,  At  Id.  t  dozen ; 

tkcnfon  I  hare  made  my  fint  l^  dozen  heels  daily 

for  mtbin;,  onless  paid  by  tbe  nse  of  the  frames  and 

naebiae,  fire,  light,  &c. ;  **  or  to  go  farther  and  say, 

'I work  twelre  hoars  a  day,  therefore  I  am  paid 

aothiag  for  the  first  heel  and  an  eighth    in  each  honr, 

tales  by  the  nse  of  the  frame  and  machine,  fire,  light, 

fa."    In  tmth,  no  one  part  of  his  work  is  paid  in  a 

lay  difereot  to  any  other.     If  he  makes  6^  dozen 

mif  in  the  week,  and  so  at  the  end  reeeires  nothing,  I 

■7  tbe  master  does  not  pay  7d.  a  dozen  for  them, 

aw  don  he  get  them  for  nothing.     He  has  given  to 

tbevotkman  the  right  to  charge  7<{.  per  dozen  for  all 

baukes  beyond,   and  it  might  be  as  well  said  that 

tie  vorimum  had  the  frame  and  machine,  fire  and 

Gght,  &&,  giren  to  him  for  nothing  as  to  all  the  heels 

Bade  after  the  first  6|  dozen.     If  the  workman  does 

Mt  irail  himself  of  the  right  by  making  more,  be  baa 

■at  the  leas  had  it  Suppose  by  great  skill  and  diligence 

he  nade  30  dozen  a  week,  is  be  not  better  off  than 

the  man  paid  at  id.  a  dozen?    Why?    By  baring 

■ed  tbe  right     It  is  tme  that  tbe  quantity  of  work 

to  be  giren  is  at  the  option  of  the  master,  but  it  is 

Ht  contended   that  if  the    master    contracted    to 

(ire   as    much    aa    tbe    workman    could     do,    the 

aae  woold  not  be  within  the  Act,  but  ia  becanae 

it  dees   not  m  contnet      That  makes  no  diffisr- 

aee  in  this  qoestion.      I  think   this   answers  the 

vpmeste  I  hare  referred  to;  bnt  I  protest  against  their 

keog  taken  to   be   well  founded   becanse   I   cannot 

untr  tbem,  and  I  call   attention   to  argnments   in 

&nar  ef  the  deft,  which   hare  receired  no  answer ; 

•ia,  that  whaterer  can  be  argued  of  this  case   conld 

•fully  be  said  of  the  man  who  works  at  Sd.  a  dozen, 

■d  that   though  the  3*.   9dL  is   arrired   at    in  a 

patticalar  way,  the  reason  in  the  mind  of  the  master 

■id  workmen  may  be  entirely  different,  and  there  is  no 

UkniK*  in  principle  between  his  case  and  one  where 

la  M  bad  b«en  fixed  arbitrarily  and  without  reference 

>•  aaj  basis  of  calculation,  sare  that  7(f.  per  dozen, 

l«t  it.  id.,  was  a  fair  price.   I  am  therefore  of  opinion 

tilt  this  case  is  nnther  within  the  spirit  nor  letter  of 

the  Act,  and  that  there   are  collateral  guides  in  the 

■Mate  to  the  same  conclusion.     Independently  of  that, 

then  ia  the  case  of  Chawner  v,  Cwnmnii/>,  decided  now 

■en  than  fifteen  yearsago.  Since  that  decision  the  prao- 

tia  described  in  that  case  has  been  adopted  in  tbe  three 

{n>t  counties  of  the  trade,  thongU  not  uniformly.     In 

Aittjrr.  T%e  Etui  India  Atmrance  Compang,  15C.  B. 

Ki,  the  court  says,  apeaking  of  a  case  cited, "  Though  we 

ve  qnite  satined  it  was  founded  on  a    mistaken 

ualagr  and  wrong,  we  should  hesitate  to  orermle 

it,  tknigfa  sitting  in  a  court  of  error,  if  it  had  been 

(Ottsntly  approred  and  followed  and  not  questioned, 

t^iagfa  many  opportunities  had  been  offered  to  ques- 

tin  it."  They  proceed  to  say  it  has  not  been  acted  on, 

hi<  disregarded,  and  they  orerrule  it.    Apply  these 

nauks  to  this  case.    The  court  was  satisfied  the  de- 

•ain  was  wrong,  yet  they  would  hesitate  to  orerrule 

it  if  acted  opiHi.     Can  thia  court  be  satisfied  Chaumer 

J.  Crmmmgf  ia  wrong?     As  to   being  acted  upon, 

<l  kas  been  so  to  an  extent  that  makes  the   conse- 

I  of  rerersing  it  frightful  to  contemplate.     The 

m  will  be  enormous.    The  temptation  to  finui- 

:  daims  by  artificers  who  bare  no  real  caose  of 

'at  again-^t  their  masters^  bnt  who  can  bring 

>  within  the  present,  will  be  irresistible  and 

[Mag.  Cas.— Vol.  II.] 


most  mischierous,  and  persons  who  hare  acted  with 
perfect  honesty  and  fairness,  trusting  to  that  decision, 
will  find  themselres,  by  its  rerersal,  turned  to  criminals, 
subject  to  indictment  (sect  9),  and  liable  to  tbe  op- 
presaon  and  extortion  consequent  thereon.  If  erer 
there  was  a  case  in  which  it  was  better  to  penist  in  > 
wrong  construction  of  a  statute  (if  this  has  been 
wrongly  construed,  which  I  deny),  this  is  the  ease. 
For  these  reasons  I  think  the  judgment  should  b« 
affirmed.  I  am  not,  that  I  aib  aware  of,  influenced 
by  any  prejudice  against  the  policy  of  the  statute,  nor 
by  any  lore  of  tbe  character  of  a  truck  master.  I 
think  every  right-minded  man  would  wish  the  artificer 
to  hare  his  wages  in  the  way  they  are  most  useful  t* 
him,  viz.  in  coin,  to  do  freely  with  them  as  he  pleaaee ;  and 
though  it  may  sometimes  be  beneficial  that  the  master 
should  keep  a  shop  at  which  the  artificer  can  be  sup- 
plied, ereiy  reflecting  peiaon  will  see  that  it  is  s* 
liable  to  abuse  |  that  it  may  be  better  no  one  should  be 
permitted  to  do  it  Nor  hare  I  any  prejudice  in  faronr 
of  the  practice  stated  in  this  case.  I  think  that  the 
3<.  9a.  bemg  fixed,  though  the  work  giren  to  the 
artificer  varies  at  the  pleasure  of  the '  master,  is  rery 
objectionable.  I  do  not  anppcse,  with  my  brother 
Hayes,  there  is  any  contrirance  by  which  the  wages 
of  a  particular  trade  can  be  permanently  depressed 
below  their  natural  price,  bnt  such  an  arrangement 
gives  a  power  to  harass  and  oppress  and  ^practically 
defraud,  ia  misebierons  in  itself,  and  is  snch  that,  I 
think,  no  well-disposed  person  wonld  desire  to  possess. 
PoixocK,  CB. — This  action  ia  brought  under  the 
1  &  2  WUL  4,  c.  37,  to  recover  wages  alleged  to  be  un- 
paid in  coin,  and  to  hare  been  atopped  or  deducted  by 
reason  of  a  claim  of  the  employer  against  the  workman 
for  room,  light,  heat,  and  the  use  of  the  implement  or 
machine  by  means  of  which  the  labour  of  the  workman 
waa  performed ;  and  it  is  brought  arowedly  to  question 
in  this  court  of  error  the  decision  of  tbe  Q.  B.  in  the 
case  of  Chamur  r.  Camming;  8  Q.  B.  3ll.v  If 
that  case  was  well  decided,  tbe  pit  cannot  maintain 
the  present  action.  Tbe  qneation  turns  entirely  on  tbe 
tme  construction  of  the  statute  referred  to.  There  is 
a  rery  old  rule  in  tbe  construction  of  statutes,  that  a 
remedial  law  sbsU  be  oonstraed  liberally,  bnt  a  penal 
law  strictly ;  and  occasions  sometimes  arise  where  this 
rule  is  applicable,  and  may  goretn  the  construction  ; 
bnt  whether  a  statute  be  remedial  or  penal,  it  is  the 
duty  of  the  court  to  ascertain  its  true  construction 
according  to  the  language  used,  and  with  reference  to 
the  subject  about  which  it  is  used,  and  to  gire  efieot 
to  that  which  they  discorer  to  be  the  phtin  meaning  of 
the  Legislature.  The  present  statute  is  a  rery  remark- 
able one :  it  is  extremely  stringent  and  prohibitory — it 
interferes  with  the  common  law  rights  of  masters  anil 
servants  in  making  their  contracts,  and  it  is  in  soma 
respects  penal ;  it  renders  null  any  payment,  howerer 
honest,  and  nny  set-off,  howerer  just  and  correct,  if 
contrary  to  the  statnte.  Ita  general  policy  and  objeet 
are  not  arowed  and  declared  by  tbe  Legialatnre— it  ia 
a  collection  of  enactments  to  which  we  are  boiud  t» 
gire  effect,  bnt  which  we  cannot  extend,  under  the 
nation  of  acting  in  the  spirit  of  the  statnte ;  and  the 
qnestion  is,  does  the  statnte  in  any  of  the  enactments 
apply  to  the  present  case?  There  is  nothing  in  the  case 
before  us  to  throw  any  doubt  on  the  bona  fides  of  the 
contract  between  the  employer  and  the  artificer.  W* 
must  assume  that  this  is  not  an  arrangsment  to  eradeor 
defeat  the  statute,  bnt  is  the  honest  agreement  between 
tbe  parties ;  and  with  that  assumption — which  I  think 
we  are  bound  to  make — what  are  tbe  wages  of  the 
pit.  ?  Certainly  not  the  entire  sum  claimed,  for  that 
includes  matter  which  is  not  furnished  by  him,  but  by 
the  master.  Is,  then,  the  agreement  anything  moi» 
than  a  detail  of  the  manner  in  which  the  wages  shaU 
bo  calculated  and  nscerbuned ;  or  is  the  use  of  tbe  ma* 
chine  a  mode  of  parment,  and  the  deduction  of  that 
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from  the  asaumed  price  of  the  articles  to  be  considered 
as  a  stoppage  of  the  wages  ?  It  appears  to  me,  from  the 
oase  I  am  now  aboat  to  pot,  that  result  foUows  so 
dearl;,  that  I  do  not  think  it  necessary  to  go  into  any 
lengthened  detailed  argament  beyond  that.  Suppose  the 
maricetable  value  of  the  article  produced  were  made 
the  basis  of  the  calculation,  and  there  were  de- 
ducted from  that  first  the  material  of  which  it  was 
composed,  then  the  other  matter  mentioned  in  this 
case,  and  the  balance  remaining  were  taken  to  be  the 
wages  due ;  ooold  it  be  said  that  the  workman  was 
entitled  to  recover  the  full  marketable  value  of  the 
article  as  wages,  because  the  value  was  made  the  basis 
of  the  calculation,  and  that  the  value  of  the  material 
was  a  deduction  from  his  wages  prohibited  by  the 
statute?  I  sliould  say  very  clearly  no;  and  I  cannot 
in  principle  distingniith  the  case  before  us  from  the 
case  I  have  here  supposed,  and  the  deduction  of  the 
value  of  the  material  from  the  market  value  of  the 
article  is  so  obviously  a  matter  of  plain  justice  before 
you  assign  anything  as  the  wages  of  the  workman, 
that  I  cannot  conceive  any  one  acquainted  with  the 
mbject  entertaining  any  doubt  about  it,  and  the  benefit 
the  workman  derives  from  the  use  of  the  machine,  and 
the  deduction  made  in  consequence,  appears  to  me  to 
stand  upon  precisely  the  same  footing.  I  think,  there- 
fore, that  the  case  of  Clmaner  v.  Cummingt  was 
rightly  decided,  and  the  judgment  of  the  Q.  B.  must 
be  affirmed.  The  court  being  equally  divided,  the 
judgment  of  the  court  below  will  be  affirmed. 

Attorney  for  the  pit.,  Jeremiah  Briggt,  5,  High 
Pavement,  Nottingham. 

Attorney  for  the  deft.,  Ashivell,  Middle  Pavement, 
Nottingham. 


OOTJBT  OF  aXTXEN'S  BENCH. 

Beported  bjr  Johk  TnoMreoif,  T.  W.  MAOKcnis,  and 
C.  J.  U.  UEaTsLET,  Ksqrs..  llarrlsterMit-iiaw. 

Thmraday,  Feb.  13. 

Beerlui'G  (app.)  f.  Terrt  (resp.) 

Turnpike  Ad— Local  Act — AmotuU  of  toll— Breadth 

offeltlet  ofvhfelt — CooflnKtion. 

Case,  stated  by  justices  of  the  peace  for  the  county 
of  Kent,  for  the  opinion  of  the  Court  of  Q.  B.,  under 
the  previsions  of  the  20  &  31  Vict.  e.  43: — 

On  the  17th  Jan.  18GI  John  Beerling  appeared 
before  two  justices  of  the  peace  for  the  eonnty  of  Kent, 
on  t  summons  issued  on  the  inrormation  of  George 
Teny,  for  that  he  the  said  John  Beerling,  on  the  4th 
Dec.  1860,  at  the  parish  of  Eastry,  being  then  and 
there  the  collector  of  the  tolls  at  a  certain  toll-house, 
toll-gate,  or  turnpike,  called  or  known  by  the  n^me  of 
Statenboro'-gate,  then  standing  and  being  upon  the 
tompike-road  leading  from  Dover,  through  Walder- 
share  to  Sandwich,  in  the  said  county,  did  then  and 
there  demand  and  take  of  the  said  G.  Terry  a  greater 
toll  than  authorised  by  law,  and  contrary  to  the 
statutes  in  such  case  made  and  provided. 

It  was  shown  to  us  that  by  a  local  Act,  41  Geo.  3,  c. 
XL,  passed  for  altering,  widening  and  repairing  the  said 
road  leading  from  Dover  to  Sandwich  through  the 
palish  of  Waldetshare,  the  trastees  are  authorised  to 
take  at  such  tnmpike-gate — "  For  every  horse,  mare, 
^ding,  or  mule,  drawing  any  coach,  chariot,  phaeton, 
oalash,  curricle,  vi8-i»-vis  chaise,  diligence,  caravan, 
chair,  hoarse,  litter,  waggon,  wain,  cart,  or  other  car- 
riage, the  sum  of  id." 

That  in  asnoceeding  section  (sect  17)  in  such  Act, 
there  is  the  following  proviso : — "  That  when  any  car- 
riage having  the  sole  or  bottom  of  the  fellies  of  the 
wheel*  of  the  breadth  cf  six  inches  or  more,  and  drawn 
by  not  more  than  four  horses  or  other  beasts  of  draoght, 
or  when  any  oairiage  having  the  sole  -or  bottom  of  the 
.fellies  of  the  wheels  «f  the  breadth  of  nine  inches  or 
more  (pn^ided  that  such  fi-Uies  respectively  and  the  { 


tires  thereon  shall  be  so  flat  as  not  to  deviate  more 
than  one  inch  from  a  flat  or  level  surface)  shall  pass 
through  any  of  the  said  turnpikes,  no  mora  shall  be  de- 
manded or  taken  than  one  half  only  of  the  tolls  heitin- 
before  made  payable  for  or  in  respect  of  the  herses  or 
other  bea.sts  of  draught  drawing  suck  like  carriages 
respectively  not  having  wheels  of  the  respective  breadths 
aforesaid." 

It  was  admitted  that  the  complainant  had  passed 
through  the  toll-gate  in  question  with  a  light  waggon, 
drawn  by  one  horse,  such  waggon  having  the  fellies  of 
the  wheels  of  less  breadth  than  4^  inches  at  the 
bottom  or  soles  thereof,  and  that  the  collector  de- 
manded and  took  for  such  horse  a  toll  of  4^,  the 
same  being  in  accordance  with  the  table  of  tolls  set  up 
at  such  gate  by  the  authority  of  the  trustees  of  such 
road. 

We  were  attended  by  the  clerk  to  the  trustees  of  the 
said  road  on  behalf  of  the  collector,  and  be  called  our 
attention  to  the  Tth  section  of  the  General  Tornpike 
Act,  3  Geo.  4,  c.  126,  which  enacts,  "  that  from  and 
after  the  1st  Jan.  1823,  the  trustees  or  commissioners 
appointed  by  virtue  or  under  the  anthority  of  any  Act 
or  Acts  uf  Parliament  made  or  to  be  made,  for  making, 
or  maintaining  any  turnpike-road,  sliall,  and  they  are 
hereby  required  to  demand  and  take,  or  canse  to  \» 
demanded  and  taken,  for  every  waggon,  wain,  cart,  or 
other  such  carriage  having  the  fellies  of  the  wheels- 
tliereof  of  leas  breadth  than  4^  inches  at  the  bottom 
or  soles  thereof,  or  for  the  horee  or  horses,  or  cattle- 
drawing  the  same,  one  half  more  than  the  tolls  which 
an  or  shall  be  payable  for  any  carriages  of  the  same- 
description,  having  the  wheels  thereof  of  flie  breadth  of 
6  inches,  and  for  every  waggon,  wain,  cart,  or  other  such 
carriage  having  the  fellies  of  the  wheels  thereof  of  the 
breadth  of  4^  inches,  and  less  than  6  inches  at  the 
bottom  or  soles  thereof,  or  for  the  horse  or  horses,  or 
other  cattle  drawing  the  same,  one-fourth  mori.- iliatx 
the  tolb  or  duties  which  aro  or  shall  be  payable  on  any 
carriage  of  the  like  description,  having  the  wheek- 
thereof  of  the  breadth  of  6  inches,  by  any  Act  or  Acts 
of  Parliament  now  in  force,  or  hereafter  to  be  passed 
for  making  or  maintaining  any  turnpike-road,  before- 
any  snch  waggon,  wain,  cart,  or  other  carriage  respec- 
tively shall  be  permitted  to  pass  through  any  tumnike- 
gate  or  gates,  bar  or  bars,  where  toll  shall  be  payable 
by  virtue  of  any  such  Acts." 

Our  attention  was  also  called  to  the  Act  amending 
the  last- mentioned  Act,  4  Geo.  4,  c.  95,  sects.  5  and  6. 
And  also  to  the  repealed  General  Turnpike  Act,  13 
Geo.  3,  c.  84,  s.  23,  which  enacts,  "  that  the  trustees 
appointed  by  virtue  or  under  the  authority  of  any  Act 
of  Parliament  made  for  repairing  or  amending  turn- 
pike-roads, or  such  person  or  persons  as  are  authorised 
by  them,  shall  and  may  and  are  henby  required  to 
demand  and  take  for  every  waggon,  wain,  cart,  or  car- 
riage having  the  fellies  of  the  wheels  thereof  of  lea»  • 
breadth  or  gauge  than  6  inches  from  side  to  side  at  the 
least  at  the  bottom  or  sole  thereof,  and  for  the 
horses  or  beasts  of  draught  drawing  the  same,  one-half 
mora  than  the  tolls  or  duties  whisb  are  or  shall 
be  payable  for  the  same  respectively ;  and  for  every 
waggon,  wain,  cart,  or  carriage  having  the  fellies  of  the 
wheels  thersof^of  less  breadth  or  gauge  than  6  indies 
ftom  side  to  side  at  the  least  at  the  bottom  or  sole 
thereof,  and  for  the  horses  or  beasts  of  draught  draw- 
ing the  same,  from  and  after  the  29th  Sept.  1776, 
double  Uia  toll  or  duties  which  ate  or  shall  b«  payable 
for  the  same  respectively  by  any  Act  or  Acts  of  Par- 
liament made  for  amending  or  npuring  turnpike-roads, . 
before  any  such  waggon,  wain,  cart,  or  carriage - 
respectively  shall  be  permitted  to  pass  through  any 
turnpike-gate  or  gates,  bar  or  bars,  where  tolls  shall* 
b«  payable  by  virtue  of  any  such  Acts." 

It  was  admitted  that  the  trosteea  had  previansfy 
to  the  {lassing.  of  the  Act  3 -Geo.  4,  c  186,  taken  andj 
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Beg.  r.  The  tlNHABiTAirrs  of  Leomixstbb. 


[Q.  B. 


allecUd  on  tie  road  the  additionsl  tolls  granted  b; 
•Jm  laU  Act  of  13  Geo.  3,  c.  84. 

It  ms  eoatended  on  behalf  of  tlie  complaiiuuit  tbat 
tiocetlieiMttiogof  tbe3Geo.4,  c.  1 26,  the  trustees  are 
wlliwised  to  take  ia  respect  of  carriages  with  wheels 
bTiog  the  fellies  of  leas  breadth  than  4^  iotkcs,  one- 
Uf  more  than  the  toll  in  respect  of  carriages  having 
wheels  of  6  inches  breadth  ;  that  such  toll  was 
b}  die  proriso  in  the  local  Act  redaced  from  3d. 
to  1^  per  horse,  and  tbat  the  som  which  the  collector 
iru  nithorised  to  take  in  respect  of  complainant's 
boTM  was  2^.,  being  the  \^d.  and  one-half  more  than 
tlx  1^  ponnant  to  the  general  Act  of  3  Geo.  4, 
t  lj€,  s.  7 ;  and  that  the  collector,  having  taken  a 
Itrgcr  nm,   had  rendered  himself  liable  to  convic- 

It  was  contended  on  behalf  of  the  app.  that  the 
I«al  Act  41  Geo.  3,  gave  a  general  toll  of  3d. 
for  atrj  horse  drawing  any  coach,  &o.,  ns  therein 
ii  cinmerated ;  that  the  proviso  in  the  last-men- 
6mi  Act  applied  to  any  carriage  with  wheels 
imag  fellies  of  the  breadth  of  6  inches  or  more, 
drawn  by  not  more  than  foor  horses,  and  to  any  car- 
lia^  with  wheels  having  fellies  of  the  breadth  of 
4  indies  or  more,  not  deviating  more  than  1  inch  from 
a  fiat  or  level  surface,  without  limit  as  to  the  number 
<S  Iwtsm ;  that  the  7th  section  3  Geo.  4,  c.  126, 
intinliKed  a  new  graduated  scale  applicable  to  any 
waggoo,  wain,  cart,  or  other  such  carriage,  and  regu- 
btol  the  toll  according  to  the  breadth  of  the  wheels 
mitT  4^  inches  and  6  inches  respectively,  without 
nference  to  the  number  of  bones  drawing  the  same, 
wbneaa    the    proviso    in    the    local    Act    was     not 

*  jeaeral  scale  but  a  particular  one  regulated 
ij  Hit  number  of  horses  of  draught,  and  was 
tkmfore  overruled  by  the  general  Act;  that  the 
tennal  Act  of  3  Geo.  4,  c.  126,  operated  upon 
Ii*  loU  of  3<i  given  by  the  local  Act  nnaffected  by  the 
;niTiia  therein ;  that  even  if  the  proviso  in  the  local 
Act  did  apply  to  the  present  case,  the  words  "six 
"an  or  more'  must  be  construed  with  reference  to 
tbc  provisions  of  the  general  Act  and  the  imposition  of 

•  loll  to  mean  an  excess  of  six  inches ;  that  according 
l«  liie  complainant's  construction  of  the  statutes  it 
would  be  impossble  to  frame  a  table  of  tolls  for  the 
nad,  inasmndi  as  the  additional  toll  imposed  by  the 
/ti  section  of  3  Geo.  4,  c  126,  on  wheels  4j 
"^  and  under  6  inches  in  breadth  would,  by  such 
"attraOion,  amount  to  1^.  and  a  fraction  of  a  far- 
i^g;  and  that  the  intent  of  the  I.egislatnre  in 
Pouig  the  13  Geo.  3,  c.  84,  s.  33,  and  3  Geo.  4, 
*■  IM,  a.  7,  was  to  increase  the  tolls  payable  under 
ImI  Acts,  whilst  the  effect  of  the  construction  sought 
fv  by  the  complainant  would  be  to  diminish  the  t«Us 
•opoaed  by  the  local  Act  in  question,  which  the  Legis- 
liloii  could  not  have  intended. 

We  were  of  opinion  that  the  toll  taken  in  respect  of 
<"»flaioant's  horse  was  greater  than  authorised  by 
<f' •  One  of  OS  considered  that  if  the  waggon  in  ques- 
Hm  had  had  wheels  with  fellies  of  6  inches  breadth, 
tl«  loll  should  have  been  the  sum  of  1^  only,  under 
■'K  local  Act,  and  tbat  the  collector  was  authorised  to 
take  ooe  half  more  in  addition,  viz.  Jd,  making  together 
^Kt  aod  the  other  of  us  considered  that  the  toll  taken 
if  tie  collector  should  have  been  the  3d.  toll  men- 
>M*1  in  the  local  Act. 

We  convicted  bun  in  a  penalty  of  2«.  6d.  and  costs 

Wherefore  be  applied  to  us  to  state  and  sign  a  case 
■Mills  forth  the  facts  and  the  grounds  of  our  detcr- 
■isstion  for  the  opinion  of  the  Court  of  Q.  B. 

Ptatiei  in  support  of  the  conviction. — The  app. 
M<*sds  that  the  Acts  impose  three  times  the  amount 
''tofl  on  narrow  wheels  tbat  is  imposed  on  broad 
^^"h;  but  that  is  not  »o,  it  only  imposes  twice  that 
«Mtt.    Tie   Biual  method  of  imposing  tolls  was  to 


put  the  original  t«ll  on  the  broad  wheels  and  to  in- 
crease the  toll  if  the  wheel  was  narrow ;  but  the  special 
Act  in  question  revenes  the  usual  order  of  things  and 
places  the  original  toll  upon  narrow  wheels  and  di- 
minishes it  if  the  wheels  are  broad. 

StHman,  Q.  C.  (F.  M.  While  with  him),  contra, 
contended  that  the  course  of  legislation  and  the  usual 
principles  of  construction  showed  that  the  app.  was 
entitled  to  the  judgment  of  the  court.  He  cited  Pick- 
ford  v.  Davu,  I  Uiug.  N.  C.  141. 

WicuTMAX,  J. — I  think  the  breadth  of  the  wheel 
is  the  essential  point  for  the  lowering  of  the  toll, 
and  that  therefore  3d  is  the  sum  chargeable. 

CnoMTTOsi,  J.— I  am  of  tlie  same  opinion.  The 
contention  is  ingenious,  but  it  is  clear,  on  looking  at  the 
Acts,  that  the  true  meaning  is  that  tolhs  should  be 
double  the  amount  on  narrow  vrheels  to  what  they  are 
on  broad— the  justices,  therefore,  were  right. 

Judgment /or  raps. 

Nov.  13  and  Ftb.  22. 
Rec.  c.  The  iNHAurraiiT^  ok  LsoMiNsTEn. 
Poor-law — Ordtr  tjfremoval — TrammuMon  o/notiee 
of  chaiyeaiiUty  bf  pott — Detivery  by  Utter-carrUr 
o»  Sunday. 
The  (ronsmtoton  of  notice  of  ehargeabilily  and  order 
of  removal  by  tite  port,  where  by  the  ordinary  cottne 
of  such  pott  the  duettntentt  reachthe  hand*  <if  the 
parish  officers  of  the  parith  to  which  the  removal  is 
intended  to  be  made  on  the  Sunday,  is  not  void  by  the 
operation  of  the  29  Car.  2,  c.  7. 
The  parisU  officers  of  S.  having  obtained  an  order  <if 
removal  of  a  patgjer  to  L.,  ,««b<  the  notice  <tf 
chargeabUily  atid  copy  order  of  removal,  4c.,  by 
post  to  the  parish  officers  of  J},  on  Saturday  the 
26th  Aug.     These   docunumtt  were,  in  accordance 
with  the  usttfU  course  of  the  post,  delivertd  by  a 
letter-carrier  employed  by    the  post-office    to  the 
parish  officer  oj  L.,  to  whom  they  were  addressed, 
on  Sunday  the  '26th  Aug. : 
Held,  a  good  service. 

This  was  a  special  case  stated  by  the  Staffordshhre 
Sessions,  upon  an  appeal  against  an  order  of  removal 
of  certain  paupers  from  the  parish  of  Sedgeley,  in  the 
county  of  Stafford,  to  the  borough  of  Leominster,  in 
the  county  of  Hereford.  The  case  was  as  follows : — 
The  overseers  and  churchwardens  of  the  resp. 
parish  of  Sedgeley  sent  to  the  cburchwardens  and 
overseers  of  the  app.  borough  of  Leominster  the  notice 
of  chargeability,  accompanied  by  a  copy  of  the  order  of 
removal,  and  a  statement  of  the  grounds  of  removal 
by  post :  (see  the  4  &  .">  Will.  4,  c  76,  s.  79.)  These 
documents  were  posted  at  Dudley,  on  Saturday,  25th 
Aug.  I860.  According  to  the  usual  and  regular 
course  of  the  post  between  Dudley  and  Leominster 
letters  posted  at  Dudley  on  Saturday  arrive  at  Leo- 
minster and  are  delivered  to  the  persons  to  whom  they 
are  addressed  on  the  Sunday.  The  documents  above 
mentioned  were,  in  accordance  with  the  usual  ooiuse 
of  the  post,  delivered  by  a  letter-carrier  employed  by 
the  post-office  to  the  parish  officers  of  Leominster  to 
whom  tliey  wore  addressed,  on  Sunday  the  26th  Aug. 
On  the  12th  Sept.  the  said  pariah  officers  applied  fiw, 
and  on  the  1 5th  Sept.  obtained,  a  copy  of  the  deposi- 
tions upon  which  the  order  of  removal  was  made,  and 
notice  of  appeal  for  the  Michaelmas  sessions  and 
grotmds  of  appeal  were  in  doe  time  given  and  served 
on  the  resp.  parish.  The  grounds  of  appeal  admitted 
the  birth-settlement  of  the  pauper's  husband  Edward 
Scarlett,  and  of  his  father,  to  be  in  the  app.  parish,  as 
stated  in  tlie  grounds  of  removal,  and  alleged,  amongst 
other  matters,  that  the  service  of  the  order  of  removal 
was  not  in  accordance  with  the  provisions  of  the 
statutes  in  snch  case  made  and  provided,  and  set  up  a 
derivative  settlement  of  the  said  Edward  Scarlett,  the 
pauper's  husband,  in  the  parish  of  Wellington,  in  the 
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connty  of  Hereford,  in  right  of  his  grandfather.  At  the 
hearing,  objection  was  taken  b;  the  apps.  that  tbe  ser- 
vice npon  the  Sondaj  of  the  notice  of  chargeabilitj, 
order  of  remoTsI,  and  gronnds  of  removal,  under  the 
circomstanoes  abore  stated,  was  altogether  void  under 
tbe  29  Car.  2,  c  7.  On  behalf  of  the  reaps.,  it  was  con- 
tended that  the  delivei;  of  tbe  documents  b;  the  servant 
of  the  post-office  on  Sunday  was  not  a  service  within  the 
meaning  of  the  29  Car.  2,  c.  7,  the  sending  by  post 
en  the  Saturday  being  in  accordance  with  the  statute  4 
WilL  4,  e.  76,  and  it  appearing  that  tbe  documents 
would  have  been  in  sufficient  time  if  delivered  on  tbe 
follewiug  Monday,  and,  moreover,  that  if  the  court  of 
^inarter  sessions  should  hold  the  objection  valid,  then 
they  should  be  entitled  to  ask  that  the  appeal  be  dis- 
missed. The  chairman  stated  that  the  justices  then  con- 
stituting the  court  were  equally  divided  in  opinion  upon 
the  said  objection,  and  that  consequently  the  hearing 
of  tbe  appeal  npon  tbe  merits  mmit  proceed.  The  apps. 
offered  no  evidence,  and  the  witnesses  for  the  apps. 
were  called  npon  their  subpo^a,  but  they  were  not  iu 
attendance  and  did  not  appear,  and  thereupon  tbe  court 
confirmed  the  order  of  removal  with  costs,  and  after- 
wards granted  the  present  case.  The  question  for  the 
opinion  of  the  court  is,  whether  the  service  of  the  notice 
•f  chaigeability,  order  of  removal  and  gronnds  of 
removal,  under  the  above  circumstances,  was  void.  If 
the  court  should  be  of  opinion  that  such  service  was 
void,  then  the  order  of  quarter  sessions  is  to  be  set 
aside,  and  an  order  made  dismissing  the  appeal  or 
gnashing  the  order  of  removal,  not  npon  the  merits,  or 
such  other  order  as  this  court  shall  direct  But  if  the 
court  should  be  of  a  contrary  opinion,  then  the  order 
of  quarter  seeuons  to  be  confinned. 

^fov.  13. — Davit  appeared  for  the  respe.,  and 

ff.  JfaUhtut  and  Stmdey  Bill  for  tbe  apps. 

The  following  coses  and  statutes  were  cited  -.—Reg. 
V.  lt»habUanUafSlavi$Umt,  21  L.  J.  145,  M.  C. ;  Dot 
V.  Rot,  5  B.  &  C.  764 ;  ColvUl  v.  Lewu,  2  C.  B.  60 ; 
The  Inhabitantt  of  Atprdl  v.  The  Joslicei  of  Lamxt- 
thire,  16  Jur.  1067 ,-  Taghr  v.  Phillips,  3  East,  155; 
Smeiiagi  v.  The  Overteert  of  West  Deris,  ^  C.  B. 
72;  15  L.  J.  70,  C.  P.;  Reg.  v.  Justices  oj 
Middlesex,  17  L.  J.  Ill,  M.  C. ;  M'lleham  v.  Smth, 
8  T.  B.  86 ;  SoberU  v.  Monkhouse,  8  East,  548 ; 
Bughes  v.  Budd,  8  Dowl.  P.  C.  315;  Ex  parte  Eggin- 
ton,  23  L.  J.  41,  M.  C.  41 ;  Reg.  v.  The  Recorder  of 
Richmond,  27  L.  J.  197,  M.  0. ;  £11.  Bl.  &  £U.  253; 
Reg.  T.  Justices  of  Kent,  18  J.  P.  827;  Reg.  v. 
Recorder  of  ShrttoOtiry,  22  L.  J.  98,  M.  C. ;  4  &  5 
Will.  4,  c  76,  s.  79 ;  29  Car.  2,  c  7 ;  14  &  15  Vict 
c  106,  s.  10.  CVir.  adv.  vuU. 

Feb.  22. — ^WiOHTMAN,  J. — ^The  question  for  our 
decision  in  this  case  is,  whether  tbe  transmission  of  a 
notice  of  chargeability  and  copy  of  an  order  of  removal 
by  the  post  nnder  the  79th  section  of  the  4  &  5  Will.  4, 
c.  76,  where  by  the  ordinary  conise  of  post  the  docu- 
ment reached  the  hands  of  the  officers  of  the  parish  to 
which  the  removal  was  about  to  be  made  on  tbe  Sun- 
day, is  void  by  the  operation  of  the  29  Car.  2,  c  7. 
We  are  of  opinion  that  it  is  not  Admitting  that  the 
delivery  of  such  documents  in  the  ordinary  manner 
would  be  a  service  of  the  order  of  removal  within  the 
meaning  of  the  latter  statute,  we  are  of  opinion  that 
the  transmission  by  post  is  not  such  service.  If  the 
transmission  by  post  had  been  service,  or  equivalent 
to  service,  the  provisions  of  the  79th  section  of  the 
4  &  5  Will.  4,  c  76,  and  Uie  14  &  15  Vict,  c  105, 
a.  10,  wonld'  have  been  wholly  unnecessary,  and  the 
effect  of  these  statutory  enactments  is  to  substitute  for 
service  something  which  clearly  wonld  not  be  service 
within  the  meaning  of  tbe  term  as  used  in  the  29 
Car.  2,  c  7.  It  appears  to  us  that  it  wonld  be  to  pnta 
forced  construction  on  tbe  latter  statute  to  bring 
within  its  operation  something  which,  at  the  time  of 
its  eoactmeat,  had  not  been  within  its  terms,  and 


which,  properly  speaking,  is  not  even  by  implicatioii 
brought  within  the  letter.    The  statutes  to  which  v« 
are  referreJ  do  not  say  that  tbe  sending  by  post  shall 
be  service;  they  permit  transmission  by  the  post  in  Ueiof 
service ;  nor  is  it  clear  that  the  evil  or  inconrenieiioe 
contemplated  by  the  29  Car.  2,  c  7,  exists  in  such 
a  case.     There    is   no  desecration  of  the  Sabbath  by 
the  employment  of  an  agent  for  the  special  pupose 
of  serving  process ;  no  disturbance  of  the  privacy  of 
the  party  to  be  served ;  or,  necessarily,  any  distraction 
of  his  mind  from  mattera  of  higher  consideration. 
Our  construction  of  the  Act  is  put  on  a  much  higher 
consideration.    If  the  letter  be  delivered  at  all  on  tbe 
Sunday,  which  mnst  depend  on  the  postal  regnlatkins 
of  the  district  or  parish,  it  would  be  delivered  by  the 
letter-carrier  in  the  course  of  his  ordinary  roundL    It 
is  optional  with  the  overseer  whether  be  will  open  tbe 
letter,  or  reserve  its  perusal  to  the  following  day  ;  snd, 
as  the  Legislature,  in  passing  tbe  modem  statates, 
enacting  the  transmission  of  these  notices  by  post, 
was,  of  course,  perfectly  familiar  with   the   emting 
practice  of  the  post-office  in  respect  of  the  delive^ 
of  letters  on    Sunday,  we  cannot  but  think  that,  if 
it   was    intended    to    make     the    service    of    siich 
notices    void   if   they    should    happen  to  reach  tbe 
officers  of  a  distant  parish  on  a  Sunday,  some  pro- 
vision to  that  effect  would  have    been    added.      We 
were    forcibly    struck    with    the    inconvenience  that 
might  arise  from  holding  the  objection    to    be  fatal. 
Notices    of   this    kind  are  often  to  be  sent  between 
distant  parishes  where  the  course  of  the   post  upon 
which  the  precise  time  of  delivery  may  depend  may 
be  wholly  unknown  to  the  parish  officer  transmitting 
the  notice.    The  existence  or  non-existence  of  a  crees 
post  may  make  a  letter  which  is  calculated  to  reach  its 
destination  on  Saturday  or  Monday,  arrive  a  day  sooner 
rather  than  later ;  and  as  these  objections  are  generally 
taken  not  to  uphold  the  sanctity  of  the  Sabbath,  but 
to   defeat   justice,    such    oiigbt   be   the  effect,  even 
where  there  may  have  been  a  total  absence   of   all 
intention    to    violate    the    Act    of  Charles  II.      It 
appears  to  us,  therefore,  that  the  right  course  is  to 
treat  the  case  as  not  falling  within  ^e  provisions  of 
the  latter  statute,  while  at  the  same  time,  conform- 
ably  with    the    decision  in  the  case  of    Aspr^  v. 
The  Justices  of  Lancashire,  we  shonld  treat  the  notice 
when  received  on  a  Sunday  as  operating,  so  far  as  time 
is  concerned,  on  tbe  ensuing  day. 

Order  cotffirmed. 

Thursday,  Jan.  30. 
Beo.  i>.  The  Justices  of  Livebpooi- 
'  Rate — Limit  as  to  amount — iecy. 
By  a  heal  Ad,  a  town  council  mere  empowered  to 
make,  once  a  year,  or  ofimer,  one  or  more  rates, 
provided  that  the  amount  to  pe  levied  should  not 
in  any  one  year  exceed   \d.   in  the  pound  t^ran 
the  rateable  value  of  the  property.      TTie  council 
made  a  rate,   and  directed  the  overseers  of  L.  to 
levy  47672.,  but  the  overseers  said  that  they  covU 
not  levy  that  sum  without  charging  more  than  Id. 
in  the  pound  upon  the  productive  rateable  pro- 
perty 1  upon  whi(A  the  council  aj^fUed  to  justiois 
to  issue  a  distress-warrant  to  levy  the  4767 Lti^ton 
the  goods  of  the  overseers,  bttt  the  Justices  declmed 
to  do  so: 
Beld,  that  the  justices  were  right  in  so  declining. 

Hellish,  on  behalf  of  the  Corporation  of  Liverpool, 
applied  for  a  rule  calling  upon  certain  justices  of  the 
borough  of  Liverpool,  and  also  upon  the  overseen  'of 
the  parish  of  Liverpool,  to  show  cause  why  the  joatices 
shoiUd  not  issue  their  warrant  to  levy  the  sum  «f 
47672.  4s.  3d.,  the  amount  of  a  library  and  mnsenin  rate, 
bydistressandsaleofthegoodsoftheoverseen.  Therate 
in  question  was  made  under  a  local  and  personal  Act,  tbe 
lSYictG.iii.("  An  Act  for  establishing  a  pnblio  Ubraiy, 
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museum  and  gtllo;  of  Arts  at  Lirerpoo],  &c.")    Sect. 

18  aiMt>,  "  That  it  shall  be  lawful  for  the  ooonoil 
osce  in  ererj  fear,  or  oftener  if  they  shall  think  neces- 
Mij,  to  make  one  or  more  rate  or  rates,  to  be  called 

'  the  libraiy  and  musenm  rate,'  for  the  purpose  of  de- 
frtjigg  all  or  any  of  the  expenses  incidental  to  or 
ntaatij  for  carrying  into  effect  the  objects  of  the 
Act,  kc  Pravided  that  the  amount  to  be  levied  for 
all  er  any  of  the  purposes  aforesaid  shall  not  in  any 
«K  year  exceed  1<£  in  the  poand  upon  the  rateable 
tahie  of  the  property  withm  the  borough  liable  to  such 
nte;  and  ereiy  such  rate  shall  be  levied  as  a  separate 
ratt,  and  be  levied  and  recovered  in  like  manner  as  a 
iraoegh  rate  is  or  nuy  by  laiv  be  levied  and  recovered." 
The  point  in  issue  depends  npop  what  meaning  is  to 
tegiv«n  to  the  limit  of  Id  in  the  pound  upon  the  rate- 
able pnpei^  within  the  borough.  The  course  adopted 
VIS  this:  the  corporation  required  the  oveiseers  to 
ittani  the  rateable  value  of  the  property  within  the 
paiiab,  and  they  made  a  return  which  showed  ttat  the 
portioB  of  the  assessment  which  they  would  be  bound 
to  levy  would  be  47  67/^  3s.  id.,  at  the  rate 
rf  981-lOOOths  of  a  penny  in  the  pound.  In  answer 
to  tl»  precept  of  the  corporation  to  levy  that  sum,  the 
onneen  aud  that  it  was  impassible  to  levy  the  whole 
«f  tliat  amount  in  consequence  of  some  premises  being 
anpty,  and  of  the  insolvency,  &c.,  of  some  of  the  rate- 
PTers.  It  was  now  urged  in  support  of  the  rule  that, 
although  the  council  could  not  make  a  rate  beyond  Id 
i»  the  pound  upon  the  rateable  property  within  the 
bnoogb,  yet  that  the  overseers,  if  they  found  it  neces- 
fsj,  in  consequence  of  empty  houses,  insolvent  rate- 
I»;en,  or  from  other  causes,  and  that  they  conld 
sot  provide  the  sum  assessed  without  levying  something 
^wd  the  Id,  rate  upon  ratepayers  who  could  pay, 
they  might  do  so. 

CocKBVBX,  C.  J. — I  think  that  there  should  be  no 
nb  is  this  case.  By  the  Act  the  occupier  of  each 
iuaa  is  to  be  assessed  to  a  rate  not  exceeding  \d.  in 
the  poimd  on  the  rateable  value  of  his  property ;  and 
It  it  sot  because  some  houses  are  tmfmitful  that  others 
an  to  pay  for  them.  The  intention  of  the  Act  was 
that  each  occupier  should  be  Kable  to  pay  a  rate  not 
<><»diog  Id  in  the  pound. 

Cwniproa,  J. — The  meaning  was  to  limit  the  rate 
to  li  m  the  poiud  upon  each  house.  The  council  must 
lahe  care  not  to  make  an  assessment  that  will  require  a 
''utios  of  more  than  Id  in  the  poimd  upon  each  house. 

llie  teat  of  the  Court  concurring.      Bale  refmed. 

Mondag,  April  28. 

Ex  parte  The  Matlock  Bath  Distsict. 

l«^  Gonnanent  Act  1858—21  ^  22  Viet.  c.  98— 

iiftin  bg  place  hamtg  no  kmnm   or  defined 

bntdary — Adoption  4y  greater  place. 

i  inriet  ianag  »o  defined  bowukry,  but  being  apor- 

tw  'fa  parish,  petitioned  the  Secretary  of  State 

"der  Oe  \6th  tectum  of  the  21  ^22    Vict.  c.  93, 

"wi  lie  necettary  inquiria  were  made,  notice  given 

"i  the  order  at  to  the  bowtdariee  made  ^  the 

^tcmtuy  of  State  wader  the  above-named  tection, 

"da  Domoning  officer  igipointed.     Subtequently 

tie  jMiiai  retolved  to  adapt  the  Act,  and  thereupon 

lit  Secntarg  of  Slate  decUntd  to  proceed  to  adver- 

<<"  n  d<  London  Oazette  the  boundaries  of  the 

^Met: 

"oi,  Aat  he  ami  right  to  to  do,  and  thit  court  re- 

futd  to  gratit  a  mandamui  to  compel  him. 

'•'ii  Q.  C.  moved  tor  a  rule  calling  on  the  Secre- 

^<f  State  for  the  Home  Department  to  show  cause 

'sy  a  maadamni  shonld  not  issue  commanding  him 

*»e«aB  an  advertisement  to  be  inserted  in  the  iZndon 

"•XtSipnnoant  to  the  provisions  of  the  Local  Govem- 

2»A«t  1858,  21  &  22  Vict,  c  98.     The  Matlodc 

■f*  Kstrict  is  a  portion  of  the  parish  of  Matlock 

*"'■{  at  defined  boundary.    A  petition  was  adapted 


and  presented,  the  necessary  inquiry  made  and  notice 
given,  and  the  order  was  niade  by  the  Secretary  of 
State ;  the  boimdaries  were  settled,  and  a  summoning 
officer  appointed  to  curry  out  the  Act,  pursuant  to 
sect  16.  The  parish  of  Matlock  having  resolved  to 
adopt  the  Act,  a  doubt  arose  under  the  I4th  section 
of  the  Act,  and  the  Secretary  of  State  was  uncertain 
whether  he  ought  to  proceed  any  further.  It  was  now 
contended  that  this  district  was  now  a  place  having  a 
known  and  defined  boundary,  and  that  it  might  adopt 
the  Act  accordingly.  Sects.  12,  14,  16,  18,  19  and  20 
were  particularly  referred  to.  [Blackburs,  J. — The 
words  at  the  end  of  the  14th  section  are  against  you. 
The  Secretary  of  State  may  say,  if  he  pleases,  that  the 
smaller  place  shall  be  excluded  from  the  Umits  of  the 
greater,  but  he  has  refused  to  do  so.  The  16th  section 
is  also  adverse  to  your  application.  Cromfton,  J. — 
It  is  a  mere  location  of  the  sections.  If  the  14tb  had 
come  sifter  the  16th  there  conld  have  been  no  doubt 
about  it.] 

CocKBCKsr,  C.  J. — I  am  of  opinion  there  should  be 
no  rule.  The  terms  of  the  14th  section  are:  "In 
cases  where  any  place,  hereby  authorised  to  adopt  this 
Act,  includes  within  its  limits  any  less  place  which,  if 
it  were  not  so  included,  would  of  itself  be  authorised 
to  adopt  this  Act,  such  less  place  shall  not  be  entitled 
to  adopt  this  Act,  unless  the  greater  place  within  the 
limits  of  which  it  is  included  has  refused  to  adopt  the 
same,  or  unless  it  has  been  determined  by  one  of  her 
Miyetty's  principal  Secretaries  of  State,  in  manner 
hereinaJfter  mentioned,  that  such  place  ought,  as  re- 
spects the  adoption  of  this  Act,  to  be  exdoded  from  the 
limits  of  such  greater  place."  The  district  making  the 
application  would  not  be  in  a  position  to  adopt  the  Act 
without  the  permission  of  the  Secretary  of  State.  la 
the  first  place,  the  adoption  of  the  Act  can  only  be  by 
a  place  of  known  bounds,  '^en  comes  the  provisions 
of  the  1 6th  section,  referring  to  the  adoption  of  the  Act 
by  places  not  having  a  known  or  defined  boundary,  and 
it  is  said  that  that  section  supersedes  sect  14;  but  I 
do  not  think  it  does ;  the  difficulty  only  arises  from  the 
somewhat  inartistic  arrangement  of  the  clauses ;  but  in 
truth  Uiere  is  no  real  difficulty  wheu  tbey  are  read  together. 

OnoMrrox,  J. — I  am  of  the  same  opinion.  fHis 
Lordship  referred  to  sect.  12,  et  teq."]  If  sect.  14  had 
been  after  sect.  16,  there  could  be  no  possible  doubt ; 
the  provisions  of  sect.  16  are  only  for  the  purpose  of 
ascertaining  if  the  place  in  qnesdon  is  fit  to  be  put  ia 
tlie  category  of  places  with  known  and  defined  bounda- 
ries. I  think  the  construction  is  clear,  and  that  theia 
should  be  no  rule. 

BL.WKncRM  and  Mellor,  JJ.  concurred. 

Rule  refuted. 

Saturday,  April  26. 
Bioos  (app.)  V.  Mitchell  (resp.. 
Gunpowder — Having  or  keeping  more  thm  50lbt.  at 
any  one  time — Conviction — 12  Geo.  3,  c.  61,  t.  II. 
By  theVi  Geo.  3,  c.  61,  s.  1 1,  no  person  shall  have  or 
keep  at  any  one  time  more  than  SOlbi.  of  guif. 
powder  in  any  home,  4^.,  within  the  cities  of  Lo»- 
dou  or  Westminster,  or  within  three  miles  of  either 
of  them,  or  within  any  city  or  borough,  or  market- 
tovm  of  Great  Britain,  or  one  mile  of  the  same : 
Held,  that  thit  does  not  apply  to  a  teiymrary  deporit 
in  a  wartJunttte,   with  a  view  to  being  tent  on. 
This  was  a  case,  stated  under  the  20  &  21  Vict, 
c.  43,  for  the  opinion  of  this  conrt  upon  a  conviction 
by  die  Lord  Mayor  of  London,  nnder  sect  1 1  of  the 
12  Geo.  3,  c.  61,  for  keeping,  at  one  time,  more  than 
SOlbs.  weight  of  gunpowder  in  a  certain  warehouse, 
not  being  a  dealer  in  gunpowder. 

The  case  stated  that,  upon  the  bearing  of  the  in- 
formation, it  was  proved,  on  the  part  of  the  reap.,  that 
on  the  day  named,  about  two  o'clock  in  the  afternoon, 
be,  with  anotlier  inspeotoi;  of  the  city  police,  seized, 
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[Q.  B. 


«ad<r  a  search-warrant,  granted  by  me,  six  packages 
«f  gnnpowder,  weighing  together  SOOlbs.  wei^t, 
which  they  then  found  on  the  premises  of  the  app., 
who  is  a  carrier  and  licensed  carman,  in  a  sort  of 
warehouse,  where  goods  of  every  description  ai-e  and 
were  then  kept,  for  the  purpose  of  being  afterwards 
remoTed  by  coontiy  carriers  to  their  several  destina- 
tions. These  paclmges  of  gubpowder,  wliich  were  not 
covered  over  with  tarpanlin,  had  been  sent  a  few 
hours  before  from  different  persons  to  be  forwarded  by 
carriers  to  different  places.  The  app.  was  aware  of 
the  nature  of  the  contents  tf  these  packages,  and  it 
was  proved  to  my  satisfaction  that  they  were  placed  in 
the  warehouse  as  a  temporary  halting  place  in  the 
couiM  of  their  transit,  and  that  they  would  have  been 
sent  away  from  the  app.'s  premises  in  about  two  boun 
from  the  time  they  were  so  found  by  the  inspector  of 
police,  and  that  he,  the  app.,  had  entered  them  in  the 
book  which  he,  as  carrier,  kept  of  the  goods  received 
and  sent  out 

It  was  contended,  on  the  part  of  the  app.,  that  the 
Act  of  Parliament  was  intended  by  the  Legislature  to 
apply  only  to  persons  having  or  keeping  in  their  pos- 
sessbn  a  quantity  of  gunpowder  beyond  what  was 
prescribed  and  allowed,  and  not  to  gnnpowder  in 
-fmnsi^u,  which  that  in  question  was ;  that  the  app. 
merely  kept  a  depot  for  goods  tn  trantilu,  as  was 
proved  to  my  saUsfaction,  and  that  if  he  was  to  be 
held  to  have  committed  an  infraction  of  the  law  by 
having  there  for  a  short  interval  of  time  a  qiumtity  of 
gnnpowder  with  other  goods  on  th^  way  to  different 
destinations,  there  was  not  a  railway  company  in  the 
kingdom  which  did  not  contravene  the  statate  at  one 
or  other  of  the  stations  almost  daily ;  that  the  words 
"  have  or  keep  at  any  one  time,"  in  the  12  Geo.  3, 
«.  61,8.  II,  contemplated  a  man  "keei»ng"  for  an 
indefinite  period  a  prohibited  quantity  of  gnnpowder, 
-tati  could  not  apply  to  the  app.  who  had  the 
packages  in  qnestion  in  his  warehouse,  not  for  any 
unreasonable  time,  but  only  for  an  interval  consistent 
with  the  exigencies  of  the  trade,  and  necessary  for 
their  several  conveyances  to  tiaii  final  destination. 
I,  however,  being  of  opinion  that  the  Legislature  in- 
tended by  the  Act  of  12  Geo.  3,  c.  61,  partionlarly 
'When  considered  in  connection  with  the  18th  and  21st 
aections,  which  unpose  penalties  on  persons  engaged  in 
■the  conveyance  of  gnnpowder  who  shall  not  properly 
cover  packages  of  gunpowder  when  being  conveyed, 
or  who  shall  not  use  all  due  diligence  in  the  loading  or 
noloading  of  it,  that  gnnpowder  shall  only  be  removed 
in  carriages  constructed  or  nsed  expressly  for  the 
purpose,  and  with  no  other  commodities,  or  pro- 
miscuonsly  as  the  packages  in  question  were  then 
Bent  and  deposited,  and  tbit  therefore  the  app.  had 
bronght  himself  within  the  operation  of  sect.  1 1  of  the 
12  Geo.  3,  c.  61,  and  I  therefore  gave  my  determination 
against  the  app.  in  the  manner  before  stated.  The 
question  of  law  arising  on  the  above  statement  for  the 
opinion  of  this  court,  therefore,  is,  whether  the  app. 
did  ''have  or  keep"  at  one  tune  the  said  excessive 
quantity  of  gnnpowder  within  the  intent  and  meaning 
of  the  12  Geo.  3,  c  61?  If  the  court  should  be  of 
opinion  that  he  did  not  so  have  or  keep  the  same, 
then  the  information  is  to  be  dismissed ;  but  if  the 
court  should  be  of  opinion  otherwise,  the  conviction  is 
to  stand. 

By  sect.  1 1  of  12  Geo.  3,  c.  61,  it  is  enacted,  "  That 
no  person  or  persons  shall  have  or  keep  at  any  one 
time,  being  a  dealer  or  dealers  in  gunpowder,  more  than 
2001b8.  of  gnnpowder,  and  not  being  such,  more  than 
SOlbs.  of  gunpowder,  in  any  house,  mill,  magazine,  store- 
house, warehouse,  shop,  cellar,  yard,  wharf,  or  other  bnild- 
ing  or  place  occupied  by  the  same  person  or  persons  (all 
boildings  and  places  adjoining  to  each  other,  and  occn- 
I>ed  together  being  to  be  deemad  one  house  or  place 
within  this  Act),  or  on  any  river  or  o^er  water  (except 


in  carriages  loading  or  unloading,  or  p.is8uig  on  the 
land,  or  in  ships,  boats,  or  vesseb  loading  or  unloading 
or  passing  on  any  river  or  other  water,  or  detainisd 
there  by  any  tide  or  bad  weather),  within  the 
following  limits;  that  is  to  say,  within  the 
cities  of  London  or  Westminster,  or  within  three 
miles  of  either  of  than,  or  within  any  city,  borough,  or 
nukrket  town  of  Great  Britain,  or  one  mile  of  the  same 
....  on  pain  of  forfeiting  all  the  gnnpowder  be;ond 
the  quantity  hereby  allowed  to  be  kept,  and  the  barrels 
in  which  such  gunpowder  shall  be,  and  also  2t.  for 
every  pound  of  gunpowder  beyond  such  sllowtd 
quantity." 

Hannen  now  appeared  in  support  of  the  conviction, 
and  contended  that  it  was  right,  for  nnder  the  terms  o( 
the  section  it  was  an  offence  to  have,  for  whatever  pur- 
pose, more  than  5011)8.  of  gunpowder,  it  being  equally 
within  the  mischief  of  the  section  whether  the  same 
quantity  remuned  on  the  premises,  or  different  quanti- 
ties cottinually  renewed,  the  purpose  being  to  prevent 
a  large  quantity  of  gunpowder  being  upon  the  premises 
at  any  one  time.  [CitoiiPXON,  J. — The  gunpowder, 
if  to  be  sent  off,  must  be  put  temporarily  in  some  place 
before  being  sent  off.]  But  it  must  not  be  placed  in 
any  one  of  the  loc^ties  mentioned  in  the  section. 
[Ckosittos,  J. — If  so,  there  might  be  this  difficulty : 
packages  of  gunpowder  are  during  the  day  brought  to 
a  railway-station,  and,  very  pn^rarly,  they  are  not  sent 
off  by  passenger  trains,  but  are  put  by  to  be  sent  off  by 
themselves ;  according  to  your  argument  this  could  not 
be  done,  as  the  packages  would  amount  to  more  than 
501bs.]  The  Act  merely  prohibits  such  a  quantity 
being  depoMted  in  certain  localities;  the  gunpowder 
could  be  token  to  some  other  place  to .  be  put  on  the 
railway. 

M.  Smith,  Q.  C.  (^Sleigh  with  him)  argued  that 
the  app.  was  not  vrithin  the  section,  which  clearly  re- 
ferred only  to  the  keeping  of  gunpowder,  as  is  desr 
from  the  concluding  words  of  the  section,  which  do 
not  include  tlie  word  "  have ;"  and  that  if  the  construc- 
tion contended  for  on  the  other  side  were  correct  there 
could  be  no  halting  place  in  London,  but  the  gun- 
powder must  at  all  hazards  be  sent  on  by  the  fiiet 
conveyance.  He  referred  also  to  the  18th  section, 
which  has  the  words  "  have  or  convey." 

Barmen  was  heard  in  reply. 

Crompto:!,  J. — We  must  in  this  case  look  at  the 
sections,  and  see  if  the  construction  that  has  been  put 
npon  the  11th  section  can  be  maintained.  Kowlmost 
say  that  1  do  not  think  that  this  is  a  keeping  of  gun- 
powder within  this  section.  The  section  treats  the 
offence  as  that  of  keeping  gnnpowder,  for  whilst  in  the 
1 1th  section  the  words  are  "  havoor  keep,"  so  in  the  18th 
they  are  "  have  or  convey,"  the  having  in  the  first  case 
having  reference  to  keeping,  and  in  the  second  cose  to 
conveying — the  keeping  evidentiy  meaning  storing.  The 
statute,  both  by  its  preamble  and  its  sections  carzying 
out  the  preamble,  makes  the  keeping  and  conveying 
distinct.  It  is  unnecessary  to  decide  bow  soon  it 
would  beoome  "  a  keeping."  Ifit  were  left  foranoorea- 
sonable  time  that  would  be  a  keepmg ;  so  if  there  were 
a  general  receiving  and  warehousing  until  a  large 
quantity  had  been  collected,  that  would  be  a  keeping; 
but  a  mere  halt  in  London  for  the  purpose  of  sending 
it  on  is  not  within  the  section.  There  is  great  weight 
in  the  argument  of  Mr.  Hannen  tliat,  notwithstanding 
the  gunpowder  is  only  temporarily  on  the  ptemisei, 
still  very  great  quantities  may  at  all  times  be  there ; 
but  that  is  not  tiie  qnestion,  for  I  think  it  never  could 
have  been  intended  that,  in  the  case  of  railways,  or 
waggons  as  at  the  time  the  Act  passed,  a  quantity  of 
powder  might  not  be  brought  and  put  nnder  a  transit 
shed.  I  cannot  say  that  Uiis  is  a  "  having  or  keep- 
ing "  within  the  1  Itfa  section.  If  the  present  state  of 
the  law  be  unsatisfactory  in  this  particular,  there  must 
be  firvsh  legislation  npon  it. 
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Xn  Pbivs.] 


MiLDBED  t>.  WeAYXR. 


[Nisi  Pbivs. 


HnxoB,  J. — I  am  of  the  stme  opinion,  and  I  think 
tkat  the  mird  "  have  "  is  to  be  expluned  bj  the  words 
dntfdlawit;  oimely,  "  keep "  in  the  Ilth  section 
ad  'eamj"  in  the  IStb.  I  am  not  insensible  to 
tke  duger  pointed  out  b;  Mr.  Hannen,  bnt  I  think 
Uu  ipp.  is  not  brongfat  within  the  section. 

Convieiion  qvaihei. 


HXSX    PBXU8. 


HOME  CIRCUIT. 

Sfukg  Asstzxs  1892. — Kingttm,  April  3. 

(Before  Eblb,  C.J.) 

MiLDKED  r.  Weavbb.) 

Bigkwajf — Ri^  ofmiy — Pier. 

Arijito/uaf  n<qf  ie  cbtiUMed ijr  thtjniblic  bg  wer 

/or  pmjxites  of  pkantre  only. 
Vai-T^mr  6g  tieparith  u  cogent  evidence  against  a 

in)r  ottrprirale  propertg  being  a  laghtcay,  but  it 

UtotaonduBite. 
Aw/e/njer  bf  ail  the  Queen's  nibjecU  at  their  free 

i^  and  pleasure  at  att  times,  is  strong  evidence 

tf  deHeatiom  tu  a  lugkveay;  but  it  is  to  be  eon- 

tUard  in  reference  to  gates,  repairs,  permission, 

jt. 
TUfaetof  pofpnent  for  tke  user  is  not  conclusive 

againa  tke  rigJkt,  bit  it  is  cogent  evidence  against  it. 

This  WAS  an  action  of  trespass  for  breakiiig  down 
tlu  pit's  lodge-gates,  and  driring  carts  along  his  pri- 
me nad  orer  his  land  and  defacing  the  soil  thereof. 
Deft,  had  pleaded  a  right  of  way,  that  the  road  was 
t  psbGc  h^hwaj,  and  also  a  right  by  prescription  ; 
tai,  further,  that  the  Archbishop  of  Canterbury  and 
l>b  taunts  for  the  time  being  were  entitled  to  go 
•kaj  the  road  with  carts,  &c.,  and  that  deft,  was  a 
tannt  of  the  archbishop,  and  committed  the  tres- 
piKS  is  the  exercise  of  those  alloEed  rights. 

BsriB,  Q.C.,  iMsk,  Q.C.  and  BurreU  for  pit. 

(iimbert,  Q.C,  Petersdorff,  Seijt.  and  Clark  for 
deft. 

TW  pit.  was  lasaea  of  propertf  row  occupied  by 
Ins  SB  a  gentleman's  residenc*,  bnt  formerly  a  farm 
Moogiig  to  Archbishop  White's  Hospital,  near 
Cnyiiu.  The  deft,  was  a  fiinner,  having  a  farm  on 
•M  ade  of  the  ph-'s  gnmnd,  and  has  lately  acquired  a 
M  «  the  other  side  of  it,  and  to  which  he  claimed  a 
ii(ht  <f  access  with  carts  over  the  pit's  land  by  the 
mi  ia  qnestion.  There  arc  two  roads  leading  from 
Gajitn  towards  the  pit's  house— Combe-lane  and 
Cf^wn-lane.  At  the  entrance  of  Combe-lane  the 
!>tes  bad  been  pnt  np  by  a  former  lessee  of  the  plt.'s 
isn,  and  from  these  gates  the  road  in  question  ran 
<aw  the  pit's  land  towards  the  deft.'s  field  on  the 
<tW  aide  of  it  There  was  no  dispute  on  the  part  of 
tk  pit  efUit  right  to  nse  this  toad  as  a  footway  or 
aWidle-way ;  bat  the  deft  bad  claimed  a  right  to  use 
itrth  heary  carts,  whidi,  of  course,  cut  it  up.  The 
pit.  kad  lately,  as  he  alleged,  rep«red  it  at  an  expense 
<lyd.,  and  tihe  deft,  and  his  son,  in  the  assertion  of 
*  nppoaed  right,  had  broken  open  the  gates,  which 
sad  bea  shut  to  exclude  his  carts,  and  had  gone 
<)>>M^  with  carts,  cutting  np  the  soil  and  causing 


BetiB,  for  the  pit,  saM  he  shonld  proTe  by 
lie  eridence  of  the  warden  of  Whitgift's  Hospital, 
•»  oM  man  eighty  years  of  age,  and  by  an  old 
H**  sf  the  farm  which  had  been  in  his  possession, 
•d'rUch  did  not  show  the  road  upon  the  farm,  Jthat 
OS  ntd  had  not  existed  in  the  early  part  of  this  cen- 
^,  aid  tliat  a  lessee  of  the  farm  had  made  it  for  his 
**■  as.  Persons  had  been  allowed  to  pass  along  it 
*fc<(  «r  with  hones,  but  heavy  carts  had  always 
■Witopped  and  tamed  back,  and  gates  had  always 
■■thae.  In  1838,  one  Wood  was  tenant  Permis- 
*■  had  bean  asked  to  nse  the  rood,  aad  ia  1S48, 


one  Church  being  tenant,  the  deft  had  agreed  to  pay 
something  yearly  for  leare  to  nse  it.  It  was  dear 
therefore  that  there  had  never  been  any  dedicatieo  to 
the  public.  The  parish  had  never  repaired  the  road, 
and  it  was  plainly  not  a  highway.  Neither  was  it  a 
way  by  prescription,  at  all  events  for  carts  and 
horses. 

Chambers  opened  the  case  for  the  deft.,  and  collect 
many  witnesses  in  support  of  the  alleged  t^ht  of  way 
with  carts  and  carriages  to  a  place  called  Croluuk 
Hurst. 

These  witnesses  were  cross-examined  with  a  view 
to  show  that  the  user  of  the  road  had  beeo  only  by 
light  vehicles  (as  for  parties  of  pleasure  or  the  like>, 
and  had  been  merely  permissive. 

The  deft  was  called,  and  admitted  the  payment  t* 
the  pit,  bnt  explained  it  as  having  been  only  as  a  con- 
tribution for  the  expense  of  repairs ;  not  as  a  rent,  or 
acknowledgment,  for  the  nser  of  the  way. 

The  real  qnestioo  was  this:  the  deft  had  asserted' 
his  right  to  go  with  carts  or  waggons  over  the 
road  referred  to,  and  had  exercised  it  for  the  purpose 
of  carrring  heavy  loads  of  lime  from  the  field  on  one 
side  of  the  plt.'s  farm  to  his  farm  on  the  other.  This 
was  a  different  nser  of  the  road  from  the  mere- 
passage  on  hoisebacic,  or  even  with  lighter  vehicles,  and 
therefore  it  was  contested.  The  pit.  had  not 
possessed  the  property  for  more  than  two  years, 
and  since  he  bod  it  had  desired  to  improve  it, 
and  with  that  view  had  hardened  the  road  and  put  it  in 
good  condition.  The  passage  of  the  heavy  loads  ever 
it  cat  it  up  and  made  deep  ruts  in  it  So  long  as  tho 
road  was  in  its  original  state  this  mattered  little,  bnt 
now  it  was  a  matter  of  importance.  The  strongest 
evidence  for  the  defts.  in  support  of  the  alleged  right 
was  that  of  the  bailiffs  of  former  tenants  (going  back 
fifty  or  sixty  years),  which  went  to  prove  the  nser  sf 
the  right  and  the  absence  of  nil  obstmction.  On  the 
other  hand,  the  counsel  for  the  deft  admitted  that  of 
late  years  there  had  been  a  greater  nse  of  the  road  with 
carts  and  carriages  than  before. 

Chambers,  in  summing  up  the  case  for  the  deft, 
argued  that  a  nser  of  a  way,  whether  for  pleasure  or 
bcuuness,  was  an  evidence  of  right,  unless  accompanist 
by  obvions  and  ostensible  evidence  that  it  was  permis- 
sive, and  that  even  if  former  tenants  had  agreed  to  pay 
for  the  nser,  that  would  not  affect  the  public  right. 

BoviU,  in  reply,  urged  that  if  this  was  a  highway 
some  one  would  have  been  called  from  the  neigbboor^ 
hood  to  prove  that  it  had  been  so  regarded.  If  it  was 
a  highway,  there  would  have  been  proof  that  it 
had  been  repaired  by  tlie  parish.  If  it  were  a  pnblio 
highway,  either  the  parish  or  some  one  else  must  bfr 
bound  to  repair  it,  and  in  either  case  there  would  hav* 
been  parties  not  wanting  to  enforce  its  repair.  Bnt  it 
did  not  appear  that  the  repair  had  ever  been  enforced 
against  any  one.  The  fact  was,  it  was  nothing  more 
than  a  common  form  road,  and  to  set  np  a  legal  right 
in  this  cose  on  such  evidence  of  mere  user  woold  be  t» 
set  np  a  similar  right  orer  erety  park  in  the  country. 
The  mere  casual  nser  with  a  cart  or  carriage  proved 
nothing,  for  it  was  not  likely  that  in  every  instance 
there  could  be  an  interruption ;  and,  onless  the 
parties  themselves  were  called,  it  conld  not  be 
known  whether  or  not  they  had  permission.  Mero 
evidence,  therefore,  that  carts  and  carriages  were  seen 
to  use  the  way  was  worth  little.  Some  were  butchers* 
and  bakers'  carts  going  to  the  bonse  ;  others  wonld  be 
visitore ;  othera  would  go  by  permission ;  and  others 
would  not  be  noticed.  'Fbe  mere  resort  by  the  public 
to  a  beautiful  place  did  not  make  a  highway.  If  it 
did,  there  would  not  be  a  beaotiful  place  in  tbs 
conntty  which  was  not »  highway.  It  was  nothing  to 
produce  some  persons  who  had  not  been  tamed  back. 
It  was  not  nsuiu  or  possible  to  keep  so  strict  a  watch 
and  guard  as  to  exclude  every  one. 
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C.  Cas.  R.]    Beo.  t;.  JoKK  Jexsisok— Beo.  v.  James  Frrcu.    Beg.  v.  John  Uowlet.    [C.  Gas.  B. 


£>!.£,  C.  J.,  in  samming  up,  said  the  question  was 
Fbether  thejr  were  latisfied  that  there  had  been  a  dedi- 
cation of  tiie  road  to  the  public  by  the  owner.    If  all 
the   Queen's   subjects  had   iised   the   way  at  their 
fro*  will  and  pleasnre,  and  at  all  times,  that  was 
strong  evidence  of  snch  a  dedication  as  a  highway. 
Bat  the  evidence  of  such  a  oser  was  to  be  well  weighed 
with  reference  to  gates,  to  repairs,  to  permission,  and 
tho  like.    It  was  a  matter  of  common  ezperisnco  that 
t  era  were  many  farm  roads  which,  as  means  of  com- 
munication, were  of   great  convenience,  and  which 
oiaoy  persons  need  a  long  time  before  it  became  worth 
the  owner's  while  to  resort  to  any  measnres  to  prevent 
iL    On  the  other  band,  the  fact  of  payment  for  the 
user  would  not  be  conclusive  against  the  right,  for  it 
^ight  be  that  a  man  was  not  in  a  position  to  enter  into 
litigation  to  enforce  his  right.    Still  it  was  a  strong 
piece  of  evidence  against  the  right.     The  question  was 
only  as  to  the  carriage-way.    The  bridle-way  would  be 
admitted,  and  if  a  gate  was  pnt  np  it  might  be  opened 
by  a  horseman  just  as  much  as  if  there  were  a  right 
of  carriage-way.    The  strongest  evidence  in  favour  of 
the    defts.,   and   in   suroort   of   the    alleged   right, 
was  tliat  of  the  bailiSs  of  former  owners,  fur  it  would 
bo  within  the  province  of  the  bailiSs  to  prevent  tres- 
passes, and  they  might  have  pnt  a  lock  on  the  gate 
for    carriages,    and    opened    a    bridle-gate.     Easy- 
minded  men,  however,  would  not  be  disposed  to  con- 
test every  user,  and  it  was  a  matter  for  the  experi- 
ence of  the  jury  whether  the  evidence  tended  to  show 
a  farm  road  or  a  highway  used    by  the  world,  and 
whether  the  user  as  a  highway  had  been  submitted  to 
by  the  owners.     Beyond  all  doubt  there  might  be  a 
user  of  a  highway  for  purposes  of  pleasnre,  but  the 
question  was,  whether  the  road  had  been  used  as  a 
highway.    It  was  very  material  that  there  had  been 
no  repair  by  the  parish,  although,  to  make  it  serviceable, 
it  bad  been  necessary  to  lay  out  money  on  the  road. 
This  was  not  conclusive,  for  he  had  known  instances  in 
his  experience  of  indictments  against  parishes  for  not 
repairing  highways  on  Salisbury  I'lain,  on  which  a 
pickaxe  had  never  been  used  'before,  and  ho    had 
known  parishes  forced  to  repair  such  highways;  but 
Croydon  was  a  very  different  neighbonrhood  from  Salis- 
bury Plam.     The  non-repair  therefore  was  not  con- 
clusive, but  it  was  certainly  very  important.     On  the 
whole  evidence,  the  jury  must  say  whether  the  public 
liad  used  the  way  at  all  times  at  their  free  will  and 
plessure.     If  so,  they  should  And  for  the  deft.;  if  not, 
for  the  pit. 

The  jury,  before  retiring,  asked  whether,  if  th^ 
found  for  the  pit.  against  the  alleged  right  for  car- 
riages, there  would  be  any  danger  of  the  pnbUc  losing 
the  bridle-way. 

The  Lotto  CaiEF  Jcstice. — None  whatever. 

Verdict  for  the  pit. 


OBOWir  OASES  BSSEBVED. 

Baportad  by  Jomi  THoiinoK,  Esq.,  liarrUterwit-Law. 

Saturday,  April  SO. 
(Before  Erlb,  C.J.,  Mabtdi  and  Chakrell,  BB., 
Blacrbubk  and  Keatiho,  JJ.) 
Reg.  v.  Johk  Jeskiso.n. 
FaUt  pretence— JExiiling  fact—rromite. 
Jfeney  vat   obtained  iy  the  priioner  from  an  un- 
married woman  on  the  false  rtprttentatxone  that 
he  trnis  a  eingle  man,  and  that  he  would  furnish  a 
house  tcith  the  money  and  would  then  marry  her: 
BM,  that  the  false  rtpresentation   of  an  existing 
fact  (that  he  was  not  a  single  man)  was  sufficient 
to  support  a  oonriciion  for  false  pretences,  although 
the    money  was  cHained  by  that  representation, 
vniladwith  the  promise  to  furnish  a  house  and  then 
Marry  Aer. 


Case  reserved  for  the  opinion  of  this  Court  by 
Cockbnm,  C.J. 

John  Jennison  was  indicted  and  tried  before  mo- 
at the  lost  assiies  for  the  county  of  Nottingham  for 
obtaining  SL  of  one  Aon  Hayes  by  false  pretences. 

The  prisoner,  who  bad  a  wife  living,  had  represented 
himself  to  the  prosecutrix,  who  was  a  single  woman 
in  service,  as  an  unmarried  man,  and  pretending  that 
he  was  about  to  many  her,  indnced  her  to  hand  over 
to  him  a  sum  of  SL  out  of  her  wages  received  on 
leaving  her  service,  representing  that  he  would  go  to 
Liverpool,  and  with  the  money  fiimiah  a  honao  for 
them  to  live  in,  and  that  having  done  so  he  would 
return  and  many  her.  Having  obtained  the  money  the- 
prisoner  went  away  and  never  returned. 

The  prosecutrix  staled  that  she  had  been  induced  to- 
part  with  her  money  on  the  faith  of  the  representatioa 
of  the  prisoner  that  he  was  a  single  man,  that  he- 
would  furnish  a  house  with  the  money,  and  would  tbe» 
marry  her. 

There  was  no  doubt  that  these  representations  were 
false,  and  that  morally  the  money  bad  been  obtained 
by  false  pretences.  Bnt  it  was  contended  on  the  part 
of  the  prisoner  that,  as  the  prosecutrix  had  beea 
indnced  to  part  with  the  money  by  the  joint  operation 
of  the  three  representations  made  by  the  prisoner,  that 
he  was  unmarried,  that  he  would  furnish  a  bouse  with 
the  money,  and  that  he  would  then  marry  her,  audi 
as  only  the  first  of  these  pretences  had  reference  to  a 
present  existing  fact,  while  the  others  related  to- 
things  to  be  done  in  future,  the  indictment  could  qot^ 
be  maintained. 

I  reserved  the  point,  and  the  prisoner  having  been- 
oonvicted,  have  now  to  request  the  decision  of  the^ 
court  upon  the  question.  A.  E.  Cockhi'RK. 

No  counsel  appeared  to  argue  on  either  side. 
Erle,  C.  J. — We  are  of  opinion  that  the  conviction 
in  this  case  was  proper.  Tlie  indictment  was  for 
obtaining  8/.  from  Ann  Hayes  by  fahse  pretences,  and 
it  was  found  by  the  jury  that  the  woman  parted  tvitli 
the  money  on  the  false  representation  by  tlie  prisoner 
that  he  was  a  single  man,  and  the  promise  that  he 
wonid  lay  out  the  money  in  furnishing  a  house  for 
them  to  live  in,  and  that  be  would  then  marry  ber>  It 
is  perfectly  clear,  that  obtaining  money  by  a  false  pro- 
mise is  not  the  subject  of  an  indictment ;  bnt  her» 
there  was  the  false  pretence  that  the  prisoner  was  au 
unmarried  man,  which  was  an  essential  fact  in  this 
case,  and  without  which  pretence  the  prisoner  never 
would  have  obtmned  the  money  from  the  woman. 
Now,  one  false  fact,  by  which  the  money  is  obtained, 
sufficiently  sustams  the  indictment,  nlthougli  it  m.ny  bo 
united  with  false  promises  which  would  not  of  them- 
selves do  BO.  The  conviction  theivfore  was  right. 
The  other  Judges  concurring, 

____      Conviction  affrmeJ. 

Reg.  0.  James  Fitch. 
Beo.  v.  John   Howi.ey. 

Forgery — Tumpiie  ticlet — Receipt  for  money — 

24  #  25  no,  c.  98,  s.  23. 

A  turnpike  ticket  it  a  receipt  for  money,  and  th» 

forging,  ^,  thereof  tt  within  tlie  meaning  of  Mo- 

24^35  Cte(.  C.98.S.3. 

Case  reserved  for  the«pnion  of  this  Court  by  Wight- 
man,  J. : — 

At  the  last  Kingston  assizes,  two  men,  mtmed 
James  Fitch  and  Joui  Howley,  were  severally  conricteil 
before  me  of  nttering  forged  receipts  for  money,  aii4 
the  question  is,  whether  Se  document  which  in  each 
case  was  uttered  by  the  prisoners  respectively  is  a  re- 
ceipt for  money  witliin  the  meauing  of  the  24  &  2  J 
Vict,  c  98,  s.  23. 

The  prisoners  were  two  of  the  carmen  employed  by 
the  Sonth- Western  Bailway  Company,  who  e\ery. 
evening  repay  their  carmen  any  sums  they  mny  have 
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ccu.  a] 


Reo.  v.  Edward  Gatnoitg. 


[C.  Cas.  B. 


npesdeil  dnmig  the  iaj  for  paEsing  with  their  vans  or 
eut>  tbrougb  as;  tnmpikes,  and  each  of  the  prisoners 
pndmed  and  gave  to  the  officer  of  the  company  whose 
iatj  it  »as  to  paj  them  or  allow  them  in  iccoant  anj 
moaef  thej  had  expended  in  passing  throagh  the  St. 
Juaaa'i  tompike-gate,  a  false  ticket,  in  form  and  colour 
lamUingtkoee  issued  at  that  gate,  as  a  Toncher  for 
liar  haTiog  passed  throngh  the  gate  and  paid  the  tolls, 
wlms  thrr  had  not  passed  through  that  or  any  of 
tbeptes  belonging  to  the  trust  or  paid  the  tolls. 
Hw  document,  in  form,  is  as  follows  :— 


"Bermondsey,  Rotherbithe 
|(|,2        <"><!  Deptford  Boads, 


1/- 


St  James's-gate. 
18 

Clesn  Fort-place,  East-lane  Plough-bridge, 
St.  James's  China-hall,  Uotherbitlie,  New- 
nsd,  Gibraltar  Swan-bar,  and  on  all  side  ban 
of  the  trust" 


iai'a  an  imitatioD  of  >  turnpike-ticket  given  upon 
pMsing  through  the  St  JamesVgate.  The  figure  U. 
JpoB  the  right-hand  side  indicates  that  If.  has  been 
P"d  upon  passing  throngh  the  turnpike-gate.  If  a 
l«pr  or  smaller  sum  than  It.  is  paid,  Uie  sum  nc- 
hally  peid  is  inserted,  and  the  1».  marked  upon  the 
(0)7  set  out  in  this  case  is  merelj  introduced  as  a 
•i«imen  of  the  form. 

Tlie  prisoners  are  now  undergoing  the  sentence 
whid  I  passed  at  the  time.  Wm.  Wiobtmax. 

C.  Wood  was  instructed  on  behalf  of  the  prosecu- 
tioB;  no  counsel  was  instrncted  for  the  prisoners. 

Mabtik,  B.  asked  whnt  the  objection  raised  at  the 
trislwas. 

/.  Tkompion  (amicui  curia)  said,  he,  as  counsel  in 
Ik  case  at  the  trial,  bad  taken  the  objection  that  a 
tarnpike-ticket  was  a  mere  pass  entitling  a  person  to 
psa  with  his  horse  and  veliide  throngh  the  gates 
nentioned  on  it,  and  that  it  was  not  a  receipt  for 
■ooej;  but,  on  looking  into  the  General  Turnpike  Act, 
J  On).  4,  c  120,  s.  37  (see  also  4  Geo.  4,  c.  95,  s.  28), 
ti  fouad  that  the  objection  was  not  tenable,  for  turn- 
pb  tmsteet  were  bound  to  proTide  tickets  denoting 
Ibe  payment  of  toll,  and  also  specifying  the  gates 
fr«d  by  inch  payment,  and  entitling  the  penion  pro- 
iodog  the  same  to  pass  throngh  the  gates  mentioned 
•  rtlioot  paying  any  farther  tolU 

BytheCotJBT,  Conviction  affirmed. 


Sabirday,  Jan,  18. 

(WbreCoCKBUBH,  C.J.,  Erlr,  C.J.,  Poi.l/>CK,  C.B., 
fflOBTMAlT  and  WlLLtAMS,  JJ.,  Martih,  B., 
Crohptob  and  Wili.es,  JJ.,  Bramweli.  and 
CnuMKLL,  BB.,  Keatwo,  J.,  Wilde,  B.,  and 
MtLlOB,  J.) 

Reo.  v.  EowAtiD  Oibbohs. 

ft;FT» — MattriaUti)  of  Me  maiier  tumm — Evidence 
afiding  credit  o/prinegMl  mtaett. 

0»  tie  ieorni^  of  the  nnmona  taken  out  by  A.  for  an 
order  of  i^iUation  on  H.of  achild  bom  in  March, 
A.  mt  oMted  m  crou-exanmation  whether  ike  had 
1*  had  carnal  connection  vrith  C.  in  the  previout 
Stflemher.  She  denied  it.  The  jtuticet  vrongig 
eUomed  C.  to  be  called  to  contradict  her,  and  he 
"tore  that  he  had  had  connection  teith  her  in  the 
Sqitember  premmu.  C.  vat  afienmrdt  indicted 
end  convicted  for  ptrjury  in  hming  sworn  that  in 
Ae  September  previout  he  had  had  connection  with  A : 

&H  tf  ekvtnjudget  (,Martin,  B.  and  Crompton,  J. 
UHuntitui),  that  although  C.'i  evidence  vxu  inad- 
■>MiUs  inpoint  of  law,  yet  having  been  admitted 
^ietng  relevantto  the  credit  ofamaterial  witneit 
•  Ae  ctHoe,  ptrjun/  couid  be  aitigned  vpon  it. 
fMAQ.  Cab.— Vou  II.] 


Case  reserved  for  the  opinion  of  this  oonrt  \>J 
Williams,  J. 

In  this  case  the  deft  was  tried  before  me  at  the 
last  assizes  for  the  county  of  Sussex  for  perjury,  in 
having  falsely  sworn  that,  in  Sept  1860,  he  bad 
carnal  knowledge  of  the  person  of  Ann  Bishop. 

She  was  delivered  of  a  bastard  child  on  March  S9, 
1861.  On  the  S8th  of  June  following,  an  applicatioa 
made  by  her  for  an  order  of  affiliation  on  one  Harmcr, 
came  on  to  be  heard  before  the  na^strates,  and  she 
made  a  deposition  in  support  of  such  application.  She 
was  then  cross-ezamindl  on  the  part  of  Harmer  aa  to 
whether  she  had  not  had  connection  with  the  deft,  in 
the  previous  September.  She  denied  it  The  deft, 
was  afterwards  called  as  a  witness  on  behalf  of  Harmer, 
and  swore  ^hat  be  bad  had  connection  with  her  as  im- 
puted by  the  question  pnt  to  hor. 

On  the  trial  before  me,  at  the  close  of  the 
case  for  the  prosecution,  it  was  objected  by  Mr. 
Addison,  the  oounsel  for  deft,  that  the  evidenoa 
given  by  the  deft  on  which  the  pnjnry  was 
assigned,  was  not  material  to  the  issue  raind  on  the 
application  for  the  affiliation  order,  inasmnoh  as  tha 
question  put  to  Ann  Bishop,  as  to  having  had  connection 
with  the  deft,  went  merely  to  her  credit,  and  therefore 
her  answer  ought  to  have  been  regarded  as  conclusive, 
and  the  evidence  of  the  deft,  in  contradiction  of  her 
was'  inadmissible  and  ill^al,  and  not  material  to  the 
question  raised  before  the  magistrates. 

The  deft  was  convicted,  but  I  reserved  the  point 
for  tha  consideration  of  this  court  whether  tha  objec- 
tion made  on  his  behalf  was  well  founded. 

EowABD  Vauoran  Wiluaks. 

The  case  was  twice  argued:  first  time  Nov.  16,  1861, 
before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Keating,  J.,  but  tbey  not  being  able 
to  agree  in  opinion,  directed  a  rehearing  before  the  full 
court  The  substance  of  both  arguments  will  be  found 
below. 

Additon  for  the  prisoner. — It  is  submitted  that  the 
conviction  is  bad.  It  is  to  be  assumed  that  the  deft, 
could  not  be  the  father  of  the  obild,  and  therefore  it  is 
contended  that  his  evidence  in  contradiction  of  the 
woman,  as  to  having  had  intereonrse  with  her  in  the 
previous  September,  was  not  material  to  the  issue,  and 
perjury  could  not  be  ass'gned  upon  it  Any  questioo 
which  would  have  thrown  a  doubt  on  the  paternity, 
which  was  the  question  to  be  decided  by  the  justices, 
wonld  have  been  material;  but  any  question  as  to 
intereonrse  with  the  woman  in  September  bad  nothing 
to  do  with  the  'paternity  of  the  child,  which  was  bora 
in  March.  The  principle  seems  to  be  that  the  evidence 
on  which  perjury  cAn  be  assigned  roost  relate  to  the 
direct  matter  in  controTersy,  or  it  must  relate  to  a  col- 
lateral matter  which  tends  to  corroborate  the  vritness's 
evidence  upon  the  principal  matter.  In  the  present  case 
the  alleged  petjnry  was  not  calculated  to  influence  the 
decision  of  the  magistrates  in  any  wsy.  The  5  Eiix. 
c.  9,  is  the  first  statute  relating  .to  perjury,  and  Coke 
(3  Inst.  c.  74)  in  commenting  upon  this  statute  says, 
that  the  perjury  must  be  "  in  a  matter  material  to  the 
issue  or  cause  in  question ;  for  if  it  be  not  material, 
then  though  it  be  false  yet  it  is  no  perjury,  because  it 
conccmeth  not  the  point  in  suit,  and  therefore  in  effect 
it  is  extra-judicial."      Reference  was  then  made  to 

Rex.  V. ,  1    Freeman,  505 ;  Hawk.  P.  C.  bk.  1, 

c.  69,  s.  8.  In  Reg.  v.  Manton,  Palmer,  382,  the  point 
was,  whether  a  man  was  insane  at  the  time  of  death, 
and  evidence  that  he  was  insane  five  days  before  his 
death  was  held  immaterial.  In  Cuttodet  v.  HoueU 
Gioin,  Styles  374,  it  is  said  that  "  of  «  false  oath  not 
touching  the  matter  in  qnostion,  an  indictment  lies 
not"  Thecases  olXex  v.  tjri^e,  1  Ld.  Baym.  258 ;  13 
Mod.  139;  Sex  r.  ifuteot,  10  Mod.  195;  Bex  v. 
Jhtnilon,  By.  &  Moo.  109 ;  Bex  v.  NichoUt,  1  B.  & 
Ad.  21 ;  Reg.  v.  Bartholomew,  1   C.  &  K.  866,  were 
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then  cited.  In  Xeg.  v.  Hvrray,  1  Fas.  &  Fin.  80, 
Martin,  B.,  after  consulting  Bjles,  J.,  held  that  fake 
swearing  in  answer  to  qoastions  tending  only  to  the 
diacredit  of  the  principal  witnesi  in  the  case,  did  not 
amount  in  lawtoperjory.  \a  Beg.y.Ovtrton^i'iioo.O.G, 
263,  the  question,  Uioagh  not  material  to  the  issue,  bad 
•  tendency  to  corroborate  the  priacipal  eridence. 
[Pollock,  C.  B. — ^The  point  wbeUier  a  witness  com- 
inita  peijoiy  ouf^t  not  to  depend  on  whether  or  not 
the  question  shonld  hare  been  shut  out.  In  Beg.  v. 
PhUpotU,  5  Coz  Grim.  Gas.  363;  8  Den.  G.  a  309, 
91  L.  J.  20,  M.  G.,  Lord  CampbeU  said:  "  It  has  been 
■aid,  if  the  judge  were  wroog  in  admitting  the  docu- 
ment in  evidence,  the  deft,  could  not  be  ooovieted, 
making  the  offence  of  perjnry  to  depend  upon  whether 
>  jnd^  were  right  or  wrong  in  bis  direction  on  a 
question  of  law,  and  upon  the  decision  of  some  nice 
point  in  s  bill  of  exceptions,  which  might  ultimately 
go  to  the  House  of  Lords.  We  are  of  opinion  as  the 
•ridence  was  given  in  a  judicial  proceeding  with  the 
view  to  the  recqition  in  eridence  of  a  document  which 
was  material,  and  as  that  evidence  was  false,  that  all 
the  ingredients  necessary  to  constitute  the  crime  of 
paijnry  are  present,  and  that  the  conviction  must  be 
affirmed."]  The  cases  of  Rag.  v.  Lantg,  3  Car.  &  K. 
96 ;  5  Coz  Grim.  Caa.  259  ;  Bat  v.  Martin,  6  Gar.  & 
P.  66S;  and  Ba  v.  BiAim,  2  Moo.  &  Bob.  512,  were 
then  cited. 

Barrow  for  the  prosecution. — The  conviction  was 
light.  The  evidence  in  question  was  material  as  aBisct- 
ing  the  credit  of  the  woman  before  the  magistrates. 
It  might  affect  the  amonnt  they  wonid  order  to  be  paid 
to  her.  (Taylor  on  Evidence,  s.  1295.)  In  Rex  v. 
GrUpty  Holt,  C.  J.  said:  "  It  is  not  necessary  to 
appear  in  an  information  for  peijnry  to  what  degree  the 
point  in  which  the  man  is  pegnred  was  material  to 
the  iasae ;  for  if  it  be  but  circumstantially  material  it 
will  be  peijnry.  .  .  So  if  a  witness  swears  to  the 
credit  of  another  witness,  if  it  be  false  it  will  be  per- 
jnry if  it  coodnces  to  the  proof  of  the  point  in  issne." 
The  cases  of  TTumat  v.  Damd,  7  0.  &  P.  350,  and 
£ex  V.  Barker,  589,  were  then  cited.  [Gbamnell, 
B.— In  the  report  of  Reg.  v.  PhilpotU,  in  21  L.  J. 
90,  M.  C.,  there  is  a  strong  opinion  of  Maule,  J.  ex- 
pressed in  the  course  of  the  argument,  that  a  man  is 
guilty  of  "perjury  who  swears  falsely  as  to  what  might 
bave  been  objected  to.]  The  eases  of  Reg.  v.  Meek, 
9  0.  &  P.  313,  and  Bury  v.  WcMnty  7  C.  &  P.  308, 
w«ra  then  cited.  As  to  Beg.  v.  Mwmtg  [Mabtim, 
B.^1  do  not  think  that  case  ought  to  be  considered 
any  authority.  It  was  only  my  impresunn  of  what 
was  material,  formed  hastily  on  circuit.]  Reg.  t. 
Berry,  8  Gox  Grim.  Gas.  121  was  then  cited. 

AdiiiKm  replied. 

GoOKBtntN,  C.  J. — I  have  to  deliver  the  opinion  of 
■11  my  brothers  except  Crompton  J.  and  Martin,  B.  We 
are  of  opinion  that  the  conviction  was  right  and  onglit 
to  be  affirmed.  It  is  quite  clear  that  the  question  put 
to  the  principal  witness  in  the  case  was  a  pertinent 
question,  and  one  which  she  was  bound  to  answer.  It 
is  trae  that  the  question  had  not  reference  to  the  main 
issoe  of  paternity  then  before  the  court,  bnt  it  had 
immediate  reference  to  a  question  arising  upon  and 
subordinate  to  that,  viz.,  how  far  she  was  deserving  of 
credit  Possibly,  if  she  had  answered  the  question  in 
the  affirmative,  it  might  not  have  affected  the  decision 
•f  the  magistrates;  but  she  was  bound  to  answer,  and 
I  therefore  entc-rtain  no  doubt  that  if  she  had  answered 
the  queation  falsely  she  might  have  been  indicted  for 
perjury.  I  agree  that,  it  being  a  question  affecting  her 
credit  and  relevant  only  on  that  gnund,  all  parties 
ought  to  have  been  bound  by  the  answer  she  gave  ;  but 
the  magistrates  thought  proper  to  admit  the  evidence  of 
the  deft,  in  contradiction.  That  was  not,  in  point  of 
law,  admissible;  but  being  admitted  it  had  reference 
to  what  wu  a  material  queation  (m  the  inquiiy.    W« 


have  the  authority  of  Hawkins,  P.O.,  bk.  1,  cb.  69, 
"that,  though  the  evidence  signify  notfaing  to  the 
merits  of  the  causa  and  is  immaterial,  yet,  if  it  hu  a 
direct  tendency  to  corroborate  the  eridence  concerning 
what  is  material,  it  is  equally  criminal  in  its  own 
nature  and  equally  tends  to  abuse  the  administration 
of  justice,  and  then  does  not  seem  to  be  any  reason 
why  it  should  not  be  equally  punishsble."  Mow  the 
evidence  having  been  admitted.  Beg.  v.  Phi^xMt  is  a 
direct  authority  for  saying  that  perjury  might  be 
assigned  upon  it,  inasmuch  as  it  was  a  rekvant  ques- 
tion. I  most  say  tbat  I  go  along  with  the  principle 
in  Beg.  v.  Philpoitt,  and  think  that,  although  in  point 
of  strictness  the  evidence  was  open  to  objection,  yet 
it  does  not  lie  in  the  mouth  of  the  deft,  to  say  that  the 
question  was  not  one  as  to  which  be  was  not  bound  to 
speak  the  truth.    The  conviction  must  be  affirmed. 

Gbohpton,  J. — I  am  by  no  means  satisfied  that 
this  was  a  right  conviction.  It  seems  to  me  that  the 
prosecution  must  show  that  this  was  ■  mater.al 
question  in  the  cause.  The  old  doctrine  can  hardly  be 
impugned  that  the  evidence  upon  which  peijnry  may 
be  assigned  must  be  relevant  to  a  material  question  in 
the  cause.  Then  was  this  a  question  material,  or 
any  question  at  all  in  the  cause,  whether  on  such  a  day 
the  mother  of  the  child  had  this  carnal  inteiconrse 
with  the  deft.?  It  is  clear  that  she  could  only 
bare  been  asked  tliis  question  as  going  to  her  credit ; 
and  that  when  asked  the  question  all  parties  are 
obliged  to  take  the  answer  of  the  witness.  I  agree 
with  the  Lord  Chief  Justice,  though  doubtful  onop, 
that  if  the  witness  is  cross-examined  as  to  a  matter 
going  to  bis  credit,  that  is  a  material  in  the  canse,  and 
that  if  he  gives  a  false  answer  be  is  indictable  for 
perjnry ;  bnt  then  bis  answer  is  condnmve.  Now,  it 
appears  to  me  that  it  was  not  a  material,  or  any 
question  in  the  cause,  whether  the  intercourse  sug- 
gested by  the  question  took  place.  It  was  to  bo 
aaaumed  to  be  a  fact  that  it  did  not  from  the  answer  of 
the  woman  to  the  question  put  to  her.  The  evidence 
was  not  admissible,  because  the  fact  must  be  taken  to 
bave  been  proved  by  the  answer  of  the  woman.  It  is 
very  different  from  the  case  where  the  question  is  a 
step  in  the  cause,  as  in  Beg.  v.  PhilpotU.  My  doubt 
arises  from  this,  that  it  was  to  be  assumed  from  the 
answer  of  the  woman  how  the  fact  was.  If  then  it 
was  not  a  material  question  in  the  oanse,  the  question 
of  perjury  coald  not  arise. 

UABm,  B. — The  test  I  would  apply  to  the  case  is  ' 
this:  Assume  that  all  the  facts  were  set  out  on  the 
record  up  to  the  contradiction  of  the  woman  by  tlio 
deft,  would  that  contradiction  have  been  material 
to  the  issue  ?  I  think  it  would  not.  The  question  to 
my  mind  is,  whether  in  point  of  law  it  was  material 
to  the  issue.  The  blunder  of  the  magistrates  in 
admitting  the  evidence  in  contradiction  cannnot  alter 
that  I  cannot  conceive  how  the  error  of  the  magis- 
trates can  make  that  evidence  materul  in  the  sense  in 
which  it  should  be  material  to  support  an  assignment 
of  perjnry  upon  it.  If  the  evidence  uponwbich  perjnry 
may  be  assigned  is  to  depend  on  what  the  justices  in 
petty  sessions  may  choose  to  admit  as  evidence,  th« 
greatest  mischief  will  arise.         Conmctiimaffimed. 


Satwrdag,  April  96. 

Beo.  v.  Fbakcis  FuBrwKLi.. 

Abortion — Attempt    to  procure — Supplgiitg    drug — 

Acceuorg. 
T%e  itetatedvoman  became  pr*g»<mt  by  tie  pritoner^ 
ami  died  fron  the  ^tcts  of  corrotiva  aubihutt^ 
tahe»  bg  her  far  ik*  purpoa*  of  producing  abor- 
tion. The  prisoner  knomnglg  procured  it  for  tAo 
deceaaed  at  har  inatigation  and  under  tie  tn^neaoe 
oflireala  ofaaif-dutrnclieii  \f  tie  mean  of  j 
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dmetag  abortim  vara  not  mtpplied  to  iar.     TKt 
jmrg   migalived  tke  fad  <if  tkt  pritoaer  having 
■rfwiaiiOtW  <(,  or  aau»i  it  to  bt  lahm  bi/  hers 
BtU,  tkat  A»  fruomertou  not  gmUg  of  mmrdit  as  an 
■ro— oiiy  b»fim  lie  fat*. 
Caae  nansd  for  the  opinion  of  this  Gomt  \ij  Cock- 

VtamOM  Fntwall  wu  indiotad  and  triad  before  me, 
A  the  bat  auiie*  for  the  oonnfy  of  Mottinghiun,  for  the 
wiHU  mnidar  of  Efiiabeth  Bradley  The  deeeosed  had 
died  tem  tlie  eSwU  of  eoiixwite  enblimate  taken  for  the 
farpon  of  prodacing  abortion. 

The  poiaoo  had  been  procured  for  her  by  the  pri- 
Meet  with  full  knowledge  <A  the  porpose  to  which  it 
WM  to  be  applied ;  bnt  thece  wa»gn>nnd  for  believing 
that  the  priwnar  in  pncnring  the  poiaon  had  acted  at 
the  i—tigatioo  of  the  deceased  and  nnder  the  in- 
ftanw  of  threats  by  her  of  self-deatmotion  if  the 
■aaaa  of  prodocing  abortion  were  not  anpplied  to  her. 

She  waa  a  married  woman  living  in  aerrioe  aepa- 
odeiy  from  her  hnsband,  and  had  become  pregnant  by 
the  pnaooer.  She  had  endearoored  to  purohase  com>- 
■ae  anhlimate  haraelf,  bnt  the  dnig^sta  to  whom  she 
had  ^ftUad  baTing  refosed  to  fnmiah  it  to  her,  she 
had  nrpd  the  prisoner  to  procnre  it.  The  prisonerwas 
sat  piaamt  when  the  poison  waa  taken. 

Tka  facts  in  qneation  oocnrred  in  the  month  rf  Jalj 
1861,  aotarior  to  the  eaning  into  operatiao  of  the  S4 
h  SS  Viet.  c.  94. 

Tlie  Jaiy,  npon  qnestions  spedally  pat  to  them  by 
■e  apoa  the  eridenoe,  expreealy  negatiTed  tiie  fact  of 
the  pisonei  hsTing  administered  the  poison  to  the  de- 
oaaaed,  or  eaased  it  to  be  taken  by  her.  They  fonnd 
specially  that  the  prisoaer  procured  the  poison,  and 
datiaerad  it  to  the  deceased  with  a  knowledge  of  the 
parpoae  to  which  she  intended  to  apply  it,  aad  that  be 
was  tbenfois  aeeeaaory  befoie  the  fact  to  her  taking 
pataan  for  the  pnrpcae  of  proooring  abortion. 

Cpon  this  finding  I  directed  the  jnry  to  find  a  ver- 
£et  of  wilful  murder  against  the  prisoner,  reaeiTing 
Ar  tfaa  oaosidentiaD  and  decision  of  the  Court  of 
Orioitaad  Appeal  whether  such  verdict  wss  right  in 
paotofUw. 

la  ipring  sneh  dirsetbn  I  acted  in  defaenoe  to 
the  aDthcrity  of  the  esse  of  Sej.  v.  Ratun, 
1  Moo.  C.  C.  856,  but  it  appearing  to  me  donbt- 
W  ^ow  far  the  ruling  of  the  judges  in  that  case, 
that  if  posott  be  taken  by  a  woman  to  produce  abortion, 
sad  death  easats,  the  woman  is  fdo  da  it,  could  be 
■phcid  ;  and  still  more  so  bow  £u:  a  man,  accessory  to 
the  n«lmsinii  of  a  woman  in  taking  poison  for  the 
patpoa*  af  prodneing  abortion,  can  properiy  be  held  to 
be  aeeaasoiy  to  the  aelf-ronrder  of  the  woman,  if  con- 
teary  to  the  intention  of  the  psrties  death  should  be 
the  floaasqacDee;  I  hsve  reserved  these  points  for  the 
OBBssaarstion  of  the  court. 

A  farther  question  arises  as  to  the  admisability  of 
tte  dspositaons  of  the  deceased,  upon  which  the  case 
sgaiiMtt  the  prisoner  munly  depended. 

Her  evidciice  having  been  taken  on  a  charge  against 
tin  {Miseiier  of  having  administered,  or  eansed  to  be 
takra,  poiaoa,  in  order  to  produce  abortion,  it  was  ob- 
yaeteii  that  the  depositbns  were  not  admissible  on  the 
pnaeat  charge  ss  being  substantially  diiterent  from  tbn 
eae  on  which  the  evidence  hsd  been  taken. 

I  was  disposed  to  think,  the  transsction  being  the 
aimii,  the  evidence  was  admissible,  although,  in  conse- 
^a^^c«  of  the  death  of  the  woman  having  supervened, 
the  charge  had  assumed  a  different  shape  and  ^aracter. 
I  hswaiar  reserved  this  question  also  for  the  Considera- 
tioa  at  the  Coort.  A.  £.  Cockburn. 

■aeoansel  appeared  to  argue  on  either  side  in  this 

Tka  feOswiDg  is  an  abstract  of  the  case  of  Rex  v. 

"  dtsd  above : — **  Bnssell  was  tried  on  an  in- 

trlMi  charged  Sarah  Womuley  with  mur- 


dering herself  with  arsenic,  and  Russell  with  inciting 
her  to  commit  the  said  mnrder.  It  appeared  that 
Wormsley,  who  was  about  four  months  advanced  in 
pregnancy,  bnt  not  quick  with  child,  died  from  taking 
arsenic,  which  she  had  received  firom  Russell,  for  the 
purpose  of  procuring  a  miscarrisge,  end  that  she  know- 
ingly took  it  with  intent  to  procure  a  miscarriage,  in 
the  absence  of  Russell.  It  was  objected  that  there  was 
no  evidence  to  prove  that  she  wss  fdo  <k  le ;  that  tfa* 
9  Geo.  4,  c  31,  s.  13,  did  not  apply  to  a  women  ad- 
ministering poison  to  herself ;  and  that,  assoming  her 
to  have  bdcen  arsenic  knowingly,  and  with  intent  to 
procure  a  miscarriage,  she  wss  not  gnilty  of  any 
ofience ;  and,  conaeqnently,  if  there  were  no  principal 
there  conld  be  no  accessory.  Secondly,  that  the  7  Geo. 
4,  c.  64,  ^  9,  did  not  apply  to  the  case  of  a  principal 
who  wtafUo  da  at.  Upon  a  caae  reserved,  it  was  held 
that  shs  was,^&>  da  la ;  that  Russell  wss  an  acceasoiy 
before  the  fact,  but  that  he  conld  not  be  tried  as  an 
acceoocy  under  the  7  Geo.  4,  o.  64,  a.  9,  as  he  could 
not  have  been  tried  at  all  before  that  statute,  which 
was  to  be  considered  ss  extending  to  those  persons  only 
who  before  the  statute  were  triable  either  with  or  after 
the  principal,  and  not  to  make  those  triable  who  before 
never  could  have  been  tried." 

Eblb,  C.  J. — The  prisoner  wss  convicted  of  murdeTi 
and  the  question  is,  whether,  upon  the  facts,  he  was  pro- 
perly  oouvieted.  The  deceased,  Elisabeth  Bradley, 
was  pregnant,  and  took  a  dose  of  sublimate  for  the 
porpose  of  prodnoing  abortion.  The  sublimate  had 
been  procured  for  her  by  the  prisoner,  with  the  full 
knowledge  of  the  purpose  for  which  it  wss  to  be  ap- 
plied. The  prisoner  in  pncnring  the  poison  had  acted 
at  the  instigation  of  tha  deceased,  and  nnder  the  in- 
fluence of  threats  of  self-destruction  if  the  means  ta 
procnre  sbortion  were  not  supplied  to  her.  Then  the 
case  sets  out  the  motives  which  indnced  the  woman 
to  be  so  desirous  of  preventing  her  state  being  known. 
The  jury  negatived  the  fact  of  the  prisonsr  having  ad- 
mioistered  the  poison  to  the  deceased,  or  caused  it  to 
be  taken  by  her  ;  but  said  that  he  had  delivered  it  t* 
her  with  the  knowledge  of  the  pnrposs  to  which  she 
intended  to  spply  it,  and  so  they  were  directed  thst  he 
was  a  principal  in  the  murder.  Cockbom,  C.  J.  re* 
served  the  case,  holding  the  party  to  be  guilty  of 
mnrder  by  reason  of  the  decision  in  the  cass  of  Rem 
V.  Ruaell,  1  Hoo.  C.  C.  356;  bnt  tha  facts  of  the 
present  case  appear  to  me  to  diSer  materially  from  the 
facts  in  that  case,  where  the  prisoner,  finding  the 
woman  to  be  pregnant,  procnred  arsenic  for  the  pur- 
pose of  proenring  abortion,  and  himself  sdministering 
arsenic  to  her,  she  taking  it  without  a  knowledge  of 
what  it  was,  bnt  taking  it  for  fbe  pnrpose  of  procuring 
sbortion,  and  it  caused  her  death.  The  Judges 
held  that  it  was  a  dangerous  misdemeanor  in  her 
to  take  a  drug  for  the  pnrpose  of  procuring  abor- 
tion, but  a  statute  had  recently  passed  to  meet 
such  a  case.  It  had  been  held  to  be  a  dangerous 
misdemeanor  to  take  a  drug,  and  if  in  the  perpe- 
tration of  a  dangerous  misdemeanor  death  ensued, 
tha  party  was  gn  Ity  of  mnrder  for  that  death,  and  the 
woman  had  been  held  by  a  majority  of  the  judges  to 
have  been  guilty  of  murder, /e/o  <fe  re,  and  Russell  wss 
an  accessory  to  the  mnrder  by  administering  the  arsenic 
with  intent  to  piucnre  abortion.  Now,  in  the  presrnt  case 
there  appears  to  me  a  very  msrked  distinction  between 
the  conduct  of  the  prisoner  Fretwell  and  tha  conduct 
of  the  piisoner  Russell.  In  Russell's  case  he  adminis- 
tered the  poison.  In  the  present  case  the  prisoner  was 
unwIIUng  that  she  shonld  take  the  poison ;  it  was  at 
her  instigation  and  under  the  throat  of  self-destruction 
that  he  procured  it  and  supplied  it  to  her ;  hot  it  was 
found  that  he  did  not  administer  it  to  her  or  cause  her 
to  take  it,  and  it  would  be  consistent  with  the  facts 
of  the  esse  that  he  hoped  she  would  cliange  her  mind ; 
■ad  it  mi^t  well  b«  that  the  priaontt  b^ped  md  «»• 
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pected  that  she  would  not  resort  to  it.  There  is  a 
material  distinction  between  the  two  oases.  The  conrt 
do  not  think  it  necessarjr  to  la;  down  the  law  whether 
the  person  taking  it  woold  be  guilty  of  /do  da  $e.  I 
am  the  more  fortified  in  this  decision  bj  looking  at  the 
kte  statute,  24  &  25  Vict,  c  100,  which  contains 
■ome  important  provisions,  and  has  defined  the  crime 
both  of  the  woman  taking  the  poison  and  the  party 
procariDg  it  and  causing  her  to  take  it  The  late 
statute  has  made  the  party  who  procniei  the  drug 
guilty  of  a  misdemeanor,  bat  made  it  a  totally  diffe- 
rent Irind  of  crime  to  the  administering.  In  my  opinion 
the  prisoner  was  not  guilty  of  murder,  and  the  conviction 
most  be  reversed. 

Martih,  B.  thought  the  conduct  of  the  prisoner  was 
too  remote  to  make  him  guilty  of  murder. 

Cbamnbll,  6.  ooncorred  in  the  judgment  as  given 
by  Erie,  C.  J. 

Blackbork,  J.  also  concurred.  According  to  the 
finding  of  the  jury  the  prisoner  did  not  cause  the 
p<MSon  to  be  administered,  and  was  not  a  party  to  it 
in  such  a  way  as  to  make  it  amount  to  murder. 

KsATiHO,  J.  was  of  the  same  opinion. 

CoHvictiott  reverted. 


Beo.  v.  Wiluam  Stepbbnsoit. 
Svidenet — IBaeu  of  vitttest—Admiuibililg  <>fiUpo- 

mttoit— 11  #  12  Vict,  c  42,  t.  17. 
It  is  a  qaettion  Jar  the  pmiding  judge  to  determine 
whether  tkeproofofa  aitiiea  being  to  HI  at  not  to 
be  abh  to  travel,  inCAtn  the  meaning  of  the  II  ^  12 
Vict,  c  42,  I.  17,  u  tttffident  for  <As  purpaie  of 
admitting  hit  depotition  bffore  the  commitiing 
magittrate.  Therefore,  whm  the  depotition  mat 
admitted  upon  evidence  that  the  protecutrix  mu 
daify  expecting  herconfinement  and  othencite  poorig, 
and  therefore  too  ill  to  travel,  thit  court  declined 
to  vuerfere  with  the  exercise  of  the  discretion  of 
the  presiding  judge. 

Case  reserved  for  the  opinion  of  this  Conrt  by  the 
Chairman  of  the  East  Riding  sessions  (Yorkshire). 

The  prisoner  was  tried  at  the  Easter  quarter  sessions 
of  the  North  Riding  of  Yorkshire  for  obtaining  money 
tmder  false  pretences  from  OHe  Mary  Smith. 

The  female  servant  and  the  brother  of  Mary  Smith 
proved  that  the  latter  was  daily  expecting  her  confine- 
ment, and  the  brother  statod  that  she  was  "  poorly 
otherwise,"  and  that  she  was  therefore  too  ill  to  travel 
from  her  place  of  residence  to  the  place  of  trial,  a 
distance  of  about  twenty-five  miles. 

The  counsel  for  the  prosecution  then  proposed  to 
give  in  evidence  the  deposition  of  Mary  Smith,  duly 
taken  before  the  committing  magistrate,  to  which  the 
prisoner's  counsel  objected,  on  the  ground  that  the 
illness  (if  any)  onght  to  have  been  proved  by  a  medical 
man,  and  that  the  expectation  of  her  confinement  was 
not  an  illness  contemplated  by  sect.  17  of  the  11  &  12 
Vict.  c.  42,  which  authorised  the  depoution  being  given 
in  evidence  on  the  trial. 

The  Conrt  decided  on  receiving  the  evidence  tendered 
by  the  prosecution  of  the  illness,  and  also  upon  reading 
in  evidence  the  deposition  of  Mary  Smith,  taken  before 
the  committing  magistrate.  The  prisoner  was  found 
guilty,  and  sentenced  to  two  calendar  months'  im- 
prisonment, with  hard  labour,  but  the  execution  of  the 
sentence  was  respited,  and  tiie  prisoner  was  admitted 
to  bail  to  appear  at  the  next  qnarter  sessions  of  the 
North  Biding  of  Yorkshire. 

At  the  request  of  the  prisoner's  counsel,  this  esse 
was  granted  for  the  opinion  of  the  Court  of  Criminal 
Appeal  on  the  pointe  raised  on  bdialf  of  the  prisoner. 
Caibcart,  Chuiman. 
Ko  connsel  appeared  to  argns  on  either  side. 
TlM  Mowing  m  (b«  votit  vf  Kti,  17  «f  the  11 


&12  Vict.c42:— "And  be  it  enacted  that  in  all 
cases  where  any  person  shall  appear,  or  be  brought 
before  any  justice  or  justices  of  the  peace  charged  with 
any  indictable  offence,  whether  committed  in  England 
or  Wales,  or  upon  the  high  seas,  or  on  land  beyond  the 
sea,  or  whether  such  person  appear  vdnntarily  npon 
summons,  or  have  been  apprehended  with  or  vrithont 
warrant,  or  be  in  custody  for  the  same  or  any  other 
offence,  such  justice  or  justices,  before  he  or  they  shall 
commit  such  accused  person  to  prison  for  trial,  or  before 
he  or  they  shall  admit  him  to  bail,  shall,  in  the  pre- 
sence of  such  accused  person,  who  shall  be  at  liberty 
to  put  questions  to  any  witness  produced  against  him, 
take  the  statement  on  oath  or  affirmation  of  those 
who  shall  know  th«  facto  and  circnmstances  of  the 
cose,  and  shall  put  the  same  into  writing,  and  such 
depositions  shall  be  read  over  to,  and  signed  res- 
pectively by  the  witnesses  who  shall  have  been  so 
examined,  and  shall  be  signed  also  by  the  justice  or 
justices  taking  the  same,  and  the  justice  or  justices 
before  whom  any  such  witness  shall  appear  to  be 
examined  as  aforesaid,  shall,  before  such  witness  is 
examined,  administer  to  such  witness  the  usual  oath  or 
affirmation,  which  such  justice  or  justices  shall  have 
fall  power  and  authority  to  do,  and  if,  npon  the  trial 
of  the  person  so  accused  as  first  aforesaid,  it  shall  be 
proved  by  the  oath  or  affirmation  of  any  credible 
witness,  that  any  person  whose  deposition  shall  have 
been  taken  as  aforesaid  is  dead,  or  to  HI  as  not  to  be 
able  to  travel,  and  if  also  it  be  proved  that  such  depo- 
sition was  taken  in  the  presence  of  the  pereon  so 
accused,  and  that  he  or  his  counsel  or  attorney  had  a 
full  opportnnity  of  cross-examining  the  witness,  then, 
if  such  deposition  purport  to  be  signed  by  the  justioa 
by  or  before  whom  the  same  pnrporto  to  have  been 
token,  it  shall  be  lawful  to  uad  such  deporition  as 
evidence  in  such  prosecution,  without  fnrtber  proof 
thereof,  unless  it  shall  be  proved  that  such  deposition 
was  not  in  fact  signed  by  the  justice  purporting  to 
sign  the  same." 

Eblb,  C.  J. — ^The  question  reserved  in  this  esse  is, 
whether  the  deposition  of  the  proseentriz,  taken  before 
the  committing  magistrate,  was  admissible  in  evidenos 
at  the  trial  in  consequence  of  proof  of  her  illness  at 
the  time,  and  whether  her  illness  was  within  the  mean- 
ing of  the  statute.  The  words  of  the  statute  are,  "  If 
the  party  shall  be  proved  to  be  dead  or  too  ill  to  travel." 
The  evidence  at  the  trial  was,  that  the  prosecutrix  was 
daily  expecting  her  confinement,  and  her  brother  stated 
that  "  abe  was  poorly  otherwise,"  and  that  she  was 
therefore  too  ill  too  travel.  The  prisoner's  counsel 
objected  that  the  illness  onght  to  have  been  proved  by 
a  medical  man,  and  that  the  expectation  of  her  con- 
finement was  not  an  illness  within  the  meaning  of  the 
statute  to  admit  the  deposition.  We  do  not  mean  to 
affirm  snoh  a  proposition.  There  may  be  inddente  in 
regard  to  parturition  which  will  bring  the  case  within 
the  statute,  and  we  oonrider  that  it  is  in  the  discretion 
of  the  presiding  judge  to  determine  whether  the  depo- 
sition is  admissible  tmder  the  drounutances,  for  he  is 
responsible  that  the  party  beprovedtobetooiltto  travel, 
andthis  court  ought  not  toreversehiadedsion.  Wethere- 
fore  think  the  court  of  quarter  sessions  acted  tightly  in 
admitting  tho  deposition,  and  affirm  the  conviction. 

The  other  Judges  concurred,  on  the  ground  that 
it  was  a  question  for  the  prending  judge  to  determine, 
and  that  if  he  thought  the  evidence  of  the  illness  soffi- 
dent  within  the  statute,  it  wu  for  him  to  act  npon  his 
discretion. 

Comiietum  a  firmed. 
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COXJfST  OF  QTTSEirS  BENCH. 

KtfOftad  by  Josgi  Thomfsou,  T.   W.   tiAiiilDiBa,  and 

<X  J.  B.  ilXKHUT,  Uwire.,  Bariiiten-UpLaw. 

Tvaday,  April  29. 
WoBTHlaGIOS  ABD  AXOTHKB  O.  SUDLOW  (Clerk,  &C.) 

Cmitrma—PiMe  BeaUA  Act,  12  Vict,  c  63,  t.  69. 

^  &KaZ  ioard  qf  lualA,in  txerciit  of  tie  powers  of 

IS  Vict,  c  63,  «.  69,  gam  notice  to  the  owners  of 

fremsMee  m  a  private  street  to  seicer,  <}c.,  and  on 

tieir  dtfauU  contracted  wit/iplts.  to  do  the  work, 

"the  wort  to  be  completed  within  fioe  months,  and 

the  contractor  to  be  paid  for  the  work  when  the 

montji  is  eoUecUd  from  the  owners  of  the  adjacent 

prepertg."  It  tsriUd  <mt  that  the  money  could  not  be 

coBeeted  ijf  rtaton  of  an  inmffiaeat  notice  hoeing 

ieestgitm  bg  the  local  board: 

EsU,  that  tie  contractor  might  sue  the  local  board  on 

am  ia^Ked  wulertaking  that  the  board  was  in  a 

tondition  to  eoUect  the  mony,  and  had  done,  or 

would  do,  all  on  their  part  to  collect  it. 

This  was  an  ution  broogbt  b;  the  pits,  agsinst  the 

Mt  as  the  elok  for  the  time  bdug  of  the  local  board 

•f  health  for  the  district  of  Moss-side,  for  the  leoorery 

cf  33102. 15s.  &£,  the  balance  of  four  several  sums  of 

2367L,  2376/.  lOf.,  1228J:  and  1122<.,  being  the  price 

of  certain  norks  specified  in  foor  contracts,  the  fint  of 

which  is  dated  10th  Feb.  1858;  the  second,  the  7th 

Jaly  1858  ;   and  the  third  and  fourth  respectiTely  the 

17th  Mot.  1858. 

The  pleadings  were  set  out  in  the  appendix  to 
this  caae,_  and  were  to  be  taken  «a  part  of  it,  t^e 
csort  ha^Dg  all  the  powers  of  amending  or  addiag  to 
^pbadio^  that  ajadge  at  Nisi  Frius  wonld  luve 
had,  the  object  of  both  parties  being  to  bare  the 
matters  really  in  dispute  between  them  decided.  All 
the  said  contracts  were  entered  into  between  the  pits. 
ad  tlu_  local  board  of  health  for  the  district  of  Mobb- 
side,  being  a  non-cerporate  district  for  which  a  local 
basrd  of  health  has  been  daly  constituted  according  to 
the  Public  Health  Act  1848,  and  they  are  signed  by 
the  pits,  as  the  contractora,  and  were  signed  by  five  of 
the  members  of  the  board,  and  otherwise  executed  in 
,  coofonnity  with  the  proTisions  of  the  85th  section 
•f  the  Public  Health  Act.  The  works  spedfied  in 
each  contract  are,  the  sewering,  levelling,  paving, 
tinging  and  channelling  of  certain  streets  within  the 
^  aud  districts,  not  being  highways,  which  were  not 
•eroed,  levelled,  paved,  flagged,  or  channelled  to  the 
satisfaction  of  the  sud  local  board,  and  the  works  were 
lack  as  the  said  local  board  might  execute  under  the 
69th  section  ,of  the  Public  Health  Act  upon  the 
Uiaxa  80  to  do  of  the  owners  or  occupiers  of  the  sd- 
iaimag  premises. 

Each  contract  contains  a  stipulation  binding  the 
jlU.to  perform  the  works  the  subject  of  the  contract 
witlun  the  time  and  in  the  manner  therein  specified 
■adsr  a  pecaniaiy  penslty,  and  also  a  provision  stating 
that  the  contractors  were  to  be  paid  for  the  work  when 
the  mmey  was  collected  from  the  owners  of  the 
adjaeent  proper^. 

Tie  woAm  the  subject  of  each  of  the  four  contracts 
wwe  duly  performed  by  the  pits,  as  the  contractors, 
witliiB  the  time  and  in  the  manner  therein  mentioned. 
Bcfere  entering  into  any  of  the  said  contracts  with  the 
llta.,  the  local  board  had  pven  to  the  several  owners  of 
the  fc^ective  premises  fronting  upon  tbe  streets  men- 
tBoed  therein,  a  notice  in  writing,  intraded  as  a  notice 
wA  as  is  required  in  that  behalf  by  the  69tb  section 
•TtbtFaUie  Health  Act. 

Ike  case  then  set  out  the  form  of  notice ;  but  it  is 
aaeeamy  to  do  more  than  refer  to  the  case  of 
iMusoa  T.  The  Magor  of  BhuMum,  33  L.  T.  Bep. 
Us,  wUdt  decidrd  that  the  notice  wss  bad,  and  that  the 
haul  eonld  not  enforce  payment  for  the  work  done 
ftm  tbt  vwam  of  the  preauMs.    All  the  said  oiroen 


have  failed  to  comply  with  the  said  notices,  and  the 
said  local  board  thereupon  entered  into  the  said  con- 
tncts  for  the  purpose  of  executing  the  sud  works  under 
the  69th  section. 

After  the  works  under  each  of  the  four  contracts 
bad  been  performed  by  the  pits,  application  was  made 
by  the  local  board  in  due  form  to  each  of  the  said 
owners  for  payment  of  his  or  her  just  proportion  of  the 
expensee  incnrred  in  executing  the  works  which  had 
been  settled  by  the  surveyor  of  the  local  board  as 
payable  by  each  such  owner  according  to  the  frontage 
of  his  or  her  premises  upon  the  streets  mentioned  in 
each  of  the  contracts,  and  all  the  sums  recovered  by 
the  local  board  of  health  in  consequence  of  such  appli- 
cation before  the  commencement  of  this  action  were 
duly  pud  by  them  to  the  pita. 

Certaiu  owners  on  being  so  applied  to  refused  pay- 
ment, and  in  several  cases  the  justices  before  whom 
the  owners  were  snmmoned  by  the  board  for  tbe  pur- 
pose of  enforcing  payment  held  the  notices  bad  and 
refused  to  make  any  order,  considering  themselves 
bound  by  a  decision  of  the  court  of  quarter  sessions, 
which  had  recently  and  after  the  date  of  the  said 
contracts  been  given  in  an  analogous  case  upon  the 
authority  of  the  Court  of  Q.  B.  in  Parkinson  v.  The 
Mttgar  of  BlaMwm.  In  consequence  the  local 
boud  thou^t  it  nseleas  to  take  iixrther  proceedings, 
and  in  point  of  fact  uo  further  proceedings  were  taken 
by  the  local  board  to  enforce  payment  from  the  rest  ef 
the  said  owners  of  the  respective  sums  assessed  upon 
them  in  respect  of  their  premises,  and  since  the  time 
for  payment  of  these  sums  more  than  six  calendar 
months  elapsed  before  this  action  was  oommenced. 

The  several  contracts  were  in  the  following  form, 
mutatis  mutandis : — 

"  Memorandum. — It  is  hereby  contracted,  understood, 
and  agreed  by  and  between  the  undersigned  Wm.  Wor- 
thington  and  Joha  Worthington,  for  themselves,  their 
executors,  administrators,  or  assigns,  ou  the  one  part, 
and  tbe  Local  Board  of  Health  for  the  district  of  Moss- 
side,  near  Manchester,  in  the  county  of  Lancaster,  for 
themselves  aud  their  successors,  on  the  other  part,  as 
follows,  viz. : — That  the  said  W.  Worthington  and  J. 
Worthington  shall  duly  and  fully  perform  and  complete 
all  and  every  the  worlcs,  and  provide  the  materials 
mentioned  in  the  foregoing  specification  under  and 
according  to  the  terms  and  conditions,  and  within  tbe 
time  therein  expressed,  in  consideration  of  tbe  sum  of 
2376A  lOs.  of  lawful  Euglish  money,  to  be  paid  to  the 
said  W.  Worthington  and  J.  Worthington,  theu: 
executors,  administrators,  or  assigns,  by  the  said  local 
board  of  health  or  their  successors,  at  the  times  and 
in  the  manner  mentioned  in  the  said  specification,  and 
which  said  sum  of  23762. 10(.  the  said  local  board  of 
health  hereby  promise  and  agree  that  they  or  their 
successors  will  pay,  or  cause  to  be  paid,  to  the  siud 
W.  Worthington  and  J.  Worthington,  their  executors, 
administrators,  or  assigns,  at  the  time  and  in  the 
manner  last  aforesaid.  That  tbe  said  specification,  and 
the  plans  and  sections  therein  referred  to,  shall  in  all 
respects  be  taken  and  considered  as  composing  part  of 
this  contract  and  agreement,  and  the  said  W.  Worthing* 
ton  and  J.  Worthington  shall  duly  observe  and  perform 
all  tbe  conditions  of  the  said  speoficalion. 

"  That  in  the  event  of  the  said  W.  Worthington  and 
J.  Worthington,  their  executors,  administrators,  or 
assigns,  fuling,  neglecting,  or  refusing  to  duly  perform 
this  contract  and  agreement,  or  to  do,  perform  and 
complete  the  works  and  provide  the  materiahi,  or  any 
of  them,  mentioned  in  the  said  specification,  according 
to  the  terms  and  conditions  of  such  specification  in 
every  respect,  aud  within  the  time  limited  therein ;  then 
the  said  W.  Worthington  and  J.  Worthuigton  hereby 
expressly  promise  aud  agree  that  they,  their  executors, 
administrators  and  assigns,  will  pay,  or  cause  to  be 
paid,   to  the   aaid  looil  board  «f  be«l(b  or  tiwir 
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WoBTHniaTOll  AMD  AKOTBER  V.  SUDLOW. 


[Q.  B. 


snccessors  the  sum  of  3376{.  10<.  as  a  penoltjr  nnder 
and  according  to  the  prorisians  of  the  Pnblio  Health 
Act  1848.  . 

"Witoes8,tbe  hands  of  the  said  W.  and  J.  Woithing- 
ton,  and  the  hands  of  five  or  more  members,  and  the 
seal  of  the  said  local  board  bereonto  reepectivelj  sab- 
scribed  and  affixed,  this  7th  day  of  Jnly  1858. 

"WlLUAM  WoRTHIHOTtWr. 
"Joiin  WOBTHOCOTON. 

"Samcbi.  Bboors   -v 

"A.  J.  Babtos         I 

"jAMia  Craves       S      [Jj,  S.1 

"  AuTHOirr  Fuirr     I 

"J.  D.  Cbkwdsoh.'J 

The  danse  in  the  specification  as  to  the  thne  and 
payment  was  the  following:  "The  work  to  be  done 
within  fire  calendar  months  of  the  signing  the  contract, 
and  the  contractor  to  be  paid  for  the  woric  when  the 
monejr  is  collected  £n>m  the  ownen  of  the  adjacent 
proparty." 

Mtrnuly  {HdlM  and  C.  BuUm  with  him)  for  the 
pits. — The  pits,  are  entitled  to  recorer.  By  the  12 
Vict  c.  63,  s.  69,  the  local  board  might  pave,  &c., 
the  prirate  streets  themselves,  after  baring  given  a 
notice  to  the  owners  of  the  abutting  premises,,  and  after 
a  neglect  by  them  to  do  so.  Here  they  gave  notices 
which  turned  ont  to  be  bad,  and  the  local  board  oonld 
not  therefore  enforce  payment  from  the  owners  of  the 
sums  expended.  The  local  board  had  power  to  make 
these  contracts,  and  they  stipnlated  to  pay  certain  snms 
when  tliey  collected  the  money ;  there  was  therefore 
an  implied  undertaking  that  they  had  the  means  of 
fulfilling  the  contract  and  of  collecting  the  money. 
They  hare  the  carriage  of  the  proceedings,  and  it  was  by 
their  act  that  they  were  prerented  from  reoorering  the 
money.  This  action  is,  therefore,  maint«nable  against 
the  local  board  for  representing  that  they  were  in  a 
condition  to  fulfil  the  contract  and  collect  the  money 
when  they  were  not :  {Batt  v.  Conder,  2  C.  B.,  N.  S., 
22  ;  Jt<sr«  V.  Hancood,  2  C.  B.  905  ;  Aim  T.  Kirk, 
18  L.  J.  83,  Q.  B.) 

WhetUr,  Serjt.  (7*.  Jone$  with  him).— This  action 
is  not  maintainable  tmless  the  pits,  can  establish  that 
there  was,  by  reason  of  these  contracts  baring  been 
entered  into,  a  warranty  of  the  ralidi^  of  the  notice 
given  to  the  owners  of  the  premises.  The  fact  of 
these  notices  being  held  insufficient  was  a  thing  not 
foreseen  by  either  party  when  the  contracts  were  made, 
and  therefore  not  prDvi4ed  for  in  the  contracts.  The 
resnlt  of  the  argimient  on  the  other  side  is  to  make 
this  an  absolnte  covenant  to  pay.  To  import  into  this 
contract  an  implication  snch  as  that  suggested  would 
be  to  make  another  contract,  for  there  was  no  implied 
undertaking  to  do  more  than  the  board  bad  done,  viz., 
given  a  notice  snch  as  it  was,  and  about  which  the 
pits,  might  have  inqniied  :  {Atpdinv.  Amtm,  6  Q.  B. 
671  ;  aampton  v.  Ikuterbg,  9  B.  &  C.  ,505 ;  SaUotm 
T.  HotuUm,  1  Bing.  433.) 

ilwntts  in  reply.— This  action  is  not  against  the 
local  board  personally,  so  as  to  make  them  pereonally 
liable ;  and  it  is  premature  to  discuss  in  what  mode 
the  pits,  can  avail  themselves  of  a  judgment  in  it  in 
their  favour. 

CocKBDBK,  C.  J. — ^lamof  opinion  that  onr  judg- 
ment ought  to  be  for  the  pits.  We  are  not  fettered 
by  the  pleadings  in  this  case,  and  if  we  are  of  opinion 
that  on  any  form  of  declaration  the  pits,  are  entitled  to 
recover  wo  may  give  our  judgment  accordingly.  Now 
I  think  that  the  pits.,  although  not  in  a  condition  to 
recover  by  the  express  terms  of  the  contract,  yet  on  an 
implied  nndertaking  on  the  part  of  the  defts.  are 
entitled  to  recover.  No  doubt  it  was  the  intention  of 
both  parties  that  payment  shonld  be  made  out  of  the 
fund  to  be  collected  from  the  ownen  of  the  property  in 
the  ricmity  of  the  woAs.  Nothing  is  so  natural  as 
tiiat  the  dtftc.  tfaonld  hm  denrsd  to  Umit  their  liaUlit/ 


to  pay  ont  of  that  fund,  and  tlut  the  pits,  should  engage 
to  be  paid  out  of  that  fund,  but  in  such  bargains  there 
are  implied  undertakings  which  may  be  enforced. 
There  must  be  an  implied  undertaking  by  the  defls.  to 
this  estent  at  least,  to  do  what  it  was  incumbent  on 
them  to  do  in  order  to  collect  the  fund,  but  of  that 
there  is  no  indication  in  the  contract.  That  shows 
that  in  such  a  contract  there  may  arise  by  implicatiaQ 
some  term  or  condition  not  expressed  in  the  contract 
The  defts.  can  only  contract  for  such  works  in  their 
public  capacity  after  they  hare  first  called  upon  the 
owners  of  the  property  to  do  the  works,  for  then  only 
arises  the  power  to  do  the  work  themselree  or  to  con- 
tract with  others  to  do  the  imka  for  them.  Accord- 
ingly the  defts.  apply  to  the  pits,  to  do  the  works 
which  they  might  hare  done  themselves  in  exercise  of 
the  power  given  to  them  by  sect.  69.  Then,  is  it  not 
as  if  the  contract  had  stated  this  m  extento,  and  ss  if 
they  bad  said,  at  the  same  time,  "  Although  primi 
foKM  we  ahdl  be  liable  as  parties  employing  an 
agent,  yet  we  may  stipulate  that  you  shall  not  odlon 
us  for  payment  till  we  have  collected  the  money  from 
the  owners  of  the  property  ?"  It  turns  ont  that  the 
local  board  had  given  an  insufficient  notice  to  the 
owners  of  the  property,  and  it  is  now  said  that  tbe 
defts.  might  have  made  inquiries  as  to  this,  but  I 
think  they  were  not  bound  to  do  that.  It  also  turns 
ont  that  the  local  board  are  not  invested  with  the 
power  of  collecting  the  money.  I  therefore  think  that 
an  action  lies  against  them  for  having  represented  that 
they  were  in  a  position  to  collect  the  money  from  the 
owners  of  the  property,  when,  in  point  of  fact,  they 
had  not  done  that  which  gave  them  power  to  do  ao. 
Out  judgment  will  therefore  be  for  the  pits.  The 
Court  of  Ex.  Ch.,  in  CoUm  v.  Wrigkt,  27  L.  J. 
11 5,  Q.  B.,  decided  in  an  analogous  case  upon  the  same 
principle. 

Cromptok,  J. — I  am  of  the  same  opinion.  Tbo 
mo<t  favourable  way  of  putting  the  case  for  the  deils. 
is  the  vray  in  which  my  brother  Wheeler  pot  it,  viz., 
that  the  pits,  agreed  with  the  defts.  that  they  would 
take  the  chance  of  the  moneys  being  collected  from 
the  owners  of  the  property.  Taking  that  assumption 
as  correct,  I  think  there  arises  in  this  case  sndi  an  ■ 
implied  covenant  or  agreement  as  suggested  by  the  Ixnd 
Chief  Justice.  The  contract  is,  that  they  would  pay 
spedBc  sums  to  the  pits,  when  the  money  was  col- 
lected from  tbe  owners  of  the  property.  This  is  an 
act  to  be  done  by  the  defts.  They  agree  to  pay  when 
they  collect.  Does  not  that  assume  that  they  at«  in 
a  position  to  collect?  They  seem  to  be  maldng  an 
engagement  that  they  are  in  a  position  to  collect, 
when  they  really  ara  not  It  is  just  like  the  case  I  put 
during  the  argument,  of  a  penon  contracting  to 
pay  such  sum  of  money  as  shall  be  found  by  an 
arbitrator  to  be  due,  in  which  ease,  if  be  refbse  to 
appoint  an  arbitrator,  the  other  party  may  recover  that 
sum  in  an  action  against  him  for  not  appointing  an 
arbitrator.  In  this  ense  the  defts.  say,  almost  ex- 
pressly, "  We  will  collect  this  money." 

Blackbubs,  J. — I  am  of  the  same  opinion.  The 
first  ground  taken  by  Seijt  Wheeler,  as  I  underslood 
his  argument,  was  that  tUa  contract  was  uAra  vtrea, 
because  sect  69  required  as  a  condition,  before  the 
local  boards  could  do  the  works  themselves,  that  they 
shonld  give  a  notice  to  the  owners  of  the  property,  and 
that,  as  a  proper  legal  notice  had  not  been  given,  they 
had  no  power  to  do  the  work  themselves.  I  do  not 
inquire  at  present  whether  giving  a  notice  was  a  oon  - 
dition  or  not  to  the  exercise  of  the  power  of  the  local 
board.  In  this  case  I  think  it  is  enough  if  the  con- 
tractor sees  that  if  the  local  board  hare  taken  tha 
proper  steps,  the  local  board  may  do  the  irork.  TImu 
arises  the  question  whether,  on  tliefe  contnMta,  tha 
pits,  aro  in  a  position  to  recover.  I  am  not  prepared 
to  W}  that  the  putiw  haw  not  oadt  tin  orilMtioa  of 
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tU<  moD«7  a  condition  precedent  to  the  defts.'  liability 
to  pay;  bat  if  the;  bare  done  so,  I  hold  very  strongly 
ti»t  the  terms  of  the  contract  show  an  implied 
agnament  that  the  defts.  will  do  all  on  their  part 
towards  the  collection  of  the  money.  I  don't  know 
that  it  gpa  so  far  as  that  they  covenant  that  the 
Boney  shall  be  absolutely  collected ;  bnt  bore  the  pay- 
neat  is  to  be  made  when  the  money  is  collected,  which 
depends  on  tha  local  board  toting  proper  steps 
tar  doing  so.  I  therefore  think  that  Uiere  was  an 
iaqtiied  agreement  that  the  local  board  ebonld  do,  or 
bad  already  done,  their  part  towards  the  collection 
af  the  money.  On  that  gtonnd  I  think  there  baa  been 
a  bleach  of  the  agreement  by  the  defts.  in  this  case. 

VmLuott,  J. — I  am  of  the  same  opinion.  It  would 
ts  extivmely  nnraasonable  to  throw  on  the  oontraotor 
tke  neoeaaity  of  making  inquiries  whether  proper 
Batioes  hare  been  given  to  all  the  owners  of  property 
in  eases  like  this.  It  most  be  taken  that  the  contract 
was  npoo  the  footing  that  the  local  board  had  done 
m  WDold  do  all  that  it  was  reqoisite  for  giving  them 
the  osoeaaary  power.  Some  implication  must  be  made 
Mm  the  contract  can  be  reasonably  construed.  The 
esatract  limits  the  time  for  the  performance  of  the 
wacks,  and  points  out  the  fund  for  payment,  "  when 
aad  as  the  local  board  collect  the  money  from  the 
onMts  of  the  property."  Surely  that  must  carry  with 
it  the  nadertaking  that  they  wiU  do  all  that  is  neces- 
saiy  on  their  part  in  order  to  enable  them  to  falfU  the 
;  and  pay  the  contractor.  If  so,  they  have  not 
that,  and  the  pits,  are  entitled  to  maintain  an 
I  for  a  breach  of  that  tmdertakiug. 

Judgnuttt  for  tie  plU, 


Wedntiebui,  April  30. 
Beo.  r.  Wiluam  Wkbb  Hatwabd. 
ifmaictiutl  corporatioa — Borough  quarter  teinoni — 
deri  tjftie  peace — /»  tchom  the  power  to  ditmm 
— 7  #  8  WUL  4,  c.  76,  n.  103,  105. 
/■  mmmiciptU  boroughi  vader  the  5  4- 6  fTilL  4,  e.  76, 
mUek  koBe  a  grant  of  a  cowt  of  quarter  seuions, 
titmgh  tie  power  to  appoint  a  cleric  of  the  peace 
at  retted  iy  tct.  103  in  the  town  council,  the  power 
U  dSsnaw  mek  clerk  it  by  operation  oftect,  105 
niifsrf  w  tie  neorder. 

Th»  was  a  demurer  to  a  replication  in  proceedings 
by  qmo  werraato.  The  9110  wammlo  information 
csIIhI  upon  Hr,  William  Webb  Hayward  to  show  cause 
bf  what  aothority  be  exercised  the  office  of  town-clerk 
ef  Baeheater.  To  this  he  pleaded  he  was  appointed  by 
the  town  eonndl  of  the  borongh  of  Rochester  under 
^  pranaiins  of  the  5  &  6  Will.  4,  c.  76,  s.  103.  To 
Ibis  it  was  replied  that  the  said  town  council  bad 
iBimirtrd  him  from  his  said  office  for  misbehaviour, 
aid  had  appointed  thereto  a  Mr.  Humphrey  Wiokham. 
Te  this  ta^ication  there  was  a  demurrer.  By  sect  103 
rf  the  5  &  6  Will.  4,  0.  76  (Municipal  Corporation 
Act),  it  is  enacted  that  in  boroughs  under  that  statute  in 
wUdi  a  grant  of  a  court  of  quarter  sessions  has  been 
■a4e,  **  the  council  of  any  such  borough  shall  appoint 
a  fit  poam  to  be  clerk  of  the  peace  dnring  his  good 


^  aact.  6  of  the  1  Will.  &  M.  c.  21,  it  is  enacted 
tbit  if  tha  elerk  of  the  peace  shall  misdemean  himself 
ia  bis  office,  and  a  o(unplaint  and  charge  in  writing  of 
nch  wijadsmeanor  shall  be  exhibited  against  him  to 
Iba  jaatifw  in  sessions,  the  said  justices  may  on  eza- 
■saatMB  and  dne  proof  thereof  openly  in  the  said 
tmiaa^  snspand  or  diacliarge  him  from  the  said  office ; 
sal  ia  aaeh  esse  the  aaloi  rotulorvm  shall  appoint 
SMttar  aUe  and  sufficient  person  residing  in  the  said 
saaa^  er  diTiaion  to  be  clerk  of  the  peace." 

ay  aiet.  105  of  the  5  &  6  WiU.  4,  c  76,  it  it 
the  recorder  is  to  bold  bis  court  of 
once  in  every  qnorter  of  a  year,  "of 


which  oonrt  the  recorder  of  such  borough  shall  sit  as 
the  sole  judge ;  and  such  court  of  quarter  sessious  of 
the  peace  shall  be  a  court  of  record,  and  shall  have 
cognisance  of  all  crimes,  offences  and  matters  whatso* 
ever  cognisable  by  any  court  of  quarter  sessions  of  the 
peace  for  counties  in  England,  and  the  said  recorder 
shall  have  power  to  do  all  things  necessary  for  ezer- 
cising  such  jurisdiction,  notwithstanding  his  being  such 
sole  judge,  as  fully  as  any  such  last-mentioned  court : 
provided,  nevertheless,  that  no  recorder  by  vurtne  of 
his  office  shall  have  power  to  make  or  levy  any  county 
rate,  or  rate  in  the  nature  of  a  ooonty  rate,  or  to  grant 
any  licence  or  authority  to  any  person  to  keep  au  inn, 
alehouse,  or  victualling-  Louse,  to  sell  excisable  liquors 
by  retail,  or  to  exercise  any  of  the  powers  herein  spe. 
daily  vested  in  the  council  of  such  borough." 

Mellitli,  Q.C.  (J/ioeaamoni  with  him)  appeared 
in  support  of  the  demurrer,  and  argued  that,  as  the 
right  to  dismiss  the  clerk  of  the  peace  for  the  county  is 
by  the  I  Will.  &  M.  c.  21,  s.  6,  vested  in  the  justices  at 
their  quarter  sessions ;  and  as  the  lOSth  section  of  the 

5  &  6  Will.  4,  c  76.  gives  the  recorder  of  a  borongh 
cognisance  of  all  matters  whatsoever  (with  certain 
exceptions  of  which  this  is  not  one)  cognisable  by  the 
quarter  sessions  for  counties,  with  power  to  do  all 
things  necessary  for  exercising  such  jurisdiction,  the 
power  to  dismiss  the  clerk  ef  the  peace  for  the  borough 
of  Boobeater  was  with  the  recorder  and  not  with  the 
town  council :  (Bac  Ab.  tit.  "  Office"  and  "  Officers  ;" 
Hex  v.  LU^  2  Str.  996 ;  Hareourt  v.  Foa,  1  Shew. 
426.) 

Luik,  Q.C.  ^Prmtict  with  him)  argued  that  the 
power  to  dismiss  is  with  the  body  who  appointed, 
namely,  the  town  conncil:  (litg.  v.  Canaarthm,  7  A. 

6  B.  756 ;  fyg.  r.  Grimthaw,  10  Q.  B.  747.) 
CocKBUBM,  C.  J. — In  this  case  there   must  be 

judgment  for  the  defL  I  think  the  town  conncil  have 
token  upon  themselves  a  power  of  removing  an  officer 
which  was  not  vested  in  them.  Now  the  Municipal 
Corporation  Act  provides  that  all  the  judicial  functions 
of  the  sessioDS  shall  be  performed  by  tke  recorders  of 
the  boroughs,  and  that  all  matters,  with  certain  excep- 
tions, cognisable  by  the  quarter  sessions  of  counties,  are 
to  be  cognisable  by  the  recorders.  Now,  as  clerks  of 
of  the  peace  hold  their  office  during  good  behaviour, 
their  misbehaviour  is  cognisable  by  the  quarter  ses- 
sions. Upon  turning  to  the  1  WUL  &  M.  c.  21,  s.  6, 
we  find  that  the  mi;>behaviour  of  the  clerk  of 
the  peace  is  a  matter  which  is  to  be  brought 
before  the  justices  at  their  quarter  sessions,  to  be  dealt 
with  by  them.  It  is  said  by  Mr.  Lush  that  that  gives 
only  a  concurrent  power,  and  that  the  ciutos  rotulorum 
who  appoints  has  the  same  power.  I  cannot  think  so ; 
for  I  believe  that  when  the  Legislature  gave  the  power 
of  removal  to  the  justices  at  sessions,  it  intended  that  to 
bo  the  only  tribunal  upon  the  subject,  I  think  that 
the  court  of  quarter  sessions  in  counties  had  sole  cog- 
nisance of  the  misconduct  of  the  clerk  of  the  peace, 
and  as  the  recorder  has  jurisdiction  over  all  matters 
cognisable  by  the  quarter  sessions,  he  alone  has  such 
power  in  boroughs.  I  cannot  think  that  it  was  the 
intention  of  the  Legislature  to  leave  the  power  of  dis- 
missal to  the  town  council,  for  I  cannot  concave  any- 
thing more  inconvenient  tlian  the  misconduct  of  a 
judicial  officer  being  left  to  the  consideration  of  a  town 
council,  which  is  neoessarily,  and  very  properly,  a 
fluctuating  and  popular  body.  I  admit  that  in 
many  coses  the  power  of  removing  an  officer  is  in 
the  party  by  whom  he  was  appointed;  bnt  if  the 
Lef;islature  has,  in  a  given  case,  as  in  the  cose  of  a 
clerk  of  the  peace,  eutruated  another  body  with  this 
power,  it  seems  to  me  that  the  proviso  that  the 
recorder  shall  not  exercise  any  of  the  powers  specially 
vested  in  the  town  council  is  exceptional  in  this  in- 
stance. I  think,  therefore,  his  jurisdictioa  is  co- 
ezten£ive  with  that  of  justices  at  oonnty  quarter 
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Q.  B.]         Thb  Bubial  Board  op  Walcot,  SomSbset  v.  Thb  Oversbers  of  Walcot.         [Q.  B. 


Kwlons,  and  that  the  power  of  dismiaaal  is  with  him, 
and  Dot  with  the  town  oouncil. 

CnoMPTOK  and  Mellob,  JJ.  gare  similar  jadg- 
mentl.  Judgment /or  the  deft. 


Wedae$dca/,  Mag  1, 
Bso.  on  tlie  Prosecntion  of  the  BrniAi.  Board 
OF  Walcot,  Sokerset  v.  The  Ovebsbebs  of 
Wauxmp. 
Burial  boctrd — Common  lavi  parish  divided  into 
eccksiatticaldittricti  under  tie  48  Geo.  3,  e.  45 — 
Power  of  the  vestry  of  the  common  law  parish  to 
appoint  a  barial  board  for  the  entire  common  law 
parish — ifandcanus — Setum — Demurrer. 
The  fact  that  a  common  law  parish  has  been  divided, 
tmder  the  provisions  of  the  48  Geo.  3,  o.  45,  into 
district  parishes  for  eccUsiastical  purposes,  does  not 
disentitle  the  ratepayers  of  such  common  law  parish 
from  meeting  in  vestry  and  resolving  upon  having  a 
burial-ground  and  nominating  a  burial  board 
for  such  common  lam  parish. 
7X<  common  law  parish  of  Walcot  urns  in  the  year 
1840,  by  an  order  ui  council,  divided  into  three 
district  parishes  for  ecclesiastical  purposes,  pur- 
suant lo  the  4S  Geo.  S,  c.  45,  the  old  burial- 
ground  remaining  common  to  the  new  districts. 
At  a  vestry  oj  the  common  laa  parish,  held  pur- 
tuanl  to  the  15  ^^  16  Vict,  c  85,  s.  10;  and 
16  #  17  Via.  e.  134,  s.  7,  it  was  resolved  that 
a  burial-ground  should  be  provided  for  suchparish, 
and  a  burial  board  was  then  appointed: 
Beld,  that  the  proceedings  were  iacfvl,  and  thai  the 
hoard  was  well  constituted  for  the  entire  common 
law  parish. 

This  was  a  demarrer  to  a  retnm  to  a  mandamus. 
The  writ,  which  was  diraoted  to  the  abore-named 
defts.,  stated,  that  in  and  for  the  parish  of  Walcot 
there  is  a  bnrial  board  dnly  and  lawfully  oonslltnted, 
and  that  the  said  board  has  incurred  certain  expenses 
in  carrying  the  statntes  relating  thereto  into  effect,  to 
wit,  the  snm  of  48/.  9s.  8d.,  which  expenses  are 
chargeable  open  and  to  be  paid  oat  of  the  rates  for  the 
relief  of  the  poor  of  such  parish,  and  that  a  certiGcate 
under  the  hands  and  seals  of  oertain  members  of  such 
board  for  the  above  snm  was  duly  served  upon  the 
orerseers,  reqoiring  them  to  pay  sndi  snm  to  the  clerk 
to  the  said  board  for  and  on  behalf  of  such  board, 
which  snm  they  the  said  overseers  had  refused  to  pay, 
and  commanding  them  to  pay  the  same,  &c. 

To  this  the  overseers  retnmed,  that  the  church  of 
the  said  parish  of  Walcot,  before  and  at  the  time  of  the 
division  of  the  said  parish  into  three  distinct  and  sepa- 
rate parishes,  as  thereinafter  mentioned,  had  been  and 
was  a  rectory,  and  that  before  the  constitntiou  of  the 
said  barial  board  for  the  said  parish  of  Walcot,  as  in  the 
Bud  writ  mentioned,  and  before  the  passing  of  any 
rcsolntion  by  the  vestry  of  the  said  parish  that  a 
burial-ground  should  be  provided  for  the  said  parish 
of  Walcot,  the  said  parish  had  been  and  was,  by  an 
order  of  her  Majesty  in  Council,  duly  made  on  the 
5th  March  1840,  in  pursuance  and  under  the 
authority  of  an  Act  of  Parliament,  mode  and  passed 
in  the  55th  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  ''  An  Act  for  building  and 
promoting  the  building  of  additional  churches  in 
populous  parishes,"  divided  into  three  distinct  and 
separate  parishes,  named  respectively  the  parish  of 
Walcot  St.  Swithin,  thtf  parish  of  St.  Saviour  and 
Trinity  parish,  for  all  ecclesiastical  pnrpcees  whatever, 
in  accordance  with  and  in  pnrsnance  of  the  provisions 
of  the  said  Act ;  and  that  such  drvision  had,  before 
the  constitution  of  the  said  bnrial  board  as  aforesaid, 
and  before  the  passing  sf  any  resolution  by  the  vestry 
of  the  Slid  parish  that  a  bunal-groond  should  ba  pro- 


vided for  the  said  parish  as  aforesaid,  become  com> 
plete  by  the  resignation  of  the  spiritual  person  who 
was  the  incumbent  of  the  said  parish  of  Walcot  at  the 
time  of  such  division,  and  has  so  continued  from 
thence  hitherto,  and  that  before  and  at  the  time  of 
such  division  so  becommg  complete  as  aforesaid,  there 
was  in  each  of  the  divisions  ioto  which  the  said  parish 
of  Walcot  was  so  divided  as  aforesaid  respectively,  a 
separate  and  distinct  church  or  chapel  duly  consecrated 
in  that  Iwhalf,  and  as  required  by  law,  and  that  sfler 
the  said  division  bad  so  become  complete  as  aforesaid, 
and  before  the  constitution  of  the  said  burial  board  as 
aforesaid,  and  before  the  passing  of  any  resolution  by 
the  vestry  of  the  said  parish  of  Walcot  that  a  burial- 
gronnd  should  be  provided  for  the  said  parish  as  afore- 
said, the  said  churches  or  chapels  respectively  became 
and  were  used  and  appropriated  as  the  parish  chuiche* 
of  the  said  three  distinct  and  separate  parishes  respec- 
tively, and  hare  so  continued  from  thence  hitherto. 
To  this  return  the  prosecutors  demurred. 
The  points  of  argument  stated  for  the  prosecntofs 
were : — 1.  Thst  the  fact  of  the  common  law  parish 
of  Walcot  having  been  divided  into  three  ecclesiastical 
districts,  under  the  provisions  of  the  58  Geo.  3,  c  45, 
as  mentioned  in  the  return,  does  not  disentitle  tho 
ratepayers  of  the   said  common  law  parish  from  meet- 
ing in  the  vestry  of  such  parish,  and  resolving  that  a 
burial-ground    shall    he    provided   for   such    parish. 
2.  That  as,    at    the    time    when   the    said   barial 
board  was   constituted,  there  was  a  common  bnrial- 
ground  for  the  said  common  law  parish,  in  which  the 
deceased  parishioners  of  such  common  Isw  parish  wer» 
accustomed  as  of  right  to  be  buried,  and  which,  by  a 
lawful  order,  was  directed   to  be  closed,  it  was  in- 
cumbent upon  the  parishioners  of  such  psrish  to  meet 
in  the  vestry  of  such  parish  and  resolve  that  a  burial- 
ground  shonld  be  provided  for  such  parish.    3.  That 
the  Burial  AcU,  IS  &   16  Vict.  o.  65;  16  &   17 
Vict  c.  134,  8.  7;  18  &  19  Vict.  c.  138,  ss.  11,  12, 
13 ;  20  &  21  Vict.  c.  81,  ss.  5,  9,  and  the  S3  &  24 
Viet.  c.  61,  s.  4,  are  framed  to  provide  for  the  case  of 
a  common  law  parish  being  divided,  under  the  provi- 
sions of  the  58  Geo.  3,  o.  45,  into  district  parishes. 

The  points  of  argument  for  the  defts.  were,  that 
the  fact  of  the  common  law  parish  of  Walcot  bar- 
ing been  divided  into  three  ecclesiastical  parishes 
under  the  provisions  of  the  58  Geo.  3.  c  45,  as  men- 
tioned in  the  retnm,  incapacitates  the  ratepayers  of 
the  common  law  parish  from  providing  a  burial- 
gronnd  and  forming  a  barial  board  for  such  common 
law  parish  under  the  provisions  of  the  Bnrial  Board 
Acts. 

By  sect.  16  of  the  58  Geo.  3,  o.  45  ("  An  Act  for 
building  and  promoting  the  building  of  additional 
churches  in  populous  parishes ")  provisions  are  en- 
acted for  dividing  large  parishes  into  ecclesiastical 
districts. 

Sect.  24  enacts ,  that  "  the  churches  and  chapels 
respectively  assigned  to  such  districts  shall,  when  doljr 
consecrated  for  that  purpose,  become  and  be  the  dis- 
trict parish  churches  of  such  district  parishes  for  all 
purposes  of  ecclesiastical  worship  and  performance  of 
ecclesiastical  duties,  and  as  to  all  marriages,  christen- 
ings, chnrchlngs  and  burials,  and  the  registry  thereof 
respectively  within  the  same,"  &c. 

Sect.  27  enacts,  thst  "  alt  Acts  of  Parliament,  lavrs 
and  customs  relating  to  publishing  banns  of  marriage, 
marriages,  christenings,  chnrchlngs  and  burials  and 
the  registering  thereof,  and  all  ecclesiastical  fees,  obla- 
tions or  offerings,  shall  apply  to  snch  separate  and  dis- 
tinct parishes  end  district  parishes  so  made  as  aforesaid 
when  they  shall  so  become  complete,  separate  and  distinct 
parishes  under  the  provisions  of  this  Act,  after  the  deatfa, 
resignation,  or  other  avoidance  of  the  existing  inc<tm- 
bent  respectively  in  each  snch  parish  or  extra-parochial 
place,  and  to  the  oborchea  and  chapels  thereof,  and  to 
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tlH  eoolMuitical  penoiu  bsving  core  of  aouU,  or 
nrring  tbe  same,  in  like  manner  in  ererj  reepect  as  if 
lit  Mine  respectirely  had  been  ancient,  separate  and 
iiitinct  parubes  and  parisli  churches  b;  law  to  all 
■teats  sod  purposes." 

Bf  the  15  &  16  rict.  c.  85  ("An  Act  to  amend 
tk  laws  concerning  the  borial  of  the  dead  in  the 
ntrvpolis")  sect.  2,  power  is  given  to  her  Majesty  to 
order  the  disoontinoance  of  interments  in  certain 
luriil-gronnds.  By  sect.  10,  the  ratepayers  of  any 
fuiih  usembled  in  vestry  may  resolve  that  a  bnrial- 
pwmd  shall  be  provided  under  the  Act,  and  thereupon 
tWf  trt,  by  sect.  11,  to  appoint  a  burial  board,  the 
apouea  thereof,  &e.  (by  sect.  19)  to  be  charged  upon 
ud  paid  ont  of  the  poor-rate,  power  being  given  by 
iKt  20  for  the  board  to  borrow  money)  and,  by  the 
isttrpretation  clause  (sect.  52),  the  word  "  parish  " 
tball  mean  erery  place  having  separate  overseers  of 
tbe  poor  and  separately  maintaining  its  own  poor. 

By  the  16  &  ,17  Vict,  c  134,  the  former  Act  is 
Bide  to  extend  to  the  whole  of  England  and  Wales. 

By  sect  5  of  the  20  &  21  Vict.  c.  81,  "  tbe  vestry, 
«  meeting  in  the  nature  of  a  vestry,  of  any  parish,  new 
^h,  township,  or  other  district,  not  separately 
nsintaining  its  own  poor,  and  which  has  had  no  sepa- 
nte  burial-ground,  may  appoint  a  burial  board,  and 
ach  Tsstiy  or  meeting,  and  the  burial  board  appointed 
b)r  it,  shall  exercise  and  have  all  the  powers  which  they 
Built  hare  ezerciaed  and  had  under  the  said  Acts 
lad  this  Act,  if  soch  parish,  new  parish,  township,  or 
Strict  had  had  a  separate  borial-ground  before  the 
rwiogof  thesaid  Act  of  the  18tb  and  19tb  years  of  her 
llijaty.  Provided  always,  that  all  the  powers  of  any 
•tier  vestry  or  meeting  and  burial  board,  if  any,  shall 
tkeo  cease  and  determine,  so  far  as  relates  to  such 
fnih,  new  parish,  township,  or  district  as  afoni- 
■U,''&<. 

B;  sect  4  of  the  23  &  S4  Viot.  c.  64,  it  is 
•stcted  that,  "  where  any  parish  or  place  has  been 
Prided  into  two  or  more  parts  or  districts  for  all  or 
Bf  ecclesiastical  purposes,  and  any  one  of  such  parts 
kis  a  separate  bnrial-ground,  it  shall  not  be  lawful  for 
tk*  ♦•••ry,  or  meeting  in  the  nature  of  a  vestry,  for 
acii  entire  parish  or  place  to  appoint  a  bnrial  board 
*>tkoat  the  approval  of  one  of  her  Majesty's  principal 
&entaries  of  SUte." 

The  vestry  meeting  of  the  common  law  parish  of 
Vabot,  at  which  it  was  resolved  to  have  a  burial- 
pnod,  and  at  which  a  bniial  board  was  appointed, 
*a  held  on  the  25th  Jan.  1859. 

BsjWe,  Serjt.  {T.  W.  Sauaden  with  him)  now 
ffesred  m  support  of  the  demurrer,  and  argued  that 
tb  burial  board  for  tbe  entire  common  law  parish  was 
veil  fenned.  [Cockbubx,  C.  J. — It  seems  to  me  that 
^en  b  one  short  argnment  which  disposes  of  the 
^•atioB.  When  the  Legislature  by  the  first  Act  gave  a 
Fver  to  dose  a  burial-ground  to  which  these  districts 
xwttd  for  the  bnrial  of  their  dead,  it  could  not  have 
^  intended  that  soch  districts  should  have  no  right 
Is  kmy  in  tbe  new  hnrial-grannd,  for  they  possessed 
M  p««r  at  that  time  to  provide  a  bnrial-ground  for 
tknattlm.] 

M.  AaOA,  Q.C.  (Kiagdou  with  him),  in  support  of 
tkt  return,  was  called  upon. — He  contended  that, 
••  I7  the  58  Oeo.  3,  c,  45,  the  new  ecclesiastical 
Pfiili  of  St.  Sariours  bad  full  and  exclusive  powers 
*>tk  reCBreooe  to  tbe  bnrial  of  its  own  dead,  it 
xs  lot  competent  to  the  common  law  parish  to  form 
*  mad  which  should  include  such  ecclesiastical  parish. 
[CloiOTOii,  J  —That  Act  applies  to  the  then  exist- 
■I  state  of  things.  It  did  not  tie  up  the  hands 
^  ft»  Legislatars.'  At  that  time  there  was  no 
■■■■■■ty  for  the  present  system.     Cocutuioi,  C.J. — 

uM  ict  did  not   deprive   yonr   district   of    the 
Vtrfbnial  in  the  old  gronnd.]    I  should  bein- 
*Mit*ii7it  did.    [CocKBintv,  C  J.— Tbe  burial 
piM.  Cas.— Vou  II.] 


of  the  dead  is  in  some  sense  a  secolar  as  well 
as  an  ecclesiastical  matter.  I  think  the  words 
of  the  Act  are  quite  sufficient  to  include  all 
districts,  causing  them  to  remain  united  for 
bnrial  puposes.]  In  Reg.  v.  Tk»  Sttdbury  Burial 
Board,  £1.  BL  &  El.  264,  it  was  held  that  the  word 
"pari^"  is  applicable  also  to  a  parish  not  having 
separate  overseers  nor  separately  maintaining  its  own 
poor.  [CocitDtniN,  C.  J. — That  may  be  for  soma 
purposes ;  but  still  it  certainly  includes  the  original 
parish  out  of  which  the  districts  are  carved.  Mkluib, 
J. — The  sanitary  objects  of  these  Acts  clearly  super- 
sede the  ecclesiastical  ones.  The  expenses  are  to  come 
out  of  tbe  poor-rate.  Cbohftom,  J. — ^The  Acts  show 
that  these  burial-grounds  are  not  for  church  purposes 
only,  but  for  tbe  interment  of  all  the  parishioners, 
whether  churchmen  or  dissenters.]  The  law  does  not 
make  any  distinction  between  between  the  old  and  the 
new  burial-gronnds.  If  the  old  parish  can  form  a  board 
for  all  tbe  districts,  these  districts  might  afterwards  fall 
away,  and  then  tbe  old  b<nrd  would  be  unnecessary. 
[CocKBVBH,  C.J. — The  whole  scheme  is  founded  upon 
the  expenses  coming  from  the  poor-rate.  Now  these 
districts  originally  had  no  power  over  the  poor-rate, 
and  therefore  they  conld  not  have  had  any  such  bnrial 
boards  for  themselves  ;  and  we  must  take  it  upon  this 
return  that  there  was  a  common  bnrial-ground  for  all  the 
districts.  Kinglakt,  Serjt  referred  to  sect  35  of  tbe 
15  &  16  Vict  c.  85.  M.  Smith  referred  to  sect  5  of 
tbe  20  &  21  Vict  0.  81.  Cockbubm,  C.  J.— If  the 
new  districts  will  not  exercise  their  powers  under  that 
Act  by  having  a  separate  burial  board,  the  old  parish 
must  provide  for  the  whole.  Whit  has  been  done 
since  the  formation  of  the  board  is  immaterial.]  {Reg. 
V.  WrigU,  5  L.  T.  Kep.  N.  S.  345.  This  district  U 
a  distinct  parish,  and  although  there  may  have  been  • 
difficulty  originidly  as  to  ruling  money,  this  would  be 
merely  a  costu  omwsiw  of  the  Legl&latnre.  The  old 
parish  having  included  the'  new  district,  they  have  inter- 
fered with  a  parish  which  has  a  right  to  its  own  burial- 
ground,  and  the  bi-rial  board  was  therefore  badly 
formed. 

Kmglake,  Serjt  in  reply.— The  object  of  tbe  Legis- 
lature was  to  supply  a  new  burial-ground  when  the  old 
one  was  stoppfd  up.  We  have  nothing  to  do  with  the 
permissive  rights  of  the  new  districts.  If,  under  the 
original  Act,  the  new  district  had  provided  its  own 
burial  board,  it  is  qnite  clear  that  it  conld  not  have 
raised  any  funds. 

He  was  stopped  by  ' 

CocKBUKM,  C.  J.— I  am  of  opinion  that  the  retom 
is  bad,  and  that  our  judgment  mnst  be  for  the  Crown. 
In  the  first  place,  it  is  important  to  see  how  this  case 
would  have  stood  if  the  15  &  16  Vict  c.  85,  and  the 
Bubnequent  Acts  of  Parliament  which  applied  tbe  first 
Act  (that  was  only  to  extend  to  the  metropolis)  to  the 
rest  of  the  kingdom — it  is  important  to  see  how  it 
would  have  stood  if  those  Acts  had  alone  passed  the 
Legishtture.  Now,  looking  to  the  15  &  16  Vict,  I  am 
strongly  of  opinion  that  the  whole  entire  parish,  or  the 
vestry  of  tbe  entire  parish,  would  have  had  the  power 
to  establish  a  burial  board  for  the  purpose  of  maintain- 
ing tho  common  burial-ground  fur  the  interment  of  the 
dead  in  tbe  old  common  law  parish,  now  divided  into 
three  ecclesiastical  parishes.  The  10th  section  of  that 
Act  of  Parliament  speaks  of  the  "  vestry  of  soch 
parish,"  and  empowers  such  vestry  to  appoint  a 
burial  board ;  and  then  tbe  Act  of  Parliament  goes 
on  to  give  the  burial  board  tbe  necessary  powers, 
and,  amongst  others,  the  power  of  acquiring  and 
purchasing  ground  for  the  purpose  of  bnrial,  and 
of  charging  tbe  price  upon  the  rates  of  the  parish,  to 
be  repaid  ont  of  thoso  rates  in  a  given  number  of 
years.  It  empowers  them  to  borrow  money  to  meet 
that  purpose,  and  it  empowers  tbem  to  chstge  the  ex- 
penses year  after  year,  as  they  may  arise,  npci  the 
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ntu  of  tb«  entire  parish.  There  is  no  mention  in 
that  Act  or  reference  in  that  Act  to  sections  of  an 
entire  oommon  law  parish  into  which  it  mny  liare  been 
divided.  The  Act  of  the  58  Geo.  3,  and  other  Acts, 
come  ander  that  branch  of  legislation  for  ecclesiastical 
pnrposes.  Now,  in  the  interpretation  clause  of  that 
Act  of  Parliament  the  term  "  parish,"  as  oscd  in  the 
Act,  is  explained  to  mean  "any  place  maintaining  its 
own  poor."  The  whole  scheme  of  the  Act  is  to  throw 
the  expense  of  bnrial  upon  the  poor-rates  of  the  parishes 
that  may  avail  themselves  of  this  Act  of  Parliament. 
There  is  no  provision  whatever  for  ecclesiastical  pnr- 
poses into  which  the  common  Uw  parish  may  be  divided 
under  the  Acts  of  Parliament,  and  inasmuch  as  the 
expenses  of  pablic  burial  are  to  be  defrayed  ont  of  the 
poor-rates  of  each  parish  or  place  maintaining  its  own 
poor,  it  is  quite  plain  in  that  Act  of  Parliament  there 
oonid  be  no  means  whereby  an  ecclesiastical  parish  or 
district,  as  distingaisbed  from  a  common  Uw  parish, 
ooald  probably  meet  that  expense.  Now,  I  cannot 
anppoae  that  the  Legislature,  when  it  gave  the  power 
to  the  proper  antboritios  to  stop  np  places  heretofore 
nsed  for  the  purpose  of  bnrial,  and  gave  power  to 
parishes  to  provide  now  places  of  burial  in  such  cases, 
could  have  intended  that  ecclesiastical  parishes,  as  dis- 
tinguished from  parishes  in  the  general  sense  of  the 
term,  should  be  left  wilhont  the  means  of  meeting  an 
exigency  of  lo  great  and  important  a  character. 
Then,  if  we  find  the  term  "  parish  "  is  by  that  Act  of 
Parliament  intended  to  mean  a  place  maintaining  its 
own  poor — if  we  find  the  term  used  in  the  largest 
possible  sense,  and  we  find  no  provision  made  for  the 
ease  of  a  section  of  such  genera]  parish,  divided  from 
it  or  carved  out  for  ecclesiastical  purposes — it  is 
impossible  to  suppose  that  the  Legislature  could  have 
intended  to  have  meant  such  a  case.  The  only  way 
in  which  it  appears  to  me  consistent  with  common 
convenience  and  common  sense  is  to  interpret  the 
word  "  parish  "  there  so  as  to  have  the  largest  sig- 
niflcation  as  distmgnished  from  the  parish  for  eccle- 
siastical pnrposea  designated  in  the  more  recent  Act 
of  Parliunent,  and  to  consider  the  term  "parish" 
embracing  the  whole  of  any  parish  divided  into  minor 
itections  for  ecclesiastical  pnrposes  but  united  for  the 
maintenance  of  the  poor  and  burial-grounds.  Then, 
if  it  stood  on  that  Act  of  Parliament  alone,  I  should 
entertain  no  difficulty  in  oommg  to  the  conclusion  that 
the  vestiy  of  the  old  united  parish  had  done  no  more 
than,  under  that  Act,  they  were  entitled  to  do,  in 
appointing  this  common  bnrial  board  for  common  pur- 
poses tbrongboat  the  whole  of  the  parish.  Then  onr 
attention  is  drawn  to  sabsequent  Acts  of  Parliament 
1  own  they  tend,  in  my  mind,  to  confirm  rather  than 
throw  any  doubt  npon  the  construction  which  I  am 
prepared  to  put  upon  that  Act.  In  the  first  place,  we 
have  the  proviidons  of  the  18  &  19  Vict,  c  128,  ss. 
12  &  13,  to  which  attention  has  been  called,  which 
excepts  ftom  the  former  Act,  to  a  certain  extent,  the 
ease  of  "  parish,  township,  or  other  district  not  sepa- 
rately sopporting  or  maintainmg  its  own  poor,  as  here- 
tofore bad  a  separate  burial-ground."  Therefore,  if 
one  of  these  ecclesiastical  parishes,  which  clearly  does 
Dot  maintain  its  own  poor  as  separate  from  and  inde- 
pendent of  the  common  law  parish — if  one  of  these 
bad  a  separate  burial  board,  then  these  provisions 
would  not  be  applicable  to  such  a  case.  What  does 
that  show  ?  Why,  that,  but  for  these  provisions,  such 
a  case  of  such  a  parish  or  place  would  have  been 
within  the  provisions  of  the  15  &  16  Vict.  Then  we 
hare  a  subsequent  Act,  which  has  been  referred  to, 
in  the  80  &  31  Vict.  s.  ft,  which  relates  to  a  case 
of  a  parish  or  district  not  maintaining  its  own 
poor,  and  which  has  not  had  a  aeparatc  place 
of  bnriaL  The  former  provision  having  had 
nferaDC*  to  a  parish,  district,  or  place,  and  having  a 
•epaiata  plaoeof  knrial,  now  the  Legislatoie  extends 


the  provisions  of  that  Act  to  a  place  which  has  not  bad 
a  separate  place  of  bnrial.      Tlien  it  is   provided  that 
snch  a  parish,  district,  or  place  may  avail  itself  of  the 
provisions  of  the  former  Act  of  Parliament,  oonitiluta 
its  own  burial  board   and  have  a    separate   place  of 
burial  and  defraying  the  expenses  incident  thereto, "  to 
be  defrayed  by  a  rate  levied  for  that  purpose."    Then 
followed  this  remsrkible  provision,  that  as  soon  as  that 
shall  have  been  done,  then  all  the  powers  of  "  any  other 
vestry,  or  meeting  and  burial  board,  if  any,  shall  then 
cease  and  determine  so  far  as  relates  to  such  parish,  ne4r 
parish,  township,  or  district  as  aforesaid."  Now  it  is  un- 
necessary to  consider  that  to-day,  because  this  return 
docs  not  r^se  the  question  of  how  far,  if  the  parish  of 
St.  Savionr's  bad  appointed  a  bnrial  board,  that  woold 
oust  the  vestry  or  the  burial  board  of  the  general 
parish  »f  their  power,  because  it  does  not  appear  in  this 
return  that  they  had  exercised  the  powers  vested  in 
them  under  the  Sth  section  of  that  Act  of  Parliament; 
bat  it  appears  to  me  that  that  section  is  very  strong 
indeed    to  show  that,   in  the  absence  of  any  snch 
legishition  as  is  contained  in  this  Act  of  Pariiament, 
the  15  &  16  VicL  would  necessarily   have  embraced 
the  present  case,  because  there  are  provisions  that  upon 
appointing  the  minor  parish,   the  ecclesiastical  parish 
nut  having  previously  hod  a  burial  ground — upon  their 
appointing  the    bnrial  board,  the  power  of  the  old 
burial  board  shall  cease,  shows  that  but  for  this  legis- 
lation for  the  particular  case  in  question  both  powers 
would  remain  untouched  and  unaffected  to  the  full  ex- 
tent under  the  former  Act  of  Parliament.    That  to  my 
mind   is   very    strong  and   conclusive  to  sliow  that 
but  for  that,  under  the  15  &  16  Vict,  the  old  united 
parish — the  vestry  of  that  parish — the  burial   board 
appointed  by  the  vestry  would  have  had  full  power 
over  such   a  case  as  the  present,  which  is  a  case 
embraced  in   subsequent   legislation.     I  entertain  no 
doubt  that  under  the  15  &  16  Vict,  c  85,  the  vestry 
of  the  enthn  parish  bad   power  to  appoint  a  bnrial 
board,    and   that   bnrial   board,  when  appointed,  hud 
power  to   exercise  all  those  powers  and  rights  given 
to  them  by  the  15  &  16  Vict  c.'85,  and  that   burial 
board  so  established  had  jurisdiction  over  all  the  com- 
ponent parts  of  this  entire  parish,  inclndhig  these 
minor  ecclesiastical  paiishes   established   for   eccle- 
siastical  purposes.      I  am  of  opinion,  therefore,  thitt 
this  was  a  proper  exercise  of  the  power  vested  in   the 
vestry  and  bnrial  board  by  that  Act  of  Parliament,  tbe 
15  &  16  Vict,  and  from  anything  that  appears  on 
this  retom,  our  judgment  ought  to  be  ior  tbe  Crown. 

Cbompton,  J. — I  am  of  the  same  opinion.    I  think 
this  return  is  a  bad  one.     It  comes  to  nothing  more 
than  this,  tliat  the  parish  had  Heen   divided  for  eccle- 
siastical purposes  under  the  Church  Building  Act  CSr- 
cumstanocs  occurred  which  have  been  stated  at  tbe  bar 
before  the  passing  of  the  23  &  24  Vict,  which  appear 
to  have  some  material  bearing  on  the  case  as  to  makinj; 
the  rate,  and  making  tbe  burial  board  alter  the  80  & 
21  Viet.    I  think  yon  ought  to  read  this  as  ocoorriiig 
after  the  20  &  21  Vict,  and  before  the  23  &  24  Vict. 
Now,  what  is  the  return  ?    It  is  merely  that  this  pariah 
had  heen  divided  into  three  districts  for  eocleaiasticul 
purposes.      Now,  I   tliink  it  qoita  clear,  under     the 
earher  Act  of  Parliament,  the  15  &  16  Vict,  that  the 
construction  is  that  which  has  been  mentioned  by  jay 
Lord,    and   reKed    upon   by  my   brother  Kinglake, 
that    the     bodies    which    were    to    constitnte    the 
burial   boards  are  the  vestries  for  seenUr  pnrpoaea, 
for    poor-rate   purposes.      That  is  not  only  pointed 
out  by  the  interpretation    clause   in  tbe  Act ;     bat 
I     think     is     very    strongly    so    from    the    whole 
tenor  of  the  Act    I  think  it  was  tbe  ml  poUcx  of 
the  framers  of  the  original  Act  to  make  this  a  mattmr 
for  tbe  vestry  having  the  regulation  of  the   seoolar 
matters — that  is  poor-ratea,  becanse  they  have  pei^a 
to  pay — not  eomprriisndiog  meisly  tht  perioim  irtta 
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muted  to  the  eliorch,  bat  meant  it  to  be  a  matter  that 
enild  not  properly  be  called  the  ecclesiastical  datiea  of 
the  nstrj  for  the  church,  bat  it  provided  a  eeoMteiy 
farall  herH^jesty'a  snbjects,  taking  care  not  to  hurt 
tlx  couciences  of  any  person  bj  making  a  proper 
dirisian.  It  is  qni(e  dear  to  mj  mind  t^  tbey  in- 
tcaded  bj  these  Acts  to  do  no  more  than  to  make  it  a 
Batter  for  the  parochial  anthoritjes  acting  for  the 
(stahfisbed  chnrdi.  That  appears  to  be  the  meaning 
ef  it  fron  the  words  of  the  Act.  I  think  it  is  clear, 
uder  the  15  &  16  Vict,  that  they  are  the  penons  to 
appoint  where  there  is  s  Testrjr  for  the  poor-rates.  It 
ii  a  a^g  answer  to  that  to  say  that  there  are  no 
prorisoDS  and  no  mode  (as  pat  by  tbe  Lord  Chief  Justice 
tulj  in  tbe  ease,  and  never  answered),  that  there  is 
DO  mode  bjr  which  the  smaller  ecclesiastical  district 
enU  raise  its  fonds.  After  looking  at  some  of  tbe  Acts 
br  comprising  two  or  three  districts  for  maintaining 
tkir  own  poor,  there  is  no  difficulty,  because  the  Act 
.■ayainaoch  cases  as  that  contemplated  in  tbe  18  &  19 
Vict.,  they  make  their  orders  on  tbe  several  parishes 
auid  get  the  rates,  but  under  the  15  &  16  Vict,  the 
mailer  body  oonld  not  possibly  affect  the  poor-rate, 
aii4  tbe  ecclesiastical  bodies,  tbe  vestry,  coald  not  affect 
tlie  latea,  for  tbe  poor-rates  are  to  lay  in  tbe  original 
pnidL  I  take  it  to  be  qaite  clear  that,  if  it  stood  alone 
«B  the  earlier  legislation,  that  the  power  is  in  the 
pariab  antboritiw,  they  having  power  over  tbe  poor- 
ntta  and  maintaining  their  own  poor,  and  not  in  tbe 
toUaiastical  district.  Then  we  oome  to  see  whether  it 
ii  btngbt  within  any  of  the  other  sections  ?  It  ap- 
pcus  to  me  tbere  has  been  a  change  in  tbe  notion  of 
Uk  I^giilatnre,  and  in  these  latter  Acts  they  wish  to 
Inig  'A  bade  more  within  the  ecclesiastical  authorities, 
«b<n  tbere  is  any  common  bond  or  union.  Then,  in 
tht  18  &  19  Vict.,  first  where  tbere  are  several  parishes 
B^  together  by  some  common  ecoleuaetical  bond, 
then  an  provisions  of  that  kind,  and  then  there  are  other 
pcniaons,  and  the  ones  I  suppose  to  be  applicable  to 
tUacase  are  tbe  12th  and  ISth  sections.  The  12th 
wctioB  provides  for  the  case  of  a  vestry  of  a  parish  or 
dattict— and  I  thiidc  tbat  comprehends  this  plsce  in 
tliat  mpect — not  separately  maintaining  its  own  poor, 
tut  which  has  a  separate  burial-ground.  It  does  not 
ffeu  upon  tbe  retom  tbat  it  is  brought  within  that 
otepny.  I  think  that  is  out  of  the  question.  I 
•Ixiild  remark  that  I  do  not  see  in  this  Act,  if  they 
do  sot  appoint,  that  tbe  power  of  tbe  vestry  for  tbe 
laigtr  district  for  the  purposes  of  poor-rates  is  taken 
amy.  SnppoaiDg  that  no  board  is  appointed  imder 
tin  12th  section,  I  find  no  words  taking  away,  as 
ostaded  for  by  Mr.  Smitb,  tbe  power  of  the 
ivger  body.  It  is  not  necessary  to  consider  tbat  now, 
^tamt  it  is  not  now  on  the  retain  that  there  is  a 
^•rial  board.  I  have  considerable  doubts  as  to  how 
br  tbat  would  take  away  the  power,  because  there  are 
»«  woids  saying  that  the  power  of  tbe  larger  body  shall 
"It-  I  donbt  whether  that  coald  take  away  neces- 
■rily  the  power  of  the  general  body ;  bnt,  be  that  as 
it  mar,  tlie  retnrn  not  being  good  under  that,  I  come 
sat  to  the  20  &  21  Vict.  Now,  by  the  5th  section 
•f  that  enactment  is  repeated  very  much  the  com- 
^xiKniwnt  of  tlie  enactment  of  the  18  &  19  Vict., 
nd  it  makes  a  provision  for  tbe  purpose  of  these  new 
"'"tiieta,  bat  not  insisting  on  there  being  necessarily  a 
^wiilgronnd.  It  enacts,  " tbe  vestry  or  meeting  in 
the  natoie  of  a  vestry  of  any  parish,  new  parish,  town- 
'■ip,  (r  other  district  not  sepuately  maintaining  its 
"1  poor,  and  which  has  no  separate  burial-ground." 
"•*,  tbcae  words  are,  1  think,  permissive  for  what 
Mwn  i«  tbe  Act  ?  "  May."  In  some  cases  "  may  "  is 
■b'  ts  eurdse  some  judicial  functions,  bnt  looking  to 
*kit  iiiUows  in  ths  Act  it  appears  to  me  to  be  per- 
*»e— "  may  appoint  a  burial  board ;  and  such 
^<t>7«  mesting,  ud  the  burial  board  appointed  by 
*i  Ad  fmcin  ud  bare  »U  tbe  powen  wliicli  tb^ 


might  have  exercised."  Therefore  this  would  give 
tbat  smaller  ecclesiastical  district  power  of  appointing 
«  burial  board.  Then  I  come  to  the  donbt  which  was 
expressed  on  the  former  statute,  becanss  it  seems 
clear  to  my  mind,  as  expressed  by  tbe  Lord  Chief 
Justice,  that  those  words  show  that,  unless  brought 
within  the  category  of  tbe  latter  i»rt  of  tbe  Act, 
the  powers  were  not  to  cease.  "  Provided  always 
that  all  the  powers  of  any  other  vestry  or  meet- 
ing and  burial  board;"  that  is  to  say,  where 
tbere  are  those  words  which  bave  givta  those  powers 
by  the  former  legislation  to  the  vestey  of  the  large  body 
we  are  now  making  provision  for,  that,  and  we  say,  if 
they  shall  exercise  tbat  option  in  effect,  they  shall 
appoint — "  that  all  the  powers  of  any  other  vestry,  or 
meeting  and  burial  board "  tbat  might  be  tbe  larger 
body,  "  if  any,  aball  then  cease  and  determine."  I 
should  ask,  when?  It  is  clearly  when  they  have  made 
an  appointment.  It  is  sufficient  for  this  case  to  say 
that  they  have  not,  according  to  this  return,  made 
any  appointment,  and  the  powers  of  tbe  board  havt 
not  ceased  and  determined.  I  think  it  is  a  very  im- 
portant point  to  consider,  as  the  Lord  Chief  Justice 
has  said,  as  to  the  right  construction — that  tbat  would 
not  destroy  any  of  the  powers  they  had  exercised. 
For  instance,  if  they  had  charged  tbe  parish,  I  sboold 
donbt  extremely  whether,  under  these  wordls,  though 
it  is  not  very  accurately  expressed,  any  power 
tbat  they  had  exercised  before  would  remain,  and  le- 
miun  binding.  It  may  probably  be,  tbat  if  tbe  smaller 
district  also  wished  to  have  a  board  of  their  own  they 
might  I  do  not  see  anything  to  say  tbat  they  are  to 
be  relieved  fnHn  any  obligation  that  before  the  appoint- 
ment of  them  in  the  exercise  of  their  option  may  have 
been  thrown  on  them.  It  is  sufficient  to  say  that 
tbey  do  not  show  it  is  to  be  determined.  I  think  open 
all  these  grounds  the  return  is  bad. 

Blackbubh,  J. — I  am  of  opinion  that  npon  this 
return  to  the  maadamus  our  Judgment  most  be  for  the 
Crown.  The  original  Act  was  for  tbe  metropolis 
slone ;  but  the  li^slature  chose  to  expand  tbe  enact- 
ment to  tbe  Gonntiy,  and  instesd  of  making  and  pro- 
viding a  new  form  of  statute  to  ts  applicable  to  the 
exigencies  of  tbe  country,  they  wen  pleased  to  enact 
it  1^  applying  tbe  Uetropolitan  Act  to  tbe  rest  of  the 
country,  and  it  was  fonnd  speedily  that  tbu  did  not 
work  well.  Instead  of  reconsidering  that,  and  making 
a  fresh  Act  of  Parliament,  the  course  putsaed 
has  been  to  supply  those  defects  as  they  were  supposed 
to  be  found,  by  making  fresh  little  enactments,  until 
the  effect  of  it  has  been  that  tbere  are  tin  Acts  of 
Parliament  all  existing,  all  to  b«  read  together,  all  to 
bo  reconciled  to  each  other,  when,  in  all  probability, 
those  who  drew  each  one  of  the  ten  Acts  bad  not 
given  their  minds  to  the  provisions  of  the  others. 
Therefore,  great  difficulty  may  arise  in  making  out 
the  construction  of  this  enactment.  In  the  present 
case  I  confine  myself  only  to  what  arises  upon  tbe 
case,  and  in  this  case  I  do  not  think  that  there  is  any 
difficulty.  The  writ  reciti'S  (hat  a  burial  board  bad 
been  made  by  tho  parish  of  Walcot,  and  prima  facit 
tho  parish  of  Walcot  would  be  the  parish  in  every  senise 
that  was  entitled  to  make  a  burial  board.  The  return 
confines  itself  to  this.  It  states  explicitly  that  tbe 
parish  of  Walcot  was  an  ancient  rectory,  being  a  parish 
in  every  sense  of  the  word ;  but  before  the  time  when 
this  burial  board  was  appointed  it  bad  been,  under  tbe 
58  Geo.  3,  c.  45,  divided  into  three  sub-psrisbes, 
which  were  porislies  for  all  ecclesiastical  purposes.  It 
may  be,  tbat  when  tboy  were  divided  into  these  three 
parishes  for  all  ecclesiastical  purposes,  these  three 
parishes  were  separate  parishes  in  many  respects,  and, 
if  the  original  Act  of  Parliament  had  piren  tbe  power 
to  constitute  a  burial  board  to  a  parish  with- 
out any  definition,  that  would  raise  the  question 
whether  or  not  tbe  meantog  of   (b«    Act    w«« 
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a  parish  for  the  lajr  purposes  of  the  poor-rates, 
or  whether  it  meant  a  parish  for  ecclesiastical  pnr- 
Jmses,  or  was  confined  to  a  parish  where  they  were 
Iwth  oo-eztensive.  But  the  interpretation  clause  puts 
that  out  of  doubt,  because  it  is  there  enacted  that 
"  parish  "  is  to  mean  a  parish  separately  maintaining 
ito  own  poor.  The  original  parish  of  Walcot,  the  ori- 
ginal rectory,  still  remains  a  parish  in  that  sense.  It 
has  separate  officers  for  the  poor,  and  separately  main- 
taius  its  own  poor,  and  it  is  directly  within  the  inter- 
pretation clause.  Now  comes  the  question  whether 
any  subsequent  legisUtion  has  prevented  this  parish 
from  having  the  power  to  do  this  ?  Mr.  Smith  has 
contended,  looking  at  the  different  sections  of  the 
48  Geo.  3,  that  a  separate  parish  for  ecclesiastical 
purposes  was  for  the  purpose  of  burial,  and  he  pointed 
out  a  section  under  which  a  parish  may  have  a  sepa- 
rate burial  board,  which  was  regarded  as  a  church- 
yard. I  do  not  think  that  it  was  pointed  out  that  it 
must  be  separate,  and  also  may  be  separate  for  eccle- 
siastical purposes  without  having  separate  churchyards. 
Kow,  if  the  parish  had  required  a  separate  burial- 
ground,  and  if  the  case  had  occurred  subsequent  to  the 
23  &  24  Vict.,  it  seems,  as  at  present  advised,  although 
a  point  may  be  raised,  right  to  say  that  where  tliere 
is  a  parish  or  place  divided  into  districts  for  ecclesi- 
astical purposes  having  separate  bnrial-grounds,  and 
therefore  the  bnrial  board  could  not  be  constituted 
without  the  consent  of  the  Secretary  of  State.  But  to 
raise  that  question  the  return  must  show,  as  a  matter 
of  fact,  that  it  had  a  separate  burial-ground,  and  that 
the  burial  board  constituted  for  the  entire  parish  had 
been  constituted  since  the  23  &  24  Vict.,  and 
that  the  Secretary  of  State  had  not  granted  his 
sanction.  Those  facts  are  not  stated  at  all.  The 
return  substantially  says  it  is  impossible,  when 
once  a  parish  has  been  divided  f«r  ecclesiastical  pur- 
poses, that  it  could  be  a  parish  having  power  to  appoint 
a  bnrial  board  at  all.  As  I  have  already  pointed  out, 
the  question  under  this  does  not  arise.  It  seems  the 
express  words  of  [the  previous  Act  show  that  is  not 
the  case.  Then,  under  the  20  &  21  Viot.,  though 
this  has  not  a  separate  burial-ground,  yet,  under  cer- 
tain drcumatances,  it  may  obtain  a  burial  board  of  its 
own  and  procure  a  separate  burial-grouod ;  and  if  it 
has  done  that,  it  may  raise  a  question  npon  the  con- 
Btmction  of  the  enactment  as  to  what  is  the  effect  of 
saying  that  the  powers  of  the  vestry  of  the  larger  dis- 
trict shall  cease  ?  Probably  questions  may  arise  on 
that  of  some  importance  afterwards,  but,  as  at  present 
advised,  I  should  agree  with  what  has  been  thrown  out 
by  my  Lord  and  my  brother  Crompton.  It  is  imneces- 
saiy  to  consider  that  now.  In  order  to  raise  that 
question,  it  would  be  necessaiy  on  this  return  to  show 
that,  in  fact,  the  sub-districsts,  or  one  of  them,  had 
exercised  the  power  and  bad  made  a  burial  board,  so  that 
the  power  of  the  larger  parish  had  ceased.  That  is  a 
matter  that  ought  to  appear  upon  the  return.  That 
does  not  appear  npon  the  return,  therefore  I  may  take 
it  that  such  a  state  of  facts  has  not  arisen.  It  does 
not  arise  now,  and  it  is  unnecessary  to  decide  about  it 
at  all.  All  that  is  necessary  to  dedde  in  order  to  de- 
cide this  case  is,  that  a  parish  having  separate  overseers 
and  having  ovetseeis  of  its  own,  and  separately  main- 
taining its  own  poor,  is  a  parish  vrithin  the  meaning  of 
the  Act,  and  that  there  is  no  subsequent  legislation 
that  says  if  they  had  been  divided  for  ecclesiastical 
purposes,  not  separate  parishes,  that  it  shall  cease  to 
be  such. 
Mellob,  J. — I  am  of  the  same  opinion. 
Judgment  for  the  Croten,  aptra^lory  mandatmu 
(oiMuc 


Beo.  on  the  Prosecution  of  the  Burial  Boabd  or 
St.  SAvionR'a  o.  Thb  Ovbrsbxbs  of  Wawxjt 

St.  SwirBiu. 
BuruU  board— Dittriet  parith  for  toderimtieai  pmt~ 

pout — Power  of,  to  form    a  burial  board     48 

Geo.  3,  c.  45 ;  20  #  21  VieL  c  il,  $.  5. 
Under  theproviaom  of  sect,  b  of  tke'iO  ^  i\  VUt. 

e.  81,  a  dittrict  parish  formed  under  the  48  Geo.  3, 

c.  45,  fur  ecclceiattical purpote*,  mag  form  a  burial 

board  for  tte  own  district,  notwithitandiug  a  bwrial 

board  hat  already  been  formed  for  Me  entire  tomaum 

lavparith. 

This  was  a  demurrer  to  s  return  to  a  mandamme 
directed  to  the  defta. 

The  writ  set  out,  that  the  parish  of  Walcot  had 
been  divided  into  three  separate  parishes  for  all 
ecclesiastical  purposes,  and  that  since  the  passing 
of  the  20  &  21  Vict.  c.  81,  a  burial  board  bad 
been  formed  for  the  ecclesiastical  parish  of  St. 
Saviour's  (being  one  of  the  three  districts  mentioned 
in  the  last  case),  and  that  the  said  board  had  incurred 
certain  expenses  in  the  execution  of  their  doties 
amounting  to  the  sum  of  492.  Ss.  9d.,  which  the  over- 
seers refused  to  pay.  To  this  the  overseers  returned 
that  on  Jan.  25,  1859,  and  before  the  said  borial 
board  of  St.  Saviour's  had  been  appointed,  it  was  re- 
solved by  the  vestry  of  Walcot  (the  common  law 
pariah)  that  a  burial-groiud  should  be  provided  nnder 
the  Burial  Acts  for  the  common  law  parish,  and  that  a 
burial  board  was  therefore  appointed  for  such  pariah 
in  which  the  ecclesiastical  parish  of  SU  Saviour's  was 
situate. 

To  this  return  there  was  a  demmrer. 

Petertdor£,  Seijt.  appeared  in  support  of  the  de- 
mnmr,  and  contended  that  nndsr  the  proviaioas  of 
sect.  5  of  20  &  21  Viot  c  81,  the  burial  board  for 
St.  Saviour's  parish  was  rightly  formed,  for  that  not^ 
withstanding  the  common  law  parish  had  preriooElj 
resolved  upon  having  a  bnrial  board  for  the  entire 
parish,  it  was  competent  to  the  new  district  parish, 
nnder  the  above  Act,  to  oonstitnte  a  board  for  their  own 
district.  He  referred  also  to  sect.  13  of  the  18  &  19 
Vict,  c  128. 

M.  Smith,  Q.C.  (JCtngdon,  with  him)  contended  that, 
as  a  board  had  been  formed  for  the  entire  common  law 
paiish,  the  district  of  St,  Saviour's  could  not  after- 
wards sever  itself  and  form  its  own  buial  board ;  that 
a  district  can  only  appoint  its  own  board  when  there  is 
already  no  board  for  the  entire  common  law  parish : 
(  Viner  v.  The  Churchwardeni  qf  Tonbridge,  28  !<.  J. 
251,  M.  C. 

Petersdorff,  Soqt.  replied. 

Cockrurk,  C.  J. — This  is  a  case  of  very  great 
doubt,  and  upon  which  I  shall  come  to  an  opinion  with 
very  great  hesitation,  from  the  difficulty  with  which  it 
is  surrounded.  I  think  the  best  mode  of  dealing  with 
the  case  is  to  adhere  to  the  terms  which  we  find  uaed 
by  the  Legislature  in  the  &th  section  of  20  &  21  Vict., 
upon  which  the  question  turns.  The  question  is, 
whether  a  parish  or  part  of  a  common  law  parish  ex- 
isting at  common  law  for  ecclesiastical  pnrposes,  is,  as 
distinguished  from  the  parish  out  of  wMch  it  has  been 
taken  under  the  5th  section  of  that  Act  of  Parliament, 
entitled  to  establish  a  burial  board  for  itself  for  its 
own  separate  burial-grounds,  there  being  already  a 
burial  board  established  for  the  general  larger 
parish  of  which  it  is  s  component  part.  Kow 
the  section  in  its  terms  gives  power  to  such 
a  section  of  the  parish  to  establish  its  own 
burial-ground  and  burial  board,  and  provides  that  on 
the  parish — the  minor  parish — taking  the  neoeasary 
steps  and  exercising  the  powers  given  to  it  by 
that  Btotion,  then  all  the  powers  of  the  general  vestiy 
of  the  parish,  and  all  the  powers  of  any  board  already 
constituted,  shall  at  onoe  cease  and  e^teimine.  Now 
if  that  atwd  alone,  nothing  ooold  bt  plainer  or  own 
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iDtcUigiU* ;  bat  the  difficult/  arises  in  oonstrning  and 
pting  dhct  to  what  appears  to  be,  on  the  face  of  it, 
the  pnviaian  in  the  enactment  and  clanse  of  that  Act 
d  Piriumnit  consistently  with  other  very  important 
fmiwas  contained  in  the  Acts  that  are  to  be  taken 
a  oae  Act  with  the  present.  The  great  difficoltj  that 
«aads  in  the  nj  of  giving  to  that  section  the  inter- 
pnUiisa  to  which  otherwise  it  would  be  entitled,  is, 
tint  Dmlcr  the  power*  of  the  fanner  Act  the  vestrj 
<«  th  general  pariah  of  which  the  pariah  the  case  of 
vWin  tie  now  considering  is  a  oomponent  part, 
woold  be  (stitled  to  appoint  a  bnrial  board  for  the 
(Btin  md  aggregate  parish,  and  have  a  barial>groond 
thitil»eH  be  common  to  the  whole  parish  at  large ; 
tai  ni  burial  board  is  entitled  to  borrow  money  for 
tbi  firfcee  of  establishing  and  maintaining  such 
hiiil-irnmd,  and  to  charge  the  payment  of  the  in- 
Icnit  ud  principal  npon  the  rates  of  the  whole  aggre- 
po  fadab.  They  are  to  apportion  the  proportion 
cacbef  the  component  parts  of  the  parish  shall  oon- 
bibats  to  the  rate  in  case  each  part  of  the  parish  pays 
iti  era  poor-rates  (and  if  it  dees  not,  there  is  bo 
senuty  for  each  apportionment  as  was  the  case  in  the 
pncot  ioitanoe) ;  that  the  OTeneers  may  levy  and  pay 
at  <if  its  poor-rate  the  necessary  amoont.  If  it  is  to 
be  taken  that  after  there  has  been  soeh  a  general 
bend  eatablished  in  a  parish,  and  a  oommon  bnrial- 
gmad  obtained  by  an  expenditure  of  this  kind, 
Iti  charged  on  the  whole  rates  of  Uie  parish 
—if  it  a  to  be  taken  the  powers  of  the  general 
bgard  are  at  once  to  cease  and  determine  on  the 
OBOM  by  the  district  parish  of  the  powers  reated 
is  them  by  the  5th  section,  it  seems  difficult  to 
■r  bow,  there  being  this  positiTe  enactment  by  the 
IcgoUtaie  that  those  powers  shall  cease  and  determine, 
tbtj  an  to  be  kept  alive,  because  to  do  what  is  oeces- 
SBj  to  make  the  district  pariah  contribute  its  share  to 
tbe  ceomao  liability  arises  upon  the  charges  imposed 
■(«  the  rates  of  the  parish.  That  difficulty  is  one 
lbtt{Ra(ots  itself  when  we  come  to  consider  what  is 
tbt  pnper  ooostraction  to  be  pat  on  the  &th  section  of 
tbi  20  &21  Vict,  with  which  we  have  to  deal ;  but  as 
tliU  qoeatian  does  not  practically  present  itself  before 
•I  to-day,  it  will  be  time  enough  to  dispose  of  it  when 
is  doa  arise.  I  feel  great  difficulty  in  saying  that  the 
I*«r  of  the  general  board  could  Iw  kept  alive  if  we 
gnttha  5th  aeetion  the  eSect  of  saying,  that  although 
Ibn  ihoold  be  a  general  board  and  a  oommon  bnrial- 
pgndooce  establiahed,  nevertheless  the  district  parish 
*■  aereiae  tbe  powers  given  to  it  by  the  5th  section. 
T«,<a  tbe  other  hand,  when  we  look  at  the  proviso 
<i*  is  sapetaddsd  to  the  enactment  in  the  same 
■mjti  relating  to  the  minister's  fees  and  with 
n^peet  to  burials  in  a  common  bnrial-ground, 
■t  wms  plain  that  the  section  in  question  does 
""jnaplate  such  a  case  as  tbe  addition  of  a  district 
baial-gnnnd  and  district  bnrial  board,  to  be  super' 
xUid  in  the  ease  of  a  general  burial  board  and  general 
bahal-gronnd  ;  and  poasibly,  whenever  we  have  to  deal 
wilk  that  question  practically,  it  may  be  held  (I  don't 
By  it  will  be)  that  by  implication  the  powers  of  the 
gooal  board,  although  snperseded  and  done  away 
*i>h  with  reference  to  the  new  burial-ground  in  the 
■»»  itatt,  are  yet  kept  alive  with  reference  to  the 
9Mral  liability  that  atuches  to  the  whole  rates  of  tbe 
{■riA.  It  is  not  necessary  to  deal  with  that  question 
•••Jay,  further  than  to  have  considered  it  when  we 
im»  to  ac*  what  ia  the  proper  oonstmction  to  pnt  on 
A*  doss.  AH  I  can  say  is,  feeling  that  this  is  a 
■M  cso^icatad,  embrangled,  and  ooofnsed  piece  of 
mJaliiii,  taking  all  the  Acts  together,  and  that  in 
Maiteof  tbi*  difficult  w«  have  to  decide  Sue  way 
■  Ik*  fAm,  tba  only  course  that  it  seems  to  me  safe 
li|MM  ■(.to  adhere  to  the  dause  that  we  are  called 
^H*  t*  WMtTWBi  and  to  give  a  literal  effect  to  the 
Initf  jb  Jb  doing  tl)»t,  the  only  oonclnaioa  we  c«n 


arrive  at  is,  that  whatever  may  have  been  done  by  the 
general  parish  in  the  appointment  of  a  general  board 
with  a  view  to  a  common  burial-ground,  does  not 
supersede  the  powers  given  by  the  6th  section  to  a  ' 
minor  district  or  parish  in  establishing  for  itself  its 
own  bnrial-gronnd  and  burial  board ;  and,  taking  that 
view  of  it  (although  I  own  I  do  not  arrive  at  it  with- 
out considerable  difficulty  and  hesitation),  I  am  of 
opmion  that  our  judgment  must  be  for  the  Crown. 

Cbomfton,  BLACKJBUim  and  Mellob,  JJ.  deli- 
vered similar  judgments. 

Judgment/or  the  Crown,  a  permptorg  mmidamM* 
to  ' 


Mansoh  (app.)  V.  Hoi^  (reap.) 
Baahen  and  pedlur$ — Going  from  town  to  town- 
Licence — Conviction. 
To  Mag  a  parig  wilkin  the  provision*  qf  the  SO  Geo. 
3,  c.  21    (the  Hamhert  Ad),  it  is  not  nectstarg 
that  he  should  go  to  more  towns  than  one,  and  there 
seii  goods. 
The  app.  brought  goods  from  London  to  Bastings,  and 
there  expoud  than  to  sale,  and  told  tome  of  them 
in  the  Music-hall,  representing  that  theg  came  direct 
from  London,  and  were  the  rtmains  of  the  slock  of 
a  gigantic  eonoem  qf  the  Imperial  linen   Com- 
pcay.     Upon  a  eonviction  for  telling  without  a 
hawter's  licence  : 
BeU,  that  the  conviction  was  good. 

This  was  a  case  stated  under  the  20  &  21  Vict  c  43. 
On  tbe  29th  Jan.  last,  at  the  Town-hall,  in 
Hastings,  one  Philip  Uanson  appeared  before  ns, 
npon  an  information  exhibited  by  George  Curling 
Hope,  of  Hastings,  manager  of  the  Trade  Protection 
Society  of  that  place,  charging  him,  the  said  Philip 
Hanson,  for  that  he  did,  on  Monday,  the  28th  Jan. 
then  instant,  at  the  parish  of  the  Holy  Trinity,  in  the 
borough  of  Hastings,  being  then  and  there  a  hawker, 
pedlar  and  petty  chapman,  and  trading  person,  then 
and  there  travelling  from  town  to  town,  then  and  there 
trade  as  such  hawker,  pedlar,  petty  chapman,  and 
did  then  and  there  carry  to  sell  and  expose  to  sale 
divers  goods,  wares  and  merchandise,  to  wit  drapery, 
without  any  licence  to  him  before  then  granted  in  that 
behalf  authorising  htm  so  to  do,  against  the 
form  of  the  statute  in  mxsk  oase  made  and 
provided  (vide  60  Geo.  3,  c  41,  s.  17).  The 
said  Philip  Manson  appeared  to  answer  the  said  infor- 
mation, and  pleaded  not  guilty,  and  thereupon  the 
following  evidence  was  given.  The  said  G.  C.  Hope 
being  sworn  stated  as  follows : — On  the  28th  Jan. 
then  instant  a  sale  of  drapery  was  advertised  to  take 
place  at  the  Music-hall,  in  the  Havelock-road,  in  the 
borough  of  Hastings  (a  large  room  let  for  concerts, 
balls,  Jtc.),  and  a  bill  announcing  the  sole  was  banded 
to  him ;  abont  twelve  o'clock  that  day  he  went  there 
and  found  a  large  quantity  of  drapery  goods  for  sale ; 
the  said  Philip  Uanson  was  there;  the  said  0.  C. 
Hope  purchased  a  tablecloth ;  that  when  the  said  Q. 
C.  Hope  was  in  the  saleroom  he  saw  several  other 
persons  there  buy  goods  and  a  cashier  taking  money. 
Mr.  WUliam  Gleioster,  superintendent  of  police  of 
Hastings,  also  deposed  that  he  went  to  the  said  Music- 
hall,  about  half-past  three  o'clock  in  the  afternoon  of 
tbe  same  day,  and  saw  the  said  Philip  Manson  there, 
and  told  him  that  he  was  superintendent  of  police,  and 
said  to  him,  "  My  object  on  calling  on  you  is  to  know 
if  you  are  a  licensed  hawker."  The  said  Philip  Manson 
replied,  "  Oh  no,  certainly  not."  Witness  said,  "  Are 
you  aware  to  carry  on  a  business  of  this  kind  you 
should  have  a  hawker's  licence?"  The  said  Philip  Man- 
eon  replied,  "  No  j  these  goods  came  direct  from  Ijon- 
don  here  j  they  are  the  remuns  of  the  stock  of  • 
gigantic  concern,  of  the  Imperial  Ljnen  Company,  and  I 
am  employed  tosellthem ;  I  don't  think  Ireqnire  a  licence 
to  s«U  them ;  I  d«n't  go  from  town  to  town."    WitOM* 
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told  the  said  Philip  Uaoaon  ha  wu  set  in  motion  \>j 
the  Trade  Protection  Sodetj,  and  asked  him  if  be  lud 
a  licence,  he  said  "  No,"  and  further  added,  that  he 
was  stopping  at  the  Harehxik  Hotel,  HisUngs,  and  that 
his  town  residence  was  Wigmors-street.  On  these 
facts  it  -was  contended  on  Iwhalf  of  the  said  Philip 
Manson,  that  it  had  not  been  prored  that  he  the  said 
Philip  Maoson  came  onder  tbe  description  of  a 
hawker  and  pedlar  by  travelling  from  town  to  town  or 
from  place  t*  plaoe ;  that  he  the  said  Philip  Manson 
had  got  a  superfluitv  of  goods  io  tbe  warehonses,  which 
were  of  a  respectable  character,  and  thinking  be  should 
get  a  market  for  them  at  Hastings,  he  hired  the  Music- 
hall,  and  the  goods  were  sent  direct  to  that  place  for 
sale,  and  nowhere  else.  Having  considered  the  evidence 
and  the  several  matters  urg^  on  behalf  of  the  said 
Philip  Manson,  we  convicted  bim  in  tiie  penalty  of  10/. 
Whereupon  (he  attotney  for  the  app.  requested  us  to 
state  a  case  for  the  opinion  of  tbe  Court  of  Queen's 
Bench,  whether  the  said  evidence  vras  cnffieient  in  law 
to  sustain  the  said  conviction,  and  in  compliance  with 
such  raquest  we  the  undersigned,  being  the  said 
justices,  have  stated  and  signed  this  case  accordingly. 

By  sect  6  of  the  50  Geo.  3,  c  41,  it  is  enacted 
that  "  from  and  after  the  1st  day  of  August  there 
shall  be  raised,  answered  and  paid  to  and  for  the  use 
of  his  Majesty,  his  hein  and  successors,  the  rates  and 
duties  following  ;•  that  is  to  say,  by  every  hawker,  ped- 
lar, petty  chapman,  and  every  other  trading  person 
and  persons  going  from  town  to  town,  or  to  other 
men's  houses,  and  travelling  either  on  foot,  or  with 
horses,  or  otherwise,  in  England,  Wales,  or  tbe  town 
of  Berwick-upon-Tweed,  carrymg  to  sell  or  exposing  to 
sale  any  goods,  wares,  or  merchandise,  s  duty  of  4t  for 
each  year,"  &c. 

By  sect.  17  it  is  enacted  that  "if  any  such 
hawker,  pedlar,  or  petty  chapman,  or  other  trading 
person  so  travelling  as  aforesaid,  shall,  from  and  after 
the  said  1st  day  of  August,  trade  as  aforesaid,  without, 
or  contrary  to,  or  otherwise  than,  as  shall  be  allowed  by 
such  licence,  snch  person  shall  for  each  and  every  such 
offence  forfeit  tbe  sum  of  lOl."  tie. 

Barrou  now  appeared  in  support  of  tbe  conviction, 
and  contended  that  the  evid«ice  justiSed  tbe  con- 
viction, for  that  it  is  not  necessary  to  constitute  the 
offence  that  tbe  party  should  go  to  more  than  one 
town:  {AUometi-GeHtnU  v.  Tongvt,  12  Price,  51; 
AUorneg-Gaieral  v.  WooOmie,  12  Price,  66  ;  1  To. 
&  Jer.  463 ;  i>eait  v.  King,  4  B.  &  Aid.  517.) 

Poland  was  called  upon,  and  he  argued  that  it  was 
■ot  shown  that  the  app.  was  a  trader,  he  being  merely 
nn  agent  employed  by  persons  in  London.  [Cock- 
born,  C.J. — He  is  equally  a  trader  within  the  mean- 
ing of  the  Act,  whether  he  sells  bis  own  goods  or  not.] 
He  said  the  goods  were  the  remains  of  a  stock  of  a 
gigantic  concern  of  the  Imperial  Linen  Company,  and 
he  was  employed  to  sell  them,  and  that  he  did  not  go 
from  town  to  town.  [Blackburs,  J.— All  that  is 
required  is  that  there  should  be  some  evidence  for  tbe 
justices  to  act  upon.]  How  would  it  bo  if  the  assignees 
of  a  bankrupt  sent  bis  stock  lor  sale  from  London  to 
Ijverpool  ?  [CBOMrroK,  J.— I  should  he  inclined  to 
think  they  would  come  within  the  Act]  It  has  been 
held  that  s  single  act  of  selling  is  not  within  the 
statute,  and  here  only  one  thine  vras  sold  to  tbe 
witness :  (A.  v.  Little,  1  Burr.  609 ;  «.  v.  Buckle, 
4  East,  346.)  [Chomptok,  J.— But  there  is  evidence 
of  a  eoDtinoous  sale  to  others.] 

•  CocKBORK,  C.J. — If  this  were  res  inlegra  I  should 
have  entertained  some  doubt  as  to  whether  or  not 
the  app.  is  within  the  Act  of  Parliament;  but  as 
there  are  two  authorities  precisely  in  point  I  must 
liold  that  I  am  bound  by  tbem.  The  facts  clearly 
bring  the  app.  within  those  eases. 

Cromttoit,  Blackbvbs  and  Wzujok,  JJ.,  oob- 
vm^i,  Jttdgmait/er  (kt  rty. 


OBOWN  OASXS  BESEKVSD. 

Eaported  br  JomiTHoiirsra,  Xm.,  Banlster'«t-L«w. 

Saturd(^,  Mag  3. 
(B«<bra  Eblb,  CJ.,  Mabtm  and  CiuiniBLL,  BB., 
and  Blackbubh  and  Keatdio,  JJ.) 
Keo.  d.  Ckablks  Smitr. 
Forgtrg — Friendb/  toaxtg — Uember — B(mkm'$  put$- 

book — Botriu  of  receipt  ofmautif. 
Thepritoner  teat  the  treaturer,  and  aUo  a  member  of 
m  tmenroUedfriemd^  todetg,  and  it  wai  hitdatg  to 
pag  monegt  received  into  the  tocietg't  baniere.  The 
frieoner  produced  to  the  mcietg  a  fcUtioue  book, 
pttrportimg  to  be  the  bank  pan-book,  oimtaiMug 
entriee  purporting  to  coucA  that  he  paid  cerlem 
monegt  into  the  bank,  and  that  the  bank  acbuno- 
ledged  the  receipt  of  them,  ahich  book  did  not  tnJg 
npreient  the  itate  o^  account.  The  pritoner  having 
at  variout  timet  drawn  out  monegt  which  he  had 
appropriated  for  hit  own  parpote,  the  jurg  found 
the  pritoner  guilig  of  pretenting  a  faUe  account 
with  intent  to  obtain  credit  for  having  paid  the 
monegt  into  the  bank  with  a  view  to  obtain  other 
monegt  from  the  todetg  which  he  might  framdulent^ 
appropriate  to  hit  own  ute : 
Held,  that  thepritoner,  titough  a  member  qfthe  todetg, 
,  might  properlg  be  convicted  of  uttering  a  forged 
recent  with  intent,  4c 

Case  reserved  for  the  opinion  of  this  Court  bf 
Mellor,  J.  :— 

Tbe  prisoner  wss  tried  before  me  at  the  York  aasixes, 
for  forgery  of  a  banker's  pass-book. 

The  indictmentcootained  twelve  coonts.  The  abstract 
is  annexed. 

The  prisoner  was  tbe  treasurer  of  a  friendly  sodety, 
called  the  Society  of  tbe  Golden  Fleece.  It  vras  not 
enrolled  and  was  a  mere  voluntary  society.  The  society 
met  on  the  first  Saturday  evenmg  in  every  month.  It 
was  the  prisoner's  duty  to  receive  tbe  contribution*  of 
tbe  members  of  the  society  and  to  advance  money  to 
the  felieviog  offioers  for  the  sick  members,  and  to  paj 
in  tbe  meantime  into  the  West  Biding  Union  Bank  tb« 
moneys  which  he  bad  recdved  at  the  meeting  of  tha 
society  in  his  own  name  for  the  benefit  of  tbe  society. 

Accordingly  on  the  first  Saturday  in  Nov.  1857  he 
received  at  a  meeting  of  the  society  iOL  to  pay  into 
the  bank,  and  on  the  first  Saturday  in  December  fol- 
lowing, the  prisoner,  being  present  at  a  meeting  of  tha 
society,  said  that  be  had  paid  in,  and  produced  a  book 
purporting  to  be  a  banker's  pass-book,  in  order  to  vouch 
to  the  society  that  tbe  sum  of  202.  had  been  paid  to  the 
said  West  Biding  Union  Bank,  and  the  book  so  pro- 
duced was  looked  at  and  examined  by  the  memben  of 
the  society  then  present 

At  subsequent  meetings  of  tbe  society  the  several 
sums  of  40^,  15/.,  40L  and  SOI.  were  paid  to  him  for 
the  like  purpose,  and  the  said  book,  purporting  to  be 
tbe  banker's  pass-book,  was  produced  by  tbe  prisoner 
snd  shown  to  the  members  of  the  society  at  meetings 
of  the  society,  to  vouch  the  payments  of  the  said  several 
sums  into  the  bank. 

The  prisoner  ooBtinned  to  be  tbe  treasurer  of  the  so- 
ciety until  the  last  day  of  Aug.  1861,  and  at  that  time 
the  said  book,  purporting  to  be  the  said  pass-book,  re- 
presented the  account  at  the  banker's  as  follows : — 

Mr.  Charles  Smith,  Shepley,  in  accotmt  with  tbe 
West  Hiding  Union  Bankmg  Company : 
Dr. 


18S9,  Feb.  22.      £  *.   < 
Interest  up  to 
that  time S  15 


1857. 
Nov.  18,  Cash  ... 

1858. 
Feb.  19,  Cash  ... 
Aug.  24,  Cash  ... 
Dee.22,  Caah  ... 

1859. 
Feb.  32,  CMb  ,., 


Cr. 

£  *.  d. 

20  0  O 

40  0  O 
IS  0  O 
40  0  O- 

woo- 
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a  Ciis.  B.] 


Beo.  v.  Wm.  Moodt. 


[C.  Cab.  K. 


Vfoa  a  new  tressarer  being  elected,  an  inrestigation 
taok  place,  and  it  then  appoimd  that  the  book  which 
tbe  priaoner  had  from  time  to  time  prodaced  as  the 
paai-hook  of  the  said  banking  company  for  the 
pvpoie  of  Tosehing  the  payments  of  the  said  several 
■ms  into  the  bank  was  fictitious,  and  did  not  trnly 
npresent  the  state  of  the  account,  bnt  had  been  written 
if  tbe  prisoner's  desire  by  a  person  named  David 
teith,  wbo  was  his  coosin,  whereas  the  genuine  pass- 
beok  kept  between  tbe  prisoner  and  the  banking  com- 
pany stated  the  aooonnt  as  follows : — 

Mr.  Charles  Smith,  Shspley,  in  account  irith  tbe 
We*t  Biding  Union  Bulking  Compiny  :— 


Dr. 

1859. 
May  31,  caaJi  ... 
Jane  30,  balance 


£  I.  d. 
20  0  0 
61  7  4 


Cr. 

1857.  £  t.  d. 

Nov.  18,  Cash...  20    0  0 
Deo.  31,  Interest    0    2  1 


20    2  1 

1858. 
Jnne  30,  Interest    0    5  6 


20  7  7 
Dec  23,  Cash...  40  0  0 
Dec.  31,  Interest  5  6 


18S9.  60  13  1 

Feb  22,  Cash...  20     0  0 
June  30,  Interest    0  14  3 


£81  7  4  £81     7  4 

It  fartber  appeared  that  the  above  acconnt  truly 
repnaeatsd  all  tbe  sums  which  the  prisoner  bad  paid 
isto  the  said  bank,  bnt  that  tbe  actual  balance  in  tbe 
bai^  when  the  new  treasurer  was  elected  was 
3L  la.  1 1 d^  and  no  more,  the  aeoount  having  been  re- 
iteed  to  that  sum  by  the  prisoner  drawing  ont  at 
vatiaos  times  nims  of  money  which  he  had  appropriated 
fsrbia  awn  porpoMS. 

It  was  objected  on  tbe  part  of  the  prisoner  that  this 
was  a  mere  volontary  association,  that  the  prisoner  was 
iaterested  in  the  moneys,  and  that  inasmuch  at  tbe 
haok  which  be  presented  stated  the  sums  which  he  had 
received,  the  mere  misrepresentation  of  the  tme  state  of 
th«  acooaat  between  him  and  the  bank  was  no  offence. 

I  daelined  to  stop  tbe  case,  bnt  told  the  jury  that  if 
tkey  were  of  opinion  that  the  prisoner  presented  a 
blia  acconnt  to  the  members  at  the  meeting  of  the 
aoeiety  with  intent  thereby  to  obtain  credit  for  having 
4aly  paid  into  the  bank  the  various  snms  which  he  had 
meived  and  to  be  continued  in  bis  office  of  treasurer, 
wttk  •  view  to  obtain  other  moneys  from  the  society 
wliidi  be  might  fraudulently  appropriate  to  his  owe 
las,  to  find  hjm  guilty. 

The  Jury  found  him  guilty,  and  I  postponed  the 
jadgment,  and  discharged  the  prisoner  upon  recog- 
liaance  to  appear  when  called  upon. 

I  request  the  opinion  of  the  Conrt  of  Criminal 
Appeal  whether  the  prisoner  was  rightly  convicted. 

John  Meixob. 
Indictment. 

Firrt  count — That  Charles  Smith,  on  the  Sth  March 
18S9,  did  forge  and  counterfeit  a  certain  wriUng  in 
tfce  words  and  figmea  followmg : — 

Mr.  Cfaarlss  Smith,  Shapley,  in  aoconnt  with  the 
West  Biding  Union  Bmikiug  Company. 


Dr. 

18Sa.  £  «.  dL 

Feb.  22,Iater<it 

np  tothattim*  3  16  0 


«ilb  iateet  to  def nnd. 


Cr. 

£  t.a. 

20  0  0 


1857. 
Not.  18,  Caah 

1858. 

Feb.  19,  Cash ...  40  0  0 
Ang.  24,  Cash ...  15  0  0 
Dec  22,  Cash  ...  40  0  0 

1859. 
Feb.  22,  CMh  ...  30  0  0 


Second  coont. — With  uttering  the  said  forged  writing 
with  intent  to  defraud. 

Third  coimt. — Did  (otfft  .1  certain  writing  pnrporUng 
to  be  the  pass-book  between  the  West  Biding  Union 
Banking  Company  and  the  said  Charles  Smith,  with 
intent  to  defraud. 

Fourth  count. — Did  utter  a  forged  pass-book,  with 
intent  to  defraud. 

Fifth  count. — Did  forge  a  certain  other  writing,  pur- 
porting to  be  the  pass-book  between  the  West  Biding 
Union  Banking  Company,  at  Huddersfield,  and  the 
said  Charles  Smith,  with  intent  to  defraud. 

Sixth  count. — Did  utter  a  forged  pass-book  between 
the  West  Riding  Union  Banking  Company,  at  Hud- 
dersfield, and  the  said  Cbailes  Smith,  with  intent  to 
defraud. 

Seventh  count. — Did  forge  a  certain  other  writing, 
purporting  to  be  a  bank  pass-book,  with  intent  to 
defrand. 

Eighth  eomit — Did  utter  a  forged  pass-book,  with 
intent,  &c 

Kinth  count. — Did,  on  the  4th  Sept  1858,  utter  a 
forged  bank  pass-book,  with  intent,  &c 

Tenth  count — Did,  on  the  1st  Jan.  1859,  utter  < 
forged  bank  pass-book,  with  intent,  &c 

Eleventh  count — Did,  on  the  Sth  March  1859, 
utter  a  certain  forged  bank  pass-book,  with  intent,  &c 

Twelfth  count — Did,  on  the  said  Sth  March  1859,' 
utter  a  forged  receipt  for  money,  with  intent  to  de- 
frand, against  the  statute  and  against  the  peace. 

No  counsel  appeared  to  argne  on  either  side. 

Eble,  C.  J. — In  this  case  tbe  prisoner  was  indicted 
for  forging  and  uttering  a  certain  writing,  purporting 
to  be  a  bank  pass-book,  with  intent  to  defraud. 
Tliere  were  various  counts  in  the  indictment ;  and  the 
question  is,  whether  that  is  the  subject  of  forgery. 
The  case  of  Rex  v.  Barrison,  1  Leach  C.  C.  180,  is  in 
point  In  that  case  the  jndges  were  of  opinion  that 
an  entry  in  a  banker's  pass-book  was  an  accountable 
receipt,  within  the  7  Geo.  2,  c  22.  Tbe  conviction 
will  therefore  be  affirmed. 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 


Saturday,  May  3. 
(Before  Erlb,   C.J.,  Martix  and  Crannem.,  BB., 
and  Blackburn  and  Keating,  JJ.) 
Reo.  v.  Wm.  Moodt. 
Forgery — Savings  bank  book—Entriei. 
The  pritoner  was  the  paid  secretary  of  an  UHenroBed 
friendly  society,  of  which  his  w^  tmu  a  member, 
Ths  prisoner  delivered  to  the  locitty  a  book,  on 
which  was  indorsed   "Savmgs  Bank,  Neto-streel, 
IfuddersJUld,"  and  in  which  was  an  entry,  "  1855, 
Oct.    30,   received  40^"     /<  tnis  proved  that  the 
entry  was  a  fonjery,  and  that  the  money  had  not 
been  paid  into  the  savings  bank.      The  jury  having 
found  that  the  prisoner  was  guilty  of  knowingly 
tUierinq  with   intent  to    deeeiee  the   society,  and 
that  he  had,  m  fact,  defrauded  it,  it  was  objected 
far  the  prisoner,  that  being  the  husband  of  a  mem- 
ber, he  was  a  part  owner,  and  could  not  be  made 
criminally  liable  for  defrauding  his  co-owners,  and 
also,  that  the    document  was  not    the  subject  of 
forgery : 
Held,  that  both  objections  were  VKtenable,  and  that 
the  conviction  was  right. 

Case  reserved  for  the  opinion  of  this  Court  at  the 
Yorkshire  spring  assizes,  1862 : — 

The  prisoner  was  tried  at  the  last  assizes  for  the 
eouDty  of  York,  before  me,  one  of  tbe  counsel  named 
in  the  commission. 

The  first  count  of  the  indictment  charged  that  the 

prisoner  feloniously  forged  a  certaui  writing,  in  the 

I  words  and  figures  fottowing : 
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C.  Cas.  B.] 


Asiu>ow>r  V.  Curtis. 


[Baii. 


"Savings  Bank, 

"  Nev-stieet,  Hnddersfiold. 
"  18.^5,  Oct  30,  received  40i." 
with  intent  to  defraud,  against  tlie  form  of  tlie  atatnte. 
The  second  count  charged  the  prisoner  with  uttering 
the  said  writing  knowing  it  to  be  forged,  against  the 
form  of  the  statute. 

The  third  count  charged  the  prisoner  with  forging 
an  accountable  receipt  for  money,  against  the  form  of 
the  statute. 

The  fourth  count  charged  the  prisoner  with  uttering 
a  forged  writing,  purporting  to  be  an  accountable  re- 
ceipt for  money,  knowmg  it  to  be  forged,  against  the 
form  of  the  statute. 

The  fifth  count  charged  the  prisoner  with  forging  an 
acquittance  and  receipt  for  money,  agunst  the  form  of 
the  statute. 

The  sixth  count  charged  the  prisoner  with  uttering, 
knowing  it  to  be  forged,  a  certain  forged  writing,  pur- 
porting to  bo  an  acquittance  and  receipt  for  money, 
against  the  form  of  the  statute  and  against  the 
peace,  &c. 

.  The  counsel  for  the  prosecution  in  stating  the  case 
abandoned  the  connts  for  forgery. 

Eridence  was  given  that  there  was,  before  the  month 
of  Oct.  1855,  and  still  is,  at  Kirkeaton,  in  Yorkshire,  a 
society,  supported  by  monthly  payments,  for  the  relief 
of  sick,  and  burial  of  deceased  members,  called  the 
Society  of  Ancient  Shepherdesses. 

Of  this  society  the  wife  of  the  prisoner  was,  before 
the  month  of  Oct.  1855,  and  until  recently  con- 
tinued to  be,  ■  member. 

The  prisoner  was,  in  Sept  1855,  and  from  that 
time  until  Nov.  1861,  tbe  paid  secretary  of  the 
society. 

At  a  meeting  of  the  society  held  in  the  month  of 
Oct  1855,  he  was  directed  by  the  society  to  pay 
into  the  Huddersfield  Savings  Bank,  for  the  society,  a 
sura  of  40^,  which  was  at  the  time  given  him  for  that 
purpose. 

At  the  then  next  meeting  of  tbe  society,  which  was 
held  either  one  or  two  months  after  the  meeting  in 
Oct  1855,  and  at  which  from  twenty  to  thirty 
members  of  the  society  were  present,  the  prisoner 
delivered  to  the  society  a  book,  on  which  was  indorsed 
the  words  "  Savings  Bank,  New-street,  Huddersfield ;" 
and  on  the  first  page  of  which  was  written, "  1855, 
Oct  30,  received  40/." 

When  the  prisoner  delivered  the  book  be  said, "  That 
is  the  book  belonging  the  money." 

The  book  was  put  into  the  society's  box,  and  not 
token  out  again  until  Oct  1861. 

The  actuary  of  the  Huddersfield  Savings  Bank 
proved  that  neither  the  indorsement  nor  the  entry  was 
in  the  handwriting  of  himself,  or  of  any  person  em- 
ployed at  tbe  bank.  It  was  also  proved  that  if  the 
money  had  been  paid  into  the  bank  on  the  30th  Oct 
1855,  and  had  remained  in  it  until  the  30th  Oct 
1861,  interest  would  have  been  allowed  thereon, 
amounting  to  more  than  12L  10s. 

Prisoner  continued  to  receive  his  salary  from  the 
society  nntU  25th  Nov.  1861,  but  did  not,  after  re 
ceiving  the  40/.,  receive  any  other  money  belonging  to 
the  society. 

The  fact  that  the  40/.  had  not  been  paid  into  the 
savings  bank  was  not  discovered  until  Not.  1861. 

Tbe  prisoner  ^d  not  at  any  time  pay  any  money 
into  the  savings  bank  to  the  credit  of  the  society,  but 
on  the  6lh  Oct  1860  be  paid  10/.  into  the  savings 
bank  to  his  own  credit 

The  counsel  for  the  prisoner  did  not  deny  that  the 
indorsement  and  entry  were  forged,  but  he  objected : — 
1st  That  the  prisoner,  being  at  the  time  when  he 
uttered  the  forged  writing,  tbe  husband  of  one  of  the 
memben  of  tbe  society,  was  part  owner  of  the 
money  •btained,  and  oonld  not  be  made  criminally 


liable  for  any  defrauding  of  his  co-owners,  the  society 
not  being  enrolled  under  the  provisions  of  any  Act  of 
Parliament  2nd.  That  the  prisoner  having  received 
the  AOL  before  he  uttered  the  forged  writing,  there  was 
no  evidence  of  any  uttering  with  intent  to  defraud. 
3rd.  That  the  writing  was  not  a  document,  the  utter- 
ing of  which,  assuming  it  to  have  been  forged, 
and  assuming  that  the  prisoner  at  the  time  he  utteted 
it  knew  that  it  was  forged,  would  support  any  of  the 
connts  of  the  indictment 

I  overruled  all  the  objections,  subject  to  the  opinion 
of  the  judges  on  a  case. 

I  asked  the  jury : — 

1.  Whether  the  prisoner  uttered  the  writing  npon 
and  in  tbe  book,  knowing  it  to  be  forged,  in  order  to 
induce  the  members  of  the  society  to  believe  that  he 
had  paid  the  money  into  the  bank  ?     If  so, 

2.  Did  he  do  this  for  the  pnrpose  of  being  oontinaed 
in  his  ofiSce  of  secretary,  and  thereby  obtaining  fiuther 
moneys?  and 

3.  Was  the  society  in  fact  defrauded  by  Ms  attaring 
the  forged  writing  ? 

The  Jury  answered  all  the  questions  in  the  afflnns- 
tive,  and  found  the  prisoner  guilty  on  the  counts  f« 
uttering,  and  not  guilty  on  the  connts  for  forging. 

I  postponed  the  judgment 

The  question  on  which  I  beg  the  opinion  of  the 
Judges  is  :— 

Chight  the  prisoner  to  have  been  acquitted  on  the 
objections  taken  by  his  counsel,  or  any  of  them  t  If 
he  ought,  then  the  verdict  of  guilty  is  to  be  set  aside,  and 
a  verdict  of  not  guilty  on  the  whole  indictment  enteied, 
otherwise  the  verdict  is  to  stand.  J.  Mokk. 

No  counsel  appeared  to  argue  on  either  side. 

Erlr,  C.  J. — ^Tbis  is  lutetantially  tlio  same  point 
OS  in  the  case  of  Seg.  j.  Charltt  Smith  (see  npra), 
and  we  give  the  same  judgment.  The  circumstances 
aro  very  analogous  in  this  case,  which  was  reserved  by 
Hr.  Monk.  Another  objection  was  taken,  which  we 
think  untenable,  viz.,  that  the  prisoner  was  jointly 
interested  with  the  other  members  in  the  fnnds  of  the 
society.  In  this  case  it  was  a  forgery  that  woold 
defraud  the  whole  of  the  members  of  the  company. 
This  conviction  will,  therefore,  be  afSrmed. 

Martin,  B. — I  am  of  the  same  opinion.  Tbe 
forgery  in  this  cose  would  also  defraud  the  banker, 
who  would  be  rendered  liable  for  acting  upon  it  The 
very  meaning  of  an  entry  of  the  receipt  of  money  in 
tbe  banker's  pass-book  is,  that  the  banker  has  received 
the  money  so  entered,  and  binds  himself  thereby  to  be 
accoontable  to  the  depositor  for  it.  Wliy  is  not  thtt 
an  aocnontable  receipt?  The  conviction  must  be 
afSrmed. 
The  rest  of  the  Conrt  concurring. 

Conviction  offirMi. 


BAIL    OOTTBT. 

B«0Tted  by  T.  W.  Sacxdibs,  Esq.,  TiaiMa-tirlS!'- 

Friday,  Mm/  9. 

(Before  Wiohtmak,  J.) 

AsHDowM  (app.)  V.  Cdrtm  (resp.) 

Summarji  conviction — Appeal  under  (Ae  20  ^  21  PW. 
c.  43— Sereics  of  notice  of  appeal— When  too  late 
— Striking  caee  out  of  the  Crotm  paper. 

An  app.  under  the  20  (f  21  Viet.  c.  43,  must  gie* 
the  resp,  notice  of  appeal  uriih  a  copj/  of  the  ease 
before  transmitting  the  case  to  the  court, 

A  case  having  been  stated  by  justices  under  the  above 
Act,  it  mis  delivered  to  the  app.  on  Friday,  the  7tk 
FA.  On  fh«  6lh  he  transmitted  it  to  the  Crovm- 
office,  and  on  the  tame  day  he  seiU  by  post  to  the 
resp,,  at  Hastings,  a  notice  of  appeal,  and  a  ccpn 
of  the  can,  vUA  tn  due  course  were  delivertd  to 
him  the  next  dag 
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Bao.] 


Bbo.  v.  Tub  Justicbs  or  Cambbidoishibk. 


[Baii. 


BtU,  limt  raei  ntliee  €md  eopg  ku»  wtn  giotn  too 

late. 
StwtUe,  <ia<  if  tie  notiee  and  eopg  earn  ie  jtuwn  to 

lie  rap.  o»  tie  tame  dag  ae  tie  com  it  tmumitted 

iotieeomrt,  it  wiU  ie  mfffieiaU. 

On  a  form«r  day  Himee  obtained  a  role  calling  apon 
tkt  app.  to  ahoir  caiiM  wb;  tbii  om  thonld  not  be 
atraek  oat  of  tba  Crowtt  paper,  no  nifficient  notice  of 
iffnl  bmag  been  gifen  to  the  reep. 

The  fikcte  wen  theee:— On  the  1st  Fdi.  the  app. 
«i*  eaovicted  by  jnetieei,  wberenpon  he  reqnind  them 
to  Mate  •  CM*  for  the  opinion  of  thii  ooart  pnrenant  to 
the  SO  &  SI  Viet  e.  43.  The  caie  wis  aooordiuglj 
«ited  and  was  deliTared  to  the  app.  on  Friday,  the  7  th 
Feb.  On  Saturday,  the  8th,  he  tnumnitted  it  to  the 
CiavB-offioe ;  and  on  the  same  day  he  sent  a  copy  of 
it,  tefether  with  notiee  of  i^peal,  ia  a  letter  to  the 
nsp.,  who  was  residing  at  Hastings,  and  who  re- 
CBved  it  in  dn*  eonrse  *f  post  on  Sunday  morning. 

By  Uw  80  &  21  Viet,  c  43,  i.  2,  it  is  enacted  that 
Aer  the  bearing  and  detennination  by  justices  of  any 
ia&niacion  or  ooinplsint  either  party  to  the  proceeding 
mtf,  if  dissatisfied  with  the  said  determiaation  as 
kang  anioBeans  in  point  of  Uw,  apply  ib  writing, 
vithm  tfaieo  days  after  the  same,  to  the  said  jnsiices, 
te  Stat*  and  sign  a  case  setting  forth  the  facts  and  the 
pounds  of  sneh  determination  for  the  opinion  thereen 
of  aae  of  tlie  Sapetior  Coorts  of  law,"andsneh  par^, 
hsneiaafter  called  '  the  i^tpellunt,'  shall  within  three  days 
sftcr  rsceiring  such  case  trsnsmit  the  same  to  the 
osut  named  in  his  applioation,  first  giring  notice  in 
antiBg  of  SBch  appeal  with  a  copy  of  the  case  so 
staled  aad  signed  to  the  other  party  to  the  proceeding 
a  which  the  determination  was  gireo,  hereinafter  called 
'  the  reqnodait.' " 

frwrndt  appeared  for  the  app,,  and  argued  that,  as 
■etice  of  appnl,  together  with  a  copy  of  the  esse,  bad 
\me  giren  to  the  reepw  within  the  three  days  limited 
by  the  aactioD,  he  bad  sabstaotiiUy  complied  with  it, 
ilthwgh  in  fact  they  were  not  actually  receired  by  the 
Tmf.  nntH  the  day  after  the  case  was  transmitted  to 
the  Crown-office  ;  though  he  slionld  contend  that  the 
setice  ahonld  be  considered  as  giren  at  the  time  it 
was  poated :  (fivme  r.  MtOhtmt,  26  L.  J.  166,  Q.  B.) 
rWioBTXAX,  J. — The  coorts  do  not  take  notice  of  the 
portioa  of  a  day,  and  if  the  notice  had  been  received 
<•  the  aome  day  as  it  was  transmitted  to  the  Orown- 
<Atm,  I  think  it  would  bsve  done,  as  we  should  no: 
h»e  inquired  into  at  what  time  of  the  day  it  was 
IRTia ;  bat  here  it  was  not  receired  until  the  next  day, 
<ad  m  ma>t  look  to  the  time  when  it  was 
ncBTcd.]  The  app.  did  all  that  he  reasonably 
nold  do:  (^Morgan  y.  Edteards  29  L.  J.,  108, 
X.a  :  ITooiftoiue  ▼.  Womb,  29  L.  J.  149,  M.  C.) 
Ia  OtsjiMiiii  T.  SoiauoH  28  L.  J.  90,  H.  C,  which 
ianad«a  theeonxtruction  to  be  put  upon  the  words  of  the 
3fd  seetioii,  that  "  the  app.  at  the  time  of  making  such 
iffisatisn,  end  before  acase  shall  be  stated  onddclirered 
te  Ub  by  the  justice  or  justicrs,  shall  in  every  instance 
eater  ioto  a  recognisance,"  it  was  held  that  be  need  not 
<Bter  inte  ths  recognisance  at  :be  time  of  the  applica- 
two,  eo  that  he  entered  into  it  within  the  three  days. 
[Kt^taUM,  J.— That  case  differs  in  this,  that  the 
■ecdt  arc,  "  at  the  time  of  making  such  applioation 
■ad  hifcce  a  case  shall  be  stated,"  indicating  that  it  is 
a&iaat  if  entered  into  within  the  tliree  days  and  be- 
itf  the  ease  is  stated.]  As  there  ia  no  reason  why 
Ibii  aetioe  should  be  giren  befoiv  transmitting  the 
casi^  the  clause  should  rroeire  a  liberal  construction. 

If— ae,  for  the  reap.,  was  stopped  by  the  court. 

WOTmsw.  X — ^I  think  this  rule  must  be  made  ab- 
■iMsk     Aocordiag  to    the    ordinary    cooatrnctbn  of 
the  noUoe  to  the  reap,  must  he  pre  before 
the  ease  to  the  court.     I  cannot,  cer- 
tbe  object  of  the  word  "  first,"  bat 
it  avtainly  is,  and  it  cannot  be  ssid  that  this 
[Uaq.  Oaa,— Vol.  II.] 


is  merely  a  terhnical  objection,  ainoe  we  cannot  other- 
wise conatme  the  Act  without  depriring  that  word  of 
all  meaning.  The  section  says,  that  the  app.  shall 
within  three  days  after  receiring  sndi  case  transmit 
the  same  to  the  court  named  in  his  application,  "  first 
giring  notice  in  writing  of  sooh  appeal " — that  is  to 
say,  he  must  giro  notice  be/ure  he  transmits  the  osss 
to  the  court.  In  the  present  cass  he  has  not  done  so,  an- 
less,  indeed,  putting  the  letter  into  the  pest  amounts 
to  giving  notice.  I  must,  however,  look  to  the  tin* 
when  tbe  notiee  was  received,  for  I  thmk  that  the  resp. 
csnnot  be  ssid  to  have  had  noties  given  to  him  until 
he  has  received  it,  which  in  this  cose  was  upon  ths 
Sunday,  and  before  that,  the  case  had  been  lodged  at 
the  Grawn-office.  I  cannot  say  that  this  was  what  ths 
T<gisUture  really  meant ;  I  csn  only  say  that  ths 
language  used  ia  express  upon  the  point,  and,  aoeor^ 
ing  to  that,  ths  aotiee  was  not  given  in  time. 


Saturdof,  Mof  10. 

(Before  Wiohtmak,  .T.) 

Bio.  v.  Tbb  Jusnots  of  Caubbioobsbikb. 

Poor-lam — Order  of$ettkmeni  of  a  bmatic  paeper— 

Signature  of  notice  of  groandi  ofapfeaL 
7iie  16  t  17   I'tct.  e.  97  {the  Ptmper  Lmatic  Aet) 
providafor  an  appeal  againtt  on  order  at^udicatinf 
the  settlement  of  a  pauper  lunatic,  and  iy  teeulli 
enacte,  that  w  every  cose  wiere  aoftoe  of  appeid 
againit  nie&  order  it  ginn,  tie  app.  liall,  witk 
tuci  notice,  or  fourteen  da^  at  kail  if/brs  tlte 
teitioni,  tend  to  tie  rttpi,  aetatemmU  m  writiey 
under  hit  hand,  "  or  where  tie  <^>p*.  are  gnardiane 
of  ODj)  union  or  parith,  under  tie  iandi  <(f  anf 
three  or  more  of  tuch  guardiant  of  tie  grounds  of 
tuei  apptaV     Under  the  prooitioni  <f  tie  I  fi 
Will  4,  c.   &1  (local)  the  poor  of  tie  titg  of 
Nortrich  are  managed  bg  sixtg-tiree  guardiant, 
elecitdfrom  tie  variout  parities,  vioform  a  cor- 
poration bg  tie  name  of  "tie  gatemor,  deputg- 
govemor,  and  guardians  if  tie  poor  of  Ae  dtg  md 
oounig  of  Noruiich  and  Hierties  of  the  stone,"  cmd 
tkeg  have  all  tie  powers  qf  churchwardau  and 
overieers  relative  to  the  poor,  and  tie  eorporatiom 
or  tie  gootmor,  or  deputg-govemor,  are  oaMo- 
rueit  to  do  and  perjorm  all  ads    at    ciurd^ 
wardent  and  overseers : 
BiU,thatlhe  lUlh  section  of  tie  16  f  11  Viet  e.97, 
applies  to  such  a  union,  and  that  tie  notice  of 
grounds  of  appeal  against  an  order  of  tettlentent 
of  a  lunatic  pauper  ihould  haee  been  tigned  bg 
three  of  tie  guardians,  and  tiat  being  signed  iy 
tie  governor  onlg  it  urns  bad. 
Toter,  Seijt,  on  a  former  day,  obtained  a  rule  call- 
ing upon  the  justices  of  Cambridgeshire  and  the  apps. 
in  a   certain  appeal,  to  show  cause  why  s  oerfiomrs 
should  not  issue  to  remove  into  this  court  all  orders 
mode  by  tbe  said  justices  at  tbe  qnarter  sessions  held 
in  January  lost,  upon  an  appeal  between  the  oorpon- 
tion  of  the  governor,  deputy -governor  and  guardians 
of  the  poor  of  the  city  and  county  of  Norwich  and  ths 
liberties  of  the  some,  apps.,  and  the  guardians  of  tbo 
Cambridge  Union,  resps.,  touching  an  order  adjudicat- 
ing the  settlemeat  and  maintenance  of  Mary  Barber,  a 
pauper  lunatic 

It  appeared  that,  ou  the  1 1th  July  I86I,  an  order 
was  made  upon  the  application  of  the  guardians  of  ths 
poor  of  the  Camliridgellaian,  whereby  theplaceof  settle- 
ment of  one  Mary  Berber,  a  pauper  lunatic,  was  ad-, 
judged  to  be  in  the  parish  of  St.  John,  Timber-bill. 
Thui  order  was  directed,  "  To  the  Norwich  Cor- 
poration of  Guardians  of  the  Poor  of  the  City  of  Nor- 
wich and  County  of  the  some  City  (in  which 
t^e  parish,  township,  or  place  of  St.  John,  Timber-hill, 
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u  «omprisad)  and  to  Uie  chmehwardeu  and  oreneen 
of  th«  poor  of  tha  (aid  paiUb,  townahip,  or  place  of  St. 
John,  Timber-hill,  ia  the  aaid  citjr  of  Korwioh  and 
county  of  the  same  city."  On  the  2nd  OoL  notice  and 
ground*  of  appeal  were  sent  aij^ed  "  Jamea  Winter, 
QoTCmor  of  the  corporation  of  the  goramor,  depaty- 
govemor  and  guardiana  of  the  poor  of  tin  city  and 
coonty  of  Nonrioh  and  liberties  of  tha  same." 
:  Upon  the  appeal  coming  on  for  trial  the  respa. 
vbja^ad  that  the  appe.  were  not  entitled  to  ha  heard 
Wasmnch  aa  no  valid  notice  of  grounds  of  appeal  had 
been  giran,  the  notice  giren  not  baring  ba«i  al|ned  by 
three  goaidianaaa  required  by  aect.  Ill  of  tha  16  & 
17  Vict.  c.  97.  The  sessions  orermled  this  olfaction 
and  proceeded  to  hear  the  appeal  upon  the  marita,  and 
lUunately  quashed  the  order  of  a^odication  with  ooats, 
subject  howerer  to  a  case. 

The  poor  of  tha  dty  of  Norwich  are  goreined  by  a 
local  Act,  1  &  S  WUL  4,  c  &1,  which  direeU  that  aUty- 
three  persona  shall  be  annually  elected  from  the 
paiisbes  in  the  city  and  county  of  Norwich  to 
be  guardiana  of  tha  poor  of  such  city  and 
county,  and  that  they  aia  to  be  a  corpora- 
tion by  tha  name  of  "  Tha  Goramor,  Deputy* 
Ootemor  and  Guardians  of  the  Poor  of  the  City 
and  Connty  of  Norwich  and  Liberties  of  the  same," 
and  the  Act  aonfars  upon  such  corporation  all  the 
powers  of  chorchwardena  and  orergeera  as  far  as  relate 
to  the  poor,  and  the  corporation,  or  the  governor,  or 
deputy-gOTemor,  are  authorised  to  do  aad  perform  all 
aets  as  charobwardens  and  OTonears  of  tha  poor,  and 
nay  institute  and  defend  any  appeal,''  &c. 

By  the  16  &  17  Vict.  o.  97  (the  Pauper  Lnnatic 
Aet)  proTisiona  are  enacted  for  appealing  against  any 
order  adjudicating  the  settlement  ot  a  lunatic  pauper, 
and  sect.  Ill  enacts  that  "  in  every  case  where  notice 
«f  appeal  against  such  order  ia  given,  the  app.  shall, 
with  such  notice,  or  fourteen  days  at  least  before  the  first 
day  of  tha  sessions  at  which  such  appeal  is  intended  to 
be  tried,  send,  or  deliver  by  post  or  otherwise  to  the 
resp.  a  statement  in  writing  under  their  or  bis  hands  or 
haad,  or  where  the  spps.  are  the  guardians  of  any  union 
or  parish,  under  the  hands  of  any  three  or  more  of 
Mch  gaaidians,  of  the  grounds  of  snch  appeal,"  && 

Keame,  Miila  and  Orridgt  showed  cause,  and  con- 
taaded  that  the  notice  of  grounda  of  appeal  was  well 
signed  by  the  governor  of  the  incorporation  alone,  for 
that  snch  notice  was  not  governed  by  sect.  Ill  of  the 
16  &  17  Viot.  e.  97,  which  requires  such  notice  to  be 
•igned  by  three  guardians,  and  that  tha  incorporation 
ia  not  a  union,  nor  are  the  guardians  guardians  within 
Aba  meaning  of  the  I33nd  section  (interpretation 
danse)  of  the  16  &  17  Vict,  c  97 :  (,Reg.  t.  Si. 
Otorge't,  Bamner-tfiiare,  18  L.  J.  160,  M.  C. ;  Reg. 
T.  Wert  Bidiiig  of  YorhUre,  14  L.  J.  119,  M.  C.) 

Tozer,  Serjt.  and  Markig  argued  that  the  II  1th 
aeation  applied  to  the  Norwich  Union.  They  were 
itoppadby 

WiGHTifAK,  J.— It  atama  to  ma  that  the  1 6  &  17 
Viet.  0. 97  applies  to  this  case,  and  that  whatever  was  the 
nia  under  Uie  local  Act,  yet  tliat  now  it  is  necessary  that 
the  gronnda  of  appeal  should  be  signed  by  three 
gaaidians.  In  fact,  the  constitution  of  this  union  does 
nat  essentially  differ  from  that  of  ordinary  nnions.  The 
point  of  doubt  was,  whether  this  was  a  union  within 
the  16  &  17  Vict,  c  97.  I  thinic  that  it  ia.  It  is  a 
collection  of  parishes  to  elect  guardians,  and  which  are 
raally  united  and  form  a  union.  I  am  oertamly  sorry 
that  such  an  objection  should  prevail,  hut  I  am  bonnd 
U  buIm  the  mla  absolute. 

Rale  abtohtefor  a  etiHerari. 


OOUBT  07  aVEEN'S  BENCH. 

Beportsd  bx  Jona  Tnoxpsoa,  T.  W.  SaoaDsas,  and  C.  J.  H. 
HansLax,  Ktqrs.,  BanM*i*4t-Law. 

Tkurtdof,  April  24. 
Reg.  v.  The  UsrrED  KiaoDox  Elbcteio 
Teuigbaph  Coxpaht  (Luhted). 
Bigkwttg — Nvaanoe — Ttlegng^  poilt. 
On  tm  tudidmeiU  fir  a  imtaiice  t'n  u&((r>e(«*jr  a 
lugkwa!/  bg  tnct'mg  telegraph  pottt  vjxm  it,  Ae 
judge  direcUd  the  jury— firtt,  tkat  ts  th»  cote  of  am 
orcUiiarg  htgkwag,  aUkoagh  it  nag  be  of  a  varfiaf 
and  wwmuU  mdth,  naming  belmen  fencet  one  on 
each  tide,  the  right  of  poitage  or  wag,  frimifadt, 
ami  imlut  there  be  evidence  to  the  contrwrg,  extendi 
to  the  whole  ipace  between  the  fencet,  and  the  pmbSe 
areentiUedto  the  ute  of  the  entire  of  it  ae  the  high' 
wag,  and  are  not  coi^med  to  the  part  whieh  wag 
he  metalled  or  htft  in  order  far  the  more  conve- 
nient nte  ofearriagee ;  eecondtg,  that  a  permanent 
obetntcHon  erected  on  a  highwty,  plaeed  there  with- 
onl  lawful  exalte,  which  rendert  the  wag  leu  ooat- 
modiout  to  the  pnblie,  it  an  tmlawful  ad,  andtr 
nniianee  at  common  law,  and  thai  if  the  Jmy  believed 
that  the  d^.  placed,  for  the  pnrpoie  of  proft 
to  thenteltet,  pottt,  with  the  object  catd  intention  of 
keeping  them  permanent^  there  in  order  to  nudxa- 
telegraphic  eosummteoluMt  between  dittant  placet, 
and  did  permanentig  te^  them  there  andthepotte 
were  of  tuch  tixe,  dimentiont  and  toSdilg  at  (» 
obitnct  and  prevent  the  pottage  of  carriaget  imd 
horme,  or  fbot  pattengert  ifwa  (Aa  parte  <tf  the 
Ughmig  where  theg  etood,  the  jwrg  onght  to 
Jlad  the  defit.  gnil^,  and  that  the  ciicnmitane*m 
that  the  pottt  were  not  placed  upon  the  hard 
or  metalled  part  of  the  higkwag  or  tpoa  afbotpalh 
ariifieiallf  formal  upon  it,  or  thai  Ihejurg  might 
think  that  tu^ient  ipacefor  the  pMie  traffic  rs- 
mained,afre\mmuileri<dcircmnitancetatreffiirdtth» 
legal  right,  emi  do  not  affect  the  right  qfthe  Cromn 
to  the  verdieti 
Held,  that  Iketedbtctiont  were  rigU. 

Indictment  for  tha  obstruction  of  a  highway  by  tb» 
erection  of  telegraph  poats  thereon,  removed  into  this- 
court  hj  certtorari,  and  tried  at  tha  last  Aylesbory 
assise*  before  Martin,  B. 

The  fint  count  of  tha  indictment  chuged  the  defti. 
with  digging  up  and  removing,  and  misplacing  and 
digging  holes  in  the  footway  on  the  south  side  of  tha 
tumpiln-road  from  Beaconsfleld  to  the  river  Colne,  and 
erecting  and  placing  posts  with  wires  fastened  to  both 
aides  oC  the  posts  upon  the  said  footway,  and  con- 
tinuing the  same,  and  thereby  obstracting  and  incum- 
bering the  highway. 

The  second  count  charged  the  delts.  with  obstmct- 
ing  and  incumbering  High-street  ia  the  town  of 
BeacoDsfield  in  a  similar  way. 

The  other  counts  charged  rimilar  «WnietioM  t» 
highways  in  other  and  diSerenl  parta  of  Un  oonnty— 
in  the  parishes  of  Denham,  Iver,  Ohalfont,  £l.  Peter's, 
BeaconsBeld,  Woobom,  and  Chipping  Wyconrii*. 
The  defts.  pleaded  not  guilty. 
It  appeared  at  the  trial  that  the  telegraph  post*  in 
question  were  in  all  cases  erected  with  the  assent  of  Un 
authorities  who  were  the  immediate  guardians  of  thk 
highway,  and  in  some  instances  were  erected  on  th» 
highway,  but  in  most  cases  upon  the  strips  of  land  by 
the  side  thereof,  and  in  some  cases  in  spots  where  SDch 
adjacent  atrips  were  so  broken  np  or  covered  with 
briars  as  to  be  practically  impissable.  After  a  good 
deal  of  evidanea  had  bean  given  on  behalf  of  the  pios»- 
cution,  Martin,  B.  tohl  tha  coDuael  that  he  aboold  dimet 
the  jury  as  follows  :^ 

I.  In  the  case  of  aa  ordiaary  highway  (slthoo^ 
it  may  be  of  a  varying  and  unequal  width) 
ranning    between   feooes,  ena  oa   aaoh   side,   tto- 
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rigbt  of  pusaga  ot  wsy  primd/acie,  ind  nnlesa  there 
he  endoioe  to  the  oontnuy,  extended  to  the  whole 
ifaoa  between  the  fences,  and  the  public  are  entitled  to 
the  Bie  of  the  entire  of  it  ai  a  highway,  and  are  not 
le  be  confined  to  the  part  which  may  be  metalled  or 
kept  in  repair  for  the  more  conrenient  use  of  carriages 
<r  foot  passengers.  2.  That  a  permanent  obstmotion 
enctcd  on  a  highway,  and  placed  there  without  lawful 
sotbority,  which  renders  the  way  leas  commodious 
ihan  brfora  to  the  public,  is  an  unlawful  act,  and  a 
Mblie  nntsance  at  oommon  law ;  and  that  if  the  jury 
belieTed  that  the  defts.  pUced,  for  the  purpose  of  profit 
to  themsehres,  posts,  with  the  object  and  intention  of 
keeping  them  permanently  there  in  order  to  make  a 
tei^raphic  commuuication  between  distant  places,  and 
Si  permanently  keep  them  there,  and  the  posts  were 
tf  locb  size,  dimensions  and  solidity  as  to  obstruct 
ud  prevent  the  passage  of  carriages  and  horses  or  foot 
psasengen  upon  the  part  of  the  road  where  they  stood, 
the  jury  ought  to  find  the  defts.  guilty  on  the  indict- 
aiest ;  and  that  the  circumstances  that  the  posts  were 
Bet  placed  on  the  hard  or  metalled  part  of  the  high- 
way, or  upon  a  footpath  artificially  formed  upon  it,  or 
that  the  jury  might  think  that  sufficient  space  for  the 
fnblie  traffic  remained,  are  immaterial  circumstances 
as  regards  the  l^al  right  of  the  Crown  to  the 
ffidict. 

Upon  this,  the  defts.'  oonnsel  said  that  it  would  be 
osaleas  to  keep  up  the  defence  any  longer,  and  a  ver- 
die*  was  than  taken  for  the  Crown. 

Afril  17. — CMaUtf  moved  for  a  new  trial,  on  the 
gieiiad  vS  misdirection ;  and  cited  Steel  r.  PrichM, 
2  Sudc  B«p.  463 ;  Jtea.  r.  SumuU,  3  El.  &  B.  942  ; 
JiB  T.  Tmdal,  6  A.  &  £.  143 ;  Heg.  t.  BelU,  16 
Q.S.  1022  ;  S^.r.  IFr^iK,  3  B.  &  Ad.  681;  Xexy. 
Si^U,  a  T.  B.  106. 

Ctir.ade.vult. 

April  24. — Croxftoh,  J. — ^This  case  was  moved 
I7  Ut.  O'Malley  before  the  Lord  Chief  Justice,  my 
biatber  BUdcbnm  and  myself.  It  comes  before  the 
eooft  in  rather  an  nnusnal  shape.  It  appears  that,  on 
the  evidence  for  the  prosecution  being  given,  or  rather 
he£ara  the  evidence  for  the  prosecution  was  closed,  my 
bratber  Martin  atsted  what  he  should  say  to  the  jniy  as 
a£<ection  to  them;  and  upon  that  the  defts.'  counsel 
aid,  that  if  that  was  to  be  the  direction  to  the  jury,  it 
was  todess  for  the  case  to  go  to  them,  and  my  brother 
Martin  verf  properly  took  tbe  course  of  putting  down 
ia  writing  what  his  direction  was.  The  case,  there- 
fee,  comes  before  this  court  in  the  shape  of  a  mis- 
£nc£ion  on  these  written  propositions;  and  the  question 
is,  whether  we  can  see  that  there  was  any  misdirection 
in  tluMe  propoeitions.  The  indictment  was  against 
the  Uoitod  Kingdom  Electric  Telegraph  Company  for 
patting  their  posts  on  a  high  road  so  as  to  obstruct 
the  pntilic  and  passengers  in  the  use  of  the  high  road. 
We  did  not  give  judgment  before  hearing  the  case  of 
Stf.  r.  Tram,  because  we  thought  it  was  possible  that 
asowthiog  might  be  said  in  the  course  of  that  case 
(and  neariij  the  same  authorities  were  cited  in  both 
ema)  that  we  might  wish  to  consider.  Having  heard 
the  ease  of  Set;,  v.  TVoM  it  does  not  appear  to  us  that 
Aera  is  anything  to  prevent  our  giving  judgment  in 
this  case  now.  My  brother  Martin  l«d  down  two 
prapoaitions,  and  all  that  we  have  to  do  is  to  examine 
and  see  wbc^ier  or  not  we  can  find  any  ground  of 
modirection  in  that  summing  up.  If  there  is  a  mis- 
4ireetian  it  mnat  be  taken  as  if  ue  case  had  gone  to 
the  juy  on  a  misdirection,  but  we  most  see  dktinotly 
that  there  is  something  vmmg  in  what  my  brother 
Jtartin  stated  to  the  jury  Iwfore  we  can  interfere  by 
Way  ef  new  trial.  Upon  the  subject  of  the  first  pro- 
feation  b«  says,  "  In  the  case  of  an  ordinaty  high- 
Vf,  altlioDg^  it  may  be  of  a  varying  and  nnequol 
wiMi,  nianiog  between  fences  on  each  side,  the 
■o^itfaatpor  way  prima  fatk,  unleas  there  be 


evidence  to  the  contrary,  extends  to  the  whole  spaca 
between  the  fences,  and  the  public  are  entitled  to  tbe 
use  of  the  entire  of  it  as  a  highway,  and  are  not  confined 
to  the  part  which  may  be  metalled  or  kept  in  order  for  the 
more  convenient  nse  of  carriages  and  foot  passengers.** 
That  seems  to  us  to  be  a  very  proper  direction.  An 
objection  was  made  to  it  in  two  ways  by  Mr.  O'Malley. 
It  was  Biud  that  that  would  apply  to  cases  where  there  is 
a  highway  open  to  a  considerable  green  sward  or  land 
which  may  be  inclosed  by  the  lord  of  the  manor,  if  con- 
nected witli  the  waste,  or  by  the  landowner,  if  it 
belongs  to  tbe  landowner,  and  that  the  direction  to  tbe 
jury  would  take  in  a  place  of  that  kind  whicli  is 
really  not  a  part  of  the  highway.  But  I  own  it  strikes 
me  that  qy  brother  Martin  guards  canfnlly  against 
that.  He  speaks  of  an  ordinary  highway  as  running  be- 
tween fences,  and  he  says  that  prima  /acie  that  is  to 
be  taken  as  a  highway ;  and  I  think  every  one  would 
say,  as  Lord  Tenterden  said,  in  Jiex  v.  Wright :  '*  I  am 
strongly  of  opinion,  when  I  see  a  space  of  fifty  or 
sixty  feet,  throngh  which  a  road  passes  between  inclo- 
sures,  set  out  by  an  Act  of  Parliament,  that,  unless  the 
contrary  be  shown,  the  public  are  entitled  to  the  whole 
of  that  space,  although  perhaps,  from  economy,  the 
whole  may  not  have  been  kept  in  repair.**  No  doubt 
that  is  the  highway  according  to  one  of  the  late  cases, 
WiUioBU  T.  WUcox,  6  Ad.  &  El.  329,  where  the  court 
were  considering  whether  the  right  of  passage  over  water 
was  the  same  as  a  right  of  passage  over  land,  and 
which  tbe  court  said  extends  over  every  part  of  it. 
That  really  is  the  effect  of  what  my  brother  Martin 
says.  He  says :  "  Primd  facie,  and  unless  it  is  ex- 
plained, the  public  have  a  right  to  pass  over  the  whole,*' 
and  I  think  it  must  be  taken  in  connection  with  what 
he  said  at  the  end,  "  and  the  public  are  not  confined  to 
the  part  which  may  be  metalled  or  kept  in  order  for  the 
more  convenient  use  of  carriages  and  foot  passengers.'* 
The  proposition  is  confined  to  the  case  of  an  ordinai7 
highway  running  between  fences,  though  it  may  be  of 
varying  and  unequal  width.  That  is  the  principle  of 
Sex  V.  Wright,  which  is  a  very  strong  case,  and 
the  principle  is  idso  laid  down  in  several  other  cases 
which  are  referred  to  in  Sex  v.  Wright.  Taken 
altogether,  I  think  it  comes  to  this,  that,  primijacie, 
when  you  look  at  a  highway  running  between  fences, 
unless  there  is  something  to  show  the  contraiy,  the 
public  have  a  right  to  the  whole,  and  an  not  confined 
t-o  the  metalled  part  of  it.  Mr.  O'Malley  was  not  able, 
when  we  asked  whether  he  would  confine  it  to  the 
metalled  part,  to  show  any  other  defined  line.  He 
suggested  two  cases  which  I  have  referred  to  before, 
and  said  this  might  not  be  a  part  of  the  highway,  but 
might  be  4  part  of  the  waste  or  part  of  the  land  of  the 
freeholder,  to  which  the  road  did  not  extend.  If  then 
was  an  acre  of  land  before  yon  got  to  the  hedge  itself, 
that  would  be  excluded,  in  my  mind,  by  what  my 
brother  Martin  says,  as  to  not  being  confined  to  the 
metalled  road.  So  in  the  other  case  that  Mr. 
O'Malley  pressed  ns  with.  He  said,  supposing  a  part 
of  this  is  a  rock,  or  something  of  that  nature 
on  which  no  passenger  can  go,  that  is  excluded 
by  the  circumstances  my  brother  Martin  mentions. 
When  yon  consider  it,  that  is  not  a  port  of  the  high- 
toad.  If  there  is  a  rock  standing,  or  if  there  is  a  house 
which  was  built  before  the  road  was  dedicated  to  the 
public,  it  is  not  a  part  of  the  road.  Therefore,  taking 
this  first  direction,  that  the  whole  of  the  road  between 
■  fences  primiXaeie  is  to  be  taken  as  the  road,  and  that 
yon  are  not  confined  to  the  mettled  part,  that  appears 
to  us  to  be  correct.  Then,  in  point  of  fact,  the  first 
proposition  seems  to  be  little  more  in  effect  than  saying, 
as  was  said  in  the  authorities  I  referred  to,  and 
in  several  other  authorities,  that  the  public  have 
a  right  of  passage  over  the  whole  of  tlie  highway. 
The  eecond  proposition  is  a  larger  one.  It  is,  "  that 
a  pennanent  obstraction  erected  on  a  highway  placed 
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there  withont  Unfal  autlioiitjr,  which  lenden  the  wajr 
leaa  commodioiu  tban  before  to  the  public,  is  an  un- 
lawful act  and  a  public  nuiiance  at  common  law,  and 
that,  if  the  jnty  believed  that  the  defts.  placed  for  the 
purposes  of  profit  to  themselves  poiits  with  the  object 
and  intention  of  lueping  them  permanently  there,  in 
order  to  make  a  telegraphic  communication  between 
distant  places,  and  did  pennanently  keep  them 
there,  and  the  posts  were  of  such  sixe  and  dimensions 
and  solidil;  as  to  obstruct  and  prevent  the  passage  of 
carriages  and  horses  or  foot  passengers  upon  the  parts 
of  the  highwa]r  where  they  stood,  the  jury  ought  to 
find  the  defts.  guilty  upon  the  indictment,  and  that 
the  drcumatancea  that  the  posts  were  not  placed  upon 
the  hard  or  metalled  part  of  the  highway,  or  upon 
the  footpath  artificially  formed  npon.  it,  or  that  the 
jury  might  think  that  sufficient  space  for  the  public 
tn^o  remained,  are  immaterial  circumstances  as 
ngards  the  legal  right,  and  do  not  affect  the  right  of 
the  Crown  to  the  verdict."  Now  that  appears  to  us 
to  be  substantially  a  proper  direction,  because  in 
effect  it  comes  to  this,  whether  there  is  a  prac- 
tical obstruction  to  the  public  using  the  high- 
way. All  the  cases  cited  by  Mr.  O'Malley  camr 
to  that,  and  it  was  so  explained  in  the  last  case  of 
Stg.  T.  Rtusell;  that  is  what  is  called  there  a  ma- 
thematical obstruction,  or  an  obstruction  that  was  not 
practical — so  put,  I  think,  by  myself — there  being  a 
■apposed  nuisance  upon  the  sands  from  children  biuld- 
iog  erections  npon  the  sands,  mathematically  or  geo- 
lopcally  speaking,  that  would  be  an  obstruction  in 
Mme  passible  way,  as  throwing  a  stone ;  but  you  must 
look  to  see  what  the  practicid  meaning  of  it  is.  My 
brother  Martin,  I  think,  raised  that  point  by  saying, 
"  So  as  to  obstruct  and  prevent  the  passage  of  carriages 
and  horses  or  foot  passengers  upon  the  parts  of  the 
highway  where  they  stood,  the  jury  ought  to  find  the 
defts.  guilty."  In  the  case  of  Seg.  v.  Ruaell  the  jury 
fbnnd  in  effect  that  there  was  no  practical  nuisance— 
at  least  that  was  the  construction  that  we  put  npon  it, 
aod  the  jury  having  fotmd  that,  that  was  an  answer  to 
the  indictment.  But  where  it  is  found  that  there  is  a 
practical  obstraction — and  I  trndeistand  my  brother 
Martin's  statement  to  be  that — on  a  part  of  the  high- 
way by  which  the  public  are  prevented  from  tuing  it; 
that  dearly  is  a  nnisanoe  according  to  all  the  defini- 
tions of  nuisance.  The  learned  Baron  is  also  right  in  say- 
ing that  the  circumstance  that  the  part  passed  over  is  not 
metalled  or  prepared  for  purposes  of  convenience,  as  has 
been  said  in  several  cases,  really  makes  no  difference, 
nor  does  it  make  any  difference  that  snffident  space 
was  left.  According  to  Rex  v.  Wrigkt,  where  Lord 
Tenterden  went  into  it  with  great  force,  the  public 
are  entitled  to  all  the  space  on  the  sides  of  the  high- 
way, as  he  said,  for  the  purpose  of  light  and  air,  and 
parties  cannot  withdraw  any  part  of  the  highway  from 
the  general  purposes  of  traffic  with  impunity.  We 
most  take  it  that  the  jury  fotmd  these  facts  in  the  way 
pat  before  us,  that  the  defts.  did  keep  up  posts  of 
such  size  and  solidity  as  to  obstruct  and  prevent  the 
passage  of  horses  and  carriages  or  foot  passengers  npon 
the  psrts  of  the  highway  where  they  stood.  It  was 
pot  by  Mr.  O'Malley  that  the  case  ought  to  have  gone 
to  the  jury,  for  that  some  of  the  posts  appeared,  by  a 
photograph  that  was  produced,  to  be  on  inaccessible 
parts  of  the  high  road.  I  think  npon  this  direction,  if 
that  had  been  so,  it  would  not  make  any  difference ; 
because,  if  half-a-dozen  posts  are  on  inaccessible  parts 
of  the  highway,  even  supposing  they  could  be  lawfully 
pat  there,  it  would  be  no  object  to  the  conpany  to 
have  thna  few  posts  left.  It  was  said  that  Uiere 
were  different  counts,  and  that  there  was  a  verdict 
upon  all  those  counts.  I  think,  if  any  were  subject 
to  those  exceptions,  the  delta,  ought  to  have  said 
they  bad  some  of  those  posts  which  would  come 
witbin  the  exception*   lefentd   to   by  my  brother 


Martin.  They  did  not  do  that,  and  it  woold 
be  quite  useless  to  grant  a  rule  as  to  two  or  three  of 
those  posts ;  indeed,  we  could  not  do  it  as  it  is  left  to 
us,  because  Mr  O'Malley  did  not  ask  for  a  verdict  npon  . 
those  particular  posts.  We  have  not  the  power  of 
granting  a  mle  for  a  new  trial,  imless  we  see  that  thero 
is  something  to  be  complained  of  in  tbese  two  propo- 
sition*. I  tAa  them  as  amounting  to  this,  that,  prtnxi 
fiuM,  the  high  road  is  not  confined  to  the  metalled 
part,  but  nms  to  the  fences  or  boundaries  of  the  high 
road,  and  that  if  there  is  a  practical  obstruction  upon 
that  which  prevents  parties  usiog  it  as  a  highway,  that 
is  a  nuisance.  That  is  the  effect  of  the  summing  up, 
which  appears  to  me  to  be  correct,  and  therefore  I 
think  that  there  shonld  be  no  rule. 

Blackbubh,  J. — I  am  of  the  same  opinion,  but  I 
do  not  think  it  necessary  to  add  anything  to  what  has 
been  said.  Rvle  rtfused. 

WiUon,  Brutom  and  Carpmatl,  attorneys  for  the 
prosecution. 

Rickardi  and  WaUer,  attorneys  f»r  the  defts. 

April  a*  and  May  U. 
Reo.  v.  Tuaih  ajid  othsbs. 
NtuMonee  to  highway — Sirtet  trammigt — Comnt  of 
vettry — Metropoli*  Local  Management  Act  1845 — 
Judgment  eu  agaaut  part  of  the  defts. — Nea  trial. 
To  vithdnm  a  part  of  the  public  Ughata/from  the 
use  of  the  public  t>  a  general  miieance.     A  street 
tranueag  is  such  a  mthdrawal  and  such  a  nuiaonee. 
An  indictment  charged  the  defts.  mith  a  Buuanee  bg 
laying  down  an  iron  tramaai/  on  a  common  higlueag, 
and  teili  conspiracf  to  eommit  a  mdsanee.      It 
appeared  at  the  trial  that  the  tram  mts  laid  down 
iy  the  dffl.  T.  with  the  sanction  of  the  vestn/  of  L^ 
tn  vhom  the  management  of  the  highisags  of  the 
parish  vested  by   the  Metropolis  Local  Management 
ActlMS.     The  evidence  for  the  prosecution  proved 
that  the  tramway  was  a  souree  of  danger  and  in- 
convenience to  the  pubUc  using  the  highway  m  the 
ordinary  manner.     The  jury  then  interposed,  and 
expressed  their  opinion  that  the  tramwm/  obstmeted, 
in  a  substantial   degree,  the  ordinary  use  of  the 
highway  for  oarriages  and  horses,    and  rendered 
it  unsafe  and  inconvenieni  in  a  subslantiai  degree. 
The  defts.  proposed  to  give  evidence  to  show  that 
a  great   number    of  persons    used  the  veUdet 
nmmTtg  on  the  line,  whereby  a  large  amount  of 
expen&are  was  saved  : 
Held,  that  such  persons  tMre  not  Aepersons  using 
the  highway  in  the  ordinary  manner,  and  that  such 
evidence  was  inadmissibU ;  and  that  the  vestty  had 
no  power,  voder  the  96th  section  of  the  Metropolis 
Local  Management  Act,  to  grant  permission  to  the 
deft.  T.  to  lay  down  such  tramway. 
This  was  an  indiotment  for  laying  down  a  tramway 
on  the  public  road  between  Westminster-bridge  and 
Kennington.      Trmn   and   Hathaway  were   the  pro- 
jector  and  contractor,  and  the  other    defts.  members 
of  the  Lambeth  vestry,  who  granted  their  permission 
to  lay  down  the  line  of  tramway. 

The  first  count  of  the  indictment  charged  the  deft*. 
Train  and  Hathaway  (his  surveyor)  and  certain  mem- 
bers of  the  Lambeth  vestry,  with  noisance  for 
digging  holes  and  trenches  in  the  public  highway 
between  Westminster-bridge  and  Kennington,  and 
with  removing  soil,  with  laying  down  a  tramway, 
and  with  laying  down  timl^r  and  rails.  The 
second  ooiut  chargiBd  the  defts.  with  a  oooBpira^  to 
obstruct  and  ,  render  dangerous  the  said  highway,  and 
that  in  porsuance  of  such  conspiracy  th^  did  dig, 
entrench  and  cut  into  the  said  highway,  and  made  deep 
boles  and  removed  soil  and  laid  down  a  tramway,  aod 
laid  down  timber  and  rails,  thereby  obstructing  the  said 
highway.  The  third  eoant  charged  the  defts.  with  a 
ooo^inwy  by  doing  owtain  Mts  to  obattoet  ui  nnte 
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>  the  highway ;  mod  ttie  fourth  eoont  charged 
tcoBtjbwej  without  sittiog  oot  th«  acts.    Plea,  not 

Th*  mdietment  was  remored  into  this  ooart  by 
tmiionai,  and  at  th«  trial  at  Kingston  at  the  lut 
ifringMOxea,  before  Erie,  J.,  it  appeared  that  the 
saiaDce  complained  of  was  a  tramway  for  omnibuses 
tiid  dmni  from  the  Surrey  side  of  Westminster-bridge 
tt  KaBamgton ;  that  it  had  been  laid  down  by  the  deft 
Tnb  and  his  foreman  Hathaway  with  the  sanction  of  the 
Uiabetb  nstry,  in  whom  the  management  of  the  high- 
«iys  of  the  pariah  was  vested  by  the  Metropolis  Local 
Msiigsnient  Act  1845.  Evidence  was  addnced  on  the 
fsrt  ^  the  prooecation  of  aoddents  occasioned  by  the 
trsBway,  when  the  jury  interposed,  and  expreesed 
their  perfect  conviction  that  the  tramway  in  qaestion 
shtraiiitsJ  in  a  aobstantial  degree  the  ordinary  use  of 
tfcs  U^iway  for  carnages  and  horses,  and  rendered  it 
tnsie  and  ineonreniest  in  a  substantial  degree.  Evi- 
tece  was  tendered  for  the  defence  to  show  that  a  great 
samber  of  persona  nsed  the,  omnibuses  which  ran  on 
the  tramway,  whereby  a  large  amonnt  of  expenditure  was 
aned,  snd  that  this  sort  of  conveyance  was  more 
expaUtiaiu  and  more  comfortable  than  the  old  omnibiis ; 
te  the  learned  Judge  refused  to  admit  it,  and  ruled  that 
if  dw  act  complained  of  was  dangerous  and  inconve- 
>>eat  is  a  aubMantial  degree  to  a  part  of  the  public 
Mag  a  ri(^t  to  nas  the  way,  it  would  be  a  nuisance, 
mi  that  the  evidenoe  offered  as  to  its  convenience  as 
U  Bother  part  of  the  public  would  be  no  defence.  A 
*ofiet  was  t^en  for  the  Crown  as  against  the  defla. 
Tnia  and  Hathaway,  leave  being  reserved  to  enter 
ttt  vwdiet  for  those  defts.  if  the  oonrt  should  be  of 
«fm«n  that  they  irere  justified  in  what  they  had  done 
—jg  the  agreement  with  the  vestry,  and  that  the 
wtoy  had  power  to  authoriae  the  laying  down  of  the 
Imaway  under  the  Metropolis  Local  Management  Act, 
18  *  19  Vict,  c  120. 

Boma,  J.  a  iKnapp  and  C.  B.  PMock  with  him) 
Bond  to  enter  a  verdict  for  defts.  Train  and  Hatha- 
nj,  pvnant  to  l«ive,  or  for  a  new  trial,  on  the 
pmsi  rf  misdirection,  rejection  of  evidence,  and  that 
•^  'foj  disregarded  the  evidence  propwed  to  be 
!*»<«-  He  referred  to  R.  v.  RuatU,  6  B.  &  C.  566  ; 
^■J.  Ward,  A  A.  &  E.  384,  889,  404,  and  con- 
*<jW  that  it  was  a  question  for  the  jury  whethir 
•■•t  Wis  done  was  not  a  reasonable  and  convenient 
■"apnent  of  the  highway  for  the  convenience  of  the 
Fwe  geoeraUy  osing  it,  and  for  the  accommodation 
^WBe  paaing  along  it :  {Lord  Grotoenor's  case,  3 
^  511,  674 ;  R.  v.  Jforrit,  1  B.  &  Ad.  441,  447 ; 
«•  T.&tt,,  16  Q.  B.  1022,  1036,  1087.)  Many 
«{■  *re  done  vrhieb  are  beyond  doubt  an  obatmc- 
bn  of  the  highway,  and  an  inconvenience  to  part 
ftke  public  using  it,  but  which  are  not  a  nuisance, 
*•»  they  are  a  benefit  to  the  public  generally.  A 
mtfith,  for  example,  deprives  people  uaing  the  road  of 
y«tioi  of  it,  yet  this  cannot  be  considered  a  nuisance. 
O",  as  to  the  consent  ^ven  by  the  vestiy,  the 
*«««piiJi»  Local  Management  Act  1845,  18  &  19 
^  «.  120,  by  sect.  98,  enaeU  that  it  shall  be 
■■W  for  every  veatry,  from  time  to  time,  to  caose  all 
*  y  rf  the  streets  within  their  parish  to  be  paved 
«  Rpared  when,  and  as  often,  and  in  anch  form  end 
■■'"i  and  with  such  materials  aa  such  vettry  think 
»;  uader  that  daose  the  vestry  bad  power  to  give 
■«r  assent,  this  tramway  being  a  speides  of  pave- 
■*  which  they  had  power  to  adopt. 

Cwi,  oD  behalf  of  the  vestry,  moved  for  a  new 
msL 

^jn?»4. — Cboxftoh,  J. — We  have  had  to  con- 
■■•"s  of  the  jodgea  on  tome  other  eases,  and  my 
**«  Keller  has  tsken  the  opportunity  of  consulting 
™.C.J.  on  the  ease  we  have  jost  heard,  Reg.  v. 
"mmd  etien,  and  we  find  from  him  that  there 
^MUi|  liks  a  bargain  that  this  ihoald  be  aetn- 


ally  reserved,  and  we  are  at  perfsct  liberty  to  deal 
with  it  exactly  in  the  way  we  should  in  any  ordinary 
case  ^in  which  the  queetioo  is  whether  there  should 
be  a  new  trial  or  not ;  and  therefore,  unless  we  eater- 
tain  some  doubt  about  the  matter,  we  ought  not  to 
raise  doubts  where  we  entertain  none,  and  we  all  of  ns 
entertain  a  very  strong  opinion  that  this  conviction 
was  proper  and  right,  that  there  is  no  ground  for  dis- 
turbing it  on  the  part  of  the  defts.  whom  Mr.BoviU 
represents,  and  that  we  ought  to  refuse  the  rule  on 
these  grounds.  It  seems  clearly  admitted,  that  tbia 
would  be  a  niusanoe  unless  it  fell  within  Hr.  Bovill's 
proposition,  which  I  will  read  directly,  as  he  stated 
it.  He  has  stated  it  very  clearly  to  us,  and  properly. 
It  is  admitted  that  there  was  strong  evidence  one 
way,  and  no  evidence  that  could  alter  the  opi- 
nion of  the  Jury  as  to  this  being  a  nuisance, 
dangerous  to  tbe  ordinary  passengers  on  the  high- 
way, unless  Mr.  Bovill  could  bring  it  within  the  pro- 
position which  he  tried  to  establish,  trying  to  distin- 
gniah  it  between  the  cases  that  have  settled  the  law, 
that  yon  cannotj  for  the  advantage  of  one  part  of 
the  public,  commit  acta  which  will  be  a  naisaooe 
to  the  rights  of  others  who  have  rights  of  pas- 
sage over  water,  or  mattera  of  that  kind.  Ur. 
Bovill  has  attempted  to  distinguish  that,  and  be  says 
that,  admitting  that  this  would  be,  on  the  evidence 
given,  a  nuiaance  to  the  passers  by  in  the  ordinary  way 
on  the  highway,  yet  he  say*  thu  is  sudi  a  ben«Bt  to 
oartain  peiaona  who  would  tise  this  new  mode  of  com- 
mnnicatioa  that,  talcing  it  altogether,  there  was  a 
question  for  the  jury  whether  it  could  be  considered 
aa  a  nuisance.  Uis  propoaition  is  this :— He  says, 
"  My  contention  is,  it  is  a  question  for  the  jury  whe- 
ther what  was  done  was  not  a  reasonable  and  convenient 
arrangement  of  the  highway  for  the  convenience  of 
the  public  generally  using  that  highway,  or  for  the 
accominodation  of  .the  traffic  paanng  along  it."  He  ia 
obliged,  as  it  struck  me  at  the  time,  to  confine  bis  propo- 
sition and  to  take  bis  case  out  of  the  oases  that  have  so 
clearly  established  the  law  the  other  way.  He  is  obliged 
to  introduce,  as  part  of  bis  propoaition,  an  arrange- 
ment of  the  highway  for  ue  convenience  of  the  public 
generally  nnng  that  highway,  and  for  the  accom- 
modation of  Die  publio  passing  along  it.  It  ap- 
pears to  me  that,  admitting  his  proposition  to  be 
true,  he  does  not  bring  this  case  within  that,  because 
it  appears  to  ma  this  is  not  any  arrangemoot  for  the 
orduMuy  use  of  the  highway,  such  as  tbe  alteration 
of  the  footpath,  and  the  alteration  of  the  pave- 
ment, and  matters  of  that  kind;  it  is  for  the 
use  of  tbe  highway  generally  as  a  highway  for 
carriages,  horses  and  foot  passengers,  and  fairly  it 
might  be  saiJ  raising  a  part  of  the  highwaya  for  foot 
passengers  is  for  the  use  of  the  higliway,  it  is  to  be 
used  by  all  parties.  But  it  is  a  use  of  the  highway, 
that  is,  the  King's  highway,  and  it  may  posnbly  be— I 
do  not  mean  to  say  that  it  is,  because  you  might  put 
many  cases  where  there  might  be  an  arrangement  so 
much  tor  the  benefit  of  one  party  using  tbe  highway  as 
to  be  destructive  to  parties  that  want  to  use  it  for 
another  purpoee ;  but  admitting  generally  that  his  pro- 
position might  be  maintainable,  it  appears  to  me  that 
this  is  not  making  any  arrangement  for  the  use  of  the 
highway  in  the  ordinary  way  of  using  the  highway, 
but  on  tbe  contrary  it  seem*  to  me  that  it  is  practi- 
cally withdrawing  so  much  of  the  highway  from  its 
use  as  an  ordinary  part  of  the  highway.  Hr.  BovlU 
says  that  the  running  of  tbe  carriages  is  not  matter 
put  in  the  indictment,  but  that  it  arises  before  ns  in 
this  way,  that  laying  the  tram  is  dearly  a  nuiaance 
acoording  to  the  finding  of  the  jury  and  the  evidence. 
Unless  he  can  make  oot  that  the  use  of  the  carriages 
brings  the  ease  within  the  rule — and  in  my  opinion  it 
doea  not  do  so— I  think,  so  far  from  l«ing  aa 
amngemtnt  for  nse  of  the  bisbway  by  t»&s  w^  it 
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as  a  highway,  it  is  «n  arraogement  quite  different  from 
the  oidinarj  use ;  it  is,  in  effect,  withdrawing  bo  moch, 
as  I  pat  it  several  times  to  Mr.  Bovill,  from  the 
ngolar  ordinary  use  of  the  highway.  It  seems  to  me 
idle  to  snppose  70a  can  use  the  part  of  the  highway  taken 
up  by  the  tramroad.  A  carriage  meeting  one  of  these 
machines,  which  is  confined  to  the  tram,  cannot  give 
and  take  the  road,  and  it  seems  to  me  to  be  with- 
drawing BO  mnch  from  the  highway,  to  be  n»ed  as 
a  tramway,  and  that  is  the  way  in  which  all  these 
obstractions  arise,  sacli  as  in  the  case  we  have  Jnst 
disposed  of  (Reg  t.  The  United  Kingdom  Telegraph 
Company"),  and  all  others  where  you  withdraw  a  part 
from  the  public :  it  is  a  general  nuisance.  Mow,  it 
seems  to  me,  that  however  advantageous  this  may  be, 
of  necessity,  as  Mr.  Borill  says,  and  no  doubt  it  is  very 
important  to  the  persons  interested  in  it,  and  is  a 
very  useful  iovention,  and  one  which  may  save  a 
deal  of  money,  and  may  be  aseful  to  persons  travelling 
with  it.  That  may  be  so ;  but  those  are  not  persons 
who  want  to  use  it  in  the  ordinary  way  of  using  a 
highway,  and  I  think  it  falls  within  that  class  of  cases 
of  Bex  V.  Latigvorlh,  which  we  took  a  great  deal  of 
pains  in  considering,  where  some  pipes  were  laid  in  the 
highway  for  a  short  time  by  a  gas  company,  without 
the  leave  of  the  Act  of  Parliament ;  and  when  parties 
introduce  a  new  mode  of  conveyance,  which  is  not 
suitable  to  the  old  mode  of  a  high  road,  they  must 
take  the  almost  constitnlional  course  of  getting  an  Act 
of  Parhament,  by  which  they  are  put  under  such 
regulatioDS  as  will  protect  the  public.  The  only  other 
question  is,  whether  there  was  any  evidence  of  this 
being  for  the  ordinary  purpose  of  the  high  road,  which 
ought  to  go  to  the  jury.  It  does  not  appear  to  ma  that 
there  was  any  evidence  suggested  to  sliow  it  was.  It 
was  put,  that  it  was  very  beneficial  to  persons  who 
wanted  to  remove  from  spot  A.  to  spot  B.  So  would 
an  ordinary  railroad,  to  persons  in  that  situation;  but 
it  does  not  appear  to  me  that  there  is  any  evidence  at  all 
to  bring  the  case  within  Mr.  Bovill's proposition,  that  this 
was  an  arrangement  of  the  highway  for  the  convenience 
of  the  public  uung  the  highway.  I  think  there  was  no 
evidence  to  go  to  the  Jury  upon  that,  and  it  comes  be- 
fore us  as  on  a  motion  for  misdirection.  I  should  be 
very  glad  if  the  parties  were  able  to  take  the  decision 
to  a  higher  court.  They  could  not  have  done  that  if  we 
had  granted  the  rule ;  but  as  we  none  of  us  entertain 
any  doubts  it  is  not  consistent  with  our  duty  that  we 
should  do  so,  but  it  is  a  comfort  to  me  to  suppose  that 
if  we  are  wrong  in  any  way,  this  is  not  binding  on  the 
defiB.,  and  they  can  contest  it  in  another  indictment, 
and  they  can  pnt  it  on  the  record  in  the  way  of  a 
special  verdict,  and  so  get  the  opinion  of  a  court  of 
appeal  Therefore,  we  think,  or  I  think  at  all  events, 
that  this  is  clearly  established  to  be  a  nuisance  by  the 
evidence  and  the  finding  of  the  jury  in  that  re- 
spect, unless  brought  within  Mr.  Bovill's  rule.  It  is 
not  brought  within  Mr.  Bovill's  rule,  but,  on  the 
oontrary,  there  is  no  evidence  that  could  have  gone 
to  the  jury  properly  to  show  this  was  an  arrangement  of 
the  highway  for  the  benefit  of  the  public  using  the 
liighway  as  a  highway,  and  therefore,  I  think,  the  rule 
should  be  refused.  There  was  a  second  point  he  took, 
that  they  were  protected  under  the  Metropolis  Local 
Uanagement  Act ;  that  this  really  was  a  mode  of 
paving  the  metropolis.  Really,  that  almost  raised  a 
amUs  when  Mr.  Bovill  took  it,  and  I  do  not  think  it 
zequires  any  answer.  It  seems  almost  ludicrous  to  say 
that  making  a  tramway  of  this  kind  was  a  mode  MT 
paving.  Then  another  motion  was  made  by  Mr. 
Garth,  and  I  think  on  one  of  the  points,  or  perhaps 
two  of  the  points,  resolving  itself  into  one,  there  should 
be  a  rale,  if  it  is  thought  worth  while  to  go  on  with  it. 
I  cannot  help  thinking  it  is  a  great  pity,  because 
Vi.  Garth,  if  be  suoceods,  can  have  no  costs,  and  I  do 
not  MS  any  «8e  ia  ksspiog  up  the  snppgwi  d>acgcd 


in  the  parish,  or  that  one  party  should  have  a  triumph 
in  having  a  question  of  corporation  law  decided  one 
way  or  the  other ;  bnt,  as  it  is  before  ns,  we  must 
decide  it.  The  first  point  Mr.  Garth  makes  is,  that 
these  parties  are  merely  liable  as  corporators.  My 
strong  notion  is,  that  if  individual  corporaton  eoacor 
in  a  resolution  to  put  the  corporate  seal  to  a  matter  of 
this  kind,  thst  they  may  be,  and  some  of  them  appear 
to  be,  in  that  predicament,  and  probably  would  be,  in 
my  opinion,  peisonally  liable,  becanse  I  am  supposing 
they  actually  direct  the  thing  to  be  done.  I  fancy,  if 
corporators  were  to  vote  to  pnt  the  seal  to  some  illegal 
act,  such  as  to  anthprise  a  party  to  go  into  another 
party's  house,  that  they  would  be  individually  liable. 
There  was  some  discussion  as  to  that.  I  referred  to 
that  case  in  which  we  held  thst  a  corporation  might  be 
liable  for  a  libel,  bnt  it  was  thought  by  a  great  many 
persons  whose  opinions  have  very  great  weight  that  a 
corporation  was  not  liable.  I  think  myself  they  are 
liable,  becanae  they  might  put  their  corporate  seal  to  it ; 
but  I  do  not  see  that  that  prevents  the  corporators 
individuslly  being  liable,  becMise  I  think  they  would 
be  liable  as  accessories  to  a  trespass,  and  so  prindpals 
to  the  trespass ;  and  I  do  not  see,  because  they  are 
part  of  a  corporation,  that  individually  taking  part  in 
that  order  which  is  carried  out  makes  them  less 
amenable  for  the  consequences  of  that.  That  may  be 
a  question  fit  to  discuss.  And  there  is  a  further  ques- 
tion on  that  part  of  the  case,  whether  these  parties,  all 
of  them,  did  interfere  in  the  last  resolution ;  and  it 
may  be  that  those  who  voted,  for  instance,  to  pnt  a 
supposed  case — very  likely  a  resolution  was  move<U 
that  it  should  be  taken  into  consideration  on  such 
a  day,  and  those  parties  might  not  be  liable; 
therefore  I  think  there  should  be  a  rule  to  see 
how  far  these  individuals  are  made  responsible. 
Aud  then  there  is  a  qnestion  of  whether,  it 
being  a  corporate  Act,  prevented  their  being  liable 
individually,  and  whether  it  is  brought  home  indi- 
vidually to  them.  That  may  be  considered  also.  I 
think  also,  on  the  other  point,  perhaps,  we  should  have 
hardly  granted  the  rule ;  I  should  have  doubted  it  very 
muoh  if  I  had  not  thought  it  necessary  to  grant  the 
rule  on  the  point  which  I  am  coming  to,  because,  on 
looking  at  the  agreement,  there  may  be  a  deal  of  doubt 
whether  it  is  more  than  a  permission  or  licence  to  do 
the  act,  and  it  might  not  make  them  liable,  either  as 
wrong-doers  in  trespsss,  or  still  less  in  a  criminal  point 
of  view.  1  by  no  means  say  that  it  is  not  so,  for  the 
words  are  rather  doubtful,  and  they  do  seem  to  autho- 
rise that  meastu«,  and  that,  it  may  be  said,  is  impos- 
sible to  be  carried  out  without  causing  mischief; 
therefore  I  by  no  means  say  I  am  clear  on  that ;  but 
I  think  there  is  doubt  enough  on  those  points.  Then 
there  were  other  points.  Tlie  third  point  was  the 
mode  of  paving,  with  which  we  need  not  trouble  our- 
selves any  more,  for  we  have  all  a  strong  opinion  that 
theie  is  nothing  in  that.  My  impression  is  a  very  strong 
one,  that  in  the  fonrth  point  there  really  is  nothing : 
that  their  being  vestrymen  will  not,  in  the  absence  of 
some  Act  of  Parliament  which  I  expected  would  be 
referred  to,  make  them  liable  for  a  misdemeanor  of 
this  kind ;  but,  as  Mr.  Garth  raises  some  doubt  upon 
that — I  do  not  say  the  subject  is  free  from  doubt, 
because,  if  anybody  wanted  an  impossible  task  to  per- 
form, they  might  set  to  work  to  reconcile  all  the  cases, 
beginning  with  StMou  v.  Clark,  down  to  the  present 
time,  which  is  almost  impossible.  I  do  not  know 
thst  that  has  been  extended  mnch  to  cases  of  misde- 
meanor, and  I  think  there  is  not  much  in  the  point ; 
but,  as  Mr.  Garth  takes  the  rule  on  the  other  two 
points,  he  may  have  it  on  that  On  those  three  points 
he  may  have  the  rule  ;  but  I  should  express  an  opi- 
nion that  these  nice  points  of  law  ought  not  to  be 
brought  befoic  us  by  iat  parties  concerned,  more  for 
amosement,  er  for  wishing  to  have  an  iovestigatioii 
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BiiAOKBOBX,  J. — I  am  of  the  fame  opinion.  On 
Mr.  Borill's  mle,  I  take  it.  that  the  facts  at 
the  tiial  seem  to  hare  been  dear,  that  the  tnun- 
waj  that  was  pat  down  on  this  hi^way  was  proTtd 
sad  kmad  by  the  jury  to  be  dangeroos  and  inconvenieat 
to  a  portion  of  tbe  pablic  using  the  highway  in  the 
etdiuny  way  in  order  to  drire  opon  it — I  think  prin- 
cipally to  thoee  riding  npen  it  on  horsebad^  bnt  still 
daagsroos  and  inconvenient  to  a  portion  of  those  nsing 
the  highway  in  the  ordinary  coarse;  and  Mr.  BoTill's 
point  was,  that  although  it  might  J>riin4  Jaeie  be  a 

,  yet,  he  sad,  yon  might  alter  the  highway  so 
to  adapt  it  for  the  conrenience  of  traffic  on 
I  eoone  of  the  highway,  and  that  that  alter- 
weald  not  ntt  asarily  bo  a  nuisance,  though 
is  the  ocorse  of  alteration,  or  in  oooseqneooe  of  it, 
yea  migirt  prodooe  some  degree  of  inoonrenience  and 
daagar  to  part  of  those  who  wen  using  it.  He  put,  as 
iisNBfwi  of  it,  the  oonTsrting  a  part  of  the  h^hwsy 
iata  a  fbotpath  for  paaaengets,  or  the  paving  with 
stSQsa ;  that  they  might  be  dangerons  to  riders,  though 
K>y  aiTaatageoas  for  the  heavy  traffic;  and  without 
sayioK  tbia  is  precisely  right,  I  think  that  probably,  to 
a  very  considerable  extent,  that  priodple  may  be  right, 
sad  tbmigh  it  would  leqoire  our  careful  consideration 
taeaoBciata  it  predaely,  so  as  to  define  the  proper 
fiaila,  certainly  I  think,  to  sons  extent,  that  principle 
Bsi^t  be  right,  and  it  might  be  a  very  proper  question 
ta  ba  lafi  to  the  jury  in  such  a  case,  whether  or  no  the 
alloatiaa  of  the  highway  for  the  pnrpoee  of  adapting  it 
tathe  use  of  the  traffic  for  which  the  highway  was  mi^, 
w»  or  not  done  so  as  to  bo  a  nnisanos.  Then,  in  the 
pceaaat  case,  I  think  the  pnint  does  not  arise  at  all, 
ftr  I  lake  it  to  be  clear ;  and  I  do  not  think,  from  what 
eaa  can  collect  in  the  diacoision,  that  this  wss  a 

1  alteration  of  the  highway  for  any  purpose  of 
J  it  to  existing  traffic,  but  a  proposal  to  make 
altaatiaa  on  the  face  of  the  highway,  so  as  to 
;  it  to  a  new  and  substituted  mode  of  carrying  on 
diffarent  from  any  mode  that  had  been  in  pre- 
ordiaaiy  ose  on  the  highway — a  new  and  substi- 
talsd  node  of  carrying  the  traffie  :  and  the  evidence 
that  Mr.  Borill  propMed  to  call,  and  which  the  jury 
aad  would  bo  immaterial,  on  the  judge's  direction, 
aad  wUoh,  after  that  notice  from  the  judge  and  the 
jary ,  was  not  given — the  evidence  proposed  to  be  given 
was  not  to  show  what  would  have  been  a  qneslion  of 
bet  in  dispute,  but  to  show  that  this  tramrosd  wss 
aet  made  for  omniboaes  of  a  sort  previously  in  use, 
bat  with  the  inteuiion  of  using  a  new  and  substituted 
asda  of  carrying  the  traffic,  which  would  be  highly 

I  to  the  public  If  that  was  the  fact,  and  if  it 
1  that  the  new  mode  of  adapting  the  high- 
w^  wanld  be  highly  beneficial  to  the  pubUc,  I  do  not 
ttiak  it  would  prevent  the  matter  being  a  nuisance  as 
it  exista  at  present.  I  do  not  think  a  new  mode  of 
ntafaiug  with  the  traffic  on  a  highway  is  a  matter 
which  can  be  left  to  a  jury  to  osnsider  on  the  balance 
rfliisliiiiiiiij  I  think  when  that  is  the  case  the  oon- 
ititntisn  of  the  country  provides,  what  is  almost  now  a 
oart  of  jostioe,  a  regularly  constituted  court,  thst  it 
■Mt  be  considered  before  a  committee  of  the  two 
Booses  of  Parliament,  whether  or  no,  on  the  balance 
<f  the  whole  testimony,  the  introduction  of  a  new 
■adi^  and  interfering  with  the  old  common  law  rights 
ef  the  parties,  will  be  beneficial  or  no;  and  then  allow- 
iag  that  to  be  done,  snbjetrt  to  sneb  restrictions  and 
Icoii  aa  they  think  fit.  I  think,  it  the  alteration  of 
At  faad,  placing  the  tramway  in  a  public  highway, 
aarid  be,  aa  the  dsfts.  wish  to  contend,  and  for  aaght 
I  know  to  the  contrary  it  may  be,  a  great  ben^t, 
ttit  is  a  ease  to  be  made  befora  eommitteea  of  the 
■mm*  of  Parliament,  in  order  to  obtain   an  Act 


for  the  purpose ;  but  it  does  not  afford  any  jnatifi- 
oation  to  those  who  interfere  with  the  high- 
way, not  for  the  purpose  of  adapting  it  ts  the  mora- 
oonvenient  carrying  of  the  existing  traffic,  but  for  the 
purpose  of  adapting  it  to  a  new  and  snbstitated  and* 
of  carrying  that  tnffic,  which  it  is  said,  and  perhapa' 
truly,  would  be  more  beneficial  than  the  other.  That 
being  so,  the  evidence  would  not,  in  my  opnioo,  ha- 
properly  admissible,  and  it  was  not  pretended  to  $$j, 
this  wss  the  old  mode  of  canyiog  on  the  traffic,  hot 
merely  to  show  that  it  wonld  be  beneficial ;  and  tha 
lirection  which  I  take  to  have  been  given  wa8> 
in  itself  perfectly  correct  Then  as  to  the 
next  point,  in  which  it  is  contended,  because  tho 
vestry  have  been  parties  to  this,  and  the 
vestry  have  a  general  power  ts  repave  and  repair 
the  streets  in  the  mode  they  think  fit,  I  agree  with 
my  brother  Ctompton,  that  to  say  that  laying  tnut- 
ways  is  a  mode  of  repairing,  is  really  a  proposition 
bsrely  to  be  stated  to  us,  and  requires  no  answer.  Aad 
on  tlM  ground  that  Ur.  Qarth  has  put,  it  u  quits  snf- 
fident  to  say,  the  rule  mri  will  be  granted  on  tbo- 
gronnda  my  brother  Crompton  has  statM ;  but  I  Ihiniiv 
conaidering  how  the  matter  stands,  that  there  is  ■»■ 
verdict  against  those  defts.,  and  if  they  get  a  verdict 
for  that,  it  oan  do  them  no  good,  ndther  save  them 
expense,  or  procure  them  costs ;  and  if  they  fail,  as  I 
csn  see  no  prosecutor  who  csn  get  anything  froas. 
them,  it  is  for  the  wisdom  of  both  sides  to  oousider; 
but  it  seems  to  me  far  the  best  thing  to  let  tho- 
mle  drop,  and  let  nothing  be  ssid  on  dther  side,  or 
else  to  enter  a  noUt  pnaeqm. 

Hkllob,  J. — I  think,  in  this  case,  the  diieetioo  prs- 
posed  to  be  given  to  the  joiy  by  the  Lord  Chief 
Justice  is  right;  and  the  nMMnoit  it  can  be  con- 
sidered that  there  was  no  evidence  o6bred  to  the  jary, 
bnt  it  is  taken  ss  a  conceded  fact  thst  this  is  dsngerona 
to  persons  travelling  in  carriages  and  on  faorsebMk,  sa 
having  the  same  right  to  use  the  highway  as  others— 
the  moment  thst  is  conceded,  then  is  an  end  of  A» 
case,  because  the  countervailing  advantage  to  a  portion 
of  the  public,  by  which  they  economise  their  funds  snd 
save  10,000^  s-year,  is  not  the  ssme  benefit  to  the 
public  itself.  The  proposition  of  Hr.  Bovill  may  bo 
accurately  applied  to  some  change  of  the  highway,, 
that  is  to  say,  if  some  mode  of  altering  the  highway 
could  be  adopted  so  ss  to  effect  the  better  ose  of  it  as  a 
highway,  in  the  ordinary  coarse  of  the  nse  of  the  high- 
wsy,  it  may  be  a  question,  soms  time  or  another, 
whether  it  is,  on  the  whole,  beneficial  or  not ;  bat  that 
is  not  a  case  like  the  present,  where  it  is  conmded,  that 
to  a  portion  of  the  public  it  is  dangerous  aad  inoon- 
venient.  It  follows,  then,  as  a  matter  of  course,  ths- 
only  evidence  tendered  by  Mr.  Bovill  was  evidenoe  of 
the  countervailing  benefit  to  those  persons,  who,  it  wss 
said,  wonld  save  as  mnch  as  10,00(M.  a-year  by  tha 
change.  That  appears  to  me  dearly  not  admissible, 
and  I  think  the  Chief  Justice  was  perfectly  right 
in  rejecting  the  evidence  ;  and  I  am  of  opinion,  on  all 
the  grounds  taken  by  Mr.  Bovill,  there  ought  to  be  no- 
mle.  With  reference  to  the  motion  of  Mr.  Qarth,  I 
do  not  want  to  say  anything  more  than  has  been  said 
by  my  learned  brrthnn. 

Garth. — I  am  obliged  to  your  Lordship.  I  am  with 
my  learned  friends  Mr.  Lush  snd  Mr.  Seijt.  Ballantine, 
and  I  most  consult  with  them  before  anything  is  done. 

Cbomptok,  J. — It  stmck  me  yon  might  get  leavs 
of  the  Mtomey-Oenersl  to  enter  a  noUeprottqui. 

Garth, — We  need  not  draw  the  mle  up  yet  ontil  I- 
have  consulted  my  learned  friends. 

Majf  12.— if.  Cliamber$,  Q.  C.  {Bawlaiu  and  /oye* 
with  him)  moved  for  judgment  agunst  the  defts.  Trsin 
and  Hathaway. 

Bovill,  Q.  C.  Kntg^  and  C.  E.  Pollock  appeared  for 
Train  and  Hathaway. 

Lush,  Q.  0.  for  the  vsttry. 
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Beg.  t'.  The  Jusncis  or  trb  Nobth  Biono  of  Yobkshibb. 


CQB. 


The  OovBT  laid  that,  in  the  present  state  of  the 
neord,  thej  coold  not  paas  jadgment  npon  these  two 
dafU.,  tinoe  in  theerentof  the  TesttynMO,  who  were 
alao  daft*.,  obtuning  a  new  trial,  it  might  be  that 
the  defts.  Train  and  Hathaway  had  already  snffeted  a 
part  of  their  pnni<hment  before  that  time  arrived  ;  at 
the  same  time,  if  in  the  intcrral  the  nuisance  was  con- 
tinued, whan  the  defta.  were  called  up  for  judgment, 
tba  court  would  take  that  fact  into  conaidention. 

Mondag,  April  S8. 
Bbo.  v.  Thc  Jusncia  op  thb  Noiau  Bmixo  or 

YoBKSHUta. 

Poor — Ctrt*  of  mapatded  order— Apptal—Dutrtu 
— Umdmmu  tojuitieeM. 

Wi«rt  Hurt  w  no  appeal  given  agaiut  an  order  of 
JHitieet  for  txpmut  of  a  pauper,  the  juttices  are 
bamid  to  enforoe  it,  and  in  the  event  of  their  re- 
JMig,  (it*  eoairf  wm  grant  a  mandammifor  a  die- 


Thia  was  a  rule  calling  on  three  justices  for  the  North 
Riding  of  the  eoanty  of  York,  and  the  overseers  of  the 
poor  A  the  parish,  township,  or  place  of  Ovendlton,  in 
the  sud  tiding,  to  show  cause  why  the  said  justices, 
or  two  of  them,  should  not  issue  their  warrant  to  levj 
hj  distress  and  sale  of  the  goods  and  chattels  of  the  said 
overseers  the  sum  of  UL  14s ,  being  the  amount  of 
the  chai;ges  and  expenses  incurred  by  the  overseers  of 
the  poor  of  the  township  of  South  Otterington,  in  the 
said  riding,  for  the  maintenance  of  James  Yarker  the 
elder,  onder  a  suspended  order  of  removal,  dated  30th 
April  1860. 

The  order  of  removal  referred  to  alleged  that  James 
Ys^er  the  elder,  Elisabeth  his  wife,  and  their 
two  children  Haiy  Hannah,  aged  three  years  or  there- 
abouts, and  James,  aged  aix  vreeks  or  thereabouts,  bad 
come  to  inhabit  in  and  were  inhabiting  in  the  said 
township  of  South  Otterington,  not  having  gained  a 
legal  settlement  therein,  nor  produced  any  certificate 
acknowledging  them  to  be  settled  elsewhere,  and  that 
they  were  actually  chargeable  to  the  said  township  of 
South  Otterington,  audi  cfaargeability  arising  from 
sickness  of  ihe  said  James  Yarker  the  elder,  and  which 
sickness  the  justices  were  satisfied  would  produce  in  him 
permanent  disability,  and  that  the  said  panpers  had  not 
rssided  in  the  said  township  of  South  Otterington  for 
five  years  next  preceding  the  said  application  and 
complaint.  And  it  was  ai^'ndged  that  the  lawful 
settlement  of  the  said  Jamee  Yarker  the  elder  and 
his  sud  wife  and  children  was  in  the  said  parish, 
township,  or  place  of  Oversilton,  and  the  order  required 
the  said  overseers  of  the  poor  of  the  said  township  of 
South  Otterington  to  convey  the  said  James  Yarker 
the  elder  and  his  wife  and  children  from  and  out  of  the 
said  township  of  South  Otterington  to  the  said  parish, 
township,  or  place  of  Oversilton,  and  to  deliver  them  to 
the  overseers  of  the  poor  there,  and  also  required  the 
said  overseers  of  the  poor  of  the  said  parish  of  Over- 
silton to  receive  and  provide  for  them  as  inhabitants 
of  the  said  parish. 

The  grounds  of  removal  were :  First,  that  the  said 
paupers,  or  any  of  them,  had  not  resided  in  the  said 
township  of  South  Otterington  for  five  years  next 
preceding  the  application  for  the  aforesaid  order,  and 
that  they  the  said  paupers  were  poor  and  destitute  and 
in  the  actual  reoript  of  relief  from  and  out  of  the  funds 
raised  by  law  for  the  relief  of  the  poor  in  the  said 
township  of  South  Otterington,  and  were  chifrgeable 
thereto,  and  that  the  last  pUce  of  the  lawful  settle- 
ment of  the  said  paupers  was  at  the  time  of  the  said 
complaint  and  still  was  in  the  said  township  of  Over- 
silton. Secondly,  that  the  said  J.  Yarker  the  elder,  and 
Elisabeth  his  wife,  and  their  two  children,  bad  come  to 
inhabit,  and  were  inhabiting,  in  the  said  township  of 
South  Otterington,  and  before  and  at  the  time  of  the 
making  of  the  said  fint-naued  order  wers  and  slill 


are  chargeable  to  the  said  township  of  South  Ottering- 
ton, and  receiving  weekly  relief  therefrom,  such  relief 
being  rendered  necessary  by  the  sickness  of  the  said  J. 
Yarker,  which  sickness  will  produce  in  him  permanent 
disability.  Thirdly,  that  the  said  J.  Yarker  the  elder 
hath  done  no  act  to  gain  a  settlement,  and  is  the  lawful 
son  of  T.  Ysrker  and  Nancy  his  wife,  who  were  married 
about  thirty-four  years  ago  at  Oversilton  aforesaid. 
Fourthly,  that  the  said  J.  Yarker  the  elder  wa» 
lawfully  married  about  four  years  ago  at  the  superin- 
tendent registrar's  ofBce  at  Thirsk,  in  the  said  riding, 
to  his  present  wife  Elizabeth,  and  by  her  he  has  tw» 
children  lawfully  be);otten,  the  said  Maiy  Hannah  and 
James  Yarker.  Fifthly,  that  in  or  about  the  year  ISIS 
or  1819,  the  said  T.  Yarker  being  about  eighteen  yean 
of  age,  and  m  or  aboot  the  year  1818  or  1819,  when  » 
bachelor  and  without  a  child  or  children,  was  lawfully 
hired  into  the  township  of  Oversilton  aforesaid  by  Joha 
Ho^gart,  at  Martinmas,  for  a  year  as  his  servant  ia 
husbandry,  and  pursuant  to  such  hiring  entered  upon 
such  service  with  his  said  master  in  the  said  township  of 
Oversilton,  and  served  him  under  snch  hiring,  end  resided 
and  slept  in  that  township  during  the  whole  of  that  year 
from  that  Martinmas  to  the  Martinmas  then  next  fi>lloir- 
ing.  Sixthly,  thatatthetermination  of  the  sud  hiring,  b* 
the  said  T.  Yariur  was  again  hired  into  the  aaid 
township  of  Oversilton,  by  the  said  John  Hoggart,  as 
hia  servant,  for  another  year,  commencing  at  Martia- 
mas,  immediately  on  and  from  the  termination  of  bi» 
first  hiring,  and  entered  upon  his  service  pursoaot 
thereto,  and  served  him  under  such  second  hiring,  and 
rssided  and  slept  in  the  said  township  of  Oversilton 
for  the  whole  of  snch  other  second  year  from  Martin- 
mas to  the  Martinmas  fallowing,  and  that  he  had 
dons  no  subsequent  act  to  gain  a  settlement  else- 
where, and  is  now  lawfully  sotUed  at  Oversiltoa 
aforesaid. 

The  order  of  suspension,  dated  SOth  April  1860,  re- 
cited that  J.  Yarker  the  elder,  one  of  the  panpers  within 
ordered  to  be  removed,  is  at  present  unable  to  travel 
by  reason  of  sickness  and  infirmity,  and  buspended  the 
execution  of  the  order  of  removal  until  it  should  ap- 
pear that  the  same  might  be  safely  executed  without 
danger. 

An  order  to  exeonte  the  order  of  removal,  dated 
23nl  Sept.  1861,  recited  that  it  had  been  made 
to  appear  that  the  within -named  J.  Yarker 
the  elder  had  died,  but  that  the  within  order  might 
now  be  executed  with  respect  to  Elizabeth  the 
widow  of  the  said  J.  Yaricer  the  elder  and  her 
two  children,  Mary  Hannah  (at  the  time  of  making 
the  said  order  aged  three  yean,  or  thereabonts)  and 
James  (then  aged  six  weeks,  or  thereabouts),  and  the 
execution  of  the  same  was  therefore  ordered,  and  re- 
cited that  it  had  been  duly  proved  that  charges  to  the 
amount  of  14i^  14s.  had  been  necessarily  incurred  by^ 
the  said  parish  of  South  Otterington,  by  the  sus- 
pension of  the  said  order  of  removal.  The  said  joa- 
tices  did  thereby  order  and  direct  the  said  sum  of 
14^  I4<.  to  be  paid  by  the  overseers  of  the  parish  of 
Oversilton  to  the  overseers  of  the  parish  of  South 
Otterington. 

The  summons,  dated  4tb  Nor.  1861,  recited 
an  infbrmation  and  oomplaint  that  Wm.  Hoggart,  a» 
overseer  of  the  said  township  of  Oversilton,  had 
neglected  and  refiised  to  pay  to  the  overseers  of  tbe 
poor  of  the  township  of  South  Otterington  the  sunt 
of  I4{.  14s.,  being  the  costs  and  expenses  expended 
by  them  in  the  i«lief  and  maintenance  of  J.  Yarlcer 
the  eUer  and  EUzatteth  his  wife,  and  their  two  chil- 
dren, under  a  certain  suspended  order  of  two  justices 
for  the  removal  of  the  said  poor  persons  to  the  said 
township  of  Oversilton,  as  tbe  place  of  their  last  legal 
settlement,  contrary  to  the  statute  in  auoh  case  made 
and  provided. 

The  following  is  »  o^y  of  the  ( 
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Adams  p.  Beali. — Daw  r.  The  Mktropoutan  Boaiu>  of  Works. 


[C.  B. 


1860-1861. 
The  Onatta  of  the  poor  of  Orersilton. 

To  the  Onrseen  of  the  poor  of  South  Otterington. 
Uimtounca  of  Jtunes  Yarker  for  half- 

jeuending  1860 I   IG     0 

(!iiiii,&c.   0  13     0 

Kiioteouice  of  his  wife  «od  childrea  after 
Uideceue   13    S    0 


£H  U    0 


At  >  pettj  aeedons  held  on  the  11th  Not.  1861,  the 
aid  mfornution  was  duly  inquired  iuto  and  beard 
beCtre  three  of  the  said  justices,  and  a  warrant  was 
ifplitd  for  against  the  said  overseers  of  Orersilton  to 
Ir^  on  their  goods  the  said  sum  of  14f.  I4s^  bat  the 
niiijostices  refused. 

JDujip  now  showed  cause. — The  magistrates  had 
lothisg  t*  do  but  to  act  on  the  order  of  the  justices  at 
jMj  Muioos,  as  there  was  nothing  bad  on  the  face  of 
it.  The  Legislature  intended,  by  not  giving  an  appeal 
leioir  20J^,  that  the  erder  of  the  justices  should  be 
iul:  (9  k  10  Vict,  c  66 ;  II  &  13  Vict  c.  110  ; 
Eipcaie  William;  22  L.  J.  125,  M.  C.)  [Cbomptoh, 
J.— There  is  no  appeal  unless  expressly  given  by  the 
ttttite.  This  court  only  interferes  when  there  is  excess 
<t  jurisliction,  or  by  certiorari  when  an  order  is  bad 
n  the  face  of  it] 

H'«(,  contra,  was  not  called  on. 

CocKBUKB,  C.  J. — In  this  case  the  iusticeshad  only 
to  lee  whether  there  was  an  order  on  which  they  could 
Kt,  ud  it  was  meant  that  this  order  should  be  Hnal  and 
aedoare  when  the  matter  in  question  was  under  20/. 
Tb  proper  course  would  be  to  apply  to  the  magistrates 
vho  made  the  original  order  to  state  a  case.  It  is  the 
^  of  the  magistrates  simply  to  see  that  the  order  is 
all  n^ :  they  unnot  go  into  the  case. 

Csoxpiox,  J. — I  am  of  the  same  opinion.  Mr. 
Ei»pp  said  it  is  idle  to  go  before  the  magistrate  and 
a;, ''  I  hare  paid  the  amount."  That  is  not  se ;  he 
eumot  do  anything  coutraiy  to  what  has  been  done 
Wore.  He  must  act  under  the  order  of  the  two  justices 
pmioojly  nude.  Rale  absolute,  without  cotle. 


COimT    OF   CODCKOir   BENCH. 

Itjoned  by  Dasiq.  Tsokas  Evucs  ana  W.  Matd,  Eiqrs. 
Barrlat«i»«(-Law. 

Saturdag,  April  26. 

HiG.  t.  The  Jodge  op  tub  Consistory  Court. 
Adaus  r.  Bkaix. 

S8  Gto.  3,  e.  45,  t.  70 — District  church-ratts — 
Sepairs  of  church  and  other  experuet. 
Ikvord  "repairs  "  in  sect.  70  of  the  above  Act  in- 

dodetuot  only  the  repair t  oj"  the  buHdiiig,  but  also 

lie  ezpeiuea  necessary  for  the  due  perfortottnce  of 

^  ofices  of  the  church. 

h  this  case  Cottier,  Q.C.  moved  for  a  rule  calling 
>pm  the  viear-geoeral  of  the  Lord  Bishop  oi  London 
asid  the  official  principal  of  the  Consistorial  and  Eiiis- 
eipil  Court  of  London  to  show  cause  why  a  prohibi- 
tiua  ihasld  not  issue  to  prohibit  any  further  proceed- 
iiga  ia  that  court  in  a  suit  of  Adams  and  another  v. 
SfS,  for  subtraction  of  church-rates,  upon  the  ground 
^  the  learned  judge  bad  wrongfully  construed  the 
'0th  section  of  tlie  statute'  58  Geo.  3,  s.  45,  which 
OKti,  "  That  the  repairs  of  all  such  district 
<hiiRhes  or  chapels  shall  be  made  by  the  districts  to 
tliidi  they  respectively  belong,  by  rates  to  be  raUed 
vitUa  the  districts  in  like  manner  as  in  cases  of  repairs 
<l  choches  by  parishes,  and  every  such  district  shnll 
h  itemed  in  Uw  a  separata  and  distinct  parish  for 
t^  (urpose,  and  the  repairs  of  all  chapels  made  dis- 
trict drarciics  shall  be  made  by  the  parish  in  or  for 
vU  the  ehapcb  shall  be  built" 

tj  m  order  in  council  dated  8tb  Feb.  I8S6,  and 
fMAO.  Cas.— Vou  It] 


made  under  the  58  Geo.  3,  c.  45,  a  portion  of  the 
parish  of  Lewisham  was  formed  into  a  district  parish 
for  ecclesiastical  purposes,  named  "  the  district  pirisU 
of  St  Bartholomew,  Sydenham,"  and  was  assigned  t» 
the  consecrated  church  of  St  Bartholomew,  situate  in 
Sydenham,  in  the  said  parish  of  Lewisham.  Choruh- 
wardens  were  appointed  imder  the  Act,  and  on  the 
I4th  June  1860  a  vestry  meeting  of  the  district  paridi 
was  held  for  the  purpose  of  making  a  chnroh-rate.  At 
that  meeting  the  churchwardens  produced  an  estimate 
of  the  probable  expenditure  for  the  repairs  of  the  said 
district  parish  church,  "  and  for  other  the  necessary 
and  lawful  expenses  incident  to  their  office  of  church- 
wardens for  the  next  year,"  amounting  to  iSiL  It.  3d., 
and  proposed  a  rate  of  2d.  in  the  pound.  The  teio- 
lation  was  opposed,  but  it  was  ultimately  carried,  on  a 
poll,  by  a  majority  of  391  to  276.  Proceedings  were 
then  instituted  against  Beall  before  the  magittrstas,  for 
the  nonpayment  of  the  rate  so  made,  bat,  as  he  dis- 
puted the  validity  of  the  rate,  the  magistrates  oonld 
not  proceed  further,  and  the  churchwardens  institnted 
a  suit  against  him  in  the  Consistory  Court  of  London 
for  subtraction  of  chnrch-rate.  The  chnrdiwardens 
libelled  Mr.  Beall,  and  therein  set  out  the  pi«oeeding» 
which  had  taken  place;  but  Mr.  Beall  opposed  tbe 
admission  of  the  libel,  upon  the  ground  that  the  said 
rate,  as  appeared  by  the  estimate,  was  made  for  other 
purposes  than  the  repairs  of  tbe  district  church,  which 
were  the  only  purposes  for  which  a  rate  could  b«  made 
on  the  inhabitants  of  a  district  parish.  The  learned 
jndge,  however,  overruled  the  objections,  and  admitted 
the  libel  to  proof.  The  qnestion  turned  npon  the  con- 
struction of  sect.  ?0  of  58  Geo.  3,  c.  45. 

The  case  h.id  been  already  ai^ued  in  tbe  Q.  B., 
when  the  rule  was  discharged;  and  this  Cooit 
said  they  would  not  interfere  with  that  decision,  and 
tefosed  the  rule  accordingly.  Jluie  refused. 

Mondag,  April  28. 

Daw  v.  The  HETBoroLrrAN  Boabd  of  Works. 

Right  of  numbering  houses  in  the  city — 1 1^12 

I'tc*.  c.  163—18  4  19  Vict.  c.  120. 

l%e  Metropolis  Local  Uanagemeat  Act,  18  ^  19  Vicf. 

c.  120,  iiteludei  the  dig,  and,  for  the  purpose  of 

numbering  houses,  overrides  tie  City  Sewers  Act; 

therefore,   ia  an  action  against  the  MefropoUian 

Board  of  Works  to  recover  a  penally  of*Os.Jbr 

drfadng  by  renumbering  certain  houses  m  the  city, 

which  had  been  numbered  under  the  City  Sewers 

Act,  it  was 
Beld,  that,  by  their  Act,  they  had  a  right  to  do  so,  and 

therefore  were  not  liable  to  the  penalty. 

This  was  a  special  esse,  founded  on  an  action  bronght 
by  the  pit  against  the  defts.  for  the  recovery  of  40s. 
damages,  for  having  defaced  the  numbers  of  the  houses 
in  Faim-street,  Aldersgate. 

Fwn-street  Aldersgate,  is  within  the  city  of  Lon- 
don, and  within  the  district  within  and  over  which  tbe 
sole  power  of  ordering,  designing,  making,  enlarging, 
widening,  deepening,  raising,  altering,  removing^  re- 
pairing, cleansing  and  scouring  of  all  common  sewers, 
drains,  vaults  4nd  of  paving,  cleansing,  lighting  and 
improving  the  several  streets,  was,  by  the  City  Sewer» 
Act  1848,  declared  to  be  vested  in  the  mayor  and  com- 
monalty and  citizens  of  the  city  of  London,  to  be  exe- 
cuted by  commissioners,  to  be  called  Commissioners 
of  Sewers  for  tbe  City  of  London. 

The  said  commissioners,  acting  or  assuming  to  act 
under  tbe  powers  conferred  by  sect.  145  of  the  City 
Sewers  Act  1848,  have  since  the  1st  Jan.  1856 
caused  tbe  houses  in  the  said  streets  to  be  marked  and 
numbered  in  the  manner  which  they  thought  meet 
proper  for  distinguishing  the  same,  and  have  caused 
the  said  marks  and  numbers  to  be  affixed  to  each 
house  and  building  in  the  said  street 

Tbe  Metropolitan  Board  of  Works,  assnming  to  act 
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ondar  sect.  141  of  ths  18  &  19  Vict  e.  ISO  (<■  An 
Act  for  the  better  loeil  muiigement  of  the  Metro- 
polis ")  directed  tbit  the  said  houses  should  be  marked 
with  nambers  in  another  nuuiner,  and  that  the  numbers 
affixed  by  the  said  commisuoners  should  be  defaced 
and  obliterated  and  the  numbers  directed  bj  their  own 
board  ihoold  be  afBxed  to  the  said  houses. 

The  nombers  fixed  hy  the  commissioners  are  oon- 
Mcatire  nambers ;  the  board  directed  that  the  booses 
shonld  be  distingnished  by  the  odd  numbers  only  being 
on  one  side  of  the  street  and  the  eren  nnmben  only 
on  the  other  side.  Acting  under  their  sud  directions 
the  said  board  hare  irilfnlly  nnsad  the  nambers  of 
the  said  commissioners  so  affixed  by  them  to  the  said 
hoases  to  be  defaced  and  obliterated,  and  the  sub- 
stitated  niunbers  directed  by  them  to  be  marked  to  the 
said  hoases  in  the  place  thereof. 

The  questions  for  the  opinion  of  the  coort  are  :— 

1.  Whether  the  Commissioners  ot  Sewers  of  the  city 
of  London  hare  now  authority  to  nnmber  the  houses 
and  boildings  in  the  streets  in  the  city  under  sect.  145 
of  the  City  Sewers  Act  1848. 

2.  Whether  the  Metropolitan  Board  of  Works  have 
vnthority,  under  sect  141  of  18  &;  19  Vict,  c  120,  to 
name  streets  and  nnmber  bonses  in  the  said  city. 

3.  Whether  the  order  of  the  said  board  as  to  num- 
bsriog  booses  in  the  said  city  overrides  the  order  of  the 
said  oommissianers  in  the  same  matter. 

If  the  conrt  shoold  be  of  opinion  in  the  affinnatiTe 
on  the  first  question,  and  the  negative  on  the  second 
and  third,  judgment  to  be  entered  for  pit  for  40*.,  and 
cost  of  suit  If  in  the  afltnnative  on  the  first  and  se- 
cond and  negative  on  the  third,  the  like  judgment  to  be 
entered.  If  in  the  negative  nn  the  first  and  affirmative 
on  the  second  and  third,  judgment  to  be  entered  for  the 
deits.  with  costs. 

The  plta.'s  points  were: — 1.  The  Commissionots  of 
Sewers  of  ths  City  of  London  have  still  aathoriiy  to 
number  the  hoases  in  the  streets  in  the  city  nnder 
sect  145  of  the  City  Sewera  Act  1848,  that  section 
not  being  repealed.  2.  That  the  Metropolitan  Bo.nrd 
of  Works  have  not  authority  under  sect.  141  of  18  & 
19  Vict  c.  120,  to  number  houses  in  the  said  city. 
3.  That  the  orders  of  the  board  do  not  override  the 
orders  of  ths  commissioners  as  to  the  nnmbering  of 
hoosss  in  the  city. 

The  defts.'  points  were :— That  the  statute  18 
&  19  Vict.  e.  120,  s.  241,  gives  powers  to 
the  defts.  which  ara  inconsistent  with  and  cannot 
be  properly  excrdsed  if  the  powers  given  to  the 
pits,  by  the  145th  section  of  the  City  Sewers  Act 
1848  (II  &  12  Vict  e.  163,  local  and  personal)  con- 
tinue in  force,  and  therefore  that  the  former  statotc 
impliedly  repeals  the  latter.  That  oven  if  the  latter 
statute  be  not  repealed,  the  acts  charged  by  the  decla- 
ration to  have  been  dnne  by  the  defts.  were  authorised 
by  the  former  Act,  and  tlierefore  were  lawfnlly  done. 

Baman  appeared  for  the  pit,  and  cit^d  Th»  Jjondon 
and  Shckwall  Raiiray  Compang  v.  Tht  Limtiouse 
Dittrici  Board  of  iVorks,  26  L.  J.  164,  Ch. 

Gratf  (^Raymmtd  with  him)  contra 

Eble,  C.  J. — The  action  in  respect  of  which  this 
case  has  been  stated  inny  be  disposed  of  by  the  judg- 
ment upon  the  secomi  and  third  questions.  It  appears 
that  ntimbers  were  placed  up,  under  the  City  of  Lon- 
don Act,  in  Fann-street,  and  afterwards  thi<se  nambers 
were  effaced,  and  new  numbers  were  put  up  under  the 
Metropolis  Loral  Mandgrinent  Act ;  and  the  action  is 
bronght  for  a  penalty  supposed  to  have  been  incurred, 
nnder  the  City  of  London  Act,  for  efiucing  the  nambers 
that  had  been  put  up  under  the  authority  of  that  Act. 
The  question  really  is,  whether  the  Metropolis  Local 
Management  Act  contmls  the  City  of  London  Act 
where  the  provisions  of  the  Metropolis  Local  Manage- 
ment Act  are  inconsistent  with  the  provisions  of  the 
City  of  London  Act?    I  think  that  where  there  are 


two  statntea  giving  pswera  to  two  diSerent  bodies  te- 
number  streets,  the  exercue  of  those  two  powers  c^a- 
cnrrently.  woald  be  destructive  of  each  other.    The 
only  purpose  of  numbering   a  house  is  to  have  one 
nnmber    to     designate     it    and    it    is    almost   tin 
same    as    a    proper     name ;     and     if    two     bodies 
were    likely  to   affix  two  diSierent  nombers   to  that 
house,    the  purpose  of  numbering  houses  would  be 
destroyed.    I  therefore  come  to  the  conclusion  that, 
ns  the  two  bodies  have   the  power  of  numbering  tlie 
houses,  Ihe  two  cannot  co^exist,  properly,  together ;  and, 
therefore,  the  power  given  by  the  latter  Act  is  a  power 
that  ovenjdes  that  given  by  the  former,  conseqaently 
the  Metropolitan  Board  of  Works  are  not  liable  in  tills 
action.    They  have  not  made  themselves  liable  to  the 
penalty  because  in  the  exercise  of  the  powers  given  to 
them  they  have  effaced  the  numbers  placed  under  the 
snthorityof  thedty  of  London  Act  bywhatnumbers  they 
chose  to  put  up.     The  answer  to  the  second  qnesties, 
whether  Ihe  Metropolitan  Board  of  Works  had  authoritr 
nnder  sect.  141  to  number  the  streets  in  the  dty,  is 
in  the  affirmatire ;  and,  also  that  the  order  of  the 
Metropolitan  Board  overrides  the  order  of  the  city  of 
London   in    respect  of  the  numbering  of   the  same 
houses.    The  question  may  be  stated  in  very  short 
terms  by   saying   that    sect    141    of    the   Metro- 
polis   Local    Management   Act   enacts,    in  express 
terms,    that    it    shall    be   lawful    for    the     Metro- 
politan  Board  of  Works  to    number  the  hoases  in 
every  street  in  the  metropolis.    Now,  are  the  streets 
within  the  city  of  London  withm  the  metropolis  ?  The 
2S0th  section  is  the  interpretation  clause,  and  tlie  first 
word  interpreted  thereby  is  that  "  the  metropolis"  shall 
include  the  city  of  London.    Mow,    in   new  naming 
every  street  in  the  metropolis,  the  definition  of  metro- 
polis being  that  it  is  to  include  the  city  of  London,  had 
they  a  right  to  new  number  the  streets  in  the  city  of 
London  7     It  seems  to  follow  from  that,  that  we  could 
not  hold  otherwise  without  contravening  the  Act  of 
Parliament     Then  sect.    242   was    supposed    to  be 
incons'steiit  with  this ;  and  I  think  Mr.  Qnj  has  given 
the   proper  explanation   of  that  section.     Sect  242 
applird  to  parishes  which  were  partly  within  the  city  of 
I.ondon  and  partly  without  the  city,  and  so  within  the 
parishes  that  come  aoder    the    Metropolitan   Lecal 
Mana,!ement  Act ;  and  it  is  a  provision  as  to  so  muck 
of  those  parishes  as  are  within  the  city  of  London; 
The  powers   of  the  City  of  London  Act  in  respect 
of    sewers,     as     well     as     properly    vested    in    the 
city  of  London  in  relation  to  those  parts  that  are  withm 
the  city,  shall  continue,  and  such  parts  shall  n'>t  be 
KObject  to  be  rated  and  assesaed  by  the  new  district 
board  belonging  to  the  pnrishes  without  the  boundary 
of  the  city.     So  far  as  the  boundary  is  concerned,  that 
would  be  a  very  absolute  cnactm>-nt ;  but  the  remain- 
ing parts  (that  is,  the  remaining  parts  in  the  city) 
shsll  be  subject  to  the  Board  of  Works,  aa  other  parts 
of  the  city  iu   that  sense.  Inasmuch  as  the  parishes 
without  are  to   he  governed  by  vestries  and  district 
boards,  and   those   within  the  boundary   are    to    be 
governed  by  the  city  authorities ;  and  the  p  >wers  are 
to  be  analogous,  for  many  purposes,  to  the  powers  given 
to  the  new  repreaentatiro  vestries,  and  so,  whether  the 
parishes  aro  panly  within  the  city  and  partly  within 
the  district  of  the  new  corporation.     Then  as  to  the 
power  of  assessment,  they  shall  not  he  rated  and  as- 
sessetl  by  the  district  board,  but  shall  be  rated  ta  to 
that  mutter  to  the  city  of  London,  and  those  parts  of 
parishes  within  the  boundary  of  the  dty  shall  be  sub- 
ject to  the  Metropolitan  Board  of  Works  just  as  other 
parts  of  the  city  are.     With  respect  to  some  gnneral 
authority,  it  seems  to  me  the  dty  of  Lon'lon  is.  iu  the 
terms  ihat  are  expressed,  without  contravening  the 
plain  words  of  the  Act,  brought  within  the  provisions 
of  the  Metropolitan  Board  of  Works,     ''ect  141  giving 
the  Metropolitan  Board  power  to  renomber  every  etreee 
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ia  tbe  metropolis  seems  to  me  to  bring  the  city  of 
Xioadon  within  the  prorisions  of  that  statate.  Sect. 
170  seema  to  me  rather  confirmatory  of  that.  For 
defrsyiog  the  expenses  of  the  Act  generally, 
it  give*  tbe  Metropolitan  Board  of  Works  power 
to  make  asseaaments  on  tbe  city  of  London, 
bat  tbe  dty  of  London  are  to  bare  what  is  oontem- 
^ated,  some  exercise  of  authority  more  than  is  con- 
abtent  with  Mr.  Hannen's  argument,  which  was  to 
make  sewers  in  tbe  dty  of  London ;  but  in  other  le- 
tftets  it  was  commanding  itself,  and  not  snbject  to  the 
command  of  the  Metropolitan  Board.  Tbe  judgxent 
which  I  give  is  confined  to  the  second  question.  Tbe 
tbird  question  is — are  tbe  Metropolitan  Boanl  liable  to 
a  penalty  for  effacing  names  in  the  city,  and  putUng 
■p  their  own  munbers  instead ;  and  it  asks  us  the 
question,  whether  the  dty  of  London  have  still  the 
power  under  their  Act.  It  would  be  extra-judicial  if  I 
were  to  answer  that.  The  question  goes  to  the  length 
of  this :  where  the  Metropolitan  Board  chooses  to  in- 
tofere  in  a  matter  iutrusted  to  them  by  their  Act — a 
matter  inconsistent  with  tbe  exerdae  of  a  concurrent 
power  by  tbe  dty  of  London — in  that  case  tbe  dty  of 
London  are  subject  to  the  latter  authority  given  to  tbe 
Metropolitan  Board;  but  if  the  MetropoLtan  Board 
ieta  not  choose  to  interfere,  tbe  dty  of  London  can 
exercise  all  the  powers  they  have  in  the  manner  oon- 
&tT<d  according  to  the  new  statutes.  Whenever  that 
question  arises,  it  will  be  onr  duty  to  give  a  judicial 
dedaion  upon  it ;  at  present  it  would  be  extra-judicial 
to  expreaa  any  opinion  upon  it. 

WuxES,  J. — 1  am  of  the  same  opinion  upon  tbe  fint 
qaestiao,  whether  the  Commissioners  of  Sewers  have 
any  luitbority  to  number  houses  and  buildings  and 
streets  in  the  dty,  under  sect.  145  of  the  City  Sewers 
Act  1848,  if  by  that  it  is  intended  to  ask  the  court 
whether  tliey  still  retain  an  authority,  although  subor- 
-dinate,  to  the  paramount  authority  given  to  the  Metro- 
^litan  Board  by  the  Act  for  the  Local  Management  of 
tbe  Metropolis,  then  it  is  a  question  whicU  does  not 
ariie  upon  the  case,  and  I  am  only  reading  it  therefore 
as  in  the  sense  of  asking  the  court  whether  tbey  have 
tb«  lame  nncontrolled  authority  which  tbey  possessed 
nader  the  latter  statnta  ?  And  I  am  of  opinion  that 
tbey  have  not,  becanse  it  is  clear  to  my  mind  that  the 
141at  section  of  the  Local  Management  Act,  read  with 
the  interpretation  clause  of  that  statute,  does  give 
to  tit*  Metropolitan  Board  power  and  authority  over  tbe 
naming  and  numbering  of  streets  in,  amongst  other 
placea,  the  dty  of  Londo  ;  and  if  tbe  Commissioners 
«f  Sewers  retain  any  authority,  it  is  an  authority 
subordinate  to  that,  and  tbey  are  subject  to  bin 
pu  oat  of  office  by  the  exercise  of  that  power  and 
aothority.  The  first  qnestion,  as  I  understand  it,  ought 
to  be  answered  against  the  existence  of  any  general 
control  over  the  authority  of  tbe  Commissioners  of 
£cwcrs  of  the  City  of  London,  which  it  is  necessary  to 
answer  fur  tbe  purposes  of  this  case.  I  abstain  from 
itauing  more;  tbey  have  authority,  the  existence  or 
Bon-enstence  of  which  is  not  necessary  to  the  decision 
of  this  case.  With  respect  to  the  second  question, 
whether  the  Metropolitan  Board  have  authority  under 
cect.  141  of  tho  18  &  19  Vict,  to  name  streets  and 
immber  booses  in  the  city  of  London,  I  have  already 
aaawered  that.  With  respect  to  the  qnestion,  whether 
the  order  of  the  board  as  to  numbering  booses  in  the 
c^y  overrides  the  order  of  tbe  Commissioners  of 
Sewers,  I  have  already  answered  that.  In  troth,  Mr. 
Uaiinen  has  pointed  to  the  only  section  to  which  he 
«><ilj  refer  npon  tbe  matter  in  favour  ef  the  existence 
•f  tlie  power  of  the  Commissioners  of  Sewers,  the  only 
■cetion  to  which  he  could  have  recourse  for  the  pur- 
pase  erf  showing  that  "  metropolis  "  iA  the  141  at  sec- 
tun  did  not  mean  that  "  the  metropolis "  shall  ex- 
c^ble  the  dty  of  London  in  tbe  interpretoUon  dausejand 
«aiiD{  the  two  together  with  tbe  242nd  section,  we 


have  an  express  provision  with  respect  to  the  parts  of 
parishes  which  are  partly  within  and  partly  without  tbe 
dty  of  London,  that  they  shall  not  be  taken  from  under 
the  authority  of  the  Commissioners  of  Sewers  of  tbe 
City  of  I»ndan.  That  section  goes  on  to  say,  "  shall 
be  Bobject  to  the  powers  of  tbe  Metropolitan  Board," 
as  parishes  within  tbe  dty  of  London.  We  are  there- 
fore thrown  hack  upon  the  qnestion  of  what  ai«  the 
powers  of  the  Metropolitan  Board  within  tbe  dty  of 
London  ?  Amongst  other  things,  they  have  power 
given  in  the  Hist  section  over  the  metropolis ;  and  the 
interpretation  dause  is  that  the  diy  of  lioudon  shall  be 
induded,  and  that  is  s  power  over  tbe  dty  of  London. 
I  do  not  concave  that  yon  can  construe  tbe  Act  of 
Parliimeot  in  any  other  way.  With  respea  tio 
the  rules  of  .construction,  of  the  application  of 
which  tbe  case  dted  from  26  L.  J.  was  an  inatance, 
there  is  no  doubt  that,  as  a  rule  of  construction,  a 
general  enactment  is  not  to  Iw  taken  to  do  away  with 
the  special  provisions  of  particular  cases  existing  before 
tbe  general  Act  was  passed,  and  to  such  cases  the  rule 
gtaeralia  sptdalilmt  non  derogani  is  applicable.  Yon 
look  to  the  general  provinion  and  treat  it  as  applicable 
to  all  matters  to  which  it  is  to  apply.  There 
is  no  reason  to  suppose  that  it  was  intended  to 
affect  other  cases.  That  case  cited  is  a  case  where 
tbe  London  and  Blackwall  Railway  Company  had 
power  to  make  a  certain  building  which  most  be  taken 
to  come  within  tbe  general  provision  of  a  certain  Act 
of  Parliament' at  a  time  and  in  a  place  when  and  where 
it  could  not  possibly  be  made  without  the  consent  of 
the  board ;  and  the  second  Act  referred  to  passed 
altogether  withoot  reference  to  the  spedal  provisions 
of  tbe  first  Act  of  Parliament,  the  first  Act  bdog  ■ 
local  Act,  by  which  particular  powers  were  given,  it 
being  a  general  Act  of  Parliament  with  reference  to  tbe 
duthct.  There  the  rule  which  Mr.  Hannen  relied  on  was 
properly  applied.  Here  you  have  the  samo  objects  dealt 
with  by  both  Acts  of  Parliament,  and  you  have  powers 
which,  if  not  the  some,  are  strictly  analogous  to  one 
anotlier.  Then  the  question  therefore  is,  whether  tho 
word  "metropolis  "  in  the  14Ist  section  does  or  does 
not  indude  the  city  of  London.  I  have  abready 
repeated  that  by  the  interpretation  clause  it  does.  In 
the  way  in  which  I  have  been  able  to  look  at  the 
question  between  these  two  pnblic  bodies  it  appears  to 
me  that  the  Metropolitan  Board  is  right  in  the 
cose,  und  that  there  ought  to  be  judgment  for 
tbem. 

Byles,  J. — I  am  of  the  same  opinion.  I  agree 
with  my  Lord  and  my  brother  Willes,  that  the  first 
qnestion  is  hypothetical,  and  raises  an  inquiry  which 
it  is  not  necessary  for  the  determination  of  tbe  merits 
of  tbe  case  tliat  we  should  decide,  therefore  I  shall 
express  no  opmion  upon  it.  But,  with  respect  to  tbe 
second  question,  as  soon  as  Mr.  Hannen  had  called 
onr  attention  to  the  interpretation  danse,  which 
plainly  says  tbe  word  "  metropolis  "  shall  comprehend 
tbe  dty  of  London ;  and  to  the  latter  part  of  sect. 
242,  which  speaks  of  the  city  of  London  as  subject  to 
the  provisions  of  this  Act ;  no  doubt  existed  in  my 
mind,  aud  nothing  that  has  occurred  since  has  tended 
to  alter  it.  Under  sect.  141  tbe  Metropolitan  Board 
of  Works  have  authority  to  number  streets  and  bonaes 
in  the  way  prescribed  by  that  section.  Now,  with 
regard  to  the  third  qnestion,  whether  their  orders  are 
to  override  tbe  orders  of  tbe  commissioners  in  tbe 
same  matters,  either  tbe  order  of  tbe  commisdoners 
must  be  consistent  with  thdr  order,  or  it  must 
be  repugnant :  it  it  be  consistent  with  their  order,  of 
course  the  order  of  the  commissioners  will  prevail ;  if 
it  is  inconsistent,  then  the  general  rule  applies,  that 
a  subsequent  statate  prevails  over  the  enactments  of  s 
prior  one.  That  bdng  so,  it  seems  to  me  the  defls. 
are  entitled  to  tbe  judgment  of  the  court. 

Eeatuio,  J.— I  am  also  of  opinion  that  the  deits^ 
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ara  enUtled  to  oar  judgment,  for  the  reasons  wliich 
faave  been  alreadj  ezprosed  -,  and  I  do  not  think  it 
necessary  to  add  to  them. 

Monday,  May  5. 
OsBOHD  (app.)  V.  Meadows  (resp.) 
Appeal  from  jutticet — Game — What  a  btinguponand 
entering  upon  land  in  pursuit  of  game—l  ^  2 
Will  4,  c.  32,  <.  30. 
The  re$p.  haaing  a  Ikence  to  Ititt  game  on  the  land  of 
A.,  that  apheatant  which  teat  on  the  ground  in  an 
luljoimng   close  over  which  B.  had  the  exclusive 
right  of  shooting,  and  then  entered  upon  such  close 
mdpiekedtke  tirdt^. 
Upon  an  information  before  the  justices  under  sect.  30 
of  I  if  2  WiU.  4,  c.  32,  they  revised  to  convict,  re- 
lying i^wn  the  case  of  Beg.  v.  Pratt,  1  Dears.  502  : 
SM,  that  they  vxre  wrong  in  not  convicting,  as  the 
shooting  and  picking  up  were  one  continuous  act, 
and  sufficient  to  britg  it  within  (Ae  words  "  being 
tgton  and  entering  Itmd  in  pursuit  of  game  "  in  sect. 
30  of  aboBe-ment toned  Act. 

This  was  an  appeal  from  the  decision  of  justices  of 
the  county  of  Northampton.  The  case  stated  that  the 
resp.,  who  had  a  licence  to  Ull  game,  whilst  in  a  dose 
of  land  ia  the  parish  of  Corby,  occupied  by  one  George 
Chapmao,  over  which  be  had  the  right  of  shooting, 
shot  a  pheasant  which  was  on  the  ground  in  an  ad- 
joining dose  occupied  by  one  Thomas  Underbill,  over 
which  the  Earl  of  Cardigan  (to  whom  the  app.  is 
famekeeper)  had  the  exclusive  right  of  shooting,  and 
that  resp.  afterwards  went  a  short  distance,  and  got 
over  the  fence  out  of  Chapman's  close  into  the  close 
occupied  by  Thomas  Underbill,  and  there  picked  np 
the  dead  pheasant. 

The  justices  baring  heard  the  evidence,  dismissed 
the  case,  upon  the  grounds,  first,  that  regard  being 
bad  to  the  decision  of  the  Coort  of  Q.  B.  in  Seg.  v. 
iVa«,  1  Dears.  502,  the  act  of  shooting  the 
pheasant  by  resp.  on  the  dose  in  question,  al- 
though actionable,  did  not  constitute  a  trespass 
under  sect  30  of  1  &  2  Will.  4,  c  32,  the  resp.  not 
having  been  in  that  close  when  he  shot,  bat  in  one  occu- 
pied by  George  Chapman,  where  he  was  not  a  trespasser; 
secondly,  that  we  bad  some  degree  of  doabt  whether 
the  subsequent  entry  on  the  dose  for  the  purpose  of 
fetching  the  pheasant,  which  was  then  dead,  was  such 
»  trespass  in  pursuit  of  ganle  as  is  contemplated  by 
sect.  30  of  1  &  2  Will.  4,  c  32,  the  doubt  being  as  to 
whether  it  applied  to  dead  game. 

Eweni  Bemetl  appeared  for  the  app.,  and  contended 
that  the  sbooUng  and  entering  was  one  oontinuooa  act, 
and  therefore  within  the  meaning  of  sect.  30  of  the 
Act.  He  dted  S^g.  v.  Pratt,  1  Dear.  502 ;  Looms  v. 
BaUey,  30  L.  J.  31,  M.  C.j  Rex  v.  Marsh,  2  B.  &  C. 
717  ;  and  Mordan  v.  Porter,  29  L.  J.  213,  M.  C. 
The  resp.  did  not  appear. 

EBI.E,  C.J. — I  am  of  opinion  that  our  judgment 
shonld  be  for  the  app.,  bat  I  refrain  from  giving  any 
opinion  upon  the  second  point,  as  to  the  game  being 
dead  or  alive,  till  some  future  time.  As  to  the  point 
taken  by  Mr.  Bennett,  that  the  shooting  and  the  enter- 
ing npon  the  pit's  land  and  picking  up  the  dead  bird 
was  one  continuous  act,  I  am  of  opinion  that  it 
was,  and  that  if  a  man  stands  on  his  own  land  and 
shoots  game  on  another  man's  land,  and  then  goes 
and  picks  it  up,  that  is  such  an  entering  and 
being  upon  the  land  in  pursuit  of  game  as  to  bring  it 
within  the  meaning  of  the  Act ;  the  picking  the  bird 
np  relates  back  to  the  shooting,  and  I  think  therefore 
that  the  magistrates  would  have  been  right  in  con- 
victing, and  therefore  the  case  must  be  remitted  back 
to  them. 

WiLi.m,  J. — I  am  of  the  same  opinion,  namely, 
that  the  act  was  a  continuous  one,  begnn  by  the 
-shooting  and  consommated  by  the  picking  up. 


Byles,  J. — If  it  had  been  necessary  to  dedde  upon 
the  point  as  to  the  game  being  dead  and  so  not  within 
the  statute,  there  might  have  been  some  di6Sculty,  but 
I  am  of  opinion  that  the  shooting  and  picking  np  was 
one  continuous  act,  and  therefore  that  the  case  comes 
within  the  statute. 

KiSATiMO,  J.  concurred.  Judgment  for  app. 


COTJST  OF  atTXElTS  BSKCH. 

Reported  br  Joira  Tnoursns,  T.  W.   hadhsiu,  anil 
C.  J.  B.  UEBTSUiT,  Extra.,  Banlat«r».M-liBW. 

TTutrsday,  Feb.  13. 
Reu.  on  the  prosecuUon  of  the  Guardians  of  the 
Isle  of  Thanet  Unior  (resps.)  v.  The  Oveb- 
8EKBS  OF  Favebsham  (apps.) 
Pauper  lunatic — Lunatic  Asylums  Act  1853 — 16  ^ 
17    Vict.  c.  97,  ».   97— Orrfer  of  settlement  and 
maintenance. 
The  Lunatic  Asylums  Act  1853,  «.  97,  provides  that 
it  sltall  be  lawful  for  any  too  justices  of  the  county 
or  borough  in  wliich  any  asylum,  ^c,  in  widch  any 
pauper  Umatic  is  or  has  betn  confined  is  situate,  to 
inguire  into  the  last  legal  settlement  of  such  pauper 
lunatic,  and  adjudge  such  settlement,  and  order  the 
guardians  of  the  union  to   which  the  parish    i» 
which  such  lunatic  is  adjudged  to  be  settled  belongs 
to  pay  to  the  guardians  of  any  union  or  parish,  or 
to  the  overseers  of  any  parish,  all  expenses  incurred 
by  or  on  behalf  of  sudi  union  or  parish  in  or  aboitt 
the  examination  of  the  lunatic,  and  the  bringing 
him  before  a  justice,  and  tlie  conveying  him  to  the 
asylum,  and  the  costs  of  maintenance  for  the  last 
twelve  months  preceding,  ^c. : 
Held,  per  Wightman  and  Mdlor,  J  J.,  lluU  it  is  not 
congietenl  for  the  justice  mating  such  last-named 
order  of  maintenance  to  inquire  into  the  validity  of 
the  order  of  admission  to  the  asylum,  and  that  the 
existence  ofsucJi  ait  order  gives  jurisdiction  to  make 
the  order  of  maintenance. 
Per  Crompton,  J.,  that  the  section  refers  only   to 
pauper  lunatics  lawfully  confined,  and  that  if  the 
order  for  admission  were  made  without  jurisdicticu 
the  justices  would  have  no  jurisdiction  to  mate  the 
order  of  maintenance. 

Case  stated  under  12  &  13  Vict,  c  45,  s.  11. 
This  was  an  appeal  against  an  order  of  G.  0. 
Norton,  Esq.,  one  of  the  metropolitan  police  magis- 
trates, dated  April  13,  1860,  adjudicating  the  settle- 
ment of  Sarah  Martin,  a  lunatic,  to  be  in  the  parish  of 
Fsversham,  and  ordering  the  guardians  of  the  Favers- 
ham  Union  to  pay  on  account  of  the  said  parish 
certain  expenses  inconed  in  and  about  the  examination 
and  conveyance  of  the  said  lunatic,  and  also  for  the 
expenses  of  her  maintenance. 

The  order  recited  at  length  an  order  of  David  Price, 
a  justice  of  the  peace  for  the  borough  of  Margate,  dated 
12th  July  1859,  "which  order  is  now  proved  before  the 
undersigned,  being  a  police  magistrate,  within  whose 
jurisdiction  the  licensed  house   for  the  reception    of 
lunatics  in  which  one  Sarah  Martin,  a  panper  lunatic,  is 
now  confined  is  situate,"  and  that  it  was  proved  upon  oath 
that  at  the  time  of  making  the  order  by  Price,  Sarah 
Martin  was  chargeable  to  the  parish  of  St.  John  the 
Baptist  in  the  Isle  of  Tlianet  Union,  in  the  county  of 
Kent,  and  that  by  virtue  of  the  said  order  Sarah  Martin 
was  conveyed  on  the  12th  July  1850  from  the  said 
parish  to  the  said  licensed  house,  and  was  there  re- 
ceived by  the  superintendent  or  proprietors  thereof  as 
a  patient  by  virtue  of  the  said  order,  and  had  been 
ever  since  and  still  is  confined  therein  as  a  luiutio  at 
the  expense  of  the  said  parish.    The  order  then  recited 
a  complaint  by  the  guardians  of  the  Isle  of  Tbanet 
Union  of  the  chargeability  of  the  lunatic  to  the  parish 
of  St.  John,  and  proceeded  to  adjudge  Faversham  to 
be  the  parish  of  settlement  at  the  time  of  the  making 
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«r  the  order  of  Price,  and  ordered  the  guardians  «f  the 
faTtnliam  Union  to  pa;  the  pariah  of  St  John  the 
■cob  of  the  esaminmtion  and  oanvejance  of  the  aaid 
Igutic,  and  the  eoats  of  past  maintenance  for  the 
twdTe  months  next  preceding,  and  also  ordering  a 
ortiin  nun  weekly  for  the  future  maintenance  of  the 
luiitie  in  the  asylum. 

Tb«  Older  of  Price  was  as  follows : — 

"I,  Darid  Price,  the  nndersigned,  having  called  to 
njusisUuoe  a  surgeon,  and  haring  persoiinllj  ex- 
amiwd  Sirah  Martin,  a  pauper,  and  being  satisSed 
till  the  said  Sarah  Hartin  is  a  person  of  unsound 
mini,  and  a  proper  person  to  be  taken  charge  of  and 
jdiined  under  care  and  treatment,  there  being  no 
jniUble  accommodation  in  the  county  asylum,  hereby 
inet  JOB  to  receiTe  the  said  Sarah  Martin  as  a  patient 
kto  josr  house.  Subjoined  is  a  statement  respecting 
tin  Slid  Sarah  Martin. 

"Dirid  Price,  a  justice  of  the  peace  for  the  borough 
4f  Margate,  I2th  July  1859. 

"ToJ.  H.  Pan),  Medical  Superintendent  of  Cam- 
krvell  House  Asylum." 

Tkesaid  D.  Price,  upon  his  own  knowledge,  and 
litlnot  any  notice  bemg  given  to  him  by  the  relieving 
or  otber  officer  of  the  parish  of  St  John  the  Baptist, 
amioed  the  lunatic  at  the  house  where  she  was  re- 
afig,  and  after  calling  to  his  assistance  a  surgeon, 
mule  the  order  of  the  12th  July  1859.  Under  this 
«jer  tin  pauper  lunatic  was  conveyed  from  St  John 
tte  Bsptist,  Margate,  to  the  licensed  house  by  the 
vHmmg  officer  of  sodi  parish.  At  the  time  the  said 
•ritrs  of  D.  Price  and  G.  C.  Norton  were  made,  the 
fOfB  Innatie  was  a  proper  person  to  be  confined  in 
liie  IJxnsed  house  under  the  provisions  of  the  16 
&  17  Vict  c  97,  B.  67  ;  and  it  is  admitted  that 
nch  paoper  lunatic  was  properly  sent  there,  and  that 
all  the  proceedings  for  sending  her  there  were  regular, 
*itli  the  exception  hereinafter  mentioned. 

Tbt  settlement  of  the  lunatic  is  in  the  parish  of 
FiTBifaam,  and  the  only  ground  of  appeal  agunst  the 
ifiaa,  that  at  the  time  of  the  making  of  the  order  by 
1^  therein  mentioned  forthe  removal  of  Sarah  Martin, 
tiKbonngh  of  Margate  was  not  a  borough  town,  or  city 
ofonte,  having  a  quarter  sessions,  recorder  and  clerk 
rf  tit  pesce,  within  the  meaning  of  the  provision  of  the 
lad  Motion  of  the  16  &  17  Victc.97,  "An  Act  for 
oiddatisg  and  amending  the  laws  of  lunatic  asy- 
^  in  England,"  and  consequently  that  Price  had 
» jnitdiction  to  make  the  order. 

At  the  time  of  the  making  of  the  order  by  Price  tho 
^onjb  of  Margatv  was  a  borough  created  by  a  charter 
<(&  Crown,  dated  29th  July  1837,  under  the  Mnni- 
<'P>1  Corporations  Act,  and  Price  had  been  appointed, 
'^  vaa  at  the  time  of  the  making  of  the  order  a  justice 
<^iIk  peace  of  the  said  borough  ;  bnt  at  the  time  of 
^liag  the  order  by  him  no  court  of  quarter  sessions 
U  beoi  or  was  created  or  estabVished  for  the  bo- 
"^  nor  had  any  recorder  or  clerk  of  the  pence  for 
tluWogh  been  appointed,  nor  was  there  then,  in 
^  any   recorder    or    clerk   of   the  peace  for  the 

^pariah  of  St.Jobn  the  Baptist,  in  which  the  borough 
^f  Haijrte  is  wholly  situate,  is  not  part  of  tlie  county  of 
»»t,  but  is  a  non-corporate  limb  and  ancient  member 
«>4Kbertyof  the  borough,  town  and  port  of  Dover,  and 
OiKmains  so,  except  so  far  as  it  is  affected  by  the 
fvtet  of  incorporation  above  mentioned.  Besides  the 
P'ticft  appnnted  for  the  borough  of  Margate  under 
'^  carter  of  incorporation,  certain  justices  ap- 
^W  under  51  Geo.  3,  c.  36,  and  the  justices  of 
""a,  assigned  to  that  place  by  virtue  of  the  Muni- 
°^  Corpwations  Act,  have  jurisdiction  in  Margate, 
•*t  5  4  6  Will.  4,  c  76,  s.  135  i  18  &  19  Vict  c. 
^;  aad  20  &  21  Vict  c  1.  Price  is  only  a  justice 
^lia  krosgb  of  Margate,  appointed  under  the  charter 
^'*)nt)Dg  that  place,  aud  is  not  s  justice  for  the 


borough,  town  and  port  of  Dover,  nor  is  he  iqtpointed 
under  51  Geo.  3,  c.  36. 

Dover  is  one  of  the  Cinque  Ports,  and  has  a  sepa- 
rate court  of  quarter  sessions  of  the  peace,  recorder 
and  clerk  of  the  peace,  and  it  is  contended  by  the 
resps.  that  Margate  is  still  within  the  jurisdiction  of 
such  court,  by  virtue  of  5  &  6  Will  4,  c  76,  s.  184, 
and  6  &  7  Will.  4,  c.  105,  s.  10.  It  is  contended  on  be- 
half of  tho  churchwardens  and  overseers  of  Favers- 
ham  that  Price  had  no  jurisdiction  to  make  the  order 
for  the  reception  of  the  lunatic  into  the  licensed  house, 
and  that  her  confinement  and  chargeability  there 
being  unlawful,  the  order  of  Korton,  dated  13th 
April  I860,  now  appealed  against,  is  therefore  void. 

It  is  contended  on  behalf  of  the  parish  of  St  .Tohn 
the  Baptist,  Margate,  that  Price  bad  jurisdiction  to 
make  the  order,  and  that,  whether  he  had  or  not,  the 
order  of  Norton  was  rightly  made,  because  at  the  time 
of  making  the  same  the  pauper  lunatic  was  confined 
in  the  licensed  house,  at  the  cost  and  charge  of  the 
parish  of  St  John  the  Baptist. 

The  question  for  the  opinion  of  this  court  is, 
whether  Price  had  jurisdiction  to  make  the  said 
order,  dated  the  12tfa  July  1859;  and,  if  he  had 
not,  whether  the  order  of  Norton  is  thereby  rendered 
inv.ilid. 

If  the  court  should  be  of  opinion  that  the  order  of 
G.  C.  Norton  was,  under  the  circumstances  above 
stated,  properly  made,  then  such  order  is  to  be  con- 
firmed, otherwise  the  same,  or  so  much  thereof  as  the 
court  should  think  illegal,  is  to  be  quashed. 

Pofand  for  tho  resps.— Under  16  &  17  Vict.  c. 
97,  s.  97,  even  if  the  order  for  confinement  made  by 
Mr.  Price  be  bad,  the  order  of  maintenance  of  Mr. 
Norton  is  valid.  So  soon  as  the  pauper  lunatic  is 
found  confined,  jurisdiction  is  given  by  that  section ; 
the  words  of  the  section  are  "  is  or  has  been  confined." 
It  is  only  necessary  that  the  person  should  be  a  pauper 
lunatic  and  that  he  be  in  confinement ;  if  those  two 
matters  appear  the  court  will  not  inquire  whether  the 
proceedings  were  legal  or  not  There  is  no  such  expres- 
sion as  "  duly  confined  "  to  be  found  in  the  section  ; 
the  words  are  "  is  or  has  been  confined,"  "  sent  for 
confinement :"  (Reg.  v.  Credilon,  El.  BL  &  El.  231 ; 
27  L.  J.  208,  M.  C. ;  Reg.  r.  CaniarBoa  and  Angle- 
sea  Union,  3  New  S«ss.  Cas.  708.  [Cromptos,  J. — 
Those  oases  only  go  to  the  extent  of  saying  that  you 
need  not  show  jurindiction  from  tlie  beginning.]  Reg. 
V.  Minster,  14  Q.  B.  349.)  The  order  would  be 
valid  i(  Mr.  Price's  order  were  not  recited,  and  Mr. 
Norton  had  no  power  to  inquire  whether  the  pro- 
ceedings were  regular.  If  be  finds  a  pauper  lunatic 
confined  within  his  jurisdiction,  be  has  power  to  make 
an  Older :  there  can  be  no  inconvenience  or  injury  to 
the  parish  of  settlement  Then  was  Mr.  Price  a  pro- 
perly constituted  justice  under  the  67th  section  ?  It  is 
said  that  "borough"  means  "a  borough  having 
quarter  sessions,  recorder  and  clerk  of  the  peace  "  (sect. 
132).  Price  is  a  jnstice  of  a  borough  having  quarter 
sessions,  tiargate  is  an  ancient  member  of  Dover,  and 
Dover  is  one  of  the  Cinque  Ports  having  quarter 
sessions,  recorder  and  clerk  of  the  peace,  and  its  juris- 
diction extends  into  Margate.  |Wightmaj«,  J. — 
But  Mr.  Price's  commission  does  not  extend  to  Dover ; 
he  cannot  be  said  to  be  a  jnstice  of  "the  borough" 
within  the  interpretation  clause  (sect  132) ;  it  cannot 
be  contended  he  had  no  jurisdiction.]  (He  was  stopped 
by  the  Court  on  that  point.) 

T.  L.  Wood,  contra,  for  tho  apps. — ^The  true  mean- 
ing of  the  97th  section  must  be,  that  the  pauper 
lunatic  be  lawfully  confined ;  and  that  section  must  be 
read  in  connection  with  sect  67.  In  R.  v.  Miatter,  14 
Q.  B.  349,  Lord  Campbell,  in  his  judgment  expressly 
says  tliat  the  oonfinement  was  not  unlawful.  "  Con- 
fine "  means  "  confinement  already  referred  to,"  not  a 
casual  or  de/acto  confinement    AU  the  cases  referred 
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to  are  disUoguishable  from  this.    He  referred  to  Rex 
T.  Hhyddlmi,  14  Q.  B.  337. 

Poland  in  reply. — It  wis  no  faolt  of  the  resp. 
parisli  if  the  pauper  lunatic  was  not  properly  con- 
fined. The  parish  of  settlement  is  the  pansli  which 
ooght  to  pay  for  her  maintenance.  The  illegality  of 
the  confinement  will  not  be  presamed.  If  the  lunatic 
were  dangerous,  and  her  discharge  likely  to  be  injurious 
to  herself  and  others,  she  would  not  be  discharged : 
(,S«z  V.  PMer,  24  L.  J.  148,  Q.  B.) 

WiouTMAM,  J. — I  am  of  opinion  that  the  order 
should  be  confirmed.  It  appears  in  this  case  that 
Sarah  Martin  was  a  lunatic  pauper,  confined  in  a 
lunatic  asylum,  and  chargeable  to  the  parish  of  St. 
John  the  Baptist,  Mai^gate.  That  parish  baviog  paid 
the  expenses  of  her  removal  and  mointeuance,  appli- 
cation was  made  to  a  justice  within  whose  jurisdiction 
the  asylum  was  situate,  to  inquire  into  and  adjudicate 
«n  the  pauper's  settlement,  in  order  to  reimburse  the 
parish  of  St.  John  the  expenses  it  had  been  put  to. 
The  justice  having  adjudged  Faversham  to  be  the 
parish  of  settlement,  the  objection  taken  by  that 
parish  is  that  the  authority  under  which  the 
Innatie  was  sent  to  Camberwell  and  there  confined 
was  defective,  and  that,  althoogb  a  pauper  Innatic 
conBneil  in  an  asyluiA,  and  therefore  within  the  terms 
«f  the  97th  section,  yet,  as  the  confinement  was  un- 
lawful. Price,  the  justice  who  made  the  order  of  con- 
finement, not  being  a  jastice  of  the  borough  within  the 
132nd  section  of  the  Act.  the  order  of  settlement  and 
maintenance  was  void.  Now,  it  appears  to  me  that  it 
was  for  Uie  very  purpose  of  avoiding  sach  questions  as 
these  that  the  97th  section  was  framed  in  the  terms  it 
is,  for  I  can  imagine  nothing  more  inconvenient  than 
^nestions  of  this  nattm.  There  is  no  qnestion  that 
the  pauper  was  a  Innatic,  and  ongbt  to  be  removed, 
or  that  she  was  chargeable  in  the  first  instance  on  St. 
John's,  or  that  Mr.  Norton,  the  metropolitan  magis- 
trate, had  the  powers  given  to  two  justices ;  bat  it  is 
said,  that  although  it  was  competent  for  him  to 
4nquire  into  the  settlement  of  a  paaper  luuaUc  confined 
in  an  asylum,  he  must  inquire  whether  sach  lunatic 
was  lawfully  confined.  It  seems  to  me  that  that  would 
lead  to  very  awkward  consequences,  and  I  adopt  the 
■opinion  expressed  by  Erie,  J.,  in  Reg.  v.  Tke  Carnarvon 
Union,  "  that  the  jurisdiction  of  the  justices  to  make 
an  order  of  settlement  and  maintenance  of  a  lunatic 
pauper  commences  from  their  finding  him  confined  in 
an  asylun,"  and  "  that  it  is  very  salutary  to  take  up 
the  inquiry  there,  in  an  appeal  against  an  order  of 
maintenance,  and  so  to  preclude  any  investigation  then 
into  the  validity  of  the  order  ander  which  he  was  sent 
there."  The  justice  of  the  case  woald  require  such  an 
order  to  be  made,  and  It  is  sufficient  if  the  magistrate 
found  tlie  pauper  lunatic  in  a  lunatic  asylum  without 
inqtairing  into  the  jurisdictien  of  the  justice  to  make 
the  order  for  her  confinement. 

Ckompton,  J. — I  cannot  say  that  I  am  at  all  satis- 
fied with  the  conclusion  arrived  at  by  my  brother 
Wightman.  It  is  conceded  that  Price  had  no  jurisdis. 
tion ;  we  are  therefore  to  decide  on  the  general  pro- 
position, whether  sect.  97  reUtes  to  any  otiier  pauper 
Inaatic  than  one  con&ied  by  order  of  a  justice  having 
jurisdiction  to  make  such  order.  To  arrive  at  the 
meaning  of  the  97tli  section,  we  must  contrast  it  with 
aect  C7,  and  it  seems  to  me  that  the  provisions  are 
perfectly  inapplicable  to  the  case  of  a  person  sending 
another  to  a  lunatic  asylum  of  his  own  will  and  act, 
and  merely  because  it  thinks  it  necessary.  We  must 
take  the  broad  proposition  of  an  unauthoriBed  person 
sending  a  lunalic  pauper  to  an  asylum,  and  the  language 
of  the  Act  generally  is  strong,  to  my  mind,  that  the 
97th  section  refers  to  cases  where  the  lunatic  has  been 
Ironght  before  a  proper  authority  and  lawfully  sent  to 
confinement.  The  cases  cited  seems  to  me  to  bear 
thatovt. 


Meixor,  J. — It  appears  to  me  that  the  proper  eon- 
stmction  of  this  Act  is  that  put  upon  it  bj  oy 
brother  Wightman,  and  I  cannot  help  thukuig  tluit 
enormous  inconvenience  would  arise  from  any  other 
censtmction.  The  language  of  the  97th  section  semi 
to  me  to  be  intended  to  give  jurisdiction  to  the  jmtioei 
to  sdjndicate  on  the  settlement  and  nisintnuna 
of  the  Innatic  paaper  in  the  following  oonditkai:— 
1.  It  is  neoesssry  that  the  person  should  be  a  lonatle 
pauper,  and  in  confinement.  2.  That  he  should  have 
been  brooght  from  the  complwning  parish;  sad 
3.  That  the  order  should  be  on  the  psridi  of  tettk- 
ment.  All  those  conditions  are  complied  with  hen. 
It  would  be  inconvenient  that  when  justices  ate  called 
upon  to  make  these  ordere  of  maintenance,  they  BhosU 
be  further  called  on  to  investigate  what  had  previoml; 
occurred.  I  think,  as  was  sud  in  one  of  the  cnei 
cited,  that  it  is  salutary  that  the  inquiry  should  OOD- 
mence  on  the  finding  a  pauper  lunatic  in  confinemest 
in  BB  asylum,  and  Erie,  J.  thought  those  were  the 
two  muu  facts  necessary  to  ^ve  jurisdiction. 

Judgment  for  reips.,  eonfirming  orJr. 


April  26  and  Mag  15. 
Beo.  v.  Tbb  Justices  op  Sussex,  Bt  An  Appeai, 
betwekm  the  Pakihh  Officers  of  Colkuoei 
(apps.)  ASD  THE  Pabish  Offickbs  of  Fusnso- 
Tow  (reaps.). 
Bg  Kct.  81  o/  /As  4  <t  5  niU.  4,  e.  76,  (is  of^ 
agaisut  an  order  of  removul  mtut,  vitA  their  iMtwe 
of  appeal,  or  fourteen  dagi  at  leiut  before  tiejhl 
dag  of  tie  leuiont  at  which  the  appeal  ii  vile»ded 
to  be  tried,  lerve  the  grourub  of  their  appeal  upM 
the  overteere  of  the  reep.  parith. 

Held  {BlacBum,  J.  diuentienie'),  that  ike  gromit  ef 
appeal  mutt  be  tent,  at  all  evente,  fourteen  diqx  is- 
fore  the  first  dag  of  tueh  teisiont,  and  that  it  iisst 
mfficienl  to  send  (Aem  tnlh  the  notice  of  appeal  if 
each  nt^ice  it  not  given  that  number  of  di^  ere* 
tn  coses  where,  bg  the  practice  of  the  teaiont,  a  lot 
number  of  dags'  notice  of  eppeal  it  required: 

BtUd,  alto,  that  the  appt.  agcantt  o»  order  of  removal  art 
entitled  under  the  11  |'  12  Vict.  c.  31 ,  s.  9,  to/our- 
teen  dagi  after  receiving  a  copg  of  the  depontiou, 
within  wkidt  to  serve  their  groundt  of  appeal,  atd 
that  if  at  the  eicpiration  of  inch  fourteen  dagilia* 
are  not  fourteen  clear  dngt  (at  provided  bg  ted.  81 
of  the  4  4  5  Will  4,  c.  76)  for  giving  tud 
grounds  of  appeal  before  the  first  d<^  of  tketet^ 
tiont,  though  by  the  practice  of  the  teisiont  there  u 
time  /or  giving  full  notice  of  appeal,  tkeg  are  not 
bound  to  try  at  such  sestiont,  but  it  is  thar  dulg  to 
enter  and  respite  their  appeal,  uhich  appeal  the 
tetiiont  are  bound  to  receive  and  respite  accord- 
inglg. 

On  the  lit  Sept.  the  appt.  received  a  copy  of  an  order 
of  removal,  4'C.  On  the  17  ih  theg  applied  for  a 
copg  of  tite  depositions,  which  tlieg  received  on  the 
19<A.  On  the  \st  Oct.  theg  gave  notice  that  at  the 
next  leuions  theg  would  commence,  and  enter  their 
appeal  (finlg  eight  days'  notice  of  appeal  being  re- 
quired bg  the  practice  of  t/ie  leiiions'),  but  they 
served  no  grounds  <f  appeal  On  the  lilh  the  let- 
lioru  took  place,  and  the  apps.  applied  to  enter  and 
respite  their  appeal,  which  the  sessions  routed: 

Held  (Blackburn,  J.  distentiente),  that  tIte  sesiions 
mere  bound   to   have  received  tutd  respited  the 
appeal. 
This  was  a  demurrer  to  a  retnm  to  a  mandamus 

commanding  the  jostices  of  Sussex  to  receive  and  hear 

a  certain  appeal  between  the  parish  officers  of  Colemore, 

apps.,  and  the  parish  officers  of  Funtington,  resps.  (a) 
The  return  was  as  follows:— "We,  John  Morgan 


(a)  See  i^.  V.  The  Jtutica  o/  Suncx,  vol.  1,  p.  3K. 
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Beg.  p.  Trb  Justices  of  Sussex,  re  am  Appbal,  &a 

[Q.  B. 

Celbett,  of  Edeobridge,  in  the  conntj  of  Kent,  Esquire, 
tb  Hoaoanble  John  Jervis  Carnegie,  of  Fair  Oak,  in 
Ik  amtj  of  Saswz,  and  Hasler  Holiest,  of  Lcds- 
mdi,  in  tbe  said  county  of  Sussex,  Esquire,  three  of 
tbi  keepers  of  her  Majesty's  peace,  and  justices  of  onr 
Udjtbe  Queen,  assigned  to  hear  and  determine  dirers 
ftiniei,  trespasses,  and  other  misdemeanors  committed 
litliiii  ud  for  the  county  of  Sussex,  do  hereby  most 
bmUy  ootify  and  return  to  onr  sorereign  Lady  the 
(Jaco,  to  her  Majesty's  writ  in  this  behalf  hereto 
saati,  that  the  order  for  the  remoral  of  John 
Saodbtti  and  his  six  children  from  the  parish  of 
nmtiagbm,  in  the  county  of  Sussex,  to  the  pariah  of 
Coltgure,  in  the  county  of  Southampton,  in  the  said 
nit  mentioaed,  was  made  on  the  18th  day  of  Angnst, 
lo  lilt  year  of  onr  Lord  one  thousand  eight  hundred 
ad  nity.  That  notice  in  writing  of  the  said  John 
Saodhim  and  his  said  children  being  chargeable  to 
tk  laid  parish  of  Fnntington,  accompanied  by  a  copy 
if  tlKnid  order  of  remoral,  and  by  a  statement  of 
tb  groonds  of  remoral,  including  the  particulars  of 
Ibe  nttiement  relied  on  in  support  thereof,  as  required 
^  Uie  itatntes  in  that  case  made  and  provided,  were 
n  tk  30th  day  of  August,  in  the  year  of  our  Lord 
ISM,  aent  by  post  by  the  churchwardens  and  orer- 
an  of  the  poor  of  the  said  parish  of  Funtingten, 
rin  otttined  the  itid  order,  and  tbe  churchwardens  and 
omseen  of  the  poor  of  the  said  parish  of  Colemore, 
tortoD  the  said  order  is  directed;  that  on  the  17th 
<iref  September,  in  the  year  of  our  Lord  1860,  the 
aid  Itst-mentioned  churchwardens  and  overseers  ap- 
jitdfer,  ud  on  the  19tb  day  of  September,  in  the 
iwof  onr  Lord  1860,  there  was  delivered  to  them  a 
nprf  the  depositions  on  which  the  justices  of  the  peace 
vbniade  the  said  order  did  make  the  same.  That  on  the 
ist  kj  of  October,  in  the  year  of  onr  Lord  1860,  the 
timtiwirdens  and  overseers  of  the  poor  of  the  said 
fnirt  oi  Colemore  did  by  Edwin  Albery,  their  attor- 
«!,pn  notice  to  the  churchwardens  and  overseers  of 
tb  poor  of  the  said  parish  of  Funtington,  that  the 
dndiwsrdens  and  overseers  of  the  poor  of  the  said 
!*risb  of  Colemore  intended,  at  the  next  general  quarter 
xaiu  of  the  peace,  to  be  holden  in  and  for  the  said 
avt;  of  Snssex,  to  commence  and  enter  an  appeal 
<!iiiii(dMsaid  order.  The  general  quarter  sessionsof  the 
fjo,  h  tad  for  the  eastern  division  of  tbe  said  county 
"  Swtx,  were  holden  at  Lewes,  in  the  said  coimty, 
a  ike  1Mb  day  of  Oct.  in  the  year  of  our  Lord  1860, 
■^  isind  for  the  western  division  of  the  said  connty, 
<tn  Mden  at  Chichester,  in  the  said  connty,  on  the 
IWdiyof  Oct.  in  that  year.  The  parish  of  Fnn- 
^^S^  a  situate  in  tlie  western  division  of  the 
aid  contfy.  The  churchwardens  and  overseers  of 
'^  fMr  of  the  parish  of  Colemore  did  not  at  any 
^  00  or  before  the  day  and  year  last  aforesaid, 
*>i  or  deliver  to  the  churchwardens  and  over- 
*s  of  tbe  poor  of  the  parish  of  Funtington,  or  any 
*i&r  of  them,  any  statement  in  writing  or  other- 
*ia  of  the  gronnds  of  the  said  appeal  in  the  said  notice 
^''''■■■led.  By  the  custom  and  practice  of  the  said 
■■■»,  oight  days'  notice  of  appeal  against  an  order 
'  iworal,  and  no  more,  is  required.  The  said  chnrch- 
""dau  and  overseers  of  the  poor  of  the  said  parish 
■^  CoSemore,  at  the  said  court  of  quarter  sessions, 
*^  «t  Cbidwster  aforesaid,  on  the  18th  day  of  Oct 
•T  tif  jttr  of  our  Lord  I860,  and  not  on  the  15th  day 
''*M.  in  that  year,  as  in  the  said  writ  alleged,  applied 
jjUn  received  and  to  enter  the  said  appeal  against 
'«  aid  order  of  removal,  with  a  view  to  its  being 
*V^  and  thereupon  then  and  there  applied  to  the 
"■d  Wst  of  quarter  sessions  to  adjourn  and  respite 
*>aiiBg  of  tbe  said  appeal  to  the  then  next  general 
Ws  Mesons  of  the  peace  for  the  said  county  as  a 
•I*  «f  right,  and  witliont  showing  any  cause  or 
[  any  reason  for  such  delay.  The  said  court 
sessions  having  fully  heard  and  considered 


the  said  application,  and  all  that  was  nrged  in  sapport 
of  and  against  it,  decided  and  determined  that  the  said 
appeal  should  not  be  respited,  but  did  not  further  or 
otherwise  refuse  or  decline  to  recdre  or  enter  the  said 
appeal.  That  after  the  said  18th  day  ef  Dot. 
in  the  year  of  onr  Lord  1860,  to  wit,  on  tfa» 
S5tb  day  of  Oct  1860,  the  said  John  Sandhaia 
and  his  said  children  were  removed  nnder  and  by  virtus 
of  tbe  said  order  from  the  said  pariah  of  Fnutiagton  t* 
the  said  parish  of  Colemore,  and  that  he  afterwards,  tit- 
wit,  on  the  10th  day  of  Deo.  in  the  year  of  oar  I/ntl 
1860,  died.  Therefore  tbe  keepers  of  her  Majesty's 
peace  and  justices  of  onr  Lady  the  Queen  assigned  to- 
hear  and  determine  divers  felonies,  trespasses  and 
other  misdemeanors  within  and  for  the  said  connty  or 
Snssex,  have  declined  and  do  decline  to  rtoeive  and 
enter  the  appeal  of  the  said  obarofawirdens  and  over- 
seers of  the  poor  of  tbe  parish  of  Colemore  afore«aid, 
against  the  order  for  the  removal  of  the  said  Joba 
Sandham  and  his  six  children  from  the  said  pariah  of 
Funtington  to  the  said  pariah  of  Colemore,  and  to  hear  and 
determine  tbe  merits  of  the  said  appeal,  as  commanded 
by  her  Majesty's  writ  to  the  said  keeper  and  justices 
directed  in  this  behalf,  and  liereto  annexed." 

To  this  return  tbe  prosecutors  demurred. 

The  prosecutor's  paints  of  argument  were : — 1.  That 
by  the  operation  of  sect.  8 1  of  the  4  &  5  WilL  4,  e.  76^ 
which  requires  the  apps.  against  an  order  of  removal  t» 
send  or  deliver  to  the  resps.  a  noUoe  of  (heir  gronnds 
of  appeal  fourteen  days  at  least  before  the  first  day  of 
the  sessions  at  which  the  appeal  is  to  be  tried ;  and  of 
the  II  &  12  Vict.  c.  31,  s.  9,  which  allows  the  apps.  « 
period  of  fourteen  days  after  they  have  received  a  copy 
of  the  depositions  for  giving  notice  of  appeal,  they,  lbs 
said  prosecutors  were  not  bound  to  have  given  notie* 
of  their  grounds  of  appeal  so  as  to  have  been  ready  and 
in  a  condition  to  have  tried  their  appeal  at  the  quarter 
sessions  of  the  county  of  Sussex,  held  in  Oct.  I860.  2. 
That  as  the  prosecutors  were  nut  so  bound,  the  jnstioes 
at  the  said  quarter  sessions  were  bound  to  have  received 
and  respited  the  said  appeal.  3.  That  notwithstanding 
it  is  tbe  practice  of  the  said  qoarter  sessions  of  Sussex 
to  try  appeals  in  that  division  of  the  county  in  which 
they  arise,  yet,  by  law,  the  prosecntors  were  bonnd  to- 
have  given  their  notice  of  appeal  and  gronnds  of  appeal 
with  reference  to  the  first  day  of  holding  the  quarter 
sessions  for  the  said  connty;  namely,  tiie  15th  Oct. 
1860. 

The  deft.'8  points  of  argument  were: — 1.  That,  as 
by  the  custom  and  practice  of  the  Sussex  sessions, 
only  eight  days'  notice  of  appeal  against  an  order  of 
removal  are  required,  there  was  time  for  giving  full 
notice  of  trial,  and  with  it  notice  of  grounds  of  ap- 
peal, and  that  the  apps.  ought  to  have  come  prepared 
to  try  at  those  sessons,  and  that  the  court  of  sesaions 
were  entitled  to  refuse  to  respite  the  appeaL  8.  That 
it  was  discretionary  in  the  court  of  sessions  to  decide 
whether  they  would  respite  the  appeal  or  not,  and 
that,  baring  decided  that  they  would  not,  the  manda- 
mus  will  not  lie,  and  the  return  to  it  is  good.  3.  Tliat 
the  apps.  were  not  entitled,  as  a  matter  of  right,  and 
without  showing  any  cause  or  assigning  any  reason, 
to  enter  and  have  the  appeal  respited,  and  tbe  return 
shows  that  the  court  of  sessions  had  a  right  to  de- 
cide as  they  did  in  refusing  to  respite  the  appeal. 

By  sect.  81  of  tbe  4  &  5  Will.  4,  o.  76,  it  is  enacted 
that  "  the  overseers  or  guardians  of  the  parish  appeal- 
ing against  any  such  order,  or  any  three  or  more  of 
such  guardians,  shall,  with  such  notice,  or  fourteen 
days  at  least  before  tbe  first  day  of  the  sessiocn  at 
which  snch  appeal  is  intended  to  be  tried,  send  or  de- 
liver to  the  overseers  of  the  resp.  parish  a  statement 
in  writing,  nnder  their  hands,  of  the  grounds  of  such' 
appeal,"  &c. 

By  sect.  9  of  the  11  &  12  Viet.  e.  31,  it  is  enacted,. 
"  that  no  appeal  shall  be  allowed  against  any  order  of 
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remDvoI  if  notice  of  such  appeal  be  not  given  as  re- 
((oired  by  Uw,  within  the  space  of  twenty-one  days 
after  the  notice  of  char^ability  and  statement  of  the 
grounds  of  removal  shall  have  been  sent  by  the  over- 
seers or  guardians  of  tlie  removing  parish  to  the  over- 
seers or  gaardians  of  the  parish  to  vhich  snch  order 
shall  be  directed,  unless  within  snch  period  of  twenty- 
one  days  a  copy  of  the  depositions  shall  have  been  ap- 
plied for,  as  aforesaid,  by  the  last-mentioned  overseers 
or  guardians,  in  which  cose  a  further  period  of  fourteen 
days  after  the  sending  of  such  copy  shall  be  allowed 
for  the  ^ving  of  snch  notice  of  appeal ,  bat  in  snch 
case  no  poor  person  shall  be  removed  under  snch  order 
of  removal  until  the  expiration  of  snch  further  period, 
•r  fourteen  days." 

Maniitg,  Q.  C.  (7*.  IP.  SauaJers  with  him)  ap- 
peared in  support  of  the  demurrer. 

HudcOetlon,  Q.  C.  {Foot  with  him)  contra. 

The  following  coses  were  cited: — Reg  y.  TItt 
Juttiea  o/Saffoa-,  4  A.  &  E.  319;  Reg.  t.  Tlie 
Juttict*  of  the  Wet  Riding  of  York,  El.  Bl.  &  El. 
713;  27  L.  J.  269,  M.  C. ;  Reg.  v.  The  Inhabitmis 
o/DraughUm,  8  L.  J.  92,  M.  C;  R^.  v.  Peter- 
horongh,  7  El.  &  Bhi.  643 ;  26  L.  .1.  153,  M.  C. ;  Reg. 
T.  Siircoats,  28  L.  J.  224,  H.  C. ;  Reg.  v.  The  Re- 
evrder  of  Derby,  20  L.  J.  44,  M.  C. ;  Reg.  v.  Seven- 
oak*,  7  Q.  B.  136,  14  L.  J.  92,  M.  C. 

Cw.  adv.  mill. 

The  facts  and  arguments  sufficiently  appear  in  the 
following  judgments : — 

JUay  15. — Mellob,  J.  fa) — In  this  case  a  maada- 
muf  had  been  directed  to  the  justices  of  Sussex  to 
reeeive  and  enter  on  appeal  agiunst  an  order  for  the 
removal  of  John  Sandham  and  his  children  from  the 
parish  of  Funtington,  in  the  county  of  Sussex,  to  the 
parish  of  Colemore,  in  the  county  of  Southampton,  and 
to  bear  and  determine  the  merits  of  the  said  appeal. 
Ko  objection  was  taken  to  the  form  of  the  writ,  but 
the  argument  turned  entirely  on  the  facts  stated  in  the 
return.  It  appeared  that  the  order  of  removal  was 
made  on  the  18th  Aug.  1860,  that  notice  of  charge- 
ability,  accompanied  by  a  copy  of  the  said  order,  and  a 
statement  of  the  grounds  of  removal,  were  on  the  30tb 
Aug.  sent  to  the  parish  of  Fniitington,  and  that  on 
the  I9th  Sept.  following  a  copy  of  the  depositions 
upon  which  snch  order  was  made,  having  been  duly 
applied  for,  was  delivered  to  the  parish  officers  of  the 
said  parish  of  Colemore ;  that  on  the  1st  Oct.  the 
parish  officers  of  the  last-named  parish  gave  notice 
to  the  parish  officers  of  Funtington  that  they 
intended  at  the  next  general  quarter  sessions 
for  the  said  county  of  Sussex  to  commence 
and  enter  an  appeal  against  the  said  order.  The 
general  quarter  sessions  for  the  said  county  commenced 
at  Lewes,  for  the  easlem  divison  of  snch  connty,  on 
the  I  Sth  Oct.,  and  for  the  western  division  at  Chi- 
chester, on  the  18th  of  the  same  month.  Funtington 
is  situate  in  the  western  division.  By  the  practice  of 
the  sessions,  eight  days'  notice  only  of  appeal  is  re- 
quired. No  notice  of  the  gronnds  of  appenl  was  given 
hy  the  ofHccrs  of  the  app.  pnrish  to  the  ofHeers  of  the 
resp.  parish  before  the  holding  of  the  srssions,  either  at 
Lewes  or  Chichester.  The  purisli  officers  of  the  app* 
parish  on  the  18th  Oct.,  at  Chichester,  applied  to  the 
sessions  to  enter  and  respite  the  said  appeal  to  the 
next  sessions,  "as  a  matter  of  right,  and  without 
showing  any  cause  for  snch  delay."  The  sessions  de- 
termined that  the  said  appeal  should  not  be  respited  ; 
thereupon  the  question  .irises,  whether  they  hadauthority 
so  to  determiue?  It  was  urged  before  us  that  the  sessions 
were  justified  in  their  decision  by  the  facts  that  the 
app.  parish  had  been  guilty  of  laches  in  not  giving 
notice  of  the  grotmds  of  appeal  in  due  lime  before  the 
sessions,  either  *'  with  the  notice  of  appeal,"  -'  or  four- 
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teen  days  at  the  least "  before  the  first  dsy  of  the 
sessions  at  Lewes,  or  before  the  IBth  Oct,  on  which 
day  the  sessions  were  held  at  Chichester,  for  the 
western  division  of  the  county.  The  latter  point  was 
not  much  pressed,  and  it  appears  to  nu  to  be  the 
prudent  course  in  a  matter  of  this  kind  to  abide  by  iw 
former  decision  of  this  court  in  the  case  of  Seg.  v. 
Tlie  Jmticee  of  Suffolk,  16  L.  J.  36,  H.  C.  Thr- 
sessions  at  Chichester  must  have  been  holden  by  ad- 
journment from  Lewes,  and  in  contemplation  of  law 
were  a  continuation  of  those  sessions,  and  oonseqnently 
the  I  Sth,  and  not  the  18th  Oct,  was,  for  the  par- 
pose  of  computing  the  fourteen  days  for  giving  notice- 
of  the  gronnds  of  appeal,  the  first  day  of  the  aeasums." 
The  question  of  lacbos,  as  it  was  put  in  th» 
argument,  is  not  disposed  of  by  the  deteiminatioii 
of  this  point,  and  it  becomes  neceasaiy,  therefore,  to 
consider  the  grounds  upon  which  it  was  contended  that 
there  was  such  Liches  on  the  part  of  the  apps.  in  this 
case  OS  disentitled  them  to  respite  their  appeaL  It 
was  insisted  that  the  apps.  were  bound  to  have  given 
notice  of  the  grounds  of  their  appeal  fourteen  days  at 
least  before  the  first  day  of  the  sessions,  and  that  if 
by  reason  of  their  availing  themselves  of  the  twenty- 
one  days  allowed  by  sect  79  of  the  4  &  5  WiU.  c. 
76  extended  by  the  additional  days  given  by  sect  1 1 
of  the  11  &  12  Vict  c  31,  they  were  too  late  to  giv» 
such  fourteen  days'  notice  of  the  gnmnds  of  their 
appeal  it  was  owing  to  their  own  neglect  siid  that  it 
followed  of  coarse  that  they  were  not  entitled  to  bo- 
heard  in  support  of  their  appe.il,  and  that  the  session* 
were  not  bound  to  respite  the  same.  Upon  consideration 
of  the  statute  and  decisions  I  have  come  to  the  con- 
trary conclusion.  By  the  4  &  5  Will.  4,  c  76,  s.  79, 
it  was  provided  that  no  poor  person  should  be  removed 
or  removable  until  twenty-one  days  after  a  notice  in 
writing  of  his  being  chargeable,  accompanied  by  a 
copy  of  the  order  of  removal,  and  by  a  copy  of  tlie- 
examination  upon  which  such  order  was  made,  should 
have  been  sent  by  the  officers  of  the  removering  parish 
to  the  officers  of  the  parish  to  which  snch  order  was 
directed,  with  a  proviso  for  the  case  for  earlier  sub- 
mission to  the  order  in  manner  therein  mentioned.  It 
has  here  been  in  several  cases  decided  that  the  object 
of  the  Legislature  in  giving  this  delay  of  twenty-one 
days  in  the  execution  of  the  order  was  to  afford  oppor- 
tunities for  the  parish  upon  which  snch  order  was  made 
to  inquire  and  consider  whether  tlioy  had  any  sufficient 
ground  of  objection  thereto :  ( Rrg.  v.  The  Jattieet  of 
Lancathire,  4  Q.  B.  913 ;  and  Reg.  v.  The  Jutictt 
of  the  West  Riding,  Ell.  Bl.  &  Ell.  713,  althongh 
under  the  particular  oircnmstances  of  that  case  the 
court  discharged  the  rule  for  a  mandoTnue.  Lord 
Campbell,  in  delivering  the  judgment  of  the  court. 
said  :  "As  a  rule,  we  think  that  the  parties  appealing 
are  entitled  to  take  the  twen^-one  days  and  the 
fourteen  dxys  mentioned  in  stat.  11  &  12  Vict,  e  31, 
s.  9,  and  that  if  at  the  expiration  of  the  last  of  those 
days  there  is  time  to  give  effective  notice  of  trial  of  the 
appeal  at  the  then  next  sessions,  sudi  notice  ought  to 
be  given,  but  that  if  there  is  not  time  to  give  such 
notice  of  trial  the  appeal  ought  to  be  entered 
and  respited  at  the  then  next  sessions  following 
the  expiration  of  the  fourteen  days;  such  an 
entry  and  respite  would  be  the  only  step  the 
app.  can  then  take  to  show  his  intention  to  pcosecnte 
his  appeal,  as  he  will  do  so  at  the  peril  of  being  obliged 
to  pay  costs  in  case  he  omits  further  to  prosecute  it ; 
and  this  is  in  accordance  with  the  modem  practice." 
The  statute  referred  to  by  Lord  Campbell  of  1 1  & 
12  Vict,  c  31,  s.  9,  substitutes  a  notice  of  ground  of 
removal  for  a  copy  of  the  examinations  required  to  be 
sent  with  the  copy  order  by  the  Act  of  4  &  S  Will.  4, 
e.  76,  hut  entitles  the  officers  of  the  parish  to  which  an 
order  of  removal  is  directed  to  apply  within  the 
twenty-one  days  for  •  copy  of  snch  examination,  wd- 
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if  Kd.  9  exttndi  the  pariod  wiUiia  which  notice  of 
i{^  Boit  be  pna  to  fourteen  dajs  after  the  iiend- 
ia;  rf  raeli  oopj  of  the  exscninatioa  to  the  officers  of 
lie  piriili  <o  applying  for  the  same.  Bj  the  4  &  5 
VilL  4,  c.  76,  s.  81,  it  ia  enacted,  that  in  every  caae 
ibete  notice  oF  appeal  afpinat  an  order  of  removal 
iUl  be  given,  the  oScen  of  the  pariah  appealing 
tpiut  nch  wder  aball,  "  with  aoch  noUce,  or  fonrteen 
lip  It  the  least  before  the  firat  day  of  the  seaaioii  at 
viadi  radi  appeal  ia  intended  to  be  tried,"  send  or 
itba  ts  the  oScare  of  the  resp.  pariah  a  statement 
a  fiitiiig  under  their  hands  of  the  groands  of  snch 
qfoJ,  "ud  it  shall  not  be  lawfol  for  the  overseers  of 
ack  ipp.  parish  to  be  heard  in  anpport  of  snch  appeal, 
nlw  inch  notice  and  statement  ahall  have  been  so 
pa  IS  afotesaid."  The  sUtnte  1 1  &  12  Vict.  e.  31, 
I.  4,  lives  a  legtslative  declaration,  if  any  were 
nitoj,  of  the  object  of  interchanging  the  groands 
tf  nmonl  and  tOe  gruanda  of  appeal,  by  reciting  as 
Mlm:— "And  whereas  a  statement  of  the  groands 
i(  [caiond  and  of  appeal  is  requited  to  be  com- 
nmicsted,  for  the  pnrposa  of  rnaUing  the  party  re- 
dnng  it  to  in^nire  into  the  subject  of  aoch  statement, 
ad  if  need  be  to  prepare  for  trial."  And  by  sect  1 1 
IkAetaf  4  &  5  WilL4,  o.  76  and  that  Act  are  to  be 
matnied  at  one  Act.  These  provisions  enable  us  to 
ndostand  the  tme  meaning  of  the  expression,  "time 
H  pn  effeciiTe  noiica  of  trial,"  nsed  by  Lord 
Ciapbell  In  delivering  the  judgment  of  this  court  in 
Aecue  of  Btg.  r.  Tkfi  Jiutieet  of  lie  Wett  Hiding. 
Tm  to  give  an  effective  notiee  of  trial  of  appeal 
nei,  I  think,  be  calculated  by  allowing  tirenty-one 
i*!i,  with  any  addhiun  arising  from  a  copy  of  the 
taaiutian  having  been  ,ipplieil  fur  under  1 1  &  12 
Yiit  e.  31.  If,  at  the  expirHtion  of  that  period,  there 
k  tioe  to  fnve  the  nutica  required  by  the  practice 
tf  He  sessions,  and  aUo  to  give  the  fourteen 
i>!i'  notice  at  least  of  the  gioonds  of  appeal 
^^  tin  Brst  day  of  the  next  seasiona,  then 
!^  eotiy  and  trial  of  the  appeal  mnst  take 
I'm  at  those  sesaiuns,  unless  sdjuumed  under  the 
past anthority  of  the  court;  but  if  there  be  not 
I>Kb>  give  the  fourteen  days'  notice  of  the  grounds  of 
^pol  before  the  first  day  of  such  session,  then  no 
■tite  of  trial  can  be  effective,  and  the  app.  parish  is 
<K>tU  u  a  matter  of  nght  to  enter  and  respite  the 
fHi  >nd  no  qaesiion  of  laches  can  arise.  Soon 
liiertiit  passing  of  the  Act  4  &  5  Will.  4,  c.  76,  it 
•s  decided  that  it  did  not  alter  or  aSt^t  the  time 
^^nibcd  by  the  rulos  uf  practice  of  the  different 
""^  of  quarter  sessimie  for  giving  notice  of  appeal  : 
(t  V.  Jniiea  of  SutTotk,  4  Ad.  &  El.  319;  H.  v. 
^^lon,  8  L.  J.  92,  M.  C.)  The  time  so  required 
'nei  very  considerably ;  nccordingly  it  appears  to  me 
^  it  Todd  frustiate  to  a  grc:tt  exieiit  the  object  of 
^<>tate,  in  requiring;  tlif  statement  of  the  grounds 
**  ^tal  to  be  seuC  or  delivered  to  the  officers  of  the 
"^prish,  if  we  were  t"  ImlJ  that  the  words  "  with 
^  Mtioe,  or  fourteen  days  at  the  least  before  the 
•<*  It;  of  the  aeiiiiiiins  at  which  snch  appeal  is  in- 
^■M  to  be  tried,"  meant  to  give  the  varying  time 
"^nd  for  the  notice  of  appe.tl  by  the  practice  of  the 
f^al  iessiona  as  the  equivalent  alternative  of  four- 
^  "dajs  at  the  least"  fur  giving  notice  of  the 
r^^'odi  of  appeal.  I  think  that  tlio  true  meaning  of 
"a  Wiion  Is,  that  if  the  tiino  required  by  the  practice 
''■^prticalar  seasi-ns  fir  the  notice  of  appeal  be 
-•stJta  days  at  the  least,  or  ii  longer  period,  then  the 
'*Biat  of  the  (grounds  of  appeal  may  be  sent  with 
v^  iMice.  lu  fourteen  daya  at  the  leist  are  secured 
'^  Ikt  ufficers  of  the  lesp.  parish  '•  to  inquire  into 
'■'tatement,  and,  if  ii'ed  lie,  prepare  for  trial."  I 
^*tlunk  that  it  could  h.ivo  keen  intended  that  the 
^Mi  of  appe.il  ebuuld  precede  the  notice  of  appeal, 
''Art  the  apps.  in  availinj;  themselves  of  the  time 
'''^  Vt  law  for  consuk-ring  whether  they  would 
[Mac.  Caa— Vou  U] 


appeal  or  not  before  sending  the  stetement  of  the 
grounds  of  appeal  could  be  guilty  of  laches,  and  it 
appears  to  me  that,  by  adhering  to  this  interpre- 
tation of  the  Btatutos,  the  mischief  will  be  avoided 
which  might  arlw,  for  the  sessions  may  cease 
having  to  decide  whetlier  there  had  been  laches  or 
not.  R.  V.  /Sevenoaibs,  7  Q.B.  152;  and  S.  r.  Ptler- 
boroagi,  7  EIL  &  Bl.  743,  relied  upon  by  Hr. 
Haddletton,  are  not  at  all  inconsistent  with  this  view 
of  the  law,  as  they  merely  decide  that  the  appeal 
onght  to  be  entered  at  the  next  sessions,  although  it 
may  be  impracticable  then  to  try  it.  In  the  present 
case,  the  apps.  not  havmg  given  notice  of  their  gioands 
of  appeal  fourteen  days  at  least  before  the  first  day  of 
the  sessions,  could  not  have  been  heard  in  support  of 
their  appeal ;  bat,  as  I  think  that  they  were  guilty  of  no 
laches  in  availing  themselves  of  the  time  allowed  by 
law  for  consideration  before  taking  that  step,  they  were 
entitled  to  enter  and  respite  as  a  matter  of  right,  and 
that  the  return,  therefore,  is  insufficient,  and  so  our 
judgment  onght  to  be  for  the  Crown. 

Bl^ACKBCRN,  J. — It  seems  to  me  that  our  judgment 
in  this  case  oogbt  to  be  for  the  deft*.  The  difierence 
of  opinion  in  the  oonrt  is,  I  believe,  only  on  one  point, 
and  that  a  narrow  one,  yet  on  it  the  decision  of  the 
present  rase  depends,  and  it  is  one  which  may  be  of 
practical  importance  in  other  cases.  The  appeal 
against  an  order  of  removal  was  originally  given 
by  Stat.  13  &  14  Car.  2,  c  12  s.  2,  to  the  parties 
aggrieved,  and  was  to  die  justicea  "at  their  next 
quarter  sessions."  On  the  construction  which  ha*  been 
put  on  this  stntnte  the  next  sessions  means  the  first 
quarter  sessions  at  the  time  of  the  grievance  at  which 
if  the  party  aggrieved  used  reasonable  diligence  it 
was  practicable  to  try  the  appeal.  This  statute 
is  silent  as  to  any  notice  of  appeal,  but  the  ordi- 
nary principles  of  justice  and  the  common  law 
reqoued  that  before  the  appeal  was  determined 
notice  should  be  given  to  the  reaps,  to  enable  them  to 
be  heard.  Stat  9  Geo.  1,  c.  7,  a.  8,  reciting  that  dis- 
putes and  controveisies  had  arisen  on  this,  enacts, 
that  in  future  no  appeal  against  an  order  of  removal 
shall  be  proceeded  upon  in  any  court  of  quarter  ses- 
sions, "  unless  reasonable  notice  be  given "  by  the 
apps.  to  the  reaps.,  "  the  reasonableness  of  which  no- 
tice shall  be  determined  by  the  justices  of  the  peace  at 
the  quarter  sessions  to  which  the  appeal  is  to  be  made, 
and  if  it  shall  appear  to  them  that  reasonable  time  of 
notice  was  not  given,  then  they  shall  adjourn  the  appeal 
to  the  next  quairter  sessions,  and  then  and  there  finally 
determine  the  same."  It  was  aettled,  on  the  construc- 
tion of  this  statute,  that  the  justices  at  the  sessions  to 
which  the  appeal  was  brought  had  no  dibcretion,  that 
they  must  adjourn  it  unless  reasonable  notice  of  appeal 
had  been  given,  though  it  were  shown  to  tlicir  satisfac- 
tion that  there  had  been  ample  time  to  have  f;iveik 
reasonable  notice;  and  further,  inasmuch  as  if  no 
notice  of  appeal  at  all  was  given,  there  was  no 
reasonable  notice,  that  the  justices  must,  if  there  wns 
no  notice  to  adjourn,  adjourn  the  appeal:  (A.  v. 
GlouctttertKire,  I  Doug.  79 ;  R.  v.  Skropthire,  7  Ka.->t, 
549 ;  It.  v.  Justices  of  London,  9  Q.  B.  41.)  As,  till 
recently,  there  wat  nothing  to  cnmpel  the  apps.  to  give 
notice  of  appeal  within  any  limited  time,  the  effect  of 
this  constmction  of  the  Act  was,  that  the  apps.  were 
boond  to  bring  the  appeal  to  the  first  practicable  ses- 
sions; they  bad  an  option  either  to  give  reasonable 
notice  of  the  appeal,  and  try  it  at  the  first  sessioni,  or 
to  omit  giving  reasonable  notice,  and  so  as  of  right  to 
postpone  the  trial  to  the  next  quarter  sessions:  (see 
3  Chitty's  Stats.  654,  note  a.)  Sudi  was  the  state  of 
the  law  before  stat.  4  &  5  Will.  4,  c.  76,  s.  81.  By 
that  section,  "  in  every  case  in  which  notice  of  appeal 
shall  be  given,  the  apps.  shall,  with  sucli  notice,  or 
fourteen  days  at  least  before  the  first  day  of  the 
sessions  at  which  such  appeal  is  intended  to  be  tried, 
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send  or  dDlirar  to  tba  reaps,  a  statement  in 
writing  ander  tbair  hands  of  (he  grounds  of  snob 
appeal,  and  it  shall  not  be  lawful  for  the  apps.  to  be 
heard  in  support  of  smh  appeal,  aniess  sach  notice  and 
statement  shall  have  been  so  given  as  aforesaid."  It 
is  on  the  trae  constauetiou  of  this  enactment  that  I 
differ  from  mj  brothers  in  the  present  case.  It  seems 
to  me  that  the  intention  of  the  Legislatare  was  to 
make  no  difiisrenoe  in  the  existing  law  as  to  notices  of 
appeal,  or  the  time  at  which  the  appeal  shoaM  be 
entered  or  heard ;  bnt  the;  did  intend  to  attach  a  con- 
dition to  the  apps.  being  heard  in  support  of  the  appeal, 
and  that  oondition  was  that  grounds  of  appeal  aboold 
hare  been  given  either  with  the  notice  of  appeal  or  at 
kaat  fonrte<in  dajs  before  the  trial.  The  apps.  up  to 
the  time  of  that  Act  might  gire  a  reasonable  notice  of 
appeal  and  try  at  the  next  sessions,  and  it  was  well 
known  that  a  week's  notice  waa  usuallj  held  reaaon- 
able  within  the  statute :  (see  note  a  to  3  Chittj's  Stats. 
p.  685.)  The  LegislatnrB  did  not,  it  seems  to  me, 
intend  (and  certainly  did  not  use  words  tu  express  an 
intention)  to  take  away  this  power  firom  the  apps.,  or 
to  enact  that  a  reasonable  notice  should  be  fourteen 
days  at  least  What  they  apparently  intended,  and 
what  the  words  used  in  their  ordinary  sense  mean  is, 
that  if  the  apps.  with  such  notios  dclirered  grounds  of 
appeal  they  might  be  heard  ;  but  it  waa  also  known 
that  a  notice  of  appeal  might  be  given  more  than  four- 
teen days  before  the  first  sessions,  or  might  be  given 
too  late  to  try  at  the  first  sessions,  so  that  the  appeal 
would  be  entered  and  ivapited,  and  come  on  for  trial 
three  months  or  more  after  the  notice  of  appeal,  and 
it  was  probably  expected  that  this  would  in 
future  frequently  be  the  case,  as  a  notice  of  appeal 
was  by  this  Act  made  a  sunpcnsion  of  the  power  of 
removsl,  if  given  within  twenty-one  dajs.  When,  for 
tkese  or  any  other  reasons,  the  notice  of  appeal  was 
given  long  before  the  trial,  it  seems  to  hare  been 
tbooght  unnecessary  that  the  grounds  of  appeal  should 
be  delivered  with  the  notice,  and  it  was  provided,  els 
an  alternative  coudition,  that  the  apps.  might  be  heard 
if  the  grounds  were  given  fourteen  days  it  least  before 
the  first  day  of  the  sessions  at  which  the  appeal  was 
intended  to  be  tried — not,  it  is  to  be  observed,  to  which 
the  appeal  was  brought  I  shall  afterwards  retam  to 
this  part  of  this  subject,  as  it  is  upon  it  that  the  dif- 
ference in  opinion  arises;  bnt  for  the  present,  assuming 
that  the  construction  is  that  first  stst^d,  I  proceed  to 
point  out  how  this  becomes  material  in  the  present 
case.  Statute  II  &  12  Vict  c.  31,  s.  9,  for  the  first 
time  imposed  a  limit  <Hi  the  time  within  which  notice 
«f  appeal  must  be  given.  By  that  enactment  no  appeal 
shall  be  allowed  if  notice  of  appeal  be  not  given 
within  the  space  of  twenly-one  days  after  the  notice  of 
ehsrgeability  and  grounds  of  removal  shall  have  been 
sent,  unless  within  that  time  a  copy  of  the  depositions 
shall  have  been  applied  for,  in  which  case  a  further 
period  of  fourteen  days  after  sending  of  such  copy  shall 
be  allowed  for  the  giving  of  such  notice  nf  uppeal. 
Sometimes  this  ensetment  is  spoken  of  as  if  it  give  to 
the  apps.  some  additional  time  within  which  to'  bring 
their  appeal;  but,  in  truth,  it  limits  and  restricts  the 
time,  it  does  not  enhrge  it  The  ap|«.  are  still  bound 
as  before  to  bring  their  appeal  to  the  fimt  pmcticablo 
sessions  after  the  grievance:  (,lieg.  v.  Sevenoaks,  7 
Q.  B.  136;  Reff.  T.  Peterborough,  7  El.  it.  Bio.  143; 
Jteg.  V.  Weit  Riding,  Kl.  BU.  &  Kl.  713.)  But 
formerly  the  apps.  might  always  have  delayed  giving 
notice  of  the  appeal  till  it  was  too  late  to  try 
at  the  sessions.  The  enactm  ut  puts  a  re- 
striction on  the  power  to  deUy  giving  notice 
of  appeal.  I  think  that  the  effect  of  sutute  11  &  12 
Vict  c  31,  s.  9,  is,  that  unless  the  notice  of  appeal  be 
given  within  the  prescribed  period,  the  appe4l  siinll  not 
i>e  allowed,  but  that  if  the  notice  be  given  within  the 
prescribed  period  the  law  remains  unaltered.    The 


notice  may  have  bean  given  eariier  than  it  would  have 
been  if  the  old  option  to   delay  had  remained  ;  bat  I 
think  that  the  appeal  must  be  tried  or  respited,  just  aa 
if  the  notice  had  before  the  Act  been  voluntarily  givrn 
at  the  same  date.     If  it  be  a  reasonable  notice  for  the 
next  sessions,  the  appeal  must  be  tried  at  those  sessions 
as  heretofore.     If  the  notice  is  too  late  for  these  ses- 
sions, the  sppeal  must,  as  heretofore,  be  entered  and 
respited  at  those  sessions,  and  tried  at  the  next  ses- 
sions.    Assuming,  for  the  present,  that   this   is  the 
correct  view  of  the  statntes,  let  us  see  liow  it  applies  to 
the  present  esse.     The  supposal  of  the  writ  in  this  case 
is,  that  at  the  quarter  sessions  holden  for  the  county  of 
Sussex  on  the  1 5th  Oct.  last,  the  officers  of  the  poor 
of  Oolemore  applied  to  the  quarter  sessions  to  receive. 
enter  and  respite  an  appeal  against  an  order  of  removal 
from  Funtington  to  Golemore,  and  the  sessions  refosed 
to  permit  the  appeal  to  be  entered  and  respited.    Mow, 
as  the  sessions  are  not  bound  to  enter  and  respite  every 
appeal  when  requested  to  do  so,  this  writ  is,  I  think  (de- 
fective ;  for  I  take  it  that  the  writ  ought  to  show  on  the 
face  of  it  such  a  state  of  facts  asmakes  it  at  least  primtr 
facie  the  legslduty  of  the  jostioes  to  perform  what  they 
were  required  to  do.    This  objection  was  not  taken  on 
the  argument    If  it  had  been,  we  ahonld,  no  doabt, 
have  permitted  the  prosecutors  to  amend  by  inserting 
in  the  writ  snpposals  of  those  facts  which  appear  on  the 
return,  and  are  admitted  by  the  demurrer  to  be  true,  if 
by  so  doing  the  writ  would  be  made  good.     I  shall  oon- 
rider  the  case  as  if  such  amendment  hud  been  made,  and 
what  appears  on  the  return  were  inserted  in  the  writ,  only 
recommending  the  prosecutors,  if  this  case  is  taken  into 
error,  to   consider  whether  it  may  not  be  oeoeasary  for 
them   to   apply  for  some  amendment  in  the  writ  to 
enable  them  in  the   court  of  error  to  raiss  the  ques- 
tion.    What  appears  on  the  retnm  is,  that  notice  of 
appeal  was,  in  fact,  given  on  the   Ist  Oct.,  and  that 
from  the  date  at  which  the  copy  of  the  depoiiiions  was 
sent  it  might  hsve  been  delayed  Ull  the  .^rd  Oct,  and 
yet  not  have  been  too  late  under  11   &  IS  Vict  c. 
31,  s.  »,  and  that  the  first  day  of  the  sessions  was  the 
15th  Oct,  so  that,  in  fact,  notice  of  appeal  was  givea 
thirteen  clear  days  before  the  first  day  of  the  sessions, 
vis.   15lh  Oct,  and  might  have  been  delayed  till  only 
eleven  clear  days  before  that  day.     It  further  appears 
that  by  the  custom  and  practice  of  that  sessions,  eight 
days'  notice  of  appeal,  and  no  more,  is  required.     It 
further  appears  that  in  this  case  no  grounds  of  appenl 
had  been  delivered  or  sent,  either  with  the  notice  of 
appeal,  or  at  any  other  time.      On    this    the  apps. 
claimed,  as  a  matter  right,  to  have  the  appeal  entered 
acd  respited.     The    sessions    refuted   to  respite  tlie- 
appeal,  bat  did  not  further  refuse  to  enter  it     The 
question  intended  to  be   raised  is,  wlietlier  this  is  a 
slate  of  facts  on  which  by  law  the  sessions  were  bound 
to  enter  and  respite  the  appeal?     If  they  had  a  dis- 
cretion at  all,  judgment  cannot  be    for  the  Crown, 
even  if  they  exercised  that  rliscretion  ill.     Now,  from 
what  I  have  already  said,  I  think  I  have  shown  that 
if  the  notice  was  a  reasonable  U'tice  for  that  sessions, 
the  justices  were  not  bound  to  respite.     And  before 
the  Stat  4  &  5  Will.  4,  c.  76,  s.  81.  this  certainly 
would    have    been    a    reasnnaida    notice    for    these 
sessions,  whether  it  was    given  thirteen   clear    days 
or    had  been   d*Uyed    till   only    eleven    clear   day* 
before   these  sessions.      But    it    is    equally    certain 
that  if  grounds  of  appeal   had   been  sent  with  the- 
notice  of  appeal  they  would  not  have  been  delivered 
"  fourteen  days  at  least "  before  that  sessions ;  and  if 
the  effect  of  ttiis  was  to  mske  the  ti  ial  at  those  sessions 
impossilile,  it  seems  to  me  that  it  moaU  follow  that 
the  notice  was  not  reasonable,  and  fie  appeal,  there- 
fore, should  have  been  adjourned.     But  if  by  deliver- 
ing grounds  of  appeal  with  the  notice  the  apps.  could 
have  tried,  I  do  not  think  that  (hey  can  better  tlieir 
position  by  neglecting  to  do  so.    Tiia  words  of  the 
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suiste  on,  if  th*  app.  sball  "  with  sneh  notiM " 

{of  ippeal)  "  or  foorteea  days  at  least  before  the  first 

^a;  rftlieiiewoiu  at  which  such  appeal  is  intended  to 

k  tried,"  wbicb,  as  I  have  already  pointed  ont,  seems 

u  w,  in  plain  langnage,  to  give  an  alternatlTe.  I  can 

M  no  saffideot  reason  why,  in  oonstroing  this  enact- 

nnt,  w«  ihoold  expnnge  the  first  part  of  the  alur- 

umt,  tad  read  it  as  if  it  had  been  enacted  simply 

Ikat  the  oveneers  shoold  fourteen  days  at  least  before 

the  &at  day  of  the  sessions  deliver  Die  notices  of  ap- 

l»L  If  this  had  been  the  enactment  of  the  Legisla- 

Un  tlie  «fecC  would  hare  been  that,  whereas  an  app. 

ni'lit  before  that  Act  have  gone  to  trial  at  the  first 

seMMOs,  if  he  gare  a  reasonable  notice  (that  is,  in 

;afnl  an  eight  days*  ootioe),  he  could  not  after  the 

Mtate  do  ID  unless  he  had  given  grounds  of  appeal  at 

bit  fmrteeo  days  before  the  sessions.    Thus  would 

jifsdictlly  be  to  say  that  a  reasonable  notice  should  in 

fatiie  be  a  notice  of  fourteen  clear  days ;    for  the 

aaa  is  which  grounds  of  sf  peal  are  di^livered  before 

ikt  DOtiee  most  always  be  so  exceptional  that  they 

oomt   be   supposed    to    have    been    in    the  con- 

Uaplafion   of  Uia    Le^slatnre.      In    ea  qum  Jrt- 

fotisi    aeddmt  frmwmtmt  jura.     If  there  were 

aa;  obrions    injustice    or   obscnrity    produced    by 

prin;  effect  to  the  language  of  the  Legislature  in  its 

tAsaj  tense,  we  might  perhaps  (though  it  would  be 

>  iiflng  measure)  construe  the  statute  as  if  the  words 

*-  (ith  soeh  notice  or  "  had  been  introduced  by  mistake, 

tad  were  to  have  no  effect  whatever ;    but  considering 

tlntthe  delays  in  trying  appeals  were  already  a  crying 

piniDoe,  we  should  not  strain  the  language  of  the 

l<;alatiue  when  the  effect  of  so  doing  would  be  to  in- 

lofoie  s  further  difficulty  in  the  way  of  a  speedy  trial, 

•iacb  I  am  convinced  was  not   the   object  of    the 

liigaUton.    For  these  reasons,  it  seems  to  me  that 

tk  tree  construction  of  the  statute  is  that  which  I 

km  aliesdy  expressed.    But  this  is  by  no  means 

iaan  u  to  the  jadgment  I  should  give,  for  X  sgne 

tdt  wbete  there  is  a  decision  on  a  point,  a  judge  (not 

attog  in  a   court    of  error)  ought  to  act  upon  that 

Maoo,  even  if  he  thinks  it  a  mistaken  one.     Bnt 

if  ti«e  is  not  a  decision  en  the  point,  but  merely 

X  tipnaaion  of  opinion,  not  being  part  of  the  ratio 

^loiaidi,  or,  as  it  is  generally  called,  a  dictum,  it  is,  I 

l^ai,  the  duty  of  a  judge  when   be  is  fonniog  bis 

^law,  to  give  this  dictum  its  just  weight,  but  to 

^Imr  bis  judgment  according  to  the  opinion  which  he 

i^axlf  forms,  though  it  is  diflerant  from  that  expressed 

B  Ik  dKtuii.     I  think  also  that  there  are  cases  in 

<^h  a  mistaken   notion  ef  the  law  has  (no  matter 

vn)  been  so  generally  accepted,  and  has  been  so 

«ei  ifoQ,  as   to   render  it  probable  that  business 

^  tea   r^nlated   and     the    position  of   parties 

)^Bel  in  oonseqnence ;    and  in  such  cases  we  may 

^  that  the  general  acceptation  of  the  mistake  has 

aadt  tbat  law  which  was  originally  error.     Comiiaunu 

""r  fiat  jut.      Bnt  then,  I  think,  that  before  we 

*K  tpoD  this  principle,  we  ought  to  see  It  clearly  made 

Mit  tbat  tlie  error  has  been  commonly  accepted,  and 

^  the  nature  of  the  case  is  such  that  parties  are  likely 

'•^  ^n  seted  upon  the  mistake,  and  so  altered  their 

■"^U  and  position .  I  proceed  to  inquire  whether,  on  that 

i's«^,  I  am  called  upon  to  put  a  construction  on 

<i«  i&  5  Will.  4,  c  76,  s.  81,  difi'erent  from  that 

"^  I  think  the  statute  itself  bears.    On  the  argn- 

**=t  bcfoe  us   two  cases  were  referred  to.     These 

''K,  £.  V.  The  Juttka  of  Sufoli,  4  A.  &  E.  319 ; 

eJ  £.v.  Draugiton,  8  L.  J.  »2,  M.C.,  2  Per.  &  D. 

'  uw  net  myself  been  able  to  discover  any  other 

'"'■ily  bearing  on  the  qnestion  ;  certainly  no  other 

^"ftned  to  on  the  argument.     It  becomes,  there- 

'■ci^otant  to  see  what  these  cases  amount  to.    In 

"■^•itllk,  4  A.  &  E.  319,  notice  of  appeal  to  the 

f^  saiBens  of  Ipswich,  and  with  it  grounds  of 

IN  MM  defirered  to  the  lesps.  on  the  9th  Oct 


The  appeal  ought  to  have  been  to  the  quarter  sessions 
of  Suffolk.  On  the  13th  Oct.  the  apps.  corrected  their 
mistake,  and  delivered  a  notice  of  appeal  to  the 
quarter  sessions  of  Sufibll^  The  quarter  sessions  of 
Suffolk  refused  to  enter  the  appeal  and  hear  an  appli- 
cation to  have  it  respited,  on  the  ground  of  the  illness 
of  a  material  witness,  because  they  thought  the  notice 
of  appeal  defective  and  informal ;  and  on  this,  a  rule 
n»t  for  a  mttadamua  to  enter  continuances  and  hear 
the  appeal  was  obtuned.  The  objection  urged  i> 
showing  cause  was,  that  the  amended  notice  of  appeal 
was  too  late,  being  given  less  than  fourteen  den  days 
before  the  sessions.  All  the  court  held  that  the  time 
for  the  giving  of  the  notice  was  not  altered  by  the 
statute,  and  so  far  the  case  is  consistent  with,  or 
rather  is  in  favour  of  the  view  I  now  support.  The 
judges  farther  held,  that  the  grounds  might  be  sent 
before  the  notice  of  appeal,  and  that  these  grounds 
were  good  enough  aud  sent  in  time.  There  was 
here  a  mistake  of  fhct,  for  it  appears  that  the 
grounds  were  sent  only  thirteen  days  before  the 
sessions,  and  that  may,  perhaps,  show  that  the  case 
was  not  carefully  considered.  It  does  not,  however, 
touch  the  present  case.  Lord  Uenman  expressly  says, 
that  the  enactment  was  not  intended  to  interfere  with 
the  time  of  giving  notice  of  appeal.  "  If  that  had 
been  intended,"  says  he,  "  it  would  have  been  ex- 
pressed ;"  and  Williams,  J.  says,  "  There  was  a  timely 
notice  of  trying  the  appeal.  The  practice  as  to  that 
stands  as  it  did  before  the  Act  of  Parliament."  Cole- 
ridge, J.  says :  "  Then  as  to  the  effect  of  sect.  81,  we 
are  called  upon  to  make  a  general  alteration  of  prac- 
tice at  sessions  upon  a  mere  implication.  The  section 
enacts  that  a  statement  of  the  grounds  of  appeal  shall 
be  sent  with  the  notice,  or  fourteen  days  at  least  before 
the  first  day  of  the  sessions,  and  therefore  it  is  con- 
tended that  the  notice  must  be  given  fourteen  days 
before  the  sessions.  But  the  statute  itself  does  not 
prescribe  that  or  any  time.  I  asked,  when  this  pro- 
position was  stated,  what  time  do  you  say  is  now  fixed 
for  notice  of  appeal  against  orden  of  removal  through-  • 
out  the  county?  and  no  answer  was  given.  The 
meaning  of  the  clause  is,  that  where  the  practice  of 
sessions  requires  more  tiian  fourteen  dsys'  notice  of 
appeal,  the  statement  of  grounds  of  appeal  may  be 
delivered  with  the  notice,  or  within  not  less  than 
fourteen  days  of  the  sessions,  but  that  at  all  eventa  it 
must  be  delivered  fourteen  days  before  the  sessions." 
This  latter  part  of  his  judgment  is  what  the  prose- 
cutors in  the  present  case  rely  upon.  Nothing  of  the 
sort  was  said  by  any  of  the  other  judges,  and  on  the 
facts  no  question  arose  as  to  the  effect  of  giving 
grounds  of  appeal  with  a  notice  of  appeal  less  than 
fotuteen  days  at  least  before  the  sessions.  It  was,  ' 
therefore,  a  dictum  of  one  judge  only ;  still,  if  it  had 
related  to  any  qnestion  depending  on  the  general 
sessions  law,  I  should  have  deferred  very  much  to  any 
dictum  of  Coleridge,  J.,  as  he  was  peculiarly  conver- 
sant with  that  branch  of  the  law.  But  what  he  said 
was  with  reference  to  the  construction  of  what  was 
then  a  new  statute  brought  before  the  court  for  the 
first  time,  and  I  do  not  attach  the  same  weight  to  a 
hasty  expression  of  his  opinion  on  the  construction  of 
the  Act  upon  a  point  not  then  before  him,  mora 
especially  as  it  seems  te  have  escaped  bis  notice  that 
it  wa£  inconsistent  with  his  previous  reasoning,  as,  if 
the  dictum  was  well  foonded,  the  statute,  by  implica- 
tion, did  make  a  great  alteration  in  the  practice  of  all 
ses»ons  in  which  the  notice  of  appeal  required  was 
less  than  fourteen  clear  days,  that  is  a  majority  of 
the  sessions  in  England.  Keg.  v.  Draughton  is  not 
reported  m  Adolpfans  &  Ellis.  It  is  reported  in 
8  L.  J.,  M.  C,  and  in  Perry  &  Davison.  In  neither 
feport«does  it  appear  what  the  state  of  facts 
waa  on  which  the  court  had  to  decide.  But  I  have 
obtiuned  the  case  from  the  Record-ofiice,  and  I  find 
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the  facts  to  ba   these : — The  apps.   gave  a  notice  of 
trial  of  aa  appeal  pre-rioiuljr  entered  and  respited.    On 
the  same  paper,  and  as  part  of  it,  the    apps.  gave 
their  grounds  of  appeal.     This  appears  by  the   notice 
of  appeal  retnmed  with  the  certiorari  and  now  in  the 
Kecord-office.      On  the  trial  of  the  appeal   the  apps. 
bein;;  called  npon   to  preve    their  notice  of   appeal, 
proved  the  service  on  the  19th   March  1838.     It  was 
thereopon  objected  that  such  notico  was  not  in  time,  fur 
that  it  was  not  given  fourteen  days  nt  least  before  the 
iinit  daj  of  sessions  which  were  held  on  the  2nd  April 
1 1>38.    The  sessions  decided  in  favoor  of  the  apps., 
subject  to  a  case  in  which  the  only    question    was 
whether  such  notice  was  given  in  time,  pursuant   to 
4  &  5  WilL  4,  c   76,   s.  81  ?      No  question   was  in 
terms  asked  as  to  whetlier,  supposing  the  notice  right, 
the  grounds  of  appeal  ought  not  to  have  been  delivered 
at  least  fourteen   days  before  the  sessions ;  whatever 
might  be  the  .case  as  to  the   notice,  the  reason  pro- 
bably was  that  the  quarter  sessions  thought,   as  I  do, 
that  if  the  notice  itself  was  good   the  words   of  the 
xtatnte  were  express  that  the  grounds  might  be  given 
with  the  notice.      The  Court  of  Q.   B.   affirmed  the 
order  of  sessions.     The  terms  in  which  the  point  was 
reserved  and  the  question  asked,  prevent  the  decision 
from  being  fairly  citable,  as  confirming  the  propriety 
of  what  was  done  by  the  quarter  sessions  in  hearing 
the  apps.,  though  the  grounds  of  appeal  had  not  been 
delivered  fourteen  days  at  least  before  the  sessions, 
for    it    is    not  impassible    that    the     court    might 
have    thought     the    decbion    of    the    quarter    ses- 
sions   wrong,    and    yet   have    held   that   from    the 
way   in  which  the  case  was  reserved   their    decision 
must  be  affirmed;    but    the    facts    show    very    de- 
cidedly that  no  point  arose  before  the  court  on  which 
they  could  decide  that  the  grounds  of  appeal  were  not 
given  in  time.     If  any  expression  of  such  an  opinion 
were  used,  it  must  have  been  without  perceiving  that 
in  effect  they  were  saying  that  the  decision  which  they 
afSrmed  ought  not  to  have  been  come  to.    I  think  I 
am  justified  in  treating  any  such  expression  as  being 
merely  a  repetition  of  Coleridge,  J.'s  doctrine,  made 
without  consideration,  and  not  adding  mnch  weight  to 
it   as  an  anthority,   and  certainly  not  binding  as  a 
decision.     I  have  not  myself  been  able  to  find  any 
other  case  in  which  this  point  was  alladed  to,  nor  has 
any  such  been  cited  in  the  argnment,  nor,  I  believe, 
has  any  such  anthority  been  foood  by  eitber  of  my 
brothers.    I  have  not  myself  found  any  grounds  for 
believing  that  the  opinion  thrown  out  in  these  two 
cases  has  been  in  practice  commonly  adopted.    As  far 
as  the  text-books  are  received,  I  find  in  Archbold's 
Poor  Law  the  rule  is  laid  down  in  the  way  contended 
for  by  the  pmaecntora,  and  Jby.  r.  Drmighlon  is  cited 
as  the  authority,  but  in  Steer's  Parish  Law  the  rule  is 
laid  down  in  the  terms  of  the  statute.    I  do  not  know 
why  we  are  to  suppose  that  one  expresses  the  general 
opinion  more  than  the  other.    The  result  I  come  to  is, 
that,  I  think  that,  as  the  law  stands,  the  apps.  may,  if 
they  please,  delay  their  notice  to  the  extreme  limit 
left  by  Stat  1 1  &  12  Viet.  o.  31,  but  that  if  the  notice 
be  then  a  reasonable  notice  for  the  next  aasmons, 
according  to  the  practice  of  the  sessions,  though  that  be 
less  than  foturteen  clear  days  before  the  sessions,  the 
appeal  must  be  tried  at  those  sessions  (subject  to  the 
power  of  the  seasons    to    postpone    the    trial    for 
cause),  and  that  the  apps.  cannot  gain  to  themselves 
a  right  to  adjourn  the  trial  by  omitting  to  deliver  the 
grounds  of  appeal  io  Ume  for  that  sessions,  which  they 
may  effectively  do  by  delivering  them  with  the  notice. 
But  if  the  apps.  can  delay  the  notice,  it  is  too  late  for 
the  next  sessions  ;  the  old  law  remtuns  unaltered  ;  they 
may  do  so,  and  then,  however  nnreasonable  tbej^  delay 
may  have  been,  the  sessions  must  adjourn  the  appeal. 
In  the  present  case  the  apps.  have  not,  and  could  not 
bave  delayed  their  notice  of  appeal  tiH  it  was  too  late 


to  try  at  those  sessions,  and  therefore,  in  my  opinim, 
the  sessions  were  not  bound  to  adjourn  the  appeaL  I 
therefore  think  judgment  should  be  for  the  defts. 

Cbohfton,  J. — It  appears  from  the  dates  and  Acts 
stated  npon  this  record,  which  my  learned  brothen 
have  referred  to,  that  the  apps.  at  the  expiration  of  tbe 
period  of  twenty-one  days,  extended  by  the  applicatioa 
for  tbe  copy  of  the  depositions,  were  in  time  according 
to  tbe  practice  of  the  seuions  to  give  their  notioe  oi 
appeal,  wbidi  they  aceoriiingly  did  give,  bnt  were  not 
in  time  to  give  fourteen  duya'  notice  of  gitninds  of 
appeal.  And  they  therefore  applied  to  the  sessions  to 
enter  and  respite,  which  tlie  sesaions  refused  to  allow  ; 
and  if  tbe  apps.  were  entitled  to  have  their  appeal 
entered  and  respited,  the  sasuons  ongfat  to  be  oom- 
manded  to  entercontinuances  and  hear  the  appeal.  Upon 
the  argument  before  us  the  point  most  relied  upon 
by  tbe  counsel  for  the  defts.  was,  that  the  apps.  had 
been  guilty  of  laches,  and  might,  if  they  pleased,  hmve 
applied  for  and  got  the  depositions  earlier,  and  at  all 
events  might  have  given  their  grounds  of  appeal  with- 
out taking  the  whale  of  tbe  twenty-one  days  extended 
by  applying  for  the  depoutions.  Another  point  was 
taken,  but  not  mnch  relied  on  apparently  by  the  defta.' 
counsel,  that,  as  the  stst  4  &  5  Will.  4  says  '  That 
the  notice  of  the  grounds  of  appeal  shall  be  sent  with 
the  notice  of  appeal,  or  fourteen  days  at  least  before  the 
first  day  of  the  sessions  at  which  the  appeal  is 
intended  to  be  tried,  the  apps.  were  in  time  to  give  the 
notice  of  then;  grounds  of  appeal  with  the  notice  of 
appeal,  and  if  given  with  the  n»tice  of  appeal  it  need 
not  be  given  fourteen  days  before  the  first  day  of  the 
sessions,  and  therefore  that  the  apps.  were  in  time  to 
[  give  effective  notice  of  the  ground  of  appeal  so  as  to 
enable  them  to  try.  With  regard  to  this  point,  which 
is,  I  believe,  the  only  matter  as  to  which  my  brother 
Blackburn  differs  from  as,  I  am  of  opinion  that  ws 
ought  to  hold  that  the  grounds  of  appeal  must  be  given 
fourteen  days  at  least  before  the  first  day  of  the  ses- 
sions. Whether  such  notice  be  given  with  the  notice 
of  appeal  or  separately,  I  think  that  we  are  bound,  iti 
this  court  at  all  events,  to  follow  the  constmctiiHi 
which  was  put  upon  the  enactment  in  question  imme- 
diately on  the  Act  pasmng  {amtemporttMo  ajtontto), 
and  expressly  confirmed  by  tbe  court  in  one  or  mora 
other  decisions,  and  after  those  decisions,  as  far  as  I 
can  find,  never  doubted  by  the  court  in  any  of  the  cases 
op  to  the  present  Ume,  *nd  which  constraction  has 
been  treated  in  books  of  practice  as  regulating,  and  has 
in  point  of  fact  regulated,  as  I  believe,  the  practice  of 
sessions.  I  think  tl^  disturbing  sncii  dednons  and 
practice  is  peculiarly  mischievous  in  cases  of  -seesions 

Sractice.  In  Reg  v.  The  Jutticee  o/SkropMre,  8  Ad. 
E  EU.  173,  which  the  conrt  felt  themselves  bound  by 
a  single  prior  dedsion  or  a  nngle  question  against  the 
opinions  of  all  tiie  judges,  each  of  whom,  if  tbe  point 
bad  been  a  new  one,  would  have  pnt  a  different  cob- 
stmction  on  the  Act  in  question  from  that  wlueh  they 
felt  themselves  bound  to  adopt,  I  cannot  bclp 
thinking  that  the  construction  of  the  court  really  car- 
ried out  the  intention  of  the  Legislature,  and  that  if  a 
different  construction  had  been  put  by  the  conrt  npon 
the  enactment  in  question  it  weald  in  all  probalnlity 
have  been  remedied  by  tbe  Legislatora  in  subsequent 
Acts  on  the  subject-matter.  I  cannot  agree  with  my 
brother  Blackburn  that  it  is  a  sufficient  reason  for  new 
disturbing  the  law  on  the  subject  that  the  words 
admit  of  another  construction,  even  if  we  thongfat  that 
we  should  have  adopted  such  other  oonstmetion  if  it 
had  been  ra  nova ;  neither  do  I  think  it  a  snlBcient 
reason  for  our  holding  ourselves  not  bound  by  the  deci- 
sions of  our  predecessors,  that  on  examining  the  papers 
in  the  cases  it  may  appear  that  the  conrt  may  have 
mistaken  the  facts,  and  that  if  they  had  taken  another 
view  of  the  facts  the  qaaition  might  not  have  arisen. 
It  became  necessaij  for  (hit  conrt  immediately  after 
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^iepMii>goftlu4&  5  Ayin.  4  c.  76,  to  pot  i  oon- 
!b«ituiiDpoii  the  proTisions  of  the  8Ist  section.  The 
attamt  of  the  gnunds  of  appeal  nas  obvioosljr  re- 
mand, u  u,  indeed,  expressly  recited  in  the  11  & 
UVict  e.  4,  s.  31,  "  for  the  purpose  of  enabling  the 
jutf  ncamg  the  game  to  inquire  into  the  sabject  of 
saih  Xatemeot  snd  to  prepare  for  trial."  The  groaiids 
nil  the  indices  of  pleadings,  and  it  wonld  prima 
fidexea  that  the  Legislature  would  probably  fix  one 
{Btnl  inle  fw  the  time  which  should  be  giren  for 
adi  iaqnirjr  and  preparation  throagbont  the  conntry. 
n<  time  far  giring  notice  of  appeal  having  been  dif- 
jBtit  at  different  sessions,'  it  seems  to  have  been 
ttai^t  that  the  effect  of  the  enactment  was  to  make 
tie  ootiee  of  sessions  tbronghoat  the  country  the  same ; 
sd  this  view  was  presented  to  the  oonrt  in  the  case 
iltai.Tlu  Juttices  of  Suffolk,  4  Ad.  &  Ell.  319, 
lUet  eecmnd  the  year  after  the  passing  of  the 
Act.  It  was  there  argaed  that,  as  the  clause 
npitad  fourteen  days  at  the  least,  and  as  the  notice 
1^  be  giren  with  the  notice  of  appeal,  the  notice  of 
x^  Dust  be  a  fourteen  days'  notice.  The  coart, 
btmr,  clearly  assuming  that  the  notice  of  grounds 
i^nenral  must  be  a  fourteen  days'  notice,  say  that 
it  a  distinct  from  the  notice  of  appeal,  and  may  be 
pa  with  it,  if  the  notice  of  appeal  is  given,  as  it 
mf  it,  before  the  fourteen  days ;  and  Coleridge, 
l^exposly  says:  "The  meaning  of  the  clause 
\i)tt  when  the  pracUce  of  sessions  requires  more 
ia  Anrteen  days'  notice  of  appeal,  the  statement 
i  gnandi  of  appeal  may  be  delivered  with  the 
Mia,  or  within  not  less  than  fourteen  days  of  the 
am;  at  all  ereots,  it  must  be  delivered  at  least 
<m«idaja  before  the  sessions."  This  was  not  a 
BR  eiiter  dictmi,  but  was  the  very  ratio  decidendi. 
^.  ieasna  was  that,  thongb  the  provisions  as  to 
'ji  fnrteen  days  at  the  least  is  a  general  rule, 
a  to  the  gronnds  of  appeal,  it  does  not  affect  the 
><»  of  appeal,  which  is  distinct  and  lett  untouched 
^  Ik  statute.  The  notices  being  distinct,  it  was 
■t  Hctsaiy  to  hold  that  the  general  rule  as  to  the 
few  Jays  was  to  apply  to  the  notices  of  appeal. 
*!daidje,  J.,  a  very  great  authority  as  to  the 
■■•  Uw,  has  expressly  construed  the  statute  in 
'tarwten  it  was  necessary  to  construe  it.  I  think 
^  nstnction  carried  out  the  intention  of  the 
•^5i^  at  it  seems  very  unlikely  that  the  Legislattue 
*^  iave  intended  that  the  time  allowed  to  the 
*f-S<s  inquiry  and  preparation  shonld  bo  different, 
ttlbtSaate  with  the  time  allowed  by  the  practice 
iit  Kssious  at  different  places.  Though  the  time 
^  pnag  notice  of  appeal  is  untouched  by  the 
"»>,  and  still  regulated  by  the  practice  at  the 
^!>3lar  sessions,  the  twenty-one  days  and  the 
'"^  days  mentioned  in  the  4  &  5  Will.  4,  and 
f  pehaged  period  of  fourteen  days  in  the  II  & 
^^Kt.,  all  seem  to  me  to  be  general  regulations 
^  ha  the  ^ps.,  in  the  words  of  Erie,  J.,  in  Reg.  v. 
'^'°*«Myi,  7  E.  &  B.  6&0,  to  take  different  steps 
<  f&nex  times.  The  words  of  the  enactment  in 
'-"■a  ae  not  perhaps  well  chosen,  but  I  do  not 
^  that  it  is  so  violent  a  construction  as  my 
•^  Blackburn  appears  to  suppose,  to  construe 
■■  ■  amning  that  the  notice  may  be  given  with 
*  Miee  of  appeJI,  or  at  some  other  time  (which  it 
l^a^  Beans),  bnt  that  in  either  case  it  must  be 
**■  Jays  at  least  before  the  first  day  of  the 
*^  It  has  been  snggeated  that  the  £ctmn\n  Reg. 
'  Ik  JuUeea  of  Suffolk  was  the  mere  dictum 
'  ^'•B^gti  J-  ;  but  we  find  in  the  next 
J»fc  ».  Draaghion,  8  L.  J.,  M.  C,  2  Q.  B. 
•■»  hr.  fc  Dav.  224,  which  occurred  four 
{■  ^m  Rex  ▼.  auffolk,  that  the  full  court  of 
jMaifeg  of  Lord  Denman  and  Littledale,  Fat- 
2*iWKuil9,  JJ.,  were  expressly  asked  to  recon- 
**>•«•  «f  Rai  T.  Tht  JuHict*  of  Suffolk,  and 


that  the  court  had  again  to  pot  a  eonstmetion  on  the 
clause  in  question,  and  Lord  Denman,  with  the  con- 
currence of  the  other  judges,  states,  as  the  judgment 
of  the  court,  as  reported  in  the  Leuo  Jourmu,  that 
the  Act  leaves  the  time  for  appeal  as  it  was  before, 
bnt  should  the  notice  (that  is  the  notice  of  appeal) 
not  be  delivered  fourteen  days  before  the  sessions,  the 
gronnds,  at  least,  must  have  been.  There  is  no  occa- 
sion for  our  overruling  Rex  v.  The  Jmtiaet  of  Suffolk. 
This  is  a  distinct  decision  on  the  constmction  of  the 
words  in  question.  In  the  report  in  Ferry  &  Davison, 
Lord  Denman's  judgment  is  thns  given :  "The  im- 
plication contended  lor  is  not  necessary."  That  is,  the 
implication,  that  as  the  notice  of  gronnds  sf  appeal 
must  be  fonrtecn  days,  the  notice  of  appeal  must  also 
be  so.  He  proceeds  to  give  the  reason  of  the  decisions, 
and  says  :  "  Notice  of  appeal  may,  by  the  practice  of 
some  places,  be  required  more  than  fourteen  days  bo- 
fore  the  sessions,  in  which  case  the  gronnds  of  appeal 
may  be  sent  with  the  notice  in  other  cases  ;  where 
so  long  a  notice  is  not  required,  the  alternative  is  pro- 
vided, that  the  gronnds  of  appeal  be  sent  to  the  reaps, 
fourteen  days  before  the  sessions.  There  is  no  pro- 
vision as  to  the  time  of  notice  itself."  Littledale, 
Fatteson  and  Williams,  JJ.,  concurring.  In  Reg.  v. 
The  Jttttica  of  Lancaakire,  4  Q.  B.  912,  decided, 
two  years  aftw  Rex  v.  JDraughlon,  Lord  Denman 
says :  "  If  they  appeal  they  must,  by  sect.  81,  give 
fourteen  days'  notice  of  the  gronnds  of  appeal.  In 
later  cases,  where  the  question  has  been  as  to  whether 
the  apps.,  not  having  had  time  to  give  the  fonrteen 
daya'  notice  of  gronnds  of  appeal,  although  they  had 
had  time  to  give  notice  of  appeal,  and  where  it  has 
been  decided  that  the  party  was  still  obliged  to  give 
his  notice  of  appeal,  and  was  then  to  enter  and  re- 
spite as  not  having  had  time  to  give  effective 
notice  of  grounds  of  removal,  I  do  not  find 
that  the  court  has  ever  expressed  a  doubt  with 
regard  to  the  correctness  of  the  decisions  as  to  the 
fourteen  days  being  required  to  be  given.  I  think 
that  this  state  of  the  antborities  fnlly  justifies  the 
statements  of  the  practice  in  this  respect  as  laid 
down  in  the  last  edition  of  Archbold's  Poor  Law,  p. 
761,  where  the  practice  is  laid  down  as  follows : 
"  These  times  are  given  that  the  parish  served  may 
have  an  opportunity  to  consider  whether  they  will  ap- 
peal or  not.  They  have  then  to  consider  whether 
a  sufficient  time  remains  to  them  to  give  that  no- 
tice of  appeal  (eight,  ten,  or  fonrteen  days,  Jsc) 
required  by  the  practice  of  'the  particular  sessions 
to  which  the  appeal  is  to  be,  and  also  to  serve 
notice  of  grounds  of  appeal,  which  latter  must  be 
served  fonrteen  days  at  least  before  the  first  day  of  the 
sessions.  If  they  have  time  to  serve  their  notice  and 
grouuds  after  the  twenty-one  and  fourteen  days  above 
mentioned,  they  mnst  enter  and  try  their  appeal  at  the 
next  sessions ;  if  they  have  not  time  for  them  or 
either  of  them,  thty  mnst  enter  and  respite  their  ap- 
peal at  the  sessions,  and  try  it  at  the  next  following 
sessions."  This  is  quite  consistent  with  the  rule  of 
practice  as  has  been  done  by  Lord  Campbell,  in  the 
recent  case  of  Reg.  v.  TheJuHicte  of  the  Weet  Riding, 
to  which  I  shall  have  hereafter  to  refer.  I  cannot 
help  thinking,  therefore,  that  the  connsel  for  the  reaps, 
was  right  in  not  laying  much  stress  upon  this  point, 
as  I  think  he  must  have  been  aware  of  the  practice  in 
this  respect.  Notwithstanding  the  respect  I  always  en- 
tertain for  my  brother  Blackbnm's  opinion,  which  alone 
has  induced  me  to  go  into  a  matter  of  this  kind  at 
such  length,  I  think  that,  sitting  here,  we  ought  to 
adhere  to  the  practice  as  settled  by  our  predecessors, 
and  that  if  sudi  practice  is  to  be  unsettled  it  should  be 
done  only  by  those  who  have  anthority  to  correct  the 
judgments  of  this  court.  Upon  the  other  and  main 
point  made  by  Mr.  Hnddleston,  I  felt  at  one  perisd 
very  considerable  donbt.    He  argued  that,  as  by  recent 
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Um  pnrtieil  time  (or  appealing  vaa  to  have 
nfercaee  to  tlie  order  of  remoTal,  and  that  as  the 
partj,  if  be  bad  had  a  reasonable  time  fur  giving 
aolico  of  appeal,  was  held  gnilty  of  laches  in  not  enter- 
ing his  appeal,  the  apps.  in  the  present  case  might 
have  giren  their  notice  of  groonds  of  removal  in  time, 
and  were  therefon  not  entitled  to  respite.  On  eza- 
■ioing  the  cases  in  question,  however,  I  quite  agree  with 
vtj  bi  other  Hellor,  and  I  am  not  aware  that  on  this 
part  of  the  case  there  is  any  difieience  of  opinion  in  the 
eoort  in  thinking  that  there  are  no  laches  in  the  partj 
taking  the  whole  of  the  twenty-one  dajrs  and  fourteen 
dajs,  and  not  giving  notice  of  groonds  of  removal  before. 
He  is  to  have  Ume  to  make  ont  his  case  and  state  bis 
pkadings,  and  though,  for  the  reasons  given  in  the  re- 
«eat  cases,  it  is  held  that  the  practicabilitj  of  the  ses- 
aons  for  the  pnrpoee  of  the  appeal  being  entered  is  to 
be  looked  at  with  reference  to  the  order  of  removal, 
jet  the  question  of  the  praeticabilit;  of  trial  is  to  be 
looked  at  with  reference  to  the  time  at  the  expiration 
«f  the  twenty-one  and  fourteen  days,  and  it  is  clearly 
assumed  in  all  these  cases  (A<a  v.  Sevenocttt,  Reg.  v. 
Peterbanmnh  and  Ileg.  v.  West  Siding  of  YorkMhire) 
that  the  party  need  not  give  bis  notice  of  gionuds  of 
removal  until  after  the  expiration  of  the  limited  time, 
and  that  though  he  is  bound  in  such  a  case  as  the 
present  to  enter  bis  appeal,  he  is  not  bound,  nor  can  be  be 
indeed  with  reference  to  the  other  party,  to  try  bis  appeal. 
The  oaaas,  taken  together,  clearly  esUblish  that  if  the 
time  for  giving  notice  nf  appeal  is  practicable,  the  app., 
by  taking  the  whole  time,  does  not  relieve  himself  from 
entering  his  appeal,  but  must  enter  it,  and  if  there  has 
not  been  time  to  give  notice  of  groimds  of  appeal  at  the 
end  of  his  limited  time,  he  must  still  enter  and  respite. 
The  object  and  effect  of  these  decisions  is  very  beneficial. 
By  compelling  the  app.  to  enter  his  appeal,  they  prevent 
the  great  mischief  of  the  resp.  being  led  to  suppose  that 
the  appeal  is  abandoned,  but  at  the  same  time  they  ex- 
pressly take  care  that  the  app.  shall  have  his  whele  time 
to  give  his  notice  of  grounds  of  removal.  The  result  of 
these  cases  is  stated  by  Lord  Campbell  in  the  reoent 
case  of  Reg.  v.  The  Justioet  of  West  Riding  of 
Yorkilun,  Ell.  Bl.  &  EIL  718,  in  a  way  that  seems  to 
me  decisive  of  lljis  qnostion.  He  says,  in  delivering 
the  considered  judgment  of  the  conrt  in  that  case :  "  As 
a  role,  we  think  that  the  parties  appealing  are  entitled 
to  take  the  twenty-one  days  and  the  fourteen  days 
mentioned  in  stat.  1 1  &  13  Vict.  o.  31,  s.  9,  and  that 
if  at  the  expiration  of  the  last  of  those  days  there  is 
time  to  give  effective  notice  of  trial  of  the  appeal  at 
the  then  next  sessions,  such  notice  ought  to  be  given ; 
bat  that  if  there  is  not  time  to  give  such  notice  of 
trial,  the  appeal  ought  to  be  entered  and  respited  at 
the  then  next  sessions  following  the  expiration  of  the 
fourteen  days.  Such  an  entry  and  respite  will  be  the 
only  step  tiie  app.  can  then  take  to  show  his  intention  to 
prosecute  his  nppeul,  as  he  will  do  so  at  the  peril  of 
being  obliged  to  pny  costs  in  case  he  omits  further  to 
prosecute  it.  And  this  is  in  accordance  with  the 
modem  practice.  In  the  present  case  we  think  that 
the  determination  of  the  sessions  was  right,  and  that 
the  rule  for  n  viawlanuu  should  be  discharged."  In 
the  case  now  before  us,  the  apps.  appear  to  me  to  have 
followed  the  exact  practice  as  laid  down  by  this  court, 
and  detennincd,  I  boliere,  most  correctly  by  them,  to 
be  in  accordance  with  modem  practice.  They  were 
bound,  according  to  these  decisions,  to  enter  their 
ippcal.  Tliey  were  not  boond  to  tiy,  and  ooold 
lot,  after  talung  the  time  given  by  the  Legis- 
ature,  force  the  respe.  to  try,  aud  their  only 
ither  course  was  to  enter  and  respite,  which  they  sp- 
illed to  do,  in  conformity  with  the  exact  conne 
^ojntad  ont  hy  this  cooTt,  and  the  seiuons  were,  I 
bound  to  allow  them  to  enter  and 
\m1,  and  were  wrong  in  refusing  to 


dearly  does  Dothowercr  ^pear  to  me  to  arise  upon  the 
record  as  at  preaent  framed.  It  waa  said  that  there 
was  time  at  the  expiration  of  the  extended  time  to 
give  notice  of  grounds  of  appeal  for  the  adjouined  ses- 
sions in  that  division  of  the  county  where  the  appeal 
was  intended  to  be  tried.  If  we  were  at  liberty  ta  go 
into  that  question,  doubts  might  well  be  entertained 
whether  tbo  notice  for  such  adjourned  sessions  might 
not  be  sufficient.  This,  however,  was  decided  to  the 
contrary  in  the  case  of  Rtx  y.  Tie  Justices  of  Sumy, 
I  H.  &  L.,  which  ought,  I  think,  to  be  considered  as 
conclusive  upon  us  in  a  matter  of  this  kind,  and  I 
should  not  have  mentioned  this  point  except  for  the 
note  in  the  case  of  Reg.  v.  The  Jtutices  ofLanauUrt, 
4  Q.  B.  913,  from  which  it  might  be  supposed  that 
the  qnestion  was  in  some  respect  open,  so  that  it  mi^t 
possibly  be  thought  worthy  of  consideration  if  the  case 
goes  further,  and  the  matter  can  be  made  to  appear 
upon  the  record.  I  should  add  that  I  agree  with 
what  my  brothers  have  said  as  to  our  deciding  thin 
matter  without  reference  to  the  form  of  the  writ  of 
mandaaiM.  No  objection  having  been  made  in  this 
respect,  I  think  that  we  should  decide  the  matter  on 
the  points  taken  before  us.  If  any  such  objeo- 
tion  to  the  form  of  the  writ  bad  been  taken, 
we  should  have  allowed  the  writ  to  be  amended. 
It  may  possildy  be  thought,  especially  since  the 
Act  allowing  a  writ  of  error  in  the  case  of  a 
return  to  a  mauAana,  and  pleadings  thereupon,  that 
it  is  not  sufficient  generally  to  order  the  justices  to  do 
the  act  required,  but  that  the  writ  should  abow  a  clear 
legal  right.  This  seems  certainly  to  be  the  case  as  to 
many  writs  of  iikiik£uiiiis,  where  the  supposal  of  the 
writ  ought  to  show  matters  dearly  sufficient  to  wamnt 
its  issuing.  There  may  be  doubt  bow  far  the  writ  maj 
be  in  so  general  a  form  as  the  present,  even  in  cases 
where  the  court  are  exercisng  their  peculiar  jurisdio- 
Uon  of  controlling  the  exeicisa  of  the  functions  of  in- 
ferior tribunals,  and  where  they  have  been  said  to  have 
a  jurisdiction  of  a  visitorial  character  (per  Lord  Ellen- 
borough,  in  Rex  V.  Jmticee  of  WilttUre,  10  East, 
405),  and  wliere  they  may  be  supposed  to  have  aatis- 
fied  themselves  j>nn<l  facte,  in  the  exercise  of  such 
jurisdiction,  that  the  writ  ought  to  issue.  No  doubt  the  writ 
may  be  very  general,  and  if  primd  fade  suffident,  tho 
general  and  correct  rale  is,  that  the  return  must  state 
condusively  matter  which  shows  why  the  justices  do 
not  obey  it;  but  in  the  present  case  it  would  seem 
more  proper  to  have  alleged  tbe  facts  and  dates  that 
give  the  alleged  right.  U  the  matter  goes  further  than 
this  court,  we  think  that  the  parties  should  respec- 
tively have  leave  to  makesnch  amendments  as  raise  tbe 
real  points  argued  before  us.  My  brother  Mellor  con- 
curring with  me  in  thinking  that  the  prosecutors  are 
right  as  to  the  matter  brought  before  us,  we  ^ve  our 
Jadgmmt  far  Vit  Croton. 

Wednetdaf,  June  4. 

Reg.  v.  The  Nkwpobt  Dock  Comtaiit. 

Local  GovemmeiU  Act  1848 — General  <ju(rtc(  rate— 

JDocki — ScaU  of  rating. 
£y  21  ^  22  Vict.  c.  98,  ».  55  (tie  Local  GovenimaU 
Act  1858),  (As  occupier  qf  am/  land  covered  vUh 
vxUer  it  to  be  atiessed  to  the  general  district  raM» 
"  intke  proportion  of  ant-fomih  part  onlg  iff  inch 
net  annual  value  thereof:" 
Held,  that  a  doct  comes  wilhia  the  above  provitim. 

This  was  a  spedal  ease,  stated  under  the  provisions 
of  IS  &  13  Vict,  c  45,  a.  II.  The  case  stated  th«t 
the  reaps,  are  the  local  board  of  health  for  tbe  district 
of  the  borough  of  Newport,  in  tbe  county  of  Mon- 
mouth, to  which  borough  the  provisions  of  the  Pnblio 
Health  Act  1848,  and  of  the  Local  Government  Act 
1858,  have  bean  duly  applied.  The  Newport  Dock 
Company's  docks,  railway  aud  works  are  situate  and 
being  within  thi  district  of  tha  said  local  beard  of 
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bedlk,  and  th«  dock  oompany  an  the  owiwn  and 
Mopin  tkenor.  On  the  7  th  Wij  1861  the  reaps, 
■de  a  pnenl  dintrict  rata  n\<ia  all  the  tataable 
jitftitj  ia  tkor  dutrict.  Thia  rata  was  duly  pab- 
latid,  iod  tke  printed  rorm  hereonto  annexed  marked 
fU  tke  letter  A  is,  so  far  aa  is  neoearaiy  for  the  pnr- 
pttBof  ths  case,  a  copy  of  the  aaaessment  thns  made. 
Jit  qmlioa  arises  in  regard  to  the  rates  npon  the 
pnpertj  is  aoeh printed  fonn  A,  described  as  No.  28SI, 
St.  Mil,  Ne.  88S3,  the  matter  in  dispate  depending 
ifaa  tin  preptrtj  eemprised  onder  the  No.  S824 
"DodB,"  •' l^HOOl.,"  "SOOOt,"  "838t  6s.  Srf." 
Tht  sot  precediag  poor-rate  Tor  the  parish  of  St. 
Wodis,  is  which  psnah  the  property  of  the  apps.  is 
atsite,  sad  npoa  which  rate  the  abore-mentioned 
(ntnl  diitrict  rate  was  fbnnded,  was  made  and  daly 
fttiaM  en  the  SSth  Sept.  I860,  and  the  printed 
Dm  ktmule  annexed,  marked  with  the  letter  B,  is 
loff  of  this  rate  so  fsr  as  affeets  the  qaektion  raised 
ij  tit  ease.  Notice  of  appeal  to  the  next  general 
fntir  aeisiona  for  the  eonnt;  of  Moomooth  against 
it  ibere  gnend  district  rate  baa  been  dnly  giren  to 
aid  aored  bj  ihe  apps.  on  the  resps.,  and  the  gronnds 
ifadi  appeal  sre  the  several  grounds  embodied  in  this 
taa,  sod  are  as  follows: — I.  That  the  aaid  rate 
a  Bot  assessed  npon  tha  full  set  annnal  Talne 
if  At  sereral  propntiea,  hereditaments  and  premisea 
a  Mil  rate  stated  and  comprised  as  ascertained  by 
At  rats  for  the  relief  of  the  poor  made  next  before  the 
BaUog  of  such  general  district  rata.  2.  That  the 
idwport  Dock  Company  is  not  in  such  rate  assesssd  in 
■nptct  of  their  docks  and  railwaya  in  the  proportion  of 
m-fboTth  only  of  anoh  net  annual  Talne  thereof,  as 
Inridtd  by  the  exceptions,  regulations  and  aondilians 
oitiiaed  in  aoct.  55  of  the  Local  Government  Act 
ilU.  3.  That  the  Newport  Dock  Company  is  in 
■ill  rate  assessed  unequally  and  unfairly  as  compared 
siib  the  other  owners  and  occapim  of  property,  here- 
''■eats  sad  premises  in  and  by  such  rate  rated,  and 
OfaaOy  as  compared  with  the  Monmouthshire  Rail- 
ni  aad  Csaa!  Company,  and  ths  Sooth  Walea  Rail- 
air  Company.  By  the  Local  Goremment  Act  1858, 
21  fc  Si  Via.  e.  98,  a.  55,  it  U  enacted  as  follows  :— 
"TIk  gneral  district  rate  shall  be  made  and  levied 
■^  the  occupier  of  all  such  kinds  of  property  as  by 
Us  la«s  in  force  for  the  time  being  are  or  may  be 
■■■aaUe  to  any  rate  for  the  relief  of  the  poor,  and 
■M  be  aaeeaied  nijon  the  full  net  annual  Talne  of 
wt  property  ascertained  by  the  rate,  if  any,  for  the 
"iitf  of  the  poor  mad«  next  before  the  making  of  the 
•araents  under  this  Act,  subject  bowerer  to  the  fol- 
bni{  exceptions,  reguUtions  and  a<ldilians,"  and 
■**{it  these  exception'-  is  as  follows : — "  The  owner 
'  uy  tiibes  or  uf  any  liibe  commutation  rentcharge, 

*  the  oecnpier  of  ^jny  land  used  as  available  meadow 

*  faittire  ground  only,  or  la  woodlands,  market- 
P*««,  or  nursery  gniunds ;  and  the  occupier  of  any 
W  corered  with  water,  or  used  only  as  a  canal  or 
^■■■{■path  for  the  same,  or  as  a  r/iilway  constructed 
■I"  the  power  of  any  Ad  of  Parliament  for 
f^  cooreyance,  shall  be  assessed  in  respect 
a  tit  same  in  the  proportion  of  6ne-fourth 
?■<  only  of  such  net  annual  value  thereof."  In  the 
l»^-"te  there  are  two  ciilnma<,  the  one  headed  "Gross 
«>^b4  rental,"  and  t  le  other  livaded  "  Rateable 
'•'«,''  aid  the  general  district  rate  is  to  be  assessed 
■fH  tin  full  net  annual  Talne  of  such  property  asoer- 
''^  by  the  poor-rate.  This  full  net  anniul  value, 
i «  nbaitted  by  tlie  app».,  must,  for  the  purposes  of 
f  twral  district  rate  by  tlia  liicul  board  of  health,  be 

*  ndi  instance  the  arauunt  oirried  out  and  appearing 
*^  calomn  of  the  poor-rate,  headed  "Rateable 
'*|>'*  In  the  poor-rate  the  area  of  the  docks  covered 
**■  Mer,  and  the  landing-pi  icea  and  wharfs  and 
y"»i  railways  along  the  pn>perty  of  the  dock 
*^^  for  transporting  tralfio  to  and  from  the 


docks,  aud  communicating  with  the  said  warehoase  aad 
with  other  railways,  aa  shown  in  the  plan  marked  0, 
and  the  coal-hoists  and  machinery  for  opening  and 
shutting  the  dock  gates,  &c.,  are  included  ia  tha 
description  of  "  Dook  and  feeder,"  the  rateable  valoe 
of  which  is  aaseteed  at  SOOOA.  In  the  general  district 
rata  appealed  against  tha  same  property  of  the  dadc 
company  is  described  as  "  docks,"  and  incorrectly,  a> 
the  appe.  contended ;  the  column  in  that  rate,  headed 
"  Fnll  net  annnal  value  "  stated  in  poor-rate,  ia  filled 
np  with  the  sum  of  13,800<.,  whidi  is  stated  in  tha 
poor-rate  to  he  the  gross  eatimated  rental  of  the  dodc 
nnd  feeder ;  but  in  a  column  headed  "  Asaeasabia 
Talne,"  the  sum  carried  out  is  the  sum  of  BOOM, 
which  is  stated  in  the  poor-rate  to  be  the  rateabU 
Talne,  and  the  apps.  are  in  the  general  district  rate, 
in  fact,  assessed  on  the  full  amount  of  the  last-men- 
tioned sum,  and  that  only.  The  reepa.  contended  that,. 
whether  or  not  the  word  "  net "  be  oorreet  aa  used,  the- 
late  is  good,  and  the  rate  upon  the  parties  ia  not  ia 
any  way  affected  by  the  column  in  question.  The  New- 
port Docks  and  the  railways  and  works  are  made  aad 
maintained  onder  the  proTistons  of  the  before- 
mentioned  local  Act  of  Parliament,  5  &  6  Will. 
4,  0.  75,  and  the  Newport  (Monmonthslihv)  Docks 
Act  1854.  And  by  sect  138  of  the  first -men- 
tioned Act,  the  docics,  roads  snd  works  are  madk 
free  to  the  pnhlio  on  payment  of  the  stipulated 
ntes,  tolls  and  duties.  These  Acta  may  be  referred  to 
as  part  of  the  case,  and  a  plan  of  the  company's  wo- 
perty  may  alao  be  referred  to  as  part  of  the  caae.  Tha- 
appe.  contended  that  the  area  of  tha  docks,  as  being 
"  land  covered  with  water,"  and  alao  that  their  rail- 
waya an  and  over  the  quays  and  other  portions  of  their 
property,  and  the  dock  appliancea  on  and  doog  tha 
qnays,  such  as  cranes,  weighing  machines,  staiths,  &e., 
come  within  the  exceptions  aboTe  set  out,  and  onn- 
tained  in  the  S5th  aection  of  the  Local  Goveniment 
Act  1858,  and  that  they  ought  to  be  assessed 
in  the  proportion  of  one- fourth  part  only  of  tha 
net  annual  value  theteof,  ascertained  by  the  poor- 
rate  aforesaid,  and  that  the  rate  of  4tf.  in  the 
pound  "  as  on  land,"  and  not  at  ths  rata  of 
U.  4d.  ss  on  "houses,  &c,"  being  after  the  same 
rate  as  the  Monmouthshire  Railway  and  Canal  Com- 
pany and  the  South  Wales  Railway  Com|iany,  are 
respectively  in  the  same  rate  asaessed  in  respect  of 
their  railway  and  oanaL  If  the  court  shall  be  ot 
opinion  that  the  apps.'  contention  is  oorreet  in  whole  or 
in  part,  then  the  assessment  of  the  Newport  Dock 
Company  to  the  general  district  rate  appealed  against 
is  to  be  amended,  and  the  apps.  are  to  stand  rated  upon 
a  sum  of  l'2WL,  being  one-fourth  part  of  the  sum  oT 
500(M.,  ascertained  by  the  poor-rate  to  be  the  net 
annual  value  of  the  company's  dock  and  rail- 
ways, and  at  4dL  in  the  pound,  as  on  land 
or  otherwise,  as  the  court  may  direct,  and  ia 
either  case  the  judgment  of  the  sessions  to  b* 
entered  accordingly,  and  the  costs  to  abide  the  event. 
If  any  question  of  figures  or  ssaessable  amonnta 
abonld  arise,  the  court  may  appoint  a  pet  son  to 
settle  the  same. 

Liuh,  Q.C.  (^MUward  with  him)  now  appeared  for 
the  reaps.,  and  contended  that  the  property  rated  did 
not  come  within  the  exceptions  so  aa  to  be  subject  ta 
be  rated  at  the  lower  rate. 

BmiU,  Q.C.  and  Giffard,  for  the  apps.,  were  nsk 
called  upon. 

The  following  cases  were  cited : — Pele  v.  n«  ParM 
of  Wat  Ham,  28  L.  J.  240,  H.  0. ;  Tht  South  Wak$ 
Railvay  Company,  4  EU.  &  Bl.  489  ;  Reg.  T.  Tht 
Birmingham  Watervmrk*  Companj/,  I  Best  &  Smith. 
84 ;  4  L.  T.  Bop.  N.  S.  242. 

CoCKBDRH,  C.  J. — On  the  main  question  of  whe- 
ther or  not  a  dock  is  to  be  rated  npon  the  higher  or 
lower  scale,  I  think  the  case  falls  within  the  pri«> 
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tiple  of  the  decision  ia  the  Birmingham  case,  and  that  I 
it  mast  be  rated  upon  the  lower  scale.  A  dock  miy 
ke  sarroanded  by  baildings,  and  still  the  part  which  is 
actually  the  do<^  is  "  land  corered  with  water,"  and 
falls  nithin  the  exception  of  the  statute.  It  is  unne- 
cessary to  speculate  upon  what  were  the  views  of  the 
Legislature  in  using  these  words.  The  words  themselves 
are  alear;  and  as  there  are  no  terms  of  restriction,  I 
think  we  must  hold  that  the  dock  is  not  rateable 
except  upon  the  lower  scale.  As  regards  the  bnild- 
isgs  and  adjuncts,  they  must  be  distinguished  from  the 
docka  themselves,  and  be  rated  at  the  higher  rate. 
Aa  to  the  railway,  it  is  one  for  pablio  conveyance, 
tkoagh  connected  with  the  docks,  and  must  be  rated 
npon  the  lower  scale. 

CxoMPTON  and  Blackburm,  JJ.  concurred. 

Judgment  for  the  ofpt^ 


COXTST  OF  COMMON  BENCH. 

Beported  by  Duma.  Thomas  Evaks  ana  W.  Matd,  Esqn., 
itarristers-at-Law. 

Friday,  ilay  30. 

Clotiiieb  v.  Webster. 

Ntjfigenee — itetropolit  Local  Maimgemeia  /let  (18 

i  19  Vict.  a.  120,  «.  135,  2i5)— Compensation. 
Jf,  in  carrying  ovl  Out  malkng  of  a  teaer  authorised 

t»  be  made  by  the  16  4  19  VicL  c,  120,  (.  135,  due 

mud  proper  care  be  not  used,  and  ia  eonsequatoe  of 

tie  tuant  of  mei  due  and  proper  care,  damage  be 

done  to  propert;/,  the  owner  of  such  property  has 

his  action,  and  is  not  put  to  his  compensation  under 

sects.  1S5,  225. 

This  was  an  action  for  injary  done  to  the  plt.'8  oven 
tj  the  negligence  of  the  deft,  in  the  construction  of  a 
sower. 

The  eanse  was  tried  before  Erie,  C.J.,  at  the  last 
asNzea  for  Maidstone. 

The  pit.  was  a  baker,  carrying  on  business  in  the 
road  between  Greenwich  and  Woolwick  An  oven  had 
been  built  for  the  purposes  of  bis  trade,  which  oveu 
•xtended  onder  the  road  about  two  feet. 

The  deft,  was  a  contractor  employed  under  the 
Metropolitan  Board  of  Works,  in  the  construction  of 
the  great  sewer  under  the  above-mentioned  road.  The 
jury  found  in  effect  that  there  had  not  been  due  and 
proper  care  in  the  construction  of  the  works  connected 
with  the  making  of  the  sewer,  and  assessed  the  da- 
Bisges  caused  thereby  to  theplt.'s  oven  at  352. 

It  was  contended  for  the  deft,  that  no  action  would 
lie  in  such  a  case,  but  that  the  injuij  done  was  a  sub- 
ject for  compensation  under  the  18  &  19  Vict.  c.  120 
(Metropolis  Local  Management  Act),  the  135th  and 
the  225th  sections  being  relied  on.  A  verdict  was 
fonnil  for  the  pit  for  35^,  leave  being  reserved  on  the 
above  point  to  move  to  set  it  aside  and  enter  one  for 
tbed'fk. 

A  rule  having  been  obtained, 

Aret  showed  cause:  (^Hrinev.  The  Great  Western 
Sailmt)  Company,  31  L.  J.  101,  Q.  B.) 

J/.  Chambers,  Q.  C,  .F.  Brown  and  Craufard  in 
support  of  the  ride :  {^Atlen  v.  IJat/icnrd,  7  Q.  U.  9C0 ; 
JUole  ▼.  The  Sittingbo'jme  and  Skeeniess  litiUaag 
Compans,  6  H.  &  K.  483 ;  Pickard  v.  Smith,  10 
C.  U.,  M.  S,  470;  Brownlow  v.  7/«  Metnpolitan 
Board  ef  Worla  and  Jdm  Aird,  2  Fos.  &  Fin.  604 ; 
&eel  T,  South-Eastem  Railwag  Company,  1 6  C.  B. 
550  ;  Ward  v.  Lee,  2fi  I..  J.  142.  Q.  B. ;  Satlon  v. 
Claris,  6  Taun.  29 ;  The  Governor  tmd  Comjmny  oj 
Ae  British  Cast  Plate  Manufucturert  v.  Mercditli, 
4  T.  a  794  ) 

£Ki4t,  C.  J. — I  am  of  opinion  that  this  ni!e  should 
lie  discharged.  The  action  is  brought  against  Mr, 
Webaier  for  negligetics  which  occurred  in  the  con- 
struction of  a  sewer ;  after  it  was  constructed,  the 
(round  was  so  filled  up  that  the  pit.'s    oven   was 


damaged ;  and  the  jury  found  that  there  WSB  ne^igenc* 
and  want  of  care  and  akiU,  aud  that  damago  was  done 
thereby.  The  rule  was  obtained  on  the  ground  that 
it  was  done  by  the  authority  of  the  Metropolitan  Board 
of  Works,  aud  was  the  subject  of  compenaation  and: 
not  of  an  action.  With  regard  to  that,  I  am  of  opi- 
nion that  the  works  were  made  lawful  by  aeot  13S 
giving  power  to  the  board  to  carry  aewers  along  aiiy 
street,  and  providing  that  they  are  to  noake  compensa- 
tion for  damage  done  thereby.  The  carrying  the 
sewer  along  the  street  in  pursuance  of  powers  given  by 
a  statute  was  a  lawful  act ;  but  I  am  of  opinion  th^ 
the  law  requires  due  care  and  akill  in  exercis- 
ing those  powers,  and  if  they  omit  to  use  due 
care  and  skill  there  is  a  cause  of  action.  And 
I  take  Lawrence  v.  The  Great  Northern  /tatbony 
Company,  16  Q.  B.  643,  to  be  one  anthority 
to  that  effect.  The  same  principle  appears  to  be  re- 
cognised m  Brine  r.  The  Great  Western  Rnbeay 
Company,  where  the  works,  if  done  with  care  and 
skill,  were  Uwfol,  but  if  with  negligence,  it  was  the 
subject  of  an  action.  We  quite  go  along  with  the 
argument  that,  wherever  the  injury  is  a  subject  for 
compensation  under  the  statute,  no  action  wooU  lie ; 
but  the  statute  contemplated  that  works  lawful  to  be 
made  shall  be  made  with  care  and  akilL  We  have 
expre&ily  recited  the  grounds  of  the  mla;  and  the 
question  is  whether,  if  the  board  wera  gnil^  of  negli- 
gence, the  pit.  can  be  put  to  claim  compensation 
under  the  stntute,  or  must  he  bring  an  aetaon  ?  Oa 
this  very  important  point  we  give  our  opinion.  Tiw 
point  which  was  much  argued  as  to  the  relation  be- 
tween the  deft  and  bis  employers,  is  not  open  to  thft 
deft,  on  thu  rule. 

WiLUAHS,  J.  —  I  am  entirely  of  the  seme 
opinion.  Looking  at  this  motion,  we  must  necea- 
sarily  consider  that  the  deft,  is  identical  with  tbe 
commissioners,  tlie  same  as  if  they  were  defts.  Tbe 
question  is,  whether  the  sections  relating  to  the  com- 
pensation preclude  the  pit  from  his  common  law 
remedy  and  oblige  him  to  have  reconrse  to  the  sammary 
prooeeiiings  puinied  out.  I  entirely  agree  that  if  the 
case  ia  wiibin  those  sections  the  remedy  is  not  cnmn- 
lative ;  but  I  am  of  opinion  that  tbe  causes  of  injiuy 
referred  to  in  the  statute  do  not  apply  to  tbo  injuries 
in  tbe  present  ca«e,  and  they  do  not  apply  to  damage 
which  would  not  have  existed  at  all  if  the  works  had 
been  carefully  done.  I  understand  the  finding  of  the 
jury  to  be  that  the  damage  would  not  have  arisen  but 
for  the  netili^nce  of  the  deft. 

WiLLES,  J. — I  am  of  tlie  same  opinion.  I^^ 
ing  to  the  ground  on  which  the  rule  was  moved,  it 
is  clear  that  the  question  is,  whether,  assuming  that 
the  board  carry  un  the  works  in  a  negligent  manner 
and  cause  damage,  such  damage  is  the  subject  of  an 
action,  or  whether  the  person  who  suffers  dama)^ 
must  have  reoturse  to  the  clauses  of  the  Act  relating 
to  CO  >  pensalion,  the  only  question  bang  whether  tlie 
board  would  be  liable.  I  entirely  agree  that  an  actiua 
under  such  ciicumslances  can  be  maintained. 

Bute  di^targtd. 


OBOWN  CASES  BESSRVED. 

Beponad  b>  JuHX  TuuHivox,  Gtq.,  DairisterHU-Uw. 

Saturday,  June  7. 

(Before  Cockbdun,  C.  J.,  Mabtix.  B.,  Wii.i.«Si 

Bti.ks  and  Blackdurk,  JJ.) 

Rko.  v.  Edwaiid  Hulmak. 

Indictment  —U  iyainder  of  counts — Time  for  o^ftctiKf 

—Election. 
The  prisoner  mat  iniHcted  in  the  first  count  for  t"*" 
betsiement,  and  in  the  second  for  larceny  <"  ' 
bailee,  un<ltr  the  2(1  ^  21  Vicl.  e.  54.  A/Ur  p'a> 
pleaded  and  Ihrjary  were  charged,  and  in  tie  «"""' 
of  the  trial,  U  was  objeettdfor  the  prisoner  that  »» 
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kidrnl  teas  bad  fur  mitjomder  of  counli.  The 
Cotrl  dvtmltd  the  objtctUm,  and  dirtcttd  lie 
fntteior  to  d*ct  upon  whick  emuU  he  would  pro- 
dtd,  ad  tit  prosecutor  having  elected  to  proceed 
nteAnemnd  count,  Aepri$oner  ma  found  gMlt) 


Bild,  that  lit  eouoictiiin  umu  rigkl. 

At  tba  gmenl  ipiartar  seanoiw  of  the  p«Me  of  our 
Ul^  Um  QnMn,  boMen  st  Lowes,  in  and  for  tfao 
tmtj  el  Sa-ex,  on  the  7th  April  1863,  before  George 
Drtj,  Eiq^  cfaairmsn,  John  Ellmsn  snd  otbera,  their 
Ubv-jiutioes  of  onr  *sid  Lady  the  Qocen  sssigned  to 
iHf  tie  pesee  in  sod  for  the  oonnty  sforessid, 

Edmrd  Halmsn  was  tried  on  sn  indictment  pre- 
fond  and  foimd  against  him  en  7th  April  aforesaid,  of 
liiek  tile  following  is  a  copjr : — 

"Ssaez,  to  wit. — The  jnrots  for  oar  hnij  the 
Qxa,  npos  their  oath  present,  that  Edward  Holman, 
H  the  28tb  Jan.  186S,  being  then  a  aerrant  to 
William  Lewis,  did  b;  rirtne  of  sueh  his  smplojment 
tki,  tod  whilst  he  wss  so  emplojred  ss  aforesaid,  re- 
•iit  sod  take  into  bis  possession  certsin  money,  to 
wit,  to  the  smoont  of  3L  It.,  for  and  in  the  name  and 
M  tlie  Mconnt  of  the  said  William  Lewis,  his  msster 
u  ifoRsud,  and  did  then  fmadulently  and  falsely 
abnile  the  said  money.  And  so  the  jnron  afore- 
nid,  upon  their  oath  aforesaid,  do  ssj  that  Ihe  said 
Uvard  Holman  then  in  manner  and  form  aforesaid 
(Jodnuly  did  steal,  take  and  carry  away  the  said 
amj  the  property  of  the  said  William  Lewis,  from 
tk  aid  Wiiliim  Lewis,  his  master  as  sforessid,  against 
the  (ana  of  the  statnte  in  sach  esse  nude  and  prorided, 
nd  igaiost  the  peace  of  our  Uidy  the  Qneen,  her  crown 
lad  dignity. 

"Second  count. — And  the  jnrors  aforessid,  upon 
tWroath  aforesaid,  do  farther  present,  that  the  said 
Ednrd  Holman,  on  the  S8tb  day  of  Janoary  afore- 
nid,  being  a  bailee  of  certain  property,  to  wit,  of 
certain  money  to  the  amount  of  St.  7s.,  the  money  oj 
Amy  Head,  felonioaaly  and  fraudulently  did  take  and 
amtt  the  said  money  to  the  use  of  him  the  said 
Edward  Holman,  againat  the  form  of  the  statute  in 
ndi  case  made  and  provided,  and  against  the  peace  of 
w  Udy  the  Queen,  her  crown  and  dignity." 

it  the  close  of  the  case  for  the  prasecatlon,  the 
priaeoer's  counsel  contended  thst  the  indictment  was 
a^aahtdy  bad  for  mixjoinder  of  counts,  and  that  the 
Ejection  was  fatal,  although  not  taken  till  after 
plea  pleaded,  and  the  jury  had  been  charged;  and 
opoa  the  Court  proposing  to  direct  the  couniel  for 
t^  prosecution  to  elect  on  which  count  lio  would 
prweeJ,  the  prisoner's  counsel  further  contended  that 
tW  indictment  was  so  absolutely  bad  that  the  election 
nf  CMitt  was  inadmissible. 

The  Court  directed  the  oonnsel  for  the  prosecution 
ta  elect  on  which  count  be  wonld  proceed,  reserving, 
K  the  request  of  the  prisoner's  coansel,  Ihe  points 
■vaed  by  him  as  above  stated  for  the  consideration 
•f  the  Conrt  for  Crown  Cases  Kcserved. 

The  coansel  for  the  prosecution  elected  to  proceed 
w  the  second  connt,  and  upon  that  count  the 
pnwier  was  conricted. 

Ihe  Court  postponed  jnd;;ment  on  the  conviction, 
asd  ordered  that  the  prisoner  should  enter  into  a 
rwognisaace  with  snreties,  conditioned  to  appear  at  the 
aext  general  quarter  sessions  of  the  peace  to  be 
lioUcn  ill  and  for  the  said  county,  and  receive  judg- 
Mst  on  the  said  conviction,  and  remain  imprisoned 
util  sncU  recognisance  should  be  entered  into. 

The  prliuner  has  since  entered  into  such  recog- 
inance  and  been  discharged  from  custody. 

The  opinion    ot   the  Court  for  Crown  Cases  Re- 

■rved  is  request,  wiMther,  upon  the  grounds  con- 

•aafcd  for  by  the  coansel  for  the  prisoner  as  aforesaid, 

tke  prisoner  was   not,  or  whether  he  was  liable  to 

[JUo.  Cas.— Vol.  II.] 


be  conricted  on  the  aeoond  count  of  the  indictment 
as  above  set  forth.  (Signed)         G.  DakbT. 

No  counsel  appeared  on  either  side. 

By  the  Covbt  :  Coaried'on  affirmid. 


aova,T  OF  oouuoir  bench. 

Kepoftsd  bjr  OamL  TBoius  Sta»  and  W.  Man,  Bsiin;, 
BarrlatecsHtt-Law. 

Fridm/,  June  6. 
The      CHUBCKWAKDEas     or      St.      Microla*, 

ROCIIESTKB    (appa.)     «.     ThB    CHCBCBWAKDmS 

OF  St.  Botolph,  BisRonoATC  (rasps.) 

Apprtntieeihip  under  on  Act  qf  1  Geo.  3  —Indentmrt 
not  extcuted  bg  apprentiot  (a  pauper  boj/) — /■•• 
dentureimmKd, 

Bf  sect.  18  ofi  Geo.  3,  c.  SO,  il  it  enacted  that  fha 
said  guardiant  {meaning  the  guardiant  of  Ike  poor 
of  lit  eUg  of  Canteriuni)  if  the  poor  thould  give 
bond  under  their  common  seal,  for  Ihemtelvet  and 
their  tuocetiortfor  ever  hertafier,  to  provide  for, 
clothe  and  aiamtam  tixleen  poor  bogt  of  Ihe  taid 
city,  to  be  called  blue-coat  bogt,  andfumiih  them 
with  all  manner  ofneeeuaria,  and  an  apartment  bg 
thenuelvet,  leparattfrom  the  o'her  poor  m  Me  soMf 
hotpital,  and  cauie  the  laid  tixteen  bogt  to  bein- 
struded  in  reading,  writing  and  aceounlt,  and  put 
them  and  every  of  them  reipedivelg  out  apprtntieet 
after  thtg  andeverg  of  them  ri^)eetitelg  ihouldhave 
attained  their  reipeetive  agei  ofthirieen  gean,  and 
before  their  laid  agei  offftetn  yean,  and  pay  with 
every  tuch  boy  to  to  be  put  out  apprentice  the  turn  iff 
6L  at  lean,  ^. 

The  pauper  bog  wai  bound  ly  an  indenture  of 
appreutieeihip  dated  the  13M  April  1821,  and 
bmring  a  itamp  under  the  common  teat  of  the 
guardians,  to  Samuel  Parii,  of  the  city  ofRochnttr, 
cordwainer,  and  the  indenture  was  executed  by  him 
but  not  by  Ihe  boy : 

Held,  that  Ihis  indenture  wai  invalid,  inasmuch  as  il 
was  not  executed  by  the  patqur  boy,  and  alto  becauie 
he  wot  beyond  the  age  tpedjitd  by  (he  Act,  and 
therefore  that  no  leltlement  could  _  be  acquired  bg 
tertiee,  and  inhabiting  in  the  parish  of  Roehetter. 
The  following  case  was  stated  for  the  opinion  of  the 

court: — 

1.  It  appears  from  an  entry  on  the  dose  roll  14th 
May,  in  the  17  Eliz.,  that  the  citizens  of  Csnterbury, 
being  grestly  charged  to  sustain  the  poor  living  and 
resorting  there,  were  desirons  of  obtaining  the  revenues 
of  the  Pour  Priests'  Hospital  hereinafter  mentioned,, 
for  the  use  of  the  poor  in  the  city,  to  be  employed  for 
their  snstentation  and  relief,  as  to  the  mayor  and  com- 
monalty should  seem  expedient ;  and  one  Blaze  Winter, 
the  master  of  the  said  hospital,  with  the  conaent  of  the 
patron  and  of  the  dean  and  chapter,  accordingly  sur- 
rendered the  hospital  hereinafter  mentioned,  and  it» 
pos!>essions  and  endowments,  to  the  Queen,  upon  ex- 
press trust  that  she  shonld  grant  them  out  to  the  mayor 
and  commonalty  of  Canterbury, 

2.  Afterwards,  on  the  5th  July  in  the  same  year, 
the  Queen,  by  letters  patent,  granted  the  said  hos- 
pital, with  its  possessions  and  eudowmenta,  to  the 
said  mayor  and  commonalty. 

3.  By  an  Act  of  Parliament  of  the  1  Geo.  2,  c  20, 
entitled  "  An  Act  for  erecting  a  workhouse  in  the 
city  of  Caiiterbnry,  for  employing  and  maintaining  the 
poor  there  and  for  better  enlightening  the  streets  of  the 
said  city,"  it  was  enacted  that  there  should  be  » 
corporation  within  the  said  city,  to  consist  of  a  mayor, 
recorder  and  justices  of  the  peace  of  the  said  city  and 
county  of  the  same  for  the  time  being,  and  twenty- 
eight  other  persons  to  be  chosen  in  manner  therein 
mentioned,  two  out  of  each  parish,  and  tlio  said  mayor 
and  other  persons  shonld  be  called  the  guardians  of  the 
poor  of  tbc  city  of  Canterbury,  and  they  and  their 

N 


Digitized  by 


Googl( 


90 


MAGISTRATES'  CASES. 


C.  B.] 


Chvbcuwaiwiuis  or  St.  Nicholas  c.  Chubchwaroess  op  St.  Botolph. 


[C.  B. 


onecaaion  sboald  be  for  ersr  thereafter  one  body  politic 
and  corporate  in  laW,  and  should  bare  perpetual  succei- 
aioD  and  a  common  seal. 

4.  Sect.  13  of  the  said  Act  recites  the  grant  hj 
Qoeen  Elizabeth  before  mentioned,  as  follows :  "And 
whereas,  Elizabeth,  Queen  of  England,  had  granted 
onto  the  mayor  and  commonalty  of  the  said  city  of 
Canterbniy  and  their  snccessors  for  ever,  tlie  lioapital 
for  poor  priests  within  the  said  city,  and  other  lands 
aad  tenements  to  the  said  hospital  appertaining,  which 
hospital,  &C.,  had  been  ever  since  held  and  enjoyed  by 
said  mayor  and  commonalty  for  tbe  time  being,  and 
kad  been  by  them  made  use  of,  and  the  rents 
and  profits  thereof  applied  and  disposed  of  to- 
wards the  maintenance  and  lodging  of  several 
poor  boys  of  ths  said  city,  commonly  called  blue- 
coat  boys,"  and  then  enacted  that  "tbe  ssid 
hospital,  &c,  as  well  within  the  said  city,  as  in  the 
county  of  Kent,  sheuld  be  settled  and  vested  in  tbe 
guardians  of  the  poor  of  the  said  city,  thereby  consti- 
tuted and  made  a  corporatien,  upon  trust  that  the 
several  guardians  of  the  poor  of  the  said  city  should 
employ  the  eaid  hospital,  &e.,  for  the  benefit  and  ad- 
vantage, maintenance  and  employment  of  tbe  poor  of 
the  said  city  intended  to  be  provided  for,  maintained 
and  employed  by  the  said  corporation  thereby  erected, 
and  as  would  best  snswer  that  end  and  purpose."  And 
it  was  also  enacted  by  sect  16,  "  that  the  said  guar- 
dians should  provide  a  good  and  snfBcient  house  of 
oorrection  to  and  for  the  use  of  the  said  city,  in  lieu  of 
the  bosiutal,  a  part  of  which  bad  been  formerly  used 
aa  a  house  of  correction  for  the  said  city,  and  one  or 
more  matters  of  the  same."  And  it  was  by  sect.  18 
of  the  said  Act  furtherenacted,  "  that  the  said  guardians 
of  the  poor  shonld  give  bond  under  their  common  seal,  for 
themselves  and  tbeir  successors  for  ever,  thereafter  to 
provide  for,  clothe  and  maintain  sixteen  poor  boys  of  tbe 
said  city  to  be  called  blue-coat  boys,  and  furnish  them 
with  all  manner  of  necessaries  and  an  apartment  by 
themselves,  separate  from  the  other  poor  in  tbe  ssid 
hospital,  and  canss  tbe  said  sixteen  boys  to  be  in- 
structed in  reading,  writing  and  accounts,  snd  put 
them  and  every  of  them  respectively  out  apprentices 
after  they  and  every  of  them  respectively  should  have 
attained  their  respective  ages  of  thirteen  years,  snd 
before  their  said  ages  of  fifteen  years,  and  pay  with 
every  such  boy  so  to  be  put  out  apprentice  the  sura  of 
Si.  at  lesst,  which  said  sixteen  poor  boys  should  be 
nominated,  elected  and  appointed  by  the  said  mayor 
and  commonalty  of  tbe  said  city,  and  as  often  as  there 
should  be  any  vacancy  by  death  or  patting  out  appren- 
tice of  any  one  or  more  of  tbe  said  sixteen  boys  or  by 
any  other  means,  the  said  mayor  and  commonalty  of 
the  said  city  and  their  snccessors  should  nominate  and 
appoint  other  poor  boy  or  boys  of  the  said  city  to  sup- 
ply such  vacancy." 

5.  By  sect.  25  of  the  said  Act  it  is  enacted  that 
the  said  guardians  of  the  poor  should  take  care  and 
provide  for  the  maintenance  of  all  the  poor  of  the 
fourteen  parishes  mentioned  in  the  Act,  and  by  sect. 
36  power  is  g^veu  to  the  said  guardians  to  employ  tbe 
poor  of  the  said  city  ;  and  by  indenture,  under  their 
common  seal,  to  bind  any  poor  child  of  the  said  city  or 
parishes,  after  such  child  shsll  have  attained  the  age 
of  fifteen  or  sooner,  provided  such  child  be  not  bound 
for  a  longer  time  than  that  mentioned  in  this  section. 

6.  By  sect.  20  power  is  given  to  the  said  guardians 
to  make  rates  for  maintaining  tbe  poor,  for  building  a 
workhouse  and  house  of  correction,  and  for  the  other 
purposes  in  the  Act  mentioned. 

.  7.  Ko  workhouse  was  built  by  the  guardians  under 
tbe  powers  of  the  said  Act,  hut  a  part  of  tbe  bospitsl 
was  converted  into  a  workhouse  and  used  as  such  until 
tbe  building  of  a  new  workhouse  under  the  Poor  Law 
Amendment  Act ;  another  part  pf  the  said  hospital 
tras  used  for  tbe  Bine-coat  School,  and  another  part 


for  a  honae  of  correction.     The  new  workhouse  was 
erected  on  part  of  the  lands  belonging  to  the  hospital. 

8.  A  bond  from  the  guardians  to  tbe  mayor  and 
commonalty  was  dniy  given  shortly  after  the  passini;  of 
the  Act,  as  required  by  sect.  18.  In  the  year  1821  th» 
bloe-ooat  boys  were  educated  and  lodged  in  tbe  portion 
of  tbe  hospital  set  apart  for  them,  but  took  their  meris- 
in  common  with  the  other  poor  in  the  aaid  woikhoose. 
The  whole  building  oomprisiDg  tbe  hospital  was  com- 
monly called  and  known  as  "  Tbe  Workhouse." 

9.  From  the  time  of  the  paasing  of  the  Act  until  th» 
year  1859,  the  receipt  of  all  the  moneys  arising  fnm» 
the  rents  and  pndts  of  the  said  hospital,  &c,  and  tba 
receipt  of  the  moneys  raised  by  rates  for  the  mainten- 
anoe  of  the  poor  of  tbe  said  city  were  all  mtered  in 
one  book,  and  the  disbniMments  made  for  the  main- 
tenance and  apprenticing  of  the  poor  blne-ooat  boys,  and 
for  the  mainteaanoe  and  apprenticing  of  the  other  poor 
boys  of  the  said  city,  were  made  generally  ont  of  tbo 
mooiea  as  received,  and  no  accounts  exist  showin|; 
specially  what  portions  of  the  money  were  expended 
for  the  benefit  of  the  said  sixteen  poor  blne-ooat  boySr 
or  for  tbe  other  purposes  of  tbe  Act. 

10.  l°he  said  guardians  kept  and  maintained  the 
sixteen  poor  boys  called  blue-coat  boys  and  the  other 
poor  of  tbe  said  city,  and  discharged  and  paid  tba- 
various  liabilities  imposed  opon  lbs  said  guardians  by 
the  said  Act.  The  poor-law  auditor  haa,  since  th» 
year  1849,  audited  the  whole  of  these  accounts.  Sinca- 
the  year  1849  the  aocounts  of  the  rents  from  tbe  sud 
lands  snd  tenements  have  been  kept  separate,  and  by- 
diffsrent  officers,  those  of  the  lands  and  tenements 
being  kept  by  the  receiver,  and  thoie  relating  to  the 
poor  by  the  clerk  of  the  poor-law  miardians. 

11.  The  rents  and  profits  arising  from  the  Isnds. 
and  hereditaments,  so  granted  to  the  corporation  by 
Qneen  Elizabetli,  have  always  been  more  than  anffi- 
cient  for  the  maintenance,  educating  and  apprmtidng 
the  bloe-coat  boys  ;  snd,  at  the  time  of  apprentidng 
the  pauper,  tbe  said  rents  and  profits  amounted  to  the 
yesrly  sum  of  500L  and  upwards.  The  said  Act^ 
1  Geo.  2,  c.  20,  is  to  be  considered  as  inporporated  in 
and  forming  part  of  this  case. 

12.  Charles  Drury,  the  pauper,  was  duly  nomiiiate<^ 
and  elected  one  of  the  said  blae-coat  boys,  and  maia- 
tained  snd  educated,  in  pursuance  of  the  said  Act,. 
up  to  the  time  of  his  apprenticeship,  as  hereinafter 
mentioned. 

13.  By  indenture  of  apprenticeship,  dated  the  I3tb 
April  1821,  and  bearing  a  XL  stamp,  ander  tbe  cona- 
mon  seal  of  the  said  guardians,  and  executed  by- 
Samuel  Paris,  of  the  city  of  Rochester,  cordwainer,. 
it  is  witnessed  that  the  said  guardians,  by  virtue  and 
in  pnrsu.ince  of  the  powers  to  them  given  in,  and  by 
the  said  Act  I  Geo.  2,  put  out,  placed  and  bound  the- 
ssid  Charles  Drury,  a  poor  blue-coat  boy,  then  in  the 
workhouse  of  tbe  said  city,  and  an  inhabitant  of  the- 
parish  of  St.  Margaret,  in  the  siud  city,  apprentice  to- 
tbe  said  Samuel  Paris,  with  him  to  dwell  and  serve 
from  tbe  9th  of  the  said  month  of  April,  for  seven- 
years.  And,  by  the  same  indenture,  the  said  Samne. 
Paris,  in  consideraUou  of  20L  paid  by  tbe  ssib 
guardians,  covenanted  to  teach  the  said  apprentice  the 
trade  of  a  cordwamer,  and  to  provide  for  tbe  arid 
apprentice  so  that  be  were  not  anyways  a  charge  to  the 
said  parish  of  St.  Margaret  or  city  of  Canterbury. 

14.  The  said  Charles  Drury,  at  tbe  time  of  the 
binding  was  upwards  of  seventeen  years  of  age,  and  the 
said  indenture  was  not  executed  by  him. 

15.  No  inquiries  were  made  by  two  justices,  as  re- 
quired by  56  Geo.  3,  c.  139,  nor  was  any  order  made 
for  binding  the  said  boy.  Ths  said  indenture  was  not 
allowed  by  two  justices,  nor  was  any  notice  given  to  the 
overseers  of  the  poor  of  the  said  parish  of  St.  Nicholas, 
Bochester,  of  the  intended  binding,  and  it  may  be 

,  taken  generally  that  the  provinons  in  force  at  the  time 
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Rko.  r.  TiiK  Burial  Board  op  St.  Jokh's  Wsbtoate  ahd  Elswiok. 


[Ex.  Ck. 


<f  tkt  bindiiig,  relating  to  psriih  appientices,  wen  oat 
anpMwitb. 

16.  At  tht  time  of  the  appraotiang  of  Charles 
Druj  difltrent  forma  of  indeotnrea  were  naed  by  the 
laid  giurditai  for  apprenticicg  poor  blae-ooat  boja  and 
otkn  poor  hojt ;  the  fanner  being  deaeribed  in  the  in- 
dntorei  i>  "  poor  bine-coat  boya,**  and  the  Utter  bong 
facribed  u  "  poor  bojs  ;"  the  osnal  preminm  paid  on 
\a6Bf  the  fotmer  boys  being  Ml.,  and  for  the  latter 
amii  rujring  tnm  3L  10<.  to  KM. 

17.  Tbe  laid  Charles  Dmry  served  his  said  master 
ndtr  the  said  binding  for  a  time,  and  then  ran 
tnj,  and  daring  (he  whole  of  soefa  time  dwelt  in  the 
^'i  pariah  of  St  Nicholas,  Rochester,  and  gained  a 
■Ulement  therein,  as^iming  the  said  indentnre  to  hare 
hesralidand  lawfol. 

18.  An  order  or  warrant  lor  tlia  ramoTal  of  the  said 
(Mm  Drarj  and  his  two  childnn  iirom  tbe  resp. 
pnkof  St  Botolph,  Bishopsgate,  to  tbe  said  app. 
fM  nthe  place  of  their  hut  legal  settlement,  on  the 
pnod  of  his  aaid  apprenticeship  and  serrioe,  was  dnly 
nde  on  the  24th  Aug.  1861. 

19.  Tbe  chorcbwatdens  and  OTeissers  of  the  poor  of 
Ih  nid  parish  of  St  Nicholas,  Rochester,  hare  duly 
{irco  notice  of  appeal  to  the  general  quarter  sessioiis  of 
tk  peace  for  the  city  of  London  against  the  aaid 
vds  of  remoral. 

TIm  qnestion  for  the  opinion  of  the  court  is,  whether 
th  Mid  indentnre  is  valid,  and  whether  the  stud  Charles 
Jkaj  acquired  a  settlement  by  service  and  inhabiting 
■der  tile  same  in  tbe  app.  pariah. 

If  the  court  shall  decide  this  qoestioa  in  the  affirma- 
liR,  &m  the  said  order  of  removal  is  to  bo  confirmed 
•il  costs,  bat  if  tlie  oonrt  shall  be  of  the  contrary 
•fiinxi,  then  tbe  said  order  is  to  be  quashed  with  coats. 
Aid  ii  is  agreed  that  a  judgment,  in  conformity  with 
tb  ^edaott  of  the  court,  shall  be  entered  on  motion 
tf  other  party,  at  the  sessions  next  or  next  but  one 
•fier  the  aaid  decision  shall  have  been  given.  And  it 
■>  speed  that  the  court  shall  have  power  to  draw  any 
iifo«oas  of  fact 

Poland,  for  the  apps.,  contended  that  no  settlement 
^  been  acquired  under  the  apprenticeship,  as  the 
■■tetsre  wss  invalid  by  reason  of  its  not  having  been 
<acated  by  tbe  pauper,  and  also  that  the  pauper  was 
««  the  age  stated  in  the  Act  He  cited  B.  t. 
^niaiii9,  3  B  &  Aid.  584. 

U  BnUm,  contra,  contended  that,  as  to  the  age. 
It  (aly  made  the  indenture  voidable  and  not  void.  He 
oHd  the  Paris*  of  St.  Nieholat,  fynoich  v.  SL  Peter' t, 
It-idt,  S  Strange  1066  ;  R.  v.  HaUnmrOi,  3  B. 
•Aid.  717  i  and  A  V.  ,S«.  Oregon s,  Canlerbmy,  3 
A.kE.  99. 

EnjE,  C.  J. — I  am  of  opinion  that  our  judgment 
'^mU  be  for  the  apps.  The  question  is,  whether  an 
TCnlite  is  bound  at  common  law  if  he  does  not 
o«si<  the  deed.  I  think  he  is  not  The  case  of  X. 
'•  irmetinj  decides  this  point,  where  it  was  held 
*t  to  create  a  settlement  under  the  Act  of  Will.  &  M. 
sasat  be  shown  that  the  party  was  bound,  and  that 
•  oiher  bad  no  power  to  bind  his  son  at  common  law 
*«bet  bis  consent,  unless  there  was  some  statute 
"tixiuig  it  The  43  Elis.  empowered  parish  officers 
J*t>b  poor  boya  and  bind  them  against  their  will ; 
**  "Me  then,  by  56  Geo.  3,  c.l39,  s.  11,  it 
**  km  enacted  that  two  justices  must  sgree  to 
*«te  the  indenture,  and  thai  they  shonid  consider  if 
»»i»s  fit  transaction  having  regard  to  the  inlerests 
<tW  child;  and  by  a  later  Act  that  duty  has  been 
Mt  ipog  the  gnardians.  This  private  Act  of  Canter- 
"Ti  kowever,  gives  no  power  to  the  gnardians  of  that 
"■»  to  bind  these  chiMren  whether  they  were  willing 
V^  Tbe  gnardians  under  this  Act  had  power  to  ap- 
f!  ft«  Amda  in  binding  the  boy,  if  he  applied  to  them 
•■  •J,  which  was  shown  by  his  executing  the  deed, 
'"  ^  had  no  power  to  bind  any  boy  compnlsorily. 


In  this  case  there  is  anothar  point  wbhih  wonld  b»- 
fatal,  namely,  that  the  boy  had  not  only  not  ezaoat«4 
the  deed,  bnt  that  he  waa  beyond  lb*  age,  namelyv 
seventeen  years  old,  instead  of  fifteen.  Upon  thes» 
lironnda,  therefore,  I  am  of  opinion  that  our  jndgint 
shouM  bo  for  the  apps. 
The  other  learned  Judges  concurred. 

JudgmmUfir  A»Qpf$. 


EXOHBft'UZB   OHAMBEB. 

Reported  tij  O.  J.  B.  HaatsuR,  Bail.,  Bartlster-at-Law. 

ArrxAL  rtam   the  qdkkh's  bbsch. 

Wedmetdag,  Uaf  14. 

(Before  Eblk,  C.  J.,  Pollock,  C.  B.,  Wiluaks,  J., . 

Bbamwbll,  B.  and  KnATUfo,  J.) 
Rbg.  p.  Tme  Bitmai.  Boabo  fob  thx  PAusaat- 

or  St.  Jorx's  Wbstoatb  akd  £l«wick. 
Pivmte  hmial-gmmd—Rgfmbr  after  diteomtmmmee-^ 

18  #19  F«e<.e.l28,*.  18. 
7^  \Mt  letim  of  tk*  IB  f  19  Vict.  e.  128  toaelt 
that  ta  every  eat*  ta  wJUci  an  order  i»  attateil  tr 
tssiierf  Jbr  tke  ditcoiUiutance  of  bmiali  in  amg 
cAmreigard  or  bmriaUgrmmi,  the  hmriai  hoard  or 
ehirdueardeia,  at  the  eaie  mm/  be  tiall  mtamtam- 
euek  ckurehjiard  or  imrial-groimd  of  catji  parish 
M  decent  order  and  keep  it*  fetteu  *•  repair,  .the- 
expeniee  to  be  repaid  ig  the  overteert  oat  of  tkepoor- 
ratet  of  tke  pariA  or  place  m  wiio4  tick  barial- 
gromtd  it  titaate : 
Bud  (t^jirmmg  the  deetsMd  of  the  court  below),  la- 
apptjf  onlg  to  a  burial-gromtd  belonging  to  a  parieky 
and  not  to  extend  toa  burial'grotmd the  properlg  o^ 
priiyate  pertont. 

Tills  was  an  appsal  agunst  a  decision  of  the  Coort 
of  Q.  B. 

Mandamat,  reciting  that  on  the  1st  May  1854^ 
by  an  order  in  council  nnder  tbe  16  &  17  Viot  e. 
134,  8.  1,  burials. had  been  discontinued  in  the  bnrial- 
ground  called  St  Paul's  ,Churchyard,  situate  in  th*- 
township  of  Westgate,  in  the  borough  of  Newcsstle, 
that  a  joint  burial-board  had  been  appointed  for  the- 
parish  of  St  John  and  the  townships  of  Westgate  and' 
Elswick,  that  the  fences  of  the  said  bnrial-gronnd 
required  repair,  that  there  weft  no  ehnrchwardena- 
liable  to  keep  it  in  repair,  and  no  fund  legally 
chargeable  with  midntaining  it,  and  commanding  tlw 
burial  board  to  do  the  necessary  repairs. 

Return,  that  the  burial-ground  was  not  a  churchyard 
or  burial-ground  of  any  parish,  or  of  any  place  having 
aeparaie  overseers  and  maintaining  its  own  poor,  bnt  is 
tbe  property  of  certain  private  persona. 
Demurrer. 

Judgment  having  been  given  for  the  defts.  in 
the  court  below^  the  pita,  now  appealed  against, 
that  decision. 

T.  Jones  for  the  app.— Tbe  18  &  19  Vict  c  128, 
s.  18,  enacts:  "In  every  case  in  which  any  order  in 
council  shall  hereafter  be  issued  for  the  discuntiiiusnce 
of  burials  in  any  churchyard  or  bnrial-gronnd,  the 
burial  hoard  or  churchwardens,  as  the  case  may  be, 
shall  maintain  such  churchyard  or  burial-ground  of 
any  parish  in  decent  order,  end  ahso  do  the  necessary 
repairs  of  the  walls  and  other  fences  thereof,  and  tbe 
costs  and  expenses  shall  be  repaid  by  the  overseers 
npon  the  certificate  of  the  bnrial  board  or  church- 
wardens, as  tbe  case  may  be,  out  of  the  rate  made 
for  the  relief  of  the  poor  of  the  parish  or  plsce  in 
which  such  churchyard  or  bnrial-gronnd  is  aituate, 
unless  there  be  some  other  fund  legally  chargeable 
with  such  costs  and  expenses."  The  court  below  held 
that  that  section  was  confined  to  tbe  burial  board  of  a 
parish;  that  in  construing  the  section  the  words  "of 
any  parish''  could  not  be  struck  out,  and  that  the 
section  did  not  extend  to  the  burial-ground  of  privat* 
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Q.  B.] 


Beo.  v.  The  Tyse  Iupbovkmkxt  Commissiokkks. 


[Q.B. 


indmduaU.  "  Of  any  pariah  "  mast  be  read  "  in  anj 
parish  ;'  who  otherwise  is  liable  to  maintain  and  keep 
in  order  private  bnrial-grounds  ?  Bjr  the  16  &  17 
Viet  e.  134,  s.  1,  authority  is  given  to  the  Qneen  in 
Coancil  to  order  the  discontinuance  of  burials  in  ereiy 
burial-ground ;  then  tbis  18th  sec'.ion  of  the  18  &  19 
Vict.  c.  128,  is  intended  to  be  commenaarate  with 
that  section,  and  to  compel  the  burial  board  to  keep 
such  dobed  burial-ground  in  order.  Such  intention  of 
the  Legislature  is  only  reasonable.  The  enactment  is 
general,  and  the  24  &  25  Vict.  c.  61,  confirms  this 
view.  The  writ  here  was  properly  directed  :  (15  &  16 
Victc  85,  ss.  10,  11,  12.) 

MtUith,  Q.C.  contra.— The  words  "  of  any  parish  " 
in  the  1 8tli  section,  must  have  their  ordinary  meaning ; 
they  cannot  be  rejected,  and  to  read  them  as  "  in  any 
parish  "  woold  be  giving  them  no  meaning  in  tbis  part 
of  the  section.  A  distinction  it  made  throughout  these 
enactments  between  parish  burial-grounds  and  other 
burial-gronnds,  and  jt  was  not  the  intention  of  the 
Legislature  that  the  section  shonld  apply  to  private 
bnrial-gronnds.  A  distinction  is  made  in  the  mode  of 
proceeding  in  the  two  cases  of  parochial  and  non- 
parochial  grounds,  and  it  is  clear  that  such  was  the 
intention  in  the  mind  of  the  Legislature  by  the  enact- 
ments 16  &  1 7  Vict.  c.  134,  ss.  1, 2.  The  20  &  21  Vict. 
c.  81,  a.  8,  gives  authority  to  the  vestry  of  any  parish 
to  purchase  any  burial-ground  situate  within  it,  but  not 
belanging  to  it. 

Erle,  C.J. — ^This  was  a  mandamia  calling  on  a 
bnrial  board  to  repair  the  fences  of  a  burial-ground.  It 
appears  by  the  return  to  the  writ  that  the  burial- 
ground  was  not  a  churchyard  or  burial-ground  of  any 
parish,  or  of  any  place  having  separate  overseers  and 
maintaining  its  own  poor,  but  was  the  property  of 
private  persons.  It  seems  to  me  that  the  words  of  the 
18th  section  of  18  &  19  Vict.  c.  128,  are  clear,  and  that 
they  confine  the  obligation  to  repur  to  burial-gronnds 
belonging  to  a  parish.  At  first  I  was  inclined  to 
think,  with  Mr.  Jones,  that  the  Legislature  intended 
to  provide  for  the  repair  of  all  burial-grounds  discon- 
tinoed  by  order  in  council,  under  the  authority  given  by 
the  16  &  17  Vict.  c.  134,  and  that  tlio  words  *'  of  any 
parish"  were  illogical  with  reference  to  those  preceding 
them ;  but,  on  inflection,  I  am  convinced  that  such 
was  not  the  intention  of  the  Legislature,  and  that 
those  words  are  not  capable  of  the  construction  coo- 
tended  for ;  such  a  construction  would  lead  to  inter- 
ference with  private  rights.  In  the  16  &  17  Vict 
o.  134,  there  is  a  distinction  made  between  bnrinl - 
grounds  belonging  to  a  parish  and  other  burial-grounds, 
■o  that  it  is  clear  that  the  distinction  was  present  to  the 
minds  of  the  Legislature,  and  that  the  classification 
was  purposely  made.  This  construction,  therefore, 
gives  effect  to  the  words  of  the  enactment,  and  satisfies 
the  intentions  of  the  Legislature. 

Pollock,  C.B.,  Wiluams,  J.,  Brauwell,  B.,  and 
Keatino,  }.  concurred.  Judgment  affirmed. 


COUBT    OF    aXTEEiar'S    BENCH. 

Bepoited  by  Joiur  Thohfsok,  T.  W.  s*uin>Eiis,  and  C.  J.  B. 

HamsLCT,  £>qn.,  Barrlsters-rt-Law. 


y,  June  7. 

Rbo.  v.  Tub  Tyke  Isipbuvekeiit  Coumissiokers. 
Poor-rate — Doda — Amettment — Deduction: 

A  dock  vat  constructed  by  public  cotnmittioneri,  under 
Act  of  Parliament,  ainch  gave  them  no  power  to 
remunerate  themielves  out  of  the  dock  fundi  for 
their  Krviees ;  and,  in  the  deductions  to  be  made  in 
the  aiiessment  of  the  dock  to  the  poor-rate,  tktg 
claimed,  tmder  the  head  of  "  dAtburtemente^'  a  turn 
of  5001.  a$  "  alhwonce  for  direction ; "  and 
another  turn  of  ISO/,  for  vxUching,  ahich  mu  done 
by  a  poUee-boat,  provided  and  paid  for  out  of 
other  than  dock  funds.     Thry  also  claimtd,  tmder 


the  head  of  "moveable  pUint,"  a  deduction  of 
\iO0L,  for  a  steamboat  used  for  towing  barges,, 
when  filled  mth  nua,  o  ito  sea  and  back;  and, 
under  the  head  of  "  capit  for  carrying  on  lA» 
duck,"  6O0L  for  "cash  balance,"  and  500/.  fa> 
"  stores  on  hand,"  and  alto  a  deduction  of  it..im 
the  pound  for  rates  and  taxes  on  the  grots  rote' 
able  value  of  the  dock: 

Held,  that  the  dedu^iont  for  dirtetum  and  toatdmtf 
and  for  cuth  balance  ought  not  to  be  allowed: 

Beld,  alto  that  the  deduction  for  the  steanAoat  teas 
not  allowable  whUe  it  was  used  onb/  for  tie  work 
of  constructing  the  dock;  but,  if  it  beeamt  neces- 
sary for  pa-manent  use  in  removing  sill,  it  ttouli 
be  a  deduction  in  future  rales : 

Held,  that  the  deduction  in  respect  of  stores  on  hand 
ought  U)  be  allowed; 

Held,  that  the  allotsance  in  respect  of  rates  and  taxes 
should  be  upon  the  net  rateable  value  of  the  pro- 
perly, after  the  rates  and  taxes  themselves  have  been 
deducted. 
Case  stated  for  the  opinion  of  this  Conrt  tiyani 

arbitrator,  after  appeal  against  an  assessment  to  the 

poor's  rate. 

BPECtAL   CASE. 

The  Tyne  Improvement  Commissioners  were  incsr- 
porated  and  empowered,  by  the  River  Tyne  Impiof*- 
ment  Act  18.50,  13  &  14  Vict  c.  63,' amended  and 
extended  by  the  Tyne  Improvement  Act  18S3,  15' 
Vict  c.  1 10 ;  the  Tyne  Improvement  Act  1 857,  20  & 

21  Vict  c.  71 ;  and  the  Tyne  Improvement  Act  1859, 

22  &  23  Vict  c.  7,  which  several  Acts,  and  with  the 
several  Acts  therein  respectively  recited  or  referred  to, 
or  incorporated  therewith,  are  to  be  taken  as  part  of 
this  case. 

By  the  River  Tyne  Improvement  Act  1850,  a.  3,  it 
was  enacted  that  the  Act  be  put  in  force  within  the 
limits  of  the  port  of  Newcastle-upon-Tyne,  which 
extend  from  Hedwin  Streams  above  the  borough  of 
Newcastle-upon-Tyne  to  Spar  Hawke  in  the  sea,  and 
comprise  all  streams,  havens,  creeks,  bays  and  inlets 
between  Hedwin  Streams  and  Spar  Uawke,  within  the 
flow  and  reflow  of  the  tide,  and  situate  within  »r 
bounded  by  the  several  parishes,  townships  and  places- 
therein  mentioned,  and  amongst  others  the  township- 
of  Chirton,  in  the  county  of  Northumberland.  By 
sect.  27  of  the  same  Act,  the  commissioners  were  con- 
stituted the  conservators  of  the  port  of  the  river I^ne, 
and  the  conservancy  of  the  said  port  and  river  res- 
pectively was  vested  in  the  commissioners,  and  all  rigbtSr 
powers,  privileges  and  anthorities  whatsoever  at  the 
time  of  the  commencement  of  the  said  Act  vested,  hady 
claimed,  exercised,  enjoyed,  performed,  imposed  and 
obligatory,  and  which  ought  to  be  exercised,  enjoyed 
and  performed  respectively  in,  by  and  on  the  mnnidpsl 
corporation  of  Newcostle-npon-Tyne,  by,  under  and 
by  virtue  of  the  theroin-recited  Acts  or  any  of  thtm,. 
and  any  grants  and  prescriptions,  or  otherwise  how- 
soever with  respect  to  the  conservancy  of  the  port 
and  river,  and  the  improvement,  maintenance  and 
repair  of  the  said  port  and  nver,  and  the  quays,  banks 
and  shores  thereof,  save  so  far  as  regarded  rate!,  tolls 
and  dues,  were  vested  in  the  commisniuners  as  fully  and 
effectually  and  in  like  manner  as  the  same  had  been 
vested  in  and  imposed  and  obligatory  upon  the  ssid 
corporation. 

Under  and  by  virtue  of  the  powers  contained  in  the 
Tyne  Improvement  Act  1852,  the  said  commissionen 
made  and  established  the  Northumberland  Dock,  and- 
executed  and  carried  out  divers  works  in  connecilon  with 
and  necessary  for  the  formation  and  use  of  such 
dock.  The  dodc  being  formed  by  inclosing  part  of  the 
ancient  land  on  the  shore  of  the  river  Tyne,  and  pur- 
chased for  that  pnrpose  by  the  oommissionen  from  tli* 
Duke  of  Northumberland,  and  part  of  the  river  itself 
extending  beyond  low-water  mark  and  indndiag  part 
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«f  a  nodbank  drjr  at  law  w»t«r,  lying  b«h*reen 
tb*  low-water  mark  and  the  main  channel  of  the 
lirer.  Between  this  sandbank  and  low-water  mark 
was  part  of  the  bed  of  the  river  always  covered  with 
water.  The  indosore  had  been  formed  by  a  donble 
nw  of  piles,  driven  to  a  considerable  depth,  between 
lAieh  the  mnd  and  sand  have  been  scooped  oat,  and 
Hm  spwe  packed  with  clay.  An  embankment  of  clay 
has  then  been  placed  against  the  piles,  reaching  their 
taps  and  sloping  ontwards  on  each  side,  the  whole  being 
•veered  with  stone  varying  from  1  foot  to  S  feet  in 
thjekneas.  The  area  thns  inclosed  has  been  excavated 
Ij  means  of  a  floating  dradging-machine,  in  order  to 
cbtain  the  requisite  depth  of  water  for  ships  nsing  the 
lock.  In  a  portion  of  the  dock  this  depth  has  not 
yet  been  reached.  After  the  works  are  completed  it 
win  always  be  necessary  to  oontinne  the  dredging  to  a 
ceitun  extent,  in  order  to  remove  the  silt  from  time  to 
Hum  daposited  m  the  dock  and  at  the  entrance. 

By  a  poor-rate  nude  m  the  9th  Dec.  1859,  the 
coenmisnoners  were  rated  to  the  relief  of  the  poor  for 
tbe  township  of  Chirton  in  respect  of  the  said  Northnm- 
boiaod  Dock,  in  a  rate  of  4dl  in  the  poond  on  the  net 
isteable  value  of  10,00(U.  By  another  rate,  made  on 
tiM  19th  March  1860,  they  were  rated  at  6d.  in  the 
prand  on  a  like  rateable  ralne ;  and  by  another  rate 
■ade  on  the  aSth  Jnne  I860,  at  6dL  in  the  ponnd ; 
aod  by  another  rate  made  on  the  17th  Dec  1860,  at 
td.  m  the  poond  on  the  like  rateable  valne.  Against 
these  several  rates  respectively  the  Tyne  Commis- 
■onen  dnly  appealed  to  the  oonrt  of  quarter  sessions 
far  the  comity  of  Northnmberland,  which  appeals  have 
Wn  firom  time  to  time  respited  and  are  still  pending. 
Tha  parties  have  agreed  that  the  rateable  value  of  the 
ioek.  ahall  be  asootained  and  affixed  by  taking  the 
aniuial  receipts  of  the  commisrioners  in  respect  of  tbe 
dock,  and  deducting  therefirom  the  disbursements  and 
all  other  proper  allowances,  and  the  following  is  a  cor- 
net atstement  of  the  annOal  receipts  and  of  the  several 
smoaots  in  respect  of  which  deduction  is  to  be  made, 
■object  to  the  opinion  of  the  Coort  of  Q.  B.  on  tbe 
I  hereafter  submitted  :— 

X     a  d 

,-..-....    9,49*  I*    * 

M  IS    6 

, lt,n*    •    * 


laoMK. 

Skip  doc*  outwards 

Dlii<S  inwards    _.... 


Bhv  craft  and  simdxles 


10,491  10  II 
196    I  10 


Danasnmxa.         £     i.  i.- 

l/mAmrgn    SS7    4  8 

KiT'li  III*  dock  (SMS  and  en- 

500    0  0 

SM    0  0 

1,900    e  0 

187  10  10 

79  I*  9 

MO    «  0 

700    0  0 


90,6117  19    9 


WttHetnlng  river  embankment 
Bndgfmg » 


I  Bar  dndfing ~ 

L  AUowanca  for  dlreetiOB  .... 
latula*  to  eagtoeer,  secrela- 

■le^  clerks  aod  olBoers  .. .. 
iiliriia   aad   wages  to  dock 

BsMer  and  neo 

Dock  stores ••  « .•.......••••• 


1  WMchIng   . 
llMliiasfj  and 


pilntlDg  , 


l,6W    3 

9S6    1 

908    7 

497  18 

IM    0 

67  U 

QrilBHiauUdtamneabli  Plant. 

Snicer    - ~ S,6M    0  0 

■illM  kargas    ..- _    4.000    0  0 

X  Hasiiiliust  ..  - I,t00    0  0 

tSHMbl.adUiga,*e.    .......       66116  7 


7,409  IS    3 


II.SII  16    7 
Ob  «Wdi  aOow  8  per  cent.  Interest,  and  90 

lereeac.  tor  tenants' proac.4 3,877  19    1 

MSi  far  cent,  ftir  depreciation   409  18    9 

eqM(a//«r  convfa;  «•  Me  2>K*. 

iCi*Mance 800    0    0 

ktHaonlund  ~       800   0    0 


1000    0    0 

[lUo.  Cab.— Vol.  II] 


DUburaements  brooght  forward  ^67,409  IS    3 
On  which  allow  8  par  cant,  lotenst  and  30 

per  cent  for  tenants' proAts 180    0    0 

Copitat  timtini  m  Aieii  PlanL 

Dock  gstes 13,881  14    < 

MooriDgs,  capstans  and  dolphins   6,883  II  10 
Oas  ^pes  and  lamps 1,344    •    8 

30,811  14    « 
DipndatioKf  ela^— 
&  On  the  dock  gstcs  9t  per  cent   ...._-        314  11  10 

7.  On  the  capstans,  moortnga,  ddphia^  gss 
pipes  and  lamps,  8  par  cent.     ..........         331  IS    • 

Capital  iMuttd  in  FnAoli  Plant. 
Dock,  quay,  walls  and  entiance 

mawnnr   98,988    110 

Blrer  embankment  ..........  74.6C4  18  II 

173,608  18    9 


8.  Depredation  on  ths  masonry,  10  par  cent. 

9.  On  the  embankment,  I  per  esak  __.... 


494  18  • 

746  18  0 

19,738  10  e 

311,687  13  9 

11738  10  6 


Income 

Dlsharsemettts.. ..  ~ . 

7,989    3    8 
18.  Dedoet  rates  and  taxes,  4$.  In  ths  pomd, 
on  a  rateable  valaa  of  79891. 3a  3(<. 1,891  16    8 

Nst  rateable  vslne_      6,867    8  10 
Tbe  dUTerenoes  between  the   parties  arise  cm  the 
items  numbered  I,  2,  3,  i,  5,  6,  7,  8,  9, 10. 

1.  The  resps.  object  to  a  reduction  for  direetioa, 
contending  that  the  dock  is  mansged  by  commissioners 
appointed  by  or  pursuant  to  Act  of  Parliament,  and 
that  such  management  forms  part  of  their  duties  as 
Conservators  of  the  Tyoe,  for  the  performance  of  which 
they  are  not  entitled  to  remuneration.  Tbe  apps. 
contend  that  the  deduction  is  one  which  a  tenant 
would  be  allowed  to  make  as  remnneration  for  his  own 
time  and  trouble  in  managing  the  bndness  of  the  dock, 
orer  and  above  a  percentage  upon  capital  and  his  trad* 
ptoSts. 

S.  The  resps.  object  to  any  reduction  for  watching. 
There  are  no  police  or  watchmen  attached  to  the  dock. 
The  apps.  have  an  establisliment  of  nine  police-boats 
employed  throngbont  their  jurisdiction.  One  of  these 
boats  enters  the  dock  each  tide,  and  rows  about  tbe 
dock  so  long  as  the  gates  are  open;  with  this  exception, 
no  watch  is  kept  In  the  dock.  There  are  but  few 
goods  exported  or  imported  at  the  dock,  and  there  are 
no  wareboufes.  The  captains  and  crews  frequently 
leave  their  vessels  in  tbe  dock,  generally  under  the 
care  of  a  sbip-keep«r|  bnt  occasionally  with  no  one  on 
board. 

3.  The  resps.  object  to  allow  a  deduction  for  a 
steamboat,  the  property  of  the  apps.,  which  is  used 
for  towing  tbe  baiges  wken  filled  with  mnd  by  the 
dredger,  out  to  sea,  where  the  mud  b  discharged,  and 
for  bringing  them  back,  when  empty,  to  the  dredger. 

The  item  of  497 J.  J  85.  6A,  under  the  head  towage, 
is  for  the  hire  of  steamboats  to  tow  ships  from  ths 
outer  basin  into  the  dock,  and  for  moving  them  from 
one  berth  to  another  within  the  dock.  'The  apps.  do 
not  tow  ships  into  or  out  of  the  dock  except  from  the 
outer  busin.  For  towage  within  tbe  dock  or  from  the 
outer  basin,  no  charge  is  made  to  tbe  shipowner. 

4.  The  resps.  object  to  any  allowance  for  cash,  con- 
tending that  from  tlie  nature  of  the  business  no  cash 
would  be  required  by  a  tenant.  The  revenue  of  the 
dock  arises  from  coal  dues,  about  250{.  per  week,  and 
for  which  six  weeks'  credit  is  given,  and  from  ship  dues 
about  175/.  per  week,  paid  weekly.  The  weeldy  out- 
goings are  about  iOOl.,  and  consiist  of  engineer  and 
dock-masters'  pay-bills  for  wages,  stores,  and  other 
current  expenses,  but  nut  tradesmen's  accounts.  At 
the  end  of  tbe  year  1859  the  outstanding  tradesmen's 
accounts  were  between  1300/.  and  1400/.,  against 
which  there  was  upwards  of  900/.  owing  to  the  dock 
on  book-debts.  In  case  the  dock  account  is  overdrawn 
at  the  banker's,  intereit  is  charged.    Tbe  salary  of  the 
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en^MT  is  paid  oat  of  the  general  fond  of  the  eominb- 
sionan,  a  proportion  being  debited  to  the  doclc. 

5.  The  reaps,  object  to  deduction  for  stores  on  hand. 
The  item  "  dock  atores  2562.  Is.  id."  is  the  amount  of 
stores  nsed  at  the  dock  in  the  course  of  the  ;ear.  The 
apps.  hare,  at  Howden,  on  the  rirer  T^ne,  soms  dis- 
tance from  the  dock,  a  depot  containing  chains,  ropes, 
bnoys,  timber,  and  other  stores  and  materials  for  use 
throughout  their  jurisdiction.  The  amount  of  SOO/L 
under  item  5  is  to  be  taken  as  the  proportion  of  these 
stores  kept  on  hand  for  the  dock. 

6  and  7.  The  reaps,  object  to  these  items  of  deduc- 
tion. Th«  disborsement  of  5002.  under  the  head  of 
"repairing  dock-gates  and  entrances,"  is  for  theordinarj 
ttpairs,  besides  which  the  apps.  contend  that  a  per- 
centage on  the  capital  should  be  altowed  for  erteosive 
repairs  and  renovation  in  the  course  of  time. 

8  and  9.  The  nwpa.  also  object  to  the  allowance  of 
these  deductions.  The  ordinary  repairs  of  the  entrances 
are  included  in  the  above-mentioned  allowanoa  of 
SOO/1,  but  the  apps.  contend  that  a  percentage  on  the 
cost  of  the  masonry  ahould  ba  allowed  for  renovation. 
With  respect  to  the  river  embankment  the  dedaction 
of  350/.  for  maintenance  is  for  labonr  and  materials 
expended  in  keeping  up  the  embankment  when  it  may 
slip  or  be  washed  ansy,  and  for  other  external  repairs, 
but  in  the  course  of  years  the  piles  will  probably  decay 
and  require  teaewal,  and  other  extensive  repairs  may 
become  necessary.  To  meet  these  contingencies  the 
apps.  claim  the  deduction  of  percentage  on  the  cost  of 
the  embankment. 

10.  The  rcsps.  object  to  the  deduction  of  rates  and 
taxes  on  the  gross  rsteable  valne  of  the  dock,  contend- 
ing that  such  allowance  should  be  made  on  the  net 
'  rateable  value  after  the  rates  and  taxes  themselves 
have  been  deducted.  The  above  several  points  in 
difference  are,  therefore,  submitted  to  the  judgment  of 
the  Court. 

The  Court  is  to  have  power  to  order  that  all  or  any 
of  the  said  items  numbered  I,  2,  3,  4,  5,  6,  7,  6,  9, 
be  struck  out  of  the  above  statement,  but  not  that  the 
amount  of  any  such  itema  be  altered,  nor  that  any 
other  alteration  in  the  said  statement  Iw  made  except 
Aueh  as  may  b«  rendered  necessary  by  the  striking 
out  of  the  said  items  or  any  of  them,  or  by  the  deci- 
sion of  the  court  on  the  tenth  point  respecting  the 
principle  upon  which  the  rates  and  taxes  are  to  be 
deducted. 

The  parties  have  agreed  that  the  court  of  quarter 
sessions  shall  have  full  power  to  alter,  amend,  or  con- 
firm the  said  rates  in  accordance  with  the  finding  of 
the  Court  of  Q.  B. 

BociU,  WtUby  and  Damtoniot  the  parish. — The  parish 
will  not  dispute  the  right  of  the  commissioners  to  de- 
duct the  6th,  7th,  8th  and  9th  items.  First,  as  to  the 
deduction  of  500/.  for  allowance  for  direction.  That 
ought  not  to  be  allowed,  because  the  commissioners  are 
a  public  body,  and  have  no  remuneration  nor  any  riglit 
thereto  by  the  Acts  nnder  which  they  are  appointed. 
In  the  aoulhampUm\Dock  case,  U  Q.  B.  595,  the 
directors  were  entitled  to  remnneration,  but  they  de- 
clined to  accept  it.  And  in  the  Cambisricell  case,  14 
Q.  B.  571,  a  deduction  in  respect  of  remuneration  to 
.the  auditors  and  directors  of  Nunhead  Cemetery  Com- 
jpany  wns  disallowed.  The  direction  must  be  paid  out 
of  the  profits  in  respect  of  which  a  deduction  lias  been 
allowed.  Secondly,  as  to  the  deduction  of  ISO/,  for 
watching,  that  ought  not  to  be  allowed,  because  there 
■re  no  police  or  watchmen  attached  to  the  dock,  and 
jM. distinct  charge  created  by  the  watching.  The 
i^ommissioDers  have  a  poliea  jurisdiction  on  the  river 
Zyne,  within  the  limits  of  the  port  of  Newcaatle-on- 
Tyne  (sect.  27  of  Act  1852),  and  they  have  esLi- 
lilished  nine  police  boats,  one  of  which  enters  the  dock 
«neh  tid*  and  rows  about  the  dock  so  long  as  the  gates 
MM  open.    lbs  police  ate  aot  paid  out  of  the  dock 


fnnd,  but  out  of  the  ship  and  boat  duty  (sect.  36)  and 
tonnage  rates  (sect  34).  Thirdly,  with  respect  to  the 
deduction  of  1200/.  for  the  steamboat  used  fur  towing 
the  barges  when  filled  with  mud  by  the  dredger  out  to 
sea  and  back.  The  dock  is  not  completed,  and  the 
present  use  of  the  steamboat  is  for  ferming  the  dock, 
which  increases  its  value,  and  it  is  new  only  the  expen- 
diture of  so  much  capital  in  forming  the  dock.  An 
allowauce  of  497/.  has  been  made  for  the  towago 
of  vessels.  It  is  not  shown  that  it>  is  necessary  to 
have  this  steamboat  in  onler  to  earn  the  income  of  the 
dock.  In  the  iSoutiiainji/on  Zteci.  case,  where  such  aa 
allowance  was  made,  it  was  in  the  onlinary  course  of- 
navigation  necessary  that  they  should:  have.  one. 
Fourthly,  as  to  the  deduction  for  500L  cash 
balance.  The  North  Slaffurdtlurt  case,  .tO  L.  J. 
68,  M.  C,  shows  that  that  ought  not  to  madec 
Fifthly,  as  to  the  deduction  of  500/^  for  stores 
on  hand.  That  is  objectionable.  Dock  stores  ara 
charged  in  tlie  claim  for  disbursements,  and  it  is  not 
found  in  the  case  that  it  is  necessary  to  have  such  » 
supply  of  stores  on  band.  If  the  commissioners  choose 
for  their  own  convenience  to  have  such  stores  on  hand>. 
they  are  not  entitled  to  claim  a  deduction  in  respect 
thereof.  This  item  stands  on  the  same  footing  as  that 
for  the  cash  balance.  [BLACKnuKX,  J. — What  is 
reasonably  necesaary  for  a  tenant,  is  the  questi<Hi.|) 
Lastly,  as  to  the  deduction  of  the  rates  and  taxes  on 
the  gross  rateable  value  of  the  dock :  that  is  wrong. 
The  deduction  should  be  made  on  the  net  rateable 
value  after  the  rates  and  taxes  themselves  have  been 
deducted:  (^Rtz  v.  Butt  Docki  Compare,  3  B.  &  C- 
516.) 

Mamtfg,  A.  Liddell  and  Bruct,  for  the  Tyne  Im- 
provement Commissioners. — For  rating  purposes,  this- 
case  is  to  be  con8idere<l  as  any  other  commercial  under- 
taking which  is  going  to  bo  let  to  a  tenant,  who  would 
make  all  proper  deductions  in  estimating  the  rent  which, 
he  should  pay.  [Cockbubh,  J. — We  are  to  assume  that 
the  tenant  would  have  to  manage  the  docks  under  pre- 
cisely  similar  circumstances    to    the    commissioners,, 
having  regard  to  these  Acts  of  Parliament,  and  Aot  ou 
the  footing  of  a  commercial  speculatiou.]  {,Reg.  ▼. 
Ftetton,  30  L.  J.  89,  M.  C.)    As  to  deduction.    First,, 
for  expenses  of  direction.    The  commissioners  may 
take  a  reasonable  simi  for  such  expenses.  [Cbouptox,. 
J. — Could  turnpike  trustees  take  money  out  of  their 
trust-funds  for  such  a  purpose  ?     Commissioners  have 
certain  statutory  immunities,  because  tliey  are  public 
unpaid  functionaries.   Blackbubn,  J.  referred  to  sect. 
48  of  the  CommissioBera  Clauses  Act  1857,  which  is- 
incorporated  by  sect  5  of  the  Act  1850  into  the  Tyno- 
Improvement  Commissioners  Acts.  J  Thissum  isto  cover 
their  expenses.    [By  the  Court. — No;  this  is  salary.^ 
Secondly,   as  to   the   item  for  watching.     This   is   &. 
matter  for  the  discretion  of  the  commissionen.     Tbey 
are  not  bound  to  send  one   of  the  police   boats  into 
the  dock,  and   the  dock  should  pay  the   reasonable 
charge  for  the  benefit  they  receive    from  the  polioo 
superintendence.     [Cbomptos,  J. — Sects.  30, 34  and 
36  of  Act  1853  supply  the  funds.]     Thirdly,  as  to  tb» 
deduction  for  the  steamboat.      It  appears   that  tbe 
boat  is  used  for  dredging  the  dock,  and  is  a  reasonable- 
charge  upon  the  working  expenses.  [Cockbdrk,  C^T.-^ 
The  question  is,  whether  its  services  aie  necessary  in 
the  course  of  the  construction  of  the  docks,  or  for 
dredging  purposes  ?3    Fourthly,  as  to  the  500/.  for 
cash  balance.    This  is  not  claimed  twice  over.    It  is- 
necessary  to  have  snch  a  balance  where  the  incomo 
doea  not  or  may  not  meet  the  expenditure.     [CocK- 
BViat,  C.  J. — The  deduction  in  respect  of  interest  oa 
the  capital  employed  may  include  this  in  it,  an  lying, 
idle  for  wages,  &c.]   Fifthly,  as  to  the  deduction  for 
stores  on  hand.    It  is  found  tliat  such  stares  are   ne— 
oatarj,  and  the  item  is  in  the.  uatore  of  capital  lockeA 
np.    liutly,  ai  to  the  deduction  in  respect  of  rktea- 
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«nd  taxes.    There  hu  been  anch  a  deduction  allowed 
IB  ill  limilir  caaes. 

f['e^,  in  reply,  was  toU  tliat  he  need  not  argne  as 
tt  tba  first  and  second  items  in  dispute.  As  to  the 
tbird  item,  the  case  disposes  of  that;  the  steamboat  is 
so*  m\j  used  for  works  of  oonstmction,  althongh  pro- 
bsblf  beteafler  it  may  be  reqnired  for  dredging  pnr- 
{OKS.  [CocKBDRX,  C.  J.— This  is  not  a  matter  for 
dtdwtion  while  the  steamboat  is  used  for  works  of 
eMstnction  ;  bat  if  it  becomes  necessary  for  the  per- 
nmeatnse  of  the  dock,  it  will  be  in  futors  rates.] 
is  l«  the  fonrth  and  fifth  items,  are  these  in  the  nature 
of  extra  capital?  It  is  submitted  that  they  are  not. 
lastly,  as  to  tba  dedoction  in  respect  of  rates  and 
tiua.  The  net  rent  is  that  on  which  the  assessment 
is  to  be  made.  The  principle  of  deduction  is  the  same 
as  llut  for  depreciation. 

CocKBDBN,  C.  J. — All  the  qnestions  havt  been  dis- 
psed  of  in  the  course  of  the  argument.  The  only  one 
if  a  serious  character  is  the  one  for  the  expenses  of 
^KctioD.  But  this  casa  is  particularly  free  from  diffi- 
calty  on  that  head,  for  the  whole  purpose  of  the  insti- 
tDtion  ol  the  dock  is  of  a  public  nature.  The  oommis- 
simers,  of  their  own  free  will,  take  upon  themseWes 
ins  dnties  imposed  by  these  Acts,  without  any  right  to 
mnuKration ;  and  if  they  take  any,  it  would  be  in 
lioiation  of  the  Acts.  By  the  Assessment  Act  we  have 
to  consider  what  rent  an  inoomiog  tenant  would 
pn  for  the  doi^s.  It  is  the  rule,  as  established  by 
tKxnt  eases,  that  yon  must  trtiat  the  imaginary  tenant 
IS  placed  in  precisely  the  same  drcumstances  as  the 
fnsml  occupier  of  the  property.  There  may  be  cases 
in  vhieh  the  existing  circumstances  would  not  be  the 
test,  bat  in  this  case  there  is  no  difficulty  in  that  re- 
tpeet,  for  here  no  tenant  could  come  into  occupation  of 
tbo  dock  except  nnder  the  same  drcumstances.  The 
iaopury  tenant  would  start  with  the  advantage  of 
hnnjthediraction  provided  for  him  by  the  statutewith- 
oathiTioganytbingtopay  for  it.  As  to  the  itemforcash 
baUme,  Hr.  Webby  satu^ed  me  that  there  would  only 
k  a  temporary  delay  for  realising  the  income  for  the 
int  six  weeks,  and  that  after  tut  there  wonld  be  no 
ooaity  for  having  this  cash  balance  so  as  to  make  it 
a  ;nniid  of  deduction.  Then  as  to  the  item  in  respect 
of  ntes  and  taxes,  yon  would  get  into  a  difficulty  if 
fw  nre  only  to  assess  on  the  balance,  and  I  am  satls- 
&<l,upon  the  argnment,  that  the  deduction  claimed 
o^dit  iu>t  to  be  made. 

Ilie  icst  of  the  Coubt  concurred. 

Wednuda!/,June  li, 

BSO.  V.  ACASOM. 

^VtrisUidaU-regutrttr — Appointment  of—CUrk  to 
lit  board  of  guardian$—6  ^  7  WilL  4,  e.  86,  t.  7 
-1  Viet,  c  22.  ».  14. 
^  fpnatment  of  tuptriatenieat-rtgittrar  for  th» 
<WR  u  with  the  board  ofgiutrdiatu,  and  tJie  clerk 
'0  lie  gtiardiaru  it  not  of  right  entitled  to  he  tuch 
XferiMotdent^regitrar. 
i-  B.,  vio  IBM  derk  to  the  board  ofgtuo'diani  and 
•^  nperiatendent-rtgiitrar  for  a  union,  died,  and 
«itfa»  fourteen  dtqt  aflerwards  the  guardiant  op- 
fvHtdC.  D.tobe  tuperintendeHt-rtgitlrar  for  the 
■stra,  cmd  tubsequentiy  they  appointed  E.  F.  a$ 
dert  to  their  board,  who  by  virtue  of  such  ap- 
joatKent  claimed  a  right  to  the  office  oftt^feria- 
'"^"t-regittrar  of  lie  union : 
^i,  Ihal  E.  F.  luta  no  right  to  the  office  ofsuperia- 
I^Jai-regittrar,  and  thai  C.  D.  was  legally 
'Ppoiuted. 

nis  was  a  demurrer  to  a  replication  to  a  quo  war- 
^  information.  The  information  was  filed  at  the 
"*"««  of  tho  relator  Stanley  Harris,  and  it  called 
^  George  William  Acason  to  show  by  what  nntbo- 
'^  kc  claimed  to  exercise  the  ofiice  of  snperiutendent- 
"SUm  of  the  Bamet  Union.    The  deft,  pleaded  that 


he  was  duly  appointed  by  the  hoard  of  guardians  of 
the  same  union  on  the  17th  Jan.  1861.  To  this  the 
relator  replied,  that  he  was  not  duly  appointed  by  the 
said  board  of  guardians,  to  which  replication  there  was 
a  demurrer.  The  facts  were  these : — Down  to  the  4tli 
Jan.  1861  a  Mr.  William  Acason  filled  both  the  offices 
of  clerk  to  the  board  of  guardians  and  superintendent 
registrar  of  the  Bamet  Union,  when  he  died.  On  the 
17th  of  the  same  month  the  guardians  appointed  the 
deft,  to  the  office  of  superintendent-registrar,  and  on 
the  Hth  of  the  following  Februaiy  the  relator  (Mr. 
Stanley  Harris)  was  appointed  by  them  clerk  of  the 
board  of  guardians  of  soch  union. 

By  sect.  7  of  the  6  &  7  Will.  4,  c.  86  (an  Act  for 
registering  births,  deaths  and  marriages  in  England), 
after  providing  that  the  giurdians  of  every  union  shall, 
on  the  Ist  Oct.  1836,  divide  the  nnion  into  so  many 
districts,  and  that  every  district  shall  be  a  registrar's 
district,  enacts  that  the  guardians  shall  appoint  a  person, 
with  such  qualifications  as  the  Registrar- General 
may  by  any  general  rule  declare  to  be  necessary,  to 
be  registrar  of  births  and  deaths  within  each  district ; 
and  in  every  case  of  vacancy  in  the  office  of  registrar, 
shall  forthwith  fill  np  the  vacancy,  "  and  the  clerk  to 
the  guardians  of  every  such  union,  parish,  or  place 
shall,  if  he  shall  think  fit  to  accept  such  office  and 
have  such  qualifications  as  the  Begistrar- General  may 
by  any  general  rule  declare  to  be  necessary,  be  the 
superintendent-registrar  thereof ;  and  in  the  event  of 
hi#  refusal  or  disqualification  to  act  in  that  capadty, 
the  guardians  shall  appoint  a  person  with  such  quali- 
fications OS  the  Registrar-General  may  by  any  general 
rule  dedare  to  be  necessary  to  be  the  superintendent- 
registrar  of  each  nnion  or  of  such  parish  or  place,  and 
in  every  case  of  vacancy  of  the  office  of  superintendent- 
registrar  shall  forthwith  fill  up  the  vacancy;  and 
every  registrar  and  superintendent-registrar  shall  hold 
his  office  daring  the  pleasure  of  the  Registrar- 
General." 

By  sect.  14  of  the  I  Viot.  c.  22,  the  appointment 
of  superintendent-registrar  lapses  to  the  Registrar- 
General  in  the  event  of  the  guardians  neglecting  to  fill 
np  the  vacancy  within  fourteen  days. 

Liuh,  Q.C.  (Bulaer  with  him)  appeared  in  support 
of  the  demnrrer,  and  contended  that  the  deft,  was 
lawfully  appointed  by  the  gtiardians,  for  that  although 
upon  the  first  appointment  under  the  Act  the  clerk  to 
the  guardians  had  a  right  (if  qualified)  to  fill  the  office, 
that  right  does  not  extend  to  any  subsequent 
vacancy ;  at  all  events,  the  clerk  to  the  guardians 
could  not  be  entitied  to  turn  out  of  office  a  superin- 
tondent-registrar  who  has  been  appointed  to  it,  as  in 
the  present  ease. 

Euddleston,  Q.C.  {Philbrick  with  him)  argued  that 
the  relator  who  had  been  appointed  derk  to  th* 
guardians  baa,  nnder  the  statute,  an  absolute  right 
(if  duly  qualified)  to  fill  also  the  office  of  anperin- 
tendent  registrar,  and  this  upon  all  vacandes  of  the 
office. 

WionTMAK,  J.(o) — 1  am  of  opinion  that  the 
provision  for  the  appointment  of  the  clerk  of  the 
guardians  to  the  office  of  superintendent-registrar  is 
limited  to  the  first  appointment,  and  that  afterwards, 
on  a  vacancy  occurring,  the  guardians  may  appoint  any 
one  they  think  fit,  if  duly  qualified.  Tlie  first  portion 
of  the  section  refers  to  the  appointment  of  registrars. 
Then  comes  the  provision  as  to  superintendent-regis- 
trars, and  it  provides  that  the  clerk  to  the  guardians 
of  any  such  union,  pariah,  or  place  shall,  if  lie  shall 
think  fit  to  accept  such  office,  be  the  superintendent- 
registrar  thereof,  and  in  the  event  of  bis  refusal  or 
disqualification  to  act  in  that  capacity,  the  guardians 
shall  appoint  another  person ;  and  then  come  the  words 
"  and  in  every  case  of  yacancy  of  the  office  of  snperin- 

(a)  Cockbum,  C  J.  wu  not  present 
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tcndent'regUtrar,  shall  forthwith  fill  up  the  Tscancr." 
Now  it  IS  contended  that  these  words  mean,  "  in  ease 
the  clerk  refuses,  or  is  not  qualified."  But  I  do  not 
nnderstaad  them  so,  and  then  comes  the  1  Vict,  c  22, 
which  confirms  the  riew  I  am  now  taking,  tliat  the 
restrictioo  has  reference  to  the  first  appointment,  for, 
in  the  event  of  the  gnardians  not  appointing  the 
superintendent-registrar  within  fonrteen  days,  the 
appointment  is  to  Ispse  to  the  Registrar-General ;  there- 
fore, if  the  guardians  omit  to  appoint  a  clerk  within 
fourteen  dajs,  the  appointment  of  snperiniendent- 
registrar  would  lapse.  It  seems  to  me,  taking  the 
two  statutes  together,  thst  the  Legislature  intended 
that  in  case  of  a  vacancy  after  the  first  appointment,  the 
gnardians  are — and,  if  they  neglect,  then  the  registrar- 
general  is,  to  appoint.  Now,  if  it  was  intended  that 
in  every  case  the  clerk  to  the  gnardians  should  he  the 
raperintendent-registrar,  this  would  be  inconsistent 
with  the  terms  of  the  14th  section  of  1  Vict.  c.  22.  I 
think,  therefore,  that  the  object  of  the  Legislature  was 
to  provide  for  the  first  superintendent-registrar,  by 
giving  the  office  to  the  clerk  to  the  guardians ;  but 
that  ftiture  racandes  were  to  be  filled  up  by  the 
guardians. 

Cbomftos   and  Blackbukh,    JJ.    gave  similar 
judgments.  Judgmatt/or  the  deft. 

Tkundag,  June  12. 

Rbg.  v.  Justices  of  Yorksribb  (West  Ridcto). 

Order /or  diverting  a  hightoaj/—4  ^  5  WiU.  4,  c.  50, 

M.  85,  90— Appeal again»l—Coit$. 
After  notice  of  appeal  agaiiut  an  order  of  jtutieei, 
for  diverting  a  higkmiji,  tKe  partg  obtaming  the 
order  served  tie  app.  mik  notice  that  he  abandoned 
the  certificate  ofjnitica,  and  votdd  not  applg  to  the 
quarter  leeHonifor  its  enrobnenL    The  egipeal  vxu 
entered  and  caUed  on  in  ite  turn  bg  the  court  of 
quarter  teetiont,  andttruci  out,  no  one  appearing. 
JJierwarde,  during  the  dag,  a  motion  vxu  made  and 
refuted  for  the  app.'t  coite : 
Beld,  that  neverthdea  bg  sect  90  the  app.    vat 
entitled  to,  and  that  the  quarter  teuions  ought  to 
have  made,  tie  order  for  hit  co^. 
Maale  showed  cause  against  a  rule  niri  to  enter  an 
appeal  by  oontinuancea,  and  to  make  such  order  for 
costs  u  by  law  required.    Ad  order  was  made  by 
justices  of   Bradford   on  the    SIst    Oct.    1861  for 
diverting  a  highway  pursuant  to  the  5  &  6  Will.  4, 
«.  50,  s.  85,  and  the  necessary  documenta  lodged  with 
the  clerk  of  the  peace  on  the  2nd  Nov,    Subsequently 
Mr.  PeaiMD,  a  party  interested,  gave  notice  of  appeal 
on  the  I4th  Dec,  wherenpon  the  par^  who  obtained 
the  order  of  jostices  (Hr.  Eipley)  gave  Mr.  Pearson 
notice,  Dec  20,  that  he  abandoned  tiis  justices'  certi- 
ficate made  under  sect.  85,  and  that  no  application 
wonld  be  made  to  the  quarter  sessions  for  its  enrol- 
ment   The  quarter  sesaons  were  held  on  the  30th 
Dec,  and  the  appeal  was  entered  and  placed    on  the 
nsnal  list  of  appeals.    The  list  of  appeals  was  gone 
through  in  the  nsnal  order,  and  no  one  appearing 
when  this  appeal  was  called  on  it  was  struck  ont  of 
the  list.    Afterwards,  during  the  same  day,  an  applies- 
tion  was  made  to  reinstate  £e  appeal,  and  for  an  order 
for  the  app.'s  costs.   This  was  opposed,  and  the  eonrt 
declined  to  reinstate  the  appeal  or  moke  any  order  for 
costs.    It  was  now  contended  that  the  conrt  of  quarter 
sesuons  acted  quite  right,  and  that  the  case  was  like  one  at 
Nisi  Prius,  where  neither  party  appeared  when  the  case 
was  called  on,  and  that  it  was  in  the  discretion  of  the 
coort  of  quarter  sessions  to  refuse  to  make  any  order 
for  costs. 

Cbomftoit,  J.— By  sect  90  of  S  &  6  Will.  4,  c 
50,  the  eonrt  of  qnarter  sessions  is  bound  to  award  to 
the  party  pving  or  receiving  notice  of  appeal  snch 
costs  or  expenses  as  shall  be  incurred  in  prosecuting  or 
resisting  such  appeal,  vhtther  the  tame  shali  be  triad 


or  not.  The  parties  might  claim  their  costswhether  the 
appeal  has  been  heard  or  not.  Then  why  might  thej  not 
as  well  apply  half-an-hour  afterwards?  The  right  to  the 
costs  did  not  arise  in  this  case  until  it  was  oMutsined 
whether  the  appeal  had  been  heard  or  not 

WiGBTMAH ,  J. — ^The  app.  might  apply  for  bis  cods 
at  any  time  dnring  the  day. 

Can^bett  Falter,  in  support  of  the  rule,  was  not 
called  on.  _^_  iJafc  aUobitt. 

TWfdajr,  June  17. 
Ex  parte  FiYss. 

Coroner— 1  f  8  Viet  e.  92,  t.  21—Dudif  of 

Laneaeter, 

The  coroner  for  suehpart  of  the  Duchg  ofLmcnler 

a»  it  wit&n  the  countg  of  Uiddleiex  is  not  e»- 

titled  to  be  qiipoiiUed  coroner  qf  one  of  the  districis 

of  the  eountg. 

Lush,  Q.C.  moved  fiir  a  mle  calling  upon  the  jsi- 
uces  of  the  oonnty  of  Middlesex  to  show  cause  why  s 
mandanuit  should  not  issue  commaudmg  them  to 
assign  to  William  John  Payne  one  of  the  districts  of 
the  county  of  Middleaex  aa  coroner  thereof,  vis.  neh 
part  of  the  county  as  is  within  the  liberty  and  fran- 
chise of  the  Duchy  of  Lancaster.  It  appealed  that  in 
1857  Mr.  Payne  was  appointed  by  letters  patent  to  be 
coroner  of  that  part  of  the  connty  which  belongs  to  the 
liberty  of  the  Duchy  of  Lanoaster.  In  1844  an  Act 
was  passed,  7  &  8  Vict  c  92,  entitled  **  An  Act  to 
amend  the  law  respecting  the  office  of  oonnty  coronef,' 
whereby  her  Majesty  might  order  tbe  division  ef 
counties  mto  districts  for  tbe  purposes  of  that  Act,  and 
enacting  that  the  justices  should  assign  one  of  sodi 
districts  to  each  nF  the  persons  holding  the  ofBce  of 
coroner  in  the  county.  The  salary  allotted  in  lien  of 
fees  had  been  paid  to  Mr.  Payne  out  of  the  cosnty 
rate,  and  be  had  always  been  recognised  as  a  oonn^ 
coroner,  and  in  a  return  made  to  the  House  of  Com- 
mons waa  entered  as  one  of  tbe  coroners  for  the  county 
of  Middlesex.  The  oonnty  having  been  now  divided 
into  districts,  Mr.  Payne  dumed  to  be  entitled  to  be 
appointed  to  one:  (7  &  8  Vict  c  93,  as.  4,  5, 9, 19 
and  27.) 

WiGBTKJUr,  J. — The  37th  section  disposes  of  yonr 
application,  does  it  not?  It  says:  "  That  nothing 
in  thia  Act  contained,  touching  the  divisions  of  counties 
into  districts  or  the  appointment  or  election  of  coro- 
ners, shall  extend  to  Uie  oonnty  of  Chester  or  any 
cotmty  palatine,  dty,  borongb,  town,  liberty,  frsnehiae, 
part,  or  place,  the  appointment  or  election  of  coro- 
ner whereof  takes  plaoe  by  law  otherwise  than  nidar 
the  writ  de  eoronatore  eUgendo." 

OocKBUBif,  <X3. — ^Tbe  words  of  that  section  clearly 
ezdode  him.  Befutti. 

OBOWN  OASES  BESEBVED. 

Beportad  bj  JoHs  Tboxpsos,  Eat}.,  Bartlster-at-Lsw. 

June  7  and  14. 

(Before  Cockbubic,  C.  J.,  Eklk,  C.  J.,  WioHntur 
and  WnxiAMS,  JJ.,  Martix,  B.,  Willes,  J.,  Bbak- 
M-ELL,  B.,  Btles  and  Blackbdbn,  JJ.) 
Reo.  v.  Horatio  Sahuel  Fleicbeb. 

Fraudulent  trustee -20  i  21  Ktet.  c.  !>4— £g»«H 
irwt  in  writing — Savings  ioni — Hules. 

A  savings  bank  vxu  dulg  constituted  according  to  As 
9  Oso.  4,  c  92;  8  Will  4,  c  14;  aiui  7  ^8 
Viet,  c  83,  ofwhiA  the  prisoner  vxu  a  trustee,  and 
alto  treaturer  and  secretarg,  or  actuary,  and  acted 
as  sueh.  Bg  the  rules  of  the  bank,  the  trustee  owi 
manmtr  vxu  declared  to  be  personaUg  responsive 
and  Sable  for  all  moneys  actuallg  rtcavtd  bg  Urn 
on  ooootMt  (jf  or  to  and  for  the  use  <{f  the  institu- 
tion, and  not  paid  over  or  disposed  of  according  to 
the  rules ;  and  the  secretary  xcas  to  be  liable  for  off 
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WMjr  nedved,  md  pof  rtgidariif  to  the  trtatimr 
ik  Umee  Ju  afier  each  day't  bunaest.  By  the 
e^ilk  nit "  the  ieteral  lutnt  of  money  beiongini/  to 
til  iiutiliUum  wkUA  the  tnutea  thereof  were 
adkrited  to  attest  wxfer  the  9  Geo.  4,  c.  9S,  or 
arfgr  lie  niet  or  regiilatvmt  of  thit  iattUution, 
wrt  to  be  paid  into,  and  invetted  in  the  Bank  of 
Inplead,  i*  the  names  of  the  Commiuionenfor  the 
Sidwiim  of  the  National  Debt,  according  to  the 
fmimu  of  the  taid  Act,  aad  no  such  eum  or 
tmi  of  money  were  to  be  paid  or  laid  out  by  the 
truUts  w  any  other  manner  or  tifon  any  other 
maaritj  lehatever,  except  eueh  lumt  of  money  at 
fnm  time  to  time  thould  neceeearify  remain 
k  tht  hands  of  the  treasurer,  to  answer  the 
exi/aieiit  thereof.  That  the  trustees  should  pay 
M<9  the  Bank  of  England  any  iHon^y,  not  lest  than 
XL,  to  the  account  of  the  Commissioneri  for  the 
Stitotin  of  the  National  Debt,  upon  the  decJaratioa 
tftht  tnateet,  or  any  two  or  more  of  them,  that 
mhmoneyi  belonged  exclutiiiely  to  the  institution." 
Tht  nJet  gave  dqaoatort  Ike  utual  potter  of  drauf. 
if  emt  monqt  depotUed.  The  jury  fovmd,  as  a 
fiit,  that  the  prisoner  vxu  a  trustee  of  the  tavingt 
hat,  exd  that,  whilst  he  was  such  truitee,  he  con- 
tried  and  appropriated  to  hit  own  ute  divers  sums 
i/anKy  (not  less  than  ML  each)  which  had  been 
rtH  into  or  deposited  m  the  tavingt  bank,  whilit 
k  wot  luch  Iruttee,  toilh  intent  to  d^raud: 
Bild,  list  the  prisoner  was  a  trustee  tnlUn  20  4  21 
Htt  c  54,  (.  I,  md  that  the  rules  were  an  initru- 
nat  in  wriHag  creating  an  express  trust  within 

<Ktl7. 

Om  Mitad  for    the  opinion  of  this  Conit   b; 

Tbe  priaoner  Horatio  Samoel  Flatoher  wu  tried 
Mn  ute  It  thg  last  aniies  for  the  coantrof  Stafford, 
■<i<r  tke  lUtnte  20  &  21  Vict.  c.  54,  eiitiUed,  "An 
iaumila  l)etter  provision  for  ths  pnnishnunt  of 
imit  oommitted  hj  tnuteas,  banlcars,  and  othar  per- 
m  tnlnnted  with  property." 

lb  tint  coant  of  the  indictment  charged,  that  on 
tb  Irt  Jan.  1859  tbe  prisoner,  then  being  a  tnutee 
•f  wuin  property,  that  is  to  say  of  certain  moneys, 
|>  <i^  to  the  amoont  of  lOOJL  for  a  public  porpose,  that 
*  *?  ."7'  '"  ""  pnTose  (amongst  other  things)  of 
"oinag  and  investing  the  same  for  the  benefit  of 
otm  feraons  who  had  before  then  deposited  the  same 
a  t  eotain  bank  for  savings  called  the  Bibton  Savings 
"■^befcre  then  established,  and  then  carrying  on 
'was  under  the  authority  of  certain  Acts  of  Parlia- 
"^  bt  nnwlidating  and  amending  the  laws  relating 
to  tnings  banks,  did  anlawfully  convert  and  appro- 
pju  tile  laid  moneys  so  amounting  (to  wit,  to  ths 
«a  «f  lOOi)  to  and  for  his  own  use  and  purposes, 
^  intent  thereby  then    to   defraud,  against   the 

^  second  count  was  the  same  as  the  first,  but 
*»««4  in  appropriation  of  100/.  ou  tbe  8th  Jan.  1 859, 
»;tli  intent,  &c. 

^  third  as  before,  bnt  charged  an  appropriation  of 
»)'•  <n  the  I5th  Jan.  1859,  with  intent,  &c 

Tbe  fourth  as  before,  bnt  charged  an  appropriation 
■  sot  on  the  22nd  Jan.  1859,  with  intend  Sen. 

Ibe  fifth  as  before,  bnt  charged  an  appropriation  of 
'"Oi  oo  the  29th  Jan.  1859,  with  intent,  &c. 

Tke  aixth  connt  charged  that  the  prisoner  being  a 
•ratee  of  certain  property,  that  is  to  say,  of  certain 
•"Kji  lOKranting,  to  wit,  to  the  sum  of  100/.  for  the 
■"'t  of  certain  persons  who  had  before  then  depo- 
^*tti  lame  in  the  said  bank  for  savings,  called  the 
^1^  Savings  Bank,  did  on  the  Ist  Jan.  1859  un- 

.  Mr  convert  and  appropriate  the  said  last-men- 
^""^■eaeys  so  amounUng,  to  wit,  to  100/.,  to  and 
"■•waue  and  purposes,  with  intent  thereby  to 


defrand  the  said  persons  who  had  so  deposited  the 
same  as  aforesaid,  against  tbe  statnte,  &c 

The  seventh  count  was  like  the  sixth,  but  chained 
an  appropriation  of  1002.  on  the  8th  Jan.  1859,  with 
intent,  &c 

The  eighth  coont  was  like  the  lost,  bnt  charged  an 
sppropriatiou  of  50J^,  on  the  15th  Jan.  1859,  with 
intent,  &c. 

The  ninth  connt  was  like  the  lost,  bnt  chsrged  aa 
appropriation  of  50/.  on  the  22iid  Jan.  1859,  with 
intent,  &c 

The  tenth  count  was  like  tbe  last,  bnt  charged  an 
appropriation  of  100/.  on  the  29th  J4tt.  1859,  with 
intent,  &C. 

f  he  eleventh  count  was  like  the  first,  but  charged 
an  appropriation  of  100/.  on  the  19th  Jan.  1861,  with 
intent,  &c. 

The  twelfth  connt  was  like  the  sixth,  but  chiiged  an 
appropriation  of  100/.  on  the  said  19th  Jan.  1861, 
with  intent,  &c 

Prior  to  the  1st  Jan.  1859,  the  first  day  named  in 
the  indictment,  viz.  from  the  26th  March  1839,  and 
thence  down  to  and  subsequently  to  tbe  29th  Jan. 
1861  (the  last  day  named  in  the  indictment),  the  pri- 
soner was  and  acted  as  one  of  the  trustees  of  a  bank 
for  savings  established  in  the  county  of  Stafford,  being 
tbe  savings  bank  in  the  indictment  mentioned. 

Tbe  prisoner  was  in  1849  appointed  the  treasurer  of 
tbe  said  savings  bank,  and  continued  to  act  as  such 
treasurer  until  the  end  of  Feb.  1861.  On  his  ap- 
pointment as  treasurer  he  with  two  sureties  executed  • 
twnd  in  the  penal  sum  of  SCO/,  to  the  then  Comp- 
troller General  of  the  National  Debt-ofSce. 

A  copy  of  the  bond  accompanies  and  may  be  re- 
ferred to  as  part  of  this  case. 

The  prisoner  was  also,  prior  to  the  18th  Nov.  1844, 
and  thence  down  to  the  end  of  Feb.  1861,  the  secretary 
or  actuary  to  tbe  said  savings  bank. 

The  bank  was  established  in  tbe  year  1 838. 

On  tbe  18th  Nov.  1844  certain  rules,  orders  and 
regulations  for  the  management  of  tbe  said  bank  from 
and  after  tbe  20th  Nov.  1844,  were  duly  certified  by 
the  b.irrister-at-law  appointed  by  the  (^mmissioners 
for  the  Reduction  of  the  National  Debt,  for  the  pur- 
poses of  the  Acts  9  Geo.  4,  c.  14,  and  7  &  8  Viet.  c.  83. 
A  duplicate  of  such  rules,  orders  and  reguUtions,  was 
duly  transmitted  to  the  said  commissioners. 

A  copy  of  such  rules  and  of  tbe  certificate  of  ths 
barrister  so  appointed  to  certify,  accompanies  and  is  to 
be  tsken  as  part  of  this  case. 

The  prisoner,  in  the  year  1859,  while  be  was  tnutee 
of  and  also  treasnrer  of  and  the  secretary  or  actuary  to 
the  said  bank,  viz.,  on  the  21st  Feb.  1859,  signed  five 
several  weekly  Accounts.  These  weekly  accounts  are 
all  dated  the '2  Ist  Feb.  1859,  are  nil  signed  by  tbe 
prisoner  as  treasurer  of  tbe  savings  bank,  and  also  by 
the  pritoner  as  secretary  or  actuary  of  the  said  bank. 
They  are  also  signed  by  one  Ueafat,  as  a  manager  of 
the  said  bank,  and  who  was  then  one  of  the  managers 
of  the  said  bank. 

Tbe  first  of  these  accounts  pnrports  to  give,  amongst 
other  things,  an  account  of  moneys  received  by  the 
bank  from  depositors,  and  of  moneys  paid  out  to 
depositors  in  the  week  ending  Ist  Jan.  1859. 
The  sum  actually  received  in  the  course  of  that  week 
was  334/.  I6t.  2d. ;  the  amount  returned  on  the  ac- 
count as  moneys  received,  is  only  234/.  16s.  2d.;  the 
difference,  100/,  is  the  subject  of  tbe  first  connt  of  the 
indictment. 

Tbe  second  account  purports  to  be  an  acconnt  for 
the  week  ending  the  8th  Jan.  1859.  The  sum  ac- 
tually paid  ont  to  the  depositors  in  that  week  was 
74/  19s.  5d.  Tbe  sum  returned  in  tbe  acconnt  as 
paid  out  was  X'iL  19s.  6d.  The  difference,  100/,  is 
the  subject  of  the  second  count  in  the  indictment. 

The  thurd  acconnt  was  for  the  week  ending  the  I5tb 
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-Jan.  1859.  The  aum  actniDj  paid  out  to  depositors 
in  that  week  was  51/.  13«.  id.  The  sum  ratnrned  in 
the  Bccoant  as  paid  oat  was  ISlt  I3i.  4il.  The  dif- 
ference, lOQL,  wa*  the  subject  of  the  third  cotint  in 
4ho  indictment. 

The  fourth  account  was  for  the  week  ending  the 
22nd  Jan.  1859.  The  sum  actually  paid  out  to  de:- 
jioaitors  in  that  week  was  the  sum  of  1422.  9>.  The 
•um  returned  on  the  weekly  account  as  paid  tu  deposi- 
tors was  1922. 9s.  The  difference,  50/.,  is  the  subject 
«f  the  fourth  count  in  the  indictment. 

The  fifth  account  was  for  the  week  ending  the  29th 
Jan.  1859.  The  sum  actually  received  from  depositors 
<luring  that  week  was  383J1  15*.  10c/.  The  sum  re- 
turned was  183/.  lii*.  lOd.  The  amount  actually 
paid  out  was  48/.  12«.  9<£  The  sum  returned  on  the 
account  was  148/.  \2t.  9d.  This  difference  in  the 
eumi  received  and  paid  out  and  those  returned  as 
euch  in  the  weekly  accounts  is  the  subject  of  the  fifth 
count  in  the  ivdictment. 

,  The  prisoner,  whilst  he  was  such  trustee,  treasurer 
and  secretary,  or  actuaiy  aa  aforesaid,  vis.  on  the 
Sth  Feb,  1861,  signed  a  certain  other  weekly  account 
purporting  to  be  an  account  fur  the  week  ending  the 
I9th  Jan.  1861.  The  sum  actually  paid  out  to  de- 
poiitors  in  that  week  was  the  sum  of  59/.  4t.  9<L  The 
■mount  returned  as  paid  out  was  159/.  4s.  9d.  The 
diSerence,  100/.,  is  the  subject  of  the  eleventh  and 
twelfth  counts  in  the  indictment. 

These  weekly  accoants  are  all  signed  by  the  deft, 
twice ;  once  by  him  as  treasurer  or  person  holding  the 
balance  thereof  mentioned  in  the  account,  and  again 
by  him  as  the  secretary  or  actuary.  The  accounts  were 
duly  returned  to  the  office  of  the  Cummissioners  for 
the  Iteduction  of  the  National  Debt,  and  were  produced 
I'rom  their  office  at  the  trial.  The  written  pait  of 
accounts,  with  the  exception  of  the  signatures  thereto 
other  than  tho  signatures  of  the  pri^ioner,  is  in  the 
prisoner's  handwriting.  The  amounts  actually  paid  in 
And  paid  out  in  each  week  were  ascertained  from  books 
which  bad  been  kept  for  that  purpoae,lhe  entries  in  which 
books  were  in  the  handwriting  of  the  prisoner,  or  the 
account  as  cast  up,  to  show  the  total  of  the  weekly 
Tcceipts  or  payments,  was  in  figures  in  his  handwriting. 
Copies,  partly  printed  and  partly  written,  of  these  several 
•weekly  accounts,  marked  respectively  A,  B,  C,  D,  E  and  F, 
.accompany  and  may  be  referred  to  as  part  of  this  case. 

In  addition  to  these  weekly  accounts,  an  annual 
account  for  the  year  ending  20th  Nor.  1859  was,  pur- 
suiint  to  the  statute  9  Geo.  4,  c  92,  s.  46,  and  7  &  8 
Vict.  c.  83,  s.  13,  signed  by  the  prisoner  as  treasurer 
and  secretary,  or  actuary,  and  was  delivered  to  the 
Kttiional  Debt  office,  a  copy  whereof  accompanies  and 
may  bo  taken  as  part  of  this  ease. 

The  bank  was  usually  open  on  the  itonday  in  each 
week:  the  weekly  accounts  were  made  up  to  the 
Saturday  preceding.  The  money  in  hand  at  the  close 
of  the  bank  on  the  Monday  was  taken  away  by  the 
prisoner  from  the  bank  to  tho  parsonage,  his  private  re- 
udence.  On  the  next  Monday  the  money  •tas  brought  to 
-the  bank  by  the  prisoner,  or  by  his  direction.  The  books 
of  (he  bank  were  at  the  office  of  the  bank  on  Monday 
during  office  hours,  but  at  all  other  times  were  kept  at 
the  parsonage -house,  in  the  residence  of  the  prisoner. 

The  assets  of  the  bank  rested  in  Government 
ateurities  hare  been  realised,  the  amount  realised  net 
the  cosh  in  hand  at  the  bank  leares,  as  compared  with 
the  amounts  of  deposita,  a  deficiency  of  8000/.  and 
upwards. 

The  jury  found  as  a  fact  that  the  prisoner  was  a 
trustee  of  the  said  savings  bank  in  the  yeara  1859  and 
1861,  and  that  whilst  he  was  such  trustee  of  the  said 
aarings  bank  be  conrerted  and  appropriated  to  his  own 
use  and  purposes  certain  sums  of  money  which  in  the 
year  1859  and  in  the  year  1861,  and  in  the  several 
uooths  vC  tb«w  yean  stated  in  the  indictment,  had 


been  paid  into,  or  deposited  in  the  said  savings  buk 
whilst  he  was  such  trustee  as  aforesaid,  and  thai  the  pri- 
soner did  so  convert  and  appropriate  the  said  moneys 
with  intent  to  defraud  as  stated  in  the  indictment. 

I  directed  a  verdict  of  gniliy  to  be  entered  subject  ts 
the  question  which  I  reserved,  and  on  which  I  request 
the  opinion  of  this  court,  whether,  upon  the  facts  so 
found  by  the  jury,  and  those  stated  in  this  case,  taken 
together  with  the  said  rules  of  the  said  savings  bank, 
the  prisoner  was  a  trustee  within  the  meaning  of  the 
21  &  22  Vict.  c.  54,  as  described  in  the  severid  counts 
of  the  indictment,  or  any  of  them.  I  postponed  the 
sentence  upon  the  prisoner  upon  his  entering  into  his 
own  recognisance,  himself  in  750/.,  and  two  sureUes 
in  the  same  amount.  W.  F.  Ciianskll, 

Copy  of  tho  bond  accompanying  tho  case : — 

"  Know  all  men,  by  these  presents,  that  we,  Horatio 
Samnel  Fletcher,  incumbent  of  St.  I>eonard's  church, 
in  the  township  of  Bihiton,  in  the  county  of  Stafford, 
and  treasurer  of   the  savings  bank    established  at 
Bilston  aforesaid,  and   Bichard  Westley  Fletcher,  of 
Bilston,  aforesaid,  gentleman,  as  surety  on  behalf  of  the 
said  Horatio  Samuel  Fletcher,  ar«  held  and  finnly 
bound  unto  Samuel  Higham,  Esq.,  the  present  Comp- 
troller-General of  the  National  Debt  office  in  the  sum 
of  500/.  sterling,  to  be  paid  to  the  said  Samuel  Higham 
(as  such  Comptroller-General),  or  his  successor  Comp- 
troller-General of  the  National  Debt  office  for  the  lime 
being,  or  his  certain  attorney,  executors,  administraton, 
or  assigns,  for  which  payment  to  bo  well  and  fmth- 
fully  made,     we    jointly  bind  ourselves,    our    heirs, 
executors  and  administrators,  and  each  of  us  severally 
and  apart  from  the  other  of  us  bindeth  himself,  his 
heirs,   executors  and  administrators,    finnly  by  these 
presents.     Sealed  with  our  seals.     Dated  this  9th  day 
of  Jan.  in  the  year  of  our  Lord  1849." 

"  Whereas    the    above    bounden    Horatio   Samuel 
Fletcher  hath  been  duly  appointed    treasurer   of  the 
savings  bank  established  at  Bilston   as  aforesaid,  snd 
he,  together  with  the  above  bouuden  Richard  Westley 
Fletcher,  as  his  stuvty,  hare,  pursuant  to  an  Act  of 
I'arliament  made  and  passed  in  the  session  of  the  7th 
and  8  th  years  of  the  reign  of  her  present  Majesty, 
intituled   'An  Act    to   amend  the    laws   relating  to 
savings  banks,  and  to  the  purchaje  of    Government 
annuities   throngh   the    medium    of    savings   banks,' 
entered  into  the  above  written  bond  or  obligation,  sub- 
ject   to  the  conditions  hereinafter   contained.    And 
whereas  the  said  bond  has  been  approved   of  by  two 
trustoes  and  three  managers  of  the  said  savings  bank, 
as  good  and  auffident  security.     Now  tlie   condition 
of  I  he  above  written  obligation  is  such  that  if  the  said 
Horatio  Samuel  Fletcher,  his  executors  and  admims- 
trators,  do  and  shall  from  time  to  lime,  npon  request  or 
demand  made  in  pursuance  of  an  order  signed  by  not 
less  than  two  trustees  and  three  managers   of  the  said 
savings  bank,  or  at  a  general  meeting   of  tlie  trustees 
at  managers  thereof,  give   in   or   deliver  np  true  and 
perfect  accounts  in  writing  of  all  moneys  received  by 
him,  and  of  all  payments  made  by  him  thereout  as  such 
treasurer  as  aforesaid,  to  the  said  trustees  or  managers, 
or  to  such  general  meeting  as  aforesaid,  or  to  hucl 
penon  or  persons  as  shall  be  nominated  or  appointee 
by  two  trustees  and  three  managers  of  the  said  savingi 
bank,  or  at  such  general  meeting  to  receive  the  same 
to  be  examined  and  allowed  or  disallowed  by  the  sail 
trustees  or  managers  respectively,  and  ahall  and  do  oi 
the  like  request  or  demand  pay  over  all  the  moneys  re 
maining  in   his  hands,  and  assign  and    transfer   o 
deliver  up  all  securities  and  effects,  books,  rccupts  ani 
vouchers,  and  aU  and  every  other   books,  writingi 
documents,  papers  and  property  whalaoerer  relating  1 
said  office  of  treasurer  in   his  possession,  power,  I 
control,  to  the  sud  penon  or  persons  appointed  I 
receive  the  same  as  aibresidd,  and  likewise  do  and  shs 
in  all  respects  justly  and  fiiithAilly  perform  and  foil 
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b  nd  tSn  of  tnunnr  of  the  said  savings  bank, 
tin  the  fnegaof;  obligation  to  be  Toid,  or  else  to  be 
ad  nmiin  in  full  fores  and  rirtae.  And  it  is  herebj 
Utni  tai  sgreed  that  all  memorandunu,  admissions, 
lidialioiii,  sccounts, '  writings,  books,  receipts  and 
tntm  ootieis  made  or  given  by  the  said  Horatio 
Susd  Fietdier  shall  be  admitted  and  received  in 
ciidisce  spintt  the  said  H.  S.  Fletcher  in  the  same 
anstr,  to  sll  intents  and  pnrpoaes,  as  the  same  would 
bmiikaatgiinst  the  said  H.  S.  F'etchar,  and  this 
iMwtliisaid  H.  S.  Fletcher  be  living  or  not,  or 
aillosliajinaiiction  of  the  Superior  Courts  at  West- 
BBHavMC  "  H.  S.  Fletcher.    rL.8.1 

"  a  W.  Flbicubb.    fus.] 

"SaU  md  delivered  by  the  said  Horatio  Samuel 
fMradCcbard  Weatley  Fletcher,  in  the  presence  of 

*n«nus  WiLTos,  Clerk  to  John  Willim, 
Solicitor,  Bilston." 

Tk  bOonng  memaraodum  was  indorsed  on  the 
W.- 

«7  &  8  Vict,  c  8S,  8. 17. 

'ffe,  two  of  the  trustees  and  three  of  the  managers 
tfthinTigp  bank  pstsblishcd  at  Bilstoo,  in  the  county 
ofteAinl,  do  hereby  approve  of  the  within  written 
kaJ  Icisg  taken  from  the  said  Horatio  Samuel 
fUba  and  Bichaid  Westley  Fletcher,  as  good  and 
■•oat  secnrity  for  the  just  and  faithful  execation  of 
tb  o&s  of  titasnrer  of  iLe  said  savings  bank. 

"  Dated  this  9th  day  of  Jan.  1849. 
•Tnoxis  Pkrrt  >  _      .      . 
-EBWD.BEM:     jTwetmstees. 

"JosB.  B.  Owes  1 

*Jou5  Ethkridob  [-Three  managers. 

"Bichd.  Jbwsbury  HeafatJ 

(Witness)        "  Tnos.  Wiltos." 

lltUWingare  the  material  rales  of  the  savings 
mk  irfemd  to  in  the  course  of  the  argument : — 

IW  rales  were  head<'d  "  BiUton  Government  Bank 
"  Sniop,"  and  purported  to  have  boon  made  at  a 
^«nl  uetin?  of  the  ofScers  of  the  institution,  held 
U  tl»  iaak,  Nov.  13.  1844. 

I.  Tbs  nuDBgement  of  the  institution  shall  be 
ottd  ia  s  conunittee  of  twelve,  to  be  chosen  annually 
Inn  muogit  the  trustees  and  managers.  The  com- 
**  (aj  three  of  whom  khall  be  competent  to  act) 
W  BKt  on  the  second  Mondays  in  March,  June, 
'•l*'»l*r  snd  December,  or  at  any  other  time  upon 
Iti  n^ntioo  of  two  membeis  of  the  eummittee  or  the 
•iwtiry, 

i  Hit  so  person  being  trustee,  treasurer,  or  na- 
IV  <l  this  institution,  or  having  any  control  in  the 
■"^■ot  thereof,  shall  derive  any  profit  or  benefit 
*"*«  indirectly  therefrom. 

^  netommittee  ahall  appoint  a  secretary  to  trans- 
**  til  bunneas  of  ihe  bank,  who  shall  give  secnrity 
•"^naWy  to  the  7  &  8  Vict.  c.  83,  s.  17,  and 
'""«  nch  allowance  for  his  services  as  may  be 
~^  P"per,  but  no  fees  or  penjuisites  from  the 
5N*«n.  He  shall  be  responsible  for  all  moneys 
"wnd,  u  well  as  for  the  accuracy  of  every  indi- 
""d  ieeoiuit,  and  pay  regularly  to  the  treasurer  the 
<Ut  bsluce  renuioiug  due  after  each  day's  business 
"wseldied. 

t-  The  tieasnrer  shall  likewise  give  secnrity  con- 
"■"Wj  to  the  same  Act 

'■That  DO  trustee  or  manager  shall  be  peraonally 
^»  oorpt  for  his  own  acts  or  deeds,  oor  for  any- 
"■t  dn«  by  him  in  virtue  of  his  ufBce,  except  in 
JV*"  ''•  •''""  ^  go'l'T  "f  wilful  neglect  and 
*™t,  l«r  be  liable  to  make  good  any  deficiency 
*■•  "f  hcceafler  jrise  in  the  funds  of  this  institu- 
■■i^««  such  person*  >>liall  have  respectively  declared, 
^*<^l| nder  th*ir  hands  and  deposited  with  the 
rj^JM^tsfer  tlie  Beduction  of  the  National  Debt, 
y  "T  ■•  willing  so  to  be  answerable,  and  it  shall 

"■•Bfe  ssch  of  aach  persons,  or  for  such  penoos 


collectively,  to  limit  his  or  their  responsibility  to  such/ 
sum  as  shall  be  specified  in  any  such  instrument,  pro- 
vided always  that  the  trustee  and  manager  of  any  such^ 
institution  shall  be,  and  is  hereby  declared  to  be,  per- 
sonally responsible  and  liable  for  all  moneys  actually 
received  by  him  on  account  of  or  to  and  for  the  use  of 
this  institution,  and  not  paid  over  or  disposed  of  in  th» 
manner  directed  by  the  rules  of  the  said  institution  r 
(7  &  8  Vict,  c  83,  s.  6.) 

8.  That  the  several  sums  of  money  belonging  to  this- 
institntion,  which  the  trustees  thereof  are  authorised  to 
invest,  under  the  Act  9  Geo.  4,  c  92,  or  under  the  rules- 
or  regulations  of  this  institation,  shall  be  paid  into  and 
invested  in  the  Bank  of  England  in  the  names  of  the- 
Commissioners  for  the  Reduction  of  the  National  Dcbt^ 
according  to  the  provisions  of  the  said  Act  enabling 
the  trustees  to  make  investments  in  the  names  of  tlie 
said  commissioners,  and  no  such  sum  or  sums  of 
money  shall  be  paid  or  laid  out  by  the  trustees  in  any 
other  manner,  or  apoa  any  other  security  whatever^ 
except  such  sums  of  money  as  from  time  to  time  shall 
nec^sarily  remain  in  the  bauds  of  the  treasurer  t(y 
answer  the  exigencies  thereof.  Any  depositor,  or  any 
trustee  or  trustees  acting  on  bchnlf  of  any  depositoi 
or  depositors  of  any  friendly  society,  or  any  cliaritabla  or 
provident  institutiun  or  society,  slioll  not  be  restrained 
or  prevented  from  withdrawing  from  this  institution, 
upon  giving  the  notice  hoeinaher  mentioned,  any  sunt 
or  turns  ef  money  which  shall  have  been  deposited  by 
such  depontor,  friendly  society,  charitable  or  provident 
institution  or  society,  and  investing  the  same  in  any 
other  securities.  That  the  trustees  shall  pay  into  the 
Bank  of  England  any  sum  or  sums  of  money  not  being 
less  than  SOJL  to  the  account  of  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  upon  the  decla- 
ration of  the  trustees  or  any  two  or  more  of  them  that 
such  moneys  belong  exdusively  to  this  institution. 

25.  That  any  depositor  shall  be  at  liberty  to  irith— 
draw  the  whole  or  any  part  of  his  or  her  deposit  and 
interest,  upon  giving,  during  banking  hours,  fourteea 
days'  previous  notice,  and  in  cose  any  notice  is  giveik 
and  the  money  not  accordingly  withdrawn,  it  shidl  !>• 
considered  a  fresh  deposit,  and  carry  interest  agaia< 
from  the  succeeding  20th  day  of  the  month. 

This  case  was  twice  argued  (May  3)  before  Erl(L„ 
C.  J.,  Martin  and  Chnnnell,  BB.,  and  Blackburn  and 
Keating,  JJ.,  who,  not  agreeing  in  opinion,  directed  the - 
case  to  be  SKaiu  argued  before  all  the  judges.  Tb»' 
case  now  came  on  accordingly. 

JuHt  7 — ifattluwt  for  the  deft. — The  indictment' 
is  framed  upon  the  SO  &  21  Vict  c  54.  Sect  I 
enacts,  "  That  if  any  person,  being  a  trustee  of  any  pro- 
perty for  the  benefit,  either  wholly  or  partially ,^ of  some  - 
other  person,  or  for  any  public  or  charitable  purpose^ 
shall,  with  intent  to  defraud,  convert  or  appropriate 
the  same,  or  any  part  thereof,  to  or  for  his  own  use  or 
purpose,  or  shall  with  intent  aforesaid  otherwise  dis- 
pose of  or  destroy  such  property,  or  any  part  thereof,  he 
shall  be  guilty  of  a  misdemeanor.''  The  word  "  trus- 
tee "  in  sect.  1  is  narrowed  by  the  interpretation  clause 
(sect  17)  to  mean  "  a  trustee  on  some  express  trust 
created  by  some  deed,  will,  or  instrument  in  writing." 
And  the  word  "  property "  is  to  denote  and  include 
not  only  such  real  and  personal  property  as  may  hav»- 
been  the  original  subject  of  a  trust,  but  also  any  real. 
or  personal  property  into  which  the  same  may  have- 
been  converted  or  exchanged,  and  the  proceeds  thereof. 
It  is  contended  that  the  deft  wns  not  a  trustee  of  pro- 
perty within  that  definition.  First,  the  deft,  is  not  %• 
trustee  created  by  an  instrument  in  writing.  The 
rules  of  the  society  are  not  an  instrument  in  writing 
within  sect  17.  The  instrument  in  writing  must  be- 
rjiuikm generit  as  a  "  deed  or  will :"  (As  Lord,  I  K.& 
J.  90.)  Then  the  rules  are  not  an  instrument  in  writing 
creating  a  trust  within  the  meaning  of  the  Act  The  9- 
Geo.  4,0.  92,  s.  3;  3  &4  Wia  4,  o.  14;  and  7  & 
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8  Vict,  c  83,  were  then  referred  to.  [Cockbubs, 
C.  J. — Sappose,  independently  of  these  Acts,  a  number 
of  persons  associated  together  for  a  similar  object  draw 
up  a  code  of  rules,  would  tbej  not  create  a  trust  7 
And  if  a  person  receives  money  under  them  and  ap- 
propriates it  to  his  own  use  fraudulently,  would  he 
not  be  liable  criminally  ?]  If  the  person  engaged  by 
writing  to  take  the  money  and  hold  it  under  the  rules, 
no  doubt  he  would  be  liable  criminally,  but  here  the 
trut  is  not  created  by  the  instrument  in  writing. 
[Erle,  C.  J.^SoppoM  the  trust  ii  created  by  will, 
tbat  precedes  the  acceptance  of  the  trust,  and  the  Act 
makes  that  sufficient.]  All  the  elements  to  constitute 
the  trost  should  be  found  in  the  written  instrument. 
Under  these  roles  there  is  no  trustee,  ctMtui  que  trutt, 
or  trust-fund  sufficient  to  satisfy  the  conditions  of  20 
&  21  Vict,  c  54.  [Blackbubx,  J. — ^The  statute 
does  not  say  that  the  accvptaoce  of  the  trustee  should 
be  created  by  writing,  but  only  the  trust.]  These 
rules  do  not  create  a  trust :  here  it  is  to  be  followed 
by  the  acceptance  of  the  trust  and  the  deposit :  (Lewin 
on  Tmsts,  56.)  In  the  next  place,  it  is  contended 
that  there  was  no  such  express  trust  as  alleged  in  the 
indictment.  It  does  not  appear  how  any  one  becomes 
a  trustee,  secretary,  or  treasurer.  [WioHTMAN,  J. — 
Suppose  a  person  appointed  to  one  of  these  offices,  and 
after  his  appointment  it  is  said  to  him,  "  These  are 
your  rules."]  The  word  in  the  statute  is  "created" 
by  some  deed,  will,  or  written  instmment.  [Martiic, 
'B.—Vlhj  is  not  the  8th  rule  the  creation  of  the 
tmst?]  The  rules  precede  the  existence  of  any  trust, 
tmstee,  or  eettui  que  (rust ;  it  is  the  savings  bank 
statute  that  creates  the  tmst.  In  the  first  set 
ot  oonnts  the  deft,  is  alleged  to  be  a  trustee 
of  moneys  for  a  public  purpose,  and  it  is 
contended  that  assuming  a  trust  to  exist,  it 
ii  not  a  trust  for  at  public  purpose.  In  the 
books,  public  and  charitable  trusts  are  treated  as 
synonymous:  (Lewin  on  Trustees,  p.  19.)  The  trust 
is  for  the  benelit  of  the  several  depositors  in  this  case, 
and  does  not  fall  within  the  known  definition  of  a 
public  or  charitable  trust:  (7'Ae  Atlomes- General  r. 
Aepinall,  2  Myl.  &  C.  613.)  Where  the  property 
was  not  applicable  entirely  to  public  parposrs,  but  also 
to  some  purposes  essentially  private,  it  was  held  to  be 
rateable  to  the  poor- rate,  not  being  for  the  public  ad- 
Tantoge  only :  (Reg  t.  Harrogale,  20  L.  J.  25,  M.  C.) 
As  secretary,  the  only  rule  which  could  be  said  to 
create  an  express  trust  is  the  fifth  rule,  and  that  has 
been  performed  by  the  deft.  As  treasurer,  there  is  no 
rule  which  points  out  what  he  is  to  da.  The  treasurer 
ia  to  keep  the  money  in  his  hands  until  he  receives  an 
order  directing  him  to  pay  the  money  to  some  person. 
There  is  no  express  trust  as  to  the  treasurer.  As  to 
the  trustee,  the  only  express  trust  is  the  eighth  rule. 
[Cockbubh,  C.  J.— Why  was  not  the  deft  guilty  of 
embezzlement  as  secretary  when  he  paid  over  to 
himself  a  part  only  instead  of  all  that  he  received  ? 
Bbamwell,  B. — lu  his  nccounls  as  treasurer,  he  snya 
be  received  so  much  only ;  then  it  follows  that,  as 
•ecretary,  be  embezzled  the  amount  he  did  not  pay 
over  to  himself  as  treasurer.]  It  may  be  that  the 
prisoner  waa  indictable  under  the  7  &  8  Geo.  4,  c  29, 
a.  49,  but  the  question  is,  can  this  indictment  be  sus- 
tained ?  (Reg.  r.  Proud,  9  Cox  C.  C.  22;  a.  c.  31 
L.  J.  71,  M.  C.)  The  depositors  have  not  the 
righta  of  oesfttw  ^e  tmtt.  The  relation  between 
them  and  the  bank  is  that  of  debtor  and  creditor : 
(Rex  r.  MUdenhaU  Sacinga  Bank,  6  A.  &  E.  952 ; 
Critp  y.  Binbury,  8  Bine  394.) 

June  14. — Dowdetwdl  (I'igott,  Serjt.  with  him)  for 
the  proaecntion. — ^The  deft,  was  properly  convicted,  for 
he  was  a  tmstee  under  nn  express  tru9t,'created  by  an 
instrament  in  writing  within  the  mennini;  of  the  20  & 
SI  Vict.  e.  54.  The  word  "  trustee  "  is  used  in  its 
iridttt  tenM  in  sect.  1,  for  when  the  framers  give  a 


glossary  they  limit  the  term.  The  deft,  waa  a  truatee, 
and,  as  long  as  he  had  funds  of  the  depositoia  in  bis> 
hands,  he  was  bound  to  apply  them  for  their  benefit, 
and  not  to  bis  own  use.  AJi  treasurer,  also,  he  was  a 
trustee  of  the  funds,  aspeciallr  of  a  savings  bank : 
he  held  the  cash,  not  as  a  servant,  but  as  one  of  the 
principal  membeia.  As  secretary,  he  was  the  person 
appointed  to  receive  the  funds,  and,  upon  receipt,  he 
held  them  as  tmstee  for  the  depositors  until  he  had  paid 
them  over.  Although  he  might  have  been  indicted  for 
embezzlement,  and  if  Rtg.  t.  Proud  is  an  aathority  for 
that  proposition,  stiil  the  deft,  is  liable  opon  the 
present  indictment  for  holding  these  fanda,  however 
they  came  to  his  hands ;  he  was  lUble  u  a  tmstee : 
(Vin.  Abr.  Trust,  A.  1.)  The  prisoner  waa  a  tmsteo 
upon  an  express  trust :  (Maddock  Cb.  Pr.  446.)  Ex- 
press and  implied  tmats  are  terms  of  art  well  known 
to  the  kw.  The  Statute  of  Frauds,  29  Car.  a,  e.  3, 
ss.  7,  9,  requires  that  all  declarations  or  creations  of 
trusts  of  lands,  tenements,  or  bereditamenta,  and  all 
giants  and  assignments  of  trusts,  shall  be  in  writing;, 
and  the  8th  section  speaks  of  tmsts  arising  or  reaolt- 
ing  by  implication  or  constmction  of  law :  {fioohe 
V.  FouMain,  3  Swans.  591.)  The  Statute  of  limiU- 
tions  does  not  run  against  express  trosta:  (S  &  4 
Will.  4,  c.  27,  s.  25.)  In  the  present  case  the  trust  is- 
created  by  the  rales,  which  operate  as  a  declara- 
tion of  tmst.  It  is  not  neeeaaary  that  the  in- 
stmment  creating  the  trust  should  contain  within  it 
everything  which  the  trustee  is  required  to  do,  or  that 
it  should  convey  the  earpue  of  the  tmst  to  the  tmsteei. 
Government  Stock,  Bank  and  East  India  Stock,  and 
joint-stock  shares  are  conveyed  by  transfer.  It  can- 
not be  contended  that  a  trustee  originally  appointed  by 
the  company's  deed  of  an  insurance  office  is  not  liable- 
for  the  frandulent  appropriation  of  the  existing  fond* 
because  they  were  not  conveyed  to  him  by  the  deed  at 
the  time  he  was  appointed.  All  that  is  required  by 
the  20  &  21  Vict  c.  54,  is,  that  the  trust  ihonld  be 
created  by  an  instrament  in  writing,  that  it  should  be 
an  express  trust  as  oontradistinguisbed  from  orml  and 
implinl  or  constractive  trusts.  No  regular  formal  in- 
strument is  required  to  create  a  tnut:  (Bagltff  t. 
Boulcourt,  4  Buss.  345 ;  Gray  v.  Gray,  21  L.  J.  745, 
Ch. ;  Saunders  on  Uses  and  Trusts,  343.)  Mere 
letters  and  memoranda  an  sufficient  The  atatntr 
does  not  requure  the  writing  to  be  signed  by  the  person 
creating  the  trust.  A  savings  bank  might  be  created 
at  common  law,  and  the  statute  merely  recognisea 
these  societies  as  bodies  regulated  by  certain  mlea, 
which  create  the  trusts,  and  then  gives  them  certain 
protections.  There  is  nothing  so  peculiar  in  the 
character  of  a  will  or  deed  as  to  prevent  these  mlea 
from  being  an  instrament  in  writing  within  the  mean- 
ing of  the  statute.  Any  writing  may  be  a  will,  pro- 
vided it  contain  testamentary  words,  and  any  writing 
may  be  a  deed  provided  it  has  a  seal  affixed.  Tbcae 
rales  are  of  the  same  nature  ss  those  that  govern  in- 
surance companies,  corporations,  and  other  pnblic 
associations,  and  they  are,  for  the  purpose  of  the  statute 
20  &21  Vict  c  54,  ^utdem  generis  as  a  will  or  deed. 
Kext,  this  was  a  public  trust  Lastly,  the  aet  ot 
counts  which  allege  that  the  deft  was  a  trastoe  of 
moneys  for  the  benefit  of  the  depositors  was  fuUyr 
proved.  Rules  4,  8  and  25  show  this.  [Wlu-ES,  J. 
referred  to  HolToet  v.  Tiudull,  H.  L.] 

Matthews  was  heard  in  reply. 

CocKBUBX,  C.  J.— I  am  of  opinion  that  this  con- 
viction was  right,  and  that  it  ought  to  be  upheld. 
The  first  question  is,  was  the  deft,  a  trustee  within 
the  meaning  of  the  Act?  !  think  that  it  is  clear  tlt&t 
he  was  a  truatee.  It  was  contended  by  Mr.  Matlbewa 
that  he  was  not  a  trustee,  though  he  was  called  a 
trastee  in  the  rales  of  the  society,  and  that  the  deft. 
was  only  liable  in  an  action  at  the  suit  of  the  depositors 
to  repay  them  the  amount  of  their  respective-  d^««it» 
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<itb  interot.    I  do  not  conear  in  tliat  argament    I 

lliak  Out  (In  dtft.  wai  a  tnutee  apon  the  receipt  bj 

kin  of  the  manej,  which  he  was  bound  to  bold  for 

tbt  bei»6t  of  the  iiutitation  until  it  was  repaid  to  the 

d^ton  Older  the  8th  rule,  which  creates  a  trust  to 

Ud  the  nune;  for  the  benefit  of  the  institution.   I  am 

£ipoKd  to  think  that  this  was  not  a  trust  for  a  charita- 

bk  or  public  parpose  within  the  meaning  of  the  statute. 

Altlmi^  a  sariogs  bank  is  an  institution  of  public 

nooeni,  u  tending  to  promote  thrifty  habits  on  the 

fut  of  the  public,  and  it  is  desirable  that  the  sarings 

of  tbe  depositors  therein  should  be  protected,  yet  I  do  not 

tkiii  thit  it  is  a  public  purpose  within  the  meaning  of 

tki  Act,  which  appears  to  me  to  contemplate  institn- 

lioiB  nch  u  those  which  are  exempted  bj  statute  from 

Ulitj  to  pay  poor-rates  and  similar  things.    On  the 

bit  nt  of  counts  in  the  indictment  the  prosecution 

tkenfere  fails;  but  on  the  sixth  and  other  counts,  which 

chaiged  the  deft,   as   a  trustee  for  the  benefit  of  the 

di^ton  in  the  bank,  I  think  the  prisoner  was  pro- 

pirlj  oooricted.     Looking  at  the  whole  scope  of  the 

BilitBtioa,  it  is  plain  that  the  deft  was  not  to  bold 

&  liiods  for  his  own  indiridnal  benefit,  but  for  the 

korft  of  some  one  else.    What  is  the  meaning  of  the 

tcna''iDatitation''  in  the  8th  rule?    It  includes  the 

aasapis,  trustees,    officers    and    depositors.      The 

ftl  rale  speaks  of  the  "  institntion."     Although  the 

tiatHiiaaeji,  in  point  of  law,  belong  to  the  trustees, 

;tt  within  the  meaning  of  this  role  thejr  belong  to 

tk  inatitotion— that  is,  as  regards  the  deft,  to  the 

let  of  the  persona   as    distinguished  from  himself; 

tiienfbre  I  think    the    deft,    waa  clearlj  a  trustee 

l"  lie  benefit    of   other   persons.     Then,  is  it  an 

Qjnos  tnist  ?      It   is  clear   that  it  was  the  deft-'s 

^  to  recelre   the  moneys,  and  to  pay  them  over. 

Ike  tKssnrer's  duty  is  plainly  chalked  ont :   be  is 

to  bold  the  moneys    on   behalf  of  the  institution, 

xlmiiig  in  his  hands  only  so  much    as  is  necessary  ; 

■d  if  tlie  treasurer  does  not  discharge  that  duty,  be 

'"  pilty  of  a  breach  of  trust.    Therefore  I  think 

tkos  was   an    express  trust.      The  next  point  is, 

^i*ker  there  was  an  express   trust  created  by  an 

■i>trainent  in   writing  within   the  meaning  of   the 

■tatsle.    To  my  mind  it  is  quite  clear  that  the  trust 

u  created  by  an  instrument  in  writing,  because  the 

"la  of  the  society    give    the    authority   to    receive 

lie  nooey,  aod    point  out   in   what  way   there    is 

H  oiiiiguian  to  apply  it.    The  trustees  are  to  receive 

th  mooeys  and  invest  them  with  the  Commissionera 

'*  t^  Bednction  of  the  National  Debt.    The  same 

*>itag  which  empowera  the  trustees  to  receive  the 

iimjt  from    the    depositors    and  hold  the  same, 

pniti  oat  the  purpose  to  which  it  is  to  be  applied  by 

I'Ha.    Then,  is  it  an  iiisimment  in  writing  ej'uidem 

fsaio  as  a  deed  or  will  ?     It  ia  said  that  the  rules 

*  tic  society  are  not  ejusJem  gentrit  aa  a  deed  or 
<>I1;  but,  for  this  purpose,  I  think  they  are;  for  if 
>W  files  ambonae  the  receipt  of  the  money,  and  de- 
dut  what  the  trust  is,  tbey  seem  to  me  to  be  an 
'^iXmient  in  writing  tjtuiem  generit  as  a  deed  or 
vin,  (or  they  have  the  same  effect  as  a  deed  or  will, 
''"•by  a  tmat  is  created.  In  this  case,  instead  of 
<«otiiig  a  deed,  the  deft,  accepts  office  under  a  set 
•f  rales  whidi  dictate  bis  duty.  We  must  not  over- 
™t  tie  intention  of  the  Act,  which  was  to  prevent 
■i*  fnadolent  appropriation  of  moneys  by  trustees  of 
®**J»  in  their  hanils.  The  object  of  the  proviso  was 
^  pRvent  implied  trusts  from  being  included  in  tho 
pen!  provisions  of  this  Act,  and  it  was  required  that 
•^  Ama  be  an  expr«ss  trust  as  distinguished  from 

*  ^liisd  one,  and  that  it  should  be  in  writing,  and 
*«  be  laft  to  oral  proof.  Of  the  moral  guilt  of  the 
*&  thee  can  be  no  doubt.  I  entertained  a  doubt  at 
*Mlia*  whether  the  deft,  could  be  convicted,  as,  by 
**'  nfas,  the  secretary  was  bound  to  pay  the  moneys 
***^  over  to  the  treasurer,  and  the- treasurer  to  the 

[Mao.  Cas.— Vol.  II.] 


trustees,  and  the  deft,  himself  acted  as  seoretaiy,  trea- 
surer and  trustee ;  but  now,  for  the  reasons  I  have 
given,  I  am  satisfied  that  there  was  fall  ground  for 
saying  that  the  finding  of  the  jury  waa  right,  and 
that  the  deft,  was  a  trustee  vrithui  the  meaning  of  the 
Act. 
The  rest  of  the  Court  coneorred. 

CoHvieHoinfffirmed. 


coiniT  OF  auEEirs  bench. 

Bepoitad  bv  Jomi  THOxrsoit,  T.  W.  SammaBS,  and 
C.  J.  B.  UansutT,  Emjis.,  Barrlsters.at-Law. 

Saturday,  Junt  28. 

Belasco  (app.)  e.  Haiciiast  (resp.) 

Babtox  (app.)   V.  Hahxakt  (resp.) 

RtfttskmaU  Bamu$  Act—i3  #  24  Vict,  c  27,s.  32. 

Knowingly  tuffering  proriituies  to  ammblt  at  and 

eoniinae  m  and  upon  the  prtoMU — Suffidmeg  of 

evidence  to  stutam  conncli'on. 

Bblasco  v.  Hanxabt. 

This  was  a  case  stated  by  a  police  magistrate  of  the 
metropolis,  under  20  &  21  Vict.  c.  43,  and  which 
raised  the  question  for  the  opinion  of  the  court  whe- 
ther the  app.  had  been  rightly  convicted,  under  the 
32nd  section  of  the  Refreshment  Houses  Act,  23  &  24 
Vict.  c.  27,  for  knowingly  suffering  prostitutes  to 
assemble  in  and  upon  his  premises,  at  No.  6,  Panton- 
street,  Haymarket. 

The  facts  of  the  case  were  stated  by  the  magistrate 
as  follows : — 

"  Whereas,  on  the  the  25th  day  of  April  last,  Samuel 
Belasco,  of  the  refreshment-house.  No.  6,  Panton-strett, 
appeared  before  me  in  this  court  on  sunmions,  to 
answer  the  complaint  of  the  superintendent  of  the  C 
division  of  police,  for  an  offence  under  the  32nd  section 
of  the  statute  23  &  24  Vict,  c  27,  for  that  be,  on  the 
20th  day  of  April  1862,  at  the  house  No.  6, 
Panton-street,  in  the  parish  of  St.Martin-in-the-flelds, 
in  the  county  of  Middlesex,  and  within  the  metropo- 
litan police  district,  being  a  person  licensed  to  keep 
a  tefreahment-honse  at  No.  6,  Panton-street  aforesaid, 
did  knowingly  suffer  prostitutes  to  assemble  at  and 
continue  in  and  upon  liis  said  premises,  &c.  Having 
hesril  the  case,  I  find  that  the  business  of  the  house 
kept  by  Samuel  Belasco,  the  deft,  before  me,  was  car- 
ried on  under  a  refreshment  licence ;  that  the  ordinary 
usage  of  the  deft,  is  to  keep  bis  boune  open  from  about 
midnight  to  four  a.m., mainly  for  the  purpose  of  providing 
refreshment' for  known  prostitutes ;  that  on  the  morn- 
ing of  the  day  in  question,  batween  the  hours  named, 
1S&  prostitutes  and  about  an  equal  number  of  mcu 
visited  the  house ;  that  the  attention  of  the  deft,  was 
called  to  the  fuct  that  the  women  present  were  prosti- 
tutes, and  he  admitted  his  knowledge  of  the  fact ;  that 
during  the  visits  of  the  police  tbey  (the  police) 
saw  numbers  of  prostitutes  in  the  bouse  who  were  not 
partaking  of  refreshment;  that  upon  some  occa- 
sions the  police  were  kept  waiting  at  the  door,  so  that 
time  waa  given  to  do  away  with  all  evidence  of  dis- 
order or  impropriety  of  conduct  if  any  such  existed  ; 
that  the  said  prostitutes  entered  the  house  kept  by  said 
deft,  either  singly  or  in  groups  of  prostitutes,  and  in 
the  majority  of  cases  they  came  oot  either  in  groups  of 
men  and  prostitutes,  or  a  man  and  a  prostitute  in 
pairs;  and  that  the  Haymarket,  close  to  which  the 
deft. 'a  house  is  situated,  is  one  of  the  great  centres  of 
London  prostitutes  between  midnight  and  four  a.m., 
or  thereabouts ;  finally,  that  not  one  of  the  prostitutes 
present  was  apparently  needy  or  in  distress. 

"  On  the  other  hand,  I  find  that  the  police  dis- 
covered no  trace  of  indecency,  drunkenneas,  or  disorder 
in  the  said  bouse,  and  that  it  is  a  bona  Jide  supper- 
bouse  ;  that  a  considerable  number  of  suppers  were 
actually  served  on  the  night  inqnestion;  that' it  did 
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not  appear  that  those  prostitates  who  were  not  aeen 
to  take  refreshment  tarried  in  the  house  for  a  longer 
time  than  vrould  have  been  needful  to  procare  re- 
freshment, had  such  been  their  intention.  The  said 
house  is  a  fair  sample  of  the  Haymarket  supper-house 
used  hj  the  upper  classes  of  prostitutes  of  the 
district. 

"  Upon  these  facts  I  found  that  the  prostitutes  did 
assemble  at  the  said  bouse  of  the  deft,  in  furtherance 
of  prostitution,  and  I  convicted  the  deft,  in  the 
penalty  of  20*. 

"The  question  for  the  opinion  of  the  court  is 
whether,  npon  finding  these  facts,  the  conviction  wai 
light  in  point  of  law. 

"  A.  A.  Knox,  Metropolitan  Police  Magistrate. 

"  Police-court,  Marlborough-street,  May  22,  1862." 

Field  for  the  reap.— The  conviction  was  under  the 
Befreshment  Houses,  See.  Act,  23  &  24  Vict  c  27, 
s.  32,  which  enacts  that,  "  Every  person  lioensed  to 
keep  a  refreshment-bouse  under  this  Act  who  shall 
(without  a  licence  for  that  piurpose)  sell  or  permit,  or 
suffer  to  be  sold  within  such  refreshment-house  any 
intoxicating  liquor,  or  shall  knowingly  snffer  any 
imlawful  games  or  gaming  therein,  or  knowingly  suffer 
prostitutes,  thieves,  or  drunken  and  disorderly  persons 
to  assemble  at  or  continue  in  or  npon  his  premises,  or 
do,  snffer,  or  permit  any  act  in  oontravention  of  his 
licence,  shall,  upon  conviction  thereof  before  two 
justices,  pay  for  the  first  offence  a  fine  not  exceeding 
40s. ;  for  the  second  offence  a  fine  not  exceeding  51. ; 
and  for  every  subsequent  offence  a  fine  not  exceeding 
20/,,  or  be  subject  to  a  forfeiture  of  bis  licence  at  the 
discretion  of  the  justices  before  whom  he  shall  be  con- 
victed ;  and  in  case  of  such  forfeiture  of  his  licence, 
such  person  shall  be  disqualified  for  the  space  of  one 
year  then  next  ensuing  from  obtuning  a  fresh  licence, 
and  such  fresh  licence,  if  obtained  within  the  said  year, 
shall  be  absolntely  null  and  void  to  all  intents  and  pur- 
poses." It  is  submitted  that  the  facts  proved  warranted 
the  conviction.  In  Greig  v.  Btndmo,  1  E.  B.  &  E.  133, 
it  was  held,  that  if  the  jnsUce  infers  from  prostitutes 
coming  to  a  refreshment-house,  that  they  in  fact  met  for 
purposes  of  prostitntion  or  other  disorderly  conduct,  he 
should,  whether  there  has  been  disorderly  conduct  or  not, 
convict.  And  in  Parker  v.  Green,  5  L.  T.  Rep.  N.  S. 
46;  31  L.  J.  133,  M.  C,  it  being  found  by  the 
magistrate  that  twenty-four  prostitutes  and  fifty 
men  remained  at  the  bar  of  a  public-house  for  an  hpnr 
or  more,  that  the  women  were  disorderly,  and  some  of 
them  swearing,  that  at  a  later  hour  the  s^e  evening 
fifty  prostitutes  and  sixty  men  were  there,  some  of  the 
prostitutes  being  the  same  as  were  there  at  the  earlier 
part  of  the  evening ;  that  several  of  the  same  prosti- 
tutes were  proved  to  have  been  in  the  same  house 
on  other  evenings,  and  that  the  deft  was  present  on 
these  oocasions,  it  was  held  that  this  was  sufficient 
evidence  of  knowingly  permitting  and  suffering  persons 
of  notoriously  bad  character  to  assemble  and  meet 
together  in  the  bouse  contrary  to  the  excise  licence 
granted  under  9  Geo.  4,  e.  61.  On  the  other  side  it 
will  be  nrged  that  there  was  no  indecency,  drunkenness, 
or  disorder ;  but  these,  according  to  Greig  v.  Bendetio, 
are  not  necessa'ry  ingredients  to  the  offence. 

Huddleiton  (Gijurd  itiih  him)  for  the  app. — The 
facts  found  are  not  sufiicient  to  render  the  app.  liable. 
Sect  32  is,  "  shall  knowingly  suffer  prostitutes,  thieves, 
or  drunken  or  disorderly  persons  to  assemble  at  or  con- 
tinue in  or  upon  his  premises,  or  do  or  permit  any  act 
in  contravention  of  his  licence."  Now,  the  form  of  the 
licence  does  not  specify  anything  about  prostitutes. 
The  keeper  of  a  refreshment-house  is  not  to  exclude 
prostitnws  so  long  as  good  order  is  maintained  by 
them.  [WioHTMAN,  J. — Not  when  they  come  for  the 
purpose  of  refreshment  merely.]  The  magistrate  does 
not  say  that  the  app.  knowingly  suffered  the  prostitutes 
to  antmble  in  furtherance  of  prostitntion.    It  is  no 


ofiience  to  provide  refreshments  for  known  prostitiitts. 
It  is  not  found  that  the  prostitates  were  plying  their 
trade  there.  [WiauTXAH,  J. — The  magistrate  meaoa 
that.] 

Bartoh  v.  Hansaht. 

This,  also,  was  a  case  stated  by  one  of  the  police 
magistrates  of  the  metropolis  for  tlie  opinion  of  tbis- 
court,  and  which  raised  the  question  whether  the  app. 
had  been  rightly  convicted  of  knowingly  suffering  pros- 
titutes to  assemble  and  continue  npon  his  premises  at 
a  refreshment-room.  No.  8,  Leicester-square,  known  as- 
"  Kate  Hamilton's." 

The  case  stated  that  "  the  defendant  had  for  some 
time  kept  his  house  open,  under  a  refreshment  licence, 
and  that  on  the  morning  of  the  19tb  April  it  was  s» 
kept  open  between  the  hon»  of  12  a.m.  and  4  ajn. ;. 
that  the  police  visited  the  house  from  half-hour  to  half- 
hour,  within  the  limits  of  time  named ;  that  upota  each 
occasion  they  found  nnmben  of  known  prastitntes 
assembled  in  a  public  room  in  the  said  house ;  that  tlis 
largest  number  on  any  of  the  visits  so  made  by  the 
poUce  were  ninety-five  women,  nearly  all  of  whom  were- 
known  to  be  prostitutes ;  that  no  signs  of  refreshment,, 
saving  a  few  soda-water  bottles  and  coffee  cups  werv 
forthcoming  on  any  occasion ;  that  the  proetitntes  weiv 
all  apparently  belonging  to  the  upper  class  of  prostitnta ;. 
that  the  especial  attention  of  the  deft,  wu  called 
to  the  fact  that  the  women  present  during  the  visits  of 
the  police  were  prostitutes,  and  he  admitted  his  know- 
ledge of  the  fact ;  that  many  of  the  proatitutes  aeen 
by  the  police  in  the  said  public  room  were  the  ssme- 
who  had  been  seen  on  the  occaaion  of  their  former 
visits  during  the  said  morning;  that  about  eqnit 
nnmberK  of  men  and  prostitutes  were  present  in  the  said 
house  during  the  said  morning ;  that  the  police  were 
in  many  instances  kept  waiting  while  a  bell  waa  mng, 
and  that  an  interval  of  about  two  minutes  elapsed  be- 
fore they  were  admitted  into  the  said  public  room,  and 
that  no  evidence  was  produced  to  show  that  any  refresh- 
ment waa  served  in  a  iotui  Jide  way  throughout  tlie 
night 

"  On  the  other  hand,  I  do  not  find  any  evidence  of 
drunkenness,  indecency,  or  impropriety  of  oondnet  in  the 
persons  present  at  said  house  on  said  day. 

"On  this  evidence  I  found  the  eaid  prostitates 
assembled,  in  some  instances,  continued  on  the  pre- 
mises of  said  deft,  in  furtherance  of  prostitution,  and  I 
convicted  the  deft  in  the  penalty  of  60s.,  it  being  hia 
second  offence. 

"  The  question  for  the  opinion  of  the  court  is,  whe- 
ther, upon  finding  these  facts,  the  conviction  was  right 
ill  point  of  law.  "  A.  A  Ksox." 

PigoU,  Serjt,  for  the  app. — There  is  no  evidence 
that  the  app.  knew  that  the  prostitutes  were  there  for 
the  purposes  of  prostitntion.  It  must  bo  found  that  be- 
knowingly  allowed  prostitutes  to  use  his  house  ss  a 
house  of  csU  or  plying  place  as  it  were.  The  word 
"  assemble  "  implies  being  there  for  a  like  purpose. 

Field,  who  appeared  for  the  convictian  in  this  cste 
also,  was  not  called  upon. 

WiOHTMAN,  J. — The  question  in  both  these  esses 
is,  not  whether  the  magistrate  was  bound  to  convict  on 
the  facts  and  circumstances  proved  before  him,  but 
whether  he  might  convict,  and  whether  such  drcnm- 
stances  and  facts  warranted  him  in  so  doing.  The 
case  is  different  in  that  respect  from  Grtig  v.  BendeM, 
where  the  question  for  the  court  was  whether  on  cer- 
tain facts  the  magistrate  was  bound  to  convict  Lord 
Campbell  there  said  :  "  It  is  not  necessary,  in  order  to 
bring  a  case  within  the  Act,  that  theta  ahould 
be  actnal  disorderly  conduct.  The  object  was  to  pre- 
vent it  as  well  as  to  suppress  it,  and  the  keeper 
of  the  shop  would  be  liable  to  punishment  if  b« 
encouraged  or  tolerated  an  assembling  which  had  such 
a  purpose  in  view."  And  Erie,  J.  said:  "If  snch 
women  come  together  for  the  purpose  of  prostitntioDi 
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or  if  ibiera  coma  together  for  their  unlawfal  purpose, 
ilw  migKtnte  has  power  to  convict."  And  Croniploii, 
J.  (aid :  "  I  quite  agree  that  npon  the  facts  fcnnd  to 
be  proted,  the  magistrate  was  not  bonnd  to  conviot. 
He  nu  bound  to  see  whether  tl^e  evidence  satisfied 
liiin  Ibat  the  women  came  together  for  the  purpose 
of  prostitotion  or  disorderly  conduct.  It  is  a  pure 
^iwilion  of  fact  for  him ;  he  was  bonnd  to  convict  if 
be  thought  the;  came  for  that  purpose ;  and  to  that 
extent,  perhaps,  I  should  he  disposed  to  qualify  what 
I  guilerstood  mj  Lord  to  say."  In  that  case  the  court 
took  the  distinction,  and  held  that  the  facts  there  were 
tmsistent  with  the  parties  being  in  the  hctose  for  a 
livliil  purpose,  viz.  for  the  purpose  of  refreshment 
lytely.  liiat  seems  to  nie  to  be  the  real  point  in  the 
aie.  It  is  said  that  these  unfortunate  women  must 
Jure  nfreshment — no  one  can  doubt  that — it  would  be 
mere  enielty  to  say  that  they  were  not  entitled  to  obtain 
it :  but  the  question  in  this  esse  is,  whether  the  app., 
uider  coh)ar  of  keeping  a  lefrealiment-honse,  which 
xa  found  to  be  a  bona  fiie  refreshment-house,  was 
tot  really  converting  it  into  a  house  of  call  for  prosti- 
Istes.  It  would  be  a  great  encouragement  to  prosti- 
tution if  >och  houses  as  this  were  to  be  kept,  and  it 
vm  to  be  held  that  they  were  not  within  the  Act. 
Tbe  terms  of  the  Act  are,  "  knowingly  suffer  prosti- 
tates,  Ac,  to  assemble  at  or  continue  in  or  upon  bis 
pieniiies."  If  this  was  a  house  where  prostitutes 
labitually  assembled,  it  was  a  question  to  be  asoer- 
tiioed  whether  they  met  for  the  purpose  of  taking 
tefreshment,  or  in  furtherance  of  prostitution.  In 
tliis  case  there  was  a  large  assemblage  of  prostitutes, 
aiil  the  landlord  knew  perfectly  well  that  they  were 
pratitntes,  and  from  these  and  other  ciicumstances 
frond  before  him  the  magistrate  drew  the  inference 
that  the  landlord  knew  that  the  object  of  the  women 
cwiog  there  was  in  furtherance  of  prostitution.  It 
'«at  a  qaeition  for  him  to  decide,  and  be  has  so  found  it- 
He  finds  many  facts,  from  the  whole  of  which  he  was 
led  to  the  conduion  that  the  deft,  had  committed  an 
effeoce  within  the  purview  of  the  enactment.  The 
question  for  this  Court  is,  whether  there  was  enough 
frond  before  tbe  magistrate  to  warrant  the  conclusion 
to  vhich  he  came.  I  think  that  there  was  sufficient 
is  both  cases. 

CnnMPTOs,  J. — The  magistrate  has  no  right  to 
send  any  questions  of  fact  to  this  court  to  determine, 
tot  only  questions  of  law,  or  to  ask  ns  whether  the 
^^ideiiee  is  such  that  he  might  convict  upon  it.  In 
ti^  case  tbe  magistrate  find  the  facts,  draws  an  infe- 
reiKS  from  them  and  says,  "  therefore  I  convict."  His 
Katement  consists  of  two  parts— first,  of  the  facts 
rtich  be  found  to  be  proved  ;  and  secondly,  of  the 
iifececca  which  he  drew  from  them.  Looking  at  the 
fxts  fonnd  by  him,  I  think  there  was  evidence  in  both 
os»  on  which  in  point  of  law — we  have  nothing  to 
do  with  the  policy  or  hardship  of  the  enactment — the 
Ba^istnite  conld  fairly  draw  the  inference  which  he 
<H  and  that  the  apps.  had  therefore  committed  an 
«8*i>e«  within  the  Act. 

Blackburn,  J. — I  am  of  the  same  opinion,  and 
thisk  that  the  convictions  ought  to  be  affinned.  The 
■•f^ietrate  lias  convicted  the  apps.  of  "knowingly 
^iiSmng  prostitutes  to  assemble  at  and  continue  in  and 
B?™  his  premises,"  in  the  very  words  of  the  enact- 
aeat.  I  do  not  think  tb«t  the  mere  fact  of  the 
»™ien  beinj;  prostitutes,  or  of  a  number  of  persons 
^e  thieves,  would  be  an  assembling  of  prostitutes 
« Uiieres  witjiiii  the  Act ;  but  as  soon  ai  it  appears 
l!i5t  they  come  in  tlieir  capacity  of  prostitutes  or 
t^es,  and  meet  there  as  such,  it  would  be  within  the 
-V.t.  U  is  not  necessary  that  prostitution  or  some  act 
<■?  theft  should  be  planned  at  the  time  ;  but  if  the 
tsembling  was  a  sort  of  thieves'  club,  or  as  a 
l««  of  call,  that  would  be  suiBcient  to  bring  the 
a«  «ithin  the  Act.    The  object  of  the  enactment  was 


to  prevent  persons  assembling  in  the  capacity  of  pras- 
titutes  or  thieves.  The  magistrate,  in  finding  that  the 
women  assembled  in  furtherance  of  prostitution,  hss ' 
fonnd  more  than  I  think  he  need  to  have  found.  It 
would  have  been  sufficient  if  he  had  found  that  they 
had  assembled  in  the  capacity  of  prostitutes. 

^__  ConvictioM  offittRed. 

Wetiae$daff,  July  2. 
Reg.  v.  St.  Mary,  Isungtox. 
Poor — Selitf  to  Ittnalio  child  above  tixttea  geart  of 

age — Effect  on  pareiU'a  rtmovabiHig — 4  ^  5  WiU. 

4,  c.  76,  ».  56. 
WItere  a  pm^per  Imaiie  abore  the  age  of  tixleen  it 

confined  in  a  parieh  bmatic  atglum,   thit  it  not 

reU^  to  the  parent  to  at  to  reduce  the  period  of  her 

reiidenee  and  render  her  removable. 

At  the  general  quarter  sessions  for  the  county  of 
Middlesez,  holden  on  tbe  28th  Oct.  1661,  on  an  appeal 
against  an  order  of  justices  made  on  the  Stb  June 
1861,  adjudging  the  settlement  of  Sarah  Wing,  a 
pauper  lunatic  then  confined  in  a  lunatic  asylum  at 
Uanwell,  established  in  and  for  the  said  county,  to  be 
in  tbe  parish  of  St.  Mary,  Islington,  in  the  said  county, 
and  ordering  the  guardians  of  the  poor  and  the  chtuxh- 
wardens  and  overseers  of  the  poor  of  the  parish 
of  St.  Pancras,  the  amount  of  expenses  incurred  and 
paid  in  and  about  the  examination  and  conveyance  and 
for  lodging,  maintenance  and  medicine,  clothing  and 
care  of  Sarah  Wing,  incurred  within  twelve  calendar 
months  previous  to  the  date  thereof,  and  also  a  weekly 
sum  for  future  lodging,  maintenance,  medidne,  cloth- 
ing and  care  of  the  said  Sarah  Wing,  in  the  said  asy- 
Inm  ;  the  said  court  of  quarter  sessions  confirmed  the 
said  order,  subject  to  the  opinion  of  the  Court  of  Q.  B. 
on  the  following 

CASE. 

The  lunatic  Sarah  Wing  is  tbe  lawful  child  ot 
Elizabeth  Wing,  and  was  bom  on  the  24th  Msy  1840. 
She  has  never  become  emsncipated,  and  has  no  other 
nettlcment  than  that  of  ber  mother,  which  is  in  the 
pariah  of  St.  Mary,  Islington.  The  said  Elizabeth 
Wiiig,  on  the  20th  dsy  of  May  1854,  being  then  a 
widow,  came  to  reside  in  tbe  parish  of  St.  Pancras, 
where  she  continued  to  reside  np  to  the  present  time, 
mninlaining  herself  and  her  children  as  hereinafter 
mentioned. 

On  the  9th  May  1855,  Hie  said  Sarah  Wing  having 
become  insane,  was  admitted  into  the  workhouse  of  tbe 
parish  of  St.  Pancras,  and  was,  on  the  9th  June  1855, 
sent,  by  an  order  of  a  justice,  as  a  pauper  lunatic 
to  a  lunatic  asylum,  and  was  maintained  there  as  a 
pauper  lunatic  until  the  1 7th  Oct.  1855,  when  she  was 
discharged  as  cured.  Upon  ber  discharge  she  returned 
home  to  her  mother  in  St.  Pancras,  and  remained  there 
until  the  11th  April  1856,  when,  having  become  again 
insane,  she  was  admitted  into  the  workhouse,  and  was, 
on  the  22nd  April  185G,  sent  by  an  order  of  a  justice 
as  a  pauper  lunatic  to  a  lunatic  asylum,  and  was  main- 
tained there  as  a  lunatic  pauper  until  tlie  5th  May 
1858,  when  she  was  again  discharged  as  cured.  Upon 
her  discharge  she  returned  home  to  her  mother  in  St. 
Pancras,  and  remained  there  until  6th  Sept.  1858, 
when,  having  become  again  insane,  she  was  admitted 
into  the  workhouse,  and  was,  on  the  17th  Sept.  1858, 
seht  by  an  order  of  a  justice  as  a  panper  lunatic  to  a 
lunatic  asylnm,  and  was  mnintaiaed  there  as  a  pauper 
lunatic  until  the  27th  Nov.  1860,  when  she  was  again 
discharged.  Upon  her  discharge  she  again  returned  to 
her  mother  in  St.  Pancras,  and  remained  there  until  the 
10th  April  1861,  when  baring  become  again  insane,  she 
was  admitted  into  the  workhouse,  and  was  on  the  13th 
April  1861  sent  by  an  order  of  a  justice  as  a  pauper 
lunatic  to  a  lunatic  asylum,  where  she  is  now  con- 
fined. On  the  5th  June  1861  the  order  now  applied 
against  was  made,  adjudging  the  settlement  of  the 
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lunatic  to  be  in  St.  Mary,  Islington,  and  directing  thht 
parish  to  paj  the  expenses  incurred  in  and  about  her 
conveyance  to  the  asylum,  and  her  maintenance  therein 
since  the  13lh  April.  When  the  said  Sarah  Wing  was 
admitted  into  the  St.  Pancras  workhouse  she  was  made 
cliai^able  as  an  inhabitant  of  that  parish,  and  her 
admission  there  was  made  necessary  because  her 
mother  was  not  able  to  keep  her  under  proper  care  and 
control.  So  long  as  the  said  Sarah  Wing  was  sane 
she  was  not  in  want  of  any  parish  relief,  and  her 
mother  never  actually  received  any  relief  on  her  own 
behilf  or  on  behalf  of  the  s^d  Sarah  Wing.  On  the 
trial  of  the  appeal  it  was  contended  by  the  apps.  that 
the  said  Sarah  Wing  was  a  person  who,  at  the  time  of 
her  being  convey sd  to  the  asylum,  on  the  13th  April 
1861,  if  not  a  lunatic,  would  have  been  exempt  from 
removal  to  the  parish  of  her  settlement,  by  reason  of 
the  9  &  10  Vict,  c  66,  and  11  &  12  Vict  c  111  ; 
that  the  mother  of  the  said  lunatic  having  resided  for 
more  than  five  years  in  St.  Pancras  was  irremovable, 
and  that  no  portion  of  the  time  during  which  the  said 
lunatic  was  in  the  St.  Pancras  workhouse,  or  in  the 
luu'd  lunatic  asylum  as  aforesaid,  ought  to  be  deducted 
in  computing  the  five  years'  residence  of  the  mother ; 
or  at  any  rate  that  no  portion  of  the  time  after  the 
24tli  May  1856,  when  the  said  Sarah  Wing  attained 
the  age  of  sixteen,  ought  to  be  so  deducted. 

It  was  contended  on  behalf  of  the  reaps,  that,  as 
Sarah  Wing  wis  nnemancipated,  it  must  be  taken  that 
her  mother  was  receiving  relief  during  all  the  time  the 
said  Sarah  Wing  was  in  the  workhouse  and  asylum, 
and  that  after  deducting  that  time  from  the  actual  re- 
sidence, the  mother  had  not  resided  for  five  years 
within  the  meaning  of  the  statutes  when  the  lunatic 
was  conveyed  to  the  asylum  on  the  13th  April  1861, 
and  that  the  reaps,  ought  not  to  maintain  the  lunatic 
under  the  16  &  17  Vict  c  97,  s.  102. 

The  question  for  the  opinion  of  the  oonrt  was,  whe- 
ther the  tune  during  which  Sarah  Wing  was  main- 
tained and  confined  in  the  workhouse  and  asylum  be- 
fore the  13th  April  1861  ought  to  be  deducted  in 
computing  the  five  years'  residence  of  the  mother.  If 
the  court  should  be  of  opinion  that  it  ought  to  be  de- 
ducted, then  the  order  of  the  5th  June  and  the  order  of 
sessions  was  to  be  confirmed.  If  the  oonrt  should  be 
of  the  contrary  opinion,  then  the  orders  were  to  be 
quashed  on  the  ground  of  the  irremovability  of  this 
Sarah  Wing. 

Le  Breton  in  anpport  of  the  order. — Relief  to  the 
lunatic  daughter  above  sixteen  was  relief  to  the  mother. 
The  4  &  5  Will.  4,  c.  70,  s.  56,  el  leq.,  whether  taken 
as  a  new  enactment  or  as  merely  decUratory  of  the 
old  law,  makes  no  alteration  in  the  period  of  emanci- 
pation; the  children  remain  a  part  of  the  father's 
family  lutil  some  act  of  emancipation  takes  place,  and 
relief  given  to  an  nnemancipated  child  is  relief  given  to 
the  parents.  He  referred  to  Walton  v.  Spark,  Cum- 
berbach's  Bep.  320;  R.  v.  MUe  End  OU  Toum,  4 
A.  &  E.  196 ;  R.  r.  Shavmtm-cum-Gruty,  20  L.  J. 
194,  M.  C. ;  A  V.  8t.  Mary  Arehei,  Exeter,  81  L.  J. 
77,  M.  C. ;  Bum's  Jus.  of  P.  29,  ed.  4,  33  et  tea., 
R.  ▼.  BarniUy,  12  Q.  B.  196. 

Polamd  contra. — The  tune  during  which  a  child 
sixteen  years  of  age  or  less  is  confined  in  a  lunatic 
oqrlum,  is  not  to  be  deducted  from  the  term  of  indus- 
trial residence:  9 &  10  Vict  c.  66,  shows  what  deduc- 
tions are  to  be  nwde ;  this  is  not  receiving  relief,  it 
is  compulsory.  [Blackbubn,  J. — It  certainly  would  be 
hard  that  under  such  circumstances  the  parent  can  never 
attain  to  irremovability,  yet  such  a  case  may  have 
been  overlooked.]  After  the  child  is  sixteen  years  of 
age,  relief  to  it  is  not  reUef  to  the  parent  It  could 
never  be  mtended  that  a  man  and  his  family  should  be 
removed  to  Ireland,  for  instance,  under  the  Irish 
Poor  Law  Act,  because  one  member  had  been  received 
into  a  lunatic  asylum,  so  as  to  make  it  relief  to  the 


parent,  which  might  be  deducted  from  his  period  of 
residence.  [Blackburn,  J. — Under  the  statnte  of 
Elizabeth  there  is  an  obligation  cast  on  the  grand- 
father to  maintain  the  grandchild  ;  it  would  be  odd 
to  say  that  if  the  grandchild  wu  confined  in  a  parish 
lunatic  asylum,  that  therefore  it  would  be  impossible  for 
the  grandUfather  to  obtain  a  alatia  of  irremovability.] 
(16  &  17  Vict  c.97,  S.95 ;  4  &  5  Will.  4,  c76,  8.58 ; 
3  &  4  WiU.  4,  c.  40,  s.  2.) 

WioiiTMAS,  J. — 'This  case  has  been  'so  ably  argued, 
and  so  much  research  has  been  displayed  by  both 
gentlemen,  that  if  there  had  been  any  decided  case 
upon  the  subject,  I  feel  sure  we  should  have  been 
referred  to  it  It  appears  to  me,  thnt  in  this  case  the 
pauper  was  not  removeable.  The  case  turns  on  (he 
provision  in  the  S6th  section  of  the  Poor  Law  Amend- 
ment Act,  which  says  that  any  relief  given  to  any 
child  under  the  age  of  sixteen  of  any  widow  shall  be 
considered  as  given  to  such  widow.  Now  in  the  present 
case  relief  was  given  to  a  lunatic  child  by  sending  her 
to  an  asylum,  and  it  has  been  said  that  the  mother 
was  removeable  by  reason  of  the  relief  given  to  her 
through  her  child ;  then  the  question  is,  whether  relief 
given  to  a  child  who  is  above  sixteen  years  of  age  is 
relief  to  the  mother,  so  as  to  be  deducted  from  her 
term  of  residence,  and  thus  make  the  mother  irre- 
movable. The  5  &  6  Will.  4,  c  76,  s.  56,  seems  to 
be  a  legislative  exposition  of  what  shall  be  considered 
as  relief  to  the  parent  when  actually  given  to  the 
child,  and  no  doubt  that  relief  given  to  a  child  within 
the  age  of  sixteen  would  be  relief  given  to  the  father 
and  mother ;  and  beyond  that  age,  therefore,  I  take  it 
it  would  not  so  be,  and  I  find  no  case  where 
it  has  been  held  that  relief  to  a  lunatic  child 
shall  be  considered  as  relief  to  the  parent  The 
question  was  touched  upon  in  R.  v.  Bamtley  f 
but  there  the  point  did  not  arise.  Looking  at  the 
statnte,  it  seems  to  me  that  rslief  given  to  a  child 
nnder  these  drcumstances  is  not  relief  to  the  parent  so 
as  to  make  her  removable,  by  reason  of  the  want  of 
a  sufficient  period  of  residence. 

Ckomfton,  J. — The  case  depends  upon  the  effect  of 
the  56th  section  of  the  4  &  5  Will.  4,  c.  76,  and  on  that 
enactment  our  decision  mnst  depend.  If  the  time  spent 
in  the  lunatic  asylum  by  the  child  is  to  be  deducted 
from  the  mother's  residence  therein,  her  irremovabilitT- 
is  not  attained.  This  is  a  legislative  exposition,  as  vay 
brother  Wightman  says  ;  there  is  no  case  on  the  sub- 
ject, and  it  is  for  us  therefore  to  decide.  I  think,  that 
the  section  in  question  applies  only  to  children  under 
the  age  of  sixteen,  and  does  not  extend  to  other 
obildrNi. 

Blackbuiui,  J. — Here  the  lunatic  pauper,  ntoro 
than  sixteen  years  of  age,  was  still  part  of  the  mother's 
family,  and  was  not  removeable,  unless  the  mother  was 
removeable ;  she  had  resided  more  than  five  yemrs, 
and  was  therefore  irremovable,  unless  it  could  be  shown 
that  she  had  received  relief.  Now  this  child  abore 
sixteen  years  of  age  was  receiving  relief  as  a  Innatic 
pauper.  Now,  would  this  be  considered  as  relief  to  the 
parent  for  any  other  purpose?  5  &  6  Will.  4,  c  76, 
depends  on  die  statute  of  Elizabeth.  Under  that 
enactment  the  mother  is  bound  to  support  the  child, 
and  in  the  same  way  the  child  is  botmd  to  support  the 
parent  and  grandparent  ;  but  I  do  not  think  that  it 
can  be  carried  to  the  extent  necessary  here  to  support 
the  resp.'s  case.  The  time  during  which  the  Innntie 
pauper  received  relief  could  not  have  been  dedncted 
from  the  parent's  residence  before  the  5  &  6  WilL  4, 
and  if  not  before  that,  it  cannot  be  now. 

Judgment  far  t^ap. 
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Pedobb  v.  Tub  Mayor,  Au>ermen  and  Buboksbes  of  Pbbston. 


[C.  B. 


C0T7ST  OF  COimOir  BENCH. 

ttMUi  ij  DiniL  Tbouas  Evass  and  vr.  ilxnt,  Esqn. 
B«niMen-*t-li*w. 

Mondag,  June  2. 
Pkddeb  r.  Thb   Mayob,   Aldebmex   and 

BUBOESSBS  OF  PbeSTON. 
JCarfmtioa  acting  as  manajers  of  local  board  of 

kalli  end  batht  aad  vash-housa — Set-off. 
Jffare  a  corpemlion,  in  addition  to  their  funclioM 
rfa  waidpal  corporation,  acted  at  managers  of 
hslis  and  muh-kouses  and  also  of  a  local  board  of 
kmllk,  and  kept  at  the  pU.'a  bank  three  separate 
aceomti,  each  relating  respectively  to  these  separate 
tnauactions,  and  at  the  time  of  the  bank  (the 
piL'i)  saipending  payment  a  turn  of  money  was  due 
to  tie  bant  on  the  account  relating  to  the  municipal 
afsirs  o/the  corporation,  and  also  a  like  sum  due 
fim  li<  bank  to  the  defts.  in  reject  of  the  local 
teard  of  health  aecowU : 
SiU,  that  the  dejts.  might  set  off  these  claims  one 
sjanst  the  other,  as  the  pit.  and  de/ts.  mere 
iitors  md  creditors  tn  the  separate  atcounts  in 
(htsamerighL 

Tina  action  was  bnnglit  to  reoover  the  sum  of 
■iiOL  lis.  Id.  clumed  hj  the  pit.,  and  the  following 
au  wu  stated  for  the  opinion  of  the  court  bj  conMnt. 
Fnssthe  1st  Jan  1854  nntil  the  death  of  Edward 
feddcr,  the  said  Edward  Pedder  tnd  the  pit.  carried 
«  bs^ss  together  sa  bankert  in  copartnenbip  at 
Pnttan,  Lancuhire,  under  the  name  of  Pedder  and 
taaftaj 

Edward  Pedder  died  on  the  SIst  March  1861,  and 
'Hn  pit  continned  to  carry  on  the  said  bnsinees  alone 
tatil  the  10th  April  following,  when  he  suspended 
Pfnait,  and  presented  a  petition  to  the  Court  of 
ISukmpte;^  for  the  Manchester  district,  under  the 
■^"im  of  the  Banknipt  Law  Consolidation  Act  1849, 
nl>^  to  arraogements  between  debtors  and  their 
-cn^tors,  under  the  superintendence  and  control  of  the 
<raTt 

Heeticgs  were  held  nnder  the  said  petition,  and  a 
fnpOBal  and  amended  proposal  were  filed  under  the 
aid  urangement  cUnaes,  and  the  amended  proposal 
«»<D  the  28th  June  1861  approved  and  coulirmed 
l?  the  eonit,  and  in  parsaance  thereof  a  deed  was  pre- 
pnd  and  executed  by  the  pit  and  by  the  great  body 
<(  tlie  ereditors,  whereby  provision  was  made  for  ap- 
Hjiag  the  aaaets  of  the  pit.  nnder  the  inspection  of 
«)taii  inspectors  appointed  by  and  made  parties  to 
th  aid  deed,  in  satisfying  the  claims  of  creditors  in 
Buatr  therein  mentioned,  and  by  the  said  deed  the 
«tjte  was  (subject  to  the  pravisions  thereof)  to  be 
*dsi>i>istered  as  in  bankruptcy. 

Many  years  ago,  and  before  either  Edward  Pedder  or 
^  pit.  were  partners  in  the  bank,  and  whilst  the 
imtesi  of  the  said  bank  was  being  carried  on  by  the 
P<d<ceaors  in  business  of  the  pit.  and  Edward  Pedder, 
*  luakiDg  account  was  opened  by  the  said  mayor, 
aliieraien  and  bnrgesses,  with  the  said  then  banking 
fan,  which  accmnt  was  continned  with  the  said  bank 
■ltd  the  formation  of  the  said  firm  of  Pedder  and 
Cs  and  was  then  continued  with  the  said  firm  nntil 
Ike  death  of  the  said  Edward  Pedder,  and  afterwards 
*itli  the  pit.  until  his  said  snspension. 

The  aoeoimt  was  headed  "  Corporation  of  Preston  " 
■a  the  books  of  the  bank  and  in  the  pass-book,  in  which 
Droin  time  to  time  a  copy  of  the  said  banking  occonnt 
^  written  op,  and  which  pass-book  was  from  time  to 
*aw  delivered  by  the  bank  to  Mr.  Phillip  Park,  who 
ffled  the  office  of  treasurer  and  steward  of  the  said 
■uyw,  aldermen  and  bnrgesses. 

Ibe  corporation  of  Preston,  after  the  passing  of  the 
'•tit  and  Wash-hoosfti  Act  1846,  and  for  the  purpose 
•f  pcrfoming  their  duties  arising  from  the  adaption  of 
*^  laid  AiS,  kept  another  account  with  Pedder  and 


Co.,  which  was  headed  "  Corporation  Batlis  and 
Wash-houses  Bevenne  Account  with  the  Books  of  the 
Bank,"  and  in  the  pass-book,  in  which  from  time  to 
time  a  copy  of  the  ssid  banking  account  was  written 
np,  and  which  pass-book  was  from  time  to  time  de- 
livered to  the  said  Phillip  Park. 

The  said  treasurer  from  time  to  time  made  payments 
to  the  bank  to  the  credit  of  the  said  corporation  of 
Preston  account,  such  payments  being  of  moneys  levied 
as  watch-rate  on  the  township  of  Preston,  and  of  rents 
of  land,  market-tolls  and  other  income  derived  from 
property  of  the  said  mayor,  aldermen  and  bni^esses, 
and  cheques  were  from  time  to  Ume  drawn  on  behalf 
of  the  said  mayor,  aldermen  and  burgesses  upon  tha 
said  account,  and  paid  by  the  bank. 

Such  cheques  were  dirawn  by  the  said  treasurer  of 
the  said  mayor,  aldermen  and  burgesses,  or  by  Messrs. 
Park,  Son  and  Garlick,  the  firm  of  surveyors,  of 
which  the  said  treasurer  was  a  partner,  and  were  ex- 
clusively in  respect  of  salaries  to  officers  of  the  said 
mayor,  aldermen  and  burgesses,  payments  to  the  police 
force,  and  of  other  liabilities  of  the  said  mayor,  alder- 
men and  burgesses. 

The  said  treasurer  from  time  to  time  also  made 
payments  to  the  bank  to  the  credit  of  the  baths 
and  wash-bonses  acooimt,  such  payments  being  of 
moneys  levied  as  baths  and  wash-houses  rate  in  the 
towniships  of  Preston  and  Fiahwick,  which  together 
comprise  the  whole  of  the  said  borongb,  and  cheques 
were  from  time  to  time  drawn  on  behalf  of  the  said 
mayor,  aldermen  and  burgesses  upon  the  sud  baths 
and  wash-houses  account  and  paid  by  the  bank. 

The  said  corporation  oi  Preston  accounts  wen 
balanced  half-yearly  in  the  said  books  of  the  bank  and 
pass-books;  no  entries  were  made  to  the  credit  or  debit 
of  the  said  accoiuits  in  respect  of  payments  to  the  bank 
by  or  on  behalf  of  the  local  board  of  health  hereinafter 
mentioned,  or  in  respect  of  payments  to  the  said  local 
board  of  health  or  their  order;  the  balances  of  the  said 
corporation  of  Preston  accounts  were  at  times  in  favour 
of  the  bank  when  the  balances  of  the  accounts  of  the 
local  board  of  health  hereiuafter  mentioned,  or  one  of 
them,  were  agunst  the  bank,  and  the  balance  of  the 
said  corporation  of  Preston  accotmts  were  at  other 
times  against  the  bank  when  the  baUnces  of  the  said 
aocounts  of  the  local  board  of  health,  or  one  of  them, 
were  in  favour  of  the  bank ;  interest  was  allowed  to  or 
by  the  bank  (and  introduced  into  the  said  corporation 
of  Preston  accounts)  on  the  balances  from  time  to  time 
without  regard  to  the  state  of  the  other  accounts  here- 
inafter mentioned ;  a  higher  rate  of  interest  was  taken 
by  the  bank  from  their  customers  whose  accounts  were 
in  favoni  of  the  bank  than  was  allowed  to  customers 
on  balances  in  their  favour. 

The  following  are  specimens  of  the  forms  of  the 
cheques  so  drawn  on  the  bank  in  respect  of  the  said 
corporation  of  Preston  accounts: — 
"Ko.  Preston  Old  Bank.     March  28,  1861. 

(Established  in  1776.) 
"Messrs.   Pedder  and   Company,   pay   to    Joseph 
Gibbous   or  bearer  forty-eight  pounds  9s.    \ld.,  on 
account  of  the  corporation  of  Preston. 

" 4Sl. 9s.  \ld.         *•  Pabk,  Sos  and  Garlick." 
"No.  Preston  Old  Bank.        Kov.  9,  1860. 

(EsUblished  in  1776.) 
"  Messrs.  I'edder  and  Company,  pay  to  Messrs.  J. 
A.  and  J.  Blackburn  or  bearer  twenty-one  pounds 
I  Is.  3d.  on   account  of  the  corporation   of  Preston 
baths  and  wash-honses. 
"211  lis.  3d 

(Signed)      "  Pabk,  Sos  and  Gabuck." 
At  the  time  of  the  said  suspennon  of  payment  then 
was  a  balance  on  the  said  corporation  of  Preston  ac- 
count other  thin  the  baths  and  wash-houses  account 
in  favour  of  the  pit.  of  5815/.  12$.  6d. 
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Peddkb  v.  The  Mayor,  Aldebuen  amd  Buboesses  ok  Pbkstok. 


[C.  B. 


The  said  mayor,  aldermen  and  burgesses  hare  since 
that  time  paid  to  the  credit  of  the  said  corporation  of 
Preston  account  the  sum  of  8 ISA  16s.  7ii.,  and  the 
balance  after  snch  payment  is  the  said  sum  of 
4996^  1 6s.  Id.,  which  is  claimed  in  this  action  by 
the  pit.,  with  the  assent  and  by  the  direction  of  hu 
said  inspectors. 

Tliere  was  also  a  balance  in  favour  of  the  pit.  on 
the  baths  and  wash-honses  account  of  20U.  ISt.  Sd,, 
which  balance  has  been  paid  by  the  mayor,  aldermen 
Acd  bni^eiises  to  the  pit. 

The  PubUo  Health  Act  18-18  (11  &  12  Vict  c  63) 
was  by  a  provisional  Order  in  Council  confirmed  by 
the  Act  of  13  &  14  VicL  c.  90,  pnt  in  force  in  the 
borongh  of  Preston,  the  district  of  the  said  borough 
«iid  the  district  of  the  local  board  of  health  under  the 
aald  Public  Health  Act  bung  co-eztensiTO. 

The  district  is  ezclusirely  composed  of  two  town- 
ships, tho  township  of  Preston  and  the  township  of 
f  isliwicic  furming  together  the  borough  of  Preston. 

By  the  Public  Health  Act  1848,  sect  12,  it  is 
•enacted  that  in  every  district  exclusively  consisting  of 
the  whole  or  part  of  one  corporate  borough,  the  mayor, 
aldermen  and  burgesses  of  such  borongh  shall  be 
the  conncil  of  the  borough  within  and  for  such  district 
the  local  board  of  health  under  this  Act,  mi  such 
•council  shall  exerdse  and  execute  the  powers,  autho- 
ntles  and  duties  of.  such  local  board,  according  to  the 
Jaws  for  the  time  being  in  force  in  respect  to  the 
municipal  corporations  in  England  and  Wales. 

By  the  Local  Government  Act  1858  (21  &  22 
Vici.  c.  98,  a.  24)  it  is  provided :—"  Constitution  of 
local  boards. — The  duty  of  carrying  into  execution  this 
Act  shall  be  vested  in  a  local  hoard,  and  such  local 
board  shall  be  (1.)  incorporate  borongba,  the  mayor, 
aldermen  and  burgesses  acting  by  the  council,  the 
<»uiicil  of  the  said  borough  as  continued  to  perform 
the  powers  and  duties  vested  in  it  by  the  said  Public 
Hciilth  Act,  and  thb  Local  Health  Act,  and  the  Local 
-Government  Act  18.'>8,  and  other  Acts  amending  the 
•ame." 

Tlie  said  local  board  of  health  have  nnder  the 
powers  of  the  said  Acts,  in  execution  of  their  duties 
connected  with  drainage,  sewerage  and  other  matters, 
from  time  to  time  mads  and  collected  general  rates 
extending  over  the  whole  of  thdr  district ;  also  special 
district  rates  extending  respectively  ever  portions  only 
-of  th/ir  district. 

The  local  board  of  health  some  time  before  the 
Snd  March  1854  opened  two  banking  accounts  with 
the  said  bank,  one  of  the  accounts  being  called 
in  the  books  of  the  bank  and  the  pass-books  the 
'*'  General  District  Bate  Acconnt,"  and  the  other  the 
"Special  District  Bate  Aooonnt,"  the  said  two  ac- 
counts relating  to  rates  levied  by  the  said  local  board 
ofhe:Ulh.  Ou  the  2ndMarchI854  the  said  two  accounts 
were  closed,  and  the  balances  of  the  same  were  carried 
to  a  new  account  then  opened  by  the  local,  board  of 
heelth  with  the  said  bank,  called  the  "  Preston  Local 
Board  of  Health  Account,"  and  which  account  fix>m 
the  month  of  July  1855  to  the  time  of  the  plt.'s  sus- 
pension of  payment  was  headed  in  the  books  of  the 
bank  and  in  the  pass-book  containing  a  copy  of  such 
account,  and  which  pass-book  was  from  time  to  time 
delivered  to  an  officer  of  the  local  board  of  health  as 
follows :  "  Preston  Local  Board  of  Health,  in  account 
with  Preston  Old  Bank." 

Puyments  were  from  time  to  time  made  on  behalf 
of  the  local  board  of  health  to  the  bank  to  the  credit  of 
this  account,  consisting  of  amounts  received  for  rates 
levied  by  the  said  local  board  as  aforesaid  (and  not 
being  water-rates),  and  of  other  funds  belonging 
to  the  said  local  board,  and  acquired  by  them  in 
pursuance  of  the  provisions  of  the  said  Acts,  and  pay- 
ments were  from  time  to  time  made  by  the  bank  and 
charged  to  the  debit  of  this  account  on  scooont  of  ex- 


penses and  liabilities  incurred  by  the  said  local  board 
in  execution  of  the  powers  and  duties  of  the  said  Acts. 
Such  payments  by  the  bank  were  made  on  cheques 
signed  on  behalf  of  the  said  local  board  of  health  by  the 
engineer  of  the  said  board  and  two  members  of  the 
oonnciL 

Such  cheques  were  of  a  colour  different  from  that  of 
the  cheques  drawn  on  the  said  corporation  of  Preston 
accounts,  as  above  mentioned,  and  also  from  that  of  the 
cheques  on  the  local  board  of  health  water  account, 
heremafter  mentioned. 

The  following  is  a  specimen  of  the  form  of  the 
cheques  so  drawn  on  the  sud  bank  on  behalf  of  the  said 
local  board  of  health  ou  general  acconnt : — 

"  No.  585.  *■  March  28th,  1861. 

''  Preston  Old  Bank.    General  Account. 
"Established  in  1776. 
"  tfessrs.  Pedder  and  Company,  pay  to  Mr.  Richard 
Hoyle  or  order  the  sum  of  one  hundred  and  twenty-one 
pounds  seven  shillings  and  five  pence,  for  the  local 
board  of  health. 

"  JoHS  Nbwtoji,  Engineer. 
"  lioBEKT  Bbhson,  Jun. )  Members  of  the 
"  John  Gudgeon  j       Council. 

12U  7».  54" 
At  the  time  of  the  said  suspension  of  payment  there 
was  a  balance  in  favour  of  and  due  to  the  said  local 
board  of  health  on  the  said  general  acconnt  of 
1719/.  5*.  6*  In  the  year  1853  the  Preston  Water- 
works Act  1853,  16  &  17  Vict  (Local  and  Personal)  c 
cxlvUi.,was  passed,  and  the  local  board  of  health  acquired 
the  waterworks  tiierein  mentioned  under  the  powers 
thereby  conferred. 

In  pursuance  of  the  pronsions  of  that  Act,  the  said 
local  board  of  health  levied  water-rates  over  the  whole  of 
the  sud  borough ;  and,  imder  sect  54  of  the  same  Act, 
kept  in  their  books  a  separate  and  distinct  water 
account,  and  an  account  was  kept  with  the  bank  from 
theyear  1854  to  the  time  of  the  pit's  enspension  of 
payment,  and  from  the  year  1855  to  the  time  of  the 
said  suspension,  was  headed  in  the  books  of  the  said 
bank  and  in  the  pass-book  containing  a  copy  of  such 
accoimts,  and  which  pass-book  was  from  time  to  time 
delivered  to  the  local  board  of  health  of  health  sis 
follows:  "The  Preston  Local  Board  of  Health  ia 
account  with  the  Preston  Old  Bank." 

Payments  were  from  time  to  time  made  on  behalf  of 
the  local  board  of  health  to  the  bank  to  the  credit  of 
the  said  local  board  of  health  water  account,  and  pay- 
ments were  from  time  to  time  made  by  the  bank  on 
cheques  drawn  upon  and  debited  to  the  said  water 
account  Such  cheques  were  drawn  in  respect  of  lia- 
bilities of  the  said  local  board  of  health  incurred  in 
connection  with  the  making  and  nrainteuaace  of  tbe 
said  waterworks  and  the  supply  of  water  to  their 
district 

The  cheques  upon  which  such  puyments  were  made 
were  signed  on  behalf  of  the  local  board  of  health  by 
the  engineer  of  the  said  local  board  and  two  mem- 
bers of  the  council. 

The  following  is  a  specimen  of  the  form  of  cheque: 
so  drawn  on  the  said  bank  on  behalf  of  the  said  local 
board  of  health  on  water  acconnt : — 

"  No.  497.  Preston  Old  Bank.     March  28,  1861 . 

Water  Account     Established  177(!. 
"  Messrs.  Pedder  and  Company,  pay  to  Mr.  Richarc 
Hoyle  or  order  the  sum  of  twenty-five  pounds  thirteei 
shillings  and  sixpence  for  the  local  board  of  health. 
"  JoHK  Newtom,  Engineer. 
"  BoBT.  Benbov,  Junior  >  Members  of 
"  John  Gudoeoh,  J   Coancil." 

"251  13».  6A" 

At  the  time  of  the  said  siupension  of  payment  ther 
was  a  balance  in  favour  of  and  due  to  the  said  loca 
board  of  health  on  the  said  water  account  u 
3277/.  10».  7* 
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Pbddkr  v.  Thb  Mator,  Aldermkx  axd  Buroessks  op  Prbston. 


[C.  B. 


Tlie  Slid  general  account  and  water  account  were 
mpectirely  bsltoced  half-yearly  in  the  books  of  the 
Imk  ud  in  the  paas-boolu,  bnt  for  the  purpose  of 
acntaioiiig  whether  any  and  w1<al  interest  was  to 
hallinred  by  or  to  the  bank,  the  said  board  of  health 
gatai  account  and  local  board  of  health  water 
■toast  were  treated  as  one  account. 

Tbt  tieanirer  of  the  mayor,  aldenneo  and  bnr- 
gSKi  did  not  draw  npon  or  make  payments  to  the 
ffidit  of  the  Slid  local  board  of  health  general  ncconnt 
ad  local  board  of  health  water  account,  or  either  of 
liaii,  or  in  any  way  exercise  control  over  either  of 
ttesame. 

Tlij  nuetings  of  the  conncil  ten  called  on  by  notice 
qud  by  the  mayor,  and  by  one  summons  from  the 
im-dak. 

Tbe  sommonsei  ar«  signed  in  the  following  form : — 
'BobertAscrofl,  town-clerk,  and  clerk  to  the  local  board 
i  healtb,"  and  specify  all  the  business  proposed  to  be 
baacted  at  the  meeting,  whether  relating  to  corpora- 
liti  or  local  board  business,  bnt  distinguishing  the  one 
Inmeas  from  the  other. 

At  the  amndl  meetings,  so  called,  the  business  both 
tf  tie  oocporation  and  local  board  is  transacted  in  tbe 
Kds  mentioned  in  such  summons. 

Tbe  minntes  and  accounts  of  the  corporation  are 
bpt  ia  separate  books  from  those  of  the  local  board  of 
kiltlu 

Tbt  mnote-books  in  each  case  me  headed  as 
&llon:- 

"Bnongh  of  I>restoo,  in  the  county  of  Lancaster. — 
At  a  meeting  of  the  conncil  of   the  said  borough 

Aid  in  each  case  the  proceedings  are  signed  by 
Ub  mayor,  and  published  in  one  book. 

Oae  finance  committee  is  appointed  on  the  9th  Not. 
a  tacb  year,  which  manages  tbe  financial  matters, 
^  of  tbe  corporation  and  local  board,  and  iheir  pro- 
cttdiags  are  entered  in  one  book. 

Tl»  aoeoants  of  the  mayor,  aldermen  and  bnr- 
psa  are  audited  by  a  person  appointed  by  tbe  mayor 
oiidiMr,  under  the  5  &  6  Will.  4,  c  76,  s.  93,  and 
^  two  penons  elected  auditors  under  same  statute, 
■Kt-  37 ;  and  on  being  audited  are  rigned  as.  fol- 
tts;— 

"  Robert  Parker,    -t 
"Henbt  Jeicninss,   J-.iuditors." 
"J.  F.  HiGoras,         J 

Tbeaoconnts  of  the  local  board  of  health  are  audited 
ntethe  Public  Health  Act  1848,  s.  122,  and  the 
Ittil  Goremment  Act  1858,  s.  60,  and  are  audited 
^  tbt  tame  three  auditors,  and  on  being  audited  are 
sped  by  such  three  auditors. 

Ite  said  local  board  of  bedth  hare,  under  the 
frai  of  the  said  Public  Health  Act  and  Local 
'"^oiment  Act,  borrowed  for  the  purposes  of  main 
^BOMft  within  the  said  township  of  Preston  large 
^  i^on  mortgage  of  the  special  district  rates  of  the 
■id  townabip,  and  which  sums  are  still  due. 

^■aid  local  board  hare  also,  under  the  powers 
« tbe  said  Public  Health  and  Local  Goremment  Acts, 
od  flit  laid  Waterworks  Act,  borrowed  large  sums  on 
•  leeaiity  of  the  said  rents,  rates,  and  works  men- 
'''■'d  is  tht  last- mentioned  Act,  and  which  last-men- 
•wtd  anna  are  still  due. 

Tbt  mayor,  aldermen  and  burgesses  are  indebted  to 
^o«s  creditors,  some  of  them  by  specialty,  some  by 
•^  emtrart;  but  none  of  such  creditors  hare 
*3J  secsrity  for  their  debts  over  the  said  general  and 
■iwal  dittrict  rate*,  and  water  rents  and  rates  and 
'"•fwoHa,  or  any  part  thereof. 

Tbe  laid  mayor,  aldermen  and  bnrgesses  claim  to 
»  <*  against  the  said  balance  of  4996/.  16».  Id. 
(■Ui  balaace  is  not  otherwise  disputed  by  the  said 
^^1  ddermen  and  bnrgesses)  the  said  sums  of 
■'IH  Si.  6il.  and  32772,  lOs.  ItL,  the  said  balance  of 


the  said  local  board  of  health  general  account  and 
local  board  of  health  water  account. 

The  said  Preston  Waterworks  Act  1858  accom- 
panies this  case,  and  may  be  referred  to. 

It  has  been  agreed  between  the  parties  that  all 
amendments,  if  any,  in  accordance  with  the  real  facts 
which  the  conrt  may  think  ought  to  be  made  in  order 
to  enable  them  to  decide  the  matters  in  qnestion  be- 
tween tbe  parties  shall  be  mode  accordingly,  and 
that  the  conrt  shall  hare  the  power  of  drawing  alt 
inferences  of  facts  which  a  jury  oaght  properly  ttf 
draw. 

The  qnestion  for  the  opinion  of  tbe  court  is,  whether 
the  defts.  are  entitled  ,ta  set  off  the  laid  sums  sought 
to  be  set  ofi,  or  any  part  of  the  same. 

S.  Temple  {Ai^tuI  with  him)  for  the  pit. — ^Tbe 
defts.  can  hare  no  defence  to  this  action  by  way  or 
set-off.  They  were  a  distinct  body  from  tbe  local' 
board  of  health,  and  cannot  set  off  a  debt  due  to  the- 
latter  against  a  debt  due  by  them  in  their  municipal/ 
capacity.  The  assets  of  the  two  bodies  are  distinct,. 
and  so  are  their  liabilities;  and  it  would  be  inter- 
fering with  the  rights  of  the  creditors  to  allow  this 
set-off,  they  having  contracted  with  reference  to  the- 
state  of  the  separate  accounts.  If  these  debts  could 
be  set  off  at  law,  they  conld  not  in  equity,  as  tha- 
effect  of  the  set-off  is  to  apply  the  funds  of  th» 
local  board  of  health  to  the  payment  of  the  municipal 
debts  of  the  corporation,  which  would  be  a  frand  on 
the  local  boaM  of  health.  He  cited  11  &  12  Vict, 
c.  63,  ss.  12,  86,  99  ;  5  &  6  WUl.  4,  c.  76,  as.  65,  76» 
92;  Gale  r.  LiMrell,  I  Y.  &  Jer.  180. 

MeOish,  Q.C.  for  the  defts. 

Ebuc,  C  J. — I  am  of  opinion  that  onr  judgment  must 
be  for  the  defts.  The  assignees  of  the  bankrupt  haT» 
sued  the  mnnidpal  corporation  for  a  debt  of  50001., 
and  the  corporation  claims  to  set-off  a  debt  due  from 
the  pit.  to  the  corporation.  There  is  no  doubt  that 
the  corporation  owes  this  debt,  and  that  tbe  debt 
claimed  to  be  set  off  is  also  due  to  them.  Ordinarilj 
speaking,  therefore,  this  is  a  case  in  which  the  debts 
could  be  set  off.  But  it  has  been  said,  and  this  has 
been  the  grand  point  of  discussion  in  this  ease,  that 
the  corporation  of  Preston,  in  fact,  fills  sereral  capad- 
ties.  Three  such  capacities  hare  been  put  forward, 
their  ordinary  municipal  capacity,  that  of  local  board 
of  health,  and  that  of  managers  of  baths  and  wash- 
houses,  and  it  is  contended  that  the  municipal  corpora-^ 
tion  is  distinct  from  that  body  in  their  capacity  of 
local  board  of  health,  as  an  individual's  ordinary 
capacity  is  distinct  from  his  capacity  of  executor ;  in 
other  words,  that  these  debts  were  doe  from  and 
to  the  corporation  in  different  rights.  U  is 
clear  to  me,  however,  that  the  corporation  of 
Preston  is  debtor  and  creditor  in  both  cases,  and 
is  in  contemplation  of  law  one  and  tha  same  person  in 
both  easts.  Xo  doubt  cases  might  be  put  in  which  it 
would  be  very  nnjost  that  the  corporation  should  take- 
funds  belonging  to  the  local  board  of  health  and  apply 
them  to  municipal  purposes ;  and  perhaps,  if  the  effect 
of  the  set-off  was  to  do  this,  this  might  be  a  gcei 
equitable  objection  to  the  set-off  being  allowed.  Bnt 
it  is  not  necessary  to  go  uito  that,  because  I  think 
that  this  objection  is  put  forward  nominally  on  behalf 
of  tbe  local  board  of  health,  bnt  really  in  order  to 
sacrifice  their  interests  to  those  of  the  claimants  onth» 
estate  of  the  bankrupt.  I  think,  therefore,  the  defts. 
are  entitled  in  law  to  set  off  this  debt  against  tbs 
debt  claimed  by  the  pit.,  and  I  see  no  reason 
whatever  why  in  equity  he  should  be  prerented 
doing  10. 

WiLUAHS,  J. — I  am  of  the  same  opinion.  The 
local  board  of  health  are  not  a  corporation,  or  capable 
of  being  proprietors  of  money ;  all  their  property  is 
rested  in  the  defts.,  and  the  effect  of  the  deftf.  opening 
an  account  with  the  bank  upon  an  account  headed 
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"Local  Board  of  Health,"  u  simplf  to  constitate  a 
loaa  from  tlie  delta,  to  the  bank.  If  that  money  bad 
to  be  recovered  in  an  action,  tlie  defts.  wonld  have  to 
bring  the  action,  and  instead  of  doing  that  they  niiij, 
under  the  etatnte,  set  it  off.  These  ore  mntnd  debt* 
between  the  bank  and  the  corporation  in  their  ordi- 
nary capacity.  If  the  corporation  were  to  declare  in 
an  action  against  the  bank,  they  would  declare  in  the 
ordinary  form,  and  not  in  any  special  character. 

WiLLES,  J.— I  am  of  the  same  opinion. 

Btles,  J.— As  soon  as  it  appeared  that  Mr.  Mellish 
appeared  both  for  the  local  board  of  health  and  the 
defts.  all  pretence  for  interference  on  equitable  grounds 
was  at  an  end,  because  a  court  of  equity  would  only 
interfere  where  a  party  appeared  and  asserted  that  his 
rights  were  in  peril.  The  question  is  therefore  simply 
an  ordinary  one  of  set-off,  and  on  that  I  am  not  indis- 
posed to  concnr  in  the  opinion  of  the  rest  of  the  court. 
I  only  hope  that  I  am  not  too  mnch  influenced  in  so 
doing  by  the  consideration  that  it  is  that  which  is 
demanded  by  the  real  justice  of  the  case. 

Judgment  for  deJU. 


COTIBT  OF  EZCHEQXTKB. 

Bepoited  bjr  F.  Bailet  and  H.  LnoB,  Eaqn.,  Barrlsters- 
at-Law. 

Monday,  Jwu  9. 
Fredericks  (app.)  v.  Howie  (resp.) 
Booth,  thow,  or  travelling  theatre  at  a  fair — Not  a 
tenement  mlhin  meaning  of  Metropolitan  Police  Act 
(2  #  3  Vict.  c.  47,  ».  46). 
A  booth  or  ihoto  comitting  of  two  earavam  or  Kag- 
goni  on  tcheeU  temporarily  itaked  to  the  ground  and 
toed  0$  a  theatre  [into  which  admiuion  viai  ob- 
tained by  pot/ment  of  3d.  each  person)  at  fairs  by 
tfroKng  players  is  not  "a  house  or  other  tenement 
for  the  purpou  of  being  used  at  an  unlicensed 
theatre  "  toilhin  the  meaning  of  the  A6th  section  of 
the  Metropolitan  Police  Act  (,2  4  3  Vict.  c.  47), 
and  therefore  the  manager  of  such  a  booth  or  show  is 
not  liable  to  the  penally  imposed  by  that  lection  on 
persons  keeping,  using,   or  knowingly  letting  any 
house  or  other  tenement  for  the  purpose  of  being 
used  as  an  unlicented  theatre. 
.  This  was  a  case  stated  for  the  opinion  of  the  court 
under  the  20  &  21  Vict,   c  40,  by  John  Gurncy 
Fry  and  Nat.  Powell,  Esqrs.,  two  of  her  Majesty's  jus- 
tices of  the  peace  for  the  county  of  Essex. 

On  the  11th  Not.  1861,  Howie,  the  resp.,  and  who 
is  a  superintendent  of  the  Metropolitan  Police  Force, 
brought  before  the  said  two  justices,  then  and  there 
acting  in  and  for  the  said  county  of  Essex,  sitting 
together  in  petty  session  at  Stratford,  in  the  county 
of  Essex,  aud  within  the  metropolitan  police  district, 
tlie  above-named  app.,  and  charged  him  that  he  had, 
on  the  2nd  Nov.  1861,  at  the  parish  of  Dorking,  in 
the  connty  of  Essex,  and  within  the  metropolitau 
police  district  aforesaid,  been  found  performing  in  a 
certain  tenement  used  as  an  unlicensed  theatre,  con- 
trary to  the  statute  in  that  case  made  and  provided. 

On  the  Ilth  Nov.  1861  the  informstion  or  charge 
came  on  to  be  heard  before  tis'  the  said  J.  G.  Fry 
and  N.  Powell,  E»q.i.,  as  such  justices  as  afore- 
said, sittuig  together  in  petty  sessions  at  Stratford  as 
aforesaid,  when  both  parties  appeared  before  ns,  and 
we  then  and  there  heard  and  determined  the  said  in- 
formation or  charge.  The  said  information  or  charge 
arises  under  the  statute  passed  in  the  session  of  Par- 
liament holden  in  the  second  and  third  years  of  the 
reign  of  her  Majesty  Queen  Victoria  (c.  47),  for  better 
improving  the  police  in  and  near  the  metropolis,  and 
under  the  46th  section  of  the  said  statute,  by  which  it 
>s  enactM  "  that  it  shall  be  lawful  for  the  Commis- 
noners  of  Police,  by  order  in  writing,  to  authorise  any 


superintendent  belonging  to  the  metropolitan  police,, 
with  such  constables  as  he  may  think  necessary,  to 
enter  into  any  houfe  or  room  kept  or  used  within  the 
said  district  for  stags  plays  or  dramatic  entertain- 
ments, into  which  admission  U  obtained  by  paymeut 
of  money,  and  which  is  not  a  licensed  theatre  at  any 
time,  when  the  same  shall  be  open  for  the  reception  of 
persons  resorting  thereto,  and  to  take  into  custody  all 
persons  found  therein  without  lawful  excuse;   and' 
every  person  keeping,  using,  or  knowingly  letting  any 
bouse,  or  other  tenement,  for  the  purpose  of  being  used,' 
as  an  unlicensed  theatre,  shall  be  liiible  to  a  penalty 
not  more  than  202.,  or,  in  tlie  discretion  of  the  magis- 
trates, may  be  committed  to  the  house  of  correction,, 
with  or  without  hard  labour,  for  a  time  not  more  than, 
two  calendar  months ;  and  every  person  performing 
or  being  therein  without  lawful  excuse,  shajl  be  liable 
to  a  penalty  not  more  than  40*.,  and  a  oonviction 
under  tliis  Act  for  this  offence  shall  not  exempt  the 
owner,  keeper,  or  manager  of  any  such  house,  room, 
or  tenement,  from  any  penalty  or  penal  consequences 
to  which  he  may  be  liable  for  keeping  a  disorderly 
house,  or  for  the  nuisance  thereby  occasioned;"  and. 
it  was  contended' before  ns  on  behalf  of  the  app., 
as  hereinafter  mentioned,  that  the  temporary  tfaeatrv 
or  building,  or  booth,  hereinafter  described,   was  not  a 
tenement  within  the  meaning  of  that  provision.     Upoa 
hearing  the  said  information  or  charge,  and  the  evidence 
and  arguments  which  each   of  the  said  parties  had  to. 
lay  before  us  it  appeared   to  us  that  it  was  proved  or 
admitted,  and  we  were  of  opinion,  that  the  said  D. 
Howie  was  duly  anthorised  by  an  order  in  writing  of 
the  Commissioners  of  the  Metropolitan  Police  to  enter 
with  such  constables  as  be  should  think  necessary  aa 
unlicensed  theatre  situate  on  premises  known  as   tlie 
Peto  Arms,  Dorking,  in  the  metropolitan  jiolice  district, 
and  that  with  such  authority   and  accompanied    by 
several  constables   ho   proceeded  on   the  evening  of 
Saturday,  2iid  Nov.  1861,  at  about  eight  o'clock,  to 
a  temporary  and  portable  theatre  or  booth  hereinafter 
described,  where  he  saw  the  said  F.    Fredericks    the- 
app.  within  the  said   temporary  and  portable  theatre 
or  booth,  and  that  the  persons  who  were  then  on  the 
stage  were,  together  with  the  said  F.  Fredericks,  thea. 
and  there  token  into  cnstody.     That    the  said   P;. 
Fredericks  was  then  and  there  the  owner,  keeper  and 
manager  of  the  said  temporary  and  portable  theatre 
or  booth,  and  the  manager  of  a  company  of  stroUio|; 
players,  who  were  with  others  then  and  there  dressed 
in   theatrical  costume    and    acting   a    stoge   play  or 
theatrical  performance.     That  the  said  temporary  and' 
portable  theatre  or  booth  was  not  a  licensed  theatre, 
that  it  was    then  and   there  temporarily  placed  an* 
situate   within    the  Metropolitan  Police  District,  that 
It  was    kept  and    used    by  the  said    F.  Fredericks- 
as  an  unlicensed  theatre,  and  for  stage  plays  or  dra- 
matic   entertainments,  and  into  which  admission  was 
obtained  by  payment  of  money,  namely,  3d.  for  each 
person ;  that  as  regards   the  construction  thereof  the- 
sald  portable  and  temporary  theatre  or  booth  con- 
sisted of  two  caravans  or  waggons,  drawn  from  place 
to  place  by  horses,  and  when  the  said  two  caravans 
or  waggons  were  joined  together  it  formed  a  temporary 
structure  in  size  about  twenty  yards  long  by  nine  yards 
wide,  and  about  eight  yards  high ;  that  it  had  a  boarded^ 
front  as  high  as  the  top,  and  that  the  boards  on  the 
sides  and  end  reached  about  two  yards  high ;  that  the 
remainder  of  the  sides  and  end,  and  also  the  rooF, 
were  of  canvas,  supported  by  poles  ;  that  there  were 
several  posts  in   the  ground  around  the  outside  ;    that 
the  door  through  which  persons  were  admitted  was   of 
wood,  that  inside  there  were  seats  erected  to  accom- 
modate about  300  persons,  and  that  there  was  a  stnge 
and  curtains  to  let  down.     That  the  said  temporary 
theatre  or  booth  was  put  together  in  the  following 
manner:    The  said  two  caravans,  which  stand  nponr 
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ibttb,  vm  placed  front  and  back ;  tlia  atage  wag 

brmi  bjrtwo  fl.tp>,  which  fall  down  and  funn'the 

hnl  floor,  Um  lida*  and  back  were  formed  by  np- 

liflhli,  ud  fixed  by  aerew  bolts  and  fastened  to  the 

fu;  the  whole  of  the  materiab  wen  portable,  capa- 

Ik  of  beiii(takaa  10  pieces  and  readjusted;  that  it 

nfired  about  foar  hoUra  to  pnt  it  np  and  two  and  a 

Uf  boin  to  take  down ;  that  the  materials  consisted 

<f  tn  cararasa,  and  materiab  brought  in  the  saiJ 

ennns,  and  taken  away  in  like  manner.     And  n|jon 

rte  vJMle  it  appeared  to  ns  that  it  was  proved,  and 

*i  «tn  of  opinion  that,  asanming  the  aaid  temporary 

■J  portable  theatre  or  bootb  to  bis  a  tenement  within 

tkcoaim;  of  the  said  46th  section  abore  mentioned, 

tk>  isBM  was  soch  aa  unlicensed  theatre  as  is  men- 

tiowd  in  the  sud  46th  section,  and  that  the  app.  was 

pilty  of  performing  and  being  therein  without  lawful 

ocaae.    It  waa  contended  on  behalf  of  the  said  app. 

tkK  tin  laid  temporary  and  p'lrtable  theatre  d'd  n»t 

•SKvitliin  the  meaning  of  the  said  46th  section,  on  the 

(nind  that  the  same  was  not  a  honse  or  tenement 

vitUn  the  meaning  of  that  Kection  ;  bot  we  were  of 

ifmoa  that  the  said  temporary  and  pnrtable  theatre 

«  booth  did  oome  within  the  aaid  word  tenement  in 

ui  4Slb  section,  and  this,  together  with  the  facta 

ikn  stated,  as  proTed,  were  the  grounds  of  oor  de- 

hnaiBation  in  the  case.     And  we  therefore  c  >nricted 

Ik  ip)i.  of  the  aaid  ofieuce,  and  did  adjudge  the  said 

f.  Fredtridu  tbo   alder  to   forfeit  and  pay  the  sum  of 

k,  topther    with   the  costs.     Wbeieopon  the   said 

If.  did,  porsnant  to  the  first  above-mrntioned  statute, 

tilUi  three  days  after  the  said  determination,  duly 

iffl;,  in  writing,  to  us  the  said  justices,  to  state  and 

ap  I  ease  setting  forth  the  facts,  and  the  grounds  of 

■I  (i«tcnniDation,,for  the  opinion  tberoon  of  the  said 

Com  of  Escheqoer  of  Pleas ;  and  did  duly  enter  into  a 

nnpiiaaiioF  to  prosecute,  wii  hont  delay,  such  appeal  and 

tt  nbmit  to  the  judgment  of  the  said  Court  of  Exche- 

ff  of  Pleas,  and  pay  such  costs  as  may  be  awarded 

^  tie  lame  court,  its  required  by  the  said  statute,  in 

ttebdulf.    And    therefore  we  the  said  justices  do 

Wnljr,  m  punmance  of  the  said  statnte,  state   and 

lip  tbe  taM  accordingly.     And  it  appears  to  us,  and 

n  kombly  submit  to  the  said  court,  that  tlia  question 

<f  In  ariung  upon  this  cassis,  whether  the  said  tem- 

fany  and  portable  theatre  or  booth  waa  or  was  not 

I  tcMBrat  within  the  said  46th  section  of  the  said  Act 

rf  Piffiament.     And  we  further  submit,  that,  if  the 

■fioioa  of  the  said  oourt  be  in  the  negative  upon  the 

Hd  ^station,  the  said  conviction  should  be  reversed  ; 

V  Mhcnrise   that    the    said    convictioa  should    be 

Ami.    Oireo  under  oor  hands  the  15th  March 

IMU  J.  0.  Fbt, 

N.  POWELU 

ipp.'i  pdnta. — ^Tbe  app.  will  contend  on  the 
kariag  of  diis  appeal  that  the  temporary  and  portable 
■tnoon  mentioned  in  the  case  is  not  a  tenement 
*ilUa  th*  meaning  of  the  3  &  3  Vict  c  47,  s.  46; 
tWt  ths  word  "tenement  "  Iiss  a  known  kgal  mekning, 
"i  avt  be  taken  to  have  that  sense  in  the  above 
<MiaiBt,  and  that  the  stmctnra  in  question  is  not 
*Wa  its  meaning. 

I«sp.'s  pmnts. — ^TTiat  tbe  word  "  tenement  "  is  of 
ioji  and  extansire  meaning,  signifying  inter  aVa  any- 
<^E  aied  as  •  dwelling-house  (r  place  of  habitation, 
"osqnmtly  the  said  portable  structure  having  been 
I"'  far  each  parpoees  must  be  conndered  as  a  tcne- 
■bi,  and  theiel^  came  within  the  S  &  3  Vict  c.  47, 
^  4(;  that  the  ssid  portable  structure  was  also  a 
*■>>,  sad  consequently  came  within  the  said  section 
**ei»atute. 

S.  Brmne  appeared  for  the  reap.— This  was  n 
•*^uy  booth  or  theatre,  a  travelling  show,  and  was 
■<M  ts  the  ftroond  on  which  it  stood.  By  tbe 
■*iil«as«  PoUee  Act,  3  &  3  Vict.  e.  47.  s.  46, 
P*«b|[T«n  to  thsCoBiaiidonsnaf  FoUcstanubo- 


rise  a  superintendent  belonging  to  tbe  metnip<iliiaa 
police  to  enter  unlicensed  theatres  and  take  away 
persons  found  there,  and  it  provides  that  every  person 
keeping,  W'ing,  or  knowingly  letting  any  bouse  or  other 
tenement  for  tbe  purpose  of  being  used  as  an  nn- 
licensed  theatre,  shall  be  liable  to  a  penalty  nA  more 
tiian  iOL.  or  may  be  committed  for  a  period  of  not 
more  than  two  months,  and  every  person  performing 
or  being  therein  without  lawful  exonse,  shall  be  liabU 
u>  a  penalty  not  more  than  40(.  [Bbahweu,  B. — 
The  question  is,  whether  tliia  booth  was  a  "tene- 
ment "  within  the  meaning  of  the  Act ;  coaM  it  not 
be  distrained  ?]  No  ;  it  was  fixed  to  the  groond. 
Davyi  V.  Dougltu,  28  L.  J.  193,  M.  C,  is  distinguish- 
able from  this  case.  It  was  there  held  by  this  court 
that  a  booth  used  as  a  theatre  by  strolling  plsyers  was 
not  "  a  house  or  other  place  of  pub'io  resort  for  the 
public  performance  of  stage  plays  "  within  the  meaning 
of  the  6  &  7  Vict  c.  68,  s.  2  (the  Act  for  regulating 
theatres) ;  but  this  is  ander  the  Metropolitan  PoKca 
Act  [Martin,  B.  referred  to  2  &  3  Vict  c  47, 
s.  38,  as  explaining  the  46th  section ;  and  to  Cokk 
Litt.  20  a,  as  to  the  definition  of  "  tenement,"  which 
signifies  properly  a  house  or  homestall,  but  mors 
largf  ly  comprehends  all  corporeal  inheritances  holden 
of  another;  and  to  2  Lill.  Abr.  S66.  foLijocK.  C.B. 
referred  to  Tomlin's  Law  Diet  tit  "Tenement." 
Bkakwell,  B..— I  can  distinguish  this  case,  Mr. 
Browne,  from  tbe  one  yon  cited ;  bat  certainly  not  in 
your  favour.] 

Poland  for  the  app.,  was  not  called  upon. 

Martct,  B.— This  booth  or  show  was  sunply  a 
moveable  chattel ;  in  fact  >t  ^**  nothing  mora  than  » 
moveable  cart,  and  unless  in  use  it  wonld  be  as  dis- 
trainable  as  any  other  chattel  by  tbe  kndlord.  The 
38th  section  of  the  2  &  3  Vict  c.  47,  says  that  tbe 
business  and  amusements  of  all  fairs  holden  within 
the  metropolitan  police  district  shall  cease  at  eleven 
o'clock  in  the  evening,  and  not  begin  earlier  than  six 
in  the  morning ;  and  that  if  any  boass,  room,  booth, 
standing,  tenl,  caravan,  waggnn,  or  other  place  shall, 
during  tbe  fair,  be  open  within  those  hoars,  a  constable 
may  take  into  custody  the  manager  and  every  person 
being  therein  not  quitting  on  being  ordered,  and  the 
manager  mSy  be  anbjected  to  a  penalty  of  not  more 
than  5/.,  &c. ;  bnt  the  46tb  section  refers  only  to 
"  any  honse  or  room,"  omittizg  the  words  '•  booth, 
standing,  tent,  caravan,  waggon,  or  other  place," 
altogether  from  that  section.  It  is  very  well  known 
that  persons  do  go  to  fairs  with  these  kind  of  corU  or 
booths,  and  my  own  impresuon  is,  that  these  latter  words 
were  intentionally  omitted  from  the  46th  section  of  the 
Aot  by  the  Legislature.  This  is  a  penal  cUuse  of  the 
Act  of  Parliament,  and  we  ought  to  see  cleariy  that  an 
offence  has  been  committed,  and  what  tbe  offence 
committed  is,  before  we  subject  any  one  to  its  con- 
sequences. I  am  of  opinion  that  this  is  not  within  the 
meaning  of  the  Act  of  Parliament,  and  that  osr  judg- 
ment most  be  for  the  resp. 

Braxwill,  B.— Tbe  matter  is  to  dear  that 
nothing  fiirtber  need  be  said  abont  it 

Chaxhell,  B. — Construing  the  46tb  section  of  tbe 
S  &  3  Vict  c.  47,  by  the  light  of  the  38th  section,  I 
think  this  booth  wss  not  a  "tenement"  witbiuthe 
meaning  of  tbe  46tb  section. 

Judgment  rtvened  and  eonvietion  quatked. 

Attorneys  for  the  app.,  Measi*.  Odf  and  Paddi$9», 
3,  Mew  BosweU-conrt 
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V.C.  K.]    The  Gcabuians  op  CantebAubt  v.  Tuk  Mayor,  &c.  of  Ca>tebbuuy.   [V.C.  K. 


v.  C.  XnnDEBSIiEY'S  OOXIKT. 

BapoitMt  tj  JoeaoA  UnciLn,  Stq,,  Burlitu-tt-LAw. 

June  S  and  3. 
The  Guabdiahs  of  the  Poob  of  tbe  Citt  of 
Ca^tekbdbt   v.  The  Matob,   Au>ebhe:i  and 

ClTIZEIIS  OF  THE  CiTT  OF  CaMTEBBUKT. 

Charilg — Poor  chargeable  to  the  paruh—JuriMdietion. 
Bj/thel  Geo.  2,  e.  30,  it  wiu  enacted  that  there  thould 
be  a  corporatiun  of  the  cilg  of  Canterbun/,  to  be 
called  Guardians  of  the  Poor,  who  should  manage 
and  govern  certain  landt,  ^.,for  the  benrfit,  main- 
tenance and  emploj/ment  of  the  poor  of  the  said 
'  dig,  and  that  the  guardians  should  give  a  bund  to 
provide  fur,  clothe,  educate  and  maintain  sixteen 
poor  iogr#,  who  were  to  be  nomiiuUed  and  ap- 
pointed by  the  mayor  and  oirporation  of  the  city  of 
Canterbury.  A  boy  having  been  nomiaattd  tu  the 
Khool  who  was  not  receiving  parish  rtlief,  the 
guardiata  refuted  to  admit  liim.  The  mayor  ami 
evrpuraliun  haning  brought  an  action  on  the  bund 
.  the  yuardlint  filed  a  bill  for  an  in/uuctton  to  re- 
strain the  acliun,  which  was  granted  on  jadgment 
being  given  m  the  usual  wag  i 
Setd,  thai  the municipit  corponition  were  not  obliged, 
M  stlectiag  objects,  to  limit  themselves  to  persons 
requiring  parish  relief,  or  the  children  of  such 
perpiHS ! 
Vtld  also,  that  although  the  question  might  inridenlalty 
hatebeen  decided  by  an  actiuM,  ye4,  supposing  the  pits, 
at  law  to  be  right,  tiiat  would  not  have  aamilted  thr 
boy,  but  only  recovered  a  sum  if  money ;  a  amrt  of 
equity,  ihtrefbre,  was  the  belter  trAtmal  to  try  the 
fpiestion. 

The  fucts  of.  ths  cue  in  tfaii  suit  appear  in  his 
Honour's  jodgment  below,  M  that  a  short  statement 
liera  will  suffice. 

Tbe  bill  was  filed  for  the  porpoae  of  patting  a  eon- 
■tmction  upon  an  Act  of  Parliament,  I  Geo. :!,  c.  SO, 
for  erecting  a  workhoa'-e  at  Canterbory,  for  employ- 
ing and  maintaining  tbe  poor  there,  and  for  better 
lighting  the  atre«ta  ut'  the  ciijr.  Th.a  Act  vested  cer- 
tain chiritj  prupertj  in  tbe  guardians  of  the  poor  of 
the  citjr,  tubjeoi  to  tbe  right  of  nomination  of  sixteen 
poor  boy*  hj  the  defts.  the  mayor  and  corporation  of 
the  city. 

The  charity  in  qnestion,  formerly  called  the  Hospital 
for  Poor  Priests,  and  aubseqnently  the  Blue-coat 
School,  was  fouuded  by  tbe  Archdeacon  of  Canterbury 
'  in  1240,  for  the  reception  of  poor  priests  and  other 
snbeneficed  clergy  unable  from  age  and  infirmity  to 
discharge  their  clerical  dnties.  This  hospital  escaped 
the  general  dissolution  and  suppression  of  religions 
houses  and  monasteries  during  the  reign  of  Henry  VIII. 
It  waa  afterwards  surrendered  to  Queen  Elisabeth, 
who  granted  it  to  tbe  mayor  and  corporation,  and 
thereupon  the  poor  priests  and  clerks  were  expelled. 
Since  that  period  np  to  the  time  of  the  passing  of  tbe 
above-named  Act,  it  was  tbe  practice  to  give  tbe 
benefit  of  the  charity  to  various  objects — sometimes 
the  sons  of  workmen,  sometimes  to  boys  characterised 
as  fit  objects  of  charity,  and  sometimes  to  the  children 
of  sim|j|y  poor  persons,  in  one  case  the  father  of  the 
boy  waa  called  an  innkeeper,  and  it  was  stated  that 
th>!  poor  boys  of  the  school  were  to  be  apprenticed, 
after  a  fixed  age,  at  a  fee  of  a  certain  amount. 

In  1 727-8  the  I  Geo.  2,  c.  30,  was  passed  (and  upon 
tbia  Act  the  chief  question  tnraed),  entitled  "  An  Act 
.for  erecting  a  workbunse  in  the  city  of  Canterbury, 
for  cmploybg  and  maintaining  the  poor  there,  and 
for  better  lighting  tbe  streets  of  the  said  city,"  con- 
taining varions  enactments  with  respect  to  the 
maintenance  of  the  poor,  and  the  maintenance 
and  employment  of  tiftliihool  and  hospital.  The 
incume  of  tbe  charity,  which  at  one  time 
lUMOiiM  to  lOOA  a-year,  an4  th»  expcnditnie  to  S6{, 


now  reached  the  sum  of  6001.  a-year,  and  dispotts 
having  arisen  as  to  the  meaning  of  the  words  "  poor 
boys,"  tbe  question  was  raised  by  tbe  nomination  of 
Edward  Godfrey  Trottman  to  the  school,  whom  tha 
pits,  refused  to  admit  to  the  benefit  of  tbe  charity  oa 
the  ground  that  be  wu  not  chargeable  to  the  parish, 
or  tbe  chilli  of  persons  who  weie. 

It  appeared  that  under  the  Act  of  Parliament  tbe 
pits,  had  given  a  bond  for  1000/.,  whereby  they  wcr* 
bound  to  admit  a  nominee  of  tbe  defta.  Upon  this 
bond  tbe  defts.  brought  an  action,  upon  which  tbe  pits, 
filed  their  bill  to  restrain  them,  but  the  action  was 
stayed  by  an  order  made  in  September.  The  pits, 
being  advised  that  they  had  no  legal  defence  applied 
to  tbe  Poor  Law  Commissioners  on  the  question  wheiber 
the  pMper  course  was  to  apply  to  this  court,  who  ex- 
pressed it  to  be  their  upiniunihat  it  was,  and  accordingly 
this  bill  was  filed  against  the  defts.  and  tbe  Attorney- 
General,  and  an  injunction  obtained,  judgment  being 
given  in  the  acliun  to  be  dealt  with  as  the  Ouuit  should 
think  fit  in  tbe  usual  way. 

The  dune  now  came  on  upon  motion  for  decree,  th* 
question  being,  whether  tbe  school  wss  restricted  to 
poor  b<iys  chargeable  to  the  parish  or  not. 
Baily,  Q.O.  and  Taylor  appeared  for  the  pits. 
Gltisse,  Q.C.  and  Hummer  for  the  defta. 
tt'icktns  for  tbe  Attomey-GeueraL 
SaUy,  Q.C.  in  reply. 

The  VicE'Chanueli.or. — In  tbia  case  the  mniu- 
cipal  corporation  of  Cauterbnry,  having  the  power  and 
ri);bt  of  nomination  of  boys  to  be  phtced  in  a  certain 
school  which  is  kept  up  by  tbe  gnardians  of  tbe  poor  of 
Canterbury,  the  question  has  arisen  whether,  in  making 
a  selection,  the  mayor  and  corporaUon  of  Canterbury 
ought    to  select  from   a   pdrticuUr  clasa  of  boys,  or 
whether,  provided  they  are  poor,  they  are  oblij>ed  to 
make  a  selection  from  those  who  are  actually  receiving 
pariah  relief.     That  question  has   been  raised   in    a 
manner  which,  at  first  sight,  one  would  be  almost  dis- 
posed to  regret,  though  it  appears  to  me  no  practical 
incunvenience  has  arisen  from  tbe  way  in  which  it  has 
been   presented   to   tbe  court.      It  comes  before  the 
court    iu    the    shape   of    a   bill  on  the  part  of  the 
guardians  of  the  poor  of  Canterbury,  to  restrain  the 
municipal  corporation   from    proceeding  in  an  action 
which   baa   been   commenced  upon  a  bond  given  by 
the  guardians  of  tbe  poor  to  the  municipal  corptn- 
tion,  tbe  condition  being  for  the  admission  of  those 
boys  selected   and   appointed   by   the  municipal  cor- 
poration.    At    first  sight  that  would  appear  to  be   a 
very  convenient  mude  of  dealing  with  the  matter,    bat 
when  I  look  upon  and  consider  the  ground  which  the 
pita,  have  taken,  it  appears  to  me  that  this  ooort    is 
bound  to  give  an  opinion  upon  the  question  which  haw 
been  raised,  namely,  as  to  the  best  mude  of  sdmioistar- 
ing  a  charity.     Now,  the  points  for  discnssion,  aikd  tbe 
decision  of  the  court,  would  seem  to  resolve  themaelves 
into  two  heads.     The  first  is  this  :    It  is  iiuisted 
on  the  part  of  the  defts.,  that  tbe  question  which  the 
court  is  asked  to   decide   upon  is  .one  which  can   be 
quite  as  well  decided  by  a  court  of  law,  and  that  it 
is  simply  a  purely  legal  question,  which  arises  in  tbe 
action  upon  the  bond,  and  that  therefore  this  conit 
ought  nut  to  entertain  the  suit,  but  ought  at  ouce  to 
dismiss  the  bill.     That  is  one  head.    The  other  is  the 
general  questiun  which  might  arise  either  is  this  conrt 
or  in  a  court  of  law,  whether  there  is  any  partictilar 
limit,  and  what  that  limit  is  as  to  tbe  class  of  persoas 
from  whom  the  municipal  corporation  are  to  select  tbe 
objects  of  this  educational  charity,  consisting  of  a  school 
for  the  maintenance  and  education  of  poor  boya.    Mow, 
with  regard  to  the  firat  question,  tbe  matter  appears 
to  me  to  stand  tbus :  By  the  Act  of  Geo.  2,  on  whicb 
a  great  deal  of  this  question  tarns,  the  guardians   of 
the  poor  of  Canterbury  were,  to  maintain  and  clothe 
iistetB  ^oor  bey*  «f  the  city  ef  Canterboiy,  aad  liie 
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i^kK  of  the  charity  were  to  ba  appointed  by 
Itf  mmicipil  corporatiun  of  the  city.  Tha  cor- 
fMitim  «f  the  puxlion*  who  were  to  keep  up  this 
1^  «n  nqoired  by  the  Act  of  Parliament  to  give 
I  bond  to  the  maiiicipal  corporaUon  that  they  will 
Miire  the  children  appointed  by  the  mnnicipsl  cor- 
pntioo  in  pnrsnance  of  the  Act,  and  ench  bond  was 
Mgerdinclr  giren,  and  it  is  upon  that  bond  that 
th  mgnidpil  corporation  has  bronght  an  action, 
lUeh  this  bDl  seeks  to  restrain.  Mow,  it  appears  to 
M  that  that  bond  is  go  framed  tbst  the  whole  of  the 
^IKtimis  raised  may  now  be  decided  by  this  court ; 
tkit  this  omirt  is  capable  of,  and  may  decide  npon  the 
■tiiiii.  Of  conise,  so  far  as  the  bill  asks  for  a  scheme, 
tbt  vtmlii  not  be  within  the  capacity  ef  a  oonrt  of 
In;  bat  10  far  as  relates  to  the  question  npon  which 
Ik  gutter  technically  tnnis,  namely,  whether  the  in- 
Wdul  Trottman,  nominated  by  the  municipal  cor- 
piltios,  is  a  fit  and  proper  object  to  be  so  nominated. 


bounty  at  the  doors  of  those  institntions  would  have 
to  be  got  rid  of,  and  one  portion  of  tha  machinery 
essential  for  that  purpose  was  s  house  of  correc- 
tion, for  there  were  a  great  many  persons  oon» 
stantly  requirine  not  only  maintenance  but  puniib- 
ment,  and,  therefore,  from  the  earliest  period,  jt 
would  appear  the  H'>use  of  Correction  was  consi- 
dered a  very  essential  thing  in  a  town  or  In  m 
parish,  with  a  Tiew  to  the  curbing  of  a  class  which 
really  had  been  brought  np  in  habits  of  iodolenea 
by  the  religious  houses.  The  oorporatioa  of  the  city 
evidenlly  desired,  with  a  Tiew  to  assist  in  some 
shape  in  dealing  with  the  qneation,  to  possess 
this  hospital,  with  its  resources.  With  respect 
to  what  would  be  for  the  benefit  of  the  poor,  there 
were  no  such  provisions  as  to  parochial  assesa- 
ments  ag  at  present,  but  it  was  a  great  object  to  find 
the  raw  material  whereon  to  set  people  to  work,  an* 
then  came  the  surrender  to  Queen   Elisabeth   of  the 


iW  qoertion  really  would  arise   on  the  action,  and  I  grant  by  her.    In  this  grant  no  trust  whatever  is  im- 
«nn  nutter  which  thU  court  could  take  into  consi-    posed  npon  the  corporation  ;  the  grant  is  made  entirely 

to  the  use  of  the  corporation,  leaving  them  to  deal  with 
the  property  in  any  way  they  should  think  fit.  Pre- 
viously to  this,  the  cirporation  had  ordered  a  ceas  or 
tax  to  be  made  on  the  inhabitants  to  raise  money  for 
the  purpose  of  obtaining  this  grant,  and  they  raised  50t, 
but  whether  that  money  was  paid  to  the  Queen  or  to 
the  patron  and  ordinary  of  the  hospital  doea  not  ap- 
pear, or  whether  it  wpnt  In  expensea  and  fees  to  th* 
persons  subordinate  to  Crown  does  not  appear;  but,  at 
all  events,  it  was  boneht  with  money  levied  on  the  in- 
habiuntg,  and  intended  for  their  benefit.  The  object 
was  to  meet  a  difficulty  with  respect  ta  the 
poor;  but  having  got  it,  what  were  they  to  do 
with  it?  It  might  have  been  a  question  whether 
they  were  bound  to  apply  it  for  the  poor,  but 
what  did  they  do  np  to  the  passing  of  the  Aot  of 
Geo.  2  ?  it  having  been  dealt  with  since  partly  aa  • 
workhouse.  We  have  had  entries  of  three  periods 
entries  between  the  time  of  the  grant  of  Elisabeth  and 
the  year  1665,  and  then  of  a  second  period  np  toth« 
date  of  1727  or  1728,  the  time  of  the  pasring  of  the 
Act  of  Pariiament  of  Geo.  2,  Tind  it  appe«»  t« 
me  there  is  no  indication  of  this  building  having  beea 
n«ed  aa  a  receptacle  for  the  poor.  We  have  consider-' 
able  reference  to  the  "poor  boya"  ui  this  hospiul, 
but  what  is  very  remarkable  is  this,  that  if  it  was 
intended  for  and  was  n»ed  by  the  corporation  for  the 
pnrpoee  of  a  workh..nse  for  the  poor,  that  yon  never 
find  in  any  of  the  extracU  of  the  reception  into  tha 
hospiul  of  any  female.  Now  of  course,  if  it  were  • 
general  receptacle  for  the  poor  it  would  bo  for  the  re- 
ception of  the  females  as  well  aa  the  malea,  but  we  do 
not  find  the  reception  of  any  female  into  the  hospital, 
or  an  adult  male.  It  appears  that  during  the  period 
after  the  grant  of  Elizabeth,  and  between  that  and  the 
Act  of  Geo.  2,  the  corporation,  whether  with  par- 
ticular reference  to  the  revenues  of  the  hospital  or  with 
a  more  general  reference  to  their  own  revenues,  were 
from  time  to  time  making  some  prevision  ftr  setting 
the  poor  at  work.  We  find,  for  example,  in  exhibit 
marked  A,  entries  of  orders  to  this  corporation  to  pur- 
chase cards  and  wheels  and  instruments  by  which  hemp 
or  flax  or  other  rough  material  is  to  be  worked  \if 
the  poor;  but  it  appears  to  me  there  is  no  indi- 
cation that  was  for  setting  the  poor  to  work 
in  this  hospital.  In  one  instance  it  waa  dearly 
not  so,  it  was  to  give  the  people  woA  at 
their  own  honses  and  in  th^  own  parishes, 
and  I  do  not  find  any  evidence  that  there  waa  k 
general  recepUcls  there  of  the  poor  into  this 
hospital  for  the  purpose  of  being  m^'ntained.  It 
appears  that  one  pnrpoee  to  which  this  building  and 
the  revenues  of  this  property  vrere  applied  was  the 
mnntananoe  of  a  school— whether  originally  for  » 
United  aiunber  •of  hoya-  «•  not  •  I  do  not  know— »| 


fatiion  night  be  taken  into  consideration  in  trying 
tb  ictioo ;  bnt,  snpponng  the  pits,  to  be  right  in 
tWr  views  of  the  case,  and  that  they  are  not 
head  n  the  other  corporation  considers  that  they 
Mitt  to  be,  in  tlieir  arlection  of  objects  for  the 
darity,  the  result  of  the  action  would  be,  not  that 
tb^  were  not  right  in  making  their  selection  from 
foina  dnrgeable  to  the  parish,  bnt  the  result  would 
bi,  tbst  tile  pit*,  in  the  action,  the  municipal  corpora- 
tia,  mold  recover  the  10002.  mentioned  in  the  bond, 
ni  iltbosgb  thia  would  determine  the  abstract  qnes- 
(m,  it  would  not  benefit  the  boy  in  the  slightest 
ifRe.  It  bai  been  sngzested  they  might  give  the 
bf  s  compensation,  but  this  would  net  aocomplinh 
sbatis  ihe  prindpal  object.  nam^Ti  t"  P°'  t*"  W  <"^ 
tit  Ebool,  and  the  effiect  would  be,  that  a  certain  class 
if  nteptyers  would  he  liable  to  be  assessed  by  the 
•>;entian  of  guardians,  who  would  be  obliged  by  a 
Btt  to  provide  for  the  money  recovered  and  costs,  in 
iHer  to  pay  them  to  the  municipal  corporation  in  aid 
if  s  dm  of  parsons  whom  they  are  entitled  to  assess ; 
■1  dtboo^  this  class  of  peisons  who  are  liable  to  pay 
Merpraportion  of  the  \000L  recovered  might  not  be 
■lady  ihe  same  as  the  class  who  are  liable,  the  great 
■mef  pcnKms  forming  these  tvro  classes  are  the  same, 
nl  Blight  therefore  be  both  liable  to  pay  and  receive 
%  benefit  of  the  payment ;  and  therefore  I  am  of 
^■•iMi  that  that  would  be  a  most  nnsatiaf<ietory  mode 
if  diifasiag  of  the  matter.  At  the  aame  time,  there  is 
M  doiAt  the  Lc^'btors,  by  the  Act  of  Geo.  2,  did 
pntetberannioipnl  oorporation  the  mode  of  redreas 
ifftinftti  to  make  the  other  eorporatiim  do  that 
VBih  the  Act  of  Parliament  intended  ahoald  be  done, 
kifpatsto  me  therefore, conosding as  Ido to  the  mnni- 
epd  earporatian  that  the  whole  matter  was  competent 
iws  caoit  ef  law  to  deal  with,  yet  still  I  think  the  mode 
if  fneeaffigg  by  action  is  not  the  mode  by  which  a 
IsMfasef  thia  lort  can  he  most  satisfactorily  settled. 
Ih  Ltpdatare  has  given  this  power  to  carry  out  the 
''JHlsef  thasobool;  and,  aa  this  action  would  not 
t»  that,  cxeept  inddentally,  and  not  benefit  Trott- 
*■>  ft  appears  to  me  to  be  right  that  the  matter 
■keU  he  brought  before  this  court,  and  that  this 
mt  shoold  express  aa  opinion  npon  the  main  ques- 
'•Ihat  ia  raiaed— nsmely,  ought  the  mnnidpal  cor- 
IMJio,  ia-  selecting  objects,  to  confine  themselves  to 
Alt  dsas  of  peraons  who  are  either  themselves  poor 
Hibisftming  poor-law  relief,  or  the  children  of  per- 
il* maniin  H  ?  If  so,  Trottman  is  not  a  proper 
^M;  ii  th^  are  not,  be  is.  It  appears  that,  in  the 
r  of  the  reign  of  Qneen  Elhtabeth,  this 
aped  the  measures  taken  for  the 

and  disaolntion  of  religioua  honase,  owing 
,  that  idle  and  laxy  class  of  poor 

» vara  aseoitoned  t»  be  tbenal^taof 
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•11    rventa,    Bizteen    boys    baring    been    admitted, 
became  the  recipients  of  the  bounty  of  the  h-Mpital ; 
bnt  they  wen  not   admitted  into  the  hospital   until 
they  were  scholars.    I  see  no  single  instance  of  any 
adijt  person  being  admitted.    There  is  no  indication 
of  any  bat  boys  being  admitted  during  the  periods 
I  hare  mentioned  as  redpienls  of  the  bounty  of  the 
charity,  and  of  being  received  into  the  building.    Of 
course  there  were  persons  who  reoeired  relief  out  of 
the  building,  but  I  see  no  instance  of  any  adult  male, 
or  of  any  female  being  received  into  the  hospital. 
Now,   I    find   among   the   orders  and  decnments  in 
exhibit  A,  an  order  under  the  date  of  20th  April  1858, 
in  these  terms : — "  It  is  ordered  by  this  conrt  that  Hr. 
Alderman   Lode,    Mr.    Chamberlain,   Hr.  Alderman 
Knight,    Mr.   Mond,   Mr.   Fry,    and   Mr.    Woolett, 
or    any    three    of     them,    two    bang    aldermen, 
•hall,    as   a   committee    of   this    house,    take    the 
acoountii  of  Mr.  Alderman  FraymKU,  now  master  of 
the  hospital,  and  that  tbey  inform  themselves  what 
the  yearly  revenue  of  the  said  hospital,  doth  amount 
unto,  and   also  what  the  yearly  diarge  for  the  main- 
tenance of  the  poor  boys  there,  and  the  master's  allow- 
ance for  looking  unto  the  said  boys,  and  other  duties 
and  disbursements  touching  the  said  hospital  do,  arise 
•nd  amonnt  to  one  year  with  another,  and  to  report 
(he  same  to  the  oourt  ••  soon  as  they  can."    I  advert 
to  that   in  order  to  show  the  object  seems  to  be  a 
general  inqniry  into  the  receipts  and  payments  made 
merely  in   respect  of  the  hospital,  and  what  do  tbey 
apeak  of  as  the  objects  of  disbursement  ?     They  speak 
•t  it  as  the  yearly  charge  of  the  "  poor  bDji.''    There 
is  nothing  mentioned  specifically  but  what  relates  to 
"poor  boys."     That  is  a  strong  infcrence  that  the 
general  poor  were  not  there,  and  that  if  there  were 
boys  there,  they  were  boys  that  were  in  the  school ;  tiny 
were  boys  and  not  adults,  and  not  females.    Then  we 
find  in  the  next  entry  the  subject  of  the  report  in 
answer  to  that,  and  the  entry  is  this : — "  I9th  May, 
165S. — ^The  committee  appointed  to  take  the  acoonuta 
«f  the  Hospital  of  Puor  Priests  in   this   city.    That 
there  is  in  the  hands  of  Mr.  Frayman,  nuw  muster 
«f  the  said  bospilfl,  the  sum  of  18/.  4s.,  uid  that 
there  is  arrears  of  Hr.  Colepepper's  rent  the  sum  of 
40s.,  and  of  Mr.  Oxenden's  rent  the  sum  of  6^  10s. ; 
•nd  furthsr,  they  repot  t  that  the  whole  yearly  revrnne 
of  the  said  hospital  aiuounti  to  lOil  3$.  id ,  and  that 
the  oartain  yearly  charge    of  the   said  hospital    is 
bSL    18*.   9k,    besides    the  casual    and    incidental 
chargss    of  clothing    the  poor  boys,  and  other  inci- 
dental  charges."      Kow,    putting    tliat    with    tlie 
terms  of  the  reference  by  this  court  of  inquiry,  it  ap- 
pears to  me,  on  these  and  the  other  words   which  I 
nave  mentioned,  that  during  the  period  of  the  grant 
of  Elisabeth  and  the  Act  of  Geo.  2,  the  munidpal 
corporation  exercised  their  own  discretion  as  to  the 
•pplicati  n  of  this  property,  and  that  they  exercised  it 
with  •  view  for  the  benelii  of  the  poor,  uther  duectly 
•r  indirectly;  and  moreover  we  find  that  the   main 
purpoae  to  which  the  revennas  were  directed  was  the 
maintenance  vt  the  school  for  poor  boys.    It  appear* 
the  revenue  exceeded  the  fixed  expenditure  by  nearly 
60L  per  annimi,  and  that  the  ftmds  of  the  hospital 
were  recdred  by  the  corporation  and  indiscriminately 
nxed  with  their  own  revenues.    Now,   with  regard  to 
the  class  of  penous  from  which  during  this  period  the 
"  poor  boys  "  ware  taken,  and  whn  were  put  into  the 
•cboul,  it  appears  to  me  the  fair  inference  to  be  drawn 
firom  all  the  circumstances  is,  that  boys  were  selected 
at  (be  discretion  of  the  oorporaUoo  from  those  who 
were  poor  persons,  or  the  children  of  poor  persons, 
without  refefwoe  to  the  question  whethsr  they  were 
actually  chargeable  to  their  parishes,  or  were  reenving 
parochial  rriuf,  or  had  ever  done  so.    I  think  there 
■re  many  instances  to  (hat  efiixit.    [Hera  his  Uonoor 
(fafondto  •  amabir  «f  mtam  «f  «ctei  saeoinag 


between  the  period  of  the  grant  of  Elixabrth  and  thi 
Act  of  Geo.  2,  und  said  that  f  rum  them  he  drew  the  «■• 
elusion  that  this  building  was  not  used  as  a  eonunoa  ci- 
ce|>tacle  of  the  poor  or  for  the  purpose  of  the  poor 
being  set  to  work  there.]     Havhig  arrived  at  the  dits 
of  the  Act  of  Geo.  2,  let  tis  see  what  this  Act  is  its 
recital  states  with  regard  to  the  employment  of  thdr 
property.    In  the  13th  section  we  bare  this  rsdtal  :— 
■'  WherMM,  Elizabeth,  Queen  of  EngUnd,  by  her  IstMn 
patent  under  the  Great  Seal  of  England,  bearing  date 
St  Westminster,  ths  5th  day  of  Jnly,  in  the  17th  year 
of  her  reign,  did  grant  imto  the  mayor  and  cooimootlty 
of  the  said  city  of  Canterbmy  and  their  SBCoesaon  for 
ever,  all  that  the  Hospital  of  Poor  Prieats,  which  uid 
hospital,  lands,   tenements,  hereditaments  and  stW 
the  premises,  have  been  ever  since  held  and  enjoyed  liy 
the  said  mayor  and  commonalty  for  the  time  being,  sail 
have  been  by  them  made  use  of,  and  the  rents  and 
profits  applied  and  disposed  of  towards  the  msinteosses 
and  lodging  of  several  poor  boys  of  the  said  city,  coo- 
nionly  called  blue-coat  boys,  and  part  of  the  said  hot> 
pital  and  buildings  thereof  have  baen  coni>tant]y  midt 
use  of  for  a  hou.ie  of  correction  in  the  said  city,  and  tks 
same  is  now  commonly  called  or  known  by  the  nsme  <t 
the  Bridewell."    Now  it  will  be  observed  that  tU 
oniy  purposes  mentioned  are  the    maintenance  sad 
lodging  of  the  blue-coat  boys  and  the  maiutenaooe  of 
the   bouse  of  correction,    if    that    ia    for  ths  poor. 
There  is  not  anything  besides;  those  tx*  the  only  two 
purposes.  Surely  the  recital  alone  is  a  sufficient  mdics- 
tion  that  tliis  hospital  was  not  used  ass  receptacle  for 
the  poor,  except  so  far  as  part  of  ii  is  used  ss  a  Imst 
oi  correaion,  and  so  receives  the  poor,  not  for  tbs  pur- 
pose of  being  maintained  there,  but  for  the  pnrpoao  of 
being  puniabed  aa  well  as  maintained.     The  object  rf 
the  Act  was  to  establish  a  oorponticn  of  the  guar- 
dians «f  the  poor  as  tney  are  called,  for  the  porpose  «f 
inaintaining  the  poor  of  the  whole  city.    In  ttie  9lk 
section  of  the  Act  we  bsve  this :  ■*  That  for  the  beller 
govemident  of  the  said  corporation,  the  said  gnaidiaia, 
or  the  msj'lr  part  of  them,  thall  ham,  and  brreby  ban, 
authiirity  to  meet  on  the  first  Tuesday  in  July  171ti 
in  some  convenient  place  within  the  said  lity,  sad 
shall  on  that  dsy,  or  on  some  other  day  to  which  tbey 
shall  think  fit  to  aiij<Him  for  that  purpoae,  elect  a  per* 
son  tu  be  called  a  pmident,  and  also  to  appomt  s 
schoolmaster,  clerk,  and  other  officeiB  and  aervants  is 
shall  be  thonglit  needful  to  be  employed  in  and  sboat 
the  ordering,  care  and  managenwiil  of  the  poor  by  tkt 
said  corporati-m  to  be  provided  for."    Then  we  coos  to 
the  13th  section,  which  I  have  already  adverted  la, 
which  is  the  recital  of  the  grant  of  Elixabetli,  and  it 
reates  that  the  mayor  and  corporation  "are  wiUii| 
and  deairoua  that  the  said  hoxi^tal  of  poor  prieM, 
now    commonly   called    or    known    by    the    osns 
of  Bridewell   aforeaaid,   shall  be  settled  and  vwUd 
in  and  upon  the  ssid  oorp<4ation  by  thu  present  i/t, 
made,  erected  and  constituted,  to  the  intent  that  Iks 
same   hospital,  land   and  prNuises,  being   nndsr  ths 
entire  otdor  and  diapoeal,  direction  and  maaagriBeat 
of  tlie  said  corporation,  may  be  of  greater  uss,  bsosfit 
and  advantage  to  the  poor  of  the  said  dty,  intsaded 
to  be  provided  for,  maiBtained  and  employtd  by  ths 
said  corporatiiin:   b«  it  enacted,"  (ban   it   gees  <• 
to   vest   the   property  in    the   new  corpocation,  lbs 
gnaidians  <^  (ha  poor.    Then  we  come  la  ths  14lh 
ssction :  "  Provided  always,    nevertbdess,  and  upon 
this  condition,  and  nndw  thia  trust  and  ooofideaoe, 
that  the  several  guardians  of  the  poor  of  the  ssid 
city  of  Canterb*  ry,  and  their  successors,  do  fer  e«sr 
thrnoeafter  manage,  Eovem,  order,  direot  and  empley 
the  said  hoapital,  lands,  tanemants  •ad  pnmisss,  sad 
the  rents  and  pmfils  (hereof,  to  and  for  ths  benefit  sad 
Bdvantag^  maintenanoe  and  wnployiiieDt  of  (be  posr 
of  (be  said  city  of  Cantarbniy,  intanded  (•  bs  pn- 
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fontkn  hereby  rractdl,  and  lo  u  will  be»t  uiawer 
tbt  eud  ud  parpoM."    If  it  stopped  there,  and  if 
tkn  wtrc  so  ubaeqaent  lectioni,  tlia  whot*  wauld 
Wte  nuiataio  the  poor,  bat  it  goM  on  in  tb<  16tb 
adioo  to  itaM   this :  "  Prorided  alwaji,  and  be  it 
ouded  b/  lbs  aatborit*    aforesaid,  that  the    said 
pudiasi  of  the  poor  of  the  said  atj  of  Caiiterbary, 
ud  liwr  moetSBors,  shall    and   do  for   ever   here- 
aftv,  pcoride,  nuintain,  repaur  and  uphold,  at  their 
m  pnpw  coats  and  charges,  a  good  and  suCciant 
koott  of  cotraetioa  within  the  precincts  of  the  said 
kxptil,  to  and  for  th«  naa  of  the  aaid  dty  of  Can- 
tobuj,     Prorided   also  that  it  shall  and  may  be 
InAil  to  and  for    tbe  aUennan   and  aldermen    of 
tJN  wird  of  Northgate,   in    the   said   citj,  to  hold 
«  ke^  the  court  leeta,  law  dajs  or  other  courts  within 
tkt  Mid  hospital  as  soch  alderman  or  aldermen  bare 
wd  to  do,  aoTthing  in  this  Act  contained  to  the  ooo- 
tni7  ii  sBTwise  notwithstanding."    Then  we  coma  to 
ti»  18th  cjanse,  wliieh  relates  to  another  charge  im- 
ftwd  opos  them,  namely,  the  charge  of  keeping  up  the 
BWd.    "  Prorided  also,  and  ha  it  farther  enacted,  bj 
tteuthorit/  aforesaid,  that  th«  said  guardians  of  the 
(Mr  of  the  said  city  of  Caiitetbnrj  shall  and  do  give 
W  ander  their  common  seal  fur  themaelres  and  their 
■eemofB,  to  the  said  mayor  and  commonalty  of  the 
Did  city  of  Canterbury,  and  their  snocassors  for  ever 
itmSta,   to    proTule    for,    clothe    and    maintain 
mtm  poor   boya    of   the    said    dty    of   Canter. 
Wy."   Then  it  goes  into  details.     Then  we  hare 
■BfMtd  npon  Ih*  new  corporation  this  important  obli- 
ptn,  that  sizteen  poor  boys  are  to  be  kept  not  as 
■fiiaiy  poor  in   the  hospital,   but  they  are  to  hare 
•pvate  diet  and  aapanta  apartmenta  by  thamselras, 
i^nu  from  the  rest  of  the  poor,  and  thi^  an  to  be 
|«t  out  apprentice,  and  to  pay  a  sum  with  tbe  apprsn- 
tn  of  not  leas  than  fire  guneas.    In  sect.  36  we  bare 
<  daoM  stating  what  is  to  be  done  gmeratly  wiiii 
tk  pgor  under  thia  Act  of  Parliament ;  and  amongst 
tie  ncitals  tbera   is   ibis,   speaking  of   tba  children 
B  tit  poor-bonsa :  "  After  such  child  or  children  shall 
kmattauied  their  age   of  fifteen   yaan,  or  aooner, 
■k*  "M  corporatioii,  by  indeotnre  oadar  their  common 
nl,  tata  bCTcby  power  to  bind  and  put  forth  snch 
^  cr  ebildno   apprentices."      Now,   what  is  thia 
M  a  daass  attaching  the  charges  and  obligations 
Mtht  gnardians  whicli  would  not  arise  out  of  their 
■fio  lo  pronda  for  the  poor  of  Cantarbuiy  ?    As  I 
tfiU  I  most  aanuae,  np  to  the  data  of  this  Act  of 
"■(■■wat,   th«  oorporatkm  did  not  oonfina  them 
"<"•  to   persona  who   had  poor-Uw  relief,  and  it 
tfm  to    ma   the   intention   waa  to  keep  np  the 
*■•  nhoai,  Doder  the  gnidanca  of  the  corporation, 
■■  Ike  ssma   munner  and  from   the  same  class  of 
l"»«s  lien  whom   thsy  were  aecaatomed  to  make 
■■r  sdectko   prior   lo   the  passing  of  tba  Act  of 
WB— at.     Witli   regard  to  what  has  taken  plica 
'■■!j»"t  to  the  passing  of  tba  Act,  it  is  not  rary 
Haw,  axeapt  so  far  aa  that  any  thiow  light  on 
'■  "■>*  wbich   prscaded  tba  paadng  of  tba  Act. 
*«,  I  cannot  tbiak  that,  after  thia  Act  passed,  the 
*>"*»■«  <rf  tba  dty,  who  had  nothing  to  do  with 
v^sqital  ezoept  the  nomination  of  tiM  bays  to  be 
•Wttsdrnte  tba  school,  wonU  take  npon  ihemselTes 
*""/"a   with  that  which  waa  ezdnsiTely  within 
■•  jaisdktian   and  cootrol  of  the  guardians  of  tba 
Ml,  Is  Bake  their  own  order   that  a  certain  poor 
■9  i^aaU  ba   admitted  into  tba    hospital,  treating 
'.OB    worfchonsa.      Tba   object  of  tba   appli- 
*"■■  ^  tUa   property  in  the   raign  of  Eliaakatb 
^    that    thay    might    do    something    for    Iba 
(j^lksf  «Hdtkairowndiseretkmast<>thamoda  of 
*Wtmittf  made  they  selaotad  was  to  establish  a 
*yfct«h»  wdnteBsnra  and  adncatioa  of  poor  bays, 
?*.«**  B  hoow  of  aometian  to  wUeh  thay  mi^ 
*H<MW^  paophb  IlMt  MDgJtgr  Hm,  tt«pp«n 


to  me  that  I  cannU  dime  to  any  other  concluaion  than 
that  there  ought  not  to  be  the  limit  imposed  on  the 
corpontion  of  iba  dty  which  it  is  iusisted  by  the  pits, 
ougbttobaimpoafd  upon  it.  Incoming  tothisconcloxion 
it  may  appear  that  I  am  differing  from  the  opinion  of  tha 
Poor  Law  Commisaioners,  who  bad  to  oonsider  whether 
there  was  a  suffident  foundation  fur  an  application  to 
the  Court  of  Ch.  for  a  determination  of  the  questioa 
whether  the  applicant  ought  to  ba  admitted,  and 
looking  at  it  in  that  point  of  risw  they  say  that  they 
think  that  the  same  class  of  persons  who  are  mentivned. 
as  the  best  objects  of  selection  for  tba  school  an  tha 
dass  of  persons  who  an  tba  general  objects  of  pro* 
vision  by  this  Act  of  Parliaineot,  and  therefore  they 
come  to  tha  ooaclosion  then  is  no  snffidant  ground  for 
applying  to  the  Coort  of  Ch.  for  ita  opinion  on  the  subjaot. 
But  even  if  the  Poor  Law  Commiasionsre  bad  been  deal- 
ing with  the  question  and  deddiogit,  I  should  baqnita  frta 
to  come  to  a  condosion  of  my  own,  and  I  should  not 
hestiatc  to  do  so,  though  with  great  deference  to  their 
opinion,  even  if  they  had  had  all  the  materials  before 
them,  which  they  had  not :  at  the  same  time,  I  think 
that  opinion  of  the  Poor  Law  Commisdonem  waa  a 
juatification  of  tha  gnardians  (the  pits,  in  this  suit) 
for  their  applicati'm.  I  hare  ah«ady  ezpreasad  my 
nasoty  why  I  think  I  ought  not  to  dismiss  tlia  bill 
aiiuply,  and  leave  tba  matter  to  be  dadded  at  law. 
There  ia  tha  judgment ;  and,  even  if  thia  judgmaot 
could  ba  got  rid  of,  and  the  matter  was  tried  at  law, 
and  the  pits,  at  law  succeeded  (as  I  think 
they  ought  to  succeed),  thry  would  only  raoorrr  a 
suni  of  money  m  a  particnUr  case,  the  resnit 
of  which  would  be  to  make  ana  claas  of  rata> 
payers,  who  are  almost  the  same  persona  as  the  other 
class,  pay  what  they  would  hare  to  neart  agaia. 
I  think  tlie  proper  coarse  to  take  is  to  maks  a  declara- 
tion stating  that,  in  selecting  tha  objects  to  ba  ad- 
mitted into  this  hospital  the  corporation  of  the  dty  of 
Canterbury  are  not  obliged  to  confine  theasdres  to 
poor  boys  chargeable  to  the  parish  or  children  of  poor 
parmts  chargrabk  to  tha  poor-ratrs.  The  easts  of  all 
parties,  including  tha  cosu  of  tha  action,  to  ba  paid 
out  of  the  reiita. 

Solidtor  for  tha  pits.,  Fbiker,  Symond's  inn,  agent 
for  IfiitttMOii,  Canterbury. 

Solidtar  for  tha  daft.,  NtthertoU,  Naw-ina,  agsot 
for  &  and  £,  Phmmtr,  Canterbury. 

OOTTBT  OF  QTTEBITB  BXNOU. 

Bamrted  liv  Jhhk  TnoBrsoa,  T.    W.   WiinrDkaa,  sad 
C.  J.  k.  UaMSLBT,  Bat's,  parrlslsnHM-Law. 

Jmalt,  ISffiKfSS. 

Bao.  on  tha  Pr«isecotion  of  Thb  Vauxraix  Buooa 
CoMrAHT  V.  Thb  Vestbt  or  Lambbtr. 

Briigi  L^kluiff—Ttwuftr  of  thUf  from  lU  08a*» 
paiH)  lo  tit  esslry  o/tka  firitk. 

nt  VtndiaU  bridge  wu  bmit  umdtr  (is  49  Gao.  S, 
e.  atUL,  toJuck  tmpoieertd  Ik*  eampamf  ta  mmk»  a 
eertam  road  (among  othm),  a»d  rtqairml  (last  to 
fut  up  lamp  potU  tmd  limiptfor  lifktiitg  lie  brilgt 
mpomtMcMtto/UarndtMetaUraadf  emdlkttulU 
were  to  be  apj^Ml,  amoaff  other  pmrpoete.  to  At 
ligMHg;  md  half  «iflU  hrUge  teat  to  be  dtemei  10 
ie  m  ttoporuk  o/au  ifarg,  Umbetk. 

Bg  9  f  10  Viol.  0.  eoo/n  tJke  ommieeiaitert  tmier 
that  Act  teere  empi$»ered  lo  keep  tie  above  road 
to  tie  tfuddla  of  Vatukall'tridge,  proptrfg  ligktoi, 
and  Ike  iaai^  amd  lamp-poele  wire  vetted  as  tka 


BgUelS  fr  19  Vid.  a.  180,  a.  90,  Oa  powere  amd 

daHee  of  tke  oammiieioaere  won  tramtforred  to  At 

oeetro  of  ijoodittks 
Beld,  that  the  dttg  of  Ugitmg  the  atsra  toad  to  lit 

haff4iflhtiriit,wa»tniHfamdto  lhtvtitr$tif 

thipiriikuflMmML. 
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Thb  Vaoxhali.  Bridob  Compamt  v.  Thk  Vestrt  or  Lambkth. 


[Q.  B. 


Matdamut. — To  the  Vralrjr  of  tlie  pmriitb  of  Lam- 
beth, Sunvy,  greeting.     Whereu  the  said   parish  is 
oa«  of  the  parishes  mentioned  in  schedule  A  to  the  Act 
pasted  in  the  nineteenth  year  of  onr  reign,  entitled 
"  An  Act  fur  the  better  local  management  of  the 
Metropoliii,*'  and  yon  the  said  restry  bin  been  and 
are  a  body  corporate  by  virtae  of  the  said  Act ;  and 
wheieai  the  Vaazkall-bridge  Company  hare,  many 
years  since,  by  virtneof  an  Act  passed  in  the  forty- 
ninth  year  of  the  reign  of  King  George  III.,  and 
of  another  Act  passed  in  the  fifty-second  year  of  the 
reign  of  George  III.,  built  a  bridge  across  the  rirer 
Thames  from  or  near  Vauxhall-tnmpike,  in  the  said 
parish  of  St.  Mary,  Lambeth,  to  the  opposite  shore  in 
tlie  parish  of  St.  John,  in  the  city  and  liberty  of  West- 
minster and  county  of  Middlesex,  and  hare    made 
certain  roads  as  approaches  thereto,  and  bare  from 
thence  hitherto  maintained  the  same,  and  the  same  is 
ilsed  by  the  pnblio  snbject  to  the  payment  of  the  tolls 
•uthoriMd  by  the  said  Act  49  Geo.  3 ;  and  whereas  by 
Tirtne  of  the  last-mentioned  Act  hilf  of  the  said  bridge 
next  adj<nning  to  the  city  and  liberty  of  Westminster, 
is  deemed  to  be  and  is  in  the  city  and  liberty  of  West- 
roinxter  and  county  of  Middlesex,  and  part  of  the  parish 
of  St.  John,  Westminster,  and  the  other  half  of  the  said 
bridge  adjoiningtothecounty  of  Surrey,  and  part«f  and 
in  the  said  parish  of  St.  Maty,  Lambeth,  and   never 
has  been  nor  is  deemed  or  taken  to  bea  county  bridge  so 
as  to  snbject  the  city  or  libeny  of  Weslminster,  or  the 
counties  of  Middlesex  or  Surrey,  or  any  of  the  parishes 
or  places   in  the   said   Act  mentioned,  or  either  of 
them,  to  the  repairing  or  supporting  of  the  same  or  of 
any  of  the  roads  by  the  said  Act  directed  to  be  made. 
And  vhereas  by  an  Act  passed  in  the   lOtli   Vict, 
entitled  *'  An  Act  to  repeal  an  Act  of  the  S3nd  year  of 
the  reign   ol  King  George  the  Third,  for  lighting  and 
watching  the  road  leading  from  Mewington   Butts  to 
the  Nag's  Head,  in  Wandsworth-road,  and  other  places 
communiealing  therewith   in  LambeUi,  Clapham  and 
Battenea,  in  Surrey,  and  for  making  other  proriMona 
for  lighting  and  improring  the  said  road  and  other 
phtces  adjacent  or  near  thereto,"  the  commiaoioners 
therein   named    and  appointed  were  authorised    and 
ampowered   to   causa    to  be  properly    lighted    and 
kept     lighted,    amongst    other    streets,    rosds    and 
places,  the  rdiid  and  street  iixim  and    including  the 
said  house  in    the  oct^pation  of  Robert  Drummond 
opposite  Vanxhall-tumpiks  to  the  middle  of  Vanx- 
ball-bridge,    and   ao   much   of    the  said  btidfg  as 
was  and  is  in  the  said  parish.     And   whereas  the 
said  cnmmiaaioneia  by  virtue  of  the  said  Act  of  the 
loth  Vict,  took  upon  tiiemselves  to  light,  and  up  to  the 
time  when  their  powers  ceased  by  virtue  of  thesaid  Act 
«f  tfaa  1 9th  Vict  continued  to  li^t  part  of  the  sidd  road 
nude  and  maintained  by  the    said  Vaoxhall -bridge 
Company  ^to  wit),  the  road  or  street  from  and  includ- 
ing the  said  boose  in  the  occupation  of  Robert  Drum- 
mond, opposite  Vaoxhall  turnpike  to  the  foot  of  Vanx- 
haU-bridga,  and  tbat  yoo  the  said  vestry  have  since 
conthined  to  light  so  much  of  the  said  road  or  street; 
and  whereas  we  have  been  given  to  understand  and 
been  informed  tbat  the  said  half  of  Vanxhall-bridge  is 
•  street  within  yonr  parish  which  yon  are  authorised 
and  empowered  and  directed  to  light,  and  that  the 
same  haa  not  been  well  or  sufficiently  lighted  by  yoo. 
and  that  yoo  have  been  doly  reqoired  oo  behalf  of  the 
said  Vaoxhall-bridge  Company  well  and  sufficiently  to 
nght  the  same,  and  for  that  purpose  to  maintain,  or  aet 
np  and  maintain,  s  sofficient  number  of  Ismps  in  the 
said  street,  and  canse  the  same  to  be  lighted  with  gas 
orotherwiaa,  and  a  continns  lighted  at  and  during 
BDcb  times  as  yon  the  said  vestiy  may  thhk  fit,  neces- 
sary, or  proper,  bnt  that  yon  (be  said  veatry  have 
neglected  and  refused  well  or  aofficiently,  or  in  any 
maonar,  to  light  tha  (aid  part  of  the  said  bridge  so 
Mog  Micli  street  in  yowpariib,  ccaay  part  th(n(rf>  or 


to  maintain,  or  aet  up  and  maint-nin,  a  tuffident  w  any 
number  of  lamps  in  the  said  street,  or  any  lamp  there, 
in  contempt  of  us  and  to  the  great  damage  and  preju- 
dice of  the  said  company ;  we  do  command  yon  the 
vestry  of  the  said  patish  of  Lambeth,  that  yon  do 
cause  that  part  of  the  Vauxhall-bridge  which  is  within ' 
the  said  psrish  of  St.  Mary,  Lambeth,  to  be  well  and 
suffideotly  lighted,  and  for  that  purpose  to  maintun,  or 
set  np  and  maintain,  a  sufficieut  number  of  lamps,  and  to 
catisa  the  aame  to  be  lighted  with  gas  or  otherwise,  and 
to  continue  lighted,  according  to  the  19  &  20  Vict,  c 
130,  or  that  yon  show  os  cause  to  the  contraiy 
thereof. 

Return.— Tbat  the  smd  half  of  VaOxhalUbridj^  is 
not  a  street  within  our  perish,  which  we  are  aothniaed 
and  empowered  and  directed  to  light,  as  by  the  said ' 
writ  is  snggested. 

V\n,  to  the  said  return.— Tbat  the  said  VanxbaO- 
bridge,  including   the  said  half  thereof  in  the  said 
parish  of  Limbetb,  was  for  a  long  time  before,  and  at 
the  time  of  the  passing  of  the  9  &  10  Vict.  c.  cocl.,  de- 
dicated to,  and  used  by  the  public  as,  and  was  a  public 
highway  and   thorooghrare    (subject  to    payment    of 
tolla  to  the  said  company)  from  and  to  divers  highways 
and  places  in  the  said  parish  of  Lambeth  to  and  from 
divers  higbwsys  and  places  in  the  city  of  Westminster, 
and  was  much  frequented  and  used  by  the  public  as 
such  thoroughfare  and  highway,  as  well  by  night  as  by- 
day,  and  at  all  times  of  the  night  and  day  upon  foot, 
and  with  carriages  and  cattle,  and  it  had  become  and 
was  necessary  for  the  public  convenience  and  safety 
that  the  said  bridge  slioold  be  lighted  at  night,  and 
the  said  bridge   has  continued  so  to  be  used  by  the 
public  as  such  thoroughfare  and  highway  from  thence 
hithrrto,  and   it  has  been  from  thence  hitherto,  and 
still  is,  necesxary  for  the  pullie  convenience  and  safie^ 
that  the  ssid  bridge,  including  the  said  half  thereof  in 
the  said  parish  of  Lambeth,  shcnld  be  so  lighted,  and  so, 
the  sud  compsny  say,  that  the  s«d  half  of  Vanxhall- 
bridge,  in  the  said  pariah  of  Lambeth,  in  the  said  writ 
mentioned,  is  a  street  within  the  said  parish,  which 
the  said  vestiy  are  authorised   and  empowered  and 
directed  to  light  aa  by  tha  said  writ  is  snggeeted. 
Demurrer.    Joinder  in  deirotrrr. 
Jttn    II   tmd  13. — BocUl   in    support    of    the 
demuner,  and  /Jenman  (J'mtdergatt  with  him)  contra. 
Cases  cited: — The  LonAm  mid  Blaeln.aU  Bmbcag 
Comimji  V.  Lmthout,  36  L.  J.  1 64,  Cb. ;  Rtx  v.  Bar- 
low. 3  Salk.  609:  Keg.  v.  7>«  TWte  Commitnownf,  14 
Q.  B.  459 ;  McDougall  r.  F^'emm,  14  C  B. ;  Dmo  r. 
The  Melropolibm  Board  of  Worki,  6  L.  T.  Bep. 
353. 

The  statutes  dted  an  snffidcBtly  referred  to  in  tlie 
judgment.  Cw.  adv.  mft. 

Jtmt  38. — Wionncjur,  J.— It  is  extiemely  ^ffi- 
cnlt,  if  not  impassible,  to  reconcile  satisfactorily  the 
provisions  of  Ibe  several  Acts  of  Psriiament  referred 
to  upon  the  argument  of  this  case,  bnt  upon  the  beat 
consideiation  that  we  can  give  to  the  questions  rused 
between  thepartiesitappears  toos  that  the  duty  of  Kitt- 
ing thehalf  of  Vaoxhall-bridge  which  is  in  thepaiisb  €>f 
Lambeth,  has  devolved  npon  tba  vestry  of  the  psrisb  by 
are  absolved  from  that  dniy.  The  bridge  was  baiH 
Vict.  c.  120,  and  that  the  Vanxhall-bridge  Computy 
virtue  of  the  9  &  10  Vict  c.  ocel,  an8  the  18  &  !• 
luider  and  sobject  to  the  provisions  of  the  49  Geo.  at, 
c  cxliL,  and  bf  the  46th  section  of  that  Aet  tba  bridgin 
company  bava  power  to  make  raada  with  a  proper 
aceeaa  to  the  bridge,' and  amoDgrt  otben,  one  from  the 
foot  of  the  bridge  to  tba  VansbaU-road,  leading  to  and 
near  Vanxhall  tnmpike,  in  the  parish  <^  Xjunbrth.  Bjr 
tha  listb  section  of  that  statnta  tba  bridge 
company  are  required  "to  pot  op  lamp-poets 
and  lampa  for  lighting  tba  bridge  npoo  tbe 
aidaa  of  it,  alio  in  and'  iipon  or  sknetlM 
Mdti.of  tba'  wid.i««Jr«r  vgm  vs  ac^Btt  mof 
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Thk  Vauxhall  Bbidoe  Cohpany  v.  The  Vestby  of  Lambeth. 


[Q.  B. 


nU  or  piliuda  of  anj  hooM,  mesnuga,  or  tens- 
ant  fronting  tho  uid  road;"  aad,  by   the    1 23rd 
Ktioi,  ou  of  tiM  firat  pnrpoaos  to  which  the  toUi  are 
t>  It  applied  ia,  the  keeping  tlie  bridge  and  road 
igjrttd;  and,  bjr  the  IS&tb  sectioD,  the  oompaa;  may 
W  odieted  if  tbey  fail  in  lo  doing.    By  tbe  ISOtb 
Mtiag  of  tba  Act  the  half  of  tbe  bridge  which  adjoins 
ll»  eomty  of  Surrey  is  to  be  deemed  part  of  and  in 
tk  pariali  of  St.  Haty,  Lambeth.    From  the  time  the 
kri^t  *aa  built  ontil  the  pasring  of  the  9  &  10  Vict, 
t  oeL,  there  aeems  to  hare  been  no  qnestion  bnt  that 
tW  bridge  company,  and  they  only,  were  aobjeet  to  the 
4ity  of  keeping  not  only  tbe  bridge  bnt  also  tliis  road, 
fnperiy  %ht«L    By  the  9  &  10  Vict.  e.  ocol.,  in- 
tilaled,  **  An  Act  lo  repeal  an  Act  of  the  52nd  year  uf 
tk  tfigi  of  Kiot  George  tbe  Third,  for  lighting  and 
ntcfaioK  the  rtnd  leadin;  from  Newington -butts  to  the 
Xig*!  Head,  on  the  Wandsworth-road,  and  other  places 
ammnnicating  therenith,  in  Lambeth,  CUphain,  and 
jtttenea,  in  Surrey,  and  lor  nuking  other  provisions 
faEgbting  and  improving  the  said  road  and  other 
|lut  adjaeant   or   near    thereto,"   certain   commis- 
ntn  vnre  appointed  by  the  3rd  section  for  patting 
Ibtt  Act  into  cxecutioa ;  and  by  the  50th  section  the 
MuniasL  nen  were  authoriaed  and  empowered  to  canse 
li«Mrer«l  roads,  streets  and  places,  and  part*  thereof 
npcctitcly  as  thereinafier  mentioned  and  deacribed, 
I*  be  properly  lighted,  and  to  be  k  ^pt  lighted ;  and 
lia  folloin  an  ennmeraUon  of  roads,  streets  and 
pbeo,  and    amongst    them,  "The    road  or    street 
ina  and   indnding   the    boose   in    the  oconpation 
tf  lobert   Dnimmond,   opposite   Vanzhsll-tumpike 
to  tW  middle  of  Vaazliall-bridge,"    thereby    giving 
tbi  ewnmissioners  express  power   and  aothoiity  to 
bbt  and  keep  lighted  the  road  or  street  oppoait* 
Tuzhall-tampike  to  the  middle  of  Vaozball- bridge. 
A>  tka  Vaazhall-bridg»  Company  were  already  bound 
kbep  the  whole  of  their  bridge  and  «f  this  road 
ilM  oadsr  peril  of  an  indiclmeot  if  they  did  not, 
■t  it  not    easy    to    ditoover   the   object   of    the 
I^lUstori  in  iiiielading  half  of  the  bridge  within  the 
■Mtj  of   tbe    commiasionen  iu  respect    to    the 
jCbliM.    By  tbe  S4tb  section  it  was  enacted,  "  That 
il  abau  be  lawful  for  tbe  commissianert  to  canse  such 
«MCt  is  titer  ■1>*U  think  proper  to  be  lighted,  at  such 
|mci  aad  la  soeb  manner  as  tbey  shall  think  fit."  And 
ileaieoatMded  for  tbe  icsp.  that  the  terms  of  the 
Mtk  aid  Sttb  sections  were  such  as  not  to  make  it 
■fkatire  Moo  the  commissioners  to  light  the  half  of 
r«xkaU-bn4(e  at  all,  but  that  they  might  leave  it  to 
Wlighted  as  ft  b  and  was,  by  tbe  bridge  company,  who 
*^  baud  by  llnir  Act  of  Parliameot  to  do  so,  tbe  com- 
<Mnn)is,harii>(,  however,  power  by  tbe  Act  to  light  the 
U  af  tbe  bridge  if  they  thought  fit.    Considerable 
Mrihy  in  potting  a  proper  eonstmction  upon  the  Act 
xttfect  of  tba  questkin  in  this  case,  arises  from  the 
yi  paeaHar  wording  of  the  63nd  section,  by  which  it 

■  ■saitad,  "That  the  present  lamps  and  lamp-posts 

■  tkeitnetsaod  other  places  within  the  district  or 
Utt  anitioned  in  the  AJet,  and  which  shall  or  may 
^BnAar  be  erected  or  fixed  op  by  virtue  of  this  Act, 
^  btloog  to  and  be  the  property  of  the  oommia- 
■wo.'  At  the  time  the  Act  took  effect,  there  could 
■•tkne  been  any  lamps  or  lamp-posts  erected  or  fixed 
<r  by  tiftoe  of  the  Act ;  and  it  is  difficult  to  nnder- 
■■drtattha  Legislainra  meant  by  tbe  expression 

PMStlampa"  in  connection  with  the  wonis  that 
Ula^  "  and  which  shall  or  may  hereafter  be  erected  or 
!■<  up  Igr  virtue  of  tliis  Act."  It  may  be  that  the 
VpiHBe  intended  by  the  terms  tbey  used  to 
"■Wt  only  tb*  lamps  which  had  been  aheady 
^  *t  m  the  atnets  and  places  within  the 
■i*  WMti lined  in  the  Act  by  virtue  of  the 
^4f  Parliament  mentioned  in  the  redtal  and 
^ti*s»ft  lOVictceocL.  "and  also  lamp*  to 
"**iipiBftttai«."    Utbi*wuUwiat«nti«nofths 


Legislature,  neither  the  lamps  upon  the  bridge  nor  thoaa 
upon  the  road  leading  to  it,  which  have  been  erected 
by  the  oompany  on  the  lands  of  other*  adjoining  to 
that  road,  would  be  vested  iu  tbe  comntiasioners ;  bnt 
the  Legishlnra  may  have  intended,  thst  all  existing 
lamps  set  np  within  the  prescribed  places  and  limits, 
in  Uie  fulfilment  of  a  public  duty  to  set  them  up, 
should  become  vested  in  the  commissioners.  This, 
which  would  not  be  an  nnreasonable  construction  of 
the  meaning  ef  the  Legislature,  by  the  terms  UMd  in  the 
63nd  section  of  the  9  &  10  Vict.  c.  ccci ,  woul  1  vest  the 
lamps  and  lamp-posts,  on  the  half  of  the  bridge  and 
the  road  to  Vsuxhall-tumpike,  in  the  commisai.mrrs, 
and  would  go  fsr  to  show  that  the  bridge  company 
would  uot  be  compelUble  to  light  the  bridge,  as  they 
would  have  no  right  to  meddle  with  lamps  or  lamp- 
posts which  are  veiAed  in  tbe  commissioners.  No  db* 
tinction  can,  in  this  ease,  be  mode  between  the  obliga- 
tion on  the  bridge  company  to  light  the  road  and  the 
obligation  to  light  tbe  bridge ;  ijnd,  though  it  is  by  no 
means  clear  that  tbe  Legislature  had  such  a  state  iif 
things  in  their  contemplaUon,  we  think  that  the  lan- 
guage that  they  have  used  is  such  as  to  vest  the  lamps 
fixed  up  by  the  bridge  company  along  the  road,  though 
not  on  their  own  premises,  and  the  lamps  on  half  tba 
bridge,*  in  the  oomminsionere,  and  thereby  to  disable 
tbe  bridge  company  from  lighting  or  interfering  with 
them.  If  the  obliitatian  to  light  half  tbe  bridge  was 
thrown  upon  the  coinmiHaioiiers,  as  we  are  dii>po*Ml  to 
think  it  was,  for  the  reasons  we  have  given,  tha  effect 
of  the  Metropolitan  Local  Management  Act,  18  &  19 
Viet.  c.  120,  is,  to  vest  the  duty  of  lighting  tbe  half 
of  Vauxhall-bridge,  which  is  in  the  parish  of  Lambeth, 
aa  well  as  the  road  from  the  bridge  to  tbe  turnpike,  in 
the  vestry  of  that  pirish.  By  tbe  90th  section  of  the 
Metropohtan  Local  Management  Act,  all  the  duties, 
powers  and  anthoritiesfor  and  in  relation  to  the  lighting 
any  parish  mentioned  in  the  schedul*  (Lambeth  being 
one),  or  any  part  of  soeh  parish,  which  at  the  passing 
of  Uie  Act  was  vested  in  any  of  the  commiasionen,  or 
in  any  other  body  than  tha  vestry  of  such  parish,  is  to 
be  vested  iu  or  performed  by  the  vestry  of  such  parish. 
And  by  the  93rd  section,  "all  tha  property,  matter* 
and  thinge  vested  in  such  commissioners,  or  other  body 
in  connection  with  any  such  duties  or  powers,  is  vested 
in  the  vestry  of  the  parish."  The  commiasionen  imder 
the  Act  9  &  10  VioL  o.  oocL  had  power  and  antliority, 
by  the  50th  section,  to  light  the  half  of  the  bridge  that 
was  in  tba  parish  of  Lambeth,  and  as  their  powen  and 
anthoritie*  are  tnosfsrred  to  tbe  veetry,  it  follows,  a* 
a  consequence,  that  tbe  vestry  of  Lambeth  has  power 
and  aothorir.y  to  light  the  half  of  the  bridge ;  and 
tba  terms  of  the  90th  section  of  the  18  &  19  Vict. 
0.  120,  are  indeed  so  comprehensive  that  it  might  well 
be  contended  that,  enu  if  the  9  &  10  Vict,  had  not 
transferred  the  obligation  to  light  tbe  bridge,  and  tb* 
property  in  the  Iraipe,  from  the  bridge  company  t« 
the  conunissionen,  it  would  be  transferred  to  the  vestry 
of  the  parish  from  the  bridge  company.  But  we  do  not 
think  it  necessary  to  decide  this,  as  we  think  tbey  an 
transferred  from  tbe  commissionen  to  tbe  vestry.  By 
■ecu  130  of  the  last-mentioned  Act,  it  is  enacted  "that 
tha  vestry  shall  causa  tbe  several  streets  within 
their  parish  or  district  to  be  well  and  sufficiently 
lighted ;"  and  by  the  interpretation  danse  of  sect. 
250,  the  word  "  street "  spplies  to  and  inlndes  any 
bridge  not  being  a  county  bridge  (which  tbe  Vauxhall- 
bridge  is  not).  It  appean  to  us  that,  putting  tbe  best 
oonstmction  we  can  up'm  these  Acts  of  Parliament, 
and  upon  the  provisions  in  them  to  which  reference  ha* 
been  made,  the  effect  of  them  is,  to  transfer  the  obli- 
gatioo  to  light  so  much  of  the  bridge  a*  is  in  Lambeth 
to  tbe  vestry  of  that  parish ;  and  that  the  duty  of 
lighting  it,  imposed  upon  the  bridge  company  by  the 
49  Geo.  3,  c  cxiii.,  is  transferred  to  tha  vestry  of  Lam- 
beth; aud then. i{  M bard^f  «r  ityutissvi tbii^  V 
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tiu  bridge  companjr  ara  liable  to  be  assened,  and  in- 
deed are  aasesaed,  tu  u  general  rate  for  liglitiug  tlie 
whole  pariab ;  and  we  tberefora  think  that  the  Crown 
ii  entitled  Ut  onr  jadgnient. 

JwlgmeiU  for  tA*  prostcutori. 


0OX7KT  OF  OOBOCON  BEKCH. 

Xeportad  by  Uasul  Timiua  Evaxi  and  W.  ILuro,  Eaqn. 
UarriMem-at-Law. 

Jme  9  and  13. 
Miles  v.  Habru. 

Skerif—ltlgkl  to  poundage,  vhar*  teizurt  of  gotidt 
mtuh,  but  writ  teithdravm  mlhout  lAe  turn  raited, 
the  proaedingt  being  imgular —  What  i$  a 
"  Uvy  "—28  Ela.  c  4,  ».  I. 

Tke  theriff,  hating  received  from  oa  aHorneg  a  writ 
of  JL  fa.  requiring  him  to  hvg  on  the  gnodt  of 
Oi  til  eatiefactioH  of  a  judgment  obtained  agmmt 
him,  the  turn  of,  'lO'L  9i.  Sd.  for  debt  and 
XL  6*.  for  eoste,  alto  thtriff"!  pomdage,  ngicer't 
feet,  O'fto  <(f  Ittyiag,  ^.,  i»  obedience  to  the  virit, 
entered  the  premitet  of  G.,  and  teized  there 
goodt  lufficient  to  tatitfg  the  uiril.  When  he  had 
remained  two  dagt  in  potttfion,  the  judgment 
againtt  G.  tm«  found  tu  have  been  intpfoperlg 
tigned,  and  the  icrit  teat  let  atide  for  ii-regularitg. 
Th»  ihertf  them,  bg  order  of  the  altomeg  Kho 
tutd  out  the  writ,  withdrew,  but  he  afteneardi 
daimed  a  turn  for  poundage  at  on  levy  made  .■ 

BM,  on  a  ipecial  cate  ttaied  for  the  opinion  of  the 
court,  that  the  Aeriff  wat  not  entitled  to  poundage, 
becaute  the  mere  leizure  of  the  goodt  wiihout  a 
tale  wat  not  a  levgiug  vtilMn  the  meaning  of  ilalu'e 
S8  Ellt.  c  4,  t.  I,  to  at  to  entitle  Ann  to  poundage. 
After  writ,  declaration  and  pleaa  in  tbia  eauae  and 

before  Judgment,  the  question  of  law  raised  between  the 

parties  waa,  by  consent  and  bj  order  of  Keating,  J., 

stated  in  the  fuim  of  a  special  case  for  the  opinion  of 

the  court. 

CASK. 

The  pU.  is  bsilifT  of  the  sheriff  of  Morfolk,  from 
whom,  bj  post,  from  the  London  agent  of  his  nnder- 
iheriff,  the  pit.,  on  the  morning  of  the  11th  Sept  1860, 
noeived  a  warrant  in  the  usnal  form,  bjr  Tirtue  of  a 
writ  of  fi.  fa.,  eommacding  the  pit,  as  such  bailiff,  of 
the  goods  snd  chattels  of  Alfred  Oldfield  Gathergood, 
within  the  said  shanff's  bailiwick,  ha  should  cause  to 
be  made  107/.  9t.  M.,  together  with  interest  upon  the 
•aid  sum  at  the  rate  of  4/.  per  cent  per  annum  from 
the  aoth  Aug.  1861,  so  that  the  said  sheriff  might 
bare  that  monej,  with  such  interest  as  aforesaid,  before 
the  Barons  of  the  Exchequer  of  Pleas  of  the  Queen  at 
^Vestminater  immediately  after  the  execution  thereof, 
to  render  to  Henry  Solomon,  in  the  said  writ  named, 
for  the  sum  reoorered  and  interest  in  the  said  writ 
mentioned. 

In  the  margin  of  the  warrant  the  indorsement  on 
tiw  writ  of  jS,fa,  was  aet  forth,  and  such  indorse- 
ment was  in  the  words  snd  figures  following,  that 
Is  toaay:  "  Lery  107/.  9s.  Sd.  and  U.  6s.  for  costs  of 
execution,  &c,  and  also  interest  on  I07A  9>.  id.  at 
4  per  cent  per  annum  from  the  30th  day  of  Aur. 
1861  until  payment,  besides  sheriff's  potmdage,  officer's 
fees,  costs  of  levying  and  all  other  legal  incidental 
expenses.  This  writ  is  issued  by  Henry  Harris,  of 
No.  S4A.  Moorgate-sttcet,  in  the  city  of  London, 
attorney  for  the  said  Henry  Solomon.  The  deft,  is  an 
anctioneer,  and  resides  at  Lynn,  in  your  bailiwick." 
In  obedience  to  the  said  warrant  the  pit  entered  cer- 
tain premises  of  the  aail' Alfred  OldJietd  Gathergood, 
at  King*a  Lynn,  in  the  connty  of  Norfolk,  being  within 
the  baiUwick  of  the  said  sheriff,  and  seized  there  goods 
of  the  said  Alfred  Oldfield  Gatliergnod,  sufficient  to 
make  the  said  sum  recoTered,  interest  an>l  expenses. 
TiMfk.  Muioed  tw«  i»j»  ta  pwmsfan,  u    then 


the  judgment  was  found  to  be,  and  had  in  (tit 
been,  irregularly  signed,  snd  it  and  all  subsequent 
proceedings  baring  been  after  the  seiinre  aforesaid 
set  a4'le  for  irregularity,  the  pit  withdrew  from  )>«»- 
session  by  order  of  the  deft,  who  was  the  attorney  wb« 
sued  out  the  writ,  and  canaed  the  said  warrant  to  ba 
issued ;  af '  crwards  pit.  sent  his  account  to  the  def.., 
61.  15«.  Sd.,  as  follows  I  — 
Sheriff's  poundage  on  leTy  for  108/.  1&«.  ScLXS    4    8 

Executing  warrant I     I     O 

Two  days'  powsession 0  10    A 

£6  IS    8 

It  was  not  paid,  and  this  action  waa  bnnight  Tha 
declaration  contains  an  appropriat*  money  count  Tjie 
deft,  does  not  dispute  the  Isst  two  items,  and  has  in 
fact  paid  into  court  1/.  lis.  in  respect  of  them  under 
the  appropriate  plea ;  but  he  denies  hi^  liability  under 
the  circnmstaiioes  above  stated  to  pay  sheriffs'  poundage, 
and  puts  such  liability  in  i«sue  by  a  plea  of  never  in- 
debted, exoi-pt  as  to  1/.  lis.  parcel,  £c,  and  tba 
parties  sre  to  be  at  liberty  to  refer  to  the  pleadings 
which  are  annexed. 

The  question  for  the  opinion  of  the  conrt  is,  whether, 
under  the  circumstances,  the  pit  is  entiiled  to  recover 
from  the  deft,  sheriff's  poundage. 

If  the  question  should  be  answered  in  the  affimutire, 
judgment  is  to  be  entered  for  the  pit  on  the  first  isao* 
for  the  sum  of  5/.  4s.  Zd. 

If  the  question  should  be  answered  in  ths  negative, 
judgment  is  to  be  entered  on  the  first  issue  for  the 
deft 

I>.  KeoM  for  the  pit. — It  makes  no  diffennce  what- 
ever that  the  sheriff,  after  bis  levy,  had  n^t  sold  the 
goods ;  he  is  entitled  to  poundage  all  the  same.  Ko 
doubt  the  ststnte  98  Eliz.  c  4,  s.  1,  will  be  relied  on 
by  the  other  side  as  showing  that  the  poundage  is  pay- 
able for  raising  the  money  iind  upon  tlie  sum  levied, 
and  nnt  for  merely  seizing  the  goods  ;  but  we  contend 
that  it  is  psyable  whenever  there  has  been,  as  here,  an 
actual  seizure  of  goods :  (Watxon  ou  Sheriff,  109, 
citing  Lofft,  "A  sheriff  shall  not  be  entitled  to 
poundage  if  the  writ  be  irregnlar;"  Butttn  T.  .^nsfcgr, 
6  Esp.  HI;  Rawttame  v.  Wiltinnon,  4  M.  &  S. 
2S6 ;  Orchard  v.  WUli,  5  T.  R.  470  )  [WiLLES,  J. — 
Is  there  any  case  overruling  those  you  have  cited  ?] 
None.  The  books  of  practice  are  luiformly  in  support 
of  pit's  argument. 

Jogee  for  the  deft. — The  sheriff  has  no  right  to 
poundage;  there  can  be  no  title  to  it  in  him  till  he 
haa  levied ;  and  here  the  whole  proceeding  was 
irregular.  The  present  case  differs  in  a  material  point 
from  those  cited,  because  here  there  was  only  the  com- 
mencement, not  the  completion  of  a  levy.  Co//s  r. 
Coatet,  II  A.  A  E.  828,  is  a  esse  in  punt  The  money 
must  sctually  be  made  to  entitle  the  sheriff  to  hia 
poundsge  ;  the  direction  in  the  writ  at  JLfa,  sbova 
that  this  is  so.  Here  the  money  was  not  made,  and 
the  fact  that  the  irrit  was  set  aside  for  irregnlaritj 
makes  no  difference.  |[Eble,  C.J. — ^Ths  question  is, 
whether  "  levy  "  means  turning  into  money,  or  merclj 
seizing  the  goods.]  Yes.  [Btles,  J.  referred  to 
Rea  v.  Rcbinton,  4  Dowl.  I1ie  sheriff  was  in  pos- 
session two  days ;  was  be  to  have  nothing  for  that  ?3 
He  has  no  trouble  till  the  money  is  rosde.  Before  the 
sheriff  is  entitled  to  a  shilling  he  must  show  that  tha 
execution  is  executed,  ColU  v.  Coatet  notwithstand- 
inir.  The  levy  is  not  complete  till  the  money  is  made. 
The  next  point  u,  that  the  sheriff,  and  not  his  officer, 
is  the  party  to  sne.  Tlie  third  point  is,  that  the  deft. 
being  the  attorney  on  the  record  is  not  liable  :  ( J/ivy- 

berrg  v.  Mantjkld,  4  Q.  B  7!>4.)     [WlLtJAHS,  J. 

If  the  attorney  bad  named  the  officer  it  would  have 
got  over  both  points.  Willis,  J.  referred  to  B' carer 
V.  Jonrt,  S4  L.  J.  37,  Ex.,  where  it  was  held  tliat  th* 
,  attomsy  waa  IiaU«.J  .  . 
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Jmi  13.— £HMi  in  nyij,  nfetied  to  1  VieL 

tU,*.». 
Sui,  CJ.— In  tins  cue  there  wu  a  aeixare  of 

ftb  by  Uia  ihtriff,  and  the  writ  of  execntion  wu  set 

mb  la  imgaUntj.  The  qnestion  is,  whether  the 
«Coer  U  eatitled  to  poondagg,  and  that  tnma  oD  the 
(mtnetun  of  (tat  28  Eliz.  e.  4,  s.  1,  which  enncta 
tkil  it  iball  not  be  lawful  to  or  for  any  sheriff,  nnder- 
iaiS,  iiiSS,  Ac,  by  reason  or  colonr  of  their  office  or 
(Ceo,  to  bare,  receire,  or  talce  of  any  person  or  persons 
ilitMertr,  directly  or  indirectly,  for  serring  and  exe- 
<Mis(uy  extent  or  execntion  upon  the  body,  lands, 
(Hds,  or  chattels  of  any  person,  more  or  other  consi- 
^euioii  or  recompenoe  that  in  this  present  Act  is 
Enittd  tnd  appointed,  which  shall  be  lawful  to  be  had, 
nedied  ud  taken,  that  is  to  say,  twelve  pence  of  and 
b  tnq  tventy  shillings,  when  the  som  exceedeth  not 
<H  hiudred  pounds,  and  sixpence  of  and  for  every 
tniit;  ibiUIn^  bemg  over  and  above  the  said  sum  of 
«ae  biiidred  pounds,  that  he  or  they  shall  so  levy  or 
alod,  ud  deliver  in  execution,"  &c  Is  the  seiinre 
istUicaaa  a  levying  within  the  statota?  We  think 
il  imot.  Then  is  no  turning  of  the  goods  into  money. 
Te  it  Bot  think  it  necessary  to  decide  the  ulterior 
laotioa  raised  by  Mr.  Joyce. 

Vouiica,  J.  ooDcnrred. 

TiLus,  J.— The  pit.,  it  sbonU  be  observed,  has 
U  ill  the  benefit  he  choee  to  have;  more  he  might 
fan  lad  but  for  bis  own  act. 

Bno,  J.  oonenned.         JmigauM  for  Uu  deft. 

Mttf  5,  6  and  as. 

Whitb  o.  Steel  asd  akothbb. 

flwei-nrte — Jfonq/  borrowed  tmder  ttalute  3  Geo. 
i,e.  7a,  t.  ie  —  Vetbry  meeliitg—PaU  itmmtdtd 
mi  refined, 

Tkeisrc^iant  of  aparitk  iaving  hem  doted  under 
<>  order  m  coiraet^  (Ae  pantkionere  in  veetrg 
-Kiiled  ttutkoriMed  the  churehmardem  to  borrow 
torikg  to  tieprovuioHt  of  3  Geo.  4,  e.  72,  on  tie 
tari^  if  lie  rates,  a  eum  of  monq  n^kient  to 
fa-ctoM  a  portion  of  ground  aJJoimmg  tie  eiurci- 
prd,  aad  to  oomvtrt  it  itUo  a  burial-place.  At  tie 
"dkfapoUwaedemaudedbg  liej^andr^/iued. 
Tit  mota/ wat  borrowed  qfler  tie  approval  of  tie 
Mnittttical  Commetioaert,a$idiieclainiwardme 
leid  a  rati  of4d.it  tiepomd  to  r^fag  liejrst 
■^efwwl  oftim  loaa,  whiei  rate  tie  pit.  r^fiued  lo 
n**  lie  ground  tiat  tie  pariti  iad  neeer 
ifeOi  ezpregied  ite  deeire  to  procure  a  bariaUgromtd 
■dtr  Ncf.  26  of  tie  aioce-tiattioned  ttatute,  a  poll 
^"if  beem  demanded  at  tie  veetrg  uieeli)iji  and 
"fiitd,  and  therefore  that  lie  rale  in  nueeliun  wot 

^  tiat  tie  pariti  iad  legollg  espreited  itt  detire, 
1  ^proeeedingi  had  not  come  to  tieir  legal  termi- 
-^tadk  termination  being  lie  retult  of  a  poll 


^tti  ens  has  ahready  been  tried  in  the  Consistory 
^"■"■i  also  on  appeal  in  the  Court  of  Arches,  the 
*'■■  b  each  ease  being  adverse  to  the  pit.,  who 
He,  k£rection  of  this  court,  declared  in  prohibition. 
"tsCWiloij  Court  the  chnrchwardens  had  brought 
**A<  B  which  they  set  forth,  first,  that  an  order 
*'WM«  having  issued  for  dosmg  the  churchyard  of 
|"*fci<i  ftom  and  after  the  1st  Nov.  1860,  a  pro- 
yj  apemMnt  was  entered  into  by  the  Uien 
j^Moittaa  for  the  purchase  of  snitabia  ground  for 
^  Sir*  aseoDd  article  pleaded  the  statute  S  Geo. 
SvH^I-SC,  and  19  k  20  Viet.  c.  5S,  s.  1.  llie 
vl^lsd,  "that,  on  the  9th  Jan.  1860,  a  vestiy 
2i^^  ponoaooe  of  notice,  to  take  mto  consi- 
^Wttt  aspeditney  of  purchasing  and  adding  to 
^yilfJ  *  fieoe  of  ground  therein  defined,  and 
^'■^mA*  nising  by  rate  or  rates,  or  by  a  loan 
•■•fc  of  the  same,  of  snch  sum  or  snms  as 
Ob*.  CAfc— Vou  II.] 


might  be  required,  in  order  to  meet  the  expenses  of  and 
incident  to  the  purchase  and  conveyance  of  the  aaid  land 
and  the  prepantion  of  the  same  as  and  for  the  purposes 
of  a  burial-gronnd  ;  and  further  to  consider  the  pro- 
priety of  cancelling  or  rescinding  any  resolution  passed 
at  a  vestry  which  had  been  held  on  the  28tb  Nov. 
1859,  and  to  snbstitnte  a  resolution  in  lien  thereof, 
for  effecting  the  above-mentioned  purposes  ;  that  the 
Rev.  William  Ackworth  took  the  chair  as  vicar,  and  it 
was  moved  and  aeconded  that  the  first  and  second  re> 
solutions  which  had  been  passed  at  the  previon* 
meeting  should  be  rescinded ;  that  an  amendment  was 
moved  that  the  meeting  be  adjourned  until  an  early 
day  in  the  following  week,  for  the  purpose  of  electing 
a  burial  boanl ;  that  the  amendment  was  duly  put  and 
rejected,  and  the  original  resolntion  waa  put  and 
carried.  It  waa  then  proposed  and  seconded  that 
lOOOil  should  be  raised  for  the  purposes  mentioned  in 
the  notice,  at  a  rate  not  exceeding  i  per  cent. , 
and  on  the  credit  of  the  rates  to  he  levied  for 
the  repayment  thereof,  such  repayment  to  be  made  in 
two  instalmenta,  one  in  1860  and  the  aeoond  in  1861 ; 
that  the  churchwardens  be  authorised  to  take  the 
proper  steps,  under  statute  3  Geo.  4,  c.  72,  to  raise  the 
money  and  to  execute  the  proper  securities.  The  motion 
was  put,  and  carried  by  a  majority  of  fifty-nine  against 
five  ratepayers."  The  fonrtU  stated  that  application 
was  made  to  her  Hiyesty's  Secretary  of  State  for 
the  Home  Department,  for  his  approval  of  the  land 
intended  to  be  need  for  an  additional  buriiil-gronnd, 
which  waa  given ;  and  also  to  the  Ecclesiastical 
Commissioner)  for  authority  to  carry  out  the  rcso- 
IttUon;  that  they,  in  pnraoanoe  of  the  authority 
given  them  by  statute  3  Geo.  4,  e.  72,  signified 
their  approval  of  the  porcbasa  of  the  land,  and  of 
the  arrangements  for  borrowing  and  repaying  the 
money  required,  and  authorised  the  parish  to  carry 
them  out.  The  aixth  stated  that  the  chuichwaiden* 
accordingly  borrowed  1000^  at  5  per  cent,  re- 
payable as  before  mentioned,  from  the  London 
and  County  Joint-Stock  Banking  Company ;  and 
by  an  instnunent  under  their  hsuds  they  charged 
the  parish  of  Plumstead  with  the  sum  of  lOOOJl, 
and  with  repayment  thereof,  according  to  the 
term*  and  oooditions  before  mentioned,  and  declared 
that  the  said  anm  should  continne  to  he  charged 
and  chargeable  upon  the  ratea  raised  and  to  be 
raised  in  the  said  parish,  under  the  authority  so 
obtamed  from  the  Ecclesiastical  Commiasioners  until 
the  said  sum,  with  interest  at  6  per  cent.,  should 
have  been  fully  repaid;  that  the  Und  so  purchased 
had  been  conveyed  to  the  Ecdeaiaatical  Commissionen, 
and  had  been  duly  consecrated.  The  aeventli  stated 
that,  under  the  authority  granted  by  the  Ecclesiastical 
Commissioners  by  the  several  statutes,  and  by  the 
resolution  of  the  vestry  held  on  the  9th  Jan.  1860,  the 
churchwardens,  on  the  Ulh  July  1860,  made  a  rate 
of  id.  in  the  pound  on  all  rateable  properties  in  the 
parish,  for  repayment  with  mterest  of  the  first 
insUlment  of  the  loan.  It  further  sUted  that  Georg» 
White  had  refused  to  pay  the  sum  assessed  upon  him, 
and,  before  a  magistrate,  had  declared  he  disputed  th* 
validity  of  the  rate.  In  answer  to  this  libel,  Mr. 
White  brought  in  an  allegation,  in  the  first  article  of 
which  he  set  oat  the  resolutions  passed  at  the  vestry 
held  on  the  28th  Nov.  1859,  as  follows:—"  first,  that 
the  churchwardens  be  aothorised  to  purchase,  on  behalf 
of  the  parish,  upon  the  terms  stated,  the  land  referred 
to  by  the  churchwardens ;  to  adapt  the  ground  as  a 
burial-ground,  by  throwing  it  into  the  present  ehnreh- 
yard  or  otherwise,  and  draining  and  Uying  it  oat ;  pro- 
vided that  one-third  at  leaat  of  the  area  be  allocated 
as  an  unconsecrated  place  for  the  interment  of  Monoon- 
formists;  secondly,  that  for  the  pnrpoees  mentioned 
ioclndiog  a  doable  chapel,  2600/.  be  borrowed  on  tb* 
credit  of  the  rates,  to  be  levied  for  the  repayment  thereof  i 
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■od  that  the  ehorehirardtiK  apply  to  the  proper  aatho- 
ritiMforapproTaIofth«ne«bnrial-ponnd,andfarantbo- 
rity  to  cany  these  reiolations  into  effect,  mider  the  3  Geo. 
4,  e.  7S,  8.  36,  and  that,  on  obtaining  the  same,  thej 
Bboold  take  the  neoeesary  step*  for  procoring  the  loan 
•f  monex,  and  exacting  aecnrities ;  thirdly,  that  aa 
■oon  as  the  aforesaid  reeolntions  are  carried  into  effect, 
and  the  land  before  described  ia  added  to  the  cbnrch- 
yard,  they  sbonld  make  the  proper  approaches  to  it." 
The  second  and  third  articles  set  ont  the  proceedings 
•t  the  Teetryheldon  the  9th  Jan.  I860,  in  the  same 
manner  aa  in  the  libel,  except  that  they  added 
that  on  each  question  then  pat  by  the  chair- 
man, and  said  to  have  been  carried,  a  poU  was 
demanded  and  refused  ;  and  that  ereiything  done, 
•r  attempted  to  be  done,  at  soch  meeting,  after  the 
demand  and  refusal  of  a  poll,  as  before  pleaded,  or 
aabaeqnently  thereto,  in  consequence  of  any  resolution 
passed  or  alleged  to  hare  been  passed,  at  such 
meeting,  wae  noil  and  Toid  to  all  intenU  and  pnr- 
poaes,  &C. 

A.  Wilb,  for  the  pit  in  prohibition,  cited  Rex  t. 
n«  CimrchBttrdeia  o/  St  May's,  Lambeih,  3  B.  & 
Ad.  651 ;  Bbmt  r.  Haraood,  I  Curt.  648 ;  Hoptm 
T.  femerton,  6  Notes  to  Eec.  Cas.  74;  Reg.  v. 
fftdgtr,  12  A.  &  E.  139 ;  CampbtU  T.  Uaund,  5  A. 
&E.  865;  Btg.  t.  The  Goeernnrt  and  Guardimt 
of  tie  Parish  of  Kemngton,  6  D.  A  L.  162. 

F.  M.  Whine  (PhiUimore,  Q.  C.  with  him),  for  the 
deiU.,  cited.  Anon,  6  Mod.  308,  case  502 ;  Darbf 
y.Cimu,  IT.  B.  6bi;  Re  Ration  and  the  JtutUxe  of 
Stafford,  35  L.  J.  126,  U.  C.  ;  Rand  r.  Green,  30 
h.  J.  80,  C.  B.  Cur.  adv.  puft. 

Jf<ijr  38.— WiLLES,  J.  now  deliTered  the  judgment 
of  the  oonrt. — In  this  case,  we  are  of  opinion  that  our 
jadgment  should  be  for  the  pit.  The  material  facts 
may  be  explained  in  a  Tery  few  words.  At  s  vestry 
meeting  of  the  parish  of  Plnmstead,  a  resolution  was 
passed,  that  the  churchwardens  should  purchase,  on 
behalf  of  the  parish,  a  piece  of  ground,  as  an  addition 
to  the  existing  churchyard.  A  minority,  who  seem  to 
ban  been  desirous,  iustead  of  proceeding  under  the 
Cbnrch  Building  Acts,  to  proceed  under  the  Burial  Acts 
(whereby  a  oemetciy  might  be  obtained,  partly  con- 
secrated, and  partly  unoonoecrated,  for  the  general  use 
of  all  the  inhabitants),  demanded  a  poll,  which  was  re- 
fused. The  resolution  of  tlie  vestry  was  communicated 
to  tha  Church  Building  Commisnionen,  who  tiiere- 
opon  authorised  the  pariah  to  purchase  the  land,  and 
to  levy  the  rates  to  defray  the  expense.  Honey  was 
borrowed,  the  land  purchased,  and  the  rate  now  in  dis- 
pute was  accordingly  made.  The  now  pit.  declined  to 
pay  the  rate.  The  churchwardens  thereupon  instituted 
against  him  a  suit  in  the  Consistory  Court  of  London, 
for  subtraetion  of  church-rates.  The  now  pit.  being 
deft,  in  that  suit,  claimed  to  put  in  a  responsive  alle- 
gation, to  tha  effect  that  a  poll  having  been  refused, 
the  parish  had  never  legally  expressed  its  desire  to 
frocon  a  burial-ground  ooder  the  statute  3  Geo.  4, 
«.  73,  s.  26,  and  that  the  order  of  tha  com- 
■ussioners  and  all  proceedings  based  upon  it,  in- 
«lading  the  rate  in  question,  were  consequently 
illegal.  The  Consiatoty  Court  decided  in  favoor 
«f  the  chorobwardena  by  rejecting  the  responsive 
allegation.  TIm  present  pit  appealed  to  the 
Court  of  Arches,  which  court  affirmed  the  decision 
of  the  court  below.  Thereupon  tlie  unsuccessful  party, 
the  now  pit,  by  direction  of  this  conrt,  declares  in 
prohibition,  "the  main  question  here  and  in  the  Eo- 
«lenastioal  Court  ia  the  same,  and  it  is  this :  Has  the 
parish  expressed  its  desire  in  a  legal  manner,  so  that  the 
«MDmissionen  can  legally  act  npon  that  expression  of 
detire?  Wethinkthattheparishhasnotlegallvexpressed 
its  desire.  We  know  of  no  legal  mode  of  ascertaining 
the  desire  of  a  parish  but  by  convening  a  vestry  and 
dvij  ooDducting  the  proceedings  therein,  to  their  legal 


termination.  The  result  of  a  poll,  when  claimed,  is  the 
legal  termination  of  a  vestry.     It  is  obviooi  that  a 
veotry  which  refuses  a  poll  may  not,  and  mo>:  likely 
does  not,  speak  the  sense  of  a  parish.    Moreover,  the 
right  to  a  poll  exists  at  common  law,  and  rests  on  the 
strangest  authority:    (see  Campbell  v.  Mmini,  S  A. 
&  E.  865,  in  error.)    It  baa  several  timet  been  held, 
that  the  right  to  a  poll  is  not  taken  away  by  mere 
general  words  in  a  statute,  which  words  might  at  first 
sight  seem  to  import  that  the  inhabitants  uaembled 
at  the  vestry  might  there  and  then  finally  decide  a 
question :  {Reg.  v.  St.  Man/  Lambed,  i  Kef.  &  P. 
416.)    It  ia  objected  that  the  statute  3  Geo.  A,  c  73, 
8.  36,  gives  the   parish  the  powers  conferred  I7  the 
formsr  Acts,  and  therefore,  among  others,  the  powers 
conferred  by  59  Geo.  3,  c.  134,  s.  25,  which  section, 
it  is  alleged,  impliedly  takes  away  a  poll.    But  tha 
answer  is,  that  that  section,  59  Geo.  3,  c  134,  s.  25, 
only  relates  to  the  power  of  the  vestty  in  raising  rates. 
It  is  therefore  nnnecesssry  to  decide  whetlier  a  poll 
could  or  could  not  be  refused  at  a  vestry  duly  convened 
under  that  statute  for    that    purpose.    Next,  it  ia 
objected  that  chapelries,  townships  and  extra-parochial 
places,  which  are  mentioned  in  3  Geo.  4,  c  72,  s.  26, 
along  with  parishes,  have  no  vestries.     But  the  answer 
is  that,  from  the  fact  that  in  districts  like  these,  io  which 
they  having  no  vestries  no  vestiyean  act,  it  by  no  means 
follows  that  where  there  is  a  vestry,  as  in  the  case  of 
a  parish,  the  legitimate  representatives  of  the  inhabi- 
tanta  should  be  impliedly  superseded.      Indeed,  the 
reason    why    a   vestiy   is  not    mentioned  in  terms 
in    this    part    of   the    26th    section   may  well    be 
that  the  power  of  speaking  by  a  vestry  exists  in  some 
only  of  the  districts  mentioned,  and  not  in  all     How 
the  desire  is  to  be  expressed  io  other  cases,  whether  by 
unanimity,  or  by  a  majori^  with   or  without  aoy 
restriction  imposed  by  atatote,  we  have  not  now  to 
decide.    Upon  these  gronnda  we  have  come  to  the  con- 
clusion that    the  desire  of  the  parish  to  procure  a 
burial-ground  has  not  been  expreswd  according  to  law. 
We  are  confirmed  in  this  decision  by  the  opinion  of  tha 
learned  judge  of  the  Court  of  Arches ;  and,  as  we  are 
informed,  of  the  learned  judge  of  the  Consistory  Conrt 
ahio.     Yet  these  learned  judges  seem  to  have  thought 
that  the  Ecclesiastical  Court  could  not  look  behind 
the  order  of  the  commissioners,  and   were  therefore 
bound  to  regard  it  as  effectual.     But  the  plain  words 
of  the  statute   3  Geo.  4,   0.  72,  s.  26,  empower  the 
commissioner  to  act  only  in  casei  where  the  pariah 
is  desirous  that  they  should  act      The  deaira   of  the 
pariah  legally  expressed   appears  to  1U   a    condition 
precedent,  without  which  any  order  or  authority  of  the 
commissionera  is   devoi^  of   any   legal    force  ;    and 
■nrely,   this  is  a  reasonable  construction,  when  it  is 
considered  that  to  hold  the  order  of  the  commissionera 
binding  without  the  desire  of  the  parish,  would  be  to 
invest  them  with  the  arbitrary  power  of   inflicting 
pecuniary  burden*  and  impoaing  taxes.    We  therefore 
come  to  the  other  conclusion,  that  the  order  is  vtud, 
and  that  all  proceeding  based  upon  it,  including  tbe 
rate  in  question,  is  void  slso.     It  is  suggested,  that  ii 
the  Eoelesisstical  Courts  have  miaoonstrued  the  Act   of 
I'ariiament,   that  misconstruction    is    the  subject   ol 
appeal,  and  the  third  plea  states  the  pendency,  or   ai 
least  notice,  of   an  appeaL      But  it   by   no    meaoi 
follows  that  because  the  misconstruction  of  an  Act  o 
Parliament  by  the  Ecclesiastical  Court  may  be  correctet 
on  appeal,  it  ia  not  also  ground  for  prohiuition  ;   for,  ai 
was  obaenred  in  Burder  v.    Veleg,  IS  A.  &  E.  SSS 
the  enor  may  be  repeated  in  a  court  of  superior  juris 
diction,  as  has  indeed  already  been  done  in   the  oaa 
now  under  oonaideration,  and  the  proceedings    ma 
there  go  on  to  final  judgment,  and  being  regular    o 
the  face  of  them,  the  power  to  prohibit  may  be  los 
With  respeol  to  the  form  of  our  judgment    on  tta 
issues  of  law  raised  on  this  rtcwd,  that  nUidi  jtuisi 
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•pen  tin  demurrer  to  the  third  plea  Lu  been  already 
diifMed  of.  The  aeoond  plea  appears  to  have  been 
pkaded  with  a  Tiew  to  direct  the  atteotion  of  the  cotirt 
MtheqneetioD  whether,  in  case  of  judgment  for  the 
fit,  •  peremptor/  prohibition  should  go,  or  only  a  pro- 
UbJUoa  juoutqat,  riz.,  until  the  judge  of  the  Court  of 
irdm  ms/  alter  his  opinion  upon  the  constmotion  of 
lit  lUtate,  and  admit  Ui»<asponsire  allegation.  Upon 
thia  peint  no  authority  has  be«n  cited,  nor  has  the 
Wirt  fomd  any  for  iaaning  the  writ  olharwise  than  in 
tlu  jeoeral  form  where  the  erroneous  decisioa  goes  to 
tin  menu  of  the  case.  The  party  seeking  a  proM- 
liiiiiD  open  tlie  gnmnd  that  the  subordinate  court  has 
i^utai  a  irrelevant  a  defence  under  a  statute  which 
ii  aid  to  hare  been  misconstrued,  must,  in  order  to 
dtaUith  tile  gravamen,  show  not  merely  that  the  de- 
Jtsoe  was  valid  in  law,  but  also  that  it  is  tms  in  fact. 
Hut  comse  is  in  aocordaoce  with  many  precedents, 
ad  it  bis,  we  think,  been  correctly  adopted  in  the 
p<Mnt  case.  The  defts.  in  prohibition  have  thsre- 
fai  the  opportunity  of  trying  in  this  proceeding  the 
faotioR  whether  the  matter  alleged  in  answer  to  the 
Bel  be  true.  If  it  is  not  eitablished  in  proof,  then 
fiigaM  will  go  fur  a  coosnltHtion  until  its  truth  is 
otiUahed.  Ko  peremptory  prohibition  will  go.  If 
h  troth  should  be  eetablished,then  it  will  appear  to  the 
enut  jodicialiy  and  in  a  suit  between  the  same  parties, 
lb  uy  prmxedings  in  the  subordinate  court  would, 
DC  oaght  to  be,  fruitless.  Thus,  the  prohibition,  if  in 
tk  ifent  it  sliall  f;o,  ought  to  be  peremptory.  The 
we  cited  by  Mr.  White  in  his  able  argument  for  the 
diftt.  (Anom.  6  Hod.  308),  to  show  that  the  conrt, 
if  idTene,  ought  to  grant  the  prohibition  quoutgua, 
•1;  aeeflu,  when  properly  ctmsidered,  to  be  an  antho- 
%  Id  the  contrary ;  for  the  application  was  for  a 
HiibitkKi,  upon  the  ground,  first,  that  a  copy  of  the 
HW  wu  refused  j  and,  secondly,  upon  the  merits ; 
Bd  tut  application  was  rejected  by  Lord  Holt  and  his 
BXfeniaiu,  as  improperly  asking  inoonsistent  reme- 
£■,  the  prohibition  for  refonng  s  copy  of  the  libel 
iaif  eooditional  only,  and  the'  prohibition  npon  the 
<w>U  being  peremptory,  as  we  think  the  prohibition  in 
^  OK,  b«ng  upon  the  merits,  ought,  if  and  when 
"■si,  to  bb  The  practice  of  issuing  a  prohibition 
!>M*fM,  for  denying  a  copy  of  the  libel,  may  be  traced 
>i>raegh  Fitiherbert  Natural  Brevia,  43,  E,  to  the 
Tar  Book  of  Edward  IV.,  where  a  special  prohibition 
^wjse  appears  to  have  been  framed  by  this  court, 
■Hder  to  enforce  the  sUtute  of  2  Hen.  5,  stat  1, 
^  i,  which  entitled  parties  cited  in  that  Court 
'^'■tiu  to  demand  a  copy  of  the  libel.  In  such 
<■«',  when  prohibition  is  asked  by  reason  of  a  refusal 
^jnot  a  copy  of  the  libel,  the  difficulties  present 
w"«>n(  that  in  the  absence  of  the  libel  there  can  be 
IS  piUhition  for  defect  or  absence  of  jurisdiction, 
™  tin  subordinate  court  has  not  yet  given  any  deci- 
M  Sfoo  the  merits,  and  that  it  has  jurisdiction  to 
|n<>e<iaioan  at  least  as  the  copy  of  the  libel  is  granted. 
Wen  diffienltiea  were  got  over  in  the  case  in  the  Year 
"■^^iwung  the  special  form  of  prohibitiono  JucesMfr, 
**|*>ib«ii(  dtlivtr  U  libel  al  pT  accordant  el  ttat. 
'■n  nay  be  other  cases  in  which  such  a  special  writ 
**!  k  proper  ;  for  instance,  there  is  authority  for 
"IH  that  in  matters  purely  of  ecclesiastical  cogni- 
*^  where  evidence  is  refused  which,  according  to 
■snhs  of  the  common  law,  ought  to  have  been 
J™B«4  s*  a  matter  which  aJBFects  the  manner  and 
I**  tf  frooeeding  only,  the  prohibition  is  quoutque. 


s  is   inapplicable  to  the  present  case, 

*!  dAoi^    there    an    numerous    cases   in    the 
rl^   ■   which    prohibitions    have  been    granted 

*  l^lMHn.    of    a    plea    to   the    merits,  in  none 

*  **  Sod  any    trace  of  a  suggestion  in  such   a 
^  VariSed,  nor  of  any  prohibition  therein  issued 

•  snly.    We  must  therefore  treat  such  a  special 
I  exoeptioaal,  applicable  only  to  the  man- 1 


ner  and  form  of  proceeding,  and  inappropriate  to  a 
case  where  a  defence  npon  the  merits  has  been  »• 
jected  below,  and  must  be  established  io  law  and  ^t 
in  order  to  sustain  the  prohibition.  The  special  writa 
mentioned  in  Fitiherbert  Matnin  Brevia,  39,  H.,  and 
in  which  directions  were  given  as  to  the  course  to  be 
pursued  in  the  subordinate  conrt  in  the  nators  of  ad- 
monitions  to  such  courts,  if  or  unless  oertain  xatteis 
should  judicially  appear  to  them  to  relate  to  obsolete 
proceedings,  governed  by  peculiar  considerations ; 
those  writs  were  confined  to  the  manner  and  order  of 
prooeedings,  and  were  qnite  distinct  in  their  character 
from  a  prohibition  upon  the  merits.  The  writs  la 
register  and  elsewhere,  which  conclude  with  a  mamda- 
sius  to  the  Court  Christian,  to  recall  an  excommnnick- 
t!on  alraady  entmeonsly  fulminated,  or  a  sequestra- 
tion vrrongly  issued,  are  all,  as  to  the  prohibitory 
part,  peremptory,  and  the  mamiinnti*  to  revoke  the 
nnanthorised  proceeding  only  aoeessoiy  to  the  per- 
emptory prohibition,  nnd  necessary  to  give  it  effect.  A 
manikauu  to  the  judge  of  the  Court  of  Arches,  to  re- 
ceive the  responsive  allegation,  contrary  to  his  solemn 
judgment  already  pronounced,  which  is  presumably 
his  final  opinion,  would  be  not  only  an  ungracious, 
but,  so  far  as  the  research  of  oonnsel  and  the  industry 
of  the  conrt  enable  us  to  judge,  an  unprecedented  pro- 
ceeding. Even  the  Court  of  Q.  B.,  in  the  exerdse  of 
its  independent  superintending  jurisdiction  ovsr  subor- 
dinate courts,  may  issue  a  maiuiamiu  to  proceed,  but 
not  to  pronounce  any  particular  judgment.  Conve- 
nience also  seems  to  require,  that,  as  the  Whole  ease  is 
before  us,  it  should,  so  far  as  we  are  capable  of  dealing 
with  it,  be  disposed  of  here  once  for  alL  Our  conclu- 
sion therefore  is,  that  the  allegation  whicb  the  Conrt 
of  Arahes  rejected,  as  constituting  no  defence  to  the 
libel,  though  assnmed  to  be  true,  was  so  rejected  by 
reason  of  on  erroneous  construction  of  the  statnt*^ 
being  a  matter  of  temporal  cognisance,  and  this  conrt 
being  of  opinion  that  the  rejected  allegation  was  a 
complete  and  substantial  answer  to  the  libel  in  point 
of  law,  ought,  if  and  when  such  allegation  shall  appear 
to  be  true  in  fact,  peremptorily  prohibit  any  further 
proceeding.  For  these  reaaoDS  we  think  there  should 
be  judgment  for  the  pit.  Jud^fmeatjbr  tht  pU. 


OOTTRT  OF  EXCHEOUJUt. 

Beponsd  bj  r.  BuLtr,  and  H.  Uioo,  Esqrs.,  Banlitan- 
at-Law. 

TWsAqr,  Mag  27. 
BorroMLET  v.  Fishes. 

BvUding  locUtg— Secretary  of  rignmg  pnmiliory 
note  <u  tuch—Ptr$o»alKalnlity — Counter  tignature 
—Stalulc  10  Geo.  4,  c.  56,  s.  7  {Friendly  Societut 
Ad) — Rttleto/nciely ;  on  vhotn  binding. 

A.  promiuory  note  vat  made  in  Ihe/ottowing/onn  ;— • 
"  Midland  ComUiu  Building  Society,  Ifo  3.  Sir- 
miagham,  Sept.  I,  1856. — On*  month  after  demand 
we  jointly  and  severally  promiee  to  pay  J.  B.  tht 
sumo/' 1202.,  vith  interett,  ^,/or vabit rtoemd. 
—(Signed)  W.  R.  H.  and  3.  JD.  8.,  tnutett. 
W.  D.  F.,tecrelary:" 

Beld,  that  W.  B.  F.  (the  dejt.)  wu  pertonaOy  liable 
on  this  note,  and  that  the  addition  of  the  word 
"  secretary"  to  hit  signature  didnot  cnt  down  or 
exclade  hit  tiabiiity,  hit  tignature  being  placed 
where  a  party  utuaVy  signs  such  a  doaiment, 
and  from  iti  petition  showing  nothing  lOce  a  counter 
signature  at  "  secretary"  merely. 

Per  BnameeU,  B.—Th»  rulet  of  a  lenifit  building 
society,  du^  eerl^ied  and  allowed  under  sect.  7  qr 
Geo.  4,  c  56,  ore  onh  binding  upon  members  qftha 
society  inter  se,  and  do  not  affect  the  ri^tt  (ftUrd 
penont,  who  are  not  members,  bnl  $tmd  m  thtpO»' 
turn  ofstnmgtn  to  tht  ttdtly. 
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MAGISTRATES'  CASES. 


Ex.] 


BoTTOMLXT  r.   FiSHKS. 


rEx. 


DedtntioD. — First  count,  on  a  promusoTy  note  made 
by  deft,  to  pit.  Second  count,  for  money  lent  and  on 
•cooonts  stated.  Plea,  amongst  others,  denying  the 
makijig  of  the  note. 

At  the  trial  before  Cockbnm,  C.  J.,  at  tbe  last 
•pring  assixes  at  Wanrick,  it  appeared  that  pit.  bad 
been  a  shareholder  in  a  society  called  "  The  Midland 
Omntias  Benefit  Building  Sodety,  No.  1,"  of  which 
the  deft,  was  anditor,  and  which  sode^  was  rery 
prosperous,  and  was  brought  to  a  successful  issue, 
the  plt.'s  one  share  being  of  the  value  of  130^ 
'Shortly  before  the  winding-up  of  sodety  No.  I  another 
society  was  formed,  called  "The  Midland  Counties 
Building  Sodety,  Mo.  3,"  of  which  the  deft,  became 
a  member  and  shareholder,  and  was  appointed  the 
asoetary  and  one  of  the  auditors ;  in  fact,  nearly  all 
the  offidals  who  bad  been  connected  with  and  managed 
Sodety  No.  1  became  connected  with  the  new  Sodety 
No.  3.  By  tiieir  rules,  which  were  duly  registered  and 
certified  in  compliance  with  the  Friendly  Sodeties 
Act,  10  Geo.  4,  c  56,  s.  7,  the  Sodety  No.  3  was 
empowered  to  boirow  money  at  interest,  for  which  the 
trustees  might  give  tbeir  own  personal  w  other 
seoirity,  and  be  indemnified  by  the  memben  generally. 
Upon  the  shareholders  in  No.  1  Society  being  paid  off, 
pit.,  instead  of  being  paid  his  120L,  agreed,  al  defL's 
request,  to  fend  it  to  the  Society  No.  3  at  6  per  cent, 
interest,  whereupon  the  120L  was  accordingly  trans- 
ferred to  No.  3  Sodety,  and  pit  reoeired,  in  a  letter 
from  deft,  the  following  promissory  note,  signed  by  two 
of  the  trustees  of  No.  3  Sodety,  one  of  whom  was  also 
a  tcnstee  of  No.  1  Ssdety,  and  by  deft,  the  secretary : 

"Midland  Counties  Building  Sodety,  No.  3, 
"  Birmingbam,  Sep t  1,1856. 
"  0ns  month  after  demand  we  jtintly  and  tettrallg 
promise  to  pay  Mr.  John  Bottomley  tbe  sum  of  one 
hundred  and  twenty  pounds,  with  interest  tbereen 
after  the  rata  of  six  pounds  per  centum  per  annum, 
payable  half-yearly,  for  valoe  reoeired. 

(Signed)         ::W.B.HK^H,J,^^ 

<*  W.  D.  FuBKB,  Seoretaiy." 
'  Pit  received  his  interest  for  a  year  or  two,  wh«i  the 
mw  sodety,  owing  to  bad  management,  blew  up,  and 
became  defunct  Upon  applying  to  deft  for  payment 
of  his  prindpal,  pit.  was  informed  that  the  money 
bad  been  disposed  of  for  the  purposes  of  the  sodety, 
and  that  deft  was  not  personally  liable,  having  ooun- 
teisigDed  the  promissory  note  as  "  secretary  "  merely, 
and  that  the  trustees  were,  under  the  rules  of  the 
iodety,  alone  responsible. 

The  following  rules  (from  the  printed  book  of  the 
eerUfied  rules  ^  the  sodety)  were  referred  to  in  the 
argument: — 

"  V.  Diaia  of  Offieen. 

"  Tnataa. — ^The  trustees  shall  pay  all  snms  of 
money  ordered  by  the  oommittee  to  be  paid  on  behalf 
•f  -this  sodety,  by  cheques  on  the  appointed  bankers. 
And  these  cheques  ehall  be  signed  by  two  of  the 
trustees,  and  countersigned  by  the  secretary. 

"  All  deeds,  writings  and  securities  to  and  from  tbe 
■odety  shall  be  made  and  taken  in  the  names  of  the 
trustees  for  the  time  being ;  and  all  tbe  property, 
whether  reul  or  personal,  belonging  to  the  sodety,  shall 
be  vested  in  them. 

"That  the  ttiMees  shall  (with  the  consent  of  the 
oommittee)  be  empowered  to  borrow  or  take  up,  at 
interest  soy  money  from  the  bankers  of  this  sodety, 
or  from  any  member  or  other  person,  to  secure  which 
the  tnutets  may  give  tluir  oum  personal  or  other 
lecuritg,  and  they  shall  be  indemmfied  by  the  mem- 
bers." 

A  verdict  was  found  for  pit  for  the  full  amount  of 
hi*  daim,  with  leave  to  deft  to  move.  A  rule  nisi 
was  aoeordingly  obtuned  by  Field,  in  Easter  Term 
last,  to  set  aude  the  pit's  verdict  and  enter  it  for  deft., 


on  the  ground  that  deft  was  not  tbe  maker  of  tlm- 
note  declared  upon,  agsinst  which  rule, 

Mm/  37.— A.  WHU  (with  whom  was  Hages,  Seijt) 
now  showed  cause. — ^Tbe  point  relied  on  by  the  other 
side  is,  that  deft's  ngnatnre  to  this  bill  does  not  biodi 
him.    Primi  fade,  a  signature  to  a  bill  binds  tb» 
person  who  puts  it  there,  and  to  escape  from  the  ordi- 
nary liability  he  must  show  something  in  the  ngnaturs 
or  the  dreomstances  under  which  he  signed,  which 
relieves  him.    b  there  anything  of  that  sort  here  t" 
It  is  contended  that  there  is  not      In   Thomas  r. 
Bishop,  2   Str.  955,  it  was  held  that  the  addi&n  oF 
the  word  "  cashier"  to  the  deft's  name  was  only  to- 
denote  lbs  person  with  more  certainty.    In  Ltadbitter 
V.  Farrow,  5  H.  &  S.  349,  Lord  Ellenborongh  says:. 
"  Is  it  not  a  universal  rule  that  a  man  who  pnts  bis 
name  to  a  bill  of  exchange  thereby  makes  himsdr 
personally  liable,  unless  be  statea  upon  the  face  of  tho- 
bill  that  he  subscribes  K'ifor  another,  or  by  procuratioa 
ef  another,  which  are  words  of  exdnsion  ?  Unless  he 
says  plunly,   'I  am  the  mere  scribe,'  he  become* 
liable."    [CuASHBLL,  B.  refers  to  Liitdus  v.  Melrose, 
3  H.  &  N.  177  (in  error) ;  31  L.T.Bep.36 ;  37  L.  J. 
326,  Ex.]    There  the  note  was  given  "  on  account  of 
the  company,"  and  the  form  and  appearance  of  it  were 
different  from  the  present    There  it  was  counter- 
signed by  the  secretary  on  the  opposite  side  to  that  on 
which  the  trustees  signed.      But  here   there  is  n» 
counter-signature,  or  anything  analogous  to  it  Counter- 
signed is  eontri  signt,  and  means  over  against ;  and  a 
eonnter-dgnatnre  is  always  in  tbe  lefWband  comer  of 
the  docoment    Nor  is  there  anything  in  the  mles  of 
tbe   sodety    which    renders  the  secretaiy's  connter- 
signatuie  necessary  to  these  loan  notes.     The  rules  of 
the  sodety  were  authorised  by  statute  10  Geo.  4,  c.  58, 
s.  8,  and  became  binding  on  members,  but  not  on  any- 
one else.    Pit  was  not  a  member,  but  in  the  positioik 
of  a  stranger.     Bule  5,  which  is  relied  on  by  the  deft.,, 
that  "  all  cheques  are  to  be  signed  by  two  trustees, 
and  countersigned  by  the  secretary,"  has  nothing   to- 
do  with  tbe  case.     The  roles  contemplate  that  tbo 
security  given  shall   be  the  security  of  the  persons 
agoing  tbe  note,  and  the  word  "  severally "  mnst  have 
the  meaning  attached  to  it  in  Undus  v.  Melrose,  and 
mean  "personally."      There  is  no   reason   why  tb» 
secretary  should  not  sign  and  make  himself  liable  a» 
well  as  the  trustees.    He  was  a  member,  and  bad  w\ 
interest     If  he  is  not  liable  on  this  note^   nobody  is> 
Beaky  v.  Storey,  3  Ex.  3;    18  L.  J.  8,  Ex.,  is  an 
authority  in  favour  of  pit  In  Price  v.  T'o^Ior,  5  H.  & 
N.  540;  3  L.  T.  Rep.  N.  S.  221,  where  the  dsfts.  signed 
the  note  describing  themselves  as  "  trustees,"  as  deft, 
has  here  described  himself  as  "  secretary,"  tiiey  were 
held  liable.   The  word  "  secreury  "  is  mere  description. 
As  to  the  point  as  to  the  rules,  the  pit  is  a  stranger, 
and  is  not  bound  by  them ;  and  if  he  were,  the  mlea 
do  not  apply. 

Field,  contra,  in  support  of  the  rule. — None  rf 
the  authorities  which  hare  been  quoted  sbowr 
that  deft  is  liable.  The  cases  of  Thomas  r. 
Bishop,  and  LeadbiUer  r.  Farrow  may  be  admitted. 
In  the  former  case  the  acceptance  was  general, 
and  there  was  nothing  to  show  that  deft  ac- 
cepted in  any  other  way  than  to  render  himself  per- 
sonally liable.  He  signed  without  limitation,  and  ao 
it  was  in  Leadbitltr  v.  Farroa.  It  cannot  be  said 
tbe  note  in  the  present  ease  was  accepted  generally, 
and  not  as  a  servant  of  the  society,  for  it  is  signed  ea 
a  different  line,  and  tbe  word  "  secretary  "  is  added.  In. 
the  case  dted  tbe  inatrameut  would  have  had  no 
effect  if  not  against  deft,  and  he  was  held  peraonallj 
liable  ;  but  here  it  is  good  against  tbe  trustees,  and  tt 
the  secretary  here  is  hdd  liable  he  would  have  no- 
means  of  paying  except  out  of  the  funds  of  the  sodety. 
lAiuhu  V.  Melrose  is  iu  deft's  favour,  and  on  all  f»ai» 
with  tbe  present  case ;  tbe  only  distinction  attempted 
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Ex.] 


NiCHOU.  r.  ALI.KH. 


[Ex.  Ch. 


to  be  dnwn  u,  that  the  rignature  hen  ia  not  eontri 
agiii.  [Mabtdt,  B.  —  What  is  the  meaning  of 
"comtcr-iiiiiilng?'^  It  is  a  verification  between  the 
bod^  and  their  manager,  that  the  proposed  loan  ia  a 
proper  thinj;  to  be  done.  The  7  &  8  Vict.  e.  110, 
1 45,  is  as  iUostaration  of  what  a  oaanter-signatnre  is. 
li;Uit  Act  10  Geo.  4,  c  56,  a.  SI,  all  the  property  of 
thiH  aodeties  is  Tested  in  the  trostees,  and  rale  5, 
vliicli  was  in  eridence,  shows  that  it  was  needful  the 
Koetarj  ahonld  "  conntersign "  such  a  docnmrnt: 
(forta  T.  Marshall,  1 1  Ex.  1 66 ;  24  L.  J.  305,  Ex.) 
b  Price  r.  Tiqlor,  which  was  an  action  against  the 
tnutecs  and  aecretaiy  of  this  vetj  society,  the  secretary, 
*lu  «u  this  rery  deft.,  let  judgment  go  by  default,  so 
tl»  point  was  not  raised;  bat  the  decision  there,  that 
tie  trastees  were  liable,  by  no  means  shows  that  the 
Rcntaiy  is  liable.  On  (be  contrary,  it  gets  rid  of  the 
ebjectios  that  no  one  else  would  be  liable  if  the  deft,  is 
m,  ud  also  of  the  effect  of  the  words  "jointly  and 
■ennlly,"  because  hen  there  are  two  trustees  to  whom 
tiie  words  apply.  Htakf  t.  Storaj  also  is  to  the  same 
tfeet.  Bult  T.  MmreO,  12  A.  &  E.  745  j  10  L.  J., 
H.  8.,  5!,  Q.  B.,  which  is  nndistinguishable  from  the 
jrant  ease,  is  in  point,  and  a  strong  aathority  to 
itvir  the  signature  is  not  binding  on  im. 

Pollock,  C.B. — I  am  of  opim'on  that  this  lula 
Bat  be  discharged.  A  person  reading  the  promissory 
lete  as  it  is  framed  in  the  present  case,  would  reason- 
dlf  come  to  the  conelnsion  that  all  the  persons  whose 
Bgiitnres  appear  at  its  foot  had  aigned  it  as  parties. 
Ttie  portion  of  the  names  upon  the  paper  shows  nothing 
lb  a  eamter-rignatwre.  The  secretary's  signature  is 
Biiiitiiignishable  from  that  of  the  trustees,  and  the  in- 
bt«oe  ia,  that  be  ngned  it  as  the  othera  did,  at  a 
fnty.  The  case  of  Butt  t.  MarreO,  reTied  on  by  the 
lilt,  went  on  the  material  fact  that  the  party  did  not 
■p  u  aoceptor,  and  it  was  imposuble  to  get  over  that 
wt;  hot  that  ia  quite  different  from  the  present  case. 
It  ii  Bot  needful  to  allode  to  the  other  cases  which  have 
km  cited. 

Bbaxweli.,  B. — I  am  of  the  same  opinion.  Except 
tti  Bote  itself,  there  was  no  evidence  to  show  in  what 
Bpioty  or  with  what  intention  deft,  ngned  bis  name. 
n<  only  evidence  ^ven  was,  first,  that  pit.  lent  his 
■miy  Is  the  aodety,  and  next  au  account  of  their 
"■Its.  But  these  rules  are  only  binding  upon  members 
tftbeaocietytiiter  se,  and  have  nothing  to  do  with 
•ad  do  not  i^ectthe  rights  of  third  persona  who,like  the 
llMnnotmembenjbat  stand  in  the  position  of  strangers 
t«tlie  Moety.  The  caae  then  must  be  decided  by  what 
fpean  on  tha  face  of  the  note.  Kow,  on  the  authority 
■f  Aios  v.  Tttglor  it  clearly  binds  the  trustees.  Is 
M  the  secretary  then  also  liable  ?  They  all  three 
■pedthe  note  where  parties  usually  ugn  such  a  docn- 
Mot,  and  each  adds  the  character  in  which  he  signs. 
Sofjosa  the  words  "  trustoea"  and  "aecretary"  had  been 
left  obt,  there  eoold  be  no  doubt  of  hia  liability  then.  But 
it  is  said  the  addition  of  this  word  "  aecretary  "  pre- 
date hi*  liatnlitT.  I  do  not  think  so.  It  may  be  that 
^  did  not  intend  to  make  himself  liable,  but  that  is 
iMatetiaL  The  ease  of  Bull  v.  Morrell,  which  Mr. 
'iM  re&ed  on,  ia  very  distinguishable  from  the  present 
^  Then  the  bill  waa  addreaaed  to  "  the  Directors 
*'tbs  Imperial  Alkali  Company."  The  drawees  were 
^Mtes,  than  tiie  person  rigning  the  acceptance  says, "  I 
■M(t  |c  pi'OCi  wo-i"  *i>d  if  the  acceptors  are  taken 
l*W  Ae  dnweea,  Uien  Parker  not  being  in  fact  a 
*>■•*  ha  wenid  not  be  liable,  and  so  (hat  ease  has 
**  ^"BB^  on  the  present  question. 

QBuDikix,  B  — I  also  think  the  rule  must  be  dis- 
■•fri.  Looking  at  the  evidence  in  the  ease,  apart 
■■■lb* note,  I  aes  nothing  to  exclude  his  liability. 
•^«H  a  ainnger,  and  might  well  intend  to  take  the 
*■%  cf  tha  aceretary  as  well  aa  the  trusteea.  Is 
■*l  <ha  anything  in  the  note,  or  in  the  form  or 
I^  «(  tha  aignataie,  to  cat  diown  or  exclude  hi* 


liability  ?  I  think  there  clearly  is  not.  I  see  nothing- 
to  prevent  his  being  "jointly  and  severally  "  liable,  and> 
I  think,  as  my  brother  Bramwell  has  said,  the  case  is- 
quite  distinct  from  Bult  v.  MarrdL 

Bute  discharged,  (a) 

Pit's  attorneys,  HUliard,  Dah  and  Strettm,  3^ 
Gray's-inn-square,  agents  for  J.  StMin,  Birmingham. 

Deft's  attorney,  ff.  C.  Barker,  1,  Fnmival'a-ion,- 
agent  for  J.  Snalh,  Birmingham. 


EXCHEQimB   0HA3CBEB. 
Bspoited  by  C.  J.  B.  Bxaistn,  Esq.,  Bairlater-at-Law. 

NioHOix  V.  Allkn. 
Repair  of  bridge — Taking  toU — Peremptory  nanda- 

mw — Discretion  efeowri. 
Deft,  was  ike  proprietor  of  a  bridge  and  received  toVtf. 
the  bridge  being  out  tf  repair  and  impassable,  he 
establisked  a  fern/  and  took  tolls,  under  the  provi- 
sions of  the  Acts  of  Parliament  vAieh  authorised 
the  btutding  of  the  bridge.  An  action  was  brought 
against  hm  bg  the  pit.,  praying  for  a  mandamus, 
eommanding  the  deft,  to  repair  the  bridge,  and  on 
a  case  being  stated  for  the  opinion  of  the  court,  the 
question  kfl  was,  vheiher  the  deft  was  liable  to 
reinstate  (As  bridge  under  the  provisions  of  the  Actsf 
and  if  the  court  should  be  of  opinion  that  he  was  so 
liable,  then  judgment  should  be  entered  for  the  pit, 
for  40s.  demoges  and  costs  of  suit,  and  a  rnaiida- 
mus  might  issue  commanding  the  said  i^/l.  to  to 
reinstate  the  said  bridge : 
Beld  (affinung  so  far  the  deeision  of  the  court  betow), 
that,  under  the  Ads  of  Parliament,  the  defl.  having 
received toU,  was  liable  to  reinstate  the  bridge;  but 
reversing  the  decision  of  Iks  comri  below  ordering  a. 
mandamus  to  issue. 

Thia  was  an  action  broagbt  by  the  pits,  against  tha 
deft  for  the  recovery  of  damages  sostained  by  them  by 
reason  of  the  passage  of  the  bridge  hereinafter  men- 
tioned being  impracticable,  and  praying  for  a  mandamat 
commanding  the  defl.  to  repair  and  reinstate  the  said 
bridge,  and  maintain  the  same  in  a  fit  state  for 
passage ;  and  by  the  consent  of  the  parties,  and  by 
the  order  of  a  judge,  according  to  the  0.  L.  P.  A. 
1852,  the  following  caae  was  stated  for  the  opinion  of 
the  court,  without  any  pleadings. 
CASE. 

In  the  twentieth  year  of  the  reign  of  George  11. 
an  Act  of  Parliament  was  paaaed  intituled  "  An  Act 
for  building  a  bridge  aciosa  the  river  Thames  from  the 
pariah  of  Walton-apon-Thames,  in  the  connty  of 
Snrrey,  to  Shepperton  in  the  county  of  Middlesex." 

Shortiy  after  the  paanng  of  this  Act  the  bridge 
thereby  authorised  to  be  bnilt  waa,  under  and  by  virtue 
of  the  powers  therein  oontuned,  built  by  Samuel 
Dicker,  Esq.,  in  the  said  Act  mentioned. 

'  In  the  twentieth  year  of  the  reign  of  George  III. 
another  Act  waa  passed  for  enlarging  the  powers  of  the 
said  first-mentioned  Act  Both  these  Acts  were  re- 
ferred to  as  part  of  the  oase. 

From  the  time  of  the  said  bridge  being  built  until  it 
became  impassable  aa  after  mentioned,  no  repairs  were 
reqiured  for,  nor  were  any  done  to  the  strnctnre  of  the 
said  bridge,  save  those  contemplated  by  the  said  Act 
30  Geo.  3 ;  but  all  other  repairs  required  for  the 
maintenance  of  the  asid  bridge  and  the  roadway 
thereof  were  from  time  to  time  done  by  the  sno- 
cessive  proprietors  thereof;  and  during  all  the  time 
aforeaaid  the  said  bridge  was  used  by  the  publio 
for  the  purpose  of  passage,  on  payment  of  the  toll* 
by  the  said  Acta  authorised  to  be  demanded  and  taken 
in  that  behalf. 

These  tolls  and  other  the  powers,  privileges  and 
immnnities  by  the  said  Acts  given  and  granted  have 
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been  nceired,  «zeroised  and  enjoyed  by  the  Bnocesslre 
proprietors  of  the  laid  bridge,  from  the  time  of  the 
tame  baviog  been  bailt  as  aforesaid.  Id  or  abeat  the 
yen  1829  the  defl.  became  and  was,  and  from  thence 
tdtherto  baa  been  and  still  is,  the  proprietor  of  the  said 
bridge,  and  as  such  proprietor  has  received,  exerrased 
and  eqjoyed  the  said  tolls,  powers,  privileges  and  im- 
smnities.  On  the  llth  Aug.  1859  the  principal  arch 
of  the  said  bridge  fell  in ;  bat  whether  in  conse^nenoe 
of  some  original  defect  in  the  structnre  or  foundations 
of  tin  bridge^  or  for  want  of  needful  and  necessary 
maintenance  and  repurs,  has  not  been  ascertained,  and 
by  reason  thereof,  and  of  the  said  damage  or  injury  not 
Mriog  been  in  any  way  repaUml  or  made  good,  the 
pMSag*  of  the  said  bridge  became  and  was,  and  from 
tfaence  hitherto  haa  been  and  still  is,  wholly  imprao- 
tioable. 

On  the  passage  of  the  said  bridge  so  becoming  im- 
practicable as  aforesaid,  the  deft.,  under  and  by  rirtne 
of  the  powers  in  that  behalf  vested  in  him  as  the  pro- 
prietor of  the  said  bridge  by  the  s^id  Acts,  provided 
and  set  op,  and  from  thence  hitherto  has  maintained, 
a  feny  across  the  Thames  near  to  the  said  bridge,  and 
jor  passage  over  the  said  river  by  the  said  ferry  be  has 
demanded  and  taken,  and  still  oontinosa  to  demand  and 
take,  the  tolls  in  that  behalf  aothoiised  by  the  said  Acts. 
A  reasonable  time  for  repairing  and  reinstating  the  said 
bridge,  and  rendering  the  passage  thereof  practicable, 
elapsed  before  the  commencement  of  this  snit,  and 
before  the  incurriDg  of  the  damages  by  the  pita,  for 
which  this  action  is  brought. 

The  pita,  are  tbe  owners  of  a  considerable  estate 
lying  near  to  and  on  tlie  Middlesex  side  of  the  said 
bridge,  and  also  of  another  considerable  estatelying  near 
to  and  on  tbe  Surrey  side  of  the  said  bridge,  and  have 
■nstained  damage  by  reason  of  the  passage  of  the  said 
bridge  beingimpnu^cableas  aforesaid,  and  arepersonally 
interested  in  the  said  bridge  Iwing  repaired  and  re- 
instated and  maintuned  in  a  state  practicable  for 
paaaagf. 

The  qnestion  for  the  opinion  of  the  court  was,  whe- 
ther the  deft,  as  the  proprietor  of  tbe  said  bridge,  is, 
nnder  or  by  virtue  of  the  said  Acta,  bound  to  reinstate 
the  said  bridge  and  muntun  the  same  in  a  state  prao- 
tioablsfor  passage. 

If  the  court  was  of  opinion  that  the  de<t.is  so  bound 
to  remstate,  then  judgment  is  to  be  entered  up  for 
the  pits,  for  40«.  damages  and  ccets  of  suit,  and  a  man- 
dimuu  may  issue  commanding  the  said  deft,  so  to  re- 
initata  tbe  said  bridge,  that  the  same  might  become 
pacticable  for  passage. 

If  the  court  was  of  opinion  that  the  deft,  is 
Bot  so  bound,  then  judgment  of  uoL  prot.  with  costs 
of  defence,  is  to  be  entered  up  for  the  deft. 

The  following  are  the  material  parts  of  tbe  Acts  of 
Parliament,  20  Geo.  2,  o.  22  and  20  Geo.  3,c32 :— By 
tbe  first  Act,  after  reciting  that  it  was  convenient  that 
a  bridge  tbonld  be  built  across  the  Thames,  from  the 
parish  of  Walton-npon-Thames,  in  the  county  of 
Surrey,  to  the  opposite  parish  of  Shepperton,  in  Middle- 
sex, for  the  better  ease  and  commerce  of  tbe  in- 
habitants of  the  said  couotiea  and  tbe  parts  adjacent, 
and  that  Samnel  Dicker,  Esq.,  had  proposed  to  build 
tbe  bridge  for  the  purposes  aforesaid,  whereby  many 
mischiefs  and  inconveniences  would  be  lemedi^  it  is 
enacted  that  it  shall  and  may  be  lawful  to  and  for  the 
aaid  Samuel  Dicker,  his  heirs  and  assigns,  and  he  and 
they  are  hereby  authorised  and  empowered,  and  shall 
have  full  power  and  authority,  by  virtue  of  this  pre- 
•ent  Act,  at  bis  and  their  own  proper  costs  and 
ehargea,  by  himself  and  themselves,  his  and  their 
deputies,  agents,  officers,  workmen,  servants,  and  others, 
to  build  the  said  bridge  firom  Walton-upon-Thames  to 
Shepperton  aforesaid ;  and  that  for  the  purposes  afore- 
aud  be  and  they  shall  have  full  power  and  authority 
by  himself  and  tbemaeltres,  his  and  their   servants. 


agents,  workmen  and  others,  to  remove  any  shelf  or 
shelves,  or  to  deepen  or  widen  the  said  river  of  Thames^ 
or  any  ayts  or  stops  in  the  same  between  the  parishea 
of  Walton-npon-Thamee  and  Shepperton  aforesaid,  and 
to  dig  or  cut  the  banks  of  the  said  river  in  suclv 
manner  as  shall  be    necessary  and   proper   for  tha 
building  of  the  bridge  and  tbe  navigation  and  paisaga 
of  boats,  barges,  lighters  and  other  vessels,  and  for  tb» 
more  convenient  and  better  carrying  on  and  effecting  the- 
said  undertaking,  and  making  the  navigation  of  the  ssid 
river  more  easy  for  the  boats,   barges,  lighters  and 
other  vessels  as  aforesaid,  nnder  or  to  and  from  sneli 
bridge  when  built  (be  it  the  soil  or  ground  of  hia 
Majesty,  his  heirs  or  snccesiors,  or  of  any  other  per- 
son or  persons,  bodies  politic  or  corporate  whatsoever), 
and  also  to  cut,  remove  and  take  away  all  trees,  roots  of 
trees,  beds  of  gravel,  sand,  or  mud,  or  any  other  impedi- 
ment whatsoever,  which  may  in  any  way  hinder  the  said 
navigation,   either  by  ol>structing  the  sailing,  haling^ 
towing  or  drawing  boats   and  vessehi,   with  men  or 
horses,  or  otherwise,  upon  the  said  river  of  Thamea 
between  the  said  parishes  of  Walton  and  Shepperton ; 
and  to  build,  erect,  and  set  up,  and  to  make  in,  over,  ov 
on  the  said  river  and  lands  adjoining,  or  near  to  th» 
same,    any  carap-sbot,  trenches  and  landing  places^ 
and  to  amend,  alter,  remove,  or  heighten  any  foot- 
bridge, foot-paths,  or  bone-paths,  or  to  turn  or  alter 
any  highways  in,  upon,  or  near  unto  the  said  river, 
leading  to  the  said  new  intended  bridge,  within  the 
parishes  of  Walton  and  Shepperton  aforesaid,  so  as  o<A 
to  atop  up  any  common  highway  leading  to,  from,  or 
through     either    of    the    towns    of     Shepperton    or 
Walton,    and   to  appoint,  set  out,   and  make   any 
towing  paths,  banks   and   ways,  for  towing,  baluig^ 
and   drawing   of   boats,   barges,  lighters   and  other 
vessels,  passing   in    through    and    upon    the     said 
river  under  the  said  intended   bridge,  between    the 
parishes  of  Walton  and  Shepperton  aioresaid,  or  anjr 
part  thereof,  and  from  time  to  time,  and  at  all  time* 
hereafter,  to  do  all  matters  and  things  necessary  or 
convenient  for  making,  maintaining,  continuing   and 
periecting  the  said  bridge  and  the  navigable  passsgas 
under  or  near  tbe  some,  or  for  the  improrement  or 
prosecution  thereof,  the  said  S.  Dicker,  his  heirs  and 
assign),  doing  as  littls  damage  as  may  be,  and  firat 
giving   satisfaction  to  the  respective  owners  and  pro- 
prietoiB  of  such  trees,   ground,  land,  tenemeats    or 
keieditaments  as  shall  b«  pulled  down,  demoiisbed» 
altered,  dug  up,  out,  removed,  or  otherwise  made  uae^ 
for  every  or  any  of  the  purposes  aforesaid,  or  that  in 
anywise  shall  be  prejudiced  or  damaged  by,  or  for  th*- 
carrying  on  the  btulding,  effecting,  preserving  and  con- 
tinuing, or  maintaining  the  said  bridge  or  tbe  naviga- 
tion near  thereunto,  and  also  giving  satisfaction  for 
all  damages  that  shall  he  done,  such  damsges  to  b*- 
ascerbuned  in  tbe  manner  hereinafter  directed. 

An  open  passage  was  to  be  left  for  the  water  of 
212  feet. 

The  Commissioners  of  Land  Tax  are  appointed  com- 
missioners for  settling  dispntes,  &0.  between  S.  Dicker 
and  the  owners  or  occnpieiB  of  any  such  landa.  Sec,  aad  if 
the  parties  are  not  satisfied  with  the  commissionem.* 
determination,  a  jaiy  are  to  be  impannelled  far  the 
purpose  of  assessing  tbe  sums  to  be  paid  for  the  pnr- 
cbase  of  tbe  estate  and  interest  of  all  persons  in  tha 
lands,  &C.  to  be  taken,  and  on  payment  of  the  aoiia 
agreed  on  or  assessed,  it  shall  then,  and  not  before  or- 
otherwise,  be  lawful  for  S.  Dicker,  bis  burs  and  amgaa^ 
to  remove,  pull  down  and  dig,  or  use  so  much  of  tb« 
sud  trees,  lands,  tenements.  Sec  for  which  satisfaction, 
shall  have  been  agreed  or  assessed. 

It  is  farther  enacted,  that  for  and  in  oonsidanitioB 
of  the  great  charges  and  expenses  that  the  aitid 
S.  Dicker,  his  heirs  or  assigns,  shall  be  at,  not  only  in 
building  the  said  bridge,  but  idso  in  making,  erecting, 
repairing,  cleaning,  maintaining,  keeping  up  aod  con— 
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liiiiiiiig  other  matters  necuury  to  be  made  and  erected 
u  tfbnuid,  it  tfaall  and  may  be  lawfal  to  or  for  the 
aid  &  Dicker,  his  heirs  and  assigns,  and  no  other 
penoa  wbiterer,  from  time  to  time  and  at  all  times 
ittnfter,  to  ulc,  demand,  receive,  recover,  and  take  to 
ud  for  his  and  their  own  proper  nse  and  behoof  in 
npcct  of  his  cbai^  and  expenses  aforesaid,  for 
fontag^  «r  in  the  name  of  ■  toll  or  duty  for  any 
fiMgs  orar  the  bridge,  or  any  part  thereof,  the  sums 
beniufter  mentioned  before  any  person,  or  any  coach, 
ix^  hearse,  waggon,  wain,  cart,  dray,  carriage, 
iom,  mole,  or  is*,  oxen,  sheep,  lambs,  hogs,  or  other 
ottie  or  eaniage  whatsoever,  shall  be  permitted  to 
piai  over  the  said  bridge  to  be  erected  by  virtne  of  this 
Act,  the  aeversl  stuns  following  [then  follow  the  tolls] ; 
wliidi  laid  respective  snins  of  money  shall  be  •lemanded 
od  tilnn  in  the  name  of  pontage,  or  as  toll  or  duty ; 
asd  the  moneys  to  be  received  as  aforesaid,  and  all 
other  moneys  to  be  received  by  the  anthority  of  this 
Act,  in  bersby  vested  in  the  said  S.  Dicicer,  his  heirs 
led  nsigns,  and  the  same  and  every  part  thereof  shall 
h  ipj^ed  aeeordingly.  And  the  said  S.  Dicker,  his 
kin  ud  assigns,  is  and  are  hereby  empowered  rnd 
astboriied  to  receive  the  toll  or  duty  hereby  laid  and 
ude  payable  upon  any  person  or  persons."  The  tolls 
Bij  be  leried  by  distress  and  sole,  bnt  the  tolls  are 
«dy  lo  be  paid  once  a  day. 

"And  whereas  it  may  so  happen  that  the  said 
bridge  may  in  times  to  oome  receive  sncb  damage  by 
ofoneesn  socidents  or  by  tempests  or  otherwise,  that 
the  passage  thereof  may  for  some  time  become  dan- 
^rmi  or  impracticable,  it  it  farther  enacted  that  in 
£  neb  cases  it  shall  and  may  be  lawful  to  and  for 
Dm  nid  S.  Dicker,  his  heirs  and  assigns,  from  time  to 
time,  as  often  as  occasion  shall  require,  to  provide, 
Biistain  and  set  np  a  proper  and  convenient  ferry 
«  brries  across  the  said  river  at  such  place  or 
{lias  as  he  or  they  ahall  judge  to  be  most  proper  and 
ffiORaient,  and  as  near  to  the  said  bridge  as  cottve- 
tiintly  may  be,  and  there  to  take  for  passage  over  the 
Old  lirer  by  each  ferry  or  ferries,  such  rates  and 
ditiei  HI  are  gimnted  by  this  Act  for  the  toll  or  pon- 
iip  aforesaid;  provided  always,  that  sncli  ferry  or 
Amshsll  not  continue  for  any  longer  time  than  shall 
kiMoeasiy  {or  repairing  or  rebuilding  the  said  bridge, 
«  knger  than  the  passage  over  the  same  shall  or  may 
be  daagtnus  or  impractiaU)le  as  aforesaid." 

"  Prorided  tbst  it  shall  not  be  lawfal  ti)  erect  or 
beiU  the  said  bridge  or  any  part  thereof  before  or 
cttil  fall  and  ample  satisfaction  be  made  for  all  such 
{•TJadiee,  kxs,  or  damage  as  shall  or  may  be  sus- 
taicid  or  saffered  by  any  of  the  owners,  proprietors, 
liiva,  or  others  having  any  property  or  interest  in 
^  pnient  ferry  called  Walton-ferry,  which  damage 

*  pnjndiee  shall  be  determined  and  adjudged  by  the 
Btlcommisaoners"  in  the  manaer  pointed  out  by  the 
ict 

"  Hut  the  said  bridge  shall  not  he  rated  or  assessed 
fe  or  tovsrds  the  land-tax,  the  repairs  of  the  bigh- 
*>7i,  poor-rate,  churchwardens,  or  any  other  parish 
Hie  whatsoever,  nor  shall  the  said  bridge  or  any  part 
t^enof  be  deemed  or  looked  upon  to  belong  to  or  to  be 
^tbit  say  pariah,  bnt  be  extra-parochial  to  all  intents 
od  popMcs  whatsoever. 

"  rarided  ahvays  that  the  said  bridge  when  built 
M  let  be  deemed  or  taken  to  be  a  county  bridge, 
*>  ■  to  sabjeet  the  counties  of  Middlesex  and  Surrey, 

*  lilW  of  them,  to  the  lepaiiing  or  supporting  the 

^  Act  is  made  a  pablio  Act  and  to  be  judioally 
^te  aotice  of  as  such. 

lb  10  Geo.  3,  e.  S3  (an  Act  for  enlarging  the 
{"Bs  af  the  fanner  Act),  after  reciting  that  by  the 
***  Act  several  tolls,  duties  and  powers  were  given 
*i  p«sd  to  S.  Dicker,  Esq.,  to  build  a  bridge 
^nilks  iii«r  Thame*  firoia  the  lud  parish  of  Walton 


to  Sheppertoo,  in  the  county  of  Middlesex,  and  a 
bridge  was  accordingly  built  and  passable  for  mnny 
years  ;  and  that  the  uii  bridge  is  now  in  a  ruinous 
condition,  and  if  not  effectually  repaired  or  rebuilt 
will  be  manifestly  to  the  inconvenience  of  the  public ; 
and  that  Michael  Dicker  Sanders  is  now  sole  pro- 
prietor of  the  said  bridge,  and  hath  proposed  effec- 
tually to  repair  or  rebuild  the  said  bridge  across  the 
said  river,  conformable  to  the  powers  and  subject  to 
the  provisoes  in  the  recited  Act,  but  it  having  been 
found  by  experience  that  the  pontage  toll  or  duty  for 
passing  over  the  said  bridge,  or  any  part  thereof,  it 
greatly  inadequate  to  the  expense  of  building  and  keep- 
ing in  repair  the  same,  it  is  enacted  that,  from  nud 
after  the  passing  of  this  present  Act,  it  shall  and  rosy 
be  lawful  to  and  for  the  said  M.  0.  Sanders  and  his 
heirs  and  assigns,  or  such  person  or  persons  as  shall 
be  authorised  and  empowered,  and  shall  have  full 
power  and  authority  by  nrtue  of  this  present  Act 
from  time  to  time  and  all  times  thereafter,  to  ask, 
demand,  receive,  recover  and  take  to  and  for  his  and 
their  own  proper  nse  and  behoof  the  tolls  following: 

(Then  follows  the  enumeration  of  certain  inoreaKd 
tolls.) 

The  above-mentioned  pontage-toll  or  duty  tbsll 
be  asked,  demanded,  recdved  and  taken  every  time 
and  as  often  as  a  passage  shall  be  demanded  over  the 
said  bridge,  or  any  part  thereof,  anything  in  the  above 
recited  Act  to  the  centraiy  notwithstanding,  to  be 
levied  by  Sanders,  &c,  in  the  same  manner  as  the  tolls 
under  the  former  Act.  "  And  wherets  by  the  said 
recited  Act  it  is  enacted  that  after  the  said  bridge  should 
be  built,  212  feet  should  be  left  a  free  open  passage 
for  the  water  to  run  and  flow  through  the  arches 
thereof;  and  whereas  it  is  found  necessary  and  expe- 
dient for  the  better  security  of  the  said  bridge  if  the 
same  shall  be  repaired,  or  it  shall  be  found  necessary  to 
rebuild  the  same,  to  erect  another  pier  in  the  said  river, 
it  is  enacted  that  208  feet  shall  be  left  a  free 
and  open  passage  for  the  water  to  mn  and  flow 
through  the  arches  when  the  said  bridge  shall  be  eSeo- 
tually  repaired,  or,  if  found  necessary,  rebuilt.  And 
the  said  M,  D.  Sanders,  his  heirs  and  assigns,  shall 
have  liberty  to  erect  a  temporary  bridge  near  to  the 
present  bridge  whilst  the  same  shall  be  repairing  or  re- 
building, provided  that  when  the  said  temporary  bridge 
is  built  208  feet  shall  remain  a  free  and  open  passage 
for  the  water  to  run  and  flow  through  the  arches  or 
passages  within  the  present  banks  of  the  said  river.  That 
the  same  pontage-toll  or  duty  shall  and  may  be  de- 
manded, taken  and  received  for  a  passage  over  the 
said  temporary  bridge  at  over  the  present  bridge,  or 
when  the  same  it  effectually  repaired  or  rebnilt.  And 
the  said  temporary  bridge  shall  not  be  continued  for 
any  longer  time  than  shall  bo  necessary  for  repairing 
or  rebuilding  the  present  bridge.  That  all  and  every 
the  powers  and  authorities  given  and  granted  by  the 
said  recited  Act  (other  than  and  except  such  as  are  here- 
by varied  or  altered)  shall  extend  to,  be  applied  and 
put  in  excctition  for  the  purpose  of  rebuilding,  repair- 
ing, altering  and  keeping  in  repair  the  said  bridge 
thereby  directed  to  be  built  from  the  parish  of  Walton- 
upon-Thames,  in  the  county  of  Surrey,  to  Shepperton, 
in  the  county  of  Middlesex,  as  fully  and  effectnally  to 
all  intents  and  purposes  as  if  the  said  powers  and 
authorities  had  been  given,  repeated,  and  re-enacted  in 
the  body  of  this  present  Act."  Tlie  Act  it  made  a 
public  Act,  and  to  be  judidally  taken  notice  of  as 
such. 

The  court  below  was  of  opinion  that  the  deft  below 
was  bound  to  reinstate  the  said  bridge,  and  ordered  a 
writ  of  mandataM  to  issue  commanding  the  defL  to 
reinstate  the  said  bridge,  that  the  same  might  be  made 
practicable  for  passage. 

Upon  this  decision  the  deft,  brought  error. 

The  pite.'  points  of  argument,  were :  fiitt,  that  Um 
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Acts  of  ParlUment  mentioned  in  the  cue  impoae  a 
.dntjr  npon  the  deft,  as  the  proprietor  of  the  bridge  to 
veioitate  the  bridge  endmaintain  it  in  a  state  practicable 
for  pauage ;  aecondly,  that  the  deft.,  bj  receiving, 
-exerdsiog  and  eqjojing  the  tolls,  powers,  privileges 
and  immnnities  given  and  granted  hj  the  said  Acts  as 
mentioned  in  the  case,  is  bound  to  bear  the  harden  of 
reinstating  the  bridge,  and  maintaining  it  in  •  itate 
practicable  for  passage. 

The  defts.  points  were :  that  there  are  no  enactments 
in  the  statatet  referred  to  in  the  case  rendering  it 
■compalsoiT  npon  him  to  repair  the  bridge  in  qnestion ; 
that  there  is  no  daose  rendering  it  impera- 
tive on  the  deft,  to  rebuild  the  bridge  or  to  apply 
^or  that  porpoae  the  tolls  which  by  the  first  of  the 
said  Acts  the  deft  is  anthorised  to  receive  in  respect 
«f  bis  feny. 

Lmh,  Q.C.,  for  the  deft,  below,  the  pit.  in  error. — 
These  Acts  of  Parliament  are  like  Ridlwaj  Acts,  they  are 
merely  pemussive,  and  do  not  impoae  any  obligation 
to  bmld  or  repair.  A  fsny  may  be  established 
irhen  the  bridge  is  ont  of  repair  nnUl  it  is  reinstated, 
but  there  are  no  words  obligatory  :  (_Stg.  y.  Tort  and 
Jfortk  Midlmd  Sailwag  Compmtt,  I  E.  &  B.  178 ; 
Edalmrgh,  Ptrik  and  Dundee  Raihean  Conqumg  v. 
PhitUpi,  2  Me.  Q.  H.  of  L.  C.  514.)  The  words  are 
all  permissive.  [PoixocK,  C.B. — la  he  not  taking 
tolls  ?]  Yes,  bat  the  power  to  take  tolls  is  a  distinct 
branch  of  the  Act,  the  words  of  the  Act  do  not  impose 
«pon  him  the  maintaining  the  bridge  :  {Reg.  v.  Smem 
■and  Wyt  RaOway  Compang,  2  B.  jc  Aid.  646.)  The 
second  Act  uses  the  same  words  as  the  first,  and  there 
is  power  to  take  tolls  for  the  ferry  while  the  bridge  is 
undergoing  repair  in  the  place  of  pontage-tolls,  bat 
there  is  no  clause  to  prevent  other  boats  competing. 
[PoixocK,  C.B. — But  if  he  ferried  over  by  virtue  of 
tbe  Act  of  Parliament  he  would  have  an  exclusive 
right  to  pontage-tolls  and  to  tolls  for  ferrying. 
CiiAincELL,  B. — Have  not  the  public  a  right  to  have 
the  bridge  in  convenient  repair  on  paying  these  tolls  ?] 
The  taking  of  tolls  does  not  necessarily  impose  the 
«bligation  to  rebuild  the  bridge.  Can  it  be  eaid  that 
there  is  such  an  obligation  which  is  to  exist  perpetually? 
The  judgment  creates  a  perpetual  obligation. 

Kemplm/  {Boggint,  Q..C.  with  bim)  for  the  pit. 
Mow,  the  deft,  in  error. — If  an  action  will  lie,  a  sum- 
■damui  should  issoe.  The  intention  of  the  L^islalure 
must  be  gleaned  from  the  whole  of  the  provisions  in  the 
Act.  The  deft.,  by  accepting  the  benefit,  takes  upon 
liimself  the  burden.  [Pollock,  C.B.— Suppose  the 
deft,  became  bankrupt,  what  Uien?  Erle,  CJ. — 
Take  the  case  of  a  Ughthonse.  Whilst  yoo  take  tolls 
yoa  are  to  repair,  but  it  the  lighthouse  is  washed  away ; 
— is  it  not  that  the  obligation  exists  so  long  only  as  the 
thing  exists?  We  all  agree  that  whilst  he  receives  the 
tolls  he  must  repair.  We  are  all  of  opinion  with  yon  as 
to  the  liability,  but  the  thing  is  to  limit  the  moadumM.] 
The  mandamus  should  oi^er  him  to  repair  and  rein- 
state. It  is  not  asserted  that  he  has  abandoned  the 
power  to  rebuild.  The  tolls  were  granted  for  the  par- 
pose  of  repairing  and  rebuilding.  The  order  should  be 
to  reinstate  the  bridge,  that  the  same  may  be  practicable 
for  passengers.  [Ekle,  C.J. — The  court  are  all  with 
yon  as  to  the  construction  of  the  Acts,  that  whilst  the 
deft,  took  tolls  he  was  bound  to  repair ;  but  they  may, 
4ind  perhaps  will,  reverse  the  decUion  of  the  Court  of 
Q.  B.,  if  yon  persist  in  asking  for  a  peremptory  han- 
liuiiiij:]  The  court  has  no  option.  There  is  no  deci- 
sion of  the  court  below  ss  to  Uis  wtandamuM ;  that  was 
by  the  consent  of  the  parUes.  If  the  deft,  requires  re- 
<lrcs8  or  a  modification  of  the  Acts,  he  must  get  it 
through  the  Leg^tare.  [Pollock,C.B. — Butsnppose 
7on  are  asking  us  to  compel  the  doing  of  s  thing  that  is 
comparatiTely,  by  change  of  oircnmstanoes,  nseless.  In 
many  cases  the  tolls  of  bridges  are  not  one-tenth  of  what 
they  weis.    Btum,  J.— And  that  would  bring  ruin 


npon  the  man.  Eblb,  CJ. — If  we  issue  a  writ,  or- 
dering the  man  to  do  something  be  is  unable  to  do,  the 
man  might  be  imprisoned  for  life.]  The  obligation 
continues,  and  this  court  cannot  limit  it  By  the  second 
Act  larger  tolls  are  given  and  greater  benefits  oonfened 
on  the  deft    He  rtferred  to  Co.  Bep.  33. 

Eblb,  CJ. — Ws  agree  with  the  court  below  as  to 
the  sction  lying;   tbt  statntss  are  not  permissive. 
UsUl  the  deft  todc  the  tolls  he  mi^t  hcdd  bis  hand, 
but  having  taken  the  benefit  he  also  took  the  burden, 
and  I  think  the  case  of  ITle  Magor  and  Burgeaes 
of  Lgmt  Segii  r.  Benkg,  1    Bing.  K.C.   222,  is  a 
strong  anthority  in  point;  there  tit»  Crown   having 
granted  a  borough  in  fee  fisrm  to  a  corporation,  and 
acquitted  them    of  a  part  of  the  rent  wilfing  that 
they    should   repair    the    buildings,  banks,  mounds, 
seashores   and  pier  within   the  same ;    and  it  was 
held  by  the  H.  of  U  tbat  an  action  lay  against  the 
corporation  at  the  suit  of  an  Individual  whose  hoosa 
had  been  injured  by  the  sea   in   consequence  i^  the 
neglect  of  the  corporation  to  repair  the  seashore  and 
mounds.     In  the  course  of   the  judgment    in    that 
case.  Park,  J.  referred  to  the  case  of  Bret  v.  Om- 
ierland,  Cro.  Jao.  521,  and  be  said :    "  So  in  the 
charter    in    qnestion,    the    words   are  in    show  the 
words  of  the  king  only,  bnt  the  corporation  having 
aooepted  the  charter  and  eiyoyed  the  benefit  of  it, 
as  is  averred  in  the  dedaraUon,  tbey  are  as  strongly 
bound    as   if    they  bad  covenanted  expressly  by  an 
indenture."     And  now,  this  bridge  having  fallen  in, 
and  a  ferry  having  been  established  in  its  place,  and 
the  deft  having  received  the  tolls,  I  am  clear  that 
at  that  time  he  had    a    special  obligation  to  repair, 
and  that  therefore  the  action  would  lie.     Kow,  the 
parties  have  agreed  that  in  such  a  caae  a  mandamus 
may    issue,    bnt    before  I  confirm  that  part  of  the 
case  I  shall  see  that  the  deft,  can  perform  it    It  is 
the    duty    of  the  court   to  see  whether  or  not  a 
peremptory  maadaaau  should  issue;  for  if  the  maa 
cannot  do  it,    be  may  be  attached  perhaps  for  the 
whole  of  his  life,  and  Imng  qmte  imable  to  perform 
the  works  it  may  ruin  bim.     We  cannot,  therefore, 
consent  to  the  issue  of  this  writ     I  think  some  of 
my  learned  brothers  are    of  opinion    that  the  defU 
may  give  up  the  benefit  he  has  hitherto  possessed,  and 
so  gel  rid  of  the  obligation.    The  judgment  of  the 
court  below  will  therefore  be  affirmed  as  to  the  liability 
of  the  deft,  but  reversed  as  to  that  part  that  s  writ  of 
mandammi  shonld  go. 
Pollock,  B.,  ooncmied. 

WiLLBS,  C.  J. — I  wish  to  say  that  I  do  not  think  it 
was  the  intention  of  the  parties  tbat  a  mandamus 
should  issue  as  a  matter  of  course;  it  is  thus 
left  If  the  court  is  of  opinion  that  tjie  deft  is  so 
bound  (that  is  to  reinstate  the  bridge),  then  judgment 
shall  bf  entered  up  for  the  pits,  for  40s.  damages  and 
costs  of  suit,  and  s  mandamui  may  issue  oommandinc 
the  deft  so  to  reinstate  the  said  bridge,  tbat  the 
same  might  become  practicable  for  paassge ;  it  does 
not  say  if  the  pits,  think  proper  only.  I  do  not  think 
there  is  sufficient  in  this  paper  case  to  induce  us  to 
impose  on  the  deft  sach  serious  consequences. 

Byles,  J.— We  are  at  liberty,  in  oar  discretion,  to 
disaffirm  what  the  parties  have  agreed  to  if  we  think 
fit;  bere  we  think  that  a  peremptory  uumdamM  should 
not  issue. 

Judgment  affirmed  as  to  lie  liabilifg  o/dejl.,  oatti 
reeerftd  at  to  the  Usuing  of  a  peremptarj^ 
mandamtu. 
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HowARTR  V.  Thk  Mayor  op  MAiiciutgTRB. 


[Q.  B. 


OOUST    07    QTTKEirS    BENCH. 

ImM  >j  im*  TBOcnoK,  T.  W.  Sachdus,  «iid  C.  J.  B. 
ilmaLiT,  KMin,,  Barrt<t«n-«i-Law. 

Friday,  Fa.  14. 
BoviVB  (ipp.)  0.  Thx  Hatob  or  Uamchbsieb 

Ital  AO—tMenee  fir  tiaitgkter-lunm—SuobitUM 

ef  eommittee — Revocation. 
Hi  Voadiater  Poliet  Act  m^atred  the  town 
amcS  of  Ik*  iorough  to  grant  Hcencet  for  ike 
rtctiim  ^  tIaughUr-koute:  If.  ofplUd  fir  a 
tonot  Th»  markttt  eommitttt  impeded  tkt  tile, 
end  nammended  the  grant.  Tke  committee  then 
ftmd  a  reulution  to  grant  the  licence,  and  com- 
umicaUd  tie  tmne  to  B.,  and  the  reeohuion  vxu 
oefrmed  ijr  the  town  counali 
BM,  that  thitgk  U  vat  tiraa/  aJUrmardt  to  grant  a 
farmai  ticence  in  a  certain  printed  from,  itiU  the 
fwtt  wai  eompkte  on  the  confinnatioa  of  the 
ntoMon  and  conmimicaiion  thereof  to  11.,  and 
tfirated  at  a  ticenee. 

Cneiteteil  b/ jasticet  nnder  20  &  31  Vict,  c  43  :— 
At  >  petij  MKuons  of  the  peace  for  the  city  of  Man- 
dnter,  oa  the  9th  April  1861,  John  Huwartb,  of 
ONtbin,  botcher,  wu  charged  for  that  the  (aid  J. 
Htnitb,  on  the  I3th  March  I8C1,  did  use  as  a 
llnglit«r-boa»e  a  certain  pl»ce,  to  wit,  a  building  in  a 
pii,  nch  boilding  not  baTing  been  theretofore  used  ai 
■t^  aod  without  having  obtHined  a  licence  from  the 
tMi  eoaucil  of  the  said  dlj,  u  leqoired  hj  an  Act 
■Hie  ud  pissed  in  the  8th  year  of  the  reign  of  Queen 
Tideria,  intitnled  "  An  Act  for  the  good  government 
■4  palice  regulation  of  the  borongb  of  Maneheater," 
Mtnuy  to  the  form  of  the  said  Act. 

Cfn  the  bearing  of  the  inforination  and  compluot, 
fti  mi  den.  was  convicted  in  a  penalty  of  U. 
_  lb  iaibnnants  referred  to  sects.  133  to  129,  both 
■dame,  of  said  Manchester  Police  Act,  anditwuproved 

*  idaiitted  that  the  town  couni:il  had  not  made  any 
ift-hm  relating  to  or  for  regulating  the  granting  of 
Staecs  for  the  erection  or  use  of  slaughter-houses 
*<>Uath«  said  «ity,  or  for  the  registration  thereof; 
6itt*tlie  markeU  conunittee  is  delegated  by  the  town 
"ucil  an  pawen  relating  to  slanghter- houses  con- 
tiiasi  in  the  Manchester  Police  Act ;  that  on  parties 
tnipt  let  a  licence  nnder  the  sections  of  the  Act 
i^m  referred  to,  the  practice  is  to  give  the  applieaot 

•  attiee  in  tb*  form  fallowing,  to  be  filled  np  and 
fitti  M  the  premiies  :— 

"I  ,  of  street,  in  the  city  of  Manchester,  do 
■n)?  pve  DoUce  that  it  is  my  intention  to  apply  at  a 
■Hiag  of  the  markets  committee  of  the  oouneil  of  the 
■il  city  of  Hancb^er,  which  shall  be  held  next  after 
IklttfintMm  of  one  calendar  month  from  the  date 
Ani^i  for  the  approval  by  the  said  committee  of  a 
fft  af  land,  situate  in  street,  within  the  said 

fi^i  ipon  which  this  notice  is  sfilxed,  as  the  site  of  an 
■Madid  slangbter-hoose.— Dated  this       day  of 

'Kb. — The  markets  committee  will  not  entertain 
■f  flSatioa  for  the  approval  of  the  site  of  an 
slaDgbter-hoase,  or  for  a  licence  to  use  any 
I  an  a  alanghter-honse,  unless  a  notice  of  the 
to  make  sach  application  shall  hare  been 
l>M  sad  maintained  on  the  land  or  premises 
'og  toe  calendar  month  at  least  prior  to  the  appli- 
Mia  bang  made." 

Hat  b  Feb.  or  March  I860  the  app.  (a  bntcher) 
*)M  ^en  tb«  inspector  of  slaughter-booses  duly 
YfMtsl  by  the  said  committee  to  know  what  he 
(■flOaaat  do  to  obtain  a  licence  for  the  erection  of  a 
■■pbr-boote  in  SU  Mark's-Iane,  Cheetham,  when 
ih  ia|ictar  gave  him  a  printed  copy  of  the  said 
"As  t*  ba  posted  on  the  premises,  and  which  was 
(■■MaceirdiDgly. 

pUo.  CA8.— Vou  II.] 


That  after  the  expiration  of  the  time  mentioned  in 
the  said  notice,  two  members  of  the  markets  oom> 
mittee  deputed  for  that  purpose,  and  accompanied 
by  the  said  inspector,  attended  in  accordance  with 
the  practice  of  the  committee,  and  inspected  tb* 
proposed  site  of  the  said  slaugbter-honae,  and  snb- 
seqnently  reported  to  the  marketa  committee  and 
recommended  that  the  app.  should  be  allowed  t» 
erect  a  slangfater-house  npon  the  site  in  question. 

Thst  aftsr  such  report  and  recommendation,  and  no 
opposition  to  the  sanction  of  a  slaughter-hoose  on  tb* 
site  proposed  being  offered,  the  committee  passed  a 
resolution,  a  copy  of  which  was  transmitted  to  the  app. 
in  the  following  fonn : — 

"At  a  meeting  of  the  markets  committee  of  tb* 
council,  held  4th  Hay  I860,  it  was  resolved:— That, 
as  recommended  by  the  slaughter-house  sub-committee, 
Mr.  J.  Howsrth  b«  allowed  to  erect  a  slanghtei^boo** 
in  St.  Matk'a-lane,  Cheetham. 

"  JosB.  Hkbox,  Town  Clark. 

"  Mr.  John  Howarth." 

That  the  above  resolntion  of  the  marietta  oam> 
mittee  was  confirmed  by  the  town  cooncil  on  the  6tll 
June  following. 

That,  immediately  npon  receiving  the  copy  raso> 
Intion  of  the  committee,  the  app.  directed  his  architect 
to  proceed  at  onoe  with  the  building,  which  was  don^ 
and  the  contract  was  let,  and  the  foundations  dug  ont, 
hot  no  brick- work  was  commenced  prior  to  the  15tk 
June,  on  which  day  the  resolution  of  the  markat* 
committee  next  referred  to  were  passed. 

That,  in  consequence  of  representations  subsequently 
made  to  the  markets  committee,  tliat  the  erection  sf  • 
slaughter-house  on  tin  site  proposed  was  very  ob> 
jectbnahle  to  a  large  niunber  of  ue  inhabitanta  in  the 
neighbourhood,  the  committee  at  a  meeting,  held  on 
ISth  June,  passed  certain  rewlntions,  a  copy  of  wUoh 
was  duly  transmitted  to  the  app.  in  the  foUowioc 
form : — 

"  At  a  meeting  of  the  markets  committee,  held  on 
the  15th  June  I860,  it  was  resolved: — That,  nnder 
the  circumstances,  and  npon  consideration  of  the  ob- 
jections urged  both  on  the  part  of  the  representative* 
of  St.  Mark's  Schools  and  of  others,  and  of  the  repr»> 
sentations  made  ss  to  the  inconvenient  and  onsnitabl* 
position  of  the  proposed  site  for  a  slaughter-house, 
Mr.  Howarth  be  informed  that  this  committee  cannot 
approve  o(  the  site,  or  grant  a  licence  for  the  use  as  • 
slaughter-house  of  any  building  which  may  he  erected 
thereon. 

"  ilesolved,  that  a  copy  of  the  proceedings  in  relation 
to  the  said  slanghter-honse  be  transmitted  to  Mr. 
Howarth,  and  tliat  be  be  informed,  under  the  circom- 
stances,  it  will  be  useless  to  submit  for  the  considera- 
tion of  the  committee  the  plan  of  any  proposed  building. 

"  Mr.  Howarth."       "  Joa.  Hbrom,  Town  Clerk. 

That  the  app.  continued  the  erection  of  his  building, 
and  deputations  of  the  inhabitants  of  Cheetham  botli 
in  favour  of  and  against  the  slsnghter-house  attended 
subsequent  meetings  of  the  markets  committee,  and  oa 
the  8th  March  last  a  resolution  was  passed,  a  copy  of 
which  was  also  sent  to  the  app.  in  the  following 
form : — 

"  At  a  meeting  of  the  maikets  committee  of  tb* 
council  held  Sib  March  1661,  Sbn^ter-boose,  St. 
Mark'a-lane, 

"  It  was  resolved,  after  a  carefnl  consideration  of  th* 
rarious  memorials  and  conunnnicationa « received  in 
relation  to  the  application  for  a  licence  mad*  by  Mr. 
Howarth,  this  committee  adheres  to  the  resolotioa 
adopted  on  the  15th  Jnoe  I860,  and  decline*  to  grant 
a  licence  for  the  use  aa  a  slaughter-house  of  any  peti- 
tion of  the  buildings  which  since  that  resolntion  wa* 
passed  and  communicated  to  Mr.  Howarth  have  been 
erected  npon  the  site  iit  St.  Mark'a-lane. 

"  Job.  Hbmmt,  Town  Ctetk.'* 
S 
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Q.  B.] 


FUHKB  V.  PbOWSE,      CiOOPEB  V.  WaLK£B. 


[Q.  B. 


The  nboT*  resolations  of  the  1 5th  Jane  and  the  8th 
Starch  were  aftenrards  doljr  confirmed  hj  the  town 
conncal. 

It  was  ako  proved  and  admitted  that  the  practice 
of  the  totrn  council  ia  (but  not  known  bf  the  iipp.)t 
that  when  the  boildings  to  be  used  as  a  sUugbter- 
honae  are  completed  and  read;  for  occupation,  they 
are  innpected,  and,  if  approred,  a  licence  to  use  the 
nnM  as  a  •langhter-boDM  ia  then  granted  in  a  certain 
form  which  is  printed. 

It  ia  also  the  practice  (bat  unknown  to  the  app.) 
that  the  particnlan  of  all  licences  itn  entered  in  a 
book  in  which  is  stated  the  date  of  the  entry,  the 
name  of  the  owner  or  occupier,  and  the  situation  of 
the  premises,  and  which  is  divided  into  two  parts,  in 
one  of  which  slangbter-honsea  need  as  such  prior  to  vnd 
St  the  time  of  the  passing  of  the  said  Manchester 
Police  Act  are  entered,  and  in  the  other  part  slanghter- 
liooses  subsequently  licensed.  When  a  licence  for  a 
alanghter-hoose  is  entered  in  the  said  book  a  certificate 
of  r^istration  ia  giren  in  the  form  following : — : 
**  Begistntion  of  Slangbter-honses. 

•  Borough  of  Manchester,  >  This  is  to  certify  that  the 

to  wit,  5    premises  belonging  to  or 

in  the  occupation  of  ,  situate  at  , 

irithin  the  sud  borough,  bare  been  duly  registered  as 

•  alanghter-bonse  under  the  provisions  of  a  certain  Act 
«f  Parliament,  passed  in  the  7th  and  8th  years  of  the 
reign  of  her  present  Majesty,  intituled  '  An  Act  for 
the  good  government  mi  police  regulation  of  the 
borough  of  Manchester.' 

"  Dated  this         day  of  18     . 

"  Jos.  Hkrox,  Town  Clerk." 

Then  is  not  any  entry  in  the  said  book  of  any 
licence  having  been  granted  to  the  app.  No  licence 
for  the  erection  of  a  slaughter-house  has  ever  been 
granted,  nnlesg,  as  contended  by  the  app.,  the  resolu- 
tion of  the  4th  Hay  1860  is  to  be  so  considered  ;  nor 
lias  any  licence  to  use  a  slaughter-house  been  granted 
in  any  case  befon  the  buildings  were  completed. 

The  app.  proceeded  with  the  erection  of  his  slHughter- 
loiue,  and  the  same  w»s  completed  and  used  by  bim 
as  a  slaugbter-hotise  on  the  14th  Mareh  last,  without 
any  licence  having  been  obtained  for  the  same  or 
reglitered  other  than  as  appears  from  the  facts  above 
•Uted. 

At  the  hearing  of  the  information  it  was  contended 
on  the  part  of  the  app.  that  the  resolution  of  the  mar- 
kets committee  of  the  4th  May  1860,  afterwards  con- 
firmed by  the  council,  was  a  licence  granted  to  him  for 
the  erection  of  the  slaughter-house  in  question  under 
and  in  accordance  with  the  124th  section  of  the  said 
Manchester  Police  Act ;  and  that  after  the  erection 
thereof  the  app.  was  entitled  to  use  the  same  as  a 
alanghter-hoose  without  any  farther  licenpe  or  authority 
from  the  town  council ;  that  the  town  council  had  no 
power  or  authority  to  withdraw  or  rescind  the  said 
ficence  by  the  resolutions  of  the  ISth  June  I860  and 
the  8th  March  1861 ;  that  the  app.  was  not  reqnired 
to  register  the  said  licence,  inasmuch  as  the  pioviiions 
for  r^stration  contained  in  the  said  Act  apply  only 
to  Hcences  granted  to  retail  butchers  under  the  I25th 
■eetion  of  the  said  Act  and  to  every  place  which  at  the 
time  of  the  passing  of  the  said  Act  shall  be  nsed  as 

•  sbagbtar-hotue;  that  then  is  no  mode  provided  by 
the  laid  Act  for  the  registration  of  licences  for  the 
•rection  of  aUughter-honaes,  nor  have  the  town 
council  made  any  provinons  for  sncli  registration  ; 
that  the  relolntion  of  the  town  council  of  the  4th 
May  I860  l>eing  recorded  renders  any  other  registra- 
tion nnneoeasary. 

The  justices  being  of  opinion  that  the  resolution 
of  the  4th  May  1860  was  not  the  grant  of  a  licence 
voder  the  1 25th  section  of  the  said  Act,  adjudged  the 
app.  guilty  of  the  oSenoe,  and  convicted  him  accor- 
^ngly. 


The  Manchester  Police  Act  (7  &  8  Viet  c  zLV 
sect.  124,  enacted,  "That  it  shall  be  lawful  for  th» 
council,  npon  application  mode  to  them  for  that  par- 
pose,  to  grant  licences  from  time  to  time  for  the  erec- 
tion of  slaughter-houses  to  such  butchers,  and  npoik 
each  terms  and  oonditiona,  as  the  council  shall  think 
proper." 

Sect.  125  empowers  the  council  to  grant  licence* 
from  time  to  time  to  ntail  botchers  for  the  killing  of 
cattle  on  their  own  premises,  for  sale  to  their  ordinary 
cnatomers,  "  provided  always,  that  no  licence  shall  bo- 
valid  until  the  same  shall  have  been  registered  in  thv- 
manner  hereinafter  directed." 

Sect.  127  enacta,  "  That  no  place  shall  be  nsed  or 
occupied  as  a  slaughter-house  which  shall  not  have  been 
so  used  previously  to  the  passing  of  tliia  Act,  nnlesa  > 
licence  for  the  erection  thereof,  or  for  the  use  and 
occupation  thereof  as  aBlanghter-honse,sballbavebeea< 
previously  obtained  and  be  in  force." 

MeOuh  for  the  reap. — The  real  question  is,  whether 
the  copy  of  this  resolntion  forwarded  to  the  app>- 
operated  as  a  licence.  The  ease  finds  that  when  tb* 
buildings  are  approved,  a  licence  is  then  granted  in  » 
certain  printed  form.  So  that  it  appears  that  the  in- 
tention is  not  to  grant  the  licence  until  then,  and  if  so^ 
the  resolution  does  not  operate  as  a  licence.  The  resoln- 
tion is  not  on  the  face  of  it  a  licence ;  the  licence  must 
be  granted  in  the  name  of  the  town  conned,  and  moafc 
be  expressly  for  the  erection  of  a  slaughter-house.  It 
is  merely  a  notice  by  the  clerk  that  they  an  willing  t»< 
grant  a  licence.  The  statute  contemplates  that  tb» 
licence  shall  be  a  written  document.  [Wioiitmas,  J- 
— They  do  put  it  in  writing  in  their  own  book.] 

Qaam,  contra,  was  not  called  upon. 

Crouitoh,  J.  —  We  thmk  that  when  the  towik. 
conncil  confirmed  the  resolution  of  the  4th  May  they 
made  it  their  own  act,  and  that  particular  papec 
their  writing.  Jitdgmatt  for  tht  app. 

itttg  13  and  Jtmt  16. 

FiSHBB  ».  Pbowse. 

CooPBB  V.  Walkbb. 

tlighwaf — Dangtroia  matane* — Ezuteneeofobgtme^ 
(ton  at  the  time  of  dedication  to  thepMic 

If,  afler  a  kir/kmii/  exitU,  anfthing  be  neiclg  wuide  t9 
near  to  it  as  to  6e  dangeroae  to  Ihoie  minf  it,  tki^ 
mU  be  utUavifut  and  a  nuieance  : 

If  an  ancient  erection,  ai  a  hoiue,  is  tufered  to  becom* 
ruinmu,  to  alio  be  dangeroiu,  Ihii  w  alto  a  mdtance  £ 

All  vhtre  an  erection  or  excavation,  not  oikenrise 
vnlmifut,  emtit  at  the  lime  the  highway  is  dtdicatoi^ 
the  dedication  it  made  to  the  public  and  accepted  by- 
them  tubject  to  the  inconvenience. 
FisREB  ».  Pbo«-se. 

A,  mu  the  oeaipier  of  a  houte  adjoininff  lo  a  public^ 
street,  toilh  a  cellar  belonging  to  it,  which  ha<f 
exitted  before  hit  occvpaiion  commenetd.  T%e 
mouth  of  the  cellar  opened  into  the  footum/  of  th»- 
street  hg  a  trap-door,  which  wat  open  during  th^ 
dag,  but  at  night  vxu  cited  bg  a  fap  which  tlighilgr 
projected  above  tile  footaag,  in  which  state  it  hacC 
been  at  long  at  living  memorg  went  bad.  The  pUi 
in  coming  iJong  the  footwag  at  night  stumbled  ooef 
the  flap,  fell,  and  received  injurg.  No  negliyene9 
wat  proved  on  the  part  of  the  pit.  contributing  to 
the  accident,  and  this  fiap  obstructed  the  footwag  to- 
such  an  extent  that  if  it  had  been  newh/  put  dowm^ 
it  would  have  been  a  nuisance,  for  the  constquenctt^ 
of  which  those  who  maintaintd  it  would  have  beta- 
reymnsible: 

MM,  that  the  conelution  to  be  drawn  from  the  long 

tmitence  of  the  flap  in  that  state  was,  that  it  had> 

exitted  at  long  at  the  ttreet,  and  that  the  dedicalio» 

\     if  the  way  to  the  public  wat  with  the  cellar  flap  im 
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U,  tad  subject  to  the  raervalioa  of  its  being  con- 
tMttd  then, 

J.  Bmom,  tor  the  daft,  showed  esoM  against  a 
nk  to  enter  the  rerdict  for  the  pit. 
Hw  pit.  in  person  contra.  Cor.  adv.  vuk, 

CkMPEB  r.  Walkbb. 
tt  a  itdantim/or  negUgaUfy  and  improptrlg  piaang 
it  a  public  itrtel  cerlain  ttOM  itept,  so  thai  the 
tmt  beame  tmd  were  on  obetntetion  and  hindrance 
It  ftrtm*  tuimg  the  ttreel,  anddangeroiatopenoiu 
fameg  along  it  at  night,  and  alleging  that  pit, 
fomng  along  the  ttnet  fell  over  than  and  «xu 
ie/md:  tie  de/lpleaded  that  the  efreet  tea*  tubject 
it  Ike  right  of  the  occnpiere  of  a  home  ad^ining  it 
It  lime  ttept  itanding  m  the  highoag  on  a  part 
■tienofand  leading  to  the  enter  door  of  the  laid 
inrn,  all  pereoni  pattmg  along  the  highoag  being 
e^itlid  to  pate  on  foot  over  the  laiditepi  at  apart 
^f  At  U^uoag,  but  not  to  remove  the  ttepi,  the 
wU^iiMjp  being  at  the  part  thereof  tohiA  uae  occu- 
^tdhgnehtltpt  avng  for  foot  paueagert  over  the 
fid  titpt,  which  ttept  were  part  of  the  toad  hone. 
TIat  plea  vat  found  for  the  deft.  The  ttept  vere 
to  far  an  obttmction  and  hindrance  and  dangerous 
teptuengen,  that  if  theg  had  been  placed  in  the 
Ughaag  i^ler  its  dedication  theg  teonld  have  been 
a  animee,  and  the  party  placing  then  there  retpon- 
tiHifer  damage  thence  anting: 
Sdi,  that  the  plea  teat  a  good  plea,  and  a  tnffieient 
itjetet  to  the  action. 

MeBith,  Q.  C.  (,Henn/  Jamei  with  him)  showed 
«■»  agaiiut  a  rule  to  enter  a  verdict  for  the  pit.  on 
tbeneoad  plea,  nonoif  (OHM  veredicto. 
WeelUU  eontra.  Car.  adv.  volt. 

Jne  16.— Blackbubx,  J.— The  decision  in  both 
ttoe  cues  depends  apon  the  some  question  of  law. 
hfiiher  r.  /Vovse,  the  deft,  was  occupier  of  a  house 
-sdjoiiiiig  to  a  public  street,  with  a  cellar  belonging  to 
it<  Dbieh  cellar  had  existed  before  the  deft,  bad  nny- 
tkm{is  the  house.  The  mouth  of  this  cellitr  opened 
isto  tbe  footway  of  the  street  by  a  tr»p-door.  During 
(te  iij  this  trap-door  wss  open,  but  at  night  it  was 
d<»i  by  a  flap,  which  slightly  projected  above  the 
fttnej.  The  pit.,  coming  along  the  footway  at  night, 
"■jnUed  orer  this  flap,  Ml,  and  sustained  injury,  for 
*^  he  brought  this  action.  At  the  close  of  the 
ijt'i  esse,  Erie,  C.  J.,  before  whom  the  case  was  tried, 
'■ncttd  a  nonsuit,  but  gave  leave  to  the  pit.  to  more 
to  eater  a  verdict  for  7bi,  it  being  "  to  be  taken  as 
Jnm  that,  as  long  as  living  memory  went  back,  the 
^  had  been  as  described  in  the  evidence."  A  rule 
*>ti  te  enter  the  verdict  for  the  pit.  was  obtained, 
MWt  which  cause  was  shown  by  Mr.  Browne 
"  the  Bttings  after  last  Trinity  Term ;  the  pit.  ap- 
firing  in  person,  in  support  of  the  rule,  in  Micfaael- 
■"M  Term,  before  my  Lord  and  myself.  We  thinic  we 
nsrt,  on  this  reservation,  coupled  with  the  evidence, 
^  it  to  have  been  proved  that  there  was  no  negli- 
r>n  on  the  part  of  the  pit.  contributing  to  the  acci- 
^t,  ind  that  the  flap  did  cause  obstruction  to  the 
f"***}  to  such  an  extent  that,  if  the  flap  had  been 
pt  down  for  the  first  time  after  the  highway  was  de- 
^cited  to  the  public,  it  would  have  been  a  nuisance, 
«r  th<  consequences  of  which  those  who  maintained 
fx  musanee  would  have  been  responsible.  On  the 
^^  hand,  we  must  take  it  to  have  appeared 
rat  the  flap  continued  in  its  original  condition, 
ui  that  the  deft  had  not  altered  it  or  suffered  it  to 
Itoot  of  lepur  so  as  to  increase  the  danger  and  oh- 
fnc&in  beyond  what  always  must  have  existed  since 
''*»  there.  And  we  think  that  on  Its  being  shown 
"**•  •dltt'flap  had  existed  in  its  present  condition 
••W  b«*k  ai'Iiving  memory  went,  the  jaiy  ought  to 
"n*  the  eonelnaon  that  it  had  existed  as  long  as  the 
*■*(  »d  tint  the  dedication  of  the  way  to  the  public 


was  with  this  cellar-flap  in  it,  and  subject  to  th» 
reservation  of  its  being  continued  there,  so  far  as  b; 
law  the  highway  could  be  subject  to  it.  It  seems  t» 
us,  therefore,  that  the  question  reserved  was  whether 
after  the  dedication  of  the  highway  the  maintenance  of 
such  an  ancient  cellar-flap  was  unlawfuL  During  the 
pendency  of  the  rule  in  this  case  of  Fisher  v.  Proaie,  » 
rule  niti  had  been  obtained  in  the  other  case  of  Cooper 
V.  Walker,  and  as  the  same  question  arose  in  that  case, 
we  delayed  judgment  in  Fitlier  v.  Prowte  till  after  the 
case  of  Cuoper  v.  Walter  should  have  been  argued.  In 
Cooper  V.  fVali'r  the  pit.  declared  against  the  deft, 
for  negligently  and  improperly  placing  in  a  public 
street  certain  stone  steps,  so  that  the  same  became 
and  were  an  obstruction  and  hindrance  to  persons  using 
the  street,  and  dangerous  to  persons  passing  along  it  at 
night,  and  averred  that  the  pit.  passing  along  th* 
street  fell  over  them  and  was  injured.  The  ddt.,  in 
addition  to  the  plea  of  not  guilty,  pleaded  a  second  plea 
on  which  the  present  question  arises.  This  plea  was, 
that  the  street  was  subject  to  the  right  of  the  occupiers 
of  a  house  adjoining  it  to  have  steps  standing  in  the 
highway  on  a  part  thereof,  and  leading  to  the  outer 
door  of  the  said  house,  all  persons  passing  along  th« 
highway  being  entitled  to  pass  on  foot  over  the  said 
steps  as  a  part  of  the  highway,  bat  not  to  remove  the 
said  steps,  the  highway  being  nt  the  part  thereof  which 
was  occupied  by  such  steps  a  way  for  foot- 
passengers  over  the  said  steps,  which  steps 
were  part  of  the  said  house.  The  plea  then 
proceeded  to  show  that  the  street  was  lowered  under 
the  Metropolis  Local  Management  Act;  that  in  so 
doing  the  old  steps  were  necessarily  removed,  and  the 
present  steps  placed  in  their  room,  and  it  was  averred 
that  the  new  steps  were  placed  on  the  aame  part  of 
the  highway  on  which  the  old  steps  had  stood  and  no- 
where else;  and  that  they  were  proper  steps,  and 
caused  no  greater  obstruction,  hindrance,  inconvenience, 
or  danger  to  persons  passing  along  the  lowered  high- 
way than  did  the  old  steps  to  persons  passing  idong  tb» 
highway  before  it  was  lowered.  Issue  was  joined  on 
these  pleas.  On  the  trial  before  my  brother  Hill  the 
jury  found  for  the  pit.  on  the  plea  of  not  guilty,  but 
for  the  deft,  on  the  second  plea.  ilr.  WooIIett  having 
obtained  a  rule  nut  for  judgment  nan  obitaute  veredicto  ; 
against  this  rule  cause  was  shown  last  term  before  my 
Lord  Chief  Justice,  my  brothers  Cromptoa  and  Mellor 
and  myself.  No  damages  had  been  assessed  at  the 
trial,  so  that,  if  we  hod  thought  the  plea  bad  after  ver- 
dict, the  rule  could  not  have  been  made  absolute  in 
this  form,  though  probably  it  might  hare  been  moulded 
so  as  to  afibrd  an  opportunity  for  a  new  trial ;  but 
this  we  need  not  consider,  as  we  ate  of  opmion  that 
the  plea  is  good.  It  was  hardly  disputed  on  the  argu- 
ment before  us,  that,  if  the  former  highway  was  subject 
to  a  right  on  the  part  of  the  occupiers  of  the  deft,'s 
house  to  keep  steps  in  it  without  their  being,  although 
to  some  extent  obstructing  the  highway,  a  nuisance  or 
illegal,  the  lowered  highway  must  be  subject  to  a  simi> 
lar  right.  The  mun  contention  was  that  no  such 
right  could  exist  in  law.  The  plea  of  not  guilty 
having  been  found  for  the  pit.,  we  must  take  it 
to  have  been  proved  that  the  stops  in  question 
were  so  far  an  obstruction  and  hindrance  and  dan- 
gerous to  passengers  that  if  they  had  been  placed  in 
the  highway  after  its  dedication  they  would  have  been 
improper  and  a  nuisance,  so  that  the  party  pladng 
them  there  would  have  been  responsible  for  any 
damage  thence  aiising.  We  must  construe  the  plea 
as  confessing  this,  but  avoiding  it  by  showing  that  the 
highway  was  subject  to  the  right  to  keep  such  steps 
there ;  and  we  think  that,  aft«r  verdict,  this  is  suffi- 
cient, if  in  point  of  law  there  can  be  such  a  private 
right  in  a  highway.  This  depends  on  the  same  prin- 
ciple as  Fisher  v.  Prowse.  The  law  is  clear  that,  if 
after  a  highway  exist*  anything  be  newly  made  ao 
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near  to  it  as  to  b«  dangerous  to  tbose  luing  the  bigL- 
waj,  sadb,  for  inatancg  as  an  excsTstion  {Baines  y. 
Wca^),  this  will  be  nnlawful  and  a  nuisance,  as  it  also 
b  if  an  ancient  erection,  as  a  house,  is  suffered  to  become 
nioons  so  as  to  be  dangerous  (^lia/.  v.  Walti) ;  and 
those  who  malce  or  maintain  the  nL'iaance  in  either 
case  are  liable  for  anj  damage  sustained  thereby,  just 
as  if  the   nuisance  arose  from  an  obstruction  in  the 
highway  itself.   Bnt  tlie  question  still  ramains  whether 
an  erection   or  excavation   already  existing,  and   not 
otherwise  unlawful,  becomes  lawful  when  the  land  on 
which  it  exists,  or  to  which  it  is  immediately  contiguous, 
is  dedicated  to  the  public  as  a  way,  if  the  erection 
prerents  the  way  from  being  so  convenient  and  safe 
as  it  otherwise  would  b« ;  or  whether,  on  the  contrary, 
the  dedication  must  not  be  taken  to  be  made  to  the 
public  and  accepted  by  them  subject  to   the  incon- 
Tenience   arising  from  the  existing  state  of  things. 
We  thinic  that  the  latter  is  the  correct  view  of  the 
law.    It  is,  of  course,  not  obligatory  on  the  owner  of 
the   land  to    dedicate    the   use    of   it    aa   a  high- 
way   to    the    public      It    is    equally    dear    that 
it    is   not    compulsory   on   the   public   to    accept 
the  use  of  a  way  when  offered  to  them.     If  the  use  of 
the  soil  as  a  way  is  offered  by  the  owner  to  the  public 
onder  given  conditions  and  subject  to  certain  reserva- 
tioDS,  and  the  public  accept  the  use  under  such  cir- 
oimstances,  there  can  be  no  injustice  in  holding  them 
to  the  terms  on  which  the  beneSt  wss  eonferr^    On 
the  other  hand,   great  injustice  and  hardship  would 
often  arise  if,  when  a  public  right  of  way  has  been 
acquired   under  a  given   state  of  circumstances,  the 
owner  of  the  soil  should  be  held  bound   to   alter  that 
state  of  drcnmstanoea  to  his  own   disadvantage  and 
loss,  and  to  be  bonnd  to  make  further  concessions  to 
the  public  altogether  beyond  the  scope  of  his  original 
intention.    More  especially  would  this  be  the  case  whrn 
public  rights  of  way  have  been  acquired  by  mere  use. 
For   instance,   the  owner  of  the  bank  of  a  canal  or 
sewer  may,  without  considering   the  effect  of  what  he 
is  domg,   permit  passengers  to  pass  along  until  the 
pubUc  have  acquir^  a  right  of  way  there.     It  is  often 
bard  upon  him  that  the  public  right  should  have  been 
thus  acquired ;   it  would  be  doubly  so  if  the  conse- 
quence was  that  he  waa  bound  to  fill  up  or  fence  off 
his   canal.     The  question  whether  the  owner  of  the 
soil  is  under  such  an  obligation  arose  in  Comudl  v. 
Tke  MetropoliUm  CommUtionert  ofSeaert.  Alderaon, 
B.  there  saya :     "  Suppose  there  is  an  inclosed  yard 
with  several  dangerous  holes  in  it,  and  the  owner 
allows  the  public  to  go  throush  the  yard,  does  that 
cast  on  him  any  obligation  to  fill  up  the  holes  ?    Under 
such  drcumstances  caveat  viator."     And  Parke,  B. 
says :     "  This  is  not  the  case  of  a  new  sewer,  and 
therefore  we  may  dispense  with  the  consideration  of 
what  the  commissioners  are  bound  to  do  when  thry  make 
a  sewer.    This  is  an  sndent  sewer  which  has  existed 
with  the  highway  time  out  of  mind,  and  therefore  the 
pablic  have  only  a  right  to  the  highway  subject  to  the 
aewer."   The  case  of  Coupland  v.  Hardingham,  3  Camp. 
398,  on  which   the  pits,  in  the  present  cases  piin- 
dpally  relied,  was  dted  in  the  argument  in  ComweU 
y.  The  Metropolitan  Committionerso/Sewere.     There, 
Martin,  B.  observes  on  it,  that  "  in  all  probability  the 
road  in  that  case  had  been  used  long  before  the  house 
was  built."    The  statement  of  facts  in  the  report  in 
3  Camp,  is  perhaps  scarcely  consistent  with  this  ex- 
planation, as  it  is  there  staleil  that  "  the  premises  had 
been  exactly  in  the  same  sitiution  as  far  back  as  could 
be  remembered,  and  many  years  before  the  defU  was  in 
possession  of  them."    But  Lord  Ellenborough  seems  to 
have  directed  his  attention  principally  to  the  part  of 
the  proposed  defence  grounded  on  the  fact  that  the 
deft,  did  not  himself  erect  what  was  alleged  to  be  a 
nuisance.    His  ruling  on  that  was,  that  he  who  main- 
tains a  nuisance  is  as  much  responsible  as  if  he  had 


erected  it    If  hia  attention  was  called  to  the  other 
part  of  the  defence,  which,  from  the  report,  aeeas  ts 
Lava  been  raised  on  the  facts,  and  he  held  that  thonjji 
the  area  had  existed  with  the  highway  time  osto( 
mind,  the  pulilio  had  a  right  to  the  way  not  solyect  t« 
the  area,  his  holding  is  inconsistent  with  the  judgment 
of  the  Ex.,  and  being  only  a  holding  at  Niu  Priu, 
though  by  a  very  great  judge,  it  moat  yield  in  point  of 
authority  to  a  judgment  in  banco.     In  Jareit  v.  Daoa, 
3  Bing.  447,  the  report  leaves  it  nnoartain  whedHT 
the  area  in  that  case  existed  befon  the  dedieatioB  of 
the  way  or  not.    As  it  is  stated  to  have  belonged  to 
an  unfinished  house,  it  probably  had  not  been  kng  it 
existence;  and  as  Beet,  C.  J.  states  in  Us  jodginent, 
that  the  way  bad  been  a  public  thorooghfare  for  Buay 
years,  it  seems  that  the  way  moat  have   beea  mors 
andent  than  the  area,  and  that  the  preaent  point  eoeU 
not   therefore  have  been   raiaed.      It   certainly  does 
not  appear    to    have    been   raised,    and    no   opiaiso 
is   given    on    it      There    is    no     other    aiuihority 
that    has   been  brought  to    our    notice   that   con- 
flicts   with  the  dedaion    of  the  Coart  of   £x.    Is 
Bamef  v.   Ward,  the  judgment  ia  carefully  wordad. 
The  Court   there  say :    "  The  result  is,  eonsideriag 
that  the  preaent  case  refers  to  a  newly  made  excavatisn 
a^oining  an  immemorial  public  way."     Thia  is  not  a 
decision  that  the  case  would  have  been  diftarent  if  tU 
way  had  been  more  recent  than  the  ezcavatioo,  bat  it 
rather  implies  that  snch  was  the  leaning  of  the  cooit. 
In  Hormt  v.  ClumterUuM,  though  it  was  onneoMsaiy 
to  dedde  the  point,  the  Court  of  Ex.  state  that  it  was 
the  inclination  of  their  opinion  tliat  the  dedieatios  li 
a  highway  might,  in  point  of  law,  be  made  sutycctts 
the  reservation  of  a  private  right  to  some  extent  uit»- 
fering  with  the  public  way.    As  was  pointed  out  ia  the 
course  of   the  arxiunent,  there   are   in  many  towm 
andentstreets  in  wbicli  steps  descending  from  the  snocDt 
houses  sre  a  permiment  obstruction  to  the  pssseogiKi 
while  in  the  foot  pavements  there  are  often  flsp-doon, 
opening  into  vanlts  aud  cellars,   and    plates  openiog 
into  coal-cellars,  which,  when  opened,  offer  a  temporary 
obstruction  to  the  use  of  the  way,  and  which  thwefon, 
unless  justified  as  having  been  reserved  as  of  right  os 
the  dedication  of   the  way,  would  obviously  be  iliepl- 
So   in  tlie  country  there  are  innnmerable   footwsjs 
which  would  be  much  more  convenient  if  the  andeat 
stiles  were  removed  or  even  lowered.     Yet  it  has  never 
been  hdd,  or  even  suggested,  that  snch  thuip  wen 
illegal  and  might  he  removed  as  nuisances,  snd  it 
seems  difficult  to  say  how  they  can  be  legal  en  asy 
other  principle  than  that  the  way  has  been  dedicated 
subject  to  them.    For  tliese  reasons  we  think  that  is 
both  cases  the  rules  must  be  discharged. 

Rvle  dttckargid. 


Wednetdag,  Julg  S. 
Reg.  V,  Biooois. 
Conviction  under*  Goo.  4, e.  34—ff<mdittifftmai- 
Uatttr  and  tennuU—A  Ihgation  at  to  lie  copaatf  M 
tshielk  tM«  tervanl  contraaled  to  eerva  tut  Muttr— 
AmendnenL 
In  thiscase  there  had  beenaoa-tioran'grantedtabriiig 

up  a  record  of  conviction  of  the  Bev.Harry  Curtais  Upj- 
combe,  of  Staindrop,  in  the  county  of  Durham,  clei*. 
one  of  the  justices  of  the  said  county,  made  on  tie 
20th  June  Uat,  whereby  Thomas  Biggins  wasoonv^ 
for  that  he,  the  said  Thomas  Biggins,  on  thaJtU 
March  Uien  last,  at  the  parish  of  Cockfield,  in  the  ^ 
county  of  Durham,  being  then  and  there  a  handioanr 
man,  did  contract  with  one  Henry  Weaver,  of  Stsiii- 


drop,  in  the  same  county,  contractor,  to  serve 


him  for 


'1*1    StS     WSSO    onuitv    WHaabl|      vvaaiH**wva|     WW    — —       -  '.v.* 

indefinite  period,  determinable  nevertheless  by  ««» 
of  the  contracting  parties  at  the  end  of  any  fljV^ 
either  of  them  giving  to  the  other  of  them  verbal  »«• 
to  that  effect,  at  and  for  the  daily  wages  of  *^  fJI 
able  at  the  end  of  each  fQ[tnight,with  a  weekly  aUoW' 
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for  nlaiatcaoe  ia  the  muntime ;  and  that  ha  the  uid 
T.  Bijgiu  htTing  entered  into  f  acb  service  accordiagl;, 
<lid  ilUrwarda^  to  wit,  on  the  I9tb  Jane  then  inet.,  at  the 
piriih  of  Cockfield,  abunt  hinuelf  from  his  said  ser- 
Tin  before  the  term  of  his  said  contract  was  completed, 
ntliaot  the  conaent  of  the  said  H.  Weaver,  witboot 
jut  canss  or  excose,  and  bad,  from  thence,  neglected 
to  fulfil  his  said  contract,  contrary  to  the  form  of  the 
Alote  in  tnch  case  made  and  provided ;  and  whereby 
tk  taid  jostioe  adjudged  the  said  X.  Biggins  for  the 
aid  oAnce  to  be  punished  bj  abating  the  ram  of  10s., 
)iaii{  a  part  of  the  wages  dna  to  him  for  and  in  re- 
spect of  his  said  service  and  emplojmeot,  aoootding  to 
tbe  form  of  the  statute,  &c. 

For  the  deft  Thomas  Biggins,  it  was  contended  that 
tlx  eanviction  was  bad,  for  that  it  did  not  appear,  on 
tb  face  of  the  said  conviction,  that  the  said  T.  Biggins 
conbacted  to  serve  the  said  Henry  Weaver,  his  master, 
is  sny  capacity  mentioned  in,  or  referred  to,  in  the 
tiatnte  under  which  the  conviction  took  place. 

And.  m  support  of  the  conviction,  it  was  contended 
tbt  it  was  ^Md,  and  that,  if  it  was  not  good,  it 
fl^t  U>  be  amended,  and  an  amendment  was  craved 
aeeivdingly. 

T.  Jena  for  the  proMootion. 

ifeO  contra. 

By  the  Cocbt.— Conviction  to  b«  amended,  no 
«oUa  OB  either  aid*. 


OOUaT  OF  OOIUCON'  BBNOH. 

■4«fM  I17  Dumi.  Tbouas  Evufi  and  W.  JiATD,  Eaqra, 
Barrlators-at-Law. 

Jan.  24  <md  Jmt  2. 

fiasaABO  iHD  ANOTHEH  V.  PaTNB  ASD  AKOTUEB. 

Jhpttnn  0/  ArchdiacomU  Courtt—RigU  to  feet  at 
mtattmu — dUrcAuon/ens — Pretamptioa  of  tn- 
UBtanal  iaag9, 

t^flu.  art  ng'utnm  of  an  arAdiaeonal  eouri,  held- 
ag  cfietfor  life  by  patent  from  th»  archdeacon. 
Bf  Me  practict  of  th»  Eccletiattioai  CowIm  tie 
fraeux  ijf  a  ngutrar  it  Mcessory  vihtnevar 
*tf  act  i$  done  bg  a»  eoaletiatlieal  judgt. 
Tk*  dtfit.  are  tie  chtrehviardent  of  a  parish 
wilUn  the  archdeaeomy,  Tioo  ordinarj/  vitit- 
ttHimi  have  been  iy  custom  held  in  the  parish  in 
*'ch  gear  severaOg  at  Easter  and  Miehaelmas,  for 
tispast  300  gears,  at  which  each  qf  the  ehutrch- 
uariens  have  been  required  to  make  presentments. 
The  practice  has  been  for  the  registrar  on  each 
etetaon  to  prepare  and  formird  printed  articles  of 
Mjairjr  called  " presentment  p<^ert"  to  the  rural 
dtta,  v)ho  arranges  a  time  mth  the  eharehvardens 
fsien  he  shall  inspect  the  church,  and  in  hispresence 
lit  ehwrehoardens  JiU  iip  and  sign  their  "pre- 
tmlnent  papers"  ready  for  deliverp  at  the 
»at  visitalion.  At  the  dag  appointed  for  the 
viiibition,  and  before  appearing  at  church,  the 
thurehwardens  attend  the  rt^lrart,  and  are 
ferMed  with  printed  dedarationt  of  office, 
■iiei  theg  sign,  and  at  the  same  time  pag  tiie 
ftu  due  from  the  clergy  to  the  archdeacon,  also 
the  fees  claimed  at  due  from  themselves  to  the  officers 
tfihe  court.  The  duties  of  the  registrars  occupy 
■wi  time  and  occasion  considerable  outlay,  and 
the  registrars  have  no  remuneration  for  their  ter- 
'nees,  eneept  certain  fees  called  "  vititaOan  fees," 
fhiAth^daim  as  follows: — 

^  pester  vititation — For  process  and  tahedule,  cita- 
M*  and  service,  act  on  appearance  of  outgoing 
ihnrchwarden*,  articles  of  inquiry,  presentment  and 
fing,  return  of  churchuardent  elect  and  filing 
ithratim  of  ofioe,  and  filing,  4c,  the  turn  ef 
?<■  «d;  out  of  toUch  It.  it  <bieto  the"  offleial" 
Wy«  of  the  oourt)  and  It.  to  the  apparitor. 

« IMttilmai  visitation— For  prootti  and  schedule. 


citation  and  service,  act  on  appearance  ofehmrek- 
wardeus,  articles  of  inquiry,  presentuieni  and JUing,' 
the  sum  of  4s.  6d.,  out  of  ahich  Is,  is  due  to  the 
official  and  Is.  to  the  apparitor. 

In  rtspect  of  Easter  visitation  and  Miehadmas  viti- 
tation  1857,  and  the  too  following  years,  and  et 
Easter  I860,  the  sums  re^aectively  pm)abU  as  aioue 
were  demanded  by  the  pllt.,and pnyment  re/ksed  tjf 
tiedefU.  Wliereigion  the  pbe.  brought  their  action  to 
recover  the  said  feet,  as  bdng,firtt,  jmt  and  lawfiit 
fees,  settled  by  competent  authority ;  seoondly,  at 
ancient  and  accustomed  fees  due  to  them  by  virtue 
of  their  office ;  and  thirdly,  at  a  reatanMe  «om- 
pentationfor  work  and  labour  done. 

The  evidence  thawed  that  Ike  office  of  regittrar  it  a 
freehold  office,  with  dutiee  of  a  continuout  and 
preiumtMy  perpetual  character,  and  itt  existence 
essential  to  some  of  the  funelioia  of  Ae  arch- 
deacon, and  therefore  an  office  to  which  feet  may  be 
annexed  by  immemorial  usage ;  that  at  eariy  as  the 
tixieenth  century  payment  of  some  feet  were  made 
by  the  churehwardens  to  the  registrar ;  UuU  from 
the  year  1727  to  the  present  dispute  fees  i(f 
smaller  or  greater  amounit  than  those  now  daimed 
hate  been  paid,  andeacept  in  one  inttancein  1739 
not  ditputedi 

Held,  that  the  claim  to  be  valid  must  be  founded  on 
immemorial  usage,  and  that  the  coniinuoiu  receipt 
of  the  fees  in  jaes^n  had  been  established  in  point 
of  fact  for  a  period  to  long  that  the  court  would 
pretame  immemoriid  usage,  and  the  pits,  were 
therffore  entitled  to  reaever : 

Ueld,  alto,  that  the  feet  claimed  were  reatonable  as  - 
arn'mnt,  and  payable  as  for  tervieet  actually 
rendered;  and  that  the  vititation  being  intended 
to  operate  and  operating  for  the  benefit  of  the 
parith  at  large,  and  amongtt  othert  of  the  ehuroh- 
wardent  themttloee,  the  performance  of  whtt* 
duties  it  facilitated  by  the  tervieet  of  the  regittrar, 
the  ehurchwtsrdent  are  the  partiet  compellable  to 
pay  the  stud  feet. 
This  was    an  action    to  recover    certain  moneys, 

amounting  to  22.  3*.  6d,,  and  by  consent  of  parties 

and  order  of  a  jadge  the  following  case  was  stated 

for  the  opinion  of  the  court 

CA8B. 

The  pits,  hold  the  office  of  Begistrars  of  the  Arch- 
deaconry Court  of  Colchester,  in  the  diocese  of 
Rochester.  The  defts.  are  diurch wardens  of  the 
parish  of  Little  Totbam,  in  the  oonnty  of  Essex,  which 
is  within  the  archdeaconry. 

The  Archdeaconry  of  Oolobester  comprehends  aboat 
200  parishes  in  the  coonty  of  Essex,  divided  into 
eighteen  rural  deaneries,  over  the  whole  of  which  the 
archdeacon  (the  Venerable  Charles  Purr  Bumey,  D.D.) 
has  jurisdiction  as  ordinary,  and  iu  subordination  to 
him  are  the  fallowing  officers: — 

The  "  Official,"  who  is  the  judge  of  the  Arob- 
deaconry  Court,  and  the  substitute  for  the  archdeacon 
when  not  personally  present  The  office  is  held  for 
life  by  Maurice  Charles  Merttins  Swabey,  D.C.L.,  by 
patent  under  the  hand  and  seal  of  the  archdeacon, 
dated  the  1 5th  Dec.  1856.  A  copy  is  annexed 
marked  A,  and  is  to  be  taken  as  part  of  this  case. 

The  "  Begistrars,"  whose  duties  are  partly  indicated 
by  their  name.  The  pits,  hold  this  office  "jointly 
and  severally  for  their  lives  and  the  life  of  the  sur- 
vivor of  them,"  by  patent  under  the  hand  and  seal  of 
the  archdeacon,  dated  11th  April  1853.  A  copy  is 
annexed,  marked  B,  and  is  to  bii  taken  as  part  of  this 
case.  One  of  the  registrars  is  a  proctor  in  the  Arches 
Court  of  Canterbury,  and  the  other  is  an  attorney 
of  this  court.  By  the  practice  of  the  Ecclesiastical 
Courts  the  presence  of  a  rc^trar  is  neoessary  when* 
ever  any  act  is  done  by  an  eoclesiastioal  jni^e:  (ie« 
Canon  123.) 
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Tha  "Apparitor,"  who  is  the  summoning  offioer  of  the 
«oort.  The  prasant  offioer  is  Mr.  Samuel  William 
Ilaryon,  and  the  office  is  nsuallf  consideted  to  b«  held 
at  the  pleasure  of  the  archdeacon,  and  is  sometimes 
conferred  bj  deed.  In  this  instance  there  was  no 
written  appointment 

By  custom,  churchwardens  are  chosen  yearly  in 
Easier  week,  and  are  admitted  into  their  office  by  the 
ordinary  at  his  visitation  shortly  aiterwards.  In  this 
archdeaoonry  it  has  been  the  custom  for  at  least  three 
centuries  to  hold  two  ordinary  visitntions  in  tlia  year, 
at  each  of  which  the  churchwardens  have  be<n  re- 
4)nirad  to  make  presentments:  (see  Canons  116,  117, 
118.) 

The  Archdeaconry  of  Colchester  is  divided  into  four 
'diatricta  or  "  calls,"  for  which  visitations  are  held  yearly 
at  the  principal  towns  of  Colchester,  Walden,  Kelvadon 
*i.i  Halstead.  The  pariah  of  Little  Totham  is  com- 
prehended, with  thirty-nine  others,  in  the  Kelvedon 
call,   to  which   alone   reference  will  henceforth    be 


The  following  is  the  mode  in  which  the  buaineaa  of 
tiM  ooort  is  conducted. 

Shortly  after  Easter  in  every  yaar,  a  process  is 
iisned  by  the  registrars,  under  the  seal  of  the  arch- 
deaoonry,  addressed  to  all  clerks  and  literate  peraons 
whomsoever  in  and  throughout  the  archdeaconry,  ap- 
'  {minting  a  day  for  holding  the  "  Easter  visitation  "  in 
the  parish  church  of  Kelvedon,  or  oocasionally  in  the 
neighbouring  pariah  of  Witham,  and  directing  them  to 
cite  the  churchwardens  to  attend.  A  copy  of  the 
nraal  process  is  annexed,  marked  C,  and  is  to  be  taken 
as  part  of  this  case. 

The  procMs  ia  delivered  to  the  apparitor  alone,  who 
iasnea  dtationa  accordingly,  which  in  apecial  casea  are 
peiaonally  aerved,  but  more  freqoently  aent  by  the 
{wat  A  copy  of  the  usual  citation  is  annexed, 
marked  D,  and  ia  to  be  taken  aa  part  of  this  case. 

Printed  articlea  of  inquiry  (commonly  called  "present- 
ment papers")  are  prepared  and  forwarded  by  the  regis- 
trar to  the  rural  dean  of  each  of  the  eighteen  deaneriea : 
'(see  Canon  1 19.)  The  rural  dean  arranges  a  time  with 
-the  churchwardens  of  each  pariah  when  he  shall  in- 
spect their  church,  and  in  his  presence,  and  in  their 
own  parish,  the  churchwardens  fill  up  and  sign  their 
presentments  rvady  for  delivery  at  the  viaitation. 
A  copy  of  the  nsual  articles  of  inquiry  ia  annexed, 
marked  E,  and  is  to  be  taken  aa  part  of  this 
case. 

At  the  day  ^pointed  for  the  vintation,  and  before 
appearing  at  church,  the  practice  is  for  the  church- 
wardens to  attend  the  registrar  at  an  inn,  or  other 
convenient  place,  where  they  are  furnished  by  hidn  with 
printed  declarations  of  office,  under  the  atat,  .S  &  6 
Will.  4,  c.  62,  s.  9,  which  they  sign.  A  copy  of  such 
declaration  is  annexed,  marked  F,  and  ia  to  be  taken 
aa  part  of  thia  case.  At  the  same  time  they  pay  the 
"  procurationa  and  aynodals"  claimed  as  due  from  the 
clergy  to  the  archdeacon,  aa  well  aa  the  fees  claimed 
as  due  from  thamaelves  to  offioars  of  the  court.  A 
ctpy  of  the  naoal  form  of  receipt  ia  annexed,  marked 
O,  and  is  to  be  taken  aa  part  of  thia  case. 

.At  the  appointed  hour,  the  archdeacon,  offidal,  or 
snrrogate,  takes  his  aoeustomed  seat  in  the  church, 
attended  by  one  of  the  registrars,  and  (after  Divine 
■ecvice)  the  conrt  is  formally  opened,  and  the  church- 
wardens of  the  several  parishes  are  called  over  in  rota- 
tion. The  outgoing  churchwardens  appear,  and  deliver 
.in  their  "  presentment  papers,"  which  ar«  inspected  by 
the  judge,  and  delivered  by  him  to  the  registrar  to  be 
filed.  The  registrar  enters  a  minute  on  the  visitation 
book  of  the  appearance  of  the  churchwardens,  as  well 
aa  of  any  special  order  aa  to  repairs  or  otherwise,  which 
may  be  made  by  the  court. 

At  the  same  time  the  ohurchwardena  elect,  who  are 
ia  the  majority  of  casea  the  old  cbnrchwardena  rechosen, 


deliver  in  their  ■■  declarations  of  office,"  which  are 
acknowledged  before  the  judge,  and  filed  by  the  r»> 
gistrar,  who  also  enters  a  minute  of  the  fact  ia  tha 
visitation  book. 

Another  visitation  is  held  shortly  after  Michadaua 
in  each  year,  before  the  official  or  his  suirogate,  the 
object  of  which  is  to  ascertain  whether  the  defects 
preaented  at  the  Eaater  visitation  liave  been  amended, 
and  the  orders  then  given  obeyed.  Proceas  u  isssed, 
citations  and  presentment  papers  aent  ont,  and  the 
proceedings  conducted  in  the  aame  form  aa  at  Eaater, 
except  that  the  facilities  of  the  post-office  have  of 
late  years  been  made  use  of  to  obviate  thp  peraosal 
attendance  of  the  churchwardens  in  those  cases  in 
which  they  are  able  to  make  a  aatisAKtory  reton. 
Copiea  of  the  nsnal  Miehaelmaa  process,  citation  and 
presentment  paper  are  annexed,  marked  respectively 
"  H,  I,  K,"  and  are  to  be  taken  as  part  of  this 
caae. 

The  variona  dntiea  before  deaeribed  ocenpy  a  larga 
portion  of  time,  and  occasion  a  very  considerable  ont- 
Uy  in  travellmg  and  oUier  expenses,  clerka'  salarias, 
printing,  postages  and  sundries.  The  registrars  hare 
no  remuneration  for  anch  aervicea,  except  certain  feet 
called  "  viaitation  feea,"  .which  they  claim  aa  fol- 
lowa : — 

At  the  Easter  visitation — For  proceas  and  scbedola^ 
citation  and  service,  act  on  appearance  of  outgoing 
churchwardens,  articles  of  inqnity,  presentment  and 
filing,  return  of  churchwardens  elect  and  filing,  act 
on  appeurance  of  chnrx^wardens  elect,  dedaratioa  of 
office  and  fiUng — the  anm  of  7a.  6d.  in  tlie  whole; 
out  of  which  the  snm  of  3«.  ia  doe  to  the  official  and 
I(.  to  the  apparitor. 

And  at  the  Michaelmas  viaitation — For  proceas  and 
schedule,  citation  and  service,  act  on  appearance  of 
churchwardens,  articles  of  inquiry,  presentment  aad 
fiUng — the  sum  of  4s.  6cL  in  the  whole ;  oat  of  which 
1(.  is  due  to  the  official  and  Is.  to  the  apparitor. 

The  pits,  are  not  liable  to  lbs  oSScial,  or  to  tha  ^i- 
paritor,  for  payment  of  any  feea  which  they  do  not 
themselves  actually  receive. 

The  gross  amount  of  visitation  fees  retained  by  the 
pits,  as  registrars  of  the  whole  archdeaconry  is  under 
the  snm  of  1 00/.  per  annum. 

The  daim  for  which  the  present  action  ia  brought 
arises  under  the  following  dronmstances : — 

On  the  20th  May  18S7  a  visitation  called  the 
Easter  Visitation  was  held  in  the  manner  before 
described  at  the  parish  church  of  Kelvedon,  to 
which  the  defts.  were  dted  in  the  manner  hereube- 
fore  described  as  chnrohwardens  of  Little  Totham. 
The  deft.  John  Payne  attended,  and  made  and  sob- 
scribed  the  statutory  dedaration,  and  was  admitted 
into  office  for  the  ensnmg  year.  The  deft.  Heniy 
Quihamptoo  did  not  appear  when  called  on. 

In  respect  of  such  visitation  the  sum  of  7f.  6<^  >' 
claimed  by  the  pits.,  and  the  payment  thereof  was  it 
the  time,  and  still  is,  refused  by  the  delta. 

On  the  26tb  Oct.  1857  a  viuUtioa  called  the 
Miehaelmaa  Viaitatiou  waa  held  for  the  whole  arch- 
deaconry in  the  pariah  church  of  St.  Peter'a,  Colchester, 
to  which  the  defta.  were  dted,  with  an  intunadon 
that  "in  caae  they  were  able  to  make  a  aatisfactoiy 
return  through  the  post-office  before  the  day  of  vin- 
tation,  their  personal  attendance  on  that  occasion 
would  not  be  required.'*  The  defta.  did  not  peisontllr 
appear  at  such  viaitation,  but  the  deft.  Henry  Qiu- 
hampton  aigned  and  aent  a  presentment  through  the 
post,  which  was  duly  received  and  exhibited.  A  copy 
of  such  presentment,  marked  L,  is  annexed,  snd  ia  to 
be  taken  a*  part  of  this  case. 

In  respect  of  such  visitation  the  aum  of  4<.  6A  » 
claimed  by  the  pita.,  and  payment  thereof  waa  and  u 
refused  by  the  delta. 

On  the  31st  May  1858  and  tin  S7th  Oct.  16w 
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Totttiou  were  held,  in  like  manner,  in  the  parish 
cbarehet  of  Kelredon  and  St.  Peter's,  Colchester,  re- 
f^nl;.  Tba  defta.  did  not  appear  at  either  of  such 
natiliwiii  nor  did  they  aign  or  acknowledge  any  de- 
dintioa  of  office,  bat  at  nch  of  each  riaitationa  pre- 
Mtmeats  were  sent  in  and  exhibited,  aigned  bj  the 
Wt  Haaij  Qoihampton. 

la  nspNt  of  the  vintationa  so  held  in  1SS8,  the 
Kfol  mmt  of  7*.  6<{  and  4$.  6d.  are  claimed  bj  the 
■ka,  sad  the  payment  thereof  waa  and  is  refused  by 
Ml. 

Oa  Oe  7th  Jane  I860  a  Tisitation  waa  held,  in  the 
■uier  before  described,  at  the  parish  chnrch  of 
Witham.  The  defts.  were  dted,  and  appeared ;  they 
nUbittd  their  presentment,  and  made  and  subscribed 
lUr  dedaratioaB  of  oiSce,  copies  of  which  are 
knmto  annexed,  marked  respectireiy  M  and  H, 
■1  an  to  be  taken  as  part  of  thia  caae. 

h  respect  of  anch  last-mentioned  risitation  the  snm 
tf  7(.  U  waa  and  is  claimed  by  the  pita.,  and  the 
f^meot  was  and  is  refused  by  the  defks. 

An  each  fees  are  daimed  by  the  pits. :   first,  aa 
JM  and  hwfol  fee*,  settled  by  competent  authority 
■tadly,  aa  ancient  and  acenstomed  fees  due  to  them 
irnrtoeof  their  office;  and  thirdly,  as  a  leaaonabla 
mposstiea  for  work  and  laboor  done. 

Atible  of  fees  ia  pnserred  in  the  legistiy,  which  ia 
eitlnat  dale,  but  is  in  the  handwriting  of  Philip 
Ughtbridge,  notary  public,  who  was  depo^-iegistrar 
<f  the  archdeaconry  from  the  year  1721  to  his  death 
ia  the  jear  I74S  or  thereabonts,  from  which  the  foUow- 
i^isuaexed: — 

Jelf*.     BaiWmr.  ApputtM. 
IK  ewr  citation  of  chnrch-     <.  d        i.  d.         t.  iL 

meeas  la  attend  at  aoiCaater 

•Wntiao,    eettlDK   uot    the 

totk,  Mt  on  appearance,  anil 

■sf  ptewataent,  books  oi 

Mcl«  and  oatbi^  for  every 

■waiMlllBKs  and  slspenoe . 
•w  eiery  riiatlon  of  iriinrclH 

ewtas    to    attend    at    a 

MilnrtiBee  TWlaUon,  aettinc 

M  Ike  took,  act  on  appear- 

•aet  md  Mag  presentmenta, 

her*UHas>  and  sizpeoea .. 


S  0 


4  < 


I  0 


I  0 


t  < 


I   0 


A  copy  of  the  said  table  of  fees  is  annexed,  marked 
0,  lad  is  to  be  taken  as  part  of  thia  case. 

Tliii  table  of  feea  doea  not  bear  the  seal  of  the 
nn,  nor  is  it  anthenticated  otherwise  than  by  being 
n  th^handwriting  of  the  said  Philip  Knightbridge. 
Itliai  never  been  placed  in  the  usual  plaoe  where 
At  eoirt  is  kept  (no  court  for  contentious  biuiness  has 
Ws  held  for  many  years),  nor  in  the  registry  in  such 
"It  w  erny  man  whom  it  concemeth  may,  without 
tteatty,  come  to  the  view  and  perusal  thereof,  and 
^  a  copy  of  them:  (see  Canon,  136.)  It  has 
»>%  nitliio  living  memory,  been  hong  up  in  any 
■Bfinmis  place,  bat  waa  found  in  a  drawer  in  the 
"pitiy  with  other  misoellaneoua  papers. 

Tbne  are  very  nnmerons  entries  in  the  earlier  risita- 
Im  books  of  the  archdeaconry,  showinf;  generally  the 
maent  of  fees  by  churchwardena  at  the  several  risi- 
Wsn^  and  amongst  them  are  the  following,  in  which 
tb  (Mioiiar  amounts  are  specified  :— 

DItWcttQ....  Blrehanfer  I>eliL7<.6d: 

m(Dee.  4).....  AU Saint's,  Colebestsr  .. 

»  ^'l^ '.'.  }  *^  ^*'°''*'  Co>'>>«t«  " 

>»  (t|r.  IT)  „ ..  St  Botolpb's,  CWehestsr 

■^(Jaly  7)  ....  UonntBoes 

"*(Oa.tl).._  Berden I>tte,4s.6<t 

■^M  Jllelb  w'ch  jr'e  cbuchw'd'  promises  to  pay  next 

"*(>%«)....  UttleWlgboranih R.B.Ko»- 

••■■•■  kr  3  TlsUattoaa  past,    la  aU  now  doe  wtth  this. 


And  it  appears  from  numerous  memoranda,  indorsed 
on  the  original  churchwardena'  preeentment  papers  now 
remaining  in  the  registry,  that  the  fees  of  7s.  6d.  and) 
4j.  6i2.  mentioned  in  the  table  marked  O  were  reoo^ 
nised  as  existing  and  payable  at  various  periods  anterior 
to  the  appointment  of  John  Oxley  Pancer,  hereinafter 
mentbned,  and  especially  in  the  several  years  1756,. 
I7S8,  1759,  1763.  1764,  176S,  1766,  1767,  1768. 
1773,  1774,  1776.  Such  memoranda  chiefly  relate- 
to  cases  in  which  the  paymenta  were  in  arrear, 
and  for  the  meet  port  show  the  payment  of  auoh' 
arrears. 

No  entry  ormemorandomhas  been  found  ia  any  of 
the  visitation  books  or  presentment  papers  of  later- 
data  than  the  presumed  compilation  of  the  said  table - 
marked  0,  ahowing  the  payment  or  receipt  of  any 
visitaUon  fee*  of  les*  amount  than  the  fee*  apeoified  ia> 
inch  table. 

It  also  appears  to  have  been  the  tmifbrm  practice^ 
at  least  as  far  back  aa  the  period  last  referred  to,  for 
the  churchwardens  to  pay  the  tisnal  feea,  even  when 
from  illness  or  other  causes  they  failed  to  attend  the 
visitation.  The  instances  thereof  appearing  in  th» 
visitatioa  books  are  very  numemua,  amoonting  to 
several  hundreds. 

It  is  shown  by  the  fee  books  of  the  said  John  Oxley 
Parker,  who  waa  deputy-registrar  of  the  archdeaconry 
from  the  year  1778  to  his  death  in  the  year  18S6,  a* 
well  as  I7  the  original  churchwardens'  preeentmenO 
papers,  during  that  period,  that,  down  to  the  year  180U 
or  thereabouts,  the  said  John  Oxley  Parker  leoeived 
from  the  ohnrobwardens  of  every  parish  in  the  nroh- 
deaconry,  with  few  if  any  exceptions,  the  same  fees  a» 
are  mentioned  in  the  table  marked  0. 

But  it  appears  that  the  said  John  Oxley  Parker,  !i> 
tin  years  1803,  1803,  1808  and  1814,  made  oertaiir 
additions  to,  or  alterations  in,  the  said  fees,  as  thown 
in  the  table  herrinafter  set  forth. 

On  the  death  of  the  aaid  John  Oxley  Parinr,  i» 
1836,  hia  son  Charles  George  Parker  snooeaded  hita- 
as  deputy-registrar,  and  held  the  office  iwtil  bis  death, 
in  1847. 

In  years  1841  and  1843  the  said  Charles  Georgv 
Parker  made  an  addition  of  1«.  to  the  fees  demanded 
at  the  Michaelmas  visitation,  aa  shown  in  the  table 
hereinafter  set  forth.  In  other  respects,  and  in  other 
years,  he  adhered  to  the  fees  rrceived  by  the  said  Johu 
Oxley  Poricer  from  1814  to  1835. 

No  reason  or  ground  appears  for  any  of  th*  dianges 
made  by  the  said  John  Oxley  Parker  and  Charie* 
George  Parker  respectively,  further  than  is  shown  by 
a  memorandum  in  the  handwriting  of  the  aaid  Joha 
Oxley  Parker,  made  at  the  Hichaehna*  visitation  ia> 
1808,  to  the  foUowing  efiect : — "  A.  C.  Presentments. 
— I  charged  St.,  being  an  increaae  of  6d.,  on  acoooat 
of  additional  exnnses  of  travelling,"  Sec.  And  tbsro 
is  nothing  to  show  that  the  said  John  Oxley  Parker 
and  Charlos  George  Parker,  or  either  of  them,  hadi 
the  authority  of  the  archdeacona  or  offidola,  or  the 
sanotion  or  approval  of  the  priudpal  registrars  for  the- 
time  bong. 

On  the  death  of  the  said  Charles  George  ParicMV 
the  pit.  John  Shepherd  succeeded  him  as  deputy- 
registrar,  and  held  that  office  till  the  death  of  An* 
thvny  Hamilton,  dark,  the  prindpal  regiatrar  in  1851, 
since  which  time  the  pits,  have  jointly  acted  aa  priad' 
pal  registrar*. 

The  following  table  shows  the  visitation  fee*  ao- 
tnally  cUimed  and  received  from  time  to  tioMdac* 
the  date  of  the  table  of  fees  marked  0,  as  endeaoed  bjr 
the  visitation  books,  fees  books,  and  presentment 
papers,  before  referred  to,  and  oorroborated  by  the 
churchwardens'  aceounts  for  several  of  tin  (arisbis  ia 
tbtKelredoa  0*0. 
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Tlw  older  Tiaiutkm  books  baro  been  examined, 
and  oontatn  Dnmemu  eniriea  or  ranis  differing  in 
amount  from  anjr  abore  let  forth  as  cbarged  and  paid 
for   Tisitation  fees. 

So  far  as  any  general  reanlts  can  be  eztneted,  it  ap- 
pears that  fees  were  claimed  aud  paid  from  time  to 
time  as  in  tha  following  table  :— 

MMiMlaM  Tmi^ 

TomJ. 


Ymtt, 


t.   dL 


t.  d. 


I68S  ......    >    »    ... 

•  ••      IB 

•**•••  ft    4 

ie»7 t  0  ... 

•  ..     SO 

*•••  H     S       0 

1«9 ft    S    ... 

•  ••     3    6 

1700 .    t    0    ... 

•  ••    t    6 

I70S .    »    (    ... 

...     S    6 

•, 9    0 

Hot  varions  otbor  cbai||so  ooonr,  anch  as  4«.,  Is., 
6«.  6dL,  4s.  6dL,  3f.  4€L,  for  which  it  is  diffienlt  to 
•eooont,  but  which  appear  to  stand,  except  in  their 
oompamtive  Safreqoeocy,  on  the  aame  footing  as  the 
som  set  forth  in  the  preoeding  table. 

It  ia,  howarar,  to  be  noticed  in  all  the  abore 
inatanoes,  that  the  memoranda  are  made  onlj  in  two 
eases,  in  which  for  some  reason  or  other  the  fees  were  not 
pMdatthetime.  Asngards  thegreatmajoritjrof parishes, 
the  Tisitation  books,  wbioh  do  not  purport  to  contain  any 
regular  account  of  fees,  ace  silent  on  the  subject. 

Moreover,  there  is  noUiing  to  show,  at  the  period 
how  referred  to,  whether  or  not  the  fees  to  the  official 
and  apparitor  were  included  in  the  amounts  charged  ; 
br  whether  or  not  thej  were  separately  received,  or 
whether  in  fact  any  were  cfaai^ged  or  paid. 
'  Going  still  further  bock,  the  visitation  books  for  the 
years  1587  and  1588  have  also  been  examined.  No 
entry  or  memorandnm  of  any  fees  is  to  be  found  in  the 
books  for  Easter  1587,  and  Easter  and  Michaelmas 
1588,  But  m  that  part  of  the  book  for  Michaelmas 
1587  which  relates  to  the  Colclicstor  call,  there  ap- 
pean  in  fifty  instances  out  of  sixty-two,  an  entry  or 
mark  of  "  4d."  in  the  mar^n  of  the  nunal  memoranda 
of  the  appearances  of  the  churchwardens  in  that  year ; 
the  said  entry  appearing  in  a  part  of  the  page  cor- 
responding to  that  in  which  tho  entry  of  fees  owing  is 
frequently  fennd  in  the  more  modem  books ;  in  which 
latter  no  memorandnm  ia  nsnally  entered  of  payments, 
but  only  of  the  sums  left  nnpeid  and  owing;  the  entry 
being  nsnally  aoeompanied  by  the  word  "debet"  or 
"debent" 

It  appears  farther  from  the  Tisitation  books,  that  at 
tin  Easier  visitation  hi  1739,  the  ohurcliwardens  of 
the  parish  of  Holy  Trinity,  Colchester,  refused  to  pay 
tJM  fees.  The  following  is  a  copy  of  the  entries  re- 
lating to  the  subject: — 

.  int.  Hay  X— VMtatun  held  before  the  arehdeaeon  and 
Dr.  Stialian  hit  offlelaL 

Bojie  and  Naggt,  chorchwardena.  Naggs  appeared  and 
exhibited. 

'  Nagga  and  Wajler  elect     Sworn.     Refnsed  to  par  the 
Aesb  and  are  admonlabed  to  give  their  raasoos  in  writing  on 
or  before  tbe  fint  Mondax  in  Jnlf  next. 
1739.  Jaljr  3.— Conn  held  before  the  Rev.  P.  Horant,  aor- 

I««l*t«L 

.  Wajlejr  apimied  and  delivered  Ills  reasons  In  writing. 
The  surrogate  coatlnnes  this  alTair  to  bear  tha  Judge's  plea- 
sore  to  next  court  the  97th  dajr  of  Auguit  next. 
CN.B.  No  eoart  beM  In  Aagoat] 

'  173a.  Oct  la— Visitation  bald  before  the  Rev.  P.  Monat, 
sanogate.  Naggs  snd  Whaler,  ebarchwanlen«.  Appeared 
and  continued  to  hear  the  Judge's  pleasure  upon  the  eburch- 
wardeas'  reasons  for  not  psring  the  fees  Of  court 


Philip  KnUtbtbridge.  deputr  registrar. 
Jamas  Lneaa,  depuy  regitbw. 
Jaaea  Tarlor,  deputy  lagiatrar. 
John  Oxler  Parker,  deputy  ngMnr. 


0    Charles  Oeorge  Parker,  deputy  ragistrsr, 

0    >....  „  „ 

0 „  ., 

0    John  Sbephard,  deputr  reaistrsr. 

(John  Sbephard  and   Augustus  CibsriflS 
(    Teiey,  principal  regtatrar. 

174a  April  17.  ViaiuUon  held  before  Dr.  Strahaa.o 

Naggs  and  Wayler,  ehnrehwaidena  Appeared  and  ex- 
hibited. 

Botta  again.  And  sworn.  They  teoderel  U.  Itir  tk* 
oathi  and  other  feei,  bat  not  otherwise  qwciiled,  whieh  waa 
left  but  not  accepted  of. 

174a  Oot  I9l— Visltatioa  held  beftirs  the  Kor.  K.Srmson,. 


i  Nothing  appeara] 
1.  April  9.-VMutlon  be'4  before  the  ardidaeeon.  sa« 
Dr.  Straban,  bl<  oHleial. 

Naggs  and  Wayler,  ehurcbwardens.    Appasrsd  and  ex- 
hlUted. 

Waylfy  and  Brodcwell  elect. 

1741.  Oct.  SI.— VljiuUon  held  before  the  Rev.  P.  Monni^ 
anrrogats. 

[Nothing  appears.] 

1741.  AprU  M.— VlaiUtlon  held  belote  the  arehdaaoan, 
and  Dr.  Strahan  bisofllclaL 

Warier  and  Brookwell,  cbnrchwardena  Warley  appaara# 
and  exbiUled. 

Broeiivall  and  Marbew  elect— and  Uarhew  swocn. 

1741  Oct  13.— Visitation  held  before  the  Rev.  P.  Moraat, 
sorrogatsi 

CNottaing  appeara.] 

1743.  April  14.— Viaiution    held   beftore   Dr.  Strahaa. 
oflSdal. 

Brockvell  and  Usrhew,  churchwardens.     Xarbew  ap- 
peared and  exhibited. 

The  aame,  and  Clarke  elect— and  Marbew  sworn. 

1743.  July  17.— Court  bold  before  the   Rev.  P.  Mocmat, 
surrogate. 

Clarke  appeared  and  was  awom. 

1743  Oct  19.— Vititstlontieid  belbre  the  Rev.  P.  Mocantr 
anrrogatei 

BrockweH,  Uarhew  aud  Clarke,  eharchwardaaa.  Fee» 
paid  by  Mr.  Morant 

It  appears  further  from  very  numerous  entries  in 
the  churchwardens'  account  books  of  the  paiiahes  of 
Great  Totham,  Uttle  Totham  and  Goldhanger,  in  the 
Kelvedon  call,  that  besides  the  feea  whioh  were  taken 
by  the  registrars  between  1727  and  1820,  a  fe» 
generally  of  Is.  was  commonly  paid  to  the  apparitor. 
The  practice  appears  to  have  been  at  this  time  fer  the 
apparitor  to  be  paid  a  fee  of  Is.  at  the  time  of  serring 
the  citation  on  the  churchwardens  usually  a  few  days 
before  the  visitation  took  place.  The  entries  of  soch 
payments  "to  apparitor  for  a  citation,"  or  "for  a 
citation  to  Kelvedon,"  or  "  to  the  archdeacon's  visi- 
tation," immediately  followed  by  the  payment  of 
"  visitation  fees,"  "  presentment  fees,"  cotirt  fees,**  or 
"  proctor's  fees,"  are  veiy  numerous.  Similar  entries 
appear  between  the  years  1801  and  1817  in  the  ac- 
count books  of  the  churchwardens  of  Pattiswick,  Brad- 
well,  and  Virley,  which  commence  in  tlie  years  I79T 
1805  and  1811  respectively.  They  are  intarspersofS: 
with  numerous  entries  of  fees  paid  to  the  apparitors  of 
much  larger  and  varying  amounts  ;  and  entries  of  th«- 
latter  daaa  appear  frequently  in  the  account-books  of 
all  the  above-mentioned  parishes  after  the  year  1830  ; 
but  it  is  impossible  to  tell  from  the  entries  for  what 
such  fees  were  charged  or  paid,  although  it  is  sUegoA. 
that  the  aj^ritors  at  that  time  performed  dutiea  from, 
which  they  are  now  relieved.  But  the  registrars  for 
the  time  being  had  no  interest  in,  or  control  over,  tho 
charges  of  the  spparitors. 

No  eniriea  appear  in  any  of  the  viaitation  books  or- 
books  of  aeoonut,  or  in  any  of  the  churohwardens'  ac- 
count, of  any  mention  of  any  fee  paid  directly  by  tb^ 
churchwardens  to  the  official.  But  the  fees  due  to  tb^ 
oSeisl  snd  the  apparitor  respectively  have  always  beeix 
Bccotmtcd  for  to  them  by  the  registrars. 
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Shkphard  aud  asotukk  ».  Patrk  asd  adotbbb. 


[C.  B. 


Tlie  duties  performed  by  the  ngistrara,  «s  before 
Ml  forth,  are  tnilogoiu  to  the  doties  performed  in 
fMj  Muion  by  clerks  to  jiutices  of  iho  peace  in  reU- 
tiw  to  other  pirish  offioefs,  that  is  to  My,  overseen, 
igmyon  and  coostables. 

The  fns  paid  by  etatnte  to  the  cleric  to  jastices  of 
tlie  diiiiioD  within  which  tlie  defta.'  pariah  of  Little 
Tttham  ia  litiute,  for  the  performance  of  the  ordinary 
daties  of  his  offlce  in  relation  to  overseer  of  the  poor, 
aaoant  to  13a.  6dL  per  annnm.  Those  in  relation  to 
funjnsofthe  highways  amonnt  to  IO*.'per  annnm. 
Aid  thoae  in  relation  to  parish  constables  9f .  6d,  per 
unsm.  Such  fees  were  actually  received  by  him 
diriiig  the  period  referred  to  in  this  case,  viz.  from 
IU7  to  1660. 

The  foUowing  canons  ar«  eoniidered  to  faave  a 
hsriig  on  this  qnestion : — 

n.  The  choice  of  churchwardens  and  their  aocompt. 

90.  The  choice  of  sidesmen  and  their  joint  office 
lith  chDichvardens. 

116.  Charehwardens  not  bonnd  to  present  oftener 
tki  twice  a-year. 

117.  Charehwardens  not  to  be  troubled  for  not 
{RKStilg  oftener  than  twice  a-year. 

118^  The  old  churchwardens  to  make  their  pr«- 
agtsusta  before  the  new  be  sworn. 

119.  Convenient  time  to  be  assigned  for  framing 
pnntments. 

lis.  No  act  to  be  sped  bnt  in  open  conrt. 

138.  A  certain  rata  of  fees  dne  to  all  ecclesiastical 
(Son. 

136.  A  table  of  the  rates  of  fees  to  be  set  up  in 
enrts  and  registries. 

A  eopy  of  the  table  of  fees  referred  to  in  the  13Sth 
eooB,  and  known  as  Archbishop  Wbitgift's  table  of 
fm,  a  annexed,  marked  P,  and  is  to  be  taken  as 
pit  of  this  eaae.  No  such  fees  as  those  claimed 
ffr  in  this  table. 

The  qnestion  for  the  opinion  of  the  ooart  is, 
■hther  the  pits,  are  entitled  to  recover  fram  the  defts. 
Ihe  hefoce-mentioned  sums  of  7$.  6d.,  4t.  6d.,  7j.  ^., 
U.  ti,  7<.  6</.,  4:  M.  and  7t.  6</.,  making  together 
iL  it.  Si,  or  any  or  either  of  them,  or  any  part  of 
>ka  respectively.  And  the  coort  is  to  be  at  Uberty  to 
daw  infereneea  of  fact. 

If  the  court  shall  be  of  opinion  in  the  affirmaUve, 
tha  jodgment  shall  be  entered  np  for  the  pits,  for 
■he  «ho£  or  snch  part  of  the  said  snm  of  St  3s.  (hf. 
a  the  conrt  shall  order.  If  the  conrt  shall  be 
<f  opinion  in  the  negative,  then  judgment  of  noUe 
iniifiii  shall  be  entered  np  for  the  defta.  It  is  agreed 
that  m  soy  event  no  costs  shall  be  paid  by  the  pits,  to 
tit  defts.,  or  by  the  defts.  to  the  pits. 

J.  D.  Colaridgt,  Q.C.  and  Bmmen  for  the  pits. 

i.  WiUi  for  the  defts. 

The  folhnring  antfaorides  were  referred  to:^For 
fill.:  4  Inst.  339;  Com.  Dig.  tit.  "  Courts,"  H. 9 ;  2 
Wr»  Abr.  tit. "  Prohibition,"  285 ;  Com.  Dig.  tit.  "  Ec- 
deuMieal  Persons, '  C.  5,  "  Prohibition,"  F.  4 ;  Bac. 
Air.  "Prerogative,"  B.  i;  Godolphin's  Abr.  cap.  8, 
a.  I,  a,  4,  7  (Oxford  edit.  1769);  Lindwood,  49,  50, 
t.  IC^  s.  SI ;  S  Bar  Eccl.  tit.  •■  Conrto,"  307 ; 
BntfT.IWmll,  2  Lev.  136;  Co.  Litt  44,  A.; 
I  StilfiiigBect's  Eec.  Cas.  136;  7  Hen.  8,  &  17 ;  81 
fla.8;  58  Gm.  3;  ToOar  v.  Gerard,  1  I-d.  Baym. 
<«;  1  Salk.  233 ;  Bac.  Abr.  tit.  "  Offices,"  N. ;  Co. 
^  "Extortion,"  368,  b ;  I  Cardwell's  Documentary 
Ausk,  1451. 

Ivt  itbM.:—FUtiwood  v.  Finch,  2  Hy.  Bl.  220  ; 
B^rt$  ease,  1  Salk.  333 ;  2  Inst  533 ;  Bacon's 
*ir.  UL  "Faca;"  Cooper  v.  £iron,  3  CoU.;  Spry  v. 
Mas  IS  M.  &  W.  209  ;  Ber^  r.  Lanecuter, 
1  Uk.  33S  ;  UidMtioH  v.  Croft,  cited  In  1  Stephen's 
I"s  «f  Oagj,  227 ;  Bitkop  of  Si.  DamiTt  v.  Lacj/, 
j  Sdt;  Lindwood,  49  ;  De  Officio  Archidiaooni,  53; 
U.  A;  Conaiitniion  of  Otho :  IJndWood,  52; 
pUo.  Ca8.-VoL.  ll.j 


Constitution  Othobone,  114;  2  Kennett's  Parochial 
Antiquities,  369  ;  6  Decretal,  book  3,  tit.  20,  c.  1 ; 
4  Bums'  Eoclesiastical  Law,  37  ;  2  Kennett,  252, 
243  &  364;  Canon  119 ;  5  &  6  WiU.  4,  c.  62,  s. 9. 

Ctir.  adv.  vult. 
Jane  2.— WnxEs,  J.  now  delivered  the  judgment 
of  the  conrt.  This  case  was  argued  before  the 
Lord  Chief  Justice,  Keating,  J.,  and  myself.  It 
was  an  action  bronght  by  two  persons  filling 
the  office  of  registrars  of  the  Archdeaconry  Court 
of  Colchester,  in  the  diocese  of  Rochester,  to 
recover  certain  fees  alleged  to  be  payable  to  them  by 
the  churchwardens  of  Little  Tutham,  within  the 
archdeaconry,  in  respect  of  services  rendered  by  the 
registrar  npon  the  archdeacon's  visitatioa  of  the  parish 
at  Easter  and  Michaelmas  in  1857,  and  the  two  fol- 
lowing years,  and  at  Easter  in  1860.  The  duties  of  the 
registrars,  in  all  instances  except  the  last,  were  per- 
formed, so  far  as  they  could  be,  without  the  actual 
attendance  of  the  churchwardens,  and,  in  the  last 
uistanoe,  they  were  completely  performed.  They 
related  at  Easter  to  the  issuing  of  the  process  and 
schedule,  citation  and  service,  act  on  appearance  of 
outgoing  churchwardens,  articles  of  inquiry,  pr«- 
sentment  and  filing,  return  of  churchwardens 
elect  and  filing,  act  on  appearance  of  cbnrdi- 
wardens  elect,  declarations  of  office  and  filing; 
and  at  Michaelmas  for  process  and  schedule,  citation 
and  service,  act  on  appearance  of 'churchwardens, 
articles  of  inquiry,  presentment  and  filing,  all  relating 
to  visitation  for  the  purpose  of  ascertaining  the  state 
of  repair  of  the  parish  church.  The  claim,  to  be 
valid,  must  be  founded  upon  immemorial  nssge ;  and 
the  fees  in  qnestion  have  been  pud  and  received  for 
BO  long  a  time,  and  np  to  so  recent  a  period,  that, 
according  to  the  ordinary  rules  of  evidence  applicable 
to  long  and  oontinnous  modem  usage  in  regard  to  a 
right  capable  of  a  legal  origin,  the  immemorial  receipt 
of  Such  fees  ought  to  be  presumed,  if  they  could  have 
had  such  an  origin.  We  must  consider  the  alleged 
objections  to  their  legality  seriatm.  First,  as  to  the 
origin  of  the  payment.  First,  as  to  the  existence  of 
the  office,  the  case  finds  in  effect  that  it  is  a  freehold 
office,  with  duties  of  a  continuous  and  presumably  per- 
petual character,  and  that  its  existence  is  essential 
to  the  due  exercise  of  some  of  the  functions  of  the 
archdeacon.  It  is  therefore  one  to  which  fees 
may  be  annexed  by  immemorial  nsage.  As  to  the  evi- 
dence of  snch  usage,  the  origin  of  the  payment  does  not 
precisely  appear.  There  is  some  evidence,  beginning  at 
the  sixteenth  century,  that  is  not  very  satisfactory, 
showing  at  that  early  period  the  payment  of  some 
fees  by  the  churchwardens  to  the  registrar.  Snch 
psyments  before  the  eighteenth  century  were  of  less 
amonnt  than  the  fees  now  claimed.  There  is  ample 
evidence  to  show  that  from  a  time  not  later  than  1727 
to  the  present  dispute  fees  of  smaller  or  greater  amonnt 
than  those  now  claimed,  and  in  respect  of  the  same 
services,  have  been  paid,  and,  except  in  one  instance,  in 
1 739,  not  disputed.  In  the  coarse  of  this  latter  period, 
the  amonnt  was  raised,  first  in  1801,  and  aftenrards 
in  1841.  Hr.  Wills,  in  his  able  argument  for  the  deft, 
placed  much  reliance  upon  the  variance  in  the  amount 
paid,  as  establishing  a  breach  in  the  evidence  of  nsage, 
and  as  proving  that  the  claim  was  founded  npon  virtual 
usnrpation.  He  also  argued  that,  considering  the  in- 
crease in  the  value  of  money  since  the  epoch  of  legal 
memory,  the  claim  was  rank,  lliis  reasoning,  how- 
ever, if  applicable  to  snch  a  fee,  is  not  conclusive  of 
the  present  case,  because  it  need  not  necessarily 
be  of  a  fixed  anm,  bnt  may  be  of  a  reasonabts 
amotmt,  and  in  exercising  the  power  conferred  upon  u» 
by  the  case  U^  draw  inferences  of  fact,  we  consider 
that,  if  the  claim  can  be  sustained  in  point  of  law,  it 
was  in  point  of  fact  a  reasonable  fee  for  the  servicer 
to  be  rendered.    If  so,  then,  looking  to  the  amotmts 
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cstabliaked  hj  Matat*  for  similar  Bervices  by  other 
ofScera,  mid  nmembering  irbat  fees  hare  been  paid 
and  received  within  the  memory  of  n>  all  in  the  Courts 
of  Westminster-ball  and  at  the  asnzes,  we  think 
there  can  be  little  donbt  that  the  fees  in  question,  so 
far  as  the  amoont  is  oonoemed,  are  in  fact  reasonable. 
With  respect  to  the  claim  of  the  pits,  being  for  services 
actnally  rendered,  we  agree  in  the  argument  for  the 
defts.  that  it  is  only  in  respect  of  services  rendered 
the  pits,  can  establish  their  claim.  But  in  this  case 
the  services  in  respect  of  which  the  fees  n:ere  payable 
were  rendered,  so  far  as  the  pits,  could,  and  as  tlie 
defts,  thought  proper  to  accept  them.  Some  services 
were  actually  rendered,  and  the  pits,  were  ready 
and  willing  to  do  all  that  belonged  to  their  office. 
It  appears  from  the  ease  that,  during  more  than  a 
century,  it  has  been  the  nuiform  practice  fur  the 
churchwardens  to  pay  the  fees  even  when,  from  illness 
or  other  causes,  they  failed  to  attend  the  visitation  ; 
and  that  the  instances  thereof  appearing  in  the  visita- 
tion books  are  veiy  numerous,  amounting  to  several 
liaadreds ;  so  that  the  fee,  according  to  the  usage,  is 
payable  in  tespect  of  the  services  of  the  registrars  so 
far  as  they  have  been  performed ;  the  registrars  being 
in  their  place,  ready  and  willing  to  perform  all  the 
duUes  appertaining  to  their  office.  There  seems, 
therefore,  to  be  no  objection  to  the  fees  upon  that 
ground.  A  sernce  has  been  rendered,  and,  by  the 
usage,  the  fee  therefore  becomes  payable,  though  the 
chnichwardena  make  the  receipt  unnecessary  by  non- 
appearance. This  view  renders  it  unnecessary  to  see 
liow  far  the  fee  in  question  might  be  maintained  in 
respect  of  simple  readiness  aod  willingness  to  render 
the  services,  as  in  Lard  FatmotUh't  case  and  others, 
to  whieh  we  advert  lest  it  might  be  thought  that  the 
point  had  escaped  notice.  As  to  the  persons  who  are 
called  upon  to  pay  the  fees:  having  regard  to  the 
period  when  the  fees  must  have  been  introduced,  and  to 
the  office  which  the  churchwardens  fill,  those  fees 
vrould  almost,  as  a  matter  of  course,  be  imposed  upon 
those  functionaries.  The  churchwardens  represent  the 
parish  in  respect  of  the  custody  of  its  property  and 
the  care  of  the  fabric  of  the  churoli ;  and,  for  the  in- 
formation of  the  bishop,  with  the  view  to  the  ezerciae 
of  his  superintending  care,  they  are  bound  to  make 
presentments,  iUer  alia,  in  respect  of  the  state  of 
the  fabric  of  the  church  to  the  archdeacon,  who  is 
ocubu  tpUcopi,  at  his  periodical  visitation.  The 
visitation  of  the  archdeacon  was  intended,  and,  in 
those  times  of  uniformity,  was  supposed  to  be,  for  the 
benefit  of  the  parish  at  large.  We  are  not  at  liberty 
to  assume  the  Amctions  of  the  Legislature,  and  to  take 
into  accoimt  the  changes  which  a  difference  of  opinion 
lias  since  introduced,  and  we  must  consider  that  sub- 
ject IS  at  the  time  when  the  cliurch  Tees  had  their 
origin.  The  visitation  must,  therefore,  for  that  pur- 
pose be  considered  as  a  visitation  intended  to  operate, 
and  operating,  for  the  benefit  of  the  parish  at 
large,  and,  among  others,  of  the  churchwardens 
themselves,  the  performance  of  whose  duties  is  facili- 
tated by  the  services  of  the  registrars.  In  this  point 
of  view  it  is  not  unreasonable  that  those  who  receive 
the  benefits  shoald  share  in  the  expense  of  the  visita- 
tion, and  it  is  in  accordance  with  the  history  of  such 
visitations  that  the  expense  should  be  borne  by  those 
who  are  visited.  It  is  not  suggested  that  the  church 
wardens  are  without  funds  or  the  means  of  reimborsiug 
themselves.  Even  if  they  were  in  such  a  oondiUon,  it 
does  not  follow  that  they  could  avoid  the  burden; 
but  upon  this  we  need  not  pronounce  an  opinion. 
Another  objection  was  said  to  be  founded  upon  the 
andent  constitutions  of  Archbishop  Langton  and  others, 
dted  from  Lyndwood,  namely  that  the  visitation  ought 
to  have  been  made  in  each  pariah  individually,  and 
tbat  avisitaUon,  such  as  that  held  in  the  present  case, 
in  one  parish,  for  that  and  thirty 'Uine  others  collec- 


tively, constituting  with  it  one  district  or  call,  was 
a  visitation  of  such  a  constitution  out  of  which  no  legal 
claim  could  arise.  In  considering  this  objection  we  must 
bear  in  mind  that  the  visitations  in  respect  of  which 
all  claimed  have    been    held   in    the    same    manner 
as  now  for  three  centuries.      The  practice  has  been 
during  tbat  time,  instead  of  visiting  each  parish  indi- 
vidually, to  divide  the  archdeaconry  into  districts,  and 
to  hold  the  visitation  for  all  the  parishes  of  a  district 
at  some  one  parish  church  within  that  district.    The 
obvious  reasoti  of  that  has  been  to  avoid  expense  and 
delay.     The  place  at  which  such  visitation  in  held  it  in 
each  in  instance  within  the  jurisdiction   of  the  arch- 
deacon.    It  does  not  appear  that  any  other  course  has- 
ever  been  followed  within  the  diocese.     It  may  be  that 
the  constitutions  ore  considered  as  substantially  com- 
plied with  by  such  visitations,  combined  with  the  fane- 
tions  of  the  rural  deans.     But,   however  this  may  be, 
the  objection,  which  having  regard  to  the  practice  of 
the  last  three  centuries,  may  be  thought  rather  intri- 
cate, savours  more  of  spiritual  tham  temporal  cogni- 
sance, and  cannot  prevail  to  defeat  a  claim  founded  upoa 
immeraoriiil    usage  which    confers  a  temporal  right, 
to  be  enjoined  in  •  court  of  common  law.    This  latter 
remark    is  also   applicable  to  the  objection  founded 
upon  canons  IS-land  136,  in  the  collection  of  1603^ 
and  Archbishop  Whitgift's  table  of  fees ;  as  to  whicb^ 
however,  it  is  only  necessary  to  say,  that,  when  closely- 
considered,  the    canons    and    table   would  be    found 
to   deal  only   with   fees    received  at  the  Consistory, 
or  place  at  or  near  the  cathedral,  in  respect  of  ib»- 
bosiness  ordinarily  transacted  there,  and  that  they  di> 
not  touch  the  subject  of  visitations.     It  might  as  well, 
be  said  tbat  the  canons  had  abolished  the  archdeacon's- 
procurations,  as  his  officer's  lawful  fees.     On  this  con- 
struction, the  canons  would  not  touch  the  point.     If 
they  did,  then,  in  point  of  law,  as  the  canons  of  1603. 
are  not  of  any  binding  force  upon  the  laity,  they  could 
not  destroy  a  customary  right.     We  think  that  non» 
of  the  objections  thus  raised,  in  point  of  law,  ought  to- 
be  allowed ;  and  as  the  continnoiu  receipt  of  the  fees 
has  been  established,  in  point  of  fact,  fur  a  period  so  long 
that   we  ought  to   presume  immemoriaUty,  the  pits, 
have  made  out  a  legal  title,  and  the  judgment  of  the- 
ootirt  ought  to  be  in  their  favour. 

Judgment  Ji/r  the  pit*. 
Aldridge  and  Bromley,  Gray's-inn,  for   V'elej/  ancL. 
Cunningtou,  Braintree,  pits.'  attorneys. 


BOUA   COTTBT. 

Reported  by  U.  U.  Yooso,  Esq.,  Barrlit«r-at-Law. 

Saturdat/,  Jtdy  19. 

Chowvb  ahd  HoPKirtsoN  (the  registered  Public  Offi- 
cers of  the  Commercial  Bank  of  London)  r.  Baylis, 
Walker  and  the  Attokxev-Gexerau 

Robbery — Debt — Coniieyonce  and  nttiffnment  ofprft—- 
perty  by  the  thief — Subsequent  eonvietion  o/tniej'. 

The  foUoaing  propoiUioiis  of  law  were  laid  down  sa. 
the  judgment  of  the  M.  It.  in  this  case: — 

1 .  7%at  after  the  commissioa  of  a  felony,  and  before  bis  ■ 
connctton,  a  felon  may  sell  or  assign  over  hit  per— 
tonal  property  for  a  valuable  consideration. 

2.  Thai  a  debt  existing  at  the  time  of  the  contmistion  of 
the  offence  is  a  tufficieiUcontideration  to  warrant 
such  an  attignvunt. 

3.  That  the  tcde  must  be  bon&fide,  and  not  colnttrabls 
merely,  for  the  purpose  of  avoiding  tite  forfeiture 
contequent  on  conviction. 

4.  Tliat  the  civil  remedies  for  tuing  Ihe  felon,  whiek 
belong  to  the  person  altose  property  has  been  felo- 
niously taken,  are  luspended,  after  the  discooBi-jf 
of  the  commission  of  the  offence,  untU  the  cokvictiom 

for  the  felony ;  and, 

5.  r^W  it  it  mdifferent  by  whom  the  felon  is  prose — 
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Rolls.]      Cuowse  a9d  Hofkixsos  o.  Bayus,  Walker  and  tub  ATTOKHEy-GKXERAU      [Rolls. 


aled,  provided  thai  he  be  convicted  on  tie  proiecu- 
lita  o/ii»g  one. 
D.,  (I  eleri  « tiepltt.'  iani,  robbed  them  of  a  large 
tim  of  numty.    At  eoon  at  the  robbery  wat  St- 
eotend,  he  gave  notice  to  an  intttrance  office  (tn 
vhidi  he  had  ejected  two  polieiet  on  hit  life)  of 
hii  wiik  to  traiufer  the  polieiet  to  the  bant  to  tecure 
■itt  far  at  poiriile  the  repaymeat  of  the  moneys 
stolen  by  him.     D,  tubtequently  made  an  actual 
vaijiment  of  the  polieiet  to  B.,  and  a  fwrther 
aelmt  comtyance  md  attignment  ofaXL  hit  property 
to  ir.    D.  vas  afterwardt  protecated  by  the  bant, 
eimvieted,  and  tentenced  to  traniporiation  for  the 
nUery.    0»  a  bill  filed  by  the  bank  against  B.,  W. 
and  the  Altomey-Generat,  it  teas,  upon  Me  appliea- 
turn  of  the  above-tlaled  prineiplet, 
JltU,  that  D.  had  ejeduaily  charged  the  polieiet  »< 
/irow  of  the  pllt.,  wha  tcere  declared  entitled  to 
fin  lame  accordingly. 
At  the  time  icAen    J),    to    charged   the  poSciet   tn 
/inxo-    of    the    pits,    he    alto    deposited   with 
lint  the  tilk-deedt  of  tome  real  ettate,  which  tnu 
nijtet  to  a  mortgage.     The  mortgage  was  q/ler- 
wnrdt  paid  off,  and  the  legal  ettate  in  the  pro- 
perty eonutyed  to  the  pUt.,  at  trusteei  far  their 
tmh: 
Jl'ld,  ifon  the  opfXcalion  of  the  aiove-ttaled  prin- 
eiplet,  that  the  pits,  uere  alto  entitled  to  lucA  real 
atalt. 

Vk  object  of  tbis  suit  was  to  obtxin  from  the  conrt 
4  iletUmtion  that  one  John  Dnrdm,  who  had  been  a 
«lnk  in  the  pits.'  bank,  had  eflfectaallj  and  primarily 
diarpd  in  their  faronr  certain  freehold  and  otjier  bere- 
&siBmt»,  at  Northampton  and  elsewhere,  together 
Tjtli  two  policies  of  assurance  on  his  life,  effected  by 
iim  with  the  Victoria  Legal  and  Commercial  Life 
Amirance  Companr. 

Tie  facts  of  the  ease  appeared  from  the  bill  to  be 
jlortlT  these : — 

In  the  month  of  Feb.  I86I  it  was  discorered  that 
Join  Dnrdin  had  robbed  the  bank  of  Tety  large 
soUH  of  money,  to  the  amount  in  the  aggregate  of 
upwirds  of  SO.OOOJ.  On  the  llth  Feb.  1861,  imme- 
<iate]j  upon  the  discovery  of  the  robbety,  Messrs. 
IWwt  Stacey  Price  and  Thomas  Winckworth,  two  of 
tin  directors  of  the  bank,  went  to  the  residence  of  John 
''onlin  and  charged  him  with  the  robbery,  when  he 
>t  once  acknowledged  bis  guilt,  and  expressed  his  de- 
>ire  to  make  good  as  far  as  ho  was  able  the  amount  he 
iiii  taken  from  the  bank,  stating  that  ho  bad  certain 
Wiold  and  lensehold  property  at  Northampton  and 
■■l-<:«bere,  as  well  as  two  policies  of  assnrance  effected 
"n  iiu  own  life  with  the  Victoria  Legal  and  Commer- 
'''il  Life  Assurance  Company,  the  one  for  SOOl. 
aud  the  other  for  200/.,  and  he  agreed  to  create  an 
iiniuWe  mortgage  of  the  freehold  hereditaments, 
'''it  aba  to  make  over  his  interest  in  '  the  policies 
and  «U  the  moneys  which  were  then  or  might  thereafter 
v<wne  payable  thereunder  to  or  in  favour  of  the 
1*  k.  for  securing  the  payment,  so  far  as  the  securities 
jwiil  extend,  rf  the  amount  which  was  owing  from 
:'m  to  the  bank;  such  mortgage,  as  to  the  freehold 
vmlitaments,  to  be  effected  by  a  deposit  of  the  deeds 
i^iisfC  thereto;  and  as  to  the  policies,  by  a  notice  to 
"w  nft'ce  by  wliich  the  same  were  granted  of  the 
trjtufer  of  the  interest  of  John  Bnrdin  therein  to  the 
^'.pk.  John  Dnrdin  agreed  to  create  the  charge 
viibmt  any  promise  being  made  to  bim  on  the  part 
oT  th<  bank  to  forego  a  cruninal  ptosecntion,  and 
Vitliont  any  inducement  in  that  behalf  held  out  to  him 
^  tie  bank;  and,  in  fact,  he  was  afterwards  dnly 
jwswated  by  the  bank.  When  John  Dnrdin  agreed 
to  pre  the  security,  the  title-deeds  of  the  freehold  pro- 
l*"y  were  in  the  bands  of  Mr.  E.  Western,  his  then 
^Kiter ;  sod  m  order  to  enable  the  bank  to  obtain 
til*  deeds,  J.  Dturdin,  on  the  l«tb  Feb.  1861,  wrote  a 


letter  to  Mr.  Western,  and  gare  it  to  the  directors. 
That  letter  was  as  follows  :— 

"  E.  WesUm,  Esq.  "  16th  Feb.  1861, 

"  Dear  Sir, — Have  the  goodness  to  band  over  tbo 
deeds  of  my  Northampton  property  to  the  Commercial 
Bank  of  London,  whose  receipt  for  the  same  be  pleased 
to  take,  and  oblige  your  obedient  servant. 

"  J.  DURDDI.'' 

On  the  following  day,  the  I'tb  Feb.  1861,  the 
title.deeda  were  handed  over  to  the  bank.  Part  of  th« 
freeholds  were  subject  to  a  mortgage ;  but  that  was 
paid  off;  and  the  legal  estate  m  the  property  was 
duly  conveyed  to  the  pits,  in  trust  for  the  bank,  who 
had  since  been  and  still  were  in  the  leonpt  of  tba 
rents  and  profits  of  the  estates. 

With  respect  to  the  policies,  the  bill  stated — that 
tliey  wen  both  effected  by  Durdin  on  his  own  life  in  the 
Victoria  Legal  and  Commercial  Life  Assurance  Company, 
and  were  dssoribed  as  being,  the  one  of  them  numbered 
1539,  for  iOOL,  and  dated  Oct.  16,  1846,  at  tb« 
annual  premiom  of  7L  1  Is.  Qd,,  due  Oct.  16th  in  each 
year ;  and  the  other,  numbered  2066,  for  200^,  dated 
Oct.  16,  1849,  at  the  annual  pieminmof  &L  9s.  10s., 
also  doe  the  16tfa  Oct.  in  each  year. 

At  the  interview  bettveen  Jolin  Dnrdin  and  the  two 
directors  of  the  bank,  on  the  IGth  Feb.  1861,  John 
Dnrdin,  in  the  first  instance,  said  he  would  hand  over 
tbe  policies  at  once  to  the  directors  ;  but  he  afterwards 
affrctwl  to  remember  that  he  had  left  them  in  his  desk, 
at  tlie  haiiking-house,  iu  Covent-gardeo,  of  the  bank, 
from  which  he  stated  that  the  duectors  could  obtain 
them ;  and  he  then  said,  that  he  would  at  once 
make  over,  or  assign  his  interest  in,  the  policies,  by 
writing  a  note,  expressing  his  wish  in  that  behalf  to 
the  manager  of  the  aasurance  company,  which  he  said 
wonld  have  the  same  effect  as  delivering  over  the 
policies ;  and,  accordingly,  he  wrote  a  letter  to  tbe 
8ecntai7  of  the  assurunca  society,  and  gave  it  to 
the  diroctors  oi  the  bank.  That  letter  was  a* 
follows ; — 

"Msrlborongh-oottage,  Park-village  east, 
"  London,  N.W.,  Feb.  1861. 

"Tba    Manager  or   Secretary  of   the    Victoria 
"life  Association. 

"  Please  to'  take  notice  that  I  wish  to  transfer  my 
interest  in  the  policies  taken  out  in  your  office  for  200^ 
and  300/.  respectively,  to  Alfred  Richard  Cntbill,  Esq., 
msnsger  of  the  Commercial  Bank  of  London. 
.  "I  am.  Sir,  yours  truly, 

"JoHa  DOBODt." 

On  the  llth  Mareh  1861  that  notice  was  duly 
served  on  the  Victoria  Insurance  Company,  who  ac- 
knowledged snch  service  on  the  next  day. 

John  Durdin  was  indicted  by  the  bank  for  the  rob- 
bery committed  by  him;  and,  on  the  10th  June 
1861,  he  was  convicted,  and  sentenced  to  fourteen 
years'  penal  servitude — which  sentence  the  bill  stated 
tlist  he  was  now  undergoing  at  her  Mnjesty's  prison,  at 
Woking,  in  the  county  of  Surrey. 

On  the  14  th  Ang.  1861  the  deft.  Baylis  gave  notice 
to  the  Victoria  Assnrance  Company  of  an  assignment 
by  John  Dnrdin  to  him,  on  the  4th  May  1861,  of  the 
two  policies  of  insurance,  to  secure  to  him  certain  costs 
incnired  in  defending  Durdin  on  his  trial  for  the 
robbery.  The  bill  stated  that  Baylis  had  notice,  at 
the  time  of  his  alleged  assignment,  of  the  prior  one 
made  by  Dnrdin  to  the  pits. 

The  deft  Walker  insisted  that  John  Dnrdin  had, 
befon  his  conviction,  assigned  all  his  property  to  him, 
and  he  claimed  an  mterest  in  tbe  freeholds  and  policies 
accordingly. 

The  Attorney-General  also  daimed,  on  behalf  of  the 
Grown,  to  be  entitled  to  the  equity  of  redempUon  ia 
the  policies. 

Under  these  drcomstauiM*  the  bill  prayed— 
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This  it  might  b«  declared  that  John  Dardin 
had  effectoalljr  charged  the  hereditaments  at  North- 
ampton, and  the  policies  and  moneya  dae  and  to 
become  due  in  respect  of  the  policies  with  the  pay- 
ment of  the  amount  which  became  owing  from  him  to 
the  bank,  in  respect  of  the  moneys  taken  and  appro- 
priated by  him  to  his  own  use,  and  that  the  charge  of 
the  bank  thereon  was  prior  to  the  interest  therein  of 
th«  defts.,  or  any  of  them : 

Tbst  an  account  might  be  taken  of  what  was  due 
to  the  bank  from  John  Dunlin,  and  charged  on 
the  hereditaments  and  policies,  and  that  it  might  be 
deciwd  that  the  defts.,  or  one  of  them,  might  pay  to 
the  bank  what  should,  on  taking  the  account,  be  found 
due  to  the  bank,  together  with  the  costs  of  that  suit, 
or  that  in  default  of  such  payment  the  defts.  might 
be  barred  and  foreclosed  of  all  right  and  equity  of  re- 
demption in  the  hereditaments  and  policies,  or  otherwise 
that  the  same  might  be  sold,  and  the  produce  of  such 
sale  applied  in  or  towards  satisfaction  of  what  shonld 
be  found  due  to  the  bank,  and  that  for  the  abora  pur- 
poses all  necessary  directions  might  be  given : 

That  the  defts.  Baylis  and  Walker  might,  if  neces- 
saiy,  be  restnuned  by  injunction  from  selling,  assign- 
ing, or  otherwise  dealing  with  the  hereditaments  and 
polides ;  that,  if  necessary,  a  proper  person  might  be 
appointed  receiver  of  the  proceeds  thereof ;  and  for 
finher  relief. 

Cole,  Q.C.  and  Langtuorikg,  for  the  pits.,  contended, 
first,  that  the  robbery  by  Durdin  constituted  a  debt  from 
bim  to  the  hank  to  the  extent  of  the  money  stolen ;  secondly, 
that,  that  being  so,  there  was  a  valid  consideration  for 
the  assignments  made  by  the  two  above-stated  letters 
from  Durdin ;  thirdly,  that  those  assignments  were  valid 
assignments,  and  that  the  pits,  were  therefore  entitled 
to  da  relief  they  prayed  by  this  bill. 

Wiekent,  for  the  Attorney-General,  insisted,  first, 
that  the  robbery  did  not  constitute  a  debt,  and  tliat 
there  was,  therefore,  no  consideration  for  the  assign- 
ment, and  no  validcbarge;  secondly,  but  that  even  ifthe 
robbery  did  constitute  a  debt,  as  alleged,  still  no 
seeority  could  be  given  by  Durdin  for  it,  because  all 
bis  rights  quoad  his  property  were  suspended  until  the 
conviction ;  thirdly,  tiiat  the  taking  of  the  security  was, 
under  the  drcnmstances,  a  transaction  in  the  nature  of 
the  compounding  a  felony,  which,  as  it  might  induce 
persens  robbed  to  forego  the  proaeention  of  the  felon, 
was  contrary  to  public  policy,  and  therefore  void ;  and 
he  argned,  lastly,  that  the  equity  of  redemption  in  the 
{wlicies  was  forfeited  to  the  Crown  by  the  qpnviction 
of  Dardin. 

BaggaUaj/,  Q.C.,  Btmmont  and  F.  Clifford,  ap- 
peared for  the  defls.  Baylis  and  Walker. 

Cole,  Q.C.  in  reply. 

The  following  authorities  were  cited  in  the  argn- 
menta  -.—Stone  v.  Marah,  6  B.  &  Or.  551  ;  Uarth  v. 
Keating,  1  Bing.  N.  C.  198 ;  Dadlen  v.  B-es*  Brom- 
totei  Banking  Compang  and  Spittle,  1  John.  &  Hem. 
14 ;  Armorg  v.  Delamirie,  1  Strange,  504. 

The  Uastxb  of  the  Rolls  said:— Th«  question 
in  this  caae  is,  whether  the  pits,  have  any  priority 
over  the  deft.  Baylis  in  respect  of  two  policies  of  assu- 
rance efiected  in  the  Victoria  Life  Assurance  Society  on 
the  life  of  John  Dardin,  formerly  a  clerk  in  the  pits.' 
company,  and  alleged  by  them  to  have  been  assigned  to 
the  manager  of  the  company  in  Feb.  1861.  T^  ques- 
tion depends  on  two  points:  first,  whether  John  Dar- 
din was,  having  regard  to  the  cucnmstances  in  which 
be  was  pjacad,  liable  to  the  bank  in  such  a  debt  as 
was  snmcient  to  constitute  a  good  consideration  for 
the  assignment  of  the  policies  of  assurance ;  secondly, 
whether,  if  that  question  be  answered  in  the  affirma- 
tive, the  transaction  itself  constitoted  a  good  assign- 
ment of  the  polides.  The  first  qoeetion  depends  on 
the  answer  to  this,  nz.  whether,  when  one  man  robs 
another,  the  amonnt  taken  by  the  man  who  hu  com- 


mitted the  felony  oonstitntes  such  a  debt  as  may  be 
made  the  consideration  for  an  assignment  of  hia  pro- 
perty by  the  felon  before  conviction,  to  secure  the  debt 
to   the  person  robbed.     In  order  to  determine  tbat 
question   it  is  necessary  to  see  what  is  already  esct- 
hlished  by  the  decided  cases.     Some  things  geem  to  be 
very  clearly  settled  by  them.     In  the  first  place,  after 
the  commission  of  the  felony,  and  before  bis  conviction, 
the  felon  may  sell  or  assign  over  bis  personal  property 
for  valuable  consideration.     And  secondly,  tbat  a  ccbc 
existing  at  the  time  of  the  commission  of  the  offence 
is  a  sufficient  consideration  to  warrant  snch  an  assign- 
ment.    Thirdly,  that  the  sale  must  be  bonajide,  and 
not  colourable  meiely  for  the  purpose  of  avoiding  the 
forfeiture  consequent  on  conviction.    Fourthly,  ih>t 
the  civil  remedies  for  suing  the  felon,  which  belong  to 
the  person  whose  property  has  been  feloniously  tsken, 
are    suspended   after    the     discovery  of   the  com- 
mission   of   the   offence,    nntil    the    conviction    for 
the  felony  ;  until  the  dignity  of  the  law,  to  use  the 
fanciful  and  metaphorical  expression  which  personifies 
it,  has  been  vindicated  by  the  prosecution  and  convic- 
tion of  the  felon ;  and  fifthly,  that  it  is  indifferent  by 
whom  the  felon  is  prosecuted,  provided  that  be  be 
convicted  on  the  prosecution  of  any  one.    The  law  on 
these  points  seems  to  be  settled.    The  fourth  propo- 
sition, which  applies  to  the  sospen«on  of  the  dvil 
remedies,  seems  to  point  to  some  of  the  evils  which 
may  arise  from  a  law,  founded  on  a  principle  of  senti- 
mentality applied  not  to  a  person,  or  a  set  of  persona, 
but  to  a  name.    The  effect  of  it  is  to  suspend  sny 
power  of  suing  the  felon  nntil  all  his  property,  which 
would  be  available  for  the  payment  of  the  creditors,  is 
forfeited  to  the  Crown,  and  in  the  meantime  to  enable 
the  felon  either  to  prefer  one  creditor  to  another  at  bis 
option,  or  to  sell  his  property  for  money,  which  money 
he  may  give  away  or  employ  as  he  pleases,  before  con- 
viction.   And  the  law  is  the  more  singtilar  on  this 
subject,  a«  the  nominal  prosecutor — in  fact,  in  the  eye 
of  the  law  the  only  real  prosecutor — of  the  felon  is  the 
Crown  itself.     However,  the  hiw  is  established,  and  the 
province  of  this  court  is  merely  to  administer  it     Ap- 
plying the  various  points  I  have  stated — ss  being  the 
correct  law  en  the  subject — to  the  state  of  facts  in  the 
present  case,  the  conditions  there  ennmerated  have  sll 
been  here  fultilled,  provided  the  amonnt  taken  from  the 
pits.,  the  stealing  of  which  constituted  the  offence  for 
which    the    felon     was    convicted,    was    a    sufficienc 
consideration  for  the  assignment  by  the  felon  of  liis 
property  to  the  pits.,  to  secure  the  amount  taken  from 
them.     Considering  the  transaction   on  principle,  my 
opinion  is,  that  it  does  constitute  a  snfiicient  considera- 
tion for  the  assignment.     The  real  question  is,  does  it 
constitute  a  debt  due  from  the  thief  to  the  person 
robbed  ?    One  man  takes  the  property  of  another ;  by 
every  principle  of  Uw,  the  man  who  has  lost  his  pro- 
perty is  entitled  to  recover  it  back  from  the  taker, 
or  to  compel  him  to  pay  the  value  of  it  in  the  shape 
of  damages.    It  cannot  make  sny  alteration  in  this  re- 
spect, t£it  the  taking  of  the  property  in  one  sense  con- 
stitutes an  offence  which  the  law  calls  a  felony.    Tbi^ 
is  not  the  place  to  purine  any  philosophical  inquiry 
into  what  is  the  fonndatioa  of  the  distinction  between 
that  spedes  of  taking  the  property  of  another  which 
constitutes  a  felony  and  tbat  which   only   entitles  tho 
person  deprived  of  his  property  to  bring  a  civil  actio  n 
against  the  taker — why  taking  a  pocket-book  from  the 
pocket  of  a  stranger  ^ould  be  a  crime,   and  cutting 
down  and  taking  away  a  tree  from  his   estate  should 
bo  the  cause  of  a  civil  action  only.     Eut  without  at- 
tempting to  do  this,  it  is  obvious  that  in   many  cases 
the  line  of  distinotion  between  tort  and  felony  is  very 
narrow.    If  anuu  finds  a  jewel  on  the  high  road,  and 
knowing,  or  having  good  reason  ta  believe,  who  the 
person  is  to  whom  it  belongs,  and  after  that  be  takes 
and  appropriates  it  to  his  nst— tbat  i«  a  felony.    But 
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iSbt  d«  Dot  know  to  whom  it  belongs  it  is  no  felonjr ; 

tnd  be  uqnire)  a  property  in  it  which  he  csn  maintain 

apioit  aU   the  world  except    the  trne  and  lawful 

wner.     That    is     Armon/  t,    Ddamirit,  which   is 

fttf gntlj  dt«d  iu  the  courts.    It  would  seem  to  be 

inpotiible  on  anj  principle  of  law  or  jurisprudence  to 

bald  tliat  tlie  right  of  the  lawfnl  owner  to  recoTer 

bis  lost  piopert;  can  be  in  any  manner  affected  by  the 

bowledge  of  the  taker  that  it  belonged  to  the  particn- 

hrparwo  who  had  lost  it.    It  is  obrions  that  the 

drii  rights  and  remedies  most  he  the  same,  subject 

ilwiji  to  the  suspension  of  those  same  rights  for  the 

pirpose  of  rindicatiug  the  law.    It  is  obvious  also  that, 

ii'  tbit  be  ao  in  the  case  of  a  personal  chattel,  It  most 

be  tbe  same  in  the  case  of  taking  money.    The  actual 

Biita  and  cooi,   if  thqr  oonld  be  discovered  on  the 

fdoo,  woEld  be  the  property  of  the  person   robbed, 

uil  would  after  conviction   be  returned  to  bim ;   if 

not  found,   tbe    property    of   the    felon  would,   in 

97   opinion,     have    been    liable    to    moke    good 

<b(  inoont  to  the  person  robbed,  were   it  not  that 

kj  nuon  of    the    forfeiture    the   property    of  tbe 

fekii  became  vested  in  the  Crown.     I  am  of  opinion, 

Ibenfere,  that  on   every  principle  of  civil   law,  not 

tof  that  word  in  its  technical  sense,  tbe  robbing  con- 

itiatcs  ■  debt  due  from  the   robber  to  the  person 

nbbnL  And,  indeed,  that  is  assnmrd  by  tlie  terms  of  the 

nk  laid  down  (to  which  I  referred  in  the  fourth  pro- 

faitini),  which  only  suspends  the  civil  remedies  of  the 

imoo  robbed  until  after  the  conviction  of  the  robber, 

tbonfb  it  is  true  that  tbe  suspension  necessarily  operates 

s  t  pcohibition,  ta  tbe  remedies  cannot  be  enforced 

<pimt  the  property  of  the  taker  nntil  that  property  no 

l«{er  exists.     Hor   is  this  all  ;  tlie  reported  cases 

<m  to  me  all  to  support  that    view.       -Stone   v. 

Jdirri,  and  Marsh  r.  Keating,  sd  far  as  they  go.  tend 

is  this  directioD ;    and  the  case   of  JhuUet/  v.  The 

Vol  Bnmaeich  Bmlang  Compaiu/  and  Spiule,  before 

Vood,  V.  C,  seems  to  me  to  be  in  point  and  to 

*eide  this  rery  case.      I  am  of   opinion,    there- 

l<*e,  both  upon   principle  and  aothority,  that  a  debt 

taui  in  this  case,  due  from  John  Dordin  to  the 

flu-' company,  good  and  valid  for  all  purposes;  with 

lie  exoepuon  that   the  company's  civil   remedies  by 

xtioo  were  sospended  until  after  the  conviction  of  Jebn 

Dudin :  and  that  it  constituted  a  good  consideration 

f«  Um  assignment,  assuming  an  assignment  to  have  been 

*id«  by  John  Durdin  to  the  company.   I  now  come  to 

«»iid«r  whether  what  took  pkce  constituted  a  valid 

snigiunent  of  the  policies  in  equity?  John  Durdin,  after 

ibt  diiooveiy  of  his  offence,  at  the  instance  of  two  of 

tbe  dinetois,  wrote  and  signed  a  letter,  to  tbe  effect 

t^t  he   wished    to    transfer    his    interest    in    tbe 

feiides  to  the  bank.    First,  I  will  consider  the  effect  of 

fat  spirt  from  the  felony.    If  so  considered,  I  am  of 

fnirn  that  it  constitntes  a  good  assigriment  of  tbe 

(^boc*  to  the  manager  of  the  Commercial  Bank.     I 

<!•  DM  see  how  it  can  be  treated  otherwise.     A  creditor 

OBes  to  a  debtor  and  asks  for  security  for  his  debt, 

■ad  lbs  debtor  wiites  a  letter  to  an  assurance  society, 

*i£b  which  be  has  insured  bis  life,  expressing  bis  wish 

le  usoafer  his  interest  therein  to  his  debtor,  and  he 

l>*es  that  docoment  to  his  debtor.     It  is  impossible  to 

o;  that  soch  a  transaction  and  such  a  document  have 

se  BtaaiDg,   and  that  tbc^y  were  intended  to  hare 

M  BcKung  ;  and  yet  nnless  it  assigned  his  interest  in 

"x  peltey  it  neans  nothing.     It  is  to  be  observed  that 

■*  bmai  instnunent  is  required  for  that  purpose ;  all 

^  is  wanted  is,  that  the  document  should  express  the 

^■wioa  of  the  assignor  thereby  to  constitnte  the  as- 

"^mt    I  read  it  exactly  as  if  written,  "  I  hereby 

'"Xfa."     Unices  it  means  that,  what  was  there  for 

l^eCes  to  take  notice  of?    A  desire  not  fulfilled? 

«i^  I  think,  mbsurd  to  suppose  that  any  person  who 

'"oa  asd  signed  snch  a  docnment  coold  so  intend  it, 

*  tk«  the  office  coold  ao  reouTO  it.    On  the  other 


hand,  it  was  said  that  though  this  might  be  so  if  it  were 
merely  a  civil  transaction,  not  affected  by  any  taint  of 
felony,  yet  the  drcuinstance  that  the  debt  sought  to  be 
secured  was  created  by  the  felonious  taking  by  the 
debtor  of  that  amount  from  the  creditor,  creates  a 
new  element  in  the  matter,  and  makes  it  highly 
dangerous  to  allow  such  an  assignment  to  be  effected  by 
such  means.  It  was  also  said  that,  it  is  to  be  presumed 
that  this  document  must  have  been  obtained  from  John 
Durdin  onder  a  hope  entertained  by  bim  that  the 
directore  wonld  not  prosecute  bim  to  oonviction ; 
and  that,  if  the  court  would  countenance  snch  trans- 
actions, it  would  be  to  lead  to  the  componnding  of 
felonies,  or  to  tbe  obtaining  secuiities  from  felons 
through  tbe  fraudulent  representations  held  out  to 
them,  either  expressly  or  impliedly,  that  their  felonies 
would  be  compounded.  That  argument,  so  far  as 
whether  any  debt  exists  onder  sooh  circumstances, 
I  have  already  considered.  As  to  the  rest  of  it,  it 
is  not,  in  my  opinion,  capable  of  being  snpported 
in  this  case.  Undoubtedly,  if  the  assignment  had  b<>en 
obtained  by  any  fraudulent  representation  to  tbe  effect 
suggested,  or  if  the  directors  lind  made  use  of  such  a 
belief  existing  in  tho  mind  of  John  Durdin,  of  which 
they  had  taken  advantage  for  tbe  porpose  of  obtaining 
this  assignment,  then  tbe  document,  however  perfect  in 
form,  would  be  bad  in  this  court,  and  would  be  set 
aside.  In  tliis  respect  I  consider  that  equity  would  no 
more  allow  a  deed  to  be  snpported  which  was  obtaiued 
by  fraud  from  a  felon,  than  if  obtained  from  a  man  of 
spotless  integrity.  Bat  that  case,  like  all  other  cases 
of  fraud,  must  be  alleged  and  proved.  Here,  however, 
it  is  neither  alleged  nor  proved ;  but  merely  suggested 
as  possible.  Aud  further,  it  was  suggested,  tliat  if 
this  case  is  supported  it  will  probably  occasion  such 
frands  to  be  committed  hereafter.  I  am  not  able  to 
concur  in  that  view.  It  is  probable,  no  doubt,  that 
creditora  will  put  such  pressure  on  their  debtors  as 
they  can  fairly  do  to  get  security  for  their  debts  ; 
but  I  cannot  suppose,  or  act  on  tlie  aupposition  that 
this  decree  will  induce  the  creditor  to  commit  a  fraod, 
even  in  the  cose  of  a  felonioos  debtor,  any  more  than 
in  the  case  of  any  other  debtor.  If  I  am  right  in  con- 
sidering thattherewasa  good  assignment  by  John  Durdin 
of  his  interest  in  the  policies,  then  it  follows  that  due 
notice  of  it  was  given  to  the  Victoria  Life  office  on  the 
11th  March  1B61,  which  was  done  by  sending  tbe 
letter  to  tbe  actuary,  the  receipt  of  which  was  duly 
acknowledged  by  himon  the  I2lh  March  1861.  That 
waa  prior  to  the  4tb  May  1861,  the  daU  of  the  assign- 
ment in  favoor  of  tbe  deft  Mr.  Baylia.  Tbe  deposit 
by  John  Dordin  of  the  deeds  of  his  Northampton  pro- 
perty, as  a  security  for  the  debt  of  tbe  bank,  is  also 
complete,  by  his  du«etion  in  writing  to  Mr.  Western 
to  hand  them  over  to  the  Commerdal  Bank  on  their 
receipt  j  which  was  done,  accordingly,  by  Mr.  Western, 
and  they  have  since  been  retained  by  the  Commercial 
Bank,  as  equitable  mortgagees  of  the  property  to  which 
they  relate,  as  a  further  security  for  their  debt.  The 
legal  estate  in  that  property  has  since  been  conveyed  by 
the  first  mortgagees  to  the  pits,  in  fee,  in  trust  for  the 
banking  company  upon  payment  of  the  mortgage- 
money.  In  that  state  of  circnmstanoea  I  am  of 
opinion  that  the  pits,  are  entitled  to  the  relief  asked 
by  tbe  bilL 

NoU. — Confer  itiam  on  the  subject  of  this  case : 
(  Wiekham  v.  Gallrell,  StS  L.  J.,  N.  S.,  783,  Oh. ;  s.  c 
ua  t.  T.  Rep.  252.) 
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Bidder  t>.  Local  Boaiid  of  Health  kor  Croydon. 


V.  C.  WOOD'S  OOtTBT. 

KeporUd  \>y  W.  U.  UxHXtT,  E«q.,  Uarrl«Mc-M-Law. 

Jan.  14  attd  16. 

Bidder  v.  Locai,  Board  of  Health  fob 

Croydon. 

Injunction— Semigt—PMtttion  of  river. 

Sy  direetion  of  a  local  board  of  health  the  leicage  of 

a  town  had  teen  by  meant  of  drainage  conveyed  to 

a  river,  which  tewa^  not  having  been  compktely 

deodorised  before  coming  in  contact  tcilh  the  river, 

had  to  polluted  the  ttream  patting  the  pU.'t  pro- 

}>erty  as  to  J^  the  fith  therein,  and  othenoUe 

causing  a  nuitanee  : 

Meld,  that  the  pit.  icat  entitled  to  an  m/mcftoii  to 

restrain  the  further  pollution  of  the  water  patting 

by  his  property. 

The  object  of  this  «nit  wm  to  leatrain  the  local 
lioanl  of  health  for  Croydon  from  continuing  to  dis- 
charge sewtfte  filth  or  other  offensive  or  injurious  mat- 
ter, either  solid  or  liquid,  into  the  river  Wandle,  to  the 
injury  of  the  pit  and  his  property.  The  pit.  was  the 
owner  of  property  near  Croydon,  with  gardens  and 
pleasure-grounds  running  down  to  the  river  Wandle, 
which  was  originally  a  clear  pure  stream  noted  for  its 
trout.  In  1853  the  local  board  of  health  constructed 
a  sewer  for  discharging  the  drainage  of  Croydon  into 
the  Wandle,  at  •  point  brtween  two  or  three  miles 
above  the  plt.'s  property.  The  upper  portion  of  the 
•nver  was  so  polluted  by  the  discharge  from  this  sewer, 
that  proceedings  were  Uken  against  the  board  for 
creating  a  nuisance  by  a  Mr.  Lambert.  These  pro- 
■ceedings  resulted  in  an  injonctiou  against  the  board, 
mid  payment  by  them  of  2001.  to  Mr.  Lambert  for 
-damages.  The  board  thereupon  constructed  a  fresh 
eewer  through  Beddington-park,  for  which  leave  was 
obtained  from  the  tenant  of  the  park,  Mr.  Brydges. 
The  river  having  become  polluted  and  the  fish  de- 
stroyed by  this  sewer,  Mr.  Brydges,  in  March  18.59, 
obtained  an  injunction  restraining  the  board  from  dis- 
-charging  any  offensive  matters  into  the  river.  After 
this  mjunction  had  been  granted,  the  board  dug  a 
^itch,  the  effect  of  which  was  to  divert  the  sewage 
Irom  the  Beddington-park  channel  and  convey  it  through 
amall  tributary  channels  into  the  Wandle,  where 
■It  flows  through  the  pit's  property.  The  sewage  before 
«s  discharge  into  the  river  had  been  deodorised  by 
M|Doagiill's  disinfecting  fluid;  bnt  the  bill  sUted  that 
this  fluid  contamed  a  large  quantity  of  carbonic  acid, 
•which  was  highly  injurious  to  animal  life.  After  the 
«ewage  bad  been  mixed  with  this  fluid,  it  was  trans- 
mitted through  the  sewers  into  tributary  channels  of 
the  Wandle,  or  was  spread  upon  the  ground  and 
allowed  to  percolate  through  the  ground  or  run  off  into 
ilie  nyer.  In  Dec  1860  the  pit.  first  discovered  the 
polloUon  of  the  stream,  and  complained  to  the  board 
«f  health.  The  nniaanee  was  for  some  time  diminished, 
but  m  May  1831  it  again  increased,  and  legal  proceed- 
ings were  threatened  by  the  pit.,  and  the  stream  was 
less  perceptibly  polluted  during  June  and  July.  In 
Augiut  the  nuisance  was  very  great,  and  several  dead 
and  dymg  fish  were  found  in  the  river.  The  nuisance 
from  ume  to  time  varied  very  much  in  extent,  but  at 
tlie^  beginning  of  October  bad  again  become  very 
eenons.  Under  these  drcumstancea  the  pit.  had  filed 
tm  bill  to  restrain  the  local  board  of  health  from  dis- 
charging the  sewage  into  the  river  to  the  injury  of  bis 
property.     • 

For  the  defence  it  was  contended  that  the  particular 
nuisance  complained  of  as  having  happened  in  August 
iMt,  was  occasioned  by  the  accidental  discharge  of 
'i*  ,■*'"**  "f  »""">  g"works  into  the  river,  for  which 
the  board  of  health  were  in  no  way  responsible,  and 
that  the  mischief  had  been  greatly  exaggerated  in  the 
•Tidence  of  the  pit.,  while  the  defts.   did  eveiything 


[V.C.  W. 


in  their  power  to  purify  and  deodorise  the  Hwtgt 
before  its  escape  into  the  river. 

Jiolt,  Q.C,  J.  Pearson  and  Bidder  !a  inppoTt  of  tie 
application. 

Glfard,  Q.C.  and  ifi^er  appeafvd  for  the  boud  of 
health. 

The  Vice-Chancellor  (without  calling  for  a  replj) 
said  that  the  pit.  was  entitled  to  an  iiynnction.  .\t 
early  as  Dec.  1860  the  pit.  had  complained  of  the  state 
of  the  river.  In  the  interval  between  December  and  Miy 
a  considerable  change  had  been  introduced  by  the  defu. 
They  deodorised  the  sewage  by  means  of  M'DanjiU"! 
disinfecting  fluid,  and  they  liad  acquired  an  additioml 
200  acres  of  land  for  the  purpose  of  absoibing  the 
organic  particles  of  the  sewage.  *  An  improvemeiit  no 
doubt  ,was  effected,  but  there  were  fresh  oomplaiats  in 
May,  and  again  at  the  end  Of  June.  As  the  sewip 
water,  after  passing  over  the  fields,  came  into  the 
river  one  mile  above  the  plt.'s  property,  he  was  Unnd 
to  show  some  special  injury  as  ocoastoned  to  the  water 
running  throogh  his  grounds.  In  Augost  the  nnisaiice 
beyond  dispute  became  excessive.  Even  assuming  thai 
it  arose  from  the  accidental  circumstance  of  the  dii- 
charge  of  the  refuse  of  the  gasworks  into  the  river,  it 
was  to  be  observed  that  the  defts.  had  not  in  the  firtt 
instance  raised  this  case  of  the  nuisance  beiiig 
accidental.  The  result  of  the  accident  was  thati 
great  number  of  fish  were  killed,  and  whether  or  not 
the  fish  had  been  killed  above,  and  floated  down  to  the 
plt.'s  portion  of  the  river,  was  really  not  material,  u 
he  was  entitled  to  have  the  fish  as  they  drtnlated 
from  one  part  of  the  river  to  another.  OompUhu 
was  immediately  made  by  the  pit.  and  if  the 
matter  had  rested  there,  there  might  have  been 
a  case  to  send  to  law  before  coming  to  any 
conclusion  upon  the  particular  instance  complained  of. 
Even  ossnming  that  the  pollution  in  August  was  from 
an  accidental  cause,  there  was  evidence  beyond  all 
question  of  a  very  considerable  nuisance  in  October. 
There  could  be  no  doubt  that  if  sewage  was  poared 
into  the  river  without  the  precaution  of  filtering  it 
through  fields,  &c.,  very  groat  damage  would  resoh. 
Tills  was  established  by  the  scientific  evidence  by  tbe 
defta.,  to  the  effect  that  if  caro  was  taken  in  the  com- 
bined preparation  and  filtration  of  the  sewage  nutter, 
no  damage  would  be  occasioned  to  the  river,  which 
was,  in  other  words,  saying  that  imlcss  there  was  great 
caro  and  attention  in  the  filtering  process,  evil  conse- 
qncnces  would  result.  His  Honour  then  proceeded  to 
comment  upon  the  evidence  as  to  the  nuisance  occa- 
sioned in  the  early  part  of  October,  and  said  tbat  a 
plain  and  distinct  ease  was  shown  of  sewage  having 
been  ponrod  into  the  river  in  an  offensive  state,  snd 
so  as  to  pollute  the  water  and  render  it  unfit  for  i«. 
Two  plain  cases  of  negligence  wero  thus  estsblisbed 
against  the  defts.,  and  it  was  a  proper  caiie  for  putting 
them  under  an  injunction.  His  Honour,  after  some 
farther  observations  upon  the  arguments  on  behalf  of 
the  defts.,  granted  an  injunction  restraining  the  defb. 
from  causing  or  permitting  to  pas»any  sewage,  filth, 
or  other  offensive  or  injurious  matter,  either  solid  or 
liquid,  down,  through,  or  from  any  sewer  or  drain  or 
otherwise  into  the  river  Wandle  to  the  injo^  of 
the  pit 

Injunction  as  projtd. 

Solicitors :  MoteJ^,  Taylor  and  Co.;  Tbyioe. 
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Q.B.] 


Reo.  v.  The  Inhabitahts  Of  E,ast  Looe. 


[Q.  B. 


COUBT  OF  aUEEIT'S  BBNOH. 

bpgitcd  br  JMa  Tnnxranx,  T.   W.   HACSDm,  and 
Ci.B.  UMsmja,  £w|ra.,  B«rrt«t«r»-»t-L»w. 

Balwrdof,  July    13. 
Kio.  V.  ^tBt  Inhabitants  op  East  Looe. 
(SmUJt  ratfUiaacipal  borough — Exemption  from 

UabilUt/, 

i  kraiji  IMI  iaeorporatel  by  Royal  charter,  and 

W  a  tqntrat*  commisaion  of  Ihe  peace,  vith  a 

ttt-ktnmiitaxt  claute,  and  held  a  teparate  court 

{^  furttr  uairns.     It  fatf  ncner  contributed  to  or 

/ai  lie  ro/M  for  the  county  at  large.    Seuioru 

ialhan  regularly  held  by  the  lorough  jtuticet,  but 

Ikoulf  bvtUuu    done    wot  the  pretentment    of 

mmca.    Offmder*  were  tent  to  tlu  county  gaol 

fur  Itm/  Qt  (M  aititet  or  county  seuiont,  and  the 

ml  o/maiuabking  tuch  offender!  had  been  tome- 

San  ftii  by  the  corporation  out  of  the  borough 

ftat-rate: 

Slid,  tint  tie  borough  fell  within  the  meaning  of  tlie 

mi  "county"  in  the  15  <}  \6  VioL  e.  81,  (.  51 

{.Camty  Ralet  Act),  by  which  it  it  enacted  that 

'lU  word  'oMnfy'  thall  mean  and  include  any 

liter^,  /rmeiUM,  or  other  place  in  which  ratet  in 

(tcMturt  of  a  comity  rate  may  be  levied,  having  a 

Kfontt  eommieiion  of  the  peace,  and  not  lubject  to 

it  }irit£etion  qf  the  county  at  large  in  which 

act  Kterty,  francKite,  or  place  may  be,  nor  con- 

bieliMg  or  paying  to  the  countij  ratet  made  for  tuch 

OMO^ot  large,"  and  that  although  no  ratet  in  the 

wive  of  county   ratet    had   been    levied  m   the 

itm^  Ihevwat  MO  reaion  why  they  thould  not  be 

kiied,  and  that  thettfore  the  borough  was  not  liable 

Ititattetttdtothtrateforthe  county  at  large. 

liiis  wu  tn  appeal  against  the  basis  or  standard 

b  >  coontj  rate  for  Cornwall,  and  this  case  was 

itKed  for  the  opinion  of  this  court,  porsoant  to  the 

sital«  12  &  13  Vict  c  45,  by  consent  and  by  order 

i  UeUor,  J.,  whereby  it  was  ordered  that  »  special 

toe  be  stated  between  the  parties  for  the  opinion  of 

Skftort  of  Q.  B.,  and  that  a  judgment  in  conformity 

•illi  tin  decision  of  such  court  and  for  such  costs  as 

Kk  cmrt  shall  adjudge  be  entered  at  the  sessions  as 

l»<iU  by  the  statute  13  &  13  Vict  e.  45. 

The  appa.  bare  been  an  ancient  corporation  from 

liae  iimieinorial,  and  in  Ihe  year  1588  received  a 

■ksts  from  Queen  Elizabeth  confirming  their  ancient 

■ililt  lad  piinleges  and  granting  others. 

By  this  charter  they  were,  amongst  other  things,  to 
bte  a  eonuDon  gaoj,  to  appoint  a  mayor,  to  elect  a 
^^fia,  and  bare  and  hold  K  eoort  of  leoord  for 
wileaioes. 

A  fgttber  charter  was  granted  by  King  James  I.  in 
<>  SOtii  year  of  his  reign,  confirming  and  extending 
Ht  Avter  of  Elizabeth,  and  oontuning,  amongst 
'^  thin(5«,  the  following  clauses  ! — 

"  Aadiurtliermure  we  will  and  by  these  presents  for 
^  <Br  heirs  and  successors,  do  grant  to  the  aforesaid 
*^  and  to  the  free  burgesses  of  the  borough  afure- 
*■  mi  to  thnr  successors,  that  the  mayor,  recorder 
"^  lut  predecessor  of  every  mayor  of  the  borough 
''^O'A  for  the  time  being  for  ever,  iball  be  justices 
'  OS,  our  heirs  and  successoro,  for  preserving  and  keep- 
1*8 1^ peace  of  na,  our  heirs  and  successor*,  within  the 
~^  aforesaid,  the  liberties  and  precincts  thereof, 
«  Uk  beping  and  causing  to  be  kept  all  ordinances 
"^  ititates  for  the  good  of  our  peace  and  the  preser- 
^^  tlureof,  and  for  the  quiet  rule  and  government 
<3i,  our  heirs  and  successors,  mentioned  in  all  their 
'"'^  in  the  afores.iid  burgess-ship,  the  liberties  and 
^^tt»  thereof,  according  to  the  virtue,  form  and 
*Ba  af  the  same  statute  and  ordinances,  and  to  do  all 
wtUags  which  do  belong  to  the  office  of  justice  or 
^^  af  our  peace  in  any  county  within  this  our 
'''   r  and  to  chastise  and  punish  all  who  iball 


offend  against  the  form  of  their  ordinances  and  sta- 
tutes, or  any  of  them,  in  the  borough  aforesaiUr 
aocording  to  the  form  of  ordinances  and  statutes  that 
they  have  or  shall  have,  and  that  the  said  mayor, 
reoorder,  and  last  predecessor  of  every  mayor  of  the 
borough  aforesaid  for  the  time  being,  or  any  two  of  them, 
of  .which  the  mayor  or  recorder  of  the  boiongb  aforesaid 
for  the  time  being  we  will  that  he  be  one,  that  they  b» 
jostioesof  us,  our  heirs  and  sucoeasora,  to  inquire,  by  the- 
oath  of  honest  and  legal  men  of  the  borough  aforesaid, 
by  whom  the  truth  of  the  thing  may  be  better  known, 
of  all  and  all  manner  of  felony  and  other  evil  acts  aud 
offences,  concerning  which  the  justices  of  our  peace,, 
our  heus  and  successors,  may  'lawfully  inquire,  or 
ought  by  any  manner  of  ways  to  inquire  after  those 
things  that  shall  be  so  committed  within  the  said 
borough,  liberty  and  precincts  thereof,  so  uotwitb- 
standing  they  do  not  proceed  to  the  determining  of 
any  treason,  murder,  or  felony,  or  any  other  offence 
touching  the  loss  of  life  or  member,  without  the- 
special  licence  of  us,  our  heirs  and  successon,. 
And  fnrthermore  we  will  by  these  presents,  for  us,, 
our  heirs  and  successors,  do  grant  for  the  aforesaid 
mayor  and  free  burgesses  of  the  borough  aforesaid,  and. 
their  snccewors,  lliat  the  mayor  and  recorder  and  last 
predecessor  of  every  mayor  of  Ihe  borough  aforesaid  for 
the  time  being,  or  any  two  of  them  (of  whom  the 
mayor  or  recorder  of  the  borough  aforesaid  for  the  tim» 
being  we  will  that  he  be  one),  by  their  warrant  sealed, 
and  to  be  sealed  with  their  hands  subscribed,  can  and 
may  send  all  such  persons  who  hereafter  shall  be  taken,, 
arrested,  or  attached,  w  found  within  the  borough 
aforesaid,  liberiies  and  precincts  of  the  same,  tor 
treason,  murder,  felony,  mansUughter,  or  robbery 
done  or  to  be  done,  or  for  suspicion  of  felony,, 
to  the  common  gaol  of  our  county  of  Cornwall  afore- 
said, in  that  place  to  be  stayed  to  be  tried,  and  to- 
answer  for  their  offences  before  the  justices  of  us,  our 
heirs  and  successors,  in  the  said  county,  or  before  the 
justices  assigned  or  to  be  assigned  to  hear  and  de- 
termine, willing  and  by  these  presents,  for  us,  our  heirs, 
and  successors,  commanding  as  well  the  sherifis  of  the . 
county  of  Cornwall  aforesaid  as  the  common  keeper  of 
the  gaol  of  the  same  county  for  the  time  being,  that, 
they  and  every  of  them  upon  such  warrant  by 
the  aforesaid  justices  of  the  peace  vrithin  the  borough- 
of  East  Loue  tor  the  time  being,  or  any  two  of  them 
(of  which  the  mayor  or  recorder  of  the  borongh  for  the^ 
time  being  we  nill  that  he  be  one),  to  be  directed  to- 
them  or  any  of  them,  all  such  persons  as  aforesaid  by 
the  said  justices  of  the  peace  within  the  said  borongh 
hereafter,  shall  be  taken,  arrested,  attached,  or  found, 
within  the  borongh  aforesaid,  liberties  and  precincts, 
thereof,  for  treason,  murder,  homicide,  robbeiy,  or  other 
felonious  fact,  or  for  suspicion  of  felony,  to  be  sent  t» 
the  said  common  gaol  of  Cornwall  as  is  aforesaid,  tbat- 
they  receive  and  take  into  safe  custody  and  keep  in  the- 
■ame  place,  to  be  tried  and  to  answer  before  the  jus- 
tices of  us,  our  heirs  and  successors,  to  hear  and  to 
determine,  or  the  jusUces  assigned  or  to  be  aasigned  to< 
deliver  the  gaol  of  our  said  cotmty  of  Cornwall,  and 
these  letters  patent  or  their  enrolments  shall  be  a  suf- 
ficient warr<ii>t  and  discharge  iu  this  beh&lf  for  the- 
sheriffs  of  this  county  aforesaid  and  keepers  of  the 
common  gaol  of  the  county  of  Cornwall  aforesaid  for 
the  time  being." 

In  1685  a  further  charter  was  granted  by  King. 
James  II.  upon  the  surrender  of  the  previous  charter, 
granting,  amongst  other  things,  a  oommon  gaol  and 
power  to  appoint  a  mayor  and  recorder,  and  the 
following  clause  is  contained  in  the  last -mentioned 
charter  : — "  And  fnrthermore  our  will  and  pleasure  is, 
and  for  us,  our  heirs  and  successors,  by  these  presents 
we  grant  to  the  mayor  and  free  bnrgenes  and  their 
successors,  that  the  mayor  and  recorder  of  the  borougli 
aforesaid  for  the  time  being,  aud  their  ncceuocs  f«c 
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ever,  and  also  ererj  mayor  of  the  said  boroogh  daring 
one  year  after  he  shall  depart  from  the  office  of  mayor 
of  the  borough  aforesaid  lor  erer  in  fatun  times,  shall 
and  may  be  respeetirely  jastice  of  tu,  our  heirs  and 
snooessora,  in  ibe  said  borongh  of  East  Looe,  and 
the  liberties  and  precincts  of  the  same,  and  also 
to  preserve  and  keep  and  correct  the  statutes  of  artv- 
fioera  and  laboniers,  of  weights  and  measures  within 
the  boiongh  aforesaid,  the  liberties  and  precinets  of 
the  same,  to  be  done,  kept  and  corrected. 

"  And  that  the  said  mayor  and  recorder  for  the  time 
being,  and  the  said  mayor  during  one  year  after  he 
shall  depart  from  office  of  mayor,  or  any  of  them,  shall 
nnd  may  have  fall  power  and  authority  for  ever  bere- 
n!tat  to  hold  the  sessions  of  the  peaoe  twice  by  the 
year  (to  wit),  one  time  within  a  mouth  after  the  Feast 
of  St,  Michael  the  Archangel,  and  the  other  time 
within  a  month  after  Easter,  yearly  and  every  year  to 
inquire,  hear  and  determine  of  whatsoever  trespasses, 
rabprisions,  and  other  defects  and  articles  whatsoever 
within  the  borough  aforesaid,  the  predncts  and  liberties 
of  the  same,  done,  moved,  er  committed,  which  before 
the  keeper  or  justices  of  our  peace  in  any  county  in 
this  our  kingdom  of  England,  by  the  laws  and  statutes 
of  the  same  kingdom  they  shall  and  may  be  able  to  in- 
quire, hear  and  determine,  so  that  the  said  mayor  and  re- 
corder, and  justice  of  the  peace  for  the  said  borongh  for 
the  time  being,  and  their  successors,  may  not,  by  any 
manner  hereafter  proceed  to  the  determination  of  any 
treaaon,  murder,  felony,  or  any  matter  touching  the 
loss  of  life  within  the  borongh  aforesaid,  the  circuit 
nnd  precincts  of  the  same,  without  the  special  com- 
mand of  us,  our  heirs  and  successors,  and  notwith- 
standing they  shall  and  may  be  able  to  bear,  inquire, 
perform  and  determine  all  and  singular  other  tres- 
passes, offences,  defects  and  articles,  which,  to  the 
office  of  justice  of  the  peace  within  the  borough 
aforesaid  belongs  to  be  done  as  fully  and  wholly,  and 
in  snob  ample  manner  and  form  as  any  other  justices 
of  the  peace,  of  us,  our  heirs  and  successors,  in  any 
county  or  counties  of  our  kingdom  of  England  shall 
or  may  be  able  to  inquire,  hear,  or  determine,  so  that 
the  justices  in  no  manner  hereafter  may  any  way  in- 
trude themselves,  nor  one  of  them  may  iotrnde  himself 
to  anytliing  belonging  or  appertaining  to  the  offices  of 
justice  of  peace  within  the  borough  of  East  Looe,  and 
the  bounds  and  precincts  of  the  same  by  any  cause 
whatsoever  arising  or  happening  there,  without  the 
special  command  of  ns,  our  heirs  and  snccesaora,  in 
that  behalf  obtained." 

Under  the  provisions  of  the  last-mentioned  charter, 
jnslices  of  the  peaoe  have  been  appointed,  and  acted 
in  and  for  the  borongh  of  East  Looe. 

Sessions  under  snch  charter  have  been  regularly 
held,  but  no  prisoners  or  «ther  persons  have  been 
indicted  or  tried  for  any  offences  at  snch  sessions,  the 
practice  having  been  to  send  all  offenders  to  the 
county  gaol  for  trial  at  the  assizes  or  sessions  of  the 
county.  The  only  business  done  at  the  borough  sessions 
has  been  presentments  by  the  grand  jury  for  nuisances 
not  fullowed  by  any  indictment. 

A  buildmg  called  the  gaol  fer  the  borougb,  consist- 
ing of  two  rooms,  has  been  kept  and  maintained  by 
and  at  the  expense  of  the  appa.,  in  whicli  offenders 
have  been  temporarily  confined  imtil  they  were  aent  to 
the  gaol  of  the  county  for  safe  custody  until  their  trial 
at  the  assizes  or  sessions  for  the  county.  No  other 
use  has  been  made  of  snch  buUding. 

The  justices  of  the  peace  iu  and  for  the  county  of 
Cornwall  have  never,  save  as  appears  by  this  case, 
ezerdsed  any  jurisdiction  in  the  borongh  until  the 
borough  was  indaded  in  the  present  basis  for  a  connty 
rate,  the  subject-matter  of  the  present  appeal. 

The  borongh  of  East  Looe,  under  the  before-men- 
tioned charters,  returned  two  members  to  the  Commons 
House  of  Parliament,  ontU  the  passing  of  the  Re- 


form Act,  which  Aot  included  the  borongh  in  iclie- 
dnle  A. 

The  borough  has  never  (until  the  present  cauM- 
of  appeal  arose)  been  assessed,  rated,  or  in  any  viy 
conttibnted  to  the  county  rate ;  nor  has  any  rate,  in 
the  nature  of  a  borough  or  county  rate,  been  aasened 
or  made  in  the  boroagh. 

Persons  charged  with  felony  or  misdemeanors,  com- 
mitted within  the  borough,  have  been  committed  by 
the  borough  justices  to  the  county  gaol,  for  trial  at  the 
eoimty  assizes  or  sessions,  and  the  costs  of  the  main- 
tenance  of  persons  so  committed  have  on  some,  bst 
not  on  all  occasions,  been  charged  to  the  borough. 
In  general  the  borongh  has  paid  these  charges  oat  of 
the  borongh  poor-rate  (the  parish  of  St.  Martin's,  in 
which  the  borongh  is  situate,  having  a  separate  rating);. 
but-,  in  one  instance,  where  an  arrear  had  been  allowctl 
to  accumuhite,  the  borough  did  not  pay. 

No  separate  court  of  quarter  sessions  of  the  peace 
has  been  granted  to  the  borough  since  the  passing  of 
the  Municipal  Corporation  Act,  S  &  6  Yict.  c.  76. 

A  committee  of  justices  for  Cornwall,  for  tiie  pur- 
pose of  preparing  a  basis  or  standard  for  county  ntes 
under  the  provisions  of  the  IS  &  16  Vict  c.  81,  was 
appointed  in  1858. 

The  inhabitants  of  the  borongh  of  East  Looe  at- 
tended a  meeting  of  such  committee  for  the  purpose 
of  receiving  objections  to  snch  standard  or  basis,  and 
denied  the  liability  of  the  inhabitants  of  the  borough 
to  be  assessed  to  county  rates,  and  protested  against  tbe 
jurisdiction  of  the  county  justices.  The  connty  justices 
have,  however,  included  the  borough  of  East  Uioe  iu 
the  basis  or  standard  for  county  rates.  The  following 
is  an  extract  from  such  basis  for  the  county  rates  :— 
"  County  of  Cornwall. 
"  Basis  or  Standard  for  the  Connty  Bate, 

"  Prepared  by  the  county  rate  committee  appointed 
under  the  statute  15  &  16  Vict  c.  81,  intituled,  "  An 
Act  to  consolidate  and  amend  the  statutes  relating  to- 
the  asseAment  and  collection  of  county  rates  in  Eng- 
land and  Wales,  and  allowed  and  conBrmed  by  tke 
justices  assembled  at  the  general  quarter  sessions  «f 
the  peace  held  at  Bodmin,  in  and  for  the  said  county, 
on  the  19th  Oct.  I8S8. 
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■■Goods,  Clerk  of  tlw Peace." 
It  is  agreed  that  if  the  Court  was  of  opinion  that 
the  inhabitants  of  the  borongh  of  East  Looe  are  not 
liable  to  be  assessed  to  the  county  rates  for  Coniw»ll, 
then  the  said  basis  or  standard  is  to  be  amended  by 
striking  out  from  such  basts  or  standard  the  borou^li 
of  East  Looe,  as  set  out  in  the  above  extract  othe^wi^e 
the  said  standard  or  basis  to  stand  confirmed,  save  that 
as  to  the  amount  mentioned  as  to  value,  "  Value  tor 
general  rate,"  the  said  inhabitanta  shall  not  hereafter 
be  precluded  from  appeals  for  the  purpose  of  showing 
that  such  v«lue  is  or  may  be  excessive. 

JmteaS.—Kiiigltthe,Siirjt.  (Bu/iir  with  him)  srgdcd 
for  the  apps. ;  and  if.  Smith  {Kingdon  with  him)  for 
the  resps.  Cur.  adv.  ajt. 

Crompto»,J. — The  question  in  this  case  is,  whether 
the  inhabitanta  of  the  borough  ofEastLooeare  liable  to  be 
assessed  to  the  connty  rata.  The  mayor  and  burgesses 
of  the  boroagh  of  Esst  Looe  are  a  corporation  by  pre- 
scription, and  appear  to  have  been  regulated  by  two 
charters,  which  are  referred  to  in  the  case ;  one  in  tbe 
reign  of  Queen  Elizabeth,  and  the  other,  which  is  tlie 
governing  charter,  in  the  reign  of  King  James  tbo  Se- 
cond, tbe  latter  of  which  couiuins  a  non-mtremiitaiit 
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drae  u  regards  the  justices  of  the  peace  of  the 
tcentj.  Cettain  officers  of  the  boraogb  are  by  the 
ctsiten  to  be  jnstices  of  the  peace  in  the  borough, 
•ad  m^  hoU  aesstona  of  peace,  and  may  inqnite 
tt,  bear  and  deteimine  whaterer  trespasses,  misprisions 
lad  otlnr  defects  and  artides,  within  the  borough  com- 
mtted,  wbich  the  jnstices  of  the  peace  in  any  county 
oi^  bear  and  determine,  so  that  they  did  not  proceed 
tt  tbs  detennioation  of  any  treason,  mnrder,' felony,  or 
ay  nutter  teaching  theloas  of  life  or  member  within  the 
bonigb.  Sessions  hare  been  regularly  held  by  the  borough 
jolieea,  bnt  no  persons  have  bean  indicted  or  tried  there, 
it  baring  been  the  practice  to  send  all  the  offenders  to 
tke  ooonty  gaol  for  trial  at  the  assizes  or  sessions  of  the 
eomty,  the  only  bnsiness  done  at  the  borough 
Kflioia  being  presentments  for  nuisances.  The  cost 
•f  maintaiaing  the  persons  so  committed  has  been 
meeimes  paid  by  the  corporation  out  of  the  borongh 
fOOMBle,  but  they  hare  not  always  paid  ancb  ez- 
JBua.  The  e9nnty  magittratea  hare  never  interfered 
<r  excraied  any  jurisdiction  in  the  borongh  except 
ia  the  custody  and  trial  of  the  prisoners  sent  to 
Ikeo  by  the  borough  jnstices.  Kor  haTs  the  in- 
Uiitants  of  the  borough  erer  been  assessed  to  the 
maty  rate,  nor  has  any  rats  in  the  nature  of  a 
tnuty  rate  been  levied  iu  the  borough.  The  county 
jKicis,  however,  now  for  the  first  time  include  the 
banogb  of  East  Looe  in  the  basis  for  a  county  rate, 
ulerthe  provisions  of  the  15  &  16  Vict  c.  81.  By  the 
ilit  leetbn  of  the  Act,  the  county  justices  may  assess 
nd  tiz  every  parish,  township  and  other  place  within 
tk«  iwixotive  limits  ol  their  commissions;  and  by 
tbt  Ssd  section  they  may  appoint  a  committee 
to  pnpare  a  basis  or  standard  for  •  county  rate, 
xwdmg  to  the  annual  value  of  the  property 
nteiHe  to  the  relief  of  the  poor  in  every 
pniik,  township,  borongh,  or  place  within  the 
Utaof  the  justices'  commissions.  By  the  51st  sec- 
tioa  it  is  enacted,  "  That  the  word  ■  oonnty '  shall 
nesa  and  iodods  any  liberty,  franchise,  or  other  place 
in  wUeh  rates  in  the  nature  of  a  county  rate  may  be 
Wed,  having  a  aeparate  commission  of  the  peace,  and 
B^  abject  to  the  jurisdiction  of  the  county  at  large, 
B  vbieb  such  liberty,  franchise,  or  place  may  lie,  nor 
tootribnting  or  paying  to  the  county  rates  made  for 
■Kb  eoonty  at  large."  The  borough  of  East  Looe 
mn  to  fall  within  the  description  of  a  liberty,  fran- 
^ot,  or  place,  that  would  itself  be  meant  by  and 
ttcadad  in  the  word  "  county  "  as  de6ned  by  thaftsec- 
tw.  It  is  a  place  in  which,  althouKh  no  rates  in  the  na- 
tiR  of  county  rates  hare  been  levied  hitherto,  there  appears 
ot  ttiaan,  and  none  has  been  suggested,  why  they 
^<KiId  not  be  levied.  It  has  a  separate  commission  of 
tbe  peace,  it  is  not  subject  to  the  jurisdiction  of  the 
<"^  at  large  by  reason  of  the  non-intromittant 
^Bm  ia  the  charter,  and  It  has  never  oontriboted  or 
piid  to  the  county  rates  made  for  the  county  at  large. 
If  ««  an  right  in  this,  East  Looe  is  a  place  not  liable 
■>  bs  aascHed  to  the  county  rate  for  the  county  at 
I"?,  bong  a  place  in  which  a  rate  in  the  nature  of  a 
<i»nty  rate  may  be  levied,  not  being  itself  a  county 
"iiia  the  definition  giren  in  the  5th  section  of  the 
^  Several  eases  were  cited  upon  the  argument 
*Ui  are  not  very  easy  to  recondle ;  bnt  we  think 
t^  tk«  eases  of  Wealherhead  v.  Drtmy,  II  East, 
l«i  ITercer  v.  Davit,  10  Bam.  &  Cr.  617  ;  and 
%.  V.  Shtpherd,  2  Ad.  &  Ell.  298,  as  far  as  they 
*>  a^ilicabie  to  cases  arising  under  the  recent  stat. 
15  fc  16  Vict.  c.  81,  tend  to  support  the  view  of  the 
■liject  that  we  are  disposed  to  take,  and  we  think, 
■P«  oonsideratioa  of  the  provisions  of  the  statute  re- 
wtrf  to  upon  the  argument,  no  snfBcicnt  ground  has 
«« ihown  for  altering  the  state  of  things  that  has 
*<l^erto  existed  with  respect  to  the  borough  of  East 
""*,  fcr  including  it  within  the  general  county 
■Xa,  to  which  it  has  never  hitherto  been  aisesaed,  and 
pUo.  Cas.— Vol.  II.] 


our  judgment  therefore  is,  that  East  Looa  is  not  iable 
to  be  assessed  to  the  rate  for  the  county  at  large. 

Judgment  for  (h«  ajpp$. 


OOTmT  OF  OOIOCON  BBNOH. 

Beported  lijr  DanxL  Tooius  Eva»  aa<  W.  tUXD,  B*tt^> 

Banlstars-at-Law. 

Saturdai/,  June  28. 

Tatix)B  v.  Hicks.  * 

FaetorUe—Emphyment  of  children — 
7^8  Fief. &  15. 

Bg  $ect.  SO  of  the  aiove  Act  it  is  enacted,  "  TTua 
no  chSd  shall  be  emptoyed  m  any  factory  for  more 
than  six  hours  and  thirty  minutes  in  any  one  dca/, 
save  at  hereinafter  excepted,  unless  the  dinner  time 
of  the  young  pertont  in  tuch  factory  thall  begin  at 
one  o'clock,  in  which  cate  children  beginning  to  work 
m  (Ae  morning  may  work  for  seven  hours  in  one 
day;  and  no  dtiid  who  thall  have  been  employed  in 
a  factory  before  noon  (fany  day  thall  be  employed 
in  the  tame  or  any  other  factory,  either  for  the 
parpose  of  recovering  lost  time  or  olherwite,  after 
one  of  the  clock  n  the  afternoon  of  (As  same  day, 
save  in  the  cases  when  children  may  work  on 
alternate  days,  or  in  silk  factories  more  than  seven 
hours  m  one  day,  at  hereinafter  provided." 

By  the  ISrd  section  it  is  enacted  that  the  word 
"factory"  shall  piean  "  all  buildmgs  and  premises 
situatedwithin  any  part  of  the  United  Kingdom,  ^, 
wherein  or  within  the  close  or  eurtilage  ofvAich 
steam,  water,  or  any  mechanical  power  shall  be  used 
to  move  or  work  any  macltinery  employed  in  pre- 
paring,  manufacturing,  or  finishing,  or  in  any  pro- 
cess incident  to  the  manufacture  of  cotton,  wool,  hair, 
silk,  flax,  hemp.  Jute,  or  tow,  either  separately  or 
mixed  together,  or  mixed  with  any  other  material  or 
any  fabric  thereof;  and  any  room  situated  tmfAia  the 
outward  gate  or  boundary  of  any  factory  wherein  chil- 
dren oryoungpersonsare  employed  in  any  process  in- 
cident to  the  manufacture  carried  on  in  the  factory, 
shaU  be  taken  to  be  a  part  of  the  factory,  although 
it  may  not  contain  any  machinery;  but  this  enact- 
ment shall  not  extend  to  any  part  of  such  factory 
used  solely  for  the  manufacture  of  goods  made 
entirely  of  any  other  matericU  than  those  herein 
enumerated,"  ^c. 

The  app.  was  a  manufacturer  of  what  is  termed  web- 
bing, which  was  made  by  machinery  from  cotton 
and  wool,  and  this  material  was  in  the  same  building 
made  up  into  braces  and  girths,  by  attaching  pieces 
of  leather  and  buckles  to  the  webbing  after  it  was 
cut  into  proper  lengths.  A  child,  under  thirteen 
years  of  age,  was  employed  in  a  different  part  of 
the  building  to  that  in  which  the  machinery  was, 
boring  holes  in  the  leather,  and  the  app.  was  con- 
victed under  the  statute  for  employing  the  child 
after  one  of  the  clock  of  the  day,  he  having  been 
employed  during  tlie  forenoon  of  the  someday: 

Held,  that  the  conviction  was  right,  as  the  room  ia 
question  could  not  be  said  to  be  a  room  employed 
solely  for  the  manufacture  of  goods  manufactured 
there  of  any  other  material  than  those  enumerated 
in  the  Act. 

CASE. 

On  the  23id  April  1862,  Benjamin  Taylor  (hereui 
called  the  app.)  appeared  before  me,  the  undersigned 
police  magistrate  for  the  borongh  of  Birmingham,  in 
answer  to  a  summons  issued  upon  the  complaint  of 
Weston  Hicks,  sub'inspeclor  oi  factories  (herein  called 
the  resp.),  charging  that  he  the  said  Benjamin  Taylor, 
being  an  occupier  of  a  certain  factory  being  a  factory  within 
the  true.intent  and  meaning  of  the  Factories  Act,  did,  on 
the  14th  March  preceding,  employ  in  the  said  factory, 
after  tlie  hour  of  one  in  the  afternoon  of  the  same  day, 
one  George  Heeley,  a  child,  the  said  George  Ueeley 
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haring  been  employed  in  the  tame  factory  before  noon 
of  the  game  day. 

The  aectioiu  of  the  Factory  Act  applicable  to  the 
case,  are  the  followiog : — 

7  &  8  Vict  c  15,  s.  73.     Interpretation  clause: — 

*'  Chad."— the  word  child  shall  be  taken  to  mean  a 
child  nnder  the  age  of  thirteen  years. 

"  Employtd." — Any  person  who  shall  work  in  any 
factory,  whether  for  wages  or  not,  or  as  a  learner  or 
otherwise,  either  in  any  mannfactariog  process,  or  in 
deariog  any  part  of  the  factory,  or  in  cleaning  or  oiling 
any  part  of  the  machinery,  or  in  any  other  land  of  woik 
whatsoever  (sare  in  the  cases  hereinafter  excepted), 
shall  be  deemed,  notwithstanding  any  other  dCKripUon, 
limitation,  or  exception  of  employment  in  the  Factory 
Act,  3  &  4  Wm.  4,  c.  103, "  to  be  employed  "  therein 
within  the  meaning  of  this  Act 

'' Factory."— kai  the  said  "faetory  "(notwith- 
standing any  provision  or  exemption  in  the  Factory 
Act)  shall  be  taken  to  mean  all  buildings  and  pre- 
mises situated  within  any  part  of  the  United  Kjngdom, 
&C.,  wherein  or  within  the  dose  or  cnrtilage  of 
which  steam,  water,  or  other  mechanical  power  shall 
be  used  to  move  or  work  any  machinery  employed  in 
preparing,  mannfacturiog,  or  finisbinK,  or  in  any  pro- 
cess incident  to  the  manufactnre  of  cotton,  wool,  hair, 
silk,  flax,  hemp,  jnte,  or  tow,  either  separately  or  mixed 
together,  mixol  with  any  other  material  or  any  fabric 
made  thereof. 

"  Room." — And  any  room  sitntted  within  the  out- 
ward gate  or  boundary  of  any  factory,  wherein  children 
or  young  persons  are  employed  in  any  process  inadent 
to  the  manufactnre  carried  on  in  the  factory,  shall  be 
taken  to  be  a  part  of  the  factory,  alcbongh  it  may  not 
contain  any  machinery. 

And  any  part  of  such  factory  may  be  taken  to  be 
s  factory  within  the  meaning  of  this  Act 

Bat  this  enactment  shall  not  extend  to  any  part  of 
such  factory  used  solely  for  the  purpose  of  a  dwelling- 
house,  nor  to  any  part  used  solely  for  the  manufactnre 
of  goods  made  entirely  of  any  other  material  than 
those  herein  enumerated,  nor  to  any  faotoiy,  or  part 
of  a  factory,  used  solely  for  the  manufacture  of  lace  or 
hats,  or  of  paper,  or  solely  for  bleaching,  dyeing,  or 
printing,  or  calendering. 

Sect  30. — No  child  who  shall  have  been  employed  in 
the  factory  before  noon  of  any  day  shall  be  employed  in 
the  same  or  any  other  factory,  either  for  the  purpose 
of  recovering  lost  time  or  otherwise,  after  one  o'dock 
p.m.  of  the  same  day,  save,  &c 

Sect  64.  "Penaf/y."— The  penalty  for  any  offence 
against  the  Factory  Act  (as  amended  by  this  Act),  for 
which  no  specific  penalty  is  hereinbefore  provided,  shall 
be  any  sum  not  less  than  2/.,  and  not  more  than  S/. 

The  app.  is  the  occupier  of  bnildings  and  premises 
in  Birmingham,  in  which  steam  power  is  used  to  move 
and  work  machinery  employed  in  manufacturing  cotton 
and  wool  into  a  material  termed  "webbing."  Of  this 
material  men's  braces  and  horses'  girths  are  nude,  by 
catting  the  same  into  lengths  and  attaching  to  the 
ends  of  such  lengths  (by  sewing)  pieces  of  strong 
leather,  and  fitting  the  same  with  bnijcles,  &c. 

The  app.  is  also  a  manufacturer  of  braces  and  girths, 
using  for  the  purpose  the  webbing  manufactured  by 
himself,  and  other  webbing  purchased  by  him.  The 
webbing,  when  maile,  is  a  perfect  fabric  of  itself ;  and 
the  process  of  manufacturing  webbing  from  cotton  and 
wool,  and  the  process  of  manufacturing  braces  and  girths 
from  webbing,  are  generally  wpaiate  and  distinct 

The  buildings  of  the  app.  form  an  inclosed  square, 
entered  from  the  street  by  a  gateway.  On  the  left 
hand,  as  you  enter,  is  the  building  in  which  the  steam 
power  is  used,  and  the  webbing  is  manufactured.  This 
is  admitted  to  be  a  factory,  and  the  education  and 
hoars  of  labour  of  the  children  employed  in  it  are 
ngulated  by  the  prorisioos  of  the  Factory  Act.    On 


the  right  band  of  the  square  (within  the  outer  gite» 
and  boundary,  and  within  the  close  and  cartilage  rf  tlie 
same  bnildings)  the  manufacture  of  braces  and  giitlis 
it  carried  on  in  rooms  entered  from  the  square ;  audoo 
the  day  mentioned  in  the  summons,  both  before  noon 
and  after  one  o'dock  in  the  afternoon  of  the  suw 
day,  George  Hedey,  a  child  under  thirteen  yein  of 
age,  was  engaged  in  labour  for  the  app.  in  the  list- 
mentioned  manufacture. 

His  occupaUon  was  the  preparation  of  the  pieces  of 
leather  (above  mentioned)  for  being  stitched  to  tht 
webbing,  by  boring  holes  ronnd  the  edges  with  a  fine  awl. 

This  was  the  only  process  in  which  he  was  ea> 
ployed,  no  part  of  the  webbing  itadf  was  ever  pluedi 
in  bis  hands  or  brought  into  the  room.  There  «u  u 
machineiy  in  the  room.  The  question  was,  wbetber 
this  was  an  employment  in  a  "  factory "  witbia  iIm 
meaning  of  the  Factory  Act  above  mentioned  ? 

It  was  contended,  on  the  part  of  the  ^)p.,  thtt  it 
was  not,  inasmuch  as  the  work  on  which  the  add 
George  Heeley  was  employed  vras  not  a  process  inci- 
dent to  the  manufactnre  carried  on  in  the  faeton ; 
that  the  room  in  which  he  was  employed  oonld  not  be 
taken  to  bo  a  part  of  the  factory ;  the  mannfuture  of 
girths  and  braoas  being  a  wholly  distinct  and  sepvato 
business,  and  the  material  upon  which  he  wu  em- 
ployed not  being  one  of  those  enumerated  as  requiiils 
to  constitute  a  "factory  "  regulated  by  the  Act. 

On  the  other  hand,  it  was  contended  by  the  rtsji. 
that,  under  the  comprehensive  terms  of  the  interprtO- 
tion  daote,  every  part  of  the  bnildings  and  premtta  of 
the  app.,  within  the  dose  or  curtilage,  most  be  \)laa 
to  be  part  of  the  "  factory  ;"  that  it  was  the  objoct 
and  mtent  of  the  Legislature  that  every  child  aad 
young  person  engaged  in  any  manufacturing  procea 
within  Uie  same  should  be  under  the  protection  of  tin 
Act  for  the  purposes  of  education,  &c.,  and  that  tbt 
work  in  which  the  said  George  Heeley  was  eiigi|«d 
on  the  day  in  question  was  an  **  eroployuKSl ' 
within  its  meaning.  I  was  of  opinion  that  the  Iittet 
was  the  tme  construction  of  the  statute,  and  I  then- 
fore  convicted  the  app.  in  the  penalty  of  40s.,  vhot- 
upon  he  being  dissatisfied,  &c  applied  for  a  case,  &c 

Harrington  appeared  for  the  app.  and  Wdib$  for  the 
reap. 

June  28i— WtLUAHS,  J.— In  this  case,  which  «>» 
argued  before  us  upon  the  construction  of  the  73rl 
section  of  the  7  &  8  Vict  e.  15,  in  respect  to  Ibis 
case,  Mr.  Harrington,  in  a  very  able  and  ingeniooi  ar- 
gument, was  driven  by  his  good  sense  to  admit  that 
the  point  after  all  resolves  itself  into  au  inquii;, 
whether  the  case  comes  within  the  exception  ia 
the  73rd  section,  which,  after  defining  in  the  in- 
terpretation clause  what  shall  be  considered  ss  the 
meaning  of  certain  terms,  says,  "  and  any  room  uto- 
ated  within  the  outward  gate  or  boundary  of  anyfaciory 
wherein  children  or  young  persons  are  employed  in  aav 
process  inoldent  to  the  manufaciore  carried  on  in  the 
factory  shall  be  taken  to  be  a  factory,  although  itou; 
not  contain  any  machinery;  and  any  part  of  such 
factory  may  be  taken  to  be  a  factory  within  the  Deao- 
ing  of  this  Act;  but  this  enactment  shall  not  extend." 
Mow  the  question  is,  is  the  case  before  lu  within  nhat 
follows :  "  But  this  enactment  shall  not  extend  to  anr 
part  of  such  factory  used  solely  for  the  puiposes  of  a 
dwelling-house,  nor  to  any  part  used  solely  for  tb« 
manufacture  of  goods  made  entirely  of  any  other 
material  ?"  It  seems  to  me  plain  that  the  room  in 
question  cannot  be  said  to  be  a  room  employed  solely 
for  the  manufacture  of  goods  manufactured  there  of 
any  other  material  contemplated  by  the  Act  Upoi 
that  short  gronnd,  it  not  being  within  the  exception  given 
in  the  Act,  the  argument  must  prevail  that  the  c«a- 
victicn  is  right 

WiLLES,  Btles  and  Kbatino,  JJ.  concurred. 

Conviction  ofirmtd, 
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Saturday,  June  28. 
HowAKo  V.  Coles. 
EwfUijneU  of  ehildrtn  m  Jiutoria— Conviction 
mderu.  31  aM<  56  o/7  f  8  Vict  c  li—Bleach- 
m;  oMi  Djmg  Worhi  Ad,  23  ^  24  Viet,  c  78,  «. 
1—  WhttljToctuet  do  not  come  uiithin  tAt  mtaimig 
«/(ie  latter  Ad. 

Tbii  wtt  a  special  case  sent  np  for  the  opinion  of 
(biiesnrt. 

Cue.— Hr.  Bobert  Howarth,  of  Gaytborn,  in  tlie  city 
«f  Uindiater,  percher,  etiffener,  miser  and  shearer, 
tlutUtoiaj,  a  finisher  of  fnstians(the  app.),  appeared 
Wore  me,  Cntbhert  Edward  Ellison,  Esq.,  tiie  stipen- 
^7  nuf^iate  duly  appointed  and  acting  in  and  for 
tbiKid  dtj,  on  the  Srd  day  of  Sept.  1861,  pnrsnant 
i<  «  nmmioss  obtained  against  him  by  Mr.  Bobert 
ViUiun  Coles,  snb-inspector  of  factories,  npon  an 
infomution  and  complaint  which,  omitting  formal 
jaiU,  was  in  the  following  words,  that  is  to  say  :— 

Tlat  the  said  Robert  Howarth  had  offended  against 
tiieAet  made  in  the  serenlh  year  of  her  Majesty's 
Rign,  intitiiled  "  An  Act  to  amend  the  laws  relating 
to  iitwiir  is  factories,"  as  amended  by  the  Act  made 
is  the  tUrteenth  and  fourteenth  years  of  her  Majesty's 
»i;n,  intitiiled  "  An  Act  to  amend  the  Acts  relating 
(oiibourin  factories ;"  and  by  an  Act  made  in  the 
iiiteeiith  and  serenteenth  years  of  her  Majesty's  reign, 
isiitnled  "  An  Act  fnrther  to  regulate  the  employment 
«f  du'ldren  in  factories ;"  and  by  an  Act  made  in  the 
tnntj-third  and  twenty-fonrth  years  of  her  Majesty's 
rsgn,  iatitnled  "  An  Act  to  place  the  employment  of 
*ii!«n,  yonng  persons  and  children  in  bleaching 
verb  and  dyeing  works  nnder  the  regulations  of 
tlM  Factories  Acts,"  "  forasmnch  as  the  said  Robert 
Snnitli,  on  the  15th  day  of  Aug.  1861,  at  Man- 
tkdter,  in  the  said  city,  being  then  and  there  the  oc- 
apia  of  a  certain  bleaching  works  within  the  tme 
istoit  and  meaning  of  the  last-recited  Act,  did  then 
VKi  there  in  his  said  bleaching  works  employ  one  John 
Dines,  a  child  tmder  the  age  of  thirteen  years,  without 
lirag  obtained  a  certificate  from  a  schoolmaster  that 
tbt  uul  child  had  attended  school  during  the  fore- 
pne  week,  as  reqmred  by  the  said  first-recited  Act, 
ootniy  to  the  said  recited  Acts." 

It  was  prored  npon  the  hearing  of  the  information 
t^  John  DsTis,  being  a  child  under  thirteen  years 
<i  in  *as  employed  by  and  worked  for  the  app. 
>t  liis  works  in  the  city  of  Manchester ;  that  on  the 
Vtk  Aog.  last  the  said  John  Davis  was  employed 
t  *oik  done  by  a  machine  called  a  raising  machine; 
t^  ninng  is  part  of  the  process  of  finishing  fos- 
tiui;  that  the  operation  of  finishing  fostians  was  done 
^tbe  app^'s  works,  but  it  was  prored  that  no  bleaching 
«  <i;eiig  was  done  at  those  works. 

It  wu  admitted,  on  the  part  of  the  app.,  that  the 
^"^ieate  of  school  attenduice  required  by  the  stat. 
*  Viet,  c  15,  ss.  31  and  56,  had  not  been  obtained, 
'^i  that  the  said  Bobert  Howarth  ^ras  liable  to  the 
Prailty  imposed  by  sect  56  of  the  7  &  8  Vict,  c  15, 
"<1  tect.  1  of  the  23  &  24  Vict.  o.  78  (the  Bleaching 
■»*  Dyeing  Works  Act  1860),  if  the  works  of  the  said 
^•("•it  Howarth  were  bleaching  works  within  the  pro- 
^»<u  of  the  said  Bleaching  and  Dyeing  Works  Act 
i^.  This  was  the  only  question  in  dispute  before  me. 
llieioDowing  description  of  the  various  operations 
onied  od  at  Uie  bleaching  works  ordinarily  so  called, 
V  >  ilyang  works  ordinarily  so  called,  and  at  the  app.'s 
**ia  reepe^vely,  were  given  before  me,  and  were  to 
« tifan  for  the  purpose  of  this  case  to  be  correct. 

^^oton  doth,  as  taken  from  the  loom  of  the  manu- 
'^Saier,  is  designated  by  the  name  of  grey  goods,  and 
^jiht  in  that  condition  is  described  in  the  trade  as 
^"m  the  grey."  In  order  to  fit  it  for  the  market 
i'"^  sold  by  the  merchant  in  the  grey)  it  is  neces- 
•J  t«  it  to  undergo  one  or  more  processes. 
Cdtais  description  of  heavy  cotton  goods,  called 


fustians,  moleskins,  &c,  are  sold  to  the  merchant  by 
the  manufacturer  in  the  grey,  without  being  either 
bleached  or  dyed.  Previously  to  these  being  sold  by 
the  merchants  they  are  sent  by  him  from  his  ware- 
house to  the  percher,  stifiener,  raiser  and  shearer,  and 
to  the  fustian  cutter,  and  are  subjected  to  various  pro- 
cesses. When  sent  to  the  fnstian  cutter  they  are  cut- 
that  is,  the  surface  is  divided,  by  a  knife,  into  varions 
ribs  for  the  '  entire  lecgth  of  each  piece.  Perching, 
stiffening,  raising,  shearing  and  cutting  are  all  processes 
of  finishing,  and  with  some  classes  of  goods  they, 
some,  or  one  of  them,  are  the  only  processes  performed 
npon  them  after  manufacturing. 

Preparatoty  to  cutting,  the  cloth  requires  to  be 
perched,  which  is  a  process  whereby  a  nap  or  pile  is 
raised  or  produced  on  the  back  of  the  cloth  or  stiffened ; 
that  is,  coated  with  a  pasts  or  size. 

Raising  and  shearing  may  be  shortly  described  as 
follows :  The  doth  is  sent  in  the  grey  from  the  ware- 
house of  the  merchant  to  the  raisers  and  shearers,  by 
whom  in  the  process  of  raising  it  is  passed  over  re- 
volving rollers  dothed  with  wire  cards  (the  machine 
being  known  by  the  name  of  a  raising  machine),  which 
raises  or  produces  a  nap  or  pile  on  the  face  of  the  cloth. 
In  shearing,  the  doth  is  run  throngh  a  machine  to 
shear  or  cut  off  a  certain  portion  of  the  nap  or  pile 
which  has  been  raised  by  the  raising  machine. 

If  the  cloth  requires  stifiening,  it  is  stiffened  previoos 
to  shearing.  The  doth  is  hooked  or  plaited,  and  re- 
turned to  the  merchant.  These  operations  of  raising, 
shearing,  perching,  and  stiffening  are  done  at  the  app.  s 
works,  and  constitute  his  sole  occupation  or  business. 
This  occupation  or  business  is  carried  on  as  a  separate 
and  independent  trade  by  the  app.,  and  no  processes 
connected  with  bleaching  or  with  dyeing  are  conducted 
upon  the  premises.  After  the  app.  has  performed  the 
last-named  processes  npon  doth  that  requires  to  be 
dyed,  it  does  not  come  again  to  his  hands,  but  is  cut 
by  the  fnstian  cntter,  and  is  then  sent  to  be  dyed  and 
finished.  This  applies  to  goods  that  are  only  in  part 
finished  by  the  app. 

Bleaching  converts  grey  goods  into  white  goods. 
This  is  effected  by  various  processes,  and  these  differ 
according  to  the  lund  of  doth  and  the  purposes  for 
which  it  is  intended.  In  the  case  of  the  lighter 
description  of  cotton  cloth,  called  calicoes,  the  first 
process  at  the  bleach  works  is  to  fire  it.  That  is  done 
by  pasmng  the  doth  over  heated  iron  or  gas  lights, 
and  the  object  is  to  take  the  woolly  fibres  off  the  face 
of  the  doth.  It  is  next  washed  and  boiled  in 
various  vessels,  in  connection  with  which  various 
chemical  compounds  are  used  until  the  cloth  becomes 
white.  It  is  then  passed  through  a  machine  called  a 
wetting-out  mangle,  or  squeezer,  for  the  purpose  of 
taking  out  the  creases.  This  completes  the  process  of 
bleaching  (calicoes)  strictiy  so  called.  The  cloth  is 
afterwards  finished.  To  effect  this  the  doth  is  stiffened, 
which  is  effected  by  compresung  a  certain  quantity  of 
liquid  starch  into  the  cloth  by  means  of  a  machine 
called  a  stiffening  machine ;  after  which  the  cloth  is 
dried ;  and  lastly,  it  is  calendered,  that  is,  pressed  be- 
tween revdving  cylinders,  or  rollers,  which  are  either 
heated  or  cold,  according  to  the  kind  of-  finish 
intended  to  be  put  upon  the  doth.  It  is  then 
hooked  or  plaited  into  folds,  and  finally  padded,  that 
is,  placed  between  bleachers'  boards  or  wrapped  in 
sheets  for  the  purpose  of  conveyance  from  the  works 
to  the  warehouse  of  the  manufacturer  or  merchant. 
All  the  varions  processes  above  mentioned  as  being 
undergone  by  the  doth  subsequent  to  the  squeezing 
and  previous  to  packing,  are  called  in  the  trade  by 
the  collective  name  of  finishing,  and  are  almost  in- 
variably, but  not  always,  carried  on  at  the  same 
works  as  the  bleaching,  and  in  connection  with  and 
as  part  of  the  trade  or  occupation  of  bleaching. 

In   the   case  of    fustians,  the   first   prosess   at 
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the  bleach  works  is  to  ash  ind  scour  it.  That 
is  done  by  first  pasnng  the  cloth  through  a 
liqnor  composed  of  soda  and  boiling  water,  and 
afterwards  through  a  liqaor  composed  of  vitriol  and 
water.  It  is  then  passed  through  other  liqaors,  in 
which  Tsrions  chemical  componuds  are  need,  until  the 
cloth  becomes  white.  It  is  then  passed  through  the  wet- 
ting-out mangle  or  squeezer  for  the  purpose  of  taking  out 
the  creases.  This  completes  the  process  of  bleaching  fos- 
tians,  strictly  so  called.  This  cloth  is  afterwards  finished ; 
to  effect  this  npon  bleached  fustians  the  cloth  is 
stiffened  as  above  described ;  after  which  it  is  dried, 
re-raised,  and  lastly  it  is  hooked  or  plaited,  and  sent 
into  the  warehouse  of  the  manufacturer  or  merchant. 
The  processes  of  finishing  lastly  mentioned  are  almost 
invariably,  but  not  always,  carried  on  at  the  same 
works  as  the  bleaching,  and  in  connection  with  and  as 
part  of  the  trade  or  occupation  of  a  bleacher. 

Dyeing  converts  grey  goods  into  coloured  goods 
by  the  use  of  various  colours  in  solntion.  In 
the  case  of  calicoes,  the  first  process  is  to  fire 
the  cloth  as  mentioned  above,  it  is  afterwards 
bleached  as  hereinbefore  described  (if  necessary  for  the 
purpose  for  which  it  is  intended,  bat  not  otherwise) ; 
and  then  passed  through  the  coloured  liquid,  and  is 
then  dried.  This  completes  the  process  of  dyeing 
calicoes  properly  so  called.  The  cloth  is  afterwards 
finished.  To  effect  this  the  cloth  is  stiffened,  dried 
and  calendered  in  like  manner  as  mentioned  above.  It 
is  then  hooked  or  plsited,  and  finally  conveyed  to  the 
warehouse  of  the  manufacturer  or  merchant 

All  the  various  processes  above  mentioned,  as  being 
undergone  by  the  cloth  for  the  purpose  of  finishing,  are 
carried  on  at  the  same  worb  as  the  dyeing  process, 
and  in  connection  with  and  as  part  of  the  trade  or  occu- 
pation of  a  dyer,  but  none  of  them  are  carried  on  at  the 
app.'s  works,  the  app.  not  being  a  finisher  of  the  class 
of  goods  to  whiw  the  above-mentioned  processes 
apply. 

In  the  case  of  fustians,  the  first  process  is  to 
perch  the  doth  on  the  bade,  if  the  colour  requires 
that  it  should  be  so,  but  not  otherwise  ;  the  cloth  is 
afterwards  bleached,  as  hereinbefore  described,  and  is 
then  passed  through  the  coloured  liquid,  and  then 
dried.  This  completes  the  process  of  dyeing  fustians, 
properly  so  called.  The  doth  is  afterwards  finished. 
To  effect  this  the  cloth  is  stiffened,  dried,  raised,  and 
sheared,  in  the  like  manner  as  mentioned  above.  It 
is  then  hooked  or  plaited,  and  finally  conveyed  to  the 
warehonae  of  the  manufacturer  or  merchant.  Maay 
of  the  varions  prooesses  of  finishing  are  usually  car- 
ried on  at  the  same  works  as  the  dyeing  process,  and 
in  connection  with  and  as  part  of  the  trade  or  occu- 
pation of  a  dyer.  The  app.  does  not  perform  any  of 
the  sud  several  last-mentioned  processes  on  dyed  fus- 
tians. In  addition  to  what  is  heretofora  stated  as  to 
packing,  the  same  expression  is  used  to  describe  the 
making-np  of  goods  (by  means  of  hydraulic  pressure) 
in  bales,  for  exportation.  Steam  power  is  used  for 
this  purpose ;  but  this  process  is  generally  carried  on 
at  the  warehouses,  and  not  at  the  bleaching  works,  or 
at  the  works  of  a  percher,  stiffener,  raiser  and  shearer. 
The  trade,  bnuness,  or  occupation  of  the  app.  Mr. 
Bobert  Howarth  is  that  of  a  percher,  stiffener,  raiser 
and  shearer,  otherwise  a  finisher  of  grey  goods  exdu- 
sivdy ;  no  process  connected  with  bleaching  or  with 
dydng  is  carried  on  by  him  or  npon  his  premises  or  any 
part  thereof.  The  app.  does  not  buy  or  sell  any  goods, 
but  only  performs  the  four  procesies  above  mentioned 
tipon  grey  goods  belonging  to  other  persons,  which, 
after  bmng  returned  by  him  to  the  customer,  may  be 
in  whole  or  in  part  sold  in  the  grey,  or  may  be  in 
whole  or  in  part  bleached  and  dyed  on  other  premises. 
His  premises  consist  of  a  boil^g  in  which  children, 
within  the  meaning  of  the  Factories  Act,  are  employed, 
and  in  which  steam  power  is  used  in  the  occupation  of 


perching,  stiffening,  raising  and  shearing,  otherwise 
finishing,  of  cloth  of  cotton  commonly  called  fustian. 

On  behalf  of  the  app.  it  was  contended  before  me, 
that  the  Bleaching  and  Dyeing  Works  Act  1 860,  viz. 
23  &  S4  Vict,  c  78,  only  applied  to  bleaching  works 
ordinarily  so  called  and  dyeing  works  ordmaiily  to 
called,  and  that  as  no  process  connected  with  bisachiog 
or  with  dydng  was  carried  on  by  or  on  the  premises  of 
the  app.,  and  as  his  business  waa  an  occupation  en- 
tirely separate  and  distinct  from  each  of  them  respee- 
tively,  his  works  were  not  bleaching  worlcs  or  dydng 
works  within  the  meaning  of  the  statute. 

Also  that  the  word  "  finishing  "  used  in  the  statote 
was  meant  to  apply  strictly  to  the  process  of  finishing 
performed  by  the  bleacher  on  the  bleached  goods,  an<l 
by  the  dyer  on  the  dyed  goods  as  described  above,  and 
as  andliary  to  the  prindpal  operation  of  bleaching  er 
dyeing,  and  that  the  words  "  finishing  worlcs "  used 
in  the  11th  section  of  the  statute  were  meant  to 
apply  to  that  portion  of  the  bleaching  works  or 
dyeing  works,  as  the  case  might  be,  where  the  pro- 
cess of  finishing,  as  ancillary  to  the  prindpal  operMion 
as  lastly  described,  was  carried  on. 

Upon  these  facta  I  dedded  that  the  offence  charged 
against  the  app.  was  proved,  and  convicted  him  in  a 
penalty  of  20<;  the  gronnd  of  my  decision  being,  that, 
according  to  the  true  interpretation  of  the  7th  section 
of  the  Bleaching  and  Dyeing  Works  Act  1S60,  taken 
m  conjunction  with  the  lltb  section  of  the  same 
statnte,  the  works  of  the  app.  were  works  within  tbs 
provisions  of  that  Act. 

The  app.  being  dissatisfied  with  my  dedsiOD,  u 
being  erroneous  in  point  of  law,  has  required  me  to 
state  a  case  pursuant  to  the  statute  20  &  21  Vict.  c. 
43,  for  the  opinion  of  this  honourable  court,  which  I 
have  therefore  stated  accordingly  as  al>ove. 

The  question  for  the  opinion  of  the  court  is,  there- 
fore, whether  my  decision  wss  or  was  not  erroneous 
in  point  of  law, 

MettUh,  Q.  C.  and  Ltmcke  for  the  app. 

WeU)g  for  the  reap. 

WiLUAMS,  J. — I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  app.     This  Act  of  Parliament  is 
certamly  drawn  in  language  that  admits  of  the  argu- 
ment that  has  been  raised  in  support  of  the  con- 
viction.     I  cannot    say  that  there   is    not  a  mode 
of  expression  in  respect  of   bleaching  that  leads  to 
some  argument,  espedally  when  you   look  to  the  lan- 
guage of  the  11th  section  of  the  Act  of  Parliament,  and 
looking  to  the  particular  words  employed  as  addressed 
to  the  case  of  bleaching  works  in  the   sense  in  which 
the  app.  carried  on  finishing  works.      And   looking  to 
the  general  language  of  the  Act,  and  particularly  to  the 
schedule  to   which  my  brother  Byles   has  called  our 
attention  at  the  close  of  the  argumeikt,   I  think  it  im- 
posuble  to  doubt  that  the  finishing  that  is  mentioned 
in  the  Act  is  the  finishing  inddental  to  the  occapatiom 
of  bleaching  or  dyemg,  and  the.  finishjpg  carried  on  by 
the  apparent  operation  antecedent   to   finishing  and 
dyeing  ia  not  at  all  inddental  to  that  operation,  and 
tbere^re  not  within  the  meaning  of  the  Act;  and.tiier»- 
fore  this  conviction  was  wrong. 

WnxES,  J. — I  see  no  reason  for  dissenting  from  th< 
decision  of  my  brother  Williams. 

Bnxs,  J. — I  agree  with  the  rest  of  the  court.  II 
it  had  not  been  for  the  7th  and  the  lltli  sections  ii 
would  have  been  plainly  beyond  a  donbt  that  this  Ad 
of  Parluunent  applies  to  bleaching  and  dyeing  works  pro 
perly  so  called,  and  to  nothingelse,  for  the  interpretatioi 
of  thepreamble  only  strikes  at  bleaching  works  anddyeini 
works,  and,  as  my  brother  Wilhams  has  pointed  out 
the  two  schedules  only  relate  to  the  bleaching  works,  c 
dyeing  worlds,  and  there  is  nothing  to  be  found  in  th 
first  six  section  of  the  Act,  nor  in  any  of  the  subsequei 
sections  except  the  7th  and  1 1th,  to  make  it  posaib 
that  they  shall  have  a  wider  construction.     With  n 
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i)«e(  to  the  7th  section,  the  word  "  finighing  "  is  ued 
t«iee;  first  in  the  middle  of  the  section,  and  then  at 
tin  end  of  the  section :  it  is  osed  among  the  processes 
ihich  precede  ptddng,  and  are  described  as  the 
"  bleschiog,  dyeing,  or  finishing."  I  conceire  that 
that  clearlj  means  finishing  as  incidental  to  bleaching 
ud  d/ang.  And  that  is  rendered  clearer  still,  as  has 
bnn  airesdj  pointed  out,  if  jron  look  to  the  close  of  the 
Tiii  HCtion.  There  the  operation  of  bleaching  in  the 
4fta  air  is  allnded  to  and  includes  every  process  for 
UodiiDg,  dyoog  and  finishing.  It  seems  to  me  it  is 
a  finishing  which  is  probatily  bleaching  in  the  open  air. 
TlieoalyrealdifficDltyisnivedby  the  llth  section.  Bat 
pntnbly  the  real  history  of  the  llth  section  is,  that 
vben  the  person  who  drew  that  section  came  to  look 
IS  tlH  7th  section,  he  adopted  the  words  '*  bleaching, 
ijmg,  or  finishing,"  withont  altering  it  into  "  blesch- 
is^  dyeing  and  finishing."  Bat  it  is  impossible  to 
Itn  a  literal  constraction  quite  consistent  with  the 
cautniction  Mr.  Hellish  put  upon  the  words,  it  may 
b«  this  Act  of  Parliament  refers  to  and  includes  finish- 
JBg  wo^  which  are  after  the  bleaching  and  dyeing. 
Suppose  in  the  coarse  of  the  subdivision  of  labour  the 
iijociiing  should  be  divided  into  two  processes,  the  last 
put  is  the  finishing  part ;  and  that  constructian  is 
<fil»  consisteDt  again  with  the  two  scbedoles.  There- 
Ion,  that  may  be  •  satisfactory  ezpUnation  of  the 
llth  section.  But  however  that  may  be,  I  cannot  say 
tint  I  can  entertain  any  doubt  at  all  that  the  finishing 
tiiere  spoken  of  is  the  finishing  which  is  the  com- 
fe&m  of  the  bleaching  and  dyeing. 
KzAnao,  J. — I  am  of  the  same  opiaion. 

Juigmentfor  the  app. 


00T7KT  OF  KXOUKQTTBR. 

■•folal  br  F.  KULR  and  a.  LnoB,  Ewits.,  Banrlstan- 

at-Law. 

ifottdta/,  June  9. 
Taixob  (app).  V.  OaAH  (reap.) 

llt/mimetit-kotue  licence— Dandng-rootn — Ueanau) 
»f  "  pubKc  refreikmeat,  retort  md  entertaintaett " 
aetferde  23  #  24  Vkf.  c  27. 

Tie  teofpier  of  a  Actus  i^t  in  it  a  publio  dtmeuig- 
nom,  tahere  each  person  who  entered  vat  charged 
3i.  Xo  Ugmr  vat  kga  there,  but  if  ang  vititor 
la  tie  daacing^roota  required  beer  the  money  for 
tie  qaoMtitjf  reqaind  loot  previoutly  paid  to  the 
tavaat,  who  thententfor  it  to  a  neighhomingpiib- 
He-iome. 

7i<  occ>;pter  of  tueh  dandng-room  had  no  ficenoe, 
Kfon  an  information  agaiait  him  for  keying  open 
hit  home  for  pmblic  n/rethmaU,  retort  <md  enter- 
'uMMnf  vilhotU  a  licence  under  the  Sefrethment- 
insn  and  Wine  lActncet  Act,  23  i  24  Vict- 
e.  27,  the  magittrate  ditmitted  the  information  on 
d<  grotaid  that  the  evidence  did  not  bring  the  house 
*Uw  the  ^^fiaition  given  by  the  Act,  at  a  houte 
^K  open  for  public  refrethment,  resort  and  euiir- 
tuimieal: 
,Bdi  («poa  ofi^Mai  to  the  Court  of  Ex.),  that  ike  ma- 
git^at^t  deation  wot  correct. 

Merlin,  B.  dubilante. 
"^  was  a  case  stated  for  tJie  opinion  of  tlio  ooort 

i^th*  numtiate  of  Catdifi,  under  the  20  &  21  Vict. 

llu  app.  Taylor  wai  an  ofBcer  of  excise,  and  he 
'•id  this  infivmatioa  against  the  resp.  Oram  under  the 
fi  &24  Tiot.  c  27,  for  keeping  a  refreshment-bouse 
*>thaa  a  Boence.  The  ofience  was  charged  to  have 
^  committed  on  three  several  days,  in  respect  of 
"ft  of  which  a  penalty  of  202.  was  claimed  under 
*«  9th  section  of  the  Act  of  Parliament.  The  reBp.'s 
Cnisc*,  in  Bute-street,  Cardiff,  conssted  of  a  long 
f^V  oommnnicating  with  a  room  partly  famished 
»  a  bar,  and  opemog  into  another  room  of  larger 


size  which  was  used  as  a  dandng-saloon,  and  on  the 
occasions  referred  to  a  great  namber  of  men  and 
women  were  seen  dancing  there.  Many  men  were  also 
seated  at  a  table  in  the  centre  of  the  rtxim,  drinking 
beer  and  singing.  There  was  not  any  store  of  liquor 
on  the  premises,  nor  any  other  liquor,  except  beer,  seen 
there.  Any  person  who  desired  beer  had  to  hand  the 
money  to  the  resp.  or  his  servant,  in  order  that  the 
beer  might  be  sent  for  from  a  pablic-house  near.  Each 
person  was  charged  and  paid  3d.  on  admisdon. 

The  resp.  had  not  obtained  any  licence  for  a  refresh- 
ment house.  £y  the  23  &  24  Vict.  e.  27,  s.  6,  it  ia 
provided  that  "All  bouses,  rooms,  shops,  or  buildings 
kept  open  for  publio  refreshment,  resort  and  entertainment 
at  any  time  between  the  bonrs  of  nine  o'clock  at  night 
and  five  o'clock  the  following  morning,  not  being  licensed 
for  the  sale  of  beer,  cider,  wine,  or  spirits,  respectively, 
shall  be  declared  refreshment-houses  within  this  Act, 
and  the  resident  owner,  tanaht,  or  occupier  thereof, 
shall  be  required  to  take  out  a  licence,  onder  this  Act, 
to  keep  a  refreshment-honse ;  and  every  person  who 
shall  keep  any  house,  room,  shop,  or  building  for  the 
purpose  of  selling  therein  any  victuals  or  refreshment 
to  be  consumed  on  the  premises  where  the  same  shall 
be  sold  (except  beer,  cider,  wine  and  spirits,  sold  re- 
spectively under  a  proper  licence  in  that  behalf) ;  and 
every  person  who  shall  keep  any  house,  room,  shop,  or 
building  for  the  consumption  therein  by  the  pnbUe  of 
any  refreshment  (except  as  aforesaid),  althoogh  the 
same  shall  not  he  sold  therein,  may,  if  he  shall  think 
fit,  take  out  a  licence  under  this  Act  to  keep  a  refresh- 
ment-house." 

The  form  of  licence  (as  given  in  the  schedule  of  the 
Act)  is:  "We,  the  undersigned,  being  the  collector 
and  supervisor  of  excise  fwr,  &c.,  do  hereby  authorise 
and  empower  A.  B.,  a  botiseholder,  in  &&,  to  keep 
open  his  house  as  a  refreshment-hoose,  and  to  sell  any 
victoal  or  refreshment  to  be  consumeid  therein  and  in 
the  premises  thereunto  belonging,  provided  that  for 
the  sale  of  any  exciseable  liquor  he  shall  have  in  force 
a  proper  licence  granted  to  him  on  that  behalf,"  &0. 

The  magistrate,  B.  0.  Jones,  Esq.,  on  hearing  the 
information,  dismissed  it  on  the  grounds  that  the 
evidence  given  in  support  of  it  did  not  bring  the 
house  within  the  definition,  because,  although  a  place 
of  publio  resort,  it  was  not  a  place  for  public  refresh- 
ment, because  no  refreshments  at  all  were  kept,  only 
one  kind  was  obtainable,  and  the  obtaining  of  that 
depended  upon  the  chance  of  procuring  it  elsewhere ; 
nor  of  public  entertainment,  becanae  that  word 
signifies  not  divermon  or  amusement,  bnt  the  provision 
of  food,  drink,',and  whatever  else  may  be  reasonably 
required  for  the  personal  comfort  of  guests,  and  of 
such  entertainment  there  was  no  evidence ;  because 
the  taking  out  of  a  licence  for  such  a  house  as  the  one 
mentioned  in  the  section  is  optional ;  because  the 
licence,  if  taken  ont,  would  not  authorise  the  sale  of 
beer  or  other  exciseable  liquor;  because  it  appears 
from  the  form  of  licence  in  the  schedule  to  the  Act 
that  the  sale  of  beer  is  expressly  excepted  from  its 
authority,  so  that  a  person  could  not  obtain  a  licence 
under  this  Act  if  beer  were  the  only  refreshment 
offered  for  sale  or  consumption  by  him ;  and  because  it 
followed  from  this,  that  where  beer  is  the  only 
refreshment  consumed  the  definition  in  the  first  part 
of  the  section  would  not  be  satisfied,  and  the  keeper 
of  such  a  house  could  not  be  held  liable  to  the 
penalties  imposed  by  the  Act  for  not  taking  out  a 
licence  which  would  not  have  the  effect  of  enabling 
him  to  do  that  which  be  is  charged  with  doing. 

Lode,  Q.C.  (.Weleby  with  him)  for  the  app.— This 
was  a  dandng-saloon  where  any  visitor  to  it  who  pro- 
vided the  money  was  supplied  with  any  quantity  of 
beer  ordered  there.  It  was,  therefore,  a  place  kept 
open  for  public  refreshment,  resort  and  entertainment. 
The  6th  section  would  apply  to  the  case  of  a  man 
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who  took  his  own  beer  into  snch  a  houM  and  drank 
it  there.  1'be  music  and  dancing  there  certainly  make 
-it  »  place  of  public  entertainment. 

Folaad,  contr^  for  the  resp. — The  magistrate  has 
fonnd  that  tbia  bouse  was  kept  open  for  dancing,  and 
for  that  alone.  There  was  no  profit  on  the  beer 
ordered,  it  was  paid  for  by  the  person  giving  the 
order,  and  then  sent  for  by  the  servant  of  the  resp. 
from  some  neighbouring  public-house.  The  1st  section 
regulates  the  rates  at  which  refreshment-houses  are  to 
be  licensed ;  and  if,  with  the  assistance  of  the  6tb 
section,  the  proTision  is  to  be  extended  to  this  case,  so 
must  it  be  to  the  case  of  a  lecturer  who  supplies  bis 
audience  with  iced  water  in  an  interral  of  bis  address. 
The  latter  part  of  the  6tb  question  applies  to  cases 
like  the  present.  Persons  in  that  sitoation  may  take 
ont  a  licence  if  they  please,  bat  are  not  compelled  to 
4o  so.  Suppose  a  man  were  to  pot  a  drinking- 
fonotain  in  a  room  and  invito  the  public  to  drink, 
would.he  be  compelled  to  take  ont  a  licence  ?  If  the 
■case  is  a  question  of  fact,  and  the  magistrate  has  con- 
mdered  it,  the  court  will  not  send  it  back :  {Hall  v. 
-Green,  9  Ex.  247 ;  Grtgoryy.  Tavtmor,  6  Car.  &  P. 
.S80;  Marki  v.  Benjamin,  5  M.  &  W.  665;  and 
sect.  41,  were  referred  to.) 

Locke  was  heard  in  reply. 

Poi.ixx::k,  C.  B. — I  am  of  opinion  that  the  appeal 
should  be  dismissed.  The  question  is,  wbe^er  the 
respondeut's  house  was  a  plaos  of  public  refreshment, 
-resort  and  entertainment.  If  not  all  three,  it  is  not 
within  the  meaning  of  the  Act  of  Parliament.  Mo 
doubt  it  was  a  place  of  resort,  and  it  may  have  been 
•  place  of  refreshment ;  bat  as  to  the  meaning  of  the 
<word  "  eatertainment,"  I  think  the  magistrate  was 
right.  If  the  word  "  entertainment "  had  been  found 
along  with  the  word  "  refreshment,"  in  other  places,  I 
should  have  been  disposed  to  think  that  it  was  meant 
to  express  the  gratification  of  other  senses  than  the 
taste — those  which  cause  enjoyment  to  the  eye  or  the 
-mind.  "Entertainment"  is  another  expreanon  for 
that  which  may  be  tantamount  to  "  refreshment,"  and 
more,  it  may  include  a  more  adequate  provision.  It  is  a 
word  of  ambiguous  meaning,  and  if  different  things 
were  intended,  I  should  have  thought  music  and  dancing 
would  have  been  mentioned  in  terms ;  as  the  Act 
stands,  the  probable  meaning  is  that  the  entertainment 
is  to  be  e/uK&m  generii.  The  4l8t  section  of  the 
Act  appears  to  strengthen  this  view  of  the  matter.  It 
enacts  that  "  soy  person  who  shall  be  drunk,  riotous, 
qnarrelsome,  or  disorderly  in  any  shop,  house,  pre- 
mises, or  place  licensed  for  the  sale  of  beer,  wine,  or 
spirituous  liquors  by  retail  to  be  consumed  on  th  e  premises, 
or  for  refreshment,  resort  and  entertaiimient  tmder  the 
provisions  of  this  A[ot,  and  shall  refuse  or  neglect  to  quit 
snob  shop,  house,  premises,  or  place  upon  being  requested 
so  to  do  by  the  manager  or  oocnpier,  or  his  agent  or 
servant,  or  by  any  constable,  shall,  on  conviction 
thereof  before  one  justice,  be  liable  to  pay  a  fine  not 
exceeding  40s."  In  construing  a  penal  Act  of  Parlia- 
meat  we  should  take  care  not  to  extend  the  pro^ 
visions  beyond  what  the  Legislature  has  clearly  ex- 
pressed. The  magistrate  found  there  was  no  evidence 
of  the  house  bemg  a  place  of  entertainment  within  the 
meaning  of  the  Act  of  Parliament,  and  I  incline  to 
think  his  exposition  of  the  word  "  entertaiimient "  is 
correct ;  but  whether  right  or  wrong,  he  finds  that 
there  was  not  sufficient  evidence  before  him  to  satisfy 
him  upon  it;  be  bad  jarisdiction  to  consider  the 
natter,  and  be  did  so  upon  the  proper  legal  footing ; 
be  determined  it  in  the  way  that  I  have  stated,  and 
we  ought  not  to  interfere  with  his  decision  or  send  it  back. 

Mabtin,  B.— I  do.  not  difiisr  from  the  rest  of  the 
court,  but  as  to  the  qnestion  of  fact,  if  that  were  left 
for  my  decision,  I  sbonld  differ  from  the  ma^trate, 
because  I  think  the  bouse  was  kept  open  for  pablic 
report,  refreshment  and  eotertsinment    It  is  not  re- 


quisite to  define  exactly  what  "entertainment"  is, 
but  there  can  be  little  doabt  that  there  was  entertain- 
ment there.  Ttie  nugistrste  foimd,  ss  the  fact  was, 
that  this  place  was  a  dancing-room ;  that  there  was 
a  public-house  near  it,  where  the  beer  ordered  and 
pitid  for  was  obtained  for  the  nse  of  those  firequentiiig 
the  dandng-room,  and  in  all  probability,  if  the  resl 
truth  were  known,  the  resp.  had  some  share  or  partici- 
pated in  the  profits  of  the  sale  of  the  beer  so  supplied. 
It  appears  that  some  persons  went  to  the  dancmg- 
loom  for  the  porpose  of  dandng  only,  and  others  that 
did  not  dance  at  all,  but  sat  there  likening  to  songt, 
observing  what  was  going  ou  and  drinldug  their  beer, 
I  do  not  attach  very  mnob  weight  to  the  language  of 
the  form  of  the  licence,  but  the  conclusion  which  I 
should  have  come  to  upon  the  facta  would  have  bees, 
that  this  room  was  kept  open  for  the  three  pnrposa 
mentioned  in  the  Act  of  Parliament.  It  was,  however, 
for  the  magistrate  to  decide,  and  the  question  for  us 
to  determine  is,  whether  he  was  wrong  in  point  of  hr; 
I  am  not  now  prepared  to  say  that  be  was,  altbougfa, 
if  the  matter  should  be  argued  agun,  I  vish 
distinctly  to  be  understood  as  having  not  spoken  cod- 
clusively  upon  it. 

Brauwell,  B.— I  think  the  magistrate  was  eoirtct 
in  the  ccndnsion  be  came  to,  and  I  agree  with  him 
entirely  ou  sU  the  law  and  the  facts.  It  is  not 
necessary,  in  my  opinion,  to  distinguish  between 
"entertainment"  and  "refreshment."  The  facts  sre, 
that  there  was  a  dandng-room,  in  which  many  per- 
sons assembled ;  soma  of  Uiem  went  for  the  purpose  of 
dancing,  some  went  for  beer,  and  some  for  neither  pii> 
pose,  but  merely  to  look  on,  and  I  am  of  opinioa 
that  the  phice  was  not,  under  these  drenmstancts, 
kept  open  for  pablie  refreshment.  The  refreshmeit 
which  could  be  there  obtuned  was  not  its  mtii 
object,  and  it  was  not  kept  open  for  the  purpose  of 
supplying  refreshment.  The  language  of  the  licence  a 
a  Ucenoe  to  sell.  To  bring  this  case  within  the  measis; 
of  the  Act  of  Parliament  the  reap.,  to  qualify  himself  to 
keep  a  danoing-4aloon,  which  he  does,  would  be  oom- 
pelled  to  qnalify  himself  to  sell  beer,  which  he  docs 
not,  as  the  beer  which  is  obtained  is  bronght  from  s 
public-bouse  at  some  distance.  If  it  were  the  re^% 
public-house  where  the  beer  was  procured,  or  lis 
thereby  obtained  profit  arising  from  the  sale  of  the 
beer  supplied  to  the  persons  in  bis  boose,  the  reialt 
may  be  different,  but  the  case  does  not  disdose  this. 
I  think  the  magistrate  was  therefore  correct  on  the 
facts,  and  on  the  evidence  as  ^ven  before  him,  thit 
this  was  not  a  place  kept  open  for  pnblio  refreshment, 
resort  and  entertainment  within  the  meaning  of  the 
Act  of  Parliament,  and  I  agree  also  with  him  in  the 
reasons  he  has  given  for  arriving  at  that  conclosoo, 
and  that  his  decifflon  is  right  on  all  points. 

Chaxmeix,  B. — ^I  am  also  of  opinion  that  this 
appeal  should  be  dismissed.  The  bouse  may  be  kept 
open  for  publto  resort,  but  that  ia  not  snffident  to 
render  the  resp.  liable  to  the  penalties  imposed  by  tbt 
Act  of  Parliament.  It  is  necessary  the  house  should 
be  kept  open  for  refreshment  and  entertainment  Tbe 
magistrate,  after  hearing  the  evidence,  came  to  the 
conclusion  that  this  pUoe  was  not  kept  open  for 
pablic  eotertsinment  It  is  not  requisite  to  say  *!'>' 
my  own  condusions  would  have  been  utber  of  law  <» 
fact.  The  qnestion  now  is,  was  the  magistrate  wren;  i 
He  has  given  three  reasons  for  his  decision,  and  >> 
either  one  of  them  is  good,  the  appeal  cannot  Ik 
allowed.  I  am  disposed  to  go  farther,  and  say  thst 
all  his  reasons  mast  be  bad  before  we  can  allow  tit 
appeal,  or  that  the  three  together  constitnte  no  nf- 
fident  reason  for  his  dedsion.  I  am  not  prepared  to 
say,  upon  the  evidence  given  as  stated  in  the  cas(,tli>t 
the  mag^trate  vraa  wrong. 

Judgment  fir  the  reep. — Appeal  iitmiuei- 

Attorneys  for  reaps.,  Barie  and  Co. 
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Jtme  3,  1  and  28. 
Bna  A-io  AsoTHKB  (Execators,  &o.)  v.  Beavah 

(Clerk  to  tlia  Bndford  Town  CommiHionen). 

A^m  dahnimg  mtmdamtu  undar  C.  L.  P.  A.  18.14 

—Agaaut  dark  to  eommi—iontn  to  levg  rate — To 

fm/tnadcnofckctaudcUrkkUagretdialarytmd 

Miter  dtaiyet—Betroqjtetivt  rata—isiatiite  qfLiaa- 

UMO^PUadmg. 

Tic  atatort  of  at  attorney,  who  had  bten  a  derh 

to  eoumudoman  of  a  town,  tued  tha  commiirioner; 

ia  tit  name  of  tUir  praaU  cUrk,  for  "  agraed 

■toj,"  pagablt  bg  thtm  to  iin  for  trvieu  rtn- 

ini  •>  derk  to  tie  commiuioueri  {not  taging  a$ 

aA  amminiontrt,  or  for  the  biumets  btcarrymg 

at  de  parpof  of  the  Ad,  or  for  terviee*  done 

u  am/ag  the  Act  into  exeaUion),  and  oUo  for 

tier  uork  bg  kim  done,  ai  the  attorney  of  and 

MitrmM  for  the  conmUtionere.     The  dedanUion 

eSi)td  that  the  dM  became  a  charge  on  any  men^t 

■  liar  hands,  and  should  have  been  collected  by 

that  tmder   their  heal  Act  qf  Parliament ;  and 

Atl,  if  Ikey  had  not  tuck  mantys  m  hand,  then 

mA  iAt  became  a  charge  on  a  rate  leviable  by  the 

amaiitionert,  and  the  pits,  dtumed  a  torit  ofman- 

dau  under  the  C.  L.  P.  A.  1854,  s.  69,  to  oom- 

fd  lies  to  pay.     The  deft,  pleaded  as  to  so  mieh 

tf  the  debt  as  became  due  on  single  contract,  the 

SmiuU  of  Limitations;   also  that  no  signed  bill 

ieiUin  deStered,  according  to  the  Attorneys  Ad, 

(  #  7  VicL  c.  73 ;  and  cUso  that  the  local  Act 

Hi  net  authorise  or  allow  a  retrospective  rale  : 

BiH  <m  demurrer,  that  the  daim  for  the  services  as 

Hitinetfrom  "agreed  salary^  was  one  for  which 

lit  nmmissioners  must  onb/  be  personally  liable ; 

tiet  there  was  not  sufficient  to  show  that  it  could 

ie  laic/ally  levied  out  of  the  rate.     Auuming  the 

ictased  to  have  been  retained  by  the  commissioners, 

within  the  scope  of  their  authority  as  such,  an 

ottion  would  U»  against  their  derk,  and  then,  on  the 

jni/mnl  against  the  derk,  a  mandamus  may  be 

hei.    As  regards  the  claim  for  salary,  it  did  not 

fiStw  that  it  could  not  be  recovered  by  action  qf 

Mt,  and  that  there  uxu  no  other  remedy  than  by 

m/trdng  the  levying  of  a  rate ;  that  tha  dedara- 

6a»  uu  therefore  bad,  and  the  third  and  fourth 

fleet  good: 

Senile,  that  the  action  of  mandamus  does  not  lie 

vhen  there  is  any  other  remedy,  or  the  claim  to  the 

Ut  or  duty  may  be  litigated  therein.     Neither  tlie 

Sliele  of  Linatations,  nor  the  Attorneys  Act,  6^7 

1^  e.  73,  applies  to  the  action  qf  mmdamus. 

Tia  was  an  action  bj  the  ezecntora  of  Mr.  John 

B<^  aa  attome;,  against  deft.,  as  clerk  of  the  com- 

■■wen  for  patting  into  ezecntion  the  Act  (S  & 

'  ITS.  c.  53,  prirate  and  local)   for  improTing  the 

tm  of  Bradford,  in  Wiltshire ;  and  the  pits,  claimed 

n  tUr  declaration  a  writ  of  mandamus,  porsnant  to 

tie  CLP.  A.  1854,  sect.  68. 

The  dedaratioo  alleged  that,  after  the  passing  of  the 
aid  Act  (S  &  3  Vict,  c  63),  aod  in  the  Uretlme  of 
^  wd  J.  Bush,  deceased,  the  said  commissioners 
twme  and  were  indebted  to  the  said  J.  Bush 
iteasei,  in  debts  and  money  for  the  agreed  salary  of 
th  laid  J.  Bnsb  payable  by  the  aud  commissioners  to 
^  Old  J.  Bosh  io  his  lifetime  for  the  services  of  the 
■id  J.  Bosh  by  bim  in  hia  lifetime  done  aod  rendered 
fe  the  laid  commissioners,  as  the  derk  to  the  said 
<°nimi9sloD<n,  daly  nominated  and  appointed  in  that 
"bsif  by  the  said  commissioners  nnder  the  provisions 
rf  the  1^  Act,  and  npon  the  retainer  of  the  said  com- 
nuiioners,  and  at  their  reqnest  Al»  for  other  the 
»»4  and  Uboor,  jonmeys  and  attendances,  of  the  said  J. 
^°A  by  bim  in  bis  lifetime  done,  performed,  made  and 
V"^  as  tbe  attorney  and  solicitor  of,  and  otherwise 
i«  thi  uij  commissioners,  on  their  retainer  and  at  their 
R^Bot,  in  and  aboat  tbe  business  of  the  said  com 


miasioners,  and  for  fees  due  and  of  right  payable  to- 
the  said  John  Bnsh  in  his  lifetime  in  respect  thereof 
by  the  said  commissioners,  and  for  money  and  materials 
and  necessary  things  by  the  said  J.  Bnsh  in  his  life- 
time provided  and  expended  and  used  in  and  about 
the  said  work  and  labour  and  journeys  for  the  said 
commissionen,  and  at  their  request,  and  for  money  paid 
by  the  said  J.  Bush  in  his  lifetime  for  those  of  th* 
sud  commissionsis  at  their  request,  and  for  money 
found  to  be  due  from  tbe  said  commissioners  to  tha 
said  J.  Bush  on  account  in  his  lifetime  stated  betweeo- 
tbe  said  J.  Bush  and  the  said  commissioners  of  and 
concerning  the  moneys  due  to  tbe  said  J.  Bush  for 
the  aforesaid  work  and  labour,  moneys  expended,, 
materials  provided  and  moneys  paid,  which  said  debts 
and  moneys  before  and  at  tbe  time  of  the  death 
of  the  said  J.  Bnsh  were  and  remained  due  and> 
owing  to  him,  and  still  remain  due  and  owing  to  th» 
pits,  as  executors  as  aforesaid.  And  the  pits,  say 
that  the  same  debts  and  moneys  being  and  remaining 
so  due  and  owing  to  them  as  such  executors  as  aforesaid, 
the  same  debts  and  moneys  became  and  are  a  charge- 
and  chargeable  upon  any  moneys  and  funds  which  might 
be  in  the  hands  of  the  said  commissioners,  and  which 
should  have  arisen  and  been  collected  by  them  undec 
and  by  virtue  of  the  said  Act,  and  if  the  said  com- 
missioners shonld  not  have  in  their  hands  any  sncb 
moneys  and  funds  sufficient  to  pay  and  satisfy  such 
debts  and  moneys  so  due  and  owing  to  tbe  pits,  as 
such  executors  u  aforesaid,  then  the  said  debts  and 
moneys  became  and  are  a  charge  and  chargeable  upon 
a  rate  and  assessment  leviable  and  to  be  levied  and 
collected  by  the  said  commissioners  under  tbe  pro- 
visions of  the  said  Act.  And  the  pita,  further  say,, 
that  by  reason  of  the  aaid  debta  and  moneys  being 
still  owing  to  them  as  such  execnton  as  aforesaid,, 
they  became  and  were  and  are  as  such  executors 
personally  interested  therein,  and  ahio  personally 
interested  in  any  such  moneys  and  funds  which  may 
be  in  the  hands  of  the  said  commissioners,  and  which 
should  have  arisen  and  been  collected  by  them  under 
and  by  virtue  of  tbe  said  Act ;  and  if  the  said  commis- 
sioners shonld  not  have  any  such  moneya  and  funds 
sufficient  to  pay  and  satisfy  such  debts  and  moneya  to 
the  pits,  aa  such  executors  as  aforesaid,  personally) 
interested  in  the  rating  and  assessing  and  collecting 
and  levying  a  rate  to  be  charged  and  chargeable  with 
the  payment  to  the  pits,  as  such  executors  as  aforesaid 
of  the  said  debts  and  moneys  so  due  and  owing  to  them 
as  aforesaid  within  the  meaning  of  the  C.  L.  P.  A. 
1854,  to  wit,  to  tbe  amount  of  all  the  moneys  so  due- 
and  owing  to  them  aa  executors  as  aforesaid.  And  the 
pits,  say,  that  being  so  interested,  afterwards,  and 
within  a  reasonable  time  in  that  behalf  before  the  com- 
mencement of  this  suit,  they  demanded  of  and  re- 
quested the  said  commusioners  to  pay  and  satisfy  the 
pits.,  as  such  executors  as  aforesaid,  the  said  debts  and 
moneys  so  due  to  them  out  of  any  such  moneys  or  funds 
as  aforesaid,  if  any,  in  their  hands  available  for  such  pur- 
pose, but  if  not,  then  the  pits,  demanded  and  requested 
the  said  commissioners  to  levy  a  rate  under  the  powers 
of  the  last-mentioned  Act,  for  the  purpose  of  tbe  pay- 
ment of  such  debts  and  moneys  so  dae  and  owing  to- 
them  as  aforesaid,  but  that  the  said  commissioners  have 
wholly  neglected  and  refused  so  to  do,  and  tbe  pita., 
as  such  executors  as  aforesaid,  by  reason  of  tbe  non- 
performance by  tbe  said  commissioners  of  their  duty  in 
that  behalf,  have  sustained  damages  to  the  amount  of 
all  the  debts  and  moneys  so  due  and  owing  to  them 
as  aforesaid,  and  therefore  the  plis.  claim  a  writ  of 
mandamus  commanding  the  said  commissiouers  to  pay 
and  satisfy  the  pits.,  as  such  executors  aa  aforesnid,  the- 
said  debts  and  moneys  so  due  and  owing  to  them 
as  aforesaid,  out  of  any  such  moneys  or  funds  as  afore- 
said, if  any.  in  their  hands  available  for  that  purpose ; 
and  if  the   said  commissionen  have  not  any  suoIl 
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moneys  or  fnads  as  aforesaid  in  their  hands  available 
for  snch  porpose,  then  commanding  the  sud  commis- 
sioners to  assess  and  levy  a  rate  nnder  the  powers  in 
the  said  first-mentioned  Act,  for  the  purpose  of  the 
payment  of  the  said  debts  and  moneys  so  dae  and 
owing  to  them  as  soch  ezecntors  as  aforesaid. 

Fleas:— 1.  Kerer  indebted.  2.  Payment.  3.  To 
so  mnch  of  tbe  plt.s'  alleged  debts  and  moneys  as 
becMne  doe  npon  simple  contract,  that  the  said  causes 
of  a<^on  hereby  pleaded  to  did  not  arise  or  aocme 
.within  six  years  before  the  oommenoeraent  of  this  suit. 
4.  As  to  the  debts  and  moneys  claimed,  except  the 
said  "  agreed  salary,"  that  the  work  was  done  and  the 
serrioe  rendered  by  tbe  said  J.  Bush,  deceased,  as  an 
attorney  and  solicitor,  and  that  no  ngned  bill  had  been 
delivered  as  required  by  the  Attorneys  and  Solicitors  Act, 
6  &  7  Vict.  c.  73.— The  Sth,  6tb,  7tb,  8th  and  9th  pleas 
trareraed  the  Tarioos  allegations  in  tbe  declaration. 
10,  To  so  mnch  of  the  declaration  as  relates  to  the 
said  claim  for  a  maniianiiM,  that  the  debts  and  moneys 
in  the  declaration  mentioned  aocmed  dne  many  years 
before  tbe  oommencemnit  of  ibis  suit,  t.  e.  part  thereof, 
to  wit,  15/.  4t.  9d.,  accrued  in  or  prior  to  the  year 
1841,  other  part  thereof,  to  wit,  a66{.  13«.  2d.,  in  or 
prior  to  the  year  1850,  and  the  residue  thereof,  to  wit, 
&c.,  in  or  prior  to  the  year  1857;  that  the  commissioners 
had  not  at  that  time  nor  since  funds  or  moneys  in  band 
applicable  to  the  pits.'  claim ;  that  they  have  duly 
collected,  &c,  and  duly  applied  all  moneys  which  bad 
come  to  their  nands  as  such  commissioners  according 
to  the  Act  of  Parliament,  except  a  small  part  which 
bad  been  set  to  satisfy  other  just  claims  npon  the 
said  commissioners,  which  had  arisen  and  accrued  long 
since  the  debts  and  moneys  in  tlie  declaration  men- 
tioned ;  that  the  whole  amount  of  any  moneys  that 
could  be  raised  by  ^the  commissioners  by  any  rate 
made  or  to  be  made  would  be  required  to  meet  said 
jnst  claims,  and  the  current  costs,  charges  and  expenses 
of  tbe  year  in  which  snch  rate  might  be  made,  other 
than  the  pits.'  claim ;  that  the  amount  which  the  com- 
missioners are  empowered  to  raise  in  any  one  year  has 
not  been  and  will  not  be  more  than  sufficient  to  pay 
the  said  current  expenses  of  the  year ;  and  that  there 
never  has  yet  been,  and  is  not  likely  to  be,  any  surplus 
in  the  commissioneis'  hands  wbereout  they  could  pay 
tbe  pits.'  claim. 

Damnrrer  to  the  pits.'  declaration. 

Demurrer  to  the  3rd,  4th  and  10th  pleas. 

Tbe  pits.'  points  were: — 1.  That  good  and  suffi- 
cient grounds  are  shown  in  the  declaration  for  grant- 
ing the  mandamul  claimed.  2.  That  with  reference 
to  the  oommiasioners'  local  Act,  and  the  statement  in 
tbe  declaration,  it  was  and  is  their  duty  to  pay  the 
pits,  their  debts  out  of  any  moneys  or  funds  in  the 
commissionets'  hands  available  for  such  purpose,  and 
that,  if  tbe  commissionets  have  not  any  such  moneys 
or  funds  as  aforesud  in  their  hands  available  for  such 
purpose,  it  was  and  is  tbe  duty  of  the  commissioners, 
and  they  are  bound  to  levy  and  assess  a  rate  nnder  the 
provisions  of  their  local  Act,  for  the  purpose  of  paying 
the  pits.,  and  that  a  mandamut  will  lie  to  compd 
them  to  do  so.  3.  That  snch  duty  on  tbe  pert  of  the 
commissioners  is  an  absolute  and  not  a  conditional 
dnty.  4.  That  with  reference  to  tbe  local  Act,  it 
dearly  was  and  is  the  dnty  of  tbe  commissioners  to 
pay,  or,  if  necessary,  to  make  and  levy  a  rate  to  pay 
the  debt  doe  for  their  late  clerk's  salary. 

'As  to  the  third  plea — First,  this  being  an  action  of 
mmdamui  for  the  performance  of  an  admitted  duty, 
and  not  being  an  action  on  contract,  or  of  a  debt,  or 
for  the  recovery  of  a  debt,  the  case  is  not  within  tbe 
21  Jac  1,  c.  16.  Secondly,  that  the  cause  of  action 
disclosed  in  tbe  declaration  is  tbe  neglect  to  perform 
an  admitted  duly,  tbe  remedy  for  which  is  given  by 
the  C.  U  P.  A  1854,  and  that  neither  that  statute 
nor  any  other  limits  such  remedy  to  six  years. 


As  to  the  fourth  plea — First,  that  this  being  an 
aotion  of  oioiuiitmus  for  the  performance  of  an  admitted 
dnty,  it  is  not  in  oonseqnenoe  an  action  muntuoed  for 
the  recovery  of  fees,  charges,  or  disbntaements  for 
business  done  by  the  said  John  Bnsb,  deceased,  as  an 
attorney  and  solicitor,  within  the  6  &  7  Vict,  c  73, 
and  tbist  no  signed  bill  of  costs  was  required  to  be 
delivered  under  that  Act  before  this  action  was  com- 
menced for  the  neglect  to  perform  snch  doty. 
Secondly,  that  the  ground  of  action  disclosed  in  the 
declaration  is  the  neglect  to  perform  an  admitted  duty,, 
the  remedy  for  which  is  given  by  the  C.  L.  P.  A  ISiij. 
and  that  neither  that  statnte,  nor  any  other,  rtqnins 
the  delivery  of  any  bill  of  snch  fees,  charges,  or  dis- 
bursements before  bringing  or  maintuning  such  actios. 

As  to  the  tenth  plea — First,  that  upon  the  stste- 
ments  in  this  plea,  tbe  commissioners  were  and  are 
bound  to  make  a  rate  tmder  their  local  Act  to  pay  the 
pits,  their  debt,  particularly  the  debt  due  for  salary  as 
clerk,  and  that  with  reference  to  snch  statements,  there- 
is  nothing  to  prevent  the  commissioners  so  doing,  snd 
a  mtmdoaiua  will  lie  to  compel  them  to  do  so. 
Secondly,  that  the  power  of  the  commissioners  to  levy 
rates  under  their  local  Act  is  not  limited  to  St.  6d.  in 
the  pound,  but  that  where  a  necessary  occasion  arises 
they  may  make  and  levy  a  rate  beyond  that  sum  in  the 
ponnd,  and  that  the  pits.'  claim  disclosed  a  necessary 
occasion,  particularly  with  reference  to  the  claim  for 
salary  as  derk,  and  that  the  commissioneis  therefore 
may  and  are  bound  to  make  or  levy  a  rate  in  excess  of 
2s.  6<<.  in  the  pound  to  pay  pits.,  and  a  mandamut 
will  lie  to  do  so. 

The  defts.'  points  for  argument  were: — 1.  That  the 
declaration  is  bad  in  substance,  and  shows  no  sufficient 
ground  for  granting  a  fflatKbmiij.  2.  That  the  daim 
of  a  mandamus  a  bad,  as  asking  for  an  alternative 
writ.  3.  That  the  declaration  shows  no  duty  on  the 
commissioners  to  satisfy  tbe  pits.'  claim.  4.  That  tbe 
declaration  ought  to  have  shown  that  the  commissioneis 
had  moneys  or  funds  in  hand  applicable  to  the  pits.* 
daim,  or  that  they  conld  legally  obtain  tbe  same  by 
making  a  rate,  which  the  declaration  wholly  fails  t» 
do.  5.  That  the  declaration  fails  to  show  that  the  pits, 
have  a  personal  interest  in  tbe  fulfilment  of  the  al- 
lt{ged  doty. 

The  deft,  will  forther  contend  that  tbe  third  and 
fonrth  pleas  show  that  the  pits,  could  not  enforce  their 
daim  io  an  ordinary  action,  and  that  snch  pleas 
therefore  afford  a  good  answer  to  the  claim  for  a 
maadamui;  that,  even  assuming  the  declaration  to 
\>t  primA  facie  sufficient,  the  tenth  plea  shows  that  the 
oommissioners  have  committed  no  breach  of  duty, 
and  have  not  and  cannot  levy  or  procure  any  moneys 
or  funds  whereont  they  conld  and  ought  to  satisfy  tlie 
pits.'  clnim,  and  that  therefore  a  mandamm  ought  net 
to  be  granted  ;  that  it  stands  admitted  that  the  com- 
missioners have  no  moneys  or  funds  in  hand  applicable 
to  pits.'  claim,  and  that  the  commissioners  cannot  now 
lawfully  levy  a  rate  to  pay  snch  daim ;  wherefore  a 
taondamtM  onght  not  to  be  granted. 

PAipson,  Q.  C.  (fiuUar  with  him),  for  the  deft  in 
support  of  the  demurrer  to  declaration. — The  dedam- 
tion  is  bad ;  it  alleges  that  the  commissioners  became 
indebted  to  the  testator  for  "  agreed  salary  "  as  their 
clerk,  and  also  for  services  as  attorney  and  otherwise 
rendered  by  him  on  their  retainer,  and  in  and  about  their 
business  and  at  tbe  request  of  the  said  commissioners, 
not  saying  "  as  such  commissioners,"  and  there  is  no- 
thing to  show  but  that  it  was  for  services  rendered  to 
the  commissioners  in  then-  private  capacity  for  whicli 
they  might  or  might  not  be  personally  liable— and 
not  soch  for  which  tbe  derk  could  be  sued,  or  the  debt 
paid  out  of  the  rates.  It  does  not  show  that  the  ser- 
vices of  the  testator  were  required  for  the  eomnii.'<- 
sioneis,  as  snch  commissioners,  or  in  the  execution  "f 
tbe  powers  of  the  Act.     This  does  not  differ  from  any 
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triimrf  debt  of  a  prirate  indiridaal,  ind  the  deelantion 
Aon  no  right  to  a  moMiianHt.  ilcmdwmu  does  not 
b  ftc  a  men  penonal  debt,  and  the  declaration  ahows 
tut  the  oommiseioiien  were  pereonallj  indebted.  This 
OMrt  «iD  not  grant  a  aiaiKiBiiNu  to  make  a  pait^  pay 
liiUti.  Ifitwonldlisaa  to  that  part  of  the  claim 
*ignad  fabiy,"  the  eommiasionera  hating  power  to 
dup  die  ratea  (hot  not  retroepeetiTelj)  for  salaries 
if  im  offioan,  it  wonld  not  lie  for  the  rest  of  the 
tand,  and  the  writ  mast  be  good  entirely,  or  it  is  bad 
itafSaa.  Tbitn  is  no  ease  where  a  nmdamiu  has 
'mmHafij  for  a  debt  as  here.  Kendall  t.  Kmg, 
U  a  B.  Tas,  is  in  the  deft&'  faroor.  There  the  aotion 
•■tni(ht  by  an  architect  against  a  committee  of 
liatas  rf  county  asylums  in  the  name  of  their  derk  on 
•  Mtart  entered  mto  by  a  former  oommittee :  it  was 
kU  liat  the  action  wonld  lie  and  the  jadgment  be 
■rfiiHlIu  by  maudanuu,  the  cleric  not  being  personally 
burbot  the  clerk  abonld  be  sued  first,  and  then 
JidpnsBt  recorefed  agunst  him,  and  afterwards  a 
wadbwar  to  en&rce  that  jadgment  Hall  y.  Taglor, 
I  E.  B.  &  E.  107,  is  to  the  same  eSieet.  The  numda- 
Hi  ii  to  pay  oat  of  the  rates  or  to  lery  rates  for  the 
jnpoae^  The  writ  would  be  bad  for  being  in  the  altema- 
tin ;  but  the  rates  are  not  liable  to  this  demand,  for  it 
MWtoberatherapersonal  debt,  and  the  commissioners 
cnUaot  mske  a  retroepectire  rata :  {Reg.  t.  RoUur- 
im  Local  Board,  8E.  &  B.  906  ;  Reg.r.  BuUtmd 
&iy  RaHamf  Omptmg,  5  Q.  B. 76;  and  Ward  r. 
Xmwjb,  38  L.  J.  265,  Q.  B. ;  and  in  error,  99  L.  J. 
40,  Q.  BJ,  wen  also  referred  to.)  The  Statute  of  limi- 
ttfiots  wDold  be  a  bar  to  the  action  if  against  the 
M.  ptsonaOy ;  but  by  adopting  this  oouse  the  pits. 
Mktssniidit. 

Ciltnige,  Q.C.  (£»&,  Q.C.  and  Lopt$  with  him) 
bt  the  pl^  in  sopport  of  the  declaration  and  of  the 
imam  to  the  d^s.'  pleu. — This  case  is  in  principle 
the  Mn*  as  that  of  IVard  t.  Immdet,  upon  which  I 
idy  Sir  the  pita.  There  is  a  liability  here  under  the 
iA  ef  Pariiament  npon  the  commissioners,  and  under 
the  t9th  section  a  duty  rests  on  the  defts.  in  this 
Ktia  m  which  the  pits,  were  interested,  and  the  writ 
efaaadonu  will  lie.  If  the  defts.  hare  fnnds,  they 
Anld  pay  the  pita.'  daim  ;  if  th^  hare  not,  the  Act 
<(  Psrirnnent  enables  them  to  get  it  and  pay  the  debt. 
TMsiisabstsntially  the  same  claim  as  in  Wardr. 
iMada.  The  commiaiioneis  are  not  personally  bound 
tsf?;  bat  they  bare  a  duty  to  perform,  and  this  is 
^  JKfr  remedy,  and  the  declaration  is  good  under  the 
IW|aetiDn  of  the  C.  L.  P.  A.  18&4.  The  Statnte 
"flJihtioBS  does  not  apply  to  this  daim  of  mamfanNM, 
"fatttn  dedded  by  the  eases  referred  to.  It  wss 
■■Hd  in  the  argoment  by  the  other  side,  that  this 
daif  aaiujamiu  would  only  lie  where  the  old  pre- 
nptiitvrit  wonld  have  lain.  It  wss  dedded  not  to 
Isss  ia  Norrit  r.  The  Iritk  Land  Sodetg,  37  L.  J. 
Hi,  Q.  B.,  where  Beium  r.  Paul,  35  I.  J.,  Q.  B.,  is 
'^'Md.  There  is  no  rule  of  law  which  prohibits  a 
"♦•eiimthre  rate,  nor  any  reason  why  a  ratrospeotiTe 
"•«  *7  not  be  made :  (see  Reg.  v.  Read,  IS  Q.  B. 

.  f^V"!,  in  reply,  was  stopped,  the  Court  having 
^^attd,  if  they  desired  to  hear  him,  notice  should  be 
ginn  to  Urn  of  it. 

Cur.  add.  tmlt. 
•nae  38. — CBAmiKLL,  B.  delirered  judgment. — 
Ws  ns  u  sction,  brought  by  the  ezeontors  of  one 
J«ha  Bosh,  against  the  deft^  **as  and  being  the 
*»k  of  the  oommissbners  for  putting  into  execution 
«•  Act  for  improring  the  town  of  Bradford,"  in  which 
«<*"a  the  pits,  claim  a  writ  of  maHdamus  under  the 
^I*  P.  A.  1854.  The  dedaraiion  sUted,  that  in  the 
"*'y  of  the  testator  the  commissioners  became  and 
wen  iaMited  to  him  for  the  "  agreed  sdaiy"  payable 
•y  than  to  him  for  serrices  rendered  by  him  as  clerk 
to  the  cnimiasioners,  and  also  for  other  works  done 
pUc  Cjw.— Vol.  Ilv] 


by  him  "  as  the  attorney  of  and  otfaerwiae  for  the  com- 
missioners  in  and  about  the  business  of  the  com- 
missioners.'' The  dedaration  alleges  "  that  the  said 
debts  beeame  and  were  a  charge  on  any  moneys  whidi 
might  be  in  the  hands  of  the  commissionets,  and  shonld 
have  been  collected  by  them  under  and  by  Tirtne  of  the 
Act."  And  if  the  oonmusaioneiB  shonld  not  hare  in 
their  hands  any  moneys  suSdent  to  pay  the  said  debts, 
"  then  such  debts  beoune  a  charge,  and  were  charge- 
able on  a  rate  leriable  and  to  be  lened  by  the  com- 
missioners under  the  Act."  There  ia  no  allegation  of 
matter  of  fact  to  show  that  the  debts  became  so  charge- 
able. The  dedaration  then,  after  an  allegation  that  the 
pits.,  as  executors,  were  "  penonally  intereeted"  (which 
of  course  they  wonld  he,  assuming  snch  a  charge,  but 
which  reets  entirely  on  the  same  legal  ground  as  the 
allegation  of  the  charge  itself),  goes  on  to  STer  • 
request  of  the  commissioners  to  pay  or  lery  a  rate  t» 
pay  the  said  debt,  and  their  neglect  and  refusal  so  to 
do;  and  then  daims  a  writ  of  mmdawnu  to  oompei 
them  topayontofaoyfbndaintheirhands,ortonMksa 
rate  for  the  purpose.  To  this  dedsration  the  deft,  pleaded 
inter  eUia  the  plea  as  to  so  much  of  the  debts  aa 
became  dne  on  simple  contract,  that  the  cause  of 
action  did  not  accrue  within  six  yean,  and  a  plea  of 
the  Attorneys  Act,  and  also  a  plea  to  raise  the 
qaestion  whether  Uie  Act  allows  of  a  istnspectiTe 
rate.  These  pleas  have  been  demurred  to  by  the 
pita.,  the  two  former  on  the  ground  that  the  statutes 
pleaded  do  not  apply  to  the  "  action  of  mwuiamiM.'* 
The  declaration  is  objected  to  on  the  ground  that  it 
shows  no  ri(^t  to  a  mandamHt.  It  is  manifest  that 
this  is  the  main  question  in  the  case.  The  Local  Act, 
3  &3  Vict..o.  63,  by  sect.  13,  prorides, "  That  the  com- 
missisners  at  any  meeting  may  nominate  and  appoint 
a  derk  and  such  other  offcer  for  the  execution  of  the 
Act,  and  may  out  of  the  moneys  to  be  collected  under 
the  Act  pay  to  such  officers  such  salaries  and  allow- 
anoes  as  the  commissianers  think  reasonable.  As  the 
commissioners  in  the  execation  of  the  Act  would  or 
might  hare  to  build  sewers  and  other  works,  pave 
streets  and  keep  them  in  repair,  proTide  engines, 
lamps,  &&,  &e.,"  it  is  obTions  there  would  or  might 
be  a  necessity  for  rarions  other  offieen  besides  tboas 
speeisUy  mentioned  in  the  Act,  and  of  a  permanent 
diaracter,  such  ss  an  engineer,  a  snrreyor,  a  superin- 
tendent of  finmen,  a  scarenger,  and  the  like,  and  there 
is  a  distinction  between  the  employment  of  such 
officers  and  the  casual  senricea  of  othen,  snch  ss 
attorneys,  who  might  be  from  time  to  time  employed 
by  the  commiauonen  mora  or  less  for  the  purposes  of 
the  Act,  or  other  bnsiness  arising  ont  of  their  acts  as 
commisdoners.  Beyond  the  "  agreed  salary "  of  the 
derk,  who  may  or  may  not  be  an  attorney,  there 
is  no  power  to  pay  ont  of  the  rate  for  the 
serrices  of  an  attorney  simply  as  such,  sare 
so  far  as  it  may  be  gathered  from  the  sectioB 
referred  to,  and  the  general  terms  of  the  rating 
clause,  sect.  69,  "  to  make  rates  to  defray  the  expenses 
of  carrying  into  execution,  the  seTeral  pnrpooes  of  the 
Act;"  or  from  a  subsequent  dense,  sect.  94,  "in 
paring,  deandng,  lighting,  draining  and  watering  the 
streets  and  places  of  the  town  and  otherwise  improv- 
ing the  same,  and  of  carrying  the  purposes  of  the  Act 
into  execution."  In  respect  of  the  power  of  the  com- 
missioners to  make  sewen,  prorision  is  made  by  sect. 
38  for  compensation  to  persons  injured  or  damniiied  by 
the  necessary  works  ;  and  in  sect  31  there  is  a 
power  to  take  stone  on  lands  not  garden  gronnd,  oa 
paying  compensation.  Of  course  the  legal  expense*  in 
proceedings  within  the  powers  of  the  Act  wonld  aa 
mnch  be  within  the  scope  of  the  rating  clause  "  a« 
expenses  of  carrying  the  Act  into  execution,"  and  th» 
payment  of  the  compensation  itself.  But  in  esses  of 
works  by  which  parties  were  unnecessarily  injured,  and 
for  which  they  might  maintain  actions,  or  in  oases  of 
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mttmiiili  nnlawfoUy  taken,  ths  oommiuionera  mut  be 
liible,  or  each  of  them  u  aothorised  the  acts,  and  the 
expenses  tbenby  inourred  eonld  not  be  chuged  on  the 
ntes  as  the  expenses  of  "  oanyiog  into  ezecation  the 
pniposes  of  the  Act"  So  as  to  other  powers  under 
sect.  41  te  lay  gaspipes  ;  they  are,  nnder  sects.  43 
and  43,  ei^reealy  to  be  li^le  for  letting  gas  escape,  or 
Isttiag  foul  UqiUd  ran  into  the  river,  Im.  ;  and  so  in 
sect  46,  as  to  contaminatioa  of  water  by  gas;  and 
sect.  46  expressly  prondes  that  nothing  in  tiu  Act  is 
to  prerent  the  oommissioners  firom  being  indicted  for  x 
nmsaoce ;  and  axpeosee  inconed  by  the  oommisaioiwrs 
in  defending  SDch  indictment  or  ether  proceedings  for 
mongbl  acts  of  theirs  not  anthorisad  by  the  Aot  could 
baldly  be  deemed  expensss  for  carrying  out  the  purposes 
«f  the  Aot,  and  therefore  could  not  be  paid  out  ot  the 
rates.  It  is  not  necessarr  to  notice  any  moc«  prori- 
nons  of  tiis  Act,  except  that  in  sect.  16  it  is  ponded, 
"  that  the  oommissioners  may  sue  and  be  sued  for  or 
in  respect  of  any  mattv  ot  thing  rslating  to  this  Act 
in  tiie  name  of  their  clerk  for  the  time  bang,"  "the 
cleric  te  be  paid  out  of  the  moneys  to  be  raised  by 
Tirto*  of  the  Act,  all  such  damages,  oosts  and  chaigea 
as  ha  shall  be  put  to  by  reason  of  his  beingso  made 
pit.  or  deft.,  and  shall  not  be  persooally  answerable  er 
Hable  for  the  payment  of  the  same,  unless  the  suit 
shall  arise  in  consequence  of  his  own  wilful  neglect 
or  default,  or  shall  have  been  brought  or  defended 
withent  the  order  or  direction  of  the  commissiooers." 
This  prorision  implita,  we  think,  what  has  already 
been  intimated,  namely,  that  there  may  be  oases  in 
which  wrongful  acts  had  been  doaa  which  the  oom- 
nissiooecs  as  a  body  disclaimed,  or  might  disclaim, 
and  which  had  not  been  in  parauanoe  of  any  direotimis 
or  orders  of  theirs,  nor  by  any  one  engaged  in  the 
carrying  out  of  their  directions,  and  for  wbidi,  there- 
fore,  the  persons,  commissioners,  and  otliers  who  bad 
done  or  directed  such  acts  would  be  personally  liable, 
and  for  the  same  reason  the  clerk,  as  repiesenting  the 
oomaissianers,  could  not  be  rightly  susd,  and  so  oould 
obtain  a  rerdict  and  his  oosts ;  or  even  if  it  should 
appear  that  the  commissioners  were  by  reason  of  the 
assent  of  any  flie  of  them  liable  for  the  aots  com- 
plained of,  the  eflbet  is,  if  the  commisaoners  as  a  body 
declined  to  direct  the  dezk  to  defend,  it  would  be  prac- 
tically that,  as  the  costs  and  damages  could  not  then 
oome  ont  of  the  rates,  they  would  be  thrown 
upon  such  commissioners  as  had  dirscted  the  acts, 
and  who  therefore  would  be  made  personally  liable 
both  for  the  damages  and  the  oosts  of  ths 
defence.  There  are,  then,  rarious  ways  in  which  we 
think  the  commissioners  might  retain  the  serrices  of  an 
attorney  in  matters  relating  to  then:  duties  and  their 
business  as  commissionva,  and  yet  for  such  senrices 
they  oould  not  charge  the  rates,  and  would  be  per- 
sonally liable.  The  allegation  in  the  declaration.  On 
which  the  whole  depends,  is,  that  the  oommissioners 
becsme  indebted  to  the  testator  for  "  agreed  salaty  " 
ai  their  clerk,  and  also  for  services  as  attorney  and 
otherwise  rendered  by  him  on  their  retainer,  and  in 
and  about  their  business,  and  request  of  "  the  oom- 
missoneis; "  not  saying  "  as  such  commasioners." 
Now,  as  regards  ths  first  head  of  claim,  the  "  agreed 
salary,  as  clerk  to  the  commissioners,  sod  duly  nomi- 
nated and  appointed  in  that  behalf,"  that  might,  pro- 
bably, be  broogbt  within  the  express  power  to  pay 
salaries  of  officers  out  of  the  rates ;  and  there  is  a  great 
distinction  between  that  and  the  other  head  of  claim 
for  serrices  to  the  oommisaioners,  which  might  have 
been  services  for  which  they  would  have  no  authority 
to  pay  out  of  the  rates,  and  for  which  they  would  only 
be  personally  liable.  The  pleas  proceed  on  this  dis- 
tinction :  The  plea  of  the  Statute  of  LimiUUans  being 
'*  to  so  much  of  the  said  debts  as  are  on  simple  con- 
tract; "  whilst  the  plea  of  the  Attorneys  Act  is  "  except 
•s  to  the  agreed  salaiy."    The  claim  for  the  services 


as  distinct  from  agreed  salaty,  is  one  for  which  ths 
commissioners  must  only  be  penonally  liable,  and  for 
which  the  rates  would  not.  Assuming  this  distinctin 
to  be  correct,  the  argument  on  the  part  of  tlis  delti. 
wss,  that  the  claim  of  the  writ,  being  entire  and  n- 
feiring  to  both  the  debts,  the  declaration  must  ke 
deemed  entire,  and,  U  bad  in  part,  was  btl 
in  toto.  Bin  it  was  further  argued  on  the 
part  of  the  deft  that,  although  as  te  tiu 
oUim  for  the  agreed  salary,  it  might  be  one 
that  oould  be  paid  ont  of  the  rates,  yet  no  spe- 
cific fund  wss  chsrxed  with  the  payment  of  tbs 
debts  claimed  by  the  plL,  and  there  was  oo  oUigati* 
to  pay  any  purticnlar  oeditor,  nor  to  raise  rates  for  the 
purposs,  and  that  there  would  be  no  nich  duty  oc 
obligation — at  least  until  the  commiseianers  had  bea 
sued  by  their  clerk  in  an  action  of  debt,  and  judgment 
recovered  against  them.  In  Bauo»  v.  Pmd,  6  £U.  & 
B.  875,  it  was  held  that  ths  right  to  a  tmmdamtii  does 
not  axtsnd  to  the  fulfilment  of  duties  srising  fnot 
mere  personal  contract ;  and  though,  in  the  suhseaoeat 
cases  of  Norrii  t.  TU  IrM  Load  8ocii^,  27  L  J. 
lis  Q.  B.,  it  was  held  that  the  remedy  is  act 
restricted  to  eases  where  the  old  writ  of  mamjanm 
would  have  lain,  no  case  seems  to  have  dime  away 
with,  in  respect  of  the  action  of  raoatfasiaw,  the 
doctrine  which  is  always  applied  to  the  writ  of 
mittufniimr.  that  it  does  not  lis  where  there  is  any 
other  remedy.  Thus,  in  the  case  cited  and  relied  w 
by  the  conaaet  for  the  deft.,  Kmdatl  t.  Ktug,  17  C.  B. 
483;  35  L.  J.  133,  C.  P.,  where  the  action  was 
brought  by  an  architect  against  a  committee  of  viaitait 
of  oonnfy  a^lnms  in  the  name  of  their  derk,  on  a 
contract  entered  into  by  a  former  committee,  it  was 
held  that  the  action  would  lie,  and,  per  Williams,  J^ 
that  the  judgment  would  be  eoiforceable  by  mamimiiiiv 
the  clerk  not  being  personally  liable.  The  case  of 
HaU  T.  TVybr,  IE.  B.  &  £.  107,  tends  to  the  sane 
conclusion.  In  Ward  T.  Lomtda,  38  L.  J.  265, 
Q.  B.,  reported  in  error,  29  L.  J.  40,  Q.  B.,  the  debt 
had  been  originally  incurred  by  commissionen  under  a 
local  Act,  and  their  property  had  been  by  statute 
transferred  to  the  Bosrd  of  Hesltb,  and  by  impUcatkn 
the  debt  was  charged  on  ths  rates,  and  thou^ 
ths  commissioners  might  originally  have  been  par- 
sonally  liable,  clearly  the  Board  of  Health  was  not, 
and  as  regards  them  the  debt  was  not  a  charge  np«i 
the  rates.  That  was  the  ground  of  the  deciaon  in 
the  court  of  error,  that  maademui  would  lie.  Ths 
court  held,  in  effect,  that  it  was  not  a  charge  or  expena* 
incurred  by  the  board,  and,  per  Byles,  J.,  "  Memda- 
mw  lies  where  there  is  not  a  duty  to  perform,  and  no 
means  of  enforcing  it  by  aotion."  It  was  further  said  z 
"  The  debt  was  there  charged  oo  the  rates  by  statute, 
and  an  implied  power  was  given  to  make  a  rate  to 
raise  the  money,"  Of  course,  when  the  statute  had 
created  the  charge,  it  created  a  duty  to  liquidate  it, 
and  to  levy  rates  for  the  purpose ;  and,  as  was  said 
per  Erie,  C.  J.,  "  There  were  no  means  of  enfaremg 
the  levying  of  a  rata  but  by  mandammt,"  and  if  ths 
only  remedy  is  by  enforcing  the  levying  of  a  rate,  of 
course  the  remedy  must  be  by  maadamui.  But  as 
regards  a  portion  of  the  present  claim,  there  » 
not  sufficient  to  show  that  it  cuuld  be  lawfully  levied 
out  of  the  rate;  and  even  as  regards  the  claim  for 
salary,  which  perhaps  might  be,  it  by  no  means- 
follows  that  it  could  not  be  recovered  by  action  of  debt, 
and  that  there  was  no  other  remedy  ihsn  b;  eofiHCing  the 
levying  of  a  rate.  As  regards  the  claim  for  service* 
as  an  attorney,  assuming  them  to  have  been  retained 
by  the  oommisaioners  within  the  scope  of  their  anthoiit^ 
as  such,  then,  as  in  Kendall  v.  King,  an  action  would 
lie  against  their  clerk  on  their  behalf,  and  on  tli» 
judgment  a  mandamus  would  lie,  for  the  judgment 
would  affirm  a  debt  or  duty  from  the  eommiasioneis  as 
such.    Bat  until  then  boo  eoiutal  that  there  is  any 
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ndi  debt  or  do^,  only  •  daim  of  it,  tk*  propar  remedy 
fa  which  ia  tb«  action  of  debt ;  and  althoogh  no  doabt 
h  Ward  T.  Lotondet  it  waa  held  that  where  a  debt  ia 
if  nch  a  satare  that  a  naidmtw  will  be  granted  to 
lofbree  it,  and  ia  the  proper  remedy,  the  amoont  may 
k  uootained  in  the  aotion  of  mandaiiuu,  neither 
(hit  nor  uy  other  eaae  has,  that  we  are  awan  of, 
^danmoed  that  the  claims  to  the  debt  or  daty  may  be 
Kpted  tberem.  On  the  ooBtnuy,  the  language  of 
th  C.  L  P.  A.  1854,  net  68,  rather  ezolndes  this 
Tin,  for  it  enacts  that  an  action  of  mandnnM  shall 
h  to  oempel  the  performance  of  a  duty,  and  it  tbos 
■nsies  aad  fanpliea  that  the  duty  exists  when 
&t  lotion  ia  bronght,  and  the  claim  to  a 
is  inserted  in  the  writ  Now,  the 
in  this  case  ia  to  pay  out  of  the 
niH,  sr  to  levy  rates  for  the  pnrpoae.  It 
ii  objected  that  the  writ  is  bad,  for  being  in  the 
^ItcrntiTe ;  but  passing  this  by,  both  branohes  of  ths 
jltensiife  assume  and  imply  a  l^al  duty,  when  the 
trit  ef  iiia»rfnimii  itsoed,  to  pay  these  d^ms  out  of 
tt<  Rita,  er  levy  rates  for  the  pnrpoi*;  and  this 
viMt  ercn  allying  that  the  serrices  ware  rendered 
tOi  or  01  the  retainer  or  request  of  the  eommissioners 
M  neb,  or  for  the  bnmneas  in  carrying  ont  the  pnr- 
fow  of  the  Act.  Assuming  the  ssrrioes  not  to  hare 
toes  "m  execution  of  the  powers  of  the  Act,"  then 
ihjwonld  not  be  eveopayabla  out  of  the  rate*.  Aa 
tki  eonuninianars  are  s  flnetaating  body,  and  it  is 
fwible  that  the  present  commimonen  know  not 
*bttbcr  the  aerricee  now  claimed  for  were  in  execution 
oftboparposes  of  the  Act,  and  so  payable  ont  of  the 
ntes,  there  cooM  hardly  be  a  legal  duty  on  them  to 
|o;  far  those  serTices  ont  of  the  rates,  and  make 
nm  for  the  purpose  before  that  had  been  legally 
'•tanmed.  It  ia  true  that  in  the  declaration 
tken  ii  an  arannent  that  the  commissioners 
*m  mdd)t«d  for  serriees  rsodersd  on  their  re- 
tBstr  iu  and  about  the  business  of  the  said 
"BnaiaBeis.  It  is  nowhere  alleged  that  they 
*m  iadabtad  as  such  eommisnonen  for  serriees  donrfin 
ORTiag  the  Act  into  execution ;  and  eren  if  it  ware 
•0,  that  would  only  be  uniting  in  one  and  the  sams 
<bn  SB  action  of  debt  with  one  of  sKuMiiamM.  It  is 
<iar,  Mcoiding  to  KtnMl  r.  Kmg,  that  an  aetion 
noM  lie  against  the  clerk  of  the  eommisnoners,  as- 
uaig  the  letoiees  such  as  would  be  properly  payable 
**  rftheratea,  and  then  tiiat  a  remedy  by  wumiama 
■•;  be  had  on  the  judgment ;  but  if  the  serriees  wera 
M,  IS  arowed  to  be,  payable  out  of  the  rates,  it  is 
^Bo  actian  wonld  lie  against  the  eommisnoners  by 
IM  dak  at  aU,  and  there  oonld  be  no  raoourse  to 
tkntts;  aad  of  eonrss,  in  that  eaae,  no  remedy  by 
aiailnBai.  It  aaema  to  us  to  follow  that  the  decla- 
^"^  is  bad,  and  on  the  same  principle  that  the  two 
jns  pleas  demurred  to  are  good.  In  Ward  r. 
'  I  it  was  held  that  thei«  waa  no  statute  of  limi- 
swUeh  can  be  taken  aa  applying  to  tbeaction  of 
mu  (and  ■  similar  remark  would  apply  to  the 
ABmofi  Act).  If  we  hold  the  ease  to  be  one  for  a 
"■'aBiB  (when,  until  a  judgment  has  been  re- 
"ond,  Oe  remedy  is  by  action  of  debt),  we  deprive  a 
f><9  of  defencaa  which,  whilst  the  debt  is  in  dispute, 
"bos  a  right  to  resort  to.  Taking  the  view  we  do, 
■w  thi  declaratloa  is  bad,  we  thiiUc  it  nnneeesaary 
**  liManine  aa  to  the  last  thrae  pleas  d«nnrred  to, 
*''■<)>  niaea  the  question,  whether  the  rate  might  be 
"•"Vtiro.  PtwtMj  that  qnestion  would  be  found 
oaynnah  to  reaohe  itself,  howsTer,  into  that  wbkji 
*>  ban  already  determined.  This  is  the  judgment 
*^  Lord  Chief  Baron  and  myself,  and  it  is  to  be 
*■  ••  **"  judgment  of  the  oourt.  My  brothers 
''■H  aad  Bramwell  were  not  present  during  the 
'"'ief  tta  argBmat,  and  decline  taldng  any  part  in 

JiMi7Si«n<  far  tie  dt/U.    . 


Attorneys  for  the  pits.,  Kmgt/brd  and  Domum,  for 
i^MdbiKm,  Bradford. 

Attorneys  for  the  defts.,  WUtaJier  aad  WooOert, 
for  Stack  and  iSuiisiOfM^  Bath. 


Monday,  April  38,  186S. 
Tbk  Matok,  Alokbxex  Jtxa  BtmoEsns  of  Qrxat 
Yarhodtr  v.  Groom. 
The  Same  i;.  Daxieu 
Marktt  toU — SlaOagt  aad  piecagt—lMibilitf  to — £x- 
ebaivt  we  o/$oil  of  market — What  ooiuliMee  « 
ttall — 7'<iiati<f  w  a«ieMn<  dsnoM — ^fzsmpltoii  iff 
fromUM. 
At  oHd  prior  to  1448,  and  (tenes  eonliitmOf  to  tie 
present  time,  pllt.,  who  were  an  aneient  eorporaHtm, 
were  the  twnere  of  thetoUo/the  market-piaee,  M 
tohieh,  during  all  the  if/brtiaid  time,  pubKe  markelt 
had  been  held ;  and  all  pertont,  eaoept  at  harem- 
after  menHanad,  having  etatte  or  ttandi  in  or  utimg 
the  market  eeilh  "pedi "  or  batkelt,  had  alwaye 
paid  the  corporation  f&r  to  doing,  and  had  place* 
for  their  elallt  orpeit  aUolled  to  them.  Tie  pede 
were  wooden  or  wieker  baeket*  with  Kdt  tnriunf 
book,  wUdk  were  convertible  into  tablet,  ngiponed 
ig  ttools  or  piecet  of  wood,  not  fxed  m  Ae  toil, 
for  axpoting  their  goodt  for  tale. 
Themanor<f  0.  woe amanor  ofandtat  dmnetne  ex- 
tending into  thepariA  ofO.  and  other  pariihtt.  Bg 
eeveral  oot^firmation  roUi,fnm  4^5  PhiL  ^  M. 
to 2  Car.  \,ti«freedom  (jftenanii in€moient  demetne 
from  toll  and  Hallage,  4c  wai  recited  and  cow- 
firmed.  Some  tfthe  iaidbitamlt  of  tie  parith  <ff 
0.  and  the  tiM  e4ier  paritiei,  wio  were  eitier 
oanert  or  eocupiert  of  land  M  tioss  pariiiei,  iad 
kept  lie  market,  as  far  at  Using  memory  extended, 
without  being  reqmred  to  pag,  and  tiers  wiu  no 
emitoios  that  tad  pertont  iad  ever  paid  fir  (Mr 
ciairt  andpedt. 
Tie  defli.,  wio  were  owners  and  ocetpitre  of  lands, 
not  of  tie  tsnttre  of  ancient  demesne,  m  tie  parith 
of  0.,  had  kept  tie  market  with  eiairs  and  pedt 
for  die  tale  of  goodt,  and  iad  refuted  to  pag 
toll  er  ttallage  to  tiepltt.fbr  tie  tame  : 
Beld,  that  deflt.,  not  bang  tenants  m  oaOMot  demesne, 
were  Haile  to  pag  stallage  for  tie  excbuive  occu- 
pation of  tie  toil  of  fie  pUt.'  market  bg  (Aeor 
peds. 
Per  WUde,  B. — Ang  erection  used  far  the  jmrpote  of 
tMng  goodt  M  tie  market  it  a  ttall,  and  how  it 
it  comiructed,  and  whether  fixed  m  the  ground  or 
not,  it  immateritU. 

These  were  actions  brought  to  try  the  right  of  the 
defts.,  who  olumed  to  be  exempt  from  toU,  stallage, 
ehimiiuige,  frontage,  parage,  picoage,  mortage  and 
passage,  as  tenants  in  ancient  demesne  of  the  manor 
of  Ormesby,  and  men  of  the  town  of  Ormesby,  in  tiie 
ooun^  of  Norfolk,  to  place,  during  the  sale  «f  tbor 
goods  on  the  ordinary  market  days,  in  the  pnblio 
market-place  of  Great  Yarmouth,  a  stall,  or  stand 
and  seat,  for  the  pnrpoae  of  exposing  goods  and  pro- 
Tisions  to  sale,  without  making  any  payment  for  the 
same.  In  the  first  aetion,  the  first  oonnt  of  the  deda- 
ration  waa  for  money  payable  by  deft,  for  the  use,  by 
pits.'  permission,  of  pits.'  land,  and  for  stallage, 
gronodage,  and  other  duties  for  and  in  respect  of 
Uie  deft,  having  put,  placed,  and  kept  in  the  market, 
and  upon  the  market-place  of  the  pita.,  certain  stands, 
peda,  seata  and  chairs,  for  the  purpose  of  exposing 
goods  for  nie,  and  for  having  placed  and  fixed  in  the 
soil  of  the  market-place  divers  poles  and  pests ;  and 
the  second  count  was  in  trespass  for  bruking  and 
entering  the  land  of  the  pits.,  and  patting  and  placing 
thereon  divers  stands  and  peds,  ohurs  and  seats,  and 
pladng  and  fixing  in  the  soil  thereof  divers  poles  and 
posts,  and  keeping  and  continuing  the  same.   The  deft. 
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pleaded  to  the  first  count,  never  indebted,  and  to  the 
second  count:  I.  Not  guilt;.  2,  That  the  laud  was  not 
the  pits'.  3.  Leave  and  licence.  4.  Except  as  to  plac- 
ing chain,  seats  and  stands  other  than  peds,  a  special 
plea  that  there  was  a  public  marlcet  held  bj  the  pits. 
upon  the  said  land,  and  the  deft,  attended  the  market' 
with  marketable  articles,  and  justifying  the  use  of  the 
peds,  as  being  necessary  and  proper  for  holding  and 
cootaming  the  articles  brought  to  market,  and  such  as 
were  commonly  of  right  used  in  the  market  for 
that  purpose,  and  commonly  put  and  placed  on  the 
land  for  the  pnrpose  of  exposing  to  sale  their  contents, 
and  being  s  reasonable  and  costomary  mode  of 
exposing  the  articles  for  sale.  5.  As  to  pladng  the 
chairs  and  seats,  a  custom  from  time  immemori^,  for 
persons  using  the  market  for  the  sale  of  prorisions, 
and  being  desirous  of  having  a  chair  or  seat  to  sit  npon 
daring  the  market,  to  put  and  place,  and  have  and 
enjoy  the  easement  of  patting  and  placing  npon  the 
land,  a  chur  or  seat  near  to  the  provisions  exposed  to 
aale.  6  and  7.  Similar  pleas,  alleging  the  custom  to 
have  existed  for  forty  years  and  twenty  years  res- 
pectively, lasae  was  joined  on  these  pleas.  In  the 
second  action  the  declaration  was  for  money  payable  by 
the  deft,  for  the  nse,  by  the  pits.'  permission,  of  tbe 
pits.'  land,  and  of  diven  standings  in  a  certain  market- 
place of  the  pits.,  and  for  tolls  and  other  duties  pay- 
able in  respect  of  the  deft.'  having  put,  placed  and 
kept  upon  the  market-place  certain  stands,  peds  and 
baskets,  for  the  purpose  of  exposing  goods  to  sale. 
The  deft  pleaded  naver  indebted,  and  issue  was  joined. 
By  an  onier  made  in  both  actions,  by  Bramweil,  B., 
bearing  date  the  13th  March  1861,  and  by  consent,  it 
was  ordered  that  these  causes  should  be  roTerred  to  an 
arbitrator  to  find  the  facts  in  dispnta  between  the 
parties,  and  to  state  a  case  ior  the  opinion  of  the  court, 
and  that  jndgmeot  should  be  enteiod  for  the  pits,  or 
defts.  in  the  said  actions  respectively,  according  to  the 
opinion  of  the  court.  The  said  arbitrator  has  accord- 
Jigly  stated  tii«  following 

CA8B. 

At  and  prior  to  the  year  1448  there  was,  and  thence 
continaally  antU  the  present  time  thei*  has  been,  a 
pnblic  market  for  the  sale  of  goods  and  provisions  in 
the  town  of  Great  Yarmouth,  in  the  county  of  Korfolk, 
belonging  to  the  pita.,  who  are  an  ancient  corporation, 
and  have  been  incorporated  from  time  immemorial; 
and  the  pits,  at  and  prior  to  tbe  said  year  1448  were, 
and  have  ever  since  been,  the  owners  of  the  soil  of  the 
market-place  where  the  market  is  held.  The  market 
is  held  on  Wednesday,  and  Saturdays  in  every  week, 
the  prindpal  market  being  on  Saturday,  and  pentnu 
(fice^t  at  htreinajier  maUtoned)  havitg  itall*  or 
itand$  M  tAe  markO,  or  uimg  tkt  market  loith  pedt  or 
haikeU,  and  teith  or  mlhoat  ehairt  or  teali,  for  the 
tale  of  provisioni,  have  aiwayi  paid  tie  corporation 
for  to  doing,  no  money  difierenoa  having  ever  been 
made  as  to  whether  chairs  or  seats  were  used  or  not. 
The  places  in  the  market-place,  where  the  stalls  or 
stands,  or  peds,  or  basluts  were  placed,  have  always 
been  determined  and  allotted  to  the  parties  using  them, 
by  the  corporation,  and  the  rate  of  payment  has  been 
from  time  to  time  varied  by  the  corporation,  bnt  not  at 
any  time  exceeding  a  reasonable  sum,  and  the  payments 
have  eontinned  to  be  made  np  to  the  present  time. 

The  pad  is  a  wooden  or  wicker  basket  of  the  len;;th 
of  4  feet,  of  the  width  of  8^  feet,  and  of  the  height 
of  8  feet,  with  a  lid  which  turns  back,  and,  when 
sopported  by  a  stool  or  pieces  of  wood  not  fixed  in  the 
soO,  forms  a  table  npon  which  the  provisions  brought 
to  market  are  axpraed  for  sale.  The  defL  Groom 
used  the  market  on  the  several  days  mentioned  in  the 
particulars  of  demand  in  the  action  against  her,  with 
a  chair  .vid  two  peds,  in  which  she  brought  provisions 
for  sale,  and  tbe  lids  of  the  peds  were  tnmed  back  and 
sopported  by  pisoes  of  wood  not  fixed  in  the  soil,  and 


formed  a  table  on  which  she  exposed  the  proviaoDs  for 
sale.  The  chair  and  peds  were  protected  by  a  covering, 
supported  by  four  poles  which  were  shod  with  ira 
spikes,  and  fixed  in  tbe  soil,  and  npon  which  poles  a 
wooden  frame  was  placed,  covered  with  a  ta^aalia. 
The  chair  and  peds  and  stall  were  her  property.  Ply. 
ment  for  her  so  occupying  part  of  the  market-pUee  wis 
first  demanded  of  her  by  tiie  pits,  on  the  5th  Feb. 
1859.  The  sum  demanded  was  a  reasonable  Bom,  ssd 
she  refused  payment.  Tbe  deft  Daniel,  by  his  wife, 
used  tbe  market  during  the  period  mentioned  in  tin 
particulars  of  demand  in  the  action  agsinst  him,  witk 
a  chair  and  a  ped  (bnt  without  a  tarpanlm  coveiinjX 
in  which  she  brought  provimons  for  sale.  The  lid  of 
the  ped  was  turned  back,  and  supported  by  pieces  of 
wood  not  fixed  in  the  soil,  and  formed  a  table  on 
which  she  exposed  tbe  provisions  for  sale.  Psyoat 
of  a  reasonable  sum  was,  on  the  said  5th  Feb.,  in  lils 
manner,  demanded  of  him,  and  was  refused.  The  deft 
Groom  is  tbe  owner  and  occupier  of  about  six  acres  rf 
freehold  land,  in  the  parish  of  Ormesby  St  Michael,  is 
the  connty  of  Norfolk,  of  which  about  thioe-qnartCK  of 
an  acre  was  allotted  to  her  under  a  local  Indesiire 
Act  passed  in  1842,  in  respect  of  rights  of  commoa 
belonging  to  her  other  land.  She  also  occapies  thne 
acres  of  land  as  a  yearly  tenant  The  deft  Daniel  it 
the  owner  and  occupier  of  about  seven  acres  of  frednM 
hind  in  the  parish  of  Scratby.  in  the  connty  of  Norfellc 
of  which  about  two  acres  were  allotted  to  him  nude 
the  same  Indosure  Aot  He  also  oooapiss  abont  aera 
acres  of  land  in  Scratby  as  yeariy  tenant 

It  was  proved  on  behalf  of  the  defts.  that  tie 
numar  of  OrmeAy,  with  (Ae  msmiert,  it  a  imaur  ^ 
ancient  demesne,  and  extendi  into  the  severtd  pariiitl 
of  Orme^  St.  ifargaret,  Ormeibg  St.  Uiahed, 
the  hamlet  of  Scratby,  and  several  otho-  parishes  ii 
the  connty  of  Norfolk.  The  papers  marked  A  and  B, 
hereunto  annexed,  and  which  are  to  form  partoftUi 
special  case,  are  correct  translations  of  parts  of 
Domesday  Book.  The  paper  marked  C  benoatt 
annexed,  and  which  is  also  to  form  part  of  tUi 
special  case,  is  a  correct  translation  of  an  extract  fioa 
the  hnndrsd  roll  of  Norfolk.  There  is,  in  the  ptrali 
of  Scratby,  another  manor  called  Scratby  Bardol- 
phuB,  which  does  not  appear  to  have  ever  been  in  tlie 
hands  of  the  Crown. 

The  defts.  pot  in,  and  proved  before  tlie  srbitnto, 
extracts  from  five  confirmation  rolls  of  ths  foUowiog 
dates,  that  is  to  8ay,4  &  S  PbU.  &M.,  4  Elix.,  U 
Eliz.,  4  Jac.  1,  and  2  Car.  1.  Althongh  sligbtly 
differing  in  language,  thoy  were  the  same  in  substasce, 
and  refer  to  the  men  and  the  tenants  of  tiie  msaor 
and  town  of  Ormesby;  and  the  papers  marked  0  end 
E  thereunto  annexed,  and  which  are  to  form  part  if 
this  special  case,  are  correct  translations  of  two  of 
them.  Theparish  of  Ormesby.  St  Margaret  Ormetii; 
St  Michael,  and  the  hamlet  of  Scratby  adjoin,  isd 
are  together  abont  three  miles  and  a  half  in  length,  by 
abont  on*  mile  and  a  half  in  breadth. 

The  inhabitants  of  the  paridi  of  Ormesby  St  Uv- 
garet  and  Ormesby  St  Michael  are  never  sommoDod 
to  serve  on  juries  at  tbe  asazes  or  sessions  of  the 
peace  for  the  connty  of  Norfolk,  but  the  inhabitsati 
of  the  hamlet  of  Scratby  are  summoned  and  do  lem 
on  juries.  The  manor  of  Ormesby,  with  the  member^ 
was  granted  by  King  John  to  a  subject.  It  again  be- 
came the  property  of  the  Crown  on  the  acoesiioii  of 
Henry  VII.,  and  continued  so  ontil  abont  tbe  jet 
1735,  when  it  was  again  granted  to  a  subject  Soot 
of  the  inhabitants  of  Ormesby  St.  Margaret  OmiAj 
St  Michael  and  Scratby,  have  attended  at  and  bpt 
Uie  market  at  Great  Yarmouth  as  far  as  BtibJ 
memory  extends,  and  during  that  period  have  tent 
paid,  nor  nntil  the  year  1859  been  required  to  pay,  f« 
their  chairs  and  peds  in  the  market-plaoe,  whetbs  »* 
1  same  have  been  covered  and  protected  as  in  the  deft 
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Thk  Matob,  Auataaa  xsd  Burgesses  op  Gbsat  Yarmouth  i>.  Groom. 


[Ex. 


GnoBi'a  ON  or  not ;  snd  there  was  no  evidence  given 
-before  the  irbitntor  on  bebalf  of  the  pits,  that  such 
;«niiu  erer  paid  for  the  nsa  of  the  market-place  for 
ilxirduirs,  pedi,  or  eorerings.  Soch  of  the  inhabit- 
inH  of  OnDob;  St.  Margaret,  Ormesby  St.  Michael 
uxl  Saatbj  sa  hare  kept  the  market,  have  been  some- 
liiM*  owners  and  occnpiers  of  land  in  those  parishes, 
looulimes  occupiers  oalj;  and  the  provisions  they 
bin  bronght  for  sale  have  sometimes  been  only  the 
pndiiee  of  their  own  land,  sometimes  bonght  for  the 
parpoteofiale,  and  sometimes  the  property  cf  other 
poMU  residing  in  those  parishes  and  in  other  parishes, 
(«  idmn  they  have  sold  them  on  commission.  No 
isfiiiy  was  msde  by  the  collector  for  the  corporation 
<vfao  was  appointed  in  1851)  as  to  ths  tenure  of  the 
lait  of  the  persons  so  attending  and  keeping  the 
mibt.  The  rents  are  paid  to  the  lord  of  the  manor 
cf  (kmesby  with  the  members,  in  respect  of  lands 
laittni  over  the  different  parU  of  the  three  parishes ; 
lot  so  soch  fee  rents  are  paid  by  either  of  the  defts. 
a  ropect  of  thdr  land,  and  for  allotted  land  nana 
vmld  be  payable. 

Hie  pleadings  in  the  said  actions  are  to  form  part  of 
tlw  ipecial  case,  and  the  ooort  is  to  be  at  liberty  to 
<inw  nch  inferences  from  the  facts  stated  as  a  jnry 
night  have  drawn. 

The  qoestion  for  the  opinion  of  the  ooort  is,  whstbtr 
th«  ^  srs  entitled  to  recover  in  ths  said  actions,  or 
cidMr  ef  them? 

And  jodgment  is  to  be  entered  for  the  pits,  for  Is. 
iAt  or  damages,  or  for  the  defts.  or  eitber  of  them, 
-Mordjif  to  the  opinion  of  the  court. 

lbs  esse  cams  on  for  argument  on  11th  Nov.  1861, 
■h«  it  was  by  ooiaent  remitted  to  the  arbitrator  to  be 
"Med,  the  arbitrator  to  find  or  set  out  the  tenure  of 
)ud  of  the  defis.,  and  whether  the  goods  sold  were  the 
poiam  of  nch  land,  and  also  to  rsise  the  question 
vhitlier  placing  the  peds  entitled  the  corporation  to 
Callage. 

^  tie  arbitrator  found  accordingly  as  follows : — 
'"  tint  the  land  of  the  before-named  deft.  Martha 
<>r(an  is  not  of  the  tenure  of  ancient  demesne,  bat  is, 
*  is  stated  in  the  said  special  case,  part  of  freehold 
teime  and  part  of  leasehold  tenure ;  snd  that  the  land 
rf  ths  before-named  deft.  Benjamin  Daniel  is  not  of 
uttnmeof  ancient  demesne,  but  is,  ss  is  stated  in 
<<>•  a^  apedal  ease,  part  of  freehold  tenure  and  part 
'I  baaehoid  tennrs,  and  that  part  of  the  goods  sold  by 
tka  Slid  Martha  Groom  was  the  prodnce  of  her  said 
mi,  snd  other  part  of  such  goods  was  not  the  prodnce 
<ic  bar  lend,  but  the  prodnce  of  the  land  of  another 
"witsnt  of  the  said  parish  of  Ormssby  SL  Michaal, 
od  thst  all  the  goods  sold  by  the  said  Benjamin 
»Ml  were  the  produce  of  hia  said  Und." 
^  Tbs  qnsstions  for  the  opinion  of  the  court  are : — 
"hsther  the  pita,  are  entitled  to  stallage,  or  any  pay- 
■«at  in  the  natore  thereof,  for  or  in  respect  of  the 
flvag  and  naing  the  sud  peds  in  the  sud  msrket- 
juea,  is  the  manner  stated  in  the  case  ;  snd  whether 
•ha  dafts.,  or  eitfaer  of  them,  are  exempt  from  paying 
«>7  ten,  or  making  any  payment  to  the  pits.,  for  the 
•m  af  the  maticet  by  them  in  the  manner  stated  in  the 
caaa?" 

K^  eoort  shall  be  of  opinion  that  the  pits,  are 
"™»d  to  stallage,  or  any  payment  in  the  natore 
"•"•"t  for  or  in  respect  of  the  placing  and  using  ths 
■«_Peds  as  aforessid,  and  that  the  defts.,  or  either  of 
^"'iStB  not  exempt  therefrom,  or  Oiat  the  pits,  are 
f'mi  to  toll,  or  any  payment  in  the  nature  thereof, 
^the  nas  of  the  market  as  aforesaid,  snd  that  the 
1^  <*  either  of  tham,  are  not  exempt  therefrom, 
JJP^t   is  to  be  entered   for  pits.— Is.  debt  or 


^  ..  s  against  both  or  one  of  the  deft8~  as  the  conrt 
•fieeide. 

"  tiis  eoort  diall  he  of  opinion  that  the  pits,  are 
**>  tatilM  to  stallage  or  toll,  or  any  payment  in  the 


nature  of  etallage  or  toll,  as  aforesaid,  or  that  the 
defla.,  or  either  of  them,  are  exempt  from  stallage  and 
toll,  and  from  making  any  payment  aa  aforesaid, 
judgment  is  to  be  entered  for  both  or  one  of  the  defts., 
ss  the  court  shall  decide. 

The  docnment  mentioned  in  the  case,  marked  E,  was 
a  "  Confirmation  Roll  19  to  23  Eliz.,  concerning  ths 
oonSrmation  of  the  custom  of  the  town  of  Ormesby;" 
and,  after  reciting  (inter  alia)  that  "  according  to  the 
custom  of  onr  kingdom  of  England,  the  men  and 
tenants  of  the  ancient  demesne  of  the  Crown  of  Eoe- 
laod  ore  and  ought  to  be  quit  from  the  taking  of  toU, 
ttdUage,  cbiminage,  frontage,  pavage,picec^e,  murrage, 
and  passage  tbrougUoat  the  whole  of  our  kingdom  afore- 
said ;  and  the  manor  and  town  of  Ormesby,  in  the 
county  of  Norfolk,  are  of  the  andent  demesne  of  the 
Crown  of  England,  aa  appears,"  &&,  it  enjoined  sU 
snd  nngular  the  sheriffs,  mayors,  &c.  (to  whom  it  was 
addressed),  "Aat  you  permit  the  same  men  and  tenantM 
to  be  put  of  tudi  toU,  HaUage,  &c,  concerning  their 
goods  and  matters  by  yon  or  any  of  you  to  be  executed, 
and  according  to  tie  custom  aJoreKod,  In  witness 
whereof,  &c.  Witness  the  Queen  at  Westminstei,  on 
the  8th  May,  23rd  year." 

WtUbji  sppeared,  and  argued  the  case  on  the  part 
of  the  pits. — There  is  no  claim  of  exemption  by 
ctutom  sst  up  in  ths  special  case.  The  exemption 
there  claimed  is  by  wsy  of  prescription  for  tenants  of 
land  in  ancient  demesne  within  the  manor.  It  is 
nowhere  foimd  that  the  lands  of  these  defts.  are  within 
the  manor,  and  if  they  were,  they  are  expressly  found 
by  the  arbitrator  not  to  be  lands  of  ancient  demesne. 
It  is  consiatent  with  every  statement  in  the  special 
case  that  the  lands  of  both  defts.  are  ont  of  the  manor, 
and  that  other  persons  who  have  been  exempt  from 
toll,  held  lauds  of  ancient  demesne  within  the  manor ; 
whereas  these  defts.  might  have  simply  held  lands  in 
the  parish  and  not  within  the  manor.  It  may  be 
reasonably  inferred,  from  the  fact  of  all  persona  except 
a  particnhir  class  having  always  paid  toll,  that  pits, 
ars  entitled  to  toll  from  all  except  that  particular 
class.  [Martis,  B. — The  corporation  are  entitled 
to  claim  toll  from  all  but  those  who  are  exempt ; 
tenants  in  ancient  demesne  are  exempt,  bnt  these  defts. 
are  found  not  to  be  tenants  in  ancient  demesne,  so  that 
ground  is  cat  from  onder  them;  bnt  why  may  sot 
there  be  a  custom  that  the  inhabitants  of  a  osrtaia 
parish  should  be  exempt  from  toll  ?]  The  market  was 
sstsblished  in  1448,  and  there  is  no  evidence  of  any 
custom  with  the  character  of  immemoriality  about  it. 
[Martin,  B. — May  there  b«  such  a  custom  in  point 
of  law  ?1  It  is  apprehended  there  is  no  law  to  that 
effect  The  case  contains  no  menticm  of  such  a  custom, 
and  there  is  no  pretence  that  any  custom  has  ever  been 
relied  upon.  No  such  dnstom  is  set  np  in  the  cam, 
and  there  are  no  materials  firom  which  the  conrt  ooold 
find  it  sren  if  they  had,  which  it  is  contended  they 
have  not,  the  power  to  do  so.  The  case  states  that 
"  some  of  the  inhabitants"  of  Ormesliy  St.  Margaret, 
&c  have  never  paid  toll.  Can  the  conrt  hold  a  cus- 
tom, exempting  some  of  the  inhabitants  of  a  particolar 
parish,  to  he  good?  [Bbamwell,  B.— Is  not  this 
ths  meaning  of  it,  viz.  that  those  inhabitants  who 
freqnented  the  market,  freqaented  it  toll  free  ?]  With 
a  market  dating  within  legal  memory,  and  payment 
and  nonpayment  of  no  remoter  date,  the  exemption 
must  be  referred  to  something  else  than  cnstom,  as 
custom  must  be  inmemorioj  in  its  origin.  The  char- 
ters, declaring  that  certain  parties  shonld  be  from  toll, 
explain  the  practice;  and  tenants  from  this  Crown 
manor  being  free,  others  probably  from  the  neigh- 
bonrhood,  although  not  entitled,  got  the  benefit  of  the 
exemption  as  well.  Moreover,  defts.  havs  pot  in 
these  andent  documents  on  which  they  rely  forexemp* 
tion,  and  all  the  facts  fit  in  therewith,  aitA 
it  is  too  late  f«r  them  now  to  torn  round  and  set  np  ft 
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The  Mayor,  Aldermen  and  Bdrqssses  op  Orbat  Tabmootr  v.  Gboom. 


[Ex. 


-coatom  no  older  than  1448.  Bat  again,  the  title  of 
-tenants  in  andent  demesne  to  exemption  is  only  in  in- 
spect of  toll  proper  and  payments  of  that  nature,  and 
does  not  extend  to  ilallagt  or  piccage.  The  law  on 
the  matter  is  set  forth  in  Fitz.  Nat  Brer.  562,  where 
the  "  writ  of  being  quit  of  toll "  is  treated  of,  and 
nothing  is  said  as  to  tenants  in  andent  demesne  being 
exempt  from  stallage.  ToU  is  in  respect  of  things 
brought  into  the  market  and  sold ;  stallage  is  like  a 
lent  for  the  ose  of  the  land.  In  Com.  Dig.  tit 
"  Market"  Stallage,  F.  2,  it  is  said,  "  Erecting  a  stall 
in  a  market  is  not  of  common  right ;  tbe  staU-keeper 
Dinst  compoond  as  he  can;"  dting  The  Mat/or  of 
NotihamptoH  r.  Ward,  2  Strange,  1338 ;  1  Wils.  107, 
a  case  of  great  authority  on  the  point  What  stallage  is, 
appears  from  SobtrU  t.  CkurduBordtiu  and  Overten 
•c/A^UAmy,  22  L.  J.  34,  M.  C,  in  which  it  was  held 
that  stallage  was  s  payment  made  in  respect  of  the  ex- 
chisiTe  OS*  and  cecnpation  of  the  soil  for  a  time,  and 
was  therefoiv  properly  indnded  in  the  rate ;  bnt  that 
market  tolls  having  no  connection  with  the  exdusiTe 
use  of  the  soil  were  not  rateable.  [Wilde,  B.  refers  to 
the  case  of  Beddy  t.  Whedlumit,  Moore,  474,  dted  in 
Com.  Dig.  Kit  n^pra,  as  to  stallage  and  piccage.]  The 
Mayor  ofHannck  T.  SMmn,  S  W.  Bla<i.  716,  is  com- 
pletely Old  hoc  It  was  held  in  that  case  that  trespsss 
lay  for  setting  tables  in  •  market-place  for  tlie  sale  of 
goods  therein  withont  the  leave  of  tbe  owner  of  the 
soiL  Stallage  and  toll  are  diffnrent  The  present  is  a 
daim  of  stallage  by  the  owner  of  the  land  to  receive 
a  compensation  for  the  use  and  cecnpation  of  his  soil, 
and  IS  quite  distinct  from  toll,  which  must  be 
daimsd  by  immemorial  cnstom,  by  prescription,  or 
by  grant 

ilttrlttone  (with  whom  was  Palmer)  contra,  tot 
defts. — The  pits,  have  assumed  that  toU  is  payable, 
but  it  is  contended  that  the  omu  a  on  those  who  make 
tbe  claim  to  show  that  this  toll  and  stallage  are  pay- 
able at  all.  [Maktui,  6.  refers  to  Manor  of  Ntu- 
port  V.  Sanders,  3  B.  &  Ad.  411.]  Strictly  this  is 
not  stallage  at  aD,  which  is  something  which  disturbs 
the  owner  of  the  soil,  and  interferes  with  his  rights,  as 
shown  by  all  tbe  authoritiea,  and  espedally  the  case 
referred  to  by  Wilde,  B.  in  Com.  Dig.  The  mere 
brinfpng  goods  into  Uie  market  is  not  snob  an  inter- 
ference. [WiLDB,  B.  refers  to  Termes  de  la  Ley, 
where  stallage  is  defined  as  money  paid  for  holding  a 
stall  in  a  market,  and  piccage  for  breaking  the  soil] 
There  need  be  no  bmking  of  the  soil  to  constitute 
•tallage,  bnt  it  mnst  be  annexed.  Tomlin's  Dic- 
tionary, which  adopts  Blunt's  definition,  thns  describes 
it :  "  Stallsgiom,  nom  the  Saxon  Stal,  t.  e.  ttabalum, 
itatio,  the  Uherty  or  right  of  pitching  and  erecting 
stalls  in  fairs  or  markets,  or  the  money  paid  for  the 
same ;"  and  Spelman  in  his  Glossarinm  defines  it  as  a 
fui  itationis,  jut  trigendm  offiaam,  &e.  At  common 
law  every  one  has  a  right  to  bring  goods  to  market, 
and  the  daimers  of  toll  mnst  show  a  right  to  it  by 
cnstom  or  prescription.  Here  one  deft  brings  baskets 
and  tbe  other  sticks  up  a  pde.  [Wilde,  B. — The 
case  begins  by  finding  a  market  at  and  prior  to  1448, 
nnd  that  all  persons  using  it  with  a  stall  or  basket, 
<&a,  have  paid  toll.  Hakidc,  B. — ^The  nse  of  the 
market  by  persons  with  baskets  occasionally  pnt  down 
and  taken  np  again  is  dUTerent  from  a  permanent  stall 
used  from  the  opening  to  the  end  of  the  market. 
ITebtjr.— The  case  states  that  the  places  for  the  stall 
holders  were  determined  and  allotted  by  the  corpora- 
tion.] Tmimmd  v.  Woodrvfe,  6  Ex.  506 ;  19  L.  J., 
K.  8.,  315,  Ex.,  dedded  that  a  penon  exposing  goods 
In  a  market  has  a  right  to  place  them  on  tbe  soil  in 
the  nsual  baskets  neceaeaiy  for  containing  them ;  and 
per  Alderson,  B.  (lb.),  "  erecting  a  stall  is  a  diffsrent 
'^hing  from  pladng  goods  on  the  ground  for  sals." 
See  also  the  definition  of  stallage  by  Littiedale,  J.,  in 
itagor  of  Newport  r,  Saiukrt,  3  B.  &  Ad.  411. 


Trespass  would  not  lis  against  a  person  bringing  goods 
and  pladng  them  on  bauets  on  the  ground  :  (Wigbf 
Peachf,  2  Ld.  Raym.  1589.)  [Braxwsll,  B.— 
That  case  doee  not  help  yon ;  it  was  there  merely  held 
that  the  owner  of  the  soil  conld  not  distrain  tbe  goods 
for  the  tolL]  Pladng  the  baskets  did  not  oonstitole  a 
stall,  and  the  pole  is  no  more  than  an  umbrella.  There 
was  here  nothing  stationary  or  interfering  with  the 
pits.'  right  of  soil 

Pollock,  C.B. — ^We  are  all  of  opinion  tbat  judg- 
ment mnst  be  given  for  the  pits.  None  of  tha  csms 
which  have  been  cited  by  Mr.  Hurlstcae  on  behalf  of 
the  defts.,  in  my  judgment,  show  that  tbe  pita,  oamwt 
maintain  this  action.  In  Wigley  v.  PtacJitg  ths 
wrong  remedy  wss  adopted,  and  tiiat  ease  only  dedded 
that  the  distnas  was  not  justifiable. 

MARTnr,  B. — I  am  entirely  of  the  same  cpimoo. 
Ths  case  firand  by  tha  aibitrator,  titat  the  defts.  were 
not  tenants  in  andant  demesne,  pats  an  eod  to  tbe 
question  sltogetber,  and  cots  away  that  gmmd  from 
them  entirely.  Then  comes  the  qnestiott  of  stallage. 
Now,  it  is  dear  that,  primi  Jiteie,  all  peiaens  ansg 
these  "  pods"  permanently  and  exdnsively,  were  liable 
to  pay  toll  for  tbe  use  d  them,  and  the  raaaoo  why 
the  defts.  refused  to  pay  it  was,  that  they  were  taasBts 
in  ancient  demesne,  and  so  not  liable  to  stallage.  Bnt 
the  argument  for  the  defts.  to-day  has  been,  that  these 
"  pods"  were  net  stalls  at  all.  That  is  a  qaestioo  for 
tbejuiy.  Withont  doubt,  in  tiie  ease  of  persons  carry- 
ing arttolas  in  baskets  into  the  market  for  nia,  md 
making  no  other  dss  o(  the  ground  than  patting  their 
baskets  down  on  it  when  t^  of  carrying  than,  is 
such  oases  there  would  be  no  stallage  at  all  payable 
for  such  use  of  tbe  soil  Bnt  in  this  case  tfaera  was, 
as  found  by  tbs  aibitratar,  an  exehuive  accapa&m  of 
tbe  adl  of  the  pits.'  msrket  by  these  "  peds"  falGng 
within  tbe  dsfinition  of  stallage  which  has  baen  given. 
Judgment  mnst  be  for  the  pits. 

Bbamwbll,  B.— As  I  nndentand,  Mr.  Hnrbtsoc 
agrees  that  ths  only  question  here  is,  whether  what 
the  defts.  need  was,  or  was  not,  a  stall,  and  whether 
stallage  was  payable  firom  anybody,  and  to  the  argoiDest 
on  that  point  aioue  I  have  addressed  my  mind.  That, 
as  my  brother  Martin  has  said,  ia  a  matter  of  fact,  and, 
as  a  matter  of  fact,  my  judgment  upon  it  ia  againrt 
tbe  dells. 

WzLOE,  B.— I  also  am  of  the  asms  o^i^on  aa  tba 
rest  of  the  oonrt  The  eass  fell  to  the  ground  ifoa 
ths  finding  of  tin  arbitrator  that  the  defts.  vera  not 
tenants  in  ancient  demeans.  At  one  time  I  was  is- 
dinsd  to  think  that  an  exemption  existed,  as  old  as 
the  date  of  the  maiket ;  but  Mr.  Welsby,  in  bis  aijgB- 
ment,  sstisfied  me  aa  to  the  origin  of  that  aaemption, 
and  tJiat  it  applied  only  to  tananta  in  andent  deroasne. 
Tbe  pits.'  right  to  staUsgs  was  by  concessioa  «st»- 
blished  if  what  the  defts.  nssd  was  a  ataU.  Konr,  it 
seems  to  me,  tbst  any  erection  used  for  tha  purpose  of 
selling  goods  in  the  market  ia  a  atall ;  bow  it  is  ooa- 
stmeted,  and  whether  fixed  in  the  grixuad  or  not,  is 
imnu^siia].  I  think  that  what  the  defts.  naad  in  tba 
present  esse  was  a  stall,  and  that  pltL  ai«  tbenCpn 
entitled  to  judgment. 

Judgwrnt/erihefltt. 

PItfc'  attorney,  P.  A.  EmroU,  15,  Bedford-row, 
agent  for  C.  Cory,  Town-deik,  Great  Yarmouth. 

Defts.'  attorney,  A.  Storey,  6,  Eing's-road,  Bedfard- 
row,  agent  for  S.  B.  Cory,  Gnat  Yarmouth. 
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Bao.  t>.  Tbb  Ovsbsbbbs  of  HaDOERansLD. 


[Q.  B. 


OOTJBT  or  aUEEV'S  BSKOH. 


I  br  '<■>  Tnamoa,  T.  W.  HAmaama,  and 
CAB.  HmnjR,  Stqci,  B«Rlit«n-u-Ii*w. 

nptili9,  Joa.  31,  1863. 
Sn.  R.  Thb  OrntRSEKKS  or  Hdddebsfiklo. 
Comlf  fttiee—RcUmg  part  ofparith  «i^— 
15  i  16  Vict.  c.  81,  f.  33. 
twtrf  a  ftne■li^>   (■<><  a  iorati^A  nor  iiilgtet  to 
miriiie  to  tko  eomttji  rata)  wot  ngulattd  hg  on 
hfnvtmait  Act,  and  iu  pobct  pronded  and  paid 
fir  mtier  tit  ia^ronmmt  rate.     ThtpoUee  ^iha 
midM  <^  tX»  tmmMp  wo*  pratiied  voder  tha 
CmUfPoUeeAeU: 
SM,  iiat  At  oveneert  of  lit  totmthip  could  not 
mAe  a  oedal  rata  wider  th*  Corni^  Police  Act* 
firtiti^)$ueto/UiepolioenflJiereiidti»<i/'Hie 


lUe  ■>«  caning  npoo  Uie  ontBtett  of  the  poor  of 
&•  tmahip  of  Hoddenfiald  to  ihow  came  why  a 
mmimm  ahoold  not  iaana,  onminanding  thsm  to 
■b  and  leiy  a  apccial  rata  opon  tba  part  af  tbs 
tgndu;  not  within  the  limits  of  the  Hoddeiafield 
Iqnrnwnt  A«t  1848,  hi  ordar  to  rtimbone  them- 
tim  tit  nm  vt  37L  16*.  7d.  ooUactad  hj  tbam 
vitti  tka  part  of  tha  towoahip  that  is  within  the 
ioili  of  the  aaid  Act,  towards  the  diatiiot  police- rate 
btba laid  W«at  Riding,  in  parsnanoe  of  a  call  made 
kf  tkeioaidiant  of  the  Hnddarsfield  Poor  Law  Union 
MOiaSthSept  1861. 

lb  (deration  of  the  Hoddeisflald  ImproTement  Act, 
IM  (U  &  13  Vict  a  czL)  extends  to  a  radina  of 
UOO  ;arda  ttata  the  *inarkiet-pbc*,  hot  orer  about 
tbni-foaitba  of  the  towoahip  only.  The  watching  of 
lb  pnt  of  the  township  witUn  the  radios  is  regolated 
if  tin  Act,  and  police  ooostablaa  are  appointed  and 
IBiodtoftbeimproTemeDtrate.  The  part  of  the  town- 
•^ji  sot  within  the  Act  is  watched  under  the  Count; 
Ftiice  Acta,  and  the  sum  of  371.  16i.  7d.  was  the  ez- 
f<w  iocamd  on  that  account.  The  Count;  Police 
icti  proTide  for  the  lerjiog  the  rates  in  the  follow- 
>t  *•;.  The  conrt  of  quarter  aaasions  molces  its 
inoft  np<m  the  gnardiana  of  the  union  to  lerf  a 
<°ot/  n^  including  the  district  police  rate.  And 
tie  paidians  make  th«r  precept  to  the  oveneer*  of 
^••natal  parishes  withhi  the  onion  to  ler;  their 
Mpeitin  qootas.  Accordingly  the  guardians  of  the 
™teiSeld  Union,  on  receipt  of  the  preoept,  made  a 
<d  ca  the  oraneera  of  the  township  of  Hnddersfield 
b  •  palioe  rate  to  be  levied  upon  the  entire  township. 
Tb  naneta  refused  to  ler;  a  special  rate  upon  the 
{St  af  the  township  not  within  the  Impcarement 
i^  sod  which  alone  had  receired  the  benefit  for 
*Udi  the  27<.  16s.  Id,  had  been  incurred,  on  the 
("aid  that  they  hare  no  power  to  do  so. 

Qs  £)llawiDg  are  the  sections  of  the  County  Police 
^  nfeiTed  to  in  the  argument  ;~- 

Ibe  3&4Vict.  0.88,  sect.  8,  enacts,  "that  so 
l"<b  of  the  3  &  3  Vict,  c  93,  as  provides  that  the 
°?a>aa  of  patting  the  said  Act  m  execution  shall 
ll'jail  out  of  the  county  rate  ahall  be  repealed,  and 
w  Ar  the  purpoeee  of  defraying  the  expenaea  of  the 
^1  Act  in  any  coimty  in  which,  or  in  any  part  of 
'^  the  said  Act  ahall  be  put  in  force,  the  justices 
'nch  ooanty  in  general  or  qoarter  sessions  assembled 
■w  laahe  a  fair  and  eqaal  police  rate,  and  for  that 
l||2«>  shaU  aaaees  and  tax  the  whole  district  for 
*U  the  eooatablea  are  appointed,  rsteably  and 
*!Blly  aeoording  to  a  certain  pound  rate  of  the  full 
■d  bir  annoij  value  of  all  measnages,  lands,  tene- 
"■^  and  hereditamenta  liable  to  tbe  county  rate,  or 
^w,  if  the  whole  of  the  said  district  were  to  all 
''*•  sfld  purposes  within  their  county,  would  be 
■*«>  to  the  county  rate,  therein  including  aill  detached 
)ut>  of  other  csnoties,  and  also  all  liberties  and 
■  (ezeept  as  iiereinafter  excepted)  whioh  are 


locally  situate  in  such  county,  or  wholly  or  partly 
Burroimded  by  such  county,  and  declared  by  tbe  said 
Act  to  be  considered  as  forming  part  of  such  coimty 
for  the  purpoaee  of  the  said  Act,  bnt  excluding  aU 
detached  parts  of  the  said  county,  all  parts  of  tha 
oounty  contributing  to  the  police  rate  of  any  other  county, 
or  to  the  metropolitan  police  rate,  and  all  incorporated 
boroughs  which  are  or  shall  be  within  tbe  proTisions  of 
tbe  5  &  6  WiU.  4,  c.  76,  for  regulating  oorporatioos, 
or  of  any  charter  granted  in  puranance  of  tbe  last 
recited  Act,  or  of  any  Act  made  for  the  amendment 
thereof,  and  all  those  towns  and  places  for  which  COD- 
stablea  or  watchmen  shall  hare  been  appointed  nnder 
the  Act  of  tbe  4  Will.  4,  making  provisions  for  th« 
lighting  and  watching  of  parishes  m  England  or  Waleiu 
or  under  any  local  Act  authorising  tbe  appointment  of 
constables  or  watchmen  in  any  town  or  place,  and 
authorising  rates  to  be  made  for  defraying  the  expense* 
of  such  constables  or  watchmen,  and  shall  not  be  dis- 
continued before  the  pssring  of  this  Act  imtil  they 
shall  be  discontinued,  or  until  the  chief  constable  of  the 
county  within  which,  for  the  purposes  of  this  and  th« 
first  recited  Act  such  parish,  town,  or  place  is  situated 
aball  bare  notified,  as  he  is  hereinafter  empowered  to  do, 
that  he  is  ready  to  tmdertake  the  charge  of  such  pariah, 
town,  or  place." 

Sect.  5  enacts  "that  the  police  rate  shall  be  cd- 
lected  in  tbe  county  from  tbe  persons  who  are  liable 
to  contribute  thereunto,  with  and  as  part  of  the  countr 
rate." 

The  15  &  16  Vict.  c.  81,  s.  33,  enacU  "  that  where 
any  parish  or  place  aepantely  maintaining  its  own 
poor  shall  be  divided  so  that  a  part  is  comprised  in  a 
borough  not  subject  to  contribute  to  the  county  rate, 
while  the  part  out  of  the  borongh  is  liable  to  con- 
tribute thereto,  and  any  coonty  rate  shall  be  assessable 
upon  tbe  part  of  tbe  parish  or  place  which  ia  com- 
prised within  the  oounty  and  excluded  from  the  borough, 
tbe  overseers  of  such  parish  or  plsce  shall,  on  receipt 
of  any  precept  or  other  lawful  demand  from  tbe  justices 
of  tbe  county,  or  other  due  antl>ority  in  that  behalf 
demanding  the  payment  of  any  sum  of  money  as  the 
contribution  of  the  part  of  such  parish  or  place  out  of 
the  borough  towards  any  such  rate  aa  aforesaid,  with  all 
convenient  speed  assess  the  stmi  so  required  npoo  the 
persons  liable  within  such  part  of  tbs  pariah 
or  place  to  pay  the  poor-rate  therein  by  means  of  a 
sepsrate  rate  to  be  made,  allowed  and  published  in 
like  manner  as  the  poor-rate,  and  either  by  themselves, 
or  by  the  collector  of  poor-rates  for  the  time  being 
appointed  for  the  esid  parish  or  place,  shall  collect  the 
hame  separately  or  with  tbe  poor-rate  payable  by  the 
parties  assessed  tl^reto,  and  for  the  purpose  of  as- 
sessing and  collecting  the  same,  shall  hare  all  such 
powers,  authorities,  privileges,  protections  and  inci- 
dents as  belong  to  them  in  the  assessing  and  collection 
of  tbe  poor-rate,  and  all  provisions  of  the  law  for 
enforcing  the  colleerion  of  tbe  poor-rate,  and  reco- 
vering tbe  costs  of  the  proceedings  therein,  shall  be 
applicable  to  the  colleetian  of  the  rate  or  rates  herein 
last  above  mentioned  and  provided  for." 

Sect  34.  "That  when  a  precept  shall  be  issued  to  the 
guardians  of  the  union  comprising  any  auch  parish  or 
place,  tmder  the  provisions  in  that  respect  hereinbefore 
contained ;  and  such  precept  shall  contain  a  sum  to  be 
assessed  and  charged  in  respect  of  any  such  rate  as 
herein  provided  for  upon  a  part  of  such  parish  or  place 
as  aforesaid,  tbe  said  guardians  may  require  the  over- 
seers of  such  parish  or  pUce  to  pay  to  their  treasurer 
a  sum  of  money  sufficient  to  enable  the  said  guardians 
to  pay  the  aum  so  assessed,  with  tbe  other  sums  men- 
tioned in  tbe  said  preoept  to  tbe  treasurer  of  the 
county,  or  other  person  lawfully  snthorised  to  receive 
it ;  and  the  aaid  overseen  shall  pay  tbe  amount  out 
of  any  moneys  in  their  possession  belonging  to  tllp 
parish  or  place,  or  to  tbe  port  of  such  parish  or  place 
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lecpectirelj,  and  raimbone  themaelTcs,  if  neceasarj,  bj 
•  rate  to  be  leried  u  herainbefore  described  npon  the 
persons  liable  thento;  or  if  tbey  have  no  soeb 
monejs,  shall  forthwith  proceed  to  levy  and  collect  tb« 
requisite  aiiionDt  by  sach  rate,  and  pay  the  same  orer 
to  the  treasurer  of  the  said  guardians ;  prorided,  nerer- 
thelesa,  that  if  snch  overseers  make  default,  and  do  not 
make  tlie  reqninte  payment  within  the  appointed  time, 
they  shall  m  snbject  to  be  proceeded  against  in  like 
manner  as  tbe  orerseen  of  a  parish  wholly  situated 
within  the  county  are  subjected  to  under  tbe  pro- 
visions of  this  Act." 

Sect.  3S.  "That  where  tbe  amount  required  in 
respect  of  any  snch  county  rate  ^m  any  part  of  snch 
parish  or  place  as  last  aforesaid  shall,  in  the  judgment 
of  snch  orerseers,  be  so  small  as  to  render  the  levying 
and  collecting  of  a  separate  rate  for  it  inoonTenient,  the 
overseen  may  postpone  the  reimbursement  of  themselves 
for  any  such  advance  as  aforesaid,  and  they  or  their 
succeesors  may  afterwardi,  on  the  recurrence  of  the  next 
precept  or  other  lawful  demand,  or  of  that  next  but  one, 
levy  and  collect  such  a  rate  as  aforesaid  to  raise  the 
whole  amount  so  previously  advanced  and  unsatisfied 
oat  of  the  poor-rates  of  tbe  parish,  as  well  as  tbe 
•mount  required  by  the  then  precept  or  demand,  and 
shall  apply  the  sum  so  collected  in  reimbursement  of 
tbe  prenous  payments,  and  the  satisfaction  of  such 
precept  or  demand,  and  shall  apply  the  balance,  if  any, 
towards  tbe  discharge  of  tbe  next  precept  or  demand." 

WtUbji,  on  moving  for  the  rule  ntri,  staled  that  the 
guardians  had  paid  this  charge  out  of  tbe  general 
poor-rates  ever  since  1857,  whereupon  Cockbum, 
C.J.  observed  that  they  ought  to  have  paid  it  only 
Sn  respect  of  tbe  outlying  district.  Tbe  case  of  Rtg.  v. 
The  Overttm  of  Duddngfitld,  26  L.  T.  Rep.  236, 
was  cited,  which  decided  that  "  under  the  Cheshire 
Constabulaiy  Act,  which  directs  that  the  police  rates 
•re  to  be  collected  in  the  same  manner  as  tbe  connty 
rate  is  by  law  directed  to  be  collected,  the  overseers 
of  a  parish  are  tbe  proper  persons  to  collect  a  rate, 
although  a  portion  of  the  parish  sliould  form  part  of  a 
district  maintaining  its  own  police,  and  be  on  that 
ground  exempt  from  the  general  police  rates  for  the 
connty." 

MellUh  showed  cause. — The  only  cose  in  which 
overseers  are  empowered  to  levy  a  rate  under  the 
County  Police  Acts  npon  a  part  of  a  pariah  only,  is 
that  provided  for  by  tbe  15  &  16  Vict,  e  81,  s.  22, 
wheie  the  part  of  the  parish  or  place  is  comprised  in  a 
borongh  not  subject  to  cootribnte  to  the  connty  rate, 
while  the  part  out  of  the  borough  is  liable  to  contribute 
thereto.  But  it  is  impossible  to  say  that  Hudders- 
field,  an  unincorporated  town  which  does  coutribnte  to 
tbe  county  rate,  falls  within  that  provision.  There  is 
no  other  enactment  which  warrants  tbe  making  of  a 
spedal  rate  over  part  of  a  parish  or  place  only. 

WeMg  in  support  of  the  rule.  —  Sect.  34  has 
been  followed  hitherto ;  but  that  only  anthorises  the 
overseers  to  rvimbutse  themselves  "  by  a  rate  to  be 
levied  as  hereinbefore  described."  That  is  in  sect.  32. 
[WloHTMAii,  J.— But  Uuddersfield  is  not  a  "  borough" 
vrithin  the  meaning  of  the  Act.]  There  is  no 
definition  of  tbe  term  "  borough  "  given  in  the  Act. 
[CooKBVBR,  C.  J.— You  must  bring  tbe  ease  within 
Uie  Act]  In  Tomlin's  Dictionary,  "  borough "  is 
•aid  to  mean  a  corporate  town,  not  a  city,  and  also 
snch  a  town  or  place  as  sends  butgesses  to  Parliament ; 
but  sometimes  it  is  used  for  oilia  msignior,  or  a 
country  town  of  more  than  ordinary  note  not 
vralled. 

CocKBtTBK,  C.  J. — This  ease  is  not  shown  to  be 
within  sect.  32.  It  seems  to  be  catiu  omiuut,  which 
can  only  be  remedied  by  the  Legislatuie. 

The  rest  of  the  Court  concurring, 

Jlttle  diteltarfftd. 


BOIJ.S   COTTST. 

KeiMtted  by  H.  R.  Yomia,  Ksq.,  BanUtavat-Lsw. 

Mmubf,  Mag  13,   186S. 

Rt  Hatlk's  CKABrrr. 

Charily — Appointment  of  new  truMtte$—Vntry— T1>e- 

18  4'  19  Viet.  e.  120,  and  the  19  4  SO  VicL  c.  Hi 

{the  MetropoHi  Local  Manaqvtumt  Act). 
Where  a  decree  of  the  court  and  a  tchemefittmedthert- 

tmder  m  1851  gave  "  the  parithionen  and  inhabi- 

tanit"  of  a  metropolitan  parith  "in  »sj(rjf  auam- 

bUd  "  the  power  to  elect  new  tnuttee  of  a  Aarilf, 

Much  power  toot 
Held,  to  be  exercieable  bg  the  vettry  appointed  nulgr 

the  above-mentioned  ttatutee. 

This  was  a  petition  presented  under  the  hnr  of 
Property  and  Trustees  Bdief  Auendmeot  Act,  S2  &  23 
Vict.  c.  35,  s.  30,  for  the  opinion  of  the  ooort, 
as  to  the  power  of  the  existing  vestry  of  St.  Mary, 
Lambeth,  to  appoint  new  tmsteea  of  the  above-muneit 
charity. 

In  1671  certain  estates  were  conveyed  by  a  Mr. 
Hayle  to  charitable  purposes  for  the  benefit  of  the- 
parish  of  St.  Mary,  Lambeth.  By  s  decree  in  a  suit  of 
The  Atlomeg-Genenlt.  DaUon,  in  I8S1,  it  wss  de- 
clared that  there  ought  to  be  in  future  seventeen  trus- 
tees of  tbe  charity,  including  the  rector  and  fonrchareh- 
wardens  of  the  parish  of  St.  Mary,  Lambeth ;  and  that 
twelve  of  such  tnutees  ought  to  be  parishioners  naS 
inhabitants  of  such  parish,  to  be  elected  and  chosen  to 
be  such  trustees  "  by  the  psrishionei*  and  inhaUtaots 
of  the  said  parish  in  vestry  assembled ;"  and  it  wa» 
referred  to  tbe  master  to  consider  a  scheme  for  repi- 
tating  future  appointments. 

A  scheme  was  accordingly  settled  and  approved  by 
Ihe  master ;  and,  by  tbe  9tti  clause  of  it,  it  was  pro- 
vided that  "  BO  often  as  there  should  be  a  vacancy  or 
vacancies  in  the  twelve  elected  trustees,  by  d<«th, 
resignation,  incapacity,  or  disqualificaUon,  the  number 
of  such  elected  tnutees  should  be  filled  up  to  twelve 
by  the  election  to  that  office  of  one  or  more  person  or 
persons  who  should  be  a  parishioner  or  parishiooers, 
and  a  rated  inhabitant  or  inhabitants  of  such  parish,, 
and  who  shall  be  so  elected  at  a  vestry  meeting  of  the 
said  parish." 

When  the  scheme  was  so  settled,  the  constitution  of 
the  vestry  of  the  parish  of  St.  Mary,  Lambeth,  wa» 
made  up  out  of  all  the  parishioners  and  ratepayers  who 
thought  fit  to  attend  and  take  part  in  it     By  the  1 S 
&  19  Vict  c.  120,  amended  by  the   19  t  20  Vict, 
c  112  (the  Metropolis  Local  Management  Acts),  the 
old  vestries  were  abolished  as  to  metropolitan  parishes. 
In  Nov.  1855,  a  vestry  composed  of  140  ratepayers- 
of  a  certain  qualification  was  duly  elected  under  tUe 
provisions  of  the  said  Acts  for  the  parish  of  St  Mar^^ 
Lambeth.     Two  vacancies  occurred  in  tbe  trusteeship 
of  the  above-named  charity;  aod  in  April  I8S7    tbac 
vestry  filled  up  by  election  those  two  vacancies.    Others 
had  since  occurred ;  and  tbe  present  vestry  being  about 
to  fill  up  those  in  a  similar  manner,  the  court  waa  novr 
asked  by  the  continuing  trustees  to  say  whether  tbe- 
vestry  of  St  Mary,  Lambeth,  elected  in  pursuance  of 
the  said  Acts,  had  the  power  to  appoint  new  tnute«» 
of  the  charity,  or  whether  snch  power  was  vested    its 
"  tbe  parishioners  and  inhabitants  of  such  parish  in 
vestry  assembled." 

BaffgaUttji,  Q.  C.  and  S.  W.  E.  Fatter  appeared  for 
the  petitioners. 

Seluyn,  Q.  C.  and  C.  T.  Swaneton,  for  the  new- 
vestry. 

Wickent  for  the  Attomey-Oeneral. 

The  following  cases  were  referred  to;— Carter  -v. 
Cropley,  26  L.  J.  346,  Cb.;  AUomeg-GenenU  '«-. 
Drapen'  Company,  4  Drew.  299. 

The  Mastur  of  tbe  Rolls  :— The  question  in  tliis 
case  is,  whether  the  right  to  elect  the  trosteea  of  tXx* 
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•britj  imuini  in  the  old,  or  has  been  transmitted  to 
■d  baoome  restsd  in,  the  new  bodj,  eonstitating  the 
eutiiig  TMt>7  of  the  parish  of  St.  Mary,  Lambeth  ? 
I  a  dasrir  of  opniion  that  the  statntes  control  the 
tefN  of  1851  and  the  scheme,  if  each  deoree  and 
■bans  can  be  oonstroed  to  mean  anything  else  than 
tint  tbe  ehctiai  is  to  be  made  by  the  "  rntzy"  for  the 
tiM  bang.  The  Lej^islatiire  altered  tlie  ooostitotiai 
<f  thi  "  Ttstry,"  bat  its  meetings  were  still  the  meet- 
ii^  of  the  psrahioners  "  in  vestry  assembled."  All 
lie  po«ecs  of  the  old  Tsstiy  are  transferred  to  the 
Mv  body,  il,  indeed,  the  sleeUon  of  the  tmitees  is 
■ot  to  be  nude  by  the  Testry  as  now  eonstitntad,  I  do 
■t  Me  hew  it  eao  be  made  at  all,  baeanse  there  cannot 
so*  be  a  Toitiy  meeting  except  nnder  the  recent  Acts. 
TbceuM  dtad  do  not  affect  the  question.  In  Tkt 
Uttnuf-Oaupral  t.  Drafm'  Compam^,  almspeople 
m  to  be  ehoeen  "  by  the  ministers,  chonhwardens, 
oniaens  of  the  poor,  and  sneh  paririiioDars  of  the  said 
priA  (St.  Oeorge's,  Soothwark)  as  shall  pay  tazatkm 
ts  Um  poor,  and  shall  not  keep  inmates  or  poor 
lodgn."  Nothing  was  said  about  a  vestry ;  and  it 
•a  beU,  that  by  the  passing  of  the  Act  the  right  of 
deetioa  did  not  go  to  the  veetry,  bnt  belonged  to  the 
Knoos  fonnmg  the  assembly  mentioned  in  the  deed. 
Hwe,  faowsTer,  I  think  the  power  of  election  was  Tested 
ii  tb«  restry  meeting  "  for  the  time  being,"  and 
sbitsfer  was  the  constitatian  of  the  M  Testriea,  the 
fmn  and  the  duties  which  attached  to  them 
(and  Tmda  the  Acts  to  the  new  body.  The 
(elilioa  will  be  answered  accordingly. 


Y.   0.    STUABT'S   OOVJLT. 

lasertad  b/  Jams  B.  DAvmeoi^  Esq.,  of  UoeolD's-ian, 

BarrlsMr-at-taw. 

Jwig  I,  13,  14,  iStmdiS,  1862. 
Bbabdmobx  v.  Trbdwbu. 

A)'«se<Mi    JVwssonce — Brick  bunmg—Jmritdielioii. 

ncrs  A^  vttke  exereue  of  prioala  rigku  over  kU 
imfnpertf,  on  a  poriiou  of  hit  ow»  land,  doet 
tcbwUch  imierftre  with  hi»  neighbour't  right  to 
(to  ti^ogfoemt  of  pure  air,  and  eaaie  M^ny  to  the 
Mifmom't  fropvrti),  and  it  appeart  that  (isre  ore 
•tier  ntaottoiw  oa  A'$  kmd  tohere  he  miglkt  do  the 
taw  oett  wilk  tjual  or  nearfy  etpml  benejlt  to  Uis- 
idf,  imi  leithoul  <mf  or  with  cmiidenbly  leu  m- 
insimn'eaes  to  hie  naghbour,  lie  eovt  mil  interfere 
ttiejmutiou. 

IV  i^  having  entered  into  a  eontract  with  Oaaem- 
net  for  the  eupplg  of  a  large  jaantilg  of  briekt 
M  <**  eoHstriKtion  of  fortijicationi,  obUtined  a 
'■N  o/*  a  tract  of  land  and  began  brieh-buning 
^trttiont  bg  conetnieting  a  Une  of  kilne  or  daatpe 
et  ■  Uttanee  qf  about  340  jwrrfs  eotUk  oftheplL't 
■auiua-iowe,  and  Ihirlg  fim  her  boimdarg  fence. 

Tie  eonrt  reetrimted  the  defl.  bg  injunelion  from 
ligilingorjiring  am/  kilnt  leilhin  a  dietanoe  ^650 
jvdbynm  the  pU-'i  honee. 

IV  ooart  refitted  to  direct  an  action  to  trg  the 
ftionofialulier  Ike  aete  complained  ofamowUed 
tea  legal  mmtanee  or  not,  being  eatitfied  of  the 
fittt,  both  qf  lie  deft,  hating  other  available  land 
ithit  di^oeal  and  cfth*  pit.  haviug  tuttained  an 


Obtavttiione  on  the  cote  of  Hole  v.  Barlow,  4  C.  B., 

ff.  *,  334  (now  overruled). 

Tins  bill  wu  filed  by  Mary  Anne  Beardmore,  of 
liplsoda,  near  Fareham,  Hants,  widow,  to  restrain,  by 
Bjmation,  the  deft.  William  Tredwell,  his  servants, 
«i  "  from  lighting  or  firings  or  causing  to  be  lighted 
■  iitd,  soch  of  the  brick  kilns  which  had  been  oon- 
Inttsd  by  him  as  had  not  already  been  lighted  or 
bei,  sad  also  from  refilling  with  bricks,  relighting  or 
'■'oBg^  or  causing  to  be  refilled  and  relighted  or  re- 
fiW,  sBoh  of  the  said  kilns  as  had  been  already  fired  or 
[lUa.  Cas.— Vol.  II.] 


lighted ;  and  also  from  burning  or  causing  to  be  burnt 
any  bricks  so  near  to  the  pit's  property  as  to  cause 
damage  or  annoyance  to  the  pit.,  or  to  Uie  inmates  of 
her  manaon-honse,  or  injury  or  damage  to  the  trcet, 
plantations,  shrubberies  and  herbage,  or  any  of  then 
growing  on  the  property  of  the  pit.  or  any  part  there- 
of." Ilie  bill  also  prayed  that  damages  might  b* 
awarded  to  the  pit.  in  respect  of  the  injury  sortained 
by  her  by  means  of  the  burning  by  the  deik.  of  bricka 
in  the  kUns  which  had  been  already  lighted. 

Mrs.  Beardmore  was  the  owner  in  fee,  nnder  her 
husband's  will,  of  the  mansion-honse  and  grounds  of 
Uplands ;  and  the  deft.,  who  was  a  contractor,  had 
entered  into  a  contract  with  the  Ooramment  ibr  tbt 
oompletioo  of  three  forts  on  Portsdown-hill. 

lie  deft  had  reoently  become  the  ooeupier  of  land* 
to  the  extent  of  103  acres,  lying  to  the  south  of  the  Up- 
lands estate,  for  which  he  payed  a  rent  otSOOL  a- year, 
and  a  royalty  of  Is.  6d.  for  every  1000  of  bricks  «ver 
5,000,000.  In  January  last  ba  began  to  make  prepar- 
ations for  the  manufacture  of  bricks,  by  ooastraoting 
kilns,  &0. ;  whereupon  the  pit  addressed  the  following 
latter  to  Meesrs.  Kelsall  and  Ce.,  of  Fareham,  the 
deft.'s  solicitors : — 

"  Uplands,  SIst  Jan.  1863. 

"Gentlemen,—!  havs  joat  heard  that  Messrs. 
Tredwell  are  preparing  to  build  kilns  and  bnra  hricka 
on  the  npper  part  of  Mr.  Psddon's  iSeld,  near  my  pro- 
perty. I  have  no  desire  to  interfere  nnneoessarilr 
with  Messrs.  Tredwell's  wotki,  but  I  must  olgsot  to 
anything  that  will  be  a  nuisance  or  iiqury  to  my 
house  or  property ;  and  boming  of  bricks  in  the  above 
sitiiation  will  bring  not  only  smoke  bnt  most  dis- 
agreeable smells  to  Mayling's  honae,  and  also  to  m/ 
own  residence  ;  and,  in  varions  ways,  the  treea  and 
omaoiental  plantations  will  be  injnrcid.  They  havs 
been  planted  and  kept  up  at  a  great  expense  for  several 
years.  I  hope  that  Messrs.  Tredwell  can  piece  their 
works  at  snch  a  distance  and  in  such  a  jusition  as  t» 
be  no  annoyance  or  injoiy  to  me  or  my  property ;  and 
they  mnst  tske  this  as  notice  that  I  shall  take  every 
means  to  protect  myself  and  my  property.  I  am  in- 
formed that  in  several  recent  cases  the  Court  of  Obao- 
cery  hss,  by  injunction,  stopped  brickworks  that  was* 
an  annoyance  or  nnisanoe. 

"  I  am.  Gentlemen,  yoort  tmly, 

"  M.  A.  BSABbMOBB." 

To  this  letter  the  deft,  replied  as  foUons:— 
*'  Portsdown-hill  FortifioatioBS. 
"  (William  Tredwell,  Contractor.) 
"  Offic^  Fareham,  Hants.    Feb.  1,  1868. 
■'  Mrs.  M.  A.  Beardmore. 
"  Madam, — I  beg  to  acknowledge  receipt  of  yoor* 
dated  Slat  Jan.  1863,  through  the  hands  of  Messss. 
Kelsall,   as  also  to  state    that  the    reference    mad* 
therrin  ahall  be  attended  to. 

"  I  am.  Madam,  yours  tmly, 

"J.  R.  IvBBT  (per  J.  T.  Hardymaa.)" 
It  was  alleged,  that  since  the  above  oorrespoudencs 
the  deft  had  proceeded  with  his  preparations,  and  had 
constmeted,  at  the  northern  portion  of  bia  land, 
twenty.eight  large  kilns  for  burning  bricka.  Of  tlieee^ 
eleven  were  erected  in  a  line  nearly  parallel  to  tk* 
boundary  of  the  pU.'s  park,  and  eight  of  the  eleven  at 
distancea  varying  from  33  to  35  yards  from  the  pit.'* 
bonndsry.  Three  others  of  the  tweaty-eight  kilns  were 
erected  near  a  projecting  angle  or  comer  of  the  pit's 
park,  where  there  was  a  valuable  plaotatioa.  Of  the 
eleven  kilns,  eight  had  been  already  lighted,  and  lh» 
three  kilns  at  the  comer  had  also  been  ligbtad,  and 
since  they  had  been  lighted  the  pit  alle^  it  had 
become  apparent  that  her  property  would  be  irreparably 
injored  if  the  burning  were  oontinoed  at  the  apot  in 
the  mode  proposed.  It  was  further  alleged,  that  the 
smoke  and  noxions  vaponrs  hsd  so  far  injored  the  treea 
in  the  park  that  many  mnst  unsvoidaUy  die,  beaidea 
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vbiob,   Uw  noziaua  fomas  had  b«en  drifta  ioto  the 
mansioR'bouae. 

To  an  appliestioa  on  tha  part  of  tb«  pit's  solid- 
tonj  dated  33id  Jane,  giring  notice  of  an  intention  to 
apply  for  an  injanotion,  in  dafaolt  of  an  aamraBoe  in 
writing  that  tha  kilns  already  prepared  for  homing 
shoold  not  be  find,  the  following  answer  was  ra- 
toned:^ 

"AddnaaJ.  B.  iTCiy. 

"  Portsdown-hill  Fortifioations.    (Wm.  TradwaU, 
Oontraotor.) 
"  Heasri.  Parke  and  PoUard, 
■■  Offioee,  Faiebam,  Hants,  Jnne  84,  1869. 

"  Qentlemen, — Mr.  Tredwsll  not  living  here,  your 
letter  has  been  forwarded  him  this  day's  post  for  ia- 
ttmctions. — I  am,  Gentlemen,  yoors  obediently, 

"Jobs  B.  Ivkbt  (per  J.  T.  H.) 

*'  C3,  LiBColn's-iim-fielda,  London." 

No  further  anawer  waa  esiit,  and  the  bill  was  filed 
en  tha  80th  Jnne. 

-  It  appeared  that  aaoh  kUn  or  damp  was  oapable  of 
bomiog  on  an  arerage  70,000  brieks.  Each  bnming 
oeoapiad  aboat  six  days,  and  the  common  intarral  be- 
tween each  firing  was  abont  fonr  weeks.  A  very  laige 
mamfacton  was  in  contemplation  for  the  construction 
of  the  foitificatioDS.  The  nearest  of  the  kilns  were 
distant  aboat  3S0  yards  from  the  manaion-hoaae  in  a 
■eath-weat  diieotion,  which  was  that  of  the  prerailing 
wind.  The  groond  also  nee  towards  the  hotise. 
'  Besidea  the  kilns  already  lighted,  the  deft,  had  filled 
and  waa  en  the  point  of  lighting  others. 

On  tha  1st  July  bis  Hsoonr  granted  an  interim 
order,  extending  orer  the  following  Thnrsday,  the  10th, 
to  prevent  the  deft,  lifting  any  other  kilna,  tha  pit. 
entering  into  the  nsnal  undertaking  as  to  damages, 
with  leave  to  serve  a  aetioa  of  motion  for  an  iigunction 
generally  oa  that  day  ;  and  directed  that  servioe  at 
'  the  ooonUng-hoose,  Farehara,  sboald  be  good  service 
00  Mr.  TMweH. 

The  bearing  of  the  motioo  stood  over  from  the  10th 
to  the  ISth  Joly. 

Malint,  Q.C.  and  F.  0-  Haymt  sapported  the 
motioa.  [Theyweie  stopped  by  the  ooort.  Titecaaeaon 
whieh  they  relied  were—  WalUr  v.  Mfi,  4  Oe  G.  & 
Sm.  315 ;  20  L.  J.  433,  Cb. ;  15  Jnr.  416 ;  17  L.  T. 
Bep.  103 ;  PiOoch  v.  Lmltr,  11  Ha.  366 ;  BoU  v. 
Barlow,  4  C.  B.,  N.  a,  334;  31  L.  T.  Bep.  134; 
Broadbnt  v.  The  Imperial  Oat  Cmipai^,  7  De  G.  M. 
&  G.  486 ;  28  L.  T.  Bep.  3S9 ;  34  L.  T.  Bep.  1 ; 
The  AUorrteg- General  v.  The  Poroagho/Birmmgham, 
4  K.  &  J.  528.] 

Bacon,  Q.C.  and  AiviU  opposed  the  motion.— The 
deft,  had  rntand  into  oentraots  of  great  valne  and 
importance  to  himself,  and  of  interest  to  the  pnblic. 
'  The  pit.  was  predoded  from  oomplainiag  of  the  deft.'s 
acts,  for  slie  herself  had  been  willing,  in  November 
last,  to  let  Mayling's  farm,  a  part  of  her  property 
mnch  nearer  her  resideooe  than  the  deft.'s  land,  to  the 
deft,  himself  for  the  voy  purpose  of  brick  making. 
The  present  application  waa  nude  for  the  pnrpoee  of 
forcing  terms  upon  the  deft  If  any  damage  was 
dona  tiie  law  waa  open.  Mr.  Tredwell  had  ofiered  to 
make  any  reaaonable  peonniaiy  oompeosation  that 
might  be  rtqnired.  Notwithstanding  the  pecnliar  cir- 
oumstancea  in  the  case  of  Walter  v.  Sel/e,  there 
was  no  anthority  to  show  that  the  court 
had  any  power  to  restrain  sneh  acto  as  these 
except  after  a  preriona  trial  at  law.  Brick  burning 
generally  was  not  a  nuisance ;  it  was  a  lawfal  trade, 
and  however  disagreeable  to  the  neighbonrs,  they  had 
no  right,  by  the  law  of  the  land,  to  complain  of  it. 
Walter  v.  Selfi  might  seem  to  snppqrt  the  propoeitiou, 
that  if  a  neighbour  finds  the  brick  burning  injurious  to 
his  health  the  oonrt  will  interfere ;  but  not  for  the 
sake  of  injnry  to  property  only.  The  first  authority 
was  that   of  J%»  Montrg- General  v.   Cleaver,   18 


Vea.  211,  in  which  Lord  Eldoa  deolined  to  reatnia 
the  annoyance  before  the  right  was  tried  at  law.    Is 
The  Date  of  Gra/toa  v.  Biliuirtt,  18  Vea.  919;  4 
De  G.  &  Sm.  326,  n.,  the  court  discharged  the  injiico. 
tioo,  ohseiving    thst  "  the    mannfactnre   of  brioki, 
though  near  the  habitotion  of  men,  if  carried  oa  ier 
the  purpose  of  making  habitatioas  for  them,  is  not  S' 
public  nnisanoe."    The  porpoaa  hate  was  for  making,  as- 
doobt,  fortificationa ;  bat  all  that  the  diodiae  smDUstal. 
to  was,  that  thia  thing,  though  an  admitted  amauioa, 
was  a  lawful  act.    fXhe  Vice-Chascelunl— Sines 
the  recent  Acts  of  Parliament  it  is  no  longer  slmat 
a  matter  of  oourse  to  accompany  the  iqjanotion  by  a 
direction  of  a  trial  at  law  before  a  jury.    The  Legli- 
latore  haa  aaid  that  in  a  caaa  of  privato  wrong  the 
court  is  to  have  the  power  to  ascertain  and  state  the- 
damagas ;  that  the  oonrt  is  to  act  on  its  own  jsd{- 
ment,  or  is  to  act  with  the  assistance  of  a  jury;  ii  h« 
said  also  that  the  oonrt  is  not  to  send  oaaaa  for  tha 
opinion  of  a  coort  of  law,  bat  when  a  pcaper  occa«ioa> 
ooonra,  is  to  have  the  assists  nee  of  ->  commoa  Uw 
judge.    His  Honour  refernd  to  the  2nd  ssctioo  of  the 
21  &  22  VicL  c.  27.]     Admitting  that  the  Court  gf 
Ch.  has  the  full  power  of  the  ooarto  of  ooamen  law, 
the  court  will  not  grant  an  injunction  until  tha  legal 
right  has  been  estaUiahad.    Until  witoauas  have  bean 
examuied  and  a  jnry  summoned    before  thia  coait 
hf  ve  found  that  the  act  is  a  nniaaaos,  tha  eoort  wiU> 
not  reatrain  it  by  injunction.    The  legal  right  to  bate 
an  injuBotion  eooJd  not  be  maintained  on  the  pnaeat 
evidence.    Wood,  V.  C.  had  held  that  the  SI  &  22. 
Vict,  a  27,  was  not  intended  to  oparato  as  a  traaifc 
of  jurisdiction  to  the  Court  of  Ch.   in  every  uie: 
( Wiatle  V.  The  BriUol  Sailux^  Compaqp,  6  L.  T. 
Bep.  20 ;  10  W.  Bep.  2 10 ;  see  further   Wieks  v.  BwU, 
Johns.  380 ;  and  partioalarly  ffotoe  v.  HwU,  sn:e,  p. 
124.)    In  BoU  T.  Barhw,  tha    cass  of  WaUer  v. 
Sel/e  was  reflBned  to,  and  not  follswvd. 

The  argument  was  adjourned  to  the  I4tk.  (a) 
Julf  14.— The  Vicb-Chaxceixob. — ^Thereanoaly 
two  questions  in  this  oaase.  One  ii^  whether  or  not 
there  is  before  the  court,  upon  the  bslaace  ef  the 
conflicting  evidence,  sufficient  evideooe  of  aotoal  injury 
to  the  pit.  to  justify  the  interference  of  the  oawt.  If 
there  is,  the  duty  <^  the  court  ia  to  protoift  the  rights 
of  the  pit.  against  what,  npon  evidence  of  auch  u 
injury,  would  be  a  wroagrul  acL  The  other  is  a 
question  of  law,  one  which  has  been  repeatedly  under 
the  consideration  of  the  oonrt,  and  which  requires  ia 
all  cases  tbs  most  serious  consideration.  In  qoeatioas 
of  nuisance,  not  merely  as  to  brick  boroing,  bat  as  to 
the  right  to  the  enjoyment  of  light  and  aii,  «>d  of 
andent  light— in  all  these  cases  the  neoeaaities  of  the 
public  and  the  righto  of  iodividuala  make  it  the  ds^ 
of  thia  court  to  exerdsa  the  joriadiouon  which  it 
haa  to  protect  righU  that  are  dearly  establiahedi  with 
the  utmoet  care.  Where  doubto  occar,  snffioieat,  in 
the  opinion  of  the  court,  to  require  farther  investiga- 
tion, trial  before  a  jnry,  further  inquiry,  or  furtber 
evidence  in  any  other  ahape,  the  doty  of  the  oovrt  it 
to  decline  to  interfere  until  ito  conscience  is  suSdantly 
satisfied  upon  the  subject.  In  a  case  of  ancient 
light,  as  much  as  in  a  case  of  brick  boming,  this 
oonrt    is    bound    to    regard    the     rigbU    and   in- 


(a)  On  the  IMh  July  the  decision  of  ttie  Sz.  Ch.  ta  i 
/ird  r.  TVniiqp  waa  delivered.  At  the  trial  of  Ban^ford  v. 
Tmrmlty,  which  wu  an  action  of  nuliaoce  for  bridt  bumleg, 
tlie  l.,ord  Chief  Janice,  In  conforoitjr  with  Holt  v.  Barium, 
directed  tlie  Jury  tta»(  U  tber  Aland  that  the  apot  where 
the  bricks  were  burnt  was  a  "  proper  and  ooDveoieot "  epot. 
Slid  tho  burnlog  of  the  bricks  by  the  deft,  waa  a  reaaonjsble 
use  by  the  deft  of  iiis  land,  be  was  entitled  to  a  Terdict. 
Tha  Coart  of  Q.  B.  refused  to  grant  the  pic.  a  rale  to  set 
aside  the  rerdiet,  and  that  Jodgmenl  waa  now  remaed  by 
the  Court  of  Appeal,  by  which  it  was  held,  ovcrrallof  Hal' 
BarUnc,  that  the  direction  of  the  C.  ■!.  wu  wroni;,  and  tnat 
the  pit.  was  entitled  to  a  verdict:  (laa  Bamfont  y.  Turitlff, 
eUT.Rep.  N.  S.7il.) 
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•tumlM  of  both  ptrtias.      Tliore  miy   bo  a   out  of 

<!■»  rigU  to  tin  enjojmraot  of  light  and  air,  which  it 

ilull  be  inpooible  for  tha  court  to  protect,  on  loconnt 

if  mM  great  psblie  necessity.     The  expressions  used 

ij  Wilbi,  J.,  in  the  ease  of  BoU  r.  Barlow,  which 

kn  been  cited  by  the  deft,  and  to  which  I  shall  pre- 

Mtlj  refer,  ere  eppiieable  to  the  case  of  public  neoee- 

ttj  oolj ;  bat,  it  seems  to  me,  it  is  taking  too  narrow 

s  new  to  lajr  that  public  necessity  is  the  only  ground 

apes  which  the  oonrt  may  be  induced  not  to  inUrfere 

t>  latnin  the  Tiolation  of  that  which  was  dearly,  in 

(be  tnt  iaatanoe,  a  prirate  right     The  coort  is  bound 

ti  look  to  the  eridence  on  both  udes.     In  the  case  of 

UtU  f.  Bttrhv  a  drcnmstance  occurs  which  does  not 

ocorhere  at  alL    la  ttie  esse  of  Bole  t.  Barlow  the 

4tfL  was  bnniing  bricks  npoD  his  own  land,  and  there 

m  lathing  to  show  that  if  he  did  not  bnm  them 

ipoa  Ui  own  land,  io  the  place  where  be  was  burning 

tbv,  he  eoold  hare  burnt  them  at  all.     It  is  an  ez- 

taaly  diffeisnt  thing  if  a  man  is  injuring  his  neigh- 

kvie  a  Terjr  material  extent,  in  a  way  which  is  not 

•Wstriy  necenary  and  nnaroidable,  in  order  to  the 

ajtjnent  of  his  own  fair  private  right.     In  snch 

am  the  balance  of  conTenienca  must  be  attended  to. 

Siw,  m  the  case  of  Bole  T.  Barlow,  which  dealt  with 

tbi  kv  rf  the  caae,  there  was  that  material  fact  to 

«bieh  I  hare  referred.    Upon  the  facta  of  tha  present 

<H^  aotwidistaoding     the    eontrsdictoiy    evidence, 

a;  miad    is    satisfied    that    there    has    been    an 

«««i   and    poaitire    i^ury   to    this   pit.;  that  the 

<nhrt  and   eojoymeot  of   her  mansioo-honse  hare 

b«    disturbed;     that    the    treea    planted,    stand- 

*(  «d    growing   with  a  view  to  ornament,    and 

viikaview,  in  a  aense,  for  the  porpoHS  of  ornament, 

to  txehde  the  appearance  of  nosightly  objects,  in 

■rat  eaaee  have  been  deatioyed,  and  in  many  oases  in- 

jved ;  10  that,  witboot  going  more  minntely  throogh 

tbinideaoe  Bpoa  the  nibject,  I  am  satisfied,  in  this 

•M.<kst  there  ia  evidence  of  an  aotoal  and  positive 

^•■7  to  the  pit. ;  and  the  only  question  seems  to  me 

ttbc,  to  apply  the  law  to  the  facta  of  the  case,  and  sae 

Ticker  what  the  deft,  is  doing  to  occasion  this  injury 

■  Heasarily  done  by  him;    whether  it  can  be  done 

nb  Ur  oonvenianoe  nowhere  else;  or  if  it  is  necessary 

|«  ay  great  pnbliopnrpoee.     The  deft. 'a  caae  is,  that 

«  a  ngaged  in  a  contract  for  the  erection  of  works 

w  •  grsat  and  important  pnUio  purpose ;  that  the 

■Hdiata  erection  and  the  sfMwdy  erection  of  tbeee 

wjb  is  a  matter  of  great  importance  to  the  public, 

•"  to  him  privately.    That  is  his  case.    Hia  case, 

"■"■g  an    that,    seems  to  me,  even  upon  his  own 

«J«we«t  of  the  facts,  to  bear  materially  in  favour  of 

wjlt's  view,  namely,  that  what  the  deft,  is  doing 

■V»  »"y  well  be  done  dsewbere,  withoat  any  inoon- 

IJMaet  to  tha  pit.  at  all    It  ia  a  material  part  of  the 

I"''  esse  that  the  oonatiy  aurrounding  the  place 

**««  the  injury  is  alleged  to  be  committed  is  a 

ttotiy  of   brick-earth,  prodocing  earth  of  various 

*«•  fiir  the  parpoaes  of  the  manufacture  of  bricks 

*»'  of  pottery.     It  appears  from  tha  pit's  evidence 

™«  the  deft,  in   order  to  provide   himself   with 

"w  as  the  material  for   the    performance    of   hia 

"toct,  haa  obtained  a  lease  of  a  very  large  tract 

«  W.      It  would  «liO  appear,  fiom  the  evidence, 

tut  then  is  no  part  of  that  land  which   he   has 

Wttaed   which  may   not  be   need  by  him  for  the 

fsrpoie  of  the  manufacture  of   brieka.      It   appears 

■«  ke  hss  already,  in  a  part  of  that  land  nearly  the 

■j*  distant  from  the  pit's  houae,  engaged  in  burning 

■JW5  tat  it  appears,  firom  the  plt'a  evidence,  that 

**>n  he   ia    boming   bricks   is   in   a  stright  line 

tha  south  of,    and    in   a    direction    nearly 

to     the     bonndaiy     of     the     pU.'s     Und, 

•  a    distance   of    not    much    more    than  twenty 

^   ftwn    which    there    ia  a   row    of    eighteen 

*iap,  ao    each   of   which  the  deft   prssaes   and 


clums  his  right,  having  erected  them  there,  to  fire 
and  bum  bricks,  notwithstanding  the  injury  which  to 
a  slight  degree  he  sdmita  he  is  doing  to  the  pit  If 
he  can  elsewhere,  npon  the  ground  that  he  has  acquired 
or  npon  other  grounds  which  he  may  acquire,  produoa 
thcee  bricks  which  it  is  his  object  to  obtain,  witbont 
injury  to  the  pit.,  then,  upon  the  law  of  the  case  as, 
laid  down  in  all  the  authorities  that  I  am  aware  of,  the 
oonrt  ia  bound  to  interfere.  In  the  case  of  B<^  v. 
Barlow,  which  seems  to  be  considered  by  the  pit.  a* 
the  strongest  case  against  the  deft,  and  by  the  deft 
aa  the  strangest  case  in  his  own  favour,  I  have  already 
noticed  that  the  land  npon  which  the  deft  was  bom- 
ing bricks  was  hi*  own  land,  and  tliere  waa  no  evideaca 
to  show  that  if  he  did  not  bom  them  there,  he  eoold 
obtain  the  brick-earth  at  all,  or  obtain  that  nss  of  his 
property  to  which  by  law  be  was  entitled.  NowByles,  J., 
before  whom  the  case  was  tried,  told  the  jury  that  the 
ciroomstanoe  of  the  tiling  being  done  in  a  convenient 
and  proper  place  woold  justify  some  degree  of  aaooy- 
anoe.  He  sud :  "  If  you  are  satisfied  from  the 
evidence  that  the  enjoyment  of  the  pit.'a  hoose  wa* 
rendered  uncomfortable  through  the  instrumentality  of 
the  deft,  that  is  snfficient  to  entitle  the  pit  to 
maintain  the  actton."  That  is  the  fint  propositioa. 
The  qualification  is,  "  that  it  is  not  everybody  whose 
enjoyment  of  life  and  property  is  rendered  uncomfor- 
table by  the  carrying  on  of  an  oSeusive  or  noxieos 
trade  in  the  neighbonrhood  that  can  bring  aa 
action."  He  lays :  "  I  apprsbend  the  law-  to 
be  thia,  that  no  action  lies  for  the  use,  the 
reasonable  use,  of  a  lawful  trade  in  a  convenieot  and 
proper  place,  even  though  some  one  may  suffer  annoy- 
ance from  iU  being  so  csrried  on."  Now  it  is  i»> 
markable  that  Byles,  J.  says,  charging  the  jury  in  thia 
way  upon  the  evidence  in  that  case,  that  he  expects  the 
jnry  would  find  for  the  pit  His  language  (p.  337} 
is  this :  "  There  certainly  was  strong  evidence  on  both 
sides,  bnt  I  must  say  I  rather  expected  that  the  jury 
woald  find  for  tlie  pit"  Bat  the  jory  found  for  the 
deft.  The  law,  I  think,  is  laid  down  there  with  rea- 
sonable clearness,  except  that  the  words  "  convenient 
and  proper  "  mnst  be  sttbject  to  a  qiulifieation,  that  I 
am  about  to  notice.  Nobody  will  doubt  that  to  the 
brick  burner  the  place  may  be  convenient,  and  probably 
the  most  convenient  that  can  be  found ;  but  yet  I  ap- 
prehend it  is  perfectly  clear  that  the  mere  dream* 
stsace  of  the  place  being  convenieot  to  one  party  ia 
not  enoogh  to  justify  the  continuance  of  the  acts,  if 
they  make  the  enjoyment  of  life  and  property  UB- 
comfartsble  to  the  other ;  or  if  they  may  be  done 
ehnwher«  without  these  injurions  consequences  follow- 
ing. So  that  the  words  "convenient  and  proper" 
must  be  tised  with  referenoa  to  the  sitoation  of  both 
partiea.  On  the  motion  for  a  new  trial  Willes,  J. 
(p  345)  says  this:  "The  common  law  right  which 
every  proprietor  of  a  dwelling-house  has  to  have  the 
air  uncontaminated  and  nnpolluted  is  subject  to  this 
qualification,  that  necessities  may  arise  for  the  ioto^ 
ferenoe  with  that  right,  fro  bono  publico,  to  this  ex- 
tent, thst  soeh  interference  being  in  respectof  a  matter 
essential  to  the  business  of  life,  aud  being  conducted  ia 
a  reasonable  and  proper  manner,  aud  in  a  reatonabia 
and  proper  place."  If  there  be  another  place  where  it 
may  be  oondocted  without  injurions  coneequeooes,  or 
with  less  injury,  I  apprehend  that,  according  to  tiia 
law,  the  right  of  a  person  complaining  to  have  his  air 
uncontaminated  and  ucpoUnted  would  be  clear.  Now, 
in  this  case,  it  seems  to  me,  that  no  case  of  necessi^ 
on  the  part  of  the  deft,  is  proved  at  alL  There  are 
other  situations  in  groimd  which  he  haa  obtained  and 
has  at  his  command,  on  which  it  seems  to  me  that  the 
operations  which  be  wishes  to  conduct  may  be  con- 
ducted without  that  degree  of  injtiry  to  the  pit  which 
would  entitle  her  to  complain.  That  being  so,  my 
opinion  is  that  it  is  the  duty  of  the  court  to  interfere. 
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It  is  fid,  howerer,  for  the  deft  that  the  pit.  heraelf 
was  in  treat;  with  him ;  naj,  that  she  offered  to  let 
Um  a  piece  of  groand  for  the  purposes  of  brick  burning 
wbiefa  was  nearer  her  mansion  than  thai  npon  which 
tbe  operation  is  now  being  condncted.     On  looking  at 
the  map  I  find  that  mnst  be  a  mistake ;  for  Mailing's 
farm  is  certainly  more  distant  from  the  mansion-honse 
than  the  nearest  brick-kiln  that  is  now  being  con- 
Stmcted — certainly    more   distant    and   considerably 
more   distant.     But  that  is   a  matter  of  snbordinate 
importance,  because  it  appears  from  the  evidence  of 
Mr.  Bates,  who  is  a  witness  to  the  nuisance  and  injury 
to  the  pit  from  the  destruction  of  the  reiuonable  com- 
fort and  enjoyment  of  her  habitation,  that  he  is  of 
opinion  that,  under  certain  restrictions,  and  by  certain 
mode*  of  working  which   would  insure  her  against 
ii^ary,  she  might  protect  herself,  and  therefore  it  is 
impossible  for  me  to  consider  that  anything  that  wu 
done  with  reference  to  Mayling's  farm — such  as  the 
treaty  and  the  willingness  of  the  pit.  to  let  Mayling's 
farm  for  the  purposes  of  brick  burning — is  a  justification 
for  the  ooorse  that  is  now  pursued,  that  course  being 
to  have  brick-kilns  npon  tbe  nearest  possible  spot  to 
tbe  pit's  lands  in  a  line  with  tbe  pit's  boundary,  at 
abont  20  yards  distance,  and  in  such  a  situation  as 
that  the  ordinary  and  more  prevailing  winds,  namely, 
the  south-west  and  the  west  winds,  drive  the  smoke 
directly  npon  the  pU.'s  habitation.     Therefore  I  can 
aee  nothing  in  the  circumstances  of  the  previous  treaty 
as  to  Mayling's  farm  to  deprive  the  pit  of  her  right  to 
the  protection  of  that  which  Byles,  J.  justly  says  is  the 
common  law  right  of  every  English  subject,  namely, 
to  the  enjoyment  of  unpolluted  air  in  the  neighbour- 
hood of  his  residence.    It  is  said,  however,  that  there 
ought  to  be  an  action  directed  at  law.     Now  I  have 
already  thrown  out  in  the  course  of  the  argument  tlis 
difficulty  which  occurs  to  me  here.    Tbe  law  of  this 
court  was,  till  recently,  that  where  injunctions  were 
applied  for  in  support  and  for  the  protection  of  a 
common  law  right,  the  court  almost  invariably,  if  the 
common  law  right  had  not  been  established  by  an 
action  at  law,  imposed  it  by  a  term  upon  the  party 
who  had  protection  in  the  matter,  that  he  should  bring 
an  action  at  law.     The  harassments  and  expense  of 
litigation  in  that  mode  of  dealing,  which  may  be  suit- 
able enough   in    some  cases,   were  so    extreme   in 
many  instances,   that   the   Legislature  has  found  it 
necessary  to  interfere.    The  Legislature  has  not  taken 
•way  from  this  court  the  power  of  directing  an  action 
at  law,  or  the  power  of  directing  a  jury  to  try  a  ques- 
tion of  fact;  but  the  Legislature  has  said  thar  this 
oonrt  shall  have  power  itself  to  decide  questions  of  Uw 
without  directing  an  action,  and  has  said,  moreover, 
that,  npon  tbe  question  of  damages,  which  is  a  material 
question  in  this  case,  this  court  shall  itself  have  the 
power  of  assessing  damages.     That  power  of  assessing 
damages  is  entirely  new.     The  Act  of  the  SI   &  22 
of  Vict  a  27,  s.  2,  says,  that  "  in  all  coses  in  which 
tbe  Court  of  Ch.  has  jurdisdiction  to  entertain  an  ap- 
plication for  an  injunction  against  any  breach  of  any 
covenant,  contract,  or  agreement  or  against  tbe  oom- 
mission  or  oontintiance  of  any  wrongful  act,  or  for  tbe 
specifio  performance  of  any  covenant,   contract,    or 
agreement,  it  shall  be  lawfnl  for  the  same  court  if  it 
shall  think  fit,  to  award  damages  to  the  party  injured, 
«ther  in  addition  to,  or  in  substitution  for,  sndi  injunc- 
tion or  specific  performance,  and  such  damages  may 
be  assessed  in  sioh  manner  as  tbe  court  may  direct" 
Then  it  goes  on  to  say  (sect  8) :  "  It  shall  b«  lawful 
for  this  court,  if  it  sbsll  think  fit,  to  canse  the  amount 
of  such  damages  in  any  case  to  be  assessed,  or  any 
question  of  fact  ariang  in  any  rait  or  proceeding  to  be 
tried   by  a  special  or  common  jury  before  the  oonrt 
itself."  Well,  now,  if  I  had  any  doubt  in  my  mind  as  to  the 
fact  that  this  deft  has  at  bis  command  an  immense  tract 
of  groand,  which  be  has  not  yet  used  for  tbe  purpose* 


of  brick  burning,  where  he  may  bum  his  bricks  with- 
out any  such  injury  to  tbe  pit  as  she  is  entitled  to 
complain  of— if  I  had  any  such  doubt,  I  should  eiUnr 
direct  an  action  or  empanel  a  jury ;  but  I  have  no 
doubt  at  all  as  to  the  fact,  nor  as  to  the  injury  to  the 
pit  The  question  remains  only  as  to  the  propriety, 
convenience,  and  reasonableness  of  the  place  where  the 
deft,  is  conducting  his  operations ;  and  in  my  opinion 
it  is  neither  proper  nor  reasonable  that  he  shoidd  be 
allowed,  is  that  part  of  the  groimd  which  is  nesieat 
tbe  pit,  to  condoct  those  operations  which  may  be 
properly  conducted  at  a  greater  distance.  The  injunc- 
tion that  has  been  already  granted  on  an  interim  ordv 
is  in  general  terms ;  but  X  think  the  injunction  which 
I  propose  now  to  grant  mnst  be  confined  to  any 
clamps  or  kilns  nearer  to  the  pit's  house  than  the 
lower  extremity  of  the  piece  of  ground  marked  412,  or 
nearer  than  the  damp  marked  No.  1 1  upon  the  plu 
which  is  in  evidence  in  the  canse.  A  radius  to  that 
point  from  the  pit's  house  will  define  the  area  within 
which  the  injunction  must  extend.  (The  length  of 
this  radios  was  653  yards.) 

Bacon,  Q.C.  asked  that  the  injimction  might  contain 
the  same  term  as  to  damages  as  was  imposed  upon  the 
pit  in  the  interim  order. 

The  Vice-Crakoellob. — An  action  at  law  is  u 
strong  as  any  undertaking.  The  words  of  tbe  2ikI 
section  are  very  extensive.  My  objection  is,  that  what 
is  proper  to  be  done  in  this  case  mnst  he  proper  to  be 
done  in  any  other  case.  It  will  be  exacting  an  under- 
taking to  do  that  which  the  court  has  jurisdiction  to  do 
without  an  undertaking. 

Bacon,  Q.C. — It  may  be  open  to  question  whether 
the  Act  does  not  mean  that  the  pit's  doim  for  damages 
is  alone  to  considered  by  the  conrt 

The  Vice-Cha»cklu)B,— The  pit's  legal  right  is 
established  by  tliis  order,  and  I  will  not  hear  it  said 
that  it  is  not  established.  It  is  my  duty  to  dedde  the 
law  as  well  as  the  fact ;  to  decide  tbe  legal  as  well  as 
the  equitable  qnestion,  though  it  is  only  a  question  of 
evidence. 

The  terms  of  the  injunction  were  to  restrain  the 
deft,  &C.,  "  from  lighting  or  filing,  or  causing  to  be 
lighted  or  fired,  such  of  the  kilns  in  the  pit's  bill 
mentioned  as  were  nearer  to  the  pit's  residence  than 
the  southern  corner  of  the  field  No.  412  in  tbe  plan 
referred  to  in  the  affidavits  of  &c,  or  any  other  kilns 
which  may  be  nearer  to  the  plt.'s  residenc*  than  tiie 
said  comer  of  the  said  field." 

July  23.— On  this  day  Baeon,  Q.C.  and  Bosil 
moved  before  the  L.  C.  to  discharge  tbe  above  order. 
Amongst  various  other  arguments,  it  was  urged  on 
the  conrt  that  the  deft,  had  a  quantity  of  wet  bricks 
on  the  land  over  which  tbe  injunction  extended,  which 
could  not  be  removed  in  their  present  state,  and  if  not 
burnt  on  the  spot  would  be  wasted  and  spoilt 

Malins,  Q  C.  and  Hnyntt  opposed. 

The  LoBD  Chahcellob  suggested  the  following 
compromise :  the  pit  to  accept  compensation ;  the  deft 
to  pay  that  and  tbe  costs  of  the  soit;  to  bum  out  the 
bricks  that  he  had  there,  and  make  no  more  within 
the  limits  covered  by  the  injunction.  Tbe  pit,  hi* 
Lordship  suggested,  might,  whilst  tbe  bricks  were  being 
bumtont  accept  someotherresidence.  The  deft  offered, 
if  the  iojuuction  were  suspended  for  six  weeks,  to 
bnm  oat  all  tbe  bricks  already  made  and  then  in  tbe 
damps. 

On  tbe  26tb  July  an  order  was  mads,  by  con- 
sent, dissolving  tbe  injunction  to  tbe  extent  of  allow- 
ing the  following  arrangement  to  bo  carried  out: 
quoad  uftrd,  tbe  injtuction  to  continne.  Tbe 
deft  to  be  permitted  to  bum  ont  all  the  bricks 
prepared  for  burning  within  six  weeks,  at  tbe 
rate  of  eight  kilns  per  fortnight,  paying  tbe  pit 
\0OL  as  compensation,  and  also  paying  bar  for  any 
damage  done  to  the  plantation ;  tlj«  amoimt  of  tlM 
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imtgt  U>  be  lettlad  hj  •  nfcrance  to  Sir  Joseph 
PutM,  who  WM  to  be  attended  by  the  teepeative 
ieiicit«>,  ud  to  fnniiib  s  report.  If  he  ehoold 
ijediH  or  be  aiuble  to  carry  ont  the  refereuce,  a 
ttftree  to  be  named  by  the  L.  C. ;  the  coata  to  be 
raetred,  and  tbe  canae  to  be  brought  oa  agaia  after 
tlH  report  wai  made. 
Solieiton  for  tbe  pit.,  Parke  aod  Pollock  ;  for  tbe 


COURT  OF  QUEEN'S  BENCH. 

tctu  TRoMraoK,  T.  W.  Mamnwas,  and 
Uuisuci;  Kiqra.,  Banlaters-at-ljaw. 


'^r.. 


J/ay  3  amd  JvM  7, 1862. 

Sm.  en  the  proeeeatioa   of  tbe  Bubial    Boabd 

or  Amebshax  r.  Thomas  Ives  aud  axotbbb 

(Oftneers  of  the  Hamlet  of  Coleshill,  in  the  pariah 

of  Amerahaoi). 

JSmtlhoard—anittdparuiu— 15^16  Viet.e.S5i 

16  i  17  Viet,  c   134;  18  #  19    Ktc<.  e.  128, 

all. 

Ai  porui  «/  ilaMraioat  and  tha  kamltl  of  VolukiU 

elmlitiite/br  alt  eeeluiaslical ptirpotet  one  paruJt; 

«ei  place,  haaevtr,  t^parate^  natataiu  it*  own 

fr,  eppoiitt  if  own  ovtruen,  lurv^fon  of  high- 

<M|i,  ^,  but  rta  mlqxqfera  of  tach  have  been 

lee—lomtd  to  meet  m  oae  tiubry  and  tnauact  all 

iuMM  asuallj/  tnauaeUd  at  a  parith  vettrg,  as- 

Oftmg  Aa  said  matters.     Bg  ait  order  m  council 

tit  krial.grotind  for  the  tatd  parith  and  iamlet 

<M(  ordered  to  be  doted,  wkeretgHm  a  vettry  qf  the 

tn  placet  wtet,  amd  rttolved  that  a  burial- grotatd 

tk»ld  be  provided  for  tke  taid  parith,  and  a  burial 

Ucrdwatafiermudt  appointed  i  lie  Seeretarg  of 

Aati  having  certified  hit  approval.     Money  uat 

efltmmdt  borrowed  to  provide  a  barial-gnnmd, 

aUch  Mut  dtarged  upon  the  parith  of  Amerthatn. 

Tht  burial  board  hanng  reqmred  a  turn  of  mtmen 

fit  fftg  ihe  intereit  tgion  the  monei/  bomnoed, 

»d  for  a  tinking  fund,  theg  made  an  order  upon 

<ie  oKTwera  of  ColethiUfor  the  pafment  of  a  aer- 

tu  turn  at  their  proportion : 

Btii,   that   Amerthan    and    Colethill   uiere  united 

/eridta  within  ted.  II    nf  the  16  4  19  Vict.  e. 

lis,  and  that  the  united  board  wot  well  farmed, 

—d  that  Colethill  wat  bound  (o  pof  the  amount 

tfartd. 

^  was  a  special  case  stated  npon  an  isane  upon 
tictoni  to  a  maudamui.  Tbe  matulamut  waa  directed 
tolbomas  iTe*  and  Henry  George,  Oreneers  of  the 
iuilet  of  Coleehill,  and  sUted  that — 

"Whereas  the  hamlet  of  Coleshill  is  part  of  the 
forab  of  Amersham,  in  the  coiintiea  of  Buckingham 
xl  Hertford,  and  before  and  at  the  sereral  times  of 
i<a  paaang  of  tbe  Act  of  the  eighteenth  and  nineteenth 
;tan  of  onr  reign,  cap.  128,  and  the  Act  of  the 
'■■Mictb  and  twenty.first  years  of  oar  reign,  cap.  81, 
tat  and  aUU  is  a  place  separately  maintaining 
^  ««B  poor,  and  nnited  for  ecdeaiaitioal  pnrpoees 
*^  tbe  residue  of  tbe  said  parish,  that  is  to  say,  with 

*  (iace  called  Amersham,  in  the  county  of  Bodung- 
■*»,  abo  a  place  at  all  times  aforesaid  and  still  sepa- 
'>tcly  maintunicg  its  own  poor,  and  that  the  said 
'*<  places  before  and  at  the  said  lereral  times  had 
nt  Kill  hare  a  church  and  also  a  bnrial-gronad  for 
l*(ir  jciat  nee,  aod  that  the  inhabitants  of  the  said 
*Knl  place*  bave  been  accustomed  to  meet  in  one 
^■ttr  for  porpoaea  common  to  soch  several  placea ; 
"^  whereaa  after  tbe  passing  of  the  said  Acts  the 
^^rj  or  meeting-  in  the  nature  of  a  veetty  of  tbe  said 
''*  lisoB,  that  ia  to  aay,  of  tbe  pariah  of  Amersham, 

*  tb  esoBties  of  Buckingham  and  Hertford,  did  on 
te  Slat  day  of  OcU  1857,  pnrsoant  to  the  aaid 
-H  ad  Mltw  the  Burial  Acta  in  fmcoe  in  England, 


by  and  with  tbe  approTal  of  one  of  our  principal  Secre- 
tariea  of  State,  appoint  a  burial  board  for  the  said  two 
placee,  that  is  to  aay,  for  the  said  parish  of  Amersham, 
in  the  counties  of  Buckingham  and  Hertford,  and 
thence  hitherto  from  time  to  time  did  aopply  racancies 
therein,  and  ezereiae  tlie  aame  powers  of  authorisatioo, 
approval  and  sanction  in  relation  to  such  burial  board, 
and  auob  other  powers  as.  under  those  Acts  are 
vested  in  the  vestry  of  a  parish  or  place  sepa> 
rately  maintaining  its  own  poor,  and  auoh  burial 
board  then  became  and  was  and  thence  hitherto 
has  been  and  still  ia  the  burial  board  under  the 
said  Burial  Acts  for  tbe  said  parish  of  Amersham. 
And  whereas,  before  the  making  of  the  certificate  or 
order  herinafter  mentioned,  tbe  said  burial  board,  with 
the  sanction  of  tbe  vestry,  or  meeting  in  the  nature  of 
a  vestry,  of  tbe  said  pariah  of  Amersham,  and  the  ap- 
proval of  the  Commiaaionera  of  our  Treaaury,  did  borrow 
the  money  required  for  providing,  laying  ont  and  in- 
doaiog  two  several  burial-grounds  theretofore,  with  the 
approval  ef  one  of  our  principal  Secretaries  of  State, 
provided  for  the  laid  panah  or  Amersham,  under  the 
aaid  Burial  Acta,  to  be  used,  the  one  as  a  consecrated 
aod  the  other  as  an  nnconsecrated  burial-ground,  that 
is  to  aay,  the  aum  of  1600^,  and  charge  the  fntore 
poor-rates  of  the  aaid  parish  of  Ameraham  with  the 
payment  of  sush  money  and  iutereat  thereon.  And 
whereas  we  have  bean  further  informed  and  given  to 
undentand  in  our  court  before  us,  that  before  and  at 
tbe  time  of  tbe  making  of  the  said  certificate  or  order, 
the  aaid  burial  board  did  require  the  sum  of  152^  for 
defiaying  expenaea  incurred  by  the  aaid  burial  board 
in  carrying  tbe  aaid  Acta  into  execution,  that  is  to  say, 
prepaying  tbe  agreed  aum,  interest  on  the  aaid  principal 
money,  tbe  aum  of  72i.  and  the  further  aum  of  SOU, 
being  a  sum  equal  to  or  exceeding  one-fiflieth  part  of 
tbe  principal  money  so  borrowed  aa  aforesaid,  which 
the  said  burial  board  did  tliiiik  proper  to  be  for  the 
then  current  year  by  them  set  aside  out  of  tbe  moneys 
charged  aa  aforeaaid  for  tbe  purpose  of  providing 
a  ainking  fund  for  paying  off  the  aaid  principal 
money ;  and  that  tbe  sum  required  by  tbe  aaid 
board  in  respect  of  the'  portion  of  such  expenses  to 
be  borne  by  the  said  hamlet  of  Coleahill,  such  sum 
having  been  first  aacertained  by  apportioning  anch  ex- 
pense among  the  said  two  places  iu  proportion  to  tbe 
value  of  the  property  in  aucb  several  placea  aa  rated  to 
tha  relief  of  the  poor,  is  the  sum  of  242.  15*.  \d. 
And  whereas  the  said  burial  board,  for  the  purpose  of 
obtaining  payment  according  to  law  of  the  aaid  sum  of 
24J.  15*.  \d.  by  a  certain  certificate  or  order  under 
the  banda  of  such  number  of  the  aaid  burial  board  aa 
are  authorised  to  exercise  the  powers  of  the  said  board 
bearing  date  the  1 8th  day  of  Oct.  1859,  and 
addreased  to  you,  did  require  and  direct  yen,  the  said 
Thomaa  Ives  and  Henry  George,  aa  such  overseers,  to  pay 
the  sum  of  24<^  15t.  Id.  out  of  tbe  nitea  for  tha  relief 
of  tbe  poor  of  the  said  bamlet  of  Coleabill,  wLlch  said 
order  or  certificate  was  afterwards  served  on  and  duly 
received  by  you  and  each  of  you,  and  that  afterwards, 
on  divers  daya  and  times,  and  particularly  ou  the 
3rd  of  Nov.  1859,  yon  were  requitod,  on  tbe  part  and 
behalf  of  the  said  burial  board,  to  obey  the  said  cer- 
tificate or  order ;  yet  that  you,  the  said  Thomaa  Ive* 
and  Henry  George,  not  regarding  your  duty  aa  such 
overseers  in  that  behalf,  did  absolutely  neglect  and 
refuse,  and  atill  do  neglect  and  refuse  to  obey  the  aaid 
certificate  or  order,"  &c.  &c. 

The  letom  autad,  "That  the  said  bamlet  of  Coles- 
hill, in  the  aaid  writ  mentioned,  ia  not  part  of  th* 
said  pariah  of  Amersham,  in  tbe  said  writ  mentioned, 
aa  therein  snggeated,  bat  on  tbe  contrary  thereof  the 
said  hamlet  of  Coleahill,  before  and  at  the  aeveral  times 
mentioned  in  the  aaid  writ,  waa  and  atill  is  a  pariah 
wholly  aeparate  and  diatinct  from  the  said  panah  of 
Am*'T''*'"i  having  separate  oveiseers  of  the  poor  and 
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Bdriai,  Boakd  op  Aksbsuam  v.  Thouas  Ivbs  akd  anothbk. 


[Q.  B. 


aepnntelj  maintuning  ita  own  poor,  and  also  baring 
its  own  Tgstry  wholljr  aeparatt  and  dictinot  from  the 
TCstrj  of  the  said  parish  of  Amenbam.  That  the 
atiid  two  places,  to  wit,  the  said  parish  of  Aroeisham 
and  the  said  parish  or  hamlet  of  ColeahiU  hare  not 
before  or  at  anj  of  the  times  mentioned  in  the  said 
writ,  nor  hare  the/  still,  a  church  or  bnrial-ground  for 
their  joint  nse,  nor  have  the  inhabitants  of  the  said 
aeversl  parishes-or  places  erer  been  aoonatomed  to  meet 
in  one  mtirj  as  in  the  said  writ  is  in  that  behalf 
suggested.  That  no  restry  or  meeting  in  the  nature 
-of  a  restry  of  the  said  sereral  parishes  or  pUoes,  to 
wit,  of  the  said  pariah  of  Amersbam  and  the  said 
parish  or  hamlet  of  Coleshill,  erer  did  appoint  such 
'burial  board  as  in  the  said  writ  is  in  that  behalf  sng- 
^ested,  but  that,  on  the  oontrary  thereof,  the  said  rsatty 
or  meeting  in  the  nature  of  a  restry  at  which  the  sop- 
posed  banal  board  was  appointed  as  in  the  said  writ 
mentMoed  was  a  meeting  of  the  restry  of  the  said 
palish  of  Ameisliam  only,  and  the  said  burial  beard  so 
appointed  at  the  said  meeting  as  in  the  said  writ  men- 
tioned was  appointed  b;  the  restiy  of  the  said  parish 
«f  Amersbam  only,  without  the  sanction,  consent,  or 
conoonenoe  of  the  restr/  or  any  meeting  in  the  nature 
■of  a  reatry  of  the  said  parish  or  hamlet  of  Coleshill, 
«nd  that  no  ymttj  or  meeting  in  the  nature  of  a 
restry  of  the  said  parish  or  hamlet  of  Ckileshill  has 
«ver  sanctioned,  consented  to  or  oooCTrrsd  in  the  said 
appointment,  and  that  although  the  sud  burial  board 
did  as  in  the  aaid  writ  is  suggested  charge  the  future 
poor-rates  of  the  said  parish  of  Amenbam  with  the 
payment  of  the  said  money  and  interest  in  the  said 
writ  iu  that  behalf  mentioned,  the  said  boaid  did  not 
in  fact  charge  and  hare  never  in  fact  charged  the 
future  poor-ratee  of  the  said  parish  or  hamlet  Of  Coles- 
hill with  the  payment  of  the  said  money  and  interest, 
or  either  of  them,  or  any  part  thereof,"  &a,  &e. 

Issue  baring  been  joined  upon  this  return,  it  was 
tried  at  the  assizes  for  Buckinghamsbire,  whereupon  it 
was  agreed  that  a  verdict  sbonld  be  entered  for  the 
'Crown,  sobjsot  to  a  special  case  to  be  stated  by  an 
arbitrator. 

The  following  facta  were  accordingly  stated  in  a 
«ase:— 

I.  Amenbam,  otherwise  Agmondesham  (which  is 
for  the  purposes  of  this  case,  and  for  those  pttrposes 
only,  called  Amersham  proper)  is  in  the  connty  of 
Buckingham,  and  it  adjoins  Coleshill,  which  is  in  the 
-county  of  Hertford. 

3.  The  two  oonsUtnte  for  all  ecdasiastical  purposes 
one,  the  parish  of  Amersham,  and  they  hare  one 
ohniroii  only ;  this  is  for  their  j<^t  nse,  and  !■  locally 
situated  in  Amersham  proper.  ' 

3.  Adjoining  the  said  church  to  a  churchyard, 
which  was,  up  to  the  1st  Jan.  1860,  the  parish  barial- 
gronnd  for  both  parishes.  There  were  three  dis- 
•enten'  ohapels  in  Amersham  proper,  and  there  were 
burial-places  connected  with  them,  but  thei«  was  no 
burial-place  in  Coleshill. 

4.  Amenbam  proper  has  aboot  8000  inhabitanta, 
and  a  rateable  ralue  of  8966t ;  Ooleshitt  aboot  600 
aobabitants,  and  a  rateable  value  of  1758^ 

5.  Each  of  the  aaid  places  maintains  separately  its 
-own  poor,  appoints  its  own  overseers,  surveyon  of 
Jiighwaya,  assessen  of  taxes,  and  constables,  and  makes 
oat  ita  own  jury-lists  and  lists  of  voters.  Amersham 
proper  retoms  two,  and  Coleshill  one  member  to  the 
bosuti  of  guardians. 

6.  The  ratepayen  of  Amenham  proper  and  of 
Coleshill  hare  been  accostomed  to  meet  in  one  restry, 
and  transact  all  hnsiness  usually  transacted  at  a  pariah 
▼estry,  excepting  the  said  separate  matters 

7.  The  ratepayen  of  Coleshill  hare  been  accostomed 
to  meet  separately  for  such  separate  matters. 

8.  The  ratepayen  of  Ameraham  hare  also  hem  ao- 
.onatomed  to  meet  aepantely  for  such  separate  mattsn, 


but  have  oooasionaUy  transacted  such  matten  at  sod 
general  vestry. 

9.  By  orders  of  the  Qneon  in  Council  of  the  SIrt 
July  and  the  ISth  Aug.  1856  respectively,  the  said 
borial-gronnds  were,  with  exceptions  not  material  t* 
this  ease,  closed  from  the  1st  Jan.  I860. 

10.  The  said  restry  of  the  two  places  did,  on  the 
9th  Oct.  1857,  on  a  requisition  signed  by  more  than  t«n 
ratepayen,  in  fact,  resolve :  *'  That  a  burial-gnond 
should  he  provided,  under  the  Burial  Acts  in  force  ii 
England,  for  the  said  parish  of  Amersham ; "  and 
did,  in  fact,  on  the  31st  Oct.  1857i  appoint  a  bsriil 
board  in  punuance  of  the  aaid  Acts  for  the  aaid 
parish. 

11.  The  approval  of  one  of  her  Majesty's  principal 
Secretaries  of  State  was  obtained,  as  required  by  the 
9th  section  of  the  30  &  21  VmU  c.  81,  to  the  ap- 
pointment of  the  aaid  board. 

12.  Pravioaaly  to  the  said  approval,  the  veitiy 
clerk  had  transmitted  to  the  said  Secretary  of  Stats 
the  following  resolution  :' "  That  it  is  inexpedimt  t» 
provide  a  separate  borial-groond  for  the  hamlet  ef 
Coleshill,  hut  that  a  burial-ground  be  provided  for  that 
portion  of  the  bamht  of  Coleshill  which  ia  in  & 
parish  of  Amenbam,  in  the  county  of  Herts,  jmitly 
with  that  portion  of  the  paitah  of  Amersbam  which  is 
in  the  ooonty  of  Bocks."  And  this  rceduiion  wis 
material  in  inducing  the  said  Setsetaiy  of  Sute  t» 
give  bis  approval. 

13.  The  said  resolntioni  was  in  fact  agreed  to  at  a 
meeting  of  the  ratepayen  of  Coleshill,  hcU  on  the 
19th  (kt.  1857,  in  the  usual  manner  of  the  aaid  tift- 
nte  meetings,  and  after  due  and  sufficient  notice  ;  the 
rector  of  Amenbam  was  chairman  thereof. 

14.  Tlie  said  bnrial  board  did  in  fact  obargstk 
hamlet  of  Coleshill  with  the  payment  of  the  said 
money  with  interest  in  the  said  writ  in  that  behalf 
mentioned. 

15.  The  said  reqniatioB  (sect.  10)  was  not  signed 
by  any  ratepayer  actnally  residing  in  C<deshill,  aid 
although  several  ratepayen  of  Coteshill  took  a  part  in 
the  proceedings  of  the  said  meeting  of  the  9th  Oct., 
no  aotnal  resident  of  Coleshill  did  so. 

16.  The  minntes  of  the  said  meeting  of  the  91k 
Oct  (sect.  13)  were  signed  by  the  didrman  only;  the 
ratepayen  present  usually  aign  them.  The  raielitias 
was  carried  by  twelve  against  ten,  and  two  only  of  ths 
majority  actually  resided  in  Coleshill.  At  this  ni«etiii( 
Mr.  James  Christmas,  a  resident  of  Coleshill,  gave  the 
folbwing  notice :  "  I,  James  Qiristmaa,  on  behalf  of 
the  hai^t  of  Coleshill,  demand  a  poll  of  the  hamM 
upon  the  pnoeedings  of  this  vestry,  held  the  19di  Oct. 
1857."  And  thenupon  the  meeting  was  adjunmed  k> 
the  21st  Oct.  for  teking  a  poll.  On  the  next  day  the 
said  James  Christmas  gave  to  the  aaid  chairman  aid 
to  the  overseen  of  Coleshill  the  following  notice  ■'  "T» 
the  OTOteen  of  the  hamlet  of  Coleshill  in  the  ooooty 
of  Hertford  and  the  Rev.  John  Tyrwhitt  Drake,  ths 
chairman  of  the  veetry  meeting  held  in  and  fer  flw 
said  hamlet  on  the  19th  Oct.  1857.  I  hereby  gin 
you  notice  that  I  abandon  the  demand  of  a  poll  mads 
by  me  of  the  said  vestry  meeting  holden  in  sad  for 
the  said  hamlet  of  Coleshill  on  the  I9th  day  of  Oct. 
inst,  and  that  I  do  ao  on  the  following  groosdi.-— 
1.  That  the  reaolntion  proposed  and  seeonded  at  the 
said  veatiy,  and  npon  which  I  demanded  a  poll,  WM 
not  a  reeolntion  that  could  be  legally  pot  and  caiiied 
at  andh  vestry  onder  the  notice  in  porsuance  of  wUek 
sneh  vestry  was  holden.  3.  That  the  ownen  of  jn- 
perty  witmn  the  said  hamlet  not  being  the  ocoipiM 
thereof,  who  voted  at  such  vestry  upon  Uie  said  rtao- 
Intion,  were  not  duly  or  legally  qualified  to  do  se, 
inasmuch  aa  the  pnriaions  of  the  Act  of  Parliamant  ef 
the  13  &  14  Vict  c  99,  whereby  the  vastly  of  soy 
pariah  may,  from  tima  to  time,  dedan  that  the  ownoi 
of  certain  tenonsnta  within  the  paridi  shall  be  ssseoed 
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la  A*  ntn  far  tlia  nlitf  of  th«  poor  in  iwpeot  of  aoob 
mwmnt*  iiwtMd  of  the  oeoupisn  tbanof^  had  not, 
fommlj  to  aoth  ownora  being  rated  to  the  relief  oF' 
ike  foor  of  the  aud  hamlet,  been  oomplied  with. 
i.  That,  iiwnnrh  a*  the  said  yttbcj  meeting  itanda 
i^jeaaed  geoetallf  until  Friday  next,  the  aSrd  Oct. 
nt,  it  ia  aot  Uwfol  for  a  poll  of  the  hamlet  to  be 
tefca  apoa  anjr  leeohition  on  a  subject  proposed  at 
mA  nstij,  OHM  the  pneeediogs  of  each  restry  shall 
ke  {bmOj  dosed.  4.  That  the  poll  harinf;  been  oom- 
Beand  cb  Honda;  the  1 9th  Oet  inst,  and  the  further 
takiag  theeerf  adjonmed  nntU  Wednesday  the  Slat 
Oil  'aat,  ia  illagal  and  bad  for  want  of  oootinnanoe  in 
wkfeifiiig."  In  ooaasqaeoce  thereof,  the  said  poll 
■IS  let  proesedad  witiL  Other  resident  ratepayer* 
IMMed  at  the  said  meeting  that  it  waa  illegal,  and 
l%iafirasd  to  agn  the  niintei  thereof. 

i;.  Os  the  ebotiMi  af  tht  msmbert  of  the  said 
tariri  heard  fire-twdftha  ia  Tain*  of  At  ratepayen 
«f  Caicshill  pnllsd ;  among  theaa  wars  two  who  re- 
■M  in  Colaabin.  The  daft.  Tliomas  Itos,  who 
aosteieadeatCoIasbiUon  the  day  of  the  polling,  and 
•s  other  naidant  in  CdashiU,  also  voted,  they  hisTing 
beathsB  and  there  sersrally  rated  on  their  own  ckims 
Of  fte  aiae  awnbers  of  the  said  board  foor  are  rated 
a  rnlfshill,  hat  all  are  lasidsBt  in  Amersham  proper 
■daaoeinCelesfailL 

18.  The  Msl  of  the  said  board  has  the  following  in- 
saftka — "The  borial  board  of  Ameraham  in  the 
oaaties  of  Buikingbam  and  Hertford." 

IS.  The  appointmsot  of  the  ssid  vsstry  dsik  waa 
odnd  by  an  order  addressed  "  To  the  Chnrebwardens 
ad  Oesneen  of  the  poor  of  the  parish  of  Amersham 
a  Um  eoanty  of  Bncidngham."  He  dose  pot  inter- 
bn  ia  any  matten  relating  exoloaiTaly  to  Coleshill, 
ad  bis  salary  is  paid  axdnsiTely  ittm  the  rates  of 
Aoaiham  proper. 

The  pleadings  appended  hereto  are  to  form  part  of 
das  esse.  The  deed  of  the  3rd  Oct.  1850  may  be 
nfamd  to  if  naoeaaary  as  part  ef  this  ease.  The 
Ms.  oenteoded  that  if  reason  of  the  futa  contained 
Ofangrapha  15  to  19  indoaiTe,  and  otherwise,  the 
aid  bvial  board  was  not  legally  oonstitntsd,  and  that 
Iks  Slid  board  had  no  powsr  to  diarge  the  hamlet  of 
Cdeskill  with  the  payment  of  the  Mid  inonsy  with 
ialcrait  sr  sny  part  thereof. 

Ike  ({laBtioa  for  the  opinion  of  the  ooart  is,  whethw 
Ihi  aid  koard  had  power  to  charge  the  said  hamlet  with 
ftemaant  of  tla  said  moneys,  and  whether  it  did 
V^  i»  so?  If  the  qnestioos  ars  answered  in  the 
'mMiH,  the  verdict  Ibnnd  for  the  proseentors  is  to 
Oari:  rtherwise  the  Terdict  is  to  be  set  aside  and  a 
•■At  (Stared  for  tlie  defta. 

ffJUl^,  Q.C.  (royjer  with  him)  appeared  for  U>e 
Owa. 
Xeti,  Q.a  (J.  A.  SmneO  with  him)  for  the  defts. 
Ha  argamsnts  snd  references  soffiaeatly  appear  in 
Ika  fcOgwing  jodgment.  Car,  adv.  vuU. 

Jme  17.— CBomroir,  J.— In  this  case,  which  was 
arpad  in  the  ooorse  of  the  last  term  before  the  Lord 
OH  Jaattoe,  my  brother  Uellor  snd  myself,  two 
paata  were  made  for  the  defts.  The  first  wss,  that  the 
Atrial  basrd  for  ths  parish,  as  to  sedesiastieal  par- 
fan,  was  ill  oonstitated ;  and  secondly,  that  the 
■•4s  «f  taxation  adopted  was  wrong.  It  was  aaid.  on 
tke  fint  bead,  that  the  hamlet  of  OoleebiU  was  a  place 
""JiHaining  its  own  poor,  and  therefore,  by  the  inter- 
tnialioB  ctanae  of  the  15  &  16  Viet,  c  86,  wss  a 
fauh  within  that  Act  for  the  purpose  of  having  a 
korial  board  of  its  own.  No  donbt  it  was,  by  the  pro- 
*aMa  of  that  Ac(|  in  the  same  ritnation  as  a  pariah; 
.bitve  ihiuk  that  the  real  qoeation  waa,  whether  the 
Ma  did  not  fall  within  the  llth  ssction  of  the  18  &  19 
<><t  c  118,  a  statute  passed  US  smend,  and  which  is 
to  ke  read  a*  part  of,  the  former  Act.  The  objeotof 
tkt  potiaioD  in  the  amending  statute  was  to  enable  a 


parish,  oonaiating  of  diffsrsnt  psrts  united  together  for 
ecolesiastjcal  objecta,  to  constitote  a  dietrict  for  the 
porpoee  of  j^peinting  a  bnrial  board.  The  faets  in 
the  present  caae  appear  to  na  dearly  to  make  out 
such  community  and  oosnectiMi  as  is  defined  in 
the  heginaing  of  the  llth  aeetion;  and  the  latter 
part  of  the  seotioa  enables  the  vestry,  or  meet- 
ing in  the  aatun  of  a  veatiy,  for  the  whole  district 
to  appoint  a  bnrial  board,  aad  girea  the  whole  power 
of  the  prsoeding  ensotments  for  providing  a  barial- 
graond  for  the  commeo  use  of  soch  pariaha  or  places 
so  united  ss  if  such  parishes  or  pUoss  had  bsen  a 
perish  sepsrstely  maintaining  its  own  poor.  In  other 
wcarda,  it  bringe  the  whole  distiiet  into  the  dass  or 
category  of  placee  as  defined  by  1 5  &  16  Vict,  c  85, 
aad  by  that  atatnte  havmg  the  power  to  appoint  a 
burial  board  for  the  one  dirtrict  by  the  vote  of  the  one 
vestry  or  meeting  in  the  aatue  of  a  vestiy.  Here, 
there  was  an  aotad  veetry  for  eedeeiastieal  purposes, 
so  that  then  is  no  oooasion  to  reaort  to  the  provision 
made  for  the  oasee  in  which  a  meetfaig  in  the  natnre  of 
a  vestry  is  to  have  the  power.  The  borial  board  in 
qneation  appearing  to  have  been  regnlariy  oonstitated 
by  a  tots  of  ths  vestry  for  the  whole  district,  we  think 
it  wss  well  oonstitated  ander  the  provisions  of  18  &  1& 
Viot  B.  138,  s.  11.  It  should  be  remembered  that  the 
object  and  eSeot  of  these  provisions  is  to  make  the 
whole  district  one  body  acting  by  one  vestry  for  the 
porpose  of  establishing  a  burial  board ;  not  to  create 
two  diatinot  bodies  living  powan  by  virtue  of  the 
1 6  &  16  Viet.  0.  85,  a.  ^  to  concur  in  providing  one 
burial  board  in  such  manner  aa  thsy  shall  m'.taally 
agree,  and  to  agree  aa  to  the  proportion  in  whidt 
such  parish  shall  be  chargeable.  This  distinction 
is  important  wkh  respect  to  the  question  secondly 
raised  before  ns  ss  to  the  mode  of  taxation.  It  was 
pressed  upon  ns  principslly  that  the  1 1th  section  of  the 
18  &  19  Viot  0, 138,  must  be  resd  with  rsferenee  t» 
the  S3rd  section  of  the  15&  16  Vict  c  85,  snd  there- 
fore that  the  beard  onght  to  have  fixed  one  definite 
proportion  in  tiie  contract  for  the  amount  to  which 
each  of  the  two  placee  was  to  be  obsrgeable  in  fntnrs, 
and  which  was  never  to  be  changed.  We  do  not  con- 
oar  in  thia  view  of  the  enactment  The  provisions  in 
the  S3d  section  of  the  15  &  18  Vict  o.  85,  are  pppli- 
caUe,  when  the  two  parishes  or  places  maintaining 
their  own  poor,  acting  by  their  two  vestries,  an  to 
consider  whether  they  will  have  a  joint  bnrial  board  or 
not,  and  they  an  therefon  properly  directed  to  con- 
sider in  what  manner,  not  inconnstent  with  the  act 
of  bnrial,  any  ahall  be  provided,  and  in  what  propor- 
tions they  shall  each  be  chargeable — a  moat  important 
element  for  their  oonsideradon  of  the  question  whether 
they  shall  have  it  or  not.  They  an  each  to  appoint  a 
bttriiU  board,  who  an  to  act  together  as  a  jomt  bnrial 
board,  and  to  be  inoorponted  by  the  name  of  "  Me 
burial  board  for  the  parishes  of,"  whilst  the  ordinary 
barial  board  is  to  be  incorporated  by  the  name  of  "  the 
bnrial  board  for  the  parish  of."  It  seems  to  us 
that  thA  effect  of  tin  llth  section  of  the  la 
&  19  Vict  0.  128,  ia  to  bring  the  ease  within 
the  clsss  of  ossss  by  which  a  parish,  ss  defined  by  the 
15  &  16  Vict  0.  85,  is  to  form  a  district  by  itself, 
snd  not  within  the  class  refemd  to  in  the  SSrd  section 
of  that  Act,  when  two  or  more  parishes  arq  to  agree. 
The  powera  an  to  be  exercised  by  one  body,  not  by 
two  bodice  agreeing,  befon  the  constitation  of  the 
board,  on  what  terms  and  in  what  proportions  they 
shall  imite.  The  llth  seetieii  of  the  latter  Act  ex- 
pressly says  that  the  inhabitants  on  to  act  by  the 
one  vestry  or  meetmg  in  the  natnre  of  a  vestry,  and 
an  to  be  in  the  same  situation  as  if  the  district  oon- 
stitated one  parish  "separately  maintaining  its  ovm 
poor."  In  effect,  that  tbej  are  'to  fall  within  the  dass 
of  cases  in  which  a  parish  is,  by  the  defiattion  "  evetjr 
place  maintaioing  its  own  poor,"  to  be  a  body  to  0M> 
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stitute  by  one  mtij  on*  burial  board,  and  not  within 
the  olan  oontemplattd  in  the  23rd  section  of  the 
IS  &  16  Vict.  0.  85,  bj  which  the  two  parishee  are 
kept  diatinct,  and  elect  two  aeparate  boarda,  who 
are  to  aot  jointly.  Under  the  23rd  aection  the  propor- 
tion was  clearly  to  remain  the  same  aa  between  the 
pariahea,  bnt  that  does  not  appear  to  hare  been  con- 
templated by  the  1 1th  aection  of  the  latter  Act,  which 
giTCs  directions  as  to  the  apportionini;  the  expenses 
with  reference  to  the  rateable  Taloe  of  the  property. 
There  is  not  to  be  one  proportion  fixed  for  ever,  ae- 
oording  to  the  agreement  of  the  parties,  bnt  the 
espenses  are  to  be  borne  by  the  sereral  parishes 
or  places,  and  shall  be  apportioned  amongst  them  by 
the  board  in  proportion  to  the  ralne  of  the  property  in 
snoh  sareral  pariahea  or  places,  and  rated  to  the  relief 
of  the  poor.  This,  we  think,  may  well  be  construed  to 
,  mean  that  the  proportion  shall  be  aocording  to  the 
rateable  valne  from  time  to  time  when  it  may  become 
necessary  to  raise  the  rates,  and  this  seems  to  ns  the 
more  natnral  construction  than  Co  hold  that  the  rate- 
able Tains  at  the  establishment  of  the  board  is  to  be 
binding  for  ever.  The  proportion  is  to  depend  on  the 
Talue  as  rated  to  the  relief  of  the  poor,  and  it  can 
hardly  mean  that  for  all  ftiture  time  the  rates  for  the 
year  of  tbe  establishing  of  the  board  are  to  be  referred 
to.  It  certainly  seems  a  much  men  reasonable  pro- 
Tinon  that  the  burden  abonld  follow  the  rateable 
ralne  from  time  to  time,  as  the  words  seem  to  import. 
It  appears  lo  be  more  just  that  tbe  plaoes  abonld  con- 
tribote  as  the  popnlation  raries  and  the  rateable  valne 
falls  and  rises ;  and  this  is  in  effect  tbe  same  prori- 
■ion  that  is  made  for  the  common  case  of  on*  parish 
by  the  earlier  clauses  of  the  Act.  The  Act  saying 
that  the  bnrial  board,  as  we  think,  from  time  to 
time  are  to  apportion  the  expenses  to  be  bonis 
by  the  two  places  in  'proportion  to  the  valne 
(^  the  property  in  each  as  rated  to  the  relief  of  the 
poor,  the  mode  adopted  seems  to  ns  to  be  right, 
as  tha  board  has  so  apportioned  the  necessary  snm, 
and  then  the  machinery  of  the  earlier  Act,  as  to  giring 
the  eartificate  and  reqnhring  the  OTerseera  to  pay  the 
money,  seems  to  apply.  It  was  said,  indeed,  by  Hr. 
liOah,  that  then  wen  to  be  two  modea  of  taxation, 
and  that  tbe  sums  to  meet  the  expenses  of  proriding 
or  buying  a  burial-ground,  and  of  paying  the  mort- 
gage-moneys, thoQgh  falling  upon  the  rataa,  wen  to 
be  raised  in  a  different  manner  from  the  ordinary  ex- 
penses of  maintaining,  &&,  the  burial-ground.  We 
see,  howerer,  no  distinct  machinery  giren  for  this  pur- 
pose ;  and  we  do  not  see  why  all  the  expenses,  whe- 
ther to  meet  the  necessary  expeaditnn  for  maintaining 
th«  bsrial-groond,  or  for  the  pnrpoee  of  meeting  the 
intareet  oa  money  borrowed,  should  not  be  raised  by 
one  tax ;  a  much  more  convenient  conrsa  than  if  two 
diatinct  taxations  were  to  be  ueceesaiy  enry  year,  the 
one  for  ordinary  and  the  other  for  extra(ndinary  ex- 
penditure, where  both  are  alike  to  be  p«d  out  of 
the  rates.  Another  objection  was  made  by  Mr. 
Lnsh,  that  the  mortgage-deed  was  defectlTe  in 
ohaij^g  the  snm  borrowed  upon  the  future 
rates  of  tbe  on*  part  of  the  pariah,  and  also 
npon  the  future  rates  of  the  other  part  of  the 
parish.  If  tbe  view  w*  hare  taken  be  eorreot,  that 
the  expenses  are  to  be  defrayed  from  the  rates  of  the 
two  places  in  proportion  to  the  rateable  property  in 
•aeh  from  time  to  time,  this  would  ssem  correct,  ss 
it  must  be  construed  to  mean,  and  ita  legal  effect 
would  be,  to  charge  it  on  the  rataa  of  the  pariahea  in  tbe 
proportion  to  be  asoertainedfrom  time  to  time  accordingto 
the  tateaUeTalne  of  tbe  property  in  each.  Upon  the 
whole  we  arsdisposed  to  think  that  the  constitutionof  the 
board  and  the  mode  of  taxation  adopted  in  this  oaae 
oairy  out,  in  the  way  that  seems  most  feasible,  tbe 
object  of  tbe  proriuons  of  the  Act.  Bnt  we  cannot 
belp  obserring  that  it  is  impossible  to  come  to  anything 


like  a  decision  which  ia  perfectly  satisfsetory  to  on- 
own  miods,  amidst  snoh  confusion  as  exists  in  the  pn>- 
Tisions  of  the  different  Burial  Acts  which  have  beta 
referred  to  in  the  course  of  the  argument  Far  tbe 
reasons  w*  bar*  given  our  judgment  is  for  tbs  Cnvs. 
Jmigmmtt  for  At  Oom- 


UmOof,  Not.  3,  1862. 
Rbo.  v.  BsAr. 
VtBcaUom  IndietmmU  Act — CmuaU  of  juig*  (» t(» 
wiiOmiait  isM^  pre/errad— 82  if  S3  KK(.e.l7,s.I. 
An  application  wa$  made,  a  fcringkt  aJUr  Ik*  Iria^ 
to  a  judge  of  ont  of  th$  Stpirior  Comi*,  Jbr  Ut 
eommt,  in  meriting,  lo  a»  MietmiU  for  ptrjtf 
being  preferred  agauut  a  witnou  on  a  trial  btftn 
him !  and  lie  onig  material  Udd  before  Am  sa  tap- 
port  of  lie  appUeation  mi  a  nempaptr  report  of 
tie  trial,  beneatk  wiiai  ie  wrote, ''  /  oon$eml  (■)• 
proeeaition  m  lAu  ohm,"  and  ligned  hie  name ; 
Bdd,  a  engident  content  within  the  it  4  SS  ViA 
c.  17,  t.  1. 

WooUet  {Ingenant  with  him)  morad  for  a  nils  ana 
for  a  oartiorori  lo  remove  an  indlotment  prefond  b^ 
Messrs.  Waterlow  and  Co.  against  tbe  deft,  for  peijaiy^ 
and  found  at  the  Central  Crimiual  Oonrt  in  SeptemW 
last,  into  this  court,  with  a  view  to  its  being  qnsihsd 
for  want  of  jurisdiction.  The  matter  had  been  befiin. 
Mellor,  J.,  at  chambers,  who  hsd  ordered  a  atay  of 
proceedings,  that  the  deft,  might  have  an  opportinity 
of  making  this  application.  The  perjniy  assigned  wis 
alleged  to  hava  been  committed  in  an  action  for  a 
malieiois  prosscntion,  tried  in  this  court  before  Mellor, 
J. ;  and  it  was  now  admitted  that  then  was  a  primk 
faeie  reasonaUs  ground  for  the  charge  of  perjaiy,  bat 
no  application  waa  made  to  the  learned  judge  at  tk* 
time  of  the  trial  for  any  order,  nor  was  any  ocdsr  thca> 
msds  by  him  to  indict  the  deft,  for  perjury.  A  fat- 
night  shn  the  tiial  an  application  waa  made  for  the- 
consent  of  Hellor,  J.  to  snoh  an  indictment,  in  psr- 
suance  of  the  Vexatioua  Indictments  Act,  22  &  23- 
Vict.  c  17,  s.  1,  snd  ths  only  material  in  support  of 
the  application  was  a  copy  of  the  report  of  the  trial' 
of  the  action,  cnt  out  from  tbe  Timet  newspsptr, 
and  pasted  on  a  piece  of  blank  paper;  and' 
the  learned  judge  wrote  on  the  paper,  "  I  ooS'- 
sent  to  a  praseontion  in  this  case,  J.  Mellor.' 
[Mbllob,  J. — The  newapaper  report  affixed  to  lbs- 
paper  waa  merely  to  refreah  my  memory ;  and  the  facts 
being  fireeh  in  my  mind,  I  gave  my  oonsent  to  the  pro- 
secution in  the  form  stated.]  It  ia  contended  that 
that  was  not  a  anffioient  oonaent  to  salialy  ths  statate- 
22  &  23  VicL  c.  17,  s.  1,  which  eoacU  that  no  loll  of 
indictment  for  perjury  (among  other  offences)  shall  be 
presented  to  or  found  by  any  grand  jury  unless  the 
prosecutor  has  been  bound  by  reoognUanoe  to  pntecate- 
or  give  evidence  against  the  person  aoonsed,  &&,  or 
unless  such  indictment  for  snob  offenoe  be  preferred  by 
the  direction,  or  with  the  consent  in  writing  of  s  jodf^- 
of  one  of  the  Superior  Courts,  &c.  In  this  case  the 
obarge  had  not  been  made  before  a  magistrate,  nn  Wie- 
the prosecutor  bonnd  by  recognisance  to  proseoote. 
Notice  should  have  been  given  to  tbe  deft,  of  tbe 
application  to  ths  learned  judge,  which  ahould  bin 
been  aupported  by  affidavits.  [Cockburx,  0.  J.— b 
has  often  happened  that  learned  judges  hsve  taken 
upon  themselvee  to  direct  prosecutions  where  peijwy 
has  been  oommitted  before  tbem,  but  they  hare  never 
called  npon  the  parties  accused  to  say  why  that  shook! 
not  be  done.  Then  why  should  they  give  notice  te 
partiea  becanse  the  conaent  is  required  to  be  given  in 
writing?  When  tbe  spplication  for  snob  oonsent  it 
made  to  a  judge  who  did  not  try  the  case,  I  can  under- 
stand why  that  learned  judge,  in  the  exercise  of  liis 
discretion,  might  require  notice  to  be  given  to  tbs- 
other  side.    But  where  the  application  is  made  to  the 
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judge  who  tried  the  case,  and  who  is  in  posseasion 
of  ill  Uit  ficts,  I  can  ue  no  diiferenoa  betwoen  auch 
I  cue  ud  There  the  judge  directs  a  proseoation  at 
tbe  time  of  the  trial.]  The  learned  jadge  oonld 
Ht  lake  jodidal  notice  of  a  newspaper  report.  After 
tbe  determination  of  atrial,  the  judge  who  tried  the  case 
ia  BO  more  jodicial  knowledge  of  the  facts  than  a 
tanger,  and  thej  should  be  bronght  before  him  bj 
ifiaiit  (%.  T.  AIUm,  1  Best  &  Smith,  857,  was 
nfandto.) 

CocaoBS,  C.  J. — ^We  it*  of  opinion  that  there 
m  BO  groonda  for  this  application.  The  object  ef 
ikMatste  was  to  prevent  an  abuse,  rtrj  rife  at  one 
iae,  of  prefeiring  indictments  from  vexations  and 
oiaft  motives.  In  abridging  the  right  of  preferring 
ii&taMBts  the  statute  impoMd  certain  condidons,  one 
it  ilidi  is  the  obtaining  the  consent  of  a  judge  of 
w  of  the  Superior  Courts,  but  as  to  the  circnm- 
luoesDiider  which  such  consent  majr  be  obtained, 
Ibtia  left  to  the  discretion  of  the  learned  judge,  and 
it  B  tot  for  this  court  to  interfere  with  such  discre- 
te. In  this  case  the  application  for  such  consent 
n  ma^e  to  the  learned  judge  who  tried  the  case  and 
ibo  T>i  m  Aill  poasession  of  the  facts,  and  who  had 
ammi  his  discretion  in  the  matter.  The  statute 
Kmibes  so  form  in  which  the  consent  in  writing  is 
u  be  made,  and  it  is  only  necessary  that  then  shonld 
h  nfident  to  identify  the  case.  Here  the  consent  was 
fm  a  writing  and  was  attached  to  a  paper  which 
■ioli&d  the  case. 

Vionnua,  J. — 1  am  of  the  tame  opinion. 
Suaaota,  J. — As  a  matter  of  discretion  and  of 
Jn^  m  these  cases,  I  have  refused  to  interfere,  di- 
wiog  the  parties  to  go  before  a  magistrate,  where 
lit  d^mitioDS  of  the  witnesses  would  be  taken.  When 
iWpnties  have  been  before  a  magistrate  and  the 
ni<iaeeof  the  witnesses  has  been  taken  and  the  ac- 
swi  iu»  been  committed  upon  a  spedfio  charge  and 
i  ii  nqnired  to  insert  counts  for  other  offences  in  the 
'^''i'tatnt,  and  I  have  found  the  evidence  such  as  to 
pn  bir  warning  to  the  accused  of  the  charges  sought 
i«UI«daded  in  the  indictment,  I  never  doubted,  when 
^  jodze  was  satisfied  on  that  point,  that  he  was  not 
"••I  te  grant  a  summons  to  the  accused  to  show 
«si«k;  that  should  not  be  done.  But  in  the  pre- 
ot  can  the  application  was  made  to  a  jndge  who  was 
•>  bO  poasesaon  of  the  facts,  and,  for  the  reason 
pn,  I  am  of  opinion  that  his  consent  was  properly 
pna. 
teiOB,  J. — ^I  am  of  the  same  opinion. 

___  Xuh  rtfu$ed. 

Tuetdag,  JVoP.  4,  1862. 
_         Rbo.  ».  Hawkiiukot. 

'^■fe  tyfaeoy — UabUity    of    parith  to  repoir — 
Dedication  and  user. 

inoiUd  from  a  highway  to  the  gatet  of  a  pari, 
'■'Mfi  Me  part  thire  vmu  a  bridleway,  terminating 
^^tilier  lughwaji,  Ind  earriaget  could  not  proceed 
^ntjk  He  park  without  the  perm!$tion  of  the 
""O'l  lie  gates  being  occasionaUg  locked.  The 
f^iAiadrqiairedthit  road  from  time  immemorial, 
^'•^  itoae*  firom  tie  park  for  that  purpose,  but 
<M*e<  appear  that  tiere  had  been  any  uter  of  it 
h  lie  puttie  except  for  the  purpose  of  seeking  ad- 

^»— lathe  park: 

"^iiet  It*  above  evidence  Sd  not  show  a  suffioient 


■■Matin  to  the  public  and  user  by  Ihem,  and  that 
"■  f—d  was  not  a  public  highway  which  the  parith 

^"'•■irfto  rqxar, 

'^"ii  uJHitr  the  old  doctrine  that  a  highwm/  must 
■•'  fivm  one  public  place  to  another  can  always 

^"»aa  an  indictment  for  the  nonrepair  of  a  public 
*>*J9.  It  appeared  at  the  trial  before  Williams,  J., 
*  oe  Xmt  Slimmer  assizes  1861,  that  the  road  in 
t«U«.  Cab.— You  II.] 


question  ran  from  a  public  read  which  leads  from 
Uawkhuist  to  Cranbrook,  to  Lonisa-lodge  at  the 
entrance  to  Bedgebnry-park,  the  property  of  Mr. 
Beresford  Hope,  the  prosecutor.  Up  to  Lonisa-lodge 
there  was  a  carriage-way,  but  there  it  ceased,  there 
being  no  road  through  the  park  but  a  bridle-path 
leading  to  the  high  road  which  loads  to  Goodburet. 
The  pork  gate  was  sometimes  locked,  persons  on  foot 
and  on  horseback  were  allowed  to  pass  through  the 
park,  but  after  rain,  when  the  roads  were  liable  to  be 
cut  up,  carriages  wen  refused  admission.  From  the 
road  in  questinn  there  were  private  roads  leading 
to  two  farms,  but  there  was  no  actual  thoroughfare 
beyond  the  lodge  gates.  It  was  admitted  that 
since  1836  the  surveyor  of  highways  bad  been 
in  the  habit  of  taking  stone  from  the  park  to  repair 
the  road,  and  had,  after  supplying  other  stone  and 
materials,  used  the  whole  combined  for  the  purposes  of 
repair ;  that  the  parish,  in  oonjunction  with  the  ad- 
joining parish,  had  done  the  repairs  from  time  imme- 
morial ;  and  that  the  road  waa  used  by  every  one  who 
thought  fit  to  use  it ;  but  there  was  nothing  to  show 
that  there  had  been  any  user  of  the  road  by  the 
public,  except  for  the  purpose  of  going  to  the  park 
to  seek  admission  there,  and  that,  as  a  carriage-way, 
the  road  was  out  ef  repair.  The  question  theu  was, 
whether,  as  s  carriage-way,  this  road  was  a  pnblio 
highway  which  the  parish  was  bound  to  repair  ?  The 
prosecutor  admitted  that  he  always  exercised  a  right 
of  excluding  carriages  from  the  park.  On  the  part  of 
the  parish  it  waa  contended  that  there  was  no  evidence 
of  the  dedication  of  the  road  to  the  public  as  a  high- 
way;  that  the  carriage-road,  to  be  a  public  road,  should 
begin  and  end  at  a  public  place ;  and  that  there  could, 
in  fact,  be  no  highway  which  terminated  in  »  ad  A 
sac.  A  verdict  passed  for  the  prosecution,  leave  being 
reserved  to  the  defts.  to  move  to  enter  a  verdict  for 
them,  the  court  to  havo  power  to  draw  inferences  of 
fact. 

A  mle  having  been  obtained  accordingly, 

Bovill,  Q.  C.  (_Barroa  with  him)  showed  cause.— 
It  is  not  necessary  that  to  be  a  public  road  it  should 
terminate  in  a  public  place :)  Ji.  v.  Lloyd,  1  Camp. 
260;  Bateman  v.  Bluck,  18  Q.  B.  870;  CamphtU  v. 
Laitg,  1  M'Q,  H,  of  L.  451.) 

Lush,  Q.  C.  (ff.  Francis  with  him)  contra. — If 
there  were  no  bridle-road  through  the  park,  this  would 
only  be  an  occupation  road.  There  cannot  be  a  pnbtie 
road  except  the  terminus  is  dedicated  to  and  used  by 
the  public :  (yoio^  v.  Cuthbertson,  1  M'Q.  H.  of  L. 
455.)  This  rood  was  never  used  as  a  pnblic  road,  but 
merely  to  go  to  this  park,  which  is  not  public.  Repairing 
the  rood  is  not  alone  sufficient,  there  must  be  a  dedi- 
cation and  user  as  and  for  a  highway.  [Cockbubm, 
C.J. — The  repuriog  is  a  cogent  fact.]  Yes,  but  it  is  to 
be  taken  in  connection  with  all  the  other  cireum- 
stances;  and  hero  stone  for  the  repairs  was  taken 
from  the  park ;  there  being  a  bridl»-way  through  the 
park  makes  no  difference ;  the  road  to  be  public  must 
be  public  all  the  way  through ;  there  was  no  beneficial 
user.  Woodyer  v.  Sadden,  5  Taunt.  125,  was  also 
cited. 

CocKBUKK,  C.  J. — I  think  this  mle  shonld  be  mads 
absolute.  On  the  question  of  evidence  it  seems  to  me 
that  the  evidence  that  this  was  s  public  highway  for 
carriages  was  not  conclusive.  It  may  be  questionable 
whether  the  old  doctrine  that  a  highway  must  be  from 
one  public  place  to  anotlier  con  be  maintained  in  all 
cases ;  but  the  question  is,  whether  there  has  been  a 
dedication  of  the  road  to  the  public,  and  an  adoption 
of  it  by  them,  so  as  to  satisfy  the  allegation  in  the 
indictment  that  all  the  Queen's  subjects  are  entitled  to 
use  it  with  horses  and  cirriiges  at  their  free  will  and 
pleasure ;  and  I  quite  agree  that,  if  there  had  been  a 
dedication  and  user,  and  this  road  had  been  used  with 
the  intention  of  uting  the  bridle-way,  it  would  have 
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been  it  highway;  bnt  it  is  quite  clear  that  it  was  used 
by  peisons  wlio  desired  to  obtain  permission  to  go  into 
or  through  the  park,  and  that  is  insufficient  to  oonstitnte 
it  public.  All  the  circumstances  are  strong  to  explain 
the  facts.  Originally  this  was  an  ooonpation  road  for 
tb«  nss  of  the  farms,  and  people  were  in  the  habit  of 
using  the  road  to  go  to  the  park  gates.  The  evidence, 
taken  altogether,  does  not  warrant  ns  in  coming  to  the 
condnsion  that  this  was  a  highway  dedicated  to  the 
public 

WiOHTHAK,  J. — It  seems  to  me  quite  clear  on  the 
evidence  that  this  was  not  such  a  dedication  as  would 
make  the  road  a  public  highway,  bnt  only  a  dedication 
to  go  to  the  park.  The  repair  of  the  road  by  the 
pansh  is  a  strong  fact,  bnt  that  is  weakened  by  the 
fact  that  there  was  a  bridle-way  through  the  park, 
which  would  require  some  amount  of  repair  to  the 
road. 

HcuAB,  J.  ooncorred.  Rule  abiobile. 

Saturday,  Nov.  8,  1862. 
Rbo.  v.  The  iMHABrrANis  of  Newchdbch. 
Poor  lau) — Pauper  binaiic — Irish  paraUt  vithoul  a 
teUltmtnt—Birlh-iettlemeia  of  pai^ptr— 16  #17 
Ftctc.  97,  «.  97,  98—11  #12  Vict.e.  lll,#.  1. 
An  unemancipattd  child,  bom  in  a  pariA  in  England 
of  Irish  parents  who  have  obtained  no  settlement  in 
this  country  and  are    not  chargeable,  mag,  }f  he 
becomes  chargeable  by  reason  of  lunacy,  be  adjudged 
to  be  settled  in  the  parish  of  his  birth,  upon  lehich 
parish  an  order  of  maintenance  may  be  made  under 
sect.  97  of  the  16  f  17  Kiel.  c.  97  (<ie   Lmalic 
Asylums  Act  1853). 
A.  B.  was  bom  tntheparish  of  Cc,  of  Irish  parents, 
who  had  obtained  no  settlement  in  £ngUmd,  and 
was  unemancipattd.     Becoming  bmatio  and  being 
placed  in  an  asylum,  too  justices  made  an  order 
pursuant  to  sect.  97  of  the  16  f  17   Vict.  c.  97, 
adjudging  his  last  legal  settlement  to  be  the  parish  oj 
his  birth,  and  ordering  the  payment  of  money  for 
his  tubtistence : 
Held,  thta  such  order  was  good. 

This  was  a  case  stated  by  the  quarter  sessions  of 
Lancashire  upon  an  appeal  against  an  order  of  justices 
adjudicating  the  place  of  settlement  of  one  Luke 
Finley,  a  lunatic  pauper,  to  be  the  parish  or  town- 
ship of  Newehnrvb,  and  (nrdering  the  payment  of  his 
past  and  futnra  maintooance.! 

The  case,  after  setting  out  the  order  as  above  men- 
tioned, stated  tiMt  the  said  Luke  Finley  is  the  legiti- 
mate son  of  one  Bernard  Finley  and  Alice  his  wift ; 
thath*  was  bom  in  the  apps.'  township  in  1838 ;  that 
his  said  father,  Bernard  Finley,  was  bom  in  the 
province  of  Leinster,  in  King's  County,  in  Ireland,  and 
is  an  Irishman,  never  having  had  any  settlement  in 
England  or  Wales;  that  the  said  Alice  Finley  is  an 
Englishwoman,  but  is  not  known  to  have  ever  gained  a 
setUenMnt;  that  from  July  1855  to  the  present  time 
(Oct.  1861)  the  said  Bernard  and  Alice  Finley  have 
resided  together  continuously  in  the  resps.'  parish  of 
Tottington-lower.end;  that  from  July  1855  to  the 
89th  July  1859  the  said  Luke  Finley  reuded  with  his 
parents  in  the  said  township  of  Tottington-lower-end ; 
that  on  the  29th  July  1859  the  said  Luke  Finley, 
being  then  a  pauper  lunatic  chargeable  to  the  town- 
ship of  TotUngton-lower-end,  was,  uuder  an  order  of  a 
justice  of  the  peace  for  the  county  of  Lancaster,  made 
in  pnrsnanoe  of  the  Lnnatio  Asylums  Act  1853,  re- 
moved to  the  lunatie  asylum  of  Prcatwiok,  the  same 
being  one  of  the  lunatic  asylums  for  the  connty  of 
Lancaster  ;  that  from  the  said  29th  July  1859  to  the 
present  time  the  said  Luke  Finley  has  been  confined  in 
the  said  asylum  at  Prestwick,  and  during  the  whole  of 
that  period  the  cost  of  his  maintenance  in  the  said 
asylum  has  been  charged  to  and  defrayed  by  the  said 
township  of  Tottiogton-lower-end  ;    that  unless  the 


removal  of  the  said  Luke  Finley  under  the  cirenm- 
stanees  hereinbefore  described  constituted  an  emanci- 
paiion,  the  said  Luke  Finley  never  was  emanoipatail. 
It  was  contended,  on  the  part  of  the  apps.,  that  under 
the  circumstances  herein  stated  the  said  order  ougkt 
not  to  have  been  made,  inasmuch  as  the  phuw  of  birth 
of  the  said  Luke  Finley  could  not  be  held  to  be  "  the 
last  legal  settlement "  of  the  said  Luke  Finley  within 
the  meaning  of  the  said  Lunatic  Asylums  Act  1853. 
It  was  contended,  on  the  part  of  the  resps.,  that  the 
said  order  was  rightly  made.  The  question  for  the 
opinion  of  the  conrt  is,  whether  the  said  order  was, 
under  the  curcnmstonces,  rightly  made  ?  If  this  ques- 
tion is  answered  in  the  negative,  the  order  ia  to  be 
quashed.  If  in  the  affinnative,  the  order  a  ta  be 
confirmed. 

By  sect.  97  of  the  16  &  17  Tuit.  o.  97  (the  Lonatir 
Asylums  At  1853),  it  is  enacted  that  it  shall  be 
lawful  for  any  two  justices  for  the  county  or  boF0«|!l: 
in  which  any  asylum,  &o.,  in  which  any  pauper  luaatir 
is  or  has  been  confined,  is  situate,  &c.,  "  at  any  time 
to  inquire  into  the  last  legal  settlement  of  such  pauper 
Inuatic,  and  if  satisfactory  evidence  can  be  obtained  ai 
to  such  settlement  in  any  parish,  snoh  justices  shall, 
by  order  under  their  hands  and  seals,  adjudge  such 
settlemeut  accordingly,"  &c. 

By  sect.  98  it  is  enacted  that  if  any  pauper  InnaUe 
is  not  settled  in  the  parish  by  whioh  he  is  sent  to  any 
asylum,  and  it  cannot  be  ascertained  in  what  parish 
such  pauper  lunatic  is  settled,  then  provisiena  an 
made  for  adjudging  such  pauper  lunatic  to  be  diaigeaUe 
to  the  county. 

By  sect.  1  of  the  11  &  12  Vict.  c.  Ill,  it  is  enacted 
that  whenever  any  person  should  have  a  wife  or 
children  having  no  other  settlement  than  hia  or  her 
own,  such  wife  and  children  should  be  removable  from 
any  parish  or  place  from  which  he  or  she  would  be 
removable  notwithstanding  any  provisions  of  the  said 
recited  Act  (9  &  10  Vict.  o.  60),  and  ahonl4  not  be 
removable  from  any  parish  or  place  from  which  he  or 
she  would  not  be  removable  by  reason  of  any  provisions 
in  the  said  recited  Act.< 

By  the  8  &  9  Vict.  c.  117,  s.  S,  persons  horn  in 
Ireland  not  settled  in  England  becoming  chargeable  to 
any  parish  in  England  may  be  removed  to  Ireland. 

Mellish,  Q.  C.  and  Bopwood  now  appeared  tot  the 
reaps.,  and  argued  that  the  order  of  justices  was  right, 
for  that  the  pauper  lunatic's  father  (who  was  an  Insh- 
man)  not  having  acquired  any  settlement,  and  the 
pauper  himself  having  been  bom  in  the  apps.'  parish' 
that  was  his  "last  legal  settlement"  within  the 
meaning  of  sect  97  of  the  16  &  17  Vict  o.  97,  and  so 
the  order  was  properly  made  upon  soch  paiiah :  (Ay.  ▼. 
St.  Mary,  Islington,  31  L.  J.  233,  M.  0. ;  Reg.  T. 
Att  Saints,  Derby,  14  Q.  B.  207;  Reg.  v.  SL  Oikt's 
Without,  Cripplegate,  17  Q.  B.  636  ;  Reg.  v.  InhaU- 
ImUs  of  Preston,  12  A.  &  E.  822  ;  Chitty'a  Bum's  J. 
last  edit.  tit.  "  Poor,"  p.  409 ;  Reg.  v.  Mile-mi  Old 
Town,  4  A.  &  E.  196;  Reg.  t.  IfAabitants  <^  Groat 
Clackton,  4  B.  &  Aid.  410;  Reg  v.  InhabUanU  of 
WhUehmen,  5  B.  &  Aid.  72;  Reg.  ▼.  MaryUbome, 
16  Q.  B.  362.) 

Kay,  lot  the  apps.,  contended  that,  as  at  the  tone 
of  the  making  of  the  order  the  pauper  was  naemaDd- 
pated,  and  his  pareote  had  obtained  no  settlement,  so 
he  himself  bad  none,  and  that  the  order  should  thore- 
fore  have  been  made  under  the  98th  section,  and  not 
under  the  97th  of  the  16  &  17  Vict.  e.  97  (&  t.  Mmek 
Cowane);  2  U.  &  Ad.  861 ;  R.  v.  Witton,  3  T.  R. 
355,  that  an  unemancipated  child  can  have  no  settle- 
ment: (Reg.  V.  Mile- end  Old  Town,  4  Ad.  &  E.  196, 
Patteson,  J.'s  judgment ;  R.  v.  Leeds,  4  B.  &  Aid. 
498 ;  R.  V.  St.  Giles's,  21  L.  J.  26,  M.  C,  Lord  Caonp- 
bell's  judgment.) 

CovKBDBN,  0.  J. — I  am  of  opinion  that  the  ease  of 
Reg.  r,  St.  Ctfes  is  directly  in  point,  and  not  to  be  di»> 
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(J.B.] 

Bbo.  p.  Jbhkihs— Reg.  v.  The  iMiAurrAaTg  or  St.  OLBueNT  Danes. 

LQ-B. 

>iii{nlMil  from  tha  pmoit  om;  tlthoogh  I  cannot 
kt  t*j  that,  if  this  hid  been  ra  inlegra,  I  sboald 
im  tod  CMuidenble  donbta ;  but,  aa  it  is  most 
dwnbb  that  the  law  ahoold  be  settled  npon  the 
,1  think  m  should  shide  by   the  previous 


Wminuir,  J. — t  qoite  agree  that   Stg.  t.  Si. 
Biu  is  an  aotbority  in  point,  as  following  Beg.  ▼. 


BLacKBoaa,  J. — I  am  of  the  lame  opinion.  I 
lUtk  d»  eases  of  Rtg.  r.  81.  Gilts  and  Beg.  r.  All 
SmMi,  Jkrbf,  show  that  the  child  had  at  the  time  a 
lartk-aitlaiMnt.  Ever;  person  bom  in  England  has, 
fimi  /teit,  a  birth-cettlement  until  another  is 
In  ordinary  eases  the  child  wonld  have  the 
t  of  its  parents ;  bat  hers,  neither  parent  has 
(•Mkaeat,  tberafore  its  birth-settlement  takes  effect 
I  tib  it,  that,  whilst  the  child  is  nnemancipated,  if 
ik  Inh  parent  beoomes  chargeable,  he  would  be  re- 
maklt  with  him  to  IreUnd  ;  bat  here'the  father  is 
■C  dnigesble,  and  therefore  the  Irish  Remoral  Act 
im  net  apply.  Then,  the  Lanatio  Asjrlaou  Act, 
■tick  giTes  (he  jostices  power  to  mske  an  order  npon 
IM  praii  which  is  the  last  legal  settlement  of  such 
jmfB,  esmas  into  effect.  Then  the  question  is,  has 
tbs  paper  anjr  settlement  ?  It  seems  to  me  that  he 
ha  hm  birth-settlement,  though  it  would  not  have 
ka  snilaUe  if  (he  Irish  Bsmoval  Act  had  applied. 
JudgmtM  for  the  rttp$. 
MiLLOB,  J.  ooocnrred. 


A'l 


Reo.  v.  Jehkccs. 
rtmoval — Penally — Bow  to  he  enforced — 
f— 18  ^  19  Vict.,  c  121  (Jke  Nuitancet 
Bmtmd  Act  for  Eeglmd  1855),  SJ.  13,  14,  20, 38. 
Vke%  a  ptaaUy  ha*  been  impoied  upon  a  party  under 
leet.  U  of  tke  l»  4  19  VicL  e.  121,  for  not  re- 
■etujr  •  imtsoiice,  and  ineh  penalty  is  tauatisjied, 
tl  it  aeceiJory,  before  the  justices  can  enforce  it, 
tiatthe party  sioild  be  summoned  pursuant  to  sect, 
iO. 

Thia  was  a  rule  to  quash  a  eonriction  and  warrant 
«f  jaitioaa  made  and  issued  under  the  18  &  19  Vict. 
e.  Ill  (the  Koisances  Bemoral  Act  for  EngUnd 
18»). 

It  a^aarad  that  an  order  had  been  made  npon  the 
M.  le  abate  the  nuisance,  noder  sect.  13,  and  that 
haiag  fiuled  to  comply  therewith,  she  was,  nndet  sect. 
14,  nmmoned,  and  a  penalty  of  10s.  per  day  for  each 
^<  aei^leet  was  imposed.  A  warrant  was  afterwards 
■wita  lerylhe  amount  of  the  penalty  incnrrcd,  but  no 
twk  anmona  was  issued  under  sed .  20,  which  enacts 
^  "  where  any  coste,  expenses,  or  penalties  are  due 
■^erin  oonseqoonee  of  any  order  of  justices  made 
Bfamiance  of  this  Act  as  aforesaid,  any  justice  of 
^  pease,  npon  the  application  of  the  local  authority, 
''■8  «■!»  a  summons  requiring  the  person  from 
■twtiwy  are  due  to  appear  before  two  justices  at  a 
■s  aad  place  to  be  naimed  therein ;  and  upon  proof 
litaaitiafaetion  of  the  justices  present  that  any 
^••■lai  czpensea,  or  penalties  are  so  dne,  such 
a,  nalcas  they  think  fit  to  excuse  the  party  sum- 
I  apoB  the  ground  of  poverty  or  other  special 
,  ahall,  by  order  in  writing  under  tlieir 

,^ — la,  order  him  to  pay  the  imonnt  to  the 

■■■Mkantj  at  once,  or  by  such  instalments  ns  the 
f*»  ^f  think  fit,  togetlier  with  the  charges  at- 
**^i  iMD  application  and  the  proceedings  thereon ; 
■•llfce  aaioant  of  such  order  or  any  instalment 
*•**•  ■"*  P^  within  foortoen  days  after  the 
**■*■,  (be  aame  may,  by  warrant  of  the  said  or 
^JjMiaea,  be  levied  by  distress  and  sale." 
.^**l**nt  rule  was  obtained  npon  the  ground  that 
•ieea  had  jurisdiction  to  issue  the  warrant 
tluy  shoold  have  summoned  the  deft. 
ts  fte  foregoing  section. 


Giffard  now  appeared  in  support  of  the  proceedbgs 
below,  and  contended  that  the  20th  section  does  not 
apply  to  a  penalty  imposed  under  the  14th  section, 
whidi,  by  sect.  38,  is  to  be  recovered  under  the  pro- 
visions of  the  II  &  12  Vict.  c.  43.  [Cookburh, 
C.  J. — It  is  certainly  a  somewhat  complicated  matter, 
but  I  am  inclined  to  think  there  should  have  been  a 
summons.  Wiuhtmav,  J. — It  is  necessary,  because 
the  justices  have  a  power  to  excuse  the  party  on  tha 
ground  of  poverty,  or  other  special  circumstances.] 
The  justices,  however,  had  jurisdiction. 

CocKBCRK,  C.  J. — Thoy  had  no  jurisdiction  to  issue 
a  warrant  except  under  the  20th  section ;  but  under 
that  section  it  is  necessary  there  sbonld  be  a  fresh 
summons.  The  coariotion  will  stand,  but  the  warrant 
must  be  quashed.  ___        Warrant  quashed. 

Reo.  r.  The  IiiHABnAirrs  of  St.  Clemest  Danes. 
Poor- law — Pauper  hmatie — Pauper  living  apart 
from  her  husband — To  whatpca-ish  removable. 
A  woman  whose  husband  was  irremovable  from  the 
parish  of  A.  by  reason  of  a  Jive  years'  residence, 
but  whose  pariah  of  setHetaent  was  B.,  was  living 
apart  from  him  in  the  parish  of  C,  where  ski 
became  chargeable  as  apatgier  lunatic;  an  order  of 
justices  was  therefore  made  under  the\6  (fll  Viet, 
e.  97,  s.  97,  adjudging  her  last  legal  place  of  settle- 
ment  to  be  the  parish  ofB. : 
Beld,  that  the  order  was  valid,  and  rightly   wade 
upon  the  parish  of  the  husband's  settlemient,  and 
not  upon  thtU  in  which  he  had  acquired  the  status 
of  irremovability. 

By  an  order  in  due  form,  bearing  dafe  the  83nd 
Oct.  1861,  under  the  hands  and  seals  of  J.  T.  Pratt 
and  H.  J.  Maude,  Esqrs.,  two  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  county  of  Middlesex,  the 
last  legal  settlement  of  Ann  Blenkame,  a  panper 
lunatic,  then  confined  in  the  county  lunatic  a^lum 
situate  at  Hanwell,  was  adjudged  to  be  in  the  parish 
of  East  Retford,  in  the  county  of  Notts,  and  the  guar- 
dians of  the  poor  of  the  East  Retford  Union  were  by 
the  said  order  directed  to  pay,  on  acconnt  of  the  said 
parish  of  East  Ketford,  to  the  guardians  of  the  poor 
of  the  Strand  Union  H.  14s.,  being  the  amount  of  the 
expenses  incurred  in  and  about  the  examinations  of 
the  said  lunatic,  &c,  and  on  the  21st  Nov.  1861  the  - 
guardians  of  the  poor  of  the  said  East  Retford  Union, 
and  tha  overseers  of  the  poor  of  the  said  parish  of 
East  Retford,  duly  gave  notice  to  the  guardians  of  the 
poor  of  the  Strand  Union,  in  the  county  of  Middlesex, 
and  to  the  overseers  of  the  poor  of  the  parish  of  St. 
Clement  Danes,  in  the  said  union,  of  their  intention  to 
appeal  against  the  said  order  at  the  then  next  general 
quarter  sessions  of  the  peace  to  be  holden  in  and  for 
the  said  county  of  Middlesex.  By  an  order  of  one  of 
the  judges  of  her  Majesty's  Court  of  Q.  B.,  made  the 
24th  Jan.  1862.  by  and  with  the  consent  of  the  guar- 
dians of  the  poor  of  the  said  East  Retford  Union,  and 
of  the  overseers  of  tlie  parish  of  Esst  Retford,  and  by 
and  with  the  consent  of  the  guardians  of  the  Strand 
Union,  and  of  the  overseers  of  the  said  parish  of  St. 
Clement  Danes,  the  facU  touching  the  said  order 
dated  the  22ud  Oct.  1861  and  the  said  appeal  were 
directed  to  be  stated  in  the  form  of  a  special  case  for 
the  opinion  of  this  court,  and  the  said  facts  are  stated 
accordingly  in  the  following 
case. 
The  panper  lunatic  Ann  Blenknme  is  the  wife  of 
Charles  Blenkame.  He  has  resided  for  the  last  twelve 
years  in  the  parish  of  Monks  Coppenhall,  in  the 
Mantnich  Poor-law  Union,  in  the  county  of  Chester, 
and  is  now  residing  there,  and  is  irremovable  there- 
from by  reason  of  the  9  4  10  Vict.  o.  66.  In  1824 
he  gained  a  settlement  in  the  parish  of  East  Retford 
by  hiring  and  service,  and  it  is  admitted  that  the 
pauper  lunatic  is  settled  there  through  him.    They 
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Q.  B.]        BURLAND  AND  ANOTilEB  V.  Ia>CAL  BoABD  OF  HEALTH  OF  KUIOSION-CPOK-HuLl.         [Q.  B. 


were  married  in  1 825,  and  lived  together  ontil  about 
the  year  1836.  In  that  ;ear  they  were  living  with 
their  children  in  a  lodging  in  London,  and  in  oonse- 
qnene*  of  being  unable  to  live  happily  together, 
Charles  Blenkame  left  his  wife  and  went  to  reside 
in  the  eoontry,  and  they  have  ever  since  lived  apart, 
with  the  exception  of  one  or  two  short  periods,  when 
be  came  to  see  bis  wife  and  family  in  London.  There 
were  two  daughters  and  a  son  by  this  marriage,  and 
they  lived  with  their  mother  when  the  father  went 
away.  Charles  Blenkame  allowed  his  wife  money  for 
tho  support  of  herself  and  his  children,  which  was 
regnlarly  paid  until  about  Feb.  1859,  when  socli 
allowance  discontinued,  because  she  had  gone,  some 
mouths  before,  to  America,  to  take  over  a  child  of  one 
of  his  daughters  who  had  married  a  settler  there.  The 
said  Ann  Blenkame  returned  to  London  about  May 
1859,  and  she  then  went  to  live  with  one  of  her 
daughters  at  Brompton.  After  staying  for  about  ten 
months  with  this  daughter,  she  took  a  room  at  No.  1, 
Craven-buildings,  in  the  said  parish  of  St.  Clement 
Danes,  in  the  said  Strand  Union,  which  she  occupied 
for  about  a  year  previous  to  March  18Cl,when,  having 
become  insane,  she  was  sent  by  the  parish  officers  of 
St.  Clement  Danes,  in  due  eonrae  of  law  under 
the  Lnnatio  Act,  16  &  17  Vict,  c  97,  to  the 
said  lunatic  asylum.  As  soon  as  she  retunied  from 
America  she  received  a  weekly  allowance  from 
her  busliand,  as  before,  towards  her  support, 
•nd  be  always  knew  where  she  was  residing. 
He  is  DOW  able  and  willing  to  contribute  to 
her  support.  On  the  20th  Oct.  1861  the  order 
ai^udicating  her  settlement,  &c  was  made  under 
16  &  17  Vict  0.  97.  It  is  contended  on  the  part  of 
the  apps.  that,  as  the  lunatic  has  no  other  settlement 
than  that  of  her  husband,  and  as  he  had  resided  for 
mors  than  five  years  in  the  said  pariah  of  Monks 
Copp^nhall,  an  order  ought  to  have  been  made  upon  the 
guardians  of  the  poor  of  the  Nantwich  Union,  under 
the  16  &  17  Viot  c  97,  s.  102,  who  it  is  contended 
are  bound  to  maintain  the  said  pauper  lunatic.  It  is 
contended  on  the  part  of  the  reaps,  that  the  order  was 
properly  made  on  the  parish  of  settlement.  The  ques- 
tion for  the  opinion  of  this  honourable  court  is, 
whether,  upon  the  facts  stated,  the  order  of  tba  22nd 
Oct  1861  is  lightly  made  ?  If  this  court  shall  answer 
this  questbn  in  the  affirmative,  the  said  order  now 
appealed  against  is  to  be  oonlirmed;  if  in  the  negative, 
the  sud  order  is  to  be  quashed,  and  it  is  agreed  that 
•  judgment  ic  oonformity  with  such  decision 
may  be  entered  on  motion  by  either  party  at  the 
general  quarter  sessions  for  Middlesex  next  or  next 
but  one  after  such  decision  shall  be  given  ;  and  it 
is  also  agreed  that  no  costs  be  taken  by  either  party. 

By  the  1 1  &  12  Vict.  c.  1 1  l,s.  I,  it  is  enacted  "  that 
whenever  any  person  should  have  a  wife  or  children 
having  no  other  settlement  than  Uis  or  her  own,  such 
wife  and  children  should  be  removable  from  any  parish 
or  place  from  which  he  or  she  would  be  removable, 
notwithstanding  any  provisions  of  the  said  recited 
Act "  (9  &;  10  Vict,  c  66),  "  and  should  not  be  re- 
movable from  any  parish  or  place  from  which  he  or 
ahe  would  not  be  removable  by  reason  of  any  provi- 
sion in  the  said  recited  Act." 

Keane  now  appeared  for  the  lesps.,  and  contended 
that  the  order  was  right,  the  lunatic  pauper  not  being 
at  the  time  of  being  conveyed  to  the  asylum  exempt 
firom  removal  to  the  parish  of  her  settlement,  for  that 
not  being  at  that  time  in  the  parish  in  which  her 
hosband  had  acquired  his  ttatuM  of  irremovability 
(Monks  Coppenhall),  she  did  not  herself  acquire  that 
ttatui:  («w.  V.  SI.  EbUt,  Oxford,  18  L.  J.  14, 
M.  C;  II  &  12  Vict,  c  111,  a.  I.) 

Poland,  for  the  apps.,  argued  that  the  order  was 
had,  for  that  it  ought  to  have  b«n  inuJc  on  the  pariah 
of  Monks  CoppenhHll,  the  parish  in  which  her  hus- 


band had  acquired  his  $tatut  of  irremovability. 
[CocKBURN,  C.  J. — But  she  is  not  there,  and  it  is 
not  sought  to  remove  btr/rom  that  pariah.]  But  if 
she  were  there  she  would  be  irremovable  under  the 
li  &  12  Vict,  c  111,  s.  1.  [CocKBnRX,  C.  J.— She 
is  only  entitled  to  the  status  of  irremovability  if  she 
is  in  the  parish  where  her  husband  has  acquired  thtt 
status.']  The  intention  of  the  statute  was  to  give  the 
wife  the  same  status  as  the  husband,  and  it  is  immt. 
terial  where  she  resides,  aa  she  haa  that  status :  (16  & 
17  Vict  c.  97,  i.  102;  Reg.  v.  iMds,  13  L.  J. 
107,  M.  C.) 

CocKBURH,  C.  .1. — This  is  a  very  dear  cai«.  The 
order  is  for  the  removal  of  the  lunatic  pauper  from  the 
parish  of  St  Clement  Danes,  when  ^e  had  aoqmnd 
no  settlement,  to  the  parish  of  East  Retford,  which, 
was  that  of  her  husband,  who  had  acquired  the  status 
of  irremovability  in  Monks  Coppenhall,  and  tba 
question  is  whether  the  provisions  of  the  11  &  12 
Vict  c  111,"  s.  1,  relate  to  such  a  case.  [His  Lord- 
ship read  the  section.]  Now,  it  is  obviously  the  m> 
tentiou  of  the  Legulsture  to  prevent  a  wife  from  being 
removed  from  the  head  of  the  family  to  some  othrr 
place.  But  how  could  the  Legislature  have  cootem- 
plated,  by  such  words,  the  case  of  a  wife  living  away 
from  her  husband  ?  I  think  the  words  an  not  only  not 
ambiguous,  but  very  plain.  If  the  wife  be  not  resid- 
ing with  her  husband,  the  words  of  the  section  oannot 
apply.  In  that  case  they  are  not  seeking  to  remove 
her  from  her  husband's  parish  of  irremovability,  but 
from  some  other  parish. 

WioHTMAH,  J.— If  the  lunatic  had  been  an  ordi- 
nary pauper  there  is  no  doubt  she  would  have  been  re- 
movable to  the  parish  of  her  husband's  settlement 
Then,  does  the  fact  of  her  being  a  Innatic  make  any 
difference  ?  I  think  it  doca  not  She  is  not  iir*- 
movable  from  St.  Clement  Danes,  and  then  is  no  in- 
tention of  removing  her  from  Monks  Coppenhall,  for 
she  is  not  there. 

Mellob,  J.  ooncoired.    Judgment  far  lie  re^n. 

7W«%,  Ifov.  11,  1862. 

BUBUUID  ASD  ANOTBBB  V.  TRS  LoCAI.  BOABS  OF 

Heai.tr  or  Ki!iGSTOK-upoM-Hin.t. 
PMia   Bealtk  Act — Retrospective   rate—Lapte   of 

time — Charges — JudgmaU  bg  drfaalt. 

1»  <m  action  the  declaration  atkged  that  the  pits,  paid 

a  rate  m  1856,  to  which  theg  had  been  astrsied 

for  morit  of  a  public  naiare  executed  bg  a  heal 

board  of  health;   that  it  was  admitted  that  the 

moneg  had  been  received  bg  the  board  erroneouslg, 

but  theg  had  no  funds  out  of  which  theg  eoiM 

'  repag  it,  and  theg  could  not  levg  a  rate  to  r^pag  it, 

as  more  than  six  months  hadelapsed;  that  an  actiom 

was  brought  in  Jan.  1862,  and  judgment  reeowered ; 

that  pits,  had  demanded  rtpagment  and  the  heal 

board  had  reused.    The  dedaration  concluded  with 

demanding  a  mandamus  under  the  C.  L.  P.  Act : 

Seld,    that  the  declaration  was    inat^feiaU,  at    it 

showed  that  more  than  six  months  had  elected  bt/brt 

Ae  daim  was  enforced  bg  action. 

Demurrer  to  the  declaration. 

The  declaration  stated,  that  the  local  board  of 

health  for  Kingston-upon-Hull  executed  certain  pnblie 

works  of  a  permanent  nature  in  the  year  1855 ;  that 

a  rate  waa  made  on  account  thereof  in  October  of 

the  same  year,  to  which  the  pita,  were  assessed  in  ib» 

sum  of  46<.  5s.  6d.,  and  that  they  paid  the  same  in 

the  year  1856;  that  they  afterwarda  discovered  that 

such  payment  wss  made  in  error,  and  that  they  applied 

for  a  return  thereof;  that  the  local  board  of  health 

admitted  that  they  had  received  the  payment  in  error, 

but  alleged  that  they  had  no  fuoda  out  of  which  they 

could  repay  it;  and  that,  as  more  than  aix  months 

had  elapsed  since  the   execution  of  the  works,  they 

could  not  levy  a  rate  for  the  repayment  of  the  money  ; 
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that  tli<  pita,  brongbl  an  action  against  the  local 
botrd  in  Jan.  1862  to  neorer  the  snm  so  paid  in 
am,  ind  obtained  judj^nent  therein  for  461.  5>.  6d. ; 
llul  the  defts.  refused  to  pay  and  bad  no  fands.  The 
iledaration  then  prayed  for  a  maadamtu  commanding 
lit  defia.  to  leiry  a  rate  for  the  payment  of  this  snm 
» iKOTcred. 

Oroome  in  support  of  the  demnrrer. — ^The  i^neral 
nl<  ia  that  a  retroepecttve  rate  is  bad.  Then  the 
fKstioo  is,  can  a  rate  for  the  payment  of  this  snm  be 
Olds  under  the  Public  Health  Act,  11  &  12  Vict, 
c 63,  a.  89 7  That  section  enacts,  "that  tlie  local 
kard  of  health  may  make  and  levy  the  said  special 
asd  general  district  rates  prospectively,  in  order  to 
nin  money  for  the  payment  of  future  charges  and 
apenses,  or  retrospectirely  in  order  to  raise  money 
fcr  tin  payment  of  charges  and  expenses  which 
BUT  have  been  incnrred  at  any  time  within  six 
aratbi  before  the  making  of  the  rate.  The  charges 
aid  expenses  in  respect  of  which  they  have  power  to 
Bake  rates  ate  for  public  works  of  a  permanent  nature. 
WiomvAK,  J. — The  rate  prayed  for  is  a  rate  to 
paj  money  received  by  mistake,  a  sum  which  the  local 
bmid  improperly  received.  Why  are  the  ratepayers 
toitpay  that? 

Pmira  in  support  of  the  declaration. — ^The  jodg- 
KDt  is  a  charge  within  the  meaning  of  sect  89.  A 
j«l;o«nt  against  the  local  board  is  virtually  a  jndg- 
ant  against  the  rat^ayers.  The  ratepayers  have 
nantA  the  benefit  of  the  works  for  which  this  pay- 
aieot  wu  made.  This  is  a  tegular  judgment,  and  it  is 
a><  to  be  intended  that  the  local  board  exceeded  its 
fraaioiis,  or  committed  a  breach  of  duty.  [In  answer 
to  tbe  Court,  it  was  stated  that  the  erroneous  assess- 
amt  occurred  thus:  public  works  were  executed, 
»lMh  were  properly  the  sabject  of  a  general  district 
ntt;  but  a  special  district  rate  only  was  made  on 
loooiit  tlicreof,  to  which  the  pits,  were  assessed  in  the 
■<■»  paid.]     The  judgment  is  the  charge. 

BucKBtnui,  J. — Ought  you  not  to  have  appealed 
•{aiDat  the  rate? 

fUiriek  referred  to  Beg.  v.  SoAerham  Local 
B-ri,»  E.  &  B.  906,  where  it  was  held  that  a  judg- 
ont  obtained  against  a  local  board  was  a  charge 
vitbin  aect.  89,  and  that  a  rate  might  be  made  to 
Wtaj  it  within  six  months  of  that  charge. 

CocKBUBX,  C.  J. — Suppose  the  local  board  baddone 
"Ot  wrongful  act  to  the  property  of  an  inhabitant, 
nd  tbat  they  were  sued  and  judgment  recovered 
fmMt  them,  conid  they  levy  the  damages  and  costs  on 
IH  ntepayeis  ?  It  was  their  ovm  wrongful  act  Can 
l^r  fix  the  ratepayers  by  suffering  judgment  by 
fcfmlt  twenty  years  afterwards  ? 

PUHridc  referred  further  to  The  Southampton  and 
llda  Bridge  Company  v.  Local  Board  of  Soathaotp- 
•n,8  £.  &  B.  801 ;  and  Ward  v.  Loumdu,  28  L.  J. 
2",  Q.  B. ;  31  L.  J.  41,  Q.  B.,  in  error. 

CocsBDBK,  C.  J. — I  am  of  opinion  that  our  jndg- 
ateet  tnght  to  be  for  the  defts.,  on  the  ground  that 
>h  is  not  a  charge  within  the  meaning  of  sect  89. 
V  tbe  action  bad  been  brongbt  within  six  months, 
<°<1  judgment  afterwards  obtained,  the  Rotherham 
*«  would  apply,  and  I  should  have  held  on  the 
•alkotity  of  that  case,  although  it  is  not  free  from 
^eobt,  tint  it  was  a  charge  within  sect.  89.  But,  in- 
""nch  as  the  clai-n  was  not  sought  to  bo  enforced 
■tbia  lix  months,  it  is  now  too  late.  The 
Mtrham  case  shows  tlut  when,  the  action  is  broucht 
vitUn  aix  months  the  judjjment  may  be  treated  as  the 
Jo»d  from  which  the  prescribed  time  begins  to  run. 
'  Peteat  against  the  doctrine  that  any  judgment 
H"»*  the  local  board  will  give  tbia  court  authority  to 
"aid  a  aaoaiiiimiu.  We  must  aee  on  the  face  of  the 
^|^»ation  whether  this  is  a  case  within  sect  89. 
[^  aifbt  have  been  a  chaise  within  the  section  if 
I*  iUb  bad  bwn  enforced  within  six  months,  but  I 


cannot  think  that  the  statute  intended  that  the  rate- 
payers  posterior  to  the  time  when  the  charge  was  in- 
curred were  to  be  made  liable  whenever  the  local 
board  might  choose  to  suffer  a  judgment  by  default 

WioHTHAH,  J. — Unless  a  mandamta  could  have 
been  granted  in  the  first  action— :wluch  it  dearly  could 
not  on  the  ground  of  the  six  months  having  elapsed— I 
think,  under  the  circumstances  stated  in  the  declara- 
tion, it  cannot  be  granted  now,  becanse  a  different  class 
of  ratepayers  will  be  affected  now  to  that  which  existed 
at  the  time  of  the  first  action. 

BLACKBURif,  J. — I  also  think  that  judgment  should 
be  given  for  the  defts.  On  the  face  of  the  declaration 
the  pits,  show  a  bona  fide  daim  in  1 856,  and  no 
action  was  commenced  until  1861.  The  statute,  in 
fixing  the  period  of  six  months,  may  have  intended 
not  to  throw  charges  and  expenses  on  a  different  set 
of  ratepayers.  In  the  Rotherham  case.  Lord  Campbell 
says :  "  I  am  clearly  of  opinion  that,  under  sect  89, 
the  local  board  may  be  compelled  to  make  a  rata 
for  the  purpose  of  satisfying  a  judgment  within  six 
months  a^r  the  judgment  has  been  obtained.  They 
may  make  a  rata  to  pay  for  expenses  within  six  montba 
after  they  become  due ;  if  an  action  is  brought  then,  • 
but  judgment  cannot  be  obtained  till  six  mouths  havs 
elapsed,  it  cannot  be  that  the  cnditor  wonld  be  de- 
prived of  his  remedy  by  the  delay.  The  judgment 
must  be  a  charge  within  the  meaning  of  sect  89." 
That  case  is  not  a  decision  that  any  judgment  at  any 
time  could  be  enforced  against  the  ratepayers,  hut  that 
it  might  be  enforced  where  the  action  waa  brought 
within  six  months.  If  this  hsd  been  an  application  for 
the  prerogative  writ  of  mandamui,  there  could  be  no 
doubt  tbat  it  ought  not  to  be  granted  ;  and  although 
this  is  an  action,  I  think  we  ought  to  see  facts  stated 
on  the  face  of  the  declaration  which  would  warrant  the 
Court  in  grunting  a  mandamta. 

Meliab,  J.  delivered  a  similar  judgment. 

Judgment  for  the  defU. 

Widnetdag,  Nov.  12,  1862. 
Bliss  (spp.)  o.  Lillet  (resp). 

Fireaorki —  Explosive  pnparatioiu  —  Fog-tignalt^ 
Keeping  same—i3  (f  24  Viet.  e.  139. 

By  Ike  23  ^  24  Vict.  e.  139,  certoM  protiiiont  are 
enacted  mlh  reference  to  pertom  who  make  or 
keep  fireworks  or  other  preparations  of  an  ex- 
plosive nature.  The  resp.  was  charged  with  "on- 
lawfully  making  and  keqnng,  and  causing  to  be 
made  md  kept,  a  certain  quantity  of  fireworks,  tx- 
phsive  preparations  and  compositions  (to  wit),  100 
fog-signals  in  a  certain  place  (to  wit),  a  building 
there  situate,  asAsrem,  by  the  said  Act  in  that  be- 
half it  was  not  then  lawful  to  make  and  keep,  or 
cause  to  be  made  and  kept,  such  fireworks,  explosive 
preparations  and  compositions."  These  fog-signals 
consisted  of  two  concave  pieces  of  tin,  of  nearly 
equal  size,  which  when  put  together  form  a  box,  in 
sht^  like  a  watch,  about  2^  inches  ia  diameter  and 
J  tncA  in  thickness.  To  the  inside  of  one  of  them 
are  attached  three  nipples  like  those  of  a  gun,  on 
each  of  which  is  placed  an  ordinary  percussion 
cap ;  the  cavity  is  then  filled  with  common  gun- 
powder, and  the  two  pieces  are  attached  to  each 
other  by  pressure,  the  edges  being  made  to  unite  in 
nearly  the  same  manner  as  a  glass  is  fixed  in  a 
watch.  The  articles  are  made  for  and  used  by 
railway  companies,  when  the  Jog  is  so  thick  that  the 
ordinary  signals  cannot  be  seen;  one  of  these  fog- 
signals  being  placed  on  the  rails,  and  exploding  by 
the  pressure  upon  the  copper  caps  of  tlie  wheels 
of  an  tngine  passing  over  it,  making  a  report  which 
is  heard  at  a  cortsiderabe  distance  i 

Held,  that  such  "fug-signals  "  were  within  tit  ttrmt 
of  the  Ad: 

neld,p«r  Wightman,  /.,  lhal,lheji  were  "firticorh  :** 
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Held,  ptr  Blackburn  and  MeUar,  J  J.,  that  the}/  were 

"exphiive  preparaiiont." 

ThU  was  a  case  stated  by  the  stipendiary  magistrate 
of  Birmingham,  upon  a  dismissal  of  an  information. 
The  case  was  as  follows : — 

By  sUtute  23  &  24  Vict.  c.  139,  s.  6,  it  is 
enacted,  that  "  the  following  regnUtions  shall  be  ob- 
served with  regard  to  the  manufactnre  of  loaded  per- 
cussion caps,  and  the  manafaotore  and  keeping  of 
ammonition,  fireworks,  fulminating  mercniy,  or  any 
other  preparation  or  composition  of  an  explosive  na- 
tore  (that  iit  to  say),  no  such  manafactore  shall  be 
carried  on  without  such  licence  for  that  purpose,  as 
hereinafter  mentioned,  or  within  the  respective  distances 
hereinafter  mentioned,  sud  set  opposite  to  the  descrip- 
tions of  the  respeclive  articles  (that  is  to  say) :  Per- 
cussion caps,  50  yards;  ammunition,  100  yards; 
fireworks,  50  yards;  fuhninatiog  mercury  or  other 
preparatiun  or  composition  of  equally  explosive  power, 
100  yards  from  any  dwelling-bouse,  or  any  building  in 
which  persons  not  connected  with  the  same  manufac- 
ture are  employed." 

By  sect.  7  every  person  making  or  causing  to  be 
made  percussion  caps,  or  making  or  keeping,  or 
causing  to  be  made  or  kept,  ammunition,  fireworks, 
fulminating  mercury,  or  other  explosive  preparation  or 
composition  contrary  to  this  Act,  shall  for  so  doing 
forfeit  for  every  such  offence  any  sum  not  exceeding 
ten  pounds. 

On  the  21st  Jan.  1862,  Simeon  LUley  (herein  de- 
scribed as  tbe|resp.)  appeared  before  me  the  undersigned 
stipendiary  magistrate  for  the  borough  of  Birmingham, 
upon  a  summons  issued  at  the  instance  of  James 
Bliss  (herein  described  as  the  app.),  acting  on  behalf 
of  the  Borough  Inspection  Committee,  charging  him 
with  "  unlawfully  making  and  keeping,  and  causing 
to  be  made  and  kept,  a  certain  quantity  of  fireworks, 
explosive  preparations  and  compositions  (to  wit),  100 
fog-siguaU  in  a  certain  place  (to  wit),  a  building  there 
situate,  wherein  by  the  said  Act  in  that  behalf  it  was  not 
then  lawful  to  make  and  keep,  or  cause  to  be  made  and 
kept,  such  fireworks,  explosive  preparations  and  com- 
positions." It  was  admitted  that  the  fog-signals  here- 
after described  were  manufactured  and  kept  upon  the 
premises  of  the  resp.;  that  he  had  not  obtained  a 
licence  for  their  manufacture,  and  that  his  premises 
were  within  the  specified  distance  from  other  buildings. 
The  only  question  for  my  determmation  was,  whether 
fog-ngnals  could  be  considered  "  fireworks,"  or  such 
"explosive  preparations  or  compositions"  as  were 
within  the  words  and  meaning  of  the  Act?  A  fog- 
signal  is  thus  oonstmctcd,  and  is  used  for  the  pnrpose 
after  mentioned.  It  consists  of  two  concave  pieces  of 
tin  of  nearly  equal  size,  whiehr  when  pat  together,  form 
a  box  in  sliape  like  a  watch,  about  2^  inches  in  dia- 
meter, and  J  inch  in  thickness.  To  the  inside  of  one 
of  them  are  attached  three  nipples  like  those  of  a  gun, 
on  each  of  which  is  placed  an  ordinary  pereossion  cap. 
The  cavity  is  then  filled  with  common  gunpowder,  aiul 
the  two  pieces  are  attached  to  each  other  by  pressure, 
the  edges  being  made  to  unite  in  nearly  the  same 
manner  as  a  gUss  is  fixed  in  a  watch.  The  only 
process  carried  on  in  the  premises  of  the  resp.  is 
mechanical.  The  metallic  boxes  and  the  nipples  are 
there  made,  the  copper  caps  placed  on  the  nipples,  the 
gunpowder  (about  3^  draclims  in  weight)  inserted,  and 
the  boxes  closed.  The  gunpowder  and  the  coppe^  caps 
are  procured  elsewhere.  The  articles  in  question  are 
made  for  and  used  by  railway  companies.  When  the 
fog  is  so  thick  that  the  ordinary  signals  cannet  easily 
be  seen,  one  ot  these  "fog-signals"  is  placed  on  the 
rails,  and  is  exploded  by  the  pressure  upon  the  copMf 
caps  of  the  wheels  of  an  engine  passing  over  it,  malEing 
a  report  which  is  heard  at  a  considerable  distance. 
The  construction  of  them  is  undoubtedly  attended 
<«itb  some  degree  of  danger  to  the  persons  employed 


in    the     manafactore,   and    more    than  one   acci- 
dent  has    occurred.      The  danger  consists   in  the 
amount  of  pressure  required  for  closing  the  edges  of 
the  two  pieces  of  tin.    It  is  necessary  that  they  ihoiild 
be  firmly  attached  to  each  other  in  order  to  secore  the 
grcateat  amount  of  explosive  power,  and  for  this  pur- 
pose a  screw  press  is  used.     If  a  few  graina  of  goo- 
powder  are  allowed  to  remain  on  the  edges  when  tbey 
are  bronght  together,  or  if  the  pressure  is  so  gnat  as 
to  bring  down  the  upper  aide  of   the  box  upon  the 
copper  cap,  ignition  and  an  explosion  of  the  gunpowder 
contained   within  will   probably  take   place.     In  rap- 
port of  the  information  it  was  contended  that  even  if 
the  fog-signals  could  not  be  considered  "  fireworks," 
the  manafactnte  and  keeping  of  them  without  a  licence 
and  within  the  specified  dutances,  was  prohibited  by 
the  statute,  as  being  "  preparations  and  compontioua  of 
an  explosive  nature ;"  whilst  it  was  urged  on  behalf  of 
the  resp ,  first,  that  they  could  not  be  cousidered  to  be 
"  fireworks,"  those  being  well-known  specific  articles 
of  commerce  of  a  wholly  different  description ;  seeoadly, 
as  regards  "  preparations  and  compositions  of  an  explo- 
sive nature,"  it  was  contended  that  it  appeared  fnn 
the  context  in  that  part  of  sect.  6,  which  speci6es  ths 
distance  within  which  the  several  articles  shall  not  be 
manafactured,  that  the  statate  applied  only  to  such 
chemical  preparations  and  compositions  as  an  "of 
equally  explosive  power "  with  falminatiag  mercmy, 
e.  g.  gun-cotton,  fulminating  silver,   Ac,  and,  not  to 
such  mechanical  preparations  and  oompositioos  ss  wen 
carried  on  in  the  prenuses  of  the  resp.     I  was  of 
opinioa  that  the  latter  must  be  considered  to  be  the 
proper  consiruotion  of  the  Act,  and  npon  that  groond 
I  dismissed  the  summons.    Whereupon  the  app.  being 
diasatisfiod   with   my   determination   as  erroneous  in 
point  of  law,  requested  me  to  state  and  sign  a  case 
setting  forth  the  facts  and  the  grounds  of  such  detn- 
mmatiou,  in  the  manner  prescribed  by  the  30  &  21 
Vict.  c.  43,  for  the  opinion  thereon  of  the  judges  of 
her  M^esty's    Court    of   Queen's   Bench,   and  daly 
entered  into   a  recognisance  as   required  by  the  laid 
statate  in  that   behalf.     Mow,   therefore,  I,  the  said 
magistrate,   in   compliance  with  the    said  application 
and   the  provisions  of  the  said  statute,  having  abeve 
stated  the  facts  of  the  case,  and   the  grounds  of  niy 
determination,  humbly  crave  the    opinion  of  the  ooatt 
thereupon.     If  the  court  should  be  of  opinion  Uiat  the 
information  was  improperly  dismissed,  I  humbly  solicit 
that  the  case  may  be  remitted  to  me  witli  each  their 
opinion.  T.  C.  Sneyd  Ktknkrsuit, 

Birmingbain,  Slat  Jan.  1862. 

Spooner  appeared  for  the  app.,  and  eootended  that 
the  magistrate  was  wrong  in  dismisaing  the  infbona- 
tion,  for  that  the  article  manufactured  was  either  "  fire- 
works "  or  an  article  of  "  an  ezpUwive  nature,"  in 
either  of  which  coses  the  resp.  bnd  iocotred  a 
penalty. 

Mo  one  appeared  for  the  resp. 

CocKBUKH,  C.  J. — I  most  say  tluit  in  this  case  I 
am  by  no  means  satisfied  that  tfaa  nuigistrrt*  was 
wrong,  though  the  matter  oompUinad  of  is  daarly 
within  the  mischief  of  the  Act.  Kow,  the  first  part 
of  the  6th  section  relates  to  carrying  on  the  manufac- 
ture without  a  licence,  and  then  comes  the  provisMi 
as  to  distance,  and  there  is  some  diiliealty  in  sayug 
that  the  resp.  is  brought  within  the  words  of  the  sec- 
tion ;  but  my  lesmsd  brothers  being  all  of  ofinioa 
that  there  is  enough  tp  justify  a  oonvicUon,  I  will  not 
say  that  such  is  not  tlie  case. 

WiOHTiiAX,  J. — ^The  manufacture  of  fog-ngnals 
is  certainly  within  the  mischief  of  the  Act.  But  I 
am  of  opinion  that  these  signals  are  "  fireworks,"  and 
of  the  nature  of  crackers,  and  that  if  on  the  5th  Mov, 
or  any  other  like  occasion  a  person  were  to  let  off  one 
of  these  he  would  come  within  the  9th  section,  wfaicl 
,  provides  for  such  mstters.    I  presume  that  on  or^uj 
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cncbf  would  oome  within  what  is  mennt  as  "  fin- 
vorb ; "  thcrafore  snch  a  thing  as  this  would  oom« 
(iUiia  the  iama  definition. 

BuuxBDBx,  J. — I  coniA  to  the  same  ooncloaon, 
kl  not  qnita  opoa  the  tame  groands.  It  appears 
tbit  the  nugistnte  thonght  that  he  was  to  consider 
"firevorks"  as  those  of  the  popular  kind,  and  I 
Ibiak  that  he  was  light  in  not  eonsidering  this  as  fire- 
mks.  Bnt  on  another  ground  I  tliink  that  the  reap, 
ii  within  the  Aot,  for  I  think  be  kept  a  oertain 
fttstity  of  expleaire  preparations,  and  by  the  7th 
maim  a  praally  is  imposed  for  keeping  "  explosive 
(nfantions  "  in  any  place  where  under  the  Act  it  is 
ut  Iswfnl  to  keep  them.  The  question  therefore  is, 
wtwtlier  when  he  made  these  fog-signals  he  wai 
Bildiig  "  explosive  preparations  "  within  the  Act  ?  and 
tkii  wu  a  question  of  fact  for  the  magistrate.  It 
Bias  to  me  that  this  was  equally  of  an  explosive 
mtoie  as  pareoseion  caps.  Now,  by  the  6th  section, 
if  s  pirty  is  making  an  article  of  an  exploeive  nature, 
bet  of  what  kind  is  not  mentioned,  he  mnst  have  a 
hnoos,  bat  it  may  be  made  in  anyplace,  even  next  door 
tt  I  houa.  Now  hers  he  makes  snch  an  article,  and 
•itkoat  a  licenoe,  and  therefore  be  has  committed  au 
(Anoe  against  the  Act.  The  effect  of  the  Act  is, 
}n  ihall  make  no  explosive  matters  at  all  without  a 
fctaes ;  bnt  even  if  licensed,  yon  shall  not  make  them, 
iftf  tbeparttenlar  natures  mentioned,  within  certain  dis- 
taoca.  Here  be  did  make  certain  explosive  prepara- 
tint  is  a  place  not  being  licensed,  and  therefore  he 
kmght  himself  within  the  penalty  of  the  Act. 

Mxuoti,  J.— We  are  ail  agreed  that  what  the 
n^  did  was  within  the  mischief  of  the  Act,  and  I 
•gnewithmy  brother  Blackbnin  that  all  exploeive 
fiqmatioas  mnst  be  carried  on  in  a  licensed  bouse, 
<ad  that  with  reference  to  certain  specified  prepara- 
toilhabaiUiDg  mnst  not  be'wilhia  certain  distances. 
Tie  eossto  6e  remittal  lo  lie  magiitrate  mtk 
lie  epimomo/' ike  court. 

Sbasp  C*Pf-)  0.  Haixswobtk  (resp.) 
Hetter  aad  tervaiU  —Ditputei —  Waget—Juritdiction 

of  juaieet— 20  Oeo.  i,  c.  19,  a.  1. 
Umkr  tie  30  Geo.  2,  c.  19,  s.  I,  jtuticee  iave 
jomtr  to  determme  diipulet  between  jiuulert  and 
onoato  toHcimg  lie  teage*  of  tie  latter  {  and  teAere, 
lierrfore,  a  tervant  it  paid  for  He  work  by  the 
fieee,  and  tie  d^enoe  Hi  t^  againit  an  order  for 
nofee  i$  Hal  iMe  work  toat  to  badly  dona  tiat  itmu 
^notable,  IkajtuUce  katpower  to  determine  tiat 
fmtion,  tttid  tiat  enei  defence  ii  not  a  matter  qf 
tt-of. 

This  was  a  cue  stated  npon  the  refussl  of  a 
■agiMrate  to  a^adicate  npon  an  application  by  a  aer- 
net  against  faia  master,  under  the  20  Geo.  2,  c  19,  s. 
li  (t  wagas  alleged  to  be  due. 

By  the  leicgoiog  section  all  complaints,  &c.  which 
■Ul  hsppen  to  arise  between  masters  and  certain 
■mots  shall  be  heard  and  determined  by  a  justice, 
vbs  is  empowered  to  make  such  order  for  the  payment 
«f  10  Bach  wagea  to  such  servant  as  to  snch  justice 
■M  seem  just  and  reaaonable. 

The  complainant  was  employed  by  his  master  to 
■■ks  np  blankets  to  be  paid  by  the  piece,  and  his 
XMtr  having  paid  a  part  of  his  demand  and  refused 
Um  remainder,  an  oroer  was  applied  for  nnder  the 
'^sve  sectioa.  At  the  hearing  the  master  resisted  the 
'BMnd,  upon  the  ground  that  the  servant  had  so  neg- 
%Mly  performed  liia  work,  by  making  some  of  the 
^lukala  too  long  and  others  loo  short,  that  he  sns- 
(■•ida  very  great  kisa,  and  far  beyond  the  balance  of 
*>!■  damied.  The  justice,  considering  that  the  de- 
bsei  wis  matter  of  set-off,  held  that  he  had  no  juris- 
^Maoi,  and  declined  to  adjudicate  npon  the  subject. 

Omelf,  Q.  C.  now  argaed  that  the  magistrate  vta 
*iM|i  tw  \b»i  the  doleace  k(  up  was  u«(  a  matter  of 


set-off,  bnt  of  deduction:  (.Uondel  v.  Steel,  8  M.  & 
W.  858.) 

No  one  appeared  on  the  other  side. 

CocKBCKX,  C.  J.— The  justice  has  simply  to  de- 
termine the  qaesUon  of  wages,  and  he  can  determine 
nothing  else.  The  case  mnst  go  back,  for  him  to  aay 
whether  the  work  was  so  badly  done  as  not  to  entitle 
the  servant  to  any  wages,  or  to  a  deduction  of  wages. 

Cate  to  be  tent  back,  with  the  cpinion  oflhecourt. 

Saturd)^,  Nov.  15,  1863. 
WiLUAx  Roberts  (app.)  v.  Jobs  Robebts  (resp.) 
Tumpike-road — Application  of  highway  nUw  to 
repair  of—i  ^  5  VicL  e.  69. 
By  a  local  tumpihe  Act,  powers  were  given  to  make 
a  road  from  A.  to  C.  (a  dietanee  of  about  tixtetn 
milet);  tuck  road  teas  made,  howmer,  only  from 
A.  to  B.,  a  place  about  midway  between  A.  and  C, 
and  the  remainder  wot  abandoned.  ToUi  were  taken 
for  tie  road  which  was  completed,  but  being  ineuf- 
fident  for  tie  repoirt  (f  tie  taid  road,  ig>plicatioH 
wai  made  to  jaitteei  wiUr  Ms  4  ^  6  Vict,  c  59,  lo 
order  a  portion  of  tie  kyiway  rate  to  be  tvplied 
to  lueh  turnpike-road.     At  the  hearing,  thejuttieet 
diimitted  tie  appHcation,  iolding  that  they  had  no 
juritdiction  to  make  Ike  order  mUil  the  whole  line 
of  road  watJiiHihed  and  opened  to  the  public: 
Held,  that  the  juiticet  were  wrong,  and  that  they  had 
such  jurisdiction. 

This  was  a  case  stated  by  jnsticei  at  petty  sesstoos, 
npon  a  dismissal  of  an  information. 

The  ease  sUted  that  at  a  petty  session  holden  at 
Abergele,  in  and  for  the  division  of  Isdnlas,  in  the 
said  Gonnty  (Denbigh),  on  the  Ist  March  1862,  an  in- 
formation, preferred  by  the  said  William  Roberts  (here- 
inafter called  the  app.)  against  the  said  John  Roberts 
(hereinafter  called  the  resp.)  under  an  Act  passed  in 
the  fourth  and  fifth  years  of  the  reign  ef  her  present 
H^esty,  intituled  "  An  Act  to  authorise  for  one  year, 
and  until  the  than  next  session  of  Parliament,  the 
application  of  a  portion  of  the  highway  rates  to  tnra- 
pike-roads  in  certain  cases"  (which  said  Act  has  been 
continued  and  is  now  in  force),  for  that  a  certain  road 
from  Abergele  to  Llangemiew  was  made  nnder  the 
authority  of  an  Act  passed  in  the  28nd  and 
23rd  yean  of  the  reign  of  her  present  Hiyesty, 
intituled  "  An  Act  for  making  a  road  from  Llanrwat 
to  Abeigele,  and  a  branch  road  thereout  in  the 
countiee  of  Denbigh  and  Carnarvon,"  that  the  funds  of 
the  said  tumpilu-road  trust  were  insufficient  for  the 
repairs  of  the  turnpike-roads  comprised  theieiu,  part 
whereof  ran  through  and  is  situate  within  the  town- 
ship of  Sirior  aforesaid,  and  that  the  said  part  of  the 
aaid  tumpike-road  so  lying  within  the  said  township 
was  then  out  of  repair  ;  and  farther,  that  notice  in 
writing  of  the  intention  of  the  said  app.  to  exhibit 
the  said  information  had  been,  pursuant  to  the  statute 
in  that  behalf,  given  by  him  as  such  treasurer  to 
the  said  resp.,  that  at  the  said  special  seseion 
application  would  be  made  to  the  justices  for  tlieir 
examination  into  the  state  of  the  revenue  and  debts  of 
the  said  turnpike  trust,  as  aUo  to  inquire  into  the 
state  and  condition  of  the  repairs  of  the  roads  within 
the  said  township,  and  also  to  ascertain  the  length  of 
the  roads,  including  turnpike-roads  therein,  and  bow 
much  of  the  said  road  was  tumpike-road  as  required 
by  the  Act  of  the  4  &  5  Vict.  c.  59  ;  and  if  a.1er 
Mich  examination  it  should  appear  to  us  necessary  or 
expedient  fur  the  purpose  of  the  said  tumpike-roHd  so 
to  do,  that  then  application  would  be  made  to  us  to 
adjudge  and  order  that  each  portion  as  we  miglit  think 
necessary  of  the  rate  or  assessment  levied  or  to  be 
levied  by  the  Act  in  that  behalf,  for  and  towar4s  the 
repairs  of  snch  part  of  the  tnmpike-road  as  was  4tithin 
the  said  township,  was  hoard  and  deteminedi  by  us, 
the  said  pnrties  sfpearing  bj-  attorney,  uud  ufofc  euvl) 
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bearing  we  dismissed  the  said  infoniMtioa.  .  .  . 
Upon  the  hearing  of  the  said  information  it  was  ad- 
mitted as  a  fact  that,  in  the  year  1859,  on  Act  was 
obtained  for  making  a  tompike-toad  from  the  market- 
town  of  Uanrwst  to  the  market-town  of  Abergele,  a 
distance  of  sixteen  miles  and  one  furlong.  Under 
the  authority  of  that  Act  (a  copy  of  which  is  sent 
berewith,  and  is  to  be  taken  to  form  a  part  of 
this  case)  a  portion  of  the  road,  being  the  part 
lying  between  the  village  of  Uaogemiew  and  the 
market-town  of  Abergele,  a  distance  of  nine  miles 
and  one  furlong,  was  ou  the  17th  Jane  1861  opened 
to  the  public,  and  in  virtue  of  sect  18  of  the  said 
Act  tolls  have  been  and  still  are  taken  at  the  toll-bars 
erected  at  the  part  of  the  road  s}  opened.  The  re- 
maining part  of  the  road  from  the  village  of  Llan- 
gemiew  to  the  market-town  of  Llanrwst,  a  distance 
of  seven  miles,  has  never  been  commenced.  Sect. 
18  of  the  Act,  which  applies  to  the  portion  of  the 
oad  so  completed,  is  as  follows  : — "So  soon  as 
that  portion  of  the  stud  road,  by  this  Act  authorised,  as 
is  situate  between  the  town  of  Llanrwst  and  the  Stag 
Inn,  in  the  township  of  Dyafon,  in  the  parish  of 
Llangemiew,  is  completed  and  open  to  the  public  the 
tmsteesmay  demand  and  take  at  the  several  tnmpikes 
which  shall  be  erected  upon  or  on  the  sides  >of  the 
same,  such  tolls  as  the  tnistees  may  direct,  not  ex- 
ceeding the  tolls  by  this  Act  authorised  to  be  taken, 
and  so  soon  as  that  portion  of  the  road  before  de- 
scribed as  is  »tuate  between  the  said  Stag  Inn 
and  the  termination  of  the  road  in  the  said 
parish  of  Abergele  is  completed  and  open  to  the 
public,  the  trustees  may  in  like  manner  demand  and 
take  at  the  several  tnmpikes  which  shall  be  erected 
upon  or  on  the  sides  of  the  same  such  tolls  as  the 
trustees  may  direct,  not  exceeding  the  tolls  by  this 
Act  authorised  to  be  taken."  The  part  of  the  road  so 
opened  is  the  portion  referred  to  in  the  latter  part  of 
the  above  section,  and  runs  through  several  town- 
ships, of  which  the  resp.  is  surveyor.  It  was  proved 
on  oath,  at  the  hearing  of  the  said  information,  that  the 
fonds  of  the  said  trust  were  insufScient  to  keep 
the  road  in  repair,  that  the  trustees  bad  borrowed 
67002,  on  the  security  of  the  tolls  of  the  said  trust, 
and  that  the  tolls  received  at  the  gates  from  the  month 
of  June  to  the  31st  Dec.  1861  only  amounted  to 
I56A  4s.  Jd.  It  was  also  fonnd  that  there  were  164 
roods  of  the  road  so  opened  running  through  the  resp.'s 
pariah,  and  that  it  would  cost  62IL  to  put  and  keep 
the  some  in  cSectnal  repair  for  the  ensuing  twelve 
months.  It  was  submitted  by  the  attorney  for  the 
app.  that  under  the  4  &  5  Vict.  c.  59,  we  had 
full  power  to  make  an  order  upon  the  resp. 
township  to  contribute  to  the  repair  of  that 
part  of  the  road  opened  within  his  township, 
and  that  the  portion  of  the  road  from  Llanger- 
niew  to  Abergele  having  been  completed  and  opened 
to  the  pnblic,  was  to  be  treated  in  all  respects 
(under  sect.  18  of  the  Llanrwst  and  Abergele  Act)  as 
a  distinct  and  separate  road.  The  attorney  for  the 
resp.  contended  that  we  had  no  power  to  make  an 
order,  inasmuch  as  the  road  had  not  been  completed 
from  point  to  point,  namely,  from  Llanrwst  to  Abergele, 
and  until  the  whole  road  was  opened  the  public  could  not 
be  compelled  to  repur  any  part  of  it ;  and  in  support  of 
his  opinion  he  cited  the  following  cases,  viz. :  Jtex  v. 
Cumbeneorth,  3  B.  &  Ad.  108,  and  the  case  thera 
nferred  to ;  and  Rex  v.  Edge  Lane,  i  Ad.  &  £.  723 ; 
and  it  was  urged  on  the  part  of  the  resp.  that  as  the 
object  of  making  the  road  was,  according  to  the 
preamble  of  the  Act,  to  have  a  direct  line  of  communi- 
cation between  Llanrwst  and  Abergele  (the  two  principal 
towns  in  the  neighbourhood),  "  which  would  be  of 
great  service  to  the  owners  and  occupiers  of  the  ad- 
joining lands,"  the  object  could  not  be  said  to  have 
^n  attained,  «g  tb«  road  bad  been  opened  little  more 


than  half  way  to  Llanrwst,  which  provided  no 
thorough  communications,  but  was  simply  > 
communication  between  a  rural  village  and  a  town, 
and  in  its  present  incomplete  state  was  of  little  or  no 
use  to  the  owners  and  occupiers  of  the  a^oiniiig 
lands  or  the  public  in  general ;  and  it  was  forthtr 
snbmitted  that,  until  the  whole  road  was  opened,  tht 
traffic  could  not  be  developed,  and  it  would  notbt 
ascertained  whether  or  not  the  tolls  would  be  equal  to 
the  expenditure;  and  farther,  that  sect  18  of  the 
Act  menly  authorised  the  taking  of  the  tolls,  and  did 
not  alter  the  general  law  that  a  turnpike-road  miut 
be  completed  from  point  to  point  before  statute  duty 
could  be  applied  for.  The  resp.  also  tendered  evidnce 
to  show  that  the  part  of  the  road  so  finished  bid 
never  been  properly  made,  and  that  the  app.'s  appli- 
cation was,  in  fact,  more  for  the  purpose  of  obtaining 
funds  to  make  and  complete  the  road  than  to  pnt  it 
in  repair,  and  moreover  that  there  was  no  evideiKe 
before  us  that  the  road  had  been  adapted  by  the  tows- 
abip.  Upon  the  above  case  and  Act  of  Parliameiitve 
came  to  the  conduuon  that,  as  the  Act  pnrpeited  te 
be  an  Act  for  "  making  a  road  from  Uannrst  to 
Abergele  "  (and  not  from  Llangemiew  to  Abeiiple, 
being  the  part  of  the  road  so  completed)^  we  had 
no  power  tomake  an  order  on  the  reap.,  as  lor- 
veyor  of  the  highways,  for  a  oontribntion  towards 
the  repairs  of  the  part  of  the  road  so  opened 
until  the  whole  line  of  road  from  Llanwrst  to 
Abergele  was  finished  and  opened  to  the  pnblic,  sad 
we  accordingly  dismissed  the  information.  The  qoN- 
tion  of  law  arising  on  the  above  statement  for  Ibo 
opinion  of  this  honourable  court  is,  whether  we  were 
right  in  dismissing  the  said  information  on  the  abon 
grounds?  And  the  court  is  humbly  solicited,  ac- 
cording to  the  powers  vested  in  the  court  by  th«  uid 
sUtute,  20  &  21  Vict  c.  43,  to  remit  the  case  to  na 
the  said  justices,  with  the  opinion  of  the  court  theieoo, 
or  to  make  such  other  brder  as  the  oonit  may  tlii:^ 
fit  Given  under  our  hands  this  2nd  day  of  Afril 
A.D.  1862,  at  Abergele,  in  the  county  aforesaid. 
B.  W.  WnniE. 

P.  W.  YOBKB. 
BOBEBT  WlLUAM  WtHinS. 
By  the  4  &  5  Vict  c  59,  it  is  enacted,  "That  it 
shall  be  lawful  for  the  justices,  at  any  petty  sessioai 
for  the  highways  ....  upon  information  exhibited 
before  them  by  the  clerk  or  treasurer  of  any  turnpiltc 
trust,  that  the  funds  of  the  said  trust  are  insnfficieot 
for  the  repaini  of  the  tampike-roads  within  anyparah, 
notice  in  writing  of  such  intended  information  hsriag 
been  previously  given,  ....  to  examine  the  stste  of 
the  revenue  and  debts  of  such  turnpike  trusts,  sod  to 
inquire  into  the  state  and  condition  of  the  repairs  of  the 
roads  within  the  some,  and  also  to  ascertain  the  length 
of  the  roads,  including  tarapike-roads,  within  aseli 
parish,  and  how  mnch  of  sncm  road  is  turnpike-roid ; 
and  if,  after  such  examination,  it  shall  appear  to  the 
said  justices  necessary  or  expedient  for  the  porposei  oi 
any  tumpike-road  so  to  do,  then  to  a^udge  and  orda 
what  portion,  if  any,  of  the  rate  or  assessment  levied 
or  to  be  levied  by  virtue  of  the  said  recited  Act  shill 
be  paid  by  the  said  pariah  surveyor,  and  at  what  time 
or  times,  to  the  said  commissioners  or  trustees,  or  to 
their  treasurer  ....  such  money  to  be  wholly  !«<» 
out  in  the  actual  repairs  of  such  port  of  snch  tnrapike- 
road  as  lies  within  the  parish  from  which  it  was  re- 
ceived." 

Welibg  now  appeared  for  the  app.,  and  contended 
that  the  justices  onght  to  have  nuule  an  order,  lad 
cited  K^.  V.  Cttmbenaorth,  3  B.  &  Ad.  108 ;  Keg.  v. 
Leake,  5  B.  &  Ad.  469  ;  Reg.  r.  Edge  Lane,  4  A.  4 
E.  723  ;  Reg.  v.  Mellor,  1  B.  &  Ad.  38 ;  Trvttlit 
iSuak  lehnd  v.  PaUmgton,  1  Best  &  Sm.  747. 
V.  WHSami,  for  the  resp.,  argued  in  support 
objections  as  takeo   before    tbejostioM  i> 
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Habdcastlb  v.  Jones. 


[Q.  B. 


MMDS.  [Blackbobh,  J. — You  saj  it  IS  s  eon- 
ditioa  preMdent  that  the  whole  road  shonld  be  made ; 
hit  I  see  nothing  in  the  Act  to  jostif;  that  riew.] 
{Bhbmon  r.  Tie  GIttmoryaiwhire  Canal  Compang, 
I  MjL  &  K.,  162.)  The  lindoirners  wonld  not  have 
enaeoted  tosDch  a  road  being  made  if  it  iras  not  to 
km  been  completed.  Reg.  r.  Edge  Lane  is  direct); 
igpoiat. 

CocKBORS,  C.  J.— The  statats  is  express,  that 
vhete  a  tornpike-road  is  in  snch  a  state  as  to  its  funds 
tbat  the;  an  insnfficient  for  the  repairs,  the  justices 
Dijr  make  inquiries  and  may  order  the  deficiency  to  be 
nppSed  ont  of  the  rates.  It  is  not  now  necessary  to 
beHe  whether,  nnder  the  eircnmstances,  the  justices 
tegbt  to  have  made  the  order,  for  they  simply  put  the 
iscition  whether  the  whole  of  the  road  not  baring 
bees  made,  they  had  jurisdiction  nnder  the  Act  to 
lukeil?  This  is  certainly  a  tnmpike-road,  and  the 
Oitate  has  made  no  prorinon  for  the  circumstance  ot 
tk  non^oompletion  of  the  entire  length.  The  words 
•n  <liiite  general.  We  think  the  magistrates  had  j  nris 
dktion. 

Blicxbciih,  J.  concurred,  (a) 

neoaie  to  go  back  r^h  Ike  opinion  ofihe  court. 


Habdcastlb  (app.)  v.  Jones  (rcsp.) 
Faetoriet — Children — Print-mtrkt— Surgeon' $ 
eertiJkaUi — Conciction—S  if  9  Vict.  c.  29. 
ne  8  ^  9  VicL  c  29  (_An  Act  to  regulatetite  labour 
»/  ekiUren,  j/otau/  persons  and  women  in  print' 
mrb)  enacts  that  no  dtUd  shall  be  employed  in  a 
priat-vork  until  the  occupier  shall  have  obtained  a 
nrgton't  certificate  m  proof  that  such  child  has  the 
ordinary  strength  and  appearance  of  a  child  of  at 
leaif  eight  gears  of  age,  and  is  not  incapacitated, 
jc,  and  it  enacts  vhat  shall  be  deemed  a  print- 
mrh,  and  who  shall  be  deemed  to  be  employed 
therein: 
Bdd,  that  a  girl  employed  in.  a  room  Jinishing 
joait  which  had  been  preciously  printed  in  another 
part  of  the  premises,  but  wluch  room  had  an  inter- 
nsl  and  direct  communication  with  such  premises, 
was  within  the  Act,  and  that  a  surgeon's  certificate 
was  necessary  with  reference  to  such  girL 
This  was  a  case  stated  nnder  the  20  &  21  Vict  c 
^  upon  >  oonTiction  by  justices.    The  case  stated  as 
(tSows:— 

'At  a  petty  sessions  held  at  Bolton  on  the  30th 
Ksy  1861  an  information  and  complaint  preferred  by 
I'm  said  Darid  Jones,  one  of  her  Majesty's  sub- 
"spectofs  of  factories  (hereinafter  called  the  resp.), 
■guixt  James  Hardcastle,  of  the  township  of  Brad- 
<luw,  Ueacber,  finisher,  and  calico  printer,  carrying  on 
^nmns  under  the  name  of  James  Hardcastle  and 
Ct-  (hernnafter  called  the  app.),  under  the  Ptint- 
»«*»  Act,  8  &  9  Vict,  a  29,  was  heard  and  deUr- 
■""sd  by  OS,  tbs  said  parties  respectirely  being  then 
(nnat 

"  The  said  information  and  complaint  charged  that 
tn  said  James  Hardcastle  and  Co.  on  the  15th 
Sn.  I860,  at  the  township  of  Bradshaw  afore- 
aid,  bong  then  and  there  the  occupiers  of  a  certain 
prat-wtrk  within  the  said  township  of  Bradshaw,  the 
■oe  bang  a  print-work  within  the  true  intent  and 
■wing  of  the  said  recited  Act,  did,  on  the  said  15th 
*".,  at  Bradshaw  aforesaid,  employ  one  Sarah  Black- 
nra  (the  said  Sarah  Blackburn  then  and  there  being  a 
tMd  within  the  meaning  of  the  said  recited  Act,  and 
*P*^  for  whom  a  snrgical  certificate  is  required  by 
1»  nd  recited  Act)  in  the  said  print-work,  they  the 
<^  James  Hardcastle  and  Co.,  not  having,  before  or 
Nm  sewn  working  days  after  they  the  said  James 


>^ff»anjnd  Mellor,  W.  were  siWug  in  the  Court 
vasse  uNSiTSd. 


Hardcastle  and  Co.  so  employed  the  said  Sarah  Bhudcbum 
as  aforesaid,  obtained  the  snrgical  certificate  required 
to  be  giren .  as  aforesaid,  contrary  to  the  said  Act. 
Upon  the  hearing  the  app.  was  duly  convicted  before  us 
of  the  said  offence,  and  we  adjudged  him  to  forfeit  and 
pay  the  penal^  of  it  nnder  the  said  ranted  Act." 
The  case  then  proceeded  to  state  as  follows : — "  Upon 
the  hearing  of  the  said  information  and  complaint  it 
was  proved  that  the  app.  is  the  occupier  of  works 
at  Bradshaw,  at  which  woria  bleachin);,  printing  and 
finishing  are  carried  on ;  that  on  the  1 5th  Nov.  I860 
Sarah  BUckbnm  was  employed  in  '  scutching '  goods 
which  had  been  previously  printed.  It  was  admitted 
that  Sarah  Blackburn  was  a  '  child '  within  the  mean- 
ing of  the  2od  section  of  the  Printworks  Act,  and 
that  no  snrgeon's  certificate  had  been  obtained  within 
the  meaning  of  sect.  20  of  the  said  Act.  In  the 
room  or  shed  where  Sarah  Blackburn  was  so 
employed  there  were  no  persons  whatever  employed 
in  printing  figures,  patterns,  or  designs  by  means 
of  blocks  or  cylinders,  or  any  other  means  on  any 
fabric  whatsoever.  The  only  processes  which  were  car- 
ried on  in  that  room,  or  on  which  the  said  Sarah 
Blackburn  ever  was  employed  by  the  app.,  we're  a]( 
processes  of  finishing,  to  which,  if  required,  goods  sent 
to  the  app.  were  subjected,  whether  they  had  been 
bleached  or  printed  by  app.  or  were  sent  to  him  in  a 
bleached  or  in  a  printed  state,  for  the  purpose  of 
being  finished  only.  The  process  of  printing  figures, 
patterns,  or  designs,  by  means  of  blocks,  cylinders,  or 
otherwise,  and  the  preparing,  dyeing,  bleaching,  clean- 
ing, calendering,  dressing,  or  finishing,  incident  or 
necessary  to  the  completion  of  the  chief  process  of 
printing  figures,  patterns,  or  designs  upon  the  fabrics 
were  not  carried  on  in  the  room  where  Sarah  Black- 
bnrn  was  employed,  but  had  been  previonsly  completed 
in  the  print-works  belonging  to  app.,  and  having  an 
intemaj  and  direct  communication  with  the  room  in 
which  Blackburn  was  so  employed.  'Scutching'  is  the 
first  process  used  in  finishing  woven  fabrics ;  and,  on 
the  itij  in  qneetion,  Sarah  Blackbnm  was  employed  in 
'scutching '  white  and  grey  goods,  as  vsU  as  printed 
goods,  in  Ibe  before-mentioned  room.  There  an 
nnmerons  works  in  the  districts  where  bleaching  and 
finishing  are  carried  on,  but  no  printing ;  and,  rtes 
versi,  there  are  also  many  eetablishments  where  finish- 
ing alone  is  carried  on.  It  was  contended  on  the  part 
of  the  app.  that '  scntching '  is  not  a  process  either 
incident  or  necessary  to  the  chief  process  of  printing. 
On  behalf  of  the  reap,  it  was  contended  that '  scotch- 
ing "  is  a  process  of  finishing  incidental  to  the  com- 
pletion of  the  chief  process  of  printing.  The  question 
for  the  opinion  of  the  Conrt  of  Q.  B.  is,  whether  Sarah 
Blackbnm  was  employed,  on  the  day  in  question,  in  a 
print-work  within  the  meaning  of  the  Print  Works 
Act?  If  the  court  shonld  be  of  opinion  that  she  was 
so  employed,  then  the  conviction  is  to  stand.  If  the 
conrt  should  be  of  the  contrary  opinion,  then  the  con- 
viction is  to  be  quashed. 

"  WtLUAM  FaBD.   UOTION. 

"JoHB  Hick." 
By  sect.  2  of  the  8  &  9  Vict.  o.  29  (an  Act  to 
regoUte  the  labour  of  children,  young  persons  and 
women  in  print-works),  it  is  enacted,  that  the  words 
"  print-vork  "  shall  be  taken  to  mean  any  building  or 
shed,  and  any  part  thereof,  within  which  any  persons 
are  employed  to  print  figures,  patterns,  or  designs  by 
means  of  blocks  or  cylinders,  .  .  .  and  the  words 
"  incidental  printing  process "  shall  be  taken  to  mean 
any  process  of  preparing,  dyeing,  bleaching,  cleaning, 
calendering,  dressing,  or  finishing,  incident  or  necessary 
to  the  completion  of  the  chief  process  of  printing 
figures, patterns,  &C. . . .  and  anyperson  who  shall  work 
in  any  print-work,  whether  for  wages  or  not,  or  as  a 
learner  or  otherwise,  either  in  printing  or  in  any  inciden- 
tal printing  ptvoMS,  or  in  cleaning  any  part  of  the  prints 
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[Q.B. 


work,  or  in  cleaoing  soy  block,  oylindcr,  tool,  or  ma- 
obioe  osed  therein,  or  in  any  other  kind  of  work  wbat- 
soerer,  Bare  in  the  cases  hereinafter  exoepted,  efaall  be 
deemed  to  be  employed  therein  within  the  meaning  of 
this  Act." 

By  sect  SO  it  is  snacted :  "  Tbst  no  child  shall  be 
employed  in  a  print-work  (sara  in  tbe  cases  hereaflo' 
ezospted)  until  tbe  oconpier  thereof  shall  hare  obtuned 
a  surgeon's  certificate  according  to  the  form  and  direc- 
tions giren  in  schedule  (A)  to  this  Act  snnexed,  in 
proof  that  soch  child  has  ths  ordinary  strength  and 
•ppaaranoe  of  a  child  of  at  least  eight  years  of  age,  and 
IS  not  incapacitated  by  disease  or  bodily  in&rmity 
from  working  daily  in  a  print-work  as  allowed  by  this 
Just." 

WeUbf  appeared  in  support  of  tbe  oonviction,  and 
■contended  that  ths  justices  wer«  right,  for  that  the 
«hUd  was  employed  in  a  print- work  ss  is  explsined 
by  sect.  2,  the  spp.  not  having  obtained  a  surgeon's 
oertificate  as  required  by  sect.  20 :  (Howari  r.  Cohi, 
13  L.  J.  262  H.  C.) 

Cleaibj/,  Q.C.  {Daviton  with  him)  argued,  that  npon 
the  facts  as  set  out  in  the  case,  the  app.  was  not  within 
tbe  Act,  the  girl  not  being  employed  in  any  prooees  of 
printing,  but  in  "  finishing,"  which  was  not  necessarily  a 
branch  of  "  printing ;"  and  moreover,  she  was  not 
employed  in  a  "  print-work,"  being  in  a  room  or  shed 
where  no  persons  were  employed  in  "  printing,"  and 
that  this  was  not  within  ths  mischief  of  the  Act : 
{Boward  r.  Cola,  stprtt.) 

WtUbs  in  reply. 

CSocKBORif,  G.  J.— Although  this  case,  from  ths 
somewhat  confused  language  of  the  statute,  is  not 
altogether  free  from  doubt,  I  am  of  opinion,  upon  the 
whole,  ftat  tbe  conviction  was  right  The  language  of 
ths  interpretation  clanse  is  certainly  somewhat 
ambignons,  bat  there  can  be  no  doubt  thst  the  case 
is  within  the  mischief  of  the  statute,  that  is,  the  em- 
ployment of  young  girls,  except  npon  satisfactory  proof 
of  health,  in  boildmgs  where  the  work  of  printing 
woven  fabrics  is  carried  on,  and  where  strong  sdds  and 
other  deleterioas  substances  are  used ;  and  it  is  really 
necessary  that  ths  powers  of  the  Act  should  extend  not 
only  to  the  rooms  where  the  peculiar  process  is  carried 
on,  but  to  the  acosssery  rooms  where  the  deleterious 
Aimes  may  enter.  Now,  in  the  interpretation  clause, 
the  words  "  print-works"  are  to  mean  any  building  or 
■bed,  or  any  part  thereof,  within  which  any  persons 
•re  employed  to  print  figures,  &e.  Mow,  the  giri  in 
this  ease  was  employed  in  "  scntching,"  and  the  first 
question  is,  whether  shs  was  employed  in  any  print- 
work  ?  She  was '  certainly  employed  in  snch  a  build- 
ing. Then  the  next  is,  whether  the  app.  is  brongbt 
within  tbe  20th  section  ?  How ;  either  this  would  come 
within  the  terms' of  any  "incidental  printing  process," 
or  the  words  "  any  other  kind  of  work  whatsoever,"  in 
tbe  latter^  part  of  the  interpretation  clanse.  At  all 
events,  this  child  was  employed  in  some  room  of  ths 
"  print-work,"  and  then  the  interpretstion  clause  com- 
prehends, under  that  designation,  any  part  of  the 
building  devoted  to  the  printing  pioceas. 

BuicKBDKH,  J. — I  am  of  the  same  opinion,  and 
think  that  the  convictun  was  right.  It  seems  to  me 
to  be  dear  that  the  girl  was  employed  in  a  room  of  a 
building  in  parts  of  which  printing  was  carried  on. 
Mr.  Cleasby  would  have  it  inferred  that  tbe  room  was 
a  separate  building ;  bnt  this  is  not  so,  as  the  ease 
finds  that  there  was  an  internal  and  direct  commusi- 
cation  beteen  ths  room  and  that  part  of  the  building 
where  the  printing  was  carried  on,  and  therefore  I 
think  it  was  a  part  of  tbe  same  bnilduig.  Then  what 
is  she  doing  there  ?  She  was  finishing  goods  printed 
in  the  works.  I  gather  that  there  may  be  two  pro- 
cesses of  finishing,  ons  finishing  the  printing  process 
«Dd  another  finishing  tbe  goods  after  they  have  been 
frintcd.  It  is  not  ^nite  clear  whether  she  was  employed 


in  an  incident  of  bleaching  or  an  incident  of  printing, 
and,  were  it  necessary  to  sscertain  this,  we  ihonll 
send  the  ease  down  to  the  justices  to  ssy  which  it  wai. 
But  it  is  not  necessary,  for,  whichever  it  was,  she  was 
employed  in  a  building  devoted  to  printing.  Tb* 
LegisUture  has  employed  words  in  a  certsin  sense,  inii 
"  piint-woil "  is  to  mean  "  any  bniUiag  or  shed,  and 
any  part  thereof  within- which  any  peisons  sre  em- 
ployed to  print,  See.  This,  then,  was  a  room  in  s 
building  for  "print-work."  Then,  what  ia  the  mean- 
ing of  the  word  "  employed  ?"  Tbe  inteipretatim 
clause  gives  the  meaning.  How,  the  girl  was  not 
employed  in  printmg;  but  was  she  not  employed 
within  the  meaning  of  the  words  "  any  other  kind  o( 
work  whatsoever  ?"  I  should  certainly  doubt  if  s 
servant  employed  to  sweep  out  tbe  premises,  or  bring 
in  ths  dinners  of  tbe  workpeople,  would  be  within  the 
Act ;  but  certainly  being  employed,  as  this  giri  wii, 
must  be  taken  tyutdem  generis  with  the  words  gnsg 
before,  and  therefore  within  the  meaning  of  the  Act. 
^^^     CoHviotuM  affiritd. 

SoDRS  (spp.)  D.  Chat  (reap.) 

Gmmelwit—lhimk  and  rtofovs— 23    Vict.e.  27,1. 

40—21  Jac.  1,  c  7. 

The  app.  vxu  proceeded  against  btfore  justices,  vpos 
an  in/ormation  under  the  23  Vict.  c.  27  (ft^reM- 
ment  Houses  Ad),  far  being  drusik  and  rwtow. 
At  the  hearing  the  charge  (jf  riolousnees  mu  Ml 
proved,  and  he  uxu  convieted  of  being  dmnt  oel/, 
under  the  21  Jae.  1,  c.  7,  and  fined  Si*. : 
BeU,  that  the  conviction  mu  bad. 

This  was  a  case  stated  by  justices,  under  tbe  20  & 
21  Vict.  c.  43,  upon  a  conviction  of  the  app.  for 
drunkenness.  The  information  against  the  app.  «u 
laid  under  sect.  40  of  the  23  Vict,  c  27  (Refresbment 
Houses  and  Wine  Licences  Act),  for  being  drunk  ind 
riotous.  At  the  hciring  tbe  charge  of  riotonsnesa  was 
not  proved,  and  tbe  justices  convicted  him  of  drunken- 
ness only,  under  tbe  21  Jac.  1,  c7,and  he  was  fined  5/. 
BoU,  for  the  spp.,  contended  that  the  conviction  ws> 
wrong ;  for  that,  as  the  information  was  under  tbe  2S 
Vict,  c  27,  for  drunkenness  and  riotoosneas,  the  jus- 
tices had  no  jurisdiction  to  convict  under  another 
statute  for  dmnkenness  slone :  (J/iorfut  T.  Pridgeem, 
28  L.  J.  179,  M.  C. ;  E.  B.  &  Ell.) 
CocKBUBS,  C.  J.— We  are  bound  by  that  authority. 
__^    Conviction  quashed, 

Reo.  v.  The  Inhabitamts  of  St.  Clxmbitt  Dakis. 

Poor-Jau) — Birth  of  pauper  in  a  tcorkhotae — Parish 
of  birth. 

An  Irishaoman,  who  had  resided  for  nine  tnontkt  in 
the  parish  of  A.,  but  not  having  acquired  ang  settle- 
meat,  finding  hei-seffabota  to  be  in  labour,  mndbeinf 
in  want,  appUedto  the  relieving  officer  of  that  parish 
for  an  order  of  admission  to  the  workhouse,  which 
he  declined  to  give,  but  telling  her  that  when  she 
was  taken  bad,  she  was  to  come  to  him  fur  an 
order,  or  if  there  was  not  time,  the  was  to  go  to 
the  workhouse  of  the  union  and  she  would  be 
admitted.  On  the  same  evening,  finding  labonr 
coming  on,  she  went  to  tlie  workltonte,  where  she 
was  admitted  'jas  "  casual  poor,"  and  two  hours 
after  was  delivered  of  a  fanale  child,  the  present 
pauper.  She  ajlerwards  left  the  workhouse  with 
her  child,  and  afUr  living  bg  her  labour  for  some 
time,  she  went  into  a  charitable  asybtm,  leaving  her 
child  in  the  care  of  a  sister,  who  lined  in  the  parish 
of  B.  This  sister  being  unable  to  tt^iport  such 
child,  took  it  to  the  workhouse  of  S.,  where  it  wai 
received,  and  aflenoards,  with  the  content  qf  th' 
mother,  who  continued  in  the  asgbtm,  an  order  vol 
made  for  its  removal  to  the  parith  of  A.  Tht 
workhouse  of  the  union  to  which  the  parish  of  A. 
belonged,  and  t»  which  tlte  child  vat  front,  it  {ocatf| 
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Beo.  v.  The  Inhabitadts  of  St.  Clbhbmt  DANEa. 


[Q.  B. 


titaaUd  m  tie  paritk  of  C,  vUch  u  m  aitollur 

■UM.     Tie  parisi  ojiceri  of  lie  parUi  of  A. 

iaviag  ttfptaltd  agavul  thit  order  qf  removal : 
BM,  liat  lie  order  wu  well  made  vpoa  mei  pariti, 

Tkis  was  a  caae  lUted  for  llie  opinioa  of  this  court 
b;  tb*  Hiddleaex  sessioiu,  npon  an  appeal  by  the 
funk  officers  of  SL  Clement  Daces  against  an  order 
ht  the  remoTal  to  their  parish,  from  the  parah  of  St. 
Gtki,  of  one  Mary  O'Connor,  otherwiae  M'Cartby. 
Ike  cast  stated  as  foUoirs  :— 

'Ob  Um  bial  of  the  said  appeal  it  was  proved  that 
£Bn  O'Connor,  otherwise  U'Carthy,  the  mother  of  the 
figysohild,  being  unmarried,  was  on  tlie  26th  Nov. 
lUC  nvding,  and  for  nine  months  prerioasly  had  re- 
iiM«ith  her  sister  in  Vere-street,  in  the  parish  of  St. 
CloMDaoe*,  in  the  Strand  Union,  earning  her  liveli- 
Wddniiig  the  whole  of  such  time  bjr  selling  v^tables 
iitkstieete.  She  was  an  Irishwoman  not  having  an; 
KttloiKiit  in  England  ;  she  had  never  received  relief, 
sod,  except  the  application  and  admission  hereinafter 
atited  amoonts  to  chargeability,  had  never  been  charge- 
lUe  to  the  said  parish.  That  on  the  said  £6th  Nov. 
Ac,  then  being  pregnant  and  destitute,  walked  to  the 
oSce  of  the  Strand  Union,  sitnate  in  the  parish  of 
St  PanI,  Covent-garden,  which  is  the  proper 
ptacs  ior  poor  persons  residing  within  the  nnion 
It  Mffij  for  relirf.  She  there  saw  Joseph  Walker, 
DM  «t  the  relieving  officers  of  the  anion,  and  asked 
bia  f«  an  order  for  her  admission  into  the  workhouse, 
beiag^  as  she  said,  in  distress  and  expecting  to  be  con- 
&M<i  erny  day.  She  also  told  him  that  she  lived  at 
IcrnBter's,  in  Ver»-street,  in  the  parish  of  St.  Clement 
Daa.  He  said  he  would  csU  there  to  ascertain  the 
tnth  of  what  she  had  said.  Ue  said  he  would  not 
give  hor  an  order  for  admission  into  the  workhouse ; 
bat  that  when  she  was  taken  bad  she  was  to  come 
sgsta  to  the  office.  She  replied,  that  she  expected  to 
bt  pot  to  bed  that  day.  He  then  said,  that  she  might 
act  be  taken  bad  so  soon,  and  that  if  she  was  taken 
bad  die  was  to  come  to  him  for  an  order ;  or,  if  there 
ns  set  time,  she  might  go  to  the  workhouse  of  the 
•aia  m  CSeveland-street,  and  she  would  be  admitted. 
Siie  £d  not  know  before  he  told  her  where  the  union 
mUuoaa  was.  She  then  returned  to  the  house  in 
Vat.itieet,  where  she  was  living.  On  the  same  day 
Ua  aid  relieving  officer  called  there,  and  ascertained 
<iA  the  statements  made  by  Ellen  O'Connor  were  true, 
tebt  declined  to  ^ve  her  an  order  for  admission  into 
tbe  ankhonse,  and  said  that  when  she  became 
U  iht  was  to  go  to  the  workhouse.  On  the  same 
Sffso^  finding  labour  coming  on,  Ellen  O'Connor 
nlkei  from  her  residence  to  the  nnion  workhouse ; 
^Im  ih  srrived  there  she  was  in  a  state  of  prostra- 
H—-  She  first  saw  the  porter,  who  fetched  the  master 
>f  Ike  workhouse;  she  told  him  that  she  was  in 
Umr;  he  asked  her  why  she  had  not  applied  at  the 
>ra  offiee  for  an  order  of  admission,  to  which  she 
"r&sd  that  she  hsd  done  so  without  success ;  she  also 
told  Urn  that  she  was  living  in  St.  Clement  Danes,  and 
U  toa  (D  ibr  nine  months  previously.  She  was  then 
■knitted  into  the  workhonse,  and  was  delivered  of  a 
dtiU  (the  pauper)  about  two  hours  after  her  admis- 
Mo-  She  was  suffering  from  pregnancy  only,  and 
after  remaining  for  a  fortnight  in  the  workhouse,  she 
nhmtarily  letomed  to  her  former  residence  in  Vere- 
'nst,  taking  her  child  with  her,  where  she  continued 
to  mide  for  about  twelve  months,  supporting  herself 
ad  her  child  in  the  same  way  as  before.  She 
the*  went  with  her  child  and  her  sister  into  St. 
Oilss'i,  the  removing  parish,  where  she  continued 
I*  icaide  for  about  ionr  months.  She  was  then 
taken  uto  an  asylum  called  the  Home  of  Hope, 
■itiale  in  St.  Fancras,  which  was  a  private 
''■srity  cstaUisbment,  for  the  purpose  of  reforming 
anfettanate  girls  and  procuring  them  situations.  Not 
Mi)|  klkrwtd  t9  take  her  child  iato  the  asylum,  the 


left  her  with  her  sister  in  St.  Giles's,  who  promised 
to  take  care  of  her  during  her  absence.  This  she  did 
for  a  short  time,  when,  becoming  unable  to  maintain 
the  child  any  longer,  she  took  it  to  St.  Giles's  work- 
house, where  it  was  at  once  admitted.  An  officer  of 
St.  Giles's  parish  then  saw  the  mother,  and  she  con- 
sented to  the  removal  of  the  child  nnder  the  present 
order,  and  it  is  found  by  the  sessions  that  tbe  removal 
was  for  the  child's  benefit.  The  relieving  officer  to 
whom  application  was  first  made,  as  before  stated,  had 
authority  to  give  an  order  of  admission  to  the  pauper  { 
he  made  no  entry  of  the  application  having  been  made, 
bnt  when  she  was  admitted  into  the  workhouse,  tbe 
porter  of  tlie  nnion  made  an  entry  in  a  book  kept  by 
him,  called  the  Rough  Admission  and  Discharge 
Book,  to  the  efiect  following: — 

"  '  Wednesday,  26th  Nov.  1856.— M'Cartby,  Ellen, 
age  twenty ;'  and  the  master  added  '  Caanal,  C.  F.' 
to  this  entry.    C.  F.  means  common  fund. 

"The  master's  admission  and  discharge  book,  kept  by 
him  in  pursuance  of  the  orders  of  tbe  Poor  Law  Board, 
contained  the  following  entries  in  his  handwriting  (the 
entries  were  here  set  out,  showing  that  Ellen  M'Cartby 
was  put  upon  the  common  fund).  It  was  proved  to 
bo  the  practice  of  the  master  of  the  union  workhouse 
to  enter  persons  as  "  casual "  who  were  admitted  by 
him  without  an  order,  unless  he  knew  them  to  be 
settled  in  one  of  the  parishes  in  tbe  nnion.  Ha  stated 
that  he  would  have  done  so  in  that  instance  if  he  hod 
known  that  she  had  been  living  nine  months  in  one  of 
the  pari^ihes  of  tbe  nnion.  These  entries  having 
been  laid  before  tbe  guardians,  tbe  relief  of  Ellen 
O'Connor  and  her  child  while  in  the  workhouse  was 
charged  to  the  common  fund  of  I  he  anion.  It  was 
contended  by  the  reaps,  that  the  said  ponper  child  conld 
imder  the  circumstances  above  mentioned  lawfully 
be  removed  without  its  mother  to  the  piece  of 
its  settlement,  and  that  such  child  was  settled  in  the 
app.  parish  by  reason  of  its  bhth  in  the  nnion  work* 
house  by  virtue  of  the  provisions  of  the  statutes  54 
Geo.  3,  c.  170,  s.  3 ;  and  7  &  8  Vict  c  101,  s.  56, 
and  the  other  statutes  in  that  behalf,  and  that  the 
relief  of  the  said  Ellen  O'Connor  and  her  child  while 
in  the  Strand  Union  workhonse  was  wrongfully  and 
illegally  charged  to  tbe  common  fimd.  On  the  other 
hand  it  was  contended  by  tbe  apps.  that  the  said 
pauper  child  being  within  the  age  of  nurture,  could 
not  be  removed  without  the  mother ;  that  the  pauper 
child  acquired  no  settlement  in  the  app.  parish  by 
reason  of  its  birth  in  the  workhoosa  of  the  Strand 
Union.  If  the  Court  of  Q.  B.  shall  be  of  opinion  that 
the  said  pauper  child  coold  be  removed  without  her 
mother,  and  that  she  acquired  a  settlement  in  the 
parish  of  St.  Clement  Danes,  by  reason  of  her  birth  in 
the  onion  workhouse,  then  the  order  of  removal  and 
the  order  of  quarter  sessions  are  to  be  confirmed ;  but 
if  the  oonrt  ahall  decide  either  of  these  questions  in 
the  negative,  the  said  orders  are  to  be  quashed,  and  in 
either  event  no  costs  are  to  be  paid  by  either  party  to 
tbe  order." 

Pohad  now  appeared  for  the  reaps.,  and  argned  that, 
under  the  circumstances  stated  in  the  case,  the  order 
of  removal  was  properly  made  npon  St.  Clement  Danes, 
as  tbe  parish  of  the  birth  of  the  panper  (,Reg.  T, 
Coombi,  5  Ell.  &  Bl.  892);  for  that  its  mother  at 
the  time  of  her  admission  into  the  workhouse  was  not 
casual  poor,  she  having  resided  in  the  appellant  parish 
for  nine  months  next  before  the  application  for  relief. 
[Coc'KBUBH,  C.  J. — It  is  clear  that  the  reliering 
officer  did  not  send  her  to  the  workhouse  as  casual 
poor.  WioirrMAN,  J. — He  only  declined  to  give  an 
order  because  be  thought  there  was  no  necessity  for  it 
at  the  time.] 

Keaae  appeared  for  the  apps.,  and  contended  that 
tbe  pauper  had  no  birth-settlement  in  St.  Clement 
Danes,  not  having  been  bora  there,  bat  in  the  patisit 
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Reg.  v.  Fisheb — Fbedericks  v.  Patse. 


[Ei. 


of  SL  Fancnis,  vbere  the  vorkhonae  was  locally  sitn- 
ated,  and  in  which  the  mother  was  staying  at  the  time 
ascasaal  poor:  (Art  88  of  the  Consolidated  Orders.) 

CocKBVitn,  C.  J. — I  am  with  Mr.  Poland  on  both 
points.  There  is  really  no  distinction  between  this 
case  and  Reg.  r.  Coombt,  and  it  is  clear  that  the  non- 
remoral  of  the  child  applies  only  where  the  child  is 
living  with  its  mother.  Tliea  with  regard  to  the 
second  point,  it  is  clear  that  the  mother  was  charge- 
able to  the  parish  of  St.  Clement  Danes,  and  therefore 
this  point  is  to  be  determined  by  the  7  &  8  Vict. 
c.  101,  t,  S6,  which  enacts,  that  the  workhoose  is  to 
be  deemed  to  be  in  the  parish  to  which  each  poor 
person  therein  relieved  is,  or  has  been,  chargeable; 
and  I  take  it,  that  the  moment  a  party  is  entitled  to 
relief,  it  is  chargeable.  Kow,  in  this  case  the  woman 
applies  for  an  order  for  the  workfaoose,  being  very  far 
advanced  ia  pregnancy.  [His  Lordship  stated  the 
facts.]  She  was  entitled,  in  the  state  in  which  she 
then  was,  to  admission  into  the  workhoosc.  Under 
snch  circnmstances,  the  officer  would  properly  have 
discharged  his  dnty  by  immediately  giving  an  order  of 
admission.  He  did  not  in  fact  do  so,  but  he  directed 
her  to  go  to  the  workhonse,  and  she  went  there  at  a 
time  when,  it  cannot  be  disputed,  she  was  a  very 
proper  object.  She  went  there,  with  the  officer's 
authority,  at  a  time  when  she  was  chargeable,  and  she 
was  chargeable,  therefore,  to  St  Clement  Danes.  As 
the  child  was  bom  nnder  snch  circumstances  in  the 
workhouse,  it  must  be  deemed  as  bom  in  that  parish. 

WioBTMAX,  J.  concurred. 

Blackbukk,  J. — I  think  that  as  soon  as  the 
woman  was  entitled  to  relief  she  was  chargeable. 
There  are  some  Acts  which  say,  that  before  a  party 
shall  be  removed  he  shall  be  actually  chargeable,  which 
is  not  requisite  here. 

Hellob,  J.  concurred.  Onkr  confirmed. 


Mtmiay,  Nov.  17,  1863. 

Reo.  v.  Fisher. 

R.  C.  C.  Act  8  Vict.  e.  20,  (.  68 — "■  Accommodation 

works  " — Juritdidion  ofjuiticet. 
Drains  rvmung  by  the  side  of  a  line  of  railwag  are 

not  accommodation  works,  requisite   to   keep    dry 

nines  rnider  the  surface  of  the  line  within  the  68(A 

section  of  the  R.  C.  C.  Act. 

In  this  case  a  rule  bad  been  granted  to  set  aside  an 
order  made  by  two  jastices  ot  Staffordshire,  nnder  the 
Railway  Ctauses  Consolidation  Act  1845.  The  order 
in  question  was  made  on  the  London  and  Kortb- 
Westem  Railway  Company,  and  it  commanded  the 
company  to  make  secure  certain  drains  by  the  side  of 
the  railway,  treating  them  as  accommodation  works 
within  the  Act  The  owner  of  the  land  over  which 
this  portion  of  the  line  ran  had  carried  on  works  of 
mining  to  an  extent  to  weaken  the  support  of  the 
surface,  but  before  doing  so  he  had  given  the  requisite 
statotoiy  notice,  and  the  company  had  thereupon  re- 
fused to  pay  for  more  than  so  much  of  the  mmes  and 
minerals  as  were  not  necessary  to  the  snpport  of  their 
tine,  alleging  that  they  were  not  liable  to  pay  for  more, 
as  they  had  already  pud  for  such  minerals  as  were 
necessary  to  the  snpport  of  their  line  when  they  had 
purchased  the  land  for  the  purposes  of  their  works. 

On  the  other  hand,  the  owner  contended  that  be  was 
entitled  to  the  full  amount  of  the  value  of  bis  mines 
and  minerals.  The  Court  of  Ex.  dedded  in  favour  of 
the  mine-owner's  claim  (Bognal  v.  The  London  and 
North-  Westtm  Railway  Company,  7  Hnrl.  &  Kor.433), 
which  decision  was  afterwards  coniinned  in  error.  The 
company  thereupon  still  declined  to  purchase  the 
works,  preferring  to  let  the  owner  work  his  mines.  lu 
consequence  of  the  working  the  ground  on  which  the 
line  ran  sunk,  and  to  raise  the  level  the  company  laid 
down  quantities  of  shale  and  ashes.    In   consequence 


of  the  sinking  certain  drains  by  the  side  of  the  line  in 
the  cnttings  were  broken,  and  thereupon  the  vater 
percolated  through  the  ashes  and  soil  down  into  the 
mines.  The  owner  then  complained  that  hii  mints 
were  flooded,  and  applied  to  the  justices  for  an  ordtr 
that  the  drains  in  question  shonld  be  repaired  and 
puddled ;  and  the  justices  treating  them  as  accooimn- 
dation  works  under  the  Railway  Clauses  Act,  hid 
therenpon  made  the  order  in  question. 

J.  Gray  now  showed  cause. — He  referred  to  8  Vict, 
c  20,  ss.  68,  69  and  73;  and  3  &  4  Will  4,  e.34, 
BS.  ISO  and  196.  The  case  came  within  those  statnt«t. 
It  is  said  that  these  dnuns  are  not  aocommodatioi 
works,  becanse  they  were  constmcted  for  the  use  and 
purposes  of  the  railway,  without  regard  to  the  owners 
of  the  underlying  mine ;  but  if  they  have  the  effect 
of  protecting  the  mines  from  flooding,  the  intentim 
with  which  they  were  originally  made  ia  iramateriil ; 
and  if  these  drains  were  properly  kept  in  repair,  they 
would  carry  off  the  water  from  the  mines.  The  woid 
"  owner"  in  the  Act  indndes  owners  of  mines  as  we!i 
as  landowners.  [Uellob,  J. — I  see,  Mr.  Gray,  thit 
for  some  purposes  the  Act  treats  mines  differently  from 
lands.] 

Giffard  in  snpport — TTiese  drains  are  not  accom- 
modation works  within  the  statute,  and  there  was  m 
evidence  of  that  fact  before  the  justices,  who  have 
acted  without  jurisdiction.  The  words  of  the  68tli 
section  are  applicable  to  surface  drainage.  The  Act 
speaks  of  land  adjoining  the  railway ;  but  these  drains 
are  actually  in  the  railway,  not  by  its  side. 

CocKBURS,  C.  J. — The  provision  in  the  statnli 
does  not  apply  to  a  case  like  the  present,  and  in  sncli 
a  case  as  this  the  mine-owner  must  be  left  to  his 
remedy  by  action.  I  think  the  clause  refers  to  tome- 
thing  on  the  surface,  or  apparent  to  the  eye,  and  thit 
when  that  is  not  so  the  case  is  not  within  the  68th 
section.  Here  it  was  not  certain  that  these  mines  ever 
would  be  worked  when  the  drains  were  originally  msde, 
and  if  the  owner  chose  to  work  them,  and  songht 
prospective  protection,  the  railway  might  well  do  Uut 
which  they  thought  most  to  their  own  interest. 
Bagnal  v.  The  London  and  North-Westem  Railmji 
Company  shows  that  the  owner  has  his  action,  thit  is 
his  remedy.  The  Legislnture  never  intended  to  lesre 
such  questions  to  the  summary  jurisdiction  of  jnttioes 
of  the  peace,  and  it  would  be  very  mischievous  if  it 
were  so.  I  think  accommodation  works  means  worb 
required  at  the  time  of  the  original  construction  of  the 
railway,  and  at  that  time  these  mines  were  not  in  work. 

Rule  ttbsohUe. 


COXTBT  OF  EZCHEatrSB. 

Beporled  by  F.  BAiur,  and  U.  Luoh,  Esqca.,  Banlsten- 

at-Law. 

Thursday,  Nov.  13,  1863. 
Fbbdebicks  (app.)  v.  Payne  (reap.) 

Theatres— Act  for  regtUaUng  (6^7   Via.  c.  68> 
Construction  of  the  m>rd  "■  place  ^'  m  sect.  II— 
Booth  wherein  a  stage  play  is    acted  is  siuA  « 
"place." 

A  booth,  consisting  of  two  caravans  or  waggo", 
having  ptmUed  on  it  "  Olympic  Theatre"  (rfrruw 
from  place  to  place  by  horses)  and  when  supported 
by  poles  resting  on  the  ground  formed  a  temporary 
booth  with  a  stage  thereon,  in  which  certain  ttajt 
plays  were  acted,  and  which  booth  was  moved  frvnt 
place  to  place  for  theatrical  performances : 

Held,  that  the  acting  stage  plays  for  hire  in  such 
booth,  not  being  a  patent  thmtre  or  duly  licensed  as 
a  tlieatre,  is  acting  in  a  "place  "  within  6  it  7 
Vtc(.  c  68,  s.  1 1,  and  for  which  the  manager  it 
liable  to  the  penaily  thereby  imposed. 
This  was  an  appeal  from  the  decision  of  Mr.  Elliott, 

one  of  the  metropolitan  police   nagistmtes  at  tht 
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Fbbdebicks  v.  Payne. 


[Ex. 


Lambetb  Polics  Court,  npon  the  facta  stated  for  the 
o^oioa  of  this  ooait,  ia  porsoaoca  of  the  statnte  (20 
&  U  Vict.  c.  43),  npon  the  foUowiog 

CASE. 

The  appw  was  nunmoned  at  the  instance  of  the 
CoDniniaiMrs  of  Police,  ander  the  1 1th  section  of  the 
6  k  7  Tiet.  e.  68,  "  The  Act  for  regolating  Theatrea," 
fbf  tliat  be,  the  app.,  did,  on  the  87th  May  1862,  at 
Caaiovdl,  in  the  coanty  of  Surrey,  tmlawfally  for 
kin,ean9e,  pannit  and  suffer  to  be  acted  and  preaented 
a  ortaia  stage  pUy,  on  a  place  there  sitoate,  not 
Wig  a  patent  theatre,  or  dnly  licensed  aa  a  theatre. 

Oi  the  hearing  it  was  proved  that  the  app.  waa 
Iks  Biaager  of  a  booth,  or  temponiy  or  portable 
tbatn  kcniaafter  described,  and  the  manager  of  the 
M^aay  of  atnlling  players,  and  that  on  the  day 
— tiatd  in  the  information  he  did,  for  hire,  cauae, 
fnrit  and  anffer  to  be  acted  and  presented  a  stage 
fkr  ii  the  aaid  booth,  and  that  the  said  booth  vas 
Mt  I  patent  tbas^  or  licensed  as  a  theatre. 

At  the  time  oC  the  alleged  offence  the  said  booth 
Hi  OB  a  priTate  piece  of  groond  which  had  been 
nettd  by  one  Abraham  Fox,  for  the  purpose  of  holding 
Oenoo  a  pleasors  fur,  not  legal  or  licensed  in  any 

9*!. 

Tke  booth  had  painted  on  it  the  words  "  Olympic 
Tkeatre,"  and  consisted  of  two  caravana  or  waggons, 
«Aich  were  drawn  frem  place  to  pbu»  by  hones, 
sad  when  the  two  caraTaos  or  waggona  were  joined 
tapdier  and  corered  with  canras,  snpported  by  poles 
mtiag  on  the  ground,  they  formed  a  temporary  booth 
•ith  a  stage  thereon,  and  capable  of  holding  abont 
30O  penoiu.  Tbe  said  oararans  or  waggons  rested  on 
^•^  aad  could  be  moTed  away,  with  the  poles, 
esBTas,  &e.  in  an  hour  or  two  withoat  any  difficulty, 
•id  it  was  the  custom  of  tbe  proprieter  of  the  earavans 
or  waggons  to  more  them  about  frequently  from  place 
t*  place  for  the  purpose  of  converting  them  into  a 
koth. 

b  waa  contended,  on  behalf  of  the  app.,  that  he 
bad  committed  no  offence,  becanae  the  said  booth  was 
lot  a  "  place  "  within  the  meaning  of  the  6  &  7  Vict. 
c  n,  t.  11 ;  that  tbe  11th  section  must  be  read  in 
easjmotion  with  sect  2  of  the  sud  Act,  and  that  as 
it  «■  not  an  offence  under  sect.  2  to  keep  such  booth 
h  the  pobUe  performance  of  stage  plays  without  a 
JoMi  (Datgi  V.  DougUu,  28  L.  J.  198,  M.  C),  it 
na  lot  sn  offence  to  permit  a  stage  play  to  be  acted 
«*"«,  and  that  "  plaoe  "  in  sect.  1 1  means  such  a 
"  bwB ar  place  of  pnblic  resort"  aa  reqnirea  a  licence 
Badaract  S.  I  waa  of  opinion  that  the  said  booth  was 
a  "plan'  within  the  meaning  of  sect.  II,  and  there- 
fon  eosvicted  the  app.  of  the  offence  charged  in  the 
ndbnaition,  and  adjudged  him  to  forfeit  and  pay 
tka  ism  of  3/.  with  2«.  costs.  The  ground  of  my 
<«adn  was,  that  the  word  "  place"  in  sect.  II  is 
■sad  generally  without  any  such  restriction  as  was  con- 
todad  for  on  the  part  of  the  app. ;  that  the  only  ex- 
<a|itioa  was  that  contained  in  sect.  23  of  tbe  Act, 
saaaly,  that  of  "  a  theatrical  representation  or  any 
both  or  show,  which  by  the  justices  of  the  peace  or 
otkar  peraoos  having  authority  in  that  behalf  shall  be 
aHowod  in  any  lawful  fair,"  which  this  was  not 

The  qnestion  of  law  submitted  ia,  whether  or  not 
tk  sud  booth  before 'described  ia  a  "  place"  within 
Iba  maaiiiig  of  6  &  7  Vict,  c  68,  a.  11. 

If  the  court  shall  answer  this  qnestion  in  the  affir- 
mative, tbe  said  conviction  to  be  affirmed ;  if  in  the 
■itgativc,  the  conviction  to  be  quashed. 

G.  P.  Eluott  (Lambeth  Police  Conrt). 

The  Court  having  decided  that,  in  conformity  with 
tlx  mie,  the  party  who  snpported  the  decision  below 
*»Ub.gin, 

fidd,  tat  the  reap.,  who  snpported  the  dedsion 
rf  Ihe  nagiatrate,  began. 

B^'t  points :  The  reap,  will  contend  that  tbe  app. 


was  properly  convicted  under  the  11th  section  of  the 
6  &  7  Vict.  c.  68,  and  that  tbe  booth  in  qnestion  was  » 
"place"  within  the  meaning  of  that  section. 

This  conviction  is  quite  right.  The  qnestion  turns 
on  the  construction  of  the  1 1th  section  of  6  &  7 
Vict  c  68  ("An  Act  for  regoUting  theatres"), 
which  enacts,  "  that  any  person  who,  for  hire, 
shall  act  or  present,  or  cause,  permit,  or  suffer  to 
be  acted  or  presented,  any  jiart  in  any  stage  play 
in  any  place  not  being  a  patent  theatre,  or  duly 
licensed  as  a  theatre,  shall  forfeit  such  sum  as  shall  be 
awarded  by  tbe  court  in  which  or  tbe  juatices  by 
whom  he  ahall  be  convicted,  not  exceeding  lOL  for  every 
day  on  whioh  he  shall  so  offend."  The  title  of  the  Act 
shows  the  primary  object  of  it,  and  the  preamble  is  to 
tbe  same  effect  The  app.  relies  on  Davys  v.  Douglat, 
4  H.  &  N.  180,  but  that  case  ia  dearly  distinguish- 
able, and  was  not  decided  upon  sect  11,  but  upon 
sect  2  of  that  Act  The  decision  there  was,  that  • 
booth  used  as  a  theatre  was  not  "a  house  or  other 
place  of  public  resort  for  the  public  performance 
of  stage  plays "  within  tbe  meaning  of  the  2nd 
section  of  the  6  &  7  Vict  c  68,  nor  waa  it 
found  there  that  there  bad  been  any  acting 
for  hire.  By  tbe  Utb.  section,  under  which  the 
present  complaint  was  laid,  "  every  person  who  for 
hire  shall  act  or  present,  or  cauae,  &0.,  to  be  acted  or 
presented,  any  part  in  any  stage  play,  in  any  place  • 
not  being  a  patent  theatre,  or  dnly  licensed  as  a 
theatre,"  is  liable  to  the  penalty.  The  convicUon  there- 
fore waa  proper.  [Brakwbli.,  B. — You  read  that 
section  as  if  it  had  said  "it  ahall  not  be  lawful  to  act, 
or  present,  &c.,  for  hire  in  any  plaoe  otherwise  than  in 
a  patent  theatre."]  Just  so;  with  the  exception  con- 
tained in  the  interpretation  clause,  sect  23,  of  a 
theatrical  representation  in  a  booth  allowed  by  tbe 
justices  in  a  lawful  fair.  But  here  a  stage  play  was  acted 
in  a  place,  being  a  booth,  such  booth  not  being  licensed 
by  the  justices  for  a  faur.  [Bramwbll,  B. — All 
places  must  come  nnder  one  of  two  classes,  those 
which  are  and  those  which  are  not  within  the  licence. 
If  the  app.  acted  in  a  licensed  place,  he  is  safe ;  if  in 
an  nnlicensed  place,  he  comes  within  the  penalty.  If 
he  saya  it  was  iu  no  plaoe  at  all,  he  will  have  to  make 
out  a  cnriona  problem  in  physics.]  There  is  another 
case,  Prtderlcls  v.  Bowie  (6  L.  T.  Rep.  N.  &  544)  in 
this  court,  in  which  this  same  person  (Fredericks)  was 
concerned,  bnt  that  merely  dedded  that  a  travelling 
theatre  was  not  "  a  house  or  other  tenement"  within 
sect  46  of  tbe  Metropolitan  Police  Act,  2  &  3  Vict, 
c.  47,  and  it  is  therefore  not  in  point  here. 

Poland,  contra,  for  the  app. 

The  app.'s  points  were :  That  theboothdescribed  in  the 
case  is  not  a  "  place"  within  tbe  meaning  of  6  &  7  Vict. 
c68,s.  11.  That  the  word  "place"  in  that  section 
means  the  same  as  "  house  or  other  places  of  public 
resort  for  the  public  performance  of  atage  plays"  in 
sect  2.  and  which  require  a  licence.  That  tbe  aaid  booth 
is  not  within  sect  2,  and  does  not  require  to  be  licensed, 
although  kept  for  the  publicperformance  of  stage  plays. 
That  the  conviction  is  contrary  to  law,  and  ought  to  be 
quashed. 

Unless  the  place  in  which  the  representation 
takes  place  be  a  place  requiring  a  licence,  no  offence 
has  been  committed.  The  words  "bouse  or  other 
place,"  in  sect  2,  mean,  and  must  be  taken  to  mean, 
"  bonse  or  other  place  in  the  nature  of  a  house :" 
(see  Davyi  v.  DouglaM,  4  H.  &  N.  180.)  It  is  tnie 
that  in  sect  11  tbe  words  "house  or  otlier  place"  are 
not  specifically  mentioned,  but  merely  the  word 
"  place,"  which,  it  is  contended,  must  mean  the  same 
there  as  it  does  in  sect.  2,  viz.  "  a  place  in  tbe  nature 
of  a  boose,"  or  a  place  kept  for  the  peiformaoco  of 
stage  playa,  and  which  requires  a  licence ;  for,  if  it  be 
intended  to  bring  any  place  whatsoever  under  sect.  11, 
this  absnrdity  would  follow,  that  a  private  individual 


Digitized  by ' 


^ogk 


178 


MAGISTRATES'  CASES. 


Kx.] 


FltEDERICKS   t>.    PAYME. 


[Ex. 


hiring  a  parson  to  act  in  bi«  drawing-room  for  tlie 
amusement  of  bis  friends,  would  be  liable  to  a  penalty. 
[Bramwell,  B. — Does  not  tbe  Act  mean,  in  sect.  1 1, 
tbat  the  penalty  is  to  be  incurred  wbere  the  spectator 
pays  for  admission  ?  The  words  "  present,  or  cause  to 
be  presented,"  would  scom  to  show  that  that 
was  so.]  The  ohjrct  of  the  Act  was  tliis  :  there 
may  be  a  difficulty  in  finding  the  responsible  maniiger ; 
to  prerent  performances  in  any  such  places,  a  penalty 
was  imposed  on  any  one  playing  there  for  hire.  Such 
a  booth  as  this  has  been  held  in  Davgt  y.  Douglas 
(ubi  *up.)  not  to  be  "  a  house  or  other  place  "  under 
sect.  2,  and  it  is  submitted  that  such  a  booth  was  not 
contemplated  by  sect.  II.  Tbe  booth  in  Davy$  v. 
DoHgloM  wns  not  in  a  lawful  fair,  and  so  sect.  S3  does 
not  help  the  lesp.  [Brauwell,  B. — In  Davgi  v. 
Douglas,  the  court  ssid,  ketping  it  for  such  a  purpose 
was  not  a  substantive  offence ;  be  might  keep  it  with- 
out incurring  the  penalty.]  There  die  actor  playing 
for  hire  in  a  place  which  may  be  lawfully  "  kept,"  is 
tobasabjeet  to  •  penalty,  while  the  keeper  of  tho 
astablisbment  (tbe  greater  offender)  is  to  get  off  soot- 
free.  Suppose  a  gentleman,  having  a  large  room,  lends 
it  for  a  charitable  purpose,  and  a  play  is  acted  there, 
and  people  pay  to  c«me  in,  that  so  for  is  a  public  place ; 
bat  can  it  be  said  to  come  under  the  penalty  ?  Act- 
ing in  an  unlicensed  place  which  requires  no  licence  is 
■  no  offence ;  but  otherwite,  if  in  a  place  which  dots 
require  a  licence.  The  word  "place"  means  the 
same  thing  all  through  the  Act ;  it  means  "  the  mid 
place."  [Bramweli^  B. — Your  construction  would 
necessitate  tbe  interpolation  in  sect.  11  of  the  words 
"  house  or  other  place  in  tbe  nature  of  a  house."  But 
an  not  the  words  of  the  Act  as  they  stand  more 
reasonable?  By  sect.  2  it  is  one  offence  to  Itep 
an  unlicensed  place,  &c.,  and  by  sect.  II  it  is 
another  offence  to  act  in  an  unlicensed  place.1 
The  word  "  place  "  in  the  1  Itb  section  most  mean  the 
same  as  "  place  "  in  sect  2,  riz.  a  place  kept  for  the 
public  perfonnanoe  of  stage  plsys,  and  which  reqnires 
•  licence.  Duvgs  y.  DougUu  decided  that  the  ma- 
nager of  a  booth  of  this  description  might  "  keep  "  it 
wiUiout  a  licence,  and  this  absurdity  would  follow, 
that  an  actor  might  be  convicted  for  acting  for 
hire  in  a  place  which  might  be  lawfully  kept  for  per- 
formances, thus  punishing  the  lesser  criminal  and 
letting  off  the  greater.  The  Act  of  Parliament  did 
not  contemplate  tbe  licensing  of  booths,  because  it 
reqnires  twenty-one  days'  notice  to  be  given  to  the 
justices  before  they  could  graiit  a  licence  in  each  dis- 
trict into  which  the  booth  should  be  moved  ;  and  if  a 
booth  were  intended  every  change  of  jurisdiction  would 
necessitateachanga  of  licence.  Unless  the  construction 
contended  for  by  the  app.  be  correct,  it  would  be  an 
offence  for  Mr.  C.  Kean  to  act  for  hire  before  her 
Majesty  at  Windsor,  or  for  au  actor  to  perform  in  a 
private  drawing-room,  or  for  Mr.  C.  Dickens  to  act  once 
only  for  a  ohsrity  in  any  place  to  which  persons  were 
admitted  by  the  purchase  of  tickets.  It  cannot  mean 
any  "  place  "  whatever — it  only  contemplates  such  a 
place  as  is  required  by  law  to  be  licensed ;  that  is  to 
say,  such  as  is  within  the  moaning  of  sect.  2,  wliicb 
says  it  shall  not  be  lawful  for  any  person  to  have  or  keep 
any  house  or  other  place  of  public  resort  in  Oreat  Britain, 
for  the  public  performance  of  stage  plays,  without 
•nthority  by  virtue  of  letters  patent  from  her  Majesty, 
&&,  &c  Sect.  5  ahM  refers  to  the  justices  of  the 
division  within  which  the  property  proposed  to  be 
licensed  shsU  be  situate ;  and  sect  S3,  the  interpreta- 
tion danse,  also  favours  the  constmction  contended  for ; 
it  says  that  tbe  word  "stage  play"  in  that  Act  shall 
be  taken  to  iuclude  every  tragedy,  comedy,  faroe, 
opera,  &c.,  provided  that  nothing  therein  contained 
aball  be  construed  to  apply  to  any  tlieatrical  representa- 
tion in  any  booth  or  show,  which  by  tbe  justices  of  tiie 
peace  or  other  persons  having  authority  iu  that  behalf 


shall  be  allowed  in  any  Uwful  fair,  feast,  or  cnstomirf 
meeting  of  the  like  kind,"  which  shows,  sooh  a  booth 
as  this  was  not  contemplated^to  be  licensed  as  a  (hettie. 

Fidd  in  reply  (stopped). 

Pollock,  C.B.— We  are  all  of  opinion  that  tha 
decision  of  the  magistrate  in  this  case  must  be  sop- 
ported.  Looking  at  tlio  llth  section  of  the  6  &  7  Vict 
0.  68,  tlio  facts  of  tlie  cise  bring  it  within  the  express 
words  of  that  section,  which  provides  "  that  evetj 
person  who  for  hire  shall  act,  or  present,  or  eaan, 
pennit,  or  suffer  to  be  acted  or  presented,  any  part  in 
any  stage  play,  in  any  place  not  being  a  patent 
theatre  or  duly  licensed  as  a  theatre,  shall 
forfeit  such  sum  as  shall  be  awarded  by  the  justice 
before  whom  he  shall  be  convicted."  It  would  be  a 
waste  of  time  to  go  into  the  matter  with  reference  to 
the  other  sections  that  have  been  refected  to.  I  think 
tbe  conviction  should  be  affirmed. 

Bbahwkll,  B. — I  am  also  of  tbe  same  opinion,  snd 
think  Mr.  Elliott's  decision  wns  quite  right    The 
words  of  the  llth  section  are  express.     [The  learned 
Baron  read  the  section.]    The  facta  in  the  ease  show 
that  the  spp.  did  act  for  hire,  or  caused,  permitted,  or 
suffered  to  be  acted  or  presented,  a  part  in  a  stage  pUy 
in  this  booth  which  has  been  described,  which  was  not 
a  patent  theatre,  or  duly  licensed  as  a  theatre.    The 
question  then  is,  bos  he  done  it  in  any  phice  T'    If  lie 
has  not  done  it  in  a  place,  where  has  he  done  it  i    U 
was  contended   by  Mr.  PoUnd,  that  to  give  a  proper 
meaning  to  that  part  of  the   llth  section,  you  shonld 
read  it  as  if  the  words   "  house  or  other  place  in  the 
nature  of  a  bouse"  were  inserted,  and  then,  he  said, 
it  would  be  very  intelligible,  and  consistent  with  the 
Snd  section  and  other  parts  of  the  Act;    but  words 
never  shouU  be  introduced  into  Acta  of  Parliament 
unless  to  give  a  meaning  to  or  explain  terms  used 
that  are  repugnant,    inconsistent,    or   unintelligible. 
But  here  no  such   inconsistency   doea  exist,  nor  u 
there  any  necessity  to  imagine  words  as  inserted  that 
are  not  there.      The    Act  by  sect  2  says,  it  shall 
not  be  lawful  for  any  person  to  have  or  keep  any  bouse 
of  public  resort  for  the  public  performance  of  stage 
plays  without  authority.  Sea.    If  the  Act  stopped  there 
the  dear  object  and  intention  of  tbe  Act  would  be  fma- 
trated.   But  it  does  not  stop  there ;  it  proceeds  to  enact 
what  is  to  be  done  in  certaiu   otlier  cases,  for  which 
penalties  are  imposed :  if  this  were  not  so,  you  might 
have  strolling  players  going  round  the  country,  playing 
for  instance  in  a  barn,  or  some  such  place,  which 
they   would  say  they  did  nut   keep,   and  were  not 
liable,  therefore,  to  any  penalty  under  tlie  Act     It 
appears  to  me  the  facts  stated  in  the  case  not  only 
bring  the  app.  within  tbe  words  of  sect  11   of  the 
Act,  but  if  they  did  not  it  would  defeat  the  objort 
of  the  Legislature,  and  tlie  intention   of  those   who 
framed  the  Act  of  Parliament     By  sect  1 1  all  fiuea 
are  "places"  within  the   meaning  of  that  section, 
.except  those  duly  licensed  by  the  Act,  or  excepted  by 
it ;  and  this  is  conBrmed  by  sect  23,  which  shows  that, 
but  for  that  exception  in  sect  S3,  all  bootha  at  aU 
fairs,  feasts,  qr  customary  meetings  of  the  like  kind 
would  bo  simibriy  liable,  and  therefore  those  were  ex- 
cepted by  tlie  proviso  in  sect  S3.     Mr.  Pdand  aaid,  if 
the  argument  for  the  reap,  prevailed,  any  gentlemaa 
who  engages  an  actor  to  perform  in  bis  own  house  for 
hire  may  be  liable ;  but  even  if  so,  the  consequence  woold 
be  leas  alarming  than  in  the  instance  I  have  meutioDed. 
I  do  not  think  Mr.  Poland's  construction  of  sect.  II  is 
correct     The  section  is  clumsily  drawn ;  it  says,  **  every 
person  who  for  hire  shall  act,  or  present,  or  cause,  penmr, 
or  suffer  to  be  acted  or  presented,  any  part  in  any  stage 
play  in  any  place,"  &e. ;  and  I  am  inelinad  to  think 
that  the  acting  in  any  place  must  be  for  hire  by  tha 
spectator.    It  appears  to  me  that  the  magistrate  was 
correct  in  his  decUion  in  this  case,  and  that  our  Judg- 
ment (boold  be  in  favour  of  th«  rssp. 
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Chaxvell,  B. — I  agree  in  thioking  that  this  con- 
ntion  ought  to  b«  affimed.  It  has  been  contended 
«  bebilf  of  the  app.  that  the  facts  of  the  oasa  do  not 
biog  it  within  the  operation  of  the  1 1th  section  of 
tlis  Act  of  Ptrliament.  I  certainly  think  they  do, 
ud  It  aeenu  to  me  that  they  are  not  brought  within 
tke  ptDviao  or  exception  of  the  33rd  section.  This 
ieeti«  may,  in  fact,  be  left  ont  of  consideration 
iltagctber  for  the  parpose  of  the  decision  of  this  case, 
tbo^  it  may  be  nsefnl  on  other  occa«ons  in  order 
tt  tlBov  l^ht  on  sect.  3  and  other  portions  of  tlie 
Act  I  do  not  agree  that  the  term  "  any  plaoe,"  in 
act  11,  dionld  be  read  as  has  been  contended  for  by 
Mr.  Folaod;  bnt  I  think  tliat  the  proper  oonstmction 
ia  been  already  given  to  it  by  the  court,  and  I  agree 
ii  thislung  that  our  judgment  ahonld  be  for  the  resp., 
■j  that  this  connction  should  be  affirmed. 

CtamnstioM  o^bvied. 

Attaneys  for  the  app.,  Uassn.  Odg  and  Paiditoit, 
i,  New  Bonrell-ooort. 

Altenuys  for  reap.,  Messrs.  Bamea  and  BlUs,  Spring- 
pidas,  

Moudag,  Nov.  17,  1862. 

BlOWlI  USD  OTHBB8   V.  ThE   LocAL  BoARD  OF 
HkALTH  of  HoLnlBAD. 

Uid  GmtnmmU  Ael,2\  ^22  Kiel  o.  98,  ss.  34  and 
ii— Local  board  of  health — Power  of  to  make  byt- 
hmi  Tretpau  agabai  for  jMing  down  a  wall — 
Qam,  vAtther  a  vaU  it  a  "bmldmg"  within 
wK.  35. 

TkSSrdbfii-laa  of  the  Bolgkaad  local  board  of htalth, 
o/ler  ttating  that  the  board  tbotdd,  by  their  order, 
fprote  or  dittgiprove  of  new  workt  or  buildingi, 
4c.,  md  impoting  a  peamiarg  penalty  en  any  owner 
or  ftrton  constructing  worts  in  contraaeniion  of  the 
hftines,  proceeded  at  foUows: — "And  the  local 
toard  wtay,  if  they  tJtinh  ft,  cause  inch  workt  to  be 
rmoced,  altered,  pidled  down,  or  otherwise  dealt 
att  OS  (ie  cat*  may  require."  Pits.,  the  owners 
efafiiee  of  land  adjoiinag  a  pMio  street  in  Boly- 
htei,  had  pmUed  down  an  old  boundary  wall  be- 
Imging  to  them,  which  fenced  their  said  land  from 
thttlreel,  and  they  proposed  to  rebuild  it  further 
itekfiom  the  street  on  their  laid  land,  whareby  the 
Urttt  would  be  increased  in  width.  Otflt.  dtcHuid 
to  myuiaj  Ike  plant  which  thepUt.  had  ttUmilted  to 
Asm,  and  gave  pUt.  notice  not  toproee»d  with  the 
•arb;  but  lieg  did  not  preteribe  the  line  in  which 
the  pit.'  waU  should  be  erected,  and  they  refuted  to 
emfonale  ptia.  for  the  land  which  they  required 
Ooi  <e  fwe  iq)  to  the  street.  Pitt,  rebuilt  their 
utB  aeeording  to  Aeir  propoied  plan,  and  defU. 
fiUti  it  down,  asserting  their  right  to  do  so  under 
(ta  above  by-law,  and  relying  olio  on  sect.  35  of 
As  Local  Oovemment  Act,  31  4  22  Vict.  c.  98. 

Bdi,  &at  the  local  board  had  no  potter  to  pull  down 
tm  fUs.'  wall,  and  could  not  use  the  bye-law  for 
tbt  parpott  of  justifying  the  trespass.  The  33rd 
iysim  was  ultra  vires.  Sect.  34  o/21  #  22 
Viet,  c  98,  gave  the  local  board  power  to  make 
billows  wAi  reelect  to  pulling  down  any  work 
"^ing  mder  any  one  of  four  heads  specifically 
mmwnad  m  the  steHon;  and  the  wall  in  question 
td  not  coma  within  other  of  them. 

fsrtmt  oKpowertd  to  make  bye-laat  have  no  right 
(a  iiMat  themtdvet  with  powert  which  the  taw  will 


T*bnif  thenutbu  wader  the  authority  of  sect.  35  of 
SI  #  23  Viet.  e.  9S,  defis.  should  have  preicribed 
lUlme  in  which  the  pits.'  wall  should  be  erected, 
•ad  theg  should  also  have  paid  or  tendered  oom- 
rntaliim  for  the  ground  vMch  they  required  pits. 
It  fue  19  to  the  street. 

<W«,  per  Pollock,  C.  B.,  whether  a  wall  is  a 
"  bmUing"  leilhin  the  meaaiag  of  sett,  35. 


This  was  an  action  in  trespass  by  pits,  to  lecoTer 
damages  by  reason  of  defts.'  hanng,  on  7th  Sept. 
1861,  broken  and  entered  a  close  of  land  of  the  pits., 
and  broken  down  and  destroyed  the  wall  or  boundary 
farioe  thereof,  and  pulled  down  and  damaged  the  rail- 
ing and  gates  thereon,  and  damaged  and  destroyed  tlie 
steps  and  coping  and  wall  thereof,  &o.  By  consent  of 
the  parties,  and  by  order  of  Bramwell,  B.,  dated  7lh 
June  1862,  according  to  the  G.  L.  P.  A.  1852,  » 
case  was  stated  for  the  opinion  of  the  court  withoat 
any  pleadings,  the  material  facta  of  which  were  as 
follows  :— 

In  1 859  pits,  became  the  lessees  of  a  piece  of  land  in 
Holyhead,  adjoining  Market-street,  which  is  18  feet 
9  inches  wide.  On  the  other  nde  of  the  street,  ia 
the  angle  formed  by  the  street  and  the  turnpike-road 
leading  to  Shrewsbury,  was  a  narrow  strip  of  land, 
also  belonging  to  the  owners  of  the  pits.'  pieoe  of  land 
(part  of  which  piece  of  Und  wa»  formerly  used  as  a 
yard,  and  on  part  of  which  a  cowhouse  and  stable 
formerly  stood),  and  lying  at  the  gable  end  of  some 
dwelling-houses  which  faced  the  said  turnpike-road  on 
one  side  and  Market-street  on  the  other.  The  lease  to 
pits,  was  for  ninety-nine  years,  and  contained  covenants 
on  their  part  to  ereot  »  dwelling-house  and  oAer 
buildings  thereon,  and  to  keep  the  same  in  rspaii 
during  the  term,  See. 

The  land  on  lease  to  pits,  was  fonr  or  five  feel: 
higher  than  the  street,  and  was,  at  the  time  of  th& 
lease,  bounded  by  a  retaining  wall,  which  belonged  to 
the  lessors,  and  was  included  in  pits.'  lease.  In  con- 
sequence of  the  different  levels  of  the  street  and  the< 
land,  pits.,  who  purposed  erecting  a  chapel,  school^ 
and  house  upon  the  land,  had  to  aet  their  buildings, 
back  from  the  street  in  order  to  leave  room  for  placing 
steps  on  their  own  land  to  form  an  approach  from  the 
street  to  the  chapel  and  other  buildings.  The 
chapel  and  house  were  erected  in  1859  and  beginning 
of  I860,  and  before  the  town  of  Holyhead  was  placed 
under  Uie  Local  Oovemment  Act,  and  consequently 
before  defts.  had  any  existence  as  a  corporation ;  but 
the  steps  hereinafter  mentioned  were  built  by  pits, 
after  defts.  had  been  incorporated  as  a  local  board,  and 
after  their  bye-laws  hereinafter  mentioned  were  passed. 
Subsequently  to  the  town  being  placed  under  the  Local 
Government  Act  (21  &  22  Vict.  0.  98),  which  took 
place  on  the  17th  Jan.  1860,  pita.,  who  had  pnlled 
down  their  old  wall,  were  abont  to  rebuild  it  ftrtber 
back  from  the  street,  and  piece  railings  thereto,  and 
also  to  place  steps  for  approaofaes  to  the  doors,  which 
werefonrfeet  sbove  the  level  of  the  street  This  was  all 
part  of  one  and  the  same  plan  and  deeigu  under  which 
the  chapel  and  house  had  been  built,  according  to 
which  plan  the  new  boundary  wall  was  to  be,  as  near 
as  the  ground  would  allow,  parallel  with  the  line  of 
the  steps  and  of  the  wall  and  eh^l  facing  the 
street. 

On  the  14th  June  I860  pits,  were  served  with  a 
notice  from  defts.  that  the  contemplated  ttepi  from  the 
chapel  to  the  street  were  not  approved  by  the  board, 
who  required  such  alterations  to  be  mads  as  should 
not  bring  the  lowest  step  so  near  the  centre  of  the 
street. 

On  the  23rd  May  I86I  pits.'  attorneys  wrote  to 
defts.  a  letter  stating  pits.'  desire,  if  possible,  to  meet 
the  views  of  the  dcfta.,  with  which  view  it  had  been 
already  proposed  tu  give  up  to  the  public  a  strip  of 
land  ill  front  of  the  chapel  and  house,  three  feet  six  on 
the  side  adjoining  the  Royal  Hotel,  and  two  feet  on 
the  other  side,  and  to  raise  the  wall  and  fence  in  a 
line  with  the  present  fence  in  front  of  the  hotel,  and 
to  make  certain  other  alterations  and  improvements. 
That  the  board  had  no  power  to  enforce  this  con- 
cession, and  that  pita,  were  not  aware  of  the  board's 
right  of  interference  in  reference  to  the  erection  of  tlie 
fence,  and  that  pits,  would  pUce  the  fence  either  in 
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Bbowh  and  uthkks  v.  Tue  Local  Boakd  of  Ukaltu  or  Uoltubad. 


[Ex. 


the  line  of  the  old  retaiDing  wall,  or  on  th«  proposed 
line  as  might  best  sail  them.  No  notice  beyond  an 
acknowledgment  of  its  receipt  was  taken  by  defts.  of 
that  letter,  bnt  on  13th  July  1861  pits,  received  notice 
that  "  the  board  having  reason  to  believe  that  pits, 
were  about  placing  railings  in  front  of  the  buildings, 
and  allowing  the  steps  in  front  of  the  house  to  project 
farther  than  could  be  allowed  by  the  Highway  and 
I<ocal  Government  Acta,  requested  pits,  to  refer  to  the 
minutes  of  the  hoard  of  Uth  June  1860,  and  subse- 
quent dates,  to  avoid  onpleasant  proceedings  which 
the  board  would  have  to  adopt  if  pits,  insisted  on  an 
infringeneut  of  the  Acts." 

Negotiations  to  settle  the  poution  of  the  steps 
luving  failed,  pits,  in  July  1861  erected  their  boundary 
wall  and  fence  in  a  line  with  the  railings  in  front  of 
the  adjoinuig  property  (the  Royal  Hotel),  and  built 
two  flights  of  steps  to  the  doors  of  the  buildings  within 
the  boundary  wall,  all  being  built  and  put  upon  their 
own  land,  and  leaving  between  two  and  three  feet  of 
their  own  land  open  for  widening  the  street  at  the 
Boyal  Hotel  end,  and  building  within  their  own 
boundary  at  the  other  end.  Subsequently  to  the 
•rection  of  the  buildings,  bnt  before  the  boundary 
fence  was  put  up,  defts.  bad  assented  to  the  erection 
of  builduigs  (so  as  to  continue  the  line  of  the  street) 
on  the  extremity  of  the  boundary  of  the  stiip  of  land 
opposite  pits.'  land,  and  abutting  on  Market-street ;  but 
they  refused  to  compensate  pits,  for  the  land  they 
icqoired  them  to  give  up  to  the  street,  or  to  point  out 
the  Act  of  Parliament  or  other  authority  under  which 
they  acted ;  and  they  asserted  their  absolute  right  to 
acquire  the  strip  in  front  of  the  pits.'  boilding*  for  the 
use  of  the  street  without  compensation. 

It  was  necessary,  in  building  the  chapel  and 
bouse,  in  order  to  avoid  excavating  the  whole  area, 
to  pull  down  the  old  wall  of  the  property,  and  to 
dear  away  the  soil  so  as  to  make  a  portion  of  it 
(sofficient  to  build  steps  upon)  level  with  the  street 
in  front.  The  ground-floor  of  the  chapel  and  bouse 
WIS  necessarily  raised  several  feet  above  tlie  level  of 
the  street,  so  that  steps  to  tlie  entrance  of  each 
were  necessary.  By  the  erection  of  the  wall  inclosing 
the  steps,  the  road  opposite  was  increased  in  width. 
Defts.  drew  np  a  set  of  bye-laws,  which  were  duly 
sanctioned  and  approved  by  her  Majesty's  Secretary 
of  State,  bot  pits,  do  not  admit  their  validity, or 
applicability  to  the  present  case.  On  the  2nd  Hay 
1861,  pits.'  architect  submitted  to  defta.  pUns  and 
•actions  of  the  proposed  alterations,  which  defts.  re- 
fused to  pass,  and  resolved  that  no  wall  and  rails 
should  be  built.  Pits.,  however,  built  their  wall,  and  on 
the  14th  Ang.  1861  defts.  gave  them  notice  requiring 
tbem,  in  parsoanca  of  .the  Local  Government  Act  1858, 
"  to  remove  the  railings,  including  also  all  the  pro- 
jections beyond  the  distance  from  the  wall  of  the 
premises,  including  steps  not  sanctioned  by  the  board," 
and  that,  in  default  of  compliance,  pits,  wonld  be  liable 
'  to  a  penalty,  and  defts.  might  remove  the  railinp  snd 
projections  at  pits.'  expense. 

On  7th  Sept.  1861  defts.  caused  the  wall  and  fence 
to  be  thrown  down. 

The  question  for  the  opinion  of  the  court,  jvho  were 
to  draw  iofareoces  of  fact  as  a  jury,  was,  whether 
defts.,  under  the  drcomstances,  were  justified  in  re- 
moving and  throwing  down  pits.'  wall  and  fence.  If 
the  court  should  be  of  opinion  in  the  negative,  judg- 
ment to  be  entered  up  for  pit.  for  202.  damages  and 
costs ;  if  in  the  affirmative,  judgment  of  noL  pro$., 
with  costs  of  defence,  to  be  entered  np  for'defts. 

The  following  sections  of  the  Locsl  Government 
Act,  21  &  22  Vict,  c  98,.  were  relied  on  by  defts., 
and  referred  to  in  the  argument : — 

Sect.  34.  Every  local  board  may  make  bye-laws 
with  respect  to  the  following  matters  (that  is  to 
•ay):— 


(1.)  With  respect  to  the  level,  width  and  cooitrac- 

tion  of  new  streets  and  the  proviaions  for  the 

sewerage  thereof. 
(2.)  With  respect  to  the  stnictDre  of  walls  of  new 

buildings  for  security,  stability  and  the  prevestioa 

of  fireo. 
(3.)  With  respect  to  the  sufficiency  of  the  space 

about  buildings  to  secure  a  free  cirenlatiin  of 

air,   and   with   respect   to   the   ventiUtioa  of 

buildings. 
(4.)  With  respect  to  the  drainage  of  bnildingi,  to 

water-closets,  rivers,  ash-pits  and  cesspools  in  con- 
^     neotion  with   buildings,  and    to    the  dosing  of 

buildings,  or  parts  of  buildings  unfit  for  hnmao 

habitation,  and  to   prohibition  of  tbeir  me  for 

such  habitation. 
And  they  may  further  provide  for  the  observance 
of  tbe  same  by  enacting  therein  such  provisions  a 
they  think  necessary,  as  to  the  giving  of  notices,  deposit 
of  plans,  &c ;  inspection  by  local  board,  and  as  to  the 
power  of  tbe  local  board  to  lemore,  alter,  or  poll 
down  any  work  begun  or  done  in  contraventioa  of  snch 
bye- laws. 

Sect.  35.  When  any  house  or  building  has  been  tsken 
down  in  order  to  be  rebuilt  or  altered,  the  local  board 
may  prescribe  the  line  in  which  any  house  or  building 
to  be  hereafter  built  shall  be  erected,  and  the  same 
shall  be  erected  in  accordance  therewith  ;  and  tbe  loca 
board  shall  pay  or  tender  compensation  to  the  owner 
or  other  persona  immediately  interested  in  such  bouie 
or  building,  for  any  toss  or  damage  he  may  sostain  in 
conseqneuce  of  his  bouse  or  building  being  set  bade ; 
tbe  amount  of  snch  compensation,  in  case  of  dispute, 
to  be  settled  in  the  same  manner  as  compensatiou  for 
land  to  be  taken  under  the  provisiona  of  tbe  L.  C.  C. 
Act  1845  is  directed  to  be  settled,  &c 

The  following  is  the  bye-law  on  which  defts.  relied, 
more  partionhirly  ou  tbe  latter  part,  wbidi  appears 
n  italica : — 

33.  The  local  board  shall,  by  their  order,  approve 
or  disapprove  of  proposed  new  works   or  buildings, 
within   the   times    severally  spedfied    herdn  for  the 
deposit  of  notices  thereof;  but,  if  the  owner,  or  per- 
son intending  to  construct  any  new  street,  or  erect 
any  new  building,  fail  to  give  the  notices  herein  re- 
qnired,  or  proceed  to  the  execution  of  any  of  the  wocki 
before  the  expiration  of  snch  notices,    without  the 
approval  of  tbe  local  board,  or  if  any  owner  or  person 
shall  construct,  or  cause  to  be  constructed,  any  works, 
or  do  any  act,  or  omit  to  do  any  act,  or  comply  with 
any  requirement  of  the  local  board,  or  ahall  make  any 
alteration  in  any  works  after  they   have  been  ooin- 
pleted,  whether  in  new  or  existing  boildiogs,  contrary 
to  the  provisions  herein  contained,  lie  shall  be  liable, 
for  each  oSence,  to  a  penalty  not  exceeding  6L ;  and  be 
shall  pay  a  further  sum,  not  exceeding  40s.,  for  each 
and  every  day  which  such  works  shall    oontinne  or 
remain  contrary  to  the  said  provisions ;  and  tit  local 
board  may,  if  tkeg  ihall  tluiile  fit,  caiua  tuck  vork 
to  be  removed,  altered,  pulled  down,  or  othenoiie  dealt 
with,  as  tbe  case  may  require,  and  the  expenses  in- 
curred  by  them  in  so  doing  shall  be  repud  by  the 
ofiender,  and  be  recoverable  from  him  in  a  stunmary 
manner,  as  provided  by  tbe  Public  Health  Act  1848. 

Mejttih,  Q.C.  for  pits.— The  qnestion  is,  whether 
luder'  any  section  of  any  statute  defta.  are  entitled  to 
knock  down  pits.'  wall.  It  is  material  that  the  chapel 
and  house  were  built  before  the  Local  GoTemment 
Act,  21  &  22  Vict.  c.  98,  was  in  operation  at  Holy- 
head. [Pollock,  C.  B. — ^What  section  of  tbe  Locsl 
Government  Act  applies  to  this?]  That  weliave 
never  been  able  to  find  out.  [Ifoms^,  Q.  C. — Defts. 
rely  on  sect.  35  of  the  Act :  "  Where  any  boose  or 
building,"  &c.  [reads  the  section].  Pits,  pnt  npa  wall 
which  was  not  approved  by  the  board,  who  knocked  il 
;  down.    The  qncstisn  is,  bad  they  a,  right  to  ieBi0T< 
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TKnaiKR  e.  Walsh  amd  axothks. 


[Q.  B. 


■it  ?  PoixocK,  C.B. — Do  you  nwsn  to  My  that  when 
4  nun  bn  bolt  a  wall,  the  board  may  aay,  "  We  don't 
tffnn  of  it,  and  may  poll  it  down  ?"  I  mnefa  doabt, 
ionnr,  wbetlxrawaU  i«  "  a  bnildiag  "  witliin  the  Act. 
n<  Act  B*yt  **  a  hooM  or  bnilding,"  and  "  building  " 
tbeie,  I  tbink,  moat  mean  a  chapel  or  warehonie,  or  an 
enctionof  that  kind.  Mimitlg. — Defta.  telyalao  on  the 
33ti  bye-law,  the  latter  part  of  it  giving  power  to  the 
baud  to  remore  aay  building  pnt  vp  witbont  their  ap- 
poriL]  ToearTyoBtaect.35,  theboard,  whentlieygara 
tbdrMtieaofSlat  Jnly  1861,  sboold  \\mprt§ertiai 
At  lit  thf  wiahed  the  pits,  to  adopt.  [Pollock, 
C.  B.— Merely  saying  we  do  not  approre  of  your  plan, 
tai  wnding  it  back  diaapprored  of,  in  my  opinion 
;{tei  for  nothing  at  all.  CiiAiniKLL,  B, — They  ahoold 
kre  made  an  ofiar  to  purchaie,  at  a  reaaonable  price, 
Ibi  itrip  of  land  which  they  required  pits,  to  gire  up, 
M  k  done  in  the  ease  of  railway  oompaniea.]  On 
tb«  nstraiy,  they  refused  oompensation,  and  aaeerted 
-aaabsohtfe  right  to  do  what  they  pleaaed.  [Pollock, 
C.  B.— Is  then  any  clause  which  girea  power  to  ihe 
ioui  to  make  bye-bwa,  so  as  to  enable  na  to  judge 
'tftbe  extant  of  the  power?]  Yes,  sect  34  [reads  it]  ; 
kt  k  is  contended  that  that  has  nothing  to  do  with 
tUs  esse,  and  the  bye-laws  cannot  go  beyond  the  Act 
lalkdrlart  aotioe  in  Aug.  1861  defts.  nqnired  pits. 
Is  noMTe  what  they  were  putting  op,  but  did  not  say 
ibit  they  wanted  tii  hare  done  instesd.  Neither  of  the 
sKtims  (34  &  35)  under  which  deft*,  solely  justify, 
bs  the  bast  referencs  to  the  case.  No  "  house  or 
UUisg  hss  been  tsken  down  "  (sect  85).  [He  wss 
ien  itoiiped  by  the  court,  who  called  on] 

Umulf,  Q.C.  for  defts. — If  the  osnrt  will  gire 
'tSeet  to  the  l^e-laws,  which  ha«e  been  sanctioned  by 
E.  M.  Secretary  of  State,  then  dafis.  will  be  entitled 
tt  jnl^ment.  By  the  33rd  bye-law,  which  was 
subsiind  by  seot.  34  ot  the  Act,  the  board  were 
'«apewa«d  to  resMTC  the  buildings  in  qnestion.  [Pol- 
loci,  C.  B. — Most  unquestionably  they  bare  no 
penr  to  do  what  they  have  done.  It  is  biosd 
^nasy.  Pnaons  empowered  to  make  bye-laws  have 
10  right  to  inrest  themsdres  with  powers  which  the 
Ini^  not  sanction.  The  way  in  which  boards  are 
mcBiai  to  use  their  powers  makes  it  Tery  desirable 
tint  they  shooU  hsTs  as  little  power  as  posuble. 
BujnriLt,  B. — It  is  about  the  same  as  a  policeman, 
wit  thinks  he  i*  not  entitled  to  a  staff  unless  he 
Vnfa  somebody's  head  with  it  PoLLOCK,  C.B. — 
Tbe  SSid  bye-lair,  on  which  defts.  rely,  seems  to  me 
ts  be  abn  mtss.  Sect  34  gires  them  power  to  make 
V-lso*  with  respect  to  pulling  down  any  woik 
<Mmg  ondar  aiqr  one  of  the  four  beads  specially  men- 
tisaed  in  that  section.  The  wall  here  does  not  oome 
'Ksder  atber  of  those  beads.  You  cannot  use  the 
Vn-I*w  to  justify  the  trespass.]  I  am  bonnd  to  say 
tbt  I  do  not  think  sect  34  extends  to  enable  aooh  a 
b^Hsw  as  this  to  be  made.    Then  as  to  sect  35. 

Pollock,  C.  B. — Defts.  hare  not  complied  with 
^  seetion ;  they  hare  not  prescribed  the  line  in  which 
tks  fbr'  wall  should  he  erected,  nor  hare  they  paid 
«  tiadered  oompensation  for  the  ground  which  they 
nqured  pita,  to  giro  up  to  the  straet  Our  judgment 
ant  be  for  the  pits. 

BiAMwzix  snd  Cbaiskli.,  BB.  concurred. 

Jmtfjmmt/lfrplfi. 

,  Attsnieys  for  pits.,  CitUer  and  CrqtAarl,  Staple- 
as,  <gnu  for  Bottagt  and  Tatloek,  Chester. 

Attaneys  for  defts.,  Bart  and  WUtJteld,  Mitre- 
<"»,  Temple,  agents  for  BoUrU,  Barber  and  Bugha, 


Vkho.  Cas.— Vou  II.] 


OOTTBT  OF  QTnSESr'S  BENCH. 

Reported  br  JoHx  Tnovrsos,  T.   W.   KAUKDias,  and 
0.  J.  B.  USRSUCT,  Kaqcs.,  KanMars-at-Law. 

rridmi,  Nov.  14,  1863. 

TRIXMSR  •.   WAI.SH  AKD  ASOmBR. 

Ifosfe    land — Contmuiatum    of  Uthtt — /neio$ar»— 

liabilttg  o/kup-^rotutdt  to  tht  txtraordiiiargcltarge 

tmdtr  Ihe  42)i(<  tectiom  o/  6  ^  7  WUL  4,  e.  71. 

A.  vai  the  owwer  o/  mute  landi  M  a  paritk,  tkt 

tithes  of  lehick  were  commvttd  m   1841,  idkeii  Ik* 

commitsioner,    bg    hit  award,  Joand  that    theie 

landt  were  not  nbject  to  tUhtt,  and  no  ordinary 

renleharge    tsos  apportioned  iy  him   us  reipeet 

th»re(^,  but  thet/  were  included  with  other  landt  in 

the  <g>porlionmtnt  and  echednJe  atfoUmet : — "  Th» 

Forest  o/AHee  Holt,  8658a.  3r.  3p. ;"  and  under 

Ihe  hetding,  ^Renleharge  pagahle  to  Ihe  vicar," 

there  wat  left  a  blank.  In  1 893  there  wot  patted  as 

Tnelottire  Act,  under  whiek,  in  June  1857,  tht  land 

M  foettion  wat  allotled  to  A.     About  the  gear  1855 

the  ph.  began  to  cultivate  thit  land  at  ht^ground, 

and  had  tince  then  continued  to  to  aiUivate  it  t 

Beld  (per  Codbbum,  CJ.,  BlaeUmm  and  UeUor,  JJ.), 

that  the  tithet  on  theie  landt  had  been  commuted 

tmder  Ihe    Tithe  CommuUdion  Act,  and  that  tht 

landt  were  tub/eet  to  tht  extraonUnorg  miehargt 

impoetd  on  hop-^romndi  bg  the  iind  ttelion  of  tht 

nihe  Commulalion  AeL 

Per    Wigktman,  J.,  that  there  being  no  renlehargt 

pagable,  there  could  be  no  additional  charge.  «nd 

that  therefore  theie  landt  were  not  to  chargeabU, 

Tbia  waa  an  action  of  replerin,  brought  by  the  ^i. 

for  the  alleged  illegal  seixnre  by  the  defts.  of   certain 

goods  under  distress  for  extraoriinary  rentoharge  for 

bops  in  lieu  of  tithe  under  the  circumstances  heteinafter 

stated.     The  following  case  was  stated  for  the  opiaioit 

of  the  court,  without  pleadings : — 

The  pit  was  the  owner  and  occupier  of  otrtsia  bads 
in  the  parish  of  Binstesd,  in  the  eonnty  of  Sontk- 
ampton,  hereinafter  called  tiie  pit's  bad. 

The  pit's  land  at  the  date  of  the  award  hera(nafter 
mentioned  was  common  or  waste  land,  but  has  since 
been  inclosed  as  hereinafter  mentioned,  and  ercr  sinee 
the  year  1855  has  been  cultirated  by  the  pit  as  hop- 
grounds. 

The  deft.  Walsh  became,  in  the  year  1854,  aad 
from  tlieuca  hitherto  hath  oontinned  to  he  and  still  is, 
the  ricsr  of  the  said  parish  of  Biostead,  and  as  such 
cbims  to  be  sntitled  to  aa  extraordinary  rentcbarge, 
payable  in  lien  of  the  tithes  in  respect  of  tht  said  cnlti- 
Tation  of  the  ssid  plt.'s  lands. 

In  pursuance  of  such  claim  the  deft  Welsh,  by  the 
deft  Williams,  his  bailiff',  pnt  in  the  said  distress  on  the 
25th  March  1861,  upon  certain  bop-poles  on  the  pit's 
land,  for  372. 4«.  6\d.,  being  the  amount  payable  on  the 
1st  Oct  1860  for  snch  extraordinaiT  rentcbarge,  if 
the  plt.'s  land  was  liable  in  respect  thereof,  tan  days* 
notice  in  writing  of  the  intention  to  make  snch  distreee 
baring  been  first  duly  giren  by  the  deft.  Wakh  to  the 
pit  on  the  8th  Nor.  I860. 

Snch  distress  was  dniy  repleried  by  the  pit,  and  tira 
question  to  be  decided  in  this  ease  is,  whtther  the 
pit's  land  is  liable  to  the  extraordinary  rentcharge  for 
hops. 

The  tithes  payable  in  respect  of  the  said  parish 
hare  been  dnly  commuted  under  the  Tithe  Commuta- 
tion Act^  and  by  the  award  of  an  assistant  tithe  com- 
missioner, dated  1 1th  Oct  1841,  dnly  confirmed  on 
the  S2ud  Oct  1841,  after  reciting  that  due  notifls 
had  been  given  to  him  to  ralue  the  tithee  of  lands  in 
the  etSA  parish,  which  were  cultirated  aa  hop-groonda, 
separately,  except  the  hop-grounds  ^ing  in  a  certain 
district  called  the  Keatbam  THhery,  snd  that  the  said 
commissioner  found  that  the  esUmatod  quantity  in 
statute  measure  of  all  the  lands  of  said  parish  which  war* 
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Q.  B.] 


Troixer  r.  Wauh  a2cd  another. 


[Q.  B. 


«i. 


«abj<et  to  the  pajmeot  of  tithes,  imonnted  to  4886  •. 
and  16  p.  cnltiTsted  u  therein  stated  (to  wit), 
SS60  ■.  3  r  and  10  p.,  a«  arable  land,  136  a.  as 
hop-grounds,  not  within  tlie  Neatham  Titheiy,  1160  a. 
and  3  r.  as  meadow  or  pasture,  434  a.  2  r.  83  p.  as 
woodland,  65  a.  2  r.  34  p.  as  si^es  of  homesteads,  and 
888  a.  and  30  p.  of  which  the  plt.'s  land  is  parcel, 
wan  Dsed  as  common  or  waste  land ;  and  that  the 
said  commissioner  also  found  that  all  the  lands  of  the 
said  parish  were  subject  to  the  parroent  of  all  manner 
of  tithes  in  kind  with  the  exception  of  1607  a.  and 
84  p.  theivin  particularly  described,  and  being  lands 
other  than  the  said  8SS  a.  and  30  p.,  of  which  the 
plt.'8  land  is  parcel  as  aforesaid;  and  reciting  that  the 
aaid  commissioner  had  estimated  the  clear  annual 
Talne  of  the  said  tithes  in  the  manner  directed  bj  the 
aaid  Act  of  Parliament,  and  had  also  taken  into 
acoonot  the  rates  and  asaeasments  paid  in  respect  of 
snch  tithes  during  the  seven  yean  of  arenge  pn- 
aoribfd  by  the  said  Act,  and  that  tlie  vicar  of  the  said 
parish  for  the  tiiAe  being  was  entitled  to  all  the  small 
tithM  arising  from  all  the  lands  of  the  said  parish, 
subject  to  tithe*  except  from  the  before-mentioned 
lands  called  the  Netitham  Tithery. 

The  aaid  commissioner  did  thenby  award,  amongst 
other  things,  that  the  annual  sum  ot  a09L,  by  way  of 
ordinary  rentcharge,  subject  to  the  provisions  of  the 
said  Act,  and  to  commence  from  the  time  therein  men- 
tioned, should  be  paid  to  the  vicar  of  the  said  parish 
for  the  time  being,  instead  of  all  the  small  tithes, 
other  than  tithe  of  bops,  arising  from  all  the  lands 
of  the  said  parish  subject  to  tithes,  except  the  said 
lands  called  tlie  Keatham  Tithery  and  the  glebe ;  and 
that  the  further  sum  of  Is.  6d.  per  acn,  and  a  pro- 
portionable sum  for  any  qoantiiy  leas  than  an  acra, 
abould  be  paid  to  the  vicar  of  the  aaid  parish  for  the 
tiro*  being,  in  lieu  of  the  small  tithes,  other  than  tithes 
of  hops,  of  the  appropriate  glebe  laud  of  the  said 
parish,  or  of  snob  parts  of  the  said  glebe  lands  as  might 
at  any  time  not  be  in  the  occupation  of  the  dean  and 
chapter  therein  mentioned,  or  their  successon  for  the 
time  being  ;  and  the  raid  commissioner  thereby  as- 
signed that  part  of  the  said  parish  not  within  the 
Neatham  Tithery  to  be  a  district  within  which  the 


thereinnndei^mentioned  extraordinary  charge  npeik 
hop-grounds  should  prarail,  and  did  thenby  fnrthw 
award  that  the  lands  tboiein,  which  wen  thm  or 
might  be  thereafter  cultivated  with  hops,  should  b» 
chvged  with  and  pay  the  additional  sum  of  U.  per 
impnial  acn  by  way  of  extraordinary  nntchirge, 
and  a  proportionate  sum  for  any  quantity  of  land  le» 
than  an  acre,  so  long  as  they  should  be  so  cnltirated. 

The  plL's  Isnd  is  not  within  the  Neatham  Tithety. 

An  apportionment  of  the  sums  by  the  said  >w>rd 
awarded  to  be  paid  by  way  of  ordinary  r«nt«htr|(e  in 
lieu  of  tithes  amongst  the  several  lands  of  the  saii 
psrish  was  duly  made  by  two  vnluen  duly  appointed. 

Tlie  apportionment  commencea  as  follows : — "  Now, 
we,  having  been  duly  appointed  valnen  to  appaniM 
the  total  sum  awarded  to  be  paid  by  way  of  nntch>ri!» 
in  lien  of  tithes  amongst  the  several  lands  of  the  siiA 
parish  of  Binstead,  do  benby  apportion  the  rentcharge 
as  follows : — Gross  rentcharge  payable  to  the  titbe- 
ownen  in  lien  of  tithes  for  the  parish  of  Binstead,  is 
the  county  of  Southamptoo,  ineloding  lis.  \d,  for 
vicarial  tithes  of  glebe  at  Is.  6d.  per  acn ;  \36L  he 
rectorial  tithe  of  glebe,  at  Ss.  per  acn ;  and  \36L  for 
extraordinaiy  chaige  on  bops,  at  IL  per 
1843J:9s.  4d,  viz.: 

"To  the  vicar  XS45 

"  Appropriaton    or    their    lessees, 
liicliard  Warner  and  C.  Hoodley     761 

"  Impropriators,  vis. : — 

"  Tmstees  of  Algebn  Lectures...       TO 
"  James  Langrish 57 


II     I 


8    3 


"  Daniel  Inwood 


0 

0 

9  16 


1843     9    4 

Valoe  in  Imperial  Bushels  and  decimal  parte  of  n 
Imperial  Bushel  of  Wheat,  Barley  and  Oats  :— 


Wheat 
Barley 
OaU  .. 


Price 
perBusbeL 


3     III 


Bnahela  and  Deetnul 
Parta 


I180-7S987 
S094-2596& 
3014-46464 


Una 
Ownera. 

Kumben 

Name*  and 

State  o( 

Qnantlty 

Amonnt  of  Rentclurira 

Occnplen. 

referrinR  to  Description  or  I.aads 

Oceo- 

in  SUtate 

apportioned  npfln  tbe  aavenl  Lands, 

the  Plan. 

and  Premhea, 

patlon. 

Maaanre. 

and  to  whom  payable. 

A.  B.    r. 

Uolety  payable  to 
theTnuiee«or  the 

Moiety 

payable  tn 

Neatham  Tithery. 

Alffebra  Lectures. 

James  LanRilah. 

£     t.     d. 

£      t.      d. 

Badd, 

Andrews 

520 

Upper  Twelve 

Arable. 

13  1     5 

8      0      4 

1     18      8 

WUUam. 

Henry, 

Acres. 

Kxecuton 

521 

Lower,  ditto. 

Ditto. 

11  3    3 

3      0      0 

I     17      3 

of. 

588 

Bow. 

Wood. 

0  I     4 

923 

Malin's  Coppice. 

Ditto. 

4  1     2 

924 

Bow. 

Ditto. 

0  0  15 

And  then  proceeds  with  the  names  of  the  landownen 
and  occupiers,  with  the  names  and  deecription  of  their 
lands  and  pnmises,    their  state  of  occupation  and 
qoantities  in  statute  meaann,  and  the  amount  of  rent- 
charge  apportioned  upon   tbe  several   landa,  and   to 
whom  payable.    And  the  said  apportionment  in  like 
manner  gives  tbe  n-imes  and  description  of  tbe  lands 
and  pnmises  in   respect  of  which   the  nntcharge  of 
809/.  was  payable  to  the  vicar,  and  also  their  state  of 
ocoapation  and  quantities  in  statute  measure,  and  the 
amount  of  nntcharge  apportioned  upon  such  Isnds, 
and  to  whom  payable. 
Every  pieoe  of  land,  homestead,  building, 
&0.,  of  whatever  denomination,  liable  to 
any  portion  of  the  said  ordinary  nnt- 
charge of  309/.,  is  distinguished  sepa- 
rately.   No  opportionment  is  made  of 


the  extraordinary  nntcharge  payable 
in  respect  of  the  said  136  acres  of  bop- 
grounds,  nor  an  they  again  mentioned 
in  the  aaid  apportionment  except  at  the 
end  of  a  summary  of  the  tithes  payable 

to  tbe  vicar    809  11     1 

Extraordinary  charge  on  136  acres  of  hops, 
at  U  per  acn    136     0    0 


jests  11     1 


Tbe  said  award  does  not  apportion  any  ordinary  rent 
charge  whatever  npon  the  828  acres  and  SO.perche 
of  common  or  waste  lands,  or  any  part  thereof,  bo 
they  an  included  with  other  lands  in  the  sai 
apportionment  and  schedule  under  tbe  fuUonin 
description : — 
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Q.B.] 


Tbimmkr  v.  Wauh  and  amothkb. 


[Q.  B. 


(faultily.  RentchirKB 

A.    *.  r.     p*7*ble  to  Ticsr. 
Tk(F<mtorAliceHalt...26U  3  3 

Ho  tcSairj  rentcbirKt,  therefore,  wu  payable,  or 
bi  ben  paid  in  respect  of  the  pit.**  land,  or  of  the 
mouii  or  waste  lands  of  which  it  formed  part. 

The  uid  extraordinary  rentcbarge  of  136/.  hai 
fnoi  time  to  time  raried  and  been  paid  according  to 
the  quatitf  of  acres  cultirated  as  bop-gronnds.  A 
ttttiSed  copj  of  tlie  said  award  and  apportionment 
fonstd  part  of  llie  special  case> 

Ai  iadosore  of  part  of  the  said  lands  hereinbefore 
aotioiMd  as  the  Forest  of  Alice  Holt,  inclndinK  pit.'s 
lud,took  place  in  or  abont  the  year  1854,  and  the 
innl  mule  by  the  Talaer  appointed  in  the  matter  of 
thit  inclosnre  was  confirmed  on  the  29th  Jan.  1857. 

Tbere  is  no  ii\ention  cf  tithes  in  the  inclosore 
aai. 

Allotments  were  made  by  the  uid  award  to  persons 
ik)  broight  in  and  proTed  their  claims  in  the  osual 
n;,  tod  the  pit. 'a  land  was  allotted  to  no  person  who 
bi  DO  lands  in  Binstead  parish,  bnt  who  bad  land  in 
a  (djoiiiiog  parish,  and  who  established  a  claim  to 
lilotments  in  respect  of  such  last-mentioned  Unda,  by 
bifigf  exerdsed  commonable  riglita  upon  and  orer  the 
i.aitai  wastes. 

Some  portion  of  the  said  waste  lands  was  sold  by  the 
si)  eoouniaionera  to  pay  the  expenses  of  the  in- 
lima. 

h  or  sboDt  the  year  1655  the  pit.  laid  out  and 
;i«imeiiceiJ  cultivating  his  said  inclosnra  as  hop- 
(mad,  sad  lias  erer  sinos  eontinned  so  to  cultivate  it. 

Tbe  defL  Walsli  has  for  some  time  past  claimed  to 
b<  alitled  10  tbe  aaid  extraordinary  rentcharga  in 
npect  of  sncb  caltlration.  He  had  not  tried  to 
nfoRt  payment  thereof  nntil  the  month  of  Nov.  I860, 
rla  In  nude  a  formal  claim  npon  the  pit.  and  others 
•lu  had  planted  the  said  inclosed  wsste  lands  with 
iupi,  for  payment  of  the  extraordinary  charge  of 
I'-  pa  scrr,  and  on  the  8th  Nor.  I860  a  further 
(mil  application  was  made  by  the  said  last-men- 
tAed  defL  for  the  said  rentcharge,  and  as  it  was  not 
M  tlie  distress  which  is  tbe  sulgect  of  this  action 
•u  taltn  by  tbe  deft,  upon  the  plt.'s  land  for  a  sum 
'^37^  U.  $J</.,  being  at  the  rate  of  R  per  acre  for 
U  atlliraled  as  hop-ground  for  a  period  of  two  yean 
>;  the  lat  Oct.  then  last  p.ut. 

The  question  for  the  opinion  of  tbe  court  was,  wLe- 
'beraajer  the  circumstances  stated  the  pit.'s  land  is 
•-iletopiytbesaii  extraordinary  tithe  rentcharge  for 

is  the  cmut  was  of  opinion  in  the  afflrmatire,  jndi;- 
Dnt  wa  to  be  entered  for  the  defts.  for  37/.  4«.  6}<{. 

iflhecoirt  wa.s  of  opinion  in  the  uegatire,  judgment 
'u  to  be  entered  for  the  pit.  for i 

The  pit.  contended :  I.  ThattheplU'slandisnotsnb- 
.'Kt  to  tiie  extraordin.117  rentcharge  for  hops,  inasmuch 
» it  aetcr  wn  subject  to  the  payment  of  any  tithe  or 
cliuty  rentcharge.  and  was  not  ini  luded  or  dealt  with 
u  tbe  tithe  cominutalion.  a.  That  the  fact  of  the  plt.'a 
iti  haling  been  allotted  under  the  indosura  to  the 
.  **ssr  if  kid  in  another  parish,  and  which  was  not 
'^MWroie  in  Binstead  parish,  would  operate  as  anuther 
^a>c  for  eiemi. ling   tin'    land  in   question    from  the 

iTftVnow  8t>n;;lit  to  be  imposeii  upoojbk- 
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by  the  two  valuers  on  the  pit.'s  land  does  not  destroy 
its  liability  under  the  said  award  to  pay  the  said 
extraordinary  rentcharge  when  cultivated  with 
hops. 

Coleridgt,  Q.  C.  (Oarth  with  him),  for  the  pits., 
referred  to  6  &  7  WiU.  4,  c  71,  ss.  40,  42,  43  and 
67  :  (  WaUxr  v.  Bmtleg,  9  Hare,  629.) 

MellM,  Q.  C.  (J.  J.  Attun  and  F.  it.  WkU» 
with  him)  for  the  defL 

CoUridgt,  Q.  C.  wss  heard  in  reply. 

CoCKBURN,  C.  J.— I  am  of  opinion  that  our  judg- 
ment should  Im  for  the  defts.  The  case  turns  on  the 
question  whether  the  tithes  on  the  lands  of  the  pit. 
on  which  the  additional  rentcharge  has  been  clnimed 
have  been  commuted  under  the  Tithe  Commutation  Act. 
I  think  they  were.  This  waa  land  which  was  watte 
land,  and  which  has  since  lieen  used  for  the  cultiva- 
tion of  hops.  Then  there  is  the  special  provision  for  as- 
sessing hop-land  and  garden-ground.  The  Legislature 
made  a  provision  applicable  tu  the  growers  of  hops  that 
a  portion  of  the  ooiiimutation  should  be  reduced.  Then 
comes  the  provision  of  the  42nd  section,  dividing  sucis 
charge  into  an  ordinary  and  an  extraordinary  charge. 
The  I.egislatura  seems  to  have  considered  the  titheabl* 
value  of  land  very  difficult  to  be  arrived  at  when 
applied  to  the  case  of  hops,  as  compared  with  land 
applied  to  the  growth  of  other  produce,  and  feeling 
that  it  would  be  a  hardship  to  assume  that  land  in 
hop  cultivation  would  always  be  so  cultivated,  made  a 
provision,  that  if  there  was  a  change  of  cultivation  the 
charge  should  be  reduced,  and  in  carrying  out  their 
scheme  for  equitably  chargmg  all  Und,  the  plan  of 
ordinary  and  extraordinary  charges  was  introduced. 
Then  comes  the  question  whether  this  land  come* 
within  the  second  provision.  The  whole  turns  upon  the 
word  "  commutation.''  I  think  tbe  argument  used  by 
Mr.  Coleridge  is  to  confound  the  word  '*  apportionment" 
with  the  word  "commutation."  In  what  sense  are 
those  nords  used  in  the  Act  ?  It  seems  to  me  in  con- 
tradiction the  one  to  the  other.  I'he  charge  was  ex- 
tinguished by  the  commutation  of  tithes ;  can  it  be 
said  that  tbe  tithes  have  not  been  commoted  when  they 
have  been  extinguished  ?  The  true  meaning  of  this 
is,  that  tbe  land  cultivated  for  the  growth  of  hap» 
aball  now  be  liable  to  this  extra  charge. 

WioirTMAV,  J. — I  differ  in  opinion  with  my  Lord 
Chief  Justice.  The  first  question  is  whether  this  land 
is  hop-grotmd.  Provision  is  made  for  the  charge  when 
loud  is  in  ordinary  culture,  and  then  fallows  a  provision 
to  midce  a  second  charge  wheu  the  land  is  converted  into 
bop-grounds.  It  really  seems  to  me  to  require  thiiC 
in  order  to  bring  the  case  within  the  secdon,  tbere  mn«t 
be  an  amount  of  rentcharge  payable ;  otherwise  I  do 
not  know  the  meaning  of  an  additional  rentcharge. 
As  the  land  in  question  paid  nothing,  there  could  be 
no  additional  charge  pertaming  to  it.  It  seems  to  ma 
that  the  Act  does  not  in  a  case  like  the  present  mak» 
the  Und  liable  to  tbe  extra  charge. 

Blackbcbh,  J. — I  agree  with  my  Lord  Chief  Jus- 
tice that  our  judgment  ought  to  be  for  the  deft*.  I 
agree  that  the  whole  tnrns  on  the  42nd  seaion  of  the 
KiA.  Tbe  lands  in  question  are  in  a  district,  and 
have  been  uewly  cultivated  as  hop-grounds.  An  they 
liable  to  tbe  extra  charge?  There  had  been  no 
titheable  produce  on  this  land  for  time  immemorial^ 
and  de  facto  no  tithes  had  been  pud,  bnt  the  lands 
would  not  the  less  have  beeu  chargeable  had  thero 
been  any  titheable  produce.  It  occurs  to  me  that  it  is 
impossible  to  say  they  were  discharged ;  then  can  it 
be  said  these  tithes  wen  commuted  ?  The  vicar  gets 
a  rentcharge  in  lieu  of  tithe ;  it  is  said  that  U  thcro 
is  nn.tiihe  it  cannot  be  commuted,  but  that  is  not  so. 
I  r-  '  >  ii):ree  with  my  brother  Wigbtman  and  Mr. 
^niid  in  my  mind  the  proviuons  of  the  Ack 
|ijects  and  intentions  of  tbe  Legislature.  Lf 
Otherwise  meant,  it  would  have  been  otbei- 
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tnu  expmaed.  It  is  then  said  tliat  tlie  expression 
"  additional  rent "  shows  that  it  must  have  been 
contemplated  tli'at  some  already  existed.  I  do  not 
think  there  is  anything  in  that.  He  pays  a  mim,  a 
aam  in  addition  to  nothing. 

Hbllob,  J. — I  agree  with  the  Lord  Chief  Justice  and 
my  brotjier  Blaekbam,  that  defts.  should  have  judg- 
ment. The  construction  contended  for  by  the  pit 
would  lead  to  singular  results.  It  is  conceded  by  Mr. 
Ckileridge  that  the  titheability  of  this  wante  land  Was 
extinguished  by  virtue  of  the  commutaUon,  and  yet 
it  ie  laid  they  were  not  commuted.  I  think  if  tliey 
were  extinguished  they  were  commuted.  It  is  ad- 
mitted also  that  if  the  smallest  sum  were  apportioned 
tboy  would  be  liable,  but  that  cannot  be  so  ;  it  would 
lead  to  manifest  injustice.  I  agree  with  the  difference 
between  apportionment  and  commutation  explained  by 
the  Lord  Chief  Justice,  and  tliink  this  baa  reference 
entirely  to  the  former  and  not  to  the  latter. 

JudjfmaUjbr  defts. 


WedMdof,  iVbr.  19,  1863. 

MuNN  (app.)  V.   SoinnALi.  (resp.) 

lie/rahmetU-Aou$a    and    Witte  Licencet  Act — Who 

enlUled  to  a  wine  Ikenoe — 33  Vict.  c.  87,  s.  7. 
A  beerhoiue-keeper  having  obtained  a  refieihment- 
house  licence,  applied  for  a  wine  Ueenee  mnder  the 
23  Viet.  e.  S7,  i.  7,  when  an  obfeation  was  taken 
thalhe  wa*  not  entitled  to  eueh  licenoe  at  not  coming 
within  that  lection.  It  appeared  that  he  provided 
travdlert  and  othen  who  eame  to  hit  houte  with 
bread  and  ehttie  and  other  vidualt  at  theg  rtjnired 
thtm: 
Otid,  that  he  wot  teithin  li*  Ith  itelion,  and  entitled 
to  a  wine  Ueenee. 

This  was  a  case  stated  under  the  20  &  31  Vict. 
«.  43,  against  the  decision  of  justices  permitting  the 
reap,  to  take  out  a  wine  licence  under  the  33  Vict.  c. 
27,  8.  7.  That  section  enacts  that  "  every  peraon  who 
shall  be  licensed  to  keep  a  lefreshment-bonse,  and 
■hall  pursue  therein  the  trade  or  business  of  a  con- 
fectioner, or  shall  keep  open  such  bouse  as  ao  eating- 
bouse  for  the  purpose  of  selling,  to  b*  consumed 
thetwn,  animal  food,  or  other  victual*  wherewith  wine 
«r  other  fermented  liqnora  are  nsnally  drunk,  shall  be 
entitled  (subject  to  the  terms  and  conditions  of  this  Act, 
and  not  being  expressly  disqualified  thereby)  to  take  out 
a  licence  to  sell  foreign  wine  by  retail  in  such  refreshment- 
faonse,  to  be  consumed  on  the  preuiises  where  the  same 
•hall  have  been  sold,  without  producing  or  having  any 
other  licence  or  authority  tlian  as  aforesaid,  &&" 
The  resp.  had  obtamed  a  beer  licence,  and  upon  appli- 
cation to  the  Excise  be  obtained  a  refr«)bnMnt-house 
licence  under  the  before-mentioned  Act.  He  then 
applied  for  a  wine  licence,  and  nnder  sect,  13  the  jus- 
tices were  called  upon  to  refuse  him  permissioa  to  ob- 
tain one,  on  the  ground  that  be  did  not  cany  on  the 
bnsiness  of  a  confectioner,  or  keep  open  his  house  as 
an  eating-house  for  the  purpose  of  selling  therein 
animal  food  or  other  victuals  wherewith  wine  or  other 
fermented  liquors  an  nsnally  drunk.  It  appeared 
that  be  provided  travellen  and  others  who  came  to  his 
house  with  bread  and  cheese  and  other  victuals  upon 
their  calling  for  the  same.  The  justices  held  that  he 
was  entitled  to  tiie  licence. 

Jfdiilh,  Q.  CL  now  appeared  for  the  app.,  and  con- 
tended that  the  bouse  kept  by  the  resp.  was  not 
within  the  Act,  and  that  the  selling  of  bread  and 
cheese  was  not  the  object  of  his  basiness,  but  wa* 
merely  andllary  to  the  sale  of  beer. 

The  CooBT  thongbt  that  the  justices  were  perfectly 
light,  tad  that  the  resp.  was  enUtled  to  his  licence. 
Appeal  diimifed.    ' 


CoBNWELL  (app.)  >.  Sasdcbs  (resp.) 
Game — Tretpau  inpurittit  of— Denial  of  ownership 
of  land—BonaJidet—1  4  3  Witt.  4,  o.  32.  a.  30. 
IfAere  ifpon  a»  itformation  wsder  sect.   30  of  the 
1^2  l»ill  4,  c.  32  {Game  Act)  for  tretpatuaj 
in  purttat  of  game  the  if  ft  demei  like  ownerik^  if 
the  kuui,  it  is  for  thejastioes  to  judge  of  the  ioaa 
'fida  of  such  defence,  and  if  iSeg  art  of  opinias 
that  it  it  not  bond  fide  theg  art  not    ouitisd  of 
their  Jitrisdiclion  to  detemune  the  informa&m.     In 
such  a  cats  this  court  wiU  not  interfire  with  their 
decision  if  there  is  'ang  evidence  bg  whiek  it  ooa  be 
tupporled  : 
Hdd  (  Wightman,  J.  dissentieale),  that  in  thit  aue  the 
justices  were  right  tipon  the  evidence  m  ccmvictimg. 
This  was  a  case  stated  upon  a  conviction  of  the 
app.  by  justices  upon  an  information  under  sect.  30  of 
the  1  &  3  Will.  4,  c.  30,  for  trcspastiog  in  pwrait  of 
game.    The  case  stated  as  follows : — 

"  At  a  petty  sessions  held  at  Bottisham,  in  and  for 
the  petty  sessional  division  of  Bottisham,  in  the 
county  of  Cambridge,  the  1 5th  Jan.  1863,  Holmes 
Comwell,  of  the  parish  of  Bottisham  aforrsaid,  farmer, 
appeared  before  us  the  Rev.  John  Hailstone,  dak, 
and  Heniy  James  Haviland,  Esq.,  two  of  her  Ma- 
jesty's justices  of  the  peace  in  and  for  the  sud  divi- 
sion and  county,  to  answer  an  information  laid  against 
him  by  Edward  Heath  Saonden,  of  Chesterton,  in  tbs 
said  county,  attorney's  clerk,  whereby  the  said  Hirimts 
Comwell  was  charged,  for  that  he  did  on  the  I  Ith 
Dec.  I86I,  at  the  parish  of  Stow-cum-Quy,  in  the 
said  county,  unlawfully  commit  a  certain  trespass  by 
being  in  the  daytime  of  the  same  day  upon  a  certain 
piece  of  land  in  the  occupation  of  Clement  Francis, 
lord  of  the  manor  of  Stowcum-Qny,  there  in  aasreli 
of  game  without  the  licence  oi:  consent  of  the 
said  lord  of  the  said  manor,  or  of  any  penon  having 
the  right  of  killing  game  upon  snoh  bmd,  or  of  any 
other  person  having  any  right  to  authorise  the  ttid 
Holmes  Comwell  to  enter  or  be  upon  the  said  land 
for  the  purpose  aforesaid,  contrary  to  the  statute  in 
such  case  made  and  provided,  wherrby,  and  by  forte 
of  the  said  statute,  the  said  Holmes  Comwell  kad 
forfeited  a  sum  of  money  not  exceeding  U.,  to  be  ap- 
plied as  the  statutes  in  that  behalf  oiade  or  provided 
shall  direct." 

lf<^^  appeared  as  counsel  for  the  said  Edward 
Heath  Saunders;  and  M'Xhnald  as  attorney  fur  the 
said  Holmes  Comwell. 

The  case  then  set  out  a  large  body  of  evidence  it 
support  of  the  information,  in  which  was  the  iadosBrs 
award,  with  a  plan  annexed,  and  in  the  said  plan  the 
piece  of  land  mentioned  in  the  information  is  marked 
56,  and  in  the  schedule  to  the  said  award  it  ta  de- 
scribed aa  bong  the  property  of  "Qny  Ditton  and 
Horaingtea  parUiea."  The  case  then  set  oat  that  Ur. 
H'Donald  •'addressed  us  on  behalf  of  the  deft.,  and 
nbmitted  to  us  the  three  following  points: — 
First,  that,  assuming  Mr.  Fnnois  to  be  the  lord  of 
the  manor  of  Stow-cum-Quy,  and  the  land  nombered 
56  on  the  sud  plan  to  be  within  the  boonda  of  tb* 
said  manor,  there  was  no  svidence  to  show  that  saeh 
land  was  a  waste  or  common  within  the  Act  of  Par- 
liament of  the  I  &  2  Will.  4,  c.  32,  ss.  10  and  SO, 
sneh  land  being  (as  he  contended)  vested  in  the  inha- 
bitant houtetddtn  of  the  teveral  paiUies  of  Stow- 
enm-Quy,  Fen  Ditton  and  Homingaaa,  and  not  in  Mr. 
Francis,  at  the  lord  of  the  sud  manor,  and  that  under 
the  cast  of  The  Onmtl  Union  Canal  Comftmg  v.  4>Mj, 
6  HnrL  &  Nor.  394,  the  right  of  wul  not  being  in  tha 
lord  of  the  manor,  the  Act  m  Parliament  did  not  gi*« 
turn  the  game,  or  make  him  legal  ocenpier.  Saoondly, 
that  the  deil.  nad  a  prescriptive  right  of  sporting  eTrr 
the  said  land  mnnhered  56.  Thirdly,  that  the  jna- 
ticet  hod  no  jurisdiction,  then  being  a  ba»i  fidm 
qnettion   of    title    at   inae.     In   rapport   of  tb* 
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fhit  point,  Mr.  H'Donald  relied  upon  the  award, 
tk  tcbedule  to  which  described  the  land  in 
fimtion  as  an  old  inclosare,  and  the  proprietors  as 
\aag  the  three  puuhet  named,  and  also  upon  the  fact 
J  lie  drainage-tax  being  paid  by  the  inhabitant 
kouelKilders.  and  addnced  the  following  evidence  upnn 
lb>  case.  (The  case  then  set  ont  the  evidence  for  the 
lirft,  and  proceeded  as  fullows)  : — "  We  haring 
c»Bider«d  all  the  eridence  addnced  by  1>oth  parties, 
liitfnniaed  that  Mr.  Francis  was  tlie  lord  of  tlie  said 
aiBor  of  Stow-cnm-Qaj ;  that  tiie  said  land  nnm- 
btnd  56  on  the  said  plan,  and  in  the  eridence  called 
Qij  Fen  or  CommoD  Fen,  was  a  waste  or  common 
aithia  each  manor;  that  such  land  was  not  rested 
ii  the  mhabitant  honseholders  of  the  several  parishes 
•f  Stow-eamQuy,  Fen  Ditton  and  Homingsea,  but 
liist  the  said  lord  of  the  said  manor  was  the  legal 
oaopier  thereof,  within  the  meaning  of  the  1  &  8 
Wm.  4,  e.  33,  a.  30 :  that  the  deft,  iiad  not  proved 
tliit  he  had  a  preacriptire  or  any  other  right  of  sport- 
i^  over  the  said  land  nambered  56,  and  that  the  defl. 
iad  net  any  gtonnd  for  believing  that  be  bad  any  such 
Tv^bt ;  and  we  found  that  the  deft,  was  guilty  of  the 
^sce  charged  in  the  s-iid  information,  and  adjndged 
Ilia  to  forfint  for  the  same  the  amount  of  5>.,  to  be 
'ppGed  aeoordiog  to  hiw,  and  to  pay  to  the  said  in- 
f«mut  the  sum  of  U.  8>.  for  his  costs  in  that 
Ivkalf,  maloDg  together  IL  13s.,  which  snm  he  paid 
wwdingly.  The  deft  being  dissatisfied  with  our  said 
<l<tenntnation,  as  being  erroneous  in  point  of  law  only, 
inCed  to  the  undersigned  Henry  James  Hariland,  Esq., 
vithiB  three  days  thereafter,  to  state  and  sign  a  case 
•tttiag  forth  the  facts  and  grounds  of  such  deter- 
aiiatiaa  for  the  opinion  thereon  of  her  Majesty's 
Cowt  of  Qneen's  Biench,  and  at  the  same  time  the 
(iift.,  with  a  surety,  duly  entered  into  a  recognisance 
Wan  the  said  Henry  James  Haviland,  in  the  snm  of 
ML,  eon^tiooed  to  prosecute  without  delay  his  appeal, 
ud  to  submit  to  the  jadgment  of  the  said  Court  of 
Qnm's  Bench,  and  to  pay  such  co>ta  as  may  be 
natded  by  the  same  court.  And  in  accordance  with 
lath  appliration  we  have  hereinbefore  set  forth  our 
mi  determioation  and  the  facts  and  grounds  thereof. 

"  Givea  under  our  hands,  at  B<>ttisham.  in  the  said 
cnaty,  this  9th  day  of  April  1862. 

"Juux  Hailstokb. 
"H.  J.  Havhjuid.'' 

ffUaBtf,  Q.C.  (Pheor  with  him)  appeared  for 
the  app.,  and  contended  tliat  the  evidence  set  out 
<Sd  not  show  that  this  was  land  belonging  to  Mr. 
Fraacis  as  lord  of  the  manner,  bnt,  on  the  contrary, 
Hiatii  was  land  belonging  to  certain  parishes,  and  that 
tin  defence  set  up  was  snfficient,  within  the  meaning 
of  the  proviso  in  sect  30,  to  onst  the  jostices  of  juris- 
liioiga:  (ilsUjr  v.  The  Grnnd  Junction  Railwag  Com- 
fng,  6  Hot.  &  Kor.  394 ;  Rtg.  x.  Cridland,  7  CI.  & 
Bla.  8U  ;  Caleraft  v.  GUihs,  4  T.  B.  20.) 

ICeUgi^  in  support  of  the  conviction,  argued  that 
it  was  for  the  justices  to  determine  the  buna  Jida  of 
t!a  defence  set  up,  and  they  having  decided  that  the 
<<ft.  had  not  any  ground  for  believing  that  he  had  any 
ri^  to  aport  over  the  said  land,  and  was  therefore 
cdty  of  the  trespass,  this  coart  wouM  not  interfere 
viih  their  deddon :  {Mardm  v.  Porter,  7  Scott,  C.  B. 
4*7;  Laatt  v.  Vme,  30  L.  J.  207,  M.  C.) 

CocKBoa.  0.  J. — ^The  justices  mnat  see  whether 
•  dain  which  is  set  up  such  an  this,  is  frivolout  or 
°t  Here  there  is  a  claim  of  right  set  up,  which 
'»"in  the  right  of  the  party  as  against  the  person 
•Oegad  to  be  owner.  When  the  question  as  to  who  has 
<h(  r^t  to  the  land  is  raised,  without  any  reason  for 
ii*  sa^oit,  the  justices  are  not  restrain  from  adju- 
<!>eaiiag  upon  the  information.  They  must  see  some 
'''wBabis  ground  for  the  oineetion  before  they  are  te- 
lond  to  give  effect  to  it.  Therefore,  on  that  gronnd, 
1  tUak  thir  jnriadiction  was  not  taken  awsy.    Then, 


as  to  the  question  of  whether  or  not  they  ought  to 
have  convicted  the  app.  7  There  certainly  was  some 
eridence,  and  we  cannot  take  upon  ourselves  to  say 
that  their  decision  was  wrong.  If  ever  the  question 
should  cnme  before  a  jury,  there  may  be  a  great  deal 
to  be  said  upon  iu 

WioHTMAK,  J. — I  agree  that  the  bona  fiiet  of  the 
objection  was  fur  the  decision  of  the  justices,  but  I 
have  great  dnubt  upon  the  other  question,  tor  the  pro- 
Tina  to  the  30th  section  says  that  the  deft.  "  shall  be 
at  liberty  to  prove  by  way  of  defence  any  matter  which 
would  have  been  a  defence  to  an  action  at  law  for 
such  trespass."  Now  it  seems  to  me  that  the  evidence 
was  overwhelmingly  strong,  that  this  was  not  a  com- 
mon belonging  to  the  lord  of  the  manor.  The  great 
preponderance  of  the  evidence  shows  that  it  was  land 
belonging  to  the  parishes  and  not  to  the  manor,  and  I 
think  that  the  justices  ought  to  have  decided  that  this 
was  not  land  belonging  to  Mr.  Francis,  and  therefore 
that  they  should  bare  decided  in  favour  of  the  deft. 

Blackbubit  and  Mbli/>r,  JJ.,  thought  that  the 
justices  were  light  upon  both  pouts. 

___       Appeal  ditmisted. 

Nov.  8  md  S6,  1862. 
Reo.  V,  Tub  Ishabitamts  or  Haslbxbrb. 
Bighmi!/! — Indictment  pr^trred   bg    an   order    of 
justicee—Ptea  of  "fftultg  " — Order  Jor  eotti — 5  ^ 
6  ICttf.4,  e.50,  «.  95. 
Upon  an  injietmentjbr  the  non-repair  of  a  highway, 
prejerred  under  eecl.  95  of  the  5^6  Will  4,  c 
50  (_Bii/hwaf  Act)  by  an  order  ofjmticet  agauut 
the  mh'ibUants  of  a  pnrith,  the  Judge  o/*  assise  hai 
power  tinder  that  eection  to  make  an  order  for  the 
eotti  of  the  protecution,  allhongh   the  drftt.  plead 
"  guiltg "  and  there  it  no  actual  trial  of  the  in- 
dictment. 

This  was  a  role  calling  upon  the  prosecntor  to  show 
cause  why  the  order  of  Blackburn,  J.,  directing  the 
costs  of  the  proseculion  to  be  paid  ont  of  the  high- 
way rate  of  the  parish,  shonld  not  be  quashed. 

This  was  an  indictment  preferred  against  the  in- 
habitants of  the  parish  of  Haslemere  (Sussex)  pur- 
suant to  an  order  of  justices  made  under  the  93th 
section  of  the  5  &  6  Will.  4,  c.  50  (the  General  High- 
way Act)  for  the  non-repair  of  a  liighway,  the  obliga- 
tion to  repair  having  heien  denied  by  the  surveyor  on 
behalf  of  the  parish.  The  indictment  was  accordingly 
preferred  and  found  at  the  spring  assizes  1861.  Three 
days  before  the  summer  assixea  at  which  the  indictment 
was  to  be  tried  tlie  attorney  for  the  parish  wrote  to 
the  attorney  for  the  prosecution  stating  that  the 
inhabitants  would  plead  guilty  to  the  indictment.  Tiin 
defts.  accordingly,  when  called  upon  to  plead,  pleaded 
gnilty.  The  prosecutor  then  applied  to  the  learned 
judge  for  his  order  for  his  costs  under  the  95th  section, 
which  enacts  that  **  the  costs  of  such  prosecution  shall 
be  directed  by  the  judge  of  assize  twfore  whom  the 
said  indictment  is  tried,  or  by  the  justices  at  such 
quarter  sessions,  to  he  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  this  Act  in  the  parish  iu  which 
such  highway  shall  be  situ-ite." 

This  application  was  opposed  upon  the  ground 
that  the  indictment  had  not  l>een  tried.  The  learned 
judge  however  made  the  order,  and  subsequently  such 
order  having  been  removed  by  certiorari  into  i  his  court, 
a  rule  niti  was  obtained  to  quash  the  same,  against 
which 

Afanitty,  Q.C.  and  T.  W.  Saunders  showed  cause, 
and  contended  that  the  obvious  meaning  of  the  words 
sect  95,  "  the  jniige  of  assize  before  whom  the  said 
indictment  is  tried,"  was  merely  to  point  out  the  person 
who  is  to  make  the  order,  namely,  the  judge  before 
whom  the  mdictment  is  disposed  of ;  that,  as  the  pro- 
secutor was  bornid  to  prefer  the  indictment,  and  this 
too,  in  consequence  of  the  denial  of  liability  of  ths 
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piirisb,  there  could  be  no  nuon  why,  when  he  had 
incurred  all  hia  costa  in  the  matter,  be  ahoald  be  de- 
prived of  bid  eoata  merely  because  the  pariah  cbooaes, 
at  the  lost  moment,  to  admit  their  liability. 

They  were  atopped  by  the  court,  who  called 
upon 

Al.  Ckaabert,  Q.C.  (witli  whom  waa  Beretfori)  in 
(upport  of  the  rule,  who  argued  that,  a<  the  defts. 
pleaded  "  guilty,"  there  waa  no  trial,  and  conaequently 
no  jurisdiction  in  the  judge  to  make  the  order. 
£CocKBUB!i,  C.  J. — Surely  a  criminal  who  pleads 
guilty,  and  is  sentenced,  is  properly  said  to  have  taken 
Lia  trial?]  I  contend  not  There  are  three  decisiona 
upon  that  Tory  poiat,  in  which  iiix  learned  judges  have 
given  their  opinions,  that  where  the  defts.  plead 
"  guilty,"  there  is  no  jurisdietiou  to  make  an  order  for 
coats,  viz. :  Reg.  T.  Vowdm-ch,  2  Car.  &  Kir.  393 ; 
Rtg.  T.  SUmkalL,  I  Fost  &  Fin.  363;  and  Reg.  v. 
Laugley,  2  Fost.  &  Fin.  170  Cur.  adt.  mUt. 

Nuv.  S7. — MsLLOU,  J. — ^Tbis  was  a  case  argued 
before  my  Lord  Chief  Justice,  my  brother  Wightman 
and  myself.  The  question  in  the  caa«  ia,  whether  the 
provisions  of  the  95th  section  of  the  Highway  Act, 
the  5  &  6  Will.  4,  c  50,  that  on  an  indictment  directed 
by  the  justices,  conformably  to  the  requiiements  of  the 
aiatute,  the  power  is  given  to  a  "  judge  of  assize 
before  whom  such  indictment  is  tried  to  direct  the 
costa  of  the  proiecution  to  be  paid  out  of  the  rate, 
exists  in  a  ease  in  which,  the  indictment  having  been 
found,  the  deft,  pleaded  "  guilty,"  so  that,  in  the 
ordinary  aenae  of  the  term,  no  trial  or  conviction  takes 
place.  If  the  question  bad  arisen  before  us  for  the 
tirst  time,  we  should  have  had  no  hesitation  iu  deciding 
ill  the  afBrmative,  but  several  instances  having  been 
cited  in  which  learned  judges,  sitting  singly  at  the 
assixes,  bare  ruled  to  the  contrary,  in  defeivnce  to 
the  authority  of  those  deciaions,  we  thought  it  right  to 
take  time  to  consider  our  judgment.  We  have  reason 
to  think  tliat  consideralile  diSerenoe  of  opinion  and 
diversity  of  practice  have  existed,  and  may  still  exist, 
upon  this  question ;  but  it  seems  to  ns  some  of  the  de- 
cuions  referred  to  may  be  accounted  for  from  the 
4lisinclinatiou  of  the  judges  sitting  singly  to 
depart  from  a  precedent  set  by  a  preaiding  judge, 
«ad  w  the  case  now  comes  for  the  first  time 
before  the  court  in  bauc,  we  think  that,  enter- 
taining a  strong  opinion  upon  the  point,  we  ought  to 
^ve  effect  to  that  opinion,  notwithstanding  iudividnal 
judges  in  some  instances  may  bare  acted  opon  a  dit- 
ferent  view  of  the  atatnte.  It  seems  to  tu  that  the 
words  "judge  of  assize  before  whom  the  indictment 
is  tried,"  used  in  the  95th  section  of  the  Highway 
Act,  will  apply  to  a  case  where  an  indictment  preferred 
onder  that  section  comes  under  the  cognisance  and 
jurisdiction  of  a  judge  of  assize,  by  au  indictment 
being  preferred  in  his  court,  and  deft,  being  called  on 
to  plead  to  it  before  him,  although  in  consequence  of 
the  deft,  pleading  **  gnihy *'  the  indictment  may  not  be 
tried  before  liim  in  the  ordinary  sense  of  the  term. 
The  Legislature  having  thought  proper  to  provide  that 
where  the  defts.  on  a  suiitinons  respecting  the  repurs 
of  highways  deny  theur  liability  to  the  repairs,  the 
costs  of  the  prosecution  which  the  justices  aie  required 
to  direct  ahall  be  paid  out  of  the  rates,  it  sppcars  to 
OS  impossible  to  suppose  that  a  difference  cau  have  been 
intended  to  be  made  between  cases  where  the  defts. 
plead  "  not  guilty,"  and  a  trial  thereupon  takes  place, 
and  one  in  which,  on  a  bill  being  found,  the  defts. 
desisting  from  further  resistance  plead  "  guilty  "  to 
the  indictment.  In  either  case  the  prosecutor  ia  under 
the  neceasity  of  going  to  the  asaizes  and  incurring 
the  expense  incidental  to  preferring  a  bill  of 
indictment,  and  although  it  is  true  in  the  present 
case  notice  was  given  beforehand  to  the  prose- 
cutor by  the  defta.  of  tbeir  intention  to  plead 
"guilty,"    yet   the  prosecntsr   was   equally    obliged 


to  go  to  the  assizes  to  prefer  and  support  hia  indict- 
ment before  the  grand  jury ;  and  it  is  obvious  that  tU 
argument  founded  upon  the  language  of  the  section,  if 
valid,  would  apply  equally  to  a  case  in  which  the  pro- 
secutor bad  preferred  liis  bill  in  entire  ignorance  that 
the  case  would  not  be  tried,  and  bad  conaequently  tabo 
all  his  witnesses  to  the  assizes.  Then  oan  be  no 
reaaun  why  the  prosecutor  should  not  have  such  coiu 
as  he  had  iu  fact  incurred  in  such  a  caae,  as  well  n 
where  the  case  has  actually  been  tried  ;  and  we  caunot 
suppose  the  Legislature  intended  to  make  a  diatinctioa 
fur  which  no  reasonable  ground  exists.  We  an 
satisfied  that  all  that  was  meant  by  the  language  o( 
a  section  which,  it  must  be  admitted,  ia  not  vnj 
happily  expressed,  waa  to  point  out  that  the  judge  of 
assize  in  whose  court  the  indictment  is  disposed  of  k 
the  authority  by  whom  the  costa  of  the  proaecutioi 
should  be  directed  to  be  paid.  We  are  confirmed  ia 
this  view  by  the  fact  that  the  section  in  question,  in 
giving  the  same  powers  to  the  court  of  quarter 
sessions,  omits  the  words  "  before  whom  the  indict- 
ment is  tried."  It  cannot  be  aupposed  that  the  I^i>- 
lature  intended  to  give  authority  to  the  quarter  seasioss 
to  award  costs  where  the  defts.  plead  guilty,  and  not 
to  place  a  judge  of  asaize  in  the  same  position.  It 
may  be  said,  indeed,  if  we  place  thia  oonstructioa  con- 
tended fur  by  the  defts.  on  that  part  of  the  sectioa 
which  relates  to  a  judge  of  aaaize,  we  may  consider  the 
words  "  before  whom  the  indiMment  was  tried"  a 
understated  after  the  worda  '■  justices  ia  qnarttr 
sessions."  But  this  would  be  to  take  a  startling 
liberty  with  the  language  of  the  Act  of  Parliament 
We  think  the  anomaly  which  would  otherwise  occur 
will  be  best  avoided  b/  givmg  to  the  wurda  upon  which 
the  difficulty  arises  the  larger  and  mora  reaaonable 
oonstructiou  to  which  we  have  already  adverted,  and 
for  these  reasons  we  are  of  opinion  that  the  rule  sbooU 
be  discharged.  Rule  di$ekargti. 

COTTBT  OF  COKMON  BBNOH. 

Beported  by  Danixl  Thuuas  Kvaxs  and  W.  lUVD,  esqrs, 
UanrUurs-at-l-aw. 

ruesdoy,  Not.  4,  186S. 
Thr  Three  Towsg  Brttisii  Mutual  Depomt  axb 
LoAH  Society  (Limited)  v.  Doylk  akd  othebs. 
Bond — Condition — Conilrucli'm — /-oon     todetg — 
Default  in— Repayment  o/inslaiMentt—Pimlt). 
The  oouditioa  in  a  boHd  required  bg  a  loan  $oc!tl$ 
from  borrowen  of  money,  to  secure  repagmat,  n» 
a»  foUoKi: — "And  when  and  so  often  a*  ie  {lie 
borrotcer)  should  make  default  in  Ike  pagmemt  of 
ang  of  (he  said  monlilg  ins(aliuenls,  to  jxq  (o  lis 
socieig  Is.  in  llie  pound  for  each  and  every  pou»d 
(f  the  said  instalment  so  ^ft  unpaid."     The  soeietg 
claimed  not  onl)  Is.  M  the  pound  far  the  month  m 
u>hi)A  default  vas  made,    but  for  all  subsegueut 
montlu  during  which  it  remained  unpaid ;  and  also 
Is.  in  the  pound  for  tverg  fractiunal  part  of  a 
pound: 
Held,  that  theg  were  entitled  onlg  to  Is.  in  the  pound 
for  the  month  tn  which  default  was  made,  aiid  theg 
could  take  nothing  oh  thefructiun  of  a  pound. 
This  was  an  action  on  a  bond  given  to  secure  a  mm 
of  money  advanced  as  a  loan  by  the  pits,  to  the  defts. 
The  cause   waa  heard  on  S7th  Sept.  last  (under 
sUtute  19  &  20  Vict.  c.  108,  s.  26)  before  the  judge 
of  the  County  Court  held  at  East  Stonehouie,  when  a 
verdict  was  given  for  21/. 

Thiiipp  nuw  moved,  pursuant  to  leave  reserved,  to 
increase  the  damages  to  22f.  7<.  6d.  The  money 
advanced  was  to  be  repaid  by  monthly  instalmentis 
and  the  question  arose  upon  the  construction  of  a 
sentence  in  the  condition  of  the  bond,  which  ran  as 
follows: — "And  when  and  so  often  a*  be  abould  make 


Digitized  by 


Googl( 


MAGISTRATES'  CASES. 


187 


C  B.] 


Samukl  v.  Hitchmodoh. 
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-dtfoit  in  tlw  pa^oMiit  of  mj  of  the  said  inontlily 
luufawsta,  10  (wy  to  tha  neiety  1<.  in  the  poaiid  for 
«icli  ud  traj  poood  of  tb«  nid  inatalment  so  left 
opiid.*  Tbe  plti.  eUimad,  first,  1«.  in  the  poand, 
ut  ml/  for  the  month  in  which  deftolt  was  made,  bnt 
<lw  for  all  nbMqDeat  nwntha  dnriiiK  which  the  inatal- 
■nt  nmiined  nnpaid ;  and,  eeooadljr,  at  the  rate  of 
U.  'm  llie  poood  for  ereiy  fractional  part  of  a  pound 
<(wbidi  tli«  iuttalnwnt  might  oonaiat  over  and  abore 
«  udcr  a  poond.  The  jodge  in  the  Conntj  Conrt 
iaiti  that  tbe  pits,  were  only  entitled  to  la.  in  the 
ftiad  for  the  month  in  which  default  was  made,  and 
M  Is  asTthing  on  the  baction  of  a  ponnd.  It  was 
at*  mtti,  on  behalf  of  tbe  pita.,  that  this  clanae 
ia  tbe  ooodition  of  the  bond  impoaed  a  liability  on  the 
4Ui{on  in  tbe  nature  of  interest,  and  that,  tbere- 
dn,  tbe  osaal  practice  wHh  regard  to  interest  most 
ford  here  alaoi. 

It  wu  itatsd,  that,  alU^ongh  the  amonnt  at  stake 
ia  llu  iutaace  mi^t  appear  trifling,  the  aodely  were 
^eanas  of  baring  the  question  of  the  extent  and 
ntdilj  of  their  aeearitiea  of  this  nature  aothorita- 
«itlf  sad  finalljr  settled.  If  the  other  side  shonld  not 
am,  the  pita,  would  allow  the  matter  Ip  drop. 

£su,  C.  J.— We  are  all  of  opinion  that  tha  sodety 
ii  MtitM  to  la.  for  trtrj  entire  poond  fur  tbe 
■tath  ia  which  default  was  made ;  but,  if  the  instal- 
mt  dae  be  orer  and  abore  or  nnder  a  ponnd,  that  ia, 
itri  fradioaal  part  of  a  pound,  they  are  entitled  to 
«ib  Botbing,  ___  Aole  refuted. 

BSOISTBATIOS  APPEAL. 

TtmJof,  Ifov.  18,  1862. 
Suwn.  (app.)  D.  HrrcHMouoH  (reap.) 

X<iei «/  ok/ietion — Dtteription  of  objector— 6  Viet. 
c  18,  a.  17 — Borough  vote. 

J  Min  of  oijeetiim  to  a  borough  vole  detaribed  the 
ntJKler  at  beng  W.  S.,  of  the  parith  of  8t. 
litl,£edfi>rd,om  tie  lilt  of  vottn  for  the  parith 
^  SI  Paul;  foUowinff  verbatim  form  Ifo.  11, 
•cWsfa  B.  of  the  Segittratiou  Act,  6  Viet.  e.  18. 
liir*  were  ItioUttt  made  out  for  4h«  laid  parith, 
mtulf'ihe  I(ML  orutm  quaUJioatiimlitt''  and  the 
'mineiri^  Hit:" 

AHltoUs  dacr^tion  oftheobjector  vmt  tuJSeient. 

<*«m«M«»o»Edaworth  r.  Farrer,  1  Lutn.  517. 
TUivis  an  appeal  from  the  dedaion  ef  the  rerising 

^■ntcr  appointed  to  reTiae  tbe  list   ef  Toters   for 

ik  bonnglt  of  Bedford. 

-CASK. 

it  a  mit  held  on  the  30tb  Sept.  1883,  at  Bedford, 
>•  tie  tooaty  of  Bedford,  before  me  William  Cooper, 
^  tks  baniater  appdnted  to. revise  the  list  of  voters 
■o  lbs  dcction  of  membera  for  the  borough  of  Bedford, 
fiBa  Samuel  objected  to  the  name  of  Adam  Uitch- 
>Mgh  bong  retained  on  tbe  lOt  or  new  qaalification 
(•f  rf  ntsis  for  the  borough  of  Bedford.  Kotioe  of 
-tkjMign  was  proved  to  have  been  duly  served,  which 
^  was  in  the  form  following  :— 
"Ns.  11.— Form  of  notice  of  Ejection  to  be  ^ven  the 

"  partiea  objectod  to. 
**  Ts  Mr.  Adam  Hitdunongh^ 

"I  benby  pve  you  notice  that  I  object  to  yonr 
uaid  bug  retained  on  tbe  list  of  persons  entitled  to 
y^i"  the  election  of  memben  for  the  borougli  of 
WW.— Dated   this  23rd   day   of   Aognst    in    tha 

"(Signed)  Wiluam  Sahatkl,   of  Water- 

"Isse,  St.  Paol,   Bedford.      On    tbe 

"liatof  votarsfortbe  parish  of  Saint 

"PanU" 

u  >fpearad  that  there  wen-two  liats  made  out  for 

^  paoh  oi  St.  Paul,  namely,  the  Ten  Pound  or  New 

V^btcation  List  and  the  Beserved  Bight  List.    I 

f^  thst  the  vote  of  tbe  said  Adam  Hitebmoogh  was 

«!  bat  it  was  objedr''  '•)•  •  >'«lf  of  the  said  Adam 


Hitdiinough  that  the  notice  of  objection  was  bid  inas- 
mncb  OS  the  said  William  Samuel  stated  himaelf  to  be 
in  tbe  notice  on  the  list  of  voters  for  the  parish  of  St. 
Paol,  whereas  he  should  have  stated  himself  to  be 
on  the  101.  or  new  qnalilication  list  of  voters  for  the 
said  parish. 

I  held  the  notice  to  be  ba^,  and  retained  the  name 
on  the  list.  I  was  then  apiilied  to  on  the  part  of  the 
said  William  Samuel  to  amend  tbe  notice  by  adding 
thereto  the  list  of  voters  on  which  his  name  appeared. 
I  held  that  nnder  tbe  101st  seetion,  to  which  I  was  re* 
ferred,  I  had  no  power  U>  do  ao. 

If  the  conrt  riiall  be  of  opinion  that  the  notice  of 
objection  was  sufficient,  in  stating  that  William  Samuel 
(the  objector)  was  on  the  list  of  voteis  for  the  parish 
of  St.  Paul,  in  the  borough  of  Bedford,  or  if  the 
conrt  consider  I  had  power  to  amend  the  said  notice 
by  adding  thereto  that  the  said  William  Samuel  was 
on  the  lOL  or  new  qnalilication  list  of  voten  for 
the  said  parish  of  St.  Paul,  the  name  of  the  said 
Adam  Hitchnongh  is  to  be  expugned  from  the  list. 

Or  if  the  court  sliall  he  of  opinion  that  the  notice 
of  objection  is  bad,  for  the  reaaon  assigned,  and  that 
I  bad  not  power  to  aniend  the  same,  the  name  of  the 
said  Adam  Hitchmongh  is  to  be  retained  oa  the  list. 

At  tbe  same  court  the  several  names  of  Bobert 
Graves,  Horatio  James  Higgins,  Thomas  Morton  and 
Joseph  Deiner,  all  on  the  10/.  or  new  qualiScation 
list  of  voters  for  the  parish  of  St.  Paul,  and  the  seve- 
ral names  of  Joseph  Ewery  and  William  Sannderson 
on  the  I0<.  or  new  qualification  list  of  voten  for 
the  parish  of  St.  Mary,  in  the  boroogh  of  Bedford, 
were  objected  to  by  tbe  said  William  Samnel,  and  tha 
aaid  votes  were  decided  by  me  to  be  bad,  Uit  the  like 
objection  to  the  form  of  notice  of  objection  waa  made. 

The  validity  of  these  objections  to  the  votes  of  these 
several  persons  depends  and  has  been  decided  by  me 
on  the  same  point  of  law,  and  I  consider  that  the 
same  ought  to  he  consolidated. 

(Signed)  Wh.  Cooprr. 

Grant,  for  tbe  app.,  contended  that  tbe  notice  was 
sufficient.  He  referred  to  the  Registration  Act,  6 
Vict,  c  18,  s.  17;  form  No.  II,  schedule  B  of  same 
Act ;  Wtttuey  V.  Perkim,  1  Lntw.  235  j  Ediieorth  v. 
Farrtr,  1  Lutw.  517  i  6  Vict,  c  18,  as.  13,  17,  27, 
48  and  49. 

A.  K.  Slephmion,  lor  resp.,  reterred  to  forms  Nos. 
lOand  ll,andQii'yey'scase,7M.&G.127.  He  con- 
tended that  Edtaorth  v.  Farrer  was  an  authority 
assisting  the  resp.  rather  than  the  other  aide:  (TW- 
baU  V.  The  Town  Clerk  of  Brutal,  5  M  &  G.  8.) 

Erlb,  C.  J.— I  am  of  opinion  that  the  revising  bar- 
rister was  wrong.  Tbs  question  is, whether  an  objector 
had  given  n  sufficient  notice  according  to  the  reqoire- 
menu  of  tbe  6  Vict  c  18,  and  it  appean  that  be 
had  given  notice  in  the  words  of  the  statute 
and  in  the  form  required  by  the  statute :  "  1 
hereby  give  you  notice  that  I  object,"  and  he  had 
signed  his  name  with  bis  place  of  abode,  and  said  he 
was  "on  the  list  of  voters  for  tha  parish  of  St.  Paul, 
Bedford."  Hs  is  required  by  the  form  No.  1 1 ,  schedule 
B  of  6  Vict,  to  pnt  down  his  name  and  place  of 
abode,  and  add  to  it  "  on  the  list  of  voten  for  the 
parish  of  St.  Paul,  Bedford,"  and  if  this  was  put  he 
has  complied  literally  with  the  terms  of  the  statute ; 
and  if  there  has  been  such  a  thing  as  departing  from 
the  terms  of  the  sUtnte,  and  so  causing  to  the 
party  objected  to  great  inconvenience,  which  has 
been  the  line  of  argument  here,  there  being  two  liaU 
<4  voten  for  the  parish  of  St.  Paul,  namely,  the 
list  of  voten  who  claim  for  the  10/.  qualification 
and  the  list  of  voten  who  claim  for  the  reserved  rights, 
I  should  think  that  the  degree  of  inconvenience  would 
not  induce  me  to  hold  this  notice  of  objection  as  bad  in 
form,  or  that  the  reqniaites  of  the  statute  are  not  com- 
plied with.    Then  the  utmost  that  can  be  aaid  is,  when 
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two  parallel  alphabetical  luu  <ure  pat  np  at  the  proper 
place  for  putting  op  the  lists  of  voters,  and  the  party 
who  has  run  down  the  letter  S  in  one  of  those  liats  and 
then  has  turned  to  the  letter  S  in  the  other  lint — 
a  matter,  probably,  of  three  or  four  seconds — and  having 
examined  and  found  that  "Samuel  "is  either  on  the  one 
or  the  other,  he  is  qualified  to  be  an  objector,  and  so  the 
party  has  a  right  to  stand.  We  have  been  greatly 
troubled  or  pressed  in  the  argument  with  the  case  of 
EdttBorth  T,  Farrer.  There  the  objector  vas  an 
objector  qualified  to  be  upon  the  list  of  freemen,  beiag 
a  freeman  fur  the  borough  of  Lancaater ;  and  he  put 
his  name  at  the  bottom  of  the  list  and  stated  he  was 
on  tb*  list  of  voters  for  the  borough  of  Lancaater  ;  and 
the  court,  listening  to  the  argument  of  inconvenience, 
said,  inasmuch  as  the  statute  requires  he  shoald  say, 
"on  the  list  of  voters  for  the  pariali,"  and  he  had  put 
"on  the  list  for  the  borough,"  and  there  were  three 
parishes  iu  the  borough,  perhaps  he  might  be  set  to 
search  each  of  the  parish  lists,  and  then  afterwards  to 
search  tlie  borough  list.  It  is  not  for  us  to  say  any- 
thing further  with  respect  to  that  case,  than  that  this 
one  is  diSerent.  Two  lists  for  the  pariah  are  put  up 
at  the  same  place,  and  there  Ebsworth  the  objeetor 
laid,  "on  the  list  of  voters  for  the  borough^of  Lancaster; 
the  statute  requires  him  to  put  "on  the  list  of  voters  for 
the  parish,"  or  some  place  in  the  town  ;  and  then  the 
decision  went  to  the  extent  that  where  a  person  clauned 
as  freeman,  after  that  decision  it  never  would  be  safe  to 
object,  unless  yuu  said  on  the  list  of  voters  as  freeman  for 
the  borough,  wherever  it  may  be,  while  that  decision 
stands.  The  case  of  TudbaU  v.  Tht  Toum  Clerk 
of  Brutal  was,  where  a  party  claimed  to  object 
because  he  was  on  the  list  of  freemen  for  the  city 
of  Bristol,  and  on  his  qualification  this  appeared — 
b«  was  on  the  list  of  voter*  for  Clilton.  The  court 
held  the  compliance  widi  the  statute  was  not 
eoough,  and  that  he  ought  to  specify  the  list  of  free- 
men, 80  that  anybody  examining  the  two  heads  on  the 
lists  of  freemen  would  not  be  aaf4  without  stating  that 
he  is  there  in  respect  of  a  parish  qualification,  as  there 
are  two  lists.  I  think  he  baa  done  all  that  the  statute 
icqniies,  if  be  says  "on  the  list  of  voters  for  the 
parish  of  St.  Paul,"  though  it  happens  there  are  two 
lists  for  the  parish,  made  out  by  the  overseers. 

WlLUAMS,  J.—  I  am  of  the  name  opinion.  I  admit 
that,  notwithstanding  what  was  pointed  out  in  the 
course  of  the  argument,  the  17tb  section  does  not 
direotly  legislate  that  the  person  who  malces  the  ob- 
jeetion  shall  specify  upon  which  of  the  lists  of  voters 
his  name  is  to  be  foimd.  The  case  of  EdtumiA  v. 
Fnrer  must  be  taken  as  going  to  this  extent,  that  if 
the  objector  canuot  comply  with  the  form  given, 
Ko.  II  in  the  schedule,  by  reason  of  the  description 
clause  or  precedent  not  being  true,  he  cannot  mislead 
the  party  by  telling  a  falsehood,  nor  will  it  be 
enough  to  substitute  a  general  description,  which 
would,  in  truth,  leave  it  doubtful  whether  he  claims 
as  being  on  the  list  of  freemen,  or  whether  he 
claims  as  bdng  on  ths  parochial  list.  I  admit 
that  the  case  of  Edtvorth  v.  Fomr  establishes  that, 
and  it  seems  to  me  it  establishes  no  more ;  and 
that  thu  does  not  fall  within  the  principles  upon  which 
that  case  was  decided,  because  in  this  case  the  name  is 
to  be  found  on  the  parochial  list,  and  that  manner  of 
olgecting  does  not  put  the  party  objected  to — snppoeing 
be  wishes  to  setisfy  himself— to  the  trouble  of  looking, 
first,  to  the  parochial  list  on  the  church-door,  and  then 
the  list  of  the  freemen,  or  whichever  it  may  be,  as 
there  he  is  to  look  to  find  it  or  not  to  find  iL  But  if 
ho  goes  to  the  parochial  list,  which  seems  to  be  con- 
stituted of  two  subdivisions,  on  ths  church-door,  he  will 
find  ths  name  of  the  objeetor  upon  the  paiocfaisl  list 
Therefore  it  is  true  that  he  is  upon  the  parochial  list 
for  the  parish  of  St.  Paul's,  Bedford,  and  his  notice  is 
not  bad  because  the  parochial  list  in  this  case  hsppens 


to  consist  of  the  subdivision  of  the  regular  KM.  voten,. 
and  also  of  the  pot-wallopers,  or  whoever  are  entitM 
under  reserved  rights. 

Bylcs,  J. — I  am  of  the  same  opinion.  It  )at- 
been  already  pointed  ont  by  my  brother  Williams  that  tbe 
section  which  inoorporatea  the  form  simply  mslns  tb» 
form  obligatory,  and  says  it  shall  be  given  aconiliDg 
to  tlie  form.  Mow,  the  appropriate  form  in  this  cia* 
is  No.  1 1,  and  the  only  one  which  is  applicable  to  this 

case.     "  A.  B.,  of on  the  list  of  voters  fin  the 

parish  of  St.  Paul's."  Therefen,  it  is  withm  the 
very  words  of  the  statute,  which  was  not  the  csie  m 
EdMworik  v.  fairer  to  begin  with.  It  is  objected  th«e 
are  several  lists  for  the  psrish  of  St.  PauL  Then  is 
an  ambiguity  in  that,  i'hsre  are  the  several  distinct 
pspers,  in  their  distinct  alphabetical  parts,  sad  they 
relats  to  difierent  qnalifioations.  In  those  three  re- 
spects they  are  disUnot  lists,  but  in  the  more  important 
respects  the  two  constitute  but  one  list ;  tbsy  sn  tie 
list  of  voters  for  the  parish  of  St.  Paul,  Bedford,  and 
will  eventually  be  fused  into  one,  and  be  one  in  form,. 
as  they  are  already  in  subatoice.  That  obaeiva- 
tion  seems  to  show  that  it  would  bavs  beta 
more  correct  to  say  on  one  of  the  lists  for  tbe  cenity 
of  Bedford,  or  tbe  list  for  ths  parish  of  SL  Psnl,  or 
the  lists,  in  the  plural,  for  the  parish.  Thst  ti» 
leading  section  of  the  statute  would  apply  to  such  a 
case  aa  this,  I  do  not  think  it  neoessary  to  ssy,  it  being 
in  the  very  words  of  the  statute.  With  raipeot  to 
Edtuortk  V.  Furrer,  at  first  sight  it  seems  a  struig 
deciidon;  but  when  we  carefully  consider  it  I  doibt 
whether  it  is  not  quite  right  in  every  respect.  Is 
the  first  pUce  the  form  of  notioe  there  does  sot 
follow  the  words  of  the  statute,  but  presumes  ts  uj 
on  the  list  for  ths  borough.  Suppose  it  to  be  m  the- 
city  of  Morwioh,  oootaioiog  twenty  parishes,  it  is  Mt 
iu  the  form  of  the  statute,  as  tbe  psraoa  who  has  (»' 
find  out  who  the  objsotor  is  must  look  at  tbe  ebaidr 
doors  of  twenty  parishes  in  vaiioos  parts  of  the  dly, 
and  furthermore  study  the  ovoneers'  lists  before  b» 
can  discover  tbe  list  he  wants.  It  seems  therefen  it. 
is  not  only  within  the  words,  but  within  the  spirit 
of  the  Act.  If  it  had  been  "  on  the  list  of  fnemn. 
for  the  borough  of  Lancaster,"  then  Ihoagb  not  witbia 
the  words  it  would  have  been  within  the  intent  of  the 
Act,  and  that  deciiuon  is  correct.  It  is  sufiBcieBt  to 
say  this  case  is  consistent  with  Uie  decision  m  £<l$mcnk 
V.  Farrer,  without  any  doubt  being  put  upon  it  by  tb* 
conrt. 

Kkatiko,  J. — I  am  of  the  samo  opinion  for  tbe 
reasons  pointed  out,  and  I  think  Sdtwarik  v.  Fmr 
is  qnite  distinguishable  from  this  case,  Tbe  court  tboe 
seems  to  have  thought  that  injustice  might  ban  ben 
done  unless  sufficient  notice  was  given  on  the  chnrck- 
door,  and  that  some  inooovenienos  might  be  sBitsind,. 
but  in  this  case  I  think  then  was  suffldent  infbrmatioD. 
Judgmemtfor  Ike  tfp- 

Sahirdag,  Not.  SS,  1863. 

Stott  ahd  axotheb  v.  Clkoo  abd  otbbbs. 
TWi^ptie  tolU — Agreement  eompomtdimg  for  Arm) 

three  j/eart — Void  or  voidable  under  3^4  Geo,  ir 

a.  126, 1$.  55  aad  141— Injmctiam. 

This  was  a  rule  obtained  by  MeUieh,  on  a  foUMT 
day,  calling  on  tlie  pits,  to  show  csnse  why  sa  oriw' 
made  by  Bramwell,  B.,  bat  signed  by  MeUor,  J-,  sid 
an  injunction  issued  thereunder,  should  not  be  nt 
aside,  tbe  injunction  being  to  restrain  defts.  fna  de- 
msnding  snd  taking  toll  from  pits,  and  their  servsitt 
in  passing  and  repassing  certain  turnpike-gates  es 
their  way  to  and  from  some  collieries,  there  esistiDg 
nn  agreement  between  the  parties  compounding  for 
sneh  tolls  by  tlia  psymsnt  of  a  grots  aura  saoislly 
during  three  years. 

Jdimielf  (jloU  with  him)  now  showed  ( 

itelUik  supported  the  rule. 
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TIm  qaeMwn  raind  was,  whtther  the  fanner  of 
talk  can  duJm  an  agnemaat  extending  over  three 
jcin,  or  indeed  for  more  than  a  jrar,  each  aa 
MBUnded,  being  prohibited  by  ftat  S  Geo.  4,  o.  136, 
■.U  aad  141.  The  defU.  beUering  the  agree- 
ont  to  be  illegal,  (hot  the  gate*  againat  pile,  and 
iliHinded  toll,  wherenpon  pita,  broaght  this  action  to 
merer  back  the  mnatjt  so  paid,  and  for  an  injunction 
ntniBing  them  from  demanding  ard  taking  toll  in 
fgnie.  For  the  defte.  it  was  oontended  that,  as  there 
a  a  poaltj  imposed  hj  the  statnte  reoorerable  bjr  a 
Mamoo  inronner,  the  court  ahonid  not  grant  a  pnfai- 
titioo  igiinst  the  defts.  compelling  them  to  do  that 
wUd  is  in  fact  illegal.  The  defta.  were  willing  to 
trj  tbe  qnssiiea  fairly,  giring  seearity  for  breaches  ot 
tlie  contract  and  for  ooets. 

EiLE,  C.  J.— We  think  tlie  psrties  should  try 
tUi  qieation  withoat  prejodiw.  Here  there  is 
>  whetsnthil  qaeetion  between  the  parties,  whether 
tlM  agraeroent  is  valid  7  The  defts.  offer  fairly  to 
|in  Mcority  for  damages  in  respect  of  brraebea 
tf  the  contract  and  for  costs;  the  rale  should 
Itnebrs  be  absolute  to  dissolTO  the  injonetion  on 
Mirity  given  to  the  satisfaction  of  the  master  to  psy 
a  Rspcct  of  breaches  of  the  ooutiact  and  for  ooata; 
tW  eoat*  of  the  judge's  order,  of  the  injunction,  and  of 
Ok  appfication  to  be  costs  in  the  cause. 

JluU  accordmglj/. 


BAIZ.    OOUBT. 

■arocte*  ^  T.  «r.  SACKDsas.  Em|.,  Barrlster-at-Law. 

Jfomdof,  A'ov.  24,  1 862. 
(Before  CKOnrroa,  J.) 
Tn  Iiu  ow  WiGRT  Fesbt  CouPAsr  (apps.)  r. 
Trb  BroE  GojuiissioHEBs  (rasps.) 
ApftU—Cimwiction  termed,  nAject  to  a  ea$t 
—CotU. 
T%t  affi,,  hating  letn  convicted  iy  Juttlcet  for  a 
setMace,  ia>dtr  the  A'awaace*  Senuwal  Aol,  18  4 
It  Vitt  e.  121,    (i«3r  appealed   to    the    guarler 
MmoM,  tehtn  the  cnnvielion  mu  affirmed,  tttbjeci 
lea  cose;    the  order  of  quarter  teuioiu  directing 
Aat  "ths  eottt  of  the  appeal  thtmld  abide    the 
nmUo/thedeciivmofIhe  Court  of  Queen'e  Bench." 
The  eate  and  order  of  teetions  having  been  dtUj/ 
nmtved  m  tha  Q)tten'$  Bench,  that  court  juathed 
lb  erdar  of  quarter  eesiione  generaUy : 
Bid,  that  the  order  being   quashed  generally,  the 
leirt  of  quarttr  lestioH*  had  no  power  oftenoardi 
to  dm!  with  the  eottt. 

Ii  last  tenn  Jluitett  obtained  a  rule  calling  upon 
tilt  ra^ie.  to  show  eanse  why  a  mandumut  should  not 
an  ta  the  jnsticsa  of  Hampshire,  commending  them 
l«*it«  ceatinBaneea  in  the  appeal  between  the  abore- 
fti  pattiee,  and  ascertain  the  amount  of  costs  due 
tna  the  resps.  to  the  apps.  From  the  facts  it  ap- 
(•nil  that  in  the  year  18&8  the  appe.  were  convicted 
d  a  naiaaac*  vnder  the  18  &  19  Vict  o.  ISl  (the 
Knsniii  Bemoval  Act  for  England),  by  two  justices, 
*^  that  they  thereupon  appealed  against  such  oonvie- 
tin  to  tbs  quarter  sessionK,  which  appeal  was  finally 
^eti  t  the  Jan.  sessiona  1859,  upon  which  oocasieii 
tla  ordir  of  justices  was  confirmed,  subject  to  a  case 
fe  tbe  epiaioa  of  this  court,  the  order  of  the  qnart.'r 
■oriens  directing  in  these  words, "  sod  this  court  further 
Hm  thst  the  ooets  of  this  sppeal  shall  abide  the  result 
•fthedtduon  ofthe  Court  of  Q.B."  Upon  the  argument 
B  the  court  above,  the  Q.  B.  quashed  the  order  of 
VtVNarions  generally,  and  gave  no  ilinetiona  as  to 
o^  Apfiieatioo  was  afterwards  mads  by  the  apps, 
to  the  ekrk  sf  the  peace  for  Hanta  to  tax  their  ookIs 
■("Bit  the  nsps.,  and  not  sucotsdiog  in  this,  they 


afterwards  appliedtotheEaater  leiiiona  in  1 86S,  for  nn 
onlet  to  tas,  which  ihe  aeasions  refused  upon  the  snp- 
poaition  that  they  bad,  under  tbe  drcnmstancee,  no- 
jurisdiction. 

Poutden  appeared  for  the  justices,  sod  on  their 
behalf  sabmitted  to  the  discretion  of  the  court,  their 
only  object  being  to  act  correctly. 

Colavli/e,  Q.C.  (^Maenamara  with  him)  appeared 
for  the  reaps,  against  the  rule,  and  contended  that  the 
sessions  bad  no  jurisdiction,  after  theur  order  had  been 
qnashed  by  this  court,  to  deal  any  farther  with  th« 
matter,  and  that  they  were  right,  therefme,  in  refusiiif; 
to  direct  tbe  taxation  of  the  apps.'  costs :  (A*;.  v> 
Long,  1  Q.  B.  748 ;  Stlwood  v.  Mount,  1  Q.  B.  726  ; 
Prteman  r.  Rmd,  30  L.  J.  133,  M.  C.)  [Cbompto.h, 
J. — My  difficulty  certainly  is  this.  I  cannot  see  hiw 
the  matter  is  now  before  the  jnstices.  I  quite  andet- 
stand  that  when  continuances  have  been  entered  in  a- 
matter  there,  it  continaes  before  them  ;  bnt  here  the- 
order  is  removed  from  them  sod  is  quashed  by  thi» 
coort]  Tliry  can  only  give  eoets  upon  the  fiiiaL 
determination  of  the  appeal  (sect.  40  of  the  18  &  19' 
Viet.  0.  ISI) ;  but  when  a  case  is  removed,  the  appeal 
ia  not  decided :  {Kendatt  v.  HVOmson,  4  El.  k  Bl. 
680;  Reg.  v.  Pemtroktehirt,  8  B.  &  Ad.  391  ;  Reg. 
V.  Stajordihire,  36  L.  J.  181,  M.  C. ;  Reg.  v.  Oreat 
Chart,  Burr.  Sees.  Cas.  194.) 

Kanlake,  Q.C.  and  Hooper  appeared  in  support  of 
the  role,  and  oontended  that  that  part  of  the  order 
which  directed  the  payment  of  costs  must  still  bo 
deemed  to  be  in  force,  especially  aa  both  partiet- 
assented  to  its  being  inierted.  [Cboupto:!,  J. — Sup* 
pcae  I  were  to  make  this  rule  absolute,  how  ocnld  the 
sessions  desi  with  ths  order,  since  it  would  no  longer 
be  in  force  ?]  The  order  is  not  gone  entirely ;  it  lia» 
provided  for  the  event  of  the  ultimate  success  of  either 
paity.  [CuoMPTox,  J.  —Tbe  judgment  of  this  court,, 
quashing  the  order  generally,  takes  it  entirely  out  of 
their  bands.  It  may  have  been  otherwise  if  the  order 
had  been  only  quaahed  in  part,  leaving  that  part 
untouclied  which  relates  to  costs.]  The  order  is  still 
a'  judgment  of  tbe  sessions :  (Keg.  v.  St.  Peiert, 
9  Q.  B.  89S;  Reg.  v.  The  Jiatieee  of  Suffolk, 
1  Dowl.  P.  a  163;  Reg.  v.  NanlU,  2  B.  &  Ad. 
399.) 

Cboxptoh,  J.— There  is  nodoabt  that  both  parties- 
to  the  appeal  nndertoiik  to  abide  by  the  decision  of  the- 
conrt  above,  and  I  should  have  b«n  very  glad  to  have- 
been  enabled  to  carry  out  what  was  really  intended ; 
but  I  certainly  ought  not  to  issue  this  mandunuu  if 
nothing  after  all  can  come  of  it.  If,  indeed,  I  'had> 
any  real  doubt,  I  should  let  it  go  in  order  that  a  return 
might  be  made.  But  tbe  order  of  the  court  below  !• 
entirely  gone ;  the  record  is  in  this  court,  and  it  i«mnin» 
here ;  it  is  our  judgment  and  not  that  of  the  quarter 
sessions.  If  snything  more  were  to  be  done  by  the 
jnstices  at  sessions,  as  to  levy  a  distress,  the  order 
would  be  sent  down  for  that  pnrpoee.  Now,  here  I 
do  not  think  that  anything  remains  to  be  doue  upon 
the  order ;  it  is  quashed  entirely,  sod  I  do  not  se« 
that  there  is  anything  that  the  jnstices  can  do  upon 
that  judgment.  The  judgment  given  by  this  court 
quashed  the  whole  prucmdings.  There  is  nothing 
therefore  which  osn  be  sent  back,  and  the  case  in  Bmr- 
roun  is  a  strong  authority  upon  the  point  1  think 
therefore  that,  aa  the  order  was  quashed  as  to  th» 
whole,  there  is  nothing  that  the  sessions  can  do  vrith 
reference  t)  it  Had  there  been  anything  upon  which 
we  could  call  npon  the  sessions  to  act  with  regard  t^ 
this  order,  they  might  perhaps  give  the  costs  ss  ancil~ 
lary,  but  I  see  nothing  of  the  kind. 

Rule  diicharged  wWiout  cort*. 
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Uko  v.  Eumuso  Fkkl, — Rkg.  v.  Louisa  Isaacs. 
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CBOWN  OASES  SSSE&VED. 
BaporMd  kr  Joiu  TaoHraos,  li«].,  BwitmerHtt-Ltw. 

Satardag,  Nov.  15,  1862. 

i^Befor*  Pollock,  C.B.,  Wigiitmah  snd  Wiluams, 

JJ.,  Chamhell,  B.  and  Mkllor,  J.) 

Bko.  c.  Edmund  Peel. 

Quarter  tmont—Juriididum — Larctng  upon  tit 

A  court  qfguttrter  seuimu  kat,  by  the  24  <f  25  Vict. 
c.  96,  «.  II 5,  jvriuiiclion  over  lie  offence  of 
taretni/  when  committed  upon  the  high  seat,  if  tiie 
offender  u  apprehended  wttkin  the  Juritdiction  of 
the  court  of  quarter  eettioni,  at,  e,  g.,  where  the 
offender  and  proteculor  were  tiothfclloic-pauengert 
in  a  vend,  and  the  lareeng  wat  comtniUtd  on  the 
high  teat,  between  Madrat  and  Point  de  GalU,  and 
the  offender  wot  a/iprehended  at  fSouthamjiton  and 
tried  at  the  borough  quarter  tettiout. 
Case  reserved  for  the  opinion  of  this  court  by  the 
Recorder  of  Sontharopton  (Hants). 

Tlie  prisoner  was  tried  before  me  at  the  [quarter 
sessions  for  the  borough  of  Sonthanpton  and  county  of 
the  town  of  Sontliainpton,  holden  by  me  on  the  20tb 
Oct.  last,  on  two  indictments,  in  which  he  was  charged 
witli  having  stolen,  on  tlie  14th  Sept.  Iiiat,  certain 
watches  and  mopeys,  tlie  property  of  Julin  James 
Tyler,  and  certain  handkerchiefs,  the  property  of 
■Bobert  Lee. 

The  prisoner  and  the  prosecutors  were  fellcw- 
passengers  on  board  a  British  steam-vessel,  the 
Ctt$uBa,  which  on  the  14tb  Sept.  was  on  the  high 
taeas  between  Madras  and  Point  de  Galle. 

The  articles  alleged  to  have  been  stolen  were  taken 
by  the  prisoner  from  the  cabins  of  the  prosecutors  while 
the  Candia  was  on  the  high  seas. 

The  prisoner  was  apprehended  within  the  borough 
«od  county  of  the  town  of  Southampton. 

The  prisoner  pleaded  guilty  to  both  indictments,  and 
iwas  thereupon  sentenced  to  three  calendar  montl.s' 
imprisonment  with  hard  labour  on  each  of  the  charges, 
'Under  which  sentences  he  is  now  in  custody ;  but  as  I 
-doubted  whether  a  court  of  quarter  sessions  could  have 
any  jurisdiction  over  larcenies  committed  on  tlie  high 
«eas,  I  reserved  a  case  for  the  opinion  of  the  Court  of 
Appeal. 

It  was  contended,  on  behalf  of  the  prosecution,  that 
the  115th  sectiun  of  the  24  &  25  Vict,  c  96,  gave 
.jurisdiction  to  any  court  of  quarter  sessions  in  cases  of 
larceny,  &&,  committed  on  the  high  seas,  if  the 
offender  bad  been  apprehended  within  the  jurisdiction 
of  that  court  of  quarter  sessions. 

I  request  the  opinion  of  the  Court  of  Criminal  Appieal, 
whether  or  not  I  had  jurisdiction  under  the  above 
section  to  try  the  prisoner  for  the  oSeuces  alleged 
against  him  in  the  indictments,  he  having  been  appre- 
4)cnded  within  the  jurisdiction  of  the  borough  and 
«onnty  of  the  town  of  Southampton,  of  which  X  am 
recorder.  Montague  Bbbe. 

The  24  &  25  Vict  o.  96  (Larceny,  &c  Act),  sect. 
115,  enacts  that  "All  indictable  olTenoea  mentioned 
an  this  Act  which  shall  be  committed  within  the  juris- 
diction of  the  Admiralty  of  England  or  Ireland  shall 
be  deemed  to  be  oSienoes  of  the  same  nature,  and  liable 
to. the  same  punishments  as  if  they  bad  been  oom- 
initted  upon  the  land  in  England  or  Ireland,  and  may 
be  dealt  with,  inquired  of,  tried  and  determined  in  any 
«onnty  or  place  in  which  the  offender  shall  ^  apprs- 
bended  or  be  in  custody,  and  in  any  indictment  for 
any  such  offences,  or  for  being  an  accessory  to  any 
such  offence,  the  venue  in  the  margin  shall  be  the  same 
as  if  the  offence  had  been  committed  in  such  county 
-or  plsce,  and  the  offence  itself  shall  be  averred  to  have 
been  committed  on  the  high  seas:  provided  that 
.Dothing  herein  contained  shall  alter  or  affect  any  of 


the  Liws  reUting  to  the  Gavernment  of  her  Hsjcsty's 
laud  or  naval  forces." 

\o  counsel  appeared  on  either  side. 

PoiXOCK,  C.  B. — In  this  case,  in  which  the  prisoner 
oommitted  the  larcenies  charj^ed  while  in  a  veaael  upon 
the  high  seaa,  we  are  of  opinion  that  the  convietioa 
was  righL  The  statute  gives  the  court  of  quarter 
sessions  jurisdiction  over  the  offences  mentioned  in  the 
Act,  which  would  otherwise  not  have  been  triable  at 
quarter  sessions,  if  the  prisoner  is  apprabended  within 
the  jurisdiction.  Here  it  appears  that  the  priacner 
was  apprehended  within  the  jnriadietion  of  the  Covt 
of  quarter  sessions  at  which  he  wai  tried. 

The  rest  of  the  Court  concurring, 

Coniiadon  mffinud. 


Reo.  v.  Louisa  Isaacs. 
if<dtciout  injurg  to  ptrton—Supplging  noama  tki»gte 

procure  a  mitcarriage — Intent. 
Under  the  24  4  25  Vict.  c.  100,  t.  59,  the  Umg  tup- 
plied  aiih  ialent  to  procure  the  mitcarriage  of  a 
momanwithdiildmutt  be  noxiontiititt nature.  Tlten- 
fore,  where  tie  thing  tupplied  and  taken  wat  of  > 
haniJett  character,  but  owing  to  tlie  imagination  of 
the  woman  beutg  powerfaUg  acted  upon  a  nit- 
carriage  entued,  it  wat  held  that  a  conviction  could 
not  Oe  tuttained. 

The  prisoner,  Louisa  Isaacs,  was  tried  before  me  st 
the  la^  quarter  sessions  for  the  county  of  Donet, 
held  on  the  I4th  Oct.  1862,  under  the  24  &  25  Vicu 
c  100, s.  59,  for  that  "she  unlawfully  did  nupply  t» 
one  William  Broadway  a  large  quantity  of  a  certain 
noxious  tiling  to  the  jurors  unknown,  knowing  that 
the  same  was  intended  to  be  unlawfully  used  or  em- 
ployed with  intent  to  procure  the  miscarriage  of  ane 
Emma  Wardner." 

Emma  Wardner,  the  prosecutrix,  was  at  the  time 
of  tlie  commission  of  the  alleged  offence  a  single 
woman  in  the  service  of  Mr.  William  Smith  of  Bland- 
ford,  and  whilst  in  snch  seivice  became  about  the 
month  of  May  last  in  the  family-way  by  the  laid 
William  Broadway  of  the  same  place. 

On  or  about  August  1st  last,  the  protecntiix 
then  being  about  three  months  gone  witli  child, 
William  Broadway,  in  consequence  of  what  be 
had  heard  from  some  one,  of  the  prisoner,  went 
to  the  prisoner's  house  in  which  she  lived  with 
her  husband,  and  asked  her  (her  husband  was 
not  present,  and  did  not  in  any  way  interfere)  if  «h« 
knew  anything  thit  would  bring  on  the  regular  courses 
of  Emma  Wardner,  the  prosecutrix.  The  prisoner 
replied  that  she  would  try  as  she  had  dona  for  others. 
and  then  asked  Broadway  bow  long  the  course)  hud 
stopped.  He  said  for  three  months.  The  prisiwer 
anawertd,  "  I  will  make  that  all  right  for  her,  if  sbe 
will  take  the  stuff  I  give  you."  The  prisoner  then 
gave  Broadway  three  bottles  and  one  half-pint  bottle 
all  full  of  something  of  a  dark  colour,  and  at  tbe  same 
time  stated  that  the  prosecutrix  was  to  take  a  wine- 
glass full  of  the  stuff  in  the  large  bottles  three  tmus 
a-day,  and  that  sbe  was  to  take  the  small  bottle  in 
two  doses  about  two  days  after  she  had  begnn  tbe  fint 
bottle.  This,  the  prisoner  added,  will  make  it  all  right 
for  her  in  about  eight  or  nine  days ;  she  said,  "  it  will 
not  hurt  her."  Whereupon  Broadway  took  away  the 
bottlea  and  carried  them  to  tbe  prosecutrix  and 
informed  her  of  tbe  directions  how  to  take  the 
stuff  contained  in  them  as  given  to  bim  by  tbe 
prisoner. 

The  prosecutrix  accordingly  the  same  evenug  they 
were  given  to  her  opened  one  of  the  largo  bottles,  and 
drank  a  wine-glass  full  of  the  stuff  that  came  from  iU 
She  then  went  to  bed;  she  felt  diszy  in  tbe  head,  and 
tbe  next  mommg  she  felt  stupid  in  tbe  head.    Bo- 
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a  ca«.  b.] 


Kku.  r.  EoMCXD  Okkb. 


[C.  Car.  B. 


■aimt  in  oooaeqiKDce  upprehn^iire  tliat  the  atnlT  in 
>tba  bottln  would  bort  her,  slie  took  no  more.  Tb« 
'bottlaa,  with  their  contents,  wer«  subieijaeutljr  handed 
«fer  to  a  Mr.  Daniell,  a  aorgeon  of  BUndford,  to  ba 
lulyaed  bjr  bill).  On  being  so  analjaed,  with  the 
uriatanee  of  Dr.  Ordinc,  a  eonaiderable  quantity  of 
■tareli  of  some  plant,  and  some  woody  fibre, 
wo  deposited.  Tlie  liquid  eraporated,  and  the  caa 
ocsped,  and  the  reanll  of  the  onalysia  waa,  that, 
IB  Ur.  Daniell'a  jadfment,  the  liqaid  in  the  bottles  waa 
tome  vegetable  deooction  of  a  barmlesa  character,  and 
«ieli  u  wonld  not  proenr*  a  miscarriage.  He  added, 
tbst  if  taken  with  the  belief  that  it  wonld  produce 
a  miscaniags,  it  might,  by  acting  on  the  iinagina- 
liog,  prodooe  that  effect,  although  otherwise  of  a  per- 
-ftctly  liarmleaa  character. 

Tbe  abore'  facts  being  ptOTed,  I  lefl  the  case 
to  the  jury,  and  in  doing  so  said  it  seemed  to 
(•  doobtfol,  upon  the  authorities,  wliether  it  was 
Mccssaiy  that  the  thing  aupplied  ahonld  be  of 
a  loiiaas  diaracter  or  not,  and  that  the  reported 
'Cacewere  conflicting  on  this  aabject.  I  then  read 
to  them  the  judgment  of  Vaughan,  B.,  in  Coe't  case,  6 
C  &  P.  403,  where,  referring  to  words  similar  to 
these  employed  in  the  sutate  above  cited,  be  said  : 
'^It  is  with  the  intention  the  jury  have  to  do,  and 
illitt  priaoner  adminiatered  a  bit  of  bread  merely 
with  tbe  intent  to  procure  abortion,  it  is  snfficient  to 
«oattibite  the  offence  contempUted  by  the  Act  of 
Fitlisment ;"  and  added,  tliat  a  more  recent  case 
tbtw  so  much  donbt  on  this  point  that  I  would  not 
dirKt  them  poaitively  on  this  head. 

I  did  not  give  any  direction  a*  to  whether  the  stuff' 
above  mentioned  was,  in  my  opinion,  •  noxious 
tldog. 

I  read  to  the  jury  the  words  of  the  indictment,  tnd 
tdd  them  to  dedde  first  on  the  intent  (•ug^esting  that 
<tiis  jnisoner  might  have  had  no  such  intention,  but  nsed 
Ixr  reputation,  such  aa  it  wu*,  aa  a  mcanii  of  making 
mnieyj,  and  if  necessary,  then  to  consider  whether 
tke  evidence  aatiafied  them  that  the  stuff  was 
■^Boaona." 

Tlie  jniy  found  the  prisoner  guilty  of  the  intent  and 
tbst  the  tlung  was  noxious,  whereupon  I  forebore  to 
<p>as  judgment,  and  the  prisoner  was  discharged  upon 
neognlsance  of  bail  to  appear  and  receive  judgment 
«liea  called  upon  to  do  so. 

And  I  now  beg  to  uk  the  opinion  of  tbe  court 
vbether,  upon  the  facts  above  set  out,  taken  in  con- 
j'saction  with  my  remarks  in  summing  up,  the  priMuer 
■as  rightly  convicted,  and  to  make  such  order  aa  the 
Jotice  of  the  case  may  require,  stating  whether  both 
^ffiitions  ought  to  hare  beeu  left  to  the  jury. 

PoBTMAK,  Chairman. 

No  eoimsel  nppeared  for  the  prisoner. 

ftoii  for  tbe  prosecution. — This  case  was  reserved 
iv  tbe  opinion  of  this  court  as  to  whether  Jtex  T. 
Cse,  6  a  &  P.  403,  is  kw  since  the  recent  Act. 

WieaniAS,  J. — ^To  support  this  indictment  it  most 
■*ffr  in  evidence  that  it  waa  a  noxious  thing.- 

WiLUAXs,  J. — The  jury  have  found  it  was  a 
-sexioua  thing,  but  the  renl  question  is,  wliether  there 
"VM  any  evidence  of  its  being  so. 

VioimcAii,  J. — Snppose  it  had  been  water  merely, 
'Weald  that  have  sustained  this  charge  ? 

^oois. — The  medical  man,  in  reply  to  that  question, 
etid  that  eran  water  might  produce  abortion,  if  the 
■iBspnstion  of  the  female  were  so  acted  npon  as  in 
(lis  case. 

■POLutCK,  C.  B.— Many  years  ago  a  person  wss  tried 
<br  witcfamift.  The  judge  told  the  jury  tliat  the 
<raB»  ooBsiatad  in  the  intention,  and  tbe  jury  found  a 
nrdict  of  guilty.  The  Crown,  however,  granted  a 
fiaa. 


Williams,  J. — The  language  of  tbe  statate(a)  ia, 
"  knowing  that  the  same  is  intended  to  be  osed  with 
intent  to  procure  miscarriage." 

Pollock,  C.  B. — We  are  all  of  opinion  that  the 
thing  intended  by  the  statute  must  be  noxious  in  its 
nature.  ___    Convietum  qwahtd. 

Reo.  0.  Edul'xd  Dreb. 
Ftlonioiu  rteeivhg — Pmperti/  of  hiuband  Jbund  in 
poutuum  of  man  living  ailh  prosecutor'*  m/e — 
Evidemee. 
The  prisoner  lodged  at  the  proteeulor'e  haute  about  a 
fear,  and  then  left,  but  at  what  tine  or  in  what 
mnnner  did  not  appear.     On  the  next  dag  the  pro- 
eecutor'i  wife  left  vtiih  a  imall  bmdle.    The  nrticlet 
mentioned  in  the  indictment  were  then  mined  by  the 
protecutor,  and  were  of  too  great  bulk  to  have  been 
onntained  in  the  bundle  tiJxn  by  the  wife.     Two 
dayt  q/ienoarJt  the  prisoner  was  apprehended  i» 
company  with  the  prosecutor's  wife  o*  board  a  oessel 
bound  Jor  Quebec,  the  wife  passing  by  the  prisoner's 
name ,-   and  Ae  missing  articles  were  found  part 
in  the  prisoner's  cabin,  and  some  on  his  person : 
Held,  that  the  prisoner  could  properly  be  oonvicted 
lUNm  this  evidence  of  feLmiuusly  receiving  the  ar- 
ticle*, well  knowing  the  same  to  have  been  felo- 
niously stolen  by  a  certain  evil-  d'*po*ed  periou. 
Edmund  Deer  was  indicted  and  tried  before  me  at 
the  last  Midsummer  quarter  sessions  for  the  coun^  of 
Glamorgan. 
The  following  is  a  copy  of  the  indictment : — 
"  GUmorgansliire,  to  wit — The  jurors  for  our  Lady 
the  Queen  upon  their  oath  present  that  Edmund  Deer, 
Iste  of  Mountain  Ash,  in  the  pariah  of  Aberdare,  in  the 
county  of  Glamorgan,  railway  ;>oliceman,  at  the  poriali 
aforesaid,  in  tbe  county  aforeaitid,  on  the  8lh  day  of 
April   1862,  feloniously  did  steal,  take  and  carry  away 
one  punte  and  I OA  of  money,  one  pair  of  sheets,  one 
pair  of  blankets,   one   feather   pillow,  two    pieces  of 
flannel,  one  alpaca  gown,  two  cashmere  shawls,  one  oot- 
ton  >birt,   one  atuff  gown,  one  pair  of  scissors,  two 
towels,  one    bolster-case,  two  knives,  two  forks,  two 
spoons,  three  and   a  half  yards  of  black  cloth,  one 
piece  of  pilot  cloth,  one  diaper  table-cloth,  one  clothes- 
brusli,  one  razor,  one  pilot-cloth  coat,  one  square,  one 
hammer,  two  gimlets,    one   pair   of  compasses,  one 
spokesbave,  one  goug<>,  one  file,  one  diiiMl  and  one 
bradawl,  of  the  gopds  and  cliattels  of  William  Bartlett, 
against  tbe  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

"  And  the  jurors aforesiid  upon  their  oath  aforesaid 
do  further  present,  that  the  said  Edmund  Deer,  on  the 
day  and  year  aforesaid,  feloniously  did  receive  one 
purse  and  10/.  of  monry,  one  pair  of  sheets,  one  pair 
of  blankets,  one  feather  pillow,  two  pieces  of  flannel, 
one  alpaca  gown,  two  cashmere  shawls,  one  cotton 
shirt,  one  stuff  gown,  one  pair  uf  sdasors,  two 
towels,  one  bolster  case,'  two  knives,  two  forks, 
two  spoons,  three  and  a  half  yards  of  black  doth, 
one  piece  of  pilot  cloth,  one  diaper  table-cloth,  on< 
dothes-bmsh,  one  raxor,  one  pilot-cloth  coat,  one 
square,  one  hammer,  two  gimlets,  one  pair  of  corn- 
pisses,  one  spokeshave,  one  gouge,  one  file,  one  chisel 
end  one  bradawl,  of  tbe  g-wda  and  chattels  of  the  said 
William  Baitlctt,  then  lately  before  feloniously  stolen, 
taken  and  carried  away  by  a  certain  evil-disposed 
person  (he,  the  said  Edmund  Deer,  then   and   there 


(a)  i*  &  IS  Vlot  c  loa  a.  59 :  "  Whosoever  shall  enlaw- 
fnlly  soppl  J  or  proenre  sny  poison  or  other  noxious  thtnic, 
or  any  instrument  or  thine  whatsoever,  knowing  that  the 
same  is  intended  to  Im  Dnlawrally  naed  or  emptored  with 
Intent  to  proenre  the  mlsMiriaite  of  any  wooan,  whether 
•he  be  or  be  not  with  child,  shall  be  gnilty  of  a  misde- 
meanor, and  betnff  convicted  thereof  sbsll  be  itoble,  at  the 
dlKTeilon  of  theeonrt.  to  be  iiept  in  penal  servltode  for  the 
term  of  three  yum,  or  to  be  imprisoned  tm  any  t«tm  not 
exceeding  two  years,  with  or  wilbont  hard  Ubonr." 
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Rko.  r.  Joiix  tlAasKY. 


[C.  Cas.  R. 


well  knowinK  the  said  goodi  and  ekatteU  to  have  been 
felonionaljr  stolen),  against  the  form  of  the  statute  in 
sach  case  mude  and  prorided,  and  against  the  peace  of 
oar  Lady  the  Qaeen,  her  crown  and  dignity." 

It  appeared  in  evidence  that  the  prisoner  had  lived 
in  the  honsa  of  the  prosecntor  William  Bartlett  as  a 
lodger  for  ahont  a  year,  np  to  the  8th  April  1862,  on 
which  day  he  left.  There  W4s  no  evidence  as  to  the 
time  or  manner  of  bis  leaving.  On  the  folloiring  day 
Sarah  Bartlett,  the  proeecntor's  wife,  left  her  home. 
Her  danghter,  a  girl  of  years  of  age,  accom- 

panied her,  and  proved  that  she  left  with  only  a  small 
bnndle  nnder  her  arm.  Bartlett,  on  returning  from 
his  woik  on  the  same  evening,  missed  the  diiferent 
articles  ennmerated  in  the  indictment. 

On  Tlmraday,  lOth  April,  a  policeman  waa  sent  to 
Liverpool,  and  on  Friday,  llth  April,  he  apprehended 
the  prisoner  in  company  with  the  prosecutor's  wife, 
who  was  passing  ander  the  name  of  Mri.  Deer,  on 
board  the  CuOodm,  in  the  river  Mersey,  bonnd  to 
Qnebec,  for  which  place  tickets  in  the  name  of  Mr. 
and  Mrs.  Deer  were  fonnd  on  prisoner. 

The  whole  of  the  property  missed  was  found  in  the 
prisoner's  cabin  iind  on  his  person,  and  was  of  a  bulk 
and  weight  which  ooold  not  have  been  comprised 
in  the  wife's  bnndle,  and  consisted  of  one  purse,  lOA 
in  money,  one  pair  of  sheeta,  one  pair  of  blankets,  one 
feather  pillow,  two  pieces  of  flannel,  one  alpaca  gown, 
two  cashmere  shawls,  one  cotton  shirt,  one  stuff  gjwn, 
one  pair  of  adssora,  two  towels,  one  bolster-case,  two 
knives,  two  forks,  two  spoons,  three  and  a  half  yarda 
of  black  cloth,  on  piece  of  pilot  cloth,  one  diaper  table- 
cloth, one-dothea  brush,  one  raior,  one  pilot-cloth  coat, 
one  square,  one  hammer,  two  gimlets,  one  pair  of 
compasses,  one  spokeshave,  one  gouge,  one  file,  one 
chisel  and  one  bradawl. 

There  was  no  farther  evidence  as  to  who  had  taken 
the  articles  from  Bartlett's  house. 

The  jnry  fonnd  him  guilty  of  receiving  knowing  the 
goods  to  have  been  stol.n,  and  the  prisoner  was  there- 
upon sentenced  to  be  imprisoned  and  kept  to  hard 
labour  for  six  calendar  months,  and  is  now  in  prison. 

After  the  jury  had  been  discharged,  upon  the  appli- 
cation of  the  counsel  for  the  prisoner,  I  reserved  for 
the  consideration  and  decision  of  the  Court  of  Criminal 
Appeal  the  question,  being  whether  such  verdict  could 
he  sustained. 

No  counsel  appeared  on  either  side. 

Pollock,  C.B. — The  facts  in  this  case  are,  that  the 
prisoner  lodged  iu  the  house  of  the  prosecutor,  and  that 
lie  disappeared  shortly  aflter  the  prosecutor's  wife  left, 
taking  with  her  a  small  bundle.  Then  the  prisoner  was 
found  with  the  property  of  the  husband,  some  in  his 
poasasaion  and  a  part  on  bis  person.  The  husband's 
property  waa  gone,  and  could  not  bare  been  taken 
away  by  the  wife,  as  her  bundle  could  not  have  con- 
tained it,  and  the  whole  of  it  waa  sliortly  afterwards 
found  in  the  prisoner's  cabin  and  upon  his  person.  The 
property  was  gone,  and  the  reasonable  supposition  is 
that  it  was  stolen.  It  waa  then  found  shortly  after  in 
pnesession  of  the  prisoner.  We  think  that  there  was 
evidence  from  which  the  jury  might  draw  the  inference 
which  they  have  drawn,  and  that  the  conviction  must 
be  sustained.  Cmtiction  affirmed. 

Bn>.  V.  John  Massbt. 

Bakbruft — Coneealuig,  tmbezdrng  and  not  ditdoting 
goodi—lndkttHoit—Suffieiateg. 

A»  indictment  agauut  a  bankrupt  for  embezdanent. 
4e.  tindtr  Oe  13  ^  13  Viat.  c.  106,  vhich  alleget 
Ikat  it  eommUted  an  act  of  bantruptcg  "  bg  being 

,  unable  to  meet  hit  engagementt  with  hit  creditor*^ 
and  bg  Jiiing  hit  petition  to  the  court"  but  omili  to 
etate  that  tueh  petition  mt  founded  upon  a  deela- 
•vtion  cf  intolt*»<y,  it  bad. 


Case  reserved  for  the  opinion  of  this  Court  by 
Blackburn,  J. 

The  prisoner  was  tried  before  me  at  the  last  Staf- 
fordsliire  Assizes,  on  an  indictment  of  which  the 
following  is  s  copy : — 

"  Staffordshire  lo  wit. — The  joron  of  our  Lady  the- 
Queen,  upoa  their  oath  present,  that  heretofore,  and. 
before  the  committing  of  the  offence  hereinafter  men- 
tioned, to  wit,  on  the  14tb  day  of  September  1861,. 
John  Mnssey,  being  a  trader  within  the  meaning  of  the' 
laws   relating   to   bankmptcy.  was  indebted  to  John 
Thomas  Warrington,  late  of  Hanley,  in  the  county  of 
Stafford,   cheesefactor,    in  a  certain   sum   of   money 
exceeding  the  sum  of  fifty  pounds,  to  wit,  in  the  snn^ 
of  one  hundred  and  twenty-five  pounds  one  shilling  sal 
one  penny,  for  the  price  and  value  of  certain  goods  and< 
merchandise,   before  then   sold  snd  delivered  by  th» 
said  J.  T.  Warrington  to  the  said  John  Massey,  and) 
that  the  said  John  Massey,  so  being  snoh  trader,  and' 
indebted  as  aforesaio,  afterwards,  to  wit,  on  the  day 
and  year  aforesaiil,  did  commit  an  act  of  bankrtiptcy 
by  being  unable  to   meet   his   engagements  with  hte 
creditors,  and  by  filing  his  petition  in  the  Court  of 
Bankmptcy  for  the  Birmingham  district,  for  adjudica- 
tion of  bankruptcy  against  himself.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  afterwards,  to  wit,  on  the  16th  day   of  Sept.,  ta 
the  year  aforesaid,  upon  the  said  petition  for  an  abju- 
dication of  bankruptcy  against  himself  being  so  filed  in 
the  Conrt  of  Bankniptry,  the  said  J.  Haaaey  waa  there- 
upon declared  and  adjudged  bankrupt;  and  the  said  J. 
Massey  so  being  adjudged  and  declared  bankrupt,  aftar- 
wards,towit,ontheday  and  year  last  aforesaid,  feloniously 
did  remove,  conceal  and  embezzle  a  certain  part  of  bis- 
personal  estate  to  the  value  of  ten  pounds  and  upwards, 
that  is  to  say,  three  chests  of  tea,  one  box  of  tea  oiT 
the    weight    of    four    hundred    pounds,  one  hnadred. 
pounds  weight  of  coffee,  sixty  boxes  of  eigan  and 
thirty  meerschaum   pipes,  and  diven  other  valuable' 
goods  and  chattels,  with  intent  to  defraud  the  credi- 
tors of  him  the  said  J.  Massey,  against  the  form  of  the- 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Sovereign  Lady  the  Queen,  her  oowik 
and  dignity. 

"  Second  count. — And  the  jurors  aforesaid,  opoo. 
their  oath  aforessid,  do  further  present,  that  hentoloi» 
and  before  the  committing  of  the  offence  hereinafter 
mentioned,  to  wit,  on  the  I6th  day  of  September  1861 
the  said  J.  Massey,  having  committed  the  act  or  acta, 
of  bankruptcy  aforesaid,  was  duly  declared  and  ad- 
judged a  bankrupt  as  aforesaid,  upon  his  own  petition 
to  the  court  as  aforesaid, and  afterwards  and  within  the 
time  limited  by  law  in  that  behalf,  to  wit,  on  the  day 
and  year  aforesaid,  the  said  J.  Massey  surrendered, 
himself  to  the  said  Court  of  Bankruptcy,  and  waa  then 
duly  sworn  and  then  suhuiilted  himself  to  be  ex- 
amined before  the  said  court,  and  that  the  said  J. 
Massey,  upon  the  said  examination,  feloniously  did  not 
discover  three  chests  of  tea,  one  box  of  tea  of  th»' 
weight  of  four  htmdred  ponndi,  one  hundred  poood» 
weight  of  coff'ie,  sixty  boxes  of  cigars,  and  thirty 
meerschaum  pipes,  and  divers  other  valuable  goods  and 
chattels ;  and  that  the  said  J.  Massey,  upon  his  said 
examination,  feloniously  did  not  discover  how  or  to- 
wbom,  or  npon  what  consideration,  or  at  what  time  or 
times,  be  disposed  of,  assigned,  or  tranafeired  the  aaine, 
the  same  not  having  been  really  and  bond  fide  bef<ae- 
then  sold  or  disposed  of  in  the  way  of  his  trade,  or 
laid  out  in  the  ordinary  expenses  of  his  family,  witb 
intent  thereby  to  defraud  the  creditors  of  him,  theaaid 
J.  Massey,  against  the  form  of  tlie  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Qneen,  her  crown  and  dignity.** 

'At.  WaterBeld,  the  registrar  of  the  Conrt  of  Bank- 
ruptcy at  Birmingham,  prodaoed  a  docnment  nnder 
the  seal  of  the  Court  of  Bankruptcy,  purporting  to  b*; 
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a  Cju.  b.] 


Reo.  v.  Uamilton  Thompsoh. 


[C.  Cas.  B. 


*a>fj  of  a  dreUntioD  oi  iiuolvency  hf  the  prisoner 
ia  Ike  form  contained  in  lehednle  D.  to  the  Bankmpt 
Ltir  ConiolidatioD  Aet  1849,  bearinf;  date  14th  Sept. 
1861,  and  porporting  to  be  attested  b;  William  Allen, 
attamaj-at-Iaw,  and  certified  by  Mr.  Waterfield  in  the 
-foUowing  form :— "  I  hereby  certify  the  above  to  be  a 
tnw  copy  of  the  declaration  of  insolvency,  filed  with 
tbs  ngMni  of  the  Court  of  Bankroptcy  for  the  Bir- 
■nia^ia  diitiiet,  on  the  I4th  day  of  September 
1861.  "  C.  Watbrfibld,  Begiolrar." 

Ha  alio  prodnoed  a  petition  by  the  prisoner  also 
lautag  date  14th  Sept.  1861.      This  was  an  original 
doeonKnt,  and  was  also  under  the  seal  of  the    court, 
sad   he    prodnoed    the   adjudication    of    bankruptcy 
apusst  the  prisoner,  dated   16tb   Sept.  1861.    This 
was  also  both  an  original  document  and  under  the  seal 
of  the  ooort.     There  were  other  documents  in  bank- 
niptey  produced,  not,  however,  material  to  the  points 
reiernd.     The  clerk  to  Ur.   Allen  (the  attorney  at- 
tMtisg  the  declaration  of  insolvency)  was  called  as  a 
witness,  and  proved  that  Mr.  Allen  acted  as  the  at- 
tsoey  for  the   prisoner  in  the  matter  of  tlie  bank- 
npt^,  that  the  witness  saw  the  prisoner  sign  both 
tin  petition  and  the  declaration  of  insolvency ;  that  he, 
the  witness,  on  the  I4th  Sept.,  accompanied  him  to 
the  Court  of  Bankruptcy,  Birmingham,  and  saw  him 
leave  the  declaration   of  insolvency  there.     The   re- 
gistrar of  the  oonrt  having  refreshed  his  memory  by  a 
memorandum  on  the  petition,  proved  that  the  deoUr*. 
tiog  of  insolvency  was  delivered  into  his  hands  for  the 
furpoM  of  filing  before  half-paat  eleven   o'clock  in 
thenonung  of  I4tli  Sept.    He  could  not  remember 
-aaything  by  independent  memory  as  to  this  petition, 
bit  that  he  awd  it  was  his   general  practice  to  aee 
that  the  declaration  of  insolvency  was  filed  befure  re- 
'Caring  the  petition  founded  on  it.    There  was  ample 
-STideooe  on  the    merits  against  the  prisoner.    The 
frisouCT's     conniel    objected    that    the    indictment 
was   wholly    and    incurably    bad,    as    it    not    only 
Si  not  all^e  that  the  prisoner   had  been   adjudi- 
«tfsd  bankrupt  on  a   valid   act  of  bankruptcy,  but 
aieind  tiiat  be  had  been  adjudicated  bankrupt  on  what 
was  net  an  aet  of  bankruptcy.   He  aUo  contended  that, 
iadepeodently  of  the  objection  to  the  form  of  the  in- 
■dietomtt,  tin  evidence  did  not  show  that  the  prisoner 
"Was  duly  adjudicated  bankmpt,  as  he  said  that  there 
was  not  legal  evidenoi  that  the  declaration  of  insolvency 
WIS  in  fact  Sled  before  the  petition,  and,  as  he  said,  the 
sttonuy  who  purported  to  attest  it  ought  to  have  been 
called  aa  •  witness. 

Ho  other  objection  was  made  to  the  formal  proof  of 
Iks  kankmptcy,  and  the  pnaecution  were  not  prepared 
10  supply  any  aidditional  evidence  of  it.  I  would  not 
step  the  eaae  on  these  objections,  but  left  the  case  to 
the  jury  on  the  merits,  and  they  found  the  prisoner 
guilty. 

In  answer  to  a  qoeation  from  me,  they  said  that  they 
Wievcd  that  in  fact  the  declaration  of  insolvency  was 
4]sd  before  the  petition  on  the  same  day. 

I  reserved  the  points  whether  the  prisoner  was  on 
-the  evid«Doe  on  Oils  indictment  properly  convicted. 
The  ptisoner  was  then  tried  and  convicted  on  a  charge 
<f  Bnsdemeanor.  He  was  sentenced  on  that  to  one 
ysar'a  inpriaonment  with  hard  labour,  and  on  the  pre- 
mt  ladi^ineiit  to  three  years'  penal  servitude  con- 
-CBtantly  with  the  other  sentence. 

The  qoeation  for  the  opinion  of  the  Court  was 
'Whether  the  conviotbn  waa  proper. 

Coluc  Blackbdbs. 
Bttngd  for  the  prisoner. — ^The  indictment  is  bad. 
It  aDsges  that  the  prisoner  was  adjudicated  a  bankmpt 
■pao  his  own  petition,  but  does  not  allege  that  the 
s4iaGeatioa  was  founded  upon  a  petition  of  insolvency. 
TVsn  at*  three  modes  of  proceeding  in  bankroptcy : 
I.  Ondsr  the  arrangement  cUinses  of  the  Act; 
•^  Upaa  a  petition  prtaented  by  a  creditor.    3.  Upon 


a  petition  presented  by  the  debtor  himself  under  the 
12  &  13  Vict.  0.  106,  s.  70,  which  enacts,  that  if  any 
such  trader  shall  file,  tc  a  declaration  in  writing, 
&c.  that  he  is  unable  to  meet  bis  engagements,  every 
such  trader  shall  bs  deemed  thereby  to  have  committed 
an  act  of  bankruptcy  at  the  time  of  filing  such  declara- 
tion, provided  a  petition  for  adjudication  of  bankroptcy 
shall  be  filed  by  or  against  such  trader  within  two 
months  from  the  filing  of  mob  declaration.''  The  in- 
dictment does  not  set  out  any  act  of  bankruptcy,  (a) 
It  .should  have  stated  that  the  bankmpt  filed  bis 
petition  of  insolvency.  Sect.  89  provides  that  the 
mode  of  procedure  to  obtain  adjudication  shall  be  by 
petition.  But  an  a^udication  in  the  case  of  the  bank- 
rapt's  own  petition  must  be  founded  upon  the  petition 
of  insolvency.    (He  was  then  stopped  by  tlie  court.) 

Rodifort  Clarit  for  the  proeecution. — It  is  suffi- 
cient to  state  in  the  indictment  merely  that  the  person 
was  adjudicated  a  bankropL  [Mellok,  J. — But  that 
you  have  not  done.  You  have  stated  a  special  act  of 
bankmptcy,  "  that  the  priaoner  committed  an  act  of 
baukraptcy  by  being  unable  to  meet  his  engagementa 
with  his  crsditors,  and  by  filing  hia  petition  to  the 
Court  of  Bankraptqy."  And  yon  have  not  alleged 
that  the  prisoner  filed  bis  decUration  of  insolvency 
pursuant  to  seek  70.  Cbanneli.,  B. — Ii  would 
have  dune  if  you  bad  atated  that  he  had  filed  his 
declaration  of  insolveucy — that  he  was  nuable  to  meet 
his  engagementa  with  his  creditors.  Pollock,  C.B.— 
Was  it  necessary  to  aver  what  the  act  of  bankmptcy 
was?  Would  it  not  have  been  sufficient  to  state 
merely  that,  oa  his  petition  for  adjudication  being 
filed,  he  was  therenpon  adjudicated  a  bankmpt  7]  It 
would,  and  then  the  principle  ostnta  rilt  acta  pnt- 
nisuinAir  would  have  applied. 

WiaKTMAn,  J. — But  here  the  contrary  unfortu- 
nately appears. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  in- 
dictment cannot  be  supported.  It  might  have  done 
under  the  recent  Act  of  1861,  but  it  is  not  sufficient 
under  the  12  St  13  Vict.  c.  106,  which  Act  wss  in 
force  at  the  time  the  offence  waa  committed.  Our 
judgment  must  therefore  be  for  the  deft. 

The  rest  of  the  Court  conenrring, 

^^^     CoavictioH  quathed. 

Bbo.  v.  Uamiltob  Thompsok. 
F<Jm  prtttnoit—Lmrctitf. 
It  wot  lk»  thilf  of  Me  pritamirf  a  oUrk,  to  paj/  dock 
dmtt  upon  goods  nporltd  bg  his  matter,  aiK<  i^Mis 
a$eeiittimmg  lie  amoiml  rtqwrad  upoa  tack  Khf'* 
export  btfure  peufmg  it,  to  otlai»  lie  ntmfnm  kit 
wuattr't  catk'htiftr.     Tht  pritoaer,  kmowau/  that 
II.  St,  onlg  wat  dmt  oa  mm  ofthoot  dagi,  frattit- 
leatb)  rtprtteattd  to  tie  aaik-teeper  that  a  larger^ 
turn  vat  doe,  and  kaviag  obtataod  that  he  paid  the 
IL  3s.  and  apprtpriattd  tie  difirenee : 
Held,  fiat  although  Ih*  emdeace  would  iave  been  tiifi- 
eioat  to  tupport  on  iudietmint  for  falte  preUaeet, 
he  teat  not  guUlg  oflameitg. 
Case  rsMrved  by  the  Beoorder  of  Liverpool. 
At  the  Court  of  Quarter  Sessions  of  the  peace  hoUeu 
ta  and  for  the    borough  of  Liverpool,   on  the  1 4th 
Sept.  1862,  Hamilton  Thompaon  was  tried  before  me 
npon  an  indictment  containing  three  counts,  charging 
him,  that  he,  being  servant  of  one  Edward  Evans  and 
othos,  did  feloniously  steal    three  separate  sums  of 
money  their  property. 

The  proeecnton  ware  wholesale  druggists,  carrying 
on  bnsinsss  at  Liverpool,  and  ware  in  the  habit  of  ox- 
porting  drugs  to  eustomeit  and  ooniigneea  abroad. 

The  prisoner  waa  their  dark  and  servant.  It  was  a 
portion  of  bis  duty  to  pay  dock  and  town  dues  which 
m^ht  be  due  upon  goods  exported  by  the  proseeniors. 


(a)   Set  Jlv.T.Zaii<ii,TCoxCnin.CM.8t, 
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C.  Cah.  R.] 


Reo.  p.  S.  J.  Heasy. 


[C.  Cas.  B, 


Upon  ascertaining  the  amoant  required  for  that 
purpose  upon  each  day's  export,  it  was  his  dutjr  before 
pajing  it  to  apply  for  and  obtain  it  from  the  prose- 
cutor's cash-keeper,  and  having  obtained  it  to  pay  it  over. 

It  was  proved  under  the  first  count,  that  on  the  2l8t 
Aug.  1862  there  was  required  to  pay  dock  and 
town  dues  upon  goods  exported  by  the  prosecutors 
the  sum  of  W.  St.,  and  no  more  was  paid  by 
the  prisoner  on  behalf  of  the  prosecutors  for  such 
dock  and  town  dues.  It  was  also  proved  that  upon 
that  day  the  prisoner,  knowing  that  R  3*.  and  no 
more  "Was  really  due,  franduftntly  represented  to  the 
cash-keeper  of  the  prosecutors  that  3/.  Ids.  4d.  was 
really  due  from  prosecutors  for  such  dock  and  town 
dues,  and  that  he  fraudulently  obtained  the  sum  of 
3/.  lOi.  4d.  from  the  said  cash-keeper  by  such  repre- 
sentation, intending  at  the  time  he  so  obtained  it  to 
appropriate  the  difference  to  his  own  use  and  defraud 
his  masters  of  the  same,  and  it  was  proved  .that  be 
did  so  appropriate  such  difference,  being  the  sum  of 
2/.  7#.  4d 

The  second  and  tbu-d  counts  wen  lupported  by 
similar  proof. 

It  was  submitted  by  the  counsel  fur  the  prisoner 
that  the  above  evidence  did  not  disclose  a  case  of 
felony,  and  that  if  the  prisoner  had  committed  any 
offence  in  law  it  was  that  of  obtaining  money  by  faUe 
pretences,  and  in  support  of  this  view  he  dted  £ef.  v. 
Jo$epk  Barnes,  2  Den.  0.  C.  i9  ;  5  Cox  C.C.  112; 
20  L.  J.  34,  H.  C. 

I  was  of  opmion  that  the  facts  in  JReg.  v.  Bama 
were  distinguishable  from  the  facts  m  thU  case,  inas- 
much as  then  the  money  was  delivered  to  the 
prisoner  with  the  intent  of  parting  with  it  wholly  to 
him  in  repayment  of  sums  supposed  to  have  been 
already  disboned  by  him  on  account  uf  his  employers ; 
while  here  it  was  delivered  to  him  to  be  disbursed  in 
future  on  acoount  of  his  employers,  so  that  the  pro- 
perty in  the  money  was  not  parted  with  by  the 
praaecnton,  but  the  possession  only,  and  I  thonght 
that  the  prisoner  mij;lit  be  found  guilty  of  felony. 

The  jury  fonnd  the  prisoner  guilty,  and  I  respited 
judgment  and  remanded  the  prisoner  back  to  the 
Liverpool  borough  gaol,  reserving  the  question  whether 
the  prisoner  on  the  foregoing  state  of  facts  was  pro- 
parly  found  guilty  of  felony. 

Lililer  for  the  prisoner. — The  facts  of  this  case 
are  not  distinguishable  from  those  in  Jleg.  v.  Bamet. 
That  ease  entirely  followed  MitcheWt  case,  2  East 
V,  C.  830,  were  it  waa  held,  that,  although  the  pii- 
soner  might  have  been  convicted  for  false  pretences, 
a  oonviclion  for  larceny  could  not  be  sustained. 
[WiLUAUg,  J. — The  difficulty  is  to  lay  one's  finger 
upon  aoy  partioular  coin  stolen  by  the  pruoner,  because 
he  wa*  paid  in  the  lump,  and  was  justly  entitled  to  a 
part  of  what  he  received.]  So  in  Rug.  v.  BauuU, 
8  Cox  C.  0.  491,  the  same  principle  was  acted  upon. 

Ltofrio  Temple  contra. — The  prisoner  could  not 
have  been  indicted  for  false  pretences,  for  the  pre- 
tence was  of  doing  something  in  futaro,  [Mkixor, 
J. — The  prisoner  might  have  been  indicted  for  pre- 
tending that  more  was  dne  than  really  was :  that's  a 
fact.]  The  prisoner  undertook  to  disbnrM  the  money 
for  the  prosecutors  mfiUuro.  [Pollock,  0.  B. — ^No 
doubt  there  was  a  misrepresentation  of  something  to 
be  done  by-and-by,  but  there  waa  also  a  misrepresenta- 
tion of  an  existing  fact.  Wioiithak,  J. — Then  there  is 
the  question  suggested  by  my  brother  Williams — how  is 
the  particular  coin  to  be  distinguished  ?]  7'his  is  like 
Ueg.  V.  Robitu,  I  Dear  C.  C.  418,  6  Cox  C.  0.  420, 
where  one  servant  was  induced,  by  false  npresentition, 
to  part  with  goods  to  anothsr  servant,  who  appro- 
priated them  ;  and  this  was  held  to  be  larceny. 

Pollock,  C.  B.— No  doubt  this  prisoner  obtained 
(he  money  by  false  pretences,  but  we  are  of  opinion  i 
is  not  laroeny.  VMvietion  quaihed. 


Reo.  v.  S.  J.  Meant. 

Practice —  Verdict — Right  of  judge  to  direct  jtay 

to  recofuider. 

A  judge  it  not  bound  to  record  a  verdiel  tMdt  ht 

thinJee  doee  not  anumnt  to  guibg  or  not  giuUl^ 

unlet*  Ihejurg  reguett  him  to  record  il. 
Upon  an  indictment  for  falu  preiencet,  thejtoyfimnt 

the  prieoner  guil'g  of  obtaining  the  properly  bg  the 

falie  pretencet  alleged,  but  aided,  that  thry  thought 

he  meant  to  pagfor  it  ;    and  the  judge  refuted  to 

receive  tueh  verdict,  and  told  them  tifg  muitjbut 

the  pritonar  guilty  or  not  guilty,  and  lift  ih»fad» 

again  for  their  comideration  : 
It  teal  held,  that  a  verdict  of  guilty  wAici  they  tha^ 

found  voat  nutainablt. 

Case  reserved  at  the  Middlesex  Sessions. 

The  prisoner  was  tried  before  me  on  the  8th  Oct. 
1862,  for  obtaining,  by  false  pretences,  of  one  pcnon, 
a  printed  book  of  the  value  of  16j.  6<i.;  of  another 
person,  6s.  in  money ;  and  of  another  person,  lOt.  in 
money  and  good*  to  the  amoant  of  21. 

The  false  pretences  consisted  of  the  production,  by 
the  prisoner,  of  two  forged  letters,  written  on  psper 
improperly  obtained  from  the  International  Exhibition. 
The  letten  were  alike  in  all  respects  rxcept  the  dat* 
and  the  particular  amount  of  money,  and  were  npre- 
tented  by  the  prisoner  to  be  genuine. 

The  earliest  in  date  was  as  follows  :— 

The  Boyal  Arms  wen  in  the  margin,  and  tbe  heading 
was  printed,  *' International  Exhibition  1862.  Htr 
Majeaty's  Commissionetv,  the  Earl  Granville,  KG., 
chairman." 

The  remainder  was  proved  to  be  in  the  prisoner's' 
handwriting. 

"  Exhibition  bnilding.  South  Kensington,  \7. 

"Aug.  11,  1868." 

"  Sir, — I  am  directed  by  H.  M.  Commissioners  (» 
say  that  your  aoeonnt  for  45/.  10«.  (advertising  i» 
LancaMre  Free  Preu)  shall  be  laid  biefore  the  audit 
committee  at  its  next  meeting,  on  the  22nd  inst.,  and. 
should  the  amount  he  passed,  a  cheque  shall  be  at  Uiis- 
office  ior  you  at  any  time  afler  twelve  o'clock  on  Satur- 
day, 23rd.  Meanwhile  yon  ore  requested  to  send 
vouchers  for  t)ie  items  charged  as  against  Messn- 
Kelk  and  Lucas. — I  am,  Sir,  your  obodient  servant, 
"  J.  H.  Hkmdkrsox,  pro.  J.  J.  Mato. 

"J.S.  Meany.Esq.- 

The  other  letter  wot  dated  21st  Ang ,  and  man* 
tionsd  422.  10>.  for  advertiaements  in  another  paper. 

One  uf  these  letten  was  shown  to  each  of  tba 
three  prosecutoni,  and  they  all  stated  that  they  parted, 
with  their  property  on  the  faith  of  the  prisoner's  as- 
surances that  they  were  genuine. 

Mr.  Mayo,  the  financial  officer,  and  Mr.  Street,  of 
the  advertising  department,  proved  that  the  whole  was- 
a  fiction,  no  such  claims  being  in  existence. 

The  prisoner,  who  had  no  counsel,  addressed  th» 
jury  at  considerable  length,  and  contended  that  it  was- 
a  simple  debt  on  one  side  and  a  simple  credit  on  the 
other.  He  further  stated  that  he  intended  to  pay  for 
the  goods,  but  did  not  suggest  any  means  by  whidi  h» 
could  do  so 

The  facts  having  been  left  to  the  jury,  after  some- 
consideration  the  foreman  said,  "  Wa  find  the  prisoner 
guilty  of  obtaining  the  property  by  the  false  repie- 
eeutalioiu  in  the  two  forged  letters,  and  that  the  parties- 
would  not  have  parted  with  it  without  those  letters  bad 
been  used ;  bnt  wa  think  that  he  meant  to  pay  for 
them." 

I  refused  to  receive  this  as  a  verdict,  and  told  the 
jury  that  they  must  find  the  prisoner  guilty  or  not 
gnUty,  and  that  if  in  their  opinion  he  had  not  a 
fraudulent  intention,  they  must  say  it  by  a  verdict  of 
not  guilty.  I  put  before  them  the  leading  fact<i  of  ths 
case,  and  told  them  that  in  addition  to  the  makiag'  of 
the  false  reprcsenlativns  and  the  obtaining  .of  the- 
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ftoit  hj  mmiu  of  them,  thqr  ihoulil  oonrider  whether 
atthetiiiie  beao  obuined  them  be  had  a  fraadnlent 
niad.  I  then  read  to  them  the  worda  of  the  atatnte 
>>  foUowi,  Tis :  "  On  the  trial  of  any  aooh  indietment, 
it  (hall  not  be  peeeamy  to  prare  an  intent  to  defrand 
ajr  partioolar  panoo,  but  it  ahall  be  anffident  to 
jm*  that  the  part;  aoeoaed  did  the  act  charged  with 
aa  intent  to  defnad."  I  then  apeeifieally  1^  it  to 
tiMB  to  uj  whether  the  priaoner  did  the  acta  chai|^ 
iritli  an  intent  to  defrand. 

After  a  ahort  ooofoltatioo  they  fooud  the  priaoner 
"gailty." 

Upon  thia  it  waa  aaggeated  to  the  prisoner  that  he 
akeoid  reqnire  the  court  to  enter  the  firal  statement  of 
tW  jury  as  a  Terdiet  of  "  not  gmky,"  instead  of  the 
leeoodofgnilty." 

I  declined  to  accede  to  this  anggeation,  and  waa 
fnpaiiig  to  pua  sentence,  when  one  of  the  magia- 
tatn  who  sat  with  me,  stated  that  in  hia  opinion  the 
bn  bidiiig  onght  to  hare  been  recorded  aa  a  Terdiet 
of"notpulty." 

Under  these  circnmatancea  I  commanicated  with  the 
aaiitaat-jndge,  and  it  waa  deemed  expedient  to  sab- 
ait  the  matter  to  the  judgment  of  the  Court  of 
Otiainal  Appeal. 

The  qneation  for  the  determination  of  their  I<ard- 
itips  is  whether  the  rerdict  of  "  guilty  "  pronounced 
■ader  these  drenmstancea  ia  sustainable  in  law  or  not. 
The  priaoner  ia  atill  in  cnatody,  bat  an  Older  was 
aaiie  by  the  ooort  that  he  might  be  dineharged  on 
«atning  into  recognisances,  himarlf  in  8(ML  and  two 
•antia  in  40L  carh,  to  come  np  for  jadgment  at  the 
DecMnber  aeasioiis. 

Joeo.  Paths,  Depnty  Assistant  Judge. 
Dietk  for  the  prisoner. — The  first  Terdiet  amonnted 
te  act  gailty,  and  ooght  to  bare  been  recdred  by  tbe 
jidga,  and  his  waa  not  at  liberty  to  refnae  receiTing  it 
Kemp,  oontn,  was  not  called  on. 
foLU>CK,  C.  B. — li  the  question,  aa  I  collect  from 
die  cass,  is  this,  whether  ■  judge  may,  after  the 
jny  baa  prononneed  a  Terdiet,  reqnire  the  jury  to  re- 
eoMider  thdr  Terdiet,  and  they  do  ao  and  find  »  dif- 
tmot  rerdict,  tbe  latter  can  be  recdred,  it  ia  utterly 
•aaignaUe.  I  recollect  that,  when  I  waa  a  young 
■u,  a  peraon  was  tried  for  shooting  the  Hammersmith 
ghost,  before  three  of  her  Majesty's  judges  and  the 
Bnordcr.  The  jury  retired  to  consider  thdr  verdict, 
•ad  after  aome  time  came  back  and  found  a  Terdiet  of 
Maalaoghter.  Thereupon  each  of  tlie  three  judges 
sddrtsied  tbe  jury,  and  told  them  they  were  at  liberty 
It  acquit  the  priaoner  or  find  him  guilty,  and  that 
if  ha  was  gnUty  of  anything  he  waa  guilty  of 
■mdcr.  They  again  retired,  and  returned  finding 
bin  guilty  of  murder.  He  was  told  that  he  would  not 
k  ewimted,  and  be  was  pardoned.  There  is  no  doubt 
Oat  a  jndge,  both  in  a  ciril  and  crimiuil  court,  has  a 
foftct  right,  and  sometimes  it  ia  bis  bounden  duty,  to 
tdl  the  jury  to  reconsider  their  verdict.  He  may  send 
tbcm  hack  any  number  of  tiroes  to  reconsider  their 
&idia(  Tbe  judge  is  not  bound  to  record  the  first 
<wi£ct  nnleie  the  jury  insists  upon  its  being  re- 
oded.  If  they  find  another  Terdiet  that  ia  the  tms 
rwdict. 

WnjjAMS,  J. — I  will  only  add,  that  I  do  not  wish 
it  to  be  understood  that  the  originsl  Terdiet  amonnted 
to  sa  acquittal.  ComricHon  affirmed. 


COVBT  OF  ABOHBS. 

Tuudojf,  Aiig.  S,  1862. 

(Before  l)r.  LcsanoTOK.) 

fiBAmnTAiTE  B.  Hook. 

btlrmriom — RighU  oftha  dean  catd  nMean. 

Dr.  Twist,  Q.  C.  and  Dr.  Trittnm  for  the  pro- 


Dr.  PkiUimort,  Q.  C,  Dr.  Swabey  and  WintU  for 
the  Dean  and  Chapter  of  Chichester. 

The  facts  are  saffidently  stated  in  the  following- 
judgment. 

Dr.  LusHiHOTOK. — This  was  a  proceeding  brought 
by  the  Rot.  George  Bnuthwaite,  ricar  of  the  parish  or 
St.  Peter's  the  Great,  otherwise  the  subdeaneiy,  in  the- 
city  of  Chichester,  praying  that  the  Ber.  Dr.  Hook, 
the  Dean  of  Chichester  Cathedral,  might  be  censured 
for  intrusion  into  his  parish.  It  appeared  that  for 
ceotnriea  past  there  baa  been  a  atanding  dispute  be- 
tween the  Cathedral  and  the  pariah  as  to  tbe  limits  of 
the  parish  and  ths  rights  in  the  cathedral  and  pre- 
clncta  of  tbe  ricar,  who  is  also  styled  "  subdean."' 
Hattera  came  to  a  head  on  the  occadon  of  the  bnriah 
of  the  late  Duke  of  Richmond  in  the  family  vault  in 
the  cathedral.  Mr.  Braithwaite  had  beard  that  th» 
dean  had  engaged  to  perform  tbe  funeral  serrice,  and,, 
not  having  receired  any  commanieation  asking  hi» 
pennisMon,  wrote  a  formal  protest  to  tbe  dean  agdnst 
tbe  dean's  oSdating  without  his  consent.  The  bishop- 
thereupon  interTsned ;  and  at  bis  adrice,  and  npon 
the  understanding  that  no  prejudice  ahould  be  occa- 
sioned to  the  assertion  of  any  rights  in  a  court  of  law,. 
Mr.  Braithwaite  foreboie  to  disturb  any  arrangement* 
for  the  funeral.  A  prerions  Order  in  Conndl  baring 
forbade  an  opening  of  the  vault  in  the  interior 
of  the  cathedral,  an  entrance  was  nude  outside  by 
a  hole  in  tbe  wall  of  the  building,  and  the  bodyr 
of  the  Duke  was  committed  to  tbe  ground  by  tbe  deaik 
staiidingin  the  Higb-chnrchyard  and  there  reading  tbe 
serrice.  Mr.  Braithwaite  did  not  attend,  refused  th» 
fee  which  waa  offered  him,  and  made  no  entry  of  the 
burial  in  any  of  the  registers  in  his  custody  (which 
were  the  only  registers  kept  for  burials  in  the  cathe- 
dral, and  any  ground  about  it) ;  the  dean  purchased 
a  book  and  entered  in  it  a  record  of  the  bunal,  and  » 
copy  of  this  record  be  afterwards  gave  aa  •  correct 
record  from  the  cathedral  register.  Mr.  Braithwaite- 
then  institnted  the  proceedings  by  means  of  letters  of 
request,  dgned  by  the  bishop  of  the  diocese.  The 
bishop  appended  a  note  to  his  signature  to  the  effecb 
that  tbe  dgnature  was  made  ministerially  only,  ani 
did  not  denote  his  assent  to  the  statements  contained 
in  tbe  letters  of  request,  or  his  sanction  of  Mr.  Bnutb<- 
waite's  proceedings.  The  judge  expressed  his  appro- 
val of  the  bishop's  conduct,  adding  that  a  refusal  to- 
sign  the  letters  of  request  would  have  been  a  deniali 
of  justice.  The  articles  put  in  by  Hr.  Braithwaite- 
contained  two  charges  of  intmdon  Into  the  parish.  I^ 
That  tbe  dean,  against  his  remonstrance,  had  read  the 
funeral  service  in  the  High-churchyard,  dtuata  in  the 
parish  of  St.  Peter's  the  Great,  otherwise  tbe  sub- 
deanery,  and  under  the  ecclesiastical  charge  of  the- 
vicar.  S.  That  for  the  last  two  years  the  dean- 
had  usurped  the  parochial  charge  of  the  precincts  oF 
the  close,  also  situate  in  the  said  parish.  In  fact,  Mr- 
Braithwuite  daimed  the  exclusive  charge  of  the 
precincts,  and  the  exclusive  right  to  perform  all  the 
aervicea  in'  tbe  cathedral  (except,  perhaps,  in  the 
ahoir),  and  to  receive  the  fees  for  the  same.  In  order 
to  understand  the  bearings  of  the  case  some  matteis 
must  be  stated.  First,  ss  to  the  localities.  The  cathe- 
dral and  precincts  are  locally  within  the  parish,  and, 
on  the  other  hand,  the  parish  church  and  parish  burial- 
ground  had  been  locally  within  the  catholral  and  pre- 
cincts ;  for,  during  several  centuries,  np  to  1858, 
when  tbe  new  church  of  St.  Peter's  waa  built,  tbe 
north  transept  of  the  catliedral  had  been  used  as  the 
parish  church ;  and  so,  too,  for  several  centuries  up  to 
1836,  when  St.  Paul's  cemetery  was  made,  the  panx- 
chisl  burial-ground  bad  been  exclusively  the  High- 
churchyard,  which  was  all  round  the  north  and  east  oP 
the  cathedral.  By  Order  of  Conndl,  in  1854,  tb» 
Higli-chnrohyard  was  closed  altogether,  and  burials 
within  the  cathedral  prohibited ;  and  by  another  order. 
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'in  1856,  speciiil  leave  wu  gnuited  for  burials  in  the 
Dake  of  Richmond'!  Tiinlt,   sitoate  at  the  eaat  end, 
under  the  htij  Chapel,  prorided  an  entrance  was 
made  itma  withoat  the  eathedraL    Consvqoentljr,  <o 
so  far  aa  borial  wa*  eonoenied,  the  whole  matter  at 
iaroe  waa  reduced  to  the  right  of  officiating  upon  the 
Teiy  rais  ooeaaions  of  interment  in  the  dnke'a  Tanlt. 
Seoondlf,  as  to  the  office  of  aubdcao.    Mr.  Braith- 
wute  claimed  to  hold  the  independent  office  of  aabdean 
of  Chichester.     But  the  learned  judge,  after  atating 
that  such  an  office  was  nnknown  to  the  law,  showed, 
from  the  evidence  in  the  cause,  that  the  snbdean  was, 
eo  far  back  as  the  fourteenth  century,  an  officer  of  the 
cathedral,  and   in  a  subordinate   capacity.      Indeed, 
until  the  late  catastrophe  to  Chichester  steeple  he  bod 
«  stall  in  the  cathedral,  bnt  to  this  stall  he  waa  not  in- 
'  ducted,  nor  did  be  sit  diere  in  his  snrplice.    The  snb- 
deaa  ^sonoeives  a  payment  of  Is.  id.  annually  from 
the  dean  and  chapter.    Then,  as  to  the  duties  of  the 
office,  it  appears  that   both  by   authority  (of  some- 
what doubtful  character)  and    by    the  eridenoe   in 
the    cause,   the  snbdean  was   the  assistant    of  the 
dean  when  present,  and  his  aubalitnte  when  absent. 
Uis  duties  were  confined  to  the  cathedral  and  preoinctj, 
jmd  consisted  of  performing  the  chnroh  aei  rices,  and 
the  disehuge  of  the  cure  of  souls  over  the  eloae,  the 
dean  having  by  the  itatate  the  cure  of  souls  over  the 
-canons  and  vicars,  who  before  the  Reformation  were 
the  only  rendents  in  the  olose.    Originally  the  vicar 
of  St.  Peter's  had  been  a  different  person  from  the  snb- 
dean of  the  cathedral,  bnt  aver  since  tlie  end  of  the 
fifteenth  century  the  two  offices,  with  very  rare  exceptions 
—and  these  the  subject  of  disputes — bad  been  held  by 
the  same  person ;  the  pariah  had  been  called  the  parUh 
of  St.  Peter's,  otherwise  the  snbdeanery;  the  north 
transept  bad  been  styled  Ecdtiia  Subdtajmatut,  and 
the  vicar,  after  bia  institotioa,  and  without  any  further 
act  of  appointment,  bad  gone  by  the  title  of  aobdean. 
Thirdly,  uma  perplexity  in  nfting  the  evidence  was 
ocoaoioned  by  the  difficulty  to  dittinjiuiih  what  Wks 
dooe  by  the  dean  and  chapter  as  such,  what  by  the 
dean  and  chapter  as  impropriators  of  the   living  of 
St.  Peter's,    what  by   the    dean's    peculiar,  for    the 
dean     had     a     court   with   ecclesiastiual  jurindiction 
over    several    pariabes  in    Chichester.      Or.    Lush- 
ington   then    examined    the    articles   to  show  that 
Mr.    Broitbwaite's     claim     wss     pat    forward    on 
liis    title    as    vioar,    and    not    as    subdean,    but 
he   would   deal   also    with   the   righta  of  the  anb- 
'dean.     He  then  dispoaed  of  an  objection  made  by  the 
dean,  on  the  ground  that  the  recent  itatnle  of  8  &  9 
Tict.  c.  70,  had  extinguished  Mr.  Braitliwaite's  daim 
by  the  enactment  that  after  the  building  of  a  new 
pariah   chnrch   the   parts   of    the    oatbedral    church 
formerly  used  as  a  parish  church  should  be  deemed  a 
ipart  of  the  cathedral   ehnrch,  aa  fully  as  if  it  had 
-never  been  need  as  a  parochial  church.    The  Act  was 
•oondnsive  as  to  the    north    transept,  but  left    the 
Tight*   of   the    vicar    a*    to    the  Higb-cboichyaid, 
4Uid  all  the  lighta  of  snbdean,  nntooi^ed.    He  then 
iproceeded  to  the  consideration  of  the  main  qoeation, 
which  was,  whether  the  oatbedral  and  precincts  had 
heea,  ab  initio,  as  Mr  Broithwaite  alleged,  part  and 
parcel  of  the  parish.     No  evidence  on  this  subject 
-existing,  the  point  turned  npon  legal  presumption.    If 
the  date  of  the  cathedral  and  precincts  were  anterior  to 
the  institution  of  dvil  paiishc*  by  the  lay  authorities, 
fixsd  by  Lord  Coke  at  1189 — tliatis,  when  the  bounds 
of  parishea  ooold  be  moved  by  ecclesiastical  jurisdic- 
tion, which  looked  only  to  the  convenience  ot  ehoroh 
adminiatnUon — then,  whether  or  not  the  parish  of  St. 
Peter's  existed  before  the  cathedral,  it  most  be  pre- 
anmed  that  the  cathedral  and  precinct*  were  from  the 
first  extra-parochial ;  for  the  precinsts  containing  no 
lay  families  would  require  no  pariah  priest ;  and  if  any 
ware  wanted,  these  wu  the  dean  himself  and  the 


prieits  attached  to  the  cathedral  to  peifmn  all  the 
dntiea.    The  bishop  wonld  not  hold  iteonsisteiitwith 
his  dignity  to  place  a  parish  priest  over  his  own  bead. 
What,  then,  was  the  dite  of  the  cathedral?    Sont- 
where  between  the  years  1070  and  1075 ;  the  pn- 
einets,  too — a  term  which  he    defined  to   be   hod, 
the   legal  adjunct  of  the  cathedral  itulf,  as  distin- 
guished from  the  capitular  eststee — were  all  granted 
before  the  year  1189.    The  lepl  presumption  than* 
fore  was  against  Mr.  Braithwaite'a  claim.     But  tben 
there  were  alleged  by  Ur.  Braithwaile,  aa  against  this 
presumption,  certain  special  drcnmstanoes  of  Chidieattr 
Cathedral  and  the  pariah.    These  were :— lit,  That 
the  north   transept  was  the  parish  church  sad  the 
High-chnrcbysrd  the  parish  burial-place ;  Sdly,  that 
there  had  been  two  periods  of  usurpstion  by  the  deal, 
each  of  which  had  hem  closed  by  a  sentence  agaiut 
the  dean;   Srdly,  that  the  vicar  and    aubdean  bad 
received  Easter  dnes  from  the  inhabitants  of  the  due 
aa   well    as    of    the    parish;     4thly,    that    he   bad 
also   kept  the   registers  of  both  close  and  pariih ; 
5thly,   that  he  received    all  the   fees ;    6tUy,  thtf 
modem  nsage  was  all  in  favour  of  his  claim.    Eaeb 
of  these  points  was  deoided  sgunst  Mr.  Brsitbwiile. 
The  uses  of  the  north   transept  and   High-chmdi- 
yard  were  shown  by  the  exercise  on  divers  oceanoai  of 
authority  by  the  dean  and  chapter,  and  by  their  defray- 
ing all  expenses,  to  hare  been  permissory  only,  snd 
limited  to  tlie  performanee  of  oborch  aervice  and  of 
burying  parishioners.     The  alleged  orders  in  faroin:  of 
the  subdean  were  lield  to  be  not  conclnaivs,  and  of  little 
weight  as  compared  with  a  direct  decision  of  the  deaa'i 
peculiar  in  1618 ;  that  the  close  waa  not  part  of  the 
parish  for  spiritual  pnrpoaes,  and  there  waa  a  oompromiM 
sanctioned  by  the  qnatter  sessions  in  1 692,  by  which  tbe 
dose  was  to  support  its  own  poor,  and  pay  a  pannaDOt 
rate  in  aid  of  ths  psrish,  showing  that  the  two  were  dia- 
tinct  for  civil  purposes.    Easter  dues  hsd  certunly  is 
some  case*  been  paid  from  the  inhabitants  of  tbe  close 
to  the  person  who  wa*  vicar  of  the  pariah  and  snbdeaii ; 
bnt  this  was  not  conelnaive,  for  siieh  psyment  nigbt, 
considering  the  local  position  of  the  parish  and  pndocii, 
be  attribnted  simply  to  tbe  fact  of  such  inbabltaott 
having  communicated.     Besides,   at  the  time  wbai 
such  dues  were  paid,  the  dean  and  chapter  were  exer- 
cising undoubted  jurisdiction   over   the  predncts  aid 
subdeans.    Then,  a*  to  registers,  it  wa*  true  that,  tp 
to  the  paaaing  of  the  Blister  Act,  the  close  and  parish 
had  been  confounded  in  tbe  registen  kept  by  tbe  vicar 
and    subdean — bnt   after  the  passing    of  the  Att, 
tbe  two  were,  except  for  marriages,  kept  distinct  ud 
in    accordance    with    tb»    20th    section,    applying 
eapecially   to  cathedrals.     With  regard  to  fees,  the 
vicar  and  snbdean  bad  received  matrimonial  fees  for 
services  performed  in  the  cathedral,  and  also  a  fee  for 
breaking  the  grannd  of  ths  Higfa-ehnrchyard  in  tbe 
case    of   a    non-paiiahioner ;    Imt    these    fees  were 
modem  and  not  shown  to  be  by  authority,  and  against 
them  were  to  be  ast  tbe  more  andent  fee*  taken  by  the 
dean  and  chapter.    The  modem  nsage,  as  depoeed  to 
by  Mr.  Braithwaite  and  his  predecesoor,  chiefly  con- 
aiated  of  evidence  that  the  vicar   and  aabdean  bad 
performed  all  the  ministerisl  offices  in  the  cstfaedral 
and  prednct*,  or  had  been  asked  by  rorioua  menheis 
of  ths  chapter,  and  even  by  the  late  dean  himself,  to 
give  permission  for  snotber  to  officiate.    This  evidence 
was  outweighed  by  the  more  andent  evidence.    Al<o, 
when  tbe  new  chnrch  waa  built,  it  appeared  that,  on 
the  advice  of  tbe  biabop,  the  churchwardens  had  not 
allotted  seat*  to  the  inhabitants  tS  the  dose,  thon^ 
they  allowed  them  to  sit  there,  if  there  vras  room  for 
the  regulsr  psrisbioasn.     This  doaed   the  case  as 
touching   Mr.  Bnuthwoite'a  cUim  snder  his  title  of 
vicar.    He  then  oonoidered  whether  the  snbdean  having 
originally  been  dependent  on  the   dean,  had  in  the 
conrse  of  Ume  acquired  any    rights    aa  againit  tk* 
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itu.  Agunt  thi*  wan  to  be  Mt  two  conaidem> 
tiMi:— lit,  tba  principle  of  law  that  the  appoint- 
Mot  of  a  deputy  doea  not  deprira  the  principal  of 
Ui  right  to  act ;  Snd,  tfae  exbreme  improbabilitj  of  the 
(ba  hanag  abandoned  hia  primary  duty  and  ranonnoed 
the  cootiol  oter  hia  own  predncta  and  cathedral. 
Tba  eridenoa,  moieorer,  was  agaioat  aooh  a  anp- 
laitioo.  Ills  letters  of  iostitntion  plaaed  Mr. 
Bnithwaite  in  peanaaion,  not  of  the  sobdeanerj,  bnt 
«lj  of  the  Ticarag*  of  St  Peter's,  otherwise  the  snb- 
4wui7^-that  is,  the  vicange  of  the  (obdeanerjr,  the 
«Bi^  aometimea  called  the  noaraga  of  the  sob- 
itBKtj,  bacanse  the  iabdeanai7  went  with  it.  True, 
dan  «u  00  separate  appointment  to  the  sabdeaaety, 
lat  1  ntbal  nomination  wonld  snffice.  The  dean  and 
tkfia  were  the  patrons  of  the  linog,  and,  in  nomi- 
uitf  the  Tiear,  wonld  be  aware  that  they  were  also 
rliMisg  a  sobdaaa,  for,  from  the  precincts  being  within 
tkfanih,  and  the  pariah  ohnrch  within  the  predoets, 
it  WIS  oonTaiant  that  the  two  oflkes  shonld  be  held 
tifrtlMr.  Horeorer,  the  dean  and  chapter  had  not 
naoanoad  their  right  of  officiating,  for  thej  had  frs- 
^eatlj  officiated ;  thejr  had  tnm  time  to  time  ezer- 
fiad  dwir  aatbority  over  the  anbdean,  and  had  more 
Una  ooee  appointed  a  person  who  waa  not  ricar  to  be 
nbdisa.  He  then  pnmonnoed  aa  his  sentence,  that  the 
ckngiB  pnfemd  bj  Mr.  Braithwaits  agauiat  the  dean 
•m  not  anhatantiated  bj  the  erideoce ;  that  the 
ift,  hf  performing  the  borial  serrice  in  the  High- 
cbrciijard,  whan  the  corpse  of  the  late  Duke  of 
Bdsisad  was  interred  in  the  ranlt,  did  not  encroach 
spta  ay  right  belon^ng  to  Mr.  Braithwaite  as  vicar 
•  irtdean;  abo  that  the  dean  had  good  anthority 
Ar  diiohaigittg  apiritnal  dntiea  to  the  inhabiUnts  of 
tkidoae.  As  to  ooata,  he  said  that  in  ordinary  criminal 
pwMdiaei,  the  proaecater,  if  he  failed,  waa  oon- 
teasd  in  ooata,  bst  that  thia  proceeding  was  only  in 
fam  a  criminal  me ;  that  it  had  beoi  inatitnted  for 
tk  porpoee  of  trying  a  civil  right ;  that,  looking  to 
tb  eridenoa,  Mr.  Braithwaite  had  some  jostification  in 
■FfMing  himself  entitled  to  what  he  claimad,  and 
tbt  (lie  dean  and  chapter,  by  mnch  they  had  in  past 
tiiNa  left  undone  and  by  some  acta  which  they  had 
'"",  were  partly  responsible  for  the  confusion. 
H^  tberrfbre,  declined  to  condemn  Mr.  Braithwaite 
■•  ecsls,  adding  that  he  trusted  that  the  very  eminent 
pokM  who  filled  the  office  of  dean  would  not  on  that 
Moant  think  that  be  had  received  any  injustice. 


OOmSTOBT  C0X7BT   OF  SXTBHAM. 

Bepartad  br  Dr.  SWABax,  Barrlater«t-Law. 

A'OD.  7  and  Dec  S,  1863. 
(Befaie  the  Bight  Hon.  T.  E.  Hkadlak,  Chancellor.) 

On  proteat  to  the  jurisdiction  of  the  Court. 
Tu  Chcbchwabdens    or    Bisbofswcabmovth 

r.  Backhodsi. 
^Wi-riB(t — Qnaher — Jurudietiom  of  £eelttiattiettl 

Court, 
mat  a  Q/aaier,  on  rtfiual  to  pag  a  akxrA-ntt 
■ada-  itH^  it  mmmotiad  htfora  magutntet,  and 
•iMtofaf  i<M^  Jide  objectioni  to  Ike  hyalitg  o/tiu 
'fk,  da  jmritdictioH  oftka  nngitlrala  caoMt,  and 
(M  o/(ie  Ecdenattical  Court  aUaelut. 
Thia  was  a  question  as  to  the  jurisdiction  of  the 
w»^^^i«ltical  Courts  over  Quakers  in  respect  of  chnrcb- 
">»,  where  the  amount  claimed  ia  under  iOL 

A  citation  had  iaaoed,  ia  the  ordinary  form,  at  the 
"'*—«'  of  Edwin  Gray  and  John  Hayle,  church - 
'■dans  of  tba  pariah  of  Biafaopewearmouth,  calling 
<■  Edward  Backhouse,  of  that  parish,  to  appear  and 
•"«r  ia  a  cause  of  subtraction  of  ohnrch-ratea.  To 
■wcitatian  Backbonae  appeared,  under  protest  to  the 
J*nfietion  of  the  oourt.  The  inoteat,  as  eztendad  in 
nitJac  stated— 

[Hao.  Cab.— Vol.  II.] 


1.  That  by  virtne  of  certain  pravisions  con- 
tained in  5  &  6  WiU.  4,  c.  74,  and  4  &  5  Vict, 
c.  36,  no  suit  or  prooeeding  can  be  had  or  instituted  in 
any  ecclesiastical  court  in  England  for  or  in  respect  of 
any  choroh-rate  under  the  value  of  60/.,  withheld  by 
any  Quaker,  bnt  all  complaints  touching  the  same  ahall 
be  heard  and  determined  before  two  or  more  josticea  of 
the  peace,  under  the  provisions  contained  in  7  &  ft 
WUL  3,  c  34,  and  93  Geo.  3,  c.  137. 

3.  liiat  Edward  Backhouse  is  one  of  the  people 
called  'Quakers,  and  the  amonnt  in  respect  of  which 
tbesnit  ia  instituted  is  under  50^ 

The  answer  to  the  protest  stated  in  snbstanoe  that 
Edward  Backhouse  had  been  duly  summoned  before 
justices  of  the  peace  under  the  provinons  of  7  &  8 
Will.  3,  0.  34,  and  53  Geo.  3,  c.  127,  to  ahow  causa 
why  he  had  refuaed  to  pay  the  said  rats,  and  that  ha 
alleged  variona  grounds  on  which  he  contended  that 
the  ratea  under  which  he  bad  been  assessed  were 
illegal ;  that  thereupon  the  jurisdiction  of  the  josticea 
ceaaed,  and  the  deft,  became  subject  to  that  of  the 
Consistory  Court  of  Durham. 

The  qaeation  raised  by  the  protest  was  argued  at 
Durham  on  the  7th  Nov.  by  Will*,  for  Mr.  Back- 
house. 

Dr.  Sieaitf  for  the  churchwardens. 

The  question  turned  on  the  construction  of  the 
statutes  noticed  in  the  judgment,  and  the  fallowing 
oaaes  were  dted :— Ae  Wak^/iiild,  I  Burr.  386; 
Ridkardt  v.  Dgtt,  3  Q.  B.  356;  Baclhoiue  v.  ITit 
ChircAmtrdau  of  BisMopneearmonlh,  9  C.  B.  430 ; 
s.a  3  L.  T.  Rep.  N.  S.  636;  s.c.  30  L.  J.  118,  Mag. 
Cas. ;  Peatt  v.  Chagtor,  5  L.  T.  Bep.  N.  S.  380  ;  a.c. 
31  L.  J.  I,  Mag.  Caa.  Cm:  adv.  vuh. 

On  Dec.  3,  at  35,  Great  Geoige-atreet,  Weatmiuster, 

The  CuAXCBLiiOB  of  Durham  delivered  the  follow- 
iogjttdgment: — This  is  a  cauae  of  subtraction  of  church- 
rates,  promoted  by  the  churchwardens  of  the  parish  of 
Bishopswearmouth  against  the  deft.  Edward  Backboose, 
for  the  recovery  of  oertain  sums  amounting  in  the 
whole  to  51.  I8«.  3^  The  deft,  deniea  the  juris- 
diction of  this  court,  snd  alleges  by  way  of  protest,  to 
the  effect  that  he  is  one  of  the  people  called  Quakers, 
and  that  by  virtne  of  the  provisions  of  the  S  &  6  Will. 
4,  c.  74,  and  4  &  5  Vicu  c.  36,  no  suit  or  proceeding 
can  be  had  or  instituted  in  any  ecolesisstical  court 
for  any  ohnrob-rate  under  the  valne  of  501,,  when 
withheld  by  a  Quaker,  but  all  complainta  touching  the 
name  ahall  be  beard  and  determined  before  two  or 
mots  justicea  of  the  peace  under  the  provisions  con- 
tained m  7  &  8  WilL  3,  c.  34,  and  S3  Geo.  3,  c 
I27.(a)  In  answer  to  this  protest  the  church- 
wardens allege  that  the  deft,  baa  been  summoned  be- 
fore two  justices  of  the  peace  to  show  cause  why  he 
refused  to  pay  the  demand,  and  that  he  then  contended 
upon  various  grounds  that  the  ratea  were  illegal, 
whereupon  the  jurisdiction  of  the  magistrates  over 
the  matter  ceased.  There  is  no  dispute  concerning 
the  facts.  It  is  admitted  thst  the  deft,  is  a  Quaker, 
that  be  has  been  duly  summoned,  that  he  did  dis- 
pute the  validity  of  the  rate,  and  the  Court  of  C.  B., 
after  argument,  has  determined  that  the  jurisdiction  of 
the  magistmtee  waa  at  end  :  (^Badhout  v.  Chttrch- 
uardenM  of  Bithopneearmouth,  cited  above.)  On 
these  facta  the  aimple  point  of  law  raised  by  the  pro- 
test was  recently  argued  before  me,  when  it  was  con- 
tended on  tlie  part  of  the  deft,  that  this  court  had 
no  power  either  to  determine  upon  the  validity  of 
the  rate  or  to  enforce  its  payment,  but  that  in  tba 
case  that  had  occurred  a  Quaker  is  wholly  exempt 
from  any  proceedings  whatsoever.  The  first  observatun 
that  occurs  to  me  after  a  careful  perusal  of  the 
atatutes  is,  that,  from  the  first  to  the  last,  not  the 


(a)  Tbe  7  A  g  WilL  3,  c.  34,  was  orlKlnallx  Umltnl   to 
seven  jreura,  but  wsa  cuotlnDed  and  exiended:  (I  Ucu.  I. 


S  B 


Digitized  by 


Googl( 


198 


MAGISTRATES'  CASES. 


C0M8IOT.] 


Tub  Grubcuwabdbhs  op  Bisrop8wbabxoiith  v.  Baokbousb. 


[COBSBT. 


cU^test  tnee  is  to  be  found  of  anj  intention  on  the 
put  of  the  Legidatnre  to  confiBr  an  exemption  upon 
Quakers  from  a  burden  that  has  to  be  borne  by  the 
rest  of  the  oommnnitj.  At  the  same  time  it  is  per- 
fectly tme  that  the  absence  of  intention  is  not  oon- 
olnsire,  for  it  is  qnite  poaaible  that  the  ultimate  effect 
of  a  series  of  statutes  (some  of  them  not  reiy  oare- 
taHf  drawn)  may  be  rery  different  to  what  was  erer 
intended  or  anticipated.  The  deft,  mnst,  howerer, 
deariy  establish  uie  exemption  he  claims,  f^r  it  is 
scareelj  neoessaij  for  me  to  state  that  the  exdosiTe 
jnriadietion,  both  ts  determine  npoo  the  validity  of  • 
ehnreh-rate  and  to  enforce  its  payment  was  originally 
TOsted  in  oooits  of  this  deaeriptkm,  and  tml  n- 
mains  in  them  in  all  caseswhere  it  has  not  been  takeo 
away  by  statote  law.  To  establish  tUs  exemption  the 
deft  reUes  on  the  5  &  6  WiU.  4,  e.  74,  and  4  &  5 
Vict.  c.  36.  (a)  The  latter  statute  does  not  seem  to 
me  to  be  material  to  the  alignment;  the  fonner 
commences  by  careftilly  reciting  all  the  prorisions 
then  in  force,  by  which  is  conferred  a  summary 
joriadietion  before  magistrates  for  the  recovery  of 
tithes  or  rates  from  the  community  in  general;  it 
then  recites  the  provisions  to  a  like  effect  for  the 
recOTOy  of  tithes  or  rates  from  Quakers;  there  then 
occurs  this  recital  of  the  object  of  the  A^ : 
"Whereas  it  is  highly  expedient,  and  would  further 
tend  to  prevent  litigation,  if  in  the  eases,  and  with 
the  exceptions  hereinafter  named,  all  claimants  vrare 
restricted  to  the  respective  remedies  provided  by  the 
said  recited  Acts."  From  this  recital  it  would  appear 
that  before  the  Act  5  &  6  WilL  4,  c  74,  claimants 
were  not  restricted  to  the  remedies  conferring  snm- 
maiy  jurisdiction,  but  that  they  were  also  at 
liberty  to  apply  to  other  courts.  Moreover,  it  appears 
that  it  was  not  the  intention  of  the  Act  to  restrict 
the  remedies  of  claimants,  or  to  take  away  the  jurisdic- 
tion of  other  courts,  except  in  the  particular  oases  pro- 
vided for  by  the  recited  Acts.  As  it  has  been 
determined  that  in  the  ease  now  before  me  of  •  Quaker 
ffispnting  the  validity  of  a  rate  there  is  no  remedy 
before  a  magistrate  nnder  the  recited  Acts,  the  infer- 
ence from  this  recital  would  be  that  in  such  a  caae  the 
jurisdiction  of  this  and  other  similar  courts  would 
remain.  The  Act  then  proceeds  in  its  enacting  part, 
first,  to  take  away  the  jnrisdiction  of  her  Majesty's 
courts  in  all  cases  where  a  summary  jurisdiction  bad 
beoi  given  over  the  community  in  general,  and, 
■eoondly,  to  take  away  the  jnrisdiction  in  all  cases  where 
a  summary  jurisdiction  had  been  given  over  Quakers. 
There  is  then  one  proviso  applicable  both  to  Quakers 
and  to  the  community  in  general,  which  is  as  fbllows : 
"  Provided  always,  that  nothing  hereinbefore  contained 
shall  extend  to  any  cose  in  which  the  actual  title  to 
any  tithe,  oblation,  composition,  modus,  due,  or 
demand,  or  the  rate  of  such  composition  or  modus,  or 
the  actual  liability  or  exemption  of  the  property  to  or 
from  any  such  tithe,  oblation,  composition,  modus,  due, 
or  demand  shall  be  bond  Jide  in  question."  It  is 
observed  by  the  deft,  that  the  word  "rate"  by  itself 
does  not  occur  in  this  proviso,  and  that  the  word 
"title"  is  applicable  to  a  right  to  an  incorporeal 
hereditament,  bnt  not  to  a  claim  for  payment  of  a 
church-rate.  The  deft,  therefore  contends  that  whilst 
the  enacting  part  of  the  statute  takes  away  by  general 
terms  the  right  of  a  churchwarden  to  institute  a  suit 
here,  the  proviso  does  not  except  the  case  where  the 
validity  of  the  rate  is  disputed  In  support  of  bis 
•lament  the  deft,  observes  that  the  word 
"  rate "  was  also  omitted  in  previous  statutes, 
and  contends  that  the  omission  wss  intentionnl. 
If  it  eould  have  been  shown  that  the  omission  in  the 
previous  statutes  had  led  to  any  practical  conclusion. 


(a)  4  A  6  Viet,  c  S6,  extends  to  ecdeaiutlcsl  oourU  the 
■rOhlUtlon  enacted  by  S  A  C  Will.  4,  c.  74,  as  regards  the 
<)BMa's  courts. 


that  is  to  say,  that  in  consequence  of  it  Qoskets  hsil 
dsimed  or  established  an  exemption  from  ehnrch-ntcs, 
then  it  might  have  been  argued  that  the  L^lttue 
in  oontinning  tiw  omissioa  had  intended  to  establish 
the  exemption.    This,  however,  is  not  the  case.    Time 
is  no  trace  of  any  claim  ever  having  been  made  to  u 
exemption  iiom  the  jurisdiction  of  theseoonrts,  fbandei 
upon  the  omission  of  the  word  "  rate  "  in  the  prerims 
statntsi,  and  I  infer  that  the  language  of  these  Acts 
having  bees  found  soffident  was  repeated  in  tk<  pro- 
viso of  the  4  &  5  Will.  4,  c.  74,  without  any  partinlir 
intention  or  consideration.   It  may  be  observed  that  lbs 
proviso  in  qusstion  applies  not  only  to  Quakers,  bnt  t» 
other  members  of  the  community  with  respect  to  whom 
there  is  no  doubt  that  this  court  has  power  te  tib 
cognisance  of  suits  concerning  chnrdi-rates  whm  tU 
tim  or  validly  is  disputed.    On  the  whole,  hiring 
regard  to  the  terms  of  the  recital  I  have  mentioned 
and  the  obvkms  intention  of  the  Act,  I  am  not  prepucd 
to  say  that  the  words  "due  or  demand"  will  not 
extend  to  a  demand  for  a  church-rate,  nor  ceg  I  hoU 
that  the  word  "  title  "  is  so  exclusively  appliesUe  to 
rsal  estate  as  that  it  cannot  include  the  rigkt  of  a 
charehwarden    to    sue    for     a    church-rate.     Tbe 
point    appears    to    have    been    raised    before    tbe 
Court  of   C   B.,    and    tbe  conclusion    at  which  I 
have    arrived    seems    to     be    in   aooordance   with 
the   opinion  of  the  Lord  Chief  Justice.     Atsmniii;, 
however,  that  the  proviso   I  have    been  coosidnin; 
takes  this  case  ont    of    the   Act    of   Will.  4,  the 
deft,  contends  that  the  dainuuit  is  still  withoot  i 
remedy  in  this  court,  on  the  ground  that  the  pierioas 
law  bad  destroyed  all  jurisdiction  here  to  dedda  inch 
cases  as  against  Quakers.    This  argument  rendeit  It 
necessary  for  me  to  go  back  to  the  former  stststn 
applicable  exclusively  to  Quakers.     The  first  of  these  i> 
7  &  8  Will.  3,  c.  34,  s.  4.     This  section  oommeKej 
by  a  preamble  in  the  following  words: — "Whertsi, 
by    reason    of   a    pretended    semple  of  conscieiice. 
Qnaken  do  refuse  to  pay  tithes  and  dmroh-ntes."' 
It  then  proceeds  to  enact  that  in  easee  where  mj 
Quaker  refuses  to  pay  tithes  or  church-rates  nnder  > 
certain  value,  the   two  next  justices  may  hear  ud 
determine  the  case  and  compel  payment  by  distrest. 
This  Act  is   extended  and  rendered  permanent  by 
1  Oeo.  1,  Stat.  3,  c  6.     It  may  be  observed  with 
respset  to  both  these  Acts,  that  they  contain  no  pro- 
vision in  express  terms  taking  away  tiie  jurisdictioD  ot 
other  courts.     Neither  do  they  contain   any  express 
provision  retaining  the  jnrisdiction  of  other  courts,  but 
they  do  contain  a  dause  to  the  effect  that  the  smn- 
maiy  proceedings  they  authorise  shall  not  be  remortd 
by  writ  of  certiorari  unless  a  question  of  title  is  in 
dispute.    On  the  anthority  of  Lord  Mansfidd  in  the 
ease  of  As  Wah^fitld,  1  Bnrr.,   and  of  the  Ooert  of 
C.  B.  in  this  case,  9  C.  B,  430,  it  is  desr  thst  these 
Acts  only  conferred  jurisdiction  upon  the  magistrates 
when  it  was  songht  to  enforce  an  undisputed  demsod, 
the  payment  of  which  wss  refused  on  conscientiois 
scruples.     I  think  it  very  donblful  whether  the  juris- 
diction of  these  courts  wss  in  any  case  taken  aw»y  br 
the  last-mentioned  Acts,  bnt  if  sDCh  a  result  did  arise 
by  implication,  it  could  only  be  when  the  magistntes 
were  empowered  to  act,  and  not  in  a  ease  like  the 
present,   where  it  is  tulmitted  that  they  have  i» 
jurisdiction.    It  now  only  remains  for  mo  to  mention 
53    Oeo.    3,  cap.  127.     This  Act  eonuina  dsn«i 
extending  the  summaiy  jurisdiction  for  the  recorny 
of   tithes    and   church-rates,    both    from   Qoskere 
and  from  other  members  of  the  community  ;  it  ••» 
oontaias  two  provisoes  which  from  the  recent  esses 
of  i^eoss  V.   Ckm/lor,   in  the  Court  of  Q-  B.,  and 
this  case  in  the  Court  of  C.  B.,  apply  to  Qnskm- 
The  first  of  these  is,  that  nothing  therein  contained 
shall  interfere  with   the  jurisdiction  of  the  Eccleau- 
tical  Courts  concerning  the  validity  of  church-rates,  or 
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acus.  B.] 


Bso.  V.  Geobqe  TaoMPsoN. 


[C.  Ca8.  B. 


U  <ii{»a  paymnt  of  tbrai,  if  the  aune  shall  tzoead 
lOL  The  Momd  proridet  that,  if  the  ralidity  of  ths 
nit  ii  diipattd,  and  the  party  di^atiog  it  giraa  no- 
tice M  tlM  jticw,  they  ahall  ftrbear  pving  judgment, 
aid  the  penns  demanding  the  same  may  then  pro- 
teed  to  the  neoTory  of  their  demand,  aooording  to  doe 
aune  of  lav.  In  this  ease  the  Tslidity  of  the  rate 
bu  been  diq>nted — ootioe  of  the  dispute  has  been 
|tHfl;  the  Jnstioss  hare  not  giren  judgment,  and  in 
Df  opinioD  the  ohorchwardens  are  i^ow  entitled  to  sue 
in  tliis  Gonrt.  In  oonclDsion,  it  is  reiy  satiafactoiy 
tome  ts  think  that,  in  the  present  state  of  the  pro- 
<Miliii{,  the  deft,  is  able^  shoold  he  so  think  fit,  to  ob- 
tiii,  OD  a  matter  of  oooaidarable  importance,  the 
efiiiooof  a  eoort  of  oommon  law,  whioh  is  beet  qnali- 
&d  to  giro  a  deoiaion  opon  the  oonstraotioo  of  the 
Mlatelav. 

Onmk  d<  proUtt ;  aui/n  Mr.  BaeUioiue  to 
ifpaar  aitolultlf  ;  cotti  to  be  auti  i»  tilt  eatut. 

Omit  sad  Uorrice,  fat  S.  A.  Bwmtt,  Durham, 
fki.' attsmeys. 

UiAtfm,  for  Bobert  Brown,  Sosderlaud,  deit.'s 
ettooic^. 

OBOWir  CASES  BESESVXD. 

■eported^JonTHoitrsoK,  Esq.,  Barrlster^^t-Law. 


y,  Nov.  15,  1862. 
(Men  Pollock,  C.B..  Wigbtuak  and  Williams, 
JJ.,  CiUiiiiELL,  B.  and  Mbllob,  J.) 
Rco.  o.  Gboboe  Thompson. 
^onajf— /afatrf  to  tUal  moMjf  rttmntd  for  a  ifttiaX 

frpot — Owaer's  dominiou  ovtr  it. 
•ilaAi  at  a  ratbDOj/  termmu,  leiere  tiers  was  a 
}mt  crowd  ai  tie  pag  place,  leeiag  thtpriioittr 
<nl^  the  barrier  aid  mar  that  place,  requeued 
U»u>setker  a  ticket,  which  he  contented  to  do. 
^  thm  handed  him  a  lovereign,  but  iiutead  of 
i<tl>ig  the  ticket  he  ran  away  wUh  her  money.  It 
mtfiemd  if  the  jury  that  he  placed  Ximtelf  near 
^  fog  place  Jifr  the  pttrpote  of  obtaining  money  in 

At<  that,  at  he  took  the  momey  with  intent  to  tteal, 

fidthe  lady  nmier  parted  wUh  her  dominion  over 

>t,Uwasguilly  of  larceny  at  common  law. 

Cue  rcserred  at  the  Hiddleeex  sessions. 

lie  priseoer  was  tried  on  the  6th  Oct  1862  for 
■iofiiig  IC  in  money,  the  property  of  a  man  luuned 
itm. 

Fnm  the  aridenoe  it  appeared  that  on  the  morning 
^  Um  13th  Sept.  an  escorsion  train  for  York  was 
1^  te  start  from  the  Ring's-croes  terminus  of  the 
'•net  Korthem  Bailway.  There  was  a  considerable 
"°*ii,  ud  Mrs.  Bates,  the  proeecntor's  wife,  being  on 
t^  outside  of  the  baiiier,  saw  the  prisoner  near  the 
H7  fiaoe,  apparently  ahont  to  take  a  ticket  for  him- 
^  ^  asked  him  if  he  wonld  get  one  for  her  for 
'"it.  He  said,  "  Yes."  She  then  handed  him  a 
intnign,  theprioe  of  the  ticket  being  only  lOf.  The 
("•"Mr  reoeired  the  BO*eieign,  bnt  instead  of  apply- 
°i  'or  any  ticket  stooped  under  the  rail  and  ran 
acnes  the  {iatfoim. 

^  Bates  obtained  the  assistance  of  a  constable, 
od  ia  a  few  minatea  they  found  the  prisoner,  who  at 
^ttdeoied  that  he  was  the  person,  bat  afterwards 
<|^  Mn.  Batea  a  retnm.tioket  for  Doncaster.  She 
^  Mt  at  the  moment  observe  what  it  was,  bat  said, 
''iSjtn.  hare  taken  my  ticket,  where  is  my  ohsnge  f  " 
•(oa  which  he  handed  her  2t.  She  said  she  wanted 
11^'  as  her  change.  He  swd  he  wonld  go  and  get  it, 
■^•he  refused  to  allow  him  to  go  away,  and  gave 
m  mto  caatody. 

He  had  a  aonragn  in  his  hand  when  he  was  taken, 
**  *•"  were  fooad  upon  him  two  retnm-tickett  for 


The  prisoner's  ooansel  submitted  that  there  was  no 
Urceny:  first,  becaose  there  was  no  trespass,  Mrs. 
Batea  having  Tolontarily  parted  with  the  savereign  to 
the  prisoner  i  and,  aeoondly,  beoanse  it  did  not  come 
within  the  meaning  of  the  Bailee  Act,  as  that  Act  oi4y 
applied  to  cases  where  the  same  property  was  to  be  re- 
turned, and  not  where  difiisrent  property  was  to  be  sub- 
stituted for  it.  He  cited  Reg.  t.  Garrett,  2  Fos.  &  Fin. 
14  ;  and  Jieg.  v.  Bauall,  8  Coz  C.  C.  491.  (a) 

The  ooansel  for  the  prosecotion,  contra,  referred  to 
Seg.  T.  Wellt,  1  Fos.  &  Fin.  109  (i),  aa  somewhat 
analogous  in  principle. 

The  prisoner's  counsel  having  addreased  the  jury,  the 
deputy  assistant-judge,  who  tried  the  case,  told  them 
in  aomming  up,  that  if  they  thought,  from  the  pri- 
soner's conduct,  that  be  did  not  place  himself  wheia 
Mrs.  Bates  found  him  with  the  ioiei  Jde  intention  of 
taking  a  ticket  for  himself,  and  that  at  the  time  be 
received  the  sovereign  from  her  he  intended  to  steal  it, 
and  also  that  she  dUl  not  intend  to  part  with  the  pro- 
perty except  for  the  purpose  of  obtaining  her  ticket  and 
10s.  in  change,  then  he  thonght  they  were  at  liberty  to 
find  the  prisoner  goilty. 

The  jury  found  the  prisoner  guilty,  and  said  that  in 
their  opinion  he  placed  himself  near  the  pay  place 
for  the  purpose  of  obtaining  money  in  the  manner 
described. 

The  questions  reserved  were:  first,  whether  the 
verdict  of  gnilty  is,  under  the  circumstance^  sns- 
tsiinable  by  the  general  Uw  u  to4arceny ;  and,  if  not, 
secondly,  whether  it  is  or  is  not  sustainable  under  tba 
particular  provisions  of  the  24  &  25  Vict.  o.  96,  s.  3, 
relating  to  larceny  by  bailees. 

Upon  the  first  point,  Seg.  v.  iBrowit,  (e)  2  Jar.  N.  S. 
192,  may  be  refened  to. 

The  prisoner  remains  in  custody,  awaiting  the  judg- 
ment of  the  court. 

Jiibton  for  the  prisoner. — In  all  cases  of  Urceny  there 
is  a  trespass;  but  here  the  sovereign  was  volnntarily 
parted  with  by  the  owner  without  any  solicitation 
(torn  the  prisoner.  It  was  only  a  breach  of  trust,  not 
larceny.  In  Semple't  case,  1  Leach,  420,  the  chaise 
waa  obtained  by  a  trick,  and  with  a  felomous  intent 
originally,  and  the  hiring  was  a  mere  pretence* 
[WioBTMAK,  J.— I  find  this  passage  in  the  nsual 
text-book :  "  If  the  owner  of  goods  deliver  them  to  an»- 
ther,  bnt  be  present  all  the  time  they  are  in  the  other's 
possession,  and  there  be  .no  intention  on  the  part  of  th« 
owner  to  relinquish  his  domain  over  them  by  such  de- 
livery, the  owner  still  retains  the  possession  in  law, 
notwithstanding,  this  delivery,  and  if  the  person  to 
whom  he  has  so  delivered  them  make  away  with  them, 
and  convert  them  to  his  own  use,  he  will  be  guilty  ot 
larceny.  As,  for  instance,  if  the  owner  give  the  goods 
to  a  man  to  carry  and  accompany  him  at  the  same 
time,  if  the  man  runs  away  with  the  goods,  he  is 
clearly  guilty  of  larceny :"  (Arch.  Crim.  I'L  14th  ed. 
290.}]  Here  the  prosecutrix  did  not  expect  to  get 
back  the  sovereign.  In  Reg.  v.  Thomat,  9  0.  &  P. 
741,  A.  wss  treating  B.  at  a  beerhouse,  and  A.  wishing 
to  pay,  put  down  a  sovereign,  deuring  the  landlady  to 
give  him  change;  she  could  not  do  so,  and  B.  said  that 
he  would  go  out  and  get  change.  A.  said,  "  Yon 
won't  come  back  with  the  change."  B.  replied, 
"  Never  fear."  A.  allowed  B.  to  take  op  the  sove- 
reign, and  B.  never  returned  either  with  il  or  the 


(a)  In  Sea.  v.  Oarreu,  the  marginal  note  Is,  "  A  bailment 
under  the  Wandnlent  Tmaieee  Act  (90  M  21  Viet.  e.  M) 
means  one  where  the  same  property  It  to  be  retnmed."  Tbe 
aame  point  was  decided  In  Btg.  v.  BettaU. 

(()  In  ntg.  r.  Wtltt,  It  was  decided  that  a  eairier  who 
received  money  to  proenre  goods,  oHalaed  and  duly  de- 
Uverad  the  goods,  bnt  fraodnlantly  retained  the  moner.  was 
gsUtjr  ol  lanony,  nnder  aect.  4  o(  the  Fraudnleat  Troataea 
Act. 

(e)  In  Xtf.  V.  Brown,  tbe  prlaoner  obtained  the  money 
ftom  the  proeeentor  by  •  trick,  Inieadlng  at  the  time  to  ap- 
propriate It  to  hia  own  ose,  and  It  wss  held  to  be  laioeny. 
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C.  Gas.  R.] 


Rbo.  v.  Wuuam  Fallos — Rbo.  v.  Edwabd  Gabdxkr. 


[C.  Cab.  B. 


«b«nge.  Hald  no  larctnj',  u  A.  having  permittad  the 
■ovenign  to  be  taktn  away  for  the  purpose  of  being 
changed,  he  conid  nerer  hare  expected  to  receive  the 
-specific  coin,  and  bad  therefore  direstad  himaelf  of  the 
entire  possession  of  it.  [Williams,  J. — There  was  a 
case  before  Maole,  J.,  in  which  he  held  that  a  parish 
clerk  who  took  a  half-crown  oat  of  the  saerament-pUte 
was  gnilt;  of  larceny,  and  that  the  proporty  was  pro- 
perly laid  in  the  members  of  the  congregation,  who  put 
it  in  the  plate.  Mellob,  J.  refeind  to  Bex  ▼. 
Atkmton,  1  Leach,  302.] 

Cooper,  for  the  prosecution,  was  not  called  npon. 

Pollock,  C.  B. — We  are  all  agreed  that  the  pri- 
soner was  gnilty  of  larceny  at  common  law.  My 
brother  Wigbtman  has  read  from  a  text-book  a  para- 
graph which  applies  to  this  case.  In  this  ease  Mrs. 
Bates  gave  the  prisoner  a  soverngn  for  a  particnlar 
pnrpose,  and  he  took  the  money  with  the  intention  of 
steiding  it  The  lady  never  intended  to  part  with  her 
dominion  over  it  at  all ;  bnt  merely  used  bis  band  as 
faei  own. 

The  rest  of  the  Court  concurred. 

____    ComnefioH  affirmed, 

Rbo.  t).  Wiluax  Falloh. 
PUcuSag — Indictntent — Aecenory  after  the  fact — 
24  (^  25  Vict,  c  94,  n.  3,  4. 
An  acetuory  ofler  the  fact  to  afdoHg  caiatot  be  con- 
victed upon  an  indictment  charging  lie  oommitsion 

of  the  Jilong  onlg ;  he  ihoiUd  be  indicted  as  an 

acceuory  after  the/act. 

At  the  general  quarter  sessions  of  the  peace,  holden 
for  the  city  of  Manchester,  before  me,  the  assistant 
barrister,  doly  appointed  by  the  Recorder  of  the  said 
dty  to  preside  iu-the  second  coort  at  the  said  general 
quarter  sessions  in  Angnst  last,  William  Fallon  was 
tried  on  the  following  indictment : — 

"  City  of  Manchester,  in  the  county  of  Lancashire, 
to  wit. — The  jurors  of  onr  Lady  the  Queen,  upon  theur 
oath,  present  that  William  FaUon,  late  of  the  city  of 
Manchester,  in  the  county  of  Lancashire,  on  the  25th 
day  of  July  1862,  at  the  city  aforesaid,  in  the  conoty 
aforesaid,  and  within  the  jnruidiction  of  this  court,  one 
purse,  one  pencil-case,  and  nine  pawn-tickets,  the 
property  of  Charles  Rogerson,from  the  person  of  the  said 
Charles  Rogetson,  then  and  there  feloniously  did  steal, 
take  and  cany  away,  against  the  form  of  the  statute  in 
snch  case  made  and  provided,  and  ag^nst  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity." 

There  was  a  second  count  in  the  indictment  charging 
a  previous  conviction  for  felony  against  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution,  the 
connsel  for  the  prisoner  submitted  that  there  was  no 
evidence  to  go  to  the  jnty  to  prove  the  felony  charged 
in  the  indictment. 

For  the  prosecution  it  was  argaed  that  there  was 
evidence  npon  which  the  jnry  might  convict  the 
prisoner  of  the  felony  charged  in  the  indictment,  and 
at  all  events  there  was  ample  evidence  to  prove  that 
the  prisoner  was  an  accessory  after  the  fact  to  the 
commission  of  the  felony  charged  in  the  indictment, 
and  it  was  alleged  that  the  prisoner  might  be  con- 
Ticted  of  being  such  accessory  after  the  fact  upon  the 
indictment  for  the  felony. 

I  left  the  case  to  the  jury  to  say  whether  the 
prisoner  was  guilty  of  the  felony  charged  in  the  in- 
dictment, or  was  gnilty  of  being  an  accessory  after  the 
fact  to  the  commission  of  the  felony  charged  in  the 
indictment,  or  whether  they  acquitted  him  ^together. 

The  jury  found  the  prisoner  not  guilty  of  the  felony 
obaiged  in  the  indictment,  but  gnilty  of  being  an 
scceseory  after  the  fact  to  the  commission  of  the  said 
felony,  which  finding  was  supported  by  abundant 
proof. 

I  respited  the  judgment,  and  f*r  want  of  bail  the 
prisoner  remains  in  cnitody. 


The  question  for  the  opinion  of  the  Court  for  tin 
Consideration  of  Crown  Cases  Reserved  is,  wbetbtr 
the  prisoner  was  properly  convicted. 

W.  H.  HiGon. 

By  the  24  &  25  Vict.  c.  94,  s.  3,  it  is  enaoted  thtt 
whosoever  shall  become  an  aooessory  after  ths  fact  t* 
any  felony,  whether  the  same  be  a  felony  at  ooasmn 
law,  or  by  vulae  of  any  Act  passed  or  to  be  paatd, 
may  be  indicted  and  convicted,  either  as  an  seowsuij 
after  the  fact  to  the  principal  felony,  together  with 
the  prindpal  faloo,  or  after  the  oonviction  of  the 
principal  felon,  or  may  be  indicted  and  coimeled 
of  a  substantive  felony,  whether  ths  principal  feloa 
shall  or  shall  not  have  been  previously  coavieted, 
or  shall  or  shall  not  be  amenable  to  justice,  and  mty 
therenpon  be  punished  in  like  manner  as  an  aooeaoiy 
after  the  fact  to  the  same  felony,  if  convioted  u  u 
accessory,  may  be  punished. 

Samuel  Taghr,  for  the  proseeatioo,  referred  to  tit 
above  enactment,  and  oonteoded  that  he  migfat  be 
properly  convioted  as  an  accessory  after  the  fact  epni 
this  indictment  [Wiohtmax,  J.— What  is  the  nit- 
stantive  felony  referred  to  by  the  enactment  ?]  In  Uiii 
case  the  stealiuf;  of  the  purse  charged  in  the  indict- 
ment [WioHTMAn,  J. — ^I  ahottld  say  it  was  the  Moey 
of  being  an  accessory  after  the  fact  Mellob,  J.— 
Sect  4  provides  for  the  punishment  of  accessories  ifta 
the  fact  imprisonment  not  exceeding  two  yeui. 
Upon  a  oonviction  under  the  court  for  stealisg,  the 
punishment  could  be  more.] 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.  B. — The  prisoner  ought  to  have  beta 
indicted  for  the  sabstantive  felony  of  being  an  aeoeasoiy 
after  the  fact,  of  which  offence  he  was  found  gnittf. 
The  prisoner  was  indicted  for  an  oAncs  of  whkh  h« 
was  not  found  gnilty,  and  he  has  been  feond  goil^  o( 
an  offence  for  which  he  was  not  indicted. 

Ths  rest  of  the  Court  concnrrin^ 
Ai '■  ConcMftod  OKOiM. 

if^  ,'    ■■  •  

V%'  '  ■        JVw-  15  onrf  22,  1862. 

'^^        Rbo.  v.  Edward  Gabdhkb. 
Larceny — Findiag—WfilUuldmg  m  hope  of  a  nmri. 
One  wio,  m   expectation  of  a   reward,   vilUeUi 

from  the  owner,  whom  he  knowe,  a  lott  ehtpt 

received  by  him  from  the  finder,  it  not  guUl)  tj 

tteatiag  theehe^ie. 

Case  reserved  at  the  Middlessx  sessions. 

Edward  Gardner  was  tried  on  an  indictment  ohaig- 
ing  him  in  the  first  coont  with  stealing  one  banker') 
cheque  and  valuable  security  for  the  paymaat  of 
822.  I9<.,  and  of  the  value  of  822.  1 9*.,  and  one  pea 
of  stamped  paper  of  the  property  of  James  Goldsmith. 

In  the  second  count  the  property  was  stated  to  be 
the  property  of  Thomas  Boucher. 

It  appeared  from  the  evidence  of  Thomas  Boodier, 
a  lad  of  fourteen,  that  he  found  the  cheque  in  qmstion; 
that  having  met  the  prisoner  Gsrdner,  in  whoss  wnM 
he  had  formerly  been,  he  showed  it  to  him ;  that  llx 
prisoner  (Thomas  Boucher  being  nnable  to  read)  taM 
him  it  was  only  and  old  cheqne  of  the  Royal  Biitiih 
Bank ;  that  he  wished  to  show  it  to  •  frisnd,  and  lo 
kspt  the  cheqae;  that  Boucher  very  shortly  aftsr  en  the 
the  same  day  went  to  prisoner's  shop  and  asksdfor  tlie 
cheque;  that  the  prisoner  from  time  to  time  made 
various  ezcnaes  for  not  giving  up  ths  cheque,  and  tlut 
Boucher  never  again  saw  the  cheqae. 

It  also  appeared  that  the  prisonsr  bad  an  ioMniew 
with  Goldsmith,  in  which  he  said  that  he  knew  the 
cheqne  was  Goldsmith's,  asked  what  reward  *>* 
offored,  and  npon  being  told  St.,  sud  he  would  ntto 
light  his  pipe  with  it  than  take  5f . 

The  cheque  has  never  been  received  either  by  Gold- 
smith or  Bencher,  though  there  was  tmae  eridaM 
(not  satisfactory)  by  pfisoser's  brother  of  ill  lwn<S 
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Bso.  V.  EuzABKTH '  Bdbobbs — Req.  V.  M'Athet. 


[C.  Cab.  B. 


taa  ineloMd  ia  «a  atrdope  and  pat  noder  the  door  of 
6<U«aitb'i  ihopw 

TlMJiDyfaand  that  "  the  priionar  took  the  cheqne 
fan  ThMDit  Boooiwr  io  the  hopes  of  getting  the  re- 
vvd,  ud,  if  that  islueenr,  we  find  Iiim  gniltj." 

Tbnopon  the  jodge  directed  a  verdict  of  gnilt; 
M  koitaed,  and  reanrcd  for  the.opinion  of  this  eoort 
vbthir  upon  the  abore  finding  the  prisoner  was  pro- 
parij  cODTieted. 

Net.  15. — But  (with  him  Betleg),  for  the  prisoner, 
■Jied  that  the  fiwUng  of  the  jmy  dispared  the  felo- 
mtiotent.  Id  A^.  v.  Jbri,  3  Coz  Crim.  Cas.  181, 
•  ■anlir  finding  of  the  jm;  was  heldtoamonnt  to 
"lot  giiltr.''    (He  was  then  stopped.) 

Kemp  for  the  proseention. — The  deft,  eonld  read, 
ad  thenfbrs  most  hare  known  the  owner  :  (,Seg. 
r.  Chmbipier,  8  Cox  Ciim.  Css.  91;  28  h.  J. 
U,  U.  C. ;  Jbg.  t.  ifoon,  8  Cos.  Crim.  Cas.  416 ; 
30  L  J.  77,  U.  C.)  As  against  aU  the  world  bnt  the 
tni  owner,  the  boy  Bencher,  was  the  owner,  and  the 
fOHMr  took  the  eheqne  bam  him  agunst  his  will,  and 
M7  beeoorieted  on  the  second  oonnt. 

Pollock,  C  B.— That  is  the  case  of  Amon  y.DtUir 
■Mt,  4  Str.  S05,wbere  the  boy  was  held  entiUed  to  sne 
tk  master  for  •  jewel  which  he  had  fonnd  and  his 
aattr  had  taken  from  him.  It  was  not  supposed  that 
tbt  maiter  was  gnilty  of  ielony.  Then  the  jewel  was 
not  ear-mariced ;  bnt  ererj  one  who  can  read  can  tell  to 
vfaom  a  dieqas  bdongs.  Properly  speaking  a  cheque  Is 
Mt  •  chattel  We  nrast  take  itUiat  the  dieqne  was 
tfmped,  sod  bang  stamped  it  waa  not  a  piece  of 
W«^-it  was  a  cheque.  Cur.  adv.  milL 

Km.  S2.— PotxocE,  C.  B.— In  this  esse  the  pri- 
raer wu  ccoricted  of  Btealing  a  cheqoe.  Hetookthe 
tUfnt  away  from  s  boy  who  foond  it,  and  did  not  im- 
M^ste^  gire  information  to  the  owner,  bnt  withheld 
itistheezpeetationof  getting  a  reward.  The  taking 
<f  the  eheqne  from  ^  finder  was  not  a  feh>nious 
taUag,  and  the  merely  withholding  it  in  the  expeeta- 
tioicf  a  reward  waa  not  larceny. 
Tbe  rest  of  the  Conrt  concorring, 

ConweCton  qutuhed. 

Sbo.  v.  Euzabeth  Bcbokss. 
Qmier  sokwm — Jurudielioit— Attempt  to  commit 

imcUU. 
^^10$^  mot  mmrdermtluit  the  24  4  as  Vict.e.  100, 

n.  II  imd  15,  atd  titrtfoit  aUmiptmg  io  commit 

Hidit  i$  a  miidemeanor  tritMe  at  quarter  tettimt. 

Cue  reserred  at  the  Middksez  seeoons. 

Iht  prisoner  waa  tried  on  an  indictment,  which 
dagad  that  she,  "  on  the  16th  Sept.  1862,  nnUw- 
bl/  sad  wiUoUy  did  attempt  and  endearoor  to  eom- 
Bil  a  certain  felony,  that  is  to  say,  that  she  the  said 
Kiabeth  Bnrgess,  on  the  day  and  year  aforesaid,  nn- 
lofolly  and  wilfhlly  did  attempt  and  endearonr 
AWoBsly,  wilfolly,  and  of  her  malice  aforsthonght, 
to  kin  and  mnrder  herself  the  said  Eliaabeth  Bnrgees, 
*pii>st  tiie  form  of  the  statate  in  snch  case  made  and 
fmiti.' 

Te  this  indictment  she  pleaded  gnilty. 

BiAre  passing  sentence,  it  was  snggested  that 
osrts  of  qoaitCT  sessions  had  no  longer  jnrisdiction 
«nr  the  effmee  by  resson  of  the  psssing  of  the  statate 
M&SSViot.o.loa 

The  11th,  12tfa,  13th  and  14th  sections  of  that 
•Mate  idat«  to  attonpts  to  oonmiit  mnrder  by  dif- 
*"*at  qiecifiod  methods ;  sod  the  ISth  section  enacts 
^  "  Whoaoerer  shall,  by  any  means  otiier  than  those 
9M>Ssd  ia  the  preceding  sections,  attempt  to  commit 
*ml«r,  shall  be  gnilty  of  felony,  and  be  liable  to  be 
Oft  ia  penal  serritnde  for  life." 

^ths  5  &  6  ^ct.  c  38,  s.  I,  courts  of  quarter 
*MiMS  m  prduhited  from  dealing  with  any  felony  in 
"■fsct  of  whidi  sentence  of  transportation  for  life  can 
**PswdaponaperNn  not  prerionsly  conTicted  offelonj. 


By  the  20  &  21  Vict.  c.  3,  s.  2,  pegal  serritude  is 
snbstitnted  for  transportation. 

Sentence  was  respited,  and  the  prisoner  wss  com- 
mitted to  the  house  of  correction  for  the  coanty. 

The  judgment  of  this  court  was  prayed,  whether  the 
above  conriction  could,  in  point  of  law,  be  sustained. 

Nov.  15. — Beileg  for  the  prisoner. — An  attempt  to 
commit  snicide  is  not  a  misdemeanor,  but  mergea  in 
the  felonies  included  in  the  ISth  section  of  24  &  25 
Vict.  c.  100;  the  sessions,  therefore,  bad  no  jnris- 
diction. The  indictment  was  bad  and  the  oonTiction 
was  bad :  (A^  r.  Crou,  I  Ld.  Raym.  711.) 

PoUmdiot  the  proeecutioa. — This  indictment  charges 
a  common  law  misdemeanor,  triable  at  sessions.  Sect 
15  of  24  &  25  Vict.  c.  100,  applies  only  to  attempts 
to  mnrder  another,  and  not  to  suicidal  attempts. 
The  averment  in  the  count,  "  against  the  form 
of  the  statute,"  &c.,  m«y  be  rejected,  as  snrplnaage. 
It  was  no  more  than  an  indictment  at  common  law  for 
attempting  to  commit  a  felony.  Fdo  de  ««  is  not 
treated  aa  mnrder  in  the  books :  (1  Hawlc  P.  C.  68 ; 
4  BL  Com.  189 ;  Slant's  Law  Die  (1773) ;  Cowell's 
Law  Die.  (1723);  Jervis  on  Coroners;  1  Wms. 
Sannd.  356,  n.  a.)  Feh  de  <e  is  not  mnrder ; 
within  the  ezeeption  of  mnrder  is  a  pardon  :  (As;,  v. 
Ward,  1  Lev.  8 ;  Reg.  v.  Suuell,  1  Moo.  C.  C.  367  ; 
Tombet  v.  Etlteriagton,  I  Lev.  120.)  The  quarter 
sessions  is  the  proper  conrt  to  deal  with  snch  cases. 
It  conld  not  have  been  intended  by  the  Legislatnre  to 
impose  traomortation  for  life  in  snch  casee. 

£w<9repUed:  {Reg.  v.  Dyon,  R.  &  B. 523;  Reg. 
T.  AUeon,  8  C.  &  P.  418.)  Cur.  adv.  vuU. 

PoLLOcic,  C.  B. — We  are  of  opinion  that  the  jnris- 
diction of  conrts  of  quarter  sesuons  is  not  taken  away. 
To  construe  the  sUtute  24  &  25  Vict.  c.  100,  aooord- 
ing  to  the  argument,  would  bring  the  matter  to  this, 
that  persons  attempting  to  commit  suicide  by  wounding 
would  be  liable  to  be  indicted  for  wounding  with  intent 
to  kill.  We  tliink,  therefore,  that  the  jurisdiction  in 
sud  cases  is  not  taken  away  ;  and,  as  my  brother 
Wigbtman  desires  me  to  say,  that  snicids  is  not 
miirder  within  the  meaning  of  the  sections  of  the  Act 
referred  to.  _^__    Coavicfton  affirmed. 

Satmrdag,  2fov.  22,  1862. 

(Before  Pollock,  C.  B.,  Wioutuax  and  Wiluams, 

JJ.,  Cbaiixbli.  B.,  and  Mkllob,  J.) 

Reo.  1).  M'Atbet. 
Btttband  and  wife — Fdoniout  receiving. 
A  kutband  and  wife  were  jointlg  indicted /or  stealing 
and  receimng,  and  lie  jury  found  the  wife  guilty  oj 
iteaUng  wi^out  any  ooMtromt  on  the  huAcauTt 
part,  and  the  kmeband  guilty  ofrtaaxing  Hie  stolen 
property,  knowing  at  the  time  when  the  property  was 
deUoered  to  him  that  ii  had  been  stolen  by  his  w^e: 
Beld,  that  the  hudand  was  proper^  convicted  of 
reodoing. 

Case  reserved  at  the  general  qnarter  sessions  for 
Northtmiberland. 

John  and  Mary  M'Athey  were  jointly  indicted  for 
stealing  from  the  person  and  feloniously  receiving. 

The  jury  found  that  the  prisoners  were  husband  and 
wife,  and  returned  a  verdict  of  guilty  upon  the  first 
count  against  the  wife,  and  of  gnilty  upon  the  second 
oonnt  against  the  hnsbaud  for  receiving  the  stolen  pro- 
perty, Imowing  it  to  have  been  stolen. 

.^  the  request  of  the  counsel  for  the  prisoners  the 
churman  asked  the  jury,  first,  whether  the  female  pri- 
soner acted  voluntarily  with  respect  to  her  husband, 
and  they  fonnd  that  she  did  act  volnntsrily,  and  with- 
out any  constraint  on  the  part  of  her  husband ;  and 
they  were  further  asked  whether  the  male  prisoner 
reoeived  the  stolen  property  from  his  wife,  knowing  it 
to  have  been  stolen  by  her,  and  they  found  that  he  had. 
Upon  this  it  was  .objected  by  counsel  for  the  male 
prisoner  that  the  case  fell  withia  the  scope  of  that  of 
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Reo.  «.  Thomas  Potntom— Rsoi  v.  Thomas  BABBrrr. 


[C.  CM.B. 


Jteg.  T.  Wardroptr,  8  Cox  C.  C.  284  ;  29  L.  J.  116, 
M.  C,  (a)  and  (bat  the  Todiot  amounted  to  one  of  ao- 
■quittal  of  tli«  male  priaoner. 

Tb«  Court  granted  this  case,  and  the  question  was 
ifhether  the  male  prisoner  could  be  conTioted  of  feloni- 
oosl;  reoetring  the  property  from  bis  wife  stolen  by  her 
nnder  tlie  ciccamstaoces  above. 

Pollock,  C.  B. — In  this  case  we  desired  to  know  if 
the  jury  had  found  that  the  husband,  when  the  goods 
ware  delirered  to  him  b;  tbe  wife,  knew  that  they  were 
stolen,  and  in  the  case,  aa  amended,  it  appears  that  the 
jury  did  so  find.  The  couTiction  therefore  is  right. 
_^__    Coimetimt  affirmtd. 

Beo.  v.  Thomas  Poystok. 
Pott-offio» — StertUmg  letter — Larceny. 
A  letter  carrier,  whote  dtUg  it  was,  in  oa«e  he  teas 
uncAle  to  deliver  any  letter,  to  bring  it  to  the  pott- 
office  on  hie  return  Jron  deSverf,  not  having  deli- 
vered a  letter  containing  monw,  gane  no  account 
of  it,  and  being  aeked  wig  he  had  not  delivered  it, 
prodlueed  it  tmopened,  and  the  coin  iqfe  teilhin, 
from  Aw  IrouMrs  podiet,  stating,  ttntrulg,  that  the 
home  where  it  ought  to  have  been  delivered  was 
cloted.     Upon  an  uidictment  for  tteeding  the  letter, 
the  jury  fotaul  Atm  gniltg,  and  that  he  detained  it 
with  the  intention  ofiteaUng  it : 
Beld,  that  to  dealing  with  the  letter  amounted  to 
Imveng. 

Csse  reserred  by  Pollock,  C.  B.  for  the  opinion  of  this 
oourt. 

Thomas  Poynton,  a  latter  carrier,  waa  tried  before 
me  at  the  last  asdxea  for  tbe  borough  of  Leicester,  and 
4»nTiGted  upon  an  indictment  oiargiDg  him  with 
haring,  while  employed  nnder  tbe  Post-ofBoe  of  the 
United  Eiagdom,  feloniously  stolen,  taken  and  carried 
away  one  post  letter,  the  property  of  her  Migesty's 
Poatnuster-General,  contauungtwohalf-soTereigns,  and 
sddreeaed  aa  fallows  :^ 

"  Stephen  SnUiTan,  dealer,  Black  Horse,  Edgrave- 
gate,  Leicester,  care  of  Mrs.  Swift." 

A  second  count  charged  him  with  embeizliog,  and  a 
third  with  secreting  tbe  said  letter ;  and  in  tbe  fourth 
count  be  was  charged  with  larceny  of  the  same  letter, 
both  it  and  the  money  bong  laid  as  tbe  property  of 
Charles  Donald  Style. 

On  the  trial  it  was  proTed  that  a  test  letter, 
addressed  as  above  stated,  was  prepared  by  one  of  the 
inspectors  of  the  Post-office,  and  pasted  at  Melton  on 
tbe  night  of  the  1st  May.  It  arrived  at  the  post- 
office  at  Leioester  in  due  course  on  the  following  morn- 
ing, and  was,  among  others,  sorted  to  the  prisoner  for 
ddivery. 

The  letter  in  question  ought  to  have  been  delivered 
by  the  prisoner  at  its  plaoe  of  destination  between  half- 
past  eight  and  nine  in  the  morning.  Tbe  letter,  how- 
ever, was  not  delivered,  and  the  prisoner  returned  to 
the  post-office  as  usual,  and  reported  himself  to  the 
postmaster  as  having  finished  hu  delivery. 

It  waa  the  dntjr  of  the  prisoner,  in  case  there  were 
any  letters  which  from  any  cause  he  was  unable  to 
deUver,  to  bring  them  back  to  tha  post-office. 

On  bis  return  from  delivery,  he  brought  the  pouch 
irhich  contained  fonr  which  he  had  been  so  unable  to 


(a)  Is  that  case  A.  B,  and  B.'s  wife  werelolntly  indlotad 
fcr  bargbry  and  recatvlnst  the  Jury  fcnnd  A.  sailtyof 
bwvlary,  and  B.  and  Us  wife  of  receiving.  Fart  of  the  pro- 
perty was  found  in  B.'t  hoat,  and  from  that  fact  and  others, 
the  Jury  were  wanaated  in  finding  B.  guilty  of  receiving. 
Toeoonect  ttaawlA  with  (be  matter  It  wes  proved  that  some 
time  after  the  burglary  the  wife  was  seen  dealing  with  part 
of  the  stolen  things,  when  sbe  made  a  atateoent  Importing 
a  knowledge  that  tbe  things  had  been  stolen,  and  tbatthejr 
were  to  be  mads  away  with.  Tbe  Jodge  at  the  trial  decUned 
to  leave  it  to  the  Jury  to  find  whether  B.'s  wife  received  the 
things  ttom  her  husband  or  In  hia  absence,  and  the  Jury 
found  B.'s  wife  guilty  of  receiving.  Held,  that  tbe  qoes- 
tkma  were  proper  ftir  tbe  ooniideratlon  of  tue  Jury,  and  the 
omvtettoa  could  not  be  suppoited. 


deliver,  but  none  of  which  contained  coin.  The 
letter  in  question  was  not  returned,  nor  did  the  prisow 
give  any  aoootmt  of  it.    , 

It  having  been  ahortly  afterwards  sseertained  that 
the  letter  in  question  had  not  been  delivered,  (be 
inspector  who  had  caused  it  to  be  posted  ssked  rty 
he  had  not  delivered  it.  The  prisoner  at  oooe  in- 
duced from  his  right-hand  tronaefs  pocket,  the  IsMr 
in  quealion,  which  was  unopened,  end  the  coin  sab 
within  it.  Upon  being  ssked  why  he  bad  not  delivmd 
it,  the  prisoner  stated  that  the  hoosa  wss  closed.  TUs 
statement,  however,  was  proved  to  be  nntioe.  lbs 
prisoner  further  stated  that  be  vu  going  to  delinr  it 
in  the  afternoon. 

The  jury  found  that  the  prisimer  detsmed  tbe  Uttsr, 
and  that  he  did  ao  with  the  intention  of  ataalingit. 

I  reserved  for  the  oonsiderstion  of  the  eoort  tbi 
qoestion  whether,  tmder  the  cirenmstanoes,  the  piiscoK^ 
dealing  with  ths  letter  amounted  to  actual  stealmg. 

I  du?ectad  tbe  jury  that,  if  they  were  satisfied  that 
ths  prisoner  pot  the  letter  into  his  pocket  with  thi 
intention  of  stealing  or  secreting  it,  b«  might  be  <•■• 
victed. 

The  jniy  found  the  prisoner  guilty,  and  stated  thiy 
wsTS  of  opinion  that  iba  prisoner  detained  tlie  letter 
with  the  intantion  of  stealing  it. 

I  ordered  the  prisoner  to  be  diachsiged  on  givia( 
bait 

Mereuether  fat  the  priaoner.— It  cannot  be  dsaisd 
atone  time  the  priaoner  entertainad  an  intantioo ts 
steal,  but.when  asked  about  it  bo  at  onoe  prodoosd  it 
The  letter  waa  lawfully  in  tbe  prisoner's  pouessins, 
and  though,  when  he  put  it  in  his  pocket,  he  had  the  in- 
tention ^  stealing  it,  be  may  have  changed  bis  imi 
and  intended  to  deliver  it  in  the  aftenman.  It  a^  bs 
Uiars  wM  an  attempt  to  steal,  but  it  oannot  be  sal 
that  be  stole  it.  [Pollock,  &  B.— If  a  man  pals 
a  letter  into  his  pocket  with  ths  intention  of  MtHat 
it,  and  oarriea  it  about  all  day,  ha  doea  not  cms  the 
matter  by  afterwards  putting  it  bai^  again.  Tbs 
letter  was  in  his  pocket,  where  it  oog^t  not  to  have 
been.]  No  doubt  nnder  the  Post-office  regnlatimi 
that  was  an  unlawful  plaoe  for  it  to  be  in ;  but,  althoo^ 
he  began  to  steal  it,  he  sti^^  before  be  had  atolsn  it, 
and  at  the  moat  there  was  only  endaaoa  sf  sn  attanft 
to  steal,  but  not  of  tbe  complete  offence.  [PoLiocs, 
C.B.— No  one  can  be  more  lawfolly  in  possssBiW  rf 
another'a  property  than  a  carrier's  man,  and  yet  if  bs 
ramovea  the  property  from  its  propar  plaoe  with  (bs 
intention  of  staaling  it,  lie  is  gnil^  ^  laneay.]  Dm* 
the  act  of  removal  with  tbe  intent  dstermioas  the 
bailment.  [Pollock,  C.  B.— So  if  a  post-ofics 
servant  breaks  the  Post-office  rsgnlation  and  puts  a 
letter  into  his  pocket  with  the  inteotioa  of  •'"^t^ 
he  determines  the  bailment]  In  this  oase  tiM  uym  Miif 
wss  not  complete, 

Boden  (JltUor  with  him),  fw  the  prosecution,  ww 
not  called  npon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  than 
is  no  doubt  of  the  conviction  being  nght.  I  lessmd 
the  csse  during  the  trial,  and  if  there  had  been  aiqr  op- 
portunity for  reconsidering  after  the  finding  of  the  juy 
I  should  havs  withdrawn  it.      CMOtotio*  nfiemti, 

Nov.  22  and  29,  1862. 

(Before  Pollock,  aB.,  Wiortkas  and  Wiluuo, 

JJ.,  CBAiniXLL,  B.  and  Mbllob,  J.) 

Bio.  v.  Thomas  Babbitt. 

Baw^-houee— Keeping— evidence  — Landlerd  — 

WeH^  lenantt. 
Thtoemtrof  aAoas*  provoi  to  beacomaenbaaii 
house,  1st  it  out  to  weeklg  tenants,  but  did  nit 
appear  to  hm*  got  a^additiomal  rent  bg  reason^ 
the  purposes  to  tskieh  the  house  teas  applied.  Bs 
was  frtguesi^  remonstrated  with  as  to  the  wmm» 
M  iskM4  tins  ktms  was'eondaoted,  and  oatttif* 
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to  atoM  tike  mni—tii,  and  toeu  told  that  tadeu  he 

ad  tf,am  mdtctwttat  wouU  be  prejintd  agaUat 

Im.    Be,  liowever,  took  no    sign   and  allowed 

mtlttn  to  go  cm  ai  b^on: 
Bdi,  that  he  aof  itot  guStg  of  he^mg  a  common 

bamify-haiae  or  ^  being  an  aeotesoiy  thereto. 

Cut  NMrred  at  tba  Hiddlaaaz  NiBona. 

TbsmM  Bimtt  wai  tried  befora  ma  at  tha  Hiddla- 
Mx  Maaioiu,  in  Nor.  1868,  upon  an  indictmant  whMi 
ii  tka  fint  and  aeoand  eonota  charged  him  and  two 
•thr  pwaons  with  kaejung  a  common  bawdy-honae 
•ad  diioidarljr  bonaa  in  tiie  pniah  of  St.  Oaorge-in-the 
Eut,  and  in  two  other  eoonta  baiag  charged  alone 
■ith  kaepiog  another  common  bawdy-honae  and  dis- 
vMj  koose  in  tha  asm*  pariah. 

Tha  hoaaea  in  qoaation  ware  prond  to  be  common 
tody-haoaea,  and  that  rabbaiiaa  had  bean  frequently 
•mntted  in  than  by  proatitotea  and  other  idle  and 
diMidiriy  penooa  who  6«qwnted  them  by  di^  and 

Tke  eridenca  againat  the  other  defta.  who  ware  in- 
daded  in  the  indictment  waa  condnsrre,  and  no  qnea- 
lieg  ariaee  as  reapects  them. 

The  eridence  againat  Thomaa  Barrett,  in  addition  to 
tka  proof  as  to  the  nature  of  the  hooiea,  waa,  that  he 
iMMt  Barrett  waa  the  owner  of  botii  hoaaea,  which 
ki  let  to  weakly  tanaota,  and  that  he  had  bean  re- 
fntadly  nmonatnted  with  aa  to  the  manner  in  which 
tkt  hoaete  wars  oondneted,  and  called  «pon  to  inter- 
fat  k  aa  to  abste  tha  nniaanoe. 

Of  these  wamioga  he  took  no  notice,  and  some 
Boatks  before  tba  preaecntion  was  institntad  ho  was 
■md  with  a  written  notice,  to  the  eSict  that  the 
ftStt  and  inhabitanta  eompluned  of  the  Tidoos  and 
imderly  condtMrt  of  hia  tenante,  and  that  nnleaa  he 
taek  ataps  for  remoring  them,  and  for  the  diacon 
linaea  of  the  nnlawfal  practices,  which  for  a  long 
Ijaa  had  bean  carried  on,  and  atiU  were  carried  on, 
ie  laa  aaid  bonaea,  an  indietment  would  be  preferred 
•gnat  him  and  all  other  parties  concerned  in  the  nn- 
IwM  practiaes  ocmplsned  of,  and  that  in  that  case 
lie  notice  then  aerred  wonld  be  given  in  eridence 
ifuaat  him. 

Tke  deft  Thomas  Barrett  took  no  step  irith  the 
new  af  eomplyicg,  but  continued  to  go  to  the  honses 
■d  noeire  the  rent  from  the  occupiers  erery  week 
•atil  the  present  prosecution  waa  commenced. 

U  waa  not  proved  that  the  deft,  obtanied  any  addi- 
timal  rent  by  reaaon  of  the  natnre  of  the  ooenpation. 

Ike  priMoar'a  oounael  contended  that  there  was  no 
■idaaee  fbr  tha  jury  to  consider,  bat,  as  I  stated  that 
I  dwakl  take  their  opinion  npon  tlie  facta,  he  ad- 
dnaMd  the  jury. 

I  told  the  jury  that  if  they  were  satined  that  the 
ddt  wen  know  the  purposes  for  which  the  honsee 
>ara  oceapied,  and  baring  the  power  of  removiog  the 
tnaala  by  a  week's  notice,  had  continuously  permitted 
tlMB  to  renuin,  and  to  conduct  them  aa  common 
hedy-housca,  notwithatanding  the  warnings  and 
utiaa  giraa  him,  that  they  ahould  find  him  gnilty. 

The  jury  fonud  the  deft,  gnilty,  and  I  haTe  to 
tfaest  the  jndgmant  of  thia  bonotoable  oonrt  whether 
the  eenrietion  can  in  point  of  law  be  sustained. 

The  dd^  baa  been  admitted  to  bail  until  the  decimm 
•f  tUa  hoooataUe  court  ia  pmiounced. 

Wx.  H.  BoDKiK,  Asaistant  Judge  of  the 

Hot.  19,  iS62.  Middlesas  Seaaions. 

BAtan  for  the  priaoner  Barrett.— The  conriction 
•OMt  be  sustained.  The  priaoner  waa  in  no  aenee 
tkekemer  of  a  common  bawdy-house.  He  was  merely 
tkelen^rdand  neaved  the  rent,  and  although  be  could 
kan  prercatad  the  house  bang  used  for  the  pnipcae  it 
waa,  bat  did  not,  that  ia  not  sofflcient  to  eupport  a 
enriction  of  him  under  this  indictment.  The  case  of 
£et  T.  BatUrlUU  4  0.  B.  783,  is  in  point,  the 
■■giaal  note  of  which  i*,:  "  Although  the  owner  of 


property  may  as  occupier  be  reaponsible  for  ii^oriea 
ariang  from  acta  done  npon  that  property  by  persona 
who  are  there  by  his  permiaaion,  though  not  attie^y 
his  agenta  or  aerrants,  soeh  liability  attaehea  only'npoo 
partiea  in  actual  poaeeaeien.  When  therefore  an 
action  was  brought  againat  A.  the  owner  of  premises 
for  a  nuisance  ariaing  from  smoke  issuing  out  of  a 
chimney  to  the  prejudice  of  the  pit.  in  bn  oconpatioa 
of  an  adjoining  measnage,  on  the  groond|that  A.  hanng 
erected  the  c^mney  and  let  the  premises  with  the 
ebimsey  ao  erected,  had  impliedly  anthcriasd  the 
ligfaUng  of  a  fire  therein :  bald,  that  the  action  would 
not  lie ;  held,  alao,  that  inaamnrii  as  the  prsauae» 
were  in  the  occnpation  of  B.,  a  tenant  at  the  time  the 
firee  were  lighted,  A.  was  entitled  to  a  Ttrdict  on  the 
plea  of  '  not  poaeesaed, '  the  allegation  as  to  possee 
sion  having  reference  to  the  time  when  the  nuisance 
complained  of  was  committed,  and  not  to  tiie  time  at 
whidi  the  chimney  was  erected."  In  that  cass,  at  i» 
the  preaant,  the  tenancy  waa  a  weddy  one. 

Poland  for  the  proaesation.— The  oonTiotnn  waa 
right.  No  doubt,  if  the  rooms  bad  been  let,  and 
after  the  pceaession  was  in  the  tenants  they  had  bcMi 
converted  to  this  immoral  pnnoas^  the  landlord  weald 
not  have  been  responsible.  But  this  is  an  iadictnent- 
at  common  law,  that  the  landlord  and  tenanta  jointly 
kept  a  common  bawdy-houae,  and  the  prisoner 
Barrett  is  in  the  poaition  of  an  accessory  brfore  the 
fact.  Withont  the  aid  of  the  atatnte  25  Oeo.  3,  c  S6, 
the  prisoner  is  indictable  at  commco  law  if  he  it  a 
party  to  the  committing  of  the  nuisance.  In  AM  r. 
Batter/ietd  the  nnisance  aroae  firam  burning  coke,  and 
the  landlord  was  no  party  to  that.  In  Pireon'e  case, 
S  Ld.  Raym.  1197,  it  was  held  that  a  lodger  who 
keepe  only  a  nngle  room  for  the  use  of  bawdy  is  indict- 
able for  keeping  a  bawdy-bonse.        Oar.  adv.  vaft. 

Kov.  39.— PotiocK,  C.B. — ^We  are  of  opinion 
that  tha  indictment  cannot  be  sustainsd,  the  deft,  not 
reslly  being  the  keeper  of  a  oommon  bawdy-house  in 
point  of  law.  He  waa  aimply  the  owner  of  the  house^ 
reletting  it  to  another  penen  who  need  it  for  aa 
improper  pnrpoee.  The  deft,  had  nothing  to  do  with 
that,  and  did  not  participate  in  the  profits  of  to  using 
it.  Ha  had  nothing  to  do  with  the  immoral  part  at 
the  transaction,  excepting  knowing  the  way  in  which 
the  house  was  used.  My  brother  Williams  very 
shortly  ezpreaaed  the  view  we  take  when  he  aaid  that 
all  that  the  deft,  did  was  not  to  give  the  tenanta  a 
notice  to  quit.  Conviotion  qna^ed. 

OOtTBT    OF   OOMUOK   BBNOH. 

Beported  bj  Darizl  Taoiua  KVAXa  and  V.  Mato,  Bsvt.» 
Barrlat«is4tJ«w. 

Wedneedt^,  Nov.  19,  18«S. 
Cboss  r.  Warn. 
Idcenee  to  tell  beer  not  to  be  dnmk  on  the  premiiei — 
1  Witt.  4,  c.  64,  t.  16—4  #  5  WHL  4,  c.  86,  tt.  1 
i»w;i7. 
The  app.  honing  a  Ueatee  to  tell  beer  not  to  ie  dnmk 
on  the  prenatet,   had  a  bench  fixed  euUide    hit 
home,  upon  lehieh  pertont  wAo  *a<f  bought  beer  of 
him  were  m  the  habit  of  tittmg  dmring  the  time  th^ 
were  tbinkiftg  their  beer: 
Held,  that  thit  beneh  matt  be  ooniidtred  part  of  the 
premitti  within  the  meaning  of  the  above-mentioned' 
itatutet,  and  therefore  ttiu  the  nuigittreiee  were 
right  in  eonvieting  him  far  tdKng  beer  to  be  dnmk 
on  thepremiiet  without  bein^dulg  Heenaed  to  do  to. 
Thia  waa  an  appeal  from  the  deciaion  of  magis- 
trates nnder  30  &  31  Vict,  c  43. 
CUB. 

Oeorge  Cross,  of  Stmtford,  in  the  eounty  of  Oxford, 
was  summoned  by  one  of  her  Majestji't  juaticea  of  the 
peace  acting  m  and  for  the  Banbuiy  and  Bloxham 
diviaion  of  the  county  of  Oxford,  nuder  the  statute 
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1  ym.  4,  c.  64, 8.  7,  and  4  &  5  Will  4,  o.  85,  ss.  4 
and  17,  to  anawtr  an  information  laid  bj  Tboma* 
Watti,  an  officer  of  excise,  alleging  that  he  the  said 
George  Cnwa  (being  a  person  not  dolj  licenied  to  sell 
beer,  cider  and  perry,  as  (he  keeper  of  a  common  inn, 
•lehooae,  or  netnalUng  honse)  on  the  2Stb  Jnly  1863, 
at  Stratford  aforesaid,  did  sell  one  pint  of  beer  by 
ntail,  to  b«  dmnk  and  consumed  in  and  apon  the 
honse  and  prvmises,  vithout  having  an  Excise  ntail 
licence  in  force  anthoiising  him  so  to  do. 

The  app.  appeared  both  personally  and  by  his 
attorney  on  answer  to  the  summons.  It  was  piored 
by  the  Excise  officers,  and  admitted  by  the  app.,  that 
he  had  a  licence  to  sell  beer  off  his  premises ;  bat  ha 
had  no  licence  to  sell  on,  and  be  was  not  a  licensed 
Tictaaller.  The  following  facts  were  sworn  to  by 
Martin  O'Donogfane,  an  Excise  officer,  and  they  were 
not  dispated  by  the  app.  or  his  attorney,  except  as  to 
the  dato  of  the  alleged  offence  as  mentioned  bdow. 
O'Donogbne  depoeed  that  on  the  day  in  qoestlon  (the 
25th  Juy)  be  was  driving  past  the  app.'s  hoaae,  and 
serine  two  men  sitting  on  a  form  oataids  the  house 
drinking  beer,  he  (the  officer)  alighted  from  the  gig, 
and  went  up  to  the  door  and  asked  for  a  pint  of  beer. 
App.  and  his  wife  were  both  present  when  he  called  for 
the  beer.  O'Donogbne  then  sat  down  on  the  fonn  by 
the  side  of  the  two  men.  The  app.'s  wife  brought  him 
the  pint  of  beer  cot  of  the  honse  in  one  of  her  own 
mngs  or  diinking-cnps,  and  he  paid  her  2^  for  the 
beer.  O'Donogbne  and  the  two  men  dmnk  the  beer 
between  them  as  they  sat  on  the  form,  and  when  they 
bad  dmnk  it,  O'Donogbne  placed  the  cup  on  the  sill 
•f  app.'s  window,  outside,  and  then  went  away,  The 
form  stood  just  outside  the  app.'s  street  door,  and 
toached  the  wall  of  his  boose.  The  eaves  of  the  honse 
projected  some  inches  over  the  form,  and  app.'s  son 
(who  was  called  for  the  defence)  slated  that  be  had 
partienlarly  noticed  the  wails  of  the  boose  and  the 
looadation  extended  further  out  into  the  street  than 
the  eaves,  snd  therefore  it  appeared  that  the  form 
stood  either  wholly  or  parUally  upon  the  app.'s  pro- 
perty, although  outside  his  house. 

It  did  not  appear  whether  the  form  was  fixed  either 
to  the  groond  or  to  the  app.'s  boose,  but  it  was  r»- 
mered  between  the  time  of  the  sale  of  the  beer  to 
O'Donogbne,  and  the  hearing  of  the  summons. 
O'Donoghoe  proved  tbst  be  had  seen  the  form  there 
for  three  or  four  months,  and  that  it  was  used  for 
people  to  sit  and  drink  on. 

A  witness  named  Walker  was  called  for  the  app., 
who  confirmed  the  evidence  of  O'Donogbne,  except 
that  he  stated  the  transaction  took  place  on  the  4th 
July  instead  of  the  2Sth,  bat  O'Donogbne  was  positive 
it  WM  on  the  25th. 

This  was  the  evidenoe  adduced  before  ns,  and  it 
appeared  from  the  records  of  the  petty  sessions  that 
the  app.  bad  been  previoualy  convicted  before  the  same 
bench  several  times. 

The  present  ease  it  will  be  observed  wu  heard  on 
ths  25th  Sept.  1862. 

Under  these  circumstances,  and  upon  the  above 
•vidsnoe,  we  the  undersigned  convicted  the  app.  in  the 
penalty  of  1^  snd  costs,  and  we  ad^ndged  that  his 
licence  to  sell  beer  by  retail  off  bia  premises  sboold  be 
forfUted.  The  app.  thereupon  expressed  himself  dis- 
satisfied with  our  determination,  and  applied  for 
case  for  the  opinion  of  the  Court  of  Common  Pleas. 

The  opinion  of  the  court  is  therefon  requested 
whether  tbs  jostioea  were  right  or  wrong  in  oonvioting 
the  app.  and  a^udging  his  licence  to  be  forfeited  aa 
•bore  mentioned. 

T.  E.  Datit,  for  the  app.,  contended  that  there  was 
no  evidence  before  the  justices  of  any  sale  of  beer  by 
the  app.  to  be  dmnk  or  consumed  in  the  house  and 
premises  where  sold.  That  the  justices  do  not  find  ss 
•  fact  that  then  wss  any  sale  of  beet  inooosistent  with 


the  app.'s  licence.  That  the  facte  stated  in  the  taw 
are  quite  consistent  with  a  sale  of  beer  anthoriMd  bf 
the  app.'slioence.  That  the  justicescouldnot,apert6an 
the  evidence  adduced  before  them,  take  jucUdal  noliee 
of  the  records  of  the  petty  seasioas  and  aifjndge  the 
forfeiture  of  the  licence  without  proof  of  the  pnriou 
convictions  in  the  preeenoe  of  the  app.,  and  that  it 
does  not  appear  that  any  such  proof  was  given,  asd 
the  fact  was,  that  no  snob  proof  was  g^ven.  Tbtit 
appeared  firom  the  ease,  and  the  fact  was,  tbst  the 
conviction  of  the  app.  vras  not  founded  upon  the 
evidence  adduced  before  the  jostioes,  but  under  alliged 
drcnmstanoes  not  duly  proved  before  the  justices. 

IfeUjr,  for  the  reap.,  having  stated  that  he  bai 
conferred  with  the  Attorney-General  as  to  tbs  fMi- 
tare,  who  wu  of  opinion  that  it  was  not  a  second 
offence  within  the  meaning  of  ths  statute,  contended; 
first,  that  the  facte  stated  in  the  oaae  show  an  ofitsM 
against  the  provisions  of  ths  1  WUL  4,  c  64, 1. 15, 
and  the  4  &  5  WiU  4,  c  85,  ss.  1,  17.  Samdij, 
that  ths  case  disclosed  evidence  on  which  the  joliots 
might  determine  that  such  offiwoe  had  beencenunittoi  by 
the  app. 

Eblb,  C.J. — In  my  opinion  this  conviction  v« 
right.  The  statute  enaote  that  beer  may  be  sold  on 
certain  conditions  with  a  certain  licence,  to  be  dnak  off 
the  premises.  It  is  not  for  us  to  go  into  the  pirpoos 
of  the  Act,  or  the  intentkm  of  beer  being  eacried  a«sy 
to  a  family  or  house.  All  that  we  aretokwkteii 
the  words  of  the  stotuto,  and  to  see  whether  this  penoa 
sold  beer  to  be  drunk  on  the  pramises.  Hehavugbf 
his  licence  a  right  to  sell  beer  to  be  drunk  off  tto 

Ciises,  the  Exdae  officv  pcoseented  hun  for  sdlisi 
to  be  dmnk  on  the  premises.  It  appears  that  to 
had  for  some  oonsidenUs  time  before  the  dif  in 
question  a  bench  just  ontside  his  door,  not  permansntl;  s 
fixture,  but  in  some  degree  fastened  to  bis  boose,  uid 
I  think  therowas  good  evidence  for  the  jnsiices  ts 
decide  that  that  fonn  was  in  one  sense  a  part  of  tlw 
house,  that  ia  to  say,  ali^tiy  fastoned  near  the  boat 
and  part  of  the  pubUean'a  premises.  When  tlit 
informer  came  two  men  were  drinking  upon  that  fom— 
it  bad  been  used  for  drinking — it  had  been  oolaidt  the 
honse  for  some  time  before,  and  the  iofixncr 
went  to  the  bouse  and  asked  for  beer,  srt 
down  npon  the  form,  and  the  wife  bns^ 
the  beer  to  him,  which  he  drank  whilst  be  wis 
sitting  on  that  form.  I  cannot  say  that  ths  justices 
were  wrong  in  saying  that  that  form  was  part  of  tks 
premises,  and  that  the  app.  sold  that  beer  to  be  drsik 
on  the  premises.  It  is  very  dear  that  if  the  Legis- 
lature meant  that  the  beer  should  be  taken  awsf  fins 
the  premises,  the  putting  a  permanent  form  jest  oat- 
side  the  boose  upon  whiob  customers  oonld  sit  ssd 
drink  the  beer,  vras  an  evasion  of  the  statute. 

WtLUAXS,  J. — I  am  of  the  same  opinion.  I  tfcisk 
that  this  case  tnma  upon  an  inquiry  of  fact, 
the  only  queetion  bong  therefore  whether  then  is 
evidence  that  the  party  informed  against  has  is- 
curred  the  penally.  It  seems  to  me  that,  upon  ths 
facte  brought  b^bre  the  justices,  they  might  woU 
oome  to  the  oondnsion  tbst  this  bench  wss  put  thae 
by  the  landlord  of  the  beerahop  for  the  express  pmpM 
of  accommodating  his  gmste  at  the  beersh<^  If  it  «>* 
so  put  he  had  a  nght,  if  ha  had  been  ao  indinsd,  to 
exdude  everybody  else  from  sitting  npon  it  except  bi> 
gueste.  I  am  therefore  of  opinion  that  the  bench  it  s 
part  of  the  piemisss  within  ths  meaning  of  this  p>r- 
tienUr  clause  of  the  ststnte,  and  that  the  jostioes 
were  right  in  conviotiag  npon  the  evidence. 

Btlks,  and  Ksatibo,  JJ.  oonooired. 

CMuiction  afirmti. 

Attorney  for  rssp.,  <9o&ilor  of  Inintd  Ratim, 
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T.as.] 


Wedmohb  r.  The  Mayor,  Aldeiuikn,  &c.,  op  Bbistol. 


[V.C.  S. 


T.  0.   STXXABZ'S   OOITBT. 

ItftfUttr'^x*  B.  Datimoi,  Ea^.ofLUwoln'Kliin, 
Binuur-tt-utw. 

Tuetdi^,  Dto.  8,  1863. 
VmiiORC  V.  Tas  Uatob,  Au>biuib!(  akd  Bi;*- 

oiMn  or  THE  Cirr  ahd  Covmtt  of  Bbisioi. 

ifncAm — Damagu — dtaitetnf    Ammdmml    Attt 

1848  md  \m-rUmdi  Clmuf  OmtMdaUm  Act, 

«;(8. 

I^  mjmulim  to  mtnm  li»  itfti.  from  rainng  ' 

/Mhnqr,  tmdtr  peietrt   eontamtd  m  iooal  Aelt 

(wUA  i»corponUed  the  Lands  CUnuea  Act),  m 

fiwt  cfpHt.'  houte,  amd  thanhy  prwaUing  aect— 

h  ■  nn-etoiiM,  amd  from  othanoue  damaging  their 

jnftrti),  it  hating  been  estabiithed  that  the  dtflt. 

am  mnpoiptmd  umdtr  thtir  Actt  to  altar  the/oot- 

wi,ami  tJto  that  Ihaplts.  had  nttamtdandvotM 

mkm  mjarjf  Ihtnfy,  an  iiguiKfion  mu  nfiued, 

Itt  it  wa$  rrfemd  to  ehamberi  to  luotrtam  and 

caUfy  Iho  amama  of  in/itry,  and  vhat  would  be  a 

frtfermm  to  be  awarded  bg  wag  of  damagei  in 

rt^eet  ofiuch  injwry, 

Tik  wu  to  iajvoetioii  niit. 

b  Fibnuij  Uat  the  Coipontion  of  Brittol  oom- 

MOMd  the  oonstrnetioa  of  a  new  foot-bridge  on  the 

wt  ade  of  Bristol  bridge.    The  bridge  is  formed  of 

tkni  arobss,  the  oentn  anh  being  higher  than  the 

Itimt,  end  the  roadway  accordingly  rising  towards  the 

(■be  from  either  end.     The  plan  propoeed  for  con- 

MTMtilg  the  new  foot-bridge  was  to  carry  it  in  a  line 

Mriy  horisontal  with  the  cibwn  of  the  centre  arch,  so 

tbt  the  approaehes  on  either  side  wonld  hare  to  be 

niHd  eoa^derably  abore  the  existing  paTed  footways. 

Ok  of  these  footways  passed  in  nont  of  the  shop 

iid  warsbaoae  of  the  pita.   Messrs.  BoDoher.    This 

MdiDg,  whitfa  waa  the  nearest  to  the  bridge  on  one 

■it,  was  leased  by  the  Messrs.  Booeber  from  the  pit. 

tkoas  Wedmore,  who  was  the  owner  in  fee^imple. 

Bthefto  Messrs.   Boucher's  goods   were  oonrsyed  to 

lUr  vaiehoose  throoKh  an  opening  in  the  basement 

*|B  of  the  hoose,   descending  by  steps  snnk  in  the 

|«nd  footway. 

Ihe  weeks  were  carried  on  for  some  time  behind 
'"•iiiip,  which  concealed  from  riew  the  nature  of  the 
'hnliens ;  and,  on  their  being  removed,  on  the  33rd 
Od.  hat,  the  pita,  fonnd  that  the  efiect  of  the  pro- 
fei  plan  weold  be  to  render  necessary  the  displace- 
*at  of  the  ateps  leading  to  the  warehoose,  so  as  to 
lliet  it  impossible  that  hot;aheads  of  snnr  ooald 
k  aend  into  sod  out  of  the  warehouse.  The  sill  of 
^tibsp  door,  also,  which  was  a  step  aboTe  the  former 
•Ntmyt  would  now  become  a  step  below  the  new  foot- 
**!,  sod  thns,  as  the  pits,  alleged,  irreparable  damage 
mU  be  done  to  their  shop, 

^  defla.,  as  the  bill  alleged,  relied  upon  the 
P*n  contained  in  the  Bristol  ImproTement  Acts  of 
IBM  sod  1847;  but  ths  pits,  chsiiged  that  the 
"■■■I  of  the  footway  was  not  a  widening  or  improre- 
■Mtef  anad  or  street  within  the  meaning  of  the 
^  inth  these  AoW  the  Land  Olanaes  Oonsolidation 
*"  IMS  was  iaoor|iontted ;  bot  the  dsfts.  had  not 
f<*N>lad  imder  that  Act,  by  agreeing  or  treating  with 
"■ito^  or  giving  them  notice. 

Iks  till  was  filed  on  the  31st  Oct,  and  prayed  that 
*■*  ^t^f-,  he.,  niight  be  restrained  from  raising  ths 
inel  faotway  in  front  of  the  pits.'  measnage,  or  other- 
*>*pl^iidieuig  or  interfering  with  the  entrance  to  the 
•"•■ouie  er  the  steps  leading  thereto,  and  from  dobg 
'pn^tthig  any  act  whereby  the  remoral  of  bulky 
f«l«  into  and  out  of  the  warehouse  wonld  be  pre- 
P^eiA  et  afiiicted,  and  from  otherwise  damaging  the 
"M  BuasDsge  and  the  said  easement  beloognig  thereto. 
An  interim  injunction  was  granted,  and  the  caose 
•»»  eiBU  on  to  be  heanl. 
LUao.  CA3.-VOI.  II.] 


BoooR,  Q.  C.  and  /.  Larence  Bird  moTed  that  the 
injunction  be  made  perpetual. 

MaHni,  Q.  C.  and  T.  Hughes,  for  the  defts.,  reUed 
npon  the  powers  contained  in  the  Acts  above  men- 
tioned, and  in  the  Local  Health  Act  of  1845.  The 
remedy  of  the  pits,  was  under  the  Lands  Clauses  Con- 
solidation Act.  They  cited  Frewin  t.  Lewis,  4  M.  & 
C.  351 ;  The  East  and  West  India  Docks  ▼.  Oatike, 
3  M.  &  0.  155;  The  Sutton  Harbour  Company  r. 
Bitehens,  1  De  0.  M.&G.  166;  The  Bradford  Local 
Board  of  Health  r.  Hopwood,  6  W.  Bep.  818. 

The  London  and  North-  Western  Saiboag  T.  Smith, 
1  M.  &  O.  316,  rerersed  by  Gatlie's  caae,  and  th» 
Sutton  Harbowr  case,  was  also  referred  to.  See  the 
note,  10  Jut.  71. 

No  reply. 

The  VicE-CaAiiCBi.tx>B. — ^The  pits,  seek  relief  in 
respect  of  an  iigury  on  the  part  of  the  corporation  in 
the  exercise  of  their  compolsory  statutory  powers. 
The  Act  of  Parliament  apparently  authorises  th* 
alteration  of  the  footway  in  the  manner  now  pro- 
posed. But  the  Act  is.  imperatiTe  as  to  this— 
that  in  exercise  of  their  powers  the  corporation  are  to 
do  as  little  damage  as  may  be,  and  they  are  to  make 
satisfaction  in  the  manner  mentioned  in  the  Act  for 
such  injniy  as  they  may  do  to  private  property.  This 
bill  alleges  an  act  which  certainly,  as  there  stated,  is  a 
wronglU  act ;  but  the  Act  of  Parliament  authorises 
the  corporation  to  commit  the  injury,  and  to  make 
reparation  to  the  ii^nred  persou  in  the  shape  of 
damages  or  compensation.  1116  court  was  of  opinion 
that  the  case  stated  by  the  bill  and  affidavits  entitled 
the  pits,  to  an  interim  injunction.  It  is  to  be  regretted 
that  the  corporation,  as  soon  as  they  were  aware  that 
the  pits,  thnatened  to  file  a  bill,  did  not  make  some 
attempt  to  prevent  litigation,  by  explanation  which 
might  have  satisfied  the  pits,  that  they  were  doing, 
and  intended  to  do,  as  little  damage  as  might  be ;  and 
by  ofiering  adequate  compensation  for  the  injury. 
Early  in  the  discussion  I  endeavoured  to  draw  the  atten- 
tion of  counsel  to  the  late  Acts  of  Parliament  which  have 
extended  the  jurisdiction  of  the  court.  The  langusge 
of  these  Acts  is  likely  to  raise  questions  of  difficnllj. 
The  Act  of  the  31  &  33  Vict.  o.  37,  s.  3,  is  as 
follows :  "  In  all  cases  in  which  the  Court  of  Cb. 
has  jurisdiction  to  entertain  an  application  for  ao 
injunction  against  a  breach  of  any  covenant,  oon- 
tract,  or  agreement,  or  against  the  commission  or  con- 
tinusnce  of  any  wrongful  act,  it  shall  be  lawful  for  the 
same  court,  if  it  shall  think  fit,  to  award  damages." 
It  has  been  argued  that  the  word  "  jurisdiction,"  iu 
this  clanse,  is  to  be  confined  to  esses  in  which  the 
right  to  an  injunction  or  to  a  decree  for  specific  per- 
formsnce  is  established  ;  snd  that,  unless  the  right  to 
that  mode  of  relief,  for  which  damages  may  be  sub- 
stituted, is  established,  the  power  of  the  court  is  not 
enlarged.  But,  as  at  present  advised,  my  impression 
is,  that  so  narrow  a  ooDstmction  would  defeat  the  in- 
tention of  the  Legislature.  In  a  case  like  the  present, 
even  if  the  court  might  think  the  nstore  of  the  act 
sought  to  be  restrained  and  the  intention  of  the  parties 
was  snch  that  it  might  be  too  severe  a  thing  to  grant 
an  injunction,  and  would  therefore  have  refused  it  on 
the  balance  of  hardship — althongh  there  might  seem 
enough  to  entitle  him  to  damages  at  law —  in  such  a 
caae  this  court  has  now  jurisdiction  to  award  damages. 
I  cannot  hold  that  the  Act  applies  only  to  those 
cases  in  which  the  court  is  of  opinion  that  the 
pit  has  shown  a  right  to  an  iojonctioa  npon 
the  merits  of  the  case;  becanse,  if  he  has  shown 
snch  ao  injury  as  can  be  properly  compensated  for  in 
damages,  Uie  court  has  power  to  award  them  under 
this  section  without  granting  an  injunction.  The  lan- 
guage of  the  Act  of  last  session,  the  25  &  36  Vict.  c. 
43, s.  1,  is  this:— "In  all  cases  in  which  any  relief 
or  remedy  within  the  jotisdiction  of  the  said  Courts  of 
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Gay  v.  Matthkws. 


[Q.B. 


Ch.  respectively  ii  or  shall  be  sought  ia  any  cause  or 
matter,  instituted  or  pending  in  any  of  the  said  courts, 
and  whether  the  title  to  such  relief  or  remedy  be  or 
be  not  incident  to  or  dependent  upon  any  legal  right, 
every  question  of  law  or  fact  cognisable  in  a  coart  of 
common  law,  on  the  determination  of  which  the  title 
andjuch  relief  or  remedy  depends,  shall  be  determined 
by  or  before  the  same  court"  The  oases  decided  by 
I^rd  Cottenham,  Lord  Truro,  and  the  I.ords  Justices, 
cited  in  argument,  have  no  application  whatever  to  the 
provisions  of  this  Act  of  Parliament,  except  to  this 
extent  that,  in  the  case  before  Lord  Cottenham,  where 
the  question  was  whether  ao  iignnction  should  be 
granted,  he  desired  that  the  matter  should  be  first 
decided  in  an  action  at  law.  If  I  had  bad 
any  doubt  in  this  case  whether  the  nature  of  the 
injury  was  such  as  this  Act  of  Parliament  contem- 
plate there  can  be  nothing  more  clear  than  that 
before  the  recent  Act  it  would  have  lieen  the  duty  of 
the  court  to  direct  an  action  at  law.  Bat  the  time  for 
that  course  of  proceeding  is  gone  by ;  and  it  seems  to 
me  that  I  should  not  be  justified  in  sending  the  pits., 
who  have  shown  that  an  injury  has  been  done  to  their 
property,  to  seek  to  recover  damages  in  a  court  of  Uw 
or  elsewhere  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  of  1845.  Therefore,  although  the  case 
is  one  in  which  it  is  not  proper  to  continue  the  injunc- 
tion, it  is  one  in  which  it  is  proper  to  direct  the  chief 
deii:  to  inquire  and  certify  what  degree  of  injury  has 
been  sustained  by  the  pits.,  and  what  will  be  a  proper 
sum  to  be  swarded  by  way  of  damages  in  respect  uf 
such  injury.  Under  the  beneficial  powers  recently 
granted  to  this  court,  there  is  power,  upon  an  inquiry 
in  chambers,  not  only  to  direct  witnesses  to  be 
examined  in  court  or  before  a  jury,  but  also  to 
vary  or  add  to  the  order  now  made  in  such  manner  as 
the  purposes  of  justice  may  require. 


OOU&T  07  aXTEEirS  BENCH. 

Beported  by  joBx  Thohpsov,  T.   W,  SAOmtaaa,  and 
C  J.  B.  HaaxiLKT,  Eaqrs.,  Banlst«rs-at-t«w. 

nurtiag,  tfov.  37,  I86S. 
Gat  v.  Matthews. 

^MSUNW — Appeal— CoiU—Ordtr — Formof—Diitrtu 
— HtpUvin — Notica  ofactiim. 

A»  order  ofquarltr  tetsioiu  Jor payment  o/eotte  by  the 
app.  to  the  reept.,  directed  them  to  be  paid  to  the 
dirk  of  the  peace,  to  be  by  him  paid  over  to  the 
partiei  entitled  to  the  tame  within  three  weeke  lifter 
eervice  of  the  order  or  a  copy  thereqf  tqton  tie 
app.  pwmtant  (o  (Jt«  12  <f  13  Ktc(.  e.  4S,  s.  S,  and 
11  #  12  Vict,  c  4.%  $.21. 

Hdd,  that  the  order  wat  vaUd  in  point  of  form 
(  Nightman,  J.  dubilame.) 

Dtctaration,  for  that  the  defL  on  the  pU.'e  land  took 
plt'i  good*  and  detained  them  agaimt  turetiet  and 
pledgee.  Plea,  ehavring  that  the  goodt  were  taken 
under  a  warrant  issued  by  a  justice  to  enjurce  an 
order  of  quarter  sessions  for  payment  of  costs  of 
an  appeal  against  a  poor  rate. 

Seld,  that  this  mu  an  action  of  replevin,  and  that  no 
notice    of  action  or   demand  of  perusal  qf  the 
varraiu  was  necessary. 
Declaration.— For  that  the  deft,  oo  the  pit's  land 

took  the  pit's  goods  and  unjustly  detained  the  same 

against  sureties  and  pledges. 

Second    plea.— That  the    alleged    trespasses  were 

committed  after  the  pasring  of  the  2  &  3  Vict  e.  93, 

and  were  committed  in  pursuance  of  that  statute,  and 

that  no  ootioe  of  action  was  given. 

Third  plea. — That  at  the  general  quarter  sessioas  of 

the  peace  held  at  Devizes,  in  and  for  the  bounty  of 

Wilts,  on  Tuesday  the  1st  Jan.,  in  the  twenty-fourth 

year  of  the  reign  of  our  Lady  the  Queen,  it  was  by. 


the  said  court  then  having  and  exercising  oeapttciit 
jurisdiction  in  that  behalf,  ordeiad  as  follows  :— 

"  Wiltshire  to  wit. — Whereas  at  the  general  quarter 
sessions  of  the  peace  held  at  Warminster  in  and  for  the 
said  county  of  Wilts,  on  Tuesday  the  3id  of  July  Isit, 
Alfred  Gay  entered  bis  appeal  against  a  rate  or  anen- 
ment  made  for  the  relief  of  the  poor  of  the  parish  of 
Whiteparish    in  the  said  county  of  Wilts,  dated  the 
2lBt  day  of  May  then  last  past  and  allowed  the  lind 
day  of  the  same  month  of  May,  the  hearing  and  deter- 
mination of  which  siud  appeal  was  adjonmed  to  the  tha 
next  session,  at  which  said  last-mentioned  seasiani 
held  at  Marlborough  in  and  for  the  said  county,  on 
Tuesday   the  16th  of  Oct.  then  last  past,  on  beirisg 
cotuisel  on  both  sides  and  by  consent  of  the  said  sppi. 
and  respn.,  the  court  did  further  adjourn  the  hearuig 
and  determination  of  the  si|id  appMl  unto  the  thtn 
next  and  now  present  quarter  sessions,  and  by  the  lib 
consent  did  order  that  it  be  referred  to  Mr.  William 
Thomas  Bnokland,  of  Windsor,  in  the  county  of  Berka, 
land    surveyor,    to  survey  the  several  piopertiH  in 
respect  of  which  the  app.  aod  the  several  reaps.  w«n 
respectively  rated,  and  to  report  to  the  next  and  nev 
present  sessions  the  proper  rateable  value  at  wbidi  the 
app.  and  the  said  reaps,  should  be  respectively  rated, 
according  to  law,  and  relatively  towards  each  othtr 
and    the    general    aasessoients    in  the    said    pariiii, 
and  that  the  said  court   of  quarter  sessions  should 
thereupon  make    such    order    in    the    premises  u 
it  should  deem  fit,  aud  should  thereopon  award  asd 
apportion  such  costs  aod  expenses  to  either  psity  or 
parties  respectively  as,  having  regard  to  the  sevml 
grounds  of  appeal  and  such  order  so  to  be  by  ihem 
made  thereupon  as  aforaaaid,  should  seem  fair  snd  joit; 
and  whereas  the  said  W.  T.  Buckland  accepted  nch 
reference,  and  in  pursoiance  of  such  agreement  aai 
order  made  such  survey  and  valuation,  and  ascertained 
the  proper  rateable  value  of  the  several  propertiti  in 
respect  of  which  the  said  app.  and  the  said  aevenl 
reaps,  ought  to  be  respectively  rated  aocarding  to  U« 
and  relatively  towards  each  other,  to  the  best  of  bii^ 
knowledge  and  judgment,  and  reported  the  same  to  thit 
court  upon  oath.    Now  this  court,  having  heard  the 
said  W.  T.  BuckUnd,  and  duly  considered  the  uH 
report,  doth  approve  of  and  confirm  the  same,  and  doth 
find,  adjudge  and  determine  that  ths  said  app.  had  do 
grounds  for  appeal  against  the  said  rate  or  aasessment, 
inasmuch,  according  to    the  said  report,   the  proper 
rateable  value  of  the  property  in  respect  of  which  tbe 
said  app.  is  rated  therein  is  rated  at  a  lower  rate  thia 
the  same  ought  to  have  been  rated,  and  that  the  proper 
rateable  value  of  the  several  properties  in  respect  of 
which  the  several  reaps,  are  respectively  rated  thereu,. 
are  rated  at  higher  sums  than  the  same  onght  to  btr* 
been  ratod  according  to  law,  and  in  relative  propor- 
tions to  each  other,  aod  doth  therefore  order  and  direct 
that  the  said  rate  or  assessment  be  amended  aocordiog 
to  the  report  of  the  said  W.  T.  Buckland,  and  dolh 
award  and  order  the  sum  of  SU  15s.  id.  to  the  uii 
reeps.  for  their  costs  in  and  about  the  said  appeal,  and 
the  further  sum  of  98{.  10'.  by  them  paid  to  the  said 
W.  T.  Buckland  for  his  costo  and  charges  in  makiiic 
such  valuation  and  report  and  attendances  thereon  r 
and  this  court  doth  further  order  and  direct  the  tsid 
app.  Alfrrd  Gay  to  pay  the  said  aoms  of  31L  ISf.  2^ 
and  98L  10s.  for  costs  to  the  clerk  of  the  peace  of  tbiS' 
court,  to  be  by  him  paid  over  to  the  parties  entitled  to 
Ihe  same  within  tlirre  weeks  after  service  of  this  order, 
or  a  copy  thereof,  upon  the  said  Alfred  Guy. 

"  JouM  SwATim,  Clerk  of  the  Peace. 

"  By  the  Court" 
And  I  be  deft  says  that  notica  of  the  said  order,  by 
herving  a  copy  of  tlie  same  upon  the  pit,  was  gives  to 
the  pit  on  the  9th  March  1861,  and  that  the  pit  did 
not  pay  the  said  sums  for  costs,  or  any  part  tUeieofv 
that  after  three  weeks  had  elspwd  from  the  time  of  the 
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Mid  serrin  and  notice,  the  clerk  of  the  peace  of  the 
nid  comtj  of  Wilts  duly  certified  that  the  said  snma 
'  of  2U  15«.  2d.  and  98{.  lOs.  for  costs  had  not,  nor 
had  anjr  part  thereof,  been  paid,  in  obedience  to  the 
MJd  order,  and  the  deft^  sajs  that  thereupon  one  of  the 
jtuticesof  the  peace  acting  in  and  for  the  connty  of  Wilts, 
on  the  6th  April  1861,  doljissned  his  warrant,  onder  his 
hand  aod  seal,  directed  to  the  constable  of  the  parish  of 
Whiteparisb,  in  the  county  of  Wilts,  and  to  all  other 
peace  ofEcers  in  the  said  connty,  and  by  which  said 
warrant  the  said  constable  was  commanded  fori  hwith  to 
make  distress  of  the  goods  and  chattels  of  the  pit. ;  and 
thtt  if  within  six  days  next  after  the  making  of  snch 
distnss  the  said  two  last-mentioned  snms,  together 
with  the  reasonable  charges  of  taking  and  keeping  the 
Slid  distress,  should  not  be  paid,  then  that  the  said  con- 
sttble  should  sell  the  said  goods  and  chattels  so  dis- 
trained, and  pay  the  money  arising  Jmm  snch  sale  to 
the  clerk  of  the  peace  for  the  county  of  Wilts.  And  the 
deft,  says  that  he  is  one  of  the  peace  officers  in  the  said 
eomty  to  whom  the  said  warrant  was  directed,  and  in 
jmrsnanee  of  the  said  warrant  and  in  exercise  of  his 
duty  thereunder,  and  not  otherwise,  did  as  in  the  de- 
daration  mentioned  and  therein  comphuned  of,  as  he 
veil  might. 

Fourth  plea. — This  was  nmilar  to  the  third  in  all 
mpects  as  regards  form,  but  the  order  of  quarter  ses- 
noos  was  made  in  another  appeal  agunst  a  poor-rate, 
dated  the  18th  June,  and  the  amount  of  costs  ordered 
to  be  paid  by  the  app.  in  this  appeal  was  42021 15s.  7d. 

Tifth  plea. — That  the  deft,  was  acting  as  a  constable 
under  a  warrant,  and  that  no  demand  of  the  perusal 
sad  copy  of  sudi  warrant  was  made. 

BepHeation  to  second  and  fifth  pleas,  that  this  is  an 
action  of  replevin  and  not  an  action  of  trespass. 

Demurrer  to  third  and  fourth  pleas. 

B.  James  for  the  pit — ^Tbis  is  an  action  of  replcTin, 
tod  will  lie  for  distress  for  poor-rates  :  ( 19  &  20  Vict, 
c  106,  s.  65. ;  a  form  of  avowry  is  given  by  43  Eliz. 
«■  2,  s.  19;  Me  also  Com.  Dig.  Plead.  3  A.  I,  Re- 
]>lmn  A.  B. ;  Dore  v.  Wilkinim,  2  Stark.  287 ;  Shan- 
»M  V.  Sittmon,  1  Scho.  &  Lef.  324  j  Fletcher  v. 
WUiku,  6  East,  283 ;  George  v.  Chancers,  11  M.  & 
W.  149;  Wilson  v.  tfeOer,  1  Bro.  &  B.  57.)  The 
<!iiestion  now  Is,  whether,  under  any  state  of  circum- 
atanoa,  the  declaration  can  be  supported  :  ^Leather  v. 
ImUut,  1  E.  &  B.  619  ;  Memiie  v.  Blale,  25  L.  J. 
399,  Q.  B.)  Secondly,  the  deft  was  not  entitled  to 
notice  of  action  or  to  a  demand  of  perusal  of  bis  war- 
rant   The  2  &  3  Viet  c  93,  s.  8,  incorporates  I  & 

2  WnL  4,  c.  41,  8.  19,  and  dearly  applies  only  to  per- 
aooal  actions,  and  not  to  actions  for  possession  of  the 
tlmg  taken:  {FUtther  v.  Willdm,  6  East,  283; 
Waltrlumte  v.  Jfeen,  4  B.  &  C.  211.)  Thirdly,  the 
third  and  fourth  pleas  are  bad,  inasmuch  as  the  orders 
of  the  Jnstices  set  out  therein  are  invalid  for  making 
tlie  costs  payable  to  the  derk  of  the  peace  instead  of 
to  the  party  entitled  to  the  costs :  (12  &  13  Viet.  c. 
45,  s.  5 ;  11  &  12  Vict  c.  43,  8.  27.)  The  statute 
17  Geo.  2  .e.  36,  is  still  in  force,  and  Reg.  v.  HwUUg 

3  E.  JE.  B.  172,  shows  that  the  proper  course  was  to 
Ime  made  the  costs  payable  to  the  party  entitled  to 
tiiem  under  that  statute. 

if.  StuUh  and  MUaard  for  the  deft.— The  last 
foist  is  the  material  one,  and  the  only  one  the  deft. 
iKans  to  contest.  The  orders  for  costs  set  out  in  the 
thM  and  fourth  pleas  are  valid  in  point  of  form.  The 
■oisioiis  have  always  drawn  up  such  orders  in  this 
form.  Seg.  v.  Buntley  does  not  decide  that  an  order 
tx  payment  of  coeta  to  the  derk  of  the  peace,  as  in 
t^  case,  is  invalid,  hut  that  an  order  under  the 
17  Geo.  2,  making  them  payable  directly  to  the  party 
ofitled,  is  valid  also.  As  to  noUce  of  action  and 
imuii  of  the  warrant,  Pearson  v.  Roberts,  Willes 
^•616,  and  Jottet  v.  Johnson,  6  Ex.  133,  were 
"fared  to.    (The  Court,  bowevtr,  said  that  this  was 


an  action  of  replevin,  and  that  notice  of  action  and 
demand  of  the  warrant  were  not  necessary.) 

CocKBUBN,  C.  J. — The  only  question  which  now 
requires  the  opinion  of  the  court  is  the  one  as  to 
whether  the  form  of  the  order  for  payment  of  the 
costs  is  valid.  We  are  of  opinion  that  it  is.  The 
12  &  IS  Vict  c.  45,  s.  5,  enacta,  that  the  court  of 
quarter  sessions  may,  if  it  thinks  fit,  (order  the  party 
or  parties  against  whom  an  appeal  is  dedded  to  pay 
to  the  other  party  or  parties  costs,  "  snch  costs  to  be 
recoverable  in  the  manner  provided  for  the  recovery  of 
costs  upon  apneals  against  an  order  or  conviction  by 
the  11  &  12  Vict  c  43,  s.  27.  It  is  said  that  the 
court  of  quarter  sessions,  by  the  12  &  13  Vict,  onght 
only  t«  make  an  order  for  payment  of  oosta  to  the 
successful  party,  and  that  there  the  order  onght  to 
have  stopped,  and  that  if  the  machinery  of  the  II  &  12 
Vict,  is  required  to  be  put  in  operation  for  enfordng 
payment  of  the  costa,  the  court  of  quarter  sessions 
onght  to  make  a  separate  order  for  the  payment  of 
them  to  the  clerk  of  the  peace.  That  is  an  inconsistent 
mode  of  reasoning,  for,  looking  at  the  12  &  13  Vict, 
it  is  plain  that  it  only  gives  authority  to  the  quarter 
sessions  to  make  one  order  for  payment  of  costa  to  the 
successful  party,  and  the  same  order  is  to  contain  the 
further  order  that  they  are  to  be  paid  to  the  derk  of 
the  peace.  The  order  for  costa  must  either  be  made 
in  the  form  in  which  it  has  been  in  this  case,  or  the 
costa  never  can  be  recovered.  It  is  true  that  Reg^  v. 
Huntleg  decided  that  the  1 7  Geo.  2,  c.  38,  s.  4,  em- 
powering the  quarter  sessions,  upon  appeal  against  s 
poor-rate,  to  order  costa  to  be  paid  to  the  successful 
party,  is  not  abrogated  by  the  12  &  13  Vict,  and  the 

11  &  12  Vict,  and  that  an  order  made  under  it, 
directing  the  costa  to  be  paid  directly  te  the  apps.,  is 
valid ;  but  that  does  not  show  that  the  jurisdiction  of 
the  court  of  quarter  sessions,  conferred  by  those  re- 
cent statutes,  may  not  also  be  put  in  operation.  It  is 
equally  dear  that  the  order  for  payment  inay  be  made 
under  the   12  &   13  Vict  with  reference  te  the   II  & 

12  Vict,  inasmuch  as  the  order  can  only  be  made  for 
payment  to  the  successful  party  through  the  interven- 
tion of  the  clerk  of  the  peace.  It  is  not  imperative 
to  hold  that  the  12  &  13  Vict,  c  45,  s.  5,  is  a  dead 
letter,  but  it  is  snffident  to  say  that  tl^s  is  a  valid 
order. 

WiOHTHAN,  J. — ^I  entertwn  considerable  doubt  upon 
this  point.  By  the  II  &  12  Vict,  if,  upon  any  ap- 
peal against  a  conviction  or  order  of  justices,  the 
quarter  sessions  shall  order  either  party  to  pay  costa, 
such  order  shall  direct  the  costa  to  be  paid  to  the  derk 
of  the  peace.  It  makes  the  derk  of  the  peace  inter- 
vene between  the  parties ;  but,  if  any  proceeding  be- 
comes necessary  to  enforce  such  order,  that  must  he 
taken  by  the  party  entitled  to  the  costa,  and  it  is  neces- 
sary for  him  to  make  an  application  te  the  derk  of 
the  peace  for  a  certificate  that  such  costs  have  not  been 
paid.  I  can  well  understand  the  reason  for  requiring 
the  certificate  of  the  clerk  of  the  peace.  Then  the  12 
&  13  Vict,  enacts,  that  the  quarter  sessions  may 
order  the  unsnccessfnl  party  to  pay  to  the  other 
party  the  costa  of  the  appeal ;  and,  in  this  case,  it 
seems  hardly  necessary  that  there  should  be  any  certi- 
ficate of  the  derk  of  the  peace  that  snch  costa  have 
not  been  paid  before  the  party  entitled  to  them  pro- 
ceeds to  enforce  payment  of  them.  In  other  respecta 
they  may  well  be  enforced  by  the  party  under  the 
statute.  It  seems  to  me  the  more  reasonable  con- 
struction that  the  order  should  make  the  costa  payable 
to  the  party  entitled  to  them.  However,  I  only  ex- 
press my  doubta  upon  the  point,  and  vay  opinion  is  not 
so  clear  as  to  make  me  dissent  from  Uie  judgment  of 
the  court. 

Bi.ACKBCRit,  J. — I  think  that  the  order  made  in 
this  case  is  good.  This  is  an  action  of  replevin,  and 
neither  notice  of  sction  nor  demand  of  the  vrarrant  was 
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necessary.  The  only  qaestion  arises  on  the  third  and 
fourth  pleas,  whether  tiie  orders  are  bad.  I  agree  that 
if  the  former  part  of  sect  5  of  12  &  13  Vict,  bad 
stood  alone,  they  wonld  not  imply  a  power  to  sub- 
stitute the  clerk  of  tbe  peace  for  the  party  entitled  to 
the  costs,  bnt  tbe  section  goes  on  to  enact  that  such 
costs  are  to  be  recoTerable  in  tbe  manner  prorided  for 
the  recovery  of  costs  by  the  II  &  12  Viet.  c.  43. 
Then  the  II  &  12  Vict,  enacts  that  the  order  shall 
direct  such  costs  to  be  paid  to  the  derk  of  the 
peace..  I  agree  that  is  a  mere  direction  as  to  how  the 
order  is  to  be  made.  The  section  then  proceed;!,  "  if 
such  costs  shall  not  be  paid  within  the  time  limited 
the  clerk  of  the  peace,  or  his  deputy,  shall.give  to  the 
party  entitled  to  such  costs  a  certificate  that  such 
costs  hsTe  not  been  paid,  and  upon  production  of 
such  oertificate  the  justices  may  enfoioe  payment  by 
warrant  of  distress."  And  tbe  schedule  to  the  statute 
giTes  the  form  of  such  warrant :  (S.  I.)  To  obtain 
obtain  this  warrant  it  is  sbsolntely  necessary  that  the 
party  should  go  to  the  justices  armed  with  the  clerk  of 
the  peace's  certificate  in  proper  form.  And  the 
forms  R.  and  S.  1  in  the  schedule  both  recite  that 
tbe  order  is  for  payment  of  the  costs  to  the  clerk  of 
the  peace.  I  agree  with  my  brother  Wightman,  J., 
that  if  the  costs  are  to  be  paid  to  tbe  party  this  certi- 
ficate and  mode  of  reooTering  as  pointed  out  in  tbe 
schedule  could  not  be  applied.  Tbe  conclnsion  I  have 
come  to  is,  that  tbe  12  &  13  Vict,  incorporates  the 
1 1  &  12  Vict.,  and  that  the  order  is  to  be  made  in 
point  of  form  for  payment  to  tbe  clerk  of  tbe  peace. 
It  is  soffioient  to  say  that  an  order  in  that  form  is 
good.   Seg.  t.  ffmUkji  is  not  an  authority  against  it. 

Meixob,  J. — I  am  of   the  same  opinion  as  my 
Lord  and  my  brother  Blackbom. 

Judgmmt  for  ih»  dtfl. 

Pit's  solicitors,  Grtgary  and  Co. 

DefK's  solicitor,  T.  WttaU. 


Monday  Jan.  12,  1863. 

Reo.  v.  Cbbekx. 

Mmiapal  corporation — Toum  oomciDor — Qiudifiea- 

iion — Otxupier  of  home. 
An  aUomtf,  in  conjunction  vnti  hit  partnen,  oceu- 

pitd  an  entire  house,  and  used  it  exchuiuely  as  Metr 

place  qf  butineu,  md  he  did  not  reiide  vrithin  the 

borough: 
EM,  tiiat  thit  vof  a  tuffident  guamication   wAim 

tect.  9<if6i6  Will.  4,  c.  76,  to  mlUle  hin  tobe 

elected  a  (eton  cotmcillor: 

Jfaniitg  mored  for  a  rule  ntri  for  a  quo  uorronto, 
calling  on  Hr.  Creeke  to  show  cause  by  what  authority 
be  claimed  to  be  a  town  councillor  of  the  mnnidpal 
borough  of  Burnley,  Lancashire.  It  was  objected  that 
be  was  not  duly  qualified  on  the  ground  that  be  did  not 
"ocenpy  any  bouse,  warehouse,  counting-house,  or 
■hop  "  within  the  borough,  as  required  by  the  9th 
section  of  tbe  Municipal  Act,  5  &  6  Will.  4,  c  76. 
The  fact  was,  that  Mr.  Creeke  and  bis  partnen  oc- 
cupied a  house  in  tbe  borough,  but  used  it  ezclnsirely 
for  tbe  pnrpose  of  their  business  as  attorneys.  Mr 
Creeke  did  not  reside  within  tbe  borough.  It  was 
contended  that  tbe  word  "  honse  "  in  the  9tb  section 
meant  dwelling-honse. 

CoOKBCBN,  C.  J. — It  may  fall  within  tbe  descrip' 
tion  of  counting-house.  Most  attorneys  act  as 
ocrireners  and  keep  books  of  acoonnt. 

Cboxftok,  J. — Tbe  word  "  bouse  "  really  means 
any  place  of  residence  or  buanees.  Mr.  Welsby  upon 
this  section  says  (1  Wels.  &  BeaT.  Stat.  810,  note  d.) 
"  Tbe  omission  of  tbe  words,  '  or  other  building,' 
which  are  in  sect  27  of  the  Reform  Act,  has  got  rid  of 
a  proUfic  source  of  difficulty  in  the  revising  courts.  Tbe 
eSigct,  bowever,  has  been  to  exclude  the  occnpiers  of 


large  buildings,  such  as  a  range  of  stables,  slaughter- 
houses, detached  attorney's  offices,  breweries,  &c.,  • 
consequence  probably  not  contemplated  by  tbe  framers 
of  this  section." 

CocKBURN,  C.  J.— We  ought  not  to  throw  any 
donbt  upon  this  section,  and  no  rule  will  be  granted. 
RuUrefuMd. 

Tuadag,  Jan.  13,  1863. 
Ex  parte  Houneux. 
Poor4av> — Ditmiual  of  chapUun  to  iporhhomt. 
ne  Poor  Law  Committionert  mag  order  the  dinuteal 
of  the  chaplain  oj  a  union  workhouse,  he  bang  on 
officer  undar  the  i6th  and  iSth  sectiont  of  the  4^  5 
Witt.  4,  e.  76,  as  interpreted  bg  sect.  109  of  that 
Ad. 

Coleridge,  Q.C.  moved  for  a  certiorari  to  bring  np 
an  order  of  the  Poor  Law  Board  with  a  view  to  the 
same  being  quashed.  The  application  was  made  on 
behalf  of  the  Rev.  J.  W.  H.  Molineux,  the  vicar  of 
Sudbury,'  in  Snffolk ;  and  tbe  order  in  question  was  an 
order  of  dismissal  from  tbe  office  of  chaplain  to  tbe 
union  workhouse.  It  was  now  contended  that  such  an 
order  was  not  within  the  powers  of  tbe  Poor  Law  Board. 
Tbe  order  bad  been  made  under  the  48tb  section  of 
4  ft  5  Will.  4,  c  76,  which  gives  tiie  board  a  control 
over,  and  a  power  of  removing  the  master  of  a  work- 
house, assistant  overseer,  or  other  paid  officer;  but 
although  tbe  I09th  section  enacts  that  the  word 
"  officer "  shall  be  construed  to  extend  to  any 
clergyman  who  shall  be  employed  in  any  parish 
or  union  in  carrying  the  Act  or  the  laws  for  tbe  relief 
of  the  poor  into  execution,  still  it  was  never  intended 
that  the  power  of  removal  should  be  applicable  to  the 
chaplain  of  a  workhouse.  [GBOMPTOit,  J. — Is  be  not 
employed  in  carrying  the  Act  into  execalion?!  Mo; 
not  in  tbe  manner  intended  by  that  section,  [CocK- 
BUBM,  0.  J. — ^The  I09th  section  refers  to  a  clergyman 
concerned  in  tbe  administration  of  the  poor-law;  what 
other  oIsrgyn»n  can  be  meant  if  not  the  chaplain?] 
R.  T.  The  Poor  Lam  Commissioners,  re  the  Cambridge 
Union,  9  A  &  E.  911,  supports    this    application. 

fOBOXFTOif ,  J. — Was  that  before  the  Braintree  case  ? 
R.  V.  The  Guardians  qfthe  Braintree  Union,  1  Q.  B. 
1 80).  That  case  is  expressly  in  point,  and  we  are  bound 
to  take  the  last  case.]  Yes ;  the  Braintree  case  is  the 
late  case ;  the  Prisons  Act  and  the  Lunatic  Act  are 
analogous,  and  those  Acts  were  passed  before  tbe  Poor- 
law  Act.  The  clergyman  is  in  bis  office  of  chaplain 
by  tbe  authority  of  tbe  bishop,  and  that  is  the  only 
authority  be  is  bound  to  respect.  He  referred  also  to 
tbe  1 71  St  article  of  the  consolidated  rules  of  the  Poor 
Law  Board. 

CoOKBUBir,  C.  J. — ^Ths  bishop  might  withdraw  bis 
licence,  and  yet  the  clergyman  might  diunand  the 
payment  of  his  salary;  such  a  state  of  things  would 
lead  to  •  great  inconvenience.  It  seems  to  me  clear 
that  tbe  46th  section  gives  power  to  tbe  Poor  Law 
Commissioners  to  order  the  guardians  of  a  union  to 
appoint  paid  officers  for  pari^es  and  unions.  Then, 
the  48tb  section  provides  that  tbe  commissioners  may, 
by  order  under  their  hands  and  seals,  remove  any 
master  of  any  workhouse,  assistant  overseer,  or  other 
paid  officer ;  and  then  the  interpretation  clause  says  the 
word  "  officer  "  shall  include  any  clergyman  employed 
in  carrying  out  tbe  laws  for  the  relief  of  the  poor.  It 
seems  dear  to  me  that  on  the  constmction  of  those 
sections  this  application  cannot  be  granted,  besides 
which,  there  is  the  Braintree  case,  wUch  is  in  itself 
an  authority  for  refusing  it. 

WioBTUAir,  CsoMFTOir  and  Mkllob,  JJ.  con- 
curred. Rule  refused. 
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Beo.  >.  PsABca. 
CoiMf  Ctmrt—Ptrjmrg — Aitignmmt  of,  on  enidtnet 

MJtijiutt-mmmotu — Uixrriage  iffier  JudgmeHl. 

ifmt  lole  dtained  a  judgmaU  in  the  0,  Comity 

Cimrt,  aad  dim  married  S.     She  aftenearcb  took 

ott  ajuigyiaiit-nmmont  m  her  name  when  tole,  in 

L  Comt)  Court,  mthout  having  made  htr  ku$iand 

a  party  to  the  judgment.    At  the  hearing  of  the 

tamm$  the  judge  of  tie  L,  Court  amended  the 

tnowu  ijr  $trikmg  out  the  name  of  the  pit.,  and 

abHitating  8.  and  wife.     After  the  alteration  the 

iefl.  wttt   loom  and    examined,  and  committed 

fijerj.    He  was  then  indicted  and  found  gvHiy  of 

/ejiaj: 

BM,  that  tie  amaidmeni  ma  mthout  juritdiction, 

md  then  being  no  caute  in  the  altered  name,  the 

aniction  could  not  be  mpported. 

bdictnient — The  joron  of  oar  Lady  the  Qaeen 

ipiHi  tinir  oath  present,  that  heretofore,  to  wit,  on  a 

mtiioday  before  the  9th   day  of  March  1855,   one 

EtmictU  Grundy  bronght  an  action  by  cauing  to  be 

inud  a  certain  plaint  in  the  Coonty  Court  of  Kent, 

blira  It  Gransend,  againat  one  Benjamin  Workmaa 

Pane,  and  afterwards,  to  »rit,  on  the  9th  day   of 

Jiinh  1855,   recorded  jadgment    against   the  said 

B.  W.  Peaise,  the  said  County  Court  of  Kent,  holden 

II  Gnmend,  being  then  a  County  Court  established 

uder  ud  by  virtae  of  a  certain  Act  made  and  passed 

in  >  session  of  Parliament  holden  in  the  ninth  and 

t«ti  ;eais  of  the   reign  of  her    present  Majesty, 

BthalKi "  An  Act  for  the  more  easy  reoorery  of  small 

te^  and  demands  in   England."    And  the  jnrvrs 

ilttmH,  upon  their  oath  aforesaid,  do  further  present, 

tlut  afterwards,  to  wit,  on  the    24th  day  of  Jan. 

iHi,  Hid  after  the  said  H.  Gmndy  had  been  married 

to  OM  Writer  Smith,  and  whUe  the  said  B.  W.  Peaiw 

w>i  dwelling  and  carrying  on  business  in  the  city  of 

Uim,  to  wit,  at  the  "Blue  Pig  "  in  St.  Mary  Axe,  and 

iUlt  tbe  judgment  hereinbefore  mentioned  was  still 

SMtiafied,  the  said  H.  Gmndy,  otherwise  Smith,  ob- 

Uiwd  a  summons  from  the  Sherifls'  Court  of  London, 

Qiitt  the  prOTisions  of  a  certain  Act  of  Parliament 

<°>^    and    passed    in    a    session    of    Parliament 

Wden  in  the  fifteenth  year  of  the  reign  of  her  pre- 

wt  Majesty,  intituled,  "  An  Act  for  the  more  easy 

Kmaj  of  small  debts  and  demands  within  the  city  of 

uodos  sad  the  Liberties  thereof,"  by  which  said  snm- 

a«as  the  said  B.  W.  Pearce  was  required  to  appear 

f«w««lly  in  the  said  court  on  the  12th  day  of  Feb, 

iiSl.    And  the    jurors  aforesaid,  upon  their  oath 


"fonwid,  do  further  present,  that  afterwards,  to  wit, 
aula  Hid  12th  day  of  Feb.  1861,  the  said  B.  W. 
Puree  did  personally  appear  in  the  said  court ;  and 
^jurors  aforesaid,  upon  their  oath  aforesaid,  do 
"rtier  present  that  then  and  there  the  judge  of  the 
•^  mat,  Bobert  Malcolm  Kerr,  Esq.,  did  amend  the 
»»1  SBmrnons  by  adding  thereto  the  name  of  the  sud 
"«te  Smith,  the  husband  of  the  said  H.  Grundy, 
«b»wi»«  Smith.  And  the  jnrors  aforesaid,  upon 
uw  oath  aforasud,  do  further  present,  that  the  said 
"oamt  was  In  due  form  of  law  duly  ad- 
Ifnei  from  the  said  12th  day  of  Feb.  1861 
<^  the  Uth  day  of  Feb.  1861.  And  the  jurore 
"""Mid,  upon  their  oath  aforesaid,  do  further 
Ijswt,  that  afkerwerds,  to  wit,  on  the  said  Uth  day 
«  Feb.  1861,  the  aud  B.  W.  Pearce  again  appeared  in 
(*"*■>,  in  porsiiane*  of  the  said  amended  summons, 
f^sJy  adjonnnd  as  aforesaid,'  and  was  then  and  there, 
wers  B.  M.  Kerr,  Esq.,  then  and  there  being  the 
P^  of  tin  said  last-mentioned  cooit,  duly  and  in 
«» fonn  ti  law,  and  according  to  the  provisions  of  the 
^Isst-rceited  Act,  examined,  upon  aath,  touching 
tiM  manner  and  circumstances  under  which  he  the  said 
B.  V.  Pearce  contracted  the  debt  for  which  the  siid 
H.  Gomdy  had  leoovered  jadgment,  04  the  said  9th 


March  1855,  in  the  siud  County  Coort  of  Kent, 
holden  at  Gravesend  as  aforesaid  ;  he,  the  said  B.  M. 
Kerr,  having  then  and  there  fall  and  sufficient  power, 
and  being  competent  to  examine  the  sud  B.  W.  Pearce 
touchmg  the  manner  and  circumstances  under  which 
he  contracted  the  said  debt,  and  having  full  and  suffi- 
cient power  and  anthority  to  administer  the  said  oath 
to  the  said  B.  W.  Pesree  in  that  behalf.  '  And  the 
jurors  aforeaaid,  npon  their  oath  aforesaid,  do  further 
present  that,  at  and  npon  the  said  examination  of  the 
said  B.  W.  Pearce,  it  became  and  was  a  material 
question  and  subject  of  inquiry,  whether  the  said  B. 
W.  Pearce  had  slept  with  one  Catherine  Titterton,  and 
whether  the  said  B.  W.  Pearce  ever  gave  his  name  as 
Mr.  TitUrton,  and  whether  the  said  B.  W.  Peaioe  ever 
gave  half-a-sovereign  tp  one  Harriet  Crowhurst,  and 
whether  the  said  B.  W.  Pearce  had  ever  given  half-a- 
sovereign  to  H.  Grundy,  and  whether  the  said  B.  W. 
Pearce  ever  took  a  certain  bedroom  of  the  said  H. 
Grandy,  and  whether  the  said  B.  W.  Peirco  wss  with 
the  said  C.  Titterton  when  a  certain  room  was  taken 
from  the  said  H.  Grundy,  and  whether  the  said  B.  W.. 
Pearce  ever  passed  more  than  one  night  in  the  house 
of  the  said  H.  Gmndy.  And  the  jurors  afore- 
said, npon  their  oath  i^oresaid,  do_  farther  present, 
that  at  and  npon  the  examination  of  the  said 
B.  W.  Pearce  the  said  B.  W.  Pearce  wss  in  due 
manner  sworn  and  did  take  his  corporal  oath  upon 
the  Holy  Gospel  of  God  to  speak  the  trath,  the 
whole  trath  and  nothing  but  the  truth  (he  the  said 
B.  M.  Kerr,  Esq.  then  and  there  having  full  and  com- 
petent power  and  anthority  to  administer  the  said 
oath  to  the  said  B.  W.  Pearoe  in  that  behalf).  And 
the  joron  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  B.  W.  Pearce  being  so 
sworn  as  aforesaid,  bnt  contriving  and  intending  to 
deceive  the  sud  B.  M.  Kerr  touching  the  manner  and 
circumstances  under  which  the  said  B.  W.  Pearce  had 
contracted  the  said  debt  for  which  the  sud  H. 
Grundy  had  recovered  jadgment  as  aforesud  on  the 
said  9th  day  of  March  1855,  in  the  euid  County  Court  of 
Kenti  holden  at  Gravesend,  falsely,  wickedly,  know- 
ingly, wilfully  and  oorrapUy  swore,  deposed  and  gave 
evidence  as  follows,  that  is  to  say:  "I  (meaning 
himself  the  said  B.  W.  Pearce)  never  slept  with  Mrs. 
Titterton  (meaning  one  C.  Titterton)  i  I  (moaning 
himself  the  said  B.  W.  Pearoe)  never  gave  my  (mean- 
ing his  the  said  B.  W.  Pearce's)  name  as  Mr.  Titter- 
ton ;  I  (meaning  himself  the  said  B.  W.  Pearce)  never 
gave  half-a-sovereign  to  H.  Crowhurst  or  Mrs.  Smith 
(meaning  that  he  had  never  given  half-a-sovereign  to 
the  said  H.  Gmndy  or  to  the  said  H.  Crowhurst) ;  I 
(meaning  huuself  the  said  B.  W.  Pearoe)  never  took 
the  bedroom  (meaning  a  certain  bedroom  in  the  honse 
of  the  said  H.  Grundy)  and  sitting-room  (meaning  a 
certain  sitting-room  in  the  house  of  the  said  H. 
Grundy)  of  Mrs.  Smith,  then  Grundy  (moaning  the 
said  H.  Grundy) ;  I  (meaning  himself  the  said  B.  W. 
Pearoe)  do  not  know  who  took  it  (meaning  the  said 
last-mentioned  room  in  the  said  honse  of  the 
said  H.  Grundy) ;  I  (meaning  himself  the  said  B.  W. 
Pearoe)  was  not  with  Mrs.  Titterton  (meaning  the  said 
0.  Titterton)  when  the  room  (meaning  the  said  last- 
mentioned  room  in  the  house  of  the  said  H.  Grundy) 
was  taken ;  I  (meaning  himself  the  said  B.  W.  Pearce) 
never  passed  but  one  night  in  my  life  in  the  house 
(meaning  the  said  honse  of  the  said  H.  Grundy,  at 
Gravesend  aforesaid).  Whereas,  in  tmth  and  in  fact, 
the  said  B.  W.  Pearoe  had  slept  with  the  said  C. 
Titterton  ;  and  whereas,  iu  trath  and  in  fact,  the  said 
B.  W.  Pearce  did  give  his  nsme  as  Mr.  Titterton; 
and  whereas,  in  trath  and  iu  fact,  the  said  B.  W. 
Pearce  did  give  half-a-sovereign  to  H.  Crowhurst;  and 
whereas,  in  traUi  and  in  fact,  the  said  B.  W.  Pearce 
did  take  the  said  bedroom  and  ritting-room  in  tba 
honse  of  the  said  B.  Grosdy,  and  of  and  from  the  said 
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9.  Gmndy ;  and  wbereu,  in  trath  and  in  fact,  the 
said  B.  W.  Pearce  did  know  who  had  taken  the  sud 
last-mentioned  room  in  the  hoose  of  the  said  H. 
-Grundj ;  and  whereas,  in  tmtb  and  in  fact,  the  said 
B.  W.  Pearce  was  with  the  said  C.  Titterton  at  the 
time  the  said  last-mentioned  room  was  taken  in  the 
hoose  of  the  said  H.  Gmndy ;  and  whereas,  in  tmth 
and  in  fact,  the  said  B.  W.  Pearce  did  pass  more 
than  one  night,  to  wit,  three  nights,  in  the  honse  of 
the  said  H.  Grandy,  as  he  the  said  B.  W.  Pearce,  at 
the  time  he  so  falselj  swoic,  deposed  and  gare  evidence 
as  aforesaid,  well  knew.  And  so  the  jarors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  B.  W. 
Pearce,  on  the  Uth  day  of  Feb.  1861,  before  the  said 
B.  M.  Kerr,  £s<}.,  so  being  snch  judge  as  aforesaid,  by 
his  own  act  and  consent,  and  of  his  own  most  wicked 
and  corrupt  mind,  in  manner  and  form  aforesaid, 
falsely,  wickedly  and-  corruptly  did  commit  wilful  and 
corrupt  perjury,  to  the  great  displeasure  of  Almighty 
^od,  in  contempt  of  onr  Lady  the  Queen  and  her  laws, 
contrary  to  the  form  of  the  statute,  to  the  evil  and 
pernicioos  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  onr  Lady  the  Queen,  ber 
<rown  and  dignity. 

Plea,  not  guilty. 

At  the  trial  before  Cockbnm,  C.  J.,  at  the  sittings' 
in  Middlesex  after  Michaelmas  Term  1S61  (the  in- 
dictment wliich  WHS  found  at  the  Central  Criminal 
-Court  having  been  removed  into  this  Court  by  cer- 
tiorari) the  facts,  as  set  out  in  the  indictment, 
were  proved.  A  certified  copy  of  a  minute  of  the 
Judgment  in  the  Onnreiend  County  Coort  was  pro- 
duced, in  which  Henrietta  Grundy  was  pit  and 
Benjamin  W.  Pearce  deft.  A  duplicate  of  the  judg- 
ment summons,  entitled  Ilmrietta  Grtady  y.  Pearce, 
and  issued  out  of  the  Sheriff's  Court,  London,  under 
sect  88  of  the  London  (City)  Small  Debts  Exten- 
sion Act  1852,  was  also  produced.  The  judgment- 
summons  came  on  for  hearing  on  the  I2th  Feb.  1861, 
and  in  consequence  of  Hn.  Smith's  marriage  since  the 
judgment  was  obtained  R.  M.  Kerr,  Esq.,  the 
judge  of  the  Sheriff's  Court,  London,  amended  the 
anmmons  by  inserting  thereon  the  name  of  Walter 
Smith  and  Henrietta  his  wife  (suing  as  Henrietta 
-<]mndy).  The  further  hearing  of  the  summons  was 
adjourned  to  the  14th  Feb.,  when  the  deft,  tendered 
himself  as  a  witness  on  his  own  behalf,  was  sworn 
and  examined,  and  committed  the  perjury  assigned  in 
,-the  indictment.  The  judge  of  the  Sherirs  Court 
ordered  the  deft,  to  be  committed  to  prison  for  forty 
days  for  nonpayment  of  the  judgmeutAlebt  and  costs, 
-and  directed  this  prosecution  to  be  instituted.  At  the 
close  of  the  case  for  the  prosecution,  the  deft's  counsel, 
H.  Jamet,  submitted  that  the  judge  of  the  Sheriff's 
-Court  had  no  power  to  make  the  amendment ;  that 
there  was  no  valid  summons  or  case  before  him ; 
that  the  proceedings  were  coram  tun  judice,  and  that 
consequently  the  ^arge  of  perjury  fell  to  the  ground. 
The  learned  judge  reserved  the  point,  and  the  ca«s 
having  gone  to  the  jury,  the  deft,  was  found  guilty. 

A  rule  nwi  was  obtained  to  enter  the  verdict  for  the 
deft  pursuant  to  the  leave  reseived,  or  to  arrest  the 
Judgment 

Sect.  88  of  the  London  (City)  Small  Debts  Exten- 
sion Act  1852  (15  Vict,  c  77)  is  as  follows:— 

"That  it  shall  be  lawful  for  any  party  who  has 
obtained  a  judgment  or  order  in  the  court,  either  under 
this  Act  or  under  the  said  redted  Act,  for  the  payment 
of  any  debt  or  damages,  or  costs,  which  judgment  or 
order  shall  not  be  satisfied,  and  for  any  party  who  has 
obtained  a  judgment  or  order  in  any  County  Court 
established  under  or  by  virtue  of  the  befors-menUoned 
Act  for  the  more  easy  recovery  of  small  debts  and 
demands  in  England,  which  last-mentioned  jndgment 
or  order  shall  not  be  satisfied,  to  obtain  a  summons  from 
the  coort  in  case  the  party  against  whom  such  judgment 


or  order  shall  have  been  obtained  shall  then  dwell  or 
carry  on  business,  or  have  employment  within  the  city 
of  London  or  the  liberties  thereof,  snch  snmmona  to  be 
in  snch  form  as  shall  be  directed  by  the  nles  nude  for 
regulating  the  practice  of  the  court,  and  it  shall  be 
lawful  for  any  party  who  has  obtained  any  snch  judg- 
ment or  order  in  the  court,  which  said  last-mentioned 
judgment  or  order  shall  not  be  satisfied,  to  abtainsKm- 
mons  from  any  County  Court  established  under  or  by 
virtue  of  the  last-mentioned  Act  for  the  more  atf 
recovery  of  small  debts  and  demands  in  England, 
within  the  limits  of  which  court  the  party  agiiut 
whom  such  last-mentioned  jndgment  or  order  ihill 
have  been  obtained  shall  then  dwell  or  cany  on  biB- 
ness,  snob  last-mentioned  summons  to  be  in  ndi 
form  as  shall  be  directed  by  the  rules  madt 
for  regulating  the  practice  of  the  said  Coostj 
Court,  which  summonses,  as  the  case  may  be, 
are  to  be  respectively  served  personally  upon 
the  person  to  whom  it  is  directed  (sto),  reqoiiiiig 
him  to  appear  at  snch  time  as  shall  be  directed  by  tbt 
said  rules,  to  answer  such  things  ss  are  named  is 
snch  summons,  and  if  he  shall  appear  in  pmssuoe 
of  such  summons,  he  may  be  examined  npon  oitli 
tonching  his  estate  and  effects,  and  the  manner  ud 
drcumstances  nnder  which  he  ooutracted  the  dd)t  or 
inenrred  the  damages  or  liability  which  is  or  are  tbt 
sobject  of  the  action  in  which  judgment  hsi  bees 
obtained  agunst  him,  and  as  to  the  means  aod  ex- 
pectations he  then  had,  and  as  to  the  property  and 
means  he  still  hath  of  discharging  tlie  said  debt  or 
damages  or  liability,  and  as  to  the  disposal  he  miy 
have  made  of  any  property,  and  the  penon  obtsiniig 
snch  summons  as  aforesaid,  and  all  other  wiuieaei 
whom  the  judge  shall  think  requisite,  may  be  en- 
mined  npon  oath  tonching  the  inquiries  authoriaed  to 
be  made  as  aforesaid,  and  the  costs  of  snch  sommoii 
and  of  all  proceedings  thereon,  shall  be  deemed  ooati 
in  the  cause." 

The  following  of  the  roles  and  orders  for  regulating 
the  practice  of  the  Sheriffs'  Court  of  the  city  of  I/ndoa 
were  referred  to  daring  the  argument : — 

Rule  91.  Where  the  name  or  desoiption  of  a  pit. 
in  the  snmmons  is  insuffidsnt  or  inooirect,  it  may  at 
the  hearing  be  amended  at  the  instance  of  either  par^ 
by  order  of  the  judge,  on  such  terms  as  he  shall  tbiil 
fit,  and  thereupon  the  cause  shall  proceed,  as  to  tet- 
off  and  other  matters,  as  if  the  name  or  descriptioB 
had  been  originally  sudi  as  it  appears  after  the  ammd- 
ment  has  been  made. 

Rule  95.  Where  it  appears  at  the  hearing  that  a  Iw 
number  of  penous  have  been  made  pits,  than  by  la« 
required,  the  name  of  the  omitted  person  may,  at  tbe 
instance  of  either  party,  be  added  by  order  of  the  judga 
ou  such  terms  as  he  shall  think  fit ;  and  thersnfon  tbe 
cause  shall  proceed  as  to  set-off  and  other  matters  a 
if  the  proper  persons  had  been  originally  made  psrtiet; 
and  if  such  person  shall,  either  at  the  hearing,  > 
some  adjonmment  thereof,  personally,  or  by  wii^ 
signed  by  him  or  his  agent,  consent  to  become  a  pit  m 
manner  aforesaid,  the  judge  shall  then  pronomce 
judgment  as  if  such  person  had  originally  been  made  s 
pit;  but  if  such  person  shall  not  consent  to  becomes 
pit  in  manner  afinesaid,  either  at  the  hearing  or  as 
adjournment  thereof,  judgment  of  nonsuit  shall  be 
entered. 

Rule  158.  Execution  on  a  judgment  shall  not  ieoa 
by  or  against  any  person  not  a  party  to  the  suit,  with- 
out a  plaint  and  snmmons  upon  the  jodgment,  the 
proceedings  in  which  shall  be  Uia  same  as  in  oidinaij 
cases. 

Giffard  showed  caose  against  the  role.— First,  tk» 
proceedings  were  regular,  and  the  judge  had  power  to 
make  the  amendment  This  was  not  a  proceeding  i? 
way  of  execution  in  the  sense  of  mie  158.  [WioH^ 
MAK,  J. — ^Thera  was  •  judgment  in  the  nam*  » 
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EeoiMtU  Onind;,  and  tht  alteiatioa  in  the  name* 
m  made  to  enforce  that  jndgment  Was  that 
wnet?]  Bales  91  and  95  give  the  power 
It  tinwd  the  snmmons.  [Wightuan,  J.  —  In 
^  cause  did  the  deft,  gire  false  eridence?] 
If  the  amendmeDt  was  made  without  jarisdietion, 
Ik  defL  was  sworn  in  the  canse  of  Gnmdg  t. 
Pure*.  [Cboxptok,  J. — We  cannot  shot  oar  ejes 
to  tl»  fact  that  this  was  a  proceeding  npon  a  sam- 
meei  in  which  the  husband  and  wife  were  parties,  and 
lien  vag  no  jndgment  to  support  thaL]  The  cose  of 
Paxiger  r.  Bract,  1  Ld.  Rajm.  344,  was  then  ad- 
nrtej  to.  [WioHTMAS,  J. — The  deft  was  not 
mm  in  the  original  canse.]  Secondly,  assnming  the 
loodment  to  hare  been  made  erreneonslf ,  stiU  the 
StaSi  Gonrt  had  a  general  jarisdietion  over  the 
utter,  and  to  enter  upon  the  ioqnir;  :  (^Stg  r.  MS- 
W,  1  Dean.  C.  C.  166;  6  Cox  C.  C.  150.) 
Tie  judgment  is  good  at  common  law,  and  erery- 
^g  was  regular  op  to  the  jndgment-snmmons. 
[Coconcr,  C.  J. — ^1^«  indictment  alleges  that  the 
^'"7  *as  committed  onder  the  amended  snmmons : 
Ifn,  it  WIS  corjm  nonjudice,  and  the  perjnry  fell  to 
tix  pemd ;  if  it  was  not  so,  the  allegationa  in  the 
u^^ment  were  not  proved.] 

B.  JioKM,  in  support  of  the  rnle,  was  not  called 
upon. 

CocKBVRir,  0.  J. — I  think  that  this  rule  should  be 
m£«  abaolDts.  I  regret  that  a  man  who  has  been 
^eod  guilty  open  the  facts  should  escape  punishment 
^>e  a  technical  point,  bnt  the  Court  is  bonnd  to 
•Uaster  the  law  as  they  find  it.  Now,  one  of  the 
twetial  requisites  in  this  offence  is,  that  the  deft. 
■Md  commit  perjury  in  a  certain  cause.  In  this 
tm  tbt  deft  was  sworn  in  a  cause  that  had  no  ezist- 
^  A  judgment  bad  been  recorered  by  Mrs.  Omndy 
i  tilt  Gnvesend  County  Court,  which  she  eought  to 
of™  by  a  snmmons  in  the  Sheriffs'  Court,  London, 
ad  ii  the  meantime  she  had  married  and  become  Mrs. 
Sautt  Instead  of  going  to  the  Gravesend  County 
Coot,  and  making  her  husband  a  party  to  the  jndg- 
Mt  by  a  idre  JacUu,  she  took  ont  a  summons  and 
banted  proceedings  in  the  Sheriffs'  Court,  London, 
k  ia  old  name.  The  judge  of  the  Sheriffs'  Court 
niinperly  amended  the  summons,  and  altered  it  by 
Hk  iddilion  of  the  name  of  "  Walter  Smith  and 
^'  That  alteration  was  made  without  juris- 
^^^  In  the  ctuae  so  altered  in  name,  the  ielt. 
m  sworn,  and  committed  peijory.  The  perjury, 
liotfm,  was  committed  in  a  canse  which  had  no 
''"'•Ke,  and  the  connction  cannot  be  sustained. 

WiOHTitAs,  CBOMPToir  and  Mkllor,  JJ.  con- 
*i«i.  Judgmmt  for  the  deft. 


COTJBT  OF  COSnCON  BENCH. 

''totvl  l>r  Dakixi.  Thokas  Bvam  and  W.  Matd,  Esqrs. 
Barrinera.at-Law. 

Wednesdag,  Nov.  19,  1863. 
BtisioL  ASD  Exeter  Railway  Comfaitt 
V.  Tdcker. 
lMdAel—%  if  9  Viet.  e.  *i— Railway  Ckuuu  Act. 
<•  oa  appeal  againit    tht   decition  of  magittratet 

'«mcti»g  a  raitioag  company  formid .under  c.  45 

0/8^9  Viet,  for  not  repairing  a  bridge,  it  vmt 
BiU,  liaia.65  and  145  of  the  S  Viet.  c.  20  (AiO- 

"jfi  Clamet  Act),  were  ineorporated  in  the  local 

iii,  and  that  the  magittratet  acre  light  ia  con- 

t>^>^  under  thou  ucliont. 

T^  was  a  special  case  stated  for  the  opinion  of  this 
aotimder  90  Sc  31  Vict  o.  43. 

la  the  sewioo  8  &  9  Vict  an  Act  was  passed  for 
'"^(smaagat  other  purposes)  a  branch  railway  from 
li*  Ilmtol  ani  Exeter  Railway  at  Yatton  ,to  Clevedon, 
B  the  county  of  Somerset,  which  Act  leceired  the 


Boyal  assent  on  the  31st  July  1845.  By  the  1st  sec- 
tion of  this  Act  it  was  enacted  **  that  the  Lands 
Clauses  Consolidation  Act  1845,  and  so  mnohofth» 
Railway  Clauses  Consolidation  Act  1845  as  relates  to  th» 
construction  of  railways,  the  temporary  use  of  lands 
daring  the  construction  of  railways,  to  the  taking  of 
lands  for  additioual  stations,  to  the  mode  of  crossing  of 
roads  and  construction  of  bridges,  to  the  eonstmctioa 
of  arches,  &o.,  shall  respectively,  except  so  far  as  th« 
same  may  be  by  this  Act  otherwise  provided  for,  and 
except  such  of  the  provisions  thereof  as  may  be  incon- 
sistent with  the  provisions  herein  contained,  be  incor- 
porated with  and  form  part  of  this  Act" 

The  branch  railway  from  Yatton  to  Clevedon  was- 
made  soon  after  the  passing  of  the  Act ;  and,  in  pass- 
ing through  the  tithing  of  Yatton  West,  four  high- 
ways were  (amongst  others)  interfered  with  and  carried 
over  the  branch  railway  by  a  bridge,  the  roads  being, 
altered  considerably  from  their  original  level,  and  one, 
if  not  more  of  them,  being  diverted  for  some  dis- 
tance. 

In  January  last,  this  bridge  and  the  approaches 
thereto  being  out  of  repair,  William  Tucker  and  Wil- 
liam Sxy,  two  householders  of  the  said  tithing,  made 
application  to  the  jostices  acdng  within  and  for  the 
petty  sessional  division  of  Long  Ashton,  in  the  said 
county  within  which  petty  sessional  division  th» 
tithing  of  Yatton  West  is  situated,  complaining, 
thereof;  and  on  the  18th  Jan.  the  ^ase  came  before 
the  bench  at  Long  Ashton,  the  railway  company  having 
been  summoned  for  sach  purpose,  and  appearing 
thioogh  their  solicitor,  when  an  order  was  made  by  th» 
magistrates  then  ritting,  founded  on  the' 60th  and  SStb 
sections  of  the  Railways  danses  Consolidation  Act 
1845,  then  alleged,  on  the  part  of  the  complainants,  to- 
be  respectively  portions  of  the  said  Act  so  incorporated 
as  aforesud,  and  of  which  order  the  following  is  a. 
copy:— 

"  Be  it  remembered  that,  on  the  16th  day  of  Januaiy^ 
in  the  year  of  Lord  one  thousand  eight  hundred  and 
sixty-one,  complaint  was  made  befon  Edmund  Josepit 
Danbeny,  Esq.,  one  of  her  Majesty's  justices  of  Uie 
peace  in  and  for  the  said  county  of  Somerset,  by  Wil- 
liam Tncket  and  William  Say,  two  hooaebolders  of  the 
tithing  of  Yatton  West,  in  the  parish  of  Yatton,  in  ths 
said  county,  which  aaid  tithing  is  wholly  wtnsted. 
within  the  petty  sessional  division  of  Long  Ashton,  ia 
the  said  county ;  for  that  the  Bristol  and  Exeter  Rail- 
way Company  bad  neglected  to  maintain  and  keep  in 
repair  a  certain  bridge  situate  in  the  said  tithing 
called  the  Kingstoue-road  bridge,  together  with  tha 
immediate  approaches  and  fences  connected  therewith, 
which  said  bridge,  together  with  the  said  immediate- 
approaches  and  fences,  had  been  constructed  by  the 
said  Bristol  and  Exeter  Railway  Company  over  th» 
Clevedon  biancb  of  the  aaid  Bristol  and  Exeter  Railway, 
for  the  purpose  of  carrying  four  public  highways,  t<» 
wit,  the  several  roads  from  Kihgstona  Seymour  to 
Yatton  and  Clevedon  and  etce  vertd,  and  a  certain 
public  highway  called  Yoang's-road,  over  the  said 
Clevedon  branch  railway,  and  that  the  said  severs 
immediate  approachee  to  the  said  bridge  and  the  fences 
connected  therewith  wen  then  ont  of  repair,  and  that 
the  said  railway  company  were  bound  to  put  the  same 
into  complete  repair.  Now  at  this  day,  to  wit,  on  the 
I8th  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-one,  at  Long  Ashton 
aforesaid,  the  parties  aforesaid  appearod  before  us. 
Sir  Arthur  Hallam  Elton,  Bart.,  and  John  Mor- 
daunt,  Esq.,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  and  the 
said  William  Tucker  and  William  Say,  being  two 
householdere  of  the  tything  of  Yatton  West  as 
aforesaid,  within  which  said  district  the  said  bridge, 
with  the  said  several  immediate  approaches  and  fences 
connected  therewith,  is  situate,  make  application  to  ns 
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the  uid  jnatiota,  complaining  that  tiie  said  mreral  im- 
m«ctiato  approaohu  to  Kingstone-road  bridge,  by  which 
the  said  publio  highways    cross    the  said  ClevedoH 
branch  rsilwajs,  ai«  foanderons,    fall  of  rats,   and 
greatly  ont  of  repair,  and  that  the  fences  on  the  sides 
of  the  said  ai^roaobes,  and  being  necessary  works 
ooDBsetsd  with  the  said  bridge,  are  brolcen  down  and 
ont  of  repair,  which  said  sevenl  immediate  approaches 
and  the  said  fences  baring  lieen  so  constracted  and 
executed  as  aforesaid  by  the  said  Bristol  and  Exeter 
Bailway  Company,  which  said  company  were  reqaiied 
by  the  statntes  in  such  case  made  and  provided  to 
maintun  and  keep  in  repair,  and  it  is  proved  on  oath 
to  us  that  the  said  William  Tucker  and  )^Uiam  Say 
had,  ten  days  and  upwards  prerionaly  to  their  making 
each   complaint,  to  wit,   on    the   twentieth    day   of 
December  now  last  past,  given  notice  to   the  said 
Bristol  and  Exeter  Bailway  Company  that  the  said 
several  immediate    approadies    to    the  said  bridge, 
together  with  the  sud  fences,  were  oat  of  repair  as 
aforesaid ;    and  by  the  sud  notioe  required  the  said 
company  to  put,  maintain  and  keep  in  repair  the  said 
immediate  approaches  and  fenoes,  and  infonned  the 
said   company    that   m   defanlt   of  their   so    doing 
within     ten     days     from     the     service     of    such 
notice,   it  was   the  intention   of  the   said   William 
Taoker  and  William  Say  to  make  application  to  two  of 
ber  Majesty's  Justices  of  the  peace  for  the  said  coanty, 
for  an  order  commanding  the  said  company  to  put  the 
said  immediate  approaches  and  fences  into  complete 
repur.     And  now,  having  heard  the  matter  of  the  said 
complaint,  and  of  the  said  application  of  the   said 
WilUam  Tackei;  and  William  Say,  and  the  defence  of 
the  said  Bristol  and  Exeter  Bailway  Company,  and  it 
appearing  to  us  that  the  sud  Bristol  and  Exeter  Rail- 
way Company  is  liable  to  maintain  and  keep  in  repair 
the  said  bridge  and  the  said  several  immediate  approaches 
and  fences  connected  therewith,  being  so  as  aforesaid 
OQt    of    repair,    we  do  order  and  adjudge  the  said 
Bristol  and  Exeter  Railway  Company  to  pat  the  said 
ssTcral  immediate  approaches  to  the  said  bridge,  and 
the  said  fences  on  the  respective  sides  thereof  and  con- 
nected therewith,  into  complete  repair  within  a  period 
of  three  weeks  firom  the  date  of  this  order. 

"  Given  under  our  hands  and  seals  at  Long  Asliton, 
in  the  sud  county  of  Somerset,  this  eighteenth  day  of 
January  in  the  year  of  our  Lord  one  thousand  eight 
hoadred  and  sixty-one. 

"  Abtbvb  H.  Eltoh  (i»  s.) 

"  JOBK  HoEtOAUMT  (U  8.)" 

Ho  appeal  was  made  against  this  order,  nor  were 
any  proceedings  taken  to  contest  its  validity. 

This  order  being  disobeyed  by  the  company,  on 
the  26th  July  last  the  company  waa  summoned 
before  the  justices  of  the  said  county  sitting  at 
petty  sessions  in  and  for  the  said  petty  seaslonal 
division  of  Long  Asbton,  in  the  said  county,  on  the 
information  of  Williiun  Tucker  and  William  Say,  two 
householders  of  the  tithing  of  Tatton  West,  in  the 
petty  sessional  division  of  Long  Ashton,  for  that  they 
the  said  company  bad  failed  to  comply  with  a  certain 
order,  under  the  bands  and  seals  of  Sir  Arthur  Hallam 
Elton,  Bart.,  and  John  Mordaont,  Esq.,  two  of  ber 
Majesty's  justices  of  the  peace  for  the  said  coanty, 
bearing  date  the  18th  Jan.  now  last  past,  whereby,  in 
pursuance  of  the  statute  in  that  ease  made  and  pro- 
Tided,  the  said  jtutioes  did  order  and  adjudge  them 
within  three  weeks  from  the  date  of  their  said  order  to 
put  into  complete  repur  the  several  immediate  ap- 
proaches to  a  certain  bridge  situate  in  the  said  tithing 
for  carrying  certain  pnblic  highways  over  the  Clevedon 
branch  of  the  said  railway,  and  called  the  Kingstone- 
road  bridge,  and  the  fences  on  the  ude  of  such  ap- 
proaches and  connected  therewith. 

The  company  were  represented  by  their  solicitor, 
sifter  proof  of  the  servioe  of  a  copy  of  the  order  with 


production  of  the  original  at  the  same  tinw  on  th» 
secretary  of  the  company  on  the  I4th  Fab. 

The  magistrates,  on  examining  witnesses,  found  it 
proved  that  the  said  approaches  and  fences  had  not 
been  repaired  in  pursuance  of  the  said  order. 

It  was  objected  on  the  part  of  the  apps.  the  rail* 
way  company,  that  the  65th  section  of  the  Bailway 
Clauses  Act  1 845,  under  which,  taken  in  connectioc 
with  the  50th  section  of  the  same  Act,  the  proceedings 
were  taken  for  a  penalty,  did  not  apply  to  them  as  not 
being  incorporated  in  their  Act.  This  objection  we, 
after  hearing  arguments  on  both  udes,  overruled. 

It  was  also  objected  that  the  1 45th  section  of  the 
Railways  Clauses  Act  1845,  under  which  the  reooveir 
of  penalties  is  provided  for,  was  not  incorporated  wiu 
and  did  not  form  part  of  the  apps.'  Act. 

This  objection  was  also  overruled,  and  we  convicted 
the  apps.  in  the  penalty  of  lOOL  (for  twenty  days, 
during  which  the  apps.  had  failed  to  comply  with  the 
order)  and  costs,  and  we  directed  &0t.  to  be  applied 
towards  the  repair  of  the  approaches  and  fences  to  the 
said  bridge,  and  one  moiety  of  the  residue  to  be  paid  to 
the  informers,  and  the  other  moiety  to  the  overseen  of 
the  poor  of  the  parish  of  Yatton  aforesaid,  and  we 
signed  a  conviction  of  which  the  following  is  a  copy : — 
"  Be  it  remembered  that  on  the  20th  day  of  July, 
in  the  year  of  oar  Lord  one  thousand  eight  bundnd 
and  sixty-one,  the  Bristol  and  Exeter.  Railway  Com- 
pany is  convicted  before  us   (the  aforesaid  jostiees 
of  the  peace  for  the  county  of  Somerset),  for  that  the 
said  Bristol  and  Exeter  Railway  Company  bad,  for  a 
space  of  twenty  days  and  upwards,  disobeyed  and  failed 
to   comply   with   a  certain  order,  bearing   date   the 
eighteenth  day  of  January,  in  the  year  of  our  Lord 
1861,  under   the    hands    and   seals  of   Sir  Arthor 
Uallam  Elton,  Bart.,  and  John  Mordaunt,  Esq.,  two 
of  her  Majesty's  justices  of  the  peace  for  the  said 
county,  acting  in  and  for  the  division  of  Long  Atbtoo  in 
the  said  county,  whereby,  in  pursuance  of  the  statute 
in  that  case  made  and  provided,  the  said  last-named 
justice  did  order  and  adjudge  the  said  company  within 
three  weeks  from  the  date  of  their  said  order  to  pat 
into  complete  repair  the  several  immediate  approicbes 
to  a  certain  bridge,  situate  in  the  tithing  of  Yattds 
West,  in  the  said  division  and  county,  for  carrying  cer- 
tain public  highways  over  the  Clevedon  branch  of  the 
said  company's  said  railway,  and  called  the  KingstisM- 
road  bridge,    and  the   fences    on  the  sides    of  audi 
approaches  and  connected  therewith,  contrary  to  the 
form    of    the    statutes    in    that    case    made   and 
provided.      And    we     adjudge     the    said    Bristol 
and  Exeter  Railway  Company,  for  their  said  offenoe 
and    disobedience    of    and    failure    to    comply  with 
such  order,  to  forfeit  and  pay  forthwith  the  sum  ii( 
100/.,  and  the  sum  of  ten  shillings  and   sixpence  for 
the  costs  incurred  in  making  the  order,  25/.,  part  of 
which  said    sum  of   1002^    we   awarded   to    Willism 
Tucker  and  William  Say,  the  informera,  and  we  alo 
awarded  another  sum  of  twenty-five  pounds,  farther 
part  of  the  said  sum  of  one  hundred  pounds,  to  the 
overseers  ef  the  poor  of  the  parish  of  Yatton,  is  ths 
said  county,  in  which  said  parish  the  said  offence  vu 
committed,  to    be  applied  in  aid  of  the  poor-rale  of 
such   parish,    and  we  ordered  that  the  sam  of  fifty 
pounds,  the  residue  of  the  said  sum  of  one  handred 
pounds,  should  be  applied  by  the  said  WilUam  locker 
and  William  Say,  or  one  of  them,  in  patting  the  said 
approaches  and  fences  into  repur. 

"  Given  under  our  hands  and  seals  the  day  and  year 
first  above  written." 

The  company,  being  dissatisfied  with  our  deoiioOt 
demanded  a  case  under  the  provisions  of  the  laiil 
statute  20  &  21  Vict.  e.  43. 

The  questions  for  the  opinion  of  the  conrt  are, 
first,  whetlier'tke  local  Act  does  by  the  words  "ll>< 
mode  of  crossing  of  roads  and  construction  oi  bridges, 
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aijaj Mlur  mwn*,  incorpontt  the  65tb  Hction  of 
tit  Bailwijri  CUioM  Act  1845.  Secondly,  whether, 
il  the  event  of  the  court  holding  tliet  the  65th 
actiooofthe  Railwaje  UUnsee  Act  1845  ia  eoincor- 
fntid  with  the  local  Act,  the  l45th  end  eabeequent 
Mtioet  pondiBg  tho  metliod  for  recoTering  penahies 
ud  tli^  application  are  also  incorporated.  If  thj 
cout  ihill  be  of  opinion  that  the  65th  Motion  of  the 
bilnjiChuuei  Act  1845  is  eo  incorporated,  then  the 
emmetioii  to  be  confirmed  ;  otherwise  to  be  quashed, 
tlie  Kcond  qontion  only  relatinj  to  the  mode  of  en- 
fomag  tuck  oonnetion. 

KinilaJx,  Serjt.  (if.  SmUk,  Q.C.  with  him)  oon- 
toded  that  the  65th  and  145th  and  sabsequent  seo- 
lioat,  hj  which  it  ia  enacted  "  that  where  the  company 
an  required  to  maintain  or  keep  in  repair  any  bridge, 
ftatt,  approach,  gate,  or  other  work  executed  by  them, 
it  iball  be  hiwfol  for  twO'jastioes,on  the  applicatian  of 
tlH  ninajor  of  roads,  nr  of  any  two  honaeholders  of  the 
pinkordiitrict  where  such  work  may  be  situate,  com- 
fUiiigthst  any  such  work  is  out  of  repair,  after  not  lest 
ibaa  tea  days'  notice  to  the  company,  to  onler  the  com- 
puy  to  pot  soch  work  into  complete  repair  within  a  pe- 
nal lo  be  Umited  for  that  purpose  by  such  Justices ;  and 
ifthiiosipany  fail  to  comply  with  such  order,  they 
•Ul forfeit  5/.  for  errery  day  that  they  fail  to  do  so; 
ai  it  ihsll  be  lawful  for  the  justices  by  whom  any 
sadi  penalty  ia  imposed  to  order  the  whole  or  any 
put  tbaeof  to  be  applied,  in  such  manner  as  they 
(Usk  fit,  in  putting  auch  works  in  repair  "  (secte.  146 
ml  labseqntnt  ones  refer  to  the  mode  of  recovering  the 
foulties),  were  not  incorporated  in  the  private  Act, 
agit  tberefore  that  the  apps.  were  not  liable. 

IFeUy,  for  the  lesps.,  contended  that  by  sect.  I  of 
■Si:}^iet«.  104,  the  65th  section  of  the  Bailways 
Cam  Consolidation  Act,  8  &  9  Vict,  c  20,  and  alao 
ti*  14!ith  and  subaeqnent  sections  of  the  some  Act, 
ifnidiag  the  modes  of  recovering  penalties,  were  in- 
^fpMSted  ui  the  fint-mentiooed  Act,  and  were  appli- 
aUe  in  the  pcaaent  case,  and  so  that  the  decisiuu  of 
ike  jutjcis  was  ri^t. 

Kiu,  C.  J. — We  are  of  opinion  that  the  apps.  io 
tin  ate  are  in  tbe  wrong.  Acoordbg  to  their  own 
it  Ibey  are  bound  to  keep  their  bridges  and  approaches 
tbcreto  in  good  repair;  and  by  sect.  65  of  the  Rail- 
^'Jt  Qanaes  Act  (which  I  am  of  opinion  is  inoorpo- 
"■■l  in  the  private  Act)  they  are  liable  to  be  proceeded 
•Oiaat,  apon  the  application  of  the  snrvsyor  of  roads, 
«  uy  two  householders  of  the  district,  before  two 
JXin^  who  may  order  them  to  repair  the  bridges  and 
^ipnadies  comfdained  of,  and  also  to  forfeit  5L  per 
<)•;  ia  the  event  of  their  not  obeying  such  order.  I 
alM  thmk  that  the  145th  and  subsequent  sections, 
*liieh  point  oot  Um  mode  of  recovering  the  penalties, 
*n  iiMipotatad  in  the  local  Act,  and  that  the  jnatiocs 
*-%  m  dsddiijg  the  matter  in  the  way  they  have 
^  acted  rightly. 
Wiuxam,  BTI.BS  and  Keatiho,  JJ.  conenrred. 
Appeal  dismissed. 
AtfOMgrt  tot  Tssps.,  l/ffhi  and  roim;. 


BBOUTBATIOlt  APPXAI. 

Tuenhs,  Nov.  18,  1863. 
TaotTKR  (app.)  V.  Tbzvob  (lesp.) 
^'"'ioia  baa — Oorougk  tote — Disqualification — 
PotfMv— S  Witt.  4,  e.  45,  j.  36. 
^iMLKof  tka  Rejm-m  Act,  S  WQL  4,  e.  45,  all 
pfrsoas  art  ditjuaUJltd  from  beiitg  registered  as 
""ttrs,  "  wio  oiaU  mitkia  twelve  calendar  months 
—t  frmitmt  to  fie  lust  dag  of  Jnlg  in  s%ich  year 
i<n«  reee»se<l  paroekial  rtUe/,  or  o&sr  alms  wAtcA 
h  tie  faw    iff  /'orKmunt  now  disqaall/g  from 
"^/or  mewiitrs  of  Parliament:" 
■BtU,  list  s^ersoM  vihote  Jather  mas  ciargetAle  as  a 
yaipv  •■  ike/imds  of  a  mtion,  andvho  volimtarilf 
OUa.  Caa.— Vol.  U.] 


eomlrilmted  a  vteUg  sum  towards  Hs/bther's  mean- 
leHOHOt,  the  funds  of  tits  tmion  paging  tie  remainder, 
teas  not  disquaUfied  bg  Ike  36(i  aeetKni  as"  a  person 
wio  had  received  parwMal  relief  or  other  abas." 
Matthew  Shaw,   whose  name  was  on   the   list  of 
voter)  fur  the  borough  in  respect  of  property  oecopied 
in  the  township  of  Northallerton,  was  duly  objected  to, 
and  it  was  then  proved  that  his  qualification  xa  a  voter 
for  the  borough  was  good  if  he  was  not  disqualified  by 
the  provisions  of  the  36th  section  of  the  Beform  Act, 
S  VVilL  4,  c  45,  which  is  as  follows:  "Be  it  enacted, 
that  uo  person  shall  be  entitled  to  be  registered  in  any 
year  as  a  voter  for  the  election  of  a  member  or  mem- 
ben  to  serve  in  any  future  Farlument  fur  any  dty  or 
borough,  who  shall  within  twelve  calendar  months  next 
previous  to  the  Isst  day  of  July  in  such  year,  have  re- 
ceived parochial  relief  or  other  alms,  which  by  the  law 
of  Parliament  now  disqualify  from  voting  in  the  elec- 
tion of  members  to  serve  in  Parliament." 

The  facts  of  the  case  were  these : — From  the 
Slat  Joly  1861  to  the  31st  July  1863,  Matthew  Shaw 
was  reniJent  within  the  township  of  Northallerton.  In 
Nov.  I86I,  hi*  father  bemg  then  old  and  deetitnte, 
and  unable  to  work,  and  being  chargeable  as  a 
pauper  to  the  common  fund  of  the  Northallerton 
union,  applied  for  relief  to  the  board  of  guardians  of 
the  same  anion,  and  received  an  order  from  them  to  go 
into  the  Northallerton  workhouse.  He  aecoidingly 
became  an  inmate  of  the  aaid  workbcoss  for  six  wedcs. 
Whilst  bs  was  in  the  workhouse,  his  son,  Matthew 
Shaw,  the  voter,  upon  the  request  of  the  relieving 
officer  of  the  said  union,  came  to  a  meeting  of  the 
board  of  guardians,  and  was  then  told  by  the  board  of 
guardians  that,  if  he  did  not  pay  something  towards 
tils  maintenance  of  his  father,  he  the  said  Matthew 
Shaw  would  be  summoned  before  the  Justices  in  petty 
sesaioiis  to  show  catise  why  lie  alionld  not  be  ordered 
to  maintain  his  fatlier.  As  a  matter  ofprastioa  ths 
guardians  instruct  the  proper  officer  to  summon  be- 
fore tlie  justwes  in  petty  sessions  any  person  liaUs  to 
oontribute  to  the  maintenance  of  a  pauper  within  tho 
district  of  the  union.  Matthew  Shaw  therenpoo  mad* 
an  offer  to  pay  1*.  6dL  weekly  towards  the  munts- 
nance  of  his  father,  whilst  he  continued  in  the  work- 
house, and  the  gnardians  accepted  the  ofiisr.  MatUieir 
Shaw  accordingly  paid  the  sum  of  Is.  6dL  for  several 
weeks,  whilst  his  father  was  in  the  woikhoase ;  hot 
the  sum  was  insufficient  to  defray  the  expense  of  bis 
father's  maintenance,  and  the  roidne  of  th*  expense 
was  paid  m  tha  usual  manner  out  of  the  common  fnnd 
of  the  union.  No  order  was  made  by  the  Justices 
reqoiring  Matthew  Shaw  to  oontribute  to  the  mainte- 
nance rf  his  father,  nor  was  it  proved  that  Matthew 
Shaw  was  able  to  oontribote  thereto  beyond  the  weekly 
sum  of  Is.  6d, 

On  behalf  of  the  objector  the  following  statntet,  43 
Elis.  0.  S,  s.  7  I  59  Geo.  3,  c.  12,  s.  36 ;  5  Geo.  4,  c 
83,  s.  3 ;  and  4  &  5  Will.  4,  c.  76,  s.  66,  were  died ; 
and  also  Bogets  on  the  Law  and  PracUce  of  Elec- 
tion Committees,  5th  edit.  5,  169,  et  seq.;  and  itwu 
argued  that  Matthew  Shaw  was,  under  the  circum- 
stances, legally  bound  to  maintain  his  father,  and  that 
the  father  having  received  parochial  assistance  during 
the  twelve  months  preceding  the  31st  July  1868, 
Mattiiew  Shaw  was  disqualified  as  a  voter  for  the 
boTongb. 

On  the  other  nde  it  was  argued  that  Uatthew  Shaw 
was  not  disqualified  by  the  provisions  of  the  36th 
section  of  the  Reform  Act.  lu  this  I  concurred,  and 
I  have  accordingly  kept  the  name  of  Matthew  Shaw 
on  the  list  of  voters  settled  by  me,  sabjeot  to  the 
opinion  of  the  Conrt  of  (Common  Pleas  on  this  ease. 
I  have  named  William  Dale  Trotter  to  be  the  app., 
and  Thomas  Tudor  Trevor  to  be  the  resp. 

If  the  court  is  of  opinion  that  in  the  drenmstanoas 
stated  by  me  Malthetr  Shaw  was  disquaUfied   as  » 
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Bbowx  akd  ormaa  v.  Turnbb. 


[CB. 


voter  for  tb*  borragh  of  Northalleiton,  the  nam*  of 
Mattbcw  Sh*w  ia  to  be  expunged  from  the  liet  of 
Toten.  If  the  ooait  ii  of  opinion  thst  Matthew  Shaw 
waa  not  ao  diaqnaliBed  hia  naoM  ia  to  ataod  in  the 
liat  of  TOtera  aa  aettled  bjr  me. 

Maautg  for  the  app. 

T.E.  CAi<^  for  the  reap. 

When  the  caae  waa  oaUed  on,  Eblb,  C.J.  intimated 
that  it  need  not  be  argoed,  the  learned  jodge  baring 
read  the  caae,  and  baug  elesriy  of  opinioD  that  the 
deoaion  of  the  reriaiiig  barriater  waa  right. 

Adgmmt/hr  Aa  itip. 

TnUtr,  attorney  for  the  app. 

Lowt  (for  J.  Trtvor,  Oainaborongh)  attocoqr  for 
the  reap.  ^_^ 

aatunhg,  Jtm.  S4,  1863. 
Bbowk  amo  otbbm  (appa.)  «.  Tdbkbb  (reapa). 
iVeio  Gam  Aet—ii  4  S6  Vict,  e.  114,  a.  3  (a)— 
ffot  neeassarjf  m  onier  to  eoatict  under  thU  Ad 
that  ptrmmi  durged  kaet  bam  upon  a»f  kmd  m 
jmrtuU  of  geame. 
Whet  parttmi  iava  bun  fornid  bg  a  polieemoM  m  Ue 
4*7^  road  aarU/  m  tha  monriag  ttith  daad  rabiita, 
aid  alto  imflaaanta  for  tahng  tka  aama,  in  their 
poaaeat'mn ;  tha  jutieta,  upon  tkair  baing  brought 
befiirt  lAam,  under  aaat.  ft  of  tha  tfam  Oama  Aet, 
mag  eonviel  without  dtroot  proof  that  tha  partona 
ehargad  ham  gorn  upon  ang  land  in  purauit  of 
gama,  provided  that  the  eireumalaneaa  are  auek  aa 
would  warrant  then  in  coming  to  tha  eonduaion  that 
theg  hadbeenao  doing. 

Caaeoaappea],nnderSOftSI  Vieto.ia.  Attbe 
petty  aeasiona  holden  at  Boddng,  in  the  ooonty  of 
Eeaex,  on  the  5th  Nor.  I86S,  an  infoimation  waa  pre- 
ferred bj  Cherlee  Tomer,  of  Booking,  poliooHion- 
atable  (the  reap.)  agaioit  John  Brown,  Joaeph  Mel- 
honme,  Uenrjr  Chapman  and  Walter  Peten  (the 
appa.),  nnder  S5  &  36  Vlot.  o.  114,  a.  S,  cbarxing 
the  appa.  with  having  been  on  the  ISth  Oct.  1863,  at 
the  pariah  of  Braintree,  ia  the  ooantf  of  Easez,  in 
company  together  in  a  oertain  highway  there,  and 
being  with  good  canae  auapected  of  having  coma  from 
land  where  they  had  been  nnUwfaHy  in  aearch  and 
pnnnit  of  game,  and  aiding  and  abetting  eaoh  other 
therein,  and  chanting  the  aaid  app.  Brown  with 
having  in  hia  poaaeaaion  five  dead  rabbita  nnlawfoUy 
obtained. 

Upon  the  hearing  of  the  aaid  information  it  ap- 
peared that  it  waa  laid  by  the  reap,  in  hia  eharaetor  of 
a  polioe-eonatable,  and  in  ponnaooe  of  the  ezpreaa 
direction  of  the  and  atatate,  and  that  the  reap,  hod 
ao  peraonal  intereat  in  the  matter.  It  waa  alao 
proved  on  the  part  of  the  reap,  that  while  on  duty  at 
half-past  six  o'clock  in  the  morning  of  the  day  men- 
tioned in  the  information,  being  Sonday,  he  met  the 


(a)  It  eball  be  lawflil  fcr  rnj  constable  or  peace  oacer.  In 
an/  eonatr,  borooKta,  or  place,  In  Oreat  Brluln  and  Ireland, 
In  any  highway,  street,  or  public  place,  to  search  any  per- 
aon  whom  he  may  have  gmd  canae  to  suspect  of  coming 
from  any  land  where  he  shall  bare  been  nnUwrully  In  aearch 
or  pursuit  of  game,  or  any  parson  aldinc  or  abetting  such 
person,  and  harlng  In  bis  possession  any  game  unliwlnlly 
obtained,  or  any  gun,  part  of  a  gun,  or  nets,  or  engines  usrd 
for  the  lulling  or  taking  game,  and  alao  to  stop  and  search 
any  cart  or  other  conveyance  In  or  upon  which  aoeh  con- 
at«ble  or  peace  offlcer  shall  have  good  cause  to  suspect  that 
any  sach  Kama,  or  any  such  article  or  thing  Is  being  carried 
by  any  inch  penon ;  and  should  there  be  found  any  game 
or  any  such  article  or  thing  as  altaresald  upon  such  person, 
cart,  or  other  canToyaace,  to  aelza  and  detain  such  eame, 
arlide,  or  thing ;  and  such  constable  or  peace  offlcer  sball 
In  such  case  apply  to  acme  Justice  of  the  peace  for  a  sanimons, 
dtlna  sucb  person  to  appear  belbre  two  Justices  ol  the  peace 
aaaembled  In  petty  sessions;  and  If  ineh  person  siiall 
have  cbtalaed  such  game  by  anlawfally  aolng  on  any  land 
In  search  or  pnrault  of  game,  or  ahall  have  njed  any  snch 
article  or  thing  as  aforesaid  Ibr  nnlnnnlly  killing  or  taking 
game,  or  shall  haro  bfen  accnwry  thereto,  such  person 
•hall,  on  being  eonrlcted  tliereoi;  fonelt  and  psy,"  &c 


appa.  walking  together  in  company  along  the  bi^ 
road  from  Coggaahall  to  Bniotree,  at  the  «. 
trance  to  the  town  of  Braiotne,  where  they  ts. 
aide,  and  ooticad  that  tha  pockets  of  Brown  ooo- 
tained  aomethiDg  balky ;  that  Blown  at  fiiat  lefand 
to  allow  himaelf  to  be  eearehed,  but  aflerwaida  atli- 
mitted,  when  five  dead  wild  rabbits,  reoentlj  kiBei, 
and  an  iron  apad,  wen  fonod  upon  him.  Whilrt 
Brown  waa  being  aearobed,  the  other  three  apps. 
walked  aw^.  It  waa  alao  proved  that,  on  going  aiiter 
Udbonme  tha  aarae  day  he  waa  foond  m  bad,  sad  n 
examining  hia  dothea  and  ahoea,  they  were  fonod  my 
wet  and  dirty,  and  in  fact  more  ao  than  they  would 
have  beoonm  from  walking  in  the  road.  It  was  sin 
proved  that,  on  going  after  Chapman  the  same  da;, 
and  aearohinghia  clotliea,  a  net  aoitable  for  thepatpowof 
taking  rabbitai  and  which  appeared  to  have  been  rsomtJy 
tiaad,  waa  foimd  in  one  of  the  pocketa  of  hia  coat ;  aad 
on  taking  the  net  out,  aome  rabbita'  fur  flew  finxn  it  •■ 
well  aa  from  the  pocket  of  hia  ooat,  and  the  cnfi  of  his 
coat  were  smeared  with  blood.  It  waa  alao  pnred 
that  aboat  ten  o'clodc  in  the  momiiig  of  the  aame  dsj, 
Peters  sold  a  dead  wild  rabbit  at  a  baer-booaa  for  ax- 
pence.  No  evidence  waa  adduced  to  prove  that  eitber 
of  the  appa.  had  been  off  the  Qiuen'a  highway  at  aay 
time  during  the  previotia  night,  bat  it  was  prored  tlut 
at  three  minatea  paat  six  tha  aama  morning  the  apps. 
wen  seen  together  on  tha  aforeaaid  high  rMd  Isadiag 
from  Coggeaball  to  Braintree,  near  a  farm  caOed 
Hatchea,  and  abont  a  mile  and  a  half  from  the  lattar 
town.  Ko  evidenoe  waa  givm  on  the  one  hand  to  sho* 
that  the  rabbita  wen  nnUwfally,  or  on  the  other  kaai 
to  show  that  they  wen  lawfully  obtained. 

The  qneatkna  of  law  arising  on  the  above  ilatt- 
ment  an,  whether  or  not  it  waa  ineombent  npoo  tiie 
reap,  to  show  affirmatively  that  tha  appa.  had  ben 
unlawfully  on  any  land  in  aaaroh  or  punoit  of  gum, 
and  had  ao  become  anlawfally  poasaaaad  of  the  rabbiu; 
or  whether  or  not  then  waa,  in  point  of  law,  eritaoe 
from  which  the  juatioea  might  infer  that  the  apfs. 
had  obtained  anch  game  by  anlawfnlly  going  oo  aay 
land  in  search  or  pnnait  of  game,  or  had  used  so; 
net,  gun,  or  engine  oaed  for  the  killing  or  taltios 
game,  or  had  been  acoeaaory  thento  ? 

iforfus  appeared  for  the  appa. 

PUOrich  for  the  reap. 

Eblb,  C.  J. — ^Thia  ia  an  appeal  against  a  eoe- 
vietion  nnder  the  2nd  aection  of  the  new  Game  Act 
(35  &  26  VioU  c  lU),  and  I  am  of  opinion  thst  A 
should  be  confirmed  aa  against  all  the  delta,  except 
Helbonme.  These  three  men  have,  in  my  miad,  bees 
properly  convicted,  although  then  waa  no  eye-witnen- 
that  they  had  been  aeon  on  any  land  in  aearch  or  per- 
stiit  of  game.  The  juatioea  hare  aa  much  right  t« 
apply  the  ordinary  rulea  of  evidence,  and  to  infer  fnm 
the  surrounding  circumstances  that  the  pw«u 
charged  hare  committed  tlie  offence,  aa  any  oilur 
tribunal.  Circnmatantial  evidenoe  ia  an  impectast 
branch  of  evidence,  and  frequently  to  be  leliel 
on,  equally  if  not  in  a  graater  decree  tbin 
other  evidence.  The  circnmatantial  eviJence  lers 
seema  aufficiently  atrong.  Fonr  men  an  («en 
together  early  in  the  morning,  one  of  whom,  op"' 
being  searched,  ia  found  to  hare  five  dead  wild  nbbiu 
npon  him  atill  warm  and  lately  killed ;  another  is 
shown  to  have  sold  a  wild  rabbit  early  that  mocniiig; 
and  a  third  is  found  to  have  a  net  in  hia  packet  «iii> 
rabbita  fur  upon  it,  far  alao  being  fonnd  in  hia  pockeu 
and  fresh  blood  on  hia  coat  caffa.  All  these  sre  cir- 
cumstances from  which  the  justices  might  faiilf  ioj" 
that  they  had  been  unlawfully  npon  aome  land  killing 
rabbits.  If  the  men  had  na  land  of  their  own  it  ironlj 
be  puerile  to  anppose  thst  they  hsd  stumbled  upoa 
these  rabbits  in  the  liigh-road.  It  haa  been  cooteoiisd 
that  the  3  &  4  Will.  4,  aays,  that  persons  found  <* 
any  land,  &c.,  may  be  appnhended,  &c. ;  but  here  tbe 
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Bko.  v.  Isaac  Habk  Evahs. 


[C.  Cas.  R. 


UpittanhM  porposel;  d«p«rt«d  from  that.  If  it 
lud  been  req ninte  to  a  oonriction  that  the  party  should 
lanhMii  Ken  on  the  Innd,  the  former  Oame  Act 
would  hare  been  qaita  snffieient.  The  mero  finding  of 
tbi  utide  k,  nnd<r  tbii  Act,  praiamptire  sridenoe 
of  guilt  onleM  the  partjr  pre  a  reaaonable  acoonnt  of 
iL  Ai  to  Htlboonie,  I  do  not  think  that  the  evidence 
ipamt  bim  is  wtiafactory.  The  only  eridenoe  against 
Un  ii  that  be  was  seen  in  company  with  the  others  a 
fcw  niantes  after  six  in  the  morning.  He  might  eon- 
■ttantij  with  the  erideaoe  have  joined  them  after 
tk  aftmce  bad  been  oommitted.  If  he  had  been  seen 
pBf  oet  with  the  prisooei*  before  the  offenoe  it  might 
iifi  ben  otherwise. 

Wnxuxs,  J,— I  am  of  the  same  opinion.  If, 
imtmd  of  a  sommary  connction,  the  Act  had  diraoted 
tkit  tbe  prisoners  (with  the  eseeptioa  of  Helbonme) 
Atnld  be  triad  before  a  jnry  for  nnlawfolly  obtaining 
tie  sitides  in  question,  there  woold  have  been  evi- 
tet  to  go  to  the  jnry.  Poeieesion  alone  would  not 
btn  been  eoongh,  bnt  the  oondnot  of  the  prisoners 
tDuId  be  taken  into  consideration,  and  I  think  that 
emloet  would  supply  the  defiiet. 
Vnxu  and  Kkatiiio,  JJ-  eoncnmd. 
CameliotKffirmtd  a*  to  all  taoeqft  MMvfowi, 


OSOWN  OASES  BSSX&VSD. 

(•ported  br  JOBX  Taoaraosr,  Esq.,  Barrlst«r.at.I,aw 

Satttrdas,  Nop.  99, 186i. 
(BAie  Pollock,  C.B.,  Wiohtmaji,  Wiluaiu,  JJ, 
Chassbll,  B.,  and  Hkllor,  J.) 
Bso.  V.  Isaac  Mark  Evaiis. 
A&».pntaiost— A^irftMrs— ifoaey  obtaiudbt  mlfld 

nnirepretenlation, 
i.  imiag  {mmltd  an  in^rottd  latm,  mtend  into  a 
ritmrAip  detd  with  B.  and  C,  far  eanying 
t^ndvpulimjf  tiasubfedof  theinvmtitm.  Bf  a 
wtMftaf  venM  a^reesieiU  v'Uk  kit  eoparlneri  it 
f  vmd  tiat  i«  tJUuUd  travtl  about  to  obtmt 
trim/or  Ike  lamp$  upo»  a  comnutMion,  On  all 
fieri  neeivod  iy  him  nek  eommiuioH  (ieridu  hu 
ImMig  mdptrvMol  expeiuti)  was  to  b»  paidto  him 
eiMen  OS  kg  received  th»  orders,  and  to  bt  payable 
"to/  Ike  eepital  fundi  of  Ike  partnenhip  before 
Utrntg  aoji  pntJUi.  BjifaUaiji  repruenting  to  bii 
tftrtutn  ikat  ke  kad  obtained  ordtri  itpon  vUek 
iiitammimon  woutdbe  ISl.  I0«.,  he  obtained  from 
««■  that  amount  : 
Odd,  Ikat,  ai  Ike  lab/eet-matler  of  the  mUreprteenta- 
<Ma  voaii  come  under  consideration  in  the 
punmt  tkij>  aceounli,  tuck  miirepreientation  umt 
itiufkient  to  tuitainan  jndidmint  for  falte  pre- 
tmufiunilA. 

CMtneerred  by  the  Reoorder  of  Chester. 
The  prisoner  Isaac  Mark  Erans  was  tried  before  me 
It  the  ({narter  sesuons  for  the  city  and  boroogh  of 
CktMcr,  held  on  the  4th  July  1863,  on  an  indictment 
^l^pnK  him  with  haring  nnlawfolly  obtained  from 
Onil  WiUiams  and  Henry  Wadkin  certain  sonis  of 
°Mey  by  falsely  pretending  to  them  that  he  had 
*«»aed  an  order  from  the  Wynn  Hall  Colliery  Oom- 
peny,  near  Roabon,  for  the  sale  to  them  of  100  patent 
'•'Bps  oalled  "  minen'  lamps,"  with  intent  to  defrand. 
It  appeared  in  eridence  that  the  prisoner  having  in- 
^*eted  an  improved  lamp  for  the  use  of  miners,  on 
til  16th  Nor.  1861  David  Williams,  Henry  Wadkin 
"i  the  prisoner,  entered  into  partnership  together,  by 
•  deed  which,  after  reciting  that  the  prisoner  claimed 
b  I*  the  inventor  of  an  improved  miner's  lamp,  and 
^'i  tpplied  for  letters  patent  granting  to  him  the  sole 
w,  benefit  and  advantage  of  the  said  invention  within 
^  Daited  KinKdom,  and  that  the  prisoner,  Williams 
"i  Walkio  Im  I  :i|;rre<l  to  become  partners  for  the 
I  uf  vurkiiig  the  said  pr.cnt  and  bringing  the 


said  invention  into  nse,  and  mannfactnring  and 
vending  the  said  improved  miners'  lamp,  upon  the 
terms  and  under  the  stipulations  thereinafter  men- 
tioned, witneesed  that  it  was  thereby  agreed,  and  each 
of  them  the  said  parties  did  thereby  for  himself,  &c, 
oorenaat  with  the  others  of  them,  &a,  in  manner  fol- 
lowhig  (that  is  to  say,  amongst  other  things): 

1.  That  the  said  Isaac  Mark  Evans,  David  Williams 
and  Henry  Wadkin  shall  be  {»rtners  in  the 
trade  or  bosiness  of  working  and  carrying  oat  the  said 
patent  and  bringing  the  said  invention  into  nse,  and 
manafaetoring  and  rending  the  said  "improved 
nunen'  lamp,"  from  the  day  of  the  date  «f  the«» 
presents  for  the  term  of  fonrteeo  years. 

3.  That  the  firm  or  style  of  the  said  partnership 
shall  be  Williams,  Wadkin  and  Evans,  and  that  the 
said  trade  or  bosiness  shall  be  carried  on  in  each  place 
of  bosiness  ss  the  said  partnen  shall  from  time  to  tims 
agree  npon. 

3.  That  the  SMd  I.  M.  Ersns  shall  forthwith  tsk* 
all  necessary  and  proper  steps  for  obtaining  the  said  let- 
ters patent  and  for  perfecting  and  completing  the  said  in- 
vention. 

4.  That  the  expense  of  obtaining  the  said  letters 
patent,  and  of  all  drawings  and  models,  and  other 
thing*  which  may  be  necessary  for  bringing  the  same 
and  the  said  inrention  to  perfection,  shall  be  paid  and 
borne  by  the  said  partners  equally. 

6.  That  the  said  letters  patent,  as  soon  u  the  same 
shall  be  obtained,  shall  be  and  become  the  property  of 
the  said  partners  in  eqnal  shares. 

6.  That  the  said  I.  M.  Evans  shall,  when  called 
npon  by  the  said  D.  Williams  and  H.  Wadkin  so  to  do, 
and  at  the  cost  of  the  person  or  persons  requiring  the 
same,  by  a  proper  deed  and  assurance,  or  proper  deeds 
sod  aasorsoces,  well  and  effectually  assign  one  equal 
nndivided  third  part  or  share  of  the  said  letters  patent, 
and  the  rights  and  privileges  thereby  granted,  to  the  said 
D.  Williams,  his  exeeators,  sdministrators  and  assigns, 
and  one  other  equal  nndivided  third  part  or  share 
thereof  nnto  the  said  H.  Wadkin,  his  exeeators,  ad- 
ministrators and  assigns. 

7.  That  the  capital  of  the  said  partnership  shall 
Gonnst  oi  the  sum  of  iOOL,  and  that  the  sum  of  300/. 
shall  be  advanced  and  lent  to  the  said  copartnership  by 
the  said  D.  Williams  and  H.  Wadkin  in  equal  shares, 
in  such  soma  ss  may  from  time  to  time  be  reqoired  for 
carrying  on  the  said  trade  or  business. 

8.  That  the  said  sum  of  300/.,  together  with  interest 
thereon  at  the  rate  of  5  per  cent,  per  annum  from  the 
time  the  money  is  advanced  until  the  same  is  repaid, 
shall  be  repaid  to  the  said  D.  Williams  and  U. 
Wadkin  out  of  the  first  profits  to  arise  from  the  said 
trade  or  business  before  any  profits  are  divided  betwoea 
the  said  copartners. 

9.  That  the  said  sum  of  300/,  is  not  to  include  the 
soma  expended  at  incurred  in  obtaining  the  said  letters 
patent,  or  of  the  drawings,  models  and  other  things 
which  may  be  necessary  for  bringing  the  said  invention 
to  perfection,  but  that  the  sums  so  expended  and  paid 
by  the  parties  hereto  in  the  shares  mentioned  in  the 
fourth  paragraph  of  these  presents  shall  not  be  repaid 
to  them,  or  any  of  them,  out  of  the  capital  or  profits 
of  the  said  coportnerehip. 

14.  That  the  net  profits,  after  the  payment  thereout 
of  all  costs  and  expenses,  and  after  payment  of  the 
sud  sum  of  300/.,  shall  be  received  by  the  partners 
equally. 

After  the  execution  of  this  dead  Williams  and  Wad- 
kin advanced  the  prisoner  money  to  pay  the  expensci 
of  going  to  I^ndon  in  order  to  exhibit  the  lamp  and 
of  obtaining  the  patent.  After  ha  returned,  he  on 
several  occasions  obtained  from  them  further  advances 
of  money,  until  at  length,  in  Feb.  1862,  they  refused 
to  give  him  any  more  money  unless  he  agreed  to  go 
out  OS  an  agent  to  sell  the  lonps  on  commistion. 
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A  Terbal  agmmcnt  iraa  thereapon  made  between 
WillUnu,  Wndicin  and  the  priioner,  that  the  priaoner 
■bonid  travel  about  the  ooantry  to  obtain  ordera  for 
the  lamps  npon  the  aaid  terms  that  Williams  and  Wad- 
Icio  sboold  pay  him  a  oommiaaion  of  1ft  per  cent,  on 
all  orders  noeiTed  by  bim,  that  ia  to  say,  2f.  6d.  on 
each  lamp,  the  price  of  the  lamp  being  1  is.,  bosidea 
liis  traTelling  and  personal  expenses,  sueh  commisaion 
to  be  paid  to  him  as  soon  as  he  received  the  orders, 
and  to  be  payable  oat  of  the  capital  fonds  of  the  part* 
nerahip  b^ore  dividing  any  profits. 

On  the  Wth  Match  1662  the  prisoner  came  to 
Williams  and  Wadkin,  and  stated  that  he  had  got  an 
«rder  from  the  Wyno  Hall  Colliery  Company,  near 
Boabon,  for  100  lamps,  to  be  msds  in  a  month,  and 
paid  for  in  a  month  after  delivery. 

In  the  faith  that  this  statement  wu  tme,  Williams 
«nd  Wadkin  gave  the  prisoner  several  some  of  money, 
amounting  in  all  to  the  sum  of  UL  IDs.,  the  commis- 
aion which  would  be  due  to  him  under  the  agreement 
above  mentioned,  on  the  sale  of  100  lamps. 

No  such  order,  nor  any  order  except  tor  one  sped- 
men  lamp,  had  in  fact  been  given  by  the  Wynn  Hall 
CoUieiy  Company  to  the  prisoner. 

It  was  objected  for  the  prisoner  that  the  indictment 
could  not  be  sustained,  on  tlie  ground  that  tbe  money 
obtained  by  him  from  Williams  and  .Wadkin  was 
money  in  which  be  wus  interested  as  a  partner,  under 
tbe  provisions  of  the  deed  of  partnership ;  and,  further, 
tliat  the  intent  to  defraud  was  negatived  by  tbe  fact 
that  tbe  money  payable  to  tba  priaoner  for  commiaaion 
«ame  out  of  the  partnership  funds. 

I  rsaenreil  tbe  question  for  the  ooostderation  of  the 
Court  for  Crown  Cases  Reserved,  and  left  it  to  the 
jutyto  say  whether  tbe  prisoner  obtained  the  money 
by  means  of  the  false  statement  mads  by  him  with 
intent  to  defraud. 

The  jury  found  the  prisoner  guilty,  and  I  lespitsd 
the  judgment,  admitting  the  prisoner  to  bail. 

The  question  npon  which  I  ttspeotfully  request  tbe 
decision  of  the  Court  is,  whethsr  the  prisoner  was 
entitled  to  be  acquitted  on  either  of  the  grounds  above 


No  coimsel  appeared  on  either  side. 

PoLUWK,  C  B.— The  facts  in  tliis  esse  appear  to 
be,  that  tb*  deft,  entered  into  partnership  with  two 
other  persons,  and  by  a  verbal  agreement  made  sub- 
atqnently  they  agieed  to  make  bim  an  agent  for  a 
particular  purpose  oonneeted  with  the  bnnness  of  the 
partnership,  as  to  which  bis  eommiasioi:,  travelling  and 
personal  expenses  were  to  be  paid  out  of  the  partner- 
ship funds  before  any  division  of  the  profits  took 
place.  The  indictment  was  for  obtaining  money  by 
I'abe  preleacet,  in  respect  of  charges  for  which  there 
was  no  foundation.  As,  beFore  any  division  of  profits 
took  place,  it  was  specifically  agreed  that  such  charges 
were  to  be  paid  out  of  the  capital  funds  of  the  pait- 
nership,  it  waa  necessarily  a  matter  of  account  between 
them.  The  deft.'e  misrepresentation  (and  it  wu 
notliing  moTo)  to  his  partners  would  come  into  the 
aoeouuts,  and  therefore  we  think  that  the  deft,  was 
not  guilty  of  obtaining  money  by  false  pretanoes. 
I,  speaking  for  myself — and  I  beg  to  say  that  no  other 
member  of  the  court  is  responsible  for  this  opinion — 
centertain  a  confident  opimon  that  the  statute  was 
never  intended  to  meddle  with  the  real  business  of 
■commerce,  unless  the  falsehood  really  amounted  to  a 
.piece  of  swindling ;  but  when  it  was  a  mere  fraudulent 
statement  made  in  tbe  course  of  a  eommereial  trans- 
action, it  was  never  intended  to  visit  it  with  an  indict- 
ment. 

The  t«tt  of  the  Court  concurring, 

ConvtdumjttuhtA, 


OOZrSISTOBT    OOTJBT   07 
BOCEESTSS. 

Beported  by  Dr.  Bwusr,  o(  Doetois'.eoauaona. 

Xov.  24,  1862,Jiro.  9  and  16,  186S. 
(Before  tbe  Worshipful  J.  E.  P.  Bobkbtbos,  D.OX, 
Chancellor.) 
Battisoohbb  p.  Evb, 
Parith  ehm-A — Contecraticm — JWudietioa. 
Wka^  on  M  parith  church  it  jmlkd itw»  mtr^ 
built  o»  the  tame  tite,  the  neu  buibSag  ioet  sot 
iaoons  a  parith  dinrch  leithout  oomtcratiim,  ati 
the  Ecclettaitical  Court  ha*  no  Juritdicli<in  to  «- 
taiain  a  tmt  mth  reiptet  to  the  ptwt  or  ttiit  w 
eueh  a  bmbUng. 
Semble,  dediaation,  which  iacluda  ooasserotiga,  eo»- 
tittt,Jrtt,  in  a  gift  o/properig  to  the  tervict  of  Cei; 
tecondfy,  in  the  acceptance  of  that  gi/t  hgrntaat 
of  the  iithop ;  lUnHf,  in  a   dedaralorj  tettmit 
that  the  property  it  accepted  and  let  apart  fir 
God't  tervue. 

This  was  a  cause  of  perturbatioo  of  seat,  btoo^t  by 
tbe  Bev.  Richard  Battincombe,  a  parishioner  aod  in- 
habitant of  the  parish  of  Upminster,  in  the  dicooeof 
Rochester,  against  George  Ere,  of  the  said  parith. 
The  libel  brought  in  on  behnlf  of  Mr.  BaUisconbt 
stated,  amongat  other  things,  that  in  the  spring  of  tbt 
year  1861  it  was  arranged  at  a  meeting  of  6» 
parishioners,  that  tbe  parish  church  should  be  repainl 
and  reseated,  and  that  a  snbscripUon  was  rsiaed  (or 
that  purpoie  ;  that  accordingly  the  said  pariah  ehmeb 
wss  (with  the  exception  of  one  arch  and  the  tows, 
which  were  thoroughly  repaired),  with  tbe  sanetioa  ind 
approval  of  the  Lord  Bishop  of  the  diocese,  pulM 
down,  rebuilt,  and  wholly  repewed.  That  no  arrangt- 
ment  was  mads  by  the  occupiers  of  the  oU  p««a  is 
the  parish  churcli  as  to  the  seats  to  be  used  or  oe- 
eopied  by  them  in  the  new  church,  except  u  regarded 
tbe  seats  of  the  lady  of  the  manor,  but  that  the 
allotment  of  seats  in  the  new  church  was  at  tbe  dit- 
eretlon  of  the  churchwardens,  subject  to  the  appnnl 
of  tbe  bishop ;  that  an  allotment  of  a  cettun  aeat  t* 
Mr.  Battiscombe,  by  the  senior  churchwarden,  havfaig 
been  objected  to  by  Mr.  Eve,  the  other  churebwardeii, 
who  claimed  tbe  seat  himself,  Mr.  Battisoombe  referred 
the  matter  to  the  bisliop,  who,  alter  some  eoms- 
pondence,  confirmed  the  allotment  made  in  tbe  fint 
instanoB  by  the  senior  chnrchwsrden.  That  on  fbor 
Sundays  in  March  186S,  Mr.  Battisoombe  snd  Us 
fiimlly  used  without  hindrance  tbe  pew  so  allotted,  bit 
that  lubwquently  Mr.  Eve  inaisted  on  his  dsna  t» 
the  pew,  took  possesion  thereof,  and  hindered  Mr. 
Battiseombe's  occupation. 

The  admisrion  of  the  libel  was  opposed,  on  behalf 
of  Mr.  Eve,  by  Dr.  Dtmne,  Q.  C.  and  Dr.  SpMi.—'nf 
objeded  to  various  details  of  Uio  pleading  of  tbe  Kbel 
(immaterial  for  tbe  present  purpose),  but  urged  that 
it  was  altogether  inadmissible  on  the  ground  tbsl  tks 
bithop  could  only  asngn  a  seat  by  way  of  fssaHj, 
and  that  a  faculty  could  be  granted  only  on  applieatiM 
to  the  Bishi^'s  Coniistorinl  Court. 

The  Queen'i  AdeoeaU  (Sir  R.  Phillimore)  and  Dr. 
Suahef,  in  support  of  the  libel,  submitted  that  it  «•• 
in  substance  admissible.  That  the  bishop  mlf^  ^ 
psrtoa  control  the  discretionary  power  of  the  sbotb- 
wardens  in  the  allotment  .of  sests,  and  coaiiw  tks 
same  posMssory  right  as  tbe  ebnrchwaidans,  whs  ftr 
this  purpose  are  his  officers.  Thst  tUa  ism  dlitM 
Oom  the  appropriation  of  a  seat  by  faculty,  wbkh  it  wss 
sdmittad  could  only  be  granted  by  tba  Coosiitorirf 
Court. 

The  Ckaxokllob  said  that  one  grsat  dUko^ 

wUeb  h«  felt  in  respect  of  this  libel  hsd  not  beea 

noticed ;  it  did  not  plead  that  any  faculty  hsd  WM 

lobtaiMd  for  tbe  pnlling  down  and  rebuilding  «f  tkk 
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dnpch,  to  which  caw  an  eoclasiaitictl  offence  bad 
bMS  eanmitted  ;  nor  did  it  plead  that  the  so-called 
cfaudi,  when  in  fact  leboUt,  wai  oonseorated. 
Tbat  hie  jmiediction  in  retpeot  of  leaU  depended  on 
its  bnag  a  eooaecnted  building.  That  the  libel  mut 
la  aoMoiled  in  certain  other  particnlan,  bnt  that  lie 
aut  call  ooBoura  attention  to  what  the  losalt  might 
be  if  it  CDold  not  be  amended  by  pleading  the  faonlty 
mil  eonaeciation.  The  iaculty  might  also  be  important 
u  tkmring  light  on  the  claim,  which  it  appeared  from 
tlw  letters  annexed  to  the  libel  Mr.  Kve  might  be 
cxfeeted  to  set  np  to  the  seat  as  annexed  to  Fox-hall, 
>liere  he  resided. 

The  amended  libel,  so  far  as  regard*  the  qnestion  of 
msecration,  was  as  follows : — 

That  in  the  spring  of  the  year  1861  it  wa*  arranged, 
it  a  meeting  of  the  parishioners  and  inhabitants  of 
tic  aid  pariah  of  Upminster,  that  the  said  parish 
(kgrcb  ahonld  be  thoroughly  repaired  and  repewed,and 
tbt  a  nbaaiptioii  ahoold  be  raised  amongst  the  said 
farisbioners  to  carry  such  arrangement  inte  effect. 
Tbit  aaeerdingly  the  said  parish  ohnroh  was  (with  the 
neaption  of  one  arch  and  the  tower,  which  was 
tiwrasghly  rspnired),  with  the  sanction  and  approral 
d  the  Lord  Biahop  of  the  diooese,  polled  down  and  re- 
Wilt  oo  the  old  fonudations,  with  the  exception  of  the 
lonh  wall  thereof,  which  was  rebnilt  beyond  the  line 
rf  the  old  foondations  of  the  church,  but  within  the 
Eaita  of  the  consecrated  churchyard  belonging  to  the 
aU  paiuh.  That  the  said  choroh  so  rebailt  was,  on 
m  aboot  tb*  Sod  day  of  March  1863,  formally  re- 
qwaed,  and  Dirine  lenrice  performed  therein  by  the 
■id  Liird  Biabop  of  the  ^ooeas,  withont  any  re- 
naecra&n.  That  no  reoonsecration  of  the  said 
ibuth  was  ncccssBry. 

Oo  9th  Jan.  1863  the  admisaon  of  the  libel,  as 
nbriMd,  waa  opposed  by  Dr.  Dtant,  Q.C.  and 
Sr.  ^fmit. — On  the  point  of  consecration,  they  relied 
•a  the  general  doctrine  laid  down  in  Qibson's  Codex, 
lit.  ii.  e.  1,  pp.  186-90  of  edit.  1761,  and  the  in- 
tarn  titan  cited,  especially  Archbishop  Abbot's 
iaUkition  en  tiia  minister,  chnrchwardens  and  pariah- 
iooen  of  Sootfa  Mailing;  and  on  the  recognition  of 
tha  gnenj  doctrine  by  Dr.  Lnsbington  in  Twner  y, 
Bitiar,  4e.  of  HamatU,  1  Kotes  Cas.  360,  and  by 
Sir  Herbert  Jenner  in  Wanter  T.  Gatt$,  3  Curt.  315. 
la  tka  latter  case,  the  learned  judge  stated,  "  If  the 
charth  had  been  rebuilt  on  the  same  site,  still  it  would 
lot  hare  been  •  parish  chnrch  till  it  was  consecrated." 
(the  okjectiona  originally  token  to  the  libd  were  re- 
Bgnl,  ^t  tlie  decision  of  the  oonrt  went  wholly  on 
tW  question  of  consecration.) 

The  QaeuCt  Adeocatt  (Sir  R.  PhilUmore)  and 
I>r.&eai«y,  in  aopport  of  the  libel,  admitted  that,  if 
the  iBehim  of  Sir  Herbert  Jenner  in  the  last  case  was 
ls«,  the  libel  waa  indefensible ;  but  the  point  was  not 
^Killed  in  Warner  r.  Gatet,  for  there  the  church  had 
beta  nboilt  on  a  different  site,  and  the  qoestiou  was, 
vbetber  a  church-rate,  to  defray  the  expenses  of  oon- 
seoatioo,  could  he  enforced.  Sir  Herbert  Jenner's 
&ltm  a  entitled  to  all  respect,  bnt,  unless  supported 
^  precedenta  and  the  reason  of  the  thing,  is  not 
(ooelasiTe.  Tba  casee  referred  to  in  Gibson  are  dis- 
tiagaishable  from  the  present ;  in  all  those  some  violent 
istennption  of  the  character  and  use  of  the  building 
t«  a  church  aeems  to  htre  taken  place.  The  chnrch 
bid  been  polluted  or  applied  to  profane  oses;  here 
the  nils  had  been  pulled  down  with  the  intention  of 
nMlding  them  at  once  for  the  old  purposes  and  on 
tta  eld  Bte,  for  it  can  hardly  be  contended  that  the 
■laijSBeat  of  one  aisle  wonld  by  itself  have  made 
rteooaeeration  necessary,  and  such  intention  was 
oniad  into  effect  without  delay. 

Ths  Chabcellor. — I  cannot  say  that  I  hare 
■■A  deabt  aa  to  what  I  ought  to  do  in  this  case  ; 
Hi,  egwidning  the  importance  of  the  subject,  it  will 


be  better  that  I  should  give  my  judgment  on  Thnrsday 
next  in  a  more  formal  manner  than  I  could  if  I  wertt 
to  deliver  it  off-hand.  Cur.  adv.  mill. 

On  the  15th  Jan.  Dr.  Bobebtsov  delivered  the 
following  judgment: — The  question  which  I  hare 
nitimately  to  decide  is  one  of  jurisdiction;  it  arises 
incidentally  on  the  admission  of  the  libel  aa  reformed 
in  a  suit  for  perturbation  of  chnrch  seat,  brought  by 
the  Bev.  Bichard  Battiscombe,  a  parishioner  and  in- 
habitant of  Upminster,  in  the  oonnty  of  Essex,  against 
Mr.  Eve,  of  the  same  parish,  who  is  one  of  the  church- 
wardens. The  facts  of  the  case,  so  far  as  it  is  neces- 
sary to  set  them  forth  on  the  present  occasion,  are 
pleaded  in  the'  Snd  and  4th  articles  of  the  libel ;  they 
are  aa  follows  [the  learned  judge  here  read  the  part  of 
the  libel  hereinbefore  set  out].  With  the  fact,  ad> 
mitted  in  court,  that  the  ancient  church  was  illegally 
taken  down,  i,  e.  withont  a  faculty  obtained  for  th* 
purpose,  I  cannot  deal  in  the  present  suit ;  it  ia  • 
ground  for  a  criminal  proceeding.  On  the  pleadings, 
as  I  have  stated  them,  arises  the  preliminary  question, 
whether,  when  a  building  intended  for  a  chnrch  has 
been  or  may  be  erected  on  consecrated  ground,  sncb 
building  become*  in  law  a  church  without  dedication  : 
if  it  does  so  become,  I  have  jurisdiction  in  the  present 
suit ;  on  the  other  hand,  if  it  does  not  so  become,  I 
bare  no  jurisdiction  whatever,  as  it  depend*  mfUMM 
locL  Let  n*  see,  then,  in  the  6rst  plaoe,  what  soma 
of  the  books,  of  oo  mean  authority,  have  said  on  this 
subject.  The  author  of  "PupiUa  Ocoli"  (John  do 
Burgh),  pars  ix.  cap.  I,  "  De  eonsecratione  Ecdenn 
vel  altaris  et  de  reconciliatbne  ejusdem,'*  at  fol.  146, 
F.  says,  "In  tribns  casibiu  debet  Ecclesia  dudom 
consecrata  itemm  oonatcrari."  AfUr  stating  two  in- 
staneea  which  do  not  bear  on  th*  case,  he  proceeds: 
"  Tertina  est  si  Ecclesia  fnnditos  sit  diarupta  vel 
etiam  ex  toto  reparata,  sive  ex  eisdem  lapidibus  siva 
ex  aliis."  This,  I  think,  is  precise  to  the  point.  From 
Van  Espen  the  same  doctrine  i*  clearly  dedncible; 
para  iL,  aect.  ii.,  tit.  i.,  cap.  v.  The  chapter  treats 
"  De  reoonsecratione  et  reconciliations  Ecclesiamm," 
and  is  one  far  too  long  for  me  to  set  ont.  I  pasa 
over  the  didian  of  my  Lord  Coke,  3  Inst.  SOS,  as 
by  some  it  may  possibly  be  said  that  it  i*  too 
general  and  not  precise  to  the  point.  I  tnm  now 
to  Godolphin,  who,  in  his  "  Bepertorium,"  chap.  vi. 
sect.  41,  after  stating  some  of  the  forms  and  care- 
monies  of  consecration  both  in  the  Eastern  and 
Western  churches,  correctly  draws  this  inference: 
"  Althongb  the  patron  might  choose  the  ground,  yet 
the  prelate  wo*  to  oome  to  consecrate  it ;  the  patron 
might  bring  the  stones,  bat  the  bishop  laid  the  fotm- 
dation  ;  the  workmen  might  with  the  materials  make 
a  house,  but  the  bishop  by  the  consecration  made  it  a 
church  :  it  was  hut  the  dead  body  of  a  temple  till  it 
received  the  being  of  a  church  by  the  influence  of  the 
diocesan."  ThU  passage  shows  tliat  the  previous 
consecration  of  the  groand  did  not  supersede  ths 
dedication  of  the  church.  An  instance  precise  to 
the  point  at  issue,  earlier  than  Justinian — to  whose 
time  the  passage  I  have  read  from  Godolphin  partly 
refers  —  and  shewing  by  its  date  tbat  Popery  has 
nothing  to  do  with  the  matter,  may  be  found  in  the 
fourth  century,  in  Eusebius'  History  (Ub.  x.,  c  ir.) 
The  Chnrch  of  Tyre  waa  destroyed  during  the  perse- 
cution under  Diocletian,  on  the  cessation  of  which  a 
new  building  was  erected  on  the  same  site,  and  dedi* 
cated  with  much  solemnity.  To  approach  many  cen- 
tnries  nearer  to  our  own  time,  we  find  in  Gibson  (voL  L 
190)  tbat  when  the  church  of  Sonth  Mailing  had  not 
only  been  polluted  (for  which,  by  the  laws  of  England, 
reconciliation  would  have  been  sufficient),  bnt  was  also 
new-bniltand  then  used  for  Divine  ser\-ioe,withontconse- 
cration.  Archbishop  Abbot,  who  surely  cannot  be  fairly 
taxed  with  High  Church  notions,  placed  tlie  incumbent 
aud  the  parishioners  under  an  interdict.    There  is  n» 
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instance  of  late  years,  eo  far  aa  I  am  aware,  ia  which 
the  question  I  am  inreatigaUng  has  direeUy  arisen. 
HoweTcr,ia  Wanur  r.Gala,  anno  1839,  2  Cnrt.  315 
(which  was  a  question  of  chnieh-nte  for  defraying 
the  expense  of  the  consecration  of  a  church  rebuilt  on 
a  new  sito),  Sir  Herbert  Jennet  Fust,  a  most  cautious 
judge  in  laying  down  law,  at  the  close  of  hia  judgment 
unhesitatingly  says :  "  If  the  church  had  been  rebuilt 
on  the  same  site,  still  it  would  not  have  been  a  parish 
church  tHl  it  was  consecrated,  and  the  parisk  muxt 
hare  been  charged  with  the  expense  of  the  con- 
secration of  such  a  church,"  Still  later,  in  the 
case  of  TWiier  y.  Tha  Rector  of  BtuoetU,  mtd 
others,  anno  1842  (I  K.  C.  368),  it  may  be 
seen  that  the  late  judge  of  tlie  Consistory  of  London, 
Dr.  Lushington,  made  no  doubt  that  a  new  building, 
erected  on  consecrated  ground,  would  not  be  a  diurcli 
without  consecration.  These  two  dicta  are  clearly 
in  accordance  with  the  law  and  practice  preriously 
cited  :  and  here  I  might  without  impropriety  conclude 
this  judgment  Neverthelees,  as  there  are  some  per- 
sons whose  notions  of  consecration  are  rague  and  un- 
defined, I  will  hazard  my  Tiew  of  the  foundation  on 
which  the  law  of  consecration  rests,  sincerely  trusting 
that  if  I  am  in  error  I  may  be  set  right  by  a  superior 
tribunal.  To  constitute  conteeration,  or  rather  to 
adopt,  according  to  that  acute  critic  Emesti,  the  more 
accurate  word  dedication — for  dedicution  includes  con- 
secration—three  things  are,  I  humbly  conceive,  neces- 
sary :  first,  an  absolute  gift  or  surrender  of  property 
to  the  serrica  of  the  Deity ;  secondly,  God's  accept- 
ance of  the  surrender  mediatefy  by  the  hands  of  his 
minister  the  bishop  ;  thirdly,  a  solemn  declaration, 
called  a  declaratory  sentence,  that  the  property  is 
accepted  and  set  apart  for  God's  service.  To  apply 
these  requisites  to  the  case  of  Upminster.  Before  the 
year  1861  there  stood  the  gift  or  surrender  not  only 
of  tlie  ground,  but  ahio  of  the  building  itself,  the 
church.  But  how  stands  the  matter  now  ?  A  part 
of  the  gift  has  been  destroyed,  the  church  has  been 
taken  down  without  legal  authority.  I  am  asked  to 
hold  that  the  uewly-erecled  building,  which  has  no 
one  of  the  requisites  I  have  painted  out,  standing,  as 
I  assume  it  does,  on  consecrated  ground,  is  a  perfect 
cnbstitute  at  this  time  for  the  original  giit.  This  I 
cannot  do  without  high  authority;  in  fact,  I  have 
shown  the  authority  is  on  the  other  side.  According 
to  my  view,  this  new  building  is  not  at  present  God's 
bouse  ;  it  is  the  property  of  those  who  caused  it  to  be 
built.  Though  it  may  be  used  for  prayer,  I  know 
nothing  in  law  to  prevent  its  use  for  any  profane 
purpose  whatever.  Divine  service,  followed  by  a  ser- 
mon, was  no  doubt  read,  as  pleaded,  on  a  certain  day 
in  this  building  in  the  presence  of  the  diocesan ;  but 
most  certainly,  according  to  my  view,  praying  and 
preaching  are  not  of  the  substance  of  dedication ; 
though,  when  preceded  by  dedication,  the  former  is  a 
most  effectual  means  to  procure  the  Divine  blessing  on 
the  undertaking.  I  pretend  not  to  specify  the  very 
serious  mischief  which,  if  I  am  right  in  my  view  of  the 
doctrine  of  dedication,  has  taken  place  in  Upminster 
and  in  other  parishes  placed  in  the  same  predicament ; 
an  Act  of  FarlUment  may  be  requisite  to  remedy  it. 
I  have  stated  the  law  aa  I  find  it  in  books  of  no  mean 
authority,  and,  in  addition,  I  have  ventured  to  offer 
my  opinion  of  the  ground  on  which  the  law  rests.  It 
remains  fur  me  tu  say  only  that  I  cannot  hold  the  new 
building  on  consecrated  gronnd  at  Upminster  to  be  a 
church;  and  consequently  that  I  have  no  jurisdictien 
to  deal  with  the  suit  for  perturbation  of  church-seat. 
Certainly,  if  I  had  jurisdiction,  I  would  order  a  further 
nformation  of  the  Ubel. 

The  learned  Chaxcellob,  on  being  asked  on  behalf 
of  Mr.  Eve,  to  condemn  Mr.  Battiscombe  in  costs, 
said :  I  boU  that  I  have  no  jurisdiction.  I  can  there- 
ttn  make  no  order  whatever  in  the  matter ;  moreover, 


the  party  cited  ought  to  have  appeared  under  pro- 
test. 

Nichon,  proctor  for  Mr.  Battisoombe. 

£.  W.  Croue  for  Mr.  Eve. 

[^ffole. — The  effect  of  this  dedaion  of  the  leaned 
Chancelk)r   is,  that  the  law  refuses  to  the  building  in 
question    the    character    of   a  pariah  ofanreh.     By 
4  Geo.  4,  a  76,  s.  2,  all  banns  of  matrimony  shall  be 
published  in  an  audible  manner  in  the  parish  cfanrdi  or 
in  soms  public  chapel,  in  which  chapel  banns  of  matri- 
mony may   now  or  may  hereafter  be  lawfully  pub- 
lished of  or   belonging  to  such  parish  or  ctiapehy 
wherein  the  persons  to  be  marriwl  shall  dwell  .  .  ■ 
and  that  in  all  eases  where  banns  shall  have  been  pib- 
lished,  the  marriage  shall  be  solemnised  in  one  of  tlie 
parish  churches  or  chapels  where  such  banns  shall  hare 
been  published,  and  in  no  other  place  whatsoever.    By 
sect.  3  the  bishop,  with  the  consent  of  the  patron  and 
iucnmbent,  may  authorise  publicaiion  of  banna  u  any 
pMie  chapel.     Sect.  12.  Provided,  always,  that  all 
parishes  where  there  shall  be  no  pariah  du>reb  or 
chapel  belonging  thereto,  or  none  wherein  Divine  ser- 
vice  shall  be  nsnally  solemnised  every  Sunday,  and  all 
extra-parochial    places   whatever    having   no    public 
chapel,  &c,  shall  be  deemed  and  taken  to  belong  to 
any  parish  or  chapelry  next  adjoining  for  the  purposes 
of  this  Act  only.  .  .  Sect  21  ...  if  any  peraonikBU 
from  and  after  the  first  day  of  November  soleroaiae 
matrimony  in  any  other  place  than  a   chnrch  or  sock 
public  chapel  .  .  .  unless   by  special  licence  from  tbe 
Archbishop  of  Canterbury,  or  shall  aolemniae  matri- 
mony without  due  publication  of  banns,  unless  licence 
b«  first  had  .  .  .  every  perMO  knowingly  and  wilfollyso 
offending  and  being  Uwfully  convicted  thereof  aball  be 
deemed  guilty  of  felony,  and  shall  be  transported  for  the 
space  of  fourteen  years,  &C.22.    Provided  always  .  .  . 
that  if  any  person  shall  knowingly  and  wilfully  inter- 
marry in  any  other  place  than  a  church  or  such  pnblio 
chapel,  &e.,  unless  by  licence,  or  shall  knowingly  and 
wilfully  mtennarry  without  due  publication  of  iHinna, 
.  .  .  the  marriages  of  such  persons  shall  be  null  sod 
void  to  all  intents  and  purposes  whatsoever.] 


OOUBT  OF  ASOHBS, 

CAJiTTBBBDBT. 

Beported  by  Dr.  SWABiir,  Uairlstar-at-Law. 

Saturdttjf,  Nov.  22,  1862. 
(Before  the  Bight  Hon.  S.  Lcshoiotom,  D.C.L., 
Dean.) 
GouoH  AXD  Cabtwrioht  v.  Joxes. 
ChurA-rate —  Original  end  distrid  paritkes — 58  Gto. 
3,  c.  45—6  *  7  Vict.  c.  37—19  (f  20  Viet,  c  104. 
Whtrt  dittrictt  of  an  original  parish,  uhich,  wider 
58  Geo.  3,  e.  45,  ttct.  71,  toould  have  been  liablt  to 
he  rated  for  the  rqmiri  of  the  church  of  the  ortgiml 
parish,  have  become,  under  19  ^  20  Vict,  c  104, 
«.  14,  separate  ar>d  distinct  parishes,  the  court 
Held,  that  the  churchtcardens  of  the  original  pariA 
properly  omitted  such  districts  u>  making  a  ratefb 
the  repair  of  the  original  parish  church. 
This  was  a  question  arising  on  a  libel  in  a  canss  of 
subtraction  of  church-rate,  vix.,  whether  the  church- 
rate  could  be   enforced,  having  been   made   by  the 
chnrchwardensof  St.  Mary,  Shrewsbury,  excluding  the 
districts  of  certain  churchea  formerly  part  of  St.  Mary's 
parish,  but  which  were  stated  by  tbe  libel  bermnafier 
given  to  be  separate  parishes  for  eoelesiastical  pur- 
poses, and  not  liable  to  be  rated  for  the  snpport  of  tbe 
mother  church.    The  libel,  so  far  as  necessary  for  the 
present  question,  pleaded : — 

I.  That  the  churchwardens  of  the  parish  of  St 
Mary,  Shrewsbury,  in  the  county  of  Salop  aforesaid, 
exdnsive  of  the  districts  of  St.  Michael,  Leatoo, 
Astley,  Clive  and  Albrighton,  being  in  want  of  fluids 
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^  »  tkt  19th  Hay  1861,  eaue  a  notice,  partly 
jattM'jui  partly  writtan,  datad  on  the  18th  May 
16tl,  (0  In  affixed  on  the  principal  doors  of  St,  Mary's 
Ckanb  tfoceeaid,  and  of  Berwick  Chapel,  within  the 
Mil  faiiah,  before  the  connnencement  of  morning 
HPriee,  "  That  a  meeting  of  the  inbabitanta  of  the 
idd  pariah  ui  veatiy  would  be  held  in  the  Testrj-room 
«(  the  aaid  pariah  church  of  St.  Mary,  on  Friday,  the 
Mth  day  of  the  said  month  of  May,  at  twelve  o'clock 
it  nooa,  to  grant  a  chnrcb-rate  for  and  towarda  the 
repiin  and  other  ezpeoses  of  the  said  church  for  the 
;ar  1861-62."    And  thia  was,  &c. 

3.  That,  in  poiaaanca  of  the  aaid  notice,  the  mi- 
MUr,  chorchwardans  and  parishioners,  ratepayers  of 
tkt  aid  parish  of  St.  Mary,  Shrewsbury,  met,  when 
ilM  duuchwardens  aforesaid  .predoced  an  estimate  of 
tlu  probable  expenditure  for  the  repairs  of  the  pariah 
clureh  of  the  said  parish,  and  of  other  the  necessaiy 
ud  lawful  expenses  inddent  to  their  office  of  churoh- 
vtias  of  the  said  p«iah  fraai  Easter  1661  to  Easter 
1862,  and  a  rate  or  assessment  of  Sd  in  the  pound 
wa  msde  on  all  propcitiee  in  the  said  parish,  and  en 
all  the  iohabitanta  of  the  said  parish,  and  (Ahers  so 
nieaUe  in  respect  to  mch  propeitiaa,  except  the  seve- 
nl  districts  aforeaadd,  far  and  to«a*da  the  purport  and 
olgcet  of  the  notice  afwiiatid  That  the  aaid  rale  was 
iSiawttik  dnly  easfinned,  and  that  in  compliance 
Itecwiih,  and  in  conformi^  thereto,  by  far  the  greater 
fut  ef  the  said  iohabitanta  and  others,  ratepayers  of 
tju  aid  pariah,  have  paid  and  satisfied  the  respective 
DUB  of  money  to  or  at  which  they  were  rated  or 
■Hned  in  and  by  the  said  rate.    And,  ice. 

On  the  85th  July  the  admission  of  this  libel  was 
Mwyd  by 

Dr.  Dtme,  Q.C.  (C.  J.  Fatter  with  him>— The 
EM  Mates  ne  legal  ground  for  the  omission  to  rate 
tin  fin  districts.  The  rate  on  a  portion  of  the  pariah 
iaiiTslid.  . 

Dr.  Aiiartfois  (Dr.  Trittram  wiUi  him)  in  support 
af  tiw  libel — Theoe  districts  became  five  separate  and 
Moot  parishes,  for  ecclesiastical  porpoees,  nnder  19 
&  20  VicL  c.  104,  ss.  14  and  15;  and  their  in- 
lubiiuta  are  therefore  not  liable  to  be  rated  for  the 
npiiis  of  the  original  parish  church. 

Dr.  LimoxoTox  directed  the  libel  to  be  reformed 
t^pleaduig  specifically  these  facte  and  the  statutes 
nlitdon. 

A  ISth  article  atccordingly  pleaded  that  St.  Michael, 
I<eati)ii,  Astley,  CIlTeand  Albrigbton,  mentioned  in  the 
fint  article  of  this  libel,  hare  each  one  a  district 
■aipied  to  it,  with  power  to  each  incnmbent  thereof 
laptctivdy  to  publish  banns  of  matrimony,  to  solemnise 
nsiisgn,  cburchings,  baptisms  and  burials,  and  also 
ti  leoeivs,  for  hia  own  use  and  benefit,  the  entire  fees 
vaing  from  the  performsnce  of  the  said  offices,  with- 
ost  any  rtaerration  thereout,  and  which  said  powers 
ocb  of  such  incumbents  exercises ;  that  in  conse- 
^uooe  thereof  the  party  proponent  alleges  and  pro- 
ftiods  that  each  of  the  said  districts  became,  by 
•itae  and  opvation  of  the  Act  of  Parliament  entitled 
tiie  K«w  Parisbes  Act  1856,  sects.  14  and  1 5,  and  is, 
a  Mpsrate  and  distinct  pariah  for  all  ecclesiastical  pur- 
poM,  and  ia  not  liable  for  the  repaira  or  other  expenses 
of  St.  Mary  Shrewsbury,  the  mother  church :  to  wit, 
Sl  Uidiael,  on  and  after  the  29th  July  1856,  in  virtue 
of  two  previous  orders  of  her  Majesty  in  Council,  pub- 
bhed  respectively  in  the  London  Gazettes  bearing  date 
At  S8th  May  1852,  and  the  19th  May  1854 ;  and 
lastoo,  Astley,  Clive  end  Albrighton,  in  virtue  of  an 
Older  of  her  Majesty  in  Council  published  in  the  London 
Ctaelle  in  each  case  respectively  bearing  date,  as  to 
Icatsn,  on  the  31st  March  1860  -,  as  to  Astley,  on 
the  28th  Aug.  1860 ;  and  as  to  Clive  and  Albrington, 
<■>  the  30th  Oct.  I860,  (o)    And  the  party  proponent 


(*)  On  the  fsrtber  hearing  the  following  paragraph  was 
■wMtreonseat  ofeonnseL 


lastly  allegea  and  propounds  that  all  the  fees  afore- 
said in  respect  of  Leaton  were  voluntarily  relinquished 
to  the  ioenmbent  thereof  immedUtely  after  its  conso- 
lidated cbapeliy  was  formed,  to  wit,  on  the  3l8t 
March  I860. 

The  libel  so  reformed  was  again  opposed,  on  the 
point  that,  by  58  Geo.  3,  c.  45,  s.  71,  districts  are  to 
be  deemed  part  of  the  original  parish  as  to  rates  for 
the  repair  of  the  original  parish  church  till  twenty 
years  should  have  elapsed  from  the  date  of  the  con- 
secration of  the  district  church. 

On  the  other  side  it  was  contended  that  by  sect  16 
of  the  Act  Isst  quoted  the  oeomissioners  might,  out 
of  original  parishes,  create  disUnct  parisbes  for  all 
ecclesiastical  pnrpoees,  and  by  sect.  21  might  divide 
original  parishes  mto  ecclesiastical  districts ;  that  the 
71st  section  nfened  to  such  districts;  whereas,  by 
sect.  14  of  19  &  SO  Vict  o.  104,  the  districts  in 
qnestion  bad  become  separate  and  distinct  parishes : 
(Ntmn  V.  Vartg  and  Mopteg,  3  Curt  372  ;  Hughes 
and  ofkert  v.  Dentoa,  IB  L.  J.  140,  M.  C. ;  and  Jieg. 
V.  Perry,  30  L.  J.  140,  Q.  B.;  a.  c  3  L.  T.  Bep. 
K.  S.  885,  were  dted.) 

Dr.  LusHraoTOn  now  delivered  judgment — The 
libel  pleads  that  a  church-rate  was  made  for  the  pariah 
of  St  Mary,  Shrewsbury,  exclusive  of  the  districts  of 
St  Michael,  Leaton,  Astley,  Clive  and  Albrighton.^  This 
rate  bang  avowedly  made  upon  a  part  of  the  original 
pariah,  it  became  necessary  for  the  clmrchwardens,  who 
support  the  validity  of  the  rate,  to  show  on  what  legal 
grounds  the  districts  of  the  parish  not  assessed  ate 
legally  exempt  from  the  church-rate  made  in  support 
of  the  church  of  the  originsl  parish.  In  order  to  effect 
this  purpose  the  churchwantens  plead  that  each  of 
the  places  mmtioned  baa  a  district  assigned  to  it  In 
considering  the  admissibility  of  this  plea  I  must  assume 
that  the  matters  of  facts  are  true  as  pleaded.  It  u 
then  contended  that  nnder  auoh  circumstances  the  dis- 
tricts were  not  liable  to  be  assessed  to  a  church-rate 
made  for  the  original  church,  and  the  Act  of  19  &  20 
Vict  c.  104,  ss.  14, 15,  usually  called  the  New  Parisbes 
Act  is  relied  on.  Beference  must  be  had  to  the 
statute,  and  if  I  can  ascertain  its  meaning  from  the 
statute  alone,  that  is  the  most  satisfactory  mode  of 
coostructiou.  I  need  not  comment  npon  the  obsoority 
of  the  Church  Bnilding  Acts ;  that  is  a  matter  of 
public  notoriety,  and  certainly  this  Act  is  entitled  to 
pre-eminence  for  obscurity  and  difficulty  of  constroo- 
tion.  There  must  be  a  district  and  a  consecrated 
church,  and  service  performed,  and  it  must  not  be  a 
separate  snd  distinct  parish  when  tlie  Act  passed. 
Those  things  are  clearly  requisite,  whether  the  incum- 
bent must  be  entitled  to  the  fees  for  his  own  benefit 
would  be  very  doubtful  if  grammatical  construc- 
tion is  to  prevuL  Assume  it  to  be  so.  All 
these  things  being  so,  then  the  place  in  qnestion 
is  to  bMome  a  separate  and  distiuct  parish 
for  ecclesiastical  purposes,  but  not  so  sbstdutely. 
Here  follows  what  I  suppose  I  must  call  a  qoalific»- 
tion — a  separate  and  distinct  parisi)  for  ecclesiastical 
purposes,  such  as  is  contemplated  in  the  1 5th  section 
of  the  first-recited  Act  Then  I  mnst  proceed  to 
ascertain  what  is  the  first-recited  Act,  and  I  presume 
it  to  be  the  6  &  7  Vict  c.  37.  The  ISth  section  con- 
stitutes new  parishes  for  eccleuastical  purposes,  and 
makes  proviuon  for  the  performance  of  services  and 
the  taking  fees.  Not  a  word  is  said  in  either  of  these 
Acts  as  to  church-rates.  Then  are  the  new  parishes 
so  constituted  by  6  &  7  Vict  c.  37,  liable  to  be 
assessed  to  the  (^nrch-rate  of  the  original  parish,  pre- 
suming of  course  thst  all  the  preliminaries  necessary 
for  the  constitution  of  a  new  parish  shall  have  been 
previously  complied  with  ?  I  mnst  oonnder  the  words 
of  the  sUtute  alone,  without  reference  to  previous 
Acts.  What  is  the  meaning  and  effect  of  oonstitnting 
anewpaiish?    What  is  «  new  parish  for  all  eeelesiit- 
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tioal  purposes  ?  I  ipprshend  that  if  taj  district  in  a 
parish  be  oonstitated  a  new  parish,  without  more  being 
■aid,  snch  district  is  taken  out  of  the  whole  original 
parish,  to  all  intents  and  purposes,  civil  and  eodesias^ 
tical,  that  the  insertion  of  the  words  for  ecclasiaatical 
porpoaes  is  the  insertion  of  a  limitatiou;  that  is, 
leaving  all  things  not  for  ecclesiastical  purposes,  but 
being  for  civil  purposes,  as  they  are.  The  question 
then  arises,  whether  church-rates  upon  these  premines 
are  to  be  considered  as  within  the  term  "  ecclesiastical 
purposes,"  and  I  am  of  opmion  that  chnrch-ratea 
do  fall  within  the  description  of  ecclesiastical  purposes 
relating  to  the  church.  Bat  it  has  been  argued  that 
these  are  not  all  the  provisions  of  the  Legislature 
on  the  subject.  That  there  exists  another  statute 
requiring  that  districts  like  these  should  be  subject  to 
be  assessed  to  the  rates  for  the  original  parish  church 
for  twenty  yean.  The  statute  in  question  is  58  Qeo.  3, 
c  4S,  H.  70,  71.  It  has  been  contended  that  this 
oeotion  is  nnrepealed,  and  applies  to  the  present  case, 
and  thai  consequently  some  of  these  districts  (the 
twenty  years  not  having  elapsed)  are  to  be  assessed  to 
the  church-rates  of  the  original  parish.  So  far  as  I 
know,  this  provision  of  the  58  Geo.  3  has  never  been 
vrpnuiy  repealed.  I  believe  it  to  be  iu  operation  now ; 
but  if  rabsequent  enactments  are  inconsistent  with  it, 
it  is  the  last  Act  of  the  Legialataie  wLioh  I  am  bound 
to  obey.  I  most  hold  tbM,  by  virtoa  of  this  Act, 
called  the  New  Parishes  Act,  the  rate  has  been  pro- 
periy  laid  if  all  the  facts  alleged  are  proved,  and  that 
the  districts  mentioned  have  been  properly  omitted 
from  the  rate. 

Ntlxm  and  Son,  procton  for  the  pits. 

Crone  for  th«  deflts. 


OOTTBT  OF  aTTBEirS  BENCH. 

Beported  br  Jobs  THoanos,  T.  w.  HAiniDaBs,  asd 
0.  J.  b.  BMausMX,  Kaqra,  Bairlsters^t-Uw. 

Thursday,  Jem.  IS,  1863. 
£x  porta  The  Clebk  of  tub  Pkace  fok 

BOGBCSTBR. 

Bummarji  eomrietimu — Filmg  tame. 
Summarji  cowrietumt  before  jtutiea  t/umld,  imder  Ae 
protMmi  of  Ike  11  4  18  Vict,  c  43,  s.  14,  be 
jUeil,bjiike  aUrk  to  thejtuticet,  amongit  tkereeonb 
of  tie  Court  of  GutertU  Quarter  Seutont. 
F.  J.  Smith  moved  for  a  rale  calling  upon  the  olerk 
to  the  justices  of  the  city  of  Kochestsr  vt  show  cause 
why  a  mtmdamia  ahould  not  iasoe  commanding  him 
to  file  certain  snmmaiy  convictions  (said  to  be  about 
1400),  pursuant  to  the  11  &  13  Vict,  c  43,  s.  14, 
which,  after  providing  the  oonrae  of  proceeding  to  be 
panned  upon  a  hearing  npon  a  summary  convicUoa, 
enacts  that,  "  if  he  or  they  "  (the  justices)  "  convict  or 
make  an  order  against  the  deft.,  a  minute  or  memo- 
randum thereof  shall  then  be  made,  for  which  no  fee 
shall  be  paid,  and  the  convictbn  or  order  shall  after- 
wards be  drawn  up  by  the  said  justice  or  justices  in 
proper  form,  under  his  or  their  hand  and  seal,  or  hands 
and  seals,  and  he  or  they  shall  cause  the  same  to  be 
lodged  with  the  clerk  of  the  peace,  to  ha  by  him  filed 
among  the  records  of  the  general  quarter  sessions 
of  the  peace,"  &c  It  wa*  alleged  that  the 
derk  to  the  dty  magistrates  of  Rochester  had 
neglected  to  file  the  snmmary  coovictioos,  and  it 
also  appeared  that  the  olerk  of  the  peace  is 
entitled  to  a  fee  of  Is.  for  each  conviction  filed,  the 
clerk  to  the  magistrate  himself  receiving  a  fee  of 
'  2s.  6<2.  for  making  up  the  record  iu  each  case.  It 
was  contended  that  this  neglect  was  ptejadicial  to  the 
pnblic,  who  had  a  right  to  have  the  records  filed  with 
a  view  to  their  sabeeqnent  legal  oaa  and  effect. 
[WiGHTMAK,  J. — The  difSealty  is  in  making  the  ap- 
plication againat  the  clerk,  and  not  against  the  justices. 
CBOxnoH,  J. — lis  is  merely  the  servant  of  the  jna- 


ticea.  Can  we  say  that  he  shall  do  a  ootain  thing, 
when  perhaps  the  justices  may  prohibit  him  ?]  Wr 
applied  to  the  clerk,  and  he  refused ;  we  then  applied 
to  the  justices  themselves,  and  there  was  a  divinoO' 
amongst  them.  [WiOHTnaii,  J. — It  can  easily  W 
discovered  whether  or  not  some  particular  oonvielini 
has  not  been  filed,  and  then  you  coald  cooM  for  a 
numdamiu  to  compel  the  oonvictiag  justioe  to  oaoae  it 
to  be  filed.  No  doubt  the  convictions  ought  to  be- 
filed.  Cbohptos,  J. — It  ^nld  be  known  thst  we- 
ars all  agreed  that  these  oonviotioos  ought  to  be  filed  ^ 
and,  as  the  Act  says  they  ars  to  be  filed,  the  partita- 
may  probably  be  liable  to  ba  indicted  for  not  doing  it. 
WioitrxAH,  J. — It  certainly  very  much  ooneenis  tl* 
public  that  these  ooovictiona  should  be  filed,  and  per- 
haps this  intimatiou  of  our  opimon  may  be  suffioeat 
for  the  purpose.]  ^__^  No  nk. 

Satardag,  Jan.  17,  1863. 
Bbo.   r.  Thb   iHUABrrasTS  or  St.   AucMOVDy 

Dkbbt. 
Po<n-hw^A^eiA — Applieation  for  eofiu  ifdifeiir 

■  tioiu-~To  wkom  to  be  made. 
The  appUcatioHfor  a  oopg  of  dufomlxame  mpoa  mUch 
aa  onfer  of  remoaal  hai  been  made  Jmjd  be  meie 
to  the  clerk  to  the  Juilieee  who  auds  mtch  ordr, 
amd  not  to  the  owtfeeere  of  the  remomig  pariii. 
A»  order  of  removal  from  lie  parieh  of  A,  to  the 
parish  of  B.  wai  made  and  djf  tarvei  «Ai  lis 
otherdocumemf  as  the  39rd  OeL  1861.  Or  lis 
6th  Nov.  the  appe.  applied  to  the  reep.  omneanfer 
a  copy  of  the  d^foMomt,  *^at  (ae  thmf  ibMi)  «t 
w  intended  to  appeal  agamet  each  order  qf  re- 
monai"  The  rape,  took  no  notice  whattver  of  Hie 
appUoatiomandonthe-e:^firatim<^tw«ntflmtiaj» 
th^  removed  the  paupert.  On  the  10th  Dee.  the 
appe.  gave  notice  of  appeal,  and  on  the  SOU  iif 
appliM  to  the  juttieet'  derk  for  copiet  ((f  the  if 
pantions.  At  the  enemng  Januarff  eemieu  tie 
<:fpe.apj^ied  to  enter  and  rerpite  their  appeal,  MA 
mil  entered  and  reepitedaceordinglfi  M  tfo*  tte- 
onfsr  ofeeuione  fur  tnah  entrg  and  reepile  hei»l 
brovght  up  to  be  gnaehed,  it  «us 
Held,  that  the  appe.  had  loit  their  right  of  fpeel  Ig 
not  giving  their  noHee  %»  time,  thir  app6eiuM»  <» 
the  6th  Nov.,  for  eopiee  of  the  depoeitimt,  ieaf 
made  to  the  mrong  parliee  (i-s.,  to  the  parish  oj^cne 
kutead  of  to  the  derk  to  the  juetieee),  and  that 
eneh  oppHeation  woe  notofiteelfa  notice  of  f- 
peal. 

This  waa  a  role  to  qoaah  m  order  of  quarter  le*- 
sions  ordering  an  appeal  to  be  entered  and  respited. 

It  appeared  that  on  the  83rd  Oct.  1861,  an  oidtr 
of  removal  waa  obtained  for  the  removal  of  a  woosa- 
of  the  name  of  Hudson  and  her  three  children,  from 
the  parish  of  Crick  to  the  parish  of  St.  Alkmood;  that 
a  copy  of  snch  order  was  duly  served  with  the  ottar 
doouments  upon  the  app.  parish  offiaers ;  that  on  the- 
6tb  Nov.  following  the  assistant  overseer  «f  the  pariA 
of  Crick  wrote  the  fallowing  letter  to  the  parkb  offi- 
cers of  St.  Alkmond  :^ 

"Puisb  of  Ciiok,  Nov.  6,  1861. 
"  To  the  parish  officers  of  St  Alkmoad,  Derby. 
"  Gentlemen, — The  churchwardens  and  oveneers  of 
the  parish  of  Crick  have  ordered  me  to  apply  to  yon. 
for  a  copy  of  the  depositions  of  the  grounds  of  n- 
moval  of  Oeorga  Hudson,  a  pauper  lanatie,  bow 
charged  to  the  parish  of  St.  Alkmond.  Also,  I- 
hereby  apply  for  a  copy  of  the    depositions  of  the 

gennds  of  removal  of  Hannah  Hudson,  wife  of  OeoW 
ndson  and  Isaac  George,  aged  six  years,  Kliiabetb  aad 
Sarah  Ann,  their  three  children,  as  it  is  intended  to 
appeal  against  such  order  of  removal. — I  an,  Geotls* 
men,  yours,  &c.  "  R.  H;  Smith, 

"  Assistant  Overseer  of  Crick. 
To  this  applicatioo  the  parish  officers  of  St,  AOc- 
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BMJ  giT>  no  reply,  and  took  no  notioa  wbatarer  of  it, 
ad  M  IIm  list.  Not.,  not  h&Tiog  raceiTod  anjr  noUoe 
of  ifp«l,  th»j  remoTsd  th*  prapen.  On  the  10th 
Dee.  tin  tppi.  gar*  notice  of  appeal,  and  on  the  30ih 
Uiej  applied  to  the  jnstioes'  clerk  for  oopiei  of  the 
dipaiiaoi.  At  th*  •nniog  Janoaiy  aeasions  the 
ifft.  applied  to  eotar  and  reapite  their  appeal,  which 
«ae  raiated  b/  the  respe.  on  the  gioond  that  the;  had 
faftited  their  right  to  appeal  b;  not  giring  notice  of 
ijfeal  m  doe  time.  The  learned  recorder,  hoirerer, 
neeiTed  ud  nepited  the  appeal,  and  the  order  of 
■nm  Ihereoo  hanng  been  removed  b;  osiiorari,  the 
Jimm  notion  was  tnada  to  qnaah  it. 

B;iect.  3  of  the  U  &  18  Vict.  e.  31,  it  is  anaetsd, 
«  Titt  the  clerk  to  the  justices  who  shall  make  »dj 
■dtf  ef  moral  shall  keep  the  depositions  upon  which 
■adi  order  was  made,  and  shall  within  seven  dajrs 
faniik  s  copy  of  snoh  depositioos  to  the  OTerseers  or 
{ndiaas  as  aforesaid  of  the  parish  to  which  the  re- 
■eial  is  bf  sneh  order  directod  to  be  mads,  if  snoh 
•mom  or  onch  gnardiana  shall  applj  for  snoh  oopjr 
■d  pej  for  the  same  at  th*  raU  tfifLttt  tmrj  folio 
tf  HTeDt7-two  words,"  See. 

Bj  eoet.  9  it  is  eiueted,  "That  no  appeal  shall  be 
■Bond  against  anj  order  of  reoMTal,  if  notice  of  snch 
•fpnl  be  not  giTcn  ss  leqnired  hj  law  within  the 
ipoeooftwaoty-ooe  dajs  after  the  notice  of  cbarige- 
lUtf  sad  ststeinent  of  the  gnonds  <tf  remoral  shall 
if*  bon  sent  bj  the  oreneen  or  giardiaot  of  th* 
nagnig  parish  to  the  orsnsers  or  guardians  of  the 
firieh  to  whKh  sooh  order  shall  be  diteoted,  unless 
>illa  nch  period  of  twentjr-one  dajs  a  oopjr  of  the 
<T«oitioas  shall  have  besa  applied  for  as  aforesaid  b; 
tteltMaentionedoTersseiaor  naardians,  in  which  case 
tfather  period  of  foortcea  days  after  the  sending  of 
Mk  eopf  shall  be  allowM  for  th*  pring  of  soeh  notice 
ofi^ieal;  bat  in  snob  oaas  no  poor  parson  shall  be 
"■Med  andar  such  order  of  remoral  nntU  the  ezpir- 
^  of  SBch  further  period  of  foortean  days." 

CWe  now  appeared  in  sapport  of  the  order  of 
■■•Be,  and  contended  that  the  apps.  were  not  in 
Mmit  ia  not  giving  their  notias  of  appeal  before  the j 
a,  imemoch  as  they  had  applied  to  the  rasps,  for  a 
(^  of  the  depoeitions,  which  they  had  never  fnr- 
■■lied.  [CtuMFron,  J. — Yoa  assm  to  hsve  applied 
tt  Ike  wrong  party.  Why  should  yoa  have  applied  to 
tW  paitioa  who  had  not  got  the  depontioos  7]  It  gave 
>^  Botice  that  we  intended  to  appeal,  and  so  they 
J""  kaow  when  they  might  remove  the  paupers. 
.WiSRiUB,  J. — But  yon  spplied  for  a  copy  of  the 
'Hwitions  to  tbo  overseen,  who  had  not  got  them. 
Tot  snst  show  that  yon  are  within  the  Act,  and  by 
^  Mb  section  yon  most  give  yoor  Dotiee  of  appeal 
*illi)a  twenty-ona  days,  nnlass  within  snch  period  yon 
^fly  for  a  copy  of  ths  depositions.  Now,  here  it 
■ppeon  yon  did  not  apply  to  the  proper  parties  for  a 
^  of  the  depositions.]  We  knew  nothing  of  the 
.'■*>Ks'  cleric ;  we  applied  to  the  overseers  from  whom 
«bodne«ived  the  order  of  removsL  [Cbokptox, 
J'-De  yon  mean  to  say  that  you  used  only  go  to  the 
"'noon  for  the  copy  depositions,  aud  so  escape  the 
fjnai  of  the  fern  ?  Melu>b,  J. — Yon  say  that  you 
aa  pot  it  upon  the  oveiseers  to  go  and  get  the  copy 
^^oeitioas,  pay  for  them  and  send  them  to  yon?] 
B°*eTCr  that  nwy  be,  we  were  led  into  the  mistake 
V  tka  othsr  side  by  their  taking  DO  notice  of  our 
loter  ef  the  6tb  Nov.  They  knew  by  that  letter  that 
»» intoadsd  to  appeal  [Wiohtmah,  J.— The  letter 
^  sot  state  as  a  fact  that  yon  intended  to  appeal. 
jisiOB,  J.— It  is  not  a  positive  notice  of  appeal ;  it 
*  ■  cSk(  a  letter  asking  for  a  copy  of  the  depositioDS 
I*  •«  if  yoB  can  appeal.] 

ViGMnuM,  J.— It  is  perfectly  desr  that  ths 
"■ii^  nqairss  the  application  fw  a  copy  of  the 
^natiens  to  be  made  to  the  clerk  to  the  justices, 
uat  yoo  did  not  do,  and  it  was  no  part  of  the  duty 


'  of  the  other  side  to  put  you  right.    The  letter  itself  is 
nothing  like  a  notice  of  appeal,  and  it  docs  not  profeas- 
to  he  a  notice  of  appeal. 
The  other  Judges  oononrred.  Ordtr  juaihtd, 

SwnHET  (ipp.)  r.  Spoohsr  (reap.) 
Vagraitt  Act — Rogue  md  vagabond — Rutming  a%oayt 

mtdUavmg  wife  cAorysoMs — WluU  not  nfficiant 

proof  of. 
To  mate  a  party  Sable  ai  a  rogue  and  vagabond  for- 

rmnmg  amig  and  Uavlng  hu  mft  chargeable  to 

tke  pariih,  Ae  muet  leave  her  tcilftdlg,  and  reasofe— 

<Alf  beUevt  at  the  tim*  that  the  would  btoame 

ehargtable. 

This  was  a  case  stated  under  the  30  &  at  Viet.  o. 
43,  upon  a  refusal  of  justices  to  oonvict  a  party  as  ». 
rogue  and  vagabond  iu  running  away  and  leaving  his- 
wife  chargeable  to  the  parish. 

Ths  oaae  stated,  that  upon  the  hearing  of  the  said 
informatisn  it  waa  proved  on  the  part  of  the  app.,  aod 
found  aa  a  fact,  thit  the  wife  of  the  reap.  Iiecsme 
chaigsable  to  the  parish  of  Binnioghsm  on  the  37th  Nov. 
last,  and  had  continued  to  be  so  cbaigeable  until  the 
day  of  hearing  the  said  information,  and  that  the  said 
reap,  had  been  for  some  time  and  was  then  employed 
ss  schoolmaster  at  Quarry-bank,  Brierlay  Hill,  near 
Dudley,  and  about  twelve  milea  from  Binning- 
ham,  at  a  salary  not  escesding  9s.  par  wedc, 
with  hoose-rant  sod  firing  found  in  additi<a  thereto. 
Bat  it  was  not  proved  that  any  oommunicatioa 
of  the  fict  of  the  wife's  chwgeability  had  ever 
been  made  by  the  app,  to  the  reap,  before  the  usuing 
of  the  warrant  in  this  case.  It  was  stated  on  behalf 
of  the  reap,  and  not  denied  by  ths  app.,  that  the  place 
of  legal  settlement  of  the  resp,  snd  his  wife  waa 
Swansea,  in  South  Wales,  where  they  bad  lived  and 
cohabited  for  sevsrsl  years  previously  to  the  year  1858, 
when  they  parted  by  motoal  consent  and  had  had  no  per- 
sonsl  oommnnicstion  from  that  time  till  the  hearing  of 
this  information.  That  the  said  reap,  waa  recently 
convieted  of  bigamy  in  the  oonnty  of  Stafford;,  and 
the  only  occasions  when  he  saw  his  said  wife,  after 
their  separation  in  1848,  was  on  the  preliminaiy  in- 
vestigation before  the  magistrates,  on  ths  charge  of 
bigamy,  when  his  wife  sppeared  iu  court  for  the  pur- 
pose of  identification  ;  and  onoe  in  Birmingham  afore- 
said, after  the  reap,  was  discharged  from  prison,, 
after  sentence  on  oonvictioo  for  his  said  offense  of 
bigamy,  but  without  any  knowledge  on  the  part  of 
the  resp.  that  hb  said  wife  was  then  likely  to  become 
chargeable  to  the  said  parish  aforssaid.  It  was  slso 
stated  on  the  part  of  the  resp.,  and  not  denied  by  the- 
app.,  that  on  the  separation  of  the  reap,  and  his  vrife 
in  1858,  at  Swansea  sforeeaid,  she  was  left  in  pos- 
session of  certs!  a  mines  aud  other  property,  in  which 
she  had  a  life-intereat  under  tlie  will  of  a  former 
husband.  I,  however,  being  of  opinion  that  the  evi- 
denos  given  before  me  did  not  bring  the  case  within 
the  operation  of  the  said  4th  seotion  uf  the  Act  5  Geo. 
4,  e.  83,  gave  my  determination  against  the  spp.  in  Ml* 
manner  biefon  stated. 

The  app.  also  tendered  the  wife  of  the  resp.  as 
a  witness  to  give  evidence  against  her  said  husbeoid  in 
support  of  the  information,  but  I  refused  to  receive  bar 
evidence. 

The  questions  o(  law  arising  on  the  above  state- 
ment for  the  opinion  of  thia  court  therefore  are: 
1st,  Whether  under  the  facts  stated  the  resp.  wss 
or  was  not  guilty  of  the  offence  of  running  away 
from  ths  said  parish  of  Birmiogbsm  on  the  dsy  and  at 
the  time  mentioned  in  the  said  information,  whereby 
bis  said  wife  became  chargnble  to  the  said  parish,  and 
liable  therefore  to  be  deemed  a  rogue  and  vagabooA 
within  the  meaning  of  the  said  stst.  5  Geo.  4,  c.  88^ 
s.  4  ?  and  3nd,  Whether  the  evidence  of  the  wife  of 
th*  lesp.  was  or  was  not  by  me  properly  refued  ? 
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If  the  court  abould  be  of  opinion  that  under  the 
■facts  and  circumstance*  stated  the  reap,  was  liable  to 
be  deemed  a  rogue  and  vagabond  within  the  meaning 
of  the  statute,  then  the  coart  to  hare  powei  to  convict 
him  of  each  oOence,  and  deal  tlietewith  in  such 
4nanner  as  the  court  may  deem  fit.  And  hereupon 
the  judgment  of  the  said  Court  of  Q.  B.  is  reqneeted 
as  to  whether  or  not  I,  the  said  justice,  was  coneet  in 
point  of  law  in  mj  determination  as  aforesaid,  or  as 
'to  what  should  be  done  in  the  premises. 

Given  under  my  hand  at  the  borough  aforesaid,  the 
:SOtb  da;  of  April  1862. 

Spooner,  for  the  app.,  contended  that  the  justice 
oa;lit  to  have  convicted.  The  statute  spoke  of  the 
offenee  as  consisting  in  running  sway  and  leaving  the 
wife  ehai]^ble  er  whereby  she  became  chargeable. 
Kow  here  be  left  the  wife,  and  she  became  chargeable 
[Crompton,  J. — Still  the  man  knew  nothing  about 
tiiis.  Is  he  to  be  imprisoned  for  something  he  never 
Jmew  of  or  intended  to  do  ?  You  cannot  in  general 
make  out  a  man  to  be  guilty  without  showing  a 
guilty  mind.]  The  knowledge  of  the  man  has  nothing 
ito  do  vritb  the  statntory  offence.  It  is  enough  that 
lie  leave  his  wife  and  she  beaomea  obargsaUe.  Mow 
It  appeared  he  had  oommittad  bigamy.  That  [alone 
was  strong  evidenee  of  the  offenoe  of  desertion. 

WioaniAH,  J. — The  resp.  wss  charged  with  mn- 
ning  away  and  leaving  his  wife  chargeable  to  the 
^larish,  and  the  statute  plainly  contemplMed  a  mnning 
jiway  of  a  purpose  and  wilfully,  he  at  the  time  knowing 
that  his  wife  would  thereby  become  chargeable.  Here 
41  different  state  of  things  appears  altogether.  The 
.parties  had  parted  by  mutual  consent,  and  when  he 
•left  her  the  wife  was  Uving  on  her  own  means.  There 
Js  no  evidence  that  he  ever  knew  ttasae  means  hsd 
•beoonie  exhaasted,  or  that  she  beeams  chargeaUa.  A 
man  cannot  become  guilty  by  relation  in  this  way. 
He  seems  to  have  had  no  knowledge  of  her  condition. 
ZThere  is  nothing,  therefore,  to  support  a  conviction  for 
this  offenoe. 

Cbomiton  and  MnxoB,  JJ.'ooncarred. 

__^     JudgmeU/or  rt$p. 

MoRUcr  (app.^  v.  Gbkbubaloh  (resp.) 
Hoeh-JIghtmg — Auutzng  at,  not  at  a  jtlaea  ig>l/or 

tht  purpose. 
Sg  tecL  3  of  tie  12  4  13  Viet.  a.  92,  it  is  m  offatet 
to    keep  or  uie  ang  plaoe  for    the   pturpott   of 
Jigkting  eocki ;  and  iy  the  same  section  it  it  alto  an 
effenet  in  every  perton  viho  thaU  m  snjr  manaer 
tneovragt,  aid,  or  aiiiit  at  tiejighting  ofang  cock 
•  at  qforetaid: 
Beld,  that  under  tiiit  section  no  legal  offence  it  oom- 
tnitted  by  a  perton  ttJa  attittt  at  a  eoek-Jigkt  at  a 
place  not  kept  for  the  purpose,   e.  g.,  in  a  ttone 
quarry,  and  for  one  occasion  only. 
This  was  a  case  stated  under  the  20  &  21  Viet 
«.  43,  npon  a  conviction  for  assisting  in  a  cock-fight 
and  acting  in   tbe  management  of  a  certain  place 
then  and  there  being  ussd  for  the  purpose  of  fighting 
cocks. 

The  case  stated  that  "at  the  bearing  of  tbe  infor- 
mation it  was  proved  on  the  part  of  the  resp.,  that  on 
the  10th  day  of  March  last,  at  a  stone-qnarry  belong- 
ing to  Godfrey  Wentworth,  Esq.,  in  the  township  of 
Woolley,  several  cocks  were  fought  in  the  presence  of 
upwards  of  100  persons  ;  that  one  of  the  cocks  vrss 
taken  ont  of  the  nog  by  one  of  the  apps.  Job  Horley, 
and  that  tbe  said  Job  Morley  was  in  the  ring  at  the 
time  the  said  cocks  were  fought,  and  that  on  the 
appearance  of  some  police  officers  (witnesses  for  the 
nap.)  in  disguise,  John  Feel,  another  of  the  apps., 
was  seen  nnning  away  with  a  cock.  It  was  also 
proved  that  the  other  apps.  wUo  were  there  took  no 
other  part  than  by  throwing  stones  at  the  same  police 
officers  and  preventing  the  said  police  officen  from 


approaching  the  quarry  at  tbe  time  the  said  fi^ 
were  going  on.  We  were  of  opinion,  on  this  evidwee, 
that  the  said  apps.  did  resort  to  the  said  qnany  nth 
the  intention  of  causing  the  said  cocka  to  fight  toge- 
ther there,  and  that  they  did  encourage,  aid  ud  stnit 
at  the  fighUng  of  the  said  cooks  at  the  said  place  thm 
and  there  being  need  for  the  purpose  of  fighting  coda, 
and  did  use  the  place  for  such  fighting,  but  it  wis 
not  proved  before  ns  that  in  any  other  mitance  eocki 
had  been  fought  there.  Upon  the  henriog  of  tlie  aid 
information,  it  was  contended,  on  the  part  if 
the  apps.,  that  there  was  no  offence  eommitlad 
within  the  intent  and  meaning  of  the  3rd  sec- 
tion of  the  12  &  13  Viot.  G.  98,  inasmuch  as  thit 
ssction  only  applies  to  encouraging,  uding,  or  ssaistiag 
at  the  fighting  of  ooeks  in  any  ^iaoe  regularly  ksjit  or 
used  for  that  purpose  as  meationed  in  the  first  cliiiM 
of  tbe  said  section,  so  as  to  sobjeet  the  keepers  of  nch 
place  to  the  penalty  fixed  by  the  said  section,  snd  Utt 
there  was  no  evidence  to  show  that  the  said  ttoos- 
quarry  was  a  place  so  kept  or  used,  and  the  case  of 
Clarke  v.  Bague,  reported  in  the  L.  T.  Bepoctl 
as  having  been  decided  in  tbe  Court  of  Q.  B.,  wsi  s 
case  in  point.  It  wss  fnrthsr  contended  that  tlie  fttit 
as  adduced  did  not  support  the  infoimstion.  We  wen 
of  opinion  that  the  stone-qusrry  before  mentioned  wn 
a  place  within  the  meaning  of  the  3rd  section  of  the 
ststnte  before  mentioned,  inasmuch  as  that  put  of  Ae 
section  applied  to  a  pUce,  and  waa  not  limited  in  ill 
construction  to  a  place  specially  kept  for  the  poipoee 
of  ooefc-fighting,  &c,  and  that  it  was  used  on  the  loth 
Mareh  laM  by  the  said  apps.  as  a  place  for  figUsg 
cocks,  and  that  the  etridmoe  befisn  ns  biw^ht  te 
case  within  that  aediso,  and  we  aooordia^y  emfieted 
eadh  ti  the  said  afps.  of  the  oSeooe  set  fgrth  is  the 
copy  oonviatign  annexed.  Tbe  question  of  law  aii«i{ 
from  the  above  statement  is,  whether  it  is  sn  (ftm 
within  ths  intent  and  meaning  of  the  3rd  seetioi  cf 
the  said  statute  to  sssist  at  the  fighting  of  coeki,  sad 
act  in  tbe  management  of  any  place  then  and  then 
being  used  for  the  purpose  of  fighting  cocks,  ss  Mt 
forth  in  thenummons  hereunto  annexed,  or  only  in  s 
plaoe  specially  kept  for  that  porpoee." 

By  aect.  3  of  the  12  &  IS  Viet  o.  92,  it  ii 
enacted,  "  That  every  person  who  shall  keep  or  sM,  or 
act  in  the  management  of  any  place  for  the  purpose  rf 
fighting  or  bsiting  any  bnll,  bear,  badger,  dog,  oock, 
or  other  kind  of  animal,  whether  of  domestic  or  wiU 
naturs,  or  shsll  permit  or  suffer  any  place  to  be  ■> 
used,  shall  be  lUbla  to  a  penalty  not  exceeding  £n 
pounds  for  every  day  he  shall  so  keep  or  use,  or  i4 
in  the  management  of  any  such  place,  or  permit  er 
suffer  sny  plaoe  to  be  used  as  aforesaid ;  provided 
always,  thst  every  person  who  shall  receive  money  fo 
the  admission  of  any  other  person  to  any  place  keft 
or  used  for  any  of  the  purposes  aforessid  shsll  bs 
deemed  to  be  the  keeper  thereof;  and  every  penos 
who  shsll  in  sny  manner  encourage,  aid,  or  anict  A 
the  fighting  or  baiUog  of  any  bull,  bear,  badger,  do(, 
cock,  or  other  animal  as  aforesaid,  shall  forfeit  snd  pty 
a  penalty  not  exceeding  five  poimds  for  every  nch 
ofience." 

Haxlaiw,  Q.  C.  now  appeared  in  support  rf  the 
conviction.  [Wiobtxah,  J. — ^In  Clarke  v.  Btgf, 
29  L.  J.  105,  H.  C,  the  ssme  question  arose;  asd 
the  questbn  there  was  asked,  whether  it  was  sa  ofiesoe 
nnder  the  statute  to  assist  at  a  cock-fight,  at  a  plsee 
not  kept  for  tbe  purpose  7  and  we  said  that  it  w» 
not]  That  ease  is  bsrdly  decisive  of  the  preust  one, 
as  the  court,  in  it*  judgment,  seemed  to  reservs  its 
opinion  as  to  whether  or  not  the  offence  oould  be  oom- 
miited  in  any  other  than  a  place  regularly  kept  for  the 
purpose.  It  is  an  offence  to  assist  st  a  cock-fight. 
[WioKTUAK,  J. — Only  when  it  is  st  a  pUoe  k^  « 
used  for  the  purpose,  ■■  mentioned  in  the  first  jpsrt  a 
the  lection.] 
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LQ.  B. 


(mm,  for  Uw  rap.,  wh  not  called  npoo. 

Wioanuit,  J. — ^It  MMais  to  me  that  tbit  ease  is 
fncJicl;  within  that  of  Cktrhe  t.  Bagua,  which,  it 
«  will  be  niMmbend,  was  a  ooosiderad  jadgment ; 
wt  cniHt  rerene  that  decision. 

Cioiinim  and  Heixob,  JJ.  eoncnrred. 

ComktUm  guatked. 

Xmias,  Jan.  19,  1863. 
Bio.  *.  Thb  Becobder  op  Berwick. 
Jkaint—Notiet  of  appeal — Error— Motum  to  enter 
mirtipiU—CinMional  order  ofdepuiyrtcorder. 
Snim  ^appeal  agamet  on  order  of  removal  ma 
mrtim  due  timte,  but  ernmeoueh/  detcribed  the 
fpml  to  it  to  A*  eomlj/  iuttiad  of  ti»  borougk 
urnmu;  Has  wai  afierwerdt  amtaaed,  but  too  late 
fur  til  eiumtg  lettiont.     ApptiaaHou  Immng  bom 
mtU  to  the  deptOf-reeorder  to  tmter  mtd  roptte, 
ie  (Ugwrf  it,  on  condMm  tkM  tie  wkoh  gmettioH 
tksM  be  bmgkt  be/ore,  and  decided  bg,  the  re- 
aria:    At  the  next  eeuion*  the  reoorder  held, 
that  the  noliee  wot  bad,  ond  ditmiued  the  appeal  1 
Vtdr  tie  a6o«e  etmoMtamxt,  tie  Court  rejited  to 
fmt  a  mamdaaMa  to  the  recorder  to  hear  the  a/H 
/lel,  u  there  had  ieeie  a  eonditional  exereiee  of 
ttatnian,  leWei  had  been  aec^pted  bg  th»  app. 
UiM,  q.  C.  (JR.  Fowler  with  him),  showed  caun 
i(nit  a  nie  for  a  wnadwai  to  be  directed  to  the 
lMite«rBer«iek-oo-Tweed,  requiring  bim  to  hear 
^•fpalb;  Mm  cfamdHMidBM oMl  oreraeers  of  the 
fsiA  ef  Loni^eoton,  in  tfa*aMiD^  of  MoUliuuiher- 
inl,  ignast  sn  order  of  the  jnsticea  of  the  cosntj  of 
th  boRogfa  and  tOwn  of  Berwiclcnpon-Tweed,  for  the 
RBonl  of  Boeanna  Townsley  from  that  part  of  the 
fok  of  Tweedmoath  which  lies  in  the  eoontj  of  the 
aU  bmagh  end  town  of  Berwick-npon-Tweed,  to  the 
priAof  Loogbraton.    It  appeared  by  the  affidavits 
lk>t  io  the  notka  of  appeal  Uie  qnarter  sessions  tor 
&  aid  eoonty  of  Mortbnmberland  were  erroneonsl; 
Mtod  u  the  qnarter  sesuons  at  which  the  appeal 
•nU  be  hesrd,  wheress  the  order  of  remoral  liaring 
kn  Bade  bj  two  Justices  for  the  conntj  of  the  bo- 
rn^ sad  town  of  Berwielc-upon  Tweed,  the  notice 
Mid  hare  been  Itiwen  for  the  qnarter  eesrions  of  that 
"ntj.    The  notioa  of  chargeabilitj  and  Kronnds  of 
■Bunl  were  dated  on   ISth  April   1862;   copy  of 
'■(Mitiaiu  apjdied  for  and  sent  Snd  Hay ;  the  notice 
•fqjpaal  was  datod  the  lOth  Uay  1862,  and  was 
"fmi  by  the  chnrchwardens  of  Tweedmonth  on  the 
lltb.    On  ttie   18th  Jnne  the  apps.    attorney  r»- 
<n«d  bom  tha   ohnrohwardena    of  Tweedmonth  a 
»*>»  that   the    notice    dated   the  lOth    May  was 
iy  BiMalce  stated   to    be    for-  the    qnarter  sessiona 
tf  the  ooonty  of   Nortbnmberland  instead   of   the 
ivte  seisknw  of   the   boroogb  of  Berwick-npon- 
^■Ni    Notice  of  gronnds  of  appeal  were  given  on 
(^  13th  Jane.    The  qnarter  sessions  for  the  connty 
<f  tbt  bonragh  and  town  of  Berwick-upon-Tweed  were 
U  00  the  S7th  Jnne,  and  consequently  fourteen  days 
^  aot  eUpeed  between  the  aervice  of  the  notice  and 
P^nit  of  appeal  and  the  sessions.     Connsel  for  the 
<ii«lwardena  of  Tweedmonth  attended,  'and   on   a 
xtion  being  made  on  behulf  of  the  churchwardens  of 
''egbbtntan  to  enter  and  respite  the  appeal,  opposed 
Bt  iMtian  on  the  gronnds  tlist  the  notice  was  for  an 
'^ol  to  the  wrong  sessions,  and  that  grounds  of 
5t^  had  not  been  given   fonrteen  days  before  the 
''"iiigi    Mr.    Scarfieid  Grey,   who  presided  in  the 
^■■Ms  ef  tb*  reoorder,  sUowed  the  appeal   to  be 
yyi  sad  respited  without  deciding  upon  the  right, 
'"if  the  whole  qnestion  to  be  argued  before  the 
"wder  at  the  eosning  qusrter  seesions,  who,  upon 
'^  oai  being  brought  before  him  at  the  Michaelmas 
Waraeaiooa,  decided  that  the  appeal  should  have 
**>  triad  at  the  Midsnmmer  qnarter  sessions,  and 
***ld  Mt  hav*  been  entered  and  respited,  and  b« 


dismissed  the  appeal  with  costs.  It  wss  now  oon- 
tended  that  under  the  above  cuxnmstanoes  the 
mandaamu  should  not  go:  (&  v.  JneUeei  of  Bnnex, 
31  L.  J.  193,  M.  C. ;  &  v.  /tu<tees  of  Lanouhire, 
Aroh.  Prac.  761.)  [Wiohihak,  J.— If  the  recorder 
had  refnaed  to  enter  and  respite,  could  this  conrt  have 
compelled  him?  Blaokbubii,  J. — There  is  a  dis- 
cretion as  to  eatenng  and  respiting,  bat  it  is  doabtfol 
if  the  recorder's  depnty  bad  power  to  annex  a  con- 
dition. Cronptom,  J. — I  should  be  sorry  nnder 
snob  circnmstanees  to  grant  a  discretionary  writ] 

Greenhow  contra. — We  came  to  the  sabseqnent 
sessions  upon  the  faith  of  having  the  appeal  tried: 
(A.  V.  Uacoleifidd.)  [Obomftok,  J. — The  entry 
waa  only  conditional.  BtACKBOSir,  J^-Tbere  was 
a  point  reserved  for  the  opinion  of  the  recorder.] 
This  court  will  exercise  a  control  in  snob  a  case. 
The  app.  mnat  go  the  nest  practicable  sessions,  bat 
only  to  entsr  snd  respits,  he  Deed  not  proceed  to 
hearing.  [Cbomftor,  i. — ^Y«a  ased  not  han«  takes 
a  conditional  dedsioi.] 

Stg.y,  Jatticee  qf  Maecleijidd; 
R.  T.  Juticet  of  Peterborough,  7  E.&  B.  648 ; 
H.  T.  Juttieu  t{f  Seoenoalci,  7  Q.  B.  136,  wen 
referred  to. 

WiOBTMAK,  J. — It  seems  to  me  that  tbia  role 
should  be  discharged.  The  app.  might  have  insisted 
upon  a  distinct  dwision,  instead  of  which,  he  waa  con- 
tented with  a  conditional  one,  subject  to  the  opinton  of 
the  reoorder,  bsiag  that  he  spprored  of  the  discretian 
exercised  by  bis  dsytj,  w*  oaonot  rerisir  a  discretian 
execcisad. 

OBOiinoH,  Jd— I  am  of  the  same  opmion.  It 
is  too  much  to  say,  after  what  waa  dona,  that  we  dnold 
luder  these  dreumatanoea,  gnat  a  aisiirfaaiai. 

Blackbdrm,  J.— Here  waa  a  disontion  wbidi  baa 
been  exercised.  The  recorder's  depnty  would  have 
done  better  to  have  dedded  at  once,  and  the  app^  no 
doubt  might  have  called  on  him  to  do  so.  I  do  not 
know  whether  the  reoorder  was  bound  to  review  bis 
deputy's  decision,  perhaps  not ;  but  certainly  we,  in  the 
exercise  of  our  discretion,  ought  not  to  grant  a  auai- 
damne.  Snie  dieeharged. 

Willoaghbj/,  attorney  for  app. 

Dunn  and  Gatotirep,  attorneys  for  resp. 


Ltob*  axd  Wipe  v.  Kkowlbs. 
Copyright  m  drawtatie  piece* — Cauiing  to  be  ro- 
pretented—a  4  i  WiU.  *,  o.  15—5  4  6  WiO.  4, 
e.45. 
A.  fumithed  the  a^ore  to  a  theatre  and  selected  the 
pieeet  to  be  performed,  mthont  the  control  of  the 
deft.  The  deft.,  to  whom  the  Uemeefor  tke  kaute 
wa$  granted,  furmihtd  theneeoftha  theatre,  light*, 
lervante,  and  band  oj  vm*ic,  alto  the  printing,  ad- 
vertiting,  aiid  paymeMt  of  tertanti;  and  by  hit 
tervantt  he  reoeived  the  moneg  at  the  door*,  and  the 
grote  receipt*  were  divided  between  him  and  A.: 
Held,  that  there  wo*  no  tud>  "aamng  to  be  rtpro- 
tented  "  bg  the  deft,  a*  to  make  Ami  UaJUe  for  the 
repretentation*  of  piece*  mder  the  LramaHa  Ccpjf 
right  Act 

In  this  case  an  action  had  been  brought  by  the 
pits,  as  propriston  of  certain  dnmatio  pieeea,  agabist 
the  deft.,  for  infringement  of  their  copyright  under  3 
&4WU1.  4,0.15. 

A  verdict  bad  been  entered  for  the  pits,  and 
This  was  a  rule  calling  on  the  plte.  to  abow  eanse 
why  the  verdict  found  for  them  should  not  he  setsside, 
and  a  verdict  entered  for  the  deft,  or  why  a  non-enit 
should  not  be  entered  on  the  ground  that  the  pits, 
had  not  the  sole  right  of  representation,  for  want  of 
registration  of  the  assignment  of  certain  bnrlesqne 
pieces,  called  the  Bride  ^Abydos  and  fht  Diavolo. 
On  the  trial  of  the  caose  befon  Blaokbnm  J.,  at  the 
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R.  B. 


Niddlnex  sittings  aftar  lutMiofaadmas  Term,  tbe pits, 
obtained  •  verdict  for  382.,  being  »t  the  rate  of  40s. 
for  each  reprsaeatation  of  fourteen  repreaentatioos  of 
tbe  said  burlesques.  The  deft,  pleaded  not  guilty, 
and  that  the  pit.  was  not  tbe  proprietor  of  the  bur- 
lesques in  question,  and  that  thej  bad  not  been  assigned 
to  the  pit.,  and  tbej  were  not  the  assignees  thereof 
as  allegi^.  At  tbe  conclusion  of  the  case  it  was  agreed 
between  oonnsel  that  the  facts  should  be  taken  as 
follows:  that  Mr.  Dillon,  under  whose  management 
the  deft,  alleged  the  theatre  was  at  tbe  time  these 
pieces  were  performed,  furnished  all  tbe  actors,  and 
selected  the  pieces  without  control  from  Knowlea  (the 
deft.),  that  Mr.  Knowlea  had  furnished  tbe  use  of  the 
theatre,  lights,  serrants,  and  band,  tbe  music  being  a 
necessary  part  of  the  performance,  also  the  printing, 
advertising,  and  pajrment  of  serranta,  and  that  the 
gross  receipts  were  divided  between  Mr.  Knowlea  and 
Mr.  Dillon  equally,  and  the  quoation  was  whellier  these 
facts  amounted  to  a  representation  within  tbe  Aot  by 
tbe  deft.,  or  that  he  caused  the  pieeea  to  be  re- 
preaented. 

Huddlubm,  Q.  C.  (OmbUm,  Q.  C.  and  J.  0. 
GrifiU  with  him)  showed  cauaa  in  anpport  of  tbe 
point  as  to  the  registry  of  the  asaignment;  ha  referred  to 

3&4  WUL4,  0.  15; 

5  &  6  Will.  4,  c.  45,  B.  8,  11,  20,  99,  24 ; 

Camberlmd  v.  PUndke ; 

XtutU  V.  Stmtk,  12  Q.B.  217. 
As  to  the  second  point  The  deft,  says  ha  neither 
repreaented,  nor  caused  to  be  repnoented,  tbeae  pieces, 
but  he  was  the  licensed  proprietor,  and  liable  for  any 
breach  of  his  licauce.  [Blackbdbh,  J. — Ha  night 
b«  said  to  have  let  tha  house  ready  famished,  indoding 
lights,  music,  and  sarvmnta,  and  bis  aervanta  received 
tha  money.  Cockbubn,  CJ.— And  taldng  half  the 
amount  received  as  rent]  The  Act  was  paasad  for 
the  benefit  of  dramatic  authors,  and  ouch  an  arrange- 
ment as  this  is  an  evasion  of  tbe  Act.  The  deft, 
causes  to  be  represented  the  peoes;  if  tha  peiMO 
licensed  leavea  it  to  aootbar,  Ua  manager,  to  ebooaa 
tbe  pieces,  ha  cannot  thus  evade  the  Act :  (AuseM  v. 
Brionl,  8  C.B.  836)  If  tbia  were  allowed  it  would 
throw  great  diificultiea  in  tbe  way  of  dranutic  authors 
protecting  tbeir  property,  and  lead  to  inconvenience 
and  bardahips.  [CocKBuax,  C.  J. — It  is  expressly 
found  that  the  defU  had  no  control  over  the  pieces.] 
But  he  was  in  every  way  the  responsible  person  as 
tha  pancn  to  whom  tha  licence  was  granted.  Sup- 
pose a  disturbance  bad  taken  place,  1m,  aa  lioenoee, 
would  have  been  the  person  answerable. 

fiffoU,  Seijt.  (Uilmtrd  with  him)  contra.— Who 
represented,  or  aauaed  to  be  repreaented?  Kot 
the  deft.  This  amounted  to  nothing  irore  than  a 
method  of  (wying  rent ;  there  was  no  partnership.  Tbe 
deft,  had  no  control  over  tbe  pieces,  and  therefore  be 
did  not  oanse  to  ba  repreaented.  Can  a  man,  by  a  forced 
oonstmction,  be  made  to  break  an  Aot  of  Parliament 
against  hia  will?  In  JiuutH  v.  Briant,  the  payment 
camaontof  the  ivoaipta  from  the  performance;  there 
is  no  distiootion  if  a  port  is  apporUoned.  [He  was 
stopped  by  the  oonid.] 

CocKBURK,  C.  J.— We  think  the  second  point  is  in 
tbe  deft 'a  favour ;  tbe  rule  will  therefore  be  absolute. 
If  then  bod  been  any  joint  action  and  control,  then  I 
agree  with  Mr.  Haddleaton,  Knowlea  might  have  been 
considered  to  have  caused  to-be  repreaented ;  but,  as  I 
nnderstand  it,  Knowlea  had  made  over  to  Dillon  the 
theatre,  and  be  was  the  person  who  was  to  direct  the 
perfonnanca  and  employ  the  actors,  Knowlea  stipulating 
that  bis  servants  should  receive  the  money,  and  that  be 
would  anpply  the  music,  he  having  no  control  over  the 
performanca  n  pieeea.  He  may  have  been  tbe  proprietor, 
bnthewasnot,  inthepropersense,themanager;  therewaa 
no  joint  action,  and  nothing  in  common  between  them, 
■xcept  the  division  of  the  groaa  profits.    To  make  a 


partnership  a  partidpatioa  muat  ba  shown;  here 
then  waa  nothing  but  tbe  arrangement  I  have  refemd 
to  in  lien  of  a  aettled  amount  of  rant 

CnoMProN,  J.— I  am  of  tbe  same  opimoi.  It  ia- 
establiHhed  by  the  cases  in  the  C.  B.  that  Uie  idatioa 
of  landlord  will  not  bring  a  peraon  within  tbe  Act,  asi 
I  agree  with  the  reasons  given  by  Cockbura,  0.  J.  Ths 
fair  result  is,  that  this  is  a  mode  of  paymg  tbe  rtnt, 
and  is  not  snificient  to  make  tbe  daft,  a  represtntatira 
and  responsible  as  sneb. 

Blackburn,  J.— I  think  then  should  beanie 
absolute  to  enter  a  verdict  for  tbe  daft  on  the  pha  af 
not  guilty.  The  fact  of  a  man  finding  aervsuts  is  M 
sufficient  Suppose  the  esse  of  a  lodgsr  in  a  hom 
where  tha  dinner  was  cooked  by  the  kodloid^ 
servants,  but  it  does  not  therefore  foUow  tbst  tha 
landlord  provides  the  dinner.  In  SuMttU  v.  Aiast 
the  payment  was  5f.  o-iugbt,  hen  it  is  half  tbe  gtw 
reoeipts  to  be  reonvad  by  Knowlea'a  aervanta,  but  tkit 
is  not  a  aufficieot  difference  to  diatingniab  tha  easn. 
If,  indeed,  it  were  proved  that  tbe  arraigemeot  mra 
colourable,  it  would  be  different,  but  Knowlea  did  not 
make  himself  a  partner,  and  tha  facta  not  bug 
colourable,  I  think  tbe  deft  ia  entitled  to  a  verdict 
iitUe  abtolmU  (o  uUtr  vtrdiet  fur  irfi.  M  ptw 
of  wn  gmitf. 

E.  L.  Lag,  pit's  attwney. 

F.  Kam,  deft.'s  attorney. 

riMsAy,JM.  20, 1863. 
Wabtoh  (app.)  V.  The  Guabdiahs  of  Tni  Poob 
OF  thb  BLmuso  Usiom  (napa.) 
Nuiianet*  Staunal  Act  1855,  as.  2,  14,  19,  35. 
Th*  NmtoHca  Hemooal    Act  1355  auelt,  that  (i* 
word  "ocuar  f  thall  mehtdc  ooy  jwrsew  rawtaay  rta 
reaU  of  properly  i»  rupoct  of  yoUek  At  Mr# 
i$  need  from  (Aa  oeeapier  o/niek  fnpt^,  m  Ut 
«im  oocoiMt,  or  ai  (rajCaa  or  agmi  Jcr  m$  dktr 
ptnon.    A  mtuamec  exittmg  on  osrtaM  prtfi^ 
tut  local  ttuthori^,  actmg  tatdcr  tie  oteea  sWa% 
hanag  made  on  order  o»  the  otumer  for  Ike  aU^ 
meat  of  it,  exteuted  the  neoettarg  work*  o»  dr/aJtt 
and    brought  m  aetiou  egamtt  A^  who  WW  a* 
agent  appomied,  tmdtr  power  qf  aUanuji,  to  re- 
ceive the  rente  if  the  eaid  proper^/,  to  reaovir  Ike 
amoant.     The  power  of  attoneeg  weder  loUeii. 
aetedwat  executed  Ixfore,  bid  reeeited  iy  him ifftir, 
the  making  of  the  mder  for  the  eaecwUon  of  At 
worhe: 
Beld,  that  A.watnofthe  owner  at  the  tiwie.Ihe  criet 
to  execute  the  worki  wat  made,  and  ther^mr*  thd 
the  amount  could  not  be  recovered  agean^  Mn. 
Appeal  against  a  decision  of  the  Judge  of  the  Coaaty 
Court,  Suffolk,  holden  at  Haleaworth. 

Tlie  action  was  brought  by  the  Board  of  GoaidiBia 
of  the  BIything  Union,  as  tbe  local  antbority  osto 
the  Nuisancea  Removal  Act  1855,  against  the  deit, 
as  owner  of  certain  property,  to  recover  from  bis 
2U  12a.  Id.,  as  money  paid  for  bis  use  snd  at  bis 
request  under  tbe  following  circumatanoea :— A 
nniaanca  axiated  on  certain  property,  the  owner  <f 
which  was  in  Australia,  and  on  the  4th  Feb.  1861  tl» 
inspector  reported  the  nuisance  to  the  local  antbority. 
On  tbe  19tb  June  a  summous  was  iasued  agauot  tlia 
owner,  and  aerved  by  being  left  at  tbe  premises,  sod 
on  the  26tb  an  order  waa  made  by  the  justiets- 
against  the  owner  to  abate  the  nuisance.  Oa  tbe 
3rd  July  the  seven  days  expired  for  tbe  obediases  it 
tbe  order.  On  tbe  16th  July  the  works  wen  aoB- 
menced,  and  they  were  finished  oa  tha  7th  Sept  On 
the  29th  May  a  power  of  attorney  bad  been  exeenttl 
by  the  real  owner  of  the  property,  authoiialng  tbe  dait. 
to  receive  tbe  rente,  which  waa,  in  due  course,  leoaind 
by  him  on  the  22nd  July,  and  he  acted  upon  it  by  i^ 
ceiving  the  rente  at  Michaelmaa,  before  which  ha  ba» 
not  arted  aa  ageut 
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().  fi.]    Tbb  Clxbk  or  Thb  Pbacb  fob  SoMnwcnuiBa  v.  Ovsbmbbs  or  Suipiujf.     [Q.  B. 


Tb*  qnntioo  fur  Um  opinhm  of  the  Conrt  wu, 
'wbedier  omler  the  abore  circuuMtanees  b«  wm  owner 
tf  tfaa  pnpaitf  iritluD  tbo  mawting  of  tb«  NnUancfs 
SaDonl  Act,  18  &  19  Vict.  e.  ISl. 

Liuif  Q.  C.  (Stammer*  with  him),  for  the  app, — 
3;  tlM  Snd  Motion  of  the  18  &  19  Viet  o.  ISl,  it  i< 
f  till  Uiat"th«  word 'ownor'  ihill  iaolodo  any  peraon 
mariog  tha  lents  of  ilie  property  in  respoct  of  which 
Ihl  wtii  ia  mad  from  the  ooaapier  of  each  propertj 
a  la  own  aooooot  or  as  tnutae,  or  agent  for  any 
Mier  fanoB ;"  bat  h«n  the  app.  bwama  agent 
jftvUwetder,  and  whilst  the  woriu  were  in  eoone 
if  encatioo.    (Stepped  by  the  eenrt.) 

BtiiU,  Q.a  {F.  M.  WUte  with  him),  for  the 
mf^  waa  called  on.— The  Act  malcea  thaaa  expenaei 
ictaip  apeo  the  ftoftrtj,  and  when  tbe  app. 
tmind  tin  rent  at  Mielwelroas  be  adopted  the 
pow  of  attainejr ;  in  fact ,  be  leoaiTed  tha  rent  from 
tbifimadiiigMieliaebnas:  (aect.  19.)  [Ck>OKBDB>, 
<U.— It  may  be  that  tha  ezpensea  are  a  charge  on 
<k  propertj,  bat  how  do  yoa  make  the  app,  per- 
aaalljr  liable?  The  Aot  aaya  tbe  ezpeosn  are  to  be 
<larpd  on  tbe  penon  on  whom  the  order  was  made, 
tattfie  order  eoold  not  be  eonaidered  aa  made  on  tbe 
•pp.,  kt  be  was  not  then  the  owner.]  There  is  no 
iiDiidj  given  by  diatreaa,  bat  the  ezpensea  are  to  be 
imnied  aa  money  paid  for  the  nae  of  tha  owner ;  the 
•tjeet  WIS  to  make  a  aort  af  shifting  ownership. 
{CocaauKic,  C  J. — ^There  ia  nothing  in  the  Act  to 
<bi*  lach  intaatioB.]  Tbe  option  is  giTen  that  pro- 
••di^s  mey  be  talcsa  againat  tbe  owner  or  againat 
IW  pmoo  receiriog  tbe  rent*,  and  that  most  mean 
'aMitlsd  to  recRTe  the  leoU."  Seeta.  14,  19 
■1 S6  wwa  referred  to. 

CocunsB,  C.  J.— I  think  it  is  clear  that  thia  ver- 
fct  igiiBstiha  app.  cannot  atand.  By  the  Act  of  Pai^ 
Caacnt,  where  there  has  been  defaolt  in  tbe  abatement 
<f  I  uiaaace,  the  local  anthority  is  to  do  the  work  and 
<bH{e  the  expenses  to  the  owner,  but  that  doea  not 
fn  tha  power  to  make  an  order  upon  a  person  who 
in  an  rseeiTsd  any  aathority  to  act  prarioos  to  doing 
<kt  works  and  making  the  order.  The  app.  clearly 
*>iMt  the  owner;  be  had  neiiherreceiTsd  the  renta, 
■r  ksd  be  reeeiTed  any  anthority  to  reoeiTO  them  at 
<htiiM  the  order  for  these  works  waa  made;  then  was 
••  otbority  to  reaehre  the  tents  until  the  power  of 
1i*mywaa  received  and  aaaented  to,  accepted  and 
■<*>d  ipoB.  This  deft,  waa  eleaily  BOt  the  owner  at 
&  tima  of  making  the  order,  and  aa  there  waa  no 
pniaal  liability  thine  coold  be  no  default.  There- 
'n  the  Coonty  Coort  Judge  waa  wrong,  and  his  de- 
<>aNnniatbe  rsreraed. 

GsoJOTOB,  J. — I  am  of  the  aame  opinion.  This 
pxtj  cannot  be  taken  aa  receiving  rent  aa  agent  tiU  he 
ta  nteiTed  the  power  of  attorney;  that  instrument 
^  lot  operate  from  the  time  of  its  execution,  but 
^  ill  laeiipt  and  admtion.  It  cannot  be  said  be 
*■  tbs  owner.  Sect.  19  sliows  that  it  was  intended 
**  tify  to  the  parson  who  wsa  tbe  owner  at  the  time 
1^  wder  waa  made.  I  do  not  find  any  prorinon 
fplaUe  ta  tbe  ease  of  a  person  who  is  out  of  the 


"(UAB,  J.  eonenrrad.  JmigmuA  for  Ojfip. 

KWlni  aad  Co.,  attorneys  for  app. 

KVfe,  BmmM  and  ICUto,  attomeyi  for  reap. 

Wtdmmao),  Jam.  81,  1863. 
TnC^ax  or  thb  Peaob  for  SoMBBsrrsBiBE 

l*f^)  *.  The  OvBuasEBs  of  itvccmut  (reaps.) 
-nvir  AMMfe—  Wife  •/  a  Sootdaum  who  kad  cb- 

Mm<  ae  teoitmiu  im  En^mid— Order  vp<m  tha 
_"ii%h-ie  4  17  ViaLc  97.*  98. 
•«W  iNfc  98  «^  <*«  16  #  17    Vict.  V.  91  iLmatie 

^^ha  det),  a  bmaHe  pai'P'r  vho  hai  no  paritk 

'fmuhmmt  i$  *qmUlg  thar^tabU  to  tht  eomtg  ai 


one  who  ha*  a  parish  of  lelllemeiU  lohieh  oomM  b» 
tacKrtaiHed. 
A.,  tha  wifi  of  B.,  who  vat  hor»  i»  BoolUmd,  and 
had  aejmred  no  leUUmeni  in  England,  heing  a 
hamtie  paaper,  va*  *ent  to  a  Imiatio  oiyfiwi,  tmd 
an    order  of  mainlenanea    taai  wmd*   upon  tha 
eountg  under  teet.  98  of  the  16  4  17    Viet,  c  97, 
•a  the  ground  that  the  paritk  ef  letfhmni  eould 
not  be  ateertaited : 
Beld,  that  the  order  wot righ^ uuidt  t^m*  theoomnlg. 
This  waa  a  case  atated  under  tbe  SO  &  81  Viet.  e. 
43,  against  an  order  of  jnatisas  acyudging  a  Innatic 
pauper  to  be  chargeable  to  the  eoimty  of  Somersst. 

Tbe  case  etated  that,  "  upon  the  bearing  the  com- 
plaint  the  foUowing  facts  appaarsd,  namely :  that  tbe 
lonatic  pauper  waa  naiding  with  her  aaid  bosband  in 
the  mpa.'  parish  at  the  Ume  she  wss  so  found  a  lunatic^ 
and  was  sent  by  the  order  of  a  magistrate  to  tha 
coonty  lunatic  asylum,  at  Wella,  in  tbe  said  cennty,  at 
the  charge  of  the  mp.  pariah,  and  that  a  coat  of 
4L  7a.  td.  had  been  incurred  by  tha  aidd  last-mea« 
tioned  pariah,  in  tbe  apprehension  and  remoTal  of  her 
to  tbe  said  asylnm  and  in  her  maintenance  therein  t 
that  tbe  said  Thomaa  Bay  (the  fausbaud),  was  bom,  aa 
he  hiid  heard  and  beliered,  in  the  pariah  of  Kir- 
kaldy,  in  the  coonty  of  Tife,  in  Scotland,  and  waa 
baptised  in  West  church,  in  Edinbnrgb,  and  was  at 
tbe  time  of  tbe  aaid  oomplaint  abont  forty-rix  yean  of 
age;  that  bis  father  and  mother  wen  both  dead;  that 
they  died  in  SootUnd,  and  had  never  lived  oat  of 
Seo'tland  within  the  aaid  Thomas  Bay'a  reooUeotion ; 
that  he  left  hia  father  and  mother,  and  enliated  as  a 
soldier  when  about  eighteen  yean  of  age;  that  ha  was 
never  bound  as  an  apprentice ;  that  he  had  never  boond 
himeelf  as  a  servant  to  any  penon  for  a  year,  nor 
lived  in  any  pUoe  of  service  for  a  year ;  that  he  never 
rented  any  bouse  and  land,  or  aiibar,  at  tha  nnt  or  of 
tbe  value  of  lOL  in  any  one  year,  or  waa  ever  pesseeaed 
of  any  eatate  or  iutareat  in  any  boose  or  fauid  othar- 
wiaa  than  aa  a  tenant,  and  had  never  done  any  other 
act  wberaby  to  gain  a  sattlemeot  in  hia  own  right ; 
that  in  the  month  of  Nov.  1849  be  married  hia  said  wife 
Martha,  then  Martha  Maobride,  at  the  parish  church  of 
Newton  Nottage,  in  the  coonty  of  CUamorgan. 

Upon  the  above  facta  it  waa  contended  on  behalf  of 
the  app.  that  the  jnsticea  wen  not  authorised  to  make 
an  order  a^judkating  tbe  paaper  to  be  chargeable  to 
the  app.'a  coonty,  and  directing  tbe  coonty  treasurer 
to  pay  tha  expenaea  ineumd,  and  the  casta  of  and 
attending  the  bearing  of  tha  aaid  complaint,  and  the 
sdjodieation  thereon  under  the  9tb  aection  of  tb« 
statute  16  A  17  Viet.  c.  97,  inasmneh  as  tbe  aaid  98th 
Motion  of  the  aaid  stalnte  extended  only  to 
cases  when  tbe  settlement  of  the  pauper  lunatia 
could  not  be  ascertained,  whereas  it  was  saeer- 
tained  by  the  evidence  befon  the  aaid  Justices  that  tha 
pauper  was  bora  and  settled  in  Scotland,  to  which  place 
he  and  hia  wife  and  family  wen  removable  in  por- 
auance  of  the  statute  8  &  9  Vict,  a  1 1 7,  s.  9 ;  and 
therefon  tbe  98th  aection  of  the  fint-mentiooed  ststots 
did  not  apply  to  snob  a  case.  We  the  said  joaticea 
wen  of  opinion  (notwithatanding  the  app.'s  contentioa) 
that  it  was  the  evident  intention  of  the  Legialatun  to 
relieve  individnal  parishee  from  the  burthen  of  tha 
maintenanoe  of  all  pauper  lunatiea,  whether  Scotch 
bom  or  otherwiae,  not  having  any  legal  settlement 
in  the  pariahea  reqxctively  who*  found,  or  any 
asoerUinable  legal  place  of  aettlsroent  elaewhen 
in  England  or  Wslee,  and  to  transfer  tbe  diarge 
of  maintenance  to  tiadr  reepaotiva  eouBties,  that  tha 
said  98th  section  of  the  statate  above  retetad  to,  taken 
in  connection  with  tbe  97th  section  of  the  same  atatuta, 
was  intended  to  comprise  all  oases  not  provided  for  by 
the  last-mentioned  section.  And  that  the  expreaaon 
in  the  said  98th  aection  when  it  cannot  be  aacertained 
in  what  pariah  the  paaper  is  settled,  indodes  a  ciss 
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in  which  it  is  aacertuned  that  the  panpcr  bad  no 
settlement  in  any  parish  in  England  or  Wales  (to 
which  portions  of  the  United  Kingdom  the  statnte  is 
dsdarad  to  applj).  We  therefore  adjudged  the  said 
psnper  lunatic,  Haitha  Bay,  to  be  chargeable  to  the 
app.'8  coontf,  and  mads  an  order  npon  the  conntjr 
treasarer  for  payment  of  the  said  snm  of  42.  7«.  4d., 
lieing  the  amonnt  of  the  expenses  inconed,  together 
with  the  snm  of  I/.  7<.  6d.,  being  the  costs  of  and 
■ttanding  tbs  hearing  of  the  swd  oomplaint  and  ths 
adjudication  thereon.  The  qnestion  of  law  for  the 
opinion  of  the  court  is  whether  or  not  the  case  of  this 
psnper  is  within  the  98th  section  of  the  statnte  of 
IS  at  17  Vict,  c  97,  and  she  was  properly  adjudged 
to  bs  chargeable  to  Uie  app.'s  county.  If  properly  so 
adjndged  then  the  order  to  be  oonfirnwd,  but  if  other- 
wise then  the  order  to  be  qoashed. 

By  sect.  67  of  the  16  &  17  Vict,  c  97  (Lnnatic 
AsTlnm's  Act),  proTisions  are  enacted  whereby  any 
lonatie  pauper  may  be  sent  to  a  Innatio  asylum. 
Sect.  97  enaots  that  two  joitioes  may  afterwards  in- 
quire into  the  last  legal  settlement  of  such  panper,  and 
if  satisfactory  svidencs  can  be  obtained,  as  to  saoh 
settlement  in  any  parish,  they  shall  adjudge  such  set- 
tlement accordingly,  and  order  the  guardians  or  orer- 
seers  of  such  parish  all  apenaes  incurred  and  the 
cbaiges  of  f ntni*  maintenance,  &a 

Sect  98  enacts  that,  "  If  any  pauper  lnnatic  be 
not  settled  in  the  parish  by  which  .  .  .  be  is  sent 
to  an  asylum,  registered  bos]«tal,  or  licensed  boose, 
and  it  cannot  be  aacertuned  in  what  parish  such  pau- 
per lunatic  is  aettled,  and  if  a  relicTing  officer  of  such 
first-mentioned  parish  .  .  .  shall  give  ten  days' 
nottoe  to  the  clerk  of  the  peace  of  the  county  in  which 
such  Innatio  was  found,  to  appear  for  snch  connty 
before  two  justices  thereof,  at  a  time  and  place  to  be 
appointed  in  snch  notice,  it  shall  be  lawful  for  snch 
two  jaatioeu  .  .  .  npon  tba  appearance  of  such 
clerk  ofthepeace,  or  any  one  on  bis  behalf  ...  to 
inqaire  into  the  drcumstancas  of  the  case,  and  to  adjudge 
such  psnper  Innatio  to  be  chargeable  to  snch  ooanty, 
and  to  order  the  trsasnrer  of  such  county  to  pay  to  the 
guardians  of  any  nnion  or  parish,  or  the  orerseera  of 
any  pariah,  all  expenses  incurred  by  or  on  behalf  of 
such  nnion  or  parish,  in  or  about  the  examination  of 
aodi  lunatic,  and  bringing  him  before  a  justice  or  jus- 
tices, and  bis  conveyance  to  the  asylum,  hospital,  or 
house,"  and  the  expence  of  his  maintenance  in  such 
asylum  incurred  within  tweire  months,  and  also  the 
reasonable  charges  of  the  future  maintenance  of  such 
lunatic 

By  the  8  &  9  Vict.  o.  117,  i.  8,  it  is  enscted,  that 
if  any  person  bom  in  Scotland,  not  settled  in  England, 
becomes  chargeable  to  any  parish  in  England  by  reason 
of  relief  given  to  himself  or  herself,  or  to  bis  wife  or 
to  any  legitimate  or  bastard  child,  such  person,  bis 
wife  or  any  child  so  chargeable  shall  be  liable  to  be 
removed  to  Sootiand. 

WeUbg  appeared  in  support  of  the  order  of  justices, 
and  contended  that,  nnder  the  circumttances,  the  order 
was  rightly  made  npon  the  county  under  the  98th 
section,  which  has  a  general  application  to  all  pauper 
lunatics. 

Kinglak*,  Seijt.  (PonUm  with  him)  argued  that 
the  96th  section  does  not  apply  to  snob  a  case  where 
the  pauper  has  no  settlement  in  England,  for  that 
section  clearly  paints  to  the  esse  of  a  panper  who  bos 
a  phce  of  settlement  in  England,  but  which  cannot  be 
ascertained,  the  8  &  9  Vict.  e.  117,  being  still 
applicable  in  such  a  case  as  the  present,  where  the 
lunatic  pauper's  husband  is  a  Scotchman,  and  he, 
therefore,  if  chargeable  by  virtue  of  relief  given  to  his 
wife,  being  removable  to  Scotland: 

S.  V.  Laidt,  4  B.  &  Aid.  498. 

Ji. V.  Milt  End  Old  Town,  4  A.  &  El.   19G. 

S.  T.  Ortat  Claekton,  3  0.  &  AU.  410. 


Itr.St.  GUu,  17  Q.  B.  636. 

Jt  V.  Bam$Uf,  13  Q.  B.  193. 

16  &  17  Vict  e.  97,  as.  67,  78,  95, 96, 97,«V 
104. 

8&9  Viet.e.  117,  as.  S,  7. 

R.  V.  NewdaavM,  3S  L.  J.,  19,  M.  0. 

WioHTMAH,  J. — In  this  oast  the  wife  of  a  ma 
bom  in  Scotland,  and  who  had  acquired  no  aettlwrnt 
in  England,  became  a  lunatic,  and  nnder  tlie  proviaoBS 
of  the  16  tc  17  Vict  o.  97,  die  was  regularly  aeot  to 
a  lunatic  asylum  st  the  expense  of  the  pirah  in 
which  she  was  residing.  The  husband,  at  the  tfaai^. 
was  no  further  chargeable  except  by  the  expense  of  b» 
maintenance.  Now,  the  question  is,  by  whom,  tader 
the  oircumstancet,  are  the  expenses  to  be  paid?  The 
jntticea  thought  that  they  sfaoold  be  chai:^Mble  to  tl» 
ooonty.  By  the  8  &  9  Vict  c  1 1 7,  persons  ben  ia 
Scotland  and  having  no  settlement  in  Enf^and,  an  t» 
be  removed  to  t^  oountiy  o<  thdr  birth.  Thit 
applies  to  paupers  in  generaL  Bat  in  tba  pttnt 
case  the  provisions  of  the  16  4b  17  Vict.  c.  97,  an 
specially  applicable  to  pauper  lunatics,  and,  as  I  befm- 
aaid,  the  question  ia,  who  Is  to  bear  tbe  afmt 
of  the  lunatic's  roaintananes  ?  That  saena  to  i» 
provided  for  by  the  statnte  under  which  aba  «» 
aent  to  the  aaylum.  Ths  atatute  is  general  ia  !» 
terms.  [His  Lordship  read  sect  67,  as  to  tbe  acsd- 
ing  of  a  panper  Innatio  to  an  asylum,  and  oontiaaed:] 
All  that  was  reguUily  done.  It  is  snfficisnt,  in  t!» 
first  instance,  to  show  that  tbe  Innatio  is  a  poer  par- 
son. Then,  aa  to  the  expenses.  Then  eooiaa  the 
9Sih  section,  which  provides  that  he  shall  be  olurii*- 
able  to  tbe  parish  tmrn  which  be  baa  been  aent  mtit 
such  pariah  aliall  have  eetablidied  that  snofa  lanatie 
ia  aettled  in  aome  other  pariah,  or  that  it  cannot  be 
ascertained  in  what  pariah  anch  InnaUc  ia  aatlled. 
Now,  it  aeenia  to  me  that,  in  this  case,  the  looatio'a 
aettlement  cannot  be  aaoertained,  because,  in  fact,  ih» 
has  no  parish  of  settlement  The  parish  aendiai;  tke 
lunstio  is  only  to  be  charged  until  tbe  ptriah  cS  aet- 
tlement is  aseertaioed,  or  it  is  found  that  it  caaoot 
be  aacertained.  Then  cornea  tbe  98th  aection.  [His 
Lordship  here  read  tliat  section  and  proceeded:]  It 
seems  to  me  that  the  Innatio  panper  was  pntpirty 
tsken  to  the  asylum,  and  that  the  reasonable  cos- 
stmotion  to  be  put  upon  this  statnte  is  that  abe  ahoali 
be  maintained  at  the  expenae  of  tbe  county,  oote' 
the  terms  of  the  98tb  aection ;  it  oannot  be  aacap- 
tained  in  what  pariah  she  ia  aettled. 

CKOMFTOit,  J. — I  am  of  the  same  opinion.  I 
think  the  question  is  ngbtly  put  by  Mr.  Welaby,  aad 
that  tbe  pauper  cornea  within  the  98th  section,  aa  » 
person  wboee  place  of  settlement  oannot  be  aacer- 
tained. What  ia  really  meant  by  that  seetian  ia,  if 
yon  can  establish  a  parish  of  settlement  that  is  eae 
alternative,  if  it  cannot  be  establiahed,  that  is 
another.  The  worda  "  in  what  pariah  "  cannot  neaa 
to  confine  the  operation  of  the  section  to  partiea  whs 
have  in  fact  some  parish  of  settlement,  for  that  ooo- 
straction  would  exclude  sll  foreigners  who  msy  beonne 
pauper  lunatict  in  this  country.  I  read  the  section 
to  mean  that  *Mt  cannot  be  aacertained  that  the 
panper  is  aettled  in  any  parish.*  If  you  can  aacntim 
tbe  parish  of  aettlement  then  the  expenacs  are  to  be 
borae  by  it,  if  you  cannot  aaoertain  it  then  tbe 
expenses  are  to  be  fixed  upon  the  larger  distriol, 
namely  the  county. 

Mellor,  J.— I  am  of  the  same  opinion.  Unless 
my  brother  Kinglake  can  eatabliah  that  the  paoper 
ibould  n«t  have  been  aent  at  all  to  the  Inaatio 
asylum,  hia  argnment  fails.  It  is  dear  that  abe  was  a 
panper,  and  came  within  the97th  and  98tb  aectiona,ai>d 
it  is  also  clear  that  in  the  first  instance  tbe  liability  ison 
the  pariali  aending  the  paoper,  but  the  liability  aUns 
according  aa  the  place  of  eettlement  ia  aacertained  or 
not,  aud  in  this  caae,  as  that  place  could  not  be  tuxf 
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taiud,  the  bottiua  of  maintwiiinnB  iru  thrown  npoa 
Um  nmtj.  Ordtr  affirmoi. 

ittonuj  for  the  reap.,  J.  Jamat,  WrinKtoiL 
AttorneTS  foi  tpfa.,  BMop  and  iSra,  Tudor-straat 


JlODMB  (tpp.)  0.  DODOSON    (ntp.) 

loctlGmnmtiU  Aet,  ai  4  aa  Vict.  e.  98— Legal 

'  pneiedingi — Limtntim. 

%di  SI  ^aa  KkC  e.  98  (Local  Goetnment  Ad) 

>>.i%(a,eertttmexpiiauinauredb!ialooalioard 

tfiallk  tMf  i>  rmvtrtd  nmmarUg,  and  tha  lime 

nilm  wUA  pnoatHmgi  are  to  be  taken  it  to  he 

nebned  fiaa  lie  teniae  of  notice  of  demamd  ; 

elavktr*  opartg  it  jo  Katie  for  «^eiuet  appor- 

tioeei,  tuA  apporHoitmeiU  it  to  be  biaditig    and 

mdttivi  apon  inn  uhUu  within  He  expiration  of 

tine  metOii  from  tin  lime  of  notice  bang  given 

k  Ik  local  board  of  Vte  amount  ietkall  bg  written 

tuietditimle  lie  tame: 

B(3d,lkBtAe  time  for  proceeding  tHmmarify  to  re- 

emr  lie  amowtt  begint  to  run  from  lie  tpepiration 

tfmA period  of  Hrte  mantkt. 

This  iru  a  qnasUon  for  th«  oohmdemtioa  of  UiU 

oat  wlwther  or  not  prooaediDgs  to  rscorer  expeusn 

"ia  KotL  61   and   62  of  tbs  31   &  33  Vict.  o. 

^  (tin  Local  GoTtmmant  Act)  were  taken  in  diw 

ibot. 

B;  the  61>t  Mctton  it  is  enacted  that  where  tbs 
U  boenl  bare  inonrred  expanses  for  the  repajroent 
•Wwf  the  owner  of  the  premiae*  for  or  in  respeet 
f{*bidi  the  same  are  incorrad  is  made  liable  the  same 
a>j  be  rteoTcred  in  manner  prorided  \>j  the  Pnblio 
Uth  Act  1848  (>.eL,  b;  snmmons  before  jnsticss), 
ad  neb  expenses  shall  be  a  charge  on  the  premises 
onpeet  of  which  the;  were  inearred,  snd  shall  bear 
j*«>t  <t  the  rate  of  5  per  cent,  till  pajment,  and 
sa  further  enacteil  by  this  ssetion  that,  "in  all 
'Koasj  proceedings  by  a  local  board  for  the  reeoveij 
"apemes  mcorred  by  them  in  works  of  prirata  im- 
J'^'Dseiu,  the  time  within  which  anch  proceedings 
"J  be  taken  shall  be  reckoned  from  the  date  of  the 
«rt»  of  notice  of  demand." 
'.'  the  62nd  section  it  is  enacted  that,  "  in  all  cnses 
^  bj  the  Public  Health  Act,  the  local  board  shall 
'"i  Dcansd  expenses,  for  the  repa^rmeot  whereof  the 
"w  of  the  premises  is  made  liable,  and  soch  ex- 
f"*  hsTe  been  settled  and  apportioned  bj  the  sttr- 
^  u  payable  by  soch  owner,  snch  apportionment 
«il  h>  binding  and  conelnsire  npon  snch  owner,  nn- 
■■,  irithin  the  expiration  of  three  months  from  the 
'■'  ef  notice  being  giren  by  the  local  board  or  their 
'^^?or,  of  the  amount  of  the  proportion  so  settled  by 
^nid  torreyor,  to  be  due  from  snch  owner,  be  shall 
?  written  notioa  dispnte  the  same." 
^^; the  11  &  12  Vict,  c  43,  8.  II,  it  is  enacted 
J^X  in  all  cases  where  no  time  is  already,  or  shall 
"•'fter  be  specially,  limited  for  making  any  such 
'■j'uiit,  or  laying  snch  information  in  the  Act  or 
^  of  Parliament  relating  to  each  particular  case ; 
'^  omplaint  shall  be  made,  and  such  information 
^  be  laid  within  six  calendar  months  from  the  time 
"«  the  matter  of  such  complunt  or  information 
^^ttiTely  arose." 

^A  expenses  as  an  referred  to  in  the  foregoing  sec- 
^  «ere  incurred  by  a  local  board  of  health,  and  had 
"^  ipportioned,  and  a  notice  of  the  proportion  ascer- 
^  u  beinir  dne  from  the  app.,  was  served  npon 
'Qtfoa  the  1st  July  1861.  After  the  expiration  of 
^  Booths  from  that  date,  demand  of  payment  was 
^  wd  on  the  12th  March  1862,  he  was  pro- 
^'U  against  summarily  before  justices  for  the 
**'i  At  the  bearing,  he  objected  that  the  pro- 
^^P  were  taken  too  late,  inasmuch  as  more  than 
^■ocths  bad  elapsed,  since  the  notice  was  served  on 
'*U  Jily  1861,  from  which  period  he  contended 


the  time  ran.  To  this  it  was  answered  that,  inasmDC& 
as  the  apportionment  waa  not  buiding  and  condnaiTO 
npon  him  until  the  expiration  of  three  months  from 
the  time  when  he  had  written  notice  of  soch  appor- 
tionment, which  period  of  three  months  wonld  not  hare 
expirvd  nntil  the  last  day  of  Sept.  1861,  the  period  of 
six  months  wonld  oommeoce  to  nm  from  snch  latter 
date.  The  jnstioes  were  of  opoion  that  the  objectioii> 
was  good,  and  rrfhaed  to  make  the  order. 

Mania  now  appeared  for  the  apps.,  and  contendsdl 
that  the  jnsUoes  were  wrong. 

Dxnodetwtll  was  called  npon,  and  be  argued,  that 
notwithstanding  the  mp.  had  three  months  after 
reoeiring  notioe  ef  the  apportionment  to  object,  yet  his- 
liabili^  exisied  during  that  time,  his  property  waa 
cbarced  with  the  amount,  and  it  was  only  a  prtrilege- 
whiw  he  ntber  might  or  might  not  exercise,  and  tha> 
therefore  the  time  ran  from  the  day  when  he  recetred 
notice,  namely,  the  1st  July,  and  which  wonld  hare- 
expired  00  the  31st  Dec  [Cockbubk,  C.J. — b  iti 
not  the  meaning  of  the  Act  that  the  party  shsll  have- 
six  months  witiin  whieh  be  eaa  enforce  bis  remedy  ?* 
If  he  had  taken  praoeediogs  during  the  three  montha 
he  would  bare  been  met  with  the  objection  that  th» 
defL  had  three  months  during  which  he  had  a  right  to 
oonsidsr  if  be  wonld  object  to  the  apportioimient. 
OnoMPiov,  J.^It  may  well  be  that  there  was  a  debt 
existing  during  the  three  months,  thongh  not  one  that 
oonld  be  sued  for.]  It  is  a  debt  still,  and  may  bei- 
enforced  unless  the  party  step*  in  and  claims  his 
three  months.  [Cbomitos,  J. — But  it  is  not  land- 
ing nntil  the  three  months  have  elapsed.] 

Evtrton  v.  Franat,  7  C.  B.,  N.  S.,  568. 

CocKBDBS,  CJ, — The  effect  of  the  enactment  is 
to  fix  a  limitation  within  which  the  nmedy  shall  be 
carried  into  effect,  and  the  meaning  is  that  then  shall 
be  six  months  during  which  ue  nmedy  may  be 
enforoed.  Now  hen  then  ia  a  period  of  three  months 
given  after  an  apportionment  imder  the  Local  Govern- 
ment Act  within  which  the  party  affected  may  have 
the  right  to  appeal,  and  during  these  three  months  the 
local  board  cannot  enfoioe  their  remedy,  and  it  remains 
in  abeyaaee,  and  to  suppose  it  to  form  a  portion  of  the 
six  months  wonld  be  to  place  this  class  of  cases  in  a 
diffennt  category  from  all  otban.  It  ia  dear  that  the 
party  ought  to  have  paid  the  claim,  and  it  is  clear  also 
that  the  local  authority  conld  not  enforce  it  until  after 
the  expiration  of  the  three  months.  I  think  the 
magistrates'  decision  was  wrong,  and  that  they  ought 
to  have  made  the  order. 

WioUTMAK,  Cboupiom,  and  Mellob,  JJ.,  con- 
cnrnd.  Judgment  for  the  appt. 


Beo.  v.  The  Gdabdiams  or  tue  Cakbriimje- 

SHIBB  UhIOK. 

Poor-law — Order  of  teUlement  of  a  lunatic  pallet— 
Signature  of  notice  ofgraandt  of  appeal 

Tie  16  4-  17  Viet.  c.  97  (I-uHalic  Atglamt  Act)  pro- 
videifor  an  appeal  againtt  an  order  adjudicatiiig 
the  tetllement  of  a  pauper  lunatic,  and  bgieel.  Ill 
enacts,  that  in  every  cote  where  notice  of  appeal 
againtt  tuch  order  is  given  tie  app.  shall  with  tucit 
notice,  orfourteen  dagt  at  least  before  the  teuion», 
tend  to  tie  reipt,  a  itatement  in  uniting  under  hit 
lumd,  "  or  where  lie  appt.  are  guardiant  "fang 
union  or  parith,  under  the  iandi  of  any  three  or 
more  of  tueh  guardiant,  of  the  groundt  of  tuch 
appeal."  Under  the  provitiont  of  the  1  ^'2  BW.  4, 
c.  51  (local),  the  poor  of  tie  dig  of  Norwich  are 
managed  by  tixig-three  guardiant,  elected  from  tie 
variottt  parities,  who  form  a  corporation  by  llt» 
name  of  "  The  governor,  depuly-govemor  and 
guardiant  of  the  poor  of  the  city  and  couati/  of 
Norwich  {ind  iibertiet  of  lie  tame,"  and  they  have 
all  Uie  powert  of  churchwardeni  and  overtetrt  re- 
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Q.  B.]        Beo.  v.  St.  Mary,  &Cm  Whittlksbt— Wilson  a»d  axothbb  r.  Cabteb.        [Q.  B. 


lalite  to  the  poor,  and  the  corporation  or  the  gover- 
nor or  tlepiUji-got>emor  are  aulhoriitd  to  do  and 
perform  all  actt  a$  Aurehoardent  and  over$teri  t 
BeU,  tJuU  tht  U\lh  section  of  the  16  ^  17   Viet, 
e.  97,  appUa  to  ntck  a  union,  and  tkot  the  notice 
of  gromdt  of  appeal  agaimt  an  order  nf  lettle- 
ment  of  a  lunatic  pauper  should  hatre  been  eigned 
bg  three  of  the  guardiane,  and  that  being  lignedbg 
the  qovemor  onlg  it  vat  bad. 
Keane  and  Hill  now  showed  caase. 
7ozer,  S«rjt.,  iVev(oii,aiul  Uarkbg  in  rapport  of  the 
rnle. 

Tbii  WH  a  rule  to  qnish  an  order  of  aeasloiis  i«- 
siored  into  this  oonrt  bj  certiorari. 

The  facts  and  argntnenta  are  fnllj  reported  npon 
the  role  for  the  writ  of  oertioran':  (see  6  L.  T.  Bep. 
N.  S.  332.; 

CocKBCBsr,  C.  J.— I  am  of  option  that  the 
order  of  seeaioD  iras  wrong  and  most  be  qnashed. 
This  most  be  talcen  to  hare  been  an  appeal  by 
the  gaardians,  and  not  by  the  OTerseen,  and  there- 
fore bj  the  16  &  17  Vict.  &  97,  s.  Ill,  the 
grounds  of  appeal  should  have  been  signed  bj  three 
guardians.  But  it  is  said  that  the  union  of  the  atj 
of  Norwich  being  established  under  a  local  Act  of  Par- 
liament, the  signature  of  the  governor  on  the  part  of 
the  oorpoiation  is  good,  notwithstanding  the  16  &  17 
Vict.  c.  97,  reqnim  the  signature  of  three  guardians, 
and  that  argument  would  be  Tei7  strong,  but  for  the 
fact  of  the  16  &  17  Vict,  being  a  later  \ct,  I  can  see 
no  reason  why  that  statote  should  not  apply  to  the 
guardians  under  the  local  Act  It  is  certainly  much  to 
be  regretted  that  so  much  time  and  ingenuity  should 
hare  been  expended  npon  such  a  question ;  but  there  is 
the  express  proTision  of  the  Act  of  Parliament. 

Cromptoit,  J. — I  am  of  the  same  opinion,  that  the 
sessions  were  wrong,  and  I  quite  agree  with  my  brother 
Wightman  in  his  judgment  upon  the  rule  for  the 
<jsi'iu>run. 

Mkixob,  J.  eonenmd.      JRuU  abMolule  to  quoMh. 


Bao.  V.  The  bniABiTAsm  of  St.  Hart  asb  St. 
Akdbbw,  Wbtctleset. 
Poor-IaiB — Permanent  tietne— — Appeal  ditpnting 

tama—9  f  10  Vict  c  66,  i.  4. 

Where  apartg  beeomte  chargeable  in  reject  cfriX^ 

made  neeettan/  bg  reoaoii  o/*  ticlneu  or  accident, 

and  an  order  of  removal  it  aecordtnglg  made  u>kiek 

etatee  that  thejueticu  are  tatisfied  that  the  lictneti 

or  aeddenl  wtU  produce  permanent  ditaUUlf,  it  it 

not  eampelent  to  the  appt.  to  dispute  the  fact  of  such 

sickness  or  accident  Imng  of  a  permanent  character  j 

and    the  quarter  sessions    hace   no  author!^  to 

entertain   a   ground  qf  appeal  setting   up  met 

ofjeetion  to  tie  order  of  remoi^ 

Thb  was  a  ease  stated  by  the  quarter  sessions  (or 

Cambridgeshire,    rainng  the  question  of  whether  or 

not  the  court  of  quarter  sessions  had  power  to  dedde 

whether  in  fact  the  sickness  of  the  paupn  was  sndi  as 

to  produce  permanent  disability.    (Another  qnsMion 

waa  misitd,  but  not  seriously  aignedO 

By  the  9  &  10  Vict.  o.  66,  s.  4,  it  is  enacted, 
"  that  no  warrant  shall  be  granted  for  the  remoral  of 
any  person  becoming  chargeable  in  respeM  of  relief 
made  necessity  by  nckueas  or  accident,  unless  the 
Jostices  granting  the  warrant  shall  state  in  such 
warrant  that  tlwy  are  satiafied  that  the  siekaieas  or 
accident  will  piodaoe  permanent  disability." 

The  Older  appealed  against  was  for  the  reoMival  of 
«ne  Sarah  OafcniAill  and  her  two  children  who  had 
■become  chargeable  in  respect  of  relief  made  necessary 
4>y  the  sickneea  of  the  said  Sarah  OakenfiiU,  which 
aicknesa  will  produce  permanent  disability  in  the  said 
£*iah  Oakenfull. 
The  second  gramd  of  appeal  wis  the  fidknring:— 


"That  the  said  sickness  of  the  said  Sarah  Oakoflill 
is  not  such  as  will  produce  permanent  disability." 

The  Court  of  Quarter  Sessions  held,  npon  an  objeeti« 
taken,  that  they  had  power  to  determine  whether  sneh 
sickness  was  such  as  would  in  fact  produce  permaneut 
disability,  notwithstanding  the  statement  made  by  the 
jnsticea  in  the  order  of  removal,  and  medical  eridenoe 
accordingly  was  produced  by  the  tesps.  to  prore  that 
such  illness  was  of  a  nature  to  prwluce  permanent 
disability ;  but  the  Court  of  Quarter  Sessiona  wee  of 
opinion  that  the  nckness  of  the  pauper  was  not  inch 
as  to  produce  permanent  disability,  and  accordingly  at 
that  groDud  quashed  the  order  of  removal. 

Orridge  now  appeared  in  support  of  the  order  of 
sessions,  and  he  contended  that  the  sesnons  were  ri(^ 
in  going  into  the  question  of  whether  or  not  the  ri^- 
ness  was  such  as  to  produce  permsnent  disability: 
(Jl  T.  Inhabitants  of  Prior  Hardaick,  14  Q,  B.  168, 
Patterson,  J.'s,  judgment.)  [Cbomptox,  J.— It  is,  <f 
course,  only  a  speculative  opinion  of  the  jnstioes,  and 
are  you  to  go  to  the  sessions  and  question  that 
opinion  ?]  I  see  no  resson  to  the  contrary.  I^Mkixob, 
J. — Have  yon  any  case  in  which  this  has  been  made 
the  subject  of  sn  appeal?]  There  is  no  decided  case; 
but  I  may  mention,  that  at  the  Middlesex  Sessim 
such  a  ground  of  appeal  is  always  heard.  [CocKBtiKi, 
C.  J. — ^Tbis  is  oniy  a  power  to  restrain  the  jnstioM 
from  removing  when  it  is  not  a  permanent  sicfcneas. 
Gbomfton,  J.— It  is  a  restriction  npon  them,  and 
they  have  to  certify  that  they  are  satisfied  that  the 
sickness  will  produce  permanent  disability,]  As  tU 
right  to  remove  is  dependent  npon  that,  then  is  M 
reason  why  it  should  not  be  contested  npon  the  appasL 

Keane  and  Markbg,  contra,  was  not  called  upon. 

CocKBDRSC,  C.  J. — The  justices  hive  certified,  sad 
therefbre  the  statute  ia  satisfied.  Before  this  Act  eaoe 
into  operation  the  party  could  have  been  removed 
thongfa  the  illness  was  not  of  a  permanent  character; 
but  the  Act  haa  stepped  in,  and  has  imposed  a  restnt- 
tion.  There  was  go  power  of  sppeal  upon  the  post 
befon  the  statute,  nor  haa  any  been  given  since.  It  is 
not  a  condition  to  the  making  of  the  order  tfatt  the 
party  ahall  be  permanently  ill,  but  that  the  jnitices 
shall  oettify.  T^ey  have  certified,  and  so  the  statute 
baa  been  satisfied. 

Cbomptox  and  Mkliar,  JJ.  eonenrred. 

Bute  absobae  to  quash  the  order  of  tetthes. 


Saturdof,  Jan.  24,  1863. 

WttMX  ATID   AHOTHKB  (appa.)   V.  CaBTR   (nsp.) 
nVaeib— ftteer  Humber — Expenses  of  a'tempting  to 

raise  and  Hoeing  up  a  sunkan  vessel. 
The  Humber  Conservaneg  Act,  15  ^  16  Via.  c  ISO 
(local),  enaHa  certain  oommistioners,  when  angvetsd 
issuniin  theBumier  (on  neglect  of  the  otauri),  to 
appoint  a  person  to  raise  or  bbno  up  the  same,  »iA 
powers  to  recover  sxamarilg  the  expentetfrom  tudk 
owners.  A  vessd  was  sunk  ia  the  Humber,  and  at 
the  n^/lect  of  the  tioo  owners  to  raise  her,  the  cost- 
mistiontrt  tgipointed  a  person  to  raise  or  blow  hir 
up.  Whilst  the  works  were  in  progress,  one<if  At 
part  owners  died,  leaving  two  executors.  T%$ 
attempts  to  raise  having  failed,  the  vessel  was  UtM 
•p,  and  provteditigs  were  taken  against  the  surcicinf 
part  owner  and  the  two  executors  of  the  ieetaitt 
part  owner,  to  recover  Me  e^pemes  inemred» 
endeavouring  to  raite  tkt  vessel,  and  in  MoMV 
kerif: 
Beld,Jbrst,  that  Uwas  for  the  justices  to  deeidt  wUur 
or  not  these  eapenses  were  properig  ineurrei; 
secondb/,  that  the  justiees  hadnopowertoimMtlhl 
executors  m  such  order. 

Thia  was  a  ease  stated  under  the  90  &  SI  Vict 
e.  43,  agunst  an  order  of  josticei  upon  the  appt.  ft 
the  payment  of  99St  14s.  Id.  for  expenaet  hicaiic' 
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Q.B.] 


Tbb  Codntt  Boaim,  Boasd  of;  Radhob  «.  Etakb. 


[Q.  B. 


a  watf,  bhnriog  ap  and  remoTing  ■  mwl  wUeb  wu 
mekid  in  Um  river  Hnmbw. 

It  ippcired  that,  bjr  the  IS  &  16  Viet.  o.  130 
^IomI),  "An  Act  for  tb«  ooiuerTaoey  of  tb«  rirer 
Bimtitr,  and  for  ameading  loma  of  tba  proriaioDs  of 
■I  Act  niatiag  to  tbe  Kiogstan-Dpaa-Hiill  Docka,"  a 
Mttaio  bodf  of  oommiaaionen  an  appointed  for  tbe 
mmmaej  of  tbe  river  Humber,  and  bjr  aect.  33  it  ia 
'«aacted,  tbat  to  often  aa  any  Tesael  aball  be  annk  or 
Amdcd  within  the  limita  of  tba  Act,  if  the  owner  of 
axh  Tenel,  or  the  nuster  or  other  peraon  hanng  the 
iitigt  or  oommand  of  her,  ahall  refuse  or  neglect  to 
iRi{k  or  ni«e  tbe  lame  for  tbe  spase  of  one  month 
tba  Dtxt  foUowing,  anj  penon  who  aball  be  appointed 
tj  the  oonniiarioners  for  tbe  parpoee,  may  canaa  aooh 
ihhI  to  be  weighed  and  raiaed,  or,  if  tbe  aame  cannot 
le  iSicted,  to  be  blown  up  with  gunpowder  or  other- 
•JMnmored,  and  to  aell  tbe  portion  reoorered  and 
»ffij  the  procceda  to  tbe  expenaea,  rendering  the 
BTfios  (if  anj)  to  the  owner,  &c. 

B;  Met.  S4  it  is  enacted,  **That  if  in  cale  of  any  sale 
Si  (ibnaaid  tbe  proceeda  thereof  be  inanffioient  to 
iibtj  the  charges  and  expenses  anthorised  to  be  de- 
£>red  thereby,  or  if  from  any  oanse  no  sale  can  be 
h>^  neb  of  tbe  cb^rgea  and  expenaea  antboriaed  to  be 
4tb*jti  by  aale  as  aforesaid,  bnt  which  bare  not  been 
«  eunmt  be  eo  defrayed  thereof,  nuy  be  i«eo*sred  in 
tba  aame  of  the  oommianoners  in  a  summary  manner 
inm  tbe  owner,  master,  or  other  peraon  bating,  or 
«i»  tt  the  time  ot  the  sinking  or  itranding  of  tbe 
imd  had,  the  charge  or  oommand  of  tbe  same,"  &c 

It  appeared  that,  on  the  23iid  Jan.  1860,  a  resael 
oUrI  tin  rroaiy,  belonging  to  Catherine  Wihwn  and 
Jabs  Nicholson  Wilson,  was  sunk  in  tbe  river  Humber, 
>iibki  the  jurisdiction  of  the  said  comminionera  ;  that 
IS  tbe  18th  Oct.  fallowing  the  oommissioaera  made  an 
-aniar  apon  the  owners  to  raise  her ;  that  tbe  owners 
kaiisg  neglected  to  raise  ber  for  tbe  space  of  one 
Booth,  tbe  oommissionera  sppointed  tbe  resp.  lor  tbe 
jwpoaa  of  remoTing  ber ;  that,  on  the  30th  OcL  1860, 
tba  wtfk  of  attempting  to  raise  ber  began,  and  coo- 
tisatd  Bstil  Aug.  or  Sept  1861,  when  it  being  found 
■a^oaiUe  to  effect  that  object,  the  work  of  blowing 
9f  naBneneed  and  condnded  in  Hot.  1861.  On  tbe 
ftb  Oct.  1861  Catherine  Wilson,  one  of  the  part 
«n<n  died,  leartng  the  app.  John  Kioholion  Wilson 
aad  tbe  other  app.  George  Clangb  her  ezecnton,  who 
fmti  btr  will  on  the  1st  Not.  1861.  Tba  expenses 
-^  tba  commissioners,  in  endesTonring  to  raise  tbe 
•ml  and  in  blowing  her  up,  hsTing  amoiutad  to  the 
■leii  Mutioned  som,  the  payment  of  which  was  re- 
faaadbjrthe  apps^  they  were  anmmoned  before  jns- 
titaa  tlot  an  order  for  paymeot  might  be  made  against 
ibo. 

By  tbe  Bailway  CUnses  Consolidstion  Act,  1845, 
Mt.  140  (wbieh  is  inoorpoistad  in  the  special  Act),  it 
ii  aucted  "  that  in  all  eaaes  where  any  ooeta,  damages, 
ei  nfnam  an  directed  to  be  paid,  and  tba  method  of 
SMBtahnng  tbe  amount  or  enforcing  the  payment 
fxnof  is  not  prorided  for,  sncb  amount  in  case  of 
f»tn>»  aball  be  ascertained  and  determined  by  two 
jvtioaa  ;  and  if  tbe  amount  so  ascertained  be  not  paid 
by  tba  oompaoy  or  other  party  liable  to  pay  the  same 
vithia  aerm  ^ya  after  demand,  the  amount  may  be 
ncerend  by  diatresa  of  tbe  goods  of  tbe  company  or 
«te  party  liable  as  aforesaid."  At  tbe  bearing  two 
pnaeipil  objections  were  taken — first,  whether  tbe 
JsMiees  had  the  power  under  tbe  S3rd  section  to  order 
tba  (xpeoses  ^  ttw  atteapta  made  by  tbe  complainant 
te  raiae  tbe  Teasel,  or  whether  they  oonid  only  order  so 
■ndi  thereof  as  was  incarred  in  tbe  blowing-op  with 
rupowder  ;  second,  whether  tbe  app.  George  Clengb, 
'*<■>§  the  executor  of  a  deceased  owner,  was  an  owner, 
■■■••lar,  or  other  person  within  tbe  meaning  of  tbe 
««ds  of  tho  S3rd  and  34th  sections  of  tbe  Act  ? 

JfsKai,  q.G.  {P.  JlUmfton  with  him)  now  sppsand 
[Mao.  Cab.— Vou  II.] 


in  support  of  the.order,  and  contended  that  tba  jnstioea 
were  right.  [CocitBUHir,  C.  J. — The  order  being  not 
only  aj;ainst  one  part  owner,  bnt  against  the  execntor 
of  another  part  owner,  bow  could  yon  enforce  it  as 
against  the  latter  ?]  Tbe  order  would  be  drawn  up 
generally,  and  the  executors  would  not  ba  liable  if  they 
bsTs  no  aasets. 

Shee,  Serjt.  (r.  Jmaes  with  him)  argued,  first,  that 
the  apps.  could  not  be  liable  both  for  attempting  to 
raise  the  veaeel  snd  also  for  blowing  her  np.  Secondly, 
that  the  executora  oould  not  be  liable  for  what  was  not 
a  default  of  their  own.  [Cockbcrk,  C.  J. — If  there 
was  a  fair  and  reasonable  ground  for  supposing  that  tba 
Teasel  eonid  be  rsised,  then  it  would  bt  highly  proper 
to  make  tbe  attempt;  and  tbe  justices  are  tbe  proper 
parties  to  determine  whether  tbia  was  so  or  not.  It 
would  have  been  exceedingly  herd  upon  the  owners  to 
have  bkiwn  op  tbe  Teasel  when  she  coiUd  bare  been  ssTed 
by  being  raised.]  The  oommissionera  should  form  th* 
best  opinion  they  can  aa  to  whether  tba  Teasel  can  be 
raiaed  or  must  be  bbwn  up,  and  should  not  saddle  the 
owners  with  tbe  expenses  of  both.  Bnt  tbe  executors 
certainly  cannot  be  liable ;  they  bare  been  guilty  of  no 
default,  and  tbe  liability  of  tbe  deceaaed  port  owner 
does  not  surrive  to  them. 

MeUM,  Q.  C.  in  reply. 

CocKBUitif,  C.  J. — ^Tba  exeenton  of  the  deoeased 
part-owner  eannot  bo  made  the  subject  of  this  order, 
ir,  therefore,  the  order  is  not  yet  drawn  np,  the  exe- 
cutora most  be  struck  out ;  if  otiierwuie,  the  case 
must  go  dowo  with  directions  that  it  most  be  msde 
only  as  to  tbe  surriTing  part  owner,  learing  bim  to  such 
remedy  against  tbe  executors  of  the  decea:ied  part 
owner  for  contribution  as  be  may  be  adrised  be  has. 

The  other  judges  concurred.        Bait  accordmflf. 

Maples  and  Co.  for  tbe  apps. 

Grtgon/  and  Co.  for  tbe  reaps. 

Tbb  Coinmr  BoAoa,  Boabd  of  ;  Badnob  v.  Evam. 
Omeral  Tmn^nte  Act — Carriagt  net  upon  aoAeab 
hdt»  wUk  atraio— 3  Geo.  4,  e.  126,  «.  181. 
Bgthe  S  Geo.  4,  c  136  (Geaeraf  Turnpiie  Aet),  *. 
181,  a  ptmalty  ii  iaipo$«d  aipoia  oajr  person  toio 
"tiiall  haul  or  draw  or  eawe  to  be  kamUd  or 
drawn  upon  anf  part  of  i»ck  turmpiie-road  ang 
timber,  itone,  or  otlter  thing  othtrwiie  than  aipois 
uheeled  carriagei: 
Heldthata  carriage  not  upon  whod*  laden  wUk  tirmt 
it  not  within  tit  enaetmeml,  ttraw  not  being  gmidtm 
generis  withslone  or  limber,  andnot  therefore  being 
within  the  meaning  of  the  words  "  other  thing." 
This  waa  a  ease  stated  under  the  SO  ft  21  Vict  c 
48,  upon  tba  refusal  of  justices  to  oonTict  of  an  of- 
fence under  sect  131  of  the  3  Geo.  4,  e.  126  (General 
Turnpike  Act).     Tba  section  in  qoestion  imposes  • 
penalty  for  a  Tsriety  of 'offences   with  reference  to 
tnmpiko-roads,  amongit  others,  npoo  any  person  who 
"aball  haul  or  draw  or  eaosa  to  ba  baoled  or  drawn 
upon  any  part  of  soch  turnpike-road  any  timber,  atone, 
or  other  thing  otherwise  than  upon  wheeled  oarriages." 
In  this  caae  it  appeared  that  tbe  reap,  need  a  carriage 
which  had  two  wheels,  but  whicb  bad  also  a  projecting 
portion  in  front  which  when  going  down  bill  came 
came  against  tbe  road.     Tbe  carriage  was  laden  with 
straw.     Upon  an  information  under  tbe  foregoing  aeo- 
tioc,  the  Justices  refused  to  eooTict 

Gilmore  Evans  now  appeared  for  tbe  reaps.,  and 
oootended  that  tbe  juatioea  ought  to  haTS  oonrioted, 
aince,  first,  the  carriage  was  not  a  wheeled  carriage  ia 
tbe  sense  meant  by  the  ssction,  and  it  waa  laden  with 
straw,  which  wonid  oome  within  the  meaning  of  tho 
words  "  other  things." 

CooKBimi,  C.  J. — I  bsTO  no  donbt  that  tbu  was 
not  a  carriage  upon  wheels  within  the  meaning  of  tbe 
Act,  for  although  it  is  only  when  going  down-hill  it 
ceases  to  sat  as  upon  wheels,  yet  whan  it  is  asked, 

<  a  £ 
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iibat  k  its  ooodition  mt  luch  a  tiow?  the  uuwar 
■would  be,  tlwt  it  ia  ■  lort  of  sUdga.  and  not  a  carriage 
•npon  wheela  within  the  atatnte.  Tlw  other  qaestion 
ia  tlia  more  di6toilt  one,  namelv,  aa  to  the  aort  of 
load  the  atatnte  intended  7  It'  speaks  of  "  timber, 
•tone,  or  other  thing,"  and  as  tbe  atatnte  ia  a  remedial 
one,  intended  to  protect  tompike'roads,  I.  should  hare 
been  inelined  to  oave  giren  s  large  oonstmction  to  tbe 
worda  "  or  other  thing."  Bnt  aa  mj  learned  brothers 
are  of  a  diiferent  opinion,  I  will  not  oppose  my  opinion 
to  their*.  The  decision,  therefore,  of  the  justices  will 
(Msfllrmed. 

Cbomftov,  J. — It  seems  to  me  that  the  descrip- 
tion (^Tea  of  the  oarriaga,  allows  it  to  have  been  a 
«ledgs  rather  than  a  wheeled  carriage.  Upon  the 
«tl>er  point  in  the  ease  I  think  that  the  ordinary  mle 
of  oonstmction  should  be  applied,  and  that  the  words 
"other  thing"  most  mean  oUier  thing  gutdem  gtaerit 
with  what  has  gone  before,  such  ss  timber  or  stone. 
Probably  it  was  not  intended  to  prevent  the  use  of 
•Isdgea  for  light  things  snch  aa  hay  and  straw.  I 
«annot  think  that  the  words  "  or  other  thing,"  mean 
"or  anything  whaterer."  I  think,  therefore,  that  the 
Jostioes  sbovid  bare  held  that  this  wss  not  a  wheeled 
oarrisge,  bat  that  they  were  right  in  holding  that  this 
was  not  aa  article  that  is  prohibited,  and  as  both  most 
«oiienr,  tbe  judgment  wss  right. 

Mbllob,  J. — I  am  of  the  asms  opinion.  I  think 
the  words  "  other  thing  "  most  mean  "  other  thing  " 
«imilar  to  those  before  mentioned. 

^^     JudgwteU  ttfftrmed. 

Saturdag,  Jan.  24,  1863. 

Bbo.  c.  Hbao  add  thic  Hetrofoutah  Boabd 

OP  Works. 

Jfttropolilam  Local  ifanagameat  Act — Sewert  rate— 
Bating — Atmrnt  of  benefit  derived. 

In  rating  proptrtji  to  teuen  rate,  tke  Jtrtt  thing  to  be 
—tabliiktd  it  benefit  derived  from  the  letoen,  and 
when  one*  an$  ben^  it  found,  the  premita  art 
Uabit  to  b*  roMrf  acatrding  to  their  value  appearing 
hg  thtpoor-ratt,  without  reference  to  actual  amount 
^ieajptt  received t  tktrrfore,  where gai  mainland 
/yxs  %e«re  rated  bg  the  Metropolitan  Board  of 
Worki,  on  the  default  of  the  dietriet,  at  the  fvU 
«a/ue  aa  atcertained  bg  the  rate  for  the  relief  of 
the  poor,  and  the  quarter  eetiione  had,  on  appeal, 
reduced  the  rate  one-ha{f,  at  being  the  amount  of 
ienf/iC  reeewed;  thii  court  quaihed  the  order  and 
rtilored  lie  aueeimint. 

Metropoliun  Board  of  Works  «.  Vanzhall  Bridge  Com- 
pany, 26  L.  J.  253,  Q.  B.,  dininguiihed. 
Thia  was  aa   appeal   by    the  Imperial    Gasli^ 

•Oompany  against  a  sewers  rate  made  by    William 

BaUon  Head,  a  person  appointed  by  the  Metn^litan 

Board  of  Works  for  the  pariah  of  Fnlbam,  porsnant 

to  tbe  18  &  19  Viet  e.  120. 

The    appa.   are  a  company,  incorporated   by  Act 

of  Parliament,  for  sopplying  the  public  with  gas. 
The  rat*  in  qaestion  wss  duly  nude,  allowed  and 


The  heading  of  the  nt*  was  as  foUows  : — **  An 
-Assessment,  this  2Ist  day  of  May  1861,  nnder  and  by 
Tirtne  of  an  Act  passed  in  the  I9tb  year  of  the  reign 
of  Queen  Viotoria,  intitoled  '  An  Act  for  tbe  better 
local  management  of  the  Metropolis,'  after  the  rate  of 
4dL  in  the  ponnd  npon  the  net  annnal  Talna  of  tbe 
property  by  law  rateable  to  the  nlief  of  the  poor 
within  that  part  of  the  pariah  of  Fulham,  in  the 
oonnty  of  Middleeez,  which  was,  at  and  immediately 
before  the  determination  and  expintkm  of  the  Metro- 
politan Sewers  Act  1848,  included  in  the  CoontM's 
Creek  separata  sewersga  diatrict,  except  so  far  as 
regards  land  in  the  said  part  of  the  said  pariah  used 
as  anbli^  naadow,  or  paston  ground  only,  or  as 
weodlaod,  onhaid,  nurket  fsrden,  bop,  herb,  flower, 


or  nursery-ground,  which  said  laat-menUoned  liod  ii, 
in  and  by  this  ssaesament,  assessed  in  the  pnportioa 
of  one-fonrth  part  only  of  tbe  net  annual  valne  of  loah 
land  for  levying  in  the  said  part  of  the  said  puiih  of 
Fnlbam  die  sum  of  3402.  14s.  6J.,  required  by  the 
Metropolitan  Board  of  Works  for  tbe  pnrpotes  of  tbe 
first-mentioned  Act  for  the  year  ending  Slat  Dec.  1857, 
by  me,  William  Buxton  Head,  of  Nottiog-biU,  io  tbe 
oonnty  of  Middlesex,  being  the  person  duly  appointed 
by  the  said  board,  under  the  pronaious  of  ttie  ssid 
first-mentioned  Act,  to  levy  the  money  required  by 
them  as  aforseaid,  which  amount  the  Board  of  Woria 
for  the  Fulham  District,  oonstitnted  by  the  said  fint- 
mentioned  Act,  were  required  by  a  precept  of  the 
said  Metropolitan  Board,  made  on  the  6th  Aug.  18i8, 
and  direOed  to  and  duly  aerred  npon  the  said  Dis- 
trict Board  of  Works,  pursuant  to  the  proTiaiooi  of 
the  asid  first-mentioned  Act,  to  pay  within  tbe  time 
and  in  the  manner  therein  limited,  and  which  anoiDt 
the  said  Board  of  Worka  for  the  Fulham  District  had, 
before  tbe  appwntment  of  me  aa  aforessid  by  tbe  uid 
Metropolitan  Board  of  Worka,  mad*  default  mpsjisg 
as  required  by  tbe  said  precept." 

And  the  assessment  against  which  the  appeal  was 
mads  waa  in  tbe  following  form  :— 

Tu  PAauB  Of  Fduiah. 


The 
Imperld 
OaaUtht 
andOoae 
Company. 


DtMllpllOB  of 


Oes  Works,  eoa- 
sisdnsof  retort- 
bonseis  with  the 
retorts  tlieretn, 
porlflera,  Ac, 
pnrliytninioasee, 
itme-ebede,  (as- 
boMen,  oflteea, 
TslTe-hoose,  tbe 
fixed  maohlnery, 
TsrloiubiilldiB(s, 
Isnd,  apporte- 
nsnees,  wharf 
and  lay  bjres, 
their  mains  and 
apparatoalor  sap- 
plying  persons 
with  less  clerks' 

H,      lodge, 

Ac.  *o. 


Lands 


End. 
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The  *pp*.t  the  gas  company,  are  ooonpiets  of 
land  in  the  parieh  of  Fnlhim,  by  (amongst  otbtr 
things)  th^  msins  and  pipea  for  supplying  persoos 
with  gas,  snd  the  snm  of  90L  appearing  in  tbe 
sssessment,  wss  the  rateable  value  of  snch  msins  snd 

Tbe  sbov*  assessment  on  tbe  gas  company  is 
made  on  the  net  annnal  value  of  the  aaid  property, 
and  ia  identical  with  the  aaaeasmeot  on  the  ssme  pro- 
perty in  the  rate  for  the  relief  of  the  poor  in  tbe  said 
parish. 

The  amount  of  902.  is,  for  the  purpose  of  tbi* 
caae,  to  be  taken  aa  tbe  fair  annual  value  of  the  said 
property,  assuming  that  tbe  company  are  to  be  as- 
sssMd  in  respect  of  th«r  maina  and  pipes  on  the  ssm* 
prindpl*  aa  tbe  occupier*  of  houses  and  other  rateable 
proper^  ia  the  parish. 

The  •xpMise*  in  respect  of  which  the  rate  in 
queation  was  made,  were  incurred  by  the  board  for  th* 
formation  and  maintenanoe  of  the  main  seweis  occes- 
ssry  for  the  drainage  of  the  district  in  wbicb  tbs  ssid 
pariah  is  contained. 

At  the  hearing  of  the  appeal  Uie  apps.  con- 
tended that  the  mains  and  pipea  being  lued  only  for 
the  pnrpose  of  conveying  gas  for  lighting  the  parish, 
thsy  derived  a  kes  amount  of  benefit  from  tbe  sewers 
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mide  and  mainuiiied  for  the  drmintge  of  the  district 
thui  bovn  property,  and  that  they  were  thenfore  en- 
titled  to  bare  the  rate  redaced. 

It  waa  eontaoded  on  behalf  of  tba  reaps.,  that 
the  apps.  bang  rated  in  nspect  of  property  by 
law  rateable  to  the  relief  of  the  poor,  and  being  aa- 
Kssed  npon  the  net  annnal  ralae  of  sncb  property 
atoertained  by  the  rate  for  the  Ume  being  for  the  relief 
of  the  poor,  and  not  having  shown  that  they  were  en- 
titled to  any  exemption  or  reduction,  or  allowance  by 
lav,  or  by  the  practice  of  the  separate  Sewerage  Com- 
miaioa  within  the  meaning  of  the  164th  sectioa  of 
the  18  &  19  Viet.  e.  120,  or  the  76th  section  of  the 
11  &  IS  Viot.  e.  1 13,  were  properly  rated. 

Hie  eonrt  of  qoarter  sessions  being  .of  opinion 
that  the  apps.  deriTed  only  half  the  benefit  in  respect 
of  their  mains  and  pipes  as  compared  with  other  pro- 
perty in  the  parish,  reduced  the  rate  to  one-half  the 
amoQot,  subject  to  a  case  for  the  opinion  of  this  court. 

If  the  ouort  should  be  of  opinion  that  the  court 
«f  quarter  sessions  were  empowered  to  take  into  eon- 
■ideration  the  amount  of  benefit  that  aeemed  to  the 
apps.,  or  to  make  any  reduction  on  that  ground,  the 
eider  reducing  the  rateable  value  of  the  aaid  mains 
and  pipes  from  902.  to  45{.  is  to  stand  ;  otherwise  the 
erigiul  rateabl*  ralae  of  ML  is  to  be  rettuned. 

The  rate  in  qneatiog,  the  poor-rate,  npon  which 
it  was  baaed,  and  the  Acts  of  Parliament,  II  te  IS 
Viet  c  lis,  and  18  &  19  Vict.  c.  130,  are  to  be 
nfemd  to  as  forming  part  of  this  ease. 

/.  Ckrk  ( IVooUelt  and  V.  Rickardt  with  him)  for 
the  Inperial  Gas  Company. — The  coort  of  quarter 
•moos  having  fonnd  that  the  apps.  received  bat 
kalf  the  amount  of  the  benefit  for  their  pipes  and 
mania  from  sewers  as  compared  with  hoase  property, 
wire  right  in  reducing  the  amount  of  the  rate.  Theae 
sewerage  works  are  more  for  sanitary  purposes  than 
for  ordinary  drainage,  and  owners  of  booses  receive  a 
Boeh  hu'gei  benefit  than  proprietors  of  pipes  imbedded 
in  the  ground.  [CaoMrTON,  J. — ^Yon  say  the  rate  is 
S«t  to  depend  on  the  abstract  value  of  the  benefit 
derived,  but  on  the  immediate  amoant  of  benefit.] 
Yei.  The  158th  aection  of  the  18  &  19  Viet.  c.  120, 
(nrides  for  the  raising  of  money  by  vestries  snd  dis- 
trict boards  for  defraying  their  expenses ;  and  then  the 
161it  section  directs  how  ths  rates  are  to  be  collected, 
■d  provides  for  appeal  against  thsrate;  and  the  I63rd 
Min  prowidea  that  land  and  garden  and  nursery 
(lamd  ahall  be  assessed  to  one-fourth  part  of  the  net 
•anal  valme  of  such  land,  clearly  recognising  the 
•Mit  of  benefit  to  be  derived  from  the  sewers  ss  the 
critarion  for  aaaeasment ;  and  the  I64tli  section  provides 
that  all  eziating  exemptions  in  respect  of  sewers  rate 
•hall  eoDtinve  to  be  allowed,  and  that  section  refers  to 
U  &  IS  Viet.  e.  lis,  s.  76,  which  latter  section  was 
nfciTsd  to  by  Lord  Campbell,  C.  J.,  in  hia  judgment 
b  Jfetropofibm  Board  of  Worts  r.  Tkt  VauxhaU 
*tfje  Company,  26  L.  J.  203,  Q.  B.,  and  his  Lord- 
*ip  there  aaya :  "  This  section  seems  clearly  to  inti- 
■ate  that  in  rathig,  the  benefit  derived  from  the 
••wws  by  the  property  rated  ahall  still  be  regarded. 
'Wther,  the  powers  given  to  the  oommissioneis  with 
rispect  to  district  rales  seem  to  have  a  special  reference 
toihe  well-known  rules  of  law  respecting  ratea  by 
Mimiadoaera  of  sewers,  whereby  property  is  to  be 
MsMssd  according  to  the  benefit  which  it  derivea  from 
the  Mwtrs  ;"   and  his  Lordship  goes  on  to  say  that 

the  eonsiia^nera  in  considering  whether  the  Vaux- 
Ul-tridgs  Company  were  liable  to  be  rated,  and  to 
what  alBonnt,  ought  not  to  have  considered  merely  the 
Taloa  tt  the  property  of  the  company  as  in  muking  • 
(•w-nle,  but  sboald  have  been  guided  by  the  benefit 
*Uek  tWy  eonsidersd  that  this  property  derived  from 
^MMn."  It  istroe  that  in  the  present  caae  the  rate 
.2**  **t  made  by  the  overseer  bat  by  an  assessor, 
*M>fki  168tli  notion,  who  is  in  ill  rtspeet*  to  take 


the  pOMtion  of  the  overseer.  St.  Bololfh,  Abbale,  v. 
Tkt  Board  of  Woria  far  the  WkUtdUgxl  Ditriel, 
29  L.  J.  SSS,  H.  C,  decided  that  when  under  the  Metro- 
politan Local  Management  Act  parishea  have  been  united 
in  a  district,  the  expense  of  keeping  the  pavements  In 
repur,  and  expenses  of  cleansing  an4  lighting,  onght 
to  be  charged  on  each  parish  in  proportion  to  it» 
rateable  value;  and  that,  if  some  portions  of  th» 
district  are  not  paved  at  all,  or  are  insnfiloientl^ 
psved,  the  expense  of  putting  them  into  aa  good  a  con- 
dition as  the  snffi(.-iently  paved  portions  onght  to  be 
home  by  those  parishes  in  which  those  unpavedor 
insofficietttly  paved  portions  sie  situate ;  and  it  was 
there  decided  that,  if  it  appeared  that  the  vestry  or 
district  boani  had  taken  into  their  consideration  tha 
special  circumstances  in  raising  the  required  money, 
this  conrt  would  not  interfere  with  the  exercise  of  their 
discretion  aa  to  what  amount  they  should  direct  the 
overseers  of  the  parishes  to  Isvy.  Benefit  is,  by  law,, 
the  criterion  of  rateability.  He  referred  to  Callis,  223, 
323.  [Cbompton,  J. — It  may  be  a  queeUon  whether,, 
under  the  old  state  of  sewer's  law,  the  benefit  to  be  re- 
ceived did  not  refer  to  diatrict,  or  locality,  or  area.] 
The  Imperial  Oss  Company  is  within  the  I64tti 
section.  If  benefit  is  a  test  of  rateability,  it  follows 
that  the  amoant  of  benefit  is  a  test  of  tlie  amoant  of 
rateability.  It  would  be  nqjnat  that  pipes  should  con- 
tribute tu  the  sewerage  of  the  metropolis  at  the  same 
rate  as  houses :  (A.  v.  The  Cornmissiontrs  of  Sewer» 
for  the  Tower  HamUtt,  9  B.  &  C.  517.)  [Cbomftos, 
J. — That,  agam,  was  a  case  of  level,  not  Of 
individual  rating.]  Theae  maina  and  pipea  are 
a  new  description  of  property,  and  there  is  no- 
thing to  ahow  that  they  were,  ontil  recently, 
rated  at  all;  it  is  for  the  Metropolitan  Boanl  of  Works 
to  show  an  imperative  rule  of  law  which  compela  ths 
overseen  to  rate  all  property  in  the  same  proportion. 
It  is  s  principle  in  rating  to  sewers  that  the  property 
should  contribute  in  proportion  to  the  benefit  derived 
ftom  the  works.  [Cockburr,  C.J.— I  find  no  antho- 
rity  for  thst.  Cbomfton,  J. — In  the  163rd  section 
of  the  Act  certain  kinds  of  property  are  named  which 
are  to  be  rated  at  a  redaced  rate,  and  then  it  gives  the 
proportion.  Cockbcbn,  C.J. — The  casea  m  Calli» 
are  cases  where  no  benefit  wss  derived.  See  the  end- 
less diffienlty  which  would  arise  if  in  every  case  it  was 
necessary  to  apportion  the  amount  of  benefit  derived  t 
it  wonid  be  impossible  to  sssess  every  partienlar  house 
according  to  the  amount  of  benefit  received.]  Bnt  th» 
aame  natnre  of  property  may  be  taken ;  otherwise  pas- 
tare  groand  might,  under  the  1 63rd  section,  be  assessable 
to  one-foarth  Uie  value,  and  pipea  under  the  very  same 
land  to  the  whole.  All  property  of  the  aame  character 
must  be  rated  according  to  the  same  value.  [Cockbubs, 
C.  J. — I  ahould  say  it  rather  dependa  on  the  district. 
A  man  might  desire  that  hb  cowhouse  should  not  be 
drained,  and  thereforeclaimexemption.  Cbomfton,  J. 
— I  do  not  think  the  VanxhaU-bridge  caae  was  at  all 
directed  to  thia  particular  point.  I  was  one  of  the 
court  at  the  thne,  and  this  certainly  waa  not  present  t» 
my  mind.  I  think  that  case  must  be  taken  to  hav* 
reference  to  the  level  or  district  as  determined  by  the 
InclinaUoo  of  the  ground.  It  ie  conceded  that  hers 
there  is  no  exemption.  CocKBtmn,  CJ. — We  are  net 
bonnd  by  that  caae,  and  need  not  override  it.  The 
difiktilty  is  practically  to  apply  a  differential  rating.] 
^he  Ritt  Iiotubm  WaUrwork*  Con^aogy.  Thn 

Hamlet  of  Milt  End  OU  Toten,  29  h.  J.  66, 

H.  C,  was  also  cited. 
Ueteaye  (Beritkt  with  him)  for  the  Metropolitais 
Board  of  Worka. — The  ease  Isst  referred  to  is  not  in  point. 
There  there  wss  an  exemption  by  practice.  The  Yma- 
haU-bridge  case  b  distinguishable  firom  the  present, 
and  that  caae  has  been  qualified  by  subsequent  d*- 
cisions.  In  the  laat  paragraph  of  the  judgment  in  that 
case  Lord  Oampbdi  saya,  **We  mnat  refrain  fima 
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Bamks  v.  Goodwui. 


giring  %nj  opinion  as  to  wbethar  benefit  wu  derired 
from  the  sewers  by  any  or  what  part  of  the  property, 
which  the  commissioners  most  be  foUy  competent  to 
determine;"  showing  that  the  question  there  was  benefit 
or  no  benefit.  And  it  was  there  stated  that  the  bridge 
was  drained  into  the  Thames,  and  tbetefora  derived  no 
benefit  from  the  sewers.  [Cockbubic,  C.J. — It  is 
difficult  to  say  if  the  approaches  deiire  l>enefit  that  the 
bridge  does  not  J  The  old  mode  of  rating  to  sewers 
was  to  ascertain  whether  there  was  any  benefit,  and 
if  any,  the  property  was  rateable ;  but  the  laUr  prac- 
tice baa  been  to  rate  property  by  districts  or  lerels. 
afa»fer»T.&rojys,3M.iS.  447;  Soady  t.  WiUon, 
S  A.  &  E.S48,  and  other  cases  collected  in  Mr.  Wool- 
rych's  Metropolis  Local  Management  Acts,  124,  show 
that  the  benefit  need  not  be  direct;  but  then  are  no 
oases  to  show  that  property  within  the  rateable  district 
is  exempt.  The  gas  company  do  not  claim  exemption ; 
they  claim  only  a  itdnction  or  allowance.  They  have 
shown  no  practice  to  warrant  snch  reduction  ;  neither 
caa  it  be  supported  in  law.  If  it  wore  intended  that 
inoperty  should  be  rated  according  to  benefit,  the  I63rd 
aeotion  of  the  Act  would  be  unnecessary. 

Stajjordy.  Banuton,  3  Bro.  &  Bing.  691 ; 

Jitg.  V.  Great  Wesltm  SaUm^  Congxa^,  I  E.  B. 

&  £.  600 ; 
Xeg.  V.  GooddtiU,  87  L.  J.  833,  M.  C. ;  I  E.  B. 

&E.1; 
11  &  18  Vict  0.  63,388; 
Ikrlmg  v.  Tht  Epvm  Board  «/  ifeabA,  34  L.  J. 
158,M.  C; 
wore  also  lefemd  to.      [He  was  stopped  by  the 
Gourt^ 

CocKBURS,  C.  J.— I  am  of  opinion  that  this  order 
should  be  quashed.  In  saying  so,  I  do  not  in  the 
sUghtest  degree  impugn  the  doctrine  laid  down  by 
Callia,  that  property  can  only  be  assessed  to  sewers 
rates  if  it  derive  benefit  Nor  do  I  dispute  the  deci- 
sion in  the  VauxhaU-bridge  case.  I  adopt  all  that  is 
tbeiv  said  by  Lord  Campbell,  and  it  is  to  the  same 
efiect  as  the  law  as  bud  down  by  Callis,  which  must 
be  taken  to  mean  that  an  abstract  benefit  must  be 
derived  by  the  property  rated.  Much  must  depend 
npra  whether  the  property  is  drained  through  worlcs  of 
drainage ;  and  it  is  not  so  mnch  a  question  of  the  pur- 
pose to  which  property  may  accidentally  be  applied. 
It  may  be  that  on  the  land  which  was  pasture,  or  on 
wUch  stood  a  hovel,  a  mansion  baa  since  been  erected; 
but  as  soon  as  benefit  is  established,  the  title  to  ex- 
emption is  gone.  It  is  not  an  accidental  or  temporary 
naar,  but  whether  benefit  is  derived  from  the  woiks ; 
and  when  once  yon  have  esUblisbed  that,  rateability 
follows,  and  rateability  doss  not  depend  on  degree  when 
that  is  esUblished.  The  amount  which  the  Legis- 
latnie  has  said  is  to  be  assessed  is  the  rateable  annual 
Talue  of  the  property.  Practically  there  are  insuper- 
able difficulties  in  the  way  of  the  differential  principle, 
and  the  value  may  vary,  as  I  have  ah«ady  pointed  out 
It  is  mnch  more  safe  than  inqniring  into  the  precise 
amount  of  benefit  to  adhere  to  the  principle  I  have 
referred  to,  and  which,  I  think,  is  supported  by  the 
authorities  cited. 

Cbomptox,  J, — I  am  of  the  same  (^nion.  The  pro- 
perty is  to  be  taken  at  the  annual  value  as  rated  to 
the  rate  for  the  relief  of  the  poor ;  then  does  this  property 
come  within  the  164th  section  7  I  think  it  depends 
OD  the  word  "reduction;"  now,  we  are  to  see  whether 
there  has  been  any  reduction  allowed  here  either  by 
law  at  by  practice  of  the  Sewers  Commisuoners.  It 
was  almost  admitted  by  Mr.  Clerk  that  he  oonld  show 
none  snob.  There  msy  be  some  particular  district 
requiring  a  difiinvntial  rating ;  that  would  seem  to  be 
■0  by  the  case  of  Rat  v.  2»e  CommunbiMrs  of 
Awtn/or  ik*  Tomr  HmUett,  but  that  does  not  apply 
to  the  user  of  premises,  and  I  do  not  think  the  rate 
4SU  be  altered  fnn)  time  to  time  aoeor^ng  to  the  nser. 


[Q.B. 


It  is  said,  as  this  company  doea  not  fain  so  Isi^  ta 
amount  of  benefit  from  its  pipes  as  other  property  does, 
that  the  rate  ongbt  therefore  to  be  reduced ;  but  the  trae- 
meaning  is,  benefit  with  relation  to  the  level  in  which 
the  property  is  situate.  I  am  not  throwing  donbt  n» 
the  exemptions  mentioned  in  Callis— they  are  exemv* 
tions,  not  reductions ;  neither  do  I  dispute  the  Yaw 
hall-bridge  case — it  is  clear  the  attention  of  the  court  ii» 
that  case  was  called  particularly  to  the  district  or  Ind. 
I  do  not  think  the  old  cases  wen  cases  of  ssnul 
rates;  the  benefit  might  vary  from  time  to  tune.  Ttie- 
meaning  of  Callia  is  with  reference  to  the  level,  and 
not  the  use,  and  is  in  no  way  inconaistent  with  tie- 
Vauxh<Ul-briJge  case,  or  with  the  Tumr  BaaJelt' 
case.  ___  Order  gwuied. 

^fo»dttg,  Jan.  36,  1863. 

Bakks  (app.)  r.  Ooodwin  (reap.) 

Appeal — Stmmuay   conviction — Lodging  eoMt  «l 

court—"  TrantaUt  "—30  <f  31  Ffct  c.  40,  *  J. 
A  case  elated  bg  jiuticet  under  30  ^  81  VicL  c  43,. 

tMU  tent  to  the  cg>p.'*  aUomeg  bg  the  juefieet  on  3lit 

■Dec,  uhojonearded  it  to  hit  town  agent,  vko  re- 

caved  it  on  Jan.  3.     The  (own  agent  did  not  kigt 

the  case  n  eomi  mtU  the  \Oth : 
Held,  that  it  wat  too  late. 
Qimre,  at  to  meaning  of  the  vnrdt  "  tnaumU  mlUn 

three  dogt,"  in  tect.  8. 

Knle  mn  to  strilce  a  case  stated  by  justices  under 
the  80  &  31  Vict  o.  43,  out  of  the  Crown  paper,  on 
the  ground  that  the  case  was  not  transmitted  to  tlie 
court  within  three  days  after  receiving  the  same  by 
the  app. 

The  app.  was  summarily  convicted  nnder  34  &  SS 
Vict  c  96,  s.  34,  for  fishing  in  the  resp.'s  fishery. 
The  justices  stated  a  case  and  aeot  it  to  the  appi'a 
attorney  on  the  31st  Dae.  1863,  who  forwarded  it 
immediately  to  his  London  agent,  with  instructions  t» 
lodge  it  at  the  Crown-office.  The  town  agent  reoored 
it  on  the  Snd  Jan.,  but  did  not  lodge  it  outil  the  lOlk 
Jan.  1863. 

iOJiahon  showed  cause. — The  only  point  is  ss  ts 
ths  meaning  of  the  word  "  transmit,"  in  sect  3.  It 
has  been  assumed  in  the  decided  cases  that  it  means- 
"  lodged  in  court"  "  Transmit "  means  to  aeod  on :. 
(Biohardson's  Dictionary.)  It  is  contended  that  when 
the  app.  has  sent  off  the  case  within  the  three  days  (or 
the  purpose  of  its  being  lodged  in  oonit,  he  has  com- 
plied with  the  Act,  although  it  may  not  actnally  be- 
lodged  in  court  until  after  the  three  days.  The  fol- 
lowing cases  were  referred  to  : — 

WooOumm  r.  Woodt,  29  L.  J.  149,  M.  C. ; 

Morgan  v.  Edwards,  lb.  108; 

Ashdown  V.  Cmiit,  30  L.  J.  316,  M.  C. ; 

PenneU  v.  Uxbridge,  lb.  92; 

Reg.  V.  North  Riding  of  Yorkshire,  7  Q.  B.  154. 

Gntg  in  support  of  the  mle^— The  SO  &  31  Vict> 
e.  43,  confen  on  peisims  summstily  convicted  a  benefit 
they  did  not  possess  before ;  and  sect.  3  says  that  the 
app.  is  to  tranamit  the  case  to  the  court  within  three 
days  after  receiving  the  same.  The  word  "  transmit'' 
means  to  pnt  over  from  one  place  to  another,  and 
there  is  no  trsnsmission  until  the  act  is  completed  by 
lodging  the  case  in  court  [Cbomtton,  J. — That  is 
the  sense  in  which  ths  word  seema  to  be  used  ia 
sect  6.] 

CocKBUBir,  C.  J. — ^We  are  all  of  optnion  that  thi* 
rule  should  be  made  absolnte.  I  quite  agree  that  th» 
interpretation  put  on  the  word  "cransmit"  by  Ur> 
M'Mahon  will  not  do,  and  that  the  oiere  act  of  sending, 
off  or  starting  the  case  on  its  way  to  the  emut  is  not 
snougb.  What  the  Act  intended  to  secure  was,  Ihab 
without  any  delay  the  case  should  reach  the  court  witll' 
sll  possible  dispatch.  And  I  am  inclined  to  think  that 
so  long  ss  the  case  is  sent  off  within  three  days,  aal 
can  be  said  to  be  in  ths  actual  courae  of  tnnnniirnT 
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BUCKLST  V.  Gboss. 


[Q.  B. 


HDtS  it  nadwa  the  coart,  that  will  satiaf;  the  exigenej 
gftlw  Act  In  that  riev  of  tha  Act,  it  bai  not  baen 
aaplied  with  in  thia  eaae,  becanaa,  when  the  ease 
iMcia  the  agent  in  London,  he  kaept  it  for  eight  days, 
iml  it  cannot  be  sai'l  to  have  been  in  the  conrae  of 
tnmmiiaion  under  those  drcnmstaBcai.  The  act  of 
amiiton,  on  the  part  of  tha  town  agent,  ia  one  that  the 
Iff.  u  mponsibk  for. 

CaoKFTOK,  J. — At  preaent  I  am  inclined  to  the 
linr  that  Mr.Oraj  has  laid  before  na,  and  that  the 
Act  meant  that  the  caie  aball  be  lodged  in  conrt 
«itbin  the  three  dajs.  Great  inconTenience  nuj  arise 
if  tUs  is  not  so.  But  while  the  caae  ia  l^ing  in  the 
c&»  of  the  attomej  or  agent,  it  can  hardly  be  said  to 
It  io  the  coone  of  transmission.  It  would  be  rather 
£ScaIt  to  sajr  that  the  Act  ia  not  to  hare  the  same 
Baling  in  town  and  country  appeals.  Perhapa 
"tiunnit "  may  mean  " lend  off  "  in  aome  cases;  but 
it  is  dear  that  if  the  attorney  keeps  the  case  in  his 
fote  when  it  ia  sent  to  him,  that  will  not  do. 

BucKBURX,  J. — I  am  inclined  to  think  that  the 
eoodition  of  the  Act  is  not  complied  with  until  the  case 
'» lodged  in  court,  and  the  condition  completed  within 
time  days.  That,  howerer,  it  is  nnneeessary  to  decide 
it  tlni  case.  If  the  party  has  put  the  case  into  the 
pat^ffice,  and  through  some  default  in  the  post  it 
iltet  not  arrire  in  three  days,  perhaps  the  party  may 
brt  complied  with  the  condition.  But  I  do  not  think 
Hat  the  tranamisaion  is  commenced  by  merely  giving 
ttt  case  to  an  attorney  or  town  agent  to  lod|{e  in 
(Nit  Rule  ttbtoliite, 

Attamey  for  the  app.,  Bolt. 

Attaraey  for  the  reap.,  D.  Grty. 

Satmrdof,  Jtat.  SI,  1868. 
BvcKCKT  r.  Gboss. 
Tmrr—Dtr$licl—2    4  3    Viet.  c.  ^\—Otda^   of 

magiitrate/or  detaUion  of  good: 
V^  *^  fn  that  took  place  n  lAe  teankoiuu  at 
iMim^ridge  i»  June  I86I,  the  pit.  pmvJuued 
a  paatib/ 1^  taUoDofrom  a  meat  toko  had  collected 
•I  01  itjtoaUdfnm  the  lewert  down  tie  river.  The 
fk.  wot  laien  itUo  cueto^,  but  diichargtd  by  the 
■afiitraft,  into  at  the  tame  time  made  an  order /or 
ieieteutiouof  thebJloie.  The  taUow  becoming  a 
aamace,  «aa  aftermardt,  bg  order  of  the  Chirf 
Ctmuaiimer  of  PoHee,  toUL  and  was  pwrduued 

At^ litt  aa  action  of  trover  teould not  liebg  the 

fi-efoiutthe  deft,  the  mere  po—eition  vAvA  he 

W  (aaaocompanM   bg  any    title)    having    been 

f^»  from  Ann  hg  the  order  of  detention  of  the 

9»^  made  bg  the  magitlrate, 
f^Blaetimn,  J. — Dnder  the  circmutancee  the  police 

^  fomr  at  common  law  to  take  and  detain  the 

fi.  and  the  propertg. 

Tio»et  lor  ullow. 

IW:— 1.  Not  guilty.  2.  That  the  goods  and  chattels 
■"*  lot  the  gooda  and  chattel!  of  the  pit  aa  alleged. 
iMajiraed. 

TW  ae&a  was  bronght  to  reoorer  1  ton  3  ewt  of 
« aid  tallow  mixed  together,  of  the  value  of  about 
^  ad  14  bags  of  the  value  of  4a. 

At  tha  fire  which  happened  at  the  wharrei  in  Tooley- 
(^■tin  the  month  of  June  1861,  immense  quantities 
*  &t  and  tallow  floated  from  the  lewen  down  the 
R*<r.  About  Sti  o'clock  in  the  morning  of  Monday 
w  IM  of  July  the  pit.  pnichaied  of  Wm.  Brooghtoo, 
"  Bondydowa  Stain,  the  fat  and  taUow  in  question, 
Vfit  for  the  lame  at  the  time  102.  Bronghton  waa 
ll^tnaaa,  and  was  in  the  emptoyment  of  the  Hetro- 
fwa  Board  of  Worics,  and  bad  colleotad  in  the  river 
"•in  lad  tallow  ai  it  bad  floated  from  the  aewen. 
^  {It.  kaviiig  made  inch  pnrehaie,  the  fat  was  placed 
'^llfk  bajgi,  and  thebagi  werapat  in  s  oatt  hired 


Immediately  after  leaving  the  staita  at  Honely- 
down,  the  cart  waa  itopped  by  Sergeant  Hewlett^ 
and  the  cart  waa  taken  possession  of  and  takea' 
to  the  green-yard.  Pit  followed  to  the  green- 
yard, and  afterwards  he  was  taken  into  custodj- 
and.  conveyed  to  the  police-station,  the  property^ 
then  being  in  the  green-yard.  The  pit  was  from> 
thence  taken  before  a  police  magistrate,  who,  with- 
out hearing  his  witnesses,  diMharged  him  from 
custody,  but  orderfd  the  tallow  to  be  detained.  Pit, 
on  his  release,  went  to  the  green-yard  and  de- 
manded his  goods  of  the  keeper,  who  declined  to  giro 
them  up  ;  and,  while  he  waa  at  the  yard.  Superin- 
tendent Blandford  came  there,  and  pit  inquired  of 
him  what  he  aboold  do,  to  which  he  replied  he  knew 
nothing  about  it  Pit,  when  he  went  to  the  green- 
yard, aaw  his  own  bags  and  fat,  and  shortly  after- 
wards he  uw  deft'i  van,  drawn  by  one  hone,  come  to 
the  yard.  PIt.'s  fat  had  been  emptied  ont  of  some  of 
the  bags  into  smaller  bags  of  deft.'s,  but  some  were 
not  emptied  ont  The  carman,  who  belonged  to  the 
owner  of  the  cart,  drove  away  with  the  fat  and  plt.'» 
bags.  Pit  followed  the  van  to  deft.'s,  and  told  deft's- 
clerk  that  the  fat  and  bags  were  his.  He  replied,  that 
they  had  received  orden  from  Superintendent  Bland- 
ford  to  clear  the  green-yard,  and  declined  to  give  tha- 
plt  the  fat  or  bags.  It  further  appeared  that,  tho- 
tallow  becoming  a  nuisance,  a  written  order  was  givea 
by  Sir  Richard  Mayne,  the  Metropolitan  Police  Com- 
misaoner,  to  sell  it ;  and  the  deft  had  thereupon  pur- 
chased it  of  the  police.  At  the  trial,  before  Black* 
burn,  J.,  at  the  sittings  after  Michaelmas  Term  1861,. 
the  learned  judge  directed  a  verdict  to  be  entered  for 
the  deft.,  witli  leave  to  the  pit  to  move  to  enter  tha- 
verdict  for  him,  if,  under  the  cucumatancea,  the  court 
sbonid  be  of  opinion  that  the  pit  waa  entitled  to  the- 
property  as  against  the  police  and  parties  claiming 
linder  them. 

A  rule  having  been  obtained  accordingly, 
M.  Chamber;  Q.  C.  (,Bamard  with  him)  showed 
cause. — All  persons  collecting  this  tallow  were  bound 
to  deliver  it  up.  At  the  time  of  oonvenion  by  tho 
deft  the  pit  had  neither  the  right  of  propirty  or  pus- 
session.  The  pit.  never  had  anything  bnt  a  wrongful 
title  in  the  tallow : 

Addison  on  Torts,  198  ; 

Soecoe  N.  P.  609  ; 

18  &  19  Vict  c.  ISO,  1.  135, were  rated. 
XiAinton  (finjduoii  with  him)  contra. — The  pit. 
had  a  right  of  posseesion  of  the  property  as  agunst 
every  one  except  the  true  owner.  The  tallow  was- 
derelict,  and  then  was  no  means  of  ascertaining  the 
owner.  Then  was  evidence  of  abandonment.  Tha- 
plt  was  wrongfully  dispossessed.  Sir  R.  Mayne  pur- 
ported to  act  under  3  &  3  Vict.  c.  71,  s.  29,  but  be  had' 
no  such  authority  under  that  section.  [GKOurtoii,  J.— 
In  cases  of  perishable  goods,  a  magistratemay  anrely  maka- 
an  order  to  sell.  Cuckbubs,  C.  J.— There  waa  hero 
an  order  made  by  the  magiatrate  for  tha  detention  of 
the  goods;  from  that  moment  the  pit  was  diipowesied  ;. 
how  then  can  it  be  laid  ha  was  restored  into  poases- 
sion?]  The  6nt  finder  has  a  good  titis  against  all 
the  world  bnt  the  owner.  [Cocrbukh,  C.J. — Bnt 
here  the  pit  was  rightfnlly  dispoaaesaed.]  Then  wa»- 
a  clear  abandonment  The  tallow  was  floating  on  a 
navigable  river ;  ihero  was  an  abienoe  of  all  cUdm  or 
inquiry. 

Bridgtr  v.  .?aioiesi«>r(A,  SI  L.  J.  75,  Q.  B. ; 

Jejj^nei  v.  Great  Weitem  Railwog  Coning,  SV 
L.  J.  107,  Q.  B.  i 

2  BL  Com.  cap.  It 

Braeton,  book  I,  cap.  12,  pp.  8  and  120; 

Jonee  v.  Jfoore,  4  Y.  &  Col.  352 ; 

Blade  v.  Biggt,  30  L.  J.,  C.  P. ; 

Amorg  V.  Oelamere,  I  Str.  505; 

SurUm  T.  Hughet,  i  Bing.  173,  wen  dted. 
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Bail.]       Rkq.  v.  Mibbhodsb — Local  Boakd  of  Hxalth  of  GLoucEvncB  v.  CauuiDuau      [Bao, 


CocKBURir,  C.  J. — I  un  of  opinion  that  this  rnle 
(hoald  be  discharged.  This  is  neither  a  finding  nor  a 
reacoe.  If  »  thing  is  taken  from  a  man  b;  a  wrong- 
doer, be  ja»j  maintain  an  action  against  'the  wrong- 
doer ;  bat  here  the  pit.  does  not  derive  title  from  any 
one  who  himseU  had  a  good  title.  The  case  comes 
within  the  proviiions  of  the  it  &  3  Vict.  c.  71.  The 
pit.  was  taken  into  custody,  and  was  broogbt  before  the 
magistrate,  who,  not  thinking  him  gmlty  of  the 
cbuge,  discharged  him,  hot  directed  the  tallow  to  be 
detained  and  given  np  to  the  police,  as  he  clearly  might 
do.  Then  the  police  were  to  sell  after  twelve  months, 
and  it  might  be  a  question  how  far  they  were  warranted 
in  selling  at  an  earlier  period  ;  but  that  is  a  matter  of 
no  oouiequenae  in  this  case.  The  deft,  derives  his  title 
from  one  who  was  selling  under  an  order  made  by  the 
magistrate,  whether  rightfully  or  wrongfully  is 
immaterial.  The  bare  naked  possession  which  the  pit. 
had  was  taken  out  of  him  by  force  of  law,  and  from 
that  moment  the  link  was  broken. 

CBOMFTOic,  J. — It  does  not  appear  to  me  that  this 
person  was  a  finder ;  there  was  a  probability  that  he 
had  obuined  this  tallow  feloniously.  This  action  is 
founded  on  possession,  and  when  once  lie  is  divested 
of  possession,  he  has  no  right  to  fall  back  to  what  be 
calls  his  title  to  the  property.  I  agree  with  my  Lord, 
yon  cannot  say  the  pit.  had  any  properly  at  the  time 
of  the  convention  by  the  defL  The  right  of  posses- 
sion was  gone,  wholly  taken  away  from  him,  and  he 
cannot,  under  those  circumstances,  be  held  to  have  had 
it  reinvested  in  him.  Here  it  seems  to  me  that  the 
poaaession  was  ptoperly  divested.  If  I  were  to  draw 
any  inference  it  would  not  be  in  favour  of  the  pit.  I 
do  not  see  that  whilst  the  pit  had  any  right  m  this 
property  it  was  converted  by  the  defl. 

Blackbuuh,  J.— I  am  of  the  same  of  opinion.  The 
owners  of  the  wharves  burnt  bad  a  special  property  in 
the  goods  warehoused,  and  it  might  be  difficult  to  say 
to  whom  they  belonged,  in  consequence  of  the  mixing; 
but  I  most  pointedly  protest  sgainst  any  soch  notion 
that  the  owners  thereby  lost  any  property  in  tbem : 
they  would  probably  become  joint  tenants.  This 
property  did  not,  and  was  known  not  to,  belong  to  the 
persons  collecting  it.  With  reference  to  the  Polios 
Act  I  hold  that  the  constable  had  authority  st  com- 
mon Uw  to  stop,  take,  and  detain  the  pit.  and  the 
property  in  his  possession  :  (^Lavrence  v.  Bedger,  3 
Taunt.  14.)  Thia  was  not  arcase  where  the  property 
was  unknown.  The  police  held  it  for  the  true  owners, 
and  thetr  possession  was  the  possession  for  the  true 
owners  and  not  for  a  wrong-doer,  and  from  that  time 
any  rights  the  wrong-doer  ever  had,  ceased.  It  was 
the  case  of  a  wrong-doer  with  wrongful  possession 
rightfully  divested.  RtUe  ditaatytd. 

Jjtait  and  £etn>,  pit's  attorneys. 

J.  H,  Filch,  deft.'s  attorney. 


BAIL    OOTTBT. 

Bapettsa  br  T.  W.  SAiniDaaa,  Kai).,  Banlstar-at-Law. 

WedHfdag,  Jm.  S8,  1863. 

Bio.  v.  Mirbbodsk. 

Bogm  and  pogabond — Congilaiitt  hg  auiilatU  over- 

mer — No  avtkoritgfor  the  guarduan. 
Upon  a  eon^laimt  by  on  auiiUmt  -  oveneer  of  a 
parith  tiluate  in  a  poor  law  union  that  aparlg  hat 
deurttd  hi*  wife  and/imilf,  leaving  them  chargo- 
abU  to  nch  parith,  it  it  no  objection  that  the 
gnardiant  of  the  union  hate  not  tanctiond  the  ap- 
pScation. 

This  was  a  mis  calling  upon  the  deft.,  a  justice  of 
GWnoestershire,  to  show  cause  why  a  role  sboold  not 
iaas  direotiog  him  to  hear  Uie  complaint  of  the  assistan t- 
r  of  til*  ptiiih  of  St.  Qwrgs^  Clifton,  a^ainit  one 


lies,  for  running  away  and  leaving  his  wife  and  chiUnii 
chargeable  to  the  parish. 

It  appeared  that  the  parish  of  St.  George  is  in  tW 
Clifton  Union,  and  that  the  guardians  of  sacb  niiio» 
had  not  authorised  tlie  proceedings.  At  the  hetnog 
of  the  complaint  before  Hr.  Hirdionse,  he  asked  tl» 
assistant-overseer  if  be  had  sny  authority  from  tl» 
guardians  to  take  the  proceedings,  and  upon  being  in- 
formed he  had  no  inch  authority,  he  nfnsed  to  heir 
the  complaint,  holding  that  the  aaaistant-ovetster  bad 
no  authority  of  himself  to  proceed.  It  was  now  tea- 
tended  that,  as  the  proceeding  againat  Has  u  a 
rogue  and  vagabond  under  the  5  Geo.  4,  c  83,  i  4, 
was  for  leaving  bis  family  a  burden  upon  the  rttea,  it 
was  for  the  guardians  of  the  union,  who  sow  titm 
have  the  management  of  the  rates,  to  initiate  ra^ 
proceedings,  since  they  may  see  very  good  reason  why 
they  should  not  be  taken  (7  &  8  Vict  c  101,  s.  69)^ 
and  that  the  overseers  bad  no  right  to  incur  such  oats 
without  the  consent  of  the  guardians ;  and  that,  st  all 
events,  it  was  under  the  cirumstances  a  question  for 
the  discretion  of  the  magittrale. 

Pickering,  Q.  C,  in  support  of  the  rule,  w«s  n* 
called  upon. 

Mrllob,  J. — ^The  question  hero  is,  whether  or  sot 
this  is  a  case  in  which  I  ought  to  interfere.  Here  is  a 
complaint  made  by  the  assistant-overseer  of  the  psriili 
against  a  person  who  has  left  his  wife  and  family 
chargeable,  and  Mr,  Mirehousa  no  doubt  bad  m 
honest  belief  that,  as  the  guardians  had  not  autboriwd 
the  proceedings,  they  ought  not  to  have  been  takes  by 
any  one  else.  But  I  think  that  that  is  not  the  comet 
view,  and  that  in  this  case  he  ought  to  have  proceeded. 
Rule  abtohde,  wilhavt  ootU. 

Ridtdate  and  Co.  for  the  deft. 

Meredith  and  Lacat  for  the  applicant. 

Thwiday,  Jan.  29,  1863. 
Thb  Local  Boabd  or  Health  of  Glodcesteb  r. 

Chandler. 
Appeal— i^  4  21    Viet.  c.  43,  t.  i—Cate  ttatei- 

Giving  notice  and  copj/  oatt  to   the  other  mdf 

Time  for. 
Under  the  20  ^  21  Vict.  e.  43,    t.    2,  Ike  app.  w*^ 

within  three  dagi  a/ter  receioing  the  cat*  for  lis 

ftttticet,  trttnimii  the  tame  to  the  court,  "frttgifil 

notice  in  writing  of  mch  appeal,  wiA  a  ccpji  of 

the  cat*  to  *tated  aitd  tigned,  to  the  other  part)  u 

the  proceeding :" 
Beld,  that  (hi*  it  a  condition  precedent  to  thtrigiiU^ 

have  the  eate  let  down  for  argument. 

This  was  a  rule  to  strike  this  case  out  of  the  Crovn- 
paper,  upon  the  ground  that  certain  requintes  of  the 
19  &  20  Vict  G.  43,  had  not  been  complied  with. 

It  appeared  that  an  information  had  been  laid  by  Ui* 
local  board  of  health  of  Gloucester  against  Mr. 
Chandler,  for  an  offence  under  the  Pablio  Health  Act; 
and  that,  upon  the  hearing,  the  jostioes  stated  a  case 
under  the  20  tt  21  Vict  o.  43.  Upon  tbe  argnmest, 
the  Court  of  Q.  B.  objected  to  the  way  in  which  tb* 
case  was  left  to  them,  and  sent  it  back  to  the  jualioe* 
to  rehear  it,  and  then,  if  necessary,  to  state  a  cue. 
The  information,  accordingly,  again  came  on  forheanog, 
upon  which  the  justices  dismissed  the  informstioii, 
subject  to  a  case.  The  case  having  been  prepand  by 
the  justices,  they  caused  it  to  be  delivered  to  the 
app.'s  attorney  on  the  20th  Dec. ;  being  at  the  time 
very  busy,  he  did  not  attend  to  it,  and  on  the  2!nd 
he  looked  at  it,  when  be  found  that  some  words  in 
one  of  the  sections  in  the  Public  Health  Act  qooted, 
but  which  words  were  not  material,  were  omitted. 
Upon  the  29th  he  applied  to  the  two  jostioes  who  baii 
stated  the  case  for  their  insertion,  and  they  insecttii 
them ;  and  on  the  same  day  be  gave  the  dell,  a  oof] 
of  the  cose. 

By  the  20&21  Vict. e. 43,  t.  S,  after  pioWdiDg  fa 
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Bin.] 


FBSLD  0.  MbBBISOM  A!n>  OTRERS — Sko.  v.  Johh  HAsm. 


[aCAS.B. 


tlM  lUtencBt  «f  a  ease,  it  is  eoaetcd  that  "  soeh  party, 
'IweiiiafUr  called  ths  app.,  shall  widiin  three  days 
after  noeinng  sach  case  transmit  the  tame  to  the 
-cout  saned  is  his  application,  first  giving  notice 
ia  writing  of  inch  appeal,  with  a  oopj  of  the  case  so 
ttittd  aadsigned  to  the  other  party  to  the  proceeding 
'in  wbich  the  determination  was  given,  hereinafter 
(died  the  nap." 

nfm,  (2-  C.  appeared  to  show  cause  against  the 
nk,  and  contended  that,  althoogh  according  to  the 
didded  rases  the  notice  and  copy  of  the  case  mnst  be 
gna  to  the  other  side  within  three  days  after  receiving 
tki  cue  bom  the  justices,  yet  in  the  present  instance 
■tkat  rale  wooU  not  apply ;  ^rst,  because  this  was  only 
a  idMard  case,  the  recognisance  and  conditions  having 
bees  oompliad  with  when  the  ease  was  originally 
ititad ;  second,  because,  aa  the  case  wss  defectively 
sUttd  on  the  second  occasion,  the  time  would  not  be- 
gn  to  ran  until  it  was  made  perfect,  namely,  on  the 
imOee. 

IfaesaiMra,  contra,  was  not  called  upon. 

HiLLOB,  J. — It  is  very  clear  in  this  case  that  I 
Boit  hold.  In  oonfomuty  witli  previons  dedsions,  that 
Ua  a  a  condition  precedent  to  the  right  to  have  the 
CHt  Kt  down  for  argument.  When  the  case  wss  re- 
oind  by  the  apps.,  the  time  commenced  to  run,  and 
vim  the  three  days  elapsed  the  case  was  dead,  and 
it  eoold  not  be  revived  by  referring  it  again  to  the 
jmlicta  and  getting  it  altered.  But  even  oonld  it  have 
Iwii  properly  referred  again  to  the  justices  for  altera- 
<(m,  aboot  which  I  aay  nothing,  stUI  it  most  be  done 
ntUa  the  three  days.  It  is  not,  however,  necessary  to 
decide  that,  for  it  ia  clear  that  after  the  three  days 
tie  cue  is  dead.  It  may  be  that  there  are  hardships 
i>  eo  holding,  bat  there  would  be  great  inconveniences 
Knog  froai  relaxing  the  rule.  Suk  abtoltUe. 

Attorney  for  the  apps.,  Lotegrovt,  Oloucester. 

Attonuys  for  the  reps.,  Jonn  and  JiicJiardi, 
(Somtba.  

Fridag,  Jan.  30,  1863. 
(Before  Mr.  Justice  Mbllob.) 
Field  r.  Hekrison  ahd  othebs. 
ftriJk  tfeen — D^mct  qf  pariskprapcrt]/ — Cotti  of 

i»aelio»wai  brought  to  rtcovtr poitutimi  o/eertmn 
fmuu  M  line  occupation  of  A.,  to  which  the 
porith  of  B.  claimed  title.  A  vulry  of  luch 
.foriih  ieiMg  held  ^>on  Iha  tubjecl,  Ihey  molved 
lit  At  action  Aomdbt  defended  by  an  atlomeg, 
«ie  ie/mdad  it  aocordiitgljf,  and  Judgment  vat 
■^timtldg  given  for  tha  pit.,  but  long  after  the 
ffiA  tffieirt  wAo  eoere  ta  o^iEce  at  the  time  of  the 
molt^on  had  gone  out  of  office.  Upon  an  appli- 
otim  for  a  rule  oalliug  upon  luch  pariih  officer! 
lepejihe  coele : 
Bdi,  that  thtf  eoere  not  liable. 

Tbia  was  a  mle  calling  npon  four  parties  who  were 
'the  ehorehwardens  and  overseers  of  the  parish  of  St 
^■diew,  Morwidi,  in  the  year  1859,  to  show  cause 
*1;  th^  should  not  pay  the  costs  of  this  action. 

it  appeared  tlut  in  May  1859  an  action  was  brought 
^  the  pit  to  recover  poaaession  of  some  oottagea  oc- 
capitd  by  the  defta.  To  these  cottages  the.  parish  of 
St.  Aadrew,  Norwich,  claimed  a  right,  the  rents  being 
P>>d  to  the  parish  officers.  Upon  the  action  being 
eeonnoed  a  vestry  was  called  at  which  the  incumbent 
(netdid,  when  it  was  resolved  that  Mr.  Preaton,  an 
etenuy,  dionld  defend  the  action,  and  he  sscordiogly 
^  so.  The  facts  being  turned  into  a  special  ease  the 
Cent  of  Q.  B.  ultimately  gave  judgment  for  the  pit, 
•si  jod^ent  waa  signed  in  Dec.  1861. 

'Vamlri  Q-  C.  showed  cause,  and  argued  that  the 
IVbatiao  could  not  be  supported— first,  because  the 
tUoMy  waa  not  retained  by  the  parish  officers ; 
"Mid^,  because  being  out  of  office  they  have   no 


parish  funds  ont  of  wbioh  to  pay  the  ootta.    He  n- 
ferred  to 

ButMason  r.  GreoHUOod,  4  El.  &  Bl.  334. 

JTemes,  in  support  of  the  rule,  contended  that  tha ' 
court  would  see  who  were  the  parties  really  defending 
and  make  them  responsible  for  the  costs ;  that,  as  the  de- 
fence was  carried  on  at  the  instance  of  the  pariah,  those 
officers  who  were  in  office  at  the  time  they  were  oiigi- 
natad  were  the  partiea  liable  {Doe  dan.  tfaslen,  10 
B.  &  C.  615),  they  being  at  the  time  the  parties  in 
whom  was  the  legal  estate.  Cw,  adv.  iwA. 

Jan.  30.— Hia  Lordship  to-day  said,  he  had 
considered  the  question,  and  was  of  opinion  that  the 
rule  must  be  discharged ;  that  he  had  only  hesitated 
in  order  to  consider  the  effect  of  the  case  of  J)oe  dem. 
Mattert,  but  he  was  quite  clear  that  the  churchwardens 
and  overseers  could  only  be  liable  in  their  corporate 
capacity,  and  if  so,  being  no  longer  in  office  they 
could  not  be  charged.  The  rule  therefore  would  be 
discharged,  but  without  costs. 

Ride  diteharged  wUhmit  eotU. 


OBOWK  OASXS  BESERVED. 

Beponed  by  Jou  iHoimos,  Esq,,  Barristar^it-Law. 

Saturdag,  Jan.  24,  1863. 

(Before  Eble,  C.  J.,  Kkatmo  and  Blackburit,  JJ., 

Wilde,  B.,  and  Mellob,  J.) 

Bko.  v.  Johx  HASnc. 

EmhezzlemeiU — Building  toaetg—  Seeretarg — 7  ^8 

Oeo.  4,  e.  S9,  s.  47. 
Bg  the  certified  rules  of  an  enrolled  ben^   building 
tocietf,  mortgagee  wsre  directed  to  be  nude  to  the 
trutteet,  and  the  reden^tion-uuin^  to  be  paid  to  tie 
direetort;  and  it  leae  no  part  ^  die  teeretarjfe 
dutjf,  at  preteribei  bg  the  ndet,  to  receive  lubterip- 
Hont  or  other  monegi  for  the  eocietg.     The  eoerw 
of  butSneti,  however,  woe  that  At  numagement  of 
the  eoaieig  wai  2^  alnumt  entireig  to  the  tearetarg, 
and  hefrequentb/  rtoaved  lubieriptiont.    The  utort- 
gageswere  made  to  the  tnuteet,  but  when  redeemed 
the  moneg  wat  paid  to  the  iterelarg  for  the  trut- 
teet.    The  teertarg  having  emheuled  the  redemp- 
tion-moneg  upon  a  mortgage  to  paid  to  him: 
Hdd,  tpon  an  indictment  under  the  7  <fS  C«o.4,e.27, 
I.  47,  that  the  jury  were  warranted  upon  this  evi- 
dence in  finding  that  the  moneg  wai  received  bg  nr- 
tueqfhii  employmtnt  and  for  hit  mattere. 
Case  reserved  by  Keating,  J. 
The  prisoner  wss  indicted  at  the  special  eommission 
at  York,  on  the  SSnd  Deo.  1862,  for  that  he,  being 
employed  as  servant  by  the  Trustees  of  "  The  Don- 
caater  Permanent  Benefit  Bnilding  and   Investment 
Society"   (naming  them),  did,   as  such  servant,  by 
virtue  of  his  employment,   receive  436<.  8s.  3dL,  for 
and  on  account  of  the  said  trustees,  and  emiwuled  tb« 
same. 

The  society,  whioh  liad  been  established  some  fonr- 
teen  years  ago  under  the  above  name,  waa  duly  en- 
rolled and  its  rules  certified;  a  copy  of  them  is 
annexed  for  reference,  and  forms  psrt  of  the  esse.  Ita 
object  was  to  enable  members  to  obtain  from  it  loaua 
by  way  of  mortgage  on  their  real  property,  each  mem- 
ber contributing  10s.  annually  for  foorteen  years,  and 
having  credit  for  the  amount  subscribed  on  paying  off 
his  mortga^ 

The  prisoner  had  been  secretary  to  the  sooiety  from 
its  commenoement  He  was  the  only  paid  officer,  and 
the  management  of  the  affun  of  the  society  was  left 
almost  entirely  to  him.  The  course  of  business,  aa 
prescribed  by  the  rules  of  the  society,  had  not  been 
strictly  adhered  to.  The  subaoiiptionB  were  not  always 
received  by  the  stewards,  but  frequently  by  the  pri- 
soner, who  also  made  entries  in  the  stewarda'  books. 
The  mortgages  were  always  made  to  the  trustees ;  but 
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Reo.  v.  Johx  Hastuc 


LC  Cia.  B, 


'wlien  redeemed,  the  money  wu  paid  to  the  priaoner  as 
necrelarj,  bat  for  and  opoo  recaiptt  signed  by  the  four 
tmatees. 

In  Feb.  1860  the  prisoner  inforned  the  solicitor  of 
the  society  that  John  Townend,  a  member,  wu  abont 
to  pay  off  his  mortgage,  426/.  8<.  SeL,  and  brouglit 
the  deeds  to  the  solicitor,  who  tbereapon  indorsed  the 
osnal  form  of  receipt  on  the  mortgage-deed,  and 
obtained  the  signatares  to  it  of  the  four  tmatees 
named  in  the  indictment.  On  the  13th  Feb.  1860 
T«wnend's  solicitor  attended  at  the  office  of  the 
society's  solicitor,  got  the  deeds  and  receipt,  and 
(hereupon  paid  to  the  prisoner  the  snm  of  4362.  8f.  3d. 
which  he  embezzled.  None  of  die  trostees  were  present 
when  the  money  was  paid. 

It  was  objected  that  the  prisoner  ooald  not  be  said 
to  be  serrant  to  the  trostees,  nor  to  hare  receired  the 
tnoDey  by  rirtne  of  his  employment  as  such,  inasmoch 
as  bin  duties,  ss  defined  by  the  certified  rules,  did  not 
include  the  receipt  of  the  moneys  embezzled. 

I  was  of  opinion  that  the  actual  course  of 
businees  as  proved,  though  not  in  strict  accordance 
with  the  rules,  was  endenoe  for  the  jury  that  the 
■prisoner  leceired  the  money  in  qnesUon  by  Tirtue  of  his 
«mployment  as  serrant  to  the  trustees. 

The  jury  found  that  he  did  so  receive  it,  and  found 
liim  Guilty. 

I  respited  the  judgment  for  the  opinion  of  the 
Court  of  Criminal  Appeal  whether  the  conviction  was 
eight  H.  S.  Keatiho. 

The  following  mlea  of  the  sodety  were  refened  to 
in  the  argument  of  the  prisoner's  counsel : — 
V.  Seatlari/. 

I.  The  secretary  shall  attend  all  meetings  of  the 
-society  and  directors  at  the  time  named  for  the  oom- 
jnesoement  of  imch  meetings,  or  if  unable  to  attend 
«nust  appoint  some  other  shareholder  to  the  satisfaction 
-of  the  president  or  directors  to  act  in  his  stead  ,and 
■also  give  a  aatisfaetory  reaaon  for  bis  abaenoa,  or  be 
fined  5s. 

S.  H*  shall  enter  minutes  of  all  resolntions,  trans- 
4Mtions  and  business  of  the  society  in  a  rough  minute- 
book,  the  same  shall  be  iairly  copied  into  another, 
which  shall  be  read  to  the  next  meeting,  both  shall 
h»  aigned  by  the  president  He  shiUl  keep  the 
«oooants  of  the  sooie^  in  a  siaiple  and  correct  maqner 
sn  books  to  b«  movided  for  the  purpose,  whioh  books 
and  also  the  bank-book  be  shall  produce  at  aaeh 
meeting  of  the  aoeiety  and  directors,  or  pay  St.  for 
«aeh  neglect ;  be  sbidl  also  send  the  dronlars  and 
notices,  and  eoodnct  the  correspondence  of  the  aooiety 
under  the  direetion  of  the  board  of  directors. 

3.  He  shall  call  at  the  society's  bankers  for  the 
bank-book  on  Uie  aeooud  morning  after  each  snbacrip- 
tkm  meeting,  and  should  the  treasurer  not  have  paid 
IB  the  money  received  by  him  he  shall  immediately 
^ve  information  thereof  to  the  president.  He  shall 
also  inform  the  president  of  anything  that  may  come 
Co  his  knowledge  which  may  b«  of  advantage  or  dis- 
advantage to  the  society. 

4.  He  shall  make  out  an  inventory  of  all  saeorities 
in  the  strong  box,  and,  from  time  to  time,  eoriect 
copies  of  such  inventory  for  each  of  the  tmatees. 

5.  He  shall  assist  the  auditors  to  examine  the  ao- 
oonnta,  and  shall  prapare  a  report  at  each  half-yearly 
audit  and  read  the  same  to  the  next  meeting. 

XVIIT.  BtiimptSott  <if  Mortgagtt. 
3  If  any  shareholder,  having  executed  a  mortgage 
to  this  society  for  money  advanced,  be  deurous  to  pay 
off  or  satisfy  the  same,  he  or  she  shall  be  at  liberty  to 
do  so  by  paying  to  the  directors  at  onoe  a  fine  of  lOs. 
f«r  share,  together  with  all  the  subscriptions  that 
would  then  bMome  due  on  the  share  or  shares  so  ad- 
Tanced  up  to  the  end  of  fourteen  yean  from  the  date 
«r  commencement  of  the   same,   und   iu   eousidera- 


tion  of  aocb  prompt  payment,  discount  at  tbi 
rate  of  5  per  cent  per  annum,  aocotduig  to  Joaa^ 
Tables,  shall  be  allowed,  and  on  the  receipt  of  such 
future  subscriptions,  together  with  all  fines  and  olhw 
charges  due  on  the  share  or  shares  so  paid  np,  tbt 
directors  shall  order  the  trustees,  at  the  cost  of  tke 
owner,  to  indorse  a  receipt  or  acknowledgneit  on  tin 
mortgage,  according  to  6  &  7  Will.  4,  c  32,  s.  J,  lad 
therewith  to  deliver  np  to  the  said  member  all  deeds  sad 
other  documents  in  their  custody  relating  to  the  pro- 
perty so  released  or  discharged. 

Campbell  Forter  for  the  prisoner  — ^First,  the  money 
embexzled  was  not  received  by  virtue  of  the  prisoiter'i 
employment  The  offence  occurred  before  the  24  &  tS 
Vict  c  96  came  into  operation,  and  was  under  7  Get 
4,  c  29,  s.  47.  This  was  an  enrolled  benefit  bnil^ 
society  under  the  6  jc  7  Will.  4,  c.  32,  s.  4 ;  a3d  by  tin  - 
10  Gee.  4,  c  56,  which  is  incorporated  into  that  Act, 
the  society  has  power  to  alter  and  amend  its  nlei. 
The  amended  rules  were  enrolled  and  certified  in  I860. 
The  altered  rules  are  made  binding  on  the  society:  (10 
Geo.  4,  c.  56,  s.  8  ;  18  &  19  Vict  c  63,  s.  27.)  Ihs 
rules  prescribe  the  duties  of  the  officers  of  the  sodely, 
and.amongthem  the  duties  of  the  secretary.  Tbeyti* 
in  the  nature  of  a  statutory  enactment  It  was  bo 
part  of  the  secretary's  duty,  ss  prescribed  by  the  raid, 
to  receive  money ;  nor  was  any  one  to  pay  money  to 
him  under  the  roles.  And  in  the  present  initasce 
money  to  be  paid  on  the  redemption  of  any  mortgip 
security  is,  by  rule  18,  to  be  paid  to  the  directors  wbtsi 
duty  it  was  to  receive  the  money  in  question.  Is 
Rex  V.  ThorUf,  I  Moo.  C.  C.  343,  a  semnt  of  a 
carrier  employed  to  look  aftar  the  goods,  but  not  in- 
trusted with  the  receipt  of  money,  was  held  not  to  bt 
within  the  7  &  8  Geo.  4,  c.  29,  s.  47.  In  that  esie, 
as  in  the  present,  the  psrty  paying  handed  the  nmuy 
to  the  servant,  believing  that  he  bad  authority  to  »• 
ceive  it  So  in  Xts  v.  Prince,  Moo.  Se  H.  11, 
where  the  prisoner  waa  in  the  habit  of  dis- 
counting bills  for  a  person,  and  was  indicted  md* 
the  52  Geo.  3,  c.  63,  for  unlawfully  negotiating  aid 
applying  to  his  own  use  a  bill  of  exchange  depoaitsd 
with  him  as  sgent  for  the  owners,  it  was  held  that  bt 
was  not  an  agent  who,  in  the  exercise  of  his  funotioei, 
had  received  a  security  and  afterwarda  embeiilcd  it 
within  the  meaning  of  that  statute. 

Erus,  C.  J. — To  my  mind,  the  whole  question  tont 
on  the  effect  of  the  oourse  of  bosiness  in  which  tb 
prisoner  wss  employed  by  the  sodety.  An  employmeit 
may  be  inferred  from  the  course  of  business  as  well  •• 
from  an  express  contract  In  thia  case  it  appears  that 
the  mortgages  were  always  made  to  the  tmsteei,  bit 
when  redeemed  the  money  was  always  paid  to  tha  pri- 
soner in  the  first  instance.    That  is  the  evidence. 

FotUr. — The  money  is  paid  in  diachaige  of  tht 
security  to  the  sodety. 

Wilde,  B. — The  employment  does  not  depend  on 
whst  the  prisoner's  dutisa  were,  but  it  was  a  quetliaa 
of  fact,  what  was  he  employed  upon  ? 

/Vuter. — Secondly,  it  is  submitted  that  the  piiaonsr 
did  not  receive  the  money  on  sccount  of  his  msstsn. 

Blackbdbic,  J. — Tou  would  not  dispute  that  the 
sodety  might  have  employed  the  clerk  to  receive  tbii 
money  for  them.  Then  the  question  still  is,  wutbt 
prisoner  employed  to  receive  it  for  them  ? 

roster.— In  Rtg.  v.  Harrii,  23  L.  J.  110,  M.C;  6 
Cox  C.  C.  363,  where  a  person  waa  employed  to  gnsd 
com  at  the  mill  in  a  county  gaol,  and  he  embtiiled 
the  money  pud  for  gome  com  sent  in  to  him  impro- 
perly by  bis  superior  officer  to  be  ground,  it  wu  lield 
that  ha  did  not  rscdva  the  money  on  account  of  bis 
masters.  So  here,  the  trustees  had  uo  right  to  employ 
the  prisoner  to  receive  the  mortgage  money.  Ra  v. 
BaUy,  2  Moo.  C.  C.  257,  was  also  ated. 

Erlb,  C.J. — The  case  finds  that  the  oonrts  of 
busiueu  was,  that  the  niottgngea  were  alwtya  made  to 
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the  tnnttes,  bnt  when  redeemed  the  money  was  at- 
mja  (aid  to  the  prisMier  on  their  behalf.  That  was 
tju  cooiM  of  bosiDesii,  and  it  was  eridenca  for  the 
jaiy  that  he  waa  so  employed  by  the  trustees  as  his 
DMter  to  reeem  money  on  their  behalf. 

Manh  (/Toimqr  with  bim),  for  the  praneo&n,  was 
Mt  called  npon. 

Erie,  G.  J. — We  are  all  of  opinion  that  the  con- 
tietioa  oogfat  to  be  affirmed.       Conticlion  affirmed. 


Jam.  24  oad  31,  1863. 
Kce.  e.  Geobob  Walton  and  Joseph  Ooden. 

Dtma»£»g  jm/ptrty  with  memaees— Proof  of  menace 
—2*  4  25  VieL  e.  96,  *.  45. 

Cwfar  de  24  #  25  Viet.  c.  96,  >.  45,  which  reiUet  to 
iaumdiag  propertg,  40.,  mth  mennest  or  bg  force, 
Ae  mtaaet  matt  be  of  tueh  nature  and  extent  at 
to  mutttie  the  mind  of  the  pertou  on  lohom  it  ope- 
rate,  amd  take  awaf  from  hit  actt  that  element 
<if  free  mAmtarg  action   tehich    alone   conititaltt 


It  ka  fftutiatftr  Aejvrg  whether  the  evidence  in  a 
ftrttenlar  cote  comet  within  that  principle. 
Caae  reaerred  for  the  opinion  of  tliin  court  by  the 
Chaimian  of  the  Sessions  for  the    West    Riding  of 
Teffcdiire. 

The  prisonera  George  Walton  and  Joseph  Ogden 
«cn  iodietad  before  me  at  the  Intermediate  Sessions 
ftr  the  West  Riding  of  Yorkshire,  holden  at  Sheffield, 
« the  8th  Dm.  1862. 
The  following  is  a  copy  of  the  indictment : — 
"  West  Riding  of  Yorkshire,  to  wit — ^The  jurors  for 
<mr  Lady  the  Queen,  npon  their  oath  present,  that 
Jonph  Ogdea  uid  George  Walton,  on  the  2nd  of  Dee. 
in  tin  year  of  onr  Lord  1862,  with  menaces  did  felo- 
lioiidy  demsnd  of  James  Bmdshaw  the  money  of  him 
the  aid  James  Bradshaw,  with  intent  the  said  money 
fno  the  said  James  Bradshaw  feloniously  to  steal, 
Isband  carry  away,  against  the  furm  of  the  statnte  in 
■ch  case  made  and  provided,  and  against  the  peace  of 
oar  Lidy  the  Qneen,  her  crown  and  dignity. 

Aodthe  jnron  aforesaid,  npon  their  oath  aforesaid,  do 
hithw  present,  that  the  said  Joseph  Ogden  and  George 
ViHott,  on  the  said  2nd  day  of  Dec,  in  the  year  of  onr 
Lotd  1862.  fira  shillings  and  sixpence  in  money,  of  the 
irawj  of  James  Bradshaw,  feloniously  did  steal,  take 
md  carry  away,  against  the  peace  of  our  Lady  the 
Qneen,  ijer  crown  and  dignity,  and  against  the  form  of 
tte  statute  in  such  case  made  and  proTided." 

The  case  for  the  prosecution  was,  that  J.  Bradshaw 
ns  iadebted  to  Thomas  St«nforth  in  the  sum  of 
a  7i.  id.  for  arrrars  of  rent,  and  that  on  the  2nd  day 
of  Dee.  but  Benjamin  Wilson  Stocks,  the  agent  for  the 
•ud  Thomas  Stainforth,  signed  an  authority  to  Samuel 
UUfield,  a  bailiff,  to  make  a  distress  upon  Bradahaw's 
ageods  for  such  sum. 

Between  twelve  and  one  o'clock  on  the  same  day 
■lohn  Parkin,  clerk  to  Stocks,  took  the  said  authority 
■o  the  Spread  Eagle  pnblic-hnnse,  and  there  saw  John 
Kihur,  Uldfield'a  deputy.  The  prisoner  Walton,  who 
a  also  a  self-appeinted  bailiff,  was  there,  and  he 
Tolanteered  10  go,  and  went  with  Purkin  and  Kilner 
to  Brad:ihaw's  bouse,  and  had  the  opportunity  ot  see- 
ing the  authority. 

No  distress  was  made,  as  Walton  and  Parkin,  who 
trad  the  door  of  Bradahaw's  home,  fonnd  it  locked, 
Kilner  being  on  the  opposite  side  of  the  ro^d. 

The  written  authority  was  retiu-ned  to  Oldfield,  who 
gne  no  inalmctions  or  anth.<rity  to  either  of  the 
pciaooen  to  proceed  in  tlie  matter  of  the  said  distiess. 

About  half-put  three  the  same  afternoon,  the  pri- 
axier  Waltoa  went  with  the  prisoner  Ogden  (who  is  a 
self-appointed  bailiff  also)  to  Bradahaw's  house,  and 
dcmaoded  the  money  owing  to  Mr.  Stainforth,  stating, 
that  if  it  was  not  paid,  they  had  a  warrant  from  s 
[Mao.  Cas.— Vol.  II.] 


magistrate,  and  would  break  open  the  door  and  make 
the  distress ;  bnt  that  if  Bradshaw  would  pay  them 
St.  6d,  tot  expenses,  and  sign  an  I  0  U  for  the  debt, 
payable  to  Mr.  Stocks  at  the  rate  of  Is.  per  week,  they 
would  be  satisfied  One  of  the  prisoners  shook  the 
door  of  the  house. 

The  prosecutor  hesitated,  and  Ogden  then  left  for 
a  minute  and  returned  with  a  policeman.  Nothing, 
howerer,  waa  stud  as  to  what  the  policeman  was  to 
do.  The  policeman  waa  not  told  to  speak  to  the  pro- 
seentor,  and  the  policeman  did  not  speak  to  the  prose- 
cntor.  The  policeman  had  only  been  told  that  the 
prisoners  had  a  distress  to  make  and  were  afraid  of  • 
disturbance. 

After  the  appearance  of  the  policeman  the  prosecutor 
agreed  to  pay  the  5«.  6dL  and  followed  the  prisoners 
to  a  neighbouring  dram-shop  and  there  paid  them. 

The  prosecutor  believed  the  prisoners  had  power  and 
authority  to  distrain. 

It  was  objected,  by  the  counsel  for  the  prisoneia, 
that  the  evidence  did  not  show  such  a  menace  as  is 
oontonplated  by  the  24  &  25  Vict  c  96,  a.  45,  upon 
which  the  first  count  of  the  indictment  was  framed,  and 
that  the  menaces  must  be  of  the  same  nature  as  if  the 
money  had  been  delivered  in  consequence  of  them, 
would  have  constituted  the  offence  of  robbery,  and 
that  the  evidence  ahowed  that  the  money  had  been 
obtained,  bnt  did  riot  prove  a  robbery;  and  the  counsel 
for  the  prisonen  further  contended  that  the  prisoners 
could  not,  on  the  indictment,  be  convicted  of  simple 
larceny,  fur  if  any  offence  was  proved,  it  was  that  of 
obtaining  money  by  false  pretences,  and  that  therefore 
the  indictment  was  bad. 

I  overruled  the  objections,  and  directed  the  jmj 
that  the  words  and  conduct  of  the  priaoners,  if  the 
jnry  believed  the  facts,  eonstitnted  a  menate  within  th» 
meaning  of  the  statute. 

The  jury  said  they  considered  the  statement  made 
by  the  prisoners,  that  they  had  a  wnrrant  signed  by 
a  magistrate  (which  was  tmtrue),  supported  by  their 
procuring  «  policeman  to  give  them  a  supposed  au- 
thority to  braak  into  the  honse,  and  showing  the 
intent  by  violently  shaking  the  door  was  s  menace 
within  the  meaning  of  the  Act. 

The  jury  found  lioth  prisonen  guilty  generally,  and 
I  sentenced  the  prisoners  to  six  months'  imprisonment 
with  bard  labour,  bnt  reserved  the  question  for  the 
opinion  of  this  court,  whether  the  objections  to  the  in- 
dictment and  conviction  were  well  fonnded. 

Wilson  Ovbremd,  Chairman. 

Jan.  24. — Fermm  BtoeUtirii  for  the  prisoner. — This 
conviction  cannot  be  sustained.  The  pomt  turns  upon 
the  meaning  of  the  word  "  menaces,"  in  the  24  &  25 
Vict  c.  96,  s.  45.  Then  is  no  case  reported  of  a 
conviction  in  which  the  menace  has  not  been  of  vio- 
lence to  the  person ;  here  it  is  directed  to  a  seizure  of 
the  prosacutar's  property.  In  Roscoe  upon  Evidence 
in  Criminal  Cases,  928,  3rd  edit.,  it  is  said :  **  With 
regard  to  the  menaces  they  must  be  of  the  same  nature 
ax,  if  the  money  had  been  delivered  in  consequence 
of  them,  would  have  constituted  the  offence  of  robbery. 
In  the  same  manner,  the  force  used  must  be  snch  as 
would  have  been  sufficient  to  render  the  taking  a 
robbery."  Here  the  money  was  obtained  by  the  pri- 
soners saying  that  they  had  a  warrant,  and  that,  if  the 
money  was  not  paid,  they  would  break  open  the  prose- 
cutor's door  and  distrain  ;  and  the  prosecutor  believed 
that  the  prisoners  had  authority  10  distrain.  This 
was  more  like  obtaining  money  by  false  pretences  than 
a  demand  of  money  with  menaces  or  by  force.  It  was 
an  endeavour  to  give  greater  weight  to  the  false  pre- 
tence that  they  had  a  warrant  to  distrain :  (Arcb- 
bold'sCrim.  Law36l,  edit  1862.)  Secondly,  as  to 
the  count  for  Isieeny.  [Eble,  C.  J. — Sect.  49  helps 
yon  on  your  way  in  arguing  this  point :  "  It  shall  be 
immstofial  whstbtr  the  menaoes  or  threats  bereinbefbre 
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mantioned  be  of  noltnoe,  injarj,  or  acoassUon,  to  be 
caoaed  or  nude  by  the  offender  or  by  any  other 
pereon."] 

Bonnaf  for  the  proMcation. — ^Anaming  that  the 
menaces  should  be  soeh  aa,  if  the  monejr  had  been  deli- 
vered in  consequence,  to  oonatitnta  robbery,  still  there 
was  safficient  eridence  to  support  the  oonriction  in 
this  case.  Witli  respect  to  "  tlie  patting  in  fear,"  which 
is  an  ingredient  aometimea  in  the  case  of  robbery,  it  is 
treated  in  I  Bass,  on  Crimes,  879,  first,  with  recoct  to 
those  cases  in  which  the  fear  excited  has  been  of 
iiuary  to  the  person ;  secondly,  of  iiyary  to  the  pro- 
perty ;  and  thirdly,  of  injury  to  the  character  i 
(Avtro's  case,  0.  B.  1760,  Spmcer't  case  and^tMon's 
caaea  referred  to  in  I  Boss,  on  Crimes,  881-8,  were  then 
tead.)  [Wilde,  B. — All  these  cases  are  threats  of 
the  deatmotion  of  property.  Hklu>b,  J. — In  the 
present  case,  the  preaenoe  of  the  policeman  was  likely 
to  sllay  any  fear  of  personsl  Tiolence.]  Secondly,  as 
to  the  count  for  larceny.  This  waa  within  the  principle 
of  obtaining  money  by  a  fraudulent  abuse  of  legal  pro- 
ceaa,  which  amonnts  to  larceny :  (S  Boss,  on  Crimea, 
54-5.)  The  iDstancea  given  tbeia  are  where  a  man 
iuteoding  to  steal  a  horse  takea  out  a  replerin,  and 
baling  thereby  got  the  horse  from  the  sheriff  rides 
away  ;  and  so  also,  where  by  fraudulently  detiTcring 
•D  ejectment  and  obtaining  judgment  against  the 
easoal  ejector,  a  person  gets  possession  of  a  boose,  and 
takes  the  goods,  intending  to  steal  them.  The  follow- 
ing anthorities  were  then  referred  to  :— 

1  Hawk.  P.  C,  e.  33,  s.  13 ; 

2  EastP.  C,  c.  16,s.96; 

JiKB  V.  Nevlmd,  2  Leech  C.  C,  731  ; 

Rtg.  NorUm.  8  Car.  &  P.  671. 
The  presaiit  case  is  sunilar  to  the  oaaea  where  money 
haa  been  obtained  by  riog-dcopping,  which  amonota  to 
larceny :  (Aer  r.  Walton,  2  Leacli,  640.)     [Black 
BOBS,  J. — Tliat  class  of  cases  turns  on  the  point  that 
the  property  has  not  been  parted  with.] 

Femon  BlacUmm  in  reply, — All  the  caaea  quoted 
IB  support  of  a  conviction  npon  the  first  count  are  caaea 
of  threata  of  injury  to  the  person  or  of  the  destmetion 
of  property.  Here  the  threat  was  only  of  putting 
legal  process  in  force,  and  the  proaecator  parted  with 
hia  property  onder  that  false  pretence. 

Cw.  adv.  mJl. 
J<m.Sl. — Wilde,  B. — ^Theqnestion  in  thiscase  tarns 
npon  the  proper  constractiun  of  the  24  Sc  35  Vict.  e.  96, 
a.  45.  Tlie  section  is  in  these  words:  "  Whosoever 
shall  with  menacea  or  by  force  demand  any  property, 
chattel,  money,  valnable  aecority,  or  other  valuable 
thing  oi  any  person,  with  intent  lu  sieal  the  aame, 
shall  be  guilty  of  felony,"  &c.  There  are  many  de- 
mands f<>r  muney  or  property  acooiiipanied  by  m<-naees 
or  threats,  which  are  obvionsly  not  criminal,  nor  in- 
tended to  be  made  ao.  Thus,  in  a  case  of  disputed 
title  to  personal  property,  a  man  may  threaten  hia 
opponent  W'th  peraonal  violence  if  he  doea  not  relin- 
qniah  the  aubject  of  dis|>ute,  and  he  would  not  be 
within  the  intention  of  this  statote.  Other  instances 
would  offer  themselves  upon  a  little  consideration. 
Where,  then,  is  the  proper  limit  to  the  operation  of 
this  section  r  It  is  to  be  found  in  the  words  "with 
intent  to  steal."  Nothing  is  said  about  "  violence  "  in 
conjunction  with  menaces,  still  less  of  violence  to  the 
person  aa  dixtinct  from  violence  to  property.  There  ia 
no  express  limit  except  in  the  words  "  with  intent  to 
steal."  Now  a  demand  of  money  with  intent  to  ateal, 
if  anoceasful,  must  amount  to  atealing.  It  is  impos- 
sible to  iinugine  a  demand  for  muney  with  intent  to 
(teal,  and  the  money  obtained  upon  that  demand,  and 
yet  no  htealing.  The  question  then  ariaes,  what  are  the  in- 
cidents attending  the  procurement  of  money  or  proprrly 
hy  menace  or  threats  necessary  to  conntitnte  stealing  ? 
It  Is  said  in  3  East,  P.C.,  o.  36,s.  3,  "the  Uking  in  all 
cum  muat  be  i^aiiist  or  witbont  the  oooaeat  of  the 


owner   to  conatitnte    larceny   oi   robbery."    On  tbe 
other  hand,  it  is  said  at  the  same  place,  "  a  eolimaUa 
gift  which  in  truth  is  extorted  by  fear,  amounts  ts  a 
taking  and  trespass."      These  two   pssiages  of  the 
learned  writer,  when  taken  together,  appear  ts  defies 
tba  oflrnoc  of  atealing  in  the  caae  of  nmiacea.    Far  if 
a  man  ia  induced  to  part  with  pniperty  through  feartr 
alarm,  he  ia  no  longer  acting  aa  a  free  agent,  and  is 
no  longer  capable  of  the  consent  above  referred  to. 
And  accordingly,  in  the  eases  cited  in  rrgument,  the 
threatened  violence,  whether  to  person  or  property,  wu 
of  a  character  to  prodooe  in  a  reaaonable  nun  sume 
degree  of  alarm  or  bodily  fear.    Tbe  degree  of  soch 
alarm   may  vary  in  different  caaea.    Tlie  eanatid 
matter  is,  that  it  be  of  a  nature  and  extent  to  unsettle 
the  mind  of  the  penon  on  whom  it  operate*,  and  take 
away  from  his  sou  that  element  of  free  velmtary 
action  which  alone  coostitotes  consent.    Mow  te  spp^ 
this  principle  to  the  present  esse.     A  dmat  or  «KaM» 
to  execute  a  distress-warrant  is  not  neceaaarily  of  a 
character  to  excite  either  faar  or  alarm.     On  the  otker 
hand  the  menace  may  be  made  with  aneh  geatnre  sni 
demeanour,  or  with  anch  nnneoeaaarlly  violent  acta, « 
nnder  soch  circanistances  of  intimidatian,  as  to  ba<e 
that  effect.    And  this  shoold  be  decided  by  tbe  jaiy. 
Now,  in  tfaia  case  there  wss  evidence  very  proprr  ts 
be  left  to  the  jury  to  rsise  tbe  above  question.    Bit 
the  chairman   left  no   such   question    to  them,  aod 
directed  them,  aa  a  matter  of  law,  that  the  condnct  rf 
the  priaonera  (if  believed)  constituted  a  menace  within 
the  atatnte.    Our  judgment,  that  thia  oonvietisn  can- 
not be  sustained,  is  foiuided  entirely  on  tliis  grennd. 
CoBpietion  qunked. 

Jan.  34  wul  .31,  1863. 

Reg.  r.  B.  J.  Fbanklako. 

Indicttaeat — Partneri  —  Joint-ttock    cotnpamf—  Cor- 

poroHoH. 
The  pritoner  vai  inHeled  for  embexzlvig  tie  i»a»e$ 
of  T.  B.  and  olktrt,  hit  matters  ;  and  the  evideiet 
VKU  thai   T.  B.  wat  a  partner  in  a  ooipami9f 
more  than  Iveutg  penont,   and  that  theg  tilled 
Ihemtelvet  "  The  K.,  M.  and  II.   Coal  Cmapaagr 
(Limited),"    irhich  name  woa    painted   over  the 
office  door ;  and  that  the  tharet  were  trani/rraUe 
without  the  content  of  the  other  partnert,  and  Ihti 
a  thare-Mjer  wat  ktpt.      There  wat  no  formal 
pro'f  qf  the  compaai/  being  regittrrtd  niter  lie 
Joint  Stock  Companiet  Acf,  or  <{f  itt  being  a  cor- 
poration: 
Ueld,  that  the  indictment  properlg  hud  the  awaqr  at 
beUmging  to  A.  B,  and  oihert. 
The  following  case  waa  reserved  by  the  Chaiiman 
of   the   West  Riding   Intermedista    Sessions,    beld  at 
Shefileld,  on  the  8th  Dec.  1862,  for  the  opinion  of  this 
court: —  • 

The  prisoner,  Biehsrd  John  Frankland,  was  tried 
before  me,  at  tbe  Intermediate  Sesstona  for  tbe  West 
Rilling  of  Yorkshire,  beld  at  Sheffield,  on  the  8lh  Dec 
1862,  upon  an  indictment  framed  on  tbe  68th,  7  lit 
and  72Dd  aectiona  of  the  Larceny  Act  (tbe  2*4  &  ii 
Vict.  c.  96),  on  a  charge  of  feloniously  eipbezjiing 
three  several  sums  of  1U<,  U.  lOt.  and  6L  13*-, 
within  the  space  of  six  montha,  while  employed  as  a 
'  cleik,  from  Thomaa  Bolland  and  others,  hia  maaten. 

The  first  witneaa  called  on  behalf  of  tbe  proseca- 
tion,  Philip  Cooper,  proved,  in  hia  examination  in 
chief,  that  he  waa  the  manager  of  the  Botherfaao, 
Maaborongh  and  Holmea  Coal  Company  (Limiied), 
that  T.  BolUnd  was  one  of  the  partneta  in  that  com- 
pany, and  that  there  were  several  other  partners. 

The  prisoner's  counsel  objected  to  tbe  last  question, 
and  the  answer  elicited,  on  the  gronnd  that  the  namM 
of  the  partners,  and  whether  more  tiian  two,  wuold  ap- 
pear from  the  partnenbip-deed  of  tin  company. 
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I  mmU  the  abjeotioa,  and  the  qoestion  and 
«n<r  were  idmitted. 

Tke  prinoer'*  dotiee  were,  u  seeretiry  and  cashier 
«f  the  eoopuj,  to  receive  all  the  moneTS  for  the  coals 
mU,  sod  enter  them  in  the  easfa-book,  and  aoeoant 
ftr  tbtm.  Id  September  last  the  witness  examined  his 
smuts,  and  spoke  to  the  prisoner  aboat  them,  and 
tdd  him  be  had  reoeired  moneys  which  be  bad  not 
attooDled  for,  and  bad  sold  eosls  and  not  given  receipts. 
Ba  (sid  he  was  very  serionsly  wrong  in  bis  coal 
ttSMsts,  and  that  he  had  reosiTed  seretal  snms  which 
Is  bad  not  aocoanted  for,  and  witness  lecommended 
liB  to  gire  an  aoeoant  of  tbem.  He  then  made  oat 
sisesowitof  sonu  which  he  had  received,  amonoling 
teSOk  Sf.  id,  which  be  said  was  correct,  so  far  as 
kteoeld  rsoolleat,  but  there  were  still  some  other  soma 
<U(b  he  ooold  not  acooont  for.  He  said  be  was  verjr 
my  for  what  be  had  done,  and  wonid  be  very  glad 
ts  give  evny  assistance  in  nnnvelling  the  acconnts. 

Ten  days  afterwards  be  banded  in  another  HCcoant 
<f  Bxmejrs  reoeired  by  him  and  not  aceonnted  for, 
viacli,  with  the  first  aeooant,  amoanted  to  448L  lit. 
Be  laid  be  had  spent  a  good  deal  in  postage  stampe 
ad  travelling  expenses,  and  on  the  same  day  he 
baded  in  an  acooont  for  disbursements,  amoonting  to 
leSi  I9J.  li  -^6 

The  prisoner's  cash-book  did  not  contain  a  som  of 
lU  paid  by  Ann  Askham  on  the  18th  June ;  6A  10s. 
pod  by  Henry  Bray  on  the  80th  June;  and  6t  18*. 
psid  bf  Ann  Askham  on  the  15th  Jtily. 

On  his  cross-examination  the  witness  said  there  were 
smuaher  of  sharehoUers  in  the  company,  and  directors 
»«r»  sppointed.     Witness  was  appointed  manager. 

The  dire^ors  appointed  the  officers  of  the  company 
•^nsohitions,  which  were  recorded  in  a  minute-book 
«f  the  company.  After  the  rendering  of  his  first 
•went  the  prisoner  was  suspended  by  a  resolution  of 
tit  directors.  He  bed  access  to  the  books  afterwards 
t»  asUe  him  to  msks  out  his  second  statement  of 
His  doties  were  to  have  charge  of  all 
,  to  receive  sll  moneys,  to  enter  the  transfer  of 
I  and  fill  in  the  share  certificates.  The  directors 
"■de  sn  annual  report  to  the  sbsreholdera,  and  the 
JBKma  drew  up  the  financial  part  of  it.  He  bad 
<brgs  of  the  mines,  and  he  sought  for  orders 
w  coal  one  day  every  week  at  Sheffield.  He 
■ad  to  pay  the  workmen  their  wages,  and  had  to 
^odsts  their  allowances,  and  was  the  only  traveller 
OS  company  bad.  He  was  the  faetolum  of  the  coro- 
|ssy.  His  salary  was  lOOA  per  year,  and  a  honse  and 
"sl»  and  candles.  Since  he  had  left  the  service  of  the 
♦wjaay,  two  offioers  had  been  appointed  in  bis  place: 
«»•  It  a  salary  of  801,  and  the  other  at  a  salary  of 
1^,  and  the  witness  now  acted  as  secretary  and 
<'*'lc.  The  prisoner  also  kept  the  share-ledger.  There 
■«•  painted  over  the  office  door  of  the  company,  "The 
J^herham,  Hasborongh  and  Holdies  Coal  Company, 
f«»ted;"  the  word  "Limited"  being  between 
awted  cimimas. 

On  this  evidence  the  connsel  for  the  prisoner 
^■QMed^  that  a  coort  of  qnsrter  sessions  bad  no 
JXi'ictiDa  to  try  the  offence,  and  that  the  indict- 
■"t  was  erroneons.  The  evidence  in  chief  of 
Mr.  Cooper  established  that  the  prisoner  was  cashier  and 
"owsiy  of  the  Rotherham,  Masborongh  and  Holmes 
Coal  Company  (Limited),  of  which  Mr.  Cooper  was  the 
■■■nagsr ;  and  the  cross-examination  had  elicited  that 
™«re  were  eighty  sharebolden  or  partnera,  and  also 
«n«ora  of  this  company ;  that  the  officere  of  the 
*'BP*i>y  were  appointed  and  saspended  by  reeolntion  of 
"•^inetoci  entered  in  their  minute  books ;  that 
■wts  in  the  company  were  transferred  by  certificates, 
•*  ttit  s  ihare-ledger  was  kept.  This  wss  not  there- 
fa*  a  privato  partnership  of  which  the  prisoner  wss 
^*^  w  ssrvsat,  hot  a  eor^rate  body  or  public  com- 
|My  *f  whieb  the  prisoner  was  sseietaryor  public  officer ; 


in  support  of  this  view  the  Joint-Stock  Companies 
Acts  1856  and  1857  were  refeired  to;  if  so  the 
oflnsnce  committrd  by  the  prisoner  was  a  misdemeanor 
under  the  8Ist  and  82nd  sections  of  the  Larosny  Act, 
and  by  the  87  th  sections  of  the  same  Act  it  coiUd  not 
ba  tried  at  qnarter  sessions. 

It  was  answered  by  the  conniel  for  the  prosecnUon 
that  the  assumption  by  a  coal  company  of  the  name 
or  style  of  the  Rotherbam,  Masborongh  and  Holmes ' 
Coal  Company  (Limited),  proved  nothing;  that  T. 
Botland  being  one  of  several  partners,  the  moneys 
embezLled  were  property  Uid  as  being  the  moneys  of 
him  and  otben ;  that  sects.  81  and  83  of  the  Larceny 
Act  referred  to  and  applied  to  a  class  of  offences 
entirely  different  from  that  before  the  court,  end  that 
there  was  no  evidence,  by  certificate  of  incorporation 
or  otherwise,  to  satisfy  the  court  that  the  coal  com- 
pany had  taken  advantage  of,  and  wss  within  the 
meaning  of  the  Joint-Stock  Companies  Acts  1856 
and  1857,  and  had  become  a  body  corporate  or  public 
company  within  the  meaning  of  those  Acts,  I  oveiv 
ruled  the  objection,  on  the  gronnd  that  there  was  no 
sufficient  evidence  before  me  to  establish  that  this  was 
a  body  corponte  or  public  company. 

John  Famall  AsUiam  then  proved,  that  on  the  18th 
Jnne  the  prisoner  called  at  his  house  for  sn  acootint 
due  to  the  Rotherham,  Masborongh  and  Holmes  Coal 
Company,  and  his  wife  paid  him  lOL ;  he  also  called 
on  the  15th  July  for  a  further  account  of  6L  ISs., 
which  was  paid  him. 

The  prisoner  receipted  the  bills,  which  wen  handed 
in  and  read.  They  wen  beaded  **  Mr.  Q.  F.  Askham, 
Sheffield,  debtor  to  the  Rotherham,  Masborongh  and 
Holmes  Coal  Company  (Limited)." 

Henry  Bray  proved,  that  on  the  30tb  June  be  paid 
the  prisoner  6L  10m.  for  coals,  and  took  his  receipt, 
which  was  handed  in,  and  was  beaded  in  the  ssme 
manner  as  the  last.  He  did  not  know  of  any  firm  of 
Thomas  Bolland  and  others  by  that  name,  and  had 
never  dealt  with  them. 

Tbia  was  the  esse  for  the  prosecntion. 

The  prisoner's  counsel  objected,  thst  the  proof  of  the 
persons  for  and  on  account  of  whom  the  moneys  alleged 
to  be  embexzled  had  been  received  by  the  prisoner,  vsried 
from  the  allegation  in  the  indictment^  and  that  nnlesa 
the  indictment  was  amended  the  variance  was  fatal, 
and  the  indictment  bad.  The  indictment  alleged  the 
prisoner  to  be  employed  as  clerk  to  Thomas  Holland 
and  others,  and  that  while  so  employed  be  received  the 
sums-proved,  for  and  on  account  of  the  said  T.  Bolland 
and  others,  bis  mastera,  and  embexiled  the  ssme ; 
whereas  the  receipts  put  in,  signed  by  the  prisoner, 
of  the  sums  said  to  be  embezsled,  were  sums  received 
by  bim,  as  appeared  by  the  evidence  and  the  heading 
of  the  receipts,  for  and  on  account  of  the  Rotherham 
and  Masborough  Coal  Company  (Limited).  Neither 
was  there  any  proof  that  the  prisoner  was  either  clerk 
or  servant  to  T.  Bolland  and  others. 

I  put  it  to  the  connsel  for  the  proeecution  whether, 
on  this  objection,  tbey  would  amend  the  indictment  by 
inserting  the  name  of  the  Rotherbam  and  Masborongh 
Coal  Company  (Li  mited  )  in  the  place  of  'Thomas  Bolland 
and  others,"  nnder  the  U  &  15  Vict.  c.  100,  s.  1; 
but  the  connsel  for  the  prosecution  replied  that  then 
was  nothing  to  amend  by,  or  to  show  thst  the  pri- 
soner was  not  properly  described  as  the  clerk  of  Thomas 
Bollsnd  and  othera,  and  the  moneys  embexzled  laid  aa 
their  moneys,  and  therefore  declined  to  amend. 

I  then  overruled  the  objection,  and  held  the  indict- 
ment to  be  snfliciently  supported  by  the  evidence  sub- 
ject to  a  case,for  the  opinion  of  the  Court  of  Criminal 
Appeal. 

'The  counsel  for  the  prisoner  then  addressed  the  jury 
on  the  facts,  oontandlng  that  the  evidence  did  not 
support  the  indictment.  I  directed  the  jury  that  tb* 
sufficiency  of  the  indictment  was  far  me  to  decide,  and 
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tfiat  if  ibej  found  on  the  evidence  that  the  piisoner 
had  received  tbeiw  auins  for  and  on  accoant  of  bis  em- 
flojen  an  clerk,  and  bud  appropriated  them  to  bis  own 
ose,  the;  ought  to  find  him  guiUy  on  thii  indictment; 
if  the;  had  any  doubt,  to  give  biin  tlie  benefit  of  it. 
The  jur;  found  the  priaouer  guilty,  vitb  a  recommea- 
dation  to  mercy. 

The  Court  sentenced  him  to  be  imprisoned  twelve 
calendar  monihs,  with  hard  laboor,  subject  to  the 
opinion  of  the  Court  of  Criminal  Appeal  whether  I 
was  right  in  overruling  the  objections  raised  on  behalf 
oi  the  prisoner,  and  whether  on  the  above  facts  the 
eonviction  could  be  sustained. 

Wilson  Overeku,  Chairman. 

Jan.  24. — Campbell  Foster  for  the  prisoner. — The 
conviction  ought  not  to  be  sustained.  Tlie  sessions 
were  wrong  in  receiving  evidence  that  Thomas  Holland 
was  one  of  several  partners.  The  "  limited  "  attached 
to  the  name  of  a  joint-slock  company  is  a  statutable 
title.  Tue  proper  evidence  ot  the  name  of  Che  partner- 
ship was  the  deed  of  settlement,  and  it  would  also 
have  shown  that  the  company  was  a  corporation.  By 
the  Joint-Stock  Companies  .\ct,  19  &  20  Vict.  c.  47, 
8.  113,  upon  compliance  with  the  requisitions  of  the 
Act  the  Registrar  of  Joint-stock  Companies  is  to  certify 
that  the  company  is  incorporated,  and  that  it  is 
limited,  and  thereupon  the  company  "  shall  be  incor- 
porated accordingly."  By  sect.  4  all  trading  partner- 
ships exceetiing  twenty  persons  are  to  be  registered 
under  the  Act,  nuless  constituted  by  private  Act  of 
Parliament  or  charter. 

Meli/jr,  J. — What  was  there  to  show  that  the 
prosecutors  were  not  partners,  although  not  invested 
with  the  privileges  conferred  by  the  Joint-Stock  Com- 
panies Acts  ? 

Campbell  Foster. — The  word  "  limited  "  was  painted 
over  the  office  door. 

BI.ACKBURN,  J. — That  is  proof  that  they  held 
themselves  as  a  company  completely  registered,  but  not 
that  they  were  completely  registered. 

Campbell  Foster,— Seel.  5  and  13  require  such 
companies  to  insert  the  word  "  limited "  at  the  end 
of  the  name  of  the  company :  (Taylor  on  Evidence, 
ss.  288,  289,  wiis  then  referred  to.)  Secondly,  the 
cross-examination  showed  the  existence  of  an  incorpo- 
rated company, 

Wilde,  6.— Was  it  not  necessary  to  show  that  it 
was  a  corporation  by  the  certificate  of  registration  ? 

The  learned  counsel  then  cited 

Count  Duroure's  case,  1  East  P.  C  415. 

No  counsel  appeared  fur  the  pcosecutiou. 

Cur.  adv.  mill. 

Jan.  31, — Eble,  CJ. — In  this  case  the  prisoner 
was  convicted  of  embezzling  the  money  of  Thomas 
Bolland  and  others,  and  we  think  that  the  facts  are 
sufficient  to  support  the  conviction,  and  that  the 
objectiona  made  at  the  argument  were  then  answered 
with  one  exception,  viz.  that  there  was  evidence  which 
ought  to  have  been  left  to  the  jury  to  show  that  the 
Botherham  Coal  Com)iany  (Limited)  was  a  coiporation. 
It  appears  that  Bulland  and  others  carried  on  business 
under  the  name  of  the  Botherham,  llasborongh  and 
Holmes  Coal  Company  (Limited).  Some  members  of  the 
company  were  called  directors  and  others  shareholders, 
and  the  number  of  members  had  far  exceeded  twenty. 
The  name  of  the  company  was  over  the  dour.  The 
shares  were  transferable  without  the  consent  of  the 
other  shareholders,  and  a  minute-book  for  resolutions 
was  kept.  It  was  emtended  that  these  were  com- 
pliances with  the  requirements  of  the  Joint-Stock 
Companies  Act,  8  &  9  Vict.  c.  110,  and  so  were  indi- 
cations on  wliicb  the  jury  might  find  that  the  company 
WH  registered  according  to  that  Act,  and  so  incor- 
porated. It  was  contended  further,  that  the  number  of 
■harebolders  and  the  transfer  of  shares  were  in  violation 
«f  that  Act  if  tlie  company  was  not  registered,  and  that 


the  presumption  was  against  illegality,  and  thataU 
this  was  for  the  jury.  The  answer  is,  that  a  miniiig. 
company  on  the  cost-book  principle  is  declared  to  be 
lawful  by  the  same  statute,  and  that  such  a  eompoBy 
might  lawfully  do  all  that  was  supposed  to  be  unlawial 
under  that  atatute,  and  we  refer  to  the  authorities  aud 
argiuneata  in  Mr.  Wordsworth's  book  on  Joint-Slock 
Companies,  p.  193,  to  show  that  colliery  companies  a 
any  county  in  England  may  lawfully  be  carried  <n 
without  registration  on  the  cost-book  principle.  A 
further  answer  is,  that  the  prisoner  alleges  that  regis- 
tration exists.  If  so,  it  must  be  in  writing,  and  a>  a 
general  rule  the  party  who  claims  to  put  the  contents 
of  a  writing  in  evidence  miul  produce  it  or  accemt 
for  its  absence.  This  the  prisoner  does  not  do.  If  he 
offered  testimony  of  a  witness  who,  said  either  that  be 
had  seen  the  register  or  that  he  had  hoard  the  pro- 
secutors say  that  it  existed,  the  evidence  would 
be  rejected,  on  the  principle  above  mentioned. 
If  the  words  are  iiudmissible,  equally  (as  far  as  the 
application  of  that  principle  is  concerned)  are  actioiis 
ofiered  as  secondary  evidence  of  the  same  writ'mg.  It 
should  be  noted,  that  if  the  company  is  incorporated, 
it  must  be  by  a  writing  nnder  the  statute  made  within 
a  few  years  pasit,  and  that  a  trading  corporation  nndw 
this  statute  diS'ers  from  a  corporation  for  public  piu> 
poses  and  from  a  corporation  by  prescription,  so  that 
evidence  udmUsible  tu  prove  the  existence  of  sacb  cor- 
porations as  were  last  mentioned  would  not  be  neces- 
sarily admissible  to  prove  a  modern  cliarter  or  a  recent 
registration.  In  this  case  we  see  no  reason  for  taking 
it  out  of  the  operation  of  the  general  principle.  It 
should  be  noted,  abw),  that  a  company  intenduig  to  be 
registered  may  fail  to  fulfil  some  ot  the  conditions  re- 
quired for  a  valid  registration,  and  though  they  would 
violate  the  Joint  Stuck  Companies  Act  by  canying  oil 
business  without  registration,  the  directors  and  sbate- 
holders  would  not  lose  their  legal  rights  as  owners  of 
property,  neither  would  tbey  be  placed  out  of  the  pro- 
tection of  the  law  because  the  imperfect  registrstioa 
failed  to  make  them  a  corporation.  For  these  reasMS 
I  am  of  opinion  that  there  was  no  evidence  which 
ought  to  have  been  left  to  the  jury  that  the  comptsy 
was  incorporated. 

BI.ACKBVHN,  J. — In  this  case  I  yield  to  the  authority 
of  my  four  brothers,  and  join  in  their  judgment;  bit 
I  think  it  necessary  to  say  that  I  do  not  agree  in  their 
reasoning,  which  I  think  might,  in  other  cases,  lead  to 
conclusions  wliicb,  as  at  present  advised,  I  think  not 
law.  In  the  present  case  the  question  is,  whether 
Thomas  Bolland  and  others  were  the  employers  of  the 
prisoner.  There  was  sufficient  evidence  to  support  s 
verdict  for  the  Crown,  but  I  wish  to  guard  against  it 
being  supposed  that  whenever  individuals  are  shown  te 
share  the  profits  of  a  trading  body  carrying  on  bnsuieB 
under  a  name,  e.  g.  Peninsular  and  Oriental  Steam- 
packet  Company  (a  mailer  which  might  always  be 
proved  as  to  the  shareholders  in  a  corporstion),  I  say 
I  wish  to  guard  against  being  supposed  to  agree  that 
on  such  evidence  being  given  in  a  suit  between  third 
parties,  the  jury  should  be  directed,  as  a  matter  of  la*, 
that  they  must  find  that  the  individnahi  are  partners 
in  a  firm  of  that  name  unless  a  cliarter  under  seal,  ot 
some  other  conclusive  proof  to  the  contrary,  is  produced. 
Conviction  a  firmed. 

COTTBT  OF  QUEEN'S  BENCH. 

Iteported  bv  Jonw  Trompsok,  T.   W.   »aijio)I«»,  and 
C.  J.  B.  UsaTsi.n,  KMira.,  Banlateia-ai-Law. 

Fridan,  Feb,  13,  1863. 
BuooB  V,  Paksons.  , 

Cockfyktiitg— Cruelty  towumalt—U  #13  VieLe. 

92,  •.  2,  3,  29. 
The  12  #  13  Vict,  e.  92,  >.  2,  im/nses  a  penallji  oa 
<u^  persou  vho  iliaU  eruellg  iU-titat,  abuse,  or 
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CHUBCHWARDKRS   of   PADDnsOtOM  V.  CHUBCHWABDEHS   or  WILLK8DEK, 


[Q.B. 


ItrHm  OK)  animal,  and  ttet.  29  Joy*  thu  toord 

■mmal  Aall  "  ie  tnken  to  m«aii  my  Aotk,  More, 

^  or  a<i<r  domalio  animal :" 
BM,that  a  code  it  a  domettie  animal,  <md  that  JIghtiag 

tock$  mtk  tieel  ipwn  it  eruellf  ill-trtati»g  witUn 

Id.  2  eflh*  Act. 

Tb*  upp.  bad.bMn  oonriottd  for  aiding  and  aansting 
is  fighting  cocks  in  ■  field,  bnt  the  oonrt  held  that  there 
«n  on  inch  conviction  no  snbclantial  difference  between 
lb  eate  and  Morkg  r.  Grtaiialgk,  7  U  T.  Bep. 
&  S.  6S9,  and  that  convictioD  was  therefore  qnashed. 

Same  v.  Same, 

Cue  Btated  by  Jnstices  nnder  20  &  31  Vict,  c  43, 
iti  die  opinioo  of  the  court. 

At  a  petty  teaooo  holden  at  Jonp,  in  the  oonntjr 
«(  Deron,  an  information  nnder  12  &  13  Vict.  c.  92, 
divged  that  Bd.  Bndge  did  "  oanm  and  procnre  to 
kcniellj  ill-treated,  abased  and  tortured,  a  certain 
<oek,'  whereapon  the  app.  was  convicted,  against 
vhidi  conviction  he  now  appealed. 

lopez  in  snpport  of  the  conviction. — The  cocks  were 
fU  together,  having  steel  spnra  nttadied  to  their  legs, 
aad  the  fighting  was  coniinned  after  the  thigh  of  one 
rf  them  was  broken.  [WioHmAH,  J.— I  think  yon 
B^  lake  it  that  they  were  crnelly  ill-treated.]  The 
U4  13  Vict,  c  92,  a.  2,  enacts,  that  if  any  person 
•kill  cmelly  beat,  ill-treat,  over-drive,  abuse,  or  torture, 
«  cans*  or  prueare  to  be  cmelly  beaten,  ill-treated, 
enr  driven,  abused,  or  tortured  any  animal,  every  sach 
tSmia  shall,  for  every  such  offence,  forfeit  and  pay  a 
feealtjr  not  exceeding  &L  A  cock  is  an  animal  within 
Ibt  lection.  The  intrrpreUtion  clause,  sect.  29,  sajs, 
"the  word  'animal'  shall  be  taken  to  mean  any 
kne,  mare,  gelding,  ball,  ox,  cow,  heifer,  steer,  calf. 
Dole,  ass,  sheep.  Iamb,  hog,  pig,  sow,  goat,  dog,  cat,  ol' 
■7  other  domestic  animal."  Then  the  3rd  section 
Jmiia,  that  every  peraon  who  shall  keep  or  use  any 
plaea  for  the  pnrpoae  of  fighting  or  baiting  any  ball, 
tear,  badger,  dog,  cock,  or  other  kind  of  animal, 
whether  of  a  domestic  or  wild  nature,  shall  be  linble  to 
a  penalty.  A  (x>ck  is  a  domestic  animal ;  it  is  reduced 
iato  possession,  and  is  fed  by  man.  [WiOHTUAN,  J. — 
Yog  >ay  that  the  interpretation  clause  must  mean  a 
^otnatic  animal  as  distinguished  from  a  wild  animal.] 

Cok  contra. — This  is  an  offence  provided  for  by  the 
3rd  lection,  not  by  the  2nd  ;  fighting  cooks  is  not 
totoring  or  cmelly  ill-treating  within  that  section.  A 
oA  is  not  a  domestic  animal  within  that  section. 
Be  is  a  feathered  biped ;  all  the  creatnres  referred  to 
^  that  elaose  aia  qoadmpeds.  The  2nd  section 
Maatto  refer  to  some  active  violence;  there  is  no 
«ridaMs  that  the  deft,  put  ou  the  spurs.  The  deft. 
lai  already  been  convicted  for  the  same  offence. 
[WiGHTXAii,  J. — The  first  conviction  is  a  nullity.] 

WioancAii,  J. — The  questioo  is,  whether  the  app. 
im  been  guilty  of  aa  oflence  within  the  2ad  sec- 
tion of  this  Act  of  Parliament?  The  facto  ate,  that 
tke  app.  set  on  a  cock  aimed  with  steel  spurs  upon 
ike  coek  ia  question,  and  that  be  did  so  after  the  cock 
l>ad  been  disabled.  Now,  is  a  cock  a  domestic  animal  ? 
A  code  is  mentioned  in  the  3rd,  but  not  in  the  2nd 
wtion.  When  referred  to  in  the  3rd  section,  it 
is  fcUowad  by  these  words,  **  whether  of  a  domestic 
«  wiU  natUTB."  Now  this  case  turns  on  the  2nd  aec- 
tua,  and  there  it  ia  not  mentioned  whether  the  animal 
lefcrred  to  ia  to  be  domestic  or  wild  ;  then  on  referring 
to  the  interpretation  clause  we  find  creatures  to  be 
Bdnded  in  the  term  anunal  "  or  any  other  domestic 
xnuial.''  It  ia  said  a  cock  cannot  be  said  to  be  a 
dmestie  animal.  Ponltiy  seem  to  me  to  be  as  much 
domestic  aa  bulls  snd  hones ;  it  is  true  they  are  not 
*>thin  the  boose,  bat  they  are  reclaimed  animals,  as 
^Mnpiished  from  wild.  The  3rd  section  includes 
sU  animals,  whether  wild  or  tame  ;  but  the  2nd  is 
oafined  to  domeatio  animili,  and  it  might  be  that  the 


object  was  to  exclude  such  wild  animals  as  foxes  and 
other  creatures  usually  hunted,  and  which  are  objects 
of  sport.  Looking  at  the  2nd  section  and  the  interpreta- 
tion clause,  I  think  a  cock  is  a  domeatio  animal,  and 
that  therefore  this  conviction  is  good. 

Crouptoh,  J.  concurred. 

Mellor,  J. — It  cannot  be  doubted  that  the  terms 
of  the  2nd  section  are  large  enongb  to  include  a  oock. 
Looking  at  the  subject-matter  of  the  Act  we  are  not 
bound  to  say,  even  if  there  had  been  an  omisnon,  that 
a  oock  is  excluded  ;  and  it  is  clear  that  the  intentioo 
of  the  Legislature  will  be  best  carried  out  by  holding 
that  it  is  included.  Conviction  affirmed. 

Churchwardens  op  Paddixofon  v.  Church* 

wardens  of  wlixe8dbi(. 

fSettkmaU  ofpatgier — AgraemaUjor  a  gtar. 

A.  agrtet  to  let,  and  B.  to  take,  a  cottage  for  (tree 

mintht  from  Dee.  29,  at  the  gtarig  rent  ofliL, 

thefrtt  monthly  payment  to  he  made  !iitkJnu.,free 

from  all  tazei,  ^c,  which  are  to  be  paid  by  Aa 

tenant,  and  allowed  oat  of  the  rent.     Three  months 

notice  to  quit  from  either  parly  to  be  tufftdent.    B. 

occupied  for  eighteen  montht : 
Held,  a  tenancy  from  year  to  year,  to  at  to  give  ti» 

tenant  a  tetilement  under  6  Geo.  4,  e.  57,  «.  2. 

This  WIS  a  case  stated  under  Baines'  Act,  the 
question  being  whether  Joseph  Whnrr,  had  obtuned 
a  settlement  in  the  parish  of  Willesden,  under 
6  Geo.  4,  c.  67,  which  provides  that  no  person  shall 
acquire  a  settlement  in  any  parish  maintaining  ito  own 
poor  by  renting  or  paying  rates  for  any  tenement, 
unless  that  tenement  shall  consist  of  a  separate  build- 
ing, &e.,  rented  at  10^  a-year  for  the  term  of  one 
whole  year.  The  eottage  was  held  nnder  the  following 
agreement ! — 

"  Agreement  made  this  2nd  Dec.  I8S9,  between 
John  Hnnter,  Esq.,  George  tleyer,  Esq.,  and  Maris 
Cramer,  widow,  executors  of  the  late  George  Meyer, 
Esq  ,  on  the  one  part,  and  Joaeph  Whurr,  foreman  to 
Mr.  Qnarterman,  on  the  other. 

"  The  said  J.  Hunter  and  others  aforesaid,  agree 
to  let,  and  the  said  J.  Whnrr  agrees  to  take,  the  four- 
roomed  cottage  next  to  Mr.  Higgs,  at  Willesden,  for 
three  months,  from  Dec.  25th  1859,  at  the  yearly 
rent  of  18/.,  the  first  monthly  payment  to  be  made 
25th  Jan.  1860,  free  from  all  taxea  and  assessments 
and  water-rate,  whieh  are  to  be  pud  by  the  tenant 
and  allowed  to  him  out  of  the  rent.  And  it  is  hereby 
agreed  that  three  months'  notice  from  either  party  to 
the  other  shall  be  sufficient  notice  to  quit,  and  the  said 
J.  Whurr  agrees  upon  receiving  such  notice  to  give  np 
qniet  possession  of  the  said  cottage  to  the  said  J. 
Hunter  and  others  aforesaid." 

Jo6eph  Whnrr,  the  tenant,  occupied  the  cottage 
under  the  above  agreement,  for  eighteen  months  bom 
the  25th  Dec  1859,  and  paid  some  of  the  rates  in 
respect  of  the  same,  and  it  was  conceded  by  the  app. 
that  he  gained  a  settlement  in  Willesden  by  the  pay- 
ment of  rates,  and  by  residing  there  if  he  front!  jid» 
rented  such  cottage  for  the  term  of  one  whole  year 
under  the  6  Geo.  4,  e.  57,  s.  2. 

Metcalfe  for  the  resp.  parish. 

Underdaan,  contra,  was  called  on  by  the  court. — 
This  holding  oannot  be  more  than  «  six  months^ 
tenancy,  vis.,  for  three  months,  determinable  at  three 
montha'  notice.  The  yearly  amount  of  rent  is  men- 
tioned merely  for  the  convenience  oi  the  parties.  He 
cited 

Reg.  v.  Chawtm,  1  Q.  B.  247 ; 
Reg  T.  Uentmonetttux,  7  B.  &  C.  551. 
[WtoHTlux,  J.  referred  to  Birch  r.  Wright,  1  T.  B. 
378.] 

WiaHTMAN,  J.  —  Everything  depends  upon  the 
wording  of  the  agreement,  and  what  was  the  reaioa- 
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T»*TH««  «.  TnaaxB — Bao.  o.  Hyott — Bbo.  v.  lauABiTAKTS  or  Bbltobd. 


[Q-B. 


aM»  iakiMlwa  af  tk«  parties.  Now  thU,  niMnablj 
c—ilnwj,  BMUU  a  letting  for  three  monthii  certain,  at 
a  yiauif  raat  «f  \6L,  bnt  if  the  partie*  go  oo  after 
tkir««  uMotha,  than  a  yearly  taoan^  ia  created,  deter- 
auuoblo  at  a  three  montha'  notice;  here  the  tenant 
oeeupied  fur  one  year  and  a  half,  therefore  there  was  a 
yearly  laoaney. 

Chomftov,  J. — There  is  no  real  difference  whether 
4he  rent  be  payable  monthly  or  qoarterly ;  a  notice  is 
to  be  given  if  the  tenant  hold  on  after  three  months, 
bot  tbat  does  not  make  it  a  six-monthly  holding.  On 
the  whole  of  the  facts,  this  most  be  taken  to  be  a 
jearly  holding,  with  liberty  to  pat  an  end  to  it  by  a 
three  months'  notice. 

MEt.u>8,  J. — It  is  a  takmg  on  trial  for  three 
months,  with  liberty  to  bold  on;  and  if  the  tenant  do 
ao,  it  becomes  a  contract  for  a  year,  subject  to  be 
determined  by  three  montha'  notice. 

Judgment /or  lit  rtip$. 


Tbathbr  v.  Tobmbb. 
B:fe»ptio»  from  toll— Rifle  volwUeer—U  <f  25  Vict. 

c  126,  s.  1. 
A  riJU  volmtleer  corp$  got  up  a  rijit  ikootitig  match  at 

their  dub/  aert\fitdpraetieoi>rotmd,  eaeh  man  to  find 

htM  own  ammumlion,  opta  to  all  comers;  entrance 
/»e,l0t.6d.   Theapp^amembero/acorptbtloiig- 

iagtoa»  adjoimng  eoiml),  iaa$  e*  kit  vag  to  &t 

match  i»  tuuf arm: 
Seid,  that  thie  wot  not  mtA  a  going  to  or  retmtiing 

from  a  place  appoimted  for  exercite,  at  to  exempt 

Mm  from  ioU  under  24  ^  25  Viet,  c  126,  ».  1. 

This  was  an  appeal  fnm  the  decision  of  jostices, 
the  qnestion  bemg  the  liability  of  Tolunteera  to  toll 
The  app.  was  a  member  of  the  3rd  Cnmb? rlund  Bifle 
Volnntears,  and  a  rifle  shooting  match  having  been 
«rganised  by  the  4th  Westmoreland  Bifle  Volunteers, 
to  be  held  at  their  duly  certified  riSe-practioe  ground, 
<if«n  to  all  comers,  eadi  man  finding  his  own  ammuni- 
tion and  paying  10s.  6d.  entrance,  he  was  on  his  way 
to  the  match  in  uniform,  when  the  toll  iu  question  was 
demanded,  and  the  jusUcea  held  that,  ander  the  cir- 
enmstanoea,  he  was  not  going  to  or  oming  from  a 
place  appointed  for  ezeioise  witUn  the  Act  of  Parlia- 
ment, 24  &  25  Vict,  c  126,  s.  1,  and  was  therefore 
liable  to  pay  the  tolL 

Patterson  appeared  for  the  app. 

The  reepa.  did  not  appear. 

WioHTMAK,  J.— I  think  the  jnstices  were  right. 
The  Act  gives  an  exemption  from  toll  to  officers  and 
men  going  to  or  oomiug  from  a  place  appointed  for 
exercise,  and  the  qneation  ia  whether  the  app.  was 
going  to  or  returning  from  exerdse ;  but  I  think  the 
exercise  upon  which  lie  wss  bound  was  a  different  sort 
of  exercise  from  that  referred  to  in  the  Act.  This  waa 
•  shooting-match  open  to  all  comers,  each  man  finding 
bis  own  ammunition  and  paying  10s.  6dl  entrance 
fee ;  such  a  meeting  ia  not,  in  my  opinion,  an  exercise 
'Within  the  meaning  of  the  Act  of  Parliament. 

Mellob,  J. — The  app.  was  to  put  in  lOs.  6d  for 
the  right  of  shooting,  and  any  one  doing  the  same 
might  compete.  The  Act  of  Parliament  does  not  mean 
<that  every  exercise  shall  exooss  a  man  from  toll  if  he 
be  drrsacd  in  uniform.  Here  the  app.  was  going  to  a 
frivata  nutch,  and  the  joaticea  were  right  in  their 
•«Minction.  ConvicHim  affirmnd. 

Req.  V,  Htott. 

Battardfi  order— Bearing  bg  juttieet— Rental  of 
order— Appliaatiou  to  a  different  beneh  ofjutticet. 

Ji  woman  hoeing  applied  for  a  battardg  order  vat 
twice  refuted  bg  the  juttiett  of  B.  after  a  hearing  of 
itr  eat  on  iti  meriu.    Shethenvtntlolf.,viiere 


the  taid  the  uat  told  the  voeid  hat*  a  hlUtr 

Aance,  and  the  juttictt  of  N.  made  oa  order  en 

the  putative  father: 
Bold,  that  the  order  teat  had. 

Kenealg  abowed  canaa  against  a  rule  toqnasb  a  eon- 
viction  against   the  app.   finding   that   he  was  Iha 
putative  father  of  a  baataid  ebild.    It  appeared  that 
the  wonun   livrd   in  the  petty  sessional  diviaiaii  (t 
Burslero,  in  Staffordshire ;  that  abe  bad  on  the  S7th 
Nov.,  and  again  on    the  1 9th  Dec,  applied  to  lbs 
justices  thera  and  been  refused  an  oideri  that  she  tha 
went  to  Newcisile-nnder-Lyne,  where  she  said  she  wu 
told  she  would  have  a  batter  chance  (but  whether  this 
was  intanded  to  apply  to  the  chance  of  getting  aa 
order,  or  of  getting  her  living,  did  not  clearly  appear), 
and  the  jnstices  of  Newcastle  made  an  order : 
7  &  8  VicU  a  101 ; 
A.  V.  Maehin,  18  L.  J.  213,  M.  C. ; 
Saunders  on  Bastardy; 
Beg.  V.  Bughei,  26  L.  J.  133,  U.  C, 
were  referred  to. 

Weltbg,  contra,  was  not  called  on. 

WiaHTXAir,  J.— The  caae  of  Rrg.  v.  Bughtt  is 
oondnaive  in  this  caae.  No  doubt  here  the  woman  did 
go  out  of  one  division  into  another  becanae  she  wu 
told  she  wonld  have  a  better  chanoe.  After  a  hearing 
of  the  case  on  the  merita  she  goes  for  the  expcasi 
purpose  of  getUng  out  of  the  jurisdiction  of  those 
justices  who  had  twice  decided  agunst  her.  The  cm- 
viction  was  therefore  bad. 

Rule  abtoba*  to  quatk  comvietkn. 


Saturdag,  Feb.  14,  1863. 
Reg.  ».  iNHABrrAMTS  of  Beltoro. 
Settlement  by  ettate—9  Geo.  I,  c.  7, «.  I — Aireiase— 
Grant  of  leate  in  connderation  of  bulling  at  « 
coit  of  85V.  and  renteharge. 
In  lf>31  A.  agreed  teilh  B.  to  hold  a  kotm  aeeori- 
itg  to  certain  ipeeificationt,  on  land  then  belonging 
to  B.,  m  eontideration  of  nUe*  underlaldng,  *B(t 
of  an  amauU  renteharge  of  S5«..  a  leate  of  'the 
land  for  three  livet  mu  to  be  granted.     The  hoem 
was  built  bg  A.  according  to  ipeeifixUion,  at  a  coi 
of  85^,  mhertupon  the  leate  eoat  granted  : 
Beld,that  lUt  vat  a  ptarehatl  <f  an  tttate  or  inUnt 
for  a  eontideration  of  more  than  SOL,  and  thtrefort 
omferrtd  a  teltlemeni  under  9  Geo.  I,  e.  7,  s.  1. 
In  this  case  an  order  had  been  made  by  two  juitioes 
of  the  county  of  the  borough  and  town  of  Berwi^> 
npon-Tweed,  for   the    removal    of    Elisabeth   Silver, 
widow,  and  her  two  children,  from  the  pariah  of  B<r- 
wick-npon-Tweed,  to  the  pariah  of  Belford,  in  the  ci^ 
of  Northomberland,  which  order  was    confirmed  oa 
appeal. 

A  rule  to  quash  anch  order  having  been  obtained,  it 
appeared  that,  in  or  about  the  year  183 1  Jamea  Teraoit 
(the  father  of  the  pauper)agreed  with  one  William  Clark 
to  build  a  house  scoording  to  certain  specificationa,  OO 
land  then  belonicing  to  the  said  William  CUrk,  in  the 
appa'.  township,  in  consideration  of  wbkh  nndeitakin^ 
and  of  an  annual  renteharge  of  25s.,  a  lease  of  tbs 
land  for  three  lives  wss  to  be  granted.  The  bodw 
waa  built  by  the  said  James  Torment  according  to  tka 
specification,  at  a  cost  of  SiL,  whrnnpon  tlte  kaas 
was  granted.  The  said  facta  appeared  on  the  trial, 
and  alao,  aa  the  recorder  found,  that  the  grant  of  tbs 
renteharge,  and  the  erection  of  the  honae  on  the  land 
conveyed  were  together  of  the  pecuniary  Taloe  to  the 
grantor,  at  the  time  of  the  conveyance,  of  more  than 
30^    The  recorder  confirmed  the  order. 

The  qneation  for  the  court  was,  whether  or  not, 
nnder  the  above  dronmstancea,  thera  waa  auch  a  ooo- 
aidaration  bonijlde  paid  as  to  satiafy  the  reqniremeot* 
of  the  9  Geo.  1,  c.  7,  a.  5.  If  the  court  waa  of  opinion 
that  thera  was,  then  the  order  of  aaasiona  was  to  ba 
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eooSiiiMd.  If  tbe  conrt  sbonld  be  of  opinion  that 
tliera  was  Dot,  then  tha  ordnr  of  acuions  was  to  be 
quilwd. 

LUdh,  Q.C.  (A.  FowUr  with  him)  for  the  resps. — 
The  9  Geo.  I,  c.  7,  a.  5,  piorides  that  no  person  shall  be 
tenwd  to  aeqnira  a  settlement  in  any  parish  or  place 
bjr  TJitae  of  any  purchase  of  an;  estate  or  interest  in 
noh  parish  or  place  whereof  the  consideration  for 
neb  porefaase  doth  not  amount  to  SOL  bond  fitt  paid 
fcr  SDj  longer  or  further  time  than  such  person  shall 
iibabit  in  such  estate,  jco.  The  panper  is  the  widow 
of  Eoannel  Silver,  a  Spaniard  bjr  burth,  who  died  in 
Aag.  1661,  without  having  done  anjr  act  to  gain  a 
settlement  in  his  own  right.  She  is  the  danghter  of 
Junes  Terawnt,  a  shoemaker,  who  built  the  boose  in 
foeetian  under  the  arrangement  before  stated.  He 
object  of  the  Act  was  to  prevent  a  pauper  obtaining  a 
Mttlemcnt  by  mean*  of  a  fnmdnleot  oonveyance,  but 
bsn  was  a  good  consideretion.  There  is  nothing  in  the 
Alt  to  make  it  neceaary  that  the  sum  of  SOL  should 
•ctially  be  paid  by  the  vendor  to  tbe  purchaser.  In 
Wairm  v.  StUhkaa,  24  L.  J.,  1,  H.  C,  the  house 
a  not  east  30il  All  the  cases  go  to  show  the  im 
pmements  made  afterwards  will  not  do,  but  here  was 
sim^jUt  expendiiore.    They  referred  to 

«.  V.  Ttdfard,  Burr.  S.  C.  57  ; 

Burn's,  J.  P.  tit.  "Poor;" 

It.  V.  Sioeth»d,  S  Str.  1 163 ; 

8L  Pant*  K'ardm  v.  KimpUm,  FoL  S38; 

R.  V.  Maneood,  Burr.  S.  C.  386; 

At.  {J/teit,  3  T.  R.  251  ; 

A  V.  HornckunA,  2  B.  &  Aid.  189  ; 

A  V.  St.  Mary,  Whitechapd,  Burr.  S.  C.  55; 

CUtt.  Stat.  tit.  "Poor,"  682,  et  teq. 
Unutj,  Q.  C  {Bniee  with  him)  was  called  on  by 
tkt  court. — A  man  may  become  a  pauper  by  the  very 
aetof  Uying  oat  tbe  pnichaae-money.  Tbe  intention 
<f  the  Act  was  that  S(3L  should  be  boni  fide  paid. 
There  ia  nothing  to  show  when  the  house  was  built, 
<r  when  the  lease  was  granted ;  it  might  be  that  n 
nsB  of  old  mateiials  was  put  into  the  form  of  a  house, 
in  tb*  eoarea  of  several  years,  [Meixor,  J. — It  is  a 
baie  worth  85£,  pbu  a  tenteharge  of  25s.  a-year. 
Tht  agreement  was  in  1831  and  the  lease  in  1834; 
fnbably  U»  work  was  done  between  those  periods.] 
Tbe  money  most  be  paid  ioaa  fide  at  the  time  of  con- 
wrfaoee;  here  there  is  no  finding  that  any  money 
JMsei  or  was  actually  expended.  The  words  of  I  he 
tfataM  mnat  be  adhvrad  to ;  an  equivalent  is  not  suf- 
ieieat.  [Wiohtman,  J. — We  most  give  all  thing* 
a  nsanoable  construction.  Here  was  an  agreement 
that  Trnnent  ahould  spend  85<,,  according  to  speciflca- 
tioa,  and  we  must  take  it  that  he  did  spend  it,  and  that 
tbe  house  onst  85<.]     Cases  cited : 

A  V.  Onifg,  1  M.  &  S.  387  ; 

A  V.  Lgellmeh,  4  B.  &  Ad.  150. 
WioMTMAH,  J. — It  is  only  putting  a  reasonable 
cOBstmetion  upon  this  transaction,  that  in  order  to 
<sny  out  tbe  agreement  referred  to,  852.  sbonld  be 
•pent.  In  oonsidemtion  that  A.  would  build  a  bouse 
according  tu  specification,  at  a  coet  of  85^,  the  land- 
bid  will  grant  a  leaac.  The  house  is  built,  and  the 
lesee  granted  ;  it  seems  then  that  there  was  a  consi- 
deration of  6iL,  and  unless  we  are  prepared  to  say  that 
Baaey's  value  will  not  be  sufficient  to  satisfy  the 
itatnie,  but  that  there  must  actually  pass  coin,  that 
will  do.  Now  it  seems  by  the  case  of  Wendron  v. 
StiMans.  ibat  natural  lore  and  affection,  or  what  may 
be  eilled  an  equivalent  for  money,  would  not  satisfy  the 
itatate ;  but  here  we  hare  an  actual  expenditure.  At 
Snt  tliere  appeared  some  difficulty  in  consequence  of 
iti  not  Iwing  stated  whst  was  the  value ;  but  it  was 
fomid  that  lb«  value  of  the  rentcharge  and  the  ereo- 
tieo  of  tbe  bause  was  mure  than  SOL  On  tbe  whole, 
I  lUnk  it  most  be  talcea  that  the  oonsideration  was 
■atslhaoSOi 


Hklu)B,  J. — ^The  facts  of  this  case  are  unlike  any 
of  those  in  the  decided  cases.  It  must  be  taken,  I 
think,  that  if  the  ezpenditore  in  ITeiufnm  v.  Stithiattt 
had  been  more  than  80/.,  it  woold  have  been  held 
sufficient ;  that  seems  so  from  tbe  observations  of 
Lord  Campbell.  Now,  on  the  facts  of  this  esse,  w* 
must  take  it  that  8iL  was  the  sum  actually  expended. 
We  must  be  careful  not  to  extend  presumptions ;  bnt 
here  I  think  there  is  sufficient  to  enable  us  to-  come  t* 
the  conclusion  that  there  was  a  oonsideration  of  mot* 
than  SOL  Ride  duekarge^. 

Aldridge  and  BronJeg,  attorneys  for  reap. 


COURT  OF  coimoir  bench. 

Beported  by  OAmxi.  Thoxab  Evass  and  W .  Matd,  Kiqtt., 
Banisters.at-Law. 

KEOISTBATIOH  APPEAI. 

Tuuday,  Not.  18,  1862. 
BiBKS  (epp.)  V.  Aluson  (resp.) 
Eleetioit  lav—Couaig  vote — Qmlification — Otandm 
dame— Reform  Ati.i^^  WilL  4,  c  45,  (.  20— 
Regutralion  /4c(,  6  <f  7  Vict.  e.  18, ».  40—"  Tenant.'^ 
A  per*<m  entitled  to  vote  far  a  coualjf  &jr  virhie  of  the 
Chandoe  clam  in  the  Reform  Act,  etated  in  co/waut 
S  of  the  lilt  ofvotere,  the  "aoAire  of  hie  qualifiea- 
(toa  "  at  timpig  "  tenant,''  and  the  aituatioa  o/tht 
propertg  at  "  Nemtaad  Grange."     It  vm  objected 
before  the  reviling  barritter  that  the  qualification  at 
elated  wai  intnfficient  in  lav,  and  that  the  nature  of' 
the  qualification  ma  iniufficieiUlti  deterHedfor  thf 
pmr/ioie  of  identification ;  but  he  held  that  both  were 
lufficient;    he    neverlheleii  amended  the   deicrif- 
tiuH,  to    at    to    make  it   "farm,  at    occnpgtnf 
tenant:" 
Ueld,  that  the  reviling  barritter  wa*  right,  and  thtt 
he  had  power  to  make  the  amendment  under  lect.  40- 
oflhe  Regittration  Act,  6^7  Vict.  c.  18. 
This  was  an  appeal  from  the  decision  of  the  re- 
vising barrister,  at  bis  court  for  the  North  Biding  of 
Yorluhire. 

CASE. 

At  a  conrt  held  at  Pickering,  on  the  3rd  Oct, 
before  me,  the  revising  barrister  appointed  to  revise 
the  list  of  voiers  for  tbe  North  Riding  of  Yorkshire, 
William  Brisby,  whose  name  was  on  the  list  of  voteis 
for  the  township  of  Tbomlon,  was  duly  objected  to  by 
John  Birks. 

The  name  of  William  Brisby  stood  thus  upon  th« 
existing  register,  the  copy  of  which,  duly  published 
by  the  overseers  of  the  township,  was  revised  by  me. 

THOBiraOH. 


iMnMi,l«»w.    orwltt«r  i>f.B|fdoa 

iB  thla  pariab    (or    tuwualdp). 

nambor   of    houM    (ir   •njr)* 

wtaaralbo  praparty  h  aitaalk 
or  mtm*  ol  ih*  property  If 
known  bjr  rnnj.  or  name  nf  tha 

ChrUtlan 

tarMauM 

Fltiea  of 

Kabuoof 

oeeam^iOK  lenaat,  or  If  tbo 
qaatlHoailoD  oouaUt  nf  a  raa  u 

OfMOh 

abode. 

quallOea- 

voter  at  (oU 

ttoo. 

charse,  iban  tbe  oatDe*  of  tlM 

length. 

owners  of  tha  prupenjr  ont  of 
wblebaneh  rvct  Is  1  ■ntox.  or 
•omo  of  tbem.  and  tbe  stw*- 
tloo  ol  the  propertr* 

Brisby. 

Tlioruton. 

Tenuit 

NflVitUd  OrnDffp. 

WlUUm. 

It  was  proved  that  tbe  voter  occnpied  a  f.irm  at 
Newstead  Grange,  and  that,  apart  from  the  qneittion  of 
sufficient  registration,  be  had  a  good  qualiticatiaii  in 
respect  thereof. 

On  behalf  of  the  objector  it  was  contended,  first, 
that  the  qualification  as  stated  in  the  list  was  insaffl- 
cient  in  law  to  entitle  the  said  William  Brisby  to 
vote;  secondly,  that  the  nature  and  description  of  tbe 
qualification  in  the  list  were  insuGSciently  described 
lor  the  purpose  of  being  identified;  thirdly,  that  I  bad 
not  the  power  to  amend  tbe  third  column  by  changing 
"tenant"  into  "faim  as  occapying  tenant."  And,  there* 
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fore,  that  I  was  bound  to  oxpunge  the  name  of  the  said 
Willuun  Brisbj  from  tSe  liat  of  voterf . 

I  held,  first,  that  the  word  '*  tenant "  was  com- 
monly understood  as  designating  a  tenant  occupying  at 
•  rent;  seooodly,  that  the  qualiRcalioa  as  stated  in 
the  list  was  sufficient  in  law  ;  thirdly,  that  the  natnre 
•nd  description  of  tKe  qualification  was  sufficiently 
described  for  the  purpose  of  being  identified,  that  is  to 
•ay,  that  by  means  of  the  entry  in  the  copy  register, 
and  reasonable  inquiry  thereon,  the  actual  qualifica- 
tion of  the  Toter  could  be  ascertained,  and  the  par- 
tknlars  would  be  then  found  to  be  true.  The  same 
wen  not  sufficiently  described  so  as  to  exclude  erery 
other  qnalificatiou  as  oecapying  tenant  in  the  New- 
stead  Grange  than  the  actual  qnalifioation  of  the 
voter.  Fourthly,  that  at  any  rate,  for  the  purpose  of 
inore  clearly  and  aocurately  defining  the  qualification 
as  it  appealed  in  the  list,  I  had  power  to  amend  the 
third  column  by  changing  "  tenant "  into  "  farm  as 
occupying  tenant."  At  request  made  on  behalf  of 
the  Toter,  I  amended  the  thinl  column  accordingly, 
and  allowed  the  name  of  the  said  William  Brisby  to 
mnain  on  the  list  of  roters  settled  by  me,  subject  to 
tb«  opinion  of  the  Conrt  of  C.  P. 

On  the  same  list  of  voters,  the  rights  of  thirteen 
other  Totera,  whose  names  and  qoalifioations  are  set 
out  in  achednle  A.  annexed  to  this  case,  aud  on  the  list 
of  voters  for  the  township  of  Farmanby,  revised  by  me 
at  the  same  court,  the  rights  of  the  other  voters  whose 
Umes  and  qnaliScations  are  set  ont  in  schedule  B., 
depended  on  like  facts  and  findings,  and  were  decided 
hy  me  in  the  same  manner  and  on  the  same  point  of 
law  as  the  case  of  William  Brisby,  In  each  case,  at 
the  request  of  the  voter,  I  amended  the  third  column 
by  changing  "  tenant "  into  "  farm  as  occupying 
tenant,"  and  I  allowed  the  name  of  the  voter  to  stand 
In  the  list  of  voters  settled  by  me.  I  ordered  the 
appeals  to  be  consolidated,  and  I  duly  named  John 
Birks,  of  the  city  of  Yoric,  to  Im  the  app,  in  the  con- 
solidated appeal,  and  George  Allison,  of  Darlington,  in 
the  county  of  Dorham,  to  be  the  resp. 

If  the  oonrt  is  of  opinion  that  the  qnalifica- 
tion  of  William  Brisby,  as  stated  in  the  list,  as 
above  described,  was  sufficient  in  law,  and  that 
I  had  power,  in  the  circomstances  stated  by  me, 
to  amend  the  third  oolnmn  by  changing  "tenant" 
into  "  farm  as  occupying  tenant,"  the  name  of 
William  Brisby  and  the  thirteen  names  contained  in 
the  schedule  A.  are  to  continue  in  the  list  of  voters  for 
the  township  of  Tiiornton  as  settled  by  me,  and  the 
ten  names  contsined  in  schedule  B.  are  to  contmue  in 
the  list  of  voters  for  the  township  of  Farmanby  as 
settled  by  me.  If  the  omrt  is  of  opinion  that  the  said 
qnalification,  as  stated  in  the  list,  was  insufficient  in 
law,  or  that  I  had  not  power  to  amend  the  column  as 
aforesaid,  the  name  of  William  Brisby  and  the  names 
contained  in  schedules  A.  and  B.  are  to  be  eipunged 
fnm  the  list  of  voters  for  the  townships  of  Thornton 
and  Farmanby  mpeclively. 

H'eMjr  for  app.,  cited 
HowUt  V.  Sle/ihau,  28  L.  J.  I  OS,  C.  P. 

T.  B.  Chitts.  for  resi..,  referred  to 
Woodv.  WUlitden,!  C.  B.  15. 

Erle,  C.  J. — The  question  in  this  case  is,  whether 
the  revising  barrister  was  right  in  making  the  column 
relating  to  the  nature  of  the  qualification  correct.  Ue 
was  on  the  register,  and  was  objected  to,  because  the 
nature  of  his  qualificaliun  was  not  sufficiently  described, 
and  nnder  column  three,  for  '*  natnre  of  qualification  " 
he  described  himself  to  be  "  tenant ; "  and  under  the 
fiurth  column,  where  the  property  is  to  be  described, 
he  described  it  "  Newstrad  Grange."  The  objection 
was,  that  "  tenant  *  is  not  a  description  of  the  class 
of  qualification  wiihia  the  Reform  Act.  Now,  the 
a  Will  4,  0.  45,  s.  20,  specifies  the  several  classes  of 
qoalification  for  voters  for  the  county  in  tespect  of 


freeholds,  and  in  respect  of  leaseholds  for  aiziy  ycsis 
and  leaseholds  for  twenty  years ;  and  throughout  that 
part  of  the  section  the  word  *'  lessee  "  is  nied,  mi 
then,  at  the  close,  the  franchise  is  given  to  any  person 
who  shall  occupy  as  tenant  any  lands  for  which  he  shall 
be  liable  to  a  rent  of  not  less  than  50^ ;  and  it  a  a 
very  forcible  argument  which  was  pnt  forward  by 
oounsel,  that  affects  all  the  classes  of  voters:  Iwis 
but  one  of  them,  and  is  described  by  the  name  oC 
tenant  ;  and  the  voter  here  now  before  us,  whv  wis 
objected  to,  is  described  as  of  the  class  of  voten  to 
which  "tenant"  belongs.  Is  that  sufficient,  witboit 
specirying  whether  he  claimed  to  be  the  occnpjiDg  as 
tenant  of  lands  for  which  lie  paid  not  less  than  59i. 
per  annum  ?  Now,  the  purpose  of  the  Befoim  Act 
waa,  in  substance,  to  prevent  its  being  defeated  by  thi 
requirement  of  forms,  as  far  as  possible ;  and  ths 
barrister  u  to  take  tlie  meaning  of  the  paiti« 
as  far  as  it  can  be  fairly  collected  from  the  words  that 
are  used.  The  revising  barrister  finds  the  man  de> 
scribing  in  the  third  column  that  he  claimed  to  be 
registered  as  tenant  of  the  property  in  respect  of  which 
he  claims.  Was  the  revising  barrister  right  in  ameoding 
the  description  of  "  tenant,"  and  saying  "  tenant  of 
land  to  the  value  of  ML  i"  I  think  it  was  in  strict 
accordance  with  the  intention  of  the  statute.  Tlie 
6  Vict.  c.  18,  s.  40  (the  Registration  Act),  diieets  the 
revising  barrister  to  correct  any  mistake  whieh  slull 
be  proved  to  have  been  made,  and  directa  that  he  it 
to  expunge  the  name  of  any  person  whose  qoalificatioa 
may  not  be  sufficiently  described ;  but  if  a  description 
shall  he  given  so  as  to  satisfy  him  in  tespea  ot' 
the  qualification  intended— if  the  qualificaiion  is 
named  sufficiently  to  be  identified,  he  may  complete 
the  register,  and  pnt  in  the  description.  The  revising 
barrister  has  been  of  opinion  that  the  word  "tenant" 
did  s|iecify  the  class  under  which  the.  party  claimsd, 
and  under  sect.  40  he  has  msde  the  amendment.  1 
am  strongly  of  opinion  with  the  barrister,  and  that  he 
has  complied  with  the  intention  of  the  statute.  I 
should  think,  if  it  was  necessary  to  go  to  the  general 
power  of  amendment  in  sect.  101  of  the  6  Vict,  c  18, 
there  the  same  principle,  and  the  inteotwn  of  tk 
statute,  is  clearly  made  out :  "  But  no  misuoinrr 
or  inaccurate  description  of  anything  named  in  any 
scheilule  to  this  Act  annexed,  or  in  any  list  or 
register  of  voters,  shall  in  anywise  prerent  or 
abridge  the  operation  of  this  Act  with  respect  to 
such  place,  provided  that  such  place,  person,  or  tbiii;, 
shall  he  denominated  so  as  tu  be  commonly  under- 
stood." I  think  it  an  argument  of  great  force,  that 
in  common  parlance  the  voters  who  vote  as  M.  tenants 
would  class  themselves  as  tenant  voters,  which  is  whst 
was  dune  on  the  present  occasion  ;  and  that  is  the  de- 
cision of  the  barrister.  The  decision  in  the  former  case 
in  this  conrt  in  Hoailt  v.  Slejilimt,  28  L..J.  150,  CD.. 
is  a  direct  authority  fur  the  course  we  are  now  taking ; 
necause  "occnpyingat  50/.  a-year"  was  an  amrudineat 
that  clearly  was  required  to  specify  the  class;  at 
least  it  might  he  said  "  vote  as  a  tenant "  is  alinost 
OS  vague  a  description  as  "  occupier  at  50^.  a-year," 
but  more  nearly  within  the  statute,  because  the  word* 
"tenant  "  is  specified  within  the  statute  for  the  class 
uiiiler  wliicli  the  claimant  claims.  I  think  also  that  this 
was  within  a  good  deal  of  the  province,  almost  entirely 
wiiliin  the  province,  of  the  revising;  liarrister,  according  to 
the  cose  of  IVood  v.  iViUttdai.  I  am  of  opinion  the  de- 
scription is  sufficient  to  enable  him  to  specify  what  is 
intended.  His  judgment  is  to  be  final  up  m  tlie  case. 
.Many  of  these  cases  are  what  may  be  called  questions 
of  fact  which  are  to  be  finally  di'•po^e'l  of,  brcauM 
they  are  questions  of  fact  which  are  often  sent  up  lor 
the  purpose  of  the  cose,  as  intimating  what  bis  view 
of  the  matter  is;  and  in  my  opinion  the  revising  bar- 
rister acted  according  to  the  law  in  making  this  amend- 
ment to  complete  the  qnalifioation. 
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WiLUAKs,  J. — I  am  eotirelj  of  the  lame  opinion 
As  to  th«  abjection  tliat  ttie  word  "  tenant "  is  an 
insufficient  deacription  of  tb«  nature  of  the  qnalifica- 
tion,  becasM  "  tenant,"  in  its  legal  acceptation,  inay 
ar  inaj  not  mean  tenant  for  a  jrear,  but  inaj  mean 
teaut  in  fee-simple,  or  a  tenant  of  a  freehold,  it  is 
an  otjection   completely   met  bj  the  fact  that  the 
tUalt  itself  clearl;  luea  the  word  tenant  in  the  sense 
rf  a  lessee  for   years,  or  yearly  tenant.    There  is 
Mtbing  in  that.    I  adroit,  strictly  speaking,  this  de- 
soription  omits  one  of  the  things  which  is  essential, 
inmd  mainly  essential,  to  the  qoaliScation.     I  mean 
thst  though  he  says  he  is  tenant,  he  does  not  say  he 
ii<eeii|iTiag  tenant,  and  thongh  ha  may  be  a  lessee  for 
jan,  occapying  nnder  a  landlord,  and  holding  nnder 
a  jandloid,  he  may  fairly  be   understood  by  the  de- 
scription of  tenant,  becansa  that  is  the  sense  in  which 
ths  ward  is  used  in  the  statute  ;  but  he  has  no  qnalifi- 
<s(ioa  to  Tote  unless  he  is  not  only  tenant,  but  a 
tosnt  who  occupies.    The  objection  is  perfectly  true, 
tkst  the  description   omits  that  which  is  essential  to 
(oestitnte  the  qualification.  The  answer  to  that  is  this, 
tbt   the  statute  in   the    form  3    to     schedule   H 
P"'  'TP**!  *s   it  were,  of  what  is  a  sufficient  com- 
pUaAce  with  tha  sUtute,  and   if  the  description  the 
^iiiiunt  gtTes    is  a  sufficient   description,    compar- 
ag  it   with    the    specimens    or    examples    given 
is  the  statute,  that  endently  will  be  enough.    Now, 
>•   this    rery    qualification    the    description    given 
if  aacUy  that  given  in  No.  2  to  the  schedule  U  of 
tkc  section  of   tho  Act  Will.  4 :    it  is  "  50  acres 
«f  land  as  oceopier."    He  may  have  no  vote  at  all, 
<k)a|;h  he  is  the  occupier.    So,  in  the  example  imme- 
*stily  given  below,  "  lease  of  warehouse  for  years," 
iWre  an  essentia]  incident  is  wholly  omitted.    It  is 
not  because  a  man  has  a  lease  for  years  that  he  has  a 
^salification  to  vote;   it  must  be  a  lease  for  years 
linn  the  annual  value  amounts  to  10/.,  and  it  is  an 
^seatial  to  the  qiulification.     In  this  case  it  is  essen- 
tisl  that  he  should  he  the  occupying  tenant.     It  seems 
to  ae  that  this  description,  quite  as  well  as  the  exam- 
(W  to  which  I  have  been  just  adverting,  enables  the 
ksnister  and  everybody  else  interested    to  know  at 
««tho  nature  of  the  quaEfication.    Then  I  appre- 
kid  It  makes  no  difference  whether  there  is  an  objec- 
tion taken  or  not  j  it  is  equally  the  duty  of  the  barris- 
t(r,  Boder  tlie  40th  section  of  the  Act,  to  amend  the 
^■eription  and  accurately  define  it  as  far  as  he  can 
(*^  he  signs  the  list ;  and  I  apprehend  the  revising 
■''"■ster  in  practice  does  so — where  he  sees  and  under* 
"sods  what  the  claimant  means,  bo  corrects  or  en- 
urges  the  description,  whether  there  is  an  objection  or 
"^  objection,   in  the  absence  of  an  objector    merely 
*»g  his  doty.     If  I  had  been  the  revising  barriater 
I  shiniid  have  had  no  hesitation  in  eorrectmg  it  at  my 
«»ii  mstance  into  "  occupying  as  tenant  of  land,"  which 
u  has  rightly  done  here,  and  in  effect  taken  the  proper 
awns. 

Btlbs,  J. — I  am  also  of  the  same  opinion.  Pei- 
™P«  the  description  may  be  well  enough  as  it  stands. 
It  is  not  necessary  to  decide  that ;  but  at  all  events  I 
^ot  entertain  a  doubt  that  the  learned  revising 
"fiister  has  done  perfectly  right  in  altering  it  as 
»•  has  done.  Now,  as  a  general  rule  in  the  con- 
•^nxition  of  an  Act  of  Parliament,  I  have  always  under- 
^nd,  unless  there  bo  something  in  the  context  to 
^0*  a  different  sense,  the  Act  is  to  be  expounded 
"Wding  to  the  ordinary  and  popular  sense  of  the 
'*ds;  surely,  that  ought  to  be  especially  so  with  an 
«t  of  Parliament  that  was  intended  when  it  passed 
«r  the  enfranchisement  of  the  nation,  still  more  m  that 
Wot  the  Act  which  allows  illiterate  and  uneducated 
''"ns  to  de«eribe  the  nature  of  theii  claims.  Now, 
US  daimant  a  eallad  here  a  "  tenant ;"  I  would  put  it 
~  saybody  whether  in  the  ordinary  and  popular  seme 
«  that  wwd,  whtn  yon  speak  of  a  man  as  »  tenant, 
[Mao.  Ca».— Vol.  U.] 


yon  do  not  generally  understand  it  to  mean  that  the 
claimant  and  those  who  occupy  fall  under  this  accord- 
ing to  the  amendment  that  has  been  made.  But  I 
was  very  much  struck  with  the  quotation  from  Web- 
ster's Dictionary,  where  be  gives  as  the  legitimate  sense 
of  the  word  "  tenant,"  one  who  has  the  occupation  and 
temporary  possession  of  land  or  tenements  whose  title 
is  in  another.  According  to  that,  what  this  man  has 
said  is,  "  I  claim  as  having  the  occupation  or  tempo- 
rary possession  of  lands  or  tenements  whose  title 
is  in  another."  That  is  the  same  thing  as  saying,  "  I 
am  occupying  tenant,"  and  this  was  clearly  held  to  be 
sufficient.  In  addition  to  that  there  is  what  has  been 
suggested  by  Mr.  Chitty,  that  the  word  "tenant"  is  not 
only  used  in  the  statute,  but  is  used  in  this  very  list, 
"  qualification,"  with  the  parUdple  "  occupying  ;"  but 
still  in  this  sense,  besides  what  my  Lord  has 
swd,  it  is  used  in  sect.  SO  of  the  original  Act.  I  am 
disposed  to  think  it  was  right  as  it  stood,  but  I  have 
not  the  least  doubt  it  is  right  now.  As  to  the  obser- 
vation of  Mr.  Welsby,  that  qualification  here  requires 
reasonable  inquiry,  and  ex  vi  termini  is  included  in  the 
word  identification,  as  my  Lord  has  pointed  out,  the 
responsibility  of  identification  is  with  the  revising 
barrister,  and  we  have  no  fault  to  find  with  his 
deciaion. 

KbatiMo,  J. — I  am  of  opinion  that  the  revising 
barrister  was  quite  right  in  this  case.  The  object  of 
this  statute  is  provisional,  to  enable  a  man's  neighbour 
to  inquire  whether  he  really  has  the  qualification 
which  he  puts  forward  upon  the  register.  Now  oould 
any  of  thia  voter's  neighbours  doubt  for  a  single 
moment  what  be  intended  to  claim  for?  Certainly 
not:  therefore  I  am  not  surprised  that  the  revising 
barrister  should  have  found  as  a  fact  that  this  de- 
scription ss  "  tenant "  was  commonly  understood  to  be 
"occupying  tenant."  I  think  nobody  can  doubt  that 
was  the  meaning  of  the  word,  and  as  to  the  description, 
I  think  there  would  not  be  the  slightest  doubt.  I 
think  the  revising  barrister  was  correct,  and  if  any 
amendment  was  required  be  was  quite  authorised  to 
make  it  nnder  the  Act  of  Parliameut. 

JviigmeAfw  the  reg>. 

7Va<(er,  attorney  for  the  app. 

Johnvm  and  WetheralU,  attorneys  for  reap. 

Fridttg,  Kov.  21,  1862. 

Wahstead  Local  Board  of  Health  t>.  Hill. 

Brickmalang — Nonout   and  offeamne  trade — PMie 

Hetm  Act,  12  ^  13  Vict,  c  63,  s.  64. 
By  tect.  64  of  12  ^  13  Viet.  e.  63,  it  it  enacted  that 
the  businesa  of  a  blood-boiler,  bone-boiler,  /ell- 
monger,  slaughterer  of  cattle,  hones,  or  animals 
of  any  description,  toop-boiler,  tallotB-aulter,  tripe- 
boiler,  ot^  other  noxious  or  offensive  business,  trade, 
or  manufacture,  shall  not  be  newfy  established  us 
any  bvUding  or  place  t\fler  this  Ad  is  <g^Ued  to 
the  district  in  tohidi  such  building  or  place  is  situate, 
untliout  the  consent  of  the  local  board  of  health, 
unless  the  said  general  board  shall  otherwise 
direct: 
ffetd,  that  brichnating  is  not  a  noxious  and  offensive 
bunness,  trade,  or  manufacture,  within  the  Tneaning 
of  the  above  Act 

This  was  an  appeal  against  justices  in  Essex, 
they  having  dismissed  a  summons  obtained  by  the 
apps.  against  the  resp.  nnder  sect.  64  of  12  &  13  Vict, 
c.  G3  (the  Public  Health  Act),  which  enacts  "  that 
the  business  of  a  blood-boiler,  bone-boiler,  fellmragsr, 
slaughterer  of  cattie,  horses,  or  animals  of  any  descrip- 
tion, aoap-boiler,  tallow-melter,  tripe-boiler,  or  other . 
noxious  or  offensive  tnie  or  manufacture,  shall  not  be 
newly  established  in  any  building  or  place  after  this 
Act  M  applied  to  the  district  in  which  such  building  or 
place  is  ntnate,  without  the  consent  of  the  local  board 
of  health,  unless  the  general  board  shall  otherwise 
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WeIXOCK  v.   ConSTASTUIB. 


[Ex. 


dinet.  And  wbososrer  otTends  against  tbis  enactment 
•hall  be  liable  f»r  each  offence  to  a  penalty  of  fifljr 
pomids,  and  a  further  penalty  of  forty  shillinga  for  each 
day  daring  which  the  offence  is  continned,"  &e.  The 
Tesp.  having  set  op  the  business  of  briekoiaking  within 
the  dbtrict  OTer  which  the  board  of  health  had  con- 
trol, was  snmmoned  under  the  64th  section  of  that  Act 
for  so  doing,  the  particnlars  of  which  were  set  out  at 
length  in  the  case,  but  for  the  purpose  of  this  case  ate 
not  necessary,  as  the  only  qoestion  for  the  opinion  of 
this  court  is,  whether  brickmaking  is  a  "  noxious  or 
offi>nsive  trade  or  manufacture  "  within  the  meaning  of 
thoAot 

JhwdiMwell  appeared  for  the  apps.,  and  dted 

SaUer  r.  Dichell,  2  Sim.  738 ; 

WaUer  *.  MJi,  4  De  O.  &  S.  815; 

BoU  r.  Barlow,  27  L.  J.  207,  C.  P. ; 

Bam/ord  t.  TunU^,  31  L.  J.  287,  Ex.  Ch.; 
6  L.  T.  Bep.  M.S.  721. 
Erlb,  C.  J. — In  this  ease  the  resp.  was  proceeded 
■gainst  under  the  Pnblic  Health  Act,  for  carrying  on 
the  bnsiness  of  a  htkkmaker,  and  the  jnstices  came  to 
the  oondnsion  that  that  business  was  not  a  noxious 
trade  or  manufacture  within  the  meaning  of  the  64th 
aeotioa  of  that  Act.  The  question  left  for  us  is, 
whether  brickmaking  was  to  be  prohibited  within  the 
district  of  B  board  of  health  unless  the  leaTe  of  the 
local  board  of  health  has  been  given,  I  am  of  opinion 
that  it  was  not.  The  statute  has  prohibited  oertwn 
trades  and  mannfactures  connected  with  animal  matter, 
and  the  question  is,  is  brickmaking  analogous  to  any 
of  the  trades  speciBed?  I  am  of  opinion  that  it  is  not 
It  can  be  carried  on  so  ns  to  be  no  annoyance  to  any 
one,  and  is  a  proper  use  of  lund  having  clay,  and  there- 
fore it  is  not  within  the  statute. 

Williams,  J. — The  question  which  we  hsTo  to  oon- 
dder  is  not  as  to  the  manner  in  which  tbis  particular 
bosiness  was  carried  on,  but  whether  the  trade  of 
brickmaking  is  in  the  abstract  a  trade  which  can  be 
called  noxious  or  offensive  within  the  meaning  of  the 
Act,  and  I  am  of  opinion  that  it  is  not. 

WlLUBi,  J. — I  am  of  the  same  opinion.  In  Hole 
T.  Barlow  it  was  said  that  the  reasonableness  of  the 
place  where  the '  business  was  carried  on  was  to  be 
taken  into  consideration;  and  the  supreme  court  of 
judicature  can  still  decide  whether  a  person  can  be 
guilty  of  R  nuisance  who  carries  on  n  necessary  trade 
under  reasonable  circnmstances.  In  Bam/ord  v. 
7Wn^  the  opinions  of  the  judges  were  conflicting. 
With  regard  to  ilie  present  case  it  appears  to  me  easy 
to  hold  that  tbis  bnsiness  of  brickmaking  does  not 
come  within  the  words  of  the  Act,  for  not  only  do  all 
those  trades  mentioned  in  the  Act  deal  in  animal 
matter,  but  they  ate  substances  which  in  their  nature 
without  doing  anything  to  them,  must  in  process  of 
time  by  patrefaction  torn  out  to  be  a  nuisanca  to  the 
neighbonrhood,  and  I  need  hardly  say  that  brick- 
king  is  not  of  that  natnre. 

Judgment  for  Ihe  rap. 


COTTBT  or  £XOH£QTrBB. 

Beported  by  F.  Uailkt.  and  H.  Luoh,  Eaqra.,  Bartlstars- 
at-t4iw. 

ifay  28, 1862,  and  Jan.  29,  1863. 

Wellock  v.  Cohstantinb. 

Action  far  as$ault  —  Evvltttct  proving  rape — Action 

merged  in  the  felony. 
Aptnon  is  not  alluwed  to  mtJx,  tit  Ihe  first  inttance, 

aftlany  the  foundation  of  a  eioil  action. 
In  an  action  for  an  auauU,  the  evidence  proved  that 
deft,  had  eommitlnl  a  rape  on  the  pU.  The  judge 
at  the  trial  then  cmaidered  the  ground  of  compUAtt 
imcived  a  charge  of  fdang,  and  nonsuited  Ihe  pit.  : 
Beld,  that  the  nmsuit  was  rightlg  directed  (if«r(M, 
B.  tHssmtiente). 


This  was  an  action  for  an  aaault,  very  aggravated 
in  ita  kind,  in  which  the  pit,  a  yonng  woman,  com- 
plained of  great  violence  being  used  towards  her  by 
the  deft 

The  declaration  (dated  15th  Jnne  1861)  sttted 
that  the  deft  assaulted  and  beat  the  pit,  and  forcibly 
violated  her  person  and  debauched  and  carnally  knew- 
her,  whereby  the  pit.  became  pregnaat  and  has  beoome 
ill,  and  has  been  delivered  of  a  child,  and  has  been 
prevented  from  earuing  her  livelihood,  and  has  become 
liable  to  maintain  the  said  child ;  and  the  pit  dsimi 
SOOC 

The  cause  was  tried  at  York,  before  Willes,  J.,  whn 
the  evidence  proved,  in  the  opinion  of  that  leaned 
judge,  that  a  rape  had  been  committed  upon  tb». 
pit  by  the  deft  The  learned  judge  was  of  opinion 
that  the  wrong  complained  of,  for  which  the  civit 
remedy  was  now  sought,  involved  s  charge  of  felony, 
and  the  case  ought  to  be  tried  as  a  criminal  offence  r 
be  accordingly  du-ected  a  nonsuit.  A  rule  tnit  «» 
afterwards  obtained  to  set  aside  the  nonsuit,  and  for 
a  new  trial  on  the  ground  that  there  was  evidence 
to  be  left  to  the  jury  of  a  cause  of  action,  and  also 
on  the  ground  of  misdirection  in  the  learned  jndge't 
directing  the  jury  that  there  was  no  cause  of  action. 

Price,  Q.  C.  showed  cause. — ^Tbe  declaration  iir 
substance  diarged  the  deft,  with  rape,  and  it  was 
proved ;  the  learned  judge  at  the  trial  said  the  pit 
could  only  recover  by  proving  a  rnpe.  The  counsel 
for  the  pit.  contended  that  the  pit  was  entitled  to  re- 
cover as  for  the  preliminary  assault  before  tbe  rape 
was  committed,  but  the  judge  said,  if  the  pit  bis 
proved  anything,  she  has  proved  a  rape ;  as  the  fict 
was.  The  wrong  complained  of  in  this  action  becomes 
merged,  therefore,  in  tbe  criminal  charge;  it  is,  in 
fact,  compounding  a  felony,  and  "  the  action  is  merged 
in  the  felony."  In  Stone  v.  Marsh,  6  B.  &  G.  551, 
Lord  Tenterdsn  said,  "  There  is  a  role  of  law  in  Eng- 
land, viz.  that  a  man  shall  not  be  allowed  to  make  a 
feluny  the  foundation  of  a  civil  action  ;  he  shall  not 
sue  the  felon."  In  Higgins's  case,  cited  by  Hale,  C.J. 
in  Dawhes  v.  Coeeneigh,  Styles  347,  trespass  was 
brought  by  the  husband  for  beating  his  wife,  whereof 
she  died,  it  was  beld  that  tbe  action  did  not  lie, 
because  it  was  felony.  Lord  Hale's  Treatise  on  the 
Pleas  of  the  Crown,  546,  and  a  dictum  of  Bnller,  J.,  ui 
Master  v.  Miller,  all  show  that  the  rule  against 
maintuining  a  civil  action  for  an  act  which 
amounts  to  a  felony  is  founded  upon  ptinciples  of 
public  policy.  In  Crosiy  v.  I<eng,  12  East,  413,  Lord 
Ellenborougb  said :  "The  policy  of  the  law  rsqnirej 
that  before  the  party  injured  by  any  felonious  act  can 
seek  civil  redress  for  it,  the  matter  should  be  heard  and 
disposed  of  before  the  proper  criminal  tribunal,  in  order 
that  the  justice  of  the  country  may  be  first  satisfied  ia 
respect  tj  the  pnlilic  offence."  [Mabtin,  B.  — Sup- 
pose tbe  girl  hod  said,  "  Tlie  man  badly  nsed  me  ;  be- 
treated  nie  very  roughly,"  and  avoided  that  part  as  to 
the  violence  against  her  will  to  prove  tbe  rape ;  is  Ihe 
judge  not  bound  to  try  it  ?J  A  rspe  is  here  charged' 
and  proved.  The  following  authorities  and  cases  were 
referred  to  :— 

Vin.  Abr.  tit  "  Trespass,"  Y.  3,  "  In  what  cases 
and  at  what  time  trespass  lies  where  the  matter 
is  felony ;" 
Re  Thompson,  30  L.  J.  19,  H.  C. ; 
2  Hawkins's  Pleas  of  tbe  Crown,  heading  "  Indict- 
ment i" 
Com.  Dig.  tit  "  Action  on  tbe  Case,"  and  "  Tres- 
pass "D.; 
Noy  s  Maxims,  last  edit.  205 ; 
R  V.  Ctnrke,  3  Cox's  Crim.  Gas.  481. 
Oi>ere«d,  Q  C.  and   T.  Jones,  contra,  in  support  of 
tlie  rule. — This  case  bos  been  treated  as  one  of  rape, 
hot  it  is  not  rape.    It  was  not  opened  to  tlie  jnry  as 
one  of  rape;  it  was  considered  and  treated  *s  a  violent 
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iggnnted  (malt,  nai  it  aeemcd  clear  to  ertrj  one  it 
WM  sot  1  cue  of  rape ;  tbe  question  then  ii,  wu 
thm  not  some  endence  to  be  left  to  the  jwrj  of  ui 
■wnlt?  The  learned  judge  heard  it  and  tried  it ;  there 
n>  DO  ftkniooa  chargs  in  tbe  declaration.  [Pol- 
uxx,  C.  E. — There  is  no  eridence  showing  it  was 
igt  one  entire  thing.  Habtih,  B. — Erer;  alle- 
gition  in  the  declaration  being  proved,  can  the  judge 
tkn  uy,  "  That  is  a  rape,  and  I  direct  a  verdict  for 
Ik  defL  ?"]  If  the  jndge  bad  directed  a  verdict  for 
tk«  deft,  instead  of  the  nonanit  being  assented  in  the 
■diosi;  w<>7i  the  pit.  wonld  have  been  for  ever 
imi.  If  the  dm.  had  been  indicted  and  «  oon- 
Tieiioo  or  acquittal  obtained  on  tbe  criminal  charge, 
DO  aetion  wonld  afterwards  lie.  The  deft  might  have 
plisM  in  abatamant  or  snspenuon  that  there  had 
ie«  no  criminal  prosecotion  first.  [Mabtis,  B, — Is 
thn  sn7  such  plea  ?]  Hale's  P.  C.  mentioned.  Snp- 
ftsing  there  was  a  subsequent  consent  on  the  part 
of  the  pit.  to  tbe  more  serious  charge,  wonld  the  jury 
Mt  be  at  liberty  to  say  tbe  deft,  was  guilty  of  an 
Mult?  Cm:  adv.  tmlL 

Ja».  S9. — PoixoCE,  C.  B.  delivered  judgment. — In 
tins  case  there  was  a  rule  nut  to  set  aside  a  nonsoit, 
and  for  a  hew  trial.  The  cause  was  tried  at  York, 
hfors  my  brother  Willes,  and  upon  evidence  coming 
xtfram  the  pit.,  who  was  «  young  woman,  com- 
flaimng  of  personal  violence  to  herself,  and  it  appearing 
to  the  learned  jndge  that  there  was  evidence  that  a 
npe  had  been  committed,  be  stopped  tbe  case  and  non- 
amttd  tbe  pit.  Tbe  majority  of  the  court  are  of 
tfiiioD  that  the  rule  should  be  discharged.  The 
pKni  npon  which  the  nonsuit  proceeded  was,  that 
after  it  sppeared  that  the  dril  light,  or  rather  the 
timg  eomplained  of,  and  for  which  a  civil  remedy 
ns  sought  by  the  action,  involved  a  charge  of  felony,  the 
(npr  course  to  take  was  not  to  go  on  with  that  inquiry, 
ht  to  leave  the  matter  to  be  tried  as  a  criminal  offence. 
H;  brother  Martin  differs  so  far  as  to  enable  tlie 
(vties,  if  they  think  fit,  to  take  the  case  to  a  court 
of  mor.  In  speaking  of  the  decision  of  tbe  court,  I 
m  stating  what  is  the  opinion  I  entertain,  together 
•U  my  brother  Bramwell.  My  brothers  Gbannell 
ui  Wilde,  did  not  hear  the  case  argned,  and  there- 
ton  take  no  part  in  tbe  decision  of  the  case. 

Bute  ducharged. 

Attorney  for  the  pit.,  Mr.  Hairg  T.  Kattn,  10, 
Qifiird'vinn,  for  Batry  Jiobuuon. 

Attorney  for  deft.,  Mr.  B.  B.  Clarh,  14,  Serjeants*- 
m,  Fleet-street.  

Mondttg,  Jan.  19,  1863. 

MOUNSET  V.  ISMAT. 

(^rioai — Boru-raeing — Entry  on  land  for  purport 

.  of  hurte-radng  on  Atcemion-day. 
i  aalom  for  the  freemen  or  cUa«a$  of  Carlisle  to 
aUr  on  Ateennon-dajf  upon  certain  land  m  an 
atrofaroekial  hamlet,  near  to  the  city  of  CarUUe, 
far  lie  purpose  of  hone-racing,  i$  a  good  ciulom. 
Trespasa.— Pleas :    1.  Kot  guilty.      2.  That  from 
trae  whereof  the  memory  of  man  runneth  not  to  the 
emtrsry,  on  a  certain  day,  to   wit,  on  Holy  Tbnrsday, 
•rAsoennon- day,  horse-races  had  been  held,  and  of 
tight  ought  to  be  held  on  tbe  dose  in  question,  being  a 
certain  extra-parochial  hamlet  of  Kingsmoor,  near  to 
the  city  of  Carlisle,  &c.,  and  that  there  was  a  custom 
ft  freemen  of  the  city  of  Carlisle  to  enter  in  and  upon 
tita  dose  in  question  for  the  purpose  of  horse-rading, 
ad   that   tbe  deft,    was    a  freeman   of  tbe  city  of 
Carlisle,  and  so  justified  tbe  alleged  trespass.    3.  A 
jiat&ation  by  deft,  as  a  citizen  of  Carlisle.    4.  Cus- 
tom for  freemen  (deft,  being  one)  to  enter  on  the  land 
>t  itaaonable  times  before  the  races  to  prepare,  &c. 

&  7eat;iJe,  QC  {Crot^ton  Button  with  him)  for 
the  plL  in  anpport  of  the  demurrer. 
Im  pU.'(  points  were — that  the  Ist,  2nd,  3rd  and 


4tb  pleas  are  bad  respectively,  on  tbe  grounds — ■ 
1.  That  the  customs  alleged  in  thoee  pleas  are  un- 
reasonable and  bad.  S.  That  snoh  customs  being 
customs  for  the  freemen  or  citixens  of  one  place  to  do 
something  in  another  place,  are  bad.  3.  That  th« 
freemen  and  citizena  being  •  ooUeotive  body  and 
members  of  a  corporation,  oannot  claim  otberwiso 
than  in  right  and  in  the  name  of  the  corporation. 

4.  That  such  customs,  in  order  to  be  good,  should 
he  claimed  for  inhabitants  only  of  the  said  city  of 
Carlisle,  and  that  as  persons  who  are  not  inhabitants 
of  tbe  said  city  may  be  and  are  freemen  and  eitizen» 
of  tbe    said  city,   tbe  customs  as  claimed  are  bad. 

5.  That  the  purposes  for  which  such  customs  are 
claimed  are  not  reasonable,  nor  for  the  necessary  re- 
creation of  the  inhabitanta  of  the  said  city. 

This  alleged  custom  pleaded  is  bad  ;  beicause  snoh  a. 
custom,  to  be  good,  must  be  alleged  to  be  at  a  sea- 
sonable time  of  the  year,  or  shown  to  be  so  by  dates  ; 
here  it  is  the  contrary,  as  the  races  ar«  stated  to  take 
place  on  Holy  Thursday,  or  Asoensbn-dsy,  which  must- 
be  at  a  time  when  crops  are  growing ;  a  fact  of  whieb 
this  court  would  take  jodioul  notice.  Bdl  t.  Wtmktl^ 
Willes  Bep.  20S,  is  a  clear  authority  for  the  pit.  Seo 
also  MiUeeiamp  v.  Jokneon  and  oliert,  in  a  note  to 
BeU  T.  JVardelL  [Chaxnei,!.,  B.  referred  to  Cock- 
sedge  r.  Fanthaw,  1  Doug.  132.]  Another  objection 
is,  it  is  alleged  to  be  in  tbie  freemen,  without  showing, 
what  freemen  are  intended.  Again,  "  neighbourhood'* 
is  too  general :  {GaltuxtnTt  oase,  6  Bep.  374 ;  Ch^/bt  v. 
Betnoorth,  3  Lev.  190.)  Abbot  v.  Weelg,  1  Lev.  176, 
was  a  custom  set  up  to  dance  every  day  on  the  plL's- 
close,  and  was  held  good,  but  that  was  after  verdict ; 
and  Pitch  v.  Kawling,  2  H.  Bl.  394,  was  a  custom  for 
all  inhabitants  to  play  at  cricket ;  but  there  it  was 
alleged  to  be  at  seasonable  times ;  both  these  latter 
cases  are  therefore  distingnishsble. 

MeUUh,  Q.  C.  (J.  B.  ifaule  with  him),  for  deft., 
was  not  called  upon,  the  Court  intimating  that  should 
it  be  necessary  to  bear  bim,  be  wonld  be  required  to 
argne  it  hereafter. 

Tbe  deft.'s  points  were : — 1.  That  the  customs  set 
out  are  good  and  reasonable.  2.  That  the  fact  of  th» 
customs  being  for  the  freemen  or  the  dtizens  of  one 
place  to  do  something  in  a  neigljbonring  place,  makes 
no  difference  in  tbe  validity  of  tbe  custom. 

Cur.  adv.  tmll. 

Jan.  20. — Pollock,  C.  B.  delivered  judgment.— 
In  this  case  in  the  special  paper  which  was  argued  yes- 
terday we  stopped  Mr.  Mellish  that  we  might  hear  hint 
if  we  thought  it  necessary  to  do  so,  but  we  do  not 
think  it  necessary  to  hear  him.  It  was  an  action  of 
trespass,  and  the  plea  in  substance  was,  that  there  was 
a  custom  in  Carlisle  for  freemen  of  Carlisle  to  exercise 
certain  sports  on  Ascension-day,  commonly  called 
Holy  Thursday,  at  a  place  named  in  the  neighbourhood 
of  Carlisle.  The  question  was  whether  it  was  a  good 
enstom  or  not  ?  On  the  part  of  the  pit.  tlie  onstom 
was  demurred  to,  and  Mr.  Temple  argned  for  tbe  pit. 
that  tbe  custom  was  bad,  and  seemed  to  think  the 
case  of  Sell  v.  Wardell  coupled  with  tbe  explanation 
given  in  another  case  clearly  proved  that  the  custom 
was  bad ;  but  the  court  npon  the  whole  is  of  opioioa 
that  the  custom  as  pleaded  is  good,  and  that  the  deft, 
is  entitled  to  judgment.  Tbe  custom  alleged  in  the 
plea  was  a  custom  confined  to  a  particular  day.  It 
was  argued  that  tbe  allegation  of  such  a  enstom  was 
bad  on  demurrer,  unless  the  plea  showed,  which  this 
plea  did  not  «how,  that  the  particular  day  was  a 
seasonable  day.  Tbe  case  of  i^tUeeAomp  v.  Johnion 
referred  to  in  a  note  to  tbe  ease  of  BeU  t.  Wardill,  in 
Willes'  Rep.  205,  was  cited  aa  an  authority  against 
this  plea.  It  was  there  held  that  a  custom  alleged  to 
enjoy  rural  sports  and  so  on  at  all  times,  must  be  in- 
tended after  verdict  to  have  been  good ;  that  it  must 
be  taken  to  mesn  legal  and  nssonaU*  st  sll  times. 
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thereby  impljing,  it  was  argoed,  that  the  de- 
soription  of  the  period  "  legal  and  reasonable "  was 
'Oeoessarj  to  make  the  onstom  good.  There  were  other 
■oaaes  cited  iu  BtU  T,  Wankll,  and  FUck  *.  Rmelmg 
is  allnded  to,  which  is  in  tlie  2  H.  Ul.  393.  The 
imstom  WBS  alleged  as  for  all  wasonable  times;  the 
word  "  seawnable  "  occurred  in  the  plea,  and  therefore 
4hat  does  not  decide  sighing  as  to  the  neceasitj  of  such 
an  allegation.  But  the  ease  of  Abbot  t.  Weely,  in 
1  Lot.  176,  was  cited,  in  which  the  allegation  oif  the 
flostom  to  dance,  4c.  was  alleged  at  all  times  without 
an;  qualification,  and  this  was  distinctly  held  to  be 
good,  although  not  restrained  by  a  seaaonable  time. 
2(o  anthority  is  cited  for  the  proposition,  that  in  the 
«aM  of  a  custom  like  the  present,  which  was  alleged 
for  a  day  certain,  it  was  necessary  to  allege  further 
that  the  day  was  a  aeaaooable  day;  oar  opinion  is, 
therefore,  that  the  plea  is  good,  and  that  our  judgment 
should  be  for  the  deft. 

Habtin,  B. — ^Tbe  only  addition  I  have  to  make  to 
the  case  is,  that  it  is  perfectly  clear  the  ease  in 
Willes'  Rep.  has  been  misunderstood,  and  that  this 
usage,  or  any  usage  or  custom  similar,  is  a  good  cos- 
tom.  In  2  Bl.  Com.  293,  in  the  text,  it  is  expressly 
stated  that  that  case  in  Lericz  was  good  law,  and  it  is 
also  stated  that  such  a  costom  is  lawful ;  therefore  there 
«an  be  no  doubt,  assuming  the  case  in  Willes  was 
contradictory  to  this,  that  the  case  in  Levins,  followed 
by  the  case  of  Fitch  v.  SaaUng,  2  H.  BI.  393,  shows 
it  to  be  good.  I  chink  a  good  deal  might  be  said  to 
•how  that  the  judgment  in  the  case  in  Willes  waa 
l^ven  under  an  error;  for,  to  be  a  good  custom  at  all, 
it  must  be  a  custom  which  existed  from  the  thne  of 
Bichard  I.,  and  the  dreumstanoe  of  the  land  for  which 
the  custom  was  to  be  used  being  pasture  or  arable 
was  a  thing  impossible  to  ascertain,  I  think  it  follows 
that  the  custom  most  be  decided  by  the  state  of  things 
.at  the  time,  and  the  circumstance  of  it  being  in  pas- 
tare  must  lie  very  immateiial,  whether  the  custom  was 
good  or  not  Judgmmt/or  de/i. 

Attoiney  for  pit.,  C.  Capei,  Gray's- inn. 

Attorneys  for  deft.,  Momuey  and  Groj/,  9,  Staple- 


EZCHSQTTISt  OHAUBSB. 

Beoorted  bj  WT.  MaTC,  Esq.,  Bariiusr-at-Law. 

Wttkttday,  Feb.  4,  1863. 

^Before  Pollock,  C.  B.,  Hartix  and  Wilde,  BB., 

and  Cboxpton.  Blackburn,  and  Mbllob,  JJ.) 

Blaoks  «.  Hiooa. 

Gamt — AnimaUfera  tiatura — Right  of  proptrtg  in 
afttrkilltd. 

Tkt  pk.  brought  an  aetioit  of  trover  for  certain 
dead  rabUtt,  vhioh  he  had  botigkt  from  poaehtn, 
v)io  had  laitn  them  on  the  land  of  E.,  and  vluch 
rabbitt  were  tubrnquentlg  retaken  by  B.'t  lervanit : 

Bttd,  that,  according  to  the  anlhorily  of  Lord  Lons- 
dale V.  Bigg,  the  rabbits  were  the  property  of  the 
person  tgion  whote  land  they  leere  storied    and 
kUhd. 
This  was  an  appeal  from  the  dedsion  of  the  Court  of 

C.B. 

The  declaration  stated  that  the  defts.  converted  to 

their  own  use,  and  wrongfally  deprived  the  pit.  of  the 

■VM»  and  possession  of  the  plu's  goods,  that  is  to  say, 

s«bbits  and  dead  rabbits. 

Seoond  count,  that  the  defts.  asaanlKd,  and  beat, 

and  pushed  aboat  the  pit.,  and  took  from  the  pit. 

the  pit's  goods,  that  is  to  say,   rabbiu  and    dead 

rabbits. 

Pleas:— I.  Not  guilty.    9.  That  the  goods  wers  not 

the  pit's  as  alleged.    8.  As  to  the  asaanltiBg,  beating, 

and  pushing  the  pit,  that  the  pit  at  the  sold  time 

4rbtn,  &c  bod  wrangfiglly  in  bis  powenUa  Mrtain 


dead  rabbits  of  and  belonging  to  the  Uarqnis  of  Exeter, 
and  the  said  rabbits  were  then  in  the  poasession  of  Ike 
pit  without  leave  and  lioense  and  against  the  will  of 
the  said  Marquis,  and  the  pit  was  about  wrongfallj 
and  nnlawfnlly  to  take  and  carry  away  the  said  lahliiti 
and  convert  the  same  to  his  own  nae,  wherrnpoa  tbs 
defts.  as  the  servants  of  the  said  Harqtus,  and  by  bis 
command,  requested  the  pit  to  refrain  from  csnyiig 
away  and  converting  the  said  rabbits,  and  to  qnit  pos- 
session thereof  to  the  defts.,  as  such  serrtnti,  waick 
the  pit  refused  to  do,  and  thereupon  the  defts.  ai  m- 
vante  of  the  aaid  Marquis  of  Euter  and  by  his  eoa- 
mand,  gently  laid  their  hands  upon  the  pit  aud  took 
the  said  rabbits  from  him,  using  no  more  force  thu 
necessary,  which  were  the  alleged  trespaases. 

The  conse   was  tried  at  Lneeater  before  Willes,  i. 

The  action  was  brought  by  a  fishmODgar  sad 
licensed  dealer  in  game,  residing  at  Stamford,  agaiut 
two  servants  of  the  Marqois  of  Exeter  to  rsoew 
damages  for  taking  out  of  his  poiiaiiion  nuiety  dtal 
rabbits. 

On  the  16th  Oct.  I860,  two  men  left  at  the  Ksttas 
station  of  the  Peterborough  branch  of  the  Hidlsai 
Railway,  a  couple  of  haga  addressed  to  the  pit  Tin 
deft.  Percival  saw  the  bags  there,  and  on  examisiig 
them  found  that  they  oootoined  a  number  of  rsbbiti, 
recently  killed.  The  bags  were  directed  by  the  mta 
who  left  them  to  be  sent  to  Stamford,  by  the  fint 
train,  and  having  obtained  thia  information  Faoirsl 
went  to  the  deft  Higgs,  and  having  fetched  a  polict 
constable,  all  three  went  to  the  Stamford  railway  na- 
tion, where  they  found  the  pit.  waiting  for  the  dais, 
which  shortly  afterwarda  arrived  from  Kettoa.  Tbt 
luggage-van  being  opened  the  pit.  went  up  and  dnmsd 
the  bags.  The  defta.  also  claimed  the  bags  in  tkt 
name  of  the  Marquis  of  Exeter,  and  after  some  altera- 
tion they  emptied  the  bags  and  took  the  ninety  dead 
rabbits. 

Upon  investigation  it  was  found  that  the  dmh  b<4 
been  on  the  land  of  the  Marquis  of  Exeter  during  tkt 
night,  and  had  netted  the  rabbits. 

The  defts.  did  not  deny  the  taking  the  rabUtt;  bat 
relied  upon  the  fact  that  the  rabbita  were  taken  frao 
the  Marquis  of  Exeter,  and,  therefore,  that  they  wtft 
his  property.  The  learned  judge,  however,  in  tummiag 
up,  told  the  jury  that  the  captor  of  wild  animals  bad 
a  right  of  property  in  them  wheresoever  they  w« 
taken ;  and  that  the  pit  was  entitled  to  the  rabkitt. 
The  jury  therefore  found  a  verdict  for  the  pit  A  role 
was  obtained  calling  on  the  pit.  to  show  canie  wby 
this  verdict  should  not  be  set  aside  and  a  new  trisl  hid 
on  the  ground  of  misdirection.  The  court  made  tb« 
rule  aUolnte,  Williams,  J.  aaying,  "  we  are  boood  by 
the  authority  of  iMtd  Lonsdale  t.  Rigg,  1  H.  &  W. 
923,  and  26  L.  J.,  Ex.  Cb.  196.  The  Court  of  Ei. 
Ch.  oonaidered  and  decided  Uiis  predse  point,  tsd 
decided  against  the  argument  the  pit  is  now  makiiig. 
It  is  tme  that  in  the  Court  of  Ex.  Cb.  thia  point  was 
not  argued ;  but  that  is  because  ever  since  the  ease  cf 
Sutton  V.  Moodey,  1  Lord  Baym.  251,  nobody  has 
treated  it  aa  one  that  was  disputable." 

Bayes,  Serjt  {Be€uUy  with  him)  for  the  pit— 
[Blackddbk,  J. — How  do  you  distinguish  thia  c«i 
from  that  of  Lord  Lonsdale  r.  /i^  f]  It  it 
distinguishable.  The  point  was  not  argnisd  there, 
the  question  in  dispute  was  as  to  the  right  of 
sporting.  [Pollook,  aB.— Yoa  bod  better  p 
to  the  H.  of  L.]  SMon  v.  Moodtg  is  a  rfMM 
only.  It  is  laid  down  io  all  the  old  oath*- 
ritiss  that  game  is  not  the  property  of  the  owntr  ef 
the  land.  In  Lord  Lonsdale  r.  IS^  the  sobstaatial 
question  was  as  to  who  was  the  owner  of  the  land, 
and  the  qaeation  of  game  was  only  an  incident  m  tke 
aais,  and  tiie  awmrship  ei  the  gronse  as  dittinat 
from  that  of  the  land  was  nst  aranad  by  sooMfl. 
[By  the  Coubt.— That  is  not  so.    TIm  qosstiga  u  tt 
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Blades  d.  Hioos. 


[Ex.  Cn. 


kIiooi  the  game  belonged  wu  deteimined  in  that 
cast .]  No  authority  was  cited  by  Mr.  Hill  to  show 
that  the  property  in  the  gronse  was  in  Lord  Lons- 
dale. [Blackburn,  J. — I  apprehend  the  apples  when 
MTeied  from  my  tree  are  mine ;  so  also  is  coal,  &c 
Tbe  lerered  thing  is  the  property  of  the  owner  of  the 
■oil,  and  it  is  no  srgament  to  say  that  larceny  cannot 
le  supported.]  lAiceny  cannot  be  committed  of 
animals /ens  nafMns :  (Hall's  P.  ofC.  510 ;  7  C.  Rep. 
156,  p.  18.)  If  the  rabbit  was  killed  by  the  person 
*bo  took  it  I  contend  that  the  property  was  in  him  : 
{MsUm's  case,  5  Bep.  211.)  [Bi^ckburs,  J. — 
Wbat  was  the  property  according  to  Lord  Coke  in  the 
joong  iiawks  ?j  As  long  as  they  coold  not  get  oCf  the 
kid  tiiey  were  in  the  same  state  as  if  they  were  re- 
'daimed,  ratioite  impotentue.     He  also  referred  to 

Com.  Dig.  3,  tit.  Chase,  II.  Warren ; 

Banmm  t.  ilockeU,  2  B.  &  Cr.  894 ; 

Cro.  Cas.  553 ; 

43£dw.3,  Pla.24; 

4  BI.  Com.  44. 
Pollock,  C.  B. — I  beliere  ire  are  all  of  opinion 
4b>t  the  jodgmsot  of  the  oonrt  below  most  be  affirmed. 
ffiiateTer  we  m»y  privately  think  upon  the  subject,  it 
ii  not  competent  to  ns  to  do  anything  bnt  affirm  the 
jodgDent.  Then  is  a  case  directly  in  point  in  this 
aut— it  may  be  it  was  not  argned  at  great  length 
■Iwathe  matter  was  before  the  coart,  bnt  it  was 
obit  for  graotad,  not  becanse  the  two  parties  to  the 
acuoo  agreed  that  that  should  be  the  law,  bnt  it  was 
decided  upon  the  gronnd  of  a  decision  to  that  effect 
in  1  Ld.  Raym.  Bep.,  where  the  express  point  was 
dtdiied,  and  the  conrt  is  disposed  to  stand  upon  that 
aailwcilT,  and  in  the  case  of  Lord  Lonsdale  t,  Rigg 
tile  Court  of  Error  came  to  the  same  condosion.  If, 
tlitreforc,  this  matter  is  to  be  any  longer  dis- 
oiaed,  it  must  be  discnssed  in  some  other  court 
tliaa  the  Conrt  of  Ex.  Cb.  For  these  reasons  we 
(liiok  the  judgment  of  the  conrt  below  ought  to  be 
ifirmed. 

UaBTiif,  B. — I  can  assure  my  brother  Hayes  he  is 
in  enor  ia  snppoung  this  matter  was  not  considered  iu 
tlx  case  of  Lor  J  Lonidale  r.  Rigg.  I  can  speak  per- 
sonally of  it,  and  I  could  not  hare  investigated  the 
<a<tt<r  more  than  I  did ;  and  it  seems  to  me  that  the 
julgiient  in  that  caie  was  in  conformity  to  all  reason 
uii  good  sense,  and  one  which,  if  it  bad  been  acted  npon 
li.r.penaas  who  are  desirous  of  preserving  their  game, 
vimld  afford  xacb  better  protection  than  is  given  to 
tl«a  by  the  Acts  of  Parliament.  I  am  quite  satisBed 
villi  (be  judgment  given  by  Lord  Holt,  which,  in  my 
•^mm,  would  afford  much  better  protection  to  iudi- 
vjiuls  ao  situated  than  looking  to  any  crude  expres- 
smt  that  are  so  often  to  be  found  in  the  Acts  of 
I'jriisment. 

BLacsBVBV,  J. — I  am  of  the  same  opinion.  I  will 
oaly  just  point  out  this.  It  appears  to  me  in  the  case 
of  Lifrd  tomdaU  v.  Rlgg,  that  my  brother  Hayes  is 
s>43tiiken  in  assuming  that  the  point  was  not  carefully 
<w-«idered  in  that  case,  and  brought  forward.  My 
brutber  Martin,   in  the  judgment  he  gave  in  the  court 


bllo' 


'.  says: 


"  The  second  count  is  trover  for  dead 


{ttHue  of  the  pit.  The  third  is  for  disturbance  of  the 
pli'a  exclusive  right  of  shooting  and  killing  grouse  on 
UrcUierdale-bank.  The  pleas  are— I.  Not  guilty  to 
tiie  whole  declaration.  2.  To  the  first  count,  land 
Out  the  plL's;  3.  Libervm  (eneiaentaai  in  defL  4.  To 
IW  third  count,  traverse  of  the  plt.'s  exclnaive  right. 
It  was  observed  in  the  argument  that  there  was  no 
(«u  denying  the  plt.'s  property  in  the  grouse  men- 
(t.aied  in  the  second  count.  Thu  wai  dearly  an  over- 
>igbt  m  the  defu's  pleader,  and  it  was  slated  by  the 
Waed  oooiucl  for  the  pit.  that  it  wa*  bis  object  to 
'<^taia*jadgmentupon  the  li^t,  and  (bat  the  pro- 
pity  in  tbe  dead  grouse  might  be  considered  as 
tuvmed  by  tbe  plea  of  not  gul^.'*    So  that  tbe 

[Mao.  Cas.— Vol.  n.] 


point  was  there  put  in  the  beginning  of  the  judgment 
delivered  by  tbe  judges.  Then  Piatt,  B.  (who  gives 
tlie  nest  judgment  in  the  cose)  cites  the  case  of 
Sutton  T.  Uoody,  and  says  at  the  conclusion  of 
his  judgment:  "Here,  the  grouse  being  pursued  and 
killed  within  the  Bretherdale>bauk,  if  I  am  right  in 
saying  it  was  tbe  lord's  soil,  the  possessory  right  was 
in  Lord  Lonsdale  in  that  grouse,  and  when  it  was 
shot  and  fell  to  tbe  ground  the  property  was  complete 
in  him."  It  is  not,  as  my  brother  Hayes  says,  a 
dictum  of  Flatt,  B.;  it  was  the  judgment  he  gives  on 
the  second  point  in  question — the  point  now  in  issue. 
Then  Alderson,  B.  says :  "  As  to  tbe  second  point,  I 
do  not  believe  that  we  entertain  any  difference  of 
opinion.  There  is  no  cladin  of  free  warren  set  up  by 
tbe  pit.  The  property  in  the  grouse  shot  by  tbe  deft, 
is  not,  therefore,  by  anything  stated  in  this  case  shown 
to  be  in  the  ph.,  which  is  the  point  in  issue;  that  is, 
I  mean  of  grouse  separate  from  the  land,  unless  the 
pit.  is  himself  solely  entitled  to  the  right  in  tbe  land." 
Alderson,  B.  therefore  clearly  mads  it  a  part  of  bb 
judgment  that  the  right  to  the  property  in  the  grouse 
depended  on  the  title  to  the  land ;  and  tbe  Chief  Baron, 
who  did  not  deliver  any  judgment  separately,  is  said 
to  have  concurred  in  Alderson,  B.'s  judgment.  So 
that  all  four  judges  iu  tbe  Court  of  Ex.  considered  tbe 
point  taken  at  the  bar,  and  delivered  a  direct  judgment 
upon  it.  Then,  ai  to  iU  not  being  decided  npon 
appeal  to  the  Court  of  Error,  my  brother  Hayes  is 
mistaken ;  for  that  oonrt  did  not  pass  it  by  in  sUenee, 
bnt  distinctly  decided  that,  according  to  all  tbe 
authorities,  the  property  in  this  grouse  was  in 
tbe  pit,  and  therefore  that  tbe  second  count  was 
sustained. 

WiLDB,  B.— I  wish  to  add  a  few  words  to  tbe  judg- 
ment abeady  delivered,  as  I  think  the  doctrine  of 
animals  /era  natura  has,  in  these  days,  been  some- 
times pushed  too  far.  It  has  been  argued  in  this  case 
that  an  animal  fera  natara  could  not  be  the  subject 
of  independent  property ;  bnt  this  is  not  so,  for  tbe 
common  law  has  affirmed  a  right  of  property  in  animals 
even  though  they  were  fara  natura,  if  they  were  i»- 
stramed,  either  by  babit  or  inclosure,  vrithin  the  bounds 
of  the  owner.  We  have  the  authority  of  Lord  Coke's 
report  for  this  right  in  respect  of  wild  animals,  sncb 
as  hawks,  deer  and  game  reclaimed,  as  swans  or  fiah, 
if  kept  in  a  private  moat  or  pond,  or  doves  in  a  dove- 
cot, &c.  Bat  the  right  of  property  is  not  absolute,  for 
if  such  deer,  fowls,  &c.  attain  Uieir  wild  condition 
again,  the  property  in  them  is  said  to  be  lost  la 
this  old  times,  the  cases  of  property  in  game  would 
be  few,  but  inclosnres  and  tbe  habits  of  modern  times 
make  a  great  change  in  the  character  of  game  in  respect 
of  its  wildness  and  wandering  nature.  And  there  is  a 
vast  quantity  of  game  in  this  country  which  never 
stirs  from  the  inclosed  property  of  the  proprietors, 
by  whose  care  it  is  raised  and  on  whose  land  it  is  sus- 
tained. B  is,  I  tbink,  too  kte  now  fdr  tbe  courts  of 
law  to  meet  this  change  of  curcumstonoes  by  declaring 
property  in  live  game ;  but  if  the  Legislature  sbonld 
interfere,  as  was  suggested  in  argument,  by  giving  to 
the  owner  of  the  land  property  in  game,  either  absolute 
or  qualified,  so  long  as  it  remained  on  his  land,  it 
wotud  be  a  decision,  in  the  spirit  of  justice  and  policy 
of  tbe  oommon  law. 

Judgment  of  At  court  below  affirmed. 

Attorney  for  the  deft.,  R.  Peacock,  for  Thompton 
and  PluBipt,  Stamford. 
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ReO.   v.  JvtmCES  OF  SCRBET  ASS  B.  MAT. 


lQb. 


OOTTBT    OF    QJTEEJU'B    BENCH. 

Bapoittd  by  JoBH  Thoxpsox,  t.  W.  Saottoess,  and  C.  J.  B. 
HxBTSLiT,  £«qn.,  Barri«ten-»t-Law. 

Friday,  Jan.  30. 
Reo.  v.  Justices  op  Surbet  akd  B.  Mat. 
Church-rate — Local  Act— New  parith  ereattd  under 
Lord  Bland/onfs  Act—Vettrg  meeting— Pott  on 
motion  for  church-rate  and  amendment. 
By  the  53  Geo.  3,  e.  clxii.,  the  parith  of  St.  Gilet, 
CambenotU,  it  empowered  to  make  a  chtavhrale, 
and  tecL  51  gives  an  appeal  to  periont  aggrieved 
to  the  quarter  tettions.  Since  that  time  e<rtain 
dittricit  <f  the  parish  have  become  leparate  and 
dittinct  parithet  for  all  eccletiattical  pvrpotet 
muler  the  6  4'  7  Vict.  c.  87,  and  are  net  now 
included  in  the  dturch-ratet  for  the  parith  of  St 
Oilea,  Camheraell: 
Held,  that  the  b3  Geo.  3  itiU  contimed  m  force,  and 
regulated  ahurch-ralei  for  the  part  of  the  parith 
of  St.  Gilet,  Camberwell,  not  within  tuch  dittricit 
and  nea  parithet. 
A  vettrg  meeting  wot  nmnumed  to  make  a  church- 
rate,  and  all  propotitiont  and  amendmentt  were  de- 
tired,  bg  the  notice,  to  be  made  at  that  meeting,  that 
the  poll  (which  wat  to  take  place  at  an  adjourned 
meeting)  might  be  taken  on  all  at  the  tame  time. 
At  themeetmg  a  church-rate  of  2d.  in  the  pound 
wat  vropoted,  and  the  only  amendmentpropoied  wat, 
"  That  no  rate  be  granted."  At  the  adjourned 
meeting  for  taking  the  poU  thou  in  favour  of  the 
rate  were  to  vote  atone  place,  and  thote  in  favour 
of  the  amendment  at  another  place,  and  there  being 
a  majority  in  favour  of  the  rate  the  chaurman  de- 
clared the  rate  carried  and  refuted  to  entertain 
any  further  amendment  about  to  be  propoted: 
Beld,  that  the  poll  wat  proper^  te^ten  under  Oe  dr- 
eumttancet. 

Rule  nut  calling  on  eertain  jnttioes  of  the  ooonty 
of  Surrey  and  R.  May  to  show  catue  why  a  distoess- 
wanantahoold  nut  iune  forlerying  U  6t,  8d.  dae  by 
him  on  account  of  a  chorch-rata  made  for  tha 
parish  of  Su  Giles,  CamberwelL  on  the  4tb  Joly 
1861.  ' 

In  the  notice  for  summoning  the  vestiy  to  make  a 
«hnrch-r«te,  it  was  stated  "»  show  of  hands  will  be 
taken  on  each  proposition  or  amendment  which  may 
then  be  snbmitted  to  the  meeting,  and  if  a  poll  should 
be  demanded  it  will  extend  to  the  whole  pariah  (except 
certain  districts  named,  including  Peckham),  and  the 
meeting  will  be  adjourned  to  the  8th  July,  for  the 
purpose  of  takmg  the  poll,  and  the  polling  will  then 
be  taken  on  all  the  propositions  and  amendments  made 
at  such  meeting,  at  one  and  the  same  time,  and  the  re- 
sults thereof  shall  be  final  and  oonclasire." 

At  the  meeting  on  the  4th  July,  held  in  pursuance 
of  that  notice,  a  resolution  was  dnly  mored,  and 
seconded,  "  That  a  rate  of  2d.  in  the  ponnd  be  and  is 
hereby  made  for  the  purpose  of  repairing  the  fabric  of 
the  parish  church."  It  was  thereupon  duly  mored 
and  seconded  as  an  amendment  to  the  motion,  "  That 
no  rate  be  granted."  The  chairman  then  called  for  a 
show  of  hands,  when  there  appeared. 

For  the  Hmendment    192 

For  the  motion  93 

Majority  for  the  amendment  99 

A  poll  of  the  parish  (except  the  districts  mentioned) 
was  duly  demanded,  and  the  restry  was  adjourned  to 
the  8th  July.  No  other  motion  or  amendment  than 
those  aboTe  specified  was  proposed  to  the  Testry  or 
mentioned  to  the  chairman.  On  the  8th  July  the  ad- 
journed vestry  was  held  to  take  the  poll  on  the  motion 
and  on  the  amendment,  when  the  nnmbets  taken 
wen, 


For  the  motion   9gl 

For  the  amendment   873 

Majority  for  the  motion I08 

and  therefore  the  then  chairman  declared  the  motion 
carried. 

Tlie  rate  in  question  was  msde  in  pursuance  of  this 
resolution  upon  the  inhabitants  snd  occnpiers  of  the 
parish  except  the  districts  above  mentioned. 

Mr.  May  was  assessed  upon  the  rate  at  the  sum  of 
12.  6s.  8d.,  which,  having  been  demanded,  he  wu 
summoned  to  pay.  At  the  hearing  his  attorney  pro- 
posed to  prove  that  one  or  more  ratepayers  after  the 
poll  had  been  taken  were  prepared  to  move  a  further 
amendment,  bnt  were  unable  to  do  so  by  reason  of 
the  churchwarden  immediately  leaving  the  chair.  The 
jasticea,  however,  decided  that,  as  the  rate  was  pod 
on  its  face,  they  onght  not  to  receive  the  proposed 
evidence. 

The  attorney  then  demanded  a  case  under  the  20  k 
21  VicL  c  43,  but  this  the  justices  declined  to  ago, 
on  the  ground  that  they  had  no  power  to  do  so,  and  a 
rule  having  been  applied  for  to  compel  them  to  do  so, 
this  Court  refused  such  rule :  (Ex  parte  Mag.Sl  L.  J. 
161,  M.  C.) 

tiie  justices  were  again  applied  to  to  issue  their 
warrant  of  distress,  bnt  declined  to  do  so.  In  Ifichael- 
mas  Term  last  this  rale  was  obtained.  There  were 
contradictory  affidavits  as  to  the  precise  form  in  which 
the  question  bad  been  put,  bnt  it  appeared  it  had 
been  put  thus :  "  Those  who  were  for  the  motion  rote 
here ;  those  who  are  for  the  amendment  vote  there." 

Mellith  and  Dr.  Fatter  showed  cause.— The  rate 
was  under  the  local  Act,  53  Geo.  3,  c  cbtii.  That 
related  to  the  whole  parish  of  Camberwell.  Since  that 
time  several  parishes  have  been  carved  out  of  the  old 
parish  of  Camberwell  under  Lord  Blandford'a  Act  for 
ecdesisstical  purposes.  Those  parishes  are  not  included 
in  this  church-rate.  The  first  question  is,  whether 
nnder  these  drcumstances  the  local  Act  continues  t» 
apply.  It  is  contended  that  that  Act  only  applies  to 
rates  made  over  the  entire  area  of  the  parish  of 
Camberwell  as  it  existed  at  the  time  of  its  pagang. 
Secondly,  it  is  objected  that  the  poll  was  improperly 
taken.  The  inhabitants  had  only  an  opportunity  oi 
voting  for  the  rate  or  against  it.  There  might  hare 
been  many  who  would  ^ve  preferred  a  penny  rate. 
Again,  the  original  proposition  ought  to  have  been  pat 
limplidter  after  the  amendment  had  been  negatived, 
and  in  that  case  a  smaller  rate  might  have  been  pro- 
posed and  carried :  (£ft  v.  The  Burial  Board  ofh- 
Ungton,  1  Kay,  449.)  It  did  not  follow  because  the 
amendment  was  negatived  that  there  should  be  a  two- 
penny rate.    The  cases  of 

Ex  parte  May,  31  L.  J.  161,  M.  C.  ; 
Ooiling  v.  Veley,  H.  of  L.  Cas. 

Luth  (Foot  with  him)  in  support  of  the  rule.— The 
mode  adopted  of  taking  the  poll  was  the  only  practicable 
one.  The  parish  officers  invited  all  the  amendments  to  bo 
made  at  the  meeting,  that  the  poll  might  be  taken  on 
all  at  the  same  time.  By  the  mode  suggested  on 
the  other  side  successive  amendments  might  be 
made  one  after  another  ad  infnilum,  so  that  prac- 
tically no  rate  could  ever  be  made.  The  coarse  pur- 
sued was  sanctioned  by  this  Court  in  Ex  parte  Stevens, 
16  J.  F.  632  (Easter  Term  1852).  Secondly,  the 
local  Act  still  exists  and  applies  to  this  rate.  To 
hold  that  it  is' repealed  because  a  part  of  the  parish  is 
taken  away  and  formed  into  a  new  pariah  nnder  Lord 
Blandford'a  Act,  would  be  entirely  contrary  to  the 
spirit  and  intention  of  that  Act. 

CocKBUBX,  C.  J. — I  am  of  opinion  that  the  rule 
shotUd  be  made  absolute  in  this  case.  "Two  qnestioDs 
have  arisen.  First,  whether,  since  the  local  Act,  por- 
tions of  the  parish  having  been  separated  firom  it  and 
formed  into  separate  parishes  for  ecclesiastical  pur-' 
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OVERSEEBS  OF  SaLPORD  V.  OVEBSEEBS  OF  MaMCHESTEB. 


[Q.  B. 


IMM  under  Lord  Bluidford'a  Act,  the  local  Act  re- 
mBai  in  forco  for  the  nuin  body  of  the  parish  7  Upon 
tlut  I  enteruin  no  doubt  that  the  previous  existing 
Iiw  oootinaes  as  to  the  part  of  the  parish  which  is 
■left  The  second  question  was,  as  to  the  mode  in 
wliicli  the  lense  of  the  parishioners  was  taken  on  the 
quitioo  of  a  rate?  There  wis  no  objection  on  the 
jttt  of  soj  of  the  parishioners  as  to  the  mode  in 
«hieh  it  was  taken  with  a  view  to  the  intermediate 
'question.  This  was  aa  afterilionght,  when  the  parties 
vin  before  the  justices.  A  proposition  for  a  two- 
penny rate  was  mads  to  the  vestry  meetinf;,  and  an 
ebje^n  was  then  made  and  proposed  to  there  being 
mj  dinrch-rate  at  all.  There  was  no  need  for  any 
UDomit  at  alt,  and  it  was  competent  to  the  objectors  to 
meet  the  proposition  for  a  rata  by  a  direct  negative. 
llwiDeetingwas  adjonroed  for  taking  apoll  on  that  pro- 
petition  and  the  amount.  The  only  questions  before 
the  meeting  were,  a  twopenny  rate  or  no  rate  at  all.  Upon 
time  qsestions  a  majority  was  in  favour  of  the  rate. 
Ooavenience  prescribes  that  before  the  poll  is  taken 
til  the  propositions  should  be  before  the  meeting.  If, 
when  the  poll  was  taken,  another  amount  might  have 
bve  been  proposed  instead  of  3d,  the  proceedings 
ni^t  have  gone  oo  ad  infinitum.  I  can  see  no  sub- 
tlutial  objection  to  this  proceeding,  and  I  think  the 
carect  rule  was  laid  down  in  Ex  parte  May. 

WicHTMAjr,  <r..^I  am  of  the  same  opinion.  The 
eiily  doubt  I  had  was  as  to  the  mode  of  taking  the 
peli ;  but  the  whole  course  of  proceeding  shows  that, 
tt  the  time,  the  only  question  was,  whether  any  rate 
tt  tU  should  b«  made,  and  that  the  amount  was  not 
lie  matter  in  dispute.  After  the  time  had  gone  by 
ft  proposing  m  rate  of  a  different  amount,  some  one 
Jibd  that  this  intermediate  course  should  be  pursued. 
Such  a  mode  of  proceeding  would  be  interminable. 

Cbompto!!  and  Bi.ackbub:<,  JJ.  concurred. 

____  Ruh  ab$olutt. 

rnday,Feb.  13,  1863. 

OVSBSIEBS  OP  SALFORD  V.  (h-EB8EER8  OF 

M.U(CI1ESTER. 

Smtmd  of  pmiper — Order—frremovabUits—9  <f  10 

Piet.  c.  66—24  cf  25  Vict.  c.  55. 
Jl(  24  f  25  Vict,  c  55,  tins  paued  on  the  la 
Atg.  1861 :  itprooida  thut  after  tkt  25(A  March 
ae*(  l\t  ptriadof  three  yean  thall  be  tulutituted/or 
fat  yean,  tpecified  in  the  1<(  section  o/  9  ^  10 
Fict  e.  66,  ahich  enacted  that  no  ptrton  tkotUd  be 
nmmed,  nor  sAonU  o»y  viarrant  be  granted  for  the 
nnoval,  of  any  ptrton  from  any  parith  in  which 
—tk  person  thuU  have  raided  fur  Jive  yean  next 
before  the  application  for  the  warrant.'  An  order 
ef  removal  of  a  pauper  to  hi$  place  of  iHtlement 
mt  made  on  the  12th  March  1662,  but  he  teal  not 
removed  until  after  the  2Uh  March,  and  he  had 
raided  more  than  three  yean  in  the  parith  which 
obtained  the  order : 
Bdd,  that  the  parith  obtaining  the  order  teat  not  en- 
titled to  an  order  against  the  parith  of  tettlement 
naderthe*  ^  5  WiU.  4,  c.  76,  ».  64,  for  the  cottt 
ofmmtaiming  the  pauper  from  the  time  of  the 
no&oe  of  ehargeability. 

This  was  a  case  on  appeal  from  a  dedsion  of  the 
ttipendiaiy  nugistrate  at  Manchester,  refusing  to 
Dike  an  order  on  the  reaps,  for  the  costs  of  the 
■atintenanco  of  a  pauper  under  4  &  5  WilL  4,  c.  76, 
1. 84,  and  the  question  was,  how  far  the  Irremovable 
Poor  Act,  24  &  25  Vict.  c.  55,  had  a  prospective  or  a 
ntnspective  effect.  The  Act  in  question  was  passed 
«>  the  1st  Aug.  1861,  and  by  the  1st  section  it  pro- 
vides, "  that  after  the  25th  day  of  March  next,  the 
I«iod  rf  three  years  shall  be  substituted  for  that  of 
in  years,  specified  in  the  1st  section  of  the  statute 
9  &  10  Viet  c.  66,"  which  sUtnte  enacted,  "  that  no 
ftotn  iliall  be  itmoTed,  nor  shall  any  warrant  be 


granted  for  the  removal  of  any  parson  from  any  parish 
in  which  such  person  shall  have  resided  for  five  years 
next  before  the  application  for  the  warrant." 

An  order  of  removal  was  made  on  the  12th  March 
1862,  after  the  passing  of  the  24  &  25  Vict.  e.  55, 
but  before  it  came  into  operation,  and  the  removal  of 
the  pauper  from  the  app.  to  the  reap,  parish  did  not 
take  place  until  after  the  Act  had  come  into  operation, 
and  he  had  then  resided  for  more  than  three  years  in 
the  app.  parish.  The  question  therefore  arose, 
whether,  as  the  order  of  removal  was  valid  at  the 
time  it  was  made,  the  app.  parish  was  entitled  to  an 
order  under  the  4  &  5  Will,  4,  c.  76,  s.  84,  as  against 
the  resp.  parish,  for  the  costs  of  the  relief  and  main- 
tenance of  the  pauper  from  the  time  that  notice  of 
ehargeability  was  given. 

Welsby  for  the  apps. 

Monk,  Q.  C,  contra,  cited: 
Reg.  V.  Middtttex,  16  L.  J.  135,  H.  C. ; 
Reg.  V.  St.  Mary,  IVhitechapet,  17  L.  J.  172, 

M.  C.  ; 
Reg.  V.  Gtoitcp,  12  Q.  B.  117  ;  17  L.  J.  171, 
M.  C. 

JTeltfty  replied. 

WioHTXAX,  J. — The  Whitechapel  case  seems  very 
much  in  point ;  it  is  substantially  tjie  same  question : 
the  authorities  appear  to  me  conclusive. 

Mellor,  J.  ooncorred.  Judgment  for  retp. 

Rbo.  e.  Babton-upoh-Irwisll. 
Settlement — Apprentieeihip. 

An  (giprtntiee  vat  bound  for  Jive  years  by  indenture 
dated  29th  Sept.  1845,  the  master  to  pay  him  wages 
and  hit  father  to  find  him  board  and  lodging.  The 
maittr't  teorkt  (Mted  at  two  o'clock  on  Saturday 
afternoon ;  the  apprentice  during  the  whole  of  the 
term  tleeping  at  lodgings  m  A.,  except  Saturdayi 
and  occaiionally  Sundays,  when  he  slept  at  his 
father's  in  B.;  but  having  married  a  year  before 
the  expiration  if  his  apprtnUcesUp,  he  oj^erwards 
went  to  sleep  at  hit-foiher-in-law't,  alto  in  B.  For 
the  last  eighteen  months  or  two  years  of  the  term  of 
his  apprenticeship  lie  occupied  a  lodging  in  A.  upon 
the  understanding  that  he  should  not  sleep  there  un 
Saturday  nighti,  and  there  he  slept  on  the  night  of 
Friday,  the  21  Ih  Sept.  1850,  and  on  the  folljwtag 
afternoon  as  usual  he  went  to  B.,  and  on  the  Mon- 
day he  returned  to  hit  work,  at  which  he  continued 
for  a  week,  when  he  left : 

Beld,  that  the  sleeping  at  B.  on  the  Saturday  nights 
was  a  matter  of  necessity  and  not  one  of  recreation 
or  etyoymmt,  and  that  he  therefore  gcdned  a  settle- 
ment there, 

CA8B. 

Charles  Kay,  the  hnsband  of  Sarah  Kay,  was,  by 
indenture,  bearing  date  29th  Sept.  1845,  bound  ap- 
prentice to  Messrs.  Nasmyth  and  Co.,  of  Patricroft, 
in  the  township  of  Barton-upon-Irwell,  engineers  and 
ironfotmders,  for  the  term  of  five  years  from  the  day 
of  the  indenture.  The  indenture  contained  a  covenant 
on  the  part  of  the  masters  to  pay  the  apprentice  cer- 
tain weekly  wages,  and  a  covenant  by  the  apprentice's 
father  to  provide  hint  with  board  and  lodging  during 
the  continuance  of  the  apprsBticesbip.  Kay  entered 
tba  service  of  Messrs.  Nasmyth  immediately  after  th« 
execution  of  the  indenture,  and  continued  in  their 
service  for  the  full  term  of  five  years,  in  manner 
hereinafter  mentioned.  f 

On  each  Saturday  during  the  whole  of  the  term  of 
the  apprenticeship  Messrs.  Nosmyth's  works  closed  at 
two  in  the  afternoon.  This  is  the  -  hour  at  which  it  U 
usual  for  works  of  a  similar  description  in  the  neigh- 
bourhood of  Barton-upon-Irwell  to  close  on  the  Satur- 
day. Throughout  the  term  of  the  apprenticeship  K»y 
resided  and  slept  ereiy  night,  except  Saturday  und 
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occaatooillj  Sandaj,  at  lodgings  in  Barton-upon- 
Irwell,  first  at  a  hoosc  in  King-street,  next  at  a  liuose 
in  Vicar-stieet,  and  lastlj  at  the  boose  of  a  woman 
Duined  Nancy  Cktdwick,  hereinafter  nieutioned.  On 
fiicb  Saturday,  after  leaving  work,  as  aforesaid,  be 
'K-gnlarly  went,  antil  shortly  after  his  marriage,  to  tlie 
hoose  of  his  father,  who  lived  in  Manchester,  about 
six  miles  from  Patricroft  ;  here  be  slept  on  the  Satnr- 
■<lay  night  regularly,  and  occasionally  on  the  Sunday 
night  also,  and  returned  to  bis  work,  at  Patricroft, 
on  the  Moniisy  morning. 

Shortly  after  Kay's  marriage,  which  took  place  about 
M  year  before  the  expiration  of  the  term  of  his  appren- 
ticesbip,  he  used  lo  sleep  at  his  father  in-law°s  house 
instead  of  bis  own  father's  on  the  Saturday  nights  and 
«ccasioDally  on  the  Sunday  nights  also.  The  fatlier- 
in-law,  however,  lived  in  Manchester,  as  well  as  the 
father.  For  the  last  eighteen  months  or  two  years  of 
the  term,  Kay  lodged  at  the  said  Nancy  Chadwick's. 
The  lodgings  were  taken  by  Kay  himself  at  Ut  per 
vtek ;  but  at  the  time  of  the  arrangement  Nancy 
Chadwick  stipulated  that  Kuy  should  not  sleep  at  her 
bouse  on  tlie  Saturday  nights,  as  members  of  her  own 
family  came  over  to  see  her  on  that  day,  and  site  re- 
'quired  the  room  he  occupied  for  them  that  night.  This 
arrangement  suiting  both  parties,  was  agreed  to  by 
Charles  K<iy. 

Charles  Kay  slept  at  his  lodgings  in  Patricroft  on 
<tlie  night  at  Friday,  27th  Sept.  1850,  and  about  two  in 
the  afietnooD  of  the  following  Saturday  he  left  off  woik 
jiiid  went  to  Manchester  to  sleep,  and  slept  there  that 
night  and  also  on  the  following  Sunday  night. 

On  the  following  Monday  morning  Kay  i«turned  to 
Messrs.  Nasmyth's,  and  worked  one  week  at  the  same 
rate  of  wages,  and  then  left.  Ahogetber  Kay  slept 
more  than  forty  nights  in  Patricroft,  and  more  than 
furty  nights  in  Mandiester. 

In  the  month  of  August  last  Kay  deserted  bis  wife 
Sarah  Ann  Kay  and  his  family,  and  left  them  eharge- 
.able  to  the  fjwnship  of  Hulme,  where  they  were  re- 
siding at  the  time  of  bis  desertion. 

The  overseers  of  Hulme  then  took  out  an  order  for 
*\)i  removal  of  Sarah  Ann  Kay  and  ber  children  to 
Lurlon-  upon-Irwell.  This  order  was  appealed  against, 
Mii  the  appeal  cume  on  to  be  tried  before  me,  sitting 
as  deputy  for  the  recorder  of  Manchester,  at  the  quarter 
sessions  for  that  city  in  April  last. 

On  behalf  of  the  apps.  it  was  contended  that  the 
ni|:ht  of  the  28tb  Sept.  1850  was  the  night  of  the  last 
-day  of  the  apprenticeship,  aiid  that,  us  the  pauper's 
liunband  slept  in  the  township  of  Manchester  on  that 
night,  he  consequently  gained  a  settlement  there. 

On  the  part  of  the  resp.  it  was  denied  that  the  a|>- 
]>renticeship  was  subsisting  on  the  night  of  the  28th 
i>ept.  I8.'>0,  and  (if  it  was  subsisting)  that  though  in 
tiict  the  pauper's  husband  did  sleep  in  Manchester  on 
the  night  of  each  Saturday,  and  on  the  night  of  the 
iSatorday  wbieh  was  the  last  day  of  the  apprenticeship, 
such  residence  had  no  reference  to  and  was  not  in  fur- 
therance of  his  apprenticeship,  and  that  therefore  no 
iwltleiiient  in  Manchester  was  gained. 

I  entertained  the  view  taken  by  the  resps.  and  con- 
firned  the  order,  subject  to  the  above  case,  which  I 
sow  state  for  the  opinion  of  this  oourt. 

If  the  court  shuald  be  of  opinion  that  the  view 
4iiken  by  the  reaps,  was  the  correct  one,  then  the 
orders  of  Justices  and   the  order  of  sesuons  are  to 
stand  i  otherwise  they  are  respectively  to  be  quashed. 
(Signed)  J.  Monk. 

aepwood,  for  the  resps.,  showed  cause  agaiqst  a 
rule  to  qoath  the  order  of  leisions  for  the  removal  of 
Ann  Kay  and  her  five  children  from  Hulme  to  Man- 
<faester.  The  appreoticeebip  expired,  and  the  rela- 
tionship of  master  and  apprentice  was  at  an  end  when 
Kay  lefk  his  woric  at  two  o'clock  on  Satorday,  the  28th 
£ept  1850.    It  is  tme  that  he  came  on  tbt  following 


Monday,  but  not  as  an  apprentice.  His  residence  out 
of  the  parish  was  an  indulgence,  and  was  in  no  wty 
referable  to  his  apprenticeship,  for  binding  and  inha> 
bitancy  are  both  requisite  to  gives  settlement: 

3  Will.  &M.C.  11,  s.  8; 

R.  V.  Ribehtster,  2  M.  &  S.  135  ; 

R.  V.  Banbuiy,  3  B.  &  Ad.  706 ; 

R.  T.  lliaUm,  4  B  &  C.  64. 
The  last-named  case  is  a  direct  authority  ;  the  two  kit 
cases  were  not  cited  in  R.  v.  EUvoiek,  3.  P.  1860,  snd 
tbst  case  is  distinguishable.  If  the  master  knows  of  and 
consents  to  the  sbsenca  of  the  apprentice,  thea  it  is 
considered  as  having  reference  to  the  apprenticeship. 

CrompUm  Button^  contra,  for  the  apps. — This  is  not 
to  be  taken  as  either  an  indulgence  or  as  a  necessity; 
his  lodging  at  Nancy  Chadwick's  was  a  necessity. 

WloiiTMAX,  J. — The  question  in  this  case  is,  whidi 
of  these  two  parishes  is  the  place  of  settlement,  and 
that  depends  upon  where  he  slept  the  last  night  of 
his  apprenticeship.  Now,  he  certainly  slept  the  last 
night  in  Manchester,  but  it  is  contended  that  his  work 
ceased  at  two  o'clock  en  Saturday,  and  that  that  wis 
the  termination  of  his  apprenticeship.  This  esse  is 
clearly  distinguishable  from  R.  v.  Ribchater ;  there 
there  was  a  breach  of  the  articles  of  apprenticeship. 
The  present  case  is  different,  but  the  main  queation  is, 
whether  the  sleeping  on  the  night  of  the  28tli  Sept  ii 
Manchester  was  a  residing  in  Manchester  in  fuitber- 
anee  of  the  apprenticeship,  or  whether  it  was  merely 
a  sleeping  there  for  recreation,  without  any  occasioo, 
necessity,  or  requirement  The  case  is  within  the 
principle  of  R.  v.  Ilkeston,  4  B.  &  C.  64,  and  tlist 
case  is  not  inconsistent  with  the  other  cases  referred 
to;  there  the  apprentice  lived  and  worked  with  his 
master  in  the  parish  of  Ilkeston,  and  he  «ea| 
home  to  his  father's,  in  the  parish  of  Bsdfard, 
every  Saturday,  and  slept  there  on  Snoilsy 
nights  (with  the  master's  leave),  and  returned 
to  work  on  Monday  morning;  aud  having  returned 
and  worked  as  usual  on  a  Monday,  the  apprentice  left 
his  master  in  the  evening  and  never  retomed:  sal  it 
was  held  that  the  sleeping  in  Radford  being  merely  kj 
way  of  indulgence,  and  not  for  the  purposes  of  tbi 
apprenticeship,  was  not  soffident  to  confer  a  settlemest. 
Abbott,  C.J.  there  said:  "There  may,  indeed,  be 
cases,  and  some  such  have  arisen,  where  an  inhabitatieii 
in  a  parish  different  from  that  iu  which  the  mail«r 
resides  may  be  in  furtherance  of  the  service;  for 
instance,  where  a  master  cannot  take  an  appteotite 
into  hi«  own  house,  and  appoints  or  allows  bio  to 
choose  a  residence  in  another  parish,  so  that  be  nay 
return  to  work  every  morning."  Now,  in  the  presmt 
case,  for  five  nights  the  apprentice  slept  at  Nsacy 
Chadwick's,  and  on  the  other  two  nights  he  was  obiigid 
to  find  lodgings  elsewhere ;  that  was  not  a  matter  of 
recreation  or  mere  indulgence,  it  was  a  matter  of 
necessity.  The  master  did  not  lodge  him  or  cai* 
where  he  lodged,  so  that  he  came  to  his  work;  aad 
Bayley,  J.,  in  4  B.  &  C.  p.  68,  says;  "Where  the 
master  appoints  no  place  for  the  pauper  to  sleep,  or 
ap|iointa  a  place  out  of  the  parish  where  the  service  b 
performed,  a  settlement  is  gained  in  the  parish  when 
the  apprentice  sleeps.  .  .  But  if  an  apprentice  is 
general  resides  with  hw  master,  and  is  allowed  ouce  s 
week  as  an  iudulgence  to  visit  bis  parents  in  anetbtf 
parish,  he  does  not  lodge  then  ss  an  apprentice. 
That  seems  to  me  exactly  applicable  to  this  case.  The 
apps.  therefore  an  entitled  to  our  judgment 

Meixob,  J. — It  seems  to  me  that  this  esse  is  Is 
be  distinguished  from  R.  v.  Ebwick,  and  that  it  is  •■> 
faot  detennined  by  B.  t.  lOitttm. 

Judgmaafor  off. 
JoHauon  and  WtatkaraUt,  attorneys  for  resps. 
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BiDDOIf  R  ».  VsatBT  OP  St.  GeOBQB,   UAItOVIB-SQCABa. 


[V.C.  s. 


V.  0.   STXTABT'S   C0X7BT. 

ttfoifitf  jAiat  B.  Davidios,  Exi-iOfUooolaVliui, 
Bmnttut-tt-ljar. 


Thotday,  Ifarch  12,  1863. 
BiDDDLPH  V.  Tbb  Vestry  of  St.  Gxobob, 

HAHOyitB  SQUABJB. 

Jigmulm—Brtetim  of  vnttal—MttropoHi  Lootd 
Mmagtmmt  Ad—Poieen  of  vutry — itTiiwiMot. 

Bf  tie  88tk  $tetion  of  lU  ifefropolU  Local  Uanag*' 
tmiAetUu  tnaettd  Hat"U  thaUbe  lawfiW/or 
trntria  to  provUe  and  MOMiotii  vrvtaU,  fe.,  "m 
iftaftW  wtere  titg  Jeam  ituh  aeeommoittttOH  to 

J)^  a  metrepolitOH  ve$tiy,  hamag  raoltei  to 
melamimU  m  a  plaoa  wkert  the  pit.  tutd  other 
tceupkii  ofhotaet  n  the  neigUxmrhood  objected  to 
iei  a  prinUe  mtiemtee,  the  de/U.  eoitttnded  that 
ntrf  Mrimd  it  a  pMie  mntanca,  and  that  under 
At  above  ettuue  they  vert  empowered  to  ettMiih 
mA  a»  erection  at  their  otm  abeobde  ditertiMm  for 
■  tU  aeeemamtdaSicm  of  the  publia  : 
Mi,  that  the  Aet  confers  no  potoer  for  the  erection 

tf  that  which  thall  be  a  ntMOfiee  to  ot^  one. 
D^  firther  contended  that  theg  were  nppreuiitg 
rattier  thm»   creating  a  muaiica    ijv  the  leork  in 
jvsihon.* 
Mdi,  that  the  Act  givet  veitriet  no  pover  to  tapprm 
aaitmcti ;  hance  it  became  unneeeetary  to  eontider 
whether  or  not,  cu  the  pit.  eontatded,  thi*  mu  the 
mMMim  ^  a  greater  naiaamea  for  an  exittmg 
at: 
JUI,  farther,  that  the  elatae  eonfart  ao  mVtrarg 
/aiaertfonvaitrita;'emdi»aamKAaathit  appeared 
te  be  an  arbitrary  etarciae  (tf  power,  an  tiyanetion 
mu  jranled  to  rtatrain  the  eonatntction  of  the  work 
iajaaation. 

lU*  bill  wu  filad  hj  CoL  BoWt  Middflton  Bid- 
^lifk,  for  tb«  pnrpoM  of  rMtniaing  the  defts.  the 
laity  of  St.  Goorge'a,  HuaTer.sqiure,  from  erecting 
*  aiiul  in  Qrosrcnor-place,  at  the  retiriag  angl« 
■■■Ij  opp«dte  tb«  end  of  ObarlM-ttrwt,  mdjaeent 
ktk)  «(U  of  Baekinghini-palao*  gardens,  immedi- 
Mf  oppxita  to  No.  36,  Groorenor-pltoa,  and  nearljr 
Wirito  Mo.  35,  which  was  the  plb's  lesidenca. 

It  wu  stated  that  the  arerage  rental  of  the  honses 
<(poat<  to  the  apoi  in  qnestion  was  500/1  a-;ear,  ex- 
«(t  the  houses  Nos.  1,  3,  3,  Orosreoor-placie,  which 
■m  Uoeh  more  valuable. 

Ob  the  7th  Ang.  1862  the  vertiy  came  to  a  reso- 
WoB  that  the  woric  in  question  should  be  erected  at 
iks  thoTe-mentioned  spot ;  and  within  a  short  time 
iftsrwards  the  occupiers  of  eighteen  bouse*  in  the 
"wnsdiite  oeigbboorbood  signed  a  memorial  addressed 
Is  tk*  Ttstrjr,  objecting  to  the  execution  of  the  proposed 
*orkoa  the  following  groonds  : — 1.  That  tie  rstsb- 
jhhBent  of  >  public  urinal,  as  proposed,  wonld  in- 
^rioosly  aSiset  the  memo^alists  as  owners  of  bouses 
IB  QrwTenor-pUee,  to  t^e  extent  of  25  per  cent,  at 
hss(  m  the  value  of  the  property.  S.  That  the  offence 
it  the  memorialists,  ss  ocenpiers,  by  such  a  work  could 
■Bt  be  measured  by  any  peouniary  compensation  what- 
«*■  3.  That  no  reason  founded  on  public  acoommo- 
^sticB  eoold  be  alleged  ior  establisbiog  suoh  a  resort 

■  front  of  Orosrenor- place,  which  might  not  be  alleged 
Ut  a  similar  establishment  in  front  of  Buoldngbam 
fklses.  4.  That  rarioos  situations  in  the  neighbonrhood 
>i(ht  be  found  where  snch  a  place  instead  of  creating 
*«*e  would  diminish  offence,  as,  for  example,  at  a 
•b-ttaad.  5.  That  amongst  the  objects  of  18  &  19 
yV*.  &  120,  is  the  suppression  of  nuisances  ;  whereas, 

■  snch  a  sitoation  as  Grosrenor-place,  such  a  re- 
■rt  IS  it  was  proposed  to  establish  would  be  a  nuisance, 
ot  the  statute  referred  to  did  not  legalise  the 
Matisg  af  a  nuisance.      6.  That  the  board  had  no 

[Mao.  Cas.— Vou  U.] 


right  to  establish  snch  a  place  without  the 
consent  of  the  peison  or  persons  interested  in 
the  soil  on  whidi  it  stood;  wheress  the  right 
of  soil  OD  the  Taeant  ground  between  the  high- 
way and  the  Palace-garden  wall,  as  well  ss  in  the 
highway  itself  to  the  centre,  wss  Tested  In  the 
Crown,  and  the  Commisnoners  of  Her  Hiyesty's 
Works  and  Public  Buildings  were  not  consenting. 
7.  That  the  memorialists  were  adTised  by  counsel 
that  the  selection  of  such  a  site  wonld  not  be  deemed 
a  proper  exercise  of  the  discretion  giTen  by  the  statute 
to  the  vestry,  and  that  they  were  entitled  to  an  in- 
junction to  restrain  the  execuUon  of  the  work. 

On  the  20th  Aug.  1863  the  snrreyor  of  the  vestry 
wrote  to  the  plt.'s  solicitors  to  say  that  the  committee 
of  works  had  that  day  resolved  thst  a  screen  wall, 
twenty-eight  feet  in  length,  should  be  erected,  to  cor- 
respond with  the  wall  of  Buckingham-garden,  and 
that  the  proposed  urinal  should  he  placed  behind  tlie 
same. 

The  distance  of  the  proposed  nrioal  from  the  pit's 
house  wonld  be  about  thirty-five  yards. 

The  bill  was  filed  on  the  llth  Sept.  last  It  was 
alleged  that  the  erection  of  the  work  in  question 
would  be  a  private  nuisance  on  various  grounds;  thst 
the  Marquis  of  Westminster,  the  freeholder  of  tiie 
honses,  was  opposed  to  the  scheme,  and  had  suggested, 
tlirongh  his  solicitor,  that  his  surveyor  snd  the  snt- 
veyor  of  the  vestry  should  go  over  the  whole  of  the 
eitste,  snd  arrange  together  where  places  of  this 
description  might  Im  placed  with  as  liltle  inconvenience 
as  possible  to  the  tenants,  and  as  great  advantage  as 
po<sible  to  the  public;  that  the  resolution  of  the 
vestiy  wss  passed  at  a  time  when  many  of  the  vestry- 
men who  had  country  reaidenoes  were  out  of  town,  and 
that  the  sanction  of  the  Crown,  as  owner  of  the  soil, 
had  not  been  obtsined. 

Evidence  was  brought  forward,  on  behalf  of  the 
defts.,  to  show  that  the  wall  of  Buckingham-gardens 
w<is  already  extensivelr  used  as  a  place  of  accommo- 
dation for  the  public,  and  that  the  work  in  qnestion 
wonld  tend  to  abate  rsther  than  to  create  a  nnissnce; 
to  which  the  pit.  replied,  that  the  proposed  erection 
wonld  be  a  concentration  of  a  nnisanc*  not  at  present 
perceptible  in  the  dsytime,  or,  at  any  rate,  not  com- 
plained of. 

The  motion  for  injunction  came  on  upon  the  3Sth 
Nov.  last,  and  was  ordered  to  stand  over  nntil  the  flnt 
seal  after  Hilary  Term,  when  it  was  sgaiu  adjourned 
to  this  day. 

By  the  B6th  section  of  the  Metropolis  Local  Manage- 
ment Act  (18  &  19  Viet.  e.  170),  it  is  enacted,  that 
"it  shall  be  lawful  for  every  vestry  and  district 
board  to  provide  and  maintain  urinals,  water-closets, 
privies  sod  like  conveniences,  in  ntnitions  where 
they  deem  such  sccommodation  to  be  required,  and  to 
supply  the  same  with  water,  aud  to  defray  the  ex- 
pense thereof,  and  any  damage  occasioned  to  any 
person  by  the  erection  thereof,  and  the  expense  of 
keeping  the  same  in  good  order,  as  expenses  of 
sewerage,  are  to  be  defrayed  under  this  Act." 

By  the  96th  section  it  is  enacted  that  "  every  vestry 
and  district  board  shall,  within  their  parish  or  district 
(exclasively  of  any  other  penoDs  whatsoever),  execute 
the  office  of  and  be  surveyor  of  highwsys,  and  have  all 
such  powers,  authorities  and  duties,  and  be  subject  to 
all  such  liabilities,  as  any  surveyor  of  highways  in 
England  is  now  or  msy  hereafter  be  invested  with  or 
liable  to  by  virtue  of  his  office,  under  the  laws  for  the 
time  bong  in  force,  so  far  as  such  powers,  authorities, 
duties  and  liabilities  are  not  inconsistent  with  this 
Act ;  snd  all  streets  being  highways,  and  the  pave- 
ments, stones,  and  other  materials  tbereot,  and  all 
other  things  provided  for  tiie  purposes  thereof,  by  sny 
surveyor  of  highways,  or  by  any  person  serving  the 
office  of  surveyor  of  highways,  or  by  any  vestry  or 
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diatrict  board  onder  this  Act,  (ball  veat  in  and  b« 
under  the  management  and  control  of  the  yettrj  cr 
district  board  of  the  parish  or  district  in  which  such 
UghwaTB  an  ailnate." 

Malin$,  Q.C.  {MarHadaU  and  Basnet  with  him), 
now  moTed  for  the  iojonction.  He  cited  or  referred  to 
Uw  following  anthorities : 

SoUm  T.  Va  Htld,  3  Sim.  N.  S.  133 ; 

Th»  Attorney-  Gmeral  t.  Siejield  Gat  Compmg, 

3  De  6.  M.  &  G.  304; 
CoaU  T.  Tha  Clarence  Sailwag,  I  B.  &  U.  181 ; 
SUmtm  T.  IfWryei,  23  B«iT.  225 ; 
Twkler  y.  The  Waiukwonk  Board  of  Workt, 
IGiff.  412;  9  De  G.  &  J.  261. 

Jiartindale,  npon  the  sections  of  the  Act,  the  88th 

and  others,  contended  that  there  was  nothing  in  the 

Act  which  anthoriaed  s  reatiy  to  deprire  a  man  of  his 

oommon  Uw  righti,  or  wlueh  empowered  them  to 

.  inflict  a  noiunoe  npon  any  one. 

Baynee  referred  to  sects.  69, 86,  135  and  225  of  the 
Local  Management  Act,  for  the  pnipoae  of  ihowing 
that  there  was  no  compnUory  powtr  in  the  restrjr  to 
•ct,  in  a  caaa  of  this  Icind,  in  a  manner  cootrary  to  the 
wUiea  of  the  inhabitanta.  Where  the  Act  gave  the 
Testrjr  oompolsor;  powers,  as  in  the  67th  section,  it  also 
gsTe  compensation  to  the  injnrsd  psrties.  There  wu 
no  oompensation  directed  with  regard  to  works  to  be 
.  erected  nnder  the  88th  section. 

JSckomberg  {Bacon,  Q.C.  with  him),  for  the  defts., 
argned  that  the  sell  of  the  highway  waa,  nnder  the 
96th  section,  absolntelj  vested  in  the  vestry,  hence 
that  theyxonid  act  as  tbey  pleased,  and  that  tha  consent 
«f  the  Crown  waa  nnnecesaaty. 

The  ViCB-CiuiicKixoB  intimated  an  opmioa  that 
tbia  view  ooald  not  be  sostained. 

Sdumberg  further  srgued  that  the  150th  section  to 

which  reference  had  been  made,  applied  to  property 

whkb  was  not  already  vested  In  the  vestry.  The  case  of 

Aii$ti»  V.  The  Lambeth    Veetry,   4  Jnr.  N.  S. 

274,  1032,  was  also  referred  to. 

Saeon,  Q.C.  said  tlie  question  was,  whether  the 
«onrt  had  power  to  repeal  the  Act  of  Parliament.  The 
88th  section  cunferred  thia  power  on  the  vestiy  to  be 
cserosed  at  tbeir  discretion.  It  was  too  lata  to  say 
that  they  had  not  exercised  it  properly.  The  96th 
seotion  vested  the  soil  in  the  vestry  for  ctrtain 
parpoiM  and  amongst  other*  for  this.  The 
vastly  having  determined  to  make  the  erection 
40  this  spot,  Uie  court  had  no  power  to  interfere.  The 
case  of  TimkUr  v.  The  Board  tjf  Worht  had  no 
«pplimtioo.  [The  V.C.  assented  to  this.]  The  case 
«f  Coat*  V.  CtBTSRC*  RaUway  Compaitji  bad  just  ss 
littlft  to  do  with  the  present.  [The  V.  C— What 
that  ease  decided  was,  that  whero  there  are  two 
mode*  of  ezerciiiing  statutory  powers,  one  of  which 
will  inflict  private  injury,  the  other  not,  the  court 
will  interfere  to  prevent  the  former.]  Every  urinal 
mnat  be  a  nuisance — the  Legislature  must  be  taken  to 
Suve  known  that;  hence  the  legality  of  establishing 
that  which  must  inevitably  be  a  nuiaanca  has  been 
•stabliahed  by  statute.  If  the  oourt  reatrained  the 
•Taction  bare,  it  most  do  so  at  every  other  spot  in  the 
district.  The  same  objections  might  be  brought  by 
the  poorest  inhabitant.  The  vest^  most  be  pra- 
simed  to  have  taken  everything  into  consideration, 
and  to  have  oonsnlted  everybody's  interests.  Tbey 
liad  decided ;  and  it  would  be  monstroiu  to  attribute 
«aprice  to  them.  Tha  evidence  showed  that  the 
llarquia  of  Westminster  was  originally  of  the  defta.' 
opinion,  but  afterwards  changed  hia  mind.  None  of 
the  objeetioos  in  the  memorul  could  be  allowed  to 
weigh  with  a  court  of  equity ;  besides,  the  vestry  were 
AbsUng  a  greater  nuisance  by  creating  a  less.  Wliy 
•honU  the  vestry  do  the  pit's  bidding  instead  of  their 
(ublio  duty? 

Tb*  VlOS-CEAHCKLLOBi— This  bill  is  filed  com- 


plaining of  a  noisanoe,  and  anking  for  the  injinctioa 
of  the  court  to  rtstrun  it.    The  defts.  sre  the  VMtij 
of  the  pariah  of  St.  George's  Hanover-iqosrt,  and  tbey 
insist  upon  their  statatoiy  power  to  erect  tbit  work 
which  the  pit.  complains  of  ss  a  nniaance,  and  u  a 
serious  injnry  and  damage  to  the  righta  of  propw^af 
himself  and  his  neighbours.    The  defts.  have  tskoi 
very  high  ground.    They  have  insisted  upon  timr  its- 
totory  power  to  do  that  whioli  is  sought  to  be  i*- 
straioed,  and  have  argued  that,  in  exercise  of  tlut 
power,  it  is  enough  that  they  have   resolved  tint 
tbia  particular  work  aball   be  erected.    They  bare 
aigned  also,   to   my    surprise,   that   every  woik  of 
the   kind    which    they   propose    to  erect   is  neni- 
sarily  a  nniaance.    The  first  question  is,  whether  or 
or  not  the  Act  of  Parliament  authorises  the  defts.  I« 
erect  anything  which  shall  be  a  nuisance  to  anybod;. 
The   88th  secdon,  npon  wliich  the  question  niaialy 
turns,  is  that  to  which  they  refer  as  giving  tbem  ili* 
enormous  powen  which  they  insist  npon  exerciuig. 
It  is  remarlcahle  that  the  preceding  section  does  (ire 
tliem  a  power  in  clear  and  distinct  laognage— laagaige 
in  a  marked  degree  diffeieat  from  that  of  the  SMi 
sectioo,  which  refer*  to  works  of  tha  kind  now  in  qatt- 
tion.    The  87th  section,  which  reUtes  to  the  filling  ap 
of  ditches  by  the  side  of  road*,  says :  "  It  shall  be 
lawful  for  any  vestry  or  district  bwird,  vhere  the) 
thittkJU,  to  cause  the  ditches  at  the  sides  of  w  scnes 
public  roads  to  be  filled  up,"  &o.     The  laoguaga  «f 
the  88th  section,  which  authorises  the  coostrootiooof 
nrinabs  is  cot  in  such  absolute  terms.    Tiie  weeds  sie 
these  :    "It  shsU  be  Uwful,"  &c  [His  Honour  read 
the  clause  as  set    out  above.]      There  is  not  one 
word  that  points  out  a  nniaance    to    be    premted 
07  to  be  created.      There  ik  not  one  word  in  ttis 
section  which  says  that  worka   of   this  kind  srt  lo 
be   constructed  in  order  to   prevent  nuisancei.    Tha 
purpote  is  accommodation.    I  make  that  obaerratioa 
for  this  reason.    In  thu  case  then  being  no  aniver 
from  the  defts.,  the  defence  is  to  be  found  in  the  affi- 
davits which  have  been  filed  for  the  purpose  of  reut- 
iug  the  present  applicalion.     In  the  erideuoe  of  tlia 
prmdpal  witness,  Mr.  Bichard  Englefield,  whs  is  a 
veatryman,  the  cass  is  put  entirely  upon  its  being  ons 
in  which  it  is  necessary  to  erect  tha  work  in  qaastian 
in  order  to  prevent  a  nniaance.    Now  I  can  imderslsiid 
that,  if  public  accommodation  is  to  be  oonsnlted ;  but 
the  prevention  of  a  nniaance  is  not  a  purpoea  defined  in 
the  Act  of  Parliament.    Thia  gentleman  says  is  the 
fourth  paragraph  of  his  affidavit :  "  The  spot  leleeted 
by  the  vestry  ia  in  an  angle  of  the  wall  dividing  Buck- 
ing  Palace-gardens  from  Groeveoor-plaoe  aforesaid, 
nearly  oppoaita  Cheater-street,  where  there  is  sm^ 
room  for  such  aooommodatioo,  and  appean  to  me  t« 
be  a  proper  and  fitting  place  for  ancb  an  urinal  to  be 
erected  for  the  aocommodaUon  of  tlie  public  and  t* 
relieve  tha  neighbonrhood  of  the  nniaances  constsstly 
oocnning  there."    The  purpose  of  relieving  the  neigh- 
bourhood   fnm  nnisancea  is  met  by  tha  neighbour- 
hood insisting  that  what  is  proposed  as  to  reUeviig 
them  from  a  nniaance  would  expoee  tbem  to  one  msch 
greater,  more  offensive  and  more  injurious  to  their 
property.      Still,  if   the  Act    of    Parliament   givea 
the  power,   the   only    queation    would    be  whether 
it    has  been  iliscreetly  and  properly  exercised.    It 
haa  been   argued,  however,  for  the  pit.,   that  noaa 
of   the    clauses   of   this    Act   of    Parliament,   and 
particularly  not   the    88th    aectioo,    contain   word* 
which  authorise  a  veatiy  to  deprive  a  man  of  bis  com- 
mou  law  rights,  or  authorise  them  to  inflict  a  noisaaos 
upon  anybody;    nnleaa,  indeed,  the   argameot  that 
every  urinal  is  a  oommon  nuiaanca  ia  to  prevail.    Bat 
that  is  an  argimient  which  caunut  be  admitted.     Such 
a  work  may  be  constmeted  in  such  a  place  and  in  such 
a  manner  as  not  to  be  a  nuisance  at  alL    At  any 
iBt*  those  who  may  be  entitled  to  eomplain  of  tin 
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nkniM  ma;  mike  «  reprewnution  that  it  shonid  be 

erected  in  >  more  laitable  place,  where  it  would  be  less 

tioittiiee  (0  others  and  lees  a  nnisanee  to  themselres. 

Bit  that  «ss  not  the  opinion  of  the  ratrj  of  St. 

Osoije'i.    Instead  of  meeting  to  considsr  the  question, 

tinf  ttj,  that  haWng  made  this  elecUon,  they  are  re- 

hM  to  aUde  by  it.    Hr.  Bacon,  indeed,  argned  that 

tbt  ipplieation  haring  been  made,  and  ranaining  nn- 

■owtRd,  it  is  to  be  assamed  that  the  Testry  came  to 

I  omchnion  without  thinking  it  necesaaiy  to  consider 

lis  spjdication  at  all.    Bot  U  that  a  reasonable  course 

It  take  ?  b  then  to  be  no  diaoretionaiy  power  ?  If  the 

wnr  is  lo  abaolnte,  as  the  delts.  say — if  this  place  is 

B  be  emted  for  the  public  aooonunodation — is  Uiere  to 

be  Be  r^ard  to  the  balance  of  inconrenience,  to  the 

Unwa  of  the  loss  to  indiTidnals,  to  all  which  ought 

ts  bt  oonsidered  by  aen  invested  with  an  authority  of 

this  Und  with  a  riew   to  its  discreet  exerdse  f    It 

seen  to    me    tbat    the   Testiy    have    failed    in 

sanaiig  the    existence    of    an    arbitrary    power, 

is   the    exerrise    of    which    they    will     consider 

vUaag  u   to    choice    of   sitaation    or   balance  of 

iseooieajeice ;  that  everything  is  to  be  done  in  ao- 

wdmcs  with  thdr  inflexible  deciiuon ;   in  which  the 

■^  qeeetion  to  be  considered  is,  whether  their  reso- 

ktas  is  to  be  acted  on  or  not.    It  has  been  argued, 

villi  great  force,  on  beh^  of  the  pit.,  that  there  is 

Mimf  in  this  section  which  points  to  anything  com- 

peliBiy  npon  a  man  to  yield  either  his  private  rights 

or  liit  peisonal  enjoyment  of  the  property  of  which 

bail  anoints  owner.    There  is  nothing  in  the  section 

viU  points  to  an  invsjion  of  property,  or  to  the  com- 

fshory  taking  of  a  man's  property,  and  injoriously 

>&«•  the  ei^yment   of  his   rights.     There    is   an 

sbnbte  tilenoe  as  to  any  such  power  as  the  defts.  claim. 

^  ease  has  been  very  ably  argued  with  refertnoe  to 

lb*  Tirions  clauses  of  the  Act    Mr.  Hartindale  re- 

Anid  to  the  ebnsea  as  to  sewerage  and  to  the  other 

<iaat  as  to  compensation,    whidi    show    there  is 

>i  pronded,    by    this    Act    of    Parliament,    any 

■■a  of  compensation  for  damage,  which  the  Legis- 

tenilways  takes  care  shall  he  pna  when  oom- 

l^ory  powers  are  given  to  any  publio  body  to  inter- 

m  with  the  property  of  the  subject.    Finding  no 

"Bfolsory  powen  in  the  Act,  and  seeing  that  this  will  be 

>n7  arbitrary  exerdse  of  power,  and  one  that  will  be 

"■Bpanied  mserioas  injury,  whatlhave  to  consider  is, 

vbatlxr  I  shsU  permit  this  work  to  be  constructed,  or 

*bMher  the  oonrt  shall  interfere  by  injunction  to  re- 

Mi^  it ;  and  upon  this  interlocutory  proceeding,  I  do 

■M  fed  myself  at  liberty  to  say,  nther  npon  the  con- 

j***^   of   the  Act,  or   upon  the  conduct  of  the 

1^,  that  I  shall  be  jnstined  in  saying  that  this 

|nst  injniy  and  almost  intolerable  nuisance  shall  be 

ffuiitted  in  the  apot  proposed.     I  shall  grant  the  in- 

Jiiiction  mitil  further  order,  according  to  tba  terms  of 

tbi  satiee  of  motion. 

Solidtars:    for    the    pit,    BwUer,   Oaatkm   and 
^Mr;  for  the  delta.,  Soodlt  and  PartmglOH. 


COUBT   or   OOUKON   BBKOH. 
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I.  Taoius  EvasB  snd  W.  MaxBt  BBQiSq 
Banlstsra-at-Law. 


ornsos  aitbb  bh^abt  txbm  1863. 

Timtib^,  Ftb.  12,  1863. 

(BaCm  WIUiui^  Wuxas  and  KKAxaa,  JJ.) 

VuMm  (app.)  V.  CooKKMC  (rssp.) 

famai  (app.)  v.  Joints  (resp.) 

fti*  Att—Omulnictitm—\  ^  2    WiU.  4,  c  37, 

ss.  9  and  10. 

**  "i^tar  emplojfid  by  an  irottmatler  (which  it  one 

^  Ms  tnim  mumavttd  in  ted.  19  of  the  Truck 

''<*,  1  #2  ir«a.  4,  c.  87),  mtpaid  to  the  extent  of 

ISfc,  triafpart  0/  wajet  da*  to  him,  m  goodt  at 


the  "  tommy  shop,"  under  an  order  Jumithed  by  the 
ironmatter  or  hie  agent.  The  artificer  a/Urmtnb 
ig>pl»ad  to  two  jmtieet  under  the  etatute  far  aa 
order  to  he  pout  the  eaid  mm  m  coin,  and  th» 
jutticee  made  an  order  upon  theironmatterjoratek 
payment,  wAist  toos  eompHad  vriA,  A  eommo» 
informer  then  brought  an  information  under  the 
etatute  againtt  the  ironmatier  Jbr  violating  theprv 
rinons  of  the  Act  by  mating  a  payment  in  goode. 
The  Juitieei  on  hearing  the  evidence  came  to  tie 
eoncbirion  that,  at  the  whoh  of  the  miget  had  now 
ieen  paid  to  the  artificer  by  hit  Anployer*  in  current 
mon^,  (A<  original  offence  of  paying  part  ingoodt 
vat  purged,  and  they  ditmitted  the  information  : 
Held,  on  appeal,  that  they  were  wrong,  and  ought  lo 
haw  convicted. 

These  were  cases  stated  by  way  of  appeal  from  ths 
decimons  of  justices  under  stat  20  &  21  Vict.  e.  43. 

The  two  cases  were  heard  together.  They  were 
cases  where  informations  were  laid  nnder  sects.  9  and 
10  of  the  Truck  Act,  I  &  2  Will.  4,  0.  37,  and  in 
both  the  justices  bad  dismissed  the  informations.  la 
the  first  case  the  workman  had  been  pud  to  th« 
amount  of  lit.  in  goods.  Tlie  magistrates  refused  to  . 
convict  herein  on  t^e  ground  that  then  was  no  con- 
trsct  to  pay  in  goods  within  the  prohibition  of  the 

1  St  section,  and  lUso  on  proof  that  he  would  have  been 
pud  in  coin  if  he  had  requested  to  be  so  paid. 

The  second  case  set  out  the  following  facts : — On* 
Blaksmore  was  employed  by  Jones,  the  reap.,  in  his 
business  and  trade  of  an  ironmaster  (being  one  of  the 
trades  enumerated  in  sect  19  of  the  Truck  Act,  1   & 

2  Win.  4, 0.  37)  for  wages,  and  there  being  soma 
arrrara  of  sneh  wages  due,  he  bad  been  pud  to 
the  value  of  l!Vi.,  part  of  the  said  arrears,  by  so  order 
from  Jones  or  his  agent,  on  what  is  called  in  the  maoa- 
facturing  districts  a  "tommy  shop,"  at  which  goods 
were  furnished  to  him  of  the  value  of  1 5*.,  under  and 
by  virtue  of  the  said  order.  Blakemora  afterwards  ap- 
plied to  two  justices,  nnder  the  statute,  for  an  or«r 
to  obtain  cash  to  the  amount  of  lit.  ;  and  the  jus- 
tices finding  that  Blakemora  waa  an  "  artificer"  within 
the  meaning  of  the  statute,  made  an  order  upon  Jones 
to  pay  him  the  ISs.  paid  in  coin  of  the  realm. 
This  Older  wss  complied  with,  and  the  1  it.  paid  in 
cash  by  Jones ;  and  at  this  time  there  were  left  no 
wages  in  arrsar  or  owing  from  Jones  to  Blaksmore.' 
But  the*  Fisher  (the  app.),  acting  nnder  the  statute, 
brings  an  information  (as  a  common  informer)  before 
two  justices,  to  enforce  the  penalty  which  the  statute 
imposes,  for  a  first  ofience,  on  any  one  violating  its 
provisions  by  paying  wages  otherwise  then  in  the  cur- 
rent coin,  leaving  to  the  discretion  of  the  judges  before 
whom  the  information  is  brought  to  say  what  the  penalty 
shall  be  between  the  limits  of  51.  and  lOA  The  justices, 
on  hearing  the  evidence,  came  to  the  conclusion  that,  as 
the  whole  of  his  wages  bad  now  been  paid  to  the 
artificer  by  his  employer  in  current  money,  the  ori^al 
offence  of  paying  a  part  of  them  in  goods  waa  puiged, 
and  that  then  was,  therefore,  no  longer  any  ground 
for  the  information ;  and  they  dismissed  the  informa- 
tion, but  stated  the  spedal  case,  embodying  the  abovo 
facta  and  findings,  for  the  opinion  of  this  court 

Photon  for  the  apps.  in  both  cases. 

OrtuU  for  the  resp.  in  the  second  case. 

WiLUAHS,  J. — 1  am  of  opinion,  in  both  these  eases^ 
that  the  decisions  of  the  magistrates  were  wrong ;  and. 
therefore  our  judgment  must  be  for  the  apps.  The 
fint  case  arises  on  the  occaaion  of  an  information 
having  been  lud  before  the  magistrates  under  the  I  tei 
WQL  4,  c  37,  and  the  gist  of  the  information  is  what 
the  magistrates  seem  to  have  supposed,  the  entering  into 
a  contnct  to  pay  in  goods  instead  of  paying  in  wages ; 
that  is,  that  ue  party  informed  agunst,  one  Cookson, 
did  unlawfully  pay  in  goods  and  not  in  the  current 
coin  of  the  realm,  in  lieu  of  a  sum  for  certain  wagaa 
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doa  fiata  liim  to  oae  Jonph  Fuber.    Now,  the  qast-  I 
tion  u,  Trhether  that  informatioa  is  sutainad  by  the 
eridenca  ?     It  U  clear  that  it  was.     The  iDformation 
is  framed  under  the  9tb  section  of  the  statute,  and  that 
9tb  section  enacts,  "  that  any  employer  of  any  artificer 
in  any  of  the  traides  hereafter  enumerated  "  (of  which 
the  trade  of  the  informaot  is  clearly  one),  "  who  shall 
1>y  himself  or  by  the  agency  of  any  other  person  or 
parsons,  directly  or  indirectly  enter  into  any  contract." 
Kow,  that  is  not  the  subject  of  the  information.     Now 
comes  the  sobject  of  tbe  information  :  "  or  make  any 
payment  hereby  dedarad  illegal,  shall  for  such  oSance 
forfnt  the  sum  of  iOL,"  and  so  on.    Mow,  the  ques- 
tion is,  whether  the  facts  of  this  case  show  that  the 
deft,  did  make  a  payment  that  is  declared  illegal  by 
th«  Act?     It  is  clear  that  he  did,  upon  the  eridenoa, 
pay  «nd  satisfy  part  of  the  wages  by  deliTering  goods 
to  the  workman    to    whom    ^ose  wages    were  due. 
The   question   is,  whether  that   is    declared    illegal 
by  the  Act  ?    Now,  the  3rd  taction  says,  "  the  entire 
amount  of  wages  earned  by  any  aitificar  in  any  of  the 
trades  hereafter  anumerstad,  in  respeot  of  any  labour 
by  him  done  in  any  such  trade,  shall  be  actuJdly  paid 
to  such  artificer  in  the  current  coin  of  this  realm,  and 
not  otherwise ;  and  srary  payment  made  to  any  tuch 
aitificar  by  his  employer,  of  or  in  respect  of  any  such 
wages,  by  tbe  delirering  to  him  of  goods,  or  otherwiM 
thim  in  tbe  cnrrent  coin  aforasaid,  except  as  herein- 
after  mentioned,  shall  be,  and  is,  hereby  declared  ilia- 
gal,  null  and  void."    Therefore,  the  3rd  section  ex- 
pressly  deolarine  such  payment  ao  made  by  the  deft 
In  tUi  case  is  iUegal,  the  cats  comas  directly  within 
the  operation  of  Ue  9th  section  ;  tbe  information  is 
ftilly  sustained,  and  there  ought  to  hare  been  a  oon- 
viction.    With  respect  to  the  second  case  the  informa- 
tion is  in  tbe  tame  teems;  and  there  teems  to  be  no 
doubt,  upon  the  facta  stated,  taking  tbe  evidence  of  the 
wife  In  conjunction  with  the  andraoe  of  the  hnsband, 
that  in  this  case,  as  wsll  at  in  the  last,  there  was  a 
Tiolation  of  the  Act  of  Pariiaawnt,  by  delirering  to 
the  woricman  goods  instead  of  the  cnrrent  coin  of  the 
realm ;  and  the  justices  do  not  appear  to  entertain  any 
doobt  of  the  case  being  fully  sustained  by  the  eri- 
danoa  to  that  extent;  but  they  appear  to  haTe  lieen  of 
opinion  that  there  waa  an  ultimata  payment  in  money, 
because  the  workman,  bsTing  pnoeadad  against  the 
employer,  under  the  Act  of  Parliament,  for   wages, 
daurered  an  account  of  wages,  which  inclnded  the  sum 
ibr  which  goods  bad  been  didirared  in  satisfaction  ; 
and  therefore  tbe  jottioet  ware  ef  opinion  that  nlti- 
inately  he  did  not  pay  in  goods  by  delivering  them, 
but  he  paid  in  money ;  and,  the  payment  having  been 
made  under  the  order  of  the  magistrates,  the  question  is, 
whether  hewasguiltyoftheoffence?  Upon  the  facts  there 
itnodoubtbewas  guilty,  nor  is  he  leas  to  because  after- 
wards ha  makes  a  payment  in  respect  of  the  very  same 
wages  which  are  the  subject  of  his  offence.    It  seems 
to  me  quite  clear  that  there  is  nothing  in  the  Act  of 
Parliament  or  the  natora  of  tbe  case  to  lead  to  the 
oondnsion  that  the  party  who  has  committed  the 
oSitnce  under  the  Act  of  Parliament  by  delivering  goods 
instead  of  money  in  satisfaction  of  wages  por^  tbe 
ofiimce  he  has  committed  by  saying  the  wages  and 
money  altogether  satisfied  the  goods.    It  appears  to 
ma  dso  this  decision  was  erroneous,  and  onr  judgment 
must  be  for  the  app. 

WnxES,  J.— I  am  of  the  same  opinion.  The 
intention  of  the  statute  is  clear.  Tbe  lat  section 
makes  null  any  compact  by  which  a  payment  is  to  be 
made  to  an  artificer  otherwise  than  in  money.  The 
3rd  section  is  to  the  same  effect,  that,  whether  there 
ahall  hava  been  any  such  compact  or  not  between  the 
artificer  and  the  employer,  any  payment  made  other- 
-wisa  than  by  aetoatly  handing  to  the  artificer  the 
amonnt  of  Us  wages  In  coin  of  the  realm  shall  be 
illegal  and  void.     Ilia  4th  taction  enacts  that  the 


artificer  shall  recover  his  wages  notwithatsnding  tsj 
indirect  payment    The  Sth  eection  enacts  that  then 
shall   be   no  set-off  in  respeot  of  any  goods  giTao. 
instead  of  money.    Tbe  6ih  section  enacts  thit  tbwe 
shall  be  no  recovery  by  the  master  in  respeet  of  goedt 
supplied  to  the  artificer  at  the  shop  of  the  mailt^. 
whether  those  goods  be  given  on  acoonut  oi  wsgts,  «r 
whether  merely  sold  at  a  shop  kept  \q  the  msiter  t> 
the  artifioer,    so    that  ha    has   the   opportanitj  ef 
indirectly  forcing  the  goods  instead  of  the    oonay 
upon  the  person   whom  he    employs.     Then  oonxs- 
the   9th   section,    which   enacts   that  any  pajoot 
which  is  rsndered   illegal,    amongst   others,  hj  tht 
3rd  section  of  the  statute  shall  su^ect  the  employttt*- 
tbe  penalties  imposed  by  the  Act.    That  being  so^  it 
is  quite  obvioos  that  in  the  first  case  the  oagistntst 
have  misunderstood  tbe  intention  of  the  Le^pslatoit, 
because  they  have  held  that  the  caae  was  not  witUa 
the  ststnte  with  respect  to  the  penalty,  but  the  psoas 
employed  might  have  had    money   had  he  tiMubt 
proper  ;  that  is,  if  there  was  no  such  contrsct    list 
IS  provided  for  by  the  3rd  seotion.    Bot,  as  has  baa 
already  snffideut|y  pointed  out,  the  Srd  section  implies- 
to  payments  whMher  there  shall  be  any  sncb  oompet 
or  not.    In  the  first  ease,  therefore,  the  nugiMrstat 
wen  wrong  in  dismisdng  tbe  information.  MTheUier  tbe 
goods  supplisd  in  the  first  csia  wert^  in  feet,  (r 
wages  in  the  way  pointed  ODt,  or  whether  the  aMM| 
might  not  be  oonaidered  aa  having  bea  merely  tlir 
prioe  of  goods  bought  by  the  person  emplojed  st  tbe 
shop,  so  St  to  tonstitate  a  set-off  rather  than  a  m- 
ment— a   thing   that   might   take   place  hinooaatly 
enongh— it  a  question  that  might  aiise ;   bat  tie 
answer  is  obvioat,  that  apon  a  tettlement  of  aeansts^ 
the  raeolt  wonid  have  been  that  there  wonid  have  ben. 
a  payment  but  for  the  statute,  and  tberefors  tbenni 
an  indirect  payment  oontraiy  to  the  Srd  aeotion,  wUeh 
subjected  the  employer  to  the  penally  impoasd  Ijy  the 
statute.    With  regard  to  the  teoodd  ette,  a  consUm- 
tion  of  the  statute  deariy  shows  that  tba  ms^stntat- 
were  wrong  in  dismissing  the  infonnatina  npoa  tit 
ground  that  payment  had  taken    place    in   moujr 
becaass  tbe  provisions  of  the  statota  an  cnfflnlativt 
The  master  shall  not  pay  otherwia*  than  in  nxaey;  be 
shall  be  bound  to  pay  money  nothvrithttanding  be  kas- 
paid  otherwise  ;   and  he  shall  be  auljiect  to  a  penally 
m    respsot  of  having  paid  otherwise.     That  daai); 
involvea  that  he  is  to  forfeit  that  which  he  has  (■na- 
in  value  other  than  in  money ;  that  ha  shall  pv  in 
money  notwithstanding   be  has  given  at    least  sack 
value ;  and  further,  be  is  to  pi^  the  penalty  fnvidal 
by  tbe  9tb  section.    The  two  former  resnlu  are  setr 
properly  speaking,  penaltiea  ;  they  are  certainly  aaoM- 
sary  to  show  that  thsre  has  been  that  illagsl  set  ftr 
which  there  are  penalties,  and  there  is  a  fixsd  smeait 
for  the  illegal  conduct  of  tbe  master.    Tbe  two  csaet 
a^re  within    the  mischief  of   the  Act.     Tbe  pnpat' 
oouna  will  be,  not  for  us  to  impoaa  tbe  penalty,  bat  tt' 
direct  the  jnstices  that  then  ought  to  have  beaa  a 
conviction,  leaving  it  to  them  to  impoaa  the  panaltias 
or  remit  them  nnder  tbe  statute. 

KsAnao,  J. — I  am  eatirely  of  the  same  ofiria. 
It  is  dear  that  the  inteatioa  of  the  ttatate  it,  that,, 
under  no  pretence  whatever,  shall  a  master  gin  ia< 
exchange  for  the  labour  of  workmen  anything  bat  tbe 
oarrent  coin  of  the  realms  and  to  exprets  is  tbe  pre* 
vision  in  thit  Aot  of  Parliament  that  even  (by  the  8t^ 
aeotion)  a  pt^otnt  in  banlMiotst,  wilhoait  tin  aoastit 
of  the  workmen,  is  dssansd  to  be  illegal.  TlMntet^ 
npon  the  fint  caK  it  ia.p[B(feot|y  dear  tht  oflenee  wt» 
committed  within  the  Actt  even  thengh  than  wit  W 
uftdentanding  that  then  tbonld  be  a  payment  ptl4|r 
innotei.  Of  oonrae,.  iu' bath  thaaa  eataa  tbt  pa|«at 
wat  by  goods  delivered,  under  droamttancet  nWA 
exdnde  £em  fram  the  oparatioaaf  dtbarthe  VSti  « 
a4th  itatkNia  af  the  Katota^  whidi  allow  of  |w4»- 
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Bodar  cntaia  ipMifiad  oncmnitMiaw.  la  thU  eate 
tba  tnosactiow  do  not  ooma  within  thow  Bactiou,  but 
tlw;  do  oame  within  the  MCtion  wbkli  renders  th* 
pwtiei  liable  to  the  peniltiei.  I  am  eotire);  of  opinion 
iM  in  both  euei  tlie  nw>gietr«t<w  ware  wning  and 
ODikt  ts  hare  ooanetad,  howerar  stiiogant  t^  Aet 
019  appear  to  hare  bsao.      Jwi^amA  for  ik»  aft*. 


COUST  07  XZOHBaTTXB. 

tatectadbyl'.BaiUTaadB.taMa.BaQnL,  Barrl«ara- 
at-Law. 

Tuttiaf,  Jan.  80,  1863. 
ATTOKHET-GlaKBJa.  V.  McLxAH. 

Tttxtt  Act  (43  G«o.  8,  e.  161)— 
on*  pariik  and  jrfnoaa  of  iiuiau§  m 
alien — Wien  ntunnfflaxaUt  atiielii  to  t»  math 
mi*r  tect.  ai—JUtttniag  of^rtMt  md  ht" 
tm*  tclioH — Pnial^  trndt  ttet.  37,  for  motnU 
tiilalimt  0/  tie  AA 
S^  wUJk  Aw  familj,  rttidtdaitd  <fefi(  w  ike  parish 
of  C.  Jnm  5(i  April  1859  to  Ftb.  I860.  «i(s  h* 
bfi  C,  ami  t(  vat  aet  hmam  mhtn  h*  or  kU 
^mlf  rmhd or Mltpl rAitpmt^  AlCitlUui 
i$ft  and  used  m  wtaU  ien)€mt,a  earriagt,  a  hant, 
mi  tima  dogt,  of  inUcA  k»  kad  owiUod  lo  maia 
<ia  n<m  rttpmrad  bg  tet.  VI  of  ^  Ooo.  S,  c. 
m.  /•  tk»  anroM  <if  kit  bradt  k»  alto  occiyiid, 
ink  prior  toaadom  Uk  April  I860,  and  during 
mtt-ki  nittfitiilfy  lAar«lo,lw»  tkopi,  OMwtU 
imiAofSl.M^  imdAtolktriiUkiparitiofSt. 
i,for  inKafc  |»naii't«i  t«  wot  attufd  lo  At  lent 

toiim  do^  a<  om  oroOmr  of  Ike  laid  tkopt. 
lit  pnptr  notictt  rtguirtd  bg  fed  ii  <f  tkf  Aet 
mrti^latdlo  tkt  ckarak^hort  ^  81.  M.  audSL 
t,rtimrii>ff  jmrmm  "raitiiMl  or  btmg"  ta  fkt 
miparitk,  40.,  toaiate  tke  rttm-n  oftamUt  artidti 
tmd  4y  Iktm,  at  regmred  bg  tteL  37.  Deft,  madt 
«•  ndrK  w  «t(Aer  ^  (jUm  jMruiee,  nor  m  at)/ 
ettg,  ytU  orticfae  mjwwft'Bn,  iii<  ttna>ear«<<<*at 
i*  W  aKuie  a  rttam  at  St.  S.  for  two  gardtatr 
bptifkimatC. 
IV  Ctom  twed  for  et^iU  jMHoJtiu  q/*  50^  soai, 
tflyoi  to  Aooe  iM»  aiMmrf  iy  d>/i.H>  aeyhorttig 
Uiiliotrlolktaitttort<^eaok<fftkatmdparitkti 
tfaL  M.amd  St.  &,  mlkim  rix  wtkt  after  M 
AprU  I860,  UHt  for  aaeiimaUfor  tke  gear  I860, 
(f  (k  AilMtjwqraUa  m  respect  of  tkt  artieUt  m 
fHian  Aep<,  aeaei  amd  ea^phgtd  bg  kirn  at  C.  at 

Mi,fint,lkatdefl."retididorwat'  atkittk<^iu 
<ttparitkof8t,B.,mlkmtk»meamiigamdfor  tke 
laiyoaa  q^  t»«L  37  ^49  Geo,  8,  e.  161,  trnd  teof 
mmilomake  a  nbim  m  ikat  parith  o/lkearlidet 
iftaadnttd  bg  kirn  €U  kit  rtiidence  iit  tkt  pariik 
ft  C,  aad,  oontequmtllg,  tkat  ke  wot  Uoblt  to  a 
pmattg  imder  tect.  37  for  kaviag  omitted  to  make 
•wiretoni; 
Sumdh,  that  tmdtr  tect.  31  ka  toot  UaJkU  to  one 
fmtftgqfiOLoiUg,for  omitting  to  make  the  relmrnt 
tfikt  ttctral  articUi  in  each  of  the  taid  paritket 
^aLU.amdai.B. 

lib  wa*  a  proaecation  instituted  bjr  the  CiowB,  to 
neorsr  eight  penaltiea  of  SOL  each,  alleged  to  hare  been 
■Mnad  b^  daft,  noder  the  Aasaaasd  Tax  Acts,  through 
MiHglssliag  to  daliTer  lists  for  aisessmaot  for  the 
Mr  I860,  to  th*  assessors  of  the  parishes  of  St. 
■•i]W«De  and  St.  Brida'a  raspectiraly,  of  the  dnties 
f^aUs  nadsr  the  respecdr*  aehednles  of  the  said  Acta 
B  SMfask  of  a  male  servant,  a  two-wheeled  oaniage,  a 
■Olt  ^b4  three  dogs  emploTed,  nsed  and  kept  bj  him 
■ths|^«r^  in  the  palish  of  Chartsqr,  in  the  prending 
^■^  sal  wUah  lists  ought  to  havo  been  deUTtred  by 
:  weeks  of  tbo  Stb  Arrill860l 


M-vkUtti 


The  let  oooot  of  the  inforaiation  atated  that  defk^ 
C.  MoLaan,  at  the  time  appointed  by  the  atarata  in  sncb 
case  nuMl*  for  deliTering  the  sereral  lists  in  this  and 
the  three  ssTeral  counta  next  following  mentioned,. 
rasuM  and  vit  in  the  parish  of  SL  Maiylebone  in 
the  oonnty  of  Middlesex,  and  the  said   C.   McLean 
was    then    liable    to    a   oertain    doty    of    assaaaed 
taxa*  payable  by  him  to  her  Mqaaty  in    and    for 
the    year    ending     Sth     April    1861,    iu     napact 
whereof  a  list  and  declaration  onght  to  bare  been- 
delirered  by  him,  aoowding  to  the  form  and  directiona- 
of  the  aaid  statute,  to  the  assessors  of  tha  said  doty 
/or  M«*aidpariKio/'<SI.if(irfb6oiu,  to  wit,  in  respeat  or 
certain  male  senranta  employed  by  him,  at  tha  pariah 
of  Chertaey,  in  the  county  of  Sorny,  during  the  year 
preceding  which  ended  on  the  Sth  April  1860,  and 
although  all  times  and  thing*  and  conditions  naoassaiy 
foraaabling  the  aaid  C.  McLean  to  daliMf  snob  list- 
and  declaration  accordingly  have  elapsed  and  taksik 
place,  yet  the  aaid  C.  McLean  n^laated   to  dalirar 
and  did  not  delirsr  aueh  a  list  or  declaration  to  tho 
said    asisMor,  acoordiog  to   the    direotions    of   th* 
said  statute,  contrary  to  the  form  sf  the  eaid  statute^ 
whereby  the  aaid  C.  MoLoao  has  fitiiaitsd  for  hia 
oSence  the  snm  of  50/. 

Th*  Snd,  3rd,  and  4tb  connts  applioahle  to  the  said 
pariah  of  St.  Maiyleboo*,  were  similar  to  the  first 
count,  and  were  lor  not  delbraring  a  list  or  dadaralion. 
in  rcqwct  of  a  ortain  carrh^,  in  raapeot  of  a  aertain- 
hone,  and  in  riapsa  of  three  dogi  reepeotirely,  kept 
by  the  tud  C.  MoLean  at  Obarteay,  dntiag  th*  sam*- 
yaar. 

The  Sth,  6th,  7  th,  and  Sth  oounts  wen  similar  in  aOi 
reapeota  to  the  bebi«-m*nti*n*d  ooont*,  hot  were 
appliaable  to  th*  parish  of  St.  Bride's  in  the  dty  of 
of  Londan.  Wherefore  the  Attoraey-G«nsral  prayedi 
jndgoMDt  for  40M.  Daft,  plaadad  not  guilty,  wbai»r- 
npon  ioatw  wa*  joinad. 

At  th*  trial  before  Wild*,  B.  and  a  special  jury,  at- 
the  Middleeax  sittings  afiar  Trinity  Term  laat,  th* 
following  faots  w«re  proved  or  sdmittsd: — Sai^  wa»' 
acanrar  and  gilder  and  looking-gUs*  masnfBctarw  and 
aaUar.  Hi*  familji  bad  r**id*d,  and  h*  himi*lf  dept,  at 
a  honsa  called  Faogrove,  in  the  parish  of  OhutMgTr. 
fion  th*  5th  April  I8fi9  up  to  F*h.  186a  Aftar  that 
dau  h*  caassd  to  lira  thtaa,  and  no  avidaoca  was 
offMod  0^  aor  waa  tha.Crawa  aU*  to  pnv*  tb*  plaoa- 
wh«r*  hi*  family  dwelt,  or  where  ha  himaclf  was 
accustomed  to  sleep  after  he  quitted  Fangrov%  and  at 
the  period  when  the  return  should  have  been  mad*. 
He  bad  kept  and  empkyed  at  Fangior*  b*twa*n  th* 
Sth  April  1859  and  5th  April  I860,  the  male  servant, 
carriage,  horses  and  dogi  mentioned  in  the  informsr- 
tion,  and  for  tha  not  retomiog  lisU  of  which  th* 
penalUea  aonght  to  be  recovered  were  claimed  by  th*- 
Crown.  In  the  exercise  of  his  above-mentioDed  trade 
or  busineae,  he  occupied  both  prior  to  and  on  the  Stli. 
April  I860,  and  during  six  weeks  sahee^noit  th*r*to,. 
two  *hop*,  one  at  No.  144a,  Oxford-street,  in  tb* 
pariah  of  St.  Harylebone,  and  the  other  at  No.  78, 
Fleet-atreet,  in  the  parish  of  St  Bride's.  Hewssasseesed 
to  the  house  duty  for  those  premises,  and  he  was  in 
the  habit  of  attending  daily  at  one  or  the  oth^r  of  th* 
ahop*.  The  proper  noticea  aa  required  by  the  35th 
**etion  of  43  Gw.  3,  c.  161,  wer*  duly  affixed  to  tb*- 
door*  of  the  churches  of  St.  Marylebone  and  St.  Bride'*, 
requiring  persona  "  ntidtnl  or  being  "  in  tha  respectiv* 
p^ahee,  within  aU  week*  after  th*  Sth  Anil  I860,  t» 
make  returns  to  the  sssesaors  of  the  artid**  Usbla  to 
taxation,  which  they  wtrs  uaing.  Th*  deft,  made  no . 
return  to  the  aeeeeaor  of  *ith*r  of  tbs**  parishes,  nor- 
indeed  to  any  other  assessor,  of  the  artidee  iu  qoeetioa ;.. 
but  it  was  proved  or  admitted  at  the  triid,  that  deft. . 
had  mad*  a  ntum  in  tha  parish  of  St.  Bride's  for  tw». 
gaideiwra  kept  by  him  at  Fangrove,and  for  nothing  else. 

A  vtrdict  was  taken  for  the  Crown  for  four  penal- 
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ties  of  502.  each,  with  leare  raeerred  to  move  the  coart 
on  tb«  following  poinU  of  law :  vii.,  first,  whether, 
nnder  sect.  37  of  43  Geo.  3,  e.  161,  requiring 
•very  peiwni  to  deliver  litto  of  taxable  articles  to  the 
ssaeesor  of  the  parish  where  he  shall  "  reside  or  be,"  it 
was  incumbent  on  deft,  to  delirer  lists  of  tbe  articles 
ifft  bj  him  at  FangroTe,  in  the  parishes  where  he 
carried  on  business  in  London ;  secoadlj,  whether, 
under  sect.  37  of  the  same  Act,  the  deft,  incurred  a 
eeparate  penaltj  of  50/.  for  each  of  the  rereral  lists 
which  he  ought  to  hare  delivered  nnder  secL  S7  of 
the  various  subjects  ai  charge,  or  one  penalty  of  50^ 
only  f<ir  neglectmg  to  deliver  lists  generally  of  all 
such  articles.  A  rule  was  socordingly  obtained  in 
Miofaaahnas  Term  last  to  set  aside  the  verdict  for  the 
Crawn  and  enter  it  for  deft,  or  to  reduce  the  amount 
of  penalty  to  501 :  first,  on  the  ground  as  to  auter- 
iog  the  verdict,  that  deft.,  not  rending  either  in  the 
pvisb  of  St.  Marylebone  or  St  Bride'a,  was  not 
liable  to  the  penalty  for  not  sending  in  a  list  there ; 
secondly,  as  to  redudng  the  verdict,  that  under  the 
facts,  deft  was  only  liable  to  one  penalty  nnder 
sect  37  of  the  statute  43  Geo.  3.  c.  161.  (a) 

The  AUon^Ommi,  Locbt,  Q.  C.  and  B.  Bevm 
showed  cause  on  the  part  of  tbe  Crawn. — It  not  bdng 
disputed  that  tbe  articles  in  qtustion  were  kept  during 
the  ynr  1859-1860  at  Chertaey,  tbe  question  of  the 
ebfigation  upon  deft  to  malce  a  return  of  them  in  the 
parish  of  St.  Haiytebone  or  St  Bride'a,  or  in  both, 
depended  on  the  proper  coaatmetion  of  the  S7tb  seo- 
tiim  of  the  Act,  and  on  the  meaning  of  the  words 
"  reside  or  be  "  therein.  Deft,  had  ceased  to  live  at 
Cbertaey  in  Feb.  1860,  and  it  was  not  Iniown 
where  he  was  living,  in  tlie  sense  of  sleeping,  at  the 
time  when  the  return  ought  to  have  been  made  {  bat 
he  had  two  large  trade  establishments,  one  in  the 
parish  of  St  Maiylebone  and  the  other  in  St  Bride's, 
at  each  of  which  it  was  proved  he  wss  in  the  habit  of 
attending  daily.  Notices  were  duly  aflized  to  the 
church  doors  of  those  parishes  under  seat.  85 ;  and  it 
wss  contended  that  d^  waa  at  the  time  in  question 
"  residing  or  being  "  in  each  of  thoee  psrisbas  within  the 
meaning  of  sect  87.  Those  words  were  not  to  be 
restricted  in  their  meaning  to  the  plsoe  whns  a  person 
slept,  but  were  spplicsble  to  the  pUce  where  he  carried 
on  bis  businssB.  There  wss  nothing  oontraiy  to  ths 
scope  or  intentiaa  of  the  Act  to  hold  that  such  plaee 


(lO  The  MlowloK  sre  the  sections  of  tbe  statute  4*  Geo. 
1,  e.  in,  wUch  were  refcrreil  to  In  the  argument  as  bearing 
mithe  case:— 

Sect  M  provMeafhat  every  aaseiament  shall  be  in  force 
for  one  whole  year  from  the  ftth  April  In  the  year  In  which 
it  Is  made  to  the  IMh  April  nut  followtsg,  and  be  psjrsble 
by  Instalnsnts  ss  therein  mentioned. 

Sect.  U  directs  tbe  ■■esscri  for  ths  time  bela(,  "wtthln 
twaoty'4oe  days  alter  tbe  commeacement  of  the  respeeUvs 
dnties  for  each  year,  to  canae  (eneral  notices  to  be  afflxed 
on  tbe  doors  o(  the  ebnrcb,  or  chapel,  or  maitet-boose,  or 
eroaa  0'  any),  of  the  dty,  town,  pariah,  or  plaes  for  which 
such  asssMDr  shall  aet,"  Ac,  *' requiring  oO  imtwim  ruMfX 
i»  Iht  aaid  c4tt,"  Ac.,  who  by  the  Act  are  required 
so  to  do,  "  to  make  out  and  delivsr  to  the  renective  mei 
sors,  within  fourteen  days  after  the  date  of  soeh  notice,  soch 
llau  or  declarations  as  are  berrin  required :  and  such  genersl 
notioe  aliaU,  ftom  time  to  time,  when  the  same  shall  be 
afflxed,  be^ieemed  toadcnt  notice  of  the  time  within  which 
soeh  returns  shall  be  required  to  be  mads  in  each  yur,  to  an 
ftntm  ruMag  sr  Miia  in  saeb  city ;  end  the  dizing  the 
esaie  as  aforesaid  shsll  be  deemed  good  serrice  of  such 
notlee  to  sU  penons  within  the  Umits  of  soCh  dtjr,"  && 

Sect  M  provides  that,  besides  such  general  noticea,  the 
smeason  ahsll,  witUa  tbe  like  period,  "give  or  leave  at 
tmiyihHlKng^mui,  where  any  person  liabl^  or  supposed  ts 
be  Itable  to  the  duues,  *c.,  thm  maaUt  nM»,  one  notice 
far  the  oocupler  thereof!  snd,  where  such  dwelibig-lunse 
shall  be  oeenpled  diatlnetly  by  dlVerent  persons  or  fomiUes, 
a  ilka  notice  for  the  occupier  of  eaeh  diatlaet  story  or  apart- 
ment, prorided  any  person  liable,  Ac.,  ataS  mUtthsra; 
and  also  a  Uke  notice  to  and  lor  evigry  person  so  liable  then 
residlnc  in  such  dwelling-hOBae  ss  a  lodger  or  inmate^  rs- 
qolrlng  each  psnons  re^eetlvely  to  prepare  and  prMtass^ 
within  tweoty-eos  days,  a  list  or  Uits.  te,  bi  writlas,  la 
ths  forms  and  manner  thereinafter  required. 

Mst  tt.  Sntj  person  who  shall  havs  rstslasd  sr  sbh 


was  a  person's  residence  for  the  pnrpcees  of  tbe  Act.-' 
In  BlackweU  v.  Bnglmd,  8  Q.  B.  541 ;  87  U  J. 
134,  Q.  B.,  the  Court  of  Q.  B.  held  that  a  pemo's 
usual  place  of  businees,  though  he  nather  took  Us 
meals  nor  slept  there,  answeAd  the  description  of  Ui 
"  residence  "  under  the  BilU  of  Sale  Act  (1 7  &  18  Viet 
c.  36,  s.  1).  To  the  same  effect  were  AblMt.  BaAmr 
5  E.  &  B.  1019 ;  35  h.  J.  339,  Q.  B. ;  and  Attn- 
bor(mghy.ThompKm,2n.  &  K.  559  ;  37  L.  J.  S3,  Ex. 
These  cases  showed  that  no  certun  imvatying  meaning 
wss  to  be  sttaohed  to  tbe  word  "  reaiding,"  but  that 
it  may  mean  difierent  things  aooording  to  the  purpose, 
object  and  requirements  of  the  statute.  The  aSziig 
the  notice  to  tbe  church  door  of  the  pariah,  ke.  (sect 
35)  being  the  only  condition  precedent  to  the  patty 
making  the  return,  surely  the  affixing  it  in  Marytebese' 
and  St  Bride's  was  as  reasonable  and  frse  from  hard- 
ahip,  and  as  good  for  purposes  of  notioe  to  deft,  ssif  it 
had  been  put  upon  the  church  door  of  some  fistssl 
villsge  where  he  might  hsppen  to  be  sleepmg.  It  w» 
a  person's  duty  to  make  the  return  in  tbe  pariah  whs*- 
he  should  "reside  or  be"  during  the  period  of  six  wed»' 
next  after  the  5th  April,  independently  of  the  fact 
whether  or  not  a  notioe  had  been  left  for  Urn 
under  sect.  86,  which  was  not  obiigatsry;  and  ff 
reeident  in  more  than  one  parish,  then  he  was  bound  t» 
nalu  a  return  for  each  pariah  tuder  seet  34. 
[Wmn,  B. — He  did  make  a  return  for  some  thbgsat 
St  Bride's.]  Yes,  for  two  gardeners  only,  and  he  wss 
no  mors  resident  there  then,  than  be  waa  at  As- 
time  when  the  omitted  return  ought  to  have  i*m 
laade.  Bntaapposingtbeword  **rsri(is''nottobsisiiK 
fied  I7  the  proof,  fai  this  ease  there  wss  tbe  larger  ward 
"is."  Waa  itpoesible  to  give  a  reasonable  |ntar]mtatie» 
to  ths  word  for  tbe  purposes  and  rsqniremeata  of  tU> 
sUtute?  [Wiu>B,  B.— What  posrible  mssn'mg  es* 
TOO  give  to  tbe  word  •'be"  that,  would  not  be- 
induM  in  a  man  earn/mg  on  Uumtu  t  Poixoox, 
C.B. — Where  he  carries  it  on  not  liy  agents,  dspntiai^ 
and  servants,  but  where  lie  ishctually  prssent  himself. 
Uabtin,  B.— Tbe  fsct  of  hia  making  a  tetsm 
at  St  Bride'a  is  oondnslve  against  him.]  Tbas 
ss  to  the  second  point.  In  oonstming  sset.  S7| 
which  imposes  tbe  penalty,  it  woiiU  be  cob- 
venient  to  recur  to  sect  87.  In  tbst  sectioh 
a  distinct  snd  sepsrate  liat  was  to  be  made  of  eseh 
artide  of  tax ;  although  it  might  be  on  one  paperas  te 


ployed,  kept,  nied,  ezeiciied,  or  worn  any  of  the  vsrioai 
taxable  artldes  therdn  ■peeUled  in  the  coarse  of  tbe  yen 
ending  on  the  day  next  beibre  the  Sth  April  IMM.shilltefaie 
the  end  of  six  weeks  thereafter,  whether  any  previoas  aadee 
Ibr  that  purpose  ahsll  have  been  delivered  or  not,  eaue  t>- 
be  prepared  trae  and  ptrtiealar  lists  in  writing,  sifiiad  by 
sooii  person,  fcc.,  whldi  shall  contain  the  parish  or  plaeSr 
and  the  partakes  or  places  wkffv  sack  ftnm  ttat  (km  <r 
MtaoBf  niWa,  and  one  uf  such  lists  eliall  oootaln  the  gisslait 
number  tjtmaU  ttrvaitU  retained  or  employed,  ftc.  la  the 
course  of  tbe  year  en  dhig  as  sforenld,  and  another  of  Uie  add 
lists  ^sll  centaltt  the  greatest  number  of  carriages^  dn.  (sat 
so  on  with  each  snhleet  of  tax  comprised  in  the  dUSieat 
schedoles) ;  snd  every  such  person  shall  ddlvor,  or  osass 
such  lists  to  be  delivered,  to  the  sssessor  or  sMesmrs  of  ths 
said  datles  for  the  distriet,  parish,  or  place  where  seek 
person  slkaAraJite  or  ti^  Ac.,  at  or  before  the  szpiisileB  <t 
tile  time  appointed  fbr  the  delivery  thereoC  tea. 

Sect  IS  proTldm  for  the  ddiveiy  of  Uris  in  like  maassr 
in  every  subaequent  year. 

Sect.  30  snsblee  tbe  sssessor,  wlwu  sny  psnen  tsAms  or 
neglects  to  make  a  Usl^  to  assess  aueh  penoa  and  ehane  the 
datiee  to  which  be  is  liable,  and  every  soeh  sainsmsnt  ^m 
be  conduiive  upon  the  person  thereby  disrged,  who  shsl 
not  be  at  liber^  to  appael  tlierefroni,  nnleas  such  pens* 
BhaU  prove  that  he  or  aba  woi  aef  a(  Wi  or  to- AssHfoHsw 
or  plaee  tf  otoifs  at  tbe  time  of  delivery  of  each  nstiea, 

Sect  St  provides  thai  persons  having  divera  plaeei  of 
realdenoe  shsn  ddiver  sll  such  lists  at  eadi  and  every  asck- 
placs. 

Sect  17  enacU  that  If  any  persco  Uable  to  the  aaid  dstlak 
Ac  ■hall  neglect  to  deliver  a  liat  or  lists,  Ac,  in  every  pirim 
or  piece  where  the  same  ought  lobe  delitered,  or  shall  ooit 
any  pefeeo,  or  any  deeeripUou,  arttde,  matter,  or  tbfog 
which  ought  to  be  eootsined  therein,  Ac,  *i  sr  stt  <* 
^fe»H»g  ikMfarfiiU  andpaf  Ike  smn  qf  MMl  eerr  ■adsMS'- 
ssp  dtHf  ^argtaik  «  afu-uald. 
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m  Um  ntam  ma  eonoBmcd,  it  wu  Mpuato  with 
Mftct  to  pnaltiM.  H<ra  foar  article*  w«ra  ooiittad 
«tl  Gmr  penaltia*  were  inonrred.  [Poux>ck,  C.  B. — 
Cm  ome  tban  one  penalty  be  inflicted  onleaa  the  Act 
4lfmilj  proridea  tiiat  be  shall  be  liable  for  eoe*  tmd 
■mrf  neb  offeooe  ?  Take  the  case  of  an  offence 
aider  the  gam*  Uwi,  is  a  man  liable  to  pnntahment 
Areaeh  aad  ereiy  bead  of  game  found  in  hia  posaes- 
«0Q?]  B/  sect.  34  he  was  bound  to  make  a  retain  at 
«eb  place,  wbicfa  would,  at  anjr  rate,  involve  two 
feultiaa.  [Whdb,  B.— The  obligation  is  oas  to  make 
atetom  for  every  place,  and  the  penalty  is  not  for 
SMk  failoie,  but,  if  he  faib  to  return  for  overjr  place, 
i»  ii  liable  to  oae  penalty.] 

Eogat,  Seijt.  aod  H.  Uatthewt,  contra,  for  deft.,  in 

4iyfMrt  of  the  role. — ^The  allei;acion  in   the  informa- 

tioa  was,  that  deft,  at  the  time  when,  &&,  "  resided 

4atf  was  in  the  pariah  of  11.,  &&"  ia  the  conjunctive, 

tat  lect.  27  waa  diajunctiw,  "  rende  or  be."     It  was 

taw  tnbmitted,  as  it  was  at  the  trial,  that  there  waa 

tf>  proof  of  residence  in  ita  ordinary  aense,   aasuming 

■Ikat,  for  tha  porpca*  of  this  Act,  it  meant  datUmg. 

Jskept  a  shop  at  tvro  pUces,  but  he  could  not  reaid* 

-at  both,  and  then  was  no  proof  of  raaidenoe  at  one 

.mn  than  the  other.    Throogbout  thia  Act  the  word 

"nsideoce  "  meant "  dwelling,  place  of  abode,"  which 

WIS  ita  natural  and  primAfacu  meaning.    No  doubt, 

jn  mBM    Acta,  it    might    have   a   larger   meaning ; 

tat  hen  the  Crown  gave  up   "residence"  and    fell 

tack  on  tha  word  "  be,"  which  applied  to  a  caaual  or 

^aporaxy  residence,  aa  at  an  hotel.    Taxation  and 

npnaentatiou  wars  closely  connected.    Sect.  87  of  8 

WilL4,c.45  (Reform  Act),  which  gavearight  of  voting 

to  eveiy  owner  or  occapier  of  a'  bunas,  shop,  building,  &a. 

sikjcet  to  the  proviso  that  he  shall  have  rttidtd  during 

a  certain  time,  drawa  a  distinction  between  renting  a 

stap  Bud  reaidence,  which  was  practically  conceded  by 

tks  Attomey-Genaral  hart.     It  waa  clear,  from  tha 

vaoona  aectiona  of  the  Act,  that  the  liability  to  a 

|«alty  waa  only  at  the  reaidence.     A  liability  to  snr- 

<kaife  for  duties  was  not  disputed,   bat  tliere  were 

Juay  easea  of  liability  to  duty  and  not  to  penalty,  ».g., 

vtace  a  parson  waa  abroad,  and  had  no  opportunity  of 

Baking  a  ratom.    The  duty  was  imposed,  and  the 

-ntam  waa  to  ha  made  only  at  the  residence,  or  where 

the  taxable  article*  were  kept,  bat  not  at  the  ahop. 

{ViLDi,  B. — The  return  must  be  made  at  every  place 

•hare  he  resuisf  or  tM."]     With,  regard  to  sect.  85,  the 

pnoal  Dotioa   elanae,  the   probability   of  a   person's 

JNing  tha  notice  on  a  Sunday  at  the  church  of  the 

nOags  or  parish  where  he  slept,  was  greater  than  at 

tta  pariah  where  he  carried  on  business.    The  Act  i«- 

<fm\  (asct.  35)  all  persons  '*  resident"  in  the  pariah 

t> make  a  return,  but  the  word  "  bang"  or  "  be"  was 

-aot  found  ia  that  part  of  the  section,  and  thit  afforded 

ado*  to  tba  meaning  of  the  Act.    The  occaaional  use 

tan  and  there  in  the  Act  of  the  vague  term  "  being," 

tad  no  acpaista  and  distinctive  meaning,  and  waa  not 

iataided  to  extend  the  preceding  term  "  residence." 

[Pollock,  C.  B.— Tour  argument  faila  in  this,  that 

PMoos  are  here  required  to  make  returns  of  articlea 

Vhiobhavs  nothing  to  do  with  residence.  An  hotel  keeper 

nay  not  reside  at  liis  hotel,  but  he  must  make  a  retnm 

cf  the  vraitera  be  employs  in  the  place  when  be  keeps  the 

lioteL]    Whether  a  party  wss  luble  for  keeping  tuable 

artieles  waa  one  question,  and  it  was  another  when  he 

wai  bound  to  make  a  return.     It  waa  a  positive  duty  to 

aaka  the  return  in  the  parish  when  he  dwelt.    The 

woida  "  shall  reside  or  be"  in  the  latter  put  of  sect.  27 

«m  reliad  oo  by  the  Crown.     But  the  word  "be"  then 

aent  tamporary  or  caaaal  visita,  aa  at  an  hoteh    Could 

a  fatfonnatioa  for  penalt  ies  omitting  the  word  "  reside  " 

ta  gtod?     [Chakxkli.,  B. — That  haa  been  pisaing 

threap  my  mind,  and  I  think,  if  the  Attoniey-Oeneral's 

■  aiCUBest  aa  to  the  effect  of  the  word  "be"  is  right, 

tUa  inlcnnation  would  not  be  bad  if  the  word  "reside" 


wen  atruck  out,  because  it  would  not  be  that  the 
dett.  was  simply  then,  but  that  he  waa  then  BM»  to 
a  otrlain  dutf.  Putting  the  two  together  it  vrould 
make  the  allegation,  that  be  waa  so  tb«ra  as  te  be  liaUa 
to  make  a  ratum  and  to  be  taxed.]  The  provision 
being  alternative,  if  there  was  any  separate  meaning  in 
the  word  "be,"  tlie  information  to  be  good  should  have 
averred  breaches  of  both  brandies  of  the  alternative, 
that  was  to  ssy,  nondelivery  at  the  reaidence  and  noo- 
delivery  when  deft.  toos.  But  apart  from  the  word 
"naidenoe"  it  was  contended  then  was  no  meaning  in 
the  word  "be."  Then  was  no  count  f"r  simply 
omitting  the  ntnm ;  the  allegation  that  he  reaided  at 
St.  Bride's  was  material  and  was  not  proved.  [Mas- 
na,  B. — He  himself  sent  in  a  return  for  St.  Bride's, 
and  if  a  man  be  or  is  in  a  plaos  and  doe*  the  act  im- 
poeed  by  the  atatute,  that  is  strong,  almoat  con* 
cloaive,  evidence  that  he  did  reside  and  was  in 
that  pariah.]  But  assuming  the  Crown  to  be  right, 
and  that  "be"  meant  something  beyond  a  tem- 
porary reaidence,  then  that  would  he  aatibfied  by 
one  delivery,  and  then  should  have  been  proof  by  the 
Crown  that  then  waa  no  delivery  at  either  place. 
Tliey  ahould  have  negatived  both  [CKamnLL,  B.— 
That  seems  to  have  been  admitted  at  the  trial. 
Wiu>K,  B. — ^Tbe  Crown  conceded  they  could  not 
prove  when  the  defu  slept,  and  the  deft,  conceded 
that  he  made  no  ntum  at  the  place  when  be  did 
sleep,  or  any  other  ntam  tban  the  one  which  he  made  at 
St.  Bride's.]  That  admiaaion  could  not  cura  the 
information,  which  charged  an  absolute  duty  to  deliver  a 
ntum  at  St.  Marylebone,  but  it  waa  an  alternative  duty. 
Only  one  delivery  waa  required,  and  if  a  man  had  one 
neidenoe  and  several  places  of  business  the  Act  would 
be  satisfied  by  a  ntnm  at  one  of  the  latter  and  none 
at  the  reaidence,  if  the  Crown's  view  wen  establiabed, 
which  would  be  contrary  to  the  meaning  of  tlie 
statute,  which  intended  the  return  to  be  at  the 
reaidence,  or  when  the  articles  were  kept.  The  Crown 
had  gone  on  residence,  and  that  had  failed.  No 
count  had  been  framed  on  aect  39.  [CHamiKU,,  B. — 
The  Attomey-Qeneral  aays,  sect.  39  may  apply 
when  taxable  articlea  an  kept,  and  where  there  ia  no 
resM/eaoe,  but  that  all  the  facta  hen  shown  to  enable 
you  to  contend  that  yon  are  within  aeot.  39  an  these, 
that  while  he  kept  he  reaided,  and  whil*  he  leuded  he 
kept  Mabtuc,  B.— Sect.  39  faila  you  altogether, 
becanse  no  pUce  of  residence  was  proved.  A  man 
is  not  to  escape  taxation  altogether  by  concealing  his 
place  of  residence.]  This  wss  a  caae  of  penalties  and 
not  of  duty.  Mo  doubt  he  waa  bound  to  pay  doty. 
Sects.  9,  26,  30,  38,  and  39  of  43  Geo.  3,  c.  161, 
wen  ahw  nferred  ta 
PoLi/>CK,  C.  B. — It  appeara  to  me  that  the  form  ia 
all  the  legislative  enactmenta  for  penaltiea,  where  it  is  in- 
teoded  that  then  shall  be  a  penalty  for  each  and  every 
violation  of  an  Act  of  Parliament,  ia  to  be  found  in  this 
caaes  of  which  the  Excise  Acts  present  a  very  familiar 
example;  where,  for  instance,  a  penalty  is  directed  for 
"each  and  every  room  "  that  is  not  entered,  and  for 
"  each  and  every  tub,"  and  so  on.  In  those  cases  the 
words  "  for  each  and  every  offence  "  an  always  to  be 
found,  as  far  as  I  can  recoUect,  in  avery  Act  of  Par- 
liament when  cumulative  penalties  osn  be  claimed  for 
every  violation  of  the  law.  And  I  think  I  very  early,  in 
the  course  of  his  argument,  asked  the  learned  Attorney 
General  whether  he  recollected  any  instance  when  • 
penalty  might  be  claimed  and  recovered  for  diatinct 
offences  committed  at  the  same  time,  unless  those  word* 
were  to  be  found  in  the  clause  imposing  the  penalty ; 
but  he  waa  unable  to  dte  such  a  case.  We  an  there- 
fon  all  of  opinion  that  so  much  of  the  rule  as  pnys 
that  the  verdict  may  be  reduoed  to  SOt  in  respect  of 
penalty  should  be  made  absolute;  but  with  regard  t« 
entering  a  verdict  for  the  deft,  on  the  ground  tliat  he 
is  not  liable  under  the  Act  of  Parliament,  the  rule  must 
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Iw  diioharged.  Tb«  words  in  the  Act,  whan  referred 
'  to,  ue,  "  residing  or  being ;"  end  I  hsTS  no  donbt  that 
the  word  "  being "  was  purposely  introdaced  in  order 
'that  the  ambignoos  character  of  the  word  "  residing  " 
might  nerer  be  set  np  lo  as  to  prevent  the  reeoTery 
and  the  eoUsction  of  the  tax.  The  word  "  be  "  nn- 
•^oestionablj  is  of  Tety  large  import,  and  in  one  sense 
a  man  may  no  donbt  be  said  to  "be"  wher- 
■«Ter  he  w;  and  therefore  a  commercial  trsTeller 
may  be  in  every  county  and  in  every  parish  throogh 
which  he  may  have  occasion  to  travel  for  the  purpose 
•of  performing  his  duty.  But  I  have  no  doubt  that  word 
was  sdsoted  on  the  consideration  that  the  Judges 
would  pot  npon  it  what  they  are  bound  to  put, 
namely,  a  reasonible  construction ;  and  what  my 
brotlier  Cbannell  in  the  course  of  the  argument  threw 
«ot,  seems  to  me  to  be  the  true  interpretation  of  the 
word  *'  be,"  namely,  where  the  man  shall  i«  or  abide 
40  as  to  be  liable  to  duty.  Now  here  is  a  man  who 
takes  not  merely  a  shop,  as  far  as  I  can  learn,  bat  a 
bouse  in  Fleet-street— distinctly  a  house — an  ordinary 
place  of  resideiiee;  it  may  be  that  be  does  not  sleep 
there;  it  may  be  that  lie  sleeps  altogetlier  somewhere 
.else,  and  lets  out  the  upper  part  of  the  house  in 
lodginp  to  other  penons;  but  apparently  he  is  there 
-oeoupyiog  a  houss,  and  using  the  lower  part  as  a  shop 
for  his  particular  line  of  business.  Well,  certainly  he 
<«>  there — about  that  there  «aa  be  no  donbt— that 
I  think  was  proved ;  and  he  is  charged  with  not  having 
^leliversd  lists  to  the  ssseasor  ander  the  Act  of  Parlia- 
ment, and  that  is  the  very  thing  that  the  S7th  section 
«ays  he  shall  do.  The  SSth  section  says  that  both 
dn  the  parish  of  St.  Bride's  and  in  St.  Marylebone  the 
notice  stuck  up  on  the  church  doors  is  notice  to  him, 
because  he  is  "  residing  or  being"  there;  and  then  the 
S7th  section  says  thai  these  lists  are  to  be  delivered  to 
the  sssessor  by  every  person  where  snch  person  shsll 
■"  reside  or  be."  There  can  be  no  donbt  that  in  Fleet- 
street,  where  he  occupied  that  house,  the  lower  part  of 
it  was  his  shop — that  there  be  was — tliere  he  was 
abiding ;  snd  I  do  net  know  that  I  can  do  more  than 
repeat  the  ezpressian  which  was  used  by  the 
Attomey-Geoeral  in  the  course  of  bis  argument, 
that  is,  that  the  word  "b^"  If  it  is  to  mean 
anything,  must  mean  at  least  that  sort  of  abiding 
which  belonged  to  the  ocenpation  of  bis  shop  by 
the  deft  for  the  purposes  of  his  bnsinees.  It  is 
very  true  there  may  be  other  sections  in  the  Act  of 
Parliament  that  pdnt  to  particular  cases,  such  as 
making  returns  where  the  articlea  are  used,  or  making 
ntnms  where  yon  have  no  fixed  resideoce  ;  but  that 
-does  not  prevent  the  spplication  of  the  37th  section 
in  the  ve^  terms  of  it,  that  this  person  hsving  re- 
'Ceived  notice,  wbieh  be  had,  is  to  return  the  lists  to 
the  assessor  of  the  district  where  lie  "  shall  reside  or 
be."  I  am  clearly  of  opinion  that  for  the  pnrposes  of 
this  Act  the  word  "  residing  "  here  does  not  necessarily 
fnsan  dwell,  for  whsn  they  come  to  speak  of  a  pince 
where  people  live  and  sleep,  they  call  it  •  dwelling- 
ihonse,  as  will  be  obeerved  in  the  3Snd  ssction:  "and 
be  it  further  enacted  that  every  ocenpier  as  aforesaid, 
«n  whose  dwelling-house  or  apartment  any  person 
liable  to  the  dnti«s  shall,"  &0.  For  these  reasons  it 
appears  to  me  that  it  is  within  the  meaning  of  the 
-expression  of  the  Act  of  Parliament,  to  say  that  it 
was  made  a  duty  incumbent  npon  him  to  return  to 
the  assessor  of  St.  Bride's  the  articles  tlist  he  used, 
.and  having  failed  to  do  a«,  he  is  liable  to  the  penalty, 
but  I  think  he  is  liable  but  to  one.  The  rule,  there- 
fore, will  be  made  abeolote  to  reduce  the  verdict  in 
<that  respect,  and  be  discharged  as  to  so  mnch  of  it 
as  relates  to  entering  a  verdict  for  the  deft. 

MartI!!,  B. — I  am  also  of  opinion  that  there  was 
evidence  to  go  to  the  jury  that  Ur.  McLean  miikd 
jor  vat  in  the  parish  o(  St.  Bride's  within  the  true 
meaning  of  the  S7tb  section,  and  that  is  the  only  point 


which  we  have  to  diseoas  npon  the  preseat  oeaam, 
Kow,  the  evidence  was,  that  he  had  a  shop  wbidi  be 
kept  as  a  tradesman,  trading  in  the  panih  ef  gt 
Biids's,  that  be  was  there  during  the  coone  of  At 
day  for  such  time  as  he  thought  convenient,  that  hs 
mads    a  retam  to  this  parish  in    respect  of  elhtr 
matters  in  which  he  admitted  he  was  liable  to  duly. 
He  gave  no  evidence  as  to  where  he  lived  in  the  sum 
of  sleeping  during  the  night,  there  was  no  evideiMl 
whatever  of  that    That  was  ths  evidence  npog  «Ueh 
my  brother  Wilde  had  to  decide  whether  or  not  then 
wss  evidence    to    go    lo    the  jury.    Bat  this  it  a 
qusstion  of   fast,  and  not  a  qneation  of  law.    K«ir, 
if  we    are   called  upon   to  give  judgment  on  «ktt 
was    ths    meaning    of   the    word   "reside"   slest, 
without  the  won&  "or  be,"  it  seems  to  me  tiMt 
according   to    ths    esse  of    BladiietU  v.  fnjiasd, 
which  was  dted  by  the  Attomey-Genersl,  there  weaM 
be  very  strong  grounds  indeed   for  contending  that, 
inasmiidi  at  for  the  purpose  of  making  this  ratom  it 
is  an  entirely  immaterial  drcnmstanoe  where  say  mm 
lives  (for  all  persons  in  England  are  to  be  asMSsed  lb 
those  duties  where  they  are  liable,  and  the  object  of  tlis 
Act  of  Pariiament  is  to  obtain  the  duties  from  d 
persons  who  are  liable  lo  pay),  so  it  is  their  dnty  to 
make  a  return,  and  it  is  an  utterly  immaterial  dinim- 
stanoe  whether  be  makes  the  return  front  the  ]daea 
where  be  sleeps,  or  the  plsoe  where  he  spends  the  dsy  when 
attending  to  his  business.  I  cannot  conceive  any  ream 
in  the  world  why  a  return  from  the  former  is  pteftr- 
able  to  one  from  the  latter  place.    The  only  way  la 
which  it  can  possibly  be  of  importance,  ia  with  reqie(X 
to  the  commission  whieh  the  sasr  ssor  will  get  npon  it;  bet 
as  far  as  the  down  is  ooncemed,  whether  the  letua  te 
mads  in  the  one  district  or  the  other  it  is  utteriy  homs- 
terial ;  it  may  make  a  difiiBrence  to  tlie  collector,  but  nose 
to  any  one  else.     The  words  are  "  reside  or  be,"   I 
should  say,  upon  the  anthority  of  that  ease  whiek  I 
have  referred  to,  that  the  word  "  reside  "  alone  nu^ 
mean — for  instance,  in  the  tuit  where  a  man  spendi 
the  day  in  the  parish  of  St  Bride's,  attending  to  bit 
business,  and  is  to  be  found  there  by  any  person  whs 
wishes  to  see  him,  and  who  doea  not  think  proper  Is 
be  communicated  with  elsewhere,  or  at  tbe  plaoe  when 
be  sleeps  at  night— be  is  a  man  much  more  residieg 
at  tbe  phue  where  he  is  to  be  seen  on  mstters  of  bia- 
ness  and  converMd  with,  than  at  a  place  wlien  ks 
wishes  no  one  to  call  npon  bim,  and  where,  if  tbey  do 
call,  they  cannot  see  him  during  the  day.    Agani,  tbi 
word  "  Ae "  seems  to  me  to  be  conclusive  npon  tbe 
matter.    A  man  is  not  in  Fleet-street,  within  tlie 
meaning  of  this  Act,  simply  because  be  wslks  from 
Temple. bar  to  St  Paul's;  but  a  man  who  is  staying, 
abiding,  and  to  be  found  there,  so  that  if  any  penot 
wanted  to  sss  him  on  biuineas  he  would  go  then  te 
see  him,  mnst  be  said  to  be  there.     If  a  man  bad  ts 
prsient  a  bill  of  exchange  and  he  wanted  payment,  be 
wonid  go  there  to|preaent  it ;  so  that  that  appears  to  me 
to  be  the  plaoe  where  he  "  resided  and  mu,"  witbia 
oommon  and  ordinary  good  sense,  and  the  meoniag  of 
the  section  of  this  Act  of  Parliament     Tberefoie  I 
think  that  the  averment  of  that  was  evidence  to  go  to 
the  jury,  upon  which  the  jury  ought  to  have  acted, 
that   he  "  rttided  and   wot "   in  the   parish  of  St 
Bride's,  in  tbe  city  of  London.     It  appears  to  me, 
npon  looking  at  the  27th  section  of  tlie  Act,  that  it  is 
pisin  that  it  imposes  npon  persons  who  are  Eubject  to 
this  tax  the  duty  to  make  this  retnm ;  it  is  for  them 
to  look  oot  and  make  it    If  they  do  not  make  it  at 
all,  the  circumstance  of  tbe  place  where  they  are  is  very 
immaterial.    So  that,  in  anbstance,  there  really  can  he 
no  doubt  that  Mr.  McLean  is  liable  to  this  penalty ; 
and  I  perfectly  agree  that  there  is  only  one  penalty, 
for  tbe  reasons  stilted  by  the  Lord  Chief  Boron. 

CnASNEU.,  B. — I  eonenr    with    tbe   Lord  Chief 
Baron  and  my  brother  Martin  in  tUoking  that  to  muck 
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of  the  nile  u  seeiu  to  rednea  the  penalty  from  2002^  to 
ml.  iboM  be  made  ibsolata  for  the  reasons  given, 
ud  tliat  the  rest  of  the  rule  should  be  discharged. 

Wilde,  B. — I  am  of  the  same  opinion.  I  will  only 
olxerre,  that  this  is  purely  a  technical  qnestion.  The 
deft,  was  fonnd  by  the  jary  to  be  liable  to  pay  a  duty 
m  Rspect  of  a  certain  carriage  and  horse,  &c.  He 
miited  the  liability  and  refused  to  pay.  The  jury 
twnd  against  him,  becanse  no  doubt  by  law  he  was 
liible  to  pay  it,  and  he  had  incnrred  the  penalty  for  not 
doing  so.  Bat  the  point  he  sets  up  is  (having  made 
10  return  anywhere  of  the  carriage  and  horse,  &c, 
wbich  he  onght  to  hare  returned)  that  he  is  not  liable 
UKJer  this  information,  because  the  return  was  only 
«M  that  ought  to  hare  been  made  at  the  place  where 
kibpt;  ^at  be  was  not  bound  to  make  it  at  the 
phoe  where  he  carried  on  his  business.  For  tlie  reasons 
prai  by  the  Lord  Chief  Baron,  which  have  exhausted 
the  qo^on,  I  am  clearly  of  opinion  that  he  was 
knod  to  make  the  return,  not  only  at  the  place  where 
b>  ilept,  but  at  the  place  where  be  carried  on  his 
basinets ;  therefore,  I  think  that  the  role  ought  to  be 
Bide  abaolnt*  to  tliat  extent. 

Alfa  dUoharged  at  to  $o  mueh  of  it  at  rtlaiei 
to  enttrmg  a  vtr£etfor  de/t.,  but  absolute  to 
ndaae  the  verdict  to  one  penalty  of  502^ 

Attorney  for  the  Crown,  Solicitor  of  Inland  Reoenue. 

Attoniey  for  deft.,  Taylor. 


We<bieidag,  April  32,  1863. 

WthLUMB  V.   BLACKWALL. 

Atmn  rttiery  Act  1861  (24  ^  25  Viet.  c.  109) 
—SeeU.  11,  33,  S6—Detl ruction  of  itake-neU 
mder  tect.  11  iy  authority  of  conservator — Sigkt 
of  pMe  to  destroy  nets — Appointment  of  conier- 
tator  under  sect.  33 — Extent  of  his  authority — 
Jtritdiction  of  justices  wider  sect.  36 — Demurrer. 

Tmpassfor  seizing  and  destroying  pit's fiihing-nett  and 
jeks,  imd  converting  the  same  to  de/i.'s  use.  Plea, 
that  before  and  at,  ^c,  deft,  had  placed  and  used  and 
mn  turn;  in  a  certain  tidal  teater,  ta  wit,  the  river 
C,  certain  fixed  engines  for  catching  salmon,  in 
onfravention  of  the  provisions  of  the  Salmon 
fishery  Act  1861,  and  that  the  said  nets,  ^e.  vere 
the  said  Jixed  engines,  fc,  and  that  d^.  took  pos- 
session of  and  datroy^  the  said  nets  by  the  m^er 
md  under  the  direction  ofE.  S.  the  conservator  of 
Ae  said  river,  duly  appointed  in  thai  behalf,  at  he 
laiejully  might.  Replication,  that  E.  8.  was 
sppointed  ly  the  Justices  of  the  peace  in  and 
fi>r  the  county  of  D^  assembled  at  the  general 
•r  quarter  tetsioni  of  the  peace  in  and  for 
the  said  county,  conservator  or  overseer  for  the 
frestivatioH  qfsabnon,  and  for  enforcing,  for  that 
furpose,  the  provisions  of  the  said  Act  within  the 
Smtt  of  the  jurisdiction  qf  such  justices,  and  wat 
wt  otherwise  the  conservator  of  the  said  river, 
Meh  was  partly  in  and  bounded  by  the  said  county 
<if  D. ;  but  the  place  where  the  said  trespasses,  ^c, 
tnre  committed,  and  where  the  said  nets,  ^.,  were 
placed,  ifc,  was  withoxd  the  said  eotmty  of  D.,  to 
vil,  m  the  ootmfy  of  C,  and  not  within  the  limits  of 
thejitrisdietion  of  the  said  justices  : 

Bdd  {on  demurrer  to  the  said  ry>lication),  that  d^ 
had  a  right  to  dothe  act  complained  of  either  as 
eonterpator  of  the  river,  or  (under  sect.  11  of  the 
Act)  at  one  of  the  public,  and  therefore  therepUca- 
(•on  wot  bad  amd  the  demurrer  must  be  allowed. 
Demurrer. 
This  was  an  action  of  trespass,  for  seizing,  cutting 

to  pieeea  and   destroying  the  plt.'s  fisbing-nets  and 

polM,  and   converting  tiie   same  to  deft.'s  use,  and 

wrongfully  depriving  pit.  of  the  use  and  possession 

Umeof ;  and  pit.  daima  200/. 
flea  (3). — ^That  before  and  at  the  time,  &&,  pit 
tMAO.  Cab—Voi.  U.] 


had  placed,  and  had  been  and  was  using  in  a  oertun 
tidal  water,  to  wit,  the  river  Conway,  certain  fixed 
engines  for  catching  salmon,  iu  contravention  of  the 
provisions  of  the  Salmon  Fishery  Act  1861,  and  that 
the  fisbing-nets  and  poles  mentioned  in  the  deolaration 
are  the  said  fixed  engines  so  placed  and  used  by  the 
plL  in  the  river  Conway  as  i^oresaid  ;  and  the  deft 
says  that  he  took  possession  of  and  destroyed  the  said 
fishing-nets  and  polei  by  the  order  and  under  the  dine- 
tion  of  one  Edmund  Sbarpe,  aa  and  then  being  the  oon> 
servator  of  the  said  river,  duly  appointed  on  that 
behalf,  as  he  lawfully  might,  under  the  provisiona  of  the 
said  Act  of  Parliament,  for  the  caoM  afonaaid,  which 
are  the  grievances  oomplained  of. 

Beplication  (2).— That  th«  aud  E.  Sbarpe  was 
appointed  by  the  justices  of  the  peace  in  and  for  the 
county  of  Denbigh,  assembled  at  the  general  or  quarter 
sessions  of  the  peace  iu  add  for  the  said  county,  con- 
servator or  overseer  for  the  pieaervation  of  sahnon,  and 
for  enforcing,  for  that  purpose,  the  provisions  of  tba  aud 
Act  within  the  limits  of  the  jurisdiction  of  such 
justices,  and  waa  not  otberwiae  the  ooaserrator  of  the 
aaid  river,  which  waa  partiy  in  and  bounded  by  the 
said  county  of  Denbigh ;  but  the  place  where  the  aud 
trespasses  and  grievances  were  committed,  and  where 
the  aaid  fishing-nets  and  poles  were  placed  and  fixed 
and  used  was  without  the  said  county  of  Denbigh,  to 
wit,  in  the  county  of  Carnarvon,  and  not  within  the 
limits  of  the  jurisdiction  of  the  said  jnatioes. 

Demurrer  to  the  seoond  replication  to  the  third  plea, 
aa  bad  in  substance,  and  joinder  in  demniier. 

Deft 'a  points:— I.  That  the  replication  is  a  traverse 
of  an  immaterial  averment  in  the  plea,  for  that,  con- 
sistently with  the  allegations  of  the  replication,  the 
deft,  may  have  had,  and  bad,  under  the  proviaions  ot 
the  lllh  section  of  the  Salmon  Fishery  Act  1861, 
a  legal  right  to  do  the  acts  compluned  of  in  the  de- 
claration. 2.  That,  aaanming  the  aaid  stake-nets  to 
have  been  illegally  placed  and  left  io  the  river,  the 
deft,  as  one  of  the  public,  and  even  though  not 
acting  under  the  authority  of  the  conaervater,  had  a 
right  to  remove  them.  3.  That  the  aiud  E.  Sbarpe 
bemg  daly  appointed  conservator  for  the  Denbighahire 
side  oF  the  river,  bad  authority  to  direct  the  removal 
of  stake-nets  illegally  placed  and  kept  in  the  river  on 
the  Camarvonahire  aide,  whereby  the  fiah  wen  pre- 
vented from  passing  freely  np  and  down  the  river. 

Plt.'s  points:—!.  As  tiie  deft  justifies  under  the 
authority  of  the  conservator,  it  is  an  answer  to  the 
plea  that  he  acted  beyond  the  jurisdiction  of  the 
conservator's  district  2.  The  conservator  being  ap- 
pointed by  the  jnstices  of  Denbighshire,  had  no  au- 
thority out  of  Denbighshire.  3.  The  deft  by  hia 
plea  sets  np  no  jnatificstioD  except  aa  servant  of  the 
conservator. 

The  following  are  the  material  parts  of  the  Salmon 
Fishery  Act  1861  (24  &  25  Vict  c  109)  referred  to 
in  the  argimient 

By  aect  4  (interpretation  clause)  "fixed  enpne" 
shall  include  stake-neta,  bag-nets,  putts,  putcben,  and 
all  fixed  implements  or  engines  for  catching  or  for 
facilitating  Uie  catching  of  fiah. 

Sect  1 1.  Ne  fixed  engine  of  any  deaoription  shallbe 
placed  or  used  in  any  inland  or  tidal  waters,  and  any  engioe 
placed  or  used  in  contravention  of  this  sectioo  may 
be  taken  possession  of  or  destroyed,  and  any  salmon 
taken  by  such  shall  be  forfeited,  am. 

Sect.  33.  It  shall  be  lawful  for  the  justices  of  the 
peace  assembled  at  any  general  or  quarter  sessions  oi 
the  peace  from  time  to  time  to  appmnt  conservators  or 
overseers  for  the  preservation  of  salmon,  and  enforcing 
for  that  purpose  the  provisions  of  this  Act  within  the 
limits  of  the  jurisdiction  of  snch  justices. 

Sect  36.  Where  any  ofience  under  this  Act  is  com- 
mitted in  or  upon  any  waters  forming  the  boundary 
between  any  two  counties,  districts  of  quarter  aeasions 
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or  petty  aaMiona,  sach  offenoe  may  be  pneeentad  before 
any  joitice  or  jiutioee  of  the  peaoe  in  eitber  of  sneh 
oonntiai  or  dis^cts. 

WM)S  (with  him  J.  B.  Lloyd)  for  deft.— The 
demirNr  raise*  the  qneation  nnder  the  Salmon  Fuhery 
Aet  IMl.  I  ihall  oontend  on  the  deft's  behalf,  fint, 
that  tUat  part  of  the  plea  which  lete  op  the  anthority 
of  the  CDBaerraton  is  nnneceaury,  as  any  one  under 
the  nth  section  of  the  Act  might  destroy  nets  or 
angines  of  any  description  placed  of  naed  for  oatohing 
Bshnon  in  contrarentian  of  the  Act;  and  secondly,  it 
neeewaiy,  that  tii»  office  of  conserrator  is  a  protection, 
and  that  he  had  anthority  nnder  which  deil.  might 
aek  The  prdiibitioB  in  sect.  II  against  the  nse  of 
these  engines  is  poaitiTe  [reads  tlie  section],  and  all 
Boeh  en^nea  so  used  are  to  be  taken  possession  of  or 
destroyed ;  and  It  then  Imposes  a  pecuniary  penalty,  in 
addition  to  the  dastmction  of  the  engines,  on  the  per- 
son so  oring  thsm.  The  3Srd  section,  in  enabling 
terms,  says  it  shall  be  lawful  for  the  jostioes  to  appoint 
a  oonserrativ  It  is  merely  for  cooTenieoce  that  par- 
ticalar  persons  are  appointed ;  it  is  not  incumbent  on 
the  JDStiees  to  make  the  appointment,  and,  indeed,  the 
appointment  is  not  made  in  ereiy  county— not,  for 
instance,  in  the  county  of  Carnarvon.  It  is  a  merely 
cnmulatire  proriuon,  and,  being  discretionary  with  the 
jostioes,  does  not,  I  apprehend,  work  any  limitation  on 
the  positive  powers  of  the  1  Ith  section,  and  the  general 
il^t  of  all  the  Quean's  subjects  nnder  that  section  to 
destroy  these  engines.  The  pit.  is  in  this  dilemma: 
be  says  the  justices  had  no  power  to  appoint  a 
conserrator  in  Camarronshiie — then,  if  so,  and 
if  the  conservator  might  not  take  nets  in  that 
county,  still  tbere  was  no  prohibition  to  the 
general  pnblio  so  to  do.  But  the  river  Conway 
Sows  iMtween  the  two  counties,  the  shon  on  one  side 
bring  in  Denlughshire,  and  on  the  other  in  Camarvon- 
ahlre,  and  I  oontend  that  the  conservator  of  the  liver 
tiiere,  being  appointed  the  preserver  of  all  the  fish 
irUoh  would  and  ought  to  come  into  Denbighshire  By 
that  river,  would  have  anthority  to  remove  these  stake- 
mta,  whether  they  were  on  the  one  or  the  other  aide 
«f  tile  river. 

Atplani,  contra,  for  pit. — ^Tbe  replication  is  good, 
and  the  demnrrer  bad.  [Habtih,  B. — Take  the  first 
Mnat.  Why  has  not  every  one  a  right  to  do  what  the 
deft,  has  done  ?]  That,  it  is  submitted,  would  be  a 
Teiy  dangeroua  construction  of  the  Act,  and  a  most  mis- 
diievons  doctrine  to  hold,  that  any  man  would  have  a 
right  not  only  to  seize,  but  todestroyvalmble  property; 
not  only  to  abate  a  niusance,  but  to  take  possession ; 
and  not  only  to  destroy,  but  even  for  his  own  particular 
parpcae  to  appropriate  the  nets  and  implements  of 
another  to  hu  own  use.  The  Lsgislatun  cannot  have 
contemplated  such  a  construction  of  the  Act,  which 
would  be  a  great  temptation  to  breaches  of  the  peace, 
atid  lead  to  the  wanton  destruction  of  valuable  pro- 
perty. The  cases  show  that  the  existence  of  a  nuisance 
will  not  enable  any  one  to  abate  it,  aave  in  so  far 
M  may  be  necessary  to  the  preservation  of  his  own 
rights.  Before  deft,  could  do  what  he  has  done 
under  pretext  of  abating  a  nuisance,  it  is  contended 
that  be  should  have  suffered  some  special  damage 
or  inoonveoianoe  by  its  existence.  The  case  of 
TieMa^or,  ^e.,  o/Colchesltr  v.  Brooke,  7  Q.  B.,  N.  S., 
aS9  ;  15  L.  J.,  N.  S.,  59,  Q.  B.,  and  the  judgment  of 
the  court  there  delivered  by  Lord  Denman,  C.  J.,  shows 
that  this  ia  so.  [Mairmt,  B. — ^What  construction  do 
you  give  to  sect.  117]  It  must  be  oonstmed  in  con- 
nection with  sect.  33  ;  a  "conservator  "  having  been 
appointed  nnder  the  Act,  he  alone  was  authorised. 
[IdABTDf,  B. — That  would  render  necessary  the  iosert- 
hig  after  theword  "  destroyed  "  in  the  I  Itb  section,  the 
words  "  by  the  conservator,"  which  is  an  unreasonable 
eonstmctioD.]  Then  the  jurisdiction  of  the  jnstices 
appmnting  ma  was  coofin^  to  Danbighahire^  and  he 


could  have  no  anthority  in  Carnarvonshire.  [MABTEt 
B.  refers  to  sect.  36  :  His  Lordship  reads  iL]  Tba 
plea  sets  up  the  authority  of  the  conserrtter,  ind 
justifies  the  act  done  nnder  the  authority.  Then  if  we 
displace  the  conservator  we  answer  the  plea;  and  it 
would  be  a  departure  for  deft,  then  to  fall  back  on  lis 
right  as  one  of  the  public.  He  cannot  do  it.  [UARm, 
B. — Deft,  might  say  the  conservator  stood  by  mil 
directed  the  act  to  be  done.] 

PoixoCK,  C.  B.— Either  as  oonsarvator,  or,  iLdei 
the  1 1th  section  of  the  Act  of  Parliament,  as  one  of  the 
general  public,  the  deft,  had  a  clear  right  to  do  the 
act  complained  of.  The  replication,  thnefor^  is  bad, 
and  this  demurrer  must  be  allowed. 

Habtih  and  Bramweix,  BB.  concurred. 

VfiLDK,  B.  had  gone  to  chambera. 
Judgment  far  deft. ;  demurrer  to  the  r^p&afin 
allowed. 

Attorneys  for  pit.,  Eltdale  and  Bj/me,  3,  Whitehall-pL 

Attorneys  for  deft.,  Gregory  and  Rmotliffet,  1,  Bed- 
ford-row, agenta  for  J.  R.  Griffith,  Llanrwst. 


BOLLS  COTJBT. 

Bqported  br  B.  B.  Todho,  Esq.,  Banliter'.at.lAW. 

fYid(^,  Jam.  16,  1863. 
Absalum  v.  Grtbik. 
Friend^  Societies  Act,  18  <f  19   Viet,  c  63,  :  i%- 
Atsignment    hy    treaturer  for  the  teneft  of  Ut 
crediton — Priority  of  eoeiety — Notiet  m  forWay. 
The  treaturer  of  a  friendly  society  iamtg  monej  be- 
longing to  it  in  his  hands,  assigned  all  his  prifertf 
to  trustees  for  the  benefit  of  his   creditors.    TUt 
society  had  not  required  from  the  treasurer  oagr 
security  until  some  years  after  hit  ofpointtieiU,  etii 
had  not  audited  their  acoousUs : 
Held,  that  the  statutory  priority  given  by  the  above 
slated  Act  and  section  to  the  society  agaiast  lU 
treasurer's  estate  uxu  neoertheleis  unaffected : 
Held,  alto,  that  the  filing  c»d  service  of  the  NS  it 
this  suit  upof  the  trustees  of  the  deed  ofassigmat 
was  a  sufficieni  notice  within  the  Act  md  section. 
The  female  benefit  society  of  Lover  Croesy  Cologi 
Honmonthsbire,   was   established  in    1840,  pnisnint 
to  the  provisions  of  the  10  Geo.  4,  c.  56,  and  the  4  & 
5  Will.  4,  0.  40,  for  the  purpose  of  providing  fundi 
for  the  support  during  sickness  of  members  of  the 
society,  and  for  the  payment  of  the  funeral  expenses 
of  persons  being  such  members  at  their  decease. 

By  the  rules  of  the  sodety  it  was  provided,  tater 
aSa,  that  the  treasurer,  when  duly  appointed,  shonld 
continue  in  his  office  during  the  pleason  of  the  sodet;, 
he  giving  to  the  clerk  of  the  peaoe  for  the  comit;, 
pursuant  to  the  provisions  of  10  Geo.  4,  c.  56, 
security  for  double  Uie  amount  which  might  from  time 
to  time  be  placed  by  the  society  in  his  bands,  or  wUich 
might  come  to  him  as  the  treasurer  thereof.  In  1840 
William  Conway  James  was  duly  appointed  treasurer 
of  the  society,  which,  however,  did  not  call  upon  him 
to  give  the  requisite  security  until  Jan.  1853,  when  he 
executed  a  bond  as  requested. 

By  the  18  &  19  Vict,  c,  63,  entitled  "An  Act  to 
consolidate  and  amend  the  law  relating  to  friendly 
societies,"  it  was  by  the  23rd  section  enacted  that  if 
any  person  already  appointed  or  employed,  or  thne- 
after  to  be  appointed  or  employed  to  or  in  any  office 
in  any  friendly  society  established  nnder  that  Act,  or 
any  of  the  Acts  thereby  repealed,  whether  such  appoiot- 
ment  or  employment  were  before  or  after  the  legil 
establishment  of  such  society,  and  having  in  his  bindi 
or  possession  by  virtne  of  his  office  any  moneys  or  pio- 
perty  whatsoever  of  such  society,  or  any  deeds  or 
other  securities  belonging  to  such  society,  shonld,  smoig 
other  acta  specified  in  the  section,  make  any  assign- 
ment, dispotitioD,  assignation,  or  other  oonveyancs 
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far  Um  Iwiefit  of  his  creditors,  the  heirs, 
exBcators,  admiaistrators,  or  assignees  of  ertrj  such 
officer  snd  erei;  other  person  having  or  claiming 
right  to  the  property  of  such  officer,  sbonld,  upon 
doiuod  in  writing  made  hj  the  treasurer,  or  bj  the 
tnuteea,  or  bj  any  tiro  of  the  tmstees  of  such  society, 
or  any  pemon  appointed  at  some  meeting  of  the  society 
to  maice  soch  demsind,  deliver  and  pay  over  all  such 
mooeya,  property,  deeds  and  securities  belonging  to 
■oeh  society,  to  such  person  as  such  treasurer  or 
tnuiee  should  appoint,  and  should  pay  out  of  the 
(state,  assets,  or  effects  heritable  or  moveable  of  such 
officer,  all  sums  of  money  due  which  such  officer 
ilxHild  have  received,  before  any  other  of  his  debts 
«ere  paid ;  and  before  any  other  clums  upon  him 
ihoold  be  satisfied ;  and  before  the  money  directed  to 
be  levied,  or  which  might  be  recovered  or  recoverable 
•oder  the  pronsions  of  that  section,  was  paid  over  to 
the  party  issuing  such  process  or  using  such  diligence 
it  m  that  section  also  mentioned ;  and  all  such  assets, 
luda,  goods,  chattels,  property,  estate,  and  effects 
lloiild  be  bound  to  the  payment,  discharge,  and  satis- 
fktioa  of  such  claims.  The  10  Geo.  4,  c  56,  and  the 
4  &  5  WiU.  4,  c.  40,  were  among  the  statutes  wholly 
npealed  by  the  18  &  19  Vict,  c  63. 

On  the  31st  May  1861  William  Conway  James,  the 
tho  treasnrvr  of  the  sodety,  had  in  his  hands  the 
torn  of  400^  belonging  to  it  j  and  he,  on  that  day, 
tod  K  having  possession  of  that  money,  by  a  deed, 
dated  the  31st  May  1861,  assigned  to  the  defts.  all 
U>  property  upon  trust  for  the  benefit  of  his  creditors. 
Oo  the  19th  Jane  1861  the  pits.,  as  two  of  the 
Inutees  of  the  society,  gave  a  written  notice  to  the 
deftt.  that  the  sum  of  400^  was  in  the  hands  of  James 
■t  the  time  aforesaid  ;  and  that  it  then  was,  and  still 
itmauKd,  due  and  owing  and  unpaid  to  the  society 
bm  him  as  the  treasorer  of  it ;  and  they  demanded 
[ayount  of  the  tame  in  priority  to  all  the  other  debts 
ef  James.  At  the  time  when  their  notice  was  given 
tie  pits,  ware  not  duly  constituted  trustees  of  the 
miety;  but,  on  the  13th  May  1862,  a  few  days  before 
Ub  bill  in  this  suit  was  filed,  they  were  appointed  snob 
tnatees,  in  accordance  with  the  rules  of  the  society. 
The  resolution  appointing  them  tmstees  was  sent  to 
the  Begiatrar  of  Friendly  Societies,  pursuant  to  the  18 
&  19  Vict,  c  63,  and  was  duly  registered  nnder  that  Act. 

The  bill  prayed  payment  of  the  iOOL  ;  but  that,  if 
tin  defts.  should  not  admit  aasets  sufficient  to  answer 
Out  amount,  then  an  accotmt  might  be  taken  of  the 
latate  and  eSeots  of  William  Conway  James,  possessed 
ky  the  defta. ;  and  that  the  same  might  be  applied,  so 
br  as  they  would  extend,  in  payment  of  the  400/. 

The  ddU.  admitted,  by  their  answer,  that,  when 
1mm  exeeatad  the  deed  of  the  81st  Hay  1861,  the 
■o  of  400i.  was  due  from  him  to  the  society,  as  its 


HoNum$t,  Q.  C.  and  Jei$el  appeared  for  the  pits. 

BagfaUof  Q.  C.  and  Whitbrtad,  for  the  defts.,  con- 
tended that  tb»  18  &  19  Vict.  c.  63,  s.  23,  must  be 
ooaabnad  strictly ;  that  when' the  pits,  gave  the  written 
notice  in  Jane  1861,  they  were  not  duly  constitnted 
IrWees  of  the  society,  wherefore  no  proper  notice  as 
mtnired  by  tba  above  stated  Act  of  Parliament  had 
mn  given;  that  the  society  having  neglected  to 
nqiiire  James  to  enter  into  any  security  until  Jan. 
18U,  he  was  not  in  fact  a  treasurer  of  it  within  the 
Beaoing  of  the  Acts.  It  was  further  insisted  that  the 
■eciaty  had  neglected  to  audit  the  accounts,  and  had 
tlaa  enabled  the  treasurer  to  retain  the  sum  in  ques- 
tioo  in  his  hands.  That  being  so,  the  money  must  be 
'(garded  as  having  been  in  James's  hands  with  the 
Mctian  of  Uia  society ;  and  was  to  be  considered  aa  a 
wa  made  by  the  society  to  him ;  and  not  therefore 
BOW  a  debt  das  firom  him  aa  treasurer  of  it.  Xheycited 
&jwr(aJisn,  6  Ves.  803; 
£*part»  FUtl,  4  De  0.  &  Sm.  63. 


The  Masteb  of  the  Bou;9. — I  am  of  opinion  that 
the  pits,  in  this  case  are  entitled  to  the  decies  they 
ask.  The  defts.'  answer  admits  that  there  was  a  sum 
of  400/1  due  from  the  treasurer  when  be  execnted  the 
deed  of  assignment  in  May  1861  for  the  benefit  of 
his  creditors.  The  contention  on  the  part  of  the  deftl. 
is,  that  the  pits,  were  not  entitled  to  the  benefit  of 
the  28nl  section  of  the  18  &  19  Vict.  o.  63,  because,  . 
when  they  gave  the  written  notice  in  June  1861,  they 
were  not  trustees  of  the  society,  and  there  had  thero- 
fore  been  no  proper  demand  in  writing.  A  document, 
however,  was  produced,  appointing  the  pits,  trustees, 
before  the  bill  in  this  suit  was  filed,  and,  in  my 
opinion,  the  bill  itself  was  a  demaud  in  wriUng.  The 
Act  does  not  specify  any  time  within  which  the  notiea 
is  to  be  given.  It  was  also  argued  that  the  treaannr 
gave  no  security  until  1853,  and  that  the  society 
having  till  then  neglected  to  take  Ha  secorityi  otold 
not  have  claimed  the  benefit  of  the  Act.  But  in  1863 
James  did  execute  a  bond,  and  from  that  time  till  the 
data  of  the  assignment  he  was  treasurer  of  the 
society.  It  wss  also,  urged  that  he  did  not  hold 
the  money  as  treasorer,  but  at  a  borrower  from  the 
society.  The  evidence,  however,  at  to  that  fails 
altogether.  In  my  opinion  there  is  nothing  in  the 
Act  to  show  that  any  misconduct  of  the  tieasarvr  de- 
prives the  tmstees  of  the  society  of  the  remedies  given 
to  them  by  the  2Srd  section  against  the  estate  of  the 
treasurer.  The  obtuse,  in  fact,  iWMumwt  that  the  trea- 
suer  has  acted  improperly,  and  hat  beui  guilty  of 
some  impropriety  in  retaining  the  foadt  in  hit 
hands  instead  of  deposing  them  in  the  tooiety's 
bank.  It  was  admitted  that  there  was  aomething  dM 
from  him ;  and  the  Legislotore  has  thought  fit,  in 
cases  where  a  number  of  poor  persons  are  conoemed, 
to  say  that  they  shall  have  a  priority  over  other  credi- 
tors of  the  society's  officer.  All  peraoos  dealing 
with  the  treasurer  knew,  or  must  be  taken  te  have 
known,  and  to  know,  that  such  wat  and  is  the 
law;  and  that  the  treasurer's  estate  might  have 
been  mortgaged  to  the  fnll  (or  any)  amount  due 
from  him  to  the  sodety,  in  priority  to  all  other 
cUims.  It  was  also  siud  that  the  society  had 
been  neglectful  in  not  having  audited  the  Bcoounts  ; 
but  even  assuming  that  much  against  them,  and 
assuming  that  the  statute  is  to  be  conttraed  strictly, 
I  do  not  think  that  because  they  trusted  their  trea- 
surer they  lost  the  statutory  claim  agunst  his  estate. 
The  result  is,  that  his  estate  most  be  charged  with  the 
amount  due  from  him  when  he  execnted  the  auaign- 
meut  in  May  1861 ;  and  the  pits,  mutt  be  declued 
entitled  to  recover  tiie  same,  with  the  costs  of  the  suit. 
The  costs  of  the  deftt.  mutt  come  out  of  their  trust- 
estate. 

Solicitors  for  pits.,  Aniei  and  Shepherd. 

Solicitor  for  defts.,  B.  Hunt. 

AprU  IS  taut  16,  1863. 
Sbllas  v.  Qiarrta. 

Oveneen — CoUeetor  qf  ralta — Liabili^  to  account 
—  Settied  accountt  —  Leavt  to  turcharge  and 
/alsi/g— Coils. 

The  predeceuort  of  tha  pUt.  (loAo  were  overieers) 
thtb/  appointed  the  deft,  collector  of  the  ratet  in 
their  pariih,  but  he  afleneardt  retit/ned  hie  office. 
The  pile,  mere  then  appoitUed  to  be  the  oveneeri, 
and  theg  JUed  a  bill  at/MMt  the  deft,  fur  an  ae- 
count  of  the  ratet  received  bg  him  during  hit  tenure 
of  office.  He  resitted  the  tmi,  on  the  grounds  that 
he  vat  not  employed  by  the  pItt.,  and  that  he  had 
accounted  to  kit  own  employen,  to  tshom  alone,  he 
was,  in  fact,  responsible  s 

Held,  thai  he  was  bound  to  aeeount  to  the  pUs.,  but 
that  settled  aoanmts  betueim  him  and  their  prede- 
eessors  mutt  not  be  disturied;    the  pits,   having 
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boM  to  mreharge  md  /aUyjf  tioie  aeoouiUi,  but 

makmg  Urn  alio  proper  aUoutmeees  and  tJuU  he 

wttutpof  th»  ante  i(f  ike  ttoL 

This  wu  a  niit  bj  tha  overseen  and  ehnrohwardens 

of  the  puish  of  St.  Msiy,  Battersea,  against  the  deft. 

James  Oriffin  the  jronnger,  who  had  been  employed  by 

tiie  pits.'  predeoesson  in  office  ss  a  collector  of  rates, 

prajing  an  sosoont  of  the  moneys  recrived  by  the  deft. 

from  the  inhabitants  of  the  parish  in  respect  of  the 

rates  payable  to  them ;  and  also  the  delirery  np  of 

certain  rats-books  in  the  possession  of  the  deft. 

By  the  18  &  19  Vict.  c.  120  (the  Helropolis  Local 
Hsnagemsnt  Act),  the  Wandsworth  district  board, 
which  iodndes  the  parish  of  SU  Mary,  Battsrses,  was 
•mpowsrsd  to  require,  and  did  require,  the  then  orer- 
Msn  of  the  parish  to  levy  the  rates ;  and  those  orer- 
•sen  employed  the  deft  to  collect  them. 

In  1858  the  then  OTeneere  continaed  to  employ  the 
deft  as  their  agent  to  collect  the  rates ;  anp  be  con- 
tinaed in  that  office  till  Feb.  1863,  when  he  resigned. 
Ths  present  pits,  did  not  come  into  office  till  after 
the  deft's  retirement.  On  the  occamon  of  his 
appointment,  the  deft  entered  into  the  nsnal  bond 
with  the  then  OTsneen  (by  name),  their  executon  and 
administraton;  the  oondition  of  which  was  that  be 
abonld  dnly  saoonnt  in  respect  of  the  rates  collected 
with  the  then  orerseen  of  the  parish,  and  with  their 
snceesson  in  office,  or  the  majority  of  each  socoessors. 
It  did  not  appear  that  any  rates  had  been  levied  since 
the  acosssion  to  office  of  the  present  pits.  The  defu 
rssisted  this  smt  on  the  gronnds  that  he  was  not  the 
agsnt  of  the  pits.,  having  been  appointed  by  their  pre- 
deoesson in  olBos,  and  that  he  was  only  responsible  to 
the  persons  who  appointed  him ;  and  that  hs  had  dnly 
Booonntad  to  thoss  persons.  Some  accounts  had  been 
ssttlsd  between  the  deft  and  the  pits.'  predeoesson  in 
offloe,  sod  ths  deft  claimed  by  his  answer  to  be  entitled 
to  a  lai;^  sum  of  raoaej  from  those  who  appointed 
Um  their  agent  on  ths  rooting  of  such  scoonnts ;  but 
he  dsnisd  that  hs  bad  «vsr  reoeiTed  any  moneys  on 
■ooonnt  of  ths  pita. 

f  oMoHss,  Q.  a  and  iVoUar  apps«red  for  the  pita, 
and  dtsd 

ImA)  Bertrfard  t.  Driver,  14  Bsav.  387 ;  s.  c 

16  Bear.  184; 
CoUfer  T.  DtOis,  1  T.  &  B.  422  ;  Anon.  4 
Madd.S78; 
Btkegn,  Q.  C  lai  A.  E.  Uittar,  tot  the  deft., 
dtsd 

7  &  8  Viet  c.  101,  ■.  61 ; 

19  &  SO  Vict,  c  I20,s.l6I  j 

SS  &  S6  Vict  c.  102,  s.  14  { 

Dysr48a.,  pi.  Ifi; 

Oo.  Utt  9  a.,  nets  1 ; 

Farr  r.  BoUu,  4  M.  &  By.  S30 ; 

Attomet-General  v.  £ari  o/C^eefeiJbU,  18  Bsav. 

696; 

Loekwood  v.  Ait^,  14  Sim.  437 ; 

Mau  V.  PeareoH,  28  Bsav.  196; 

XoberttoH  v.  Annitrong,  lb.  1 23. 

The  Hastbr  of  the  Bolls. — I  am  of  opinion  that 

the  deft  in  this  esse  cannot  succeed.  He  has  pat  forwsrd 

as  his  gronnds  of  defence  to  the  suit,  fint,  that  he  was 

not  liable  to  account  to  the  present  pits,  at  all,  because 

be  had  never  been  their  agent ;  and  secondly,  that  he 

bsd  duly  acoonnted  to   the  only  persons  to  whom  he 

was  bound  to  account    I  adopt  fnlly  the  principle  of 

the  cases  dted   which  determine  that  an   agent,  as 

agent,  is  only  liabls  to  acoonnt  to  his  principal ;  but  it 

is  also  dear  that  any  person  having  charitable  or  trust 

fbnds  in  his  hands  is  liable  to  account  to  the  penons 

•otitled  to  those  fnods.     Suppose  an    executor    or 

trustee  who  is  entitled  to  receive  all  the  property  of  a 

testator  smploys  an  agent  to  collect  snch  property  and 

then  dies,  ths  sgent  having  a  sum  b  his  hands  bdong- 

iog  to  the  trust,  cannot  the  reddoary  legatees  cdl 


upon  him  for  an  account,  or  can  they  only  get  >t  tht 
fond  through  the  legal  personal  representatire  of  Uu 
deceased  executor  or  trustee  ?    I  think  that  the  tgeat 
cannot  in  such  a  case  be  permitted  to  say  tbit  be  hii 
settled  the    acoonnt  with  the  executor,  and  ii  not 
liable  to  account  to  the  penons  benefidally  intereited 
in  the  money  in  his  hands.     Then,  further,  assomiiij 
that  there  are  settled  accounts  in  existence  betveei 
the  agent  and  the  executor,  the  court  will  not  diitorl) 
those  acoonnts,  but  considering  them  as  perfectly  good 
as  they  stand  will  allow  the  persons  beneficially  istar- 
ested  to  examine  them  and  sorcharge  and  falsify  than. 
It  was  said  that  the  pits,  oonld  not  now,  owing  to  Uwlipai 
of  time,  call  upon  their  predeeeason  for  an  account  Bit 
that  is  no  answer  to  their  claim  to  examine  tbe  deft!i 
accounts.    It  was  admitted  that,  if  it  had  been  ertab- 
lished  by  tbe  evidenoe  that  the  deft  had  received  s 
stun  of  money  in  respect  of  the  rates,  which  he  had 
not  pud  over,  hs  would  be  liable  to  account  for  the 
sams  to  some  one.    It  is  difficult  to  say  that  h<  ia 
aocotmtable  to  the  old  overseers,  because  they  hare 
abeady  discharged  him  ;  and  the  deft  says  he  i>  not 
liabls  to  ths    new   overseers,   because  they  did  sot 
employ  him.    But  if  that  be  so,  is  be  entitled  to  u; 
that  he  may  retain  any  money  he  may  have  leceiTed  ? 
For  that  must  be  the  result  of  that  argument,  if 
correct    Clearly  he  cannot.    The  deft  stated  that  be 
had  accounted  to  his  employers.     But  the  court  doa 
not  know  that  that  is  the  case ;  and  cannot  say  it  ii 
satisfied  that  he  has  duly  accounted.     He  must  then- 
fore  account  in  respect  of  the  rates  received  by  bim 
during  the  time  of  his  employment;    any  acconsK 
settled  with  the  former  overteen  not  to  be  disturbed  ; 
but  the  pits,  must  have  liberty  to  surcharge  and  falai^ 
the  same,  making  the  deft,  all  just  allowances.    Th« 
deft  must  deliver  up  the  rate-books,  which  he  hal 
dearly  no  right  to  retain,  the  pits,  allowing  him  &te 
access  to  them  at  all  reasonable  times  so  ss  to  enabla 
him  to  make  out  his  accounts ;  and  he  must  pay  the 
costs  of  ths  suit  np  to  and  including  the  hearing. 

Solidton  for  pits.,  Bomber  and  Harriton. 

Solidtor  for  the  deft,  W.  N.  Finch. 


0OT7BT    OF    aXTEEN'S    BENCH. 

8«|x>it«d  bjr  Jomr  Tromfsok,  T.  W.  SAOHVBas,  and  C  J.  B. 
lUBiSLBT,  Eaqrs.,  BaiilsMis-st-I<aw. 

Salurdttg,  Jan.  31,  1863. 

£m  parte  Mblubb. 

Clerk    to    truiteei—OraHiilg  for   extra   eerviott- 

1  Geo.  3,  c  208. 
Tie  derk  to  the  tnuleei  qf  a  parith  acting  aaider  a 
ioaU  Act  of  Parliament  hming  ditcharged  oerian 
onerota  duties  in  connection  vM  legal  proceedmgi 
M  wUdi  the  parith  toai  engaged,  the  Inttteei  pamd 
a  retotulion  giving  him  a  sum   hej/ond  hi*  meot 
itipend  a*  a  gratuitg : 
BeU,  that  there  teat  no  potoer  to  give  gratuitiei  ait  of 
the  ratet,  and  thie  court  therefore  refitted  to  gnat 
amandamue  directing  the  treantrer  ofthepariA 
to  lign  and  pay  a  cheque  for  euch  gnOmly. 
W.  WiUiamt  moved  for  a  rule  calling  on  E.  ChM 
and  Henry  Pitt,  treasuren  of  the  pariah  of  St  Psd'a, 
Shadwell,  to  show  cause  why  a  mimdiMiaM  shoiUd  not 
issue  commanding  them  to  sign  and  pay  a  cheque  for 
1501,  which  had  been  dnwn  by  the  trustees  of  the 
parish,  and  had  been  ordered  by  them  to  b«  signed  and 
paid.  The  applicant,  Mr.  Peter  Mellish,  was  dokto  tbe 
trustees  and  vestry  derk,  and  had  a  great  deal  of  extra 
work  and  trouble  in  certain  heavy  litigation  with  the  Lon- 
don Dock  Company,  in  consideration  of  which  the  truateet 
had  passed  s  resolution  giving  him  1501.  ss  a  gratuity. 
This  tbe  treasurer  refns«i  to  acquiesce  in,  and  there- 
fore this  application  was  made.    The   16th  section  of 
50  Gm.  S,  0. 808  (loo.  &  per.),  piOTides  that  the  tntteM 
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Habosbavks  t).  Tatuob — Dbat  and  Witb  v.  PuLura  ahd  Hubble. 


[QB. 


•bin  Ru  ud  be  snad  in  the  name  of  their  cleric  The 
19Ui  lection  prorides  for  the  appointment  of  treuurers 
ud  definei  their  daties  ;  and  tjie  7Ut  section  enacts, 
tluU  1  proper  penon  or  persons  shall  be  appointed  b;  the 
mtij  to  act  as  a  clerk  or  clerks  to  the  trustees  and 
nwimimrinners,  and  that  the  person  or  persons  so 
to  be  appointed  shall  be  considered  as  nnder  the  control 
of  the  tnistees  and  commissioners  respectirelj,  to 
vbom  be  or  thej  maj  be  so  appointed  clerk  or  clerks, 
tad  shall  be  paid  oot  of  the  funds  for  the  time  being 
ooder  the  maaigement  of  such  trustees  and  oommig- 
•onen  respectiTeljr,  such  reasonable  salary  as  the  said 
mtrj  diall  appoint  to  be  paid  to  such  clerk  or  olwks. 
There  is  no  dauae  ^ving  a  power  to  increase  the 
alary. 

Ckomptok,  J. — I  think  this  was  •  dear  gratuity. 

Blacxbubx,  J. — There  is  no  power  to  giro  gratuities 
ntif  rates.  JbJt  r^fiuid. 

iVbv.  13,  1862,  and  FA.  SI,  1863. 
Habobbaves  (app.)  v.  Tatlob  (r«sp.) 
Ueal  hoard  of  htaUi—Di$arelion  a$  to  vxtrkt  to  he 
doM-^uttietM  at  p^  satnons  nriewing  determi- 
nation  of  local  board. 
V*itr  sect  54  0/  tile  11  ^  13  ViO.  e.  63  ((A«  FiMk 
Bullk  Act),  a  ducretioH  i$  vested  in  the  heal 
hoard  of  keaUh  to  determine  what  toorke  are  necee- 
•srjr  to  i<  done,  and  the  jtutictt  at  pet^  teuiom 
ion  no  jnriidiction  to  renew  the  determination 
if  ike  local  hoard  upon  nieh  a  ndgect 
lUs  was  •  ease  stated  by  jaatices  under  the  20  &  21 
Viet  &  43,  npon  a  refusal  to  conTicl.    The  case  stated 
*••  as  follows : — 

"  This  case  is  the  result  of  a  summons  issued  by 
Mr.  Thomas  Hargreares,  snrreyor,  of  the  Taunton 
loal  board  of  health,  in  their  behalf,  against  Mr. 
VOSam  Taylor,  of  the  borough  of  Tannton,  under  the 
Mth  and  129th  sections  of  the  Public  Health  Act 
IMS,  for  disobedience  to  a  notice  of  the  said  board, 
nqmriag  him  to  construct  nnder  three  combined 
P»i™s,  his  property,  a  continuous  eject  of  nine-inch 
'"'kwwk  set  in  cement,  the  new  eject  to  be  trapped 
"d  connected  with  the  Mary-etreet  sewer,  and  to 
bare  an  attached  efficient  water  supply  suffident  for  the 
tbe  hmnediate  removal  of  the  soiL  The  case  was 
'<«ni  before  the  justices  of  the  peace  for  tbe  county 
rfSemeraet,  acting  in  and  for  the  dinsion  of  Taunton 
■wnUed  in  petty  sesnons  at  Tannton,  on  tbe  39th 
day  of  January  .  1862.  Upon  such  bearing  it  was 
«ly  prored  that  Mr.  Taylor  was  the  owner  and  part 
Kcspier  of  the  premises  mentioned  in  the  summons, 
ud  that  the  same  are  sitnate  in  tbe  borough  of 
Tuston  and  within  tbe  jurisdiction  of  the  Taunton 
"al  beard  of  health.  That  complunt  ii  writing  of 
fw  premiaei  as  a  nuisance  was  duly  made  by  the 
■tsl  board,  and  entry  and  examination  by  the  snrreyor 
jnder  their  erder  was  duly  bad  after  notice  to  Mr. 
Jv^i  according  to  law;  and  thereupon  the  said 
•wl  board,  after  due  report  from  their  surreyor, 
'■B'ed  a  notice,  of  which  a  copy  is  annexed,  to  be 
uiy  lerred  on  Mr.  Taylor  on  the  6th  Dec.  1861. 
That  the  sud  Mr.  Taylor  afterwards  executed  and 
"xapleted  all  the  works  required  by  tbe  said  notice, 
iKeft  proriding  an  attached  water  supply ;  but  at  the 
huug  he  promised  to  take  care  that  water  should  be, 
^em  time  to  time,  thrown  into  the  priry  drain  snffi- 
ont  to  keep  it  clear.  We,  the  migority  of  the 
P^ne  who  beard  the  case,  considered  that  the 
deit.  had  done  all  the  works  necessary  and  suffident, 
"»  not  aU  the  works  that  the  board  of  health 
^  oallad  npon  him  to  do,  and  dismissed  tbe 
*°*>ll<int.  Wherenpon  the  complainant  duly  ap- 
PM  to  ns  within  three  days,  in  writing,  stating  that 
***B  (HssaliiDuJ  with  our  deciuon  in  point  of  law, 
•■d  dsBiing  OS  to  state  and  sign  a  case,  setting  forth 


the  facts  and  grounds  of  our  dedsion  for  the  opinion 
of  the  Court  of  Queen's  Bench  thereon,  which  we 
hereby  state  accordingly.  A  copy  of  the  eridenoe 
taken  on  the  hearing  is  annexed,  and  is  to  be  taken  as 
part  of  this  case.     Dated,"  && 

Coleridge,  Q.  C.  {Folkard  with  him)  appeared  for 
the  app.,  and  contended  that  the  justices  had  no  fhno- 
tions  to  inqnire  into  the  question,  their  dntiee  being 
merely  ministerial. 
No  one  appeared  for  the  reap.  Cw.  adv.  vnlL 
Feb.  21. — Hbixob,  J. — The  question  for  onr 
dedsion  in  this  case  depends  upon  tbe  oonstmction  to 
be  put  upon  the  Mth  section  c^tbe  Public  Health  Aot, 
11  &  12  Vict.  c.  63.  The  case  is  not  free  from 
difficulty,  and  the  doubts  expreaaed  by  my  brother 
Blackburn  during  the  argument  are  not  altogether 
dispelled ;  but  he  does  not  dissent  from  the  Tiew  enter- 
tained by  the  other  members  of  the  court,  that  the  dis- 
cretion to  determine  what  works  are  neceaaary  to  be 
done  within  tbe  54th  section  is  Tsated  in  the  board  of 
health,  and  not  in  the  justices  at  petty  sessions.  The 
section  begins  by  declaring  that  tbe  local  board  of 
health  shall  see  and  pronde  that  all  drains  whatSTar, 
and  waterdoeets,  &c  within  their  district,  are  so  kept 
as  not  to  be  a  nuisance  to  the  public  health ;  and  in 
the  event  of  the  necessary  woriu  not  being*  done  in 
pursoance  of  their  notice,  the  local  board  may  execate 
tbe  works  themselres  and  recover  the  expenses  in  a 
summary  manner,  or  order  them  to  be  declared  private 
improvement  expenses,  recoverable  from  owners  or 
occupiers  by  a  rate  in  liie  manner  provided  by  the  Aot. 
Under  these  drcumstancea,  it  seems  more  reasonable 
to  bold  that  tbe  discretion  as  to  the  nature  and  extent 
of  the  works  required  to  be  done  is  vested  in  the  local 
board  rather  than  the  justices  at  petty  seaaiona.  We 
are  therefore  of  opinion  that  the  jnstioes  were  wrong 
in  assuming  jnrisdicUon  to  review  the  determination  of 
the  board  of  health  aa  to  this  matter,  and  we  think 
onr  judgment  must  be  for  the  app. 

JndgmtiU  Jbr  ti$  tfp. 

Fridag,  April  17,  1863. 

Dbat  and  Witb  o.  Pdlles  and  Hubbls. 

NegUgenee— Contractor— Btatntorji  dntg—MelnpolU 

Local  itatutgenent  Act — Nidtanot. 
The  owner  of  premdte  mOan  the  Metropoli*  Local 
Management  Act,  for  the  pmrpote  of  draining  into 
the  publie  sewer,  emphged  a  contractor  to  do  tkt 
vork,  and  fir  that  purpose  it  ma  neeetsarg  to 
break  i^  the  street.     The  contractor  to  negUgenlfy 
reintfated  the  street,  that  an  accident  was  oooa- 
sionedthertbg  to  the  pit's  vifi! 
Held,  that  the  contractor,  and  not  the  emphger,  wo* 
liable,  and  that  there  mu  nothing  in  the  Metropolis 
Load  Management  Act  (18  #  19   Vict.  e.  120, 
ss.  77,  110,  111),  to  alter  the  ordinary  liabUitj/ 
ofem^oger  and  eontractor  in  such  a  cast. 
Hole  V.  Sittingbonme    and  Sheemess    Railway  Com- 
pany distinguished. 

This  was  an  action  to  recover  damages  for  an  injuy 
to  the  pit's  wife,  from  falling  down  in  consequence  of 
a  trench  which  had  been  dug  in  the  highway  having 
been  negligently  and  improperly  filled  np. 

The  dMlaraUon  contained  two  counts  i  1.  Que 
npon  the  ordinary  liability  for  negligence.  3.  One 
upon  the  duty  impoeed  by  the  Metropolis  Local 
Management  Act,  18  &  19  Vict,  c,  ISO,  as.  77, 
110. 

At  the  trial  before  Blackburn,  J.,  in  London,  it  ap- 
peared that  tbe  deft.  Pollen  was  the  owner  of  a  house 
in  the  Greenwich  district  of  the  Act,  and  that  a  com- 
plaint having  been  made  by  the  inspector  of  nnisanoeB 
as  to  ths  state  of  the  privy  in  the  house,  the  deft. 
Hnbbla  ss  a  contractor  was  employed  to  make  a  drain 
therefrom  into  tbe  sewer,  and  £Dr  that  purpoae  be 
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dog  a  tnn«h  in  the  highway ;  but  after  the  work  wia 
done  he  filled  op  the  trench  lo  improperlj  that  npon 
a  fall  of  nun  a  mbaideDaa  took  plaoe  in  the  trench, 
and  the  pit's  wife  while  crosiing  it  with  a  basket  of 
ok>thee,  tripped  ap,  fell  down  and  injnnd  one  of  her 
lege.  The  jury  foond  a  rerdiot  for  the  deft.  Pnllen, 
and  a  verdict  for  the  pita,  at  against  Hobble; 
damages,  65^ 

B,  MiU$,  Q.O.  now  mored  to  enter  the  Terdict  for 
the  pit.  as  against  Pnllen  for  the  same  danugee,  pnr- 
■oant  to  leave.  It  is  eonceded  that  Hnbble  was  not 
in  the  position  of  a  servant  to  Fallen ;  but  the 
liability  of  Pnllen  rests  on  the  Metropolis  Local  Man- 
•gnnent  Act.  The  power  is  given  to  him  hj  sect.  77 
to  drsin  into  the  sewer,  and  bj  sect.  110  he  was 
bound  to  reinstate  the  highway  in  a  safe  manner. 
Hnbble  eould  only  justify  throned  Pnllen.  In 
Bolt  V.  TAe  SiUmgbomtu  and  iSiesnwM  Baatet^ 
Compmg,  30  L.  J.  81,  Ex.,  the  defU.  were 
•mpowersd  to  make  a  swing-bridge  to  open,  so  that 
Tsnels  might  pass;  they  em^oyed  a  oontraetor  to 
build  ib  While  the  bridge  was  in  the  contractor's 
hands,  from  some  defect  it  oould  not  be  opened,  and  the 
pit's  vessel  wss  prevented  navigating  the  river,  and 
It  was  held  that  the  defks.  were  liable. 

CoOKBDiur,  C.  J.— I  am  of  opinion  that  there 
ahonld  be  no  role.  There  is  nothing  to  take  this  ease 
ont  of  the  oidina^  rule  that,  if  a  person,  in  the  es- 
eroiss  of  his  private  rights,  or  of  a  right  conferred 
npon  him  by  statjite,  employs  a  contractor  to  do  the 
work,  and  the  contractor  negligently  performs  it,  the 
eontraotor,  and  not  the  employer,  is  liable  fbr  injuries 
caosed  by  such  negligence.  This  case  is  distiogui^able 
from  HoU  v.  Tht  SiUmgboitrHe  aad  Skeemeu  Rmbeag 
CompoHg.  There  the  company  wss  directed  by  the 
Act  of  Parliament  to  make  a  swing-biidge  so 
as  to  open,  and  the  doty  imposed  npon  them 
by  the  statute  was  not  dischsiged,  and  it  was 
properly  held  that  it  was  no  answer  to  say,  that 
the  bridge  not  opening  resulted  from  their  having  em- 
ployed another  person.  In  this  case  Hnbble  was 
employed  to  take  up  the  public  pavement  and  make 
the  communication  with  the  sewer  in  the  highway. 
Sect  1 10  directs  the  person  taking  up  the  pavement 
to  fill  in  and  make  good  the  tempbnry  obstruction 
with  all  convenient  speed,  and,  in  ease  of  default, 
•eot.  Ill  impoees  a  poialty.  But  the  same  obliga- 
tion as  that  impoMd  by  sect  110  wonld  have  existed 
independently  or  that  enaotment,  which  wonld  have 
been  wholly  onaeoesniy  but  for  the  impoeition  of  the 
penalty  by  sect.  HI. 

CBOMPToif,  J.— This  case  faUt  within  the  ordmary 
mle  of  contiastois.  It  is  conceded  that  Hnbble  was 
in  ths  situation  of  a  eontraotor,  and  not  of  a  servant, 
•ad  if  he  had  not  negligently  performed  the  work,  the 
aiiaofaief  to  tb«  pit's  wife  would  not  have  happened. 
The  obligation  impoaed  by  seot  1 10  is  implied  in  all 
Aots  which  give  parties  power  to  interfere  with  the 
high  roads.  In  the  SUtingbounie  esse  the  defts.  had 
no  right  to  obatmot  the  river  bnt  by  •  swing-bridge. 

Blaokbubh,  J.— The  duty  cast  on  the  persons 
breaking  op  streeU  and  highwaya,  by  seot  110,  was 
for  the  purpose  of  introdnoing  the  liability  to  the 
penally  impoeed  by  sect  HI,  for  delay  in  reinsUting 
the  eame,  and  it  was  not  intended  to  alter  the  lia- 
bility of  principals  and  eontraoton. 

Mblu>b,  J.— In  the  SiUiagbourne  case  there  wss  a 
perpetual  obUption,  imposed  by  the  sUtute,  to  keep 
np  a  swing-bridge,  which  was  not  performed  by  the 
oompaoy.  Here  the  person  hfcsking  up  the  street,  by 
•set  110,  is  to  take  the  neoessaiy  means  to  hava  the 
.Itreet  made  good  again.  He  haa  taken  that  meana 
and  onployed  a  contractor,  who  waa  guilty  of  the 
aa^Qigenoe  which  ocoasianed  the  iiijury  complained  of. 
_^_  Buh  refined. 


Wednadaa,  April  2S,  I86S. 
MoBTOv  V.  M.  A.  Jokes. 
MetropoUtait  Carriagt  Act — Fare — CkUd  mtdtr  tat 

ytano/age. 
rAe  16  <f  17  Fiet.  0.  187,  s.  14  (<i<  UetrmMm 
Carriage  Act)  proviiv,  UuU  wAea  aiort  dm  (w 
partooM  ihall  be  carried  intide  aitg  kadnuf  eerria/t 
drawn  bf  one  horte  oidji,a  nano/  ti:qieKt/ar  tik 
ptnon  AaU  he  paid  for  the  vkcit  kirmg,meili(m 
to  ike  fare  direaledtabepaidfor  two  ptrtoumAr 
jAe  16  #  17   Viet.  o.  SS,  and  that  two  dMm 
under  ten  gean  of  age  ihatt  ie  eoniiderei  at  <m 
adult  perton: 
Bold,  tkat  if  two  dnldrtn  under  ten  gears  <jf  age  an 
carried  in  exoeit  of  two  perumt,  theg  liaU  U 
counted  and  paid  for  ai  ont  adult ;  but  tiat  ^fcm 
child  onlg  be  <o  conveged  in  exceu,  lie  tiall lUUk 
coniidered  ae  an  extra  perton  within  tie  wenwisj  ^ 
the  Act,  and  paid  for  aecordingb/. 
This  wss  a  case  suted  by  B.  P.  Tyrwhitt,  Esq.,  OM 
of  the  Metropolitan  Police  msgistrates,  under  the  80  & 
SI  Vict  c.  43,  s.  2,  for  the  opinion  of  the  oonrt. 

On  the  4th  May  last  the  app.  Korton,  a  cabouB, 
was  hired  to  drive  the  reap,  and  three  oUier  ptnou 
from  Clarges-street  to  Great  Byder-street,  a  diitaoct 
of  lees  than  one  mile.  Three  of  these  persona  wen 
each  above  the  age  of  ten  years,  and  the  fourth  wu  t 
child  under  ten  years.  At  the  end  of  the  jouraey  tin 
resp.  paid  him,  and,  in  addition  to  his  fare,  the  sim  of 
6d.  for  the  thud  adult  He  thereupon  deoaaded 
an  additional  sixpence  for  the  child,  whKih  was  paid  to 
him  under  protest.  A  summons  having  been  tskn 
ont  against  him,  the  magistrate  convicted  him  of 
making  an  illegal  charge.  Agwnst  this  coniiction  lia 
now  appealed. 

B.  C.  Robinton  for  the  app.— The  deduon  of  thii 
case  most  depend  on  the  construction  put  on  tht  16  & 
17  Vict  e.  33,  and  16  &  17  Vict  c  127.  In  the 
schedule  of  the  first  Act  it  is  provided  that  when  mon 
than  two  persons  shall  be  carried  inaide  any  hiiaej 
carriage  one  snm  of  6d.  shall  be  paid  for  the  whole 
failing,  in  sddition  to  the  fares  before  mentioned,  sad 
that  two  children  under  ten  yeais  of  sgs  shall  bt 
counted  as  one  adult  person ;  and  the  14tb  aeetioa  <f 
the  later  atatnte  enacta  that  the  anm  of  6dL  shsll  be 
paid  for  each  petaen  beyond  two  persons,  with  s 
similar  provision  as  to  oonnting  two  children  under  tss 
years  of  age  as  an  adult  person.  In  neither  of  then 
sections  does  the  Legislatan  say  that  two  chiUreo  are 
to  be  Gonsideied  as  one  person.  It  directs,  indsed,  that 
the  hirer  having  two  otuldren  shall  tajoj  the  advtnta(t 
of  paying  for  them  as  one  adult  person ;  bnt  it  lettei 
the  case  of  one  child  nntonched  ;  and  when  one  child 
only  is  carried  in  excess  of  two  persons,  he  must  be 
regarded  as  a  person  within  the  meaning  of  the  Act, 
and  pud  fbr  accordingly. 
No  counsel  appeared  for  the  retp. 
CooKBUBM,  CJ. — I  am  of  opinion  that  our  jndg- 
ment  should  be  for  the  app.,  bnt  at  the  same  time  I 
acknowledge  that  it  is  diffioolt  to  coma  to  any  satis- 
factory conclusion  on  this  Act,  which  is  so  iageoiooil/ 
drawn  that  it  may  admit  with  eqoal  fairness  o(  either 
of  two  interpretationa.  At  first  I  was  incUned  to  think 
that  the  intention  of  the  Legislature  was  this :  that 
by  the  first  Act,  where  more  than  two  persona  should 
be  carried  inside  any  hackney  carriage,  Uie  sum  of  six- 
pence should  be  paid  for  those  who  were  in  excees  of 
that  number,  bnt  that  in  calculating  the  exoeas  two 
children  ahonld  be  assessed  only  IM  one  adult  person; 
snd  that  by  the  subsequent  Act  the  only  change  that 
was  effected  was,  that  the  driver  shoold  be  antitlsd  to 
charge  sixpence  for  each  perton  in  esoesi  of  two,  snd 
that  in  the  oasa  of  children  he  must  still  coont  two  ai 
one  adult  penoo.  Now,  although  that  seotini  sssoa 
to  be  capable  of  that  construction,  yet  I  think  that,  if 
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m  look  It  the  fonaor  Act,  the  other  ooDStniction  will 

bo  foood  to  be  the  comet  one.  Bj  that  Act  it  is 
ponded  that,  where  more  than  two  personB  are 
etnieil,  one  earn  of  sixpence  is  to  be  paid  for  the 
wkb  hiring  in  additbn  to  the  fares  before  stated. 
Now,  suppose  that  in  addition  to  two  adalts  one 
ebiM  is  conrered;  there  are  still  mors  than  two 
penons  carried,  and  the  cabman  would  be  entitled  to 
dum  his  extra  sixpence.  Bat  then  comes  •  proviso 
list  two  children  under  ten  years  of  age  shall  be  ooonted 
a  m  adult.  This  I  consider  was  designed  to  be  in 
bnmr  of  the  hirer ;  but  that  nerertheleas  two  adults 
nth  one  child  are  still  more  than  the  two  persons 
whom  the  driver  is  bound  to  carry.  Then,  as  I  ooniidsr 
tbit  SI  the  only  distinction  made  between  the  two  Acts 
ii,  that  by  the  first  the  driver  can  only  charge  sixpence 
ix  the  entire  number  in  excess,  while  by  the  second 
be  may  demand  that  sum  for  each  person,  I  think 
Ihit  the  same  construction  must  prevail ;  and  that  the 
(Cimw  must  be  interpreted  as  introduced  for  the 
beoefit  of  the  hirer,  and  as  giving  him  the  privilege 
of  psying  the  same  fare  for  two  children  which  he 
mold  have  been  required  to  pay  for  one. 

Ckompton,  J. — I  agree  in  the  oonstmotion  which 
bu  been  put  on  the  two  clauses  by  my  Lord.  I  think 
that  they  are  substantially  the  same,  and  that  the  only 
&tiaetion  which  the  later  Act  makes,  is  to  confer  an 
•iraitage  on  the  driver  by  enabling  him  to  charge 
■iipence  for  each  person,  instead  of  all  whom  he  may 
any  beyond  two.  I  think,  farther,  that  if  there  are 
two  diildren  in  excess,  the  hirer  will  be  entitled  to  pay 
for  them  u  one  adult;  but  that  if  only  one  child 
be  carried,  he  most  still  be  paid  for  ss  an  extra  person. 

BucKBDBH  and  Meuajb,  JJ.  concurred. 

Judgmmt/or  thtapp. 

Tkwdm/,  April  28, 1863. 
Bbo.  «.  Jusncss  OF  Wn.T8inBit. 
Aaaitlt — Compranuee — Jurisdiction  qfJuiUcei. 
kfUr  tie    itming   ^f  a  summoiu  for    a    common 
mm!t,€md  ba/ore  the  dag  ofipovdei far  hearing 
if  lie  jattieet,  the  parties  oompromited  the  matter, 
md  mforatd  the  justices   thereof.     The  justices, 
tonver,  proceeded  to  hear  tie  summons,  and  oon- 
sided  the  defls.,  the  prosecutor  having  given  evi- 
Aaoe,  though  invotuntarilg : 
Bdd,  liat  the  eonvicUoat  could  not  he  quashed  on  tie 
jremd  of  vaut  of  jurisdiclion. 
Sbigi  moved   for  a  certiorari  calling  on  the  Bav. 
^  Hawkins  and  H.  R.  Seymour,  two  justices  of 
Vntibire,  and  on  a   person  named  Alexander,  the 
(raecotor,  to  show  cause  why  two  convictions  against 
Cbarles  Bryant  and  A.  King  should  not  be  quashed,  on 
tbe  gnmad  that  the  justices  had  no  jnnadiotion  to 
MTict. 

I'  appeared  that  Alexander  had  obtained  som- 
"»»•«  against  Bryant  and  King  for  a  common 
wult,  and  that  afterwards,  and  ^fore  the  day  of 
wng,  the  case  was  compromised  and  settled  ami- 
olily.  Alexander  then  called  on  the  Bev.  J.  Hawkins, 
ox  of  the  justices,  and  informed  him  that  he  had 
tmd  to  settle  the  matter,  and  thai  there  would  be 
u  end  of  it ;  that  Bryant  and  King  had  expressed 
t^  RgKt  for  the  assault,  and  that  he  (the  proee- 
rator)  had  forgiven  them.  On  the  retam  day  of  the 
■>°iiiH>Ds  neither  tbe  prosecntor  nor  the  defts.  ap- 
pond  before  the  justices,  and  a  warrant  was  issued 
^  the  justices  (under  U  &  12  Vict.  c.  43,  s.  3)  for 
1^  sppiehennon  of  tbe  defts.  King  was  arrested, 
~^{>d  in  prison,  and  bail  refused ;  Bryant,  however, 
<<|>t  e«t  of  the  way.  At  a  snbeequent  day  the  prosecutor 
*<>^  ddka.  attended,  by  order  of  the  justices,  when  a 
•Wter  sppeared  under  protest  for  the  defts.,  and, 
■As  rtatiog  what  had  passed,  urged  that  the  justices 
bad  10  jttiidietion  to  heat  tbe  case.     The  jostioM 


ruled  otherwise ;  and  the  prosecutor,  on  being  re- 
qnested  so  to  do  by  the  justices,  gave  evidence  in- 
volontaiily,  and  in  the  result  the  defts.  were  fined 
1^  each. 

Sleigh  contended  that  the  convictions  were  made 
without  jurisdiction.  They  were  mude  under  the 
9  Qeo.  4,  c.  SI,  s.  27.  The  proaeoutor  had  a  right  to 
compromise  the  matter  (ATetr  v.  Leeman,  6  Q.  B. 
308) ;  and  having  so  done  tbe  summonses  fell  to  the 
ground.  [Cockbdrn,  C.  J. — Did  the  oempromise  do 
anything  more  than  terminate  the  matter  as  between 
the  parties?  Can  yon  onst  the  magistrates'  tribanal, 
which  waa  seised  of  the  complaint  by  the  summons,  of 
its  jurisdiction  7]  In  Reg.r.  Deng,  20  L.  J.  189,  M. 
C,  where  an  information  before  a  magistrate  stated 
that  the  informant  having  been  assaulted  prayed  for 
articles  of  tbe  peace,  tbe  msf^tnitee  proceeded  to 
deal  with  tbe  assault,  and  the  informant  protested 
against  their  abjudicating  npon  it.  And  it  was  held 
that  tbe  magistrates  bad  no  jurisdiction  to  abjudicate 
against  the  will  of  the  faiformant,  as  under  the  9  Geo. 
4,  c.  31,  s.  27,  the  justices  have  do  jurisdiction  to 
convict  of  an  assault  unless  the  party  aggrieved  com- 
plain of  that  assault  before  them  witji  a  view  to  their 
adjudicating  upon  It.  [Cockbubm,  C.  J. — In  that 
case  there  was  no  complaint  preferred  for  tbe  assault, 
and  no  summons  for  it  obtained,  but  the  party  only 
wanted  articles  of  the  peace.  BLAOKBUsq,  J. — 
Magistrates  cannot  originate  a  complaint,  but  the 
question  is,  whether  a  party  having  originated  the  com- 
plaint in  the  magistrates'  conrt,  and  being  anxions  to 
withdraw  from  it,  but  not  having  aatually  done  so,  as 
it  appears  be  gave  evidence,  although  it  may  be  urged 
that  be  snbstadtially  withdrew,  is  that  tbe  same  as 
never  having  made  the  complunt?]  Tbe  complaint 
no  longer  existed,  and  the  jnstioes  were  informed  of 
what  bad  been  done.  [Cookburb,  C.  J. — Tbe  ocm- 
plaint  still  existed,  there  was  tbe  summons.  It  h 
uke  the  issuing  of  a  writ.  Hsllob,  J. — If  ndther 
party  bad  appeared  tbe  jnstioee  were  not  beond  to 
dismiss  tbe  summons.  Thsy  might  have  adjourned 
tbe  case.  Wben  tbe  summons  onoe  issued,  tbe  magis- 
trates were  seised  of  tbe  complainL] 

By  the  Coubt.— Tbe  magistrates  were  seissd  of 
the  complaint,  and  bad  jorisidiction,  and  they  have 
exercised  it.    We  cannot  interfere. 

Attorneys  for  the  applicants,  Lenrit,  Wood  and 
atreeL  Jlule  r^flutd. 

Saturdi^,  April  2S,  1863. 

KbBKIK  AMD  OTBKBS  V.  JkMKIMB. 

Vagrant  Act— 6  Geo.  4,  e.  83,  s.  4 — Ualai^  ptr- 
pose — Justices — Convtctton. 

An  ii^ormation  under  the  5  Oeo.  4.  e.  83,  «.  4  (lll« 
Vagrant  Act),  purged  the  apps.  with  being  flnmd  m 
the  resp.'s  hcmie  at  nij^  '^  for  an  unlamftd  purpose, 
to  wit,  for  the  purpose  of  felonious^  stealing  tie 
resp.'s  propertg."  Tie  evidence  shooed  that  theg 
loere  in  the  resp.'s  house,  partaking  with  his  sat' 
vants  qfprovisions  wiidt  were  Us  propertg,  without 
his  knowledge  or  consent.  The  justices  found  that 
the  apps.  were  in  tie  house  for  the  unlaw/ul  pur- 
pose of  joining  in  the  taking  and  ooniumng  the 
resp.'s  proper^  without  his  consent  or  knowledge, 
and  convicted  tham: 

Held,  that,  as  the  information  laid  a  felonious  purpose, 
ii  was  essential  to  support  it,  that  afdoiuous  imtat 
(ton  should  be  shorn  j  that,  as  the  jusHoes  had 
merdg  found  that  the  t^ps.  were  tn  (As  Aoiise  for 
the  purpose  of  unlawfiufy  taking  mid  consuming 
the  resp.'s  proper^,  without  stating  that  theg  were 
there  to  tommit  afelong,  the  conviction  was  bad. 
This  was  a  case  stated  by  two  of  tbe  justices  of 

Cornwall,  under  20  &  21  Vict,  c  43,  for  the  opinion 

of  tbecoait. 
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The  AifDBEW  Wilsoh. 


tADV. 


At  a  petty  swtions,  holdan  for  the  St.  Aoitell 
diTiiion  of  East  Powder,  Cornwall,  on  the  3rd 
June  last,  in  information  preferred  hj  Darid  Jenkins 
(the  reap.)  aj;ainit  Samnel  Kerkin,  James  Hoxtable, 
and  George  Colenso  (the  apps.),  nnder  5  Geo.  4,  o.  83, 
I.  4,  oommonlj  called  the  Vaj;rant  Aot,  charging  that 
tbaj  00  the  7th  Maj,  at  Chnroh  Town,  in  the  parish 
of  Gowan,  in  the  said  conntj,  at  eleven  o'clock  at  night, 
were  found  in  the  dwelling-hoose  of  the  reap,  for  a 
oertun  tinlawful  pnrpose,  to  wit,  for  the  pnrpoee  of 
feloniooaljr  stealing  and  oonrerting  to  their  own  use 
certain  provisions  the  property  of  the  reap.,  contrary  to 
the  form  of  the  statnbB,  was  heard,  and  the  said  apps. 
duly  convicted. 

It  was  proved  that  on  the  day  in  question  the  honse- 
bold  of  the  resp.  (who  is  vicar  of  the  parish)  oon- 
risted  of  himself,  bis  daughter,  and  three  female 
servants.  At  ten  p.m.  the  family  retired  to  their 
respeotive  rooms ;  but  the  resp.  and  hia  daughter,  sus- 
pecting that  all  waa  not  right,  went  down  stairs  to 
keep  watch.  The  apps.  and  the  resp.'s  servant*  and 
Us  tohoolmistress  were  in  the  servanta'  bed- 
room, which  waa  fastened.  The  resp.  demanded 
admiisioD,  which  was  refused.  Two  of  the  apps. 
then  escaped  by  the  window,  and  the  third 
was  afterwards  turned  oat  of  the  boose.  On 
rntering  the  room  the  reap,  found  on  the  table  the 
fragments  of  an  entertainment  conristing  of  provisions, 
a  portion  of  which  waa  proved  to  be  bis  property ;  and 
it  was  also  proved  that  the  apps.  were  in  the  resp.'8 
bouse  witboot  his  knowledge  or  consent.  It  was  also 
proved  that  one  of  the  apps.  had  bean  paying  his 
addresses  to  one  of  the  servants  of  the  reap.,  but  it  was 
Dot  shown  that  he  had  never  been  there  at  niitbt. 

We  convicted  the  appa.  on  the  ground  that  they  were, 
under  the  circumstances  proved  to  os,  in  the  boose  of 
the  lesp.  for  an  onlawfiU  pnrpose  within  the  mean'ing 
of  the  Act. 

The  question  of  law  arising  on  the  above  statement 
for  the  opinion  of  the  conrt  Is,  waa  the  purpose  for 
which  we  found  the  apps.  to  have  been  in  the  re8p.'s 
house,  namrly,  the  pnrpoae  of  joining  in  the  taking 
and  ooDsnining  of  the  provisions  which  were  resp.'s  pro- 
perty, without  liis  knowledge  or  consent,  an  nnlawfnl 
purpose  within  the  meaning  of  the  Act? 

fursloibe,  Q.C.  for  the  reap. — The  apps.  were  proved 
to  have  been  in  the  resp.'s  honse  for  a  feloniooa  purpose. 
rCBOMPTOK,  J. — The  porpoee  is  very  material  here. 
Did  they  not  go  to  the  house  for  another  pnrpoae  than 
that  laid  in  the  information?]  They  went  for  the 
pnrpoae  of  oonsoming  the  resp.'t  proper^.  The  ease 
may  he  asnmtlated  to  that  of  Bag.  r.  Whitt,  9  C.  & 
P.  344,  where  it  was  held,  that  if  a  servant  take  hia 
master's  property  and  hand  it  over  as  a  gift,  it  amounta 
to  a  felony.  Had  the  parties  bean  indicted,  the  judge 
most  have  left  it  to  the  jury  to  say  whether  the  facta 
eonstituted  a  felony,  and  the  conrt  will  not  disturb 
the  finding  of  the  magistrates  before  whom  all  the  facto 


fill  purpose  ;  bnt  it  is  not  such  an  nnlawfnl  ptupoMM 
is  laid  in  the  information.  Had  the  matter  formed  ths 
subject  of  an  indictment  a  judge  probably  would  aot 
have  withdrawn  the  evidence  from  the  consideration  of 
the  jury,  although  be  might  have  been  tolerably  oetttm 
that  the  result  would  be  an  acquittaL  Bat  we  are  not 
Bitting  here  to  decide  a  fact,  bnt  to  interpret  tbe 
law,  and  as  the  magistrates  have  ahmnk  from 
actually  finding  that  the  offence  ia  a  felony,  and  htrt 
asked  us  to  define  whether  the  act  does  amonnt  to  i 
felony,  we  mnst  hold  that  their  finding  does  not  sat- 
tain  tiie  information,  and  that  the  conviction  moat 
therefore  be  quashed. 

CKOXTTOir,  J. — I  do  not  consider  that,  to  ininn  a 
conviction  under  the  Act,  it  is  always  essential  that  a 
felony  should  be  proved  ;  but,  as  the  resp.  has  chonn 
to  lay  the  unlawful  purpose  as  a  felonious  one,  be  is 
confined  to  it,  and  it  ia  oar  duty  to  see  whether  the 
charge  has  been  found.  Xow  there  wss  some  evidence 
which  might  have  been  left  to  a  jnry  of  a  felonioos 
iotontion,  and  the  magistrates  might  probably  htve 
come  to  a  ooodnsion  that  a  felonions  act  was  contem- 
plated. Bnt  they  have  shrank  from  doing  so,  ani 
merely  fonnd  that  the  apps.  were  in  the  house  for  ttie 
unlawful  purpose  of  consuming  the  resp.'s  property. 
This  is  not  the  offence  lud  in  the  information,  and  I 
therefore  think  that  the  parties  were  not  properly  con- 
victed of  the  matters  wilit  which  they  were  charged. 

BuiCKBVBK,  J. — ^The  conviction  can  only  be  sup- 
ported by  finding  that  the  partiea  were  in  the  bonM 
for  the  purpose  of  committing  felony,  for  tbe  informs- 
tion  is  so  lud.  Has  the  offence,  then,  been  so  foond, 
and  ia  the  evidence  sufficient  to  sustain  the  findbg? 
Now  the  magistrates  have  simply  found  that  the  api*. 
were  in  the  resp.'s  honse  for  the  unlawful  pmpoae  of 
joining  in  the  taking  and  consuming  the  re8p.'>  pro- 
perty without  his  knowledge  or  consent.  This  is  is- 
snfficient,  as  I  think  that  they  should  have  shown  thst 
they  were  there  with  a  felonions  intent.  It  is  dlfSmlt 
to  define  precisely  what  would  amount  to  a  Many. 
and  the  evidence  mit>ht  probably  have  warranted  tit 
jnstioes  in  finding  a  felonions  act,  bnt  as  they  have 
not  done  so,  I  think  that  the  conviction  must  be 
quashed. 

Mbixob,  J.  concurred.     Jwigment  for  Ike  appt. 


PMd  for  the  apps. — The  conduct  of  the  partiea 
•mounted  to  gross  impropriety,  but  did  not  oonstituto  a 
felony.  But  assuming  that  on  an  indictment  a  felony 
might  have  been  found,  the  offence  haa  not  been  found 
in  this  case.  The  information  charges  the  parties  with 
felony,  bnt  tbe  joatices  have  merely  found  that  they 
were  tiiere  for  an  unlawful  pnrpose.  The  conviction, 
therefore,  cannot  be  sostaioed. 

CooKBUKR,  C.  J.— I  think  that  tbe  jostioes  have 
stopped  short  of  finding  the  ebaige  on  which  the  infor- 
mation ia  based.  Tbe  informstion  allegea  that  the 
apps.  were  in  the  honse  of  the  resp.  "  for  an  unlawful 
purpose,  to  wit,  for  the  purpose  of  felosionsly  stealing." 
But  the  justices  have  heaitated  to  hold  that  the  pnr- 
poae was  feloniooa,  and  have  merely  aaid  that  they 
were  there  for  the  unlawfnl  pnrpoae  of  consuming  the 
Tiqp.'s  proTidonii  Now  this  may  bs,  snd  is,  so  unlaw- 


AT)TrrRAT.TY  COTTBT. 

Keported  by  Rosan  A.  PairaaAas,  D.CL.,  Baniater-auLa*. 

WeAtadag,  April  I,  1863. 
Thx  Ahdbew  WnjoM. 

SabMg»~ApptalJr<m  award  o/jtatictt    8tm  m 

diipute, 

7%e  meammg  of  lh»  uordi  "um  m  diapute"  ia  A> 

i6ithttetitmof  At  lfar<Aanl  Shipping  At*  IS54 

it  not  to  bi  Umitod  to  tio  turn  awarded  iy  lie 

jaeHee*. 
It  it  the  duty  of  the  Court  of  Admiratig,  on  mek 

appeait,  not  to  interfere  vith  the  amtrd  tf  (ie 

jniticea,  exc^  in  etMvne  catet. 
On  an  (g>pealfrom  on  award  of  juiticm,  the  turn  of 

2411,  alittted  bg  them  on  a  eUamfor  tahiage  lenica, 

held  intugieimt,  and  a  further  turn  ofiOLatd 

coitigiten. 

This  was  an  appeal  from  an  award  made  by  two 
justices  of  the  peace  at  Lowestoft,  upon  a  daiin  fiiv 
salvage  brought  by  the  owners  and  crew  of  the  steam- 
tug  mnmet  againat  the  veesd  Andrew  Wilton.  It 
appeared  that  on  the  2 let  Dec.  1863,  the  Andreu 
Wilton,  a  schooner  of  76  tons,  whilst  on  a  voyage 
from  Inverkeithing  to  Bruges,  waa  off  Lowestoft 
Harbour ;  tbe  wind  was  strong  from  W.N.W.,  flying 
about  in  squalls  to  N.E. ;  that  tbe  Andrtw  WSion, 
when   sbont  half  s  mils  firom  Lowestoft  Hirboor, 
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MOULTOH  V.   WlLBT. 


[Ex. 


koWed  a  waif,  to  which  the  tog  responded,  and  was 
eagi(td  bj  the  master  of  the  Andrta  Wilton  to  tow 
tlut  nsiel  into  Lowestoft  Harbonr,  which  she  did  after 
operiaociiig  some  diffioaltv,  owing  to  the  parting  of 
Me  tow-rope  and  seenring  another.  For  these  serrices 
tlu  justices  awarded  24{.,  including  il.  for  expenses ; 
ud  from  this  decision  the  present  appeal  was  brought. 
The  raloe  of  the  property  was  4002.,  and  it  transpired 
from  tha  proceedings  that  in  conseqaence  of  the  state 
of  the  weather  the  tng  lud  emplojed  six  experienced 
beuhiWD,  in  addition  to  her  ordinary  crew  of  fonr 
biiib. 

i>MSM,  Q.C.  appeared  for  the  apps. 

Tba  (2b«m'#  Adimettia  for  the  reaps. 

Dr.  LtrsuniOTON.— The  first  qoestion  which  the 
eeoit  most  decide  is,  whether  or  not  the  oonrt  has 
asf  jniisdiction  onder  the  464th  seotiou  of  the  Mer- 
diaat  Shipping  Aet  1854,  inasmach  as  the  snm  of 
iti.  onlj  hss  teen  awarded  bj  the  justices.  The  ma- 
terial words  of  that  section  are: — "If  anj  person  is 
egpifwl  t>7  the  award  made  by  inch  jostices  or  snoh 
mpire  ss  sforesaid,  they  maj,  in  England,  appeal  to 
du  High  Court  of  Admiralty  of  England ;  but  no  snoh 
tffal  shall  be  allowed  unless  the  snm  in  dispute  ex- 
ceeds SOi."  There  may  be  some  obscurity  in  the 
liigufe  of  this  section,  but  I  am  of  opinion  that  the 
eords  "  sum  in  dispute  "  most  not  be  limited  to  the 
no  awarded  by  the  josUces.  If  the  Legislature  had 
etlierwise  intended,  if  the  expression  "  sum  in  dispnte  " 
ni  istended  merely  to  refer  to  the  snm  allotted  by  the 
joatias,  I  caimot  but  think  that  the  section  wonld  hare 
bees  dilferently  worded — that  no  such  appeal  should 
be  allowed  anless  the  snm  awarded  should  exceed  SO/, 
lam  fully  sensible  of  the  inoauTenienoe  of  allowing 
•(peals  of  this  natnr^  and  that  it  is  the  duty  of  this 
nut  not  to  interfere  with  the  awards  of  justices 
ocept  in  extreme  cases,  and  unless  the  reward  so 
ptea  be  altogether  insufficient  In  this  case  the  steam- 
til  which  pnfonned  the  serrices  is  of  the  Talne  of 
ISixMl,  and  in  «ddition  to  her  ordinary  crew  of  four 
bands,  the  master  had  on  board  six  experienced  beach- 
oa,  who  of  course  muat  share  in  the  salrage  remn- 
otration.  It  is  admitted  that  the  serrices  were  well 
ad  efficiently  performed,  and  bearing  in  mind  that, 
iliN^  not  a  faorricaue  as  deposed  to  by  some  of  the 
ntuaaes,  there  was  nerertheless  a  violent  gale  at  the 
tiise,  that  many  other  vessels  had  hoisted  signals 
of  diibess,  and  that  the  Andrea  WiUon  had  only  a 
null  kedge  anchor  left,  I  cannot  but  think  that  her 
daoger  was  eonsidersble.  I  am  therefore  of  opinion 
|bat  MML  in  addition  to  the  snm  awarded  by  the  justices 
is  only  sn  adequate  remuneration.  The  aalrors  sre 
■ho  entitled  to  their  costs. 


OOXJBT  OF  EXOHHaXTEB. 
■•saitail  by  T.  Bxnxt  and  H.  lAaB,  Eiqra.,  Barristers- 

at-Law. 

AprU  22  md  23,  1863. 
M0UI.TOIC  (app.)  V.  WiLBT  (reap.) 

&i<w«  fStkery  Aet  1861,  24  f  25  Vict.  e.  109— 
Aaets.  11  <m<f  12 — Appeal  againtt  conviction  mder 
sort.  \2— Salmon  cage— Fixed  engine— Fithing 
■or  orfiMmg  wtitt  dan^—Fith  pan —  Oanerthip  of 
JUerf  and  vUU  dam  in  dijerenl  penom — Conelrue- 
tien  9/ Act. 

^If.  aos  omoer  o/afiiheiy  and  a  ealmon  cage,  lehich 
cage  mu  built  upon  a  tpur  of  musan  work  attached 
*>  Ae  mtaonry  of  a  v>eir  or  dam  on  the  river  Dee, 
Utngiig  to  another  person,  and  over  tchich  dam 
^p.  kit  no  control.  The  cage  vae  wi(hin  Jlftg 
fsrdi  ielow  tha  dam,  which  had  no  free  gap  orjith 
pft  in  it  tt*  required  by  ted.  12  of  the  Salmon 
fiJktrg  Aet  1861.  The  position  of  tlu  cage  mu 
wok  that  mo  (iih  could  ascend  or  descend  the  river 
LMao.  Cas.— Vol.  II.] 


without  getting  into  the  cage,  from  which  subsequent 
escape  was  very  difficult.  The  app.'s  practice  was 
to  get  the  salmon  out  of  the  cage  bg  means  of  a  net, 
aiui  it  was  admitted  that  this  wot  a  mode  of  fitki»g 
lawfuUg  exercised  bg  virtHt  of  an  anoienl 
right  at  the  time  of  the  passing  of  the  Act 
of  1861.  An  informaUom  was  bud  against  app. 
for  taking  six  salmon  out  of  the  cage  by  mean$ 
of  a  net  on  the  occasion  in  question,  and  the  justices 
convicted  him  of  an  offence  against  the  12(4  section 
of  the  Act,  in  having  caught  tabnon  otherwise  than 
"  Ay  rod  and  line  mthin  ffig  yards  below  a  dam 
not  having  a  fish  pass  attached  thereto"  in  ae- 
eordanee  with  the  Act.  On  e^peal  to  the  Ex., 
the  Court 
Beld,  that  the  conviction  was  right. 
First,  the  salmon  cage  is  not  a  "fxed  engine" 
within  sect.  11,  and  if  it  were,  and  although  it  wa* 
a  mode  ofjishing  law/idly  exercised  by  virtue  q/*  an 
ondent  right  at  the  tbne  of  the  patting  of  the  Act, 
yet  the  proviso  at  the  end  of  sect.  II,  that  U 
should  not  apply  (o  "  fshing  wears"  or  "/Us- 
ing mill  dams "  takes  it  out  of  the  operation  of 
seel.  11  aUogether,  and  that  section  consequeimg 
has  nothing  to  do  with  thepresent  question. 
Secondly,  the  second  heading  or  division  of  sect  12  it 
on  abtobue  prohibition  of  the  catching  of  salmon  by 
any  onein  any  manner,  "  etccept  by  rod  and  line  "  as 
the  head  race  or  tail  race  of  any  mill,  or  within 
"Jif^  yards  below  any  dam,  unless  such  vdU  or  dam 
has  attached  thereto  a  fish  past "  in  the  form  pre- 
teribed  by  sect.  12.  Nur  can  the  provitiont  of  the 
Ad  be  evaded  by  the  /act  that  the  weir  and  the 
lalmon  cage  belong  to  different  owner*.  The  con- 
viction lluaefare  wa*  right  under  the  second  diviiien 
of  sect,  la  of  the  Act. 

This  was  an  appeal  agiinst  a  conviction  by  jnstieet 
of  the  peace  for  the  city  of  Ohester,  auder  th* 
Salmon  Fiahery  Act  1861. 

The  following  case  was  stated  by  the  justices  nnder 
20  &  21  Vict.  e.  43,  s.  8,  for  the  opinion  of  the 
Court  of  Ex.  : — 

Balph  Monlton,  upon  complaint  of  Joshua  Wilby, 
was  duly  summoned  to  sppear  on  the  2Mh  Jnly  last, 
before  us,  the  tudersigned,  two  of  her  Miyesty's  jus- 
tices, &c.,  for  that  the  said  B.  Monlton  "  did,  on  the 
26th  May  last,  catch  in  the  salmon  cage,  on  the  river- 
Dee,  in  the  oity  of  Chester,  and  within  fifty  yards 
below  a  dam  there  exiating,  six  sa^on  otherwise  than 
by  rod  and  line,  contrary  to  the  provisions  of  the  12th 
section  of  24  &  2b  Vict.  o.  109."  Upon  hearing  the 
complaint  on  the  said  2Stb  July  last,  the  before-men- 
tioned parties  appeared  before  us,  accompanied  by  Mr. 
Bridgman,  solicitor  for  the  said  J.  Wilby,  and  Mr. 
Hostage,  solicitor  for  the  said  R.  Moulton. 

It  was  proved  by  the  complunsnt  Wilby  (the  resp,), 
who  was  a  watcher  for  the  conservators  of  the  river, 
that  on  the  25th  Jnly  last  the  deft,  took,  by  means  of 
a  landing  net,  six  salmon  out  of  the  sadmon  cage  in 
which  the  fish  were  then  impounded ;  that  the  salmon 
cage  was  within  fifty  yards  below  a  fishing  mill  dam 
sndi  as  is  mentioned  in  sect.  4  of  the  said  Act  on  the 
river  Dee ;  that  the  fishing  mill  dam  bad  not  a  fish 
psss  attached  thereto,  in  accordance  with  the  13th 
section  of  the  24  &  25  Vict.  c.  109  ;  that  the  mode  in 
which  the  aalmon  were  taken  was  similar  to  that  in 
use  before  the  passing  of  the  last-mentioned  Act ;  that 
since  the  passing  of  the  said  Act  bars  had  been  placed 
in  the  salmon  cage,  which  bars,  when  up,  consiituted 
a  clear  opening  for  salmon  to  pass  through  the  cage, 
both  up  and  down,  according  to  the  provisions  of  Uie 
22nd  section  of  the  said  Act;  that  the  bora  were  up  on 
the  26th  Hay. 

For  the  defence,  it  appesred  to  our  satisfaction,  and 
it  was  admitted  on  the  part  of  the  complainant,  that 
there  was  an  ana'snt  right  of  fishing  in  the  aforesaid 
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•almon  cage,  bjr  cWter,  grant,  or  immemorUl  osage, 
which  right  had  be«n  purebaMd  many  yean  ago  bj 
«ie  Hr.  Topham,  from  whom  it  dtacooded  to  the  present 
owner,  Hr.  Robert  Topham,  whose  tenant  the  deft. 
Hodlton  was  btfore  and  on  the  latd  2$th  Hay  ;  and 
oader  which  charter,  grant,  or  immemorial  nsage  the 
aaid  deft,  and  prerioos  tenants  of  Hr.  Topham  had 
UwfoUy  &8hed,  and  been  osed  to  fish,  before  snd  nntil 
and  at  the  time  of  the  passing  of  the  aforesaid  Act. 
It- was  not  disputed  that  deft.  Uonlton  was  Hr,  Top- 
ham's  tenant,  and  as  such  tenant  waa  licensed  by  Mr. 
Topham  (if  Mr.  Topham  had  the  power  to  giro  such 
licence  by  law)  to  do  the  act  complained  of. 

Upon  the  above  facts  we  were  of  opinion  that  the 
matter  of  the  said  complaint  had  been  prored  against 
deft.  Moolton,  and  we  conrictkl  the  aaid  B.  Uoolton 
of  an  offince  against  the  12th  section  of  the  said  Act 
of  1861,  and  adjudged  him  to  pay  a  penalty  of  St. 
for  his  said  oBence,  and  also  adjudged  him  to  pay  1«. 
for  each  sahnon  so  as  aforesaid  taken. 

The  qoestion  for  the  court  is,  whether  upon  the 
faett  stated  the  josticas  were  justified  in  connoting 
th«  app.  as  aforesaid. 

By  the  plan,  annexed  to  and  forming  part  of  the  case, 
it  appears  that  a  weir  or  mill  dam  stretches  diagonally 
ictou  the  river  Dee,  commencing  at  the  left  bank  of 
the  river  some  distance  above  the  Old  Dee  Bridge  and 
rasehiag  to  the  right  bank  of  the  river  close  to  the 
same  bridge.  At  the  lower  end  of  such  weir,  next  the 
bridge  on  the  right  bank,  are  the  Dee  Floor  Mills, 
which,  together  with  the  weur,  belong  to  a  Col. 
Wrenoh.  At  the  higher  end  of  the  weir,  on  the  left 
bank  of  the  river,  there  are  otha  mills  now  belongicg 
to  Mr.  Topham,  who  purchased  them,  together  with 
the  fishery  and  salmon  cage,  some  years  tifo  of  Col. 
Wrench,  to  whom  befere  such  purchase  all  the  mills 
and  the  weur,  together  with  the  fishery  and  the  salmon 
cage,  belonged  as  sole  proprietor  of  the  whole.  The 
weir  or  dam  causes  the  water  to  fall  many  feet,  and 
when  the  water  is  lower  than  the  top  of  the  weir,  its 
only  escape  is  the  aperture  at  the  higher  end  of  the 
weir  (between  it  and  the  mills  on  the  left  bank),  where 
there  is  a  large  water-wheel  for  working  the  mills, 
and  a  floodgate  to  regulate  the  supply  and  passage  of 
the  water  to  the  mills.  Connected  with  and  running 
out  from  the  higher  end  of  the  weir,  at  right  angles  to 
it,  in  a  direction  down  the  river  towards  the  bridge,  is 
a  block  of  masonry  called  a  "  spur,"  several  yards  long. 
The  salmon  cage,  which  is  some  yards  below  the  aaid 
water-wheel  and  floodgate,  is  bnilt  on  this  spur  on  the 
one  side  and  on  the  other  on  a  sunken  wall  of  masonry 
cooneoted  with  the  left  bank.  Over  the  water-wheel  or 
throngh  the  floodgate,  in  which  the  wheel  is  placed, 
the  water  flows  between  solid  masonry  nntil  it  reaches 
the  salmon  cage,  tbroogh  or  tmder  which  it  flows  on  to 
the  stream  below,  and  all  fish  asoending  the  river  to 
spawn,  or  passing  bsck  again  down  the  river,  have  to 
pass  through  the  above-mentioned  apertnre :  in  making 
for  which  upwards,  or  passing  from  which  downwaida, 
they  must  necessarily  pass  through  the  salmon  cage, 
the  receding  bars  of  which  are  placed  in  such  manner 
that,  having  pasted  through  them  into  the  cage,  they 
find  themselves  in  a  trap,  from  which  escape  into  the 
liver  is  very  diScnlt. 

The  following  sections  of  the  Salmon  Fisherv  Act 
1861  (24  &  25  Vict.  e.  109)  were  referred  to  in  the 
atgnment  and  judgment 

By  sect.  4  (interpretation  clanse)  the  term  "  dam  " 
shall  mean  all  weirs  and  other  fixed  obstmctions  Dsed 
for  the  purpose  of  damming  up  water.  "Fishing 
weir"  sbUI  mean  a  dam  used  for  the  exclusive  pnrpoae 
of  catching,  or  facilitating  the  catching  of  fish. 
»  Fishing  mill  dam"  shall  mean  a  dam  osed,  or  in- 
tended to  be  osed,  partly  for  the  purpose  of  catching, 
«r  facilitating  the  catching  of  fish,  and  partly  for  the 
.poipow  of  (applying  water  for  milling  or  other  por- 


poaes.  "Fixed  engine"  shall  include  ttake-ntlt, 
bag-nets,  pntta,  pntchers,  and  all  fixed  implements 
or  enginee  for  catching,  or  facilitating  the  catching  cf 
fish. 

Sect.  11.  Ho  fixed  engine  of  any  descriptioa  ikiD 
be  placed  or  used  for  catching  salmon  in  any  inland  or 
tidal  waters,  and  any  engine  placed  or  used  in  contn- 
vention  of  this  section  may  be  taken  poseeasion  of  or 
deetroyed ;  and  any  engine  so  placed  or  used,  and  any 
salmon  talten  by  such  engine,  shall  be  forfeited,  and  is 
addition  thereto,  the  owner  of  any  engine  placed  or 
used  in  contravention  of  this  section  shall,  for  eadi 
day  of  so  phwing  or  using  the  same,  incur  a  poul^ 
not  exceeding  101.  ;  and  for  the  porpoees  of  this 
section,  a  net  that  is  aeoored  by  anchors,  or  otherwiir 
temporarily  fixed  to  the  soil,  shall  be  deemed  to  be  a 
fixed  engine ;  but  this  section  shall  not  aflect  any 
ancient  right  or  mode  of  fishing  as  lawfully  extroitd 
at  the  time  of  the  passing  of  this  Act,  by  any  peraoa 
by  virtue  of  any  grant  or  charter  or  immemorial  nstgt, 
providtd  alwafB,  tlkat  notimg  m  (Ait  section  coatatatj 
tkatt  be  deemed  to  <^^  to  JUmg  vein  or  faUaf. 
wuil  dcunt. 

Sect.    12.    The    following  regulations     shall   br 
observed  with  respect  to  dams  :--(l-)  ^<>  ^'"^  except 
such  fishing  rivers  and  fishing  mill  dams  as  are  law- 
fully in  use  at  the  time  of  the  passing  of  this  Act  by 
virtne  of  a  grant  or  charter  or  immemorial  usage,  thsJI 
be  osed  for  the  purpoee  of  catching,  or  facilitating  the 
catching    of    salmon.     I.   Any   person    catching  a 
attempting  to  catch  salmon   in  contravention  of  tbis 
Act,  khall  incur  a  penalty  not  exceeding  52.  for  each 
offence,  and  a  further  penalty  not  excMding  U  for 
each  salmon  which  he  caitches.    8.  All  traps,  nets  and 
contrivances  used  in  or  in  connection  with  the  dam  for 
the  purpose  of  catching  salmon  shall  be  forfeited ;  ail 
no  fishing  weir,  although  lawfully  in  use  as  aforesaid, 
shall  be  used  for  the  purpose  of  catching  salmon,  nnlo 
it  have  therein  snch  free  gap  as  is  hereinafter  mentioned. 
And  no  fishing  mill  dam,  although  lawfully  in  use  is 
aforesaid,  shall  be  used  for  the   purpoaea  of  catching 
salmon,  unless  it  have  attached  thereto  a  fish  past  ^ 
such  form  and  dimendont  as  shall  be  approved  of  by 
the  Home-office.    Nor  onless  such  fish  pass  has  con- 
stantly running  throngh  it  such  a  flow  of  water  as 
will  enable  the  salmon  to  pass  np  and  down  such  past, 
but  nevertheless  that  such  pass  shall  not  be  larger  nor 
deeper  than  requisite  for  the  above  purposes,    (i.)  Ko 
person    shall    catch  or   attempt    to    catch,    ezc^f 
bf  rod  and  Ime,  any  salmon  in  the  head  race  or  (ail 
race  of  any  mill,  or  vUhin fifty  yards  below  any  dam, 
unleu  suck  mill  or  dam  kas  attaehed  thereto  ajiik 
pass  ofsuekform  and  dimentions  as  may  be  appreni 
by  the  Home-office,  and  snch  fish  pass  has  constantly 
mnniog  through  it  such  a  flow  of  water  as  will  eiuble 
salmon  to  pass  up  and  down  it  ;  and  if  any  penoa 
acts  in  contravention  of  the  foregoing  provision — 1. 
He  shall  incur  a  penalty  not  exceeding  2/.  for  each 
offence,  and  a  further  pienalty  not  exceeding  U  for 
every  salmon  caught.     2.  He  shall  forfeit  all  salmon 
caught  in  contravention  of  this  section,  and  all  tuts  or 
other  instmnunts  osed    or  placed  fur   catching  the 
same. 

By  sect.  21,  no  person  is  to  fish  dnring  weekly  close 
time  otherwise  than  with  a  "  rod  and  line,"  and  any 
one  actmg  in  contravention  thereof  is  to  forfeit  all 
fish  taken,  and  "any  net  or  moveable  instnmenl 
used  by  him  in  taking  the  same,"  in  addition  to  a 
pecnniaiy  penalty. 

Melniyre,  for  the  reap.,  in  support  of  the  conviction. 
— The  clear  intention  of  the  Act  was  to  prevent  any 
one  from  fishing  or  taking  fish  in  any  other  way  than 
with  rod  and  line  in  the  head  or  tail  race  of  any 
mill,  or  within  fifty  yards  below  any  dam  not  having 
attached  to  it  a  fish  pass  as  described  in  sect  12. 
There  was  hers  a  taking  of  salmon  in  direct  opnb*' 
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Tcncon  of  tha  Moond  eUose  of  tba  12th  section  of  tha 
Jut.  The  ipp.  will  oontend  that  the  takiog  w«s  com- 
fku  wbeo  tha  fi*h  wan  in  the  cage,  and  that  the 
«•(>  is  a  "  fixed  engine  "  within  sect.  11,  and  being 
fit  of  a  "  fishing  weir  "  or  "  fishing  mill  dam  "  is 
potKtad  bj  the  proTiso  in  that  section.  Bnt  that 
-stgooMnt  irill  not  arail,  for  sect.  1 1  has  no  bearing  on 
the  esse.  By  that  profiso  "fishing  weirs"  and 
'  fishing  mill  dams  "  are  not  to  be  taken  as  "  fixed 
-ogiiies.''  Tha  plan,  which  is  part  of  the  case,  shows 
that  tha  salmon  cage  formed  part  of  the  dam,  bat  the 
tikiog  was  not  complete  ontil  the  fish  were  taken  oat 
-cf  tbe  cige  b;  the  net.  The  cage  was  s  "/adHtating 
-of  the  catching,"  and  althongh  an  ancient  and  lawful 
mode  bafora  the  Act,  yet  it  came  within  the  second 
put  of  the  first  division  of  the  12th  section,  which 
«iacts  that  no  fishing  weir  or  fishing  mill  dam, 
althoD^  Uwfnlly  in  nse  as  aforesaid,  shall  be  nsed  for 
the  purpose  of  nstnhing  salmon,  nnlese  it  hare  therein 
lacfa  free  gap  or  fish  pass  as  the  Act  requires. 
Ajiio,  the  conviction  is  supported  by  the  express 
w«ili  of  the  Snd  clanse  of  sect.  12,  that  no  fish  are' 
4o  be  taken  "  except  by  rod  and  line  in  the  bead  race 
ar  tail  race  of  any  mill,  or  within  fifty  yards  below  any 
dsB,  nnleas  snch  mill  or  dam  has  attached  thereto  a 
fiih  pass,"  snch  as  the  Act  directs.  [Poixock,  C.  B. 
— Sappose,  instead  of  a  net,  he  had  nsad  a  "  rod  and 
line"  to  gM  the  fish  ont  of  the  cage?]  He  would 
still  hare  been  liable,  for  tha  impounding  them  in  the 
-age  would  have  been  an  nnlawinl  /adtitalmg  within 
(1m  Act.  [UiKmr,  B.— Is  this  a  "  fishing  weir,"  or 
a  "hsbing  mill  dam"  within  the  Act?]  It  is  snb- 
aitted  that  it  clearly  is  a  "  fishing  mill  dsm  "  under 
Met.  4.  The  cage  is  bonnded  on  each  side  by  the  dam, 
Ika  tola  operation  of  which  is,  that  except  into  this 
sunw  trap  there  is  no  passage  for  the  fish.  The 
•CM  finds  it  to  be  a  "fishing  mill  dam"  without  a 
iUi  pase,  and  tli&t  fish  were  canght  within  fifty  yards 
af  it  otherwise  than  by  "  rod  and  line."  How  then  can 
it  be  uid  not  to  1>e  within  sect.  12  the  Act? 

£■  Beavan  for  the  app.  contra. — The  effect  of  sus- 
taiaing  the  conriction  will  be  to  take  away  valuable 
fcperty  from  the  app.  without  any  compensatian, 
sad  tbecoort  will  not  do  that  nnless  they  see  that  the 
hagnsge  of  the  Act  is  very  clear.  The  question  is, 
wlMthar  the  salmon  cage  is  a  lawful  mode  of  getting 
Ae  fish.  The  case  finda  it  to  be  an  ancient  mode 
aniUr  to  that  in  nse  before  the  Act,  and  that  there 
was  an  ancient  right  of  fishing  in  the  said  cage  by 
<i>>iler,  grant,  or  immemorial  usage.  It  was  therefore 
InAil  within  and  expressly  secured  by  the  11th  sec- 
tinn-  As  to  the  jtroviso  that  sect.  1 1  is  not  to  apply 
t»  tiibiog  weirs  or  fishing  mill  dams,  it  is  submitted 
ilot  this  is  not  either  a  "  fishing  weir,"  or  "  fishing 
pill  dam,"  bnt  a  "  fixed  engine."  The  case  does  not  find 
U  to  be  port  of  the  mill  dam,  but,  on  the  contrary,  it 
it  Unai  to  be  several  yards  below.  [Bbamwxll,  B. — 
It  it  nunifest  that  if  the  dam  were  not  there  the  fish 
•odd  not  enter  the  cage,  bnt  swim  post  it.  Does  it 
not  then  come  within  sect.  12?]  It  is  a  "  fixed  engine  " 
udtr  aeot.  1 1,  bat  being  in  lawful  nse  by  ancient  right 
H  is  axpcaasly  exempted  from  the  operation  of  the 
^;  the  taking  was  complete  when  in  the  cage,  and 
it  cannot  be  an  offence  under  sect  12.  Bnt  even  if 
not  protected  at  a  "  fixed  engine  "  under  sect.  II,  app. 
caanot  be  convicted  under  sect.  12.  That  section  consists 
of  two  parts;  the  first  relating  to  dams  and  fixed 
caguiea,  and  fishing  by  nets,  &o.  within  a  dam,  which 
thin  ii  not  The  second  part,  under  which  this  infor- 
Batiou  is  framed,  is  confined  to  fishing  by  nets  and 
cchar  instruments  ejutdan  generis,  namdy,  "  moveable 
•iutnimentt,"  as  contradistmguished  from  "fixed 
<i>g>aas"  such  as  this  salmon  cage.  [Wildb,  B.— 
Iba  llth section  don  not,  and  the  12th  section  ex- 
imssly  docs,  apply  to  dams.  The  first  part  of  the  12th 
•ec^n  caoMt,  I  (hiak,  apply  to  tha  foraoo  to  whom  the 


dam  does  not  belong.  The  second  part  of  that  section, 
however,  is  more  general,  and  my  difficulty  is  to  see  how 
any  one  catching  salmon  in  any  way  but  by  "  rod  and 
line "  within  the  prohibited  distance  of  any  dam  not 
having  the  requisite  fish  pass,  can  escape  the  operation 
of  the  second  part  of  this  section.]  It  is  contended 
that  that  doee  not  apply  to  "  fixed  engines."  By  sect. 
11,  which  deals  with  fixed  engines  and  permanent 
structures  snch  as  this  salmon  cage,  such  engines  are 
to  be  taken  possession  of  and  destroyed ;  and  sect. 
20  directs  the  removal  of  fixed  engines  in  the  dose 
season.  But  by  sect.  12  *'  all  nets  and  other  in- 
struments" are  to  be  forfeited.  Where  they  are 
moveable  they  are  to  be  forfeited  and  carried  off; 
where  fixed,  to  be  destroyed.  How  could  this  cage, 
which  is  fixed  to  the  freehold,  be  forfeited  snd  carried 
away?  Sect.  21  supports  this  view.  [Wildb,  B. — A 
net  which  is  staked  down,  is  affixed  to  the  freehold.] 
Sect.  21  makes  special  provision  for  the  taking  of 
forfeited  nets.  [Wildb,  B. — Sect.  21  makes  rather 
against  your  present  argument.  It  says,  "nets  or 
moveable  instmments ;"  but  sect  13  says,  "nets  or 
other  instmments  nsed  or  placed,"  &c]  Again,  the 
app.  was  not  the  owner  of  the  dam,  and  had  no  power 
to  affix  a  fish  pass  to  it  It  would  be  a  great  hard- 
ship and  injustice  if  the  ancient  right,  for  which  app.  has 
paid  a  large  sum,  be  taken  from  him,  without  any  com- 
pensation, because  tha  dam  has  not  the  psss  which  app. 
has  no  power  to  compel  the  owner  to  affix  to  it. 
[BaaxwBLL  and  Wildb,  BB.— It  clearly  is  the  inten- 
tion of  the  LegisUtnre  to  get  rid  of  these  obstacles  as 
public  nmsances,  and  to  give  the  fish  free  room  to  go 
np  the  river.]  That  may  b4 ;  bnt  it  was  also  their 
object  to  protect  vested  and  immemorial  rights. 
[Bbamwbll,  B. — And  salmon  also.]  Sect  II  ex- 
pressly saves  sU  ancient  rights  of  fishing.  [Wilde,  B. 
— Yea ;  but  not  fishing  by  means  of  these  dams.  They 
are  expressly  excepted  from  the  operation  of  sect  II, 
and  brought  within  that  of  sect  12.  J 

McliUj/re  in  reply. — The  preamble  shows  the  Act 
must  be  construed  with  reference  to  its  object,  viz.,  the 
preservation  of  salmon,  and  the  provisoes  relative  to 
certain  instruments  are  to  be  construed  strictly  and 
not  widened.  The  plan  shows  the  cage  to  be  on 
the  spur,  the  only  object  of  which  is  to  guide  the 
fish  into  the  cage.  By  sect  20,  the  spur  is  to 
be  of  a  certain  length,  and  to  be  legal  must 
have  a  fish  psss.  Sect  11  is  a  general  section, 
destroying  all  "  fixed  engines,"  wherever  placed ;  but 
then  comes  the  proviso,  and  says  the  section  which 
would  destroy  all  fixed  engines  shall  not  affect  this 
one,  as  it  is  part  of  a  fishing  mill  dam.  [Haktik,  B. 
— In  my  opinion,  the  1 1th  section  has  nothing  to  do 
with  this  case.  But  thera  is  the  12th  section.  The 
first  branch  of  that  section  applies,  in  my  opinion,  to 
the  case  where  the  owner  of  the  fishery  hss  also  con- 
trol over  the  "  fishing  weir ;"  and  it  seems  to  me  that 
nnless  the  "  fishing  mill  dam  "  belongs  to  the  owna 
of  the  fishery,  he  does  not  nse  it  in  the  way  contem- 
plated by  the  section.  Here  the  owner  of  the  cage 
has  no  control  whatever  over  the  "  fishing  mill  dam."] 
The  second  clanse  of  the  I2th  section  is  on  absolute 
enactment  that,  nnless  there  is  a  free  pass,  no  one 
can  fish  there  in  any  manner  whatever.  There  is 
no  difference  between  a  fixed  and  a  moveable  engine, 
and  if  the  owner  of  the  fishery  caimot  gat  the 
owner  of  the  dam  to  make  a  fith  pass,  and  the 
Home-office  will  not  help  him,  then  his  fishery  is 
gone.  If  not,  it  would  be  easy  to  avoid  the  operation 
of  the  Act  by  a  severance  of  the  dam  from  the  fishery. 
If  sect.  1 1  does  not  apply,  the  latter  part  of  sect  12 
does,  and  no  mode  of  fishing,  whether  by  moveable  or 
fixed  engines,  can  be  nsed  by  any  peiwn  within  6ltj 
yards  below  any  mill  dam,  which  has  not  the  proper 
fish  pass  affixed  to  it 

Pollock,  C.  B.— We  are  all  agned  in  thinkiDg 
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tliat  the  appeal  in  this  cue  mnst  be  dismiased,  and 
tliat  the  conTiction  was  right.  The  11th  section  of 
the  Salmon  Fishery  Act  1861  does  not  applj,  and  has 
nothing  to  do  with  the  present  question.  That  secUon 
is  directed  against  "fixed  engines,"  and  contains  a 
proriao  that  it  "  shall  not  affect  any  anoent  right,  or 
mode  of  fishing  as  lawfnlly  exercised  at  the  time  of  the 
piisaing  of  the  Act,  by  any  person  by  Tirtne  of  any 
^rant,  or  charter,  or  immemorial  usage."  There  is  no 
doobt  that  the  mode  of  fishing  against  which  this  in- 
formatioa  is  laid  is  one  that  was  sanctioned  by 
immemorial  nsage,  and,  had  the  Act  stopped  there,  it 
would  no  doubt  have  been  a  lawful  mode  of  fishing 
within  sect.  1 1 ;  but  then  comes  the  further  proriso, 
tiut  "nothing  in  this  section  contained  shall  be 
deemed  to  apply  to  fishing  weirs  or  fishing  mill  dams," 
which  takes  the  whole  matter  ont  of  the  operation  of 
sect.  II  altogether.  But  then  comes  the  12th  section, 
which  says  that  "  no  person  shall  catch,  or  attempt  to 
catch,  except  by  rod  and  line,  any  salmon  in  the  head 
race  or  tail  race  of  any  mill,  or  within  fifty  yards  below 
any  dam,  unless  such  mill  or  dam  has  attached  thereto 
a  fish  pass  of  such  form  and  dimensions  as  may  be 
xpproTed  by  the  Home-office,"  &c,  and  then  proceeds 
to  inflict  penalties  on  any  person  acting  in  contra- 
Tention  of  the  foregoing  provision.  Tlut  is  an  absolute 
prohibition.  Mow,  this  weir  or  dam  bad  no  such  fish 
pass  as  the  Act  requires ;  nothing,  in  short,  enabling 
the  fish  to  pass  up  and  down  the  rirer  freely ;  and  the 
fish  were  canght  otherwise  than  by  rod  and  line. 
There  was  thoefore  a  catching  of  fish  by  prohibited 
means,  in  a  prohibited  part  of  the  river,  and  oon- 
seqnently  the  oonriction  was  right,  and  the  appeal 
must  be  dismissed. 

Habtui,  B. — I  am  entirely  of  the  same  opinion. 
Althoogb  at  one  time  I  had  a  donbt  upon  the  matter, 
I  am  now  eonvinoed  by  Mr.  Hclntyre's  argument,  and 
satisfied  that  he  is  right  in  his  construction  of  the  statute, 
that  the  second  heading  or  division  of  the  12th  section 
is  an  abeolnta  prohibition  to  the  catching  of  salmon  in 
any  manner,  except  6y  rod  and  line,  within  the  pre- 
Bcribed  part  of  the  river,  unless  there  be  the  fish  pass 
required  by  the  Act.  And,  even  if  the  owner  of  the 
mill  dam  refuses  his  consent  to  such  fish  pass  being 
attached  thereto,  and  such  fish  pass  cannot  be  ob- 
tained, the  owner  of  the  fishery  is  nevertheless  abso 
liitely  prohibited.  Looking  at  the  23rd  and  24th 
hcctions,  however,  it  is  clear  that  the  owner  of  the 
fishery  may  get  a  free  pass,  contrary  to  the  wish  ol 
the  owner  of  the  dam,  if  the  Home-office  will  give  him 
their  assistance.    The  conviction  mnst  be  affinned, 

Bbamwbll,  B. — ^I  agree  with  the  rest  of  the  court 
in  thinking  that  this  oonviction  wss  right  But,  first, 
I  would  say  that  I  agree  with  what  my  brother 
Martin  said  in  the  course  of  the  argnment,  and  my 
]y>rd  in  his  judgment,  that  sect.  II  does  not  apply  to 
tliis  case,  and  has  nothing  to  do  with  "  fishing  weirs  " 
or  "  fishing  mill  dsms,"  or  anything  connected  with 
them.  The  12th  section  applies  to  dams,  and  that 
section  is  headed  thus:  "The  following  regulation 
shall  be  obssnred  with  regard  to  dams.  It  then 
proceeds  to  prohibit,  in  the  first  place,  the  use  of  all 
dams  for  the  purpose  of  catching  or  facilitating  the 
ditching  of  salmon,  "  except  snch  fishing  weirs  and 
fishing  mill  dams  as  are  lawfully  in  use  at  the 
tine  of  the  passing  of  the  Act,  by  virtue  of  a  grant," 
&a. ;  and  then  it  proceeds  to  enact,  "  that  no  fishing 
Weir,  althongh  Uwfolly  in  use  ss  aforesaid,  onleas  it 
have  theieiu  a  free  gap,"  and  "no  fishing  mill  dam, 
althongh  lawfully  in  nse  as  aforesaid,  nnless  it 
have  attached  thereto  a  fish  pass  as  therein  de- 
scribed, shall  be  need  for  the  ptupose  of  catching 
salmon."  How,  this  fishing  null  dam  and  the  con- 
trivanoe  oonneoted  therewith  had  not  any  fish 
pass  attached  to  it.  My  brother  Martin  seems 
doobt  irhttlwr  •  irar  etn  b«  Mtid  to  b«  bm4 


for  the  purpose  of  catching  fish  where  the  ownership 
of  the  weir  and  of  the  fishery  is  in  different  penona. 
It  may  be  that  that  is  a  donbtful  quesUon ;  but  my  own 
notion  is  that  it  can  be,  althongh  the  two  things  do 
not  belong  to  the  same  person,  for  it  is  clear  that  if 
the  dam  were  not  there  the  salmon  cage  would  be 
useless ;  the  fish  would  swim  by  and  not  enter  the 
cage;  but  being  there  its  effect  is  to  drive  the  fish  into 
the  cage.  The  provisions  of  the  Act  cannot,  I  think, 
be  evaded  by  the  fact  that  the  weir  and  the  cage 
belong  to  different  owners.  The  difficulty,  to  my  miod, 
in  the  conatmction  contended  for  by  the  reap,  wu, 
that  where,  possibly,  as  is  said  to  be  the  case  in  the 
present  instance,  the  weir,  or  a  Urge  part  of  it,  belongi 
to  a  person  who  is  not  also  the  owner  of  the  fishery, 
it  would  be  taking  away  a  valuable  right  from  the 
owner  of  the  fiahery  withont  any  compensation.  But 
the  doubt  which,  together  with  my  brother  Martin,  I  at 
one  time  entertained  on  that  point  has  been  set  at 
rest  by  Mr.  Mclntyre'a  argnment,  and  he  has  satisfied 
both  me  and  my  brother  Martin  that  it  is  forbidden 
by  the  Act  to  any  one  to  fish  in  any  manner,  except 
with  a  rod  and  line,  within  fifty  yards  below  any  mill- 
dam  that  has  not  a  fiah  pass.  It  is  clear,  therefort, 
that  the  Legislature  did  not  shrink  from  doing  what 
has  been  argued  to  be  so  great  a  hardship  and  injustioe. 
It  will,  however,  I  think,  he  found  in  the  long  nm 
that  there  is  no  hardship  in  restraining  these  partienlir 
rights.  I  have  no  doabt  the  conviction  was  right,  aid 
the  appeal  must,  therefore,  be  dismissed. 

Wilde,  B. — I  am  of  the  same  opmion.  The  app. 
is  in  this  alternative.  This  engine  is  either  a  part  of 
the  dam  or  it  is  not ;  if  it  ia,  then  it  beconiei  a 
"  fiahing  mill  dam  "  that  has  been  nsed  for  fishing  par- 
poses  withont  a  fish  pass,  in  contravention  of  the  fint 
branch  of  the  I2th  secUon.  If  it  is  not  a  part  of  the 
dam,  then  the  app.  comes  within  the  second  diviaioD  of 
the  12th  section,  ss  having  canght  fish  otherwise  thai 
by  rod  and  line  within  fifty  yards  below  a  dam  not 
having  a  fish  pass  attached  to  it.  The  case  doail; 
falla  within  the  second,  if  not  within  the  first,  branch  ol 
the  12th  section. 

Appeal  dumisted — Conmctum  affirmed. 

Attorneys  for  app.,  Cheiter  and  Urqukart,  Staple- 
inn,  agents  for  Eoitage  and  Tailock,  Chester. 

Attorneys  for  reap.,  CAeater  and  Urgtdurt,  agenti 
for  Bridgmim,  Chester. 


COXmT  OF  COMKON  BENCH. 

Beported  by  Uaihl  Thovu  Evura  and  W.  Matd,  Eafia, 
Barriatera-at-Law. 

Wednetdi^,  April  15,  1863. 

MABgHAM  V.  SlAHFOaO. 

AfreemeiU  to  let  lunynke  tolU — ffim-«»eaitio»  tf 
eurttia— General  Tm-iynie  Act — 3  G«o.i,e.  U6, 
M.  55  and  57 — What  amotattM  to  good  dome  «/ 
toUi. 

Bg  teet.  57  of  At  General  TunpOe  Act  (3  Gef.  *, 
c  126),  it  it  provided  that  all  eontractt  or  agrte- 
sMnta  /or  letting  of  (aniptie  tolls,  tigned  iy  <i< 
fruileet  or  their  clerk,  ^  and  the  lutee  or/armir, 
and  hie  tureties,  aiait  be  valid,  notuithslandia}  li» 
eame  nay  notbebg  deed,  or  under  teal: 

Held,  that  an  agreement  far  tie  letting  oftoUt,  tij»ei 
bg  the  clerk  of  fnuteet,  and  by  the  leuee  or  farm^ 
^  the  toUt,  wof  vaUd,  and  ther^ore  coM  it 
enforoedat  law  bg  the  tnuteet,  notwiUulaading i 
had  not  been  tigned  bg  the  niretia ;  their  erea^if 
o^  the  agreement  being  a  formalily/or  theie^ft 
of  ike  (ruafesa,  tcMci  Oig  might  winM  vifW 
prejudice  to  their  righti  againtt  ie  leteee  or/artur 
of  the  toUt. 
This  was  an  action  brought  by  the  pit.,  as  dark  u 

ooBuniaiioiitn  «f  tanpUw-iwidi  ia  (hs  ooonty  » 
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Korthimpton,  agaiost  the  deft.,  as  lessee  of  the  tolls, 
-to  KcoTtr  rent  under  an  agreement  for  the  paichase 
4iid  ule  of  the  said  tolls. 

The  ean3e  was  tried  before  Pollock,  C.  B.,  at  last 
Horthampton  Sommer  Assjzes,  when  a  verdict  was  en- 
.tmd  bj  direotioK  of  the  learned  jadge  for  the  deft., 
with  leave  to  move  to  set  il  aside  and  enter  a  verdict 
for  ihe  pit. 

It  appeared  at  the  trial  thit  the  trustees  of  the 
tDixpike-roads,  having  power  under  sect.  55  of  3  Geo.  4, 
e.  126,  to  let  the  tolls,  put  them  up  for  sale  bj  anc- 
(ira;  the  deft,  attended  the  sale,  bid  for  them,  was 
declared  the  highest  bidder,  and  the  tolls  were  accord- 
'ag\y  knocked  down  to  him. 

Sect.  57  of  the  Act  provides  that  all  contracts  and 
^reements  to  be  made  or  entered  into  for  the  farming 
«rltt&ig  of  the  tolls  of  anj  turnpike-road,  signed  by  the 
tnutees  or  commissioners  letting  such  tolls,  or  any  two 
<r  more  of  them,  or  b;  their  clerk  or  treasurer,  and  the 
lessee  or  farmer,  and  bis  sureties,  of  such  tolls  respec- 
tiielj  shall  be  good,  valid  and  efiectoal  to  all  intents 
and  pnrpoeee,  notwithstanding  the  same  may  not  be 
bjr  deed  or  under  seal. 

&j  the  conditions  of  sale  "one  month's  rent  in 
advuce  is  to  be  immediately  pud  down  as  a  deposit 
k;  the  person  taking  the  said  tolls,  which  is  to  be 
fnfeited  if  such  taker  shall  refuse  or  neglect  to 
execute  the  usual  articles  of  agreement,  with  two 
«ifficieDt  sureties,  to  be  approved  by  the  trustees 
prior  to  the  first  day  of  November,  at  the  office  of  A.  B. 
tlirkham,  attorney,  at  Northampton,  or  shall  refuse  or 
Beglect  to  enter  on  the  said  tolls,  or  having  executed 
Ach  agreement  with  sureties,  and  having  entered  npon 
the  said  tolls,  shall  not  in  all  things  fulfil  and  perform 
Ou  covenants,  conditions  and  agreements  to  be  con- 
ttijied  in  such  agreement." 

At  the  same  time  the  following  agreement  was 
■goed  by  the  plu  and  deft. 

"  I,  the  undersigned  John  Stanford,  of  Tewkesbury, 
ii  the  coonty  of  Gloncester,  toll-gate  keeper,  do  hereby 
«grwto  take  the  tolls  of  the  Wootton  and  Courteen-hall 
pti*,  at  the  snm  of  41  It,  and  I  do  hereby  agree  on 
)BJ  part  to  fulfil  the  oon^Uons  for  letting  the  tolls, 
md  do  hereby  propose  Joseph  Dickins,  of  North- 
supton,  fishmonger,  and  William  Whitbread,  of 
Comeen-hall  gate,  toll  oollector,  as  my  sureties. — 
Dated  this  31st  Oct.  1861. 
"John  Stasfobo. 
"  A.  B.  Mabkbah,  Clerk  to  the  Trustees. 

"Deposit,  34i  5s." 

TUs  agreement  was  never  ngned  by  the  snreties. 
'The  deposit  was  duly  paid ;  but  the  deft,  refused  to 
^ncote  a  lease.of  the  tolls,  or  to  have  anything  further 
to  do  with  them.  Under  these  circumstances  the 
*tioD  was  brought.  It  was  contended  on  behalf  of 
tile  deft,  at  the  trial,  that  there  was  not  a  sufficient 
'P'BMit  in  writing  within  sect.  57  of  the  statute, 
«id  therefore  the  action  could  not  be  muntained.  The 
loned  judge  took  that  view,  and  directed  a  verdict  to 
4e  altered  for  the  deft,  reserving  leave  to  move  to 
oter  a  verdict  for  the  pit.  if  the  court  should  be  of 
<P<iuiio  that  there  was  by  the  agreement  a  good  demise 
tftistdls. 

^idd  having  in  Michaelmas  Term  moved  and  ob- 
tsinedamle, 

Btatltg  now  showed  caose. — ^The  directions  of  the 
MaU  should  be  closely  followed,  and  they  have  not 
mn  observed  in  this  case.  This  is  nothing  more  than 
an  executory  agreement.  The  deft,  never  entered  into 
poeaeasbn  of  the  tolls.  He  refused  to  execute  the 
Hnemmt,  and  he  paid  nothing  but  the  deposit  under 
the  eonditioos  of  sale,  and  that  he  forfeited.  By  the 
4>«»Bent  he  signed,  the  deft,  said:  "I  agree  to 
•Iter  into  a  formal  agreement  hereafter."  AU,  then, 
|h^  pit  could  do  waa  to  sue  him  for  not  executing  a 
ieue,  tai  that  ia  not  the  form  of  action  here  : 


BaU  V.  Nixon,  9  Bing.  393 ; 

Oldrogd  V.  Crampton,  4  Bing.  N.  C.  24. 

Field  QUarkham  with  him)  in  support  of  the  mle. 
— The  case  of  the  deft,  is,  that  he  was  not  sued  in  tho 
proper  form.  That  objection  was  raised  at  the  trial, 
and  therefore  an  application  waa  made  to  amend, 
which  the  learned  judge  refused.  But  in  truth  ^n 
amendment  was  not  necessary,  for  here  there  was  a 
good  demise  of  the  tolls.  The  Unguage  of  the  instru- 
ment is  poeitive  and  direct  The  words  are  words  of 
present  demise,  "  I  do  hereby  agree  to  take  the  tolls." 
The  agreement  is  signed  by  both  piti  and  deft,  and  is 
a  good  binding  agreement  He  referred  to  4  Geo.  4, 
c.  95,  s.  51. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should 
be  made  absolute.  It  appears  to  me  that  both  counts 
of  the  declaration  have  been  abundantly  proved.  By 
the  conditions  of  sale  "  one  month's  rent  in  advance 
was  to  be  paid  down  as  a  deposit  by  the  deft,  which 
was  to  be  forfeited  if  he  should  refuse  or  neglect  to 
execute  the  usual  articles  of  agreement  with  two 
sufficient  sureties,  or  if  he  should  refuse  or  neglect 
to  enter  on  the  said  tolls,"  and  so  on.  Mow, 
sect  55  of  the  General  Turnpike  Act  gives  power  to 
the  trustees  or  commissioners  to  farm  out  the  tolls, 
and  prescribes  the  mode  in  which  this  shall  be  effected. 
They  are  to  let  the  tolls  by  auction  to  the  best  bidder, 
on  his  producing  sureties  for  the  payment  of  the  money 
monthly  or  otherwise.  Then,  sect  57  provides  "  that 
all  contracts  or  agreements  to  be  made  or  entered  into 
for  the  farming  or  letting  the  tolls  of  any  turnpike- 
road,  signed  by  the  trustees  or  commisuoners  letting 
such  tolls,  or  any  two  or  more  of  them,  or  by  their 
clerk  or  treasnier,  and  the  lessee  or  farmer,  and  his 
sureties,  of  such  tolls  respectively  shall  be  good, 
valid  and  effectual  to  all  intents  and  porpoaes, 
notwithstanding  the  same  may  not  be  by  deed 
or  under  seal,  any  Act  or  Acta  of  Parliament 
or  law  to  the  contrary  notwithstanding."  It 
appears  that  the  tolls  were  put  np  for  sale  in  the 
proper  manner,  that  the  deft  was  the  highest 
bidder,  and  so  declared,  and  be  entered  into  an  agree- 
ment in  this  form: — "  I  do  hereby  agree  to  take  the 
tolls  of  the  Wootton  and  Courteen-hall  gates  at  the 
sum  of  411/. ;  and  I  do  hereby  agree  on  my  part  to 
folGl  the  conditions  for  letting  the  said  tolls,  and  do 
hereby  propose  Joseph  Dickins  and  William  Whitbread 
as  my  sureties."  This  agreement  was  signed  by  the 
pit.  as  clerk  of  the  trustees,  and  by  the  deft. ;  and  it 
seems  to  be  a  good  demise  of  the  tolls.  If  the  soreUes 
had  signed  it,  it  is  admitted  the  instmment  would 
have  been  perfect  Is  it  then  void  because  it  was  not 
executed  by  the  tmstees  7  It  seems  to  me  that  that  is 
no  ground  of  defence  en  the  part  of  the  lessee.  It 
was  clearly  fk  formality  that  the  trustees  could  waive  if 
they  should  so  please ;  it  was  a  formality  for  their 
benfit  and  security.  I  think  there  was,  by  this  agree- 
ment, a  good  demise  of  the  tolls,  and  an  undertaking 
to  pay  for  them.  The  deft  was  to  pay  for  the  tolls 
by  monthly  instalments ;  the  tolls  were  vested  in  him ; 
he  was  the  lessee,  and  bound  to  pay.  This  rule  will, 
therefore,  be  absolute. 

WiLiJ»,  J.  concurred. 

Bylks,  J. — I  am  of  the  same  opinion.  It  is  plain 
there  was  here  a  lease  of  the  tolls  executed  by  the 
lessee,  and  the  only  question  is,  was  this  void  by  reason 
of  its  not  having  been  executed  by  the  sureties? 
But  that  was  a  condition  in  favour  of  the  trustees 
which  they  might,  if  it  so  pleased  them,  dispense 
with.  It  should  be  observed  that  one  instalment  is 
paid;  the  deft  actually  paid  one  month's  rent  by 
paying  the  deposit 

KsATnto,  J.  concurred.  Rule  abtoliM. 
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COOPBB  t).  WAHDSWOItTH  BoARD  OP  WOBKS. 


[C.  B. 


April  15,  16  and  21,  1863. 
CoopEB  V.  Waxoswobtr  Boabd  of  Wobks. 

TVetpau — VemoKtion  ofhoiue  bf  board  ofworit. 
•Where  an  Act  of  PariiamaU  gives  a  local  board 

pever  to  pull  down  bttildingi  tn  ease  due  notice  of 

their  erection  has  not  been  gitxn  i 
^eld,  that  they  catmot  exercise  th^  powers  viiihoat 

giving  notice  to  the  parly  erecting,  and  hearing  his 

de/enoe. 

TbU  WM  an  aetioB  tried  before  Tulles,  J.,  at  the 
«ttuig8  after  Michaelmas  Term,  when  a  verdict  wae 
found  for  the  pit.  for  400/.  damages. 

The  declaration  was  in  trespass  for  entering  the  land 
of  the  pit.  and  pulling  down,  demolishing  and  de- 
atrojing  a  certain  building  and  carcase  of  a  honse  in 
-conrse  of  erection. 

Plea. — That  the  trespasses  and  acts  in  the  declara- 
tion mentioned  were  lawfully  done  and  performed  and 
cxecQted  bjr  the  defts.  as  such  district  board,  onder 
-and  in  pursuance  of,  and  in  ezerdae  of,  and  by  virtne 
of  powers  contained  and  given  to  the  defts.  as  snch 
district  board  by  the  76th  section  of  an  Act  of  Par- 
liament passed  m  the  session  bolden  in  the  I8th 
and  19th  years  of  Qaeen  Victoria,  being  an  Act  for  the 
iMtter  local  management  of  the  Metropolis. 

The  pit.  is  a  builder  at  Brizton-hill,  Surrey,  and 
the  defts.  are  the  Board  of  Works  for  the  Wandsworth 
district,  acting  under  18  &  19  Viet.  c.  120 ;  and  the 
-action  is  brought  to  recover  damages  caused  by  the 
defts.  in  demolishing  a  honse  in  course  of  erection  by 
the  pit.,  in  Atkins-road,  Clapham-park,  Surrey. 

By  sect.  76  of  the  above-mentioned  Act,  it  is 
«ia(^ed  that,  before  beginning  to  lay  or  dig  out  the 
foundation  of  any  new  house  or  building  within  any 
parish  or  district,  or  to  rebuild  any  honse  or  building 
therein,  and  also  before  making  any  drain  for  the  pui^ 
pose  of  draining,  directly  or  indirectly,  into  any  sewer 
nnder  the  jurisdiction  of  the  vestry  or  board  of  any 
such  parish  or  district,  seven  days'  notice  in  writing 
shall  be  given  to  the  vestry  or  board  by  the  person  intend- 
ing to  build  or  rebuild  audi  bouse  or  building,  or  to  make 
such  drain,  and  every  such  foundation  shall  be  laid  at 
such  level  as  will  permit  the  drainage  of  such  house  or 
building  in  compliance  with  this  Act,  and  as  the  vestry  or 
iKMtrd  shall  order,  and  snch  vestry  or  district  board  shall 
make  their  order  in  relation  to  the  matters  aforesud, 
and  cause  the  same  to  be  notified  to  the  person  from 
Tvhom  such  notice  was  received  within  seven  days  after 
the  receipt  of  snch  notice,  and  in  default  of  snch 
notice,  or  if  such  house,  building,  or  drain,  or  branches 
thereto,  or  other  connected  works  and  apparatus,  or 
water  supply,  be  begun,  erected,  made,  or  provided  in 
any  respect  contrary  to  any  order  of  the  vestiy  or 
board,  made  and  notified  as  aforesaid,  or  the  provisions 
of  this  Act,  it  shall  be  lawful  for  the  vestry  or  board 
to  cause  such  honse  or  building  to  be  demolished  or 
altered,  and  to  cause  snch  drain  or  branches  thereto, 
and  other  connected  works  and  apparatus  and  water 
supply,  to  be  lelaid,  amended,  or  remade,  or  in  the 
event  of  omisnon,  added,  as  the  case  may  require,  and 
to  recover  the  expense  thereof  from  the  owner  thereof 
in  tlie  manner  hereinafter  provided." 

It  was  admitted  that  a  notice  to  the  board  had  been 
Jiosted  by  the  pit.,  but  had  not  been  received  by  the 
board,  and  that  the  pit.  began  digging  the  foundation 
of  his  house  within  five  days  from  the  time  at  which 
be  alleged  he  had  sent  his  notice  to  the  defts.  He 
I>rooeeded  with  his  honse  till  he  bad  reached  the  second 
storey,  when  the  defts.  sent  their  surveyor  and  thirty 
men,  who,  without  any  notice  to  the  pit,  demolished 
the  house  and  then  went  before  a  magistrate  and 
compelled  hun  to  pay  the  expense  of  so  doing. 

It  was  also  admitted  that  the  house  was  pulled  down 
for  want  of  notice,  and  not  becanse  of  any  breach  of 
(he  Act  of  ParUament ;  and  it  was  agreed  that  the 


amount  of  the  damages  should  be  determined  in  null 
manner  as  the  court  or  judge  might  direct,  if  thej 
were  of  opinion  that  the  defts.  were  liable;  ind  a 
verdict  to  be  entered  for  the  pit.,  subject  to  thii 
arrangement 

A  rule  having  been  obtained,  on  the  ground  that  tli« 
defts.  were  justified  by  the  76th  section, 

Denman,  Q.  C.  {Prentice  with  hfan)  now  showed 
cause,  and  cited 

Dr.  Butler's  fae,  1  Str.  S57 ; 

Barper  v.  Carr,  7  T.  B.  270  j 

Painter  v.  The  Livtrpool  Oil  Gat  Campmg,  i  A. 
&  E.  433 ; 

R.  V.  Bwn  and  another,  6  T.  B.  198 ; 

Hammond  v.  Bendgshe,  13  Q.  B.  869 ; 

Tinkler  v.  Wandsworth  Board  of  Works,  27  L  J. 
342,  Gh. ; 

Pofiar  Board  of  Works  v.  Kmght,  S8  L  J.  S7, 
H.G.; 

Clothier  v.  Webster,  31  L.  J.  816,  C.  P. 
Bovill,  Q.  C.  and  IMinson,  in  support  of  the  nie, 
contended  that  the  defts.  were  jastified  imder  the  76th 
section,  and  that  they  could  not  tell  whether  the  hooat 
had  been  properly  biult  without  pulling  it  down.  Thej 
referred  to 

Bonnaker  v.  Evatu,  16  Q.  B.  162 ; 

Paley  on  Convictions,  69 ; 

Se  Hammersmith  Rentcharge,  4  Ex.  87. 
Eble,  C.  J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  This  was  an  action  of  treepais  for 
demolishing  a  honse,  and  the  ground  of  defence  bai 
been  onder  the  76th  section  of  the  18  <i  19  Viet, 
e.  120,  and  by  that  section  it  is  enacted  [he  read  th< 
section].  The  vestry  say  that  no  notice  was  pta, 
and  therefore  they  demolished.  The  contention  of  the 
pit.  is,  that  the  powers  granted  by  that  statute  an 
subject  to  the  principle  that  no  man  is  to  be  deprived 
of  any  part  of  his  property  witbont  an  opportusit; 
being  afforded  him  of  being  beard.  The  district  boaij 
say :  "No  notice  has  been  given,  and  we  have  a  liglt 
at  any  time  to  demolish,  without  any  delay,  and  with- 
out any  notice  to  the  owner."  It  is  clearly  a  power 
carrying  with  it  enormous  conseqnenoes,  and  it  wonlii 
apply  to  any  house,  though  quite  completed,  and  it 
any  time  of  the  day ;  and  it  seems  to  me  that  it  is  > 
power  that  may  be  carried  to  a  most  pemioiona  ex- 
tent, and  ought  to  be  qualified  by  the  restrietioa 
which  this  court  is  going  to  put  npon  it.  The  beard 
must  give  notice,  to  enable  the  party  concerned  to  be 
heard  ;  he  may  have  many  reasonable  excuses,  and  I 
cannot  see  any  disadvantages  that  the  board  wonU 
suffer  by  allowing  him  to  be  heard,  but  I  can  see  grot 
disadvantages  that  might  arise  by  the  adoption  of  an 
opposite  conrse.  I  do  not  rest  my  judgment  solely  oo 
the  fact  that  the  powers  of  the  board  are  in  their 
nature  judicial ;  the  authorities  collected  in  the  jud|- 
ment  of  Parke,  B.,  in  the  Hammersmith  case,  4  Ex. 
96,  show  that  no  man  ought  to  be  deprived  of  bis 
property  without  an  opportunity  of  being  beard. 

WnxKS,  J. — I  am  of  the  same  opinion.  I  think 
that  a  tribunal  empowered  by  law  to  affect  the  property 
of  her  Majesty's  subjects  must  give  the  party  intereited 
an  opportunity  to  be  heard.  You  must  look  at  tie 
analogy  which  exists  between  this  and  other  tribmuls, 
and  at  the  powers  which  it  exereises.  Theee  powers 
conust  in  removing  certain  excresoenoea  which  may 
arise  in  the  public  streets  so  as  to  insure  the  health  of 
the  inhabitants ;  they  are  to  be  exeroiBed  m  rem,  and, 
with  respect  to  nuisances,  the  board  exercisH  the 
particular  powers  of  a  court  of  very  high  jurisdiction— 
a  power  to  remove  the  nuisance.  I  think  it  is  clear 
that  judicial  powers  are  exercised  by  the  board ;  the 
Act  speaks  of  coming  nnder  the  jorisdiotion  of  the 
board.  The  object  of  the  notice  is  umply  that  the 
bosrd  should  have  the  option  of  directing  how  the 
work  should  proceed.    If  no  notioa  is  given  the  partj 
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eooMmed  may  sboir  that  he  did  the  best  in  hi>  power 
to  gin  notice,  hot  that  he  failed  tbrongh  the  default  of 
t  third  penom  whom  he  did  hie  best  to  control.  Now, 
thve  is  an  i^pwl,  not  to  any  tribunal  in  its  oatore 
Dort  jadidal  thaa  the  local  board  of  works,  bat  to  the 
netiDpalitan  board;  nothing  can  be  more  clear  than 
that  the  Lqpalatare  thought  that  what  was  to  be 
btard  before  the  load  board  was  worthy  of  an  ap{ieal, 
ui  therefore  w»  worthy  to  b«  beard.  Now,  the 
board  are  not  only  empowered  to  demolish  the  house, 
bot  the  party  offending  is  to  pay  the  costs,  and  it  is 
deer  that  the  jnatices  oonid  not  proeeed  nnder  the 
ilStkasetioato  enfofoe  this  without  haring  the  pers«n 
before  them,  and  then  is  •  oonuoon  law  obligation  on 
tht  bend  to  gin  the  person  intarested  an  opportunity 
(f  being  beard  beftm  they  proceed  to  demolish;  this 
Ibey  did  not  do,  and  I  am  of  (^inioii  that  tUa  nrdict 
■«{bt  to  staad. 

Btus,  J. — 1  am  of  the  same  opinioo.  This  is  a 
am  in  which  th*  board  of  ^otkt  han  pnUed  down  a 
bucN  and  thrown  the  oiiaigft  on  the  jAu,  without  any 
aoties  whaterar,  and  they  hare  giren  him  do  oppor^ 
tsaify  of  being  beard,  and  I  am  of  opinion  that  they 
Mted  wrong,  wfaetlier  they  acted  judicially  or  minis- 
urially.  I  am  of  opinion  that  they  acted  judicially, 
lod  en  the  anihoiity  of  a  number  of  oases;  though  the 
ttttnte  has  not  diraotly  proridad  for  it,  the  common 
Itw  wm  supply  the  defioiency  and  will  not  allow  a 
penon  to  be  punished  without  being  heard.  If  they 
Mtsdjidieiallj,  they  ban  acted  contrary  to  the  whole 
eamntof  casea;  and  if  they  acted  ministerially,  they 
bire  acted  unjuatly,  and  exceeded  their  powers. 

Kiatucs,  J. — I  am  entirely  of  the  same  opinion. 
Tbe  board  of  worki  han  to  exercise  a  discretion  and 
I  fsiy  important  diaention,  and  they  are  bound  to 
bear  the  party  oancemed,  in  order  that  they  may  be 
>U«  to  form  a  correct  opinion  as  to  what  they  ought 
to  do.  Suppose  ha'  had  appeared  before  the  board, 
tti  laid,  "  I  did  not  pre  yoo  notice,  bat  the  house 
ha  been  bnilt,  and  the  drains  arranged  in  full  con- 
(•raity  with  tlie  statute,"  could  it  for  one  moment  be 
■id  that  the  board  of  works  had  a  light  to  poll  down 
ft«h<wse?  Suit  dinAmrgtd. 

Friday,  April  24,  1863. 
SOUTHAKPTOS   DoCK  COHPAirr  O.  HiLt. 
*>«<Ja«i(>to«  Dock  Compmy—6  Will.  4,  c.  29  (local 

and  perionat). 

Bj  Kd.  149  of  6  WilL  4,  e.  29  Qke  Southampton  Dock 

Ctfauf's  Ad)  it  it  enaeled  that  the  compaag  thall 

'•ie  or  reestw  for  evtrg  artiet*  of  goods,  vara, 

•*  tureHamdit  whaltotver,  wAtcA  thaU  be  loaded  at 

li*  taid  dock  premitet,  such  rates,  reatt,  or  tumt 

It  txeeeding  Vtoee  specified  and  set  forth  in  the 

tdtdide  to  this  Act  annexed,  for  wharfage,  ^c,  and 

All  the  eoa^xmg  thaU  lake  and  receive  for  every 

ertiele  of  goods,  toares,  or  merchandise  not  partieu- 

lansedandset/orthinlhe  schedule,  such  sum  as  shall 

ie  equal  to  the  rate  or  sum  rated  or  affixed  on  goods, 

Wv,  or  •ureAamJise  of  a  similar  nature,  pack' 

egt,  table  and  quaUtg  to  those    specified  in  the 

idsdele: 

Bdd,  that  th»  cempang  have  no  power,  under  this 

Act,  to  make  an  ad  valorem  charge  upon  any  articles 

ao<  ucladed  in  tho  schedule  or  that  have  no  par- 

tiadar  resmblanee  to  aitg  so  included, 

This  was  an  action  tried  before  Willea,  J.,  at  Onild- 

°^  whea  a  nrdict  was  taken  for  the  plL  for  40«., 

'■>l>j<ct  to  the  opinion  of  the  court,  whether,  under 

the  8aathampton  Dock  Act,  the  pits,   had  power  to 

■ebs  say  such  charge  for  wharfage  aa  was  claimed, 

Tb«  BOtion  was  broogbt  for  money  payable  for  tolls, 
^"^  docs,  and  wharfage  of  two  Taluable  packages, 
Uadad  at  SMthampton,  which  contained  a  Jewelled 


looking-glaas  and  a  jewelled  stereoscope  bebnging  to 
the  Saltan.    The  ralue  of  the  two  was  72O0t. 

Lush,  Q.C.  (r.  Jones  with  him),  for  the  pita.,  con- 
tended that  there  was  nothing  in  the  schedale  of  toll» 
and  dues  authorised  to  be  taken  under  the  Sonthamptort 
Doek  Act  which  oonld  tpfij  to  these  packages,  as  they 
were  exceptional,  being  neither  bullion  nor  fumitare, 
but  being  costly  artidea  studded  with  diamonds  and 
other  precious  atones,  and  therefore,  aa  they  wei*  of 
such  value,  tha  company  had  only  charged  what  was 
raaaonable. 

Montagu  Smith,  Q.C.  (B.  Jamie  with  him),  for  th»- 
dsfl.,  contended  that  by  aeot.  149  of  6  Will.  4,  c.  29, 
the  company  were  entitled,  if  the  articles  were  not 
mentioned  in  the  sohednla,  to  charge  the  same  aa  they 
would  for  artidea  "  likest  to  them  in  natnre,  packag*,. 
nine  and  qualify,"  and  that  aa  ballion  and  amethyst*, 
for  which  Is.  6d.  per  package  waa  charged,  wars- 
"  likest"  to  the  artiole*  in  queation,  that  sum  of  ML 
waa  exceasin. 

Eble,  G.  J. — In  this  case  the  charge  was  mad*- 
upon  the  ralaa  of  the  article,  and  there  is  no  doabt  the- 
dock  company  ought  to  be  compensated  in  some 
meaaure  according  to  the  nine  of  the  article  and  th» 
risk  they  inonr.  Tbeae  artidea  were  of  great  raina,. 
and  I  think  the  charge  was  a  reasonable  one  according 
to  their  value.  The  question  before  us  is,  whether, 
under  the  149th  section  of  the  Southampton  Dack 
Company's  Act,  they  had  a  right  to  charge  a  aom 
exceeding  the  senral  sums  set  forth  in  the  schedule. 
It  is  clear  that  if  these  articles  had  been  down  in  the- 
schedule,  they  oonld  only  bare  charged  the  sums  set 
opposite  to  tbem,  and  no  more.  Bat  one  of  these- 
articles  waa  anch  as  had  never  been  exported  before  ;. 
it  was  a  looking-glass  in  a  frame  set  with  precioos 
stones,  and  waa  not  enumerated  in  the  achednle.  That 
being  so,  the  company  are  empowered  by  the  149th' 
section  to  charge  the  same  as  they  would  for  article* 
"  likest "  to  tliem  in  nature,  package,  value  and 
quality ;  but  there  is  nothing  in  the  statute  to  entitla 
the  company  to  make  an  ad  valorem  charge.  I  caimot 
but  think,  however,  that  this  charge  was  a  reasooabla 
one,  and  I  have  done  all  I  can  to  find  something  in  the 
Act  of  Parliament  to  support  the  company  in  it ;  but 
not  having  been  abbs  to  do  so,  the  rule  most  be  mad» 
absolute  to  enter  the  verdict  for  the  deft. 

Bute  aieoluti.. 


CBOWN  OASES  KESEBVEB. 

Reiwrted  b/  Jorh  Tboxfsoh,  Esq.,  Barrlster.«t-Law. 

Saturday,  April  25,  1863. 

(Before  Pollock,  C.  B.,  Wiqiitmas  and  Williams,. 

JJ.,  Mabtis,  B.  and  Keating,  J.) 

Rbo.  v.  Wiluam  Burgess. 

Larceny — Ownersh^^— Co-operative  soaety — Febmiout 
taking  bg  member. 

Upon  the  trial  of  an  indictmentfor  Healing  the  money, 
of  B.,  it  was  proved  thai  B.  received  the  money  as 
the  servant  of  a  co-operative  society,  of  Khich  the 
prisoner  was  a  member,  for  the  stUe  to  membors  of 
goods  provided  by  the  common  fads,  and  that  B.. 
was  accountable  to  the  treasurer  for  the  money  so 
received.  The  money  was  marked  and  put  into  a 
till  under  B.'t  charge,  from  uMch  the  priioner 
clandestinely  look  it  : 

Held,  that  B.  was  sufficiently  possessed  oj  the  money 
to  sustain  a  conviction  for  larceny  of  the  money, 
although     the  prisoner    waa    a    member    of  the 
society. 
Case  reserved  for  the   opinion  of   this   Court  by 

Hellor,  J. 
The  prisoner  was  convictod  before  me  at  the  last 

assizes  at  Chestor,  of    stealing   5t,,  alleged  in   one 

count  to   be  the  money  of  David  Bancioft,  and  in  tbe 
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Chuuchwauobks  of  St.  Margabbt's  r.  Chubchwabdkns  of  Hincklet. 


W-B. 


second  ooont  to  b«  ths  mone/s  of  the  Stockport  In- 
dustrial tod  Equitable  Co-opentiTe  Societj. 

There  was  evidence  that  the  Stockport  Indns- 
trial  and  Eqnitable  Co-operatiTe  Society  was  dal;  en- 
rolled, bnt  there  was  no  evidence  that  trustees  had 
been  appointed  porsoant  to  ths  18  &  19  Vict.  c.  63, 
8.  18. 

The  proceeds  of  the  sodety  consisted  of  the  paj- 
menta  of  the  members  in  respect  of  shares  held  by 
them  therein ;  and  the  affairs  were  managed  bj  a 
committee  of  shareholders,  of  which  the  prisoner  was 
a  member ;  and  nnder  their  soperintendenee  the  actual 
duties  of  management  were  performed  by  a  general 
manager  and  a  treasorer. 

The  society  occupied  sereral  sites  of  premises  as 
stores  for  goods,  which  were  prorided  from  the  funds 
contribnted  by  the  members,  and  the  goods  were  sold 
to  the  members  of  the  society. 

The  New  BoAe-laoe  Store  waa  nnder  the  eare  of 
David  Bancroft,  a  boy  aged  thirteen,  and  it  was  his 
duty  to  sell  the  goods  at  the  store ;  and  each  day  before 
shutting  up,  the  treasurer  called  at  the  store,  stated  an 
account  with  Bancroft  of  all  moneys  reoeired  by  the 
latter,  giving  to  Bancroft  a  duplicate  of  such  account 
for  his  protection,  and  keeping  the  aooonnt  in  a  1>ook 
belonging  to  the  society. 

On  Christmas-eve  the  aooonnt  had  been  settled  as 
usual;  bat  at  the  store  was  kept  open  after  such 
settlement,  II.  I4s.  6d.  was  received  by  Bancroft,  and 
not  paid  over,  bnt  remained  in  the  till. 

The  prisoner  had  occasionally  called  at  the  store  to 
assist  Bancroft,  as  he  said ;  and  in  consequence  of  sus- 
picions entertained  by  other  members  of  the  committee, 
one  of  them  on  Christmas-day  proceeded  with  Ban- 
croft to  the  store,  and  having  taken  the  money  and 
marked  a  portion  of  it,  they  then  restored  the  money 
to  marked  to  the  till. 

On  the  opening  of  the  store  on  the  26th  Jan.  the 
prisoner  called  there,  and  whilst,  as  he  supposed,  the 
attention  of  the  boy  Bancroft  was  oecnpied  in  the 
bnsiness,  the  prisoner  was  seen  by  a  person  secreted  for 
the  pnrpoie  of  observing,  to  take  two  half-crowns  of 
the  marked  money  from  the  till,  and  pnt  them  into  his 
pocket  and  go  away. 

Mr.  Giffvd,  oonntel  for  the  prisoner,  objected  thst, 
as  the  prisoner  was  a  member  of  the  society,  and  a 
shareholder  in  the  funds,  he  could  not  be  convicted  on 
either  ooont 

That  the  poaaession  of  Bancroft  was  the  possession 
of  the  society,  and  that  the  possession  of  the  society 
was  the  prisoner's  possession  in  common  with  the  other 
members* 

I  overmled  the  objection,  and  the  case  went  to  the 
jnry  on  the  facts,  and  the  prisoner  was  convicted,  but 
I  postponed  the  judgment  and  discharged  the  prisoner 
on  his  own  leoognisaoce  to  appear  and  receive  aentence 
when  called  upon. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal  whether  the  prisoner  was  rightly  convicted, 

JoBH  Melu>8, 

No  oonntel  appeared  on  either  side. 

Pollock,  C.B. — We  are  all  of  opinion  that  David 
Bancroft,  who  was  employed  at  a  store  kept  by  the 
oo-operative  sodety,  to  sell  the  goods  there,  and  who 
had  charge  of  a  till  there  from  which  ils.  was  stolen  by 
the  prisoner,  and  who  was  aceonntable  for  the  money, 
was  sniSciently  possetied  of  the  money  ttolen  to  tns- 
tain  the  conviction  of  the  prisoner — the  indictment 
alleging  the  money  to  be  the  money  of  David  Ban- 
croft- although  the  prisoner  was  one  of  the  subsoribera 
to  the  co-operative  society. 

The  rest  of  the  Court  concurring, 

ConvicUon  ofirmtd. 


00T7BT  OF  aXTEEITS  BENCH. 

Beported  by  JOBv  Thompsov,  T.   W.  B^Dmsai,  sad 
C.  J.  B.  HaarsLn,  Eaqrs.,  Btnttlaii.at-Law. 

Saturittf,  April  35, 1863. 
Beo.  on  the  proteention  of  The  CuuKCHWAaoBt. 

AMD  OtEBSEBBS  OF  TBB  PoOB  OF  TUB  PaUSH 

OF  St.  Haboabet's,  Lqcestbb,  v.  The  Cbdbcb- 

WABDBHS    AHD    0tBB8EBB8     OF    THE    PoOB  OF 

THE  Pabish  of  Hisoklet,  Lkicesteb. 
SaUlemml — Apprtntiomk^  deed^StoomUrg  triimci, 
Tk*  ordmaty  nU»  it,  tkcU,  to  aiiwil  seeonJary  aUaut 
qf  a  dead  of  <^praitieulnp,  proof  AoM  btfiK» 
that  a  searth  ha  beat  muU/lfr  Ol4origiial  imln 
mat  among  Ike papen  both  <)ftht  matlir  miit 
apprtntiee.  WTten,  kowmtr,  more  tka»  lalf  nmn 
had  elapied  rinet  a  deed  of  ayjii  t»twitkif  iut 
expired,  and  vkm  it  teat  Aow»  tkat  a  frwim 
search  had  been  made,  awtong  the  papen  if  a 
deeeaied  ttppre»tiee,far  tie  deed: 
Beld,  that  a  eomUerpart  teat  proper})  admiuii  et 
teeondarg  eridenee  of  itt  eontentt  to  prove  a  mUk- 
ment  bg  t^pprentieeMp,  without  Aawinj  that  (k 
papert  of  the  mailer  had  alto  been  examinei,  or 
the  pretrmptionm)uldbe,a/teriolongaperiod,Att, 
Of  the  apprentice  vae  alone  interteled  in  the  prem- 
voOon  of  the  deed,  the  imtrumenl,  if  not  fimi 
Mnih  him,  vxu  lost. 

This  was  an  appeal  aguntt  an  order  of  two  joitieet 
of  the  bofonich  of  Leieetter,  under  the  provisiooiof 
the  16  &  17  Viet  o.  97,  adjudging  Thomaa  Wsltoe, » 
pauper  Innatio,  to  be  legally  tettleil  in  the  parish  of 
Hinckley,  Leicester. 

The  appeal  was  tried  at  the  quarter  aessioiitof 
Leioester,  on  the  9th  April  1861,  when  the  court  cos> 
firmed  the  order,  subject  to  the  opinion  of  the  Court  of 
Q.  B.  on  the  following  ease : — 

Thomas  Walton,  the  pauper,  now  aged  eight  yean, 
is  son  of  Thomas  Walton,  of  the  aaid  boroogh  of 
Lncester,  framework  knitter.  Thomas  Walton  tbe 
father  baid  not  gained  a  settlement  in  his  own  right  ia- 
any  parish.  The  tud  Thomas  Walton  the  father  has, 
however,  a  derivative  tettlement  in  the  pariih  of 
Hinckley  from  his  fiither  Samuel  Walton,  who  ditd  ia 
Leicester  in  March  1858,  at  the  age  of  seventy-seves. 
It  was  alleged  that  Samoel  Walton,  when  of  ths  sp 
of  fourteen,  was  bound  apprentice  by  indenture  to  osr 
Thomas  Blakesley,  of  Hinckley,  and  that  ha  semd 
Thomas  Blakesley  and  inhabited  in  the  parish  for  forty 
days  and  npwtrdt,  nnder  the  taid  indenture,  and  did 
not  gain  any  subsequent  settlement  elsewhere. 

On  behalf  of  the  reaps.,  to  prove  the  ^preotieesbip, 
the  parish  clerk  of  Kenilworth,  Warwickdiire,  was 
called,  who  produced  from  the  parish  chest  a  doeanwat 
which  purported  to  be  a  counterpart  of  an  indenton 
of  apprenticeship  made  on  the  13th  July  1791,  br 
which  the  pansh  authoritiea  of  Kenilworth  boood 
the  taid  Samuel  Walton  as  apprentice  to  Tbomii 
Blakesley.  It  wstnot  executed  by  the  churchwarden* 
of  Kenilworth.  The  admission  of  this  doooment  wti 
objected  to. 

The  resps.  then  called  Elisabeth  Walton,  the  vido* 
of  Samuel,  in  order  to  prove  a  sesrch  for  the  origioil 
indenture.  She  produced  some  papers  which  bid 
belonged  to  her  deceased  husband,  and  twoie  tbit 
these  were  all  her  husband's  papers  whioh  had  eoiu 
to  her  hands  at  his  death,  and  that  her  husband,  is 
the  believed,  bad  no  other  papers ;  and  among  theae 
papers  no  indenton  was  found. 
No  other  search  in  aay  other  qntrter  vras  shown. 
To  this  it  was  objected  by  the  appt.,  that  the  appren- 
tice's home  was  not  a  probable  place  of  deposit,  and  thst 
any  seareh  among  the  papers  of  a  parwh  apprentice 
was  useless,  and  that  sufficient  search  for  the  origiul 
doctimeot  had  not  been  thown.    The  tetiiani,  bo** 
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mr,  admittad  the  doooowat  u  eridonoa  of  the  ippnn- 
(ndupiUdMoflnned  the  Older  sobjtot  to  the  opinion 
of  tlw  tout  «f  to  whether  they  were  right  in  reoeiTiiig 
Oeindoitara  w  eridenob 

If  (ke  ooort  ihoold  be  of  opinion  that  the  said  in- 
iatan  wia,  onder  the  ciroanutauoaa,  admiadUe  for 
tU  paipote  of  proring  the  apprantioeahip,  then  the 
order  to  be  confinniid ;  if  they  ahoold  be  of  a  contrary 
opiiiioo,  then  the  order  to  be  qnaahed. 

UimUl  in  support  of  the  order  of  sessions. — Soffi- 
deit  search  wsa  made  fw  the  orignal  deed  to  Iv  the 
tedadon  for  the  reception  of  aeoondarj  eridenoe  of 
ib  ooatents.  There  is  no  anthorit;  whi(^  definea  ao- 
eaiatd;  the  proper  place  for  the  preeerration  of  an 
Jmlentsre  of  apprenticeahip.  The  text-boola  state 
tJut  it  shonld'be  songht  for  among  the  papers  u  well 
of  the  master  aa  the  apprentice ;  battbejr  also  add  that 
atricter  inquiry  should  be  made  with  the  latter  ;  and 
tlie  natoral  and  logical  reaaon  for  this  difierenoe  is 
gino  kj  Abbott,  C.  J.,  in  Bnutter  t.  Stadl,  S  B.  & 
iU.  299,  in  the  faet  liiat  the  apprentice  is  interested 
in  the  preservation  of  the  inatroment  as  useful  here- 
ifier  in  pracariog  a  settlement  In  Btg.  t.  Fordiag- 
Mn  37  L-  J-i  N.  S.,  290,  M.C.,  this  court  prssomed, 
•fter  tiie  lapse  of  siz^  years,  that  an  apprentice  deed 
iad  ezided ;  and  admitted  aeoondary  cTidence  of  aet- 
tieiMit  by  apprenticesiiip  from  other  sources.  A 
amilar  presumption  will  be  drawn  here.  Besides,  the 
whole  matter  is  one  for  the  sessions  primarily  to  decide, 
ad  the  court,  adhering  to  their  rule  in  Btg.  y.  S^pron 
BUl  U.  St  Bl  96,  wiU  not  disturb  the  dsdsion 
nilaB  they  are  perfectly  satiafied  that  the  latter  were 
wning. 

C.  a.  MermaAer  for  the  apps.— The  search 
ien  was  imperfect.  It  should  also  have  been 
extended  to  the  papers  of  the  maater.  It  is  so  laid 
dnn  in  Taylor  on  Evidence,  p.  388,  that  in  the 
>t*eDce  of  decisive  testimony  both  places  should  be 
ouuned.     Hq  also  referred  to 

Rez  V.  Casthtm,  6  T.  B.  236  ; 
Bex  V.  Z>eaiM>,  7  B.  &  C.  620. 
Cbomptoh,  J.(a)— The  queetion  is  whether  suffi- 
cient search  biw  been  made  for  the  original  document 
to  admit  secondary  evidence  of  its  contents.  I  do  not 
Me  my  way  to  saying  that  the  sessions  were  wrong  in 
i^Bii^g  snch  evidence;  although  I  entertain  con- 
ndetaUe  doubts  on  the  point.  I  agree  with  what  my 
late  brother  Maule  said,  in  the  case  of  HdU  v.  Ball, 
3  M.  &  G.  247,  "|j»t  an  expired  indenture  oi 
appnaticesbip  sometimes  remains  with  the  master, 
sometimes  with  tlie  apprentice.  At  the  same  time  it 
ii  mndi  more  probable  that  the  custody  would  be  with 
the  ^mreotica.''  I  think  also  that  the  observation 
Dade  by  Lord  Tenterden  in  Breatler  v.  Seudl,  3 
B.  &  Aid.  299,  is  most  reasonable,  "  that  an  inden- 
ture of  apprenticeship  may  be  useful  after  the 
efprenticeahip  is  expired  to  entitle  the  party  to  the 
findom  of  a  corporation,  or  to  ezerdse  a  trade,  or  it 
Day  be  evidence  of  his  settlement:  any  of  these 
leasons  may  induce  a  person  to  take  care  of  such  an 
isatnmient  j  "  while  there  would  be  no  ground  for  the 
maater  retwaing  it,  and  he  woold  probably  destroy  it. 
The  papers  <^  the  apprentice  ther^ore  would  be,  after 
(he  expiration  of  the  service,  the  primary  and  most 
■■atoiil  place  of  search.  At  the  same  time  the  rule 
abosld  ordinarily  be  observed,  that  all  places  where 
a  document  is  Ukely  to  be  should  be  searched  before 
aecoodaiy  evidence  be  given  of  its  contents.  I  have 
••taitained  doobta  of  the  propriety  of  the  decision  of 
the  saanoas,  but,  aa  my  brotlrars  hold  a  dear  opinion 
the  other  way,  I  shall  not  dispute  it. 

BLacxBtnui,  J. — I  think  that  the  only  question  is 
wbetl^  sufficient  search  has  been  made  for  the  origiiul 


W  Cockbnm,  OJ.  waa  absent  at  the  Court  of  Criminal 
[Mas.  Cas.— Vou  IL] 


indenture.  How,  to  determine  thia,  it  must  be  shows 
that  the  searab  baa  been  made  what*  the  inatmment 
woold  most  probably  be.  It  ia  for  the  praaiding  judge 
to  deeide  methar  reaeonahla  avid«Dos  baa  been  given 
to  satisfy  his  mind  that  the  doomient  haa  bean  Mt ; 
but  it  ia  also  a  n^ed  qnestimi  of  law  and  fast  whioh 
the  court  can  subsequently  review.  Now,  to  aaoertain, 
in  the  present  instanee^  whether  there  was  rsMonaMs 
evidence  to  satiafy  tha  mbida  of  tlia  ■amben  «f  the 
ssaainna  lAo  haairdthis  oaae  that  the  indaotore  waa 
lost,  we  must  look  at  the  £scta.  It  ^peam  that  io 
Sxt  back  M  the  year  1791  the  aervica  ot  the  appm- 
tiee  b^an.  Whan  the  aavan  yaaia  had  aspiMd,  where 
wooUthedeedbe?  While  the  dead  waa  k  aaatance 
and  daring  the  eunenoy  of  the  aerviae,  it  would  be  m 
the  custody  of  the  auiter.  But  after  the  period  of 
apprenticeship  had  psssed  the  interest  to  praaerrs  the 
instrument  became  veeted  in  the  qipraotioa)  in  order 
that  he  night  at  soms  later  dale  avi^  himaelf  of  it  to 
procure  a  aettlemwit  I  find  thia  ao  laid  down  ia  Mr. 
Taylor's  Treatise  co  Evidence,  a.  40^  p.  S88,  where 
be  says,  "An  expired  indenture  of  apprai^ioeahip 
remaina  sometimaa  with  the  maater  and  sometimes 
with  the  appieotice,  but,  as  the  apprentice  appears 
to  have  the  greateat  intareat  ui  ita  prsservatioo, 
stricter  inquiry  should  be  made  of  him  than  the 
master;  uioogb,  in  the  abaenoe  cf  positive  proof 
raepecting  the  possession,  sesrch  should  be  iiistitnted 
among  t^  papers  of  both."  Now,  if  thia  qtieation  had 
ariaen  immediately  after  the  ezpiratioa  of  the  eervice, 
it  would  have  bean  right  to  searsh  among  the  papers 
of  the  master;  bat,  when  sizlj-three  yesrs  have 
passed,  the  preeumption  ia  so  strong  that,  if  the 
master  had  not  banded  the  docnment  ■«ver,  he  had  da- 
stroyed  it,  and  that  the  document,  therefore,  if  aot 
found  in  ^e  custody  of  the  apprentice,  waa  lost,  that 
the  judge  or  the  aeesiana  might  have  thought  that  the 
proof  of  ita  absence  from  t^  papers  of  the  latter  waa 
sufficient  to  satisfy  their  minds  of  its  loss,  and  to  ad- 
mit secondary  evidence  at  ita  coutenta.  We  aA  not 
neoeaaariTy  bound  by  the  decision  of  the  jostioes;  but 
I  think  that  there  waa  reasonable  evidence  to  justify 
the  conclusion  at  which  they  arrived. 

MklloK,  J. — ^To  satisfy  ourselves  that  a  reason- 
able search  has  been  made,  we  must  inquire  into  the 
nature  of  the  document  offered  in  evidence.  Now,  I 
agree  in  thinJdng  that,  had  the  inquiry  ariaen  imme- 
diately after  the  expiration  of  the  apprenticeehip,  wi 
should  not  have  been  satisfied  unices  a  search  had  been 
made  in  both  places ;  but  so  long  a  period  haa  passed, 
the  presumption  is  that  the  apprentice  would  have 
it,  or  that  it  had  been  destroysd.  We  an  at  liberty, 
certainly,  to  nview  and  correct  the  decision  of  the 
sessions ;  but,  in  doing  so,  we  must  be  satiafied  that 
a  reaeonahla  inquiry  hM  net  been  mads.  I  think  that 
in  this  case  a  reasonable  inquiir  haa  beeai  made,  and 
that  the  sessions  wen  right  m  ue  conolneion  to  which 
they  have  come.  Order  iff  muiemt  oinfirimd. 

EvAKs  (app.)  9.  Bomuiiu.  Aim  omBs  (lesps.) 
25  4  26  Via.  0.  114,  a.  i—PooMtg  Act—Vidceafti 
purniU  ofgama — Unlmoful  uie  of  gnu  or  nett/or 
kSUag  cauftalang  gam. 
The  and  ses(w»  (/  (Ae  S5  #  36  Fact  a.  114,  a  8, 
providn  that  a  eoiutdUe  nag  amst  cmg  ptrton 
vhom  ht  moj/  have  good  ooeus  to  nuptal  ^coming 
Jrom  emg  Imd  loiers  ha  ihall  have  been  maujyif 
aa  seorcA  or  purtmt  of  game,  or  haeiag  amg  gam» 
mtlanofuila  obUmed,  or  oajr^iat,  tut,  or  engine  tued 
forUmkulmga»itaimgofgam»,  amdmug ttmmom 
him  before  two  fmtioui  emi  that  if  $meh  pertam 
thaU  have  obtamtd  meh  game  bg  milaui/hllg  going 
on  ang  Umdimmamk  or fmrnU i^ game,  or  riiaU 
have  need  mck  artidet  ai  t^/maSd/hr  mUnf^fallg 
hSUng  or  toting  game,  he  Ml  be  oonvietttt: 

2  H 
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NoBTH  LovooB  Bailwat  Oohpaht  v.  Pabuh  or  St.  Paxobas. 


Wa 


BM,  Ikal  it  it  u<a  neoanory  to  tie  oomrictitm  of  a 
penon  to  okarged  tkat  kt  $koM  be  thorn  to  have 
coms/hm  tome  l<md;  ami  that  the  yretmnptum  tff 
thatfiet  mag  be  draemfnm  the  tmromutmg  at- 


Tie  I 


\nere,  thereon,  Jbe  men  were  laien  at  rix  a.m.  on 
a  Smdag  montmg  on  a  higkioajf,  oanying  bagt  in 
tthieh  verefoimd  one  hafre  andjffleen  rabbiU,  and 
alto  with  leveral  neti  andttakei  utedfor  the/iuten- 
ing  down  qfihe  neti;  but  teen  not  proved  to  have 
bee»  on  oay  land  in  pmtnit  qfgame : 
BeU,  that  tUt  eontHhded  tujiaent  emdtnce  on  vhiA 
the  magiitrata  might  hcneoomticttdlhem  ofhanmg 
obtained  the  game  bg  unlaai/id^  90*^  o"  ^'''d  in 
learch  <{fgame,  or  o/haeing  tuei  nett  and  ttaket 
far  wioKfiiag  HUmg  and  taking  game. 
te  eate  <if  Brown  v.  Trnnv,  7  L.  T.  Sep.  N.  3. 
683|  eoi^finned. 

This  wM  ■  eiM  itatad  for  (ho  opinioD  of  tho  conrt. 
At  k  patty  sesmoni,  holdan  1^  Nortlumpton,  on 
iBt  Hot.  1868,  bdora  cartain  jnstiota  for  the  oonnty  of 
Northampton,  John  Bottarill,  Daniel  Earl,  John  Ayers, 
Joaeph  Barton,  and  Bichaid  Adama  (tha  reapa.)  were 
ohargad  by  a  certabi  information  of  Joaeph  Tany 
ETana,  one  of  the  inapaotoia  of  the  ooonty  polioa  (the 
np.)  that  they  on  the  26th  Oct,  at  the  pariah  of 
Har^ngitona,  in  the  aaid  ooonty,  wanaearabed  by  the 
and  app.  on  a  cotidn  highway  ealled  Oottoo-end,  ha 
having  good  oanae  to  anapect  Uie  aaid  reapa.  of  coming 
from  certain  landa  where  they  had  been  in  aearch  and 
pnrsnit  of  game,  and  having  in  thdr  poaaesiBon  game 
onlawAilly  obtained,  and  nets  need  for  nnlawfolly 
taking  game;  and  theia  being  then  fonnd  on  them 
aartain  gama,  to  wit,  one  hare  and  Bftaen  rabbita,  and 
alao  aaran  neta,  whioh  he  then  lawfdlly  aeiied  and 
detained,  and  prayed  that  they  might  ba  anmmoned 
to  answer  the  infbrmatton  and  complaint. 

Tha  aaid  app.  alated  that  about  ds  a.m.  on  Sonday 
morning  S6ui  OeL,  he  aaw  nine  men  coming  along 
ttia  bii^Wi^  carrying  bags;  that  he  aaanhed  them, 
and  found  in  the  b^  one  hare  and  fifteen  rabbits, 
and  alao  aereral  neta  and  atakea  naed  for  thepnrpose  of 
faatening  down  the  neta.  He  gave  no  evidence  of  their 
baling  entered  or  been  upon  any  land  in  aearch  or 
puanit  of  game,  or  of  nang  any  net  thereon,  and  he 
stated  that  he  had  none.  The  joatiaea  thought  that 
some  eridenoe  ahoold  be  given  of  their  having  un- 
lawftiUy  obtained  snoh  game  by  going  on  land  in 
aearoh  and  pnnuit  of  game,  or  having  used  the  neta 
(or  nnlawfolly  taldng  game,  and  dismissed  the  com' 
plaint. 

MarUtam  tat  the  app.— The  daoirian  of  tha  magia- 
tratea  is  emneona.  They  evidently  believed  the 
reapa.  guOty,  but  acquitted  them  £rom  a  miacou' 
oeption  of  the  statute,  IVoof  of  the  party  charged 
having  bean  actually  on  land  in  puiaoit  of  game  is  not 
saacmtisl  Tha  duum  was  foonded  on  the  Sb  &  36 
^net  «.  114,  a.  8.  (a)  The  language  of  that  Act 
haa  already  receivad  judicial  conitruotion  in  the 
raeant  CMa  of  Avm  v.  Tvner  in  the  C.  P.,  7  L.  T. 
Bep.  N.  S.  688,  when  Erle^  0.  J   held,  that  ita  pro- 


(a)  » *  16  Tlct  c.  114,  a  a:  "It  ahall  be  lawfal  for  any 
«wna<ab)e  or  psaoe  ofllosr  on  any  hl^way,  stnet,  or  pabUo 
place,  to  aeanh  any  peraoD  whom  he  may  taave  good 
eaoaa  to  aupeot  of  ooinlns  from  any  land  wnere  be  aball 
have  been  niilawfally  In  aeansh  or  pnraoit  of  game,  or  any 
panm  lUlng  or  abetting  sooh  panon,  and  navlnig  In  his 
poflMHioa  any  game  unlawfully  obtained,  or  any  gun, 
part  of  a  gnn,  or  net,  or  engtaiea  naed  for  the  kUUng  or 
taldng  game;  or  alao  atop  or  aeanih  any  cart  or  other 
conveyaaoe  In  or  npon  whloh  aaoh  constable  shall  have 
good  oaoae  to  aospect  that  any  (ash  game  or  any  sooh 
aaUole  la  oanried,  and  ahoold  there  be  toond  any  aach  game 
orartkde  oniiiohpenoD,  todetaintt;  and  ahall  aommon 
him  before  two  Jntttoea,  liid  If  sooh  peraon  ahall  have  ob- 
tained BDoh  gams  by  nnlawfolly  gang  on  any  land  In 
aeareb  or  pnrralt  at  game,  or  shall  have  naed  any  artlole 
aa  afonaud  for  nnlawtnOj  killing  or  taUnf  game,  be  BhaD 
te  ooDTtoted.** 


visions  permitted  the  preaumption  that  men  fouil 
nnder  cironmatancea  not  dissimilar  to  the  pnsmt 
had  been  on  land  in  pnimit  of  game  without  aotnil 
proof  of  their  having  been  there.  [CoouinBii,  C. 
J. — I  do  not  see  that  there  ia  any  information  chaigiiig 
the  oSenoe.]  The  magistrates  are  deairons  of  obtain- 
ing the  interpretation  of  the  Act  by  the  oomt  (or  tbsr 
guidance,  and  would  not  wish  the  case  settled  on  1 
technical  ground. 

CocKBUHN,  C.  J. — ^The  2nd  sectbn  authoriiei 
a  conatable  to  aearch  any  peraon  whom  he  may  ban 
gnrand  for  suspecting  of  coming  from  any  land  when 
he  haa  been  in  the  unlawfol  pursuit  of  game,  01  of 
having  game  unlawfully  obtained,  or  having  any 
implementa  used  for  lolling  game.  There  are  thai  two 
of  offence*  witii  which  nich  person  may  be 
charged,  and  on  proof  convicted.  The  first  is,  that  d 
unlawfully  going  on  any  landin  pnisoit  of  game.  Me* 
in  such  a  oaae  the  difficulty  would  always  atiae  of 
being  able  to  show  that  ha  had  been  on  some  Isnl  I 
agree,  therefore,  with  the  view  ezpreesed  by  Erie,  0.  J., 
in  Avioii  V.  TWner,  that  such  proof  is  not  necisnn, 
and  that  if  a  man  be  found  with  dead  game  at  an  est); 
hour  of  the  morning,  and  also  with  gims  and  neta,  tie 
inference  may  be  drawn  that  he  has  been  m  some  lud, 
without  showing  what  land,  in  the  unlawful  aeardi  ui 
pursuit  of  game,  lien  there  is  the  other  elaas  of 
offence,  that  of  nidng  any  of  tha  aitiolea  meotioBed 
in  the  nnlawfbl  killing  or  taking  of  game.  On  tiiii 
charge  a  mapatrate  may  act  without  embairaBOg 
himMlf  with  Uie  first ;  and  if  a  party  be  proved  to  be 
in  poeeeasion  of  game  at  an  early  btf>or  of  the 
morning  on  tha  hi^way,  and  alao  of  gniu  and  sen 
and  ouer  similar  implementa,  the  conchuioa  osf 
fairly  be  adopted  that  the  game  is  the  produce  of  ^ 
unlawful  emgdoyment  of  the  instrument*.  I  tUak, 
then,  that  thara  waa  evidence  on  which  the  joilicM 
mi^t,  in  the  ptaaent  inatacoe,  have  oonvioted  of  eiths 
offence,  had  thi^  bean  deriroos  of  doing  ao.  Buttben 
is  no  information  charing  the  crime,  and  I  do  not  at 
how,  had  they  come  to  an  unfavourable  deteimbistiai 
to  tiie  raapa.,  their  conviction  could  have  been  an- 
tained. 

Cboxftoh,  J. — ^I  am  alao  of  opinion  that  theie  wn 
sufficient  endence  to  have  enabled  the  magistratei  Is 
convict;  but  they  were  not  bound  to  do  so.  At  the 
first  examination  of  the  Act,  it  occarred  to  me  that  it 
required  that  the  actual  land  on  which  the  parties  had 
been  should  be  shown,  but  farther  reflection  has  led 
me  to  the  oondnaon  that  thia  is  not  indispensable,  and 
that  the  decision  of  the  Court  of  a  P.  is  right,  thats 
prestimption  may  be  drawn  from  surrounding  dreoo- 
atancea  of  the  partiea  havhig  bean  in  the  unlawfol 
pursuit  of  game,  without  proof  of  the  plaoa  where  thef 
had  carried  on  such  unlawful  pursuit.  But  the  infor- 
mation here  doea  not  charge  die  ofibnce. 

BtAOKBDBK,  J.  coneurnd. 

Hkllob,  J. — I  have  had  occamon  to  look  into  the 
Act  at  chambers,  and  my  fiiat  impression  waa,  that  to 
aatabliah  the  ofibnoe,  the  particular  land  ahoold  be 
specified.  But  subaeqnent  reflection  haa  altered  mj 
opinion,  and  I  think  that  the  inference  may  be  diawi 
from  the  anmnnding  facta  if  they  are  raffiaent  te 
raiae  a  reasonable  anspicion. 

The  CouBT,  after  aome  consideration,  declined  t« 
^va  any  judgment  either  for  the  nsft.  or  ^ip. 

Bko.  on  the  proaacution  of  Thx  Nobtb  LonxM 

Bailwat   CoKFAinr   v.   Tbi  Pabish   or  St. 

Paxcbas. 

Sailwas  eon^ang    Hateable  vahe—Pariih—mU. 

In  the  gear  1857  the  If.  L.  naOwof  Compangll 

deed  agreed  vUk  the  L.  md  B.  BcOeag  Comr 

jMsy  Oat  thtg  Ootdd  be  permitted  to  earrg  Mr 

over  the  line  ijf  tie  btltr,   o»  tie  cof 
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Q.B.] 


NOBIB  LoxDOv  Railway  OoxpAirr  o.  Pabuh  of  Sr.  Pasobas. 


[Q.  B. 


dUmdot  Aeg  ikoM  pag  tke  ntltott  on  tvety 

mgli  joweg  tidcet   of  Id.  pet  paumga;  <md 

<m  aerf  r*ni  tidcet    \^d.     Tk»  font  tke  tf. 

U    Bailmif    Ctmpmg    ekarged    far     earrging 

oier    Otir   Hat  and    that  <^  the    L.    and    B. 

nUiBaf  have  been,  for  Jb-t-elois  patsensert,  64 

/br  a  angle  ticket,  and  9d.for  a  relnrn  tiisiet,  and 

for  Ooee  (fftke  tecond  eUai  id.  for  a  tingle  ticket 

mi  61.  for  a  return  tichei,  and  out  oftnch  fbra 

tke)  hme  tdmap  paid  the  agreed  loBa  of  Id. 

mdlid.    A  portion  qfthe  line  of  the  If.  L.  RaU- 

no)  pattet  Ikrotigk  lie  parith    of  St.  P.      The 

parith  of  St.  P.,  in  aitetiing  the  rateable  vahe 

el  vUeh  the  If.  L.  BaUwag  ihould  be  aeteeted  on 

lie  Itt^  oecfitd  bg  them  in  the  pariih  to  the 

relief  of  the  poor  in  the  p<wiA,  indaded  the  tottt 

npM: 

Bdd,  that  the  prine^  onwhiohlMi  aeeeeement  ma 

made  wae  illegal,  and  thai  in  fixing  the  value  of  the 

See  the  mam  eo  paid  for  loBi  should  be  deducted,  at 

^farmed  nopert  oftheprofite  of  the  coe^pang. 

On  tha  lit  Fab.  1861,  in  an  sppatJ  by  the  North 

Undon  Bulny  Company  against  a  rata  for  the  relief 

rf  thi  poor  of  tiie  puiah  of  St  Panoras  in  the  oonnty 

tf  ViiUkaez,  made  on  the  19th  March  1859,  whenio 

tkt  laid   North    London    Railway    Company    were 

•wiaed  on  a  rateable  Talne  of  4000i;  the  Middlesex 

Qsuter  Saasians  amended  the  rate  bj  rtnlucing  the  aaid 

am  ofMCXU.  to  5251.  snbjeot  to  the  following  ease. 

By  tha  rats  the  said  rasps,  ware  rated  on  Ote  landa 
atcqiad  bj  thsm  in  the  aaid  puiah,  in  the  following 


Qd  ftoftitj  fiom  Maiden-lane  to  the  weat  aide  of 
Bapatasd-rMd,  at  a  gross  estimated  rental  of  4444/., 
adnteaUa  Taloa  400(M.  The  reaps,  are  the  owners  of 
1  Sue  of  railway,  hereinafter  called  the  North  London 
Balvay,  which  for  the  pnrpoaes  of  the  case  is  to  be 
Ukaa  to  eonunenoe  at  a  place  known  as  the  Hamp- 
Kad-road  toinintu,  and  after  passing  throogh  the 
P>nh  rf  St  Fancras,  St  Haiy,  Islington,  and  Hack- 
"J,  to  end  at  a  plaoe  in  the  pariah  of  Bow,  called 
Vw  Bow  Junction,  wheis  it  Joins  a  syatem  of  railwaya 
tt«  property  of  the  London  and  Blackwall  Railway 
^^Bspsny,  which  form  the  only  access  and  oatlet  of 
tit  Notii  London  Rulwsy  to  and  from  the  city  and 
On  adjacent  parts  of  London.  The  North  London 
Bdwsy  at  a  cert^n  point  joina  the  Blackwall  RaQway, 
>ad  from  thence  they  togetlier  form  a  oontinaous  line  of 
nilmto  tbs  dtj.  The  London  and  Blackwall  Railway 
aMnM  weatwaids  horn  Bow  Junction  to  Fencharch- 
Axt,  where  it  has  a  principal  central  statiwi,  and 
ilao  axtoida  eastward  from  Stepney  to  Blackwall 
nd  oUier  places.  The  North  London  Railway  to  Bow 
''motion  ia  seven  and  one-eighth  miles  long  ;  the  Lon- 
doo  and  Blackwall  Railway,  firom  the  Bow  Junction  to 
Feschndi-atiest,  is  one  and  aeren-eighths  miles  long ; 
■b  part  «f  the  North  London  RaUway  which  ia  within 
tht  panah  of  St  Panens,  is  ninsty-aix  chaina  long. 

Tils  BhMskwall  Company,  by  their  Acts,  6  &  7 
Win.  4,  c.  12S,  and  9  &  10  Vict  c.  273,  are  em- 
ptwand  to  demand  and  reoMve  as  toll  not  exceeding 
M  for  areiy  poion  carried  over  their  railway ;  a  large 
PrtioB  of  the  Tahis  and  sooroe  of  profit  to  the  Nor&i 
I'odoa  Bailwaj  is  its  access  and  oatlet  by  means  of 
the  Blaekwall  Railway  to  Fenchnroh-atrest 

b  the  year  1857  the  rasps,  agreed  by  deed  with  the 
Union  and  Blat^wall  Railway  that  they  ahonld  be 
illoved  to  carry  their  traffic  over  the  London  and 
Blackwall  Railway  to  Fenchnrch-stieet,  Stepney,  or 
^adwell,  npoo  the  terma  of  paying  the  net  tolls  on 
(niy  ai:^  jonmay  ticket  of  Id.  per  passenger,  and  on 
<yvy  isbim  ticket  of  l|<i.  per  pasaenger,  with  a  pro- 
*>ioo  that  if  they  incrMsed  their  fares  beyond  certain 
ntas  thonin  msntioned,  the  tolls  should  be  increased 

ths  n^t,  hm  alwsyi  obliged  one  fare  for  ooavey- 


ing  a  psssenger  iixim  any  part  of  thdr  line  to  any 
other  part  of  the  line,  or  to  any  part  of  the  Bhu^mU 
line. 

The  faros  Has  tuTe  charged  have  been  for  fint- 
class  passengers,  single  ticket  6dL,  and  return  ticket 
9(1  ;  second  class,  single  ticket  4if.,  and  return  ticket 
ed ;  and  oat  of  and  in  respect  of  such  fares,  they 
hsTO  paid  the  agreed  tells  of  Id  and  1^ 

In  estimatiDg,  for  the  purposes  of  the  rate,  the  gross 
rsceipts  claimed  by  the  reaps,  in  respect  of  that  part 
of  the  line  situate  in  the  appe.'  parish,  the  r«eps.  chafed 
thsmselves  with  the  residue  of  such  fares  after  de- 
dooting  the  tolls  so  paid.  To  this  the  apps.  objected, 
and  contended  that  they  were  not  entitled  to  dednot 
the  tolls.  The  sessions  allowed  ths  dedoction,  and  found 
aa  a  fact  that  the  payments  made  to  the  Blackwall 
Railway  were  reasonable,  and  redacedthe  rate  to  6951 

The  qtiestions  sra — I.  Whether,  in  aaeertuning  the 
rateable  value  of  the  subject  of  the  rate,  any  sum 
should  be  deducted  in  respect  of  the  payments  to  the 
Blackwall  Company. 

2.  If  so,  whether  the  soms  msntioned  in  the 
agreement  as  payable  to  the  Blackwall  Company  for 
passenger  tolls  are  the  soms  that  onght  te  be  deducted. 

If  tlie  court  should  anawar  bo^  questions  in  the 
affirmative,  the  order  of  sessions  to  be  ooofirmed.  If 
they  ahonld  anawer  either  in  the  negative,  the  order 
to  be  qaaahed,  and  the  rateable  value  to  atand  at  1 6851. 

Fidd  in  aupport  of  the  order  of  sessions, — The 
prindplfl  on  which  the  sessions  have  proceeded  in 
aaaeaaing  tbia  rate  is  the  correct  one.  The  sums 
deducted  form  no  part  of  the  profita  of  the  North 
London  Railway,  but  are  tolls  or  rent  which  they  pay  to 
the  Blackwall  Railway  for  the  outlet  at  Fenohnroh-atreet 
They  are  therefore  no  part  of  their  value.  Suppoaa  tha 
railway  were  desirous  of  letting  the  line — in  calcu- 
lating the  valne  with  that  object,  the  sums  paid 
under  the  agreement  to  the  Bladkwidl  Bulway  would 
clearly  be  deducted. 

Overend,  Q.  0.  and  O.  D.  Keiate  for  the  appe.— 
The  fallacy  on  which  the  other  side  have  proceeded  is 
in  treating  these  payments  as  rent  They  are  not 
rent;  bnt  a  right  or  privilege  which  the  rasp8.have 
purchased,  and  by  the  exercise  of  which  the  value  of 
their  property  is  enhanced.  Nor  does  it  make  any 
difieronoe  that  the  payment  is  periodioaL  The  parish 
are  therefore  justifiMl  in  churning  that  the  actual 
profits  which  are  thereby  obtained  should  form  tbs 
basis  of  the  assessment 

CocKBVBR,  C.  J. — I  thmk  that  it  is  very  dear 
that  the  principle  on  which  the  sessions  have  pro- 
ceeded in  asseaaing  this  rate  is  well  founded.  The 
doctrine  of  landlord  and  tenant,  which,  is  often  im- 
properly and  disadvantageonaly  introduced  into  rating 
cases,  may  properly  be  enforced  here.  The  case  ia 
rimilar  to  that  of  the  Great  Northern  or  North- 
western Railway  Company,  which  charge  paaaengers 
ons  fan  fior  the  whole  distance  from  London  to 
SootUnd,  bat  which  use  several  other  lines;  and  for 
this  privilege  they  pay  no  doubt  certain  dues.  Could 
it  be  said  that  they  should  be  rated  on  these  sums 
so  paid  ?  Certainly  not  In  the  present  inataiioe  we 
have  two  lines,  which  meet  at  a  certain  point  The 
respective  proprietors  agree,  for  the  benefit  of  both, 
that  the  paaaengers  of  the  one  ahonld  be  carried 
over  the  line  of  Uie  other,  on  the  payment  of  certain 
tolls.  Ths  sums  so  paid,  therefore,  could  form  no  part 
of  the  tenantable  value  of  the  line  that  pays.  The 
London  and  Blackwall  Company,  which  receive  the 
toll,  an  dearly  liable  to  be  aasensd  for  it;  and  if  we 
were  to  hold  tiie  reaps,  liable,  we  should  be  making 
the  same  som  liable  to  sustain  the  burdens  of  two 
parishes.  I  am  of  opinion,  therefore,  that  the  order 
of  aeaaious  must  be  confirmed. 

Cbomftos,  Blackbubr  and  Mbixob,  JJ.  oon- 
ouned.  Order  i^  eeenam  oonfinmi.   ■ 
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Q.B.] 


ThB  iMHABItAjnS  OP  PbBSTOH  v.  TBB  ImABITAVn  OP  BUlOXBDKil. 


[Q.B. 


Wtdnesdag,  April  29,  1068. 

Sbsbbobn  (app.)  V.  Wells  (nspO 

Mttropotifm  PoSoe  Act—i  f  3  Vict,  c  47— CaUb 

— Trnniug  Urntt — Mtaning  <jf. 
n4  544h  MCtim  0/042  i  S  Vict.  c.  47,  impotet  a 

pmaltf  on  aU  periotu  who,  to  tic  mmoymce  of 

foiHmgat,  Aall  turn  bxut  imy  hone  or  eatth  m  a 

thorougMiertt 
HM,thattii»eaiprtuioti"  titniad  loose "  mecmi laatimg 

(he  oattle  mtimit  any  eoHtrol. 
fVhire,  tker^on,  Ike  app.  fent  Ium  eattU  mikotit  <mg 

kalter,  biU  under  the  eare  qf  a  bog,  to  graze  on  a 

Mghaag: 
Held,  that  thii  vai  not  an  offtme  witiUit  the  Ad. 

Tba  was  a  oue  stated  for  tba  opinion  «f  the 
court. 

On  the  14th  Jolj  1863  the  app.  was  oharRcd  before 
the  joaticcs  of  Snnbnry,  in  the  oonnt;  of  Middlenz, 
with  having  on  the  previoaa  23rd  Jane  "  tamed  looae  " 
eleven  head  of  ooira  in  a  public  thoroughfare  in  the 
pariah  of  Bedfont,  Hiddleaex,  and  within  the  metropo- 
litan police  diitriot 

The  evidence  of  the  reip.  was,  that  on  the  23rd 
Jnne  he  saw  eleven  head  of  cow  oattle  looae,  the  pro- 
pertj  of  the  app.,  and  a  boy  near  them.  It  also 
appeared  that  the  app.'a  servant  had  the  eare  of  and 
was  with  the  cattle,  that  they  were  graang  on  the 
sides  of  the  highway,  and  that  the  app.  was  the  owner 
of  the  lands  on  both  sides  of  the  load,  and  claimed 
the  grass  and  herbage  growing  on  such  parts  of  the 
toad  as  were  not  gravelled,  and  it  also  appeared  that 
the  cattle  were  put  there  to  graze  by  the  app.'e  order. 

The  justices  convicted  the  app.  The  qnestion  was, 
whether  they  were  right  in  convicting  upon  the  evi- 
dence given  of  the  cattje  being  looae  and  in  the  care  of 
a  servant,  who  had  no  hold  of  them  either  by  halter 
or  otherwise,  notwithstanding  his  claim  to  the  herbage. 

C.  Pollock  for  the  app. — The  54th  section  of  the 
2  &  3  Vict.  c.  47,  which  imposes  a  penalty  on  all  per- 
sons who  shall  turn  loose  any  horse  or  cattle,  means 
leaving  them  without  any  oontrd.  It  was  not  intended 
to  apply  to  a  case  like  the  present,  where  the  animals 
were  accompanied  by  a  boy.  Even  onder  the  Highway 
Act,  5  &  G  W°dL  4,  c.  50,  s.  74,  cattle  are  only  liable 
to  be  unpounded  when  they  are  found  straying  without 
a  keeper. 

No  oonnsel  appeared  for  the  reap. 

CoCKBUKH,  C.  ,1. — I  think  that  the  constmotion 
contended  for  by  Mr.  Pollock  is  the  right  one,  and  the 
meaning  of  the  section  is  the  allowing  animals  to  go 
losee  and  firee  from  all  controL  It  cannot  apply  to  a 
case  where  a  boy  has  Iwen  sent  to  look  after  them. 

Ckohfton,  J.  concurred. 

Blackburh,  J.— The  words  mean  turning  them 
loose  and  without  control.  It  is  not  necessary  that 
the  cattle  should  be  actually  tied  by  a  halter. 

Mkllob,  J.  conoorred.        Ju^ment/or  the  app. 


ThB  IiniABITA»T8  OF  THB  ToWKSHII'  OF  PRBSTOX 
(apps.)    V.     Tub     InHABITAITTS     of    BLACKBURlf 

(resps.) 

Order  of  removal— 24  ^  25  Vict.  c.  55,  $.  1— 
Three  geart'  residence— Jrremovabilitg. 

The  24  ^  25  Vict,  c  55,  s.  1,  which  provides  Oat 
after  ike  25(A  Marck  tkea  next  the  period  of  tkree 
gears  shall  be  substituted  for  that  of  five  gears  in 
the  1st  section  o/  Me  9  &  10  VicL  c  66,  and  that 
the  residence  of  a  person  ta  ang  part  of  a  moon 
skatt  have  the  same  efect  in  reference  to  the  pro- 
vifione  <^  Ae  said  section  as  a  residence  in  oi^ 
parish,  is  retrospective. 

On  the  nth  March  1862  (too  justices  of  tke  borough 


<^B.  made  an  order  far  the  removal  oj  a  poaper 

from,  B,  to  P.      At   the  time  of  the  order  Oi 

pavper  had  resided  contitmoaelg  for  mgktese  guMlii 

next  b^ore  the  applicalion  in  B.    For  more  (km 

tkree  gears  to  the  oomtseneemeni  of  the  aigktm 

months  hehadresidedintkttminMpof  L,Lmi 

B.  oomprise  the  B.  Union  .- 
Held,  that  the  pasiper  had  become  irreetatuUt,  and 

that  Ike  order  vae  bad. 

On  the  14th  March  1862  two  justices  for  the 
borough  of  Blackburn  made  an  order  for  the  reaunl 
of  Edward  Monlden,  his  wife  Annioe  and  child,  bat 
Blackbnm  to  Preeton. 

On  the  31st  Apiil  the  grounds  of  removal  were 
noeived  and  lodged. 

On  the  lath  Hay  notice  of  appeal  waa  given,  >oJ 
on  the  7th  July  the  overseers  of  the  two  towmhipt 
agreed  to  state  the  following  case  for  the  opimon  of  lit 
court: — 

The  place  of  the  last  legal  settlement  of  Edvud 
Monlden  was  in  Pieston.  At  the  time  of  the  oniet  of 
removal  he  had  resided  continnonaly  for  eighteen 
months  next  before  the  application  for  the  said  wamnt 
in  Blackbnm.  For  more  than  three  years  to  the  com- 
mencement of  the  eighteen  months  he  had  reaided  is 
the  township  of  Liveeey,  in  the  siud  oonnty.  Liveae; 
and  BUokbom  are  comprised  in  Blackburn  Onion,  u 
that  he  had  reuded  in  the  said  onion  for  men  than  three 
yean  before  tlie  application  for  the  order  of  lemonl. 

The  qoeetian  arises  nnder  the  9  &  10  Viot  c  6S, 
and  24  &  25  Vict,  c  55. 

The  apps.  contend  that  the  24  &  25  Vict.  e.  SS  hu  t 
retrospective  effect,  and  that  the  oontinuous  reudesoe 
for  three  years  in  Blackborn  did  prevent  bis  renunl 
to  Preston. 

The  reaps,  contend  that  it  does  not  take  effect  until 
the  expiration  of  three  years  from  the  time  when  it 
came  into  operation. 

If  the  court  should  think  the  pauper  is  removabk,  tk 
order  is  to  be  confirmed;  otherwise,  to  be  quashed. 

Maule  m  support  of  the  order  of  removal.— Tltt 
question  depends  on  the  effect  given  to  the  24  &  25 
Vict.  c.  55,  s.  1.  The  words  are,  "  "  That  after  the 
25th  March  next  (1862),  the  period  of  three  jaa 
shall  be  snbstitnted  for  that  of  five  yean  in  the  1st 
section  of  the  9  &  10  Vict,  c  66 ;  and  the  residence 
of  a  person  in  any  part  of  a  nnion  shall  han 
the  same  effect  in  lefeience  to  the  provisioni  of 
the  said  section  aa  a  residence  in  any  parish." 
If  the  first  part  of  this  section  had  stood  alone 
there  is  no  doubt  that  it  would  be  retrospecUve,  bet 
in  the  latter  part  a  provision  is  introduced  creitiiig 
a  new  species  of  residence.  This  woold  not  bare  <xai- 
feired  the  character  of  irremovabihty  under  the  9  &  10 
Vict.  c.  66.  It  would  seem,  therefore,  that  the  in- 
tention was  that  the  Act  shonld  be  prospectiTe,  and 
that  the  time  shonld  not  commence  to  ran  ontU  after 
the  25th  March  1862. 

Patchett,  contra,  was  not  heard. 

CocKBuan,  C.  J.— I  think  that  the  firet  branch  of 
the  Ist  section  of  the  24  &  25  Vict  c  55,  is  retnh 
spective,  and  that  its  effect  is  at  once  to  substitnts  the 
period  of  three  for  five  years'  residence  under  the 
former  AeL  Nor  can  I  see  that  its  operation  shonld 
be  postponed  because  the  Legislatare  have  deemed  it 
right  to  enlarge  the  area,  a  lesidenoe  within  which  is 
to  confer  the  privilege  of  iiremovability.  I  think  that 
the  later,  like  the  former  Act,  is  retrospective ;  that  the 
panper  was  irremovable,  and  that  the  order  moat 
therefore  be  quashed, 

CBourroH,  Blackbubh  and  Mbllok,  JJ.  eeo- 
curred.  Order  of  removal  guasked. 
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KEO.  *.  JUSTICKS  OF  ESSKX— WiLKIXSOK  «.   DUTTOK. 


[Q.  B. 


Tiwtdi^,  April  30,  1863. 
Bio.  v.  JusncBS  of  Essex. 
B(u(trd)— Order  (ffagilialion — Appeal— Notice. 
Ih  t»enbf-/<mr  iourt'  notice  of  appeal  agaimt  an 
^fHalM*  order,  rune  from  the  time  vihen  the  order 
it  mrbaUf  vtade  by  the  justicet  in  court,  and  not 
/nm  lie  time  vhen  the  order  ia  Jormatti/  draun 
■9  u  writitg  and  iigned  iy  Hie  justice*. 
Pnrte,  on  behalf  of  one  Johnson,  moved  for  & 
umihmu  to  the  justices  of  Essex  to  bear  an  appeal. 
On  the  17tb  Feb.  last  an  affiliation  sammons,  under 
ll»  7  &  8  Vict,  c  lOI,  against  Jolinson,  as  tlie  puta- 
tin  fitber  of  a  bastard  child,  came  on  for  hearing 
bcTore  justices  of  Essex  in  petty  sessions,  when  lie  was 
iJjuiliated  to  be  the  putative  father,  and  ordered  to 
j»7  >  certain  weekly  sum.    The  order  was  not  far- 
mill;  drawn  op  nntil  Ist  March,  when  it  was  signed 
I;  ooe  of  the  justices.     It   purported  to  hare  been 
mtit  on  the  17th  Feb.   On  the  2ad  March  Johnson  gare 
sxice  of  appeal.  On  the  3rd  March  the  order  was  signed 
b;  tlie  other  justices ;  and  on  the  4th  the  recognisances 
Us  payment  of  costs  were  entered  into.    The  next 
pitt;  ttsuoDS  after  the  17th  Feb.  wer«  held  on  March  3. 
Tba  appeal  came  on  for  hearing  at  the  last  Easter 
ijBarter  sessions,   when  the  justices    dismissed  the 
■ppeai,  holding  that  the  order  was  made  on  the  3rd 
Huch,  when  it  was  signed  by  all  the  justices,  and 
therefore  that  the  notice  of  appeal  was  bad.     It  was 
CO'  ooDtended  that  the  order  was  not  made  until  it 
Ul  been  signed^  and  that  the  time  for  appealing  ran 
ftem  tlut  time.     Reg.  f.  Flinlthire  Jutlicei,  15  L.  J. 
M,  U.  C,  in  which  the  late  Williams,  J.,  when  sitting 
is  the  Bail  Couit,  held  that  the  words  "  making  of  the 
orier,"in  secL  4  of  7  &  8  Vict.  c.  101,  meant  an  order 
ia  vriting  properly  made  and  signed  by  the  justices, 
ud  that  the  time  for  appealing  was  to  be  calculated 
(rao^  the  siguing  of  the  order  by  the  justices. 

CocKBunv,  C.  J.— I  think  that  there  sbonid  be 
M  rale  in  this  cose.  I  do  not  at  all  concur  in  the 
PKni  on  which  the  court  of  quarter  sessions  acted, 
lit. «  the  assumption  that  the  order  was  made  on  the 
MMstch.  I  think  that  it  was  made  on  the  17th  Feb., 
■  tiie  time  the  justices  adjudicated  upon  the  hearing 
rf  tie  complaint.  The  written  record  of  the  adjudica- 
|™  a  merely  a  memorial  of  the  order  which  the 
SitAn  hare  orally  pronounced.  The  signatures  on 
tH<  1st  and  3rd  March  must  bo  taken  to  have  been 
si>^  awe  pro  tune.  If  the  order  is  net  made  nt  the 
f*rii>il  when  the  adjudication  is  pronounced,  it  would 
^-  >li»](t  ixpossible  for  the  parties  to  know  when  it  is 
''^  The  adjudication  and  the  order  in  this  case 
°u*  be  taken  as  having  been  made  on  the  I7th  Feb., 
'^  then  il  follows  that  the  recognisances  wero  too 
^  I  also  think  that  we  ought  not  to  interfere  in  the 
•iher  way  suggested  by  certiorari  (although  it  may 
^  pradocUve  of  moch  confusion  when  magistrates  do 
Kt  sign  thar  orders  at  the  time  they  make  them),  for 
1  think  it  too  mach  to  ssy  that  the  delay  in  signing 
Ihe  order  litiatea  the  adjudication. 

CROMnos,  J. — I  am  of  the  some  opinion.  The 
<^(  of  appeal  is  given  by  7  &  8  Vict.  c.  101,  s.  4,  "  if 
«iihia  tweoty.faar  boun  after  the  adjudication  and 
°»king  of  any  order  on  the  putative  father,  such 
Potitivs  father  give  notice  of  appeal  to  the  mother, 
^  also  within  seven  days  give  sufficient  security  by 
''^"■Koisanoe  or  otherwise  fur  the  payment  of  cosis,  it 
>Ui  be  lawful  for  such  putative  father  to  appeal  to 
theijuarter  sessions,"  &c.  Mr.  Welsby,  in  his  note 
^ifx  this  section,  gives  the  right  doctrine  on  this 
**«r :  **  A  party  may  give  notice  of  appeal  under 
|ii»  Heliaa  within  twenty-four  hours  after  the  order 
a  ferfaally  pronoanced  by  the  justices,  although  it  is 
E9t  formally  drawn  up  and  signed  by  them  till  after- 
*v^'  That  most  be  so.  Tbere  cannot  be  two 
ftnsds  &am  whidi  the  twenty-foar  hours  are  to  ran. 
l^lM.  Cai.— Vol.  U.] 


They  must  begin  to  run  from  a  certain  time.  The 
section  cannot  mean  that  they  are  to  begin  to  ran 
from  the  time  of  an  act  bemg  done,  snch  as  signing  and 
sealing,  of  which  the  putative  father  can  know  nouiing. 
There  are  seviuMl  cases  (including  JReg.  v.  Derbi/ihire, 
7  Q.  B.  193)  which  show  that  the  time  is  to  be 
calcubted  from  the  making  of  the  order,  and  not  firom 
the  service.  In  the  previous  part  of  sect.  4,  when 
time  was  intended  to  run  from  Uie  service  of  the 
summons,  it  is  so  expressed.  The  real  meaning  of  the 
section  ia^  that  the  twenty-fotu:  hours'  notice  of  appeal 
is  to  run  from  the  adjudication  in  conit  on  the  putative 
father  to  pay  the  weekly  sum.  The  recognisances  in 
this  case,  therefore,  were  not  entered  into  in  time.  I 
also  think  that  we  ought  not  to  interfere  by  eer<torart. 
This  is  one  of  the  oases  in  which,  in  practice,  the  order 
is  not  formally  drawn  vp  at  the  time  it  is  made. 

Bi^ACKUUBS,  J. — I  am  of  the  same  opmioo.  Before 
the  7  &  8  Vict,  c  101,  the  practice  was  established  in 
these  cases  that  the  formal  order  was  not  drawn  up  at 
the  time  when  the  order  was  pronounced,  but  some 
time  afterwards  from  memoranda.  This  is  so  stated 
in  "  Puley  on  Convictions,"  p.  246,  4tli  edit.  Even 
wlien  a  court  of  record  has  pronounced  sentence  of 
death,  the  formal  record  is  not  drawn  up  at  all  unless 
required.  The  true  construction  of  the  statute  seems 
to  me  to  be  that  the  time  from  which  the  twenty-fuur 
hours'  notice  begins  to  run  is  from  the  delivery  of  the 
judgment.  The  recognisances,  therefore,  were  not 
entered  into  in  time. 

MuLU)ic,  J. — 1  am  of  the  same  opinion.  Fur  the 
purpose  of  appealing  against  the  order  on  the  putative 
father,  the  notice  of  appeal  runs  from  the  time  when 
the  adjudication  was  pronounced  and  the  order  verbally 
made.  SuU  refuted. 


Saturday,  May  2,  1 863. 

WiLKiMsoa  (app.)  t>.  DuTTOX  (rasp.) 

AuauU— Evidence  of  a  rape — Juriedictioa  of  jiuticet 

to  convict  nf  on  attault. 
T%e  app,  teas  charged  vnth  an  aeaauU  upon  the  resp. 

At  the  hearing  the  reep.  gave  evidence  of  a  rape, 

but  thejuitiea  convicted  tlie  app.  of  an  astault; 
Beld  {conjirming  Kx  parte  Thompson,  3  />.  T.  Rep. 

Jf,  S.  294),  tlutl  the  conviction  wot  good. 

This  was  a  case  stated  under  the  20  &  21  Vict.  c. 
43,  upon  a  conviction  for  an  assault.  Upon  the 
hearing  before  the  justices  tho  woman  deposed  to  facts 
which,  if  believed,  amounted  to  a  rape ;  Uiey  convicted 
tho  app.,  however,  of  a  common  assault. 

Sawyer  now  appeared  in  support  of  the  conviction, 
and  contended  that  the  justices  were  right,  and  that 
the  case  came  within  tlie  decision  of  thU  court  in 
Kx  parte  TAompton,  3  L.  T.  Itep.  N.  S.  294  ;  ami, 
although  that  caso  was  afterwards  reargued  in  the 
Ex.  (,lie  Thompson,  3 1^  T.  Rep.  N.  S.  409)  upon  an 
application  for  a  habeae  corpm,  and  two  of  the 
learned  barons.  Pollock,  C.  B.  and  Wilde,  B.,  held  the 
conviction  bad,  while  the  other  two,  Uramwell  and 
Channell,  BB.,  beld  it  to  be  good ;  yet  the  judgment  of 
tliia  court  being  unanimouK,  and  not  overruled,  must  be 
considered  as  governing  the  present  case. 

Powell  was  called  upon,  who  argued  that  the  juris- 
diction of  the  justices  was  ousted  ns  soon  as  it  appeared 
from  the  evidence  that  a  rape  had  been  committed. 

CocKBUKN,  C.  J. — This  case  is  governed  by  the 
former  decision  of  this  court.  I  read  at  the  time  the 
judginenta  of  the  learned  Barons  of  the  Ex.,  and,  with 
every  passible  respect  for  the  opinions  of  those  learned 
judges  who  diOered  from  the  decision  of  this  court,  I 
still  adhere  to  the  opinion  which  we  formerly  ex- 
pressed. 

Ckomptos,  J. — I  was  not  a  party  to  the  former 
decision  in  this  court,  but  having  given  the  question 

2  M 
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my  best  consideration,  I  am  quite  natlsRcil  that  tbU 
gonrt  was  riglit 

OucKBUlur  and  Uei,I<ob,  JJ.  concurred. 

Judgmmt  Jhr  the  reip. 

Reo.  v.  The  Inhabitants  of  Hunoon. 
Poor-lam — Thret  years'  residence — IrrtmovabilUy — 

S4(j'2.^  P«W.  c.  55, ».  1. 

On  ti»  6th  Aug.  1855  an  order  of  removal  mas  made 

far  the  removatof  apauper  from par^h  A.  toparith 

B.,  the  pauper  nt  that  time  having  resided  three 

fears  (but  not  Jive  years')  in  such  pariah  of  A. 

The  pauper,  however,  teas  not  removed,  in  eonsequenee 

of  a  request  from    the   parish  of  B.   tliat   site 

might   not   be   separated  from  her  mother,    they 

(the  parish  of  B.)  acknowledging  her  settlement 

to  be  in  B.,  and  consenting  to  relieve  her.     The 

parish  of  B.  continued  to  relieve  her   until  the 

passing  of  the  2i  if  25    Vict.  c.  55,  usliich,  by 

sect,  1,  substitutes  a  three  years'  ftr  a  five  years' 

residence,  as  conferring  the  status  of  irremovability. 

Upon  iliis,  the  parish  of  A.  obtained  an  order  of 

removal  to  the  parish  of  B.,  and  upon  a  case  stated 

upon  an  appeal  against  such  order : 

Beld,  that  Ilie  pauper  not  having  in  fact  been  removed 

under  thn  order  of  1855,  she  became  irremovable  by 

virtue  of  her  previous  three  years'  residence,  onrf 

the  operation  of  the  24  ^  25  Vict.  c.  55,  s.  I. 

Tbig  was  a  case  stated  by  tbe  Somersetabire  Sessions, 

upon  an  appeal  against  an  order  of  removal,   upon 

whicb  appeal  tbey  confirmed  tbe  order.     It  appeared 

from  tbe  facts,  that  tbe  panper  Catherine  Vickery  had, 

preriously  to  the  6th  Aug.  1855,  resided  for  a  period 

OTcr  three  years  (but  less  than  fire  years)  in  the  resp. 

parish,  and  that  on  that  day  an  order  of  removal  was 

made  to  the  app.  parish  of  Hendon,  Middlesex ;  that 

on  tlia  lOtb  Sept.  following  the  attorney  for  the  app. 

parish  wrote  to  the  rcsp.  parish  officers  the  following 

IrtUr:— 

"  Hendon  Union,  Edgware,  Sept.  10,  1 855.  , 
"  Sir, — Having  ascertained  that  Catherine  Viekeiy 
U  settled  in  Ueudon,  I  think  you  may  be  saved  the 
expense  of  removing  her,  as  I  propose  at  tbe  next 
meeting  of  tbe  guardians  to  get  them  to  acknowledge 
her,  and  grant  her  relief  weekly  where  she  is,  as  it 
would  be  cruelty  in  the  extreme  to  separate  her  from 
her  poor  old  mother,  whose  only  comfort  appears  to  be 
in  having  her  daughter  with  her. — I  am.  Sir,  your 
obedient  servant,  "  W.  S.  Tootkix,  Clerk." 

The  reaps.,  acting  upon  this  letter,  did  not  actually 
remove  tbe  panper,  and  she  remained  in  their  parish, 
with  tbe  sanction  of  the  app.  parish,  nntil  the  24th 
June  1862,  during  the  whole  of  which  period  ahe 
regularly  received  relief  from  sush  app.  parish.  On 
the  coming  into  operation,  however,  of  the  24  &  25 
Vict,  (which  by  sect.  I  substitutes  three  years  for  five 
yean  as  the  period  conferring  irremovability)  the  app. 
parish  declined  any  longer  to  support  tbe  pauper, 
saying  tbat^  as  at  the  time  of  the  muking  of  the  order 
of  the  6th  Aag.  1855  she  had  been  resident  in  tbe 
the  rcsp.  parish  three  years,  she  had  acquired  the 
status  of  irremovability. 

By  sect.  1  of  the  24  &  35  Vict,  c  55,  it  is  en.icted, 
"that  after  the  25(h  day  of  March  next  (1862) 
tlie  (leriod  of  three  years  ab.ill  be  subilitnttil  fur  th.it 
of  five  years,  specified  in  the  1st  section  of  tbe  statute 
9  &  10  Vict,  c  66." 

Prideaux,  for  the  rcsp,  parish,  now  argued,  that  the 
agreement  by  the  letter  of  the  1 5th  Sept.  1855  must 
be  taken  as  operating  as  a  constructive  removal,  and 
that  tbe  apps.  must  now  be  estopped  from  denying  it : 
(;«V-  T-  T^  Inhabitants  of  Halifax,  12  Q.  B.  Ill : 
Rtg.  V.  CaUlecote,  17  Q.  B.  52.)  [Mblivor,  J.— The 
irremovability  is  a  boon  to  the  panper]  This  is  tbe 
Mt  of  the  overseert,  who  ought  not  to  be  permitted  to 


say  that  the  former  order  waa  not  acted  upon.  Had 
the  pauper  been  removed  under  it,  this  objection  awU 
not  have  arisen,  and  she  was  only  not  removed  in  cm- 
sequence  of  tlie  request  of  the  app.  parish. 

CocKBUBN,  C.  J. — We  cannot  help  regretting  tkt 
we  are  compelled,  by  tbi  language  of  tlie  statute,  to 
decide  against  you.  The  pauper  bad  undoubtedly  ant 
been  in  fact  removed,  and  she  had  acquired  in  1855 
the  status  of  irremovability  by  a  three  years'  retidcon, 
and  we  have  already  held  that  the  late  Act  is  re- 
trospective. It  was,  however,  a  most  dishonest 
objection  for  the  parish  ofiicers  of  the  app.  parish  to 
take. 

B.  T.  Cole,  for  the  apps.,  slated  that,  as  paUic 
officers,  tbey  were  bound  to  protect  the  parish. 

CocKBUBN,  C,  J. — They  were  certainly  not  bounj 
to  act  dishonourably. 

Ckoiiitos,  Bi,ACKDiiR:r  and  5Iku/>e,  JJ.  eon- 
cnrred.  Order  nf  sessions  juatheJ. 


The  DttorrwiCH  Union  and  otheks  (apps.)  s. 

Tub  Worcrstbb  Union  (resps.) 
Lunatic  panper — Costs   of  maintenance— \G  4  I* 

Vict.  e.  97, ».  96—24  (f  25  Vict.  c.  55  ».  6. 
By  sect.  96ofthe  16  ^  17  Vid.  e.  97,  justices  mef 
mike  an  order  for  Me  costs  of  rrMinlenance,  fe.,  of 
a  taaatio  pauper  Itpon  the  parish  by  whick  it  ii 
sent.  By  sect.  6  of  the  24  (f  25  Vict.  e.  55,  viiti 
passed  i»  Aug.  18GI,  sueh  costs  are,  fnm  e»d 
after  the  2Uh  Afarch  1868,  to  be  tome  hf  lie 
common  fund  of  the  union.  On  the  2itk  ilark 
sueh  an  order  of  justices  was  made  pursuant  Is 
sect.  96ofthe  \6f  17  Viet.  c.  97,  upontheperiJi! 
Held,  that  as  the  24  i  25  Vict.  c.  5.\  s.  6,  dH  Ml 
eome  into  operation  until  the  folluuing  Ja),  lit 
order  teas  good. 

This  was  a  case  stated  by  oonseut  under  the  I!  k 
13  VicL  c  45,  s.  11, 

It  appeared  that  an  order  of  jostices  was  nude  m 
tbe  24tb  Maroli  1862  under  the  provisions  of  tli« 
16  &  17  Vict.  0.  97,  s.  96,  upon  the  parish  of  atttle- 
ment  of  a  pauper  lunatic  for  the  payment  of  bis  c«U 
of  maintenance,  &e.  Tliis  order  was  received  by  the 
parish  officers  on  the  following  day  (tbe  25tli).  By 
sect.  6  of  the  24  &  25  Vict.  c.  55,  which  rcceired  tbe 
Royal  assent  in  Aug.  1861,  it  is  enacted  that,  "Tlie 
cost  of  the  examination  of  any  lunatic  panper,  pitseat 
or  future,  of  his  removal  to  and  from,  and  his  msicle- 
nance  in  an  asylum,  licensed  house,  or  registered  hosfi- 
tal,  who  would  nnder  any  provision  of  tbe  16  &  IT 
Vict  c  97,  bo  chargeable  to  a  pariah  in  a  union,  sli>ll 
from  and  after  the  25tli  dny  of  Murdi  next  be  borne 
by  tbe  common  iund  of  the  union  comprising  socli 
parish." 

Slreeten  appeared  in  support  of  the  order,  and  srgord 
that,  as  tbe  24  &  25  Vict.  c.  55,  whicb  threw  tbe 
burden  of  maintenance  upon  the  common  fund  of  tiw 
nnion,  did  not  come  into  operation  until  tbe  day  sfter 
the  order  was  made,  such  order  waa  properly  mida 
upon  the  parish  as  provided  for  by  sect,  96  of  tbe  U 
&  17  Vict.  c.  97,  and  that  the  fact  tliat  the  order  was 
not  served  until  the  25th  was  immaterial, 

Powell  wai  called  upon,  and  he  contended  that,  is 
the  24  &  25  Vict,  c  55,  was  acliudly  passed  when  the 
onler  of  the  24th  March  was  nude,  tlio  justices  ouglit 
to  have  provided  by  it,  that  the  expenses  to  be  iocarred 
on  and  after  the  25tb  March  should  bo  borne  by  t>H 
common  fund  of  the  nnion.  [Msixon,  J. — Tbe  justk« 
had  jurisdiction  on  the  24th  to  make  the  order;  it 
would  be  another  question  as  to  tbe  future  pjyraeoH 
nnder  it.]  Tbe  order  was  not  made  with  reference  u 
the  existing  law.  [Cromptom,  J. — ^Yogr  argtuuent 
would  be  of  equal  force  if,  instead  of  having  be«> 
made  on  the  24th  March,  it  bad  been  nuidt  tbi 
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Q.  B.]     WiLsos  V.  Stkwabt— Rko.  v.  Gbovbs— Beg.  v.  Ihhabitahts  of  Hettesburt.      [Q.  B. 


d:i;  ifler  tlie  Act  passed.]  Tbey  should,  in  their  order, 
ii4ve  pivviiled  for  the  prospective  as  well  as  the  letro- 
tpeetiTe  pajinents. 

Ckomftus,  J. — ^There  will  be  practically  no  real 
diScultj,  for  after  the  25th  March  the  sums  will  be 
(liaiged  to  the  proper  parties,  notwithstanding  the 
onlcr,  The  order,  at  the  time  it  was  made,  was  per- 
fect!/ good. 

fiLACKDUBS  and  Mellob,  JJ.  concurred. 

____        Order  confirmed. 

WtLSOH  (app.)  V.  Stewart  (reap.) 
iloiler  Old  servant — llarbowtng  prosUbdet — 2  Vict. 

c.  47, :  44. 
i  (ercoxf  wio,  m  the  oiwnee  of  Ut  miuler,  harbmtrt 

prntimtei  M  the  houte,  muf  befatmd  guiily  of  that 

ofrnce,  ikoagh  Hit  not  enougk  to  convict  him  to 

skoK  mertly  thai  ke  is  the  tervaat  of  such  matter. 

This  was  a  case  stated  nnder  the  20  &  21  Vict. 
t.  43,  b;  one  of  the  metropolitan  police  magistrates, 
upon  a  refusal  by  him  to  convict  the  reap,  under  sect, 
-t-l  of  the  2  Vict,  c  47  (one  of  the  Metropolitan 
Police  Ads)  for  being  an  aider  and  abettor  in  harboor- 
H  prostitutes.  It  appeared  that  one  Fryer  was  the 
l^rtper  of  a  house  known  as  "  Kate  Uamilton's,"  and 
Hut  lie  being  from  home  the  rcsp.,  who  was  a  waiter 
ll<m,  managed  the  hontte  in  his  master's  absence. 
The  magiitrate  thought  that  the  relationship  of  master 
snd  sovaot  was  not  enough  to  justify  a  conviction  of 
the  reap.,  and  he  submitted  the  question  to  the  court, 
«( rhether  or  not  be  was  right  in  this  view  ? 

Auae,  for  the  app.,  contended  that,  aa  the  resp.  was 
«i«ti\j  found  engaged  in  managing  the  honse  in  his 
°i«ter'a  absence,  there  was  sufficient  to  justify  a  con- 
"ttion.  [Cbomptos,  J. — It  is  not  clear  as  the  case 
"  italed.  We  are  only  asked  whether  he  was  liable 
^  virtue  of  the  relationship  existing  of  roaster  and 
want?  Blackoubh,  J. — The  mere  relationship  of 
"wito  and  servant  is  certainly  not  snfflcient.]  The 
""giitiate  no  doubt  intended  to  ascertain  the  opinion 
<i  Uiis  court  aa  to  whether  or  not  a  servant  acting  in 
^  Dunagement  of  the  house  was  liable  under  the 
UMate? 

Xo  one  appeared  for  the  resp. 

Cromptow,  J. — We  cannot  interfere  to  find  a  fact 
>Wli  has  not  been  fonnd  by  the  magistrate,  and 
l^fne  we  mubt  dismiss  the  appeal,  but  without 
"^  But,  if  it  ia  desirable  for  future  guidance  that 
*e  ihould  expreas  any  opinion,  we  can  only  aay  that 
''xn  is  no  doubt  that  a  man  may  be  an  aider  and 
■^■tter,  though  be  is  only  in  the  capacity  of  a  servant ; 
lor  if,  n  in  this  case,  the  master  goes  away  and  the 
■"vsnt  manages  the  house  in  hia  absence,  that  would 
^  to  make  him  liable.  The  magistrate,  however, 
^  aot  aak  that,  but  merely  whether  or  not,  being  a 
*"«»,  heiaUable? 

BucKBtTBN  and  Mellob,  JJ.  concurred. 

Appeal  ditmiued  withwut  coiU. 

Mondag,  Hay  4,  1863. 
Reo.  c.  Oroves. 
Saogiatance  to  keep  th*  peace — Certiorari. 
^  <fe/t.  mu  arreited  and  taken  before  a  magistrate 
"'  a  ckarye   of  tuing  threats  towards  F.  0.     The 
'utjistrale,  after  hearing  the  evidence  of  F.  0.,  re- 
/utd,  on  the  <q>plication  of  the  deft.,  to  adjourn  l/ie 
one,  mii  compelled  Urn  at  once  to  enter  into  recog- 
o'lnces  to    keep  the  peace  towards  F.    0.   far 
lalce  months.     The  deft,  tubsejuently  brought  an 
vtian  against  F.  0.  for  a  malicious  prosecution, 
•«'  Ttanered  a  verdict  for  'ibU    Jle  then  applied 
(v  Ike  court  for  a  certiorari  to  remove  the  recog' 
"awaw  <ud  in/armation,  in  order  tAat  (Ac  re- 
ti^'iMCM  miglil  it  diiohartftd  ; 


Held,  that  the  certiorari  should  not  be  graatei,  as  he 

had  already  vindicated  his  character  by  recovering 

damages  for  t/ie  maliciotu  prosecution;  and  further, 

as  the  magistrate  had  acted  on  an  information  o» 

oath,  and  the  court  could  not  inlerjere. 

The  deft,  and  a  gentleman  of  the  name  of  Frederic 

Oates,  were  both  persons  of  property,  residing  in  th« 

West  Riding  of  Yorkshire,  the  former  on  his  estate, 

Kirkbammerton-lodge,  and  the  other  at  a  place  called 

SpoCforth.    They  h^  been  on    intimate  terms  until 

four  years  since,  when  a  coolness  arose  between  them 

in  consequence  of  the  deft,  refusing  to  allow  Mr.  Oates 

to  fish  in  a  river  on  his  estate. 

On  the  13th  Aug.  IS62  fhe  deft.,  on  his  way  horns 
from  the  moors,  stopped  at  the  White  Horse  Inn, 
SpoSbrth,  to  procure  some  refreahment.  While  there 
Mr.  Oates  came  in,  and  the  deft.,  wishing  to  reneir 
their  friendship,  offered  him  his  hand,  which  he  refused. 
Nothing  more  passed,  and  no  thresta  of  any  kind  were 
used.  On  the  18th  Ang.  the  deft.,  while  engaged  with 
some  friends  at  his  residence,  Kirkhammorton-lodge, 
was  arrested  by  a  policeman  on  a  warrant,  for  using 
threats  towards  Mr.  Oates,  and  immediately  removed 
to  Wetherby,  a  place  about  eight  miles  distant  from 
bis  house.  The  warrant  was  founded  ou  an  inform- 
ation by  Mr.  Oatea,  in  which  be  swore  that  the  deft, 
had  threatened  to  "  nail "  him,  and  be  (Mr.  Oates) 
was  afraid  the  defL  might  do  him  some  bodily  harm. 
At  Wetherby  he  was  taken  before  the  magistrate,  when 
Mr.  Oates  having  given  his  evidence,  the  deft,  appUed 
for  an  adjournment.  The  magistrate,  however,  refused 
to  adjourn  the  bearing,  and  required  the  deft,  al  ones 
to  enter  into  recognisances  to  keep  the  peaoe  towards 
Ur.  Oates  for  twelve  months. 

The  deft,  subsequently  brought  an  action  against 
Mr.  Oates  for  s  malicious  prosecution,  and  obtained  » 
verdict  for  25l. 

Sheplierd  now  moved,  on  an  affidavit  of  the  abovg 
facts,  for  a  certiorari  to  remove  the  recogniaances  and 
information  taken,  in  order  that  the  lecognisanom 
might  be  discharged,  and  contended  that  the  magis* 
trata  had  been  guilty  of  misconduct  in  not  allowing  aa 
adjournment.  [Cockburh,  C.  J. — I  do  not  see  what 
benefit  you  will  derive  from  the  success  of  your  motion. 
Your  client  has  vindicated  his  character  by  obtaining 
a  verdict  in  the  action  for  malicious  prosecution  ;  and 
the  only  advantage  that  ho  can  obtain  is  to  get  rid  of 
his  recognisances  to  do  that  which  he  is  bound  to  do 
to  keep  the  peace.]  He  is  unwilling  that  the  r«- 
coguisancea  should  remain  in  force  when  he  feela  that 
they  should  never  hare  been  granted.  Sex  v.  Tregof 
then,  SB.  &  Ad.  673,  may  probably  be  cited  as  aa 
authority  against  this  application.  But  in  that  easa 
the  magistrate  had  all  the  evidence  before  him,  and  tbs 
court  held  that  they  conld  not  interfere  with  the  discra- 
tion be  had  ezeicisisd. 

By  the  Court  (a)  : — It  would  probably  have  been 
preferable  that  the  magistrate  should  have  adjourned 
the  case,  but  be  acted  on  an  information  on  oath,  and 
wo  cannot  interfere.        __  Rule  r^fiued. 

Thursday,  May  7,  1869. 

KeO.   v.  iHHABtTAKTS  OF  HeTTKSBUBT. 

Highway — Indictment    for    non-rqmir — Order    Cjf 

Juttices-~Cotts  of  e^ortive  trial. 
An  indictment  for  non-repair  of  a  highway  under 

4  <f  5  H't^  4,  e.  50,  s.  95,  come  on  to  be  tried  at  the 

assizes,  when  the  jury  were  discharged  without  a 

verdict,  they  being  umU/le  to  agree: 
Held,  that  the  judge  could  not  direct  the  costs  of  suck 

trial  to  be  paid  out  of  the  highway-rate  under  the 

above  section. 
The  order  of  tlie  justices  directing  the  indtetmait  to  be 

preferred,  urns  also  held  bad  on  the  authority  of 


}}. 


(a)  Ceckbum,  C,  J.,  Crompton,  Dlai;kl;«ru  asU  aivlloTi 
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Q.  B.] 


Reo.  v.  Kkox — Bbo  v.  The  Ovbrseers  op  Islinotom. 


[Bail. 


Reg.  V.  Hickling,  7  Q.  B.  890,  fur  not  iltowinj  on 

(hejace  of  it  that  it  uxu  mtule  at  a  ipecial  leision 

of  the  highwayt,  hdd  within  the  division  in  which 

the  road  was  situate. 

This  vu  an  indictment  against  the  defU.  for  tlie 
non-repair  of  a  highway,  tried  at  the  last  assizes  at 
Derizeg,  before  Shee,  Serjt  The  jury  not  being  able 
to  agree,  were  discharged  withont  giving  a  Tcrdict. 
The  learned  commissioner  directed  the  prosecnlor's 
costs  to  be  paid  oat  of  the  highway  rate  in  the  defts.' 
parish  :  (5  &  6  Will.  4,  c  50,  s.  95.) 

The  order  to  prefer  the  indictment  wax  made  at  a 
special  session  of  justices  for  the  dirision  of  War- 
minster (Wilts),  in  which  dirisiin  Hejrtcsbnry  is 
partly  sitnate,  on  the  bearing  of  a  mnimons  against 
the  surveyors  of  Heytesbury  for  the  non-repair  of  a 
liighway  in  that  parish  when  they  denied  the  liability 
of  the  parish  to  repair. 

if.  Smith  on  a  former  day  obtained  a  mle  nut  to 
set  aside  the  order  or  certificate  for  costs. — Sfct.  95 
enacts,  "  the  costs  of  snch  prosecation  shall  be  directed 
by  the  judge  of  assize  before  whom  the  said  indictmtnt 
is  tried,  or  by  the  justices,  to  be  paid  ont  of  the  rate 
made  and  levied  in  porsnance  of  this  Act  in  the  parish 
in  which  each  highway  shall  be  sitoatc."  First,  the 
jadge  had  no  anthonty  to  make  the  order  as  the 
indictment  was  not  tried  within  the  meaning  of  that 
section.  There  was  no  verdict,  and  the  prosecation  is 
■till  pending,  and  the  deft,  may  obtain  the  verdict. 
Secondly,  the  order  of  the  justices  at  tlie  special  sessions 
directing  the  indictment  to  be  preferred  (5  &  6  Will.  4, 
c  50,  s.  95)  is  bad,  as  it  does  not  show  on  the  face  of  it 
that  it  was  made  at  a  special  session  for  the  highways, 
held  within  the  division  in  which  the  road  is  sitnate: 
Bfg.T.  Hickling,  7  Q.  B.  890. 

T.  W.  Saunders  now  showed  canse. — ^Tfae  word 
"tried"  in  sect  95  has  an  extensive  meaning.  In 
Jhg.  v.  Bttslemere,  32  L.  J.  30,  M.  C,  it  waa  held  to 
include  the  case  where  the  defts.  plead  guilty,  and  the 
case  is  not  tried  in  the  ordinary  sense  of  the  word. 
[Cbomfton,  J. — Yon  must  show  that  the  case  has 
been  tried  when  the  jury  are  discharged  without  a 
verdict.]  Althcogb  the  trial  is  an  abortive  one,  it  is 
nevertheless  a  trial.  [Blackdurn,  J.—  We  held,  in 
Jttjf.  T.  Charksworlh,  31  L.  J.  25,  M.  C,  where  the 
jury  was  discharged  by  the  judge,  that  there  was  no 
trial]  There  is  one  contingency,  it  is  true,  in  which 
the  prosecutor  could  not  have  his  costs  from  the  defts., 
when  the  woy  in  question  is  not  a  highway  :  (^Rfg.  v. 
Surreg,  21  L.  J.  193,  M.  C.)  But  upon  the  trial  in 
this  case,  it  was  admitted  on  all  hands  that  this  was  a 
highway.  [The  Court,  however,  ruled  tliat  the  in- 
dictment bad  not  been  tried  within  the  meaning  of 
aect.  95.]  Secondly,  the  objection  as  to  the  defect  on 
the  face  of  the  order  cannot  bo  taken  now,  becanse  the 
order  itself  is  not  before  the  court,  but  only  a  state- 
ment of  it  on  affidavit  [Crositton,  J. — How  do 
you  dutinguish  this  from  Jteg.  v.  nicldingf]  The 
order  shonld  be  brooght  op  by  certiorari,  and  be 
quashed.    He  referred  to 

12  &  13  Vict  c.  45,  s.  7. 
CROMrTON,  J. — The  power  of  amendment  in  that 
statute  can  only  be  exercised  by  the  court  when  the 
order  is  brought  up  on  a  return  to  a  certiorari    We 
are  now  asked  to  say  that  the  judge  had  no  juris- 
diction  to  make  the  order  for  costs,  becanse  the  order 
of  justices  directing  the  indictment  to  be  preferred  is 
bad  on  tlie  fuca  of  it.     If  it  is  bad,  although  it  is  not 
brought  before  us  to  be  qnashed,  I  do  not  see  how  that 
gives  another  party  jnrisdiction  to  act  upon  it     The 
judge  has  pruceeded  upon  an  invalid  order.    The  law 
is  clear  ami  the  order  ia  void. 
Mt  Smith  and  Bullar  appeared  to  support  tha  rule. 
-*  Huh  aksolatt. 


BAIL    COUBT. 

Keportcd  by  T.  W.  SAinmEiH,  Esq.,  Barrlater-at-Lav. 

Thtrsdag,  Mag  7, 1863. 

(Before  WiaHnU!f,J.) 

Reo.  v.  Ksox. 

Church-rate — Justices' jwisdietion. 

To  oust  the  justices  of  their  jurudietiim  to  adjaSaal* 

upon  a  chttr<A-rate  summons,  lie  iif/2.  wuist  dsetins 

to  accept    their  adjudication.     Where,  thtrsfin, 

though  objecting  to  the  ixJidilf  of  a  eiarci-ntfc, 

he  nevertheless  submits  his  olgeetions  to  the  dtdotn 

of  the  justices,  he  cannot  afterwards  object  that  Aq 

had  no  jurisdiction. 

This  was  a  rule  for  a  certiorari  to  remove  an  aria 
of  justices  for  the  payment  of  s  ehnrch-rata  made 
upon  a  Mr.  Knox,  in  order  that  the  same  may  be 
quashed.  It  appeared  that  he  having  refused  ptjr- 
ment  h«  was  summoned  before  certain  justices,  and 
at  the  hearing  he  made  several  objections  to  the  validity 
of  the  rate,  and  upon  these  being  decided  againtt  \m, 
be  said  he  should  appeal,  but  he  did  not  in  any  oUm 
way  dispute  the  validity  of  the  said  rale,  or  object  to 
the  justices  determining  the  said  objections. 

J.  Brown  now  showed  cause,  and  contended,  epos 
the  authority  of  Jteg.  v.  The  Justices  of  Salop,  19 
L.  J.  39,  M.  C,  that  the  jurisdiction  of  the  josticei 
was  not  ousted. 

Petarce,  contra,  argued,  upon  the  authority  of  Ay.  v. 
The  Justices  of  Leicestershire,  29  L.  J.  203,  U.  C. ; 
2  L.  T.  Rep.  N.  S.  436,  that  the  deft  had  saSdaUy 
objected  to  the  validity  of  the  rata  to  take  away  thi 
jurisdiction  of  tlie  justices : 

Dale  V.  PoUard,  10  Q.  B.  508; 
n,  V.  Wrollesleg,  1  B.  &  A.  648. 
WiOHTMAir,  J. — I  think  this  case  falls  within  Ihi 
ruling  in  Reg.  v.  The  Justices  of  Salop,  and  is  not 
really  distinguishable  from  it  There  were  ceitaicly  il 
this  case  many  objections  taken  to  tho  rate,  bat  th^ 
were  left  to  the  justices  to  decide;  aud  when  they 
decided  them,  he  says  he  will  appeal.  So  it  was  in  Rij. 
V.  Salop!  hut  the  court  said  they  could  not  grut  th< 
certiorari  after  the  justices  had  been  permitted  to  p 
into  the  case.  There  might  pcihaps  be  some  diStr- 
eiice  if  the  motion  were  for  an  order  upon  the  jnttlos 
to  issue  a  warrant  Here  il  is  sought  to  qocstioo  tk 
order,  which  I  think  was  properly  made. 

Kule  disckarjti 


Bko.  v.  Tub  OrsBSEEns  of  lau^iaTOS. 
IsBngton  vestrg — Demand  to  be  rated — 18  ^XiVtct. 

e.  120. 
Under  the  18  ^  19    Vict.  e.  120    (the  UetnpsKt 
fjoeal  Management  Act),  the  powers  of  the  trvtm 
of  the  parish  of  Islington  ooi^ferred  bg  a  local  M 
are  transferred  to  the  vestrg  under  the  silts' 
mentioned  A<^: 
Held,  that  a  demand  of  on  vskahitoMt  to  ie  MJsrCrfn 
the  rate-book  qf  the  poor-rate  shmU  be  swli 
upon  such  vesirg,  and  not  tqion  the  overseers. 
Tliu  was  a  rule  calling  upon  the  overseen  ef  tin 
parish  of  Islington  to  show  cause  why  a  mandemts 
should  not  issue  commanding  them  to  insert  a  Ur. 
Williams  in  the  poor-rate  for  that  pariah. 

Several  objections  were  urged  in  answer  to  the  nk, 
the  one  argued,  however,  and  upon  which  theoooit 
gave  judgment,  was,  that  no  proper  demand  to  be  pat 
upon  the  rate-book  had  been  made  ;  the  only  demiad 
made  having  been  upon  the  overaeen  of  the 
paiisb,  who  it  was  alleged  bad  no  control  over  tbs 
rate  or  the  rate-books,  instaad  o(  being  made  upon  the 
vastrv  under  the  18  &  19  Viot  c  120  (Metreaolis 
local  Haoagemant  Act).  It  appeand  that  by  a  Isoit 
Act  the  nuuuguaeot  of  tbt  poor  wm  •dmioiitmd  bj* 
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bodjr  of  tnutces,  the  powers  of  whom  were,  by  the 
18&  19  Vict  e.  120,  transferred  to  the  vestry  con- 
ititnted  under  it. 

JTens  appeared  in  opposition  to  the  rate,  and  oon- 
traded  that  the  demand  as  being  made  npon  the  oter- 
wns  wu  made  upon  parties  who  bad  no  power  to 
amply  with  it,  and  that  it  should  bare  been  mude  npon 
llieratiy:  (sect.  iSO.) 

Pi^iKm,  Q.C.  and  Tapping,  contra,  contended  that 
tb«  demand  was  correctly  made ;  sect.  4  of  the  19  & 
30  Vict.  c.  112  (the  Amending  Act),  expressly  point- 
ing «it  the  OTcrseei's  as  the  proper  parties. 

WioHTMAK,  J.  held,  that  with  reference  to  this 
fariih,  the  demand  to  be  pnt  npon  the  rate-book  was 
audt  npon  the  wrong  parties ;  that  it  should  hare  been 
made  open  the  Testry,  who  alone  had  the  power  to 
amply  with  it.  Buh  ducAarged, 


OOUST    OF    ABOHES. 

OAITTSmBUBT. 
Xeperted  by  Dr.  Swabet,  ot  Doctors' -commons. 

AprU  27  and  Mag  11,  1863. 

Tke  Office  of    the  Jndge   promoted  by  Multsbcx 

(CMl)  v.  BAOSBAvr  (Cleric),  on  the  admission  of 

the  articles. 

AnHoie  anibit — Appomtment  of  chaplain— Sight  of 

iiicmnbaU—4  4  S  WiO.  4,  e.  76. 
Aclergfmano/the  Cknrch  of  England,  duly  appointed 
cia^in*  <ff  a  snion  Ig  Hie  authorilg  o/  the  Poor 
Lam  Camwuttioneni,  mag  perform  the  service  oj 
At  Chmrck  of  England  in  the  uaton-Aoiue,  by  their 
Urteliein  and  under  their  authority,  mlhout  Me 
cmeat  of  the  iacmnhent  of  the  parieh  in  mhich 
lie  mim-hottse  it  locally  litaated. 
This  esse  came  before  the  ooiut  by  letters  of  request 
bom  the  Bishop  of  Ely. 

Tile  IJer.  John  Henry  tlolynenx,  perpetual  cnrate 
«f  the  parish  of  St.  Gregory  with  St.  Peter  annexed, 
in  the  connty  of  Snffulk,  proceeded  against  the  Rev. 
fdwaid  Salmon  Bagshaw  for  publicly  reading  and 
preMbing,  without  the  preTions  leave  and  against  the 
■'monstrance  of  the  pit ,  in  the  chapel  of  tho  work- 
InoM  of  the  Sudbary  Union,  within  the  said  parish  of 
St.  Gffgoiy  and  St  Peter. 

The  articles,  tbe  admission  of  which  was  now  opposed, 
Mei  in  substance:— First,  the  nomination  and 
•ioace  of  Mr.  Molyneuz  to  the  perpetual  curacy  of 
Si.  Oregory  and  St  Peter's  annexed.  Third,  that 
■W  is  a  certain  building  called  the  chapel  of  the 
voUunse  of  tbe  Sudbury  Union,  attached  to  the 
>«d  workboum  of  tbe  Sudbury  Union,  and  sittuta 
*ithin  the  said  parish  of  St.  Gregory  and  St  Peter 
■onextd,  in  Sadbnry  aforesaid,  and  within  and  subject 
t*themiiitst«riaIor  parochial  superrision  and  charge 
^  Mr.  Uotyoeox,  as  perpetual  curate  of  the  parish. 
f'vA,  that  DO  derk  or  minister  of  the  United  Gbnreh 
of  EogUnd  and  IreUnd  in  holy  orders  is  allowed  or 
(cnnitied,  by  the  ecclesiastical  laws  of  this  realm,  to 
^ciate  in  the  said  building  called  the  Chapel  of  the 
"otkhonsa,  &c,  by  publicly  reading  to  a  congro- 
ptieo  there  assembled  the  common  prayers,  or  by 
{"ethbg,  or  administering  tbe  sacraments,  or  by 
pnfonning  the  other  ecclesiastical  daties  and  divine 
offices  according  to  tlie  rites  and  ceremonies  of  the 
I'nited  Church,  without  previons  leave  nnd  against  the 
'xnagstrance  of  the  incumbent  of  tbe  parish,  as  such, 
btring  the  ministerial  or  parochial  supervision  and 
clunp  sf  tbe  said  parish,  including  the  chapel  of  the 
■"khonse  of  the  union.  Fifth  and  sixth,  pleaded  a  pro- 
UMtaty  lettar  from  pit  to  deft.  Seventh,  that,  after 
tks  iHript  of  such  latter,  Mr.  Bagshaw  did,  on  Sun- 
<>7i  tti  7tb  Dec  }$63,  and  m  foUowiog  Sandsys, 


officiate  in  tbe  said  chapel  of  the  workhouse,  by  pub- 
licly reading  tbe  office  of  morning  and  evening  prayer, 
according  to  the  rites  of  the  said  United  Church,  to  a 
congregation  consisting  of  upwards  of  100  persons 
there  assembled.  Eighth,  pleaded  public  preaching  on 
tbe  same  days  and  to  the  game  congregation.  Ninth, 
that  Mr.  Bagshaw  n  a  priest  or  minister  in  holy 
orders  of  the  said  United  Church. 

And  the  rest  were  tho  usual  formal  articles,  con- 
cluding with  the  prayer  that  Sir.  Bagshaw  should  be 
monished  to  abstain  from  such  illegal  conduct,  and  be 
condemned  in  coets. 

Tbe  following  documents,  though  not  before  the 
court  in  the  present  stage  of  the  case,  may  serre  to 
illnstrate  it : — 

"  Sndbury  Union. 

"  To  the  Onsrdians  of  the  Poor  of  the  Sudbury 
Union,  in  tbe  counties  of  SufToIk  and  Essex ; 

"  To  the  Rev.  John  William  Henry  Molyneux, 
chaplain  of  the  workhouse  of  the  said  union ; 

"  To  the  clerk  or  clerks  to  the  justices  of  the  petty 
session  he!d  for  the  division  or  divisions  in  which  the 
said  union  is  situate ; 

'*  And  to  all  others  whom  it  may  eoucem. 

"  We,  tho  Poor  Law  Board,  hereby  declare  thitt  wo 
deem  the  Bev.  John  William  Henry  Molyneux  unlit  for 
the  office  of  chaplain  of  tho  workhouse  of  the  Sudbury 
Union,  in  the  counties  of  Suffolk  and  Essex ;  and  in 
pursuance  and  execution  of  the  powers  and  authorities 
given  in  and  by  the  statute  in  that  behalf  made  and 
provided,  we  hereby  remove  him  from  the  said  office, 
and  order  and  direct  the  said  Rev.  John  William  Henry 
Molynenx  to  cease  to  exercise  and  discharge  the  powers 
and  duties  of  the  said  office. 

"  And  we  hereby  require  the  guardians  of  tho  poor 
of  the  said  union,  ns  soon  as  conveniently  may  be,  to 
appoint  a  fit  and  proper  person  to  be  chaplain  of  the 
said  workhouse  in  the  room  of  the  said  Rev.  John 
William  Henry  Molyneux,  and  to  report  to  the  Poor 
Law  Board  the  said  appointment,  when  made,  together 
with  the  amount  of  the  salary  intended  to  be  given  to 
the  person  so  to  bo  appointed  chaplain  of  tbe  said 
workhouse  as  aforesaid. 

"  Given  under  our  bond  and  seal  of  office  this  29th 
day  of  Sept  in  tlie  year  one  thousand  eight  hundred 
and  sixty-two.  "  C.  P.  VlLuens,  President 

"  H.  Flemino,  SecreUty." 

"  Extract  from  the  Minute-book,  Sudbury  Union, 
Nov.  6,  1862. 

"  Rev.  0.  Bull  moved,  and  Mr.  Orpen  seconded : 
That  the  Rev.  Mr.  Bsgshaw  be  appointed  chaplain  of 
this  union-house;  and  a  Urge  majority  having  voted  in 
favour  of  Mr.  Bagshaw,  he  was  duly  appointed  chaplain 
on  the  following  terms :  To  perform  two  full  services 
on  the  Sunday  at  the  union  chapel,  at  such  hours  as  the 
guardians  may  direct,  and  snob  other  duties  as  they 
may  appoint  in  conformity  with  the  consolidated  order 
of  the  commissiouers,  and  not  bold  any  other  regular 
appointments. 

**  Stipend,  lOOi  a-ycar,  to  be  paid  quarterly. 

"  Edward  Buu.,  Chairman.'* 

"We,  Thomas  Lord  Bishop  of  Ely,  do  hereby 
signify  our  consent  to  the  appointment  of  the  Rev. 
Edward  Salmon  Bsgubsw,  as  chaplain  to  the  Sudbury 
Union. 

"  Uated  the  27th  day  of  Nov.  1862.    "  T.  Ely." 

"No.  2200b,  1863. 

"  Poor  Uw  Board,  Whitehall,  S.W., 

"20th  Jan.  1863. 

"  Sir,— I  am  directed  by  the  Poor  Law  Board  to 
acknowledge  the  receipt  of  yonr  letter  of  tbe  16th 
Inst,  and  to  inform  you  that  they  see  no  objection  to 
the  appointment  of  the  Bev.  Edw.  Salmon  Bagshaw 
to  the  office  of  diaplain  «t  tbe  workhoose  of  tbe  8ud« 
bury  Uniea. 
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"  The  board  approve  of  tlie  payment  of  a  salary  of 
on«  hundred  pounds  per  annum  to  tlie  Ber,  Mr.  Uag- 
sbair  for  the  pcrformanco  of  the  duties  of  liia 
office,  ud  in  performance  of  the  prorisions  contained 
in  article  172  of  the  general  order  of  the  24th  July 
1847,  they  now  direct  that  the  said  annual  salary  of 
one  imndred  pounds  shall  bo  paid  to  him  by  the 
-guardians  according  to  the  terms  of  the  order  applicable 
to  the  payment  of  salaries  in  force  in  the  union. 
"  I  am,  Sir,  your  obedient  senrant, 

"  C.  GtLPiM,  Secretary. 
"  To  E.  Steodman,  Esq.,  Clerk  to  the  Goardians 
of  the  Sndbury  Union,  Sudbury." 

The  admission  of  these  articles  was  now  opposed,  OB 
behalf  of  Mr.  Bagsbaw,  by 

Dr.  Deane,  Q.  C.  and  Dr.  Tain,  Q.  C— In  this 
case  it  piay  ba  convenient,  though  perhaps  not  strictly 
regular,  to  take  tlio  opinion  of  the  court,  at  this  stage 
of  the  proceedings,  whether  the  chaplain  of  a  union 
workhouse  may  officiate  there  without  the  leave  of  the 
incumbent  of  the  parish  in  which  the  union-house  is 
locally  situated.  The  question  u,  whether  there  is 
anything  in  the  sUitute  law  which  takes  the  cose  out 
of  the  general  ecclesiastical  law,  which  is  not  disputed. 
The  building  called  the  chapel  of  the  workhouse 
is  no  doubt  locally  within  the  parish,  but  does  it 
follow  that  the  building  to  situated  is  under  the  minis- 
terial authority  of  the  incumbent  of  the  parish? 
The  statute  on  which  the  question  depends  is  4  ft  5 
Will.  4,  c.  76  (the  Poor  Law  Amendment  Act).  We 
contend  that  its  enactments,  pro  tanto,  override  the 
general  law.  The  46th  section  enables  the  commissioners 
to  direct  the  overseers  or  guardians  of  any  parish  or 
anion  to  appoint  such  paid  officers  as  the  commis- 
sioners shall  think  necessary  for  superintending  or 
assisting  in  the  administration  of  the  relief  and  employ- 
ment of  the  poor.  The  48th  section  empowers  the 
commissioners  by  order  under  their  hands  and  seals, 
either  upon  or  without  any  suggestion  or  complaint  on 
that  behalf  from  the  overseers  or  guardians  of  any 
parish  or  union,  to  remove  auy  master  of  any  work- 
hooso  or  assistant  overseer  or  other  paid  officer  of  any 
parish  or  union.  The  interpretation  clause,  sect  109, 
says  the  word  "  officer"  shall  be  construed  to  extend 
to  any  clergyman,  schoolmaster,  &c,  who  shall 
be  employed  in  any  parish  or  union  in  carrying  tliis 
Act  or  the  laws  fur  the  relief  of  the  poor  into  execu- 
tion. The  eScut  of  these  sections  as  to  the  appointment 
of  a  chaplain  is  determinod  by  the  case  of  tleg.  v.  The 
O'uardiaiu  of  the  Brtunlree  Union,  I  Q.B.  ISO.,  where 
a  maiKiiiiniw  was  directed  to  the  guardians  to  appoint  a 
chapUin  in  accordance  with  an  order  of  the  com- 
missioners. The  note  of  the  case  is,  "  Tlie  Poor  Law 
Commissioners  may  order  the  guardians  of  a  union  to 
appoint  a  chaplain  for  the  union  workhouse  with  a 
salary,  such  chaplain  being  an  officer  within  the 
meaning  of  4  &  5  Will.  4,  c.  76,  s.  46,  interpreted  by 
sect.  109."  As  to  the  dbmissal  of  a  chaplain,  see 
£k  parte  Molgnaa,  7  L.  T.  Rep.  N.  S.  599,  where 
the  judges  of  the  Q.  B.  took  the  same  view  of  the  effect 
of  the  above  enictments  as  in  the  Uramlree  case.  The 
word  "  union"  in  the  above  Act  is  to  be  construed  to 
include  any  number  of  parishes  united,  for  any  purpose 
whatever,  under  the  provisions  of  this  Act.  The 
statutes  for  the  regulation  of  gnols  and  lunatic  asylums 
have  special  enactments  as  to  chaplains,  which  are  not 
to  be  found  iu  the  Poor  Law  Acts.  We  submit  that 
the  articles,  as  laid,  do  not  show  that  Bagshaw  has 
been  guilty  of  any  ecclesiastical  olTencc  whatever. 

The  Queen's  Advocate  (Sir  K.  J.  PliiUimorc)  and 
J)t.  Trulritmin  support  of  the  articles. — As  fur  as  we 
know,  this  is  yet  au  undecided  point  of  great  impor- 
tance. If,  under  the  authority  suggested,  a  clergy- 
man may  preach  and  read  to  a  large  number  of  persons 
in  «  buUding  locally  situated  in  another  man's  parish, 
wl>ei«  U  (b«  limit  (q  b«  dnwn?    Dow  lli«  ttuiUonty 


extend  to  administration  of  the  sacraments  and  to  ths 
collection  and  disposal   of  offertory  money?  Is  llu 
whole  Rubric  to  be  indirectly  set  aside  by  obscan 
clauses  in  the  Poor  Law  Act  ?     Bnt  we  contend  thit 
the  Act  properly  read  gives  no  such  power  to  the  Oiiri- 
miuioners  and  guardians  tft  appoint  a  cbiplsin  ia 
spite  of  the  incumbent  of  the  parish.    It  is  sdmittnl 
that  in  the  section  already  referred  to  the  power  it 
only  given   by  inference ;  bnt   express  enactment  it 
required  to  put  aside  a  common  law  right.    The  19tli 
section  of  the  Act,  however,  makes  certain  prorisiou 
for  religious  service  and  religious  assistance  quite  incon- 
sistent with  the  appointment  of  such  an  officer  as  Hr. 
Bagshaw  claims  to  be:  "And  be  it  further  enacted 
that  no  rules,  orders,  or  regulations  of  the  said  com- 
missioners,  nor  any  bye-laws  at  present  in  force  or  ts 
he  hereafter  mode,  shall  oblige  any  inmate  of  any  wori:- 
house  to  attend  any  religious  service  which  may  be 
celebrated  in  a  mode  contrary  to  the  religious  princi- 
ple of  suck  inmate,  nor  shall  authorise  the  education  of 
any  child  in  such    workhouse  in  any  religious  creed 
other  than  that  possessed  by  the  parents  or  snrvirio| 
parent  of  suck  child,  and  to  which  such  pareottor 
parent  shall  object,  or  in   the  cose  of  an  orphan  le 
which  the  godfather  or  godmother  of  snch  orplinn  tball 
so  object.     Provided  also,  that  it  shall  and  m.iy  Iw 
lawful  for  any  licensed  minister  of  the  religious  pcr- 
soasioo  of  any  inmate  of  such  workhouse  at  all  tiinu 
iu  the  day,  on  the  request  of  such  inmate,  to  visit  sncb 
workhouse  for  tbe  purpose  of  affording  religioas  aasitt- 
ance  to  such  inmate,  and  also  for  the  purpose  of  inslractiof; 
his  child  or  cnildren  in  the  prmciples  of  their  reUgioii. " 
The  proper  construction  of  the  46th  and  lUSlh  sectiuni 
is  to  bo  gathered  from  Stg.  v.   77ie  Poof  Lot)  Cm- 
miuionert,  re  Cambridffe  Union,  9  A.  &E.    At  918, 
Littledale,  J.  is  reported  to  say :  "  Tbe  words  '  paid 
officers'  in    sect.  46,  might  indnde  collectors;  bot 
we  cannot  say  that  it  does  so,  if  (as  the  fact  is)  tb< 
word  '  collector '  nowhere  occurs  in  the  Act,  and  ilit 
fnnctions  of  a  collector  arc  not  necessary  for  the  par. 
poses  mentionod  in  sect.  46,  and  they  are  not  neces* 
sary  for  '  superintending  or  assuting  in  the  ndrainit- 
tration  of  tbe  relief  and  employment  of  the  poor,'  or 
'  for  the  examining  mid  anditing,  allowing  or  disallow- 
ing of  accounts.    .    .    .'    In  the  interpretation  claiue, 
sect.  109,  'officer 'is  said  to  mean  'collector;'  but  it 
does  not  follow  that  a  collector  is  one  of  those  oflictn 
whose  appointment  the   commissioners  have  a  general 
power  to  direct  for  the  purposes  of  this  Act."    W« 
submit  that  a  similar  construction  applies  to  "  cbapliio" 
or  "  clergyman."    An  analogous  point  was  determined 
in  the  Consistorial  Court  of  the  di.iccse  of  DubUo,  ia 
The  Office  of  the  Judj/e  promoted  by  Milligan  v.  &<*• 
ford  Jones,  in  connection  with  a  district  county  Innilit 
asylum,  reported  in  the  Irish  Jurist  of  1 5th  Dec  1861. 
The  case  of  Seg.  v.  The  Visiling  Jutlices  of  Hwmd), 
under  9  Geo.   4,  c.  40  (the  Pauper  Lunatic  Act),  is 
stated  in  1  Phillimore's  Bum,  308,  I. 

Dr.  Dame  in  reply. 

Dr.  LcsuisoTON.— The  only  question  before  m 
on  the  admission  of  these  articles  is,  whether  sncb  a 
chaplain  may  read  the  church  service  and  preach  on 
Sundays.  Cur.  ode.  nU- 

Mag  11. — ^The  learned  Deax  gave  the  folloiring 
judgment: — I  really  feel  uo  difficulty  iu  tliis  com, 
except  that  which  arises  from  tbe  defective  stite  of  tl>e 
articles,  the  admiuibility  of  whicli  is  formally  tbe 
question  before  the  court,  for,  on  looking  at  my  volet 
of  the  argument,  I  find  that  it  turned  oo  matters  not 
before  the  court  on  these  articles;  bnt  though  the 
matter  is  not  strictly  in  form  before  me,  yet,  at  tbe 
request  of  the  parties,  I  will  dispose  of  what  1  under- 
stand to  be  the  substantive  question  in  dispute  between 
them,  especially  as  the  argument  was  full  and  able. 
[The  learned  Dean  then  sUted  the  nature  uf  the  mom 
Had  tbe  lubtUDCo  of  tbe  articles,  tis  nbevs.J    In  Um 
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articles  I  do  not  flod  any  arermoat  that  Mr.  Uagsliaw 
m  appointed  chaplain  to  thia  union  hoiiso  by  the 
antlwritjr  oF  the  Poor  Law  Commisiioners,  Tlie  only 
neasa  by  wbjdi  I  caa  extract  from  the  materiala 
00*  before  me  that  Mr.  Bagahair  hoa  been 
appointed  aticb  a  chaplain,  ia  from  the  note 
addrttaed  by  Mr.  Molyneiix  to  him  forbidding  him 
tt  officiate,  and  wbioh  note  ia  annexed  to  these 
articles,  lliia  should  bare  been  clearly  stated,  for  tlie 
asatnions,  that  any  clergyman  may  ofiiciate  within  the 
pariah  of  another,  and  that  a  cliaplain  appointed  by  the 
PoorLair  Commiaaioners  may  do  so,  are  totally  different. 
But  the  question  I  am  really  asked  to  decide  is, 
vlietbcr  the  chaplain  so  appointed  bas  a  right  to 
officiate  by  their  direction  and  under  tlieir  aothority. 
Tbat  within  the  limits  of  hi^  pariah  an  incnmbent  has 
tlj<  sole  cure  of  souls,  and  that  if  another  clcr<:ym»n 
pnfamu  the  services  of  the  Church  of  England 
vitliin  those  limits  without  the  leave,  a  fortiori,  in 
ipite  of  the  prubibiiion,  of  the  incumbent,  be  ia  gnilty 
of  an  ecclesiastical  offence,  are  propositions  too  clear  to 
admit  of  doubt.  But  if  it  pleases  tlio  Legislature  to 
iatitiduce  exceptions  it  has  full  power  to  do  so.  The 
■tatate  under  which  the  exception  ia  said  to  exist  in  the 
pieaent  cose  ia  4  &  5  Will.  4,  c  76.  If  that 
■tuute  has  received  in  the  Q.  B.  a  construction 
applicable  to  the  question  which  I  have  to  decide, 
1  moat  follow  that  construction ;  for  it  is  an 
ianriaUe  role  tbat  the  Ecclesiastical  Conrt,  in  con- 
atniing  a  statute,  must  follow  the  decisions  of  tbe 
ewiinon  law  courts.  Tbe  Bra'mtrea  Umon  case 
deoJed  that  the  Poor  Law  Commissioners  mny  order 
tb<  (nardiana  of  a  union  to  appoint  a  chaplain  for  that 
uiw.  It  ia  auid  that  that  decision  is  inconsistent 
*itli  the  decision  in  the  Cambridge  case ;  if  that  were 
>,  the  Braiiitrte  case,  which  is  the  later  of  the  two, 
noM  be  binding  on  me ;  but  tbe  cases  are  clearly  dis- 
tiagniahable,  and  there  is  really  no  conflict  between 
tlx  jodgmenta.  It  is  not  for  me  now  to  point  out  tlie 
4iatuictioD;  it  is  sufficient  for  tbe  present  purpose  that 
tlw  Lord  Chief  Justice  has  stated  that  they  were 
distinct.  The  legal  power  to  appoint  must  then  be 
taken  as  established.  The  fact  that  Mr.  Bagshaw  was 
■  appointed  was  not  disputed  in  argument,  though 
Uie  &et  b  nowhere  stated  in  the  articles ;  neither  is  it 
aid  whether  he  officiated,  ns  charged,  with  or  without 
tbe  anthorily  and  direction  of  the  Poor  Law  Com- 
Bioioiiers.  I  muat  take  it  that  he  did  act  under 
their  authority,  and  if  so,  I  think  tbat  be  was  simply 
actini!  in  discharge  of  bis  duty.  I  do  not  rely  on  any 
pvtieohr  eiretmutances  of  this  union  ;  but  assuming 
tW  facts  of  the  appointment  and  tbe  direction  to 
■Aaale,  I  think  that  a  clergyman  oi  the  Church  of 
Knglaod,  duly  appointed  by  lawful  authority  to  be 
cbsflaia  of  a  poor-law  union  nnd  reijuired  by  that 
satbority  to  perform  tbe  service  of  the  Church  of  Eng- 
land in  the  onion-house,  is,  in  performing  such  service, 
doiig  nothing  but  what  be  was  bound  to  do.  I  reject 
tbeae  aitidet,  and  with  costs. 

Dr.  Tristrmn,  on  behalf  of  Mr.  Molynenx,  asked 
leave  to  appeal. 

Dr.  LosHiMGTOir. — I  will  give  that  leave  only  on 
cvdilion  that  the  articles  are  amended  by  stating  the 
'ppointment  of  Mr.  Bagshaw  by  the  Poor  Law  Com- 
miiaianera,  and  tliat  he  performed  the  services  com- 
plained  nf  by  their  authority,  so  that  an  intelligible  cose 
on  the  facts  may  be  prracnted  to  the  Privy  Council. 

Pructor  for  tbe  pit.,  Brooker  and  Du  Boil. 

Procter  for  tbe  deft.,  Silpmth. 


V.  C.  KINSEBSI.ET'S  OOTmT. 

Jtcpurtod  by  Josula  MisravLvii,  Esq.,  Uarrlater-at-Ijaw. 

Fridai),  Jtm.  23,  1863. 
Jte  The  Alkrktom  Distiixct  Fbiestdlv  asd 

PliOVIDEST  SOCIETV. 

Wiading-up  Act  of  1862 — Provident  iociely. 
A  pttition  waspraenled  to  have  a  /riendiy  and  pro- 
vident society  ahicit  had  done  no  iuiinese  since 
1844  wound-up  under  the  Companies  Act  of  1862  : 
Beld,  thai  the  society  came  within  tlie  terms  of  tliat 
Act 

Tbia  was  an  unopposed  petition  for  the  winding-up 
of  the  above  society  under  tbe  Companies  Act  of 
1862.  It  appeared  that  in  1844  dissensions  arose 
amongst  the  members  of  the  society,  and  tbat  no 
business  bad  since  been  done.  There  were  about  a 
hundred  members,  nearly  all  of  them  in  a  humble  con- 
dition of  life.  All  the  trusters  with  the  exception  of 
one  was  dead,  tbe  only  surviving  ofBchil  being  a  Mr. 
Mather,  who  bail  opposed  several  attempts  which  bad 
been  made  to  adjust  tbe  aifairs  of  the  society,  on  the 
ground  that  the  magistrates  applied  to  were  nominal 
members. 

Simmonda  appe^'rcd  fur  the  petitioners,  and  sub- 
mitted that  the  cose  came  witliin  the  provisions  of  the 
Winding-up  Act  of  1862  (25  &  26  Vict  c  89). 

The  Vici:-Chakcei.ia>u,    after   some    diacnssion, 
made  tbe  order. 
Solicitor  for  the  petitioners,  S.  D.  AMy. 


COTmT  OF  OOmiON  BENCH. 

neported  tiy  UjkNiEL  Thomas  Evas-.i  and  W.  AUvi>,  Estirs., 
llairUters-at-Law. 

Monday,  Jan.  26,  18C3. 

StOTT  and  OTHKBS  I).  ClEOO  AMD  OTHICItS. 
Lessees  of  turnpike  tolls  compounding — Riylit  to  do  so. 
The  deji.  hired  some  turnpike  tolls  for  three  years 
from  the  trustees,  and,  as  sucli  lessee,  entered  into 
an  ngreement  viitlt  tlie  deft,  fur  a  composition  of  his 
tolls  fur  tltat  period.     The  deft,  aflerwardsrtfused 
to  curry  out  the  terms  of  the  agreement,  whereupon 
the  pit.  brought  his  action  for  tlie  breach,  the  deft, 
demurring  on  the  ground  that  such  an  agreement 
was  contrary  to  law : 
Ueld,  that  suc/i  a  composition,  by  a  lessee,  was  not 
illegal,  and  tlieiefure  that  t/ie  action  would  lie  against 
him. 

This  wna  a  demurrer  to  the  declaration. 
The  declaration  stated  that  before  and  at  the  time 
of  the  making  of  the  agreement  hereinafter  recited,  tbe 
pits,  were  possessed  of  certain  collieries  and  a  certain  f.vm 
situated  in  the  township  or  division  of  Ebsworth,  in  the 
parish  of  Myddleton,  in  the  county  of  Lancaster,  and 
the  pits,  and  their  customers  were  in  tbe  habit  of 
using  certain  roads  called  the  Bamford  turnpike-roads 
with  carts  laden  and  unladen,  coming  from  and  going 
to  the  said  collieries  and  farms, paying  toll  for  snch  ikse 
at  certain  turnpike-gates  belonging  to  tbe  trustees  of 
the  said  Bamfurd  turnpike-roods,  to  wit,  Hulf-acrc, 
Wheelbarrow-lane,  Ueywood-lane-end,  Fairfield-gates, 
and  the  defts.  had  became  and  were  the  lessees  and 
tbe  farmers  of  the  tolls  of  the  said  Bamford 
turnpike-roads,  and  thereupon,  on  the  5th  May 
18C2,  it  was  agreed  by  and  between  the  pits, 
and  the  defts.  that,  in  consideration  of  29  U.  ISs. 
to  be  paid  by  the  pits,  to  the  deft?,  by  quarterly 
payments,  the  pits.  and.  their  customers  going  to  and 
from  their  said  collieries  and  farm,  should  from  and 
after  the  making  the  said  agreement  have  the  right  of 
passing  through  Half-acre,  Wheelbarrow-lone,  Hey. 
wood-lane-end,  and  Fairfield-gates  with  carts  and 
other  conveyances,  laden  or  unladen,  until  the  1st  April 
1865,  free  from  all  toll,  and  (hat  the  cbain-hotaas 
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siiould  bavo  the  right  of  helping  np  the  cnrtt  at  Simp- 
son Clougb  ax  then  used.  And  the  pit*,  have  in  all 
legpecta  performed  their  part  of  the  said  agreeroeot,  so 
as  to  entitle  them,  aiid  all  tliings  and  conditions  have 
happened  a:id  been  performed  which  were  neceasar/  to 
happen  and  be  performed  to  entitle  them  to  bare  the 
said  agreement  of  the  defts.  performed  by  them ;  yet 
the  pits,  and  tbcur  customers  going  to  and 
from  the  collieries  and  the  said  farm,  by  the  default 
.  of  the  defts.  in  that  behalf,  have  not  had  or  been 
snflered  or  permitted  by  the  defts.  to  enjoy,  nor  bare 
they  nor  are  they  suffered  or  permitted  by  the 
defls.  to  enjoy  the  said  right  of  passing  through 
Half-acre,  Wheelbarrow-lane,  Heywood-lane-end  and 
Fairiield-gutcs  aforesaidwith  ctrtsand  other  conveyances, 
laden  or  unladen,  free  from  toll,  according  to  the  said 
agreement  of  the  defts.;  but  on  the  contrary  tiiareof,  after 
the  making  the  said  agreement,  and  before  this  suit, 
drivers  of  the  carts,  &c.,  of  the  pits,  and  of  their  cus- 
tomers, going  to  and  from  the  said  collieries  and  the 
aaid  farm,  laden  and  unladen,  have  been  and  were,  by 
the  default  of  the  defts.,  prevented  and  hindered  from 
passing  through  the  several  gates  aforesaid  free  from 
toll ;  and  have  been  and  were  compelled,  by  the  re- 
spective collectors  of  the  tolls,  &c.,  to  pay  tolls  for  the 
said  carts  and  other  conveyances  respectively ;  whereby 
the  pits,  have  been  compelled  to  pay  divers  sums  of 
money  for  and  in  respect  of,  and  bavo  been,  and  are 
compelled  to  sell  the  coals  from  their  said  collieries  at 
n  less  price  than  they  otherwise  would  and  might  have 
done,  and  might  and  would  do,  and  are  prevented  from 
cirrying  on  their  trade  and  business  at  the  said  col- 
lieries and  at  the  farrk  in  so  beneficial  and  profitable  a 
manner  as  they  otherwise  would  and  might  have  done, 
and  might  and  would  do,  and  have  incurred  a  great 
loss  and  inconvenience  And  the  pits.  aUo  sue  the 
defts.  for  money  payable  by  the  defts.  to  the  pits,  and 
for  money  had  and  received,  and  the  pits,  claim  SOOA 
and  a  writ  of  injunction  to  restrain  the  defts.  from 
the  repetition  or  oontinoanoe  of  the  injuries  above  com- 
plained of,  and  other  injuries  of  a  like  nature. 

Pleas: — 3.  To  the  first  count,  that  the  said^tolls, 
which  the  pits,  and  their  customers  have  been  and  were 
compelled  to  pay,  were,  at  the  time  of  the  muking  of 
the  said  agreement,  and  of  such  payments  respectively, 
tach  tolls  as  were  authorised  and  directed  to  bo  taken, 
and  the  same  were  demanded  and  takc'n  by  and  by 
virtue  of  the  particular  Turnpike  Acts  in  force  relating 
to  the  said  Baniford  turnpike-roada,  &&  5.  That  tbu 
said  first  count  is  bad  in  substance.  Demurrer  and 
joinder  in  demorrcr. 

The  gronnd  of  demurrer  was,  that  such  an  agree- 
ment was  contrary  to  law. 

ifanuly  (^UoU  with  him),  for  the  pits.,  referred  to 
13  &  U  Vict.  c.  87  (loc  and^pers.)  i  3  Geo.  4,  c  12C, 
ss.  42,  55  ;  4  Geo.  c  95,  88.  1 1,  13,  and  contended 
that  as  the  trustees  let  the  tolhi  for  three  years,  there 
was  nothing  in  the  Acts  to  prevent  tho  farmer  from 
making  what  bargain  he  liked ;  the  sole  object  of  the 
statute  being  to  prevent  the  collectors  of  the  trustees 
from  taking  such  tolls  as  they  ought  not. 

UellUh  {Griffith  Williamt  with  him).— Then  are 
these  two  enactments,  and  by  taking  them  together 
the  court  is  to  determine  whether  the  farmer  can 
enter  into  a  composition  for  more  than  a  year,  as  by 
the  last  Act  the  trustees  are  expressly  bound  not  to 
enter  into  a  composition  for  more  than  that  time.  No 
doubt  the  collector  of  the  trustees  would  be  liable  to  a 
penalty  if  he  took  more  or  less  than  the  authorised 
toll ;  and  we  find  by  sect.  55  that  tho  same  penalty 
is  imposed  on  the  farmer.  He  referred  to 
Ptacock  V.  Bxru,  10  East,  104. 

Eblb,  C.J. — I  am  of  opinion  that  the  pit.  is 
entitled  to  our  judgment  in  this  case.  He  has  made 
an  agreement,  and  there  is  nothing  on  the  face  of  it 
wliidi  wonld  enable  me  to  say  that  it  was  nnlawfol  ia 


any  respect.  The  qnestion  turns  upon  the  point 
whether  there  is  anything  in  sect.  55  of  3  Gm.  4, 
c  126,  which  would  by  implication  operate  as  a  pro- 
hibiting of  such  a  contract.  That  section  contauis  a 
prohibition  to  collectors  to  take  more  or  less  than  tht 
specified  toll  from  any  one  passing  through  their  gate, 
and  it  is  contended  that  such  a  composition  wonld 
amount  of  necessity  to  more  or  less  than  would  be  ptid 
if  the  tolls  were  demanded  and  paid  each  time  they 
became  due.  But  that  construction  seems  to  me  to  be 
strained,  and  that  the  prohibition  was  intended  to  pre- 
vent collectors  from  demanding  from  the  public  more 
than  was  right ;  and  also,  where  the  tolls  were  not  let, 
to  prevent  the  collectors  employed  by  the  trustees  from 
taking  too  little.  In  13  Geo.  3,  c  84,  which  «m 
repealed  by  3  Geo.  4,  c.  126,  there  is  a  cknse  pro- 
hibiting both  trustees  and  lessees  from  making  compo- 
sitions for  tolls;  hut  by  sect.  42  of  the  latter  Act, 
trustees  are  prohibited  from  making  compositions  for 
more  than  three  years ;  but  no  mention  is  msde  of 
lessees.  Then,  by  sect.  13  of  4  Geo.  4,  c  9.^,  it  b 
enacted  that  "  the  trustees  and  commissioners  of  every 
tumpike-road  may  from  time  time,  as  they  shall 
see  convenient,  compound  and  agree  for  any  term 
not  exceeding  one  year  at  any  one  time ;"  but  again 
there  is  no  provision  as  to  lessees,  and  it  is  clear  to 
me  that  the  proper  inference  to  draw  from  tbc» 
statutes  is,  that  the  prohibitions  were  not  intended  to 
extend  to  lessees.  Then  the  trustees  have  by  sect.  5.1 
of  the  same  Act  the  power  of  protecting  their  interests, 
as  they  can,  which  letting  the  tolls,  impose  conditioos 
which  will  have  that  effect. 

WiLUAMS,  WiLLES  and  Kgattso,  JJ.  oonenrrcd. 
Judgment  /or  pit, 

Attorney  for  pits ,  Geo.  Creamood. 

Monday,  April  27,  1863. 

Wabuby  v.  Deakix. 

Tun^iie  Aet,  1  #  2  WilL  4,  e.  ii—CaltU—Extmp- 

tion/rom  loU. 
The  rt^.,  a  cattle  dealer,  removed  some  ahetpfrtM 
one  o/liii  pastures  to  another,  i»  doing  teiUci  tkej 
had  to  go  through  a  tumpitt-gale.  The  opp. 
demanded  the  toll,  on  the  grotmd  that  the  iheep  were 
only  going  to  ranain  iu  the  pasture  Jar  one  tugil, 
and  were  going  to  market  the  next  morning,  mi 
tliat,  as  they  were  in  fact  on  their  way  to  tie  market, 
thty  were  not  exempted  from  toll  hg  the  Itlstdim 
0/1*2  Wilt.  4,  c.  25  : 
Held,  that  they  were  exempt,  and  that  the  Justices  vere 
right  in  convicting  him  for  mdaufulk/  denuadinj 
and  taking  tlie  toll. 

This  was  an  appeal  from  the  decision  of  justices, 
who  had  convicted  the  app.,  a  toll-keeper  on  a  tum- 
piko-road,  for  having  unlawfully  demanded  and  takea 
toll  from  the  reap.,  he  having  claimed  exemption  there- 
from. It  appeared  that  this  reap,  was  a  cattle  dealer 
and  farmer,  and  that  he  had  purchased,  in  the  way  of 
his  business,  some  sheep  at  a  fair,  which  were  destiped 
for  a  market  near  at  hand.  These  he  depastured  in 
one  of  his  fields,  and  afterwards  drove  them  throogk 
the  turnpike-gate  in  question  to  another  of  his  fields, 
previous  to  taking  them  to  market,  and  which  field  was 
nearer  the  place  where  the  market  was  held  than  the 
other.  The  app.,  being  the  gate-keeper  at  the  gate 
Ihrongb  which  the  sheep  passed,  demanded  toll  for  the 
sheep,  which  the  resp.  paid,  claiming,  however,  at  the 
time,  exemption  under  the  1st  section  of  the  Turnpike 
Act,  by  which  it  is  enacted  "that  no  toll  shall  be 
demanded  or  taken  for  or  !n  respect  of  any  hone,  ass, 
sheep,  swine,  or  other  beast  or  cattle  of  any  kind  gotug 
to  or  from  water  or  pasture,  or  to  or  from  being  shod 
or  farried,  and  passing  on  any  tumpike-road,  provided 
that  such  horse,  ass,  sheep,  swine,  or  other  beast  or 
cattle  of  any  Idnd,  do  not  pass  upon  snch  tumpike- 
road  moro  than  tiw  space  of  two  milea  going  to  tf 


Digitized  by 


Google 


MAGISTRATES*  CASES. 


389 


GB.] 


HoDoson  V.  Lrmx. 


[C.  B. 


ntaming  fnm  witer  or  pattnre,  or  to  or  from  being 
«tud  Of  fairied." 

Cttolgr,  Q.C.,  for  tha  »pp.,  coatended  that  tbe  resp. 
Wttia  Cut  dririiig  hit  tbeep  to  market,  and  therefore 
'th<t  he  eoild  not  legally  claim  exemption  onder  tbe 
timttUtatt. 

HUiy,  for  the  reap.,  waa  not  called  on. 

Ebli,  CJ.— I  am  of  opinion  that  thia  conviction 
ahoiild  be  affirmed.  The  lesp.  waa  a  farmer  and 
-cattle  dealer,  and  only  moved  bia  abeep  from  one 
putire  to  another,  both  being  in  bia  own  occupation, 
aid  in  doing  which  be  waa  obliged  to  paaa  throngli 
the  tinipike-gate.  Now  the  atatute  aaya  that  no  toll 
ikall  be  demanded  or  taken  in  reapect  of  any  abeep 
((iiii{  firom  paatare  to  paatnre,  and  therefore,  aa  tbeae 
ibaap  were  only  being  driven  from  one  paatnre  to 
aaoiiier,  it  ia  dear  that  the  toll-keeper  had  no  right  to 
diaaid  a  toll.  Tbe  app.  contenda  that  the  reap.  wa« 
Mt  a  farmer  but  a  dealer,  and  was  going  to  take  the 
aiwepto  market  the  next  day,  and  had  put  tbem  into 
the  pasture  to  get  them  freaber.  I  do  not,  however, 
agm  with  him  in  this,  that  a  dealer  ia  not  a  farmer, 
er  a  firmer  not  a  dealer,  and  I  am  of  opinion  that  the 
Jop.  waa  a  dealer  and  a  farmer,  and  that  ha  baa  done 
DNbinf  to  deprive  himself  of  bia  right  to  clsim  bia 
'«ia|iljon  from  toll  under  thia  atatute. 
W1U.E8,  Bilks  and  Ebatixo,  JJ.  conenrred. 

Judgment  fur  the  rap. 

TTumda^,  April  30,  1863. 
HoDoaoH  (app.)  v.  LrrrLE  (resp.) 
^Um«  iU«ry  Act  1861  (24  4  25   Vict.  c.  109)— 
Wiat  H  a  fiikerg  wiltun  tha  meaning  ofuet.  2U— 
(HibneAant  to  free  pauagt  ofjitk. 
TU  oeeiipier  of   a  fishing  mill  dam  removed  the 
itdks,  but  lejt  the  remabtder  of  the  contricancet 
foratehing  tabnon,  bg  which  means  the  fish  were 
sloped  from  going  vp  the  rioer.     WUhout  the 
hecks  thefisherg  toas  not  available  : 
■SeU,  that  the  fisherg  did  not  cease  to  be  a  fitliery 
ieBmsepart  of  the  machinery  fur  catching  fish  had 
ieea  removed,  and  that  the  occupier  had  been  righllg 
eaioieled,  wtder   sect  20,  fur  not  removing  ob- 
Onetions  to  (A«  free  postage  offish  during  the 
daseteaion. 

Cue  stated  by  joatioes  of  the  county  of  Durham, 
Odd  tbe  20  &  21  Vict..c  43  :— 

At  a  petty  aeaaions  holden  at  Darlington,  in  the 
'Cosaty  of  Durham,  on  the  20tb  day  of  Oct.  1862,  be- 
&n  George  John  Scurfield,  Bob«rt  Colling,  James 
-Caobon  and  Joseph  Whitwell  Pease,  Esqrs.,  four  of 
bv  Majesty's  justices  of  the  peace  acting  in  and 
fe  the  aaid  county,  an  infunnation  was  pre- 
'nid  by  Bobert  Little  (hereinafter  called  the  reap.) 
*{>iut  Joseph  Hodgson  (hereinafter  called  the  app.), 
<)iiideraeet.  20  of  tbe  Salmon  Fishery  Act  1861  (24  & 
-2J  Ym.  e.  109),  charging  for  that  on  the  8th  Sept; 
Ixt,  at  the  towoabip  of  Dinsdale,  in  the  said  county  of 
^^orbam,  be  tbe  said  app.  then  being  tbe  occupier  vf  a 
<^taui  fishery  for  salmon  in  the  river  Tees,  did  not 
vitUn  tbirty-«ix  hours  after  tbe  commencement  of  tbe 
clMe  season,  as  fixed  by  the  Salmon  Fistiery  Act  1861, 
OBse  to  be  removed  and  carried  away  from  the  waters 
wuhio  his  fishery,  the  inscales,  hecks,  tops  and  rails  of 
sUersives,  boxes  or  cribs,  and  all  planks  and  temporary 
Sitiraa  used  for  taking  or  killing  salmon,  and  all  other 
^'xt'uctions  to  the  free  passage  of  fiih  in  or  through 
tbe  craives,  cribs  and  boxes  within  his  Rshery,  and  in 
''^  default  for  tbe  space  of  (to  wit)  fourteen  days, 
^  aeotinoa,  contrary  to  tbe  form  of  the  statute 
"*  *■*  ease  made  and  provided,  was  heard  and 
™™'"**  by  ua,  the  said  parties  respectively  being 
't*'''^''^''  "*^  upon  such  hearing  tbe  app.  was con- 
W*sd  before  a*  of  «iie  aaid  offence,  and  wo  nJjudgeH 
»•  forfrit  all  the  engu.^  and  other  thing-,  tj  wit, 
[Mao.  CM.-V0U  n.] 


the  lock  sluices,  gates  or  doors  that  were  not  removed 
and  carried  away  in  compliance  with  the  said  aection, 
and  for  every  day,  to  wit,  fourteen  days  during  which 
he  had  suffered  such  things  to  remain  nnremoved 
beyond  tbe  period  prescribed  by  tbe  slid  Act  to  pay 
tbe  sum  of  IL,  and  also  to  pay  to  the  reap, 
tha  sum  of  5{,  13s.  fur  his  costs  in  that  behalf.  And, 
whereas,  the  app.  being  duisatislied  with  our  detor- 
mination  U|x)n  the  bearing  of  the  said  information  as 
being  erroneonsin  point  of  law,  bath,  pnrsnant  to  sect.  2 
of  the  statnto  20  &  21  Vict.  e.  43,  duly  applied  to  ns 
in  writing  to  stato  and  sign  1  case  setting  furth  tbe 
facts  and  grounds  of  such  our  determination  as 
aforesaid  for  the  opinion  of  this  court,  and  hath  duly 
entored  into  tbe  recognisances  as  required  by  the  said 
statute  in  that  behalf.  Mow,  therefore,  we  tbe  said 
justices,  in  compliance  with  tha  said  application  and 
tbe  provisions  of  tha  said  statuto,  do  hereby  state  and 
sign  the  following  case  ; — Upon  the  hearing  of  the 
aaid  information  it  was  proved  that  during  the  timea 
hereinafter  mentioned  the  app.  was  a  ourn  miller, 
occupying  aa  tenant,  and  for  the  purposes  of  his  busi- 
ness, a  com  mill,  close  by  the  fish-locks  hereinafter 
mentioned,  and  that  tbe  fishing  mill  dam  and  locks 
hareinaftor  mentioned  were  used  for  the  double  pnr^ 
poses  of  fishing  and  of  supplying  water  for  the  par- 
pos-es  of  the  said  mill.  Thut  the  Dinsdale  fishing 
•mill  dam  extonds  across  the  river  Tees,  and  is  of  such 
height  that  when  tbe  river  is  in  an  ordinary  state, 
salmon  passing  up  the  river  can  rarely,  if  ever,  leap 
over  it,  and  are  fieqnently  seen  attempting  to  do  so 
in  vain.  That  at  tha  end  of  tbe  dam,  on  the 
Durham  shore,  there  is  an  opening,  which  is 
locally  termed  a  fish-lock.  It  was  also  proved 
that  on  the  up-stream  side  of  the  fisli-Iock 
two  grooved  openings,  of  the  width  of  about  three 
feet  each,  are  found.  In  the  grooves  of  each  of  these 
openings  a  moveable  sliding  door,  formed  of  wood  and 
iron,  is  placed,  which  can  be  raised  or  lowered  in  tha 
grooves  at  pleasure.  When  these  doors  are  down,  as 
it  is  proved  they  were  on  tbe  8tb  Sept  last,  and  on 
thirteen  subsequent  week  days,  no  salmon  can  pass 
throngh  tha  fish-hick.  Within  tbe  lock,  and  at  a  dis- 
tance of  about  three  feet  from  tbe  sliding  doors  down 
the  stream,  another  frame  is  placed,  in  which,  when 
the  <ish-lodc  was  used  for  taking  salmon,  hecka  were 
placed,  tbe  door  above  being  opened.  It  was  proved 
that  these  hecks  had  been  used  by  tbe  app.  during  the 
last  fishing  season  up  to  the  19th  May  last,  when  they 
were  removed ;  but  that,  on  the  aaid  8th  Sept.,  and 
on  the  said  thirteen  subsequent  days,  the  doors  were 
neither  removed  nor  drawn  np  out  of  the  water,  and, 
consequently  an  impassable  obstruction  was  presented 
to  fbe  free  passage  of  salmon  throngh  the  lock.  It 
was  also  proved  that  a  similar  fish-lock,  with  similar 
grooved  doors  and  hecks,  existed  at  the  Yorkshire  end 
of  the  dam ;  and  that  tbe  ciroumstances  already  de- 
scribed with  reference  to  the  lock  at  the  Durham  end 
of  the  dam  were  equally  applicable  to  this.  That  it 
was  proved  that  the  locks  in  question  were  used  by 
tbe  app.  fur  taking  salmon  during  tbe  last  fishing  sea- 
son, and  np  to  tbe  said  19tb  May  last,  when  be  du- 
continued  using  them,  by  an  order  from  his  landlord's 
asent,  and  upon  the  representations  of  the  inspectors 
of  salmon  fisheries  that  the  locks  were  not  in 
accordance  with  law,  and  that  they  still  remained  in 
tbe  same  state  as  they  were  when  so  used,  except  that 
the  hecks  bad  been  taken  out,  bnt  no  proof  was  given 
that  the  locks  had  been  actually  used  for  tbe  purpose 
of  catching  fish  after  tbe  said  I9tb  day  of  May,  and 
that  what  had  been  removed  were  the  doors  above 
described.  It  was  also  proved  that  locks  and  cruives 
were  synonymous  terms.  For  tbe  app.  it  was  con- 
tended that  the  lock  was  not  on  the  said  8th  Sept.  or 
othtr  subsequent  days  a  fishery  for  salmon,  or  a  crib 
box  or  cruive,  within  the  meaning  of  tbe  section  under 
•  8  0 
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vrliich  tbe  infonnstion  wiu  laid,  and  that  it  was  a  fisb- 
iiii;  mill  dam  not  used  for  fishing,  bat  for  tb«  purposes 
«f  the  mill  onljr,  after  the  said  19th  Ma;,  the  oae  of 
« bich  was  regulated  br  other  sections  of  the  Act. 
]  I  was  also  contended  on  behalf  of  the  app.,  that  tbe 
'•pp.,  if  otherwise  Itsbls  to  penalties  nnder  the  said 
:20ili  section,  was  not  to,  iniuininch  as  the  removal  of 
the  doors  would  injare  the  milliog  power.  We  being 
of  opinion  that  the  evidence  given  before  ns  aforesaid 
proved  that  the  app.  was  the  occupier  of  tlie  fishery, 
and  that  tbe  case  was  within  tbe  operation  of  the  said 
80th  section  of  the  Salmon  Fishery  Act  1861,  gave 
oor  determination  against  the  spp.  in  msnner  brfore 
«Ut«d. 

If  the  court  should  b«  of  opinion  that  tbe  said 
coovieUon  was  legallj  and  properlj  made,  and  the 
app.  is  liable  as  aforesaid,  then  tbe  said  conviction  is 
to  stand ;  but  if  the  court  should  be  of  opinian  other- 
wise, then  tbe  said  information  is  to  be  dismissed. 

Mauittg  for  the  app. — Bjr  sect,  4  tbe  following, 
amongst  other  definitions,  are  given: — "Dam" shall 
mean  all  weirs  and  other  fixed  obstructions  used  for  the 
purpose  of  damming  up  water.  "  Fishing  weir"  shall 
mean  a  dam  naed  fur  the  ezclnsive  purpose  of  catching 
or  facilitating  the  catching  of  fish.  "Fishing  mill- 
dam"  shsU  mean  a  dam  used,  or  intended  to  be  need, 
partly  for  the  purpose  of  catching  or  facUitnting  the 
catching  of  fish,  and  partly  for  tbe  purpose  of  supply- 
ing water  for  milling  or  other  purposea.  By  sect.  1 7 
dose  time  is  to  be  frum  the  1st  Sept.  to  the  let  Feb. 
By  sect.  20  the  proprietor  or  occupier  of  every  fishery 
for  salmon  shall,  within  thirty-six  bonis  after  the  com- 
mencement cf  the  close  season,  cause  to  be  removed 
•nd  carried  away  from  the  water  within  his  fishery, 
the  inscales,  hecks,  tops  and  rails  of  all  cruives,  boxes, 
or  cribs,  and  all  planks  and  temporary  fixtures  used 
for  taking  or  killing  salmon,  and  all  other  obstructions 
to  the  Iree  passage  of  fish  in  or  through  the  cruives, 
cribs  and  boxes  within  bis  fishery,  snd  if  any  proprietor 
«r  occupier  omits  to  remove  and  cany  away  in 
manner  aforesaid  anything  hereby  required  to  be 
removed  and  carried  away,  he  shall  incur  the  fol- 
lowing penalties,  that  is  to  say :  First,  he  shall  for- 
feit all  the  engines  or  other  things  that  are  not 
removed  and  carried  away  in  compliance  with  this 
Motion.  Second,  he  shall,  for  every  day  during  which 
he  stiffers  such  things  to  remain  unremoved  beyond 
the  period  prescribed  by  this  Act,  pay  a  sum  not 
exceeding  10/.  I  submit  that  a  lock  is  not  a  tempo- 
rary fixture,  but  a  fixture  fastened  to  the  free- 
hold. Under  sect.  23  any  proprietor  of  a  fishery, 
with  tbe  written  consent  of  the  Home-offioe,  may 
attaoh  to  every  dam  existing  at  tbe  time  of  tbe 
pasnng  of  this  Act  a  fish  pass  of  snob  form  and 
dimensions  as  the  HomeH>ffice  may  approve,  so  that 
no  injury  be  done  to  the  milling  power,  or  to  the 
•opply  of  water  to  or  of  any  navigable  river,  canal,  or 
Other  inUnd  navigation  by  such  fish  pass.  Next  I 
submit  that,  the  hecks  having  been  removed  and  the 
fishery  having  been  given  up,  it  is  no  longer  a  fishing 
mill  dam,  but  only  a  mill  dam.  If  tbe  proprietor  of 
the  fishery  desire  to  let  the  fish  go  up  the  river  he  can 
do  by  constructing  a  fish  pass  nnder  sect.  23.  He 
lias  mistaken  his  remedy. 

pavisoH  (with  him  Fmekrytor  the  resp.— The  clear 
Object  of  the  Act  of  Parliament  is  to  give  a  free  run  to 
the  fish.  The  Legislature  says  that  where  there  is  s 
dam  something  shall  be  done  to  let  the  fish  pass. 
IVith  regard  to  a  dam  only,  audi  as  a  mill  dam,  the 
<»wner  of  the  fishery  above  may,  al&der  sect.  23,  have  a 
l.-ih  paas  placed.  With  regard  to  fishing  mill  dams, 
kect  12  says,  that  they  shall  not  be  used  for  the  pur- 
poies  of  catching  salmon,  unless  they  have  attached  to 
them  fiah  passes.  I  submit  that  this  is  a  fishery 
properly  so  called.  Is  this  sluice  one  whit  leas  part  of 
41m  fishing  mariner/  than  the  becks  ? 


Erlk,  C.J. — Tbe  spp.,  the  occupier  of  aaillnii 
a  fishing  mill  dam  and  fishery,  was  eonvioted  mte 
sect.  20  of  tbe  24  &  25  Vict,  c  109,  for  not  ramoriog 
obstructions  to  the  free  passage  of  fish  thnagklht 
locks  of  his  fishery.     It  appears  that  the  app,  had  s 
mill,  and  what  I  think  was  a  fishery  within  tbe  mnui- 
ing  of  the  statnte — the  substantial  onntrivancei  for 
tbe  taking  of  fish.     Sect.  20  says,  that  the  oeoapier 
of  every   fishery  shall  within  ibirty-ux  honn  afUr 
tbe    commencement    of    the    elsaa    season    cane 
to    be   removed   all    obstructions   to  tbe  free  pii- 
sage  of   fish  through    the  h>cks   within  bis  fidtirj. 
It  seems  to  me  that  the  conviction  applies  directly  l» 
the  words  of  that  section.    The  contrivance  was  whst 
I  would  call  hatches  and  becks.    The  batches  bad  be«i 
kept,  although  the  becks  had  been  taken  anaj ;  bat 
the  whole  was  in  use  in  May  last.    The  fisbeiy  wis 
now  no  longer  available,  becaoaa  the  becka  bad  ben 
taken  away.    But  the  app.  kept  down  tbe  hatekM, 
which  was  part  of  the  contrivance  for  taking  tbe  (A, 
and  it  is  found  as  a  fact  that  when  the  batches  wtif 
down  no  fish  but  an  extraordinarily  gifted  animal  ceald 
pass.    It  seems  to  me  clear  that  tbe  LegisLitnre  neaot 
that  a  free  passage  should  be  left  fortbefiib.   It 
provides  that  for  tbe  fiiture  any  mill  dam  to  be  mit 
must  leave  a  paaaage ;  and  as  to  the  old  mill  dams,  if 
altered,  tbe  party  altering  must  ieav*  a  free  paangt 
for  fish.     The  app.  has  an  old  fish  dam,  and  be  uji 
that,  by  taking  away  part  of  his  engines,  be  has  tnrsid 
the  whole  into  a  mere  mill  dam.     Tbe  grand  qnestioa 
tried  is,  the  right  to  stop  tbe  fish  passing  up  the  river. 
I  think  the  conviction  was  right. 

WiLLKS,  J. — I  am  of  the  Siime  opinion.  Tbe  wb- 
stantial  question  is,  whether  sluices  are  obetmctioai  to 
the  free  passage  of  fish  in  n  fishery.  The  Lrgislatoie 
has  given  no  construction  to  that  term  "  fishery."  Most 
it  be  a  fishery  that  is  actually  being  used  aa  such  ?  I 
think  not.  It  must  mean  that  which  is  in  its  nstue 
capable  of  being  used  as  machinery  for  catching  fisb, 
for  otherwise,  at  tbe  close  season,  the  owner  mi|;i>t 
take  away  part  of  his  machinery,  and  say  that  be 
was  not  an  owner  of  a  fishery,  which  would  be  ahsariL 
Tbe  words  are  very  large,  "all  obatructions."  It 
appears  to  me  clear  that  this  is  a  fishery,  and  that  a 
sluice  is  an  obstruction. 

Btlks,  J.— This  is  a  remedial  Act,  and  ought  to  be 
construed  widely,  so  as  to  suppress  the  miachirf  which 
it  was  intended  to.  If  this  is  not  a  fishing  mill  dam, 
it  is  a  mill  dam,  and  it  falls  within  the  25tb  section, 
for  the  app.  has  altered  it  so  as  to  create  a  tout 
obstruction.  To  hold,  then,  that  this  is  not  a  &shaj, 
would  only  be  to  alter  the  remedy.  Here  there  wis  a 
complete  apparatus  for  fishing.  There  is  nn  re>«" 
why  it  should  not  bo  used  so  to-nsorrow.  Although 
part  of  the  machinery  has  been  removed,  it  might  be 
restored  to-morrow. 

Keati^io,  J, — I  sm  of  the  same  opinion.  I  tbisx 
this  is  a  fishery.  The  only  question  is,  whether  tbe 
free  pass^ige  of  the  fish  has  been  obstructed. 

Attorney  for  resp.,  G.  Copt: 


COTTBT    OF    AKCBIES. 

CAITTEKBUBY. 
Reported  by  Dr.  Swabey,  ot  Doctors' -commons 

April  27  and  if  ay  22,  1863. 

(Before  the  Right  Hon.  S.  Lvshinotox,  D.CL.) 

The  Office  of  the  Judge  promoted  by  JoKU  (Clerk) 

against  Jelf  (Clerk). 

Criminal  not — Citation — Appear  ance  and  a*«»»*»* 

— ArtteUt — Costs.  ^^ 

It  is  proper  for  thepromoter  in  a  erifMai  suit  to  ftr*l 

inarliclei,  though  tkeparlgcit''''"'*  *»  special proxi. 

admitted  his  lireaeh  of  tl~  <«»  «»  intiwiated  in  « 
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dttim ;  fur  Ike  court,  leUhout  the  tittcification  to 
tJmU  ty  artuJrt,  mmld  not  U  many  auet  knom 
Mia/  ttHlcmee  to  pronotmee  on  ttich  an  admiuim. 
if  (te  fmrnottr  kai  been  obliged  to  seek  iMt  auitlanc* 
of  li$  amrt  m  atirrliitjf  a  clear  legal  rigkt  uhick 
iutee»  iaied  by  ike  party  died,  M«  latttr  wiU  b« 

Bel,  timble,  atierieitt,  if  lk»  party  cited  had  at  once 
*i»Bicledged  to  tka  promoter  kU  error  in  point  oj 
ha,  and  Ui  diteonllnuanee  of  the  iUegal  practice 
amphiiedof. 

nil  oue  ctma  b;  latters  of  nqaait  rram  tbe  I/ird 
nktftl  Bangor,  dated  30tb  Jan.  1863;  tbe  decree 
ailed  spon  the  deft,  to  anaw^  to  ontain  atticlKS  ^< 
■ptoalljr  for  baring  pablid/  read  prayers,  preacbed 
nd  administered  the  Hoi/  Sacrament,  and  perrormed 
itkr  ecclesiastical  dnties  and  divine  offices  according 
todwritrs  and  ceremonies  of  the  Church  of  England, 
vilkia  two  jears  last  past,  in  a  certain  tuiconsecraied 
Aspd  or  bnilding  at  Cierdeon  within  tbe  parish  of 
Uuaber  and  diocese  of  Bangor  and  province  of  Can- 
tnimrf ,  withont  sufficient  licence  or  authority. 
This  decree  was  personally  served  on  tbe  I9lb  Feb. 
On  the  4th  March  Mr.  Jelfs  proctor  wrote  to  the 
;nctor  for  the  promoter,  sUting  that  Mr.  Jelf  bad 
enCBled  a  proxy  authorising  them  to  appear  and  admit 
is  acts  of  court  that  he  had  offended  against  the  laws 
Mcleasstical  as  alleged  in  the  decree,  and  to  submit 
Is  the  judgment  of  tbe  conrt  without  further  pro- 
CMonp. 

Ur.  Jones's  proctor  tendered  articles  which  Mr. 
Jrift  proctor  refused  to  accept,  and  on  ISth  April 
SifmiA  appeared  for  Mr.  Jelf,  exhibited  tbe  special 
prajy  abore  mentioned,  prayed  that  further  proceed- 
>>{>  might  b«  stayed,  and  the  judgment  of  conrt 
|ivn  en  his  admission  of  baring  offended,  etc 

ffdioK,  for  Mr.  Jones,  prayed  leave  to  exhibit 
<nidts,  and  by  direction  of  tbe  judge  brought  in 
otieH  tbe  6th  of  which  pleaded  the  public  perform- 
>w  of  certain  serriees  of  the  Cbarcli  of  England  in  an 
'■"(nuecrated  bnilding  in  the  parish  of  Uanaber,  on  the 
fth  Nov.,  and  on  the  25lb  and  28tb  Dec  1862. 
'■It.  That  such  services  were  performed  without 
njHdat  licence  or  authority,  and  in  spite  of  the 
''jtttiaa  of  tbe  Bev.  Jobu  Jones,  tbe  rector  of  tbe 
(oiab. 

On  tbe  27th  April  the  Queen's  Advocate  (Sir  R.  J. 
fWmn),  with  him  Dr.  Swabey,  on  behalf  of  Mr. 
ilea,  mored  the  court  to  admonish  Mr.  Jelf  against 
■0  ofesding  in  future,  and  to  condemn  him  in  costs. 

Dr.  Tuitt  and  Dr.  Triilram,  on  behalf  of  Mr.  Jelf, 
"{nd  against  the  prayer  of  coudomoation  in  costs, 
■s^  irjcd  that  at  least  the  articles  had  been  unneces- 
■nlj  broogbt  in  after  Ibe  special  proxy  admitting  the 
csBOct  laid  in  the  decree. 

Dr.  LcsHDfOTOs. — It  appears  to  me  that  there 
'^i  he  a  great  diScnlty  in  tbe  conrt  proceeding  to 
pre  judgment  without  seeing  the  articles.  This  may 
'on  out  to  be  a  case  of  simple  misapprehension  of  the 
'^  position  of  tbe  party.  But  suppose  a  case  where 
tbe  dsciee  calls  on  a  clergyman  to  answer  a  charge  of 
"finwrality,  without  the  spfciflcation  which  tbe  articles 
•isd  it  would  be  impossible  for  the  court  to  know 
viist  sentence  it  oaglit  to  prononnce. 

Dr.  Tietss  then  said  that  be  had  not  seen  the  articles, 
ud  ssked  the  court  to  adjourn  the  cause  to  give  him 
">  opportunity  of  seeing  and  of  considering  whether 
uy  other  matters  than  those  appearing  on  the  face  of 
^  articles  ought  to  be  brooght  before  the  court. 

^.  LcsmaoTOX. — I  certainly  understood  that  I 
""^We  to-day  to  pass  sentence,  but  if  in  your  dis- 
*"*•■  •»  Mr.  .Teirs  counsel  you  ask  me  to  adjoiun 
tbe  ease  I  wiu  ao  so. 

Sabssiincntly  an  aSinnatire  issue  was  given  to  the 
atidea  on  behalf  of  Mr.  Jelf,  and  an  affidarit  from 
him  bnaght  in  with  a  riew  to  the  question  of  oosts. 


The  affidavit  in  aubstance  suted  that  Mr.  Jelf  had 
resided  for  nine  yean  on  bis  own  property  at  Caerdcoa 
in  tbe  parish  at  LUnaber,  which  is  about  nine  miles 
in  breadth  and  as  much  in  length,  with  a  population 
of  about  1810  perssns,  many  of  tbem  not  speaking 
Welsh ;  that  the  rector  provides  only  one  English  ser- 
vice on  Sunday,  namely,  in  tbe  afternoon  in  tbe  paro- 
chial chapel  at  Barmouth,  about  three  miles  and  a-half 
from  Caerdeon,  and  that  the  other  Sunday  services  in 
that  chapel  and  the  parish  church  ara  in  Welsh  ;  that 
in  the  year  18^5  Mr.  Jelf  built  a  school-house  on  bis  ^ 
property,  and  that  the  then  Bishop  of  Bangor  granted 
a  licence  enabling  the  rector  or  his  curate  to  perform 
the  Church  Service  in  English  in  sucb  schoolroom, 
from  which  time  till  Nov.  1862  Mr.  Jelf,  with  tb» 
spprobatioo  of  the  rector,  was  in  tbe  habit  of  perform- 
ing Ibe  services  of  the  Chnrch  in  English,  which  were 
.attended  by  his  own  household  and  by  a  number  of  iba 
parisbionera  and  vuitora  who  did  not  understand 
Welsh  i  that  in  1861  Mr.  Jelf  oommenced  building  s 
chapel  on  his  estate,  supposing  that  he  bad  the  con- 
sent of  the  rector  to  its  being  licensed  fur  publio 
service,  and  that  it  was  not  till  Aug.  1862,  when 
ihe  cbapel  was  nearly  finished,  that  he  learned 
through  tbe  BUhop  of  Bangor  that  tbe  rector 
objected  to  its  being  licensed,  except  on  condition  of 
an  endowment  being  provided,  or  an  undertaking 
given  for  tbe  payment  of  a  curate's  salary  till  suuh 
endowment  should  be  made;  that  Mr.  Jelf  being 
unable  to  comply  with  these  conditions  the  Bishop  of 
Bangor  granted  him  a  licence  which  purported  to 
declare  the  aaid  building  a  private  chapel  for  tbe  use 
of  Mr.  Jelf,  his  family,  hotisebold  and  friends,  and  to 
authorise  him  to  perform  divine  service -and  preach  in 
the  English  language  in  the  said  building ;  that  about 
the  7th  Dec  1862  Mr.  Jelf  received  a  letter  from  the 
rector's  solicitors,  stating  that  if  the  services  were  con- 
tinued he  should  take  proceedings;  that  Mr.  Jelf 
laid  a  case  before  counsel,  and,  being  advised  that  the 
services  complained  of  might  be  held  to  be  a  breach  of 
tbe  ecclesiastical  law,  had,  in  snd  since  tbe  month  of 
Jan.  1863,  discontinued  such  services  ;  that  in  all  th« 
proceedings  complained  of  Mr.  Jelf  had  acted  with  the 
sanction  of  the  bishop  of  the  diocese ;  that  the  causa 
was  instituted  after  the  discontinuance  of  the  services, 
which  discontinuance  might  have  been  known  to  the 
rector ;  and  that  the  institution  of  the  cause,  and  tbe 
further  proceedings  taken  therein  were  unnecessary  to 
protect  tbe  parochial  and  ministerial  rights  of  the 
rector.  Mr.  Jones  filed  a  counter  affidavit,  which, 
among  other  things,  set  ont  the  answer  received  from 
Mr.  Jelf  by  his  solicitors  to  their  communication  of  th» 
7tb  Dec  1862,  which  was  to  the  effect  that  he  waa 
officiating  under  tbe  authority  of  a  licence  granted  by 
tbe  Bishop  of  Bangor  acting  under  legal  advice.  Mr. 
Jones's  affidavit  further  set  out  the  following  letter 
from  Mr.  Jelf  to  tbe  Bishop  of  Bangor,  which  had  been 
incloeed  by  the  latter  to  Mr.  Jones : — 

"  Christ  Church,  Oxford,  Dec  12,  1862. 

"My  dear  Lord  Bishop, — A  night's  reflection  has 
only  confirmed  me  in  tbe  determination  which  I 
expressed  in  my  letter  of  yesterday  of  allowing  Mr. 
Jones  to  take  his  own  course.  I  am  mote  and  more 
convinced  that  if  there  be  any  precedents  against  m« 
there  are  peculiar  features  in  the  case  which  make 
those  precedents  inapplicable,  while  more  precedents  in 
my  favour  are  a  portion  more  applicable  to  a  private 
cbapel  than  to  a  publio  one. 

" If  tbe  court,  acting  on  these  inapplicable  preie- 
dents,  should  decide  against  the  validity  of  your  Lord- 
ship's licence  (which  I  think  very  nnlikely),  there  is 
still  an  sppeal  to  the  Privy  Council,  which  is  pnic- 
tically  a  court  of  equity  in  such  cases,  and  would  decide 
this  perfectly  new  case  on  its  merits,  which  I  need 
not  say,  are  wholly  on  our  side  I  shall,  therefore,  Ut 
the  matter  proceed  as  Mr.  Jones  likes,  and  defend  ih« 
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licence,  both  in  the  Ecclesiastical  Conn,  and,  if  necea- 
sai7,  Won  the  Priry  Conncil,  and  I  am  snre  in  so 
tloing  I  have  yonr  lordship's  full  sanction.  I  am, 
however,  desirons  of  pnttini;  fo'irard  mor«  promi- 
nentlj  mj  willingness  to  take  Mr.  Jones's  consent  if 
he  chooses  to  give  it  me.  For  manj  reasons,  especiall; 
for  the  sake  of  peace  ami  harmony,  I  bad  much  rather 
now  act  with  his  consent  than  without  it,  even  at  the 
«nd  of  a  successful  defence.  My  only  doubt  upon  the 
matter  is,  whether  I  am  shrinking  from  a  public  duty, 
but  if  your  Lordship  thinks  I  can  rightly  and  honourably 
80  far  compromise  the  matter,  I  am  willing  to  do  so. — 
Bilieve  me,  &c.  "  W.  E.  Jblf." 

3ttty  22. — The  Q-uim't  Advocate  (Sir  R.  J.  Philli- 
more)  and  Dr.  Swabey  now  prayed  as  before.  As  to 
costs,  they  contended  that  Mr.  Jelfs  letter  of  the  I2th 
Dec.  was  a  challenge  to  Mr.  Jones,  which  obliged  him 
to  resort  to  the  court  to  maintain  what  was  now  ac- 
knowledged to  be  his  right.  The  mere  discontinuance 
of  the  services  in  January,  without  any  notification  to 
Mr.  Jones  that  Mr.  Jelf  had  changed  his  view  of  the 
law,  coald  not  alter  the  effect  of  the  above  letter. 

Dr.  Tmisi  and  Dr.  Trittram  argued  against  condem- 
nation in  coats,  or  in  mitigaUon  thereof,  and  cited 
JWiu  T.  Woodt,  3  Hagg  486; 
PalmtT  V.  Tijon,  2  Add.  196;  and 
WUUamt  T.  Brotm,  1  Curt.  53. 
.The  Quesn'a  Advocate  in  reply  on  the  cases. 

Dr.  LusHiKGTON— There  can  be  no  doubt  but  that 
the  Bishop  of  Bangor  and  Mr.  Jelf,  in  all  their  origi- 
nal conduct,  and  in  their  anxiety  to  supply  to  the 
English  residents  in  this  parish  the  advantages  of  a 
chnrch  service  in  English,  were  actuated  by  the  best  of 
motives ;  hut  the  only  question  I  have  to  determme  is 
one  of  law.  The  letters  of  request  dear  date  in  the 
1  atter  part  of  January  in  the  present  year.  The  only 
articles  of  any  importance  for  the  present  parpoee,  are 
the  6ih  and  7th ;  of  these  the  6th  alleges  the  per- 
formance of  the  services  complained  of  in  November 
«nd  on  the  25th  and  28th  Dec.  in  last  year.  The 
7  th  alleges  that  the  services  were  so  performed  without 
sufficient  licence  and  against  the  prohibition  of  the 
rector  of  the  parish.  To  these  articles  an  affirmative 
issue  has  been  given.  It  is  not  a  case  of  any  doubt 
or  difficulty  as  to  the  law  ;  if  any  principle  of  law  is 
clear,  it  is  that  which  asserts  that  one  clergyman  can- 
not officiate  in  the  parish  of  another  without  the  con- 
sent of  the  incumbent  It  is  perfectly  true  that  costs 
are  always  in  the  discretion  of  the  court,  but  that  dis- 
cretion is  under  the  control  of  precedents  and  the 
practice  of  the  court.  Not  one  of  the  cases  cited  has 
4iny  application  to  the  present  In  the  first  and 
third  diflicnlt  questions  of  law  under  certain  Acts  of 
Parliament  had  to  be  determined ;  the  second  was  a 
case  of  brawling,  which  the  court  considered  to  have 
aiisen  out  of  party  squabbles  in  the  parish.  The  ex- 
pression of  consent  on  behalf  of  Mr.  Jones,  in  Ang. 
1861,  to  the  proposed  chapel  being  licensed,  was  of 
the  loosest  and  most  indefinite  character,  and  as  a 
matter  of  prudence  and  business  Mr.  Jelf  ought  not 
to  have  gone  further  without  »  more  definite  nnder- 
standing.  However  this  may  be,  it  M  s  matter  of 
astonishinent  to  me  that  Mr.  Jelf,  after  the  receipt  of 
the  letter  from  Mr.  Jones's  solicitors  on  the  7tb  Dec. 
I8fi2,  should  have  contmned  the  services,  in  spite  of 
the  rector's  remonstrance,  down  to  the  28tb  Dec  Then 
Wr.  Jelfs  answer  to  that  letter,  and  his  own  letter  of 
the  12th  Dec,  forwarded  by  the  bishop  to  Mr.  Jones, 
oootain  a  direct  challenge  to  Mr.  Jones  to  assert  his 
lights  in  a  court  of  law,  and  no  one  can  be  surprised 
<)iat  Mr.  Jones  should  have  given  instructions  to 
taks  proceedings.  Even  then,  if  Mr.  Jelf  had  re- 
pented of  the  venial  error  into  which  he  had  fallen, 
and  had  informed  Mr.  Jones  that  the  services  were 
discontinued,  and  that  he  was  satisfied  of  his  own 
«aw  in  jKMBt  of  Uw,  I  iboaU  bsve  (bought  any  con- 


tinuance of  these  proceedings  unnecessary,  and  worn 
than  unnecessary ;  but  it  does  not  appear  from  Mr. 
Jelfs  affidavit,  that  any  such  intimation  wu  gives. 
I  therefore  admonish  Mr.  Jelf  not  to  offend  in  lika 
manner  in  future,  and  condemn  him  in  the  costs  of 
these  proceedings. 

Nelson  and  Sim,  proctors  for  Mr.  Jones. 

SiipailA  for  Mr.  Jelf. 


COXmX  OF  QXTEEITS  BENCH. 

Benorted  by  Jons  Tuojrraos,  T.  W.  StAUXDUn,  sad 
C.  J.  U.  Uektslev,  Esqs.,  Uarrtston-at-Law. 

Sntttrdag,  FA.  21,  1863. 
Marshall  v.  The  Uluwatkb  Steak  Natioatioii 
Compabv. 
Fulieiy — OvmerJitp  of$oil. 
In  the  ahtence  o/ proof  to  the  contrary,  the  prtnm/lim 

it  that  the  grantee  of  a  eeveraljuherf  t»  a  latt,  el* 

free  or  quit  rent,  it  Ike  ototia-  of  the  toil. 
The  lard  of  a  manor  hy  deed  granted  and  enfeofdb 

U.  pari  of  hit  JUhery,  to  hold  to  M.,  hit  kin  lai 

atsiynt,  at  a  yearly  free  or  quit  rent.     Ontkeietd, 

Uaery  ofieiiin  wcw  indorted: 
lUld,    Ihit    M.    v>at  entitled  to  maintain  trttfeu 

agaiiul  a  wrong-doer  for  the  erection  of  apiiree 

the  toil  of  the  part  of  tlie  fishery  to  gratted. 

Declaration.— That  the  defts.  broke  and  entmJ 
land  of  the  pit  covered  with  water,  being  a  part  of 
Ullswater  Lake,  and  with  steamboats  came  iuto  sad 
upon  and  sailed  upon  and  over  the  same  to  and  from  t 
certain  pier  or  jetty,  and  wrongfully  caused  ditm 
persons  to  go  upon  the  said  pier  or  jetty,  sod  thcts  t> 
embark  or  disembark  from  the  said  steamboats,  vA 
thereby  disturbed  the  water  there  and  drove  away  tU 
fish  of  the  pit  there  then  being. 

Second  count— That  the  pit  was  possessed  of 
several  fisheries  in  Ullswater  Lake,  and  the  deio. 
wrongfully  caused  steamboats  to  be  navigated  and  pre 
polled  upon  the  said  lake,  and  by  means  thereof  stirrri 
up  and  disturbed  the  waters  of  the  said  lake  and  ibe 
said  fisheries  of  the  pit,  &c 

Pleas:- 1.  Not  guilty.  2.  To  the  first  toast, 
that  the  said  land  in  that  count  mentioDed  *a 
not  the  land  of  the  pit  as  allepd.  3.  To  tin 
first  count,  that  there  was  a  highway  over  sod 
along  the  said  land  in  which,  &c.,  for  all  the  Dtp 
subjects  of  our  Lady  the  Queen  to  sail,  navigate,  [»■ 
and  repass  with  boats,  vesseU  and  steamboats  «t  oil 
times  of  the  year  at  their  free  will  and  pleasure,  ui 
that  the  facts  complained  of  in  the  said  first  ctuot 
were    an  use    by    the  defls.    of  the    said  liiglinj. 

4.  To  the  second  count,  that  the  pits.  «« 
not  possessed   of   the    several    fisheries  as   allegw. 

5.  To  the  second  count  (except  to  so  much  tbww 
as  charges  the  defts.  with  casting  and  throwing  into 
and  upon  the  said  lake  and  fisheries  the  siid  sslWi 
cinders,  dust  and  other  nouous  refuse  and  materisl*), 
the  defts.  say  that  before  and  at  the  times  of  coa- 
mitting  the  acts  complained  of  in  that  count,  there  «u 
and  of  right  ought  to  have  been,  and  (here  is  asd  otiTI 
of  right  ought  to  be,  a  certain  common  and  poblie 
highway  into,  through,  over  and  along  the  said  1^ 
iuto  the  parts  in  which  were  the  alleged  fislieriea  of  iw 
pit  for  all  the  liege  subjects  of  our  Lady  the  Q"**  "J 
sail,  navigate,  pass  and  repass  with  boata,  vessels  <•« 
steamboats  at  all  times  of  the  year  at  their  '>»•  •" 
and  pleasure,  and  that  the  acU  complained  ofi '»•']* 
this  plea  is  pleaded,  were  an  use  by  thedefla.  oftbeH''' 
highway.  6.  To  the  second  count  that  the  said  p""" 
the  lake,  in  which  were  the  alleged  fisheries  of  "f  ^ 
were  the  soil  and  freehold  of  certain  peii»«»i  ">«  "r 
they  (defU.)  caused  the  said  steanOoets  »• 'V'J' 
gated  and  used,  as  in  the  said  c«dJt  mentioned,  by  tw 
Ie«v«  and  ia  tb«  exeicias  of  the  said  lighu  of  «» 
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iMt-nmtioiKil  penoDs,  u  SDch  owncn  of  the  soil  and 
MmU  of  the  uid  parts  of  the  said  lake  as 
afonnid.  7.  The  dcfts.  say  that  they  com- 
■iUed  the  aots  eomplained  of  by  the  pit's  leave, 
t.  Te  the  fint  eoanC,  so  far  as  it  relates  to  the  said 
•eb  eonipUioad  of,  in  respect  of  and  as  to  and  con- 
(eniog  the  said  pier  or  jetty,  the  defts.  say  that  the 
■id  pier  or  jetty  was  not  the  pit.'a,  as  alleged. 

Tie  cause  was  tried  at  the  Westmoreland  summer 
niiM  1861,  before  Martin,  B.  The  hcui  in  quo 
k  in  the  manor  of  Gleoridding;  and,  the  detts., 
tsriog  a  lease  from  one  Askew  of  certain  lands  in  that 
Buor,  OD  the  north  side  of  the  Lake  of  Ulkwater, 
bad  erected  an  hotel  and  steamboat-jetty  opposite 
tlicreto,  itntehing  oat  about  38  feet  into  the  lake, 
fno  which  steamers  plied  npon  and  across  the  lake. 
Tbe  lake  is  about  nine  miles  long,  and  one  mile  in 
bRadth  at  the  spot  in  question,  and  extends  from  a 
mth-west  to  a  north-east  direction,  at  either  end  of 
it  Inisg  a  rirer,  not  naflgable.  Tbe  lake  lies  within 
*btt  waa  formerly  the  barony  of  Barton,  out  of 
vUoh,  by  iubinfeadations,  several  manors  hare  been 
cvred,  among  them  that  of  Glenridding,  on  the  nortb- 
Mit  iide,  and  that  of  Patterdale,  at  the  sonth-easl 
ntiemity  of  the  lake.  The  pit.  is  owner  of  the  manor 
tf  GItsriddiig,  except  a  small  part  possessed  by 
Aibw,  noder  a  cooreyance  from  himself  and  is  also 
fnpietor  of  two  fisbeiies  on  tbe  lake,  oompriaing  the 
wMe  extent  of  tb«  water  at  that  p«rt  of  the  Uke 
wkich  ie  adjaoent  to  the  txais  n  {no— one  of  these, 
tie  Sikeiy  oontigooos  to  Patterdale,  paying  a  quit- 
tatt  to  the  lord  of  that  manor. 

F^  the  deeds  put  in  at  the  trial,  it  appeared 
tbat  in  1643  the  manor  of  Glenridding,  and  some 
■lala  in  Pattardala  (hot  not  the  manor  of  PatUr- 
Ue)  were  cooTeyed  by  the  then  owner  of  Potter- 
Ui  to  one  Monnaey,  from  whom  both  the  pit  and 
tWMU.  now  deduced  their  titles.  This  was  not  a 
(•snyance  of  any  part  of  the  lake  or  of  its  soil,  nor 
ii  it  appear  that  the  grantor  was  owner  thereof.  In 
1741  oae  Hodgson  conveyed  to  a  George  Monnaey,  a 
'•■eeodant  of  the  first  owner  of  that  name,  a  several 
Uwy  m  that  part  of  the  lake  adjacent  to  Patterdale 
"*<*>  fail's  *  qoit-ROt  or  rent  in  fee  of  4<i.  to  the 
hud  of  that  manor.  This  deed  was  indorsed  with 
£fwy  of  seisin,  and  the  rent  had  been  daly  rendered, 
b  1807  one  John  Mouosey,  a  descendant  of  the 
■ae  {unily,  conveyed  the  locut  in  quo,  with  limited 
lil^t  of  fishing  within  Mounsey's  property  in  the 
Us  opposite  thereto,  to  Askew  (under  whom  tbe 
lifts,  now  elaimad).  The  deed  did  not  give  to 
AAiw  any  right  or  power  to  use  driving  nets 
or  my  other  right  than  to  uke  and  kill  fish 
b^  aagSog,  or  with  draaght  nets,  nor  to  set  up 
w  OS  any  carriage,  boat,  nor  in  aay  manner  to 
d>i%  title  to^  or  injure  Honnsey  in  the  free- 
ioU  and  enjoyment  of  the  said  fishery.  In  1833 
<M  Moaoaey,  the  then  owner  of  the  manor  of  Glen- 
xddiiig  and  tl>e  fisheries  above  mentioned,  conveyed  to 
f>o  pit,  the  said  manor  and  all  rights,  members  and 
■nvrlooaoces  thereto  belonging,  and  tbe  demesne 
'•Ab  belooging  thereto,  subject  to  the  payment  of  s 
liilfest  ol  it.  id.  to  the  lord  of  the  manor  of  Patter- 
'ale;  alao  an  island  in  the  lake  (which  was  on  the 
put  spponte  the  loau  in  quo),  and  all  that  fishery  or 
niht  of  fishing  in  tbe  lake  (a^acent  to  Patterdale), 
*bich  laid  fiabery  is  subject  to  the  payment  of  a  quit  • 
not  oi  4dl  to  the  lord  of  Patterdale,  together  with 
afi  lakiBg  ways,  watercourses,  ponds,  commons,  pools, 
•arts  grounds,  and  all  other  rights,  &c,  to  the  said 
^•"t  Wkaging,  or  in  any  way  appertaining  to  or 
*itk  lb*  aame,  and  all  he  bad,  or  held,  or  used,  or 
""Fis*.  •«  enjoyed,  or  reputed  to  bo  part  or  member 
JsswA  Uadet  thie  conveyance  the  pit  claimed  to 
wvetks  asO  in  tbe  lake  as  well  as  the  fishery  over  the 
Us  i(  wd  rapoats  to  the  ^ociu  m  quo. 


In  1859  the  defts.,  uoder  an  agreement  with  Mr. 
Askew  erected  the  hotel  end  the  jetty  or  pier  in 
qnesUon,  which  was  erected  on  the  soil  of  the  lake, 
about  twenty-eight  feet  out  into  the  lake,  in  that  part 
of  it  which  lay  in  front  of  the  land  they  occupied 
under  him.  Some  evidence  was  given  of  the  exercise 
of  acts  of  ownership  by  the  pit  over  the  soil  of  the 
lake,  aa  by  taking  sand  and  the  like,  and  he  waa 
admitted  to  be  in  possession  of  tb«  fisheries 
referred  to. 

The  pit  contended  that,  either  as  being  owner  of 
the  manor  or  of  the  fisheries,  he  was  owner  of  the  soil 
of  the  lake,  and  the  defts.  denied  this,  snd  contended 
that,  claiming  under  the  owner  of  tbe  soil  on  the 
bank,  who,  as  they  alleged,  wu  entitled  to  the  soil 
of  such  part  of  the  lake  as  lay  opposite  to  and 
in  front  of  the  land,  they  were  entitled  to  the 
verdict  Evidence  was  given,  and  it  was  taken  as  a 
fact  that  so  far  back  as  memory  went  all  persons 
baring  property  on  the  borders  of  the  lake,  who  could 
lawfully  get  upon  it  in  boats  from  the  public  road  or 
otherwise,  had  been  accustomed  to  use  such  boats  as  of 
right  without  any  interference,  but  there  waa  no 
evidence  of  any  interfennce  with  the  pit's  right  of 
fisbsiy,  and  steamboats  had  not  been  used  on  tbe  lake 
until  the  period  of  tbe  present  controversy.  It  waa 
admitted  that  tbe  lord  of  the  manor  of  Patterdale  was 
lord  of  th«  barony  of  Barton  and  lord  of  the  other 
manor  ou  which  the  lake  lay.  The  verdict  waa 
entered  for  tbe  pit.,  with  leave  to  defks.  to  move  to 
enter  it  for  them,  and  a  rule  had  been  obtained 
accordingly  for  that  purpose. 

Mttittilf,  Q.  C,  MeUUh,  Q.  C,  and  T.  Jonu  showed 
cause;  and 
IHchrtng  snd  Kemplag  supported  the  rule. 
Authorities  cited : — 

Doe  T.  Peargey,  7  B.  &  C.  304; 

Berridge  v.  Wartl,  10  C.  B.,  N.  S.,  400; 

Slmpion  V.  Dendp,  8  C.  B..  N.  S.,  433; 

Lord  V.  a^dneg,  12  Moo.  P.  C.  C.  473 ; 

/>ii£e  of  Sonertet  r.  FogmO,  5  B.  i  C.  875 ; 

Bol/ord  V.  Baikg,  8  Q.  B.  1000 ; 

Lamb  r.  NemUqgm,  1  C.  6  K.  549 ; 

Snulh  V.  Kemp,  2  Salk.  637 ; 

Phear  on  Rights  to  Wster,  p.  12.  63; 

WiUwmM  V.  mUsox,  8  A.  &  E.  333 ; 

Lord  Advocalt  v.  Hamilton,  I  McQ.  H.  of  L. 
Cas.46; 

Mama  v.  ifaedonald,  2  McQ.  H.  of  L.  Css.  463 

Com.  Dig.  "  Navigation,"  A.; 

3  Kent  Com.  4a7'  to  432«,  8th  ed.,  p.  521  ; 

Bell's  Com.  171,  3rd  ed.; 

Co.  Lit  4  b. ; 

Bamillon  v.  Donejal,  3  Bidgway's  P.O.  267; 

Deeon  v.  Hodnelt,  1  Hud.  &  Brook  Ir.  Rep.  322  ; 

Templemort  v.  A  Urn.  6  Ir.  Com.  L.  Bep.  199 ; 

Little  V.  Winckfield,  8  Ir.  Com.  L.  Rep.  284. 
Cur.  adv.  miU. 
WioHTMAH,  J. — In  this  esse  I  am  now  about  to 
read  the  judgment  of  my  brother  Mellor  and  myself. 
Tbe  evidence  in  this  case  was  of  a  very  indecisive 
character,  and  we  had  felt  tome  doubt  as  to  the  deci- 
sion at  which  we  ought  to  arrive.  Upon  the  arguments 
on  the  role,  several  questions  wen  discussed  which  it 
is  not  necessary  for  us  to  determine,  aa  we  must  dis- 
pose of  the  case  upon  the  evidence  and  admissions 
which  were  given  at  the  trial.  Whether  the  soil  of 
lakes,  like  that  of  freshwater  rivers,  prima  fucit 
belong  to  the  owners  of  the  lands  or  of  the  manors  on 
either  side,  ad  medium  JUum  aqua,  or  whether  it 
belongs  prima  facie  to  the  King  in  right  of  his  prero- 
gative, it  ia  not  in  this  esse  necessary  to  determine ; 
for  it  is  clear,  upon  the  antboritiea,  that  tbe  soil  of 
land  covered  with  water  may,  together  with  the  water 
and  the  right  of  fishery  therein,  be  severally  ajipro- 
priated  to  a  third  person,  whether  he  hss  land  or 
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not  ou  the  borders  thereof  or  cdjaoent  thereto. 
It  may  be  inferred  from  the  evidence  and  the 
aamiiudons  in  the  caw,  that  the  baroojr  of 
Barton  included  that  portion  of  the  lake  of  Ulls- 
water  which  li  within  the  coanty  of  Westmoreland, 
extending,  as  it  appears,  to  about  the  middle  of  the 
lake;  and  it  wonld  seem  that  before  the  reign  of 
£<lw.  I.,  and  before  the  statute  Quia  Emptora  and 
the  declaratory  explanation  thereof  by  the  statutes  of 
£dw.  II.  and  lit.,  the  manor  of  Patterdale,  with  other 
manors,  waa,  by  subinfeudation,  carved  out  of  the 
barony  of  Barton ;  and  apparently  the  manor  of  Patter- 
dale  bad  assigned  to  it  that  portion  of  the  lake  called 
L'lUwater-head  which  comprises  within  its  boundaries 
the  loau  in  quo,  and  that  by  another  sobinfendation 
the  manor  of  Glenriddiiig  was  carved  out  of  the  manor 
of  Patterdale.  It  appears  to  us  that  the  manor  of 
Olcnridding  did  not  include  any  portion  of  the  lake  or 
any  property  therein,  for  in  tbe  conveyance  of  the  I2th 
Aug.  1640,  from  Mr.  Biehard  Creeswell  to  Mrs.  Joan 
Muunsey,  there  is  no  mention  of  any  interest  in  the 
lake  ofUUswaler.  By  the  deed  of  feoffment  of  1741, 
made  between  Edward  Hodgson,  of  Blawick  in  Patter- 
dale, and  George  Mounsey  of  Patterdale-hall,  the 
former,  for  the  considerations  therein  mentioned,  aliened, 
bargained,  sold,  enfeoffed  and  coufirmed  unto  George 
Mounsey,  his  heirs  and  assigns  for  ever,  "all  that  part 
of  bis  the  said  Edward  Hodgson's  fishery  in  Ullswater- 
hesd,  situate  and  being  on  the  west  siile  of  tbe 
mouth  of  the  river  Goldrill  called  the  Eak,  that 
is  to  say,  from  the  eastern  bank  or  ahore  of 
the  said  river  westward  though  the  Parkside-field 
80  far  as  the  said  fishery  extended,  yielding  and 
paying  therefore  yearly  and  every  year  unto  Edward 
Hasell,  his  heirs  and  assigns,  on  the  usual  rent  days,  the 
yearly  rent  of  id."  Upon  this  deed  of  feoffment  livery 
of  seisin  appears  to  have  been  duly  made.  It  further 
uppears  from  the  extracts  from  tbe  court-rolls  of  the 
manor  of  Patterdale,  member  of  the  barony  of  Barton, 
under  date  28th  July  1783,  that  in  a  survey  and 
rental  of  the  said  manor  the  name  of  John  Monnsey, 
Esq.,  was  included  amongst  tbe  freeholders  of  such 
manor,  and  under  the  head  of  "  tenements  out  of 
which  the  rent  issues,"  we  find  him  chargeable  vrith 
several  rents,  among  which  is  the  rent  of  4d  "  for  part 
of  High  Blawick  Fishery."  Now,  in  the  feoffment  of 
17.41  the  description  of  fishery  conveyed  is  left  uncer- 
tain, but  inasmuch  as  the  deed  which  conveyed  it  was 
a  feofiment  with  livery  of  seisin  duly  iodoned,  and  as  it 
was  conveyed  subject  to  a  free  rent  of  4<£  to  Mr. 
Hasell,  then  lord  of  the  manor  of  Patterdale,  and 
which  it  appears  from  the  court-rolhi  of  that  manor 
was  subsequently  duly  rendered,  we  are  driven  to  the 
conclusion  that  tbe  fishery  conveyed  must  have  been  a 
several  fisheiy,  and  presnmably  included  the  soil  thereof. 
A  feoffment  with  livery  of  seisin  indorsed  wonld 
nut  b«  apiHvpriate  to  the  conveyance  of  an  incorporeal 
right,  althongh  it  might,  if  the  livery  was  teemdum 
furmam  charUe,  so  operate.  A  free  rent  of  4<L  was 
incapable  of  being  reserved  out  of  an  incorporeal 
inheritance  by  a  common  person.  Mr.  Pickering, 
in  his  able  argnm^ut,  relied  very  much  on  certain 
expressions  in  tbe  judgment  of  this  court  in  The  Duke 
of  Someriet  v.  FogwtU,  5  B.  &  C.  884,  in  which 
it  was  held  that  a  several  fishery  in  a  navigable  river 
created  before  Magna  Cliarta  did  not  convey  with  it 
tbe  ownership  of  the  soil,  bnt  was  "an  incorporeal  and 
not  a  territorial  franchise,"  and  he  relied  on  the 
passage  in  Co.  Lyt.  4,  there  cited :  "  If  a  man  be 
seised  of  a  river  and  by  deed  do  grant  iqiarcien 
jiiscariam  in  the  same,  and  maketb  livery  of  seisin 
neundum  formam  citarta,  the  soil  doth  not  pass." 
The  doctrine  of  this  passage  has  been  the  subject  of 
controversy,  as  appears  from  the  note  20  oommenting 
upon  it,  and  note  180  oommenting  upon  Co.  Lyt. 
'.^2  a,  by  Hai:greaTe  and  Butler ;  and  it  most  now 


be  taken  as  established  by  the  authority  of  Bolfari  v. 
Baikg,  8  Q.  B.    1016,  that  "the  allegatioo  of  a 
several  fishery  prim&  fade  imports  ownership  of  tlie 
soil,  though  they  are  not  necessarily  united ;"  sud  in 
the  same  case  in   error,  reported  in  IS  Q.  B.  444, 
Parke,   B.,  in  delivering   the  judgment  of  tbe  coott, 
says :  "  A  several  fishery  is  no  doubt  prima  fade  to  be 
assumed  to  be  in  the  soil  of  the  deft.,  and  thertfon 
Hierum  lenemtntum   is   a  good   plea;    and  tbe  pit. 
must  reply  by  showing  a  grant  of  a  several  fishery,  or 
a  prescriptive  right  to  one."    These  decisions  in  ia 
conformity  with  the  rule  sUted  in  the  later  editioiisof 
Blackstone's  Commentaries,  vol  2,  p.  39 :  "  He  tbat 
has  a  several  fishery  must  also  be,  or  at  least  derivi 
his    right    from,    the    owner    of    the    soiU"      The 
case  of  7%e  Duke  of  Somertet  v.  Fogmil  in  do  mus 
conflicts  with  those  authorities.     It  was  the  cue  of 
a  several  fishery  in  a  navigable  river  within  the  fiow 
and  reflow  of  the  tide,  and  the  presumption,  io  the 
absence  of  proof  to  the  contrary,  was,  under  the  oi^  , 
cumstances,  that  the  soil  of  the  river  remained  ia  the 
King,  although   there  are    expressions  adoptuig   tiis 
passage  in    Co.    Lyt.   that,   as  between  subject  ui 
subject,  a  grant  followed  up  by  livery,  which  properly 
applies  to  a  thing  corporeaj,  did  not  convey  the  soil, 
livery   being  made  teeundvm  formam  c^tim.    We 
think  that  these  expressions  must  be  interpreted  with 
reference  to  the  circumstances  of  the  case.    It  appears 
to  ns  that,  in  the  absence  of  proof  to  the  conttaiy,we 
ought  in  thia  case  to  presume  from  the  fact  of  the 
reservation  of  a  free  or  quit  rent,  tbat  such  an  eitats 
mnst  have  been  originally  conveyed  bytheownnof 
the  manor  of  Patterdale  to  some  predecessor  in  ti^  ts 
Hodgson,  the  party  conveying  by  the  feoSinentof  1741, 
as  that  such  a  rent  could  be  reserved  out  of  it,  sad 
inasmuch  as  such  a  rent  could  not  be  reserved  by  a 
common  person  out  of  an  incorporeal  inheritsne^  a 
corporeal  inheritance  must  be  presumed  to  have  beea 
granted,  and  we  think  tbat  the  feoffment  of  1741, 
which  affected  to  convey  the  fishery  in  question,  sabjert 
to  tbe  usnal  "  free  rent  of  id."  to  Mr.  Uaaell,  operated 
to    convey    the    same    estate    to    George     Mounsey 
a*    was   possessed    by    Hodgson.       In    this    view 
of    the    case,    tbe   stipulatioa    ia   the    conveyasc* 
of    1807,  by  John    Mounssy    to    the    Bav.  Heaij 
Askew    (under    whom    the   defts.    claim)    carefiil^f 
guarding  the  limited  grant  of  •  right  to  fish  in  hi* 
fishery  in   Ull8water-lake,'-so  as  not  to  injure  tit 
said  John  Mounsey  in  tbe  freehold  and   enjoyment  tt 
the  said  fishery  otherwise  than  as  above  mentinied, 
becomes  intelligible  and  consistent.     Inaamncb,  thoe- 
fore,  as  the  pier  in  question  has  been  erected  npoa  the 
soil  of  tbat  part  of  the  lake  which  is  oomprehendsd  ia 
the  fishery  conveyed  to   Mr.  Marshall  by  the  deed  of 
Dec.   1823,  subject  to  the  free  or  quit  rent  of  id. 
to  Mr.  Hasell,  the  lord  of  the  manor  of  Patteidale, 
we  think  that  our  judgment  mnst  be  for  tbe  pit,  and 
tbe  rule  obtained  by  Mr.  Pickering  most  be  dischaipd. 
CocKBUBX,  C  J. — I  am  desirous  to  have  it  under- 
stood that,  in  concnrring  with   my  learned  brotbos  ia 
discharging  this  rule,  I  am  acting,  not  npon  convictiia, 
bnt  in  deference  to  authorities  by  which,  ntting  hen, 
I  deem  myself  bound,  but  which,  if  I  were  sitting  ia 
•  court  of  appeal,  I  should  consider  myself  called  upon 
to  canvass.  I  agree  with  the  rest  of  the  court  in  tluukuig 
that,  if  the  right  to  a  several  fishery  as  such  is  cmsis- 
tent  with  the  ownership  of  the  soil,  d  fortiori,  it pri^ 
fade  it  is  to  be  taken  as  implying  such  ownership^  then 
is  evidence  in  this  case,  in  the  reservation  of  the  qnit-rsot 
and  the  fact  of  the  grant  of  the  fishery  to  th*  plt-> 
predeoessor   having   been  accompanied    by  livaiy  <• 
seisin,  to  lead  to  the  conclusion  that   tbe  owporshw 
of  tbe    soil    was    here    united    with    th*    aeversl 
fishery.       My    difficulty    arises   from   my    inabili^ 
to  accede  to  the  doctrine  that,  uj)on  a  grant  of  a  ^abaj 
alone,    the    ownership  of    tbe  soil  and  a  right   » 
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lennl  liahei;  c*n  powblj  b«  onitcd.     It  i*  oertain 
tlut  both  Bnuten  and  Sir  Edward  Coke  conaidered  a 
tnenl  fi<lierj  ai  a  thing  eanntiall;  diatinct  from  the 
owoersliip  of  the  toil;  and  Lord  Coke  expressly  lays  down 
tlut,  bj  tiM  grant  of  a  MToal  fishery,  and  eren  when 
taeopiDiail  by  litery   of  aeiain    jeomdiun  formam 
d»>rui,  the  soil  does  not  pass,  bnt  If  the  water  be- 
oocs   dry,  the    grantor  shall  hare   the    soil.     The 
Usgoige  of  Lord  Coke  is  precise  «nd  posiUve,  and  is 
wiU  dmrring  of  obserration.     He  says :  "  If  a  man 
be  Mised  of  a  rirer,  and  by  deed  do  grant  M^araltm 
fitetrioM  in  the  (ame,  and  maketh  lively  of  seisin, 
■Komim  ftrmom  ekarta,  the  soil  doth  not  pass,  nor 
titt  wittr,  for  the  grantor  may  take  water  there ;  bnt  if 
tb  rinr  benme  dry,  be  may  take  the  benefit  of  the 
nl,  for  there  passed  to  the  grantee  but  a  particalar 
ii|bt,  sad  the  lireiy  being  made  leamdum  formoM 
«isr(«  eaooot  enlarge  the  grant.  For  the  same  reason, 
if  smu  grant  ojiiam  sium,  the  soil  shall  not  pass. 
Id  the  piscary  within  the  water  paaeeth  therewith." 
Saw,  indepen^tly  of  the  high  antbority  of  Lord 
Cib  in  aneh  a  matter,  I  most  say  that  this  doctrine 
•ffon  to  nM  the  only  one  which  is  reconcilable  with 
f>^<iple  or   reason.     It    is   admitted  on  all  hands 
tbat  a  MTsral   fiahery    may  exist   independently    of 
tbe  owsenhip   of    the   soil    in    the    bed    of    the 
rinr.    Why  then  tbonld  snch  a  fishery  be  considered, 
■a  the  ihseaee  of  negative  proof,  as  carrying  with  it 
(be  FTorerty  in  the  tMl  ?     On  the  contrary,  it  seems 
to  an  that  there  is  every  reason  for  holding  the 
«pp«ite  way.    The  nae  of  water  for  the  pnrpose  of 
«>ag  ii,  when  the  fishery  is  united  with  the  owner- 
•iip  <f  the  soil,  a  right  incidental  and  accessary  to 
■■kemmhip.    In  a  grant  of  the  land  the  water  and 
tbt  oddental  and  aeecaaaiy  right  of  fishery  would 
Waarily  pass  with  it.    If  then  the  intention  be  to 
"Wty  the  soil,, why  not  convey  the  land  at  once, 
•wiig  the  accessory  to  follow  ?     Why  grant   the 
""■"U  that  the  principal  may  follow   incidentally  ? 
osniyneh  a  proceeding  would  be  at  once  illogical 
ad  nlswyeilike.    The  greater  is  justly  said  to  com- 
pikad  the  law  ;  bat  this  is  to  make  the  convene  of 
*^rNpoiition  bold  good.    A  grant  of  land  carries 
jnkit,  ss  waall  know,  the  minerals  which  may  be 
MOT  the  aorface;.     Bat  who  ever  heard  of  a  grant  of 
'tbtainnls  carrying  with  it  the  general  ownership  of 
tit  a3?    Why  shooM  a  difierent  principle  be  applied 
(•  a  gnnt  of  that  which  is  above  the  surface  of  the 
"Ikx  the  grant  of  the  minerals  is  a  grant  of  that 
■whisbclow  it?    Nor  should  it  be  forgotten  that 
B*  epposit*   doctrine    involves    the    surtling    and 
"■■te  absordity  that,  sboald  the  water  become  dry 
V  be  diverted  from  natural  causes,  the  fishery,  which 
jns  the  prhnaiy  and  principal  object  of  tliegrant  would 
••  fee,  and  the    property   in   the  soil,  which  only 
^■ad  faicidentaUy  and  as  accessory  to  the  grant  of  the 
n4«y  would  remain.    I  must  tnrtfaer  obeerve,  that  if  I 
™  "yelf  at  Uberty  to  follow  my  own  view  of  the  ease  in 
j''"*^>ect,  I  sboald  not  feel  any  serious  difficulty  in 
Mliigwith  tha  two  principal  facta  relied  on  as  support- 
"f  tkapeeition  that  the  property  in  the  soil  passed  with 
PMtsf  the  fishery.     It  may  be  that  in  stiictness  a 
^lat-not  is  not  properly  reservable  on  the  grant  of  an 
^o^tnal  hereditament;  bnt  if  the  law  wera  clear 
T"  the  grant  of  the  eeveral  fishery  carried  with  it  no 
ffl*»  the  soil,  the  fact  that  a  quit-rent  had  been 
"""rt  by  the  lord  of  the  manor  by  whom  the  grant 
**■  (liginally  made,  would  only  show  that  the  parties 
y^*—  mistaken  in  supposing  that  a  quit-rent  could 
*r— lud  on  such  a  grant.     So  again,  the  fact  that 
T^T  *f  aeiain  has  been  resorted  to  to  give  efi°ect  to 
""past,  would  only  show  that  the  parties   errone- 
"••y  ««noeed  that  this  form  of  conveyance  was  neces* 
"■Ti «  at  all  events  was  available  to  effect  their  pur 
**'■    These  things  would  not  to  my  mind  convert  a 
<<ut«r  <l>e  use  of  the  aariaca  of  the  soU  for  a  specific 


purpose  into  a  grant  inferentially  of  the  soil  itself. 
Indeed,  in  the  ease  put  by  Lord  Coke,  he  assumes  that 
the  grant  of  the  fishery  has  been  accompanied  by 
livery  of  seisin,  and  yet  laya  it  down  that  this  shall  not 
hare  the  efiect  of  making  the  freehold  in  the  soil  pass. 
Nevertheless,  howeverstrongmaybe  myown  opinion  upon 
thia  question,  I  think  the  authoritlea  on  it  are  too 
strong  to  be  overruled  except  in  a  court  of  appeaL  In 
Holford  V.  Bailey,  Lord  Denman,  in  delivering  the 
considered  judgment  of  this  court,  says  :  "  No  doubt 
the  allegation  of  a  several  fishery  pfimd/aeie  imports 
ownership  of  the  soil,  though  they  are  not  necessarily 
united."  And  the  same  doctrine  is  enunciated  by 
Parke,  B.,  in  delivering  the  judgment  of  the  Court  it 
Ex.  Ch.  in  the  some  case ;  and  though  to  a  certain 
extent  this  dictum  may  be  said  to  be  extra-jttdidal,  as 
being  unnecessary  ta  the  decision,  which  turned  upon 
the  question  whether  trespass  would  be  for  disturbance 
of  a  several  fishery,  the  affirmative  of  which  was  held 
on  grounds  altogether  independent  of  the  ownerahip  in 
the  soil,  yet  it  cannot  be  denied  that  these  .dieto 
occurring  in  the  considered  judgment  of  the  Court  are 
entitled  to  very  great  weight.  And  in  the  learned  note 
to  p.  122  i  of  Uargreave  and  Butler's  edition  of  Co. 
Lyt.,  the  annotator,  after  passing  in  review  the 
conflicting  authorities  upon  this  subject,  oondudes  (I 
cannot  bnt  think  contrary  to  the  effect  of  his  own 
reasoning),  that  the  true  doctrine  on  this  subject  is, 
that  a  several  piscary  is  presumed  to  comprehend  the 
soil  until  the  contrary  appears.  I  feel  that  in  dis- 
posing of  this  role  we  onght  to  yield  to  the  authority 
of  those  opinions ;  but  entertaining  individually  a  very 
different  view,  I  am  desirous  to  have  it  known  that 
while  I  submit  to  them,  I  am  far  from  acquiescing  in 
them.  I  concur  with  the  judgment  of  the  court,  for 
the  pit.  ____         iJwfe  ditdmrged. 

Saturday,  J<m.  31,  1863. 

Baa.  t>.  The  bnUBtiasTS  of  Hobist. 

Higkwag—DtdiealMn — Uter — Oceupation  road. 

An  award  tatder  an  Indature  Act  M   1816  «(  otit 
certain  jmblia  roads  and  private  oecipation  roadt. 
One  of  tie  oca^ation  roadt  v«u  a  lofl  road,    it 
had  no  gale  at  either  end,  and  lie  public  used  it 
without  ang  interference.     On  two  oceationt  the  iu- 
habitants  had  repaired  it  bg  tuieeription. 
Held,  that  there  had  been  tuffident  dedication  andtaer 
to  render  the  parith  liabk  to  repair,  although  theg 
had  never  adopted  the  road  in  quettion. 
This  was  a  rule  ntri  to  set  aside  the  verdict  entered 
for  the  Crown,  and  for  a  new  trial  on  the  ground  that 
matters  of  fact  ought  to  have  been  decided  by  the 
jury. 

An  indictment  was  tried  againat  the  inhabitants  of 
Horley,  in  the  county  of  Surrey,  before  Erie,  C.  J.,  at 
the  Sturrey  assizes,  for  non-repair  of  a  highway,  and 
the  material  point  raised  was,  whether  the  road  in 
question  was  a  highway,  and  whether  the  parish  was 
bound  to  repair  ii.  The  loeui  m  g[Uo  was  originally 
Horley-common. 

An  Incloiure  Act  was  passed  in  1810  for  the 
purpose  of  indoung  these  and  certain  other  lands, 
and  the  award  made  in  1816  set  out  certain 
public  roada  and  certain  private  occupation  roads, 
and  amongst  the  latter  was  the  road  in  question,  which 
waa  set  out  of  the  requisite  width.  There  being  no 
gate  at  either  end,  everybody  hid  used  it  from  1816 
without  interruption.  On  two  occasions  the  inhabit- 
ants, by  subscription,  repaired  it.  It  was  what  waa 
called  a  soft  road,  and  in  the  course  of  time  houses 
had  been  built  near  it,  and  it  was  now  sought  to 
throw  the  burden  of  repairs  on  the  parish,  and  bene* 
the  indictment. 

At  the  trial  the  defls.  did  not  dtipota  the  facta, 
hot  contended,  that  according  to  Seg.  r.  St.  ~ 


Digitized  by 


Googl( 


296 


MAGISTRATES'  CASES. 


Q.  B.] 


lilCHRXS   V.    WlUUKNS. 


[Q.  B. 


dia,  4  B.  &  Aid.  447,  the  jary  abould  be  directed 
that  it  iras  nut  n  public  bigbwajr.  Tba  learned  judge, 
without  expressing  an  opinion,  directed  the  jury  to 
find  a  verdict  for  the  Crown,  subject  to  the  point  of 
law  whether  thia  had  become  a  public  road. 

Ltuh,  Q.  G.  (^Demum,  Q.  C.  and  Foot  with  bim), 
for  the  prosecatioE,  ahowed  cause,  and  contended  that 
the  coae  relied  on  by  the  defts.,  of  Seg.  v.  St.  Bene- 
dict, bad  been  overruled.  It  wis  well  settled  law  that, 
in  order  to  make  the  parish  liable  for  repair  of  a  road, 
no  acquiesceoea  on  tne  part  of  the  inhabitants  was 
necessary:  {Rrg.  r.  InhabUanti  of  Leate,  5  B.  & 
Aid.  469.)  This  road  had  been  used  by  the  public 
long  before  the  Highway  Act,  and,  if  the  jnry  had  been 
allowed  to  go  into  the  facts,  they  would  no  doubt  hare 
fonnd  that  the  road  had  been  dedicated  to  the  public. 

BovilL,  Q.  C.  (Hantien  with  hiio)  in  aupport  of 
the  rule. — The  road  in  question  had  been  set  out  as 
an  occupation  road ;  and,  so  far  as  regards  the  user  by 
the  public,  the  utmost  that  could  be  proved  was,  that 
nobody  interfered  with  the  pansii^e  of  the  public  going 
there,  but  there  wia  no  evidence  of  dedication  and 
acquiescence. 

CocKBUitir,  C.  J. — It  is  clear  the  facts  in  this  case 
were  not  dispnted.  Though  this  was  originally  an 
ocenpation  road,  yet  the  poblic  bad  need  it  for  a  long 
■eties  of  years,  and  tba  question  raised  seems  to  me  tu 
be  whether,  under  such  circiunstances,  a  road  so  need 
by  the  public  ooold  become  a  public  highway  without 
the  acquiescence  of  the  parish.  The  ckm  of  Beg,  r. 
teake,  not  to  speak  of  later  cases,  shows  that  the 
point  relied  on  by  the  defts.  was  not  sustainable ;  and, 
if  the  jnry  bad  been  allowed  to  draw  their  own  in- 
fatenc*  from  the  facts,  they  would,  no  doubt,  have 
fonnd  for  the  proaeoution.  The  rule  will  therefore  be 
diichaiged. 

WioHnuir,  Cboxptox  and  Blackbitrx,  JJ.  con- 
««urred.  Sale  dkcharged. 

Saturdof,  AprU  25,  1863. 

BiCRKKS  (app.)  V.  WioOEXS  (reap) 

TiiUt—9  Ceo.  4,  e.  IS6,  t.  28—5  f  6  tt'OL  4,  c  18— 

Mtttum — ExeimpUim. 
J%t  3  Geo.  4,  e.  126,  i.  28,  w  no!  repealed  by  the 

5^6  WitL  4,  c  18. 
£f  tAe  3  Geo.  4,  c  126,  i.  33,  toU  i$  not  to  be 
demanded  Jrom  a  cart  laden  with  nunuire  6y  reason 
on/y  of  any  basket  or  baeketi,  empty  $aek  or  lackt, 
or  tpude,  shovel,  or  fork  necestary  for  loading  or 
unloading  tuck  manvre  bang  in  or  vpon  such  carl, 
in  addition  to  ntch  manure,  }f  the  load  it  tubttan- 
lially  manure  for  land: 
Held,  that  the  vordt  "neceitary  for  loading  or 
unloading,"  r^er  ezcbuively  to  the  preeeiUng 
wordi  "  ipade,  shovel,  or  fork,"  and  not  to  "  ios- 
kett  or  tacks." 
A  cart,  ther^ore,  laden  teith  manure  is  exempt  from 
the  payment  of  toll,  although  on  the  top  <^  the 
manure  there  were  also  carried  some  empty  biukets 
that  had  been  used  for  the  purpose  of  taking  the 
proprietor's  agricultural  produce  to  market  on  the 
pretious  day. 

This  was  a  case  stated  for  the  opinion  of  the  court 
by  one  of  the  metropolitan  police  magistrates,  in  pur- 
•nance  of  the  20  &  21  Vict.  c.  43. 

The  app.  Tbomaa  Bicbens,  of  Inlewortb,  market 
gardener,  summoned  Thomas  Wiggens,  of  Hammer^ 
smith,  turnpike-gate  toll  collector,  for  imUwfuUy  de- 
taining a  sack  belonging  to  the  app. 

The  facts  are,  that  one  evening  the  app.'s  servant 
drove  through  the  resp.'s  gate  in  •  cait  laden  with 
garden  produce  packed  in  baskets,  and  paid  the  toll, 
and  returned  the  next  morning  with  the  oart  laden 
with  manure  for  land,  on  the  top  of  which  wen  the 
liislata  empty. 


The  reap,  demanded  toll  on  aeeount  of  these  baakito' 
being  in  the  cart.  The  servant  refued  to  pay, 
claiming  to  be  exempt  therefrom;  whetenpon  tbe 
reap,  seised  and  detained  the  sack. 

The  question  for  the  decision  of  the  coait  ii, 
whether  the  toll  was  or  was  not  payable. 

By  3  Geo.  4,  o.  126,  ».  32,  carriages  employed  ogly 
in  conveying  manure,  unless  laden  also  wiib  auae 
other  thing  not  exempted  by  this  Act  from  toll,  u* 
exempt  from  tolls,  and  by  sect.  28  toll  is  not  to  b» 
demanded  from  such  csrriages  so  laden,  by  reason 
only  of  any  basket  or  baskets,  empty  sack  or  ssckv 
or  spade,  shovel,  or  fork,  necessary  for  loading  or  no- 
loading  such  manure  or  materials,  being  in  or  npet 
any  such  waggon,  cart,  or  other  carriage,  in  addition 
to  such  manure,  if  the  loading  thereof  ia  snbstantitlly 
manure  for  land,  anything  in  any  Act  contained  t» 
the  contrary  thereof  notwithstanding. 

By  S  &  6  Will.  4,  c.  18,  entitled  "An  Act  to  ex' 
empt  carriages  carrying-  manure  fmn  toll,"  after  i«- 
dting  that  disputes  had  arisen  as  to  the  exemptiMi/ 
from  toll  for  horses  and  carriages  when  employed  is 
carrying  manure  for  improving  land,^it  is  enacted  that 
no  toll  shall  be  demanded  or  taken  on  any  tunpiks- 
road,  for,  or  in  respect  of  any  beaat,  cattle,  or  eanisgt 
when  employed  in  carrying  or  conveying  only  dang,  ad,- 
compost,  or  mannr*  for  land,  save  and  except  How, 
and  the  necessary  implements  need  for  filling  tbe- 
manure,  and  the  doth  that  may  haw  besa  used  ia 
covering  any  hay,  clover,  or  straw  which  may  have  beo 
conveyed. 

For  tbe  app.  it  was  contended  that,  since  the  latUr 
Act  does  not  mention  the  former  Act,  the  proriaoos 
of  tbe  former  Act,  with  reference  to  ttw  ezemptioQ  et 
carriages  carrying  manure,  nmun  in  force;  bot  I 
thought  that,  in  order  to  cany  out  the  avowed  obJMt 
of  the  latter  Act,  it  most  be  taken  to  qualify  tba^ 
privilege  of  tbe  former  Act  so  far  as  leganls  tba  con- 
veying of  articles  in  addition  to  and  with  a  load  of 
manure ;  and  therefore  I  dedded  that  the  toll  was 
payable. 

If  the  court  decides  that  the  toll  was  not  payable, 
then  the  reap,  is  either  to  restora  the  sack  to  tbe 
app.,  or  pay  liim  two  shillings  as  the  Tslne  thereof. 

Lush,  Q.  C.  for  the  app.— The  5  &  6  Wia  4,  e.  18,. 
does  not,  either  in  actual  words  or  by  necessary  impli- 
cation, repeal  tbe  3  Geo.  4.  c.  126.     The  language  of 
ita  preamble   shows,    on   the  contrary,    that  it  wss- 
intended  to  explain  the  nature  and  extend  the  amaant 
of  exemption   already  given.    The    two  Acts  mutt 
therefore  be  read  togetbor.    And  tb«  app.  is  within 
the  exemption  of  the  28th  section  of  tbe  former  statute. 
Tba  words  '*  necessary  for  loading  or  unloading  manure" 
must  be  held  to  be  confined  to  their  immediate  aite- 
cedenls,  "  spade,  shovel,  or  fork,"  and    to   have  no- 
reUtion  to  basket  and  sack.     This  will  be  msnifest  by 
a  reference  to  tbe  earlier  Act  of  tbe  53  Geo.  S,  o.  82, 
a.  2,  where  the  words  "  for  more  convenient  carriage  " 
are  inserted  after  the  word  "  aack."     If  the  load  be- 
substantially  a  load  of  mannre,  (he  exemptioo  wilL 
not  be  defeated  by  tbe  fact  that   aom*  additiooal. 
article  is  carried.      The  construction    and   object  of 
these  Acts  are  well  explained  by  Lord  EUenboroufb  in 
Chambers  v.  Eaves,  2  Camp.  394. 

Hayes,  Serjt.  for  the  reap. — ^The  earlier  Act  wiH 
be  oonnidered  to  have  been  repealed,  (or  the  resaois 
assigned  in  tbe  case.  But,  assuming  that  it  is  not,  its 
provisions  do  not  advance  the  app.'s  case.  Tbe  ex- 
pression "  necessary  for  loading  "  refers  to  "  baskets 
and  sacks,"  as  well  as  spades  or  forks.  Tbe  exempt 
tion  from  toll  could  only  therefore  have  been  elaimei 
by  proof  that  the  aack  in  tbe  cart  was  intended  M 
be  used  in  tbe  unloading  of  tbe  manure.  , 

Cbohptoh,  J.    (a) — I  am   of  opinion   thst   tkij 


(a)  Cockbun,  OJ.  waa  engaged  In  anoflier  conrt.. 
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iImiwo  of  the  magutnto  wu  erroneoos.  The  magia- 
tntt  doa  not  nuM  the  point  which  has  bean  snbmilted 
t<  as  to-daj,  on  the  oooatrnction  of  the  28th  leetion  uf 
3 Geo. 4, c.  126;  hot,  at  the  aametime,  as  bsuks  the 
ONit  whether  the  toll  was  payable  or  act,  the  reap,  haa  a 
right  to  preis  an;  argnment  which  he  may  think  to 
be  well  foonded.  The  first  qneation  then  is,  what  is 
tke  eonitnctioD  to  be  giren  to  the  28th  aection  of 
3  On.  t,  c  126  ?  and  the  second,  is  that  Act 
njiesled  by  the  5  Will.  4,  c.  18?  I  agree  with  Mr. 
Lnh  in  the  oonatniction  that  he  has  given  to  the 
words  "by  reason  of  any  basket  or  baduts,  empty 
■acki,  or  spade,  ahovel,  or  fork  neceasuy  for  the  load- 
iog  or  nnluding  of  manure."  I  think  that  "  basketa 
u^  Mcka"  were  intended  to  apply  to  artidea  need  for 
agrieoltual  purposes,  and  that  the  worda  "  necessary 
fcr  kadug  or  unloading"  refer  to  "  the  spades  and 
fbtka.*  And  it  would  certainly  be  a  moat  Tezatious 
fnceadug,  if,  when  the  load  is  substantially  a  load  of 
DSBioe,  the  toll  collector  should  be  peimittwl  to  exact 
s  toQ  merdy  beoaose  the  cart  waa  also  carrying  some 
impty  bsskeU  bMk.  I  think  thiit  that  new  is  in 
KTorisnce  at  ones  with  the  grammatical  and  common- 
MM* eoostmetion  of  tha  Act;  and  it  ia  coofirmed  by 
tte  &ct  that  io  the  Snd  seetioD  of  the  S3  Geo.  3, 
c.  82,  whid  is  repealed,  but  in  substance  re-enacted 
by  the  3  Geo.  4,  c.  126,  after  the  words  "em^ty  sack 
«  neks'  occur  the  words  for  "  more  eonvement  car- 
riage,' whidi  ara  omitted  in  the  SSth  section  of  the 
3  Geo.  4,  e.  126.  It  seem*  to  me  clear,  from  a  com- 
farism  of  the  two  seetiona,  that  the  words  "  necessary 
nt  loading  or  unloading  of  manure"  were  intended 
Is  i^y  to  tbote  thing*  which  could  be  used  for 
kadiagor  unloading  maaon,  i.  e.,  spade,  shovel,  or 
tDit,and  that  "empty  sack  or  sacks"  had  reference  to 
artidss  placed  on  the  eart  for  mora  ooavenisnt  carriage. 
Bit  tbta  ths  magistrate  say*  the  second  Act  has 
npesM  the  words  of  tha  first ;  bat  thars  is  no  such 
mpeal  that  I  can  diacover.  The  titlo  of  ths  Act  and 
Iks  words  of  tlie  3rd  section  show  that  the  Act  waa 
ntoded  to  be  in  favour  of  sxamptioD ;  and  I  think 
Alt  it  would  be  a  very  atrong  thug  to  hold  that  the 
oanptien  oootaiasd  in  sect.  28  of  the  earlier  Act  waa 
npaaled  by  a  statute  which  was  generally  intended  for 
onption.  It  seems  to  me  that  ths  two  Acts  may 
*ril  stand  together;  for  the  5  &  6  Will.  4,c  18, 
otesds  to  horses,  beasts  and  cattle,  some  of  the 
•umptions  which,  by  sect.  28  of  3  Geo.  4,  c  126, 
Wn  confined  to  wsggoas,  carts  and  other  carriages. 
I  tUnk  that  we  ought  not  to  hold  that  the  exemp- 
tiw  is  repealed  ezoept  by  express  words  or  necessary 
iaplication.  How  thets  are  no  repealing  words  here, 
ht  OB  the  contrary  the  words  employed  confer 
■cnssed  exemption,  and  certainly  there  is  no  neces- 
Wy  implication,  since  the  two  provisions  may  well 
tud  together.  I  think  therefore  that  the  magistrate 
*is  wrong,  and  that  our  judgment  must  bs  for  the  app. 
BucKBDU,  J. — I  also  am  of  opinion  that  the 
itcision  waa  wrong.  The  qoeation  turns  upon  the 
mstmotion  of  the  28th  section  of  the  3  Geo.  4,  a  126. 
Is  that  Act  the  Legislature  haa  thought  it  neoesaary  to 
*XBipt  generally  manure  from  the  payment  of  toll  for 
the  eoeooragement  of  agriculture ;  and  they  have 
Kcordiogly  said  in  sect.  32,  that  carts  laden  with 
BaiBra  aball  not  be  subject  to  toll.  They  have  also 
psaed  ths  28th  section,  which  must  be  construed  in 
nteencs  to  ordinary  business  practice.  Now,  when  a 
'inner  sends  his  goods  to  market,  he  moat  have  his 
*nipty  carta  coming  back;  and  that  is  a  very  oanvenient 
^pntunity  for  bringing  manure.  Every  one  also 
■Mws,  when  he  aends  in  hi*  agricultural  pix>duce,  be 
jUat  send  it  in  baskets  or  sacks,  and  that  he  must 
~i»gtfc«  tnjtj  basketa  or  sacks  back ;  and  the  Legis- 
Mm  did  not  intend  that  he  should  forfeit  his  privi- 
iV  *f  tnopng  manure  becaosa  the  cart  also  containa 
»•  «>>ptj  baskets.    My  brother  Hayes  says,  that 


"  baskets  or  sacks  "  mean  "  baskets  or  sacks  necessnry 
for  loading  or  unloading  the  manure."  Now,  I  think  that 
such  a  construction  would  amount  to  nonaenae.  I  ian- 
not  suppose  any  case  in  which  sacks  could  be  employed 
for  unloading  or  loading  manure.  I  think  that  th» 
Le^Litnr*  meant  what  they  have  actually  said,  and 
that  empty  sacks  or  baskets  were  sacks  or  baakets  takenr 
in  in  the  ordinary  conns  of  bnsiness,  and  not  re- 
plenished. But,  further,  the  magistrate  thinks  that 
the  earlier  Act  has  been  repealed  by  the  later.  But 
I  do  not  see  on  what  grounds  that  opinion  is  based. 
The  title  of  the  5  &  6  Will.  4,  c  18,  is,  "An  Act  to- 
exempt  carriagea  carrying  manure  from  tolls."  But, 
according  to  the  contention  of  the  reap.,  it  would  b» 
an  Act  to  impose  tolls.  If  the  body  of  the  Act  i*. 
examined,  it  will  be  manifest,  from  the  3rd  section, 
that  the  Legislature  thought  that  they  wers  couferrio|^ 
an  exemption  ;  for  they  aay,  that  those  who  may  havo- 
made  leases  for  tolls  may  be  released  from  their  agree- 
ment. But,  if  they  had  impoaed  fresh  tolls,  tins- 
would  not  have  been  neceasaiy.  I  think,  therefore^ 
that  the  cart,  in  the  present  instance,  was  exempt- 
from  lb*  payment  of  toll;  and  that  our  judgment 
moat  be  for  the  app. 

Mbixob,  J. — I  was  at  first  struck  by  ths  soggestioi* 
of  my  brotjisr  Hayea ;  but,  when  I  come  to  look  ai 
the  language  of  the  28th  section,  I  think  that  the  con- 
struction put  upon  it  by  the  rest  of  the  court  is  right. 
Tha  magistrate  considers  thst  the  first  Act  is  repMlsd 
by  the  aeooud ;  but  it  doea  not  appear  that  the  L^is- 
latnre  had  in  view  any  such  object ;  for,  if  they  had, 
they  would  have  made  soms  rderenoe  to  it ;  snd  L 
think,  fitrther,  that,  if  we  oonaider  the  3rd  clause  and 
the  title  of  the  S  &  6  WiU.  4,  c  18,  it  will  be  perfectly 
clear  that  the  pnrposs  was  to  inctesse,  rather  than 
narrow,  exemption.  I  think,  thsiefors,  that  ths  magis- 
trate srred  in  the  oondnsioD  at  which  hs  arrived ;  and. 
the  appeal  most  be  allowed.    JtidgmaU/or  Ae  app^ 

Wedneidttg,  April  S»,  1863. 
Eko.   on   the    prosecution   of   Tux    Ret.   Jambs- 
Fawcett,  Clerk  (reap.)  v.  Thb  Otersbers  op 

THB  POOB  OF  TUB  ToWBSHIP  OF  SCBirBH-WtTH- 

Tbhtbkoatb,  Yobksbibb  (apps.) 

Viear — Poor-rate— Styatad  of  evroi*. 
In  tie  auenmaU  tf  tke  sum  a(  wJUc&  he  i/kouU  b» 
rated  to  the  rt&fofthe  poor,  the  rector  or  viear 
of  a  fmrith  tt  eiUiUed  to  hate  the  ttiptwl  dedaeled 
tihich  he  poft  to  a  curate  for  the  performance  of 
the  dutiu  of  the  paruh.     The  tt^paid,  homever, 
thould  be  deducted  from  the  vhole  income,  and  not 
from  that  onlg  derived  from  glebe  land*  or  a  Hth» 
rentcharge  teUhin  the  parish. 
The  income  of  the  vicar  of  the  parith  of  K.  vat 
derived,  partly  from  a  tithe  renUharge  apportioned 
over  cerUm  Uncnthipe  in  the  paruh  and  partljf 
from  gUbe  lande  Iging  mlhont    the  parith.    Be- 
kept  and  paid  a  curate  100/.  per  annmn  for  the- 
parith.    In  atteuing  the  vicar  to  the  rdief  of  the 
poor  in  the  Immih^  of  S.  in  the  parith,  the  over- 
ssert  deducUd  the   lOOL  from  the  income  of  th»  ' 
vicar  generalig,  and  not    from  the    rtnteharge 
onfy: 
Btid,  that  the  attettment  mat  right. 

This  was  a  case  atated  under  the  provisions  of  th» 
12  &  13  Vict,  c  45,  for  the  opinion  of  the  court. 

At  a  special  session  holden  on  the  17th  Sept.  1863, 
for  the  wapentake  of  Clare,  in  the  West  Riding  of 
Yorkshire,  the  resp.  the  Rev.  Jsmes  Fawcett,  vicar  of 
Knareaborough,  Yorkshire,  appealed  against  a  rat* 
made*  by  the  apps.,  the  overseers  of  the  poor  of  tho 
township  of  Scrivsn-with-Tentergate,  in  the  said 
oonnty. 

The  inoom*  of  the  resp.  is  386/.  ISs.  4d.  per 
annum,  derived  fitom   the  following   aonroas :— ai6£. 
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[Q.  B. 


€roin  gl*b«  Unds  lyin);  without  th«  parish  of  Knarea- 
boroagb  ;  84^  from  the  interest  of  mane/  in  the  funds, 
the  |trooeeds  of  the  sale  of  glebe  lands;  and  a  tiihe 
lentcbarge  of  66L  I3(.  The  rentcbarge  is  appor- 
tioned over  fire  separata  townahipa  in  the  parish,  of 
which  Scrireii  is  one.  Tlie  portion  derived  from 
Soriven  is  601  per  annnm.  The  resp.  pays  a  cm-ate 
for  Knaretborough  lOO/.  per  annnm;  and  it  was  ad- 
mitted that,  having  regard  to  tlie  extent  of  the 
parish,  the  services  of  the  cnrate  were  necessary. 

On  tlie  17th  Sept  1861  tlie  apps.  made  ■  poor-rate 
for  the  township  of  Scriven,  in  which  tbey  •sse:ised  the 
reap,  on  bis  whole  income ;  and  for  that  portion  of  the 
rentcbarge  in  the  township,  on  a  gross  estimated  rental 
of  60/.,  at  a  rateable  valae  of  35^ 

The  reap,  objected  to  this  rate,  on  the  ground  that 
^Iw  stipend  paid  by  him  to  bis  curate  etceeded  the 
rentcbarge ;  and  that  in  estimating  the  rateable  value 
of  bis  rentcharge,  he  was  entitled  to  reduce  the  sum 
to  be  estimated  aa  the  gross  estimated  rental  b;  the 
sum  paid  to  the  curate,  thereby  reducing  bis  assessment 
io  the  township  of  Scriven  to  a  nominal  assessment. 

The  apps.  claimed,  on  the  other  hand,  to  apportion 
the  amount  of  the  curate's  stipend  on  the  whole  income 
of  the  vi9arage,  and  accordingly  allowed  and  deducted 
«ooropet«nt  snm  for  that  purpose  from  the  gross  esti- 
mated rental  of  the  rentcharge  in  their  township. 

The  justice!  determuied  that  the  resp.,bad  sustained 
hia  appeal,  and  relieved  bim  entirely  from  the  aisess- 
ment. 

The  qoestioD  (or  the  opinion  of  the  court  is,  are  the 
•pps.  right,  npon  the  foiegoing  facts,  in  apportioning  the 
carate's  salary  on  tlie  snm  of  .386<.  13(.  4d.,  the  income 
■derived  by  the  resp.  from  bis  vicarage,  and  deducting 
a  relative  proportion  of  snoh  salary  from  the  aum  of 
tOL,  the  amoant  of  the  rentcharge  anting  from  their 
townahlp  ;  or  is  the  resp.  entitled  to  have  bis  assess 
ment  reduced  to  a  nominal  asseaament  by  reason  of  the 
«alary  of  tlie  curate  exoeeduig  the  amonut  of  the  rent- 
charge  ? 

If  tbe  ooort  shonld  be  of  opinion  that  the  salary 
•hould  be  apportioned  on  the  whole  income,  then  the 
order  of  the  justices  shall  be  quashed.  If  otherwise, 
the  order  shall  be  confirmed. 

F.  il.  While  for  the  resp. — The  apps.  have  pro- 
«eeded  on  an  etroneoos  principle  in  making  tbe  whole 
inoonie  aobjeet  to  tbe  enrate's  stipend.  It  is  ad- 
mitted that  the-  vioar  alone  was  quite  inadequate  to 
ibe  performance  of  the  duties  of  the  parish,  aud  that 
the  services  of  tbe  curate  were  indispensable.  Under 
sneb  circumstances,  Reg.  v.  GoodehiU,  E.  B.  &  E.  53, 
-Mtablishea  that  the  amount  of  remuneration  ahall 
Im  deducted  from  the  amount  on  which  the  rate  is 
Jaid.  But  from  what  amount  is  it  to  be  deducted  ? 
The  natural  answer  is,  from  that  derived  from  the 
parish  to  which  the  Ubours  of  the  curate  are  devoted. 
It  would  be  most  unreasonable  to  make  other  pariabes 
'Contribute  to  the  support  of  m  minister  from  whom 
they  derive  no  benefit. 

Price,  Q.  C.  for  the  apps.— As;,  v.  GoodchUd  de- 
tided  not  that  the  stipend  paid  necessarily  to  an 
•asistant  should  be  deducted  from  the  rentcharge  alone, 
but  that  it  sbonld  be  taken  from  whatever  was  made 
the  subject  of  tbe  rate.  There  is  nothing  here,  there- 
fore, to  take  the  case  out  of  tbe  mie  which  sabjecti 
-the  entire  income  of  a  vicar  to  tbe  payment  of  poor- 
Tate. 

OocKBVBS,  C.  J.— It  may  be  laid  down  as  a  general 
nile,  that  a  rector  or  vicar  of  a  pariah  is  entitled  to 
luvo  tbe  stipend  of  bis  curate  deducted  from  hia 
.rateable  income.  Asmming  this,  then,  as  a  mle,  I 
think  that  the  vicar  in  tbe  present  instance  was 
wrong  in  charging  the  stipend  of  his  curate  wholly 
and  exclusively  on  the  tithe  rentcbarge.  He  shonld 
have  charged  it  against  all  the  sonrce*  of  tbe  income 
4f  kia  vicarage.    In  thi*  eaie,  however,  a  new  ele- 


ment is  introduced,  which  somewhat  confuses  it, 
since  one  source  of  the  income  is  derived  from  glebe 
farms  out  of  the  parish ;  and,  aa  Mr.  White  hu 
forcibly  pat  it,  it  is  bard  that  these  farms  and  pirishea 
sfaooM  be  taxed  in  respect  of  a  stipend  to  a  cuita 
from  whose  service*  they  derive  no  benefit.  But,  n 
that  is  so  exceptional  a  case,  and  so  little  likelv  t« 
recur,  it  should  not  be  allowed  to  influence  our  ded- 
slon  on  tbe  principle — which  is,  that  the  stipend  poid 
to  tbe  cnrate  abonld  be  deducted  or  set  against  tke 
aggregate  sonrce  of  income,  and  not  one  alone.  I 
tbink,  therefore,  that  the  sessions  were  wrong  is 
holding  as  they  hikve  done,  aud  that  the  original  rata 
should  be  confirmed. 

Ckomptom,  Blackborx  and  Hellob,  JJ.  eeo- 
carred.  Order  of  teenont  qwulitd, 

Tuetdtts,  April  21,   1863. 

Bbo.  r.  Tub  Board  of  GtJABDiAas  or  thb 

Epsom  Ubioh. 

tfoHdanuu—Suffideneg  ofreimm — Nmtanct  Remoeol 

Act — Stuxr — Guod  and  ttrmeeabU  repair. 
Bgttie  18  <$-  19  KicC  e.  121,  <.  22,  the  local  atuhori- 

tiei  of  a  diMriel  an  required  to  lag  down  a  lewer 

in  »uch  diitri^  when  neoestary,  and  keq>  the  nme 

ingood  and  trvioeablt  repairt 
BM,  that  the  expreuum  "  rgNitr  "  doee  not  me—  the 

reeonetruetion  of  a  sewer  which  hai  been  origineBf 

de/eclivefy  made;  but  the  keying  the  original  lemr 

in  proper  r^posr. 
To  a  meuidanuu,  therefore,  rtquirimg  the  defit,  to^ 

a  tewer  within  their  dietrici  in  good  and  tervictabk 

reposr,  il  woe 
Beld,  a  tufficient  return  that  the  tewtr,  which  had 

originaUy  been  eomtrut^ed  bg  another  board,  had 

been  defectively  made;  that  it  kku  not  eneh  a  teuer 

<M  wa*  required  by  the  Act,  and  that  in  comtqmnce 

of  it!  dejectite  itructure  it  could  not  b«  put  into 

good  and  serviceable  repair. 

This  was  a  mandamue  to  the  guardians  of  tba 
Epsom  Union,  which,  after  reciting  that  a  nnisaice 
removal  committee  bad  been  appointed  nnder  the 
Nuisances  Removal  Act,  18  &  19  Vict.  e.  ISI,  1.3,1111 
that  they  having  found  a  certain  ditch  to  be  a  nuiaaaes, 
had  constructed  a  sewer  in  its  place,  and  that  the 
sewer  was  oat  of  repair,  called  upon  the  defta.  tbe 
guardians,  npon  whom,  in  couaeqnence  of  the  nuisanos 
relief  committee  having  lapaed,  and  not  having  been 
reappointed,  the  liability  to  keep  tbe  sewer  in  repair 
was  east  by  tbe  Act,  to  pat  tbe  sewer  into  good  and 
serviceable  repair,  and  to  do  all  such  works  and  acts 
as  might  be  necessary  to  abate  tbe  nuisance  complained 
of. 

Tbe  defts.  in  their  letnm  to  the  lasiiusiti 
pleaded :  first,  that  tbe  sewer  so  laid  down  and  con- 
stnieted  was  so  insufficient  in  sixe  and  dimenskns,  and 
laid  down  in  so  defective  and  improper  a  manner  and 
without  due  regard  to  tbe  nature  of  the  soil,  thst  by 
resson  thereof  it  was  wholly  inadequate,  and  was  BOt 
such  a  sewer  aa  was  required  by  the  Act,  and  that  it 
could  not  be  put  into  serviceable  repair  by  sncb  de- 
fect ;  and,  secondly,  that  the  only  outfall  of  tbe 
sewer  was  intended  to  convey  the  sewage  into  a  certain 
river  or  stream,  on  the  banks  of  which  were  certaia 
factories,  and  that  if  the  aewer  wtrs  capable  of  con- 
veying the  sewsge  into  that  river,  it  would  be  a 
nuisanoe,  and  that  if  the  dsfU.  were  to  permit  the 
river  to  be  so  polluted,  they  would  be  liable  to  an 
action  for  a  nuisance. 

The  eaose  came  on  for  trial  at  the  last  Kngston 
Assize*,  before  Cockbnm,  C' J.,  when  it  was  proved 
that  the  sewer  bad  been  constructed  at  Ewell,  by  a 
different  board  from  the  defts. ;  that  the  pipes  were  too 
small,  that  the  whole  work  had  been  done  in  a  veiy 
defective  manner,  and  that  to  render  the  sewer 
free  from  all  olyeotioo,  it  wonld  b*  aeessisiy  to  1^ 
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inn  entinl/  o<w  pipes.  And  u  to  tbe  seooad  put 
«f  tlu  retoni  eonfiieting  eridence  wu  offend  a*  to  tbe 
foaibilitj  of  deodoruiog  the  lewige  lo  «8  to  pnrent 
iti  becoming  a  nniunce  at  llie  outfall.  It  was  ad- 
oitted,  howerer,  b;  both  parUes  that  the  prooeu 
vould  be  expensire  and  the  resall  doabtfuL 

The  joijr  foood  a  verdict  for  the  defts.  Leave, 
hanrer,  wu  reserved  to  the  prosecutors  to  move  to 
-enter  the  verdict  for  them,  if  the  court  should  think 
thtt  tbe  Acts    proved    constituted    an    insufficient 


Iiui,  Q.  C.  now  moved,  pursuant  to  leave. — The 
iidiiig  as  to  the  first  portion  of  the  return  is  not  sup- 
ported bj  the  evidence.  There  was  no  proof  that  the 
pipsi  were  bad.  Besides,  if  the  pipes  were  insuffideut, 
it  wss  the  duty  of  the  defks.  to  have  supplied  their 
place  with  more  suitable  ones.  The  expression  "keep 
tlie  lame  in  good  and  serviceable  repair,"  in  the  18  & 
19  TicL  e.  121,  a.  22,  means  that  good  pipes  should 
be  laid  down  if  tbe  original  pipes  were  bad.  As  to 
tbe  lecond  part,  the  prosecutors  an  entitled  to  jndg- 
oent  aoa  oittoMle  vendielo.  The  facts  stated  in  tbe  re- 
tan  constitute  no  answer  to  the  numdawu.  It  was 
iscambent  on  tbe  defta.  to  have  deodorised  tbe  sewage 
it  the  outfall. 

CocKBUsx,  C.  J. — I  think  that  there  should  be  no 
nk.  Ton  are  asking  us  to  construe  the  word 
"repair"  as ii  it  meant  "construction''  in  the  first 
iMuce.  I  quite  agree  that  we  are  not  to  look  to  the 
term  repair  as  signiffing  restoration  of  the  works  to 
sisetl;  the  same  condition  in  which  they  ware  when 
the/  were  first  made.  If  there  are  improvements 
which  can  be  made  within  certain  leaaonaUe  limits, 
sad  which  can  be.  fairly  imlnded  in  tbe  expression 
'npair,"  I  do  not  think  that  we  shouhl  be  very  nice  in 
letting  a  oonstmctioo  on  tbe  word.  But  here  an 
ouinly  new  set  of  works  is  desired  which  it  seems  to 
BM  does  not  fall  within  the  range  of  the  term  repair  ; 
sad  I  do  not  think  that  that  is  withi 
dtfts. 


I  within  the  duly  of  the 


CloiinoK,  J. — I  think  that  this  numdamiu  reiers 
eely  to  the  sewer  as  it  stands,  and  not  to  the  construc- 
iin  U  a  new  set  of  works. 

BucKB(;sif  and  IIkllob,  JJ.  oonoarred. 

SuU  rffiued. 

April  22  and  ifag  S3,  1863. 

Tn    EAsm»    CouHTiEs     Railway    Cohpant 
(^pa.)  o.  Thb  Otersbers  or  Great  Amwrll 
UnnoBOSBiRE  (reaps.) 
BMbcag  eompimy — Rating — Grou  eanungt — 
Terminal  charges. 

lis  EoMUnt  CouHtia  Rtulmtg  Compaitj/  matnCom,  at 
nek  of  iMe  iteuiotu  and  (emnri  oil  their  line,  a 
elaf  of  aervoKtt  and  aj^iancee,  tokiA  are 
emploged  dae^  for  Ike  pmrpotee  of  the  goode 
trafie,  but  partly  for  the  acoommodation  of 
ptaengert.  They  mate  a  grou  charge  of  eo 
anci  per  ton  to  their  euatoatert  for  goode  carried 
M  lie  line,  but  from  the  onowU  so  ekarged  certain 
SOW  ore  deducted  and  eet  apart  aa  the  earmngt  of 
Aeetaffattdapplianeet  at  eaiA  ttation.  To  then 
nau  the  name  of  "  terminal  charge*  "  u  given  : 

Slid,  that  tkete  "  terminal  ckargtt"  were  to  be  eon- 
tidered  at  part  of  the  general  eomo^  of  the  Hne, 
and  ieo(  of  the  ttationt. 

J»  mknlating,  therefore,  the  amomU  of  the  grote 
eaminge  tmdtxpeneet  of  the  line  in  a  pariA,for 
thepmpoee  tfatteiiing  tie  raiboc^  to  the  relief  of 
thepoor  MS  eitdtpariek,  the  terminal  ehargee  wuitt 
ieindmied. 
Oa  an  appeal  against  a  poor-rate  for  the  parish  of 

^keat  Amwell,  H^tfordshire,  whereby  tbe  apps.  were 

•saaaaed  in  n^ect  of  that  portion  of  their  tine  of  rail- 

^V  «Ucii  is  Htutad  in  tbe  said  parish,  the  ooort  of 


quarter  seesions  confirmed  the  rale  sabject  to  tbo 
opinion  of  the  oonrt  on  the  following  ease  :— 

The  appa.  are  tbe  owners  of  a  railway  from  Londoii 
to  Hertford,  under  tbe  provision*  of  4  &  5  Vict.  e.  4S, 
and  common  carriers  of  passengers  and  goods  upon  the 
said  railway, 

Tbe  portion  of  the  apps.'  railway  whidi  runs  through 
the  reaps.'  parish  is  about  three  miles  in  length,  extend- 
ing from  the  bonndary  of  St.  John,  Hertford,  to  St  Mar- 
garet's ;  and  the  Wan  station  upon  the  said  rulway 
ia  also  within  the  reeps.'  parish. 

The  apps.  maintain,  aa  well  at  the  said  station  as 
at  each  of  the  other  stations,  and  at  eaeh  of  the 
termini  on  tbe  said  railway,  a  large  staff  and  ap- 
pliances, consisting  of  servanta,  horsn,  buildings, 
wanhousea,  granariea,  wharves,  sidings,  tum-tablrs  and 
loeding-cranea,  the  whole  being  employed  chiefly  for 
the  purpoees  of  the  goods  traffic ;  but  some  of  tbe 
servants  and  portions  of  some  of  the  building*  era 
also  used  for  accommodating  passengers,  Tbe  app*. 
make  a  gross  charge  of  so  much  per  ton  to  their  eu- 
tamers  for  goods  carried  on  the  said  railway,  which 
charge  includes  not  only  the  carriage  along  the  line  of 
railway,  but  also  the  various  services  rendered  by  the 
said  sta^  and  appliancea  at  eadi  station  or  tenninn*  in 
loading,  unloading,  weighing,  and  otherwise  handling 
inch  gooda  on  the  premises  of  the  company. 

The  company  ajona  an  carriera  upon  the  said  line. 

No  special  contract  or  charge  is  made  in  respect  of 
the  before-mentioned  services  expressly  and  ezda- 
sively  as  distingnished  from  carriage,  and  no  allnaion 
to  them  appears  on  tbe  printed  lists  of  rates  made 
by  the  company. 

There  is  no  appropriation  to  be  found  in  tbe  book* 
or  the  accounts  of  tbe  company  of  any  portion  of 
such  gross  charge  to  the  services  in  question  ;  nor  i* 
any  separate  account  kept  of  sums  reoeived  in  reepeot 
of  them. 

The  company  make  a  aepante  charge,  and  in  addi- 
tion to  the  one  already  mentioned,  if  goods  are  col- 
lected and  delivered  by  them  at  tb«r  customers' 
place  of  business  beyond  the  limits  of  their  station, 
or  if  they  are  warehoused  beyond  a  specified  time 
upon  then:  premises. 

The  company  give  the  name  of  "  terminals  "  to  all 
snms  received  in  respect  of  tbe  servioa*  of  tbe  staff 
and  appliances  hereinbefore  mentioned  in  reapeot  of 
goods  other  than  the  services  for  which  a  aeparato 
and  additional  charge  is  admitted  to  be  mad*  ■• 
aforaiaid. 

The  apps.  adopted  the  following  method  of  ascer- 
tainbg  the  gross  earning*  of  tbe  said  staff  and  appU- 
ancea  in  respect  of  the  services  so  rendered  by  them  in 
loading  and  nolosding  as  aforesaid,  and  not  covered 
by  the  said  separate  charge. 

The  variona  railway  companies  who  in  common  with 
the  apps,  are  parties  to  the  clearing  system  mentioned  in 
the  Railway  Clearing  Act  1850,  13  &  14  Vict.  c.  28 
(local),  have  established  what  is  called  a  clearing  houae 
for  the  purpose  of  apportioning  as  between  the  aaid 
companies,  according  to  established  ratea,  the  earning* 
in  respect  of  goods  carried  in  a  single  journey  over  the 
lines  of  more  than  one  company. 

Under  this  arrangement,  if  goods  are  despatched  at 
station  A.  on  the  line  of  one  company  and  pass  through 
station  B.  on  the  line  of  a  second  campany,  and  are 
delivered  at  station  C.  on  the  line  of  a  third  campany, 
the  clearing  house  deducts  according  to  the  said  rate* 
from  the  gross  charge  for  the  conveyance  of  goode, 
two  snms  called  terminal  charges,  the  one  for  the 
aooommodation  afforded  in  receiving,  loading,  and 
despatching  the  gooda  at  statiob  A.,  the  other  for  the  ac- 
commodation afforded  in  recdving,  unloading  and  ware- 
housing within  the  same  limit  if  required,  and  either 
delivering  them  to  or  nnloading  them  into  tbe  vehiolea 
at  station  C.    After    deducting  the    said    terminal 
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chiirges,  tlia  rcsidoa  is  apportioned  according  to  tlie 
distance  trarersed  between  the  three  companies ;  but 
the  terminals  themselres  are  divided  betveen  the  first 
and  third  companies  only,  on  the  ground  that  station 
B.  has  not  afforded  nnj  of  the  accommodation  to  which 
terminals  apply.  The  gross  parochial  earnings  of  the 
apps.  in  the  said  parish  during  the  year  1859  in  respect 
of  passengers  and  goods  traffic,  were  6036/. ;  and  tlie 
amoont  of  the  terminal  charges  calcalated  upon  the 
last-mentioned  system  woald  be  2829/. 

In  calcolating  the  rateable  value  of  thar  line  in  the 
said  parish  the  apps.  claim  to  deduct  the  said  2829/. 
for  terminal  charges  according  to  the  said  established 
rates  from  the  said  sum  of  6036JI ;  and  contend  that 
the  difference  between  these  two  sums  will  be  the 
true  gross  amount  of  the  parochial  earnings  of  the 
line  of  the  said  railway  within  the  resps.'  parish  ;  and 
they  are  willing  that  there  should  be'  deducted  from 
the  gross  expenses  of  the  said  line  the  fall  costs  of 
earning  snoli  terminals.  The  resps.,  on  the  other  band, 
contend  that  the  said  sum  of  2829/.  forms  part  of  the 
general  earnings  of  the  line  of  railway,  and  that  the 
said  sum  of  6036/  most  therefore,  for  ths  purpose  of 
this  rate,  be  considered  the  groas  amoont  of  the  parochial 
earnings  of  the  line  in  the  said  pariah. 

The  assessment  under  which  the  apps.  are  rated  for 
the  said  Wan  station  is  separate  and  distinct  from 
the  asaeasment  under  which  they  an  rated  for  ths  said 
line  of  railway. 

The  questions  for  the  opinion  of  the  oonrt  are  : — 

1.  Wliether,  in  ascertaining  the  general  earnings 
of  the  said  portion  of  the  line,  the  apps.  ara  entitled 
to  deduct  the  said  sum  of  2889/.  as  hereinbefora 
mentioned  ? 

2.  Whether  the  capacity  to  earn  the  said  sum  is  to 
la  oonsidsred  in  determining  the  rateable  value  of  the 
statioa? 

If  the  opinion  of  the  court  should  be  in  the  affirma- 
tire  of  either  of  these  questions,  then  judgment  is  to 
he  entered  for  the  apps.  If  in  the  negative,  for  the  resps. 

Lmh,  Q.  C.  (with  whom  were  (T.  A.  Clark  and 
J.  P.  MutjAg),  appeared  for  the  naps.,  bat  the  Court 
calledon 

Botnll,  Q.  C.  (with  whom  were  AuUy  and 
Siddtr){ot  the  apps.— In  a  question  of  rating  the 
terminal  charges  must  be  conndered  in  reference  to  the 
paiticalar  stations  where  they  aocnie,  and  not  to  the 
line  generally.  The  case  is  simihur  to  that  of  canals  or 
waterworica.  In  Sex  *.  Kingnrinford,  7  B.  &  C. 
936,  the  proprieton  of  a  canal  were  held  to  be  rateable 
to  the  relief  of  the  poor  of  each  parish  through  which 
the  oanal  passed  for  ths  amount  of  tonnage  dues 
aetnally  earned  there,  and  not  for  a  part  of  the  whole 
amoont  earned  along  the  whole  line  of  tlie  canal.  So 
also  in  Rex  v.  Lotoer  Mytton,  9  B.  &  C.  810,  it  was 
dsdded  that  the  whole  annnal  praSts  tdcen  at  a  lock 
wen  to  be  conridered  for  the  purposes  of  rating,  al- 
thongh  those  proHts  might  have  been  deiived  from 
traffic  on  a  oanal  passing  through  other  parishes.  A 
nmilar  principle  was  also  adopted  in  the  mon  recent 
cases  of 

The  Eatt  London  Walermrki  t.  TU  Old  Mile- 

md-toMm,  17  Q.  B.  512 ;  and 
Iteg.  V.  The  fTeet  Middleeex  Waterworht,  1  E.  & 
E.716. 

ImA,  Q.C.  io  nply.— The  terminals  formed  part  of 
the  general  expenses,  snd  should  be  apportioned  over 
the  whole  line.  An  attempt  is  made  here  to  divide 
that  which  can  never  be  separated.  The  stations  may 
he  the  direct  sources  of  the  vslue ;  bnt  the  whole  line 
indirectly  conduces  to  produce  that  value.  The  cor- 
net principle  is  laid  down  in  Stg.  ▼.  The  Hammer- 
tmitk  Brieve  Compam/,  15  Q.  B.  369,  which  decided 
that  the  pnprieton  of  a  bridge,  in  reference  to  profits 
derived  from  the  bridge,  were  to  be  rated  not  merely  for 
that  part  when  the  profits  wen  taken,  but  for  all  the 


approaches    which  contributed  to  the  prodnctioa  tt' 
those  profits.  Cttr.  adf.  nit. 

May  23. — The  judgment  of  the  Conrt  wss  nor 
delivered  by 

Blackburh,  J. — In  this  ease  it  appean  that  if  the- 
stations  and  line  in  Amwell  belonged  to  difiiucgt 
companies,  and  if  the  clearing-house  system  were  in 
force,  certain  allowances  would  be  made  to  the  com- 
panies owning  the  stations  by  way  of  remuneratini: 
for  the  accommodation  afforded  in  receiving,  hwdiog 
and  ncloading,  dispatching  and  delivering  the  goods 
either  taken  in  or  given  out  at  the  station.  The  apps. 
contend  that  these  allowances,  which  an  culcd 
terminals,  are  not  part  of  the  earnings  of  the  line,  bat 
are  to  be  considered  as  earnings  of  ths  station.  We 
bowsver  are  of  opinion  that  we  must,  in  oonfomuty 
with  the  established  practice,  treat  the  atation  as  vij 
indirectly  contributing  to  the  profits  of  the  line,  sod 
consequently  as  being  to  be  rated  as  land  and  boildings 
whose  value  is  to  some  extent  enhanced  by  tbor 
capacity  of  being  employed  iu  connection  with  the  lint. 
We  think  the  amount  of  those  terminals  and  the 
amount  of  the  expenses  incurred  in  earning  them  ai» 
parts  of  the  general  earnings  and  general  expenses  <f 
the  line,  and  are  to  be  treated  in  the  same  way  as  sny 
other  part  of  the  groas  receipts  and  outgoings,  ffs. 
therefore  give  judgment  for  the  resps. 

Judgment  Jeir  tlie  re^ 

Monday,  May  25,  1863. 
JOBOAK    V.     GiBBOK. 

Treepati — FaUe  imprieonment — CivU  tntpttt— 
Giving  into  autody. 
The  pit,  having  teen  {late  at  mighf)  kie  lelfe  and  T 
man  go  into  a  certain  hotue,  obtained  aeceu  tiertle, 
and,  not  finding  the  sum,  declared  he  vould  remain 
there  tmlU  he  sow  him.     The  deJU,  who  teat  Mfinj 
there,  being  much  annoyed  by  ihe  pit.,  wio  contimd' 
to  remain  outside  Ihe  door  of  hit  oporteMittf,  <i/ler 
urging  him  m  cam  to  leave,  tentjbr  a  policeman  tt 
remom  him,  aw/  on  hit  declining  to  interfere  unlem 
he  teat  given  M  charge,  the  de/i.  gate  him  in  ehtrjir 
and  he  was  conveyed  to  the  police-ttation,  at  wUeh 
plaee  the  de/t  attended  and  declined  to  mait  ef 
charge.      Upon  an  actiun  brouj^  far  em  mtteU 
and/alte  impritonment  s 
Beld,  that  aMough  <i«  pU.  wot  committing  «  cilit' 
tretpatt,  and  to  suqr  have  been  rewtovedjhm  the 
houte,  yet,  at  he  wat  not  actually  eommittief  a 
breach  of  the  peace,  his  arreit  and  detention  vert 
unlawftU. 

Karttahe,  Q.C.  ia  this  case  moved  for  a  mis  to  set 
aside  the  verdict  for  the  pit.,  and  for  a  new  trial  on  the- 
ground  of  tbs  verdict  being  against  evidence,  or  to  redace 
the  damages.  It  appeared  that  the  plU,  suapacting  an 
improper  intimacy  between  his  wife  and  a  Mr.  Bmiei- 
cault,  went  to  a  house  in  Pall-mall  late  at  night,  kept 
by  a  Mr.  Clark,  where  he  believed  them  to  be.  Tlie 
pit's  wife  had  apartments  there,  and  two  rooms  in  the 
upper  part  of  the  house  were  occupied  by  Col.  Gibboo, 
the  deft.  Whilst  in  the  house'  the  pit.  behaved  with 
considerable  violence,  and  having  gone  into  ths  deft-'s 
apartment  and  not  finding  the  objectof  his  search  (Mr. 
Boucicault),  he  remained  on  the  landing  outade  tke- 
de{t.*g  rouins,  declaring  he  would  remain  there  ontil  be 
saw  him,  but  at  that  time  behaving  peaceably.  Hs 
was  frequently  requested  to  leave  by  the  deft.,  who, 
finding  his  own  persuasion  ineffectual,  sent  for  apoUee* 
man  to  remove  him.  The  officer,  however,  upon 
being  informed  that  the  pit's  wife  was  Uving  in  the 
house,  refused  to  interfere  unless  he  was  ^ven  iits 
custody,  whereupon  the  deft,  gars  him  ute  oas- 
tody,  and  he  was  oouveyed  a  short  diataacs  to  th* 
police-station,  to  wbkh  place  ths  dsft.  aooompaniid 
him.    Whso  there  it  was  asoertained  that  Mr.  Bsihk 
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"caalt  liad  left  tbe  house,  and  the  deft,  then  said  that  if 
:tb«plt  would  promije  not  »g»m  to  return  to  the 
home,  he  would  forego  making  an;  charge  against 
him.  This  be  promisod  to  do,  and  he  was  liberated, 
and  they  parted  apparently  on  friendly  terms.  Sub- 
-leqaoitly  the  pit.  broaght  the  present  action  for  an 
asssalt  and  false  imprisonment,  and  the  jury  upon  the 
trial  returned  a  verdict  for  the  pit.  with  25/.  damages. 
Jt  was  now  contended  that,  under  all  the  circum- 
.stsnces,  the  deft,  was  justified  in  giving  tbe  pit.  into 
custody.  [CocKBURM,  C.  J. — ^There  was  no  con- 
tlnaing  brexch  of  tbe  peace.  It  was  merely  a  con- 
tinmng  civil  trespass,  for  which  he  may  bare  been 
removed  from  tbe  house.]  Although  he  was  not  then 
actually  guilty  of  a  breach  of  the  peace,  his  conduct 
wu  such  as  to  create  alarm  iu  the  minds  of  the  in- 
mates of  tbe  house,  aud  of  the  deft,  in  particular, 
Kssr  to  whose  door  he  persisted  in  remaining, 
iloreover,  under  all  the  ercnmstauoes,  the  damages 
were  excessive. 

CoCKBUR.^,  C.J. — No  doubt  the  pit  had  no  right 
Ibtre,  and  the  deft,  would  have  been  jastified  in 
having  him  removed ;  but  onfortunately  he  took  the 
wrong  means,  in  making  a  charge  against  him  and 
.havnig  him  taken  in  custody  to  the  station-house. 
Yon  may,  however,  have  a  rule  upon  tbe  question  of 
dimsges. 

Sale  nut  on  the  ground  of  the  tUmaga  being 
txceuioe.        

Wednetdt^,  Mag  27,  1863. 

£(0.  r.  The  Stockton  and  Dabldiotow  Railway 

CoMPAsr. 

Poor-rale — AM$euMent  tipon  a  toll  which  a  raiimtg 
eompatts  mere  empowered  to  take,  but  which  tlteg 
ad  not  take. 
■Bf  the  Stociton  and  Darlington  Rmheag  Amcdgama- 
6ttn  Act  1858,  the  company  were  empowered  to 
tote  a  toll   not  exceeding  2d.  a  ton  upon  certain 
gocdtpauing  through  the  ShVdon  tunneL    Thie  toll 
the  cnmpmuf  did  not  tote,  upon  the  groimd  that  if 
theg  did  take  it  the  carriage  of  the  goods  would  be 
together  lo$t  to  them,     Tlie  company  being  rated 
to  the  poor-rale  in  retpect  of  thit  toU: 
"Bdd,  that,  at  the  toll  was  not  in  fuel  taken,  it  could 
soC  be  aue»*ed  to  the  poor-rate. 
This  WHS  a  case  stated  by  the  quarter  sessions  for 
the  county  of  Durhsin,  upon  an  appeal  by  the  defts. 
aguost  a  poor-rate  for  the  township  of  Shiidon. 

The  case  stated  that  part  of  the  apps.'  railway,  in 
thssaid  township  of  Shiidon  consists  of  what  is  called 
the  Shiidon  tunnel,  and  by  the  77th  section  of  the 
31  &  22  Vict.  c.  116,  called  the  Stockton  and  Dar- 
Hsgton  Railway  Amalgamation  Act  1838,  it  is  enacted 
that  the  company  may  demand  and  take,  in  addition 
to  the  other  tolls  by  this  Act  authorised,  any  tolls  not 
ueeedin;;  id.  a  ton  for  all  goods,  animals  and  pas- 
KDgcra  passing  through  the  Shiidon  tunnel.  Tliis  toll 
is  levied  by  the  apps.  on  certain  coal  and  coke  passing 
thiongfa  the  Shiidon  tunnel  and  intended  for  home 
•de.  It  is  also  levied  on  general  merchandise,  &e. 
(not  including  minerals),  and  the  amount  so  levied  is 
■Bchidcd  in  the  amount  at  which  the  delts.  are  willing 
•  to  he  rated  to  tliof  elief  of  the  poor  of  the  resps.' 
I^wnship.  There  is  also  a  large  quantity  of  coal,  coke 
iranstoDe  and  limestone  carried  through  the  said 
tnoel  by  the  apps.  for  exportation  and  for  mannfac- 
t<B«  of  iron,  upon  which  the  toll  granted  by  tlie  77tli 
•Mien  is  not  levied  directly  or  indirectly,  but  only  a 
nilesge  rate,  not  exceeding  tbe  maximum  mileage  rate 
whidi  the  apps.  are  empowered  to  cliarge  by  the  said 
Astof  185?.  The  reason  why  the  apps.  do  not  levy  this 
ten  of  2(2.  upon  such  last-mentioned  coal,  coke,  ironstone 
-Old  lunestone  is,  that,  if  tliey  did  so,  the  carriage  of 
'Mdi  coal,  Stc,  would,  in  the  apps.'  opinion,  be  alto- 


gether lost  to  them.  The  apps.  do  not  charge  the 
maximum  parlumentary  toll  upon  such  last  men- 
tioned ooal,  &&,  on  any  part  of  their  line  of  railway. 

Tbe  question  for  the  opinion  of  tbe  court  is,  whether 
the  apps.  are  liable  to  be  rated  in  respect  of  the  toll  of 
2d  per  ton  npon  coal,  coke,  ironstone  and  limestone, 
passing  through  Shiidon  tunnel,  for  the  purpose  of 
exportation  ur  the  manufucture  of  iron,  and  upon 
which  coal,  &c.,  they  do  not  levy  such  toll  directly  or 
indirectly?  If  the  court  should  be  of  opinion  that 
they  are  liable  to  be  so  rated,  the  order  of  sessions  and 
the  rate  are  to  bo  confirmed.  If  the  court  should  be 
of  the  contrary  opinion,  tbe  order  of  sesnons  and  the 
rata  to  be  quashed. 

WeUby  now  appeared  in  support  of  the  order  of 
sessions,  and  contended  that  the  rate  was  right ;  for,  as 
the  apps.  (tbe  railway  company)  hud  a  right  to  enforce 
the  toll  of  2d,  per  ton,  it  was  immaterial  whether  they, 
in  fact,  enforced  it  or  not,  the  test  being  what  •  tenant 
would  give.  [CocKBt;RN,  C.  J. — The  question  is, 
what  is  the  rateable  value?  If  the  company  bod 
levied  this  toll,  they  would  have  lost  their  custom.] 
(Ve  must  look  to  what  they  have  a  right  to  take ;  it 
does  not  follow  that  they  would  lose  by  enforcing  the 
tolL  [Wightmah,  J.— -Suppose  if  they  were  to  put 
on  the  toll,  and  got  nothing?  Cockbubk,  C.  J. — 
We  must  take  the  company  to  be  the  best  judges  of 
what  is  for  their  own  advantage.  They  find  that  tbe 
pnblic  will  not  pay  the  amount.]  This  was  a  question 
of  fact  for  the  sessions,  and  they  have  found  for  the 
resps.  [CocKBi'RN,  C.  J. — The  case  states  why  tbe 
toll  is  not  levied,  and  we  most  really  assume  that  tbe 
apps.  are  tbe  best  judges  of  their  own  interest.] 

Jfamttg,  Q.  C.  and  VaviiOH,  for  the  sppe.,  were  not 
called  opon. 

By  the  Court. — There  most  be  judgment  for  the 
apps.  Judgment  for  the  appi. 

Bko.  v.  The  iNBABtTAirrs  of  Li>4iioiak. 
Poor-law — Order  of  removal — Justice  of  the  quontm 
— JUm/or  andex-magor  of  a  municipal  corporMion 
—13  i  14  Car.  2,e.  12,  J.  1 ;  35  <;eo.3,e.  lOl.s.  I. 
The  13  f  14  Car.  2,  c.  12,  s.  1,  enablet  two  jutieet, 
one  oj  whom  is  to  be  of  the  quorum,  to  remove  any 
poor  person  lihelg  to  be  chargeable.  The  35  Oeo.  3, 
0.  101,  (,  1,  recites  the  above  enactment  and  r^eaU 
to  much  of  it  as  enables  justices  so  to  remove,  and 
prohibits  a  removal  unlets  the  party  is  actuallg 
chargeable,  in  which  atte  "  two  justices  ofthepeaee  " 
are  empowered  to  remote ; 
Beld  (diueatienle  Cockburii,  C.  J.),  that  since  the 
pauing  of  the  latter  stattUe,  neither  of  fite  removing 
JHiticet  need  be  of  the  quorum,  and  that  a  pauper 
removed  bg  an  order  of  the  mayor  and  ex-mayor  of 
a  municipal  borough  within  thcb  <}6  Will.  4,  e.  76, 
wiicA  had  no  teparate  commistion  of  theptace,  wat 
well  removed. 

This  was  a  case  itated  b^  quarter  sessions  opon 
the  confirmation  of  an  order  of  removal  from  tbe 
borough  of  Pwllheli,  and  tbe  question  was,  whether  tbe 
order  of  removal  which  was  made  by  the  mayor  and 
tbe  ex-mayor  of  the  borough  of  Pwllheli,  such  persons 
being  justices  only  by  tbe  operation  of  the  5  &  6  Will. 
4,  c.  76,  s.  57,  which  enacts  "  that  the  mayor  for  the 
time  being  of  every  borongh  shall  be  a  justioe  of  tbe 
peace  of  and  for  such  borongh,  and  shall  contiuue  to 
be  such  justice  of  the  peace  during  the  next  sncoeed- 
ing  year  after  he  shall  cease  to  be  mayor,"  was  good  ? 
The  borough  of  Pwllheli  ii  one  of  the  boroughs 
within  the  opuation  of  the  5  &  6  WilL  4,  c.  76,  but 
has  no  separate  commisnon  of  the  peace. 

By  the  13  &  14  Vict,  c  12,  s.  1,  it  Is  enacted  thst 
"  it  shall  and  may  be  lawful  npon  complaint,"  &c,  "for 
any  two  justices  of  the  peace,  whereof  one  to  be  of 
the  quorum  of  the  division  where  any  person  or  pet- 
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son<  thkt  «n  likely  to  be  chargeiible  to  the  parish, 
•ball  come  to  inhabit,"  to  grant  a  warrant  of  removal. 

The  3S  Geo.  3,  c  101,  a.  1,  after  reciting  the 
•bore  section,  enacts,  "  that  from  and  after  the  passing 
of  thii  Act  so  mnch  of  the  said  in  pnrt  recited  Act 
...  as  enables  justices  to  remore  an;  person  or 
persons  that  are  likdjr  to  be  chargeable  to  the  parish 
.  .  .  shall  be,  and  the  same  is  repealed,  and  that 
from  thenceforth  no  poor  person  shall  bo  removed  b; 
virtne  of  any  order  of  remoral  from  the  parish  or  place 
irhere  inch  poor  person  shall  be  inhabiting  to  the 
place  of  his  or  her  last  legal  settlement  nntil  such 
person  shall  hare  became  actually  chargeable  to  the 
parish,  township,  or  place  in  which  socb  person  shall 
mhaUt;  in  which  case  two  jostioes  of  the  peace  are 
hereby  empowered  to  remove  the  person  or  persona  in 
the  same  manner  and  nfajeet  to  the  same  appeal,  and 
with  the  same  powers,  as  might  have  been  done  before 
the  pasnng  of  this  Act  with  respect  to  persons  likely 
to  become  chargeable." 

0.  Evani  now  appeared  in  support  of  the  order  of 
aeadoos,  and  contended,  first,  that  althoogfa  neither  of 
the  two  removing  jostices  might  be  of  the  quorum, 
yet  as  the  1st  section  of  the  13  &  14  Car.  2,  c  IS, 
which  requires  one  of  the  removing  justices  to  bo  of 
the  quorum,  is  repealed  by  sect.  1  of  the  35  Geo.  3, 
c  lOI,  which  gives  the  power  to  remove  to  two 
justices  of  the  peace  generally,  the  order  was  well 
made  by  the  removing  justices.  Secondly,  that  the 
Mayor  of  Pwllheli,  one  of  the  removing  justices,  must  be 
considered  as  of  the  quonmi. 

Beavtm,  contra,  argnefl  that  it  was  still  nevesaaiy 
that  one  of  the  removing  justices  should  he  of  the 
qnorum,  which  neither  was  in  this  case,  there  being 
no  commission  of  the  peaoe  for  Pwllheli,  inasmuch 
as  the  39  Geo.  3,  c  101,  s.  1,  only  alters  the  law  with 
nference  to  who  may  be  removed,  rendering  it 
neceasBiy  that  the  party  shall  be  aetwdly  chargaibk, 
and  not  interfering  with  the  process  of  removal ;  also 
that  the  mayor  could  not  be  considered  in  this  case  as 
of  the  quorum.  He  referred  also  to  the  4  Geo.  4, 
e.  27,  which  gives  power  to  justices  not  of  the  quonun 
to  act  in  plaMs  where  there  are  justices  of  the  qnomm, 
and  contended  that  that  statute  will  not  apply,  as  in 
this  case  there  are  no  justices  of  the  qnomm. 

CocEBCRH,  C.  J. — I  am  sorry  to  differ  from  my 
learned  brothers,  but  I  cannot  think  that  these  jnstices 
are  justices  of  the  quorum,  nor  that  the  statute  of 
Charles  is  so  far  altered  by  the  latter  Act  as  that  they 
oeed  not  be  of  the  quorum.  All  that  the  35  Geo.  3 
does,  is  to  render  it  necessary  that  the  party  should  be 
actoally  chargeable  before  he  can  be  removed.  It 
aimply  changes  the  basis  of  removability  from  being 
likely  to  b«  chargeable  to  being  actually  chargeable. 
I  think  it  is  straining  the  language  of  the  statute  to 
aay  that  it  renders  it  unnecessary  that  the  justices 
•honld  be  of  the  quorum.  I  do  not  regret,  under  the 
drcnmstances,  that  my  learned  brothers  feel  compelled 
to  differ  from  me,  for  ao  doubt  the  point  is  a  purely 
technical  one.  As  to  the  second  point,  if  the  last  Act 
does  not  repeal  the  first,  then  I  Ihiiik  these  justices  are 
not  of  the  quorum,  being  of  the  quorum  meaning,  of 
those  having  a  peculiar  power  given  by  the  com- 
mission. Now,  the  mayor  and  e.t-mayor  are  plainly 
not  of  the  qnomm  in  the  sense  in  which  the  words  are 
understood.  The  mayor  certainly  has  precedence  in 
the  borough,  bnt  that  does  not  make  him  of  the 
qnomm.  In  my  view  of  the  case,  the  order  is  bad 
iot  want  of  jnrisdiction  in  the  justices  making  it. 

WtOBTiiAH,  J, — According  to  the  wordsof  the  statute 
of  Charles,  the  order  is  to  be  made  by  two  jnstices,  one 
of  whom  is  to  be  of  the  quoram,  and  that  statute  is 
recited  in  the  35  Geo.  3,  e.  101,  which  repeals  the  pro- 
vision as  to  removal,  and  that  no  poor  person  shall  be 
removed  until  he  shall  have  become  nctnally  charge- 
able, "  in  which  case  two  jnstices  of  the  peace,"  without 


mentioning  "of  the  quoram,"  "are  hereby  empowered  te 
remove,"  &c.  Now  it  does  not  appear  from  the  staiole 
itself,  that  they  had  lost  sight  of  the  distinction  be- 
tween justices  of  the  quoram  and  ordinary  juticei, 
because,  in  the  10th  section,  reference  is  made  to  jai- 
tices  of  the  quoram.  In  that  clause  it  is  necessary  ihit 
one  of  the  justices  should  be  of  the  qnomm,  but  ia  the- 
former  clause  this  is  not  necesssry.  I  should  cer- 
tainly be  disposed  to  put  a  very  liberal  conAnetiaa 
upon  the  statute  if  required,  but  I  think  it  is  only 
necessary  to  look  to  the  very  words.  I  think,  thee- 
fore,  the  justices  had  juriadietion  to  make  the  order. 

Blackbukk,  J. — I  agree  with  my  brother  Wi^ht. 
man,  that  the  order  of  removal  was  well  made.  The 
first  Act  certainly  requires  one  of  the  jnsUoea  to  be  of 
the  qnoram,  bnt  by  the  second .  Act  that  is  repeslcd; 
and  I  think  it  renders  it  nnneeettary  that  the  jnstioss- 
should  be  of  the  qnonmi.  It  was  no  doubt  the  miia- 
object  of  the  second  statute  to.  alter  the  law  as  t»  the 
removal,  but  the  words  of  the  section  certainly,  to  my 
mind,  change  the  qualification  of  the  removing  jiu- 
tiees.  I  confess  I  am  inclined  to  think,  also,  that,  if  it 
were  necessary  to  hold  that  one  of  the  jnstices  sboeU 
be  of  tlie  qnomm,  a  mayor  of  a  borough  under  the 
Municipal  Corporation  Act  must  be  oonvdered  as  of 
the  qnomm.  ___        Order  amfrmed. 

Saturiog,  Mag  SO,  1863. 

Garbutt  (app.)  r.  Simfsob  (rasp.) 

BaiUtrdg— Order   of  <^tliatio»—End«»e$  to  w«- 

tradid  tie  voman. 
AUhougK  evidaiee  cannot  ht  catted  to  eoMraSa  > 
witneu  at  tofactt  vhich  go  onlg  to  Au  ertSt,  fit, 
ifnch  evidetKt  it  alto  material  to  the  fact  n  uwtr 
tt  unot  open  to  nich  objection. 
Upon  an  €^>plioation  for  an  order  of  aJpRal'm 
against  A.,  the  woman  depoud  to  a  connection  tcifk 
him  m  a  eertam  month,  which  the  tworeprodtcei 
her  pregnancy.  Upon  crose-exambuUion  iht  me 
asked  at  to  her  having,  in  the  tame  month,  had 
connection  with  B.,  vhiA  she  denied.  A.  thenpre- 
posed  to  call  mlnestei  to  prove  suei  eonaectiM 
with  B.,  vhuA  the  Jtuticei  refuted  to  htVt 
upon  the  ground  that  the  denial  of  the  teoman  wn 
coaclviive  : 
Held,  Otat  the  evidence  was  admisiihk. 

This  was  an  case  stated  under  the  20&  21  Vict.  e> 
45,  by  justices  at  petty  sessions,  upon  sn  applicatioa 
for  an  order  of  affiliation. 

The  case  stated  that,  according  to  the  evidence  of 
the  mother,  the  child  was  born  on  tbs  SOth  M>rcli 
1862,  and  that  the  intercourse  took  place  between  the 
resp.  and  the  app.  at  the  latter  end  of  June,  and  «> 
the  21st  July  1861,  at  a  place  called  Seamer,  which 
was  corroborated  by  two  other  witnesses.  On  cna»- 
exnmination  by  the  app.'8  attorney,  the  resp.  swore  «» 
follows !  —  "I  know  George  Thompson.  Geoig» 
Thompson  did  not  come  to  see  me  on  Sunday  night  in 
Juno  1861.  I  remember  him  and  Musham  bang  efta 
there.  Thompson  never  had  connection  with  me  in 
Jons  1861,  or  at  any  other  time  ;  be  did  not  come  to 
see  me."  The  case  proceeded  to  stats  as  follow:— 
"  After  cross-examination  of  the  resp.  and  her  wit- 
nesses was  concluded  the  app.'s  attorney  tendends 
witness,  Edwsrd  Musham,  proposing  to  prove  by  kim 
that  in  the  middle  of  the  month  of  Jnne  1861,  the 
said  George  Tliompson  had  connection  with  the  resp., 
and  that  he  (Musham)  frequently  went  with  Thompsoo 
to  Seamer,  to  meet  the  resp.  in  that  and  ni- 
sequent  months.  The  app.'s  attorney  also  admitted 
that  his  other  witnesses,  with  the  exoeptlon  of  tlw 
app.  himself,  would  be  called  to  contradict  the  ren^ 
evidence  as  elicited  in  her  cross-exammation.  Tie 
attorney  for  the  resp.  thereupon  took  sn  objectiflS  t» 
the  admissibility  of  such  evidence,  on  the  ground  tW 
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tb«  witnesi  wm  called  to  contradict  the  rwp.'s 
nidence  elicited  in  cnns-ezamiiMtion,  nod  cited 
%.  r.  GiUoM,  31  L.  J.  98,  M.  C. ;  3  L.  T.  Rep. 
S.  8.  805,  in  snpport  of  bis  *rgnment,  nrging  that 
tbe  Rsp.  hanog  denied  in  eroae-examipation  the 
•lore  alleged  facte,  the  app.  waa  bonnd  b;  her  an- 
tven,  and  that  the  eridence  of  Musham  anil  tbe  other 
mtsesiea  was  not  therefore  admissible,  as  it  wonld  go 
mtnlj  to  her  credibility,  George  Thompson  being  tbe 
m\j  penon  trho  could  gire  evidence  affecting  the 
fitmutj  of  the  child.  The  spp.'s  attomejr  urged  that 
tlie  case  cited  did  not  apply,  and  that  the  evidence  was 
khniaable  not  only  to  oontradiet  the  eridence  of  the 
■op.  in  a  material  partioolar,  bnt  for  tbe  purpose  of 
pcofing  that  George  Thompson  bad  bad  such  oon- 
nection  with  her  at  tbe  time  of  her  conception  as  might 
htTe  resulted  in  bis  being  the  father  of  tbe  said  chlM. 
We,  boirerer,  being  of  opinion  that  the  evidence  ten- 
dered was  ioadmissible,  thereupon  made  an  order  on 
the  app.,  adjudging  him  to  be  the  father,  and  ordering 
Um,"  jca 

If  the  court  sboold  be  of  opinion  that  we  were 
light  in  rejecting  tbe  eridence,  tbe  order  made  b/  as 
to  Maud.  But  if  tbe  court  should  be  of  a  contrary 
opsioD,  then  the  app.  to  be  allowed  to  hare  bis  wit- 
aeKs  beard,  and  tbe  order  already  made  to  stand, 
Ul,  or  be  mitigated,  aooerding  to  oar  judgment  after 
Ixariiig  such  evidence. 

Siepkird  now  appeared  for  tbe  app.,  and  contended 
tkit  tbe  justices  were  wrong  in  refnaing  to  receive  tlie 
iiidtnce  tendered  on  his  behalf,  wbidi  was  not  in- 
teaded  so  much  to  contradict  the  resp.  as  to  prove  a 
bet  which  bore  upon  the  issue  then  to  be  decided. 
[Kiuoii,  J. — As  a  general  rule,  if  a  question  ii  asked 
rtid  only  goes  to  the  credit  of  tbe  witness,  he  can- 
lot  be  cootndicted ;  but  here  it  would  seem  that  the 
nidence  was  for  something  beyond  that,  and  goes 
» the  very  root  of  tbe  inquiry.]  Tbe  case  of  Kfg. 
V.  CiUm  is  not  in  point,  as  there  tbe  only  object  of 
tlie  evidence  was  to  discredit 

Ko  one  appeared  for  the  resp. 

BucwiL-Rji,  J. — No  doubt  the  .justices  made  a 
Biltake.  Tbe  woman  bad  awom  that  the  man  was 
Ike  father,  and  she  was  asked  as  to  another  person 
isiiog  had  conneetion  with  her  about  tbe  time  when 
(iMoption  must  have  taken  place,  and,  having  denied 
tUe,  it  was  pioposed  to  cell  a  witness,  not  so  much  to 
oundict  her  as  to  show  that  another  person  was  the 
'■Umi  of  the  child.  The  evidence  was  improperly 
njected. 

UiLLOli,  J.  concurred,  (a)* 

Cue  b>  U  rtmitUd  to  tha  Jariiea  to  In  reheard. 


Tatlob  («pp.)  r.  Newmas  (resp.) 

conviction — Pigtont— Killing — Claim    of 
right— tU  4  25  Vict.  e.  96,  s.  23. 

Ay  act.  23  of  tht  24  <f  23  Vict.  e.  96  {Larceny  Act) 
il  w  enacted  that,  whoeoever  tiall  unlmc/tJJg  and 
*llfiillf  kill,  wound,  or  take  any  houte-dove  or 
piyon,  under  such  ciratnutancei  as  shall  not 
emom  to  larceny  at  common  law,  shall,  on  con- 
•Ktwa,^.: 

Bdd,  that  this  provision  does  not  apply  to  a  ease 
*iert  a  party,  under  a  claim  oj"  right,  kills  a 
neon  wAicA  is  doing  mischief  t^on  his  land. 

■^•jis  occi^ner  of  land,  gave  notice  to  B.,  who  k^t 
fyeom,  that  such  paeons  did  damage  to  his  land, 
"d  that  he  mmld  drsfroy  them  if  they  were  not 
•e*«Med.  After  this  notice,  finding  the  pigeons 
•■  Wt  land,  he  fired  his  gun,  whereupon  they  rose ; 
**  then  fired  again  and  killed  one  of  tliem,  and 

W  Codtoia,  C.  J.  was  unavoidably  ahoent,  and  Wlght- 
■»».  i.  was  sitUng  in  the  Divorce  Court. 


ieui^  convicted  upon  an  information  laid  under' 
the  aiove  section. 
Held,  that  such  conviction  was  bad. 

This  was  a  case  stated  by  justices  at  petty  sessiow- 
upon  a  conviction  under  sect.  23  of  the  24  &  2S  Vict. 
0.  96  (the  Larceny  Consolidatiou  Act),  for  onlawfally 
killing  a  pigeon. 

By  tbe  above  section  it  is  enacted :  "  Whosoever 
shall  unlawfully  and  wilfully  kill,  wound,  or  take  any 
boase-dore  or  pigeon,  ander  such  circamstances  as  sbaU 
not  amount  to  larceny  at  common  law,  shall,  on  con- 
viction before  a  justice  of  tbe  peaoe,  forfeit  and  pay,, 
over  and  above  tbe  value  of  tbe  bird,  any  sum  not 
exoeeding  2^" 

It  appeared  that  tbe  app.  was  the  occupier  ofoertaia 
land,  opon  which  the  pigeons  of  tbe  resp.  were  in  the- 
habit  of  coming  and  picking  out  tbe  se«d  there  sown. 
Of  this  the  app.  frequently  complained,  and  at  last  be- 
sent  the  resp.  a  written  notice  complaining  of  tb» 
damage,  and  stating  that  he  would  destroy  the  pigeon» 
if  they  were  not  restrained  from  coming  upon  hu  land.. 
After  this,    finding  tbe   pigeons  still  upon  bis  land 
dwng  mischief,  he  fired  his  gun,  whereupon  they  begaa 
to  fly  away,  and  than  be  fired  again  and  killed  one  of' 
tbe  pigeons,  which  be  permitted  to  remain  where  it 
had  fallen.    An  information  having  been  laid  agaiast 
him  under  tbe  before-mentioned  statute,  be  was  coa- 
ncted  by  the  justices. 

Francis  now  appeared  in  support  of  the  oonvictioa 
and  srjiued  that,  reclaimed  pigeons  being  private  pro- 
perty, the  app.  was  guilty  of  an  unlawful  act  io  kiUing- 
the  pigeon  in  question,  and  so  guilty  within  the  mean- 
ing of  the  section  ;  that  the  present  law  ia  a  re-enact- 
ment oi  sect.  S3  of  the  7  &  8  Geo.  4,  c  29,  and  was 
meant  to  apply  to  cases  of  all  unlawful  killing  where- 
tbe  act  does  not  amount  to  a  larceny  at  common  law. 
That,  even  if  he  had  a  right  to  kill  the  pigeon  whilst 
actually  on  the  ground  eating  bis  com,  be  had  no  right 
to  do  so  when  it  was  fiying  away.  [Blackbubh, 
J. — I  cannot  believe  that  the  statute  was  ever  intended 
to  apply  to  a  case  where  the  pigeon  was  feeding  upon 
a  man's  land,  but  only  to  cases  where  he  does  the  act 
wantonly  or  without  any  colour  of  right.  It  seems- 
strange  to  treat  this  as  a  criminal  act.]  If  any  damage 
were  done  the  app.  could  have  maintained  his  action  f. 
here  moreover  be  killed  it  whilst  flying.  [Bi.ack- 
KURS,  J. — If  he  waa  justiRed  in  shooting  it  wbilat 
on  tbe  ground,  he  might  kill  it  in  the  air.  He  would 
have  no  right  to  follow  it  off  bia  ground.]  It  is  upoa 
tbe  same  footing  as  shooting  a  dog :  (Vere  v.  Ixird 
Cttwdon,  11  East,  568.)  [Mellob,  J.— That  case 
turned  upon  the  goodness  of  a  plea  ;  here  we  have  to- 
do  with  the  words  in  an  Act  of  Parliament,  and  tb»- 
qnestion  is  what  is  the  meaning  of  tbe  word  "un- 
lawfully ?  "]     He  referred  alao  to 

Deiceitv.  Sanders,  Cro.  Jac.  492. 

Ifannen,  for  tbe  app.,  contended  that  this  was  not  sn 
"  unlawful  killing"  within  the  meaning  of  the  statute : 
CJtex  V.  Brooke,  4  C.  &  P.  131  ;  Rex  v.  Charger,  21 
L.  J.  43,  M.  C.)  That  tbe  statute  does  not  mean  t» 
refer  to  all  killing  of  pigeons  which  may  not  b» 
justifiable,  but  auch  improper  killing  as,  though  it 
would  not  amouut  to  larceny  at  common  law,  would 
nevertheless  be  in  itself  a  criminal  act.  That  as  this 
was  done  in  the  assertion  of  a  right,  it  was  not  a 
criminal  act :  (.Heg  v.  Cridland,  7  El.  &  Bl.  879  ; 
JIannam  v.  Mocketf,  2  B.  &  C.  937,  Bayley,  J.'» 
judgment.)  [Mellob,  J. — I  cannot  but  think  that 
the  section  means  to  refer  to  those  eases  which  do  not 
amount  to  larceny,  but  are  still  unjustifiable  killing 
not  to  cases  where  the  killing  is  under  a  claim  of  right.  J 

Francis  in  reply. 

Blackburx,  J. — I  confess  that  I  have  entertained 
some  little  donbt  upon  tbe  subject,  but  I  think  that 
upon  a  proper  constrnction  of  the  ststute  tbe  app. 
ought  not  to  have  been  convicted.    Tbe  section  i^ 
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Smith  v,  Stokes — Tovtoa.  aho  amotukb  v.  Oouolas  aso  otbkbs. 


[Q.  B. 


^qaestion  U  fonnd  in  a  statuts  "  to  consolidate  and 
amend  the  statute  lav  of  England  and  Ireland  relating 
to  laroenj  and  other  similar  offences ;"  and  as  far  as 
'this  proTinon  goes  it  is  a  re-enactment  of  a  section  in 
the  prerioos  Act  of  the  7  &  8  Geo.  4,  c  29,  and  the 
3)reamble  recites  that  "it  is  expedient  to  consolidate 
and  amend  the  statnte  law  of  England  and  Ireland 
■relating  to  larceny  and  other  similar  offences ;"  and  this 
leads  to  the  inference  that  the  offences  contemplated 
%y  the  statnte  are  those  ejutdan  gmerii  with  larceny. 
How  the  section  as  to  pigeons  toUows  immediately 
•after  that  applicable  to  dogs  and  some  other  animals, 
'  and  it  imposes  a  penalty  for  onlawfnlly  and  wilfully 
killing,  woonding,  or  taking  any  hoose^ore  or  pigeon 
-nnder  sneh  drcumstances  as  shsll  not  amount  to 
isrceny  at  common  law.  Now,  what  is  the  kind  of 
unlawful  killing  here  referred  to  ?  There  has  been  at 
times  considerable  difficulty  in  knowing  whether  the 
"taking  of  pigeons  under  certain  circumstances,  as 
"where  they  are  not  taken  from  the  pigeon-honse, 
amounts  to  larceny ;  and  it  was  to  meet  snch  cases 
•that  the  ssotion  was  framed.  I  think  in  this  case  that 
the  farmer  who  waa  protecting  bis  crops,  and  who 
Teally  thought  he  was  doing  a  lawful  act,  cannot  be 
■aid  to  hare  unlawfully  killed  the  bird.  The  section 
innst  be  tsken  in  connection  with  the  rest  of  the 
-■tatnte  which  applies  to  larceny ;  and  therefore,  al- 
though I  have  entei  tained  some  doubts  upon  the  sub- 
ject, I  think  that  the  justices  wer«  wrong. 

Meixob,  J. — ^Tbere  is  no  doubt  that  the  words  of 
•  the  section  are  very  wide,  but  the  constmcdon  con- 
tended for  on  the  part  of  the  reap,  would  lead  to  very 
■erions  resnits,  and  I  think  cannot  be  applied  to  a 
-case  where  a  person  kills  a  pigeon,  ss  in  this  case, 
-nnder  a  ooloor  of  light.  There  m.iy,  no  doubt,  be 
-«ases  not  amounting  to  larceny  where,  under  cireum- 
«tances  showing  a  wiliiil  and  wanton  intention,  s 
-party  may  be  punishable  under  this  section,  and  for 
'these  the  section  provides ;  but  I  do  not  think  that 
the  present  case  comes  within  it,  and  I  think,  there- 
"ibre,  that  the  conTiction  was  •rroneous. 

___    Ceuoicliou  juoihai. 

Smith  (app.)  «.  Stokes  (reap.) 
Sightcag  Act — 8Uam  thvMng  maekine  nuittmce — 

5  #  6  WilL  c.  50,  t.  70. 
^   porttMa   fleam   tkra$hmg   maehint   moving   on 
tfheeli,    and    stationed   at  uiork,    it   mlAia    the 
operation  o/  teet.  70  of  the  5  &  6  Will.  4,  c.  50 
{Bigkmij/  Ad),  tckich  makes  it  unlaa/vl  for  ang 
person  to  erect  or  cause  to  be  erected  any  steam- 
engine  vithin  a  certain  etistance  from  a  carriage- 
wag  tcithout  being  protected  or  screened. 
This  wss  a  case  suted  nnder  the  20  &  21  Tict  c. 
43,  by  justices  upon  a  oonrietion  at  petty  sessions  of 
■the  app.  for  an  oJence  nnder  sec^  70  of  the  5  &  6 
Will.  4,  c  50  (Highway  Act)  which  enacts,  "tbst  it 
•bsll  not  be  lawful  for  any  person  to  sink  any  pit  or 
■•haft,  or  to  ereet  or  eaos*  to  be  erected  any  steam- 
'«ngin«    .    .    .    within  the  distance  of  twenty-firs 
yards    .     .     .     from  sny  part  of  any  carriage-way 
■or  cartway,  nnless  snch  pit  or  shaft,  or  steam-engine 
.    .    .    shall  be  within  some  bense  or  other  biilding, 
-or  behind  some  wall  or  fence  sufficient  to  conceal  or 
screen  the  same  from  the  ssid  csrriage-way  or  cart- 
way, so  that  the.ssme   may  not   be   dangerous   to 
panengers,  horses,  or  cattle,  Ac"     In  Ihia  case  the 
app.  was  conricted  in  the  penalty  of  2t  for  baring 
nae  a  steam  thrashing  machine  within  four  yards  of 
the  centre  of  a  highway  without  being  screened,  Sec, 
as  required  by  the  foregoing  section. 

Tirupp  appeared  for  the  app.,  and  argued  that  the 
«team-engines  contemplsted  by  the  section  were  those 
alone  which  were  of  a  fixed  description,  and  tliat  a 
■team  thrashing  machine  which  was  unknown  at  the 


time  the  statnte  was  passed,  and  which  is  a  moTeablt 
machine  going  upon  wheels,  is  not  and  cannot  be  nid  to 
be  an  erection  within  the  meaning  of  the  enactmeat 
|^Bi.ACKBUBX,  J. — The  evil  is  jnst  as  great  whether 
the  steam-engine  is  moveable  or  immoveable.]  But  s 
steam-engiue  npon  wheels,  snd  used  only  perhsps  (or 
sn  hour  or  so,  cannot  be  said  to  be  an  erection ;  if  lo^ 
any  locomotive  passing  along  a  road  would  come  witUn 
the  section.  [Blackburx,  J. — Mo  doubt,  if  tin 
machine  is  moving  along  the  road  it  couM  nut  be  uid 
to  be  an  erection ;  but  I  think  it  is  otherwite  if  it 
standa  at  a  place  for  use.]  The  section  would  teem  t» 
contemplate  a  permanent  erection.  If  the  Legids- 
tnre  had  contemplated  such  a  case,  it  would  have  po> 
vided  for  it  io  terms 

No  one  sppesred  for  the  i«sp. 

BtJiCKBVBX,  J. — I  think  the  justices  were  rijiit. 
The  object  of  the  section  is  to  prevent  any  one  fnaa 
putting  up  a  steam-engine  within  a  certain  distance  of 
the  road,  unless  it  is  protected  by  some  building  or  feoee. 
Then,  here  the  case  is,  that  a  portable  steam-engine, 
which  is  only  to  be  used  fur  a  time,  is  brought  to  the 
side  of  the  road.  It  seems  to  me  that  it  makes  do 
difference  its  not  being  of  a  permanent  nature.  It  i> 
an  erection — that  is,  it  is  put  up  for  the  purpose  of 
work.  Ko  doubt,  if  it  were  merely  passing  on  s  rotd, 
or  even  sto|>ping  for  soms  temporary  purpose,  such  is 
the  taking  in  of  water,  the  section  would  not  spply; 
but,  as  soon  as  it  is  set  up  to  do  work,  it  is  withu  llu 
statnte. 

Meixob,  J. — ^The  object  of  the  section  is  to  pre- 
vent the  danger  of  a  steam-engine  near  a  highwiy 
without  being  properly  fenced  in.  It  ia  not  neces- 
sary that  it  should  be  s  permanent  erection.  The 
argument  of  Mr.  Thmpp  is,  that  an  erection  meant  a 

rrmanent  erection — something  attached  to  the  soil. 
do  not  think  that  is  correct.  The  words  of  tlu 
section  do  not  confine  us  to  erections  which  are  of  s 
permanent  nature.  Conviction  (firmed. 

Tvtsdag,  June  2,  1863. 

ToUTILL   AND  ASOrnillt  V.  DoUOUtS  AMD  OTBISS. 
Provident  societg — Hot  registered  under  Act  of  186! 

— LiabiUtg  of  trustees  to  be  sued  as  suA. 
An  industrial  and  provident  societg  was  Jbrmtd  unitr 
the  Act  of  1852  (15   #  16    l'»e<.  c    31).     Tlut 
Act  and  the  17  #  18  VicL  c  25,  imii  19  &  20  VicL 
c  40,  relating  to  Ike  same  subject,  teere  repealed  n 
tola  1^  the  ii  f  26  VicL  c.  87,  <oA>e*  empowered 
all  societies  registered  under  the  Act  of  1853 '» 
register  under  that  Act.     The  eocie^  in  fuatio* 
hat  not  registered  under  the  25  ^  86  VicL : 
Beld,  that  the  tnutees  could  not  be  sued  as  such  for  a 
debt  due  from  the  societg. 
Demurrer  to  declaration. 

The  declaration  sUted  that,  "The  pita,  by  thnr 
attorney  sue  J.  D.,  J.  B.  and  R.  W.,  as  tnutees  of 
the  York  City  and  District  Provident  and  Industrial 
Flour  Mill  Society,  according  to  the  statutes  in  ssdi 
case  made  and  provided,  for  money  payable,  &c,  for 
goods  bargained  and  sold  by  the  pits,  to  the  said 
society,  and  for  money  .found  to  be  due  from  the  said 
society  to  the  said  pits,  on  accounts  stated  between  the 
pits,  and  the  said  society. 
Demurrer. 

Kemplag  in  support  of  the  demurrer. — The  ground 
of  demurrer  is.  that  the  defut.  are  not  liable  to  be  sued 
as  trustees.  These  societies  are  now  ngnlated  by  the 
25  &  26  Vict,  c  87.  Sect.  1  repeals  the  previons 
Acts,  15  it,  16  Vict.  0.  31,  17  &  18  Vict,  c  25,  and 
19  &  20  Vict,  a  40.  Sect  2  enacta,  that  all  societies 
registered  nnder  the  Act  of  1853  shall  be  entitled  t« 
obtain  a  certificate  of  logistration  nnder  that  Act. 
Sect.  6  enacta,  that  the  certificate  of  regiatratioo  sball 
vest  tn   the  society  all  the  property  that  may  at  tb* 
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Q.  RJ  Chobobwabouis,  &o.  or  Wkujhotok  v.  CHCBCRWABDEtis,  &c.  or  Whtcouuboh.    [Q.  B. 


tuM  be  Teitad  in  mj  penon  in  tnut  for  the  uatlj, 

ud  all  lagtl  praoeedingi  thra  pending  agun<t  any 
mA  tmtM  or  offiser  on  (coonnt  of  the  society  may  be 

icoaMiited  againat  the  aodtty  in  its  registered  name. 
lUt  lodety  was  regiatered  nndsr  the  Act  of  18SS,  and 
nu  tntillsd  to  aoe  and  be  sued  in  the  name  of  the 
eOien  ap|ioiBted  for  that  porposs  (17  &  18  Vict, 
fc  IS,  s.  ax  M  tiwM  AoU  hvn  been  npaaled,  and  the 
iwiety  has  not  registered  nnder  the  35  &  S6  Viet. 
(.  87 ;  eonssqnsntiy  the  trostaes  oannot  be  sued  as 
neh,  but  the  pita,  mnat  ana  tlw  memban  as  in  the 
osa  of  an  oidinaiy  pattnsrship. 

MJluk(,PalcUmg  with  him)  oontra.— The  trustees 
an  fiaUs  to  be  soad,  Dotwithsttodiog  that  the  society 
ks  Mt  beta  ngistmd  under  tb*  35  &  86  Vict. 
Thft  prepare  of  tb«  soeisty  remains  in  them  nntil  the 
•Millar  ragiststa  nader  tb«  new  Aot.  The  Friendly 
Soeitties  Acts  are  made  applicable  to  all  prorident 
Mdidea  fioimad  noder  the  Aot  of  1853 ;  and  by  the 
IkiMdly  Sooatiaa  Act  18  &  19  Viet.  e.  63,  a.  48, 
ad  iiy  ssot  19,  tba  trastsas  may  be  soed.  (Wisbt- 
■A>,  J.— But  an  the  aodetita  nnder  the  Aot  of  1852 
•n  now  noo-«aatteg,  beoaoaa  tbs  Act  ia  repealed.) 

CooKBUBV,  C.  J. — I  bava  no  donbt  in  thia  oaaa. 
The  Aat  of  1852  and  the  mhaaqneot  AoU  having  been 
npaled  by  th*  95  ft  36  Viet,  whioh  eontempl^  a 
MW  atafti*  ibr  tlMsa  sooiatiss  by  malting  them  inoor- 
letatad,  tbs  rights  and  HabiHtiei  of  the  societiss  nnder 
tba  npealsd  Aols  exist  only  for  the  purpose  of  regiS' 
faatin  nnder  the  naw  Act.  It  is  impossible  to  say  that 
the  rtsaalad  Aota  can  any  longer  azbt  for  the  pnrpose 
it  enabling  them  to  sna  or  be  sned  in  the  names  of  Uieir 


WioanuM,  J.^nHr«  an  no  mrds  in  the  nsv  Act 
tikeep  sBts  any  of  the  pronmoot  in  the  former  Acts, 
■d  BO  donbt  the  Lsgislatora  oontemplatad  that  all  the 
oirtiig  aodetias  woald  register  nnder  the  new  Act. 
Jmifmmtfvr  A»  irju. 


Mag  30  and  JwM  3,  1863. 
1*6.  on  the  nnseontion  of  Pakish  or  Fbaht 
(iMft.}  V.  WXLUAM  Wbiobt,  SnTTeyoT  to  Ton- 
bridge  Welle  ImpnTamant  Commiasioneia  (app.) 
ffyhMf — DivtnUm — Local  Aet—JftrmKeUeH. 
lUiwas  an  appeal  from  an  order  of  quarter  aeasions 
Mfinniag  an  order  or  certificate  of  two  jnstioea,  for 
&•  finraoo  of  a  footway  naer  Tonbridge  Wells.  The 
wtiSeate  showed,  on  tlia  face  of  it,  that  the  new 
^Htway  waa  rather  longer  than  the  old  way,  bat  it 
ns  foond  that  the  new  way  was  mors  oommodions. 
Ik  jmy  iapannslled  by  the  ssssions,  nnder  sect.  89 
«f  t)w  General  Highway  Act,  5  &  6  Will.  4,  c  SO, 
bead  that  the  new  way  waa  more  commodiona,  and 
tbtf  the  app.  wonld  not  be  aggriered  by  the  direr- 
<■»;  bat  the  qnestion  of  naameas  was  not  found  by 
tbM,  end  the  chairman  refnaed  (altfaongh  reqnaatad) 
blKVi  that  question  to  the  jory.  The  app.  contended, 
^ot,  that  the  qnestion  of  neamesa  oi^t  to  hare 
^  left  to  the  jory ;  and,  secondly,  that  the  oertifl- 
ate  was  bad  co  its  fans,  beeanae  the  reaaoos  giren  for 
At  lesnuiidiuMiisss  were  qpeeolaUTs,  and  only  aSeoted 
*P«tion  of  the  pnblie ;  and,  thirdly,  that  tbs  jnsticas 
"d  BO  jorisdietioD,  keoanaa  the  old  way  was  within 
ttiUta  of  the  Tonbridge  WelU  local  Act,  and  the 
l*i^sts  had  be«i  set  in  motion  by  the  vestry  of  the 
foA  of  Frant.  The  qoarter  setsians  orerrnlsd  the 
two  lint  objeetiens,  snd  granted  a  caae  for  the  Q.  B. 
"t  Ae  third  objection.  This  oass  was  then  (by 
VMgemant)  sUted  nnder  Baines's  Act  (18  t  13 
>>tb  45,  a.  9),  and  the  coats  of  the  appeal  (if  the 
fwte  eeaaiona  wsrs  bound  to  award  costs)  were  to 
»B»»  tiie  erant. 


lbs  two  first  pointa  wera  abandoned  on  the  argo- 1 
■■»*;  b«t  it  may  be  obaerred  that  the  Conrt  (Cock- 


bom,  C.  J.,  Blackburn  and  Mellor,  JJ.)  were  quite 
prepared  to  OTerrule  the  caae  of  A.  r.  SkiUi,  I.  Q.  B. 
919,  on  which  the  first  point  was  groundrd. 

Ltak,  Q.  C.  (with  him  Bunt  and  CunoUif),  for  the 
respa.  as  to  the  third  point,  argued  that  as  the  old  way 
waa  within  the  ambit  of  the  Tonbridge  Wells  Local  A'l, 
9  &  10  Vict.  0.  oeealiz.),  and  tba  new  way  waa  without 
that  ambit  and  within  the  parish  of  Fiimt ;  and  that 
aa  the  oommitsiinerB  nnder  the  local  Act  (to  whom  the 
app.  waa  the  surreyor)  had  no  power  under  their  Act 
to  divert  ways,  or  to  summon  a  meeting  of  the 
inhabitants  of  the  district  compiiied  within  the  Act, 
that  therefore  the  power  of  diversion  most  remain 
with  the  jaaticaa,  and  that  the  veetry  of  Frant  were  the 
proper  body  to  consent  nnder  seot.  84  of  the  Genval 
Highway  Act. 

BoviU,  Q.  C.  (with  F.  RutieU  and  nr%n>),  for  the 
up.,  reUsd  first,  upon  the  118th  ssetion  of  6  &  6 
WUL  4,  0.  50.  and  pointed  out  that,  by  sects.  70, 73, 
75,  77,  86,  87  and  88  of  the  Tonbridge  Welk  looal  Act, 
the  old  way  waa  taken  out  of  the  pariah  of  Frant,  and 
put  within  the  ambit  or  Innita  of  tint  Act,  and  made 
repairable  by  the  iehabitanta  of  the  Tonbridge  Wells 
district  orsated  by  that  Act,  and  that  the  oomods- 
siooscs  nndsr  that  Act,  snd  not  the  parish  of  Front, 
were  liable  to  be  indicted  in  esse  of  its  non-repair ; 
and  that  if  the  eommleaioners  had  no  power  to  divert 
the  way  in  question,  it  wss  not  for  the  court  to  rectify 
a  atnu  oanisiu  in  the  General  Highway  Act.(a)  And 
ascondly,  he  oontsndsd  that  nnder  the  Sth  aeotion  of 
5  &  6  WilL  4,  e.  60,  the  inhabifauits  of  the  Tonbridge 
Walla  district,  and  not  the  veatry  of  Frant  parish, 
ought  to  have  ori(pnated  the  proceedings  befiire  the 
jnslioss,  and  that  as  by  ssot.  98  of  5  &  6  WiU.  4,  e. 
50,  the  new  way  wonld  have  to  be  repaired  by  the 
district  and  not  by  the  pariah,  the  latter  had  really  no 
interest  whatever  in  the  matter. 

Zsiai,  in  reply,  contended  that  the  1 18th  aection  was 
to  bs  isad  rtjdimdo  imgula  et  $iitguK$,  and  only 
applied  wbare  the  way  could  be  direrted  nndw  the 
local  Act  (citing  Rig.  r.  Pagnter,  13  Q.  B.  899),  and 
that  no  machinery  existed  for  adopting  the  oonatrse- 
tion  of  the  5th  aeotion  contended  for  by  the  other  aide. 

The  CovBT,  however,  quashed  the  order  upon  the 
grounda  that  tiw  app.  had  brought  bia  eaae  within  both 
tbs  Sth  and  113th  scetions  of  the  general  Act. 

Order  giuuisdL 

WtdmfJttg,  Jwu  3, 1863. 
The  Chubokwahdeiis,  &o.  or  WELunoTOir  (apps.) 

V.  ThB  OhUBCBWABDBHS,    &0.  OP  WlirtCHUBCU 

(resps.) 

Poor-lau—Ordtr  of  removal— Brtai  of  r—idento— 
9  #  10  Vict.  e.  66,  i.  1. 

Under  ttet.  1  eftk»9  #  10  Viet,  e.  66,  an  a£s<ao«/>r 
a  mire  temporary  purpou,  mtk  on  »B<sa(ioa  to 
return,  will  be  no  break  o/retidence.  But  a»  inien- 
tioH  to  return  at  a  remote  period  o/ler  a  permanent 
abieaoe  it  not  eufieient  to  prevent  the  abience  from 
being  a  break. 

A.  B.,  who  woj  rending  with  hit  family  in  a  houte  m 
the  parith  of  C.  D.,  entered  into  a  contract  with 
certain  partiei  to  go  to  Ctiba,  and  work  in  a  mine 
therefor  three  yeart.  Be  accordingly  went,  and 
wat  absent  two  yean  and  a-ha\f,  when  he  returned 
to  hit  family,  who  were  still  residing  in  the  same 
house.  During  his  ahsence  his  family  were  rtyu- 
lariy  supplied  with  money  for  their  support  out  of 
his  earnings : 

Held,  that  his  absence  under  these  circumstances  con- 
stituted a  break  of  residence. 
Thin  was  a  case  stated  by  consent  under  the  12  &  13 

Vict  e.  45,  upon  an  order  of  removsl  of  William  Brouki 


[liUo.  Cab.— Vol.  U.] 


,„  -.    I     (o)  l^**  !■  ''<"'  rendered  Immaterial  by  the  new  Higb- 
(Cock- 1  way  Act,  M  «  M  Yiot  0.  «L 
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Q.  B.]    Churchwasdens,  &c.  of  Weluhoton  v.  Chubchwardens,  &c.  of  Whitchubch.   [Q,  B. 


and  his  ftmily  from  the  parish  of  Whitchnrch,  Davon- 
ahira,  to  the  parish  of  Wellington,  Someraetsbire. 

The  case  stated  as  follows : — 

"The  pauper  WiUism  Brooks  is  bj  occnpation  a 
miner,  and  is  now  about  thirtj-siz  years  of  age,  and  in 
2(oT.  1847  he  married  Elizabeth  bis  present  wife,  hj 
whom  he  has  six  children.  At  the  time  of  the  pauper's 
said  marriage  he  resided  in  the  parish  of  BocUand 
Monachonun,  in  the  county  of  Devon,  and  hs  continoed 
to  reside  in  that  parish  about  five  years  after  his  laid 
marriage,  and  then,  namely  in  or  about  the  year  1853, 
remoTcd  from  BucUand  Honachorum  with  bis  wife  and 
children  into  the  parish  of  Whitchnrch,  in  the  county 
of  Daron  aforesaid,  to  reside,  and  took  a  house  and 
premises  at  a  place  called  Horrabridge  in  that  parish, 
and  resided  and  inhabited  therein  with  his  wife  and 
fiunily  oontinnously  nnUI  tha  month  of  Hay  1859,  a 
period  of  about  seven  years.    In  .the  month  of  April 
1859  the  pauper   William  Brooks  entered  into  an 
aogagement,  by  oontract  or  agrwment  in  writing,  irith 
a  London  company  to  go  to  the  Cobre  mines  in  the 
iaiaad  of  Cuba,  to  work  for  them  there  for  a  period  of 
thieeyean,  a  copy  of  which  oontract  or  agreement 
accompanies  this  case,  and  is  to  be  taken  as  part 
thereof.    It  was  part  of  his  agreement  with  the  com- 
pany that  they  should  allow  his  wife  and  family  6L 
per  month,  as  will  be  seen  from  the  6th  paragraph  of 
tha  contract.    The  pauper  states  that  it  waa  always 
his  intention  to  return  to  England  to  his  wife  and 
family  at  the  expiration  of  such  three  years.    The 
pauper  went  to  Cuba,  according  to  bis  agreement,  in 
the  month  of  May  1859,  leaving  his  wife  and  children 
at  Horrabridge  aforesaid  inhabiting  the  same  honse 
wherein  they  had  resided  during  the  previous  seven 
yean,  and  his  said  wife  and  family  reoeived  thor 
allowanoe  from  tha  said  oompany  according  to  the 
•tipulatiens  contunad  in  the  oontract  or  agreement 
ngolariy  for  aiiont  one  year  and  8ve  months.    The 
pauper  became  ill  whilst  in  Cuba,  and  was  admitted 
into  a  hospital  there,  for  a  period  of  about  four  m<mths, 
and  about  the  month  of  Oct  1860  a  disagreement 
aitna  between  him  and  the  manager  of  the  mine,  in 
oonsaqnenoe  of  which  the  allowanoe  to  hia  vrifa  and 
family  in  England  was  disoontinned,  and  no  more 
manBx  was  sent  to  her  by  the  oompany  at  all,  but  in 
the  fallowing  month  of  Feb.  1861  the  panper  himself 
made  a  remittance  to  his  wife  of  aOL  out  of  his  own 
money,  and  she  reoeived  it  in  April  1861,  and  this  was 
the  last  money  she  received  dthsr  from  her  hnsband  or 
the  company.    In  the  month  of  Sept  1861,  the  wife 
having  no  money  left  and  no  means  of  subiustaace  for 
Jieraelf  and  children,  applied  for  relief  to  the  board  of 
guardians  of  the  Tavistock  Union,  of  which  the  parish 
of  Whitchurch  forms  a  part,  which  was  granted,  and 
■be_  and  her  children  became  chargeable  to  the  said 
parish  of  Whitohunb,  and  received  St.  as  relief  on 
the  26th  Sept  1861,  and  a  fiirther  sum  of  5*.  as  relief 
on  tha  3rd  Oct  following,  which  sums  were  regularly 
charged  to  the  said  parish  of  Whitchurch.    The  wife 
afterwards  again  applied  for  relief,  but  the  gnardiana 
nfused  to  give  any  further  outdoor  relief,  bnt  granted 
an  order  for  her  and  her  children's  admission  to  the 
Union  woricbonse,  but  she  refused  to  go  into  the  work- 
house, and  continued  to  reside  in  the  same  house  until 
her  husband  returned  from  Cuba.    The  panper,  in  con- 
■eqnence  of  illness,  left  Cuba  on  or  about  the  25th 
Sept  1861  to  return  to  his  wife  and  family  in  England, 
and  ho  arrived  home  on  or  about  tha  17th  Nov.  1861, 
having  been  absent  about  two  years  and  six  months, 
and  be  foundJiis  wife  and  family  in  the  same  honse  in 
which  he  had  left  them  in  the  said  parish  of  Whit- 
chnrch, and  in  which  they  bad  resided  continuously 
from  the  time  he  left  tbem  to  go  to  Cuba  until  bis 
TCtom.    After  the  pauper's  return  he  applied  for  relief 
&r  himself  and  family,  which  was  granted  to  him  by 
iiu  said  pariah  of  WUtohnrcb,  and  he  has  oontinned  to 


receive  regular  weekly  relief  from  that  pariah  erer 
since,  and  was  in  receipt  of  snch  relief  at  tbt 
the  time  order  of  removid  to  the  apps'.  parish  ms 
made. 

''The  queation  for  the  opinion  of  the  eemt  a, 
whether  the  facts  above  stated  constitute  lodi  a 
break  of  the  pauper's  residence  in  the  said  ptriab 
of  Whitehonh  as  to  render  him  and  his  family  l<(*Ilj 
lamorable? 

'*  If  the  court  shall  be  of  opinion  that  then  was  ds- 
anoh  break  of  rasidenoe,  and  that  the  paupers  wet*  sot 
removable  at  the  time  the  said  order  was  nude,  thn 
the  order  of  removal  is  to  be  quaahed, 

"But  if  the  court  shall  be  of  opinim  that  that «« 
a  break  o(  the  pauper's  rendence  in  the  sud  patiik  of 
Whitchurob,  and  that  they  vrera  legally  removskUit 
the  time  the  order  was  made,  then  tha  order  of  nnani 
is  to  be  confirmed." 

By  the  artidea  of  agiceoMDt  rafarnd  to  in  the  eait, 
it  was  (iiUer  cMa)  sttpuhtad  that  the  said  WHfiim 
Brooks  (the  pauper)  ahonid  proceed  to  the  Cobn  mioes 
in  the  idand  of  Cuba,  and  there  employ  himadf  m  tie- 
series  of  tha  said  asiodation  aa  a  miner,  or  m  nek 
other  way  connected  with  the  mining  m  tha  said  anods> 
tion  or  their  agent  mig^t  think  fit  for  the  time  of  tkne 
yean,  snbjecl  to  certain  conditions  aa  to  putting  an  tU 
to  anoh  service  at  an  earlier  period ;  aud  it  was  abs- 
stipulatad  aa  follows :— "  The  and  William  Bnob  ikall, 
while  in  tha  iaUnd  of  Cuba,  rends  in  auch  pises  lal 
remove  from  time  to  time  to  such  parts  as  ahsD  be- 
rsqnirad  by  the  said  directors  or  their  repnseatiliTt,* 
&e. 

By  the  9  &  10  Vict  e.  66,  s.  1,  it  is  enastil  tbt 
"No  person  shall  be  removed,  nor  shall  of 
warrant  be  granted  for  tha  removal  of  any  penoa 
from  any  panah  in  which  such  person  ahsll  bsn- 
resided  for  five  years  next  before  the  applieatioa  fe 
tha  warnmt" 

KanlaJce,  Q.C.  and  T.  W.  Samthn  now  appeanl 
for  the  reaps.,  and  ai^ed  that  as  the  pauper  had  is 
fact  left  his  rendenoe  in  En^and,  and  had  gone  t* 
Cuba  to  serve  for  three  years  under  a  oontract  wbick 
required  him  to  reside  there,  this  amonnted  to  a  bnsk 
of  residence,  notwithstanding  his  wifii  and  fiaoDy  w>» 
all  that  tima  and  until  bis  retnm  to  them  resi^  a 
the  same  house  that  be  oooopied  at  the  time  of  bis 
leaving;  for  that  the  facts  wera  inoonsiatent  with  tli* 
daa  of  a  continuing  residence  in  England : 

Rtg.  T.  Tht  InhMbmUofStapltlon,  1  ED. &Bb. 

766;  22  L.  J.  IDS,  H.C. ; 
Rtg.  V.  Maryldmie,  16  Q.  B.  352  ; 
R.  T.  HavitM  SknbwtU,  17  J.  P.  83. 
Cole,  for  the  appa.,  contended  that  the  pauper  bid 
not  lost  his  itaha  of  irremovabili^  by  going  to  Csba 
under  the  contract  and  residing  there,  aa  hia  rasidenn 
there  was  for  a  definite  period,  and  ha  intended  t» 
return  at  ito  expiration  {Rtg.  v.  Brighkm,  24  U. 
41,  M.O.;  4  Ell.  &  Bla.  236);  that  the  leagtk  of 
absence  is  immaterial  if  there  is  an  intentiou  to  ntorn, 
and  his  home  is  kept  up  for  him ;  that  hen  he  vai» 
provision  for  his  wife  and  family  during  bis  absaiM. 
which  was  for  a  definite  period ;  and  that  they  r««W 
in  the  same  plaoa  all  the  time  of  bis  abasooe,  and  m* 
there  when  he  retnmed  to  them. 
Kcartlake,  Q.C,  in  reply,  was  stopped  by  the  Oom*. 
CocKBDBH,  0.  J. — Wa  must  oonnder  this  case  with 
reference  to  the  irremovability  of  the  father,  and  that 
depends  upon  whether  be  baa  resided  five  yean  is  tbt 
pariah  of  Whitchnreh.  Now,  it  appears  that  he  «» 
absent  for  the  period  of  two  years  and  a-balf  under  » 
contract  to  serve  certain  parties  in  Cuba  for  the  t«a 
of  three  years.  I  have  no  desire  to  lay  down  aay 
general  definition  of  what  is  a  temportmi  itbtaee  or  a 
prolongtdabamet;  whether  it  is  the  one  or  the  othar 
will  depend  upon  the  particular  eircumstaneea  of  aao 
ease.    The  question  hen  is,  can  it  be  said  that  a  am- 
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O.B.] 


Ex  parte  Abbl  Smitb — Beo.  v.  Thomas. 


[Q.  B. 


^ee  of  thna  jean,  nndir  the  ciniiDuUnces  of  tha 
cut,  is  too  long  to  pennit  it  to  ba  ooniiilered  as  a 
tniponrr  nadenoe?  I  bave  no  difficolt;  in  lajiDg 
thit  Kush  an  abaanc*  is  too  long  to  ba  considered  aa  a 
taponux  abaenoe.  Than,  does  the  wife's  continned 
raiilmca  alter  this  ?  I  think  not.  There  is  oartainly 
amziin  that  wliere  tha  wife  is,  there  also  most  the 
lisitand  be  conaiderad  as  being.  Bat  that  doea  not 
ipflrbere,  where  the  hnsband  is  abroad  for  such  a 
Ingth  rf  time.  I  think,  theTefor^  that  he  waa  not 
nadiog  m  this  conntiy  during  the  time  of  his  absence 
ftm  England,  nor  do  I  think  that  hia  intention  to 
Rtom  affects  the  caae^ 

BuciBOBK,  J.— I  am  of  the  same  opinion.  The 
i"«ioB  is,  whether  the  panper  baa  been  resident  in 
the  nipj.' pariah  for  the  aUtutable  period?  Ifhewaa 
nwahla,  hia  wife  and  famil/  were  remoTable ;  if  not 
joiorable,  neither  wore  they.  Now,  it  appears  that 
unannder  a  eontraet  to  aerrein  Caba  for  the  period 
•fane  jean,  and  that  he  actually  was  away,  under 
vat  contract,  for  two  years  and  a-half.  No  doubt  hia 
me  <ad  famfly  ware  reaiding  hei«  all  that  period,  and 
™t  he  intended  to  return  to  them.  But  can  it  be  aud 
tbtwiiilst  faewasin  Cnba,  under  auch  a  oontmct,  he 
ni  residing  in  England?  Aa  to  the  definition 
tfm  worda  (aaiporary  abte»ee,  there  may  be  aome 
™o%;  but  1  think  no  better  definition  can  be 
pm  than  that  pven  by  my  brother  Crompton  in 
%  ».  Stopteon.  He  there  aaya :  "  I  do  not  think 
"><  >aj  more  definite  guide  can  be  given  than  by  the 
«"rf  the  worda  pwmanent  and  temporary.  An 
™«aee  for  a  mere  temporary  pnrpose,  with  an  intan- 
'<";tantani,wonld  be  no  break  of  reaidence.  Bnt 
a  otntion  to  return  at  •remote  period,  after  a  per- 
°"»ot  abaenoe,  ia  not  anfficieot  to  prerent  the  absenoe 
*">  being  a  break."  Thia  aeema  to  me  to  expreaa  the 
<Mt  ooieot  definition.  There  is  necessarily  a  TSgne- 
*""to  what  aball  amount  to  a  permanent  or  a 
^■wy  abaance;  much  moat  depend  upon  all  the 
Waof  each  purtieolar  caae.  In  thU  case  I  think  it 
•"U  be  atraining  the  worda  to  hold  that  thia  was  a 
*™jt«mponry  absence. 

Judgtaentfor  the  reeps. 

ABonieya  for  reaps.,  Carpenter  and  /xizfon,  Taris- 
toca. 

Jot  the  appa.,  White,  Wellington. 

Thwreify,  June  4,  1863. 

Ex  parte  Abel  Smith. 

0»  varranto — For  vhat  oJSee  it  mil  not  lie. 

*^"  o/a  committeeman  of  the  Licented  VictuaU 

J^^teodation  it  not  one  for  the  intrtiiion  into 


'thick 


a  jno  toarranto  information  mil  He. 


ni  p"""  ""o'*d  f<"  »  ™le  calling  upon  a  Mr. 
^*_Wit  Elt  to  ahow  caoae  why  a  quo  varranto 
?™»ttwn  ahoold  not  be  filed  againat  him  for  eiercis- 
^Jhe  office  of  committeeman  of  the  Licensed 
!«»lleri  AjeocUtion.  fCocKSOBir,  C.  J.— Ia  not 
™'»  piTata  charitable  society  ?]  It  is  so  in  some 
T*^  waa  founded  in  the  year  1798,  for  the 
""•taj  of  the  children  of  members  of  the  society 
r  jjV'^'  °f  decayed  members.  [Cockbdrh, 
aJtUT'^  St  ia  purely  a  charity,  and  supported  by 
r*™  of  the  charity.  Buokbubx,  J.— In  olden 
7°^"'e  quo  toarranto  informa'ion  always  had  re- 
T**  to  an  intension  into  some  office  connected 
^»e  Garamment  of  the  conntiy.]  That  haa  been 
^™2  relaxed  in  modem  times:  (Darleg  r.  The 
**«%  18  OL  &  mn.  620.)  Thia  aodety  ia  for  pnr- 
fe^of  edneatioii. 

^ocKBUMr,  C.  J.— Aaaoming  that  DorJiy  t.  The 
J*""  haa  extended  the  old  mle,  yet  it  has  not  gone 
^*e  stent  of  saying  that  a  juo  warranto  informa- 
"*  >»7  ba  filed  in  respect  of  an  intnuion  into  as 


offioe  not  of  a  public  or  quaei  public  nature.  Here  \h» 
office  is  one  in  a  society  of  a  purely  eleemosynary  kind. 
Therefore  there  will  be  no  rule.  Xnle  refined. 

Saturday,  June  6,  1863. 
Beo.  t;.  Thomas. 
Baelardt/ — Application  for  a  namnone — T^mefor — 
Tuelve  aUendar  montht  from  the  birth  of  Ao 
diild — Former  application  ditmitied. 
An  appliaaiion  for  a  swnmont  for  an  order  iff 
affiliation  mutt  be  made  within  twelve  calendar 
months  after  the  birth  of  the  child  (unltet  money 
hat  been  paid  for  iti  nuantenanca  within  that 
period),  and  when  tueh  lummons  hat  been  heard 
andduToitted,  no  other  nonmoaa  con  istne  founded 
spoil  the  tame  appKeaUon. 
On  the  %6th  March  1860  A.  applied  for  a  nmmont 
agmntt  B.  in  retpeat  of  a  hattard  chUd  bom  on 
Ae  I5th  Nov.  1859.  This  lummont  wot  heard 
on  tie  SOth  April  followinif,  and  wat  ditmiited  on 
the  ground  of  the  want  of  n^icient  corroborative 
evidence.  Subtequenth/,  in  Dee.  1862,  another 
tmmmont  wat  lined,  and  upon  the  hearing  on  the 
29(A  of  that  month  an  order  wat  made.  The 
order  ittelf  purported  to  be  founded  upon  tht 
appUeation  made  on  the  26<A  iforcA  1860 : 
Held,  that  the  order  wat  bad,  for  that  the  applica- 
tion of  the  i6lh  March  1860  leaa  spent  by  Ae 
hearing  and  judgment  on  the  SOth  April ;  and  that 
being  to,  there  wat  no  application  to  lupport  the 
order  within  twelve  montht  of  the  birth  of  the 
child. 

This  waa  a  mle  to  quaah  an  order  of  affiliation, 
whereby  two  justices  adjudged  one  Henry  Thomas  to 
be  the  pntative  father  of  a  bastard  child,  and  ordering 
him  to  pay  Sarah  Lewis,  the  mother  of  soch  child,  » 
certain  snm  per  week  for  its  maintenance. 

The  order,  which  was  made  on  the  29th  Deo. 
1862,  recited  that  on  the  26th  March  1860  the  add 
Sarah  Lewis  having  been  delirered  of  a  bastard  child 
within  twelve  calendar  montha  prior  thereto  made 
application  for  a  aommons,  &c,  and  that  a  summons 
thereupon  was  issued  to  the  said  Henry  Thomas  to 
appear  at  a  petty  sessions  to  be  holden  on  the  said 
29th  Dec.  1862.  The  order  then  proceeded  in  the 
nsnal  way.  The  aiBdavit  of  the  aaid  Henry  Thomas, 
upon  which  the  certiorari  waa  obtained,  stated  that 
on  the  26th  March  1850  an  application  was  made  by 
the  said  Sarah  Lewis  for  a  anmmona  against  him  for  an 
order  of  affiliation  with  reference  to  a  bastard  child 
bom  on  the  ISth  Nov.  preceding ;  that  on  the  SOth  of 
the  following  April  auch  summons  was^heard,  when,  in 
consequence  of  there  being  no  suffidsnt  corroborative 
evidence,  it  was  dismissed ;  that  in  December  last  a 
freah  summons  waa  issued,  founded  npon  the  original 
applicatian  made  in  March  1 860,  which  summons  be 
attended,  and  objected  that  the  justices  had  no 
jnriadiction,  inaamnch  as  they  could  not  proceed  npon 
the  originsi  application  in  March  1860,  the  snm- 
mons  whereupon  bad  been  dismissed,  and  aa  there  waa 
no  other  application  within  twelve  montba  of  the  birth 
of  the  child,  as  required  by  the  7  &  8  Vict  c.  101, 
s.  2  ;  that  the  said  justices  overmled  his  aaid  objec- 
tion, and  made  the  order  in  question. 

G.  Browne  now  appear^  to  support  the  order, 
and  contended  that  the  order  was  good  npon  its  face, 
for  that  there  was  nothing  to  prevent  the  summona 
issning  at  any  time  if  the  application  for  it  is  made 
within  the  twelve  months  of  the  birth  of  the  child : 
(Pout  T.  Cambridge,  27  L.  J.  62,  H.  C. ;  30  L.  T. 
Eep.  257.)  [CocKBUBW,  C.  J. — The  matter  having 
beoi  once  heard,  can  yon  make  application  any 
number  of  times  ?]  I  ahould  oontoid  that  being 
once  heard  is  no  bar  to  proceeding  again — a  ded- 
sion  dismiwing    toch   «   aoiniiugu  baa  been  hel 
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to  be  in  the  nature  ef  a  nonsoit.  [Bt.ACKBVBH, 
J. — Bat  what  aothority  is  tliera  for  saying  that 
there  oan  be  a  freah  hearing  upon  the  old  application  ? 
Must  jon  not  make  a  fresh  application  for  a  fresh 
summons?]  I  contend  not.  The  statnte  only  re- 
quires the  original  application  to  be  nude  within 
twelve  months ;  baring  made  it  within  such  time  the 
woman  is  not  afterwards  restricted  as  to  time  with 
reference  to  fnture  spplications.  [Cookbdbh,  0  J. — 
The  justices  can  only  proceed  upon  the  application  of 
the  mother ;  she  did  make  her  application,  and  it 
was  heard  and  dismissed.  That  application,  there- 
fore, was  spent.  If  she  had  lieen  within  the  sta- 
tutable time  she  certainly  might  hare  made  another 
application,  but  here  she  was  oat  of  time.]  Tlieie  is 
another  answer  to  tliis  rule  :  the  deft,  does  not  swear 
that  he  did  not  pay  money  for  the  maintenance  of  the 
child  within  the  twelre  months,  in  which  esse  the 
application  may  lure  been  made  at  any  time.  [Cock- 
bubs,  C  J. — ^We  cannot  in  the  face  of  all  the  other 
circumstsnces  import  that  fact  into  the  ease.  We 
find  what  was  the  real  objection  as  taken  before  the 
justices,  and  it  was  not  suggested  that  money  had  been 
paid  within  tlie  twelre  months.] 

Oifard,  contra,  wss  not  called  upon. 

By  the  Coubt. — It  is  qnite  dear  that  the  justices 
had  no  jurisdiction.  Order  gmiMerf. 


00T7KT  07  EXCHEQtJKEl. 

Reported  by  F.  Bailet  and  H.  Lush,  £aqis.,  Banlsten- 
at-Law. 

Wednadag,  Jtme  3,  1863. 
Thk  Otkbskkb  of   thk  Parub  of  STAPLK-nni 
(app.)  «.  The  Ouabdiakb  of  Holbobn  Unos 
(reaps.) 

Poor-lato — Extm-parockiat  place  annexed  to  umtH^— 
Jti  UabiUljf  to  common  Jiind  qf  (As  vmon. 

StapU-im,  Ho&om,  mu  extra-parodual,  kaviig  no 
overteer,  ao  poor,  tmd  no  poor-rale  i  it  mu  not  il^■ 
eluded  in  angmtton,  it  teat  entered  etparate^  at 
extra-forocUal  w  tie  report  of  Ms  Aqputror- 
Osner^  on  Me  census  o/*  1851. 

Jattieei,  in  puriuance  of  20  Viet.  e.  19,  (^ftenoardt 
CfpoinUd  an  overteer  for  the  pariih  <f  Slaple-inn, 
and  ike  Poor  Late  Commiitionertlhenmadeaner^ 
that Jnm the ^th Sept.  \85iittieMieadAd to 
the  So&om  Union.  It  never  had  ang  poor,  nor  ang 
rate  made  either  b^ore  or  qfter  it  became  a  paritk  : 

Held,  that  &ap<e-tiM  was  liable  to  oaalriMs  to  lis 
common/nnd  of  the  Holbom  Union. 
The  opinion  of  the  Court  of  Ex.  waa  teqaired  nnder 

the  90  &  91  Vict,  c  43,  npon  the  fidlowing 

OA8B. 

1.  At  a  spedal  sesaon  duly  held  before  ns,  two  of 
her  Hiyesty's  justices  of  the  peace  for  the  county  of 
Middlesex,  acting  within  the  district  wherdn  the  parish 
of  Staple-inn  is  sittiate,  Henry  Smith  Pownall,  Esq., 
the  overseer  of  the  said  parish,  appeared  to  show  caose 
why  a  certain  contribution  of  50l,  required  by  order  of 
the  guardians  of  the  Holbom  Union,  dated  in  Uay 
1869,  to  be  pahl  to  the  said  nniaa  by  the  sud  parish 
of  St^le-inn,  had  not  been  paid. 

9.  The  following  facts  were  prored  and  nndiniated. 

3.  The  Holborn  Union  was  duly  formed  in  karch 
1836,  soon  after  the  passing  of  the  4  &  5  WiU.  4, 
0.  76. 

4.  At  that  time,  tad  long  afterwards,  Sti^Hnn 
was  extn-parochial,  haring  no  orstaeen,  no  poor,  and 
no  poor-rates,  and  it  was  not  inelnded  in  the  said 
nnion.  It  was  entered  sepantdy  as  txtra-panehial 
in  the  report  of  the  Eegistrar-General  on  the  oensosof 
1851. 

It  was  enaoted  by  90  Vict  c  19, 1. 1,  "  that  after 
the  SIK  Dm.  1057,  vmj  (bm  (oMni  iqmMly  in 


the  report  of  .the  Registrar-General  on  the  last  c 
which  now  is  or  is  reputed  to  be  extra-paroolual, 
and  wherein  no  rate  ia  leried  ior  the  relief  of  the  pe«^ 
shall,  for  all  the  purpoeee  of  the  assessment  to  the 
poor-rate,  the  relief  of  the  poor,  the  coanty  poiies, « 
borough  rate,  the  burial  of  the  dead,  the  mnonl  af 
nnisances,  the  legistratiou  of  parUamsntaiy  and  moi- 
cipal  raters,  and  the  registration  of  births  snd  dasiki, 
be  deemed  a  parish  for  such  pnrpoeee,  and  absll  bs 
designated  by  the  name  which  is  assigaed  to  it  m  lach 
report,  and  the  justices  of  the  peace  haring  jurisdie- 
tion  orer  such  place,  or  orer  the  greater  part  thenof, 
shall  appoint  orerseers  of  the  poor  therein,  snd  with 
respect  to  any  other  place  being  or  repnted  to  be 
extra-parochial,  and  wherein  no  rate  is  leried  for  lbs 
relief  of  the  poor,  such  justices  may  appoiat  Sftt- 
seers  of  the  poor  therein,  aotwithstandu^  '■T^'i't 
oontsined  in  the  101st  chapter  of  the  cbstote  psMd 
in  the  session  of  Parliament  in  the  7tii  and  8th  yean 
of  her  pteeent  Uajeety." 

5.  In  pnisnance  of  this  Act  the  justices  appoialsd 
an  orerseer  for  the  parish  of  Sta^inn,  and  aftnmtdi 
on  tile  25th  Ang.  1858  the  Poor  Law  Oommiaaieoaa 
made  an  order  that  the  said  parith  of  Stq>le4a 
sfaoold,  on  snd  from  the  29th  day  of  Se^  then  next, 
be  added  to  the  Holbom  Union. 

6.  No  expenses  hare  erer  been  intomd  by  thi 
onion  for  or  on  behalf  of  the  parieh  of  StsUo-int,  ftr 
the  relief  of  the  poor  belonging  to  that  pariah.  The 
said  parish  has  not,  and  never  has  had,  any  peer ;  lie 
rate  has  erer  been  made  sinoe  it  became  a  panshjCMw- 
quenUy  no  claima  for  contiibation  to  tha  oommon  tui 
or  otherwise  of  the  ssid  nnion  hss  rrar  been  mtl» 
npon  the  parish  of  Staple-inn  ontil  the  cUm  is 
question. 

7.  The  msking  of  the  oontribntioa  otdor  sod  As 
serrioe  on  Mr.  Pownall,  the  overseer,  and  denaad  sad 
refusal  of  payment,  were  prored  and  adaaitted. 

8.  The  preeent  claim  is  made  nnder  the  pnriritMtf 
the  24  &  25  Vict.  c.  55,  s.  9,  whidi  enaots;  "Jmi 
whereas  it  is  also  expedient  to  alter  tha  amde  in  wUlk 
the  contribntion  of  parishes  to  the  oenunoa  toai  <t 
the  union  in  which  they  are  oompriaed  are  now  cal- 
culated :  be  it  therefore  enacted,  that  afit«  the  Stth 
day  of  March  next,  the  serersl  parishes  comprised  is 
any  onion  already  farmed  or  hereafter  to  be  fbnud 
nnder  the  prorisions  of  the  4  &  5  WiU.  4,  o.  76,  ibill 
contribute  to  the  common  fund  thereof  ia  propsctiM 
to  the  annual  rateable  ralue  of  the  landa,  teaemmts 
and  hereditaments  in  such  parishes  respectirely  sssas- 
able  by  the  lam  in  force  for  the  time  being  t>  the 
relief  of  the  psor,  and  in  oo  other  manlier,  whelbtc 
the  lands,  tsnements  and  berfditaoMiits  shaU  W 
aotoally  rated  or  not,  and  whether  the  rate  lesM 
shall  be  collected  in  fall,  or  npon  sny  uuuiyuiMw ;' 
prorided  always,  that  ncAhiag  herein  eontund  ihd 
alter  or  affect  the  liability  of  any  parish  aomfriiid  it 
any  such  anion  ia  regard  to  any  charge  IswM^ 
crested  in  the  said  onion,  and  aeoared  npoa  the  peo^ 
rates  of  all  or  any  of  the  parisbsa  comprised  tlMiti 
which  shall  bare  been  created  at  aay  time  pnrioas  Is 
the  said  25th  March,  bat  the  aama  abaU  oiatinMli 
be  chsrged  and  payable  ia  lik»  taanner  aa  itwMli 
by  law  hare  bees  charged  and  payable  if  tUs  Alt 
had  not  been  passed.  Prorided  also,  that  netbisg 
herein  oontsined  sbidl  apply  to  any  conttiMta 
which  shall  be  in  smar  fh>m  say  paiioh  ia  Msk 
nnioo  on  the  said  25th  Hsroh,  hot  the  same  ahsil  be 
reoorerable,  and  shall  be  applkMble  in  tbsmnsaMMt 
as  if  this  Act  had  not  been  pMsed." 

9.  It  was  prored  and  admitted  the  s«n  aoalsiMa 
wss  the  proper  oonbibntion  of  Stifla-iaB  t»  the 
common  fond  nnder  this  ssetion  if  it  is  liahls  to 
contribnta  st  bU  ;  but  it  was  oiyeclsd,  en  the  pest  ef 
the  parish  of  St^te-ino,  that  it  had  B«r«r  besMs 
paitsf  UwH<lb«aUiuM$  and  tm  if  it  had,  iass- 
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aidi  m  it  kad  narir  jet  contributed  to  the  common 
fond  of  thii  union,  and  the  above  leotion  was  paiaed 
to  ilUr  the  mode  in  which  contribotioOT  of  parishes 
to  tba  common  iiuid  of  the  union  in  which  the;  are 
coopfisd  had  been  prsTioasly  calculated,  that  the 
Mliw  £d  not  apply  to  Staple-inn,  and  that  it  is  not 
low  Sable  to  contribute  under  the  pnvisians  of  tbe 
ibom  aeetion. 

10.  It  was  our  opinion  that  the  parish  of  Staple-inn 
it  liable  to  oontribnte,  and  we  made  the  order  for  pay- 
mat  of  tbe  said  contribution  aecordingly. 

11.  The  overseer  of  the  pariA  of  Staple-inn  being 
£tMti>fied  with  our  determination  as  being  erroneous 
is  pgiot  of  law,  has  duly  applied  to  ns  to  state  a  case 
aettjsg  foitb  the  facts  and  gronnds  of  our  determina- 
tioa  for  the  opinion  tbereon  of  the  Court  of  Ex., 
under  the  preTincas  of  tbe  20  t  21  Vict.  c.  43, 
*liioh,  with  the  eoneorrenee  of  the  onion,  we  bare 
oauented  to  do  In  the  form  agreed  to  b;  both  parties, 
10  fir  as  w»  lawfnlly  maj  or  can  under  the  said 
ttatnte. 

Tbe  opinion  of  tbe  oontt  is  therefore  requested 
Tbttber,  upon  the  facts  here  stated,  the  parish  of 
Sli|)ie-mn  is  or  ia  net  liable  to  contribute  to  the 
coBBon  find  of  the  Holbom  Union. 

(Sgned)         Wn,uAv  Paths. 

Mlh  Jan.  1863.  Kdwakd  William  Cox. 

Ifamsfy,  Q.C.  (C.  H.  Hopwood  with  him)  for  the 
Mfl— By  the  20  Vict  o.  19,  orery  place  entered 
K^ntely  in  the  report  of  the  RegistraiwOeMrri  on  the 
Uito  list  eensoB  which  was  rspated  to  be  eztra- 
pmebial,  was,  for  the  pnrpoaes  of  assessment,  to  be 
daeatd  a  parish,  and  tbe  justices  were  to  appoint 
owseert.  The  josticea  did,  for  Staple-inn,  appoint 
a  oreraeer,  and  tbe  Poor  Law  Oommissionera  aftsr- 
•iris  made  an  order  that  the  same  parish  should  be 
'^M  to  the  Holbom  Union.  The  prorivons  of  the 
Hk%i  Vict  c  55,  a.  9,  clearly  apply,  and  the  apps. 
wBiMe.  S»g.  v.  BoUiler,  32  L.  J.,  N.  8.,  91,  M.  C, 
B  Arectly  in  point  in  faTonr  of  tbe  neps. 

ficbrmg,  Q.C.  (CrotnptoH  Button  with  him)  for 
fc  '^ps.— The  apps.  are  not  liable,  as  they  were 
»»bci«t  poor  at  t^M  time  of  the  making  of  the  order  of 
^  Poor  Law  Commissionets  of  the  25th  Aug.  1858. 
Ila  mnmisBODars  bad  not  power  under  sects.  26,  28 
adtS  ef  4  Jk  5  WUL  4,  c  76,  to  make  that  order, 
*!A  the  order  was  made  without  jurisdiction,  and 
*•>  void.  The  parish  of  Staple-inn  ncTer  became  part 
«|ad  nerer  was  added  to  or  oomprissd  in  the  Holbom 
I'sicn  as  Staple-inn,  and  never  contributed  to  the 
noaxn  fund  of  the  Holbom  Union  at  tbe  time  of  tbe 
gMfof  the  24  &  25  Viet  c.  55,  won  the  25th 
nnb  1802 :  it  did  not  become  liable  to  oontribnte  by 
*»!«•  of  that  Act,  the  object  of  that  Act  being  to 
''ta'tbe  mode  of  assessjng  the  sums  to  be  paid  by  the 
P'ri'b«  oontribnting  to  tbe  common  fund  of  the 
i^n  aeeocding  to  the  laws  then  in  force,  and  not  to 
«"g«  pariAea  whieii  had  never  oontribnted  or  been 
ul>i*toooiitrib«toataU.  By  the  4  &  5  Wm.  4,  «. 
'i,  I.  28,  tb*  eonnuasiODen  are  first  to  ascertain 
(■tedats ;  it  is  a  condition  preeedeot  to  theU  pro- 
Mdag,  md  nntil  eompUed  with  they  had  no  newer  ts 
»k» saeh  an arder:(& ▼.  St.  Pmenu,  6  JCSc E.  1.) 
u^.  ▼.  Bttdgf  the  order  oonstitnting  tbe  place 
asnisfniad  to  as  part  of  the  union  was  after  the 
**ft>5  Viot  e.  55  bad  psased.  Here,  therefore, 
wn  wsa  M  pewcr  to  direot  Staple-inn  to  be  a  part 
«tt» H^Mrn  Uknon,  and  eoBteqoently  no  power  to 
fwttut  Sta^e-inn  sboold  eontribnte  to  the  common 
«<  af  that  mdeo. 

"•"•"^  in  reply.— It  is  not  becaoie  there  never  was 
'l^' P»*i  tim*  nenr  may  be ;  toob  aa  ia  tbe  case  of 
^■^"■^  way6roi«,  lonatiaa,  and  sevetal  other 
»*ciit<luni  of  pcrsoBs.  Tbe  appt.  may  be  KMt  in 
'^Mef  their  own  poar  and  in  ttieir  own  parish.  Tbe 
'••tif  Urn  faU  vim  haylog  oMtiibnUd  to  the 


commoD  fond  of  the  nnioB  when  the  24  &  25  Vict 
0.  55  passed,  oron  25th  March  1862,  does  not  prevent 
them  from  becoming  liable  to  oontribnte. 

Pollock,  C.  B. — In  my  opinion  the  oommissiraers 
had  a  deer  right  to  total  Staple-inn  as  a  parish,  and 
also  bad  the  right  to  direct,  under  tbe  Aots  of  Par- 
liament, that  it  should  form  part  of  tbe  Holbom 
Union.  Tbe  pariah  mnst  oontribnte  aceording  to  its 
capacity  to  pay,  and  that  really  disposes  of  the  whole 
case.    I  thmk  the  respa.  are  entitled  to  oar  jndgment 

Braxwell,  B. —  I  am  of  the  same  opinion. 
Although  the  app.  parish  hss  never  bad  any  poor  nor 
any  rate  made,  nor  in  any  other  way  whatever  troubled 
the  union,  it  may  be  considered  somewhat  hard  upon 
this  society,  yet  it  is  qnite  clear  it  ooght  to  pay  a  some- 
thing, as  it  may  be  liable  for  easoal  poor,  wanderers, 
wayfarsrs,  and  snob  like.  Whan  a  district  is  formed 
it  ia  made  altogether,  and  includes  all  adjoining  and 
Burronnding  placea,  for  the  oonvtnienoe  of  all,  and 
notwithstanding  it  never  yet  has  paid  or  eontiibated 
any  burden,  it  may  be  required  to  do  so.  I  think, 
therefore,  tlie  order  of  the  josticea  was  right  and 
reasonable. 

CHAnrxLL,  B. — I  am  also  of  opinion  that  the  order 
of  tbe  jnstices  was  right,  and  that  tbe  reeps.  in  this 
case  are  entitled  to  our  judgment  Mo  doubt,  when 
tbe  order  of  the  Poor  Law  Gommisnonars  was  made, 
Stapl»-inn  was  not  contributing  to  the  eommon  fond, 
and  I  fed  all  the  difficulty  snggested  by  reason  of 
there  being  no  poor  of  the  inn  heretofoc«j  but  tbe 
order  of  tbe  eommissionen  to  annex  Staple-mn  to  tbe 
Holbom  Union  waa,  in  my  opinion,  a  good  and  valid 
order,  and  tbe  app.  is  liable  by  virtae  of  the  24  &  25 
Viot  0.  55,  the  order  now  appealed  apunat  having 
been  made  sinoe  tbe  passing  of  that  Aat 

WiLDB,  B. — I  am  of  the  aame  opinion.  If  tha 
order  of  the  Poor  Law  Oommissioneis  wat«  not  a  good 
Older,  no  effect  could  be  given  to  the  Aet  of  Parlia- 
ment ;  but  I  agree  that  the  order  of  the  Poor  Law 
Oommiaaioners  is  good,  and  the  app.  canuet  claim 
exemption  from  liability  to  tbe  common  fund  of  the 
union.  Jadgmmtfor  tht  retpt. 

Attorneys  for  a^,  PowmUl  and  Co.,  Staple-inn. 

Attorneys  for  reaps.,  Jam»$  and  CmUs,  23,  Ely-place. 


EZOHEaUXR  OHAMBXB. 

Keported  by  Jobs  Taoarsoir,  Esq.,  BanttteiHit-Law. 

XKBOB  fBOK  THa  QDBEH'S  BBHOa. 

Satm^,  Mag  9,  1863. 

(Before  Eblb,  C.  J.,  Pollock,  C.  B.,  Williams 
and  WiLLES,  JJ.,  Bbaxwzll  and  Chakhxll,  BE. 
and  KxATixo,  J.) 

HoLOSWOBTB  V.  WiLSOB  (Clerk  to  West  Ham  Local 
Board  of  Health). 

PMc  BtcUa  Ad  lS4a—CompeiualioH—AriitraHoH 
—  Appomtmad  qf  umpire — Award  of  eotU  — 
Taxation. 

Uiwkr  A6  II  4  l»  Vict,  c  6S  (ik»  PuiUe  HtaUh 
Aet  1848)  aHntraton  mas  appouU  am  ttaqrire  ij/ler 
IhotwaUf-^Htdagi  Umiiedbg  sect  \ii/brm(Mng 
their  atoard  hme  expirtd  mtiout  their  httviag 
enlarged  the  time,  provided  nteh  appoitammt  be 
wUMn  the  time  Hailed  bg  leet.  126  for  maUng  the 
umpirage. 

So  held  ^  (Ms  Comt,  i^lrmngthe  judgment  of  the 
Cottrt  itf  Q.  B. 

An  aieeirdfor  oeele  gmanHj),  miikoutaeBertianing  the 
amomit,  iigeod  under  tUi  Aet,  and  the  partg  to 
reeeine,  nfler  deljuring  hit  US  for  the  amMat, 
mt^  maintain  an  action  to  recover  them.  2%« 
pang  to  pag  mag  iaue  tie  eoeU  taxed,  but  taxation 
u  no<  a  oondHion  preoeient  to  (As  oOer  |iar^'< 
right  to  bring a»aeliemlereet9ir  them: 
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•JSo    held,  rmerriag    the  jmigmmU  of  the   Court  of 

(I.B. 

This  wu  a  writ  of  error  on  n  jadgment  of  the  Coart 
of'  Q.B.  in  an  action  brought  hj  the  plU  to  reoorer  the 
ram  of  1802.  14*.  7iL,  being  the  amonnt  of  compensa- 
tion awarded  to  him,  as  hereinafter  mention^,  for 
certain  damage  done  to  his  property  at  West  Ham,  bj 
the  works  of  the  Local  Board  of  Health  for  the  West 
Ham  district.  The  action  is  also  brought  to  reoorer 
the  snm  of  H4L  3«.  id.,  or  anj  other  earn  to  which 
the  pit.  may  be  held  entitled  for  his  coats  of  and  in- 
cidental to  the  reference  hereinafter  mentioned. 

B;  consent  of  the  parties,  a  case  was  stated  in  sub- 
stance as  follows : — 

In  1856  the  provisions  of  the  Public  Health  Act 
1848  were  adopted  by  the  inhabitants  of  West  Ham, 
and  the  parish  of  West  Ham  was  oonatitnted  a  district 
for  the  purposes  of  that  Act,  by  a  statute  passed  in 
1856. 

In  the  years  1899  and  I860,  the  Local  Board  of 
Health  acting  for  the  district  eonstmcted,  under  the 
powers  of  the  Acts,  eztenstre  sewerage  works,  and  in 
so  doing  damaged  a  house  and  other  property  b«longing 
to  the  pit  situated  within  the  district. 

A  claim  was  then  made  by  the  pit.  on  the  local 
board  for  the  damage  he  had  sustained,  and  upon  a 
-queation  arising  as  to  the  amount,  Mr.  J.  Hammack 
■was,  on  the  1 0th  Aug.  I860,  appointed  by  the  pit,  in 
aocordanoe  with  the  prorisions  of  the  Pnblic  Health 
Act  1848,  as  an  arbitrator  to  decide  the  question  of 
amount,  and  on  the  14th  Aug.  1860  Mr.  J.  Mar- 
-  shall,  the  salaried  snrTeyor  of  the  local  board,  was  duly 
appointed  by  the  local  board  as  their  arbitrator. 

The  arbitrators  thus  appointed  had  some  corres- 
pondence with  reference  to  the  appointment  of  an 
nmpire,  but  they  did  not  extend  the  time  for  making 
-their  award,  and  nothing  further  was  done  by  them 
until  the  S6th  Oct  1860,  when  Mr.  Olirer,  the 
attorney  for  the  pit,  serred  upon  each  of  the  arbi- 
trators a  notice,  requiring  them  to  appoint  an  umpire 
pursuant  to  the  statute,  within  seven  days  from  the 
'Service. 

On  the  27th  Oct.  a  letter  was  sent  by  Mr.  Oliver 
to  the  deft,  who  then  acted,  and  has  since  continued  to 
«ct,  as  the  clerk  to  the  said  local  board,  and  inclosed  a 
duplicate  of  the  notice  served  on  the  arbitrators,  and 
stating  that  if  it  was  not  done  within  the  time  stated, 
the  necessary  steps  wonld  be  taken. 

After  this  a  correspondence  passed  between  the 
qiarties,  acknowledging  the  recdptof  the  notice,  request- 
ing an  interview,  and  intimating  a  desire  on  the  part  of 
the  arbitrators  to  appoint  an  umpire. 

.In  accordance  with  an  apprantment  made^  the 
arbitrators  met  on  the  31st  Oct,  and  appointed  Mr. 
Tite  as  nmpire. 

Thenmpire,  Mr.  Tite,  accepted  the  umpirage,  and 
liaving  extended  the  time  for  maldng  his  award,  and 
havingviewed  the  premises  where  the  damage  occurred, 
appointed  the  3rd  Jan.  1861  as  the  day  on  which  he 
proposed  to  proceed  with  the  reference,  of  which 
appointment  both  parties  had  due  notice. 

In  accordance  with  this  appointment,  Mr.  Tite  at- 
tended at  his  chambers  on  the  3rd  Jan.  1861,  and  as 
Mr.  Marshall  did  not  attend,  nor  any  other  person 
representing  him  or  on  behalf  of  the  local  board, 
Mr.  Tite  proceeded  with  the  reference  e*  parte,  and 
having  heard  the  evidence  on  the  part  of  the  pit,  made 
his  award  on  the  16th  Jan.  1861,  by  which  he  awarded 
that  the  amount  uf  compensation  to  be  made  to  the 
.pit  for  the  damage  sustained  was  the  snm  of 
180^  14*.  TtL,  and  he  also  awarded  that  the  costs  of 
and  consequent  upon  the  said  reference  should  be  boms 
and  paid  by  the  local  board. 

On  the  31st  Jan.  a  copy  of  this  award  vraa  served 
"pan  the  deft,  and  appUcations  were  subsequently 
fait  to  the  local  board  for  paymmt  «f  tht  amount 


awarded,  as  'well  as  for  the  sum  of  1441  S*.  6d,  tli* 
amonnt  claimed  by  Hr.  Oliver  for  costs. 

The  grounds  on  which  the  local  board  refused  to 
pay  the  amount  awarded  for  the  said  oompeniation 
were,  that  the  appointment  of  the  nmpire  was  void,  ai 
the  power  of  the  arbitrators  to  make  it  had  ezjini 
before  the  Slst  Oct 

The  questions  for  the  opinion  of  the  Court  were— 

1.  Whether,  having  regard  to  the  said  itatole,  the 
appointment  of  the  umpire  was  too  late. 

2.  Whether  the  pit  is  entitled  to  maintain  this 
action  to  recover  the  sud  costs,  or  any  part  tiaaef, 
the  same  not  having  been  taxed  or  aaoettaiiud 
by  the  umpire,  or  any  proper  officer,  before  ac&m 
bronght 

The  Court  of  Q.  B.,  after  argument,  dedded  finV 
upon  the  anthority  of  Bnubhaa'i  case,  12  Q.  B.  Hi, 
that  the  nmpire  was  properly  appointed,  and  that  the 
umpirage  waa  valid ;  and  seooodly,  that  the  pit  could 
not  maiutun  an  action  to  recover  the  costs  until  the 
amount  had  been  taxed  and  ascertained  by  the  proper 
officer:  (see  the  report  of  the  casein  6  L.T.Bep.N& 
886.) 

Since  the  judgment,  Mr.  Barsham,  the  cleA  to 
the  board,  has  died,  and  Mr.  Wilson,  the  now  deft, 
has  been  appointed  in  his  stead. 

Against  this  judgment  the  deft  bronght  a  writ  of 
error. 

The  following  is  the  material  section  of  the  11  fc 
12  Vict  a  63:— 

Sect  13&  That  In  ease  there  he  more  than  one  •rUM- 
tor,  the  arUtraton  shall  before  they  enter  iqion  the  rele- 
rence,  appoint  by  writing  tmder  their  hands  an  mnpiie. 
and  ii  me  person  appointed  to  be  umpire  die,  or  beocone 
Incapable  to  act,  the  arbitratora  shall  forthwith  appoint 
aoo&er  person  in  bis  stead ;  and  In  case  the  arbitrators 
refuse  or  neglect  to  appoint  an  umpire  for  seven  days  after 
being  requested  so  to  do  by  any  party  to  the  arbitration, 
the  court  of  general  or  quarter  sessions  shall,  on  the 
application  of  any  such  party,  appoint  an  mnplre ;  and  the 
award  of  the  umpire  shall  be  binding,  final  and  conolashe 
npon  all  persons,  and  to  all  Intenta  and  purposes  what- 
soever; and  in  cose  the  arbitrators  fall  to  make  then 
award  within  twenty-one  days  after  the  day  on  which  the 
last  of  them  was  appointed,  or  within  snob  extended  thne 
(If  any)  as  shall  have  been  doly  appointed  by  them  for 
that  purpose,  the  matters  referred  shall  be  determined  by 
the  umpire,  and  the  provisions  of  this  Act  with  respect  to 
the  time  of  making  an  award,  and  with  respect  to  extend- 
ing to  the  some  in  the  case  of  a  single  arbitrator,  shaJl 
apply  to  an  umpirage. 

Cotfter,  Q.C.  and  fVeiKtbs  for  tha  deiU.— The 
judgment  of  the  Court  of  Q.  B.  is  erroneous.  The 
question  mainly  turns  on  the  construction  of  sect  125 
of  the  Public  Health  Act  By  that  section  the 
arbitrators  are  to  make  their  award  within  twentfHne 
days  after  the  appointment  of  the  last  of  them,  and 
the  point  is,  could  the  arbitrators,  as  tb»j  have  done  in 
this  case,  appoint  the  nmpire  after  the  expiration  of 
twenty-one  days  from  the  date  of  tfa*  appointmnt  of 
the  last  arbitrator  7  It  is  contended  that  when  the 
twenty-one  days  had  expired,  the  arbitrators  power 
was  exhausted,  and  that  they  could  not  do  so.  And 
sect.  126,  which  enacts  "  that  the  time  for  making  an 
award  shall  not  be  extended  beyond  three  months  from 
the  date  of  the  submisnon,  or  from  the  day  on  which 
the  umpire  shall  have  been  appointed,  as  the  esse 
may  be,"  confirms  that  view,  for  otherwise  the 
srbitrators  may  appoint  an  tmipire  at  any  time,  it  may 
be  years,  after  the  time  limited  for  nuking  their 
award  has  elapsed.  The  Court  of  Q.  B.  acted  upon 
the  anthority  of  Bradthaa't  case,  12  Q.  B.  562,  which 
was  oonndered  in  point,  bnt  upon  which  some  doubt 
was  thrown.  That  ease  was  a  dedaion  tmder  the 
Lands  Clauses  Acta,  when  the  provisions  of  that  dais 
of  statutes  was  not  so  well  imderstood.  The  present 
case,  however,  is  not  nnder  that  Aet,  and  is  dis- 
tinguishable from  that  As  to  the  seomd  point,  that 
the  pit  is  not  entitled  to  recover  the  costs,  the  qosstion 
Is  to  folly  discoaaed  in  tbs  judgmtat  of  Bliokiani,  J> 
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in  the  oomt  below,  that  it  ia  only  naoeisaiy  to  refer 
to  tlut  in  anpixiit  of  the  decision  below. 

Gtrtk  {Hmilaia,  Q.  C.  with  him)  for  the  pit— The 

ippdntment  of  the  nmpire  wis  rdid  in  thii  eeae.    The 

deoBOdio  AxKJuiap'tcaae  iaoorreet.    Looking  at  the 

Jiteiia  that  eaae,  there  can  be  no  doubt  that  the  appoint- 

Diot  of  the  umpire  there  was  a  valid  appointment  bj 

theBoudoflVade.    The  distinetion  between  this  case 

ind  BnMau'i  was  not  pointed  oat  in   the  eonrt 

bdew.    [EsLB,  C.  J. — ^If  BrtMuH^t  case  came  to  be 

idjad|>d  of«r  again,  it  is  possible  that  it  mi)(ht  stand.] 

hdepndsntlj  of  snthority,  it  ia  anbmitted  that  the 

motstoentofthemnpuewasgood.   At  common  law, 

iltbeogfa  the  time  for  making  an  awwd  has  expired, 

tke  arixtrafan   mi^t   appoint    m   ompira.     The 

peer  to    appoint    an    nmpit*    is    eoUateral    to 

tint  of  making   an  award,    and   it    is   oonTsnient 

that  it  ihonM    be   so    regarded.      In   Bossell    on 

Mitiations,  p.  S23,   Snd  edit^  it  is  said :  "  When 

t(H  mbmioion   mabs  no  special   prarision  raapeet- 

iil  the  time  when    the  arbitrston  are  to  appoint 

tke  ampite,  and  a  dajr  ia  giren  to  the  umpire  snbse- 

qieot  to  that  limited  for  the  arbitrators  making  th«r 

•nrd,  tbej  may  appoint  an  timpif*  at  any  tima  be* 

bn  the  time  for  making  the  umpirage  has  ezpred,  for 

tbe  power  of  appdnting  an  nmpire  ia  quite  ooUateral 

to  tktt  «f  making  an  award,  and  BunriTea  when  the 

litttr  power  is  extinct ;"  for  which,  among  other  antho- 

nliM,  Bariimg  r.    Wattt,   IS    East,  SS6,  u    dtad. 

Tken  Lord  EUenborongh  said :  "  It  is  Toy  oonvenient 

ftr  ariiitrators   to  b^n    by  appointing   an    nmpire, 

kuoe  they  are  mora  likely  to  agree  npon  a  proper 

tUea  of  MM  before  they  themaelrea  begin  to  quarrel ; 

Ivtiftbe  partiea  have  not  expreesly  restrained  them 

fion  Baking  the  choice  after  the  time  for  making  their 

m  award  expires,  there  is  nothing  to  reetiain  them 

io  nsnn  sad  sense  from  choosing  the  umpire  at  any 

time  while  he  has  power  to  act.    Such  a  choice  is 

<dat«al  to  the  power  which  they  themselres  have  of 

Mwfing  between  the  parties.    They  may  choose  the 

"Spire  either  before  or  after  the  time  for  making  their 

*n  award  expires,  proTided   it  b«  within  the  time 

(ina  to  the  umpire."    Sect.  136  limits  the  time  giren 

te  the  nmpire  to  three  months  for  making  hia  award, 

*ad  there  is  no  spedal  provision  reepecting  the  Ume 

■ha  the  arbitrators  sre  to  appoint  the  nmpire ;  it  is 

M  required  to  be  within  twenty-one  days  from  the 

*Ppeiabneat  of  the  arbitrators.     When  the  arbitrators 

'■■1  to  ^point  the  umpire   for  seren  daye  after  being 

"loested  ao  to  do  by  either  party,  the  qaarter  aessions 

■BSTtea  the  application  of  anch  party,  appoint  one :  (sect. 

Us.)     [Kkatiso,     J. — Is    there     anything    which 

''■lips  the  parties  to  give  tliat  notice  to  appoint  an 

■■epin  within   twenty-one  days  after  the  appointment 

ofthesibitraiore?]     Nothing. 

CfSir  in  reply. — ^The  pusage  from  Rassell  on  Arbi- 
tntiona  has  no  application  to  thie  case.  Sect  125 
'<ftiins  the  arbitratore  "  before  they  enter  npon  the 
Rfenoee  to  appoint  by  writing  under  their  handi  an 
'■BfiK."  AJid  althoagb  the  eeelion  does  not  say 
*>>B1  the  arbitratore  are  to  enter  upon  the  reference,  it 
^  uy  that  they  are  to  finish  it  within  twenty-one 
^  or  the  enlarfced  time.  If  they  are  not  to  appoint 
UM  ampire  within  twenty-one  days,  within  what  ex- 
toM  time  are  they  to  do  ao  ?  The  object  of  these 
*^°tioo*  ia  to  secure  to  the  parties  a  speedy  award. 
^  ao  ampire  be  appointed  twenty  yeara  afterwards  ? 
iKutnio,  J. — Might  not  the  Legislatnn  have  thonj;ht 
a  nfieient  to  give  the  partiea  the  power  of  serving 
"»  seven  days'  notioe  to  appoint  the  nmpire  and  to 
"ow  the  appointment  of  one  by  the  qaarter  sessions. 
Eux,  0.  J. — In  BradJunp't  case  the  parties  pat  the 
*»*  of  Trade  in  action.] 

Corrt  as  to  the  second  point — The  umpire  gave  the 
V^  the  costs,  and  his  solidtor  delivered  the  bill  of 
'°^  to  the  daft,  more  than  a  month  before  action 


brought.    It  was  the  deft's  doty  to  have  msde  th»- 
application  to  have  them  taxed  if  he  objected  to  theoir 
and  therefore,  as  against  the  deft,  the  pit.  has  a  right 
to  recover  them.    [Bbamwxll,  B. — If  the  master  had 
allowed  the  pit  certsm  paymenta  which  had  not  i» 
fact  been  made,  would  that  have  bound  the  deft?  If 
not,  ia  the  taxation  a  condition  precedent  to  the  pit's 
suing  for  them.]     On  this  p<mit  tha  judgment  of 
Crompton,  J.  in  the  court  below  is  in  favour  of  ths  pit 
Erus,  a  J. — ^Weare  of  opinion  that  tbejudgmentof 
the  court  below  upon  ths  first  point  shonld  be  affirmed. 
The  question  that  arises  on  thia  writ  of  error  la,  whether 
there  has  been  a  valid  appointment  of  an  nmpire  by 
the  arbitratore  under  the  drcnmatanoes   stated.    By 
ssct   125  of  the  Public  Health  Act  the  arbitrator* 
before  they  (atar  upon  the  retennca  an  bound  to- 
appinnt  an  umpire,  and  if  they  neglect  or  nfnae  to  do 
80  for  aeven  ^ys  after  being  requested  so  to  do  by 
either  party,  tiie  quartv  aaaaions,  on  application  of  any 
snoh  party,  an  to  appoint  an  tunpin.    In  this  oasa  - 
two  arbitraton  wen  appointed,  one  on  the  10th  Aug. 
and  the  other  on  the   14th  Aug.,  and  they  luve 
twenty-one  days  from  the  latter  day,  within  which' 
they  an  to  make  thnr  award  (sect  124).    By  impli- 
cation therefrom  it  ia  aaid  on  behalf  of  tha  deft  Uiey 
have  only  twentyone  days  within  which  they  an  t» 
appoint  an  umphre;  bat  I  am  of  opinion  that    th»- 
L^isUtun  oontampUted  that,  if  the  arbitraton  failed 
to  appoint  an  umpin  the  parties  might  compel  them  • 
to  do  so  after  that  time,   for   the    appointing  of  aa 
umpin  is  something    distinct  &om  entering  on  the 
reference.    If  after  the  appointment  of  the  arbitra- 
tore they  within  twenty-one  days  either  neglect  or- 
refuse  to  appoint  an  umpire,  then  the  partiea  can  pre- 
vent the  procee<fing  being  abortive  by  giving  save»- 
days'  notice  to  them  to  appoint  an  umpire,  and  if 
within  that  time  they  fail  to  do  so,  the  parties  csb' 
go  to  the  quarter  sessions  and  ao  get  one  appointed. 
Much  waa  aaid  daring  the  argtmient,  that  to  hold  the  - 
appointment  of  the  -umpin  valid  in  thia  case  would 
be  extending  the  power  of  the  arUtnton  to  appoint 
an  ampin  to  a  very  indefinite  period.    I  do  not  intend 
to  lay  down  any  such  indefinite  prindple.    The  rvl* 
that  has  been  read  from  Bnssell  on  Arbitrations  I 
intend  to  fallow,  and  to  hold  that  the  appointment  of 
the  nmpire  will  be  good  under  this  Act,  if  made  withia 
the  time  aUowed  for  making  the  tmipirage.    And  tb»- 
oourts  have  eo  held  that  if  the  umpire  is  appointed  by 
the  arbttnton  withia  the  time  fixed  for  the  making 
the  umpinge,  thongh  they  cannot  make  their  award 
then,  yet  they  may  appoint  an  umpire.    How  in  this 
case  the  time    ia   fixed  for  making   the    umpirage, 
and    before    the    end  of   three    months    from    the 
date   of   his    appointment    the    umpire    would    be 
bound  to  make  his  umpirane  if  he  doea  his  duty.    The- 
time  can  never  be  extended  beyond  six  months  for 
making  the  umpirage.     We  are  therefore  of  opinion 
that,  on  the  ronatmction  of  the  Health  of  Towns  Act, . 
the  power  existed  of  appointing  the  nmpire  aa  WM  done 
in  this  case.    I  farther  take  leave  to  say,  with  rnpect' 
to  Bradskam'i  case,  for  the  preparation  of  the  judg- 
ment in  which  I   am  responsible,  that  that  decision 
was  perfectly  sound.     There  the  Board  of  Tnde  did  - 
appoint  the  nmpire,  and  the  court  adjudicated  that  he 
was  well  appointed.     We  therefore  think  that  the 
judgment  of  the  Court  of  Q.  B.  should  be  affirmed  on 
the  point  aa  to  this  being  a  valid  umpirage,  and  the 
appointment  of  the  ampire  being  valid.     With  respect 
to  the  other  point  aa  to  the  question  of  the  costs,  wo 
are  of  opinion  that  the  judgment  of  the  court  below 
was  wrong.    We  consider  that  the  award  would    be 
valid  for  the  amount  of  compensation  and  the  costs. 
Between  partiea  in  on  action  in  the  Superior  Oourta 
an  award  for  costs  means  the  jadicial  costs  of  the  litiga- 
tion, and  that  the  costs  are  to  be  ascertained  minis- 
terially by  the  proper  officer,  who  is  to  have  authori^ 
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Rso.  V.  LsB. 


[Ob.  Cai.  B. 


to  settle  the  amoont,  and  the  tame  rule  appliei  to  ao 
•ward  like  thii.     The  pit.  in  thii  can  aant  in  the 
amonnt  of  ooata  and  brongbt  an  action  to  reoorer  them 
n  a  liquidated  nun,  whidi  ^7  an  in  this  sense,  that 
Omj  can  be  eettled  at  an^  time  bj  going  before  the 
taxing  ofllosr   foe  that  pnrpoee.     The  taxation  is  for 
the  benefit  of  the  fitj  by  whom  the  costs  are  to  be 
paid,  and  it  is  not  a  condition  precedent  to  the  action 
being  Imnght  to  reeorer  them.     On  this  point  the 
jndgOMnt  of  th»  conit  below  will  be  reveraed. 
Thenstoftfae  Coort  conenrring, 
Jyigwumt  of  the  d  B.  itfirmtd  omM  JHt  foitU 
mtdravanedomtlutteoiid  pcnU. 


OBOWN   OASBB  KBHDtVXD. 

Bepeited  bj  Jomi  TBOtmaii,  Esq,,  BanlstaF«t-L«w. 

Saktnh^,  ifog.ao,  1863. 

(Beibn  CocKBOBif,  C.  J.,  Pollock,  C.  B.,  Williamb 

and  OBeMFVoii,  JJ.,  and  Bbakwkll,  B.) 

Beo.  v.  Lewis  Xjck. 

Fab»  pretences — ExUtmg  /act, 
7k«pro$mUor  Umt  \0l  to  tht  fritontr  cm  tie/alte 

prOmoe  tiat  ka  tooM  goiog  to  jiqr  kis  raaf,  mdif 

tht  fruomar  had  not  told  Aan  that  he  vxa  goiag  to 

panhurmt,  tit*  protaUar  voiild  not  bav  lnU  tht 

wumtjfi 
BMftiat  thii  iet$  »ot  a  falttpretme*  of  amg  editing 

fact  to  vxwnaU  a  eomoietum. 

Case  lesarred  for  the  opinion  of  this  Court  by  the 
Cbainnan  of  the  Deronshire  Qnarter  Sesnous. 

Devon  to  wit.-^At  the  general  sesuons  of  the  peace 
of  oar  Lady  the  Queen,  held  at  the  Castle  of  Exeter, 
in  and  for  tbe  oonnty  of  Devon,  on  Tnesday,  the  12th 
da;  of  Maj,  in  the  twenty- sixth  year  of  the  reign  of 
«nr  Sovereign  Lady  Victoria,  1^  the  grace  of  God 
Qoaen  of  Um  United  IQogdom  of  Oreat  Britain  and 
Ireland,  Defeodsr  of  the  Faith,  and  in  the  year  of  our 
Lord  1863,  bofon  Baldwin  Folford,  John  Nortbmore, 
Esquires,  and  other*  tb«r  companions,  justices  of  onr 
•aid  Lady  tbe  Queen,  assigned  to  keep  the  peace  of  our 
•aid  IjAj  the  Queen  in  and  for  the  county  aforesaid, 
and  also  to  hsar  and  determine  divers  felonies, 
tteapasses  and  other  misdemeanors  in  the  said  scanty 
committed, 

Lewis  Lee  was  indicted  and  tried  for  obtaining 
monqr  by  false  pretences. 

The  following  is  an  extract  of  so  mnch  of  the 
indictnent  as  seta  cot  the  charge  :— 

That,  "  contriving  and  intending  to  cheat  and  de- 
fraud, be  did,  nnlawfully,  knowingly  and  designedly 
falsdy  pretend  to  one  James  Oliver  Hill  that  he  the 
•aid  Lewis  Lee  had  to  pay  his  rent  to  the  Squire, 
meaning  thereby  Bichard  Sommers  Card,  on  the  1st 
of  Maidi  then  next,  but,  as  that  day  was  Sunday,  he 
had  to  pay  th«  said  rent  on  the  Monday  then  fallow- 
ing, and  that  ha,  the  said  Lewis  Lee,  wanted  10{.  to 
make  np  his  said  rent;  by  means  of  which  said  false 
pretence,  the  said  Lewis  Lee  did  then  and  there,  to  wit, 
on  the  S7th  day  of  Feb.  iu  the  year  aforesaid,  at 
Monkton  aforesaid,  nnlawfully  obtain  from  the  said 
James  Oliver  Hill  lOi,  the  money  of  the  said  James 
Oliver  Hill,  with  Intent  then  and  there  to  cheat  ami 
defraud.  Whereas,  in  tmtb  and  in  fact,  the  said  Lewis 
Lee  had  not  to  pay  his  said  tent  on  tbe  1st  of  March 
then  next,  or  on  the  Monday  then  following.  And 
whereas,  in  truth  and  fact,  the  said  Bichard  Sommers 
Qard  had  not  fixed  with  the  said  Lewis  Lee  to  pay 
his  said  rent  on  the  said  1st  day  of  March,  or  the  fol- 
lowing day.  And  whereas,  in  truth  and  in  fact,  the 
■ud  Lewis  Lee  did  not  want  the  said  lOU  to  make  np 
his  said  rent.  And  whereas,  in  tmth  and  in  fact,  the 
aaid  Lewis  Lee  did  not,  on  the  said  1st  day  of  March 
then  next,  or  on  the  Monday  then  following,  or  at  any 


other  time  afterwards,  pay  his  Mud  rent,  or  the  idd 
sum  of  lot.  for  his  said  rent  And  the  said  Leeit 
Lee,  St  the  time  he  so  Calsely  prsteadei  ss  afonnid, 
well  knew  tbe  sud  pretence  to  be  fslss." 

Tbe  following  fact*  were  proved  in  eridenee:— Tbit 
prisoner  was  a  tenant  to  the  said  Biohard  SomMn- 
Gard,  and  owed  him  1802.  for  rent,  and  that  hs  hid 
prunised  Mr.  Osrd's  bailiff  to  pay  it  ia  Febrasiy;  th>t 
he  did  pay  part  of  in  February,  and  promissd  to  py 
the  remainder  tbe  fiirt  week  in  Maroh.  That  Jssm 
Oliver  Hill,  the  pneecator,  was  aba  tenant  ts  Hi. 
Qard,  and  lived  on  the  adjoining  fana;  and,  00  Wtd- 
needay,  the  SStb  F^,  he  was  on  the  prisemc's  bm, 
•ad  saw  there  stodc  worth  SOOL  or  nois.  That  tbt 
prisoner  had  been,  for  aoBHwedis,  in  tnaty  with  pme* 
eater's  father-in-Uw  to  let  him  a  field  to  grow  ia, 
for  whidi  pristner  asked  Urn  51  an  smb.  Pnsms- 
tor'i  father-in-law  had  offend  him  4t  Ids.,  and  tber 
wen  tonuet  on  HondsyarTne*day,theSador3rdiif 
March,  to  ma^  final  aettlement.  It  bad  been  agnei 
that  the  rent  of  a  field  ahonld  be  paid  thnst  101.  os 
taking  posseesioa,  lOL  in  VLitf  I863,and  the  Msaiader 
when  the  flax  was  elearsd. 

The  proeeootor  owed  pnseaar  I6L  10s.  for  a  haftr 
and  some  hay,  aad  «•  Fiidi^,  th«  S7th  Feb.,  ftiisiier 
called  on  him  in    tho  ev«ning   to  settle  the  dsht 
FrosecBtor  pat  down  two  102.  netes,  bat  the  pisoaer 
said  be  coiUd  not  give  change,  npoB  which  it  wu 
arranged  that  the  prisoner  should   take  oae  of  the 
10^  notes  and  that  the  balance  ahosOd  be  paidatthe 
Honiton  market  the  next  day,  whidi  was  dime.    Fn- 
soner  then  said :  "  I  am  g^ag  to  pay"  or  "I  ksro 
got  to  pay"  my  rent  to  the  Sqniie  on  the  lit  of 
Mardi,  bnt  as  that  is  Snnday,  I  •■  going  to  pay  it 
the  next  day.    WUl  yon  advaaes  lOL  for  year  tilhir- 
in-law  on  the  rent  of  the  flax  fiaU  f     Frosentor 
replied,  "  I  do  not  wish  to  he  mixed  np  with  my-fsthtr- 
in-law's  aSaiia,  bnt  yon  will  see  him  on  Honda;  or 
Tneeday,  when  yon  can  make  a  aettleaMnt  of  sreiT- 
thing."      Prisoner  then    said,    "  WiU  y<m  Ind  m 
\Ql.  till  Tuesday  or  Wednesday,  and  I  will  ^ve  yoa 
a  note  of  hand  for  it,  to  make  it  all  bnainess^Jb." 
Proseontor  then  lent  him  lOJ.,  and  proeaoator  a  focaal 
promissory  note  for  that  amonnt.     Priaoner  did  sot 
aay  be  required  the  snm  of  lOiL  to  nuke  np  lui  itnt; 
but  the  ptoeecntor  stated  that  he  believed  that  «•> 
what  he  wanted  it  for.    Tbe  pioeeoator  in  his  svi- 
denoe  stated  that,  if  he  had  not  told  him  he  wes(oiii{ 
to  pay  his  tent,  he  should  not  have  let  him  have  Uu 
money. 

It  was  also  proved  that  for  about  t«a  days  prerieot 
to  the  27th  Feb.  priaoner  had  made  acnngemoiti  to 
emigrate  to  New  Zealand,  and  had  taken  a  passage  <or 
himself  and  hia  family,  and  had  obtained  a  grant  of  lul 
there.  That  on  Saturday  evening  the  28Ui  Feb.  he 
and  his  finnily  privately  left  Monkton  for  Landon  to 
go  to  New  Zealand,  having  pievionaly  denied  off  sU 
his  effects,  cattle,  com,  implements,  and  tbe  belt  of 
his  household  fnrnitoie.  He  did  not  go  to  pay  liis 
rent,  which  is  still  anpaid  ;  bnt  at  the  time  he  obtMixJ 
the  lOl.  from  Hill  he  well  knew  that  he  wu  (» 
appeared  from  his  letters,  which  were  in  evideoa) 
abont  to  leave  the  next  day  for  New  Zealand,  sad  bn 
did  so  leave.  He  waa,  however,  apprehended  at  De*Ir 
where  he  waa  waiting  for  the  ship  oa  board  which  bu 
family  had  embark^  at  Qraveeend,  he  having  ^ 
Oravesend  for  fear  of  the  police,  aa  appeared  by  Ma 
letters. 

The  juiy  fonnd  the  prisonsr  gnilty,  and  atatad  tbtic 
opinicHi  that  the  prisoner's  statement  that  be  was  going 
to  pay  his  rent  on  the  Monday  waa  a  false  pieteoM, 
and  that  the  m<Hiey  was  advanced  on  the  credit  of  thit 
false  pretence. 

The  priaoner  was  therenpon  sentaoeed  to  twetn 
calendar  months'  imprisonment  with  hard  labour ;  tho 
,  hard  labour  not  to  commenoe  until  the  dsosioa  of  the 
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(Mmiul  Court  of  Appeal  on  this  ease,  and  he  remains 
ia  eoatod/  under  tlui  aentenoe^  aa  well  aa  onder  dril 
;now  loir  debt. 

Tbe  Court  agreed  to  sBbmit  the  following  qnettions 
bt  tlie  opinioo  of  the  Oonrt  of  Criminal  Appeal : — 

1.  Wbotbor  the  indiotment,  upon  the  face  of  it, 
ibmafilnpretenoe?  and, 

1  Vhathw  the  statement  of  .the  prisoner,  as  shown 
m  ondsiioa,  ia  a  false  pretence  within  the  meaning  of 
thtSStbieatkm  of  the  24  &  SS  Vict.  c.  96? 

Baldwin  Fultobd,  Chiurman. 

No  counsel  appeared  on  either  side. 

CooiBUBS,  G.  J.— Tbe  facts  stated  to  hare  been 
pond  ia  this  case  do  not  warrant  the  conriction.  The 
ooaiywu  adnoced  on  the  credit  of  the  false  pretence 
tbit  the  piioaer  waa  going  to  paj  his  rent ;  but  that 
ii  not  a  nJse  pretence  of  an;  existing  fact,  althongh 
it  a  foond  that  the  prisoner  had  not  the  intention  of 
fijaf  his  rent    The  conriotion  most  therefore  be 

The  net  of  the  Conrt  oononrring, 

___^    CoHvictiM  qmuhtd. 

Saimrdag,  Mag  SO,  1863. 
(Bifbfe  CocEBuior,  C.  J.,  Pollock,  C.  B.,  Williams, 
aadCBOXPTOS,  JJ.,  and  Bbaxwbll,  B.) 
Bbo.  v.  Jabhald  avd  Ost. 
Unmf  Aet—a4  f-  25  VioL  e.  96,  (.  6S— Bmn; 
nwimtt  mlmt  to  treat  md  mttr  bg  nigkt— 
Mktmml    Proof. 
Uikr  tie  a4(f  iS  Viet.  e.  96.  (.  58,  vhieh  enacU 
Ad  "  IHoeaevar  tkatt  be  fomd  iy  night  armed 
aM  oay  iimgerotu  or  offauae  vnapon  or  nutnt- 
■eat;  loia  Mtenl  to  Irtak  or  oiler  into  any  dwdl- 
m/itttt  or  otker  buHdimg" it  it  necttsarg  to  itate 
ii  (i«  itdietmeiU  lad  prove  wi  evidence  the  owner- 
Mf  of  the  UdUBng  m  orcfer  Uiat  the  jury  mag 
mo  the  eharge  ikeg  Aoes  to  trg,  amd  the  priioner 
t^durgehehastomeet. 

Cat  leserred  for  tbe  opinion  of  this  conrt  by  the 
Oanaaa  of  the  SoSbUc  Qiurter  Seesious,  held  at  Barj 
StEdsninda. 

At  an  adjoomed  seanons,  held  for  the  county  of 
Molk  St  Bary  St.  Edmunds,  on  the  16th  March 
1X3,  William  Jarrald  and  Thomas  Ost  were  tried 
•poo  the  following  indictment : — 

SaMk  to  wit. — ^The  jaron  of  our  Lady  the  Qneen 
ipootlujroath  present,  that  William  Jarrald  and  Thomas 
<H  00  tbe  3 1st  Feb.  1863,  were  found  by  night,  to  wit, 
■>  the  hoar  of  half-past  three  in  the  morning  of  the 
■■•dsy,  aimed  with  a  certain  dangerons  and  offensive 
^"fn  lod  instroment,  to  wit,  a  loaded  gun,  with 
■°><iit  then  to  break  and  enter  a  building,  to  wit,  a 
"•Itiiig,  and  to  commit  a  felony  therein,  against  the 
^  of  the  atatnte  in  snch  case  made  and  provided, 
■*'  ffosat  the  peace  of  onr  sud  Lady  the  Qneen,  her 
"Wand  dignity. 

It  having  been  prored  that  the  prisoners  were 
l^ia  a  &ld  adjoining  to  three  separata  and  distinct 
'"'jtinga,  and  that  they  were  going  in  a  direction 
"^  would  lead  them  to  any  one  (^  the  three — ^the 
**hio(8  bong  the  property  and  in  the  occupation  of 
•kf"  £firent  owners,  viz.  Cos,  Ardley  and  Bran- 
vUtt — the  counsel  for  the  priaoners,  at  the  conclnaioo 
rf  tbe  caae  for  the  prosecution,  objected  that  the  in- 
o^Mot  ought  to  hare  stated  the  ownership  of  the 
■<3diag  mentioned,  and  the  place  where  it  waa  sitoate. 
^Basadmeat  was  made ;  and  the  prisoners  were 
M(k  bond  guilty,  and  each  was  sentenced  to  three 
Jw«^  penal  serritude. 

^'W  meation  anbmitted  for  the  consideration  of  the 
Cut  if  Criminal  Appeal  is,  whether  under  the  dr- 
""yMwoa  above  atatod  the  priaoners  were  rightly 
'■'i^ad.  Pbtks  Hdsduisioii,  Chairman  of  tbe 
said  Court  of  Qtiartcr  Seamons. 
DUo.  Ou.— Tou  n.] 


Buiwer  for  the  prisoners. — It  is  submitted  that 
this  conviction  cannot  be  sustained.  The  indictment 
is  bad  because  the  ownership  and  situation  of  the 
malting  are  not  stated  therein.  The  indictment  is 
founded  on  tbe  34  &  25  Vict.  o.  96,  s.  58,  which 
enacts  that  "  whosoever  shall  be  found  by  night  armed 
with  any  dangerons  or  offensive  weapon  or  instrument 
whatsoever,  with  intent  to  break  or  enter  into  any 
dwelling-house  or  other  btulding  whatsoever,  and  to 
commit  any  felony  therein;  or  ahall  be  fotmd  by 
night  having  in  his  pcaseaaion  without  lawful  .excuse 
(the  proof  of  which  excuse  shall  lie  on  snch  peraon) 
any  picklock,  key,  crow,  jack,  bit,  or  other  implement 
of  housebreaking,  or  shall  be  found  by  night 
having  bis  face  blackened  or  otherwise  disguised, 
with  intent  to  commit  any  felony  therein,  shall 
be  gtiilty  of  a  misdemeanor,  and  being  con- 
victed thereof,  &0."  Althongh  the  venue  in  the 
margin  rendera  it  nnDSoessary  to  state  the  oonn^ 
in  the  body  of  the  indiotment,  still  it  would  not  be  suf- 
ficient that  the  prisoners  were  found  by  night  in  the 
county  merely,  or  that  the  malting  was  situate  in  the 
county  merely.  The  section  is  placed  in  tbe  seriea 
headed  "  aa  to  sacrilege,  burglary  and  bonsebreakin|," 
in  all  which  offences  it  is  neceesary  to  allege  in  tbe  m- 
dictment  the  ownerahip  and  situation  of  Uie  property. 
The  evidence  shows  that  there  were  three  meltings 
belonging  to  three  different  persons,  and  the  indict- 
ment should  have  stated  tbe  name  of  the  owner 
and  tbe  aituation  of  tbe  one,  the  prisoners  intended 
to  break  and  enter.  [Pollock,  C.  B. — Supposing 
the  prisoners  hsd  been  overheard  to  asy  that  they 
intended  to  break  into  wbicberer  of  tbe  three 
they  found  most  oonvenient,  would  they  be  dis- 
punishable because  it  could  not  be  spedfied  that 
they  intended  to  break  into  any  partionlar  onefj 
The  indictment  might  have  contained  aa  many  counts 
aa  there  were  different  buildings  and  ownem.  [Cock- 
BUiur,  C.  J. — But  then  it  might  be  aaid  that  the  jury 
would  have  the  same  difficulty  in  spedfying  the  par- 
ticular one  into  which  the  prisoners  intended  to  break 
and  enter.]  Tbe  criminal  law  doea  not  punish  a  man 
for  having  a  general  criminal  intention  ;  a  particular 
intent  must  be  alleged  and  proved.  Unless  it  can  be 
said  that  a  man  is  going  to  break  into  some  one  house 
in  particular  be  cannot  be  convicted  under  this  Act  of 
Pvliament.  Stating  the  charge  so  generally  in  the 
indictment  gives  the  prisoners  no  information  aa  to  the 
offence  of  which  they  are  accused,  and  which  the  pro- 
secutor ia  going  to  prqve  against  them.  The  pro- 
secutor upon  this  indictment  might  go  before  the 
grand  jury  and  give  evidence  as  to  ue  premises  of 
A.  B.,  and  thereupon  procore  a  trae  bill  to  be  returned, 
while  at  the  trial  the  indictment  would  be  satisfied  by 
giving  evidence  of  an  intention  to  break  into  premises  of 
a  different  person  in  a  different  part  of  the  comity.  Again, 
consistently  with  what  ia  allied  in  the  indictment, 
the  intent  might  be  to  break  into  the  prisoner's  own 
malting.  If  the  charge  had  been  with  intent  to  break 
and  enter  a  dwelling-house,  it  would  have  been  clearly 
insufficient  to  allege  the  durge  so  generally  in  the  in- 
dictment. The  precedent  in  Arohbold's  Crim. 
Plead,  atates  tbe  ownerahip  and  situation  of  tbe 
premises.  In  1  Buss,  on  Crimes,  824,  it  is  ttiA :  "It 
IS  teeemrj  to  ascertain  with  exactness  the  felony 
really  intended,  as  it  must  be  laid  in  the  indictment 
and  proved  agreeably  to  tbe  fact  And  a  felony  in- 
tended to  be  committed,  will  notsnpport  an  indiotment 
charging  a  felony  actnally  committed."  In  Bex  v. 
Ridhg,  Ross.  &  By.  515,  where  the  first  oonnt  of  tbe 
indiotment  alleged  that  the  deft,  at  the  parish  of  W., 
in  the  connty  of  N.,  having  entered  into  a  certain  dose 
there  dtnate,  with  intent  there  illegally  to  kill  game, 
waa  there  found  at  night  armed  with  a  certain  gun  ; 
and  tbe  second  cotmt  charged  him,  in  like  manner 
with  having  entered  into  a  certain  incbieed  ground,  bat 
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neither  tlie  dose  nor  the  ineloaed  ground  were  described 
by  ,  name,  ownenhip,  occupation,  or  abattils ;  the 
majority  of  the  jadges  thonght  the  description  in- 
sufficient, because  it  vas  sabstantiallj  a  local  offence, 
and  ibs  deft,  was  entitled  to  know  to  what  specific 
place  the  evidence  was  to  be  directed,  and  judg- 
ment was  arrested.  The  same  rule  is  laid  down  in 
Starkie  on  Criminal  Pleading,  thai;  it  is  necessaij  to 
specify  the  ownerahip  and  situation  of  tlw  premises  in 
order  to  identify  the  offence  charged. 

Orridga  for  the  prosecution. — This  is  not  a  local 
offence,  and  it  is  not  neoessaiy  to  allege  the  ownership 
and  situation  of  the  premises  in  the  indictment. 
[CooKBDRN^  a  J.— Most  yoa  not  identify  the  charge 
■0  as  to  enable  the  prisoner  to  know  what  he  has  to 
meet  ?]  The  recent  cases  on  the  game  laws  are  ana- 
logons,  where  it  was  held  that  it  waa  not  necessary  to 
show  that  the  prisoner  had  come  from  some  land,  and 
that  the  presumption  of  that  fact  might  be  drawn 
from  the  surrounding  drcumstanoes. 

Evant  T.  BoOeriU,  8  L.  T.  Bsp.  K.  S.  372  ; 
Brown  r.  Tamer,  7  L.  T.  Rep.N.  S.  683. 
[CocKBUBM,   C.  J.— The  Poaching  Act,   35  &  36 
Vict.  c.  114,  was  passed  to  meet  a  particular  case, 
where  there  is  good  reason  to  suspect  that  men  have 
been  out  poaching,  and  it  is  impossible  to  trace  them 
to  any  particular  place.] 
The  14  &  IS  Vict,  c  100,  a.  24,  was  then  referred  to. 

CocKBCBH,  C.  J. — I  am  of  opinion  that  this  con- 
viction cannot  be  sustained.  The  first  question  is. 
What  is  the  offence  created  by  the  Legislature  ?  Ac- 
cording to  Mr.  Orridge's  contention,  any  man  found  by 
night  with  a  dangerous  or  offensire  weapon,  or  some 
instrument  from  which  it  is  impossible  to  doubt  that 
be  is  going  to  break  into  some  house  or  building,  is 
gnil^  of  misdemeanor.  I  do  not  think  that  is  so,  and 
I  am  of  opinion  that  there  most  be  a  definite  intention 
to  break  into  some  particular  house.  As  to  whether 
there  must  be  an  mtention  to  commit  a  particular 
felony  upon  the  point  I  say  nothing.  It  is  not  enough 
to  say  that  a  man  intended  to  break  into  a  house 
generally.  The  rules  of  criminal  pleading  most  not  be 
lost  sight  of,  and  it  must  not  be  forgotten  that  there  is 
no  opportunity  of  getting  a  new  trial  in  criminal  cases 
on  the  ground  of  surprise,  or  that,  if  the  deft,  had  had 
a  better  knowledge  of  what  the  nature  of  the  offence 
charged  was,  he  might  hare  been  able  to  meet  it.  The 
jniy  and  the  prisoner  ought  to  know  the  precise  offence 
charged  against  the  prisoner,  and  aa  this  does  not 
appear  on  the  indictment,  I  think  the  conviction  can- 
not be  sustained. 

FoixocK,  C.  B. — I  am  of  the  same  opimon.  I  will 
merely  add,  that  Cockbum,  C.  J.  has  placed  the  doubt 
I  felt  in  such  a  point  of  light  that  I  feel  his  oonstmo- 
tion  of  the  Act  must  be  so.  If  a  man  is  found  at 
night  with  a  pair  of  pistoU  and  burglarious  instru- 
ments upon  him,  under  dronmstanoea  that  there  can  be 
no  doubt  that  be  is  out  for  a  oriniinal  purpose,  the 
statute  never  intended  that  such  a  case  as  that  should 
be  the  subject  of  penal  servitude.  Unless  the  statute 
goes  that  length  this  indictment  ia  bad. 

VFiLLiAMS,  J. — I  am  of  the  same  opinion.  If  sect 
58  intended  that  it  should  be  a  crime  if  a  person  was 
found  at  night  armed  with  an  offensive  weapon  or 
instrument  with  intent  to  break  or  enter  into  any 
dwelling-house,  and  commit  a  felony  therein,  althongh 
it  could  not  be  ascertained  what  dwelling-honse,  and 
although  it  could  not  be  ascertained  what  felony  he 
intended  to  commit,  then  this  indictment  is  good. 
But  I  think  the  statute  did  not  mean  that,  and  that  it 
is  necessary  to  specify  the  ownership  and  mtnation  of 
the  premises  the  deft,  intended  to  break  into. 

Cbomftph,  J. — I  am  of  the  same  opinion.  I  think 
that  the  indictment  is  good  only  in  case  it  shows  an 
intention  to  break  and  enter  some  definite  dwdling- 
hoose  or  building,  and  to  commit  acme  definite  fdony 


therein.  Under  a  partioular  statute  it  was  net  iMe» 
sary  to  spedfy  the  mode  in  which  a  mniderwia  lUifid 
to  have  been  oonimittsd.  But  you  must  speoify  i 
definite  crime.  In  this  esse  I  think  as  erinu  m 
proved,  for  it  was  open  to  the  jury  to  infer  that  thi 
prisoners  intended  to  break  and  enter  into  auj  one  of 
the  three  malting-honsM ;  that  is  just  the  taut  ii 
nindple  aa  any  one  of^  300.  The  words,  ts  eonaiit 
*'  any"  felony  therein,  are  the  same  as  to  bnsk  isd 
enter  into  "  any"  dwelling-honse,  as  to  which  iQ  tb« 
preaedents  show  that  it  is  neoeasary  to  allege  tlw 
ownership  and  situation  of  the  prendses. 
Bbamwhx,  B.— 1  oonoor.     ComneUim  pakti. 


V.  0.  STTTART'S  COTTBT. 

RciXHted  by  Jakss  a  DAVmeoii,  Esq.,  o(  Unculs'sttn, 
BaiTlsteiH&t-l^w. 

Jan.90  <md  31,  md  Ftb.  10,  1863. 
Sleb  v.  Tbb  Matob,  &G.  OF  Br/ldfobd. 

Setting  baet  Une  of  new  bmUiag* — Local  Oomtv 
ment  Act  of  1858,  teeli.  84  amd  85— jye  tsw 
Public  Saallh  Aet—Tomu  ImprovmmU  CImm 
Act  —  Cotmdttee  of  (otm   eomal — Afpnvd  (ji 
committee — Powen  of  local  ioard. 

Tke  Unmeomalqfa  borough  (bdng  alto  tie  "M 
board"  under  tke  PMie  BeaUk  Act  1846),  vdr 
powert  oonlamed  tit  (Mr  local  Ad,  affmlei  s 
"  buiidiitg  and  in^irooemeiU  comrndttee,"  tekaet  del) 
it  wot  to  execute  the  power$'  veeted  in  til  torn 
council  bg  lie  34U  seettoit  of  tie  Load  Qottrt- 
ment  Act  1850. 

Pit.,  a  numufactmrer,  being  deriroue  (}f  pulling  ieun 
hit  mamufaclorg  in  tie  borough,  and  of  erectiege 
neu  one,  eent  plane  and  secttotu  of  kie  prcfOHi 
new  building  to  the  turvegor  of  tie  eouteU,uke 
returned  to  him  an  approved  o)r  the  plant  if  lit 
building  and  improvement  conunittee,  but  aeoim- 
pamed  by  a  note  (m  a  printed  common  f«m) 
itating  that  the  ral^/ioation  of  tke  approval  of  mf 

■  plane  and  partieidart  bg  Uta  eommittei  rf/brrerf 
on^  to  me*  maiten  at  were  required  to  be  Kt 
forth  or  detcribed  therein  m  aaeordanet  Mli 
oertem  iye-imu;  and  that  tie  approval  rf  <it 
eommittet  gave  no  authoritg  for  the  uuMng^it 
pryeeHen  on  the  front  of  amg  buildint  init  «gi 
street  begond  tie  proper  line  ^  tuA  itrelt,  it. 
Tie  bge-laai  iad  been  made  under  the  presmm 
of  He  Local  Govenment  Act  1858. 

BtUing  on  thii  approved,  pit.  puUid  down  (is  SHia- 
factorg,  and  i^invardi  received  a  nctiee  from  tU 
town  councU  (fuOing  under  the  35th  taotian  of  lit 
Looal  Oovemment  Act  1858),  that  ang  bmUini 
therenfler  to  be  built  mutt  be  built  on  lie  Sit 
marked  red  in  the  plant  thereto  annexed,  wUci  tit 
wai  about  13  feet  behind  the  mark  on  tie  pltnt 
which  had  been  approved  bg  thi  committee: 

Hiid,  that  the  town  council  were  not  at  Hber^  to  gilt 
ang  tuch  notice  after  the  notice  ofappmvid  bg  tiar 
oommiOee  given  bg  tiar  turvegor,  amd  injmitim 
granted  to  restrain  the  council  from  inteiferi»9 
in  ann  wt^  with  the  erection  of  the  building  aeeori' 
ing  to  &e  plant  and  leetione  tnUot  iad  iem 
(^proved. 

The  34(A  tiction  of  the  Local  Government  Act  1858 
empotoers  a  town  council  (being  a  looal  board)  to 
nahe  a  bge-law  requiring  a  notice,  plant  aed 
tectiont  of  a  new  building  to  be  given  to  tie  oomal 

7%e  35M  Mction  of  tie  tame  Act  appUee  onig  to  tmh 
buildingi  at  have  been  tahen  down  "witioul 
ang  previoui  approval"  of  a  plan  f))r  thekr  rt- 
erection. 

This  waa  a  motion  for  an  injunction. 
In  the  year  1850  a  local  Act,  13  &  14  Viet  e. 

IfTJi.,  waspassed  for  the  better  regnlation  and  mansge- 
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meot  of  tht  borough  of  Bradford.  It  incorporated 
wrtiaoi  of  tht  Public  Healtli  Act  1846  (11  &  IS 
Viet.  0.  63),  and  sararal  proriaioa*  of  the  Towns  Im- 
rrmnust  ClaoHi  Act  1847  (10  &  U  Vict.  o.  34). 

B/aact.  11  of  the  Bradford  Improrement  Act,  the 
Ion  Goaiicil(wbo,  b;  another  Motion,  were  oonatitated 
tkt  looal  board  of  health  onder  the  Act  of  1846) 
mn  (opoinred  to  appoint  oat  of  their  own  bodj, 
hni  time  time,  a  committee^  "  for  all  or  any  of  the 
porpwae  of  that  Act,"  and  it  wai  prsrided  that  "  the 
■ti  of  the  wmmitttie  aboold,  in  case  the  cooneil 
Atald  10  oidar,  bnt  not  otherwise,  be  sabmitted  to  the 
Msaeil  far  their  approraL"  Foither  than  the  abore 
SfriMiou  there  appeared  ts  be  no  power  vested  in 
Ibt  ooanoil  of  dal^aUng  their  power  to  a  committee. 
Uodet  this  aectioii  a  committee,  called  *■  The  Bnild- 
Of  sod  Imprvnment  Oommittee,"  was  appointed. 

Bf  (he  68th  seotioa  of  the  Act  of  1847,  it  is  en- 
•ettd  thit^  "  When  any  hona*  or  bmlding,  anj  part  of 
wbidi  projects  bejood  the  regolar  line  of  the  street,  or 
yj9ai  the  front  of  tiie  honae  or  bniliGng  on  either 
ii»  thereof,  has  been  taken  down  in  order  to  be  r»- 
biilt  or  altered,  the  commiaaioners  may  require  the 
am  to  be  eat  baekwarda,  to  or  toward  the  line  of 
lie  itnet,  or  the  line  of  the  adjoining  booaes  or 
Wldiagi^  in  such  manner  aa  the  commiasianen  direct, 
f«  tlu  improrement  of  sDch  street  i  provided  always, 
Ikit  the  oommissionera  shall  make  full  oompensation 
lo  <kt  ewDsr  of  any  such  house  or  building  for  any 
itnugB  he  thereby  snatains." 

hi  the  yaer  1858  tfae  Local  Goremment  Act  (21  & 
U  Viet.  &  98),  waa  passed.  By  sect.  4  it  waa  provided 
tkit  the  Am  shonld  be  conetrned  together  with,  and 
btdHoed  part  of,  the  Publio  Health  Act  1846 ;  and 
lilt  b)B-]awa  framed  imdar  that  Act  shonld  be  subject 
to  enfinnation,  enforoed  and  dealt  with  in  all  other 
MfNts  aa  bye-laws  under  the  Public  Health  Act.  It 
>■  (bo  oaoted  that  looal  boards  nnder  that  Act 
Aodd  hara  all  the  powers,  &c.  of  k)cal  boards  of 
Uiak  constituted  under  the  PnbUo  U«altb  Act  1846 
ttd  the  Acta  incorporated  therewith. 

Under  the  powers  given  by  the  Local  Qovemment 
Aot  1858,  bye-Laws  were  made  by  the  town  connoj 
<f  &adford,  and  duly  approved  in  the  year  18S0  by 
ih  Swretaty  at  Stats.  The  SOtb  of  each  bye-laws  is 
u  follows:— 
Inqr  persoti  who  shall  intend  to  erect  any  new 
"dUtng  Bhall  give  a  fortnight's  noUoe  to  the  coimcil  of 
^A  tntontion  by  writing,  delivered  to  the  iurveyor,  or 
Ml  M  hie  oOoe^  and  ahall  at  the  eame  time  leave  or 
WH  lo  be  left  at  the  said  office  plans  and  aeotioQs  of 
miy  Aoor  of  Bucb  intended  new  building,  drawn  to  a 
f^  o(  one  Inch  to  every  eight  feet,  showing  the  poeltloii, 
Imi,  and  dtmmialona  of  the  several  parts  of  each  build- 
■(.  Hid  of  tta*  water«loeet,  privy,  eeespool,  ashpit,  well, 
•ad  an  oaber  appartenancee,  and  such  plana  and  sections 
wU  tie  accompanied  by  a  deeerlptlon  of  the  intended 
udB  of  drainage  and  means  of  ventilation  of  drains,  and 
«•  natarials  of  vrliioh  the  drains  are  to  be  made,  also  of 
^eoaatnKSIon  and  dimensions  of  the  chinmeys  and  fluea, 
Kd  maana  of  water  anpply.  A  plan  shaU  be  left  at  the 
tme  tine  ahowing  the  position  of  the  bnlldingsandappor- 
"nacea  ol  the  propertiss  Immediately  adjoining,  the 
l^da  and  level  of  the  street,  the  level  of  the  lowest  Oooi 
^f  tlu  InteDded  building,  and  of  the  yard  or  ground  be- 
«^tliereta  The  plan  shall  show  also  the  proposed 
■aaof  house  drainage,  and  their  size,  depth   and  in- 


Slheqnsntly,  in  Maroh  1862,  the  bye-laws  were 
•iiwed,  and  the  24th  altered  bye-law  (confirmed  in 
Afril  1862)  was  *a  follows:— 

IVeomieil  shaU  by  their  order  approve  or  disapprove 
J3">»d  now  works  or  buildinga  vrtthto  the  thnos  aevo- 
**";  VecUlad  bsrein  for  the  deposit  of  nottooa  tliereof. 

1^  ^ts.  were  leather  merchants,  tanners  and 
"'"'^aad  makers,  carrying  on  their  bnsiness  in 
Pirtsarriiip  in  a  mannfactoiy  and  tan-yard  built  upon 
>  piaee  of  land  abutting  on  a  street  called  Chapol-lane, 
bcUbj  tham  nnder  an  agreement  for  a  lease  fur  a  term 
"iwanty-one  years. 

As  m  alkgad  (par.  6)  that  "shortly  before  the 


month  of  Hay  1862  the  pits,  being  desirous  of  effseting 
extensive  improvements  in  their  ssid  manufactory  and 
premises,  determined  to  pull  down  and  rebuild  on  the 
same  aite  their  said  buildings,  in  case  snch  rebuilding 
shonld  be  permitted  by  the  deilt.'s  conndl,  and  for  the 
purpose  of  asoertahung  whether  such  rebidlding  would 
be  so  permitted,  and  dso  in  compliance  with  the  20th 
'bye-law,  which  was  and  still  is  in  force,  they  caosed  t» 
be  prepared  by  Hessn.  Andrew  and  Delatinay, 
architects,  certun  plsns,  sections  and  particnlars  of 
the  said  proposed  new  biiildings,  such  as  ware  required 
by  the  said  20th  bye-Uw ;  and  they  caused  such  notice 
in  writing  to  the  deft-'s  conndl  of  their  said  intention 
to  erect  snch  new  bnildmgs  ss  was  required  by  the  said 
20th  bye-law  to  be  delivered  to  the  snrreyor  of  the 
said  connoQ  or  left  at  his  offioe  as  required  by  the  sud 
bye-Uw,"  together  with  the  sud  plans;  "and  they 
the  siud  pits,  in  all  respects  complied  with  the  SMd 
bye- law. 

Paragraph  7  of  the  bill  alleged  that  "the  pits.'  said 
notice,  plans,  saotions  and  particnlars  were  laid  before 
the  Building  and  Improvement  Committee  of  the  said 
oonncil  .  .  .  snd  the  committee  by  their  resolu- 
tion duly  snd  finslly  approved  of  the  same."  The  bill 
proceeded  to  charge  that  such  approval  and  resolution 
were  duly  entered  on  the  minutes  of  the  council  and 
of  the  committee,  but  the  pits,  were  ignorant  of  the 
precise  date.  The  pits,  also  charged  that  such  approval 
wss  the  approval  of  the  defts.'  council,  and  was  a  doe 
exercise  of  the  jurisdiction  vested  in  that  behalf  m  the 
defls.,  and  became  and  was  irrevocably  bin^g  on  the 
defts. 

The  plans  and  sections  so  sent  showed  the 
dimensions  and  relative  situations  of  the  parts  of 
the  proposed  new  building,  and  ahio  its  proposed 
site  with  reference  to  the  adjacent  buildings  and  the 
line  of  the  street. 

On  the  15th  May  1868  a  letter  was  received  by  the 
borough  surveyor,  stating  that  the  committee  of  the 
ooonol  bad  approved  the  plans;  bnt  at  the  foot  of  the 
letter  was  a  note  stating  that  such  approval  did  not 
give  the  consent  of  the  oommittee  or  council  to  any 
part  of  the  plans  deposited,  or  to  the  doing  of  any 
work  whatsoever,  other  than  that  set  forth  and  d»- 
scribed  in  the  bye-Uwa;  and  that  such  approval  gave 
no  authority  for  the  making  of  any  projection  beyond 
the  proper  line  of  the  sti«et. 

The  pits.,  believing  that  they  had  by  such  letter  a 
sufficient  approval  of  their  pUns,  proceeded  to  take 
down  their  manofaotory. 

It  appeared  that,  on  the  S4th  June  1862,  when  the 
buildings  had  been  taken  down,  the  town  council 
passed  a  reeolution  to  the  eSect  that  a  resolution  of 
the  Building  and  Improtrament  Committee,  with  refer- 
ence to  the  buildings  proposed  to  be  erected  by  Mr. 
Henry  Slee,  shonld  be  spproved  ;  and  the  council 
thereby  auUiorisad  the  same  committee  to  prescribe 
the  line  on  which  the  new  building  was  to  be  built, 
and  to  give  notice  that  the  line  of  frontage  should  be 
set  back  ;  and  for  this  purpose  the  committee  were  to 
have  the  authority  of  the  town  council. 

On  the  25th  June  1862  a  resolution  was  passed  by 
the  said  committee,  whereby  it  was  ordered,  that  the 
buildings  recently  occupied  by  Hr.  Slee  having  been 
pulled  down,  any  bouse  or  building  to  be  thereafter 
built  on  the  site  thereof,  or  of  some  part  thereof,  should 
be  built  on  the  line  marked  red  in  certain  plana  thereto 
aansxed. 

On  the  27th  June  a  copy  of  this  resolution  was  sent 
to  tfae  pits.  A  notice  was  also  given  of  the  intention 
of  the  town  council  to  purchase  the  piece  of  land 
between  the  old  line  of  street  and  the  new  Ihia  of 
frontage  as  prescribed.  This  notice  waa  afterwards 
withdrawn,  and  various  notices  in  reference  to  the 
questions  of  pnrohaee  and  arbitration,  and  as  to 
damages  or  value,  pasaed  between  the  parties. 
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_  The  last  of  these  notices,  dated  5th  Jan.  last,  was 
signed  bj  the  mayor,  and  gave  the  pits,  notioe  that,  if 
for  tirenty-one  dajs  after  serrice  they  failed  to  state 
the  partioulars  of  their  claim  in  reqiect  of  the  pre- 
mises, or  to  treat  with  the  corporation,  or  if  the  pits, 
and  the  corporation  should  not  agree  as  to  the  amount  of 
compensation  to  be  paid  b;  them  for  any  loss  to  be' 
sustained  by  the  pits,  in  consequence  of  the  house  or 
building  being  set  back,  the  amount  would  be  settled 
under  the  provisions  of  the  Lsnds  Clauses  Act 

The  bill  prayed  that  the  defts.  might  be  restrained 
from  proceeding  to  summon  a  jury,  from  interfering 
with  the  pits,  in  rebuilding  their  premises,  firom  enforc- 
ing any  {wnalty  against  the  pits.,  and  from  attempting 
to  enforce  any  order  requiring  the  pits.'  building  to  be 
erected  on  the  prescribed  line. 

MaHu,  Q.  C.  and  Bagiiatoe,  for  the  pits.,  now 
moved  in  the  terms  of  the  prayer  of  the  bill.  They 
argued  that  the  town  council,  having  given  their  con- 
sent on  the  I4th  May,  were  not  justified  afterwards  in 
exercising  the  powers  vested  in  them  by  the  35th  seo- 
tion  of  the  Act  of  1858. 

Sir  Bugh  Camw,Q.  0.  and  FiteSiig  for  the  defts. — 
Whether  or  not  the  eonndl  had  anUiority  nnder  the 
local  Act  (and  it  was  submitted  they  had  not)  to 
delegate  their  powers  in  respect  of  setting  back  new 
buildings  to  a  committee,  they  never  did,  as  a  matter 
of  fact,  delegate  any  sn^  power  to  any  committee. 
ifaiJM  TspUed. 

The  ViOE-CHAircKLLOB. — The  question  in  this  case 
is  of  great  importance.  It  involves  the  construc- 
tion of  three  Acts  of  Parliament,  of  two  bye-laws, 
and  of  a  qualified  notice  of  approval  upon  the 
terms  of  which  the  pits,  mainly  rely.  The  pits,  are 
the  owners  and  proprietors  of  a  manufactory  in  the 
town  of  Bradford,  in  which  they  carry  on  the  business 
of  leather  merehants,  tanners  and  mUl-band  makers,  in 
partoenhip.  They  had  a  design  for  pulling  down 
and  re-ereeting  the  greater  part  of  this  man^aetoiy 
upon  an  improved  plan.  Before  proceeding  to  pull  it 
down,  bein^  aware  that  the  corporation  of  Bradford 
and  the  town  eonndl,  nnder  the  powsn  of  their 
Act  of  Parliament,  must  approve  ol  what  was  to 
be  done,  they  endeavoured  to  proceed  to  give  the 
jnoga  notices  in  compliance  with  the  Acts  of  Parlia- 
ment and  the  bye-laws  of  the  council.  It  is  necessary 
to  consider,  first  of  all,  whether,  with  reference  to 
pulling  down  and  re-ere^ing  a  bulding  of  this  kind, 
the  bye-Uws  have  any  application ;  for  it  has  been 
contended,  on  the  part  of  the  defts.,  the  town  council, 
that,  upon  the  true  construction  of  the  Act  of  Parlia- 
ment in  question,  they  have  no  power  to  delegate  their 
anthority  to  approve  the  plana  of  rebuilding  with 
reference  to  lines  of  the  streets  to  any  committee  at 
all ;  and  tiiat  they  have  no  power  to  make  bye-Uws 
upon  that  subject,  but  that  the  power  on  the  subject 
is  reserved  to  themselTes.  The  first  observation  with 
reference  to  that  is,  that  the  pits,  served  their  notice 
and  delivered  the  plans  which  were  submitted  for 
approval,  not  to  any  committee,  but  to  the  council 
according  to  the  form  prescribed  by  the  Act.  Upon 
that  I  tmnk  there  is  no  question  between  the  partiee. 
The  plans  indicated  the  poeition  in  which  the  nont  of 
the  new  building  was  to  be  rebuilt  with  reference  to 
the  adjoining  property.  The  by»-law  requires  that 
there  should  not  only  be  plans  and  sections 
showing  the  posiUon  of  different  parts  of  the  bnildiag 
with  reference  to  other  parts ;  but  that,  also,  there 
should  be  a  plan  clearly  indicating  the  position  of  the 
new  building  with  reference  to  a4jaining  property  and 
the  line  of  the  street.  The  first  question  is,  whether 
or  not  that  bjre-law  was  authorised  by  the  Act  sf 
Parliament;  and,  considering  that  this  is  an  intsr- 
looutory  application,  what  the  oourt  is  to  consider  is, 
whether  the  present  application  is  to  be  refused,  the  con- 
sequence of  which  mukt  be  to  pUce  the  pita,  in  a  position 


in  the  highest  degree  inconvenient  to  than,  fgrO^ 
will  not  be  able  to  proceed  with  theirnew  bnUdinn  ralm 
they  anbmit  to  what  is  required  of  them  by  ui  tMi 
council;  or  whethertbeoourtisnot,  till  the  qustiinsii- 
volved  in  this  suit  are  decided  at  the  hearing  of  theeaaa, 
to  restrain  the  defts.  from  interfering  with  the  pita 
rebuilding  their  manufactory  according  to  the  ^an 
which    were  approved   by   a  committee.    The  68>k 
section  of  the  Act  of  1847,  which  is  incorporrtad  i> 
the  Bradford  Improvement  Act   18S0,  pnrrides  tint 
"where  any  bouse  or  building,  any  part  of  wlnek 
projects  beyond  the  regular  line  of  a  street,  or  bejind 
the  front  of  the  houses  or  buildings  on  either  ait,  hi 
been  taken  down  in  order  to  be  rebtiilt  or  altand,  th 
commissioners  may  require  the  same  to  be  set  backinrl 
to  or  toward  the  line  of  the  street  or  the  line  of  th 
a^oining  booses."    That  is  a  power  given  by  the  A<i 
of    1847,  and  the  Act  of  1850  in  the  11th  leciite, 
aooording    to    the    best    oonstmotlon    I   can   jut 
upon  the  difficult  language  of  it,  as  q>plied  to  a  m 
like  the  preeent,  seems  to  authorise  the  town  comd 
to  make  bye-laws  with  reference  to  that  subject.    No* 
the  Public  Health  Act  1846  is  incorpocated  with  thi 
Act  of  1858,  upon  the  construction  of  which  ths  am 
of  the  defts.  has  been  mainly  rested.    The  34th  ad 
35th  sections  of  the  Act  of  1858  refer  to  the  nboU- 
ing  in  towns  of  houses  which  have  been  taken  ian. 
But  it  is  said  for  the  defts.  that  ths  34th  leciite, 
slthon^  providing  thst  by»-laws  may  be  madi  a 
various  subjects,  does  not  authorise  any  bye-law  to  bt 
made  by  the  local  beard  with  reference  to  a  qaotia 
like  that  now  before  the  court.    Upon  the  bat  ots- 
struotion  I  can  put  upon  ths  language,  that  seoai  to 
me  to  be  a  mistake.    The  reason  why  I  think  that 
was  a  power  to  make  a  by»-law  upon  this  stdgalii 
this,  tiat  the   questioa  here   is,  in  what  poatiM 
with   reference  to   the  line  of  the   street  is  tfai 
front  of  the  new  building  to  be  re-erected.    It  il 
obvious  that  the  reason  why  the  corporation  of  Bnd- 
ford  wish  to  have  the  front  of  the  building  mnnd 
further  back  is,  that  ths  street  may  ba  widened.    N«« 
tlie  qneetion  here  seems  to   me  to   be  simply  i*- 
specting  the  width  of  the  street,  for  the  width  of  tk 
street  moat  depend  upon  the  position  of  the  boat  <f 
this  house.    Now  the  very  first  thing  on  wUdi  tbs 
local  board  is  authorissd  to  make  bye-Iawa  by  the  Mtk 
section,  is,  "  with  respect  to  the  level,  width,  and  coo* 
stroction  of  new  streets,  and  the  proviiiims  fet  tki 
sewerage  thereof;   with  respect  to  the  stmctnte  ef 
walls  of  new  buildings,"  and  so  on;  and  theoth^ 
may  provide  for  the  obeervance  of  this  by  reqiin9( 
notice  to  be  (^ven  as  to  the  deposit  of  plans  and  li^ 
tions  by  persons  intending  to  lay  out  strests,  or  ts 
oonstmct  buildings.    The  plan  submitted  by  Uis  piti 
for  approval  was  a  plan  with  reference  to  ths  oooatn»- 
tion  of  a  building;  but  the  latter  part  at  ths  eluM 
says  that  "  for  Uie  pnrpoee  of  this  Act,  the  re-erediig 
of  any  building  pulled  down  to  or  below  the  grand- 
floor  shall  be  considered  tiie  erection  of  a  new  boildn^' 
That  is  this  wajf  case.    This  is  not  the  eractioo  of  a 
it  is  the  erection  of  a  building  ^iid>, 


according  to  the  words  of  this  sectioii,  has  bssn  jtSki 
down,  and  ia  proposed  to  be  rebuilt;  and  that  ia  tmtad 
on  the  same  footing,  with  reference  to  bye-laws,  u  (IM 
erection  of  new  bmldings.  It  is  quite  plain  that  ths 
local  board  of  Bradford  put  that  construction  i^aa  it, 
for  tbey  made  a  bye-law  tmder  which  the  prassat  |ik 
had  the  very  difficult  task  of  endeavouring  to  ptsMid. 
The  20th  bye-law  is  in  these  terms:  "EvsrypM 
who  shall  intend  to  erect  any  new  building,  shul  gin 
a  fortnight's  notioe  to  the  conncQ  of  such  intsntioo,  bj 
writing  delivered  to  the  surveyor,  or  left  at  his  eflee  ' 
(that  is,  notioe  to  the  eooocil,  not  to  any  oommittM); 
"  and  shall,  at  the  same  time,  leave  or  caose  to  bi 

I'  left   at  the  said   office,  plans  and  sections  of  evay 
floor    of    such     intended    new    building,    showing 
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tbpoaitioii,  fonn  and  dimenuotu  of  ths  seranl  parts 

of  aooh  bniUine,"  with  other  words  whioh  it  is  not 

meeanij  to  refer  to.    The  first  plan  reqaired  to  be 

dapootad  i>  one  to  ahow  the  dimensions  of  the  varions 

puts  of  the  new  bnildings.    Then,  besides  that,  this 

it  reqiiired :  "  A  plan  sluiU  be  left  at  the  same  time, 

itowuig  (he  position  of  the  bnildings  and  apporte- 

unces  of  ths  properties  immediately  a4joining,  the 

width  sad  lerel  of  the  stroet,"  &0.    Notice  was  giren 

ta  the  OMUxil,  and  plans  were  depoeited.     It  is  stated 

ia  Om  Inll  that  **  shortlx  before  the  month  of  May  " 

(the  puticnlar  date  I  do  not  find)  "  the  pita,  canaed  a 

aotise  in  writing  to  the  dafts.'  ooonoil  of  their  intention 

toemt  sndi  new  bnildings  as  waa  required  bj  the 

SOth  bje-law  to  be  delirered  to  the  snrreyor  of  the 

Mid  oooneil,  or  left  at  bis  office  aa  required  by  the 

bTt-law."    Mow,  the  plana  and  sections  so  left  were 

mtni.    They  showed  not  only,  as  teqnired  by  the 

tfe-law,  the  dimensions  and  particolar  poeition  of 

eiery  |»rt  of  the  new  bnilding,   with   reference  to 

tther  parts  of  the  new  bnilding ;  bnt,  as  mentioned  in 

Um  bye-law,  they  showed  the  position  of  the  front  of 

tlw  bunding  with  refsrence  to  the  adjoining  propertiea. 

On  the  14th  May  the  borongh  snrreyor  mformed  the 

(itL,  "Tonr    plans,  sections  and    particnlan  of  a 

csnier's  warehonae  and  o6Boea  proposed  to  be  erected  in 

Qupel-Iaoe,  for  Mr.  Heniy  Slee,  have  been  Uid  be- 

fcn  the  Bnilding  and  Improrement  Committee  of  the 

omol,  and  that  aaid  committee  has  approved  of  the 

••me."    Now,  whether  the  oommittee  had  or  had  not 

tbt  power  to  approve,  is  a  qnestion  that  mnst  be  dealt 

vitli;  but,  asaoming  for  a  moment  that  they  had  the 

pnnr,  it  ia  said  that  this  approval  was  only  a  qnali- 

M  approval,  and  so  qualified  aa  to  leeerve  in  ezprees 

tans  to  the  conndl  the  power  of  altering  the  line  of 

Ike  lew  building,  with  reference  to  the  position  of  the 

■inet    The  qoesUon  therefore  is,  what,  upon  the 

*Bslnetion  of  the  qnallfieation  annexed  to  the  sp- 

pnval,  had  been    done    with  reference  to  reserving 

>  po««r  to  appro>va  of  the  line  of  the  new  building  with 

'•'ennee  to  the  line  of  the  street    This  note  says  that 

"the  ratification  of  the  approval  of  any  plans  and 

PMicolars  by  the  Building  and  Improvement  CSom- 

■ittts  rafers  only  to  such  matters  and  to  such  parts  of 

"■said  plana  and  particulars  as  are  reqaired-  to  be  set 

Ml,  shown,  or  described  thereon  in  accordance  with 

tie  bjs-Uw."     Mow  it  appears  from  what  I  have  aaid 

tkit  the  bye-law  reqaired  as  one  of  the  particulars  a 

(lu  of  the  line  with  reference  to  the  adjoming  buildings, 

bit  it  ia  said  that  the  worda  of  qualification  are  to 

^  found  in    this    passage :    "  It  will  therefore   be 

nadtntood  that  the  approval  of  the  committee  gives 

»  anthority   whatever  for  the  making  of  any  pro- 

Jttlisn  on  the  front  of  any  building  into  any  street 

^>;«id  the  proper  Une,"  and  so  on ;   "  nor  for  the 

l^xiog  of  any   bnilding  material  on  any  part  of  any 

itnet  or  road,  nor,"  and  here  are  the  material  words, 

"  Bar  (with  reference  to  plans  of  bnildings)  of  any  lines 

"  si^ha  or  causeways  or  streets,  nor  of  the  height  of 

>sy  uw  chimney  propoeed  to  be  built  in  connection 

*^  any    mill,    mannfaotoiy,   or  bnaineas   premises 

^^■iaoevar,  althongh  any  or  all  of  such  matters  may 

^  fiilly  set  forth,  shown,  or  described  in  the  plans, 

*(t>cn  and  notices  deposited  with  and  approved  by 

tte  ommittae."  Mow  that  would  seem  greatly  in  favoor 

«f  the  eonitmetion  of  the  defta. ;  bnt  mark  the  worda 

^  ibibw :  "  Bnt  in  every  case  in  which  such  work, 

■"•lation,  interference,"  &c.,  that  is,  with  the  width 

■f  the  street  or  the  line  of  the  bnilding,  "is  required 

Is  be  done,  separate  snd  specific  notice  thereof  mnst 

^  pvea  to  the  borongh  surveyor,  and  the  consent  or 

riTiiiliriuu  of  the  committee  or  council  obtained  for 

n«y  aodi  yroA."    Now  spedfio  notice,  as  specific  as 

a  plaa  esdld  give,  was  pven  on  the  uppermost  of  the 

I^  deposited  before  me,  which  shows  exactly  the 

^  ia  whidi  tiie  front  of  the  bnilding  was  pro- 


poeed to  be  erected  by  the  |ilt8.  Therefore  it 
seems  to  me  that  this  qnalifleatinn  of  the  approval 
in  no  degree  interfered  with  that  upon  which  the  pita. 
insist,  namely,  that  thur  plan  gave  notice  of,  and 
ahowed  everything  that  was  requred  to  be  submitted 
with  reference  to  the  line  of  the  new  building  for  the 
approbation  of  the  oommittee  or  of  the  conndL  If 
that  is  so,  the  question  is  reduced  to  this,  whether  the 
council  have,  under  the  SSth  secUon  of  the  Act  of 
Parliament,  a  power  reserved  to  them  to  contravene 
any  effect  whioh  may  have  been  given  by  the  approval 
of  the  committee ;  for  that  the  approval  of  the  oom- 
mittee was  given  to  this  line  of  building  under  as 
spedfio  a  notice  as  their  bye-law  and  their  intimation 
of  the  qualification,  which  is  annexed  to  their  approval 
required,  seems  to  me  sufficiently  established.  The 
SSth  sectian  of  Om  Act  of  1858  is  in  these  terms : 
"  When  any  house  or  bnilding  has  been  taken  down 
in  order  to  be  rebuilt  or  altered,  the  local  board  may 
piescribe  the  line  in  which  any  honae  or  building  to  b« 
hereafter  built  shall  be  erected,"  at  the  same  time 
making  compensation,  and  so  on.  The  difficulty  is  in 
recon(^g  the  abeolnte  and  dear  language  of  this 
clause  with  what  is  previously  stated  in  the  84th 
dause ;  bnt  taking  the  two  together,  it  seems  to  me  (as 
my  impression  is,  that  the  34th  section  authorised  the 
local  board  to  make  bye-laws  upon  this  subject),  that 
the  SSth  section  can  only  be  considered  to  apply  to  the 
case  in  which  a  bnilding  has  been  taken  down  without 
any  previous  approval  it  tiie  plan.  I  am  not  aware  of 
any  other  way  of  lecondling  the  two  provisions  ;  be- 
cause, the  other  construction  contended  for  the  defts. 
involves  this,  which,  I  think,  never  can  have  been  in- 
tended by  the  Legislature,  that,  although  a  man's 
plana  and  aeotiona  of  his  bnilding  may  have  been  ap- 
proved of,  it  is  not  until  he  has  actually  taken  down  his 
bnilding,  and  whether  he  has  had  them  approved  of  or 
not,  that  the  question  of  how  it  is  to  be  re-ereoted,  with 
reference  to  the  line  of  the  street,  is  to  be  considered 
and  determined.  It  seems  to  me  reasonably  phun  that, 
if  the  object  of  the  Act  of  Parliament  was  the  improve- 
ment of  the  line  of  street,  it  could  never  have  been 
intended  by  this  section  to  say,  that  althongh  before 
the  bnilding  was  taken  down  plana  and  sections  with 
reference  to  the  line  of  the  bmlding,  as  in  connection 
with  the  line  of  the  adjoining  buildings  and  streets,  had 
been  apfffoved  of,  and  the  owner  of  the  building  took 
it  down  upon  the  faith  of  its  being  erected  in  the  old 
line,  yet,  when  the  bnilding  is  taken  down,  a  new 
power  arises,  and  the  town  conndl  have  the  right  of 
saying,  "  Although  yon  took  it  down,  fairly  expecting 
to  build  it  up  in  the  old  line,  now  arrives  the 
time  when  our  power  comes  into  operation,  sad 
we  will  prohibit  you."  That  seems  to  me  not  a 
leasonable  construction ;  and  it  ia  one  which  the 
court  could  only  adopt  if  it  were  forced  npon  it  by 
dear  and  unqn^fied  language.  The  langnage  of  the 
34th  section,  taken  in  connection  with  the  SSth,  seems 
to  me  to  show  that  there  is  nothing  m  the  SSth 
section  (which  says  nothing  about  plana)  which  is  in- 
tended to  interfen  with  what  haa  been  done  with  reference 
to  the  approbation  of  plana  of  new  buildings  to  be  erected 
in  relation  to  the  line  of  the  street.  At  the  same  time 
it  is  impossible  not  to  see  .that  there  is  very  great 
difficulty  in  the  matter.  The  difficulty  is  illustrated 
by  this,  that  when  the  town  council  nsolved  to  inter- 
fere with  what  the  pits,  were  about  to  do  on  the  &ith 
of  the  approval  of  the  plans,  they  now  admit  they 
entiidy  misunderstood  the  construction  of  the  Act 
of  Parliament,  and  lost  their  way  as  completely  as  they 
say  the  committee  did  when  it  approved  of  these  plans 
and  sections  ;  for  their  notion  waa  that  they  had,  nnder 
the  Lands  Clauses  Act,  a  power  to  purchase  all  that 
piece  of  ground  that  wonld  be  left  between  the  old  line 
of  the  street  and  the  new  line  of  the  £ront  which  they 
insisted  on  the  pits,  erecting;  and  they  gave  notise  fit 
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the  porchiae,  ind  entered  into  other  proceedlngg, 
which  it  is  needless  to  conuder  more  minotel;  now, 
because  it  seems  tp  be  thought  thst  the  view  then 
taken  was  a  mistake,  and  has  been  abandoned  by  the 
defts.  The  qoestion,  then,  resolTes  itself  into  this, 
whether  or  not,  when,  endeaToaring  to  act  in  com- 
pliance with  Acts  of  Parliament  of  raj  difficult  con- 
struction, the  ownen  of  a  manufactoi;  have  deliTered 
plans  for  the  approval  of  a  town  council,  and  the 
conncil  by  their  committee  signify  the  approral  of  thur 
plans,  and  when,  on  the  faith  of  that  approral,  the 
building  is  taken  down,  it  is  competent  to  the  defts. 
to  say:  "Your  plan,  so  far  as  it  relates  to  the 
front  of  your  boilding,  shall  be  entirely  altered,  and 
we  win  require  you  to  set  back  the  front  of  the  build- 
ing to  a  position  entirely  different  fiom  that  indi- 
cated by  your  plan  widi  reference  to  the  adjoining 
buildings  and  the  width  of  the  street?"  I  hare 
already  stated  my  impression  that,  with  reference  to 
the  width  of  the  street  and  the  erection  of  build- 
ings, the  ooonoil  had  power  to  make  bye- laws.  My 
impression  is,  with  reference  to  the  proceedings  ondw 
those  bye-laws,  that  the  pits,  gave  such  notice  as 
was  necessaiy,  not  only  as  to  the  plans  of  the  par- 
ticular parts  of  the  building,  but  as  to  the  position  of 
the  front  of  the  building  with  respect  to  the  line  of 
street ;  that,  under  snch  ctrcnmatances,  the  approval 
(^en  by  the  surveyor,  not  of  the  committee,  but  of  the 
council,  that  is  to  say,  of  the  local  board,  is  one  upon  the 
faith  of  which  they  were  justified  in  their  proceedings, 
and  that  the  defts.  have  no  right  now  to  interfere  after 
that  approval  has  been  given,  and  to  do  anything  in  the 
way  of  threat,  or  pny  act  of  any  kind  whatsoever,  to 
testily  their  disapprovid  of  what  they  formerly  approved, 
or  to  interfere  with  the  pits,  in  re-erecting  tiieir  build- 
ing according  to  the  plan  which  was  approved  with 
reference  to  tiie  line  of  the  street.  It  has  been  argued 
that,  althoiigh  the  defts.  have  insisted  upon  the  line  of 
the  new  bnilding  being  set  back,  they  do  not  threaten 
to  pull  it  down  again  if  the  pits,  should  proceed  to 
bnUd  it ;  that  they  do  not  threaten  to  exact  a  penalty, 
and  the  whole  line  of  their  argument  and  all  that  they 
have  been  struggling  for  in  this  court  is,  their  right  to 
insist  upon  the  pits,  setting  it  back,  whether  they 
have  the  power  to  do  it  or  not.  The  ii^nnction  which 
the  pits,  seek  is,  to  restrain  the  defts.  from  interfering 
in  any  way,  or  exacting  any  penalty ;  and,  in  my  view 
of  the  case,  in  the  present  stage  of  the  litigation,  the 
pits,  are  entitled  to  the  into^erence  of  the  court  to 
prevent  that  apprehended  interference  by  granting  an 
uyonction  according  to  the  prayer  of  the  bill.  There 
it  another  conuderation  to  which  this  court  has  regard 
in  cases  of  this  kind.  The  conrt  Is  always  tender 
of  the  rights  of  individuals  where  the  employment 
of  bodies  of  men  is  concerned,  as  in  the  case  of  manu- 
factories or  businesses  carried  on  by  the  employment 
of  labour.  The  position  of  the  present  pits,  seems  to 
me  eminently  to  require  the  ben^ceat  consideration  of 
the  court.  In  good  faith,  with  an  honesty  which  can- 
not be  impogned,  they  pulled  down  their  building, 
relying  upon  the  approval  of  the  committee,  and 
trusting,  without  the  slightest  doubt,  that  when  they 
had  puUed  it  down  it  would  be  rebuilt  in  the  same  line 
with  reference  to  the  street  as  indicated  in  the  plan 
which  had  been,  approved  by  the  surveyor  of  the  town 
conncil.  If  I  were,  by  teAinng  to  interfere  now,  to 
leave  the  question  in  the  state  in  which  it  would  be 
but  for  the  interference  of  the  court,  what  would  be 
the  present  position  of  the  pits.  ?  Their  manufactory 
would  remain  pulled  down,  although  its  unmediate 
re-erection  is  obviously  required  for  the  purpose  of  con- 
tinuing the  works  and  setting  the  business  going,  which 
they  have  been  for  years  engaged  in  conducting.  So 
that  upon  the  whole,  with  a  full  sense  of  all  the  diffi- 
cultiea  of  the  question,  I  do  not  find  myself  at  liberty 
npon  this  interlocutory  application  to  refuse  the  inter- 


ference of  the  cotirt  by  an  intarlooutory  order,  ud  I 
think  the  proper  order  to  make  is  to  giant  sb  isjuo- 
tion  until  the  hearing  of  the  caoae  te  restrain  the  defts. 
&om  issuing  or  proceeding  &o.  (following  the  tetos  of 
the  prayer  of  the  bill).  Ordeni  ncCT)r<iiy^|. 

Solictors  for  the  pits.,  iSIes  and  Robmian;  for  tba 
deftSM  Torr,  Jmteaag  and  Tagart,  agents  t/tt  &^pitr, 
Bradford. 


OOXTBT  OF  aUEElTS  BBKOH. 

Bepocted  by  John  Tbohtsoii  and  T.  W.  Sunisna,  Eefii. , 
Bantsten-a^Law. 

April  28  <md  Mag  85,  1863. 

Qstms  O.  DBKtBTOH  iJID  ahoibsb. 

Cluareh  eimod—Bigkt  of  posttuum  of  bg  ractor- 

Jwimtbatt. 
AUhongh  M  eoiUemphiim  of  bw  Ike  fnAM  <if  lit 
ctardk,  catd  thar^/bn  that  <if  tha  cimod,  tduek 
Jbrm$  part  of  the  ekmvh,  as  mil  as  tieJntluiU 
of  tin  chnreMgari,  ismtke  rector,  whetier  qiirilaat 
or  lof,  this  abstract  right  carries  mth  ii  no  ri/kl 
of  possession,  the  tatter  beutg  in  the  tnoonieaf,  «ia 
I*  responsible  to  the  ordinary  far  the  oMtratiM 
of  public  vorship.  A  lag  rector,  therrfore  {tkmf^ 
boimd  bg  tke  custom  of  the  realm  to  repair  tkt 
chancel),  has  not  as  against  the  vicar  ang  right  Is 
the  possession  or  control  either  of  tie  6<M^  of  lk( 
chutrA  orqf  the  chanoeL 

The  declaration  stated  that  the  defts.  broke  and 
entered  a  certain  close  of  the  pit,  that  is  to  say,  tin 
chancel  of  the  parish  chuidi  of  the  parish  of  Diztoi, 
in  the  county  of  Monmouth,  and  damaged  and  brDks 
the  door  of  the  said  chancel,  and  took  aw^  the  loA 
fixed  to  the  said  door,  and  aJSzed  another  lock  to  the 
said  door,  and  with  a  key  hicked  the  aaid  laat-nxntioud 
lock. 

Plea  to  the  first  count  of  the  declaration,  except 
as  to  taking  away  the  sud  lock  after  the  same  had 
been  taken  off  &om  the  said  door,  that  before  and  at 
the  time  of  the  committing  of  the  trespaases  beraa 
Justified,  the  said  James  Lister  Oeighton  was  the  vioir 
and  incumbent  and  the  officiating  miniatar  of  the  said 
parish  church  in  the  declaration  mentioned,  and  the 
deft.  James  Davies  was  one  of  the  cborcfawardens  of 
the  said  parish  therein  mentioned ;  and  thai  befoiv  tbe 
committing  of  the  alleged  trespasses  there  was  only 
one  lock  on  the  said  door,  and  only  ooe  key  to  the  uid 
lock,  and  the  pit.  kept  the  said  key  in  her  poesesmon, 
and  with  the  same  locked  and  fastened  the  said  door, 
and,  except  during  the  period  and  between  the  boon 
of  Divine  service  on  Sunday,  kept  the  said  door » 
locked  and  fastened,  and  although  reqaestad  by  the 
sud  deft  James  Lister  Deighton  so  to  do,  wrongfnilj 
and  improperly  refused  to  permit   the    deft.   J.  1* 
Deighton,  as  and  then  being  such  vicar,  iacombent 
and  minister  as  aforeaaid,  to  hav*  A  luy  to  tlM  said 
lock,  and  thereby  prevented  him  from  having  aocecs 
and  egress  to  and  from  the  said  chanoel  throogh  the 
said  door  at  such  reasonable  times  as  he  the  said  J.  U 
Deighton,  as  snch  vicar,   incumbent  and   miniater  u 
aforesaid,  was  entitled  to  have,  and  the  pit  on  several 
occasions  whiUt  the  s^iid  J.  L.  Deighton,  as  such  vieacj 
incumbent  and  minister  as  aforesaid,  was  present  ii 
the  said  chancel  on  Sundays  for  the  purpoaa  of  pe^ 
forming  Divine  service  therein,  and  during  the  odebra' 
lion  of  Divine  service  on  Sundays  in    the  said  parisi 
church,  against  the  consent  and  will  of  the  aaid  J.  h 
Deighton,  as  such  vicar,  incumbent  and  minister,  ani 
of    the  said  James  Davies   as   such    churchwardei 
wrongfully  and   improperly   opened   and    kept    opei 
the   said    door  of    the    said   chancel,    to    the   g:rei 
annoyance,   nuisance  and   disturbance    of    the   defki 
and     others,     memben    of    the    congregation   the 
assembled  in  the  said  parish  church  for  the  oeUbratit 
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d  DMm  tamt,  and  (gainst  sadi  oonseat  and  will  u 
iforwiil,  nfoaed  to  allow  th*  aud  door  to  b«  datad, 
tai  prermted  Aa  aame  from  bong  oloaad ;  whenfore  the 
laid  J.  L.  Dtigfaton,  aa  and  then  being  snch  Tioar,  incnm- 
btnt  ud  miniiter,  and  the  said  James  Daries  bj  his 
enDmaad,  in  erder  that  the  ttii  J,  L.  Deighton,  as  and 
king  moh  Ticar,  inoombent  and  miniater  as  afoiesud, 
migfat  hare  at  all  reasonable  times  aooeas  and  egress  to 
ad  from  the  said  ehanoel  through  the  stud  door,   and 
keiue  he  oould  not  otherwise  liaTe  Die  same,  and  in 
ofdar  to  prerent  a  repetition  of  the  said  offence   and 
mKogdiiot  of  the  pit  during  the  celebration  of  Divine 
Mnriee  ooSoodajt  in  the  said  ohuroh  and  chancel,  did, 
n  it  was  rMsooabl*  and  neseasaiy  to  do  for  the  pnr- 
poMS  aforauid,  take  off  the  s^  kdc,  and  beeanse 
it  wu  naceasarj  that  the  sud  door  riioold  be  fastened 
It  noh  times  as  it  was  reaaooable  and  proper  to  fasten 
tlH  lame^  did  also  affix  npoo  tlM  same  the  said  other 
lode  in  the  first  ooont  mentiooed.    And  the  deits.  then 
cosed  two  keys  to  be  made  to  the  said  last-mentioned 
M;  one  to  be,  and  the  same  waa,  retained  b;  the  deft. 
J.  L  Deighton,  as  sach  Tioar  and  Inoombent  as  afore- 
Mid,  and  the  Otbtt  the  dafts.  were  always  and  still  are 
taij  and  willing  to  delirer  to  the  plu,  if  she  woold 
Mopt  and  receive  the  same,  as  the  pit  had  notice,  and 
tiM  defts.,  in  and  abont  the  premises,  did  to  a  small 
md  reasonable  extent  commit  the  said  snpposed  tiea- 
pnne  to  which   this  plea  ia  pleaded,  doug  no  on- 
ueeeMiy  damage  in  that  behalf. 
To  this  plea  the  pit  demurred. 
There  were  two  other  connts  in  the  deohuration,  for 
eooToiioo  and  detention  of  the  pit's  lock ;  to  which 
tie  defts.  pud  20*.  into  court  in  full  satisfaction. 

Uuk,  Q.  C.  (^Bridge  with  him)  appeared  for  the 
(It 

/S^won,  Q.  C.  (_Btntfbrd  with  him)  appeared  for 
4edefta. 
The  following  aathoritieB  were  dted : — 
/«M»  ▼.  Bai$,  2  Yo.  &  J.  26S ; 
Cl^bnl  r.  Widti,  1  B.  ft  Aid.  498 ; 
Dmws  ▼.  Patlaf,  16  Q.  B.  276; 
CiiD.  D^.  C.  14  ; 
1  Bla.  Com.  388  i 
Otipp'a  Keo.  La.  403,  409; 
1  Gib.  Codaz,  199 ; 
Brnn'a  Boo.  La.  350,  364 ; 
Bulwer  ▼.  Bubeer,  3  B.  &  Aid.  470 ; 
£  V.  Hiebman,  2  East  P.  C.  593; 
Ktk  T.  Buthitdl,  4  Hagg.  164  ; 
Jaua  X.  at^Je,  3  Phill.  167 ; 
BedtwUk  T.  Baring,  I  B.  &Ald.  508; 
C«s  T.  AftOhem,  3  Hagg.  169. 
Tit  argnmenta  anfficiently  appear  in  the  judgment 

CSur.  ado.  mJt 
Mag  25. — CSocKBUBV,  0.  J. — ^Thia  was  an  axstion 
<f  treapaaa  broo^t  by  the  pit,  as  lay  rector  of  the 
pnk  of  Oixton,  in  the  county  of  Monmouth,  against 
tU  defta.,  the  Ticar  and  ehurdiwardens  of  the  parish, 
^  tsldng  off  the  lock  of  a  door  leading  into  the 
dmeel  m  the  parish  churah,  the  pit  claiming  aa  lay 
xeter,  aad  wiUioat  alleging  any  special  title  to  the 
PWMMD  and  oontrol  of  the  chancel,  subject  to  its 
>■  aad  application  to  the  purposes  of  Divine  worship, 
<ad  tha  qoeation  submitted  to  us  waa,  whether  the  lay 
«>tw,  or  the  vioar  and  churchwardens,  were  entitled 
^  tks  pawasairm  and  control  of  the  ohancel,  and  con- 
ai|i— lly  to  the  control  of  this  door,  as  welt  aa  to 
^  naaaa  of  aooass  which  it  afforded  ?  On  the  argn- 
i>Bt  tba  eaaa  for  the  pit  was  put  on  two  grounds.  It 
^  Ultsu  Jad  that  the  freehold  of  a  church  being 
B  tta  raotoT,  the  right  of  posaessiou  followed  ; 
I'd.  eaaaaqnently  that,  aa  against  a  rector,  evsn  the 
oaartaBt  aoiiuater  would  have  no  right  at  com- 
>■  law  ta  Um  possession  of  the  churah,  even  for 
Cm  nisi  111  puiiKiia  to  which  it  is  appropriated,  such 
«•  WiafcapaUa  of  being  enforced  in  the  spiritual  court 


alone;  that  conseqnenUy  a  rector  has  alone  the  right  to 
the  oontrol  of  the  doors  of  the  edifloe,  and  is  bound  to 
open  them  only  so  far  aa  necessity  might  reqmre  or  his 
own  discretion  might  suggest ;  and  whence  it  would 
follow  that  the  minister  and  churchwardens  would  be 
guilty  of  trespass  if,  against  the  will  of  the  rector, 
they  forced  open  a  door  of  the  church  even  for  the 
purposes  of  ministration.  Secondly,  if  this  pontiou 
should  be  fbnnd  nntenabla  aa  regards  the  whole  body 
of  the  edifice,  it  was  contended  that  at  all  events  the 
chancel  was  pecnliarly  appropriated  to  the  rector,  and 
that,  subject  to  its  use  in  the  administration  of  the 
Holy  Communion  and  the  celebration  of  marriage, 
the  possession  of  this  part  of  the  chnndi  most  be 
taken  to  belong  exclusively  to  him.  We  are  of  opinion 
that  neitlier  of  these  positions  is  tenable,  and  that  a 
lay  rector  has  not,  as  against  the  vioar,  any  right  to 
the  possession  or  control  either  of  tha  body  of  the 
chnreh  or  of  the  chancel.  It  is  no  doubt  true  that, 
in  contemplation  of  law,  the  freehold  of  the  church, 
and  therefore  that  of  the  chancel,  which  forms  part  of 
the  church,  as  well  as  the  freehold  of  the  churdiyard, 
is  In  the  rector,  whether  spiritual  or  lay ;  but  this 
marked  and  abstract  right  carries  with  it  in  our 
judgment  no  right  of  possession,  the  latter  being 
in  the  iocnmbent,  who  is  responsible  to  the 
ordinary  for  the  celebration  of  public  worship.  Where 
there  is  a  spiritual  rector  he  has  when  inducted  the 
corporal  possession  of  the  church  for  the*  use  of  the 
parishioners,  subject  to  the  control  of  the  ordinary. 
When  there  is  no  spiritual  rector  the  vicar  or  the  per- 
petual curate  has,  upon  induction,  the  like  possession 
for  the  like  pnrpoaea.  See  Jones  and  ElHt,  2  You.  & 
Jervis,  265.  In  the  case  of  R.  S.  Hickman,  2 
East's  Pleas  of  the  Crown,  593,  the  prisoner  waa  held 
to  have  been  properly  eonrioted  of  stealing  lead  from  a 
church  on  a  connt  which  laid  the  property  in  the  vicar. 
If  the  lay  impropriator,  by  the  men  fact  of  being  so, 
has  not  only  the  freehold  ef  the  church,  but  the 
possession  as  incident  to  the  freehold,  that  conviction 
would  have  been  improper.  Independentiy  of  these 
authorities,  when  it  is  borne  in  mind  that  churohea  in 
their  origin  were  dedicated,  by  those  who  erected  them 
and  gave  the  sites  on  which  they  were  built,  for  the 
purposes  of  religion  and  the  worship  of  God,  it  would 
obrionsly  be  inconsistent  vrith  the  object  for  which 
they  were  established  to  hold  that  in  the  case  of  a  lay 
impropriation  the  right  of  possession  followed  the  free- 
hold which  in  contemplation  of  law  is  in  the  rector. 
It  seems  to  ns,  therefore,  that  the  position  that  a 
lay  rector  has,  as  against  the  vicar,  a  light  to  the  pea- 
session  of  the  church,  is  one  that  cannot  be  sustained. 
We  are  eqnaHy  of  opinion  that,  in  this  respect,  then 
a  no  distinction  between  the  body  of  the  church  and 
the  chancel.  In  the  case  of  Clifford  v.  Wida,  I  B. 
&  A.  507,  Holroyd,  J.  says,  the  rector  has  the  free- 
hold in  the  chancel  in  the  same  manner  as  he  has  in 
the  church  and  churchyard,  and  we  an  of  opinion 
that  a  rector  has  no  mora  right  or  interest  in  the 
chancel  than  he  has  in  any  part  of  the  church.  The 
nation  that  the  chancel  is  part  of  the  rector's  glebe, 
though  entertained  by  Lord  Coke,  is  now  exploded.  It 
is  true  that  the  rector  is  bound  to  repair  the  chancel ; 
but  this  arises,  not  from  bis  having  any  peculiar  pro- 
perty or  interest  thenin,  but  by  the  custom  of  the 
realm:  (Coro.Dig."Eglise''0.2.)  Probably  this  custom 
had  its  origin  in  the  fact  that  the  nave  or  body  of  the 
ohuroh  was  appropriated  to  the  parishioners,  while  the 
chancel  waa  appropriated  to  the  performance  of  the 
holy  offiees  and  the  seats  of  the  ministers.  Originally, 
repairs  both  of  nave  and  chancel  wen  defrayed  out 
of  the  tithes  ;  but  in  process  of  time  the  clergy 
anooeeded  in  Indnoing  the  laity  to  take  npon  them  u« 
burden  of  repairing  that  portion  of  the  ohuroh  which 
was  allotted  to  them.  To  induce  them  to  undertake  to 
npur  the  ohiacel  in  which  the  olargy  and  their 
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■aiisUnts  had  their  pUoM  would  of  ooane  hsre  baen  a 
matter  of  mneh  greater  difflcnltj ;  moreoTer  the  liability 
of  the  rector  to  repair  the  chancel  ia  not  unirersal.  It 
!■  Mud  that  where  there  are  both  rector  and  vicar  io  the 
tame  chorch  they  shall,  there  being  no  costom  to  the 
oontraiy,  contribute  to  the  repair  of  the  ohanoel  in 
proportion  to  thdr  benefice  (Bogers'  Eodeaiastical 
Law,  159,  citing  linden,  253);  or  if  there  be  a  per- 
petnal  ricar  the  repairs  may  be  cast  upon  him :  (Com. 
big. ''  Eglise,"  0.  3.)  Nor  does  the  general  right  of  a 
rector  to  have  a  pew  in  the  chancel  carry  with  it  any 
further  consequence  as  relates  to  any  peonliar  right  or 
interest  in  that  part  of  the  church.  Originally  vicars 
had  the  like  right.  "The  right  of  a  seat  in  the 
chaned,"  says  Bunt's  Ecolesiattiul  Law,  tit.  "  Church" 
13, "  was  originally  in  every  vicar."  Further  on  he  says: 
"  It  is  a  very  groundless  nation  with  impropriators  that 
they  have  the  same  right  in  the  great  chancel  that  a 
nobleman  hath  in  a  lesser.  These  lesser  chancels  are 
snppos^  by  lawyers  to  have  been  erected  for  the  sole 
OM  of  these  noble  persons ;  whereas  it  is  dear  the 
great  obanoeb  were  originally  for  the  use  of  dernr  and 
people,  but  especially  for  the  celebration  of  the 
Endiarist  and  other  pnblic  offices  of  religion  there  to 
be  performed  by  the  curate  and  his  assistants.  That 
the  persons  repairing  these  great  chancels  doth  not  at 
all  prove  their  sole  right  to  them  ;  for  they  were 
botmd  originally  to  repair  the  church  as  well  as  the 
chaned,  and  of  common  right  the  repairs  of  the 
chnrch  are  still  in  the  paiaon  ;  it  is  custom  only 
ettes  them  of  this  burden.  The  ordinary  hath  no 
power  to  order  morning  or  evening  prayer  to  be  said  in 
noblemen's  chancels  ;  but  he  can  order  them  to  be 
said  in  the  great  chancel."  There  appears  to  be  no 
doubt  that  the  jnrisdiotioD  of  the  ordinary  for  the 
benefit  of  the  parishioDers  extends  to  the  chancel  as 
well  as  the  church.  Gibson  says,  "  that  the  seats  in 
the  chancel  are  under  the  dispontiou  of  the  ordinary 
in  like  manner  as  those  in  the  body  of  the  church," 
which,  he  says,  "  needs  only  to  b«  mentioned,  be- 
OMise  there  can  be  no  real  ground  for  exempting  it 
tnm  the  power  of  the  ordinary,  sinoe  the  freehold 
of  the  ohonih  is  as  much  in  the  parson  as  the  freehold 
of  the  chancel ;  but  this  hinders  not  the  authority  of 
the  ordinary  in  the  chnrch,  and  therefore  not  in  the 
ohanod:"  (Cod.  Jur.  Eod.  AngL  226.)  In  CKford 
T.  Wida,  Bayley,  J.  says,  "  The  ^eral  rule  is,  that 
the  rector  ia  entitled  to  the  prmdpal  pew  in  the 
church ;  but  that  the  ordinary  may  grant  permisdon 
to  other  persons  to  have  pews  there."  Mr.  Rogers,  in 
his  worii  on  EcoL  Law,  tit.  "  Church,"  p.  187,  says ; 
"  It  seems  to  be  now  generally  conddered  that  the 
jurisdiction  of  the  ordinaiy  extends  to  the  chancel  as 
well  as  to  the  other  parts  of  the  church.  The  drcum- 
stance  that  the  freehold  is  in  the  rector  would  equally 
be  aa  objection  to  the  power  of  the  ordinary  over  the 
other  parts  ;  for  the  freebdd  of  the  whole  is  in  the 
rector,  ndtber  does  the  circumstance  of  his  being  bound 
to  repair  affect  the  question,  for  be  is  bound  to  repair 
the  ohancel  of  common  right,  as  the  parishioners  are 
bound  of  oommon  right  to  repair  the  nave  of  the 
dinrdi;  but  that  gives  them  no  right  to  dispose  of 
seats  in  the  uave,  nor  in  any  way  oust  the  iniisdiction 
of  the  ordinaiy."  In  Sieh  v.  BuiktU,  4  Hag.  164,  it 
was  held  that  the  lay  rector  is  not  entitled  as  of  right 
to  make  a  vault  or  affix  tablets  in  the  chancel  without 
leave  of  the  ordinary,  nor  is  he  entitled  to  a  faculty  for 
such  purposes,  without  laying  before  the  ordinary  the 
particulars,  so  as  to  satisfy  him  that  the  tablets  or 
vanlta  will  not  interrapt  the  parishioners  in  the  use 
and  enjoyment  of  the  chanceL  In  giving  judgment. 
Sir  J.  Micholl  observed :  "  Though  the  freehold  of  the 
obtDoel  may  be  in  the  rector,  lay  or  spiritual,  as  by  a 
sort  of  legal  fiction  the  freehold  of  the  ohnreh  is  in 
the  incumbent,  and  though  the  burden  of  repdring  the 
eliMiod  may  rest  on  snob  rector,  yet  the  use  of  it 


belongs  to  the  parishUmers  for  the  decent  end  caD> 
venient  odebratiott  of  the  Holy  Communion  and  tbi 
solemnisation  of  marriage,  and  by  the  Rabrio,  thai 
portion  of  the  Communion  Service  whidi  fbims  a  put 
of  the  morning  service,  is  directed  to  be  lesd  {rem  tbe 
commimion-table,  which  is  appointed  to  stand  in  tbe 
body  of  the  diurch,  or  in  the  chaned."    In  tbe  esse  iif 
JarreU  v.  Stttle,  which  was  a  suit  instituted  in  the 
Arches  Court  of  Canterbury  by  a  vicar  against  Ike 
lessee  of  the  great  tithes,  for  having  forced  open  Uu 
door  of  the  chanod,  on  which  the  vicar  bad  placed  t 
lock,  and  pulled  down  part  of  two  pews,  with  a  view 
to   the  erection  of  new  ones.   Sir  Jdin   KiehoU,  in 
giving  judgment,  said,  that  "  all  persons  ought  to  m- 
derstand  that  the  sacred  edifice  of  the  diurch  is  under 
the  protection  of  the  ecdedsstical  laws  as  administend 
in  the  ecdesiasticd  courts ;  that  the  possession  of  the 
church  is  io  the  minister  and  the  churohwardeos,  and 
that  no  person  has  a  rig^t  to  enter  it  when  it  is  not 
open  for  Divine  service,  except  by  their  permiioon.''  It 
evidently  did  not  occor  to  the  mind  of  the  lesnud 
judge  to  doubt  that  the  vicar  was  entitled  to  the  pos- 
seadon  of  the  chancel,  or  that  the  suit  was  rightly 
instituted   by  him.      On  these  groonds  we  are  of 
opinion  that  our  judgment  should  be  for  the  defta. 
Jtuigmmtfor  Oe  d^ 


Wedaath^,  June  10,  1863. 

Rbo.  v.  Joms. 

Corporatioit— Charter  of— Quo  mtmmto. 

The  court  will  not  grant  a  quo  toammto  vtforma&m 

agaaut  an  indimdual  to  try  the  legiUUti  of  a  charto' 

of  numicipal  ineorporation. 

Uuh,  Q.C.  moved  for  a  role  calling  upon  aHr. 
Jones  to  show  cause  why  a  quo  warranto  infbrmatioD 
should  not  be  filed  agdnst  him  for  exercising  the  oScf 
of  Mayor  of  the  borough  of  Aberavtm,  Olamoigaashite. 
It  appeared  that  a  charter  of  incorporation  had  been 
granted  to  the  town  of  Aberaven  by  the  Crown  under 
the  provisions  of  the  7  WUI.  4  &  1  Vict.  o.  78,  a.  49, 
which  enacts  that  if  the  inhabitant  householders  of 
any  town  or  borough  in  England  or  Wdes  shall 
petition  his  Majesty  to  grant  to  tbem  a  charter  of 
moorparaUon,  it  sbdl  be  lawful  for  his  Hiyeety,  by  any 
such  charter,  if  be  shall  think  fit  by  the  advice  of  bii 
Privy  Council  to  grant  the  same,  to  extend  to  tbe 
inhabitants  of  any  such  town  or  borough  within  At 
district  to  be  set  forth  in  such  charter  all  the  powtn 
and  providons  of  tbe  add  Act,"  &o.  It  further 
appeared  that  in  the  town  of  Aberavon  there  were  i 
great  many  compound  boaseholders  whose  landlonii 
pud  the  rates,  and  it  was  asserted  that  if  the  votes  of 
these  compound  householders  were  to  be  computed  •• 
"inhabitant  bonseholders,"  there  was  a  majority 
agunst  the  charter,  but  if  ihey  were  not  to  be  compnted, 
the  majority  was  the  other  way.  The  same  appUed 
to  the  acceptance  of  the  charter. 

Luth  now  contended  that  the  diartar  was  bad,  is 
havmg  been  granted  not  upon  the  petition  of  the 
minority  of  the  inhabitant  honsehddecs,  and  that  Mr. 
Jones,  who  was  dected  mayor,  had  no  title  to  sndi  an 
ofibse.  He  admitted  Uiat  Rtg.  v.  Taglor,  11  A.  &  £■ 
949,  was  an  authority  somewhat  against  him,  but  in 
that  ease  tbe  pnoaedings  were  against  a  coroner, 
whilst  here  it  ia  against  the  head  of  the  corporatiog, 
and  is,  monovar,  directed  to  the  question  of  wfaetb* 
or  not  the  cbsrter  hss  been  scoepted  by  the  inhabitants: 
(AaOer  v.  Chapman,  8  M.  &  W.  1.)  [Cbomftos,  i. 
— It  is  the  same  practical  question,  nundy,  wtMjtlxt 
or  not  the  charter  is  valid?]  In  the  oaie  of  Uofi 
V.  The  Qitetn,  31  L.  J.  209,  Q.  B.,  a  ^pto  warranto 
injunction  was  granted.  [Cookbcbb,  C.J. — There 
there  was  no  pretence  for  saying  that  there  was  any 
existing  oorpontioo.    The  proper  mode  of  nptsling  a 
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Q.B.] 


Beo.  r.  SnxFsoii.    Bio.  v.  Peak— Mathkw  v.  Wabdlkt. 


[C.  B. 


ikiltar  k  by  «ci  Ja.'\    It  would  be  much  mora  con- 
noitnt  to  tiythi  right  hj  ■  quo  varmnto  infoniMlian. 
ITcMjr,  who  appmred  to  (bow  cmim  in  the  &nt 
iMtaiMk  wu  not  nllod  npon. 

OocKBum,  CJ. — Ton  are  ntlting  to  npcal  a 
ibiter  not  in  a  qoottion  diraetod  to  the  charter,  bat  in 
aproeeedinx  igriaat  an  indiridnaL  li,  indeed,  thii 
wae  a  ditpiite  between  tndiridnab  aa  to  the  Cm  of 
ttm  it  weoU  beotberwiee. 

Cbokptmi,  J. — Thia  is  a  Jtrj  different  eaie  to 
lie  Mb  earn  {Uoifi  r.  TU  Qutit),  where  a  party  Mt 
"  op  aa  major  witbont  any  teal  pretence. 

Unit  rtfiuti. 


Tmaia^,  Jwt*  93,  1663. 

Bbo.  o.SnMpaoii. 

Bco.  e.  Pkax. 

r  emiieliam     Claim  of  ryK— 84  #  S5  Viet. 

c  96,  a.  94. 

Vim  apsii  tk»  htarmg  bjfjiuticet^an  mformaliom,  a 


ft^  ^  tktf  determim  liat  it  it  not  to  madi,  tAii 

enrf  wiBrfoww  tkeir  detemwHtfuw  andovtrrvle 

it  if  cnaM  to  e^poa  iiuugieiaiU  fromdi. 

Tbtee  wen  mles  to  qoash  two  oonriotiona  against 

tke  adore  defta.  for  attempting  to  take  and  destroy 

U  in  a  liver  in  whioh  the  proeecntor  had  a  prirste 

lifhter  fishery,  oontraiy  to  aeot.  94  of  the  24  tt  83 

Viet.  e.  96.  *■ 

It  appealed  that  the  proseeotor  cUimed  to  hare  a 
flints  ri^t  of  fiabery  in  a  part  of  the  rWer 'IVaTeney, 
iBd  the  two  defta.  hsTing  been  fonnd  nsing  liets  for 
ttspnrpoee  of  taking  fish  therein,  tbey  were  aroeeeded 
•paut  nodar  th«  tmfpAng  section.  When  before  the 
jatioes  tbey  art  np  tbtt  tbe  river  in  qoestion  was,  at 
tke  ^aoe  wbeia  they  were  fonnd,  a  tidal  navigable 
linr,  m  wUdi  tbey  iud  a  right  to  fish,  and  they  gave 
tndaaoe  by  two  witnesses  of  the  exercise  of  ttut  right  for 
"■y  yean  without  being  prevented.  The  proeecntor 
<■  the  ether  baad,  gave  evidence  of  bis  right,  and  that 
b  had  ezerdaed  it  by  prohibiting  persons  fiom  fishing, 
>ad  giving  public  notice  thereof.  The  jnstiees  were  of 
*psi<n  tfaat  the  cUim  of  right  set  np  by  the  defta.  was 
M  ifdJUe,  and  convicted  them. 

BUwar  now  appeared  in  support  of  the  conviction, 
^■d  esBteodrd  tliiu,  to  onst  the  jnriadiction  of  the 
JMtiors  tlio  clum  of  right  must  be  a  reasonable  one, 
«d  be  nade  homa  JU»,  and  that  of  this  the  magis- 
tntas  an  tb*  jadges,  and  that  this  court  will  not 
HMere  with  tbeir  decision  npon  that  point : 

OmnoeS  ▼.  afotderi,  33  L.  J.  36,  M.  0.;  7 

L.T.  Bep.N.8.356; 
Iml  T.  Vint,  SO  L.  J.  807,  U.  0. 
[VsoKmaH,  J.— Tiie  question  is,  wu  there  a  bond 
fit  daim  of  right?  The  jnsticee  certainly  say  there 
vssaet.]  That  was  for  the  jnstioes  to  determine. 
(CtOMPimr,  J. — ^Not  quite  so ;  tlie  caso  mnst  be  snob 
**  to  warrant  that  opinion.  The  real  qnestion  is,  was 
A(n  svidcon  fairly  befbre  them  that  the  claim  set 
■P  by  tbe  deft,  was  a  reasonable  one?  If  it  is 
■•nly  an  idle  ebim,  as  where  the  deft,  says,  "  Yon 
<an  Isnre  no  right,  bManse  this  is  a  tidal  river,"  that 
*«ld  be  inoaory;  becanse,  although  it  is  a  tidal 
■iter,  the  proeecutor  may  have  a  private  right  of 
teaiy.  Bint  bere  there  seems  to  be  a  bon&  Jidt 
■SMliuu,  aooompanied  by  reasonable  evidence.  H. 
Uk^  (or  the  defts.,  referred  to  Carter  v.  Murcot, 
4  tor.  9169,  which  he  said  was  cited  before  the 
JMisea  bele«r.}  If  parties  can  onst  the  jnrisdietion 
rf  tk*  jartkea  by  a  mere  chiim  of  right,  an  owner  msy 
[Mas.  Cas.— Vol.  U.] 


never  be  able  to  enforce  his  rights.  [Wiohtmab,  J.— 
He  may  enforce  his  right  by  sction,  and  than  it  can 
no  longer  be  onestioned.] 

H.  Lloyd,  im  the  defU.,  was  not  called  npon. 

WioRTXAs,  J.— The  question  is,  whether  or  not  tha 
justices  had  jurisdiction  to  determine  the  information 
notwithstaoding  the  dafta.  set  op  •  elsim  of  right  ? 
It  appean  that  npon  the  hearing  tbey  diapoted  this 
joriauotion,  partly  by  denving  the  proeecntcre  right  of 
fisheiT  and  partly  by  setting  np  a  right  in  themselves. 
Now  it  isdsar  that  if  they  est  np  a  bcm&  fUk  elum  of 
right,  than  the  jurisdiction  of  Iha  justices  wsa  ousted. 
Then  mnst,  no  donbt,  be  soma  show  of  resson  in  the 
chum,  aa  waa  aaid  by  the  Lord  Chief  Jnstiae  in  Cor»- 
teeff  T.  Sarndgrt,  and  it  must  be  something  mon  thaa 
•  ban  assertion.  In  the  preeent  ease  the  ri^t  set  np 
In  the  prosecutor  is  sgainst  the  oommon  law  li^t, 
althon^  undoubtedly  it  may  be  maintained,  and  in 
many^  the  cases  in  which  the  eUim  of  thedefte.  hen 
been  disallowed,  it  has  appeared  that  the  daim  baa 
been  in  oppotittsn  to  socfa  oommon  right,  sa  when  in 
the  caae  of  a  man  claiming  a  common  right  for  all 
persona  to  sport  over  another  man's  land.  Hare  tha 
daim  ia  to  fish  in  a  tidal  navigable  river,  and  for 
which  then  is  some  evidence  of  user  for  a  groat  many 
years.  Mow  the  jnatiosa  have  said  that  thia  waa  not  • 
boniJU*  daim ;  but,  as  fsr  ss  it  is  poasible  for  a  slaira 
to  be  htm&Jlit,  this  appean  to  be  sncb,  and  indeed,  if 
it  be  not,  I  do  not  sse  what  sort  of  claim  msy  not  be 
trsated  ss  not  being  a  hatifidt  one.  Whether  or  not 
it  can  be  ultlmatdy  maintained  ia  altogether  another 
nutter.    The  oonvictiona  therefon  must  be  quaahed. 

Cnoxpioa  and  Blaokbvbh,  JJ.  deUvered  similar 
jndgmaata.  CoanieltMu  quathtd. 


OOTJBT  OF  COXMOV  BBVOH. 

Bapotted  by  Dinai.  TnoiMS  Kv«n  and  W.  ilao,  Esqis., 
]SaiTMen«».Uw. 

Jf0Mi9,/iM<8.1863. 

MaTHEW  ».  WABDI.BT. 

Cnis    rreyoss  in  purtuit  <(f—l  4  9  WSL  4,  e.  39. 
Whtrt  tit  opf.  a»d  tmothtr  man  mrs  seat  tbmdi»^ 

om  a  Ughng  ami  looking  Arougk  a  hob  im  a  kedge, 

noOHteltt  toimff  near,  md  a  gim  mu  heard  to  6a 

jfnd^  ami  a  dtadpartiidgt  rteea^  killed  loae  found 

intki  adfoining  JIM  wilkin  eigiitiM  fordt  ^  tkt 

fnee: 
Bold,  tkit  ike  sKwufrates  vers  rigit  in  eonvieting 

Urn  fitr  wdaiefiUg  oawmittiag  a  tripait  on  tht 

Ughpof  in  furttat  nfgame. 

Thia  waa  a  case  stated  under  the  80  &  81  Vict.  e. 
43,  for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  questions  of  law  as  hereinafter  stated. 

At  the  petty  sessions  bolden  at  Woodbridge  in  tb* 
county  of  Sufiblk,  on  the  IStb  Jan.  1863,  an  infor- 
mation prefened  by  Jamee  Wardlay  againet  Stephen 
Mayhew,  under  sect.  30  of  the  Act  of  I  &  3  WUL  4, 
e.  38,  was  heard  and  determined,  end  upon  such  hear- 
ing tha  deft,  waa  oonricted,  against  which  conviction 
he  appealed. 

The  following  i*  the  case  as  stated  for  the  opinkw 
of  the  court : — 

That  on  the  day  and  at  the  place  allied,  the 
deft,  and  another  man  (who  was  subsequently  con- 
victed of  a  similar  oSence,  and  whose  case  is  to  be 
governed  by  the  present)  weie  about  half-past  seven 
in  the  monUng  (being  daytime  under  the  34th  section) 
standing  dose  togetiier  on  the  highway  looking  through 
a  fence  into  a  meadow  occupied  by  Mr.  W.  Hate, 
adjoining  the  highway;  that  a  report  of  a  gun  waa 
iKMrd;  only  one  nport  wu  heard  by  any  one  of 
the  witnesses;  no  other  person  waa  seen  nesrtbespot ; 
tbatKwitness  namedSavagetrenttowacdsthem,  and  they 
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LAUBE^ica  f>.  Todd. 


[aB. 


both  ran  awajr  together  towards  Ur.  Cockrell's  yard. 
ITo  gan  wu  seen,  bat  Savage  stated  that  he  was  sare 
it  was  fired  hj  one  of  the  two  men.  Within  a  few 
minntes  after  tiis  gan  was  fired  a  boy  picked  up  a  p«rt- 
lidge  qoite  warm  in  the  meadow  within  eighteen  yards  of 
'the  fenoe  where  the  men  had  been  standing.  That 
WTiiliam  Reere,  who  was  in  Mr.  Cockrell's  yud,  heard 
the  report  of  a  gan,  and  shortly  afterwards  two  men 
jnet  him  (Stephen  May  hew  was  one),  and  Msyhew  then 
aaid  to  Walter  Reeve  (another  witness),  "  If  yoa  see  any 
xme  ask  aboat  ns,  don't  yoa  know  anything."  On  the 
part  of  the  deft  it  was  contended  that  the  infonoant 
proTedno  oS'encewhich  was  cognisable  by  law ;  that  there 
«oald  be  no  trespass  on  the  highway  in  search  of  gams ; 
that  if  a  trespass  at  all  the  trespass  onght  to  tjare 
been  alleged  as  being  upon  the  mesdoW ;  that  the  two 
men  onght  to  have  been  charged  as  committing  a  joint 
otTeocs;  that  as  they  were  charged  separately  it  was 
taeceasary  to  prove  that  one  of  then  fired  the  gun,  and 
that  the  other  donld  not  then  be  convicted.  And 
'whereaa  upon  the  said  bearing  the  Jastices  were  of 
opinion  that  the  deft  was  upon  the  highway  in 
iiearcb  of  game  within  the  meaning  of  the  statnte,  and 
gna  judgment  against  the  deft,  as  aforesaid,  and 
therefore  the  judgment  of  this  court  was  required  as  to 
whether  the  justices  were  right  in  point  of  law  in  their 
decision. 

Marhby  appeared  in  inpport  of  the  coaTlction,  and 
<>ted  Btg.  T.  Phtt. 

No  connsel  appeared  for  the  app. 

Ebl^  C.  J. — I  am  of  opinion  that  the  convicUon 
^onld  be  affirmed.  Two  ^aesUons  of  law  arise  apon 
the  facts  stated.  First,  was  the  app.  guilty  of 
trespass  in  being  on  the  highway  at  the  time  the 
partridge  was  shot?  As  to  this  point,  I  think  he 
«if)oyed  an  easemuit  in  the  soil  (^  the  highway  for 
lawful  pnrpoees  only,  and  when  he  used  it  for  the 
porpoM  of  game  he  became  a  trespasnr.  Secondly, 
^as  there  suiBdent  evidence  npon  which  the  app. 
«aght  to  have  been  oonvicted  ?  I  am  of  opinion  that 
thmwas  eridenea  that  the  app.  mi  fwith  others) 
with  the  joint  and  common  ptirpose  of  killing  game, 
•ad  that  game  was  killed ;  and  that  being  so,  be  is 
^ble. 

WiLLtaxs  and  Willes,  JJ.  concurred. 

Bti,is,  J. — I  concur  in  this  conitmction  of  a  penal 
ata^ute,  as  I  feel  bound  by  authority ;  bat  I  do  so  with 
nluctance.  Conviclim  (ffinntd. 


Lavbidicb  0.  Todd. 
Jfoifer  and  tenaU — Conmdibn  of  workmen  far  immi- 

fdfimni  cf  coaAwO— 4  Qaa.  4,  e.  34,  t.  3. 
A  tkilled  vorkman  toho  hat  intend  into  a  contraet 
for  anoAer  by  the  Urmt  of  which  the  rttattonthip  of 
maittr  and  servaal  it  not  to  be  pnjudiatd,  it  IMU, 
wukr  the  above  ttatule,  to  be  convicted  for  having 
tha  tervlce,    mlhout  permiiiion  of  the   matter, 
l^bra  the  work  eonlraeted  to  be  done  it  completed. 
This  was  a  case  stated  by  the  stipendisry  ma^tratea 
«f  Urcrpool  for  the  opinion  of  the  court  under  20  k 
i\  Viet  0.  43. 

The  app.  laid  an  informaUon  and  complaint  under 
Oe  3rd  section  of  4  Oeo.  4,  c.  34,  against  the  resp.,  for 
onlawfully  abgenting  himtelf  from  hia  service.  The 
contract  was  made  between  the  app.,  who  was  an  iron 
Shipbuilder,  and  the  reap,  with  sis  other  penoos,  all  of 
whom  were  ironsmiths  and  skilled  handicraftsmen,  and 
was  to  the  followiog  ({bet : 

That  Hugh  U.  I^nreoce  shall  employ,  and  each  of 
ibem  the  said  Thomas  Clarice,  James  Tbomaa,  Robert 
Todd,  Heni7  Uoyd,  Thomas  Quinn,  James  Davidson, 
Tbomaa  Boewell,  shall  exclusively  aerre,  to  the  best  of 
V»  ability,  the  niA.  H.  M.  Lanrence,  and  sabject  in 
«Tei7  xmittX  to  all  the  rules  and  regolations  of  his 


yard  for  the  time  being  for  the  pniposes  and  on  thi 
terms  hereinafter  mentioned. 

The  sud  Robert  Todd,  &c,  shall  enter  into 
the  service  of  the  said  U.  M.  Lawrence,  in  older  t» 
execute  the  whole  of  the  skilled  and  unskilled  labour 
requisite  in  every  respect,  to  complete  in  every  rtsftet 
of  the  very  best  workmanship  and  to  the  saiiifiirtioii 
of  the  said  H.  M.  Laurence,  the  entire  iron  hiU  of 
the  vessel  now  bnilding  in  his  yard,  and  known  »■ 
"So.  8  vessel,  the  keel  whereof  is  at  present  lsid,ul 
the  frames  in  part  set  up ;  and  for  this  pnrpgos  tho 
said  Robert  Todd,  &«.,  sh^  employ  such  skilled  and 
uncled  assistants  as  the  aaid  H.  M.  Lanrenoe  ilall 
deem  requisite,  in  order  to  complete  the  said  vmmI 
with  all  despatch,  such  asustanta  to  be  paid  by  ths 
aaid  Robert  Todd,.  &«.,  and  to  be  subject  in  tny 
way  to  the  rules  and  reguUUons  for  the  time  boog 
of  the  yard  and  of  the  said  H.  U.  Lanrence,  iadadb^ 
liability  to  diseharg»  by  him,  and  as  if  each  had  antORd 
the  service  of  the  said  H.  M.  Laorrace. 

The  sud  H.  H.  Laurenoe  shall  pay  the  ssii  B. 
Todd,  &C.,  or  any  of  them, .  for  their  joint  acoosit,. 
for  each  and  every  ton  wei^t  of  ironwork  exaosted 
and  entirely  completed  to  the  satisfaction  of  tin 
aaid  H.  M.  Laurence,  by  the  said  Robert  Todd,  bv 
and  their  assistanta,  the  snm  of  bL,  and  (or  eray 
fractional  portion  of  a  ton  a  similar  rata  in  propor- 
tion, such  rate  to  be  calculated  on  the  neat  wei|^  i 
esdi  piece  of  Ironwork  afUr  being  finished,  olmnd, 
drilled  and  fit  to  its  respective  place,  and  which  na 
shall  be  paid  on  every  Saturday,  the  pay  day  of  the 
yard,  less  10  per  cent,  which  shall  .b«  retained  by  tin 
said  H.  M.  Laurence  until  the  completion  of  the  aitin 
work  to  his  satisfaction,  andM  a  security  foe  the  «tdt 
being  duly  fulfilled. 

That  if  any  one  or. more,  or.  all  of  them,  the  aul 
Robert  Todd,  &a,  or  others  their  assistant!,  «m> 
ployed  by  them  as  aforesaid,. shall  at  any  timo,  A 
the  opinion  of  the  said  H.  M.  Laarence,  duing  tl» 
term  of  his  service,  be  guilty  of  sny  neglect  ot  dali? 
in  executing  the  said  work,jor  if  such  assiaunU  ihilt 
be  deficient  in  numbers  or  ability,  it  shall  be  lanfcl 
for  the  aaid  H.  M.  Laurence,  but  without  piqafic* 
to  any  other  redress  arising,  out  of  ths  lelatioo  of 
maater  and  servant  hereby  created,  to  employ  ethv 
handa  to  complete  the  aaid  work  .and  charge  aay  one  ot 
more  of  them,  the  said  Robert  Todd,  &c  with  4h«  oxtia 
coats  thereby  incurred. 

After  the  making  of  the  agreement  the  rosp.  oi 
the  other  peraona  at  onca  commenced  to  cxacats  the 
work  to  be  performed  by  them  under  the  ^gttemeat,  ail 
continued  to  perform  the  tame  and  to  work  apoo  tl» 
vessel. 

On  the  6th  April  the  resp.  and  two  of  t^^*^ 
other  parsons,  namely,  .T..Ohrke  and  H..Uafd,refiaod 
further  to  go  on  with  the  sud  work,  and  without  tte 
eouent  of  the  app.  wilfally  absented  themsdvos  boD 
the  shipbuilding  yard  of  the  app.  and  did  no  mik 
upon  or  to  the  vessel  during  the  whole  of  that  d^. 

The  aaid  vea»el  waa  not  at  that  time  oom^otsd  j. 
there  was  no  lawful  excuse  for  the  nap.  or  the  said 
other  persons  refusing  to  go  on  with  the  said  woik  or 
absenting    themeelves    from    the    sud   shipboiUo^ 

It  was  intended  by  the  app.  and  the  reap,  sad  by 
the  other  parties  to  the  said  agreement,  that  the  roip. 
and  the  other  partiea  to  the  said  agreement  ohonU 
themaelvea  do  and  perform  such  of  the  work  b*'*"*^ 
for  eoinpleting  the  said,  vessel  as-required  skiUnl  ksi» 
and  craftsmen  for  its  proper  performance,  and  ohoeU 
employ  workman  of  inferior  Bkill.and  labeareia  for  n* 
puqx>ae  only  of  assisting  them  in  such  portion  of  9» 
work  as  required  little  or  no  skill,  snd  the  '*"{•'- 
the  other  parties  to  the  agreement  did  in  faot  so  aon 
and  employ  others  to  assist  them. 

The  resps.and  the  other  partial  to  tiw  agitsBrt 


Digitized  by 


Google 


MAGISTRATES'  CASES. 


323 


Ex.] 


Hdlls  v.  EsKoxntt. 


[Ej 


vet  mdar  lh«  eontrol  aad  bonnd  to  obey  the  orders 
U  th*  tpp.'i  fonDuo. 

Tbt  mifjitnte,  eaniidering  tbst  the  contract  and 
tkeeiion  bole  did  not  constitute  snch  a  relation  as 
ts  bring  the  reip.  witliin  the  [OOTisions  of  the  statnte, 
diefised  toeooTiet. 

£  e.  tniBamt  for  the  app.— The  sole  qaestion  is, 
iteker  the  relation  of  master  and  servant  existed 
Utwfa  the  app.  and  reap.  The  magistrate  tbonght 
ttst  the  reap,  served  as  a  contractor.  Then  there  is  a 
ctntraet  of  ezchuiTe  serrice.  [Williams,  J.  referred 
to  Htn(f  T.  Jij)U,  9  B.  &  C.  613.]  It  wa*  neoes- 
W7  that  the  respe.  should  work  persooall;  as  skilled 
voAmtn,  sod  employ  unskilled  assistants.  In  the 
oontrset  the  words  were  "  without  prejudice  to  the 
idatioo  of  maater  and  serrant  hereby  created," 
showieg  that  it  was  the  intention  of  the  parties  to 
matt  that  relation.  The  three  essentials  to  the  rela- 
tion of  master  and  serrant  are,  ezelnsiTe  service, 
foment  of  wages,  contract  of  master ;  and  these 
tine  esaentiala  existed  here. 

The  (allowing  cases  were  refeiied  to  in  the  oourse  of 
Ikssrgoment: — 

Imeasler  r.  Greawa,  9  B.  &  C.  628; 

£z  ports  Gordon,  25  L.  J.  12,  M.  C. ; 

lowlAtrr.  Earl  of  Radnor,  8  E.  113; 

MiivT.  Lamfon,  6  T.  a  221 ; 

K'eaeer  T.  Floi/d,  21  L.  J.  151,  Q.  B.; 

Boieen  v.  Lootkm,  6  E.  &  B.  584; 

Tailor  V.  Carr,  31  L.  J.  Ill,  M.C.;  4  U  T. 
Bep.  N.  S.  414. 
Ena,  C.  J. — I  am  of  opinion  that  the  magistrates 
vers  wrong  in  not   ooovietiog.    It  is  qmte  clear  that 
the  skill  of  the  re^s.  was  stipulated  for.    Mr.  Law- 
naos  might  be  under  a  contract  to  complete  the  ship, 
ol  UMnfoie  it  wss  of  importance  that  he  shonld 
luTS  the  exoloiire   service   of  the  resps. ;  I  think 
tUs  is  a  ease  contemplated  by  the  Act  of  Parliament, 
ad  that  the  resps.  were  liable  to  be  convicted. 
Wiuuio,  WiLXBS  and  Btles,  JJ.  concurred. 
Jad<pnent/or  app. 


OOmtT  OF  XXOHBftTJEB. 

■ironed  bf  p.  Baxlet  and  H.  LzioB,  Eeqrai,  Bairlsten- 
at-Law. 

Ifov.  iO  and  12  and  AprU  27,  1863. 
HoLU  V,  Esncovta. 

Ifmieifid  CorporaHoiu  Ael,  S  ^  6  Witt.  4,  e.  76— 
%b>  of"  oU/rtemat"  rttntd  bjf  met.  2— Claim 
»fMie'*italmlorf"bHrgn$ntmdoriect.9  lo  thare 
tfareia    Stett.  S,  3,  5,  9,  13  and  92  of  tke  Act. 

Jitturgtuei  amdjrtemen  of  tht  cUg  of  Gloact$ttr, 
i^n  andat  tks  titne  of  the  patting  of  the  Mmieipal 
CoTforatiomt  Act,  S  #  6  Will.  4,  c.  76,  hadmjoytd, 
fnm  lime  immeiaorial,  for  their  own  particular 
fcigEl,  righte  <ff  common  of  paUnre  m  and  upon 
eertaialmdsM  the  ntigkbowrkood  of  the  city ; 

Bdi,  that  the  ne«  "ttatulory"  bmyettet  created 
■ado-  itct.  9  of  the  Act  teere  not  enticed  to  par- 
Hcfttlt  withthe"  old  freemen"  in  the  above  rightt 
ofpaifarage,  inaimadt  at  tect.  2  of  the  Act,  tohich 
rtfrxnh)  tnactt  that  the  old  freemen  are  to  have 
oniajog  **  tke  tame  thare  and  benefit  of  the  car- 
pent*  properif  ae  f^Ug  and  effectaallf  "  as  they 
■yb  haoe  date  if  the  Act  had  not  been  patted, 
fotld  be  rendered  inoperiOive,  and  be  defatted  bg 
Ih  admiition  of  a  large  number  of  cUcimmt*  ^ 
•  Mv  cias*  to  thare  tneh  rights  with  tht  old 
fitment 

^  >dti>  (bg  PoBod:,  C.  B.  and  Martin,  B.),  that  to 
otUt  a  claimant  to  rikare  m  the  rights  reserved  by 
•ed.  2,  to  tie  "  eld  freemen,''  it  vxu  neeeisarg  he 
^mtabt  a ptrtonvlho  either  mu  a  burgess  or  free- 
^mttlkttimtirf  the  Act,  or  tatt  entitled  to  have 


been  mcb  of  right,  and  not  by  the  mere  aocidenl  iff 
pnrchaee  or  gift,  if  Ae  Ad  had  not  beenpassedf 
and  also  (but  dniuante  BramweO,  B.,  as  to  thi*. 
point)  that  tht  merely  bang  a  "^attftory"  burgttt 
under  ttel.  9  did  not  fnljH  tht  remilsilt  **  eondSiom 
prtetdenf  to  becemmg  "  entitled  to  tht  btn^  iff 
tuck  rights  "  tstmtioMd  m  tA<  proviso  at  the  aid  qf 
sect.  2. 
Demarrer. 

Replevin  for  taking,  on  the  2nd  Aug.  I860,  in  th* 
parish  of  St  'Catherine,  in  the  city  of  Gloucester,  in 
a  certain  close  there,  called  St.  Catherine's  Meadow,, 
cattle  of  plt.''s,  to  wit,  two  colts,  and  uujnstly  detaio- 
ing  same  against  snretiet,  &c 

The  avowry  set  forth  that  the  dty  of  Gloucetterbad 
been  an  ancient  city  before  the  Municipal  Corporations 
Act,  and  that  from  time  whereof  the  memory  of  man  ia 
not  to  the  contrary  the  sud  close  had  been  and  still  was 
a  certain  common  field,  formerly  called  "  Archdeacon 
Meadow,"  and  now  called  "Saint  Catherine's  Meadow  i"  . 
aad  that  from  time  whereof,  Sus.,  the  said  corporation  ' 
were  socnstomed  to  have  and  use  for  every  bnraeaa^ 
being  an  admitted  freeman  of  the  sud  city,  and  for 
the  partiadar  ben^  of  every  such  bvrgets,  common  of 
pasture  in  the  sud  close  every  year  for  a  certain 
nnmber  of  his  own  proper  beasts,  to  wit,  two  horses,  or 
three  neat  beasts,  from  snch  time  in  every  year  as  th« 
said  field  shonld  be  mown,  and  the  bay  thereof  carried 
away,  unto  the  Feast  of  the  Farification  of  St.  Mary 
the  Virgin  (2nd  Feb.)  iu  every  snooeeding  year. 
That  said  deft  waa  a  burgess  and  admitted  freemais 
of  the  said  city,  and  as  snch  entitied  to  have,  use  and 
e.ijoy  the  said  common  of  pasture ;  tlut  the  cattle  of 
pit,  who  was  not  an  admitted  freeman  of  the  sud  city, 
or  otherwise  entitled  to  common  of  pasture  in  the  sud 
dose,  hsd  trespassed  there.  Avowry  2  dumed  a  right  of 
common  of  pastnn  during  the  same  time  in  every  year, 
on  behalf  of  the  said  mayor  and  burgesses,  under  a  deed 
of  grant  dated  6tb  Feb.,  9  Hen.  8,  to  the  mayor  and 
burgessea,  and  their  suooessoia  for  evermore,  of  a  right 
of  common  of  pasture  for  their  own  proper  beasts  and 
none  other,  to  the  nnmber  (to  wit)  of  five  beasts  to 
each  burgess.  ^'Andd^  toys  that  the  said  bmrgeuet 
mentioned  in  the  said  indenture  iwre,  at  the  time  of 
the  maiing  of  the  same,  and  Aey  and  thar 
successors  from  thence  hitherto  ahooys  have  beeUp 
and  still  ore,  admitted  freemen  of  the  said  c%, 
and  that  tht  taid  common  of  pasturt  hat 
always  been,  from  the  time  of  the  making  of 
the  said  indaiture,  hitherto,  had,  used  and  applied 
for  the  particular  benefit  of  such  bnrgesset.  And 
deft  further  says  that  before  and  at  the  said  Um« 
when,  &a,  he  was  a  burgess  and  admitted  freeman 
of  the  said  dty,  and  as  su(£  entitied,  &o.,  and  because 
the  said  cattle  of  the  pit,  who  was  not  <i» 
admitted  freeman.  Ice.,  or  otherwise  entitled,  ftc,  wei* 
wrcngfully,  &c,  so  that  deft  conld  not  have  or  enioy, 
&C.  in  so  ample  a  manner,  &c,  he  well  avowa,  &a, 
as  a  distress,  &c.  Avowry  3  daimine  a  similar 
right  for  the  said  burgesses  6eM^  admitted  freemen  oj 
tks  said  city,  and  each  and  every  of  them,  and  for 
their  and  each  of  their  particular  benefit,  under  an 
unintermpted  user  for  uxty  years  before  the  commence- 
ment of  the  action. 

Cogniaances. — Setting  up  the  same  titie  in  the  cor- 
poration as  in  the  avowries,  but  justifying  as  a  servant 
of  the  corporation. 

Pleas  in  bar. — ^Third  plea,  that  pit  waa  a  burgees  of 
the  dty,  and  the  cattie  were  his  own  beasts,  lawfully 
using  the  common. 

Eleventh  plea  in  bar  was  to  the  effect  that  every  ' 
burgees  was  entitled  to  the  common,  and  not  any  class 
of  burgesses,  and  that  pit.  was  a  lawful  burgess. 

The  twdflh  pies  in  bar  was  to  the  effect  that  everj 
burgeaa  of  the  dty  was  a  freeman  natU  the  passing  of 
the  Mnnidpal  Ac^  and  that  if  thia  Act  bad  not  passed 
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ha  would  hive  been,  long  before,  an  admitted  freemao, 
and  that  he  U  itill  a  member  of  the  oorparatbn. 

BepUeatioDs: — S.  As  to  third  plea  in  bar,  that  pit 
waa  not  <m  a<iiii><(e<i  /retmcm  of  the  aaid  city.  4.  Ai 
to  eleventh  plea,  that  np  to  and  at  the  time  of 
the  pasaing  of  the  said  Act,  and  the  fint  eleotioit 
of  ooimcillora  tberennder,  erer;  bnrgeaa  of  the  aaid  eit; 
waa  an  admiUed  Jreenum  thereof,  and  there  was  no 
bnrgess  who  waa  not  on  admiUed  Jitemaa ;  and  that 
pit.  was  not,  nor  hu  he  ever  been,  on  adaUUed/reeaim 
of  the  said  citj.  5.  Demnrrer  to  twelfth  plea,  and 
joinder  in  demarrer. 

Bejoinden : — I.  To  replication  to  tlurd  plea,  that 
before  and  at  the  said  timsa  when.  Sec,  pit.  was  an 
inhabitant  of  and  a  dtizen  and  bnrgessof  the  said  dtj, 
and  a  person  who  might,  could  and  would  hare  beui 
oa  admttad  frtemwi  of  the  said  laXj  if  the  sud  Act, 
entitled,  &o.,  had  not  been  paaaed.  S.  Demurrer  to 
teplieation  to  eloTentb  plea  and  joinder  in  demurrer. 

Snr-rejoinders.— 2.  Demorreis  and  joinder  in  da- 
mnrrers  to  first  and  third  rejoinders. 

Plt.'s  amended  points: — 1.  That  bj  the  grant  in  second 
avowTj  the  right  was  giren  to  the  burgesses  of  Glouoester 
without  any  qualification,  boweTer  tbejr  might  become  so, 
and  usage  cannot  havelimitedthatright.  ^w  pit.  bung  a 
bnrgess,  or  now  a  citixen,  came  within  the  grant,  and 
the  plea  to  that  arowiy  on  this  ground  is  good  and  the 
replication  bad.  2.  That  nuder  the  Municipal  Corpo- 
raUoD  Act  righta  were  not  intended  to  be  taken  from 
any  peison  who  could  have  acquired  them  but  for  the 
A^ ;  that  the  pleas  abow  that  pit.  was  a  person  who, 
bnt  for  that  Act,  could  and  would  hare  become  a  free- 
man, and  the  power  of  doing  se  was  only  taken  away 
by  tliat  Act ;  therefore,  being  a  citixen,  and  folfilling 
w  other  qualifiea^na,  ha  is  entitled  to  common. 
3.  That  sect.  2  reserred  to  persons  therein  mentioned 
the  privileges  they  formerly  might  hare  acquired  and 
enjoyed,  bat  did  not  prevent  new  members  from 
acquiring  them  also;  and  this  is  the  mote  reasonable, 
inasmuch  ss  the  old  means  of  acquiring  freedom  and 
citizenship  by  gift  or  purchase,  which  admitted  an  inde- 
finite number,  was  taken  away  by  the  Act. 

Deft-'aamanded points : — 1.  That  pit. not  beinga  free- 
man of  the  city  of  Oloncester,  is  not  entitled  to  rights  of 
common  in  the  land  in  queation.  8.  That  the  efiisct 
of  the  2nd  section  was  to  reserve  the  lights  of  common 
in  the  said  land  for  the  freemen  of  the  d^,  and  not 
to  extend  it  to  persona  who  wen  made  burgesses  of 
the  d^  by  reason  only  of  the  provimons  of  the  said 
Act. 

The  case  was  argued  on  two  days  in  Hlohaelmas 
Term  last  (Kov.  10  and  12),  before  Pollock,  C.  B., 
Bramwell  and  Channel!,  BB.,  when  the  Court  reserved 
judgment,  giving  leave  to  the  parties  to  amend  the 
pleadings  at  any  time  before  judgment,  in  order  to 
avoid  a  possible  departure,  on  wUch  a  question  had 
been  raised  during  the  argument,  and  to  taiae  the  real 
qoeation  on  tho  merits.  The  pleadings  wen  amended 
(aa  ahown  above  in  italics),  and  the  case  was  again 
argued  in  Easter  Term  last  (April  27),  before 
Pdlcck,  C.a,  Hartin,  Bramwell  and  Wilde,  BB.,(a) 
when  the  Court  gave  judgment  at  once. 
JhwdetweU,  for  the  pit.,  cited 

Hopkmt  V.  Magor  qfSuaiuea,  4  M.  &  W.  621  ; 

8L.  J.,N.  S.,  121,  Ex.; 
Stardnoorik  v.  TorkmgUm,  1    Q.  B.  782;  10 

L.  J.,  M.  S.,  254,  K.  B. ; 
Mdlor  V.  Spattmat,  1  Wms.  Sannd.  343; 
Pony  V.  rioauis,  6  Ex.  37 ;  19  L.  J.,  N.  8., 
198.  Ex. 


(A  Points  wen  raised  In  aisnmentra  the  lint  occasion, 
In  Mlchsehnas  Tenn,  as  to  the  right  of  *o  IndiTidasi 
tmgtm  to  diatiaia,  te.,  and  also  opun  the  pleadings,  and 
oases  were  died ;  bnt,  as  the  Judgment  of  the  ootut  was 
not  given  upon  thoee  points,  they  become  Immaterial  to 
(hie  report. 


Maaiamara  for  deft. 

DowduvtU  iu  reply.  Cwr.  ait.  sak. 

The  pleadings  having  been  atnended  aa  ahon  as- 
tioned,  the  case  was  set  down  for  aignmeot  sgaii  it 
Easter  Term,  when,  on  April  27, 

DowduweU  sgsio  argued  for  plL — ^The  d«ft.'s  CM- 
struction  of  the  statute  would  limit  this  li^  e( 
common  to  freemen  by  birth,  servitude,  er  msnisgi ; 
bat  it  i*  vested  by  immemorial  presoiiptisa,  or  b; 
exprees  gnnt,  in  tkt  iurgtuet  of  Oltacitltr,  sad  it 
never  could  be  the  intention  of  the  statnta  ts  dsprin 
them  of  it.  The  Act  took  away  the  unlimited  poww 
of  creating  freemen  by  gift  to  any  extent  wbish 
formerly  ousted,  end  so  there  was  good  reasoa  wfcf, 
with  an  enlarged  area  of  buigeaaea,  those  rights  itM 
be  extended  to  the  new  class.  "Burgass"  sid 
"freeman"  were  synonymous  tsnns  nndar  the  old 
system.  The  gnnt  to  the  corporate  body  vrss  dm, 
and  without  qtialificatun,  and  unleaa  tlw  right  w« 
taken  away  by  exprees  and  exdnsivo  terms  ii  tki 
Act,  pit.  was  enUtled.  [PoixoCK,  C.  B.— Voir 
argument  would  utterly  defeat  the  poiposs  of 
the  Act,  which  was  to  prevent  the  newly  created  bo* 
gesses  having  any,  the  least,  partidpatioo  in  any  profits, 
benefits,  or  rights  belonging  to  the  old  freemen.  If  jm 
an  right,  every  burgess  under  the  Aa(  would  be 
entitled  to  shsre  in  this  use  of  the  common,  sod  ths 
old  ones  would  be  swamped  by  the  new.  Thos 
would  be  no  reaervation  of  lighta  at  sIL]  The  pterin 
in  aeet.  2  ia  restrictive  on  the  first  part  of  the  dsan, 
but  pit.  does  not  daim  under  that  aection.  Befet*  tkl 
Act  ha  might  have  become  a  freeman,  and  as,  si  s 
burgess,  imder  ssct.  9,  he  is  entitled. 

ifaenaaiani,  tor  deft.,  wss  not  called  upon. 

Pollock,  0.  B.— We  are  all,  I  believe,  of  epiua 
that  the  deft,  ia  entitled  to  jndgmtnt.  I  think  th« 
can  be  no  doubt  that  the  2nd  section  of  the  Unaici^ 
Corporation  Act  waa  introduced  before  the  9th  sactNa 
expressly  for  the  pnrpoee  of  meeting  a  esse  like  tte 
present  one.  The  L^jislatnn  must  be  takso  to  ban 
said,  ''Before  we  legislate  on  the  subject  st  sU,  asd 
take  sway,  alter,  or  affect  in  any  way  tbe  lights  asd 
privil^ee  of  the  existing  freemen  aiiid  burgaaiis,  ad 
create  a  new  right  in  another  dasa,  we  wiU,  by  tlil 
2nd  aaetioo,  rcssivs  to  the  present  existing  <nea« 
and  bnrgeaaei,  and  to  all  who  may  become  anefc,  asd 
their  wives  and  ebildnn,  all  the  riglits  and  bcnefila  ia 
tbe  corporate  property  which  they  now  etgoy"  ntm 
ing  all  who  may  become  such  ig  rijit — ss  by  biitk, 
marrisge,  sr  apprentieeehip,  and  not  by  tbe  Inaie  as- 
ddent  of  purohase  or  gift.  Accordingly  the  tal 
aection  enaMed  that  "  every  person  who  had  baea  tr 
might  thonafter  have  been  admitted  a  fraenss  or 
burgesa  of  any  borough  if  the  Act  had  not  pasaad,  * 
who  then  was,  a-  therufler  might  be,  the  wife,  vidVi 
son,  or  daughter  of  any  fraeman  or  burgees,  fe^ 
should  have  and  enjoy,  and  be  entitled  to  acqaii*  "^ 
enjoy  the  asms  shsn  and  benefit  of  the  corporals  ptv 
perty  as  folly  and  e8°ectnally  as  by  any  atatute,  dnttir, 
bye-law,  or  custom,  they  might  or  could  hare  i><d> 
acquired,  or  enjoyeil  if  the  Act  had  not  been  paaaad- 
And  at  the  end  of  the  section  is  a  proviso  that  ae 
person  was  to  be  entitled  to  sny  shsn  or  bsndit  a 
the  rights  so  reserred  without  first  fulfilling  evoT 
condition  which,  if  the  Act  had  not  passed,  woaU 
have  been  a  condition  precedent  to  his  or  her  boof 
entitled  to  the  benefit  of  such  rights,  so  fsr  as  the  not 
was  capable  of  beuig  fulfilled  according  to  the  (n- 
viaiona  of  the  Act  That  being  so,  it  appean  te  ■■ 
that  a  person  in  the  position  of  the  pit.,  dsiming  miniy 
ss  a  burgess  by  residence  and  payment  o(  latas  sn^ 
the  Act,  is  not  entitled  to  share  with  tho  old  freeia* 
in  thdr  privil^ee,  and  that  if  ha  can  bass  bis  daia  W 
the  ei^oyment  of  this  right  on  no  otbsr  giMn^  " 
fails  to  establish  iU  If  a  new  class  of  petsess  si^ 
under  the  Act,  to  have  a  share  ia  tbsas  old  rigUs,  tM 


Digitized  by 


Googl( 


MAGISTRATES'  CASES. 


SW 


Ex.] 


Uuixa  V.  EaroouKT. 
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Jut  will  ha*  fiQsd  in  it*  clear  *ad  nwnifwt  intentioo 
«fl—ilH  thtm  to  the  old  fnemen.  It  ii,  I  think, 
«il  ■pmant  minit  the  plU'i  clnim  th«t  this  i«  the  fint 
tiw4iriii(th*  tUr^jwn  liaoo  tbe  piaing  of  the 
Muioiul  Cocpontisni  Act  that  any  sooh  claim  haa 
b«a  lud)  I7  so*  of  tha  naw  borgeasea  created 
uimiL 

Hum,  fi. — I  am  of  the  aanw  opinion,  and  think 
tU  eooKtiDelios  of  tlia  Act  qnite  dear.  New  righta 
m  maud  bjr  thia  Act.  B;  the  6th  aeaion  it  i« 
■ii«iil  tkat,  after  tbe  fint  eleetiou  of  ooanciUon  under 
tke  Att  in  107  borough,  the  fntora  atyle  and  name  of 
(ka  corporate  body  named  in  the  acbednle*  A.  and  B. 
to  tk*  Act  in  connection  with  aooh  borough,  ahsU  be 
*  thmajor,  alderaieD,  and  burgeaeea"  of  each  borough ; 
nd  <ke  13th  lection  anacte  that  after  the  paaaing  of  the 
A«  a*  pacioo  thall  be  anroUed  a  borgeaa  of  any  borough, 
fartheporpoaeof  eiyoying  tha  righta  oonfernd  for  the 
Hot  line  by  the  Act,  in  raapoa  of  any  title  other  than  by 
occifaBcr  and  payment  of  rate*  within  luoh  borough 
teotdiog  to  the  meaning  and  provimon  of  the  Act. 
"On  the  ISIli  aection  enacu  that  the  orerseera  of  the 

rtikall  enry  year  make  out  an  alphabetical  liit  to 
edkd  "The  Bnigeaa-liat,"  and  by  anbeeqnent 
MdjgK  igeii  Jut,  are  to  be  reriaed  and  corrtciad  by 
catua  panooa  aj^ointad  for  tbe  porpoae;  and  the  end 
oftWmattefit,  that  aaeh  reriaed  and  oorrected  list 
ii  te  be  oopied  into  a  book  which  ia  to  be  "  the 
higm  tail"  of  the  burgeuca  of  such  borough 
oMitlid  to  Tote  after  the  puaing  of  the  Act  in  tbe 
tUn  of  coundUors  &ad  auditora  of  the  borough  ;  that 
ii  la  ay,  the  list  of  peraona  who  hare  righta  oon- 
bmi  oa  tbaia  by  thia  Act  of  Parliament,  and  they 
n  the  penona  who  are  in  tbe  Act  called  "  the  mayor, 
<Utnnn  and  bnrgesaea  "  of  the  borough  of  Glonoealer. 
Bit  the  t«m  **  bnigea*  "  waa  a  term  well  known  and 
wdbofonthe  paiaingof  the  Municipal  Ccrporatioii 
Act,  befon  which  time  th*  title  of  this  particuUr 
c^potation  wa*  "The  Mayor  and  Bnrgaiaa*  of 
tb  G^^of  akmeoatar,*!  &e.  I  own  that  I  am 
dMily  of  opinion  that,  to  entitle  the  pit.  to  th*  right 
<f  potange  w^iieb  he  here  daimi,  ha  should  be  a 
poM  who  wooU  bwre  been  entitled  to  be  a  "bmrgus 
<(  tbe  city  of  Gloooeater"  if  tha  Act  had  not  been 
P*d.  Looking  at  the  ezpreis  enactment  of  the 
M  lection  in  conjunction  with  the  5th  leclian,  I 
tUik  that  the  matter  ia  put  beyond  doubt  By  the 
M  action  a  list,  to  be  called  "  Tbe  Fraemeu's  Boll," 
11  to  be  made  ont  yearly  of  all  peraona  who,  at  tbe 
fMiag  of  tha  Act,  ihall  have  been  admitted  aa 
^■pan  or  freemea  of  the  borough,  and  any  person 
ttnafter  becoming  entitled  to  be  ao  admitted  in 
lapoct  of  birth,  aerritude,  or  marriage,  shall,  upon  his 
<bia  being  eatabliabed,  be  added  to  such  roU.  Now, 
«itk  that,  what  is  the  meaning  of  the  3od  section  ? 
Ia  h  read  it  as  if  it  had  been  enacted  ezpretsly  for 
tUi  particular  city,  and  aa  though  it  had  said, 
"Vbtnas,  in  th*  city  of  Glonceater  there  are  certain 
CNuaa  land%  &c.  which  have  been  held  and  applied 
fir  tki  paitiailar  benefit  of  the  oitixeni,  freemen  and 
Inijainof  th*  aaid  city,  and  of  th*  widow*  and  kindred 
4f  than,  tt  certain  of  them,  and  bar*  not  been 
VlSti  to  public  pnrpa*«i;  now  be  it  enacted, 
|bat  erwy  posoa  who  now  is  or  hereafter  may  be  an 
okabitaat  of  the  dty  of  Olonoeater,  and  every 
f—  who  baa  been  admitted,  or  who  might 
■waftar  ban  beeo  admitted  a  fireeman  or  burgees  of 
tie  aid  city  of  Glonceater  if  thia  Act  had  not  been 
futi,  &&,  shall  hare  and  e^joy  and  b*  entitled  to 


tbi  tinu  of  the  paaing  of  this  Act  might  or  could 
ban  had,  aoqoind,  or  enjoyed  in  oat  M$  Aet  had 
M/taatoL"  Asaninlng  for  argament'a  aake  that  Mr. 
DowdaweU's  oliant  i*  entitled  tu  be  elected  a  bmytu 


Wider  tkt  Act,  that  in  my  opinion  giraa  him  no  title 
to  tbe  claim  of  right  of  common  of  paature  which  bo 
now  lets  up.  To  entitle  him  to  that  he  must  shoir 
that  be  waa  a  person  who  wss  a  burgess  or  freeman  at 
the  time  of  the  passing  of  the  Act,  or  tliat  he  was 
entitled  to  hare  been  such,  (ffrigkt,  if  the  Act  had  net 
been  passed,  and  that  the  pit.  lias  notsbown  bimaelf  to 
be.  I  am  ahw  of  opinion  that  tbe  men  poeaibility  that 
under  the  old  corporatioii  this  right  might  by  gift  or 
purchase  haTS  hew  oonfened  upon  the  pit.,  does  not 
operate  to  oonfer  it  upon  him  nuder  the  AiCt.  Oar 
judgment  must  be  for  the  dalt. 

Bbaxwzui,  B. — I  am  also  of  opinioii  that 
the  deft,  is  entitled  to  judgment.  Then  is,  I 
think,  DO  difficolty  about  the  plea  io  bar.  It 
is  said  the  plea  does  not  show  ss  it  sbonld  ban 
done  that  pit  had  a  rij^  to  be  admitted  a  freeman 
at  the  time  of  the  paasing  of  the  Act  But  I  onder- 
stood  that,  when  the  parties  agreed  to  amend,  it  waa 
for  tbe  purpose  expressly  of  rsising  ths  real  qaestion, 
and  getting  a  dedalon  on  the  merits  ;  and  that  is  what 
Mr.  Dowdeawell  says  be  desites  to  hare.  It  may  Teij 
poaaibly  be,  as  Mr.  Dowdeewell  baa  argued,  that  iif 
deft's  construction  of  the  statute  ia  adopted,  when  th* 
old  membera  of  the  corporation  die  ont  nobody  will 
remain  to  be  benefited  but  the  fireeboldeis.  Wbetbar 
or  not  that  was  tb*  intention  of  the  Legislators  it  Is 
not  for  us  now  to  speculate  npon  inoonatming  the  Aot, 
which  we  must  do  strictly  according  to  its  language. 
I  go  a  long  way  with  Mr.  Dowdeawell  in  some  portioo 
of  his  argument.  He  say*  tbe  right  rated  m  tb* 
borgesee*  before  Ue  Act,  and  tbe  statote  continue*  it  ia 
any  new  buigeei,  howerer  made,  prorided  on^  he  ba 
a  "  burgcaa,"  and  provided  there  is  nothing  in  the  Act 
to  prerent  it,  and  that  the  Act  merely  increases  tha 
number  of  burgesses.  With  that  argument  I  go  a  long 
way,  and  I  think  (with  great  respect  for  those  who 
take  a  different  view)  that  it  ia  doubtful  whether  the 
proviso  in  tbe  last  danae  of  sect  8  operates  ss  a 
disqualification  of  the  pit ;  for  I  think  that  if  that 
proviso  were  the  only  diaqualification  in  tbe  Act, 
the  pit  would  have  fulfilled  tbe  "condition  prece- 
dent" to  his  being  entitled  to  the  right  he  claims, 
for  he  would  luve  been  a  "  buigeas."  In  the 
early  part  of  that  section  (sect  2),  it  is  enaetwd, 
"  that  every  person  bdng  an  inhabitant  shall  hava  and 
enjoy  the  eame  share  and  benefit,  &&,  aa  before,"  and 
I  think  the  word  "  condition  "  in  the  latter  portion  of 
the  section  mesns  that,  where  before  the  Act  a  persoa 
would  have  bad  to  perform  the  "  condition  precedent," 
he  must  perform  it  anbeeqnently  to  the  Act  I  think 
the  son  of  a  "  freeman  *  must  still  perform  tbe  "  con- 
dition precedent ;"  but  that  does  not  apply  to  the  pit, 
for  he  fulfils  the  "  condition  "  by  being  a  "  bnigHH." 
But  the  difficulty  which  I  bare  is  this :  under  the  2nd 
section  the  old  freemen  are  to  hare  all  their  light* 
reaenred  to  them  "  as  fully  and  effeotnally  "  as  if  tb* 
Act  had  not  been  passed ;  they  are  to  have,  in  fact, 
"  the  ssme  share  and  benefit,"  &c.  as  before  the  Act 
But,  if  Mr.  Dowdeswell's  argument  ia  right  now,  it 
woidd  have  been  right  when  Oa  Act  waa  passed,  and 
then  the  old  freemen  would  have  had  a  large  nnmbar 
of  persons  added  to  the  list  under  the  Act  to  partid- 
pate  with  them  in  a  share  of  these  old  rights,  and  th* 
words  "  as  fully  and  effectually  "  jic,  would  be  nielei* 
and  icoperaUve  ;  for  it  is  manifest  that  th*  old  free- 
men could  not  enjoy  their  old  righta  "  as  fully  and 
effectnally,"  nor  bare  "  the  same  shsre  and  benefit,"  he. 
as  befor*,  if  a  Urge  number  of  claimants  of  a  new 
clan  were  to  be  allowed  a  share  in  them.  I  think  ths 
Legislature  meant  to  prerent  the  old  freemen  from 
being  deprived  of  their  righta  of  property,  and  that 
they  have  done  ao  by  tha  2nd  section  of  the  Act 
For  these  resssns  I  cannot  agree  with  Mr.  Dowdea- 
well's  argument,  and  on  these  grannds  I  think  thst  the 
deft  is  entitled  to  judgment 
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Tkimmeb  v.  Walsh  a2id  asotheb. 


[EX.CH. 


Wiu>B,  B.  had  gone  to  eluunben  before  the  eonclo- 


(ion  of  the  ugoment. 


JudgmtiU/or  d^ 


'Pit'*  ittomegr,  E.  JOtyU,  S,  Vernlem  •  bnildiogi, 
Oraj'a-inn. 

Deft's  attorney,  J.  F.  H.  Leuit,  28,  Easex-etreet, 
Strand,  agent  for  G.  P.  WiUoa,  Gloaoester. 


EXOSEQTTBB  OHAMBEB. 

Beported  \)j  Jobx  THOxnox,  £aq.,  Bairlster.«t-I«w. 

BBBOB  PBOX  THE  <)UEBX'8  BKSCB. 

Jfondag,  Mag  11,  1863. 

j(Before  Eklb,  CJ.,  Pollock,  C.B.,  Willes,  J., 

BBAJnvxu.  and  Chaxhbll,  BB.,  and  Kbatixo,  J.) 

TantHBB  t>.  WAtSH  axd  axothxr. 
VAe —  Commntaiitm —  Wattt  l<md* — Indottm — Hop- 
grotmiU—Extraordmaij  ehargt — 6  *  7  WUL  4, 
e.  71. 
7%»tM«io/apariA  were  eommuted  m  1841,  and 
the  commi$$ioner  bf  Kt  award  famd  that  eertain 
uaite  hmdM  were  not  nhjtct  to  titiei,  and  no 
crditiary  raUcharge  wat  (^iportioned  bf  Aim  «i 
rttpecC  thtrtof.  In  A«  eehtditU  to  the  award 
they  wan  included  with  otter  Imd*  at  JbUowt: 
"  The  Foreet  of  AHee  Bolt,  S658a.  3r.  Sp,"  bat 
under  ike  heading  "  renlekarge  pagable  to  the 
vioar,"  a  blank  was  left.  The  watte  landt  were 
■a/ierwardi  allotled  m  1857,  vnder  an  Ineloiare 
Act,  and  hate  tinoe  been  cultivated  at  hqp- 
■grotmdis 
Bid  (reverting  the  judgment  of  the  Court  of  4.  B.}, 
Uutl,  at  no  Ttrntdarge  wot  pagable  in  retpeet  of 
thete  landt,  theg  could  not  be  tnade  liable  to  the 
ealraordtnarg  or  additional  charge  upon  landt 
euUivated  at  hop-groandt,  by  the  6  i-  7  Will  4, 
«.  71, 1.  42. 

Error  from  the  Coort  of  Q.  B. 
Thia  wa*  an  action  of   Kplevin  for  the  alleged 
iHegal  eeiinre  bj  the  defts.  of  certain  goods  nnder  dis- 
tnn  for  an  extraordinaiy  rentcbarge  for  hops  in  lien 
oftitbei. 

The  special  case  will  be  fonnd  M\j  set  ont  at  7 
It.  T.  Bep.  N.  S.  3!S3,  to  which  the  reader  is  referred. 
Upon  this  case  the  majoritj  of  the  jndges  (Code- 
bora,  C.  J.,  BUckbam  and  Hellor,  JJ.)  held  that  the 
plu's  land  was  liable  to  pajr  the  extraordinary  rent- 
charge  for  hops.    (Wightman,  J.  dittentiente.) 

Agunst  this  decisian  the  pit.  broogbt  a  writ  of  error, 
and  alleged  for  ground  of  error:— 1.  That  the  plt'a 
land  ia  not  snbject  to  the  eztraordinarjr  rentebarge  for 
hops,  inasmoch  as  it  nerer  was  sobjeet  to  the  payment 
'Of  anj  tithe  or  ordinary  reoteharge,  and  was  not  in- 
«lBded  or  dealt  with  in  the  tithe  commatalion  ;  and, 
2.  That  the  judgment  of  the  Court  of  Q.  B.  is  tbere- 
iore  eiToneous. 

The  deft's  points  were:— I.  That  the  pit's  land 
is  liable  to  pay  to  the  daft  Walsh  the  extraordinaiy 
tithe  renteharge  of  It  per  acre  when  cnltiTated  as 
hop-ground.  2.  That  is  expressly  fonnd  by  the 
tithe  commissioner,  in  his  award,  that  the  pit's  land 
was  liable  to  the  payment  of  all  manner  of  tithes  in 
Idnd,  and  after  fixing  the  renteharge  for  ordinary 
tithes,  the  said  award  cfaargea  pit's  land,  when  cnlti- 
Tated with  bops,  with  the  additional  sum  of  IIL  per 
acre  by  way  of  extraordinary  renteharge.  3.  That 
the  fact  of  no  portion  of  the  ordinary  renteharge 
hanng  been  apportioned  by  the  two  Taluera  on  the  pit's 
land  doea  not  destroy  its  liability  nnder  the  said  award 
(0  pay  the  said  extraordinaiy  renteharge  when  cnlti- 
Tated  with  hops. 

The  following  are  the  material  seeHons  of  the  Tithe 
Commatattott  Act,  6  &  7  WiU.  4,  c  71  :— 


SeotM.  That  in  etae  any  ot  the  lands  in  Uw  paririi 
nhall  be  hop-gnmnds,  orchards,  or  gardsiu,  ud  nucto 
shall  lie  giren  b;  tbe  owner  thereof  to  the  commiadgnen, 
or  anelatant  commlMlooer  acting  in  that  behaU,  that  tlia 
tithes  thereof  •hoold  be  aeparaiely  Tahied,  the  oomiols- 
■ionen  or  aeaimaat  lyimmliieloner  shall  eethnaie  the  Tila» 
of  the  tithes  thereof  accurdins  to  the  arenige  rue  of 
compudtlon  for  tbe  tithe*  of  hops,  fmit  and  garden 
produce  respectivel;  during  seven  jreara  vneeibit 
Christmas  In  the  year  IISO,  within  a  distiln  to  be 
aaaigned  in  each  case  by  the  coimnissioners,  ot  satMaat 
conuniiiHloQer,  and  estUnatliig  the  same  as  chargeable  ts 
all  parllameoUry,  parochial,  county  and  other  nln, 
chantea  and  asaeasmenta,  to  whleb  Uie  aald  tlthM  tie 
liable,  and  shall  add  the  value  ao  eaUmated  to  the  ratae 
of  ^e  other  tithes  of  the  parish  aacertalned  u  ifon- 
eald. 

Sect  42:  That  the  amount  which  shall  be  charged  by  my 
such  apportionment  as  hereinafter  provided  npos  aay 
hop-gnninds  or  market-gardens  In  any  district  so  to  la 
aaaigned,  shall  be  dlstlnguisbed  Into  two  parti,  wMck 
ahall  be  called  the  ordinary  charge  and  the  extraordinaiy 
charge,  and  the  extraordinary  charge  ahall  be  a  ratetper 
imperial  acre,  and  so  in  proportion  for  leee  quantitias  of 
ground,  according  to  tbe  diacretiun  of  the  valueni,  or  oom- 
miaalonera,  oraa^stant  commlsaloner  by  whom  the  anjor. 
tionment  shall  be  made  as  aforesaid  ;  and  all  Unils 
whereof  tbe  tithes  shall  hare  been  oommuted  tmdir 
thIa  Act,  and  which  ahall  ceaae  to  be  coliivated  aa  Ixv- 
grounds  or  market-gardens  at  any  time  after  radi 
commutation  ahall  be  charged  after  tbe  3l8t  day  of  Dee, 
next  following  such  change  of  cultivaticm  only  with  the 
ontlnary  chai^  upon  such  lands:  and  all  lands  is  aay 
such  district  the  titties  whereof  shall  liave  been  comouittd 
nnder  this  Act,  and  wlUch  shall  be  newly  cultivated  aaho])- 
groimda  or  market-gardena  at  any  time  after  such  ooo- 
mutation  shall  be  charged  with  an  additional  amooDt  <t 
renteharge  per  imperial  acre  equal  to  tbe  extraordinaiy 
charge  per  acre  upon  hop-grounds  or  market-giidos 
respectively  hi  that  district:  Provided  always,  ttiat  no  tnik 
additional  amount  shall  be  ehaiged  or  payable  dniiaf  It* 
first  year  and  half  only  of  such  additfonal  amoantdmlat 
the  second  year  of  such  new  cultivation,  and  anaddidonsl 
renteharge,  by  way  of  extraordinary  charge  upon  h<^ 
groimda  and  market-gardens  newly  cultivated  as  ma 
beyond  the  limits  of  every  district  in  which  sny  extncnU- 
nary  charge  for  hop-grounds  or  market-gardens  lespes- 
ttvely  shall  have  been  distinguished  as  aforesaid  at  the 
time  of  the  commutation  shall  be  charged  by  the  commit- 
dunem  at  the  time  ot  such  new  cultivation  npoo  ibe 
request  of  any  person  tiitereated.ttaereiii,  if  such  new  cslii- 
vaUon  shall  have  taken  place  during  the  oondnnann  <t 
the  commission  of  tbe  eald  conunlsstoners,  and  after  Its 
expiration  of  tbe  commission  shall  be  charged  in  nek 
manner  and  by  saoh  authority  aa  Pariiament  absll  dlnck 
and  shall  be  payable  and  recoverable  In  like  manner,  and 
subject  to  the  ssme  incidents  m  all  respects  aa  an  exu*- 
ordinary  charge  charged  upon  any  hop-grounds  9 
market-gardois  at  the  tbne  of  commntatton. 

Colertd^  Q.  C.  (Garth  with  him),  for  the  deft, 
contended  tiiat  tbe  judgment  of  the  Court  of  Q.  B. 
waa  erroneous.  The  judgments  of  the  majority  of  tlie 
Conrt  of  Q.  B.  confuse  tithe  and  the  liability  t» 
tithe.  The  Act  deala  with  lands  paying  tithe,  and 
asfomes  that  the  lands  are  cultivated  and  in  respect  rf 
which  the  renteharge  is  fixed  by  the  spportMnmsiit 
And  sect  67  discharges  the  lands  of  the  parish  frcn 
all  tithes  after  the  confirmation  of  the  apportionmeat. 
Aa  observed  by  Wightman,  J.,  in  hi*  jadement  in  tlN 
Q.  B.,  "  Sect  42  oontempUte*  two  *Ute*  of  tluii0: 
first  when  at  tbe  time  of  the  oommntation  the  Und  it 
used  ss  hop-ground,  and  in  snch  a  case  mskes  the 
provision  as  to  the  ordinaiy  charge  when  the  land  wM 
in  the  ordinary  state  of  cultivation,  and  a*  to  tli* 
extraordiiury  ehaige  when  it  wa*  enltirated  as  hop- 
ground.  But  the  second  state  of  things  is  the 
where  after  the  passing  of  the  Act  and  after  the  com 
totion  the  land  is  newly  and  for  the  first  time  cul- 
tivated as  hop-ground.  It  is  upon  that  part  that  tht 
question  seems  to  me  mainly  to  turn,  and  I  think  tb* 
section  contemplates  land  which  at  that  time  was  w 
cultivated  aa  to  contribute  something  towards  the  |ay- 
mente  to  be  made  under  the  apportionment  ordered  by 
the  Act."  The  meanbg  of  the  word  "  tithes  "  in  tbs 
interpretation  danae,  sect  12  of  6  &  7  Vmi.  <> 
c.  71,  waa  cited,  aa  alao  were  sects.  40,  42,  43 
and  67.     The  23  &  24  Tiot  e.  93,  a.  42,  was  sb* 

JteOth,  Q.C.  (J.  J.  AttM  and  F.  U.  WUe  wU 
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Ex.  Co.] 


Tbuour  v.  WAtaa  amd  axothib. 


[Ex.  Cr. 


Um).— TIm  jadgmmt  of  the  Coort  of  Q.  B.  ii  oorraot. 
if  tlx  tithes  of  the  puiah  had  not  bwn  eommiitod, 
Um  knda  in  qotttion  woald  bare  had  to  pay  tithe  now. 
Hw  laoda,  thoogh  wait*  lands,  wen  liabit  to  pay 
tith*  wbnitrer  brooght  into  coltivation  befora  tht  Aot, 
*ad  that  Kability  hat  bian  eommotad.  The  learned 
«Mnuel  then  lefenad  to  and  oommanted  on  aaota.  3S, 
«tad4S. 

Eitn,  C.  J. — ^I  am  of  opinion  that  the  Judgment 
ef  the  oosrt  below  ongbt  to  be  rerened.  The  ease 
tsnit  apon  the  conitrnction  of  the  48nd  seotion  of  the 
<  &  7  Win.  4,  e.  71 ;  and  before  I  come  to  the  oon- 
jttiotion  of  tliat  aeotion,  I  would  aaj  that  the  general 
policy  of  the  Act  ia  made  apparent  from  tiie  67  th 
action,  which  enacts  that  after  a  giren  day  lands 
ih<II  be  absohitely  diaoharged  from  the  payment  of  all 
tithes,  sod  instead  thereof  there  shall  be  payable  to 
Hn  psfsooB  mentioned  in  Ibe  apportionment  a  snm  of 
adiij  iasaing  ont  of  the  Und  charged  therewith.  The 
tithes  are  pnt  an  end  to,  and  iiutead  of  the  tithes 
Ihm  ia  payable,  iasning  oat  of  the  lands  speci- 
iid  in  tlie  apportionment,  a  aeparat*  snm  for  each 
fwtion  (^  land — and  one  portion  of  land  is  not  answer- 
-ahls  for  the  snm  iasaing  ont  of  the  other— to  the  pemos 
aatiansd  in  the  apportionment,  that  is  to  say,the  rector, 
the  riesr,  or  other  titheowner.  The  policy  of  the  Act 
«ai  to  tnoonrage  the  adranoement  of  agricnltara  and  im- 
yersnent  in  ailtiration  without  liability  to  the  increase 
ef  tithes;  and  if  that  was  so  in  nspeet  of  additional 
frodooeof  lands  already  in  cnltiTation,  it;  may  have 
jQoa  bearing  alao  in  eaooaraging  parties  to  bring  land 
tint  had  nerer  yet  been  In  cnltiTation  at  ail  into 
oiltifstioa,  witboot  any  liability  to  oooseqnenoes  in 
rapeet  of  tithei.  The  general  policy  and  effect 
of  the  Act  ia  atated  in  section  67:  lands  are 
fned  from  tithes ;  in  raom  thereof  rentobaig* 
11  tppoftioned ;  and  the  apportionment  appears 
t«  he  the  putting  a  separate  snm  on  septrata 
iu^  Sach  being  the  general  proriaiona  M  the 
*>tiite,  what  are  the  proriaiona  in  respect  of  hop- 
ptaiif  The  Legislature  contemplated  that  the 
tiOaawner  might  1»t«  an  interest  in  the  tith*  of  hops, 
«ad  lbs  landownar  might  hare  an  intaitit  in  having  a 
ns  settled  as  an  additional  snm  payable  for  the  tithes 
ef  bop*  within  a  district ;  and  accordingly  sect  40 
•silica  the  eommisnoaers,  upoo  the  appUcalkm  of  the 
indowners,  to  appoint  and  to  assign  certain  districta, 
ad  within  each  district,  there  is  an  extra  ebane  to  be 
■fossd  upon  the  lands  within  the  district  m  caae 
H<  an  enltirated.  Well,  the  reanlt  of  the  enactment 
that  far  wrald  be,  that  any  lands  in  a  parish,  whether 
B_a  hop  district  or  ont  of  each  district,  npon 
*iidi  by  the  apportionment  no  tithe  was  fixed,  are 
fced  fnm  tithes.  The  proposition  ia  admitted  to 
••  M  for  erery  prodnoe  except  hops ;  and  if  the 
f*ur«f  the  titbea  in  respect  of  waste  lands  bron^t 
istocnltiTation  loses  all  hia  right  to  tithea  when  those 
Im^  bring  titheable  prodnoe,  it  is  difficnlt  to  see  why 
^  tegislatare  aboald  bare  intended  to  pot  a  spedal 
f"»lty  npon  the  agricnltnrist  who  might  choose  to 
■■<4r*Te  Und  anitable  for  hope  by  growing  hops 
thmon.  He  may  grow  any  other  ]at>dnoe  at  any  rate 
<f  profit  that  can  be  made,  and  the  titheowner  hat 
^ogbt  to  interfere  or.  go  beyond  hia  apportionment. 
«>t  it  M  said,  if  yon  grow  hops  on  the  land,  the  tidie- 
f'ow  has  a  right  to  come  in  and  demand  the  tithe  for 
h^  It  would  be  a  strange  enactment,  and  it  might 
w  w  if  the  worda  were  so.  But  it  seems  to  me  clear 
2«t  the  40th  and  42nd  sections  related  only  to 
lads  liable  to  the  ordinary  charge  in  the  apportionment 
"nspeet  of  other  produce  than  hops,  and  more  lauds 
'■Vt  be  liable  to  the  extraordioaiy  charge  b^nd 
»•  ordinary  ebaige  if  they  cnltirated  hops,  and 
™>t  the  extraordinary  charge  in  reepeot  of  hops 
«H^  be  put  on  and  taken  off  aoeordiog  as  hops  were 
<">*n,iad  awiording  aa  the  landowner  csaaed  to  grow 


hops  thereon.  The  words  cf  the  enactment  are  all  the  way 
through  "  extraordinary  charge  for  bops,"  "  additional 
charge  for  hops,"  and  so  on,  wntemplating  lands  liable 
to  the  ordinary  ohar;ge,  and  in  napeet  of  hops  extn^ 
ordinary  or  additional  diargea.  And  the  first  divisios 
of  the  4Snd  ssction  makes  a  proTision  in  respect  of' 
buds  which  at  the  time  of  the  apportionment  werr 
growing  hope,  that  when  the  cnltiration  of  hops  may 
csaae,  tboee  laods  ahall  be  fined  from  the  extraordiaary ' 
charge.  This  is  the  prorision  in  the  first  part  of  aect. 
48  I  *'  The  amount  which  shall  be  diaiged  by  any  snah> 
apportionment  aa  hereafter  prorided  npon  any  hop- 
groonda  in  any  district  so  to  be  aasigned  ahall  be  di*- 
tingnished  into  two  parta,  which  ahall  be  called  the  or— 
dioaiy  and  extraordinary  charge ;"  and  whan  it  maket  ai» 
extraordinary  charge  for  hops,  and  tbe  cnltiTation  cesses^ 
tbeo  the  extnordmaiy  charge  is  to  be  taken  off.  That 
part  of  the  section  relataa  deariy  to  tha  buds  mei»> 
tiooed  in  tbeappartummettia  which  were  snlqect  to  the- 
additional  charge,  as  well  aa  the  ordinary  reotohargn- 
in  lien  of  tithes.  Now  oomst  the  second  portiou  of< 
ssoL  4S  :  "All  famda  in  any  each  district  the  tithe*- 
whereof  shall  bare  been  commuted  nnder  thia  Ael^. 
and  which  ahall  be  newly  onltiTated  aa  bop^jronnds,. 
shall  be  liable  to  the  •sttaofdinaiy  chai]gs."  It  i* 
said  that  thia  portion  of  the  aection  applie*  t*  land*- 
whioh  were  nrtnally  tithe-free,  and  had  beoom* 
exempt  becaoae  there  was  no  charge  put  upon  tbem> 
in  the  iqtportionment ;  bnt  if  they  were  in  a  district 
which  had  been  liable  to  titbea  beftan  tlw  commute 
tion  waa  made,  and  before  the  appcrtiooment  was 
pnt  on,  those  lands,  if  bop*  were  cnlliTated  thereon^ 
ehonld  be  liaUe  to  the  extraordinary  charge  in  respect 
of  hope.  The  probahilil^  woold-  be-  against  that 
which  ia  ao  contended  for,  and  I  think  tb*  word*  aiw 
against  it :  "All  landa  in  any  anch  district,  tb* 
tithss  whereof  shall  hsTe  bsot  oemmited  nnder  this 
Act."  The  cooteet  on  the  part  of  the  claimant  ia, 
that  the  dense  reUtee  to  lands  in  respect  of  which  tb* 
liability  to  tithe*  has  been  commuted,  bnt  we  think 
that  that  is  not  the  meaning  of  the  claase.  It  meant 
the  lands  ia  reepect  whereof  the  tithe*  shall  haTo  beea 
commuted  nndw  this  Aot ;  then  they  wonld  bare  been 
liable  to  the  ordinary  cbarge ;  and  th*  worda  "  ex- 
traordinary durge"  wonld  bxTC  a  fair  meaning.  I 
think  tbe  beginning  of  the  section,  taking  the  worda 
of  the  Act,  "the  amonnt  which  ahall  be  charged 
by  any  soeh  apportionment  as  hsrsafler  prorided 
upon  any  hop-gnmnd*  in  any  district,"  shows  that  it 
applied  only  to  landa  which  were  mentioned  in  tb* 
apportionment  obaiged  with  some  snm  in  that  appor- 
tionment, and  did  not  relate  to  landa  which  wer* 
entirely  free  from  the  apportionmsot,  and  which  be- 
cam*,  from  the  time  that  the  apportionment  wn* 
wtabliahed,  land  which  was  to '  be  exempt  from  any 
sam  payable  in  lien  of  tithe*.  If  that  i*  the  -tmocon- 
stmction  of  the  word  "  apportionment"  ia  this  oeotion, 
then  the  landa  here  in  qnaationwotild  b»  exempted 
fnm  ita  operation.  Tbe  result  is,  they  were  exemp*. 
from  the  extraordinaiy  chaigs,  becaaae  they  were 
exempt  from  the  ordinary'  duuge :  the  one  exemptio»« 
indudea  the  other. 

Tbe  rest  of  tbe  Court  eoncoired. 

•/tN^^sMHl-rsvsrfetf.' 

Attorney  for  the  pit,  TK  B:  WMaO, 

Attorneys  for  the  deft*.,  Jbkntm  «nd  WtalktroUL. 
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Bail.]        Bbo.  v.  Botklbb  Aim  otberi — Habthbu.  o.  Th>  Btdb  Coxxissioiibb*.       [Q.  B. 


BAIL    OOUBT. 

■•ported  b7  T.  W.  SAinnzBa,  E«q.,  BatrtiUr-tt-Lkw. 

Tkundag,  Jtm.  S9, 1863. 
(Befon  Mr.  Justice  Mkllob.) 

BSO.  V,  BOTXLBB  ASO  OTHBBS  (JoiUoW  «f  OlUDOr- 

ganihin.) 
ft«r  Itm    Nmt  pniik    Atmuaalioit  to  a  tmion — SO 

Viet.  e.  19—4  ^  5  WilL  i.e.  16,1. 33. 
Where  an  ettra-parachM  fUueims  heeameapariA 
if  nrtiM  »/  Ike  aneuioaM  ^  U«  M  Vkt.  e.  19, 
nekaariek  any  m  li—mui/  to  a  foor-lam  —fan 
^  AePoor  l/m»  Boani,  wider  lie  proaimome  of 
eeel.  aa  of  *  ^  S  Witt.  4,  e.  7S,  mitkoiU  >«t 
tiUoo 


In  tiib  MM  s  ml*  had  bMO  obt^nad  MlHog  «pw 
«Mtida  JMtiMa  asd  •  Hr.  Oarna  to  ibew  mom  whj 
tin  aMdja*tia«ahoold  not  inoa  tfaair  warrant  to  larjr 

rtho  goodi  of  the  aaid  Mr.  Cane  the  nm  of 
ll«.  M.  doe  fipom  him  nndar  a  ooBtribatioa 
«(d<r  of  tba  board  of  gnanliaaa  of  tba  Bridgend  and 
Oowbridge  Untoa. 

It  a^ean  that  prior  to  tba  paaiiag  of  tba  SO  Viet. 
«.  19,  a  plaMoalMMaab,  in  IMooonty  of  Glamorgan, 
WH  astra-paroehid,  and  vaa  tlia  property  of  Mr. 
Cama.  There  nerer  had  been  anj  panpera  there  nor 
■aypoor-rata.  Bjaeet  I  of  that  atatota  it  ia  enacted, 
"That  after  the  31st  Dec.  1857,  enrj  phMe  entered 
•sparalely  in  the  report  sf  the  Begi^rar-Genend,'0o 
the  last  oeosDSi  which  now  ia  or  ia  repnted  to  be 
•xtiB-paraehial,  and  wliersin  no  rata  is  leried  for  the 
calief  of  the  poor,  shall,  for  all  the  porpoaM  of  the 
aaeesamant  to  the  poor-rate,  the  teliaf  of  the  poor,  the 
«aantj  police,  or  boeongh  rate  ....  be  deoned  a 
pariah  tut  each  pnrpoeea,  and  shall  be  deeignated  hj 
the  nama  iHiioh  la  assigned  to  it  in  sneh  report,  and 
the  jnstioM  of  the  paaM  having  jnriadiction  orer  sneh 
pUca,  or  orer  the  gnater  part  tberMf,  shall  q)pi^t 
•reiseara  of  the  poor  therein,''  tea. 

By  aeet.  3S  of  the  4  &  5  WilL  4,  e.  7S,  it  is 
aaacied  that  the  Poor  Law  Commiswonera  may  from 
time  to  time,  m  tbay  may  aw  fit,  by  order  nndar  their 
hands  and  seiUs,  direct  that  any  parish-nay  be  added 
to  any  anion,  "  piDTided  always  that  no  sneh  diasein- 
Hon  or  alteration  of  the  pariahM  ooastitnting  any  snob 
■aioD,  nor  any  addithm  thereto  as  aforaeaid,  riiall  in 
any  manner  prejndioe,  vary,  or  afiact  the  rights  or 
ioteneta  of  third  penona,  onloH  anch  third  persona, 
by  themadTM  or  their  agott,  shall  conaeot  in  writing 
40  anch  diseolatioa  or  proposed  alterntian  or  addi- 


In  186S  the  Poor  Law  Board  made  an  order  annez- 
iag  Mash  to  the  Bridgend  and  Cowbridge  Union,  the 
aSleet  of  which  was  to  lower  the  Talne  of  the  land  in 
Kash.  Upon  this  annexation,  the  goaidians  of  the 
Bridgend  and  Oowbridge  Union  made  a  contribntion 
order  npon  Naah  for  the  nnion  ezpenaea.  Mr.  Came 
was  the  eole  owner  of  the  land  in  Mesh,  and  neither 
ha  nor  any  of  the  oocnpieTa  nnder  him  had  oonaaoted 
to  the  order  of  the  Poor  Law  Conmiaaionen  annexing 
Kash  to  the  Bridgend  and  Oowbridge  Union.  Mr. 
Game  wes  the  appointed  orerseer  of  Mash,  and  a  con- 
tribntion order  haring  been  made  npon  him  he  refused 
to  obey  it,  and  npon  bring  snmmoned  before  the  jus- 
ticM  they  declined  to  iasne  their  warrant. 

Oxford  now  showed  canse,  and  contended  that,  as 
the  cooeent  of  Mash  had  not  been  obtained  to  tbe 
annexation  to  the  Bridgend  and  Oowbridge  Union,  the 
Poor  Law  Oommissioners  bad  no  jnrisdiction  to  make 
the  order. 

LuA,  Q.C.  (Potaad  with  him)  signed  that  tbe 
32nd  eecUon  of  the  4  &  6  WUl.  4,  c  76,  givea  tbe 
Poor  Law  Board  an  absolute  power  to  annex  parisbH 
to  anions  withoot  tbe  oonMnt  of  tbe  owners  or 
,  tbe  proTJM  bring  intended  merely  to  protect 


partiM  from  being  prejndiced  by  being  taka  {ran  tai 
nnion  and  annexed  to  another,  and  so,  perbapt,  vben 
they  may  bare  lent  money  on  aeenrity  of  pandiial  « 
nmoo  property  baring  that  aeoority  andaagind ;  sat 
it  doM  not  iqyply  to  an  original  annaxatian 

Mbuob,  J.— I  thfaik  yo«  need  not  trooble  ynndf 
flirther,  Mr.  Lnsh.  YoahaiTegiTen  thetraeezjMite 
of  the  etatnte,  and  the  mle  therefore  mnit  be  vala 

Sale  aieoisk. 


OOUBT  ov  uwKsra  bkvoh. 

Bepocted  br  'OBX  TROWaoa  and  T.  W. 
Uanleten-at-Law. 


ir«(iiet(tqr,  Jme  84, 1863. 
HAitniEi.t.  V.  Tbb  Btdb  CoKmauoBBRS. 
ne  Toemi  Imprevemeat  Okmtee  Att  1847— «et.  II 
— iVoo-rqMtr  nf  foMmm — AvMmt    UMitf  if 

Under  the  Ryde  Improaeemt  Aet  1854,  eerlak  em- 
miuiimere  to  he  elaHed,  were  meorptrated  fir  (k 
parpoie  of  earrgieg  the  Act  into  eteeetion,  Mdk 
Aet  iaeerporeled  the  Towne  Htproeemmt  Ch—w 
Act  1847,  10  i  11  Viet,  c  34,  which,  tffter  aeO. 
tog  that  the  memogement  of  the  tIrMU  ihall  Uwf 
to  the  eommiuionen,  and  that  theg,  amd  mtc  sdw, 
ehaU  be  the  nurvepori  ef  Ugheage,  enaett  thd 
"the  eommimioiun  Aatt  be  dotmeA  gwllf  ef* 
wiidememior  far  refiumg  or  iiegleeli»g  lo  re/ar 
my  ^••6/m  highwag  witkbt  tht  Kmile  of  lie 
ipeeial  Aol,  and  aioA  he  liable  lo  be  ntdiend  for 

haUtmmt*  thereof,  or  of  ang  pariek  or  other  SHriit 
thertm,  were  liable  brfore  the  paeeimg  of  the  ^ead 
AcL"  Theplt.  having  etatained  a  poreomal  iajmy  is 
oontequenee  ofafootwag,  within  the  jariidictien  ef 
the  eaideommieeionere,  being  ont  <^repaxr,  he  IroajU 
on  oerton  againet  them  Jor  damage*! 
Bold,  that  the  action  woM  lie. 
Thia  wu  a  demnrrer  to  a  dedaiatioa. 
Tbe  deeUration  statwl  that,  after  tha  ftat  eleotica 
of  oommissioners  nnder  tbe  Byde  Improrement  Act 
1854,  and  after  tbe  coming  into  operation  of  the  wbde 
of  the  aaid  Act,  and  at  tite  thne  of  the  eommitting  nf 
the  grieraocea  hereinafter  mentioned,  tha  defts.  wwe 
the  oonmiseionera  for  the  time  being  dnly  deeted  sad 
ecting  nnder  tbe  said  Act,  and  tbe  pavaaMot  and  foot- 
way liereinaitor   mentioned  were  aitoata  withia  tbe 
lindta  of  tbe  said  Act,  and  were  under  tha  care  and 
management  and  control  of  the  defta.  aa  aodi  oommit- 
sioasrs  u  aforenid,  and  the  delta.  wrongfoUy  sofoed 
and  permitted  a  certain  footway,  m  and  baiqg  pert  «f 
a  pnblie  highway  in  the  town  of  Byde,  in  tlM  lib  at 
Wight,  in  the  connty  of  Sonthampton,  to  be,  and  ooa- 
tiana,  and  the  aame  waa  ont  of  repair  and  in  a  state 
and  condition  dangeroae  for  feot-paaaengen  nang  or 
paaeing  along  the  sud  highway  and  footway  tbenof, 
and  a  certain  rounded  paring,  or  kerb-atone,  wm  tbsn 
negUgeotly  and   wiungfnlly  sufliMed  and  pennitted  by 
the  defts.  to  be  at  the  end  of  the  aaid  footway,  m  that 
the  aaid  footway  terminated  abmptly  sod  dugcnndy 
to  foot-paasengera  lawfully  using  mid   paaeing  along 
tbe  same.     And  tbe  wme  then  waa  l«ft  by  the  defki. 
after  daylight  bad  ceaaed  without  any  aulBcient  r 
proper  light  to  warn  persons  lawfiilly  oaing  tbe  esid 
footpath  of  the  said  dangerous  stata  thereof,  whereby 
the  pit.,  while  lawfully  using  and  walking  upon  and 
along  tbe  said  highway  and  ue  aaid  footway  thereof 
after  daylight  bad  ceased,  slipped  and  foU  from  off  tbe 
Mid  paring  or  ketb-stone  and  the  said  footway,  and  brokt 
hia  leg,  and  suffered  great  pain,  and  waa  prarented  from 
attending  to  bis  borineM  for  a  long  time,  and  ineontd 
expense  for   medical    attendance,  and    ia    otherwi* 
gTMtly  injured ;  and  tha  pit.  claims  SOOOL     To  this 
the  defts.  pleaded,  first,  not  guilty;  Maoadly,  dMying 
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Q.B.] 


UOWBU,  V.  Wthnk. 


[C.  B. 


tUt  the  fqotvaj  wu  oat  of  repair,  See,,  bj  demorrer 
to  tig  declmtion. 

Bf  the  R/de  ImproTement  Act  1854,  17  &  IS 
Tiet  (local),  eert«n  commisBionen,  to  be  elected,  are 
iil«q)onl«d  for  the  porpoee  of  oarryinfE  tbe  Act  into 
tueutim,  and  aou>ng>t  other  proriuons  it  ii  enacted 
thu  from  the  first  election  of  commiosionen  the  pariahes 
comprised  within  tbe  limita  of  the  Act  aball  oeaae  to 
U  Dsdtr  the  operation  of  the  Highway  Act  By  the 
did  Aet  alao  the  Toirna  Improreoient  Clanaee  Act 
1M7,  10  &  II  Viet.  c.  34,  ia  incorporated,  and  by 
Met  47  of  this  statnte  it  is  enacted  that  the  manage- 
wat  of  all  the  streets  which,  at  the  passing  of  the 
tpeeisi  Act  are,  or  which  thereafter  become  public 
bil^irays,  and  the  pavenients,  &c.,  shall  belong  to  the 
ooiniiiuonefa.  By  sect  48  it  is  enacted  that  the  eom- 
Bowners,  and  none  other,  aball  be  the  snrreyon  of 
k^njs  within  the  limits  of  the  special  Act,  and 
within  thoae  limita  ahall  hare  all  lacb  powers  and 
iithnito,  and  be  aubjeet  to  all  sack  liabilities  as  any 
Nrreyora  of  highways  are  inrested  with  or  subject 
to  hy  riitoe  of  the  laws  for  the  time  being  ia  foroe, 

Bj  sect  49  it  is  enacted,  that  "  the  oommiaaoners 
ihill  he  deemed  guilty  of  a  misdemeanor  for  refusing 
•r  i^gisctiDg  to  repair  any  public  highway  within  the 
limita  of  the  special  Act,  and  shall  be  liable  to  be  in- 
dicted for  such  misdemeanor  in  the  same  manner  as 
iIm  iihabitanta  thereof,  or  of  any  parish,  township,  or 
tliisr  district  therein  were  liable  before  the  paasing  of 
the  special  Act" 

Kanlate,  Q.  C.  now  appeared  in  support  of  the 
damuner,  and  contended  that  the  commisaioners  were 
sot  Hafala  to  be  sued  in  an  action  for  an  act  of  non- 
^asaace;  they  are  in  the  position  of  sorreyora  of 
lii(k*sys,  and  within  the  ruling  in  the  case  of  Young  t. 
JJaeit,  7  H.  &  N.  760 ;  6  L.  T.  Rep.  N.  S.  363. 
[Cbojotok,  3. — ^There  the  action  waa  against  the 
"■myor,  who  was  merely  the  serrant  of  the  parish ;  is 
that  tbe  same  case  aa  iha,  where  tbe  commissioners 
tlionaelTes  are  sued?]  The  coramisaioners  are  per- 
fmasg  gratuitous  duties,  and  by  sect.  117  of  the 
•pedal  Act,  they  are  reetricted  as  to  the  way  in  which 
■i>7  *'*  to  apply  the  funda  raised  under  the  Act. 
"^  declaration  is  bad  for  not  showing  that  they  hare 
foKda  to  enable  tbem  to  do  the  repairs  iMetcaiJ 
'•  Betitrmgbm,  11  Ex.  257),  and  they  cannot  raise 
oiore  than  2s.  6d.  in  the  pound. 

BiUlea,  in  support  of  the  declaration,  was  not  called 
Ifwo. 

Cboxpioii,  J. — I  thinlE  our  jadgment  must  be  for 
t^  pit  In  this  case  we  must  look  to  the  proviaions 
<f  tbe  Towns  Improvement  Act,  and  her*  we  find  that 
*t  Wn  a  body  of  persona  who  are  a  corporation,  who 
<n  capable  of  being  sued,  and  who  are  charged  with 
"t  performing  their  dnty  of  repairing  a  road,  whereby 
wiojnry  waa  sustained  by  the  pit.  Now  the  case  of 
Irna;  r.  Davii  is  not  applicable,  for  there  tbe  action 
*»  brooght  against  the  sunreyors  of  highways  who 
*ve  merely  tbe  serranta  of  the  parish  to  da  the 
"fain,  and  the  maxim  of  respondeat  superior  ap- 
plies. Kow  npon  looldng  at  the  Towns  ImproTcmant 
Att,  tbe  commissioners  are  declared  to  be  guilty  of  a 
■iwemaanor  for  not  doing  these  repairs,  and  they  are 
liahle  to  be  indicted  in  the  same  manner  as  the  inhabi- 
t'ata  were  liable  before.  It  seems  to  me  that  the  liability 
«f  the  pariah  to  repair  is  taken  away,  and  that  the 
*(t(oa  tzpresaly  applies  to  an  omission  to  repur  on 
1m  part  of  the  commissioners.  But  it  is  said  they 
^eot  be  compelled  to  repair  without  the  assistance  of 
<*•  racial  Act,  which  limits  the  rate  to  2s.  6d.  in  the 
Vti,  and  that  it  should  be  shown  that  they  hare 
"■fiacnt  funds  for  the  purpose.  But  I  think  that  is 
^  so,  for  that  when  tbe  Legislature  says  that  tbe 
*«M»JsMoners  ahall  be  liable  in  the  same  way 
*■  a  parish,  they  mnat  eet  funds  somehow  for 
pUo.  Cajl— Vol.  II.J 


the  purpose;  and  if  there  is  any  difficulty,  they 
should  apply  to  the  Legislature  upon  the  subject. 
It  would  be  no  answer  by  a  parish  to  an  indictment 
that  they  hare  no  fnnds.  Under  the  49th  eectioa 
they  are  guilty  of  a  misdemeanor  in  nrglectiag  t» 
repair,  and  being  so,  a  prirate  person  who  suffers  aa 
injury  can  bring  bis  action  against  them. 
BuLCKBUBM,  J.  deliTered  a  similar  judgment  (a) 
Judgment  Jor  thepH. 


00T7BT  or  oomcoir  bench. 

Beportad  by  D^unxi.  Trohas  Kvans  and  W.  Matv,  Esqrs., 
Barristera-ac-Lair. 

Tutsdag,  June  23,  1863. 
Howxu.  (app.)  V.  WTHva  (rasp.) 
Praetiee — Appeal  from  Justiees — DeKvery  of  paper- 
hooks— C.  L.  P.  A.  1952— Pmetiet  Rules  Bit. 
1853— Costs. 
T^  proper  place /or  tie  deliveni  o/ paper-books  Jur 
tie  judges,  under  rule  16  o/*  Me  Practice  Rules  of 
Bilarg  Term  1853,  prescribing  the  practice  in 
special  cases,  demurrers,  and  appeals  from jusiices,  it 
Judges'  Chambers;  there/ore  vbere  a  parlg  delivered 
his  paper-books  dulg  as  regards  the  time  for  delivery, 
but  undulg  as  regards  the  place  (Ae  delivering  them 
to  the  judges'  clerks  at  Westminster'),  the  Court  visited 
him  with  the  penal^  inflicted  by  the  rule,  making 
him  pay  for  the  copies  delivered  tn  Aw  default  bg 
the  other  side. 

In  this  case,  which  was  an  appeal  from  the  decision 
of  justices,  a  question  arose  as  to  tbe  deliTery  of  paper- 
books. 

Bayes,  Serjt  before  tbe  argument  of  the  ease, 
prayed  tbe  court  to  ordei^  in  terms  of  rule  16  of  the 
Practice  Knles  of  Hilary  Term  1833,  that  the  rasp,  do 
pay  to  the  app.  the  coat  of  paper-books  deliTered  by 
app.'s  attorney  to  the  two  puinne  judges,  in  default  of 
delirery  by  the  resp.  It  appeared  that  the  case  was 
set  down  for  argument  on  the  4th  May.  On  the 
S8th  April  the  app.'s  attorney  left  two  copies  of  the 
paper-books— one  for  the  Lord  Chief  Justice  and  on*  for 
the  senior  puisne  judge — at  Judge's  Chambers  in  Chan- 
cery-lane. On  the  SOlb  April  be  searched  the  proper 
books  at  chambers  to  ascertain  whether  the  paper- 
books  had  been  delivered  on  behalf  of  the  reap., 
and,  finding  that  they  had  not  been  deliTered, 
he  left  two  copies  there  for  the  other  tw» 
judges,  as  authorised  by  the  aboTo-meotioned  rule, 
and  be  now  insieted  on  his  right  to  three 
guineas  as  costs  of  the  paper-books.  On  app.'s  at- 
torney writing  to  resp.'s  attorney  for  his  costs,  he 
receired  a  letter  from  Mr.  Greenwood,  the  Solicitor  to 
the  Treasury,  who  is  attorney  for  the  reap.,  stating 
that  the  paper-books  had  been  duly  deliTered  to  tbe 
judge'a  clerk  at  Westminster  on  the  20th  April 
"  according  to  the  usual  practice,"  as  alleged  by  him. 
Tbe  proper  place,  it  is  submitted,  for  the  delivery  of 
the  paper-books,  is  Judges'  Chambeta,  at  the  Rolls- 
gardens,  Chancery-lane,  where  records  are  kept  of 
such  deliveries,  and  where  alone  search  can  be  properly 
made  to  ascertain  whether  the  directions  of  tbe  rule 
have  been  complied  with. 

WiLUAMS,  J. — Though  the  Act  of  Parliament  and 
tbe  rules  framed  thereunder  are  silent  as  to  where  tbe 
delivery  of  these  documents  is  to  be  effected,  it  must 
surety  mean  delivery  at  chambers.  It  will  not  do  to 
go  to  the  judges'  houses.  Besides,  as  brother  Hayes 
has  suKgested,  a  record  is  kept  at  chambers  showing 
what  they  receive.  Here  that  is  not  the  case,  and  it 
might  depend,  therefore,  on  tbe  memory  of  tbe  clerk. 
Weltig  for  the  -resp. — These  costs  should  not  be 


(n)  Oockbnm,  C.  J.  was  sitting  at  Nisi  Prius,  and  Wl^t- 
man,  1.  had  gone  to  chambers. 

2  S 


Digitized  by 


Googl( 


390 


MAGISTRATES'  CASES. 


Bail.] 


Leatt  v.  Vihk — Dickson  v.  The  Quexs. 


[Ex.  Ch. 


allowed.  How  ii  tb«  public  to  know  the  practice 
jn  the  ebnnce  of  expren  directions,  either  bjr  the 
atatnte  or  the  roles  of  coart  ?  Mr,  Greenwood  here 
aweare  he  hu  alwiys  delirered  the  paper-books  as  he 
^d  in  this  case,  to  the  judges'  clerks  at  Westminster, 
4awn  to  this  time,  without  objection. 

WiLLBS,  J. — It  must  mean  that  the  paper-books 
an  to  be  delirered  at  chambers ;  were  this  not  so,  the 
jadges'  derlu  might  have  actions  broogbt  aguust  them 
for  negligence. 

WIUJA3IS,  J. — The  Act  of  Parliament  and  the 
rule*  of  practice  do  not  state  where  the  paper-books 
are  to  be  delinred.  The  only  direction  is,  that  two 
shall  be  delivered  to  the  Lord  Chief  Justice  and  the 
senior  puisne  judge  by  the  pit. ;  and  the  other  two 
copies  to  the  other  two  judges  by  the  deft.  The 
nus  does  not  sajr  the  documents  are  to  be  delirered 
to  the  judge's  clerk.  The  Court  is  of  opinion 
that  the  paper-books  must  be  delivered  at  the  usual 
place,  which  is  Judges'  Chambers,  in  order  that  the 
other  side  may  hare  means  of  ascertaining  bj  search 
or  inqmry  whether  thejr  hare  been  rightlj  delirered  or 
not,  and  if  not,  that  he  may  supply  the  omission  at 
the  cost  of  the  other  side. 

RtUe  abiolait  to  pag  eosU  o/paper-icoii. 


BAIL    OOtniT. 


Lbatt  v.  Viicb. 
Game  eoitviction—Slat.  1^3  WOL  4,  c  32,  «.  30— 
Soai  Jida  claim  of  right  to  tkoot— Jurisdiction  of 
JHitice$. 
A  ptnon  charged  under  Ike  ttatuie  I  (f  2  Will  4,  c. 
3S,  $.  30,  mth  trttpaumg  m  parndt  of  game  in 
the  iagtime  an  land  in  tht  occupation  of  a  tenant  to 
A.  tetvp  a  ctaim  of  right  to  shoot  over  the  land,  on 
^  ground  that  he  and  every  one  who  chose  had 
almtys  shot  there  till  some  recent  acts  of  intemgh- 
tion,  and  declared  his  readiness  to  try  the  right 
vithA.: 
Meld,  that  the  mere  assertion  of  such  a  general  right 
in  himself  and  every  one  else,  though  he  really  be- 
lieved it  without  showing  any  such  claim  of  right  as 
would  be  a  defence  to  an  action  nftretpass,  duf  not 
oust  the  jurisdiction  of  the  magistrates  to  convict 
under  the  statute  in  question. 
-B.  V.  Cridlaod,  7  Q.  h.  853,  distinguished. 

This  wss  an  appeal  from  a  conviction  by  certain 
magistrates  under  circumstances  which,  as  summed  up 
by  the  learned  judge  in  hu  considered  and  written 
judgment,  were  as  follows  :— 

The  information  and  conviction  in  this  case  were 
under  the  Game  Act,  I  &  2  Will.  4,  c  32,  s.  30,  by 
which  it  is  enacted,  "  that  if  any  person  whatsoerer 
shall  commit  any  trespass  by  entering  or  being  in  ths 
daytime  npon  land  in  search  or  pursuit  of  game  or 
troodoocks,  &C.,  he  shall,  on  conviction  before  a  justice, 
forfeit  and  pay  any  sum  not  exceeding  40*.,"  with  a 
proviso  "  that  any  person  charged  with  any  such  tres- 
pass shall  be  at  liberty  to  prove  by  way  of  defence 
any  matter  which  woold  have  been  a  defence  to  an 
action  at  law  fur  such  trespass."  There  was  evidence 
before  the  magistrates  that  the  app.  had  entered  and 
walked  npon  land  in  the  possession  and  occtipation  of 
s  person  of  the  name  of  Bastin,  who  rented  it  under 
Lord  Bolle,  in  pursuit  of  game.  The  land  appeared  to 
be  a  part  of  a  marsh  near  the  sea,  and  over  which  the 
tide  bad  flowed  until  a  bank  was  made  round  it  several 
years  sgo  by  Lord  RoUe.  The  app.  claimed  a  right  to 
ahoot  over  the  place  in  question,  on  the  ground  that 
he  and  everybody  that  chose  had  always  shot  there 
until  some  late  instances  of  interruption  by  the  game- 
keepers, aud  he  declared  his  readiness  to  try  the  right 
-with^  Lord  BoUe.  The  magistrates,  however,  were  of 
opinion  that  he  Jiad  not  made  out  such  a  claim  of 


right  as  would  oust  their  jurisdiction,  and  cosvicled 
him  in  a  penalty  of  10*.,  subject  to  the  opinion  of  ths 
court  whether  the  claim  of  right  was  such  a  boni  JUs 
cUim  as  to  oust  ths  jurisdiction  of  the  nugistratei 

Montague  Smith,  Q.C.  for  the  rasp. 

Kingdon  for  the  app.  Cur.  odr.  rsft. 

VfiouniAX,  J.  (aiter  stating  the  facts  abore  nt 
f(Bth). — Upon  the  argument  the  counsel  for  the  spp. 
relied  mainly  npon  the  case  of  Reg.  r.  Cridlend,  7 
Q.  B.  853.    In  that  case  the  deft^  upon  the  heating  of 
an  information  against  him  under  the  same  statute, 
claimed  a  right  to  enter  and  kill  game  in  ths  land  tha 
in  question  under  an  authority  giren  by  a  person  «bo 
claimed  to  be  the  owner  of  the  land,  and  pnpostd  t» 
set  up  that  titie  and  the  authority  under  it  u  u 
answer  to  the  inrormation.    The  justices,  hewsrarr 
convicted  him,  but  the  Court  of  Q.  fi.  were  of  opinion 
that  a  iond  file  clum  of  title  to  the  land  muted  the- 
jurisdiction  of  the  magistrates.    In  the  present  cue, 
however,  the  app.  did  not  set  up  any  title  to  the  lad 
in  himself,  or  in  any  person  under  whose  licence  or 
authority  he  proposed  to  act,  and  the  case  is  therefoi* 
distinguished  from  that  of  Reg.  y.  Cridland.   The 
app.  only  aet  up  a  general  right  in  himself  and  any  ose 
who  pleased  to  shoot  over  the  land  in  question,  withosC 
showing  or  professing  to  show  such  a  claim  of  right  ss 
would  be  a  defence  to  an  action  of  treapass.    He  msy 
have  believed  that  he  had  a  right  because  ha  and  maoy 
others  had   for  many  yeara  shot  over  the  place  in 
queetion.     But  I  am  disposed  to  think  that  the  nme- 
belief  that  he  had  a  right  is  not  suaWent,  under  ike 
terms  of  the  statute  now  in  question,  to  oust  the 
juiisdiction  of  ths  msgistrates,  as  it  might  under  the 
Mallcioua  Trespass  Act.    At  all  events  that  wss  » 
point  for  the  magistrates  in  the  first  instance  to  deter- 
mine, and   unless  they  should   clearly  appear  tobe 
wrong,  I  do  not  think  that  this  court  ought  to  interfoe 
with  the  exercise  of  their  discretion.    The  dsimot 
right  is  so  vague  that  the  magiatratca  might  wdi 
think  that  there  was  no  legal  ground  npon  which  it 
could  be  entertained  so  as  to  warrant  their  considering 
it  to  be  bonafdein  such  a  sense  sa  to  oust  their  juris- 
diction.   I  may  observe  that,  in  the  case  of  Morde»  v. 
Porter,    7   C.    B.,    N.   S.,    641;     1    L.    T.   Bij. 
N.   S.    403,    which    was    a    proceeding  under   t» 
same  Game  Act,   I  &  2  Will.  4,  c.  32,  s.  30,  two 
of  the  three  lesmed  judges  of  the  Conrt  of  0.  P. 
who  decided  the  case,  were  of  opinion  that  the  aieun* 
or  its  absence  did  not  affect  the  question  of  lisbilitT. 
Upon  the  whole  I  am  of  opinion  that  the  justices  weie 
right,  and  that  the  conviction  was  proper. 


EZOHEatTSa  CHA3CBEB,. 

BeiKirtcd  by  Joira  Tuojirsox,  Esq.,  Bnrrlatcr-at-Law. 

ERBOB  FBOX  THE  <)0BEX'8   BESCU. 

Monday,  Mag  U,\663. 

(Before  Eei.b,  C.  J.,  Pollock,  C.  B.,  Williahs,  J., 
Bramwell  and  Chasmell,  BB.,  Keatccc,  J.  and 
Wilde,  B.) 

Dickson  v.  The  Qubkk. 

Spirit  licence — Grocers  in  Ireland — Duty  poj/dUe— 
6  Oeo.  4,  c  81—6  4  7  WilL  4,  e.  38. 

By  the  6  Geo.  4,  c.  81, «.  2,  a  duty  varying  from  9L  9s. 
to  131.  13s.  according  to  tlte  rental,  is  imposed  on  » 
duly  licensed  grocer  in  Ireland  on  toting  out  a 
licence  for  retailing  spirits;  and  Iq/  sect  4  lit 
maximum  quantity  he  was  empowered  to  sell  at  asy 
one  time  urns  not  to  exceed  two  quarts.  Hy  6^' 
Will  4,  e.  38,  (.  3,  the  minimum  quantity  he  was 
empoweredto  sell  at  any  one  time  was  one  pint : 

Bdd  (notwithstanding  a  decision  of  the  Ex.  Ch.  in 
Ireland  to  the  contrary),  that  the  dtity  imposed  if 
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iU  6  Qui.  4  remuiaed  tnaltgrid,  and  mm*  ttill 

ftfMt. 

TUs  wu  &  petition  of  right  nnder  tht  23  &  24 
Vict.  c.  34,  ud  illaged,  tlut  by  tb«  ttatot*  6  Geo.  4, 
-c  81|  a.  2,  it  w<a  enacted  that  for  and  npon  all  ezcUe 
lioeaeei  to  be  taken  out  by  anj  retailer  of  apirits  in 
InUnd  from  and  after  tbe  nth  July  182.5  certain 
<iiiti«s  tlierein  mentioned  should  be  raised,  leTJed  and 
-coUected  an(^paid  nato  his  former  Majesty  King  George 
the  Fourth,  bis  heirs  and  socoaasors. 

Tbe  Bcences  are  of  two  classes :  the  one  class 
teiig  the  spirit  grocer's  licence,  which  entitled  the 
ptnoo  taking  out  the  same  to  retail  spirits  in 
^■usiities  not  exceeding  two  gnarts  at  one  time  to  be 
couumed  elsewhere  than  on  the  premises ;  and  the 
otl>er  clcis  comprehending  all  licences  for  the  retail 
d  ipirits,  spirit  grocers'  licences  only  excepted. 
Tbe  dsties  payable  on  the  two  cUsscs  of  licences 
mpectirely  rary  in  amount,  the  first  class  being 
diarged  with  a  higher  rate  of  duty  than  the  other 
<lu),  the  duty  payable  on  the  spirit  'grocers'  licence 
nijiig  from  9L  9«.  to  13^  lit.,  while  on  the  other 
elan  it  Tsried  from  2L  ii.  to  lo;.  10s.  in  each  case, 
•ctoidiog  to  the  raloe  of  the  premises.  By  tbe 
<  i  7  Will.  4,  e.  3S,  s.  3,  tbe  spirit  grocer's  Ucence 
pm  by  the  6  Geo.  4,  c  81,  s.  2,  was  repealed  from 
tbe  SSUi  July  1836,  and  a  new  and  a  more  restricted 
hcenot  given  in  lien  of  it ;  the  sUtute  6  &  7 
Will  4,  c  38,  is  silent  as  to  the  amount  of  duty 
P>7>ble  in  respect  of  such  new  licence ;  by  this  Act 
tbe  ititatable  enactments  relating  to  the  carrying  on 
lb«  trade  of  a  spirit  grocer  were  done  away  with  and  new 
eus  introdnced,  both  with  reference  to  the  manner  of 
onTiog  on  the  trade  and  the  thing  to  which  the  spuit 
("xa  was  declared  entitled  under  the  6  Geo.  4,  c.  81 ; 
^naeqaently  the  rate  of  duty  chargeable  on  the 
9>rit  grocer's  licence  nnder  tbe  6  Geo.  4,  c  81,  ceased 
to  be  applicable  to  the  new  licence  given  by  tbe  6  &  7 
Will.  4,  c  38,  and  the  raU  of  duty  (if  any)  pay- 
able in  raapect  of  sadi  new  licence  whs  that  mentioned 
a  tbe  2od  section  of  the  6  Geo.  4,  c.  81,  as  chorge- 
»y«  on  erery  retailer  of  spirits  (except  retailers  of 
ipuits  m  Ireland  after  mentioned),  being  the  lower  rate 
of  duty  set  forth.  The  officers  of  excise  eotttinued  to 
4aund  and  take  on  behalf  of  the  Crown  tbe  higher 
'>'<  of  duty  which  had  tbns  ceased  to  be  eharge- 
•Ue  on  all  licences  ns  granted  nnder  tbe  6  &  7  Will.4, 
t38. 

The  case  was  argned  before  tbe  Conrt  ef  Ex.  in 
Trinity  Term  1843,  and  decided  against  tbe  plL, 
tbe  Chief  Baron  dissenting. 

Thereupon  writ  of  error  was  brought  before  the 
tvelre judges  in  Hilary  Term  1845,  when  the  judg- 
exiitofthe  Coort  of  Ex.  was  reTersed,  and  it  was 
^■oded  that  tli*  higher  rate  of  duty  imposed  on  the 
fiat  grocer's  licence  given  by  the  6  Geo.  4,  c  81,  is 
ODt  the  doty  l^ally  chargeable  on  the  licence  specified 
in the64  7  Will.  4,0.38. 

b  May  1842  the  snppliant  applied  again  for  a 
bence,  which  was  refused,  except  on  payment  of  the 
•■iber  dnty.  Tberenpon  a  petition  of  right  was 
poented,  and  ultimately  there  was  a  demnrrer  to  tbe 
'■pheation,  which  came  on  for  argument  b^ore  tbe 
C<nitaf  Q.  B.  on  the  lOtb  June  1862,  when  that  court 
4<eGsed  to  interfere  with  the  decision  of  the  Court  of 
Ei-Ql  in  Ireland,  and  said  that  they  should,  without 
*ftsaDg  any  opinion  on  the  case,  decide  in  ac- 
fiiact  with  the  decision. 

Whenspon  the  Attorney-General,  on  behalf  of  the 
Crown,  bronght  a  writ  of  error,  which  now  came  on 
<i>r  ugnment. 

T^  AttonufGeneral  {I-oche,  Q.C.,  WtMy  and 
<*e^<ois  Button  with  him),  for  tbe  Crown,  in  support 
>(  the  writ  «f  error.— The  question  depends  on  the 
maetmction  of  the  statutes  6  Geo.  4,  c  81,  and  6  &  7 
"in.  4,  c  38.    [Eblb,  C.  J.— There  is  •  preliminary 


question,  whether  tbe  snppliant  bad  a  right  to  try  the 
validity  of  the  cUim  by  appeal.  Is  there  any  juris- 
diction in  Ireland  by  which  he  conld  try  the  qnestion 
whether  he  was  liable  to  this  16«.  6<f.?  If  an 
excise  officer  demands  more  than  tbe  right  sum,  is 
there  any  appeal  against  that  demand  ?]  It  was  con- 
sidered that  there  was  not  The  question  is  whether, 
since  the  6  &  7  Will.  4,  c  38,  s.  3,  Dickson  was  liable 
to  tbe  higher  rate  of  duty  imposed  by  tbe  6 
Geo.  4,  c.  81,  s.  2,  he  being  within  the  descrip- 
tion of  a  grocer  retailing  spurits.  Comparing  tlie 
two  Acts,  the  only  altera^on  made  by  the  6  &  7 
Will.  4,  is  this  and  no  more,  that  grocen  shall  not 
take  out  a  licence  to  sell  spirits  in  quantities  not  less 
than  a  pint  at  one  time,  and  to  be  consumed  else- 
where than  in  the  house  or  on  the  premises,  wherea» 
by  the  6  Geo.  4  the  limit  was  not  exceeding  two 
quarts  at  any  one  time ;  that  is  to  say,  the  one  statnta 
defines  the  Toaximim  quantity,  and  the  other  the 
nuninium.  The  distinction  between  grocers  retailing 
spirits  and  publicans  in  Ireland,  was  recognised  in 
earlier  statutes  than  the  6  Geo.  4,  c.  81 ;  e.  f.  55  Geo. 
3,  c.  19,  s.  3  ;  and  58  Geo.  3,  c.  57.  There  is 
nothing  in  the  6  &  7  Will.  4  that  inUrferes  with  tbi* 
distinction.  On  tbe  contrary  sect.  26  of  6  &  7  Will.  4 
keeps  up  tbe  distinction  and  imposes  a  penalty  of  SOL 
only  in  tbe  cose  of  another  person  selling  spirits. 
without  a  licence,  and  100/.  in  the  case  of  a  grocer 
doing  so.  The  smaller  scale  of  duties  for  spirit 
licences  enacted  in  the  schedule  to  the  6  Geo.  4,  c.  81, 
s.  2,  is  applicable  to  the  persons  mentioned  in  sects. 
13  and  14  of  the  Act ;  that  is,  to  pnblicaus  who  are 
licensed  to  sell  spirita  to  be  consumed  on  the  premises. 
The  6  &  7  Will.  4,  c.  38,  was  virtnally  a  Police  Act, 
and  contains  what  are  in  effect  police  regulations  only. 
No  alteration  or  change  is  made  in  the  duties  payable 
on  licences.  The  case  of  Duskion  v.  Pope,  7  k.  L. 
Bep.  98,  107,  was  then  commented  npon. 

BuU,  Q.C.  (of  the  Iiish  bar)  for  Mr.  Dickson,  in  sup- 
port of  the  judgment  of  the  Court  of  Q.B. — It  is  sob* 
mittad  that  the  smaller  duty  21.  4*.  Id.  was  the  one 
to  which  Dickson's  licence  was  rightly  chargeable. 
The  6  &  7  Will.  4,  c.  38,  s.  3,  changed  the  character  of 
the  license  in  some  respects.  The  license  nnder  the 
6  Geo.  4,  c.  81,  8.  4,  is  not  applicable  to  that  required 
by  tbe  6  &  7  WiU.  4,  c  .38,  s.  3.  Tbe  itHtisj  in  the 
argument  for  the  Crown  is  this,  that  it  construes  the 
dnty  as  unposed  upon  the  person,  whereas  in  fact  it  is 
attached  to  the  licence  and  nothing  else.  Tbe  doty  is 
imposed  on  the  document  or  instrument,  and  it  is 
placed  under  the  dominion  of  tbe  Commissionen  of 
Stamps.  When  the  6  &  7  WiU.  4,  c.  38,  destroyed  the 
licencecreated  by  the  6  Geo.  4,  the  duty  attached  to  that 
licence  fell  to  the  gronnd,  because  tbe  instrument  wae 
gone.  There  is  no  foundation  for  tbe  alleged  distinc- 
tion between  grocens  and  publicans,  for  a  grocer  might 
have  obtained  a  publican's  licence  in  the  ordinary  mode 
that  a  publican  could. 

Tbe  Attorney-General  was  heard  in  reply. 

Cw.  adv.  cbA. 

Jtme  13. — EblB,  C.  J. — By  this  petition  of  right 
tbe  question  is  raised  whether  the  suppliant  ought  to 
recover  16s.  6^,  being,  as  he  alleges,  a  sum  paid  by 
him  to  the  collector  of  excise  in  excess,  beyond  the 
sum  due  for  a  licence  under  the  6  Geo.  4,  c.  81, 
s.  2.  In  answering  that  question  we  confine  our  at- 
tention to  the  point  which  has  been  argned  before  os, 
without  considering  whether  the  complaint  of  the  sop- 
pliant  was  the  subject  of  «  petition  of  right  within 
the  meaning  of  Mr.  BoviU's  Act,  23  &  24  Vict,  c  34,  • 
and  also  withoot  being  bonnd  by  the  authority  of  the 
Court  of  Ex.  Ch.  in  Ireland,  upon  the  same  question, 
in  the  case  of  Oickion  v.  i\>p<,  7  Ir.  L  Rep. 
74.  We  have  often  admired  the  powers  of  the 
Irish  judges  in  grappling  with  a  doubt  upon  the 
law,  and  we  have  read  their  jadgments  in  this  casft 
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with   that   feeling,  and  althoogb  we   differ    from  the 
jadgment  of  the  majoritj  of  tb*  Ex.  Ch.,   we   da 
80  with  linoeie  deference,  bnt  with  the  more  freedom, 
by  reason  of   the  halanoe  of  opinion  which  stands  re- 
corded in   Ireland.      As  in  those  judgments  att  the 
Tclerant  arguments   are  clear)/  and   amplj  set   forth, 
w«  think   that  oar  duty  would  be  best  discharged   by 
stating  the  principles  which  gorem  our  decision,  refer- 
ring for  more  fall  details  to  the  reports  of  the  case 
there.    The  question  then  is,  whether  the  collector  of 
excise   was    right  io  demanding  this    iom   for  the 
grant    of    the    licence    required     by    the  suppliant. 
The  suppliant,  in  bis  capacity  of  a  grocer,  required  a 
licence  to  retail  spirits.    The  collector  demanded  the 
amount  due  for  a  grocer's  licence  under  the  6  Geo.  4. 
«.  81,  s.  2.      The  suppliant  denied  his  right  to  that 
amount,  on  the  ground  that  part  of  the  schedule  con- 
tained in  that  section  relating  to  licences  for  retulioK 
spirits  to  be  granted  to  grocers,  was  repealed  in  whole 
or  in  part  by  the  6  &  7  Will.  4,  c  38,  s.  3,  so  that,  if 
any    sum  was  due  thereunder,   it  was  a  less  sum, 
namely,  that  which  was  due  for  licences  to  retailers  of 
spirits  other  than  grocers.     For  the  purpose  of  seeing 
whether   snch  repeal  was    made,  it   may  be    worth 
while  to  advert  to  some  general  principles.    At  com- 
mon law  the  right  of  property  in  spirits  included  the 
same  right  of  alienation  as  is  incident  to  the  right  of 
property  in  other  chattels.    By  various  statutes,  that 
right  of  alienation  has   been  qualified,  and  the  6  Geo. 
4,  0.  81,  created  the  qualification  of  that  right  in  re- 
spect of  selling    spirits    by  retail,   which  has  given 
canse  for  the  present  suit.    The  force  of  every  law  is 
in  its  sanction.    The  force  of  the  6  Geo.  4,  c.  81, 
lies  in  sect.  S6,  which  gives  the  sanction  to  all  its 
provisions ;  and,  in  respect   of  the  retailing  of  spirits, 
aabjeots  every  proprietor  of  spirits  who  chooses  to  sell 
them  by  retail  to   a   liability  to  pay  a  penalty    of 
10(M.  if  he  is  a  grocer,  to  a  penalty  of  iOl.  if  he  is 
not  a    grocer.    Soppcsing  the  statute  had  stopped 
there,    and    as   far    as    this   statate    operates,   the 
right   of    every  proprietor    of  spirits   to   sdl  them 
by    retail    would     have    been     qualified    by    the 
liability  to   the  penilty  if   be    exercised    that  right. 
With    that    qualification    his    right    would    remain 
the  same  as  before  in  this  sense,  namely,  if,  being  a 
grocer,  be  chose  to  sell  spirits  by  retail,  and  pay  lOOL, 
every  time  he  so  sold  be  would  have  conformed  to  the 
law.    We  draw  attention  to  this  view,  becatiae  the 
licence  seems  to  have  been  regarded  in  the  light  of  a 
grant,  creating  certain  rights  of  selling,  and  the  doty 
payable  to  be  in  the  nature  of  purchase-money  to  b» 
paid  for  the  grant  ofthose  rights.    And  from  these  pre- 
mises it  is  supposed  to  foUow,  that  if  any  of  those 
rights  which  are  assumed  to  have  been  granted  by  the 
licence  before  the  6  &  7  Will.  4,  cannot  longer  be  granted 
since  that  statute,  then  it  is  said  that  the  pnrehase- 
money  attached  by  the  statute  to  one  kind  of  grant 
«an  no  longer  be  demanded,  if  that  kind  of  grant  can 
no  longer  be  made.    We  think  that  the  effect  of  the 
licence  is  not  correctly  stated  in  this  argument ;  for 
sect.  26  impued  a  liability  to  a  penalty  on  all  sellen 
of  spirits  by  retail  except  those  sellers  of  spirits  by 
retail  who  should  have  taken  out  the  licence  mentioned 
■n  the  statute.     The  licence  therefore  operates  merely 
to  exempt  from  a  liability  to  the  penal^  to  which  the 
party  choosing  to  sell  spirits  by  retail  without  a  licence 
is  made  liable.    He  acquires  the  right  to  sell  by  the 
oommon    law,    and    he    acquires  merely  an  exemp- 
tion  from   the  penalty   imposed   by    the  sect.    26, 
by  the  licence  under  sect.  2.    Two  classes  of  persons 
are  entitled   to  obtain  licences :  the  first  class  are 
retailers  other  than  grocers,  who    must  be  qualified 
in  the  manner  prorided  by  the  sutnte,  of  which  class 
it  is  saffieient  to  say  that  the  suppliant  was  clearly  not 
qualified  to  be  classed  therein.     The  other  class  are 
liesnsed  grocers,  in  which  cUss  the  suppliant  was,  and 


his  right  to  a  spirit  licence  rested  solely  on  his  b«iii|; 
a  licensed  grocer.    The  effect  of  the  licence  noder  tie 
6  Geo.  4  was  not  an  exemption  from  the  penalty  for 
every  sale  be  might  choose  to  make,  but  only  for  sales 
within  prescribed  limits.      As  to  quantity,  they  niiat 
be  sales    of  spirits  not  exceeding  two  quarts;  is  to 
place  of  consumption,  they  must  be  sales  of  spirits  mt 
to  be  consumed  in  the  bouse  or  on  the  premises  of  tlie 
seller.    The  words  of  the  schedule  do  not  import  t 
grant  of  any  right  to  sell  withm  these  limits  or  oUier- 
wise.      The  description  is  in  effect,  "  every  gmn 
selling  spirits  in  a  less  quantity  than  two  quarts  at 
one  time,  &e.,  to  be  consumed  elsewhere  than  in  tlie 
seller's  house  or  premises,  shall  pay  so  much."    Tlie 
words  of  sect.  4  also  do  not  import  any  grant  of  a 
right  to  sell.      The   words  are,  in  effect,  "Every 
licensed  grocer  shall  be  entitled  to  take  oat  the  licesce 
mentioned  in  the    schedule  to  retail  spirits  in  any 
quantity  not  exceeding  two  quarts,  and  to  beconsmned 
elsewhere  than    on    bis    own    bouse    and   premiao. 
Jackson,  J.,    in    reciting    this    section,    accordisi 
to    Its    effect    in    his    riew,    says    of   it  at  p)j;e 
113,  that  the  section    enUtled    the    grocer  to  get 
a  licence  suthorisiBg  him  to  sell  under  two  qnarta, 
if  to  be  consumed  off  the  premises ;"  and  he  seemed 
to  consider  that  the  licence  was  a  grant  of  an  antborit; 
within  those  limits  for  a  price,  and  if  a  material  part 
of  the  consideration  failed,  tlie  duty  to  pay  was  at  aa 
end.     But  if  the  licence  is  regarded  iu  its  true  light, 
as  an  exemption  from  the  penalty  to  which  all  teUen 
of  spirits  an  liable  if  they  do  not  obtain  by  licence  as 
exemption  operative  for  sales  within  prescribed  limits, 
it  may  help  to  the  construction  of  the  statute  6  & ' 
Will.  4,  c.  38,  to  which  we  now  come.    The  pnrpe* 
of  this  Act  was  the  prevention  of  disorder  from  «xe«s 
in  the  consnmption  of  spirits.     It  related  to  police,  and 
not  to  revenue,  and  it  subjected  the  selleis  of  spirits  in 
small  quantities  to  supervision  by  the  officers  of  the 
Uw.    Then  the  effect  of  sect.  3  is,  that  every  licma 
to  a  grocer  to  retail  spirits  granted  thereafter  sbouU 
be  void  unless  it  prescribed,  aa  one  limit  to  his  right  of 
sale,  that  the  quantity  mtut  not  be  less  than  a  pint, 
and  that  section   assumes  that  the  provisions  of  the 
6  Geo.  4,  c.  81,  relating  to  the  licences  to  grocers  to 
ntul  spurts,  are   in   force,  and  that  the  limits  pie- 
scribed  therein  are  in  operation,  and  enacts  that  whes 
further  limit  (in   respect  of  the   quantity)  shall  be 
prescribed   in   addition   to  the  two  limits  that  before 
existed     in    respect    to    the    quantity     and   place 
of    consnmption,    and     subject  to    that    altersiioD, 
the  licences  to  grocers  thereafter  to  be  granted  ehoulii 
be  the  same  as  they  were  before  the   Act  psssed.    Xo 
grocer  is  obliged  to  retail   spirits.    If  be  chesses  to  do 
so  be  may  either  pay  the  penalty  or  take  out  a  licence- 
If  he  chooses  to  take  ont  a  licence  be  most  take  that 
which  the   law  allows,  and   the  licence   under  tbe  6 
Geo.  4  is  the  only  one  which  the  law  allows  to  a  retailer 
in  the  capacity  of  a  grocer.    This  licence  must  be  ob- 
tained in  tbe  manner  and  upon  the  terms  required  by 
that  statute,  and,  among  the  rest,  on  payment  of  the 
sum  now  in  question.     The  suppliant,  aa  a  grocer,  lias 
chosen  to  be  a  retailer  of  spirits,  and  he  vroiild  ban 
been  clearly  liable  to  a  penalty  under  6  Geo.  4,  if  be 
bad  not  exempted  himself  therefrom  by  the  operation 
of  the   licence  which  he    obtained.      That  was  the 
only  operation  it  ever  had,  and  it  has   had  the  same 
operation  since  the  6  &  7  Will.  4  as  before.    It  is  n«t 
important  to  consider  what  is  tbe  effect  of  this  3rd 
section,  that  is,  whether  it  created  a  new  licence  under 
which  a  grocer  retailing  at  bis  grocery  establisbmect 
should   be    restricted  to  a  pmt  as  a  minimam,  and 
that  if  he  had  other  premises  distant  a  quarter  of  a 
mile  from  the  grocery  establishment   he  might  h»" 
a  licence  without  that  restriction,  as  pat  by  Jacksoii, 
J.,  ini  whether  it  takes  off  the  limit  in  reelect  of  the 
two  quarts  as  a  msiimum,  or  is  capable  of  prodaciB( 
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tbe  roolta  •ttiibnted  to  it  bj  aome  other   of  the 
leuntd  jadget.       Tb*    notion    that    letailera    of 
ipiriti  ihoold   ba   ozempt   from    tho  whole  or  any 
part  of  the   duty    on    their    lieencea   imposed    hj 
«gg  ititale,  becanae  a  later  statute  has  introdaced 
r^ilatiooi     which     dimiDiahed     their     sale,    as    a 
(eii«ral  proposition    rsrolta.      It  would  give  a  right 
to  (U  pnblicana  to  be  suppliants  for  retain  of  duty 
imposed  b^  a  statute  prior  to  statutes  containing  regu- 
Utioas  which  diminished  their  proBts,  such  as  those 
6r  dosing  iheir  hooset  atcertaiL  hours  of  the  night. 
Sach  s  claim  we  think,  would  not  deserve  any  judicial 
npport,  and  yet  the  principle  upon  which  the  sup- 
pliant's claim  i»  founded  appears  to  us  to  be  the  some 
Tbe  opma  that  statutes  passed  with  tbe  intention  of 
imposing  a  tax  are  to  be  so  construed  as  to  defeat 
tlatioteotioD,  that  provided  tbe  words  admit  of  a  donbt 
io  the  mind  either  of  the  tax-collector  or  tbe  tax- 
pajar,  the  one  ought  to  refuse  to  collect  and  the  other 
to  pay,  appear  to  us  to  require  limitation.     Effect  ia  to 
be  pvan  to  the  intention  of  the  Legislature  to  be  col- 
kted  from  tbe  context  of  the  whole  statute,  conatrned 
witb  reference  to  the  purpose  expressed  therein.    It  is  no 
part  of  the  duty  of  the  judges  to  endearour  to  defeat  the 
ictectioD  of  the  Legialature  either  io  respect  of  tbe  im- 
pontion  of  a  tax  or  otherwise.     Tbe  whole  community 
bu  an  equal  interest  that  every  part  of  it  should  con- 
tribute its  qnota  to  the  general  income  derived  from 
taxes,  and  all  statutes  are  to  be  construed  by  the  roles 
that  tend  to   the  discovery  of  tbe  intentioa  of  the 
legislature  expressed  thenin ;    and  it  is  only  where 
tben  is  nothing  to  show  which  of  two  constructions  is 
Inn,  that  maxims  of  anch  dangerous  latitude  as  those 
vbich   prerailed  with  tbe  Ex.  Ch.  in   IreUmd  can 
be  allowed  to  have  any  operation.     If  such  maxims 
bad  been  eliminated,  and  each  judge  had  been  called 
en  to  uy  what  was  the  intention  of  the  Legislature 
to  be  gathered  from  tbe  two  statutes  taken  together, 
*•  thmk  that  the  answer  would  have  been  unanimous, 
and  that  all  would  have  agreed  that  judgment  should 
k  for  the  Crown.  Judgment  reverttd. 


«OQST  OF  APPXAI.  IN  CHANCEBT. 

«<|nnea  by  Tboxas  Bbooksbaxc,  Esq.,  Barrister-nt-Law. 

J/oy  26  and  87,  1863. 

(Before  the  LoBos  JosncBS.) 

BioouLTH  V.  The  Vestet  of  St.  Georob's, 

HAROVER-SiiUABE. 

Ivadum— Public  mtuattce  —  Poaers  of  tettrg — 
B—iJdt  exercite  of — Metropolu  Local  Manage- 
"mtAct. 

^ihttij^  ptMie  bodut  acting  wider  the  general poteert 
ficM  <AsM  bjf  ttalnie  have  not  therefore  a  licence  to 
d»  vkatevtr  theg  think  right,  get,  if  the  court  it 
'oOei  apon  to  interfere,  it  i$  itt  dutgfirtt  to  con- 
>i^  whether  the  yropond  exerdae  of  the  poioer  it 
fit  net  bond  Jide. 

7h  iifli^  aetiitg  raider  (lie  Metropolit  ImcoI  Man- 
tgf^tmt  Act,  were  about  to  erect  a  urinal  nearly 
*Ppotit»  to  ike  pU't  residence ;  the  88th  tection  of 
*«  id  provitiag  that  "  it  shall  be  lawfal  for 
"""Tl  "estry,  ^c,  to  provide  and  maintain  urtnalt, 
4«^  «  tiUtationt  where  they  deem  tueh  acoommo- 
datien  to  be  required,  ^n-y  and  any  damage  occa- 
»on«d  Io  my  perton  bg  the  erection  thereof,  (fc,  it 
totedtfraged  under  thit  Act." 

TUr  LardtUpe  being  lati^fied  upon  the  evidence  that 
**  raring  inlended  would  not  ofnecetsity  be  a  public 
nuitance,  OKd/arther  that  it  wot  neither  certatnnor 
^•ioWs  liai  the  defU.  were  exceeding  or  would 
*^eed  their powert,  and  that  th^  were  not  ii^hieneed 
h  My  improptr  motive,  dittdved  aa  interlocutory 


injunction  which  Stuart,    V.C.  had  ittued  agaittt 

them. 

This  was  an  appeal  by  tbe  defts.,  the  vestry  of  tbe 
parish  of  St.  George,  Hanover-squaro,  against  an  order 
of  Stuart,  V.C.  granting  an  injunction  upon  motion  by 
tbe  pit.  The  previous  bearing  is  reported  ante,  44.  It 
will  be  sufficient  here  to  state  that  tbe  vestry  were 
about  to  erect,  mider  tbe  powers  given  them  by  the 
88th  section  of  the  Metropolis  Local  Management  Act, 
18  &  19  Vict  c.  120,  a  public  urinal  in  Grosveoor- 
place,  about  thirty-five  yards  from  the  residence  of 
Colonel  Robert  Myddelton  Biddulpb,  tbe  pit.,  who 
instituted  this  suit  to  lestrain  them  from  so  doing,  on 
the  ground  that  the  erection  in  question  would  be  an 
injury  to  the  pit.  in  a  manner  which  could  not  be 
measured  by  pecuniary  compensation. 

A  full  statement  of  the  circumstances  and  the  ne- 
gotiations before  tbe  bill  was  filed  will  be  fcnnd  in  tbe 
previous  report,  and  the  arguments  of  counsel,  es- 
pecially in  support  of  tbe  injunction,  sufficiently  ap- 
pear in  the  judgment  of  Tornei,  L.  J. 

Bacon,  Q.C.  and  Schomberg  moved  to  dischuge  tbe 
V.C.'s  order. 

JUaUnt,  Q.C,  F.  0.  Hagnet  and  Martindale  sup- 
ported it. 

Bacon,  Q.C.  was  heard  in  reply. 

The  following  were  the  authorities  referred  to : — 
Solfau  T.  De  Held,  2  Sim.  N.  S.  1 33. 
The  Attomeg- General  v.  The  Sheffield  Gat  Con- 

tumert'  Compang,  3  DeG.  M.  &  G.  304; 

Tiniler  v.  The  WattdtwoHh  Board  of  World, 

1   Giir.  412;  30  L.  T.  Rep.  146;  s.  c.  on 

appeal,  2  De  G.  &  Jon.  261 ;  31  L.  T.  Bep.  27: 

Stainton  r.  Woolrgch,  23  Beav.  225 ; 

Auitin  y.  The  Lambeth  Vestry,  4  Jur.  N.S.  274 

and  1052 ;  30  L.  T.  Rep.  300 ;  and 
Coats   V.    The  Clarence  Railway    Company,  1 
Ruas.  &  Myl.  181. 

Lord  Jiutice  Ksicht  Bruce. — Tbe  evidence  as 
it  stands,  does  not  appear  to  me  to  show  it  to  be 
certain  or  probable  that  tbe  works  intended  by  the 
defts.  will  be,  or  will  create,  in  point  of  law,  a 
nuisance,  or  show  it  to  be  certain  or  probable 
tbat  the  defts.  are  exceeding,  or  intending  to  exceed, 
the  powers  conferred  on  them  by  Act  of  Parliament, 
or  to  be,  or  to  have  been,  actuated  by  any  improper 
motive.  So  viewing  tbe  evidence,  whatever  it  may  be 
fit  to  do  at  the  hearing  of  tbe  cause,  in  consequence 
of  legal  proceedings,  whether  merely  civil  or  otherwise, 
if  any  shall  be  instituted,  I  think  that  tbe  order  before 
iu,  and  tbe  injunction,  if  any,  issued  under  it,  sbonld 
be  discharged,  and  that  tbe  costs  io  the  V.  C.'s  court 
and  hero  ^ould  be  costs  in  the  cause. 

Lord  Justice  Tvbhkr. — I  agree.  Mr.  Martindale 
has  pnt  this  case  in  very  few  words  entirely  on 
the  right  points  on  which  it  depends.  First, 
be  saya,  tbat  tbe  vestry  can  have  no  greater  right 
than  tbe  owner  of  adjoining  lands,  and  that  tbe 
owner  could  not  nse  hia  land  to  tbe  damage  of  his 
neighbour ;  secondly,  ba  says  that  tbe  powers  of  thia 
Act  are  being  exercised  injuriously,  and  tbat  this 
exercise  of  them  is  not  proved  to  be  necessary.  Now, 
on  tbe  first  point,  it  is  not  contended  on  tbe  part  of  the 
vestry  that  this  Act  of  Parliament  does  confer  upon 
them  tbe  right  to  create  either  a  private  or  a  pnbUc 
nuisance,  and  it  is  impossible  to  assume  tbat  the  mere 
fact  of  a  urinal  being  erected  will  of  itself  be  a  nuisance, 
when  we  find  power  pven  by  Parliament  to  erect  such 
accommodation.  Certunly,  it  is  not  proved  tbat  the 
erection  must  he  such  as  will  constitute -a  nuisance, 
either  public  or  private ;  thenfore,  the  first  part  of  tbe 
argument  drops  to  the  ground.  But  then,  it  is  said 
that  the  powera  of  this  Act  of  Parliament  are  being 
exercised  injuriously  to  private  property,  and  tbat  tbe 
exerdte  of  them  is  not  necessary.  Now,  I  am  very  far 
fiooi  tUnldng  tbat    this  court  baa  not   power  to 
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interfen  with  public  boilies  in  the  ezerclM  of 
powers  wliich  are  conferred  on  tfaem  hy  Act 
of  Parliament.  I  take  it,  that  it  woald  be  within  the 
power  and  the  dot;  of  this  conrt  so  to  interfere  in 
cases  where  there  it  not  a  bond  Jich  exercise  of  the 
powers  given  by  Parliament,  and  I  shoald  be  very 
sorrjr  to  be  supposed  to  entertain  the  notion  that 
public  bodies  under  the  general  powers  giren  them  by 
Act  of  Parliament  can  do  whatever  they  think  right. 
Bat  when  this  court  is  called  on  to  inierfere,  I  take  it 
to  be  the  duty  of  this  court  <o  consider  the  question 
whether  there  is  or  not  a  6onci  Jida  exercise  of  the 
power,  anil  on  the  evidence  I  can  see  nothing  which 
would  in  any  way  warrant  the  court  in  impntiug  to  the 
defts.  that  they  are  not  doing  so.  The  qnestion  then 
resolves  itself  into  the  construction  of  the  Act  of  Par- 
liament. It  is  said  that,  if  the  powers  h»  as  extensive 
as  contended  for  on  the  part  of  the  defls.,  they  might 
erect  a  urinal  in  front  of  any  gentleman's  bouse.  The 
juswer  is,  that  it  would  be  impossible  to  bold  that  to 
be  a  bond  fide  exercise  of  the  powers  given  by  statnte.  A 
case  was  cited  in  the  coarse  of  the  argument,  and  relied 

00  by  the  pit.,  which  at  first  siglit  did  make  some  im- 
pression on  my  mind — Coali  v.  Th»  Clarence  Jlailteag 
Company,  \  Rns.  &  Myl.     But  on  examining  that  case 

1  see  that  there  was,  in  the  first  instance,  an  order  by 
consent,  referring  it  to  an  engineer  to  say  what  damage 
wooldbecnstainedby  the  par^;  but,  independently  ofthat, 
I  think  the  case  must  be  considered  to  have  proceeded  on 
the  ground  that  there  was  not  s  bona  fide  exercise  of 
the  powers ;  for  what  the  company  in  that  case  were 
4oing  was — that  havmg  powers  to  make  au  arch, 
they  were  making  an  insufficient  arch,  in  order 
to  sive  themselves  the  expense  of  making  a  sufficient 
one,  and  no  one  can  doubt  that  that  was  not  a  boni 
Jide  exercise  of  the  powers  of  the  Act  of  Parliament. 

Therefore,  that  case  does  not  seem  to  ma  to  afiect  the 
present  one.  The  case  of  the  AUomen-Generai  v. 
The  Sheffield  Gai  Comumeri  Company  has  nothing 
to  do  with  the  present  question,  for  there  the 
parties  who  were  doing  the  acts  complained  of, 
laying  down  the  gas  pipes,  bad  no  powers  what- 
-ever,  parliamentary  or  otherwise,  to  do  the  acts 
they  were  doing,  and  the  case  resolved  itself  into  the 
qnesition  whether  the  conrt  would  interfere  to  restrain 
An  act  which  wis  merely  temporary — that  of  taking 
up  the  pavement.  I  think,  therefore,  whether  we 
consider  the  case  on  the  first  ground,  or  on  the 
ground  which  was  secondly  put,  it  is  not  sufficient  to 
induce  the  conrt  to  interfere,  and  I  am  of  opinion  that 
the  injunction  shonld  be  dissolved. 

Solicitors  for  the  pit.,  Buater,  Gvalkm  and  Hunter. 

Solicitors  for  the  def^  appealing,  Caproa,  Brabant, 
•Caproa  and  IhUton. 


BOLLS   COTTBT. 

Beported  by  H.  B.  Yodxo,  Esq.,  Banlster.at-Law. 

Tutido!/,  May  5,  1863. 
Attoiuiet- General  v.  The  Portbeevb,  Arj>KB- 

MEX  AMD  BDBOESSES  OP  AVOK  AVD  OTHEBS. 

Mmueipal  Corporation  Acts— Charter— Old  and  new 
corporation  property— Partiet. 

A  Royal  charter  muit  be  attumed  to  be  valid,  tm/ets 
proceedinge  are  taken  to  tet  it  atidt;  and  the  Cowrt 
of  Ch.  ii  not  the  proper  court  in  which  to  try  the 
validity  qfa  charter. 

3%«  exerdte  by  the  Croum  of  its  own  inherent  right 
to  grant  a  charter  <)f  incorporation  it  confined, 
either  to  the  grant  of  a  duater  to  a  body,  which  at 
that  time  i$  no  corporation,  or  to  the  resutcitation 
■of  an  old  corporation  which  then  haa,  from  $ome 
caute,  become  incapable  of  adnunittering  itt  own 
dutiet.  In  neither  cote  doet  the  exercise  qf  the 
fight  effect  property  belonging  to  the  eorporation. 


Wliere,  however,    a    uea    charier  was  granted  to 
an  existing    corporation,   and  such  charier  par- 
porled    to    be  granted    under    and  subject  U>  tin 
above-menliontd  statutes,   this   court   assimei  it 
to  be  valid;   but  being   of  opinion  that  a  com- 
plete identity  existed  between  the  old  and  m»  oer- 
porations,  it  was 
Held,  that  the  properly  of  the  old  corporation  was,  hj 
force  if  the  charter,  vested  in  the  neu  one ;  and  thai 
the  Attorney- General  might  inierfere  ta  set  anil 
leata  or  sales  made  by  the  corporation  niMjieat 
to  the  time  when  it  was  known  to  them  tltat  a  tea 
charter  was  intended  to  be  granted. 
The  circumstances  under  which  the  portreeve,  il- 
deruen  and  burgesses  of  Avon,   otherwise  AbersTos 
(and   hereinafter  called   the  old  corporation),  beoma 
entitled    to  hold,  and  until  the  2nd  July  1861  con- 
tinued to  hold  and  deal  with  the  property,  formiog  tlie 
subject-matter  of  this  suit,  are  so  fully  set  oot  in 
the  report  of  the  case  of   £tan    v.    The  Portrtest, 
Aldermen  and  Burgesses  of  Avon  {ptherwise  Aier- 
ttoon),  Grifiith  Williams  and  Ber  Majesty's  Atloney- 
Ceneral,  ante,  3  L.  T.  Bep.  N.  S.  347,    that  we 
refer  our  readers  to  them  in  the  first  instance. 

On  the  7th  March  1861  ihe  old  corpor:itiou  of  Avon 
held  u  court,  and  a  resolution  was  then  passed  saae- 
tioning  a  lease  of  the  market-place  of  the  town,  and 
of  some  sloagbterhonses  and  the  stallages,  rents  and 
tolls,  to  the  deft.  John  Jones,  one  of  the  bnrgcSMi, 
and  formerly  portreeve  of  the  borongh,  for  fifty  yean, 
in  consideration  of  500A  paid  forthwith,  acd  aa  an- 
nual rent  of  5L 

On  the  15th  March  1861  an  information  was  filed 
against  the  old  corporation,  John  Jones  and  GfiSth 
Williams  (their  attorney),  praying  an  injuDCtion  ts 
restrain  the  corporation  from  granting  the  above- 
mentioned  lease  to  the  deft.  Jonea. 

On  the  IGth  March  an  ex  parte  injunction  was  ob- 
tained against  the  corporation  according  to  the  praTcr 
of  the  information.  On  the  16th  May  they  moved  t« 
dissolve  the  injunction,  when  tbe  M.  It.  refused  the 
motion,  on  the  ground  that  if  a  new  charter  wen 
granted — ^as  was  then  expected— to  tbe  corporatioii, 
important  questions  might  arise  as  to  the  effect  of 
it  on  the  property  of  the  then  existing  corporation; 
and  that  matters  ought  to  remain  in  statu  quo  till 
after  the  granting  of  ^s  charter  and  the  dedaioa  of 
the  anticipated  questions. 

On  the  2nd  July  1861  the  new  charter  was  grsnted 
by  tbe  Crown  to  the  corporation.  By  the  chatter, 
after  redting  the  1  Vict,  c  78,  s.  49,  and  the  pro- 
ceedings on  tbe  petition  for  the  charter,  and  after  de- 
fiuiug  tbe  limits  of  the  borongh  for  the  purposes  of 
the  new  charter.  Her  Majesty,  as  well  by  virtue  of 
her  royal  prerogative  as  of  the  powers  and  authorities 
given  to  her  by  the  said  recited  Act,  and  all  othtt 
powers  and  authorities  enabling  ber  in  that  behalf,  did 
grant  and  declare  that  the  inhabitants  of  the  ssid 
borough  of  Aberavon  comprised  within  tbe  afotesiid 
bound.u^ee  and  their  successors  should  be  for  ever 
thereafter  one  body  poUtio  and  corporate,  and  afaoald 
be  called  tbe  "  mayor,  aldermen  and  bargesMS  of  the 
borough  of  Aberavon;"  that  they  should  have  aad 
exercise,  do  and  suffer  all  the  acts,  powers,  authorities, 
immunities  and  privileges  which  were  then  held  snd 
enjoyed,  done  and  suffered  by  the  several  boiougfas 
named  in  the  schedule  to  the  Municipal  Corporations 
Act  (the  5  &  6  Will  4,  c  76),  in  the  like  manner  and 
subject  to  the  same  provisions  as  fully  and  aa  amply,  to 
all  intents  and  purposes  whatsoever,  aa  if  the  laid 
borough  of  Aberavon  had  been  one  of  those  named 
and  Inclnded  in  the  2nd  section  of  scbednle  B.  to  that 
Act  annexed ;  and  the  charter  extended  to  llw  said 
inhabitants  all  tbe  powers  and  proviaona  of  tbe  Uoni- 
cipal  Corporations  Act,  and  of  all  amending  and  other 
Acts  relating  thereto.    It  also  gave  power  to  the  cot- 
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ptntiog  ta  Mqaira  Iaad<  to  ■  certain  Talue  within  tlia 
tonogk  onr  tod  aboTe  *xtj  real  estate  they  might  be 
MtiU«l  to,  and  alio  to  purchase  lands  out  of  the 
tonogh  to  a  oertaio  Talae.  Provision  was  also  made 
SI  to  the  inmber  and  qnalificatioDS  of  the  officers  of  the 
(otpontion.  The  information  charged  that  the  officers  of 
Uie  old  corporation  bad  in  their  bands  large  soms 
derind  fnoi  certain  sales  (vide  Evant  r.  Portrten,  ^c. 
sb'n^)  and  mortgages  of  the  rents  and  tolls.  In  the 
tonne  of  the  jesr  1861  the  new  bargess-roU  of  the 
knoogb  was  completed,  and  the  officers  duly  elected. 

Oithe  6tb  Fob.  1863  the  snit  and  inrormatioD  were 
asNided  by  adding  the  new  corporation,  the  mayor, 
sldtrmen  and  botgesns  as  oo-defts.,  and  by  inserting  a 
putgnpb  in  the  prayer  that  it  might  be  declared  that 
ill  tin  property  of  the  portreere,  aldermen  and  bnr- 
puet  in  their  corporate  capacity  at  the  time  of  the 
grmUog  the  new  charter  had  become  vested  in  the 
aqw,  aUermen  and  bnrgeases  for  the  purposes  and 
iii^  to  tbe  prorisions  of  the  Hnnicipal  Corpora- 
tiou  Act  and  the  Acts  for  amending  the  same,  subject 
■enrtheless  to  any  mortgages,  ciiarges,  or  incum- 
knucM,  and  to  any  debts  or  obligations  of  the  portreeve, 
sUermen  and  burgesses  lawfully  affecting  such  pro- 
pntj  at  the  time  when  it  became  vested  in  the  mayor, 
lidarmen  and  borgeues;  that  the  portreeve,  aldermen, 
•sd  burgesses  might  be  decreed  to  deliver  possession  of, 
•s4  to  pay  over  all  such  property ;  and  for  inqniries 
sad  aecsnnts  to  ascertain  what  property  belonged  to 
tlufortieeve,  aldermen  and  burgesses  at  the  time  of  the 
(noting  the  new  charter;  and  what  mortgages, 
ttvpt,  or  incambrauces,  debts  or  liabilities  then 
sffected  the  same. 

The  old  corporation,  and  Griffith  Williams,  their 
>tttnij,  by  their  answer,  contended  that  the  charter  of 
tlie  3ad  JiUy  1861  was  invalid  and  void,  on  the  ground 
•f  its  not  having  been  asked  for  by  a  majority  of  the 
iniiilAant  boosebolders  of  Avon ;  that  if  any  such 
oxporation  as  that  of  the  mayor,  aldermen  and  bur- 
pMs  existed,  they  bad  BO  interest  in  the  property  of 
<^  old  corporstion ;  that  if  they  had  any  interest, 
t%  oogbt  to  have  joined  in  the  institution  of  the  suit, 
od  not  been  made  defis.  in  it;  and  that  the  suit  was 
<tknwise  improperly  framed  as  to  parties. 

Biggattof,  Q.C.,  tVeltbyani  W.  Pmnon,  in  support 
<f  the  information,  insisted  that  the  old  corporation 
*»  a  public  one,  intrusted  with  certain  pro|wrty  for 
tk  bmefit  of  tlie  public  of  Avon ;  that  the  charter 
<f  tid  July  1861  was  perfectly  valid,  or,  at  all  events, 
tb  oontt  must  so  assume ;  that  the  present  corporation 
*<•  well  constituted  by  it,  and  was  a  corporation  in 
caatinnation  of  the  old  one,  and  entitled  to  all  its 
n|kts,  powers,  privileges  and  property.    They  cited 

The  Hnnicipal  Corporations  Act,  5  &  6  Will.  4, 
c.  76,  a*.  I,  C,  7t,  92,  94,  97  and  141 ; 

The  Municipal  Corporations  Act  Amendment  Act, 
7  Will  4  &  I  Vict.  c.  78,  s.  49; 

AHarnef-Gentral  v.  Kerr,  2  Beav.  420  ; 

AUontey-Geaeral  v.   Corporation  of  Leieesler, 
9  Beav.  546  ; 

Attorney- General  v.  Wilion,  9  Sim.'  30  and  48 ; 
S.C  on  appeal,  Cr.  &  Ph.  I ;. 

Ooe  dem.    Governors    of  Britlol    Hoepilal   v. 
JVorton,  11  M.&  W.  913,  927,  928; 

Atlamejf-Gentrul  v.  Atpinall,  1  Keen,  513  ;  s.e. 
on  appeal,  2  Myl.  &  C.  613. 
MajM,  Q.U.,  ISpeed  and  Everill,  for  the  defts.,  con- 
tteded  that,  independently  of  any  statute,  the  Crown 
(mU  not  alter  the  constitution  or  existence  of  a  cor- 
fsration,  nnleaa  it  was  incapacitated  from  performing 
jti  fimctions  anil  duties.  The  statutes  referred  to  were 
o*P|£eabU  to  this  corporation ;  and,  moreover,  the 
turttr  of  2nd  Jnly  1 86 1  had  not  been  asked  for  by  a 
■<j«nty  of  the  inhabitant  householders  of  Avon ;  and 
«« therefore  invalid.     They  cited 

M»tter  r.  Chi^man,  8  H.  &  W.  1. 


BaggaUay,  Q.C.,  very  shortly,  in  reply. 

The  M.  R.,  in  the  coarse  of  the  argument,  referred  to> 

Be  The  Lonb  of  the  Treaturg,  ex  parte  The 
Fuhmongert'  Company,  1  My.  &  Cr.  676  ; 

AUomeg-General  v.  Corporatton  of  Liverpool^ 
Ibid.  171 ; 

Reg.  V.  Tagtor,  H  A.  &  E.  949. 
The  Master  of  the  Rotxs. — ^There  are  varion» 
points  upon  which  it  is  not  necessary  for  me  in- 
this  case  to  hear  a  reply.  The  first  thing  to  be  con- 
sidered is,  whether  the  charter  was  granted  by  th* 
Crown  under  a  right  inherent  in  it,  or  under  its  par- 
liamentary powers?  With  respect  to  the  chartei* 
granted  nnder  the  right  inherent  in  the  Crown,  th*- 
exercise  of  that  right  is  confined  either  to  the  granting 
of  a  charter  to  a  body  which,  at  the  time  of  ,the  grant, 
is  no  eorporalion  at  all ;  or  to  the  resuscitation  of  an 
old  corporation,  which  then  has  from  some  cans» 
become  incapable  of  administering  iis  own  duties.  Ib> 
neither  case  does  the  exercise  of  the  right  affect 
property  belonging  to  the  corporstioo.  It  is  clear 
that  if  property  be  given  to  a  corporation  without  any 
qualification  or  limitation,  they  take  it  absolutely;  and 
if  it  be  given  in  trust,  they  take  it  in  trust,  as  they 
would  if  they  were  a  single  individual.  I  am  of 
opinion  that  the  charter  in  question  is  not  a  charter 
granted  under  the  powers  inherent  in  the  Crown ;  bub 
that  it  is,  as  in  fact  it  professes  to  be,  a  charter  granted 
nnder  the  parliamentary  powers  vested  in  the  Crown. 
The  next  question  which  has  been  very  pointedly  raisedt 
In  the  argument  ii,  whether  the  charter  now  has  any 
validity?  It  was  suggested  that  it  was  invslid 
by  reason  of  iu  not  having  been  called  for 
by  a  majority  of  the  inhabitant  householders  of  Avon.. 
But,  even  so,  the  Court  of  Ch.  is  not  the  proper 
tribunal  to  ti)  the  validity  of  a  charter.  If  a  deed  i» 
impeached  here,  the  court  will  still  act  upon  it,  unless 
it  appears  to  be  void  upon  the  face  of  it,  or  unless 
some  proceedings  are  taken  to  set  it  aside.  That  rtd*- 
applies  even  mora  forcibly  to  a  Boyal  charter.  Such  a 
document  must  be  assumed  to  lie  valid,  unless  some- 
proceedings  are  taken  to  set  it  aside.  I  must  therefor*- 
now  treat  this  charter  as  a  valid  snbristing  one  nnder 
7  Will.  4  &  I  Vict,  c  78.  The  next  question  is^ 
what  is  the  effect  of  the  charter?  As  to  that 
question,  I  must  refer  to  7  Will.  4  &  1  Vict, 
c.  78,  s.  49 ;  than  which  section  nothing,  I  tliink, 
can  be  more  clear  and  distinct  It  expressly 
empowers  the  Crown  to  grant  a  charter  to  a  town  or 
borough,  whether  already  a  corporate  town  or  borough 
or  not,  and  to  extend  to  such  town  or  borough  all  tli» 
powers  and  provinions  of  the  Munidpal  Corporations 
Act  (5  &  6  Will.  4,  c  76),  in  the  same  manner  as  if 
the  place  were  mentioned  in  the  schedules  to  that  Act. 
Her  Majesty  bus  thought  fit  to  grant  such  a  charter 
to  the  borough  of  Aberavon,  as  fully  to  all  intents  knd 
purposes  as  if  it  bad  been  one  of  the  boroughs  nsmed 
In  the  schedules  to  that  Act.  What,  then,  is  the  oper- 
ation of  the  charter  with  respect  to  that  Act?  I  dissent 
from  the  argument,  that  there  was  hen  an  attempt  t» 
take  property  from  some  body  and  to  give  it  t» 
another ;  but  I  fully  assent  to  the  argument,  and  t» 
the  coses  cited  in  support  of  it,  that  there  exists  a 
complete  and  perfect  identity  between  what,  in  thi» 
case  was  commonly  called  the  old  corporation,  and 
what  is  now  called  the  new  corporation.  It  is,  in  fact, 
one  and  the  same  corporation  ;  regulated,  indeed,  in  a 
different  manner,  but  just  as  much  the  same  corpora- 
tion as  the  City  of  London  or  Westminster  would  re- 
main the  same  if  an  Act  were  passed  to  regulate  the 
police,  or  any  other  similar  matters  connected  with 
those  cities.  It  would,  in  truth,  remain  the  same 
corporation,  even  though  it  were  called  by  another 
name.  It  is  true,  that  the  persons  now  entitled  to 
act  as  burgesses  are  different,  and  are  to  be  elected  in 
a  very  different  manner  from   the  former ;  that  th» 
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nomination  of  tbe  tldermen  is  nov  also  ngnlsted  dif- 
fereDtlf ;  bat  tbe  present  corporation  is,  nevertheless, 
identical  with  the  old  one;  no  species  of  propertj  is 
transferred  from  one  body  to  the  other ;  bat  the  pro- 
perty of  the  old  corporation,  at  all  events  that  which 
belonged  to  it  at   the  time   of  the  grant  of  the  new 
charter,  is  merely  affected  by  a  different  set  of  rules 
and  obligations.    The  q;aestion  then  is  this :  What  are 
the  roles  and  obligations  noir  imposed  on  this  cor- 
poration?    The   ttatate,    and   the  charter   follow- 
ing    it,    said    that    all  tbe  powers  and  proviaions 
of   the    Monicipal    Corporations    Act  are    extended 
to    this    borongb.      Notwithstanding   that,  however, 
it  was  argued — ^Bnt,    that  the  1st  section    of   the 
Mnnidpal  Corporations  Act    did    not    apply.      But 
Iiow  can  tbe  court    stop    short,   as   it    were,    and 
say    that    any    one    particular    section    does    not 
apply?      In    £x   parte  Fithmongert   Compaq,   in 
which  tbe  effect  of   a  sinular   clause  containing  a 
general  refereDoe  to  tbe  clauses  of  another  Act  bad  to 
be  eomidersd,  Lord  Cottenham  held  that  every  clause 
of  the  Act  referred  to  applied,  unless  inconsistent    I 
am  also  of  opinion  that  every  daose  must  apply  which 
can  by  possibility  be  applied.    It  was  also  said  that 
this  borough  was  not  named  in  tbe  schedules  to  the 
Act ;  and  therefore  the  first  daose  cannot  apply.    Bat 
the  enactment  is,  that  all  the  provisions  are  to  extend 
to  the  inbabitanta  of  tbe  borot^gb,  whether  it  be  or  be 
not  a  borongb  corporate;  or  be  or  be  not  named  in  tbe 
schedules.    But  tbe  first  clause  cannot  extend  to  a 
borough  which  is  not  named  in  the  schedules,  nnless 
in  the  way  I  have  stated,  viz.,  as  if  it  were  named.    I 
mnst  therefore  read  the  Municipal  Corporations  Act  as 
if  Aberavon  were  named  in  the  schednlee  to  it.    The 
same  observations  apply  to  every  one  of  the  clauses ; 
and  I  see  nothing  inapplicable  in  them,  except  in  the 
97th  section,  which  gives  rise  to  some  littie  difficulty. 
As  it  stands,  it  means  that  the  council  may  call  m 
in  question  all  purchases,   &c.  made  since  the  5th 
June    1835.      It    may    be    a  question   whether    it 
was    intended     by    the    Act    to    enable    the    cor- 
poration   now    to    impeach    sales    made    so    long 
ago.    With  respect  to  that  also  there  is  a  farther 
question  which  has  been  much  pressed,  as  to  the  frame 
of  tbe  record.    It  was  said  that  the  Act  only  enables 
the  corporation  itself  to  impeach  tbe  sales ;  and  that  it 
tnost  be  done  at  the  suit  of  the  town  oounoiL    On  the 
Mberband  the  case  of  Attom^Gaterat  r.  Aiptnall 
dedded  that  where  a  borough  is  to  be  made  subject  to 
tbe  Munidpal  Corporations  Act  the  Attorney-General 
can  properly  interfere  to  prevent  a  sale.    I  think  that 
that  is  sufficient  to  sustain  this  information,  so  far  as 
it  seeks  to  set  aside  any  leases  or  alienations  subsequent 
to  tbe  time  when  it  was  known  that  a  charter  was  to 
be  granted,  viz.,  the  time  when  the  notice  was  given. 
With  respect,  however,  to  any  leases  or  alienations 
before  that  time,  I  understand  that  ther«  is  no  inten- 
tion of  impeaching  any  dealings  with  tbe  property 
prior  to   the  notice.    Without,  therefore,  at  present 
<leeiding  any  question  as  to  the  validity  of  the  sales, 
&C.,  before  the  notice  made,  I  will  inake  a  declara- 
tion that  the  property  belonging  tn  the  portreeve,  &c. 
at  tbe  time  of  the  granting  of  the  charter  has  become 
vested  in  the  mayor,  &c.    There  mnst  be  an  inquiry 
of  what  such  property  consisted,  and  what  steps  onght 
to  be  taken  with  reference  thereto,  with  liberty  to 
serve  any  persons  who  may  be  in  possession  of  snch 
property  with  a  copy  of  tbe  decree,  and  with  liberty 
to  snch  persons  to  come  in  ;  and  there  mnst  also  be  an 
inquiry  whether  any  part  of  the  property  has  been 
alienated  aince  tbe  i6th  Jan.  1861.    The  name  of  tbe 
old  corporation  must,  however,  remain  on  the  record. 

Solidtors   for  tbe  informant,  Messrs.    Lo/hu  and 
Totmg  for  Mr.  B.  Cuthbtriton. 

Solidtors    for    tbe  defts.    Messrs.    Rowland  and 
Bae(m. 


COUBT   OF   aUSEN'S  BENCH. 

Beported  by  Jobs  Thompsoji    and  T.  W.  Sumstis, 
Esqa,  BarristerB-at-Law. 

Salurdag,  Ftb.  21,  1863. 
Pease  asd  others  v.  Chaytob  and  akothek. 
CAiirc4-ro<f — DiynUe  at  to  validity— Jwitdictiim  ijf 

ju$tiee$. 
Jtutieu  art  not  Uablt  to  an  aeti<m  if  thf  l«Mi% 
though  erroneoutlg,  decide  that  an  objection  le-He 
validily  of  a  cAurei-rofs  made  at  the  hearing  of  a 
complaint  for  nonpagment  of  errean  w  i««<  asA 
iotiu  fde,  and  proceed  to  adjudieate  and  ittat  Mr 
marant  to  e)\force  pca/ment. 
In  OH  action  agaxmt  thejueticei/or  to  proeeeiing  ad 
mating  an  order  and  itt%dng  their  teammt,  aadr 
which  the  pUt.'  goodi  were  teixad,  it  vat  held  list 
the  proper  jnettioni  fir  the  jmy  were:  fint, 
whether  the  pU.  bond  Jde  dxtpnuA  the  rate  Mies 
be/ore  the  juiticet,  and  gage  notice  thereof  at  tit 
time;  and,  ieeondlg,whether  there  wai  rtammeUimd 
probable  came  fur  the  juaioe*  determining  that  the 
rate  wai  not  bond  fide  ditpvUd,  and  whether  Iht 
juitiott  acted  without  malice. 
Afierihetazwreofplu:  goodtthegimliltUtiantlHin 
tuitinthe  Couatg  Cowrt,  and  recovered  iamag» 
andcoiti: 
Held,  that  the  judgment  in  the  Coemtg  Court  wu  s 
Jar  to  recovery  of  damagei  fir  the  teumeintUt 
action. 

The  declaration  in  snbstanoa  alleged  that  tbe  pitt. 
were  summoned  before  tbe  defts.,  justices  of  the  pent, 
to  answer  a  complaint  for  nonpayment  of  a  cborch- 
rate  of  SL  St.  4d.  ;  that  they  appeared,  and  in  pei 
faith  intending  to  dispute  tbe  validity  of  the  tst> 
gave  the  defts.  notice  that  they  did  dispute  it,  snd 
required  tbe  defts.  to  forbear  and  not  to  give  jadg- 
ment ;  that  tbe  defts.  did  give  judgment  and  ocdercd 
the  pits,  to  pay  the  amount  of  the  rate,  and  iwwl 
their  warrant  to  make  a  distress  of  the  goods  ioi 
chattels  of  the  pits.  ;  that  the  goods  of  the  pits. ««« 
distrained,  and  that  the  order  of  tbe  deits.  had  beta 
bronght  up  by  eerrtoFari  and  quaabed. 

Pleas  : — 1.  Not  guilty.  2.  To  so  much  of  tbe 
causes  of  action  as  relate  to,  or  were  oocssieaed  b;, 
the  sdxing,  taking,  and  distraining  of  the  eattlc, 
goods  and  chattels  of  the  plU.,  tbe  defts.  say  that  tl» 
said  warrant  by  virtue  of  which  the  said  cattle,  goolt 
and  chattels  were  so  seised,  taken  and  detained,  wu 
applied  for  and  was  issued  on  the  apptioatieo,  ^ 
the  instance,  and  on  the  behalf  of  Daniel  Tiltj 
and  one  Thomas  Story,  then  being  chnrcbwardsoi  «f 
the  said  diapelry,  and  the  ssid  warrant  was  execsttd. 
and  tbe  said  cattle,  goods  and  chattels  were  so  leinil, 
taken  and  distrained  by  and  by  tbe  direction  ai 
order  and  on  the  behalf  of  tbe  said  Daniel  Vitty  u^ 
Thomas  Story,  as  well  as  by  the  command  cC  ti» 
defU  And  the  defls.  further  say,  that  after  tbr 
cattle,  goods  and  chattels  were  so  seised,  taken  ai 
distrained,  tbe  pits,  commenced  and  levied  a  pluKt 
or  action  of  replevin  in  the  County  Coitt  <» 
Durham,  bolden  at  Bishop  Au^and,  in  tbe  ai<l 
county,  against  the  said  Daniel  Vitty  and  Tboou 
Story,  for,  and  in  respect  of  the  swd  seising,  tskisj. 
and  distraining  of  the  said  cattle,  goods  and  chatt^ 
and  the  damages  thereby  occasioned  to  the  plta,sM 
thereupon,  by  virtue  of  certain  process  issned  eat  bf 
the  said  laat-mentioned  court,  the  aaid  cattle,  goods 
and  chattels  were  replevied  and  redelivered  te  tbe 
pits.,  and  such  proceedings  were  thereupon  had  m  tba 
said  plaint  and  action  that  afterwards  it  was  ant- 
sidered  in  and  by  the  last-mentioned  court,  that  1^ 
pits,  should  recover  sgainst  the  said  Daniel  Vitt;  us 
Thomas  Story  li  18s.  for  the  said  seising,  taking  >m 
distraining  of  the  cattie,  goods  and  ohaUels,  i» 
damages,  and  2{.  3*.  *d.  for  the  costs  and  disigM  of 
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tin  piti.  in  and  about  the  said  last-mentioned  niit  is  \>j 
tlie  pioceedingg  in  the  smd  lust-mentioned  conrtjappean, 
whielisiid  jodgment  itill  reraiiins  in  fall  foroe  and 
effixt,  and  not  in  the  least  reTersed  or  made  void. 
Israes  wen  joined  on  these  pleas. 
At  the  trial  before  Mellor,  J.,  at  the  Lent  Dnrham 
kmati  1862,  it  appeared  that  the  pits,  gar*  notice  to 
li»  defta.  upon  the  hearing  of  the  summons,  that  they 
hmi  fit  dispotad  the  rate,  and  gar  e  reasons  for 
Bjisg  the  rate  was  inralid,  but  the  jnstices  deaded 
Hut  then  was  no  bond  fide  dispate,  and  made  the 
ordar  upon  the  pits.  The  order  was  made  on  the  6th 
Jin.  1859,  and  the  distress-irarrant  signed  on  the  3rd 
Fik  On  the  Utb  March  the  goods  of  the  pita,  were 
wed.  A  certiorari  was  obtained,  and  the  order  was 
qouhed  upon  the  9th  May. 

lie  Itaned  judge  told  the  jurj  that  if  they  believed 
tbst  the  pits,  bond  fide  intended  to  dispute  and  did  dis- 
fttt  the  Taliditj  of  the  rate  in  question,  and  gare 
ittiet  therof  to  the  defU.,  who  notwithstanding  de- 
InnuMd  to  proceed,  the  pits,  were  entitled  to  recoTer; 
hit  if  the  jury  thoogbt  the  objections  made  by  the 
pItL  to  the  Tslidity  of  the  rate  were  put  forward 
Birdj  as  a  pretext  for  the  purpose  of  aroiding  pay- 
Bat  thereof,  and  ousting  the  jnrisdicUon  of  the 
jntJOM,  they  shonld  find  for  the  defti. 

The  jory   foond    a   verdict  for    pits,    with  70L 
dsBuns. 
Sohsequently  npon  the  16th  April  1862, 
ifaiMjr,  Q.  C.  moved    for  and   obtained  a  rule 
aUiag  npon  pits,  to  show  cauae  why  the  verdict 
iindd  not  be  set  aude  and  a  verdict  entered  for  the 
Wti.  instead  thereof,  on  the  grounds,  first,  that  the 
Judgment  recovered    in   the   &>nnty  Court  was  an 
wnt  to  the  action ;  secondly,  that  as  to  so  much 
•(  Ae  caoaea  of  action  as  relates  to  the  making  of  the 
«ri<r  of  the  6th  Jan.  1859,  and  the  warrant  of  the 
3rd  Feb.  1859,  and  the  costs  of  removing  and  quashing 
tk  laid  orders,  the   action  was  brought  too  late ; 
tMly,  that  as  to  the  residue  of  the  oanaes  of  action, 
it  jodgment    recovered  in  the  County  Court  was  a 
8»od  answer ;  or  why  the  damages  should  not  be  re- 
<Ked  to  1».  on    the  ground   that  the   pits,  were  not 
otiticd  to  recover  the  coats  of  removing  and  quashing 
1*  orders  of  the  defts. ;  or  why  a  new  trial  should  not 
k«  kad  on  the  ground  of  misdirection. 
ihnt,  Bittdmarch  and  Daoiton  showed  cause^  and 
ifmittf  and  Seath  supported  the  rule. 
Cases  cited : — 
Sa  V.  JtUnrow,  5  H.  &  S.  248 ; 
Bex  V.  HVottejfcy,  1  B.  &  Ad.  648; 
•Onfe  T.  Pollard,  10  Q.  B.  504  ; 
%.  V.  Colling,  17  Q.  B.  816  ; 
%.  V.  Ifimneley,  E.  B.  &  E.  852 ; 
fie  Emery,  4  C.  B.,  N.  S.,  423 ; 
Baggerthm  T.  Dugmore,  1  B.  &  Aid.  82  j 
CoUinM  V.  Boee,  5  M.  &  W.  194 ; 
SomerviUe  v.  Mirehoute,  3  L.  T.  Rep.  N.  S.  294  j 
if^hr  T.  Leather,  I  £.  &  B.  619  ; 
Jion^ton  r.  Ingham,  14  Q.  B.  710 ; 
tScieUs  T.  Bodenham,  4  A.  &  E.  433  ; 
AtUjf  V.  fThife,  1  Sra.  L.  C.  105 ; 
T<aer  v.  Child,  7  E.  &  B.  377; 
Aaiwy  r.J^ttUer,  9  Ex.  Ill ; 
At-  ▼.  CridUmd,  7  E.  &  B.  853 ; 
ieg.  y.  Bolton,  I  Q.B.  66; 
Menie  v.  Blake,  6  E.  &  B.  842; 
George  r.  Chamben,  11  M.  &  W.  149; 
Bertan  v.  Bricknell,  13  Q.  B.  393 ; 
CaUir  T.  HMett,  8  Moo.  P.  C.  23 ; 
MttOand  r.  Paine,  A  Jur.  N.  S.  1233  ; 
«o«  V.  Parldnton,  20  L.  J.  208,  M.'.C. ; 
Sentadittone  v.  Soame,  1  East,  555  (n.  a.) 

Cur.  adv.  vuH. 
FA.  11. — WtoBTMAN,  J. — The  learned  judge,  upon 
»•  trial  of  this  cause,  told  the  jury  that,  if  the  ^ts. 
[Mao.  Cas—Vol.  U.] 


bond  fide  disputed  the  validity  of  the  rate,  and  intended 
80  to  do,  and  gave  notice  to  the  defts.  that  they  did  so 
dispute  it,  they  ought  to  find  for  the  pits. ;  but  that  if 
the  jury  thought  t^at  the  pits.'  assertion,  that  they  dis- 
puted the  validity  of  the  rate,  was  a  mere  pretence  for 
the  purpose  of  evading  payment  and  ousting  the  juris- 
diction  of  the  magistrates,  they  should  find  for  tb« 
defts.  The  jury,  upon  this  direction,  found  a  verdiok 
for  the  pits.,  and  it  must  now  be  taken,  npon  tbis 
finding,  that  the  pits,  bond  fide  disputed  the 
validity  of  the  rate,  and  did  give  notice  to  the 
defts.  to  do  so.  A  rule  iiiri  was  grufited 
for  a  new  trial  on  the  ground  that,  in  Ofder 
to  maintain  an  action  against  the  defts.  it  was  not 
•nfficient  for  the  jnry  to  find  that  the  pits,  did 
bond  fide  dispute  the  validity  of  the  rate  and  gav* 
notice  of  the  fact  to  the  defts. ;  but  they  ought  also  t* 
have  found  that  the  justices,  in  proceeding  notvritb- 
standing  the  notice,  acted  maliciously  and  withoat 
reasonable  or  probid>le  cause,  and  that  the  leaned 
judge  ought  to  liave  so  directed  them.  This  raises  s 
qneation  whether  the  defts.  were  acting  within  tbeir 
jurisdiction  when  they  came  to  the  conclusion,  npoa 
the  evidence  before  them,  that  the  pits,  did  not  bimA 
fide  dispute  the  validly  of  the  rate,  it  being  assumed 
that  their  judgment  was  wrong,  and  that  the  pits,  did 
really  bond  fide  dispute  it.  There  can  be  no  doubt  but 
that  the  defts.  had  jurisdiotion  in  the  first  insUnee  t* 
entertain  the  complaint  against  the  pits,  by  virtue  of 
the  S3  Geo.  3,  c  127,  s.  7  ;  but  there  is  a  proviso  t* 
the  enacting  part  of  that  section,  "  that  if  the  validly 
of  the  rate  or  the  liability  to  pay  it  be  disputed,  and 
the  party  disputing  it  give  notice  thereof  to  the  jus- 
tices, they  shall  forbear  giving  judgment  thereon."  Hi* 
jurisdiotion  of  the  magistrates  therefore  ceaaes  by  this 
proviso  if  the  party  proceeded  against  disputes  th* 
vslidity  of  the  rate,  and  gives  them  notice  to  that 
effect ;  but  it  is  not  enough  for  the  party  summoned  to 
inform  the  magistrates  that  be  disputes  the  validity  of 
the  rate :  be  must  satisfy  them  that  he  really  bond 
fide  disputes.  This  has  been  determined  by  several 
cases  that  were  cited  daring  the  argument  Juatices 
are  not  to  try  the  validity  of  the  gruund  for  disputing 
the  rate,  but  the  bonaJUea  of  the  person  making  the 
objection.  This  is  a  collateral  question,  and  there  is 
no  donbt  but  tiiat  it  is  a  mle  that,  if  the  jurisdiction 
depends  upon  a  collateral  question,  the  magistrates 
cannot  give  themselves  jurisdiction  by  a  wrong  decision 
upon  that  question.  But,  as  observed  by  Lord  Camp- 
bell, in  the  case  of  Reg.  v.  iVunne/y,  1  Ell.  Bl.  & 
Ell.  852,  which  is  the  last  case  in  which  this  point 
was  much  discussed,  and  in  which  all  the  authorities 
were  cited,  the  jnstices  are  not  deprived  of  jurisdiction 
by  preliminary  frivolous  objections,  such  as  could  lead 
to  no  other  cotdnsion  than  that  there  was  no  reason- 
able ground  for  disputing  the  rate,  or  for  believing  that 
the  person  against  whom  the  rate  was  attempted  to  be 
enforced  was  acting  bond  fide  in  stating  to  the  jnstices 
that  be  dispnted  it.  If  that  were  not  so,  it  would  be 
useless  for  the  magistrates  to  consider  the  quesiion  of 
bona  fides  at  all,  though  it  has  been  decided  in  the 
cases  cited  npon  the  argument  that  they  are  bound  to 
do  so.  It  appears  to  me  that,  as  it  has  been  considered 
settled  that  they  have  jurisdiction  to  consider  whether 
the  rate  was  disputed  bond  fide,  they  can  only  be 
liable  to  tbis  action  for  acting  without  jurisdiction  in 
case  it  should  be  proved  before  a  jury  that  they  acted 
without  any  reasonable  or  probable  cause  for  the  decision 
they  came  to  that  the  rate  was  not  bond  fide  disputed  ; 
and  I  think  that,  as  the  question  was  not  left  to  the 
jury,  the  defts.  are  entitled  to  make  the  rule  absolute 
for  a  new  rule. 

Blackbubk,  j. — ^A  mle  in  this  case  was  obtained 
for  a  new  trial,  or  to  enter  the  verdict  differentiy.  It 
cannot  be  made  absolute  in  both  thesv  forms.  The 
conclusion  I  have  come  to  is,  that  the  defts.  have  ■ 
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right  to  elect  in  which  form  thej  i?Ul  make  it  abiolate. 
The  case  was  argued  in  the  sittings  after  Trinitj  Term 
1862,  before  my  brothers  Wightman,  Mellor  and 
iDTself.  I  will  first  consider  whether  the  defts.  are 
«atitled  to  a  new  triaL  The  point  upon  which  there 
was-alleged  to  be  misdirection  is  one  of  considerable 
pnblic  importance,  and  of  nicety  and  difficulty ;  bat 
after  consideration  I  hare  come  to  the  conclusion  that 
the  defts.  are  right  in  saying  that  the  direction  was 
imperfect.  The  pleadings  in  this  case  came  before  the 
court,  then  eonsisting  of  my  Lord,  my  brother 
Wightman  and  myself,  on  demurrer.  They  will  be 
fooDd  let  out  in  the  report  of  /'ewe  t.  Chagtor,  1  B.  & 
S.  658.  On  the  trial  it  appeared  in  eridence,  that 
when  before  the  defts.  the  justices,  the  pits.,  by  their 
■gents,  stated  that  they  disputed  the  rate;  it  was 
asserted  on  the  other  side,  before  the  justices,  that  the 
now  pits,  did  not  really  bond  Jide  dispute  the  rate. 
So  far  both  parties  were,  at  the  trial,  agreed  on  the 
facte.  There  was  a  conflict  as  to  what  was  the  state 
of  the  eridence  before  the  jnstioes,  and  as  to  what  the 
delta,  bad  thought  and  said,  but  it  was  agreed  what 
they  did.  The  justices  did  not  bold  their  hands,  but 
Jinweeded  to  make  the  order,  and  under  the  order  the 
pits.' goods  were  seised.  My  brother  Mellor  left  to 
the  jury  the  questions  whether  the  pits,  bona  fide  ia- 
pnt^  the  rate,  and  whether  notice  of  that  dispute  was 
giren  to  the  justices,  the  defts.;  and  I  think  these 
were  proper  questions  to  be  left  to  the  jniy.  But  be 
did  not  ask  the  jury  whether  the  defts.,  as  justices, 
decided  on  the  evidence  before  them  that  there  was, 
in  fact,  no  real  dispute  which  the  justices  might  very 
possibly  hare  honestly  thongh  mistakenly  believed, 
and  no  question  was  asked  as  to  malice,  nor  as  to 
whether  the  facts  proved  before  the  justices  were  such 
as,  in  the  opinion  of  the  judge,  as  a  matter  of  law, 
would  oonstitnte  reasonable  and  probable  cause  for 
coming  to  such  a  mistaken  belief.  The  jury  having 
found  for  the  pits,  on  this  direction,  we  must 
take  the  facts  to  be  that  the  rate  was  really 
disputed  (for  we  are  bound  in  this  sction  to  suppose 
the  jniy  right  and  the  justices  wrong  on  the 
question  of  fact),  and  that  notice  of  that  intention  was 
given  ;  and,  if  upon  those  facts  alone  the  action  lies, 
then  the  direction  was  right.  But  unless  the  action 
would  equally  lie  against  the  justices  though  honestly, 
on  the  evidence  before  them,  coining  without  malice 
and  without  the  absence  of  ressonable  and  probable 
cause  to  the  mistaken  conclusion  that  the  dispute  was 
not  »  bona  fide  dispute,  the  direction  was  imperfect, 
and  the  defts.  are  endtled  to  a  new  trial  to  ascertain 
how  these  facts  were.  The  position  of  justices  acting 
onder  this  statute  is  peculiar  ;  they  have  jurisdiction 
to  enforce  the  rate,  but  if  the  validity  of  the  rate  be 
disputed  and  the  parties  disputing  the  same  give 
notice  thereof,  they  are  to  forbear  giving  judgment, 
but  they  are  not  to  forbear  merely  because  the  party 
says  he  disputes  the  validity  of  the  rate.  This  court 
has  in  such  a  case  compell«l  the  justices  by  mandamus 
to  hear  the  matter.  Lord  Tenterden  saying,  "If, 
upon  the  bearing,  this  party  satisfies  the  justices  that 
he  has  a  iofid  fide  intention  to  contest  the  rate,  the 
proceeding  before  them  will  go  no  further :  "  (See  Rex 
r.  WroUeefy,  1  B.  &  Aid.  648.)  So  that  it  is  the  duty 
«f  the  justices  to  form  their  opinion  judicially  on  the 
qoestion  whether  the  dispute  is  bond  fide  or  not,  and 
aet  upon  that  opinion.  It  is  said  that  they 
are  liable  in  an  action  if  it  turn  out  this  opinion  was 
mistaken ;  if  so,  the  position  of  the  justices  is  one  of 
great  hardship,  for  the  wisest  and  most  csutious  of 
men  are  fallible  and  may  come  to  a  wrong  conclusion  ; 
and  even  if  right  the  justices  would  not  be  safe,  for 
there  is  a  possibility  that  the  jury  may  honestly  and 
properly  enough  mistakenly  think  them  wrong,  and 
yet  the  event  of  the  action  must  be  regulated  not  by 
«he  facts  bat  by  the  verdict.    But  I  think  it  will  be 


found  that  the  law  does  not  cast  on  the  jsstices  this 
very  great  hardship.    I  think  that  all  the  numerMi 
cases  that  were  cited  in  the  argument,  and  all  of  vrhidi, 
as  far  as  I  know,  are  to  be  found  in  the  books,  miy  be 
reconciled  by  the  distinction  between  questionmg  the 
validity  of  the  judgment  of  a  court  of  limited  jnrudie- 
tion  (on  the  ground  that,  in  fact,  the  matter  was  not 
within  the  limited  jnrisdictiou  of  the  tribunal)  for  the 
purpose  of  preventing  the  enforoement  of  the  jodgmeot, 
and  questioning  it  for  the  purpose  of  maintsining  la 
action  against  the  judge  of  that  court.    In  the  fint 
class  of  proceedings  the  law,  I  think,  is  sccnntely 
laid  down  in  the  judgment  of  the  Ex.  Ch.  in  Bmbvf 
V.  Fuller,  9  Ex.  140.     It  is  a  general  rule  that  so 
court  of  limited  jurisdiction  can  give  itself  jurisdiction 
by  a  wrong  decision  on  a  point  collateral  to  the  merits  a{ 
the  case  upon  which  the  limits  to  its  jurisdiction dspendi; 
and  however  this  decision  may  be  final  on  all  particolars 
making  up  together  the  subject-matter  which  is  tras 
and  within  its  jurisdiction,  and  however  necesury  is 
many  cases  it  may  be  for  it  to  make  a  preliminary  in- 
quiry upon   some  collateral  matters  which  are  not 
within  the  limits,  yet  upon  this  preliminary  question 
its  decision  must  always  be  open  to   inquiry  in  the 
superior  court.     Then,  to  take  the  simplest  case,  tap- 
posing  a  judge  with  jurisdiction    limited    to  a  pu- 
ticular  hundred,  and  a  matter  is  brought  before  him  is 
having  arisen  within  it,  if  the  party  charged  contoito 
that  it  arose  io  another  hundred,  this  is  clearly  a 
collateral  matter  independent  of  the  merits ;  on  its 
being  presented  the  judge  must  not  immedmtely  for- 
bear  to   proceed,    but   must  inquire  into  its  truth  ot 
falsehood,  and  for  the   time  decide  it,  and  either  pio- 
cced  or  not  en  the  principal  subject-matter,  acoordiig 
as  he  finds  upon  the  point;  but  this  decision  must  be 
open  to    question,  and  if  he  has   improperly  either 
forborne  or  proceeded  on  the  main  question  in  conse- 
quence of  an  error,  on  this  the  Court  of  Q.  B.  will 
issue  a  mandamus  or  prohibition  to  correct  the  mistake. 
It  will  be  found  that  the  cases  cited  in  the  argument 
of  the  present  ease  and  relied  on   by  the  counsel  for 
the  pit.  are  cases  of  prohibition  and  of  certiorari,  in 
whidi  the  object  of  the  proceedings  is  to  prevent  the 
enforcement  of  the  order,  and  in  many,  if  not  in  all  ot 
them,  language  is  used  showing  that  the  judges  bad 
in  their  minds,  and  distinctly  pointed  out  in  the  abovs 
extract,  that  such  a  point  must   be    determined  for 
the    time,    if     not     determined    conclusively ;    and 
snch  I  think  would  be   the   rule  in  any  proceedings 
taken  by  one   party  for    the    purpose    of  enfoicing 
the  judgment  of  a  Superior  Court,   or  by  the  other 
for    resisting  it.      But   when,   as    in    the     preant 
case,  an   action  is  brought  against  the  person,  who, 
actiuK  with   a  limited  jurisdiction,    has,   by  mistake, 
decided  the  point  for  the  time  the  wrong  way,  when, 
had  he  known  the  true  state  of  facts,  he  ought  not, 
the  rule  of  law   is  difierent,  and  is,    I  conceive,  that 
laid    down  by   Lord  Wensleydale,    then    Parke,   fi., 
in  delivering  the   judgment  of   the     Privy  Council 
in  Calder  v.  Halketl,  3  Moo.  P.  C.  77  ;  he  says:  "It 
is  well  settled  that  a  judge  of  a  court   of  record  in 
England,  with    limited  jurisdiction,  or  a  justice  of  the 
peace  acting  judicially  with  specially  limited  authority, 
is  not  liable  to  an  action  of  trespass  for  acting  within 
his  jurisdiction  tmless  he  had  the  knowledge,  or  means 
of  knowledge  of  which  he  ought  to  have  availed  him- 
self, and  which  constitutes  the   defect  of  jurisdiction. 
Thus,  in  the  elaborate   judgment  of  Powell,  B.  m 
Gaytm  v.  PooU,  Lut.  p.  1556,  it  is  laid  down  that  s 
judge  of  record   in   the  borough  court  was  not  respon- 
sible as  a  trespasser  unless  he  was  cognisant  that  tbe 
cause  of  action   arose  out   of  the  jurisdiction,  or  st 
least  that  he  might  have  been  cognisant  but  for  bis 
own  fault ;  which  last  proposition  Parke,  B.  illustntcs 
by  a  reference  to  the  case   of  the  Marshalsea  court, 
which  had  jurisdiction  only  in  certain  cases  where  the 
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Kiig'iKmntewera  parties,  who,  beiog  all  enrolled, tb« 
jgiige  nght  to  hare  had  a  copy  of  the  enrolment,  and  so 
would  ban  known  the  character  of  the  parties.  "  It  is 
txK,"  sajs  Parke,  B.  (speaking  of  the  case  of  the 
innogh  cnrt),  "that  the  caone  of  action  does  not 
irin  within  the  jnrndietion  of  the  coort,  aa  it  onght 
to  do  ;  but  aa  the  judge  cannot  know  that,  except  hj 
tin  plL  or  deft.,  nntil  he  knows  it  the  rale  should  be 
in  tbis  case,  as  in  othera,  ignoraniia  facti  exauai." 
Puke,  B.  lays  down  the  same  mle  as  to  a  party,  bnt 
Ua  opinion  in  that  respect  is  disapproved  of  bj  Lord 
Cbief  Jutioe  Willes  in  Moravia  t.  Sloper,  Willes,  35, 
bat  sot  so  far  as  it  relates  to  the  jadges  or  officers. 
Tbt  like  rule  has  been  followed  in  the  case  of  magis- 
tntes  acting  under  the  special  powers  of  Acts  of  Par- 
liuBat,  who  are  not  liable  as  trespassers  if  they  have 
jurisdiction  to  inquire  into  the  facts  stated  before 
tbem  ;  and  nothing  appears  on  the  one  side  or  the 
other  to  show  their  want  of  jurisdiction :  (_Piie  r. 
Oaler,  3  Bing.  78  ;  Lowther  v.  Earl  Radnor,  8  East, 
113.)  It  is  clear,  therefore,  that  a  jndge  is  not  liable 
in  trtspsas  for  want  of  jurisdiction  unless  he  knows,  or 
eogbt  to  have  known,  of  the  defect ;  and  it  lies  on  the 
(it.  m  ereiy  such  case  to  prove  the  fact.  See  also 
Stfjt.  Williams's  note  1  to  Peacock  v.  Bell,  I  W.  S.  74. 
la  tbe  ease  of  CanUt  t.  Morley,  1  Q.  B.  IS,  the 
Court  of  Q.  B.  entered  the  verdict  against  the 
oomiasioners  who  had  given  judgment  against 
tbt  pit.,  over  whom  they  bad  no  jurisdiotion,  on 
tbe  groond  that  it  lay  upon  them  to  show  affirma- 
trrdy  that  he  was  within  their  jurisdiction.  The  conrt 
*j:  "The  doubt  as  to  the  commissioners'  liability  arose 
Ann  the  possibility,  ss  the  case  was  undefended,  that 
tb<n  might  hsTe  been  evidence  to  convince  them  that 
tM  defU  in  the  suit  redded  within  their  jnrisdictioD." 
Kolliiiig  of  this  sort,  however,  appears  ;  nor  can  we 
f«!  jsitified  in  inferring  it  from  the  mere  fact  that  the 
anirt  acted  in  a  maimer  which  requires  it  to  warrant  the 
I«xeediiig.  This  decision  was  subsequent  to  CaUer 
V.  HtSMt,  which,  however,  seems  not  to  have  been 
inoght  to  the  notice  of  the  court.  No  question  arises 
it  this  case  on  whom  the  burden  of  proof  lies.  If  it 
iii,  we  should  be  obliged  to  say  whether  we  followed 
ti«  uthoiity  of  Colder  v.  ffalhetl,  or  CaraU  v.  Mor- 
«9i  wbich  upon  this  point  seem  to  be  opposed  to  each 
Olio.  As  it  is,  we  follow  both  cases  in  saying  that,  if 
>  tribunal  of  limited  authority  is  acting  on  evidence 
iflm  them,  no  action  lies.  In  Colder  v.  BalieU, 
u  ilse  in  the  cases  therein  <ated,  and  PiJce  v.  Carter, 
ud  LmiAer  t.  Sari  Radnor,  it  was  enough  for  the 
ixim  of  those  cases  to  show  that  tlis  action  would 
M  lie  where  it  was  not  shown  that  the  judge  knew  of 
tbo  defccL  The  court  in  each  case  guard  themselves 
'no  saying  that  an  action  would  not  lie  at 
«Maoen  law  where  the  jndge  had  means  of 
faweledge  of  which  he  ought  to  have  availed  him- 
nlf;  bnt  they  caimot  be  understood  aa  de- 
Biliog  that  the  form  of  action  would  be  trespass. 
I<xwd,>i>I«iotier  T.£(irZAKbor,  8  E.  119,  Lawrence, 
i-  lays,  "If  the  magistrates  made  an  order  against 
ji«  evidence  Lud  before  them,  the  party  injured  would 
ban  another  sort  of  remedy  j"  pointing,  as  I  conceive, 
to  the  action  on  the  case  in  which  malice  and  want  of 
friable  cause  would  even  at  common  law  have  been 
°J«isaiy  averments.  In  addition  to  the  cases  died  in 
t^wa-  T.  Bolhett,  I  may  refer  to  the  ease  of  Aekerly 
<'  t^arliiuon,  3  M.  &  S.  411.  There  are  cases  quite 
^went  with  the  above  view  where  it  has  been  held 
tbat  an  acUon  of  trespass  lies  where  a  jndge  of  an 
■ofeiior  tribunal,  knowing  the  facts,  mistakes  the  law, 
and  thinks  ht  has  jmisdiction  where  he  has  noL  Such 
•u  the  ease  hi  BouUm  t.  Smith,  14  Q.  B.  841.  Bnt 
■Jint  the  mistake  was  not  one  of  fact  bat  of  law,  and 
^that  greond  it  is  distinguished  in  the  judgment  from 
^  CMS  m  which,  say  the  court,  it  was  hdd  that  the 
IWitioB  as  to  jorisdiction  or  not  must  (that  is  for  this 


purpose)  depend  upon  the  state  of  facts  as  they 
appeared  to  the  magistrate.  I  have  on  this  branch  ii 
the  case  only  further  to  observe  that  before  the 
11  &  12  Vict.  0.  44,  the  defU.  might  have 
been  in  great  technical  difficulty,  because  their 
order  being  quashed  they  would  have  been  deprived 
of  the  proper  evidence  of  that  which  alone  could 
justify  their  distrets-warrant.  But,  if  the  real  facts 
whilst  the  order  existed  were  such  as  to  give  the 
justices  so  much  jurisdiction  that  before  the  11  &  12 
Vict.  c.  44  trespass  would  not  have  lain  against 
them,  they  are  not  within  the  2nd  section  of  that 
Act  of  Parliament,  and  an  within  the  1st  section;  so 
that,  whatever,  might  have  been  the  case  at  common 
law,  I  think  it  essential  now  to  prove  malice  and  want 
of  probable  cause ;  tbat  is,  assuming  the  fact  to  be  that 
the  justices  proceeded  because  they  adjudged  the 
defence  not  to  be  botiA  fide.  I  think  it  would  be 
otherwise  if,  finding  the  dispute  real,  they  erroneously 
in  point  of  law  thought  they  might  proceed  because  it 
was  in  their  opinion  frivolous  though  bona  fide.  For 
these  reasons  I  think  the  defts.  entitled,  if  they  choose, 
to  a  new  trial,  but  they  are  not  bound  to  take  a  new 
trial ;  or  they  may  allow  the  verdict  on  not  guilty  to 
stand,  preferring  to  make  absolute  so  much  of  the  mle 
which  seeks  to  enter  the  verdict  for  the  defts.  on  the 
second  plea,  and  also  that  branch  of  it  which  seeks  to 
reduce  the  damages  to  1<.  If  this  alternative  is 
adopted  the  pits,  will  have  the  costs  of  the  issne  on 
not  guilty,  and  may,  if  so  advised,  go  into  a  conrt  of 
error  to  reverse  the  judgment  pronoimced  in 
tbis  court  on  the  demurrer  in  favour  of  the 
second  plea,  and  so  establish  their  right  to  the 
damages  of  one  shilling.  It  will  be  for  the 
defts.  and  their  advisera  to  consider  in  which  way 
they  think  it  is  for  their  interests  to  have  the  rule 
made  absolute.  The  court  is  only  to  say  that  they 
have  a  right  to  elect  between  these  alternatives;  and  I 
proceed  to  give  my  reasons  for  thinking  that  they  are 
entitled  to  make  the  rule  absolute  to  this  extent.  The 
important  dates  upon  this  part  of  the  case  seem  to  be 
the  following  : — The  order  was  made  npon  the  6th 
Jan.  1859  ;  the  distress-warrant  was  issued  by  the 
defto.  npon  the  3rd  Feb.,  bnt  they  were  not  acted  on 
nntil  the  14th  March,  on  which  day  there  was  a 
seizure  of  the  pits.'  goods.  On  the  27th  April  the  pits, 
obtained  a  eerftorari  to  quash  the  order,  and  on  the 
9th  May  the  order  was  quashed.  The  action  was 
commenced  on  the  13th  June,  being  more  than  three 
months  after  the  making  of  the  order  and  the  signing 
of  the  distress-warrants,  but  less  than  three  mouths 
after  the  act  of  seizure.  The  action,  therefore,  was 
too  late  as  regards  the  making  of  the  order,  and  as 
regards  the  expense  of  quashing  the  order,  assuming 
that  these  costs  might  have  been  recovered  as  special 
damage  resulting  from  the  making  of  the  order.  It  is 
not  to  be  inferred  that  the  costs  of  quashing  the  order 
could  be  recovered  as  special  damage ;  all  that  I  say 
is,  that  even  if  they  could,  the  cause  of  action  as  to  them 
is  too  late.  Bnt  the  seizure  is  in  itself  a  cause  of  action 
ICoUim  V.  Rote,  5  M.  &  W.  544),  and  as  far  as  regards 
this  cause  of  action,  the  defts.  are  not  protected  by 
the  lapse  of  time ;  but  the  costs  of  quashing  the  order 
are  in  no  sense  part  of  the  damage  arising  from  the 
seizure.  The  pits,  might  in  a  replevin  suit  show  the 
absence  of  jurisdiction  just  as  well  before  the  order  was 
quashed  as  afterwards,  and  therefore  the  damages 
arising  from  the  seizure  were  only  the  costs  of  re- 
plevying the  goods,  and  any  other  damage  sustained  by 
being  deprived  of  them.  The  costs  of  the  replevin  suit 
are  certainly  covered  by  the  second  pleas,  and  the  actual 
damage  sustained  by  the  seizure  was  merely  nominal. 
The  qnestion  whether  a  judgment  in  replevin  was  a  bar 
to  a  recovery  of  damage  for  the  seizure  is  upon  the 
record,  and  it  must  in  this  court  be  considered  as 
decided  by  the  judgment  on  the  demumt  to  the  pl<*» 
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nportad  in  1  B.  &  S.  Oa  the  trial  t)ie  011I7  question 
wu  whether  the  plea  wu  proTed,  and  the  eridenoe 
given  of  an  examined  oop7  of  the  judgment  of  the 
Coontjr  Conrt  was  saffident  proof  of  the  substauce  of 
the  plea.  In  my  opinion,  therefore,  the  defts.  are 
entitled  to  elect  whether  they  will  make  the 
rale  abaolnte  to  enter  the  verdict  for  them  on 
the  second  plea,  and  to  rednce  the  damages  to  one 
shilling. 

MuxoB,  J. — This  was  an  action  against  the  defls., 
jostices  of  the  peace  for  the  coonty  of  Durham,  for 
granting  their  warrant  to  enforce  the  payment  of  a 
church-rate  under  lOL,  the  validity  whereof  was  di^ 
pnted.  The  catuewaa  tried  before  me  at  the  last  spring 
assises  for  the  oonnty  of  Durham,  and  the  pleadings,  so 
far  as  they  are  material,  are  set  out  in  the  report  of 
this  case  on  demurrer.  Eridenoe  was  given  on  the  trial 
that  several  objections  ware  raised  befoi*  the  justices 
on  behalf  of  the  pits,  to  the  vslidity  of  the  rate,  on  the 

f  round,  amongst  others,  that  certain  houses  occupied 
y  persons  employed  at  the  collieries  of  the  pits,  were 
omitted  from  it.  Several  cases  were  cited  for  the 
defts.,  and  amongst  others  the  case  of  Seg. 
V.  JVwme/y,  1  El.  Bl.  &  El.  852,  and  a  witness  was 
called  to  prove  the  facts  upon  which  one  of  the  objeo- 
tions  was  founded.  But  the  defts.  said  that  the  same 
objection  had  been  orermled  hy  them  upon  a  former 
occasion,  and  they  overruled  the  objection,  and  re- 
fused to  forbear  giving  judgment,  and  made  the  order, 
and  issued  a  distress-warrant  to  enforce  payment  of 
tb*  rate.  The  defts.  were  called  as  witnesses  on 
the  trial  before  me,  and  whilst  they  stated  that  they 
had  come  to  the  conclusion  that  the  objections  weie 
not  urged  bona  fide,  one  of  them,  Mr.  Cbaytor,  expressly 
said,  '■  We  held  it  not  to  be  b<nd  fidt,  because  we 
thought  it  a  bad  objeotioo.  That  was  the  ground 
npon  which  we  proceeded."  It  was  further  proved 
that  the  orders  upon  the  pits,  were  made  on  the  6th 
Jan.  1859,  and  the  warrants  to  distrain  on  the  3rd 
Feb.,  and  the  distress  on  the  I4th  March.  A  rule 
tun  for  a  certtoraH  was  obtained  on  the  27th  April, 
and  was  made  absolute  in  the  course  of  Hay.  A  rule 
ntn  to  quash  the  orders  was  obtained  in  the  month  of 
June,  and  the  ralo  made  absolute  on  the  10th  June, 
I  directed  the  jury  that  if  they  believed  that  the  pits. 
bond  fide  intended  to  dispute  and  did  dispute  the 
validity  of  the  rate  in  question,  and  gave  notice  thereof 
to  the  defts.,  who  determined,  notwithstanding,  to 
proceed,  the  pits,  were  entitled  to  recover  ;  bnt  if  the 
jury  thought  that  the  objections  made  by  the  plu.  to  the 
validity  of  the  rate  were  put  forward  merely  as  a  pre- 
text for  the  purpose  of  evading  payment  thereof,  and 
ousting  the  jurisdiction  of  the  justices,  they  should 
find  for  the  defts.  I  declined  to  submit  as  a  question 
for  the  jury  the  motives  which  inBuenoed  the  defts.  in 
their  decision.  The  jury  thereupon  found  their  verdict 
for  the  pits,  with  loiL  damages,  and  a  rule  was  subse- 
quently granted  by  this  court,  pntsnant  to  leave  re- 
served at  the  trial,  to  enter  the  verdict  for  the  defts., 
or  to  reduce  the  damages  to  Is.,  or  for  a  new  trial  on 
the  ground  of  misdirection.  Cause  was  shown  against 
the  rule  at  the  sittings  after  Trinity  Term,  before  my 
brothers  Wightman,  Blackburn  and  myself,  and  as  the 
propriety  of  my  direction  waa  the  only  point  on  which 
we  entertained  a  doubt,  it  ia  to  that  question  alone  I 
propoae  to  address  my  ofaaervations.  It  is  with  grrat 
doubt  and  hesitation  that  I  differ  from  my  learned 
brothers,  bnt  after  much  consideration  I  cannot  come 
to  the  conclusion  that  my  direction  to  the  jury  on  the 
trial  was  wrong.  The  objection  to  it  was  not  that  it 
was  erroneona  as  far  as  it  went,  but  that  it  was  de- 
fective in  not  declaring  to  the  jury  that  it  was  an 
eaaential  ingredient  in  the  cause  of  action  ttiat  the 
defis.  maUfiii  and  nulimonaiy,  and  without  reason- 
able and  probable  cause,  overruled  and  disrsgarded  the 
objections  urged  by  the  pits,  to  the  validity  of  the 


rate,  and  proceeded  to  make  their  orders  and  to  inn 
their    warrants     notwithstanding    the    notice  nkidi 
they    received.     It    was    urged    that    a  great  di>- 
tinction    exists  between    applications  to   this  coot 
to    quash  orders    of   justices    under    such  anam- 
stances,  whi>n  brought  up  by  a  writ  of  oertwmri,  or 
in   cases   of  prohibition   or  replevying,    and  sctiou 
against  justices  themselves.     It  is  to  be  obeened,  tlut 
the  general  jurisdiction  over  disputes  as  to  ohnn:h'rUe( 
is  pUoed  in  the  Court  Christian,  and  not  in  joatioes  of  ibe 
peace,  and  until  the  passing  of  the  statute  bS  Gw.  3, 
c.  127,  considerable  delay  and  expense  wu  incumd  in 
the  recovery  of  church-rates,  which  oocasioned  grot 
hardships  not  only  on  the  churchwardens,  bnt  alio  \a 
the   parties  liable    to  the    rate,   and    the  object  of 
the  Legislatiuv,  as  said  hy  Bayley,  J.,  in  Bex  v. 
The  Churchtefrdeae  of  MHarow,  "  waa  cot  to  diia 
questionable  cases  ad  aliud  examea,  but  to  provide  s 
sununary  remedy  in  cases  where  the  party  did  Dot 
dispute  the  obligation  to  pay.     The  Legislature  new 
intended  to  deprive  the  party  of  bis  right  to  han  tlw 
validity  of  the   rate   questioned   in   a  proper  foro. 
Accordingly,  this  section  of  the  above  ststote,  after 
providing  for  the  convening  before  the  justices  of  iny 
one  duly  rated,  &c.,  and  refusing  to  pay  any  chnrch- 
rate,  where  the  sum  did  not  exceed  10/.,  and  sutho- 
rising  them  to  examine  into  the  merits  of  the  isine 
complaint,  provides,  that  if  the  validity  of  such  rste, 
or  the  liability  of  the  person  from  whom  it  is  d«- 
manded  to  pay  the  same,  be  disputed,  and  the  party 
disputing  the  same  give  notice  thereof  to  the  jostins, 
the  justices  shall  forbear  giving  judgment  therenpoo, 
and  the  person  or  persona  demanding  the  sanw  may 
then  proceed  to  the  recovery  of  their  demand  acoording 
to  the  due  coniM  of  law  as  heretofore  used  and  aocns- 
tomed."    The  language  of  this  proviso  is  unusually  clear 
and  explicit,  and  its  effect  appears  to  have  been  truly 
described  in  the  passage  already  cited  from  the  judgmest 
of  Bayley,  J.,  in  Rtx  v.  Mihvrow,  as  said  by  Lord  Denmaa 
in  giving  the  judgment  of  the  court  in  RicbtU  v. 
BodeiAavn,  4  Ad.  &  Ell.  443.     This  proviso  applies 
only  to  cases  under  10<.,  and  the  effect  of  it  ia,  that 
even  in  such  cases  the  moment   it  appears  that  tb« 
question  is  one  not  merely  of  enforcnng  payment,  biit 
touching  the  validity  of  the  rate,  the  summary  juria- 
diction  is  to  end,  and  that  of  the  Eoelesisstical  C«M 
attaches.     The  justices  are  by   the  ^tnte  invested 
with  a  very  specul  and  limited  jurisdiction.     Tbe 
amount  of  the  rate  demanded  must  not  exceed  101, 
and   if  the  validity  of  such  rate  be  disputed,  ot  tbe 
liability  of  the  person  from  whom  it  is  demandsd  to 
pay  the  same  be  denied,  and  tlie  party  disputing  tb 
validity  of  the  rate  or  his  liability  give  notice  thereof 
to  the  justices,  they  shall  forbear  giving  judgment 
thereupon.     In  the  present  case  it  must  be  taken  to 
have  been  found  by  tbe  jury,  and  as  conclusively  esU- 
blished,  that  the  pits,  bond  file  intended  to  dispute  aoJ 
did  dispute  tbe  validity  of  the  rate  in  question,  and 
did  give  notice  thereof  to  the  defts.,  who,  instead  of 
forbearing  to  ^v«  judgment  tbereopoo,  pnceeded  to 
inake  their  order,  and  to  issue  thur  warrant  to  distrain 
for  the  amount    The  conditions  whioh  detannme  the 
spedal  and  limited  jurisdiction  of  tiie  justices  are  in 
terms  found  by  the  jury.     It  is,  however,  contended 
thatl  ought  to  have  told  the  jury  that  the  defU.  w«« 
bound  to  inquire  into  and  to  satisfy  themadves  of  tbe 
bona  jUkt  of  the  objection  made  by  ths  pita,  to  the 
validity  of  the  rate,  and  that  if  in  so  doing  they  with- 
out malice  made  a  mistake,  they  would  not  be  UaUo. 
It  is  observed  that  the  words  "ioisojfefcs"  art  no- 
where to  be  found  in  tbe  statute,  and  it  has  never  bets 
judicially    asserted   that   the  justice*   bad  anthcrity 
under  this  statute  to  decide  upon  the  TiBdi^  of  the 
objections.    On  the  contrary,  the  dadaicaa  an  thi* 
they  have  no  such  authority :  (see  Rex  t.  Jfiisrow. 
5  Man.  &  S.  240;    Doit  t.  Pollard,    10  %  B. 
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Pease  a^id  others  o.  Chattob  nd  otbkbs. 
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SSt.)  Y<tt  if  this  objeotioa  to  mj  direction 
U  well  fbondad,  they  nuy,  withost  impaacbment, 
«Tanile  and  disngard  even  a  perfectly  clear  objection 
to  the  nte,  and  give  judgment  against  the  party  con- 
noad  befora  them,  and  anthoriae  his  gooda  to  be  dis- 
biiDed,  a  tbey  do  bo  without  malice,  and  under  the 
Mief  that  the  objection  is  not  urged  kim&fid*.  Surely 
this  it  a  atartling  result,  and  gives  an  extension  to  the 
authority  of  jnstices  in  such  cases  limited  not  by  tbe 
eoaditioos  of  the  statute,  but  by  tkeir  own  belief  or 
ditbtlief  of  the  bonafida  of  the  objection  made  by  the 
jnrtj  dispnting  his  liability  or  tbe  validity  of  the  rate. 
Suae  incoDvenience  may  no  doubt  follow  from  the 
strict  construction  of  the  statute,  as  it  may  enable 
parties  more  easily  to  evade  the  summary  remedy  given 
far  the  recovery  of  church-rates.  It  must  not,  bow- 
ers, be  forgotten  that  the  only  effect  of  the  justices 
forbeirnig  to  proceed  to  judgment  in  such  case  would 
be  to  remit  the  parties  to  the  ordinary  jurisdiction  of 
the  Court  Christian ;  and  if  the  justices  do  wrongly 
stay  their  hands  they  may  be  set  right  by  an  spplication 
to  this  court,  and  when  acting  under  its  directions  they 
mil  incur  no  responability.  Some  of  the  difficulties 
which  beset  this  case  appear  to  me  to  have  arisen  from 
tbe  obeervation  of  Lord  £llenborongh  in  Rex  v. 
Mibnm,  "  that  perhaps  if  a  person  was  merely  to  say 
brfote  the  justices  that  he  disputed  the  rate  it  would 
net  be  sifficient,  inasmuch  as  he  ought  to  show  some- 
thing to  manifest  that  he  disputed  it  bcndjide."  These 
mrdt  of  Lord  EUenborongh  are  cited  in  the  subse- 
<l»ent  case  of  Sex  v.  WroUesIa/,  I  B.  &  A.  648, 
where  tbe  party  being  convened  before  justices  for  non- 
Jisjnient  of  a  dinrch-rate  appeared  by  his  attorney,  who 
on  his  behalf  stated  "  that  he  disputed  the  validity  of 
ti»  rate,  and  that  for  the  purposes  of  trying  it  a 
<anat  had  been  entered  in  the  EoolesiasUcal  Court 
•guBst  the  confirmation  of  any  such  rate  for  the 
pirish  of  Ksbury."  Ha  therefore  contended  that  the 
jeitiees  had  no  jurisdiction,  but  he  did  not  say  on  what 
Founds  that  rate  was  objected  to.  Lord  Tenter- 
do,  makiug  the  mie  absolute  for  a  mcmdannu, 
•aid,  after  Fefeniog  to  the  statutes  "There  is 
therefore  no  objeotion  to  tbe  jostioes  bearing  this  oom- 
plsat.  Whether  nltimately  they  can  go  on  to 
jxlgaeat  is  a  different  qnestion.  A  manikmu$  may 
ime  coounanding  them  to  hear.  When  they  have 
lieari  they  will  be  able  to  see  more  of  the  case;  hut  at 
lent  it  will  not  come  to  this  strange  absurdity,  that  a 
"•n  by  merely  saying,  '  I  dispote  the  validity  of  the 
">»,'  shall  put  an  end  to  the  jurisdiction  of  tbe 
jmtices.  If  upon  the  hearing  this  party  satisfies  the 
jasticea  that  he  haa  a  bond  fide  intention  to  contest 
^  rate,  the  proceeding  before  them  will  go  no 
"rtlw."  If  the  L^ialature  had  intended  that  to  be  a 
enditicia,  that  tbe  party  summoned  before  the  justices 
Mould  not  only  really  dispute  the  validity  of  the  rate, 
hit  ihoold  also  satisfy  the  justices  that  he  bona  fide 
"""ided  to  contest  ite  validity,  it  would  have  been  very 
<a>y  to  have  said  so ;  snd  it  is  to  be  observed  tbst  in 
tksttatets  5  &  6  Wai.  4,  o.  74,  s.  1,  being  an  Act 
w  Uw  more  easy  recovering  of  tithes,  it  is  expressly 
P»"»>ded  that  the  Act  ahall  not  extend  to  any  one 
whMt  actual  title  to  any  tithe,  &c.,  or  the  actual 
JMility  or  exemption  of  any  property  shall  be  bond  fide 
o  question.  Wlietber  Lord  Tenterden  ever  con- 
^plated  noh  a  stats  of  faots  as  now  appears  may 
he  very  questionable,  and  construing  the  expression  as 
to  latiafying  the  justices  by  the  actual  facte  of  that 
•sj^and  by  tlie  other  parts  of  his  judgment,  it  would 
niher  taem  that  he  intended  only  te  decide  that  the 
I'tint  bad  stayed  tbeir  bsnds  too  soon,  inasmnch  as  no 
Pf«^  whatevtr  had  been  proved  or  even  sUted 
™*"g  the  validity  of  the  rate.  In  tbe  case  of  Beg. 
▼•  Gmtimg,  17  Q.  B.  828,  Coleridge,  J.  is  reported  te 
■*>•  aid  tbst  "the  justices  are  not  oonclnsively 
pitf*  whstber  er  not  the  nte  was  disputed  bond  fide. 


It  wonld  still  be  for  the  jury  to  decide  the  point  if  the 
matter  came  before  them,  and  if  the  only  reason  to 
doubt  the  good  faith  was  the  nature  of  the  objection, 
I  should  think  that  the  jury  ought  to  say  that 
the  opposition  was  boitd  fide,"  And  my  brother 
Wightman  in  the  same  case  observed,  "  many  objec- 
tions are  taken  which  are  not  tenable  where  there  is  no 
reason  to  assume  the  want  of  good  faith."  In  Iteg.  v. 
Nunneig,  1  Ell.  BL  &  £11.  852,  the  justices  in  their 
afiidavit  in  opposition  to  the  mle  for  a  certiorari 
expressly  state  "  that  they  had  determined  that  the 
objections  were  not  made  in  good  faith,  bat  were  made 
and  pot  forward  as  a  pretext  merely  for  evading  the 
payment  of  the  rate."  But  Lord  Campbell  repeated 
with  approbation  the  passage  already  cited  from  the 
judgment  of  Coleridge,  J.,  in  Heg.  v.  Cotoling, 
and  farther  on  in  his  judgment  says,  "  to  show  the 
want  of  jurisdiction,  evidence  was  given  which  was 
uncontradicted,  but  tbe  jnstices,  by  a  capricious  deci- 
sion, thongh  it  may  be  on  motives  highly  honourable, 
chose  to  say  that  they  did  not  believe  that  the 
objection  was  taken  bona  fide ;  and  Erie,  J.  cited  and 
adopted  a  passage  from  the  judgment  of  the  Court  of 
Ex.  Ch.,  in  Bmbury  v.  Fuller,  9  Ex.  140,  as  follows: 
"It  is  a  general  mle  that  no  court  of  limited 
jurisdiction  can  give  themselves  jurisdiction  by  a 
wrong  decision  on  a  point  collateral  to  the 
merite  of  the  ease  npon  which  the  limit  to  its 
jurisdiction  depends."  And  Coleridge,  J.  says : 
"  Although  the  jurisdiction  is  not  stopped  by  an 
objection,  for  instance,  that  the  rate  was  made  on 
a  Friday ;  yet,  on  the  other  band,  when  the  objection  is 
reasonable  they  are  not  entitled  to  say  that  they  chooea 
to  diabelieve  the  bonafidet."  Nothing  like  that  will 
be  found  in  ibt  spirit  of  any  dedsion  which  has  taken 
place,  and  my  brother  Crompton  in  the  same  case  said: 
"This  is  a  case  where  if  the  partioolar  circumstances 
oecnr  the  jurisdiction  of  the  justices  is  entirely  gone. 
It  is  quite  different  from  cases  where  the  fact 
which  gives  jurisdiction  is  itself  an  ingredient 
in  the  judgment  which  is  to  be  given  if  there 
be  jurisdiction :  such  as  in  the  case  of  Heg.  r. 
Dttsman,  7  Q.  B.  672,  for  instance,  where  the  ma^- 
trate,  if  he  bad  jurisdiction,  would  still  have  to  decide 
whether  the  place  in  qnestion  was  a  new  street."  In 
the  present  caae  the  particular  curcnmatences  are  ex- 
pressly fonnd  by  the  jury  npon  the  occurrence  of 
which  the  jurisdiction  was  entirely  gone.  It  is,  how- 
ever, said  that  although  the  order  may  be  quashed 
snmmarily  for  want  of  jurisdiction,  it  by  no  means 
follows  that  an  action  may  be  maintuned  against  the 
justices  who  made  it,  and  that  such  a  result  is  pre- 
vented happening  by  tbe  operation  of  the  statute 
11  &  12  Vict.  c.  44,  s.  1,  or  by  the  principles  of  the 
common  law.  If  the  defts.  can,  after  the  finding  of 
tbe  jury,  be  considered  as  having  acted  in  the  execution 
of  tbeir  duty  in  proceeding  to  judgment  and  overruling 
the  objections  of  the  pits.,  they  would  doubtless  be 
within  the  protection  of  the  sUtute,  unless  malice  and 
want  of  reasonable  and  probable  cause  could  be  averred 
and  proved,  and  no  action  wonld  lie  against  them ;  or 
if  they  can  be  brought  within  the  rule  laid  down  by 
Parke,  B.  in  delivering  the  judgment  of  the  Jndicial 
Committee  of  the  Privy  Council,  in  Caldtr  t.  Balktlt, 
8  Moo.  P.  C.  C.  28,  in  which  he  said :  "  It  is 
well  settled  that  the  judge  of  a  court  of  record  in 
England,  with  limited  jnrisdiction,  or  a  justice  of  the 
peace  acting  jodidally  with  a  special  and  limited 
authority,  is  not  liable  to  an  action  of  trespass  for 
acting  without  jnrisdiction,  unless  be  bad  a  knowledge 
or  the  means  of  knowledge  of  which  be  ought  to  have 
availed  himself,  of  that  which  oonstitntes  a  defect  of 
jurisdiction."  For  instance,  if  a  justice,  havmg  a 
limited  jurisdiction,  is  deceived  by  some  falsa  aaaerti<nt  of 
a  fact  which,  if  true,  gives  him  antbority,  bat  which, 
if  not  true,  bis  jurisdiction  fails,  be  would  not  b*  liable 
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to  an  action  oftreapus  for  baring  Iteen  deceiTed;  and 
for  a  bondfidi  mistake  in  a  matter  within  his  juis- 
diction  no  action  wonld  lie:  {Aeherly  t.  Par]an$on,  3 
H.  &  S.  311 ;  Loatiwr  t.  Earl  Radnor,  8  East,  119.) 
Tiie  defts.  in  the  present  case  had,  at  the  time 
they  made  the  ordeis,  a  Icnoifledge  of  the 
facta  which  were  afterwards  proved  before  the  jniy 
on  the  trial,  yet  instead  of  forbearing  to  proceed 
to  judgment,  as  soon  as  it  appeared  tliat  the  pits, 
not  only  objected  to  the  rate,  bat  stated  and  proved, 
in  point  of  fact,  the  grounds  of  their  objection, 
they  donbtteas  believing  that  they  were  judges 
of  the  validity  of  the  objections,  determined  to  overrule 
them.  They  cannot  say  that  they  had  not  "  knowledge, 
or  the  means  of  knowledge,  of  which  they  ought  to 
avail  themselves,  of  that  which  constituted  the  defect 
of  their  jarisdiction."  That  was  a  mistake  of  law : 
(flbWen  V.  Smith,  14  Q.  B.  852 ;  WaUon  v.  BodeU, 
14  M.  &  W.  57.)  That  they  acted  in  deciding 
against  the  ralidity  of  the  objections  made  by  the 
pits.,  and  they  could  not  give  themselves  jurisdiction 
Of  a  wrong  decision  on  a  point  collateral  to  the  merits 
of  the  case  upon  which  the  limits  of  their  jurisdiction 
depended.  The  case,  therefore,  falls  within  the 
2nd  section  of  the  statute  for  the  protection  of 
justices,  and  not  within  the  1st;  and  the  orders 
having  been  brongbt  np  and  quashed  by  this  conrt,  it 
appears  to  me  the  defts.  who  made  them  and  authorised 
the  distress  under  them  are  liable  in  this  action,  and 
that  my  direction  to  the  jury  was  correct.  The  hard- 
Bhip  upon  justices  arising  from  their  liability  to  an  action 
was  strongly  in^ted  on  before  ns ;  bat  I  think  the 
■newer  to  that  observation  is  twofold.  If  objections 
are  made  and  proved  before  the  justices  they  may  for- 
bear to  proceed,  and  if  ordered  by  this  court  te  do  so, 
they  will  be  protected ;  and  in  the  next  place,  before  an 
action  can  be  commenced  against  them  the  order  must 
be  quashed  by  this  conrt  oil  certiorari.  And  I  would 
further  observe,  that  there  is  a  manifest  inconvenience 
in  multiplying  the  occasions  on  which  it  is  neces- 
■ary  to  put  to  the  jury  the  question  whether  the  justices 
have  acted  maliciously  and  without  reasonable  or 
probable  cause  in  the  execution  of  then-  office.  I  there- 
tore  come  to  the  conclusion  that  the  rule,  so  far  as  it 
regards  a  new  trial  and  the  entering  of  the  verdict  for 
the  defts.,  ought  to  be  discharged ;  but  that, 
on  the  grounds  urged  at  the  trial,  the  rule  must 
be  made  absolute  for  redadng  the  damages  to  one 
shilling. 

Judgment  aeeordmgly. 

Sttturdas,  June  27,  1863. 

Bbg.  ».  SootT. 

Profane  cursing — Conviction — DupUatg — 19  Geo.  2, 

c.  21. 
JTnierthe  19  Geo.  2,  c.  21,  the  offence  ofprofanelg 
cta-sing  and  twearing  mag  eentitt  of  a  voUeg  of 
oaths  uttered  at  one  and  the  same  time,  and  the 
penally  mag  be  a  cumulative  one  for  each  oath. 
A  conviction  in  this  form,  "  did  profmelg  curse  one 
profane  curse,  to  ait  (specifying  the  curse)  twenty 
time*  repeated,"  and  that  the  justices  adjudged  the 
offender  to  pay  a  cumulative  penalty,  was  held 
good. 

Bole  nisi  calling  on  two  jnstioes  of  the  coan^  of 
Bucks  to  show  cause  why  a  conviction  under  the  19 
Geo.  2,  c.  21,  s.  1,  for  profane  swearing,  sboidd  not  be 
quashed. 

By  the  19  Geo.  2,  c.  21  (An  Act  more  effee- 
tnally  to  prevent  profane  earring  and  swearing), 
a.  1,  it  i»  enacted  that,  •'  If  any  person  shall  pro- 
fanely curse  or  swear,  and  aball  be  thereof  con- 
victed before  any  one  justice  of  the  peace,  he  shall 
forfeit  and  lose  the  respective  snms  hereinafter  men- 
tioned, ».«.,  every  day  lahoarer,  common  soldier,  common 


seaman,  or  common  sailor.  Is.;  every  other  peim 
under  the  degree  of  a  gentleman,  2«.;  and  evoy 
person  of  or  above  the  degree  of  a  gentlnnan,  S^ 
And  in  case  such  person  shall  after  conrictioa 
offend  a  second  time,  every  such  person  tbaU 
forfeit  and  losedonble,  and  for  every  other  oSenoe 
after  a  second  conviction,  treble  the  sum  first  forfeited 
by  any  offender  for  profane  swearing  and  cuisng  u 
aforesaid." 

John  Mason  Scott  was  a  mealman,  and  it  was 
admitted  that  2s.  was  the  proper  tariff  for  profile 
swearing  in  the  case  of  a  mealman. 

If  the  penalty  be  not  paid  or  security  given  for  it  to 
the  satisfaction  of  the  justice,  then,  if  the  deft,  be  a 
seaman  or  soldier,  he  shall  be  set  in  the  stocks  for  one 
hour ;  or  for  two  hours,  for  any  number  of  offences  at 
the  same  time  (sect.  5) ;  or,  if  he  be  not  a  seaman  « 
soldier,  be  shall  be  committed  to  the  house  of  eorree- 
tion  for  ten  days,  and  for  six  days  further  if  he  it 
not  pay  the  charges  of  the  information  and  oonvictiim : 
(sect.  4.) 

Sect  8  gives  the  form  o(  conviction  in  these  teimi : — 

"  Be  it  remembered,  that  on  the  day  of  in 
the  year  of  His  Majesty's  reign,  A.  B.  was  ccn- 
victed  before  me  (one  of  His  Majesty's  justices  of  the 
peace  for  the  coimty,  riding,  division,  or  liberty  afore- 
said, or  before  the  mayor,  justice,  bailiff,  or  other  chief 
magistrate  of  the  city  or  town  of  within  the 
county  of  (as  the  case  may  be),  of  swearing  one 

or  more  profane  oath  or  oaths,  or  of  cursing  ooe 
or  more  profane  onrse  or  corses,  as  the  case  tbsi 
be. 

"  Given  under  my  band  and  seal  the  day  and  year 
aforesaid." 

Which  said  form  of  conviction  shall  not  be  fiable 
to  be  removed  by  certiorari  into  His  Majesty's  Conrt 
of  K.  B.,  but  shall  be  deemed  and  taken  to  be  final  to 
all  intents  and  purposes  whatsoever,  &c 

The  11  &  12  Vict,  c  43,  s.  10,  enacts,  that  eveiy 
complaint  in  cases  of  summary  conviction  shall  be  for 
one  matter  of  complaint  only,  and  not  for  two  or  more 
matters  of  complaint,  and  every  iniormation  for  one 
offence  only,  and  not  for  two  or  more  offences. 

B.  D.  Keane  showed  cause. — The  conviction  is 
good.  It  is  said  that  it  is  bad,  and  that  it  is  a  con- 
Tiction  for  several  offences.  The  penalty  imposed  dots 
not  so  treat  it,  for  the  Act  provides  for  a.iecond  offence 
the  penalty  is  to  be  double,  snd  for  every  offence  after 
a  second  conviction  treble  the  sum  first  forfeited.  The 
form  of  conviction  given  by  sect.  8  is  most  general, 
and  is  for  "  swearing  one  ur  more  profane  oths."  The 
word  "  offend "  need  in  the  Act  is  aofficient  to 
include  a  voUey  of  oaths.  Sects.  3  and  5  show  that  a 
number  of  ,oatha  at  one  and  the  same  time  may  con- 
stitute but  one  offence.  In  the  decided  cases  the  con- 
victions have  been  in  a  simiLtr  form  to  the  present : 
Sex  V.  Sparling,  1  Stra.  497; 
Jiex  V.  RoberU,  2  Ld.  Baym.  1376. 
Then  11  St  12  Vict.  c.  43,  s.  10,  is  aatisfied,  becaose 
there  is  bat  one  offence  consisting  of  so  many  oaths. 

HoU  in  support  of  the  rule. — The  atatate  19  Geo. 
2,  c.  21,  requires  that  there  should  be  a  conviction 
for  each  profane  cone  and  a  separate  penalty.  Under 
the  Gaming  Acts  it  has  been  held  that  a  party  cannot 
be  convicted  of  several  offences  on  the  aams  day.  In 
the  cases  cited  this  objection  was  not  taken.  More- 
over the  11  &  12  Vict.  c.  43,  s.  10,  shows  that  the 
conviction  conld  only  be  for  one  penalty  of  i$.  : 
Newman  v.  Bendyshe,  10  A.  &  £.  11. 

WiOHTKAH,  J. — It  appears  to  ma  that  the 
conviction  was  right.  I  ahalt  consider  the  case,  in  the 
first  instance,  without  reference  to  the  1 1  &  12  Vict, 
e.  43.  This  was  an  informatian  under  the  19  Geo.  2, 
c  21,  s.  1.  The  form  of  aonviction  giren  by  that 
statute  evidently  contemplates  swearing  more  than  one 
oath,  and  that  aereral  oath*  may  be  contaiiwd  in  one 


Digitized  by 


Googl( 


MAGISTRATES'  CASES. 


343 


Q.B.] 


O'Neiu.  axd  Galbbaith  v.  Lokouah. 


[Q.  B. 


eonnction.    This  conriotion  foUowa  the  form  giTen  by 

thesUtDte.    It  U  uid  that  tbU  is  s  eonnction  for 

■mil  offenns,  tnd   that  it  is  bad  on  that  gronnd. 

Semil  cases  hsTe  been  before  the  courts  for  oonrictioiu 

Older  this  statate,  and  in  each  case  there  lias  been  a 

npetition  of  oaths  ;  and  the  conriction  alleged  that,  by 

nsaoo  of  his  oiTenoe,   the   offender   bad  forfeited  ao 

modi.    Sown  to  this  time  no  objection  haa  been  taken 

tt  a  conriction  on  the  gronnd  that  it  was  for  seTeral 

sffenees.    In  terms  this  is  a  conricUon  for  cursing  and 

iweiring  sereral  oaths,  and  it  is  said,  that  that  would 

*UTant  the  infliction  only  of  one  penalty  of  2s.     Bat 

loekiiig  at  the  form  given  by  the  19  Geo.  2,  it  is  clear 

that  the  oonTietion  may  be  for  one  or  more  oaths,  the 

(ffeice  being  the  cnrsing  and  swearing,  and  the  penalty 

Si.  for  each  time ;  the  whole  offence  being  the  cnrsing 

sad  swearing.     It  aaems  to  me  that  the  penalty  is 

■0  oiaehfrv  rata,  the  offence  being  the  swearing  of  s 

tcHcj  of  oaths.    This  haa  noTer  been  considered  as  a 

food  gronnd  of  objection  before,  and   the  ooort  has 

•Injs  said    that    the   eouTiction  in  substance  was 

right    Independently,  tbeiefore,  of  the   11    &    12 

Fiet.  c  43,  a.    10,    I    think  that    the  conriction 

could  be  sustained.      Then  it  is  said,    that    ainee 

the  11  &  la  Vict.  c.  43,  »   10,  the  oonviction  is 

a  bad  one,  becaose  it  enacts  that  every  anch  complaint 

shall  be  for  one  matter  of  complaint  only.     Now  the 

waiplaint  here  ia  one  only  ;  there  ia  bat  one  anbjoct 

aatter  of  complaint    The  offence    is  cursing  and 

metaling  ao  many  oatha  at  anch  and  anch  a  Hme,  every 

neariog  being  aabject   to  a  2s.  penalty.     Although 

tl»  uSoice  is  one,  it  has  always  been  considered  that 

tht  party  swearing  ia  liable  to  a  penalty  of  2j.  for  each 

<>>th.    Jerris's  Act  does  not  apply  to  a  caae  like  this, 

tie  offanoe  being  the  aweaiiog,  and  the  penalty  the 

aomt  of  the  number  of  oaths.    I  therefore  think  that 

the  conriction  waa  proper. 

fiucKBUBX,  J. — I  am  of  the  aame  opinion.  The 
<asriction  ia  under  an  Act  by  which  the  removal  of  it 
bj  ctrtumtri  is  taken  away.  It  therefore  stands  good 
uiksi  it  is  shown  that  the  magistrates  had  no  juris- 
^aion.  Kow  I  think  not  oiJy  that  the  justices  had 
jimdictinn,  but,  looking  at  the  Act  of  Parliament,  that 
Ibt  conriction  as  it  sUnds  is  quite  right  That 
dtpeada  on  the  constmotion  of  the  Act.  Sect.  A 
wws  that  it  was  intended  that  justices,  ao  far  as 
Kprds  pnnishment,  might  investigate  an;  number  of 
cmes  and  oaths  altered  at  one  and  the  same  time,  but 
•hoeld  as  regards  the  offence  consider  all  together.  If 
^  oath  is  to  be  treated  as  a  separate  offence,  1  cannot 
■^ugins  how  the  magistrates  conld  make  out  the  con- 
'I'tw  in  one  instmroent  The  form  of  conriction 
pfta  in  the  statute  plainly  shows  that  it  was  intended 
I™  a  party  might  be  convicted  of  swearing  one  or 
B<>n  oatlis  at  one  time,  and  in  one  and  the  same  con- 
'Kt'oa.  The  decided  cases  show  also  that  that  has 
'>ni  nndeistaod  to  be  the  meaning  of  the  statute  cf 
William,  which  ia  similar  to  the  19  Geo.  2,  c.  21.  Then 
^  next  question  is,  whether  Jervis's  Act  made  any 
«fo«nco.  I  agree  with  my  brother  Wigbtmen  that 
™  Act  applies  t«  one  ground  of  compUint,  and  that 
u  this  ease  one  gronnd  of  complaint  only  was  inves- 
''ptsd,  rii.  the  swearing  of  many  oaths. 

Conviction  affirmed. 


Olfnii  AjiD  Galbsaitu  (apps.)  v.  Losoman  (reap.) 
'""•A  Bwons — Thrtait — Atlemptlng  to  force  journey' 

■"•  to  leave  their  employ— 6  Geo.  4,  c  129,  ».  3. 
^•■eoiier  of  a  tocitU/,  mu  told  by  memben  to  leave 
of  working  for  K.  hit  master ;  he  refuted. 
Wall,  the  president  of  the  society,  said  that  he,  at 
fttidemi,  ordered  him  to  come  out,  and  then  abated 
i-  emd  said,  if  he  had  been  teorkiag  at  K.'s  he 
■~~'<  have  pulled  him  oul,  and  that  he  would  use 


his  vfflaence  to  have  him  fumed  out  of  the  toaetyt. 
Galbrailh  and  others  vent  to  K.'t  as  a  deputation 
to  point  out  to  K.  wltat  they  objected  to.     AJfler  Ihit, 
L.  was  summoned  by  the  society,  O'Neill  being  at 
the  chair,  and  the  business  was,  whether  L.  was  goinff, 
to  leave  K.'s  or  be  turned  out  of  the  society.     Gal- 
braith  retorted  to  the  meeting  the  result  of  the  den- 
tation to  K.'s.    L.  VMS   then  asked  by  ffNeUt 
whether  he  would  leave  K.'s,  or  stay  there  and  b» 
desisted  by  the  society  and  have  his  name  tent  rouTid 
aU  over  die  country  in  the  report,  and  be  put  to  all 
sorts  qfunplcasantneu: 
HeU,  that  this  was  evidence  of  a  threat  by  ffNmB 
under  6  Geo.  4,  e.  129,  s.  3,  and  on  endeavour  (» 
force  L.  to  depart  from  his  employment. 
Case  stated  under  20  &  21  Vict  c.  43,fortheopinioi» 
of  this  court,  npon  a  conviction  of  two  persons  named 
O'Neill  and  Galbraith  npon  an  information  nnder  the  ft. 
Geo.  4,  c.  129,  a.  3,  charging  that  they  "  unlawfully,  bjr 
threata  and  intimidatioD,  did  endeavour  to  force  William 
Longman,  who  was   hired  as  a  boiler^maker  by  H. 
B.  Kruger,  to  depart  from  his  aaid  hiring,  contniy 
to  the  aaid  statute." 

CASK. 

Heasis.  Kmger,  Dannatt  and  Co.,  who  are  boiler- 
makers  at  Hdl,  some  time  ago  contracted  with  tb» 
Manchester  and  lincohisbire  Railway  Company  t» 
make  two  boilers.  Haring  on  a  former  ocoasio» 
employed  a  man  named  Oarrin  to  execute  a  similae 
contract,  Messrs.  Kruger  applied  to  him  again  as  to 
making  the  two  boilers.  The  negotiations  however 
failed,  and  they  declined  to  accede  to  Garvin's  term» 
aa  to  the  time  and  mode  of  payment  for  the  work. 

Garvin  is  a  member  of  the  United  Boiler  Makers  anl 
Iron  Shipbuilders  Society,  a  society  or  dob  not 
registered,  bot  haring  branches  in  every  place  of 
importance  in  England,  Scotland,  Ireland  and  Walea^ 
the  executive  committee  of  the  sooety  being  stationed 
at  Manchester.  The  execntive  at  Manchester,  deriv- 
ing information  at  the  local  boards,  issue  a  printed 
circular  periodically  on  various  matters  connected 
with  the  society,  and  if  a  member  is  expelled 
his  name  is  inserted  in  such  report  of  the  executive 
committee. 

The  apps.  O'Neill  and  Galbraith  are  members  of  th» 
society,  O'Neill  bein^  president  of  the  Hull  branch,  and 
Mr.  Roberts  being  the  local  secretary. 

The  negotiations  with  Garrin  having  gone  off,  Messra. 
Krnger's  iforeman  of  boiler-makers  (Longman)  oom- 
mnnicated,  on  the  6th  Much,  with  the  secretary  of 
the  Hnll  branch  of  the  Boiler  Makers'  Society,  with  • 
riew  of  obtaining  men  to  perform  the  work.  It  would 
seem,  the  boiler  makers  belonging  to  the  society  bav» 
dirided  themselves  into  three  classes  of  workmen, 
"holders  up,"  "rivettera"  and  "platers,"  the  latter 
being  the  highest  class,  and  comprising  those  wh» 
are  supposed  to  be  skilled  in  bending  angle  iron  for 
the  boilers  ;  though  it  is  proved  that,  in  many  very 
large  establishments,  angle  iron  bending  is  performed 
by  the  blacksmiths,  and  not  by  those  calling  themselves 
exclusively  boiler  makers,  the  boiler  makers  in  reality 
baring  sprung  from  the  blacksmiths,  and  following 
one  branch  only  of  the  blacksmiths'  bnsineas.  Long- 
man is  a  member  of  the  society,  or  what  is  called  s 
club  man,  and  there  were  at  that  time  three  other 
members  of  the  society,  Jordan,  Bell  and  Longthome, 
in  the  employ  of  Messrs.  Kmger. 

On  the  12th  March  all  attempts  to  obtain  men  from 
the  club  having  been  unsuccessful,  Messrs.  Kmger 
ordered  their  foreman  blacksmith  (Norfolk),  who  is  not 
a  club  man,  to  commence  work  on  the  boilers  by 
bending  angle  iron,  Norfolk  having  on  farmer  occa- 
sions performed  similar  work,  and  being  fully  competent 
as  an  angle  iron  smith,  though  net  ordinarily  employed 
in  such  a  way.  Norfolk  continued  bis  work  of  bend- 
ing angle  iron  from  the   12tb  without  intermLtsion. 
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On  the  afternoon  of  the  12th  Longman  waa  tnmmoned 
to  attend  a  meeting  of  the  societj,  the  object  of  the 
meeting,  aa  stated  in  the  snmmQDs,  being  "  to  atop  an 
encroachment."  Longman  attended  the  meeting,  and 
found  the  encroachment  to  be  "NorfoU's  worlung 
at  the  angle  iron."  O'Neill  waa  in  the  chair,  and  a 
reaolation  was  passed  that  the  men  belonging  to  the 
society  should  not  be  allowed  to  work  at  Messrs. 
Kmger's,  if  Norfolk  was  allowed  to  work;,  at  angle  iron 
wor£  A  resolution  was  then  proposed  by  Longman 
and  carried,  that  two  deputies  ahonld  be  sent  to  Mr. 
West,  Messrs.  Kruger's  foreman,  to  speak  to  him  in 
reference  to  knocking  off  Norfolk.  One  deputy  waa  to 
be  a  riretter  (Fairfield),  the  other  an  angle  iron  worker 
(Beanmont).  O'Neill  then  told  Longman,  Jordan  and 
Bell,  all  being  present,  that  being  club  men  working  in 
Kmger's  yard,  they  would  hare  to  oome  out  if  NorTolk 
was  not  blocked  off  angle  iron  work.  Beaumont  and 
Fairfield  went  from  the  dnb  to  the  house  of  Kmger's 
foreman,  Mr.  West.  Beaumont  offered  his  aerrices  aa 
an  angle  ironsmith,  stating  he  was  a  dnb  man,  and 
had  come  from  the  dub  and  was  going  to  return  there 
again.  He  waa  told  that  Norfolk  bad  been  set  to  work, 
but  was  promised  a  job  if  h«  came  next  day. 

On  the  13th  Beanmont  went  to  Kmger's  and  had 
some  oonTersalion  with  Longman  and  ^e  other  dnb 
men  in  Kmger'a  employ.  He  waa  told  by  West  to 
begin  angle  iron  turning,  and  replied  that  he  nnder- 
stood  the  dnb  to  say  that  he  waa  not  to  work  unless 
Norfolk  gare  over  working  at  the  angle  iron  work. 
He  then  went  away  without  working.  After  dinner 
on  the  ISth  Jordan,  Bell  and  Longthorae  did  not  re- 
turn to  work,  but  Longman  continued  to  work  as 
osual.  On  the  I4th  Beaumont  came  to  work  for  a 
few  hours,  and  bent  one  bar  of  angle  Iron,  bnt  the 
work  was  so  badly  done  that  it  oould  not  be  naed,  and 
Jordan,  Bell  and  Loogthoms  also  came  to  work  on 
the  14tb  as  usnaL 

On  the  erening  of  the  14th  there  waa  another  dab 
meeting,  and  after  the  14th  neither  Beaumont  nor 
Jordan,  Bell,  or  Longthome  erer  came  to  work  again ; 
Longman,  howerer,  continued  to  work  aa  osual. 

The  16th  March  waa  the  anniversaiy  of  the  society, 
and  there  was  a  dinner  at  7  p.m.  Longman  and 
Longthorns  went  in  the  erening  and  called  O'Neill 
«nt  from  the  dinner,  and  Longthorae  asked  him,  as 
president  of  the  Hull  branch  of  the  society,  why  they 
ahonld  leave  Kruger's  work.  O'Neill  replied:  "I, 
John  O'Neill,  as  president  of  the  sodety,  order  you 
(meaning  Longman  and  Longthorae)  to  come  out," 
and  be  cidled  Longman  "a  damned  thief,"  and  other 
abusive  names,  and  said  that  "  if  he  (O'Neill)  had 
been  one  of  ^e  men  worldng  at  Kmger's  premises, 
previons  to  this  occurrence,  he  (O'Neill)  should  cer- 
tainly haire  pulled  Longman  out."  O'Neill  also  said 
that  "  he  would  use  his  influence  to  have  Longman 
turned  out  of  the  society." 

Longman,  however,  did  not  leave  his  work  at 
Kmger'a. 

On  the  17th  Galbraith  and  others  came  to  Kruger's 
works  as  a  deputation  from  the  dnb,  as  to  the  diffi- 
culty that  had  arisen  as  to  the  dnb  men  working  if 
Norfolk  was  allowed  to  continue  his  work  at  angle 
iron  bending.  Mr.  Krager  told  the  men  at  this  inter- 
view that  forbearance  would  not  last  for  ever,  and 
Norfolk  was  continued  at  his  work.  After  this  Long- 
man received  a  summons  to  attend  a  meeting  of  the 
clnb  on  the  28th,  "  on  important  business."  Long- 
man attended  the  meeting,  at  which  there  were 
fifty  members  present,  and  among  the  rest  Galbraith, 
O'Neill  being  in  the  chair.  Longman  found  that  the 
important  business  was,  whether  Longman  was  going 
to  stop  in  the  sodety  and  leave  Kmger's  employ,  or 
remain  at  Kmger'a  and  be  tnmed  out  of  the  sodety. 
Galbraith  made  a  report  of  the  proceedings  of  the  de- 
putation to   Kmger  on  the  17tb,  and  the  report  was 


put  to  the  meeting,  recdved,  and  adopted.  LoDiBua 
was  afterwards  asked  by  O'Neill,  from  the  diiir, 
whether  he  intended  to  remain  an  hononrable  manbir 
and  leave  the  ahop  (meaning  Kmger's),  or  stay  ii  th 
shop  (meaning  Kroner's  employ),  and  be  despised bj  Uu 
dnb  and  have  his  name  sent  round  all  over  the  oemtiy 
in  the  report,  and  be  put  to  all  sorts  of  UDpleatantDea. 
Longman  told  O'Neill  that  if  there  was  aaytbiag  t» 
undergo,  he  would  bear  the  conaeqnences,  bnt  sennl 
of  the  members  having  come  round  Longman,  a  nsolo- 
tion  was  passed,  giving  him  till  Monday,  the  30th,  for 
consideration,  and  Longman  said  he  would  dnly  con- 
sider it.  The  result  of  whioh  waa,  he  wrote  to  thi 
secretary  a  letter  dedining  to  leave  his  employment. 

It  was  stated  at  this  meeting  that  they  codd  got 
legally  turn  Longman  out  of  the  society  then,  bat 
would  have  to  write  to  Manchester,  and  a  readiitiia 
was  passed  that  Norfolk's  ease  snd  the  master's  case 
sbonld  be  determined  according  to  the  mle,  and  Long- 
man's case  also,  the  mle  being  that  dub  men  shall  not 
use  their  influence  to  obtain  work  for  non-sociMT'a 
men.  Longman  asked  O'Neill  what  the  rule  was,  lod 
O'Nnll  replied  they  should  refer  to  Manchester. 
Longman,  at  the  time  I  heard  the  ease,  oonld  not  lay 
whether  he  had  been  tamed  out  of  the  dub  or  not, 
bnt  had  received  no  notice  to  that  effect. 

It  was  contended  in  defence  by  the  attorney  for  the 
apps.,  that  in  what  has  occurred  there  has  been  no 
breach  of  the  law ;  that  O'Neill,  Galbrailh  and  oto 
members  of  the  clnb  have  merdy  told  Longman  tint 
they  would  carry  cat  the  rales  of  the  dub,  and  tiut 
the  decision  of  the  ease  would  be  determined  at  Ku- 
chester;  that  there  was  no  immediate  thicat  or 
intimidation ;  that  Longman  admitted  he  had  nude 
no  complaint  himself  that  the  rules  had  been  departed 
from,  and  that  Longman  waa  not  aware  that 
there  had  been  any  departure  from  the  nilea;  sad 
lastly,  that  O'Neill  and  hia  companiona  had  hem 
actuated  by  a  bona  Jlde  belief  that  it  was  for  tb* 
interests  of  society  at  large  that  they  ahonld  cany  oat 
the  leading  principles  of  the  dub,  that  each  dais  of 
workmen  ongbt  to  go  throogh  a  regular  oonrae  of  in- 
straction  in  its  particular  branch,  that  the  varioo* 
atringent  rales  of  the  dub  for  the  separation  of  the 
workmen  into  different  classes,  and  for  the  keepiog  op 
ofanch  separation,  was  beneficial,  and  that  the  dob  will 
not  allow  dnb  men  to  work  with  any  bat  skilled  work- 
men who  have  satisfied  the  requirements  of  the  dnb. 

I  found  each  of  the  defts.  guilty,  being  of  opinion,  after 
carefully  perusing  the  rales  of  the  club,  that  tbej  did 
not  contain  anything  that  would  afford  any  sanctioa 
for  what  had  been  done  by  the  apps.,  or  offer  a} 
explanation  of  thdr  conduct  consistent  with  thdt  in- 
nocence. It  appeared  to  me,  therefore,  that  tte 
defence,  so  far  as  it  rests  upon  the  conduct  of  CKeill 
and  Galbraith  being  a  mere  carrying  out  legally  of  tbt 
rales  of  the  society,  in  which  Longman  was  bonod  to 
acquiesce,  wholly  failed ;  and  the  only  other  qoestiim 
was,  whether  the  evidence  in  this  case  satiabetonl; 
showed  that  there  had  been  such  an  endeavour  U> 
force  a  man  to  depart  from  his  hiring  by  threats  snd 
intimidation  as  constituted  the  offence  cont«nplated  bj 
the  Act  of  Parliament  under  which  the  informatioa 
was  laid.  I  have  expressed  an  opinion  that  what  look 
place  on  the  28th  March,  looking  also  at  the  spiiit 
previously  evinced,  did  constitute  sach  an  offence. 
O'Neill,  as  the  mouthpiece  of  the  meeting,  sanctioixd 
in  what  he  said  by  Galbraith  and  each  of  the  fiflT 
members  present,  put  the  alternative  to  Longman 
whether  he  wonld  remain  an  hononrable  member  and 
leave  hia  employ,  or  remain  in  his  employ,  be  des- 
pised by  the  dnb,  have  hia  name  handed  round  all 
over  the  conntty  in  the  report,  and  be  put  to  all  sorts 
of  nnplessantness.  I  expressed  an  opinion  that  this 
was  endeavonring  to  coerce  Ix>ngmaii  to  depart  fnxa 
hia  hiring  by  threats  snd  intimidations  within  the 
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UHuiiig  of  the  Act  of  Parliament.  It  appeared  to  me 
tJut  t»  a  man  differentlj  oointitnted  the  alternative  of 
btiagdespiMd  and  beinj;  pnt  to  all  aorta  of  unpleaaant- 
BeM,  ooming  u  it  did  fram  fifty  of  bia  fellow  dab  men, 
aod  that  hit  same  wonld  be  banded  all  orer  the 
CRmtrj  in  the  report  (independently  of  the  loai  on 
beiog  turned  ODt  of  the  dab  of  all  dub  benefit*), 
might  have  eaaly  resulted  in  making  Longman  feel 
that  if  he  did  not  comply  with  the  wiahaa  or  orders  of 
the  dab  he  would  be  a  marked  man  for  life,  and  that 
h<  moat  of  neoesaity  leave  hia  employment,  although  «• 
it  happened  the  deliberation  given  the  matter  by  Long- 
nu  induced  him  to  remain  faithful  to  bia  employart. 
It  ii  pfored  by  the  evidence  that  the  leaving  work  of 
the  three  other  dub  men  was  very  inconvenient  and 
Cilnlatad  to  injure  Messrs.  Kmger,  and  had  Longman, 
■he  was  the  fonman  boiler  maker,  followed  the  example 
«f  the  rsst,  the  injury  and  inoonveniaoos  to  Messrs. 
Enger  woild  have  been  much  greater.  I  waa  of 
efuisn  that  there  was  a  oombination  not  for  the  pur- 
fen  ionajidt  of  carrying  out  the  mlea  of  the  dub,  bnt 
vith  the  object  of  coercing  Longman  to  depart  from 
hii  hiring  against  the  wish  and  aUo  to  the  injury  both 
«r  himself  and  Messrs.  KroKer,  and  with  the  intention 
thaehy  of  oosreing  Messrs.  Kmger  to  comply  with  the 
wishes  of  the  dub  aa  to  N<nfolk.  In  coming  to  this 
eooefaiaion  I  have  found  that  Norfolk  was  a  perfectly 
iUkd  workman  as  an  angle  ironamith,  and  I  have 
likn  into  «Oiisider»tion  the  drsnmstances  that  oecnrrsd 
'htlh  hafore,  on  and  after  the  28tb,  in  ooming  to  s 
Maun  aa  to  the  motives  which  animated  O'Neill, 
Gtlbraitb  and  the  rest  of  ib»  dub. 

I  therefore  now  respectfully  have  to  ask  the  opinion 
«( the  Oonrt  of  Q.  B.  whether,  from  the  facU  stated  in 
lhi>  ease,  and  referring  more  particularly  to  the  oconr- 
nnetsat  the  meeting  of  the  28th  March,  I  was  entitled 
t>  find  that  socb  an  endeavour  on  the  part  of  each 
ef  the  apps.  to  force  Longman  to  depart  from  hia 
biag  by  threats  and  intimidation  aa  eonstitntea  the 
•Cmce  contemplated  by  the  Act  of  ParUament  referred 
(>  has  hem  made  out. 

If  the  court  should  be  of  opinion  that  the  said  con- 
wtiim  waa  legally  and  properly  made,  then  the  said 
onnetion  is  to  stand ;  bnt  if  the  court  should  be  of 
'fUea  otbervriae,  then  my  said  judgment  to  be  reversed. 
T.  H.  Travis,  Police  Magistrate,  Hull, 
ifaeaosiora  for  the  apps.,  and  TuubU  Atkin$on  for 
the  nap. 
Cues  cited: — 
&i  parte  Ptrham,  39  L.  J.  S3,  M.  C;   I  L.  T. 

Bep.  N.  S.  91 ; 
Waiibg  T.  Aidty,  80  L.  j.  121,  M.  0. 
.  VioaiXAif,  J. — In  this  case  the  3rd  section  of  the 
*  Geo.  4,  0.  129,  is,  "  if  any  pereoii  shall  by  violence 
f«  the  person  or  property  of  another,  or  by  threats  or 
utimidation,  or  by  moleating,  or  in  any  way  obstructing 
••other,  force  or  endeavour  to  force  any  journeyman, 
■sniifstlarsr,  workman,  or  other  person  hind  or 
"■ployed  in  any  manufacture,  trade,  or  business,  to 
^epsrt  from  hU  hiring  employment,  or  work,  or  to 
"tarn  his  work  before  the  same  shall  be  finished,  he 
•htil  be  liable  to  be  imprisoned  and  kept  with  or 
witiiout  hard  labour  for  any  time  not  exceeding  three 
oltndar  months."  Now  the  qnestion  is,  whether 
••ch  a  threat  has  been  used  by  O'Neill  and  Galbraith, 
« other  of  tbain,  as  wonld  warrant  a  conviction  of 
tium  or  ather  of  them.  It  seems  that  «  person 
*»  sent  to  the  employers  of  Longman,  who 
*«•  to  report  as  to  the  state  of  the  work  on 
■hich  longnuui  was  engaged  with  the  employers, 
l*  having  been  only  enga^  by  his  employers  as 
a  {omnan,  bnt  not  for  the  purpose  of  executing  a 
(•fticalar  work,  and  it  seems  to  have  been  the 
•^ect  of  the  sodety  in  question  to  prevent  Longman 
'jsg  engaf^ed.  Upon  the  report  of  the  person  sent, 
■bo  wsa  GaUnuth,  the  other  deft,  it  appeared  that 
OLkO.  Cas—Vou  II.] 


Longman  was  engaged  in  this  employment,  which  was 
certainly  obnoxious  to  the  fedings  of  the  society  of 
which  be  waa  a  member ;  and  then,  at  a  meeting  of 
the  sodety  where  he  was  present,  and  O'Neill  being 
in  the  chair,  O'Neill  asked  him  whether  he  meant  t» 
remain  there,  and  continue  a  member  of  the  aodety  of 
which  he  was  then  a  member,  or  leave  the  shop,  that 
was,  the  employment  in  which  he  wss  then  engaged,  or 
whether  he  would  stay  at  the  shop  and  be  dismissed 
by  the  dnb,  and  have  h'ls  name  aent  round  all  over 
the  country  in  a  report  and  be  pnt  to  all  sorts 
of  unpleasantness.  He  told  O'Neill,  if  there  was 
anything  to  undergo  he  would  incur  all  the  oonse- 
qusnces.  Several  members  having  spoken,  a  resolu- 
tion was  psssed,  the  result  of  which  waa,  tiiat  he  was 
turned  out  'of  the  dnb.  The  question  is,  whether 
that  was  snch  a  threat  aa  would  bring  the  case  within 
the  meaning  of  the  Act  of  Parl'iament.  Now,  Long- 
man waa  a  member  of  the  sodety ;  it  was  a  sode^ 
benefidal  to  those  interested  in  it;  no  mle  was 
infringed,  and  nous  was  referred  to  as  having  been 
infringed  by  Longman  remuning  in  the  employment 
of  his  master;  therefore,  the  effect  of  the  threat  was 
this :  "  If  you  do  not  leave  the  employment  of  Mr. 
Kmger,  in  which  you  now  are,  yon  shall  cease  to  have 
the  benefit  of  this  dub."  The  sending  round  to 
the  dub  was  to  be  by  a  report  to  the  head  officers  all 
over  the  country,  and  to  the  place  where  Kmger  waa  ; 
At  this  meeting  it  wss  said  it  wonld  bs  sent  nand 
to  the  society,  and  he  wonld  be  pnt  to  all  sorts  of 
inconvenience.  It  seems  to  me  that  this  wonld 
operate  most  fbrmidably  on  the  mind  of  a  person  who 
felt  that  he  wonld  be  deprived  of  all  the  benefit  he 
wonld  otherwise  obtain  from  the  dnb,  to  be  dis- 
missed from  and  pnt  to  all  sorts  of  unpleassutness. 
I  hardly  know  what  sort  of  threat  can  be  intended  to 
oome  within  the  meaning  of  this  Act  of  Parliament, 
abort  of  personal  violence,  if  this  was  not  snch  a 
threat.  Bnt  it  does  not  appear  to  me  that  the 
case  is  so  satiafaotorily  made  out  against  Gslbraith,  for 
all  that  he  did  waa  to  ascertain  from  the  master  whether 
he  wonld  allow  Norfolk  to  remain  at  his  work,  and  then  he 
was  to  report  to  the  society  what  he  had  beard  from  the 
mister.  He  merely  does  that;  he  uses  no  threat 
whatever  ;  he  does  not  say  a  word,  nor  does  he  in 
terms,  nor  u  it  appears  in  any  way,  assent  to  what 
was  said,  except  as  being  present  Therefore  it  ap- 
pears to  me  there  is  hardly  a  sufficient  case  againat 
Oalbrutb.    With  respect  to  O'Neill,  I  think  there  is. 

Blackburn,  J. — I  come  to  the  same  conclusion 
that  there  was  a  threat  within  the  meaning  of  the 
Act  of  Pariiament,  and  that  the  conviction  was  right 
as  against  those  who  used  that  threat  That  O'Neill 
himself  waa  the  man  who  spoke  there  can  be  no 
doubt.  My  own  opinion,  on  looking  at  the  whole  case, 
is,  that  the  magistrate  was  Justified  in  drawing  the 
conclusion  that  Galbraith  and  O'Neill  were  acting  to- 
gether, though  O'Neill  was  the  spokesman,  that  Gal- 
braith was  joining  him,  and  that  the  conviction  against 
both  is  good;  but  as  that  is  a  matter  entirely  on 
the  weight  of  the  evidence,  I  would  not  act  on  my 
own  opinion  against  my  brother  Wigbtman's  impres- 
sion. I  am  content  to  join  in  the  judgment  that,  aa 
far  a>  regards  Galbraith,  the  evidence  was  not  suffident  to 
justify  the  magistrate  in  drawing  the  conclusion  that 
be  was  a  party  to  the  threat,  and  consequently  that 
the  conviction  shonid  be  affirmed  agunst  O'Neill  alone. 
In  the  Act  the  words  are  "  threats  or  intimidation  to 
cause  a  workman  to  leave  his  work,"  and  there  was  at 
one  time  a  different  opinion  aa  to  those  threats,  which 
it  was  thought  must  be  in  the  nature  of  threats  to  do 
some  violence.  Bnt  the  case  of  Waltbt/  v.  Anleg  de- 
cides dearly  the  principle  we  are  bonnd  to  apply  in 
the  present  case.  There,  two  men,  who  did  not 
belong  to  a  mason's  sodety  and  had  signed  & 
declaratioo,  were  at   work  for  their  master.      Th» 
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persona  who  irere  convicted  came  in  s  body,  and  the 
words  they  used  were,  "  Yoa   must    discharge  these 
men  who  are  working  nnder  the  declsration,  and  if  yoa 
do  not,  we  will  leave  the  work."    The  prosecutor  re- 
fused to  be  dictated  to,  and  then  it  seems-  that  the 
other  workmen,  thirty  in  number,  foUoiving  out  what 
they  said  they  wonld  do,  left  the  work.    The  question 
was  whuther  a  threat,  "  if  you  do  not  discharge  such  and 
soch  workmen,  we  will  leave  the  work,"  was  a  threat 
within  the  meaning  of  the  Act  of  Parliament.     The 
dedsion  was  that  it  was  soch  a  threat,  for  though  there 
need  not  be  violence,  there  most  be  a  threat,  as  all 
the  three  judges  who  decided  it  (the  Chief  Justice, 
4uid  Crompton  and  Hill,  JJ.)  agreed,  and  it  was  suffi- 
cient if  a  threat  of  anything  unlawful,  or  any  act  of 
combination  or  conspiracy  was  made,  such  as, "  we,  in  a 
body,  will  combine  and  act  against  you  if  you  do  not 
discharge  a  particular  workman.     Taking  that  to  be  the 
rale  of  law,   was  there  evidence  here   to  justify  the 
magistrate  in  deciding  that  there  was  a  threat  that 
be  (O'NeiU)  and  others  would  do  that  which  wonld 
mmount  to  an  unlawful  conspiracy  against  these  men 
unless  they  left  their  work?     As  to  that  we  must 
look  at  the  facts.      [His  I/>rdship  then  recited  the 
facts  as  stated  in  the  above  case,  and  concluded  thus :] 
I  think  the  magistrate  might  fairly  draw  the  inference 
4bat  Galbraith  was  acting  in  concert  with  O'Neill,  and 
that  what   O'NeiU  said  and  did   in   Galbraith's   pre- 
aenoe   afterwards,  and  what  was  said  and  done  by 
Galbraith  before,  is  evidence  against  him.  There  was  no 
right  under  the  rules  of  the  club  to  turn  Longman  out. 
I  dare  say  that    the    unwritten    understanding    was 
that  they  were  to  turn  him  oat  if  he  did  not  strike 
when  they  struck ;    but  no  such  rule  exists,  and  it 
would   be  illegal  to    turn  him    out.    Still,    if   they 
honestly   thought   they  were   a   society  that  bad    a 
right  to  turn  him  out,  perhaps  that  might  not  have 
amounted  to  a  threat.     But  when  yon  look  to  what 
is  said — that    if  he  does  not  leave  he  will   be   dis- 
missed  by  the    club,  have    his  name  sent    over  the 
country,  and  be  put  to  all  sorts  of  unplsusantneas — 
and   knowing    what    was    meant    by    the    sort    of 
onpleasantneas — for   daring    the    time  Norfolk   wax 
working    for   Kruger  the    body    was    confederating 
and    employing     idl    their    influence     to    make    a 
combination   to    deprive    Norfolk    of    his   work — I 
think  that  the  magistrate   might    nut  unreasonably 
draw   the  conclusion  that  O'Neill  was    threatening. 
**  If  you  do  not  leave  your  employment,  we  will  leave," 
and  that  is  an   unlawful  threat,    "we   will  in  con- 
federation strike  against  yon,"  as  tbey  were    doing 
•gainst  Longman.    The  statement  that  "  we  will  act 
in  combinatign  with  reference  to  the  employment  in 
which   you  are,"  cornea  to   the  same  kind  of  threat 
as  was  used  in  WaUbj/  v.  Anki/,  which  was  simply 
this :  "  If   you   do   not  dismiss    the    men   we  will 
leave  work;    but  far  stronger  in  degree.      Bat  we 
are  not  here  to  draw  inferences  of  fact ;   we  have  to 
aee   whether    the    magistrate  was  justified    on  the 
evidence.     I   cannot  say  it  was  unreasonable;    if  it 
were  for  me  to  say  whether  it  was  properly  drawn,  I 
should  say  I  agree  with  the  magistrate,  and  draw  the 
aame    inference.      Neither    can   I    doubt    that    any 
reasonable  being  wonld  draw  the  same  inference.     But 
that  is  not  the  gronnd  on  which  I  decide,  which  is  simply 
this — there   is   evidence  here  from  which  the  magis- 
tral*  might   draw  the   inference.     It  is  said  that 
these  people  thought  they  were  acting  legally ;  if  that 
is  so,  it  is  highly  desirable  tiint  they  should  be  made 
aware  uf   their  mistake.      Every  man    has  freedom 
for  himself  to  work  where  be  pleases,  but   that  is 
not  to  extend  to  giving  him  liberty  to  coerce  another, 
«r  to  combine  to  deprive  others  of   that  freedom. 
O'Ne'ill  was  guilty  of  the  crime  of  whicli  he  was  con- 
-vieted,  and  thongh  jointly  acting  with  Galbraith,  may  be 
.convicted  separately,  and  therefore,  as  against  him,  the 


CO-B 

conviction  should  be  affirmed.  I  will  not  diStr  irilk 
my  brother  WIghtman,  who  th'mks  that  the  enlocs 
against  Galbraith  waa  not  sufficient,  thoogh  I  ihouli 
entertain  a  different  op'mion. 

Ju^mmU  acoard'auihi. 


Friday,  JmaK,  1863. 
Lt.A:(OB!(r  (apps.)  r.  Mkrthtb  Ttdfil  (rtsps.) 
Removal— Amendment  of  grotrnds—Addiaj  net^ 

■     11  (f  12  Vict.  e.  31,  *.  *. 
The  Court  of  (gorier  Stssiont  hat  povxr  to  amai 

the  ftatement  of  grounde  of  removal  by  lie  additin 

of  a  totally  new  one:  {II  #  12  Kwt.  c.  31, «.  4.) 

Tbi*  was  an  appeal  against  an  order  of  two  jutiea 
of  the  county  of  Glamorgan,  dated  19th  Hay  1861, 
for  the  removal  of  the  pauper  1'homas  Wmstone  and 
Elizabeth  his  wife  and  their  five  children,  from  the 
parish  of  Merthyr  Tydfil  to  the  parish  of  Uanfjeny.  The 
Court  of  Quarter  Seaeions  confirmed  the  order,  subject 
to  the  following  case : — 

It  was  objected  at  the  trial  on  the  behalf  of  thr 
apps.  that  the  order  of  removal  wsa.bad  in  that  it  did 
not  set  out  the  cause  of  the  pauper'a  removal,  nimtly, 
sickness,  such  as  to  produce  permanent  disabiUty. 

Upon  the  application  of  the  reaps,  the  Court  of 
Quarter  Seeaions  amended  the  said  order  by  inaertiofia 
the  aaid  order,  after  the  words  "  are  now  receiving  idief 
therefrom,"  the  words  "  such  relief  being  made  neee^ 
sary  by  sickness  of  the  said  Tbomaa  Winstone  snch  U 
to  produce  permanent  disability." 

The  evidence  was,  that  the  paoper  was,  and  bad  for 
many  years  been,  totally  blind,  and  it  was  proved  tint 
there  was  evidence  o{  this  fact  before  the  jostiotB  whs 
made  tba  order. 

In  the  course  of  the  trial  it  was  proposed  on  behalf 
of  the  reaps,  to  give  in  evidence  a  former  order  ef 
removal  made  by  the  resps.  on  the  apps.'  parish  of  the 
same  pauper  and  h'u  family  unappealed  against. 

The  inadmiasibility  of  the  said  order  was  objectti 
to  on  behalf  of  the  apps.  on  the  ground,  amociat 
others,  that  there  was  not  a  ground  of  removal  isdv 
which  such  evidence  would  be  legally  admisuble. 

The  Court  of  Quarter  Sessions  held  that  the  evideDoe 
was  inadmissible. 

The  resps.  then  applied  for  leave  to  add  a  pound 
of  removal  setting  forth  this  fact.  This  was  objeettd 
to  by  the  apps  on  the  gronnd  that  it  was  beyood 
the  jurisdiction  of  the  Court  of  Quarter  Sessions  to  tdl 
entirely  new  matter. 

The  Court  of  Quarter  Sessions,  however,  allowed  ikb 
new  gronnd  of  removal  to  be  added  in  the  foUawint 
terms : — "  That  on  Aug.  25,  1859,  an  order  wu  made 
nnder  the  hand  and  seal  of  John  Coke  Fowler,  Esq,  a 
stipendiary  magistrate  for  the  said  borough  of  Meithji 
Tydvil,  acting  at  the  Merthyr  Tydvil  polico-cooit,  and 
having  by  Uw  the  power  to  do  alone  acts  which  ni»T 
be  done  by  two  justice*  of  the  peace  for  the  removal  oi 
the  said  pauper  and  his  family  from  onr  psrisb  to 
yours,  and  a  copy  of  soch  order  was  duly  posted  M 
you,  and  such  order  was  never  appealed  against,  sod  is 
still  valid." 

The  order  waa  then  admitted  in  evidenc^  and  it  was 
then  objected,  on  behalf  of  the  apps.,  that  the  oito 
was  bad,  as  not  showing  that  the  pauper  bad  f'']'™ 
relief,  on  account  of  either  accident  or  sickness,  snch 
as  to  produce  permanent  disability,  and  that  the  Cosrt 
of  Quarter  Sessions  had  no  power  to  amend  such  order, 
and  that  the  apps.  had  a  ri^ht  to  treat  such  order  as  s 
nullity,  as  the  fact  that  the  pauper's  blindness  wa» 
within  their  knowledge,  and  they  ought  not  to  bo  con- 
cluded, by  soch  defective  order,  from  going  mto 
evidence  in  support  of  the  merits  of  the  case 
generally. 
The  Court  of  Qoarter  Seasbns  decided   that  the 
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Girder  wu  good  on  the  faoe  of  it,  and  that  the  apps. 
wen  oonclnded  bjr  it,' and  oould  not  be  alloired  to  giTO 
taj  erideoce  on  the  merits  of  the  cue  generally. 

No  eridenae  was  tendered  invalidating  the  order  of 
iithAog.  1859. 

The  Cooit  of  Qoarter  Seasiana,  howerer,  npoa  the 
application  of  the  apps.,  reserred  a  qoestion  for  the 
eptoion  of  the  Court  of  Q.  B.  as  to  whether  the7  had 
jiiritdiction  to  add  an  entirely  new  ground  of  remoTal. 

If  the  C!oart  of  Q.  B.  should  be  of  opinion  that  the 
Court  of  Qoarter  Seaaions  bad  oo  jnnadiction,  then 
tiM  order  of  seasions  to  be  qnaahed,  otherwise  to  stand 
cmfinned. 

Pt>liud  for  the  reaps.— Under  the  11  &  12  Vict. 
e.  31,  s.  4,  the  Court  of  Quarter  Sessions  bad  power 
to  add  another  ground  of  remoTal,  and  that  court 
bring  exercised  its  discFetion  by  so  doing,  the  Court 
of  Q.  B.  has  no  power  to  review  their  decision :  {Reg. 
1.  Rafion,  30  L.  J.  239,  M.  C.)  Their  decision  is 
Hail:  (114  12  Vict.  c.  31, B.  7.) 

C.  E.  Coleridge  for  the  apps. — This  was  not  an 
SBtodment  of  the  grounds  of  removal  in  the  proper 
MM  of  that  term  ;  it  was  an  addition  of  matter 
tanrtly  new;  it  was  lilie  the  statement  of  a  new  ground 
«f  action.  Sect.  4  refers  to  amendmenta  of  groonds  of 
iMoval  or  appeal  imperfectly  or  incorrectly  set  forth, 
hit  here  there  was  no  statement  at  all  of  the  ground  of 
appeal  added. 

WlOHTMAN,  J. — Here  by  miatake  the  reaps,  omitted 
m  gionad  of  removal  in  the  atatement  of  the  grounds 
«f  nmoTal  delivered.  The  statute  enables  the  Court 
of  Qoarter  Sessiona  to  amend  the  statement  of  the 
jnxuids  of  removal,  and  the  court  does  so,  and  adds 
aiolJiar  ground  to  those  already  stated.  I  am  of 
opimon  that  they  had  power  to  do  so.  It  is  .just 
&t  allowing  an  item  to  be  added  in  a  particular  of 
'musd  in  an  action. 

CjtoMPiox,  J. — ^To  conatme  the  statute  in  the  way 
ttatasded  for  by  the  apps.  would  shut  out  nearly  aU 
aaodmenls. 

BucKBDBX,  J. — I  am  of  the  same  opinian.  .If 
^appa.  had  thought  it  necessary  they  might  have 
**bd  fur  an  adjournment,  or  for  the  costs  occasioned 
^  the  ameodmeat.  Judgment  for  iht  retp*. 


COXJBT  OF  COMUON  BENCH. 

S«9<n«l  bj  Uasikl  Tmokas  Evaxs  and  W.  Mato,  Eaqra., 
BarrUter8..at-i.aw. 

Mondof,  June  8,  1863. 
Eablb  v.  Mauqhak. 
Imdiord  and  tenant — itttropolilan  Building  Act. 
^  loot  u)ko  hat  been  compelled  to  pag  moneg  to  the 
'^dmng  owner  q/°  premitee  under  He  Metropolitan 
^iHdingAet,  18  f  19    I'te^.  e.  122,  may.  recover 
<^  tame/rom  Me  landlord  by  an  itction  at  laa. 
IWaration,  that  the  pit.  before  and  at  the  times 
aoainafter  mentioned  was  and  still  is  the  occupier  of 
<*tam  premises,  being  situate  within  the  limita  to  which 
tba  lleuopalitan  Building  Act  1853  is  applicable,  and 
adjoiiing  to  other  premises  within  the  said  limits,  and 
'■^  expensaa  were  incurred  by  the  owner  of  the 
■id  last-mentioned  premises   for  and  in  nspect  of 
*wi  executed  to  and  in  respect  to  a  party-wall  or 
*'''x*nn  by   which  the  said  several  premises  were 
■^"ateJ,    he    being  the  building    owner    and    the 
wt     b^ng     the    adjoining     owner     witltin     the 
"■"Xing  of  the  said  Act,  a  proportion  of  which  ex- 
iles was,  by 4uui  according  to  the  said  Act,  tobe 
<«nie  by  the    deft  as   such  a4J0''>>"8    owner,    and 
'^  pU.,  ss  occupier  of  the  said  firB^mentioned  pre- 
^>M,  was  obliged  to  pay  and  did  pay  to  the  said 
'"'WiBg  owner   a  certain  sum   of    money,   to    wit, 
Y^  10s    ll<i.,  as  and  for  the  said  proportion,  and 
w  things  were  dooe  by  the  pit.  and  idl  things  hap- 


pened, and  all  times  have  elapsed  necessary  to  entitle 
the  pit.  to  be  paid  by  the  deft,  the  sud  sum  of  money  ; 
yet  the  deft  hss  not  paid  the  same,  and  the  pit.  als» 
sues  the  deft  for  money  payable,  &c. 

Plea,  never  indebted,  and  demurrer. 

The  pit's  points  were :—  1 .  That  although  the  pit. 
is,  according  to  stat.  18  &  19  Vict  c.  122,  s.  97, 
entitled  to  deduct  the  expenses  psid  by  bim  for  the 
rent  payable  by  him  to  the  deft.,  there  ia  nothing  con- 
tained in  that  Act  which  prevents  the  pit  from  suing 
the  deft,  for  recovering  the  amount  of  such  expenses.  2. 
That  if  the  pit.  cannot  sue  for  recovery  of  the  money 
so  paid  by  him  for  the  deft,  and  has  no  other  remedy 
than  by  deducting  against  the  rent  as  is  accrues  due, 
the  pit  would  necessarily  be  without  the  nse  of,  or 
interest  upon,  his  money  whilst  it  was  thns  being 
repaid  by  instalments.  3.  That  by  the  6th  rule  in  the 
97tb  section  it  is  expressly  provided  that  such  expenses 
and  moneys  may  be  recovered  as  a  debt  in  due  course 
of  law. 

The  deit's  points  were : — 1.  That  the  amount 
sought  to  be  recovered  under  the  first  count  was  not 
recoverable  by  action  at  law,  having  regard  to  the  rules 
contained  in  the  97th  section  of  the  Metropolitan 
Building  Act  1855,  and  especially  the  Sth  of  those 
rules.  2.  That  the  6th  of  those  rules  was  confined  to 
eases  between  owner  and  owner,  or  between  occupier 
and  adjoining  owner.  3.  That  the  liability  for  the 
expenses  mentioned  in  the  first  eonnt  is  a  new  liability, 
the  creatnre  of  the  statute,  and  the  same  statute  gives 
a  specific  remedy. 

Heath  was  heard  in  support  of  the  demurrer. 

itetlith,  Q.  C,  contra,  was  not  called  on. 

Eble,  C.  J. — I  am  of  opinion  that  our  judgment 
should  be  for  the  pit  It  sppears  that  a  building 
owner  incurred  some  expenses  under  the  Metropolitan 
Building  Act  1855,  in  respect  of  repairs  to  premises 
adjoining  those  of  which  the  deft  was  owner  and  the 
pit.  occupier ;  and  the  question  for  ns  to  decide  is, 
whether  the  97th  section  of  the  Act  prevents  the  pit. 
from  recovering  this  money,  which  is  payable  by  the 
deft  as  adjoining  owner  ?  By  rale  6  of  that  section  it 
.is  provided,  that  "  if  default  is  mads  by  an  owner  or 
occupier  in  payment  of  any  expenses  hereby  made  pay- 
.  able  by  him  in  the  first  instance,  or  if  default  is  made 
by  any  owner  in  payment  of  any  other  expenses  or 
moneys  due  from  him  by  way  of  contribution  or  other- 
wise, in  pursuance  of  this  Act,  then,  in  addition  to  any 
other  remedies  hereby  provided,  such  expenses  and 
moneya,  if  arising  in  respect  of  any  matter  within  the 
provisions  of  the  third  part  of  this  Act,  may  be  reco- 
'  vered  as  a  debt  in  due  course  of  law."  And  I  think 
by  this  rule,  and  from  an  examination  of  other  sections 
of  this  Act,  that  it  is  quite  clear  that  the  deft,  is  liable 
in  an  action  by  the  occupier. 

WiLUAjis,  J. — I  am  of  the  same  opinion.  And  I 
•Iso  think  that  the  present  case  comes  within  the  rule 
laid  down  in  Stubbi  v.  Partoni,  referred  to  in  the  note 
to  LampUigh  v.  BraithwaUe,  1  Sm.  L.  0.  76,  where  it 
is  held  that  where  a  tenant  is  entitled  to  deduct  from 
his  landlords  rent  any  payment  which  he  may  have 
made,  if  he  neglects  to  do  so  he  may  still  recover 
the  amount  as  money  paid. 

WiLUis  and  BTI.KS,  JJ.  concurred. 

Judgment  for  pit. 

Jan.  26,  28,  and  July  6,  1863. 

Ellis  v.  The  Mayor  akd  Cobfokatioh  op 

Bbidomobth. 

Removal  of  market— Right  of  itattagi—Righle   <«>- 

purtenant — Local  Government  Act  1858,  i.  50. 
iTheplt.  duimod  a  pretcrlptive  right  at  appurtenant 
to  the  ownerehip  and  ocatpatioa  of  hie  Itouse,  which 
was  tituate  in  the  Xarket-place,  to  erect  a  etall  in 
front  of  hie  houte  on  market  days,  and  tell  joodt 
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Ellis  v.  Tbb  Matob,  &c.  op  Bridomobtk. 


[CB. 


iiereon  Aimtelf,  or  let  it  to  olhtrifor  hire.     The 
defis.,  vho  are  oanert  of  the  market  and  lordt  of 
the  manor  and  of  the  toil,  removed  the  market  to 
another  part  of  the  town  under  Ihepowert  oftect.  50 
of  the  Local  Goverumeat  Act  1858,  but  aitkoatthe 
content  of  the  pU.     In  an  action  to  recover  damages 
for  tlie  iujicTji  corned  by  inch  removal  to  the  ptt.'t 
right  of  ttallage: 
Held,  tttat  the  enjoyment  of  the  stall  by  the  pit.  or  his 
licensee  was  suj/idenil;/  connected  with  the  enjoyment 
of  his  house  lo  satisfy  the  rule  of  law  that  no  right 
can  be  annexed  to  a  house  or  land  which  is  un- 
connected with  the  enjoyment  or  occupation  thereof; 
and  that,  whether  ^he  right  of  the  pit.  had  its  origin 
in  a  giant  from  the  owners  of  the  market,  or  in  a 
eoudilion  contained  in  the  grant  by  the  Crown  of 
the  franchise,  the  removal  of  the  market  was  an  u»- 
lawful  interference  with  a  right  enjoyed  by  the  pit., 
and  he  could,  therefore,  maintain  this  action. 
Tliis  WM  a  special  case,  stated  by  an  arbitrator  for 
.  the  opiaiou  of  the  court     The  cause  was  tried  at  the 
Shropshire  spring  assizes   1862,  when  a   rerdict  was 
entered  by  consent  for  the  pit.  subject  to  a   special 
case,  the  court  to  draw  the  iuferences  of  fact,  &c. 

The  case  found  that  th«  town  of  Bridgnorth  was 
and  is  an  ancient  borough  and  market-town  ;  that  the 
corporation  are  lords  of  the  manor  of  Bridgnorth 
(which  includes  the  borough)  and  subject  to  any  righta 
which  may  be  found  to  be  in  the  pit.  are  lords  and 
owners  of  the  markets  aud  of  the  soil  of  the  streets, 
including  High-street;  that  from  time  immemorial, 
nntU  ihe  year  1838,  a  market  for  the  sale  of  bones, 
cattle,  sheep,  pigs,  corn,  and  all  kinda  of  provisions 
and  merchaadise,  has  been  held  weekly  on  Saturdays 
m  the  High-street.  In  the  year  1650  the  corporation 
erected  a  market-haU  in  the  High-street,  over  which 
and  the  standings  in  it  they  have  ever  since  exercised 
the  entire  and  sole  contr«L  The  market  continued  to 
be  so  held  Ull  the  year  1838,  when  the  corporation 
removed  the  pig  and  cattle  market.  They  formerly 
took  tolls  in  kind  of  com,  grain,  fruit,  nuts,  and  other 
hke  produce,  but  the  taking  of  these  tolls  was  sus- 
pended m  1817,  and  they  have  never  since  been 
collected.  The  pit.  is  owner  and  occnpier  of  >i  house 
in  High-street,  and  the  owners  and  occupien  of  h'ls 
house  and  several  other  houses  in  High-street  have 
from  Ume  immemorial  erected  on  market  days  wooden 
moveable  stalls  or  standings  opposite  their  respective 
houses,  and  have  either  used  those  sulls  themselves 
for  the  sale  of  goods  and  merchandise,  or  let  them  to 
others,  and  uo  tolls  were  ever  taken  for  goods  sold 
«t  these  stalU.  That  the  pit.  let  hU  stall  for  13/. 
a-year;  that  the  u»er  was  as  of  right;  and  that  the 
pit.  has  never  nsed  such  stall  for  the  sale  of  his  own 
goods.  That  the  stalb  occupy  part  of  the  highway,, 
and  to  that  extent  obstruct  the  passage  of  the  public ; 
that  the  corporation  have  never  interfered  with  these 
ngbto  of  stallage ;  that  in  the  year  1854  a  joint-stock 
company  was  formed  for  the  purpose  of  erecting  and 
did  erect  new  market  buildings  in  Bridgnorth  out  of 
High-street,  but  within  twenty  yards  ol  it  and  150 
yard*  of  the  plt-'s  house;  that  this  market  was 
opened  in  the  year  1856,  and  afterwaids  closed  in 
consequence  of  the  failure  of  the  speculation. 

That  the  Local  Government  Act  1858  (21  &  22 
Vlot-  c.  98)  look  effect  on,  and  has  been  in  force  since 
the  1st  Sept,  1858  in  the  borough  of  Bridgnorth,  which 
IS  a  corporate  district  Sect  60  gives  power  to 
the  local  board  to  provide  a  market-place,  and 
construct  a  market-bouse  and  other  conveniences 
for  holding  markets.  ...  To  purchase  or 
take  on  lease  land,  and  public  or  private  rights 
in  markets  and  toUa  for  aay  of  the  foregoing 
purposes.  To  uke  stallage,  rents  and  tolls  in 
respect  of  the  use,  by  any  person,  of  such  market- 
house  ;   but  uo  market    or  slaughterhouse    shall  be 


established  ic  pursuance  of  this  section  so  as  to  it)- 
terfere  with  any  rights,  powers,  or  privileges  eojojwi 
within  the  district  by  any  person,  chartored  jinnt-^wk, 
or  incorporated  company,  without  his  or  their  consesL 

On  the  Uth  Dec.  1860  the  local  board  hired  the 
new  market-house  of  the  company  on  a  lease  (subject 
to  a  mortgage  by  the  said  company  to  one  John  Hesiy 
Cooper,  of  Bridgnorth)  for  a  term  of  twenty-one  yein. 
That  the  legal  estate  in  the  Newmarket-bidldiags  wts 
and  is  vested  in  the  said  J.  H.  Cooper.  Tint  ibe 
defts.  prepared  and  issued  a  table  of  tolls  to  be  takn 
in  the  new  market,  and  the  same  waa  approved  by  one 
of  Her  Majesty's  principal  Secretaries  of  State. 

Pursuant  to  resolutions  of  the  local  board,  the 
town  council  and  local  boarx),  on  the  8th  Feb.  18S1, 
issued  a  notice  that  they  had  provided  a  covered 
market-place  in  the  said  borough  for  the  parpoet 
of  holding  the  market  heretofore  held  in  Hi^ 
street,  which  was  duly  certified  by  two  JDstiees 
of  the  peace,  and  would  be  opened,  and  the  old 
market  would  be  removed,  and  held  there  on  the 
23rd  Feb.,  and  every  snooeeding  Saturday,  bat  w  is 
not  to  interfere  with  any  righu,  powers,  or  pririlegts 
within  the  said  borough,  which,  under  the  SOth 
section  of  the  Local  Government  Act  1858,  ought  sot 
to  be  interfered  with,  and  that  afier  such  openiog  ssy 
person  other  than  a  licensed  hawker  or  any  penoa  en- 
titled to  such  rights  and  privileges,  who  should  sell  ia  the 
old  market  would  be  liable  to  a  penalty  not  exeead- 
ing  iOs.  And  further,  that  although  it  was  not  then 
intonded  to  prevent  the  occupiers  of  bouses  in  the 
High-stieet,  who  had  been  in  the  habit  of  ereotng  oa 
market  days  sUndings  opposite  their  houses,  tno 
erecting  the  same  for  the  display  and  sale  oif  their 
own  goods,  other  penons  could  not  be  allowed  to  dis- 
play or  sell  their  goods  in  such  standings.  They  then 
opened  the  new  market,  and  have  continued  it  fno 
that  time,  taking  tolls  and  rent  of  persons  using  it. 
The  defts.  in  no  way  intorfered  with  the  pit's  stalls, 
except  as  hereinbefore  appears,  but  the  effect  of 
opening  the  new  market  was  to  withdraw  from  the 
old  one  many  of  the  public  who  would  otherwise  bsvt 
attended  it.  The  pit.  never  gave  his  consent  to  the 
establishment  of  the  new  market,  nor  haa  he  received 
any  compensation  from  the  local  board. 

The  question  for  the  opinion  of  ihe  court  is,  whethff 
the  pit.  has,  under  the  drcumstances  above  stated,  a  rijht 
to  maintiun  this  action  against  the  defts.  in  respect  of 
any  one  or  more,  and  which,  of  the  counts  in  ilu 
declaration  subject  to  amendment  as  afoiesaid. 

UuddUston,  Q.  C.  {Gray  with  him)  for  the  pit— 
The  pit  says,  "  Here  is  a  market,  and  in  that  market  1 
had  a  certain  privilege  of  erecting  a  stall  and  letfioj 
that  stall  to  other  persons,  and  yon  the  defts.  bars 
disturbed  me  in  that  right  or  easement"  This  is  a 
action  by  a  person  who  has  a  prescriptive  right  derived 
from  the  owners  of  the  soil,  and  the  owners  of  the 
sail,  have  wrongfully  removed  the  market  We  say  »» 
have  a  right  first  at  common  law  and  then  by  statate. 
[Ekle,  C.  J.— If  the  statute  granting  the  market  was 
produceable  it  would  show  the  limit*  within  which  you 
might  hold  the  market;  but  if  no  charter  is  pro- 
duceable the  market  being  always  held  in  one  pba 
would  be  evidence  that  yon  could  not  hold  it  ebt- 
wherc] 

JJixon  T.  Robinson,  3  Hod.  108 ; 
Curwen  v.  Salteld,  3  East,  538. 
The  grantor  of  a  market  cannot  change  it  unless  tk* 
public  are  as  well  provided  for  in  the  new  one  as  in  the 
old  one;  nor  can  he  chaog«  it  to  a  place  Mt 
on  his  own  soil ;  (/8er  v.  Surbey,  7  Ad.  &  E.  9i) 
[Ekle,  C.  J. — Does  it  not  follow  from  that  ease  that 
your  client  has  a  right  to  keep  his  stall  when  it  «*•?] 
That  is  not  disputed,  but  when  the  market  i»  remend 
the  advantage  of  that  is  nil.  I  say,  first,  you  have 
removed  the  market  to  a  place  not  on  your  owa  soil. 
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Eixu  V.  The  Hatob,  &c.  of  Bbidohobth. 


[C.  B. 


tod  Iterefon  the  remoTnl  ia  bad  ;  and,  aecondl;,  the 

piUie  hare  not  the  same   adrantagea   in  the  new 

luifat  aa  in  the  old  one,  as  in  the   new  one  the7 

han  to  pay  tell,  while  the  old  one  was  aabstantially 

toU-fm,   aid   therefore    the    removal    is    bad   for 

tlut  reason:  (Cwvat  T.  SatbM.)     The  case  finds 

that   the  corporation  are  lessees  of  the   mortgagor, 

sad   that     the    legal    estate     waa    and     is    vested 

m  Cooper,  the  mortgagee ;  they  have  no  right  at  oom- 

noo  Uv  to  remove  the  market  to  «  place  where  thev 

hat  vdj  an  equitable  interest  in  the  soil.     Then  they 

nj  thejr   have   power    to    remove    by    the    Local 

GoTenment   Act    1856    (SI    &    22  Vict,  c  98). 

[Bs  real  the   50th  aeetion  aa  set  out  in  the  case.] 

Hen,  on  the  finding  of  the  case,  is  a  right  and  privilege 

enjoyed  by  the  pit.,  vis.  to  erect  a  aull  and  let  it  out 

to  ethen.    This  is  a  real  and  solid  privilege :  {Rote  v. 

Gtmo  and  moHer,  5  Man.  &  G.  6 1 3.)     [Erlk,  C.  J. 

—If  yon  obstmct  a  highway  and  private  injury  results, 

ai  action  lies.    A  navigable  river  is  a  highway.] 

Tee;  but  in  that  case  it  was  found  that  it  did  not 

OMMsarily  obstroct  the  highway.    Here  the  pit  is 

fomd  to  have  had  a  substantial  and  solid  interest  in 

tks  market    [Eblk,  C.  J.— The  whole  of  the  public 

U  aright  to  go  to  thia  market  before  it  wag  removed 

sad  sell  their  goods  there.    The  pit  bad  only  a  greater 

light]    The  pit  bad  a  direct  interest  in  the  market 

In  the  case  of  the  Bumga-furd  Market  Company,  2 

Sing.  N.  C.  281,  the  public  did  not  complain,  but  the 

plt.,6om  wboee  shop   the  public  were   kept  away. 

[Wuus,  J. — It  ia  like  a  grant  of  salmou  fishery 

"itioQt  a  grant  of  the  soil.    Then  the  owner  of  the 

el  drains  the  water  off.    Would  that  be  actionable  7] 

•bis  is  a  very  pecnliar  privilege,  by  which  the  owners 

«  Aouet  have  a  right  to  erect  a  stall  in  the  highway 

•ad  impede  the  passage  of  the  public,  and  take  rent 

wUch  would  otherwise  betong  to  the  owners  of  the 

asAet    [WnxiAMS,  J.— Is  there  any  case    of  an 

J^  for  removing  a  market?]     I  oannol  find  any. 

[WiLUAMS,  J. — You  might  say  it  is  not  so  much  an 

KtieaforiemaTing  a  market  as  for  setting  np  s  rival 

»"kst]    There  is  a  case  of  Dent  T.  Oliver,  Cro.  Jac 

la  i  and  fj/eon  v.  SmitA,  9  Ad.  &  E.  406,  where 

«•  right  to  erect   a  atall  in  a  market  was  held  an 

sniwer  to  an  action  of  trespass.     This  is  a  right  which 

m  been  exercised   from  time  immemorial  with  the 

oowledge  of  the  corporation  and  against  their  interest, 

wd  most  be  taken  to  have  been  granted  by  the  owners 

"the  market 

PUpean,  Q.  C.  (.Doademdl  with  him)  for  the  defts. 
~Ihe  pit  says  tfau  right  of  silling  goods  and  having 
*  lall  erected  ia  a  right  appurtenant  to  his  bouse.  I 
MsH  iobmit  that  thia  is  not  a  right  in  point  of  law. 
«•  we  say,  firat,  that  the  market  has  been  rightfully 
"■•ved  i  secondly,  that  the  pit  is  a  party  who  cannot 
^  for  the  removal  of  the  market;  be  merely  has  a 
ngbt  as  sgainst  the  owner  of  the  soil,  and  no  franchise 
o  the  market  [Wiujb,  J.— Franchise  to  sell  in  the 
?»A«t]  That  arises  from  bis  right  to  a  stall. 
[WuiEs,  J.— Bight  to  sell  without  paying  tolls  could 
•wy  come  from  the  owner  of  the  market]  There 
f"«  was  any  toll  for  meat,  butter,  &c.  which  was  sold 
»»;  it  wsa  only  for  vegeuble  products.  Thirdly,  if 
•Ml  sn  sction,  oonld  be  framed  at  all,  it  could  only  be 
fw  some  special  damage  sustained  by  the  pit  There 
»« allegation  in  the  declaration  that  be  let  this  stall, 
™  no  arennent  that  he  has  lost  the  rent  or  that  the 
*»11  lets  for  leas  than  it  did.  The  pit  never  sold  his 
°*>  goods  there.  If  I  esUblisb  that  there  was  a  good 
J^wsl,  the  ground  of  the  pit's  claim  fails.  The  pit 
Md  no  right  which  prevented  the  local  board  acting 
™d«t  the  50th  section  of  the  Local  Government  Act 
18S8  (21  &  22  Vict  c  98).  The  local  board  gave 
""•fs  by  which  they  assumed  to  act  under  that 
"••'•n  aa  wdt  as  under  their  common  law  right  to 
"""-'  as  Ionia  of  the  market    The  lord  of  a  market 


has  a  right  to  remove  unless  there  are  some  limits 
within  which  the  market  is  to  be  held : 

Bex  T.  CotterUl,  1  B.  &  AI.  67  ; 

D»  BtOxen  and  Wife  v.  L%<f,  5  Ad.  &  E. 
456. 
[WiLUAHS,  J. — ^That  is  a  curious  case,  as  it  appears 
that  the  lord  of  the  market  had  from  lime  immemo- 
rial held  the  market  on  Lloyd's  land,  and  thererore  it 
seems  opposed  to  the  proposition  of  Mr.  Hnddleaton, 
that  the  lord  cannot  hold  the  market  off  hie  own  soil. 
I  think  that  what  Littledale,  J.  meant  in  Sex  v. 
Starkxy,  7  Ad.  &  £.  95,  was,  that  (be  lord  must  have 
the  control  of  the  soil  at  the  time.]  I  submit,  then, 
that  there  is  nothing  to  prevent  a  common  law  re- 
moval of  the  market,  and  that  the  opinion  of  Little- 
dale,  J.  has  been  wrongly  stated :  Lockwood  t.  Wood, 
6  Q.  B.  31;  see  pp.  46,  47,  where  the  court  recog- 
nised the  principle  that  the  lord  having  a  right  to  re- 
move, might  bold  the  market  on  the  soil  of  any  per- 
son if  be  bad  his  permission.  The  only  difficulty,  then, 
that  I  should  have  to  contend  with  in  establishing  the 
common  law  right  to  remove  would  be  the  impoaition 
of  tolls,  which  I  apprehend  would,  on  the  authority  of 
Rex  V.  Star  key,  7  Ad.  &  E.  95,  vitiate  the  removal: 
(,f\/ton  V.  ^iiiiA,  9  Ad.  &  E.  406.)  The  lord  of  s 
market  granting  s  right  to  erect  a  stall  does  not  loss 
his  right  to  remove.  If  he  removes  he  does  not  destroy 
his  grant ;  all  be  granta  ia,  that  when  be  holds  s 
market  in  that  place,  the  grantee  shall  have  a  stall ;  hs 
does  not  say  that  he  will  hold  his  market  there  for 
ever,  ia  order  that  the  grantee  may  have  the  benefit  of 
bis  stall :  (^ifagor  of  ttortkamplon  v.  Ward,  1  Wilson, 
107,  where  the  whole  question  of  stalls  is  gone  into.) 
It  seems  clear,  then,  that  if  this  bad  been  agood  common 
law  removal  the  pit  could  have  no  right  of  action  t 
and  here  the  case  of  Fyon  v.  SmUk,  9  Ad.  &  E.  406, 
is  important  I  now  come  to  the  statute.  [He  read 
the  SOth  section.]  That  must  mean  some  legal  ease- 
ment or  privilege  which  would  have  been  interfered 
with  if  this  Act  bad  not  been  passed;  but  if 
I  can  show  that  be  had  no  rights  as  againat  the  lord,  if 
there  had  been  s  good  common  law  removal,  he  can 
have  none  under  this  statute.  There  is  nothing,  then, 
to  prevent  the  local  board  acting  under  this  statute,  and 
imposing  tolls,  unless  the  pit  have  such  a  right  aa  I 
have  referred  to.  I  submit,  then,  that  the  lord  had  a 
right  to  remove  the  market,  and  that  it  was  properly 
removed.  I  now  come  to  my  second  proposition,  that 
the  pit  had  no  franchise  or  interest  in  the  market 
qvA  market  Suppose  the  old  market  had  remained, 
and  some  stranger  had  established  a  market  in  this 
new  market-house,  could  the  pit  sue  the  stranger  ? 
The  lord  might,  perhaps,  but  the  pit.  could  not  The 
pit.  has  simply  the  right  of  others  to  come  to  the 
market  to  seU,  only  he  has  a  right  to  sell  on  a  stall, 
while  others  must  sell  out  of  baakets.  [Williams, 
J. — If  you  can  aasome  that  the  owner  of  the  market 
covenanted  with  the  owners  of  the  houses  that  they 
should  have  the  stalls  and  then  took  away  the  market, 
it  would  be  derogating  from  his  grant  It  is  like  % 
person  granting  estovers,  and  then  cutting  down  the 
wood.]  The  pit  had  no  exemption  from  tolls,  and  it 
does  not  appear  that  anything  more  was  granted  than 
a  right  to  put  np  s  atalL  He  has  no  interest  in  tho 
market  itself.  If  there  bad  been  no  good  removal, 
even  then  the  pit.  has  no  right  of  action.  The  pit. 
has  no  auch  right  as  he  alleges  in  his  declaration,  nor 
can  he  have  such  right  in  point  of  law.  The  right  is 
very  peculiar — a  right  appurtenant  to  his  house  to  have 
a  stall,  and  let  that  stall  to  others.  The  nser  of  the  pit 
is  only  to  have  the  stall  and  let  it  out  to  others;  there 
ia  no  evidence  that  he  ever  sold  his  own  goods  there. 
The  grant  to  be  assumed  is  this,  as  stated  in 
the  dedaration — a  right  to  have  the  stall  for 
lbs  sale  of  other  persons'  goods,  and  that  is 
an  entire  grant ;    now  can  there  be  such  a  grant 
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-apportenant  to  liia  hotue?  [Willes,  J. — I  go  b; 
steps ;  coald  be  have  a  right  apportenaat  to  bis  hoDse 
to  sell  his  own  goods?]  I  shoold  apprehend  that  he 
eonld,  to  sell  snob  goods  as  were  sold  in  hia  boose  ; 
t>iit  witboat  admitting  that.  [Erlk,  C.J. — Gould  he 
bare  a  right  to  a  bench  outside  bis  shop  for  costomers 
to  sit  on,  which  woald  be  an  obstruction  to  the  high- 
waj  ?]  I  should  apprehend  that  that  could  not  be 
the  subject  of  a  grant.  A  privili^ge  could  not  be  the 
subject  of  a  grant  which  was  unconnected  with  the 
enjoyment  of  his  bouse:  (2  Bl.  Com.  Slst  ed.  265.) 
Could  the  owner  of  land  grant  a  right  of  way  to  a 
{lerson'-s  house  to  get  water  and  sell  it  to  all  the 
world?  If  I  hare  a  spring  I  could  grant  him  a  pipe 
to  bsTS  -water  in  his  house  as  appurtenant  to  bis  house, 
but  not  to  sell  iu  I  could  grant  it  to  liim  and  his 
Iieirs,  but  not  as  appurtenant  to  land  :  {Ackroyd  y. 
Smith  and  anolher,  10  C.  B.1 64.)  The  marginal  note 
to  that  case  expresses  concisely  my  argument.  Then 
if  I  grant  yon  a  right  of  way  for  your  neighbour  to 
use  it  would  be  bad  for  excess,  and  what  is  the  differ- 
ence between  that  and  the  grant  of  a  stall  for  your 
neighbour  to  sell  on  ?  Then  there  can  be  no  grant  ot 
common  as  annexed  to  Und,  to  torn  other  people's 
cattle  on  ;  that  was  discussed  in  Jones  t.  Jiichard 
md  others,  6  Ad.  &  E.  530 ;  1  Wms.  Saund.  6th 
-ed.  346.  This  is  a  right  to  relet  this  stall  to  any 
person  in  this  land ;  the  nser  of  the  sull  is  a  user  of 
the  grantor's  land,  and  be  cannot  grant  land,  as  ap- 
pnrtenant  to  a  bouse,  for  the  use  of  any  person  in  the 
world.  Again,  the  grant  is  void  for  uncertainty;  the 
claim  in  the  declaration  is  to  bare  a  stall,  the  evidence 
is .  to  have  several  stalls : 

Clm/ton  T.  Corby,  5  Q.  B.  415. 
BuddUaon,  Q.C.  in  reply. — Whatever  rights  the 
lord  had  over  the  whole  market,  the  pit.  had  over  that 
part  of  it  on  which  he  had  a  right  to  place  a  sull.  If 
a  person  wrongfully  establishes  a  market  near  an 
existing  market  an  action  lies : 

Yard  r.  Ford,  I  Mod.  69;  2  Wms.  Sannd.  171 ; 

2  BolL  Abr.  140,  tit.  "Nusanoe." 
And  as  to  the  incongmi^  : 

1  Co.  Lit.  207,  n.  17 ; 

Co.  Lit.  (Coventij)  c  11,  s.  184. 

Cur.  adv.  vult. 
Julif  6. — Williams,  J.  now  delivered  the  judgment 
of  the  oonrt. — We  are  of  opinion  that  our  judgment 
ought  to  be  for  the  pit.  He  claims  the  right  of 
placing  a  sUU  for  the  sale  of  goods  by  himself  or  his 
licensees  on  market  days  in  front  of  bis  shop  in  a 
market  held  in  the  High -street  of  the  borough  of 
Bridgnorth  as  appnrtenant  to  his  house  sitnate  in  that 
street,  and  his  complaint  is  that  he  has  been  dis- 
torbed  in  the  enjoyment  of  this  right  by  the  defts. 
holding  on  market  days  another  market  near  the 
market  in  which  the  right  is  eluraed  by  the  pit.  The 
facts  are,  that  from  time  immemorial  till  lately  a 
weekly  market  has  been  held  in  the  High-street  of 
Bridgnorth.  The  market  belongs  to  the  corporation 
of  Bridgnorth,  who  are  also  lords  of  the  manor  in 
which  the  borough  is  sitnate.  The  pit.  is  the  owner 
«nd  occupier  of  a  house  in  the  High-street,  and  be  and 
the  previous  and  owners  and  occupiers  of  this  house  as 
well  as  several  other  occupiers  of  houses  in  High-street 
liave  from  time  immemorial  erected  on  market  days 
Stalls  opposite  their  respective  bouses,  and  have 
exposed  thereon  goods  for  sale  in  the  market,  or  let  the 
stalls  for  hire  to  others  who  have  done  so ;  and  no  pay- 
ment has  ever  been  made  or  claimed  by  the  corporation 
for  sUllage  or  for  tolls  of  things  sold  at  such  sUlls, 
though  they  took  tolls  of  similar  produce  exposed  in  the 
market  elsewhere.  The  defts.  have  moved  the  market  to 
another  place  within  the  town  at  some  small  distance  from 
the  High-street,  which  would  bo  necessarily  injurious  to 
the  old  market,  if  it  was  continued,  and  to  the  right 
«lumed  by  the  pit.  therein.    But  the  demand  for  com- 


pensation in  respect  of  this  alleged  injury  is  teditei, 
first,  on  the  ground  that  the  moving  of  the  market  was 
ja8ti6able  under  the  Public  Health  Act  1848,  and  tbe 
Local  Government  Act  1858 ;  secondly,  that  there  is 
no  legal  foundation  for  any  right  of  the  pit.  which  is 
interfered  with  by  the  removal  of  the  market  from 
the  High-street  to  its  new  site,  and  no  cause  of  action 
in  respect  of  such  removal.     It  appears  to  us  that, 
inasmuch  as  the  power  as  to  providing  market  places 
conferred  on  the  local  board  by  sect.  50  of  tbe  Local 
Government  Act   1858  is  expressly  qualified  by  the 
provision  that  no  market  shall  be  established  so  as  to 
interfere  with  any  rights  enjoyed  by  any  person  with- 
out his  content,  tbe  two  questions  raised  on  the  part  of 
the  deft,  may  be  narrowed  to  the  single  one  whetber 
the  pit.  has  shown  that  tbe  removal  of  tbe  market  wu 
an  unlawful  interference  with  any  right  then  enjoyed 
by  bim.     No  authority  iu  any  way  referring  to  such  a 
right  was    cited    by    oooumI    on    the  argument  of 
this   caae,    nor   has   tbe    court    been    able   to  &- 
cover    any.     It    is  necessary,    therefore,  to    eonnder 
on  principle  whether  such  a   right   is   maintainable. 
On    tbe   part   of    the    pit.  the    argument   rests   oa 
the  long-established  rule  as  mentioned  by  Lord  Hobtrt 
in  Slade  v.  Drake,  Hob.  297,  that  "  antiquity  of  time 
fortifies  all  titles  and  supposeth  the  best  begianiog  the 
law  can  give  them."    And  it  is  argued  that  the 
immemorial  enjoyment  in  the  present  case  may  weD 
have  had  a  legal  origin,  on  the  supposition  either  that 
at  some  former  perioid  the  then  owners  of  the  market 
granted  to  the  respective  owners  of  tbe  houses  abutting 
on  the  High-street  and  their  heirs,  as  a  right  annexed 
to  their  estate  iu  the  houses,  that  tbe  occupiers  thereof 
might  on  market  days  respectively  erect  stalls  in  tbe 
Market-street  opposite  their  bouses,  for  the  exposure  of 
goods  free  of  all  toll  and  stallage ;  or  that  the  origioil 
grant  of  the  franchise  from  the  Crown  to  the  corpo- 
ration was  expressed  to  be  on  the  terms  or  condition 
that  the  owners  of  these  houses   should   enjoy  that 
right.     We  think  these  arguments  are  well  founded, 
and  ought  to  prevail.     This  right  was  probably  con- 
ferred iu  consideration  that  the  holding  of  the  market 
must  necessarily  diminish  on  market  days  the  trade  and 
custom  of  tbe  shops  kept  in  such  houses,  and  tbe  shop- 
keepers were  thetefora  privileged  to  advance,  as  it  were, 
their  shops  into  the  market  itself  by  having  stalls  in 
tbe  street  oommensnrate  with  the  fronts  of  tbeir  bonaei, 
and  in  this  point  of  user  the  enjoyment  of  tbe  stalls  by 
them    and    those  licensed    by  them   appears  to  us 
sufficiently    connected   with    the    enjoylnent   of  the 
houses    to    satisfy    tbe    unquestionable    rule    of  law 
which  was  acted   npon  by  this  court  iu  the  case  <£ 
AciroDdv.  Smith  uii  Baileg  r.  Slephtns,  12  C.  B., 
N.  S.,  91 ;  6  L.  T.  Sep.  N.  S.  356,  tbat  no  right  can 
be  annexed  to  a  house  oo  land  which  is  onconnected 
with  the  enjoyment  or  ooonpation  thereof.    On  the 
part  of  the  defts.,  besides  denying  that  any  sncb  right 
could  hare  a  legal  existence,  it  was  urged  that  eves  if 
the  right  existed  in  respect  of  erecting  sach  stalls  in 
the  High-street  as  long  as  the  market  was  held  there, 
yet  that   they,   as   owners    of    tbe    market,    might 
legally  remove    it    to    any  new     place    within    the 
manor,  and  that  in  respect  of  such  new  sits  the  right 
was    annihilated.      Tbe  cases  of   Curtoen  t.  SaOodd, 
R.   T.   CoUerill,  and    De  RiUten  v.   Lloyd  oertunly 
justify  tbe  propoeidon  that  if  nothing  farther  appeared 
in  the    case    the    presnmption    would    be,  that    the 
original  grant  from  the  Crown  was  for  the  holding  of 
the  market  at  any  convenient  place  in  the  manor,  and 
that  accordingly  the  owners  of  the  franchise  in  the 
present  case  might  change  tbe  site  of  it,  as  they  have 
in  fact  done.    Bnt  tbe  answer  to  this  argument  is, 
that  if  the  right  of  tbe  pit.  bad  its  origin  as  sug- 
gested iu  a  grant  from  tbe  owners  of  the  market,  their 
successors  cannot  be  allowed  to  derogate  fma  that 
grant  by  ohan^ng  tbe  site  of  tbe  market-place ;  or  if 
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the  right  tud  its  origin,  u  farther  snppoaad,  in  a  ooD- 
ditioa  contained  in  the  grant  by  the  Crown  of  the 
bandiise,  the  terms  of  that  condiUoa  would,  in 
effect,  amoaot  to  a  grant  of  a  market  to  be  held  in  the 
Hjgh-itraet,  and  in  no  other  place,  and  eonsequeatl; 
the  nmoral  of  it  by  the  defts.  to  the  new  site  would 
be  illegal.  If  this  b«  >o,  then,  according  to  the  case 
ef  R,  T.  Slariej/,  the  High-street  onntinnss  to  be,  in 
point  of  law,  the  site  of  the  market,  and  the  pit.  may 
auintaia  this  action  for  setting  np  a  new  market  to 
the  ujaiy  of  his  right  in  the  ancient  market.  Oar 
jadgment  for  these  reasons  most  be  for  the  pit. 


ExcHsatnsB  chakbeb. 

Beported  by  T.  W.  SAraonw,  Ijq.,  BarrliterHit-Law. 

EBBOR  FBOM  THE  QUEUt's  BKSCH. 

(Belbre  Eble,  C.  J.,  Pou;xx}k,  C.  B.,  Wiluams,  J., 
BsAJiWBix,  B.,  WiiXES,  J.  and  Chas.ikij,  B.) 
Gat  v.  Hathcws. 
CtHt—Afptal — Poor-rate— 3foeh  of  mfaremg  r»- 
ctetrf  o/eottt—n  f  12  Viet.  e.  43,  *.  5—18  *  13 
n*.  e.  45,  t.  27. 
Win,  ipon  an  apptal  to  the  guarttr  teinoiu  agaiiut 
«  poor-rale,  the  eowrt,  tmder  the  protitioiu  of 
-a.  i  of  the  12  4  IS  Viet.  c.  45,  direcU  the 
frnif  agamtt  ukom  it  ii  decided  to  pag  to  the  other 
partg  Ue  cost*,  tueh  coeli  are  to  be  recocered  in  the 
mamerpoiiHed  out  iy  sect  27  of  the  11  if  12  Vict. 
e.  43,  and  an  order  of  quarter  tettiotu  directing 
—ch  eoelt  to  be  paid  to  the  clerk  of  the  peace, 
to  be  ig  him  paid  over  to  the  party  entH/ed  to 
them,  it  good. 

This  was  a  writ  of  error  from  the  decision  of  the 
Conrt  of  Q.B.  upon  a  demurrer  to  the  replications  to 
tl»  third  and  fourth  pleas. 

The  dedamtion  stated  that  the  pit.  ined  tb*  deft, 
fcr  that  the  deft,  on  certain  land  in  the  occnpatioo  of 
tbe  pit.  in  the  parish  of  Wliitepariah,  in  the  county  of 
Wats,  caUed  Brickwortli  Farm  and  Whelpley  Farm, 
took  the  goods  of  the  pit.,  that  is  to  say,  six  wheat 
«k^  two  barley  ricks,  two  oat  ricks  and  one  bean 
rick,  and  nnjostly  detained  the  same  against  sureties 
•ad  pledges  until,  &c.,  whereby  the  pit.  has  sustained 
umsgea,  and  claims  lOOi. 

The  3rd  plf  a  stated,  that  at  the  general  quarter 
""ions  of  the  peace,  held  at  DeTixes,  in  and  for  the 
eonMy  of  Wilts,  on  Tuesday,  Jan.  I,  in  the  24th  Vict., 
«w  ordered  as  follows :—"  Wilubire,  to  wit. 
Jfoereas,  at  the  General  Quarter  Sessions  of  the  peace, 
Wd  at  Warminster,  in  and  for  the  said  connty  of 
Wilts,  on  Tuesday  tlie  3rd  July  last,  Alfrnl  Gay 
«ot«ed  bis  appeal  against  a  rate  or  assessment,  made 
w  the  relief  of  the  poor  of  the  parish  of  Whiteparish, 
o  the  said  county  of  WUts,  dated  the  21st  May  then 
wpast,  and  allowed  the  22nd  day  of  the  same  month 
*faay,  tha  bearing  and  determination  of  which  said 
'Real  was  adjourned  to  the  then  next  sessions,  at 
■bieh  kst-mentioned,  held  at  Mariboroagh,  in  and  for 
to*  Hid  connty,  on  Tuesday,  the  16th  Oct.  now  last 
P**,  on  hearing  conn;  el  on  both  sides,  and  by  consent 
«lhe  said  app.  and  resp.,  the  conrt  did  further  adjourn 
<«  hearing  and  determination  of  the  said  appeal  unto 
the  then  next  and  now  present  quarter  sessions;  and 
2J*«  like  consent  did  order  that  it  bo  referred  to  Mr. 
ylSMm  Thomas  Buckland,  of  Windsor,  in  the  oou-ity 
r  Berics,  laud  surveyor,  to  surrey  the  sereral  properties 
•a  Rspect  to  which  the  app.  and  the  sereral  resps.  were 
"^Wctirely  rated,  and  to  report  to  the  then  next  and 
''•w  pnsent  sessions  the  proper  rateable  value  at  which 
app.  and  the  said  resps.  should  be  respectifely 
ftti  acoordiog  to  law,  and  relatively  towards  each 
°ther  and  the  general  assessment  in  the  said  parish ; 
*ad  tbe  said  MUt  of  quarter  sessions  should  there- 


upon make  such  order  in  the  premises  as  it  should 
deem  fit,  and  should  thereupon  award  and  apportieo 
such  costs  and  expenses  to  either  party  or  parties- 
respectively  as,  having  regard  to  the  aevenl  grounds  of 
appeal,  and  such  order  so  to  be  then  made  therenpoa ' 
as  aforesaid,  should  seem  fair  and  just.  And  whereas 
the  sud  William  Thomas  Buckland  accepted  such 
reference  and,  in  pursuance  of  such  agreement  and 
order,  made  such  survey  and  valuation,  and  ascertained 
the  proper  rateable  value  of  the  several  properties  in 
respect  of  which  the  said  app.  and  also  the  several 
resps.  ought  to  be  respectively  rated  according  to  law, . 
and  relatively  towards  each  other,  to  the  best  of  bis 
knowledge  and  judgment,  and  reported  the  same  to 
this  conrt  upon  oath.  Now,  this  court  having  heard  the 
said  William  Thomas  Buckland,  and  duly  considered  th» 
said  report,  doth  approve  of  and  confirm  the  same,  and 
doth  find,  adjudge  and  determina  that  the  sud  npf.. 
bad  uo  gronnda  for  appeal  against  the  said  rate  or 
assessment,  inasmuch  as  according  to  the  said  report 
the  proper  rateable  value  of  the  property  in  tespeot  of 
whidi  the  said  app.  is  rated  therein,  is  rated  at  a  lower 
sum  than  the  same  ought  to  have  been  rated,  and 
that  the  proper  rateable  valne  of  the  several  properties 
in  respect  of  which  the  several  resps.  are  respectiveljt. 
rated  therein,  are  rated  at  higher  sums  than  the  aame- 
ought  to  have  been  rated  according  to  law,  and  io 
relative  proportions  to  each  other,  and  doth  therefore 
order  and  direct  that  the  said  assessment  he  amended 
according  to  the  report  of  the  said  William  Thomas- 
Buckland,  and  doth  award  and  order  the  sum  of 
HI.  rSs,  id.  to  the  said  resps.  for  their  costs  in  and 
about  the  said  appeal,  and  the  further  sum  of  98/.  10a>y. 
by  them  paid  to  the  said  William  Thomas  Buckland 
for  his  costs  and  charges  in  making  snch  valuation  and 
report  and  attendances  thereon.  And  this  court  dotb 
further  order  and  direct  that  the  said  app.  Alfred 
Gay  do  pay  the  said  sum  of  2W.  15i.  2<f.  and  9SL  10s. 
for  costs  to  the  clerk  of  the  peace  ef  this  court,  to  ba- 
by him  paid  over  to  the  parties  entitled  to  the  samw 
within  three  weeks  after  service  of  this  order  or  a 
copy  upon  the  said  Alfred  Gay.  John  Swayne,  clerk: 
of  the  peace.  By  the  Court."  That  notice  of  the 
said  order  by  serving  a  copy  of  the  same  upon  the  pit. 
was  given  to  the  pit.  on  the  9th  March  1861,  and 
that  the  pit.  did  not  pay  the  said  sum  for  costs  or  any 
part  thereof;  that  atter  three  weeks  had  elapsed 
from  the  time  of  the  said  service  aud  notice,  the  clerk 
of  the  peace  of  the  said  county  of  Wilts  duly  certified 
that  the  said  sums  of  21/.  15>.  2d.  and  98/.  lOs.  for 
costs,  had  not  nnr  bad  any  part  thereof  been  paid  in 
obedience  to  the  said  order.  And  that  therefore  one  of 
the  justices  of  the  peace  acting  in  and  for  the 
county  of  Wilts,  on  the  6th  April  1861,  duly 
issued  his  warrant  under  bis  band  and  seal, 
directed  to  the  constable  of  Whiteparuh  in  the 
county  of  Wilts,  and  to  all  other  peace  oiBcera  ia 
the  said  connty,  and  by  which  ssid  warrant-  the  said 
constable  was  commanded  forthwith  to  make  distress 
of  the  goods  and  chattels  of  the  pit,  and  that  if  withia 
five  days  aud  after  the  making  of  such  distress,  the  said 
two  last-mentioned  sums,  together  with  the  reasonable 
charges  of  taking  and  keeping  the  said  distre.is,  should 
not  be  paid,  then  the  said  constable  should  sell  the  said 
goods  and  chattels  so  distrained,  and  pay  the  monejr 
arising  from  such  sale  to  the  clerk  of  the  peace  for  the 
county  of  Wilts.  That  the  deft,  is  one  of  ths  peace 
officers  in  the  said  county,  to  whom  the  said  warrant 
was  directed,  and  that  in  pursuance  of  ths  said  war- 
rant, and  in  exercise  of  his  duty  thereunder  and  not 
otherwise,  and  as  in  the  declaration  mentioned  and 
therein  complained  of,  as  he  well  might. 

The  fourth  plea  was  similar  to  the  third,  justifying 
under  another  similar  order  the  court  of  quarter 
sessions  for  the  payment  of  costs  to  amount  of  iiOL 

Demurrers  to  these  pleas. 
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[BoUiB. 


B;  the  11  &  12  Viot.  c.  43,  s.  27,  it  U  enacted  that 
after  an  appeal  agaiiut  a  ooDTiotion  or  order  ihall  be 
decided,  if  the  same  shall  be  dedded  in  faroor  of  the 
reepa.,  the  jostice  who  made  sack  conriction  or  order, 
or  an;  other  justice  of  the  peace,  may  issue  each  war- 
rant of  distress  or  oommitment,  &e.;  "  and  if  npon 
anj  such  appeal  the  court  of  quarter  sessions  shall 
Older  either  party  to  pay  costs,  each  order  shall  direct 
aoch  costs  to  be  paid  to  the  clerk  of  the  peace  of  such 
court,  to  be  by  him  paid  orer  to  the  party  entitled  to 
the  same,  and  shall  state  within  what  time  such  costs 
ahall  be  paid ;  and  if  the  same  shall  not  be  paid  with- 
in the  time  so  limited,  and  the  party  ordered  to  pay 
the  same  shall  not  be  bonnd  by  any  recognisance  con- 
ditioned to  pay  such  costs,  sudi  clerk  of  the  peace  or 
his  deputy,  upon  application  of  the  party  entitled  to  snch 
costs  or  of  any  person  on  his  behalf,  and  on  payment 
of  a  fee  of  one  shillinj;,  shall  grant  to  the  party  so 
applying  a  certificate  (R)  that  such  costs  have  not  been 
paid ;  and  upon  production  of  such  certificate  to  any 
Justice  or  justices  ot  the  peace  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  it  shidi 
be  lawful  for  him  or  tliem  to  enforce  the  payment  cf 
aitch  costs  by  warrant  of  distress  (s.  1)  in  manner 
aforesaid,"  See. 

By  the  13  &  13  Viet.  c.  43,  s.  5,  it  is  enacted,  "  that 
upon  any  appeal  to  any  court  of  general  or  quarter 
aeasions  of  the  peace,  the  conrt  before  whom  the  same 
shall  be  brought,  may,  if  it  think  fit,  order  and  direct 
the  party  or  parties  against  whom  the  same  shall  be 
decided  to  pay  to  the  other  party  or  parties  snch  costs 
and  charges  as  may  to  such  conrt  appear  just  and 
reasonable,  such  costs  to  be  recorerable  in  the  manner 
proTided  for  the  recovery  of  costs  npon  an  appeal 
against  an  order  or  conviction  by  an  Act  passed  in  the 
twelfth  year  of  Her  Majesty's  reign,  intitnled  "  An 
Act  to  facilitate  the  performance  of  the  duties  of 
justices  of  the  pesce  out  of  sasuons  withm  England 
and  Wales,  with  respect  to  summary  convictions  and 
orders  "  (11  &  13  Vict.  c.  43). 

E.  Jama  now  appeared  for  the  pit.,  and  argued 
tlut  the  order  of  quarter  sessions  set  ont  in  the  pleas 
was  bad  for  directing  the  amounts  to  be  paid  in  the 
first  instance  to  the  derk  of  the  peace  instead  of  to 
the  parties  themselves,  for  that  sect.  27  of  the  11  & 
13  Vict.  0.  43,  which  only  applies  to  appeals  npon 
convictions  and  ordna,  and  does  not  apply  to  appeals 
against  poor-rates,  is  not  entirely  incorporated  in  sect. 
S  of  the  12  &  13  Vict,  c  45,  but  only  so  much  of  it 
as  applies  to  the  actual  process  of  recovery  of  the 
costs ;  that  the  costs  in  the  present  case  are  recover- 
able  only  onder  the  authority  of  the  last-mentioned 
Act,  which  contains  no  directions  as  to  their  being  paid 
in  the  first  instance  to  the  clerk  of  the  peace,  and  which 
only  incorporates  so  much  of  sect.  27  of  the  1 1  &  1 2  Vict. 
c.  43,  as  relates  to  the  mode  by  which  the  amonnt  is 
to  be  recovered,  leaving  the  law  as  it  stood  originally 
as  to  the  person  to  whom  in  the  first  instance  snch 
costs  were  to  be  paid.  [Bbamwbll,  B. — But  is  not 
the  warrant  to  be  granted  upon  the  certificate  of  the 
clerk  of  the  peace  ?]  Yes ;  but  the  party  entitled  may 
go  to  the  clerk  of  the  peace  and  inform  him  that  the 
costs  are  unpaid,  and  then  get  a  certificate  from  him, 
or  he  might  go  at  once  to  ajastioe.  [Ba&uwEU.,  B. 
Does  not  the  whole  course  of  the  recovery  of  the 
amonnt  begin  with  the  certificate  of  the  clerk  of  the 
peace,  and  is  not  that  certificate  founded  upon  the  non- 
payment to  him  ?]  That  cannot  be  the  meaning  of  the 
5th  section.  The  order  is  wrong  in  form  in  directing 
that  the  money  is  to  be  paid  to  the  clerk  of  the  peace 
instead  of  to  the  party  as  directed  by  the  5th  section  : 
Reg.  V.  Btmtky,  3  EU.  &  Bla.  172. 

Mibeard,  tm  the  deft.,  was  not  called  npon. 

EBI.E,  C.  J. — We  are  of  opinion  that  the  judgment 
of  the  conrt  below  should  be  affirmed.  The  statnte 
directs  the  losing  party  to  pay  the  costs  (if  so  directed) 


to  the  other  party,  and  the  order  directs  that  the  costs 
are  to  be  paid  to  the  clerk  of  the  peace  in  the  fint 
instance,  and  to  he  by  him  paid  over  to  the  part;  eoti- 
tled  nltimaiely  to  reoeire  them.  The  Act  lajrs,  "  Such 
coots  to  be  recoverable  in  the  manner  provided  for  '6a 
recovery  of  oosta  upon  an  appeal  against  an  order  or 
conviction"  by  the  11  &  12  Vict.  c.  43,  and  tliat 
statute  directs  that  the  costs  are  to  be  paid  to  the 
derk  of  the  peace,  to  be  by  him  paid  over  to  the  perty 
entitled  to  the  same,  and  that  will  be  a  way  bj  wUch 
the  costs  can  be  enforced.  If  the  coets  are  paid  to  the 
derk  of  the  peace,  they  will  then  be  paid  over  to  the 
party  entitled  to  them.  Reg.  v.  BunlUy  is  in  point, 
in  confirmation  of  this  view.  It  is  certainly  not  vith- 
ont  great  regret^  considering  the  heavy  amonnt  he  a 
called  upon  to  pay,  that  we  are  compelled  to  fix  bim 
with  it ;  but  upon  a  proper  constmction  of  the  statute 
we  think  that  the  order  is  good. 

Jw^pnmt  of  tie  eawrt  ielore  affirmii. 


S.OJJJB   COTTBT. 

Beported  by  U  B.  Yointo,  Esq.,  BsnisteMit-Lsw. 
Thund)^,  Mof  7,  1S63. 

COWES   V.  PHILJ.IF8. 

Tie  MelropoUlan  Building   Act  1855— Tie  18  f 
19    Vict.  c.   122,  M.   3,   85    imd    86— ^({^Maia; 
oumert — Agreement  far  a  lean     Injtm^on. 
The  abotte-$tattd  Act  and  seetiaiw  of  it  are  not  to  U 
restricted  m  their  conetniction  topertom  who  hsxt 
bare  legal  itOerettt  m  tkepremitet  in  qaettion. 
Where,  therefore,  the  pUi.   claimed  <u  "orf/oMMJ 
otmere  "    of  premitet  which  theg   held  wider  m 
tmeealed  document  purporting  to  be  a  leaie  for 
more    than    time    geare,    to  he    entitled   to  m 
injunction    to    restrain    the  defU.,     at  "  inUiii; 
o»meri,"from  entering  thepltt.'  premitei,  il  nu 
BeU,  that  the  pUt.  were  "  aijoining  oumeri "  mlki» 
the  meaning  of  thoie  vordt  in  the  ird  section  of 
the  statute,  and  had  a  right  to  receive  the  noHct 
prescribed  bg  the  S5th  section  of  it. 
The  defis.  had  served  the  lesue  of  the  preante*,  froi* 
»hom  the  pits,  obtained  their  ailtged  lease,  tsilh  Ae 
prescribed  notice.     It  was  also 
Held,  that  the  pits,  had  a  right  to  sag  the  rtquuiiioes 
of  the   65th    section    of  the  Act  had    not  bta 
complied  with;    that  the  case  mas  one  for  an 
injunction ;  and  that  under  all  the  drcumstanxei  of 
it  the  defti.,  the  building  owners,  must  be  restrtmtti 
from  proceeding  with  their  works  on  the  pits.'  pre- 
mitet, and  must  pag  the  costs  of  the  suit. 
This  cause  came   on   upon  a  motion  for  a  deem. 
The   pits,   in  it  were  the  occupiers    of    a  shop  ti»i 
kitchen  in  a  house  in  the  dty ;  and  were  in  such  oc- 
cupation by  virtue  of  a  written  egreemeot,  not  aider 
seal,  between  them  and  a  Mr.  Baker,  who    was  lessn 
of  the  house  for  au  unexpired  term  of  twenty-OD< 
years.    The  agreement  purported   to  be  a  lease  by 
Baker  to  the  pUs.  of  that  part  of  the  premises  occnpied 
by  them  for  a  period  of   more  than  three  years.    The 
defta.,  the   Messrs.  Phillips,  were  the    owners  of  tb« 
premises  adjoining  those  of  the  pits.    In  the  snmmerof 
last  year  the  Messrs.  Phillips  proposed  to  exerdse  certain 
rights  as  "  building  ovmera,"  under   the  Metnipolitan 
Building  Act,  18  &  19  Vict,  c  122,  s.  85,  and  haring 
ascertained  that  Mr.   Baker  was   the  lessee  of  the 
adjoining   premises,   they  gave  him   the  notice  (omd- 
tioned  in  the  S5th  section  of  the  Act)  of  the  nature  of 
their  intended  works,  and  of  the  time  at  which  ihtv 
proposed  to    commence  operations.      An   award  wis 
afterwards  made  under  the  same  section  as  between 
Messrs.  Phillips  and  Mr.  Baker,  determiuing  the  mode 
in  which  the  works   should  be  csrried  oat.     In  the 
course  of  those  proceedings  Mr.  Baker  informed  Hessn. 
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Thb  Attobmbt-Gesbbai.  v.  Tub  Eabl  of  SBrrotr. 


[Ex. 


Phillipf  of  tbe  nunre  of  the  pits.'  interest  ia  the 
pmniMi  ;  bat  thej  were  not  served  with  a  notice  as 
n^ninii  bj  the  Act.  Oa  the  2  Ist  Aug.  the  Messrs. 
PUlEps  entered  the  premises  of  the  pits.,  with  the 
rinr  of  cariTiog  oat  their  worlci.  Under  those  cir- 
nnntmme  Uie  pits.,  oo  the  23rd  of  the  aame  month, 
filtd  their  bill  in  this  suit  against  the  Messrs.  Phillips 
rnd  Mr.  Baker,  prajing  for  an  injonction  to  restrain 
them  bom  polling  down  a  certain  wall  until  a  proper 
Krem  had  been  erected  for  the  protection  of  the  pit*.' 

An  er  parU  iqjnootion  was  afterwards  obtdned 
wonliDgljr;  bat  the  defli.  did  not  more  to  di>- 
ciuipit. 

The  pits,  applied  to  the  defts.  to  snbmit  to  the  in- 
jmction  being  made  perpetual,  with  ooets  of  enit ; 
tot  the  defts.  refused  to  aooede  to  that  applioatioo  ; 
ami  the  cause  was  therefore  brought  to  a  hearing  npon 
tke  motion  for  a  decree. 

C.  Swambm  appeared  for  the  pits.,  and  contended 
tilt  tht^  were  tha  proper  parties  to  hsTe  been  serred 
«ith  the  notio*  jreacribed  by  the  85th  section  of  the 
lUnte,  and  not  Mr.  Baker ;  that,  as  the  defts.  had 
M  strred  the  pits,  with  the  proper  notice,  the  reqni- 
atiMU  of  the  18  &  19  Vict  c.  122,  as.  3,  85, 
M,  had  not  been  duly  oompUed  with ;  hut  nntil 
thit  had  been  done,  the  Mewrs.  Phillips  could  hare 
u  right  to  enter  on  the  pits.'  premises.  The  defls., 
mtnoTsr,  had  rendered  it  necessary  to  bring  the  cause 
to  a  hearing,  by  not  monng  to  dissolTs  the  injunction  ; 
uA  by  refusing  to  allow  it  to  be  made  perpetual. 
They  must  therefore  pay  the  costs  of  the  snit. 
Burgau  T.  HUU,  26  Beav.  244. 
&b)m,  Q.  C.  and  Xaukaae,  for  the  defts.,  insisted 
tkt  the  word  "owner"  in  the  statute  meant,  "legal 
•enr."  But  the  agreement  nnder  which  the  pita. 
*m  ia  the  ocenpaUon  of  their  premises  was  Toid  at 
i>*  It  a  lease,  nndor  the  8  &  9  Vict,  c  106,  s.  3, 
•ni  cnated  only  "  a  tenancy  from  year  to  year ;" 
*t»nfore,  also,  Uiey  were  not  "  adjoining  owners  "  of 
th  pnoises,  within  the  definition  of  that  word  in  the 
^  That  being  so,  the  defts.  were  not  bonnd  to 
pn  them  the  notice  required  by  the  85th  section, 
iW  night  treat  with  Mr.  Baker  the  lessee  of  the 
iw,  and  enter  npon  the  premises  under  the  86th 
"■ties.  Mr.  Baker  was,  as  between  the  pits,  and 
"an.  Phillips,  an  nnnecessary  party  to  the  snit ;  and 
*^  pita,  ought,  therefore,  to  pay  his  oosts.  They 
etcd 

TWw  T.  Savage,  4  EU.  &  Bl.  36 ; 
SmtKm  T.  PiUit,  16  C.  B.  420. 

BoUottt,   Q.C.    and    FtteUng,    for    Mr.    Baker, 
<^*>ied  his  oosta  from  the  pits. 

The  iLumsL  of  the  Bolls. — I  am  of  opinion 
tte  Ott^^t*.  are  entitled  to  a  decree ;  and  with 
"■>'  The  question  is,  whether  they  have  a 
'f'lt,  as  "  spinning  owners  "  within  the  meaning  of 
■^  18  &  19  Vict.  e.  123,  a.  3,  to  reeeire  notice, 
'^  the  S5ik  section,  of  certain  works  proposed  to 
W  oeented  by  the  defts.  Messrs.  Phillips  under  that 
IcL  It  is  dear  that  the  document  under  which  the 
l>tt.  daim,  altbongh  not  an  instrument  under  seal, 
ttd  •ithoogb  Toid  at  law  under  the  statute  8  &  9 
^  c.  106,  a.  3,  as  a  lease,  can  be  specifically  en- 
^xed  in  equity  as  an  agreement  to  grant  one.  But 
*■  ^  ia  correct,  the  pits,  are  more  tlian  tenants  from 
Tttttsyear;  and  unless  the  Act  is  to  be  construed 
"ft^jiog  onij  to  persons  who  bare  bare  legal  in- 
'"D's,  the  flta.  are  entitled,  as  "  adjoining  owners," 
*>  naote  mm  the  building  owners  the  notice  re- 
^"i  by  sect.  85.  No  case  has  been  cited  in  snpport 
Jf^  more  restricted  construction  of  the  Act  of  Par- 
^^•at,  and  in  my  opinion  tha  whole  scope  of  the  Act 
"pamt  such  a  construction.  If  it  were  to  be  con- 
**d  eAsrwise,  the  result  wonld,  in  my  opinion,  be 
''*' if  the  legal  estau  in  a  houss  was  Tested,  say  in 
DUa.  Ca*— Vol.  II.] 


tmsteesof  a  marriagesettlement,and  if  the  husband  or 
wife  (as  tenant  for  life)  was  in  possession,  during  the 
absence  of  the  trustees,  the  husband  or  wife  so  in 
possession  would  not  be  entitled  to  notice  of  the  works 
proposed  to  be  execnted  by  the  building  owners.  Ser- 
Tice  of  the  notice  would  bare  to  be  effiKted  upon  the 
trustees,  who  might  at  that  time  be  in  some  remote 
place.  It  was  admitted  in  the  argument  that  Mr. 
Baker  told  Me<srs.  Phillips  of  the  pits.'  interest,  but 
instead  of  dealing  independently  with  the  pita,  they 
choose  to  deal  with  Mr.  Baker  abne.  An  award  was 
made  whiob,  as  between  them  and  Mr.  Baker,  is  binding  ; 
bat  whiob  in  my  opinioa  has  no  operation  against  Uie 
pits.,  who  are  "  sdjmning  owners."  The  Act  of  Par- 
liament (sect.  86),  says  in  efiTeot  that  any  build- 
ing owner  may  enter  on  any  premise*  to  execute  bis 
work,  when  he  baa  become  entitled  to  execute  the 
same  in  pursuance  of  the  atatute,  i  *.,  when  he  has 
complied  with  the  reqaintions  of  it.  When,  therefore, 
Messrs.  Phillips  entered  upon  the  pits.'  premises,  the 
latter  had  a  right  to  aay  the  prorisions  of  the  Act 
had  not  been  complied  with.  It  was  indeed  the  very 
case  for  an  injonction ;  bat  the  injunction  having  been 
obtained,  the  defts.  submitted  to  it,  and  took  no  further 
steps.  The  pits,  were  then  obliged  to  bring  the  cans* 
on,  so  ss  to  get  the  ccsts ;  and  the  defta.  having 
forced  on  iSe  hearing,  the  pits,  are  in  my 
opinioa  entitled  to  a  decree,  with  costs.  With 
regard  to  Mr.  Baker's  costs,  I  think  that  they 
ought  to  be  paid  by  the  defts.  the  Messrs.  Phillips, 
and  not  by  the  pits.  The  case  of  those  den*, 
is,  that  the  pits,  have  no  interest  in  the  matter ;  that 
the  sale  in  question  is  one  between  them  and  Mr.  Baker  ; 
and  that  the  award  was  made  on  that  footing. 
That  bong  their  contention,  the  pits,  cannot  help 
bringing  Mr.  Baker  before  the  court;  he  says,  however, 
that  he  does  not  claim  any  right  against  the  pits. ;  and 
that  he  nlways  told  tlje  other  defts.  so.  The 
Messrs.  Phillips  having  thns  occasioned  the  snit,  must 
pay  the  costs  of  it.  The  pits,  must  pay  Mr.  Baker'a 
coats,  and  have  them  over  again  from  the  other  defts. 

Solicitor  fur  the  pits.,  J.  P.  Daviei. 

Solicitor  for  the  defts.,  Cuf. 


COTT&T  OF  EZCSEQTTES. 

Beported  by  F.  Buur  and  H.  LsiOH,  Eaqra.,  Barrister- 
st-Law. 

Jait.  27  and  Jtfy  6,  1863. 

Thb  Attob!Ibt-Ob:(ebal  v.  The  Eabl  of  Sbftom. 

Suaxteion  dutg — "Annual  value"— Sect.  21  of  16 
^17  Vict-  c.  51 — Land  mproducUve  and  of  no 
value  at  tie  time  of  the  tucceeeion  hecoming  tub' 
lequentl;/  T:abtable  for  huilding. 

The  "pment  actual  amtaal  value,"  and nottheaanual 
value  tvAicA  the  otmer  of  the  properlt)  might  obtam 
from  it  were  he  to  apply  it  to  a  difierent  purpoee, 
or  the  pouible  protpeetite  value  vhicA  there  mag  ie 
every  reason  to  luppote  he  will  obtain  in  a  few  gears, 
is  the  basis  on  which  the  succession  duty  is  to  te 
calculated  under  sect.  21  of  the  Act;  and  there- 
fore land,  tncapable  of  being  used  produclivelg  for 
agricultitrttl  or  other  purposes,  and  which  at  the 
time  of  the  suocession  was  not  in  demand  or  market- 
able for  building  purposes,  or  capable  of  being  sold 
or  let  profitably  for  such,  and  from  which  no 
income  or  annual  profit  of  any  sort  was  derived, 
is  not  chargeable  with  succession  duly  upon  its  sub- 
sequent^ becoming  of  value  as  building  land,  and 
bwig  *M  by  the  successor  at  a  high  price  for  (itaJ 
purpose. 

So  held  by  PoUoek,  C.  6.  and  WUde,  B.,  atsentienl* 
ChanneU,  B.  AUlerper  Martin,  B. 

Per  Martin,  B.—The  39(i  section  shows  it  was  tie 
inlentim  of  the  Legislature  that  all  real  prepertf, 
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kovever  dupoted  or  etreumttanetd,  thould  be  tubject 
to  the  dufy ;  and  ther^ore,  \f  a  pernm  beamet 
beotflciaUy  entilltd  to  property,  although  thtre  be  no 
amuial  moomt,  tktn  it  confemd  iipo»  Mil  a 
suceesfion  for  «ii*e&  h»  it  liable  to  dutj/  wider 
Hett.  2  oitd  10,  w/UcA  duty  it  eMer  to  be  calculaUd 
under  tecU  VJ  on  the  value  to  be  obtained  from 
time  to  time,  or  to  be  atteued  by  the  commiaioatri 
under  eta.  39. 

This  wu  an  informatian,  at  the  suit  of  the  Attoney- 
Genenl  on  behalf  of  the  Crown,  againit  the  daft.,  to 
meant  snceeuion  daty  from  him  nnder  the  foUowing 
circnmatances : — 

Upon  the  death  of  the  late  Earl  of  Scfton  on  the 
2nd  Aog.  1855,  and  nnder  the  dUporition  made  by  his 
will,  the  deft,  became  entitled  to  certun  real  property, 
in  respect  of  the  greater  part  of  which  he  admitted 
that  he  was  liable  to  pay,  and  aetoally  did  pay, 
sncoeesion  dnty ;  bat  is  respect  of  the  residos  of  the 
said  real  property,  consisting  of  certain  plots  of  land, 
part  of  the  Tozteth-park  estate  at  Linrpool,  amoanting 
altogether  to  48,000  sqnare  yards  and  npwards, 
he  declined  to  pay  dnty,  and  denied  that  any  sncb 
was  payable,  "the  deft,  in  1863  sold  some  part  of 
this  land,  at  16f.  per  square  yard;  and  a  seoond  portion 
at  Sf.  per  sqnare  yard;  and  the  object  of  the  in- 
formation was  to  reoorer  payment  of  anecession  dnty  in 
respect  of  the  land  so  sold.  It  is  alleged  by  the  deft, 
and  not  disputed  by  the  Attorney-General,  that,  at  the 
time  of  the  death  of  the  deft's  father,  and  of  his 
becoming  entitled  as  aforesaid  to  the  land  in  respect 
whereof  he  so  declined  to  pay  snoeession  duty,  the 
same  was  not  in  demand  or  marketable  as  bailding 
land,  nor  was  it  capable  of  bong  sold  or  let  profitably 
as  snob,  and  that  the  cnstom  in  Liverpool  is  for  the 
owner  of  land  which  ia  bailding  land  to  sell  it 
absolntely  for  bailding  on,  and  not  to  let  it  npon  long 
leases  or  otherwise  for  bnildiug,  and  that  the  said  land 
was  not,  at  the  time  of  the  deft.'s  becoming  entitled 
thereto,  capable  of  being  used  prodnctirely  for  agri- 
cultnral  or  other  porpcees,  and  that  saoh  land  was 
then,  and  had  been  for  ten  years  preTionsly,  and 
(except  that  portion  thereof  which  has  bean  sold  as 
before  stated)  has  ever  since  been  wholly  nnoocnpied 
and  nnprodactire,  and  that  daring  no  part  of  that 
time  has  any  income  or  annual  profit  been  derived  from 
it.  And  the  portion  thereof  which  has  been  sold  as 
before  stated,  had,  ever  nnce  the  deft's  becoming 
entitled  thereto,  op  to  the  times  when  the  same  was 
■old,  been  wholly  unoccupied  and  anprodnctire,  and 
that  daring  no  part  of  that  time  was  any  income  or 
annual  profit  derived  from  snch  portion. 

Subsequently  to  the  death  of  the  late  Earl  of  Seflton 
some  discussion  took  place  between  the  deft.'s  solicitors 
and  Mr.  Trevor,  the  comptroller  of  legacy  and  sac- 
oession  dalles,  with  reference  to  the  land  in  respect  of 
which  the  deft,  so  declined  to  pay  duty,  and  ultimately 
the  deft,  delivered  to  the  Commissioners  of  Inland 
Bevanne  an  account  for  assessment,  which  was  accom- 
panied by  a  notice  in  the  following  terms,  that  a  to 
say : — "  I  hereby  give  you  notice  that  the  several  plots 
of  land  specified  in  schedule  E  hereto  annexed,  form- 
ing part  of  the  Toxtetb-park  estate  devised  to  me  by 
the  will  of  the  lata  Charles  William  Earl  of  Sefton, 
deceased,  are  not  comprised  in  the  return  this  day 
made  by  me  pursuant  to  the  Snoeession  Duty  Act 
1853,  inasmuch  as  the  same  plots  of  land  bemg 
wholly  unoooupied  and  unproductive,  and  not  capable 
of  yielding  income,  flnotoating  or  otherwise,  I  am 
advised  that  no  snocasnon  duty  is  or  will  be  payable 
thereon. 

«  Dated  this  2nd  day  of  April  1857.      Skfto!7. 
"To  the  Commissioners  of  Inland  Bevenue." 
The  schedule  E  referred  to  in  saoh  notice  comprises 
TiriMia  plots  of  land,  containing  altogether  a  quantity 
«f  48,272  sqnare  yards. 


Having  recently  sold  a  porUon  of  this  hmd  for  bolU- 
ing,  the  deft,  informed  the  Commissioners  of  Inlul 
Bevenne  of  the  fact,  and  delivered  an  accoant  of  the- 
quantity  sold  and  the  price  obtained,  but  declined  to 
pay  duty  thereon.  Whereupon  it  was  agreed  that  tbs 
opinion  of  the  court  shonld  be  obtained,  and  the  presest 
proceedings  were  oonaeqnently  adopted. 

The  Attomey-GenenU,  the  Solidtor-Gtneral,  Lodt, 
Q.  C,  and  A.  Banton  (of  the  Obanceiy  bar)  lor  the 
Crown,  cited 

Aslbury  v.  Henderton,  24  L.  J.  20,  C.  P. 

Melliih,  Q.  C.  and  C.  Button  tot  the  deft.— 
Sects.  2,  5,  6,  10,  20,  21,  22,  23,  84,  25,  26,  37, 
39  of  the  Succession  Daty  Act,  16  &  17  Via.  o.  SI, 
wera  referred  to  and  relied  on  by  each  nde  in  the 
course  of  the  argument,  the  scope  and  natoie  of 
which  will  sofficienlly  appear  in  the  judgments. 

Car.adt.mit. 

July  6. — Mabtin,  B. — ^This  is  »  qaestion  of  eoa- 
siderable  importance.    The  late  Earl  of  Sefton  died  on 
the  2nd  Aug.  18S5.    He  waa  the  owner  of  laid  ia 
Tozteth-park,  Liverpool.    Thia  land  then,  and  for  tn 
years  previously,  had  been  wholly  onocoopied  and  m- 
prodnetive,    and  waa    incapable   of  being   used  pro- 
ductively  for  agricultaral  or  other  porposes,  and  » 
income  or  annual  profit  had  been  derived  from  it.    It 
was  not  then  in  demand  or  markeiable  asboil£tig 
land,  nor  capabb  of  being  sold  or  let  profitably  a» 
snob,  and  it  is  stated,  that  by  the  eoatom  of  lint- 
pool  owners  of  such  land  sell  it  absolately  for  boildiiig, 
and  do  not  let  it  npon  long  leases  or  otherwise  dispoae 
of  it.    It  is  not  stated  whether  the  land  was  of  valoe 
on  the  2nd  Aog.  1855,  when  the  deft.,  the  pitseat 
earl,  became  possessed  of  it ;  but  it  most  have  been 
of  great  value,  for  in  1862  be  sold  part  of  it  st  the 
rate  of  upwards  of  4000^  an  acre,  wfaidi  U  forty  times 
the  value  of  the  beet  agricultural  land.     The  qoestioa 
is  whether  he  is  liable  to  succession  duty,  and  it  ii  of 
importance,  for  a  groat  quantity  of  by  far  the  mut 
valuable  land  in  the  kingdom  ia    similarly  circom- 
atanced.    When  noblemen  and  gentlemen  are  ownen  of 
land  in  the  immediate  neighbaurfaood   of  large  towns, 
and  new  streets  and  boildings  come  dose  tu  it,  it  it 
liable  to  constant  and   perpetnal    trespasses ;  people 
walk  over  it,  carpets  are  beaten  npon  it,  children  pl<y 
on  it,  and  except  a  wall  be  built  round  it  (whieh  is 
frequently  of  little  avail),  or  constant  and  perpetnal 
legal  pnMeedings  for  trespass  be  kept  up,  it  gets  iito  . 
the  condition  in  which  the  deft.'s    land  was.     The 
present   income    is   nil,  bnt  the   land    is  of  eiNt- 
mens  value,  thoosinds  of   pounds    per    acn   n>ore 
valuable    than     the     very    best     agncaltunkl    land- 
The  contention  is,  that  the  sacces«on  to  ancfa  hind  >> 
not  liable  to  succession  daty.    This  depends  open  the 
oonstroction  of  the  Succession  Duty  Act,  the  16  &  17 
Vict.  c.  51.    It  may  be  that  the  caaa  is  one  ooatUd, 
but  I  cannot  believe  it  was  the  deliberate  intention  of 
the  Legislature  to  relieve  such  land  from  the  paynest 
of  duty.    The  Act  enacts  that  the    t«na  sncoeanoa 
shall  denote  property  chargeable  with   daty,  and  hj 
sect  2,  a  devolation  of  property,    hj    reason  whereof 
any  person  shall  become  beneficially  entitled  to  pro- 
perty, or  the  income  thereof,  shall  b«  deemed  to  ccuifin' 
a  succession.      If,  therefore,  a  man    becomes  beoefi- 
oially  entitled  to  property,  although  there  be  no  annasl 
income,  there    is    conferred  npon    him    a  soeoeswHi. 
Now,  the  deft,  became  entitled   to   the  property.    It 
is  true  that  it  would  not  have  been  wise  or  pmdent  ia 
him  to  have  sold  it  immediately  upon    his    Other's 
death  ;  bat,  nevertheless,  it  conid  have  been  sold,  and 
many  successors  to  it,  by  reason    of   their  peoiuiuty 
oiroumstances,  would  have  been  compelled  to  sell  it, 
and  it  would,  ia  comparison  with   ordinary  land,  have 
produced  an  enormous  money  price.     The   anoeeaaoa 
to  the  property  was,  therafore,  a   benefit,  and  a  great 
one,  to  the  deft.    The  10th  section  imposes  the  duty, 
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ud  eiuctt  that  tbare    sfaall    be  paid  in    reapect   of 
tnrj  nucaaaioo,  according  to  the  Take  thereof,  a  dat; 
ipoa  inch  ralne.      Now,  as  regards  indi? idnal  cases, 
except  in  the  cases  specially  provided  for,  as  timber 
by  tiie  33id  aeetioo,  and  adroweons  by  the  24th,  the 
dnty  is  to  be  calculated  upon  the  value  of  an  annuity, 
and  there  mnst,  therefore,  be  an  annual  snm  for  the 
buii  of  the    calculations,   and,    unless  one  can   be 
attained  to,  the   taxation  cannot  be  effected.      The 
aignnunt  on  the  part  of  the  deft,  was,  first,  that 
raeh    propeitj   as    the    present    was    intended    by 
the   Legislatnrs    not    to    b«   subject   to    the    tax ; 
tut  in  this  I  cannot  concur.     It  was  said  to  be  like  an 
onpened  mine,  which,  it  was  said,  in  not  to  be  con- 
-eidsed  in  the  ralae  for  the  purpose  of  taxation ;  bnt  I 
think  this  is  not  80.    By  the  21st  section,  the  interest 
of  the  successor  to  be  taxed  is  the  valae  of  an  annuity 
eqsal  to  the  annual  value  of  the  property.    Now,  sup- 
poN  land  containing  coal,  which   the  owner  did  not 
tliiiik  fit  to  let,  was  eitnated  in  a  district  where  the 
Jsndowneis  generally  let  their  coal  at  rents,  which  is 
■sully  the  case ;   I  think,  in  estimating  the  annual 
Tilue,  the   rent   which  the  owner  could  get  for  the 
eoal  onght  to  b«  taken  into  consideration,  although 
■the  mere  drcumatance  of  there  being  cool  under  land 
-ni  the  neighbourhood    of  which  no  coal  was  being 
worked  might  be  considered  as  not  materially  adding  to 
it    If  this  were  otherwise,  the  consequence  would  he 
tiat  one  owner  of  land,  precisely  similarly  circum- 
*«iiced,  who  let  Jiis  coal,  would  pay  a  higher  tax  than 
•"Other  who,  for  his  own  convenience  and  possible 
Atnre  benefit,  at  his  own  mere  will,  did  not  let  it. 
Mines  may  afford  a  flnctoating  yearly  income  in  two 
wys :  first,  to  the  peraon  actually  working  the  mine ; 
Md,  secondly,  to  the  owner  of  the  mine  who  does  not 
wrk  it  himself,  it  being  a  very  frequent  practice  for 
the  ewaer  of  land  under  which  there  is  a  mine  to  let 
It  it  a  minimum  rent  certain,  bnt  to  increase  according 
•o  the  qoastity  of  mineral  got    I  do  not  think  that 
•ay  ioferenoa  ooold  be  drawn  from  this,  tbst  an 
iMfened  mine  is  to  be  excluded  from  the  calculation 
<S  Ttlne  under  the  21st  section.     The  26th  section 
»«  relied  upon  to  show  that  this  was  so ;  bnt  I  do 
«ot  thisk  it  doasL    That  section  deals  with  property  of 
»  fiactuating  yearly  income,  and  the  first  instance  is 
a  Bancr  which   is   clearly  of   that   character;    the 
•Koid  instance  is  an  opened  mine.    It  was  aigued 
lut  the    22nd     and    26th    seaiona   showed    that 
««1   property    to    be   taxed,    except    that  in    ro- 
V  of  which  express  provision  was  made,  mnst  be 
«P«hlo  of  yielding  yearly  income  either  certain  and  not 
«  a  finctoating   character,   or  uncertain  and  of   a 
"Mtaating  one ;  but  the  39th  section,  in  my  opinion, 
""dasvely  shows  that  it  was  the  intention  of  the 
';«J»latnre  that  all  real  property,  however  disposed  or 
fwmstaneed,  should  be  subject  to  the  tax,  and  the 
™nnee  from  it  seems  to  me  irresistible  that  all  bene- 
"Ml  soGceamon  to  real  property  should  be  subject  to 
•«  daty.    It  was  secondly  contended  on  the.  behalf  of 
Y*  Win  and  that,  in  my  winion,  is  the  real  difficulty 
n  the  case,  that  the  statute  has  not  expressly  provided 
wit.  If  the39thseotion  had  been  framed  like  the26th, 
"««  would  be  no  difficulty,  for  the  latter  (the  26th  sect.) 
f^mia,  first,  for  an  agreement  between  the  commis- 
■eaeis  and  tlie  snooessor,  and  if  this  cannot  be  done  it 
•""t*  »  very  laaaonable  rule,  viz.,  that  the  principal 
™«e  of  the  property  shall  be  ascertained,  and  the 
«nsaj  ythtt  iball  be  considered  to  be  3  per  cent,  on 
«M  amoont  of  priodpil   value.    The  result  of  the 
■spurt  it  that,  in  my  opinion,  the  Lepalature  did 
2L u*??  *•"*  P"W"*y  oircnmstancod  like  the  pnaent 
"'■«  be  tite  ham  the  tax.    It  would  be  most  nnjost 
m  mba  to  owners  of  agrionltural  or  grazing  lands, 
™*Jioartitnte  the  great  bulk  of  the  Und  of  the 
""•Swn,  that  a  tax  dhoold  be  imposed  upon  them  in 
iMfNt  tf  hutdaotaae-hudredtb  part  of  the  raise  of 


the  land  alleged  to  be  free  ;  and  in  order  to  prevent 
such  bjustice  I  am  prepared  either  to  apply  the  37tb 
section  and  hold  this  case  to  be  within  it,  viz.,  that 
the  deft,  did  not  at  the  time  of  bis  father's  death 
obtain  the  whole  of  his  succession,  and  that  he  i> 
chargeable  with  duty  on  the  value  oi  the  property  or 
benefit  from  time  to  time  obtained  by  him,  to  be 
calculated  according  to  the  mode  prescribed  by  the 
26th  section,  that  is,  at  the  rate  of  3  per  cent  upon 
the  amount  of  the  sales ;  or  that  the  vrorU  "  componud" 
in  the  39th  section  means  to  fix,  or  aasess,  and  gives 
the  commissioners  anthority  to  impose  a  dnty,  which 
of  coarse  most  be  done  in  conformity  with  the  spirit 
of  the  Act  of  Parliament.  I  am  therefore  of  opinion 
that  the  Crown  is  entitled  to  our  judgment 

Pollock,  C.  B. — In  this  case  I  am  of  opinion  that 
the  deft  is  entitled  to  our  judgment :  firtt,  because  I 
think,   on  the  true  construction  of  the  Act,   under 
which  the  claim  of  the  Crown  is  made,  that  the  present 
actual  annual  value  is  the  basis  on  which  the  succes- 
sion   dnty  is    to  be  calculated,  and  not  possible  or 
prospective    annual     value;      secondly,    because    the 
special   provisions    made    in  certain   cases,    such  as 
timber,  trees  and  wood,  advowsons,  fines  on  beneficial 
leases  and    opened  mines,    afford,  in  my  judgment, 
strong  evidence  that  such  a  case  as  the  present  was 
not  to  be  dealt  with  in  the  way  proposed,  without 
some  danhe  in   the  Act  to  authoiise  it;  and  lastly 
because,  if  the  principle  on  which  the  present  claim  is 
made  be  a  sound  one,  it  must  apply  to  cases  where  the 
present  annual  value  is  less  than  prospectively  it  will 
probably  become,  as  well  as  to  cases  where  it  is  abso- 
lutely nothing,  and  it  is  to  my  mind  perfectly  clear 
that  the  Act  was  not  framed  with  any  inch  intention. 
The  real  question  before  us  is,  what  is  the  meaning  of 
"annual  value"  in  the  21st  section?    Does  it  mean 
present  actual  annual  value,   or  does   iC  mean  the 
annual    valne  which    the  owner  might  inmiediately 
obtain  from  the  property  were  he  minded  to  apply  it 
to   a  different  purpose?   or  the  possible  prospective 
value  which  there  is  every  reason  to  suppose  be  will 
obtain  in  a  very  few  years  ?     I  am  of  opinion  that  it 
means  pretent  uctval  annual  value.     The  23rd  section 
makes  especial  provision  for  timber,  trees,  or  wood, 
which  timber  is  to  be  paid  for  when  sold.    The  snc- 
cessor  to  timber  is  not  bound  to  sell  it ;   he  may,  if  so 
minded,  allow  it  to  stand  as  an  ornament  to  his  estate 
till  it  has  lost  all  valne  as  timber,  and  then  he  will  pay 
nothing.     The  24th  section  nukes  a  similar  provision 
as  to  an  advowson.    A  snccessor  to  an  advowsou  is 
chargeable  only  for  any  profit  he  may  make  by  selling 
it    or  selling    a    next    presentation,    but    he  ia  not 
chargeable  on  account  of  the  possibility  of  profit  if  he 
does  not  avail  himself  of  it  by  disposing  of  either 
the  advowson  or  the  next  presentation.     The  25th 
section   provides  for  fines  on  beneficial  leases.    The 
26th  section  gives  the  rule  for  manors,  opened  mines 
and    other  rul  property  of  fluctuating  value ;    but  a 
successor    having    valuable    mineral    property  is  not 
bound  to  open  mines,  or  to  pay  for  their  valne,  if  for 
any  reason  he  determines  not  to  open  them.    When 
opened  and  worked,  they  would  oome  into  charge  as 
part  of  the  sncceasion,  and  may  have  an  annual  valne, 
or  be  wholly  nnproductire;    bat  if  they  are  to  be 
charged  with  succession  dnty,  every  time  there  is  a 
succession,  whether  they  are  opened  or  not,  the  efi'ect 
may  be,  that  in  the  result  they  would  be  paid  for  ten 
times  over.    The  value  of  timber  when  actually  sold, 
of  an  advowson  turned  into  money  or  money's  worth, 
of  a  fine  on  renewing  a  beneficial  lease,  of  the  iucome 
of  an  opened  mine,  after  deducting  all  necessary  out- 
goings, are  eaaily  ascertained  ;  but  the  possible  future 
demand  for  land  as  building  land  not,  at  the  time  of 
the  succession  in  respect  of  which  the  dnty  is  claimed, 
in  demand  at  all,  which  is  the  case  here,  is  utterly  in- 
capable of  present  appreciation,  and  there  are  obrioo* 
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reasont  wby  the  fluctaating  Ttlae  of  real  property 
ahonld  not  be  an  element  in  fixing  the  amonnt  of  datj 
to  be  paid  by  a  sncceswr.  If  the  probable  increase 
in  value  were  to  be  eatimated,  the  probable  decrease 
ODght  to  b«  taken  into  account  If  increased  duty  is 
to  be  paid  vhen  laod  rises  in  valae  after  a  snccessor 
has  obtained  poesession  of  it,  duty  ought  to  be  returned 
should  its  valoe  falL  But  if  the  principle  of  this 
claim  be  correct,  tbe  successor  to  a  mansion  and  park 
close  to  a  large  toirn,  and  adapted  immediately  for 
building  purposes,  ought  to  pay,  not  according  to  the 
fair  rental  of  the  estate  as  it  is,  but  according  to  the 
increased  ralae,  if  it  were  sold  for  building  land — a 
claim  which  I  think  could  not  be  made,  and  if  made, 
could  not  be  supported.  The  proprietor  of  property  in 
this  country  has,  in  my  judgment,  a  right  to  make  what, 
reasonable  use  of  it  be  pleases,  and  sometimes  even  an 
unreasonable  use ;  and  be  is  not  bound  so  to  use  it  as 
to  yield  the  largest  revenue  to  the  Government,  or 
to  pay  taxes  as  if  he  did.  A  landed  proprietor 
whose  park  is  over  the  most  valuable  mineral  property 
has  a  right,  ia  my  judgment,  to  say,  "  I  prefer  living 
where  my  ancestors  have  lived  to  obtaining  the 
wealth  which  opening  the  mines  would  afford;"  and 
on  a  snccession  to  such  property,  in  my  judgment,  the 
duty  ought  to  be  calculated  on  the  fair  rental  which 
auch  a  residence  and  park  would  command,  andwith- 
out  any  relereuce  to  the  value  of  the  undisturbed 
minerals.  The  last  consideraUon  which  I  shall  present 
is  this :  according  to  the  principle  involved  in  the 
present  claim,  if  the  proprietor  of  a  large  estate  did 
not  make  the  most  of  it,  and  exact  tbe  largest,  rent 
that  it  was  capable  of  affording,  on  a  snccession  the 
auccessor  might  be  called  upon  to  -pay  according  to  a 
valuation  to  be  made,  not  of  what  its  annual  value 
actually  was,  but  upon  that  which  it  might  be  made 
to  produce — a  proposition  which  I  think  wholly  un- 
tenable. For  these  reasons  I  think  onr  judgment 
should  be  for  the  deft.  My  brother  Wilde,  who  is  not 
bere,  concors  in  the  judgment  I  have  just  delivered. 
He  has  sent  a  written  judgment,  which  I  do  not  think 
it  necessary  should  be  read. 

Channell,B. — I  was  obliged  to  leave  the  conrt  in  the 
course  of  the  argument  to  attend  chambers,  so  that  I  heard 
only  part  of  Mr.  Mellisb's  argument,  and  no  part  of 
the  reply  on  tbe  part  of  the  Crown.  Under  these  cir- 
cnmstancea  I  take  no  formal  part  in  the  judgment 
delivered  by  the  conrt  ;  at  the  same  time,  I  beg  leave 
to  say  that  I  have  carefully  read  and  considered  the 
judgments  prepared  by  my  brother  Martin,  by  tbe 
Lord  Chief  Baron,  and  by  my  brother  Wilde,  and,  as 
far  as  I  can  properly  take  any  part  in  the  decision,  I 
agree  in  the  result  at  which  the  Lord  Chief  Baron  and 
my  brother  Wilde  have  arrived. 

Judgmmt  for  de/l. 

Attorney  for  tbe  Crown,  the  Soiidior  for  ItUaad 
Stvmue,  Somerset-honse. 

Attorneys  for  deft.,  Field  and  Ro$co«,  Lincoln's- 
inn-fields,  agents  for  Edm,  Sfamitrtet  and  Pears, 
Liverpool. 


OOtntT  07  aUEEK'S  BENCH. 

Keported  Iqr  Join  THoxFeox  and  T.  W.  Sasxskbs,  Esqra., 
Bairlater*-u-Law. 

Fndag,  Jfoy  22,  1863. 
The  Sheffield  Oas  Cokpaht  (apps.)  v.  The 

OVEBSBBBS  OF  SHEFFIELD  (resps.) 

Poor^att—G<u  vorit— Prmciplt  of  rating  to  the 
poor-rate, 

Th*  principle  on  which  the  ttattons,  vorks,  btdUBnge, 
4v.  <fa  gat  em^xms  <"*<  to  be  valaed,  is  laid  down 
eorreetlg  in  Beg.  o.  Mile-end  Old  Town,  10  Q.  &  210, 
and  Bag.  e.  The  West  Middlesex  Waterwoifa  Company, 
IKir^-  716;  28  L.  J.  135,  U.  C,  vit.,  that 


tha/  are  to  be  valuedasfixed  property  deriving  torn 

additional  value  from  their  eapadtji  of  being  \uid 

as  part  of  the  gasworks.  ' 

This  was  a  case  statsd  under  tbe  12  &  IS  Viet  c  4J, 
s.  1 1 ,  upon  an  appeal  by  the  Sheffield  Gas  Compm; 
against  a  poor-rate  made  by  the  township  of  Sheffield  on 
the  1  Ith  Nov.  1859.     The  case  sUted  as  foUows:- 

Tbe  apps.  are  a  gas  company  incarpotated  by  la 
Act  of  Parliament.     Tbe  property  in  respect  of  whidi 
the  apps.  are  liable  to  be  rated  to  the  poor  lies  in  in 
different  townships,  of  which  tbe  reap,  township  ia  one, 
forming  part  of  the  manofactoring  town  of  Sheffield,  io 
which    there  are   other   large  manofacturing   work. 
Tbe  apps.'  property  consists  of  land  and  buildings,  nith 
retorts    and    furnaces   and  pipes  attached,    used  fa 
the  making  or-  manufacturing  of  gas,  of  baildings 
used    as    storehouses,    of  buildings   used  as  oScei, 
and  of  land  occupied  by  mains  and  pipes  for  con- 
veying the  gas  to  the  company's  customers.     Of  thett 
different  kinds  of  property  the  first,  second  and  thin)  an 
situated  in  tbe  resps.'  and  in  one  of  the  other  townibipi, 
but  the  mains  and  pipes  extend  through  the  resps.'  ud 
partly  into  each   of  the  other   four  townships.    Tbe 
mains  and  pipes  are  laid  partly  in  land  belonging  to  the 
company;  and  partly,  in  pursuance  of  the  provisioDi  of 
the  company's  Act  of  Parliament   above  referred  to, 
under  the  streets  and  highways  in  and  about  the  toil 
of  Sheffield.     Some  of  the  mains  are  used  to  conref 
the  gas  from  the  works  where  it  is  manufactnied  and 
storol  to  the  streets  and  localities  where  it  ii  to  be 
distributed,  and  tbe  rest  of  the  mains  and  pipes  an 
used  for  distributing  the  gas  through  the  streets  to  tbe 
company's  customers  in  the  town   of  Sheffield.    The 
former  uf  these  divisions,  if  it  were  thought  expedient, 
might  be  laid  in  other  places  ;  it  is  in  part  laid  in  tbe 
places  which  the   company  have  considered  u  most 
convenient.    The  other  division  is  necessarily  Uid  in 
tbe  streets  and  places  where  tbe  customers  receive  and 
use  the  gas.     The  superficial  area  of  the  land  occupied 
by  mains  and  pipes  which  might  be  in  other  places  ai 
above  mentioned  is  997  yards;  the  saperficial  area  of 
the  land    occupied  by  mains  and  pipes  which  moat 
necessarily  be   in  the  streets  and   places  where  tbe 
ciutomers  receive   and   use  tbe  gas  is  16,000  yuda. 
The  cubical  contents  of  the  divisions  of  land  respectirel; 
are  149  yards  and  2390  yards.     By  means  of  tbeae 
several  kinds  of  property  the  company  carry  on  a  Urje 
business  in  the  manufacture  and  sale  of  gas,  and  lUo 
in  all  the  aforesaid  five  townships.     The  gas  sold  b; 
the  company  is  paid  for  by  tbe   customers  at  rates 
depending  on  the  quantity  used  by  the  cnstomers.    It 
makes   no    difference   to  the  customer  whether  the 
gas    is    brought    to  him    from    a  longer  or    shorter 
distance.     The  resps.  have  ascertained  the  net  annoal 
rateable  value  of  the  apps.'  property  in  their  tows- 
ship  by  the  following  process :— Tbe  rateable  nine 
of   tbs  whole    of   the    apps.'    works    lying   u  all 
tbe   above    five    townships  through  whidi    they  an 
dispersed,  was  first  determined  by  taking  from  tbe 
company's  printed  accounts  published  for  the  informa- 
tion of  the  shareholders  for  the  year  ending  the  30th 
June  1859,  being  the  last  published  acoonnts  hnme- 
diately  preceding  the  making  of  tbe  rata   appealed 
against,  the  simi  of  the  annuu  gross  recapts  fgr  sale  of 
gsssndof  the  residuary  products  from  tbe  matariaisafter 
tbe  gas  bad  been  made,  and  for  the  hire  of  gas-meten 
and  fittings  and  work  done,  deducting  from  this  asm 
the  gross  expenditure  for  the  same  year  incurred  in 
producing  such  receipts;  and  the  sum  of  26,716^  re- 
maining after  that  deduction  was  ta>wi  to  be  the  set 
receipts  for  that  year.    FriHn  these  net  receipu  tbe 
following  deductions  were  then  made,  vis.  :  fiiM,  tbe 
sum  of  3064/.   for  tensnts'  profiu   and  interest  (O 
capital,  being  at  the  rata  of  20t  per  cent,  oa  tbe 
sum  of  15,322t,  tbe  capital  required  to  carry  on  the 
business   of   th«  gasworks  daring  th*  sains  Jtu; 
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lectndlx,  the  mm  of  SOSOL  on  aceoant  of  tenants' 
nlea  tuil  tun,  and  the  annual  average  cost  of  the 
nptin  and  the  renewal  and  insnranoe  of  the  bnildings 
of  the  itations  and  of  the  plant  as  necessai;  to  main- 
tsia  tbem  in  a  state   to  insure  the  aboTe  receipts; 
thiidlf ,  the  sam  of  500JL  on  aceoant  of  the  renewal  of 
tb  whole  of  the  mains ;  and  after  the  above  dednc- 
tioDS  bid  been  made  from  the  net  annual  receipts  there 
Rounedasnm  of  21,0721.  arising  from  receipts  of 
tlie  works  in  the  bands  of  the  companv,  which  was 
taluo  to  be  the  rent  for  which  the  same  worlcs  might 
rtuooaU;  be  expected  to  let  from  year  to  year,  and 
the  tnie  estimate   of  the  net  anniul  value  thereof. 
IVom  this  net  annual  value  was  then  deducted  the 
sum  of  iH6L  on  account  of  the  net  rateable  value  of 
tbt  stations,  works  and  lAildings,  and  whoUj  Ijing 
within  the  resp.  township,  and   as    contiibuting  in- 
directlj  to  the     profits    rateable    only  to   the  poor 
within  the  township  in  which  they  lie.    The  remainder 
after  this  hut  deduction  was  to  b«  distiibuted  amongst 
the  several  townships  into  which  the  mains  extended, 
bj  apportioning  to  each  of  them  so  much  as  represented 
tlie  extent  of  the  mains  they  contained.    The  sum  of 
-4157/.  5s.,  being  the  amount  thus  spportioned  to   the 
ictp.  township,  was  added  to  the  above  sum  of  4246^ 
from  the  rateable  value  of  the  stations  and  land  lying 
vithu  it,  and  the  total  of  these  sums  was  taken  to  be 
the  set  annual   value  of  the  several  hereditaments 
Itlooging  to  the  appa.  lying  within  and  rateable  to 
the  poor-rate  of  the  resp.  township.    The  apps.  con- 
tend this  method  of    arriving    at    the  net  rateable 
value  of   the    rateable  property  in  the  resp.   town- 
sUp  is    contrary  to  law  and  the  principle  of  the 
rmchial  Assessment  Act,   6  &  7   Will  4,  c.    96, 
•nd   that  that  statute  ahonid   be   applied,  and   the 
set  rateable    value   ascertained,     by    the    following 
ineUiod : — ^They  contend  that  the  reaps,  should  have 
£nl  ascertained  the  quantity  of  land  and  the  size  and 
«1ms  of  the  buildings  and  fixed  machinery,  if  any,  at 
oeh  of  the  different  stations  of  the  company  in  the 
resp.  township,  and  the  class  of  each  station  in  the 
town  of  Sheffield,  and  then   as  to  each  station  used 
for  mainfaetnring,  they  should  have  considered  it  as 
ludsad  building  with  machinery,  employed  as  a  first- 
<Uis  and  Inorative  manufactory  in  the  populous  manu- 
<Mtiiriiig  town  of  Sheffield ;  that  they  should  have  then 
•wrtained  whether  there  were  ang,  and  if  any,  what 
«)her  localities  than  the  one  in  question  available  for 
■odi   a   station   for  this    company  as   the    one    in 
^•esiioa;  that    they  sbonid   then  have  ascertained 
tlx  actaal  rental   of   other   stations    consisting    of 
U»d   snd    buildings    and    machinery     employol  in 
^  largest    manufactories    in  Sheffield  ;    that  then, 
UTing  regard  to  the  quantity  of  space  occupied  by  the 
ststion  in  question  and  to  the  size  and  claas  of  the 
mOdings    and    machinery,  and  to  the  possibility  if 
wK^  expedient  of  ohtuning  a  competing  locality, 
-•od  to  the  fact  of  such  sUtion  behig  fit  for  and  used 
» the  mnnfacturing  station  of  a  first-class  manu- 
octoty  in  sneh  a  mannfacturing  town  is  Sheffield,  the 
ff*.  rfionld  have  fixed  the  rental  of  the  station  in 
^■•rtion  by  comparing  it  with  the  other  mannfacturing 
•••tiMS  above  mentioned  and  the  actual  rental  pud  for 
theai,  and  the  respa.  should  then  have  made  for  such 
•"W  the  dednetions  pointed  out  by  the  statute,  and 
■"[•■Id  so  have  obtained  the  rateable  annual  value  of 
««  sneh  station,  and  the  resps.  should  have  followed 
*niular  course  as  to  each  station  used,  as  for  storing 
«  as  for  offices,  by  comparing  them  respectively  in  a 
WBlsr  maanar  with  the  storehouses  and  offices  used 
">  the  Urge  manufacturing  bnsinesaes  in  Sheffield; 
~'|**ta  tbelandoocupied  by  mains  and  pipes,  the  resps. 
""M  have  divided  it  into  two  daaias,  vis.,  that 
wcipied  by  mains  and  pipes  which  might  if  it  had 
**  feond  ezpadieat  have  been  laid  in  other  locaUties, 
*•"  Uiat  occopied  by  mains  and  pipes  which  most 


necessarily  be  laid  in  the  localities  in  which  they  are 
actually  laid.  As  to  the  first,  the  resps.  should 
have  ascertained  the  quantity  so  occupied,  snd 
whether  there  were  any  other,  and  if  yes,  whst 
other  localities  available  in  which  the  company 
might  have  placed  them  if  they  had  thought  fit; 
and  then  they  should  have  ascertained  the 
actual  rental  obtained  for  land  in  such  localitias  in 
Sheffield  when  used  and  paid  for  without  buildings,  but 
for  manufacturing  purposes,  and  when  used  and  paid 
fur  with  machinery  attached,  but  without  substantial 
buildings,  and  used  and  pud  for  as  building,  or  other- 
wise improved  land  ;  and  then,  having  regard  to  the 
quantity  of  land  so  occupied  by  the  company,  and  to 
the  different  situations  of  snch  land  in  such  a  town  as 
Sheffield,  and  to  the  fact  that  the  occupation  by  mains 
and  pipes  is  not  a  surface  occupation,  but  one  which 
leaves  the  surface  available  and  rateable  either  in  the 
hands  of  the  company,  if  it  be  in  their  occupation,  or 
in  the  hands  of  other  occupiers,  if  it  be  occupied  by 
othen,  the  resps.  should  have  fixed  the  rental  of  such 
land  by  comparing  it  with  the  rentals  actually  paid 
for  the  other  lands  above  mentioned,  and  should  then 
hare  made  the  statutable  deductions,  and  so  have 
obtained  the  annual  value.  And  as  to  the  other  clasa 
of  lands  occupied  by  mains  and  pipes,  the  respa.  shonld 
have  proceeded  by  similar  method,  only  allowing  an 
increased  rental  for  the  consideration  that  the  com- 
pany must  necessarily  obtain  the  particular  locality, 
and  might  therefore  be  forced,  by  the  owner  of  the 
land,  to  pay  an  increased  rent  for  it ;  and  the  apps. 
contend  that,  if  such  method  had  been  followed,  the 
rateable  value  of  their  property  in  the  township  upon 
which  they  have  been  rated  would  have  been  shown 
to  have  been  much  less  than  it  appeara  to  be  when 
ascertained  by  the  erroneous  method  followed  by  the  respe. 

I  f  the  court  be  of  opinion  that  the  method  above  applied 
by  the  resps.  of  fixing  the  net  annual  value  of  the  apps'. 
rateable  property  in  the  resp.  township  was  not  aocord- 
ing  to  the  Parochial  Assessment  Act,  and  was  con- 
trary to  law,  then  the  court  was  prayed  so  to  declare. 
If  the  court  should  be  of  opinion  that  neither  of  the 
methods  above  stated  was  correct  according  to  law, 
then  the  court  was  prayed  to  declare  what  was  the 
right  method  by  which  the  net  annual  value  of  the 
apps.'  rateable  property  in  the  resp.  township  should 
be  ascertained. 

And  the  partiea  agreed  that  when  the  right  prin- 
ciple of  ascertaining  the  net  annual  value  was  pro- 
noimced  by  the  court,  the  rate  and  all  questions 
arising  thereon  should  be  referred  to  an  arbitrater  to 
determine  according  to  such  principle  what  waa  the 
amount  of  the  net  annual  value  of  the  rateable  pro- 
perty of  the  apps.'  in  the  resps.'  township,  and  deter- 
mine at  what  amount  that  annual  value  shonld  stand 
in  the  rate  appealed  against. 

Miaik  appeared  for  the  resps. 

Bretl,  Q.C.  and   Wttt  appeared  for  the  apps. 

Cases  dted: — 
Stg.  V.  The  Wat  JUiddltttx  Wateneorkt  Con- 
paag,  1  EU.  &  EU.  716 ;  28  L.  J.  ISli,  H.  C; 
Beg.  V.  The  Bimmgham  Gat  Compaiji,  1  B. 

&C.  506; 
Beg.  V.  T%e  Cambridge  Go*    Compaag,  8  A. 

Jk  IS     T^  * 

B^.  v.*  mU^end  OU  Totm,  10  Q.  B.  210. 

Cur.  adv.  mU. 
May  22. — Bi.ackbubs,J. — In  this  case  the  sessions 
state  the  mode  adopted  by  the  parish  officers  of  the 
resp.  township  to  sscertain  the  net  annual  value  of 
that  portion  of  the  rateable  property  of  the  apps.  which 
lies  within  the  resp.  township,  and  the  mode  which  the 
apps.  oontended  ought  to  have  been  adopted,  and  then 
asked  three  questions.  First,  whether  the  method 
adopted  by  the  rteps.  is  oootraiy  to  the  Parochial 
Assessmeat  Act?    Secondly,  whether,  if  this  b«  ao. 
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MoRBiSH  V.  Hall. 


[Q.  B. 


the  method  propwed  by  the  spps.  wa«  comet,  lod 
ooght  to  bate  been  applied.  Tbirdlj,  in  the  event  of 
this  cooTt  being  of  opinion  that  neither  mode  ia  correct, 
then  what  ia  ^e  right  method,  according  to  law,  by 
which  the  net  annnal  value  of  the  apps.'  rateable  pro- 
perty in  the  reaps.'  tdwnahip  aboold  be  ascertained  ? 
This  qnestion  being  answered,  the  rate  was  to  be 
referred  to  an  arbitrator  to  apply  the  principle  thus 
4aid  down  by  ns.  The  ease  came  on  for  argument 
some  time  since,  when  the  latest  decisions  on  this 
sobject  in  the  cases  of  Rtg.  t.  Milt-end  Old  Totm, 
10  Q.  B.  SIO,  and  Seg.  v.  Wui  MiddUtex  Water- 
tmrki  Company,  1  E.  &  E.  716,  were  brought  to  onr 
notice.  We  fully  concurred  with  what  was  observed 
by  Wightman,  J.  in  the  latter  case,  that  "there 
appears  so  moeh  difficulty  in  satisfactorily  applying 
the  parochial  principle  of  rating  by  estimating 
the  rent  wbidi  a  tenant  would  pve  for  the 
•ubject-matter  in  snoh  a  case  as  the  present  as 
practically  to  amount  nearly,  if  not  entirely,  to  an 
impossibility  of  doing  so  satisfactorily;"  and  also,  "that 
it  may  well  be  doubted  whether  the  distinction  which 
lias  beeu  takni  between  direct  and  indirect  sources  of 
Jiiofit  as  applied  to  the  maina  and  pipes  of  a  water 
company  mnning  throngh  different  parishes  is  well 
founded,  more  especially  in  oases  where  the  mains 
belong  to  the  company,  and  not  the  service  pipes." 
Indeed,  the  whole  subject-matter  appears  to  be  in- 
Tolved  in  so  much  difficulty  and  uncertainty  that  we 
liave  taken  much  time  in  considering  whether,  not- 
withstanding these  decisions,  we  conld  net  place  the 
rules  as  to  rating  these  companies  on  more  intelligible 
and  latiafaotory  principles,  and  which  should  be 
capable  of  uniform  application.  We  h»ve  not,  how- 
ever, succeeded  in  laying  down  a  mle  which  woold  be 
oonsistent  with  the  existing  legislation  and  decisions 
•n  this  subject,  and  would,  at  the  same  time,  be 
capable  of  being  satinfactorily  worked  ;  vre  are  strongly 
impressed  with  the  importance  of  not  unsettling  the 
l.iw  as  established  by  past  decisions  where  we  cannot 
\xf  down  a  rule  which  is  open  to  exception.  On  the 
whole,  therefore,  we  feel  that  onr  only  coarse,  until 
the  LegisUture  shall  think  fit  to  interfere,  is  to  adhere 
to  the  use  of  Reg.  v.  Wat  Middlesex  WeUeneorkt 
Company,  and  in  answering  the  questions  put  in  this 
case  to  confine  ourselves  to  inquiring  whether  the  prin- 
ciples laid  down  in  that  case  have  been  properly 
applied  in  the  present.  The  resps.  in  the  pr»sentcase 
have  begun  by  endeavouring  (in  the  mode  stated  in 
pars.  4  and  5)  to  ascertain  the  rent  for  which  the 
whole  rateable  property  of  the  company  might  be 
«xpocted  to  let  This  sum  they  estimate  at  21,072i 
They  then  deduct  from  that  amount  the  net  rateable 
value  of  the  stations,  works,  &c.  contributing  indirectly 
to  the  profits,  which  they  value  at  42462.,  and  the 
residue  they  treat  as  the  net  rateable  value  of  the 
tesidne  of  the  apps.'  rateable  property,  consisting  of 
the  mains  and  pipes,  which  mains  and  pipes  lie  in 
five  different  parishes.  Then,  assuming  that  they  have 
thus  obtained  the  correct  rateable  value  of  the  rendue, 
they  proceed  to  apportion  it  amongst  the  five  townships 
in  proportion  to  the  extent  of  the  mains  and  pipes 
«itaated  in  each.  The  apps.  object  both  to  the  mode 
by  which  the  reaps,  have  arrived  at  the  net  rateable 
yalue  of  the  entire  subject  which  they  apportion 
amongst  these  townships,  and  to  the  flode  in  which  it 
U  apportioned.  As  to  the  first  point,  namely,  the 
mode  in  whieh  the  reaps,  have  arrived  at  the  valae  of 
the  entire  subject,  it  seems  to  ns  that,  if  the  proper 
allowaaoe  for  expenses  and  for  tenants'  profits  and 
interest  on  caplul  has  been  made,  and  the  proper 
yalue  is  pnt  npon  the  atationi,  works  and  bnUd- 
ings,  &&,  a  proper  mode  has  been  ad(^pted  for 
obtaining  the  rateable  value  of  the  renuuning  proper^; 
for  we  thmk  that  what  is  left  after  these  allowtnoea 
js  the  rent  which  the  hypotbatioal  taiuuit  (to  adopt  the 


phrase  need  in  Reg.  v.  The  Wttt  Middbtx  Water- 
workg    Congmag)   would  give  for  the  rest  of  the 
apparatus.    We  mnst  observe,  however,  that  wa  hsva 
no  information  before  ns  as  to  the  mode  in  which  the 
resps.  have  arrived  at  the  amounts  which  they  allow. 
The  proper  rate  to  be  allowed  for  tenanta'  profits  and 
interest  on  capital,  is  entirely  a  qnestion  of  fact,  and 
in  making  future  rates,  or  if  the  present  rate  b  icot  te 
an  arbitrator,  it  mnst  be  ascertained  as  a  fact.    The 
principle  on  which  the  stations,  works,  boildinga,  &e., 
are  to  be  valued,  as  laid  down  in  Reg.  v.  UUt  End 
Old  Tonm,  and  Reg.  v.  West  Uiddletex  Watermrh 
Compang,  is  that  they  are    to    be    vslned  as  fixad 
property,   deriving  some  additional  value  from  thiir 
capacity  of  being  used  as  Mrt  of  the  gasworks — a  rale 
which,  in  practice,  it  is  found  not  difficult  to  spply, 
though  it  is  not,  theoretically,   very  definite.     Wi 
mention    this,   becanse,  if  we  nnderstud   the  ^n*. 
correctly,  they  contend  for  a  different  principle.     Bst 
on  the  remaining  point,  namely,  the  mode  in  uhieh 
the  entire  subject-matter  is  to  be  apportioned  smosgrt 
the  different  townships,  we  think  the  mode  adopted  bf 
the  resps.  is  not  correct.    It  is  very  true  that  the  mode 
they  propose  of  dividing  according  to  the  extent  of  tbe 
portion  in  each  township  has  the  great  advantage  of  sim- 
plicity, and  when  applied  to  such  a  homogeneous  sab- 
ject  as  the  present  it  probably  brings  out  a  result  not 
far  from  the  true  one.     It  is  worth  noticing  that  tl» 
Legislature  have  adopted  it  as  a  mle  in  the  valnatioo 
of  land  (Scotland  Act,  17  &  18  Vict,  c  91),  and  may 
possibly  hereafter  adopt  it  in  this  conntry;  but  we 
cannot  say  that  it  is  the  mle  |^ven  by  the  Farodnal 
Assessment  Act.    The  subject-matter  which  the  nspa. 
have  apportioned  amongst  the  five  townships  coniiits 
of  mains  and  pipes,  part  of  which,  aocording  to  Stg.  y. 
Wett  Middktex  Wateneorkt  Compmg,  must  be  oomi- 
deredas  directly  and  not  as  only  indirectly  contribnlingto 
the  profits ;  yet  the  resps.  have  made  no  diatinttion 
between  them.    We  think  that  we  must  refer  to  tlie 
judgment    in  the    case  of  R»g.  v.    West  Middlua 
WalervXH-ks  Compmg,  as  giving  the  bst  exporitioa 
of  the  Parochial  Assessment  Act  to  which,  as  already 
said,  we  mnst  adhere,  and  require  thoee  parties  to  apply 
the  rule  as  there  laid  down  as  well  as  they  practically 
can.    If  this  is  found  not  practically  possible,  ai  it 
certainly  seems  not  strictly  theoretically  right,  applies- 
tion  mnst  be  made  to  the  Legislature  to  interfere,  ani 
relieve  the  pariah  officers  and  jnstioes  from  the  obliga- 
tion to  apply  the  Parochial  Assessment  Act  to  raoh 
cases  as  thi^  which  we  agree  with  my  brother  Wi^t- 
man  in  thinking  it  practically  impossible  to  do  latia- 
factorily.    We  therefore  answer  the  question  by  uj- 
ing,  first,   that  the  mode  adopted  by  the  reaps.  » 
in  part  contrary  to  the  Parochial  Assessnwnt  Aet; 
that  the  apps.'  mode  is  not  correct,  and  ought  not  tohsw 
been    adopted;  and  lastly,  that  tbe  method  whiu 
must  be  adopted  is  to  apply  the  principles  explsiaed  ia 
the  judgment  in  Rtg.  t.  Wert  Middhta  WatenoerU 
Company.  Judgment  aooenfi^- 


Batardag,  Jme  27, 1863. 

UoBBisR  (app.)  V.  Hall  (reap.). 

Poor-raU — Ooagntr — Inttmatioiuil  SxUbilit* 

building — R^irukment  deparlmeut. 

UnderaHagreemmtaeirtaiinpaeeintkehUnntiiiii 

EMUtionbrnUingmuaBotted  to  M.  vilh  power  te 

him  to  erect  n«ee«arip/((ti^  tmd  mdhttxeiaaliM 

forallar*forik»ptrpote^tli»»alet^rrfraim»>f 

dariig  tie  time  lia  E:A&ilion  was  open  to  <*• 

pwbSe.     The  eonridaration  j*r  lie  agnemiKttta 

a  pnrniam  and  a  rogaltg  tn  Hit  thofeof  heti- 

moM).      The  admuion  of  U.  md  tit  tenalt 

kUo  the  hUldmg  ma  to  it  ragiJaUd  bg  tke  «"- 

«H«MMr(,aad  l*^  imt*  to  btnijt*  (»(le^' 
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lam  of  Ikt  eommiitioitari  ai  to  orderly  amdacL 

h  certain  ev»tt  tha  canautrioneri  had  powar  to 

put  at  end  to  tJka  agntmmt  and  to  ra-Ut  the  ro- 

fmkmiait  itfOftamA : 
EM,  tJut  M.  wai  not  on  ooctf»(r  iff  tlia  portiom 

«/  tie  ituUiay  aliottad  for  tka  tab  of  f>tfratk- 

meat*  lAeram  Kabla  to  ha  rated  to  tha  poor-rota. 

Special  cat*  on  an  appeal  against  a  poor-rate  for  the 
pariah  of  St  Ifarr  Abbott's,  Kensington,  and  oon- 
Snned  on  appeal  bj  the  tnisteas  of  Uie  said  parish, 
aoder  7  Geo.  4,  &  eiiii.  a.  57. 

The  poor-rates  of  that  parish  are  made  under  a 
pwats  Act  of  Parliamaiit,  7  Geo.  4,  c  exiii.  s.  57, 
tmoe  ia  the  year.  The  rate  appealed  against  was 
nsdt  on  the  Snd  April  186S,  for  the  relief  of  the  poor 
to  Micbaelnus  1868.  The  rate  did  not  include  the 
name  of  the  app. ;  bat  on  the  llth  Ang.  the  trosteee 
of  the  parish  amended  the  rata  and  insnted  the  app.'s 
uiM  ss  the  oocQpiar  of  the  Waatem  English  Befreah- 
mnt  Department  of  the  International  Exhibition,  of 
which  they  estimated  the  rateable  ralneat  U,217<.  and 
tneiaod  npon  him  the  aom  of  533/.  2*.  9<i.  in  respect 
thtraof. 

On  the  SSth  Jan.  1B6S  an  agreement  was  entered 
iota  between  the  Commissioneis  of  the  International 
Exhibitioo  186S  (who  were  inoorporated  by  Boyal 
charter),  and  the  app.,  of  which  the  fidlowing  are  the 
material  proTisiooa: — 

I.  In  oonaidantion  of  500^  to  be  paid  by  the  con- 
traetor,  one  baOf  on  the  SSth  Feb.  and  the  other 
half  at  the  time  of  the  execotion  of  this  agree- 
ment, and  of  the  royalty  rent  or  head  money 
agreed  to  be  pajd  to  the  eommissionen  as  hereinafter 
mniiooed,  the  oommiaiuoners  agree  that  the  contractor 
•hall  bare  the  right  of  selling  refreshmenta  on  apd  from 
the  day  on  which  the  Exhibition  shall  be  open  to  the 
peblio  ontil  the  closing  thereof  on  and  at  the  portion  of 
the  exhibition  bnilitings  now  in  coarse  of  erection 
which  is  called  or  known  as,  or  intended  to  be  called,  the 
Western  Section  of  the  Befreshment  Department,  and 
which  portion  ao  to  be  appropriated  to  the  contractor 
ii  to  eonsiat  of  a  space  of  40,000  square  feet  at  the 
least,  bnt  the  exact  site  and  boandaries  thereof  shall  be 
fixed  and  determined  by  the  commissioners,  and  which 
pertiaa  of  the  exhibition  bO  allotted  to  the  contractor  ia 
haieinafter  referred  to  as  the  said  refreshment-rooms. 

3.  The  contractor  shall,  at  his  own  expense,  do  as 
foUows: — Firstly,  fit  np  the  area  allotted,  or  to  be 
eOetted  to  him,  as  hereinbefore  mentioned,  with  each 
fittings,  coantars  and  ornaments,  as  he  may  require 
tot  carrying  on  bis  business;  secondly,  provide  on 
•aeh  sites  and  places  therein  as  ahall  be  appomted  by 
the  oommissioners,  such  kitchen  and  cellarage  aooom- 
medation  as  the  eoatractor  may  require ;  lastly,  lay  on 
ps  sod  water  from  the  mains,  and  make  the  necessary 
eoamiuieation  with  the  main  drains. 

3.  The  plana  of  all  fittings,  connten  and  ornaments 
proposed  to  be  erected  by  the  contractor,  shall  be  sub- 
miued  to  the  commissioners  and  approved  by  them. 

6.  The  oontractor  and  his  servants  shall  be  subject 
to  all  bye-laws  anil  regulations  that  may  be  made  by  the 
commiaeioners  for  the  orderly  conduct  of  the  exhibition, 
and  of  the  persons  employed  therein. 

8.  The  admissions  into  the  building  of  servants  and 
ether  persons  on  btuiness  contieoted  with  the  refreah- 
ment  depirtment,  shall  be  regulated  by  the  commis- 
siogeia ;  but  no  provisions  or  nwteriala  for  cooking  will 
be  allowed  to  be  introduced  into  the  building  except 
between  the   hours  of  five  and  eight  a-m.,  unless  in 

rial  eases,  and  then  only  with  the  written  permission 
the  secretary  or  general  manager  of  the   com- 
ndasioners. 

9.  The  refreabment-rooms  shall  be  kept  open 
throogbont  the  whole  of  the  hours  during  which  the 
poblic  are  admitted  to  the  Exhibition,  and  the  oon- 
toetor  engagea  to  keep  therein  on  every  day  on  which 


the  Elxhibition  is  open  a  sufficient  supply  of  all  refresh- 
ments specified  in  the  schedule  hereto  annexed,  and  to  - 
sell  such  refresbmeuts  to  all  persons  deairons  of  pur- 
,ohaaing  the  same  at  the  prices  therein  specified,  and 
that  all  such  refreshments  shall  be  of  the  best  quality. 
13.  On  every  day  on  whi:h  the  Exhibition  is  open- 
the  oommissioners  are  to  cause  an  official  return  to  ka- 
made  of  the  number  of  visitors  admitted  to  the  Exhibi- 
tion on  the  preceding  day  ;  and  the  contractor,  in. 
addition  to  the  premium  mentioned  in  clause  1,  is  to 
pay  (apecifying  certain  soma)  in  the  nature  of  a  royalty 
rant  or  money  calculated  npon  the  number  of  visitor* 
to  the  Exhibition. 

16.  The  contractor  shall  keep  the  n&eshment-ioom* 
clean  and  in  a  proper  state  for  the  nse  of  visitors,  and- 
shall  remove  every  night  from  the  boildiog  all  fra(— 
mente,  stale  provisions,  dust  and  mbbiih  that  may 
have  aoenmnlated. 

17.  Any  questions  that  may  arise  at  to  the  fnlfil- 
ment  and  mode  of  carrying  out  this  agreement  shall  be 
referred  to  the  oomroissioneia,  and  their  decision  abalt* 
be  final  ;  and  if  the  oontraotor  do  not  obey  the 
directions  of  the  commissioners  in  (mentioning  oertaia 
particulars),  the  contractor  shall  forfeit  all  his  rights- 
under  this  contract ;  and  the  commissioners  shall  be  at 
liberty  to  relet  the  said  refysshment-rooms  without 
any  hindrance  or  interferanoe  whatsoever  by  the  forfeit- 
ing contractor  or  bis  senraats,  and  without  prejudioe  to 
the  recovery  by  the  commiamoners  of  any  moneys  due- 
or  damagee  recoverable  by  the  contraotor. 

18.  All  fittings,  counters,  ornamenta  and  other 
works  erected  by  the  oontractor  in  or  about  the  said 
refreahment-rooms  shall  become  the  property  of  the 
commissioners,  and  shall  be  held  by  them  as  part 
security  for  the  fulfilment  of  this  contract  by  the  con- 
tractor, and  in  the  event  of  the  oontractor  forfeiting 
the  benefit  of  this  contract  he  shall  be  divested  of  idl' 
reversionary  or  other  intereat  in  snob  fittings,  counters, 
ornaments  and  worka.  On  the  other  band,  if  at  the 
close  of  the  Exhibition  the  commissioners  shall  be  of 
opinion  that  the  contract  has  been  satisfactorily 
carried  out,  then  in  a  oertificata  from  the  officers 
appointed  on  that  behalf  by  the  aaid  eommissionen, 
the  oontractor  will  be  allowed  to  remove  such  fittings, 
counters  and  ornaments  as  aforeeaid,  but  without 
having  any  claim  for  detriment  or  dilapidation,  iroia 
whatever  cause  arising,  bnt  all  fittings  of  whatever 
kind  which  may  be  put  in  the  kitchens  or  store  rooms, 
and  all  cellarage,  gas-pipes,  watei^pipes  and  drains- 
below  the  level  oF  the  ground-floor  of  the  refreslt- 
ment-rooms  will  remain  the  property  of  the  oom- 
missioners. 

21.  The  oontraotor  shall  not  sublet  this  contract, 
or  any  part  thereof,  onleea  with  the  written  consent  of 
the  commissioners, 

S3.  The  commissioners  will  at  any  time  between 
tbe  13th  Feb.  1862  and  the  30th  April  1862,  en  th» 
contractor  proving  to  them  that  he  has  sufficiently 
completed  tbe  arrangements  undertaken  by  him  to  be 
performed  before  tbe  opening  of  the  Exhibition,  con- 
sider the  propriety  of  granting  to  him  the  privilege  of 
supplying  refreshments  to  the  peraons  employed  in  the 
Exhibition  building. 

33.  Such  licences  as  may  be  necessary  to  enable  th» 
contractor  to  sell  the  refreshments  offered  (including 
wine,  spirits  and  beer)  are  to  be  obtained  by  tbe  con- 
tractor at  his  own  coat,  tbe  commissioners  agreeing 
to  do  any  reasonable  acts  that  may  be  reqniriBd  on 
their  part  to  facilitate  the  obtaining  of  such  licences  by 
the  contractor. 

The  site  and  boundaries  of  the  said  western  lection 
having  been  fixed  and  determined  by  the  sud  commis- 
sioners, in  pursusnce  of  tbe  said  agreement  on  or 
about  tbe  15th  March  1863,  the  app.  commenoed 
tbe  necessary  excavations  previously  to  fitting  up  tbe 
same  as  refreshment-rooms.     He   began   supplying 
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nfreshments  to  the  workmen  employed  in  the  building 
under  daase  22  on  the  24th  Harc'b  1S62,  and  oon- 
tinaed  ao  to  do  until  the  1st  Hay  1862,  and  after  the 
let  may  1862  the  said  western  section  was  appro- 
priated to  the  app,,  under  the  said  agreement,  and  the 
app.  ezsroised  the  rights  and  pririleges  ooufened  opon 
urn  by  the  said  agreement. 

The  keys  of  the  doors  of  the  said  western  section 
leading  therefrom  into  the  Exhibition  bailding  were 
always  kept  by  the  police  officers  employed  on  behalf 
of  the  sud  conuniarioners  in  the  said  Exhibition,  and 
the  said  officers  at  •  certain  time  every  evening,  naually 
between  six  and  nine  o'clock,  locked  out  the  app.  and 
bis  servants  from  the  Exhibition,  and  re-admitted 
them  each  morning,  bat  the  app.  bad  an  entrance  to 
the  said  western  section  from  the  outside  of  the 
hnilding,  made  shortly  after  the  1st  May  1862. 

The  app.  obtained  admiiaion  to  the  Exhibition 
hnilding  by  means  of  a  season  ticket,  previously  to  the 
1st  May  I86S,  procnred  from  the  commissioners,  for 
which  be  paid  five  guineas,  and  without  which  he 
•ottld  not  have  gained  access  to  the  sud  western 
aaction. 

By  the  local  Act,  17  Geo.  3,  c  Ixiv.,  s.  30,  the 
rates  authorised  by  the  Act  were  to  be  levied  upon 
•very  person  who  should  "inhabit,  hold,  occupy,  or 
enjoy  any  land,  house,  shop,  warehouse,  storehouse, 
■table,  cellar,  vault,  or  any  other  building,  tenement 
or  hereditament  within  the  said  parish;"  and  by 
•ect.  35  lodgers  on  made  liable  to  the  payment  of  rates. 

By  7  Geo.  4,  c.  cxiii,  s.  7,  persons  removing  and 
persons  coming  in  are  to  pay  rates  in  proportion ;  and 
by  sect  9  of  that  Act  it  is  provided  that  if  empty  or 
unoccupied  houses  shall  become  occupied  by  any  per- 
son or  persona,  or  any  alteradon  or  amendment  of  the 
■aid  rate  or  assessment  might  in  the  opinion  of  the 
trustees  be  made,  then  it  should  be  lawful  for  the 
trustees  to  add  or  insert  the  names  of  such  occupiers,  &c. 

The  question  for  the  court  was  whether  upon  these 
facts  the  app.  was  liable  to  be  rated  to  the  poor's  rate. 

iVenlios,  for  the  resp. — Although  the  commissioners 
were  not  liable  to  be  rated,  the  Exhibition  building 
having  been  erected  for  public  purposes,  yet.  if  any 
portion  of  it  was  occupied  for  the  purpose  of  private 
profit,  the  occupier  of  such  portion  was  rateable,  as  in 
the  case  of  canteens  in  barracks,  and  of  the  private 
apartments  in  Hampton  Court  Palace.  In  thu  case 
the  commissioners  allotted  to  Mr.  Morrish  a  cerUin 
portion  of  the  building  for  their  refireshment-rooms,  the 
ait*  and  boundaries  b«ng  fixed,  and  he  was  the 
ttocnpier  of  that  portion  for  his  private  profit  Here  it 
Is  not  necessary  to  establish  that  the  agreement  of  the 
commissioners  was  a  lease;  but  if  it  were,  there  are 
good  grounds  for  contending  that  it  amounted  to  a 
lease:  (BacAbr.  tit.  "Lease"  K.)  A  certain  space  was 
allotted  to  him,  with  a  power  of  building  on  it,  and  be 
bad  a  private  entrance  for  himself  and  servants.  He 
baa  the  power  of  using  it  in  a  particular  way,  subject 
to  the  bye-laws  of  the  commissioners.  This  amounts  to 
•  lease :  (Shop.  Touch,  tit. "  Lease.")  This  is  like  the 
case  of  the  demise  of  a  box  at  Dmry-lans  Theatre,  for 
which  the  lessee  was  held  liable  to  be  rated :  (,Ret/.  v. 
St.  Martm'i-m-tie-Fiddt,  3  Q.  B.  204.)  [Black- 
BUBH,  J. — It  is  more  like  the  case  of  market  stalls 
for  which  the  lord  of  the  market  is  liable  to  be  rated, 
but  not  the  stall-keeper.]  The  Kensington  Local  Acts, 
17  Geo,  8,  c.  XIV.  ss.  30,  34,  35;  7  Geo.  4,  o.  cxui. 
as.  7,  9 ;  3  &  I  Vict,  c  61,  s.  1,  were  referred  to,  and 
the  following  cases  cited : 

Xtx  T.  Mayor  qf  London,  4  T.  R.  21  ; 
Xtx  T.  Ciel$ea   Waltrworht  Cotiumn,  5  B.  & 
Aid.  156. 

TmJal  Atkuuon,  for  the  app.  was  not  called  upon. 

WioHTKAH,  J. — The  great  question  in  this  case  is, 
whether  the  app.  had  such  an  occupation  in  the  tene- 
AtDt  «r  premises  in  question  a*  would  render  him 


liable  to  be  rated.     That  dapenda  upon  the  agreement. 
Now,  what  did  the  couimissionen  give  to  him  by  the 
agreement  ?     They  gave  to  him  the  right  of  Mlliog 
refreshments  in  the  building  from  the  day  of  the  open- 
ing of  the  Exhibition  until  its  close.    That  ii  the 
foundation  of  the  agreement    That  licence  to  leU 
refreshments  would  not  of  itself  confer  such  as  oceopi- 
tion  as  would  make  him  liable  to  be  rated  ;  bat  it  is 
said  that  the  agreement  goes  farther,  and  becauM  the 
licence  is  to  be  exeroised  in  a  particular  portion  of  the 
building,  to  be  allotted  for  that  purpoee,  therefore  the 
app.  is  to  be  considered  the  occupier  of  that  portioa 
within  the  meaning  of  the  dedded  cases.    It  is  said, 
moreover,  that  by  the  agreement  he  ia  to  be  at  hberty 
to  erect  buildings  for  the  purpose  of  exercising  diat 
that  licence.    It  seems  to  me  that  those  ereetiou  iit 
really  subordiiute  to  the  axerdse  of  the  licence,  aod 
that  they  cany  the  caaa  no  further  than  the  mere 
granting  the  lioiHice.    I  think,  taking  the  whole  agree- 
ment ti^ether,  it  was  never  contemplated  to  give  the 
app.  the  exeluaive  possession  or  oooupalioo  of  that 
portion  of  the  building  within  which  the  licence  was  t» 
b«  exercised.      An   analogotu  case  wss  put  to  Mr. 
Prentice  during  his  argument,  to  which  no  satisfactory 
answer  was  given — the  case  of  a  licence  to  nee  a  field 
for  the  purpose  of  playing  cricket,  with  the  hberty  of 
erecting  a    booth    for  the   sale    of   refreshments  io 
the  field,    and   of  selling    refreshments    while  the 
game   was   being  played,    and   of   patting   on  the 
groand  the    various    things   that   might   be  neces- 
sary for  the  pnrpose.    It  can   hardly  be  said  thu 
an  agreement  of  that  kind  would  give  each  an  occopa- 
tion  within  the  meaning  of  the  legislation  for  the  por- 
poss  of  rating.    Neither,   as  it  appears  to  me,  had 
the  app.  such  an  occupation  in  thia  case.     If  the 
commisaioners  had  thought  fit  to  ooDte  at  any  time 
with   their    friends     within    the  40,000  square  feet 
within  which  Mr.  Morrish  had  to  exercise  his  licence, 
Mr.  Morrish  would  have  no  right  to  torn  them  ooL 
It  was  a  mere  grant  of  a  licence  to  him  to  exercise  tb» 
right  of  selling  refreshments  within   that  space,  with 
the  liberty,  for  the  purpose  of  exercising  that  licence, 
of  making  erections  in  that  apace  to  enable  him  ooa- 
venientiy  to  do  so.  The  case  of  Rex  v.  SL  ifortm-n- 
the-Fieldi  is  clearly  distinguishable  from  thia  case.    In 
that  case   there    was   a  demise  of  the   opera-box  t» 
MissCoutts;  at  certain   times  she  had  an  excluive 
right  of  occupation,  though  at  other  times  the  right 
remained  in  the  lessor.    This  agreement  does  not  pro- 
fess to  demise  or  lease  any  part  of  the  bailding,  bet 
merely  to  give  a  licence  to  exerdae  a  certain  privilege 
within  a  certain  limited  space. 

Obomptoh,  J. — Looking  at  the  whole  of  the  agree- 
ment, I  am  disposed  to  take  the  aame  view  as  my 
brothers,  that  it  is  merely  a  licence  to  sell  liquors  and 
other  refreshments  in  this  particnlar  space,  and  does 
not  give  any  exclusive  possession,  by  way  of  demise,  to 
the  party  rated,  of  any  part  of  the  boilding. 

Blackbcbit,  J. — I  am  also  of  opinion  that,  by  this 
agreement,  nothing  passed  to  Mr.  Morrish  for  which 
he  was  liable  to  be  rated  nnder  the  local  Act  of  thi> 
parish.  It  is  contended,  that  the  words  of  the  Ken- 
sington local  Act  being  nearly  the  ssme  as  those  in  the 
local  Act  in  Rex  v.  St.  Martin's-in-the-FieU*,  that 
case  is  an  authority  in  his  favour.  But  that  is  not  so. 
In  that  case  the  opera-box  was  demised  in  these  terms 
[his  Lordship  then  read  the  terms  from  the  case],  giving 
the  exclusive  enjoyment  thereof  to  the  lessee  at  par- 
ticular times.  The  dednon  in  that  case  was,  that  it 
was  a  tenement  for  which  the  lessee  could  be  rated. 
So  in  this  esse,  if  there  had  been  an  e:^nsive  enjoy- 
ment given  to  Mr.  Morrish  of  any  portion  of  the  build- 
ing, it  might  have  been  said  that  it  came  within  the 
words  of  the  Act ;  but,  looking  at  the  agreement,  I 
can  find  no  words  ginng  such  an  exclusive  enjoyment 

Rate  quaiied. 
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y.  0.  XniDBBSLEY'S  0017BT. 

■tpcittd  I17  Joanu  Uneun,  Xtq.,  B«nM«r«t-Iiav. 

Jme  8md%  and  /u/y  14,  1863. 
TucKKua  D..A1.KXAH0KS. 
ArU  oimiw— JVmo  <iiilria(»— £^i<  to  (ofanmtM 
Mma^— Zmmm* — AuHW — Ckarch  BuiUuuu 

ifoneUtU  Aap^  wu,  m  1834,  iy  m  vrdtr  » 
(MwU;  ifivHiKi,  iHKfar  (JU  Ciiiroi  AmUn^  ilo(<, 
■to  «iie  iHtn«t$,  nm  btmg  tt$tigtud  to  the  mteiml 
■*ap»*y  >IM^.  TVa  yeora  a/lanmnb,  iy  a  Moowl 
«rAr,  a««tW  liitCriel  imw  earvtd  out  of  etu  of 
tUaitM.  On  tkt  gnution  ariiwy  vikeAtr  tie 
maaAml tf  ikt  anoimlthttpiby  hmdOooxcbmea 
rffiltopMMtJuiannt  and  $olemnue  marriagti 
hkNM  tmoptnoni  rtriimt  m  tlu  otkor  dutrieU  : 
Bdi,  Oat  CU  tnamiemt  of  tack  dlilrict  pariih,  m- 
Mmg  At  inaanbent  of  At  out  carvod  oat  of 
li«  ar^^aulfy  ertatid  datrtcU,  had  tht  exelurivt 
rigit  topubSth  tit  baimt  andetUbratt  the  nuariagu 
of  two  ftnont  retident  m  nch  dittrict  pariik,  and 
ntaw  Ottfaafor  tht  Mrnie.- 
BiU,  alio,  that  ahert  a  Uetaca  to  norry  at  apar- 
tiadar  eknreh  it  in  jn-oper  forwi,  the  incumbent  <f 
tA  ehureh  it  not  on^  onUtled,  but  compeUabh,  to 
ftrfmt  At  certmon^. 

lUt  was  ■  ipeeUl  caw,  betwMo  tlie  Ber.  Bicbard 
Antia  TDckniai  and  the  Ber.  JamM  Baoutaad,  pita., 
aid  tha  Bar.  David  Mltohrll  Alexander,  daft. 

The  special  case  atated  that  the  pariah  of  Prastwioh- 
am-Oldham,  in  the  oonnty  of  Lancaater,  and  formerly 
is  lbs  djoceaa  of  Cheater,  bat  now  in  the  diooese  of 
•[•">eh«st«r,  waa  an  ancient  pariah  within  which  there 
ul  ban,  from  time  immemorial,  a  parish  church  and 
t^iiralijaid,  and  within  the  aaid  parish  there  had 
ho,  boffl  time  immemorial,  a  parochial  obapelrf 
ammonly  called  Oldham  Chapelt/,  and  within  the 
•fid  chapelt7  'h«"  "«"  ""d  bad  been,  from 
Ume  imnemoriiil,  a  ohorch  or  chapel  called 
OUbam  Chnrcfa,  and  a  cbarch  or  cbapeljrard  thereto 
UMxed,  and  that  the  aaid  chapelrjr  was  called 
>  parish  in  the  Eceleoiaaiieal  Stxmj,  aud  the  said 
drareb  or  chapel,  and  ohurob  or  cbapelyard,  were,  and 
U  been  from  time  immemorial,  need  as  and  hdd  to 
b«  the  pariah  church  and  churchyard  of  anch  chapelry 
^  pariah ;  that  the  said  church  or  cbapel  of  the  said 
^Mam  cjiapelry  had  been,  from  time  immemorial,  a 
fopetoal  coracj,  and  the  right  of  presentation  thereto 
VIS,  and  had  b«aa  from  time  immemorial.  Tested  in 
ibe  rtcUr  of  the  parish  of  Prestwioh;  and  at  the  said 
f^uth  or  chapel  of  Oldham,  banns  of  marriage  had 
na  poblisbed,  and  marriages,  christenings,  chnrchings 
*>i  bnrjrings  were  and  had  been  immemoriallj 
Hloimiaed  and  performed,  and  the  fees  paid  in  respect 
""nef  bad  been  immemorialljr  received  and  retained 
'tdaittij  for  his  own  ose  by  the  incumbent  for  the 
tiae  being  of  the  said  Oldham  church  or  chapel.  It 
*f?eared  that  fire  chapels  of  ease  had  been  bnilt  in 
OUhiffl  ebapaliy. 

%  an  order  in  council  dated  the  4th  March  1835, 
*^^  i*pi«septation  of  His  Majesty's  commissioners 
at  baiUiQg  anw  ohurobes,  in  pursuance  of  the  atatnte 
^  tbe  59  Geo.  3,  c.  134,  district  chapelries  were 
**Ci>*d  to  each  of  the  aforesaid  chapels  in  the  afore- 
oid  ancient  parochial  ehapelry  of  Oldham,  and  by  the 
■Bd  order  it  was  ordered  that  marriages,  baptisms, 
CDirdiingB  and  burials  should  be  performed  in  each 
« tieae  chapels,  and  that  the  fees  for  the  same  should, 
ftom  and  after  the  next  avoidance  of  the  rectory  of 
rRttwieb-cnm-Oldbjm,  belong  to  and  be  received  by 
**e  miniMer  of  the  said  chapels  respectively.  The 
t^  the  Ber.  Bichard  Austin  Tuckniss,  was  duly 
uxttated  into  one  of  the  aaid  district  chapelries, 
[Um.  Cas.— Vol.  II.] 


called   St.    James's,   and    is    now    the    inoombent 
thereof. 

By  an  order  dated  the  7th  Oct.  1844,  and  made  by 
her  present  Majesty  in  council,  on  the  representation 
of  the  Eoclesiaatical  Commissioners  for  England,  and 
with  the  consent  of  the  bishop  of  the  dioceee  in  which 
the  aaid  parish  of  Prestwich  waa  then  situate,  and  in 
pnrstunee  of  the  statnts  of  the  6  &  7  Vict,  c  37, 
five  new  separate  districts,  calltd  respectively  St. 
Matthew's  Chaddeitoo,  St.  John's  Ohadderton,  Old- 
honl,  Olodwick,  and  Weroeth,  were  constituted 
within  ths  aforesaid  ancient  chapelry  of  Oldham  as  it 
originally  exiated  out  of  the  district  ebapslriea 
assigned  as  aforesaid  to  the  chnrch  or  chapel  of  the  said 
parochial  chapelry  of  Oldham,  and  to  the  cbapela  of 
St  Margareta-in-HoUinwood  and  St.  Pater'»4n-01d- 
ham.  This  order  wss  duly  advertiaed  in  the  London 
Qaxettt  of  the  32nd  Oct.  1844.  In  each  of  the  said 
five  last-mentioued  districts  a  chnrch  had  besn  btiilt 
and  the  pit,  the  Ber.  Jamet  Bnmstead,  had  beau 
appointed  perpetual  eniata  of  the  sud  new  parish  at 
Glodwick.  Since  the  malting  of  ths  aforesaid  orders, 
there  had  been  an  aroidanoe  of  the  rectoiy  and  of  the 
parochial  chapel  of  Oldham.  The  deft  bad  recently 
been  presented  to  and  is  now  the  incnmbent  of  the 
parochial  chapelry  of  Oldham,  and  qnesUona  baring 
arisen  between  the  deft  as  sucb  incumbent  and  the  pita, 
with  reference  to  the  right  of  the  deft  to  publish  banns 
of  marriage  and  to  solemnise  marriages  in  Oldham 
church  between  persons  residing  within  the  limits  of  the 
said  dtatrict  chapelries  and  new  parishes  respectirely, 
and  with  reference  to  the  delt's  right  to  retain  for  his 
own  use  snob  fees  ss  be  might  receive  in  respect  of  the 
publication  of  such  banns  and  the  solemnisation  of  such 
marriages. 

The  following  were  the  questions  the  parties  prayed 
the  opinion  of  the  oonrt  upon : — 

1.  Whether  the  deft,  was  entitled  to  pnUish  banns 
of  marriage  and  to  solemnise  marriages  in  Oldham 
chnrch  between  two  persons  both  resident  within  the 
limits  of  the  "  district  chapelries,"  or  "new  parishes," 
farmed  as  sforesaid,  out  of  the  said  ancient  chapelry 
of  Oldham  ? 

S.  Whether  the  deft,  was  entitled  to  retain  for  his 
own  use  the  fees  which  he  might  receive  in  respect  of 
the  publication  of  such  banns  and  solemnisation  of  such 
marriages  at  the  said  Oldham  church  ? 

3.  Whether,  if  a  licence  had  been  obtained  from  the 
bishop  of  the  diocese  in  which  the  said  ancient 
chapelry  was  situate  for  the  marriage  at  the  said  Old- 
baui  chnrch  of  such  persons  as  aforesaid,  the  deft  waa 
entitled  to  solemnise  at  the  said  chtircb  a  marriage 
between  such  persons,  and  to  retain  for  his  own  ose 
ths  fees  which  he  might  receive  in  respect  of  snch 
marriages. 

Glatte,  Q.  C.  and  Lindley  appeared  for  the  pits. 

Dr.  Stephen;  Q.  C.  and  Trail  for  the  deft. 

GloMte,  Q.  C.  in  reply. 

The  following  authorities  weie   referred  to  in  th» 
course  of  the  argument : — 
St.  Giles's  Codex,  235; 
Deggs's  Pari.  Com.  327  ; 
1  Burn's  Eccl.  Law,  300  ; 

3  Geo.  4,  c.  73,  ss.  12  aud  17 ; 

4  Geo.  4,  c.  76,  ss.  22  and  36  ; 

5  Geo.  4,0.  64; 
7&8Geo.  4,  c.  73; 
1  &  2  Will  4,  c.  78 ; 
3  &  4  Will.  4,  0.  61 ; 
1  &  2  Vict  c  78 ; 

3  &  4  WiU.  4,  c  61  ; 

1  &  2  Vict  c.  107 ; 

3  &  3  Vict  c  49,  s.  53 ; 

2  &,3  Vict  c.  60; 

6  &  7  Vict  c  37,  ss.  II,  18  and  15 ; 

7  &  8  Vict  G  56,  s.  1 ; 

2  Y 
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8*9  Vict  c  70 ; 

9  &  10  Vict.  c.  68,  t.  88 ; 

11  &  12  Vict  0.  71 ; 

14  &  15  Vict  c.  97; 

19  &  20  Vict  c.  55 ; 

19  &  20  Vict.  c.  104,  u.  5,  29  and  33. 

Attom^-Gmeral  t.  Brerelon,  2  Vn.  sen.  435  ; 

Fuller  T.  Lme,  2  Add.  Eccl.  Rep.  419  ; 

Craven  y.  Smmderson,  7  Ad.  &  Ell.  880; 

Bomhi    T.    Toxtetk-park    Burial    Board,    31 

B««T.  52;  6  L.  T.  Rep.  N.  S.  146; 
Filtgerald  r.   Champiteye,   5  L.  T.  Bep.  N.  S. 

233,  and  2  J.  &  U.  31 ; 
Vaugtum  t.  The  South  MetropeitiUm  Ctmtterg 

Company,  3  L.  T.  Bep.  N.  S.  737,  and  1  J.  As° 

H.  856 ; 

1  Stephens'  Laws  of  the  Clergy,  255,  not«; 

2  Stephens'  Laws  of  the  Clergy,  1161. 

The  Vicb-Chamckllok. — ^Thia  ia  a  special  case  for 
tbe  opinion  of  the  court  opon  certain  qneatbns  that 
have  arisen  between  the  incambenta  of  certain  ecclesi- 
astical districts  in  Oldham.  One  of  the  pits.,  Mr. 
Tuckniss,  is  the  incumbent  of  a  district  named  St 
James's,  and  She  other,  Mr.  Bnmstead,  of  the  district 
of  Glodwick,  the  deft  Mr.  Alexander  being  the  incnm- 
bent  of  the  chapel  of  Oldham,  and  the  principal  question 
is,  whether  Mr.  Alexander,  aa  incumbent  of  the 
parochial  chapelry  of  Oldham,  is  entitled  to  publish 
banna  and  celebrate  marriages  l>etweeu  tiro  persons, 
both  of  them  resident  within  the  district  of  St.  James, 
and  so  with  regard  to  Glodwidc  The  first  statement 
of  the  special  cose  did  not  strike  me  dnring  the  argu- 
ment; but  on  couiideration  I  hesitated  whether  I  should 
not  require  it  to  be  modified  or  expunged,  to  make  it 
what  it  ought  to  be.  The  interpreution  I  should  put 
upon  it  ia,  that  the  ancient  chspel  has  been  used  in  the 
asms  manner  as  if  it  had  been  a  parish  church,  whereas 
it  is  stated  aa  a  fact  that  there  is  a  parish  church  of  a 
pariah  chnrcb,  which  ia  an  impossibility ;  and  that  it  is 
held — that  is  not  decided,  but  popularly  supposed — to 
be  the  parish  church  and  churchyard  of  Oldham  parish; 
that  is,  popularly  supposed  to  be  the  same  as 
the  parish  church  and  churchyard  ;  otherwise  the 
passsge  has  no  meaning.  This  enunciates  a  propo- 
aition  to  the  effect  that  the  chapelry  of  Oldham 
has  enjoyed  and  exercised,  and  the  church  has  had 
performed  within  it  and  within  the  churchyard  rites 
and  ceremogies  as  if  it  had  been  a  parish  church  and 
churchyard.  Let  it  Iw  assumed  in  its  largest  sense. 
The  deft  having  been  recently  presented  to  the 
chapel  of  Oldham,  the  question  has  arisen  between 
bim  and  the  pita,  with  respect  to  the  right  of 
the  deft  to  publish  banns  and  solemnise  marriages, 
and  perform  burials  within  the  districts  or  new 
parishes,  and  to  retain  the  fees  for  his  own  use, 
there  being  no  compensation  except  a  small  grant. 
The  first  question  was,  whether  the  deft  was  entitled 
to  publish  banns  or  solemnise  marriages  in  Oldham 
church  between  two  persons  resident  within  the  limits 
of  the  district  chapelries  or  new  parishes,  or  any  of 
them,  formed  out  of  the  said  ancient  chapelry  of 
Oldham.  This  question  applies  to  all  tbe  district 
chapelries  or  now  parishes,  although  the  incumbents 
of  two  only  are  before  the  court,  namely,  those  of  St. 
James  and  Glodwick  ;  but  it  is  impossible  to  avoid 
expressing  an  opinion  as  to  all.  Tbe  second  question 
u  as  to  fees,  and  the  third  as  to  marriages  by  licence. 
The  questions  turn  chiefly  upon  some  of  a  considerable 
number  of  Acts  of  Psrliament,  ill-drawn  and  obscure 
and  extremely  difficult  to  assign  a  meaning  to,  com- 
monly called  "The  Church  Building  AcU;"  the  first 
being  dated  so  long  since  as  1818,  forty-five  years  ago, 
in  the  conne  of  which  time  twenty-five  Acts  at  least 
hara  been  passed  on  this  one  subject,  or  more  than 
«n«  in  every  two  yean,  presenting  a  labyrinth  of 
«mbignity  rendering  it  difficult  to  the  last  degree  to 


discover  the  intention.     I  have  endeavoured  to  gin 
to  them  snoh  interpretation  aa  I  can,  and  for  that  pur- 
pose have  gone  through  tbain  all,  the  great  mtjeiity 
having    no    direct    bMring   on   these  qpestiaiiai   It 
ia  necessary  to  refer  to    58  Geo.  3,  c  45,  to  nt 
what  waa  t^e  effect  of  the  59  Geo.  3,  c.  134.    It  ap- 
pears that  the  commisaioaers  were  to  perform  tluie 
operations.      Under  tbe    16th  section  tbe  order  is 
council  of  1835,  creating   the  district  of  St  Jsmei, 
waa  made.    I  presume  that  wlist  is  meant  ia,  thst  tlia 
oommiasionsrs  shall  rwxxnmend  to  the  Crown  the 
various  matters,  altboogh  it  ia  not  expressed,  and  they 
professed  to  do  so  with  respect  to  that  part  of  tlw 
parish  of  Prestwioh  which  formed  the  ancient  duptliy 
of  Oldham,  and  assigned  one  portion  to  such  andsst 
cbapeL    The  17th  section  of  the  59  Geo.  3,  c.  134,  is 
the  aame  ntitatU  *ui<ait<iw  as  tb*  S7th  and  Stttb 
aeetiona  of  the  3  Geo.  4,  c  73,  by  which  it  ia  enacted 
that  it  aball  be  lawful  for  tbe  oommissiotten,  with  the 
consent  of  the  ordinary,  patron,  or  incnmbent,  or  of  the 
incumbent  with  such  consent,  to  make  a  separate  aad 
dutinct   pariah.     The   1 7th  section  anacta  that  ia 
every  ease  where  a  marriage,  jcc,  where  the  parties 
resided  in  the  district,  the  banna  of  marriage  should 
bo  pnbliahed  in  the  chapel  of  each  of  the  districts. 
What  was  the  intention  of  the  Legislature  ?    It  might 
have  been  plainly  expreased,  but  that   was  not  tlM 
coarse  pursued,  it  is  left  to  be  discovered  by  dednctioa. 
It  appears  to  me  that  the  17th  aection  of  the  59  Geo. 
3,  c.  134,  has  a  strong  bearing  in  favoor  of  tbe  exda- 
aive  right  of  the  incumbent  of  one  of  these  districts  to 
celebrate  marriages,  &c.  within  the  district,  exclo&g 
the  right  of  the  incnmbent  of  the  ancient  diapelry  it 
Oldham.     It  is  the  aame  as  the  38th  section  of  the 
58  Geo.  3,  aa  to  new  parishes,  in  every  case  «hn» 
marrisgea  were  allowed  to  be  solemnised  under  the 
Acts,  whether  in  a  chspel  or  in  a  district  chspelry 
(under  the  former  Aols),  and  in  which  the  parues,  or 
either  of  them,  were  resident  within  the  district,  that 
all  Acts  of  Parliament,  laws  and  customs  relating  to 
publishing    banns  of  marriage,    marriages,    christa- 
ings,    cfaurchings  and    burials,    and    the    registerieg 
thereof,    and     to     all    ecclesiastical     fees,    oblatioDS, 
or   offerings,   shall  apply   to   all    diatricta  and   con- 
solidated or  district  chapelries    of    any  parishes  and 
divisions  whereof  the  boundaries   shall    be  enrolled  in 
the  Court  of  Ch.  under  the   58  Geo.  3,  c.  45,  or  of 
that  Act,  and  in  the  churches  and  chapela  wherein  banns 
of  marriage  shall  1»  allowed  to  be  pnbliahed,  and  mar. 
riages,  christenings,  cliim:hingsand  burials,  or  any  o(  them 
shall  be  allowed  to  be  solemnised,  and  to  the  chuicbes 
and  chapels  thereof,  and  to  the  ecclesiastical  pertoos 
having  cure  of  souls  therein,  or  serving  the  sam«,  ilk 
like  manner  as  if  the  same  had  been  ancient,  separate 
and  distinct  parishes  and  parish  churches  by  law.    I 
do  not  know  how  to  get  over  this.  "  All  laws,  customs, 
&C.,  relating  to  ancient  parish  churches  shall  apply  to 
the  new  districts  and  churches  and  chapels,  and  to  the 
inonmbents."    Clearly,  as    between    any   two  ancitit 
parishes,  say  A.  and  B.,  tbe  law  is   distinct  that  tb« 
minister   of  pariah  A.  has  no  right    to  celebrate  a 
marriage  between  two  persons  not  r«sident  in  his  owa 
parish  but  in  parish  B.     In  the  case  of  NichoUon  v.j 
Squire,  16  Ves.  259,  Lord  Eldon,  in   the  case  of  Um 
marriage  of  a  ward  of  court,  summoned  before  bim  thi 
incumbent  who  had  published  the  banns,  and  thus  Of 
pressed  himself :    "  It  is  true  that  a  marriage  is  good 
though  neither  party  was  resident  within  the  pariah ;  bd 
If  a  clergyman,  not  using  due  diligenoe,  marries  perso4 
neither  of  who3>  is  resident  within    tbe  pariah,  he  I 
liable   at   least   to  ecdesisstical  censure,    perhaps  1 
other  consequences."     In  other  words,  the  minister  ( 
each   ancient   parish  had  exclusive    rights.     Now  tl 
section  enacts  that  all  laws,  customs,  &c.  relating  I 
an  ancient  parish  shall  apply  to  district  parishes,  a) 
therefore  it  appears  to  me  that  the  district  of  St  Jaat 
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miut  ban  tb«  txclonn  right  to  celebrate  marriages 
IttvKa  pertooi,   both   of  whom  are  reaident  in  the 
diMrict ;  in  other  words,  the  miaister  of  the  district 
«bipel  of  Oldham  has  no  more  right  to  oelebrate  a 
mtrriige  between  partiee  resident  in  the  district  of  St. 
Junes,  than  between  parties  resident  in  Dorham  or 
Omberland.   This  is  corroborated  and  strengthened 
ij  the    17th   section    of   the    3  Geo.  4,  c.   72,  iU- 
eoostmcted   and    badly    worded    as    it    is.      This 
proceeded  on  the  assomption   that  the   district    of 
St.  Jsmes   was    dal;  oonatitnted ;    bnt    it   is  oon> 
taided  not  to  be  so,  on  the  gronod  diat  the  order 
ia  conndl,  made  in  1835,  creating  this  and  the  other 
diitricts,  WIS  invalid.     The  ground  of  this  contention 
k,  that  althoagh  the  Legislatore  has  given  to  the  King 
io  eooneil  power  to  sever  and  divide  districts  from 
pyiahes,  and  sssign  them  to  others,  it  has  not  given 
fo*«r  to  divide  the  whole  of  a  parish,  and  assign  one 
ditfriet  to  the  parish  chnroh  as  if  it  was  a  district. 
Tint  is  the  major  propositian,  the  minor  being  that 
Oldham  was  a  parish  and  Oldham  cbnrch  a  parish 
cborefa,  and  therafore  the  King  in  oonncil  has  no  power 
to  do  so  in  the  parish  of  Oldham ;  which  is  in  fact  a 
Sfibgiim.    The  pita,  deny  that  Oldham  was  a  parish, 
ertheebtueh  a  parish  cbnrch,  and  therefore,  aasnming 
tke  major  proposition,  the  minor  is  false.    It  is  clear 
<f  oonrse  that  nnless  the  assumption  that  Oldham  is  a 
fmtb,  and  the  ehnrcb  or  chapel  a  parish  dinrch,  is 
veil  foondsd,  the  argnment  cannot  prevail,  and  there- 
f«e  the  question  is,  was  that  the  fact  ?    The  aUte- 
meat  in  the  special  ease  is,  that  from  time  immemorial 
tbae  had   been   a  "parochial  cbapelrj,"  commonly 
<aU«d  "  Oldham  Ohapelry,"  &a    Can  it  be  contended 
tlut  that  which   was  a  parochial  chapelry  within  a 
i*nih  can  itself  be  a  parish  with  a  parish  church  ? 
It  is  impoasible.     Oldham   church  had  been  always 
<Md    as    a    parish    church,    and    marriages,    &c., 
W  been  solemoised  there,  and  the  incumbent  had 
<xercised  parish  rights ;  bnt  the  fact  is  unshaken,  that 
it  «u  only  a  parochial  chapeL    But  one  of  the  local 
it**  (5  Geo.  4,  c.  64)  dealt  with  it,  calling  it  the 
aadent  chapel  of  ease  of  Oldham,  and  the  9  Geo.  4, 
aa  amendment  Act,  confirmed  that.    It  is  also  said, 
tiiat  it  was  called  a  parish  iu  the  Ecclesiastical  Survey. 
Bat  whatever  the  commiaaioners  of  Hen.  VIII.  did  eitone- 
«aly,  that  did  not  make  it  what  they  by  mistake  have 
oiled  it.    There  was  nothing  about  it  in  the  Acts  of 
f^Hiament.    The  object  of  the  surrey  was  only  to 
■nntun  the  position  of  the  ecclesiastical  bodies,  from 
arehlnahopriea  to  small  chapels  or  chantries,  if  they 
'Oisted,  that  they  might  be  what  they  ought  to  be 
"cording  to  the   rights  to  which  they  were  subject. 
Titn  is  nothing  but  the  simple  occurrence  of  the  word 
"pariah  "  instead  of  "  chapelry,"  and  therefore  what  the 
Crown  has  done  on  this  recommendation  is,  that  find- 
ing in  the  parish  of  Frestwich  the  ancient  parochial 
clupelry  of  Oldham,  with  its  andent  parochial  chapel, 
*°d  ui  the  parish  of  Frestwich  other  chapels,  it  had 
<linded— not  the  parish  of  Frestwich,  but  the  ancient 
<hapelry  of  Oldham — into  districts,  and  assigned  one 
PwtioD  to  each,  and  one  to  the  ancient    parochial 
diipelry  itself.    It  might  be  jnstly  sud,  when  the  in- 
oraliaat  of  a  benefice,  with  the  ezdnuve  right  of  pro- 
poty  in  an   ancient  chapelty,  is  constituted  a  mere 
ftipeodiaiy  earata  under  the  control  of  a  minister,  that 
B  an  improper  proceedmg,  and  taking  away  vested 
'>{htL_   I  felt  the  force  of  that  argument,  bnt  this 
pwoehial  chapelry  comes  within  the  provisions  of  the 
Kth  section,  giving  the  commissioners  power  to  assign 
Puticalar  districts  to  any  chapel  of  ease,  or  parochial 
''upel ;  and  the  commissioners  only  did  what  a  section 
^  aa  Act  of  Parliament  authorised  in  terms  to  be  done. 
h  Bight  be  monstrons  injostice  ;    but  was  the  order  in 
<°eaeil  invalid  by  reason  of  doing  something  which  the 
Actdidnot  anthorise?    Assume  that  it  ought  not  to 
''P'rate  so  far  as  it  assigned  a  district  to  the  ancient 


church  or  chapel  of  Oldham;  why  is  this  to 
invalidate  that  which  the  order  in  council  had  rightly 
done  with  respect  to  the  other  districts  ?  How  could  the 
order  be  partially  invalid,  as  thouj^  it  was  con- 
taminated by  the  poison  of  apparent  iojustioe  as  to  a 
portion  ?  For  a  quarter  of  a  century  the  public  have 
proceeded  upon  the  footing  of  the  order  m  coundl 
under  which  the  deft  himself  wss  appointed  incumbent 
of  the  dutrict  assigned  to  the  parochial  chapel,  and 
therefore,  if  it  is  invalid,  he  has  no  haa  Mtatidi  in 
this  conrL  It  waa  likewise  said  that  the  order  in 
council  did  not  order  marriages  to  be  performed  in  the 
district  chapels,  and  therefore  the  incumbents  had  no 
right,  in  the  respective  chapels,  to  perform  marriages 
at  ail.  No  doubt  great  ambiguity  was  shown  in  the 
langnage  of  the  Acts,  and  negligence  in  the  framing 
the  order  in  council,  the  ofiimls  probably  using  some 
old  form,  for,  professing  to  proceed  under  the  !>9  Geo.  3, 
they  referred  to  the  2nd  section  of  a  prior  Act,  which 
had  nothing  to  do  with  it.  The  word  "  accordingly  " 
meant  according  to  the  reeommendation,  part  of  wbi(A 
was  that,  after  the  avoidance,  ceremonies  should  be 
performed  in  the  district  chapels,  and  the  fees  received 
by  the  minister.  The  warding  is  most  clumsy  and 
careless ;  but  a  construction  has  been  put  upon 
it  by  a  quarter  of  a  century's  usage.  There  is,  how- 
ever, sufficient  without  this  to  preclude  the  argument, 
for  in  the  statement  of  the  case  then  is  this :  "  And 
by  the  said  order  it  was  ordered  that  marriages,  bap- 
tisms, churcbings  and  funerals  should  be  performed 
after  such  avoidance  tfii  the  fees  received  by  the 
ministers  of  the  six  chapels  respectively."  Here  the 
parties  have  agreed  by  this  special  case  that  it  was 
ordered  in  the  above  terms.  Therefore  on  all  these 
gronnds  the  incumbent  of  Oldham  within  the  ancient 
chapelry  (there  being  within  it  new  districts)  had  not 
the  right  to  publish  banns  or  perform  marriages  in 
public  between  two  persons,  both  of  whom  were 
dwelling  within  the  district  of  St.  Jamn,  and  the 
right  to  the  fees  must  follow  that  decision.  With 
regard  to  Glodwick,  that  was  created  by  a  distinct 
order  iu  council,  and  was  constituted  a  new  parish, 
which  might  be  called  a  fourth  operation  which  the 
commissioners  bad  to  perform.  That  was  nnderths 
6  &  7  Vict,  c  37  (known  as  Peel's  Act),  sect  9,  by 
which  the  commissioners  (now  represented  by  the 
'Ecclesiastical  Commissioners)  were  empowered  to  set 
out  by  marks  and  bounds  a  district,  such  district  not 
containing  any  consecrated  church  or  chapel  for  divine 
worship,  and  to  fix  the  name  of  such  district,  with  a 
map  CO  be  annexed  where  no  plan  of  the  chapel  existed, 
when  the  district  became  a  new  parish.  By  the  11th 
section  licence  might  be  granted  and  a  nomination  of  a 
minister  ;  and  by  the  1  Sth,  when  the  church  or  chapel 
was  built,  it  might  be  consecrated,  and  the  district  was 
constituted  a  new  parish,  and  it  was  competent  to 
publish  banns,  solemnise  marriages,  perform  cburch- 
ings,  christenings  and  burials.  And  this  Act  was  not 
the  same  as  the  S8  or  the  59  Geo.  3,  it  not  being 
declared  as  in  those  Acts  that  all  laws,  customs,  &c, 
were  to  apply  to  the  new  parishes  as  if  distinct 
ancient  parishes ;  bnt  that  when  any  such  church  or 
chapel  should  be  built  or  acquired  and  consecrated, 
such  district  should  from  and  after  the  consecration 
of  such  church  or  chapel  be  and  be  deemed  to  be 
a  new  parish  for  ecclesiastical  purposes  known  by 
a  particular  name;  that  such  church  or  chapel  should 
become  the  church  of  such  new  parish,  and  it  should 
be  Uwfnl  to  publish  banns,  to  solemnise  therein 
marriages,  baptisms,  churchings  and  burials,  and 
require  and  receive  such  fees  as  should  be  fixed  by  the 
chancellor  of  the  dioceee;  and  the  several  laws,  statutes 
and  customs  in  furue  relating  to  the  publication  of 
banns,  the  solemnisation  of  marriages,  baptisms, 
churchings  and  burials,  and  the  registering  thereof 
respectively  and  recovering  the  fees  should  apply  to 
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the  chnrch  of  such  neir  pariah,  and  the  perpetual 
cnnte  thereof  for  the  time  being.  This  section  is  dis- 
tinct, that  where  there  is  no  place  of  worship,  when 
built  it  shall  constitote  a  new  pariah  ;  that  is,  while 
it  is  in  its  chrysalis  state  it  shall  not  interfere  with 
the  rights  of  the  incumbent  to  pablish  banns,  which  if 
snob  district  had  not  been  constituted  be  might  have 
done,  and  with  the  fees  until  it  is  constituted  a  new 
pariah.  It  might  naturally  have  been  expected  that 
the  Act  would  hare  gone  on  to  say  what  was  to  be 
done  when  the  creation  of  the  new  parish  had  taken 
place.  Bat  that  was  left  to  coDJectnre,  and  it  is  con- 
tended that  it  is  not  piorided  that  after  the  conoti- 
tntion  of  the  new  parish  the  incumbent  of  the  mother 
church  should  not  publish  banns,  solemnise  marriages, 
&C.,  and  receive  the  fees.  What  did  the  Legislature 
mean  ?  Why,  it  must  be  taken  for  granted  that  when 
a  new  parish   was  thos  created,   the  rights  of  the 

^  incnmbent  of  the  mother  obnieh  most  be  limited,  and 
the  incombent  of  the  new  parish,  almost  tx  vi  termini 
and  of  course,  would  hare  the  right  to  solemnise  mar- 

,  riages,  publish  banns,  leoeire  the  fees,  &c.  No  doubt 
there  is  a  difficulty,  where  nothing  is  said,  in  coming 
to  any  oonclosion ;  but  there  are  other  grounds  upon 
which  the  minister  of  Glodwick  bad,  as  it  appears  to 
me,  the  exclusive  right  to  publish  banns,  aolemnise 
marriages,  &&,  and  receire  the  fees.  It  appears  that 
the  district  of  Olodwick  was  carved  ont  of  a  district 
chapelry  called  St.  Peter's,  created  nnder  an  order 
in  cooneil  made  in  1835,  contemporaneously  with 
that  of  St.  James's,  and  when  St  Peter's  was  created 
according  to  the  decision  as  to  St.  James's  dis- 
trict, the  mimster  of  Oldham  had  ceased  to 
have  rigbu  to  petfonn  ceremonies  in  the  other 
districts.  But  it  was  argued  that  when  another  dis- 
trict was  carved  oat  of  the  andent  chapeliy,  that 
restored  the  rights  of  the  minister  of  Oldham.  That 
was  not  BO ;  the  eSect  was,  that  whatever  questions 
might  arise  between  the  minister  of  Glodwick  and  St. 
Peter's,  the  minister  of  Oldham  had  no  right  to  cele- 
brate marriages  or  publish  banns  between  two  persons 
resident  within  the  new  parish  of  Glodwick.  With 
regard  to  the  other  Acts  of  Parliament  which  have 
been  cited,  I  abstain  from  expressing  any  opinion  upon 
them,  as  they  do  not  appear  to  me  to  touch  these 
qnestions.  With  respect  to  the  other  questions  as  t* 
marriages  by  licence,  and  whether  they  staad  on  the 
same  footing  as  marriages  by  banns,  I  am  of  opinion 
they  do  not,  bat  on  a  distinct  footing.  This  snbject  is 
not  dealt  with  in  express  terms,  bnt  under  the  Mar- 
riage Act,  4  Geo.  4,  c  76,  it  depends  on  the  prin- 
ciples of  canonical  obedience  and  the  rights  of  persons 
requiring  the  minister  to  perform  the  different  cere- 
monies. The  loth  section  enacts  that  "  no  licence  be 
granted  by  any  archbishop,  bishop,  or  other  ordinary, 
or  person  having  authority  to  grant  such  licences  to 
solemnise  any  marriage  in  any  other  church  or  chapel 
than  in  the  parish  church  or  some  public  chapel  of 
or  belonging  to  the  parish  or  chapelry  within  which 
the  nsnal  place  of  abode  of  one  of  the  persons  to  he 
married  shoald  have  been  for  the  space  of  fifteen  days 
immsdiately  before  the  granting  of  snch  lioence." 
Therefore,  the  responsibility  on  the  officials  was  only 
with  regard  to  the  fifteen  days.  It  might  be  in  a  me- 
tropolitan district  or  large  town,  and  the  officials 
might  have  no  means  of  folding  oat  where  the  parties 
lived,  they  must  act  according  to  Ot«  lioence  of  their 
diocesan ;  although,  of  coarse,  if  a  clergyman  knew  a 
fact,  and  chose  to  take  the  responsibility  not  to  marry 
any  person  by  reason  of  it,  the  bishop  might  say, "  I 
am  mach  obliged  to  yoo,  I  was  misled."  Bnt,  sap- 
pose  it  turned  oat  to  be  correct,  he  ran  a  great  risk. 
The  question  of  the  bishop's  rights  and  duties  is  not 
before  the  court.  The  case  of  Fitzgarald  v.  Champ- 
n«jr>  has  been  referred  to,  but  that  is  not  applicable 
here,  although  very  mnch  the  same  qoeation  was  raised, 


because  it  was  a  qnestion  of  construction,  which  tht 
court  did  not  entertain,  because  it  held  the  Btatuta  is 
force.  Here  the  eoart  cannot  refuse  to  exerciie  tb« 
jaiisdiction,  which  in  that  case  tbe  judge  caoiidatd 
be  ought  not  to  exercise,  because  the  former  Act  wu 
not  repealed. 

Solidtors  for  all  parties,  HURard,  Dak  and  StrtUtn. 


ikxtUxCa.  (a) 


OOmiT  OF  OOMXON  BBITOH. 

Beportcd  by  t.  Field  Jomnros,  Esq.,  BarrMer-at-Kir. 

Jim.  39,  30  ami  31,  1863. 
BssMErt  D.  Bakbt. 
lAbtl — Demmrer — Pita  of  priviUgtd  eammmutiM 

— Plea  of  m»t  of  MlattOaUt  notiet  of  actim. 
A^  a  eomminioMr  ofJuHtriet  m  Trtltmd,  in  a  twe*- 
m;  ofpropritton  mud  ptttOHi  interesttd,  anvtiiei 
tmdtr  (As  5  ^  G  Viet.  e.  106,  to  inqain  into  sS 
moUers  rebuiiuf  to  oerUaii  JMeries,  barged  B.,  s 
mifMomiiig  magiitratt,  tnli  a  tiolalioit  of  tk 
JMery  lam: 
Held,  tkat  tie  oeeatUm  was  privUtged: 
BtH,  alto,  that  tk»  utteranet  of  lie  word$  in  jvatisa 
mat  not  ntch  a  thing  dont  bg  virtae  or  M  pumaut 
of  the  "Act  to  rrgulate  tht  Irish  fahtria,"  tit 
5^6   Viet.  e.  106,  at  entitled  the  disfl  to  tatntf 
one  dagi  notiot  of  action  under  the  110(&  seetira. 
The  first  count  of  the  summons  and  plaint  com- 
plained that  the  pit.,  before  and   at  the  time  whra 
deft  spoke    and    pablished    the    words    hereinafta 
complained  of,  was  a  justice  of  the  peace  for  tbe 
coanty  of  Cork,  and  daring  the  time  that  pit  «m  neb 
Jostice,  it  was  unlawful  to  take  or  kill  salmon  is  a 
certain  river  called  the  Arrigadeen  River,  in  the  ooanty 
of  Coric,  during  a  certain  period  of  time  in  each  year, 
said  period  being  called  and  known  as  tbe  dose  seascn, 
and    any  person  or  persons  violating  the   lam  io 
force  in  relation  thereto,  by  taking  or  lulling  salnon  is 
said  river  daring  the  period  fixed  as  the  close  aeaaos 
in  and  on  ^id  river,  were  liable  to  be  brought  befm 
certain  justices  of  tiie  peace  of  the  said  county  (of 
whom  pit  was  one),  and  by  saidjostices  to  be  summaiilj 
punished    according    to  the    law,   and   the  pit,  a 
each  justice,  was  in  duty  bound  himself  to  ohatm 
the  laws  in  force,  in  relation  thereto,  and  also  to  see  tbit 
others  observed  same,  and  in  every  respect  to  aid 
and  assist  in  preventing  salmon  from  being  killed  or 
taken  by  any  person   or  persons  in    or  from   uid 
river  doting  the  said  dose  season,  and  in  and  on  said 
river ;  and  in  the  present  year  said  close  season  com- 
menced  with  respect  to    said    river    on    the    15th 
Oct  last  past,  and  continned  op  to  tbe  present  tiat, 
and  pit.  was  such  justice  of  the   peace  daring  >U 
said  month  of  October,  and  still  is  snch  justice  ;  and 
tbe  deft,  after  tbe  time  when  said   dose  season  bad 
commenced,  that  is  to  say,  on  tbe   29tli   of  OA. 
last  past,  at  a  cert«n  meeting  held    in  the  grand 
jury  room  in  the  city  of  Cork,  and  in  the  hearing 
and   presence  of  divers  persons,  falsely  and  msli- 
cionsly  spoke  and  published  of  and  concerning  the 
pit.   as  such  justice  of   the    peace,  and   with   tbe 
intent  and    object  of     bringing    tho    pit   as   such 
justice  into  great  disrepute  and  infamy,  the  false,  slan- 
deroas  and    defamatory  words  following,  that   is  to 
say:  "A  gentleman  of  considerable    podtioc  in  the 
ootuty  and  a  magistrate,  Hr.  Th<nnas   Hungerford, 
met  me  this  day  and  told  me  that  there  is  a  dreadful 
slanghter  going  on  in  the  Arrigadeen  river,  salmon 
being  killed  in  immense  quantities  (meaning  an  no- 

(n)  From  the  JrUh  /nrit,  bj  penaisslan. 
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Infid  •bighiw  of  Mlnum  daring  tba  eloae  leaaoo). 

Mr.  Gubton,  ia  oidar  that  no  misUk*  should  arite, 

put  the  timo  wbon  the  leMon  oloaed  on  tho  back  at 

A»  Ueence,  bat  tb«  public,  I   am  tan,  will   be  •«- 

friMd  to  boar  that  thk  Mr.  BonnoU  (moaaing  tba 

pit)  ictaaUj  wiDto   to  the  oommiaoionen  (meaning 

ri»  Commiiainnora  of  Fiaberiea  in  Inland),  asking 

tbini  mors  than  a  month  ago  for  permission  for  him- 

mV  to  fish  with  a  rod,  and  to  altar  the  period  then 

iui  open  bf  tba  ng^ilatiooa  of  the  conunisaioDers. 

Ht  (oManiig  the  plu)  waa  told  it  was  outerly  impoa- 

«bla  to  do  n.     What  the  infaranoe  ia  I  shall  leave  U 

ll»  pablie,  that  is,  whether  Hi.  Franeia  Evans  Bennett 

(oauiiig  the  pit.)  is  one  of  those  persons  referred 

ttijHr.  Unngerford  in  Us  (tatemaot  of  to-day. 

If  rmons  of  that  data  of  life  would  not  aid  the 

wmmiSBoaaia  hy  obaarring  the  law,  to  aaf  nothing 

«f  <i<««ing  it,  it  is  bard  to  expect  that  they  coold 

pmiib  a  poor  man  for  committing  a  breach  of  that 

liw  which  a  rich  man  himself  will  not  observe.    This 

(Htleman  (meaning  the  pit.)  should  be  oantions  in 

*bat  ha  does.     He  is  a  gentleman  of  considerable 

•M^  ia  tiw  ooonty,  and  a    magiatrMs    beridea, 

and  be  ooght  to  know  well  what  ongbt  and  what 

Mgbt  not  to  be  dona.    He  was,  at  a  sot  very  re- 

nola  period,  a  magiatrato  of  the  county  of  Cork,  and 

be  was  removed  from  the  commlaaion  of  the  peace  be- 

••ate  of  ita  having  been  proved  that  be  was  engaged 

ia  tranigraaaiooa  of  the  tiahery  Uws.    He  was  for  a 

«0"defaWo  bms  out  of  it,   but  through  Uie  inter- 

•■■lee  of  some  friends,  ha  was  again  restored  to  it  If 

t*  da*  not  aid  in  upholding  the  laws  it  is  hard  to  az- 

P«»  that  they  can  be  enforood,"  the  dafi.  maaniog 

ibanby  that  the  pit.  waa  one  of  tboaa  persons  who 

UM  aaimoo  in  tlia  said  river  during  the  close  aeason, 

■d  waa  theceby  guilty  of  a  crime  puniahable  by  law,' 

«i  tbu  aa  such  jnatioa  of  the  pesos  he  did  himaelf 

•wiUy  VMlata  thoas  laws  which  he  was  bound  to  ob- 

"wa  and  anforoa,  and  waa  unfit  to  hold  or  enjoy  such 

•«m»»ion  of  tha  peace  as  he  (pit.)  did  then  enjoy; 

•»  (bat  aa  sneh  justice  he  did  not  and  wonld  not  ob- 

«na  er  anfoaoa  the  laws  he  waa  bound  to  obaerve  and 

"wnee,  and  that  as  such  justios  he  did  not  and  wonld 

Maid  in  upholding  those  Uws  which  as  such  justice 

bsj-as  in  diaty  bound  to  uphold,  and  by  rvasoa  of  his 

WnlaiseoDdiwtia  violating  said  laws  and  negieot- 

■{  to  aplMld  and  anfofce  than,  he  was  unfit  to  be  a 

JJ*c»  of  tba  paaoe.    The  seoond  and  third  counts 

fwgad  tha  utterance  of  tho  tame  words  with  the 

■"•ndoaa  alightly  varied.    To  the  three  counts  the 

w.  plesded   the    two    following  pleaa:— 1.   That 

■*«  and  at  the  time  of  the  apuking  of  tha  said 

"^gad  siaodenas  words,  the  daft  was  a  commissioner 

«f  bsharies  in   Ireland  duly  appointed  puisnant  to 

«»a  ttatutaa  in  that  behalf,  and  that  nnder  the  ptw- 

*?«■  of  a  certain  Art  of  Parliament  passed  in  the 

■«  year  of  her  present  Migaety,  and  tha  AcU  for 

•■•Bdiag  and  regulating  tha  aaid  Act,  it  waa  and  is 

•™wfiil  to  UU  aafanon  in  Ireland  with  the  rod  or 

•"•nnae  at  oertain  periods  of  the  year   hereinafter 

*»«•«  tho  close  aeason,  and  that  upon  the  Arrigadeen 

mar  m  the  aaid  first  count  of  tbs  summons  and  plr.int 

■■tieasd,  it  waa  at  the  time  of  the  speaking  of  the 

T"  •"V*  alanderoua  worda,  and  is  unlawful  under 

tbs  piovisiona  of  said  Acta,  to  kiU  salmon  at  any  time 

m  the   mterval    between    the    I5th    Oct.  and    the 

»«  Nov.  in  tha  ssid  Arrigadeao  river,  in  the  neigh- 

whood  of  which  the  aud  pit.  reaidea,  and  that  the 

««d  AmgadeoB  river  was  and  ia  situate  within  the 

'"*  flshery  district,  and  that  for  said  district  con- 

•arvators  of  fiahariea    had    been    duly    elected    and 

•PJWrtad  for  the  proteetioaMf  the  fiaberiea  within  the 

««  diatrict,   pursuant  to  the  provisioas  of  an  Art 

2»*  in  tha   twelfth  year  of  her  praeent  Majesty, 

"•"jjo*  "  An  Act  for  the  protection  and  improvement 

"  «»a  aalonn,  tnut,  and  other  inland  fisheries,"  and 


that  before  and  at  the  time  aforeeaid,  J.  P.  Carlaton, 
Esq.  lud  been  and  was  the  inspector  of  fiaberiea, 
and  also  secretary  to  the  conaervators  within  the  said 
district,  duly  appointed  by  the  said  board  of  con- 
aervatora  for  tba  protection  of  fiaberiea  in  the  aaid 
district,  and  for  generally  enforcing  the  fishery  laws 
within  the  same,  and  that  it  is  and  was  the  duty 
of  the  deft,  as  soch  commiiiaioaer  of  fibberiea,  and 
within  the  scope  of  hia  authority  as  such,  to  enforce 
the  provisions  of  lbs  fishery  laws,  and  in  particular  to 
enforce  the  obeervaoce  by  the  pit.  and  all  other 
persons  of  the  regulations  in  said  Acts  oontiined 
and  made  in  pniaaanM  thereof,  prohibiting  fishing 
for  aalmon  daring  the  aaid  oloae  aeason,  and  that 
it  was  also  the  duty  of  the  said  J.  P.  Carleton, 
as  such  inspector  as  aforesaid,  to  report  to 
the  deft,  all  iuatancae  of  infraction  of  the  fiabery 
laws  within  hia  said  district,  and  to  bring  nnder  the 
notice  of  deft,  the  namaa  of  all  peraona  whom  he 
believed  to  be  ia  the  habit  of  violating  or  to  have  in 
fact  violated  the  aaid  fiahery  laws,  and  that  baforo  the 
apeaking  of  the  alleged  alanderoua  arorda  in  the  aaid 
first  count  of  the  aummona  and  plaint  mentioned  the 
Commissioners  of  Fisheries  duly  published  in  pursuance 
of  the  Fisheiy  Acta  notice  of  a  meeting  to  be 
held  by  the  deft  as  such-  oommissiooar  within  the 
aaid  diatriet  in  the  county  Cork  court  bonaa,  Cork, 
on  the  29th  Oct  1862,  for  the  pnrpoee,  amongac 
othar  thinga,  of  inquiring  into  all  matters  ralatmg 
to  the  fisheriaa  within  the  aaid  diatrict,  and  that 
prior  to  the  convening  of  aaid  meeting  applicationa 
had  been  made  to  the  said  commissioners  for  permis- 
sion to  fish  on  the  said  Airigadeen  river  after  tha 
period  permiued  by  the  fishery  laws,  and  that  befon 
the  said  meeting  was  held  dett.  was  informed  by  one 
Tbomaa  Hnngertbrd  that  a  great  alanghter  of  salmon 
was  going  on  in  said  Arngadeen  river,  that  is  to  say, 
daring  the  said  oloae  aeaaon,  and  was  alao  informed 
by  the  aaid  J.  P.  Carleton,  as  such  inspector  and  secre- 
tary aa  aforeaaid,  that  aevtial  of  the  gentlemen  reei- 
dent  in  the  neighbourhood  of  the  said  Arrigadeen 
river  were  deairons  of  obtaining  peimisaon  to  fish  in 
the  said  river  for  aalmon  after  the  period  permitted 
by  law,  and  that  aeveral  peraona  wen  in  the  habit 
of  ille^y  fishing  in  aaid  Arrigadeen  river  daring 
the  oloee  season  without  permission,  and  that  an  asso- 
ciation bad  been  formed  of  certain  persons,  of  whom 
the  pit  wu  one,  for  the  porpoae  of  protecting  tha 
fish  in  aaid  river,  and  that  tho  water-bailiff  appointed 
by  the  board  of  oonaervatora  for  the  Cork  diatrict  at 
the  nomination  of  the  aaid  aaaociatiou  had  received 
orders  from  the  aaid  association  not  to  prosecute,  aa 
was  hia  duty  under  the  Fishery  Acts,  any  penoos  fish- 
ing for  salmon  between  the  15th  Oct  and  1st  Nov.  on 
the  said  river,  although  such  fishing  was  in  fact  illegal, 
and  that  the  pit.  had  applied  to  him  lor  permiaaioa  to 
fiah  on  the  said  river  daring  the  period  in  which  it  was 
by  law  unlawful  to  fiah,  as  he,  the  pit,  well  knew, 
founding  such  application  on  an  alleged  conoumnoa  of 
the  deft  therein,  although  none  such  bad  been  given, 
as  he,  the  pit,  well  knew;  and  the  statemenU  made  hj 
the  said  J.  P.  Carieton  indaced  tlua  deft,  to  believe, 
and  deft  did  in  fact  believe,  that  pit  waa  one  of  tb« 
peiBons  who  had  by  fishing  on  aud  river  during  the 
oloee  seaaon  being  guilty  of  a  breach  of  the  fishery 
lawa.  That  pit.  during  all  the  time  aforesaid  was 
a  justice  of  tba  peace  in  and  for  tha  county  of  Cork, 
and  that  he  was  bound  to  obaerve  the  fiahery  lawa 
then  in  foroe,  and  aa  such  justice  to  enforce  ttae 
observance  of  those  lawa  by  othen.  That  the  deft, 
afterwarda  by  virtue  of  his  office  presided  at  aaid 
meeting,  and  that  the  alleged  illegal  fishing  upon  the 
western  riven  of  the  Cork  distrirt  of  which  the 
Arrigadeen  river  was  one,  became  and  was  the  subject 
of  discussion  at  said  meeting,  and  tiiat  thwe  were 
present  at  said  meeting  diven  memben  of  the  said 
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*oard  of  coosenraton  for  the  Cork  district,  and  also 
certain  membors  against  whom  charges  had  been  made 
x>(  illegallj  taking  salmon  daring  the  close  season  in 
other  places  within  the  said  district,  and  that  all  snid 
persons  were  interested  in  this,  that  said  laws  should 
4>e  observed  and  enforced  and  all  persons  deterred 
from  violating  or  continning  to  violate  the  same ;  and 
deft,  npoo  said  oceasion,  in  discharge  of  snch  bis 
4Jut7  as  snch  commissioner  of  fisheries,  and  acting  as 
he  bond  J!dt  believed  within  the  scope  of  bis  antharit7 
as  snch  and  with  a  view  to  the  better  observance  of 
said  laws  and  regulations  and  the  deterring  the  pit. 
and  all  other  persons  from  violating  same,  spoke 
the  words  in  the  first  coant  of  the  summons  and  plaint 
«omplained  of,  believing  same  as  in  said  count  ex- 
plained to  be  true,  and  withoat  malice  in  fact,  as  he 
lawfully  might  for  the  cause  aforesaid,  which  is  the 
speaking  and  poblishing  in  the  first  count  of  the 
summons  and  plaint  complained  of.  3.  That  the 
several  matters  and  things  complained  of  were  done  bj 
the  deft,  by  virtue  of  a  certain  Act  of  Parliament 
passed  in  the  6th  year  of  her  present  Majesty's  reign, 
entitled  "  An  Act  to  regulate  the  Irish  Fisheries,"  and 
the  Acts  for  amending  the  said  Act,  and  that  this 
action  was  commenced  against  deft  before  twenty- 
one  days'  notice  thereof  in  writing  had  been  given  to 
defi.  or  left  at  his  nsnal  pUoe  of  abode.  The  pit. 
demurred  to  the  first  of  these  defences  on  the  fol- 
lowing grounds:  That  said  defence  does  not  show 
that  the  slander  spoken  cf  pit.  by  deft,  was 
uttered  under  snch  a  state  of  circumstances  as  ren- 
dered same  privileged  j  and  does  not  show  any  fact* 
Ihat  justified  deft,  in  speaking  and  pnblisbing  same 
as  complained  of;  and  does  not  show  any  facts 
that  warranted  deft,  in  arriving  at  the  conclusion 
ho  says  he  arrived  at  as  to  pit's  guilt,  and  does 
not  state  that  any  person  had  in  fact  told  deft,  that 
pit.  was  guilty  of  the  offence  which  deft,  ssid  he  (ph.) 
was  gnilty  of  j  and  does  not  show  how  it  was  deft.'s 
dnty  by  virtno  of  his  office  to  utter  snch  slander  against 
plu's  character  at  said  meeting.  To  the  second  plea 
the  pit.  demurred,  because  that  sud  defence  does  not 
mt  all  show  how  the  publication  of  slander  was  or  could 
be  a  matter  or  thing  done  nnder  the  Act  or  Acts  of 
Parliament  referred  to,  and  because  the  said  Act  or 
Acts  io  not  nor  does  any  of  them  directly  or  indirectly 
-sanction  the  pnblication  by  deft,  as  shch  commissioner 
«f  false  and  malicions  slander,  or  in  any  way  make  it  a 
matter  or  thing  that  oOuId  or  might  be  done  nnder 
-•aid  Act  or  Acts. 

Jama  Murphg  (with  him  SulUean,  Serjt)  in 
support  of  the  demurrer.— The  first  of  these  defences 
does  not  disclose  a  privileged  occasion.  Under  the 
old  system,  which  allowed  the  general  issue,  when  the 
•circumstances  were  proved,  it  was  for  the  presidmg 
judge  to  decide  whether  these  dreumstances  eon- 
■titnied  a  privileged  occasion,  and  if  he  so  decided 
it  lay  on  the  pit  to  prove  express  malice.  In  Too- 
good  T.  apgrmg,  1  Cr.  H.  &  R.  193,  Parke,  B.,  in 
Kiving  judgment,  lays  down  the  rule  thus:  "The 
law  considers  snch  pnblication  as  malicious,  unless 
it  is  fairiy  made  by  a  person  in  the  discharge  of  some 
public  or  private  duty,  whether  legal  or  moral,  or 
in  the  conduct  of  his  own  affairs,  is  matters  where 
*•'-    interest    is    concerned."      Toogood  v.  Spyring 


Us 


•nd  WaOaet  t,  CamU,  II  Ir.  C.'L.R.  48.%  haw 
extended  the  protection  of  privilege  to  the  farthest 
limits,  but  the  principle  of  them  vrill  not  em- 
brace this  case.  The  1 11th  section  of  the  "Act  to 
regulate  the  Irish  PWieriea,"  the  5  &  6  Vict  c  16, 
which  is  relied  on,  enacts  "  Uiat  it  shall  and  may  be 
lawfnl  to  and  for  the  said  commissioners  to  hold 
general  meetings  of  proprietors  of  fisheries  in  any 
-district,  on  ^ving  due  notice  by  advertisement  or 
■otherwise  of  the  time  and  place  when  and  where  such 
meetings  are  appointed  to  be  held,  and  to  inquire  into 


the  state  of  the  fisheries  in  each  such  district,  sal 
the  best  means  to  be  adapted  for  the  regnlatien,  ia- 
provement,  or  protection  thereof."  [MoKi.HAa,CJ.— 
Doss  tlie  plea  state  that  there  wwe  none  bst  ooa- 
servators  of  the  fisheria  present  ?J  No ;  nor  is  tbire 
sny  particnlar  class  to~  which  the  meetug  wss  n- 
striated.  There  is  not  anything  in  the  Act  to  pre- 
vent any  member  of  the  public  fiom  walking  mto  tks 
meeting,  nor  anytbmg  in  the  plea  to  show  that  a 
special  class  was  present ;  a  defence  that  the  ddt 
spoke  the  works  believing  them  to  be  jutibd, 
wonld  not  be  sufficient,  because  the  droumstsiues 
woald  not  appear  which  showed  that  it  wss  ». 
LMosAUAS,  C.J.— In  Mvrpiy  v.  KdUU  we  bsM 
that  it  was  not  necessary  to  show  what  was  ths  in- 
formation, or  where  the  deft,  got  it,  if  he  statat 
be  had  information.]  The  deft  may  not  l» 
bound  to  state  the  person  from  whom  he  received  thi 
information ;  but  if  this  case  were  tried  belois  tin 
new  system  of  pleading,  and  the  deft  swore  he  spoks 
the  words  believing  them  to  be  true  and  wiUiOBtuilic^ 
that  would  not  be  held  a  justification,  for  the  prea- 
ding  judge  should  tell  whether  the  facU  pnstot  U 
the  speaker's  mind  at  the  time  constitnted  a  priii- 
leged  occasion.  In  this  plea  it  is  never  statni  tbt 
either  Hungerford  or  Carleton  mentioned  ths  plL't 
name,  or  suspected  the  pit  to  have  bees  gultj. 
[HosAiiAH,  C.  J. — I*  there  any  case  in  which  it  wm 
decided  that  the  conrt  must  be  satisfied  from  tht 
pleadings  that  the  party  had  gronnds  for  uttering  Ikt 
words  ?  Is  there  any  case  deciding  that  the  parte- 
lara  of  the  information  most  be  set  ont?  Ibom- 
sidering  Murphg  r.  KelUtt  we  were  unable  to  find  u;. 
That  was  an  action  against  the  medical  officer  of  s 
workhouse  for  saying  of  the  pit  that  if  the  peoi-ltt 
guardians  gave  him  their  custom  lie  would  supply  tkt 
inmates  with  African  sherry,  and  we  held  that  tkt 
position  of  the  party  as  a  medical  officer,  sad 
the  meeting  in  which  the  words  were  spoken  bsiof 
one  of  guardians,  together  constituted  a  privilipi 
ocoasion.]  Particulars  have  never  been  held  to  kt 
complied  with  by  deft.'s  saying,  "  1  heard  so  sad  »;' 
and  in  tbia  plea  it  is  not  stated  that  any  penoaena 
told  the  deft,  he  snspected  the  pit  If  the  pit  (M 
to  trial  on  these  pleadiogs  what  fact  can  be  diipite' 
What  question  can  be  raise  i  bout  the  insuSslaxy 
of  these  facts  ?  Or,  if  it  is  bis  richt,  then  it  is  ks 
right  to  raise  that  qnestion  now.  [Chbistias,  J.— 
It  seems  to  me  that  there  are  two  conditioin  to  W 
complied  with :  first,  a  privileged  oceasion  ;  seceadlr, 
that  the  party  brings  himself  within  the  privily] 
When  is  it  to  be  decided  if  he  haa  broo^  hiintif 
within  the  privilege  if  not  now  ?  Hokahab,  C.  J.— 
Is  there  auy  case  demding  that  if  a  msMc  W 
charged  with  giving  a  bad  character  to  his  semst 
he  must  have  reasonable  and  probable  gnoadi?] 
The  relation  of  master  and  aerrant  is  pecaHsr. 
[CiUusTiAir,  J. — ^There  is  this  difference,  that  in  tlit 
caae  of  master  and  servant  the  opinion  of  the  aaiur 
is  a  fact  which  it  is  material  for  the  party  makiag  the 
inquiry  to  know.]  It  is  not  stated  that  it  was  s 
part  of  the  business  of  the  meeting  to  stjgou^ 
absent  men.  Upon  the  pindpl*  of  this  plea  a  dcik. 
might  justify  a  slander,  on  the  ground  that  a  nambtt 
of  ticket-of-leave  men  were  present,  and  weisiitcr- 
ested  in  the  matter  : 

GUpin  V.  Fowler,  9  Ex.  K.  616; 

Ede  T.  Seott,  7  Ir.  C.  L.  B.  607 ; 

Martm  r.  Strong,  5  A.  &  £.  535. 
As  to  the  second  defence.  Cook  r.  l-eouard,  it.'^ 
351,  shows  that  a  notice  is  only  necesniy  wh«  tv 
deft,  bad  reasonable  grounda  for  suppcong  the  tkiaf 
done  was  dons  nnder  the  authority  of  the  Act 

/Samuel  (Totter  (with  iim  H.  E.  Onttmltm,  W 
in  snpport  of  the  pleas. — The  functions  of  ths  coi« 
and  of  the  jniy  in  leference  to  a  plea  of  friviltgs^ 
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wnmasication  an  dUlinot.  I  need  ool/  show  that 
iWra  ns  here  loch  an  occaiion  n  will  rebat  tbe 
bpl  iororeooa  of  maHoe,  and  it  wiU  then  be  for  the 
tit.  tt  make  ont  that  it  i«  not  privileged  either 
mm  tbe  words  need  tbamaelTee  or  from  eztriiuie 
cimimstances:  (Cooker.  WUdu,  5  El.  &  HI.  388.) 
Id  Ammu  r.  Damm,  6  C.  B.,  N.  8.,  600,  WMm,  J. 
■71,  "  It  mattera  not  bow  harsh  or  how  hasty  the 
4eft.  maj  haTS  been,  or  how  untme  tbe  ohar)^,  if 
k  ioiiii  JUe  made  it."  With  the  reasonableness 
<r  imesaonableness  of  the  deft.'s  belief,  with  the 
fndenos  or  imprudence  o(  nttering  these  words, 
the  (oort  ha*  no  eoocem :  (Mcullaud  t.  BramwtU, 
t  F.  &  F.  613;  Humphngt  r.  StUiatU,  3  F.  &  F. 
MO.)  The  3Snl  seotioa  of  the  5  ft  8  Vict  c  106, 
pm  tbe  oommiasionen  power  to  alter  tbe  close  sesson, 
■id  with  that  Tisw  to  call  a  meeting  of  pemos 
}  Weill  d  of  or  interested  in  the  fisheries.  Tbe  plea 
does  not  tnm  npoo  this  section ;  but  it  is  material  to 
dew  that  the  commiaaioners  can  only  sommon  pro- 
pritton  or  persons  interested.  The  89th  ssotion  gives 
tktra  tbe  power  to  apprehend  offenders.  Tbe  lUtb 
Mctioa  gires  the  power  to  hold  meetings  for  inquiring 
iitt  tbe  ttatft  of  the  fishsnes  in  each  district,  and  tbe 
but  means  to  be  adopted  for  the  regulation,  improre- 
ntnt  and  protection  thereof.  [Ball,  J. — ^This  section 
esljr  mentions  proprietors  of  fiaheries,  whereas  the 
SSrd  iodndes  persons  interested.]  The  plea  states 
that  tbe  meeting  was  adrertised  to  be  "for  the 
perpoie,  amongst  other  tbiogs,  of  inqniring  into  all 
siattRs  relating  to  the  fisheries."  [Ball,  J.— It 
doas  not  state  exactly  who  were  summoned.]  No ; 
tet  it  must  be  assumed  that  the  deft,  did  his  datj  in 
tlut  respect  under  this  section.  The  38tb  seotioa  of 
II  &  13  Viet,  c  92,  empowers  the  commissioners  to 
stlend  and  adrise  at  meetings  of  oonserrators.  Then 
■•  only  one  commissioner  in  IreUnd  now ;  bat  origi- 
utlj  tb«re  were  more  thiin  one.  The  plea  states  that 
tbe  deft  was  a  commissioner  of  fisheries.  It  then 
•tstes  that  tbe  time  of  the  speaking  of  the  words 
«ai  the  cloee  season.  It  then  states  that  the 
Atriet  wss  under  ths  eonserrators  elected  to  protect 
the  fisheries.  It  then  states  what  Carleton  was. 
It  then  states  that  it  was  tbe  deft.'s  duty  to 
enforce  tbe  obserrsncs  of  tbe  regulations  contained 
in  the  Fishery  Acta.  It  then  states  that  it  was 
Cwleton's  daty  to  bring  nnder  tbe  delt.'s  notice 
tbe  names  of  all  persons  whom  he  belioTed  to  be  in 
the  habit  of  vioUting,  or  to  hare  in  fact  riolated  the 
febeiy  laws ;  that  there  was  a  desin  exixting  to  fish  in 
the  dose  season  ;  that  the  deft,  was  informed  that  a 
peat  (laughter  was  going  on  on  tbe  Arrigadeen  ri»er, 
sod  that  Carleton  stated  the  pit.  had  applied  for  per- 
Biaion  to  fish  in  the  close  season.  [Ball,  J. — Is 
there  any  power  in  the  commissioners  to  grant  this?] 
Vo;  eicept  by  a  bye-law,  of  which  notice  shonld  be 
gino.  The  plea  charges  a  wilful  fakehood  upon  tbe 
pit  in  alleging  a  concurrence  by  the  dert.  in  his  appli- 
(etien  to  fish  in  tbe  close  season.  It  states  that  the 
*ft.  had  receired  intelligence  from  Carleton  respecting 
tie  pit.  befon  he  used  the  words  in  question. 
[CHBiSTiAir,  J. — Assume  so  much.  Suppose  the 
■eetiog  duly  rammooed ;  suppose  that  those  entitled 
te  be  there  wen  there,  and  no  one  else,  and  the  deft, 
'sly  proceeding— show  that  his  duties  include  a  right 
to  bold  np  to  the  meeting  an  individual  as  having  com- 
mitted a  crime  against  the  fishery  laws,  and  as  havmg 
seen  dismissed  from  tbe  magistracy  previously  on 
•Mount  of  that  same  crime.  Monahan,  C.  J. — If  a 
■eeting  of  magistrates  were  convened  to  consider  ths 
•We  of  crime  in  the  country,  any  one  of  tbcm  might 
*«eribe  the  general  state  of  tbe  ne!ghbourh.>od,  but 
•o«U  he  be  justified  m  saying  that  an  Individual  had 
■BiBiittod  crime  and  had  been  dismissed  from  the  com- 
?»ei«u  of  the  peace  for  snch  crime?]  The  question 
a  tUi :  was  tfaaier  an  occasion  ?    Ths  meeting  was  not 


a  public  meeting  ;  and  tbe  season  was  the  close  season.. 
The  deft,  is  told  that  then  was  a  great  slangbtec 
going  on.  He  honestly  believes  that  tbe  pit.  is 
guilty.  This  was  one  of  the  best  means  for  attaining, 
the  purpose  of  the  meeting  (at  least  it  is  not  unnatural, 
that  the  deft,  shonld  think  so)  that  the  parties 
present  ahonld  know  who  bad  beeu  guilty.  He  had  a 
duty  and  an  interest  te  conault  with  the  members  of  the 
meeting  respecting  the  pit.  ss  to  ths  best  means  of 
protecting  the  fisheries.  It  was  of  vital  inportanoe 
to  the  oonservaters  to  know  that  a  magistrat* 
bad  been  acting  in  this  way,  and  the  poor  wen  in- 
terested in  not  being  wrongfully  suspected  or  punished.. 
"  Duty  "  will  indudo  duties  of  imperfect  obliga- 
tion: 

ffarritOH  v.  JBwA,  5  El.  &  Bl.  344  ; 
Gtorge  V.  Goddard,  2  F.  &  Fin.  689 1 
Beattony.6Jeme,  S  H.  &  N.  838;  3  L.T.  Bep. 
N.S.  378. 
It  was  natural  that  the  deft  should  think  it 
reasonable  that  tbe  persons  pnient  should  know 
who  had  been  reported  to  have  broken  tho- 
fishery  laws.  [Christiak,  J.  —  It  might  be 
strongly  argued  tuat  imparting  to  each  other  their 
mformation  ngarding  persons  came  within  tbe  scope 
of  the  purposes  for  which  tlie  meeting  was  oaUed.\ 
It  is  enough  to  show  anything  which  rebuto  the 
pn'iaa  yitcte  inference  of  malioe.  [Cbiiistias,  J.— 
The  position  of  the  party  accused  might  be  a  fact  to 
be  taken  into  consideration  in  consulting  as  to  what 
measures  should  be  taken.]  And  tbe  pit.  was  a 
msgistrata  wboss  duty  was  to  protect  the  fishery. 
[MoicAHAN,  C.  J. — ^TUs  words  '*  what  the  inference  is- 
I  shall  leave  to  the  public,"  might  merely  mean  tbe 
public  who  were  preeent.]  Anci/ey  v.  Kiemaa,  7  Ir. 
C.  L.  R.  75,  decided  that  the  court  upon  demurrer 
will  give  to  the  pleading  demurred  to  tbe  mesning 
that  will  support  it.  In  I<!ngland  a  question  hke  this 
cannot  come  upon  demurrer,  it  must  come  befon  tbe 
court  after  trial  upon  a  motion  relating  to  tbe  judge'*, 
charge  or  some  such  thing,  and  it  would  he  guiog  far 
In  a  judge  at  Misi  Prius  to  exclude  tbe  partie* 
from  submitting  this  whole  question  to  the  jury. 
[MoNAiiAX,  C.  J. — But  the  judge  at  Nisi  Prius» 
taking  into  regard  the  nature  of  the  meetiag  and  the 
duties  of  the  deft,  would  decide  whether  these  con- 
stitnted  a  privileged  occasion.]  But  the  judge  could 
not  anticipate,  nor  can  the  court  here,  tbe  duty  of  the 
jury  in  saying  whether  the  deft  had  grounds  for  hi* 
belief.  Tbe  words  were  relevant  to  the  occasion,. 
which  was  the  convening  of  a  meetiag  under  the 
tilth  section.  Everything  connected  with  ths 
fisheries  in  Ireland  is  subject  to  the  commissioners. 
[MoKAiiAN,  C.  J.— It  may  be  very  material,  in  decid- 
ing tbe  question  of  privilege,  to  connder  if  a  stranger 
could  have  attended  this  meeting.  Cubistian,  J. 
— Or  would  the  presence  of  a  pereon  who  had  not  a 
light  to  be  there  alter  the  character  of  the  meeting, 
or  change  tbe  occasion?]  Considering  that  it  had 
been  stated  that  the  pit  had  discouraged  prosecu- 
tions against  those  who  violated  the  statutes,  it  wa* 
not  improper  for  the  deft,  to  state  what  he  did  to 
the  persons  interested.  The  fishermen  who  were 
present  were  interested.  [Monaban,  C.  J. — If  a  man 
charge  another  befoie  a  magistrate  with  a  crime,  be 
must  have  reasonable  and  probable  grounds  for  doing 
so,  and  it  will  not  be  sufficient  for  him  to  state  that 
he  has,  hut  he  must  satisfy  the  judge  at  the  trial  that 
be  had.  CHBtSTiAti,  J. — If  yon  unnecessarily  set 
out  the  grounds  of  your  belief,  which  are  mora  properly 
for  the  jury,  does  the  appearance  of  that  matter  upon 
the  record  withdraw  the  consideration  of  it  from  the 
jury.  MoxAHAM,  C.J. — Tliat,  I  conceive,  depends 
more  upon  the  form  of  the  plea  than  upon  abstract 
reasoning.  It  is  oonceivable  that  at  the  trial  a  party 
,  might  give  many  things  in  svidence  which  a  judg* 
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eoold  not  withdraw  from  th*  jar;.  Chbistiaic,  J. — 
Sorely  the  jadge  at  the  trial  might  uj  that  there  waa 
no  case  to  go  to  the  jorjr ;  and  if  we,  upon  the  argn- 
ment  of  this  demnrrer,  where  the  deft,  has  set  oat 
most  partionlaily  in  bis  plea  the  groanda  of  his 
belief,  should  hold  that  they  made  no  grounds  for 
beliering,  what  woold  be  the  result  ?  Yet  In  woold  be 
•  ntj  coorageoos  judge  who  would  withdraw  from  the 
jarj  all  that  is  stated  in  this  plea.]  As  to  the  second 
plea,  Read  t.  Coker,  13  C.  B.  850,  decided  that,  where 
a  statute  giras  protection,  it  is  not  neeessarf  that 
the  party  sboald  be  aware  of  the  ezistenoe  of  the 
■tatate: 

BcoA  T.  CUve,  10  C.  B.  827  ; 

Kirig  T.  Simptim,  10  Ex.  358  ; 

BaxMbte  y.  Grove,  3  Q.  B.  997  ; 

Horn  r.  Thomberougk,  3  Ex.  846  ; 

Oarion  r.   Oreat    Weetem  Raibiag  Cowiptmji, 
El.  Bl.  &  EL  837 ; 

Aelmd  t.  BuUer,  1  Ex.  837. 
Sullivan,  Serjt.  in  reply. — ^UntU  the  judge  decided 
the  occasion  pririleged,  it  remained  onpriTileged ;  nor 
until  then  could  any  case  go  to  the  jury.  What  the 
judge  decided  at  Kisi  Prias,  the  court  bsTc  now  to 
decide  upon  demumr.  The  learning  on  this  subject 
is  almost  exhaosted  in  Coxhead  v.  Blchanb,  3  C.  B. 
S69,  in  which  ease,  though  the  coart  difbred 
in  opinion,  they  all  agreed  that  the  question  of 
prinleged  occasion  lay  at  the  boltom  of  the  whole.  The 
ose  of  deciding  that  the  occasion  is  pririleged  is  to 
rebot  the  primd  fade  inference  of  law,  that  there 
was  malice,  and  shift  upon  the  pit.  the  onus  of  show- 
ing malice  in  fact.  The  first  of  these  defencea  does 
not  disclose  a  priTileged  occasion.  It  is  almost 
Admitted  that  onless  the  meeting  was  such  as  the  Act 
of  Parliament  authorised,  the  occasion  was  not  priri- 
leged. The  plea  states  the  meeting  to  hare  been 
convened  for  the  purpose  of  inquiring  into  all  matters 
relating  to  the  fisheries,  and  the  words  "  all  matters" 
are  put  in  with  the  express  purpose  of  coTcring  the 
words  ased  by  the  defi.  The  5  &  6  Viet  c  106, 
gives  no  jurisdiction  to  coarene  a  meeting  to 
inquire  into  "all  matters."  The  33fd  section 
authorises  meetings  to  be  held  to  alter  the  dose 
season.  The  II  1th  section,  which  is  relied  on  by  the 
deft.,  is  psonliar,  and  authorises  meetings  of  pro- 
prietcKS  only,  and  not  of  persons  interestaJ.  Meet- 
ings under  this  section  relate  to  the  ownership,  and  not 
to  the  flsheries  being  open  or  close.  I  teat  their 
power  to  enter  into  all  matters  by  this  question — 
Could  the  commissioners  under  the  lllth  section 
alter  the  close  season?  [OanisnAic,  J.— Arenotall 
fisheries  proprietary  ?]  The  only  power  given  to  the 
eoramissioners  in  relation  to  the  law  being  violated  is 
by  the  89th  section,  which  empowers  their  officers  to 
apprehend  offenders.  [CHRisnaN,  J. — The  words  in 
the  plea  are,  "  as  such  commisuoner."  I  see  no  ob- 
jection to  their  combining  in  one  meeting  the  purpoees 
«f  both  the  33rd  and  lllth  sections.]  The  deft.'s 
doty  was  to  hear  evidence  at  the  meeting. 
Gi^in  T.  Fowler,  9  Ex.  615,  is  a  stronger  case 
than  the  preaent.  The  deft,  uttered  these  words 
without  hearing  evidence.  [Gbbistian,  J. — ^Tbe 
meeting  had  a  right  to  discuss  what  course  was  adri- 
aable.l  This  was  not  a  private  meeting.  [Christian, 
J.  —  It  was  a  general  meeting  of  proprietors. 
MoKARAX,  C.  J. — If  once  we  an  obliged  to  admit 
that  such  words  as  these,  "  I  believe  A.  B.  and  C.  D. 
have  been  riolating  the  law  "  were  justifiable,  then, 
though  in  this  instance  the  defL  went  very  far  in  the 
words  he  used,  we  should  hold  the  occasion  pri- 
Tileged. Is  he  not  to  speak  at  all  ?]  He  had  no 
right  to  name  any  one.  [Ball,  J. — Is  he  to  sit  and 
say  nothing  ?  He  is  chairman  and  sole  ebwrman, 
but  we  know  that  a  sole  chairman  takes  a  part  in  the 

■iocs,  and  don  not  resemble  the  Speaker  of  the 


Honse  of  Commons.]    The  troa  role  is  ststed  in  Tm- 
good  T.  I^pgrims  in  felieitoos  language.    [HonaHai, 
C.  J. — In  langtiage  so  good  that  it  has  beeu  utd  by 
every  judge  since  when   dealing  with  the  qneitioii.] 
I  admit  that  exosss  in  the  Isngnags  will  not  take 
■way  the  privilege  according  to  Cooht  v.  ICtidei,  ad 
I  admit  that,  if  the  words  used   had  been  "fan 
statements  I  have  heard   it  is    likely  that  A.  B.  it 
implicated,"  they  would  be  privileged,  but  hmths 
deft  prejudges  the  pit  in  the  van  of  his  inqairin. 
No  portion   of  the  words  was   "fairiy  warrintii,' 
to  qaete  tha  langoage  in  Totgaod  v.  Sffrmf.   k 
oomnriasioDer   aant  down  by   tiM  Crown  to  mqeks 
into  the  ccndnot  of  a  Lord  Mayer  and  town  •oud, 
woold  not  be  justified  in  oomBaneiBg  his  inqxriai  by 
stating  that  the  Lord  Mayer  and  oooneil  were  gail^ 
of  all  that  had   been  alleged  against  them.     TUt 
occasion,  irreapectiva  of  the  kngnaga  used,  wu  pfivi- 
leged;  bat  it  is  not  privileged  when  the  words  tho- 
selvas  are  tainn  into  aeeoant    There  is  no  anthgrity 
that  I  know  of,  laying  down  that  in  a  plea  of  privileged 
communication  tha  grounds  of  the  informstion  oagbt 
to  be  set  out ;  bat  it  was  done  in  every  oaaa  thatltnt 
saw.     [Crbmtian,  J. — Thu  case  difbrs  from  ifwyif 
V.  KtiUett  in  this,  that  the  plea  in  that  ease  did  not 
profess  to  set  out  the  grounds.    Mokarah,  C  J.— 
Wss  there  ever  soeh  a  question  left   to  a  jury  ai, 
whether  the  grounds  of  infennation  were  tuffi^totf 
Is  not  the  question  this,  if  the  deft  boMstly  aai 
ioaa  jide  believed,  &c.?]      Upon    the  second  pbs 
Cook  V.  iMmard  is  a  atrong  authority.    The  Ihmgs 
authorised  by  the  Act  are  to  seize  nets  and  stakes  and 
to  assess  boundaries.     It  most  come  to  this,  that  the 
deft,  la  to  get  notice  of  action  for  eveiything  doK, 
pririleged  or  not  privileeed.    Does   a  man  open  Us 
mouth  under  an  Act  of  Parliament?     Does  this  drft, 
because  a  commissioner,  speak  under  the  Act  of  Paiiia* 
meat  every  time  be  speaks  ? 

HoHAHAH,  0.  J.— We  think  that  this  was  a  meet- 
ing convened  under  the  6  &  6  Vict  c.  106,  and  that 
tiM  deft,  was  justified  in  inquiring  inta  the  itate 
of  the  fisheries ;  that  all  attending  the  meeting  had 
a  right  to  communicate  to  each  other  each  infotmatioo 
as  they  had  received,  and  tbit  the  occasion  was  privi- 
leged. Ws  most  aBsnm^  upon  the  first  of  these  pleta 
that  the  deft  boitifide  believed  in  the  troth  of  the 
statement  made  by  him.  The  reasonableness  of  that 
belief  will  go  to  show  bona  fidti  in  fact  I  do  not  wiilt 
to  bind  myself  by  saying  that  the  evidence  will  be 
snffident  We  do  not  Ihink  that  the  deft,  was  entitled 
to  notice  of  action. 

Jvdgment  for  defi.  vpoa  the  pha  offritnSigt. 

Judgment  for  ike  pit.  upon   tkepUia  o/we»t 

o/ notice  o/ action. 


KIDDLESEZ   SESSIONS. 

Friday,  May  22,  1863. 

(Before  the  AssiSTAirr  JuoOB.) 

BUFFHAM  r.   TRUOTKIEg  OF  THB  PoOB-KATB3  OF 

Bbomley  St.  Lbomabim. 

Importmit  Jtidgment  at  to  the  Eieatoral  Fnmddt. 

At  the  sitting  of  a  former  court  an  appeal  waa  en- 
tered of  consideraUe  importance  as  regarded  the 
admission  of  occupiers  of  houses  on  the  rat»-boob 
for  which  the  rates  had  been  compounded  by  the 
landlord,  for  the  purpose  of  obtaining  the  deetiv* 
franchise.  The  house  in  which  the  appellant  lived 
was  compounded  for  by  the  landlord  on  the  basis  of 
two-thirds  of  the  annual  value.  The  appellant,  Ur. 
Buffham,  desiring  to  possess  the  elective  franchise, 
sent  in  a  claim  to  the  parish  of  Bromley  Bt  Leonaid, 
to  have  his  name  inserted  in  the  list  as  the  rated  oc- 
cupier, to  give  him  the  right  of  voting,  and  this 
claim  was  admitted ;    bnt,  when  another  rata  was 
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ntit,  he  was  nited  for  the  full  annual  value,  and 
ttwt  without  any  noti«>  luiving  l)een  given  to  him 
tiuitsach  would  be  the  caae.  Tho  question  here  arose 
u  to  the  right  of  the  i>ari3U  to  rnise  the  rating, 
tod  whether,  having  once  ullowe«l  a  campoeition  for 
tlie  house,  they  were  at  liberty  arbitronly  to  raise 
tlw  amoimt,  merely  because  the  occupier  wished 
to  avail  himself  of  his  constitutional  right  to  possoaa 
the  elective  franchise. 

This  question  was  argued  at  considerable  length ; 
and  to-day, 

The  AsasiTAXT  Jvdoe  delivered  the  following 
jidameot: — The  question  in  this  case  appears  to  me 
to  depend  entirely  upon  the  nature  and  extent  of  the 
snthority  given  to  the  trustees  for  carrying  into 
effect  an  Act  51  Geo.  3,  c.  123,  for  the  management 
of  the  poor  rates  raised  in  the  parish  of  Bromley  St 
Leopard,  in  this  county.  The  Act  provides  that  the 
mimater,  churchwardens  and  overseers  of  the  poor, 
with  tl  inhabitants  to  be  annually  chosen  and  ap- 
pointed by  the  inhabitants  rated  at  the  sum  of  KM.  a 
ytar  and  upwards,  should  have  the  general  control 
and  application  of  the  rotes  raised  for  the  relief  of 
tbe  poor  of  the  said  parish.  By  the  17th  section  it  is 
enacted,  "Th»t  where  the  yearly  rent  or  value  of 
»aj  house,  tenement,  or  hereditament,  within  tlie 
nid  parish  did  not  exceed  10^.  net  rent,  exclusive  of 
inch  parochial  rates  and  taxes  as  tho  tenants  by  law 
were  liable  to ;  or  where  any  house,  tenement,  or 
hereditament,  should  be  let  to  weekly  or  monthly 
tenants,  or  in  separate  apartments,  furnished  or 
miamished,  or  where  the  rent  of  any  house, 
teneneot,  or  hereditament,  shotdd  become  payable 
at  any  shorts  periods  tlian  quarterly,  it  should 
he  lawful  for  the  said  trustees  at  any  meeting 
lulden  tmder  that  Act,  if  they  should  thmk  proper, 
to  compound  -with  the  landlords  or  owners  for  the 
fayment  of  the  px)r-rate8  at  such  a  reduced  yearly 
rental  as  the  said  trustees  should  think  reasonable, 
•0  that  such  houses,  &c.  were  not  rated  at  less  than 
one-third,  or  more  than  three-fourths  of  the  rack- 
rent,  and  whether  such  houses  should  be  occupied  or 
DDt."  And  the  clause  then  goes  on  to  empower  the 
OUBtees  to  rate  the  landlords  or  owners,  as  if  they 
were  the  occupiers,  in  case  they  refused  to  com- 
l»nnd  for  the  rates  in  manner  Iwiore  provided.  By 
tereral  statutes  passed  subsequent  to  the  Act  above 
recited,  viz,  tho  2  4  3  Will  4,  c.  45;  11  &  12  Vict, 
t  90;  and  the  14  &  15  Vict  c.  14,  provisions  are 
made  in  respect  of  persons  whose  liouses  may  be 
tmiponnded  for,  and  who  are  desirous  of  voting  in 
the  election  of  borough  members  to  serve  in  Parlia- 
°>eM.  By  these  statutes  it  is  enacted,  that  such 
pnons  may  lawfully  claim  to  be  rated  to  the 
relief  of  the  poor  for  prenuses  in  their  occupa- 
tiia,  whether  the  landlord  shall  or  shall  not 
be  liable  to  be  rated;  and  by  the  last-men- 
timed  Act  it  is  provided  that  in  coses  where  by 
any  composition  with  the  landlord  a  less  sum 
<tuU  be  payable  than  the  full  amount  of  rate,  the 
wcnpier  claiming  to  be  rated  shall  not  be  bound  to 
pay  more  than  the  amount  payable  under  such  com- 
I»9tioii.  Tho  appellant  in  the  present  case  is  the 
occupier  of  a  bouse  in  Bromley  St  Leonard,  which 
tid,  down  to  Oct  1862,  been  compounded  for  by  the 
buillurd  luider  the  local  Act,  and  by  a  rate  then 
Dade  the  appellant  was  rated  upon  the  net  annual 
Talne  of  12L  the  trustees  having  previously  to  such 
We  roMlvea  to  terminate  the  composition  with  the 
laadlord  ia  respect  of  the  house  m  the  appellant's 
occBpstion.  There  were  two  grounds  of  appeal: 
tnt,  that  having  once  entered  into  a  composition 
with  the  landlord,  the  trustees  could  not  discontinue 
i<;  secondly,  that  if  they  couid  do  so  the  rating  on 
tlw  annual  value  of  12t  was  too  high.  The  case 
'nM  ably  argned,  and  the  first  ground  strongly  urged 
ly  ICr.  Budge  for  the  appellant,  and  I  have  taken 
tiitt  to  consider  the  judgment  which  ought  to  be 
pnnonnced,  in  consequence  of  it  being  stated 
'list  it  is  a  question  which  affects  a  large  class  of 
TOtoni.  _  It  IS  not  without  some  regret  that  upon 
this  objection  I  feel  cimsti'ained  to  decide  in 
in  favour   oi    tho    resj^mdeats.    I  am  of  opinion 
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that  the  local  Act  gives  to  the  tnistees  an  abso- 
lute discretion  upon  the  advisability  of  oompoimd- 
ing  for  houses  of  this  description  in  their  parish, 
and  that  if  an  injudicious  exercise  of  that  discretioa 
is  productive  of  hardship  the  only  remedy  is  by 
an  appeal  to  tho  Legislature.  U^u  the  second  point 
it  was  proved  that  some  time  smce  the  respondents 
gave  notice  to  the  appellant  that  the  rate  would  be 
reduced  from  12/.  to  9L,  and  no  further  reduction 
was  contended  for  by  the  appellant  The  decision 
therefore  being  in  favour  of  the  respondents,  Mr. 
Poland,  according  to  the  practice  of  the  court 
applied  for  payment  of  the  respondents*  costs.  I 
find,  however,  that  an  application  was  made  by  the 
appellant,  on  the  6th  of  tius  month,  for  an  admission 
as  to  the  weekly  rent  or  value  of  the  house  in  ques' 
tion,  and  that  on  the  7th  such  admission  was  refused 
by  the  respondents.  The  appellant,  therefore,  con- 
sidered it  necessary  to  come  to  the  court  on  the 
fuestion  of  value ;  and  for  this  reason,  and  because 
do  not  think  it  w^as  contemplated  by  the  Legislature 
that  occupiers  of  houses  compoumted  for  should  be 
made  liable  to  any  additional  pecuniary  burden  in 
consequence  of  their  claiming  to  be  rated,  in  order  to 
obtain  the  privileges  of  voting,  I  make  no  order  for 
the  payment  of  costs.  The  rate  is  to  be  amended  by 
inserting  the  net  rateable  value  at  9{.  instead  of  12^ 
and  a  case  granted  for  the  opinion  of  the  Court  of 
Queen's  Bench,  if  desired  by  tne  appellant 

Ur.  Harvey  Lewis,  M.P.,  said,  as  this  was  a 
nutter  deeply  affecting  a  large  class  of  persons  who 
ought  to  be  on  the  list  of  voters,  he  would  take 
immediate  steps  to  bring  the  subject  under  the  notice 
of  Parliament 


E0T7SS    OF    UOXDB. 

Reported  by  Jajob  Patiisox,  Eaq.,  of  the  Middle  Temple. 
BairlaterHit-lAW. 

Tuetdag,  Juilg  28,  1863. 

ReO.  V,  SADDI.BII8'  CoUTAXT. 
Corpomttbn — Bye-Uno  —  Adnustion  6y  fraud — Re- 
moval— BtatonableMn  of  bj/e-laa — Imblvencj/  of 
manbtr. 
A  bi/e-lato  of  a  corporation,  dated  1709,  enacted  that 
no  perton  vho  hat  been  a  bankrupt  or  become  other- 
tnie  intolvent  tkaU  be  admitted  a  member,  unlets  he 
iheUl  have  afienmrdi  paid  all  hit  debit  or  ettabliihed 
an  honourable  character  for  lecen  yean  tubiequentfy, 
D.  watformaUy  elected  a  member  oft/te  corporation 
by  resolution,  but  before  it  teat  communicated  to 
Aim,  he,  in  tauwer  to  a  iptettion  put  by  the  cleric, 
liut  without  authorUg,  said  he  was  tolvent,  which 
was  untrue  in  the  tente  of  hie  being  able  to  pay  hie 
creditors  in  full.  D.  was  tlien  admitted  and  acted 
as  a  member,  but  a  month  nfteraardi  was  removed 
without  an  opportunity  of  being  heard. 
Held  (ftverting  the  Judgment  oftlie  Ex.  Ch."),  1,  Aat 
the  word  "  intohent"  in  the  bye-lam  meant  a  public  or 
notorious  ineolvency,  tuch  as  stopping  payment  or 
calling  creditori  together  and  obtaining  time,  and 
therefore  the  bye-law  was  valid;  2,  that  D.  was  not 
removable  by  the  corporation'  after  being  one* 
admitted ;  •*),  that  if  removable  1).  ought  to  hose 
been  heard  previoutly  to  such  remomil ;  4,  that  a 
peremptory  mandamus  ought  to  iitue  to  the  company 
to  restore  V.  to  the  office. 

This  was  a  saggestion  of  error  on  a  judgm«nt 
of  the  Ex.  Cb. 

The  object  of  the  proceedings  was  to  try  the  right  of 
Kay  Dinsdale  to  be  an  assistant  of  the  Saddlers'  Com- 
pany, be  having  been  in  form  elected  by  the  Conrt  of 
Wardena  and  Aaaistants  of  tho  said  company,  whilst  be 
was  in  insolvent  circumstances  and  nnabl<-  to  pay  his 
creditors  20s.  in  the  pound,  and  he  harinK  procured 
himself  to  be  treated  as  such  assistant  by  alleged  false 
and  fraudulent  representations  that  ho  the  sud  Kay 
Dinsdale  was  ^nite  as  sclrent  a*  any  man  of  the  sud 
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conit  and  able  to  pay  bis  creditors  20<.  ia  the  ponnd, 
altboDgb,  as  the  defts.  ooDteaded,  he  wm  not  qaalified 
to  be  such  assistant  bj  reason  of  the  following  b;e-law 
of  the  company,  made  on  the  23rd  April  1799  : — 

"  Besolved  that  no  person  who  has  been  a  bank- 
rapt  or  become  otherwise  insolrent  shall  hereafter  be 
admitted  a  member  of  the  conrt  of  assistants  of  this 
this  company  onless  it  be  proved  to  the  satisfaction  of 
the  conrt  that  snch  person  after  his  bankmptcj  or 
insolrenoy  has  paid  and  satisfied  his  creditors  the  whole 
of  their  debts,  or  shall  hare  established  a  fair  and 
hononrable  character  for  seven  years  subsequent  to  snch 
his  bankmptcy  or  insolvency  to  the  satisfaction  of  the 
ooort  or  the  majority  of  them," 

A  writ  of  mandaauu  had  issaed  calling  on  the 
Saddlers'  Company  to  restore  Mr.  Dinsdale  to  the 
office  of  assistant  of  the  sud  company.  The  writ, 
after  stating  the  charter  of  Car.  2,  and  that  a  vacancy 
had  occurred  iu  1849  in  the  number  of  assistants 
-when  Hr.  Dinsdale  was  on  20th  Oct  1849  duly 
elected,  nominated  and  constituted  an  assistant,  but 
that  on  20th  Dec  1849  he  was  without  reasonable 
cause  removed,  called  on  the  company  to  restore  him. 

The  return  was  made  and  pleaded  to  and  issue  joined, 
after  which,  on  trial,  a  special  verdict  was  returned  as 
follows :— After  stating  that  Mr.  Dinsdale  was  dniy 
olacted  by  resolution  on  25th  Jnly  1849,  bnt  the  reso- 
lution was  not  commnnicated  to  him  till  after  cer- 
tain representations  bad  been  made  as  to  his  insol- 
Tency  when  he  was  summoned  to  attend  a  court  as 
assistant  on  16th  Oct.  1849  ;  that  at  the  time  of  the 
passing  of  the  said  resolution  be  was  in  insolvent  cir- 
oumstances ;  that  he  attended  two  courts  and  acted  as 
an  assistant,  bnt  that  he  was  removed  from  the  said 
'  office  on  20th  Dec  1849  ;  that  the  bye-law  wu  then 
in  full  foive,  and  a  person  holding  the  office  of  assistant 
might  be  elected  to  the  office  of  renter  warden,  which 
was  an  office  of  trust,  and  the  person  holding  it  might 
receive  large  sums  of  money  belonging  to  the  company ; 

"  That  iba  said  Kay  Dinsdale  did,  after  the  making 
and  passiDg  of  the  resolntion  of  the  23rd  April  1849, 
bnt  Wore  the  same  was  communicated  to  him,  or  he 
was  so  summoned  and  admitted  to  the  said  office  on 
the  24th  Sept.  1849,  in  answer  to  an  inquiry  which 
the  said  Giles  Clarke,  then  being  the  clerk  and  agent 
in  that  behalf  of  the  said  wardens  or  keepers  and 
assistants,  made  of  him  as  to  bis  the  said  Kay  Dins- 
dale's  solvency,  represent  and  state  to  the  said  Giles 
Clarke  that  be  the  said  Kay  Dinsdale  then  was  quite  as 
■olvent  as  any  man  of  the  said  court  and  able  to  pay 
his  creditors  20s.  in  the  ponnd  ;  whereas  in  truth  the 
aud  Kay  Dinsdale  then  was,  and  he  thence  hitherto 
has  been  insolvent,  and  he  was  then  largely  indebted  to 
divers  persons  in  large  sums  of  money  and  was  wholly 
unable  to  pay  his  creditors  20s.  in  the  pound,  as  the  said 
Kay  Dinsdale  then  well  knew,  and  the  said  creditors 
never  were  paid  their  said  debts,  or  any  part  thereof, 
except  a  small  dividend  of  2j.  6d.  in  the  pound,  which, 
and  no  more,  after  great  delay,  was  paid  to  the  said 
creditors  under  the  bankruptcy  of  the  said  Kay  Dins- 
dale in  the  said  return  referred  to,  and  by  means  of  the 
said  false  and  fraudulent  representations  the  said 
Kay  Dinsdale  induced  and  procured  the  said  then 
wardens  or  keepers  and  assistants  to  admit  him  to  the 
aaid  office  as  aforesaid  |  that  the  said  Giles  Clarke,  as 
•nch  clerk  and  agent,  after  the  making  of  the  said 
representations,  and  in  consequence  thereof,  caused  the 
•sJd  Kay  Dinsdale  to  be  summoned  as  aforesaid  to 
attend  the  said  meetings,  which  it  is  alleged  the  said 
Kay  Dinsdale  attended  as  aforesaid,  and  caused  the 
fa<^  of  the  sud  elecdon  to  be  communicated  to  him 
the  said  Kay  Dinsdale.  That  the  sAd  representations 
were  not  commnnicated  by  the  said  Giles  Clarke  to  any 
oonrt  of  the  wardens  and  assistants  nntil  the  20th  Oct. 
1849,  which  was  the  first  conrt  of  the  wardens  and 
•aiiistaaU  held  after  the  said  lepiesentations  wen  so 


made.  That  afterwards,  on  the  30th  Nov.  1849,  tht  nod 
Kay  Dinsdale  did  become  and  was  declared  bankrupt 
as  in  the  said  return  alleged.  That  he  was  entitled  to 
be  summoned  to  the  meeting  of  the  20th  Dec  1849, 
and  to  attend  the  same.  That  he  had  no  notice  of  the 
said  meeting  or  assembly  until  after  the  same  had  been 
held.  That  he  did  not  attend  the  same,  and  bad  no 
opportunity  of  attending  the  same.  Bnt  wbetbet  or 
not  the  said  objections  were  valid  and  ought  t» 
prevent  the  jurors  from  finding  as  they  found,  tkeT- 
prayed  the  advice  of  the  eonrt." 

'fhe  Conrt  of  Q.  B.  gave  judgment  for  the  fro- 
seeator.  This  judgment  was  reversed  by  the  Conit  of 
Ex.  Cb.,  whereupon  the  present  suggestion  of  enor 
was  made,  and  the  learned  judges  attended  the 
argument. 

Gibbons,  Laurie  and  SeteeO,  for  the  pit  in  error,, 
contended  that  the  pit  was  duly  elected ;  that  the  mis- 
representation alleged  was  not  a  fraad,  hot  wbeths 
it  was  or  not,  it  did  not  avoid  the  election  or  adndsMo; 
that  the  bye-law  was  not  valid,  because  it  limited  the 
number  of  those  who  by  the  charter  were  ellgibis  to 
election.  Even  if  valid,  the  bye-law  did  not  disqualify 
the  pit,  for  he  was  not  insolvent  within  the  meaniiig 
of  the  bye-law.  Besides,  he  was  cot  sommoned  to 
show  cause  against  the  s(ud  removal. 

B.  T.  Lj/me  Segit,  1  Dong.  SH ; 

Clarke  v.  Dickton,  1  E.  B.  &  E.  148 ; 

Ferrety.  Bill,  15  C.  B.  85; 

PhilUpam  v.  Earl  of  EgremotU,  6  Q.  B.  S87-, 

Earl  of  Brandon  r.  BtecKer,  3  C.  &  F.  479 ; 

Fermot't  case,  3  Bep.  77  a; 

Doe  V.  Reel,  4  Bing.  N.  C.  384  ; 

Biddlecombe  v.  Bond,  4  A.  &  E.  332  ; 

Bayley  v.  Schofield,  1  M.  &  S.  338  ; 

Shaw  v.  Ijucat,  3  D.  &  R.  218  ; 

Poulterer^  Company  v.  PhUUpi,  6  Bing.  K.  C. 
314; 

CUs  of  London  T.  Vanaere,  1   Ld.  Baym.  497 ; 

R  V.  GnffiUu,  2  B.  &  Aid.  731  ; 

R.  V.  Masorof  London,  2  T.  B.  177. 
KnoaUs,  Q.  C.  and  R.  Clarke,  for  the  deft,  ia 
error,  contended  that  the  bje-law  was  good  snd 
reasonable,  that  the  pit.  was  properly  removed,  tbit 
he  had  procured  his  election  by  fraud,  and  that  evm 
if  restored  he  would  be  instantly  removed  again. 

At  the  conclusion  of  the  argument  the  foUswisf 
questions  were  put  by  the  Honse  to  the  lesncd 
judges: — 

1.  Is  the  bye-law  good  in  law? 

2.  Regard  being  had  to  the  facts  stated  is  ths 
verdict,  was  the  pit  removable  under  the  bye-lse, 
assuming  it  to  be  good  in  law  7 

3.  Ooght  the  pit.  to  have  been  heard  prerionaly  to 
removal  7 

4.  Having  regard  to  the  facts  stated  in  the 
verdict,  ongbt  the  court  below  to  hare  granted  a  per- 
emptory mandamui  t 

After  time  taken  to  consider,  the  Judges  answaitd 
as  follows : — 

1.  Blackbam,  Crompton  and  Williams,  JJ.,  aid 
Cockbnm,  C.J.  held  the  bye-law  was  bad;  while 
WiUea,  J.,  Martin,  B.  and  Pollock,  C.  B.  held  it  good. 

2.  'The  first-named  jndges  (except  Williams,  J-) 
held  that  the  pit.  was  not  removable ;  while  the  otbs 
four  judges  held  that  he  was  removable. 

3.  Blackburn,  and  Crompton,  J  J.  and  Cockbnm,  C  J. 
held  that  the  pit  ought  to  have  been  heard  before  his 
removal,  while  the  other  four  judges  held  he  wu  not 
entitled  to  be  heard. 

4.  Blackburn,  Crompton  and  Williams,  JJ.  snd 
Cockbnm,  C.  J.  held  that  a  peremptory  mandamn 
ought  to  hare  been  granted ;  while  the  other  jodges 
held  that  it  onght  not 

The  following  are  the  opinions  of  Crompton,  J.  sol 
Cockborn,  C.  J. 
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CsoMPTOS,  J. — Mj  Lords,  in  answer  to  jour  Lord- 
ships' first  question,  I  sh.t  that,  in.  my  opinion,  the  b;re- 
]sir  is  not  good.     I   tliink   that  the   making  of  bye- 
Isws,  bj  which  tha  governing  part  of  a  corporation 
restricts  or  pots  a  qnalification  upon  the  persons  who 
are  to  be  elected  beyond  what  tho  charter  has  pointed 
OBt,  oaght  to  b«  looked  at  narrowlj.    The  present  b;e- 
Isw  disqualifies,  subject  to  certain  exceptions,  ever; 
ooe  who  has  ever  been  nnable,  at  any  time,  to  pa;  bis 
creditors  20s.  in  the  pound ;   and  althougli  he  bos  got 
lis  certificate  in  the    most  honourable  waj,  or  his 
creditors  bare   given  him    the    most    complete   and 
creditable  discharge,  he  is  still  within  the  operation  of 
the  bye-law,   unless  he  is  proved  to  have  paid  his 
creditors  subsequently   in  full.      The  disqualification 
does  not  depend  on  any  act  of  bankruptcy,  or  on  any 
£>t,  petition,  or  definite  legal  proceeding  in  bankruptcy 
or  uuulvency,  but  might  have  to  be  ascertained  from  a 
Uborious   and   painful   inquiry  into  the  state  of  the 
candidate's   circumstances  at   any   particular  anterior 
time,  and  after  the  lapse  of  many  years.    The  bye-law 
most  be  taknn  to  extend  to  the  not  being  able  to  pay 
the  creditors  in  full  at  any  time,  or  else  its  operation 
would  not  extend  to  the  present  case,  in  which  the 
jirosecntor  has  not  committed  any  act  of  bankruptcy  or 
ifltolvency  previous  to  his  admission.   The  exception  of 
hsTing  established  a  fair  and  honourable  character  for 
■seven     years     subsequently    to    the    insolvency,     to 
the  satisfaction    of   the    court     or    a    majority    of 
tbem,  seems    to    me    very    loose,    uncertain    and 
unsatisfactory,    and    to    give    far    too    wide  a  dis- 
creUon  to  the  court  of  electors,  or  the  subsequent 
court.    A  bye-law  of  this  nature  ought  to  be  certain, 
asd  it  seems  to  me  extremely  loose  and  uncertain  to 
leave  it  to  the  judgment  of  the  elective  body  to  say 
whether  there  has  been  an  honourable  character  satis- 
factory to  them.     If  the  insolvency  is  intended  as  a 
ditqnalificatiun    against    being    elected,   the    byo-law 
would  seem  very  objectionable,  as  it  would  appear  to 
imply  that  the  electors  before  they  record  their  votes 
are  to  come  to  a  decision  whether  there  has  been  a  snb- 
aeqaent  honourable  character  to  their  satisfaction.     If 
the  true  conatmction  of  the  byelaw  were  that  the  dis- 
'  qualification  is  a  disqualification  against  being  elected, 
great  difficulties  might  arise  as  to  whether  a  notice  of 
the  disqualification  to  the  voters  before  voting  might 
not  cause  their  votes  to   be  thrown   away,  and  the 
iinnt  candidates  to  be  elected.     I  do  not,  however, 
tliisk  that  this  is  the  real  meaning  of  the  bye-law,  as  it 
would  seem  impossible  to  be  acted  upon,  especially  in 
sn  election  for  several  vacancies,  where  there  are  several 
candidates.     I  think  that  the  bye-law  has  the  meaning 
pat  upon  it  in  the  Court  of  Q.  B.,  and  that  its  true 
coutruction  is  not  that  the  body  of  electors  at  the  time 
of  election  are  to  see  to  the  qualification,  but  that  it  is 
to  be  a  disqualification  against  the  admission  as  dis- 
tinguished from  the  election.     The  charter  obviously 
{ciuts  to  a  distinct  period  for  admission  and  election ; 
it  requires   some   things  to  be  done  before  election, 
*'ii   some    after    election,    and    before    admission ; 
fKd   it   might    happen,    as   it   seems  to  have  done 
in   the    present    case,    that   the    party    might    not 
know  of   his   election,  and  might  not  have  had   an 
opportimity  of  being  prepared  with  proof  of  his  pay- 
ment of  his  debts,  or  his  good  character  to  satisfy  the 
dtctors.    The  charter,  as  before  pointed  out,  requires 
several  things  to  be  done  before  admission  and  after 
election,  and  in  corporation  law  the  distinction  was 
perfectly  well  known,  and  I  do  not  see  why  the  word 
*'  admission  "  in  the  bye-law  should  not  be  read  in  its 
I^aia  ordinary  sense,  especially  where  it  is  several 
times  used  in  the  same  document,  as  conlradistiaguisbed 
from  election.     On  this,  which  is,  I  think,  the  true 
construction   of  the  byo-law,   it  seems  to   me  very 
obje^nabla    that  a  subsequent  court,   perhaps  Dot 
consisting   of    the  same  members,   should  have  the 


power  of  confirming  or  vacating  the  prior  election  oa 
an  investigation,  for  instance,  whether  the  party  has 
established  what  the  court  should  think  an  honourable 
character.  This  is  very  loose  and  uncertain,  and 
practically  would  leave  far  too  much  in  the  discretion  of 
the  body.  A  candidate  might  succeed  at  the  electioa 
by  one  vote,  and  it  might  be  voted  afterwards  at  the 
subsequent  court  by  a  majority  of  oue  that  at  some 
distant  period  the  party  had  not  been  able  to  pay  the 
whole  of  his  creditors  20«.  in  the  pound,  and  that  be 
did  not  appear  to  the  satisfaction  of  tha  court  to  have 
established  an  honourable  character  for  seven  years 
subsequently.  It  is  obvious  what  a  diif<;rent  view 
might  be  taken  by  difierent  members  of  the  court,  as 
to  "  an  honourable  character,"  and  I  cannot  but  think 
that  so  loose  a  provision  might  lead  to  unfairness 
and  mischi<:f.  There  is  another  point  of  view  ia 
which  also  the  provision  seems  to  me  very  ob- 
jectionable ;  such  a  ditqnalification  against  admis- 
sion OS  is  pointed  out  in  the  charter,  extmpli  gratia, 
for  not  taking  the  oath  of  supremacy,  &c.  depends  oa 
a  fact  which  is  capable  of  proof,  when  the  question 
of  title  comes  before  the  proper  legal  tribtmal,  as  upon 
a  mandamus  the  party  so  refused  admission  might  allege 
and  prove,  that  he  bad  taken  the  oath ;  but  this  could  not 
be  BO  on  such  a  discretion  as  is  vestedin  the  body  by  this 
bye-law.  They  are  to  have  the  decision  whether  the 
party  has  estubliiihed  such  "  honourable  character," 
for  it  is  to  their  satisfaction  that  the  bye-laws  refers ; 
and  it  seems  to  me  very  objectionable  that  the  bye- 
law  should  make  a  disqualiScation,  and  afterwards 
give  a  disci  etion  of  dispensing  with  it  if  the  court 
of  assistants  are  sati:>fied  with  the  honourable  cha- 
racter. I  speak  of  this  power  as  discretiouary,  because 
I  think  that  if  there  were  a  return  to  a  mandamus  to 
admit,  that  tha  party  had  not  been  at  a  certain  time 
able  to  pay  20s.  iu  the  pound,  and  the  prosecutor  were 
to  plead  to  this  return  that  he  had  established  a  fair 
and  honourable  character  to  the  satisfaction  of  the 
subsequent  court,  he  would  be  told  that  the  question 
was  fur  their  decision.  It  wonld  hardly  be  a  matter 
for  a  traverse  and  for  the  decision  of  a  jury  whether  he 
had  done  so ;  and  if  it  were,  it  would  only  show  more 
clearly  the  loose  and  dangerous  nature  of  the  bye-law. 
The  consideration  of  the  mode  in  which  this  power  and 
discretion  is  to  be  exercised  seems  to  me  to  show  still 
more  clearly  that  tha  decision  is  to  take  place  after  the 
election ;  as  the  question  as  to  whether  the  discretion 
is  to  be  exercised  according  to  the  facts  in  any  par> 
ticniar  case  can  only  arise  after  tho  electors  have 
selected  the  particular  persons.  It  would  seem  imprsc- 
ticable,  if  not  impossible,  to  exercise  this  power  at  the 
time  of  the  election ;  and  if  it  could  be  done,  it 
would,  I  should  thnik,  be  very  objectionable ;  and 
I  think  the  real  meaning  is,  that  the  subsequent  court 
is  to  have  the  discretion  and  power  of  dispensing  with 
the  disqualification ;  but  whichever  be  the  construction 
in  this  respect,  I  think  the  bye-law  bad.  Secondly, 
I  am  of  opinion  that  the  party  being  actually  in  the 
ofiice,  the  court  of  assistants  had  no  power  to  try  his 
title,  and  that  the  proper  course  of  removing  him 
would  be  by  yuo  warranto.  Where  tha  office  was  full, 
the  Court  of  Q.  B.  could  not,  in  case  of  an  alleged  dis- 
qualification, proceed  except  by  quo  tearrantoi  and 
they  could  not,  according  to  a  well-est.iblisbed  rule  of 
law,  grant  a  mandamus  to  proceed  to  a  fresh  election ; 
and  it  would  seem  strange  in  such  a  case  to  allow  the 
corporate  body  so  to  interfere.  I  agree  with  the 
observations  of  my  brother  Wigbtmon  in  the  Court  uf 
Q.  B.,  In  this  respect.  I  do  not  look  at  this  question 
as  depending  merely  on  the  formal  act  of  admission, 
but  on  the  fact  of  the  office  being  full  of  the  party. 
The  question  of  title  in  such  case  is,  I  think,  always 
for  tha  court  of  law,  and  not  for  the  corporation,  wlio 
cannot  try  the  original  title  when  the  office  is  full  of 
the  party:  (_Rex  v.  Lyae  liesh,  I  Daug.  85.)    Tha 
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general  rule  of  law  being  admitted,  the  answer  otfered, 
that    the    election    or    formal    act    of    admiasien 
was    obtained  b/    frand,    and    so    was    to    be    re- 
garded as  never   having  taken  place,  and  thei«fare 
that  the  coart    of    assistants  might  treat  a   party 
actoally  in  the  office  as  never  having;  been  in  it,  does 
not  appear  to    me  satisfactory.     If   the  doctrine   be 
poshed  to  it4  length,  it  would  show  that  years  after  the 
party  had  been  in  the  office  he  might  at  once  be  tnrned 
oat  by  the  corporation ;  and  in  cases  where  the  enjoy- 
ment of  the  office  for  a  certain  length  of  time  prevents 
the  party  from  being  removable  by  qito  umrraitto,  and 
60  gives  him  a  title,  it  might  still   be  said  that  be 
never  was  elected  or  admitted,  and  never  was  in  the 
office,  becanse  fraud  renders  all  these  things  as  if  they 
never  were.     In  any  case  where  an  election  is  alleged 
to  have  been  obtamed  by  bribery  or  by  personation  of 
voters,  such  an  argument  would  eqoally  prevail ;  and, 
in    effect,    title    would    constantly    be    tried,     not 
by  the    established  courts,  but    by    the   corporation 
authorities;    and    the   greatest    abuses    might    take 
place    in   corporations    if,   shortly    before   the   elec- 
tions, the  majority  might   disqualify  a  large  portion 
of  the  electors  at  oace  by  saying,  "  You  only  got  to  be 
members  of  the  corporation  by  trick  or  falsehood  or 
bribery,  and  your  acting  as  corporators  by  means  of 
such  frand  is  null;  you  have  never  therefore  been 
members  of  the  corporation,  and  so  we  strike  you  off 
the  rolls."     In  all  cases  of  quo  marranto  the  suppo- 
sition is  that  there  has  been  a,  wrongful  assumption  of 
the  office  as  against  the  Crown  ;  and  I  think  it  would 
be  very  dangerons  to  introduce  any  such  qualification 
on    the    general    rule    as    to    the    trial    of    such 
title,    as    that   where    the    title    is    sought    to   be 
invalidated    by    fraud,    the    body    themselves    may 
try  it.     Understanding  your   Lordships'  second   ques- 
tion   to     mean    whether    the    prosecutor    was    re- 
movable by  the  court  of  assistants  ?    I  answer  your 
Lordships'  qnestion  in  the  negative.    And  with  refer- 
ence to  your  Lordships'  third  question,  I  answer  that 
I  am  still  more  strongly  of  opinion  that  the  court  of 
assistants  could  not  legally  remove  the  prosecutor  with- 
out his  having  an  opportunity  of  being  heard.    This,  I 
think,  was  the  part  of  the  case  wliich  particularly 
struck  the  late  Lord  Chief  Justice  of  the  Court  of  Q.  B. 
in  the  earlier  proceedings  iu  that  court.    For  any 
sufficient  corporate  offence  committed  after  the  party  is 
in  office  there  is  often  a  power  of  amotion  In  the  corpo- 
ration ;  and  in  such  case  it  can  hardly  be  disputed  that 
the  party  must  have  an  opportunity  of  being  heard. 
Supposing  this  a  case  of  amotion,  the  law  is,  I  think, 
too  clear  to  admit  of  a  doubt;  and  if  this  he  taken  as 
a  case  in  which  the  court  of  assistants  might  assume 
to  themselves  the  jurisdiction   of  trying  the  title,  I 
cannot  see  how,  on  any  principle  of  justice,  they  can 
dispense  with  calling  on  the  party  and  hearing  what  he 
had  to  say.     The  argument  the  other  way  would  not 
only  give  the  court  of  assistants  the  jurisdiction  of  the 
Court  of  Q.  B.,  but  would  enable  them  to  act  as  no 
court  could  act  without  giving  the  party  an  oppor- 
tunity of  being  heard.    I  answer,  therefore,  the  thud 
qnestion  in  the  affirmative.    As  to  yonr  Lordships' 
fourth  question,  I  think  that  the  Court  of  Q.  B.  ought 
to  have  grouted  the  peremptory  mandamiu  as  they  did. 
Where  a  party  has  been  turned  out  improperly,  I  think 
that  he  ought  to  be  placed  in  the  same  situation  as  he 
was  before  the  improper  removal  took  place ;  and  I 
think   the    Court   of    Q.  B.,    on    the    removal   not 
being    supported    by     the     facts    stated    on    the 
record,  were  right  in  ordering  him  to  be  restored. 
Bow  far  any  discretion  in  the  Court  of  Q.  B.  in  such 
case  has  been  taken  away  by  the  statutes  giving  a 
writ  of  error  in  such  cases,  if  any  discretion  previously 
existed  as  to  awarding  a  peremptory  mandamui,  need 
not,  I  think,  be  discussed,  as  the  state  of  the  record 
in  my  opuiioa  warranted  the  judgment,  if  it  did  not 


necessitate  it,  according  to  what  was  thrown  oat  by 
my  brother  Blackburn  in  the  Conrt  of  Q.  B.,  wbich 
may  probably  be  the  correct  view  of  the  cast;  ud 
even  if  there  were  any  discretion,  and  if  the  ezndu 
of  such  discretion  were  ground  of  imi,  m  my 
opinion  the  discretion  was  properly  exercised  ;  for  [ 
think  it  a  much  greater  mischief  that  bodies  of  tbis 
nature  should  exercise  the  right  of  trying  such  title 
without  bearing  the  party  than  that  there  shonU  be 
the  inconvenience  pointed  out  in  the  Ex.  Ob.  that  a 
party  should  be  restored  by  Tnandapuu  where  he  migbt 
probably  be  subsequently  ousted  by  quo  worranfo.  I 
answer  jour  Lordships'  last  question,  therefore,  iu  ti» 
affirmative. 

Coci^BnRir,  C.  J. — My  Lords,  I  am  of  opinion  tbat 
the  first  question  pat  by  your  Lordships  iu  tbis  caw 
should  be  answered  in  the  negative.  I  must  begin  by 
observing  that  I  have  always  bad  considerable  diffi- 
culty in  understanding  how,  when  the  conttitalios  of 
a  corporation  is  fixed  by  charter,  a  power  to  make 
bye-laws  "  for  the  good  rule  and  government "  of  the 
body  could  ever  properly  be  held  to  catty  with  it  a 
power  to  limit  the  nnmber  either  of  the  electon  ij 
whom  the  members  of  any  constituent  part  of  the  cor- 
poration are  to  be  chosen,  or  the  number  of  those  from 
whom  the  election  is  to  be  made,  by  superinilucin; 
auy  new  qualification  or  ground  of  disquaiificatioa  u 
to  which  the  charter  is  silent.  I  should  be  dliposd 
to  consider  a  power  to  make  bje-laws  "  for  the  good 
rule  and  government "  of  the  body  as  relating  rallier  ti> 
matters  of  an  executive  character,  connected  with  tba 
government,  discipline  and  management  of  the  cor- 
poration, and  the  conduct  of  its  afi'airs,  than  to  alttn- 
tions  in  the  constitution  established  by  the  charter  of 
the  Sovereign,  or  in  the  mode  of  filling  up  the  com- 
ponent parts  of  the  corporate  body  thereby  prescribed. 
Without,  however,  dwelUng  on  this  debateable  grooail, 
or  further  troubling  your  Lordships  on  tbis  subject,  I 
will  content  myself  with  saying  that  any  bye-Uir,  ti» 
effect  of  which  is  thus  to  modify  the  constitution  girca 
by  the  charter,  should  be  looked  at  with  jealousy,  i:^d 
upheld  in  a  court  of  law  only  if  it  manireatly  appein 
to  be  necessary  and  conducive  to  the  well-being  uf  0» 
corporation ;  if,  to  use  the  words  of  tbis  very  cbuter, 
it  shall  be  proved  to  be  "  good,  useful,  honest  aisil 
necessary."  Now,  this  bye-law,  as  it  seems  to  me,  is 
pldunly  unnecessary,  and — worse  than  useless — is  posi- 
tively mischievous.  It  is  unnecessary,  because  llit 
body  in  the  corporation  in  whom  the  power  of  making 
bye-laws  is  vested,  is  the  very  same  body  b» 
which  the  election  of  an  assistant  is  to  be  ma^e; 
so  that,  if  the  principle  upon  which  the  bje-Iar 
is  based  be  sound,  tbey  can  give  practical  effect  to  it 
by  rejecting  any  one  labouring  under  the  disquabfi- 
cation,  whether  the  bye-law  exist  or  not.  So  loog  si 
the  bye-law  remains  unrepealed,  it  must  be  taken 
that  the  legislative  body  m  the  corporation  art  cf 
opinion  that  its  principle  is  good.  If  so,  it  is  to  b< 
presumed  that,  iu  their  character  of  electors,  tlxy 
would  give  effect  to  it.  The  bye-law  is,  tbeiefore, 
plainly  saperfluous.  Let  as  see  whether  it  be  tutftd 
and  good.  Now  the  grounds  on  which  tbis  bye-la* 
has  been  said  to  be  reasonable  are,  that  the  office  of 
assistant  is  in  itself  one  of  trust  and  confidence ;  tbat 
it  leads,  if  the  ballot  shall  so  determine,  to  the  o&« 
of  renter  warden,  an  officer  who  is  the  treasurer  of  tls 
corporation,  and  keeps  its  funds ;  that  bankruptcy  siil 
insolvency  ui  the  great  migority  of  iostanoes  arise  froo 
misconduct  or  imprudence;  that  the  oorporatioD  a 
justified  in  taking  measures  for  ensuring  that  its 
government,  and  especially  the  management  of  its 
pecuniary  affairs,  shall  be  in  the  hands  of  solvent  bbiI 
respectable  persons.  While  the  force  of  this  reasooin; 
may  be  admitted,  it  is,  on  the  other  hand,  to  be  «^ 
served  that  the  effect  of  such  a  rule  must  uecesssiily 
be  in  some  instances  to  exclude  persons  upon  irbcn 
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bukraptcj  or  insolTenc;  may  have  come  from  circnm- 
ttuen  iarolring  no  imputation  either  of  misconduct  or 
improridenoe.    Tb«  vicinitades  of  fortune,  the  flactaa- 
tieoi  of  trade,  the  oncertainty  of  commercial  epecnla- 
tim,  the  failure  of  others,  causes  which  sometimes 
proTt  "enough  to  press  a  royal  merchant  down,"  may 
occasion  banlcmptcy  or  insolrency,  without  leaving  the 
shsdoir  of  a  reproach  on  the  character  of  the  iudi- 
tidaiL    Why  should  a  man  thus  circumstanced,  om 
whom  no  aospieioo  or  impotation  rests,   ha  excluded 
(ill  he   has    established    a    fair    and    honourable 
chsncter  for    seven  years,    when,    to    say    nothing 
of    the     hardship    and    injustice    done    to    him, 
iii    admission    into    the     goreming    body    might, 
duing  all  that  time,  be  highly  advantageous  to  the 
■corporation?     The  answer  which  haa  been  given  is, 
liiat  laws  should  be  adapted  to  case*  of  ordinary,  and 
not  of  exceptional  occurrence,  and  that,  if  general  good 
result,  individual   hardship  or    partial  inconvenience 
molt  be  submitted  to.    I  should  feel  all  the  force  of 
this  argument  if  this  bye-law  were  necessary  to  secure 
the  advantage  which  it  is  designed  to  effect.    But,  as 
I  hate  already  shown,  for  this  purpose  it  is  altogether 
nmeoessary,   and   its   practical  working  is,  therefore, 
this;  while  onneoessary  to  exclude  those  whom  it  may 
be  desirable  to   exclude,  it  only  operates  to  exclude 
those  whom  it  is  acknowledged  it  would  be  desirable  to 
admit.    The  law  is,  therefore,  not  only  useless,  but 
oischieTons.     But,  my  Lords,  even  if  this  bye-law 
coild  be  taken  to  be  good  in  law,  I  am  of  opinion  that 
the  prosecutor  wag  not  removable  under  it.     When  the 
^/••'•w  in  question  speaks  of  bankruptcy  or  insolvency 
it  must,  I  think,  he  taken  to  refer  to  something  more 
than  a  mere   inability  to  meet  pecuniary  liabilities  or 
«igigBments.     "■  Bankruptcy,"  in  the  meaning  of  the 
bye-law,  must,  I  think,   be  taken  to  mean  the  legal 
Hail  in  which  a  man  becomes  placed  when  be  has 
tmauttei  an   act  of  bankruptcy,  and  is  thereupon 
•djodioated  a  bankrupt ;  "  insolvency  "  a  man's  position 
»h«n  he   becomea   subject  to   the  laws   relating  to 
JMolvents,    and    is  brought   within   the   jurisdiction 
of  the  insolvent  laws ;    for,  although  at  the  time  of 
the  making  of  this  bye-law  the   insolvent   court  of 
oiodem  times    had  not  been  called   into   existence. 
Jet  there  were  statutes  relating  to  insolvent  debtors, 
•wl  the  term   was  one  known  to  the  law.      How, 
aaltii  soma    such   positive   standard   is   taken,  can 
the  period  be  fixed  from  which  the  seven  years  are 
to  ran,  during  which  the  good  character  required  by 
tie  bye-law  is  to  be  maiataiued?    The  fact  that  this 
|»tter  period  is  made  to  date  from  the  bankruptcy  or 
auolveacy  is  strong  to  show  that  these  terms  are  used 
f  tie  sense  I  have  ascribed  to  them,  and  not  as  im- 
porting a  mere  inabiUty  to  meet  pecuniary  liabilities, 
the  precisa  data  of  which  it  may  be  difficult  to  ascer- 
«»iii,  wUcli  may  exist  to-day  and  be  removed  to- 
^ow.    But,  if  this  be  so,  Mr.  Dinsdale  was  not  in- 
ogibl*  at  the  time  of  his  election ;  he  was  elected  on 
^  S3rd  April  ;  his  election  was  confirmed  at  a  me«t- 
mg  «f  the  25th  July  j  he  was  admitted  on  the  16th 
Oct}  he  was  not  declared  bankrupt  till  the  SOth  Nov. 
«  does  not  appear  that  he  had  even  committed  an  act 
of  bankruptcy  prior  to  his  election  and  admission.     In 
aj  opinion,  therefore,  even  supposmg  the  bye-law  to 
«  good,  he  was  not  disqualified  under  it.     And  even 
if  this  were  not  so,  I  am  still  of  opmion  that  it  was  not 
««np«tent  to  the  defts.  to  remove  Mr.  Dinsdalet    He 
W  been  elected  by  the  proper  electors.  .  His  election 
»«d  been  dtily  confirmed;  he  had  been  admitted;  he 
li»4  been  twica  summoned  to  attend  and  discharge  the 
J«»iee  of  his  office,  and  had  done  so,  and  had  paruken 
« Its  emoloments.    Under  these  circumstances,  he  was 
^  all  intents  and  purposes  in  the  office ;  and,  if  remov- 
aliie  at  all,  on   the  ground  of  having  been  ineligiblo 
•aia  the  bye-law,  could  only  he  removed  by  proceed- 
^  in  the  nature  ot  quo  varranio  in  the  Court  of 


Q.  B.  But  his  removal  is  said  to  have  been 
warranted  on  the  ground  of  miscondnet,  in  making 
a  false  answer  to  an  inquiry  by  the  officer  of 
the  corporation  touching  his  solvency,  prior  to  bis 
admission.  To  this  it  appears  to  me  that  more  than 
one  answer  may  be  given.  In  the  first  place,  aithongb 
the  effect  of  the  prosecutor's  statement  was  his  ad- 
mission, it  does  not  appear  that  the  answer  was 
made  with  any  reference  to  admission  to  the  office, 
or  was  intended  as  a  fraud  on  the  corporation.  It 
is  found  expressly  as  a  fact  in  the  case  that  Dinsdale, 
at  the  time  of  making  this  statement,  was  not  awaro 
of  his  luving  been  elected.  The  inquiry  may  have 
presented  itself  to  his  mind  simply  as  an  impertinent 
one.  The  answer  may  have  been  given  with  the 
design  of  protecting  himself  from  the  injurious  con- 
sequences to  his  position  as  a  trader,  wliich  the  dis- 
closure of  his  pecuniary  circumstances  miglit  bring 
upon  him.  Secondly,  the  inquiry  was  one  which 
neither  the  defts.  nor  their  officer  on  their  beli.ilf  had 
any  right  to  make,  and  by  the  answer  to  which  the 
prosecutor,  therefore,  onght  not  to  be  prejudiced.  If 
the  bye- law  be,  as  I  think  it,  bad,  the  inquiry  was 
irrelevant  and  auwananted.  If  the  bre-law  was 
good,  the  inquuy  came  too  late :  it  should  have  pre- 
ceded the  election;  for  when  an  election  has  once 
been  made  by  those  to  whom  it  appertains  to  make 
it,  the  admission  to  the  office  becomes  a  purely  minis- 
terial act.  It  would  be  an  additional  reason  for 
holding  this  bye-law  to  be  bad,  as  nnre.isonable,  if 
upon  an  election  made  by  competent  authority,  it 
superinduced  a  new  qualification  as  the  condition  of 
admission.  The  defts.  are,  therefore,  under  the 
necessity  of  contending,  that  tbongh  the  bye-law 
speaks  of  admission,  the  disqualification  is  carried 
back  to  the  period  of  the  election.  If  so, 
this  question  as  to  solvency,  if  it  could  be 
legitimately  put  at  all,  should  have  been  put  antece- 
dently to  the  election.  Once  elected,  Mr.  Dinsdale  might 
have  declined  to  answer  such  an  inquiry,  and  yet  have 
been  entitled  to  insist  upon  being  admitted.  But  a 
short  and  conclusive  answer  to  this  alleged  ground  of 
removal  is  to  be  found  in  the  affirmative  answer  which 
must  necessarily  be  given  to  the  question  put  thirdly  by 
your  Lordships.  Ko  proposition  on  the  law  relating  to 
corporate  offices  can  be  more  clear  or  indisputable  than 
that  a  man  liable  to  removal  from  au  office  for  mis- 
conduct is  entitled  to  be  heard  in  his  defence,  nud  must 
have  an  opportunity  of  being  so  heard  before  ho  can 
be  removed.  It  is  unnecessary  to  trouble  your  Lord- 
ships with  authority  on  a  proposition  which  needs  only 
be  stated  to  command  assent.  The  cases  will  be  found 
collected  in  Wilcocks  on  Corporations,  pars.  C91  to  702. 
Being,  on  these  grounds,  of  opinion  that  the  removal  of 
Mr.  Dinsdale  was  unwarranted,  and  that  he  is  entitled 
to  a  peremptory  mandamut  to  restore  him,  I  have  no 
hentation  in  answering  your  Lordships'  fourth  and  last 
question  in  the  affirmative.  Cur.  adv.  vult. 

The  Lord  Chancellor.— My  Lords,  the  question 
in  this  case  depends  almost  entirely  ou  the  validity  of 
the  bye-law,  and  again,  the  validity  of  the  bye-lav 
appears  to  me  to  depend  on  the  meaning  of  these 
words,  namely,  "or  become  otherwise  insolvent." 
With  respect  to  the  construction  of  these  words,  I 
think  they  must  be  held  to  mean  ootorions  or  avowed 
insolvency,  such  as  would  be  the  consequence  of  a 
public  stoppage  in  business,  or  of  a  trader  calling  his 
creditors  together  and  obtaining  time  or  terms  of  in- 
dulgence, or  of  his  entering  into  a  deed  of  composition. 
These  and  other  modes  of  avowed  insolvency  were 
common  at  the  time  of  the  passing  of  this  bye-law, 
although  no  statute  relating  to  insolvent  debtors  as 
contradistinguished  from  bankrupts  was  then  in 
existence.  This  construction  of  the  word  "  insolvent," 
as  meaning  avowed  or  notorious  insolvency,  is  con- 
suttent  with  the  provision  for  restoring  the  competency 
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of  ths  trader  if  he  has  established  a  fair  and  bononr- 
able  character  for  seven  years  subsequent  to  his  baulc- 
TUptcy  or  insolvency,  where  the  word  insolvency  mnsl 
mean  a  fact  ascertained  at  some  period  of  time  from 
which  the  seven  vears  may  be  computed.  Tbos 
fairly  construed,  I  think  the  bys-Uw  is  good  and 
reasonable,  and  that  it  does  not  contain  any  element 
«f  uncertainty.  If  this  be  the  meaning  of  the  bye- 
lanr,  Mr.  Dinsdale  was  not  insolvent  within  such 
.meaning  at  any  time  before  the  date  of  his  election  or 
admission,  and  was  not,  therefore,  in  my  judgment, 
disqualified  by  the  operation  of  the  bye- law.  It  is 
annircessary  to  consider  the  case  of  fraud  alleged  in 
the  return,  because  I  understand  the  return  and  finding 
of  the  jury  to  be  intended  to  state  that  Kay 
Dinsdale,  being  ineligible  within  the  true  meaning 
of  the  bye-law,  did  by  means  of  false  and  fraudulent 
representations  of  his  solvency  induce  or  procure  the 
wardens  or  keeper  and  assistants  to  admit  him  to  the 
ofBce.  But  if  it  bad  been  necessary  I  should  hare 
been  of  opinion  that  the  answers  given  by  Mr.  Dinsdale 
on  the  24tb  Sept.  1849  to  the  questions  put  to  him  by 
Mr.  Clarke  (who  was  not  directed  or  authorised  By  the 
conrt  to  make  any  such  inquiries)  were  not  such  false 
and  fraudulent  representations  as  the  court  of  wardens 
and  astiitauts  could  allege  were  made  with  the  view 
of  inducing  or  procuring  them,  and  by  which  in  fact 
they  were  induced  and  procured,  to  admit  Mr.  Dims- 
dale.  He  was  elected  in  the  month  of  April  1849,  and 
his  election  was  confirmed  in  the  month  of  July  1849. 
He  was  admitted  to  the  office  on  the  20th  Oct.  1849, 
and  the  return  states,  that  on  the  20th  Dec  1849  the 
court  of  wardens  and  assistants  did  resolve  and  deter- 
mine that  Mr.  Kay  Dinsdale  should  be  removed  and 
discharged  from  being,  and  should  no  longer  be,  one  of 
the  assutants  of  the  said  art  or  mystery.  Ur.  Dins- 
dale was  not  summoned,  nor  was  any  opportunity 
afforded  to  him  of  being  heard  against  this  order  of 
removal,  which  does  not  treat  the  original  election  as 
void  on  the  ground  of  Mr.  Dinsdale  being  ineligible. 
Under  these  circumstances  I  am  of  opinion,  that  even 
if  my  construction  of  the  bye-law  be  not  the  right  one, 
and  if  Mr.  Dinsdale  was  disqualified  by  insolvency, 
yet  that,  as  be  was  admitted  to  the  office  without 
fraud,  he  could  not  be  legally  removed  from  it  without 
being  heard  in  his  defence.  I  am  therefore  of  opinion 
that  the  judgment  of  the  Court  of  Ex.  Ch.  ought  to  be 
reversed,  and  that  of  the  Court  of  Q.  B.  affirmed,  and 
that  a  peremptory  mandamus  should  issue. 

Lord  Cranwobtb. — ^My  Lords,  in  this  case  the 
learned  judges  whose  assistance  we  had  at  the  argu- 
ment, are  £vided  almost  equally  in  opmion  as  to  the 
judgment  which  your  Lordships  ought  to  pronounce. 
Three  of  them  think  judgment  ougtit  to  be  given  for 
the  pit.  in  error ;  four  that  the  judgment  below  ought 
to  be  affirmed.  I  have  given  careful  attention  to  their 
able  and  well-considered  reasoning,  and  have  arrived  at 
the  conclusion  that  the  judgment  of  the  Coitrt  of  Q.B. 
was  right,  and  so  that  judgment  ought  to  be  given  for 
the  pit.  in  error.  On  the  question  of  the  validity  of 
the  bye-law,  I  concturwith  the  judgment  of  the  Ex.  Ch., 
and  the  four  judges  who  think  that  judgment  right. 
I  think  the  bye-Uw  is  good.  I  think  so,  because  I 
interpret  the  word  "  insolvency"  to  mean,  not  mere 
inability  of  the  person  to  whom  it  refers  to  pay  his 
debts  in  full,  but  mability  proved  by  some  outward  act, 
such  as  stopping  payment,  or  componnding  with  his 
creditors.  That  such  is  the  meaning  seems  to  me  clear 
from  the  provision  that  the  disqualifying  effect  of  the 
insolvency  may  be  removed  by  fair  and  honourable 
conduct  continued  for  seven  years  after  the  insolvency. 
This  necessarily  points  to  some  specific  act  from  which 
the  seven  years  may  be  counted,  and  this  interpreta- 
tion is  strongly  confirmed  by  the  word  "insolvency" 
being  coupled  with  bankruptcy.  Upon  any  other  in- 
terpretation of  the  word,  I  should  not  think  the  bye- 


law  good.     If  the  insolvency  coutempUted  by  the  bye- 
law  was  mere  inability  Xo  pay  his  creditors  20i.  In  tbs 
pound  at  any  time  within  seven  years  next  before  tlit 
election,   a  door  would  be  openel  to  inquiries  whidi 
it  might  be  impossible  to  answer,  and  which  it  woali 
be  impolitic  to  permit.    On  the  question  of  the  validity 
of  the  bye-law,  therefore,  I  concur  with  the  jadgment 
of  the  Court  of  Ex.  Ch. ;  but  I  do  not  think  that  the 
special  verdict  finds  any  such  insolvency  as  is  eoo- 
templated  by  the  bye-law.     It  finds,  indeed,  that  ftom 
the  time  of  the  passing  of  the  resolation  of  the  23rd 
April  1849,  electing  the  app.  to  be  an  assistant,  np  to  the 
meeting  of  the  20th  Oct.   following  when  he  was 
admitted  and  sworn  in,  he  was  in  insolvent  ciitnsi- 
stances  and  unable  to  pay  his  creditors  20>.  m  tba 
pound,  and  that  lie  was  indebted  on  judgmeets  tod 
otherwise  in  large  sums  of  money  to  divers  pertosi. 
This,  however,  does  not  show  that  he  was  inulreot 
within  the  meaning  of  the  bye-Inw,     It  does,  iedeed, 
show  that  when  on  the  24tb  Sept.  be  represented  V> 
Mr.  Clarke,  the  agent  of  the  company,  that  be  was  u 
solvent  as  any  man  of  the  court,  and  able  to  pay  hit 
creditors  20«.  in  the  pound,  he  was  stating  wlist  mi 
untrue  and  what  be  must  have  known  to  be  nntnit. 
But   I  cannot    think   that   the  mere  statement  of  s 
falsehood,  even  though  it  has  been   mude   with  Uie 
intention    of   thereby    inducing,     and    has   m   fact 
induced,  the  company  to  elect  him,  can  have  the  effect 
of  making  the  election  a  nullity.      If  be  had  been 
bankrupt  within  seven  years  previously  to  his  election, 
and  had  falsely  represented  to  the   company  that  he 
had  never  been   bankrupt,    that   would  have  been  a 
false  representation  that  he    was    eligible   when  is 
truth  he  was  ineligible,  and  I  will  assume  that  soch 
a  falsehood  would  ha%-e  rendered  his  election  a  nolUty. 
But  a  mere    f.Use    representatioo    not  affecting  his 
eligibility    would    not    iiave    that    effect.      If,   for 
instance,  being  solvent,    be  had    fabeiy  represented 
himself  as  worth  10,000/.,  when  in  truth  he  was  wonii 
only  IQOL,  this  false  representation  might  have  led  to 
his  being  elected,  but  it  would  not  have  made  ttie 
election  a  nullity.     And  the  representation  that  he  was 
not  insolvent,  using  that  word  in  a  sense  different  from 
that  in  which   the  word  insolvency   is   used  in  tbt 
bye-law,  is  merely  the  statement   of  a  falsehood  not 
material  to  the  question  whether  be  was  or  was  not 
eligible,  and  therefore,  even  if  it  would  afford  groisd 
for  setting    aside  the    election,  it   did   not,    in  n>T 
opinion,  make  it  absolutely  null  and  void  oi  Mu. 
This  view  of  the  case  makes  it  unnecessary  for  me  to 
consider  the  other  questions  raised  in  the  argument. 
It  is  impossible  to  contend  that   a   person    valiiliy 
elected  and  admitted   a  member  of  the  court  could, 
behind  his  back  and  without  notice,  be   removed  from 
his  office.      And  it  seems  necessarily   to   follow  that 
judgment  must  be  given  for  the  pit.   in  error,  and  that 
a  peremptory  mauthmiu  ought  to  issue.     I  ought  to 
state  that  my  noble  and  learned  fHend  Lord  BrongUm, 
who    is    unable    to    be    present    Iiete    to-day,   bss 
authorised  me  to  say  that  he  coacors  with  us  in  our 
view  of  this  case. 

Lord  Wesslkydale. — Jly  Lords,  the  first  qiuestion 
in  this  case  is,  whether  the  bye-Uw  upon  which  the 
case  principally  depends  is  reasonable  and  therefore 
valid  or  not.  The  company  have  a  power  by  their 
charter  to  make  bye-laws,  which  tbey  aball  think  fit 
in  their  sound  discretioD,  for  tbe  good  rule  and 
government  of  the  wardens,  or  keeper,  or  treasurer  and 
commonalty  of  the  mystery  of  saddlers.  Under  that 
power  I  do  not  feel  the  difficulty  whicb  has  presented 
itself  to  the  minds  of  some  of  the  judges,  that  the  body 
could  not  limit  the  number  of  the  persons  to  be  elected 
by  superinducing  new  qualifications  as  to  which  the 
charter  is  silent.  To  secure  the  good  goTemment  ot 
the  company  it  might  be  proper  to  moke  fit  provisieo 
that  those  who  have   ths  rule  and    management  a< 
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tin  afftin  of  the  company  should  b«  well  qnali&ed, 

ud  it  ia  vmj  reaaonsble  that  those  who  are  to  hare 

tht  can  and  enstody  of  the  money  of  the  compauy 

ibodld  be  trnatworthy  and  respectable.    I  think,  tbere- 

fon,  that  there  is  no  objection  to  a  bye-lair  reqairing 

tiut  those  elected  and  admitted  to  be  assistants,  who 

vuj,  and  in  the  ordinaiy  coarse  will,  become  renter 

wirdens,  and  as  sncb  hare  the  cnstody  of  the  money 

tl  the  company,  ahonld  not  be  persons  who  hare  been 

iMsknipts,  nnless  it  be  proved  that  after  their  bank- 

nplcy  they    hare    paid    their   creditors    in    fall,  or 

established  a  fair  and  hononrable   character  for  seren 

jtin  after  their  bankruptcy  to  the  satisfaction  of  the 

CDut  or  a  majority  of  them.     In  this  respect  I  hare 

BO  doobt  as  to  the  ralidity  of  the  bye-law.    Whether 

it  is  equally  ralid  in  the    ease  of  insolreney  is  the 

qustioo,   and    that    depends    upon    the   meaning  of 

that  term  in  the  place  in  which  it  occurs.    If  it  meana 

only  secret  insolreney — that  is,  if  at  any  time,  in  case  a 

penoo's  liabilities  and  assets  were  reckoned  up  and 

compared  together,  in  that  comparison  he  was  found 

to  it  incapable  of  paying  all  his  creditors — I  most 

tbioktbe  nya-law  is  inralid.    There  would  be  great 

ioeooreoienoe  from  such  an  inquiry  into  prirate  affairs. 

It  is  clear  besides  that  the  bye-law  meana   anch  an 

iosolreocy  as  is  manifested  publicly ;  for  from  a  secret 

insolreney    the   period   of    seven    years    cannot   be 

well  calculated,   and    therefore   there   is  good  reason 

for  saying    that    a    different    kind    of    insolreney 

i<  intended,     I  cannot  help  thinking  it  is  quite  dear 

that  the  term  "insolrent"  means  public  insolreney — 

sot  necessarily  taking  the  benefit  or  being  made  liable 

ts  the  Insolrent  Act ;  bat  being  incapable  to  pay  his 

Mts  in  ordinary  course,  or,  in  other  words,  having 

(lopped  payment.     In  that  sense  I  think  the  bye-law 

ptrfectly  reasonable,  and  the  seren  years  may  be  easily 

olcnlated  from  such  an  insolreney.    Willes,  J.  has 

nfmrd  to  sereral  eases  to  show  that  such  is  the  true 

jansing  of  the  irord.    It  may  at  least  mean  not  pay- 

af  as  well  as  being  incapable  of  paying.     As  in  one 

Kate  of  the  word  a  bye-law  ia  good,  and  in  the  other 

sot,  the  rule  ia  that  it  ought  to  be  construed  so  as  to 

Kxke  it  ralid,   and  not  to  defeat  it,  according  to  the 

principle  laid  down   in  the  Ptmtteren  Compani/  r. 

fUBpt,  6  Bing.  N.  C.  314.    I  think,  therefore,  that 

the  bye-kw  ia  good  in  law  on  the  snpposition  that 

poblie  insolreney  is  meant  by  it.    Was  the  pit.  then 

mnorable  under  the  bye-law  (which  I  am  satisfied  is 

|ood)  upon  the  facta  stated  in  the  retnm,  and  found  by 

tie  spcaal  Terdiet  7    I  think  there  is  no  substantial 

Afference  for  this  purpose  between  being  admitted  or 

<i«ted   and   admitted.    The    bye-law    in    substance 

forbids  him  from  being  permitted  to  be  a  member  of 

tbo  court  of  assistants.     If  the  office  had  been  full 

lu  could  not  hare  been  removed  without  a  quo  warranto. 

1W  is  perfectly  clear.     But  the  gronnd  upon  which 

tbedefts.  appear  to  hare  intended  to  proceed,  is  that 

tbe  relator  was   elected  and  admitted  by  means  of  a 

fraud  committed  by  himself  upon  the  company ;  that 

tb«  office  was  nerer  fall,  but  was  roidable  by  reason  of 

tke  fraud,  and    that  fraud  makes  all  the  transactions 

voidable  at  the  election  of  the  party  defrauded,  as  long 

*s  the  partiea   remain  in  the  same  condition,  though 

lotwhen  new  interests  arc  acquired  ;  and  that  here  there 

tt  no  new  interests  so  acquired,  and  that  if  there  was  a 

fraud  and  the  transaction  was  aroided  on  that  ground, 

a  loCoe  would  be  unnecessary  to  the  fraudulent  party 

to  come  and  defend  himself  in  order  tomake  the  aroidance 

•Kratira,  and    I  am  clearly  of  opinion  th.^t  it  would. 

T^  fraud  meant  to  be  relied  upon  iu  the  return  is  a 

flit  and  frandnlent  statement  by  the  relator  as  to  his 

solrency.      He      is     alleged    to     have     falsely    and 

frsnlaleotly  stateil,  both    before  his  election  and  his 

adnittanee,  that  he  then  waa  solvent  and  able  to  pay 

In  enditon  20*.  in  tbe  pound,  whereaa  he  was  then  io- 

aollMt  and    tmable  to    do  so.    Tbe  allegation  that 


such  statement  was  made  before  his  election,  is  not 
attempted  to  be  prored.  There  is  nothing  in  th»- 
special  rerdict  to  support  it.  Bat  that  ulegatioa 
may  be  rejected,  and  if  the  statement  of  a  fraud  as- 
alleged  before  the  admittance  according  to  the  true 
meaning  of  tbe  allegation  is  made  and  proved,  the 
return  woold  he  sufficient.  In  order,  howerer,  t». 
make  this  a  ralid  objection  to  the  admittance  after 
election,  the  retnm  should  state  an  insolreney 
within  the  true  meaning  of  the  bye-law.  If  a  false  - 
and  fraudulent  statement,  perhaps  on  any  subject,  had 
been  made,  which  had  caused  the  election  to  take 
place,  probably  the  election  might  have  been  avoided 
by  that  fraud.  But  a  fraudulent  statement  after 
election,  in  order  to  avoid  the  admittance  made  oa 
that  election,  on  tbe  ground  ot  insolvency,  must  be  a 
statement  of  auch  insolvency  as  to  create  a  disqualifi- 
cation nnder  that  bye-law.  That  insolvency  must  be 
not  a  private  and  secret  insolvency,  not  a  mere  in- 
capability on  the  full  statement  of  his  affairs  to  pay, . 
but  a  public  one,  a  stoppage  of  payment  in  the 
ordinary  course,  or  a  similar  act  I  hare  had  a  good . 
deal  of  doubt  on  the  point.  After  much  consideraiioD 
I  have  come  to  the  conclusion  that  the  return  does- 
not  state  that  there  ever  was  an  insolreney  of  that . 
character.  I  think  it  probable  that  the  framer  of  it 
had  no  notion  that  a  public  insolvency  was  at 
all  neceasary  in  order  to  bring  the  case  within  the 
prohibition  of  the  bye-law.  The  allegation  is  that 
the  relator  falsely  and  fraudulently  stated  to  the 
wardens  and  keepers  that  he  then  was  solvent  and 
able  to  pay  hia  creditors  20s.  in  the  pound,  whereas, 
be  then  was  insolrent  and  unable  to  pay  his- 
creditors  20*.  in  the  pound,  and  that  they 
nerer  have  been  paid.  That  he  was  solvent  at  the 
time  of  making  the  statement  does  not,  in  the  ordinary . 
use  of  language,  appear  to  mean  that  be  bad  not  then  - 
ceased  to  pay  in  tbe  ordinary  course,  or  stopped  pay- 
ment, or  become  insolvent,  within  the  meaning  of  the  - 
bye-law ;  but  merely  that  he  was  then  capable  of  paying , 
in  full,  and  the  proof  of  that  representation  which  is 
stated  in  the  special  rerdict  confirms  that  view  of  the- 
meaning  of  the  allegation  in  the  retnm,  for  it  is  said  - 
that  it  was  msde  en  the  24th  Sept.  1849,  in  answer 
to  an  inquiry  which  was  made  by  Clarke,  the  agent  of . 
the  court,  aa  to  the  relator's  solvency,  and  was  a. 
statement  that  he  then  was  as  solvent  as  any  man  of 
the  court,  and  able  to  pay  his  creditors  20<.  in  the 
pound;  whereas  he  then  was  and  has  hitherto  been, 
insolrent.  He  was  not  asked  whether  he  had  erer 
become  insolrent  or  stopped  payment.  On  the  ground, 
that  the  return  does  not  allege  a  case  of  public  insol- 
reney and  a  fraudulent  statement  on  that  subject,  I ' 
think  it  is  had,  and  therefore  that  the  judgment  of  the 
Court  of  Ex.  Ch.  ought  to  be  reversed,  and  a  man- 
datmia  ought  to  go.  It  is  unnecessary  to  consider- 
whether  the  special  rerdict  finds  sufficiently  that  such . 
stntement  was  made  to  the  wardens,  keepers  and 
assistants,  as  it  is  alleged  in  the  return  as  bemg  made 
only  to  Clarke,  or  that  they  remored  the  relator  for. 
that  cause.  It  is  sufficient  for  the  decision  of  the  case 
thst  the  retnm  is  bad. 

Lord  Chelmsford. — My  Lords,  the  question  in 
this  case  tarns  upon  the  ralidity  of  the  bye-law  ;  for  if 
that  is  inralid,  all  the  proceedings  founded  upon  it 
must  necessarily  fail.  This  question  entirely  depends 
upon  the  meaning  which  is  given  to  the  words  "  or 
become  otherwise  insolrent."  If  they  mean  that  no 
person  shall  be  a  member  of  tbe  court  of  assistants 
who  at  any  previous  time,  if  called  npon  suddenly 
by  his  creditors,  had  been  unable  to  par  them  20;.  in 
the  pound,  a  state  of  circumi>tances  scarcely  capable  of 
being  reduced  to  precision,  always  ftnctnating  and  un- 
certain, and  not  necessarily  determining  the  solrency 
of  a  tradesman  according  to  the  notions  of  the  com- 
mercial world,  then  tbe  byeOaw  would  be  tmreasonable 
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and  void.    This  wnuld  of  coarse  not  be  the  case  if  the 
words  are  to  be  nnderstood  as  importinf;  insolvency  in 
the  strictest  acceptation  of  the  term,  either  bj  taking 
the  benefit  of  the  InsolTent  Act,  or  bjr  compoanding 
-with  creditors ;  but  if  this  is  the  proper  interpretation 
of  the  bf  e-lanr,  it  wonld  not  have  been  applicable  to 
Mr.  Oinsdale  at  the  time  of  his   admission.    But  I 
think  that  a  reasocable  constmction  may  be  adopted 
which  will  both  establish  its  validity,  and  bring  Hr. 
Sinsdale's  case  within  it.    The  words  are  not  "  has 
been  a  bankmpt  or  inaolrent,"  bnt  "  has  been  a  banlc- 
mpt,  or  become  otherwise  insolrent,"  which  appear  to 
me  to  point  with  snffident  predsion  to  a  state  of  cir- 
camstances  which  in  a  popular  sense  implies  an  in- 
solvent condition,  as  where  a  person,  to  nse  a  familiar 
expression,  is  nnabls  to  pay  his  way  or  to  discharge  his 
debts  in  regular  coarse  according  to  the  habits  of 
bnsiness  of  solvent  tradesmen.    This  is  an  overt  act  of 
insolvency  which  is  capable  of  distinct  and  definite 
proof  as  occnrring    at   any   particular    tune.      The 
bye-law,   therefore,  is  not  objectionable  on    account 
of  uncertainty,    and   this    constmction   of  it  gives 
a    precise    period    from    which    the    inqniry    by 
the    court    of    assistants   may   commence,  whether 
the   person   seeking   admission   to   the    court    has 
paid  and  satisfied  his  creditors,  or  has  established  a 
fair  and  honooiable  character  for  seven  years  subse- 
quent to  bis  bankruptcy  or  insolvency.    This  provi- 
sion, intended  to  mitigate  the  rigonr  of  the  bye-law 
and  to  allow   a  failing  man,  even  where  he  has  not 
paid  his  debts  in  fiUl,  the  benefit  of  the  favourable 
consideration  of  the  court  of  assistants  after  a  period 
of  purgation,  is  thus  cleared  of  all  difficulty,  and  the 
inquiry  has  a  certain  and  definite   range  and  object. 
The  ^e-law,  therefore,   appears  to  me  to  be  valid, 
and  if  the  fact  of  such  insolvency  as  it  contemplated 
had  been  established  against  Mr.  Dinsdale  at  the  time 
of  his  election,  he  would  not  have  been  eligible  to  the 
court  of  assistants.    But,  assuming  him  to  Iiave  been 
ineligible,  was  it  in  the  power  of  the  court  of   as- 
sistants, by  their  resolution   of  the  20th   Dec   1849, 
after  his  election  and  admittanoe,  to  remove  him  from 
his  office  ?  I  think  it  was  not.    I  do  not  understand 
the  word  "  admitted  "  to  be  used  in  the  bye-kw  to 
signify  admission  as  contradistinguished  from  election, 
bat  as  a  general  and  comprehennve  word,  equivalent 
to  "become  or  be"  a  member  of  the  court.    Kow, 
suppose  Hr.  Dinsdale  to  have  been  in  insolvent  cir- 
cumstances within  the  meaning  of  the  bye-law,  bat 
to  have  concealed  the  fact,  and  to  have  been  admitted 
in  ignorance  of  it,  it  oan  hardly  be  contended  that 
upon   a   subsequent   discovery    of  the   stats  of  bis 
affairs  be  could  have  been  removed.    The  case  agunst 
him  is  put  upon  the  ground  of  fraud.    It  is  aUeged 
in  the  return,  and  found  by  the  jury,  that  by  meana 
of   the   said  false  and  fraudulent  representations  of 
his   solvency,  the  said  Kay   Dinsdale   indaced   and 
procured  the  wardens,  or   keeper   and   assistants,  to 
admit  him  to  the  office.     Now,  the  false  and  frau- 
dulent representations  referred  to  are  those  which  are 
found  to  have  been  made   to  Mr.  Clarke,   clerk    of 
the  company,  on  the    24th    Sept.  1849,  long  after 
the  election  ef  Mr.  Dinsdale,  which  was  on  the  23rd 
April  1849,  and  confirmed  on  the  25th  July  1849, 
and  before  it  was  communicated  to  liim,  or   he  was 
summoned  or  admitted  to  the  ofBce.    It  is  not  even 
positively  and  directly  alleged  that  Clarke  commn- 
nicated  Dinsdale'a  reprassntaUon  of  his  solvency  to  the 
wardens  and  assistants  of  the  company  l>efore  his  admis- 
non.     But  the  special  verdict  states  argumentatively 
that  the  said  representations  were  not  communicated 
to  any  court  of  the  then  wardens  and  assistants  until 
the  20th  Oct.  1849,  which  was  the  first  court  of  the 
and  wardens  and  assistants  held  after  the  said  repre- 
sentations were  so  made  as  aforesaid.     But  suppose  it 
to  be  sufficiently  averred  that  Clarke  informed  the  court 


of  wardens    and  assistants  of  the  lepresmtationa  of 
Dinsdale  before    bo  was  admitted  on  the  20th  On. 
1849,  how  wonld  thia  justify  the  finding  of  thejuij, 
that  Dinsdale  by  his  false  and  fraudalent  reprenntt- 
tions  indaced  and  procured  the  wardens  snd  keepcts 
and  assistants  to  admit   him    to  the  office?    Tlie 
representations  to    Clarke  might   be  falae,  but  they 
could  not  be  called  fraudulent,  nnleas  a  miireprtaes- 
tation  of  his  drcnmstances  by  a  tradesman,  in  txawtt 
to  unauthorised  inquiries,  deserves  that  designation,  or 
unless   Dinsdale    made   the   statement  to  Clarke  in 
order  that  it  might  be  communicated  to  the  comt  of 
wardens  and  assistants,  which,  as  th«  fraud  cbiigid,  is 
one  upon  which  the  cotut  oaght  not  to  have  been  lift 
to  conjecture,  however  probable,  but  should  have  itm 
distinctly  alleged.    The  mere  communication  of  tbe 
fact  therefore  by  Clarke  to  the  court,  though  he  is 
clerk  to  the  company,  goes  no  further  to  the  estaUnli- 
ment  of  a  fraud  upon  the  court  by  Dinsdale  thaa  if  a 
stranger  had  repeated  what  he  had  heard  from  Dim- 
dale  in  the  coarse  of  a  casual  convetsatioa.    The 
wardens    and    assistants    might  have  been  indsced 
by    the   representations  communicated   to  than  t» 
admit  Dinsdale  to  the  office ;    bat  it  cannot  with  pro- 
priety bo  said  that  he  induced  and  procured  than  by 
his  representations  so  to  admit  him.      Bat  let  it  be 
assumed   that  Dinsdale  made  the  oommunicatioii  to 
Clarke  in  order   that  it  might   bo   communicated  to 
the  wardens  and  assistants  with  the  view  of  deMiviot 
them,  and  obtaining  his  admission  to  the  office  of 
assistant,   and   that  his  election  was  therefore   v«d 
ab  initio.    What  course  ought  the  court  of  wtrdeia 
and  assistants  to  have  pursued?     There  can  bi  no 
doubt   that  they  should  have  treated  the  election  of 
Dinsdale  as  a  nullity,  and  have  refused  to  recognise 
him  for  a  single  instant  as  an  assistant,  and  have  pro- 
ceeded at  once  to  a  fresh  election.    Instead  of  adopting 
this  course,  tbey  treat  him  as  a  person  actually  electe<i 
and  admitted,  and  by  their  return  atate  that,  on  the 
20th   Dec.    1849,  at   a  meeting  of  the   wardens,  or 
keepers  and  assistants,  they  did  resolve  and  deteimint 
that   the  said   Kay  Dinsdale  should  be  removed  ami 
discharged  from  being,  and  should  no  longer  be,  one  of 
the  assistants  of  the  said  art  or  mystery — words  which 
necessarily  import  that  be  had  been  admitted,  and  that 
he  was  actually  one  of  the  assistants  at  the  time  of  tit 
resolntion.      But,    even  assnming   that  the  omrto! 
asustants   were  entitled   to   annul  the  election  and 
admission  on  account  of  Dinsdale's  insolvency,  jet, 
according  to  the  allegation   in   th«  retam,  they  did 
not  proceed  at  all  upon  this  ground,  but  upon  lii^ 
bankruptcy  afterwards.    Tbey  might  have  treated  the 
bankruptcy,  and  the  insignificant  dividend  wluchbe 
paid  upon  it  so  soon  after  his  admission,  as  proof  of  hU 
insolvent  circumstances  at  the  time ;    but  in  itself  >t 
was  no  ground   of  removal  under  the  bye-law.    !*• 
appears  to  me  to  be  clear,  from  the  language  of  the 
return,  that  the  bankruptcy  was   the  real  cause  of 
Dinsdale's  removal.    It  states  that,  after  his  elecdon 
and  admittanoe,  he  was  adjudged  a  bankrupt ;   tt>'> 
assignees  of  his  estate  and  effects  were  appointed,  and  the 
said  adjudication  and  bankruptcy  have  thence  hitheito 
remained  in  full  force  and  eSect,  and  the  aaid  wardouor 
keepers  and  assistants  did  thereupon,  and  whilst  the  aaiii 
Kay  Dinsdale  was  sach  bankrupt  aforesaid,  and  wbollr 
insolvent,  resolve  and  determine  that  be  should  be 
removed  and  discharged  from  being,  and  should  no 
longer  be,  one  of  the  assistants  of  the  said  art  or  mys- 
tery.    I  cannot  understand  this  in  any  other  way  than 
that,  upon  his  becoming  bankrupt,  the  court  rasolred 
that   Dinsdale    should   be    removed    from    being   so 
assistant.     No»  it  is  unnecessary  to  say  that  nndertbe 
bye-law  the  court  had  no  power  to  remove  for  bank- 
ruptcy or  insolvency  subsequent  to  admisaon.    And  it 
they  removed  him  for  this  cause,  which  was  dearlj 
illegal,  I  do  not  tUiuk  they  could  set  up  the  pretioos 
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iniolTenc;  as  a  jnatificatioii,  on  the  groand  of  ita  ren- 
dering the  election  altogeilier  Toid ;  or,  if  they  oonld, 
tluf  ilioald  bare  distinctly   averred  it  for  oanse  in 
tlieir  remm,  in  order  that  it  might  be  travereed  and 
tried.    As  I  am  so  clearlj  of  opinion  tliat  the  removal 
of  Dinsdale  cannot  be  jnatified,  it  seems  nnneceasary  to 
eoonder  the  other  qneatlons ;  bat  I  cannot  forbear  one 
or  two  rtourkt  opon  the  argomenta  as  to  the  supposed 
right  to  remoTO  withoat  proTions  snmmons  and  hear- 
ingi    U  Dinadale's  election  was  Toid  ab  i»Uio  on  th« 
fraud  of  fnad,  no  doabt  his  case  might  bare  been 
lommarily  dealt  with,   and    his  admission  eanoelled 
ntkoot  a  hearing,  beoanse  ha  would  never  bave  been 
a  neinber  of   the  oonrt,    and  wonld  have  had  no 
bau  tbmii  to  be  beard.     Bnt  if  ha  were  aotnally 
in  office  u  the  ratnrn  admits,  and  was  to  be  removed 
£ram  it  for  canw,  it  seems  to  be  an  invariable  mla  of 
jsatiee  that  he  ahonld  not  be  condenmed  nnhaard,  and 
^  court  bad  no  right  to  assume  that  ha  woold  have 
ksd  00  eaoia  to  show  against  his  removal.    I  think 
tkat  in  this  respect  the  proceedings  of  the  court  of 
aiMtants  an  open  to  objection.    I  agree,  therefor*, 
•ith  the  Ooort  of  Q.  B.  that  a  peremptory  mandtumu 
ought  to  iasne  in  this  case.      I  admit  the  good  sense 
of  the  ramailc  in  the  ease  of  Rtx  v.  Griffith,  that  it  is 
idle  to  grant  a  moiKfaiMM  to  restore  where  the  party 
cinid  be  ranoved  again  immediately.     Bnt  I  do  not 
Me  how  thia    could  be  the  case  with  Mr.  Diosdale 
■Oder  the  bye-law  either  upon  his  snbseqneot  bank- 
nptcy  or  inaolvenqr,  or  on  account  of  his  insolvency 
if  existing  at  the  time  of  admission,  there  being  no 
frmf  of  any  frand  deaigned  or  practised  by  him  on 
the  court  ol  aaustants,  the  only  ground  upon  which 
he  could  have   been   deprived   of  bis    office  after  a 
Rgalsr  election  and  formal  admission.    I  agree  with 
ay  noble  and  learned  friends  that  the  judgment  of 
tho  Ex.  Ch.  ought  to  be  reversed   and  that  of  the 
Q.  B.  affirmed,   and  that  a  peremptory  mandawau 
ttfjA  to  iaane.  Judgmtnt  revtrted. 

Pit.  in  snor's  attorneys,  Keighkn  and  Butt. 
Deft,  in  enor'a  attorney,  G.  Clarkt. 


ittlanti.ia) 

»     . ... 

OOUBT  OF  QUEEN'S  BENCH. 

Seported  by  TTilliak  Woovlock,  Esq.,  Barrlster-at-Law. 

Tueidag,  Junt  3,  1863. 
Bib.  v.  Tbb  Town  Couvai.  op  Ddblis. 
Cirtioraf*— 3  ^  4   Vid.  c.  108— A^A<   of  a  ear- 
jxmtum  to  <gtplg  borough  fundi  to  (yfpou  a  Ml 
<aUdk  iDOtiU  affect  their  property. 
ipfSeation  for    certiorari    agaiiut    Corporation  of 
DMm,  who  had  applied  borough  fvndi  to  oppote 
e  itS  before  committee  of  the  Lords.     It  mu  ihovm 
tial  the  provitioni  of  tiie  Bill  vouid  have  the  effect 
of  redudiy  the  ineome  of  the  corporation: 
Bdi,  that    the    certiorari  ehould  not  isstie,  at  &e 
arporation  toere  Juttified  in  oppoting  the  bill,  and 
<i^lfing  the  borough  fundi  for  that  pwrpote. 
This  was  a  motion  to  make  absolnte  a  conditional 
"'^  for  a  etrtiorariy  directed  to  the  tovn  council  and 
!ova  clok  of  the  borough  of  Dablio,  directing  them  to 
'<t<>in  into    this    court   certain  orders  made  by  said 
("xnel,  whereb/  certain  sums  were  ordered  to  be  paid 
ot  of  the  fonds  of  said  borongh  for  the  purpose  of 
4efrijiog  the  expense  of  opposing  a  certain  bill  then 
^'^  promoted  in  Parliament,  said  bill  being  for  the 
Pn^osa  of  proTidiog  and  constructing  a  new  cattle 
°>*ilut,    market-places,    slanghter-houses,    and    all 
'"■sary     approachea  and    conveniences  in  the  city 
<>f  Dnblin,  and  all  orders  made  by  said  council  for 


(a)  From  the  /riiA  Juritt,  bx  permission. 
pUo.  Cas.— Vol-  II.] 


any  payment  oot  of  aaid  fund  for  any  purpose 
tonehiog  said  bill,  and  for  certain  rssolntioos,  reports  of 
committee,  &c.,  having  reference  thereto,  in  order  that 
sime,  or  such  of  them  as  are  illegal,  may  be  quashed, 
upon  the  groand  that  same  are  illegal  and  void,  and 
affect  and  attempt  a  disposition  and  application  of 
said  borough  fund  not  authorised  or  warraotad  by  law. 
It  appeared  from  the  affidavita  of  the  proaecntors,  ca 
which  the  conditional  order  had  been  obtained,  that 
the  bill  was  promoted  in  conseqnence  of  the  iosoffi- 
ciency  of  the  existing  cattle  market  aooommodatioii, 
the  increasing  requirements  and  the  frequent  com- 
plaints  made  on  the  subject ;  that  the  site  proposed 
for  the  new  cattle  market  was  chosen  by  0.  W.  H.,  • 
civil  engineer,  at  the  reqneat  of  influential  persons, 
and  for  the  pnblio  benefit  alone.  'It  was  also  allegea 
that  the  provisions  of  aaid  bill  did  not  iqjnriouly 
affeot  th«  Smitbfild  market,  or  the  interests  of  tb* 
corporation  of  Dublin,  or  of  any  persons  thereni,  «r 
in  the  property  adjoining,  nor  the  privileges  of  tb* 
lord  mayor  or  corporation  with  reference  thereto. 
That  the  present  market  at  Smithfield  was  monopo- 
lised unjustly  and  illegally  by  salemastars,  and  wa« 
not  an  open  market  as  it  ought  to  be ;  that  as  a  catllt 
market  it  is  not  under  the  control  of  the  corporatioo, 
nor  do  they  derive  any  revenue  from  it,  but  that 
they  do  receive  tolls  for  hay  and  straw  sold  therein, 
and  that  the  bill  did  not  propose  a  new  market  for 
these  commodities.  It  farther  appeared  that  aaid  bill 
had  been  twice  read,  and  was  then  referred  to  a  com. 
mittee  of  the  House  of  Commons ;  that  the  propoiad 
bill  was  referred  to  a  municipal  committee  by  tbf 
town  council  of  Dublin,  who  recommended  a  petition 
agwnat  it ;  and  said  committee  were  authorised  to 
draw  to  the  extent  of  5002.  on  said  borough  fund  for 
the  furtherance  of  said  petition,  which  was  laid  befort 
tiie  select  committee  of  the  House  of  Commons,  who, 
nevertheless,  declared  the  preamble  proved;  that  snb- 
aeqnent  to  the  proving  of  said  bill  a  special  meetinf 
of  said  corporation  was  held  for  the  purpose  of  antho- 
rising  the  application  of  the  borough  funds  to  the 
purpose  of  opposing  aaid  bill  |  and  though  notice  of 
the  illegality  of  such  application  of  said  fund  waa 
aarved  on  them,  they  passed  a  resolalion  authorismg 
the  dty  treasurer  to  pay  a  farther  sum  of  500(.  for 
that  purpose  ;  that  said  borough  fund  consists  of  the 
moneys  specified  in  3  &  4  Vict,  c  108,  sect.  136, 
whereof  prorides  that  aaid  fnnd  is  only  to  be  applied 
to  the  purpoees  specified  in  the  Act,  said  purposes 
being  set  out  in  the  131  at  section  ;  and  that  the  orders 
complained  of  are  nnaathorised  by  aaid  3  &  4  Vict, 
or  by  any  other  statute.  The  town  clerk  being  absent 
made  no  affidarit ;  bnt  that  of  the  aolieitor  to  the  cor- 
poration  contained  the  facta  relied  upon  aa  canse. 
They  were,  that  the  city  estates  called  "  actient  reve- 
nue," (including  lands  and  tenements  in  the  neighbour- 
hood of  Smithfield)  were,  in  1809,  conveyed  by  the 
corporation  to  tmateea  for  certain  trusts,  the  first 
being  "*to  take  the  rente  and  profits  thereof  upon 
tnut,  to  pay  thereont  all  costs  which  may  at  any 
time  be  neceesarily  incurred  for  the  purpose  of  reoo- 
vering  and  protecting  the  said  estates  or  any  of  them, 
and  all  other  charges  connected  with  the  due  execu- 
tion of  said  trusts,'  &c. ;  and  that  the  rents  of  theM 
estatee  are  portion  of  the  borough  fond  under  the 
3  &  4  ATict  e,  108.  That  the  preamble  of  the  bill  and 
the  I34th  section  provided  for  the  erection  of  a  new 
market,  and  that  the  market  company  shall  be  em- 
powered to  levy  tolls  and  sell  shires  thereat,  the  cor- 
poration having  incurred  considerable  expense  in  fitting 
up  a  "  green  hide  crane,"  and  keeping  it  in  repair, 
th-ugh  it  was  a  free  and  open  market.  Under  certain 
circumstances  the  Recorder  of  Dublin  was  to  have  the 
power  of  making  rules  and  regnlations  for  the  manage- 
ment of  the  new  market  instead  of  the  lord  mayor, 
who  at  present  had   that  privilege.    Certain  houses 
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Beo.  t>.  The  Town  Council  of  Dubuh, 


[IxEUin. 


mod  premises  in  the  neigbboarhood  of  Smitbfield,  the 
leaaei  of  which  would  &U  in  in  1863  and  I88I,  wonld 
prodnoe  then  an  increased  rental  to  the  corporation  aa 
a  portion  of  the  "  antient  revenue  "  of  aboat  SOOOJ^  per 
annum  in  case  the  proposed  bill  was  not  passed ;  that 
the  bill  came  before  the  select  committee  on  the  18th 
March  ;  the  eridenca  giren  against  it  on  behalf  of  the 
corporation  was  prodaced,  the  promoters  hanng  con- 
cluded tbnra,  and  the  corporation  now  relied  on  an 
opposition  before  the  Lords.  That  the  majority  of 
the  corporation  believed  the  proposed  bill  to  bo  detri- 
mental to  the  interests  of  the  ratepayers,  and  of  the 
property  held  hj  the  corporation  in  tnist  ior  the  citi- 
zens, subrersire  of  their  own  statutable  rights ;  and 
that  a  public  nuisance  would  be  created  bj  the 
passage  of  cattle  tbtongb  the  city  if  it  should  pass. 
And  further,  that  G.  W.  H.  was  engineer  to  the  Great 
Southern  and  Western  Railway  Company,  whose  traffic 
would  be  much  increased  by  the  establishment  of  the 
proposed  market ;  that  the  relators  were  unoonnected 
with  the  cattle  trade,  and  that  the  present  market 
was  sufficiently  oommodious ;  or  if  any  alteration  were 
needed  in  it,  that  the  corporation  would  carry  them 
out  according  to  plans  already  prepared  by  their  engi- 
neer for  that  purpose. 

ArmMtronff,  Serjt.  (with  him  ifalleg  and  CDrii- 
colt),  moved  to  make  abeolnte  the  order, — By  the 
13Ist  section  of  the  3  &  4  Vict,  c  108,  any  sur- 
plus funds  that  may  remain  in  the  hands  of  the 
corporation  after  defraying  all  necessary  expenses,  are 
to  be  applied  to  the  improvement  of  the  city.  This 
enactment  ii  explicit  and  peremptory ;  and  it  is  no 
matter  with  reference  thereto  whether  the  revenue  of 
the  corporation  is  likely  to  be  lessened,  or  any  incon- 
venience occasioned  to  others  by  reason  of  the  passing 
of  the  bill.  The  real  and  only  question  before  the 
court  is  can  the  corporation  travel  out  of  the  words 
of  the  Act?    Counsel  relied  on 

RoUtweB  V.  Tht  Borovgh  of  DubUn,  IS  Ir.  L. 
Bep.  206. 
LcoMcn,  Q.  C,  Solicitor' General  and  C.  Barry, 
Q.  C.  ooDtia. — The  corporation  in  this  case  are  only 
oppoeiag  a  bill  which,  if  it  pass,  will  reduce  their 
revenues  considerably :  and  in  so  doing  they  are  only 
protecting  their  property.  They  are  acting  just  as 
they  might  in  case  they  proceeded  by  ejectment 
against  anyone  who  held  possession  illegally  of  their 
property,  and  they  are  obliged  to  preserve  the  pro- 
perty entrusted  to  them : 

JUg.  T.  The  CommiitioHere  qf  Sewere  for  Nor- 
folk, 15  Q.  B.  549; 
Tht   AUameg-Geaeral   v.  JSastlake,   II   Hare, 

305; 
The  Altomeg-Geaeral  r.  7A«  ifagor  ofKorwich, 
2  Myl.  and  Craig ; 
'     The  Attomeg-Geaeral  t.  Andrtut,  3  M'K.  &  G. 

225. 
LBF|toT,  C.  J. — ^We  are  all  of  opinion  that  we 
should  not  make  absolute  the  conditional  order.  The 
corporation  have  voted  money  to  oppose  a  bill  which 
was  being  promoted  in  ParliaiiDent.  It  appears  they, 
or  a  majority  of  them,  believe  it  to  be  detrimental  to 
their  interests  that  it  should  become  law,  and  we  must 
be  satisfied  that  the  orders  they  have  made  with  re- 
ference to  it  are  invalid  before  we  can  issne  the  cer- 
tioran.  There  was  no  deceit  in  these  orders,  and 
there  was  nothing  on  the  face  of  them  to  render  them 
invalid  as  orders  to  oppose  a  bill  brought  into  Par- 
liament. The  gist  of  the  bill  was  to  obtaia  a  new 
cattle  market,  and  a  new  crane  for  the  sale  and  weigh- 
ing of  bides;  with  respect  to  the  market,  they  were, 
by  the  course  they  took,  only  exercising  then:  common 
law  light.  It  WIS  their  duty  to  oppose  the  bill,  as 
it  was  attended  with  prejndioe  to  the  interests  of  the 
atizens  of  Dublin,  inasmuch  as  the  property  of  the 
corporation  itself  would  be  seriously  bjnred;  and  is 


it  to  be  said  that,  tmder  these  dicunutuces,  tb^ 
were  to  be  precluded  from  appearing  before  Pulit- 
ment  to  oppose  the  bill  ?  What  oodd  be  more  filr 
and  just  than  that  they  should  appear  before  the 
House  of  Lords  ?  The  dread  of  injury  to  thrir  pro- 
perty appears  to  me  a  fair  gronnd  for  their  rsiaiiig  a 
sum  of  money  to  protect  it.  This  is  not  a  job  of 
the  solicitor ;  there  is  nothing  suspicions  on  tht  fue 
of  it.  With  respect  to  the  crane,  the  bill  goes  to  tlw 
length  of  abolishing  it ;  the  corporation  derived  a 
revenue  under  it,  and  they  would  have  been  depiivtl 
of  this  as  well  as  of  a  considerable  part  of  tbeir  pro- 
perty. If  the  reversion  in  expectancy  which  the  cor- 
poration were  entitled  to  were  not  to  fall  in  for  a 
great  number  of  yean,  the  opposition  to  the  bill  pre- 
judicing such  reversion  might  be  oonudered  a  specg- 
latiou ;  but  that  is  not  the  case  her*.  Some  of  the 
leases  will  fall  in  next  year,  and  there  is  a  soffidoit 
and  sobstantial  ground  for  justifying  the  corporstioa 
in  taking  measures  to  resist  this  bill  ia  pasnng  tbreuglk 
Parliament.  On  the  whole  there  appean,  in  my 
opinion,  sufficient  reason  for  refusing  to  make  absoint* 
the  conditional  order. 

O'Bbikh,  J. — I  am  also  clearly  of  opinion  that  tbe 
order  should  be  refused.  The  3  &  4  Vict.,  imdtr  tbe 
authority  of  which  the  corporation  disposed  of  the 
rents  and  profits  of  their  property,  provides  that  the 
parties  to  whom  the  property  of  the  corporation  ii» 
entrusted  as  trustees,  shall  refund  themselves  all 
expenses  they  incur  in  protecting  such  property ;  sod 
I  think  we  should  be  slow  in  putting  a  eonstnutiai 
on  the  Act  which  has  not  yet  been  put  on  it.  Tbe 
decision  in  the  case  quoted  does  not  affect  this  case. 
Where  it  is  not  a  speculative  opposition,  but  that  a 
serious  injury  is  apprehended  from  a  bill  pstBa( 
through  Parliament,  the  opposition  given  to  it  by  tbe 
corporation  is  a  legitimate  exercise  of  their  powers,  b 
is  sufficient,  for  this  purpose,  to  show  that  it  was  the 
interest  of  the  people  of  Dublin  that  they  sbonld  resiit 
tbe  bilL  Tbe  question  is  with  respect  to  the  pro- 
tection of  the  Smitbfield  property,  and  is  not  a 
speculative  one ;  not  that  the  property  ia  to  become 
theirs  in  1881,  but  the  result  of  the  opposition  *iU 
affect  tbeir  property  next  year.  If  this-  tnll  passed, 
the  Recorder  might  take  the  place  of  the  Lord  Mayor, 
who  now  makes  rules  and  r^ulations  for  tbe  carrying 
on  of  all  the  markets  in  Dublin.  Is  it  not  consstcnt 
with  the  provisions  of  tbe  Act  of  Parliament  that  tbcy 
sbonld  protect  the  property  left  to  them  ? 

Hates,  J. — The  decision  of  this  court  is  not  fiul ; 
but  the  Act  gives  us  the  authority  to  decide  the  qoei- 
tion  here  at  issue ;  and  all  that  we  have  to  do  is,  to 
see  whether  in  administering  the  rights  bestowed  oo 
tbe  corporation,  this  may  be  a  proper  application  of 
the  funds  placed  at  their  disposal.  Many  reasons  have 
been  given  why  it  should  be  considered  so,  but  I  hold 
by  their  right  to  protect  their  property.  Where  a 
public  body  gets  property  for  public  purposes,  they 
have  a  right  to  protect  and  defend  that  property ;  and 
if  it  were  shown  that  that  property  was  likely  to  be 
injured  by  any  measure  this  would  be  snfident  indi- 
cation to  them  that  they  should,  by  opposing  it, 
protect  and  defend  that  property.  Some  of  tbe  cor- 
poration property  will  fall  out  of  lease  next  year,  and 
more  of  it  in  nineteen  years ;  and,  on  tbe  pnndple  cf 
nniversal  benevolence,  I  bold  that  it  should  be  pre- 
served. If  this  court  does  not  give  satisfaction  to  the 
relators,  they  can  go  elsewhere. 

FrrzoERALD,  J. — We  are  satisfied  tbat  tbe  intended 
bill  was  likely  to  injure  the  property  of  the  eorpota- 
tion,  and  tbat  they  opposed  it  in  the  legilimat» 
exercise  of  their  prinlegea. 
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Graham  v.  Thb  Maoistrates  of  Ballvcabtlb. 


[Ibblamd. 


Jm.  24  and  35,  1863. 
£eg^  at  TBS  FBOSICCTtOS  OP  DuHCAS  GRAHAIC  V. 

Tbs  Uaoistbatbs  op  Baixtcastlb,   in   tbb 
CocsTr  OF  AiTTRm. 

CoHomri—Fuhary  Acts,  5^6  Vict.  c.  106;  11  # 
12  ricL  e.  92  ,-  13  #  14  Viet.  e.  8S—Juritdle- 
tim  ofmagiaratet  when  a  claim  of  title  is  put  in 

bfde/l 
JkKttn  Graiam  had  hem  tummontd  for  trupnu 
»pm  a  tcveral  fiihery.  The  pit.  gave  tn  evidence 
lit  record  of  the  court  thowing  former  convicliont 
for  rimilor  offences,  and  certain  patents  vihereby  a 
itttrolfthen/  in  the  neighbourhood  toot  granted  to 
tie  party  through  whom  he  claimed,  Imt  tehether  it 
mil  the  several  fishery  in  question  did  not  thereby 
t\^aeetly  appear.  The  defti.  put  in  evidence  of 
limg  user,  and  claimed  a  right  to  fah  therein,  and 
tffend  security  for  casts  in  case  pit.  would  institute 
a  civU  atiion : 
Bdi,  that  this  was  such  a  bond  Jtde  claim  of  title  as 
oaited  Ae  jurisdiction  of  the  magistrates. 
In  Hilarj  Term  s  conditional  order  for  a  certiorari, 
<iincted  to  the  jostices  in  and  for  the  cooatj  of 
ABtrim,  had  been  obtained,  for  the  purpose  of  baviag 
nmoTed  into  tbis  court  all  and  singalar  the  conric- 
tioiu,  together  with  all  things  toaching  the  same,  for 
Saimg  is  a  several  fisher;  in  the  ba;  of  Balljcastle, 
ia  the  coantf  of  Antrim,  whereof,  at  a  pettj  sessions 
is  sud  coontjr,  on  the  4th  Nor.  1861,  Duncan 
Grtbain  and  seren  others  nere,  on  the  complaint  of 
one  George  Morton,  dmvicted,  in  order  that  such 
coDTictioas  maj  be  qoasbed,  on  the  groonds  that  such 
coDTictions  are  irregalar,  "  illegal,  and  void,"  and  that 
ume  are  illegal  and  Toid  on  the  ground  that  no  snch 
KTtnl  Ssher;  as  is,  b;  the  said  connction  supposed, 
'u  proTed,  or  in  fact  existed ;  that  a  right  exists  in 
tl>e  poblic  to  fish  ia  the  locus  tn  quo,  and  was  insisted 
«i  at  the  inrestigation  of  the  complaint  aforesaid ;  that 
tl»  jurisdiction  of  the  justices  to  bear  sucli  complaint 
<s  aike  such  conriction  was  ousted  by  reason  of  the 
saaei  parties  insisting  on  a  bona  fide  right  to  do  the 
tcti  complained  of  ;  that  they  insisted  on  that  right 
St  the  inrestigatiou  of  this  complaint  aforesaid,  and 
tlut  Ura  jostices  exceeded  their  jurisdiction  therein. 
Tiie  nunmons  on  which  the  case  was  tried  before  the 
:»<!iatntes  at  Balljcastle,  was  for  entering  opon  a 
ulmon  fishery  in  the  sea,  in  the' bay  of  Ballycastle,  in 
tiie  oointy  of  Antrim,  under  the  pretence  of  taking 
&li  therein,  said  fishery  being  a  several  fishery 
eiihiii  the  meaning  of  the  U  &  12  Vict.  c.  106,  nut 
lavisg  been  autliorised  by  the  owner,  occapier,  or 
l<uee  thereof.  The  afBdarits  filed  by  Dnncan  Graham 
ud  tin  other  cooTictiog  parties  were  to  this  efiect, 
tiiit  the  poblic  had  fished  in  the  locus  in  quo 
aace  1808.  At  the  trial  there  were  only  two 
*itaetse*  for  the  pit.,  and  the  only  other  evidence 
^  produced  wa*  a  lease  made  to  John  M'Gildowney 
I?  the  Court  of  Cb.,  Jie  B.  Bush,  a  lunatic,  for 
tioity.«oe  years  from  1 852,  in  which  there  was  no 
nfereoce  wbaterer  to  a  charter  or  patent  granting  a 
xveral  fishery  in  the  locus  in  qtto.  While  the  afiida- 
'iti  wen  being  prepared  for  the  purpose  of  procuring 
>  prohibition,  the  arrests  were  made  of  this  accused. 
The  woraats  porported  to  be  signed  by  C.  Hunt,  but 
vere  cot  signed  by  him,  or  only  signed  in  blank  no 
wnmttali  were  made  out,  and  the  warrants  were 
loaded  to  the  jailer.  At  the  trial  the  pit.  bad  pro- 
duced eridenoe  of  convictions  for  similar  ofiences  in 
the  month  of  October  nest  previous,  and  of  another 
'°  ISM,  alio  a  patent  granting  a  several  fishery  to 
i>>r  B.  UacDonneU,  which  he  alleged  to  be  the  fishery 
ic  question,  and  to  which  he  deduced  title  through 
Sr  R.  MacDonnell  The  defta.  produced  no  evidence 
eC&le  00  their  part.  The  parties  were  convicted, 
when,  in  coarse  of  soing  out  a  writ  of  prohibition, 


they  were  imprisoned  for  four  days,  and  then 
liberated.  The  hcus  in  quo  was  nearly  two  milea 
from  shore.  At  the  trial  the  attorney  for  the  pro- 
secutor swore  that  the  attorney  for  the  convicted 
parties  bad  admitted  in  conversation  that  the  prose- 
cotor  was  entitled  to  a  several  fishery  in  the  locus 
in  quo. 

MacDonough,  Q.  C.  (with  him  E,  P.  Levinge") 
moved  that  the  above-mentioned  conditional  order  be 
made  absolute. — In  order  to  obtain  a  conviction  be- 
fore the  magistrates,  the  existence  of  a  several 
fishery  must  £^t  be  established.  A  party  may  have 
a  several  fishery  a  little  way  from  land,  bat  the  locu* 
ia  quo  here  was  nearly  two  miles  out  to  sea,  where 
there  cannot  be  a  several  fishery.  There  was  no 
evidence  given  by  the  proeecotor  at  the  trial  that  tb» 
locus  in  quo  was  part  of  a  several  fishery,  and  no  title 
on  his  part  was  produced  by  grant  or  prescription 
And  even  if  there  were  evidence  of  a  several  fishery 
existing  in  tbs  locus  in  quo,  the  convicted  parties  had 
insisted  on  a  bond  fide  right  to  fish  there  for  herrings 
and  other  fish.  There  was  nothing  more  proved 
against  the  parties  convicted,  than  that  they  had  been 
guilty  of  an  alleged  trespass,  and  yet  the  magistrates 
refused  to  dismiss  the  case  on  the  prisoner's  applica- 
tion though  they  offered  to  give  security  for  costs, 
and  to  defend  a  civil  action  if  the  prosecotors  woold 
so  proceed  against  them.  The  allegations  of  prose- 
cutor's attorney  has  been  contradicted.  What  a 
several  fishery  is,  is  defined  by  5  &  6  Vict.  c.  106, 
8.  94,  and  the  penalties  for  infringing  on  the  rights  of 
other  parlies  to  snch  several  fisheries,  are  enacted  by 
II  &  12  Vict.  c.  92,  8.  41,  and  the  only  way  that 
the  alleged  offence  can  be  brooght  home  to  anyone,  is 
by  reference  from  the  latter  to  the  former  section,  and 
so  far  there  is  no  doubt  as  to  inland  fishery ;  but  the 
13  &  14  Vict.  a.  88,  raises  doubts  as  to  fisheries  ia 
the  sea,  and  if  any  several  fishery  existed  in  this  case, 
it  was  a  sea  fishery.  The  13  &  14  Vict,  c  88, 
s.  1,  gives  a  further  definition  of  a  several  fishery. 
Bat  the  penal  provision  can  only  be  enforced  under  the 
1 1  &  1 2  Vict,  in  case  the  5  &  6  Vict,  is  read  with 
it,  for  there  is  no  new  penal  provision  referable  to  the 
altered  definitions  in  the  13  &  1 4  Vict.  The  magis- 
trates had  DO  jurisdiction,  when  there  was  a  iomi  fide 
claim,  as  to  title  made  by  the  persons  prosecuted. 

Paley  on  Convictions,  188 ; 

Seg.  V.  Dayman,  7  Ellis  &  Bl.,  672 ; 

Gaynne  v.  Knight,  Cox's  C.  C.  Cos.  47  ; 

jReg.  v.  Justices  of  Donegal,  5  Ir.  Jor.  N.S.  185. 
Chatterton,  Q.  C.  (with  him  F.  Falkner)  contra. — 
The  question  is,  whether  the  magistrates  had  juris- 
diction. It  has  been  already  decided  that  there  was  a 
several  fishery  in  the  locus  in  quo,  and  this  is  not  the 
place  to  inquire  into  the  propriety  of  that  decision. 
By  the  Fishery  Act,  compUinta  of  this  kind  are  to  be 
brought  in  the  first  place  before  the  petty  sessions, 
5  &  6  Vict.  c.  106,  8. 99  ;  and  if  the  parties  are  dis- 
satisfied with  the  rule  made  by  the  magistrates,  they 
may  appeal  to  the  quarter  sessions.  Other  parties 
were  convicted  on  the  same  day  of  a  similar  offence, 
and,  in  addition  to  this,  there  was  quite  evidence 
enough  produced  at  the  trial  that  the  prosecotor  bad 
a  good  title  to  said  several  fishery;  there  was  the 
patent  to  the  Boyd  family,  the  lease,  the  affidavits,  and 
the  previoas  convictions  to  establish  the  jurisdiction, 
and  the  assertion  of  title  on  the  part  of  the  defendants, 
as  against  the  prosecutor,  was  only  for  the  purpose  of 
onsting  the  jurisdiction : 

Brittain  r.  KInnaird,  I  Brod.  &  Beg.  432 ; 

Reg.  V.  Bolion,  1  Q.  B.  66  ; 

Reg.  V.  Dayman,  7  EI.  &  Bl.  672 ; 

0'iV«a  V.  Allen,  9  Ir.  Com.  Law,  132. 
The  Court  was  nnanimoos  in  their  judgment,  which 
was  delivered  by  the  C.  J.,   to   the  effect  that  they 
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believed  the  conricted  parties  bad  acted  in  the  exer- 
cise of  a  bond  fide  claim  to  a  right  to  fish  in  the  loaa 
t»  fuo,  and  they  directed  the  certiorari  accordingly. 


BOLLS  COXTBT. 

Beported  by  H.  B.  Yorao,  Esq.,  Btrrister«t-Lair. 

May  22  and  23,  1863. 

The  Attorney-Genbbal  v.  Cliftov. 

Cluirck  of  England  general  educational  charitj/ — 

Tnuteet — Schoohuuter — Diiientert — Pupils. 
Where  a  foundation  deed  of  a  charity  ia  liient  at  to 
the  quation  of  the  rtligioui  qucUifieation  on  the  part 
of  the  tnutea  of  it,  but  the  court  tea  clearly  that 
&e  charity  it  a  Church  of  England  one,  it,  will 
<g>point  at  the  truileet,  memJbert  of  that  Church ;  and 
it  doet  to  in  order  to  prevent,  to  far  at  it  can,  any 
poitiblepertertionof  the  ob/ectt  of  the  charity.     At 
the  tame  time  the  court,  tn  to  doing,  endeavouri  to 
tnture  to  pertont  mho  are  not  membert  of  the 
ChurA  of  England,  any  advantaget  of  the  charity 
to  which  they  may  be  entitled. 
It  doet  not,  however,  necettarilyfoUoa  that  the  lehooh 
matter  in  a  Church  of  England  general  edtteational 
Parity  mutt  be  a  member  of  that  Church :  catena 
he  ought  to  be;  but  the  trutleei  of  mch  a  charity 
paribut,  would  not  commit  a  breach  of  trust  if,  for 
a  proper  and  luffideni  came,    and  under  proper 
dreumttancei,  they  appointed  at  ichoolmatter  a 
perton  who  wat  not  a  member  of  the  Church  qf 
England. 
The  Court  decided  that,  under  the  eireumitancet  of  this 
eate,  neither  Ditteateri  nor  non-inhabitantt  of  the 
parith  were  proper  trusteet  of  a  Church  of  England 
general  educational  chari^,  and  that  a  Dittenter 
eould  not  act  at  a  tchoobnatter  in  it  i   but  that 
pertont  of  all  reUgiout  denominationt  were  entitled 
to  be  inttructed  by  the  charity. 
This  was  an  information  praying  the  settlement  by 
the  Court  of  Ch.  of    a  scheme  for  the  management  of 
an  edocational  charity  at   Bronghton;  a   declaration 
that  the  tmsteea   of  the   charity,  or  snch  of  them  as 
were  not  duly  qnalified  to  act  as  tmstees  of  it,  might 
be  remored  from  their  office ;  that  new  tmstees  might 
be  appointed,  and  an  injunction  to  restrain  an  in- 
tended appointment  of  a  new  schoolmaster. 
The  facts  of  the  case  were  shortly  these  :^ 
By  an  indenture,  dated  the  24th  April  1601,  and 
made  between  Thomas  Dowse  of  the  one  part,  and 
eight  persons,  "  inhabitants  of  the  town  of  Bronghton," 
of  the  other  part,  reciting  that  there  were  very  many 
people  dwelling  within  the  town  and  manor  of  Brongh- 
ton and  Bassington,  and  many  children  and  youth  did 
there  daily  increase,  which,  for  want  of  teaching  and 
iostmction,  were  bred  up  in  rndeness  and  ignorance, 
it  was  witnessed,  that  for  the  maintenance  and  con- 
tinnance  for  ever  thereafter  of  a  eehoolmaster  for  the 
instruction  and  teaching  of  the  children  and  youth  of 
the  inhabitants  within  the  said  parish  to  read,  write, 
and  cast  acooonts,  to  the  intent    thereby  that  they 
might    be    the  better  enabled   to    know  and    serre 
Almighty  God,  and  to  obey  their  SoTereign  Prince  and 
parents,  and  might  be  more  apt  and  readily  prepared 
either  for  schools  of  higher  learning,  or  otherwise  to 
serre  and  be   bound  as  apprentice  in  some  laudable 
trade  and  science,  or  else  be  employed  in  hnsbandry  or 
other  good  labour  and  conrse  of  life  for  getting  tJiek 
liring,  the  said  Thomas  Dowse  granted  certain  liuids  to 
the  tmstees,    upon  trust   "to   receive   the   profits 
thereof  for  the  maintenance  and  continuance  of  such 
a  meet  and  fit  schoolmaster  as  the  trustees  for  the 
time  should    limit    or    appoint,    to   be  resident  and 
abiding  within  the  town  of  Bronghton,  for  the  teaching 
«nd  iastrncting   of  the  children  of  such  as  should 


inhabit  within  the  town  of  Bronghton,  to  rud,  vrite, 
and    cast  accounts."      The  deed  then  directed,  Out 
when  the  said  trustees  should  "  grow  old  or  few  ia 
number,"  that  then,  and  before  the  same  huds  thrald 
come  or  happen  to  survive  to  one  sole  person,  new 
trastees   should   be  appointed,  "  of  good  cndit,  trust, 
and  honesty,  of   the  said  parish  of   Bronghton."    The 
founder  farther   directed,  that  one  part  of  the  itti, 
which  was  to  be  executed  in  duplicate,  should  be  com- 
mitted to  the  custody  and  safe  keeping  of  the  chnrch- 
wardens  for  the  time  of  the  parish  of  Bronghton,  to 
be  there  entered  and  remain  for  memory  in  the  ixnic 
of  the   said  parish,  commonly   called   "  the  boolc  of 
christenings  and  burials;"  and  the  other  part  waste 
be  in  tbe  possession  of  the  trustees.    The  deed  pro- 
vided, that  if  the  tmstees  should  fail  to  appomt  a 
schoolmaster  upon  any  occasion,  and  dne  notice  thereof 
should  be  given  in    the   parish   chnrch  after  divine 
service,  then,  after  the  expiration  of  one  month,  ll/e 
heirs  of  the  founder  should  enter  on  the  lands,  and 
receive  the  rents  thereof,  until  a  schoolmaster  vaa  duly 
appointed.     The  deed  also  contained  various  referencea, 
in  other  parts  of  it,  to  tbe  Church  of  England. 

The  present  tmstees  of  the  charity  were  only  six  in 
nnmber,  and  were  the  defts.  in  this  suit.    It  appeared 
from  tbe  evidence  that  one  of  them  was  a  Dissenter ; 
that  another  never  had  been  an  inhabitant  of  Bronghton, 
and  was  now  residing  nine  miles  from  the  parish  chorcb, 
and  that  three  others  resided  out  of  tlie  parish,  at 
distances  varying  from  two  to  twelve  miles  from  it. 
Thirty-eight  years  ago  tbe  tmsteea  appointed  a  school- 
master who  was  a  Dissenter.    He  made  a  rule  that  no 
boy  should  be  admitted  to  the  school  who  could  not 
read,  the  enforcing  of  which  rale   had   reduced  tbe 
school  to  one-third  of  the  nnmber  of  pupils  who  were 
in  it  when  he  was  originally  appointed.     He  died  in 
1862,  and  there  was  now  a  vacancy  in  tbe  tnastersbip. 
It  further  appeared  that,  with  respect  to  the  discharge 
by  the  trustees  of  their  other  duties,  they  had  r^ulsrlj 
attended  the  meetings  for  the  management  of  the 
charity  and  its  property,  the  value  of  which  was  abont 
80/.   a-year.      There  were   never    fewer   than  tbrea 
trustees  at  a  meeting,  generally  four,    and  sometiu-ci 
five. 

The  parish  of  Bronghton  contained  abont  900  in- 
habitants, of  whom  abont  one-half  were  Dissenters. 

The  questions  to  be  decided  by  the  coort  were  tbe 
following ; — 

1.  Whether  the  charity  was  a  Church  of  Engiai^d 
charity? 

2.  Whether  the  benefits  of  it  were  to  be  confined  to 
members  of  the  Church  of  England  ? 

3.  Whether  the  trustees  of  it  mnat  b«  members  of 
the  Church  of  England ;  or  whether  Dissentera  might 
act  as  snch  ? 

4.  Whether  the  schoolmaster  must  bo  a  member  of 
the  Church  of  England;  or,  whether  a  Dissenter 
might  be  appointed  to  that  duty?  and 

5.  Whether,  under  the  circumstances  above  stated, 
the  defts.  were  fit  and  proper  tmsteea  of  the  charity, 
duly  qualified  in  all  respects  to  act  as  such,  and 
whether  they  had  so  acted  ? 

Cole,  Q.C.  and  Kiy  appeared  in  support  of  tbe 
information, 

Stlayn,  Q.C  and  Townttnd  for  tlio  trustees. 
Cole,  Q.C.  in  reply. 

Tbe  fallowing  authorities  were  cited  in  the  argu- 
ments : — 

Attorney-General  v.  Calvert,  23  Bear.  348  ; 
Re  Ibnintter  Scho(^  2    De  G.  Dt  J.  535;  en 
app.  8  H.  of  L.  Cas.  495;  a.   c  S  L.  T.  See. 
N.  S.  701 ; 
Attorney-General  r.  Lord  Stanford,  I  Pb3. 737; 
Re  Chelmtford  Grammar  School,  1  K.  &  J.  543; 
Attorney-General    v.    Govemort   of  Sh»rborr.t 
Grammar  School,  IS  Bear.  856  } 
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Bt  Stafford  Charities,  25  Bear.  28 ; 

Atlonuf-Gtntrai  t.  CuUam,  1 Y.  &  G.  C.  C.  411. 
Tbt  llAsm  of  the  Bolls. — I  bare  earefnllj  nad 
tlw  dted  of  nidoirment  of  the  cbarit;  in  qorstioa  in 
thii  OM,  isd  I  am  satisfied  that  it  was,  and  is,  pro- 
ja]j  1  Church  of  England  charitj.    The  foander  was 
tiailj  a  member  of  that  Chorch,  and  intended  to 
pninote,  bjr  bis  fonndation,  the  caose  of  edncation. 
fie   intended,    howerer,    to   do   that    generallj.       I 
Msoe  that   condnuon    from    the  consideration   of 
the  time  when   the    deed    was   execnted   by    him, 
Tit.,    in    1601  ;    a    time    at     which,     in    conse- 
<IiuMe  of  the    enforcement    of  the    Act  of    Uni- 
fmnity  which  had   then  recentlj  been  passed,  there 
*u  piobaUj  bnt    little  dissent  in  Broagbton ;  and 
Iran  the  fact,  that  the  deed  msJces  frequent  mention 
of  the  Chnrch  of    England.     In   the    case    of    the 
Mcnej-GtnenU    ^.    Caluert,  1  drew   a   distinction 
lietwetn  religions  chariUes,  edacational  charities  and 
dnmosjDsrf  charities,  so  far  as  regarded  the  atten- 
tita  which  the  conrt  pajs  to  the  religions  opinions  of 
the  iranden.     To  that  distinction  I  still  adhere.     In 
enty  edacational  cbaritj  there  are  three  persons,  or 
cissies  of  peiioos,  to  be  considered:  the  trustees,  the 
intnuton  and  tlie  instructed.    The   cliarit;  now  in 
qwstkm  before  m«  is  an   edacational  one.     I  hare 
Bid  that  it  is  a  Choich  of  England  charity,  and  I 
am  abo  of  opinion  that  the  benefits  of  it  are  not  to 
be  (safioed  merely  to   members  of   that  Church.     I 
thnk  that    persons    of    all    religions  denominations 
shesld  be  at  liberty  to  reap    the  advantage  of  the 
■sstmction  afforded  by  it.      DiSerent    considerations, 
lu*<nr,  exist  with  respect  to  the  appointment  of  the 
tnttecs  of  it.    Where  the  conrt  sees  that  a  charity  is 
s  Chnrch  of  England  charity,  it  appoints  as  trustees 
^  it  members  of  that  Chuieh,  and  it  does  so  to  pre- 
nnt,  u  far  as  it  can,  any  possible  perversion  of  the 
ebjeets  of  the  charity;  at  the  same  time  the  coort,  in  so 
dobg,  endearoon  to  ensure    to  persons  who  are  not 
■Ktobers  of  the  Chnrch  of  England,  sny  advantages  of 
(he  charity  to  which  they  may  be  entitled.  I  am  therefore 
ef  opinion  that  the  trustees  of  this  charity  ought  to 
)*  members  of  the  Chnrch  of  England.    At  the  same 
lime,  however,  I  am  also  of  opinion  that  the  scholars 
er  pgpila  who  attend  the  school  need  not  be  members 
<t  the  Chnrch  of  England  ;    and  provision  must  be 
mede  in  the  scheme  to  be  framed  for  the  management 
efthe  charity  for  affording  religions  instmetion  in 
neh  a  manner  as  not  to  exdnde  persons  who  are  not 
'otmbets  of  the  Chnrch  of  England.    With  respect 
to  the  master,  it  does  not  necessarily  follow,  althongh 
it  would  prima  /acie  appear  to  do  so,  that  he  should 
l«  a  member  of  that  Church.     Still  I  think  that, 
Mteru  pwribn,  he  ought  to   be   a  member  of  the 
Cligrdi  of  England  ;   but   the   trustees  would  not 
«>m>it  s  breach  of  trust  if,  for  a  proper  and  sufficient 
«"»,  snd  under  proper  circumstances,  they  appointed 
n  lehoahnaster  a  person  who  was  not  a  member  of 
the  Chnrch  of  England.      The  circumstancee,  how- 
ever, OBSt  be  pecoliar  to  justify  snch  an  appointment. 
That  is  all  I  need  say  upon  that  subject.    With  regard 
*"  ^  trustees,  there  is  a  great  distinction  between 
•ppointhg  improper  penons  to  be  trustees  in  the  first 
""*«»««,  and  removing  them  when  appointed.    Lord 
Cottenhsm  drew    that    distinction  very  strongly  in 
tie  case  of  The  Attomey-Otneral  v.  Stamford  (the 
"•nchester  School),  and  I  intend  to  follow  his  mling 
^  "ut  respect  upon  the  present  occasion.   I  think  that 
•»•  of  these  gentlemen,  who  is  a  Dissenter,  ought  not 
to  bsve  been  appointed.    I  also  think  that  another  of 
these  gentlemen,  who  was  not  at  the  time  an  inhabitant 
«r  the  parish,  onght  not  to  have  been  appointed,  as  the 
<!e<d  expressly  provides  that  they  shall  be  inhabitants 
of  the  perish.     If   the  other  trustees,   who    were 
<*i^ally  faibabitsnts  of  the  parish,  have  removed  to 
ndi »  distance  is  to  be  unable  to  attend  the  meetings 


of  the  trustees,  I  should  consider  that  they  have 
brought  themselves  within  the  provision  for  filling 
up  vacancies,  and  should  construe  the  words  "  grosr 
old"  sa  equivalent  to  "incompetent  properiy  to 
attend."  But,  upon  looking  at  the  evidence,  I  cannot 
see  that  there  has  been  any  want  of  proper  attend- 
ance. The  trustees  appear  to  me  to  have  duly 
attended  to  the  charity,  for  I  find  from  the  books, 
that  there  are  never  less  than  three  present  at  the 
meetings,  nsnally  four,  and  occasionally  five.  I  sea 
no  reason,  therefore,  for  saying  that  they  have  not  to 
the  best  of  their  ability  performed  the  trust  conferred 
upon  them,  with  the  exception  that  they  were  certainly 
very  neglectful  with  respect  to  the  schoolmaster.  They 
appear,  some  thirty-seven  or  thirty-eight  years  ago,  to 
have  appointed  a  schoolmaster  who  was  an  improper 
person.  They  appointed  him  apparently  because  his 
lather  bad  been  schoolmaster  before  him,  and  they 
allowed  him  to  make  rules  for  bis  own  convenienee, 
contrary  to  the  exprasa  directions  of  the  founder ;  for, 
although  the  object  of  the  fonndation  was  to  teach 
boys  to  read  and  write,  he  laid  down  a  rnle  that  no 
boy  should  be  admitted  into  the  school  who  could 
not  already  read.  The  result  of  that  improper  conduct 
was  to  reducS  the  number  of  scholars  to  one-third  of 
what  it  was  at  the  time  when  he  took  the  school.  He 
is  dead,  and  no  new  schoolmaster  has  been  appointed. 
I  do  not  think,  however,  thst  npon  that  ground  alone 
it  would  be  proper  to  remove  the  deft,  from  the 
trusteeship.  I  propose  to  fill  np  the  original  number 
of  trustees,  and  I  shall  direct  that,  in  filling  up  the 
number,  regard  shall  be  paid  to  the  deed  of  endowment, 
which  provides  (as  I  take  it)  that  they  shall  be  mem- 
ben  of  the  Church  of  Enghind,  and  also  resident  within 
the  parish.  I  shall  also  direct  a  reference  to  chambers 
to  settle  a  scheme  for  the  future  government  of  the 
charity,  having  regard  to  the  instrument  of  fonndation, 
and  to  the  sute  and  popnlation  of  the  parish,  and 
any  other  existing  means  of  instruction  in  the  parish. 
I  ehsll  give  the  costs  of  all  persons  to  this  information 
out  of  the  funds  of  the  charity ;  aa  I  see  no  reason 
for  making  the  defts.  pay  the  costs.  I  shall  direct 
the  oosts  to  be  taxed  at  once,  but  not  to  be  paid  till 
I  see  how  the  parties  conduct  themselves  with  respect 
to  the  further  proceedings  for  the  settlement  of  the 
proposed  scheme.  

Baturdmi,  July  4,  1863. 
Re  Pabkkb's  Tbdsts. 

EadowmaU  of  vicarage — Bejueit  m  augmentation  of 
—Commemorative  itrmon —Sejueitration—Ineol- 
vency—Coilt. 

A  tetlatris  in  1763  bequealiied  the  residue  of  her  per- 
sonal estate  to  trustees,  "for  the  sole  me  and 
benefit  of  the  vioarfor  the  lime  being  oj  the  vicarage 
oflf.  .  .  .  suA  vicar  for  the  time  bting,  in 
the  forenoon  of  every  i\st  June  for  ever,  preaching 
in  the  parish  church  of  N.  aforesaid,  immtdiately 
after  divine  service,  on  oimitwsorjf  sermon  in  com- 
memoration <ifher,  and  of  that  her  bequest^  The 
testatrix  also  directed  thtU  the  "yearly  or  other 
dividends  or  proceeds  of  the  whole  of  her  laid 
residumm  should  from  time  to  time  for  ever  be 
received  and  paid  to  the  ticar  of  the  said  vicarage 
of  N.  tn  augmentation  thereof." 

In  1841  the  present  vicar  of  N.  was  duly  instituted; 
but  he  was  ignorant  of  the  existence  of  the  bejuest, 
and  of  the  duty  thereby  imposed  on  him,  and  no 
sermons  were  preached  by  him.  /»  1847  o  seques- 
tration was  issued  against  hm.  fn  1852  he  took 
the  benefit  of  the  Insolvent  Debtor's  Act,  and 
an  assignee  of  his  estate  and  effecU  was  duly 
appointed. 

In  1858  the  vicor  became  aware  of  the  bequest, 
and  the  preaching  of  the  sermons  was  resumed. 
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Bolls.] 


Rt  Parkeu's  Tbusts. 


[Bolls. 


/n  1863  there  wai  a  ram  of  Mil.  19*.  9d.  in  the 
hand*  of  the  tnutees,  representing  arreca-s  of  the 
dividewJt  on  the  lettalrix'e  estate,  accrued  from 
1841  to  1858.     l/i>on  the  question  who  was  entitled 
to  such  sum  of  nil.  19i.  9t/.,  it  was 
Held,  that  the  present  vicar  of  N.  was  entitled  to 
so  much  of  the  sum  as    represented  the  arrears 
accrued  prior  to  1847,  and  <A«  sequestrators  to  that 
which  represented  tite  arrears  accrued  subsequent  to 
that  period ;  and  that  the  costs  must  be  paid  out  of 
the  fund,  and  be  apportioned  betioeen  the  parties. 
Mary  Parker,  the  testatrix  in  this  matter,  by  her 
■will,  dated  the  3rd  May  1763,  and  duly  executed  and 
attested,  bequeathed  the  tesidue  of  ber  personal  estate 
as  follows:  unto  Tbos.  Adderley,  his  execatora  and 
aitministrators,  in  trost  "  to  be  by  him  or  them  within 
six  months  next  after  my  decease  invested  in  the  pnblic 
funds,  in  the  best,  safest  and  most  beneficial  manner, 
in  the  name  of  him  the  said  Thomas  Adderley,  or  of 
bis  execators  or  administrators,  for  the  sole  use  and 
benefit  of  the  Tiear  for  the  time  being  of  the  vicarage 
of  Newton,  near  Swaffham,  in   Norfolk  (which  is  a 
very  small  and  poor  vicarage),  whereof  my  late  de- 
ceased husband  was  vicar,  for  over,  SBch  vicar  for  the 
time  being,  in  the  forenoon  of  every  21st  day  of  June  for 
ever,  preacLingin  theparish  church  of  Newton  aforesaid, 
immediately  after  divine  service,  an  anniversary  sermon 
in  commemorition  of  me  and  of'this  my  bequest.     And 
1  do  hereby  will,  order,  and  direct  that  the  yearly  or 
other  dividends  and  proceeds  of  the  whole  of  my  said 
residaam  shall  from  time  to  time  for  ever  be  received 
and  paid  to  the  vicar  of  the  said  vicarage  of  Newton 
for  the  time  being,  in  augmentation  thereof,  which  is 
agreeable  to  the  intent  and  desire  of  my  said  late  dear 
husband  deceased,  who  had  but  very  small  preferment 
liimself  in   the  church;    and  that  the    said  Thos. 
Adderley,  bis  execators  and  administrators,  and  every  of 
them,  shall  from  time  to  time,  as  occasion  shall  be  or 
require,  declare  the  tmsto  thereof  accordingly."    The 
testatrix  appointed  Mr.  Adderley  the  sole  executor  of 
her  will,  and  he  duly  proved  the  same. 

The  testatrix  died  some  time  prior  to  the  year  1776, 
and  the  rendue  of  ber  estate  was  duly  invested  by  her 
execators  in  the  purchase  of  827/.  8#.  9d.  Reduced 
Bank  Annoities  in  the  joint  names  of  the  then  Bishops 
of  Ely  and  Norwich  and  Hr.  Adderley.  By  an 
judentnr«  dated  the  llth  April  1776,  and  made 
between  the  Bishops  of  Ely  and  Norwich  and  Mr. 
Adderley  of  the  one  part,  and  the  Rev.  Josboa  Crofts, 
then  vicar  of  Newton,  of  the  other  part,  those  parties 
accepted  the  trusts  of  the  tesutrix's  will;  the  tnists  of 
the  said  bank  annoities  were  declared  accordingly,  and 
the  Bishops  of  Ely  and  Norwich  for  the  time  being 
were  constitated  the  trostees  thereof. 

By  an  indentare  dated  the  25th  Jan.  1839,  and 
made  between  tha  then  Bishops  of  Ely  and  Norwich 
of  the  one  part,  and  the  Rev.  Tlios.  Watson,  then  vicar 
of  Newton,  of  the  other  part,  the  trusts  of  the  said 
bank  annuities  were  again  declared ;  and  in  that  inden- 
tare mention  was  made  of  the  condition  that  the  vicar 
ol  Newton  for  the  time  being  should  yearly  preach  a 
commemoration  sermon,  as  directed  by  the  will  of  the 
tesUtrii.  That  indenture  was  not  executed  by  Mr. 
^Valson;  but  it  appeared  tliat  ho  was  fully  cognisant  of 
the  preparation  of  the  deed,  and  that  he  received,  by 
himself  or  his  sequestrators,  the  dividends  on  the  trust- 
funds. 

In  1841  the  Rev.  John  Hague  Bloom  was  instituted 
vicar  of  Newton ;  bat  it  appeared  that  he  was  not  then 
informed  of  the  bequest  made  by  the  will  of  the 
testatrix,  or  of  the  sermon  to  be  preached  in  com- 
■memoration  of  her. 

On  the  Iltb  Jan.  1847,  a  Mr.  Stepping  entered  np 
a  judgment  against  Mr.  Bloom,  and  a  sequestration 
WHS,  on  Mr.  Stepping's  death,  duly  granted  to  his 
«Lecators. 


In  1852  Mr.  Bloom  took  the  benefit  of  the  Aet 
for  the  Relief  of  Insolvent  Debtors,  and  an  aadgaee  li 
his  estate  and  effects  was  duly  appointed. 

By  an  indenture,  dated  the  28th  July  1858,  tad 
expressed  to  be  made  between  the  present  Bishops  of 
Ely  and  Norwich  of  the  one  part,  and  the  Bev.  J.  H. 
Bloom  of  the  other  part,  the  trusts  of  the  said  buk 
annuities  were  again  declared,  and  mention  was  nudt 
of  the  condition  as  to  the  commemoration  sermoi. 
That  indenture  was  prepared  without  the  knovledgs 
of  Mr,  Bloom,  and  he  never  executed  the  lamt. 
In  Sept.  1858  the  bishop's  registrar  informed  him 
of  the  bequest  in  tha  will,  and  at  the  same  tisH 
told  him  that  the  sermon  was  to  be  preached  «n 
St.  Thomas's-day,  the  21st  Dec  It  was  so  preached 
in  that  year,  but  upon  its  being  ascertained  that  it 
ought  to  have  been  preached  on  the  2Ut  June,  the 
mistake  was  rectified,  and  the  sermon  had  been  preached 
on  the  last-mentioned  day  since  the  year  1 859. 

No  sermons  had  been  preached  from  1841  till  the 
year  1858  as  aforesaid,  and  the  dividends  on  the  tnst^ 
fund  had  been  received  by  the  Bishops  of  Ely  and 
Norwich  during  that  period.  There  was  now  in  tber 
hands  a  balance  in  respect  thereof  amonntiog  to 
447/.  19».  9rf. 

Mr.  Bloom  alleged  that,  when  he  was  institnted  to 
the  vicarage,  he  was  not  aware  of  the  existence  of  tbs 
bequest  iu  the  testatrix's  will,  or  of  the  duty  imposed 
upon  him  of  preaching  the  commemoration  seimoa, 
and  that  be  only  became  acquainted  therewith  in  the 
month  of  Sept.  1858.  He  now  claimed  so  mnch  tl 
the  447/1  19s.  9d.  as  represented  the  arrears  of  th* 
dividends  accmed  prior  to  1847.  The  sequestraton 
claimed  so  much  as  represented  what  had  accrued  tab- 
sequent  to  that  diite ;  and  the  assignee  of  Mr.  Bloom 
also  claimed  the  latter  amount.  The  opinion  of  the 
court  was  now,  therefore,  sought  as  to  the  rights  of  the 
several  parties. 

Speed  appeared  for  the  Bishops  of  Ely  and  Norwich. 

Erskine,  for  the  Rev.  Mr.  Bloom,  submitted  that 
"wilful  default"  and  neglect  of  the  testatrix's  durections 
could  alone  disentitle  him  to  the  amount  of  th* 
dividends  which  he  claimed.  But  he  was  ignorant  of 
the  bequest  till  informed  thereof  by  the  Insbop's 
registrar  in  1852.    Ha  cited 

Re  Conington's  WUl^  2  L.  T,  Rep.  N.  S.  535. 

Dickenson  and  Phear  (of  the  common  law  bar)  tei 
the  sequestrators, 

JasaL,  (at  the  assignee  in  the  insolvency,  contended 
that  the  sequestrators  were  only  entitled  nndet  the 
seqaestration  to  whatever  formed  part  of  the  endow- 
ment of  the  benefice ;  the  dividends  now  in  qoestioa, 
viz.  those  accraed  since  1847,  formed  no  part  of  it, 
for  to  make  them  such  there  ought  to  have  been  a 
deed  of  endowment  or  annexation,  coupled  with  the 
consent  of  the  patron  and  the  acceptance  by,  the 
ordinary.  Here  there  were  no  such  formalities,  and 
therefore  the  assignee  in  insolvency  was  entitled  to 
the  share  of  the  dividends  which  he  claimed,.  Hs 
cited 

3  Bum  EccL  Law,  S90 ; 
1  &  2  Vict,  a  no,  s,S5. 

The  Master  of  the  Rolls. — I  am  of  opnioo  that 
the  sequestrators  are  entitled  to  the  dividends  which 
have  accrued  on  the  fcmds  in  question  in  this  matter 
since  1847,  No  doubt  a  gift  to  proTide  %  fond  for  the 
purpose  of  having  a  sermon  preached  in  a  pariah 
chtu-ch  on  a  certain  day  In  the  year,  is  not  in  itself  an 
augmentation  of  that  ecclesiastical  benefice ;  but  it  ia 
open  to  any  person  to  augment  any  benefice  in  the 
country,  provided  that  ia  making  sncb  augmentation 
by  means  of  land  be  complies  with  the  provisions  of  the 
Statotes  of  MortmuiL  It  is  also  open  to  any  penoo  to 
annex  any  condition  which  is  not  illegal  is  its 
cbaraoter  to  his  grant  or  gift,  if  the  ordinary  thinks 
Bt  to  accept  it   In  the  present  ease  I  will  assume  that. 
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ATTORNBT-GsaBBAL  V.   MeTROPOLITAH   BoAKD  OF  WoBKa. 


[V.C.  w. 


ti  tbe  pfl  in  qurstion  hu  been  so  long  acted  npon, 
till  RUMOt  of  the  patron  and  tbe  acceptance  ot 
tbe  ordinarf  bare  been  doly  signified  and  giren. 
That  being  so,  tbe  onlj  qoeation  ii  as  to  tbe  oonstrno- 
tion  of  tbe  testatrix's  wiU.  If  the  bequest  bad  stopped 
afktr  tbe  words  "  for  the  sole  use  and  benefit  of  the 
Ticar  for  the  time  hting  of  Newton,  which  is  a  rerj 
imiU  and  poor  Tiearage,"  it  wonld  hare  been  clearly 
an  iDgmentatioQ  of  the  benefice.  But  the  testatrix 
tben  goes  on  to  direct  tbe  seimon  to  be  preached.  Tbe 
pnaching,  however,  of  the  sermon  was  not  the  real 
object  of  her  bonnty.  Her  real  object  was  to  ang- 
nnt  the  lirin;.  She  annexed  a  certain  condition  to 
the  bequest,  tbe  compliance  with  which  was  to  entitle 
thericsr  to  obtain  each  particular  dividend  on  tbe 
find  as  it  accrued.  If  in  anj  year  the  ricai  had 
vtlfnlt/  failed  to  comply  with  tbe  condition,  the 
dindends  would  then  probably  hare  been  administered 
and  applied  by  the  eoart  eg  prts.  The  testatrix 
further  directed  that  tbe  dividends  on  tbe  residue  of  her 
estate  should  "  from  time  to  time  for  ever  be  received 
by  and  paid  to  the  vicar  of  the  same  vicarage  of 
Newton  14  ttu^matlation  lAertof"  The  question  is, 
whether  such  gift  is  illegal,  or  whether  it  requires  any 
faiticular  formalities  in  order  to  carry  it  out  ?  I  am 
ef  opinion  that  no  particular  formalities  are  necessary 
htyond  the  assent  of  the  patron  and  the  ordinary.  Tbe 
Aud.forms  a  part  of  the  endowment,  and  is  applicable  in 
the  lame  way  as  the  prod  :ce  of  the  small  tithes.  Tbe 
•eqiustrators  are  therrfore  entitled  to  so  much  of  the 
arrears  as  accrued  since  the  sequestration  in  1 847  ; 
and  tbe  vicar  is  entitlot  to  the  arrears  accrued  before 
the  seqneatration.  Tbe  coats  of  the  present  application 
■nut  come  out  of  the  arrears  of  the  div.dends;  and 
inut  be  apportioned  between  the  parties. 

Solicitors  for  tbe  parties:  Burder  and  Dunning; 
TnktnunA  While. 


V.  O.  WOOD'S  C0T7BT. 

I«|»fted  by  W.  H.  BassET  anil  Edwabd  Iootd,  Esqra., 
Barristers-at'Law. 

June  4,  5  and  8,  1863. 
Tec  Attobkey-Gkiieral  at   the   instance  of  Tbe 

COXSEBVATOBS  OF  THE  BlVEB  LEA  V.  TBE  METBO- 

POUTA*  Board  of  Works. 
iltlropoliian  Board  of  Worit—Nttitanet — Injunetion 
—PoUution  of  ricer— 18  ^  19  VieL  e.  120,  c.  135 
—SI  ^  92  Viet.  e.  104,  s.  31. 
He  Act  incorporating  the    Metropolitan    Board  of 
ITarb  doet  not  empower  them  to  create  a  nuisance. 
Ifor  doe*  it  take  away  the  right  of  any  perton  to 
proteetUg  them  for  a  nuitance  created  in  the  execu- 
tion of  the  toorkt  authoriied  by  their  Act,  but  givei 
en  eatier  remedy  to  pertone  unuUling  to  proteeute 
et  their  own  expense,  by  applying  to  a  Secretary  oj 
Stale  to  direct  proceedingt  to  be  taken. 
When  a  nmsance  it  only  temporary,  the  eoart  ttill 
heeilale  to  grant  a  mandatory  injunction  on  an  inter- 
loentory  application  before  the  hearing. 
General  remarkt  upon  the  proceeding!  of  public  bodiee, 
M  communicating  and  dealing  leith  partiei  whote 
iaterttts  are  ajffected  by  the  execution  of  their  legit' 
letiv*  powers. 

This  was  an  information  and  bill  filed  by  tbe 
Attorney-Geoeral  at  the  instance  of  the  Conservators 
of  tbe  river  Lea  near  London,  against  the  Metropolitan 
Board  of  Works,  to  restrain  them  from  causing  or  per- 
iBtting  any  sewage  to  pass  or  flow  down  through  or 
(■em  tbe  bi^h-level  sewer  and  middle-level  sewer,  or 
either  of  them,  into  the  river  Lea;  that  they  might 
he  ordered  to  take  out  from  that  river  between  the 
Old  Ford  locks  and  the  entrance  into  Limebouae-cut 
aid  the  branches  and  reservoirs,  all  the  solid  sewage, 
ffith  and  mad  depoaited  or  accnmolated  in  said  river. 


between  the  points  aforesaid  by  tbe  effect  of  their  works  f 
and  for  compensation  for  tbe  damage  done. 

By  several  Acts  of  Parliament,  the  first  passed  ia 
the  reign  of  Queen  Elizabeth,  and  the  last  "  Tbe  Navi- 
gation Improvement  Act  1850,"  the  relators  were  con- 
stituted trustees  of  tbe  river  Lea. 

The  defts.  were  incorporated  by  the  Act  of  the  18  &• 
19  Vict,  c  120,  "For  the  better  local  management  of 
the  metropolis." 

The  ISSth  McUon  of  this  Act  was  the  one  npon 
which  the  main  question  tnmed,  and  it  may  be  stated 
generally  to  have  vested  in  the  defts.  all  the  sewers  of 
tbe  metropolis,  with  their  appurtenances,  and  to  hav» 
empowered  them  to  make  other  sewers  and  works,  a» 
they  should  see  fit,  for  preventing  all  or  any  part  of 
the  sewage  within  tbe  metropolis  from  flowing  or- 
passing  into  the  river  Thames.  [The  clause  is  fully 
set  out  and  commented  upon  in  tLe  judgment  of  the- 
V.C] 

By  21  &  22  Vict  c.  104,  to  amend  that  Act,  the- 
board  were  empowered  to  commenos  and  prosecute- 
works  for  tbe  improvement  of  the  main  drainage  of  tbe 
metropolis,  and  for  preventing  as  far  as  night  be 
practicable  the  sewage  of  the  metropolis  from  passing, 
into  tbe  river  Thames  within  the  metropolis. 

The  24th  section  enacted  that  tbe  Metropolitan 
Board  should  cause  all  works  to  be  execnted  under 
said  Act  to  be  constructed  and  kept  so  as  na<  to  be  a- 
nuitance,  and  should,  in  deodorising  any  sewage  and 
disposing  of  any  sewage  or  refuse  from  sewers,  act  in- 
such  manner  as  not  to  create  a  nuisance. 

The  Slst  section  enacted  that  it  should  be  lawful 
for  one  of  Her  Majesty's  principal  Secretaries  of- 
State,  at  his  discretion,  on  representation  or  complaint 
made  to  him  of  any  nuisance  committed  in  execution, 
of  any  works,  or  in  deodorising  any  sewage,  or  in  dis- 
posing of  any  sewage  or  refuse  from  sewers,  or  in 
any  other  manner  under  tbe  Act,  to  cause  inquiry  to  be 
made  into  tbe  matter  represented  or  complained  of  to- 
him,  and  to  direct  such  prosecution  or  prosecutions,  or 
to  take  such  other  proceedings,  as  he  might  think  fit 
in  order  to  ensure  the  prevention  or  abatement  of  suck 
nuisance  as  aforeauid. 

Tbe  32nd  section  puts  a  constroction  on  tbe  word 
"  deodorise." 

According  to  the  plans,  &o.,  it  appeared  that  tbe 
metropolis  north  of  Oxford-street  was  intended  to  he- 
drained  by  two  large  sewers  called  tbe  Northern  or 
High  Level  Sewer  and  tbe  Middle  Level  Sewer.  These 
were  to  unite  at  a  place  called  "  the  Sluice-house," 
which  stands  about  450  yards  from  tbe  right  bank  of 
tbe  river  Lea,  near  Old  Ford. 

From  that  point  it  was  intended  to  convey  the- 
aewage  brought  by  these  two  sewers  from  tbe  Slnice- 
bouse  in  two  culverts  across  tbe  river  Lea,  and  over 
the  Plaistow  marshes,  to  a  point  in  the  river  Thames- 
at  Barking-reach. 

The  high-level  sewer,  which  passed  through  Hemp- 
stead, Holloway,  Stamford-hill,  Dalston  and  Hackney 
had  been  completed  as  far  as  the  Sluice-house  (about 
eight  miles),  but  the  lower  level  sewer  for  a  distance  of 
thrre  miles  only  from  the  Sluice-house.  The  defts. 
had  also  made  two  large  drains  from  tbe  Sluice-bouse 
undi!rground,  entering  into  the  river  through  the  pier 
of  the  intended  bridge  for  carrying  tbe  culverts  over 
the  river  Lea.  Tliese  drains  were  to  carry  off  the 
"  storm  water"  which,  after  heavy  rains,  descended 
from  tbe  high  grounds,  and  so  to  relieve  the  main 
sewers.  The  contract  to  complete  the  works  cslled  the 
"  northern  outfall,"  being  that  portioa  from  the  Sluice- 
house  to  Barking-reach,  was  to  expire  in  tbe  mouth  of 
Feb.  1863,  but  in  consequence  of  the  failure  of  one  of 
the  sub-contractors  far  portions  of  iron  work,  tbe  con- 
tractor bad  been  unable  to  complete  the  whole  accord- 
ing to  the  contract. 

In  March  1863  the  board,  without  having  required 
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the  acquiescence  of  the  conservators  of  the  rirer  I^a, 
bad  connected  with  the  middle-level  sewer  an  old  draui 
called  the  Hoxton  sewer,  the  contents  of  which  had 
formerly  fallen  into  the  river  Thames,  and  commenced 
dibobarglng  the  sewage  from  it  through  the  storm 
water  oatleta  into  the  river  Lea.  The  Uacknej-brook 
sewer,  which  had  always  fallen  into  the  river  Lea,  tbef 
had  also  previously  diverted  into  the  high  level  aever, 
and  discharged  the  sewage  from  it  through  the  storm 
water  outlets  into  the  Lea  in  like  manner. 

Immediately  on  the  opening  of  the  middle-level 
sewer  the  pits,  complained,  and  some  correspondence 
ensued,  the  general  effect  of  which  is  stated  in  the 
judgment,  but  withrat  any  offer  on  the  defts.'  pare  to 
check  the  nuisance  or  remove  the  additional  obstruc- 
tions to  the  navigation  of  the  Lea  caused  by  the  middle- 
level  lewer  having  brought  down  the  fresh  sewage 
matter. 

The  other  facts  and  the  evidence  are  hilly  stated  in 
the  V.  C.'s  judgment. 

The  pits,  now  moved  for  an  injanction  in  the  terms 
of  the  information  and  bill. 

The  defts.  oSered  to  continue  certain  dredging 
operations  which  they  had  commenced  to  remove  the 
obstructions  caused  by  the  opening  of  the  high-level 
aewer,  and  to  deodorise  the  sewage  of  the  middle-level 
sewer. 

Oiffard,  Q.C.  and  J.  Pearion,  for  the  complainants, 
contended  that  a  nnisance  having  been  created  by  the 
de(ts.,  which  they  were  not  authorised  to  do  by  then: 
Act  of  Parliament,  the  pits,  were  entitled  to  their 
injunction.  Sach  injnnctions  had  been  frequently 
granted  by  the  court  before  the  hearing  of  the  cause 
where  the  damage  was  immediate.  The  pits,  had  come 
to  the  court  at  the  earliest  possible  period,  for,  although 
portions  of  the  works  had  been  completed,  they  had 
bad  no  knowledge  of  what  the  effect  would  be.  They 
referred  to 

Ranlnn  v.  Buihiticn,  4  Sim.  13 ; 
Lme  V.  Niwdegate,  10  Ves.  193  ; 
Sobmxm  v.  Lord  Byron,  1  Bro.  C.  C.  588; 
Mtmchater,  i^.  Railmay  Company  v.  Worhiop 

Board  of  Health,  23  Beav.  198; 
AUomey-General  v.  Borough  of  Birmingham,  4 
K.  &J.  528. 
RoH,  Q.C.,  Sir  H.  Cairta,  Q.C.,  and  Chat.  HaO,  for 
the  board  of  works. — ^What  the  defU.  had  dons  they 
had  fairly  done,  and  in  the  exercise  of  great  public 
duties  reposed  in  them  by  the  Legislature.  They  had 
not  exceeded  the  powers  of  their  Act  of  Parliament, 
and  could  have  had  no  possible  improper  motive  in  con- 
structing their  works.  The  works  had  been  completed : 
and  the  discretion  vested  in  the  Secretary  of  State  by 
the  3l8t  section  of  the  21  &  22  Vict,  as  to  nuisances, 
had  not  been  pnt  in  motion.  Although  what  the  board 
had  dons  might  amonnt  at  common  law  to  what  con- 
stituted a  nuisance,  still  they  were  compelled  by  their 
Act  to  do  what  they  had  done,  which  was  precisely  the 
case  in  the  AUomeg-General  v.  Borough  of  Birming- 
ham, quoted  on  the  other  side. 

The  Vice-Chahcbllob. — In  that  case  a  pier  was 
to  be  erected,  which  might  b«  a  nnisance.  The  power 
to  erect  such  involved  the  power  of  creating  that  which 
was  a  nuisance. 

Chat,  Ball. — ^It  was  not  possible  for  the  defts.  to 
•zercise  the  powers  under  the  135th  section  of  then- 
Act  without  doing  so.  There  was  no  instance  of  the 
court  granting  a  mandatory  injunction  on  an  interlo- 
entoiy  application  in  a  cause  of  such  magnitude  and 
importance  as  the  present.    He  cited 

Atlomeg- General  v.    Borough  of  Birmingkam 

(iibi  supra); 
AUorrtty-General  v.   Sh^tM   Qat    Contmners 

Company,  3  De  G.  M.  £  6.  304 ; 
North  London  Railway  Company  v.  Metr<^ol\tan 
Board  of  Works,  John.  405  ; 


Attorney-General  v.  Conservators  of  Ou  Bi:er 

Thames,  8  L.  T.  Bep.  N.  S.  9; 
Biddulph  V.  Vestry  of  St.  George's,  8  L  T.  Bep. 
X.  S.  44  and  558. 
Cifard,  Q.C.  in  reply. 

June  b. — The  ViCE-CRaHCi[UX>B  aaid : — I  cannot 
help  saying  it  is  much  to  be  regretted  tliit  the 
Metropolitan  Board  of  Works  should  have  exeroied 
their  office  as  it  has  been  exercised  in  the  present 
instance.  I  quite  agree  with  all  the  obserratiau 
made  by  their  counsel  in  the  opening  of  his  addros, 
that  the  court  should  give  great  weight  and  om- 
sideration  to  the  circumstance  that  these  an  geotlt- 
men  intrusted  with  very  important  public  dntiat  ia 
carrying  into  effect  works  of  great  magnitude,  (^extreme 
difficulty,  and  of  very  great  publio  import,  andtbt 
every  conuderation  should  be  paid  to  the  circnnutaase 
that  it  is  not  a  speculation  which  they  axe  cariying  ot 
for  their  own  benefit;  that  no  advantage  is  to  be 
derived  by  them  from  any  particular  oonrie  of  amiai 
they  may  pursue ;  and  therefore  that  it  most  ba 
presumed  that  they  would  only  do  that  which  tt  alt 
events  in  their  own  judgment  is  a  ri^t  and  pr^ 
conrse,  and  for  the  public  benefit.  But  there  i«  alat 
this  observation — and  I  have  had  occasion  to  nub  it 
more  than  once  since  I  have  been  aittiog  here— tint 
there  is  frequently  a  disposition  in  pubUe  boardile 
exercise  their  jurisdiction  in  a  nuuiner  which  u  nat 
conciliatory,  which  does  not  evince  a  dne  regard  for 
the  interests  of  those  who  may  be  affected  by  tlitir 
acts;  in  fact,  to  assume  a  sort  of  judgment  ai 
an  exercise  of  power  which  they  would  think 
an  impertinence  on  the  part  of  qthers,  mi 
therefore  they  do  not  adopt  that  reasonable  oosnt 
of  conciliation,  and  free  and  frank  commnnicatiiar 
which  it  appears  to  ma  gentlemen  who  are  eatiuttd 
to  exercise  these  publio  dntiesonght,  beyond  all  othta, 
to  adopt.  Now  certainly  in  this  case,  before  reftmog 
to  the  construction  of  this  Act  of  Pariiament,  I  thiak 
these  gentlemen  must  have  been  advised  that  it 
was  extremely  doubtful  whether  they  oonld  lo 
such  an  act  aa  they  have  done  in  the  pteeent  ctn; 
namely,  whether  they  conid  turn  the  whole  of  tba 
sewage  of  a  district,  which  bad  never  yet  found  its 
way  into  the  river  Lea,  into  that  river,  of  their  own 
free  will  and  pleasure,  without  any  eommnnintioe 
with  the  persons  interested  as  conservatocs  of  tb« 
river.  I  think  they  could  hardly  have  been  sAnsi 
that  that  was  so  clear  and  indiapensable  a  right  that 
they  would  be  justified  in  exercising  it,  I  mnst  say  du- 
destinely,  without  any  previous  communication  «ith 
those  who  were  interested  in  the  preservation  (f  tl» 
river  Lea.  I  say  "  clandestinely,"  for  this  reason,  that  it 
is  quite  clear  to  my  mind  on  the  evidence  that  the  out- 
falls (as  they  are  called)  were  never  intended  to  pas 
any  sewage  through  them  into  the  river  Lei.  Tber 
were  intended  to  be  storm  outfalls,  which  I  mdw 
stand  to  mean  ontfalls  which  would  on  an  eoer- 
gency  let  off  those  large  floods  of  water  viiki 
have  on  a  former  occasion  broken  up  the  crovi  of 
the  sewer,  and  done  considerable  damage;  that  it 
was  intended  that  there  should  be  a  mode  of  itliat 
found  by  which,  on  such  extraordinary  occasions,  thcM 
floods  of  water  might  come  into  the  river  Lea.  Vhea 
those  who  were  interested  in  the  navigation  of  tbe 
river  Lea  m  Aug.  1860  noticed  the  sewage  worb 
then  in  course  aC  erection  by  the  defts.,  uitended  to 
cross  the  navigation  of  the  river  Lea  at  Old  Ford,  » 
communication  is  made  to  Mr.  Bazalgette  on  the  nb- 
ject,  and  Mr.  Bazalgette's  statement  is  clear  on  thit 
point  His  representation  was  this :  "  Our  atom  rot- 
falls  (for  that  is  what  they  are)  provide  for  an  emer- 
gency of  storm  water,  and  storm  water  is  net  lib 
emptying  a  drain  into  your  river;  it  will  oome  down, 
and  be  poured  into  your  river  on  those  emergenctef ;  u 
13   not   like  sewage,  and  therefaie  you  need  not  be 
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tUtati  at  what  is  takiog  plaee."     That  is  eridently 

tli«  aBtnn  of  iha  icprasentation  nudt,  bccaose  Mr. 

Baialgstts  metts  a  staieineot  to  that  effect  made  bjr 

Mr.  Beaniawre  hf  aajinf ,  "  I  did  not  assara  hiin,  or 

jUinutee  to  him,  tliat  storm   water  would  coatain 

M  Mings  mattsr."    Of  ooons  Mr.  Bazalgetta  could 

act  Mj  it,  bscaossk  wbso   tlisrs   is  ■  grand  eon- 

daoa  in  tbs  aawan,  and  a  naaa  of  water  is  mixed  np 

ttgetksr  with  the  aawad*,  it  will  come  oat  in  a  large 

mm,  ud  will  be  compsratirsly  innocooiis,  and  will 

not  1*  a  tUog  of  which  raaaonable  men  (ss  the  tnutaas 

of  the  mar  Lsa  seen  to  have  ooudocted  thenuelres 

g»w%   thnogbout)    woold  b*  incliood  to  com- 

plaia.      After    that,    the    fint   thing   that    takes 

(bet  is   a    ooaneetien    with    the   high  level  aewsr, 

wkieh   originally    inoladed     tbs    drainage    of    the 

SHknqr-bmk,     and     whieh     certainly     in     iteelf 

migbt    not    bo    a     thing    to     bs    complained    of, 

•llhoagh  it  might  also  b«  oaed  as  a  storm  ootfall. 

Us  Binr  Lsa  Trostses  ooold  scarosly  complain  of 

Hackaej-brook  being  broogbt  to  them,    because  it 

>1«^  had  brought  the  aswags  there,  and  the;  did  not 

Mk  to  prohibit  its  goiag  into  the  high-lersl  sewer  ; 

•ad  although  it  was  found  by  sxpsriencs  that  some 

gnat  dagm  of  additioDal  sswage  was  coming  in — as 

aptaeoet  had  shown  that  the  shoals  began  to  rise  in 

tlw  riTsr  wber*  they   had  not  existed  before— still, 

hifiiig  mad*  a  commnniestion  to  the  Metropolitan 

Bout  at   Worka  oa    that   subject,  ih*    board   did 

vliat  was  right    and   leaaonable.      Thay  said   they 

voold  undertake    to   Temore,    and    would    pay  the 

eipeats  of  remoTing,  the  depoait  by  dredging,  and  they 

Bade  preparationa   for  any  future  ioconTenience  that 

oiglit  arias  from  ths  same  source.     Haring,  from  all 

t^  elssr  knowledge  that  the  trostses  of  the  river  Lea 

itnagly  objooted  to  anything  in  the  shape  of  additional 

ungt  coming  into  thiir  rimr,  and  the  Metropolitan 

^Mnt  jiaring^  aa  I  must  eonaidei  from  their  mode  of 

''aag  it,  doubts    whether  they  would  be  justified  in 

^Sravating  the  evil,  they  cUndeatinely  (for  thry  cer- 

<«a|y  bad  no  comrouoioation  wbHtever  on  the  sulijeot 

vith  ths  river   Lea  trustees),  in  the  month  of  March 

'M8,  opened   aa  eoiiraly  new  district — a  diatrict  of 

'intt  thirt/  miles  of  sewerage— known  as  the  '•  Uoxton 

•WW,"  into    the    middle- level   sewer   which  they  are 

oukiog,  and  poured   that   into  the  river  Lea  which 

itd  never  befors   found  its    way   there.      But    the 

<*!»,  I  am   sorry  to  say,  does  not  quite  rest  there; 

nr,  open  Uw  evidsno*  befure  me,  it  is  quite  clear  and 

"'nilted  that  there  was  a  communication  in  February 

n  Ihs  part  of  Mr.  Beardmore  with  the  engineer  and 

"(her  oOoers  of  tbe  Metn>politan  Board  of  Works,  in 

vU  Hi.  Boardmare's  slat«mrnt  is,  that  he  was  dis- 

"Mtfy  asaoied  no  further  connection  shoaid  be  made 

•tall  witli  the  miiidle-level  aewer,  and  that  there  was 

viataotiaa  to  do  anjrUiing  of  the  kind.     The  answer 

>•  that  is,    '*  There  wa»  no  talk  ab>iut  the  Hoxtoa 

— ar,  and  tb*  only  tbin)(  that  we  were  thinking  about  was 

*7'>**acweni  of  our  own  which  we  might  be  makiuf;, 

ud  ws  did  not  consider  tbx  matter  tu  have  reference 

'ouy  old  aawar  which  we  ml^ht  paaa  in  ihe  course  of 

"^  work,    and   mifiht    thereture    find    neoesaaty   to 

iatrodaos  into  tlie  middle-level  acwr."      I  am   quite 

■3l<ng  to   take  it   on   their  evidence  that  the  defts. 

^^  luv»  got    some  strange  notion  Ihst  such  was 

lia  aact  qneation   put  to  them  ;  but  on  the  slightest 

'^'actiga  they  must  have  seen  it  was  a  matter  of  pure 

'x'lflsMace    to     the    inquirer,   who    was    endeavour- 

a{  to    shield    tbe    river  Lea  from  any  nuiaanoe  or 

I^'i'latiaa;  they    mtist  have  aeen  it    was  a  matter  of 

fun  iadiSatnee    to   him    wbsllier  the  nuiaance  was 

"rniiened  by  new   drains  or  by  an  old  drain  of  great 

Bapittada  being  turned  iuio  tbe  river,  which  had  never 

"M)  tamed  into  it  before.  If  anything,  the  Urge  and  old 

^"in  onst  be  tbe  greater  eviluf  the  two,  and  h<«viog  had 

t^  pnvieas  oominuiiicatiua  with  regard  to  what  was 

OUa.  Ca*.— Vol.  1L] 


done  by  the  board,  and  by  which  the  river  Lea  trustees 
ounsidered  that  the  additional  quantity  of  sewage 
thrown  in  by  the  previous  operatiou  would  create  a 
great  evil,  and  should  then,  without  any  com- 
mnnication  whatever  with  the  parties  so  deeply 
interested  as  the  trustees  of  the  river  Lea  were,  tain 
this  large  body  of  sewage  in  the  Hoxton  aewsr  into  the 
middle-level  sewer.  I  do  not  think  it  was  their 
original  inteatbn  to  do  this,  because  it  appears  to 
me  clear,  on  the  evidence,  that  they  intended  to  bring 
tbe  high-level  and  middle-level  sewers  down  to  the 
SInice-faoDsa,  and  to  do  the  whole  thing  in  a  workman- 
like manner  in  tbe  way  Mr.  Bidder  has  described. 
I  should  not  presume  to  set  my  opinion  againat  that 
of  Mr.  Bazalgette  iu  a  matter  of  this  kind,  but  it  was 
ths  way  that  Mr.  Baxalgstte  himself  propused  to  have 
that  work  completed,  ^r  it  is  clear  upon  ths  eon- 
tractor's  evidence  that  he  intended  to  have  the 
work  completed  in  two  yeara  fron  ths  time  notice 
was  given  to  him,  and  the  notice  was  so  given 
that  the  two  yean  would  have  expired  in  Ftimuj 
of  this  year,  and  if  the  work  had  nut  been  stopped  in 
conssqoence  of  tbe  failure  of  some  persons  who  hsd 
tbe  contract  for  ths  iron,  the  thing  migbt  have  been 
done,  and  this  nuisance  which  has  resulted  from 
turning  tb*  Hoxton  sewer  into  tbe  middle-level  aewer 
would  not  have  happentd  in  March,  bacansa  in 
February  the  whole  thing  would  have  been  completed. 
As  to  any  difficulty  about  the  matter,  I  must  say  that, 
snppoaing  the  Metropolitan  Board  Works  not  to  hsvs 
the  power  of  doing  this  act,  what  they  have  dnn* 
is  iu  the  highest  degree  nnjusiifisbis,  not  msreiy 
from  the  mode  in  which  it  hss  been  done,  but 
that  it  is  msnifest  to  m*  upon  tbe  avideno*  that 
it  ia  nothing  but  a  qoestion  of  expense.  When 
tbsy  tslk  of  diflicnlty  and  so  on,  one '  knows  what  en- 
gineers mean  by  difficulty— they  mean  want  of  money. 
They  ssy  now  it  can  bs  done  in  two  mouths.  Tb«y 
should  bav*  wsited,  if  it  was  neceaoary,  aad  not 
have  eonstmoted  their  middle  sewer  at  all,  rather 
than  injure  their  neighbour'a  property.  They  aeem  t» 
have  said  :  "  Here  is  a  neighbour's  river.  It  will  be 
very  handy  to  throw  all  our  rubbish  into  that )  it  will 
bs  cheaper  for  us  to  do  so  than  to  cany  on  tbe  works 
in  the  usnsl  way."  Of  course  that  could  not  bs  justi- 
fied in  ^is  court;  snd  if  tbe  court  ha<l  been  applied 
to  earlier,  my  impression  is,  there  would  have  been 
quite  sufficient  upon  the  Act  of  Parliament  to  say, 
"Yon  have  no  authority  to  do  this;"  and  if  it  were 
shown  yon  wars  about  to  do  it,  to  say,  "  It  shall  b* 
stopped."  I  com*  now  to  the  Act  of  Parliament,  and 
to  consider  the  meaning  of  the  1  SMh  section.  It  con- 
templates two  things :  it  vests  in  this  new  board  all  the 
existing  sewers  of  the  metropolis,  and  then  says  ths 
new  bosrd  shall  within  a  given  time  "  make  such 
sewers  and  worka  ss  they  may  think  necessary  for 
preventing  all  or  any  part  of  the  sewage  within  (he 
metropolis  from  flowing  or  passing  into  the  river 
Thames  in  or  near  the  metropulis  (which  is  defined 
afterwardsX  and  shsll  canse  snch  sewers  and  works  to 
be  completed  on  or  before  the  SUt  Dec.  1860,"  which 
has  since  been  extended  to  the  end  of  the  pre:>ent  year 
by  a  subsequent  Aot.  Then  there  is  a  second  part  of 
the  clauss,  which  says,  "  And  shsll  aloo  make  all  such 
other  sewsrs  and  works,  and  snob  diverMons  or  alter- 
ations of  any  existing  sewers  or  worki  vested  in  them 
nuder  this  Act,  as  they  may  from  time  to  time  think 
necessary  for  ths  eSectnal  sewage  and  drainage  of  the 
metropolis,  and  shall  discontinue,  close  up,  ur  destroy 
soch  sewers  for  the  time  being  vested  in  tliem  under 
this  Act  aa  they  may  deem  necessary,  and  such  board 
shall  from  time  to  time  repair  and  maintain  the  aewers 
so  vested  in  them."  That  second  clause  seems  to  ine, 
as  at  preaent  advised,  to  be  a  generiil  clause,  for  all 
time  authorising  them  to  make  alterations  in  sewers 
from  time  to  time,  and  among  otber  things  to  divert 
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AtrotaitY-QsaKHAi.  v.  MBTKOPOUTAir  Boabd  of  Wobu. 


[V.O.  W. 


tbem,  and  that  leama  to  ba  tlie  strongaat  claoaa  that 
eoaii  be  addnced  in  tbur  faroar  for  doing  what  thej 
hare  now  dane.    It  has  been  argned  that,  under  thoae 
worda,  the  board  might  hare  direrted  the   Hoxton 
aeirer  for  erer  into  the  Haoknejr  sewer,   and   hare 
thrown  for  erer  the  whole  of  the  Hoxton  sewage  into 
(lie  rirer  Lea,  beoauae  the  Hacknejr  broolc  has  always 
ran  into  the  iiTer  Lea,  and  if  they  had  been  minded 
in  the  eseroiH  of  theii  daty  to  make  a  dirersion  of 
tlie  aewage,  tbey  could  have  done  it  in  that  way,  and 
therefore  they  had  a  right  to  do  the  partionlar  act  in 
question.      A    good    deal    might   be    said  for  that 
Tiew,    if    it    was    not    governed    and    limited  and 
cxponnded  in  fact  by  the  LegisUtnre  by  what  follows, 
for  they    explain    what    are    the    powers   for    this 
purpose.      Yoa    hare    powers    to    divert    sewers, 
but   it   goes   on    and    says,    "For    the    purposes 
aforesaid   soch    bosrd   shall    hare    fnll    power   and 
authority  to  cany  any  such  sswers  or  works"  (those 
purposes    aforesaid    being    all    the    purposes    there 
mentioned,  both  those  limited  to  time  end  those  which 
are  permanent)  "they  shall  hare   fnll    power  and 
«athorily  to  oarry  any  such  sewers  or  works  throngh, 
across,  or  under  say  torapike-road,  or  any  street  or 
place,  or  street  laid  out  as  or  intended  for  a  street, 
as  wen  beyond  as  within  the  limits  of  the  metropolis, 
or  throngh  or  under  any  cellar  or  vault  under  the 
carriagt-way  or  pavement  of   any  street,  and  into, 
through,  or  under  any  landa  whatsoever,  within  or 
beyond  the  aaid  limits,   making  campeniatum  for  any 
damage  done  thereby  aa  hereinafter  prorided."    Now, 
that  appears  to  me  to  point  out  the  powers  tbey  hare 
for  the  parpose  of  carrying  into  effect  the  particular 
works  that  are  to  be  done,  and  there  is  no  power 
which  in  any  way  seems  to  point  to  taming  the  sewage 
into  any  narigable  river,  or  canal,  or  wateroonrse,  or 
stream.    They  may  carry  their  works  into  or  through 
lands,  not  far  the  purposs  of  emptying  them  into  ibe 
rirer  I^a,  bnt  for  the  pnrpose  of  constmcting  them, 
that  is  obrionaly  what  is  here  provided ;  and  then  they 
are  to  make  compenaaiion  for  any  damage,  as  therein- 
after provided.  Mow,  unless  the  powers  include  the  power 
of  turning  this  sewage  into  the  river  Lea,  the  clause 
for  compensation  as  to  any  snliesqaent  damage  would 
not  apply,  and  you  would  have  tliem,  under  the  general 
power  of  making  diversions,  able  to  do  that  act  with- 
out any  obligation  aa  to  compensation  for  damage  being 
«o  done.     It  is  true  that  the  Lands  Clauses  Act  is 
incorporated  in  this  Act,  and  it  is  jnst  possible  that 
the  general  clause,  the  85tU  (which  is  called  "  the  in- 
juriously affected  clause ").  wbidi  provides  that  any 
person  injuriously  affected   by  the  operation   might 
have  an  action  for  damages,  might  be  put  forward  ss 
something  that  would  give  a  remedy.    I  think,  how- 
ever, the  belter  oonsiruction  is,  that  it  was  intended 
by  the  Legislature   to  point  out  by  these  particular 
words  what  waa  the  exact  claas  of  things  to  be  done, 
and   which  the  Metropolitan   Board   of  Works  were 
aotborised  to  do,  and  for  which  they  were  to  give 
compensation,  and  that  nothing  so  vast  ss  the  destruc- 
tion of  the  rirer  waa  intended ;  for  I  roust  obserre 
that,  upon  tbeir  construction  of  the  Act,  it  would  be 
deatruction  to  the  rirer,  for  they  might  pour  the  whole 
aewage  of  the  metropolis  into  ths  river  Lea,  and  create 
an  absolute  destmotion  of  that   river.    Nothing  of 
that  kind  could  hare  been  coutemplated  by  the  Act. 
It  is  then  said,  that  this,  after  all,  is  only  a  nnisance ; 
and  if  you  are  to  say  that  in  the  execution  of  these 
works  the  Metropolitan   Board  may    not   commit  a 
nnisance,  you  slop  the  works  altogether,  and   there 
was  cited  the    conclusion   I  came  to  in  the  River 
Tkamu   case,  where    there  being  an  Act  expressly 
creating  a  power  of  putting  piece  in  the  rirer  Thames, 
and  ths  damage  complained  of  waa  the  damage  done 

5'  the  pisis,  I   held  that  the  necessary  power  was 
ran  to  ths  wnserratoia  in  that  partieular  case  of 


putting  out  a  pier,  which  matt  bo  a  nuissaca   Her 
every  pier,  at  eomoMn  law,  nojeoting  into  a  nari- 
gable rirer.  is  a  nuisance  to  that  narigaU)  river,  ud 
therefore   I   must  hold  that  if  the  LsgisUtore  gut 
the  power  of  erecting  a  pier,  they  had  given  ia  IW 
present  case  the  power  of  creating  a  nuisanos.    Bat 
that  is  not  a  necessary  nsnit  (and  it  appears  to  ne 
that,  so  far  firom  bsing  a  necessary  rssult,  it  wu  only 
an  aooidsnt,  that  in  censequenos  of  the  contraetar 
for    the  inn  baring  failed,  this  sewsge  should  be- 
turned  in  the  river  Lea),  or  that  the  noisanoe  com- 
plained of  is  ooversd  or  authorised  by  anything  u  the 
Act  of  Parliament  before  me.     Certainly  I  de  aot 
think  that  snbseqoent  claase  ia  the  81  &  SS  Vkt  tft' 
be  read  with  this  Act,  whioh  enablca  the  Secntaiy  oT 
State,  on  remonstranos  being  mad*  to  him,  to  dinet 
ictions  to  be  brought  in  ease  it  is  represented  to  him- 
that  any  nuisance  has  been  occasioned,  csn  bs  heM  is 
anthorising  a  nnisance.     It  appears  to  me  it  would  have- 
the  directly  contrary  effect.  It  ia  to  be  rspiesenttd  t» 
him  thst  a  niusance  has  been  oooaaioned.  If  so,  panels- 
msy  be  in  a  condition  in  which  they  do  not  wish  t» 
prosecute  at  their  own  expense,  and  ia  order  to  isul! 
persons  who  srs  so  sltnateid,  a  power  is  given  by  tb* 
LegisUtun  to  the  Secretary  of  Sute  to  undertake  ths 
prosecution  at  the  pablio  expenae  if  he  thinks  fit.   Bat 
what   is    he  to  do?     He  is  not  to  pronoanee  it  » 
nuisance.     It  would  be  an  important  atgament  for  the 
defts.  if  the  Secretary  of  State  were  to  say  whether  it 
was  a  nuisance  or  not ;  but  be  is  only  to  autfaofise  a 
prosecution — the  law  must  dsal  with  it,  and  must  sty 
whether  it  is  a  onisanos  or  not     It  aeeras  to  imply 
this,  that  nuisances  might  arise  ia  the  coarse  of  ttw 
execution  of  the  Act,  and  that  nuisance  not  antkerised 
by  the  Act  wonid   be   likely  to  ariae  in  the  enmM  of 
the  execution  of  the  worka,  and  if  ao,  there  ahaU  bs  •» 
easier  remedy  than  that  which  the  present  pits,  hare 
tsken  upon  themselves  at    their   own    inotaota   as. 
relators,   setting  in  motion    the  Attomey-Oenersl ; 
that  ia  all  that  can  be  raiied  on  that  clause,  and  if  is, 
it  is  rather  adrerse  to  the  contention  of  the  Metro- 
politan Board  of  Works  than  faronrable  to  them.    I 
think,     therefore,    upon     these   grounds,    that    this 
is  an  act  that  cannot    be  authoriaed,  and  although 
this  is  an  interlecotory  application,  if  It  bad  beta  to- 
stop  a  work  about  to  be  done,  I  shotild  bare  arrested 
that  work  until  the  hearing  of  the  cause,  and  sbooil 
hare  said  that  the  work  ought  not  to  be  done.    Bat 
ths  coort  is  pnt  in  some  difBcnlty  in  a  work  of  con- 
aiderable  magnitude  such  ss  is  here  in  hand,  by  tvamt 
of  the  circumstance  of  this  work  being  actually  done, 
although,  aa  I-  hoM,  most  improperly  done,  and  done 
in  a  way  agunst  which  ths  promoters  of  the  present 
proceeding,  the  tmstees  of  the  rirer  Lea,  could  n«t 
take  any  steps  towards  remedying  at  any  eariier  period 
than  they  hare  done.     In  tnitb,  they  did  not  know  of 
it  until  it  was  done  ;  therefore  the  objection  of  dtUy 
scarcely  arises  under  such  circumstances.     Tbey  com- 
plain of  it  the  moment  they  find   it  is  done ; '  their 
complaint  is  not  listened  to  for  a  fortnigbt — a  costm 
of  proceeding  which  I  hope  wiU  not  be  punned  in 
future.    Courtesy,  if  nothing  more,  required  an  earUer 
reply  in  such  an  a(rgrarati-d  case  aa  this.     The  new 
truatees  do  not  get  an  answer  for  a  fortnight,  a  geneni 
correspondence  then  goes  on,  and  it  enda  by  no  ad- 
mission of  the  right  at  all  on  the  part  of  the  pits,  to  mske- 
a  complaint,  simply  stating  that  they  are  s  rry  the  thing 
is  done,  and  that  tbey  do  not  know  bow  to  help  it. 
In  that  state  of  circumstanoes  I  cannot  doubt  the  {so- 
priety  and  justice  of  the  bill  being  filed,   and  eren  if 
I   had  not  I  be  statement  that  the    dafta.    are  qnite 
willing  to  undertake  that  it  shall  go   no  further,  and 
that  ne  further  connection  shall  be  made  with  these 
sewers,  eiiber  the  higli-level  or  middle-level  sewer,  till 
the  hearing,  I  should  hare  thought  myself  in  a  coo- 
dition,  after  what  bu  been  dooe,  to  grant  an  iojonetink 
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Youno  V.  Davis  akd  akothbr. 


[Ex.  Ch. 


ta  mttiia  U17  such  further  connection   beinf;  made. 
Tbe  fsettioa  then   is,   whether  I  ought  to  isene  an 
injaoctiaa  which  would   la  effect  be  mandatorjr,  and 
which  wonld  compel  the  reatontion   of  the  Hozton 
«war,  which  ii  the  one  that  ii  principally  complained 
^f,  or  whether  thingi  should  remain  ai  they   are  at 
tilt  present  time,  the  motion  standing  over  with  liberty 
U>  apply?    Saw  here  the  defts.  are  in  the  position, 
lot  oareaaonably  of  appealing  to  the  discretion  of  the 
eoort,  and  this  is  a  case  whid^  reqmres  that  the  dis- 
cntjoa  of  the  court  should  be  ezerdaed  with  conside- 
tM»  latitude.    I  am  not  at  all  pressed  with  this,  that 
any  rery  great  difficulty  would  arise  in  putting  things 
euctJy  as  they  were ;  I  do  not  think  there  wonld  be 
-any  reiy  great   difficulty  about  that — it    is    more  a 
^Htion  of  time  than  anything  else.  I  think  there  might 
haMXneezpense,  and  I  think  there  wonld  be  some  risk  of 
-dxmsge  to  the  existing  work,  to  this  large  drain  which 
has  been  formed,  and  which  damage  of  oonraa  wonld 
hsfe   to    be   repaired,    and   some  delay   and  incon- 
Tenienoe  and    expense    would    be    incurred    in   the 
whole  proceeding.      As  to  the  time    necessary    for 
doing  that  work,  the  pits.'  witnesses  say  it  can  be 
done  in   a  certain  time  and   at  a  certain    expense. 
All  that  can  be  matter  of  arrangement.     Then  again 
(here  is  this  10  he  considered  on  the  balance  of  con- 
teniencs  and  inconvenience.     Undoubtedly  wrong  as  I 
have  held  the  defis.  to  hare  been  throughont  the  whole 
«f  their  prooeedinf;,  there  is  an  additional  grievance 
not  occasioned   wholly  by  the  defla.,  and  which  had 
existed  from  the  end  of  last  year,  namely,  the  state 
«f  this  Hackney-brook  pouring  into  the  river  Lea. 
XHis   Honour    then    commented    on    the    aocidental 
Jooease  of  the  nuisance  by  reason  of  the  draught] 
Wheo  I  hare  to  consider  a  case  of  that  kind,  it  does 
iwome  a  consideration  whether  or  not  this  was  a  new 
oniiance  altogether,  and  as  being  altogether  occasioned 
iythis  particular  act,  or  whether  they  were  the  parties 
sabject  to  them  before,  and  are  only  going  to  have 
them  m  an   agi;ravated   degree  for  live  or  six  weeks 
-iwger.     I  must  also  consider  the  expense  I  should 
eosuion  by  any  mandatory  order  for  the  stoppage  of 
«hs  sewage,  and  that  I  could  not  possibly  force  it  on 
the  defts.  %o  be  done  in  a  less  time  than  some  nx  or 
«?ht  weeks  at  least,  with  liberty  even  then  to  apply 
ia  the  meantime,  and  I  have  it  positively  sworn  that 
in  doable    that  lime   the  whole  thing  will   be  com- 
pleted,  and    that   when   the   works  are    really  done 
the    river    Lea    will    be    in    a  far  belter  condition 
t^  (he  conservators  themselves  have  ever  known  it, 
Wcanse  then  the  Hackoey-brook  and  BatcUSe  sewers 
Will  be  carried  out  into  the  Thames  at  Barking-creek, 
eed  that  it    would  occasion  additional  delay  in   the 
completion  of  the  work  at  the  very  outfall ;  Uking 
*"   this    into    consideration,   although    objecting    as 
i  do   to  all   that  has  been   done,  and  the  mode  in 
■»hich  it  has  been  done  by  the  defts.,  yet  I  think,  for 
(he  benefit  of   the  plu.  themselves,  justice  will  be 
'Kcored  if  I  make  an  order  of  the  deacriptioo  which  I 
«m  DOW  about  to  dictate. 

Uinuu  : — Restrain  the  defts.  from  making  any 
further  connection  of  any  drsin  with  either  the  middle 
level  or  the  bigli-Ievrl  sewers  until  the  hearing  of  the 
Cause  of  ftirtber  order,  defts.  underUking  by  dredging 
«r  other  proper  means  to  keep  the  river  Lea  free  from 
ail  obstacles  to  the  navigation  caused  by  any  increase 
of  sewage  matter  arising  from  the  connection  since  the 
Dionthol  February  last,  of  the  middle-level  and  liigb-Ievel 
■•"MS  with  the  river  Lea.  Let  the  rest  of  the  motion 
»:»od  over,  with  liberty  to  apply,  especially  with  refer 
nice  to  any  anhealtliy  effluvia  of  any  sewage  matter 
^rooght  dvwn  the  middle-level  sewer. 

&ilieitara  :   Harchant  and  Pead  for  oomplainanis : 
U:  tf.  Smiii,  for  Board  of  Works. 


EZOHEQTJXB    CHAKBES. 

Beported  by  F.  BAnxr,  Esq.,  BarrlsteF«t-Law. 

K8BOB  FBOM  TUB  EXOBKQOEB. 

Frida}/,  Mag  15,  1663. 

(Bffore    CocKBUBS,    C.J.,    Ceomptox,    Willei^ 

Bylks,  ICbatino,  BiJiCKDUBH  and  Mellor,  JJ.) 

YousG  V.  Davis  asd  ahothbb. 

Bightoag—Sarvegot't  UabiUly  for  aecidatt  eamed  bf 

fum-repair—SlaL  5^6  Witt.  4,  c  50. 
A  turvegor  of  higkmay  appointed  under  the  S  ^  6 

WilL  4,  c.  50,  it  not  liable  to  an  action/or  damage* 

in  eoluequeitee  of  an  accidait  catued  by  hit  neglect 

to  r^tair  the  highmiy. 

This  was  an  action  agninst  surveyors  of  highways, 
appointed  under  the  S  &  6  Will.  4,  c.  50,  for  daniai;es 
resulting  from  an  accident  caused  by  the  non-repair  of 
the  highway. 

The  declaration  stated  that  before  and  at  the  time  of 
the  happening  and  committing  of  the  grievance  there- 
inafter mentioned,  the  defls.  were  the  joint  surveyors  of 
highways  of  and  for  the  parish  of  Alkerton,  in  the  oonnty 
of  Oxford  (a  parish  maintaining  and  liable  and  bound 
to  repair  and  keep  in  repair  its  own  highways)  duly 
appointed  in  that  behalf;  nevertheless,  the  defts.,  not 
regarding  their  duty  in  that  behalf  as  such  snrveyore, 
conducted  themselves  so  negligently,  improperly  and 
wrongfully  in  that  behalf,  that  by  and  through  their 
(the  defts.)  said  negligence,  improper  and  wrongful 
conduct  aa  such  surveyors  in  that  behalf,  a  certain 
common  and  public  highway,  called  and  known  as 
Alkcrton-hill,  of  and  in  tlie  parish  aforcteid,  in  the 
county  aforesaid,  which  the  said  parish  was  then 
liable  and  bound  to  repair  and  keep  in  repair,  and 
whereof  the  defts.  then  bad,  as  such  surveyors,  the 
survey,  care  and  raperintendence,  and  which  it  was 
then  their  duty  as  such  surveyors  to  repair  and  keep 
in  repair,  was  negligently  and  wrongfully  suffered  and 
permitted  by  the  defls,  before  and  upon  the  19tb 
Nov.  I860,  to  be  and  become,  and  continue,  and 
the  said  highway  did  then  become,  and  then 
was,  and  continued  out  of  repair  and  fonnderons, 
and  in  a  state  and  condition  dangerous  for  foot 
passengers  passing  along  the  said  highway  and 
the  footbpath  thereof,  and  a  certain  hole  dangerous 
to  foot  passengers  was  then  negligently  and 
wrongfully  suffered  and  permitted  by  the  defts.,  as 
such  surveyors,  to  be,  and  the  same  then  was,  in  the 
said  highway,  and  nnindosed  and  open  at  the  end  of 
the  footpath  of  the  said  highway,  so  that  the  said 
footpath  terminated  abruptly  and  dangerously  to  foot 
passengers  at  the  said  hole,  and  the  said  hole  was 
then  negligently  and  wrongfully  suffered  and  permitted 
by  the  defts.,  as  such  surveyots,  to  he,  and  the  same  then 
was,  left  after  d*jligbt  had  ceased  without  any  light 
or  other  means  whatsoever,  although  means  were 
necessary,  to  warn  passengers  along  the  said  foot- 
path of  the  asid  hole,  and  without  any  inclosnre 
of  the  said  hole,  or  any  other  means  whatsoever, 
slthough  means  were  then  requisite  and  necessary,  to 
prevent  passengers  from  stepping,  slipping,  or  falling 
from  off  the  said  footpath  into  the  ssid  hole,  by  reason 
and  in  consequence  whereof  the  pit.  on  the  ssid  19lh 
Nov.  1860,  whilst  lawfully  walking  upon  and  along 
the  said  highway  and  the  said  footpath  thereof,  after 
daylight  had  ceased,  nnd  without  any  want  of 
due  care  on  bis  part,  stepped  and  slipped  from  oS 
the  end  of  the  said  footpath  into  the  uuid  hole,  and 
fell  into  the  same  and  broke  his  leg,  and  was 
otherwise  greatly  injured,  whereby  the  pit.  sustained 
damage,  &c. 

Pleas:—!.  Not  guilty  (by  statute  5  &  6  Will.  4, 
c  50,  8.  109).  2.  That  the  defls.  were  not  the  joint 
snrveyors  of  highways  of  and  for  the  parish  of  Alkerton» 
as  alleged. 
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Yoti:>G  V.  Djlvis  and  axcthcr. 


[Ex.  Oh. 


luaei  thercoa. 

The  caan  oaoM  on  for  trial  befen  Kntiog,  J.,  at  the 
Oxford  saminer  auiies  1861,  vben  evidence  was  given 
of  the  appointment  o(  defts.  as  rarrejors  of  highwajrs 
for  the  parish  of  Alkerton ;  that  at  a  place  called 
Alkerton-hill,  which  was  a  public  highway,  and  which 
the  parish  was  bound  to  keep  in  repair,  there  was  a 
bole  in  a  part  of  the  footpath,  which  had  been  caosed 
hj  a  flow  of  water  from  the  adjoining  hills,  and  in 
eooseqnence  of  nnnanalljr  hear/  rains  jast  before  the 
accident,  the  hole  had  become  mach  enlarged.  Notice 
to  the  deft*,  of  the  existence  of  the  hole,  some  time 
before  the  accident  happened,  was  proved.  The  pit., 
while  walking  along  the  footpath,  fell  into  the  hole  and 
broke  his  leg.  The  jnrj  fonnd  a  verdict  for  the  pit., 
with  ISOL  damages,  leave  being  reserved  to  the  defts. 
to  move  to  set  aside  the  verdict  if  the  eonrt  shonld 
be  of  opinion  that  the  action  woold  not  lie  against  the 
defia. 

In  the  following  Michaelmas  Term  a  mie  nui  was 
obtained  calling  on  the  pit.  to  show  canse  why  the 
verdict  ahoold  not  be  set  aaide  and  a  verdict  or  a  non- 
■nit  entered  for  the  defts.,  or  why  judgment  shonld 
not  be  arrested  for  the  insufficiency  of  the  declaration, 
npon  the  ground  that  no  action  could  be  maintained 
against  (orveyors  of  highway*  for  omitting  to  repair 
«  highway,  whereby  the  pit.  had  been  injured.  It  was 
afterwards  arigned,  and  the  Court  of  Ex.  held,  that  a 
lorveyor  of  highways  appointed  under  the  5  &  6  WilL 
4,  a  SO,  was  not  liable  to  an  action  for  Jamages 
resulting  from  an  accident  caused  by  the  non-repaurof 
the  bigbw^,  as  was  substantially  decided  in  WKiimon 
V.  Pmton,  8  Ex.  319,  and  in  error,  9  Ex.  609. 

This  was  an  appeal  by  the  pit.  from  that  decision. 

Dowdateett  (£owen  with  him)  for  the  pit. — ^The 
first  qnestion  is,  are  the  defts.  liable,  as  surveyors  of 
the  highway,  for  an  omission  of  the  doty  imposed  npon 
them  by  the  Act  of  Parliament  ?  The  pit.  contends 
they  are,  and  that  this  action  is  maintainable.  Many  of 
the  sections  of  the  Act  are  mandatory.  Sect.  6  enacts 
that  the  surveyor  "  shall  repair,  and  keep  in  repair," 
He. ;  sect.  7  gives  the  qualification ;  sect.  8  imposes  a 
penalty  on  surveyors  for  not  acting  when  chosen ;  by 
sect.  9  surveyors  may  be  appointed  with  a  salary. 
[CoCKBVRN,  C.  J.  —  Not  snffieioDt  to  cover 
damages,  &e.,  in  an  action  for  personal  injury  like 
this.  How  can  yon  distinguish  this  case  from 
M'Kimum  v.  Penton  f\  It  ia  distingniahable,  as,  under 
the  Act  in  that  ca«e,  no  penalties  were  impoas<l. 
Wherever  •  statute  imposes  duties,  as  this  Act  does,  the 
person  on  whom  such  duties  are  oast  is  liable  in  a 
civil  action  for  damages  for  the  neglect  of  those 
duties,  notwithstanding  penalties  are  given  for  neglect 
of  duty  :  (Cowci  v.  Steel,  3  £.  &  B.  402.)  [Byles, 
J. — Has  the  surveyor  any  funds  ?  It  is  not  so  alleged 
in  the  declaration,  nor  was  it  shown  by  the  evidence 
produced  at  the  trial]  Sect.  27  gives  them  full  power 
to  make  rates  whereby  they  could  obtain  funds;  and 
sect.  90  enacts  that  the  qnarter  sessions  may  award 
eosti  in  certain  cases  there  mentioned.  Proceeding  by 
presentment  is  now  taken  away  by  sect  99.  [Cock- 
80BK,  C.  J, — Where  a  duty  is  imposed  by  Act  of 
Pailiament  the  party  neglecting  it  may  be  indicted, 
may  he  not  ?  Surveyors  have  no  means  in  that  Cfipa- 
city  of  paying  damages.  Mo  action  lies  against  the 
inhabitants  of  a  parish.  Surveyors  are  the  servants  of 
the  pariah,  and  although  the  inhabitants  are  not  liable, 
yet  you  must  contend  their  servants  are ;  they  are  bound 
under  penalties  by  sect.  8  to  accept  the  office,  and  you 
say  they  are  to  be  made  liable  for  damages  when  they 
who  appoint  them  are  not  liable.]  Surveyors  are  not 
merely  the  servants  of  a  parish ;  when  appointed, 
the  surveyors  become  superior  and  independent  of  the 
parish — they  have  a  control  over  the  rates :  (sect.  27, 
Ac)  An  action  lies  for  private  injury  resnlting  from 
their  negligence.     Cioiii.  Dig.  "Action  on  Cue  for 


Negligenoe,"  A  I,  AS:  "Whenever  a  duty  ii  isi- 
poMd  by  Act  of  Parliament  an  action  lias  for  damps 
sustained  by  its  omianon ;  there  is  no  distiactita  in 
law  between  oommissioa  and  omission.''  [CocxBon, 
C.  J. — ^Where  is  a  surveyor  to  get  funds  te  Mnd 
these  actions  7]  Sect  87  provides  for  getting  snple 
funds  i  but,  if  not,  they  should  get  tbea— wfcsre  a 
sheriff  of  a  eonnty  get*  them— out  of  Us  «n 
pocket  It  i*  true  th*  theriff  receives  Urn ;  but 
he  gets  them,  not  by  the  common  law,  bat  b; 
stalntes.  [Crovftoi,  J. — According  to  your  stj;o- 
ment,  the  parish  and  the  surveyors  are  liaUe.  Yiii 
must  show  that  it  clearly  exists.] 

KeigUey'i  case,  10  Co.  139  b; 

Hmit)  V.   Uagor  ^  Igme  Regit,  3  B.  &  Ai 
77,  92  ; 

iSaffon  V.  Johutotu,  1  T.  S.  493 ; 

Loam  V.  Booper,  6  T.  R.  824 ; 

SdatxMi  v.  Bmi^ei,  6  T.  R.  648; 

AMs  V.  Wlatt,  1  Sm.  Lead.  Cas.  185; 

BartT)  y.  Armani,  10  A.  &  E.  646. 
[WiLLBS,  J. — I*  there  any  case  apiinst  tmstNS  «f  a 
turnpike- road  for  non-repair  ?]  No ;  becaose  tbeit 
dntiea  are  spedally  pointed  out  by  the  Act  of  Parlia- 
ment, and  are  upon  a  different  principle.  Tie  LmeuUr 
Cmal  Coti^ptMg  V.  Piantabs,  1 1  A.  &  E.  830,  it  tci; 
like  thu  case  in  principle,  and  J/ersejr  Dock  v.  As- 
kaOme,  7  H.  tc  N.  389,  still  more  so. 

GiSUr.  Tk»  Luerpool Docit,  6  Ex.  164; 

Ruek  V.  WaOmu,  3  H.  &  K.  308  ; 

WhMtouie  V.  FtUotM,  10  C.  B.,  N.  &,  76$; 

CaiunUr.  Worth,  5  E.  &  B.  885; 

ITtckott  V.  Allen,  I  Best  &  Sm.  929, 
are  authorities  in  favour  of  the  pit  An  onwsieii 
to  obey  a  duty  impoaed  by  atatute  is  as  aeticmabb  for 
a  private  injury  as  an  act  of  commisaion.  Secoodly. 
the  rale  should  not  have  been  made  absolute  in  the  ooott 
below  to  enter  a  nonsuit,  but  at  most  only  to  arrest  tbe 
judgment,  as  even  snppoting  th*  declaration  to  ban 
been  held  bad  in  law  if  it  had  been  demurred  to,  ;K 
the  allegations  in  it  were  cleariy  proved  at  the  trial, 
and  the  learned  judge  was  correct  in  leaving  it  to  tk« 
jury.  [WnxEg,  J.— Probably  aa  to  tliat  the  defts. 
would  consent  to  a  iltt  jorooesnn  being  entered,  if  tbe 
conrt  ahonld  be  of  opinion  upon  She  first  pout,  tbat 
tbe  defts.  are  entitled  to  judgment.] 
This  was  assented  to  by  the  pit  and  the  deft 
MtUuh,  Q.C.  iPigoa,SttiU  with  him),  for  drfti, 
was  not  called  upon.  _ 

WiLLES,  J. — We  are  deariy  of  o^nioo,  and  it  it  IM 
opinion  of  the  Lord  Chief  Justice  and  my  brotlw 
Crompton — who  are  not  at  this  moment  in  conrt— ll«« 
the  judgment  of  tbe  court  below  was  correct,  and  oo;l>t 
to  be  affirmed.  It  was  admitted,  on  the  part  of  tbe  pit, 
that  before  the  passing  of  the  S  &  6  WilL  c.  50,  tbtre 
was  no  legal  remedy  for  a  personal  injury  occasioMi 
by  the  non-repair  of  a  highway.  Mr.  Dowdeswell  lia» 
to  establish  his  proposition,  tbat  the  oonclndiog  vords 
of  sect  6  of  that  Act  create  a  liability  in  the  turveycr 
to  such  an  action ;  but  I  do  not  think,  after  lookioK 
at  its  whole  provisions,  thst  it  is  the  proper  oonstracina 
of  tbe  sUtnte.  The  6th,  or  any  other  section,  thoold 
not  be  read  alone.  It  is  not  the  proper  nod*  ^ 
construing  a  statute  to  take  one  section,  or  part  of 
it,  in  order  to  ascertain  the  real  meaning,  but  tie 
general  scope  and  object  should  be  looked  at, 
and  the  words  of  the  6th  section  should  be  read  by  tbe 
light  of  the  whole  Act  It  was  not  the  object  of  the 
Act  to  create  a  new  .liability  on  an  individual  and 
to  remove  it  from  the  parish,  bnt  to  provide,  I' 
the  appointment  of  a  surveyor,  the  machinery  by 
which  tbe  obligationa  of  the  parish  should  be  diaohargtd. 
It  is  tbe  dnty  of  th*  surveyor  to  fuiai  the  ensctnuiii' 
of  the  statute,  and  tb*  Legislature  has  provided  cerUu 
penalties  for  omission  and  neglect  by  faim.  Tbcre 
is  nothing  in  the  Act  to  show  tbat  sneb  an  officer  it  to 
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Saxyra  Water  Compasy  v.  Giibkmock  Poucb  TBuarsBS. 


[H.  OF  L. 


U  wit  liiUt  for  tin  doty  of  hi*  maaten,  particolarij 
«tan  B«  lach  liability  eziata  upon  the  nuaUrs  tbrm- 
nhv.  We  are  of  opinion  tliat  the  deoiaion  of  tbe 
Court  of  Ex.  apon  thia  point  wu  a  aoand  aiid  reaaona- 
Ue  ooe^  and  the  jndgmeiit  of  tbat  oouit  ought  to  be 
afinned.  Judgment  affirmed, 

Attoratje  for  tbe  pit,  Heaan.  Parker,  Hooke  and 
/Men,  17,  Bedford-row,  London. 

Attome;  for  tbe  defta.,  J,  L.  Wright,  7,  Sonth- 
eqnre,  Gny't-ino. 


H0X7SS    07    I.OKDS. 

Buftnti  tj  JuoB  rxTxnosi,  Eaq.,  ol  tbe  Middle  Tsmple, 
BuTiater-at-Law. 

Fridttg,  Jnlf  10,  \e6S. 
Sbaws  Watsk  Compant   r.  Grusock  Pouck 

Tbustbks. 
leal  ImproiMmaiU  Act— Police  rate— Rateable  valtie 

—  Waltrworke—MilHag  power, 
fke  8.  Watenoorke  Company  were  empowered  to  make 
retenoirt  ami  to  let  eitft  for  mUie  m  tite  banks  of 
A»  wattrfalle  at  rmtt,  wiieA  water  rente  were 
miMe  to  Ike  eampany  by  Ike  millomtert  m  reepeet 
of  Ae  water  power  of  whiah  then  had  the  iu«.  /« 
retia;  the  eom^iam/  ae  oeatpien,  thete  water  rente 
were  inebtied  at  part  of  Ike  annual  rateable  value 
eftkar  walermorti;  but  the  company  contended 
that  the  mUhtmtn  alone  ought  to  be  rated  at  the 
eeeifiirti 
SM,  that  th»  rate  teat  right,  for  thete  water  rente  were 
perl  of  the  yearly  value  of  the  watenoorki  occupied 
tttkeengMtjf. 

Thia  Wat  an  appeal  from  a  jadgment  of  the  Ooort 
•f  Seaaion  aa  to  the  rateability  of  certain  waterworka 
•Oder  a  local  impmrement  Act. 

h  1825  the  Shawa  Water  Company  wu  incorporated 
ky  Matnte  6  Geo.  4,  e.  130,  in  order  to  eupply  water 
to  the  town  and  harbour  of  Greenock.  Tbe  statote 
•npowered  the  oompany  to  oonatniot  waterworks  and 
nHTToira,  and  on  the  eloping  gronnd  between  tbe 
niMToiiB  and  the  town  to  aell  pieces  of  land  to  mill- 
e«Mia,  tbat  milla  might  b«  erected  which  might  nee 
the  water  power  of  tbe  waterfilla.  These  pieces  of 
laai  wen  granted  by  fen  contraota  or  eonreyaneea, 
which  eooTeyed  in  oonaideration  of  a  rent  tbe  ground, 
t<ptlier  with  the  pririlege  of  the  waterfall,  and  the 
use  and  benefit  of  the  water  adjoining,  to  be  held  for 
tttt  el  tbe  Shaws  Water  Company. 

Tbe  Greenock  Police  Act,  3  Vict.  o.  27,  empowered 
ortain  tnateea  to  aaaeaa  all  tenants  and  occupiers  of 
dvtIIing-hoDaes,  mills,  &c.,  at  a  sum  not  exceeding 
Si.  in  the  pooml  of  the  yearly  rent  towards  tbe  par- 
pxes  of  that  Act.  Waterworks  were  included  in  the 
^(fieitien  of  tfa«  word  "  lands."  Under  this  sUtnte  tbe 
Shawa  Water  Company  were  rated  in  respect  of  the 
aaoaal  aama  paid  by  way  of  rent  by  tbe  millowners 
for  the  ose  of  tbe  water  power,  being  part  of  the  rent 
ef  the  waterworks.  The  oompany  then  commenced 
<he  prtaent  proceeding,  the  object  of  which  was  to 
•ttaia  a  declaration  of  the  court  tbat  snch  water  rents 
esfbt  not  to  be  inclnded  in  the  rate  upon  tbe  company, 
bat  were  properly  included  in  the  rata  upon  the  mill- 
**>>ers.  The  Court  of  Session  held,  that  the  water 
Rott  were  no  part  of  the  rateable  ralue  of  tbe 
Waterworks,  wfaereapon  the  company  brought  the 
rrassnt  appeal. 
Mt,  Q.C.  aiid  Andenon,  Q.C.  for  the  apps. 
The  Solicilor-Generat  (Palmer),  Jfitre  and  /.  Broun 
for  (be  reaps.  Cur.  ode.  vult. 

The  Lord  Chancellor. — My  Lords,  the  respg. 
are  a  company  incorporated  for  the  purpose  of  eupply- 
inti  *ater  to  the  town  of  Greenock.  Under  tbe  powers 
gnated  by  their  Acts  of  Parliament  they  bare  con- 
Mnottd  large  works,  inolading  reserroin  sod  squedueu 


or  wsiereonrse*  within  tbe  bnrgb  of  Oreenook,  by 
means  of  which  they  collect  and  conduct  tbe  water  for 
the  use  of  the  town  and  the  ships  in  the  harbonr.  As 
the  reserroirs  are  at  a  considerable  eleration  above  the 
lerel  of  tbe  town,  the  fall  in  the  stream  of  water  as  it 
flows  down  the  aqaednct  or  watercourse  is  oonsider<>ble, 
affording  a  constant  supply  of  water  power.  And 
accordingly  the  company  is  empowered  to  fen  sites  for 
mills  upon  the  line  of  their  watercourse,  and  sku  to 
contract  to  snpply  water  power  to  the  mills  at  such 
snnual  rate  as  might  be  agreed  on.  Aocordingly, 
under  fen  contracis  entered  into  by  the  company,  milU 
hare  been  erected  along  the  line  of  and  adjoining 
their  watercourse,  and  tbe  company  has  engaged 
to  supply  water  for  the  purpose  of  driving  tbe 
machinery  in  those  mills  at  varions  annual  sums, 
which  are  reserred  and  made  payable  by  the  feu 
contracts.  In  these  contracts  provision  is  made  to  the 
end  that  the  water  supplied  as  a  driving  power  may 
not  be  diminished  or  deteriorated  in  ita  passage 
through  the  mill,  but  may  be  returned  again  to  tlie 
watercourses  so  tbat  it  may  flow  on  to  the  town  of 
Greenock.  The  snms  thus  paid  to  the  company  for 
water  power  constitute  a  considerable  portion  of  its 
revenue,  and  in  respect  of  their  snnual  income  derived 
from  this  source  the  company  are  assessed  by  tbe  apps , 
who  are  tmste<a  under  a  local  Act,  the  3  Vict.  c.  27, 
at  the  annual  sum  of976/.  By  the  51st  section  of  tbst 
local  Act,  it  is  provided  that  the  assessment  to  he  levied 
under  the  Act  npon  any  mills  erected  or  hereafter  to 
be  erected  upon  any  of  the  falls  or  mill  sites  of  the 
Shews  Water  Joint  Stock  Company  shall  not  exceed 
tbe  rate  of  4t.  for  each  and  every  horse  power  of  snch 
falls  or  mill  sites  respectively,  snch  horse  power  to  be 
reckoned  and  computed  according  to  tbe  regulations  of 
the  said  Shews  Water  Joint  Stock  Company,  with  fu  ther 
provitions  which  it  is  not  necessary  to  state  at  length. 
It  is  this  section  which  has  given  rise  to  tbe  present 
controversy.  It  is  contended  by  tbe  resps.  that  the 
mills  are  rated  in  respect  of  the  water  power  supplied 
to  them,  and  that  to  rate  the  resps.  in  respect  uf  tlie 
water  so  supplied  would  be  to  rate  the  same  properly  » 
second  time.  But  in  my  opinion  this  is  erroneous. 
Tbe  mill  is  rated  in  respect  of  its  own  independent 
value,  which  is  no  doubt  increased  by  water  power,  and 
the  reaps,  sre  properly  rated  in  respect  of  the  water- 
works, of  which  they  are  the  possessors  and  occupiers, 
and  by  means  of  which  they  receive  and  enjoy,  aa  part 
of  their  revenue,  the  income  which  has  been  assessed  at 
the  sum  of  976/.  per  annum.  This  sum  is  not  incoins 
arising  from  anything  which  is  in  the  exclusive  occupa- 
tion of  the  millers,  but  is  income  derived  and  enjoyed 
from  and  in  respect  of  the  works  within  the  borough 
of  Greenock,  which  are  in  tbe  occupation  of  the  com- 
pany. The  water-way  will  give  an  additional 
value  to  two  properties  which  were  the  subject  of  dis- 
tinct occupation.  The  water  in  passing  tUrongh  tlie 
mill  augments  the  vslne  of  the  mill,  and  the  money 
received  for  the  service  done  by  tbe  water  is  incident 
to  the  possession  of  the  waterworks  from  which  the 
water  is  supplied.  Tbe  provisions  with  respect  to  the 
water  in  the  fen  contracts  show  tbat  the  stream  of 
water  in  its  transit  through  the  mill  is  still  the  pro- 
perty of  the  company,  and  tbat  it  is  not  in  the  pos- 
session of  the  miller,  who  has  only  a  qualified  use  of 
it.  Upon  tbe  general  question,  therefore,  I  am  of 
opinion  that  tbe  view  taken  b/  tbe  Lord  Ordinary  is 
correct,  and  that  the  judgment  appealed  from  is  er- 
roneous and  ought  to  be  reversed.  There  U  a  minor 
ground  on  whidi  it  is  clesr  that  the  judgment  of  the 
Court  of  Session  is  wrong.  Under  the  Scotch  ValuH- 
tiou  Act  tbe  reaps,  have  bad  the  entirety  of  their  works 
valued  by  the  Government  assessor,  who  has  fixed  the 
snm  of  976/.  (at  which  tbe  reaps,  are  rated  by  the 
apps.)  as  the  annual  value  of  such  part  of  the  resps.' 
works  M  ai«  situate  within  the  biurgh  of  Gieenock, 
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'kciiig  the  premiwa  to  which  tliis  •ppral  raUtea.  And 
bj  the  33rd  section  of  the  same  Act  it  is  in  effect 
enacted  Umt  the  Talaation  appeariug  on  the  Tiilaatlou 
roll  shall  be  alwajs  deemed  and  taken  to  be  the  just 
ameantofreal  rent  for  the  purposes  of  ereryooantj, 
aiunicipal,  parochial,  or  other  pablio  asseasmeat,  rate, 
«r  tax,  under  an;  Act  of  Parliament;  and  that  the 
same  shall  be  assessed  and  levied  according  to  the 
same  yearly  rent  or  value  accordingly.  Therefore  it 
is  plun  that,  so  long  as  the  valuslion  remains,  the 
apps.  are  not  onlyjostiBed.  but  bonnd  to  assess  the 
nsps.  at  this  sam  of  976/.,  being  the  annual  value 
fixed  by  the  assessor  on  their  property  in  ihe  burgh  of 
Creeuock.  As  this  valuation  still  oontinnes,  the  judg- 
ment of  the  Court  of  Session  is  plainly  wronf;,  being  at 
Tariancs  with  the  Act  of  Parliament.  It  is  said  that  this 
Talunuon  may  be  corrected  in  the  future  year,  which  is 
tme,  if  it  be  wrong ;  but,  for  the  reasons  already  given, 
I  am  of  opinion,  and  submit  to  your  Lordships,  that 
the  aisessment  is  correct,  and  that  the  judgment  of  the 
Inner  House  ought  tob«  reversed,  and  that  of  the  Lord 
Ordinary  restored  and  affirmed,  and  tlie  prayer  of  the 
leclaiming  note  refused  with  ex|ienses. 

Lord  Crakworth. — My  Lords,  concurring  as  I  do 
entirely  with  my  noble  and  learned  friend  on  the  wool- 
sack, perhaps  I  should  be  adequately  discharging  my 
'duty  by  merely  expressing  that  assent ;  but  inasmneb 
«s  I  differ  from  the  judgment  of  the  learned  judges 
'tielow,  I  will  briefly  state  the  mode  in  which  the  case 
bas  struck  me.  The  whole  case  turns  upon  the  qaes- 
tion  as  to  the  rating  of  the  mills.  I  will  not  again 
refer  to  the  5 1st  section  of  the  Act,  which  has  been 
read  by  my  noble  and  learned  friend.  I  merely  remark 
that,  porsnant  to  the  proviuons  of  that  clause,  the  mills 
bave  been  regolarly  assessed  according  to  the  amount 
of  horse  power  which  they  respectively  enjoy  j  and  it 
was  argued,  that  to  make  the  reaps,  pay  any  rate  for 
the  water  which  they  supply  to  the  mills  would  be  to 
tnake  a  second  assessment  on  property  already  rated. 
£ut  this  is  not  so.  If  the  owner  of  a  house  in  a  town 
rated  at  SOI.  a-year  were  to  discover  a  spring  of  water 
ill  his  hoose  by  means  of  pipes  connected  with  which 
h»  should  be  able  to  supply  pure  water  to  ten  adjoining 
bouses  at  a  rate  oi  iL  per  house,  his  house  would  pro- 
perly be  rated  thenceforth  at  lOOI.  instead  of  50/.,  and 
«very  one  of  the  ten  houMS  would  also  b«  properly 
jrated  the  additional  value  which  was  conferred  on  them 
by  a  stream  of  pure  water.  The  rateable  value  of  the 
bouse  supplying,  as  well  as  of  all  the  houses  supplied, 
would  be  increased  in  value,  and  so  become  liable  to  an 
increased  assessment.  But  it  was  further  argued  that 
the  resps.  could  not  be  rated  as  being  in  the  occupa- 
tion of  the  water  supplied  to  the  mills.  The  mill  sites, 
it  was  truly  said,  have  been  f  sued  out  to  the  millers, 
awl  therefore  no  longer  occupied  by  tlie  water  com- 
pany, and  these  sites,  in  most  if  not  in  all  cases,  com- 
prise the  tolun  of  the  aqueduct  over  which  the  water 
{Hisses,  and  so  are  in  the  occupation,  not  of  the  com- 
pany, but  of  the  millers.  Some  question  was  raised  as 
tn  how  far  the  fen  contracts  with  the  millers  did  pass 
the  solum  of  what  was  feued,  so  as  to  carry  with  it  a 
light  to  the  water;  but  I  do  not  think  it  necessary  to 
go  into  this  inquiry.  By  the  48th  section  of  the 
Water  Companies  Act,  they  are  authorised  to  fen  out 
null  sites,  and  by  the  next  section,  to  contract  for  the 
supply  of  water  to  the  feuars  of  such  mill  sites.  The 
Legislature  plainly  considered  them  as  continuing  in 
the  enjoyment  of  the  running  water,  however  they 
niiglit  have  dealt  with  the  soil  over  which  it  passed ; 
indeed,  on  no  other  hypothesis  could  they  continue  to 
carry  into  effect  the  purposes  of  the  Act,  which  was  to 
secure  a  constant  supply  of  water  to  the  town  and 
.  harbour  of  Greenock.  What  is  rated,  and  properly 
rated,  is  the  entue  waterworks.  Of  those  works, 
treated  ai  a  whole,  the  resps.  are  in  possession  ;  they 
derive  their  revenue  from  the  Works  as  one  entire  im- 


divided  property,  extending  through  several  psiisba; 
and  the  only  difficulty  in  such  eases  is  to  say  how  onck 
beneBcitil  occupation  there  is  in  each  parish  throogk 
which    the  entire    property   extends.      Bat  hen  it 
LegisUture  has  interfered.     By  the  Scotch  Vshutiea 
Act  of  1834  (17  &  18  Vict.  c.  91),  the  commiisioaen 
of  supply  in  every  cunnty,  and  the  magistrates  of  tvny 
burgh,  are  authorised  and  required  to  make,  anaoall;, 
a  valuation  of  all  land  and  heritages  in  every  parish  ia 
the  County,  and  in  every  huigh  respectively  ;  and  ths 
Legislature  seeing  that,  in  the  ease  of  railways,  caoab, 
waterworks,  and  other  like   nndertakmgs  travenbg 
many  parishes,  there  might  often  be  great  diScaltj  ia 
fixing  fairly  the  value  of  aucb  undertaking,  aud  the  paK 
fairly  attrioutable  to  e<ich  parish,  haa  provided  that,  b 
such  cai'Ss  the  Treasury  shall  appoint  a  special  assessor ; 
and  directions  are  given  by  the  Act  as  to  the  mode  fai 
which  the  assessment  shall  be  made  and  apportioMd 
among  the  severul  parishes  in  which  the  works  of  tbs 
railway,  canal,  or  other  company  are  situate.  Tbe  vslv 
ation  so  made  is  liable  to  be  questioned  in  tbe  mods 
pointed  out  by  the  Act ;  but  unless  so  questioned  is  t» 
be  final  for  the  year  fur  which  it  ia  made.    With 
respect  to  the  railway  and  canal  oompanias,  no  optioi, 
as  I  understand  the  Act,  is  given  ;  they  are  obUged  U> 
have  tho  valuation  of  their  undertakings  made  by  tbs 
Goveromeut  assessor.    But  with  respect  to  the  wstei- 
works  companies  the  case  u  different.    They  art  at 
liberty  to  insist  on  having  their  works  valued  by  the 
Government  assessor  as  one  entire  heritage,  and  tbe 
value    apportioned    among    the    several    parishes  ia 
which  they   are  situate ;    or  they   may    leave  evny 
parish  in  which  any  part  of  their  works  is  situate  t» 
value  that  part  singly  according  to  its  value.     Tbe 
resps.  have  since  the  passing  of  the  Act  of  1854  bad 
their  entire  works  valued  by  the  Government  asactstr, 
probably  because  they  thought  that  the  most  bene. 
fidal  course  to  be  pursued  by  them ;  and  it  is  by  tbst 
officer's  decision  that  the  sum  of  976/.  has  been  fixed  u 
tbe  value  of  so  much  of  the  works  aa  is  situate  ii  the 
town  of  Greenock.     By  sect.  33  of  that  Act  it  is 
enacted,  "  that  where  in   any  couoly,  borgh,  or  tows, 
any  county,   municipal,    parochial,  or  other    public 
assessment,  or  any  assessment,  rate,   or  tax,  midsr 
any  Act    of  Parliament,    is    authorised    to  be  im- 
pused  and  made  upon  or  according  to  the  real  rent  of 
tbe  lands  and  heritages,  the  yearly  rent  or  veins  d 
such  lands  and  heritages,  as  appearing  from  the  vslo- 
otion  roll  in  force  for  the  time  under  this  Act  in  tacfc 
cotmty,  burgh,  or  town,  shall,  from  and  after  tbe  ota- 
blishm«nt  of  such  valuation  therein,  be  always  deened 
and  taken  to  be  the  just  amouut  of  real  rent  for  tlw 
purposes  of  such  county,  monioipsl,  parochial,  or  otha 
assessment,  r»te,  or  tax,  and  the  same  shall  be  asaesHd 
and  levied    according  to  such  yearly   rent  or  valat 
accordingly,  any  law  or  usage  to  the  contrary  notwith- 
standing."     It   is  dear,  therefore,   that  under  tbe 
express  provisions  of  that  Act,  the  apps.  were  booad 
to  assess  the  reaps,  at  the  sum  found  by  the  aaaettor  t» 
be  the  value  of  their  works  properly  assessable  on  the 
burgh  of  Greenock,  and  even  if  in  the  ascertaining  that 
valuo  the  assessor  had  made  any  mUtake,  it  could  Btt 
now  be  corrected.     I  have,  however,  statisd  that  ia  my 
opinion  there  was  no  mistake ;  and  therefore  I  think 
that  the  Lord  Ordinary  was  tight  in  dismissing  tbe 
case,  and  in  finding  the  resps.  liable  to  expenses ;  so 
that  the  judgment  complained  of  ought  to  be  reverted. 
Lord  CuKUisFORD. — My  Lords,  the  qtiestioa  to  be 
determined  in  this  case  is,  whether  the  defts.,  as  trustees 
actmg  under  the  said  statute,  are  entitled  to  impose  oa 
or  levy  from  tbe  pits,  assessments  in  respect  of  any 
annual  duties  payable  to  the  pits,  nnder  feu  contracts 
with  the  proprietors  of  any  mills  or  other  buUdiagt 
erected  upon  any  of  the  falls  or  mill  sites  held  of  tbs 
pita,  upon  or  along  the  Shews  Water  aqoednot.    Betb 
the  Lord  Ordinary  and  the  judges  of  the  fint  divisioa 
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MB  t*  lun  oonridcnd  that  the  validity  of  the 
ant  depradeJ  upon  whether  the  $oUm  of  the  aqueduct, 
kf  BMU  of  which  the  water  for  which  the  annual 
daiia  weie  paid  (laaaed  to  the  mill*,  waa  iu  the  mill- 
•■Mn  or  io  the  water  oompaDjr.  It  may  perhaps  be 
CSenIt  to  cdleet  (nm  the  feu  contracts  whether  the 
Mil  ef  the  aqueduct  ia  granted  to  the  millowaers ;  but 
it  Mama  to  me  that  the  appa.  nuy  afford  to  oonoede 
tkit  poiot,  and  yet  aucoaaafully  contend  for  the  pro- 
priety of  the  aaaeasnunt  upon  the  company.  The 
oMiiet  for  the  leapa.  stated  the  qnestion  to  be,  whether 
the  miUownera  or  the  company  were  to  be  rated  in 
lopect  of  the  annual  duties  payable  under  tlie  fen  oon- 
tiMia;  If  tUareally  were  the  qasition,  the  decision  would 
aot  be  difieult  It  certainly  would  be  extraordinary  to 
liy  a  rate  upon  the  millownera  in  respect  of  an  annual 
ptymnt  wUek  it  not  a  benefit  to  them,  bnt  a  burden 
upon  their  lands.  The  millownera  are  not  asseaaable 
ianipeet  of  the  water  aupply,  though  a  quantity  of 
tka  supply  of  water  may  at  their  option  be  taken  as 
(U  means  of  aseortaining  the  aaseesable  value  of  their 
Mtapatioo.  Bat  Ihey  are  at  liberty  to  have  the  Talus- 
tin  made  according  to  the  yearly  rent  or  value.  In 
aiMier  mode  of  rating  could  the  annual  duties  whioh 
tlxy  pay  to  the  water  company  come  within  the  reach 
•f  Ik*  rat*.  Th*  wat*r  company  are  clearly  liable 
to  awssmeot  by  th*  Greenock  trustees  ;  and  the 
nmilile  snbjeet  upon  which  the  rata  is  to  be  laid  is 
•Wr  waterworks  generally  aceording  to  the  yearly 
nat  sod  value  under  the  Valuation  Act  In  nseei^ 
taiaing  the  yearly  rent  or  value,  are  the  annual  duties 
paU  t^  the  millers  to  enter  into  and  form  part  of  the 
nMation,  or  to  be  altogether  excluded?  In  other 
wrds,  are  the  company  overrated  to  the  extent  of 
tbae  annual  duties  7  This  qnestion  might,  and  pro- 
baWy  ought,  to  have  been  decided  in  another  form.  If 
the  water  company  considered  that  they  had  been  im- 
pnperiy  aaaesMd,  they  ought  to  have  appealed  to  the 
fvtces,  and  from  them  to  the  sheriff  or  his  substitute, 
"k""  judgment  or  decision  would  have  been  final  and 
««d«sive.  Bnt  pasaing  by  the  subject  of  the  jnrin- 
ixlita  altogether,  the  qoestiun  seems  to  be  reduced  to 
tW  rifflplest  point.  The  water  company  are  assess- 
*Ue  in  reapnt  of  their  waterworks  as  a  whole. 
The  aqueduct,  whether  the  lolum  of  it  is  in  the 
Mapany  or  in  the  millownera,  is  at  nil  «venta 
•partof  the  waterworks.  It  is  clear  that  the  water- 
wwkt  generally  must  b*  assessed  upon  the  yearly 
'»l«e  of  the  entire  subject.  The  annual  dnties  paid  by 
•*«  millers  for  the  water  supply  are  part  of  the  yearly 
"It  or  value.  Mo  person  is  rated  separately  in 
"■poet  of  them,  and  no  reason  exists  for  separating 
tk  aqnednet  from  the  rest  of  the  works  as  a  distinct 
•akjeetof  aasessment  altogether.  It  could  not,  for  the 
'•"•"OS  (Hven,  be  laid  upon  the  millownera,  and,  if  it 
*ae  not  impo»ed  upon  the  company,  they  would  not 
k  iisesied  according  to  the  entire  value  of  their  water- 
works. It  was  asserted  in  argument  that  if  the 
•mpsoy  wore  rated  for  the  increased  value  of  their 
Ptperty  arising  from  these  feu  duties,  the  ssme  sub- 
i«t  matter  would  be  twice  rated.  But  this  is  not  the 
"*>.  If  th*  millers  are  rated  according  to  the  amount 
ef  hone  power,  it  has  been  shown  that  the  water  duties 
wwdd  not  be  reached  by  such  an  asaessmmt ;  and 
«•<■  if  they  were  to  elect  to  have  their  mills  rated  in 
the  aame  manner  aa  other  property,  although  the  rate 
>pan  them  might  be  higher  in  consequence  of  the  in- 
<nsaed  vain*  of  their  mills  occasioned  by  the  water 
Mpfly,  the  duties  which  they  are  liable  to  pay  would 
■at  he  any  part  of  the  subject  of  this  asaessment,  but 
wevid  rather  be  a  rednclion  to  be  made  before  the  rate- 
aUe  value  caald  be  ascertained.  Upon  these  short 
P**nda  I  agrve  that  the  judgment  appealed  from 
0^^  to  be  reversed.  Judgment  rtvtrted. 


OOTTBT  OF  APPEAL  IK  OHAVCBBT. 

Bepoited  by  Taoiua  BaooxsajuiK,  Esq.,  Bairlster-at-Law. 

JiM*  30,  Jmfy  1,  and  Aug.  1,  1868. 

(Before  the  Lords  JosnoES.) 

The  ATTOBMET-GRitBRAt,  V.  Ths  Pobtbkbvb,  Ai^ 

DBRKEN    AHD    BUROESSIS     OF    AVOS     (otbsrwis* 

ABBBAVoic)  and  others. 

Mumcipttl  Corporaiioiu  Ad,  5^6  WiU.  4,e.  76 — 
CharUTi — CorponUe  properig  and  rigkU — Praeliee 
— Amatdment — Supplenualal  bUl—TnuU — Ad- 
vtru  elaimmtt— Partiti.  ' 

When  there  voj  no  title  to  tue  at  the  lime  oftkeJIMmf> 
ofa»  origimal  biU  or  mfarmation,  a  dteret  eoamsC 
is  founded  upon  a  right  of  luit  tuitequent^ 
acquired  and  brought  fonem-d  bg  euppUnentat 
Nit;  for  although  the  Chancerg  Amendment  Aet 
tnaUet  mattere  which  hate  oeeurrtd  iuietquenlfy  to 
the  filing  of  an  original  bill  to  be  introduoed  bf; 
wag  of  amnndmtmt,  it  doei  net  alter  the  lam  or 
praetioe  of  tie  court  to  otto  enable  a  pit.  in  that 
manner  to  eeek  relief  to  wUeh,  at  the  time  »he» 
hit  original  bill  wai  filed,  he  had  no  title  lehateeer. 
nere  mutt  be  a  right  of  not  tehen  the  not  it  com- 
menced, and  a  tu^lemenlai  bill  it  merelg  the  eon- 
linuanoe  of  a  luit  alreadg  iutlituttd,  and  not  (to- 
oaiHai«i«oen«a<  of  a  netp  on*. 

The  deflt.,  the  portreeoe,  ^.,  of  Abtravou,  vere  tt 
eorporation  from  time  immemorial,  and  that  tome 
wai  exempted  from  the  prooitiont  of  the  ifunicipat 
Corporatione  Act.  Bf  the  Aieravon  Harket  Act, 
1848,  the  portreeve,  4c.,  uiere  impowtred  to  con- 
tlruet  a  market,  miarbit.place,  ^.,  and  to  levg  antf 
receive  reuti  cmd  tollt,  which  \oere  to  be  applied,, 
firtt,  in  dtfraging  the  eoite  of  obtaining  the  Aet  f 
teeondlg,  in  making  and  mainlainiag  the  buiUiiu)e 
and  in  paging  off  borrowed  manege ;  and  thirdlg^ 
to  tuchobjecit  at  the  portreeve,  ^c,  ihould  think  fit. 
In  1 860,  pending  an  appUeation  fry  the  inhabitantt 
far  a  duirter  of  incorporation,  the  portreeve,  ^c, 
told  all  their  propertg  except  the  town-hall  and  the 
market,  ^.,  amttrutted  wider  the  above-tnenlionetf 
Act,  and  earig  in  1861,  afler  an  intimation 
that  the  Lord  Prteident  teould  recommend  the  Queen 
to  grant  the  charier,  theg  told  the  town-hall,  and 
agreed  to  let  the  rente  and  tollt  to  J.  J.forfijtg 
geari,  at  an  annual  rent  of  il.,  in  contidavtion  of' 
a  fine  of  6001. 

Onihe  \5lh  Uardi  1861,  the  original  information  wot 
filed,  praying  a  declaration  that  the  portreeve,  ^e.,. 
were  not  authorised  to  to  demite  or  leaee  the  rente 
and  tollt,  and  that  any  tuch  demite  or  leaie  would 
be  a  breach  of  truit,  and  praging  an  injunclio* 
accordinglg. 

On  the  ittd  Julg  1861  (Ae  nets  charier  wot  granted, 
which  enabled  the  neio  corporation  to  hold  Umdm 
over  and  above  any  real  eitate  to  which  the  eorpo- 
ration  might  then  be  entitled,  and  on  th» 
6th  Feb.  1862  the  information  wat  amended  btf 
mailing  the  mayor,  aldermen  arid  burget^ee 
under  the  new  Aarter  deflt.,  and  praying  a  de- 
claration that  the  market;  market-place,  fc,  ant 
the  landt  belonging  thereto,  and  all  riyhtt  to  levjf 
rente  and  toUi,  and  all  other  the  property  end 
rights  of  Iheporlreeve,  ^c,  had  become  vetted  in 
the  mayor,  ^c,  under  the  Mimical  Cori,oralion, 
Act,  4o. ;  that  the  portreeve,  4c.,  might  be  decreed 
to  delwer  up  potietrion  thereof,  and  that  inquiriet 
and  accountt  might  be  directed  to  ascertain  whut 
property  belonged  to  the  portreeve,  4c.,  at  the  date 
of  the  ««»  charter. 

The  portreere,  4^.,  iniitted  that  there  wat  no  trutt 
for  the  benefit  of  the  inhabitantt,  and  their  Lord- 
tUpt  having  come  to  the  condution  that  this  wat  to- 
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txcept   as  to   the  proptrtg  vatler  tie  Abtravon 

Market  Act  1848,t(<MU 

Seld,  thai  a  decrte  of  the  M.  R,  in  coit/ormiig  with 

the  prayer  of  the  amended  information  muit  be  dit- 

chterged,  aad  that  a  decree  should  be  made  affecting 

only  the  market,  market-Aouee,  rent  and  loUe,  in- 

aimuch    eu    tmth    reepect  to   them  the  Aberavon 

Market  Act    1848    had   created   a  puUie  truet 

uhieh    (A*     Attvmeji'(Jeneral    had  a   right   to 

enforce. 

Pa-eons  claiming  a  title  perdg  adverse  to  a  trust 

cannot  be  made  parties  to  a  suit  far  the  execution 

of  the  trust. 

It  u  not  the  province  of  a  aourt  of  ejttUn  to  declare 

tie  ^ed  of  an  Act  of  Parliament. 

This  wu   ea  appeal  by  the  defU.  the  pottreere, 

•Idcnneu,  and  borgMiM  of  Atod  (otberwioe  AbMavon), 

in  the  eouatj  of  Glamorgan,  againat  a  deerw  of  the 

Ht.  B.,  the  hearing  before  whom  ia  reported  at  8  L.  T. 

Kep.  S.  S.  fi94.    The  dcemnatancea  onder  which  the 

•pps.  faeeame  entitled  to  the  property  in  diepote  will 

be  found  follyatated  in  Sean  r.  The  Portreeve,  4«.  of 

Aeon  {otherwise  Aberaeon),  3  L.  T.  Bep.  N.  8.  347, 

and  firom  that  report,  together  with  the  report  of  the 

hearing  of  the  prmeiit  information  at  the  Rolls,  and 

the  jndgment  of  'lamer,  L.  J.  on  this  appeal,  the  facts 

will  so  folly  appear  that  it  is  nnneoeesary  now  to  state 


The  H.  R.  hariog  made  a  decree  in  conformity  with 
the  prayer  of  the  informfition  as  amended,  the  defta. 
the  portreeve^  aldermen  and  bnrgeaaes  now  appealed 
against  it.  Its  materinl  effect  is  stated  by  Turner,  LJ. 
below. 

BaggaUan,  Q.  C.  and  WHSam  Pearson  supported 
the  decree  on  behalf  of  the  informant,  the  appeal 
being  from  the  whole  decree.  They  contended 
that  the  portreere,  &&,  constitated  a  public  cor- 
poration, having  certain  property  and  rights  solely 
tor  the  benefit  of  the  inhabitants,  and  that  by  tlw 
charter  of  incorporation  granted  onder  the  Municipal 
Corporations  Act  iu  July  1861,  all  its  properly,  rights 
and  priTilegee  had  become  Tested  in  the  mayor,  alder- 
OMu  and  burgesses.  The  granting  of  that  charter, 
though  saksequent  to  the  original  information,  was 
properly  introduced  by  amendment ;  but,  at  all  oTenta, 
as  to  the  market  and  the  rents  and  tolls  under  the 
AberaTon  Market  Act  1848,  there  was  created  by 
that  Act  an  expnas  trust  before  the  institution  of  the 
suit.     Thry  referred  to 

15  &  16  Vict,  c  86,  sect.  53 ; 

The  Municipal  Corporations  Act,  5  &  6  Will.  4, 
e.76,n.  1,  6,  71,  92,  &&; 

The  Munioipal  Corporations   Amendment   Act, 
7  Will  4  &  I  Vict.  0.  78,  sect.  49  ; 

The  Attam^-Oeneral    v.  The  Corporation  <if 
Leiecsler,  9  Bear.  546;  and 

The  Attonteg-Oenerci  T.  Wilson,  9  Sim.  30; 
on  appeal  Cr.  &  Ph.  1. 
Setayn,  QC.,  Speed  and  Eteritt,  for  the  apps., 
argued  that  there  was  no  trust  affecting  the  property 
of  the  porlieeTe,&o.  If  the  charter  of  July  1861  created 
a  trust  at  all,  that  trust  was  not  in  existence  in  March 
1861,  when  the  original  information  was  filed,  and  the 
charter  creating  it  could  not  be  introduced,  either  by 
amendment  or  supplemental  bill.  The  Attomey- 
(jeoeral  must  stand  upon  such  rights  as  he  had  when 
the  suit  was  oommenced.  Upon  this  question  they 
referred  to 

Tonkin  T.  Lethbridge,  Coop.  43 ; 

Pitkimgton  t.  Wignatt,  S  Madd.  240; 

Pritchard  T.  Dr^,  1  Bun.  &  MyL  191. 
The  AlwraTon  Market  Act  1848  did  not  create  any 
tnut,  for  the  ^nrplas  rents  and  tolls  were  to  be  applied 
at  the  eole  discretion  of  the  apps.  This  court  would 
not  detaimine  the  effect  of  the  statutes,  nor  of  the 
charter  granted  ludsr  them,  and    if   the  informant 


desired  to  have  that  effect  dedarad,  hit  proper  c<na» 
was  to  go  to  a  court  of  law. 

The  Corporation  of  Anrndd  r.  Sobus,  4  Bear. 
325. 

Baggailag,  Q.C.  having  been  beard  in  reply,  judg- 
ment was  reserved  until  the  1st  Aug.,  wbaa 

Lord  Jnstioe  TunmitB  said:— This  i*  la  tppee) 
by  the  defis.  the  portreeve,  aldermen  and  bargain  «f 
Avon  (otherwise  Aberavon),  and  by  the  deft  GriCth 
Williami,  their  common  attorney,  from  a  decree  of  tbr 
M.  B.  made  on  the  bearing  of  the  causa,  by  which  Us 
Honour  declared  "  that  all  and  singular  the  estate^ 
money,  property  and  effects  of  or  belonging  to  the 
portreeve,  aldermen  and  burgesses  of  Avon  (otherwiie' 
AberavonX  in  their  corporate  capacity,  at  the  time  ef 
the  granting  of  the  charter  of  incorpontioB  in  the  il- 
formation  mentioned,  including  the  market,  maifctt. 
place,  pUce  for  hoWng  fsira,  slanghterfaoasss,  sadth* 
lands,  buildings,  premises  and  appurtenanoss  behMjiag 
thereto  in  the  information  mentioned,  and  the  right  t» 
levy  and  receive  the  stallagra,  rente  aad  tolls  leviable 
and  recoverable  under  the  Aberavon  Market  Aot,  have 
become  and  are  now  vested  in  the  defts.  the  mayoc, 
sldennen  and  bnrgeeaa  of  the  borough  of  Aberavon,  far 
the  purpoee  and  subject  to  the  provisions  of  the  Ham- 
cipal  Corporationa  Act,  and  the  several  Acts foramendiDg 
the  same ;  bnt  subject  neverthelees  to  any  aaengf^ 
charges,  or  incnmbranoee,  or  any  debts  or  oUigatieas 
of  the  said  portreeve,  aldermen  and  buigesHs  lawftlly 
affecting  the  said  premises,  or  any  of  then,  at  tlw 
time  when  the  said  premiaes  became  vested  in  the  siii 
msyor,  aldermen  and  burKCSsea.  And  it  is  ordered  that 
the  following  ioquiriea  be  made,  that  ia  to  say :  I.  Aa 
inquiry  what  the  estates,  moneys,  property  and  eSacts  of 
the  said  portreeve,  aldermen  and  burgeaaee  consisted  of  at 
the  time  of  the  granting  of  the  ssid  charter  of  inesr|«- 
rntion,  and  what  mortgages,  cliargee,  or  inoombtaneei, 
debts,  or  liabilities  then  affected  tba  same,  sad 
whether  any  and  what  proceedings  are  proper  to  be 
taken  with  a  view  to  the  recovery  of  the  ssme,  sad 
the  informant  EJwaid  Jouea  is  to  be  at  liberty  to 
serve  any  person  or  persons  now  in  possession  of  sny 
of  sich  estates,  moneys,  properties  aud  effecte,  with  a 
copy  of  this  decree,  who  are  to  be  at  liberty  to  eomt 
in  under  the  decree.  2  An  inquiry  whether  any,  and 
what  eetate,  moneys,  property,  or  effects  of  or  belonging 
to  the  ssid  portreeve,  sldermen  and  burgesass  OB  the 
16th  Jan.  1861  were  sold  or  otherwise  dispeasd  of 
between  that  date  and  the  date  of  the  charter,  and  under 
what  droumstancee  reepectively."  And  then  direstioos 
are  givsu  as  to  tba  costs.  The  borough  af  Avoa 
(otherwise  Aberavon)  is  an  ancient  borough,  and  the 
derts.,  the  portreeve,  aldermen  and  bnrgaeeea  of  the 
borough,  were  at  the  time  of  the  passing  of  the  Hini- 
eipal  Beform  Act,  5  &  6  WilL  4,  o.  76,  a  oorporate 
body  which  had  existed  from  time  immemoriaL  It 
was  one  of  the  many  like  corporatioos  scattered 
through  the  country  which  was  not  made  aubject  te 
the  proviaions  of  the  above-mentioned  Act.  Byan  Act 
of  Parliament  made  and  passed  In  the  1 1th  &  IStU 
of  the  Queen  (the  Aberavon  Maiket  Act  1848X  after 
reciting  that  there  was  no  ettabliahed  market-^aca  or 
place  for  holding  fairs  lor  the  aale  of  boraes  or  cattle 
or  other  lire  stock,  pr<vuiou8,  or  agricultural  pro- 
dnce  in  or  for  the  town  and  borough,  bnt  Ihst 
the  sale  was  carried  on  in  the  streets  aad  othd  is- 
convenient  plaoes,  and  that  the  Eul  of  Jeney 
had  agreed  to  convey  to  the  portreere,  sMsnaeo 
and  bnrgeeses  of  the  io«n  and  borough,  by  way  of 
free  gift,  certain  hereiliuraents  theieia  desciibed,  the 
site  whereof  was  coiireuient  for  tlie  erectioD  of  a 
market'  place  and  place  for  holding  faira  for  the  town 
and  borongh,  and  that  it  would  be  highly  adrantagcons 
to  the  inhabitants  and  the  neighbourhood  if  the  port- 
reere, aldermen  and  burge-wsa  were  empowered  to 
erect  a  market-plaoe  and  place  for  balding  fairs  on  the 


Digitized  by 


Googl( 


MAGISTRATES'  CASES. 


393 


CiuN.] 


AtTOBXET-GuNERAL   v.   PoltTIIBBVK,   &C.    OK   AvOil   AMD  OTHEBS. 


[Chan. 


lite,  nbject  to  certain  ngul.ttioiis,  povera  were  given 
to  tb«  portreeve,  aldermen  and  bnrgeues  to  couatrac: 
upon  tbe  landa  therein  deicribed  a  market-place  and 
place  for »  fair,  nith  all  aettaantj  buildings  and  worka 
for  llie  ule  of  the  commodities  as  therein  mentioned, 
and  alio  a  market-place  for  the  sale  of  cattle,  and 
might  enter  npon,  take  and  h»  such  of  tbe  lands  as 
slimild  be  necnsaij   for   that  purpose.      And   after 
vaiiou  provisions  aathorising  the  taking  of  stallages 
nats  and  tolls,  it  was  enacted,  b;  the  2 1st  section  of 
lis  Act,  that  all  "  the  moneys  arising  from  the  said 
■tallages,  rants  and  tolls,  should  be  applied,  fintly,  in 
pajuig    the    expenses    of    obtaining    that    Act   and 
iocideat  thereto  ;  secondly,  in  making  and  maintaining 
tbe  matket  or  fur,  and  works  connected  therewith,  and 
the  slangbterhonses  to  be  established  or  oonstmcted 
as  sforasaid,  and  in  paTmeot  of  tbe  interest  and  r«- 
paTment  of  tbe  prindpid  of  all  moneys  borrowed  on 
the  lecnritj  of  the  said  works,  stallages,  rents  and 
toUs^  and  that  the  residue  of  such  moneys  (if  any) 
ihonld  be  retained  by  the  said  portreeve,  aldermen  and 
Inugeasea,  and  be  applied  by  them  as  they  should  think 
fit."     After  tbe  passing  of  this  last- mentioned  Act, 
and  in  tbe  year  1853,  application  was  made  to  Her 
Majesty  in  oooncU,  by  some  of  the  inhabitants  of  the 
hmtogfa,  for  tbe  grant  of  a  charter  of  incorporation  for 
the  botongh  under  the  Municipal  Reform  Act,  in  pnr- 
•unee  of  the   powers  given   to  Her  Majesty  by  the 
Xitate  of  the  7  Will  4  &  1   Vict,  c  78,   s.  49 ; 
but  this  application  was  opposed   by  the  defti.,  the 
portnera,  aldermen  and  burgesses,  and  was  not  snccessfni. 
Sobseqoently,  and  in  the  year  1859,  a  further  application 
IS  made  oa  the  part  of  some  of  tbe  inhabitants  to  Her 
Hajasty  in  council  for  a  grant  of  »  charter  of  in- 
corporation.    This  application  was  again  opposed  by 
the  defta.,    the   portreeve,    aldermen    and   burgesses. 
Pending  this  application,  and  in  tbe  year  1860,  those 
lieftl,  sold   and  disposed  and  conveyed  away  all  their 
wtstes  and    property    except   the    town-hall  of  the 
borough  and    the  market-place   ucd    slangbterhonses 
wostrocted    under  the  Aberavon   Market  Act   1848. 
Oa    the   16th      Jan.     1861    a    communication   was 
made  from  the  Privy  Cooneil   that   the  Lord  Presi- 
ileot  had  deciJed  on  recommending  Her  Majesty  to 
rut  the  charter  of  incorporation    for  tbe   borough. 
After  this  comroonicalion,  and  in  the  month  of  Feb. 
I8CI,  the  defts.  tbe  portreeve,  aldermen  and  burgesses, 
•old  and  conveyed  away  tbe  tuwn-hall  of  the  borough, 
ud  they  also  came  to  an  agreement  with  John  Jones, 
•nother  of  tbe  defts.  to  this  information,  to  grant  him 
>  luae  of  the  stallages,  rents  and  tolls,  to  be  levied  or 
taken  nnder    tbe    Aberavon   Market   Act  1848,  for 
the  term  of  fifty  years  at  a  rent  of  bL  per  annum, 
<>  consideration  of  a  sum  of  6001.  to  be  paid  by  him  to 
them.    It  was  nader  these  circumstances  tbe  original  in- 
fonsstion  in  this  cause  was  filed  on  the  1 5th  March  1861, 
tatingto  the  aboTe  effect,  and  that  the  above-mentioned 
••lesand  the  agreement  to  grHnt  the  lease  to  the  defi.  J. 
Jones  had  been  made  by  tbe  portreove,  aldermen  and 
l>iiig(8ae»  nnder  the  apprehension  that  estates  vested 
is  them  would  by  the  charter  to  be  granted  be  taken 
o^t  of  their  control,  and  be  transferred  to  tbe  corporation 
to  be  created  under  tbe  charter,  and  in  effect  for  tbe 
p«rpo«  of  defeAting  snob  transfer,  and  further  stating 
■hat  "from  time  immemorial  nntil  the  sales  hereinafter 
iKottaned  the  aaid  corporation  were  seised  in  fee  of  a 
town-hall  and  appurtenances  within  the  said  town  and 
bxQagfa,  and  of  large  freehold  estates  situated  in  the 
PwiA  of  Aron  (otherwise  Aberavon),  and  in  the  parish 
of  Mieluielstone-aaper-Avon,  and  elsewhere  in  the  county 
^Olamoi^gan.  All  the  said  estates  were  held  upon  certain 
fosta  for  Ui«  benefit  of  the  said  town  and  borough  and 
^  borgenea  and  inhabitants  thereof."     Then  it  states 
that  a  draft  of  tbe  charter  bad  been  prepared, but  had  not 
^«a  yet  engroased.     And  then  it  is  submitted  that  tbe 
fopmd  leaae   or   demise  to   John  Jones   was    not 
[Mao.  Cas.— Voi_  II.] 


authorised  by  the  Aberavon  Market  Act,  or  the  statutes 
incorporated  therewith,  or  otherwise,  and  by  such  a 
lease  and  demise  the  stallages,  rents  and  tolls  leviable  and 
receivable  under  the  ActwUl  be  altogether  misapplied  and 
misappropriated    and   diverted   from  the   purpose   to 
which  by  the  Act  of  Parli<>ment   they  were   expressly 
made  applicable,  and  that  no  funds  existed  for  main- 
taming  tbe  market  and  fiiir  and  the  works  connected 
therewith  for  the  said  slaughterhouses  and  inhabitants 
of  the  said  town  and  boroui;li,  and    that    the   persona 
using  the  market  and  slaughterbonMS  wonid  be  greatly 
prejudiced   and   injured.      Therefore   the   information 
prayed  that  it  might  bo  declared  that  the  deft*,  the  port- 
reeve,  aldermen  and   bnrgesses    of    Avon  (otherwise 
Aberavon)  are  not  aaihoriaed  by   the  said  Aberavon 
Market  Act  1848,  or  tbe  Acta  incorporated  therewith, 
or  otherwise,  to  demise  or  lease  tbe  atallagaa,  rents 
and    tolls    leviable    and    receivable   nnder  the    said 
Acts,  or  any  of  them,  to  the  deft.  John  Jones  or  any 
other  person  or  persons  for  the  tenn  of  yearn  upon  the 
terms  hereinbefore  mentioned,  or  npon  any  other  similar 
terms  or  conditions,  and  that  any  such  demise  or  lease 
would  be  a  breach  of  the  trust  upon    which   the   said 
market  and  slaugbterbonaes  and   the  right   to    the 
stallages,  rents  and  tolls  leviable  in  resp«ol  ihemof,  are 
now  respectively  vested  in  the  said  portreeve,  aldermen 
and  bnrgesses ;"   and  therefore  praying  an  injunction 
to  restrain  the  defts.,   the   portreeve,   aldermen   and 
bnrgesses    of   Avon     (otherwise    Aberavon)    "  from 
making,  executing,   or  granting    to    the   deft.  John 
Jones,    or    any    other    person  or    persons,  any    de- 
mise or    leaae  of   the  sUllages,    rents  and   tolls,  or 
any  of  them,   leviable   or  receivable    in    reapeet    of 
the    said    market    or    slangbterhouses    under    the 
provisions  of   the   Aberavon   Market  Act    1848,  for 
the  term  of  years  and  npon  the  termi  and  conditions 
hereinbefore  mentioned,  nr  upon  any  simiUr  terms  or 
conditions,   and   from  applying  or   appropriating,  or 
causing  or  sanctioning  or  permitting  the  application  or 
appropriation  of,  the  said  stallages,  rents  and  tolls,  or 
any  of  them,  to  any  other  use  or  purposes  than  tha, 
purposes  in  the  said  Aberavon  Market  Act  1848  in 
that  behalf  mentioned  "     Immediately  after  th«  filing 
of  this  information,  and  on  the  16th  March  1661,  an 
ex  parte  injunction  was  granted  in  the  terms  of  the 
prayer.     The  deft.  John  Jones,  it  appears,  then  i  efused 
to  accept  the  lease,  and  in  con^eqllence  of  his  refusal 
the  lease  was,  notwithstanding  tlie  injunction,  granted 
to  the  deft.  Griffith  Williama,  the  couiiiion  attorney  of 
the  portreeve,  aldermen  and  burgesses.     Nu  payment,, 
however,  was  made  by  him  in  re~pect  of  the  lease,  and 
the  lease  granted  to  him  was  shortly  after  cancelled. 
In    April     1661     *    motion     w.is     made     on     the 
part  of  the   defts.  to  dissulve  tbe  injunction.     This 
motion    wss  supported    by    affidavits    denying    that 
the    estates    of    tbe    defts.    the     portrovr,    alder- 
men and  bnrgesses  were  ever  held  upon  trust  for  the 
benefit  of  the  town  and  tlie  burgessfs  and  inhabitants^ 
OS  alleged  by  tbe  information,  and  asserting  that  on 
the  contrary  they  were  the  ab-ulute  pr"perty  of  that 
corporation,  and  further  atating  that  llio  corporation 
was  largely  indebted  on  mnrtnage  and  otherwise,  and 
that  the  sales  bad  been  made  fur  tbe  payment  of  th« 
debts,  and  the  proceeds  applied  for  that  purpose,  and 
that  the  600L  proposed  to  be  raided  by  the  lease  was 
required  for  the  same  purpose.     It    further    appeared 
from  these  affidavits  that  the  lease  pioposeJ    to    be 
granted  contained  covenants  on  the  part  ol  the  lessee 
for  keeping   the  demised   preIni^tes   in   repair.     This 
motion  was  met  by  counter  affidavilx  asseriiog  acts  of 
ownership  on  the   part  of  the  inhaliitanls  over  the 
estates  of  the  corporation.     Ullimattly  the  motion  was 
ordered  to  stand  over  until  the  hearing  uf  the  canse. 
The  defts.  then  on  the  2.')rJ  May  1661    put  in  their 
answer   to  the  information,  wliiuli    was  to  ilie    same 
effect  as  tbe  affidavits  filed  ou  their  part  in  lupport  of  th« 
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motion  to  disaoWe  the  injanetioo.  At  this  point  of 
the  cut,  uid  on  tlie  Snd  July  1861,  the  n«w 
charter  was  granted  bj  which  Her  Hajestjr,  as  well 
hj  virtue  of  the  powers  and  authorities  rested  in  her 
by  rirtae  of  her  Bojal  prerogative,  as  by  virtae  of  the 
powers  and  anthorilies  giren  to  her  by  the  Act 
of  the  7  Will.  4  &  1  Vict.  o.  78,  incorporated  the 
inhabitants  of  the  borough  within  certain  limits 
mentioned  in  the  charter  by  the  title  of  the  Mayor, 
Aldermen  and  Burgesses  of  the  borongh  of  Aberaron, 
with  all  the  powers,  authorities,  ioimunities  and  priri- 
leges  of  the  boroughs  named  in  the  schedules  to 
the  Hunidpal  Reform  Act,  as  if  the  said  borongh  of 
Aberavon  bad  been  one  of  the  boroughs  included  in 
the  second  section  of  schedule  B.  to  the  said  Act 
annexed,  and  extended  to  the  said  inhabitants  of  the 
aaid  borongh  all  the  powers  and  provisions  of  the 
said  Act,  and  amongst  other  things  granted  snd 
declared  that  the  said  mayor,  aldermen  and  burgesses 
should  be  capable  to  take,  purchase  and  acquire  lands, 
tenements  and  hereditaments,  and  other  proriuona,  to 
the  Talne  of  lOOOL  a-year  within  the  aaid  borough 
orer  and  above  any  real  estate  which  the  corporation 
might  be  entitled  to.  The  information  was  then,  on 
the  6th  Feb.  1862,  amended  by  naming  as  defts.  the 
mayor,  aldermen  and  bugesMS  in  their  corporate 
character  under  the  new  charter,  and  stat  ng  amongst 
other  things  that :  "  The  said  portreere,  aldermen 
and  burgesses  still  remain  and  are  in  the  posses- 
sion of  the  said  market,  market-place,  place  for  holding 
fairs,  and  slaughterhouses,  and  the  buildings  and 
premises  belonging  thereto,  and  in  the  receipt 
of  the  sud  atalloges,  rents  and  tolls,  and  they 
claim  and  insist  that  they  are  now  entitled  to 
the  same,  notwithstanding  the  granting  of  the  said 
charter  of  incorporation  and  the  creation  of  the  said 
new  corporation.  The  defts.,  the  portreeve,  aldermen 
and  burgesses  of  Avon,  have,  or  ought  to  have,  in  their 
bands  Urge  auma  of  money  and  property  derived  by 
them  from  the  sales  of  the  said  estates  as  aforesnid, 
and  from  mortgages  created  by  them  thereon,  and  from 
the  rents  and  profits  of  the  aaid  estates,  and  the  said 
stallages,  rents,  or  tolls,  snd  it  would  so  appear  if 
accoants  were  taken  of  all  such  moneys  and  the 
application  thereof;"  and  by  making  the  following 
addition  to  the  prayer:  "That  it  may  be  declared 
that,  under  and  by  virtue  of  the  said  Municipal  Cor- 
porations Act,  and  the  several  Acts  for  amending  the 
same,  and  by  the  granting  of  the  said  charter  of  in- 
corporation and  the  creation  of  the  said  new  corpora- 
tion nnder  the  same,  or  otherwise  by  operation  of  law, 
all  and  singular  tbs  aaid  market,  market-place  for 
holding  lairs,  slanghterbonaes,  and  the  lands, 
buildings,  premises  and  appurtenances  belonging 
thereto,  or  connected  therewith,  and  the  right  to  levy 
and  receive  all  and  singular  the  stallages,  rents  and  tolls 
leviable  and  receivable  under  or  by  virtue  of  the  said 
Aberavon  Market  Act,  and  all  and  singular  oiber  the 
estates,  inaney:<,  property  and  effects  of  or  belonging  to 
the  aaid  portreeve,  aldermen  and  burgesses  of  Avon 
(otherwise  Aberavon)  in  their  corporate  capacity  at  the 
time  of  the  granting  of  the  said  charter  of  incorpora- 
tion, have  beciime  and  are  new  vested  in  the  (lefts. 
the  mayor,  aldermen  and  burgesses  of  the  borough  of 
Aberavon,  for  the  purpose  and  subject  to  the  provisions 
of  the  said  Municipal  Uorporationa  Act,  and  the  several 
Acts  for  amending  the  same,  but  subject,  nevertheless, 
to  any  mortgages,  charges,  or  incumbrances,  or  any 
debts  or  obligations  of  the  said  portreeve,  aldermen  and 
bnrgesses,  lawfully  affecting  the  said  premises  or  any 
part  thereof,  at  the  time  when  the  said  premises  vested 
in  the  said  mayor,  aldermen  and  bnrgeaaea,  and  that 
the  defts ,  the  said  portreeve,  aldermen  and  burgesses 
of  Avon  (otherwise  Aberavon)  may  be  decreed  to  deliver 
posaeasiou  and  pay  over  to  the  defts.  the  mayor,  alder- 
men and  bui:g«i8ei  of  the  borongh  of  Aberavon,  all  such 


premisea  as  aforesaid.    That  all  such  inqoiriea  tnay  be 
mads  and  acconnta  taken  as  shall  he  neceasar;  far 
ascertaining  what  moneys,  property  and  efiects  vti* 
in  the  bands  of  or  belonging  to  the  said  portnere, 
aldermen  and  burgesses  at  the  time  nf  the  granting  of 
the  said  charter  of  incorporation,  and  what  mortgiga, 
charges,  or  incumbrances,  debts  or  liabilities  then  affect- 
ing the  same."    The  defts.  the  portreeve,  aldermen 
and  burgesses,  and  the  deft.  Gri£Blh  Williams,  put  ii 
their   answer  to  the  amended  information,  by  which 
they  stated,  amongst  other  things,  that  their  debts  ani 
liabilities  still  amounted  to  1 1,U(K)<.  and  upwards,  and 
they  insisted  as  follows :  "  We  are  advised  and  hombly 
submit  and  insist,  that  the  charter  in  letters  patent  i 
the  2nd  July  1861,  in  the  said  amended  infocmatioa 
mentioned,  are  invalid  and  void,  and  that  there  it  not 
and  never  was  any  such   corporation   as  the  major, 
aldermen  and  burgeaises  of  the  borongh  of  Aberaroi. 
And  we  further  submit  and  inaist,  that  if  any  tack 
corporation  aa  the  mayor,  aldermen   and  burgesses  of 
the   borough   of  Aberavun   doea  exist,  they  hare  no 
estate,  right,  title,  or  interest  whatsoever  in  the  eststas 
and    hereditaments    of   these    defts.    the    poctieeve, 
aldermen    and  burgesses  of  Avon   (otherwise  Abif- 
avon)  or  any    of   them,   and  that  if   they  had  or 
claim    te    have    any    such    estate,    right,    title,  or 
interest  as  aforesaid  enforceable  in  equity,  they  ou^ 
to    have    been    parties    oomplunants     to    tlua   suit 
instead  of  being  defts.  thereto ;  and  we  humbly  submit 
and  insist,  that  this  suit  is  improperly  constituted  as  t» 
parties  and  otherwise,  and  that  the  informant  is  sot 
entitled  to  the  relief  prayed  by  the  said  amesded 
information,  or  to  any  relief  in  equity,  as  against  us  or 
either  of  us,  and  that   the  said  amended  informatioa 
ought  to  be  dismissed  with  costs."     Further  affidavits 
were  afterwards  made  both  on  the  part  of  the  infor- 
mant and  of  the  defts.     It  is  not,  I  think,  neoeaisiy  t» 
go  into  the  details  of  these  affidavits.     The  condotioiu, 
to  be  drawn  from  them  and  from  the  documenU  in 
proof  in  the  cause  seem  to  me  to  be  these :  that  the 
new  charter  was  accepted  by  the  inbabitania,  and  that 
the  sales  made  by  the  defts.  aa  above  mentioned  were 
made  with  a  view  to  prevent  the  property  falling  iate 
the  hands  of    the  corporation   oieated   by  the  nev 
charter,  but  that  on  the  other  band  there  is  no  founda- 
tion  for  the   allegation  in    the  information   of  the 
property  having  been  originallj'  subject  to  any  tnst  fa 
the  benefit  of    the  inhabiUnts.      This    latter  poiot 
seems    to    me    to    be    all-important     in    the   ca■^ 
for,   assuming    that  there   was  originally  do   tnst, 
I    cannot    (speaking    with     all     deference    to   the 
M.  B.)  at  all  see  my  way  to  the  declaration  contained 
in  this  decree,  and  the  inquiry  founded  opon  it    Ka- 
suming  that  there  was  originally  uo   trust,  there  iras 
not,  so  far  as  I  can  see,  at  the  time  of  the  filing  of  thi 
original  information,  any  right  or  title  in  the  Attomej- 
General  to  institute  a  suit  in  respect  of  any  property  of 
the  defts.  except    the    market-place    and   slaughter- 
houses.   The  right  to  introduce  into  the  seooad,  by 
way  of  amendment,  matters  which  bad  accrued  subse- 
quently to  the  filing  of  the  original,  bill  or  iofoimitioo, 
is,  as  I  apprehend,  a  right  which  is  given  merely  for 
the  purpose   of  saving  the  expense   of  proceedmgby 
supplemental  bill.     It  was  not,  aa  I  conceive,  intended 
to  alter,  nor,  as  I  think,  does  it  alter,  the  law  and 
practice  of  the  court  in  any  other  respect.     Mow,  I 
take  it  to  be  a  well-settled  rule  of    the  court,  (hat 
where  there  has  been  no  title  to  sue  at  the  time  <£  the 
filing  of  an  original  bill  or  informalisti,  a  decree  cannot 
be  founded  upon  a  right  of  suit  subseqamtly  acquired 
and    brought  forward   by   suppleiiirntal    bill.      Tht 
substratum  falling  the  supentruclure  falls  also;  and  1 
think  this  rule  must  apply  not  only  in  cases  when  the 
title  to  sue  in  respect  of  the  whole  matter  of  the  soil 

I  is  acquired  subsequently  to  the  6lin|{   of  the  original 
bill,  but  also  in  cases  where  the  title  to  aiu  in  n^eol 
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«{  any  part  of  ibe  matter  of  the  suit  is  so  acquired ; 

for  tli<  principle  would  seem  to  be  this,  that  there 

matt  be  a  right  of  suit  when  the  suit  is  commenced, 

and  a  anpplemeatal  bill  is  not  the  commencement  bat 

tli«  contlnaance  of  the  auit.     If,  therefore,  the  case 

rested  npon  this  ground  alone,  I  should  think  that  the 

<lFcliiritlon  contained  in  this  decree,  and  the  inquiry 

foauded  npon  it,  could  not  be  maintained ;  but,  anp- 

posiDg  this  difficulty  could  be  got  over,  there  is  still 

tliia  farther  difficult  in  the  case.    The  right  of  the 

^ttomey-Geoeral  in  this  court  can  go  no  further  than 

to  bars  the  trust  executed,  if  there  be  a  trust ;  but  the 

«lu!ti  of  the  apps.  is  adverse  to  the  trust,  and  I  do  not 

thiok  that  persons  claiming  a  title  purely  adrerae  to  a 

trint  can  be  made  parties  to  a  suit  for  the  execution 

of  a  trust.    The  ease  of  Talbot  v.   Lord  Radnor,  3 

v.  £  K.  252,  is  the  only  case  of  which  I  am  aware 

at  all  bearing  upon  this  point ;  and  that  case  has  been 

eoastantly  disapprored  and  never    folio  (red.      This  is 

Dot,  it  is  to  be  observed,  the  case  of  following  trust 

property,  but  it  is  an  attempt  to  fix  upon  property  a 

tmit  to  which  it  has  never  been  subject.      There  is 

besides  a  further  objection  to  the  declaration  contained 

is  this  decree,  that  the  case  made  by  the  information 

mts  npon  the  operation  of  the  Act  of  Will.  4  and  the 

Act  of  1  Vict.  c.  78.     Either  that  Act  gives  the 

corporation  created  by  the  new  charter  a  title  to  the 

property,  orltdoes  not  If  it  does  not,  there  is  no  fonnda- 

tinn  for  the  information ;  if  it  does,  no  declaration  of 

this  court  is  needed  to  give  effect  toit.  It  is  not,  as  I  con- 

ceire,  the  province  of  a  court  of  equity  to  declare  the  effect 

«r  an  Act  of  Parliament.     For  these  reasons  my  opinion 

is  that  this  decree  cannot  be  maintained;   but  I  do 

not   think  that   the  case  made  by  the  information 

wholly  fails.       The  case  made    by   the  information 

as  to  the   market-place,  market  and  slanghterhonses, 

is.  I  think,  well  founded.    The  Market  Act  seems  to 

He  10  create  a  public  trust,  which  the  Attorney-General 

had  sod  has  a  right  to  enforce.     Whether  the  defts. 

*e^e  entitled  to  grant  any  lease  of  this  property  it  is 

not  necessary  for  us  to  decide,  but  assuming  that  they 

»»re  so    entitled,  they   were    not,    I    think,  entitled 

to  demise    the  property     at   diminished   rents    upon 

psrnient    of    fines,    the    rents    being    devoted    to 

the  maintenance   of  the  property.      In    the    result, 

therefore,    my    opinion    is    that    this    decree  should 

ie  reversed    and    a    decree  made     restraining    the 

i<fts.  from  granting  any  leases  of  this  property  upon 

pjrroent  of  fines,  and  to  dismiss  the  rest  of  the  infor- 

Bf-ma  without  prejudice  to  any  other  proceedings,  and 

*ithoat  costs ;   and  of  coarse  there  will  be  no  costs  of 

th;  <ppe«l. 

Lnrd  Justice  Kniout  Brucb. — Had  my  learned 
bmiher  been  disposed  to  dismiss  the  whole  of  the  infor- 
njti<m  without  costs  and  withont  prejudice  to 
anuMer  suit,  I  believe  that  I  should  have  concurred. 
He  bos  taken  a  view  to  a  certain  extent  different  to 
^  lie,  but  I  do  not  think  it  is  incumbent  upon  me  to 
ci«nt  from  that  view  j  therefore  I  agree  to  the  decree 
>Bicb  he  proposes. 

Siiliciiors  for  the  informants,   Loflui  and  Tmmg, 
s;viii»  for  Cuthbertton,  of  Neath,  Glamorganshire. 
■S.ilicitors  for  the  defts.,  Uowland  and  Bacon. 


A3CHES  COTTBT  OF  CAlTTERBXmy. 

Kcported  by  Dr.  Swadut,  of  Doctors' .commons. 

Jirfjf  1,  2  and  24,  1863. 

{Before  the  Right  Hon.  Stkphen  Lxjsuuioton,  Dean.) 

Hie  Office  of  the  Judge  promoted  by  Bcrdeb  v, 

O'Nkili. 

('limnal  proeeedmg$ — Adnuuib'dily  of  evUtnee — 

ATiunter  »/  «>Unet$es — CotU. 
Tit  ieft.,  M  criminal  proceedini/t  in  an  eccktioitietU 


court,  ii  not  an  admittibU  viitneu,  even  viih  content 
of  all  parties.     In  a  proceeding  wider  the  C&urdk 
Ditafiine  Act,  the  Eceletiatlieal  Court  will  act  on 
tie  rtilei  of  evidence  vhich  obtain  at  common  law. 
The  conduct  of  the  deft.,  after  the  charge  against 
him  it  made  knoion  to  him,  mag  be  tuch  as  to  oblige 
a  bishop  to  carry  Vie  suit  through.    In  tuch  a  eaie, 
if  there  it  no  evidence  on   which  the  court  can 
convict,  it  mag  diamitt  the  dffi.,  but  without  con- 
demning tht  promoter  in  costs. 
In  this  case  the  office  of  the  judge  was  promoted, 
under  letters  of  request  from  the  Bishop  of  Ely,  by 
John  Bnrder,  against  the  Rev.  J.  O'Neill,  clerk,  vicar 
of  Luton,  in  the  county  of  Bedford,  diocese  of  Ely  and 
province  of  Canterbury,   more  especially  for  having 
committed  the  crime  of  fornication,  lewdness,  or  in- 
continence, contrary  to  the  statntes,   the  constitutions 
and  laws  ecclesiastical  of  the  realm. 

The  6th  article  charged  "  that  the  Rev.  J.  O'Neill, 
on  the  19th  Aug.  1861,  being  at  the  time  a  curate  of 
Blandford  Forum,  Dorsetshire,  directed  Margaret  Ellen 
Strickland,  a  girl  aged  sixteen,  and  a  pupil  teacher  at  the 
national  school  of  Blandford  Forum,  whom  he  met 
going  thereto,  to  call  at  his  house  at  Blandford  Forum 
at  about  seven  o'clock  the  same  evening,  in  order  to 
obtain  some  needlework,  which  he  stated  he  wished 
her  to  do  for  him  ;  that  Margaret  Ellen  Strickland,  at 
the  hour  mentioned  by  the  Rev.  J.  O'Neill,  went  to  the 
said  house,  anO,  at  his  request,  proceeded  up  stairs  ; 
that,  in  a  certain  closet  or  landing  on  the  top  of  the 
stairs,  the  Kev.  J.  0  Neill  did  then  and  there  conduct 
ard  demean  himself  in  an  indecent  manner  to  Margaret 
Ellen  Strickland,  by  pntting  his  arm  round  her  waist 
and  kissing  her,  and  that  he  afterwards  farced  or 
threw  her  down  on  the  floor,  exposed  Iiis  person,  and 
with  force  did  have,  or  attempted  to  have,  a  carnal 
knowledge  of,  and  criminal  connection  with,  the  said 
Margaret  Ellen  Strickland ;  that  she  became  insensible, 
and  for  many  days  suffered  great  pain  ;  that  before 
leaving  the  house  the  said  Rev.  J.  O'Neill  enjoined  her 
to  be  sure  not  to  tell  any  one  of  his  conduct  towards 
her." 

The  Queen' t  Advocate  (Sir  R.  J.  Phillimore),  Dr. 
MiddUlon  and  Field  for  the  promoter. 

Cottier,  Q.C.,  Dr.  Deane,  Q.C.  and  Pritchard  for 
the  deft. 

This  case  is  reported  chiefly  for  three  points  noticed 
in  the  judgment  :  first,  the  inadmissibility  of  the 
evidence  of  the  deft.,  even  with  consent  of  all  parties, 
in  a  criminal  proceeding  in  the  Ecclesiastical  Court  ; 
secondly,  that  in  proceedings  under  the  Churcli 
Discipline  Act,  the  Ecclesiastical  Court  will  follow  the 
rules  of  evidence  which  obtain  at  common  laW  i 
thirdly,  that  thongh  there  may  be  no  evidence  before 
the  conrt  on  whi(£  it  can  convict,  the  conduct  of  the 
deft.,  subsequent  to  his  knowledge  of  the  charge  made 
against  him,  may  be  such  as  to  oblige  a  bishop  to  carry 
the  suit  through ;  and  in  the  present  cose  the  court 
dismissed  the  deft.,  but  made  no  order  as  to  costs. 

Julg  24. — Dr.  Lushinotos. — Before  I  enter  on 
the  facts  of  this  ease,  I  wish  to  state  briefly  why  I 
refused  to  allow  Mr.  O'Neill  to  be  examined  as  a  wit- 
ness. Before  the  passing  of  the  14  &  15  Vict.  c.  99, 
it  was  agreed  on  all  sides  that  in  a  prosecution  of  this 
description  the  deft,  could  not  be  examined,  and  such 
was  the  invariable  practice  of  the  Ecclesiastical  Courts ; 
the  question  therefore  depends  on  the  conitruction  to 
be  given  to  the  statute  which  I  have  mentioned.  The 
2nd  section  is  in  these  words :  ''  On  the  trial  of  any 
issue  joined  or  of  any  matter  or  question,  or  on  any  in- 
quiry arising  in  any  snit,  action,  or  other  proceeding  in 
any  court  of  justice,  or  before  any  person  having  by  law 
or  by  consent  of  parties  authority  to  hear,  receive  and 
examine  evidence,  the  parties  thereto  and  the  persons 
on  whose  behalf  any  such  snit,  action,  or  other  pro- 
ceeding may  be  brought  or  defended  shall,  except  a* 
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hereinafter  excepted,  be  eeinpwent  ind  oompellable  to 
give  evidence  either  vtVavcM Orb;  deposition,  according 
to  tlie  practice  of  the  court,  Mbebalf  of  either  or  any 
of  the  parties  to  the  said  aoit,  action,  or  other  pro- 
ceeding."   Asanming,  for  the  moment  only,  that  the 
general  terma  used  in  the  2nd  section  vrould  apply  to 
the  preaent  case,  and  operate  to  make  the   evidence  of 
Mr.  O'Neill  admissible,  what  is  the  effect  of  the  3rd 
section  ?     "  But  oolhing  herein  contained  aball  render 
any  person,  who  in  any  criminal  proceeding  is  charged 
with    the  commission    of    any   indictable   offence  or 
any    offence     punishable     on     summary     conviction, 
competent    or    compellable    to     give    evidence    for 
or   against  himself    or    herself,  or  shall  render  any 
person  compellable  to  answer  any  question  tending  to 
criminate  himself  or  herself,  or  shall  in  any  criminal 
proceeding  render  any  husband   competent   or  com- 
pellable to  give  evidence  for  or  against  his  wife,  or  any 
wife  competent  or  compellable  to  give  evidence  for  or 
against  her  husband."     Looking  at  the  pleadings  and 
evidence,  I  incline  to  the  opinion  that  the  offence  is  in- 
dictable and  punishable  on  summary  conviction.  If  I  am 
right  in  the  opinion,  then  it  would  fallow  that  I  also  did 
right  in  rejecting  the  application  to  examine  Mr.  O'Neill ; 
for,  according  to  the  words  of  the  3rd  section,  he  would 
not  be  a  competent  witness,  and  if  not  competent,  no 
consent,  no  waiver  of  objection,  could  make  him  so. 
But  supposing  I  am  in  error  in  taking  this  view  of  the 
•sclion  containing  the  exception,  I  fall  back  on  the 
words  of  the  2nd  section  itself,  and  on  the  eonstmction 
of  that  section  I  come  to  the  conclusion  that  it  does 
not  operate  to  render  Mr.  O'Neill  or  any  other  person 
in  bis  position  a  competent  witness,  and  I  adhere  to 
this  construction  on  the  principle  and  authority  of  the 
case  of  Hawiuu  T.  Qatkercole,   24  L.  J.  333,  Cli. 
Nov  let  mo  for  a  moment  oonaider  the  consequences 
of  holding  Mr.  O'Neill  to  be  •  competent  witness.    3y 
the  section  referred  to,  if  a  competent  witness,  he  would 
also  be   compellable   to  give  evidence,   the  effect  of 
which  would  be,  that  in  a  case  resembling  the  present, 
where  character  and  pecuniary  prospects  are  at  stake, 
where   practically   the   issue   is  whether  the  accused 
should  be  disgraced  and  ruined,  the  accused  might  be 
eompolsorily  put  upon  his  oath  and  might  be  compelled  to 
take  his  choice  between  perjury  or  ruin.    I  cannot  oon- 
oeive  that  any  proceeding  could  take  place  more  utterly 
repugnant   to   the  principles   and  practice  of    British 
law.     But  this   is  not  all ;  the  effect  of  holding  Mr. 
O'Neill  to  be  a  competent  witness,  and  consequently 
compellable   to   give  evidence,  would  bo    to    repeal 
the  statute  13    Car.  2,  e.  12,    the   4lh  section    of 
which    enacts,    "that   it   shall    not  b«    lawful    for 
any    archbishop,    bishop,    vicar-general,    cbanoellor, 
comm'issary,    &0.,    to  tender    or    administer   to  any 
person    whatsoever     the     oath     usually    called    the 
uatb    ex   q^cio,    or    any  other    oath    whereby  such 
person  to  whom  the  same  is  tendered  or  administered 
may  be  charged,  or  compelled  to  confess,  or  accuse,  or 
to  purge  him   or  herself  of  any  criminal  matter  or 
thing  whereby  ho,  or  she  may  be  liable  to  any  censure 
or    punishment"       I     do     not    think     that     this 
statute  is  repealed.     One  more  consideration :  look  at 
the  exception  in  the  3rd  section,  and  see  the  utter 
discrepancy  which  would  arise  in  principle  if    such 
evidence  could  be  given.    A  man  is  protected  from 
giving  evidence  against  himself  in  all  petty  offences 
ODgoisable  by  a  magistrate,  however  small  the  penalty 
or   slight  the  pnnishment   on  conviction ;   but,  if  I 
am  mistaken,  a  clergyman  of  the  Church  of  England 
wonld  not  be  exempted  where  the  penalty  might  be 
disgrace  and  the  loss  of  valuable  preferment     It  is  true 
that  inch  an  anomaly  might  exist ;   but  I  am  sure 
that,  if   legal   principles  wonld   permit,  it   is  sncb 
an  anomaly  as  every  conrt  wonld  be  most  aoziooa  to 
avoid.    I   am  of  opinion,  that  even  if  the  words  of 
the  2ad  section  eoold  bo  so  constroed  as  to  render 


such   evidence  admissible,  still    the   expressions  in 
general,  and  not  specific ;  therefore  I  again  say,  apoa 
the  principles  laid  down  »ith  admirable  detrona  ia 
Hawkins  v.    Gathereok,  and   for  the  other  reuoiu 
stated,  I  adhere  to  my  original  mliug  againi>t  the  r»- 
ception  of  such  evidence,  (a)    It  is  important  to  ttate 
clearly  another  principle  as  to  rules  of  evideeoe  which 
will  govern  my  judgment  in  deciding  the  case.     It  is  a 
proceeding  in  an  eccleaiastical  court  under  the  Chucli 
Discipline  Act,  3  &  4  Vict,  c  86.     In  former  tinin 
the  Ecclesiastical  Conrt   required,  under  aome  mwii- 
fication,   the  evidence  of    two  witnesses  in  order  to 
prove  any  alleged  fact  or   offence,  and  to  this  role 
Sir  Herbert  Jenner  adhered  to  the  last  In  EooM  v. 
Evaai,  1  Rob.   165,   be  refused  to   pronounce   thit 
adultery  had  been  proved  by  one  witness,  though  tlii 
husband   had  recovered   damages  to   the  amount  of 
bOOL     As  judge  of  the  Consistory  Court  of  L«ndon, 
it  was  my  duty  to  follow  that  decision  of  the  Archu 
Court,  and  I  did  so,  though  most  reluctantly.    But  I 
am  of  opinion   that   the   rule  requiring  the  evideou 
of   two   witnesses,  modified   by  what  was   very  ob- 
scurely called  oorruborating  evidence,  is  not  applicalile 
to  proceedings  under  the  Clergy  Discipline  Act ;  ud  1 
think  so  for  divers  reasons :  first,  because  evidence  is 
now  Uken  orally,  under  17   &  18  'Vict  c  47,  and, 
according  to  the  rules  of  common  law  ;  and,  aeconiUy, 
because  I  think  that  mles  of  evidence  are  subject  u> 
modification  by  courts  of  law.    Lord  Kllenbjrougb,  on 
a  former  occasion,  and  somewhat  ooutemporanetnily, 
refused  to  consider  eases  reported  in  Siderfin  &  Keble, 
and  said  :  "  We   do  not  sit  here  to  take  oar  mlei  of 
evidence  from  those  ancient  authorities.     My  inles- 
tion  is,  to  the  best  of  my  ability,  to  abide  by  the  mles 
and  practice  of  the  courts  of  common  law,  in  the  con- 
sideration of  the  evidence  given  in  this  case."    1  haire 
now  to  consider  what  is  the  charge  preferred  agauut 
Mr.  O'Neill  in  these  articles.    That  charge  is  pleaded 
in  the  6th  article,  that  Mr.  O'Neill  by  force  had,  or 
attempted   to  have,   sexual   intercourse  with  the  girl 
Hargu^  Strickland.     So  far  as  this  article  charge* 
a  rape,  (i)   I  am   in   doubt  whether  I    can  proceed 
upon  such  a  charge  till  a  conviction  at  common  law 
has    been    obtained.      This  objection   baa  nut  been 
taken,    bat  I  cannot    altogether    pass    it    over  ui 
silence,  though  to  discuss  it  at  length  would  reqoiis 
the  expenditure  of  much  Ume.    I    have  very   great 
difficulty  in  trying  the  case  at  all,   except  upon  the 
presumption  that  Margaret  Strickland  was  a  oanseotiDg 
party,  and  therefore   that  she  must  be  considered  an 
accomplice.    A  single  witness  she  certainly  is  ss  to 
the  principal  fact,  and  the  roles  of  evidence  ss  lo 
Rich  a  state  of  things  most  be  borne  in  mind  ;  it  'is  not 
denied  tliat  there  most  be  oonoborative  evidence.     What 
is  corroborative  evidence  1  fully  discmised  iu  the  case  of 
.Simmons  v.  Simmotu,  5  N.  C.  342,  and    to  ihe  prin- 
ciples I  then  adopUd  I  adhere.     [The  learned  Judge 
then  discussed    the  evidence    of  Margaret  Striddand 
and    the     other    witnesses,    and    then    conUnued:] 
I  now  come  to  the  last,  and  perhaps   the  most  impor- 
tant head  for  the  determination  of  the  conrt,  I  mean 
the  conduct  of  Mr.  O'Neill  hunself  when  be  was  ma^e 
cognisant  of  the  charge  preferred  against   him.     Now 
this  inquiry  opens  up  a  qnestion  of  some  difficulty. 
What,  in  legal  acceptation   of  the  term,  is  evidence 
corroboratory  of   the  testimony  of  Margaret  Strick- 
land ?    There  can  be  no  doubt  that  a  confession  of 
the  party  accused  is  evidence  against  him,  and  also 
the  conduct  of  a  party  accused  is  a  material  incident 
in  the  investigation  of  his  guilt  or  innooenoe.     Let  m 
consider  what  has  been  done  by  Mr.    O'Neill  on  tins 
occasion.    There  were  acts  dons  by  him,    and  there  is 

(a)  See  Uou  v.  C ,  «  L,  T.  Bep.  K.  S.  WML 

(6)  See  DurgofM  v.  Fnt,  »  Ha(B^  466;  Bmrdtr  v. 

3  Curt  822;  Dtmtf  Jtntfy. ,  3  Koo.  P.  C.  339;  and 

Soger's  £ccL  Law,  Sid  edit  786  (note). 
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hil  MrwpoadeDee.     The  6nt  act  is  bis  visit  to  Mr. 
Sirickknil's  si  twelve  o'clock  at  nigbt     Xow,  divested 
«f  the  evidence  of  Striclcland,  the  fatlier,  which  the 
court  has  dLicarded,  this  act,  however  impradent — and 
it  was  most  impraper — is  not  corroborativs  evidence, 
either  of  the  charge  preferred,  nor  is  it  an  admission 
ef  guilt.    The  next  act  is  of  still  more  importance  in 
the  case.      It  appeals  that   an   action   was  brought 
against  Hr.  0  Keill  either  for  seduction  or  some  other 
effenee  of  that  kind,  founded  upon  the  transaction  dis- 
tloeed  in  the  present  case,  and  that  when  the  case 
came  on  for  trial  at  the  last  assizes  held   for  the 
eoontj  of  Dorset,  Mr.  O'Keill  consented   to  a  com- 
promise on  the  following  terms :  That  he  should  pay 
lOOti  for  the  benefit  of  the  girl  and  60^  for  costs,  and 
this  pajrment  was  made  b;  Mr.  O'Neill  under  protesta- 
tion  of   innocence  of  any  charge  against  him  (a). 
The    snggi;stian    for    this   compromise    came    from 
the   solicitor     of    Margaret    Strickland.      Now,    the 
^Dsatioo  is,  whether  such  a  transaction  ia  consistent 
«ith     innocence.      Certainly,     sucb     a     compromise 
prima  /aeie   raises  a  very  strong  suspidon    against 
the  innocence  of   a  man   in  Mr.   O'Neill's  position ; 
the  very    foot  of  such    a  compromise  most    neces- 
sarily be  injurious  to  his  character  as  a  clergyman, 
for  of  course  all  would  contend  that  no  man  would 
submit  to  a  pecuniary    sacrifice,  to  a  certain  extent 
necessarily  based  on   an   as^iomption  of  guilt,  unless 
gailt  really  existed.    I  am  very  sensible  of  the  strength 
«f  this  argument,  but  still  tlie  matter  may  be  looked  at 
ui  another  point  of  view.     It  may  be  considered  as  a 
total  want   of  judgment  in  Mr.  O'Neill,  bat  still  he 
might  have  been  induced  to  adopt   that  coarse  by 
motives  perfectly  consistent  with  innocence.    It  might 
well  be  that,  considering,  whatever  might  be  the  result 
«f  the   trial,    that,  to   a  clergyman  whose   character 
was  hitherto  anassailed,  the  pnblic  exposure  would  be 
iofinitely   painful   to   himself  and   distressing   to  his 
bmily  and  all  his  friends — it  might  be  that,  to  avoid 
soch  consequences,  he  submitted  to  the  compromise  and 
&e  pecuniary  loss ;   even  if  that  be  so,  there  was  a 
gnat  want  of  moral  conrage,    there  waa  a  great  error 
of  judgment.     We  know  from  experience  that  there 
hare  bno  many  who,  from  the  want  of  that  inestimable 
qasKty  of  mind,  have  yielded  to  the  imputation  of  acts 
when  there    was  not    the   slightest   ground  for  the 
aceusation.      Such  instances    are   not   of  very  rare 
oceorKuce,  and  certwnly  a  want  of  moral  oourage,  if 
mch  were   the  case,  conTeys  no  imputation  of  guilt, 
fiaring  csrefally  reflected  upon  this  transaction,  and 
considered  to    the   best  of   my  ability  the  deduction 
that  ooghl  to  be  drawn  from  it,  I  have  come  to  this 
cradnaiaD,    Uiat  I  cannot   deem  it  to  be,  however 
mspicioos,  either  an  admission  of  the  charge  preferred, 
or  a  oonfeosi&n   of  guilt.     I  abstain  from  commenting 
npoQ  tba   letters.     I  fully  admit  that  these  letters 
shew  that  Mr.  O'Neill  has  not  met  the  charges  pre- 
ferred against  him  in  the  manner  and  with  the  feeling 
<W  a  clergy  man  of  the  Church  of  England  ought  to 
hare  met  tbem.     I  am  very  free  to  own  that  he  has 
raised  aospicions  against  himself  by  all  that  he  has  done 
•nd  written  since  be  was  apprised  of  the  accusation 
mide   against    him    by   Margaret  Strickland ;  but  I 
ooaot  find,  in  any  part  of  this  correspondence,  any 
admission  of  guilt,  or  any  confession  that  the  charge 
ynfani  was  founded  in  Irnth.     I  am  of  opinion  that 


the  evidence  of  Margaret  Strickland  isinsnfficient  to  proT» 
the  facts  to  which  she  has  deposed,  and  that  there  is  no 
adequate  confirmation  of  her  testimony,  either  by  the 
month  of  witnesses  or  from  the  letters  of  Mr.  O'Neill: 
there  is  no  proof  of  the  corpuM  delicti.  I  must  pro- 
nounce that  the  promoter  has  failed  in  proof  of  the 
articles,  and  in  all  ordinary  cases  I  shonld  feel  it  my 
duly  to  accompany  such  a  decree  with  condemnation 
in  cost) ;  but  1  am  of  opiuioa  that  the  conduct  of  Hr. 
O'Neill  himself  requires  me  to  make  an  exception  to 
this  rule.  I  refer  more  especially  to  the  letters,  and 
to  that  letter  he  addressed  to  the  bishop,  and  I  think 
it  was  under  the  circumstances  the  bonnden  duty  of 
the  bishop  to  proceed.  I  dismiss  Mr.  O'Neill,  bnt  I 
do  not  give  costs. 

Sliepherd  and  SkipwitA,  proctors  for  promoter. 

Pritchard  and  Soai,  for  deft 


(«)  .Vo(&— The  memorandum  of  agreement  was  as  fol- 
!cnn:  "airUUand  v.  O'Jfaa,  Becord  withdrawn.  No 
tarOur  proceedings  of  any  kind  to  be  taken  by  or  on 
^Kbalf  of  the  pit.  or  any  gn&rdian  or  next  friend  of  pit ; 
Ur.  Jofaju  having  power  to  undertake  for  imch  guardian 
or  next  friend.  DetL  to  pay  lOOi  Lord  a  G.  O.  and  Mr. 
Jobma  for  pit. ;  60L  for  coata  to  Hr.  Johns,  it  being 
eipreasly  imderetood  that  doft  makes  the  payment,  pro- 
wiisghJa  Innocence  of  the  charge  mode  agolniit  him, 
solely  to  avoid  iwin  and  annoyaaoe  to  himself  and  scandal 
k>  tl»  Chnicls  which  might  result  from  the  trial  of  sucb  an 
aeUa" 


IrelanH.  («) 

— — ». — 


COtTBT  OS*  COlKHOir  BEKCH. 

Reported  by  J.  Field  Joil-sstox,  Esq.,  Barri«ter-at-Law. 

Saturday,  Jan.  17, 1663. 

CoTNE  V.  Brady. 

CrutUg  to  ammaU—Con$lruetio»  <tfth»  13 1|'  13  Viet. 

e.  92 — Judicial  rtsptctfor  Englith  dtcitiotu. 
Tht  penakia  impo$ed  by  tht  3rd  seefion  of  tht  12  fr 
13  Viet.  c.  93,  on  ptriotu  attitting  at  a  cockfight, 
an  ralricted  to  combatt  of  that  character  conducted 
in  a  place  particularly  k^t  for  thit  purpote. 
This  was  a  case  stated  by  the  justices  of  the  peace 
for  the  county  of  Dublin,  assembled  at  Tallagbt,  for  the 
opinion  of  the  court,  pursuant  to  20  &  21  Vict.  o.  43, 
B.  2.  A  summons  in  writing  having  been  preferred  by 
Thomas  F.  Brady,  secretary  to  the  Society  for  the  Pre- 
vention of  Cruelty  to  Animals,  and  John  Harvey,  • 
head  constable,  under  sects.  2  and  3  of  12  &  13  Viet, 
c  92,  John  Coyne  was  on  the  3rd  June  1861  convicted 
by  the  said  justices  assembled  at  Tollaght,  of  having 
been  nolawfully  engaged  in  cockfightiog  on  the  morning 
of  the  ISih  May  1861,  upon  the  lands  of  Glaasamncky 
and  Kiltipper,  contrary  to  the  provisions  of  the  12  & 
13  Vict,  c  92.  The  fact  of  the  cockfight  was  proved 
to  the  satisfaction  of  the  nugistrates,  and  it  was 
further  proved  that  John  Coyne  was  seen  to  win  and 
lose  money  in  betting,  but  there  was  no  evidence  of  bis 
having  bandied  the  birds.  Within  three  days  John 
Coyne  applied  in  writing  under  20  &  21  Vict.  c.  43, 
c  2,  requiring  the  justices  to  state  a  case  for  the 
opinion  of  tbs  Superior  Court. 

J.  A.  Curran,  jnn.  for  the  app.  —  This  con- 
viction is  bad.  There  are  two  several  grounds  on 
which  it  will  be  aonght  to  sustain  it,  and  I  shall  deal 
with  them  in  order.  To  encourage,  aid,  or  assist  at 
the  fighting  of  cocks  is  not  an  offence  within  the 
intent  or  meaning  of  the  12  &  13  Vict  c.  92,  s.  3. 
Tnere  moat  be  more  than  this.  It  mnst  be  done  in 
a  place  so  kept  or  used  for  the  purpose  of  fighting 
cocks  as  to  subject  the  keeper  of  it  to  the  penalty 
imposed  in  the  foregoing  clause  of  the  same  section. 
That  section  enacts,  "That  every  person  who  shall 
keep,  or  use,  or  act  in  the  management  of  any  place 
for  the  pnrposs  of  fighting  or  baiting  any  bull,  bear, 
badger,  dog,  cock,  or  other  kind  of  animal,  whether  of 
domestic  or  wild  nature,  or  shall  permit  or  suSfer  any 
place  to  be  BO  used,  shall  be  liable  to  a  penalty  not 
exceeding  5i  for  every  day  he  shall  so  keep,  or  use,  or 
act  in  the  management  of  any  sucb  place,  or  permit  or 
suffer  any  place  to  be  need  as  aforesaid;  provided 
always,  that  every  person  who  shall  receive  money  for 
the  admission  of  any  other  person  to  any  place  kept  or 
used  for  any  of  the  purposes  aforesaid,  shall  be  deemed 

(0)  From  the  Iriih  Jurist,  by  permission. 
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[iBiuas. 


I  ■  b«  the  keeper  thereof;  and  ereiy  peraon  who  ahall 
ill  any  manner  encourage,  aid,  or  agaist  at  the  fighting 
or  baiting  of  any  boll,  bear,  badger,  dog,  cock,  or  other 
animal  at  nfortiaid,  shall  forfeit  and  pay  a  penalty  not 
vzcteding  5/.  for  erery  snch  offenoe."  The  word* 
"  as  aforesaid  "  mean  in  the  way  or  manner  aforeeaid, 
t.  e.  in  a  place  kept  for  fighting  or  baiting  animala. 
This  eonstmction  will  make  the  section  intelligible. 
It  will  b«  anintelligible  otherwise.  We  cannot  sappose 
the  Legislatnre  to  bare  intended  that  the  principals 
shoold  be  exempted  from  the  penalty  they  were 
imposing  on  those  who  should  encourage,  aid,  or 
as^ist.  It  is  accessories  they  mean — accessories  to  the 
offence  specified  in  the  prerious  part  of  the  same 
seel  ion.  But  the  magistrates  conceived  that  a  fresh 
ofience  was  created  in  this  latter  claose,  and  they 
«0Dvicted  the  app ,  who  was  only  proved  to  have 
-won  and  lost  money  by  betting.  This  view  of  the 
meaning  of  the  section  will  be  confirmed  by  referring 
to  the  5  &  6  Will.  4,  e.  59,  s.  3,  for  which  the 
present  enactment  was  snbstitated.  The  latter 
statute  clearly  affected  those  only  who  frequented 
snch  placea  as  I  have  mentioned.  Indeed,  there 
is  an  express  decision  on  the  point.  In  Clarke 
y.  Hague,  2  L.  T.  Rep.  N.  S.  85 ;  8  Cox  Criro. 
C«s.  324,  the  full  Court  of  Q.  B.  in  England 
held  that,  to  ooostituta  an  ofience  within  the  meaning 
of  the  IS  &  13  Vict.  c.  92,  s.  S,  the  assisting 
>t  the  fighting  or  baiting  most  occur  at  a  place 
kept  for  the  purposes  of  fighting  or  baiting ;  and 
Blackburn,  J.,  in  giving  the  judgment  of  the  court, 
nasons  upon  the  statute  as  I  have  done.  Bui, 
secondly,  supposing  this  point  decided  in  the  spp.'s 
favonr,  the  magistrates  will  seek  to  shelter  themselves 
nniler  the  more  comprehensive  verbisge  of  the  2nd 
section.  In  their  case  they  rely  on  this  section,  and 
profess  to  have  convicted  Coyne  nnder  and  by  virtne 
«f  it.  It  will  be  argued  for  them,  that  this  appeal 
difiers  from  Clarke  v.  Hague,  because  express  notice 
was  taken  of  the  2nd  section,  and  the  magistrates 
availed  themselves  of  it.  That  section  enscte, 
"  'iiiat  if  any  peiaon  shall,  from  and  after  the 
passing  of  this  Act,  cruelly  beat,  ill-treat,  overdrive, 
abuse,  or  torture,  or  cause,  or  procnn  to  be  cruelly 
beaten,  ill-treated,  over-driven,  abused,  or  tortured, 
•aj  animsl,  erety  soch  offender  shall  for  every  such 
•Aisnoe  forfeit  and  pay  a  penalty  not  exceeding  bW 
I  submit  that  it  is  impassible  for  them  thus  to 
ooite  the  two  section*  in  order  to  support  their 
own  Act.  But  that  section  meant  no  snch  thing 
4M  to  inolod*  a  case  of  this  kind ;  it  applies  only  to 
cruelties  caused  bj  the  immediate  act  of  man,  it  does 
not  contemplate  cases  where  the  animals  themselves 
are  the  agent*.  If  the  fighting  of  cocks  was  meant  to 
bave  been  included  in  tiM  2nd  section,  then  the  con- 
cluding clause  of  the  3rd  section  becomes  utterly  use- 
less ;  and  this,  whether  it  bear  my  construction  or  the 
construction  which  will  be  contended  for  upon  the  other 
side.  Bead  the  words  "  as  aforesaid "  to  mean, 
"  whether  of  domestic  or  wild  nature,"  and  they  will 
cnly  have  repeated  an  offence  previously  created ;  or 
read  them  to  mean  in  the  precise  manner  in  this 
sectiou  specified,  and  the  Legislatnre  will  be  punishing 
in  a  particular  instance  that  to  which,  under  the  mora 
general  words  of  the  2ai  section,  they  had  ah-eady 
attached  a  penalty,  and  that  penalty  the  same  penalty. 

^orry,  Q.C.  (with  him  Pwroelt)  for  the  reaps.— The 
■words  "  a*  aforesaid "  mean  animals  "  whether  of 
domestic  or  wild  nature,"  &c.  The  distinction  Uken 
by  the  Eng;lish  Conrt  of  Q.  B.,  in  Clark  v.  Hague, 
between  principals  and  accessories  is  fanciful.  If  thia 
distinction  be  insisted  on,  then  the  cock  is  the  principal 
in  a  oookfigbt,  and  all  the  people  present,  whether  they 
kandle  the  birds  or  encourage  them  by  shouting,  or  bet 
upon  them,  are  accessories.  [Mokahah,  C.  J. — Did 
j«a  sTer  bear  of  a  cock  being  indicted  ?3    I  insist  npon 


it  tliat  there  is  no  difference  between  a  mu  hindliog 
the  birds,  and  a  man  encouraging  them  to  fij;bt,  rach 
as  that  which  exists  between  principals  and  icceuoriet; 
the  latter  is  no  more  an  accessory  than  the  fonner. 
If  the  app.'s  construction  of  this  sectioi  ke 
supported,  it  follows  that  I  may  cany  a  kcsr 
with  me  about  the  country  for  the  purposes  of  biitbg 
or  fighting  with  impunity,  ptovided  I  keep  him 
moving  from  spot  to  spot,  and  never  repeat  the  offence 
in  the  same  place.  In  Clarke  v.  Hague  the  respi. 
were  unrepresented :  the  app.  argned  the  case,  ui 
there  was  no  appearance  on  the  other  side.  But 
further,  supposing  this  section  be  construed  in  tin 
app.'s  favour,  the  2nd  section  will  sustain  this 
conviction.  [Reads  2nd  section.]  Clarke  v.  Beget 
is  also  reported  m  29  L.  J.,  N.  S.,  105,  and  there 
the  following  observations  with'  which  Blackbom,  J. 
closed  bis  judgment,  are  given :  "  We  do  not  wish 
to  be  nndentood  as  confirming  the  opinion  thst  m 
penalty  can  be  incurred  unless  the  aoimals  ate 
baited  in  a  place  (to  use  the  phrase  in  the  case) 
regulariy  kept  for  that  purpose ;  on  this  we  pronoiunx 
no  decision,  as  the  justices  have  not  found  the  fact  to 
raise  this  point,  nur  asked  us  any  questions  upon  it, 
the  only  question  submitted  to  us  being  whether  it  is 
an  offence  to  assist  at  cockfighting  elsewhere  than  in 
such  place ;  we  think  it  is  not,  and  therefore  our  jadg- 
ment  must  be  for  the  app." 

Mo:«AiiAX,  C.  J. — The  public  are  little  able  to  ap- 
preciate the  grounds  of  doubt  in  the  breasts  of  dif- 
ferent judges ;  and  it  uatunlly  tends  to  bring  the 
administration  of  the  law  into  contempt,  when  they 
see  before  tliem  conflicting  interpretations  of  the  ssme 
statute.  This  is  a  thing  to  be  avoided  where  it  caa 
be.  Every  opinion  of  every  judge  is  fallible;  and 
this  is  a  principle  to  be  recognised  in  the  expression  of 
a  decision.  Did  this  3rd  section  of  the  12  &  13  Vict, 
c  92,  come  before  us  for  the  first  time,  we  must  have 
taken  s  different  view  of  it;  we  must  have  acquiesced 
in  the  resp.'s  reading  and  supported  this  conviction. 
But  it  has  not  so  come  ;  and  this  express  decision  of 
an  English  court  we  do  not  feel  ourselves  at  liberty  to 
overrule.  Accordingly,  this  conviction  must  be 
quashed,  bnt  without  costs.        ConvictiiM  jtuuAed. 


Wednetdag,  Mag  6,  1863. 

Bates  v.  M'Cobmick  ahd  amotheb. 

Cntellg  to  ammaU—Construetim  of  12  ^13  Kict. 

e.  93,  *.  8. 

To  catae  one  cock  to  Jtght  another  it  a*  efe»ce 

puniehable  under  the  2nd  section  o/*  (As  IS  ^  13 

Fid.  e.  92. 

A  cock  it  an  "  animal '  mtkia  the  meatmig  of  Ike 

Snd  eection. 
Coyne  v.  Brady,  7  /r.  Jur.  N.  3.  66,  dittinguitked. 
The  2nd  leetion  o/*  12  ^  13  Vict.  e.  92,  deab  wilk 
offeaderi  who,  if  the  offence  viere  ajehng,  woeld 
be  principaU  in  the  Jb^t  degree  ;     the   3rd  teiti 
tkoie    teho    teoald    be  aecettoriet  be/ore  lie  /ad 
or  principalt  in  the  lecond  degree  :(^per  Ckrittian,J.) 
This  was  a  case  stated  by  the  jnatices  of  the  peace 
for  the  county  of  Longford,  assembled  at  Longford,  for 
the  opinion  of  the  Court  of  C.  P.,  porsosat  to  20  &  SI 
Vict,  c  4-3,  s.  2.     The  case  stated  that,  at  a  petty 
sessions  holden  on  the  13th  April  1863,  tbe  defks.  were 
charged,  by  a  certain  summons,  for  that  they,  on  the 
17th  March  last,  at  Longford,  were  guilty  of  cmelly 
to  animals  in  having  encouraged,  aided,  or  sssisted  in 
fighting  cocks,  contrary  to  the  2nd  second  of  the  12  fc 
13  Vict.  c.  92  ;  that  at  the  hearing  of  the  said  com- 
plaint it  was  proved,  on  the  part  of  the  oomplaioasl. 
Constable  Henry  Bates,  of  Longford,  that  the  delta, 
cmelly  treated,  abused  and  tortmed  osrtain  cocks  by 
fighting  same  on  tbe  17th  Maicii  last;  that  it «« 
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lUUXD.] 


M'CcixAOK  V.  M'Oabbt. 


[Ibelamd. 


cmlnidcd,  oo  the  part  of  tbe  defts.,  that  cook-fighting 
6i  Mt  conM  within  th«  meaning  of  the  Snd  a«o- 
Oon  of  the  Act;  that  the  jaiticee  being  of  opinion 
tilt  the  ofieoce  so  committed  rendered  the  defta. 
kgillj  liable  ander  the  statute,  gare  judgment  against 
tltwi,  and  adjudged  that  each  of  the  said  defla.  should 
paj  respeetiTelj  the  sum  of  II.  I*,  as  a  fine,  and  U.cost*. 
ITatcrs  (with  him  fvUwan,  Serjt)  claimed  to  be 
bend  first  in  support  of  the  conviction,  and  cited 

Bridge  r.  Partoiu,  32  L.  J.,  N.  S.,  95,  Mag.  Cas. 
/.  A.  Cumat,  jun.   (with  him    W,  Irvine)  eon- 
ttoded  that  tbe  apps.'  counsel  had  a  right  to  be  heard 
btt,  and  cited 

IT.  and  L.  Railwag  Compauf  r.  Kearny,  12  Ir. 

C.  I.  Bep.  224 ; . 
Fetieny  r.    IF.  and  L.  RmliBag  Compang,  8  Ir. 

Jur.  N.  S.  64  : 
OvK  ▼.  Bmhf,  7  Ir.  Jar.  N.  S.  66. 
[CucQTiAic,  J. — It  is  a  mistake  to  call  the  parties 
apps.  and  reaps,  at  all :  it  ia   a  matter  between  the 
jisliees  and  the  eonrt]    It  was  suggested  bjr   tbe 
cnut  that  the  coansel  in  support  of  the  oooviction 
thmlii  not  press  the  point  until  the  members  of  the 
cosit  had  communicaUd  with  the  Other  judges. 
/  A.  CiirraH,  jun.  cited 
Clartt  T.  Bofftu,  »  Cox's  Crim.  Cos.  324  ; 
C«f»er.  Bnidg,  7  Ir.  Jur.  N.  S.  66; 
if(ir%  T.   GreeHialgh,  82   L.  J.,   N.  S.,  93, 
Mag.  Cas. 
Tboe  wete  all  decided  on  the  3rd  section  (a),  the  eon- 
dading  part  of  which  would  lie   perfectly  useless  if, 
under  the  more  general  wonU  of  the  2nd  section,  oock- 
fi^tisg  oould  be  put  down  in  anj  place    [Mohaiiam, 
C.  J.— Tbe  3rd  section   applies   to  any  one  who  aids, 
noMnges,  or  assists ;    but  the  chrrKS  against  your 
(Seals  is,  that  they  fought  tbe  cocks  themseWes.]    In 
BrUge  T.  Partons,  32  L.  J.,  N.  S.,  95,  Mag.  Cas., 
*liich  will  be  relied  on  un  the  other  side,  one  cock  had 
its  leg  broken,  and  tliereFore  was  tortured  ;  but  though 
1*0  cocks  were  fought,  they  were  not  both  turtured. 
[XoiAUAX,  C  J. — Was  it  put  upon  the  defenceless 
mititien  of  tbe  cock  f]     Tes. 

At/Sron.  Serjt.  and  Waleri  onntra. — As  a  matter 
«f  fact  it  is  found  in  this  c<ise  that  tlie  defts.  tortored 
tbecodts  by  fighting,  and  the  quantum  of  torture  bus 
utkisg  to  do  with  I  he  question.  Tliere  Hre  two  points 
tf  law  to  be  considered :  whether  fighting  is  torturing 
ntbiii  tbe  2nd  section,  an>l  whether  a  cock  U  an 
ulmtl  within  tbe  2nd  section.  Brulya  t.  Partont 
ii  onclusire.  The  point  of  tbat  decision  did  not 
lie  in  the  fact  that  one  cock  wa^  disabled,  as  has 
kn  stated.  Upon  th*  argument  that  there  had 
keenooelty,  Wightman,  J.  sa^s:  "You  may  assume 
tlut  that  was  so ;  but  the  moie  difficult  question  is, 
*bether  the  oock  is  an  animal  whbiii  the  meaning  of 
tbe  ttatnte."  It  was  held  that  he  wh>  ;  and  Wight- 
Bsa,  J.,  in  giving   judgment,  mtk  :  "  The  Legislature. 


W  12  «  13  Vict,  c  9-.!,  a. :!:  And  lie  it  enacted  that,  U 
ur  Penon  sliall,  from  and  after  the  paming  of  this  Act, 
craeOf  beat,  HI- treat,  over-drive,  abuse,  or  torture,  or  cause 
^  pcocare  to  be  oroelly  beaten,  ill-treated,  oveiwlriven, 
lixBed,  or  tortored,  any  aulmiU,  every  such  oCteoder 
^>sll,  (or  every  such  oRence,  fori'oit  and  pay  a  penalty  not 
eneeffingN. 

Seel  3;.  And  be  U  enacted,  that  every  person  who  shall 
1^^  or  use,  or  act  to  tbe  mana^mjut  of  any  place  for 
^  pnrpoBO  of  fighting  or  baiting  auy  bull,  tiear,  badger, 
4<>g.  eoelc,  or  other  hind  ot  animal,  whether  of  domeatio 
orwfldnaSore,  or  shall  permit  or  sulTer  any  place  to  be  so 
■el,  Shalt  be  liable  to  a  penalty  nuc  exceeding  U.  for 
every  day  he  ahaU  so  koep,  or  use,  or  act  in  the  manage- 
Meat  of  any  soch  place,  or  pcruiic  or  suiter  any  place  to  be 
•Jdaa  aforesaid.  Provklad  always,  thut  every  person 
WDoalial]  receive  money  for  tbe  admiwiion  of  any  ottier 
Vanon  to  any  place  kept  or  osed  for  any  of  the  purposes 
sforeiaid,  shall  tie  deemed  to  ba  the  beeper  thereof.  And 
sveiy  person  who  shall  In  auy  m  uiuer  encourage,  aid, 
or  sauat  at  the  lighting  or  baiting  of  any  boll,  bear, 
■*sacer,  dog,  oock,  or  other  animal  as  aforeaald,  aliali 
'"•Mt  sad  pay  a  penalty  not  ezcsedlng  (ML  for  every  snob 


therefore,  may  have  intended  to  exclude  from  sect.  2 ' 
animals  of  a  wild  nature,  such  as  foxes,  for  instance, 
so  that  no  one  should  be  liable  for  practising  the  ordi- 
nary sports  of  the  field ;  and  therefore  they  hav* 
limited  the  operation  of  sect  2  to  animals  of  a  do- 
mestic nature.  I  think,  therefore^  that  this  esse  falls 
within  the  2nd  and  29th  sections ;  and  I  am  well  dis- 
posed to  pat  such  a  construction  upon  the  words  of 
the  Act  if  that  oonstmction  may  hava  tbe  effaot  of 
preventing  such  cruelty  as  we  find  described  in  this- 
oase."  Fighting  is  torturing  ;  and  the  cook  is  an 
animal.  A^  to  Cogna  v.  Bradg,  this  coort  decided- 
that  case  apon  the  3rd  section ;  bat  it  never  sxpraased,^ 
and  never  meant  to  express,  any  opinion  on  tbe  2nd. 
It  is  as  great  ornrlty  to  set  cocks  fighting  in  ■  private- 
yard  as  in  a  pUce  kept  for  the  purpose. 

IT.  Ircine  in  reply. — If  the  argument  on  the  other 
side  were  to  hold  good,  there  would  be  no  tue  in  th» 
3rd  section  being  added  to  the  2nd.  It  is  aasumed 
that  fighting  codes  and  torturing  them  are  the  sain* 
thing,  but  the  true  assumption  is  the  rwetss.  Th» 
jnsticei  have  stated  in  tbe  case  that  the  defts. 
have  tortured  tbe  cocks  by  fighting ;  bat  tb* 
English  courts  have  decided  that  that  can  only  tak» 
place  in  a  pUce  kept  for  tbe  purpose.  The  justices 
do  not  aid  themselves  by  juml>ling  together  Uie  2nd 
and  3rd  sections.  Unless  Coj/ne  v.  Bradg  is  over- 
raled  this  conviction  must  be  qoashed.  Bridg*  v. 
Panont  was  decided  on  its  own  merits.  A  great  deal 
of  weight  was  attached  to  the  fact  that  the  oook  was- 
maimed  and  disabled.  Ipio  /ado  that  oock  was 
tortured.  In  the  present  case  there  is  not  even  men- 
tion made  of  spurs  being  aaed.  To  allow  the  oock  to- 
follow  its  owa  wicked  nataiv  is  not  tortnriog  it. 

MoHAHAK,  C.  J. — We  do  not  entertain  any  doabt 
but  that  this  ease  comes  within  tbe  2nd  section  of 
the  12  &  13  Vict.  c.  92.  Coyne  v.  Brads  wis  decided 
in  reluctant  obedience  to  a  case  in  England,  in  whlcJt 
it  was  held  that  the  latter  part  of  the  3rd  section  re- 
ferred to  publicly  fighting  cocks  in  a  place  kept  for  th» 
purpose.  It  is  not  necessary  to  consider  that  now, 
for  tbe  present  case  is  stated  under  the  2nd  section 
[bis  Lordhbip  read  the  section].  In  Bridg*  v.  Partons 
it  was  decided  that  a  cock  is  an  animal  within  this 
section,  and  we  think  that  was  rightly  decided.  The 
next  question  is,  whether  the  causing  one  oock  to  fight 
another  ia  causing  or  procuring  the  animal  tobe  tortured. 
We  do  not  doubt  but  that  doing  so  in  the  manner  de- 
scribed in  this  case  is  an  offence  within  the  2ud  section. 

CiiRiSTiAH,  J. — ^The  2u>l  and  3rd  saotions  deal 
with  distinct  classes  of  oSenders.  Tbe  2nd  deals 
with  those  who,  if  the  oSiiuca  were  a  felony,  would 
he  principals  in  the  first  degree.  Tbe  3rd  deala  with 
those  who  would  be  accessurirs  before  tbe  fact  or 
prinoipals  in  the  second  degree.  I  fasten  on  the  worda- 
"  cruelly  abuse."  Unless  fighting  oocks  be  not  crueUy^ 
abusing  them,  this  conviction  must  be  alBrmed. 

CantictioH  t^mid. 

This  being  the  first  case,  and  the  Crown  being  th* 
prosecutor,  no  costs  were  given. 


COTTBT  OF  EZOHEQTTBB. 

Beported  by  Ouvex  J.  Bueks,  Esq.,  Barrister-at-lJtw. 
M'CCLLAOH  V.  H'GarRT. 

Com  italed  bg  tht  jiutices — H'e^Afs  and  Measurer 
Act,  25  4  26  Vict.  e.  16— Practice— Right  to^ 
begin — Onkr  o/ciiuntef$  ni/dreii. 

ir.  if.  pvrchatd  a  given  weiglit  ufflaxfrotn  M.  C. 
for  14/.  17s.  6</.,  and  oiilg  ixud  therefor  a  mm 
of  \Al.  14s.  6d.,  being  tki  ee  ehilUage  leti  than  ha 
ought  to  have  paid  for  same,  and  having  declined 
f"  pag  the  teud  turn  of  14/  17s.  6d.,  he  wot 
eummoned  to  appear  btfure  thejailieu  tjftiepeam 
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M'CULLAGH    V.   M'GaRBY. 


[Ibxulxd. 


of  the  B.  PtUy  SanoM  Dutrict,  mdtrtke  25  <f  26 
Viet.  e.  7S  ( Wdghit  and  ifea$ura  A  mendment 
Act).  The  jtulicet  of  taid  dittriet,  having  heard 
Ike  eomplamt,  fined  taid  W.  M.  tea  thillingt  and 
eoets  II.,  to  be  paid  within  one  fortnight.  From 
lUe  sentence  an  appeal  in  the  thape  of  a  cote 
ttated  UMU  brought : 

Beld,  that  the  conviction  of  juiticet  vai  wrong,  inas- 
much at  the  Act  wat  conrertant  icith  weight*  and 
wteatvret  alone,  and  not  with  the  price*  of  the 
article*  pwchated: 

Beld,  alio,  that  in  the  argument*  of  cate*  ttated  for 
<Ae  opinion  of  the  court  bg  the  jtaticet,  the  junior 
eotauelfor  the  app.  open*  the  argument. 
Cue  for  tlie  opinion  of  the  conrt  from  the  jastices  of 

tb*  Balljtmj  petty    sesaions  diitrict,   CO.  Monaglian, 

ttated,  "  that  at  a  petty  ieaxion  held  in  and  for  the 

Citty  aenion  diatiict  for  Ballybay,  in  the  connty  of 
onaghan,  on  Monday  the  I6tb  Feb.  1863,  before  the 
vadersigned  justices  of  tbe  peace  aoiing  in  and  for  the 
■aid  oonnty  of  Monagbao,  one  William  Magarry,  the 
deft,  was  (tunmoiied  before  na,  charged  in  and  by  a 
certain  complaint,  namely,  that  the  said  deft.,  having 
contracted  with  complainant  for  the  purchase  of  a 
qaantity  of  flas  by  weight,  and  tbe  trne  weight  of  said 
flax  haTing  been  aaoertained  pncsnant  to  the  Weights 
and  Hetanres  (Ireland)  Amendment  Act  1662,  and 
tuA  qnantity  so  ascertained  having  been  delivered  by 
tbe  complainant  to  tbe  deft,  as  such  pnrcbaser,  be,  tbe 
•aid  deft.,  under  a  certain  pretext,  claimed  and  made  a 
dedoction  or  allowance  frum  said  weight,  same  not 
being  for  the  weight  of  any  sack,  bag,  oask,  firkin,  or 
other  covering  of  said  flax,  and  deft,  paid  said  com- 
plunant,  James  M'Callagb,  abort,  whereby  tbe  said 
deft,  has  inenrred  a  pen^ty  of  Sf.,  on  the  I7th  day 
of  Jan.  1863,  at  Ballybay,  in  said  connty  of  Mo- 
naghaa,  and  the  said  parties  respectively  being  then 
present  with  their  respective  atromeys,  the  said 
oomplunt  was  duly  heard  before  us,  and  upon  such 
bearing  an  order  was  made  to  the  following  effect, 
vis,,  deft,  to  pay  a  fine  of  lOt.  and  costs  \l.,  to 
be  paid  by  defu  within  one  fortnight.  It  appeared  in 
•videnoe  that    William    Magany    bad   purchased    a 

Soantity  of  flax  at  8s.  id.  per  stone  from  M'CnIlagb, 
be  oomplunant ;  that  Msgarry,  when  paying  for  the 
flax,  paid  14<.  14«.  %d.  instead  of  14'.  17>.  6d.,  being 
■  snm  less  than  the  sum  be  ouglit  to  have  paid  by 
three  shillings,  and  that  the  deft,  declined  to  pay  tbe 
fdU  snm  on  tbe  ground  that  same  was  doe  for  what 
was  called  storsge,  which  was  an  old  enstom  in  that 
part  of  tbe  country,  though  in  point  of  fact  there  was 
no  storsge  at  all  to  claim  allowance  for." 

Fratr  was  proceeding  to  open  the  argument  for 
the  app.,  when 

Dome,  Q.G.  interposed,  and  claimed  the  right  to 
begin  on  behalf  of  the  reap.,  insisting  that  such  was 
the  practice  in  tbe  Q.  B.  and  Ex.  in  England, 
•Itbongh  it  is  different  in  the  G.  P.  in  that  connliy. 

/Wusr  cited  Rex  v.  Bropkg,  9  I.  C.  L.,  App.  xi., 
in  which  the  rule  is  lud  doirn  by  tbe  Q.  B.  in 
Ireland,  "  that  in  the  argument  of  cases  stated  for  the 
opinion  of  the  oowt  by  justices  of  the  peace  under  the 
80  &  21  Vict.  0.  43,  s.  2,  counsel  address  the 
eouit  in  tbe  same  order  as  in  law  arguments.  There 
the  junior  cotmsel  for  the  app.  opens  the  argument ; 
then  the  jnnior  on  the  other  side  opens  tbe  resp.'s 
esse,  and  is  followed  by  hia  Mnior.  Tbe  senior 
conned  for  tbe  app.  replies  npon  the  whole  case." 
f  PIOOT,  C.  B.  said  that  the  court  would  follow  the 
rale  laid  down  by  the  Q.  B.  in  IreUnd.] 

fratr  lot  the  app. — The  conviction  by  tbe 
magistrates  waa  bad,  inasmuch  as  the  offence  obarged 
by  the  aummona  was  that  of  milking  t  deduction  from 
the  weight  of  the  article  sold  ;  wliilst  the  evidence  set 
••t  in  ths  case  showed  that  tbe  deduction  was  not  from 
ths  waigbt,  bat  from  tbe  price  agreed  to  be  paid  for 


the  article  sold,  and  that  such  dednclion  fnmtlie  price 
did  not  come  within  the  provisions  of  the  I3th  lectios 
of  the  Weights  and  Measures  Act,'  25  &  26  Vict.  c.  76, 
whereby  it  is  enacted  that  every  article  sold  by  wei|^ 
shall,  if  weighed,  be   weighed   in  full    net  standii^ 
beam ;  and  for  the  purposes  of  every  contract,  barguo, 
sale,  or  dealing,  the  weight  so  ascettained  shsU  be 
deemed  the  true  weight  of  the  article,  and  no  dedoc- 
tion or  allowance  for  tret  or  beamage,  or  any  other 
account,  or  under  any  other    name   whatsoever,  the 
weight  of  any  sack,  bag,  cask,  firkin,  or  other  coverisfr 
in  which  such  article  may  be  alone  excepted,  shall  be 
claimed  or  made  by  any  pnrcbaser  on  any  pretext 
whatever,  under  a  penalty  of  not  exceeding  St. ;  aid 
the  preamble  to  part  second  of  the  statute  redtes  that 
it  is  expedient  to  abolish  all  local  denominatioii  of 
weights,  and  so  prohibit  improper  deductions  in  weigh- 
ing, and  otherwise  to  regulate  tbe  mode  of  weigbing 
articles  sold :  be  it  therefore  enacted,  &c.    No  pro- 
vision  is  made  by  thia  statute  as  to  tbe  paying  or 
deduction  of  payments,  bnt  is  merely  conversant  with 
vendors  selling  by  false  weights,  while  tbe  justices  desl 
with  the  vendee  paying  from  and  dedncting  from  such 
payment.      This    is  a  penal    statute,   end  most  bs 
construed  liberally. 

UacMahon  (with  whom  was  Dowse,  Q.C.).— This 
case,  if  it  be  not  within  the  letter,  is  within  the  spirit 
of  the  statute,  and  every  atatute  ought  to  be  exponnded 
according    to   the   intent    of   its  makers:   (4  Inst. 
330 ;  Plowden,  497  a.)    The  miacbief  to  be  corrected 
by  the  statute  must  be  considered:  (Co.  Lit.  S46.) 
The  Weights  and  Measures   Act  was    passed  for  tbe 
purpose  of  protecting  both  buyers  and  sellers.    In  the 
oonstruction  of  statutes  the  ends  eontempUted  are  to 
be  considered :  (Comyn's  Dig.,  tit. "  Parliament,"  319.) 
And  in  Vers  v.  Sampson,  Hudres,  208,  13  Car.  2,  it 
is  said  that  what  is  within  the  intention  of  an  Act, 
though  not  comprehended  within  the  ex|iress  words  of 
it,  is  equivalent  to  what  ia  within  the  express  words, 
and  as  strong ;  and  as  to  penal  statutes,  equity  makes 
no  difference  between  a  penal  atatute  and  all  others : 
(//eydin's  case,  3  Bep.  3 ;  Hardree  206-8.)    In  tbe 
case  of  Bgwater  v.  Brandling,  7  B.  &  0.  660,  Lord 
Tenterden  says,  in  construing  Acts  of  Parliament  we 
are  to  look  not  alone  at  the  preambles,  or  at  any  par- 
ticular clanse,  but,  if  we  find  any  particular  expresaioD 
not  so  large  and  extensive  in  its  import  as  those  ustd 
in  other  parts  of  tbe  Act,  and  if  npon  a  view  of  the 
whole  we  can  collect  from  the  more  Urge  and  eztensire 
expressions  used  in  other  parts  the  real  intention  of  tbe 
Legislature,  it  is  onr  duty  to  give  effect  to  the  fauger 
expression,   notwithstanding    the     phrase     of    lets 
extensive  import  in  tbe  preamble,  or  any  psflicslsr 
clause. 

PiooT,  C.  B.  (reads  tbe  preamble  of  the  statute  SS 
&  26  Vict.  c.  76,  part  2nd,  and  also  tbe  ISth  section 
of  said  2nd  part). — It  is  perfectly  plain  that  the 
whole  scope  and  tenor  of  the  Act  are  conversant  with 
the  proper  ascertainment  of  the  weight  of  tbe  article 
sold,  and  with  nothing  else.  The  Act  contains  ample 
provision  for  protecting  the  buyer  from  any  deductinn 
in  weighing  tbe  article  sold  by  the  seller  as  to  wogbts 
and  measures,  and  deals  with  the  manner  that  weight 
ia  to  be  accurately  ascertained;  but  it  leaves  both 
bnyer  and  seller  perfectly  free  to  contract,  or  to  make 
any  deduction  whatever  that  might  suit  them  in  tbe 
price  of  the  article  sold ;  the  conviction,  therefore,  of 
tbe  magistrates  cannot  be  sustained. 

Conviction  of  the  magistrate*  qmuied  «e- 
cordinglf. 
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RtrrriNuKR  v.  Temple — Reg.  v.  Hodgsox. 


[Q.  B. 


OOVB.T  OF  aUEEN'S  BENCH. 

Etinrted  bj  Joax  Tiiow-soK  luid  T.  W.  Sauxdsbs,  £»)»., 
B«rrlstera^t-LaTr. 

TatsJoff,  Km.  3,  1863. 
BimiiiOEB  r.  Templb  (AdminUtratriz,  ^.) 
VU^lmate  child — iltuntenance  afler  motker't. 
death. 
Jlert  is  to  legal  obUgation  on  the  part  of  ik»  ptr- 
Miui  rtpnttatalive  of  the  deceeted  mother  of  a 
iailard  Mid  mtJer  tixtee»,    to  pay  out    of  the 
tmHtfartke  expemeeofits  maintenance  incurred 
ejUr  lie  miOher't  death. 

Ubi  wu  in  letion  to  reeoTor  362.  lit.  \d.  tot  tbe 
foinl  expnsea  of  tiit  d«ft.'8  deceased  dtn);hter,  and 
ik  oo6t  of  tbe  maintenance,  &c.,  of  an  illegitimate 
ekild,  of  which  the  danghter  was  the  mother. 

The  Maration  contained  two  spedal  ooonts,  on  an 
illigid  agntocnt,  by  wbioh  the  pit  nndeitook  to 
tiiif  ip  the  diild  after  the  mother's  death,,  and  the 
ink.  Dsdertaok  to  take  oat  administration  in  respect 
<{|oe»  property  belonging  to  the  deceased,  and  to  pay 
<nt  the  msney  and.  interest  she  might  receive  to  the 
plt'i  •(rals.  The  pit.,  however,  fidled  to  prove  tbe 
■m  upon  these  ooonts,  and  the  only  qasstion 
niwd  at  the  trial  was  npon  tbe  oommon  connts. 

Thi  deft,  paid  122.  into  court,  which  was  admitted 
t9  bi  for  tbe  funeral  expensts  only.  The  verdict  was 
iMUl  for  ths  pit.  for  24f.,  with  leave  reserved  to  move 
ta  tatv  the  verdict  for  the  deft 

Tbe  facts  were,  that  the  deceased  had  cohabited 
•itil  tbs  pit.  Bp  to  about  March  1862,  when  there  was 
titpsntion.  The  deceased  some  time  snbseqnentlj 
0"!  1862)  was  delivered  of  a  male  child  in  Queen 
Cbriotte'i  Lying-inn  HospitoL  At  tbe  time  of  her 
^li  (ISih  May  1862)  she  was  entitled  to  some 
f">P«tj,  and  an  arrangement  was  come  to  between 
tV  pit  tnd  all  the  members  of  deceased's  family,  with 
tlKoetpiion  of  her  two  brothers,  that  the  pit.  should 
^'i'g  op  tbe  child,  and  the  deft  t;>ke  out  administra- 
lin,  md  pay  over  tbe  proceeds  of  the  deceased's 
Jftoif  to  certain  persons  for  tbe  pit  This  arrange- 
lot  not  having  Inen  performed  on  the  part  of  the 
litH  tiiis  action  was  brought 

Is  HUtiy  Term  a  rale  ttiti  was  obtained  to  enter  the 
«*»  for  deft 

ffrj,  Serjt  now  showed  canse. — The  sole  qnestion 
a,  vlMiher  the  administrator  of  the  mother  of  a  bastard 
^  osder  the  age  of  sixteen  is  liable  for  the  mainte- 
uott  of  a   child    after  the  mother's  death.    By  the 

*  i  5  WilL  4,  c.  78,  8.  71,  the  mother  of  a  basUrd 
uM  ii  boond  to  maintain  it  until  tbe  age  of  sixteen, 
» l«g  n  she  shall  l>e  unmarried  or  a  widow ;  bat  if 
u  nanj,  tbe  obligation  to  maintain  the  child  is  oast 
m  the  huiband :  (sect  67.)  [Blackbubk,  J.— How 
<%  that  enactment  compel  the  administrator  of  tbe 
'^er  to  maintain  the  child  after  the  mother's 
'^  ?]  Tbs  mother  would  be  indictable  for  not 
Kfpljiag  necessaries  to  tbe  child.  [Blackburn,  J. 
—Xo  (ioabt,  when  she  has  the  custody  of  the  child; 
«  here  the  expenses  sued  for  were  incurred  after  the 
"tbef «  death.] 

1  Black.  Com.  448,  was  then  cited. 
The Mteitor- Genera/  {WooUett  with  him).— The 
•ft-,  u  administrator,  was  not  liable.  Her  duties 
'"« to  collect  the  deceased's  estate,  pay  her  debts  and 
•uribote-  the  residue  according  to  the  Statute  of 
P^tnlwtiMU.  Here  there  was  no  debt  or  obligation 
''o'nd  ia  tbe  mother's  lifetime,  which  the  adminis- 
^^  VIS  liable  to  satisfy,  and  no  provisbn  is  made 
>?  tlw  Statote  of  Distributions  for  the  maintenance  of 

•  i%tim»to  diild. 

Jforrtoore  v.  Wright,  6  M.  &  W.  482,  was  cited. 
CocuBM,  C.  J.— Tbe  rule  most  be  made  absolute. 
"'  *  i  5  Will.  4,  e.  76,  s.  71,  imposes  on  the 
LlUo.  Cia.-VuL.  II.] 


mother  of  an  illegitimate  child  tbe  liability  to  maintain 
the  child,  but  that  liability  is  a  personal  one.  It  is 
much  to  be  regretted  that  uo  provision  is  made  in  tbe 
case  where  tlie  mother  of  an  illegitimate  child  dies 
leaving  means  sufficient  to  provide  for  the  child,  that 
the  estate  left,  or  some  part  of  it,  should  be  applied 
to  its  maintenance.  In  the  absence  of  such  statutoiy 
obligation,  I  do  not  gather  from  the  authorities  that 
any  liability  exists  at  common  law  whereby  the 
administrator  of  tbe  mother  is  liable  to  provide  for  or 
to  pay  for  the  expense  of  the  maintenance  of  the  child 
out  of  the  assets.  This  was  merely  a  personal 
obligation,  bat  it  might  have  been  a  different  question 
if  the  payment  had  been  made  by  the  pit  in  ths 
mothei'a  lifetime.  Here  the  assets  come  to  tbe  adminis- 
tratrix, who  is  bound  to  dbtribnte  them  according  to 
the  Statute  of  Distribotions,  which  makes  no  provision 
for  the  maintenance  of  an  illegitimate  child.  The 
administratrix  in  this  case,  therefore,  cannot  be  held 
liable,  and  the  mle  mast  be  made  absolute. 

WiOH-niAN,  BL&CKBOB21  and  Mellob,  JJ.  de- 
livered aimilar  judgments.  Ride  abtohtte. 

Bbo.  e.  E0DO8OS. 
Certiorari— Praaioe — Time  for  obtttuung. 
The  preUmnary  step  for  applying  for  o  certiorari  at 
chaaAere  to  quash  a  conviction  was  taken  on  tlie 
iind  Aug.,  the  six  months  from  the  date  of  the 
conviction  not  expiring  until    the  following  day. 
Subsequently  the  learned  judge  at  thambert  dis- 
missed the  summOTis,  indorsing  it,  "  no  order — with- 
out prejudice  to  any  applieation  to  the  court : " 
Held,  that  an  application  to  tite  court  within  the  first 
four  days  of  the  following  term  was  too  late. 
B.  Matthews  moved  for  a  certiorari  to  bring  up  a 
conviction  of  the  deft  Hodgson,  dated  23rd  Feb.  1863, 
under  the  Salmon  Fisheries  Act  (24&  2oVict  c.  109), 
s.  20,  with  a  view  to  the  same  being  quashed  on  the 
ground  that  tbe  justices  before  whom  the  case  was 
determined  were  interested  parties. 

It  is  nnnecessary  to  enter  into  the  main  facts,  as  the 
oontest  before  the  court  resolved  itself  into  tbe 
question  whether  this  application  was  in  time. 

The  13  Geo.  2,  c  18,  s.  5,  enacts  that  no  writ  of 
certiorari  shall  be  granted,  &o.  to  remove  any  convic- 
tion, &Ct  had,  or  made  by  or  before  any  justice  or 
justices  of  tbe  peace,  unless  such  certiorari  be  moved 
or  applied  for  within  six  calendar  months  next  after 
snch  conviction,  &c,  and  unless  six  days'  notice  thereof 
be  given  in  writing  to  the  justices,  that  they  may  show 
cause  (if  they  shall  think  fit),  against  the  issuing  or 
granting  of  such  certiorari. 

On  the  1 5th  Ang.  six  days'  notice  was  served,  in 
pursuance  of  tbe  above  enactment,  on  the  convicting 
justices;  and  on  the  22nd  the  parties  attended  at  tbe 
judge's  chambers  to  apply  for  a  certiorari,  and  the 
affidavits  to  be  used  were  left  with  the  judge's  clerk, 
as  the  judge  was  not  in  attendance  on  that  day,  it 
being  vacation  time,  during  which  period  attendance 
was  given  on  Tuesdays  and  Fridays  only.  On  the 
2!ith  tbe  learned  judge,  on  the  application  being  made, 
refused  to  grant  a  certiorari,  indorsing  the  summons, 
"no  order — without  prejudice  to  any  application  t» 
the  court" 

It  was  now  contended  that  the  leaving  of  the 
affidavits  with  the  judge's  clerk  at  chambers  on  the 
22nd  was  a  making  of  the  application  on  that  day, 
and  if  so,  that  it  was  made  within  the  six  months, 
which  did  not  expire  until  the  23rd  Aug.,  and  that  by 
the  indorsement  on  tbe  summons  "  without  prejudice 
to  any  application  to  the  court,"  the  present  motion 
was,  as  it  were,  an  adjournment  of  that  application  at 
chambers  on  the  22nd  Aug.  [WioimLAS,  J. — Not 
so :  the  indorsement  "  without  prejudice  to  any  appli- 
cation to  the  court"  is  a  very  common  one,  and  doM 

2    D 
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not  mean  that.  When  a  judge  at  chambers  refera  an 
application  to  the  court  he  iadorses  the  summons  "  I 
refer  tliis  to  the  conrt"  Here,  on  the  contrary,  the 
Jndge  indorses  "  no  order."] 

By  the  Court. — This  i<  an  independent  application 
to  this  court,  and  it  is  too  late.  It  is  clearly  made 
after  the  six  months.  The  deft,  is  now  in  the  same 
situation  as  if  he  had  made  no  application  at  chambers, 
for  the  judge  made  no  order,  and  dismissed  the 
aommooa.  Rule  refuted. 

Thuredag,  Nov.  a,  1863. 

Bkg.  r.  Stapletos. 

Poor-rate — Endowed  school — School-house,  ^c,  and 

matter't  retidence — SateabilUi/. 
TVemiMs  tsere  held  m  trust  to  permit  the  matter, 
wardens,  fc,  of  B.to  hold  and  enjoy  the  house  for 
a  retidence  of  XQO  poor  boys,  a  schoolmaster  and 
necessary   servants  for  a  school     The  boys  vxre 
boarded,  ^c.  and  put  out  as  apprentices.     The  es- 
tablishment was  purely  an  endowed  one : 
2[eld,  that  the  schoolmaster  was  rateable  for  the  Jiouse, 
4c.  occupied  by  him,  and  the  master,  wardens,  ^c. 
Jor  the  portion  expropriated  for  the  bogs,  servants, 
echool-houte  and  playground. 
Sp«cial  case  stated  on  appeals  against  a  rate  or 
assessment  to  the  relief  of  the  poor  of  the  parish  of 
£tapteton,    Gloucestershire.      The  Quarter  Sessions 
ordered  the  names  of  the  apps.  to  be  stmck  out  of 
the  rates. 

By  indentures  of  lease  and  release,  dated  respectively 
the  24th  and  25th  Not.  1708,  Edward  Colston,  of 
I/>ndon,  merchant,  conveyed  to  certain  persons  (bere- 
iiufter  designated  the  feoifees),  and  to  their  heirs  and 
assigns  for  ever,  certain  manors,  lands  and  heredita- 
ments, therein  particularly  described,  and  also  a  capital 
messuage  then  since  known  as  the  Great  House,  in  the 
farish  of  St.  Augustine,  in  the  city  of  Bristol,  upon 
the  trusts  only  and  to  the  only  intents  and  purposes 
following ;  that  is  to  say,  upon  trust  to  permit  the 
masters,  wardens,  assistants  and  commonalty  of  Mer- 
chants Adventurers  within  the  said  city  of  Bristol  and 
their  successors  for  ever  (hereinafter  designated  the 
trustees),  to  hold  and  enjoy  the  said  capital  messuage, 
manors,  lands  and  hereditaments  upon  the  trusts,  con- 
fidences, &c.,  for  the  only  ends,  intents  and  purposes 
following,  that  is  to  say,  that  the  said  Great  House 
abonld  for  ever  thereafter  be  used,  enjoyed  and  em- 
ployed for  a  house,  habitation  and  abiding-place  for 
fifty  poor  boys  (by  a  subsequent  endowment  in  the 
aame  deed  increased  to  100  poor  boys),  and  one  or 
more  schoolmaster  or  masters,  and  for  necessary  ser- 
vants to  inhabit  in  and  for  a  school  to  teach  the 
said  boys,  and  to  find  and  provide  for  such  boys  meat, 
drink,  washing  and  lodging,  and  clothing  of  all  sorts 
of  cloth,  linen  and  woollen,  and  to  place  snch  ^boys 
apprentices  from  time  to  time  when  and  as  they  should 
become  capable,  and  to  pay  \0l  to  a  master  with  each 
boy,  when  he  should  be  so  placed  apprentice,  and  a 
convenient  allowance  for  snch  schoolmaster,  at  the  dis- 
cretion of  the  trustees,  who  might,  from  time  to  time,  dis- 
place sucli  schoolmaster  and  schoolmastersif  theyshould 
think  fit,  and  also  from  time  to  time  to  repair  the  said 
<areat  House,  and  to  pay  and  discharge  all  the  before- 
mentioued  liabilities  out  of  the  rents,  issues  and 
profits  of  the  said  manors,  lands  and  hereditaments 
thereby  oonveyed.  By  the  said  indenture  it  was  pro- 
Tided  that  any  vacancies  amongst  the  boys  should  be 
filled  up  by  the  said  E.  Colston  as  their  founder  and 
Tisitor  during  his  life,  and  (hat  from  and  after  bis 
decease  one-half  of  the  said  number  of  boys  were  to 
be  chosen  by  the  trustees  and  their  successors  from 
time  to  time,  and  the  other  half  of  the  said  number 
of  boys,  after  the  decease  of  the  executors  of  the  said 
£.  Colston,    by  Francis  Colston  and   eleven  others 


therein  named  (and  therein  and  hereinafter  dcGguttd 
the  nominees)  and  their  successors  fnni  time  to  time. 
Aud  the  said  indenture  further  provided  that  til  tbi 
said  boys  should  be  ordered,  governed,  placed,  adopM 
just  cause  dispUced  by  the  trustees,  and  that  do  poa 
boys  should  be  thereiulter  elected  or  admitted  in  tk 
said  house  but  what  were  or  should  be  the  sou  tf 
freemen  of  the  said  city  of  Bristol,  or  bom  witim  thi 
city,  save  twenty  of  the  boys  appointed  bj  tbs  semi. 
ueeg,  which  twenty  boys  might  be  of  tnj  otbs 
place,  with  a  provision  in  favour  of  boys  of  Ids  tt « 
of  the  name  of  the  said  E.  Colston. 

On  the  1st  Aug.  1842  the  M.  R.,  on  an  iifacnitiit 
filed  by  the  Attorney-General,  made  a  decree  dodarn{ 
that  the  lands,  tenements,  hereditaments  and  prtoia 
comprised  in  tiie  indenture  of  settlement  of  1708  in 
held  on  the  charitable  purposes  therem  exyteiied,  ad 
that  the  trustees  are  not  entitled  to  appropriate  th 
rents  or  pro&ts  thereof  to  their  own  nse,  and  <tMi{ 
a  schema  for  the  management  of  the  durity  lad  tit 
application  of  the  rents  and  profits  thereof. 

On  the  2nd  May  I8S9  the  H.  B.,  on  the  sppGcite 
of  the  trusteee,  declared  that  it  was  fit  and  pnpeiil 
for  the  benefit  of  the  charity  that  it  sboold  be  renewl 
from  the  said  Great  House  in  St.  Augnstine's-b*dc,intk» 
city  of  Bristol,  to  the  prenuses  comprised  m  tbe  stHB- 
ment,  and  that  the  conditional  contract  ftr  Um  t*>- 
chase  thereof  entered  into  by  tbs  trastea  AoiUbi 
completed  and  carried  into  effect,  and  it  wai  vioA 
that  the  scheme  hereafter  mentioned  sboold  be  th 
scheme  for  the  future  regulaUon  of  the  chtiit;,  lai 
that  the  removal  of  the  school  should  be  eompiatrf 
and  the  necessary  alterations  in  the  premiaet  rfteai 
by  the  trustees,  with  the  sanction  and  direction  of  tkt 
conrt 

The  Scheme  above  referred  to  provided,  iihr  oSi- 

1.  That  the  charity  and  the  lands  and  propn? 
thereof  should  canlinue  under  the  managsmeDt  lal 
control  of  the  society  of  Merchant  Venturen,  henis 
designated  the  trustees. 

2.  That  the  trustees  should,  with  the  sanctieii  ol 
direction  of  the  court,  complete  on  b^ilf  of  <l» 
charily,  the  said  purchase  of  tbe  house  and  pngi» 
at  Stapleton,  and  that  the  said  messuage  and  premiiit  | 
should  thenceforth,  from  the  date  of  such  coopblia, 
be  called  Colston's  Hospital.  I 

3.  That  the  trustees  might  borrow  monej  »p« 
mortgage  and  sell  the  aud  Great  House  and  preniia  i 

5.  That  the  trustees  should,  with  the  (aactioii « 
the  Conrt  of  Cb.,  make  such  alterations  m  tte  s>ii 
messuage  and  premises  and  land  at  StapMoB  tfat- 
said  as  should  be  necessary  for  tlie  adoption  ihetiof  t> 
the  purpose  of  the  said  hospital  or  free  school. 

11.  That  the  proportion  of  eighty  town  sndt»«9 
country  boys,  as  constituted  by  tbe  said  K,  Ceto, 
should  not  be  interfered  with,  bat  that  tbe  <n*iH 
limitation  of  eligibility  by  birth  of  town  boyi  ih» 
be  extended  to  the  limits  of  the  present  borough. 

12.  That  the  surplus  of  the  charity  income  aW 
should  remain  nndispoaed  of  after  making  tiie  F4|* 
ments  and  investments  thereinbefore  directed  to  be 
made  should  be  applied  in  adding  to  the  msi>si 
boys  in  the  existing  school  such  a  number  ti  t» 
surplus  income  of  the  charity  should  from  tintle 
time  be  sufficient  to  support 

The  said  conditional  contract  for  purdiase  w"  «^ 
pleted  on  the  14th  July  1859,  when  tbe  pw"" 
were  conveyed  to  the  present  feoffees  of  tie  f*** 
comprised  in  the  setUement  of  1708,  upon  the  tr* 
thereof,  and  subject  to  the  said  order  and  scheaii,  w 
alterations  and  additions  which  have  been  ■■>*^'T 
the  school  premises  received  tbe  sanction  and  t^nn 
of  the  Court  of  Ch. 

The  trustees  and  nominees  bold  ■"•"•^'T*''*,'^ 
visitations  of  the  school  for  the  purposes  ihereeJ,  W 
the  tmstees  condnot  all  business  in  refaresei  tt  »* 
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Q.R] 


Reg.  v.  Stapletoi*. 


[Q.  B. 


kIuoI  aid  tnMt  eeUtw,  which  it  is  not  reqaiiite  to  oon- 
lact  is  tlu  Khool  premiscc,  in  their  common  hall  in 
EM  dij  of  Bristol. 

Bap  hare  been,  and  m*j  continne  to  be,  admitted 
»  tl»  botpilal  from  the  reap,  parish. 

Th«  laid  messnage  and  premises  and  land  are 
iltalt  In  the  said  parish  of  Stapleton,  and  up  to  the 
imt  cf  the  remoral  of  the  said  school  to  the  said  pre- 
iws,  were  alwajs  rated  for  the  support  of  the  poor 
i  the  nid  parish,  and  in  consequence  of  their  value 
DslciiUj  conbibuted  to  aoch  sopport. 

The  nte  is  dated  24th  Oct.  1861,  and  the  assess- 
Dat  00  Mr.  Bowlatt  comprises  his  apartments  as  well 
I  tiw  premises  nsed  for  school  purposes.  Out  of  the 
I  tens  23  perches  which  were  purchased  2  acres 
8  perches  are  let  off  to  a  tenant  who  is  seperately 


The  reddne  of  the  land,  in  respect  of  which  the 
mslets  «en  assessed,  consists  only  of  the  house 
ml  offices,  roads,  plajrgrouads,  shmbberios,  a 
■thing  place,  about  a  quarter  of  an  acre  of  pleasure 
^ai,  or  garden,  in  front  of  the  master's  rooms,  of 
ihid  be  bu  the  exclnsire  enjoyment,  the  boys  being 
■t  oot  from  it,  and  about  a  quarter  of  an  acre  of 
^tia  groimd,  ooltirated  bj  the  boys  themselves  for 
beir  imosement.  No  profit  is  made  by  the  sale  of 
^plahles  or  frnit;  bat  the  whole  produce  of  the 
■den,  which  is  very  triml,  is  consumed  by  the  boys 
Imsclrea  on  the  establishment. 

The  boys  are  ordinarily  excluded  from  the  gronnd  in 
•It  of  the  master'a  rooms,  to  which  he  has  a  separate 
Dte.  The  master's  apartments  consist  of  three 
{•rooms  on  the  ground  floor,  with  three  bed- 
ihen  abore.  The  lower  rooms  open  into  a  passage 
lich  communicates  with  the  general  dining-ball,  and 

pmagi  on  the  npper  floor  communicates  with  the 
mitories  through  doorways,  which  are  closed  or 
(nxd  at  the  ducretion  of  the  bend  master.  The 
istm  sad  nominees  have  access  to  all  parts  of  the 
tahliehment,  indnding  the  master's  rooms. 

The  establishment  consists  of  120  boys,  5  nnder- 
ixes  ud  7  aerrants.  The  bead  master  is  appointed 
°>°|  the  pleasure  of  the  trustees,  and  receives  a 
^  of  200  guineas  per  annum,  and  has  meals  for 
>self  ud  funily  horn  the  school-house  kitchen, 
<7»d  which  any  extras  are  provided  by  himself, 
b  meins  no  perquisites  from  the  pupils,  nor  any 
i^  from  the  lands.  Although  the  master's  wife, 
^  nadis  with  him,  holds  no  appointment  in  the 
1^  of  the  trustees,  she,  in  fact,  discharges  all 
BU  doties  in  the  household  which,  if  the  master  were 
*  •  omied  man,  would  devolve  upon  a  matron  to 
"Kittige. 

Si«e  the  death  of  hia  two  children,  Mr.  Bowlatt 
f  hid  two  nieces  as  frequent  visitors  residing  with 
•a  la  bis  apartments,  and,  on  some  occasions,  his 
i«h«r.ui-Uw. 

The  parish  officers  of  Stapleton  rated  Richard 
"^  the  head  master,  as  occupier  of  the  said 
^  prdin  and  premises  nsed  for  the  purposes  of 
« "id  hospital  or  free  school,  and  the  trustees  for 
>  motli  of  the  said  house  and  premises  as  is  not 
J^^pnated  to  the  use  of  the  schoolmaster,  against 
«"  ntes  appeal  were  entered. 

tpoa  the  hearing  of  the  said  appeals,  the  court,  after 
"^i  ooiDsel  on  both  sides,  amended  the  rate  by 
Wi"?  ont  the  names  of  the  said  B.  Bowlatt  and 
"  trastees  on  the  ground  of  their  having  no  bene- 
o«l  iottmt  in  the  premises,  sobject,  however,  to 
a  'njima  of  the  Court  of  Q.B.  as  to  whether,  on 
be  fomjoing  lUtement  of  facts,  the  said  B.  Bowlatt 
Mthetmtoei  weio  liable  to  be  so  rated  to  the  relief 
■  the  pw  of  the  parish  of  Stapleton,  or  not. 
/•e  it.-.W.  H.  Cookt  argued  for  the  resps.,  and 
"«f  (Gifaor*  £i>iM<  with  him)  for  the  apps. 

Cur.  adv.  vuU. 


Nov.  6. — BLiACUBUitN,  J. — ^The  question  in  thes» 
cases  is,  whether  the  rate  in  respect  of  the  house  and 
premises  occupied  as  Colston  School  is  guod  ?  It  ap> 
pears,  from  the  statement  in  the  case,  that  the  premises 
in  question  were,  under  the  sanction  of  the  Court,  of 
Ch.  in  1859,  conveyed  to  feoffees  on  trusts  of  a  settle- 
ment made  by  Edward  Colston,  and  subject  to  a 
scheme  and  order  of  the  Court  of  Ch.  for  carrying  ont 
those  tmstj.  The  effect  of  the  settlement  and  schema 
is,  that  the  feoffees  hold  the  premises  in  trust  to  permit 
the  master,  wardens,  assistants  and  commonalty  of  the 
Merchant  Venturers  of  Bristol  (called  in  the  case  tb* 
trustees)  to  bold  and  enjoy  the  house  for  a  reridenoe 
for  100  poor  boys,  a  schoolmaster  and  necessary  ser- 
vants to  inhabit  in  it  for  a  school  to  teach  boys.  The 
tmstees  are  to  find  and  provide  for  them  board  and 
.lodging  there,  and  ultimately  to  put  them  ont  as  appren- 
tices. Of  these  boys  eighty  are  to  be  sons  of  freemen  of 
Bristol  or  bom  m  the  city,  twenty  may  be  bom  in  any 
other  place,  hut  a  preference  is  to  be  given  to  those  who 
are  of  kin  to  the  founder ;  all  must  be  poor,  and  all 
of  the  Church  of  England.  The  premises  are  used  for 
this  purpose.  The  present  schoolmaster,  Jlr.  Bowlatt, 
has  been  rated  to  the  relief  of  the  poor  of  the  parish  as 
occupier  of  the  portion  of  the  premises  used  as  his  re- 
sidence, and  the  trustees  have  been  rated  as  occupiers 
of  the  portion  appropriated  for  the  boys,  servants, 
school-house  and  playground.  It  does  not  appear  on 
the  case  that  the  portion  occupied  by  the  schoolmaster 
is  in  excess  of  what  wonid  be  reasonably  appropriated 
to  the  accommodation  of  such  a  functionary.  No  ques- 
tion is  raised  as  to  whether  the  nature  of  the  school- 
master's enjoyment  is  sufficiently  exclusive  to  make  him 
the  occnpier,  or  whether  it  is  merely  an  enjoyment  as  a 
lodger  or  inmate  may  be  luder  the  trustees.  The  pre- 
sent question  raised  is,  whether  the  fact  that  the  premises 
are  held  for  the  purposes  of  Colston  school  prevents  the 
occupation  from  being  beneficial  so  as  to  be  rateable. 
We  think  the  rates  are  good.  It  is  now  settled  that 
where  lands  are  occupied  for  public  purposes,  as  for 
instance  the  court-houses,  prisons  and  the  like,  so  that 
(to  adopt  the  language  of  the  Court  in  Seg.  T. 
WaUiagford  UnUn,  10  A  &  E.  264)  the  public  is 
the  occupier,  "whilst  those  who  would  otherwise 
have  been  the  oceopiers  are  in  the  situation  of  pnblio 
servants,  receivers  and  managers  for  the  public  benefit, 
without  any  interest  of  their  own,"  there  can  be  no 
rate  imposed,  for  the  rate  must  be  on  the  occupier, 
and  the  occupier,  in  aoch  cases  the  public,  cannot  be 
rated.  But  in  the  present  case  it  cannot  bo  said  that 
the  purpose  for  which  these  premises  are  occupied  is 
public  in  any  sense  of  the  word ;  they  are  occupied  for 
the  purposes  of  a  highly  laudable  charity,  bnt 
of  a  strictly  private  nature.  The  recipients  of 
the  charity  wonId  themselves  be  rateable  if  tbey  had 
an  exclusive  occupation.  In  72e$.  v.  Cree,  10  B.  &  C. 
203,  and  in  Rex  v.  S(.  Lukt's  Botpiial,  2  Bur. 
10S3,  which  were  especially  relied  on,  the  deosions 
went  on  the  ground  that  no  person  was  shown  to  be 
occnpier  of  the  premises  in  question.  lu  the  present 
case  there  is  no  snch  difficulty,  as  by  the  express 
terms  of  the  settlement,  as  well  as  from  the  nature 
of  the  thing,  the  trustees  are  to  be  in  the  occupation 
of  the  premises  for  the  purposes  of  carrying  ont  the 
charity.  It  is  trae  that  Lord  Mansfield,  in  the  case 
referred  to,  uses  language  which  has  been  nnderstood  to 
lay  down  the  proposition  that  where  the  occupiers  of 
land  are  bound  to  apply  it  for  the  benefit  of  a  charity 
they  are  not  rateable.  Bnt  thia  doctrine  has  not 
recently  been  adhered  to.  In  the  last  case  upon  the 
snbject,  Jieg.  v.  lAcenaed  VictuaUen'  Socieig,  I  Best 
&  Smith,  7 1 ,  Hill,  J.  says :  "  I  do  not  agree  that  there 
is  no  distinction  between  buildings  nsed  for  charitable 
and  buildings  used  for  public  purposes.  In  the 
former  case  there  is  an  actual  occupier,  in  the  latter 
there  is  not."    Then  my  brother  Crompton  referred  t» 


Digitized  by ' 


ioogk 


404 


MAGISTRATES'  CASES. 


Q.  B.]      London  and  NoitTH-WEsriiKN  Railway  Co.  v.  Chukcuwakdexs  ok  Caxnocr.     [(j.  B. 


several  recent  cases  in  which  the  distinction  has  been 
painted  oat.  The  Court  in  that  case  acted  upon  the 
distinction,  and  we  think  we  ought  to  follow  the 
decision.  The  consequence  is,  in  each  case  the  order  of 
sessions  mnst  be  quashed  and  the  name  of  the 
appellant  restored.  Order  ofsettiona  quathed. 

Wedneiday,  Nov.  U,  1863. 
The    Loni>oi<    asd     North-Wbstebn    Railway 
Company  (apps.)  ».  The  Cuukchwakdiuis   or 
Cannock  (resps.) 
Poor-rate — RaUway — Branch  line — Profit  derived  by 

main  lint  from  traffic  coming  from  the  branch. 
The  rateable  value  of  lend  in  a  parish  may  be 
increased  by  itt  producing  a  return  to  the  occitpiere 
out  of  the  parish,  a»  where  a  branch  railteay  occu- 
pied by  a  company  ouming  a  main  line  into  which  it 
rune,  produces  a  priifit  by  virtue  of  the  traffic  which 
it  causes  over  such  main  line. 
The  branch  line  of  A.  ran  into  the  main  Une  ofB., 
and  was  leased  to  the  latter  at  a  fixed  rent.  The 
traffic  on  the  branch  yielded  no  profit  whatever  with 
reference  to  the  branch  itself,  but  such  traffic  passed 
oner  the  main  line,  and  contributed  considerably  to 
the  traffic  and  profit  of  such  main  line: 
Beld,  that  B.,  as  tlie  occupiers  of  land  in  the  parishes 
through  which  the  branch  line  ran,  were  liable  to  be 
rated  not  merely  with  respect  to  the  earnings  of  such 
branch  lines  in  such  parishes,  but  in  respect  of  the 
value  to  them  us  bringing  a  profit  to  their  main 
line. 

This  was  a  special  case  stated  for  the  opinion  of  the 
court  in  pursuance  of  an  order  of  Cromptoo,  J.,  made 
onder  tlie  12  &  13  Vict,  c  45,  in  an  appeal  by 
the  London  and  North-Western  Railway  Company  to 
the  Quarter  Sessions  of  Staffordshire  against  a  rate  for 
the  relief  of  the  poor  of  the  parish  of  Cannock  in  the 
said  county. 

The  case  was  as  follows : — 

The  apps.,  tlie  London  and  North-Westem  Railway 
Company,  are  an  incorporated  company  acting  under 
the  provisions  of  an  Act  passed  in  the  session  of  Par- 
linmeut  beld  in  the  9th  &  lOtb  years  of  her  present 
lliijesty  Queen  Victoria,  and  intituled,  "An  Act  to 
consolidate  the  London  and  Birmingham  Grand 
Junction  and  Manchester  and  Birmingham  Railway 
Company."  The  Cannock  Mineral  Railway  Company 
were  incorporated  under  that  title,  by  the  Cannock 
Mineral  Railway  Act  1843,  and  were  thereby  autho- 
rised to  make  a  railway  from  Cannock  Mill,  in  the 
resps.'  parish,  to  the  North  Staffordshire  Railway 
(Potteries  line),  forming  a  junction  with  the  Trent 
Valley  line  of  the  apps.'  railway  at  or  near  the  Bugeley 
station  of  the  said  railway,  in  the  county  of  Stafford. 
The  same  statute  enacted,  that  it  should  be  lawful  for 
the  Cannock  Mineral  Railway  Company  to  demise  or 
lease  their  undertaking  for  such  consideration  or  annual 
rent,  and  npon  such  terms  and  considerations  as  they 
shoald  think  proper,  to  the  London  and  Morth-Western 
Railway  Company,  for  any  term  which  had  been  or 
should  bare  been  agreed  upon.  la  the  exercise  of  this 
power,  and  before  the  completion  of  the  line,  a  lease 
was  agreed  to  be  granted  by  the  Cannock  Mineral 
Railway  Company  to  the  apps.,  of  their  line  and  station, 
and  of  the  goodwill  of  the  trade  of  carriers  thereon,  at 
a  yearly  rental  of  5500{.  in  perpetuity,  and  the  apps. 
had  entered  into  possession  and  enjoyment  of  the  said 
premises  and  goodwill  so  agreed  to  be  leased  at  the 
time  of  making  the  poor-rate  hereinafter  mentioned.' 
For  the  purposes  of  this  special  case,  it  is  said  to  be 
taken,  that  at  the  time  of  the  makiug  of  the  said  rate, 
a  lease  bad  been  granted  in  the  terms  of  the  said 
agreement.  The  apps.  are  boimd  by  the  agreement  to 
keep  the  line  in  repair.  Copies  of  the  Acts  of  Par- 
liament herein  referred  to  accompany  this  case,  and  are 


to  be  deemed  part  thereof.  The  Ciiunock  ilioenl 
Railway  was  opened  the  7th  Nor.  18S9,  and  is  worked 
by  the  apps.  They  carry  on  exclusively  npoo  it  t 
business  of  carriers  of  passengers  and  goods.  The 
length  of  the  Cannock  Mineral  Railway  is  i^  miles, 
and  it  passes  tor  a  length  of  2^  milea  througb  tie 
resps.'  parish.  The  actual  nnmbcr  of  acres  of  Ucd 
occupied  by  the  2^  miles  of  railway  in  the  les^' 
parish  is  35  acres,  and  the  rateable  value  of  such  liod 
as  arable  or  pasture  land  may  be  taken  at  40i.  per 
acre. 

By  a  rate  or  assessment  for  the  relief  of  the  poor  of 
Cannock  and  for  other  purposes  chargeable  tkenos 
according  to  law,  made  on  the  26th  Nor.  1860,  alter 
the  rate  of  lOd.  in  the  pound,  the  London  and  North- 
Westem  Railway  Company  were  a&sessed  as  occopien 
of  the  said  two  miles  and  a  half  of  the  said  Caaooclc 
Mineral  Railway  in  the  resps.'  parish  (and  of  the  good- 
will of  the  apps.'  trade  of  carriers  thereon)  at  a  pim 
rental  of  3252.  I2«.,  and  a  net  rateable  vtlce  of  \in 
same  sum  of  325/.  1 2«,,  and  the  rate  demanded  of  the 
London  and  North-Westem  liailway  Company  on  that 
assessment  amounts   to  \3L  lis.  id.    The  London 
and  North-Westem  Railway  Company  duly  appealed 
against  the  said  rate,  and  gave   due  notice  of  soch 
appeal,  and  such   appeal  was   duly  respited  at  tlie 
quarter  sessions  held  in  the  first  week  next  after  the 
28th  June  1861,  and  again  at  the  quarter  seatioos 
held  in  the  first  week  next  after  the  Utb  Oct  U6I. 
The  causes  and  grounds  of  such  appeal,  and  the  appi.' 
objections  to  the  said  rate,  are  to  the  efiecl  that  tie 
apps.  are  in  and  by  the  said  rate  or  assessment  oter- 
rated  in  respect  of  the  yearly  value   of  the  rateable 
property  occupied  by  them  in  the  said  parish,  bit  it  i> 
admitted  that  the  apps.  are  to  have  the  fall  benefit 
of  such  grounds  shoald  the  effect  of  them  be  hen 
insoffidently  stated.    The  said    order  of  Gromptoii, 
J.  was  made   on  the    11th  May     1863,  whereby  it 
was  amongst  other  things  ordered  that  the  fu6» 
should  be  at  liberty  to  state  the  facts  of  the  case  in  the 
form  of  a  special  case  for  the  opinion  of  the  Costt  of 
Q.  B.,  they  agreeing  that  a  judgment  in  confonnit; 
with  the  decision  of  the  said  court,  and  for  such  coets 
as  the  court  shall  adjudge,  may  be  entered  on  motion 
by  either  party  at  the  court  of  sessions  of  the  peace  to 
be   held  in    aod    for    the  county   of  Stafford  seit 
or  next  but  one    after    the  decision  of   the  Court 
of  Q.  B.  shall  have  been  given.     The  gross  receipt: 
of    the    apps.    in    tho    year    for    which    the   nte 
was  made  amounted    in  the  parish  of  Cannxk  to 
143{.  6s.  9d.  per  mile,  making  338/.  6s.  lOd.  for  the 
two  miles  and  «  half  of  railway  in  the   resps.'  ^rish. 
The  total  expense  of  working  the  Cannock  Miooil 
RaUway  in  the  resps.'  parish  in  the  year  for  which  the 
rate  was  n.ade,  independently  of  the  rent  of  statioiei 
renewal  of  road,  interest  on  tenants'  capital  and  tenants' 
profits,  amounted  to  the  sum  of  322 A  18s.  4d.  p«r 
mile,  making  807/.  5s.  lOd.  for  the  two  miles  sod  a 
half  of  railway  in  the  resps.'  parish.     The  expense  of 
woiking  the  railway  in  the  resps.'  parish  therefore  ex- 
ceeded the  gross  receipts  there,  and  so  far  as  relates  to 
the  earnings  or  profits  there,  the   apps.  do  not  nuke 
any  net  earnings  or  profits  in  respect  of  the  land  ooea- 
pied  by  them  in  the  said  parish.    The  Cannock  Mineral 
Railway  forms  a  link  in  the  apps.'  system  of  railways, 
and  at  the  time  when  the  said  agreement  for  a  lose 
was  made,  the  apps.  considered  the  possession  of  this 
railway  desirable,  both  with  a  view  to  secure  traffic  for 
their  main  lines  and  to  prevent  other  railway  oompania 
from  gaining  access  to  the  district.     These  ecnsiders- 
tions  induced  the  apps.  to  enter  into  the  agreement  for 
a  lease  of  the  Cannock  Mineral  Railway  at  the  rent  he- 
fore  mentioned ;  but  so  far  as  regards  the  exdnsioD  of 
the  said  other  conpanies  from  the  district,  such  eona- 
derations,   from  a  change  of  circumstances,  did  sot 
exist  at  the  time  of  the  making  of  the  rate  m  quettimi. 
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Pappin  v.  May^iaiid. 


[Q.  B. 


Th«  Ciionock  Mineral  Railway  nnites  at  one  end,  aa 
Mmt  atated,  with  the  Trent  Valley  Railway  of  the 
ap|u.,  and  at  the  other  forma  a  janction  with  the  Can- 
nock branch  of  the  South  Staffordshire  Railway,  of 
which  last-mentioned  railway  and  branch  the  apps.  are 
also  lessees.  Passengers,  minerals  and  goods  are  con- 
Tejed  over  the  Caunock  Mineral  Railway  and  orer 
the  main  and  other  lines  belonging  to  or  leased 
by  the  apps.,  at  throash  rates  and  fates,  and  nearly 
the  whole  of  the  traffic  on  the  Cannock  Mineral 
Kailway  passes  over  some  part  of  the  apps.'  other 
lines.  By  this  means  the  Cannock  Mineral  Railway 
eontribntes  considerable  additional  traffic  to  the  main 
lines  of  the  apps.'  railways,  bat  the  apps.  are  rated 
in  respect  of  snch  additional  traffic,  together  with 
an  other  traffic  passing  along  their  lines  in  the  differ- 
ent parishes  where  the  profit  npon  it  arises.  In  the 
abore-mentioned  statement  of  gross  receipts  the  profits 
accming  to  the  apps.  from  the  traffic  so  carried  over 
their  other  lines  from  and  to  the  Cannock  Minernl 
Bailway  is  not  included.  The  traffic  of  the  Cannock 
Mineral  Railway  is  not  yet  folly  developed ;  the  line 
passes  through  a  rich  mineral  district,  and  over  land 
rapidly  increasing  in  value.  The  apps.  work  the 
Cionock  Mineral  Railway  in  connection  with  and  as 
put  of  their  general  system  of  lines,  and  in  the 
manner  which  they  considered  most  beneficial  for 
such  system,  and  not  with  any  special  reference  to 
profits  to  be  made  npon  the  above  railway  alone,  as 
distinct  from  the  beneficial  working  of  the  whole 
eyatem.  It  is  admitted  by  the  apps.  for  the  purposes 
«f  this  case  that  they  are  liable  to  b«  assessed  at  a 
net  rateable  value  of  40«.  per  acre,  being  the  value  as 
anble  or  pasture  land  of  the  land  occnpied  by  them  in 
the  parish,  making  a  sum  of  70^  for  the  thirty-five 
acres  of  land,  the  total  quantity  of  land  the  subject  of 
this  rate.  The  question  for  the  opinion  of  the  court 
is,  upon  what  principle  the  apps.  are  liable  to  be  rated 
ier  their  occupation  within  the  resps.'  parish  ?  If  the 
court  shall  be  of  opinion  that  the  apps.  are  not  liable 
to  be  rated  beyond  the  sum  of  40a.  per  acre,  then  the 
nte  is  to  be  reduced  accordingly  to  70L 

If  the  court  shall  be  of  opinion  that  the  apps.  are 
lisble  to  be  rated  beyond  the  said  sum  of  40<.  per 
act*,  then  the  rateable  value  upon  the  principle  laid 
d«oa  by  the  cooit  is  to  be  ascertained  by  a  reference 
and  assessment  to  be  made  accordingly. 

WdHik,  Q.  C.  {Davit  with  him)  appeared  in  support 
<^  the  rate,  and  contended  that  although  the  railway 
might  not  yield  any  profit  to  the  apps.  in  the  parish 
iOtlf,  yet  tjiat,  taken  in  connection  with  the  main  line, 
erer  which  snch  traffic  would  pass,  it  would  yield  a 
lovfit,  and  so  the  line  im  such  parish  would  be  of 
enhanced  value ;  independently  of  which  such  line 
would  be  of  valae  to  tie  company  in  connection  with 
their  general  system,  and  as  giving  them  a  monopoly  in 
the  district.  He  referred  to  Reg.  v.  Soulh-Eastem 
Baaaay  Company,  3  £1.  &  B.  481,  as  establishing  this 
principle. 

Bnitt,  Q.  C.  (SlaveUtf  HiU  with  bim),  for  the  apps., 
centeided  that,  inasmuch  as  the  working  of  the  line 
;«d>  no  profit,  the  apps.  are  only  liable  to  be  rated 
for  their  occupation  at  the  value  of  arable  or  pasture 
••nd.  [CocKBCRN,  C.  J. — We  must  look  to  its  value 
to  a  tenant,  namely,  what  it  would  let  for  to  a  com- 
psny  so  situated  as  this  company.]  Here  is  a  lease  in 
popetoity,  and  therefore  we  must  look  at  the  case  as 
thengh  the  branch  line  were  an  integral  portion  of  the 
<otire  line,  and  then  it  should  be  assessed  npon  the 
P«rochial  principle : 

Rtj.  V.  Flttton,  30  L.  J.  89,  M.  C. 
[CocKBCBjr,  C.  J. — Rent  is  prima  facie  evidence  of 
'>In«.  Snppose  at  this  moment  there  were  no  lease, 
•nd  the  apps.  wanted  to  take  it,  what  is  the  rent  they 
»onld  give  ?  They  would  arrive  at  that  by  this 
PKCH.    What  is  the  traffic  on  the  branch,  what  are  1 


the  expenses,  what  are  the  profits  it  would  produce  to 
the  main  line?  with  some  other  considerations. 
Blackburx,  J. — What  would  be  the  elements  of  tb» 
rent  ?  Why,  amongst  others,  the  capacity  to  add  to 
ibe  takings  of  the  main  line.]  The  true  principle  is 
stated  by  Lord  Ellenborongh  in  Rex  y.  Bcdworlh,  8 
East,  387,  which  is  that  the  property  can  only  be  rated 
whilst  it  is  productive.  The  rate  most  be  made  upon 
the  parochial  principle : 

Reg.  v.    The  Brighton  Railaay    Company,  15 

Q.  B.  213 ; 
Reg.  V.  The  Great  Western  Railaay   Company, 

15  Q.  B. 1085; 
The  Newmarket  Railieay  Company  v.  Si. 
Andrea-the-Le$t,  3  El.  &  B.  94. 
[Wighthax,  J. — Is  it  found  in  the  case  that 
the  London  and  North-Western  Bailway  Com- 
pany, if  released  from  the  lease,  would  give  nothing  as 
a  rent  for  the  line  ?]  It  is  not  so  found.  [Bi.ack- 
iiuBN,  J. — Why,  if  there  are  no  profits,  do  they  keep 
the  line  open  ?J 

By  the  Codrt. — The  ease  must  go  back  as  pro- 
vided for,  to  have  it  ascertained  what,  taking  all  its 
advantages  into  consideration,  is  the  rateable  value  of 
the  branch  line  in  the  reaps.'  parish  to  the  apps. 

Judgment  accordingly. 
Attorney  for  the  reaps.,  John  CoUit,  Penkridge. 
Attorney    for    apps.,    Jamei  Blenkintop,    Euston 
Station.  

Pappuj  (app.)  V.  Matkard  (resp.) 
Highway — A.  game  upon — 5  (f  6  WiU.  4,  c.  50,  t.  72 

— Conviction. 
Where  a  number  ofpereont  ateemiled  together  in  a 
puNie  highway  to  enjoy  a  diversion  rnUed  "  a  stag 
hunt,"  tohich  eonsitted  in  one  of  the  number  repre- 
senting a  stag,  and  the  others  chasing  him,  whereby 
an  obitntction  was  caused  : 
Held,  that  this  wtts  "  a  game "  within  the  meaning  of 
sect.  72  of  the  5^6  WiU.  4,  e.  50. 
This  waa  a  case  stated   under  the  SO  &  21  Vict, 
c  43,  upon  a  refusal  of  justices  to  convict  of  an  offence 
under  sect.  72  of  the  5  &  6  Will.  4,  c  SO  (the  High- 
way Act),  which  imposes  a  penalty  npon  any  person 
who  "  shall  play  at  football,  or  any  other  game,  on  any 
part  of  the  said  highway,  to  the  annoyance  of  any 
passenger  or  passengers." 

It  appeared  th^t  many  of  the  inhabitants  of  StrattOD, 
Cornwall,  were  in  the  habit  of  amusing  themselves,  on 
certain  evenings,  by  u  representation  of  a  stag-hunt  in 
the  public  streets,  which  consisted  in  one  of  their 
nnmb«r  being  dressed  so  as  to  represent  a  stag,  and 
many  others  following  bim,  aa  in  the  chase.  On  the 
1st  May  last  such  a  game  was  indulged  in,  and  caused 
an  obstraction,  and  upon  an  information  laid  under  the 
foregoing  section,  the  justices  dismissed  it,  holding 
that  this  w<is  not  a  game  within  the  meaning  of  the  Act. 
Welsby  now  appeared  in  support  of  the  information. 
[CocKBVKN,  0.  J. — What  do  you  say  to  Guy  Faux,  or 
to  aweepa  upon  a  May-day  ?]  Those  would  be  games 
within  the  Act  if  they  were  an  obstruction.  These 
facts  show  that  the  parties  were  engaged  in  a  game, 
and  they  obstracted  the  highway.  [Cockburn, 
C.  J. — It  might  be  said  to  be  analogous  to  the  game 
played  by  schoolboys  of  "  hart  and  honnds."]  Just 
so  ;  and  as  it  was  an  obstruction,  it  is  clearly  a  game 
within  the  meaning  of  the  section. 
No  one  appeared  on  the  other  side. 
CocKDDRN,  C.  J. — Assuming  that  they  were  pre- 
tendmg  to  hunt  the  stag,  it  certainly  appears  to  be  a 
game  such  aa  might  be  the  subject  of  a  conviction 
under  the  statute.  The  ease,  therefore,  must  go  down 
again  to  the  justices,  with  our  opinion  npon  it. 

Case  remitted  to  the  sessions,  with  the  opinion 
of  the  court 
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HopTON  V.  Thirwall— Fklkin  v.  Berbibge  and  ABornEB. 


[C.  B. 


HopTos  (app.)  V.  Thikwali.  (resp.) 
The  Siilmon   Fishery  Act — Baring  in  potsession  the 
young  o/ialmon — Ignorance  offah  being  the  young 
of  Salmon. 
Under  the  Salmon  Fishery    Act   1861,  tect.  15,  a 
penalty  is    imposed   tfpon  nny  person  who  shall 
"  have  in  his  possession  the  young  of  salmon."    A., 
with  a  rod  and  line,  caught  a  number  of  samlets 
(the  young  of  salmon')  whilst    he  was  fishing  for 
trout,  not  knowing  the   difference,   and  having  no 
intention   of  taking   or   luiving   in    his  possession 
sarnie's  or  the  young  oj  salmon,  or  the  young  of  the 
salmon  species : 
Held,  that  he  had  committed  no   offence  under  the 
statute. 

This  was  a  case  stated  under  tbe  20  &  21  Vict.  c. 
43,  apon  a  refusal  of  justices  to  convict  upon  an 
information  under  tlie  24  &  25  Vict  c.  109,  s.  15 
("  An  Act  to  amend  tlie  laws  lelating  to  fisheries  of 
salmon  iu  England.") 

By  tbe  above  section  it  is  enacted  (winter  alia)  that 
DO  person  shall  do  the  following  things  or  any  of  them : 
"  wilfully  take  or  destroy  tbe  young  of  salmon,  or 
liave  in  his  possession  tbe  young  of  salmon  ;"  and  by 
sect.  4  it  is  enacted  (inter  alia)  that  "young  salmon 
shall  include  all  young  of  the  salmon  species,  whether 
known  by  the  names  of  fry,  samlet,"  &c. 

It  appeared  that  tbe  deft,  was  fonnd  fishing  in  tbe 
river  Ithon,  Radnorshire,  with  a  rod  and  line;  that  be 
had  troot  and  samlet  in  his  basket,  eight  or  ten  samlets 
being  recently  killed ;  that  the  deft,  admitted  taking 
them,  but  stated  that  be  had  taken  them  while  fishing 
for  troat,  not  knowing  at  that  Ume  the  difference  be- 
tween trout  and  samlet,  and  having  no  intention  of 
taking  or  having  in  bis  possession  samlets  or  the  young 
of  salmon,  or  tbe  young  of  tbe  salmon  species.  Tbe 
justices,  upon  the  hearing,  found  that  the  deft,  had 
taken  and  had  in  bis  possession  certain  fishes  fonnd  in 
the  river  Ithon  called  samlets,  but  that  ha  had  not 
done  so  wilfully,  and  that  he  was  at  the  time  ig- 
norant of  the  fact  of  the  said  fishes  being  samlels,  or 
the  young  of  salmon,  or  young  of  the  salmon  species, 
and  they  were  of  opinion  that  tliey  ought  not  to  con- 
vict the  deft,  of  the  offence,  and  they  therefore  dis- 
missed tbe  information. 

Davis  now  appeared  for  the  app.,  and  contended 
that  the  justices  were  wrong,  for  that  as  in  fact  the 
samlets  were  in  his  possession,  it  was  immaterial 
whether  or  not  he  knew  they  were  samlets.  [Cock- 
B(;iui,  C.J. — Ignorance  of  the  law  is  no  excuse,  but  it 
is  otherwise  with  ignorance  of  the  fact.  Suppose  be 
bad  tliongbt  they  were  trout.  He  must  intend  to  act 
nnlawfully.]  llie  Legislature  has  mads  it  an  offence 
"  to  have  samlets  in  his  possession."  [Cockbvrn. 
C.J. — Prima  facie  he  must  be  taken  to  know  what 
it  is  he  has  in  his  possession  ;  but  here  tbe  justices 
have  specifically  found  the  other  way.]  That  might 
be  a  ground  for  mitigating  the  penalty,  but  the 
Legislature  has  made  it  an  offence  merely  to  have  them 
in  possession. 

By  tbe  Court. — For  the  reasons  which  the  justices 
liave  given  they  came  to  a  right  decision. 

Judgment  for  the  rttp. 


COUBT  OF  COIOIOir  BENCH. 

Kcported  by  W.  Mati>  anil  LmiuiT  SlOTH,  Esqrs., 
Barrlatcrs-st-Law. 

Wednesdm/,  Ifov.  11,  1863. 

FEi.Knt  (app.)  «.  Bbbridob  aso  ahotreb 

(resps.) 

'Laying  out  of  new  street — Publie  Etalih  Act  1848 — 

Local   Government  Act  1858— ^e-faw  t(f  local 

ioardofhtalth. 


The  Public  BeaUh  Act  1848  required  ceritin  notiets 
to  be  given  to  the  local  board  of  health  by  perttus 
laying  out  new  streets  in  their  district.    The  laei 
Goremment   Act  1858  gave  pomer    to   the  heel 
board  to  make  bye-laws   rtgtJating  amo^tt  olhir 
things  the  laying  out  of  new  streets;  but  it  eos- 
iaiued  a  taving  clause  with  respect  to  all  "proceei- 
ings,  matters,  or  things  "  begun  under  the  prenais 
Act.     The  defu.  some  time  before  the  coming  tato 
operation  of  the  Local  Goternmeat  Act,  prvponag 
to  lay  out  a  new  street,  gave  the  necessary  notices 
required  by  the  Public  Jleallh  Act,  to  the  heal  board, 
but  did  not  proceed  to  lay  the  street  out  tilltiemotth 
of  May  1862.    In  the  meantime,  in  pursuance  of  ike 
powers  given  by  the  Local  Government  Act,  the  Uxal 
board  Imd  made  a  bye-lata  requiring  notices  to  te 
given  of  a  more  detailed  character  than  had  been 
required  by  the  PMic  Health  A  ct,  and  they  amiiadii 
that  the  street  had  not  been  begun  within  the  meaimj 
of  the  Public  Health  Act,  and  that  therefore  tie 
defts.  ought  to  have  given  fresh  notices  so  as  It 
satisfy  the  new  bye-lam,  and  that  thty  were  Uaile  to 
a  penally  for  proceeding  to  lay  out  the  street  trilA- 
out  having   done  so.     The  local  board  tiemftm 
summoned  the  defU.  before  justices,  who  ditimsei 
the  complaint : 
Held,  on  appeal,  that  the  decision  of  the  justices  ms 
not  wrong. 

Case  stated  for  the  opinion  of  the  Court  of  C.  E. 
under  20  &  21  Vict.  o.  43,  s.  2. 

At  a  petty  sessions  held  at  Sittingbonras,  on  tks 
2nd  June  1862,  before  justices  of  the  peace  for  the 
district  of  Sheemess,  in  tbe  county  of  Kent,  the 
resps.,  Richard  Berridge  and  Heoiy  Bateman  JenUni, 
appeared  to  answer  a  complaint  laid  by  app. 
Edward  Felkin,  the  clerk  to  and  on  behalf  of  tbe 
Sbeerness  local  board  of  health,  that  tbe  resps.,  bong 
the  owners  of  certain  land  within  that  distnct, 
lying  between  Berridge-road  or  Green-street,  Marina- 
town,  and  Marine-terrace,  Ward'a-town,  near  Sbeer- 
ness, did,  on  tbe  12th  March  1862,  offend  against  a 
certain  bye-law,  Ko.  28,  duly  made  in  that  behalf  by 
the  local  board  of  health,  pursuant  to  sect.  34  of  the 
Local  Government  Act  1858,  confirmed,  printed,  and 
hung  up  as  required  by  that  Act,  and  then  and  still 
in  force  (that  is  to  say) :  For  that  the  said  resps.  did 
lay  out  a  new  street  within  tbe  sud  district,  to  wit, 
from  and  out  of  a  certain  road  leading  from  Banks- 
town  te  Cheyney-rock  to  a  certain  chapel,  of  and  bs- 
longing  to  a  society  called  the  Bible  Christians  Ajs»- 
ciation,  at  Marina-town,  in  the  said  district,  and  M 
not,  nor  did  either  of  them,  give  one  month's  notice  to 
the  local  board  of  such  intention  by  writing,  delivered 
to  the  local  surveyor,  orMefl  at  his  office  as  requiiel 
by  the  said  bye-law,  in  coutravention  thereof ;  sol 
that  tbe  said  resps.  did  not,  nor  did  either  of  tbem, 
leave,  or  cause  to  be  left  at  the  oiBce  of  th» 
said  surveyor  a  plan  or  section  of  such  intended  new 
street  as  required  by  the  bye-law  in  contravoitisi 
thereof. 

.  By  sect.  72  of  11  &  12  Vict,  c  63  (the  PnhDe 
Health  Act  1848),  it  U  enacted,  "  Th»t  one  month  at 
the  least  before  any  street,  &c  is  newly  laid  out  ss 
aforesaid,  written  notice  shall  be  given  to  the  local 
board  of  health,  showing  the  intended  level  and  width 
thereof,  and  the  level  and  width  of  every  sudi  street 
shall  bo  fixed  by  the  said  local  board,  and  it  shall  sot 
be  lawful  to  lay  out,  make,  or  build  upon  any  such 
street  otherwise  than  in  accordance  with  the  level  a^ 
width  so  fixed,  unless,  upon  disapproval  by  the  isii 
local  board  of  the  level  or  width  specified  in  •»* 
notice,  the  General  Board  of  Health  shall  otherwise 
direct ;  and  whosoever  shall  lay  out,  make,  or  baila 
upon  any  such  street  otherwise  than  in  aooordanoa 
with  the  level  and  width  fixed  by  the  said  local  boanl, 
or  approved  by  the  said  general  board,  (hall  be  liabla 
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Fklkin  i>.  Brbridgb  and  ahothbk. 


[C.  B. 


for  mrj  snch  oifeoce  to  a  penalty  not  exceeding  20/. 
for  ereiy  d«y  daring  which  be  shall  permit  or  safifer 
laeh  itreet  to  continne  to  be  so  improperly  laid  oat, 
nude,  or  bailt  apoo,  and  the  said  local  board  m»j,  if 
they  ehall  think  fit,  cause  any  snch  street  laid  out  or 
made  at  a  level  or  width  otherwise  than  in  accordance 
with  the  level  and  width  so  fixed  or  approved  as  afore- 
said, or  any  building  bnilt  in  any  such  street  other- 
wise than  in  accordance  with  snch  level  and  width,  to 
be  altered  in  snch  manner  as  the  case  may  require,  and 
the  expenses  incnrred  by  them  in  so  doing  shall  be 
repaid  to  them  by  the  offender,  and  be  recoverable  from 
hiin  in  a  summary  manner :  provided  always,  that  if 
no  snch  level  or  width  be  fixed,  and  no  approval  or 
disapproval  of  the  level  or  width  proposed  be  signified 
by  the  said  local  board  within  one  month  from  the  last- 
mentioned  notice,  the  intended  street  may  be  laid  ont 
and  mads  upon  the  Isrel  and  of  the  width  specified  in 
such  notice  if  the  same  be  otherwise  in  accordance 
with  the  other  provisions  of  this  Act." 

The  Local  tioveinment  Act  1858  (21  &  22  Viet. 

c  98),  took  effect  in  the  district  of  the  Sheerness 

local  board  of  health  from  the  Ist  Sept  1858.     By 

sect  34  of  that  Act  it  is  enacted,  "That  every  local 

_  board  may  make  bye-Uws  with  respect  to  the  following 

'  matters,  that  is  to  say : 

"  I.  With  respect  to  the  level,  width  and  eonstrao- 
tion  of  new  streets,  and  the  provisbns  for  the  sewerage 
thereof. 

"2.  With  respect  to  the  stmctore  of  walls  of  new 
bnildings,  for  eecnring  stability,  and  the  prevention 
of  fires. 

"3.  With  respect  to  the  snfficiency  of  the  space 
about  buildings  to  secure  a  free  circnlation  of  air,  and 
with  respect  to  the  ventilation  of  buildings. 

"4.  With  respect  to  the  drainage  of  buildings,  to 
water-closets,  prines,  ash-pits  and  cesspools  in  con- 
nection with  bnildings,  and  to  the  closing  of  buildings, 
«r  parts  of  buildings,  unfit  for  human  habitation,  and 
t»  prohibition  of  their  nse  for  such  habitation. 

"  And  they  may  further  provide  for  the  observance  of 
the  same  by  enacting  therein  such  provisions  as  they 
think  necessary  as  to  the  giving  of  notices,  as  to  the 
deposit  of  plans  and  sections  by  persons  intending  to 
lay  out  streets  or  to  construct  buildings,  as  to  inspection 
by  the  local  board,  and  as  to  the  power  of  the  local 
fcoard  to  remove,  alter,  or  puli  down  any  work  begun 
or  done  in  contravention  of  such  bye-laws.  Provided 
always,  that  oo  such  bye-law  shall  affect  any  bnilding 
erected  before  the  date  of  the  constitution  of  the  dis- 
trict ;  but  for  the  purposes  of  this  Act,  the  re-erecting 
•f  any  building  pulled  down  to  or  below  the  ground- 
floor,  or  of  any  frame  building,  of  which  only  the 
framework  shall  be  left  down  to  the  ground-floor,  or 
the  conversion  into  a  dwelling-house  of  any  bnilding 
«ot  originally  constructed  for  human  habitation,  or 
tile  conversion  into  more  than  one  dwelling-house  cf  a 
building  originally  constmcted  as  one  dwelling -honse 
•nly,  shall  be  considered  the  erection  of  a  new 
building." 

Bye-laws  were  made  by  the  Sheerness  local  board 
«f  health  on  the  25th  day  of  Oct.  1860,  in  pnrsuance 
of  this  section  : — 

Bye-law  No.  28  was  as  follows : 
"  Every  person  who  shall  intend  to  make  or  lay  ont 
•ly  new  street,  whether  the  same  shall  be  intended  to 
be  nsed  as  a  public  way  or  not,  shall  give  one  month's 
foUce  to  the  local  board  of  such  intention  by  writing, 
delivered  to  the  local  surveyor  or  left  al  his  office,  and 
■liaU,  at  the  same  time,  leave,  or  cause  to  be  left,  at 
tl>s  said  oflice,  a  plan  and  section  of  such  intended 
■xv  street,  drawn  to  a  scale  of  not  less  than  1  inch 
to  every  44  feet,  and  every  such  plan  shall  show 
thereon  the  names  of  the  owners  of  the  land  through 
<r  over  wbieb  such  street  shall  be.  intended  to  pass ; 
^   krel,    width,    direction,  the    proposed    mode  of 


construction,  the  proposed  name  of  snch  intended 
new  street,  and  its  position  relatively  to  the  street 
nearest  thereto ;  the  size  and  nnmber  of  the  intended 
building  lots,  and  the  proposed  sites,  height,  clas» 
and  nature  of  the  buildings  to  be  erected  therein,  and 
the  proposed  height  of  the  division  and  feuce  walls 
thereon,  and  shall  contain  the  name  and  address  of  the 
person  intending  to  lay  out  such  new  street,  and  bo 
signed  by  him  or  his  duly  authorised  agent.  Every 
such  section  shall  show  thereon  the  level  of  tb» 
present  surface  of  the  groond  above  some  known  fixed 
datum,  the  level  and  rate  or  rates  of  inclination  of  the 
streets  with  which  it  will  be  connected,  and  the  level  of 
the  loweet  fleers  of  the  intended  new  buildings." 

Sect.  9  of  the  Local  Government  Act  1 858  enacts 
that  "all  proceedings,  contracts,  matters  and  things 
respectively  begun  or  made  nnder  any  section  of  the 
Public  Health  Act  1848,  repealed  by  this  Act,  may 
respectively  be  proceeded  wiUi  and  enforced,  as  if  no 
such  repeal  had  taken  place,  and  all  powers  exercised 
or  bye-laws  made  nnder  any  section,  shall  oontinue  in 
force  until  the  new  powers  and  bye-laws  authorised  by 
this  Act  are  brought  into  operation,  and  no  such 
repeal  shall  affect  any  decree  or  order  of  the  High 
Court  of  Chancery,  or  of  any  other  ooart  of  justice  that 
has  been  obtained  previously  to  the  passing  of  this 
Act." 

It  was  admitted  by  the  app.  that  the  reaps,  bad 
given  notices  to  the  local  board  and  had  deposited 
plans  of  a  new  street  intended  to  be  laid  out  by  them 
pursuant  to  sect.  72  of  the  Public  Health  Act  1848, 
some  time  before  the  Local  Government  Act  1858 
came  into  operation. 

The  reaps.'  attorney  objected  that  the  complaint 
laid  by  the  app.  alleged  no  offence,  inasmuch  as  th» 
fact  of  notices  and  plans  having  been  given,  deposited 
and  accepted  in  compliance  with  sect.  72  of  th» 
Public  Health  Act  1848,  was  not  negatived.  He  con- 
tended that  the  notices  given  by  the  reaps,  to  and  ac- 
cepted by  the  local  board  prior  to  the  Local  Govern- 
ment Act  1858  was  "  a  proceeding,  matter  and  thing 
begun  or  made,"  within  the  meaning  of  sect.  9  of 
the  Local  Government  Act  1858,  and  might  still  be 
carried  into  execution. 

The  justices,  considering  that  the  admission  by  th» 
app.  that  notices  had  been  given  and  plans  deposited 
and  accepted  by  the  local  board  previous  to  the  opera- 
tion of  the  I^Acal  Government  Act  1858,  was  in  fact 
an  answer  to  the  case,  held  the  objection  to  be  good, 
and  dismissed  the  complaint. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  decision  of  the  justices  in  dismissing  the 
complaint  on  the  ground  aforesaid  was  or  was  not 
right  in  point  of  law. 

It  was  said  by  the  connsel  for  the  app.,  but  not  stated 
in  the  case,  that  the  notices  had  been  given  and  plans 
deposited  by  the  defts.  as  long  as  seven  years  ago,  and 
that  the  street  in  question  was  one  of  a  large  number 
of  streets  projected  by  the  defts.,  only  a  small  portion 
of  which  had  been  subsequently  laid  out. 

Archibald  (iusA,  Q.  C.  with  him)  for  the  app. — 
The  facts  are  not  satisfactorily  stated  in  the  case,  for  it 
is  merely  stated  generally  that  the  notices  were  given 
some  time  before  the  coming  into  operation  of  the 
Local  Government  Act.  The  words  of  the  saving 
clause  do  not  apply  where  a  party  has  lain  by  for 
many  years.  There  have  been  no  "  proceedings  begun  " 
within  the  meaning  of  the  Act. 

E.  C.  WUlougkby  for  the  resps. 

Erlk,  C.  J. — In  an  appeal  from  the  decision  of 
magistrates,  the  apps.  are  bound  to  show  that  the  deci- 
sion of  the  magistrates  is  wrong.  Upon  the  statement 
of  the  facts  here  it  is  not  shown  that  the  magistrates 
were  wrong  in  their  decision.  I  am  anxious  to  limit 
our  judgment  by  expressing  it  in  this  guarded  way,  so 
that  in  csM  the  parties  choose  to  raise  the  ^nestitn 
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again  when  subsequent  dealings  take  place  wilb 
the  propertr,  if  they  can  change  the  facts  at  all,  they 
may  not  be  prevented  from  doing  so. 

Williams,  Uyles  and  Keating,  JJ.  concarred. 
Judgmtnt  fur  the  re$pt. 


Nov.  n  and  12,  1863. 

Savage  v.  Savage. 

Markets — Local  Board  of  Bealth — PenaUy   mtder 

bge-buoM. 
By  tect.  6i  qfZ  Geo.  4,  c  xxv.,  it  mat  enacted 
that  no  person  thonld  be  subject  to  any  penally  by 
virtue  of  this  Act  for  placing  or  setting  any  stalls 
or  standings,  or  exposing  to  sale  any  provisions, 
goods,  teares,  merchandise,  or  other  articles  or 
things  whalsoever,  in  mcA  parts  of  Ae  several 
streets,  lanes,  passages,  ami  public  places  within 
the  toon  of  Barnsley  as  should  have  been  theretofore 
used  for  that  purpose  at  the  times  of  the  usual 
fairs  and  mariets  toithin  the  said  town,  due  care 
being  taken  to  impede  as  little  as  possible  the  public 
passage  along  the  same: 
Held,  that  a  Local  Board  of  Health  constituted 
since  the  passing  of  the  above  Act  had  powtr  to 
direct  by  their  bye-lams  tehere  certain  goods  should 
be  exposed  for  sale  m  the  toon  on  a  market 
day,  and  also  to  impose  a  penally  upon  any  per- 
son selling  goods  on  ground  not  appropriatai  by 
the  Board  for  that  purpose ;  and  that  a  person  so 
violating  their  bye-law  uiould  not  be  exempted  by 
the  above  statute  from  the  penalty,  notwithstanding 
he  had  exposed  his  goods  for  sak  for  many  years 
on  the  same  spot  previously  to  the  formation  of  the 
Board. 

An  information  iras  laid  befors  the  justices  sitting 
ftt  petty  sessions  at  Barnsley,  by  the  app.  (inspector  of 
markets  and  fairs  in  the  township  of  Barnsley)  against 
the  reap,  (a  batcher),  for  placing  and  exposing  for  sale 
some  butcher's  meat  on  May-day-green,  in  Barnsley, 
that  not  being  the  place  appropriated  for  the  sale  of 
batcher's  meat,  contrary  to  the  directions  of  the  ip- 
apector  of  markets,  and  contrary  to  the  statnte  and 
the  bye-laws  of  the  local  board.  The  justices  dismissed 
theinformation,  and  the  app.  being  dissatisfied  with 
their  decision,  the  following  case  was  stated  for  the 
opinion  of  this  coort  :— 

CASE. 

A  local  Act,  3  Geo.  4,  c.  xzT.,  entitled,  "An  Act  for 
lighting,  paving,  cleansing,  watching  and  improving 
the  town  of  Barnsley,  in  the  West  Riding  of  the 
county  of  York,"  was  passed  in  1822.  By  the  62ad 
section  a  variety  of  annoyances  and  nuisances  in  the 
streets,  lanes,  roads,  highways,  passages,  or  other  public 
places  in  the  said  town,  were  prohibited.  The  some 
sectlen  provided  that  "if  any  person  or  persons  shall  in 
any  of  the  present  or  futiure  streets,  lanes,  roads,  high- 
ways, passages,  or  other  public  places  in  the  said  town, 
expose  for  sale  or  sell  any  horse,  ass,  pig,  sheep,  bull, 
cow,  or  other  beast  or  cattle  (except  in  any  public 
market  or  fair),  or  hang  np,  place,  or  expose  to  sale 
the  carcase  of  any  calf,  sheep,  swine,  cattle,  or  beast, 
or  any  part  or  parts  thereof,  or  any  goods,  wares,  or 
merchandise  whatsoever,  or  any  fruit,  vegetables,  or 
garden  stuff,  or  other  matter  or  thing  in  or  npon,  or  so 
as  to  project  over  or  upon  any  footway  or  carriage  way, 
or  beyond  the  line  of  or  on  the  outside  of  the  window 
or  windows  of  the  house  or  shop  at  which  the  same 
shall  be  so  hung  up  or  placed  or  exposed  to  sale,  or 
so  as  to  obstruct  or  incommode  the  passage  of  any 
person  or  carriage;"  any  person  so  oHeuding  was 
Tendered  subject  to  a  penalty  of  a  sum  not  exceeding 

Sect.  63  of  the  same  Act,  which  is  not  repealed, 
is  as  follows ! — "  Provided  always,  and  be  it  further 


enacted,  that  no  person  shall  be  subject  to  aoy  penalty 
by  virtue  of  this  Act  for  placing  or  setting  any  stalls 
or  standings,  or  any  waggons,  carts,  or  other  cartiajes 
iu  which  any  provisions,  goods,  wares,  merchandijct,. 
articles,  or  things  shall  have  been  bronght  and  be 
offered  for  sale,  or  exposing  to  isle  any  such  provisioiu, 
articles,  or  things,  so  as  that  such  waggons,  cuts,  or 
other  carriages,  stalls  or  standings,  articles  or  things, 
be  placed  in  such  part  of  the  ssid  streets,  lanes,  roidi, 
passages,  or  public  places  as  sliall  be  app  minted  for  Uut 
purpose  by  the  said  commissioners,  with  the  consent  of 
the  owner  or  owners  of  the  fairs  and  markets  held  at, 
within,  or  for  the  said  town  of  Barnsley  for  the  tune 
being,  or  his  or  their  authorised  agent,  in  writing,  doe 
care  being  taken  in  all  the  aforesaid  cases  to  impede  or 
obstruct  as  little  as  possible  the  public  streets,  laneSr 
roads,  highways,  passages  and  places  within  tlie  said 
town." 

And  sect.  64,  which  is  also  unrepealed,  is  as  follows  :— 
"  Provided  also,  and  be  it  further  enactad,  that  no 
person  shall  be  subject  to  any  penalty  by  virtae  of  this 
Act,  for  placing  or  setting  any  stalU  or  standings,  or 
exposing  to  sale  any  provisions,  goods,  warn,  merchu- 
dises,  or  other  articles  or  things  whatsoever,  io  snch 
parts  of  the  several  streets,  lanes,  passages,  and  pnblie 
places  within  the  said  town  as  shall  have  been  hereto- 
fore used  for  that  purpose  at  the  times  of  the  nsnil 
fairs  and  markets  within  the  ssid  town,  doe  care  being 
taken  to  impede  as  little  as  possible  the  public  pasugs 
along  the  same." 

The  Dnka  of  Leeds  was  at  the  time  of  the  passing 
of  this  Act  the  lord  of  the  manor  of  Barnsley,  and  tbe 
owner  of  the  markets  and  fairs  in  the  town  of 
Barnsley,  which  had  been  customarily  held  in  parts 
within  that  town,  with  the  pickaf^es,  stallages,  narket 
rents  and  tolls  thereof,  and  of  three  pieces  of  land,  one 
called  the  Church-field  or  Michaelmas  Fair-field,  in 
which  the  Barnsley  October  fair  had  usually  been 
held,  the  Market-hill  and  the  May-day-green,  when 
fiiirs  had  always  been  held  in  February  and  May. 

By  an  ancient  charier,  dated  1249,  the  right  to  hold 
a  market  in  the  town  of  Barnsley  every  week  on  Wed- 
nesday was  granted  to  the  priors  and  convent  of 
Ponlefract,  and  a  market  for  the  sale  of  butcber's 
meat  and  other  marketable  commodities  has  beta 
always  held  on  the  Market-hill  daring  the  day  time  on 
Wednesday,  and  a  like  market  was  also  holden  there 
on  Saturday  evenings  until  the  butchers  commenced  to 
sell  their  meat  on  Saturday  upon  the  May-dar-green. 
They  so  commenced  more  than  thirty  years  before  the 
commencement  of  these  proceedings,  and  since  then 
without  iDtermptiou  the  sale  of  butchers'  mett 
and  several  other  marketable  commodities  npon  stalls 
or  standings  has  taken  plaoe  un  Saturdays  upon  the 
May-day-green ;  and  on  Wednesday  also  the  market 
generally  has  been  held,  not  only  on  theMay-day-grcen 
but  also  on  the  Market-hill. 

The  butchers  placed  stalls  on  the  May-day-greec 
for  the  porposes  aforesaid,  and  pipes  were  laid  for 
supplying  gas,  and  the  same  was  supplied  to  and  paid 
for  by  the  stall  owners. 

Some  of  the  batchers  have  paid  during  the  past 
thirty  years,  although  irregularly,  to  lessees  and  others, 
stallage  rent  for  standing  upon  the  May-day-green, 
but  the  right  to  collect  this  stallage  has  always  been 
disputed. 

The  commissioners  appointed  under  the  said  Act 
3  Geo.  4,  c  xxr.,  did  not  purchase  the  rights  of  the 
lord,  but  purchased  the  piece  of  land  called  the 
Market-bill^  and  in  other  respects  continued  to  exer- 
cise their  powers  under  the  Act,  until  the  year  1853, 
when  the  General  Board  of  Health  made  a  pronsional 
order,  which  was  confirmed  by  the  statute  16  &  17 
Vict,  c  24  (called  "  The  Public  Health  Sapplemeptat 
Act  1853,  Ko.  1  "),  so  far  as  the  same  was  authorised 
by  the  Public  Health  Act.    By  this  order  and  statnte 
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>  local  board  of  health  was  constitated  in  the  town  of 
Bani6l<7,  and  it  was  therabj  proridad,  amongst  other 
Ibii^  that  th«  powers,  properties  and  estates  of  the 
lominiHtoners  should  be  transferred  to  the  local 
bosrd  of  health,  and  also  that  the  provisions  (with 
gertiio  exceptions)  of  the  sud  Pnblic  Health  Act 
ihoolil,  whenever  practicable,  be  applied  to  anything 
fbich  ahosld  arise  under  the  onrepealed  parts  of  the 
laid  local  Act,  and  snch  snrepealed  parts  should  be 
iiKoiforated  with  the  said  Pablio  Health  Act,  and 
ibonld  extend  to  the  whole  of  the  sud  township. 

The  local  board  was  dnly  elected  and  has  since 
exerdied  the  fonctions  conferred  opon  them  by  the 
PabKo  Health  and  Local  Government  Acts,  and  tbe 
pnpertj  belonging  to  the  commissioners  became 
retell  in  thero  :  among  other  property  was  the  piece 
of  land  containing  aboat  999  yards  above  referred  to, 
ud  termed  tbe  Market-hill. 

Is  the  month  of  Joly  I860  a  resolntion  was  passed 
it  a  meeting  of  the  owners  and  ratepayers  of  the 
district  of  the  township  of  Bamsley  (being  the  district 
ef  the  said  local  board)  that  the  local  board  should 
btre  power  to  do  the  following  things,  or  any  of  them, 
vithin  their  district : — 

"To  provide  a  market-place  and  construct  a  market- 

IiooM  and  other    conveniences    for  the  purpose    of 

boldiiig  markets  in  the  said  district,"  Jbe. 

Thia  resolntion  was  carried  upon  a  poU. 

The  local  board  therenpon  completed  an  arrange- 

mat  which  they  had  been  negotiating  for  the  purchase 

o(  tlie  tights  to  tbe  markets  and  fairs  belonging  to  tbe 

Dnke  of  l«eds,  and  by  a  conveyance  dated  the  13th 

Jane  1861,  between  the  tmstees  of  the  will  of   the 

Ute  Doke  of  Leeds  and  the  Local  Board  of  Health  of 

Binblej,  which  was  execoted  with  tbe  sanction  of  the 

Cout  <rf  Ch.,  the  said  tmstees,  in  consideration  of  the 

•m  of  i700L  paid  to  them  by  tbe  sud  local  board, 

"Thirdly,   all    that    waste    or    tinindosed  land    or 

{mod  litoate  in  the  township  of  Bamsley  aforesaid, 

aOed  or  known    by    tbe     name   of    Hay-day-green, 

lopUier  with  all   and  all   manner  of  lawfal  proSts, 

einaodiUes,  privileges,  and  advantages  whatsoever, 

aai>{,  arising,    renewing,    increasing,    or    payable 

for  or  ia  respect  of  all  and  every  tbe  said  fairs  and 

oubti  ud  every  of  them  hereafter  to  be  holden  and 

bfl  under  or  by  viitoe  of  these  presents  for  the  said 

Uvs  of    Barnsley   within    the    bounds,   limits   and 

ptciiicti  of  the  same." 

Aa  looD  ss  tbe  conveyance  was  executed  and  tbe 
ImiI  board  obtained  permisnon,  they  proceeded  to 
frme  hje-laws,  and  to  settle  tables  of  tolls  for  the 
iwketi  and  fairs.  The  bye- laws  purported  to  be 
mido  ud  ordained  by  tbe  Local  Board  of  Health  for 
ti»  dinrict  of  the  township  of  Bsmsley  in  the  oonuty 
of  Toik,  for  the  better  regnlation  of  the  markets  and 
bin  md  market-plaoes  for  the  sale  of  catUe,  animala 
od  pioriiions  and  all  other  marketable  oommoditiea 
■ithiii  the  said  district,  paranant  to  the  powers  and 
I  (nrioons  contained  in  the  Public  Health  Act  1848, 
like  Public  Health  SnpplemenUl  Aot  1853  (No.  1), 
ffi  the  Local  Government  Act  1 858. 

The  toticas  reqnired  by  the  Public  Health  Act  were 
W  pvcn,  and  the  bye-laws  were  submitted  to  and 
ttfmti  by  the  Secretary  of  State. 

The  certificate  of    two  justices  required  by   the 
K  &  U  Tut.  &  34,  s.  82  (the  Markets  and  Fairs 
paaea  Act  1847^  was  also  obtained,  certifying  that 
be  CoraEzdiange  or  market-house,  Market-hill,  May- 
*'7'P<'><  Church-field,  and  other  plaoes  to  be  used 
f"  Uis  within  the  said  distriol,  were  properly  com- 
("Mandfitforpublionse. 
n*  M  and  4tii  bye-laws  were  ts  follows  :— 
"ifrnriaHat  •/At  0pm  Mmrhtt,  itarhtt-im. 
J|^The  open  market,  situate  on   Market-bill,  in 
.BandiT  lienaBid,  shall  be  appropriated  as  a  market 
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for  the  sale  therein  on  Wednesdays  of  butcher's  meat, 
bacon,  pork,  cheese,  eggs  and  butter  in  the  firkin  or 
Maid  down,'  flower  roots,  plants,  trees,  shmbs, 
calicoes,  cloth,  linen,  mercery,  articles  of  dress,  pro- 
visions, ooopers'  ware,  pastry,  spices,  confectionery, 
books,  nuts,  brooms,  besoms,  and  hardware ;  and  on 
Saturdays  the  same  shall  be  exclusively  appropriated 
for  the  sale  therein  of  butcher's  meat,  bacon,  pork, 
cheese,  eggs  and  butter  in  tbe  firkin  or  *  laid  down.* 
"AppropriaHim  of  At  Open  Ifarket,  May-day-green. 
"  4.  The  open  market  situate  on  May-day-green,  in 
Bsmsley  aforesaid,  shall  be  appropriated  for  a  market 
for  the  sale  therein  of  horses,  cattle  of  all  kinds, 
calves,  sheep,  pigs,  geese,  fmit,  vegetables  of  all  sorts, 
fish,  earthenware,  potters'  ware,  glasses,  hay,  straw, 
grass  and  vetches,  medical  wares,  old  metal,  images, 
pictures,  cutlery,  hardware  and  small  ware,  clothing, 
boots  and  shoes :  provided,  however,  that  these  sevend 
appropriations  shall  be  open  to  alterations  and  addi- 
tions at  any  time  hereafter  as  the  said  local  board  of 
health  shall  find  requisite  or  convenienU" 
The  6tb  bye-law  was  as  follows: — 

"At  to  articlet  offtrtd/or  talt. 
"  No  article  shall  be  offered  for  sale  or  sold  in  any 
market,  or  kept,  or  brought  into  the  same  for  sale 
other  than  snch  for  which  the  said  market,  or  part  of 
any  snch  market,  shall  have  been  appropriated  as 
hereinbefore  set  forth.  Every  person  offending  against 
this  bye-law  shall  forfeit  and  pay  for  the  first  offence 
the  sum  of  5s.,  for  a  second  offence  tbe  sum  of  lOs., 
and  for  every  offence  subsequent  to  a  seoond  offence 
the  sum  of  20s." 
The  12th  and  13th  bye-laws  are  as  follows : — 
"  Slalli  to  bt  placed  on  the  parte  appropriated, 
"12.  No  stall,  bench,  cart,  hand-cart,  wheelbarrow, 
hamper,  basket,  box,  or  tub,  or  other  article,  shall  be 
placed  otherwise  than  as  and  where  the  inspector  of 
the  market  shall  direct,  and  the  several  articles  brought 
into  the  marketa  shall  be  sold  and  placed,  and  ex- 
posed for  sale  only  at  or  in  sneh  parta  of  tbe  market 
as  shall  be  appropriated  by  the  regulations  hereinbefore 
specified  for  such  articles  respectively.  Every  person 
offending  against  this  bye-law  shall  forfeit  and  pay  for 
the  first  offence  the  sum  of  2s.  id,,  for  a  second 
offence  the  sum  of  St.,  and  for  any  offmoe  subsequent 
to  a  seoond  offence  the  sum  of  IDs. 

"  13.  Provided  that  the  bye-laws  shall  not  extond, 
or  be  deemed  or  oonstraed  to  extond,  to  prohibit  any 
person  from  exposing  or  offering  for  sale  any 
marketable  commodities  in  any  shop  or  warehouse  not 
being  in  one  of  the  said  markets,  or  in  his  or  her  dwell- 
ing-house, or  to  subject  such  person  to  any  penalty 
for  so  doing." 

The  markets  having  thus  been  opened,  and  the  bye- 
laws  duly  made,  allowed  and  published  as  above 
stated,  a  person  named  Francis  Brook,  of  Wakefield,  in 
tbe  West  Biding,  bntoher,  on  Saturday,  6tb  June  last, 
aftor  the  market-pUoe  bad  been  opened  to  public  use, 
placed  and  exposed  for  sale  certain  butcher's  meat  on 
the  May- day-green,  not  being  the  place  appropriated 
for  the  sale  of  butcher's  meat  by  the  bye-laws  above 
referred  to,  and  continued  to  expose  the  same  for  sale, 
notwithstanding  the  said  bye-laws,  and  contrary  to  the 
directions  of  the  local  board,  through  their  officer, 
namely,  the  inspector  of  the  marketa.  The  local  board 
of  bsallh  therenpon  caused  tbis  information  to  be  laid 
by  George  Savage,  tbe  inspector  of  the  nuurkets,  before 
US,  justices  of  the  peace  for  the  West  Biding  of  tbe 
county  of  York,  for  a  penalty  for  a  breach  of  the  bye- 
laws  above  set  forth,  and  on  the  hearing  the  deft  con- 
tended that  the  above  bye-laws,  esjncially  the  4th 
and  etb,  wen  invalid  and  inoperative  against  bfan  on 
the  following  ground,  namely,  that  the  above  cited 
64th  section  of  tbe  Act,  3  Geo.  4,  o.  xxv.,  not  having 
been  rspealsd,  no  person  was  liable  to  a  penalty  for 
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exposing  botcher's  meat  for  ule  in  the  public  places  in 
the  town  of  Barnsle;  theretofore  used  for  that  purpose ; 
that  the  bye-laws  prohibiting  the  sale  of  batcher's 
meat  on  the  May-daj-green,  and  alio  the  bjre-law 
setting  apart  the  Idarket-hill  as  the  only  place  for  the 
sale  of  butcher's  meat,  were  not  legal.  For  the  infor- 
mant it  was  contended  that  sect.  64  of  the  above- 
mentioned  3  Geo.  4,  0.  zxT.,  only  referred  to  penalties 
under  that  Act,  and  had  no  operation  in  reference  to 
the  present  penalty,  which  was  incurred  under  the 
Public  Health  and  Local  Government  Acts,  for  violating 
a  bye-law  made  by  the  local  board  of  health  for  the 
purpose  of  regulating  the  use  of  the  markets  vested  in 
them  by  their  purchase  from  the  trustees  of  the  Uuke 
of  Leeds,  and  by  virtue  of  the  powers  contained  in 
clause  9  of  the  provisional  order  hereinbefore  men- 
tioned, sod  in  the  Markets  and  Fairs  Clauses  Act 
1847. 

The  justices  were  of  opinion  that  the  argimient  of 
the  resp.  was  correct,  and  dismissed  the  information, 
subject  to  the  decision  of  the  Court  of  C.  B.  npon  the 
following  questions ; — 

First,  whether,  in  consequence  of  the  64th  section  of 
the  Act  3  Geo.  4,  c.  zxv.,  being  unrepealed,  the  deft, 
was  liable  to  a  penalty  for  placing  and  exposing 
botcher's  meat  for  sale  on  the  May-day-green,  nnder 
bye-law  Mo.  12. 

Secondly,  whether  the  bye-law  nombered  6,  is  « 
good  and  valid  bye-law. 

Thirdly,  Whether  the  bye-laws  nnmbered  3  and  4 
are  good  and  valid  bye  laws. 

And  the  judgment  of  the  coort  is  accordingly  re- 
quired upon  these  questions ;  it  having  been  agreed 
that  all  the  bye-laws  made  by  the  local  board,  and  the 
whole  of  the  statute  3  Geo.  4,  c.  zxv.,  and  the  convey- 
ance from  the  trostees  of  tha  Duke  of  I^eeds,  with  the 
map  or  plan  theranpon  indorsed  not  set  out  in  the  case, 
may  be  referred  to  if  requisite,  as  if  the  same  had  been 
made  part  of  this  case  for  all  the  purposes  of  this 
case. 

If  the  oonrt  should  affirm  the  determination  of  the 
justices,  the  information  shall  stand  dismissed ;  but  if 
they  should  reverse  it,  a  conviction  for  the  penalty  of 
2t.  6d.  shall  be  awarded  against  the  defu,  or  such 
further  order  shall  be  made  in  the  matter  as  to  the 
Court  of  C.  B.  shall  seem  fit. 
Dated  this  21st  day  of  Oct.  1863. 

Walter  T.  W.  Sfbhcsb  Stamhopb. 
Thos.  Taylor. 
HarMli/,  Q.C.,  appeared  for  the  app. 
Hayta,  Serjt.  {Ber^ford  with  him)  for  the  resp. 
Nov.  12. — Eblb,  C.  J.— I  am  of  opinion  that  the 
bye-law  is  good  and  that  the  oonviotion  would  have 
been    proper.    The    application    was    made    to  the 
Board  of  Health,  which  derive*  its  powers  from  the 
16  &  17  Vict.  0.   24,  having  an   order  containing 
many  provisions  and  inoorporating  olatises  from  pub- 
lic and  private  Acts,  and  the  order  of  the  Board  of 
Health  being  enacted  to  be  valid,  it  takes  the  force 
of    an    Act   of    Parliament      One    of    the    clauses 
incorporated  is  a  clause  from  the  Market  and  Fairs 
Act,    10  &   11   Vict,   c    14,  a.    42,    whereby    it  is 
enacted    that  the  persons  holding    the  market    shall 
make  socb    byelaws   as    they   think   fit,  for,  among 
other  things,  regnlatiog  the  use  of  the  market-plaoe, 
of   the  building  stalls  and  standings  there,  and  pre- 
venting nuisances ;  and  they  are  directed  to  regulate 
the  use  of  the  market-place.     Then  in  the  town  of 
fiamaley,  a  market  was  granted  some  800  years  ago 
It  is  a  market    granted  to  be  held  in  the  town  of 
Bamsley,  and   according   to  that  the    whole  of   the 
town  of  Barnsley  was  liable  to  become  a  market-place, 
and  the  nsage  would  show  what  ptrt  of  the   town 
would  be  the  market-plaoe  which  was  so  granted.     It 
wu  granted  to  be    hoiden    on  Wednesday,  and  the 
usage  would  also  show  that  if  by  the  course  of  prac- 


tice it  had  been  held  on  a  Saturday,  all  tbit  would 
have  been  presumed  to  be  a  lawful  market  beld  for 
the  town  of  Bamsley,  and  the  usage  would  ihow  whert 
it  is  to  be  so  held.     The  town  has  jrreatly  increised, 
and  the  number  of  persons  resorting  to  the  miikn, 
and  the  articles  brought  to  the  market,  are  likewiie 
increased  in  number  and  value  ;    and  the  Beud  of 
Health  acting  nnder  the  statute,    as  I  have  tuttd, 
have  erected  a  building  and  made  a  regulation  for  per- 
sons resorting  to  the  market  to  cany  their  wiiei  tiieit 
to  the  appointed  places  suitable   for  those  wire. 
There  is    a    covered  market    at  the  bottom  for  tlie 
sale    of   pork,    fish,     butter    and    eggs.    The  fint 
floor  has  been  dedicated  to  the  sale  of  grain,  seedi  aid 
the  like  of  that ;  and  then,  with  respect  to  the  Uaikt- 
hill,  it  is  dedicated  chiefly  to  what  I  may  call  the  uk 
of  provisions,  confectionary,  and  the  like  of  that ;  ud 
May-day-green,  which  is  the  part  now  in  qoestioii  bo- 
Tore  n»,  under  the  regulation  of  the  bye-law  made  bj 
the  Board  of  Health,  is  ileiJicated  to  the  sale  of  lin 
stock,  horses,  cattle,  calves,  sheep  and  pigs,  and  ilx) 
to  hay  and  straw,  and  brittle  ware  and  hardwire,  and 
other  articles  of  that   description.     It  seems  tbtt  tlu 
Board  of  Health  have  classified  the  different  srticio 
in  an  extremely  tiseful  manner,  and  by  that  classification 
they  have  enabled  the  persons  resorting  to  the  mirixt 
with  articles  to  sell  to  have  convenient  aocommoditioii, 
and  buyers  to  know  the  places  where  the  articles  tit; 
want  are  classified  and  arranged,  so  as  to  reoder  tlw 
market  suitable  for  the  purpose  for  which  it  was  made. 
Now,  such    being    the   town  of    Bamsley,  and  null 
being  the  right  of  the  Board  of  Health,  and  such  bail|tlie 
market  held  over  the  town,  whether  it  is  in  the  oonnd 
house,  on  the  Market-hill,  or  on  May-day-grees,  wbch 
are  all   the   places  nsed  heretofore  for  selling,  tbe; 
each    constitute    one    market;    the    bye-law  I  ban 
stated,    and  the  party    against  vbom    the   afflica- 
tion   was  made  was  a  butcher,    to    whom   i  pU» 
was  assigned  on  Market-hill  for  the  sale  of  fail  goods, 
and    he  determined    to  resort,    in    violation   of  tiiii 
regulation,  to    May-day- green,  where   the  lire  itod 
was    to    be    sold ;    and    this    application    was   for 
penalties    for    violating    the    bye-law.      It    teeu 
to    me,  that   the    bye-law   was  a    reasonable  one; 
beyond     all    question    he    violated    it,    and   if  it 
was  a  reasonable  one,  he  was  liable  to  the  pesilt'. 
So     the    matter     would     have    stood    if    the   tie 
had  been  taken  affirmatively,  on  the  creation  of  tin 
Board  of  Health  with  power  to  make  bye-lawi,sadtlK7 
had  made  this  bye-law,  and  tbe  party  had  infrinfed  it 
and  been  oonvicied  nnder  it.  But  the  diSctUty  thatlui 
been  raised,  on  which  tbe  magistrates  acted,  and  wlii^ 
they  felt  to  bo  extremely  grave,  arises  from  3  Geo.  i 
s.  64,  the  first  local  Act  giving  power  to  a  body  a 
Bamsley,  to  see  to  the  lighting,  paving  and  cleaiisii>S°' 
the  streets  of  the  town — an  ordinatry  Act  for  numagDj 
tbe  town,  and  it  specified  certain  noisanoes  that  psiOB 
might  be  guilty  of  in  the  town  of  Bamsley.  AmoDgtlK 
nuisances  were,  selling  in  the  streets  oontraiy  to  tbe 
regulations,  so  aa  tn  obstmct  the  highway;  and  that 
would  be  prima  faci»  a  nuisance  nnder  the  sectioot 
oreating  and  specifying  them ;  and  sect.  64  costsiu  a 
proviso  that  any  penalty  by  virtoe  of- this  Act  forielfist 
in  such  parts  of  the  street  within   the  town  ss  iWI 
have  been  heretofore  used  for  that  porpoas  to  boU  tki 
market  within  the  said  town  shall  not  be  levisd.   T* 
butcher  says    "  I  h»ve  been   nsed  bafcn  the   Boari 
of    Health     made    the    bye-law    to    sell    oa   Ms^ 
day-green,  and  in  effect  you   are  trying   to  makt  as 
liable  for  a  penalty  for  that  which  was  a  place  wi«» 
I  had  been  accnstomed  and  used  to  sell  befnra  tbi  bye- 
law  was  mads."    Therefore  the  64th  seetica  of  ^ 
statute  should  be  examined.    The  64th  section  is  is- 
corporated  with  the  16  &17  Vict,  creating  this  Board 
of  Health,  and  is  incorporated  with  tiis  several  Df 
tions  I  have  a<lvert«d  to,  a^il  it  is  to  be  takes  si  if  ■> 
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vataoKted  m  the  16  &  17  Viot.  for  the  first  time, 
that  "no  penon  ihall  b«  liable  to  a  penalty  for 
stnisg  in  any  part  of  the  pnblio  atreets  heretofore  used 
bt  that  pnrpoae  "  and  to  be  read  as  if  it  was  "  tued 
tcfoce  tilt  passing  of  the  16  &  17  Vict.,"  and  not 
befon  the  passing  of  the  3  Geo.  4.  I  assnme,  for  the 
purpose  of  this  jadgment,  the  section  to  have  been 
K  worded,  and  so  constmed.  It  is  material,  because  at 
the  time  of  the  3  Geo.  4,  Haj-day-green  was  not  nsed 
u  a  market-place,  and  ii  the  parties  proceeded 
under  that  statnte  then  no  penalty  wonld  be 
pajable ;  bat  if  it  is  to  be  taken  as  incor- 
ponted  with  the  6  &  7  Vict.,  then  ire  have  to 
MDitnie  that  statnte  and  to  see  whether  the  bye- 
kw  i>  repugnant  to  that  section  of  the  statute ;  and  it 
teems  to  me  to  contemplate  this,  that  a  party  is  gnilty  of 
aisisance  and  liable  to  a  penalty  if  be  obstrncts  the  nse 
of  a  highway  by  selling.  The  prorision  in  sect.  64  is, 
"Ton  shall  not  enforce  the  penalty  against  parties 
idling  in  the  highway  on  a  market  day,  if  those 
puts  of  the  highway  have  been  tued  by  marketing 
people  heretofore  before  the  time  of  the  body  se.king  to 
taSaict  penalties."  It  saves  the  nse  of  a  spot  for  market- 
iog  purposes ;  bat,  in  my  Jadgment,  did  not  in  the  least 
d^ire  intend  to  saTe  to  any  one  indiridnal  a  right  to 
resort  to  any  particnlar  spot  in  the  town  of  Barnsley, 
lad  to  say,  "  That  is  where  I  have  been  nsed  to  come, 
asd  if  a  regoUtion  is  made  that  a  tradesman  and  the 
Eke  of  me  most  go  to  another  part  of  the  town,  I  have 
bets  nsed  to  come  to  that  part,  and  there  coald  sot  be 
aoysneh  icgnlation."  I  do  not  think  that  was  the 
axaning  of  the  statnte.  It  presumed  the  orer- 
flo*  of  marketing  people  and  marketing  goods 
beyond  the  ordinaiy  bounds  of  the  market-place, 
and  that  nobody  sboold  be  liable  to  penalties 
for  Dsing  the  highways  of  the  town  that  had  been 
heretofore  used  for  marketing  parposes,  as  one  object 
to  which  the  regnlatioas  are  to  be  applied.  New,  if 
that  is  the  meaning  of  the  statnte,  the  bye-law  in 
({sestion  does  not  prevent  people  nsing  any  part  of  the 
town  of  Barnsley  that  had  beoi  used  before  the  time  of 
the  16  &  17  Vict  for  marketing  purposes;  on  the 
eaotnry,wtth  respect  to  Hay-dsy-green,  it  is  regnlated 
h;  the  bye-Uw  and  deroted  to  the  marketing  people 
dealiiig  with  a  great  number  of  articles,  live  stock, 
aarthenwsie,  brittle  ware,  hay,  straw,  glass,  watches, 
boots  and  shoes,  &c.  It  is  a  bye-law  deroting  May-day- 
peen  to  marketing  pnrposes ;  not  a  coloorable  bye-law, 
aajisg  these  articles  only  shall  be  sold  there,  but  it 
takes  the  market-hoose,  market-hill  and  Hay-day- 
ptn  as  places  nsed  for  marketing  purposes,  and 
Rgnlates  them  ao  far  as  it  can  go  with  sole  atten- 
ticB  to  the  conTenianoe  of  the  pnblio  and  those 
{(ug  to  the  maAet,  that  they  shall  all  hare 
in  the  most  ample  manner  that  can  be  obtained  l;y 
RgnlatioD  the  privilege  of  the  market  Then 
the  complainants  say,  "When  yon  bare  got  one 
^aee  aangned  to  yon  on  Market-hill  yon  deter- 
mined to  come  among  the  lire  bones,  &o.,  on  May- 
day-green, and  yon  have  riolated  the  regulation  of 
the  market-hoDse.  Yon  are  violating  a  reasonable 
regulation  and  the  bye-Uw,  and  asyoa  have  riolated 
the  bye-law  yoa  bare  riolated  the  regulation  of  the 
Bukst,  and  that  is  why  yoo  are  proceeded  against, 
and  it  has  nothing  to  do  with  the  penalty  for  obstmct- 
ing  the  highway  by  a  nnisanoe  in  reapect  of  sect 
64  exempting  marketing  people  from  any  liability  in 
the  eass  of  ^e  accnstomed  use  of  the  market."  That 
I  think  is  the  way  in  which  these  two  sections 
an  to  be  constroed.  It  is  clear  to  me  that  they  were 
to  regulate  the  hows  of  the  market,  as  it  is  very 
eoorenient  that  they  shonld  be  regnlated.  They  might 
••y,  nobody  ahall  come  to  the  market  before  a  certain 
kw.  The  parties  might  hare  chosen  to  say, "  The  only 
tiae  I  some  to  the  market  is  seven  in  the  morning ; 
the  market  now  is  not  to  be  opened  till  nine,  and  if  I 


come  to  May-day-green  at  seren  in  the  morning  as  I 
hare  been  accnstomed  to  do,  the  64th  section  sares  me 
^m  any  penalty  for  selling  in  any  one  of  the  places 
where  it  has  been  the  cnstom  to  sell ;"  but  there  wonld 
be  no  doubt,  if  he  came  to  the  market-place  bnt 
violated  a  reasonable  bye-law  in  reapect  of  time,  he 
would  be  liable.  He  is  thus  made  liable  for  selling  at  the 
place  he  was  accnstomed  to  sell  in ;  bnt  the  time  is  regu- 
lated by  a  reasonable  bye- law,  and  if  reasonable  he  most 
conform  to  it,  snd  is  liable  to  a  penalty  which  is  totally 
distinct  from  the  liability  to  a  penalty  for  creating  a 
nuisance  in  obstructing  the  highway,  in  respect  of  which 
he  was  exempted  on  marketing  days,  if  he  was  a 
marketing  person  using  a  part  of  the  highway  for  mar- 
keting purposes.  J  must  say  there  ia  a  difficnliy  in 
coming  to  a  distinct  opinion  with  a  quantity  of  imper- 
fectly recited  Acts  embodied  and  incorporated,  and  the 
power  given  under  the  Market  and  Fairs  Act  to  make 
bye-laws,  and  of  saying  what  ia  the  exact  limit  of  the 
rights.  If  they  are  apparently  conflicting,  I  am 
obliged  to  reconcile  them  in  the  best  way  my 
powers  will  enable  me  to  do:  but  if  I  see 
a  pahlio  body,  created  for  the  oonrenience  of 
the  town,  exercising  powers  entrusted  to  them  for 
public  parposes  in  the  most  reasonable  and  honest 
manner,  I  conceive  they  coald  exercise  their  powers 
in  regulating  the  market.  I  sbonid  require  s  strong 
case  to  be  made  out  influendng  me  to  the  conclu- 
sion that  all  that  was  to  ha  set  aside,  and  the  persons 
resorting  to  Barnsley  market  wen  to  be  without  any 
order  or r^;nlation.  If  a  man  says,  "I  hare  nsed  this 
for  tweire  months  or  two  months,  or  I  hare  used  it 
for  one  month,"  and  every  man  who  says,  "  I  hare 
used  it  for  a  monlh,"  is  in  de6ance  of  all  regulations 
to  come  and  take  his  stand,  and  say,  "  I  set  at  defiance 
what  the  Board  o<  Health  has  done ;  "  I  do  not  think 
that  would  be  a  convenience  for  the  town,  or  desirable 
in  any  way,  nor  within  the  intention  of  the  Legislature. 
I  am  well  aware  this  is  a  case  not  belonging  to  the 
town  of  Barnsley  alone,  who  are  exercising  the 
right  of  all  the  rest  of  the  Queen's  subjects  who  may 
wish  to  resort  to  the  town  of  Barnsley  on  market-days. 
My  attention  has  been  drawn  to  the  fad  that,  if  I 
dedded  in  favour  of  the  applicants,  who  come  to 
May-day-green,  I  should  pnt  a  power  in  the  hands  of 
anybody  who  chose  to  rex  the  Board  of  Health  to  set 
at  defiance  any  regulation  they  may  make,  and  it  would 
leave  the  atreets  of  Barnsley  open  to  all  manner  of 
disorder  on  market-days,  to  the  great  iuoonvenience  of 
those  buying  and  selling  and  osing  the  market,  and 
therefore,  after  great  consideration,  I  have  come  to  the 
conclusion  I  have  expressed. 

WnxiAMS,  J. — I  am  of  the  same  opinion  for  the 
same  reasons. 

Btles,  J. — I  agree  with  my  Lord  and  my  brother 
Williams. 

KsATUio,  J. — I  entirely  concur. 

Judgment  far  th»  app. 


GOtTBT    OF    BZCHEaXXEB. 

Beported  by  F.  Bulit  and  H.  LnoB,  Eeqrs.,  Barrlsters- 
at-Law. 

7Ws(i9,JVov.I0,1863. 

Pbek  (app.)  V,  Trb  Watebloo  vitb  Sbatortb 
LooAi.  Board  op  Hkalth  (reaps.) 

The  PubUe  MeaUk  Act  1848  (1 W  13  Viet.  e.  43)— 
77ke  Local  Oovtrtmunt  Act  I8S8  (31  4  33  Vkt. 
c.  98,  «.  63) — Meaning  of  "  oteiier  "  therein — 
What  a  good  terviet  of  notice  on. 

The  PtAlie  Health  1848,  «.  69,  provides  that  m  cose 
any  ttrtet  (not  being  a  highvag")  he  not  lewered, 
levelled,  <fe.,  to  the  eatitfaclion  of  the  local  board 
of  health,  each  board  may,  by  notice  in  mriting  to  the 
respective  ovmere  or  occtipiera  of  the  prenatesfront- 
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Ex.] 


Peek  v.  The  Watbbi.oo  with  Sbaforth  Local  Board  of  Health. 


[Ex. 


M>7  or  abutting  on  the  tame,  requirt  them  to  fewer, 
4e.,  and  if  not  complied  mth,  the  board  mag  execute 
tuch  neeettary  vmrkt,  and  the  expeiue  incurred 
thatt  be  paid  by  the  owners  in  default,  and  may  be 
recovered  in  a  summary  toay. 
By  sect.  2  the  vord  "  owner "  shall  mean  the  person 
for  the  time  being  recevring  the  rack-rent,  whether 
on  his  own  account  or  as  agent  or  trustee. 
The  Local  Government  Act  1858,  by  sect.  2,  enacts 
that,  where  the  local  board  have  incurred  expentes 
for  th»  repayment  whereof  the  owners  of  premises  in 
respect  of  which  tie  same  are  inaerred  is  made 
liable,  ^c,  the  same  may  be  recovered  from  the 
person  who  is  "  owner  "  tfsvch  premises  when  the 
works  are  completed  for  which  such  expenses  have 
been  incurred." 
Certain  premises  requiring  to  be  sewered,  ^.,  the 
resps.  inquired  of  the  occupier  who  the  landlord 
was,  and  who  received  the  rent  of  the  premises  ; 
the  occupier  said,  at  ihefaiA  was,  that  it  was  a 
Mr.  R.  Formby. 
Due  notice  to  Formby,  on  15th  May  1661,  was 
accordingly  given  to  sewer,  fc  ;  he  neglected  to 
sewer,  and  M<  local  board  completed  it  on  iSth 
March  1862.  Formby  received  the  rent  up  to  the 
2nd  Feb.  1863.  /(  afterwards  appeared  that  the 
app.  was  the  real  owner  on  and  subsequent  to  the 
31  St  Oct.  I860,  bvt  had  never  really  interfered 
with  either  Mr.  Formby,  the  land  rent,  or  oc- 
eupier.  The  expenses  of  the  resps.  were  115^.- 
EeU,  that  as  Formby  received,  for  the  time  being, 
the  rack-rent  of  the  premises,  and  was  bond 
fide  treated  by  the  occupier  as  his  landlord, 
the  service  of  the  notice  to  seioer,  ^c,  by  the 
resps.  on  Formby  was  a  sufficient  service  on 
the  "  owner  "  within  the  meaning  of  the  above  Acts, 
and  that  the  app.  wot  liable  for  the  espenie*  in- 
curred by  the  resps. 

This  iris  a  cue  stated  hj  magistrates  nader  the 
30  &  21  Vict.  c.  43. 

A  local  board  of  health  for  the  resps.'  district  bad 
been  dnlv  constitated  nnder  the  Public  Health  Act 
1848  (11  8e  12  Vict,  c  63>  B;  sect.  2  it  is  enacted 
that  the  word  "  owner"  shall  mean  the  person  for  the 
time  being  receiving  the  rack-rent  of  the  land  or 
premises  in  connection  with  which  the  said  word  is 
nsed,  whether  on  bis  own  account  or  as  agent  or 
tmstee  for  any  other  person,  or  who  wonld  so  receive 
the  same  if  snch  premises  were  let  at  rack-rent. 
Sect.  69  enacts,  that  in  ease  any  present  or  fntnre 
street  or  any  part  thereof  (not  being  a  highway)  be 
not  sewered,  lerelled,  paved,  flagged  and  channelled  to 
the  satisfaction  of  the  local  board  of  health,  snch  board 
may,  by  notice  in  writing  to  the  respective  owners  or 
oeenpiers  of  the  premises  fronting,  adjoining,  or  abat- 
ting  npon  snch  parts  thereof  as  may  require  to  be 
sewered,  &c,,  require  them  to  sewer,  &a  the  same 
within  a  time  to  be  specified  in  such  notice.  And  if 
•oeh  notice  he  not  complied  with,  the  said  looal 
board  may,  if  they  shall  think  fit,  exeonte  the  works 
menUoned  or  referred  to  therein,  and  Ou  expenses 
incurred  by  them  in  so  doing  shall  ie  paid  by  the 
owners  in  default 

By  the  21  It  22  Viet.  o.  98,  s.  62  (the  Local 
Government  Act  1858),  it  is  enacted,  "  Where  the 
local  board  have  incornd  expenses  for  the  repayment 
whereof  the  owners  of  the  premises  for  or  in  respect  of 
which  the  same  are  incurred,  is  made  liable  either  by 
•ppIieaUon  or  agreement  with  the  owner,  or  by  the 
Ihiblio  Health  Act  1848,  or  any  Act  incorporated 
therewith,  or  this  Act,  the  same  may  he  recovered  from 
the  person  who  is  owner  of  such  premises  when  the 
worlu  are  completed  for  which  such  expenses  have 
been  incurred  in  the  manner  provided  by  the  Public 
Health  Act  1848,  and  sneb  expeoMS  shall  be  a  charge 


on  the  premises  in  respect  of  which  they  were  iscmrtd, 
with  interest,"  &o. 

The  clerk  to  the  resps.  made,  in  Feb.  1863,  la  in- 
formation, and  preferred  it  to  jnaticei  in  the  pepcr 
petty  sessions,  charging  that  one  Richard  Formby  wis, 
on  the  15th  May  1861,  the  owner  of  certain  pmniM 
situate,  &c.,  which  road,  on  the  day  and  year  afoct. 
said,  was  not  sewered,  &o.  to  the  satisfaction  of  tbi 
said  local  board  of  health,  who  had,  by  a  certain  writing 
dated  15th  May  1861,  sealed  with  the  common  seal, 
and  eigned  by  five  of  their  members,  given  the  nid 
R.  Formby  notice,  as  owner  of  the  said  premises,  tbt; 
being  premises  fronting  the  said  road,  within  the  iptoe 
of  fourteen  days  from  its  date,  to  sewer,  &e.  so  modi 
nf  the  Slid  road  as  the  said  premises  fronted;  and  tlut, 
in  case  the  said  R.  Formby  failed  to  comply  with  the 
notice  within  such  time,  the  local  board  might  exeeoU 
the  said  sewering,  &c,  and  the  expenses  incurred  mnit 
be  paid  by  Formby,  together  with  the  costs  io 
default,  if  any,  as  therein  mentioned.  Neither  Formby 
or  any  other  person  did  the  requisite  works  within  tlit 
time  required,  whereupon  the  local  board  executed  the 
eame,  and  they  were  completed  on  the  13th  Mireh  1861 

In  the  information  it  was  alleged  that  Francis  Peek, 
subsequently  to  the  date  and  service  of  the  notioi 
dated  15th  May  1861,  became  and  was  at  the  time  of 
the  completion  of  the  said  works  the  owner  of  the  nid 
premises;  that  the  resps.'  surveyor  bad  apportioned  tie 
costs  of  executing  such  sewering,  &C.,  and  he  decUnd 
Peek's  proportion  to  be  1 15<.  St.,  which  had  been  duly 
demanded  of  Peek,  and  which  he  refused  to  pay,  ted 
which  the  resps.  had  not  declared  to  be  private  im- 
provement expenses,  contrary  to  the  statute,  &e.  Ot 
the  hearing  the  justices  ordered  the  app.  to  pay  the 
115^  8<.,  and  10s.  costs,  to  be  levied  by  distien,  i&, 
or  seven  days'  imprisonment. 

Upon  the  hearing  of  the  information  the  resps.  primd 
that  the  road  was  not  a  highway  repairable  at  tbe 
public  expense  at  the  date  and  service  of  the  said  notice ; 
that  Richard  Formby  did  not  reside  in  the  respa.'  dis- 
trict on  the  date  or  service  of  the  said  notice  to  lewer. 
The  notice  was  served  on  Formby  by  being  directed  to 
him  and  transmitted  through  the  pnst-office.  It  wit 
proved  that  the  land  described  was  occupied  by  ese 
John  Caddick  with  other  premises,  and  that  Biefcaid 
Formby  received  the  rent  of  the  whole  at  the  dsts  of 
the  notice  and  np  to  2nd  Feb.  1863;  that  Bichud 
Formby  gave  Caddick  the  tenant  notice,  dated  SOtk 
July  1861,  to  quit  all  the  premises  on  Snd  Fob.  thti 
next,  which  Caddick  did. 

Formby  received  the  rent  of  the  whole  up  to  Caadb- 
maa  1862,  on  tbe  15th  April  1862,  and  the  receipt  <w 
it  was  produced ;  it  appeared  as  if  he  received  sabb 
rent  as  absolute  owner.  On  the  hearing  of  the  iafcr- 
mation  it  was  admitted  by  the  app.  that  the  and 
notices  had  been  served  on  R.  Formby,  the  week 
properly  done,  and  tbe  apportionment  correctly  nude, 
and  it  was  proved  also  by  the  production  of  a  eos- 
veyance  dated  31st  Oct.  1860  (admitted  to  be  doly 
executed)  that  the  app.  became  and  was  tbe  oweer 
thereunder  of  the  said  premises,  having  pnrohised  the 
same  from  one  James  Formby,  and  that  he  never  bad 
any  knowledge  of  the  notice  of  the  15th  Hay  lUI 
until  the  sewerage  works  had  been  executed.  That  be 
bad  by  himself  or  servants  driven  cattle  off  tbe  Isid 
which  he  bad  purchased  as  aforesaid  after  each  pot- 
chase,  believing  that  such  cattle  belonged  to  Join 
Caddick,  but  he  never  told  Caddick  or  reaps,  that  ks 
bad  purchased  the  land  described  in  the  notice  te 
sewer.  Snob  land  consist*  of  sand  hills,  on  which  star 
grass  grows,  bnt  which  is  not  of  a  pastorable  natan 
for  horned  cattle,  yet  donkey*  will  gnse  there,  snd  the 
app.  tnmed  his  donkey*  thereon,  several  of  wbiek 
he  kept  for  domestio  pnrpcee*,  bnt  wbioh  fact  be  did 
not  oommnnicat*  to  Caddkk.  Tbe  said  land  has  nsnr 
been  set  apart  or  nOed  off  1^  tbe  app. 
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Rko.  ».  The  Uo.vkd  ok  Wokks  for  thk  Sthand  Distuict. 


[Q.B. 


The  jiuliiiM  were  of  opinion  tlint  Richard  Formb; 
vM  in  receipt  of  the  rent  of  all  the  mid  premises  ou 
15th  Hi;  1861,  the  date  of  the  said  notice  to  sever 
the  premises  deM^-ibed.  And  the  app.  was  the  owner 
thereof  st  the  time  of  the  completion  of  the  said  sewer- 
ap  wotIes  on  the  I3th  March  18C2,  and  that  the  app. 
WIS  liible  for  the  payment  of  the  costs  of  such  sewerage 
works,  and  convicted  bim  accordingly. 

The  question  was,  whether  tlie  app.  was  bonnd  by 
the  notice  senred  on  Richard  Formby  on  the  15th  May 
1861  ? 

Chat.  PoUoci,  for  the  app.,  argned  that  the  notice 
liefore  mentioned,  reqairing  the  work  to  be  execnted, 
■eagkt  not  to  have  been  served  upon  Richard  Formby, 
'but  npoo  ibs  'pp.,  as  he  was  clearly  proved  to  be  the 
owner,  his  conveyance  being  dated  Slst  Oct.  1860, 
when  Jie  immediately  took  possession  thereof  by  patting 
in  hb  own  donkeys  and  driving  off  others.  He  had 
-sever  authorised  Richard  Formby,  or  any  other  person, 
10  act  for  him  as  trustee  or  agent,  nor  had,  in  fact, 
Formby  ever  acoonnted  to  him  for  the  rent.  Formby 
was  not  the  owner  in  fact,  or  within  the  meaning  of 
the  Acts  of  Parliament  in  question,  when  the  notice 
wis  served  on  Iiim.  The  service  of  it  upon  bim,  there- 
-fn,  was  in  no  way  binding  upon  Peek,  nor  did  it 
jtStet  his  richt  or  interest. 

Leo/i-ie  Temple  for  resps. — The  notice  requiring  the 
woiis  to  be  executed  served  upon  Formby  was  properly 
served  so  as  to  bind  the  owner  at  the  completion  of  the 
works.  He  was  in  receipt  of  tlie  rent  at  the  time  the 
-notioes  were  given,  and  np  to  Candlemas,  tlie  2nd 
i'eb.  1862.  C:<ddick,  the  occupier,  was  applied  to  and 
adieil  wlio  was  the  person  who  received  bis  rent  for  this 
land  in  question,  who  was  his  landlord  and  the  owner, 
snd  he  Baid  it  was  Mr.  Richard  Formby,  and  the  notice 
wu  then  served  on  bim  accordingly  ;  therefore  he  was 
the  owner  wiihin  the  meaning  of  the  Acts  of  Parlia- 
-nitat  at  tlie  time  of  the  service  of  sncb  notice.  If  not 
the  owner,  then  be  was  agent  or  trustee  for  the  owner 
(being  in  receipt  ef  the  rent),  and  the  actual  owner 
might  ane  him  ns  for  money  had  and  received  to  bis 
n«.  [PiGoTT,  B. — Why  did  yon  not  servo  the  occu- 
I'ier,  the  pnrty  in  possession  ?]  The  same  difficulty 
woold  arise.  lie  might  have  been  occupying  wrong- 
fully for  a  very  short  lime,  whilnt  ibe  real  and  proper 
occupier  had  been  temporarily  out  of  possession,  al- 
thoagli  but  for  a  day  or  even  less. 

Pou/WK,  C.  B. — I  am  of  opinion  that  the  reaps. 
X'e  entitled  to  our  judgment.  The  person  who  re- 
■Vfirtt  the  rent  of  the  premises  from  time  to  time,  not 
only  when  the  notice  was  served,  but  both  before  and 
ifterit  aud  during  the  performance  of  the  work  done,  now 
sooght  to  bo  paid  for,  must  be  considered  as  "  owner  *' 
within  the  m-aning  of  these  Acts  of  Parliament.  I 
think  therefore  ibis  was,  under  the  circumstances,  a 
^efficient  notice  served  as  upon  the  "owner,"  and  that 
the  app.  is  liable  for  those  expenses,  of  which  he  gets 
the  benefit. 

BsAirnrBTX,  B. — I  am  of  the  same  opinion.  It  is 
admitted  that,  although  Peek  was  owner  at  the  time  the 
ootioe  was  given,  yet  Formby  was  permitted  to  take 
the  tents  and  profits  of  the  land,  and  to  act  altogether 
>s  Caddick's  landlord,  and  the  owner  of  the  pre- 
mises for  which  tlie  expenses  were  incurred ;  but  Mr. 
PoUodc's  argument  was,  that  the  notice  should  have 
heeo  served,  not  upon  the  apparent,  but  upon  the  real, 
owner,  the  rightful  receiver  of  the  rent,  or  he  who 
was  rightfully  entitled  to  it;  but,  why  more  to  a 
ri'htful  owner  than  a  rightful  ocoupier  7  How  ore  the 
pvties  desiroos  of  serving  such  noiioes  to  find  oat  who 
>h<nild  rightfully,  or  who  does  wrongfully,  receive  the 
rents,  or  remain  in  possession?  I  do  not  think  such 
*  bnrdeo  w,  or  ever  was,  intended  to  be  tlirown  upon 
o&«rs  of  local  boards  of  health,  and  the  meaning  of 
these  Acts  of  Parliament  is,  that  the  notice  may  be 
'lerrcd  upon  the  person  wbo  is  <fo  facta  the  occupier, 
IMao.  CAa.— Vol.  U.] 


or  if  served  on  the  "  otrner."  then  it  may  be  served 
upon  the  person  who  da  facto  receives  the  rent  of  such 
occupier,  and  appears  to  the  occupier  and  others  in- 
terested OS  the  owner  of  the  premises.  "  Owner"  is 
defined  by  the  2nd  section  of  the  first  Act  to  mean 
the  person  for  the  time  being  receiving  the  rack-rent  of 
tlie  premises  in  connection  with  which  the  word  is 
used,  whether  on  his  own  account  or  as  agent,  or 
trustee  for  any  other  person.  To  my  mind,  this 
refers  to  a  ^  facto  receiver  of  the  rent,  «^ether- 
rightfully  or  wrongfully  so.  The  app.  contended  that 
he  <vas  the  actual  owner,  yet  had  no  notice  or  know- 
leilge  of  these  proceedings  by  the  local  board  of 
health ;  then,  if  so,  whose  fault  was  it?  Clearly  it  is 
the  fault  of  the  true  owner  that  he  does  not  receive 
his  own  rent,  or  permit  bis  own  agent  to  do  it  for  him 
on  bis  behalf.  It  appears  to  me  the  service  of  the 
notice  was  a  good  service,  and  the  decision  of  the 
justices  right. 

CiiANXKLi.,  B. — I  also  think  oar  judgment  should 
be  for  the  resps.  It  seems  perfectly  clear  that 
Peek  was  the  real  owner  at  the  time  the  works  were 
executed  by  the  resps.,  and  that  he  wonld  be  liable  if 
the  notice  served  was  a  good  notice  properly  served. 
It  was  served  on  a  person  who  suSciently  answers  tbe 
definition  of  "  owner"  in  the  Act  of  Pariiament.  It  is 
treated  as  a  rack-rent,  and  Formby  acts  thronghont 
just  as  if  he  received  it  on  his  own  account  from  the 
occupier,  and  so  was  the  "  owner."  The  notice  appears 
to  be  a  good  notice  to  originate  the  proceedings.  Ic 
may  be  n  hardship  upon  the  app.  to  have  been  served 
witli  the  notice,  as  he  was  the  actual  owner,  in  fact, 
of  the  land ;  but  I  think  the  service  made  on  Mr. 
Formby  under  th«  circumstances  stated  in  the  case 
was  a  sufficient  compliance  with  the  Acts  of  Parliament. 

PlooTT,  B. — It  was  admitted  that  the  notice  had 
been  served  and  the  work  properly  done,  and  the  only 
quosi  ion  in  my  mind  was,  whether  it  was  not  a  condition 
precedent  to  tbe  enforcing  of  these  proceedings  that 
Peek,  as  the  actual  owner,  or  the  tenant  or  person  bona 
fide  in  possession  as  occupier,  should  not  have  been 
served.  I  at  first  entertained  some  doubt  about  the 
matter,  and  it  is  not  altogether  removed  now  ;  but  on 
tbe  whole  I  incline  to  think  service  on  tbe  reputed 
owner,  or  person  who  receives  the  rent  as  owner,  and  is 
referred  to  and  treated  and  considered  by  the  occupier 
as  the  owner,  is  sufficient.  If  the  actual  owner  sufiVr* 
any  detriment  about  this,  he  must  consider  it  ia 
entirely  of  his  own  making,  and  should  blame  himself 
only  for  not  seeing  to  and  looking  after  his  own  properly. 
Judgment  for  rttpt.  wilh  cotlt. 

Attorneys  for  app.,  Lamtnce  and  Jfarkbi/,  6,  Lin- 
colii's-inn-fields. 

Attorney  for  resps.,  Joth.  Afaion,  Liverpool. 


C0T7B,T   OF   aUSBN'S  BENCH. 

Beportcd  by  John  Tiioufson    and  T.  W.  Sauxdeus, 
£sqs.,  Uarrlstors-st-Law. 

Saturdag,  Nov.  7,  1863. 
Beo.  v.  Tub  Boabd  of  Works  fob  the  Stbaso 

DiSTBICT. 

Parochial  loundary — Abutting  upon  a  highwog. 
Where  the  boundary  of  properly  i$  detcribed  as 
abutting  upon  a  highway,  tuch  boundeay  muit  be 
taken  (la  the  aibeence  of  evidence  the  other  vay)  to 
extend  to  Ihe  middle  of  tuch  highaay. 
The  northern  boundary  of  Ihe  parieh  of  St.  Ann, 
Soho,  extends  to  Ihe  middle  of  the  road  us  Oxford- 
street. 

This  was  a  special  case  stated  npon  an  application 
for  a  role  for  a  new  trial  on  on  issue  taken  upon  a 
return  to  a  mandamus.  Tbe  mandamus  issued,  on 
tbe  prosecution  of  the  vestry  of  the  parish  of  Si. 
Msrylebone,  to  the  board  of  Works  for  the  Strand 

3  F 


Digitized  by 


Googl( 


414 


MAGISTRATES'  CASES. 


Q.B.] 


Beo.  v.  Tbk  Beckivkb  of  tub  Mbtbofoutam  Poucb  Distbict. 


[<i.B. 


^atiict  to  psj  certain  sumi  of  money  required 
for  the  expenses  of  executing  the  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120)  in  tke  parish 
•f  St.  Ann,  Soho;  and  the  question  raised  was  whether 
the  northern  bonndarj  of  the  said  parish  of  St.  Ann, 
Soho,  ran  along  the  middle  of  the  road  of  Oxford' 
street,  or  incladed  onl;  the  bonsee  on  the  sooth  side  of 
that  street;  the  parish  of  St.  Hatylebone  contending 
ftr  the  former,  and  the  parish  of  St.  Ann,  Soho,  fur 
the  Utter. 

It*  appeared,  from  the  facta  stated  upon  the  case 
Oat,  hj  the  statute  of  SO  Car.  3,  the  parish  of  St. 
Ann,  Soho,  was  carred  out  of  the  parish  of  St.  Martin- 
ia-tbe-Elelds,  and  it  described  the  boundary  of  the 
fonner  as  all  that  preoinct  incladed  within  the  bonnds 
berainafter  expressed,  tIx.,  "all  the  hnnses,  tie. 
beginning  at  the  sign  of  *  The  Crooked  Billet,'  near 
St.  Giles's  pound,  ice.,  with  all  the  houses  and  gronnd 
abutting  on  and  upon  the  said  mad  (Oxford-street) 
leading  from  the  aign  of  'The  Red  Cow'  to  'The 
Crooked  Billet.'  "  Bj  the  2  Will.  &  M.  c  6,  all  streets 
were  to  be  pared  "  at  the  cost  of  the  householders, 
inhabitants  in  any  such  street,  bjr  each  householder 
paring  the  street  before  his  bouse  nnto  the  middle  of 
■ach  street."  By  the  10  Geo.  3,  c.  23,  s.  10,  that 
part  of  Oxford-street  wa*  put  tmder  the  control  of 
commissioners  with  reference  to  paring,  lighting  and 
cleansing.  From  the  year  1771  to  the  year  1855, 
tates  were  made  by  the  parish  of  St.  Maiylebone, 
mder  the  statntes,  open  the  occupiers  of  the  booses 
«n  the  sooth  side  of  Oxford-street,  towards  the 
paring  of  the  street.  It  appeared  that,  for  the  Ust 
thirty  years,  the  parishioners  of  St  Msrylebone  had 
perambulated  the  bonndariea  of  their  perish  to  the 
middle  of  the  road  in  Oxford- street,  whilst,  on  the 
other  hand,  the  parishioners  of  St.  Ann,  Soho,  had 
perambnlateil  the  boundaries  of  their  parish  only  to  the 
parement  of  the  south  side.  An  old  map,  dated  1771, 
in  the  possession  of  the  pariah  of  St.  Msrylebone, 
shows  the  line  to  be  drawn  along  the  centre  of  Oxford- 
atreet. 

By  sect.  140  of  the  18  &  19  Vict  c.  120,  powers 
an  giren  to  the  bosrd  to  put  the  exclusire  manage- 
ment of  a  atreet  which  is  in  more  than  one  parish 
nnder  one  rentry  as  regards  paring,  cleansing  and 
lighting,  and  accordingly  in  1857  the  board  placed 
the  whole  of  thia  road  under  the  control  of  the  reatry 
«f  St.  Marylebone.  In  the  year  1858  the  restry  of 
St  Marylebone  made  orders  on  the  Strnnd  district 
(which  inclades  the  parish  of  St  Ann,  Soho),  requiring 
avch  bosrd  to  pay  436{.  10s.  and  174(.  2s.  required  for 
defraying  the  expenses  of  executing  the  Metropolis 
Local  Management  Act  By  each  of  anch  orders  the 
and  Strand  district  bad  been  charged  a  sum  bearing 
the  same  ratio  to  the  whole  sum  expended  in  main- 
taining the  southern  half  of  Oxford-street  that  the 
length  of  the  part  between  Crown-street  and  War- 
door-street  measured  according  to  lineal  frontage 
bears  to  the  whole  length  of  the  said  southern  side  of 
Oxford-street  so  measured. 

Keane  (^Pttendorff,  Serjt.  with  him)  argued  that  the 
eridence  and  presumption  of  law   went  to   show  that 
the  boundary  line  of  the  parish  of  St  Ann,  Soho,  was 
the  middle  of  the  road  in  Oxford-street 
BatUrhy  r.  GingtU,  1  Ex.  315; 
Berridgt  r.  Ward,  10  C.  B..  N.S.,  400; 
St.  Botolph  r.  Whitechapt:,  29  L.  J.  228,  M.  C; 
IS  &  19  Vict.  0.  120,  sa.  140,  160  ; 
2  Will.  &  M.  c.  8,  s.  6 ; 
8  &  9  WUl.  3,  c  137 ; 
10  WiU.  3,  c  23,  ss.  10,  66,  70,  71,  72 ; 
35  Geo.  3. 

Ifacnamara  {Bovill,  Q.C.  with  him)  contended 
that  the  question  must  depend  upon  the  language  of 
the  30  Oar.  2,  which  crented  the  parish  of  Su  Ann, 
Soho,  and  wbidi  clearly  defined  the  norlheru  boundary 


as  "the  houses  abutting  on  the  said  road,"  wbich 
tlierefore  excluded  the  boundary  of  the  middle  of  tbe 
road  as  contended  for  by  the  oUier  aide. 

Keane  iu  reply. 

CocKBURM,  C.  J. — I  am  of  opinion  that  the  judg- 
ment of  the  court  must  be  for  the  Crown.    As  to  the 
first  point,  the  defta.  rely  entirely  upon  the  words  sf 
the  statnte  of  30  Car.  2,  which  carred  the  parish  of 
St  Ann,  Soho,  out  of  the  parish  of  St  Msrtu-ui.the- 
fields,  snd  the  qnestion  turns  open  this,  whether,  by 
the  ststntory  description  of  the  boundary,  ss  being  the 
honses  abutting  on  the  street,  we  are  to  nndtmssl' 
that  the  boundary  was  in  reality  the  middle  of  tbt- 
street  or  highway — the  medium  fibtm  t    Now,  it  is- 
quite  clear  that,  to  pnt  any  other  construction  npoa 
the  statute  would  lead  to  the  greatest  incooreDienee; 
for,  according  to  the  contention  of  the  defts.,  if  the 
southern  half  of  Oxford-street  la  not  in  St  Aai's 
parish,  it  must  still  be  in  the  perish  of  StUartin'sHl- 
the-fields,  seeing  that  the  boundary  of  the  parish  of  St 
Marylebone  only  includes  the  northern  half  of  Oxford- 
street    In  all  acts  and  conrayancee  of  land  which  skat 
on  a  rirer  or  a  highway,  it  is  never  the  practice  te- 
describe  the  boundary  as  being  the  middle  line  of  the 
stream  or  highway,  though  in  legal  effect  it  always  is 
BO,  unless  the  contrary  is  expressed.     Thersfocs  thst  is- 
primi  facie  the  right  ooostructioa  here  alao.    Ss  Isr 
as  the  eridence  goes  as  to  perambulations,  St.  Maiy- 
lebone pariah  goes  along  the  medium  Jibim  of  the  nsir 
and  therefore  the  legal  presumption  is  rery  strong  thst 
St  Ann's  parish  inolndes  the  other  half.     Mureoter,  it 
has  been  the  practice  of  the  parish  of  St  Msrytsbens 
to  repair  the  whole  street,  and  call  upon  St  Ann's  t» 
contribute  its  proportion.    Therefore,  both  npoa  prin- 
ciple sod  according  to  the  practice  which  bas  preraikd, 
we  must  bold  that  the  southern  half  of  OxfotdrStnet 
was  part  of  the  parish  of  St.  Ann,  Soho. 

WiOHTXAN,  Blackbudx  and  Mkixok,  JJ.  g>n 
similar  judgments.  Judgment /or  tke  Crom. 

Satitriag,  Nov.  14,  1863. 
fiEG.  V.  Thb  Bbcbiveb  op  trb  Mbtbopoutas 

Poucb  Disttbict. 
ifetnpolittm     police — StgiertmmuUim     aOotfOMce — 

243  Vict.  c.  47,  t$.  22,  23. 

Tit  tuperaiuniation  altoiBances  to    tie    ptetropotUn 

police  comtables,  granted  iy  (Ae  SeereUmi  of  Stale 

under  the  proviiiont  0/  tkei  f  Z  Viet,  c  47,  s.  23, 

are  revocable  at  hiipleanre. 

On  the  28lh  April  1862  a  mle  was  granted  calling 

on  the  Beceirer  for  the  Metropolitan  Police  District,  to 

show  cause  why  a  maadamut  should  not  issna  directed 

to  him  commsnding  him  to  pay  or  iasoa  a  warrant  or 

order  for  the  payment  to  Colin  Alexander  Uiloe  Grant 

of  two  sereral  sums  of  IS/.  15s.  and  \iL  15a,,  being 

two  quarterly  instalments  of   a  certain   pensioa  or 

superannuation  allowance  granted  to  him  nndu  snd  by 

virtue  of  the  statnte  2  &  3  Vict  c.  47 ;  and  upon  the 

said  role  coming  on  to  be  argued  it  was  ordered  by  the 

court  that  the  writ  shonid  issoe,  and  that  a  speosl 

esse  shonid  be  stated  for  the  opinion  of  the  court,  tbe 

only  question  therein  to  be  whether  the  said  grsnt  to 

the  said  C.  A.  M.  Grant  of  the  said  snperanoustioa 

allowance  is  permanent  or  rerocable. 

Tbe  following  is  the  case  as  stated  : — 

Tke  said   C.   A.  M.   Grant  waa  a  constable,  and 

serred  as  such   continuously  and   with  diligence  and 

fidelity  in  the  Metropolitan  Police  Force  for  upwards  of 

twenty  yean;  that  is  to  say,  from   tbe  9tb  Match 

1840  until  be  was  in  the  year  1850  appointed  to  the 

rank  of  inspector  in  tbe  said  force,  nod  from  thence  u 

such  inspector  np  to  and  until  (he    1st  Sept   1860. 

Uo  was  admitted  into  the  police  furce  upon  the  ooo- 

ditious   uppiicuhle  to  all  me:ttbers  of  the  force,  sal 
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ItEO.  V.  Tub  Reokivrk  or  TiiK  Mktropuutan  Polick  Distbict. 


[Q.  U. 


aaif  known  to  luin  at  the  tiin*  of  bis  appointment, 

tbi  the  eommissiootn  might,   if  tbry  thaiglit   fit, 

diim'ui  him  without  anigniag  any  reason.    After  the 

futiag  of  the  2  &  3  Vict,  c  47,  a  fund  called  the 

"PoIIm  Superannuation  Fund  "was  dulj  formed  and 

iinsted  in  the  name  of  the  said  leoeiver  under  and 

aeoording  to  the  proviaions  of  the  aaid  statute,  and 

during  the  whole  of  the  aaid  aervioe  of  the  aaid  C.  A. 

K.  Onnt  there  waa.  In  purananoe  of  the  said  pronaions, 

eempnliori];  deducted  from  hia  pay  a  earn  at  the  rate 

li  2L10$.fet  cent,  toward*  and  for  the  purposes  of 

the  said  fnnd.    By  the  rulea  and  practice  on  the  said 

lit  Sept  and  atill  in  force  with  reapMt  to  the  pay- 

aeat  of  pensions  and  superannuation  allowances  to 

cgoitaUes  of  the  aaid  forae  and  of  the  office  of  the 

iiid  reetirer,  all  penaiona  and  saperaunuation  allowances 

•■dared  by  the  Secretary  of  State  to  be  paid  out  of 

the  said  fend  in  porauance  of  the  aaid  statute  were 

payable  by  the  said  reeeirer  by  quarterly  inatalmenta. 

Far  some  yean  preriona  to  the  aaid  SOtli  Aog.  1860 

the  said  C.  A.  M.  Grant  had  suffered  seTcrely  from 

npeated  attacks  of  btonchitia  and  rheumatiam,  and  in 

cauefaeaea  thereof  had  been  frequently  incapacitated 

frem  the  performance  of  hia  doty  and  placed  on  the 

■ick-liat  of   the  aurgeon  of    the  diriabn  of  police  to 

winch  he  was  then  attached  ;  and  on  the  I6lb  Ang. 

1860  ha  waa  examined  by  hia  then  diriaional  surgeon, 

who  then  gare  the  aaid  Commiaaioneia  of  Police  the 

feUowing  certificate : — 

"  DiTisiona]  Snrgeon. 

"The  I6th  day  of  Ang.  I860. 
"I  eertify  that  police  inspector  Colin  Alexander 
Mtae  Grant,  No.  — ,  of  the  C  dirision,  is  incapable  of 
the  farther  discharge  of  the  duties  of  hia  office  from  an 
ioffmity  of  body  ariaing  from  frequent  attadca  of 
Imichitia,  with  ehronio  rheumatism,  afiecting  the 
Ixje  joints.  (Signed) 

"F.  D.  ToTHiLL,  Surgeon. 
"  To  the  Commisaiooera  of  Police." 
And  on  the  17th  Aug.   1860   the  said  C.  A  M. 
Craot  waa  examined  by  the  snrgeon-in-chief  of  the 
•aid  poUea  force.  Sir  John  William  Fiaher,  who  then 
told  him  that  1m  would  hare  to  be  re-examined  at  the 
•ad  of  twelva  months,  and  gare  to  the  said  Commis- 
■Janeraof  Police  the  loUowing  oerti6cate:— 
"  Surgeon- in- Chief. 

"The  17th  day  of  Ang.  I860. 
"I  certify  that  inspector  C.  A.  M.  Grant,  No.  — , 
*f  the  C  division,  ia  permanently  incapable  of  the 
fwther  discharge  of  the  duties  of  his  office,  from  an 
■afiimity  of  body  aiiaing  from  chronic  bronchitis  and 
^nnie  rfaenmatiam.  To  be  re-examined  at  the  ex- 
{iiatiou  of  twelre  months. 

(Signed)  "F.  W.  Fisreb, 

Snrgeon-in-Chief. 
"To  the  Commissianers  of  Police." 
And  thereopon  the  then  Commissioner  of  Police,  D. 
IiiUmondiere,   Esq.,  sent  to  the   then   Secretary  of 
State  the  medical  certificates  aboTe  set  forth,  together 
*<th  a  reootnniendation  and  certificate  respecting  the 
uU  C.  A  H.  Grant,  which  aaid  reoommendation  and 
c^tiScate  are  in  the  worda  and  fignras  following  :— 
"  HstiopoliUn  Police-office,  4,  Whitehall-place, 
Aug.  24,  1860. 
"Sir,^I  have  the  honour  to  atate  for  the  informa- 
&B  of  Seeretary  Sir  George  Lewie,  that  the   police 
ceaatables  named  in  the  annexed  list  have  applied  for 
ieare  to  retire   open  superannuation  allowaucea  under 
the  pnrriaiona  of  2  &  3  Vict.  c.  47,  a.  23,  and  the 
medical  oertificotea   of   their    onfitneas   for    further 
••rriee  in  the  police    are  indoeed.      The  coiistablea 
bare  aerred  in  the  police  for  the  period  stated  in  the 
list  in  which  their  respective  ages  and  yearly  amount 
<f  pay  are  alio    apecified.     1  beg  leave  to  recommend 
tbal  wperannoalion  allowances  may  be  granted  to  these 


constables,  who  have  performed  their  duty  with  dili- 
gence and  fidelity,  and  wbom  I  certifv  to  be  incapable  from 
the  causes  atated  in  the  respective  medical  certificates 
to  diacharge  the  dutiea  of  tlieir  office. — I  have  the 
honour  to  be,  &c.,  &oi  "  D.  Labalmohdikuk. 

"H.  Waddiogton,  Esq." 

Then  followed  a  schedule  of  names,  in  which  that  ot 
0.  A.  M.  Grant  appeared,  with  the  dale  and  length  of 
his  service,  his  age  (forty-nine  years),  and  his  rank  in 
the  force,  and  the  amount  of  his  pay,  with  this  note 
appended : — 

"  To  be  re-examined  by  the  snrgeon-in-chief  at  the 
expiration  of  twelve  montba." 

And  therenpon,  ou  the  aaid  30tb  Ang.  1860,  the  then 
Secretary  of  State  wrote  the  following  letter  to  the 
Beceiver  of  Polios : — 

"  Whitehall,  30th  Ang.  1860. 

"  I  am  directed  by  Secretary  Sir  George  Lewia  to 
inform  you,  for  your  guidance,  that  upon  the  recom- 
mendation of  the  Commissianers  of  Police  he  baa  been 
pleaaed  to  grant  allowances  to  the  following  officers, 
who  are  certified  to  be  worn  out  and  unfit  for  futlher 
duty,  after  a  police  service  of  above  fifteen  yean : 
"  Superannuation  Allowance. 
"  Inapector  Colin  Alexander  Milne  Grant,  63/. 
"  I  am,  &C., 

"  The  Beceiver  of  Police."     "  H.  Wadooiotoh. 

The  pay  of  the  said  C.  A.  M.  Grant,  at  the  time  of 
the  making  of  the  said  order,  amounted  to  118/.  6s.  per 
annum.  Therenpon  the  said  C.  A.  H.  Grant  received 
from  the  said  Commissioners  of  Police  a  certificate,  of 
which  the  following  is  a  copy : — 

"  Metropolitan  Police. 

"  This  is  to  certify  that  C.  A  M.  Grant,  C  diviaion, 
joined  the  Metropolitan  Police,  as  constable,  on  the  9th 
March  1848,  and  resigned  his  appointment  aa  inspector 
on  the  1st  Sept.  1860,  having  been  allowed  a  peuaion 
of  63/.  per  annum.    His  conduct  v^as  very  good. 

"  Given  under  oor  handa  and  seal  of  the  Metiopolitan 
Police,  "  SoLOMOH  Hamnant, 

"  Superintendent. 
"  Wm.  C.  Harris, 
"  Commissioner  of  Police  of  the  Metropolis. 

"  Whitehall-pUce,  bth  Sept.  1860." 

The  ntirement  of  the  said  C.  A.  M.  Gnnt  was 
notified  according  to  the  nsnal  practice  in  anch  casea 
in  the  general  police  orden  signed  by  the  chief  of  the 
said  commiasioner*  as  follows : — 

"  Pensions :   C.    Inspector  Grant    Worn  ont." 

"  Besignations :  C.  Inspector  Grant.  Certificate, 
No.  1." 

In  accordance  with  the  costom  of  the  said  police  force, 
upon  tlie  permanent  retirement  of  an  inspector,  which 
custom  is  acquiesced  in  but  not  officially  sanctioned  by 
the  said  chief  commissioner,  a  voluntary  contribution  was 
made  by  the  greater  part  of  the  inspectors  of  the  said 
force,  amounting  to  the  sum  of  39{.  1 5i.,  for  the  benefit 
of  the  said  C.  A.  M.  Grant.  It  is  not  the  custom  to 
make  aucb  contributiona  in  cases  of  mere  temporary 
retirement.  The  said  superannuation  allowance  wns 
duly  paid  by  the  said  receiver  to  the  said  C.  A.  M. 
Grant  np  to  the  end  of  the  year  1861,  by  quarterly  in- 
stalments. After  the  expiration  of  a  year  from  tb* 
granting  of  the  aaid  allowance,  viz.,  on  the  24tb  Oct. 
1861,  the  said  C.  A.  M.  Grant  waa  again  examined  by 
the  said  Sir  J.  W.  Foster,  who  was  of  opinion,  and  re- 
ported to  the  Commiasioner  of  Police,  that  the  aaid  C. 
A  M.  Grant  was  able  to  resnme  his  duty,  and  the  said 
C.  A  M.  Grant  waa  then  required  to  resume  doty,  but 
refused  to  do  so,  and  therefore  the  said  commiasioner 
reported  to  the  then  Secntary  of  State  that  the  aaid 
C.  A.  M.  Grant  had  been  n-examin*d  by  the  chief 
Mtrgeon  of  the  said  force,  and  had  been  reported  by 
bim  to  be  fit  to  leaome  his  dntj  in  the  isid  force,  bat 
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nfaud  to  do  so.  And  the  then  Secrt'tnry  of  State 
tben  aotborUed  the  said  rcceirer  to  discixitiiiue  tlie 
payment  of  the  said  snpennnaation  allowance.  Sub- 
ject  to  the  effect  (if  anv)  of  sach  authority  of  the 
■aid  Secretary  of  State  as  before  mentioned  two  101118 
of  15^  15f.  and  152.  15*.,  being  two  fnrlher  qaarterly 
instalments  of  the  said  allowance,  became  payable 
respectively  on  the  1st  Jan.  1662  and  the  1st  April 
1862,  and  the  payment  of  the  same  was  afterwards 
duly  demanded  of  the  said  reeeifer  by  the  said  C.  A. 
M.  Grant.  It  is  admitted  for  the  purposes  of  this 
case,  .-iltbough  not  as  a  fact  for  any  other  purpose, 
that  at  the  timeii  when  the  said  sums  so  became  due, 
and  at  the  time  of  such  demand  of  payment,  the  said 
Teceirer  had  in  bis  hands  funds  properly  and  in  pnr- 
anance  of  the  statutes  in  that  behalf  applicable  to  the 
payment  of  all  such  superannuation  allowances  suffi- 
cient for  the  payment  of  the  said  allowance  of  the 
said  two  sums  above  memioned,  but  the  said  receiver, 
when  payment  was  so  demanded  absolutely  refased, 
and  still  refuses,  to  pay  the  same  respeciively.  on  the 
ground  of  the  said  authority  from  the  said  Secretary 
of  State  to  discontinue  the  said  allowance. 

The  question  for  the  court  is,  whether  the  grant  of 
the  superannnation  allowance  was  permanent  ? 

By  the  2  &  3  Viet.  0.  47  (An  Act  for  farther 
improTing  the  police  in  and  near  the  Metropolis),  it  ia 
enacted  by  sect.  22  that  a  superannuation  fund  shall 
be  provided  by  a  dednction  from  the  pay  of  each  con- 
stable not  exceeding  22,  10s.  in  the  lOOL,  &c.,  which 
fund  is  to  be  invested  in  Government  stock  by  and  in 
the  name  of  the  receiver,  which  fund  is  to  be  applied 
from  time  to  lime  for  payment  of  such  superannuation 
or  retiring  allowances  or  gratuities  as  may  be  ordered 
by  the  Secretary  of  State  at  any  time,  to  any  of  the 
said  constables  as  hereinafter  provided. 

Sect.  23  enacts,  '■  That  it  shall  be  lawful  for  the 
Secretary  of  Slate  to  order  that  any  of  the  said  con- 
stables may  be  supcrannnated  and  receive  thereupon  out 
of  the  p<>lica  superannuation  fund  a  yearly  allowance 
subject  to  the  following  conditions,  and  not  exceeding 
the  fallowing  proportions  ;  that  is  to  ssy,  if  he  shall 
liave  served  with  diligence  and  fidelity  for  fifteen  years 
and  less  than  twenty  years,  an  annual  sum  not  more 
than  half  bis  pay;  if  for  twenty  years  or 
upwards  an  annual  sum  not  more  than  two- 
thirds  of  his  pay ;  provided  that  if  he  shall  be 
under  sixty  years  of  age  it  shall  not  be  lawful  to 
grant  any  SQch  allowance  unless  upon  the  certificate  of 
the  said  commissioners  of  police  that  be  is  incapable 
from  infirmity  of  mind  or  body  to  discbarge  the 
duties  of  his  o6Boe;  provided  also,  that  if  any  constable 
shall  be  disabled  by  any  wound  or  injury  received  in 
the  actual  execution  of  the  duty  of  bis  office  it  shall  be 
lawful  to  grant  to  him  any  allowance  not  more  than 
the  whole  of  his  pay ;  but  nothing  herein  contained 
shall  be  construed  to  entitle  any  constable  absolutely 
to  any  superannuation  allowance  or  to  prevent  bim 
from  being  dUmissed  without  superannuation  allow- 
ance." 

Bawiins,  Q.C.  and  EoU  appeared  for  the  prosecu- 
tor, C.  A.  M.  Grant,  and  argued  that  the  superannna- 
tion allowance  being  once  granted  it  could  not  be 
revoked,  for  although  it  may  be  discretionary  in  the 
Secretary  of  State  to  grant  the  allowance,  yet  the 
statute  clearly  contemplates  that  such  grant  is  to  be 
permanent.  That  having  ceased  to  be  a  constable  he 
could  not  be  required  to  resume  his  duties,  and  that  the 
Commissioners  of  Police  bad  no  longer  any  jurisdiction 
over  him.  [Blackburh,  J. — The  question  is  whether 
the  order  of  the  Secretary  of  State  is  revocable.  In 
ordinary  cases  it  may  well  be  imagined  that  the 
pension  once  granted  will  not  be  withdrawn,  bnt  there 
may  be  exceptional  oases,  and  it  is  said  this  is  such  a 
one.]  The  prosecutor's  resignation  wss  actually  re- 
jceiTcd,  and  be  no  longer  beleoged  to  the  force.    It  is 


hard  upon  bim  that  having  for  more  that  twesty 
years  contributed  to  the  fund  from  his  pay,  he  iboaU 
now  be  deprived  of  bis  allowance. 

Field,  contra,  contended  that  the  superansiutiog 
allowance  was  revocable,  and  only  payable  at  pltum; 
that  it  being  admitted  that  the  constable  may  be  dis- 
charged at  pleasure  there  is  no  greater  hardihip  thu 
though  he  bad  been  discharged  without  an  allowance. 
Sex     T.     The    Lords    CammmUmen    of  tie 

Trtattiry,  n  Hand,  4  A.  &  E.  984; 
10  Geo.  4,  0.  44,  ss.  5,  13;  20  &  21  Vict,  c  64, 
s.  IS. 

The  fact  that  lie  was  to  be  re-examined  at  the  end 
of  twelve  months  shows  that  there  wag  a  reMnatun. 
There  are  good  reasons  why  the  allowance  sbosld  b« 
revocable ;  he  might  commit  a  crime,  or  come  iito  a 
large  fortune,  or  obtain  another  lucrative  office. 

Boig$<M  T.  The  Mayor  of  Bull,  4  EIL  &  BL 
986. 

Baataiu,  Q.C.  in  reply. 

Buckbiium,  J.  (o) — I  think,  in  this  esse,  lookiajf 
at  the  section  of  the  Act  of  Parliament,  we  are  bornid 
to  give  our  decision  for  the  deft.,  on  the  ground  that 
there  is  no  legal  right  in  the  constable  to  iotiat  on  Ibe 
payment  of  this  annuity.    The  question  very  mncb 
turns  upon  the  12th  section  of  the  10  Geo.  4,  c.  44, 
by  which  the  Secretary  of  State  was  first  aulhoriaed  to 
irrant  an  allowance  to  such  constables  ss  should  be 
disabled  by  bodily  injury  received,  or  should  be  »onv 
out  by  length  of  service  ;   and  under  that  statute  it  i> 
dear  that  such  allowances  were  paid,  not  as  a  inatt«r 
of  right,  but  npon  orders  which,  in  legal  effect,  would 
be  precarious.    Then  comes  the  2  &  3  Vict.  c.  47, 
and  the  22nd  section  constitutes  a  superannnatim 
fund,  which  is  derived  from  deductions  from  the  p«j 
of  the  constables  and  some  other  sources  ;  and  tbe 
next  section  gives  the  Secretary  of  State  a  power  to 
order  superannuation  allowances  in  certain  cases.  Tlira 
we  must  see  if  the  Secretary  of  State  has  given  an 
allowance  in  this  case  which  is  inevocable.    Kow,  tbe 
police  constable  holds  his  office  not  as  of  right  or  to  bi 
continued,  but  it  is  sn  office  from  which  be  may  rctin 
upon  giving  a  month's  notice,  and  also  be  may  be  dia- 
missed  without  any  grounds  being   assigned.     It  is 
therefore  fair  to  assume  that  the  allowance  is  only  a 
gratuity.     The  deduction  from  the  pay  of  the  coiistiUe 
would  certainly  lead  to  the  belief  that  be  has  a  rigl:t 
to  the  allowance.     It  is,   however,  answered  that  all 
the  constables  have  to  contribute  to  this  deduction,  sad 
yet    they    may    be   dismissed    without    cause,     la 
looking  at  the  Bull  case,    there  there  was  a  snp«^ 
annuation  fund,  and  the  party  was,  by  the  wordi  <i 
the  statute,  entitled  as  of  right ;    but  here  it  ii  not  a- 
The  Legislature  by  sect.  23  says  I  hat  **it  shall  be  ha- 
ful  for  the  Secretary  of  SUte,"  &c.,  which  abows  that 
the  grant  of  an  allowance  is  not  imperative ;  sad  tbe 
section  points  out  the  proportions  in  which  the  sllov- 
ance  is  to  be  made,  with  the  condition,  that  if  tbe 
constable  is  under  sixty  years  of  age  he  must  sppetf 
to  be  Incapable  from  infirmity  of  mind  or  body.    It 
stands  then,  that  the  Secretary  of  Sute  may  order, 
but  is  not  itttmd  to  order,  a  superannuation  allowance. 
But  we  must  look  at  the  Act  to  see  what  are  iba 
express  words  and  general  meaning.     Now  there  are 
no  words  certainly  which  say  it  shall   be  as  of  right, 
and  at  the  close  of  the  section  it  says,   "  but  noihxj 
herein  contained   shall   be  construed   to    entitle    snr 
constable  absolutely  to  any  superannuation  allowance, 
or  to  prevent  him  from  being  distnissed  without  super- 
annuation allowance."    It  seems,   therefore,  to  me, 
that  the  Secretary  of  State  has  power  to  revoke  tiM 
allowance,  although  we  may  feel  assured  that  he  never 

(a)  The  Chief  Justice  was  absent  tram  Indispoaitluii, 
and  'Wightman,  }.  was  sittlag  hi  the  Ckrart  for  Cnnra 
Oases Beaerved. 
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wraM  n*ok«  it  witboot  some  good  and  tnffieient 
nuoa.  lo  tliU  mm  there  is  a  reason,  for  the  Secre- 
tin of  Suts  seems  to  thinic  that  there  having  been  i 
ijulificatioQ  that  the  constable  shuold  be  again 
tuauiud,  and  opon  bis  exumioation  he  being  certified 
U  be  fit  to  lesome  bis  dnty  and  refusing  to  ro  back 
to  bis  dutjr,  be  had  a  fair  ground  for  revoking  the 
sll>nsce,  wiiicli  nlloirauce  being  so  revoked,  tbe 
nctiver  was  justified  in  not  pajing  it.  It  seems  to  me 
that  these  superannuation  allowances  may  be  revoked, 
ai  (bat  this  court  cannot  review  tbe  decision  of  tbe 
Secrxarjr  of  State  upon  tlie  sulject. 
Mellob,  J.  delivered  a  similar  judgment 

Judgmaitfor  At  d^. 

Wtdnadm/,  Nov.  18,  1863. 

Haix  (app.)  V.  Knox  (resp.) 

Poaciixg—Proeeeding  under  25  if  26  VieU  c.  114, 

».  2 — Search. 
Tt  ealUle  a  conttahle  lo  summon  a  parly  under  85  (f 
J6  Viet,  e.  1 14,  «.  2,  ukmn  he  hae  reaitn  to  mpect 
e/eonug/rom  land  where  he  ehall  have  beeu  un- 
law/aUf  in  learch  or  pureuil  of  game,  it  it  not 
weeettarf  to  make  an  actual  tearcii  of  hit  person, 
if,  after  having  heard  reporle  of  a  gun,  he  tees  him 
with  a  gun  in  the  dtredioa  of  the  reportt,  and  in 
Head  of  picking  up  game  (fhough  in  a  highvoay), 
md  the  offender  then  i-unt  amnf. 
Case  stated  b/  justices  of  the  peace  in  petty  tes- 
ssasat  Alawiek,  Northnmberland,  on  tbe  dismissal  of 
n  information  preferred   by   William    Hall  against 
William  Knox. 

The  information  charged  "that  the  said  W.  Knox 
•«  the  20th  June  last,  at  &c.,  having  been  found  by  the 
•lil  W.  Hall,  a  constable  of  the  said  county,  in  a  certain 
foUic  place,  to  wit.  a  footway  leading  from  Sec,  who 
tluD  and  there  had  good  cause  to  suspect  the  said 
V.  K.  of  coming  from  laud  where  be  bad  been  un- 
ItvAiily  in  search  or  pursuit  of  game,  and  having  in 
bis  possession  a  certain  gnn  which  had  been  used  for 
•tlawfully  killing  and  kiking  game." 

It  appeared  tliat  the  constable  heard  tbe  report  of  a 
ru,  and  went  along  a  public  footpath  in  the  diiec- 
>ira  of  the  report,  when  he  heaid  a  second  report, 
"d  proceeding  further  he  heard  another  report, 
»v  the  smoke,  and  immediately  afterwards  saw  the 
nap.  with  a  gun  in  bis  hand  oa  a  public  footpath ;  he 
^  saw  a  person  inside  the  inclosed  land  ailjoining, 
'bo  threw  a  rabbit  on  to  tbe  footpath  close  to  the  resp., 
«bo  then  changed  the  gun  from  his  right  to  lelt  han<i, 
'"i  was  in  the  act  of  picking  up  tbe  rabbit,  but  before 
^g  it  he  saw  the  consuble  and  ran  away.  The 
»utable  seiMd  tbe  rabbit  and  followed  the  reap.,  but 
'«  not  able  to  get  hold  of  him. 

On  these  facts  it  was  contended  that  an  actual  search 
*<  the  person  of  tbe  resp.  was  not  necessary  to  bring 
Uf  case  within  the  25  &  26  Vict.  c.  1 14,  s.  2,  and  that 
"■''OS,  a  constable  might  search  with  his  eyes  as  well 
u  vith  bis  hands,  and  that  the  constable  had  seen  all 
'•'^  w»M  neceaaarjr  to  constitute  the  oflfence. 

Ua  tbe  other  hand  it  was  contended  that,  to  give 
Pnsdiciion  to  anmmon  or  hear  and  determine  a  case 
jxxier  this  Act,  an  actual  search  was  necessary,  and  then, 
u  the  constable  finds  game  unlawfully  taken  or  a  gnn 
MlawfuUy  used,  ho  may  apply  for  a  summons,  and  tliat 
>>  the  constablo  cannot  make  the  search  by  reason 
^  tbe  oSiender  running  off,  be  may  proceed  under  the 
'''■ne  Act  against  bim  for  poaching  or  trespass  in 
PK'wut  of  f;arae. 

The  msjoritjr  of  the  bench  considering  an  actual 
"vcb  necessary,  dismissed  tbe  information. 

The  25  &  26  Vict.  c.  1 U,  s.  2,  enacts,  "  That  it 
•ball  he  lawful  for  ony  cons'able  or  peace  oHicer  iu 
"7  eaonty,   &c,  iu  any  higUway,  street,  or   public 


place,  to  search  any  person  whom  he  msy  have  good  causa 
to  suspect  of  coming  from  any  land  where  he  shall 
have  been  unlawfully  iu  search  or  pursuit  of  game,  or 
any  person  aiding  or  abetting  snch  person  and  having 
in  his  possession  any  game  unlawfully  obtained,  or 
any  gun,  part  of  gun,  or  nets  or  engines  used  for  the 
killing  or  taking  game,  and  also  to  stop  and  search 
any  cart  or  other  conveyance  in  or  upon  which 
such  constable  or  peace  uSicer  shall  have  good  cause 
lo  suspect  that  any  snch  game  or  such  article  or  thing 
is  being  carried  by  any  such  person,  and  should 
there  be  found  any  game  or  any  such  article  or  thing 
as  aforesaid,  upon  such  person,  cart,  or  other  convey- 
ance, to  seize  and  detain  such  game,  article,  or  thing ; 
and  such  constable  or  peace  officer  shall  in  snch  case 
apply  to  some  justice  of  the  peace  for  a  summons 
citing  such  person  lo  appear  before  two  justices  in 
petty  sessions  as  providea  by  18  &  19  Vict.  e.  126, 
and  if  such  person  shall  have  obtained  such  game  by 
unlawfully  going  on  any  land  in  search  or  pursuit 
of  game,  or  shall  have  used  any  such  article  or  thing 
as  aforesaid  for  unlawfully  killing  or  taking  game,  &o. 
(then  fullows  a  liability  on  conviction  to  a  penalty  not 
exceeding  5A  and  foreitnre  of  tbe  game,  guns,  nets  and 
engines.) 

Kemphg  for  the  app. — ^The  offence  under  sect.  2  is 
the  unlawfully  going  on  land  in  punuit  of  game,  and 
this  clause  was  intended  to  give  police  officers  the 
additional  power  of  search,  and  not  to  alter  the 
character  of  the  offence.  Searching  is  not  a  condition 
precedent  to  the  laying  of  an  information  under  the 
section  under  the  1  &  i  Will.  4,  c  32,  as.  30  to  36. 
Here  the  man  is  seen  with  tbe  gui  *od  in  the  act  of 
picking  up  the  game,  and  in  suoh  a  cose  no  aearoh  was 
necessary. 

CtK'KBUBX,  C.  J.— Suppose  the  constable  had  seen 
the  man  with  rabbits  hanging  on  liis  person  before  and 
behind  bim  and  carrying  the  gun  over  his  shoulder,  it 
could  never  have  been  intended  that  in  that  ease  the 
constable  should  go  through  tbe  process  of  searching 
him.  If  tbe  constable  reasonably  suspected  the  man 
then  he  might  search.  The  search  is  merely  a  means 
of  finding  out,  and  the  statute  is  satiafieJ  it  the  game 
is  seen  and  the  gun  found  upon  the  man  as  iu  this 
case. 

WiOHTMAN,  J.  concurred. 

Bijickouhn,  J. — The  statute  gives  a  right  to  search, 
that  the  constable  might  have  the  means  of  actually 
finding  the  game. 

SIKLI.OR,  J. — The  statute  is  abundantly  satisfied  by 
finding  the  game  and  things  under  the  circumstances 
in  this  case.  Appeal  affirmed. 

DAm  (app.)  V.  MooBi:  (resp.) 
Toll — Coprolitet  not  elone  or  manure  under  a  canal 

Act. 
7%e  Cam  yaitigalion  Act  gave  a  toll  of  Id.  per  ton 
on  "  Hone,  pebblt;  sand,  dag,  manure,  timettone," 
and  oj  3d.  per  ton  on  "  otiier  goods,  wares  and 
merchandise  "  not  trfure  mentioned : 
Held,    that    coprolites,  which    are  fossil  substances 
gtnerallg  supposed  to  be  the  dung  of  animals,  and 
which  produce  when  mixed  with  acid  60  per  cent, 
of  p/wtpliaie  of  lime  and  40  per  cent,  nfuse,  and 
are  ihen  used  as  manure,  were  not  stone  or  manure 
within  the  above  Act,  but  came  wiilun  the  clou  vf 
"  goods,  wares  and  merchandise.^' 
Case  stated  by  justices  upon  a  conviction  of  David 
Dant  for  unlawfully  resisting  Samuel  Moore,  a  toll- 
collector  acting  in  the  due  ezecntiun  of  the  River  Cain 
Kavigation  Act  1851,  14  &  15  Vict.  c.  xcii. 

On  1st  Aug.  1863  Dant  came  down  tbe  Cam  with 
80  tons  of  coprolites  m  boats,  for  which  Moore,  tbe 
tflll-c-llectur,  demanded  toll  at  3d.  per  ton.  Dant 
offered  Id.  per  tun.    This  was  refused,  and  the  col- 
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lector  wtnt  to  draw  the  chain  egaiiist  the  boiile  and 
lock  it  Ddut  obstructed  biin.and  prerented  him  fcum 
locking  it. 

It  wu  contended  before  the  misistrates  that  the 
proper  toll  for  eoprolites  was  Id.  per  ton,  and  that  they 
came  within  the  clause  in  sect.  53 : 
"For  every   ton  of  coals,   cnlni,   coke,  charcoal, 
or  other  fuel,  road  materials,  stone,  pebbles, 

sand,  clay,  mangre,  limestone Iif." 

On  the  other  hand  it  was  contended  for  the  com- 
plsinant  that  they  did  not  come  within  that  daose,  bat 
were  within  this  one : 

"  And  for  every  ton  weight  of  other  goods,  wares, 
or  merchandise    whatsoever   not    beieinbefore 

mentioned  S4." 

The  eoprolites  were  the  fossil  substances  known  by 
that  name  in  science,  and  are  generally  supposed  to  be 
the  donf;  of  animals,  and  therefore  organic,  whilst 
stone,  pebbles  and  limestone  are  not  organic,  and,  as 
admitted  before  the  justices,  generally  produced,  when 
ground,  60  per  cent,  uf  phosphate  of  lime,  which,  when 
mixed  with  acid,  is  nsed  as  manure,  and  40  per  cent,  of 
refuse  which  may  be  bad  for  other  purposes. 

The  justices  determined  that  there  was  no  evidence 
to  satisfy  them  that  eoprolites  were  either  alone, 
pebbles,  manure,  or  limestone,  or  any  other  article  for 
which  a  toll  of  Id.  per  ton  was  payable,  and  that  there- 
fore they  came  under  the  general  words  of  "other 
goods,  wares,  or  merchandise  whatsoever,"  for  whicu  a 
toll  of  3d.  per  ton  wu  payable. 

The  question  asked  of  the  Coort  was,  whether  the 
toll  for  eoprolites  wa«  \d.  or  Sd  per  ton. 

W.  G.  Sarriton  in  support  of  the  conviction. — It 
is  a  question  of  fact,  what  are  eoprolites  ?  In  com- 
merce they  are  used  in  the  manufacture  of  soap,  and  in 
glazing  eiirthenware.  In  their  simple  state  they  are 
not  lued  for  manure.  It  lies  on  the  other  side  to  show 
that  tliey  fall  within  the  word  "  stones  "  or  "  mannre." 
D.  D.  Ketmt  for  the  app.— They  are  either  "  dung  " 
or  "stone,"  and  ii  ao,  they  are  liable  to  the  Id.  toll 
only.  In  Pratt  v.  Bivwn,  8  C.  &  P.  244,  nncrushed 
bones  carried  through  a  turnpike  to  a  farm,  for  the 
purpose  of  being  crushed  and  part  used  as  mannre, 
were  held  to  be  exempt  from  toll  under  the  word 
•■  mannre,"  in  3  Geo.  4,  c.  126,  s.  32,  and  S  &  6  Will. 
4,  c.  18,  s.  I.  So  stone  railway  sleepers  weto  held  to 
come  under  the  word  "  stone  "  in  Fither  v.  Lee,  12 
A.  &  £.  622.  eoprolites  are  stone,  and  before  their 
value  for  the  pnrpose  of  mannre  was  discovered,  were 
Used  for  repairing  roads :  (5  E.  &  B.  944.) 

CocKBDBK,  C.  J. — I  think  that  the  conviction  in 
this  case  was  right,  and  that  the  toll  applicable  to  the 
conveyance  of  eoprolites  on  this  navigation  was  Sd. 
per  ton  and,  not  Id.  per  ton.  To  coma  within  the 
penny  toll,  eoprolites  must  come  under  either  the  word 
"stone"  or  the  word  "manure"  in  the  Act.  It  is 
not  contended  that  any  other  of  the  things  speciBed 
iu  the  Act  would  comprehend  iL  I  do  not  think  that 
they  can  be  considered  within  the  meaning  of  the  word 
"stone"  in  this  Act,  which  words  follows  the  words 
"  Toad  materiala,"  and  precedes  "  pebbles,  sand,  day.*' 
It  if  true  that  eoprolites  are  supposed  to  be  organic 
matter  petrified,  but  they  are  not  in  the  category  of 
the  things  specified  "road  materials,  pebbles,  sand," 
&C.  I  further  think  that  they  do  not  come  under 
the  word  "manure,"  for  they  are  not  used  for  that 
purpose  until  they  have  undergone  chemical  deoom- 
jmsition  by  the  introduction  of  sulphuric  acid.  There- 
fore, it  Menu  to  me  that  they  oome  under  isb»  deacrip- 
tion  of  goods  or  merobandise  not  before  mentioned. 
WiouTMAX,  J.  concurred. 

BuacKBUBN,  J. — Coprolites  are  the  raw  material 
firom  which  snperphospbate  of  lime  is  to  be  manu- 
factured, and  do  not  come  within  the  meaning  of  the 
worda  "stone"  or  "manure"  in  the  Act 
MsLLOB,  J.  ooncnrred.  ConmelUm  a^Ermed, 


Haydox  (app.)  V.  Taylor  (resp.) 

Factory  Actt —  WindUg  cotton  yam—DiUy  to  rtfuttr 
premitti  lo  tued. 

Premiiet  were  tued  eoldgjbr  th»  pvrpou  of  mKb; 

bg  maehinay  moved  In/  lieam  pover  temug  Umad 

from  hante  tent  to  the  premieee  on  to  large  boMu 

eaUed  cope,  cmdfrom  the  copt  on  to  other  Mim 

mu6h  tmalier  called  epoolt : 
Held,  that  th'te  premiiet  eame  teithia  the  Faetorf  Aeli, 

3^4  Will.  4,  c.  103,  aiMi  7  #  8  Viei.  c  15,  mi 

that  the  oaner  imu  bound  to  teq)  a  rtgiiltr  of 

young  pereone  emptoyed  therein. 

Case  stated  by  justices  of  Leicester  on  the  distnisnl 
of  a  summons  taken  out  by  the  app.,  a  sub-iospector  of 
factories,  against  the  resp.,  a  manufacturer  of  cotton 
sewing  thread,  for  neglecting  to  keep  a  register  of 
young  persons  employed  in  his  factory,  contrarj  to  tbe 
7  &8  Vict.c.  15,  S.27. 

The  reap,  is  a  manufacturer  of  cotton  sewing  thread, 
and  is  owner  of  a  factory  at  Mansfield,  in  the  cosDty 
of  Nottingham,  and  of  premises  in  Mansfield-stnet, 
Leicester. 

At  the  factory  at  Mansfield,  the  resp.  doubles  cottca 
yam,  or  the  article  which  is  purchased  in  Manchester 
market  as  twist,  into  sewing  thread,  which  is  scntooc 
from  thence  to  the  premises  at  Leicester  in  bsski, 
which  are  packed  in  large  parcels  called  hnndles,  ui 
which  are  there,  for  the  purpose  of  meeting  the  con- 
venience of  the  retail  traders  and  small  con8niner<, 
wound  by  machinery  moved  by  steam  first  through  aiit 
guides  on*to  large  bobbins  called  cops  ;  and,  secondly, 
from  the  cops  through  other  guides  on  to  other  bobbins 
of  much  smaller  dimensions  called  spools. 

The  premises  at  Leicester,  to  which  this  ease  alone 
relates,  are  worked  by  ateam  power,  and  the  onl;  pro- 
cess carried  on  therein  is  that  of  winding  the  sewing 
thread  so  sent  from  Mansfield  or  other  pltces  from  tbe 
hanks  on  to  the  cops,  and  from  the  oops  on  to  tiie 
spools.  The  sewing  thread  when  it  leaves  the  fsctor; 
at  Mansfield  in  hanks  is  ready  for  the  wholesale 
market,  and  is  sold  in  the  same  state  in  which  it  is 
received  at  Leicester.  The  winding  from  larger  into 
smaller  quantities  renders  the  article  mare  ssleable  to 
the  ordinary  small  consumers  of  sewing  thread,  and  Um 
thread  exhibits  a  brighter  appearance. 

The  resp.  keeps  at  his  fsctory  at  Mansfield  a  re^ster 
of  young  persons  employed  therein  according  to  li'O 
form  prescribed  in  schedule  B.  annexed  to  the  7  &  8 
Vict,  c  15,  and  in  pursuance  of  the  provisions  con- 
tained in  sect.  27  of  the  same  Act,  but  he  does  not 
keep  such  a  register  at  bis  premises  at  Leicester. 

The  statute  3  4  4  Will.  4,  c  103,  enacts  («»<o' 
alia),  "that  from  and  after  the  let  Jan.  1834,  to 
person  under  eighteen  years  of  age  shall  be  sllowtl 
to  work  in  the  night  (that  is  to  say)  between  the 
hours  of  half-past  eight  o'clock  in  the  evening  uid 
half-past  five  o'clock  in  the  morning,  except  as  there- 
inafter provided,  in  or  about  any  cotton,  woollen, 
worsted,  hemp,  flax,  tow,  linen,  or  sillc  mill  or  fadciy 
wherein  steam  or  water,  or  any  other  meehanical 
power  is  or  shall  be  used  to  propel  or  work  tbe 
machinery  in  snch  mill  or  factory,  either  in  teotchisg, 
carding,  roving,  spinning,  piecing,  twisting,  winding, 
throwing,  doubling,  netting,  making  thread,  dressing 
or  weaving  of  cotton,  wool,  worsted,  hemp,  fiax,  to«, 
or  silk,  either  sepirately  or  mixed,  in  any  anch  mill  or 
factory,  situate  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland." 

The  7  &  8  Vict.  s.  73  (bernoaflar  called  the 
Amending  Act),  enacts  (utter  affii)  that  tbe  3  &  4 
Will.  4,  0.  103  (the  Factory  Act),  as  amended  by  tbe 
Amending  Act,  and  the  Amending  Act  ahall  be  con- 
tmed  together  as  on*  Aet,  and  that  so  mnch  of  tbe 
Factory  Act,  tod  of  any  rule  or  regoUtion  (hctetofun 
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nudt  bj  my  ins|i«<stor  as  is  inconBistent  with   tbe 
Amaiiliiig  Act,  sliall  be  taken  to  be  repealed. 

The  Mid  Amending  Act,  sect.,  73,  fartlier  enacts 
^Mdr  alia)  tbat  any  person  who'  shall  work  in  anjr 
ftdorj,  whether  for  wages  or  not,  or  as  a  learner  or 
olherwiee,  either  in  anj  manafaetnring  process,  or  in 
toj  Uboar  incident  to  anj  manofactaring  process,  or  in 
-cloninjanypart  of  the  factory, or  in  deaningor  in  oiling 
aj  part  of  the  machinery,  or  in  any  other  kind  of  work 
whatsoerer,  ssto  in  the  cases  thereinafter  excepted, 
shall  be  deemed,  notwithstanding  any  other  descrip- 
ties,  Ihnitation,  or  exception  of  employment  in  the 
Futsiy  Act,  to  be  employed  therein  withia  the  mean- 
ing of  the  Amending  Act  ;  that  the  word  factory 
oetwitbatanding  any  prorision  or  exemption  in  the 
Victory  Act,  shall  be  taken  to  be  all  buildings  and  pie- 
niies  sitBaled  within  any  part  of  the  United  Kingdom 
and  Ireland  wherein  or  within  the  close  or  curtilage 
of  which  steam,  water,  or  any  other  mechanical  power 
shall  be  need  to  more  or  work  any  machinery  employed 
in  preparing,  manufacturing,  or  finishing,  or  in  any 
fnxtsi  incident  to  the  manufacture  of  cotton,  wool, 
luir,  flax,  silk,  hemp,  jnte,  or  tow,  either  separately  or 
mixed  together,  or  mixed  with  any  other  material,  or 
asy  fabric  made  thereof. 

The  said  Amending  Act  also  by  sect  27  enacts 
(uttr  alia)  that  registers  shall  be  kept  in  the  factory 
to  which  they  relate  by  the  occupier  of  every  factory 
■according  to  the  forms  and  directions  given  in  schedule 
&■  tj  that  Act  annexed.  And  tbat  the  registers,  ccr- 
tifieates  and  other  documents  required  by  the  said 
Amending  Act  to  be  received  or  kept  shall  be  forthwith 
prodnced  to  the  inspectororsub-inspectoron  his  demand- 
ing to  examine  the  same  when  the  factory  is  at  work. 

On  the  2nd'  Feb.  1863  the  app.  C'jlled  at  the 
preniiaeB  of  the  reap.,  sitaate  in  Mansfield-street,  in 
the  .borough  of  Leicester  as  aforesaid,  whilst  the 
mthinery  employed  therein  was  at  work,  and 
required  the  said  resp.  to  produce  a  register  of  young 
fenons  aecor^ng  to  the  form  prescribed  in  schedule  B., 
ctct.  27  of  the  said  Amending  Act,  and  demanded  to 
examine  the  same.  The  nsp.  failed  to  produce  any 
nch  register,  and  admitted  that  he  did  not  keep  one. 

Upon  the  state  of  facts  set  out  above,  it  was  argued 
by  the  app.  before  os  that  the  resp.'s  premises  at 
■leieester  were  a  cotton-mill  or  factory  within  the 
neanhig  of  the  Factory  Act,  3  &  4  Will,  4,  c.  103  s. 
1,  and  tbat  the  word  "  winding"  mentioned  in  that  Act 
iaclnded  the  process  cairied  ou  by  the  resp.  of  winding 
bj  maehiuery  worked  by  ste^m  power  sewing  cotton  from 
hmks  on  to  cops,  and  from  cops  on  to  spools,  and  tbat 
nsmnch  as  the  principlea  comprised  in  the  Factory 
Act,  3  &  4  Will.  4,  c  103,  were  incorporated  into 
7  4  8  Vict,  c  15,  and  were  explained  by  sect.  73, 
t^  resp.  had  rendered  himself  liable  to  a  penalty  for 
set  keeping  a  register  as  required  by  sect.  27  of  the 
uid  Amen^og  Act. 

On  behalf  of  the  resp.  it  was  contended  that  the 
winding  of  sewing  thread  which  was  carried  on  by  him 
•this  premises  at  Leicester  is  not  the  winding  referred  to 
is  the  preamble  of  3  &  4  Will.  4,  e.  103{  that  being 
wisdnig  incidental  to  the  manufacture  of  the  sewing 
thitad  from  the  yam  or  twist  of  which  it  is  composed, 
<sd  which  is  all  done  at  the  re8p.'8  factory  at  Mans- 
teU,  and  tbat  the  premises  of  the  resp.  at  Leicester 
were  not  a  cotton  mill  or  factory  within  the  meaning 
•f  the  7  &  8  Vict,  c  15,  as  no  steam,  water,  or  any 
dim  mechanical  power  is  used  there  for  moving  or 
working  any  machinery  employed  in  the  manufacturing 
or  finishing,  or  in  anyprocessincident  to  the  manufacture 
•f  esttoo  or  of  any  of  the  other  articles  referred  to  in  the 
•aid  Act,  and  therefore  resp.  was  not  bound  to  keep  the 
ngiater  therein  according  to  the  forms  and  directiout 
giva  in  adwdnle  B  to  said  Amending  Aot  annexed. 

the  magiatratea  diamissed  the  summons,  subject  to 
^^ioien  of  this'Coort ;  and  if  the  court  dioold  be  of 


opinion  that  their  decisiun  was  wrong,  the  resp.  is  t# 
stand  convicted  in  the  penalty  of  21,  and  costs. 

\yeUbg  for  the  app. 

Field  for  the  resp. 

Ths  arguments  wen  the  same  as  those  set  out  in  tho 
esse  Bupra. 

CocKBURK,  C.  J. — I  think  that  the  process  of 
winding  in  this  case  is  within  the  langnsge  of  both 
statutes ;  it  is  within  the  word  "  winding"  in  3  &  4 
Will.  4,  0.  103,  8.  I,  and  within  the  words  "manu- 
facturing process"  in  the  7  &  8  Vict.  c.  15,  s.  73. 
The  case  is  certainly  vrithin  the  mischief  both  Acta 
were  intended  to  provide  sgainst.  • 

The  rest  of  the  Court  concurring, 

^_^        Appeal  alioieecL 

HiLTos  (app.)  V.  Hill  (resp.) 
Benefit  huUding   todetg — Arbitralion — AbCioe  from 

arbitrator*,  how  to  be  lent, 
A  rule  of  a  benefit  building  tociety  provided  that  all 

tHmmonte;  eirculan  and  notices  thould  be  deemai 

duly  terved  by  putting  the  tame  into  tke  pott,  ai- 

dreued  to  the  ntembert  according  to  the  latt  entry  om 

the  register  given  by  them  for  titit  purpose  : 
UeU,  that  this  rule  only  related  to  the    ordinarif 

butineii  of  the  society,  and  did  not  apply  to  the  ease 

of  noticti  of  appointmentt  by  arbitrators  for  the 

purpose  of  proceeding  with  a  r^erenee. 

Case  stated  by  the  Stipendiary  Magistnte  of  Man- 
cheater. 

The  app.  was  a  shareholder  in  the  Golden  Eagle 
Tliird  Equitable  Benefit  Building  Society,  and  had  bad 
Ilia  shares  advanced  to  him  on  mortgage  security,  and 
redeemed  the  same  and  had  his  deeds  redelivered  to 
him. 

The  society  was  not  terminated  at  the  anticipated 
period,  and  it  was  resolved  tbat  ths  members  should  bo 
called  upon  lo  pay  a  sum  of  money  each.  The  app. 
was  called  upon  to  pay  60L  on  the  ground  that  he  had 
not  paid  the  amount  he  ought  to  have  done  by  tbat 
sum.  Tliis  he  did  not  admit.  The  trustees  of  the 
society  referred  this  dispute  to  arbitration,  but  withoot 
the  knowledge  of  the  app,  (as  he  alleged). 

The  arbitratore  appointed  under  the  rules  of  the 
society  fixed  a  day  for  hearing  the  parties,  and 
notice  of  this  was  sent  to  the  spp.  by  post,  according 
to  rule  21  of  the  aodety.  The  app.  not  apfaring, 
the  arbitratore  proceeded  ex  parte,  and  awarded  the 
app.  to  pay  8U/.  10s.  Grf.  10  the  trustees,  being  the 
60/.  with  interest  from  Dec.  1857  to  April  1863,  and 
the  arbitratore'  fees,  4/.  4s. 

The  app.  not  having  complied  with  the  award,  the 
trustees  took  out  a  summons  before  the  stipendiarx- 
magistrate  of  Manchester,  under  10  Geo.  4,  o.  5^ 
s.  27,  to  enforce  the  award ;  and  the  magistrate  having 
heard  the  jiarties,  decided  to  enforce  the  award. 

The  case  stated  for  ths  opinion  of  the  court  raised 
several  important  questions  in  relation  to  building 
societies,  but  as  the  case  was  decided  on  the  point  aa 
to  the  sufficiency  of  the  notice  from  the  arbitratore  to 
proceed  ex  parte,  it  is  only  necessary  to  set  out  tlie 
above  facts.       * 

The  rule  of  the  society  respecting  notices  is  tbo 
following : — 

"  Rule  2 1 .  The  secretary  shall  issoe  all  summonses, 
circulars  and  notices,  which  shall  be  deemed  duly 
served  by  putting  the  same  into  the  Manchester 
Post-office,  addressed  to  the  member  for  whom  the  same 
is  intended,  according  to  the  last  entry  on  the  register, 
given  by  virtue  of  the  rule  for  this  purpose  contained." 

/"ope  for  the  reaps. — ^Then  is  no  provision  in  ths 
Benefit  Building  Society  Acts,  nor  in  the  roles  of 
this  society,  entitling  the  arbitratore  to  proceed  eat 
parte  when  one  party  nfoaes  to  proceed;  but  it  ia 
an    implied  condition  in  all  arbitrationa  tbat  th« 
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aibitrator  may  proceed  ex  parte  for  good  cause,  and 
it  is  a  good  canse  for  so  proceeding  if  a  party  has 
notice  that  the  arbitrator  will  so  proceed  if  he  doea 
not  attend  at  the  time  appointed.  Here  the  only 
question  raised  is,  whether  the  notice  of  the  appoint- 
ment by  the  arbitrators  was  properly  sent.  The  app. 
a«ya  he  never  received  it,  and  the  trustees  canuot 
contradict  him ;  but  they  contend  that  all  the 
arbitrators  were  bound  to  do  was  to  post  the  notice 
according  to  rule  21. 

Holker,  for  the  app.,  was  not  called  upon  to  argue 
the  points. 

CuCKBUQsr,  C.J. — That  rule  does  not  apply  to 
notices  from  the  arbitrators,  but  only  to  dolices  from 
the  society.  It  is,  therefore,  as  if  the  arbitrators  bad 
not  given  notice,  and  they  could  not  proceed  ex  jmrU 
against  the  app.  without  giving  him  notice. 

WiGiiTMAK,  J. — In  puint  of  fact,  this  notice  was 
posted  by  the  secretary  and  sent  to  an  addicts  which 
the  app.  had  given  to  the  society  five  years  before. 

Mellor,  J. — Itula  21  u  fur  summonses,  circulars 
and  notices  incidental  to  tlie  ordinary  meetings  and 
business  of  the  society,  and  not  for  notices  from  the 
arbitrators.  Appeal  aUoaed. 

OVERSEBBS  OF  KEITIIUOP  V.   WutDCOAT. 

Jtuticet'  clerk's  fee$ —  Vagrant  ea$et — Order  Jur  pay- 
ment on  orertetrs. 
An  order  under  tie  5  ^  6  Vict.  e.  109,  s.  17,  and 
12  ^'  IS  Vict.  e.  20,  «.  2  on  overeeert,  requiring 
them  to  pay  a  iitm  of  money  to  W.,  the  ntperin- 
tendent  of  police,  '^  for f tee  <hie  to  him"  is  not  tup- 
ported  by  evidence  that  the  feet  aere  Ihoee  really 
due  to  the  clerk  of  the  juttieee  m  vagrant  cases,  and 
had  been  paid  in  the  first  instance  to  him  (u)  by  the 
superintendei'.t,  who  sought  Ute  order  in  tptestiun  as 
a  means  of  reimbursing  himself,  and  therefore 
justices  are  not  authorised  to  enfurce  such  an 
order. 

On  the  13th  Feb.  1862,  two  justices  of  the  Banbury 
and  Blozham  Petty  Sessional  Division  (Oxford)  made 
an  order  under  5^6  Vict.  c.  109,  and  12  &  13  Vict. 
o.  20,  s.  2,  upon  the  overseers  of  the  poor  of  the  town- 
ship Neitbrop,  in  the  said  division,  in  these  words:— 

«  County  of  Oxford,)  To  H"  o""^?"  "/ '•■•  l"'"''  ?' 
t'    -f  'y      the  township  of  Neithrop,  m 

"  ""•  '      the  said  county. 

**  la  pursuance  of  the  Act  of  Parliament,  made  and 
passed  for  the  appointment  and  payment  of  parish 
constables,  we,  the  undersigned,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  do 
hereby  order  and  require  you  forthwith  to  pay  to  Mr. 
MTilliam  Whidcoat,  superintendent  of  police,  the  sum 
of  4L  it.  for  fee*  now  due  to  him,  and  that  you  do 
pay  the  same  out  of  the  moneys  in  your  hands  collected 
for  the  relief  of  the  poor.    Given  under  our  bands,  &c., 

"  H.  KonKis, 
"  C.  T.  WvAtT." 

The  above  sum  of  4/.  St.  consisted  of  magistrates' 
derk'a  fees  in  cases  of  the  apprehension  of  vagrants, 
duly  comprised  in  the  annexed  table  now  in  force  for 
the  county,  which  fees  were  properly  incurred  by  the 
■uperintendent  of  police  of  the  division  in  prosecuting 
Tagrants  and  drunkards  for  offences  committed  within 
the  township  of  ICeithrop. 

In  these  prosecutions  the  prisoners  were  either  com- 
mitted to  goat  without  a  fine,  or  they  had  no  means 
whereby  to  pay  the  expensies  incurred. 

The  justices  before  signing  llie  order  wore  satisfied 
that  the  fies  had  been  piuprrly  incurred,  and  they  had 
the  items  comprised  in  the  amount  before  them,  which 

(a)  The  cns«  wa«  arjcifd  on  the  ns^iimptiou  that  the 
majristrntoH'  cicrit  had  n-c('lve<t  these  tecs  ir<mi  tlio  mipor- 
iuteudent:  but.  Irum  tiw  Htat.;meuttt  ami  cvmnter  utatti- 
jueuts  ot  cuuuael  lu  twurt,  tliiu  was  not  at  all  clear. 


they  examined  and  allowed,  and  then  signed  Uie  order 
for  the  total  sum  of  4{.  5>. 

The  overeeeis  did  not  have  notice  to  attcsd  vim 
the  order  was  made,  and  when  the  money  wu  after. 
wards  demanded  of  them  the  particulars  of  the  anMmt 
mentioned  in  the  order  were  not  furnished  to  than. 
The  overseers  refused  to  obey  the  order,  and  were  dtily 
summoned  to  a  subseqnent  meeting  of  the  said  jastiMs 
to  show  cause  why  they  should  not  pay. 

The  overseers  appeared  both  personally  and  by  tbet 
attorney,  and  it  was  argued  on  their  behalf  that  the 
overseers  should  have  been  summoned  to  attend,  wba 
the  order  was  proposed  to  he  made,  so  th>t  tbty 
might  have  been  present  to  examine  the  account,  sad 
if  they  thought  proper  object  to  the  making  of  tbe 
order,  and  that  the  different  items  or  particuUrs  of  the 
amount  mentioned  in  the  order  should  hsTe  btcs 
annexed  to  it  when  presented  for  payment,  and  it  wu 
also  contended  fur  the  overseers,  that  the  superiateadest 
of  police  should  have  kept  an  aeoonut,  and  prodiiad  it 
in  vestry,  according  to  the  old  statute  18  Geo.  3,  c.  19r 
and  that  such  account  must  have  been  allowed  lal 
passed  in  vestry  before  the  magistrates  couM  kgall; 
make  the  order. 

The  justicea  conaidered  that  tbeae  objectiou  wn» 
invalid,  inasmuch  a*  the  statutes  above  meotioDHi 
(5*6  Vict,  c  109,  8.  17,  and  12  &  13  Vict,  c  JO, 
s.  2)  enact  that  when  the  duties  hava  been  petfocned 
the  expenses  shall  be  paid  by  the  overseers  of  the 
parish  out  of  the  poor-rate  upon  the  order  of  joalks 
m  petty  sessions  assembled  ;  and  the  1 1  &  13  Vict  c 
91,  s.  6,  further  enacts  that  any  money  paid  hj  la 
overseer  to  a  constable  in  ohedienca  to  an  order  pur- 
porting to  be  made  as  this  on*  waa  mad*  shall  not  be 
disallowed  by  any  auditor  or  other  authority  eoope- 
tent  to  examine  ov*rac«rs'  accouuts  on  any  gnul 
whatever.  Under  these  statutea  the  justices  ow- 
sidered  that,  having  satisfied  themaelve*  that  tht  {«s 
bad  been  actually  and  properly  incurred  by  the  cta- 
stable,  all  that  was  required  of  th*  justices  wu  t» 
embody  the  snm  in  one  order,  and  then  direct  tke 
overseers  to  pay  it  a*  above  set  out.  The  julica 
informed  the  overseers  that  this  wa*  their  view  of  tlw 
case,  and  expressed  their  determination  to  enforce  Iks 
payment  by  the  overseers  of  the  said  sum  raentioacdia 
th*  said  order,  e.  y.  so  much  for  warrant,  so  mach 
for  examination,  so  much  for  order  of  discharge,  &b 

The  overseers  thereupon  expressed  their  disasttsbe- 
tion  at  this  detenninatiou  as  being  erroneoiu  ii  fsiat 
of  law,  and  applied  to  the  justices  to  cut*  a  east  hr 
the  opinion  of  this  court,  which  the  justices  oootealed 
to  grant.  Ths  opinion  of  the  ooort  is  itqiisiliiil 
whether  the  justices  were  right  or  wrong  m  (hat 
determination  to  enforce  the  payment  by  th*  era- 
seers. 

Tozer,  Serjt.  for  th*  reap. — The  objection  before  the 
magutrate  was  that  the  superintendent  ought  to  bin 
proceeded  under  the  18  Geo.  3,  c.  19,  asaUted  ia  tb 
case.  The  fcea  in  question  were  authorised  by  tke 
cale  of  fees  settled  by  the  justices  under  5  &  6  Vkt 
[  109.  a.  17;  see  ahio  13  &  14  Vict.  c.  20,  >.  S- 
tWloUTMAH,  J. — The  order  of  the  justices  calls  spoa 
he  overseers  to  pay  41.  6s.  for  fees  due  to  the  toptr- 
intendenL  Kow  these  particular  fees  aio  not  d*e  t» 
him,  bnt  to  the  clerk  to  the  justices.]  The  laagaage 
of  the  order  cannot  be  supported  ;  but  this  is  **t  the 
objection  made  before  the  magistrates. 

Huddlestun  (^Saieyer  with  him)  intimated  that  Ibey 
wonld  rely  on  that  objection  now. 

CocKBCBS,  C.  J.— Suppose  the  magistrate*'  derit 
gave  credit  for  those  fees  instead  uf  getting  then  paid 
at  the  time,  is  there  any  power  by  which  the  jtuticB 
cin  make  the  overseers  pny  those  lees.  And,  aasasMt 
such  fees  to  have  been  pai>l  by  the  constable,  what  aalbsrkT 
hadtliecciiatiililcto  pav  money  on  bohnlfof  the  overseen' 
The  order  is  m:mifvstly  wruug,  for  the  fees  ate  is  factdM 
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Ueo.  v.  How. 


[Q.B. 


to  tbe  clerk  to  (b«  jiutices.  Tiie  qaestion  uked  the 
court  u,  whether  tba  jniiticcs  ought  to  enforce  tbe 
aia,  mil  we  uj  no.  The  18  Geo.  3,  c  19,  U  still 
alin  u  regards  constables'  "  expenses,"  and  bj  tlie 
nbteqnent  statutes  the  jasticet  hare  authority  to 
Buke  orders  on  the  oTerseers  for  tbe  psjment  of  con- 
staUes  sod  nugulrstes'  clerks'  fees. 
The  rex  of  the  Court  concntiiog, 

^__  Appeal  aUoued, 

Saturday,  Nov.  21,  1863. 
Rko.  «.  How. 
Jllshnrj  dUlriel — Bxcbtded  pariah — 25  ^  26  Vict. 
t  61,  ».  7 — Uighviay  board  under  5^6  WUL  4, 
«.  SO,  t.  18 — Appoiulmenl —  Vettry  mttiiug. 
A  parish  claimed  to  be  exempted  from  being  incluJed 
«  a  kighwag  diatrid  under  25  ^  26  Vict.  c.  61 ,  *.  5, 
hj  reason  of  itt  highieagM  being  under  the  tuptr- 
uueuienee  of  a  board  estaUiehed  under  S  <f  6  Wilt. 
*,  c  50,  «.  18.  The  25  ^  26  Vict.  e.  61,  paised 
M  Jalji  1662,  and  the  highway  board  under  5  <f  6 
Will.  4,  c  50,  $.  IS,  tc(M  alleged  to  have  been con- 
ttittOtd  nl  a  veitry  meeting  in  ti'ov.  1862  by  a 
mnjori/y  of  two-tliirds  of  tin  vestrymen  present, 
the  cliairman  liacing  refused  to  grant  a  poll  vhich 
was  demanded  at  the  meeting : 
Bdi,  that  a  poll  ought  to  have  been  granted,  and  that 
therefore  the  highway  board  under  sect.  18  of 
i  4  6  tt'itL  4,  c.  50,  ICO*  not  properly  created, 
and  so  the  parish  wut  not  exempted  from  being 
iaduded  in  the  highway  district  under  25  f  26 
VicL  c.  61,  ».  5.     . 

This  was  a  rule  to  qoasb  an  order  of  quarter  sessions 
efthe  coonty  of  Kent,  annexing  tbe  parish  of  Bromley 
to  the  Bromlej  liiyhway  district  under  the  prorisions 
efthe  25  &  26  Vict.  c.  61  (the  Now  Highway  Act), 
<o  tbe  ground  tbat  the  sessions  had  do  jurisdiction  to 
deal  with  such  pariah  under  tbe  Act,  ioasmucli  as  it 
wai  nniJer  the  management  of  a  board  constituted 
»iier_  sect.  18  of  the  5  &  6  Will.  4,  c.  SO,  and  by 
•cct.  7  of  the  former  Act  was  exempt  from  being  so 
smeied. 

By  sect,  5  of  tbe  25  &  26  Vict.  c.  CI  (An  Act  for 
the  better  Maoateraeot  of  Highways  in  England), 
powers  are  conferred  upon  the  quarter  sessions  to 
form  highway  districts ;  but  by  sect.  7  certain  restric- 
tioos  are  imposed  upon  such  powers,  and  it  is  enacted, 
Tirttlr,  there  shall  not  be  included  in  any  highway 
dittrict  farmed  in  pnnuanee  of  this  Act,  any  of  the 
foUowing  places:  tbat  is  to  say  (inter  alia),  any 
jariah  or  plice,  the  highways  of  which  are  at  tbe 
tune  of  tbe  passing  of  this  Act,  or  rosy  be  within  six 
noDths  afterwards,  under  tbe  superintendence  of  a 
board  established  in  pursuance  of  sect.  18  of  the 
ptuKipil  Act,  nnleai  wiih  the  consent  of  such  board." 
By  sect.  18  of  such  principal  Act,  tbe  S  &  6  Will. 
4,  c.  50  (tbe  General  Highway  Act),  it  is  enacted, 
"That  iu  any  parsh  where  the  population  by  the  then 
lot  census  taken  from  the  returns  made  to  Parlia- 
Deot  exceeds  the  number  of  5000,  if  it  shall  be 
determined  by  a  majority  of  two-thirds  of  tbe  Tofes  of 
the  Testrymen  present  at  such  meeting  as  aforesaid 
to  form  a  board  for  tbe  snperintendence  of  the  high- 
ways of  the  said  parish,  and  for  the  purpose  of  cany- 
bg  the  prorisions  of  this  Act  into  effect,  it  shall  be 
lawful  for  tbe  said  vestry  to  nominate  and  elect  any 
nombet  of  persons  not  exceeding  twenty,  nor  less  tlun 
tn,  bfing  respectively  lionscholders,  and  residing  in 
and  aaiessed  to  the  rate  for  the  relief  of  the  poor  of 
tbe  said  parish  ....  to  serre  tbe  office  of  surreyors 
of  highways  for  the  year  ensuing  j  and  such  persons 
so  to  b«  nominated  and  <  lected  as  such  sunreyora,  or 
any  three  of  them  shall,  and  are  hereby  authorised  to 
act  as  a  board,  and  ii>  he  called  'Tiie  Boanl  for 
S^air  of  tbe  Highways  iu  the  Parish  uf ,'_"  Stc. 


It  appeared  from  the  minute-book  of  tbe  proceed- 
ings tbat  in  Nov.  1862  a  vestry  meeting  was  held  in 
the  parish  of  Bromley,  with  tbe  view  of  farming  a. 
highway  board  under  sect.  IS  of  the  5  &  6  Will. 4,  c> 
50,  80  as  to  avoid  being  included  in  a  district  under 
the  25  &  26  Vict,  c  61  ;  at  that  meeting  there  were 
eighteen  vestrymen,  two-thirds  of  whom  would  baT*- 
been  twelve.  Upon  the  resolution  being  put  for  tbe 
formation  of  a  highway  board  eleven  voted  for  it  and 
four  against  it,  three  having  declined  to  vote.  Upon 
this  a  poll  was  demanded  and  refused,  the  chairmao 
holding  that  the  reaolntion  had  been  carried  by  a 
majority  of  two-thirds  of  the  votes  of  the  vesttymea 
present  as  provided  by  the  statute.  A  board  was 
accordingly  formed. 

Nov.  11. — Uanitly,  Q.C.  and  Polastdttow  showed 
cause,  and  contended  tbat  tbe  board  formed  under  sect. 
18  of  the  5  &  6  WUL4,  c.  50,  was  not  properly  brought 
into  existence,  inasmuch  as,  tirst,  the  resolutiou  was  not 
carried  by  a  majority  of  two-thirds  of  the  votes  of  the- 
veetrymeu  present  at  the  meeting,  as  the  three  veatiy- 
men  who  did  not  vote  ought  still  to  be  reckoned ; 
secondly,  that  tbe  resolution  was  not  legally  adopted, 
inasmuch  as  tbe  poll  upon  it  was  refused. 

On  tbe  application  of  IVelsby,  who  was  in  support 
of  the  rule,  the  case  was  adjourned  for  the  production 
of  affidavits  as  to  tbe  real  number  of  voters  at  th» 
vestry  meeting. 

Nov.  21. — To-day  additional  affidavits  were  prcK 
duced  on  both  sides,  and  Welsby  proposed  to  shov 
that  tbe  minutes  were  not  correct,  and  that  thirty 
persons  were  present  at  the  meeting,  of  whom  twenty- 
one  voted  in  favour  of  tbe  establishment  of  the 
highway  board.  Manisiy,  contra,  objected  that  it- 
ought  not  to  be  allowed  to  impugn  the  accuracy  of  th» 
minute-book  in  that  way,  particularly  when  the  rule 
ni«' was  obtained  on  affidavits  relying  on  tbe  entries  in 
tbe  minute-book. 

Considerable  discnssion  took  place  upon  this  pointy 
but  the  case  was  nltinwtely  decided  on  tbe  refusal  of 
a  poll  by  the  chairman,  and  it  became  unnecessary  to- 
decide  whether  tbe  question  of  the  ejitablisbmeat  of  tha 
highway  board  was  carried  by  a  majority  of  two- 
thirds  of  the  vesttymen  present  at  the  meeting. 

Manisiy. — Tbe  real  qaestion  is  whether  tbe  high- 
way board  was  duly  constituted  under  sect.  18  of 
5  &  6  Will.  4,  c  50.  It  is  submitted  that  it  was 
nut  because  the  chauman  of  the  meeting  had  no- 
right  to  refuse  a  poll  which  was  lawfully  demanded,  i 
The  Act  regulating  pariah  vestries  is  the  58  Geo.  3^ 
c  60,  and  there  is  nothing  in  the  Act  to  exclude  tbe 
eonuDon  law  right  to  demand  a  poll. 

Reg.  V.  St.  Mary,  Lambeth,  8  A.  &  £.  356;  and 
Reg.  V.  D'Oyley,  12  A.  &  £.  139. 

Welsby  (  IfWc^  with  him),  in  support  of  the  rule,, 
contended  that  the  object  of  sect.  18  of  5  &  6  Will.  4, 
c.  50,  was,  that  the  question  of  tbe  formation  of  a 
highway  board  ahould  be  decided  by  a  majority  of 
two-thirds  of  the  vestrymen  present  at  the  meeting, 
and  that  tbe  chairman  was  not  bound  to  grant  a  poll. 

CocKUURN,  C.J. — The  vestry-rooms  of  popnloos- 
parisbes  are  not  large  enough  to  hold  a  hundredth  part 
of  the  inhabitants,  and  it  would  be  moustroas  to  con- 
clude a  whole  parish  by  the  votes  at  thooo  only 
assembled  in  the  room.  In  Campbell  v.  Maund,  8- 
A.  &  E.  565,  it  was  decided  tbat  tbe  common  law 
right  to  a  poll  could  not  be  taken  away  except  by 
express  words.  Tbe  case  o(  Reg.  v.  D'Oyley  is  also 
singularly  in  point.  A  poll,  therefore,  having  beea 
demanded  and  refused,  tbe  highway  board  was  not 
properly  constituted,  and  this  rule  must  be  discharged. 

The  rest  of  tbe  Court  concurring. 

Rule  discharged. 
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Q.  B.]       Asiii-.Y   i:  WooDTHoitf— Uko.  v.  Iniiaditants  of  St.  Gilks,  CRipruKGATS.      [Q.  B. 


Wedneida!/,  Kov.  18,  18G3. 

AslIBY  («pp.)   V.   WOODTHOBP  (r«(p.) 
Metropolitan    BaiUing    Act  —  AlttratioM    m    old 
buUdmgi — Vtut'mg  buitdingt — Eeidtnce — 18  <f  19 
Vict.  e.  122,  M.  9,  28. 
J3e/ore  the  pa$$mg  of  the  MetropoUtan  BmMmg  Act 
a  ctwantmieatum  had  btea  made  iettoeea  two  old 
hotuei,  Noi.  66  end  67,  m  the  tame  occupation, 
by  openingt  in  ilte  party-walL     After  the  Act  came 
into  operation  it  vxu  sought  to  make  a  commnni- 
tion  belwetn  No.  60  and  the  hotue  ailjoining  on  the 
other  side  by  opening!  in  the  wall  separating  the 
two.     Thue  two  houm  taken  together  contained 
/rM  Man  216,000   cubic  feet,  but  if  Not.  66  and 
67  were  to  be  considered  as  one  building  tcithin 
sect.   28,  then  $uch  building  and  the  tliird  house 
token  together  contained  more  titan  216,000  ctiiie 
feet! 
Held,  that  Not.  66  and  67  were  to  be  considered  at 
one  building  for  the  purpose,  and  that  the  making 
tie    communication   was  an  alteration  of  am  old 
building  within  sect.  9  .* 
Secondly,  that  evidence  was  admissible  to  show  t^e- 
iher  the  wall   separating    No.  66  and  the  house 
with  which  the  communication  was  to  be  made  was 
a  party-wall  or  a  crots-wall: 
Thirdly,  that  in  making  such  communication  the  rules 
in  sect.  28  were  obligatory. 
Case  stated  bj  Alderman  Sidney,  one  of  the  juatices 
for  the  city  of  London,  on  the  conviction  of  the  apps. 
onder  the  Metropolitan  Building  Act  1855. 

The  apps.  are  builders  and  the  renp.  is  the  district 
snrvejor  of  the  northern  dirislon  of  the  City  of  London. 
The  apps.  were  employed  by  Messrs.  Baggallay  to  mske 
two  openings  in  the  wall  diriding  the  premises  No.  66, 
Aldenniinbury  and  No.  6,  LoTe-lane,  No.  66,  Alder- 
nanbury  being  at  the  corner  of  LoTe-lane.  The  work 
was  completed  in  Ang.  1862. 

On  the  17th  Dec.  1862  notice  was  served  by  the 
resp.  on  the  apps.  th.it  the  work  done  was  not  con- 
formable to  the  Building  Act  in  certain  particniars, 
and  requiring  them  within  forty-eight  hours  to  render 
the  same  conformable  thereto.  The  particulars  of 
non-conformity  stated  were :  by  openings  baring  been 
made  in  a  party-wall  dividing  buildings  which  taken 
together  exceed  216,000  feet  in  their  entire  contents, 
to  wit,  containing  320,000  cubic  feet,  without  having 
the  floor  jambs  and  head  formed  of  brick,  stone,  or 
iron,  and  the  openings  closed  by  two  wronght-iron 
doors,  each  one-fourth  of  an  inch  thick  in  the  panel, 
at  a  distance  from  each  other  of  the  full  thickness  of 
(he  wall  fitted  to  rebated  frames  without  woodwork  of 
any  kind  as  required  by  sect  28,  rule  3  of  the  said 
Act. 

The  notice  not  having  been  complied  with,  the  apps. 
were  summoned  by  the  resp.,  and  at  the  hearing  it 
appeared  that  some  years  before  the  Building  Act  came 
into  operation,  a  communication  had  been  made  be- 
tween 66  and  67,  Aldermanbury,  by  an  opening  on  the 
£rst  floors  in  the  party-wall  separating  them,  and  the 
openings  were  dosed  when  required  by  double  iron 
.  doors  ;  and  Messrs.  Baggallay  came  into  the  occupation 
thereof  under  thos*  circumstances.  In  1862  they 
became  the  occupiers  of  6,  Love-hine,  and,  for  business 
purposes,  made  two  openings  on  the  first  floor,  in  the 
wall  separating  6,  Love-lane,  and  66,  Aldermanbury. 

No.  6,  I/)ve-lsne,  and  66,  Aldermanboiy,  togeUier 
oontam  less  than  816,000  cubic  feet. 

It  was  urged  that,  as  the  buildings  were  not  new 
buildings  upon  whibfa  the  work  was  being  done,  the 
Building  Act  did  not  apply ;  that  the  opening  between 
■6,  Love-lane,  and  66,  Aldermanbury,  was  not  an  alter- 
ation within  sect.  9  ;  and  that  the  wall  between  6, 
Love-lane,  and  66,  Aldermanbury,  was  not  a  party- 
wall,  bat  a  ctoas-wall.    The  evidence  of  the  Strict 


surveyor  was  admitted,  after  objectiuu  thereto,  to  prate 
that  in  his  opinion  the  wall  was  a  party  one.  Tke 
justice  found  tbat  tlie  wall  was  a  party-wall,  and  con- 
victed the  apps.  and  ordered  them  to  comply  with  the 
requisitions  in  the  said  notice. 

Gray  for  the  resp. — First,  evidence  was  admitdUe 
as  to  the  nature  of  the  wall  between  66,  Aldermanbiiy, 
and  6,  Love-lane.    Secondly,  the  premises,  66  and  67, 
Aldermanbury,  formed  one  building  wittin  sect.  28  <f 
18  te  19  Vict.  e.  122,  which  enacts  (mier  o^'a)  that 
"  no  opening  shall  be  made  in  any  party-wall  dlvldiDg 
buildings  which  if  taken  together  would  contain  mora 
than  216,000  cubic  feet,  except  under  the  foUomig 
conditions :    such   opening  shall  not  exceed  in  width 
seven  feet  or  in  height  eight  feet.    Such  opening  ihall 
have  the  floor  jambs  and  head  formed  of  brick,  stooe, 
or  iron,  and  be  closed  by  two  wrought- iron  doors,  each 
one-fourth  of  an  inch  thick  in  the  panel,  at  a  diatuce 
from  each  other  of  the  full  thickness  of  the  will,  fitted 
to  rebated    frames  without  woodwork  of  any  kind." 
Mo  doubt,  before  the  time  the  communication  between 
G6  and  67  was  made,  they  were  two  buildings,  but  tke 
openings  were  made  not  for  ventilation,  but  for  doots  for 
the  purpose  of  using  them  as  one  building.    Then  the 
making  the  opening  to  6,  Love-lane,  wss  an  alteration 
within  sect.  9,  so  as  to  subject  the  work  to  the  reguls- 
tions  of  the  Act.    If  that  be  so,  then  taking  66  and  67 
as  one  building,  that,  with  No.  6,  Love-lane,  contained 
more  than  216,000  feet,  and  the   conviction  of  the 
app.  was  right,  for  not  observing  the  rules  in  sect.  !8. 
Raymond  for  the  app. — Furst,  this  is  not  an  alien- 
tion  within  sect.  9.    A  mere  opening  like  this  is  the 
wall  cannot  be  said  to  have  been  "contemplated  by  the 
Act^  so  as  to  require  the  interference  of  the  district 
surveyor,     llien  this  was  a  cross-wall  within  sect.  3, 
the  inierpretation  clause,  as  the  occupier  was  the  same. 
Evidence  was  not  admissible  to  show  what  a  party- 
wall  is  within  the  meaning  of  the  Act,  as  sect  3  ileelf 
defines  the  meaning,    [Cockbubm,  C.  J. — The  will 
was  boilt  to  separate  the  two  houses,  and  does  not  cesse 
to  be  a  party-wall  because  they  have  come  into  one 
occupation.]     Lastly,  the  only  two  buildings  it  is  pro- 
posed to  unite  are  Nos.  66  and  6,  Love-lane,  snd  they 
together  contain  less  than  216,000  cubic  teet    Iti» 
not  correct  to  treat  66  and  67  as  one  building.    The 
commnaication  between  them  was  made  years  ago,  asd 
by  a  dilfetenl  person ;  and  in  considering  whether  the 
app.  is  liable  to  a  penalty  for  what  he  haa  done,  the 
court  ought  not  to  regard  what  was  done  at  another 
time  by  other  persons. 

CocKBUBS,  C.  J. — I  entertain  no  donbt  that  tie 
conviction  was  right.  I-ooking  at  the  premises,  it  is 
impossible  to  come  to  any  other  conclnaion  than  that 
Nos.  66  and  67  had  been  united  into  one  building  for 
the  purposes  of  sect  28.  That  being  so,  the  are*  of 
that  building,  t«ken  together  with  No.  6,  Love-lane, 
gives  the  requisite  number  of  cubic  feet  within  sect.  S8, 
which  subjects  the  uniting  of  the  two  boildinga  to  the 
rules  therein.  The  apps.  not  having  united  these  two 
buildings  in  conformity  with  rule  3  of  sect.  28,  sfter 
the  district  surveyor  gave  them  notice  so  to  do,  the 
conviction  wss  right.  With  regard  to  the  reception  of 
the  evidence  as  to  the  wall  being  a  party-wall  and  set 
a  cross-wall,  the  magistrate  decided  rightly. 
The  rest  of  the  Court  concurring, 

Conmction  affirmed. 

Nov.  II  and  a,  1863. 
Ebo.  r.  Tns   biHABiTAim  of  St.  Gius, 

ClUPFLEGATS. 

Poor-law— SetUemient  by  renting  a  tenement — CeMTsJ 

huiig — Tenancy  for  a  year. 
A  renting  of  a  tenement  for  an  indefinite  period,  and  em 
occupation  for  a  year,  constitute  a  tenancy  for  a  yer. 
A.  S.  occupied  for  vpwardt  of  a  year  a  heute  t  "^ 
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ItEU.  r.  This  Imiaiutants  of  St.  (iii-hs,  CiiirHLKGATis. 


[Q.  B. 


a  writtM  agrttmaU,  toherebg  it  wot  let  to  him/rom 
a  calam  dag  "at  tit  mmtJilg  reabUo/lL  16«.  6d.," 
lit  said  agreement  contaimng  Ikit  pntiMum:  "  /( 
it  tailif  agreed  thai  one  montA'i  notice,  to  expire  at 
eilier  on  ike  25lh  dag  0/  Uareh,  the  35(A  dag  of 
Jiue,  tie  2Uh  dag  0/ September,  or  the  S5<i  dag  of 
December,  ekaU  be  u  good  and  euficient  HOtiee  on 
eliier  lUefor  A.  B.  to  jruit  and  deiioer  up  poi- 
ttuion  of  the  houte :" 
Held,  that  this  was  a  iirimg  of  a  lettement  indrfinite 
at  to  duration,  but  ttraaaabU  at  a  month's  notice 
0*  other  side  on  oay  <ffthe  specified  quarter  dags  ; 
and  the  house  having  been  actuaUg  occupied  under 
liiU  Uriagfor  upioards  of  a  gear,  it  must  be  con- 
sidered to  haw  been  an  occupation  under  a  hiring 
for  a  gear. 

m§  was  a  caM  stated  apon  an  appeal  to  tbe  City 
-or  London  soasionj  hj  tbe  pariiih  officen  of  St.  OUve, 
Silrer-street,  London,  against  an  order  of  remorul 
oiiuined  by  the  parish  officers  of  St.  Giles,  Cripplegnte, 
«f  Thomas  Wilsher,  his  wife  and  five  obildren.  The 
«essioD8  quashed  the  order. 

Tb»  only  ground  of  remoTal  allei^ng  any  aettlement 
wu  the  fuUowiog:—"  That  in  Maroh  1858  tbe  said 
Tlismas  Wilaber  hired  for  the  term  of  one  year  a  sept- 
nte  and  distinct  dwelling-house,  situate  X'o.  6,  Wind- 
«>r-conrt,  Uonlcwjll-street,  in  the  said  parish  of  St. 
Olare,  SilTer.atreet,  at  a  yearly  rent  of  22L,  and  he 
immediately  entered  into  the  occupation  thereof,  and 
oiutinued  to  rent  and  occupy  the  same  therefrom  and 
for  one  whole  ysar  and  upwards,  and  he  actually  paid 
spvards  of  lOiL  rent  for  the  same  ia  respect  of  one 
wliole  year  ;  he  was  assessed  and  duly  paid  the  poor 
rates  in  respevt  of  the  said  dwelling-house  for  one 
wiioJe  year  and  upwards,  and  he  resided  and  slept 
tbereia  for  forty  nights  and  upwards  after  payment  of 
the  ssid  poor  rates."  The  question  in  dispute  on  the 
said  appeal,  and  which  was  duly  raised  by  tbe  grounds 
«f  appeal,  was  whether  the  following  agreement  under 
which  the  pauper  occupied  the  bouse  in  question  oon  ■ 
sti^utcd  a  yearly  hiring  or  renting  for  the  term  of  one 
whole  year  as  required  by  tbe  statute  6  Oeo.  4,  0.  57. 

"Memorandom  of  agreement,  entered  into  tbe  20tb 
day  of  March,  1858,  between  Henry  Piper,  ss  agent 
for  tbe  tnutees  of  Mrs.  Henley,  and  Thomas  Wilaber 
-of  Dobie-oourt: — Hsnry  Piper  agrees  to  let,  snd 
Thomas  Wilsher  agrees  to  take,  the  house  No.  6, 
Vindsor-coort,  from  the  25th  dsy  of  March  1858,  at 
tbe  monthly  rent  of  1/.  I6t,  Sd.  Henry  Piper  agrees 
10  pay  all  landlord's  rates  and  taxes,  and  Thomas 
Wiltsber  agrees  to  pay  all  tenant's  rates  and  taxes, 
to  keep  the  house  in  quiet  and  tenantoble  order, 
and  to  mend  all  squares  of  glass  broken  during  his  00- 
-cupatioD.  It  is  lastly  agreed  that  one  month  s  notice, 
to  expire  at  either  on  the  25tb  day  of  March,  tbe 
3jth  day  of  June,  the  25th  day  of  Sept.,  or  the  25tb 
dsy  of  Dae,  shall  be  a  good  and  sufficient  notice  on 
other  side  for  Thomas  WiUber  to  quit  and  deliver  up 
foaseaaion  of  the  boose  to  Henry  Piper  or  other  agent 
fer  the  time  being  of  Mrs.  Henley's  trustees. 

"Am  witaeaa  our  hands  tbe  day  and  year  above 
written,  "  Hbmbt  Pipbb, 

"  Thosias  Wilsheb." 
The  said  Thomas  Wilsher  occupied  tbe  said  dwelling- 
beoia  onder  such  written  agreement  up  to  Midsummer 
1860,  a  period  of  two  and  a  quarter  years,  and  during 
<be  whole  of  anoh  period  was  assessed  to  and  paid  tbe 
poor  rates  of  the  said  parish  of  St.  Olave,  Silver-street, 
ia  respect  of  the  suid  dwelling-house.  Tbs  said 
Themas  Wilaber  paid  the  rent  of  the  said  dwelling- 
beoae  monthly  during  the  whole  period,  but  it  wai 
i-mrwdBii  by  the  apps.  that  all  other  oonditiona  of  ob- 
taiaisg  a  settlement  had  been  fnlfilled  by  the  said 
Xtaasua  Wilaber,  aud  that  he  had  gained  a  settlement 
ia  tbs  ssdd  apps.  parish  if  the  said  written  agreement 
~,  a  jvatij  hiring  or  renting  for  tbs  term  of 


one  whole  year  of  the  said  dwelling-house,  within  tlie 
statute  6  Geo.  4,  e.  57.  Tbe  question  for  the  opinion 
of  tbe  court  is,  whether  inch  written  agreement  coo- 
stitnted  snob  yearly  hiring  or  renting  for  the  term  of 
one  whole  year  of  the  said  dwelling-house  ?  If  such 
question  be  answered  in  tbe  affiroiaiive,  tbte  the  said 
order  of  sessions  is  to  be  quashed,  and  the  said  order 
of  removal  is  to  stand  confirmed,  otherwise  tbs  said 
order  of  sessions  quashing  the  said  order  of  removal 
is  to  stand  eoofirmeJ,  and  tbe  oost*  of  tbe  suid 
appeal  are  to  follow  the  decision  of  this  court. 

By  tbe  6  Geo.  4,  0.  57,  s.  2,  it  is  enacted,  that  "  no 
person  shall  acquire  a  settlement  ...  by  or  by  reason 
of  settling,  upon  renting  or  paying  parochial  rates 
for  any  tenement  not  being  bis  or  her  own  property, 
unless  such  tenement  shall  coonst  of  a  separate  and 
distinct  dwelling-house  or  building,  or  of  land  boui 
fide  rented  by  such  person  in  soch  parish  or  township, 
at  and  for  tbe  sum  of  VA.  a-year  at  the  least,  for  the 
term  of  one  whole  year,  nor  unless  such  boiue,  or 
building,  or  land  shall  be  occupied  under  such  yearly 
buing,  and  the  rent  for  the  same,  to  the  amount  of  10/., 
actually  paid  for  tbe  term  of  one  whole  year  at  tbe 
least,"  &c. 

Giffard  and  TagUr  appeared  in  sapport  of  tbe  order 
of  sessions,  and  contended  that  the  agreement  under 
which  the  pauper  occupied  the  premises  was  not  for  a 
yearly  renting  as  required  by  tbe  6  Geo.  4,  c  57,  s.  1, 
but  was  a  quarterly  hiring  at  a  monthly  rent. 
[CiocKBURN,  C.  J. — As  tbe  parties  contemplated 
notices  being  given  up  to  the  end  of  tbe  year,  may  it 
not  be  said  that  tbe  hiring  is  for  a  year,  unless  they 
determine  it  before?]  The  payment  of  tbe  monthly 
rent  would  tend  to  show  that  it  is  not  a  yeariy  hiring ; 
and  the  provision  for  the  month's  notice  to  quit  being 
to  expire  at  tbe  end  of  three  mouths,  does  not  alter  it. 
It  is  a  hiring  for  a  month,  with  a  condition  as  to  ita 
determination  at  certain  days: 

Reg.  V.  Charlton,  1  Q.  B.  247  ; 
Paddington  v.  Willetdea,  32  L.  J.  109,  Mag. ; 
Reg.  V.  Herstmonceaux,  7  B.  &  C.  551  ; 
Reg.  V.  Bathmek,  4  Daw.  &  Ry.  335 ; 
Reg.  T.  Pontefraat,  2  Q.B.  548  j 
Kemp  V.  Derrett,  3  Camp.  510. 
W.  J.  Pagne,  contra,  contended  that  the  hiring,  as 
shown  by  the  agreement,  was  a  general  one,  and  there- 
fore in   law  was  a  year.    It  was  a  hiring  for  a  year, 
determinable  npon  certain  conditions,  and  that  tbe 
caaes  decided  upon  tbe  settlement  of  luring  and  servics 
are  applicable. 

.ft.  V.  Bgker,  2  B.  &  C.  114; 

R.  V.  St.  Andreu-in-Pershore,  8  B.  &  C.  679; 

Wandsworth  j.  Putneg,  2  Bott.  188. 

Cir.  adv.  vult. 
!fov.  25.— MEi,LOit,J.— Tbiscase  was  argued  before 
the  Lord  Chief  Justice,  ray  .brother  WIghtman,  and  my- 
self. If  we  bed  been  required  for  the  first  time  to 
put  a  construction  upon  the  6  Geo.  4,  a  57,  s.  2, 
and  tbe  previous  statute  of  59  Geo.  3,  c  50,  we 
might  have  hesitated  to  deoide  that  in  the  present  case 
a  settlement  had  been  gained.  In  other  words,  we 
should  have  doubted  whether  tbe  panper  had  bonafide 
rented  a  tenement  for  one  whole  year  or  occupied  under 
such  yearly  hiring.  The  ease  of /iea  v.  .Berftmosfoeaux, 
7  B.  &  C.  551,  however,is  a  decisive  authority  that  those 
statutes  did  not  require  any  other  hiring  or  renting 
than  would  in  ordinary  cases  consUtnte  a  tenancy  fur 
a  year.  Now  the  role  of  law  is,  that  a  renting  of  a 
tenement  for  an  indefinite  period  and  an  occupation 
for  a  year  constitutes  a  tenancy  for  a  year.  In  the 
present  case  it  was  conceded  that  the  tenancy  could 
not  be  considered  a  monthly  tenancy  by  reason  of  the 
restriction  upon  quitting  or  determining  the  tenancy. 
Tbe  monthly  rent  being  excluded  in  determining  tbe 
character  of  tbe  tenancy,  to  what  other  conclusion  can 
we  come  than  that  it  was  a  hiring  of  tbs  tenement. 
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OAu^■rER  V.  Addams. 


[C.  B. 


indefinite  ss  to  duntioD,  bnt  terminable  nt  a  montli's 
notice  on  either  side  on  any  of  the  speci6ed  quarterly 
days,  and  the  honse  having  been  actually  occupied 
nnder  that  hiring  for  upwards  of  two  years  it  appears 
to  ns  that  it  mnst  be  considered  to  hare  been  an 
occupation  nnder  a  hiring  for  a  year.  Many  cnses 
hare  b>en  decided  with  reference  to  settlements  by 
hiring  and  service,  which  established  that  a  hiring  at 
weekly  wages,  determinable  on  a  mouth's  notice,  and 
service  nnder  such  hiring  for  more  than  a  year  gives 
a  settlement :  ( A^.  t.  Hampnslon,  5  T.  11.  205  ; 
and  Rex  t.  Great  Yarmouth,  S  M.  &  S.  114.) 
These  cases  are  analogous  to  the  present  so  soon  as 
the  effect  of  the  statute  Geo.  4,  c.  57,  s.  2,  is  deter- 
mined. We  are  therefore  of  opinion  that  the  rule  for 
quashing  the  order  of  sessions  must  be  absolute. 

Rult  abtolute. 


COTJIIT  OP  COIIMON  BENCH. 

Bcported  by  W.  Matd  and  Lcmlkt  Smith,  Emra., 
UarrtBterB-at-La>T. 

BEOISTBATIOIT  APrEAT.S. 

Saturday,  Not.  21,  1863. 

Cauhteb  (app.)  V.  Addams  (reap.) 

Election  laa — Parliament — Borough  vote — Atiitlant- 

overseer — 59  Oeo,  3, ».  12,  c.  7. 
The  retp.  claimed  to  be  retained  upon  the  Utt  of 
vottrt  for  the  borough  of  .4.,  on  the  ground  that 
he  had  duly  served  a  claim  to  be  nUed  on  Y.,  the 
aesUtant-overteer,  and  had  been  rated  aceordinf/ly. 
If  vat  objected  &y  (As  app.  that  the  retp.  teat  not  duly 
gualified,  on  the  ground  that  the  cktim  made  to 
Y.  mat  of  no  effect,  the  appointment  of  Y.  as 
assistant-overseer  having  been  revoked.  Y.  had, 
in  1859,  been  duly  elected  and  nominated  by  the 
inlialitants  in  veslry  assembled  to  be  assistant- 
overseer  of  the  parish  of  A.,  which  uxu  eo-rxlensice 
vith  the  borough  of  A.,  at  a  certain  fixed  salary. 
He  was  subsequently  duly  appointed  assistant- 
overseer  by  two  justices  pursuant  to  59  Geo.  3, 
'■  '.'*'  *•.  ^*  ^''  -^'o*^*  1861  he  gave  notice  of 
resignation  to  the  board  of  guardians,  but 
recalled  hit  said  notice  prior  to  Lady-day  1861, 
on  which  day,  by  a  resolution  of  the  inhabitants  in 
vestry  asiembled,  hit  salary  was  increased  by  a  fixed 
sum.  The  tnnction  of  two  justices  to  this  increase 
•OS  not  obtained,  and  there  was  no  re-appointment 
itf  Y.  by  justices.  Y.  continurd  to  act  as  assistant- 
overseer.  7^  app.  contended  that  there  had  been 
a  fresh  election  and  nomination  of  Y.  by  Me 
inhabitanU  in  vutry  on  Lady-day  1861,  and  a 
fresh  appointment  by  justices  was  required.  The 
revising  barrister  overruled  the  objection  and 
attawed  the  vote : 
Meld,  upon  appeal,  that  his  decision  was  right. 

Appeal  from  the  decision  of  the  rerisiug  barrister 
for  the  borongh  of  Ashburtoii,  allowing  the  name  of 
the  tesp.  to  be  retained  upon  the  list  of  persons 
•ntitled  to  vote  in  the  election  of  a  member  of  Parlia- 
ment for  that  borongh. 

The  case  stated  the  following  following  facts  :— 
The  borough  of  Ashbnrton  is  co-extensive  with  the 
parish.  There  are  two  churchwardens  and  four  uver- 
Boers.  At  a  vestry  meeting  of  the  parish  of  Ashbnrton, 
held  on  the  2l8t  April  1859  Stephen  Yolland  was 
nommated  and  elected  to  be  an  assistant-or^rseer  of 
the  said  parish  tinder  the  provisions  of  the  59  Geo.  3, 
c.  12,  at  a  salary  of  15/.  per  year,  with  a  further 
salary  of  3/.  5*.  for  the  making  and  collecting  of  way 
rates. 

On  the  SOth  Aug.  1859  the  election  of  Stephen 
Yolland  was  conBrmed  by  a  warrant  of  appointment 
by  justioes  in  petty  sessions. 

iiubseqaent  to  Ihii  election  by  the  parish  vestry  and 


before  his  appointment  by  the  justices,  the  said  Stepheo 
Yolland  gave  the  usual  bond  to  the  guardiiuu  of  the 
Newton  Abbott  Union  (of  which  union  the  parish  of 
Ashbnrton  forms  part)  for  the  due  performance  of  his 
duties.  Sometime  before  the  25th  March  1861 
Stephen  Yolland  gave  notice  to  the  board  of  gaardlau 
of  tlie  siiid  anion  of  his  intention  to  resign  the  office, 
bnt  he  did  not  give  notice  to  any  one  else.  Prior, 
however,  to  Lady-day,  he  withdrew  this  notice  by  letter 
addressed  to  the  board  of  guardians.  Stephen  YolliadV 
nomination  and  election  was  not  by  the  board  of 
guardians,  but  by  the  inhabitanta  in  vastly.  On 
the  25th  March  1861  a  vestry  meeting  was  held  at 
Ashbnrton  pursuant  to  notice  "  to  take  into  considera^ 
tion  the  necessity  of  advancing  the  aasiatant-ovenett^ 
salary ; "  and  at  that  meeting  a  reaolntion  waa  passed 
that  his  salary  should  be  increased  from  15L  to  33J1, 
with  51.  for  making  and  collecting  way  rates  in  lieu  of 
3/.  5a. 

From  that  time  to  the  present  Mr.  Tolland  has  con- 
tinued to  perform  all  the  duties  of  assistant-overseer, 
and  has  received  the  increaaed  salary  of  2511  per 
annum,  but  hns  never  applied  for  or  reoetved  any  firoh 
warrant  of  appointment  by  justices. 

On  the  15th  Nov.  1863  the  said  Joseph  Addams  and 
others,  the  undermentioned  voters,  served  a  claim  n» 
Stephen  Yolland  to  be  put  upon  the  then  existing  rate, 
which  was  the  first  rate  for  the  electoral  year,  at  which 
time  all  arrears  of  rates  In  respect  of  the  property  on 
which  they  claim  to  vote  were  paid  to  him  as  such 
Asaistant-overseer.  They  were  not  pat  upon  that  ratt, 
but  were  put  npon  all  snbaeqnent  rates,  which  nuts,, 
as  well  as  the  exiating  rate,  wets  duly  made  and 
allowed  by  the  josticea,  and  also  tigned  by  Sttpben 
Yolland  as  assistant-overseer. 

Stephen  Yolland  made  oot^  and  in  conjnnction  with 
the  churchwardens  and  overseers  signed,  the  list  of 
voters  for  the  borongh  of  Ashbnrton  for  the  preaeot 
year. 

At  the  revision  of  the  said  borough  the  name  of  the 
said  Joseph  Addams  was  objected  to  by  the  app.  as 
not  being  qualified,  npon  the  gronnd  that  he  was  lot 
dniy  rated,  and  that  the  claim  to  Stephen  Yolland  mx 
of  no  effect,  inasmnch  as  his  appointment  was  revekei^ 
by  the  vestry  of  1 861. 

I  held  that  the  c?um  to  be  rated  to  Stepbea 
Yolland  was  a  valid  claim,  and  ovem  led  the  objectim, 
wherenpon  the  said  Joseph  Addams  duly  proved  his 
qualification,  and  I  allowed  the  vote. 

If  the  court  shall  be  of  opinion  that  the  serviee  of 
the  claim  on  Stephen  Yolland  was  not  a  due  service  of 
a  daim  to  be  rated  within  the  SOth  section  of  the 
Reform  Act,  the  name  of  Joseph  Addams  is  to  bo 
expunged  from  the  register  of  voters  of  the  borough  of 
Ashbnrton. 

Karslake,  Q.C.  for  the  app. — The  case  turns  npea 
the  construction  of  59  Geo.  3,  c.  12,  a.  7.     The  diort 
point  is,   whether  or  not   a  second    appointment   by 
justices  was  needed  after  the  assistant-overseer's  salaiy 
was  increased.     He  had  virtually  resigned  his  ofiice  ■nd' 
been  reappointed,  but  his  second  appointment  had  aot 
been  sanctioned  by  justices,  as  waa  neneaaaiT : 
Burn's  Justice,  tit.  "Poor,"  p.  1335  ;' 
Bamford  v.  lies.  3  Ex.  380. 
Coleridge,  Q.C.  {BuUar  with  him)  for  the  resp,  wss 
not  called  on. 

Erlb,  C.  J.— We  think  that  the  revising  banittcr 
was  light.  The  qnestion  is,  whether  Tolland  was 
aaaistsnt-overseer?  He  had  a  valid  appointment  as 
assistant-overseer,  at  15/.  per  annum,  and  he  give 
notice  of  reaignation,  bnt  before  the  time  came  for  him 
to  resign  he  withdrew  that  notice.  That  is  a  mattv 
that  anybody  may  cancel,  and  before  the  resignstioa 
bad  been  accepted  and  the  office  vacated,  he  gave  doe 
notice  in  time,  and  continued  in  the  office  of  overseor. 
A  further  ground  of  impeaching  his  ttila  is,  that  Ikf 
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TCStiT  raised  bu  ealarjr  from  15^  to  25/.  It  U  possible 
tjiat  be  Dilglit  not  be  able  to  recover  that  iiicreHsed 
amoant  unjesa  the  jnsticea  had  coDfirmed  the  increase, 
tot  the  pariah  have  paid  it  to  him,  and  the  absence  of 
eonCrmatioD  by  justices  does  not  inralidate  his  tills  or 
prereot  hia  being  assistant-overseer.  Therefore,  the 
notices  given  to  him  were  valid  notices,  and  the  re- 
vising barrister  was  right  in  holding  them  to  be  valid. 
WiujAVS  and  Keatdio,  JJ.  concuned. 

Judc/moU  Jlr  the  rt$f.  vilh  cotU. 

Hbsbettb  (app.)  r.  Booth  (resp.) 
BecHom  bte — Borough  vole — Nature  of  oea^iatum. 
Tke  ofip.  occupied  the  upper  fioor  of  a  hoiue,  com- 
mttmicaluig  tcilA  the  landing  of  the  etaircate  by  on 
enter  door,  over  isite&  he  had  complete  control. 
Tke  other foore  were  occupied  by  other  tenant!.    At 
the  bottoat    of  the  etaircase,  and  iit  the  common 
foteage,  woe  adoor  which  trparated  thepauagefrom 
the  ttreet.     This  door  had  no  faeleaing,  and  orUi- 
narilg  ttood  open  night  and  dag,  though  it  fell  to 
to  oeeanonally  at  night,  and  to  renuiined  civted  by 
itt  own  weight.     The  app,  claimed  to  be  retained 
upon  the  litt  of  voter*  for  the  borough  in  which  lie 
tended,  on  the  ground  that  he  occupied  a  separate 
ioute  within  the  meaning  of  the  Reform  Act,  2  iViU. 
4,  c  45, 1,  27.     The  revising  btuTittxr  diiullowed 
the  claim: 
BM,  on  appeal,  thd  the  app.  did  eeeupg  a  separate 
hnae,  md  was  entitled  to  vote  in  retpect  thereof. 
Appeal  from  the  deoiaioa  of  the  revising  barrister 
for  tlie  city  of  London,  disallowing  the  app.'a  claim  to 
vote.    The  barrister  stated  the  following  case  :— 

At.  a  court  of  revision  held  before  me  A.  H., 
laRi:ster-at-Uw,  duly  appointed  to  revise  the  lists  ol 
voters  for  the  city  of  London,  Thomas  Woodgate  liootb, 
«a  the  list  of  voters  of  the  livery  of  the  Company  of 
J>iBtillers,  duly  objected  to  tke  name  of  Peter  Uenrette 
being  retained  on  the  list  of  persons  entitled  to  vote  in 
tlie  election  of  members  for  the  eily  of  London,  in  the 
perish  of  St.  Giles  without,  Cripplegate,  nader  tlie 
fellowiog  circnnutances: 

It  was  conceded  by  the  objector,  and  proved  before 
ne,  that  the  qualification  of  I'eter  Uenrette  (who  is 
hneioafter  termed  the  app.)  fultilled  all  the  conditions 
prcoadent  to  r^istntion  required  by  the  Refurui  and 
Btgistration  Acts,  with  the  exceptions,  if  such  the 
eoort  shall  adjudge  them  to  be,  hereunder  detailei(. 

Tlie  app.  occupied  for  the  sutntory  period  as  tenant, 
the  >hole  of  the  upper  floor,  consisting  of  two  rooms, 
of  a  tenement  in  Ko.  4,  Uoiieysiclde-square.  He 
nses  one  room  as  a  tailor's  shop,  and  the  other  as  a 
siuiog  and  bed  room.  His  only  residence  is  in  tlie 
premises,  wbich,  taken  together,  are  of  the  requisite 
valna  to  confer  a  qualification,  but  neither  of  the 
-roams  taken  ringly  is  of  the  requisite  value.  Tliey 
«oiuist  of  au  inner  and  outer  room,  opening  the  one 
hita  the  other,  and  communicating  with  tlie  laudin;;  on 
the  staircass  by  one  outer  door,  over  which  the  tenant 
-eetapiir  lias  exclusive  control.  The  floors  below  are 
oocvpied  by  other  tenants,  and  all  have  access  to  tlieir 
several  holdings  from  the  street  through  a  doorway  at  the 
entrance  of  a  passage  leading  to  the  common  staircase 
ef  the  building.  At  tliis  entrance  is  a  door  open  all 
day,  but  generally,  although  not  invariably,  allowed  t" 
awing  to  at  night,  and  having  no  lock  or  faatening  of 
any  kmd,  nor  any  means  of  being  so  closed  as  to  secure 
the  premises  from  intmsioo  from  the  street. 

It  was  under  this  stats  of  circumstances  contended 
before  me  for  the  app.:  I.  That  the  subject  of 
eecupation  was  a  "house."  2.  That  if  not  a 
house,  it  was  a  building  within  the  meaning  of 
the  qoalifyiag  clauses  of  the  Reform  Act.  3.  That 
if  not  a  boose  or  building,  the  use  for  commer- 
cial or  business  purposes  as  •  workshop  of  one  of 


the  two  rooms  not  severed  in  amy  way  from  the  rest 
of  the  premises,  constituted  the  whole  subject 
of  (^occupation  a  "shop,"  within  the  meaning  of 
the  qualifying  clauses  of  the  Reform  Act. 

Ou  the  other  hand  it  was  contended  by  th» 
objector :  1.  That  the  facts  did  not  show  such  a  seve- 
rance of  the  qualifying  premises  from  the  rest  of 
the  tenement  of  which  they  formed  the  npper  floor 
as  to  constitute  them  a  house.  2.  That  the 
one  room  used  as  a  workshop  was  not  of  sufficient 
value  to  confer  the  franchise.  3.  That  the  nsa 
of  one  of  the  rooms  for  the  purposes  of  trade  did 
not  impart  the  character  of  a  "  shop  "  to  the  whole 
premises  the  subject  of  occupation.  4.  That  tho 
nature  of  the  occupation  did  not  warrant  their 
designation  as  a  "building"  within  the  meaning  of 
the  Reform  Act.  5.  That  the  use  of  one  of  the 
rooms  for  habitation  rendered  the  whole  premises  m 
residence  insnfiicient  to  confer  a  qnalitication  because 
not  a  "house"  within  the  meaning  of  the  Reform 
Act. 

I  sustained  the  objection  and  expunged  the 
name  of  the  app.  from  the  list  of  voters  on  the 
ground  that  the  whole  premises  the  subject  of  ooca- 
patiou  did  not  constitute  in  law  a  hoiiae  or  building 
or  a  shop  within  the  meaning  of  the  Reform  Act. 

If  the  court  shall  be  of  opinion  that  this  decision 
was  erroneous,  the  name  of  the  app.  Peter  Uenrette  is 
to  be  reinstated  in  the  list  of  voters  ia  the  parish  of 
SL  Giles  withoat,  Cripplegate. 

Kinglait,  Serjt.  (  Uadadoum  with  him)  for  the  app., 
cited 

.    .Sbore  T.  Buggetl,  7  SI.  &  G.  95  ; 

Cook  V.  number  and  Wilton  v.  Soberts,  II  C.B., 

N.  S.,  30,  50  i  5  L.  T.  Rep.  N.  S.  838  ; 
Tumi  V.  Luckett,  5  C.  B.  23  ; 
Keamey't  case,  Alcock's  Registry  Cases  decided  by 

the  Twelve  Judges  for  Ireland,  22 ; 
Downing  v.  Luckett,  5  C.  B.  40. 

Oeerend,  Q.C.  (rauce((  with  him)  appeared  fur  tlie 
resp. 

KiiLE,  C.  J.— I  am  of  opinion  that  the  revising 
barrister  was  wrong,  and  that  the  claimant  obtained 
his  franchise  and  was  an  occupier  of  "  a  house " 
within  the  meaning  of  the  judgment  in  the  case  of 
Cvok  V.  Hmnber.  Ho  occupied  the  whole  of  the 
upper  floor  which  communicated  with  a  landing  on 
the  staircase  by  an  outer  door,  over  which  the 
claimant  had  exclusive  control ;  and  the  case  goes  on 
to  find  that  there  were  other  floors  occnpied  by  other 
tenants,  and  that  there  was  a  common  passage  to 
whicli  there  was  a  door  that  was  capable  of  falling  to, 
but.,  in  practice,  was  kept  open  night  and  day,  and  if 
it  was  closed  at  night  it  was  closed  only  by  the  door 
falling  to.  In  the  case  of  Cooib  v.  Bumber  the 
court  felt  very  great  diCScnlty  in  trying  to  come  to 
some  definite  idea  of  what  should  constitute  "a 
house  *'  as  contradistinguished  from  a  "  part  of  a 
house."  But  when  it  assumed  that  there  might  be 
several  houses  under  one  roof,  the  court  was  compelled 
to  hold  that  the  several  houses  under  one  roof  might 
be  divided  either  vertically  by  a  party  wall  or  horizon- 
tally by  floors  canied  out  with  the  intention  of  creating 
a  separate  tenement  on  each  floor ;  and  the  court  were 
further  of  opinion  that  a  house  being  so  constructed  and 
each  flat  being  a  complete  and  separate  boose,  yet  timt 
tiiere  might  be,  for  the  protection  of  all  the  houses,  the 
additional  defence  of  an  outer  door — a  door  to  the 
passage,  or  a  door  to  the  bottom  of  the  court  in  whicli 
the  houses  were,  or  tome  snob  eontrivauoe,  with- 
out its  preventing  each  house  from  being  a  separate 
house.  That  having  been  lud  down  In  the  course  of 
tlie  judgment,  and  the  case  of  flats  having  been  con- 
sidered, the  court  endeavoured  to  point  out  that  the 
question,  whether  or  not  there  was  a  separate  house, 
did  not  depsnd  upon  the  presence  sr  absence  of  tba 
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landlord,  or  npon  the  banding  OT«r  or  keeping  back  of 
th«  ktj  of  the  same  enter  door,  but  that  it  depended 
tipon  whether  or  not  there  was  a  sereraiice  of  the 
part  of  the  home  occnpied.  A  more  de8nite  de- 
scription of  what  ahoald  constitute  a  separate  bonne, 
where  all  is  noder  one  roof,  I  im  unable  to  give. 
Upon  the  finding  of  the  revising  barrister  here,  the 
case  is  in  complete  analogy  with  that  of  chambers  in 
the  Temple,  or  the  diTuions  of  bouses  in  LincolnVinn- 
fields,  where  then  are  separate  rooms  occupied  by 
■eparate  tenants  and  there  is  a  common  stiirease  and 
sometimes  an  additional  outer  door  and  sometimes 
none.  This  case  falls,  to  mj  mind,  precisely  within 
those  cases  where  the  place  is  open  to  the  street,  and 
the  claimant  is  the  exdnsire  possessor  of  a  floor  and 
bas  an  exdnsive  control  over  the  outer  door  of 
that  floor.  In  the  case  of  Itobertt  t.  WiUon  the 
question  turned  npon  what  should  be  called  the 
outer  door.  The  claimant  occupied  the  first  floor 
of  a  London  house  ;  there  was  not  the  least 
distinction  in  the  natnre  of  bis  occupation  from 
that  of  any  other  lodger  in  any  other  house  let 
out  in  lodgings ;  the  landlord  bad  the  ground-floor, 
and  the  first- floor  was  occnpied  by  Roberts,  and  thongli 
he  had  a  key  to  every  door  of  every  room  in  his  lodg- 
ings, that  did  not,  in  the  opinion  of  this  court,  create  a 
separate  house,  there  being  an  outer  door  and  he  living 
on  the  first  floor.  The  doctrine  we  attempted  to  lay 
down  in  the  case  of  Cook  v.  Bomber  appears  to  be 
sanctioned  by  the  opinion  of  the  twelve  judges  in 
Keamey'i  case  in  the  court  in  Ireland,  where  the 
question  arose  in  a  different  form.  I  am  of  opinion, 
upon  tbe  facts,  that  this  appeal  ought  to  be  sustained. 

Williams,  J. — I  am  of  the  same  opinion.  I  think 
that  we  are  bonnd  to  abide  by  the  doctrine  that  was 
laid  down  after  great  deliberation  in  the  case  of  Cook 
T.  Bumber.  That  doctrine  is  fonnd  in  the  judgment 
there  to  tbe  eBfSect  that  a  part  of  a  bouse  may  give  a 
franchise,  provided  it  be  occnpied  as  an  independent 
occupation  and  there  be  a  complete  severance  between 
it  and  the  remainder  of  tbe  house.  Having  regard  to  (he 
cases  which  have  been  decided  upon  this  subject,  it  is 
not  an  easy  thing  to  say  what  is  a  natural  severaaoa 
so  as  to  come  within  tbe  rule ;  hot  it  is  admitted  on 
all  bands  that  a  flat  occnpied  as  chambers  in  an  Inn 
of  Court  does  come  within  the  rule.  It  seems  to  me  that 
tbe  occupation  would  not  be  different  because  the 
occupiers  of  tbe  different  chambers  might  have  agreed 
that  they  would  have,  at  the  bottom  of  the  stairs,  a 
gate,  or  an  iron  railing,  or  something  that,  if  they 
should  be  so  minded,  might  protect  the  common  stair- 
caM  from  intruders.  I  do  not  see  that  this  case  differs 
in  principle  from  the  ordinary  case  of  chambers  occupied 
in  an  Inn  of  Court,  and  I  think  that  there  was 
an  actual  severance  within  tbe  meaning  of  tbe  Befoim 
Act. 

Keatiko,  J. — I  am  of  the  same  opinion.  Tbe 
cases  no  doubt  do,  and  necessarily  must,  run  very 
close  to  one  another  and  the  distinction  between 
them  must  necessarily  be  slight;  but,  taking,  tbe 
facts  as  fonnd  by  the  revising  barrister,  I  come  to 
the  conclusion  that  this  is  not  part  of  a  house,  but  a 
house  in  the  sense  in  which  the  term  is  intended  to  be 
used  in  the  Reform  Act.  Tbe  only  outer  door  of  which 
the  barrister  speaks,  or  which  he  specifies  as  an  outer 
door,  is  tbe  door  over  which  the  app.  had  exclusive 
control ;  that  is,  the  outer  door  of  his  floor  or  set  of 
tooms.  Practically,  there  was  no  other  outer  door. 
The  revising  barrister  does  not  call  anything  else  the 
outer  door.  He  does  ssy  that,  at  the  end  of  the  passage 
leading  to  the  rooms,  there  was  a  door,  but  it  was 
without  any  means  of  fastening  and  without  any  of 
the  essentials  reqnisite  to  an  outer  door.  It  could 
not  be  u»ed,  as  the  revising  barrister  uyo,  to 
seenre  the  premises  from  intrusion  from  the  street. 
It  is  as  though  the  door  had  been  taken  off  tbe  binges 


and  left  lying  at  tbe  side  of  tbe  door-post:  thro  it 
would  be  no  enter  door.  So,  here,  there  is  pneticany 
no  outer  door,  and  tbe  revising  barrister  most  coirectl; 
abstained  from  calling  it  an  outer  door,  bat  sayi  thit 
tbe  door  of  the  premises  of  the  app.  was  the  outer 
door.  On  these  facts  there  was  such  a  severanee  as 
thli  court  thought  existed  in  the  case  of  Coot  r. 
Bumbtr,  and  therefore  the  voter  occupied  not  part  of  > 
house,  but  a  house  within  tbe  meaning  of  the  Reform 
Act.  Judgment  for  tke  off. 


Tuetdag,  Nop.  17,  1863. 

Smra  (app.)  v.  Hau.  (reap.) 

ElactUm  Uae—Borougk  vaU—Ckarilf—i  \m.  4,  c. 

45,  $.  36. 

Tke  clttimmtt  vtrefittmen  of  ike  bonmgk  of  8.,  mi 
"brotker$''  of    tke  kospilaU  of  St.  B.  mi  Si. 
J.,  md  at  nuk  brotkert  wen  etUitUd  to  koiaet  to 
live  m,  and  egnal  aharet  in   the  memxt  of  Ike 
kotpilati,  vhiek  are  derived  from  Umdei  ettala. 
Tie  kotpilali  are    under  the  goventment  of  the 
Ckaritg  Tmtteee,  and  are  reputed  to  be  corporatume 
hg  freteription.     A  person  to    be  quaUJIed  to  he 
ele<ied  a  brother  mutt  be  more  tkan  fifty  yon  old, 
or    a  hme,  blind,  or  impotent  pernm  unfi  for 
kutbandry.    Eack  brotktr  keeps  kit  kouee  •»  repair, 
and  no  Inrotker  wken  once  elected  was  ever  bum 
to  be  turned  out.     It  was  objected  that  Ike  daimanti, 
tkougk  eiUUledto  vole  at  freemen,  were  diiquaKJied 
as  the  recipients  of  "parochial  relief  or  otktr 
abnt:" 
Bold,  tkat  these  persons  having  a  legal  rigid  to  ike 
revenuet  of  th»  kotpitalt,  and  not  being  in  a  stale 
of  indigene*  and  ahject  poverty,  and  kaving  been 
qualifiei  to  vot9  at  the  Hme  of  tkt  patting  of  the 
3    WiU.  4,   e.  45,    were   not    Ike   redpitnls  of 
"parockittlrelief  or  other  ohns"  mtkin  tk*  mean- 
ing of  sect.  36  of  tkat  statute,  and  tktrtfon  iters 
not  disqualified  from  voting. 
This  was  a  consolidated  appeal  from  the  oonit  of 
tbe  revising  barrister  for  tbe  borough  of  Sandwich. 
The  fallowing  case  was  stated  for  the  opinbn  of  the 
court.  CASE. 

Thos.   Bowers,   James    'NVybnm,    Frands   Croder, 
James  Dennis,  Daniel    Deverson,   Henry  Ewtll,  ten., 
Valentine  Heill,   sen.,    Edward   Longley,   John  Gray 
Manning,  Wm.  Neale,  John  Spioer  and  John  Valder,  on 
tbe  list  of  freemen  entitled  to  vote   for  members  of 
Parliament  for  the  borough  of  Sandwich,  wen  duly 
objected  to  by  Charles  Powell  on  ths  ground  that  all 
tbe  several  persons  before   named    were  disqualified 
from  being  registered  by  the  36th  section  of  the  S  Will. 
4,  c  45,   which   enacts,   "that   no   person  shall  be 
entitled  to  be  registered  in  any  year  as  a  voter  in  the 
election  of  a  member  or  membera  to  serve  in  any  future 
Parliament  for  any  city  or  borough,  who  abaU  withia 
twelve  calendar  mouths  next  previous  to  the  last  dsy 
in  Jnly  in  such  year  have  received   parochial  relief  or 
other  alms,  wl\ich  by  tbe  law  of  Parliament  now  dis- 
qaalify  from  voting  in  the  election  of  membeis  to 
serve  in  Parliament."    It  was  proved  to  me  that  all 
tbe  before-named  were  brethren  either  of  tbe  Hospital 
of  St,  Bartholomew,  or  of  the  Hospital  of  St.  John,  in 
the  town  of  Sandwich,  and  had  been  recipients  of  tbe 
gratuities  and  other  benefits  by  law   belonging  to  such 
brethren  for  more  than  twelre  calendar  months  next 
previous  to  tbe  last  doy  of  July  1863. 

It  was  also  proved  that  the  said  two  hospitals  of  St. 
Bartholomew  and  St.  John  are  identical  in  tbeir 
constitution  and  mnnneement,  su'l  nre  both  nnder  the 
government  «f  the  Cliaritr  Trustees  appointed  by  the 
Loril  Chanrellnr. 
It  was  further  proved  to  m«  lliat  esoh  of  the  Mil 
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ktapitab  U  hj  rtpnt*  a  corporation  \>y  prescription,  and 
that  the  property  of  the  same  oonsist*  in  landed 
•tatii  and  hooMi,  lb*  income  arising  from  the  former 
kei^  diniibls  anDoallj  among  the  bretliren  in  equal 
ifoportiont,  and  a  boiua  being  assigned  to  each  of  the 
mUnen  wherein  to  lire.     These  bouses  are  an  aggre- 

rion  of  separata  bnildingp,  and  each  is  kept  in  repair 
the  brother  who  lires  in  it.  The  right  of  appoiat- 
nent  of  brethren  to  the  said  hospital  is  rested  in  the 
abon-meoibned  Charity  Trustees. 

No  instance  was  cited  to  me  of  any  brother  ones 
appnnted  baring  been  turned  out  of  mtber  of  the  lud 
kaipitals. 

There  ia  no  deed  or  doooment  aconrately  defining 
the  qoalifications  of  the  persons  who  are  to  be  ap- 
pointed brethren,  bat  it  was  prored  to  me  that  in  1612 
the  mayor  and  jnrata  of  Sandwich  had  the  manage- 
ment of  the  hospitals,  and  that  at  that  time  an  ordi- 
nance was  made  by  them  that  "  erery  peraon  placed 
ia  the  hospital  shooU  be  of  tbo  age  of  forty  years,  or 
thereabouts,  except  always  decayed  jorats,  or  any  lame, 
ilind,  or  impotent  peraon ; "  and  by  an  inqniaition  of 
daritable  uses  taken  Sept.  7  (6  Car.  1),  it  was  found 
that  the  brethren  ought  to  be  abore  the  age  of  fifty, 
eco^t  lama,  blind,  or  impotent  persona,  and  unfit  for 
koslNuidry,  and  should  be  inhabitants  of  the  aiid  town, 
or  a  child  of  aome  then  or  late  inhabitant,  baring  oo 
competent  means  to  lire. 

It  was  prored  to  me  that  this  latter  regulation  as  to 
the  qualifications  for  brethren  is  thst  which  is  now, 
and  has  been  for  some  time  paat  in  force,  and  that 
ii  addition  thereto,  by  a  resolution  of  the  Charity 
Tmatees  lately  passed,  no  person  is  eligible  to  be  a 
kotber  under  the  age  of  fifty-six  years. 

The  brethren  of  the  said  hospiuls  hare  always 
heretofora  Totad  for  members  of  Parliament  for  the 
laid  borough  rritbout  objection. 

I  directed  that  the  before-mentiooed  persons  were 
not  diaqoaiified  from  being  registered  by  the  s«id  86th 
aection  of  the  2  Will.  4,  e.  4S,  and  I  retained  their 
oamc*  on  the  list  of  freemen  entitled  to  rote.  If 
the  oonrt  shall  be  of  a  contrary  opinion,  their  names 
ought  to  be  expunged  from  the  same  list 

Tbs  said  Charles  Powell  duly  appealed  from  this 
decision.  (Signed)  J.  D.  C, 

Berising  Barriatar. 
Blurts,  SerjL  (Bourie  with    him)  for  the    app. — 
Tkeae  voters  are  freemen  of  the  borough,  and  set  up 
aa  interest  in  the  hospital,  but  the  only  question  is, 
ai«  tbej  disqualified  from  rottog  by  the  receipt  of 
alms?    There  has  been  no  case  on  the  disqaalification 
claose    since    the    Reform    Act,    3   Will.   4,    c  45. 
FamOaur  r.  Overseen  of  Upper  Boddinglm,  3  C.  B, 
M.  S.,  412,  was  a  case  of  certain  persons  called  "  beads- 
asD,"  and    the  court  decided    that  as  they  had  no 
4lti«s  to  perform,  except  to  reoeire  their  money,  they 
kad  not  an  estate  which  came  to  them  by  promotion 
t»  an  office,  but  were  recipients  of  alms : 
IftatA  r.  Haynn,  3  C.  B.,  N.  S.,  389 ; 
UeartU^  r.  Banh,  5  C.  B.,  N.  S.,  40, 
vas  the  case  of  the  poor  knights  of  Windsor  whose 
caeupation  was  held  to  be  a  charity. 

Smq>*on  r.  WittaMOH,  7  H.  &  G.  50  ; 
Freeman  r.  Gaaaford,  U   C.B.,  N.  S.,  68;  5 

L  T.  Rep.  N.  S.  611; 
Elliott  on  Qualifications  and  Registrations,  2nd 
edit.  p.  257,  and  the  cases  collected  there. 
These  persona  bein^  recipients  of  alms,  are  not  free 
agenta.    There  are  cases  the  other  way  which  I  may  as 
'Well  mention  : 

The   Bedford  case,  2  Doug.  114,  123;    Elliott, 

259: 
TanHlon't  cue,  1  Doug.  371. 
The  lattrr    cit>e  U  the  case  of  the  Chelsei  pensioners ; 
bat  til. It   it   nut    in    the  nature  of  a  charity,  though 
•0  caK-.'d,  but  a  reward  for  service. 


Wt}M)ji  for  the  resp. — It  ia  conceded  that  these- 
people  are  qualified  to  rots  as  freemen,  and  it  is  a 
question  whether  they  are  disqualified  by  the  36tb 
section  of  the  Reform  Act  (2  Will.  4,  e.  45)  aa  being 
the  recipienta  of  alma.  The  hospitals  are  reputed  to 
be  oorporations  by  prescription,  and  the  booses  occupied 
by  these  persons  are  independent,  and  each  kept  m, 
repair  by  the  brother  who  occupies  it,  and  there  is 
no  instance  of  any  brother  being  turned  oat;, 
besides  which,  they  bare  always  voted  heretofore. 
[WiLuaxs,  J.^Ia  Haywood  on  Elections,  there- 
is  the  case  of  this  rery  bofoogh  (Haywood  on 
Borough  Elections,  p.  214),  where  the  House  of 
Commons  decided  by  a  majority  of  one,  that  a 
member  who  bad  been  elected  by  these  rotes  wa» 
rightly  seated.]  I  do  not  see  that  they  would  b» 
precluded  from  roting  as  freeholders  if  they  were  not  • 
corporation.  I  think  the  oasea  decide  that  "otiier 
alms  "  refers  only  to  such  alma  aa  are  contributory 
to  the  poor-rate :  (Rogers  on  Elections  and  Begiatra- 
tion,  7  M.,  p.  105,  and  tbo  eases  collected  there.)  In 
sereral  of  the  caaes  cited  there  usage  was  taken  into 
consideration.  This  ia  property  rested  in  these  people  : 
they  repair  their  bouses  and  live  in  them  for  life.  I  don't 
dispute  that  it  ia  charity,  but  I  submit  that  it  is  not 
alma  i  there  are  charities  which  are  not  alms,  and 
which  at  the  passing  of  the  Bsform  Act  did  not  dis- 
qualify. 

Baj/es,  Serjt.,  in  reply.— The  recipients  of  the 
charity  are  to  be  people  who  hare  no  competent 
means  of  liring,  and  therefore  mtut  be  snpporttd  b^ 
this  charity  or  parish  relief.  The  reaaon  why  a  charity 
ahould  not  give  a  peraon  a  rots  is  also  a  reason  why 
it  should  disqualify  him  as  a  freeman. 

Erls,  C.  J.— I  am  of  opinion  that  the  rerising 
barrister  was  right,  and  that  the  rotes  in  question  are 
good.  The  claimsnta  are  freemen,  and  tlierefore  have 
a  right  to  vote  nnleas  they  are  disqualified  by  sect.  36, 
which  disqualifies  the  recipients  of  parochial  relief 
and  other  alms  which  by  the  law  of  Parliament  dis- 
qualified at  the  time  when  the  Reform  Bill  (2  Will.  4, 
c.  45)  passed.  The  recipients  of  the  proceeds  of  these 
landa  were  not  disqualified  at  the  time  when  the  Refonn 
Bill  passed.  In  the  case  that  has  been  referred  to- 
(Haywood  on  Borough  Elections,  214)  the  committee 
seems  to  hare  held  that  these  rotes  were  good. 
Parliament  seems  to  hare  doubted  whether  the  com- 
mittee waa  right;  but  ultimately  decided  that  the 
member  who  came  in  with  these  rotes  was  rightly 
seated.  This  leares  it  doubtful ;  but  we  should 
incline  in  faronr  of  the  franchise  against  disqualifica- 
tion, unless  the  law  compelled  us  to  take  the  latter 
course.  The  meaning  of  the  eoactment  is,  that 
persons  who  are  so  situated  aa  to  be  pre- 
sumably snbserrient,  without  any  independence  of 
mind,  should  be  disqualified,  and  I  take  it  that  these 
freemen,  by  reason  of  having  a  house  and  a  share  in 
the  profits  of  the  lands  for  life,  would  stand  with  a 
greater  probability  of  independence,  as  far  as  their  pe- 
cuniary interest  waa  concerned,  than  would  be  the 
case  of  rery  many  freemen  and  persons  who  have  merely 
the  proceeds  of  their  own  labour  to  rely  on  to  support 
them.  These  men  may  be  at  that  time  of  life  when 
they  may  bare  many  years  of  active  labour  before  them, 
and  yet  may  be  qnidified  to  hare  a  house  for  life  and  a 
share  in  the  proKts  of  these  hospitals,  and  I  do  n>ft 
think  that  is  a  disqualification. 

WiLUAUS,  J. — I  am  entirely  of  the  same  opinion. 
I  think  that  it  is  not  made  out  that  the  circtunstnnces 
under  which  the  revenue  of  these  hospitals  was  shared 
by  the  persons  who  were  in  the  receipt  of  it  showed  a 
disqualification  within  the  meaning  of  the  ttatuic. 
There  certainly  aeem  to  be  a  great  many  ooiiflicting 
decisions  on  the  subject,  as  far  aa  the  committees  of 
the  House  of  Commons  go  ;  but  I  find  tlie  rule  laid^ 
down  in  HaTw.o>d  on  County  Elections,  2nd  edit.  p.. 
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ilKG.    V.    IIa.MMUNU    AM>    OltTEKS — UkO.    V.    TlIK    CuUONKIi    OF    YoKKSHIItK. 


[Baiu 


^78,  A  book  of  very  high  authority,  that  "  a  distinction 
may  be  made  between  charities  whioli  are  of  sach  a 
nature  as  to  imply  thai  the  partaker  o(  tliem  is  in  a 
etate  of  indigence  and  abject  dependence,  and  those 
which  afford  no  snch  inference,  or  from  vhich  a  con- 
trary one  may  be  drairn."  It  seems  to  me  that  here 
'it  is  out  of  the  qnestion  that  these  recipients  of 
alms  are  in  that  plight,  and  I  think  they  are  not 
disqualified. 

Btles,  J. — I  am  of  the  same  opinion.  I  collect 
from  the  statement  of  the  case  that  both  of  these 
bodies  are  corporations  by  prencriptiou,  and  the  per- 
sons elected  to  receive  alms  are  members  of  these  cor- 
porations. Mr.  Welsby  has  pointed  out  that  all  the 
proceeds  of  the  charity  are  by  law  belonging  lo  the 
brethren,  and  distributable  in  equal  proportions  amongst 
-them.  In  the  Bedford  case,  2  Dong.  114,  123,  and 
the  case  of  the  CreenwicA  Petuionert,  1  Doug.  371, 
the  parties  had  a  right  to  take  their  share,  whatever  it 
was ;  but  in  no  case  cited  by  my  brother  Hayes  had  the 
parties  who  were  to  receive  alms  a  legal  ri^lit  to  them. 
Under  these  circumstances,  I  cannot  help  thinking  that 
these  are  not  parochial  alms  within  the  meaning  of  the 
statute. 

KBATnio,  J. — I  am  of  tbe  same  opinion.  The 
■voters  here  prima  facie  are  entitled  to  vote,  but  it  is 
contended  that  they  are  disqualified  by  the  receipt  of 
alms.  It  is  to  be  observed  that  there  is  nothing  in 
tbe  distribution  of  these  alms,  and  tbe  advantages  which 
they  possess  under  their  distribution,  which  is  interfered 
with  by  the  parochial  officers  or  any  one  else.  And 
they  have  farther  tbe  advantage  of  tbe  houses  which 
'Confer  upon  them  tbe  right  to  vote.  Under  these  cir- 
cumstances it  appears  to  me  that  the  objector  was 
bound  to  show  a  disqualification,  which  he  has  not 
•made  out.  Judgment  for  the  retp. 

Attorney  for  app.,  Uemy  Smith. 

Attorney  for  reaps.,  IHnei  and  Barvty, 


BAIL    COTTBT. 


AciMrted  by  A.  Callwet  ami  J.  IL  Jahes,  Esqa, 
BarristcHr-at-Law. 

ilonday,  Nov.  24,  1863. 
(Before  Blackoubx,  J.) 

BeO.  v.   HaUUOSD    AMD  OTHEBS. 

TtUereH— Disqualification  of  j'mticee — ConDic'toii. 
The  (IrfU.,  who  are  juiticei  and   tharehoUlere  in  a 

railaaii  company,  convicted  a  man  of  travelling  on 

that  railang  teith  an  improper  lichei : 
■Btld,  that  the  fact  of  Iheir  being  tharehoideri,  hovever 

elight  their  interest  might  have  beat,  disqualified 

them  from  to  acting. 

This  was  a  rule  calling  on  Hammond  and  others, 
justices  of  the  county  of  Dmham,  to  show  cause  why 
a  certiorari  should  not  issue  to  bring  up  tlie  convic- 
tion of  one  Jabez  Alexander,  on  the  groimd  of  interest 
in  tbe  justices.  The  prisoner  was  convicted  on  the 
28tb  Srpt.  last,  by  these  justices,  of  travelling  on  the 
Morth-Eastem  Railway  by  a  train  other  than  that  for 
which  be  bad  obtained  a  ticket,  and  some  of  these  jus- 
tices were  shareliolders  in  the  railway. 

jWellitA,  Q.  G.  (^Davidion  with  him)  showed  cause. 
— There  are  two  questions:  first,  is  there  any  interest 
at  all  ?  The  conviction  is  fur  travelling  on  the  rail- 
way without  a  ticket,  but  the  penalty  does  not  go  into 
the  funds  of  the  company,  but  to  the  county -rate — 
the  alleged  interest  can  be  only  as  regards  the  costs. 
[BiMCKBURif,  J. — Sappose  the  conviction  were  for 
'respassing  in  pursuit  of  game,  could  it  be  said  that 
the  magistrate  who  convicted,  and  on  whose  land  the 
offence  was  committed,  had  no  interest?]  The  share- 
liolders are  a  corporation,  and  have  a  personal  interest. 
[Blackburk,  J. — Surely  the  shareholders  liave  an 
interest  in  preventing  people  travelling  without  tickets. 


Suppose  it  was  a  charge  of  stealinr,  would  the  shsn- 
bolders  be  incapable  of  adjudication  7]  The  qiieitini 
of  costs  is  incidental  only  to  tbe  main  inqairj. 
[Blackburn,  J. — The  interest  to  each  shareholder 
may  be  less  than  a  farthing,  but  still  it  is  an  interest.] 
Secondly,  has  there  not  been  a  waiver  of  the  o)ij«- 
tion  7  The  prisoner  appealed  to  the  quarter  sessions, 
and  though  be  learnt  the  fact  that  some  of  the 
justices  were  shareholders  after  he  gave  notice 
of  appeal,  be  went  to  the  quarter  sessions  aot 
took  bis  chance  of  being  acquitted  on  the  merits. 
[Blackburn,  J.— That  was  a  waiver  as  to  one  of 
tlie  justices,  but  he  learnt  that  another  was  simi- 
larly interested,  after  the  appeal  was  beard,]  If  be 
waived  the  objection  against  one,  he  waived  it  agauat 
the  other. 

J/flenomora  contra. — ^Tbe  conviction  is  bsd,  btcaase 
the  justices  were  interested.  Tbe  court  will  not  is- 
qnire  into  the  amount  of  interest.  The  prisonn'  ns 
convicted  under  the  8  Vict.  c.  20.  the  3rd  section  of 
which  enacts  that  "justice  "  shall  mean  "  a  justice  vlw 
shall  uot  be  interested  in  tbe  matter :"  {Reg.  v.  Jti&tt 
of  Uerlfordthire,  6  Q.  B.  753.)  As  to  the  sfcrod 
qnestion,  notice  of  appeal  was  given,  and  then  it  wis 
learnt  that  one  of  the  justices  was  interested.  If  tlie 
appeal  had  been  abandoned,  costs  would  hare  bnt 
incurred.  But  after  the  appeal  was  he.ird  it  beoras 
known  that  another  of  the  justices  weie  intuesled. 

His  LoBDsniP  made  the  rule  absolute. 

KnUabnlide, 

Tuet'iay,  Nov,  25,   186-3. 
(Before  Cbompton,  J.) 
Rea.  V.  Tub  Cobonbr  of  Vobkshire. 
fnquitition — Corontre'  Act— Juror  hearing  part  ailf 

of  the  vita  voce  evidence. 
After  a  coroner'i  juror  had  vieiced  the  bod/  eai 
heard  part  of  the  evidence,  aaotlier  perm  leoi 
sworn,  vieteed  the  body,  and  look  part  in  tit  pr*- 
ceedingt  on  hearing  that  portion  of  the  evUena 
which  had  been  previo%uly  taken  read  over  la  kirn: 
Held,  that  this  teas  a  suffieient  ground  for  bntjif 
up  the  inquitition. 

This  was  a  mis  calling  upon  tlie  coroner  of  Tott- 
sbire  to  show  cause  why  a  cerli>rari  should  not  inat 
to  bring  up  an  inquisition  taken  before  him.  Tbs 
application  bad  been  made  on  the  part  of  a  Ur. 
Ingham,  on  whose  mill  a  boiler  h.id  burst,  cansia!;  tbs 
death  of  one  of  bis  workpeople,  and  tbe  jury  foinid  liiia 
guilty  of  manslaughter. 

Cieatby,  Q.  C  now  showed  cause, — ^Tbe  fint  (•* 
grounds  on  which  the  rule  was  obtained  were,  that  iW 
canse  of  death,  and  tbe  lime  of  committing  the  offntt, 
did  not  snfiiciently  appear  on  the  face  of  the  iiiqn'm- 
tion;  tbe  inquisition  stating  merely  that  tbe  deft.  "iM 
feloniously  kill  and  slay,"  This  defect  is  cured  by  ths 
4th  section  of  1 1  &  15  Vict,  c.  100,  wbici  era*" 
that,  "in  any  indictment  for  murder  or  manslauglitcc  it 
shall  not  be  necessary  to  set  forth  the  manner  ia 
which,  or  the  means  by  which,  the  death  of  the 
deceased  was  caused;  but  it  shall  be  nifficietit  is 
every  indictment  for  murder  to  charge  that  tbe  Jeft. 
did  feloniously,  wilfully,  and  of  bis  mslice  aftn- 
thonght,  kill  and  murder  the  deceased,  and  it  sbiU  I* 
sufficient  in  every  indictment  for  manslanfhter  l» 
charge  that  tho  deft,  did  feloniously  kill  and  sUy  ll* 
deceased."  By  the  interpretation  clause,  "  the  nri 
*  indictment '  shall  be  understood  to  include  iofenas- 
tion,  inquisition,"  Ac  The  24th  section  ^rania 
that  "  no  indictment  for  any  offence  shall  be  WJ  '»- 
sufficient  for  omitting  to  state  the  time  at  wbicb  tbe 
offence  was  committed  in  any  case  where  time  '»  »• 
of  the  essence  of  the  offence."'  The  Coroni-rs'  .*« 
(6  &  7  Vict.  0.  83),  by  the  2nd  section,  enacts  tb* 
inquisitions  shall  not  be  qnnsbed  on  aceowt  of  tci^ 
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Tuai  ittteU;  one  of  which  is  ODnmerated  M  "the 
eoiMMi  to  (teto  the  time,  when  time  is  not  of  the 
maet  of  the  offence."  [Cbomptos,  J. — What  do 
tilt  votdi  "  when  time  ii  not  of  the  oasence  of  the 
ofenee"  mein?*]  They  ezclnde  case)  of  burglary, 
ud  offences  against  some  of  the  game  laws, 
[roapit^  Q.C.,  who  appeared  in  support  of  the 
rule,  ben  stated  that  the  coort  had  granted 
tie  rale  on  these  gronnds,  hecaose,  on  referring  to  the 
14  i  15  Vict  c  100,  it  did  not  appear  to  apply  to 
ia^sisitioot.  On  this  part  of  the  case  he  should 
MiUod  that  the  time  must  ba  stated,  and  where  it 
Dut  be  stated,  the  manner  and  means  of  death  must 
site  be  atated.]  The  court,  howerer,  has,  if  necessary, 
a  power  of  amendment  The  third  ground  was,  that 
Ibe  juy  did  not  riew  the  body  before  the  proceedings 
lad  commeaced,  nor  at  the  proper  time,  nor  in  the 
pnptr  maonar.  It  appeared  from  the  affidtrits  that 
iborteen  or  fifteen  jorors  assembled,  and  after  they 
*en  iwoni,  went  and  fiewed  the  body.  Another 
jmm  then  came  into  the  room  where  they  were,  and 
told  the  coroner  that  be  also  had  riewed  the  body 
(vishiog  to  form  one  of  the  jory).  The  coroner 
eideted  him  to  be  sworn,  and  taken  back  by  a  police- 
nun  to  view  the  body  again,  which  waa  accordingly 
done.  Upon  his  return,  that  portion  of  the  eTidence 
which  had  been  prerionsly  taken  waa  read  orer  to 
Urn.  Ooe  objection  was,  that  all  the  jurors  did  not 
Tiev  tbe  body  at  the  aame  time ;  but  the  2nd  section 
■of  tbe  Coroners'  Act  cured  this  defect  slso :  it  provided 
that "  no  inquisition  shall  be  quashed,-  &c.  because  the 
conmer  and  the  jury  did  not  tU  Tiew  the  body  at  one 
and  the  same  instant,  prorided  they  all  riewed  the 
tody  it  tbe  first  sitting  of  the  inquest."  There  had 
been  no  adjoomment,  and  this  waa  tbe  first  and  only 
cttiogi  the  mere  fact  of  another  jnnr  coming  in  would 
lot  coutitute  a  aeoond  sitting.  [Cbomptoh,  J. — The 
Mit  objection,  I  suppose,  is,  that  tbe  juror  who  came 
ii  bit  did  not  bear  idl  the  eTidence?]  Yes  ;  that  he 
did  not  hear  it  all  given  vivi  voce.  [Crohpto!),  J. — 
It  teems  to  me  to  be  one  of  the  strongest  objections.] 
The  impression  of  tbe  oonrt  above  was,  that  the 
ioqnieition  should  not  be  qnashed  by  reason  of  a  mere 
inegnlarity.  There  are  no  authorities  on  the  subject, 
-aeept  aa  to  cases  of  miacondnct  [Cbomptos,  J. — 
Tbe  objection  that  the  jnry  did  not  view  the  body  at 
tbe  same  time  goes  to  the  jorisdiction.]  Thia  is 
Botbiig  more  than  an  irregolarity.  An  inqnisition  is 
tiamnable,  and  merely  pnta  a  man  on  his  trial. 
<rCaoxpn»i,  J. — But  here  is  a  man  put  on  his  trial 
by  a  juror  who  has  not  had  an  opportunity  of  observing 
tbs  demeanor  of  all  the  witneaaea.  Thia  may  be  done 
If  consent  in  civU,  but  not  in  criminal  cases.]  The 
juy  might  proceed  withont  any  evidence  at  all — npon 
tbdr  own  knowledge.  The  irregularity  cannot  go  to 
the  not  of  the  prooeedings, 

Cbohptob,  J. — I  have  a  strong  opinion  that  the 
sHeged  defecta  on  the  face  of  the  inqnintion  are  cured 
^7  the  acta  which  have  been  referred  to ;  hut  I  am 
spiut  yon  npon  the  other  point  I  never  allow  a 
pud  juror  to  be  sworn  after  the  charge  is  begun  ; 
much  more  ought  every  grand  jnrar  to  be  present 
when  a  bill  is  brooght  before  them.  I  think  this  case 
^nld  be  put  into  the  Crown  paper;  then  fresh 
aSdants  may  bo  filed,  if  meitssry,  and  the  matter 
be  Dsis  {idly  disoDiMd. 

Rait  abnhtt. 


[Mao.  Ca«.— Vol.  H.] 


OBOWK    OASES  BBSEBVED. 

Keported  by  Jobs  THOimox,  Esq.,  Barrlster4>t-Law. 

Nov.  32,  1862,  and  Abe.  24,  1863. 
(Before  Pollock,  C.  B.,  Wiohtkaw,  Wiluams,  JJ., 
Cbaxhkix,  B.  and  Mellob,  J.) 
Bbo.  v.  Samubl  Stamiiabd. 
BroOuit-hteping — LanHord—  Wttldy   tenmts. 
Tht  kauUard  teat  iitdieUd/or   keepiag  and   maitt- 
tcmmg  is  the  Jint  cotuU  a  eommmt  baads-hoiut, 
and   in  tht  ueond  a  duarderlg  Moult.     It  inu 
proved  that  tht  houte  mu  lelotUiu  apttrttaentt  to 
yomtg  toomen  b$  dit^nct  takingf  at  waUg  tenants, 
but  tht  landlord  did  not  oeeum  ani/  part,  nor  ktqt 
the  heg,   or  rtttrvt  to  himtef/'  ani/  right  of  entry. 
Tht  tenantt  to  occupied  tht  houu  at  to  cautt  ii  to 
bt  a  tcandal  to  tht  neighbourhood.     The  only  profit 
tht  landlord  derived  aai  tht  inertaied  rent    Com- 
fHaintt  vert  madt  to  (Ae  landlord  and  ht  wtU  kntv 
tht  ttit  to  which  tlte  apartmentt  atrt  appUtd  by  hi* 
ttmmtt,  but  ht  took  no  tttpt  to  removt  tht  lodgtri : 
Etld,  upon  thett  facte,  that  the  landlord  did  not  lottp 
or  mat'ofcnn  a  b<(u>dy-houtt  or  a  diiorderly  houtt. 
Case  reserved  by  Cookhnm,  C.J.  for  the  opinion 
of  this  Conrt : 

Samuel  Staonard  waa  triad  beforo  me  at  the  last 
Assizes  for  the  county  of  Suffolk,  npon  the  following 
indictments : — 

Suffolk. — The  jurors  for  onr  Lady  tha  Qaeen,  opoo 
their  oath  preaent,  that  Samnel  Stannard,  on  the  1st 
day  of  January,  in  the  year  of  our  Lord  1859,  and  on 
divers  other  days  and  times  between  that  day  an<l  the 
day  of  taking  this  inquisition,  at  the  pariah  of  St 
Hary  Key,  in  the  borough  of  Ipswich,  in  the  county 
aforesaid,  unlawfully  did  keep  and  maintain  a  oertain 
common  bawdy-house,  and  in  tbe  said  house,  for  the 
lucre  and  gain  of  him  the  said  Samuel  Stannard,  oer- 
tain  persons,  aa  well  men  aa  women,  of  evil  name  and 
fame,  then  and  there,  and  on  the  aud  other  daya  and 
times,  there  unlawfully  and  wilfully  did  oaiue  and 
procure  to  frequent  and  come  togeUier  the  said  men 
and  women  and  whores  in  the  said  house  of  the 
said  Samuel  Stannard,  at  unlawful  times,  aa  well  in 
tha  night  aa  in  the  day,  then  aod  there  and  on  tha 
aaid  other  days  and  timea  there  to  be  and  remain 
drinking,  tippling,  whoring  and  otherwise  misbehaving 
themselves,  unlawfully  and  wilfully  did  permit  and 
yet  doth  permit  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjeota  of  onr  said  Lady  the 
Queen  there  inhabiting,  being,  reaiding  aod  passing,  to 
the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  oar  aaid  Lady  the  Queen,  her 
Crown  and  dignity. 

And  the  jonrs  aforesaid,  npon  their  oath  aforesaid, 
do  further  present,  that  the  aaid  Samnel  Stannard,  to 
wit,  on  the  said  1st  day  of  Jannary,  in  the  year  afore- 
aud,  and  on  the  said  other  daya  and  times  aforesaid,  at 
the  aaid  parish  of  St  Mary  Key,  in  the  boraogh  afore- 
aaid,  in  the  county  aforeaaid,  nnlawfiilly  did  keep  *nd 
maintain  a  certain  common  iU-govemed  and  diaorderly 
house,  and  in  the  aaid  last-mentioned  house,  for  the 
lucre  and  gain  of  him  the  said  Samnel  Stannard,  cer- 
tain persons,  as  well  men  and  women,  of  evil  name  and 
fame,  and  of  dishonest  conversation,  then  and  there 
and  on  the  aaid  other  days  and  timea,  there  unlawfully 
and  wilfully  did  cause  and  proonre  to  frequent  and 
come  together,  and  the  said  men  and  women,  in  the 
said  house  of  him  the  said  Samnel  Stannard,  at  un- 
lawful times,  as  well  in  the  night  as  in  the  day,  then 
and  there  and  on  the  said  other  days  and  timea,  there 
to  be  and  remain  drinking,  tippling,  whoring  and  other- 
wise misbeharing  themaelvea,  unlawfully  and  wllfally 
did  permit,  to  the  great  damage  and  common  uuiaance 
of  all  the  liege  subjects  of  onr  Lady  the  Qoeen  there 
inhabiting,  l»ing,  residing  and  pssnng,  to  the  evil 
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example  of  all  others  in  the  like  can  ofieading,  and 
againat  the  peace  of  oar  laid  Lady  the  Qaeen,  her 
Crown  and  dignltf. 

The  fncts  proved  were  as  follows : — 

The  hoose  in  qnestion  was  inhabited  entirely  bj 
women,  who  lived  bj  proititution  openly  carried  on, 
and  wba&  condact  was  often  riotons  and  grossly  inde- 
cent, so  aa  to  be  a  scandal  and  offence  to  the  neigh- 
bonrhood. 

The  deft,  was  the  owner  of  the  house,  bnt  he  oecn- 
pied  no  part  of  it,  neither  did  he  keep  the  key  or 
reseiTe  to  hiniEelf  any  right  of  entry.  The  apartments 
throughout  the  house  were  let  to  weekly  tenants,  who 
occnpied  separately,  under  distinct  takings,  each  lodger 
having  her  own  room,  iier  own  key,  and  a  door  opening 
cither  into  the  street  or  into  a  passage  oommnnicating 
with  the  street. 

The  deft,  had  nothing  whatever  to  do  with  the  ma- 
nigement  of  the  house  (if  indeed  a  house  thus  divided 
into  distinct  and  separate  holdings  conld  !»  said  to  bs 
managed  as  a  house)  or  of  any  part  of  it. 

He  received  no  share  of  the  earnings  of  the  women, 
nor  did  he  derive  any  benefit  therefrom,  except  so  far 
as  he  may  be  said  to  have  done  so  incidentally  from 
their  ability  to  pay  their  rent  being  thereby  in- 
creased. 

He  had  no  control  over  the  tenants,  except  nich  as 
might  arise  indirectly  from  his  power  as  landlord  to 
determine  the  tenancy  from  one  week  to  another.  He 
only  went  to  the  boose  to  collect  the  weekly  rent  from 
the  dilTerent  lodgers,  or  when  being  pressed  by  the 
complaints  of  the  ueighboars  he  went  (as  sometimes 
liappened)  to  endeavour  to  prevail  on  the  inmates  to 
be  more  orderly  in  their  behaviour. 

On  the  other  hand,  it  was  abundantly  clear  that  he 
perfectly  well  knew  the  use  to  which  the  apartments 
were  applied  by  the  several  lodgers,  and  that  he  let 
the  apartments  with  a  full  knowledge  that  they  would 
be  applied  to  the  purposes  of  prostitution  and  with  a 
perfect  assent  on  his  part  to  their  being  so  applied. 

A  question  presented  itself  whether,  under  these  cir- 
comstances,  the  deft,  oonld  be  considered  as  having 
"  kept "  the  honse  in  the  legal  sense  of  that  term. 

Entertaining  serious  doubt  how  far  the  indictment 
conld,  on  the  state  of  facts  I  have  stated,  be  supported, 
I  thought  it  best,  on  the  whole,  to  direct  a  verdict  of 
guilty,  reserving  the  case  for  the  oonsideration  of  this 
Ooort.  COCKBVBN. 

Mo  counsel  appeared  for  the  prisoner. 

Nov.  22,  li62.—MetaMlfi  (Orridga  with  him) 
#or  the  prosecution. — It  is  submitted  that  the  oon- 
vietion  was  right.  The  25  Geo.  S,  a  86,  s.  8, 
defines  who  shall  be  deemed  to  big  the  keeper 
«f  a  bawdy-house,  "  And  whereas  by  reason  of  the 
many  subtle  and  eraity  contrivance!  of  persons 
keeping  bawdy-houses,  gaming-houses,  and  other  dis- 
orderly houses,  it  is  difficult  to  prove  who  is  the  real 
cwner  or  keeper  thereof,  by  which  means  many 
notnioBs  offenders  have  escaped  punishment,  be  it 
enacted  that  any  person  who  shall  at  any  time  here- 
after appear,  act,  or  behave  him  or  herself  as  master 
«r  mistress,  or  as  the  person  having  the  care,  govern- 
ment, or  management  of  any  bawdy-house,  gaming- 
house, or  other  disoiderly  house,  shall  be  deemed  and 
taken  to  be  the  keeper  thereof,  and  shall  be  liable  to 
be  proaeonted  and  punished  as  such  notwithstanding 
he  or  she  shall  not  in  fact  be  the  real  owner  or  keeper 
thereof."  [PoLUxnc,  C.  B.— What  did  the  landlord 
do  here  as  master  or  mistress?]  He  let  it  out  to 
young  women  and  so  made  himself  responsible  for 
the  nuisance.  The  depositing  of  naphtha  in  large 
quantities  in  a  wsnhonse  has  been  held  to  be  indictable 
as  a  nuisance :  {Reg.  v.  Utter,  1  Cox  C.  0.  S42 ; 
I  Dea.  &  B.  209.)  So  in  Reg.  v.  Uoort,  S  B.  &  Ad. 
184,  the  deft,  was  held  indictable  for  keeping  a  pigeon 
ahooting-groond,  and  thereby  causing  persons  to  come 


npon  the  highway  adjoining  with  gans  to  thoot  tin 
stray  pigeons.     So  here  the  landlord  miy  be  uid  to 
bring  these  young  women  together,  knowing  their  wtj 
of  life  and  to  what  uses  in  all  probability  the  tput- 
ments  will  be  applied.     [Pollock,  C.  B.— No  ioutit 
the  lodgers  wore   each   liable  for  keeping  i  baadj- 
bottse :  Pienon'i  case,  2  Ld.  Baym.  1197 ;  bat  in  vhst 
sense  do^s  the  landlord  keep  the  house  n  la  to  miln 
him  liable  ?J     He  knew  the  ases  to  which  the  honto 
was  to  be  applied,  and  so  was  an  aooetsoiy  before  tht 
fact;  and  under  24  &  25  Vict  c  94,  s.  8,  wu  liiUs 
to  b«  indicted  ss  a  principal  offender.    He  had  tbe 
power  of  determining  the  tenancies,  and  neglecting  t« 
do   so  was  aiding  and   abetting  the  lodgers  in  to 
Qsing  the  boose.    In  Rex  v.  PedJty,  1  A.  &  E.  822, 
it  was  held  that  the  landlord  of  premises  let  oat  et 
short    tenanraes   was   liable  for   a    nuisance  aiinog 
during  the  tenancy,  that  being  the  consequence  of  tilt 
nature  of  the  erection.     So  here  the  noisuce  uitei 
from  letting  the  rooms  to  these  young  women  witli  full 
knowledge  of  their  way  of  life.     In  Thompiony.  Gibtm, 
7  M.  &  W.  456,  the  defts.  were  held  liable  for  cac- 
ti suing  a  nuisance  from  a  bnilding  erected  under  tits 
superintendence,  although  they  had  no  right  to  enter 
upon  the  land  to  remove  it.    The  esses  of 

Aex  V.  MeOes,  6  G.  &  F.  292;  and 

Rich  T.  BatterfitU,  4  C.  B.  783, 
wore  also  referred  to.  Ctr.  ade.  rvU. 

Ifov.  24,  1863.— Pollock,  C.  B.— In  this  cue  i!» 
facts  were,  that  the  prisoner  being  owner  of  a  honae,  had 
let  ont  the  whole  of  it  in  different  apartments  t»  yomg 
women  whose  habits  were  not  of  the  most  moral  kmo. 
The  prisoner  retained  no  part  of  tbe  house,  and  had  u 
control  over  any  part  of  it  whatever.  Ko  doubt  tbe 
persons  to  whom  it  was  let,  and  who  used  it  for 
immoral  purposes,  were  themselves  indictable.  Tiie 
prisoner,  however,  was  indicted  for  keeping  a  diaorJuly 
bouse,  and  we  are  of  opinion  that,  whatever  »tba 
offence  he  may  have  been  guilty  of,  be  was  not  guitty 
ol  the  crime  of  keeping  a  (Usorderly  honse.  Be  did 
not  keep  the  honse,  nor  was  any  part  of  it  kept  by  bisi. 
He  bad  no  right  to  let  any  one  in  or  refuse  admiaaion  to 
any  one  during  the  tenancy.  We  a«  therefore  of 
opinion  that  the  house  was  not  kept  by  him,  and  that 
the  conviction  ought  to  be  quashed. 

ConvicUon  qmiti. 

April  25  and  Nov.  24,  1863. 

(Before  Pollock,  C.B.,  Wiqhtkax  and  Wiluams, 

JJ.,  Mabiu,  B.,  and  Keatiho,  J.) 

Rxo.  e.  F.  Bdbrell  and  H.  B.  Bussell. 

Abducttoa—2*  #  25  Vict,  c  100,  ».  53(o)— raiiy 


(a)  The  24  &  3S  Vict  c.  100,  a  f3,  eoaola,  "  Vnttro  u; 
woman  of  any  a^  sbaUhave  any  interest,  whether  iagii  <jr 
eqnitahle,  present,  or  future,  abaolate,  oooditioiiAl.  or  ccu- 
tingeot,  in  any  real  or  perwrnal  estate,  or  ahall  be  a  {•«- 
snmptive  heiress,  or  oo-heireea,  or  preamnptive  nen  <'f 
Ida,  or  one  of  the  presumpUve  next  ot  Idn,  to  any  ou* 
having  such  interest  whoever  aha]],  tram  motiTea  <.'■ 
hwre,  take  away  or  detain  Ba(^  woman  against  her  will 
with  Intent  to  marry  or  oamallj  know  her,  or  to  eaaae  taer 
to  be  married  or  carnally  known  by  any  otlur  peraun;  aod 
whosoever  shall  fraudulently  allure,  take  away,  or  ieuia 
soeh  woman,  being  under  the  age  €)t  twen^-one  yeuv. 
out  ot  tbe  posseaaioii,  said  against  llw  will  <a  her  fatlter  or 
mother,  or  any  other  person,  baviotg  the  lawful  care  tfr 
charge  of  her,  with  intent  to  marry  or  carnally  know  ber, 
or  to  cause  her  to  be  married  or  carnally  known  by  ant 
other  person,  shall  be  guilty  of  felony,  and  being  c(nvict«l 
thereof  ahall  be  liable  at  the  discretion  of  the  oui 
to  be  kept  in  penal  servituds  for  any  term  not  exeeniinl 
fourteen  years  and  not  leaa  than  three  years,  or  to  tx 
imprisoned  tor  any  term  not  exceeding  two  yean  with  e 
without  hud  labour,  and  whosoever  aluJl  be  couvicud  "I 
any  offence  against  this  section  ahall  be  inoapal^le  i* 
taking  any  estate  or  interest,  legad  or  equitable,  in  an] 
real  or  personal  property  of  such  woman,  or  in  which  :flu 
shall  have  any  each  interest,  or  which  shall  come  to  her  a 
such  heiress,  co-heiress,  or  next  of  kin  as  aforesaid;  and  i 
any  such  marriage  as  a^oreaald  shadl  bsive  taken  place 
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(ml  q/  lie  foueuiott  of  the  father  or   vniktr — 

Blqtfalier. 

Cut  resenred  for  the  opinion  of  this  Conrt  bj 
tniliims,  J. 

Tliii  wu  an  indictment  under  the  statute  24  &  25 
VuL  c  100,  s.  53,  tried  before  me  at  the  last  Norfolk 
AwzM. 

It  chuged  that  Frederick  Barrell  frandnlentlj 
lUind,  todi  airaj,  tai  detained  one  Jane  Barrell  out 
c^  the  poeaession  of  her  mother,  and  one  William  S. 
Hfder,  be  then  hanoK  the  lavrfal  care  and  char]{a  of 
im,  the  beuig  then  under  the  age  of  twenty-one  jeaie, 
ud  kiiing  then  a  present  legal  interest  in  real  estates, 
with  intent  to  marry  and  camallj  know  her. 

And  Heni7  Richard  Burrell  was  charged  with  feloni- 
wilj  aiding,  &e.  to  commit  the  said  felony. 

The  two  defls.  were  the  paternal  uncles  of  Jane 
Bgnell,  who  was  sixteen  years  old  in  Feb.  1863,  and 
was  eotitled  hj  inheritance  to  real  estates  of  the  ralne 
of  ibont  502.  a-year. 

Hrr  mother  Haiy  Ann  Hyder  had  married  first 
JuKs  William  Bnnell,  the  father  of  Jane,  and  brother 
<(  the  two  defti.  He  died  in  1846,  and  the  mother 
lAtnrerds,  in  ths  ysar  1848,  marrried  W.  S.  Hyder. 

H«r  daoghter  Jan*  lived  with  her  and  her  step- 
fitlier  It  Fiikenhsm  till  she  was  sent  to  school  by  her 
mther,  fint  to  s  school  in  Suffolk,  in  Jan.  1863, 
when  shs  ramunAd  till  Aug.  1862,  whan  she  came 
lack  to  her  mother'a,  and  then  in  Oct.  1862,  to  a 
•duel  in  Korwich,  where  she  remained  till  Deo.  20, 
wbn  she  cams  back  to  Fakenham  for  the  Christmas 
Inlidsys. 

Siie  anired  at  her  mother's  honse  in  ths  afternoon, 
sid  staid  about  half-an-honr,  and  then  she  left  the 
knae  aloDeu  About  nine  o'clock  that  evening  she 
MM  back,  and  staid  till  ten,  when  she  again  left  the 
ksae  without  her  mother's  knowledge  or  consent  She 
tuu  back  the  next  morning,  and  staid  with  her 
nutlier  for  about  two  faonra,  and  then  again  went  away 
"itbost  her  mother  knowing  whither.  In  fact,  she 
hxl  gone  to  the  hoose  of  her  uncle,  the  deft.  Henry 
Kclurd  Bunell,  who  also  lived  in  Fakenham,  and  she 
oetioaad  then  until  the  I9th  Jan.  1863,  when  she 
hfi  Fakenham  as  hereafter  mentioned. 

She  continued  to  pay  visits  to  her  mother  for  an 
bmr  or  two  nearly  every  day  till  the  1 9th  Jan. 

It  farther  appeared  that  in  the  interval  between  her 
enniag  home  from  school  in  Suffolk  and  her  going  to 
tlut  at  Norwich,  it  had  been  arranged  at  her  own 
^n,  in  consequonoe  of  her  not  living  happily  with 
Ixr  stepfather  and  mother,  that  she  should  live  with 
Ixr  mother's  mother  and  brother  who  dwelt  togstber  in 
fakenham. 

When  she  came  back  for  the  Christmas  holidays 
^wished  to  remain  with  her  mother ;  but  the  latter 
uuiated  on  her  daoghter's  abiding  by  her  choice  to  go 
>•  her  grendmothei's  for  the  hoUdays,  and  would  not 
«>iu<at  to  her  staying  with  her  at  her  stepfather's 
Imue. 

On  this  she  went  to  the  honse  of  her  uncle  Henty 
fiiciiard  Burrell.  Her  mother,  as  soon  ss  she  dis- 
co'oed  that  her  daughter  was  there,  desired  her  to 
come  to  her  bouse,  and  refused  to  let  her  have  her 
cIoUics  unless  she  did  so. 

On  the  19th  Jan.  Frederick  Burrell  and  the  wife 
«f  Hen7  Richard  Barrell  left  Fakenham  together  with 
Jioe  Bturell  by  the  railway,  and  on  the  next  day 
Frederick  Burrell  and  Jane  Burrell  were  married  at 
the  church  of  Plumstead  near  Woolwich. 

^heae  occurrences  took  place  under  such  circnm. 
*Mcessa  fully  warranted  the  jury  in  finding  that 
Jue  Burrell  was  allured  and  taken  away  by  Frederick 


"Qch  property  shall  apon  such  conviction  be  settled  in 
Mdi  manner  as  tlie  Court  of  Chancery  In  Enj;land  or 
^■iand  ahaU  npoo  any  Intormatka  at  the  eoit  of  the 
«*nwitQ«aet»li^potoi," 


Burrell  with  intent  to  marry  her,  and  that  Henry 
Richard  Burrell  aided,  &&,  in  the  committing  of  this 
act.     And  the  jury  accordingly  convicted  them. 

But  several  points  of  law  were  raised  by  the 
counsel  for  the  defts.,  which  I  reserved  for  the  consi- 
deration of  this  court. 

First,  it  was  contended  that  there  was  no  evidence 
that  Henry  Burrell  had  fraudulently  allared  and  taken 
away  the  young  woman  within  the  meaning  of  the 
statute. 

Secondly,  that  tliere  was  no  evidence  that  she  was 
taken  out  of  the  possession  of  her  mother  within  ths 
meaning  of  the  statute. 

Thirdly,  that  ttie  indictment  charged  that  she  was 
taken  oat  of  the  possession  of  her  mother  and  of  Wil- 
liam S.  Hyder,  he  havmg  then  the  lawful  care  and 
charge  of  her,  and  that  it  was  nwessary  to  prove 
that  she  was  in  the  possession  of  biny  as  thus 
alleged,  as  well  as  of  her  mother,  when  she  was 
taken  away. 

But  the  only  proof  of  that  was,  that  the  guardian- 
ship of  her  person  and  copyhold  estate  had  been  granted 
to  him  at  a  special  conrt  for  tlie  manor  of  Fakenham, 
when  she  was  admitted  as  tenant  of  her  copyhold 
estate  in  that  manor.  And  it  was  contended  on  ths 
parts  of  the  defts.  that  this  did  not  show  that  he  had 
the  lawftil  cars  and  charge  of  her  within  the  meaning 
of  the  statut*. 

On  the  part  of  the  Crown  it  was  argued  that  at  all 
events  there  was  evidence  that  she  was  taken  out  of 
the  posseasion  of  her  mother,  and  that  this  was  suffi- 
dent  to  sustain  the  indictment. 

EdWABD  VADOBAlf  WltXlAMS. 

April  25. — Droit  tat  the  prieooer. — ^Tbe  couvio- 

tion  cannot  be  sustuned.  First,  there  was  no  evi- 
dence that  the  prisoner  Frederick  fraudulently  allured, 
took  away  and  detained  Jane  Burrell  out  of  the  pos- 
session of  her  mother.  Some  meaning  mnst  be  givea 
to  the  word  "  fraudulently  "  in  this  part  of  the  section. 
If  it  be  said  that  the  motive  was  a  pecnniaiy  one,  and 
that  that  would  satisfy  the  word  "  fraudulently,"  the 
answer  is,  that  the  preceding  part  of  the  section  pro- 
vides for  that  case  expressly.  There  was  no  evidence 
of  any  (alae  pretences  or  mis-statements  to  satisfy  ths 
word  "  fraudulently  "  [Mabtu,  B. — How  can  this 
court  know  that  the  prisoner  fraudulently  allured  the 
young  woman  away  except  from  the  evidence  7  WiL- 
LiAJCs,  J. — All  the  evidence  is  set  out  in  the  case  on 
the  point.  P0LI.0CK,  C.  B. — ^This  may  have  been  a 
very  honest  love  match ;  but  was  it  not  a  fraud  against 
the  child  to  pretend  to  marry  her  when  he  could  not 
legally  do  so  ?]  Secondly,  there  was  no  evidence  that 
be  took  the  girl  out  of  the  possession  of  her  mother, 
within  the  meaning  of  the  statute.  Thia  case  differs 
from  Rtg.  v.  Maiiileha,  6  Cox  C.  C.  143 ;  Dears. 
C.  C.  1 59,  inasmuch  as  here  the  girl  was  in  the  pos- 
session of  her  mother  at  the  time.  [Wiobtmah,  J. 
— The  mother  would  not  let  her  stop  with  her.]  It 
does  not  appear  that  either  of  the  defts.  knew  that  ths 
mother  had  required  her  daughter  to  come  hack. 
[WloBTMAX,  J. — Sect.  S5  would  apply  to  the  case  of 
taking  away  a  girl  from  schooL]  In  Bids  v.  Gore, 
3  Mod.  84,  where  a  mother  had  plaeed  her  daughter, 
an  heiress,  under  the  care  of  a  lady,  to  prevent  her 
being  run  away  with,  the  lady  collusively  married  ths 
girl  to  her  own  son  while  she  was  under  sixteen.  The 
marriage  being  without  enticement  and  openly,  it  was 
held  that  the  case  was  not  within  the  penaltiea  of  4  & 
5  P.  &  M.  0.  8.  Thirdly,  tlie  indictment  avers  that 
W.  S.  Hyder  had  the  lawful  care  and  charge  of  ths 
girl.  Hyder,  the  second  hnshand  of  the  girl's  mother, 
had  nothing  to  do  with  the  care  and  cliarge  of  her : 
{Rateiije's  case,  3  Co.  R.  38.)  Although  he  had  been 
admitted  as  her  giiardian  on  the  court-rolls  of  the 
manor,  that  does  not  constitute  him  guardian  of  her 
person.   The  prosecutrix  was  bound  to  prove  that  aver- 
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nent  ia  tbis  indictment,  and  not  haring  don*  so,  it  ii 
sabmitted  that  the  prosecotion  cannot  ba  soitained. 

Buluier  for  the  prosecntion. — First,  as  to  the  word 
"  fraadnlentlj."  If  anj  OTidence  of  fhiod  is  requisite, 
there  was  safficient.  The  construction  of  the  statute 
is  obvious.  Sect  S3  creates  two  classes  of  offences  : 
the  first  is,  "  to  take  awajr  or  detain"  anj  woman,  &c 
against  her  will,  without  reference  to  her  age,  contem- 
plating the  case  of  an  heiress  capable  of  giving 
consent  to  her  marriage;  bat  when  the  Legislature 
comes  to  deal  with  the  case  of  an  heiress  nuder  the 
age  of  twenty-one,  and  incapable  of  giving  such 
consent,  then  the  will  to  be  violated  is  not  the  will  of 
the  woman,  but  of  the  person  having  the  lawful  care 
of  her ;  and  it  is  made  an  offence  not  onljr  to  "  take 
sway  or  detain"  such  woman  out  of  the  possession 
of  such  person,  but  also  to  "  fraudolentlj  allure"  the 
woman  out  of  the  possession,  &o.  Where  the  offence 
is  ■•  taking  away"  or  "  detaining,"  it  is  not  necessary 
to  allege  or  prove  frand ;  but  where  the  offence  is 
"alluring,"  it  must  be  alleged  and  proved  to  have 
been  a  fraudulent  alluring,  whatevei  that  may  mean. 
It  is  quite  suEScient  to  support  this  prosecution,  that 
here  the  uncle  took  away  and  married  his  niece,  who 
was  under  age,  without  the  knowledge  of  the  person 
who  had  the  lawful  custody  of  her.  The  sonoealment 
of  the  fact  from  her  lawful  guardians  is  quite  safficient 
ovidence  of  fraud.  The  fraud  is  against  the  penons 
having  the  lawful  custody  of  the  girl,  and  who  by  Uw 
luve  Uie  power  of  giving  her  consent.  [Polloce, 
C.  B. — ^The  consent  is  immaterial,  aa  the  marriage  is 
wholly  illegal.  WioHTUAif,  J. — Do  yoa  oonteud  for 
the  conviction  of  both  ?  Wiujahs,  J. — There  was 
oridence  of  aiding  and  abetdng  which  is  not  stated  in 
the  case.]  The  language  of  Uiis  part  ot  the  section  is 
act,  as  in  the  first  part,  against  the  will  of  the  woman, 
but  against  the  wiU  of  her  father  or  mother  or  other 
person  having  the  lawful  care  of  ber.  In  Ralclife't 
case  it  was  held,  that  the  mother  of  a  diild  who 
marries  again  is  entitled  to  the  legal  charge  and 
custody  of  her  child.  [Wiohthaic,  J. — The  girl  is 
not  in  the  aetaal  possession  of  her  mother.]  Assum- 
ing that  the  girl  was  living  at  her  uncle's  with  the 
consent  of  ber  mother,  why  is  she  not  then  in  her 
mother's  custody  and  possession  ?  The  other  side 
most  contend,  that  if  she  was  at  her  grandmother's, 
•he  was  not  in  ber  mother's  possession.  The  mother 
did  not  abandon  ber  control.  It  was  arranged  that  she 
ahould  live  with  her  mother's  mother  and  brother.  It 
ia  sufficient  to  sustain  tbis  prosecotioo  that  the  mother 
bad  a  right  to  the  possession  and  charge  of  her 
danghter.  In  1  East  P.  C.  457,  it  is  said  that  nida 
T,  Gore  wants  more  consideration.  In  Reg.  v.  Kippi, 
4  Cox  C.  C.  167,  Manle,  J.  said:  "The  law  throws  a 
protection  about  young  persons  of  the  sex  and  within 
the  age  specified  by  the  statute  9  Geo.  4,  c.  31,  s.  20. 
It  has  been  determined  by  the  Legislature  that  at  that 
age  young  females  are  not  able  to  protect  themselves, 
or  give  any  binding  consent  to  a  matter  of  tbis  descrip- 
tion. It  is  therefore  quite  immaterial  whether  the 
girl  abducted  consent  or  not ;  if  her  family,  that  is  to 
say,  those  who  under  the  statute  may  lawfully  have 
the  possession  and  control  over  her,  do  not  consent  to 
her  departure,  the  offence  is  completed."  So  again 
Jleg.  r.  Mankteimo  supports  this  view  of  the  case. 
As  to  the  third  objection,  it  is  not  necessary  to  prove 
the  averment  about  the  second  husband  having  the 
lawful  charge  of  the  girl.  That  is  surplosage,  and 
may  be  struck  out  of  the  indictment., 

MeUnHfs,  in  reply,  referred  to 
Seg.  V.  BaniUg,  1  Fos.  &  Fm.  648. 

Car.  adv.  mib. 

Nov.  24. — PouocK,  C.  B. — The  prisoner,  Fred- 
crick  Bnrrell,  wss  indicted  for  fraudulently  alluring, 
taking  away  and  detaining  a  young  female  out  of  the 
posieauon  of  her  mother  and  one  W.  S.  Hyder,  be 


having  the  lawful  care  and  charge  of  her,  sod  the 
other  prisoner  was  indicted  for  aiding  and  abettiug 
him.  The  court  is  divided  in  opinion  on  the  fseu,. 
not  on  any  question  of  law.  If  there  had  bees  a 
difference  in  oar  opinion  on  the  law,  the  caie  in  tlie 
ordinary  course  would  have  been  directed  to  be 
argued  before  all  the  judges.  But  as  it  is,  we  think 
the  court  may  well  act  according  to  the  opinion  of  the 
majority  of  the  jndgos  who  heard  the  argnmeot,  ud 
hold  that  the  facts  do  not  sustain  the  prasecotioa, 
and  that  in  point  of  fact  the  crime  was  not  proved. 
As  I  said  before,  there  is  no  difference  among  the 
judges  as  to  the  law.  Conncftom  gwiMed. 


Saturday,  Nov.  14,  1863. 

(Before  Eblb,  C.  J.,  Wiohthait  and  Willuxs,  JJ.,. 

Mabtoc  and  Bkauwux,  BE.) 

Reo.  v.  Bisaloi. 

Forgerjf—Photogngi/Ue  impreinOH  on  glau — JVott  of 

foragn  aoimtrj/. 
The  makUg  on  a  glase  plate  a  potilive  mpreuu*  of 

anundertaimg  of  a  foreign  tialefor  lie  payment  of 

money  by  metmi  of  photogn^hy,  wtAonf  laujil 

atuhori^  or  exetm,  it  a  felony  mthin  d<  24  ^  IS 

rt(!(.e.98,s.  19. 

Cass  stated  by  Keating,  J.  for  the  opinion  of  this 
Court. 

Peter  Binaldi  was  tried  before  me  at  the  bit 
August  Session  of  the  Central  Criminal  Court,  npea 
an  indictment  framed  upon  the  statute  24  &  25  Viet. 
0.  98,  s.  19,  which  charged  that  h^  did  feloniously,  &C., 
"  make  upon  a  certain  plate,  to  wit,  a  plate  of  glass,* 
&C,,  an  Austrian  note  for  the  payment  of  one  golden. 

The  indictment,  which  was  to  be  considered  a  pert 
of  the  case,  contained  fourteen  coants. 

The  first  was  as  follows: — 

Central  Criminal  Conrt,  to  wit.      The  jurors  for 
oar  Sovereign  Lady  the  Queen  upon  their  oath  present 
that,  in  a  certain  foreign  state,  that  is  to  say,  the- 
empire  of  Austria,  for  a  long  time   previous  to  the 
commission   of    the    felony    end    offence    beieinsiUr 
charged,    and  at  the  time  when  the  said  felony  sod 
offence  was  committed,  and  since,  hitherto  and  np  to 
the  present  time,  divers  undertakings  for  the  papneit 
of  money  of  the  said  foieigu  state,   that  is  to  lay, 
the    said    empire    of  Austria,    were    made,   issued, 
negotiated  and  circulated,  and  were  lawfully  eonent  ia 
the  said  foreign  state,  and  that  the  said  undertakings 
for  the  payment  of  money  were,  and  each  of  theffl  re- 
spectively was,  during  all  the  time    aforesaid,  made, 
issued,  negotiated  and  circulated,  and  were  current  u 
aforesaid  for  payment  of  a  certain  amoaot  of  foreign 
money,  that  is  to  say,  for  payment  of  one  piece  of  coin 
called  a  gulden,  of  the  cnrrency  of  the  said  forciga 
state,  to  wit,  the  empire  of  Austria,  the  said  piece  of 
coin  being  lawfully  current  in  the  said  foreign  state, 
and  being,  daring  all  the  time  aforesaid,  of  great  viltu, 
to  wit,  each  gnldeo  being  of  the  valae  of  two  shillings 
m  English  money,  and  each  of  the  said  andertakinp 
for  the  payment  of  money  being   for  the  payment 
of  one  gulden.    And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  P^ter  Rioalfi, 
late  of  the  city  of  London,  labourer,  well  knowing  the 
premises,  and  whilst  the  said  undertakings  were  so  >s 
aforesaid  lawfully  current  in  the  said  foreign  state,  to  • 
wit,  the  empire  of  Austria  as  aforesud,  to  wit,  on  the 
23rd  day  of  June,  A.  D.  1863,  in  the  city  of  London, 
and  within  the  jatisdiction  of  the   Central  Criminal 
Conrt,  wilfully  and  feloniously  and  witbont  the  autho- 
rity of  the  said  foreign   state,   and  without   Uwfnl 
authority  and  without  lawful  excuse,  did  make  upon  a 
certain  plate,  ts  wit,  a  pUte  of  glass,  an  undertakiog 
for  payment  of  money,  to  wit,'  for  payment  of  one 
gulden,  purporting  to  be  oneof  thesaidsndeitsUiip 
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for  pijnscnt  of  money  of  the  fonign  sUta  aforesaid,  to 
wit,  tlie  said  empire  of  Aostria,  so  made,  inned,  nego- 
ti>ud  ud  circoUted,  and  lawfdllj  enrrent  in  the  laid 
foreign  itate  aa  aforeaaid,  against  the  form  of  the 
statnte  in  sneh  caae  made  and  piDrided,  and  against 
the  peace  of  onr  Sovereign  Lady  the  Qaeen,  lier  croim 
and  dignitj. 

It  was  proved  that  the  priaoner  employed  a  photo- 
graplier  to  counterfeit  Aastiian  bank  notes,  his  diree- 
tieos  lieing  to  take  tlie  impreaaion  of  the  note  on  glass 
by  means  of  the  photographic  process,  and  then  get  it 
enerared  on  metal  or  wood,  so  as  afterwards  to  strike 
off  the  notes  when  the  proper  bank-note  paper  conld  be 
procured  from    the  Continent.      The  photographer 
aeeordiagly  took  off  on   a  gUai  plat*  a  "  poeitir* " 
impreasioa  of  the  note  and  showed  it  to  the  priaoner, 
who  was  apprehended  whilst  approTing  of  the  impres- 
sion and  giving  further  directiona  with  reapeot  to  it. 
It  appears  that  the  proceaa  of  photography  consists  in 
exposing  to  the  light  a  plats  of  glass  properly  pre- 
pared with  collodion,  with  the  note  opposite,  by  which 
means  the  shadow  or  impression  of  the  note  is  pro- 
dooed  Dpoa  the  glaas.     This  impression  is  called  "  a 
poMiive,"  and    by  converting   it  into  a  "negative," 
which  ia  easily  done,  notes  can  either  be  printed  by 
photography  to  any  extent  on  properly  prepared  sensi- 
tite  paper,  or  may  be  engraved  from,  as  directed  to 
be  done  by  the  prisoner;  bnt  the  impression  of  the 
iwts  cDoId  not  be  printed  or  engraved  until  the  posi- 
tive wss  converted  into  a  negative.     The  impression 
wss  desoribed  by  the  witness  as  a  mere  shadow  on  the 
SBrfiue  of  the  glass,  and  eadly  washed  off  until  fixed, 
and  it  waa  found  neceaaary  to  varnish  the  impression 
taken  in  order  to  fix  it  for  production  at  the  trial 
The  counsel  for  the  prisoner  objected  that  no  offence 
ma  proved,  that  the  statute  did  not  contemplate  the 
me  of  photography,  but  an  "  engraving  or  making," 
by  cutting  into  the  surface  of  some  material  for  die 
purpose  of   taking  impressions  therefrom,  that  pro- 
ducing aa   evanescent  shadow  of  the  note  upon  glass, 
though  intended  to  be  subsequently  used  for  the  pur- 
pose of  engraving,   was  not  within  the  statute,  and 
dut  the  engraving  of  tbs  note,  which  waa  ultimately 
contemplated  and  directed  by  the  prisoner,  never  was 
Dade. 

I  thought  the  case  within  the  statute,  and  so  directed 
the  jury,  who  found  the  prisoner  guilty,  and  I  respited 
the  judgment  for  the  opinion  of  the  Court  of  Criminal 
Appeal.  H.  S.  Kkatuio. 

Metcalfe  for  the  prisoner. — ^The  procuring  of  the 
copy  of  the  note  to  be  photographed  in  the  "  positive," 
was  not  engraving,  or  making  an  undertaking  for 
payment  of  money  within  the  meaning  of  sect  18  of 
M  &  25  Viet.  c.  93,  which  enacts  that  "whosoever, 
vithoDt  lawful  authority,  or  excuse  (the  proof  whereof 
•hall  lie  on  the  party  accused),  shall  engrave,  or  in 
anywise  make  upon  any  plate  whatsoever,  or  upon  any 
*ood,  atone  or  other  material,  any  bill  of  exchange, 
promissory  note,  undertaking,  or  order  for  payment  of 
money,  or  any  part  of  any  bill  of  exchange,  promis- 
eory  note,  nndertaking,  or  order  for  payment  of  money, 
in  whatsoever  language  the  same  may  be  expressed,  and 
whether  the  aame  shall  or  shall  not  be,  or  be  intended  to 
he  oodar  the  seal  purporting  to  be  the  bill,  note,  nn- 
dcrtaldog  or  order,  or  part  of  the  bill,  note,  undertaking 
or  order  of  any  foreign  prince  or  state,  or  of  any 
minister  or  officer  in  the  service  of  any  foreign  prince 
or  atate,  or  of  any  body  corporate,  or  body  of  the  like 
uatore  constitnted  or  recognised  by  any  foreign  prince 
or  state,  or  of  any  person  or  company  of  persons  resi- 
dent in  any  country  not  under  the  dominion  of  Her 
Majesty,  or  shall  use  or  knowingly  have  in  his  custody 
Of  poaseasion  any  plate,  stone,  wood,  oi  other  material 
upon  which  any  such  foreign  bill,  note,  nndertaking  or 
ecder,  or  any  part  thereof,  shall  be  engraved  or  made, 
or  (ball  .koowiiigly  offer,  otter,  dispose  of  or  pot  off,  or 


have  in  bis  custody  or  possession,  any  paper  upon 
which  part  of  sneh  foreign  bill,  note,  nndertaldng  or 
order  shall  be  made  or  printed,  shall  be  guilty  of 
felony."  This  was  a  mere  shadow  on  glass,  which  had 
to  be  varnished  in  order  to  preserve  it  for  the  sake  of  its 
being  used  as  evideace  in  the  case.  It  required  another 
process  to  be  gone  through  before  it  could  be  converted 
into  an  "  engraving"  or  used  for  "  making."  No  doubt 
what  was  done  was  an  element  in  the  process ;  bnt  front 
a  "  positive  "  yon  conld  not  engrave  a  copy  of  the  under- 
taking. It  might  have  been  an  overt  act,  abowing: 
that  the  prisoner  intended  to  engrave,  bnt  it  was  not 
complete  lo  as  to  come  within  this  section.  Gamiart 
V.  Ball,  33  L.  J.  166,  C.P.,  which  decided  that  ^hoto« 
graphic  copies  of  an  engraving  wen  pirames  witmn  the- 
Copyright  Acta,  has  no  application  to  this  case. 

Potmd,  for  the  prosecution,  was  not  called  upon. 

Erle,  C.  J.— I  am  of  opinion  that  this  conviction' 
waa  right.  [His  Lordship  then  read  the  language  of 
the  section.]  The  prisoner  clearly  made  on  a  plate  of 
glass  an  undertaking  for  the  paymeitt  of  money.  An 
nndertaking  for  the  payment  M  money  lies  in  a  certain 
form  of  words.  The  process  adopted  in  taking  off  ob 
a  plate  the  positive  impression  of  the  note,  is  to  put 
on  the  plate  tin  exact  words  more  perfeetly  Uian  ooold 
have  been  dona  before  the  disooveiy  of  photography. 
The  object  of  the  statnte  upon  which  this  indiotmsnt 
is  founded  is  to  prevent  the  oomiterfdting  of  foreiga 
aecnritiea.  Leaving  out  of  consideration  the  question 
of  intent,  this  is  a  copying  of  an  undertaking  for  the 
payment  of  money;  and  the  prisoner  does  that  without 
authority  or  excuse.  And  I  am  of  opinion  that  the 
case  is  within  the  words,  as  it  is  dearly  within  the  inten- 
tion of  the  statute.  It  has  been  preased  npon  the  Court 
that  thia  photographic  impression  was  merely  a  pre- 
liminary process,  and  in  an  evanescent  form.  Bnt  the- 
statnte  may  apply  to  any  stage  of  the  process,  and 
though  this  photographie  copy  waa  in  the  first  stage 
only,  and  in  the  evanescent  form,  the  prisoner  waa 
dearly  guilty  of  the  offence  of  forgery  within  the  statute.. 

The  rest  of  the  Court  concurring, 

Cmuriaion  affrmd. 


Rso.  V.  Obobob  Tbaujiaic. 
Nm$ttnee — Exponre  of  ptnon — Puhlie  j^aee. 
It  is  tuffieienl  to  npport  an  Mietmttit  for  isdsesal' 
txfotvn  of  the peno»,if  tMe  aotU  dmeinaplae* 
vhare  a  gnat  maHg  p«upl»  oon  see  it,  uttieugh 
that  place  i$  not  a  Ugkwagi  a$  wAere  the  ex- 
poiure  took  place  on  the  roof  at  the  back  of  a 
hotue  vkere  it  oould  beuenfrom  the  back  mndowt 
of  many  neigUiotiring  hoiiet,  and  vae  seen  bjf- 
teveral  pertom  Ihenfrom. 

Case  reserved  by  the  Deputy  Assistant  Judge  at  the 
Middlesex  Sesuons. 

The  prisoner  waa  tried  before  me  in  the  second* 
court,  at  the  Middlesex  Sessions  on  the  2Sth  Aug. 
last,  on  an  indictment  which  charged  that  he  in  a 
certain  open  and  public  place,  that  is  to  say,  on  tho 
roof  of  the  dwelling-hoose  of  one  Q.  H.  Cook,  situate 
in  a  certain  open  and  public  street  called  Albemarle- 
street,  in  the  parish  of  St  George,  Hanover- square, 
and  near  the  dwelling-houses  of  divers  of  the  liege 
subjects  of  the  Queen  situate  in  that  pariah,  and  also 
iu  and  near  the  said  open  and  public  street  and  com- 
mon highway  called  Albemarle-street,  and  within  the 
sight  and  view  of  Elizabeth  Aulsebrook  and  Mary 
Day  and  of  many  other  of  the  liege  subjects  of  tho 
Queen  there  residing  and  dwelling,  and  along  and 
throngh  the  open  and  public  street  and  common  high- 
way there  going,  returning,  passing  and  repassing,  did 
unlawfully,  wilfully,  publidy  and  indecently  expose 
his  person  and  private  parts  naked,  and  did  oontinne- 
on  the  roof  of  the  said  dwelUng-honse,  and  near  th* 
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direlliDK-hoases  sforesaid,  &c,  with  bil  peraon  ex- 
posed, &c.,  for  the  space  of  twenty  minaUa,  to  the 
great  dunage  and  common  nuisance  of  the  said  E.  A. 
and  M.  D.,  and  of  all  other  the  liege  sabjecta  of  the 
Qneen,  then  and  there  being,  and  then  and  there 
residing  and  dwelling,  and  along  and  throngb  the 
open  and  pablio  street  and  common  bigbwa;  afore- 
said going,  retaming,  paaaing  and  lepassiDg,  against 
the  peace,  &c 

The  prisoner  lived  aa  a  senrant  at  a  honse,  No.  4  in 
Albemarle-street,  Piooadillj,  and  on  the  Slat  July, 
wbile  aereral  female  serrants  belonging  to  a  club- 
bonse  were  going  to  bed,  about  eleven  at  night,  in  a 
room  at  the  back  of  the  house.  No.  1 1  in  Stafford- 
street,  the  prisoner  passed  along  tb«  loofiB  of  the 
bouses  and  exposed  himself  on  that  of  No.  6,  Albemarle- 
street,  which  was  exactly  opposite  the  window  of  the 
room  where  the  females  were.  He  was  almost  entirely 
naked,  and  txpoeed  bis  person. 

They  mentioned  the  drenmstance  to  the  other 
servants,  but  were  scarcely  credited. 

On  the  following  night  the  prisoner  again  appeared, 
and  exposed  himself  in  a  most  indecent  manner,  re- 
maining on  the  roof  for  about  ten  minutes. 

The  head  waiter  of  the  dub  waa  tent  for,  and  also 
a  policeman,  both  of  whom  saw  the  exposnre,  making, 
with  five  females  who  were  present,  seven  persons 
before  whom,  on  this  oocaaion,  tbs  exposure  took 
plsoe. 

Tbs  house  oat  of  whiob  tbs  prisoner  came,  as  well 
as  that  from  which  the  witnesses  saw  him,  were  ntaate 
in jpablie  streets ;  bat  that  part  of  the  roofs  of  the 
difisrent  bouses  along  whiob  tbe  prisoner  walked  did 
not  face  the  public  street,  and  bis  acts  could  not  be 
seen  by  persons  passing  along  tboss  sueeta,  but  they 
could  be  seen  from  tbe  back  windows,  not  only  of 
bouses  in  Albemarle-street  and  Stafford-street,  but  also 
from  those  of  several  bouses  in  Bond-street. 

Tbe  prisoner's  counsel  submitted  that  the  roofs  of 
tbe  bouses  did  not  constitute  a  public  place,  and  that 
tbe  exposnre,  in  the  presence  of  the  different  persona 
as  described,  did  not  amennt  to  a  public  exposure  so 
as  to  make  tiie  prisoner  guilty  of  the  common  law  mis- 
demeanor. 

Tbe  case  waa  not  argued  before  me ;  but  it  was  sug- 
gested by  tbe  counsel  on  both  sides  that  it  sbonld  be 
reserved  for  the  opinion  of  tbe  Court  of  Criminal 
Appeal,  and  argned  there.  I  oonaested  to  that  course, 
being  desirous  that  the  point  should  be  settled  by  oom- 
pstent  authority,  and  I  told  the  jury  that,  in  my 
opinion,  the  place  and  the  exposure  wwe  sofiSciently 
pablio  to  bring  the  acta  of  tbe  prisoner  within  the  law, 
if  they  should  be  of  opinion  that  be  expoeed  himself  in 
faot  indecently,  wilfully  and  intentionally. 

The  jury  found  him  guilty,  and  the  question  for  the 
determination  of  your  Loniships  is,  whether  I  waa 
right  in  BO  ruling.  If  I  was,  the  verdict  is  to  stand  ; 
otherwise  not. 

The  prisoner  not  being  able  to  find  bail,  is  in  prison 
awaiting  the  decision  of  yoor  Lordships. 
Joseph  Patkb, 

Deputy  Assistant  Judge. 

Bert  {Ball!/  with  bim)  for  the  prisoner.— It  is  sub- 
mitted that  tbe  conviction  ought  to  be  quashed.  The 
evidence  did  not  support  the  averment  in  the  indict- 
ment that  the  exposurs  occurred  "in  a  certun  open 
and  public  pUoe."  This  is  an  indictment  at  common 
law,  and  the  place  where  the  expoenre  is  made  must  be 
such  as  tbe  public  have  access  to.  Here  the  place  was 
not  visible  to  any  one  passing  along  tbe  streets.  In 
Sedkj/'t  case,  1  Sid.  168,  the  exposure  was  in  a  balcony 
in  Covent-garden,  in  sight  and  view  of  persons  passing 
along  tbe  street.  In  Beg.  v.  JKeM,  3  Cox  C.  C.  183, 
1  Den.  338,  an  exposure  to  one  person  in  a  passage  of  a 
public-house  leading  to  the  public  parlour  was  held  in- 
anfficient.    And  so  an  urinal  in  a  public  market  has 


been  held  not  to  be  a  public  place :  (Beg.  v.  Orciari^ 
3  Cox  C.  C.  248.)  The  expoenre  must  be  a  pubUe 
nuiaance  to  render  it  indictable. 

Eblc,  C.  J. — We  are  all  clearly  of  optoion  that !» 
order  to  be  liable  to  an  indictment  for  isdectntlj 
exposing  the  person,  it  is  not  neoessaiy  that  the  nun 
ahould  atand  and  expoee  bis  person  in  a  public  high- 
way. If  it  is  in  a  place  where  a  great  number  of  tbs 
Queen's  subjects  can  and  do  see  the  exposure,  that  is- 
sufficient. 

Tbe  rest  of  tbe  Court  concurring, 

____     Coarwfuaaf&sMd. 

Baturiay,  Km.  SI,  1863- 

Bbo.  ti.  0.  H.  Bbbb. 

Eaimilemmt—Cltth  er  ttrvmU—FrimtdJfi  leattf— 

ComsnUeanKm. 
Twofriendty  loaetiei  appointed  a  committee,  ofteUdt 
Ihe  deft,  vat  a  member,  to  conduct  oa  excursion  ,- 
the  commitlee  employed  the  deft,  emd  teferal  oUun 
to  tell  tieteti.    It  wot  hit  duty  to  pay  over  tlu 
money  to  reosteed,  vihieh  imu  to  belong  tolketto 
tocietiet,  to  a  person  appoiiUed  by  the  conmttee,  Imt 
he  received  »o  remuneration  for  kit  termeet : 
HeU,  that  he  was  a  joint  otoner  of  the  money,  aad  aot 
a  clerk  or  tenant  mthin  (Ike  24  ^  25  Viet,  c  96, 
«.  C8,  BaiU  to  be  indicted  for  embetetemnl. 
Case  reeerved  for  tbe  opinion  of  this  court,  by  tbs 
Depnty-Recorder  of  Reading,  at  tbe  borough  aessuss. 

George  Holgate  Bren  was  charged  that  be,  being 
employed  as  servant  to  D.  L.  (naming  tbe  other  mest- 
hers  of  the  committee),  did  whilst  be  was  so  employed 
receive  and  take  into  his  possesion  24«.  for  and  in  the 
nime  and  on  the  acconnt  of  the  said  D.  L.,  Sco^  his 
masters,  and  the  said  money  did  frandalaatly  sod 
felonioBsIy  embezzle. 

The  persons  above  named,  with  the  ssid  George 
Holgate  Bren,  were  a  committee  formed  from  the  mem- 
bers of  two  friendly  societies,  -  called  the  Excelsior  and- 
tbe  Royal  Berkshire  Lodges,  for  ths  purpose  of  oon- 
ducting  an  excursion  by  the  Sontb-Eastem  Railway. 

The  said  committee  nominated  certain  peraona  to  sell 
tickets,  entitling  the  bearers  to  share  in  the  excoisoDr 
and  issued  to  them  tbe  tickets  for  sale.  The  tickets 
and  the  money  produced  by  tbs  sale  of  them  beloogsd 
to  the  two  friendly  sodeties,  each  lodge  bung  entitled 
in  proportion  to  the  numben  of  its  members.  The 
duty  of  the  persons  appointed  to  sell  Uckets  wu  to- 
pay  over  tbe  money  received  from  the  sale  ot  them  to 
a  person  appointed  by  the  cummittee  to  receive  it  (or 
tbe  use  of  the  societies.  They  received  no  remunera- 
tion for  tbcir  services. 

The  said  George  Holgate  Bren  was  a  member  of  the 
Royal  Berkshire  Lodge,  and  one  of  the  pasona  nomi- 
nated by  the  committee  to  sell  tickets.  A  eertiuB 
number  of  tickets  were  issued  to  him  for  sale,  which 
he  sold,  and  instead  of  paying  over  the  money  to  tbe 
persona  appointed  by  tbe  committee  he  fraudulently 
appropriated  it. 

The  case  was  tried  before  me,  sctiog  as  deputy  to 
the  Recorder  for  tbe  borough  of  Reading,  on  Tuesday, 
the  27th  Oct. 

The  jury  found  that  tbe  said  George  Holgate  Brea 
was  employed  by  tbe  committee ;  that  while  so 
employed  be  received  the  money  mentioned  in  tbe 
indictment  in  tbe  name  and  on  tbe  accoont  of  tbe  com- 
mittee, and  fraudulently  converted  it  to  his  use. 

Whereupon  I  directed  a  verdict  of  guilty,  subject  to 
the  opinion  of  this  court,  whether  he  wu  employed 
"  for  tbe  purpose,  or  in  the  capacity  of  a  clerk  or 
servant,"  within  the  meaning  of  the  68th  sectiui  of 
24  &  25  Vict,  c  96,  and  whether,  being  a  member  of 
tbe  committee  and  of  one  of  tbe  aocietiaa,  and  tbns  a 
joint  owner  of  tbe  tickets,  and  the  money  produced 
by  the  sals  of  them,  he  could  be  lawfully  oonTicted." 
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Beo.  v.  WiLUAU  White  Watts. 


[C.  Cas.  R. 


Jadgment  hu  been  postponed,  and  the  prisoner  dis- 
charged on  tecogaisance  of  bail  to  appear  and  receive 
jadgment  T.  Bbos. 

Beading,  Oct  S9,  1863s 

Pattr  for  the  deft. — The  conviction  cannot  be  sus- 
tained. The  deft,  was  a  mere  trustee,  and  was  not 
employed  as  a  clerk,  or  in  the  capacity  of  a  cleric  Ha 
noeived  no  remoneration,  and  was  not  under  the 
control  of  any  one.  In  Seg.  r.  May,  1  L.  &  C.  13 ; 
4  Cos  C.  C.  421,  a  person  who  was  to  he  allowed 
commission  on  all  business  that  be  did  for  the  pro- 
secutors, and  who  was  to  account  to  them  for  any 
'money  he  might  receive  immediately  on  the  receipt  of 
it,  was  held  not  to  he  a  clerk  or  servant  within  the 
'7  &  8  Oeo.  4,  c.  29,  s.  47.  In  that  case,  Cockburn, 
C.  J.  said,  that  the  relation  of  clerk  or  servant  implied 
contKil.  Here  the  deft,  was  subject  to  none. 
[Mabtiii,  B. — The  prisoner  was  more  like  a  managing 
.partner  than  anythini;  else.] 

Barutgton  for  the  prosecution. — Althongb  the  deft. 
-was   a  member    of  the  committee,  and  jointly  in- 
terested   m    the    fund,  yet,   according    to    £eg.  v. 
Pnmd,  9  Cox  C.  C.  22,  and  Reg.  v.  Burga;  9  Cox 
C.  C.  302,   he  was  liable    to   be   convicted  for    the 
embeiilement.      [Mabtim,  B. — In  ProucTi  case  the 
prisoner  was  ■  paid  secretary,  and,  ai  such,  under  a 
contract  to  reeuve  sod  pay  over  the  money,  and  until 
hehad  pud  it  over  he  held  it  on  behalf  of  his  employers.] 
In  Burgets'*  case  the  prisoner  was  a  member  of  the 
society,  and  was  held  liable  to  be  convicted  of  larceny 
for  taking  money  belonging  to  the  society.     [Martin, 
'B. — A  abareholder  in  a  joint-stock  bank  has    no 
'  interest  in  the  money  in  the  bank,  only  in  the  net 
.  profits.] 

Erle,  C.  J. — We  are  all  of  opinion  that  the  con- 

'  viction  oanuot  be  sustained.     The  deft,  was  a  member 

'  of  the  oommittee,  and  so  a  joint  owner  of  the  money. 

And  we  think  that  he  was  not  chargeable  as  a  clerk 

-or  servant,  and  so  not  liable  upon  this  indictment. 

HABTlir,  B. — I  also  think  that  the  deft,  was  neither 
a  derk  or  servant,  nor  employed  in  the  capacity  of  a 
dark  or  semint. 
The  rest  of  the  Court  concurring,' 

Convic^on  quaihed. 


Bbos  v.  Wiluah  WmTB  Watis. 

J>ipoiiti(mt — ifo{U  of  taking— AdmMbilUg—n  f 
12  Fiet.e.42,  «.  17. 

A  deposition  of  a  vitMss  takm  m  thefolUneing  moaner 
upon  tAa  amtmittal  <ff  a  pritontr  for  trial,  mu 
held  irregular  and  inadmtu3)l«  m  emdeaee  €U  tie 
trioL 

^  note  of  ihe  tvidence  before  the  eommitting  magie- 
trate,  connsting  of  the  teitneueif  namei  and  the 
head*  of  what  each  eould  prove,  imm  taken  in  the 
open  court.  Then  the  pritoner  and  the  wilneuet 
were  ttAen  ieto  a  ream,  and  another  clerk  eramined 
the  wilneeiee  from  the  note  in  the  aitence  of  the 
.  magittrate,  md  there  wrole  down  the  aneaert,  and 
the  wUneetes  then  signed  the  paper,  and  the  prisoner 
was  not  ashed  if  he  would  then  cross-examine  the 
witnetees,  but  he  did  cross-examine  them  6y  his 
attomag  tn  eosrC  The  prisoner  and  witnesses  were 
then  again  taken  into  the  court  before  the  magis- 
trale  and  the  depositions  read  over  to  them ;  the 
magietrate  then  asked  the  prisoner  in  the  usual  way 
nia<  he  had  to  sag,  and  signed  the  depositions. 
Case  reserved  for  the  opinion  of  this  court  at  the 

Ijverpool  Borough  Sessiens: — 

The  prisoner  was    tried  before  me  at  a  Court  of 

Quarter  Sessions  of  the  peace  holden  in  and  for  the 

boroogh    of  Liverpool   on  the   25th   May  1863 ;   he 

was  indicted  for  larceny  from  his  master. 

It  was  proved  that  one  of  the  witnesses  examined 


before  the  committing  magistrate  was  unable  to  attend 
the  trial  as  a  witness  by  reason  of  illness. 

It  was  then  proposed  on  behalf  of  the  prosecution 
to  put  in  evidence  his  deposition  taken  before  the  com- 
mitting magistrate,  and  for  this  purpose  a  witness  was 
called  who  proved  that  the  deposition  was  taken  in 
accordance  with  the  invariable  and  long-eslabiished 
practice  of  the  magistrates'  court;  that  when  the 
prisoner  was  before  the  magistrate,  he  was  defended 
by  au  attorney,  who  had  a  full  opportunity  of  cross- 
examining  and  did  cross-examine  the  witnesses ;  thnt 
a  note  of  the  evidence  given  before  the  committing 
magistrate,  consisting  of  the  names  of  the  witnesses 
and  the  heads  of  what  each  could  prove,  was  taken  by 
a  clerk  to  the  magistrates ;  that  afterwards  the 
prisoner  and  the  witnesses  were  taken  into  a  room,  and 
that  there  another  clerk  who  had  not  I>een  present 
at  the  examination  before  the  magistrates,  examined 
the  witnesses  from  the  aforesaid  note  in  the  absence  of 
the  magistrate,  and  there  wrote  down  the  answers,  and 
that  the  witnesses  then  signed  the  paper  so  written  by 
the  said  last-mentioned  clerk ;  that  the  prisoner's 
attorney  was  not  there,  though  he  might  have  been  if 
he  liad  liked,  and  that  the  prisoner  was  not  asked  if  ha 
would  then  cross-examine  the  witnesses,  and  did  not 
cross-examine  them. 

That  afterwards  the  prisoner  and  the  witnesses 
were  again  taken  before  the  magistrate,  and  the 
evidence  so  taken  and  written  down  by  the  clerk  in  the 
room  in  the  absence  of  the  magistrate  was  read  over 
to  them ;  that  the  prisoner  was  not  then  asked  if  ha 
would  cross-examine  the  witnesses ;  that  his  attorney 
was  not  there,  though  he  might  have  been  if  he  bad 
liked;  that  the  magistrate  then  cautioned  the 
prisoner,  who  then  signed  his  own  statement,  and  the 
magistrate  then  signed  the  papers  so  written  as  last 
aforesaid  ;  that  ous  of  the  depositions  contained  in  the 
said  last-mentioned  p^per  was  the  deposition  tendered 
in  evidence  before  me. 

It  was  objected  on  behalf  of  the  prisoner  that 
such  deposition  was  not  taken  in  accordance  with 
1 1  &  12  Vict.  0.  42,  s.  17,  and  therefore  inadmissible ; 
and  the  following  anthoritiee  were  cited : 

Reg.  V.  Arnold,  8  C.  &  P.  622 ; 

Seg.  J.  Johnson,  2  C.  &  K.  394; 

Reg.  V.  Christopher,  1  Den.  C.  C.  536 ; 

Otndle  T.  Symour,  1  Q.  B.  889. 
I  admitted  the   deposiUoa  and  the    prisoner  was 
convicted ;  but  having  doubts  as  to  its  admiseibility, 

1  granted  this  case  for  the  opmion  of  your  Lordships, 
whether  the  said  deposition  so  taken  was  properly 
admitted. 

I  respited  judgment  and  the  prisoner  was  admitted 
to  bail.  Leofbic  Temple, 

Assistant  barrister  to  the  Recorder  of  Liverpool, 

27th  May  1863. 

Littler  for  the  ptisoner. — ^The  depositions  were  in- 
admissible. They  were  not  taken  in  accordance  with 
II  &  12  Vict,  c  42,  s.  17.  The  legislation  in  res- 
pect of   the  depositions  of  witnesses  is  narrated  in 

2  Russ.  on  Crimts,  889.  In  I  Taylor  on  Evideoce, 
referring  to  Reg.  v.  Potter,  7  C.  &  P.  650  ;  and 
Reg.  T.  Thomas,  lb.  817,  it  is  stated  that  it  was 
the  intention  of  the  Act  that  the  jostios  should 
be  present  when  the  deporidons  of  the  witnesses 
are  taken.  [Mabtix,  B. — The  qneation  is  whether 
this  deposition  was  taken  in  compliance  with  the 
Act.]  It  is  not  stated  in  the  case,  but  it  is  the 
practice  at  Liverpool  for  several  clerks  to  be  employed 
at  the  same  time  in  taking  the  depositions  of 
witnesses  in  different  cases  trbeo  the  magistrate  is 
not  present.  The  clerk  may  add  or  omit  questions. 
Virtually  he  exercises  the  power  intended  to  be 
exercised  by  the  magistrate.  [Martin,  B. — My 
brotlier  Willes  mentioned  to  me  that  the  same 
objection  as  that  taken  here  was  made  before  him  at 
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Xirerpool,  and  that  he  nnderatood  that  it  vns  tin 
nniTenal  practioe.  I  have  alvays  been  sorpriMd  at 
the  great  diSerence  in  the  length  of  the  cross-exami- 
nation of  iritoessee  when  hefore  justices  and 
"before  judges,  bat  I  can  noir  understand  how  it  is 
that  in  the  former  case  the  cross-examination  extends 
onlj  to  a  line  or  two.]  In  the  scbednle  to  11  &  12 
Yict.  c  42,  the  depositions  are  stated  to  be  "  taken 
and  sworn  before  me,"  i.  e.  before  the  ma^trate. 
That  evidence  which  was  taken  before  the  magis- 
izate  is  not  retnmed,  and  that  which  was  not 
taken  before  him  is  returned.  In  Chriitopher'i 
case  a  magistrates'  clerk  at  his  office  drew  np 
depositions  from  minotes  taken  before  a  magistrate 
and  qnestions  asked  \>j  him,  and  it  was  held 
that  a  witness  in  cross-examination  might  be  asked 
what  he  had  then  said  to  the  magistrates'  clerk  with- 
out putting  in  the  depositions  which  had  been  after- 
wards read  orer  in  the  presence  of  the  prisoner  and 
witnessed  before  the  magistrate.  The  reasoning  also 
in  Camdie  ▼.  Sej/mour,  1  Q.  B.  889,  applies. 

Jamtt,  Q.C.,  for  tie  prosecution,  said  that  he  ap- 
peared to  hear  the  judgment  of  the  court,  and  not  to 
argue  in  support  of  the  preruUng  practice.  The 
jroseontois  were  denrons  that  the  cenrt  should  lay 
down  a  rule  for  the  guidance  of  the  magistrates  of 
Liverpool  on  future  occasions.  His  own  mind  was 
opposed  to  the  practice,  and  he  would  not  argne  in 
support  of  what  he  did  not  approve.  If  the  court 
did  not  sanction  the  practice  the  corporation  would 
put  themselves  in  position  to  have  farther  assistance 
for  the  discharge  of  the  magisterial  duties.  The 
learned  assistant-barrister  was  of  opinion  that  the 
depositions  were  inadmissible,  but  reserved  the  case  in 
order  that  the  question  might  be  raised  and  settled.  No 
blame  attached  to  the  magistrates.  [Wiohtman, 
J. — ^The  officer  of  this  court  informs  as  that  the  practice 
in  London  and  the  metropolitan  poilce-coarts  is  to  take 
the  depositions  in  the  presence  of  the  magistrate. 
Maktin,  B. — I  do  not  think  it  would  be  considered 
.essential  for  the  magistrate  himself  to  write  down 
the  answers.] 

Eblk,  <XJ. — I  think  that  the  depositions  were  in- 
admissible, aot  having  been  properly  taken.  The 
statute  requires  the  depositions  to  be  taken  down  in 
writing  in  presence  of  the  magistrate  and  of  the 
prisoner,  and  that  the  prisoner  shall  be  at  liberty  to 
«nMs-examms  the  witnesses  in  the  presence  of  the 
ma^trates.  In  this  case  those  requirements  have 
not  been  complied  with.  It  is  not  our  province  to 
4ay  down  any  regulations  as  to  the  particoUr  way  in 
which  depositions  should  he  taken,  but  to  decide  the 
question  before  us,  and  all  that  we  now  say  is  that 
these  depositions  were  improperly  taken.  The  convic- 
tion tle'efsre  will  be  quashed. 

The  rest  of  the  Court  oonoorring. 

Conviction  quofhtd. 


COU&T  OF  FBOBATE. 

Seported  by  Dr.  SwABix,  ol  Doctors'-common. 

Julg  U,  Nov.  3  and  10,  1363. 
Thk  Odabdiaks  of  the  Poob  of  thb  Hamlet  of 
Uilb-Ehd  Old  Town  and  othbbs  t>.  Fimdlat 

AND  OTHBBS. 

in  the  Goods  of  Janb  Findlat  (Widow),  deceased. 

Jfext  of  Kn — Pauper  bmatie — Adminiitration  under 
ttet,  73  of  Probate  Ad  to  guardiane  of  the  poor. 

J.  F.  died  inteitate  and  a  laidoa,  leaving  M,  F.  her 
daughter  the  only  person  entitled  in  distribution. 
If.  F.  had  been/or  tome  years  in  the  county  lunatic 
aiylum,  maintained  at  the  charge  of  the  hamlet  of 
Mile-end  Otd  Toon.  No  committee  <f  person  or 
•4stai»  had  been  appointed. 


J.  F.  left  a  turn  of  money  principally  m  He  finds 
in  (M  name  of  her  late  husband,  under  loioM  uiU 
ike  vas  entitled  to  it    . 
After  the  proper  citations  the  court,  under  sect.  73  ef 
the  PnAate  Ad,  granted  administration  o/  tJw  goods 
of  J.  F.  to  the  derh  of  the  guardians  of  Iht  pnor 
for  the  use  and  ben^  of  the  lunatic,  Umilvi  liil  lit 
period  of  her  lunacy;  lie  sureties  to  Juttify. 
This  was  an  appUoation  for  a  grant  of  adminit- 
tration  to  E.  J.  Southwell,  derk  to  the  above-named 
guardians,  and  their  nominee  for  the  present  purpgM, 
of  the  personal  estate  of  the  above  deceased. 

Jane  Findlay  died  on  the  I9th  Aug.  1856,  intes- 
tate, a  widow,  leaving  Mary  Findlay,  spiniter,  ber 
natural  and  lawful  only  child,  and  tlie  only  penoB 
entitled  in  distribution.  The  deceased  left  about  iiOL, 
principally  funded  property,  standing  in  the  nam*  of 
her  late  husband  William  Findlay,  who  died  on  tba 
3rd  Aug.  1856,  and  under  whose  will  she  deiited  tlie 
money. 

Mary  Findlay,  aged  about  forty-eight,  had  since  the 
year  1 852  been  of  unsound  mind,  and  was  still  ooi- 
fined  in  Middlesex  County  Lunatic  Asylum  at  Cohny 
Hatch,  where  she  had  been  maintained  as  a  piaptr 
lunatic  at  the  charge  of  the  hamlet  of  Mile-end  Old 
Town. 

Mo  committee  of  the  person  and  estate  of  Miry 
Findlay  had  been  appointed.  The  above  named  giur- 
dians  had  incurred  charges  in  respect  of  the  sud  Maiy 
Fmdlay  to  the  amonnt  of  237/.  2i.  6d.  npto  the  6lh 
Sept.  1861,  the  only  security  far  which  wu  an  order 
of  two  jnstices  of  the  peace  for  the  county  of  Iliddk- 
sex,  under  the  16  &  17  Vict.  o.  97,  s.  104,  directiiig 
the  said  guardians,  or  Mr.  E.  J.  Southwell,  their  de^ 
or  the  relieving  oCScen  of  the  hamlet,  to  set»  so  nrnck 
of  any  moneys,  &&,  of  the  said  Mary  Findlay,  as  Dsy 
he  necessary  to  pay  the  charges  of  the  said  guudisu, 
and  duly  to  account  to  the  said  jnstices  for  the  lamt. 
Certain  uncles  and  aunts  were  the  only  next  of  kin  of 
the  said  Mary  Findlay.  They  had  been  cited  to  tab 
letters  of  administratioD  of  the  personal  estate  of  Jsee 
findlay  for  the  use  and  benefit  of  the  lunatic  and 
during  ber  lunaq;,  or  show  cause  why  the  same  should 
not  he  granted  to  £.  J.  Southwell,  as  clerk  of  the  laid 
guardians.  None  of  the  next  of  kin  had  appeared  le 
this  citation. 

A  citation  had  been  served  on  Mary  Findlay,  the 
lunatic,  in  the  presence  of  Mr.  Marah^  snrgeoo  of 
the  Colney  Hatch  Lunatic  Asylum,  having  charge  of  the 
said  Innatic,  and  on  Mr.  W.  Robinson,  the  only  neit  of 
kin  of  the  said  lunatic  residing  In  England.  InqoiriM 
had  been  made  as  to  any  creditors  of  William  or  Jwe 
Findlay,  but  it  did  not  appear  that  they  left  any  debU 
owing  at  the  time  of  their  respective  deaths. 

Dr.  Deane,  Q.C.  (il  Prilchard  with  him)  moied 
the  court  accordingly,  stating  that  ha  knew  of  no  exict 
precedent 

Sir  C,  Cbkssweu. — If,  as  your  statement  is,  Miiy 
Findlay  is  a  pauper  lunatic,  the  parish  is  boond  i» 
mainbun  her.  If  the  guardians  apply  as  creditun,  tt 
whom  do  they  stand  in  that  position  ?  I  most  late 
time  to  consider  the  application.  Cur.  ads.  miU 

The  motion  was  renewed  before  Sir  Jas.  P.  Wilde, 
on  the  3rd  Nov. 

Sir.  J.  P.  Wilde.— I  think  it  is  reasonable  tbst  tlie 
money  which  belongs  to  the  pauper  should  be  applitd 
in  payment  of  her  subsistence ;  and  if  it  can  be  does 
in  no  other  than  the  mods  now  asked,  I  should  wi<b,  if 
I  can  with  propriety,  to  grant  this  motion,  bnt  ««  »• 
principle  or  conclusive  authority  has  been  cited,  I  most 
take  time  to  consider.  Cur.  adv.  vult. 

Nov.  10.— Sir  J.  P.  Wildb.— This  is  an  sppfo- 
tion  for  letters  of  administration  to  bo  granted  of  the 
goods  of  Jane  Findlay,  who  died  a  widow  and  intertaie 
on  the  19th  Aug.  1856,  to  Mr.  Southwell,  as  dwk  t» 
the  guardians  of  the  poor  of  the   hamlet  of  Uile-esd 
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[C.  B. 


6U  Town  ud  otb«r«.     It  appears  that  Mar;  Findlajr, 

ipijuter,  «u  lier  only   cliilil,   and   the  onljr   pcraon 

totitled  to  her  personiil  estate.     In  1852  Mar;  Findlav 

ms  admitted   into   the  Cuant;  Lunatic  Asylam  at 

Cdaej  Hatch  as  a  pauper,  and  from  thence  to  the 

pteseDt  time  has  been  con6ned  and  maintained  there  at 

tlie  txpeniie  of  the  before- mentioned  hamlet.    No  eom- 

mittM  of  her    person    anri    estate    lias    ever    been 

appoinled.    The  expenses  iiicnrred  on  ber  behalf  b;  tbe 

lumlel  amoiiiited  to  237/.  2j.  6d.     On  tbe  6th  Sept. 

1861  the  guardians  of  the  poor  for  the  bamlet  obtained 

•a  oriier  from   two  magistrates  to   seise  and  sell  so 

IU07  of  tbe  goods  of  Mary  Fiodlay  as  might  be 

mtUMtj  to  pay  the  above  sum  of  237/.  2«.  6d, 

Tbe  order  recites  that  it  bos  been  proved  00  oatb  that 

the  Slid  Mttj  Findlajr  was  entitled  to  a  sam  of  money 

in  the  Bank  of  England,  and  auother  sam  of  money  in 

the  Poplsr  Savings  Bank.     It  is  also  sworn  on  affidavit 

before  the  ooort  that  Jane  FindUy,  tbe  mother,  lefl 

fenonil  esUte  of  tbe  valae  of  450L    It  is  also  sworn 

ij  the  narae  and  tbe  medical  attendant  at  tbe  asylum, 

thst  there  is  no  hope  of  the  recovery  of  Mary  Findlay 

la  Niadness  of  mind.      Search  bss  been  made  for 

oediton  of  Jane  Findlay,  but  none  found.     The  next 

•(  kin  of  Mary  Findlay  have  been  cited,  but  have  not 

^Bieired.     It  is   under  these  very  unusual  circum- 

•tuces  that  tbe  court  is  ssked  for  a  very  nunsual 

grant.  Those  who  apply  for  tbe  grant  are  substantially 

enditon  of  tbe  next  of  kin  of  the  deceased.     That 

ehsncter  would  not  (so   far  as  I  have  been  able  to 

^•Moyer)    of   itself    entitle    them,    according  to  tbe 

ftctice  of  tbis  court,  to  the  grant  they  seek.    There 

im  no  doubt  been  exceptional  cases,  though  none 

thtt  gorem  this ;    but  tbe  general  rule  would  require 

•imtbiag  of  a  representative  character  in  the  person 

who  seeks  a  grant  ou  bel;alf  of  tbe  next  of  kin.     Tbis 

character  is  here  wanting,  and  if  tbe  court  pronounces 

f«r  this  grant  it  must  do  so  under  the  powers  conferred 

by  sect.   73  of  the  Probate  Act.      These  powers  are 

*oniied  with  some  reluctance ;    but  the  true  function 

of  the  court  is   to   facilitate  tbe  collection  and  dis- 

Inkstioa  of  the  estates  of  deceased  persons,  and  not  by 

any  technical  rules  to  impede  that  distribution.     If  tbe 

admuiistration  now  asked  is  refused,  to  whom  can  tbe 

exate  be  confided  ?    Tlie  next  of  kin  of  tbe  lunatic 

'•Aue  to  interfere,    and   there  is  no  one  who  repre- 

ODtiber.    She   is  lunatic,  and  therefore  cannot  act 

bnaelf ;    tbe  grant  must  therefore  go  as  prayed.     It 

™1  be  made  under  tbe  powers  conferred  by  sect.  73  j 

it  will  be  for  tbe  use  and  benefit  of  tbe  lunatic,  and 

jioited  to  tbe  period  of  her  lunacy ;  furthermore,  an 

uvwtoiy  and  justiSed  security  will  be  required. 

PiDctocs,  Pritchard  and  Son. 


0OXJB.T  OF  COMHON  BENCH. 

Sejwrted  by  W.  SUro  and  Lumuet  Sxiru,  £sqn., 
Banlsters-at-Law. 

Fridtti/,  Nov.  13,  1863. 

BntOLAHD  V.  LOWKDKS. 

Mitration —  Waiper  qf  objection  that  award  vat 
not  madt  in  (tine. 

^  cntt  having  hem  referrtd,  it  apptartd  be/ort  the 
'(mmenctmaU  of  Ihe  arbitration  that  the  time 
i^iled  for  the  ntaking  of  the  award  had  expired, 
e»d  had  not  been  enlarged  under  sect.  124  of  tlie 
PMic  BeaUh  Act  1848,  and  the  dtfl.,  upon  this 
Snmd,  objected  in  uniting,  and  verbaUy  at  the 
termi»ation  of  the  reference,  to  the  arbitrator  pro- 
ttiSHg  to  hear  the  case.  The  deft.,  however,  took 
frt  M  the  proceedings,  crou- examined  pU.'t  wit- 
neuei,  ealied  hi*  own  witnetta,  and  adchreited  the 
arietrator: 

•fieU,  in  an  action  to  eifforee  the  award,  which  was  in 
tlOo.  Cab.— Vol.  II.] 


favour  of  the  pit.,  that  the  deft.,  bi/  acting  at  he  did, 
had  precluded  hinuelf  from  eat/ing  lk<it  the  arbi- 
trator had  no  jmitdiction  to  proceed  with  the 
reference. 

This  action  was  brougbt  against  tbe  deft,  who  is 
tbe  clerk  of  the  Burslem  Lo^  Board  of  Health,  to 
ob'jtin  the  sum  of  135A  1 6s.  as  compensation  for 
damages,  and  1S4{.  fur  costs  under  an  award  dated  tbe 
30th  Deo.  1861,  a  copy  of  which  is  hereafter  given, 
and  also  a  writ  of  matidamui,  commanding  the  Burslem 
Local  Board  of  Health  to  levy  a  rate  in  punnaace  of 
the  Public  Health  Act  1848,  for  tbe  payment  to  the 
pit.  of  tbe  said  sums  of  money. 

The  cause  came  on  for  trial  before  Byles,  J.,  at  the 
Stafford  Midsummer  Assizes  18C2,  when  a  verdict 
was  taken  by  the  pit.  by  consent  for  tbe  sums  named 
in  the  declaration,  subject  to  a  special  case  to  b« 
stated,  and  tbe  followiag  case  was  accordingly  stated 
for  the  opinion  of  tbu  court : — 
CASK. 

In  tbe  year  1850  the  Public  Health  Act,  11  &  13 
Vict.  c.  63,  was  applied  to  tbe  town  of  Burslem,  iu 
Stafibrdsbire,  and  by  virtue  of  tbe  powers  therein  con- 
tained tbe  local  board  of  health  for  that  town  began  to 
lay  down  a  system  of  sewers  within  the  precincts  of  tbe 
town  for  tbe  drainage  thereof. 

Hans  Ringland  tbe  younger,  tbe  pit.  in  tbis  action,  is 
the  owner  of  four  houses  in  Waterloo  road,  Burslem, 
and  tbe  deft  is  clerk  to  tbe  Burslem  Local  Board  of 
Health. 

In  tbe  year  1856  the  said  honsea'of  the  pU.were  alleged 
to  have  been  materially  damaged  by  tbe  operations  ne- 
cessary to  construct  the  said  sewers,  and  in  1858  up- 
plioatiun  was  made  by  tbe  plt.'s  attorney  to  the  local 
board  of  health  for  tbe  town  of  Burslem,  through  theur 
attorney,  for  compensation,  and  a  request  also  made 
that  they  would  appoint  an  arbitrator,  under  the  123rd 
section  of  the  Public  Heulth  Act,  to  whom  tbe  matter 
in  dispute  might  be  referred. 

A  rule  was  subsequently  obtained  for  a  mandamut, 
commanding  tbe  board  to  make  compensation,  and  this 
rule  was  made  absolute,  but  eventually  tbe  pit.,  on  tha 
17tb  Sec.  1860,  appointed  Henry  Ward,  of  Hanley,  in 
the  county  of  Stafford,  to  act  as  arbitrator  nnder  the 
said  statute  on  his  behalf,  and  gave  tbe  said  board  no- 
tice of  tbe  appointment,  and  required  Ihem  to  appoint 
another  arbitrator  ou  their  behalf  within  the  time  re- 
quired by  the  said  statute,  otherwise  the  said  Henry 
Ward  would' proceed  ex  parte;  and  thereupon,  on  tbe 
2nd  Jan.  1861,  they  appointed  Richard  Stone,  of  Derby, 
to  act  as  arbitrator  on  their  behalf. 

Tbe  arbitrators  having  refused  to  appoint  an  umpire, 
an  application  was  made  by  the  pit.,  under  tbe  I25th 
section  of  tbe  said  Public  Health  Act,  on  the  UthApril 
1 861,  at  the  Easter  sessions,  to  tbe  Court  of  Quarter  Ses- 
sions for  tbe  county  of  Stafford,  to  appoint  an  umpire 
nnder  the  said  section  of  the  said  Act,wbicb  was  resisted 
by  the  board  00  several  grounds,  and  was  refused  upon 
theground  that  the  pltbad  not  complied  with  the  rules 
of  tbe  Cj)urt  of  Quarter  Sessions  by  giving  seven  days' 
notice  to  tbe  said  board  of  their  intention,  as  required 
by  tbe  practice  of  that  court. 

The  required  notice  having  been  subsequently  pven, 
a  second  spplieation  was  made  at  the  Midsummer  ses- 
sions, on  the  3rd  July  in  ihe  same  year,  to  the  said 
Court  of  Quarter  Sessions,  when  tbe  court  decided  thiit 
they  would  appoint  an  umpire,  and  a  Mr.  Johnson  was 
accordingly  appointed.  Mr.  Jubnson  was  not  present 
when  tbe  appointment  was  made,  and  neither  side  was 
instructed  as  to  whether  he  would  consent  to  act. 
It  is  the  dnty  and  practice  of  the  clerk  of 
the  peace  to  make  an  entry  of  the  acta  and 
proceedings  of  the  court,  from  which  tbe  orders 
of  the  coort  are  subsequently  formally  drawn  up, 
and  there  is  no  other  entry  made  by  tbe  chairman  or 
otherwise  of  motiouB  or  orders  of  tbe  kind  referred 
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to.  No  order  would,  in  tho  ooorM  of  practice,  be  for- 
11UU7  drtwB  np  unless  the  assent  of  the  umpire  to  act 
lud  been  prerioaalj  obtained,  bat  the  representation 
of  counsel  at  the  sessions  would  be  treated  as  sufficient 
for  that  purpose. 

No  assent  had  been  given  bj  Mr.  Johnson  oranyoneon 
Us  behalf,  and  the  clerk  of  the  peace  therefore  alntained 
from  making  an/  entry  of  or  relating  to  anj  nomina- 
tion or  any  appointment  of  an  umpire,  but  if  the 
assent  of  Mr.  Johnson  had  been  obtained  or  signified 
before  the  end  of  the  sessions,  and  there  was  time  to 
oommnuicate  with  him,  the  clerk  of  the  peace  would 
liave  then  informed  the  court  of  that  assent,  and  made 
the  entry  of  the  appointment,  and  the  order  would 
bare  been  afterwards  drawn  np  and  an  office  copy  sent 
to  Mr.  Johnson  without  the  further  interrention  of 
the  parties.  No  assent  haWng  howeTer  been  obtained 
or  signified,  no  minute  or  recoil  whateTer  was  made  of 
any  appointment  or  order,  and  none  was  drawn  up. 
The  clerk  of  the  peace,  on  being  sabseqnenlly  applied 
to  as  to  what  had  been  done  in  the  matter,  stated 
that  no  order  had  been  made,  his  view  being  that  no 
order  ooold  be  made,  the  consent  of  the  umpire  not 
baving  been  obtained. 

At  the  following  quarter  sessions,  on  the  I4th  Oct 
1861,  an  application  was  made  to  the  same  Court  of 
Quarter  Sessions  for  the  appointment  of  an  umpire. 
The  application  was  resisted  by  the  counsel  on  behalf 
of  the  board  on  the  ground  that  a  valid  appointment 
of  umpire  was  made  at  the  Midsummer  sessions,  not- 
withstanding that  no  entry  was  made  of  it  in  the 
conrt,  and  that  as  the  umpire  had  failed  to  make  his 
•ward  within  the  period  of  three  months  from  the  date 
of  his  appointment,  the  matter  referred  to  him  should 
be  again  referred  to  arbitration,  as  if  no  former  order 
of  reference  had  been  made  pursuant  to  the  provisions 
of  the  said  statute,  and  consequently  that  the  pro- 
ceedings .should  begin  <fe  novo,  and  new  arbitrators 
be  appointed  who  might  agree  upon  an  umpire,  and 
that  the  court  having  once  at  the  former  sessions 
exercised  its  authority  under  the  statute  to  appoint  an 
umpire,  it  had  no  jurisdiction  or  anthority  to  again 
appoint  an  umpire  in  the  same  matter  at  a  subsequent 
sessions  without  the  requirements  of  the  statute  having 
been  duly  complied  with.  Notwithstanding  these 
objections  the  court,  after  bearing  the  counsel  for  the 
pit.,  who  dissented  from  the  view  of  the  facts  taken  on 
the  other  side,  appointed  a  Thomas  Johnson  to  be 
umpire,  whose  assent  had  been  then  obtained,  the 
chairman  at  the  same  time  saying  that  the  order  was 
made  out  on  the  condition  of  the  applicant,  namely, 
the  pit,  tsking  on  himself  tho  responsibility  of  its 
validity.  The  appointment  was  entered,  and  formally 
made  out  by  the  clerk  of  the  peace,  and  the  first 
meeting  was  flied  for  the  29th  Nov.  At  that  meeting 
the  local  board  objected  in  writing  to  Mr.  Johnson's 
acting  as  umpire  on  various  grotinds,  the  main  one 
being  that  the  time  for  making  the  award  had  not 
■been  enlai^ged,  pursuant  to  tho  provisions  of  the  124th 
■ection  of  the  Public  Health  Act  1848.  The-arbitra- 
tion  however  proceeded,  and  tho  real  question  for  the 
•pinion  of  the  court  was,  whether  the  attendance  of 
the  defts.  at  the  reference  examining  their  opponent's 
-witnesses,  addressing  the  arbitrator  and  calling  wit- 
nesses in  support  of  their  case,  waived  a  protest 
•gainst  the  proceedings. 

Magf,  Serjt  (.Beaskt/  withjiim),  for  the  pit,  cited 

JBradthttw'tcatt,  12  Q.  B.  562; 

Tj/ermon  t.  amiih,  6  E.  &  Bl.  719  j 

I'almer  r.  MttropolUtm  Railioay  Company,  31 
L.  J.  289,  Q.  B. ;   5  L.  T.  Bep.  N.  S.  542  ; 

IfolibKorth  T.    WUion,  39  L.  J.  289,   Q.  B.; 
8  L.T.  Bep.  N.S.  434; 

Public  Health  Act  1848,  sects.  124,125; 
ZMh,  Q.  C.  (J/'i/aAo»  with  him),  lor  the  defls., 


HoU  V.  Meadoiabank,  4  M.  &  S.  468 ; 

LscM  T.  Tamanl,  4  Bing.  N.  a  168 ; 

i)a»«  T.  Priet,  6  L.  T.  Bep.  N.  S.  718  5 

Baigh  v.  Bttigh,  31  L.  J.  420,  Cb.  ;   S  L.  T< 
Bep.  N.  S.  507 ; 

Burhnd  ▼.  Tht  'Local  Board  of  KxngtUm-^m- 
Bull,  32  L. J.  17,  Q.B. ;  7  L.T.  Bep.  N.  S.  316^ 
Btles,  J. — I  am  of  opinion  that  io  this  caM  oar 
judgment  must  Im  for  the  pit    The  first  objeetioa  t* 
which  our  attention  has  been  called,  and  whicb  has 
been  strongly  urged  by  Mr.   Lush,  is,  that  tbar*  was 
an  order  made  at  the  Midsummer  aessiana.    Now,  if 
the  said  "  order  "  is  to  be  understood  in  the  aanat  tt 
a  formal  order,  or  even  of  a  written  memoiandmB  m 
the  book  of  the  derk  of  the  peace,  there  was  no  lodi 
thing.    If  it  is  to  be  understood  in  the  sens*  of  a 
substantial  appointment,   there  was    no  anoh  thing 
because  the  party  had  not  accepted  the  appointneat 
down  to   the   next   sessions,  to  wit,  the  MichaeImM- 
sessions,   and   supposing  an    order    oould    hav*  bscB' 
drawn  up,  embodying  the  facta,  what  would  it  have 
suted?    That  A.  B.  was  appointed  mbjee*  to  bis  ae. 
oeptance  of  the  appointment,  and  that  be  bad   aet 
accepted,  and  that  being  so,  it  seems  to  me  then  was 
no  appointment  whatever  at  the  Midsummer  srafiwi 
The  Act  of  Parliament  givea  the  power  to  either  party 
complaining  of  delay  to  go  to  the  sasaiaiis  and  apply 
for  an  umpire  to  be  appointed,  and  it  seems  to  lae  he 
is  at  liberty  to  ^  to  any  sessions  within  a  reasonable 
time.    Well,  they  go  to  the  next  aesuona,  aad  thca 
the   umpire    is    appointed   and    the   umpire    agrees 
to    act      The    hearing    took    pUce    on    the    29lk 
Nov.,  which   appears  to  be  more  than  tweoty-oae 
days  from  the  data   of   his  appoiotaient.     I   agtee- 
with  my  brother  Hayes  that  the  enlargemeot  mMk  be 
made  within  twenty-one  days,  and  it  is  plain  bcf*  tbat 
the  enliirgement  was  not  msde  within  the  tweaty-ea* 
days,  and  that  being  so,  there  was  an  objection  ta  the 
jurisdiction  of  the  umpire ;  but  what  sort  of  an  objeo. 
tion?  Not  an  objection  that  he  was  not  the  pnpsr 
person  to  decide  the  qnestion,  if  he  had  perforuMd  this- 
formal  act ;  not  an  objection  that  he  had  not  joiisdio- 
tion  over  the  subject-matter.     The  objection  waa,yoa 
have  not  gone  through  the  form  (not  in  wiitiog,  that 
is  not  necessary)  of  saying  to  yonteelf  abme  ia  year 
chamber,  "I  eularge  the  time;"  that  is  all  be  need  do. 
Now,  then,  supposing  that  to  be  a  fatal  objeotion,  what 
has  he  done,  and  what  have  the  partiea  done  7  Tbey  ge 
before  him  and  ask  if  he  has  performed  the  CMeemy, 
aud  be  says  be  has  not ;  and  then  they  say  to  him  ia 
effect  this:  "  Now  then,  we  will  appear  before  yos ;  if 
yoar  award  is  for  us,  we  will  avail  ourselves  of  it;,  if  it 
is  against  us,  we  will  not  be  bound  by  it"  They  appear : 
they  cross-examine  the  witnesses,  they  address  the  aiii- 
trator  and  tliey  eall  witnesses ;  and  then  they  say,  "The 
award  is  void,  because,  although  we  appeared,  yit  we 
appeared  under  protest"  Now  they  have  certainly  die) 
several  cases  which  show  that  where  a  tribunal  has  sot 
jurisdiction,  and  a  party  appears  under  protest,  that, 
appearance  is  not  to  bind  the  party  protesting.  Tbelasd- 
ing  case  upon  this  subject,  which  has  been  cited  enr 
since  I  can  remember,  is  the  ease  of  Bolt  v.  Mmim' 
bank;  but  what  waa  the  objection  there?     That  *a» 
a  case  where  a  proper  special  jury  had  been  stmek,  sad 
the  words  of  the  Act  of  Parliament  are  these :    *  A 
jury  so  struck  shall  be  the  jury  to  try  the  eansa.*  The 
party  there  appeared,  and  aaid,    "  I  am  cenm  ae» 
judice.    The  gentlemen  have  no  mote  right  to  try  aiy 
case   than  any  twelve  gentlemen  in  the  street"    Bat 
they  said,  "  If  you  do  not  appear,  the  verdict  duD  ha 
entered  against  you."     There,  Lord  EUenboroogh  s^rv 
lie  was  tied  to  the  stake,  and  dragged  on  to  trial  Ttea 
bow  did  he  appear?     He  appeared  under  pcotest,  twC 
the  distinction  betfreen  that  case  and  the  pnMSt  ^ 
that  in  that  they  were  before  the  wrong  tribaasl,  ia 
this  they  were  before  tbe  right  tribtual ;  ia  tM  <■•• 
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tlure  iru  i  BabsUntial  objection,  iu  this  there  ira»  a 
tiuinj  one.     la    Lgcett  t.   Temumt  there  was  a 
Tariuice  betveen  the  writ  of  trial  and  the  issue.    The 
parties  there  had  sent   down  the  wrong  issue  to  be 
tried.    There  the  defect  was  not  as  to  the  jurisdiction  of 
tbe  jadge  to  trjr  the  caose,  bat  in  the  issue  to  be 
tried.    That,  again,  was  a  fatal  objection,  and  tbe 
jxrt^  who  appeared  under  protest  was  allowed  to  dis- 
pnte  the  regularity  of  the  proceedings.    In  the  case 
<f  Dauiu  y.  Prxtx,  my  brother  Croinpton  does  cer- 
.  tsioly  MT,  "  We  are  also  disposed  to  think  that,  as  the 
aibitiator  persisted  in  going  into  the  consideration  of 
dsmages  after  objection  taken  by  the  deft.,  be  did  not 
nire  bis  objection  by  attending  subsequent  meetings 
mder  protest,  no  ease  haTing  been  bionght  to  our 
notice  in  which  it  has  been  held,  that  a  substantial 
objectioa  has  been  held  <o  be  waived  by  sabsequent 
attendanoe    before    the   arbitrator    under    protest" 
There,  by  a   very    learned    judge,  every  word   that 
fill)  from   whum  is   worthy  of  respectful  atteutioa, 
it  is  said,  "  We  are  diroosed    to  think;"  but  what 
wss  tbe  objectioa  there  ?    That  the  arbitrator  had 
Iskeo  into  eonsideraUon  tbe  qoestion  of  damsgea,  and 
luid  annmed  a  power  with  reference  to  part  of  the  case 
orer  which  he   bad  no  jurisdiction  ;  that  again  was  a 
labstantial  objection.     With  respect  to  the  case.  Be 
Bagk,  which  was  a  decision  of  the  L.  JJ.,  tbe  arbi- 
'  tntor  had  excluded  from  the  room  the  son  of  one  of 
dw  psrtie*  and  the  shorthand  writer ;  the  party  had 
MTOthelesa  proceeded  with  the  reference,  and,  so  far 
as  I  can  collect,  even  without  protest.     Bat  in  that 
caie  the  arbitrator  had  misconducted  himself,  and  there 
b  no  reason  to  quarrel  with  that  decision  of  the  L.  JJ. 
With  these  observations  upon  the  cases  cited  I  am  of 
opinion,  that  an  objection  such  as  this  wliich  really 
comes  to  nothing  more  than  the  mere  noa-nlterance  of 
certain  words  to  himself  in  his  chamber,  is  waived  by 
the  eondoct  of  the  parties ;  and  we  should  be  going 
agsiost  the  weight  of  authority  and  against  common 
sense  if  we  were  to  send  the  parties  back  on  that  ground 
for  the  sake  of  the  defts.,  who  in  every  possible  manner 
have  thrown  a  difficulty  in  the  way  of  assessing  the  sum 
to  be  paid  to  the  pit.     That  observation  is  not  made 
with  reference  to  any  prejudice  which  ought  not  to, 
and  shall  not,  affect  our  decision  upon  'any  question  of 
Is'i  it  is  made  with  reference  to  tbe  next  matter  which 
we  have  to  consider,  namely,  the  question  as  to  a  right 
to  a  mandamvM.      I  say  that  the  right  to  a  mandamtu 
■^  to  a  certain  extent,  within  oar   discretion.     The 
difficulty  that    occurred  to   me   was    this,   that   the 
nterval  between  1856  and   1858  was  not  very  satis- 
factorily   accounted    for.      I    think    that   the  word 
"incarrad "    miut  be  read    with  reference    to    the 
iilliniate  aacertalnment  of  tbe  amount,  for  it  is  impossi- 
ble to  make  %  rate  which  I  presome  would  include 
thtcoita  of  the  proceedings  lutil  yoa  kaow  what  the 
^*dsioa  is   or  is  likely  to   be ;  therefore  there  is  ao 
<bj«e(ion    so     far    as  regards    the    time    that    has 
dtfiti  since  the  year  1858.     But  between  1856  and 
U58  the  time  is  not  satisfactorily  acconnted  for.    Yet 
*hen  we  see  what  has  been  the  conduct  of  the  defU. 
*>  to  that  part  of  the  case  which  we  do  understand, 
I  oanot  help  thinking  that,  if  there  had  been  anything 
to  be    said   which   woald  have    assisted  them   with 
fpeet  to  that  interval,  it  would  have  been  said;  and 
•>  we  dedde  for  the  pit.  we  are  boand  to  do  him  full 
justice,  and  give  him  tbe  only  remedy  be  ha*  iu  bis 
»i%bt  to  a  mimdaaua. 

KsATuro,  J. — I  am  of  tbe  nme  opinion.  The 
distinction  which  my  brother  Byles  has  taken  with 
'^'erence  to  all  the  cases  cited  seems  to  me  to  be  a 
ylid  one  upon  the  only  question  on  which  some  doubt 
Bight  have  been  entertained  as  put  forward  in  the 
igiment  by  Mr.  Lush,  namely,  as  to  how  far  the 
sttendanct  of  the  parties  before  the  umpire  did  or  did 
not  wiivs  the  objection,  which  I  also  agree  did  exist  at 


that  time,  that  the  arbitrator  had  not  enlarged 
the  time  within  the  twenty-one  days.  Now  that  dis- 
tinctioa  runs  through  all  the  cases,  and  will  be 
found  to  reconcile  all  the  cases  where  it  hns  been  held 
that  such  an  attendance  or  appearance  of  the  party 
did  not  waive  the  objection ;  the  objection  was  one  to 
the  tribunal  before  which  the  party  appeared,  the 
objection  being,  "  I  am  before  the  wrong  tribnnat," 
and  that  cannot  be  waived.  Kone  of  tbe  cases  which 
were  cited  with  reference  to  arbitrators  struck  me  with 
much  force,  except  the  case  of  Davia  v.  Price ; 
and  there  my  brother  Crompton  says  that  be  is 
disposed  to  think  that  tbe  appearance  of  tbe  party 
there  did  not  wiuve  the  objection,  the  objection  being 
that  the  arbitrator  was  assuming  to  himself  jurisdic- 
tion over  a  snbject-matter  which  the  parties  never 
agreed  to  invest  him  with ;  and  he  also  says  that  no 
case  had  been  cited  in  which  the  appearance  of  the 
party  under  protest  had  been  held  to  waive  a  sub- 
stantial objection,  and  be  was  disposed  to  think  it  had 
not  been  waived  in  that  cue.  But  the  judgment  of 
the  court  did  not  proceed  even  npon  that,  bnt  spoa 
this,  viz.,  that  the  declaration  was  npon  theexpress  sub- 
mission of  the  parties,  and  not  upon  an  implied  sub- 
mission arising  from  the  acts  of  either  of  the  parties 
daring  the  coarse  of  the  reference.  What  was  sought 
to  be  done  there  was  in  truth  to  alter  the  terms  of 
the  submission  by  tbe  conduct  of  the  parties  daring 
the  referen;:e,  and  that  was  what  the  cotu't  held  coold 
not  in  that  case  be  done.  Bat  I  must  say  that  I 
should  have  been  surprised  if  any  .'case  could  bavs 
beea  adduced  to  sustain  tbe  defts.  in  this  objection, 
because  it  appears  to  me  to  be  a  contradiction  in  terms 
to  say  that,  having  protested  that  there  was  no  juris- 
diction in  the  arbitrator,  the  party  is  not  merely  to 
attend  to  watch,  but  is  to  call  witnesses,  and  to  sub- 
mit his  case  to  the  judgment  of  the  party,  and  that 
then,  if  tbe  award  be  against  him,  he  may  set  it  aside, 
but  if  in  his  favour,  be  shall  be  permitted  to  maintain  it. 
Entirely  agteeing  with  the  views  expressed  by  my 
brother  Byles,  I  think  the  objectioa  on  the  part  of  the 
defts.  cannot  be  sastained,  and  that  the  pit.  is  entitled 
to  our  judgment  If  he  is  entitled  to  onr  judgment, 
then  the  question  comes,  should  the  maadcaiau  go  ? 
Mow  I  think,  notwithstondmg  the  ingenious  argnmeot 
of  Mr.  Lush,  that  the  board  may  be  so  well  provided 
with  funds  that  it  does  not  necessarily  follow  that  iliey 
are  obliged  to  make  a  rate ;  that  practically  the  only 
remedy  this  party  has  is  to  a  mandumui  to  make  & 
rate.  If  they  pay  him  oat  of  funds  without  making  % 
rate,  and  we  shonld  ever  bear  of  it  again,  in  that 
event  we  probably  should  be  disposed  to  endeavour  to 
discover  a  possible  construction  in  favour  of  that 
being  a  discliarge  in  obedience  to  the  maniamui  on 
tbe  part  of  the  Board  of  Health.  With  reference 
to  the  operation  of  the  89th  section  of  the  Board  of 
Health  Act  as  a  law,  which  was  also  referred  to  by 
Mr.  Lush  with  regard  to  the  question  as  to  tbe  six 
months'  limit  of  time,  it  seems  to  me  that  the  time  wo 
are  to  look  to  is  tbe  period  which  has  elapsed  between 
tbe  six  months,  and  therefore  the  objection  founded  on 
the  terms  of  the  89  th  section  must  fail.  For  these 
reasons,  and  for  those  stated  by  my  brother  Byles,  oar 
judgment  most  be  for  the  pit,  both  upon  the  questions 
referred  and  the  mandanuu. 

SSatKttJkXlOV  APPBALS. 

Timday,  Nov.  17,  1863. 
RoBtHSOx  (app.)  *.  DintELET  AND  ANOTHEB,  Over- 
seers of  tbe  Parish  of  St  Sepulchre  (resps.) 
Ekelioa  law — Countjfjranchue — ifemier  of  building 

tociety. 
Th»  claimant,  a  member  of  a  building  soeielf,  pttr- 
chaied  landof  the  annual  valueofSL  andmortgaged 
it  to  the  locietgftr  73L,  tke  amount  ofthepurchaie- 
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money  which  they  had  advanctd,  md  which  he 
was  to  repay  by  monthly  inetahnenti,  amounting  to 
4L  per  annum.  If  then  were  not  duly  paid,  the 
tocieiy  had  power  to  enter  into poeteuion.  7lLhad 
been  repaid  to  the  toeiety  prior  to  the  SI  tt  Jan, pre- 
ceding the  time  when  the  ckum  wat  made,  and  the 
remaining  2L  had  been  paid  prior  to  the  reciiion  of 
the  litle: 

Beld,  that  the  claimant  had  a  freehold  interett  in  the 
land  of  the  value  ofiOi.per  annum,  and  tsat  there- 
fore entitled  to  vote. 
The  following  c«se  iru  stated  for  the  opinion  of  the 

court  bj  the  revising  btrrister  for  South  Northunptoo- 

shire: — 

CASE. 

At  the  oonrt  beld  on  the  28th  Sept.  1863,  at  North- 
ampton, for  the  revision  of  the  list  of  voters  fur  the 
parish  of  St.  Sepulchre,  Northampton,  Francis  Charles 
Itobinson,  the  younger,  duljr  objected  to  the  name  of 
Charles  Derbjr  being  retained  on  the  list  of  voters  for 
the  said  parish  of  St.  Sepulchre.  The  name  of  Charlea 
Derbj  appeared  upon  the  list  of  persons  claiming  to 
be  entitled  to  vote  thus,  viz.: — 


i^ 

■ 

atnM.  I«M,  or  othor  llko  plaoo 

"I 

Id  tbia  pvteh  or  lowoablp, 

■nd  attmbororbooM  (Ifaoy) 

g$ 

Nitan 

wb«rotbopropwtyU»ltaot«. 

or  OOMO  or  tbo  properly.  If 

ii 

ruM  or 

of 

koowB  by  may,  or  uomo  of 

tbo  ooeopylof  lOBODti  or.  If 

■bode. 

lunsea. 

rootcborgo,  tboo  tbo  noniw 

UOB. 

of  tbe  ownen  of  tbe  proportjr 
oat  of  wbicb  Mob   root  u 

lunlnf .  or  Mmo  of  tbom,  ond 

tbo  BltuolloQ  of  tbe  proporty. 

Derby, 

84,Mttyf»ir, 

Freehold  Marrlolt-etreat,      Kinga- 

Charles. 

North- 

builtllng;      thorpe-road.       North- 

ampton. 

laud.    1      ampton. 

The  facts  of  the  case  as  proved  were  as  fallows: — 
Charlea  Derbjr  is  a  member  of  a  freehold  land  and 
building  society  in  which  he  beld  one  share. 

.  The  (odety  advanced  the  purchase-money  of  the 
land,  732.,  some  years  since  and  the  voter  mortgaged 
the  property  to  secure  the  monthly  payments  due  upon 
his  share,  amounthig  annually  to  4^,  and  upon  failure 
of  the  payment  by  tbe  voter  of  his  instalments  for  a 
certain  Ihnited  period  the  society  is  entitled  either  to 
suspend  enforcement  of  payment,  or  to  enter  upon 
possession,  and  the  voter  is  en  titled  to  redeem  the  pre- 
mises by  the  payment  of  these  monthly  instalments 
alone  without  any  otberpayment  of  principal.  The  funds 
of  tbe  society  arise  out  of  the  monthly  payments  of 
the  members,  which  are  for  the  proportional  benefit  of 
the  members.  It  was  proved  before  me  that  the  whole 
money  paid  up  by  the  claimant  was  73/.,  and  that  the 
aonnal  value  of  the  property  was  SL  tor  building  pur- 
poses, and  that  during  the  past  year  ending  in  June 
last,  he  had  paiil  instalments  back  to  the  society  to  the 
amount  of  4L,  32.  whereof  had  not  been  paid  before 
the  1st  o{  Jan.  last 

It  was  contended,  on  the  part  of  tbe  objector  to  the 
TOte,  that,  as  the  annual  value  as  admitted  by  tbe  claim- 
ant vras  less  than  the  anniul  payment  made  by  tbe 
claimant  to  tbe  society,  there  was  no  freehold  worth 
40>.  per  annum.  I  was  of  opinion  that  upon  these 
facts  the  claimant  was  progressing  towards  the 
acquisition  of  his  freehold,  which,  when  fully  paid  up, 
would  have  cost  him  73/.,  of  which  he  bad  paid  71/. 
before  Jan.  1 863,  and  this  having  been  completed  by 
tbe  payment  of  tbe  remaining  iL  in  July  last,  I 
foimd  that  be  bad  a  freehold  prior  to  the  3lst  Jan. 
last  of  tbe  value  of  40s.  per  annum,  and  therefore  I 
retained  his  vote. 

If  I  was  right  in  thus  finding  the  value,  according 
to  the  above  facts,  the  claimant's  named  ought  to  be 

retained.     If  I  was   not  right   the   olumant's  name 

ought  to  be  rejected.        (Si;»ed) 

W.  U.  K.,  Bevising  Barrister. 


ISariham  tor  the  app. — The   pnrehiae-mniay  oi 
tbe  estate  was  73/.,  and  the  annual  value  3/.,  but  tbra 
there  was  a  mortgage  on  it,  and  the  annoal  pipieot 
was  4L     By  8  Hen.  6,  o.  7,  it  is  enscted  thit  bii(;bU 
of  the  sfaiie  shall  be  chosen  by  people  who  "thill 
have    free    land  or    tenement  to    the  value  of  40«. 
by  the  year  at  the  least  above  all  charges."  Now,  is  this 
an  estate  of  free  land  of  the  annual  vsloe  of  40s.,  free 
of  all  charges  ?    The  case  finds  that  on  tbe  Slst  Jsn. 
be  had  paid  7 1  iL  of  the  purchase-money  of  the  csUtr, 
but  inasmuch  as  it  was  subject  to  an  annual  payment  ' 
of  4/,,  and  only   received   3/.,   the  annual  vsloe  is 
nothing.     [Btles,  J. — But  he  pays  that  on  account 
of  principal.]    Principal  and  interest.    The  use  findi 
that  the  annual  payment  was  4/.,  and  in  consideno; 
whether  this  is  a  good  vote,  the  only  test  is  tbe  anniul 
value  free  of  all  charge.     Tbe  revising  bsnisttr  wu 
of  opinion  that  he  was  progressing  towards  the  seqaiii- 
tion  of  the  freehold ;  now,  I  contend  that  he  is  not  en- 
titled to  a  vote  till   he    has  got  his   land  free  of  lU 
charge ;  it  will  not  do  that  he  is  progressing  towards 
it.  If  a  man  takes  a  step  here  he  may  be  said  tobepro- 
gressing  towards  Scotland,  but  he  is  not  in  Scotland. 
The  only  question  here  is,  u  this  a  charge  l    In  Cop- 
land V.  Barlktt,   18  L.  J.  50,  0.  P.    Wilde,  C.  J, 
speaking  of  "  charges,"    says    that,    "  interest  on  s 

mortgage  is  a  *  charf;e '  upon  the  estate 

If  tlie  owner  of  an  estate  receives  20s.  with  one  band, 
and  at  the  same  time  pays  30>.  with  the  other,  be  bis 
not  left  that  quantum  of  interest  in  the  estate  wliicb 
the  law  contemplated  he  should  have  as  a  qoalifieatios 
for  a  vote." 

Lee  v.  ffutehineon.  20  L.  J.,  N.  S.,  4,  C.  P.; 
Beamith  v.  Oveneen  of  Stoke,  21  L.  J.,  N.  S.,9, 
C.  P. 
[Erle,  C.  J. — Tbe  mortgagor  has  paid  all  prindpil 
and  interest  except  2t ;  now,  is  tbera  any  ease  to  sbo» 
that  b«  is  incapacitated  from  voting  because  this  41. 
remainsdue?  Btlbs,J. — The  distinction  betweenjosr 
case  and  Copland  v.  Bartlett  is,  that  in  that  case  the  re- 
vising barrister  did  not  find  how  much  principal  snd  in- 
terest still  remained  to  be  paid.]  The  society  could  enter 
and  take  possession  if  the  interest  was  not  regolaiiy 
paid ;  how  then  could  be  be  said  to  have  the  freehelilt 
[Btles,  J. — ^They  could  only  enter  subject  to  the 
equity  of  redemption.] 

No  counsel  appeared  for  the  reap. 
Eble,  C.  J. — I  am  of  opinion  that  the  reviling 
barrister  was  right.      The  difficulty  that  I  have  bid 
in   deciding  the  case   has  arisen    from   the    itan/x^ 
in  Copland  v.  Bartlett.      In  that    case  and  in  the 
present  one  tbe  party  taking  land  under  a  boiUin; 
society  was  bound  to  pay  monthly  instalments,  wbicii 
exceeded  per  annum  the  annual  value  of  the  pin- 
perty,  and    in  each  of   them    the    mortgagor  bad 
not  paid   all   tbe   instalments.     I    think  that  «i!li 
reference  to  the  distinction  between  tbe  two  eases  tbe 
proper  course  is  to  look  at  the  substance  of  the  tfsu- 
action  and  the  nature  of  tbe  charge  which  tbe  party 
has  to  pay.    The  claimant  here  was  to  pay  73/.,  aoJ 
when  tie  has  paid    that    he    ia  owner  of  a  freehold 
interest  of  tbe  value  of  3/.  per  annum.    At  the  tias 
the  revising  barrister  had  to  ascertain  his  interest  be 
had  paid  7  R,  he  had  never  been  in  arrear,  and  to- 
cording  to  the  contract,  the  remaining  40s.,  to  oalct 
him  the  absolute  freeholder  would  be  due  between  tbe 
Slst  Jan.  and  the  time  of  the   reviaing  barrister's 
ritting.    On  the  3Ist  Jan.  be  had  paid  7U  of  the 
73/.,  which  waa  to  give  him  a  value  of  3/1  per  annao, 
and  the  revising  barrister  says,  "  I  find  the  value  ot 
that  interest  to  be  more  than  40s.  per  amram."    I 
think  he  was  right  in  that  finding ;  the  idaimant  here 
has  40s.  to  pay,  and  then  he  haa  3L  per  annum  for 
him  and  his  heirs  for  eter.     That  is  the  distiBCtioa 
between  this  case  and  Copland  v.  Bartlett    In  that 
case  the  couit  asked  the  counsel  argiung  th*  eiK| 
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wlut  wu  th«  Taloe  of  tha  mortgagor't  interest 
ft  tie  time?  bow  mnch  had  be  paid?  had  he 
become  entitled  to  en  intereat  of  the  ralne  of  40<. 
per  tnnnm  i  And  Maole,  J.  lajs  that,  as  the  learned 
cooiuel  declined  to  send  the  caae  down  to  be  restated  in 
erder  to  ascertain  the  ralne  of  his  interest,  he  must  be 
piesnmed  to  hare  done  so,  for  the  best  of  reasons,  because, 
if  a  return  was  made,  it  wonld  shuw  that  it  was  not  of 
the  annual  value  of  405.  The  court  therefore  came  to 
the  eonclusion  that  if  the  revising  barrister  bad  found 
an  interest  that  amoootad  to  40*.  per  aunom,  and  so 
mnoh  money  had  been  paid  off  as  vested  an  interest  in 
faim  to  that  extent,  they  would  have  held  him  quali- 
fied ;  becaase  that  was  left  in  doubt  he  was  disquali- 
fied beyond  all  question.  Here  the  revising  barrister 
fiids  that  the  mortgagor  had  an  interest  ot  the  value 
«f  40i;  per  annom,  and  he  gives  the  facts  which  led 
him  to  that  condosion — facts  which  were  left  onfonnd 
in  tbs  former  case,  and  which,  if  they  bad  been  found, 
wonld  have  led  to  a  different  result.  I  think,  there- 
fore, the  decision  should  be  affirmed. 

WiLtoAMS,  J. — I  am  of  the  same  opinion.     I  think 
the  revismg  barrister  was  right,  and  I  agree  with  the 
view  he  has  taken  of  the  point.     Bat  it  has  been  said 
that  we  cannot  come  to  this  decision  without  differing 
fron  the  decision  in  the  ease  of  Copland  v.   BarlUtt. 
But,   in   my   opinion,  when  that  case  comes  to   !» 
nanowly  examined  it  would  seem  thst  the  point  upon 
which  this    case   turns  was  not  raised  in  that  case. 
The  real  contest  in  that  case  was  this :  It  was  con- 
tended on  the  part  of  the  claimant  that  the  statutes, 
by  enacting  that  the  mortgagor  in  possession  was  to 
"nUa,  gave  him  a  right  to  vote  irrespective  of  what  his 
interest  waa  when  the  incnmbrance  was  taken  into 
consideration ;  and  the  court  decided  two  points  in  the 
can :  first  of  all,  that  by  reason  of  the  language  of 
other  statotes  open  the  qnestion  of  the  qualiBcation  of 
voters,  the  word  "  mortgage  "  was  a  charge  within  the 
meaning  of  the  statute  of  Hen.  6,  and  that  therefoie 
4ha  enactment  that  enabled  the  mortgagor  in  posses- 
sion to  vote  most  be  considered  to  give  him  that  right 
anppoaing  be  bad  40(.  a-year    free    from    charges ; 
and   then    the    second  point  decided   was,  that   the 
inenmbranoe    which    the    member  of    this  building 
society  haa  is  «  mortgage  within  the  meaning  of  that 
rule.    Then  in  the  course  of  the   argument  it  was 
.suggested  that  perbapa  hers   the  mortgagor  bad  an 
jnterrst    of   the  value  of   more    than  40s.    a-year, 
dedncting  the  amount  of  the  incumbrance.     But  the 
facts  in    that  case  were  imperfectly  stated,  and  the 
court  being  apprised  of  that  fact  put  it  to  the  counsel 
arguing  the  case,  "Will  you  venture  to  have  the  case 
amended  ?  "     He  declined  to  advise  the  parties  to  hare 
-that  inquired  into,  therefore  it  was  clear  the  estate 
waa    not    of    the  ralne  of   40s.  a-year  when  yon 
dedncted  the  incumbrance.    Kow,  here  it  is  clear,  as 
found  by  the  revising  barrister,  and,  thst  being  so,  the 
chumant  has  a  right  to  his  vote. 

Btuu,  J. — I  am  of  the  same  opinion,  and  were  it 
not  for  the  case  of  Copland  v.  Bartletl  I  should  have 
entertained  no  doabt.  As  the  facts  are  stated  they 
amomot  to  this:  A  man  has  an  eqnitable  interest  and 
•  beneficial  interest  in  an  estate  of  731.  to  the  extent 
of  71L,  and  that  7K  is  worth  more  than  40>.  a-year, 
exclnaive  of  all  charges;  that  gives  him,  as 
the  mortgagor  or  party  beneficially  interested 
within  the  statutes  of  Will.  4  and  Victoria,  a 
'Veta.  I  certainly  was  embarrassed  at  first  by 
"the  ease  of  Copland  t.  Bartlett,  but  in  that  case 
the  distinetion  already  pointed  ont,  npon  a  careful 
examination,  seems  to  be  perfectly  well  founded.  In 
tkat  ease  the  ralne  of  the  beneficial  interest  was  not 
■fmai,  and  therefore  it  did  not  appear  that  the  allot- 
Bent  to  him  was  of  the  value  of  40s.  a-year.  I  cannot 
%dp  tbinkiDg  that  the  counsel  there  ought  to  have 
1  out  the  distinction  between  the  payment  of  in- 


terest in  respect  of  principal  and  where  a  man  pays  off 
the  principal,  and  when  he  has  paid  all  claims  geu  the 
value  in  another  shape  in  angmentation  of  the  valne  of 
his  beneficial  interest.  I  therefore  cannot  help  think- 
ing the  principle  wrong  which  would  reduce  the 
value  of  a  beneficial  interest  by  sums  paid  from  year 
to  year  in  diminution  of  the  principal :  if  it  were 
acted  on,  it  wonld  come  to  this — that  if  s  man  mort- 
gages an  estate  for  SOO/.,  the  valne  of  which  is  400i^ 
a-year,  and  he  has  to  pay  500A  in  the  course  of  the 
first  year,  ha  would  have  no  beneficial  interest  at  all 
during  the  course  of  the  first  year.  So,  if  you  were  to 
look  at  the  legal  relations  existing  between  the  parties, 
there  wonld  be  the  same  result.  Upon  these  grounds 
I  cannot  help  thinking  the  case  of  Copland  r.  Bartlett 
is  distinguishable,  and  if  yon  take  the  facts  of  this 
case,  it  seems  to  me  free  from  all  donbt. 

KsATma,  J. — I  am  of  the  same  opinion.  I  think 
that  the  revising  barrister  was  right.  The  position  of 
the  voter  was  that  of  a  mortgagor  in  possession,  with 
an  incnmbrance  npon  the  land,  not  reducing  his  interest 
in  the  land  below  40s.  That  Is  distinctly  found  by  the 
revising  barrister  as  a  fact,  that  finding  having  been 
omitted  in  the  case  referred  to  of  Copland  v.  Bartlett, 
Looking  at  the  case  of  Copland  v.  Barilett,  I  do  not  be- 
beUeve  that  the  court  intended  to  decide  anything  beyond 
that  which  was  decided  in  the  case  of  Lee  v.  Butchitaon, 
Thst  was  a  case  in  which  land,  of  the  value  of  5L 
a-year,  was  mortgaged  for  100^  It  was  held,  that 
the  mortgagor  there  had  no  vote,  simply  because  ha 
had  not  an  interest  in  tha  land  to  the  amount  of 
40s.  a-year.  In  tha  present  case  I  think  the  revising 
barrister  was  quite  right.      Judgment  far  the  rttp. 

Attorney  for  app.,  Etary  Smith. 

Tuetdat/,  Nov.  24,  1863. 
Cbowthek  (app.)  V.  Bbadnby  (reip.) 
Election  lata — Notice  cf  objection. 
Where  there  ie  more  Aan  one  Utt  of  voten  for  a 
pariih  or  borough,  a  penon  objecting  to  the  vole  of 
another  mutt,  iahia  notice  if  ejection.  Mate  in  vhiA 
Utt  hie  (Jhe  objeclor'e)  name  it  to  be  found. 
This  was  a  consolidated  appeal  from  the  court  of 
tha  revising    barrister   for    the    borough  of  Kidder- 
minster. 

Tha  following  ease  waa  stated  for  tha  opinion  of 
the  court: — 

At  a  court  held  before  me  for  the  revision  of  the 
lists  of  voters  for  the  borough  of  Kidderminster,  Geo. 
Bradney  objected  to  the  name  of  Alfred  William 
Crowther  being  retained  in  the  list  of  persons  en- 
titled to  rote  in  the  election  of  a  member  for  the 
borough  of  Kidderminster.  The  notice  both  to  the  over- 
seers and  to  the  said  A.  W.  Ciowthor  was  signed 
thus ;  "  George  Bradney,  of  Wharf-hill,  on  the  list  of 
persons  entitled  to  vote  in  tha  election  of  a  member 
for  the  borough  of  Kidderminster,  in  respect  of  pro- 
perty occupied  in  the  parish  of  Kidderminster." 

The  ancient  parish  of  Kidderminster  consists  of  tha 
"  Borough  of  Kidderminster,"  the  Foreign  of  Kidder- 
minster," and  the  "  Hamlet  of  Lower  Mitton,"  for 
each  of  which  separate  and  distinct  overaeers,  church- 
wardens, highway  surveyors  and  other  officers  are  ap- 
pointed and  separate  and  distinct  rates  are  levied.  Tbs 
hamlet  of  Lower  Mitton  is  within  tha  parliamentary 
borongh  of  Bewdley. 

The  said  George  Bradney  in  his  notices  of  objection 
to  the  respective  overseen  of  the  said  parishes  or 
districts  of  "  Kidderminster  Borongh,"  and  "  Kidder- 
minster Foreign,"  addressed  his  notices  respectively  as 
follows : — "  To  the  overseers  of  the  parish  of  the 
Borongh  of  Kidderminster,"  and  "To  the  overseers  of 
the  Foreign  of  the  parish  of  Kidderminster." 

Two  lists  of  persons  entitled  to  vote  for  the  par- 
liamentary borough  of  Kidderminster  ware  made  ont 
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■-and  published  in  tha  preMot  year,  one  headed  "  List  of 
persons  entitled  to  vote  in  the  election  of  a  member 
for  the  boroQgh  of  Kidderminster,  countj  of  Worcester, 
ja  respect  of  propert;  occupied  within  the  Borough  of 
Kidderminster,"  purporting  to  be  signed  by  three  per- 
sons describing  themselves  as  "Overseers  of  the 
Borough  of  Kidderminster;"  and  tbe  other  headed 
"  List  of  persons  entitled  to  Tote  in  tbe  election  of  a 
member  for  tbe  boroogh  of  Badderminster  in  the  connt; 
of  Worcester,  in  respect  of  property  occupied  within 
the  Foreign  of  the  parish  of  Kidderminster,"  pur- 
porting to  be  signed  by  two  persons  describing  them- 
aelves  as  "  Overseers  of  the  Fureign  of  Kidderrainster." 
The  name  of  George  Bradney  was  on  the  first-men- 
tioned list 

It  was  objected  on  behalf  of  the  said  A.  W. 
-Crowtfaer,  that  the  notices  of  objection  (which  were  in 
all  other  respects  good)  were  insufficient,  inasmuch  as 
the  said  George  Bradney  stated  himself  to  be  on  the 
"  list  of  persons  entitled  to  vote  in  the  election  of  a 
member  for  the  borengh  of  Kidderminster,  in  respect 
-of  property  occnpied  within  the  parish  of  Kidder- 
mioster."  Whereas  it  should  bare  atated  on  which  of 
the  said  two  lists  of  voten  bis  name  appeared. 

I  held,  that  the  notice  of  objection  was  sofficient, 
«nd  the  said  A.  W.  Crowtber  having  failed  to  prove  a 
^qualification,  I  expunged  hia  name  from  the  list  of 
voters. 

,  Twelve  other  persona,  whose  names  and  qualifica- 
tions are  set  out  in  a  schedule  hereunder  written, 
were  alio  objected  to  by  the  said  George  Bradney, 
«nd,  failing  to  prove  their  respective  qualifications,  I 
-expunged  their  nsmes ;  but  the  like  objection  to  the 
-notice  of  objection  in  each  of  their  oases  existed 
and  was  taken  before  me,  and  I  gave  the  same  decision 
-thereon.  The  parties  objected  to  having  given  notice 
>that  they  were  desirous  to  appeal  from  voj  decision, 
I  allowed  their  appeals,  and  declare  that  such  appeals 
ought  to  be  consolidated. 

If  the  court  shall  be  of  opinion  that  such  notices  of 
objection  were  insufficient,  then  the  name  of  the  said 
A.  W.  Crowtber,  and  alio  the  names  of  the  several 
other  persons  mentioned  in  the  said  schedule  hereto, 
•re  to  be  restored  to  the  respective  lists  of  voters  from 
which  the  same  have  been  expunged,  and  the  regiater 
of  voters  is  to  be  altered  accordingly.  °  But  if  the  court 
«hall  be  of  opinion  that  such  notices  of  objection  were 
sufficient,  the  register  of  voters  is  to  remain  unaltered. 
(Signed)         G.  8.,  Revising  Barrister. 

Korilaie,  Q.  C.  (Sottrjte  with  him)  for  tbe  app. — 
The  notice  of  objection  was  objected  to  on  the  gronnd 
.that  there  was  more  than  one  list  of  Toters  for  the 
borough  of  Kidderminster,  and  the  objector  did  not 
■state  on  what  list  bis  name  was  to  be  found.  He 
describes  himself  as  "  on  the  list  of  persons  entitled 
to  vote  in  the  election  of  a  member  for  the  borongh  of 
Kidderminster  in  respect  of  property  occnpied  in  the 
,parish  of  Kidderminster,"  and  does  not  state  in  which 
parish  withia  the  borough  be  baa  property.  Property 
in  tbe  parish  of  Kidderminster  doss  not  necessarily 
^Ts  a  right  to  vote  for  a  member  for  the  borough,  aa 
some  of  tbe  ancient  parish  is  without  the  borongh. 
There  are  two  lists  of  voters,  one  for  tbe  pariah  of 
the  boroogh,  and  the  other  for  the  parish  of  the 
foreign.  [Williams,  J.  cited  Samuel  r.  BUchmough, 
7  L.  T.  Eep.  N.  S.  360;  13  C.  B.,  K.  S.,  l.J  In 
that  case  the  notice  described  the  objector  as 
.«  TOler  of  the  parish  of  St  Paul's,  and  there 
were  two  lists  of  voters  for  that  parish,  but  they 
were  made  out  by  the  same  overseers,  and  were 
.both  placed  on  the  same  church  door,  and  were  in 
fact  only  two  achednles  of  one  list :  (^Edisfort/i  v. 
■Farrar,  4  0.  B.  9.)  He  describes  himself  as  on  tbe 
Jist  of  persons  entitled  to  vote  for  the  borough  when 
there  is  no  such  list,  and  then  he  gpes  on  to  say  "  in 
Mspiet  of  property  occupied  in  the  parish  of  Kidder- 


minster," and  that  may  not  be  in  the  borongh  at  all  It 
is  not  a  question  of  whether  he  is  entitled  to  vote,  bit 
whether  he  is  on  tbe  list  of  persons  entitled  to  vole : 
TutbaUr.  Town  Clerk  of  Bristol,  7  ScoU  K.  B. 
486;  5M.  &  G.  5. 

Wdibg  for  the  resp. — There  is  but  one  pariib, 
which  comprises  three  divisions,  which  I  may  eiQ 
townships.  [Btles,  J. — Bnt  they  appoint  thtii  own 
overseers  aad  churchwardens  ?]  Yes ;  but  it  doas 
not  appear  that  there  is  more  than  one  psiiih 
church.  The  case  of  Samuel  v.  BUdammgk,  U 
C.  B.,  N.  S.,  1 )  7  L.  T.  Rep.  N.  S.  360,  it 
directly  in  point  Everybody  knows  that  there  is 
but  one  parish  church  in  Kidderminster,  and  uiy  coor 
teniion  is,  that  the  two  lists,  though  prepared  by 
different  persons,  would,  when  fixed  on  the  same  churdi 
door,  become  one  list,  as  in  tbe  case  of  &uaiiei  v. 
nitcAiHough.  [Byles,  J.— But  by  the  sUtute  (6  &  7 
Vict  c.  18,  8.  '23)  tlie  lists  are  to  be  published  on 
other  places  of  worship  which  do  not  belong  to  the 
Established  Church,  and  we  must  take  jodicial  notice 
that  tbe  presumption  is  that,  in  anch  a  pkoe  as  Kid- 
derminster, there  is  more  than  one  place  of  woohip.] 

Kankke,  Q.C.  was  not  called  oc  to  reply. 

Eblk,  C.  J. — I  am  of  opinion  that  the  objectar 
must  show  which  of  the  lists  his  name  is  on.  This 
description  is  not  sufficient 

The  other  learned  Judges  concnrred. 

Judgmaitfor  th»  tfp. 


COtraX    OF    EZCHSaTTSE. 

Reported  by  F.  Baiut  and  H.  Lsigq,  EKjra.,  Bairisleo- 
at-Law. 

WKhetdag,  .Vac.  II,  1863. 

Bakkb  v.  Trk  Guardiaxs  or  tbe  Biujcbicat 

Union. 

Poor-laiB  guardian) — Action  for  debt  agmut—Limi- 
lalion  to  time  for  ming — Exteneion  of  time  bg  Pmt 
Lav  Board— 22  ^  23  Vict.  c.  49,  a*.  I  cnuJ  4. 

The  22  #  23  Viet.  e.  49,  a.  1,  taving  enaettd  llat 
"  every  debt  due  from  the  guardians  of  any  smk* 
shall  be  paia  within  the  half-gear  in  «hich  the  same 
shall  hate  been  incurred  or  become  due ;  or  tfiihiM 
three  months  after  the  expiration  of  such  half-year 
but  not  afterwardt ;  provided  that  the  Poor  lot 
Board,  by  their  order,  may,  if  they  see  ft,  extai 
the  time  within  uihich  such  payment  shall  be  made 
for  a  period  nut  exceeding  twelve  months  after  tit 
date  of  such  debt:  " 

Betd,  that  an  action  commenced  for  the  recovery  cf  s 
de4<  q/ler  the  expiration  of  the  half-year,  aid  the 
three  months,  in  a  case  where  the  commissioners  hoi 
not  extended  the  time  for  payment,  wa*  not  vim- 
tamable,  and  that  a  plea^  setting  tg>  those  facts  as  a 
defence,  was  a  good  anstcer,  although  at  the  date 
of  the  issuing  <jf  the  writ  the  period  to  iMA 
the  commissioners  might  have  extended  the  li"' 
for  payment,  had  thty  thought  fi  to  do  so,  hoi 
not  expired. 

SevUile,  if  the  commissioners  thini  fit  afterwecrds  it 
extend  the  time,  a  fresh  action  may  be  brought  otd 
judgment  tn  thepresent  action  would  not  be  a  juij- 
ment  in  another  and  fresh  action  brought  with  fie 
authority  of  such  extension. 
These  were  two  actions  consolidated  by  order,  and 

by  an    order   of  Nisi    Prins   referred    to  a  mcdicsl 

arbitrator,  who  stated  a  special  case  for  tbe  opmiea 

of  the  court 

The  pit  ia    a  medical  officer   of  tbe  BiUefioT 

Uniou.      The  defts.  are  the  board   of  goaidians  of 

the  same  union. 
The  olaim  is  for  medical  fees  beyond  the  salaiy.t* 

which  tbe  pit  is  entitled  as  aosb  i 
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1b<  lUU  of  Um  writ  in  tha  firat  action  »m  9th  Jane 
1W2. 

For  the  purpon  of  ths  cue,  the  pleadings  an  aa 

Wlow.:— 

Declaration,  mddilatiu  count. 

Pkaa:— 1.  Except  as  to  35i,  I0«.,  neror  indebted. 

3.  As  to  the  35/.  \0t.  excepted,  payment  into  eoort. 

9.  Exciept  as  to  the  351.  lOt.  excepted,  that  the  matter 

bstein  pleaded  to  was  a  debt,  claim,  or  demand,  in- 

coted  1^  the  defts.,  as  the  guardiana  of  a  nnion,  after 

the  paaaing  of  the  Act,  23  Vict.,  intituled  "  An  Act 

to  piOTide  for  the  payment  of  debts  incurred  by  boards 

of  gnardiaas  in  anions  and  parishes  and  boards  of  man- 

igmmt  in  school  districts,"  and  that  the  pit.  did  not 

eommencs  any  proceedings  for  the  said  debt  within 

the  half-year   in  which   the  same  waa  inenrred  or 

Iwame  due,  or  within  three  months  after  the  expiration 

of  snch   half-year,    nor    has    the  Poor  Law  Board 

granted  any  extension  of  time  for  the  payment  of  tha 

said  supposed  debt  or  any  part  thereof,  nor  was  this 

action  commenced  within   the  time  limited  by    tbe 

Aatnte  in  aach  ease  made. 

Tlw  dtfts.  affirm  and  the  pit.  denies  that  the  third 
fba,  aasnmilig  it  to  be  good  in  law,  is  an  answer  to 
the  plt.'s  claim. 

Tb*  pit.  also  affirms  and  the  defts.  deny  that  the 
third  plea  ia  bad  in  sn  balance. 

The  qnestion  for  the  opinion  of  the  comt  is,  whether 
the  third  plea  is  not  bad  in  snbstance,  and  the  pit. 
entitled  to  bare  judgment  arrested  on  it. 

The    22    &    23    Vict.  c.   49,  s.  1,  enacts  that, 
'With   respect    to    any    debt,    claim,    or    demand 
which  may,  afier  the  passing  of  that  Act  be  lawfully 
iacurred    or    become   doe    from    the    gnardians    of 
any  nnion   or    parish,  &c,    each    debt,  &c.,    shall 
be  paid   within    the   half-year  in   which    the    same 
shall  have   been  inenrred  or  become  dne,  or  within 
three  months  after  the  expiration  of  such  half-year, 
bat  not  afterwards ;  the  commencement  of  such  half- 
year  to  be  reckoned  from  tbe  time  when  the  last  half- 
year's  account   shall   or  ouf;ht  to   have   been   closed 
according  to  tbe  order  of  the  Poor  Law  Commissioners  or 
Poor  I.aw  Board ;  provided  thai  tkt  Poor  Imio  Board 
if  Heir  order  mag,  if  they  tee  Jit,  extend  the  lime 
within  which  such  payment  shall  be  made  fur  a  period 
not  exceeding  twelre   montha  after  tbe  date  of  aoch 
debt,  oiaim,  or  demand."    And  sect.  4  of  the  same 
Act  enacts  that  "  If  any  person  claiming  any  debt  or 
demand    ahall  hare    commenced    or    shall   hereafter 
eoounence  proceedings  in  any  court  of  law  or  equity,  or 
before  any  justice  or  other  competent  authority  within 
tbe  time  hereinbefore  limited,  or  within  the  time  to 
which  the  Poor  Law  Board  may  grant  extension,  and 
ahall  with  dae  diligence  prosecute  snch  proceedings  to 
jidgment   or    other  final  settlement  of  the  question, 
soeh  judgment  shall  be  satisfied   by  the  goardiitns  or 
nuaagers  against  whom   or  against  whose  officer  the 
same   may    be   brought,   notwithstanding    that    sucli 
jadgmaot  may  be  recovered,  or  snch  final  aettlement 
atriTcd  at  after  tbe  expiration  of  tbe  period  hereinbefore 
provided ;   and    all  proceedings  taken  by  mandamut  er 
otherwise  for  the  enforcing  of  such  judgment  without 
delay,  shall  be  deemed  to  be  within  the  operation  of  this 
section." 

At  the  date  of  the  writ  the  commissioners  might 
have  extended  the  time  if  had  they  thought  fit  so  to  do. 
JD.  D.  Keeme  for  pit. — ^The  statute  prohibits,  not  the 
kriagiog  of  an  action,  bnt  merely  payment,  and  is 
therefore  no  answer  to  the  action,  though  possibly  it 
■ay  be  to  the  execution.  How  this  court  might  act 
to  stay  ezeootion  I  do  not  know,  but  tbe  authorities  show 
that  lir  the  execution  vrcre  wrong  a  court  of  equity 
wtxdd  rtatrain  it.  Tbe  statntr  simply  says  it  shall 
not  be  paid,  bat  the  same  section  says  that  it  shall  be 
fM  wtthin  tbe  prescribed  time.  The  only  limitation 
I  can  find  is  tbe  one  under  tbe  4tb  section,  and  if  eo 


it  does  not  meet  the  case,  for  pit.  h.id  a  right  to  bring- 
bis  action  nnder  the  Ist  section.  The  4ih  section 
does  not  alter  the  effect  of  tbe  first,  and  the  effect  of 
the  1st  section  is  only  to  prohibit  pagment  after 
tbe  time.  [Pionxr,  B. — ^It  prohibits  payment  of  the 
debt  by  means  of  im  action.  Cranhkli.,  B.  refers  t»- 
the  preamble,  which  his  Lordship  reads.]  It  waa 
defts.'  duty  to  pay  within  the  time,  and  they  noir 
invoke  the  aid  of  the  section,  bnt  do  not  show  any 
reason  for  not  paying.  They  are  setting  np  tbehr  own 
wrong.    He  cited 

Attorneg-Oentral  r.   WtUamon,  28  L.  3.  393^ 
Ch.  ; 

Jnee  t.   The  GuarJiant  of  the  Citg  of  LoHdo» 
Union,  24  J.  P.  3S8,  Q.  B.  (1660); 

Harriton  v.  Stickneg,  2  H.  of  L.  Caa.  108. 
C.  E.  PoUoek,  contra,  for  defta.,  waa  not  called  on. 
Pot,u>cc,  C.  B. — I  am  of  opinion  that  the  defts. 
are  entitled  to  judgment.  This  was  an  action  against 
poor-law  guardians  to  iscover  a  sum  claimed  to  be  due 
for  medical  fees,  beyond  the  salary  of  pit.  as  the 
medical  officer  of  the  tmioo.  Now  tha  Act  saya 
snbatantially  that  payment  of  any  debt,  claim,  or 
demand  shall  not  be  made  by  the  guardians  unless- 
within  half-a-year  of  ths  time  when  it  waa  incurred 
or  became  due,  or  within  three  montha  after  the 
expiration  of  such  half-year;  bnt  ths  Act  als» 
provides  that  the  Poor  Law  Board  may  by  their 
order,  if  they  see  fit,  extend  the  time  within  which 
payment  may  be  mads  for  a  period  not  exceeding 
twelve  months  after  the  date  of  anch  debt,  claim,  or 
demand.  The  present  action  was  brought  after  the- 
expiration  of  ths  two  first-named  periods  of  half-a< 
year  and  three  months,  and  the  qnestion  is,  whether  » 
plea  aetting  up  that  fact  as  a  defence  is  or  is  not  > 
sufficient  answer  to  the  action,  or  whether,  where  the 
Legislature  has  said  that  the  money  shall  not  be  paid, 
this  court  is  to  say  that  the  Legislature,  as  my  brother 
Bramwell  observed,  enacted  a  thing  so  absurd  as  thai 
tbe  action  might  be  brought  at  law,  bnt  that  the  defts. 
should  be  at  liberty  to  go  to  a  court  of  equity,  which 
would  be  bound  to  restrain  the  pit.  from  proceeding  to 
issue  execution  ?  I  am  of  opinion  that  when  a  statute 
forbids  a  thing  to  be  done  no  action  will  lie  to  enforce 
the  doing  of  it.  There  are  a  large  class  of  cases  illus- 
trative of  that  propoaition.  For  instance,  a  man 
promises  to  do  something,  the  doing  of  which  becomes 
subsequently  unlawful  before  the  time  has  arrived  for 
the  performance  of  his  promise.  In  that  ea.ie  no  action 
could  be  brought  against  him  for  not  doing  that  which 
the  altered  state  of  the  law  has  made  unlawful.  Su  iiers 
it  is  equally  consonant  with  common  sense  aa  with  law, 
that,  if  ths  money  claimed  is  not  to  be  paid,  ths 
creditor  cannot  maintain  an  action  for  it.  The  diffi- 
culty suggested  as  to  ths  form  of  the  plea  may  be 
answered  thus :  first,  it  is  an  answer  to  say  that  the 
time  allowed  by  the  Act  of  Parliament  is  wholly  gone 
by  now,  and  so  judgment  may  be  given  for  the  defts. ; 
or,  secondly,  if  when  the  plea  was  pleaded  the  time 
was  not  wholly  gone  by,  tbe  answer  is,  that  tho  Poor 
Law  Commissioners  had  not  extended  the  time.  Hers 
the  action  was  brought  after  the  two  periods  first 
named  in  the  Act  had  passed,  and  no  extension  of 
time  bad  been  granted  by  the  commissioners,  and  so 
this  action  cannot  be  maintained,  none  being  maintain- 
able until  such  extension  be  granted.  The  action 
would  fail  in  ths  first  instance  for  the  want  of  an 
element  in  tbe  claim  on  the  part  of  tbe  pit.  which,  in 
a  second  action,  might  bs  previously  supplied.  Tbe 
defts.  are  entitled  to  our  judgment  in  their  favour. 

Bkahwell,  B. — I  am  of  the  same  opinion.  Except 
for  the  proviso  at  the  end  of  tbe  1st  section,  I  should 
have  no  doubt  at  all  npon  the  matter,  for  where  a 
statute  expressly  says  that  a  debt  shall  not  be  paid,  tbe 
obvious  and  sensible  meaning  of  that  is,  that  it  is  a  bar 
to  any  action  in  respect  of  anch  debt,  and  that  a  man 
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shall  not  sne,  or  if  be  don,  that  he  ehsll  soe  in  vain. 
The  onlj  difficulty  or  doubt  wliich  I  have  felt  arose 
from  tbU,  that  there  is  a  power  given  to  the  commis- 
sioners to  extend  the  time.  Is,  therefore,  the  statat* 
a  bar  to  the  action  until  the  period,  within  which  the 
commiaaioners  have  power  to  extend  the  time,  has  gone 
by?  The  answer  to  that,  I  think,  is  probably  this, 
that  if  the  action  is  commenced  after  the  two  first  periods 
limited  by  the  section  and  before  the  extension  of  time  by 
the  commissioners,  then  the  action  is  barred,  though,  if 
the  board  shoald  tbmk  fit  afterwards  to  extend  the 
time,  then  another  and  fresh  action  may  be  brought. 
Against  this  view  it  may  be  said,  that  an  action,  if  once 
barred,  is  barred  for  erer;  but  than  are  exceptions  to 
that  general  rule.  For  example,  the  case  of  ao  attor- 
ney bringing  an  acUon  on  an  unsigned  bill.  In  one 
sense  he  has  a  cause  of  action,  but  it  cannot  be  main- 
tained. The  statute  runs  against  him  and  he  is  barred ; 
but  when  be  has  deliTsred  a  signed  bill  under  the 
Attorneys  Act,  he  can  recover.  So  here  the  pit.  is 
barred  of  bis  action,  but  not  of  bis  claim.  It  may  be 
that  he  may  afterwarJs  obt^n  an  extension  of  the  time. 
But  in  the  present  state  of  things  our  judgment  will  be 
for  the  defts. 

Chaknell,  B. — I  agree  with  the  rest  of  the  court 
in  thinking  that  our  judgment  should  be  for  the  defts. 
The  important  question  in  this  case  is,  what  is  the 
operation  of  the  statute  ?  I  am  of  opinion  that  it  is 
a  bar  to  the  plt.'s  maintaining  the  present  action.  We 
have  nothing  to  do  with  the  consequences  which  will 
en!>ue.  It  has  been  held,  over  and  over  again,  that  the 
language  of  the  enacting  clauses  of  a  statute  cannot 
go  beyond  the  preamble,  and  that  is  a  safe  mode  of 
consttning  an  Act  of  Parliament.  If  we  look  at  the 
preamble  of  this  statute  it  will  guide  us  to  a  proper 
construction  of  the  statute  itself.  Now  the  preamble  is 
as  follows :  [bis  Lordship  reads  it.]  I  think  then  the 
cose  stands  clear  on  the  1st  section.  That  section 
refers  to  three  periods  of  time — two  of  them  being  de- 
finite periods — viz.,  first,  the  half-year  within  which  the 
debt  or  claim  shall  have  been  incurred  or  become  due  ; 
and  secondly,  the  three  months  after  the  expiration 
of  such  half-year ;  the  third  period  being  an  inde- 
fiuite  one,  viz.,  the  period,  beyond  such  two  definite 
periods,  to  which  the  commissioners  have  power,  under 
the  proviso  at  the  end  of  sect.  1 ,  of  extending  by  their 
order,  if  they  see  fit  to  do  so,  the  time  within  which 
such  payment  shall  be  made.  Independently  of  the 
proviso,  the  statute  means  that  payment  shall  only  be 
made  within  the  current  half-year  and  three  mouths 
beyohd  it.  Then  comes  the  proviso,  which  in  cas*  of 
any  doibt  about  the  limit  of  the  half-year  and  three 
months  afiords  a  means  of  relief  at  the  discretion  of 
the  commissioners.  The  plea  here  negatives  that  the 
action  was  brought  within  the  two  definite  periods  of 
the  half-year  and  the  three  months ;  it  negatives  also 
that  the  board  made  any  order  extending  the  time; 
and,  looking  at  the  1st  section,  I  think  the  plea  is 
an  answer  to  the  action.  But  then  Mr.  Keane  has 
very  ingeniously  argued  that,  if  we  construe  the  1st 
and  '(th  sections  together,  the  pit.  has  a  right  to  main- 
tain hin  present  action.  I  think  the  4tb  section  raises 
no  difficuliy.  It  provides  that  an  action  must  be 
brought  within  either  the  two  definite  periods  limited 
by  the  1st  section,  or  within  the  time  to  which  the  Poor 
Law  Board  may  grant  extension.  And  if  that  be  done, 
and  the  proceedings  be  prosecuted  with  due  diligence  to 
judgment,  such  judgment  may  be  satisfied  even  after 
the  expiration  of  the  period  thereinbefore  provided.  It 
would  have  been  monstrons  had  it  been  otherwise,  for 
a  man  mighttben  have  brought  bis  action,  and  it  might 
have  been  resisted  by  proceedings  cansing  delay  and 
carrying  it  on  over  the  time  limited  by  the  1st  section. 
I  am  clearly  of  opinion  that  the  present  action  is 
barred,  but  I  am  also  inclined  to  think  that  a  new 
action  may  be  brought  if  the  pit,  can  clothe  himself 


with  the  requisite  authority,  the  order  of  the  Poor 
Law  Board  eztendinK  the  time.  The  judgment  ia 
the  present  action  will  not  be  a  judgment  in  another 
and  fresh  action  brought  with  such  authority. 

Pioorr,  B. — I  am  of  the  SAme  opinion.    I  have 
very  little  to  add  to  what  has  already  been  sud  by  the 
rest  of  the  court     The  dear  object  of  this  statute  wis- 
to  provide  a  remedy  for  the  former  administration  of 
the  poor-lawa  under  which  the  overseers  were  m  the- 
constant  habil  of  letting  matters  fall  into  arrear,  and. 
then  rates  were  made  retrospectively  for  the  payment 
of  the  arrears,  snd  the  result  was  frequent  disputes- 
and  constant  litigation,  the  costs  of  which  occaiionslly 
fell  upon  the  overseers  themselves  in  their  individasl 
capacity,  so  that  they  could  hardly  tell  what  was  thnr 
duty  or  position.    Then  this  Act  was  passed,  of  which 
it  was  the  intention  and  efiect  both  to  protect  the  rate- 
payers and  to  define  the  duties  of  the  guardians.    Vert 
we  to  give  judgment  for  the  pits,  in  the  present  east, 
we  should  entirely   defeat    the  Act  of  Parliamcot. 
It  seenu  to  me  that  everything  is  made  oonsiateit  by 
our  holding  that  this  statute  is  in  fact  and  effect  a 
statats  of  limitations  ;    if  not.  we  should  repeal  the 
statute  and  embarrass  the  guardians  of  the  poor.    It  is 
impossible  to  see  or  to  say  how  far  it  would  go;  judg- 
ment might  be  obtained,  at  the  election  of  a  pit, 
against  any  one  of  the  guardians  discharging  a  public 
duty,  a  proceeding  which  would  be  productive  of  fre- 
quent dissensions,   and    be    attended    possibly    with 
ruinous  consequences  to  individual  guardians.    If  the 
pit  can  get  the  time  extended,  he  may  bring  another 
action.     It  is  far  better  so  to  decide  and  to  hold  the 
plea  good,  than  to  take  so  artificial  a  view  of  the  Act 
of  Parliament  as  a  contrary  decision  would  involve. 
Judgment  for  ds/tt. 

Pit's  attorney,  Eaimi,  10,  Gray's-ion-squar*. 

Deft's  attorney,  Lem$. 
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R^MTted  by  W.  B.  Hnxaa,  Esq.,  LL.O.,  Barriata^at-Law. 

April,  1863. 
(Before  Cbables    H.  Todd,    Esq.,   LL.D.,  Vicar* 

General  of  the  Diocese  of  Londonderry.) 
He  Tbe  Pews  of  the  Cathbdrai.   Church  or 

St  CoLDMB,  LoNDONnKRBY. 
Pewi—  CkuTchwardeni — PariMontn. 
Tht  charchwardent  alone  have  Oie  regulation  of  (ie 
pevf  in  aparish  church,  even  if  it  aleo be  a  ocUAe- 
deral,  luiject  to  the  control  of  the  ordinarg.  Evtrf 
jmrithioner  ha$  a  right  to  be  teated,  but  not  to  a  pen. 
Pertont  not  parishioners  have  no  right  to  a  fCt  or 
a  tilting.  Rights  to  peas  annexed  to  messuages  bf 
prescription  cannot  be  severed  Jrom  the  oecupauy 
<ff  the  messuage.  In  a  cathedral,  not  being  apariti 
church,  sendile,  there  can  be  no  {Utocation  ^  seals 
unless  bg  the  bishop. 

This  was  a  trial  in  the  matter  of  the  claims  of 
parishioners  of  Londonderry  to  have  seats  in  the  cathe- 
dral of  that  city,  which  has  been  lately  repaired  and 
altered.  The  dinrcbwardens  had,  with  tbe  consent  of 
the  dean  and  chapter  allocated  certain  of  the  seats  to 
parishioners,  as  also  some  to  noo-pariabioners,  but  the 
allooation  was  objected  to  by  other  parishioners,  and 
the  present  proceeding  was  for  the  purpose  of  setting 
aside  the  allocation. 

Dr.  BatUrOg,  Q.  C.  and  Dr.  Ball,  Q.  \0.  opposed 
the  allocation,  and  Dr.   Walsh,  Q.    C.    appaarad   to 
sustain  it 
Tbe  facts  ai«  fully  stated  in  thejadgment. 

(a)  From  tba  Irish  Jurist  \>j  permiaslasu 
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Dr.  Todd  now   delivered   judgment.     Ha  said : — 
nil  one  comes  before  me  Dpnn  a  petition  presented 
by  theVenr  K»t.  the  De»n  of  Derry.     The  cathedral 
eboich  of  8L  Columh,  in  Derry,  wai  recently,  in  the 
year  1862,  renovated,  and  improTements  made  in  it, 
to  effect  which  the   sittings  or    pewa  wero  altered. 
These    alterations   and    improvements    were   effected 
isder  a  facnlty,  therefore  all  the  parishioners  most 
ban  bad  notice  of  them,  and,  having  acqaiesced   in 
flum,  they  cannot  now  b«  beard  complaining  of  the 
ifeet  of  them.      An  allocation  of  some  of  the  pews 
wu  made  by   the  charch  wardens  of  the  parish  of 
Templemorv,  in  which  the   cathedral  is  sitnated,  and 
was  confirmed  by  the  dean  and  chapter.     This  alloca- 
tion has  given  dismtiaUction  to  certain  of  the  parish- 
ioners of  Teniplemor*,  and  some  very  unseemly  pro- 
esedinga  took  place  in  the  cbnrcb,  and  daring  Divine 
Mrvioe,  to  terminat*  which,  and  to  settle  all  disputes 
mpwting  the   pewt.  the  dean  presented  a  petition 
prsying  that  th«  allocation  so  made  by  the  cbnrcb- 
warden*   might  be  confirmed  by  this   court.     Upon 
that  petition  being  presented  n  citation  iuued,  calling 
ipao  aO  peraons  who  objected  to  the  allocation  to  appear 
before  me  and  atata  their  objections ;    and  accord- 
ingly an  allegation  baa  been  filed  on  behalf  of  four- 
teen  parishioners,    only    seven  of   whom,    however, 
agned  the  proxy    setting  forth   several    objections. 
Some  obeervations  have  been  made  reflecting  on  the 
pnwns  who  have  thus  come  forward  to  object  to  this 
allocation,    impngning   their     motives.      With    their 
motives,  however,  I  consider  I  have  nothing  to  do.  My 


■0  point  of  law  and  their  grievances  reaaonabts,  and 
•ocb  as  sfaonld  be  redressed.    On  the  other  side,  most 
improper  imputations  have  been  cast  upon  the  church- 
wardens, Messrs.  Skipton  and  Lindsay.     I  say  impro- 
ptr,  becauag  not  ■  tittle  of  evidence  has  been  addnotd 
t  support   of  them.     They    are   said   to   have  been 
^Jaonced  by  the  roost  unworthy  motives  in  making 
t«  allocation.     I  mnst,  however,  say,  in  Justice  to 
*«'  gentlemen,  that  they  appear  to  me  to  have  been 
aainfi^nced  by  any  motive  but  a  desire  to  discharge 
•  moat  unpleasant  duty  impartially  and  to  the  best  of 
•Wr  ja.-lgment.     Passing  by  the  impntatlons  on  one 
■de  and  on  the  other,  I  shall  apply  myself  to  the  con- 
■livation  of  the  objections  which  liave  been  railed  to 
the  allocation,  the  first  and  most  important  of  which 
<•<  that  eight  pews  have   been  allocated  to   persons 
who  are  not  parishioners  o(  the  parish  of  Teinplemor«. 
It  is  contended  that  such  allocation  is  contrary  to  law. 
Two  of  these  pews  have  been  allocated  to  persons  who 
*»  not  reside  oven  in  the  dioces*  of  Derry — vis.,  Sir 
Bobert  Batason  and  Mr.  M'Clintock.      I    apprehend, 
as  to  them,  it  b  impossible  to  uphold  their  allocation ; 
"*<ad  I  do    not    understand  Dr.  Walsh  to  contend 
tkat  tUs  eoaU  be  maintained.     The  objection   thus 
"iaed   is    a  pure  question  of  law,  for  the  determi- 
»••«>■  of  which  it  will  be  necessary  to   inqaire  into 
^  ebaractar  of  this  church — that  is  to  say,  whether 
>t  h*  a  cathedral  or  a  parish  church,  or  both.    The 
Church  of   St.  Columb,  in  Derry,  was  bnilt  by  the 
I-oudiin  Society  in   the    year    1633,  and  granted  by 
llKm  to  the  Bishop  of  Derty.     The  licence  from  King 
Charles  L,  to   enable   the  society  to  make  this  grant, 
&u    been    produced.     It  is  dated  the  7th  Sept.,  10 
^.  L       By    it    licence  is  given  to  the   society   to 
put  th*  charch,   together  with  the  chancel,  library, 
wtiy  (ad    tower   thereof,  and  the  ground  and  soil 
"xiwf,  and  alao  the  churchyard,  to   the  Bishop  of 
I'lny   and    his   successors,  with  this  intention,  that 
tlwy  ahoold  be  consecrated  to  the   service   of  God; 
•ad,  farther,  Uoenoe  is  granted  to  the  bishop  to  n- 
'^n,  enjoy,  and  retain  the  said  charch,  or  the  fabric 
•f  the  aaid  eborcb,  and  the  ground  and  soil  thereof, 
*ai  all  and  singular  the  rest  of  the  premises,  with  th» 
VftiUmntrm,    to   him  and  his  aaoceaiors  for  ever, 
CMao.  Cab.— Vol.  U.] 


"to  have  and  to  hold  to  the  said  Bishop  of  Derry 
and  his  succesnors,  in  free  and  per|ietual  alms,  the 
Statotu  of  Mortmain,  or  any  other  statute,  act,  or 
ordinance  to  the  contrary  therrof  in  anywise  notwith- 
standing." A  plain  grant  of  the  charch  and  soil 
thereof  to  the  bishop  and  his  soccessors,  making  this 
chorch  the  bishop's  church,  and  therefore  a  cathedral 
clinrch  ;  the  bishop's  church  being  so  called  because  it 
lias  in  it  his  throne  or  cathedra.  The  patent,  how- 
ever, proceeds :  "And  further,  we  will,  and  by  these 
presents,  for  as,  our  heirs  and  successors,  determine 
and  ordain,  that  the  said  chunb,  or  the  fabric  of  tb* 
said  church,  shall  be  consecrated  and  dedicated  as  well 
for  a  cathedral  church  of  the  Bishop  of  Deny  and  bis 
successors,  and  the  Dean  and  Chapter  of  the  Cathedra] 
Church  of  St.  Colamba  of  Derty,  for  the  thne  being,  as 
for  a  parish  charch,  fur  the  use  of  the  inhabitants  of 
the  said  city  of  Londonderry,  and  the  parishioners  of 
the  parish  of  Derry,  aliai  Templemore."  It  is  said 
that  the  whole  city  of  Derry  is  within  the  parish  of 
Templemore ;  I  believe  this  is  so,  but  it  Is  Immaterial 
for  this  inquiry.  It  seems  then  plain  that  this  cimrch 
is  both  a  cathedral  and  a  pnrish  church,  and  was  so 
constituted  at  its  original  consecration.  It  is  not 
within  either  of  the  statutes  referred  so ;  it  is  not  an 
ancient  cathedral  permitted  to  be  used  as  a  pariith 
charch,  nor  a  parish  church  permitted  to  be  used  as  a 
cathedral,  in  either  of  which  cases  the  chnrcli  retains 
it*  original  character;  but  it  is  in  its  original  conse- 
orlition  made  at  the  same  time  cathedral  and  parochiaL 
It  mnst  then  have  all  the  privileges,  and  be  subject  to 


M(e  doty  is  to  see  whether  their  objections  are  valid-  "ihe  laws  relating  lo  both  species  of  church,  so  far  as 
"'      '"    **  .....  ...    (iijgg  1,^,  ,jj  pjjyjijgj,  „,  j<,„jj,tg„j^m,,,j|,otber. 

The  bishop,  the  dean  and  chapter,  and  the  parishionefa 
of  Templemore,  have  each  their  rights  and  privileges, 
conferred  on  them  at  the  same  time  and  by  the  same 
instrnment.  The parishionrrsof Templemore  barearigbt 
to  attend  Divine  vrrrice  in  it:  they  have  a  right  to  the 
pews  in  it,  and  they  had  the  duty  and  the  burden  of 
keeping  it  in  repair  imposed  upon  them  nntil  the  aboli- 
tion of  church-rates.  Those  rights  of  the  pariabionets 
in  no  way  conflict  with  the  rights  of  the  bishop,  or  of 
the  dean  and  chapter.  Now  the  law  as  to  pews  in  a 
parish  church  is  very  well  defined  and  settled ;  in  the 
piesent  case  it  has  not  been  questioned.  It  cannot  be 
more  clearly  or  accurately  expressed  than  it  has  been 
by  Sir  John  Nicboll,  in  FtdUr  v.  Lane,  2  Add.  425. 
He  says :  "By  the  general  law  and  of  common 
right  ajl  the  pews  in  a  parish  charch  are  the  common 
property  of  the  purish ;  they  are  for  the  ase  in  com- 
mon of  the  parishioners,  who  arn  entitled  to  be 
seated  orderly  and  conveniently,  so  as  beat  to  provide 
for  the  accommodation  of  sll.  The  distribation  of 
seats  rests  with  the  charehwardens,  as  the  officers, 
and  subject  to  the  control  of  the  ordinary.  Neither 
the  minister  nor  the  vestry  have  any  right  whatever 
to  interfere  with  the  churchwardens  in  seating  and 
arranging  the  parishioners,  as  is  often  erroneously  sup- 
posed ;  at  the  same  time  the  advice  of  the  minister, 
and  even  sometimes  the  wishes  of  the  vestry,  may  be 
fitly  invoked  by  the  chnrchwarOens,  and  to  a  certain 
extent  may  be  reasonably  deferred  to  in  this  matter. 
The  general  duty  of  the  ehurchwardena  ia  to  look  to 
the  general  accommodation  of  the  parish,  consulting 
as  far  as  may  be  that  of  all  its  inhabitants.  Tbs 
parishioners  have  a  claim  to  be  seated  according  to 
their  rank  and  ststiim,  but  the  churchwardens  are 
not,  in  providing  for  this,  to  overlook  the  claims  of  all 
the  parishioners  to  be  sested,  if  sittings  Can  be  aflbrded 
them.  Accordingly  they  are  bound  ra  particular  not 
to  accommodate  the  higher  classes  beyond  their  reel 
wants,  to  the  exclusion  of  their  poorer  neighbours, 
who  sre  equally  entitled  to  equal  acoommodation, 
supposing  the  seats  to  be  not  sll  eqoslly  canvenient." 
And  Lord  Stowell,  in  Blake  r.  Vtbome,  3  Bag. 
733,  ssys :  "  By  the  general  Uw  the  ns*  of  all  pew* 
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belongs  to  th«  parishioners ;  tbey  are  to  be  seated 
therein,  in  the  fint  instance,  by  the  churchwardens. 
The  power,  howerer,  of  the  Utter  is  subject  to  the 
oootrol  of  the  ordinarj,  who  is  to  see  that  the  chnrch- 
wardens  exercise  their  authority  discreetly  for  the 
proper  acoommodatioD  of  the  parishiouen  at  large. 
This  is  the  law,  not  merely  ai  held  in  the  eccleaias- 
tieal  conrts,  not  merely  to  be  found  in  ecclesiastical 
authorities,  but  is  the  common  law  of  tbe  land,  as  laid 
down  by  the  highest  common  law  authorities."  Now, 
it  mnst  be  borne  in  mind  that  in  these  passages  the 
learned  judges  I  hare  referred  to  use  the  word 
^  seat "  in  the  sense  of  a  sitting,  and  not  of  a  pew. 
£Tei7  parishioner,  rich  or  poor,  has  an  equal  right  to 
be  seated,  that  ia,  to  a  sitting  for  himself  individually, 
not  to  a  pew,  which  might  accommodate  aereral  per- 
aoos.  In  seating  the  congregation  the  oonrenience  of 
•U  is  to  be  consulted — all,  rich  and  poor,  without 
money  and  without  price.  Sir  John  Nicholl,  in  tbe  case 
I  have  referred  to,  after  adTerting  to  the  allocation  uf 
pews  to  indiriduals  by  means  of  faculties,  says: 
"Some  instances  there  are  of  faculties  at  large — that 
is,  appropriating  pews  to  persons  and  their  families, 
witbont  any  condition  annexed  of  residence  in  the 
parish ;  but  such  faculties  are,  so  far  at  least,  merely 
Toid,  that  no  faculty  is  deemed,  either  here  or  at 
common  law,  good  to  the  extent  of  entitling  any  per- 
aon  who  is  a  non-parishioner  to  a  seat  even  in  the  body 
of  the  ehnrob.  As  to  an  aisle  or  chancel,  that,  indeed, 
may  belong  to  a  non-parishioner;  for  the  case  of  an 
aisle  or  chancel  depends  upon  and  is  goTernsd  by  other 
considerations.  But  whenerer  tbe  occupant  of  a  pew 
in  the  body  of  the  church  ceases  to  be  a  parishioner, 
his  right  to  the  pew,  howerer  founded,  and  how  ralid 
■oever  during  his  continuance  in  the  parish,  at  once 
ceases  and  determines,  though  the  contrary  is  reiy 
often  supposed.  So  again  of  pews  annexed  by  pre- 
scription to  certain  measnages ;  it  is  often  erroneously 
conceired  that  the  right  of  the  pew  may  be  severed 
from  the  occupancy  of  the  messuage.  It  is  no  such 
thing.  It  cannot  be  serered,  it  passes  with  the 
measoags,  tbe  tenant  of  which,  for  the  time  being, 
bas  also  d»  jttn  for  (he  time  being  tbe  prescriptire 
right  to  the  pew."  In  Walter  t.  Gunner,  1  Uagg.  Com. 
314,  referred  to  by  Dr.  Battersby,  which  was  a  pro- 
essding  calling  upon  the  churchwardens  of  Teddington 
to  seat  Mr.  Walter,  tbe  churchwardens  put  in  a  return 
t9  tbe  citation  stating  that  the  church  was  small,  and 
amongst  other  things  that  there  was  a  custom  in  the 
parish  by  which  certain  seats  appurtenant  to  honscs 
were  let  by  the  owners  to  non-parishioners.  Lord 
Stowell  held  tbe  return  bad,  since  it  pleaded  a  custom 
which  is  evidently  illegal,  and  cannot  be  supported, 
▼ii.,  that  pews  are  appurtenant  to  certain  houses,  and 
let  by  the  owners  to  persons  who  are  not  inhabitants 
of  the  parish.  "  All  private  rights,"  be  says,  "  in 
pews  must  be  held  under  a  faculty  or  by  prescription, 
which  presumes  a  faculty,  and  no  faculty  was  ever 
granted  to  that  effect,  for  the  ordinory  mutt  have  ex- 
ercised his  discretion  to  depopulate  the  church  of  its 
«wu  proper  inhabitante  if  he  could  have  granted  such  a 
faculty."  This  is  strong  language,  indicating  that  to  allo- 
cate a  pew  in  a  parish  church  to  a  non-parishioner  would 
be  a  most  improper  eaercweof  the  discretion  of  the  ordi- 
nary. Bj/trUji  V.  Windtu,  5  B  &  C.  1,  referred  to  by  Or. 
WaUb,  was  a  case  of  prohibition.  Staple-inn,  Hulborn, 
claimed  seven  pews  in  the  parish  church  of  St.  Andrew, 
Uolboin.  The  libel  in  the  Ecclesisstical  Court  stated 
that  Stople-inn  was  extra- parochial,  and  surrounded 
«n  all  sides  by  the  parish  of  St.  Andrew ;  that  the  inn 
had  held  these  pews  and  repaired  them  from  time  im- 
memorial. A  prohibition  was  prayed,  on  the  ground 
tbat  tbe  Ecclenastical  Court  could  not  try  «  question 
of  presnription.  Judge  Bayley,  delivering  judg- 
ment, said:  "The  claim  in  question  is  by  non- 
Jtrisliioners  in  respect  of  messuages  out  of  tbe  parish. 


These  messuages   are  io  no   parish,  but  are  extn- 
parochial,  and  surrounded  on  all  sidea  by  the  parish  of 
St.  Andrew.     But  what  right  can  the  inbabitaat  of  an 
extra-parochial  place  have    in  the  body  of  a  parish 
church,  except    by  prescription  ?     He  ooatrUmtes  to 
none  of  the  expenses  of  the  church ;  they  are  borne 
exclusively  by  tbe  parishioners.     To  whom  does  the- 
use  and  enjoyment  of  tbe   body  of  the  church  be- 
long ?    To  the  parish  and  its  inhabitonts.    The  ordi- 
nary, indeed,  has  tbe  right  of  disposing  of  seats;  bat 
can  he  dispose  of  them  to    •    non-parishioner?  L 
apprehend  not.     Is  not  bis   right  confined  solely  to 
resident  parishioners  7     I  take  it  to  be  clear  that  it  ii> 
Why  is  a  faculty  to  a  man  and  his  heirs  bad  ?    Be- 
cause it  propose*  to  give  the  right,  whether  the  man- 
and  his  heirs  continue  resident  or  not.    Why  cuuut 
a  seat  be  daimoil,  either  by  faculty  or  prescription,  as. 
appurtenant  to  land  ?     Because  it  is  in  respect  of  in- 
habitancy that  it  is  to  be  used.     Why,  if  a  man  qoitt. 
the  parish,  is  his  right  to  ase  a  seat,  whatever  wu 
the  nature  and  origin  of  that  right,  at  an  end?    Be- 
cause he  has  ceased  to  be  aparishioner.    Why,  if  a 
seat  is  appurtenant  to  a  house,  cannot  the  ownsr  ot 
the  fee  restrain  his  tenant  from  tbe  use  of  it  ?    Be- 
cause the  seat  ia  for  the  benefit  of  the  house — for  tbe 
inliabitaut  of  the  house  ;   not  for  the  benefit  of  the 
owner  if  he  cease  to  inhabit  it.     Upon  authority  sal 
principle,"   he  says,   "I  am  of  opiniou  that  extrs- 
parocliisls  cannot  retain  a  pew  in  the  body  of  a  church 
otherwise  than  by  prescription,  if  tbey  could  do  so  by 
prescription."    Io  Lmudy  v.  Bagmard,  I  Y.  &  Jer. 
583,  a  case  which  was  decided  about  the  sama  time 
as  Bt/erley  v.  WMus,  though  it  was  not  referred  to- 
either  in  the  argument  or  in  tbe  judgment  in  that  aitr 
Chief  Baron  Macdonald  held  that  a  seat  in  the  body 
of    a    church  might   b«    prescribed    for    by  a  aon- 
parishioner,  as  appurtenant  to  a    house  not  in  the 
parish,   on  this  grouod — that  the  boose  might  Uavs 
been  at  one  time   in   tbe    parish,   and  therelore  tbe 
prescription  might  have  had  a  legal  origin.     This  esse 
seems  to  conflict  with  Bferlty  v.    fVindia  ;  but  they 
nre     capable    of    being    reconciled.       In   Bferltj  v. 
W'mdm  the  pleading  stated  that  Staple-inn  had  been 
ulways  extra-parochial,  not  belonging  to  any  paritb,. 
and  therefor*  it  showed  on  tb*  fac*  of  it  that  tbe 
prescription  could    never   have    bad  a   legal  origie. 
Howerer,  I  am  far  from  acquiescing  in  tbe  judguteot 
of  the  Chief  Baron.     I  do  not  think  it  ia  good  U*. 
I  think,  as  regards  a  pew  in  tbe  body  of  a  puisb 
church,  the  right  thereto  ceases,  no  matter  bow  oeatxi,. 
or  liow  long  it  bad  existed,  the  moment  the  occajjsr 
ceases  to  be  a  parishioner,   whether    by  leaving  tire- 
parish  or  th*  parish  leaving  him.     He  ceases  to  be- 
liable  to  tbe  obligations  and  burden*  of  a  parisbiMicr. 
Why   should  be  enjoy   the  righto  of  one?     Ho«- 
ercr   this  may  be,  it  is  plaiu  that  a  non-parisbioDa 
cannot  claim  a  pew  by  any  means  but  by  preacription,. 
if  be  can  by  that.      There  is  no  case  of  prtscnption 
here.    Tbe  church  itself  was  built  only  in  1669.    It 
is  then  clear,  both  by  the  ecclesiastical  law  *od  tbs' 
cnmmin  law,  that  a  pew  or  sitting  cannot  be  allocated 
to  a  person  who  is  not  a  parishioner.     So  much  is  this 
the  case  ibat  a  faculty  to  n  man  and  bu  beirs  is  bsd,. 
because  they    may   become    non-resident.     If  such  a 
faculty  is  bad  because,  by  possibility,  be  or  hi*  han 
may  become  non-parishioners,  i  /brtiori,  a  faculty  to- 
a  non-parishioner  would  he   bad ;    and,  if  a  faeolty 
would  be  bad,  it  would  b«  difficult  to  maintain  that  it 
would  be  either  *  legal  or  a  prudent  ezercis*  of  the 
discretion  of  the  ordinary  to  allocato  a  pew  to  a  doo- 
parishioner  by  a  less   formal   instnuneot.     But  it  is 
said    that    some   of   these  non-parishiooers  eeonpisd 
seats  in  a  gallery  which  had  been  removed  during  the 
alterations,    and    which  gallery,  it  ia  aaid,  had  bees 
erected  by  them,  or  those  under  whom  tbey  claim.    It- 
is  not  th*  case  that  any  of  these  person*  tbemstlvo- 
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inettd  ihe  gallary,  and  H  u  Dot  shown  bow  tb«/ 

«lw'ai  aader  tboss  who  did,  or  what  rigbt  or  power 

thoia  pwMBs  bad  to  gin  their  pews  to  them.    But 

-eren  if  they  had  erected  the  gallerj,  I  do  not  think 

■Hut  oinamstance,  without  a  faculty,  to  which  there  ia 

DO  pretenaioD,  would  giro  a  non- parishioner  anr  right 

or  claim  to  a  seat.     An  aisle  and  a  gallery  rest  on 

totatl/  different  groands.    A  galleij  is  an  erection  in 

ilia  body  of  a  ehnrch,  annexed  to  the   cbnrob,  and 

fermiDg  part  of  that  which  the  parishioners  are  bound 

ia  repair ;  an  aisle  is  an  addition  to  the  bnilding.     It 

is  farther  argued,  that  this  is  a  cathedral,  that  the 

-eathedral  u  the  p.irish  church  of  the  whole  diocese, 

sad  (bat  tlie  bishop  can,  therefore,  allocate  a  pew  or 

seat  in  it  to  sny  person  within  the  diocese,  as  all  are 

ipaiisbioners  of  it.    It  is  true,  that  the  cathedral  is  the 

fsriih  church  of  the  whole  diocese,  because  it  ia  the 

■chorch  of  the  bishop,  who  has  the  cure  of  souls  of  the 

whole  diocese ;  and,  though  all  of  the  diocese  may 

'lecaire  the  sacrament  there,  or  be  married  there,  yet 

■they  are  not  bound  to  do  so ;  nor  were  they  liable  to 

repsir  the  cathedral,  except  in  eases  where  all  other 

faads  failed.    They  hare  not,  therefore,  in  a  cathedral 

any  parochial  rights.    As  to  seats  in  a  cathedral,  I 

can  find  nothing   in  the  books  of  our  law  upon  the 

sabjeet    Bat    Francis,    in   his   work,    "  De  Catbe- 

drslibos,"  c  5,  speaking  of  the  nave  of  the  cathedral, 

where   alone     the    laity    could    properly  go,    says : 

"In  which  part  of  the  church,  if  there  should  be 

fenns  or  benches  for   the   laity,  and  it  be  necessary 

to  ragnlate  them,  the  regulation  of  them  belongs  to 

the  bishop ;  but  seats  ought  not  to  be  permiited."    It 

woold  appear  then,  to  he  the  law  that  seats  iu  the 

asTe  of  a  cathedral  ought  not  to  be  allocated  at  all, 

that  the  navs  shoold  be   free  for  all  prrsons  of  the 

-diocese ;  at  all  erents,  the  inhabitants  of  the  parish  in 

which  the  cathedral  is   pisced   have   no  rights   in  a 

■cstbedral  ;  and  if  the  bishop  were  to  allocate  a  pew  in 

-a  cathedral  to  any  persen  in  the  diocese,  it  is  probable 

thst  no  one  would  bare  a  right  to  question  it.     This 

poaaibly  may  be  so  in  a  church  that  is  solely  a  oatlie- 

drsl ;  but  in  this  church,  which,  in  its  original  oonse- 

cntion,  was  made  a  parochial  a*  well  as  a  cathedral 

^arch,  in  which  the  parishioners  of  Templemore  hare 

lights,  I  am  of  opinion  the  distribution  and  allocation 

of  pews  must  be  goTemed  by  the  law  applicable  to 

Jiarish  cliurches,  and,  consequently,  that  seats  cannot 

lia  allocated  in    this   church  to  persons  who  are  not 

psnsbiooers,  and  that  this  allocation  must  be  amended 

in  thst   respect.     This   will  sffect   the   allocation  of 

<hrae  pews  and  four  half  pews.    The  pew  sllotted  to 

Uias  Dogherty  is  not  affected  -by  this  ruling,  and  I 

shall  not  displace  her.    The  other  objections  are  all 

to  the  mode  in  which  the  chnrcbwatdeos  have  exer- 

<)sed  that  discretion  which  the  law  gires'  them.    I  see 

no  resson  to    beliere  that  they  have '  hsen  gaided  or 

influenced    by  any  improper  or  unworthy  motive,  or 

(bat  they  have   not  exercised  a  sound  discretion.     I 

*i>aU  not,   therefore,    interfere  with  this  allocation, 

sxoept  where  I  think  the  churchwardens  have  erred  in 

point  of  law.     I  cannot  beliere  that  they  woold  allo- 

<*te  pews  to  parishionrrs  who  do  not  attend  the  church, 

or,  if  they   did,  that   the   dean  and   chapter  would 

sanction  such   allocation.     What,  then,  is  to  be  done 

with  theae  pews  that  have  been  improperly  allocated  1 

I  bare  read  carefully  the  allegation  of  the  opposers. 

I  cannot  find  it  in  any  statement  that  any  of  them, 

sxcept  Mr.  Hempton,  were  in  the  habit  of  attending 

fl«  cathedral   before  the  alterations;  that  they  have 

been  praventAd,  by  this  allocation  of  pews,  attending 

the  cathedral,    or  either  of  the  other  churches  ;  that 

they  reside    nearer  to    the  cathedrtd  than  the  other 

chorebes,  and   that  attendancs  on  the  other  churches 

*euld  be  inconvenient  to  them  or  their  families.     It  is 

*<>dsnt  the  cathedral  cannot  accommodate  all.    I  can 

£od  oothiog,  either  in  the  allegation  or  in  the  memo- 


rial sent  to  me,  to  enable  me  to  make  a  selection  from 
these  persons,  and  allocate  those  pews  to  them ;  bat  I 
find  it  stated  in  the  allegation  that,  by  the  alteration* 
in  the  cathedral,  the  number  ef  free  seats  have  beea 
greatly  rednoed.  I  regret  this  mnoh.  What  I  shall  do 
is,  I  shall  send  this  allocation  back  to  the  church- 
wardens, or  rather,  to  the  present  ohurchwardens, 
directing  them  to  allocate  these  pews  smong  the  existing 
occupiers  of  pews.  In  such  a  way  aa  to  increase  the 
number  of  free  sittings.  There  is  but  one  observation 
further  I  desire  to  make,  and  it  is  addressed  to  thosa 
who  shall  be  allotted  pews.  I  wish  them  to  nnder- 
ktand  that  such  allocation  gives  them  no  property  in 
the  pew.  All  the  pews  in  this  church  are  the  property 
of  the  bishop.  All  a  pariabioner  acquires  by  an  allo- 
cution of  a  pew  by  the  churchwardens  is,  a  right  to- 
sit  in  it — a  mere  easement ;  he  has  no  right  to  exdude- 
others  from  it,  if  he  and  his  family  do  not  occupy  the 
entire  of  it.  The  churchwardens  have  a  right  to  fill 
the  pews,  even  those  allocated  to  parishioners.  A  man 
has  no  right  to  keep  a  pew  unoccnpied.  I  will  giva 
no  costs. 


CSOWN    OASES   RK8KRVED. 

Beportol  by  Johh  Tuoxpsox,  Esq.,  BarTlsteiHit-Law. 

Saturday,  Nov.  14,  1863. 
Beg.  v.  TaouAs  ard  Willbtt. 
Treasiire  (row — Conceabnent  from  the  Cromt— 
OceuUatio  Jraudubta — Evidmei. 
In  an  indictment  fur  eoneealing  tie  finding  of  trta~ 
sure  trove  from  Ike  Crown,  it  ii  not  necessary  f»' 
aver  tlutt  the  pritoner    concealed  it  Jraudulentlg. 
Theworde  "  tmlawfullt/,  tpUfvUy  and  hunoingtg,'* 
are  sufficient. 
A.,  i»  ploughing,  foundXarge  ringe  of  old  gold  of  eom- 
tiderable  value  and  sold  them  for  brate  to  B.  for 
5s.  6d.,  saying  where  he  found  it.  B.afleneetrds found 
out  that  they  aere  gold  and  offered  them  to  ajewtUer 
for  sale  as  gold.     Then  B.  said  he  had  told  them 
to  C.  for  braes.     Then  B.  and  C.  were  at  a  bank 
together,  depositing  part  of  the  proceeds  for  tehick 
C.  had  sold  Ihe  gold  rings  : 
Held,  that  there  uiae  evidence  to  support  a  coninction 
of  both  B.  and  C.far  knowingly  concealing  treasure 
trove  from  the  Crown. 

Case  reserved  for  the  opinion  of  this  court  by  Bram- 
well,  B.,  at  the  Sussex  Summer  Assizes  1863. 
(Copy  Indictment.) 
Sussex,  to  wit. — The  jurors  for  our  Lady  tb* 
Queen  upon  their  oath  present  that  heretofore  and 
before  the  committing  of  the  offence  hereafter  men- 
tioned, to  wit,  on  the  12th  day  of  Jan.  A.D.  1863, 
one  William  Butchers,  a  labourer,  in  the  employ  of 
one  Thomas  Adams,  farmer,  of  the  perish  of  Mount- 
field,  in  the  county  of  Sussex,  while  he,  the  said  Wm. 
Butchers,  was  ploughing  in  a  certain  field  in  the  oc- 
copation  of  the  said  Thomas  Adams,  at  the  paruh 
aforesaid,  in  the  county  aforesaid,  did  find  hidden  in 
and  under  the  ground  and  soil  of  the  said  field  certain 
treasure  of  gold  of  the  value  of  500t.  and  upwards  of 
lawful  money  of  Great  Britain,  and  which  said  treasure 
was  of  ancient  time  hidden  as  aforesaid,  and  the  owner 
whereof  at  the  time  when  the  same  was  so  hidden  as  afore- 
SAid  cannot  now  be  found.  And  the  jurors  sforesaidupon 
their  oath  aforesaid,  do  further  present  that  our  Lady 
the  Queen,  in  right  of  her  Royal  Crown,  and  by  virtue 
of  her  Prerogative  Royal,  is,  and  at  the  time  of  the 
said  finding  was,  entitled  to  the  said  treasnre  so  found 
as  aforesaid.  And  the  jurors  aforesud  upon  their 
oath  sforesaid,  do  further  present  that  Silas  Thomas, 
of  the  parish  aforesaid,  in  the  connty  aforesaid,  la- 
bourer, and  Stephen  Willett,  of  the  parish  of  Ore,  ia 
the  county  aforosaid,  labourer,  from  the  said  13th  day 
of  Jan.  in  the  year  aforesaid  to  the  time  of  taking 
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this  inqDigition  did  onlawfulljr,  wilfally  and  knowingi; 
eonceal  the  finding  of  the  uid  treasure  from  the 
knowledge  of  onr  X^id;  the  Queen,  against  the  pea«e 
of  oor  said  Lady  the  Qaeen,  her  crown  and  dignitjr. 
(Copj  Inqaiaition.) 
Bape  of  Ehstings,  Sussex,  to  irit. — An  inqniaition 
taken  foronrSorereign  Lady  the  Queen,  at  the  dwelling- 
boase  of  Riohard  Thompson,  known  b;  the  name  of 
the  John's-cross  Inn,  in  the  pariah  of  Monntfield,  in 
the  rape  of  Hastings,  in  the  conntj  of  Sossex,  on  the 
S7th  March  1863,  befors  m^  Nathaniel  Polhill  Kell, 
gentleman,  coroner  for  the  said  rape,  bj  rirtue  of  m; 
said  ofSce,  and  of  the  statnte  in  that  case  made  and 
prorided,  npon  the  oaths  of  Isaac  Mannington,  James 
Crouch,  Thomas  Boss,  Boliert  Fuller,  Daniel  Olnej, 
John  Pinfon,  Edward  Muggeridge,  Thomas  Badcocic, 
James  Moon,  Bichard  Jempson,  George  Hajward  and 
Isaac  Thompson,  the  sjreral  persons  whose  names  are 
hereunder  written  and  seals  affixed,  good  and  lawful 
men  of  the  said  rape  dnij  chosen,  and  beiebj  assembled 
before  me  at  the  time  and  place  aforesaid,  and  now 
here  dnly  sworn  and  ^charged  to  inqnire  on  the  part 
of  and  for  our  Sorereign  Lady  the  Queen,  of  and  con- 
cerning certain  treasure  lately  found  in  the  earth  and 
soil  of  and  in  a  certain  field  situate  and  being  in  the 
said  parish  of  Monntfield,  and  in  the  occupation  of 
one  Thomas  Adams,  of  the  said  parish  of  Monntfield, 
farmer ;  and  they,  the  said  jnrors,  being  duly  sworn 
and  charged,  apon  tlieir  oath  aforesaid,  to  inqnire  on 
the  part  of  our  said  Lady  the  Queen  of  and  coucemiug 
the  said  treasure  as  aforesaid,  and  having  heard 
•Tideuce  upon  oath  produced  to  them,  do,  on  their 
oath  aforesaid,  say,  thai  on  the  12tb  Jan.  1863, 
William  Butchers,  of  the  said  parish  of  Monntfield, 
labourer,  being  employed  by  the  said  Thos.  Adams  in 
ploughing  in  tlie  said  field,  did  then  and  there  find 
deposited,  hidden  and  concealed  in  and  ander  the 
earth  and  soil  of  the  said  field,  in  the  parish  of 
Monntfield  aforesud,  in  the  rape  aforesaid,  eertain 
pieces  of  old  gold  of  the  weight  of  1  libs.,  or  there- 
abouts, and  of  the  value  of  530/.  and  upwards  sterling 
of  current  moneys  of  this  realm,  and  which  said  piaoes 
of  old  gold  were  of  ancient  times  deposited,  hidden  and 
concealed  as  afureaaid,  and  that  the  owner  or  owners 
whereof  cannot  now  be  known.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  say  that  the  said 
several  pieces  of  old  gold  so  deposited,  bidden,  con- 
cealed, and  found  as  aforesaid,  before  and  at  the  time 
and  so  finding  the  same  as  aforesaid,  were,  and  from 
thence  hitherto  have  been,  and  still  are,  the  gold, 
money  and  property  of  our  said  Lady  the  Queen ; 
of  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  say  that  the  said  William  Butchen  aad 
Silas  Thomas,  of  the  said  parish  of  Mountfield,  brick- 
layer, and  Stephen  Willett,  of  the  town  and  port  of 
Bastings,  cab  proprietor,  from  the  time  of  the 
said  finding,  until  and  at  the  time  of  taking  of  this 
inquisition  at  the  said  parish  of  Monntfield,  in  the 
said  rape  of  Hastings,  in  the  said  connty  of  Sussex, 
concealed  the  said  finding  of  the  said  several  pieces  of 
old  gold  from  ma  the  said  coroner,  and  from  onr  said 
Lady  the  Queen,  and  did  not  make  known  the  said 
finding  to  any  person  or  persons  whomsoever  lawfully 
authorised  or  empowered  to  receive  the  said  old  gold, 
or  the  information  respecting  the  finding  thereof,  on 
behalf  of  onr  said  Lady  the  Queen.  And  the  said 
Jnrors  do  further  say  tliat  the  said  William  Butchers 
and  Silas  Thomas  are  now  respectively  in  fnll  life  and 
living  in  the  said  parish  of  Mountfield,  in  the  said  rape 
of  Hastings,  and  that  the  said  Stephen  Willett  is  also 
DOW  in  fnll  life  and  living  at  the  town  and  port  of 
Hastings  aforesaid.     In  witness,  &c. 

The  prisoners'  counsel  having  addressed  the  jury,  a 
Terdict  of  "  Guilty  "  was  returned. 

The    following    questions    vera    reserved  for    the 
opinion  of  tUi:  Cvurl  of  Criminal  Appeal : — 


1.  Whether  the  indictment  and  inquisition,  ar  other, 
is  sofBcirnt  in  law  ? 

3.  Whether  the  evidence  against  both  piisooers,  or 
either,  was  snffident  to  jusiify  the  verdict. 

jOmsum,  Q.C.  (fianos  with  him)  for  the  Crown. — 
It  is  submitted  that  the  conviction  was  good.  The 
points  reserved  were : — I.  Whether  the  indictment  is 
good?  2.  Whether  there  is  evidence  to  go  to  the 
jury?  The  indictment  alleges  that  the  prisoners 
"  unlawfully,  wilfully  and  knowingly  "  concealed  tha 
finding  of  the  treasure  from  the  Queen,  and  it  was 
contended  at  the  trial  that  it  was  bad  for  not  averring 
that  the  prisonera  concealed  tbetreasare  "fraudulently." 
The  prisoner's  counsel  argued  that  the  word 
"  fraudulently  "  was  necessary,  on  the  authority  of 
the  following  pasasgs  in  Co.  3rd  Inst.  e.  58 : — 
"  Treasure  trove  is,  when  any  gold  or  silver,  in  coin, 
plate,  or  bullion  hath  been  of  ancient  time  bidden, 
wheresoever  it  be  found,  whereof  no  person  can  proro 
any  property,  it  doth  belong  to  the  King,  or  to  som« 
lord  or  other  by  the  King's  grant  or  prescription.  Tb« 
reason  wherefore  it  belongeth  to  the  King  is  a  rule  of 
the  common  law,  that  such  goods  whereof  no  penoa 
can  claim  properly  belong  to  the  King,  as  wrecks, 
strays,  &c.  ....  It  appeareth  by  Bracton  and  Glanvil 
also,  that  oeeullalio  ihesauri  iiamiti  JrauialMm  was 
such  so  ofiience  as  was  punished  by  death."  It 
will  be  found,  however,  if  the  authorities  are 
carefnily  examined,  that  "  frandnloaa "  in  this 
passage  means  nothing  mora  than  the  wilfully 
and  knowingly  concealing  the  treasure  trove. 
In  Black.  Com.  S95,  treating  of  tha  King's  prer^a- 
tive,  "  treaaure  trove  •*  is  staled  to  b«  "  where  aay 
money  or  coin,  gold,  ulver,  plate,  or  bullion,  is  found 
hidden  in  the  earth  or  other  private  place,  the  owner 
thereof  being  unknown,  in  which  case  tha  treasure 
belongs  to  the  King."  In  Glanv.  lib.  1 ,  c  S,  the  words  used 
are,  '*  occuUatio  invaUi  thuauri  /raudulota ;"  and  IB 
lib.  14,  c.  2,  it  is  said,  "  A  plea  de  oeeuUatione  weeati 
thtnuri /rauduhta  ia  usually  managed  in  the  manner 
above  stated  where  a  certain  accuser  appears :" 
(Beame's  translation,  Lond.  1812,  p.  352.)  In  Bracton, 
lib.  3,'de  Coronft,  ff.  119,  120  (edit.  1569),  the  words 
are  "  quasi  crimen  /urti  icHictt  oeenltatio  thamri 
inventi  frauduloia  .  ...  est  auttm  Uutaunu  qum- 
dam  depotitio  ptainia  vet  aUeriut  metalli,  ifc." 
In  Brittou  (edit.  1640)  De  Coroners,  c  1,  the  word 
"malioioiuly"  and  not  fraudulently  is  used,  "  El  voUmt 
que  come  nule  Jelonie  ou  meiavaUwre  toil  aomute  <m 
JUS  Iretor  toi  trove  desouthe  tern  wunaet/tewieiU 
mosee."  The  translatioa  by  Kelhan  (edit.  1762),  is 
"It  is  onr  pleasure,  as  soon  as  any  felony  or  misad- 
venture has  happened,  or  treasure  be  found  iaigntdlj 
concealed  under  ground,"  &e.,  that  the  coroner,  as 
soon  as  he  has  notice,  issue  bis  precept.    See  also, 

FleU,  p.  61  ; 

The  Mirror,  o.  1,  s.  13  ;  c  3,  s.  18,  pp.  43,  165; 
snd 

SUt.  4  Edw.  1,  St.  2  ; 

Sunudforde  plees  del  Coron.  (1583-90),  c  42, 
p.  39,  tit.  "  Treasure  trove;" 

Chittv's  Perog.  (edit  1820)  p.  153 ; 

Hawk  P.  C.  0.  101,  s.  57. 
The  result  of  the  authorities  is,  that  "  frandnlosa"  is 
not  the  essential  word  in  the  indictment,  and  need  not 
be  alleged.  The  ofi'ence  is  the  knowingly  cosoealing 
treasure  trove  without  making  it  known  to  the  eoroMr. 
The  only  precedent  of  an  inquisition  the  Crown  officers 
htve  discovered,  is  one  drawn  by  Lord  AUnger,  whea 
Attorney-General,  of  which  the  inqmsition  ia  this  caaa 
is  a  copy.  The  indictment  contains  the  addittosal 
words  "  unlawfully,  wilfully  and  knowingly."  Seooodly, 
the  offence  was  proved  as  against  both  prisooecs.  It 
is  shown  that  treasure  trove  having  beiH 
found,  the  prisoners  knew  it,  and  while  it  «aa 
in    their    possession  concealed  it  from    the  Qa 
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Ct.  Cas.  R.] 


Rko.  v.  Thomas  and  Willett. 


[Cb.  Cas.  K. 


(Mabtis,  B. — I  do  not  M«  that  th«  eridcnce  is  to 
-dear  that  Thomu  did  know  that  what  lia  was  bnjing 
waa  gold.]  Thar*  is  CTidnce  that  be  knaw  the 
xircamataBeea  ander  which  the  tbiogs  were  found ;  bat 
•sot  tiiat  at  the  momtnt  of  the  purchase  be  knew  that 
(hff  were  other  than  brass.  [Mabtin,  B. — The 
•eridenes  is  that  Batcher  found  the  metal  which  be 
Miered  to  be  brass,  and  that  Thomas  bought  it  of 
dim  noder  the  same  belief,  but  afterwards  diseorared 
that  it  was  gold  and  neglected  to  gire  anjr  infonnation.J 
The  policeman's  evidence  is  important  to  show  that 
both  were  knowingly  concealing  the  finding  of  the 
tnaaure  from  the  Grown. 

Xiiton  {amictu  euria)  referred  the  court  to  Reg. 
T.  Filzdmom,  4  Cox.  C.  C.  346.  In  that  ease  the 
€oait  of  Criminal  Appeal  in  Dublin  held  that  it  was 
Meesearjr  in  an  indictment  on  the  31  Geo.  3,  e.  31,  for 
drifing  away  cattle  under  colour  of  a  cifil  bill  decree, 
to  sTer  that  the  party  did  so  fraudulently. 

Erli,  C.  J. — I  am  of  opinion  that  in  this  case  the 
-cotTiction  was  good.  It  appears  to  me,  first  of  all, 
with  respect  to  the  form  of  the  indictment,  that  there 
k  no  law  which  bai  said  that  it  is  essential  to  the 
Talidity  of  the  indictment  that  the  concealment  should 
be  charged  to  be  a  fraudulent  concealment.  The  old 
astborities  describe  that  the  offence  consists  in  the 
"OKnitatio  Jraadtilota,"  for  two  or  three  nse  the 
wordyrav<{ti/osa,  and  two  or  three  more  show  clearly 
what  they  mean  by  it,  viz.,  that  the  party  knew  that 
be  was  ooocealing  from  the  King  treasure  troTe  with- 
out any  of  the  excuses  which  it  is  afterwards  said  the 
p«ty  may  bring  forward.  He  may  say,  "  I  hid  it  my- 
sdf."  He  may  say,  "  Hy  friend  hid  it  and  I  knew  it 
at  the  time,  and  I  always  intended  to  find  it."  He  may 
bars  other  cause*  which  will  justify  the  concealment. 
We  find  that  the  meaning  of  the  words  "  oeoiUlalio 
fmuialota "  in  the  earlier  writers  was  an  unlawful 
eoneealmeot,  because  the  offence  is,  that  if  you  know 
that  it  is  treasure  trore  and  do  conceal  it  yon  are 
gnHty  of  an  unlawful  act,  "  oeadtatio  fnutivlota," 
nalawfnl  concealment.  The  whole  line  of  authorities, 
which  we  are  Tsry  much  ablij;ed  to  Mr.  Denman  for 
{oug  throagb,  satisfies  ns  that  it  is  by  no  means 
the  essence  of  the  offence  that  it  should  be  a 
frandalent  concealment.  .  If  a  statute  makes  an 
sffeooe  and  niea  a  word  by  which  the  deft, 
is  to  be  indicted  under  that  statute,  that  word  must 
be  used.  If  a  statnts  gire*  a  short  form  of  indictment 
and  says  that  the  description  of  the  offence  may  be 
as  follows,  then  using  that  short  form  of  indictment, 
the  leanng  oat  of  the  essential  description  which  is 
£iTea  m  that  short  form  loses  the  benefit  of  the  statnte 
which  gives  that  form.  Nothing  of  that  sort  applies 
to  the  present  ease.  Then  as  to  the  offence  itself, 
the  Uw  is  perfectly  clear.  At  one  time  this  was  a 
hrueb  of  the  rerenue  to  which  importance  was 
sitached.  Probably  it  may  hare  been,  alter  disturbed 
<iaMs,  a  sooree  of  considerable  wealth.  The  Queen 
has  a  right  to  the  treasure  which  b  concealed,  and 
the  party  who  finds  it  is  bound  not  wilfully  to  hinder 
the  finding  from  coming  to  the  knowledge  of  the 
Qoeea's  offioers.  If  be  is  guilty  of  a  wilful  act  of 
<sueaalment  by  which  he  has  deprived  the  Qneen  of 
this  treasure,  that  is  the  offence  which  all  the  law 
niters  have  laid  down,  and  that  is  the  offence  charged 
m  this  indiotmenL  The  fact*  are,  that  a  ploughman 
came  upon  a  quantity  of  gold ;  that  he  was  a  perfectly 
inoocaat  finder;  that  be  believed  it  to  be  brass, 
beeao**  h*  sold  it  for  brass.  But  the  two  persons  here 
■odieted,  namely,  Thomas  and  Willett,  knew  from  the 
hegmning  that  it  was  gold,  and  knew  where  it  was 
fiHind,  from  Batcher  the  finder;  they  |Eot  from  him 
*>tb  a  psyiiMot  as  for  brass  the  gold  which  he  had  so 
feond  ;  they  sold  it  for  its  value  as  gold ;  tbey  con- 
^oed  to  auert  with  falsehood  that  they  bad  received 
<oly  brass  and  sold  it  for  brans.    To  my  mind  there  is 


very  clear  evidenoe  that  Thomas  was  informed  ij 
Butcher  of  the  field  where  the  treasars  was  found,  and 
the  nature  of  the  article,  and  Thomas  from  the  benia- 
ning  said,  "  My  brother-in-law  will  dispose  of  it."  That 
brother-in-law  being  Willett,  was  applied  to;  be  said,  "I 
have  been  in  California ;  I  know  what  gold  is ;"  and 
he  is  tbe  person  who  takes  this  for  brass;  he  joins  in 
psying  fi^  it  as  brass;  and  is  the  man  who  sells  it  for 
gold,  and  has  the  benefit  of  the  aooount  which  is  opened 
out  of  tbe  proceeds. 

WioHTXAH,  J. — Agreeing,  as  I  do,  with  the  Lord 
Chief  Justice  in  the  nature  of  the  offence  which  is 
charged,  I  should  not  bsve  thought  it  necessary  to  say 
one  word  upon  the  matter,  but  that  I  am  not  satis- 
fied that  in  this  case  then  was  not  any  snfflcient  evi- 
dence to  show  that  Willett  knew  of  tbe  finding  of  tbe 
treasure.  Tbe  offence  is,  the  concealing  the  finding  of 
tbe  treasure,  knowing  that  it  had  been  found  under 
such  circumstances  as  would  make  it  treasure  trove  and 
render  it  necessary  to  inform  tbe  Qneen  of  it.  But  in 
this  case  I  do  not  find  any  evidence  to  satisfy  me  that 
Willett  knew  that  it  was  treasure  trove,  and  that  it 
had  been  fooud  nnder  each  oircnmstances  as  would 
make  it  treasure  trove.  He  seems  to  have  given  a  very 
inadequate  price  for  it,  and  if  this  bad  been  an  indict- 
ment for  receiving  stolen  goods  knowing  them  to  have 
been  stolen,  there  certainly  might  have  been  sufficient 
to  warrant  a  conviction.  Bnt,  as  it  is,  I  confess  that  I 
am  not  satisfied  (I  say  no  more  than  that)  that  there 
was  sufficient  eridence  to  warrant  any  verdict  as 
against  Willett.  However,  the  reet  of  the  court  ar* 
of  opinion  that  there  was  sufficient  evidence,  and  there- 
fore it  is  unnecessary  for  me  to  say  more  than  that  I 
do  not  feel  satisfied  that  it  was  sufficient 

WiLLtAHs,  J. — I  am  of  the  sam*  opinion  as  tbe 
I/>rd  Chief  Juitiee  upon  the  law  and  upon  tbe  question 
whether  there  was  sufficient  evidence  against  Willett. 
1  think  that  it  was  for  the  jury,  and  I  wonid  only 
say  that  I  think  that,  in  addition  to  the  direct  evidence 
in  the  case,  there  is  a  fact  which  most  not  be  lost  sight 
of,  and  which  would  probably  be  considered  by  the  jury, 
namely,  tbe  extraordinary  and  significant  nature  and 
appearance  of  the  articles. 

Mabtu,  B.— I  am  also  of  the  same  opinion.  I 
take  tbe  offence  to  be  that  which  is  stated  in  the  pas- 
sage read  from  the  Third  Institute,  that  it  is  a  fraudu- 
lent eonoealment  of  found  treasure,  that  treasure  be  ing 
gold  or  silver.  Tbe  first  qnestion  is,  is  that  alleged  in  tbs 
indictment  ?  And  it  seems  to  me  that,  in  the  absence  of 
any  ambority  to  tbe  contrary,  tbe  allegation  that  tbe 
prisoners  unlawfully,  wilfully  and  knowingly  concealed 
tbe  finding  amounts  to  that.  If  there  bad  been  any 
authority  to  tbe  effect  that  tbe  word  "  fraadulent "  mnst 
of  necessity  be  used  in  the  indictment,!  would  have  bowed 
to  it,  hot  the  authority  cited  by  Mr.  Ribton  by  no  means 
goes  to  that  effecL  I  have  looked  into  the  precedents 
in  Cbitty  on  Pleading,  and  the  text  also,  and  I  find  no 
case  which  goes  the  length  of  saying  that,  when  special 
demurrera  existed  in  an  action  for  false  and  fraudulent 
misrepresentation,  the  word  "fraudulent"  must  of 
necessity  be  used,  and  that  it  would  not  be  com- 
petent to  nse  equivalent  words.  If  that  be  so,  it 
seems  to  me  that  tbe  indictment  is  right.  The  next 
question  is,  is  there  evidence  against  these  two  prisoners? 
Now  the  doubt  which  I  bad  originally,  and  tbe  reason 
why  I  requested  Mr.  Denman  to  read  the  evidence  was, 
that  it  stmck  me  that  the  offence  was  committed  upon 
tbe  fint  concealment,  namely,  that  tbe  first  person 
who  arrived  at  tbe  knowledge  that  this  article  bad 
been  found  in  tbe  manner  in  which  it  was  found,  and 
who  knew  that  it  was  gold,  was  the  guilty  party,  and 
if  there  had  been  any  guilty  party  anterior  to  tbe  two 
prisoners,  I  should  have  required  to  have  looked  into 
the  authorities  upon  accessories.  Bnt  it  seems  to  ma 
clear  that  Butcher  was  an  innocent  agent  in  this 
matter,  and  was  not  guilty  of  any  cttms  at  all,  and 
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Cr.  Cas.  B.] 


Rsa.  V.  IsaAKL  Hiluiah — Bemhktt  v.  Blais. 


[C.  B. 


that  lb«  firat  person  who  was  crimiuaU;  guilty  was 
Tboinu,  be  being  aware  of  the  fact  that  it  was  gold. 
And  I  own  that  it  seema  to  me  that  the  question  is 
not  whether,  if  I  had  been  a  jurjman,  I  sboold  hare 
-  oonricted  the  prisoners,  but  whether  there  was  eridenca 
'  to  go  the  jury,  and  whether  laj  brother  Bramwell 
was  bonnd  to  let  tbe  case  go  to  tbcm  ;  and  without 
sajing  that  if  I  had  been  npon  the  jury  I  shoald  not 
hare  participated  in  the  doubt  of  my  brother  Wight- 
man  and  have  acquitted  the  man  Willett,  it  seems  to 
^me  that  the  mont  probable  state  of  things  is  that  the 
first  prisoner  Thomas  bought  this  article  belisTing 
that  he  had  made  a  good  bargain  of  brass ;  that  he 
then  went  to  hu  brotfaer-in-law,  and  that  they  made 
oome  further  inquiry  about  it,  and  I  should  apprehend 
that  the  two  together  ascertained  it  to  be  gold  by 
ffting  to  a  goldsmith,  and  that  being  asoertained, 
Thomas  unt  Willett  to  London,  and  he  got  the  money, 
and  tbey  divided  it  between  them.  It  appears  to  me 
-that  such  was  the  transaction,  that  there  certainly 
was  evidence  to  go  to  the  joiy,  and  that  we  must 
uphold  the  conviction. 

Bbauweu.,  B. — I  cannot  help  saying  with  very 
great  Tespeet  that  it  appears  to  ma  that  there  is 
evidence  against  Willett.  He  says,  "  I  bought  it  for 
brass  and  sold  it  for  brass.  I  gave  64.  a  pound  for 
'it,  and  sold  it  for  G^d."  That  is  utterly  untrue.  It 
shows  that  he  knows  something  wrong  has  been  done 
which  must  be  concealed,  and  if  it  had  been  shown 
■«Uiuade  that  this  gold  had  been  stolen,  this  would 
prove  guilty  knowledge.  But  where  you  show  ctUtmde 
tliat  another  offence  has  been  committed,  why  dors 
not  this  show  guilty  knowledge?  It  seems  to  me 
almost  a  matter  of  demonstration  that  it  does 
show  it.  Supposing  that  it  had  been  a  case  of  stealing, 
it  shows  guilty  knowledge  on  the  part  of  Willett, 
And  I  therefore  think  that  there  is  evidence  against 
iiim.  Conviction  affirmed. 


•(Before  Eblb,  C.J.,  Wiobtuah    and    WiLixuts, 

JJ.,  Mabtw,  B.,  and  Kbatiho,  J.) 

Beo.  v.  Israel  Hillmah. 

procuring  potMon  or  noxiotu  thing — Intending  to  be 

M$td— Abortion — 24  ^  25   Vict.  e.  100,  a.  59. 
^  per$on  mpplying  a  noxiotu  drug  to  a  tmnuui  ailh 

the  intent  that    the  woman  ihould  use  it  for  ihe 

purpoee  of  producing  a  mitcarriage,  it  guilty  of  a 

nutdemeaaor  uithin  (As  24  ^  25  VicL  c  100,  i. 

59,  although  the  unman  herielf  did  not  intend  to 

take  it.  ' 

Case  reserved  for  the  opinion  of  this  court  by  the 
'Chairman  of  the  Wiltshire  Quarter  Sessions. 

At  the  Midsummer  Quarter  Sessions  for  tbe  cotmty 
of  Wilts,  bolden  at  Warminster,  in  the  said  county, 
<m  the  30th  June  1863,  Israel  Hillman  was  charged  in 
and  by  an  indictment  framed  under  sect.  59  of  the 
i!<4  &  25  Vict.  0.  100,  with  unlawfully  applying  and 
procuring  a  certain  poison  or  noxions  thing  called 
«aTin,  knowing  that  the  same  was  intended  to  be  nn- 
lawfnlly  used  or  employed  by  one  Sarah  Carrier  to 
procure  the  miscarriage  of  the  said  S.  Carrier. 

Upon  the  trial  it  was  contended  by  the  counsel  for 
the  deft,  that  there  was  no  case  against  the  deft,  because 
amongst  other  objections  it  was  necessary  that  the 
deft,  should  know  that  the  poison  or  noxious  thing  is 
intended  to  be  unlawfully  used  or  employed  with 
intent  to  procure  the  miscarriage  of  any  woman, 
whereas  it  was  not  ao  intended,  except  by  the  deft. 
Umself,  to  be  used  at  all. 

I  left  the  facts  to  the  jury,  and  they  being  satisfied, 
as  the  evidence  well  warranted,  that  the  case  was  in 
other  respects  proved,  found  in  answer  to  the  questions 
of  the  court,  and  in  accordance  with  the  evidence,  that 
the  proMcntriz  did  not  intend  to  take  the  substance  in 


question,  nor  did  any  other  person  except  only  the  deft, 
himself,  intend  that  she  should  take  it. 

The  jury  then  under  my  directisn  foimd  a  verdict 
of  guilty,  and  the  court  adimitted  tbe  deft,  to  bail  to  - 
appear  at  a  future  sessions  to  receive  senteise  (if 
necessary),  and  I  now  pray  the  opinion  of  this  benoor- 
able  court  as  to  whether  or  not  the  intention  of  anv 
other  person  besides  the  deft,  himself  that  the  sabstaiee 
should  be  used  to  procure  a  miscarriage  is  necessaiy  le 
constitute  the  offence  with  which  the  defL  was  charged. 

J.  W.  AUDHT, 

Chairman  of  tbe  Quarter  Seasiimi. 

r.  W.  Saunderi  for  tbe  prisoner.— The  59th  section 
enacts  that  whosoever  shall  procure  any  poison  ot 
noxions  thing  knowing  that  the  same  is  intended  to  be 
unlawfully  used  or  employed  with  intent  to  proeore 
the  miscarriage  of  any  woman,  whether  she  be  or  be 
not  with  child,  shall  be  guilty  of  a  misdemeanor.  This 
section  creates  a  new  offence  and  contemplates  a  cue 
only  where  the  procurer  and  tbe  recipient  hive  tin 
same  intent.  Here  it  is  found  that  the  woman  did  not 
intend  to  take  the  poison.  The  present  case  it  not 
within  the  section,  and  it  may  be  eatut  omtuw. 

Erlb,  C.J. — The  question  is,  whether  or  not  the 
intention  of  any  other  person  besides  tbe  deft,  him- 
self, that  the  poison  or  noxiotis  thing  should  be  used 
to  procure  a  miscarriage,  is  necessary  to  consiiwte  the 
offence  charged  under  tbe  24  &  25  Vict.  c.  100,  •■ 
95.  We  are  all  of  opinion  that  that  question  must  be 
answered  in  the  negative.  The  statute  is  directed 
against  the  procuring  or  supplying  of  poison  or  noxioos 
things  for  the  purpose  of  procuring  abortion  with  the 
intention  that  they  shall  be  so  employed,  and  knowing 
that  it  is  intended  that  they  shall  be  ao  emplojrid. 
Tbe  deft,  knew  what  his  own  intention  was,  and  that 
was,  that  the  substance  procured  by  him  iboidd  be 
employed  with  intent  to  procure  miscarriage.  The 
case  is  therefore  within  the  words  of  the  Act.  Ve 
confine  onr  judgment  to  tbe  question  submitted  to  ns. 
The  conviction  will  therefore  be  affirmed. 

The  rest  of  the  Court  concurring. 

Conviction  affrmi. 


C0T7BT  OF  COVOBOTSt  BENCH. 

Beported  by  Vf.  Mats  and  LmiucT  Snira,  Esqia, 
Berrt»ter»-at-Law. 

SEOISTRATIOH  APPBAL8. 

Saturday,  Nov.  21,  1863. 

BeMnett  (app.)  p.  Blain  (reap.) 

EUclion  law — County  vole — Sharet  in  joinl-ttoA 
company  provitionally  registered — Provitiim  in 
deed  of  letllemenl  tital  shares  should  be  personal!) 
—7  #8  Vict.c.  110,  ».  58. 

The  app.  claimed  a  right  to  vole  fur  the  county  ofL. 
in  respect  of  one  share  in  a  freehold  com  exdvsKje 
from  which  he  derived  more  than  40s.  per  ame"- 
The  com  exchange  belonged  to  a  company  'f 
shareholders,  established  m  1837,  and  registered 
under  the  7  if  S  VieL  e.  110,  *.  58.  /• 
accordance  with  the  company's  deed  of  sdlk- 
metU  the  Jreehold  land  upon  which  the  exchanft 
stood  was  vested  in  trustees.  The  affairs  of  <** 
company  were  transacted  by  a  commblee  of  skare- 
holders  called  the  eommittee  of  management,  and 
the  profits  derived  from  the  com  exchange  w* 
divided  by  the  committee  among  the  sharehalim. 
The  shares  in  the  exchange  were  declared  by  Me 
deed  of  settlement  to  be  Ihe  personal  property  of  tie 
shareholderi,  and  to  be  transferable  M  (As  noie 
prescribed  by  the  tmtlees  : 

Beld,  that  the  app.  had  no  freehold  interest  in  b^  >* 
respect  of  his  share  in  the  com  exchange  entiAnf 
him  10  the  franchise  claimed. 
At  a  court  held  before  one  of  the  rsTiaing  binisteo 
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Bkskbtt  v.  Buiia. 


tC.  B. 


tppninted  to  nriM  the  lUU  of  voters  for  the  loathem 
diriaioD  of  the  00Dnt7  of  Laneaater,  at  Manchester,  on 
the  ISth  Oct.  1863,  the  name  of  James  BeonaU  was 
objeoted  to  as  not  being  entitled  to  be  retained  or  in- 
wrted  in  the  Hanebestar  list  of  voters  for  the  aoothern 
ditiaoii  of  the  county  palatine  of  Laneaater.  The 
miiing  barrister  disallowed  the  claim  and  stated  the 
feUowisg  ease : — 

The  said  James  Bennett  is  entitled  to  one  sbara  in 
the  Mssebester  Com  Exchange,  in  Hanging-  ditoh,  in 
Uuuhester  aforeaud,  from  which  be  receires  more 
than  40<.  ytt  annom. 

The  company  of  proprietors  of  the  Hancbester 
Gmb  Exeban; e  was  established  bj  deed  of  settlement 
dated  20th  Jan.  1837.  (A  printed  copy  of  the  deed 
accompanied  the  ease.) 

The  land  apon  which  the  com  exchange  is  built  is 
Imhold,  and  was  conTejred  to  and  is  now  Tested  in 
tnutees.  The  income  is  derired  from  letting  the 
ofioes  and  cellars  nnder  the  large  room,  firom  letting 
staada  in  the  hall  or  large  room  for  the  use  of  anb- 
icribers  on  the  day  on  which  the  corn-market  is  held, 
sod  the  i^bt  of  personal  entranoe  to  the  building,  and 
alio  from  the  money  pud  for  the  ose  of  the  large  hall 
for  pabUc  meetings,  concerts,  &c. 

lie  eompaoy  has  only  been  registered  under  the 
I  &  8  Viet.  e.  110,  s.  58,  and  the  following  is  a  copy 
of  the  certificate: — 

"Certificate  of  formal  rvglatration  of  the  Man- 
chester Com  Exchange  Company,  pursuant  to  the  Act 
7*8  Vict  c  1 10. 

"  I,  Frederic  Sogers,  Esq.,  registrar  of  joint-stock 
companiea,  do  hereby  certify  that  the  company  of  pro- 
prietors of  the  Hancbester  Com  Exchange  Company  is 
rc^ersd  paranant  to  the  58th  section  of  the  above- 
ncotioned  Act. 

"Given  under  my  hand  and  sealed  wiUi  my  seal  of 
-See,  J«,.  8,  1845.        ..f„»„.„„  ro„.^ 

"  Registrar  of  Joint-Stock  Companies." 
it  was  objected — First,  that  the  said  company,  being 
registered  as  above,  became  a  oorporation ;  and  the 
««e  of  Bulmer  r.  NorrU,  K.  &  G.  321 ;  8  L.  T. 
if.  H.  S.  470,  was  cited  on  that  point.  Secondly, 
that  the  intereata  of  the  proprietors  was  merely  per- 
analty,  and  did  not  confer  the  right  of  voting.  Upon 
each  of  these  gronnda  the  revising  barrister  disallowed 
the  vote.  The  rotes  of  thirty-eight  claimants  were 
>bo  disallowed,  who  claimed  under  precisely  similar 
<acts,  sod  the  revising  barrister  granted  appeals  in 
each  case,  which  were  consolidated.  The  names  of  all 
the  i^ps.  as  tbay  appeared  on  the  liat  of  cUimanta  to 
vote  were  appended  to  the  case.  The  form  used  in 
each  ease  was  similar  to  the  following  : 


Nam& 

Abode. 

Natare  of 

Quallflca- 

tloa 

Where  situate. 

Bomett  Jamea 

Tew-tree-cot- 
tage,Crami>- 

Share  In 
Freehold 
Cora  Ex- 
change; 

Hangbig-ditcfa 

If  thb  dedsion  be  wrong,  the  names  of  the  apps.  are 
to  be  restored  to  and  inserted  in  the  register. 

ffammat  for  the  app. — The  company  has  never  been 
completely  registered,  bat  only  formally  rcfiistered  for 
the  porpose  of  protecting  the  directors.  By  7  &  8 
Met  e.  110,  s.  59,  a  company  is  to  be  considered  as 
iaeecporated  on  ocrtiSoate  of  complete  regisiration.  In 
iUmer  v.  Norri*  the  company  had  been  completely 
registered,  which  distinguisbe*  that  case  from  the 
pnaent  As  to  the  second  point,  it  is  true  that  the 
company's  deed  provides  that  the  shares  shall  be  con- 
•idered  aa  personalty,  but  the  agreement  of  parties  can 
have  no  effect  to  destroy  the  ordinary  incidents  at- 
tsthin^  Ut  the  possession  of  realty.    One  of  those  inci- 


dents is  a  right  to  vote  in  reepectof  a  freehold  pro^- 
dacing  40*.  per  annum.  [Kkatino,  J.  referred  to 
Baxter  v.  Brovm,  7  M.  &  G.  198.]  The  case  of  a> 
partnership  was  there  expressly  diatingnlshed  frum 
that  of  a  company  incorporated  by  Act  of  Parliament. 
When  the  partners  executed  the  partnership  deed  in  that 
case,  and  declared  that  the  estate  and  lands  belong- 
ing to  the  partnership  should  be  deemed  personalty^ 
they  had  no  intention  of  depriving  themselves  of  their 
right  to  vote  in  respect  of  tfaeur  interest  in  the  lands, 
and  so  when  this  com  exchange  was  projected  there 
was  no  such  intentton  oo  the  part  of  the  projeo- 
tors. 

IFeUy,  for  the  resp. — As  to  the  seeond  point,  the 
interest  of  the  app.  in  the  corn  ezohsnge  is  personalty 
only.      The  rale  is    well  expressed    in    Bogers    on 
Elections,  7th  edit  13?,  where  Bligh  v.  Brtnt,  S  T.  & 
C.  S68,  is  cited.    The  property  here  is  conveyed  to  ■ 
trustees,  whose  duty  it  is  to  divide  the  profits  between 
the  shareholders.    The  shares  are,  according  to  the 
deed,  to  be  transferable  in  any  manner  prescribed  by  the- 
trustees,  and  the  mode  of  transfer  prescribed  may  be- 
qnite  inapplicable  to  real  property.     If  the  app.'s  con- 
tention is  right  it  will  be  difficult  to  say  who  are  the 
persons   equitably  seised.      Would  the   exeentors   of 
deceased  shareholden  be  equitably  seised?     Would 
new  sharsholdets  be  so  ?    This  esse  is  distinguishable 
from  Btaettr  t.  Brown.    [Williams,  J. — That  ease 
ia  criticised  by  Lord  St  Leonarda  in  Jfyert  v.  Ptrigaf 
(reported  at  law,  11  0.  B.  90 ;  in  eqnity,  16  Sim.  583  ;. 
and  on  appeal,  8  De  0.  M.  &  G.  599),  which  decided 
that  sbans  in  a  joint-stock  bank  which  possessed  reaf 
esute  were  not  within  the  Statute  of  Honmain.}. 
Sharea  in  gas  companies  have  been  held  not  to  come 
within  the  Sutnte  of  Mortmain,  and  the  interest  of  a 
sharabolder  in  a  mine  worked  on  the  cest-book  prinaple 
is  personalty  and  not  realty : 

Waller  v.  Riohardton,  2  M.  &  W.  882 ; 
Thompson  v.  ThamptOH,  I  ColL  Ch.  Rep.  381 ; 
Wat40n  V.  SpratUy,  10  Ex.  283 ; 
Eduardt  v.  Sail,  19  Jur.  1189;  85  L.  J.  82,-, 
Ch. 

Banoen  in  reply. — ^When  an  Act  of  Parliament 
directs  that  shares  in  a  company  shsll  be  considered  to- 
be  personalty,  no  difficulty  can  arise ;  but  fiom  sucit 
cases  no  analogy  can  be  derived  which  shall  govern  the 
present  case.  The  committee  here  have  the  power  of 
letting  the  rooms.  The  trustees  are  not  consulted 
about  the  management  or  control  of  the  basiness,. 
which  is  entirely  in  the  hands  of  the  proprietors 
and  their  committee.  The  proprietors  are  in  the 
position  of  cef<MW  gtia  Imst  left  in  possession  by  thei^ 
trastees. 

Ebuc,  C.  J. — I  am  of  opinion  that  the  rev'sing 
barrister  in  this  case  was  right  in  holding  that  the 
franchise  wai  not  gained.  He  was  right  in 
respect  of  the  one  ground  that  he  takes  first, 
namely,  that  the  shareholders  in  this  company  have 
not  an  interest  in  Isnd.  I  think  he  was  wrong  in 
holding  that  the  shareholders  in  this  compsny  were  in 
the  nature  of  a  corporation,  and  were  deprived  of  any  of 
the  interests  which  the  individuals  had  held,  because  they 
had  been  parted  with  by  reason  of  the  rights  vested  in  the 
corporation.  The  company  was  formed  for  the  purfioxe 
of  establishing  a  com  exchange  in  Manchester.  The 
legal  estate  in  the  land  is  vested  in  trustees  under  a 
deed,  and  it  is  the  dnty  of  the  committee  of  manage- 
ment to  make  profit  of  the  Und,  and,  after  paying  the 
expenses,  to  divide  the  profits  among  the  ahareholderti. 
I  am  of  opinion  that  the  effect  of  the  deed  is  to  give 
esch  shareholder  a  right  to  call  for  his  share  of  the 
profits,  but  that  he  has  no  right  to  a  share  of  the 
land.  The  shareholders  are,  by  the  deed,  declared  to 
have  only  a  personal  interest,  and  the  deed  gives  them 
modes  of  transferring  the  property  which  may  not  be 
consistent  with  the  rales  of  law  relating  to  the  tranafer 
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«f  leal  proparty,  nnd  the  whole  tenor  of  the  deeH 
appears  U>  b»  to  constitote  an  interest  of  a  kind  which 
baa  become  perfectly  well  known,  and  has  been  the 
subject  of  consideration  in  the  oas»  of  man;  Joint- 
stock  companies.  Now,  is  there  any  law  prohibiting 
■nch  an  intention  from  being  carried  into  execation  ? 
The  lexal  estate  in  the  land  is  in  the  tnuteea,  who  have 
undertaken  to  bold  it  ncder  a  committee  invested  with 
apecifio  bat  very  limited  powers  of  letting  stands  in  the 
market-place,  and  taming  the  com  exchange 
to  profit  in  the  manner  specified  in  the  deed. 
Th«  very  elaborate  judgment  in  Bnlmer  t,  Norrit  goes 
into  all  the  cases  upon  this  subject.  That  was  tbe 
case  of  a  joint-stock  company  incorporated,  bat  it  is 
clearly  specified  in  the  judgment  that  there  may  be 
many  forms  of  companies  contemplating  that  then: 
lands  sliould  he  vested  in  trustees,  the  shareholders 
Laving  a  right  to  a  share  in  tbe  profits,  bat  not  having 
any  of  the  rights  or  liabilities  that  belong  to  the  pro- 
prietors of  land.  So  it  is  with  respect  to  a  company 
inoorporatad  under  the  Joint-Stock  Companies  Acts. 
And  anch  is  the  effect  of  the  jndgment  in  Walicm  v. 
Spratkji,  in  which  there  is  a  most  learned  and 
elaborate  jadgment  of  Martin,  B.,  as  to  a  mine  granted 
to  a  purser,  where  there  is  an  arrangement  that  the 
mine  should  bs  worked  by  tbe  purser,  and  the  profits 
divided  among  tbe  co-adventurers ;  and  tbe  question 
•rose  whether  the  co-adventarers  bad  an  interest  in 
tbe  land.  Their  interest  was  decided  to  be  in  tbe 
profits  mad*  by  the  parser,  and  not  in  tbe  land. 
The  judges  in  that  case  ell  concur  in  saying 
that  parties  may,  if  they  choose,  create  such  an  Interest 
as  I  have  stated ;  land  h«ng  vested  in  a  purser  in 
trust  to  work  the  mine,  and  the  co-adventurers  having 
a  right  to  the  profits.  All  that  the  judgment  of 
Bsrons  Aldetson  and  Parke  found  in  this  esse  is, 
that  upon  the  facts  stated  by  Martin,  B.,  who  tried 
the  cause,  it  was  clear  it  was  an  interest  the  parties 
took  in  tbe  mine  upon  the  cost-book  principle. 
Parke,  Martin  and  Alderson,  BB.,  said  that  they 
thought  that  the  facts  had  not  been  sufficiently 
found  by  the  jury,  and  that  it  was  right  that 
tbey  should  be  investigated  again  by  another  jury, 
but  all  of  the  judges  were  of  opinion  that  if  the 
jury  found  that  il  was  the  intention  of  the  parties  to 
carry  on  the  mine  on  the  cost-book  principle,  tbe 
law  would  give  eSeet  to  that  intention,  aid  that  the 
property  would  be  vested  in  the  ptirser  and  the 
oo-adventnrers  would  have  no  interest  in  the  land.  Tbe 
case  of  Uym  v.  Perrigal,  holding  that  tbe  sbare- 
boiders  in  such  a  company  as  this  are  not  within  tbe 
Sutute  of  Mortmain,  and  the  elaborato  jadgment  in 
Btilmer  v.  Norrit,  are  to  the  same  effect.  Whether  the 
former  case  be  rightly  decided  or  not,  whether  Lord  St. 
Leonards'  diasatitfsction  with  it  be  well  founded  or 
not,  the  tep.our  of  the  cases  to  which  I  have  adverted 
affords,  in  my  opinion,  an  ample  foundatkm  for  tbe 
judgment  to  which  tbe  revising  barrister  his  come  in 
this  case. 

VViij.iAmi,  B. — I  am  of  tbe  same  opinion.  I  think 
that  this  case  most  be  gOTSroed  by  tbe  principle  which 
has  been  explained  in  the  sevend  cases  to  which  we 
were  referred  in  the  course  of  the  argoment,  and  in 
particular  in  that  of  JEdwardi  ▼.  Jlall,  before  Lord 
Cranwortb,  as  to  sbsres  in  joint-stock  oompsnies 
— canal,  dock,  railway,  gaslif^t,  water  and  bank- 
ing companies.  Now  that  principle  bss  been  solemnly 
decided  to  apply  equsUy  to  a  company  which  is  not  a 
corporation  as  to  a  company  which  is,  and  those 
cases  were  considered  applicable  and  taken  into  con- 
aideration  in  tbe  ease  of  ifysrt  v.  PerrigaL  It 
is  that  a  shsreholder  in  a  company  of  this  de- 
scription, baa  no  direct  right  to  any  portion  of  the 
tolls  or  rates,  or  other  income  enjoyed  by  the  com- 
pany, bat  only  to  a  proportionato  share  of  the  profits. 
How,  applying  that  principle    to  tbe  present  case,  it 


seems  to  me  that,  according  to  the  deed  wVwh  fmtw 
tbe  affairs  of  this  company,  tbe  income  of  tin  ml 
estate    in  respect  of  which  tbe  francbiie  is  eUad 
is  an  income    which    is    to    be  tsken  by  tht  eoa- 
mittee    who    sre     to    conduct    tbs    sffuis     of  Ike 
company  and  incur  such  sxpenaes  as  sre  mriiij 
for  the    coodnet  of    the   oompany,    sad   p^  tla 
balance  to  tbe  shareholders.     I  concave  that  nallnr 
in  law  nor  in  equity  is  a  shareholder  entitled  Is  any 
particular  income  arising  from  tbe  land  held  ii  tiat 
for  tbe  company.  He  is  only  entitled  to  s  propoitigute 
share   of    the   profits.       Therefore,  aoeording  to  lb 
prindple  of  those  casss,  whKh  led  tht  onrts  tt  aj 
that  a  sbsre,  in  such  companias  as  cams  uad«  ami- 
deration  there,  was  not  an  interest  in  Und,  I  appnhsi 
that  in  the  present  case  theshareboldetshavenoiiiUmt 
at  law  or  in  e<inity  is  the  Und  or  in  the  incoiM  rf 
that  wbwh  is  tbe  sabjeet  of  the  trust,  and  thmim 
that  they  are  not  entitled  to  have  tbe  fraaehiie  ii  n- 
spect  thereof. 

KzaTiao,  J. — ^I  am  of  tbe  tame  opinioa.  I  Ikiik 
the  app.  has  not  an  interest,  legal  or  eqnitsUe,  it  tk 
land,  and  that  the  deed  under  which  be  olsuM  tas 
not  confer  npon  him  any  such  interest  The  M 
creates  a  certain  amount  of  capital  to  he  diviiid  ills 
shares,  and  applied,  anongst  othar  parposM,  Is  the 
acquisition  of  land  and  the  building  of  a  oomtxdssg^ 
and  tbe  sbsres  are  made  transferaUs  in  Ibe  wafia 
which  eompaniea'- abates  are  usaally  tnaaferred,  wl 
provisions  are  made  for  dividenda  in  the  wsysm) 
with  joint  stock-companies.  Thst  being  ao,  what  ut 
the  rights  of  a  sbarebolJer  ?  Coald  he  go  at  asy  tine 
and  receive  the  moneys,  or  any  paitiealar  ;«• 
tion  of  the  moneys,  iu  respeot  of  tbe  itaodiigl  ia 
the  com  exchange?  Certainly  not ;  all  that  heenU 
do  wonid  be  to  claim,  in  respeot  of  his  share,  the  din- 
dend  whkih  would  be  appropriated  to  his  sbsre  niit 
the  terms  of  ths  deed  ;  thst  is,  the  dividend  rtnkisf 
from  the  profits  of  the  company.  I  think,  thenfoR. 
that  unless  Mr.  Hsnnen's  pmpoaiUon  can  be  mtit- 
tained,  that  it  is  not  competent  for  tbe  parties  by  ny 
arrangementa  to  disqualify  ibemselves,  as  it  wen,  t» 
vote  for  land  which  forms  psrt  of  tbe  property  <f  tUs 
company,  tbe  app.  cannot  snpport  his  elsbn.  Bm 
I  think  that  Mr.  Hannen's  propositioo  cannot  be  nsis- 
tained  to  that  extent  The  case  of  IfsMa  v- 
S/mitleg  seems  to  me  to  be  in  direct  oppeaitiao  te  IW 
proposition,  end  thsre  is  no  aathori^  whatever  la  i» 
favour.  In  tbe  case  of  Baxltr  v.  Broteu,  7  M.  t6. 
though  the  land  was  held  by  the  torms  of  s  W 
between  the  parties,  it  did  not  appear  that  the  paitsM 
intended  to  divest  themselves  oif  ths  right  Isksie 
votes  incident  to  the  ownership  of  the  land;  J^ 
no  such  proposition  wss  Isid  down  in  tbs  cm  •> 
that  it  was  not  competent  to  sny  parties  by  any  «ad> 
or  deeds  to  disquali^  themselves.  Tberefon  tW 
revising  barrister  was  right,  and  the  app.  bu  ae  dam 
to  vote.  Judgmmtftr  iwf. 

Tmndaf,  Nov.  S4,  1863. 

FoBCE  (app.)  V.  FfcOtJD  (rc^) 

Eltetion  lav — Objeetio*. 

Bf6f1  Viet.  e.  16,  ».  17,  a  notio*  of  o6/ealitm  It  ^ 

namt  of  mig  ptrto»  beiitg  iiutrUd  w  «*«  ^_y 

*of<rs  u  to  is  givat  bg  Ika  ohfteUr  to  tkt  lUmmt, 

and  it  to  is  ta  lit/orm givem  m  tdttdukB., ll*.\\. 

wkiA  iiintkt  following  Urmt ; — "  To  Mr. 

/  kertlbg  giv*  fou  natict  that  1  etjod  to  f*ar  asM 
bumg  rttained,  4e."  The  tiotiet  gitm  m  lit 
prsseal  oass  wa$  ai/oOom.—"  To  Mr.  aUmfSi- 
Foret.  I  korOg  gie»  gou  nolieo  Hat  J  e^  » 
tit  MUM  of  Font  BiJmeg  Hiet  Mm  nUmti,'  4^' 
fUi  wot  objxtai  to  on  tht  grmmd  that  it  Sit^ 
eompig  vkh  tht  form  gitm  in  tht 
at    tit  noma  totrt  tutd  nuttad  V"  '''*  I 
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FoBCE  *.  Floud. 


[C.  B. 


"fimr,"  and  tha   Chrittian   and  luraames    vert 
trantptitd: 

Btii,  tkttt  the  notice  tmu  anmtinlly  in  ths  farm 
rtquirtd  bg  tie  tialtite,  and  thai  if  tha  traiu- 
positim  of  the  noma  wot  a  miidetcription,  it  was 
eurtd  by  ieel.  101,  vhich  enaett  that  "no  mitnomer 
or  iuuxitrate  deieriptum"  of  a  perton  ehatt  vitiate 
Ainotiee. 
Thia  VIS  a  coniolidated  appeal  from  tbt  court  of 

the    rarising    barrister    for   tbe  city  of  Exeter,  tlie 

AOowing  caas    being  stated  for  tbe  opinioa  of   the 

eoort. 

CASE. 

At  tbe  court  held  before  me,  H.  T.  E.,  baiiiater-at- 
Uw,  duly  appointed  to  rerise  the  list  of  Totera  for  the 
citj  of  Exeter,  Tliomaa  Floud  objected  to  tbe  name  of 
Sidney  Riee  Force  being  retained  on  the  list  of  persons 
entitled  to  vote  as  occnpiers  iu  the  elsetioa  of  members 
for  the  city  of  Exeter. 

Sidney  Bice  Force  atood  on  the  occnpiera'  list  of  the 
parish  of  St.  Sidwell,  thns  :— 


foTM^  Odner  Bice 


Dta'aneM 


Honse 


Dte'a  Held,  Is 
BoccessioD  from 
honse,  Sldwell- 
street 


Tbe  notices  of  ohjrction  were  dniy  serred,  and  the 
only  qneetion  raised  is,  as  to  the  form  of  the  notioe  of 
objection  giT*n  to  tbe  party  objected  to,  irhicb  waa  in 
ths  following  form : — 

"To  Mr.  Sidney  Bioe Force. 
"  I  hereby  gire  yoo  notice  that  I  object  to  the  name 
of  Force  Sidney  Bice  being  retained  on   tbe  list  of 
fsfions  entitled  to  vote  as  occnpiers  in  the  elaotion  of 
numbeis  for  the  city  of  Exeter. 
"  Oatml  this  aOth  day  of  Aog.  1863. 

(Signed)  "  Thomas  Flodd, 
of  Bedford-drcuSi  in  Uie  precincts  of  Bedford,  on  the 
list  of  voters  for  the  aaid  precincts  of  Bedford,  in 
the  said  city  of  Exeter." 
On  tbe  part  of  the  apps.  it  waa  contended  that  this 
Dotioe  waa  bad,  because  it  was  not  according  to  the 
form  number  II,  in  the  schedule  B.  oF  the  statute 
6  Vict,  a  18.  It  was  aigned  that  the  notice  onght  to 
bare  mn  tbua :  "  I  object  to  yonr  name  being  re- 
tained," &0.  &C. ;  and  great  stress  was  laid  on  the 
eircamatanee  that  by  tbe  17th  section  of  thestatate 
£  Vict,  c  18,  the  notice  to  the  party  objected  to  is 
leqnired  to  be  "  according  to  tbe  form  numbered  11, 
•ehedole  B.,"  omitting  tbe  words  "or  to  the  like 
efeet,"  which  ccour  in  the  15th  and  I7tb  sections  in 
speaking  of  other  notices.  It  was  also  argued  that  the 
traospositioii  of  the  Christian  name  and  surname  in 
the  body  of  the  notice  was  likely  to  mislead  the  party 
reeehnog  the  notice  as  to  its  meaning,  and  that  there 
Wire  no  words  to  show  that  the  person  objected  to  was 
the  same  person  as  the  party  to  whom-  the  notice  was 
iddrcaaed. 

Tbsre  was  no  other  person  of  the  same  name  on  any 
list  of  voters  for  tbe  city  of  Exeter. 

I  was  of  opinion  that  the  notice  was  not  bad  merely 
lieesnss  it  departed  from  the  very  words  of  tbe  form 
Kg.  11,  sehedole  B.,  if  it  was  so  framed  as  to  inform 
with  sufficient  clearness  the  person  to  whom  it  was 
iddrasseJ  that  the  objection  was  directed  against  his 
name,  and  I  waa  of  opinion  that  tbe  name  of  the  per- 
son objected  to  was  so  denominated  in  the  notice  as  to 
be  commonly  uodentood,  and  that  it  sufficiently  ap- 
peared on  tbe  notioe  that  the  person  whose  vote  was 
objected  to  was  Sidney  Bice  Force,  the  person  to  whom 
the  notice  was  addressed,  and  I  waa  satisfied  that  the 
person  to  whom  the  notice  was  addressed,  snd  on 
«hom  it  wss  served,  wss  not  misled  or  in  danger  of 
hetag  mbled,  hj  the  form  of  the  notice. 

I  therefore    decided  that  the  notice  was  good,  and 
repaired  Sidney  Bice  Force  to  prove  his  qnalificiition, 
lllAa.  Cab.— Vol.  II.] 


which  he  failed  to  do,  wberenpoo  I  expimged  bis  mine 
from  the  list. 

At  the  same  court  Thomas  Flood  and  Merlin  Fr%or 
respectively  objected  to  the  names  of  the  several  other 
persons  whose  names  and  qualifications  are  set  forth 
in  tbe  schedule  hereto  being  retained  on  the  several 
lists  respectively  mentioned  in  the  said  schedule  of 
persons  entitled  to  rote  in  the  election  of  members  for 
the  city  of  Exeter.  In  all  the  cases  the  notice  to  tbe 
party  objected  to  was  precisely  similar  to  the  notice  in 
tbe  case  of  Force,  except  that  tbe  word  "  freemen,"  or 
"  freeholders,"  as  the  case  may  be,  was  in  tlie  proper 
instances  used  for  ths  word  "  occupiers."  In  all  these 
cases  tbe  noticea  were  duly  served,  and  each  notice  was 
in  the  beading  thereof  dnIy  addressed  to  the  party 
objected  to,  tbe  Christian  name  preceding  the  surname, 
and  then  in  the  body  of  tbe  notice  the  names  were 
transpoaed  as  in  Force's  case.  In  these  cases  there 
was  not  any  instance  where  two  pertens  of  tbe  same  name 
stood  on  any  list  of  voters  for  the  city  of  Exeter.  In  all 
these  cases  I  waa  of  opinion  that  the  name  of  the  pei-son 
objected  to  waa  so  denominated  as  to  be  commonly 
understood,  and  that  it  snfficientiy  appeared  on  (he 
notice  that  the  person  whose  rote  was  objected  to  whm 
the  person  to  whom  the  notice  was  addressed,  and  I 
was  satisfied  in  all  these  cases  that  the  person  to  whom 
the  notice  was  addressed,  and  on  whom  it  wss  served, 
wss  not  misled  by  ths  form  of  ths  notics. 

Tbe  vslidity  of  these  objections  in  all  the  cases 
hereinbefore  mentioned  depends  upou  the  same  point 
of  law,  and  the  appeals  onght  to  be  consolidated.  If 
the  Court  of  C.  P.  shall  be  of  opinion  that  my  decision 
was  wrong,  and  that  the  notices  of  objectiou  were  In- 
valid by  reason  of  their  form,  then  tbe  names  of  the 
app.  Sidney  Riee  Fore*  and  of  the  several  other  per- 
sons whose  names  and  qualifications  sre  set  forth  in 
the  schedule,  are  to  be  resiored  to  the  respective  lists 
from  which  they  hare  been  expunged. 

I  name  tbe  said  Sidney  Rice  Force  (who  consents 
thereto)  to  be  the  app.,  and  the  said  Thomas  Floud 
(who  consents  thereto)  to  be  tbe  reap,  in  this  con- 
solidated appeal. 

(Signed)        H.  T.  E., 

Bevising  Bsrrister. 

KarJake,  Q.  C.  (^Boarke  with  him)  for  the  app. — 
The  revising  banister  decided  that  the  notice  of  ob- 
jection, which  was  not  in  the  form  given  in  the  schedule 
to  the  Act  (6  &  7  Vict  c  16,  sch.  B.,  No.  1 1),  was  a 
good  notice  on  the  gronnd  that  it  was  sufficient  to 
inform  the  party  to  whom  it  was  sddressed  that  he 
was  the  person  objected  to.  The  question  here  arises 
on  the  end  of  tbe  17th  section  of  tbe  6  &  7  Vict 
c.  18,  which  enacts  that  every  person  objecting  »hiiH 
give  to  the  person  objected  to  "  a  notioe  according  to 
the  form  numbered  11  in  the  said  schedule  B. 
&c;"  that  form  was  not  followed  in  this  case.  [Eklk, 
C.  J. — ^What  is  the  depvture?]  Instead  of  saying, 
"  I  object  to  your  name,"  it  is  "  I  object  to  tbe  name  of 
Force  Sidney  Rice  ; "  and  besides  this,  the  name  really 
was  "  Sidney  Rice  Force."  IMellith,  Q.  C— But  it  was 
directed  to  Sidney  Rice  Force.]  Iknow  of  nocasein  which 
there  has  been  a  departure  from  the  form  of  the  notice. 
Waatey  v.  Parkint,  7  M.  &  G.  137,  has  no  bearing  os 
tbe  present  case  except  as  showing  what  was  passing 
In  their  Lordships'  minds  as  to  the  construction  of  the 
Act  of  Parliament.  Cresswell,  J.  says  (p.  142-u): 
"  It  may  be  laid  down  as  a  safe  rule  in  the  construction 
of  Acts  of  ParUament  that  we  are  to  look  at  tbe 
words  of  the  Act  and  to  render  them  strictly,  unless 
manifest  absurdity  and  injustice  would  result  from  snch 
a  construction."  And  Tindal,  C.  J.,  at  p.  141 :  "  The 
question  in  this  case  has  not  to  be  determined  by  any 
supposed  hardships  that  may  arise,  but  upon  considera- 
tion whether  or  not  the  notice  of  objection  is  iu  com- 
pliance with  the  Act  of  Parliament.", ., In  Eidtfarik 
V.  farrar,  4  C.  B.  17,  it  is  lail  down  that  "where  a 
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BOBBIHS   V.   JOXBS. 
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mto  hu  «  power  conferred  upon  him  b;  Act  of  Parlia- 
ment of  dealing  with  the  righta  of  aootbar,  ha  moat 
«how  diitinctl7  that  he  falls  within  the  deacription  of 
penone  to  whom  soeh  power  ia  giTao."  Here  then  he 
moat  conform  to  the  terma  of  the  Act  whioh  givaa  him 
the  power  to  object.  The  Legialature  baa  giren  (certain 
form  of  objection.  [Etlxs,  J. — ^Yod  uj  that  the 
word  "jonr"  ongbtto  hare  been  naed  inataad  of  the 
-word  "your"  atanda  for.]  I  aay  that  the  word 
"  jonr "  ought  to  be  naed  and  no  other;  that  ia  m; 
contention.  If  thia  ia  good,  »aj  form  of  notice  might 
be  oaed  that  the  reriaing  barriater  thinlu  aoffiaient. 
Then  there  ia  another  inaccaracj :  the  notice  ia 
directed  to  "  Sidney  Rice  Force,"  and  the  name  in  the 
notiea  ia  "Faroe  Sidney  Bice."  Tha  lOlat  aection 
(6  &  7  Viet.  e.  IS),  doee  not  apply  to  tbia  case;  all  it 
providea  for  ia  that  "  any  inaccurate  deacription  of  any 
peraon,  place,  or  thing,"  shall  not  vitiate  the  notice. 
Tha  reriaing  barriater  had  no  power  to  allow  a  departure 
from  the  espresa  worda  of  tha  achedule,  though  be 
might  have  altered  a  mere  misnomer,  aa  "  St.  Ocorge  " 
for"  Saint  Geoige." 

JfdHsk,  Q.  C,  for  the  reap.,  was  not  called  upon. 

Eble,  CJ. — i  am  of  opinion  that  tha  reviaing 
barriater  waa  right  Whether  the  Legislature  intended 
to  make  a  differeaoe  between  the  two  aections  or  not. 
I  am  of  opinion  that  the  objector  baa  eompliod  with 
all  the  easential  reqaisitea  of  tha  statute  in  respect 
«f  the  aoUce  that  he  has  pmt.  Tha  form  rrquirea 
the  notice  to  be  directed  to  «  person  by  name,  and 
then  are  to  oome  the  worda,  "I  object  to  your  name." 
One  objection  of  Mr.  Karslike  ia,  that  be  naea  the 
aotual  name  inatead  of  the  pronoun,  "  I  object  to  the 
nama  of  Mr.  Force  on  this  list,"  and  that  therefore 
tha  notice  would  be  Toid  becanaeit  must  be  in  the  form 
giTm  in  the  aobedole,  or  words  to  the  like  effect  I 
io  not  Uiiok  the  Legislature  intended  that  there  should 
be  that  species  of  absolute  and  literal  accuracy  aa  to  a 
known  matter  of  form,  and  for  all  useful  pnrpeaes  I 
should  conceive,  in  such  a  eaae  aa  I  bare  pot,  yon 
might  use  the  name  instead  of  the  pronoan.  Then 
the  other  objection  is,  that  the  surname  appears  fint 
and  it  ia  followed  by  the  Christian  namee  Sidney 
Bice,  "  Force,  Sidney  Bice,"  as  though  "  Force  "  waa 
the  Christian  name.  It  would  be  commonly  under- 
stood that  the  surname  waa  "  Force "  and  "  Sidney 
Bioe,"  the  Christian  namea.  And  tha  lOlst  aection 
Bays,  no  inaccnracy  in  any  description  or  misnomer 
ahall  vitiate  the  notice.  It  waa  perfectly  understood 
by  the  parties  interested,  and  I  think  was  within  the 
curatire  effect  of  the  tection.  It  seems  to  me,  there- 
fore, thst  the  notice  required  in  respect  of  objections 
nnderaeet  17  waa  essentially  in  Uw  form  required, 
and  the  revising  barrister  waa  right,  and  the  dedaion 
mo!t  be  affirmed. 

Wnxum,  J. — I  am  also  of  opinion  that  the  re- 
viaing barrister  was  right  in  holding  the  notice  soffi- 
eient  as  a  notice  according  to  the  fom  given  in 
achedule  B,  aa  required  by  the  i7tb  aeotion  of  the  6  & 
7  Vict  c  18.  It  is  evident  it  woaM  be  absurd  to 
bold  that  the  langtuge  of  the  notice  must  be  servilely 
followed,  and  that  any  variance  whatever  would  vitiate 
it,  when,  if  there  was  a  variance,  it  may  be  explained, 
and  the  information  conveyed  be  exactly  the  aame. 
Therefore,  it  comes  to  a  qneetion  of  degree,  and  it 
aeems  to  be  an  inqniiy  merely,  whether  the  notice  is 
essentially  according  to  the  form.  I  think  the  notice 
in  thia  case  is  essentially  according  to  tha  form,  and 
that  it  waa  sufficient 

Btles,  J. — I  am  of  the  same  opinion.  Thia  notice 
ia  addressed  to  the  party  objected  to  by  bis  two 
Christian  namea  and  a  aumame.  Then,  saya  the 
statute,  yon  aball  go  on  and  say, "  I  object  to  yonr 
name  being  retained  on  the  list  of  voters."  The  ob- 
jfClion  of  Mr.  Karslike  is,  that  instead  of  aaying 
"yonr   name,"  be  goes    on  and    repeat*   the    two 


Christian  namea  and  the  aumame.  and  that  i>  lot 
another  form  of  "  yonr,"  or  of  the  pronomen ;  instead 
of  using  the  pronomen,  he  uses  lbs  nomiia.  I 
agree  with  my  Lord  and  my  brother  WilUans,  that 
there  is  no  neceaaity  to  have  recourse  to  the  be<£ag 
efficacy  of  the  laal  danae  in  the  Am  of  Parliimeiit, 
Then  it  ia  aaid  the  namea  are  tranapoesd.  I  deabt 
whether  thst  be  really  so,  because,  for  the  puipoaci  of 
thia  notice,  the  surname  is  more  important  than  tha  two 
Christian  namea,  because,  on  looking  at  tha  liat,  s 
party  would  find  the  aumame  before  the  two  Chriatiia 
names.  But,  at  all  aventa,  when  the  statote  nata  the 
word  "  your,"  it  does  not  say  that  that  form  ahsU  be 
followed  implicitly.  I  cannot  see  that  then  ii  any 
difficulty,  and  if  there  was,  the  healing  section  voalit 
come  into  operation. 

KsAinio,  J. — I  am  qiute  of  the  same  opinion.  The 
only  possible  way  in  which  it  can  be  anggeated  that 
this  notice  would  be  bad  was,  that  there  might  hate 
been  other  peraons  of  the  aame  name.  The  retiiing 
barrister  has  found,  as  a  fact  <!>«"  waa  no  otha- 
peraou  of  the  same  name.  I  think,  if  there  be  a  mil- 
description,  it  was  cured  by  tbe  lOlat  acctisB. 

Judfmmt  for  (is  rap. 

ifoiulag,  Nov.  16,  1863. 
BoBBDU  (Administratrix)  «.  Joaas. 

Higkmif—Repain—Dtdieatim — UabiHts  fir  Aali^ 
iy  rtaion  of  want  iff  repair — 5  ^  6  WUL  4,«.  50 — 
9^10  VioL  e.  S8. 

Tbe  pU.  mu  lh»  wiiom  <md  admmittratria  o/apmo* 
vho  met  kit  daath  nmdtr  thafoUomag  ciramtlmem. 
The  roadwag  leading  to  a  bridge  over  s  riccr 
(^fproached  the  bridge,  tMch  was  neceHori^  o(  * 
higher  level  Ikon  Ae  river  banke,  if  aaiaat  ef » 
causeway  fringing  at  a  ooniitbreUe  di$taMefiom 
tke  bridge.     A  rou  ofhaumt  etaod  upon  the  onpad 
fere/  of  lite  grotmd,  and  ran  parallel  to  Ike  ettnt- 
teag,  leaving  a  gulf  or  epaee  bttween  tke  kouta  mi' 
the  retaining  wall  of  tke  cautuag.     TUt  face 
belonged  to  Ike  ownen  of  tke  komee  and  wamtei 
for  areat.     Tke  koueee  were  divided,  or  aapaUeof 
being  divided,  into  two  dittinet  daettiagt,  tke  lowr 
part  of  eack  buHding  kaving  an  omter  door  epeun/ 
into  a  eireet  on  tke  lover  level,  and  the  fperpmi 
kaving  an  outer  door  opening  upon  tke  eonsasqr 
leading  to  the  bridge.     Tie  inkabitanlt  of  tkefp<r 
part  vent  »  and  out  bg  that  door,  getting  l»  «^ 
from  the  etreetby  waOting  over  a  eirueture  ecmntff 
ofjiagt  and  gratinge  bridgiag   over  Ike  g<df  f 
apace    between   tke   kousee    and    Ike   lauin^. 
Tke  gratinge  were  not  attacked  to  tke  ieiiaw,W 
tMre,/ize<f  m  the  centre  of  Ike^^agging,  and  eertti 
Ike  double   pnrpoee    of  being    watted  efo*  eed 
letting  tigkt  tkrough.     Tke  part  of  tkii  atraetere 
b/ing    between    tke    doort  and   tke  readwiai  of 
fingging,  so  that  it  leas  not  neeetearg  to  walk  vpca 
Ike  grating  in  order  to  get  to  Ike  kemeet.    7^ 
tnu  a  fagged  foot  pavement  between  tke  edge  of  Ike 
flagging  and  grating  and  tke  earrrayc-woy  en  lie 
same  level  with  the  flagging  and  gratiiig-     Betite» 
it  and  the  flagging  and  grating  Here  tons  a  nvrtsi 
strip  of  gravel     Tke  road  on  tke  cautewag  ton  a 
common  iigkaag   to    be  rqmred  bf  tke  pariA. 
Before  the  General  Bigkwag  Ad,  Ike  flagging  <^ 
grating  had  been  dedteated  to  tke  pubbe  and  used 
as  part  of  the  higkwi^,  and  oontinntd  so  up  to  the 
time  of  tke  accident.     Tke  deft,  uxu  tmaat  of  cm 
of  tke  kouses  under  tke  omier  of  Ike  fee-ii^l* 
J  or  a  term  of  gears  assigned  to  him  kefir*  eni 
vested  in  kim  at  tke  time  of  Ike  accident.     WUU 
ke  was  in  poeseseion,  tke  flagging  and  grtuing  became 
or  were  out  of  r^poar  and  innfficient,  uikather  een- 
eidered   ae     a    postage    to    tie    hovees    or    as 
part  of  a  puUicfath,  hamng  regard  lo  tke  lendmrg 
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ofpenonM  to  eoOttt  i%  erowdi  tn  or  mar  lueh  way* 

ipM  eatraordmaiy    ooeatioiu,       Tht   deft,   had 

Mlict  tf  M»  from  the  porith  be/ore  the  oecKfenf, 

but  did  no  rtpain.     Ha  ajltrmtrdt  tmderlef  OHt  of 

tlU  lumaa   lo  a    per$on,  toho  ojfain  undtrlet  the 

prtmta  lo  anothtr  vho  fe(  Ike  room*  to  lodgers. 

A  crowd  kaoittg  collected  upon  one  of  the  gratingt, 

M  omwjiKiiea  of  tie  attempt  of  a  baUif  to  break 

into  the  houte,  and  the    deeeated  who  had    been 

ieckontd  iy  mm  of  the   lodgert  being  engaged  m 

jnuhing  kit  imjr  Ikrotigh  (A«  cromt,    the  grating 

and  a  portion  of  the  flagging  gave  wag  and  the 

deeeated  and  olhere  fell  down  into  the  area  and 

He  deeeated  ma  lolled.     The  fall  of  the  grating 

and  /tigging  njoe  eauied  by  it*  iniuffieionef  and  6y 

Ike  leeight  of  the  extraordinary  crowd.     The  actum 

MU  brought  bg  the  pit.  under  9^10    Viel.  e.  93, 

on  bekalf  ef  ktreeifand  her  ckUd  to  recover  da- 

vngafor  the  lots  of  ker  hmeband: 

Bdd,  Ikat  if  ike  pattage  over  Ike  areei  wat  to  be 

couidered  as  a  private  wag  lo  the  honse,  the  deft. 

MM  net  Sable,  he  not  being  the  oeeupier;  and  that 

if  it  woe  lo  be  considered  at  a  pnbUe  wag  tite 

deft  was  not   liable,  the  gu\f  not  being  coated  by 

txemations  made  bg  him;  and  that  the  deft,  was  not 

&U9  Ai  repair  on  the  ground  that  the  strueiure 

which  gave  wag  was  beneficial  to  him  as  proprietor 

of  Ike  houses ;  and  generallg  that  Ike  action  was 

not  mainfainaUe. 

Kahar  v.  Prowie  approved. 

DteUntioD. — For  tliat  the  drft.   was    owner  and 

jmuMmd  of  certain  honaee  and  premiaes  and  a  certain 

ana  in  front  of  and  parcel  of  the  same  immediately  ad- 

Jaug  and  nnder  a  certain  common  and  pohlio   foot- 

■■7,    And  the  said  area  was  eorered   and   protected 

*itk  and  bj  an  iron  grating,  and  it  was  the  intj  of 

tks  deft,  at  all  times  to  keep  and  maintain  the  said 

eras  and  grating  in  good  and  sufficient  repair  so  that 

fosoBS   pasaing    orer    and    along   the  said   footway 

nil^t  not  be  in  danger  of  falling  into  the  said  area. 

Tit  the  deft,  wrongfnilj  permitted  the  same  to  be  and 

coBtinne,  and  the   same  were  and  continued,  in  a  di- 

Upidatad,   decayed,    dangeroos  and  nnsafe  state   and 

mdilioD,  to  the   danger  of  persons  lawfully  passing 

erar  and  along  the  said  common  and  public  footway. 

And  the  deft.,  well  knowio);  the  premises,  demised  and 

Irt  his  said  bonaea  and  boildings,  and  the  said  area  and 

patiop,  io  the  same  state  and  condition,  to  certain  other 

fnuoM,  to  wit,  S.  A.  Jeffs  and  A.  Jefi,  and  wrongfully 

'■find  and  permitted  the  said  area  and  grating  to  be 

*sd  eoatinne,  and  kept  and  maintained,  and  oontiiiueil, 

k<pt  and  maintuned  the  same  in  the  sams  state  and 

audition  nnti]  the  happening  of  the  grievance  berein- 

eftet  nuntioaed.      And  the  said  E.  A.  Bobbias,  de- 

Maaed,  afterwards,  to  wit  on  the  10th  Feb.  1862,  was 

'wfnliy  passing  orer  and  along  the  said  commoa  and 

fibHo  footway,  aa  he  lawfully  and  properly  might,  and 

byraison  of  the  said  dilapidated,  decayed,  dangerousand 

Uisfe  state  and  condiliooof  the  said  area  and  grating, 

tkeaama  fell  in,  and  the  said  E.  A.  Rabbins  was  thrown 

^e*n  mto  the  said  area,  whereby  he  was  severely  hurt 

"i  iojored.  And  by  reason  of  the  said  injuries  thereby 

weaaiaiNd  to  him  as  aforesaid,  tbs  said  E.  A.  Bobbina, 

*t(rwarda  and    within   tweWe  calendar  months  next 

Mm  the  biio^ng  this  soit,  died.    And  the  pit.  sues  as 

*^iusuatriz  as  aforesaid  for  the  benefit  oi  her  the 

■aid  widow,  and  Louisa  Jane  the  child  of  the  said  E. 

A  Sobbina,   daoeased,  according  to  the  form  of  the 

*tstate  io  that  caae  made  and  {iroridad. 

Please— 1.  Not  guilty.  3.  That  the  sud  area  was 
M  immadiataiy  adjoining  or  under  a  common  and  pohlie 
betway  as  alleged.  A.  That  the  said  E.  A.  Bobbina  was 
M  lawfully  passing  orer  or  along  the  said  common 
ead  poblio  footway  as  alleged.  4.  That  persons 
roaiiig  in  and  along  the  said  footway  were  not,  at  the 
tine  the  deft,  was  possessed  of  the  said  honses  and 


premises,  and  of  the  ssid  ares,  in  any  danger  of 
falling  into  the  said  area.  5.  That  the  said  area  and 
grating  was  no  part  of  the  common  and  public  foot- 
way, and  that  at  the  said  time  when,  &c.,  the  said 
E.  A.  Rabbins  onlawfully,  and  of  his  own  wrong  with 
others  broke  and  entered  the  said  grating,  honses  and 
premises,  snd  he  and  others  were  unlawfully  crowding 
thereon,  snd  by  reason  thereof  the  ssid  grating  fell  in, 
and  the  said  E.  A.  Bobbins  was  thrown  down  and 
injured  as  la  the  declaration  mentioned.     Issne. 

At  the  trial  before  WiUes,  J.,  at  the  sittings  in 
Middlesex  after  Michaelmas  Term  1863,  it  wss  proved 
that  the  death  of  the  deceased  was  caused  by  the 
giving  way  of  a  grating  in  the  public  way  leading  from 
the  south  end  of  Waterloo-bridge.  The  grating  was 
in  front  of  a  house  of  which  the  deft,  was  lessee  for  a 
term  of  years,  and  which  be  had  snblet  to  a  person 
who  again  underlet  it  to  a  peraon  who  let  the  rooms 
out  to  lodgers.  The  facts  connected  with  the  history 
of  the  premises  and  with  the  oceurrenee  of  the 
accident,  so  for  as  they  were  oonsidered  by  the  eonrt 
to  he  material  to  the  deciaien  of  the  case,  are  set  out  in 
the  judgment  of  the  ooort.  There  wss  a  considerable 
oonSict  of  evidence  at  the  trial  as  to  the  state  of 
repair  of  the  grating  and  the  cause  of  the  accident, 
and  ultimately  Willes,  J.  left  ten  questions  to  the  jury, 
which  with  the  ananreis  retnmed  to  them  by  the  jury 
wore  as  follows: — 

1.  Was  there  a  nnisance  causing  danger  to  persons 
Iswfnlly  ni>ing  the  highway,  even  considered  as  bounded 
by  the  retaining  wall  ?    Antwer. — Yes. 

2.  Was  there  a  nnisance  causing  danger  to  persons 
lawfully  passing  from  the  highway  to  the  houses. 
Answer. — Yes. 

3.  Was  the  flagging  or  grating  in  a  reasonably  fit 
state,  having  rega^l  to  the  safety  of  persons  using  tbs 
highway  ?    Aniutr. — No. 

4.  Was  it  in  a  reasonably  fit  state,  having  regard  to 
the  safety  of  persons  going  to  and  from  the  booMS  7 
^twwer. — No. 

5.  Was  it  in  a  reasonably  fit  state  for  persons  to 
stand  or  walk  apon  in  any  sense  ?  Answer. — Not  in 
the  sense  of  a  crowd  always  liable  to  be  gathered 
together  when  it  was  used  as  a  public  highway. 

6.  Was  the  accident  occasioned  by  an  extraordinary 
crowd,  or  by  the  improper  state  of  the  flagging,  or  by 
both  conjoined  ?     Answer. — By  both. 

7.  Was  the  deceased  guilty  of  any  negligence  or 
misconduct  contribnting  to  the  accident?  Answer. — No. 

8.  Was  be,  when  he  fell,  lawfully  using  the  place  to 
get  from  the  road  to  the  bouse  ?     gnawer. — Yes. 

9.  Wss  it«  a  public  highway  7  ^sstMr. — Used  as 
snob  by  dedication. 

10.  Do  you  find  yonr  verdict  for  the  pit.  or  the  deft.? 
Answer. — For  the  pit.,  with  280/.  damages,  to  be 
portioned  into  200i  for  the  widow,  and  80JL  for  the 
child. 

A  verdict  having  been  entered  for  the  pit.,  and  a 
rule  nisi  having  been  obtained  by  the  deft,  to  enter  s 
nonsuit  pursuant  to  leave  reserved,  or  for  a  new  trial 
on  the  ground  that  the  verdict  was  against  the  weight 
of  the  evidence, 

Coleridge,  Q.C.  and  J.  Martin  showed  cause. 
Lush,  Q.C.  snpported  the  rule. 
In  the  course  of  the  argument  the  following  oases 
were  dted :  — 

Salmon  T.  Bensleg,  By.  &  M.  189 ;  - 

Heg.  V.  Pedleg,  1  A.  &  E.  822 ; 

Rich  V.  Basterfield,  4  C.  B.  783  ; 

Todd  V.  Flight,  30  L.  J.,  C.  P.,  21 ;    3  L.  T.  Eep. 

N.  S.  325 ; 
Bieh<^  V.  The  Trustees  of  the  Becfford  Charilg, 

29  L.J.,  53,  Q.  B.;  1  L.  T.  Rep.  N.  S.  214  ; 
fisher  V.  Prowse,  snd  Cooper  v.  Walker,  2  B.  & 
S.  770i    81  L.J.  212,  Q.B.;    6  L.  T.  Bep. 
N.S.71li 
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Bwntt  r.  Ward,  9  C.  B.,  392 ; 

Keg.  T.  WaU$y  1  S«lk.  357  ; 

HowueU  T.  Smyth,  7  C.  B.,  N.  S.,  731 ;    1  L.  T. 
R«p.  N.  S.  440 ; 

Corby  T.  i»i«,  4  O.B.,  N.  S.,  556; 

Boleh  ▼.  iSinM,  7  U.  &  N.  736 ;  6  L.  T.  Btp. 
N.  S.  158  ; 

lUg.  V.  SU  Bttudkt,  4  B.  &  A  447 ; 

Le  Neva  t.  Vatry  of  Mileend  Old  Town,  6  E. 
&B.  1054; 

Bayley  v.  Wolverhangiton  WdtenBorki  Conytany, 
6  U.  &  N.  S!41  ; 

Lade  V.  Shq^herd,  2  Stra.  1004 ; 

ComvieU  t.  Comnunioneri  of  Sewert,  10  Ex. 
771; 

SoberU  t.  Bunt,  15  Q.  B.  17 ; 

Bardcastle  r.  South  Yorkshire  RaUaay  Company, 
4  H.  &  N.  67 ;  28  U  J.  139,  Ex.; 

Brock  T.  CaptUind,  1  E<p.  203 ; 

Couptttod  T.  Bardiagham,  3  Camp.  398 ; 

Balemaa  t.  £<uci,  21  L.  J.,  406,  Q.  B. 

Cur.  adt.  vuU, 
Nov.  16. — WiLLEs,  J,,  read  the  jadgmeat  of  tb« 
oturt.     Tliia  wu  an  actioa  brought  b;  the  adminis- 
tratrix of  one  Bobbins  to  recoTcr  damages  onder  Lord 
Campbell'*  Act,   for    the    intestate's    death.      Tnat 
death  took  place  in  conseqaence  of  the  giving  way 
of  a  portion  of  the  east  side  of  the  public  way  leading 
to  the  south  end  of  Waterloo-bridge.     The  part  which 
gave  way  consisted  of  flaggiug  and  grating  OTer  the 
area  of  one  of  the  bouses  at  the  side  of  the  road  by 
the  default,  as  it  is  alleged,  of  the  deft.     The  material 
facts  are  as  follows :  Waterloo-bridge  was  constructed 
nnder  Acts  of  Parliament  psssed  in  the  53rd,  56th 
and  58th  years  of  Geo.  3,  and  was  fiaished  in  1817. 
It   was  necessarily   constructed  so   that  the  roadway 
should  be  at  a  level  much  higher  than  the  river  banks, 
and  in  order  to  give  access  to  the  roadway  of  the 
bridge  so  constructed,  the  road  leading  to  ibe  south 
end  of  the  bridge  approaches  it  upon  a  high  cause- 
way springing  at  a  considerable  distance.    For  some 
distance  from  the  bridge  persons  passing  along    the 
causeway  are  protected  against  the  danger  of  falling 
over  the  side  by  a  parapet  wall,  or  continuation  up- 
wards of  the  retaining  wall  of  the  causeway.     This 
wall  is  continued  up  to  a  row  of  bouses  (of  which  the 
dett.  is  the  lessee},  and  then  ceases.      This  row  of 
houses  stands  upon  the  original  level  of  the  ground 
and  runs  parallel  to  the  oauseway  and  road  leading  to 
the  bridge,  leaving  a  ^If  or  space  ef  more  than  seven 
feet  wide  between  the  honsts  and  retaining  wall  of  the 
causeway.      That  space  belongs  to  the  owner  of  the 
bouses,  and  the  bottom  of  it  is  nsed  for  areas.     The 
houses  are  divided,  or  capable  of  being  divided,  into  two 
distinct  dwelliags,  having  separate  outer  doors.     The 
outer  door  of  the  lower  part  of  each  building  opens  into  a 
(treet  or  court  npon  the  lower  level.    The  outer  door 
of  the  upper  part  of  each  bouse  opens  upon  the  level 
of  the    causeway    towards    the  road   leading  to  the 
bridge,  and  the  inhabitants  of  the  upper  part  of  the 
bouse  go  in  and  out  by  that  door,  and  get  to  and  from 
the   road  by    walking    upon    the    structure,  part  of 
which  gave  way   under  the    deceased.     That  struc- 
ture   cousisted    of    flags    resting   at    one    end    for 
about    four    inches    in    and    upon    the    walls   of 
the  bouses,  and  at    the    other  end    for   about  six 
inches  upon  the  retfliuing  wall  of  the  causeway  so  as  to 
bridge  over  the  areas.     At  intervab  there  were  gratings 
fixed  by  means  of  boras  into  the  flags  and  forming 
with  them  one   continuous    roadway.     The   gratings 
were     not     attached    to    the    houses,     but    were 
fixed    in    the    centre    of   the    flagging,    and  served 
the    doable    purpose  of  being  walked   npcn  and    of 
letting   through   light.      The  part  of  this  structure 
lying  straiglit  between  the  doora  and  the  roadway  was 
flagging,  so  that  it  was  not  necessary  to  walk  upon  tin 


gratings  in  order  to  get  to  the  honaes.    There  wu  a 
flagged  foot- pavement  between  the  edge  of  the  fliggiag 
and  grating  and  the  carriage-way  on  the  same  knl 
with  the  flagging  and  grating.     Between  it  and  tin 
Sagging  and  grating  there  was  a  narrow  strip  of  (rmL 
The  end  houses  of  the  row  bad  no  flagging  and  Kraiiug, 
and  the  space  over  their  areas  was  inclosed.    Tiie  toiul 
on  the  causeway  was  a  common  highway  to  he  rrpaind 
by   the   parish.     In  the   course  of  time,   before  Uie 
General  Highway  Act  of  5  &  6  WiU.  4,  c  50,  llie 
flagging  and  grating  had  been  dedicated  to  tbe  paUie, 
and  used  by  them  as  part  of  the  highway  for  toot* 
passengers,  and  it  so  eontinned  up  to  the  time  of  the 
accident.    The  fee-simple  of  tbe  bonses  wss  in  the 
Lord  Salisbury.     The  deft,  was  tenant  under  him  for 
a  term  of  years,  created  in  1830,  and  assigned  to  the 
deft,  before  and  vested  in  him  at  the  time  of  tbe 
accident.     Whilst  be  was  in  possession,  the  flsggiig 
and  grating  either  became,  or  at  least  were,  oat  of 
repair  and  insufficient,  whether  considered  as  s  pusigs 
to  the  houses,  or  as  psrt  of  a  pablio  way  having  r^ard 
to  the  tendency  of  persons  to  collect  in  crowds  is  or 
near  such  ways  upon  the  occasion  of  a  fire  or  the  like. 
It  did   not  appear  that  any  sabstructnre  wss  out  ef 
repair,  but  only  that  the  flagging  and  gratings  forming 
the  surface  were  out  of  rep.ur.     It  bMame  neoesi^, 
in  order  to  efiiectaally  sustain  the  flagging  and  gntio{ 
ai  a  way  in  tbe  state  to  which  time  and  wear  sad 
tear  had  reduced  them,  to  make  an  entirely  new  w«k 
viz.,  to  turn  an  arch  under  them,  and  so  to  mike  thea 
safe.     The  deft,  had  notice  of  this  from  tbe  parish  is 
1859,  sometime  before  the  accident,  whilst  he  was  is 
possession,  but  no  repairs  were  done  between  thtt  tisie 
and  the  time  of  the  accident.     Tbe  deft,  aftervudl 
nnderlet  to  a  person  named  Jefia,  who  again  nnderiit 
to  a  person  who  let  the  rooma  out  to  lodgers.    Tie 
rent  fell  into  anear,  and  a  distres*  was  pot  in  npei 
the  lodgers,  who  having  paid  their  own  rent  baind 
out  tbe   bains'.      The     bailiff  retook    possesuon  bf 
force,  and  a  crowd  collected  and  stood  thick  npon  ea« 
of  tbe  gratings.     The  deceased  was  paaaing  by  at  tbe 
time,  and  being  beckoned  to  by  one  of  the  lodgers,  be 
tried  to  get  through  the  crowd  to  the  door,  and  la 
doing  so  stepped  on  to  the  grating.     Scarcely  bad  be 
set  foot  upon  it  when  the  grating  and  tbe  flsggisg 
resting  npou   the  house  wall,  and  a  portion  of  Out 
resting  upon  tbe  retaining  wall  of  the  canaewaj,  pn 
way,  and  the  deceased  fell,  with  about  thirty  otben^ 
down  into  the  area  and  so  met  bis  death.     TLe  ftU  ef 
the  flagging  and  grating  was  caused  by  its  insoffieieecr 
and  by  tbe  extraordinary  crowd  pressing  upon  itil 
the  time.     The  canse  was  tried  at  tbe  aitiings  iftcr 
last  Michaelmas  Term.     There  was   oonflictiag  eri- 
dence  upon  the  question  of  repairs  and  sn6lcieaey; 
but  the  above  must  be  taken  to  be  the  result  of  tbe 
evidence  as  established   by   the  verdict.     Under  the 
direction  of  the  judge  a  verdict  was  found  for  tbe  pit. 
for  280/.  damages,  subject  to  the  opinion  of  tbe  ewt 
as   to   the  defu's  liability.     Mo  qoantion  was  naii 
npon  the  pleadings,  nor  conld  any  oaefolly  have  bea 
raised,  as   the  court  has  power  to  amend,  and  tbe 
question  has  been  treated  as  arising  upon  tlie  gencnl 
issus.     Probably  it  arises  ahn  upon  tbe  reoord.    A 
luls  was  obtained  to  enter  tbe  verdict  for  Ike  idu 
which  was  well  argued  in  last  Easter  Term,  be<an 
Erie,  0.  J.,  and  Willee,  Byles  and  Keating  JJ.,  «bea 
we  took  time  to  consider  of  our  judgment.    It  is  f)V 
the  plU  to  make  out  that  the  deft,  ha*  been  gailiy  ef 
the    breach  of    some    daty    which  he  owed  to  tbe 
deceased,  and   that    thereby  tbe  accident  was  sccs- 
eioned.    Wbetber  be    h**    done   lo    may    be  coa- 
sidered  under  tbe  following  bead*.      If  the  paaap 
over    tbe  area    be   considered  as  a  private  way  is 
tbe  houses,  then  tbe  reversioner  is  not  liable,  bM  Iks 
occupier,    A  landlord  who  lets  a  boiue  in  a  dasgaest 
state  is  not  liable  to  the  tenant's  eiutooers  or  gueM 
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-for  ucid«iiti  happening  daring  tli*  term,  for  tbai«  is 
no  kw  agtiiut  letting  a  tnmble-down  hoiue,  and  the 
tenut's  remedy  ia  npon  his  contract,  if  any.     In  this 
«•«  tbrre  was  none;  not  that  that  drcamstance  makes 
tnj  difference  in  oar  opinion.     If  it  ba  considered  as 
a  public  way,  then  the  deft,  is  not  answerable  for  the 
area  as  for  a  bole  made  at  the  side  of  the  highway, 
bscanse  there  was  do  hole  made  by  the  deft.    The  gnlf 
>t  the  side  of  the  eanseway  was  the  result  of  its  being 
niicd  by  the  makers  of  it,  not  by  the  land  at  the  side 
being  excavated  by  the  proprirtors  of  it.     The  alleged 
hole  WIS  coeral  with  the  highway,  and  a  oonuqnence 
of  tbt  making  thereof.     In  Banu  t.  Watrd  there  was 
a  hole  made  by  the  deft,  and  it  was  made  after  the 
dedication  of  the  road.    As  for  the  suggested  liability 
t«  repair,  npon  the  ground  that  the  cunstruction  was 
bratScial  to  the  proprietor  of  the  houses,  that  benefit 
wu  only  retained  by,  not  eonferred  upon,  bim.     It  is 
familiar  law  that  a  bridge  made  by  a  private  iadiTidaal 
for  his  own  benefit  at  an  ancient  ford,  if  oseful  to  the 
public,  Is  to  be  repaired  by  them,  and  not  by  the  builder. 
The  liability  to  repair  a  highway  has  not  been  made 
to  depend  opoo  the  quantum  of  beiiefit.    If  it  were  so, 
a  man  who  drove  a  flourishing  trade  in  the  bouse  ought 
to  pay  for  the  benefit  of  passers  by,  but  not  a  musician 
er  the  inventor  of  the  calculating  machine.     The  fltg- 
giag  and  grating  were  not,  like  a  duor,  under  the  control 
of  the  oceapier,  but  fixed.     They  were  not  worked, 
used,  or  worn  oat  by  the  proprietor  of  the  bouses, 
etberwise  than  as  one  of  the  pnblio  oses  a  publie  high- 
way on  the  side  of  which  bis  bouse  stands.    The  pa»- 
•ige  of  light  and  air  throngb  th*  grating  does  not  wear 
it  oat  aoy  more  than  the  wind  wears  out  the  surface  of 
the  road.    The  more  or  less  artificial  character  of  the 
ilsgging  and  grating  does  not  make  it  more  or  less  a 
way  to  be  repaired  by  the  parish.  Whether  it  be  stone, 
iron,  wood,  or  compositiou,  as  it  is  a  public  way,  the 
fuUis  *ra  to  keep  it  in  repair,  and  not  the  person  who 
dedicated  iu    Hitherto  the  ezcepUons  to  the  liability 
«f  the  parish  have  been  known.    They  are  custom, 
prescription,  tenure  and  ioolosure  whilst  it  lasts.    Have 
we  authority  to  add  flagging  and  grating  ?     The  case 
i>  not  the  same  as  that  of  an  open  cellar  flap,  which 
Buy  be  eoosidered  sis  a   trap  in  its    nature  and   es- 
•eoce,  unless  it  be  kept  shut.    Besides  that  is  worn 
oat   by  use  for  the  benefit  of  the  occupier  of  the 
nllar  to  which   it  is  the  door.     The  present  case  is 
newer  to   that    of  a  mine  propped  up,  and  a   way 
Mieated  upon  the  soiface.     In  such  a  case  will  any 
one  venture  to  soggest  that  the  owner  of  the  mine  and 
•orfaoe,  or  either  of  them,  must  renew  the  props  when 
th^  rot  and  the  road  threatens  to  sink  into  the  mine. 
This  does  not  fall  within  the  Uw  as  to  keeping  bulld- 
ugs  adjoining  a  highway  in  sncb  a  state  by  repair  or 
Mherwiae  as  not  to  endanger  passers-by.     What  was 
luofficient  here  was  part  of  the  highway  itself.     Such 
law  may  apply  to  the  arches  of  a  cellar  ander  a  foot- 
way, though  Ifais  we  conceive  to  be  worthy  of  argument 
Old  open  to  distinctions  as  to  the  state  of  things  at 
the  time  of  the  dedication  and  other  oircamstances. 
It  cannot  apply  to  the  footway  itself.     We  may  refer 
by  way  of  illustration  only  to  the  case  of  one  of  the 
xpurea,  where   the  footway  at  one    side  consists  of 
arge  flags  reaching  from  the  outer  wall  of  the  area  to 
ihs  outer  wall  of  tbe  cellar.     There  the  upper  part  of 
the  flags  {orms  (be  way,  and  the  lower  part  of  the 
•ame  flags  forms,  as  we  are  told,  the  ceUing  of  tbe 
<*Uar.     Who  is  to  maintain  and  repair  the  flagged  way? 
We  apprehend  the  public  who  walk  upon  it  and  wear  it 
wt,  without  which  it  might  last  an  indefinite  lima, 
lit  is  to  be  observed,  that  in  casee  of  liability  under  this 
head  the  building  need  not  be  repaired,  but  only  pre- 
vaated  from  oaoaing  injury  by  its  fall,  which  impliea 
that  there  i*  »  power  to  remove,  and  such  power  does 
■ot  exist  in  this  case.     It  has  been  suggested,  in  addi- 
(an  to  the  grounds  relied  opoo  in  argument,  that  tbe 


fact  of  the  flagging  and  grating  concealing  danger  waa 
a  special  cause  of  liability.  To  this  we  answer,  first, 
that  tbe  flagging  and  grating  did  not  prevent  the 
existence  of  tbe  deep  area  from  being  known  to  every 
body  passing,  and  there  was  no  fraud  ;  seoondly,  that 
there  would  have  been  no  danger  if  the  parish  had 
properly  maintained  and  repaired  the  flagging  and 
grating  ;  tliirdly,  that  the  deft,  did  not  erect  and,  as  it 
was  a  highway,  could  not  have  removed,  the  ttruo- 
ture.  Moreover,  concealment  is  relative,  and  every 
danger  is  mora  or  less  concealed.  If  a  highway  is 
dedicated  with  a  dangerous  obstruction  on  it,  such 
aa  would  have  been  a  nuisance  if  placed  upon 
an  ancient  way — for  iustance,  a  flight  of  step  or  a  pro- 
jecting flap — no  action  can  be  maintained  for  injury 
caused  thereby,  whether  by  day  when  it  can  be  seen, 
or  by  night,  when  it  is  invisible.  Iu  such  a  case,  it 
was  held  by  the  Court  of  Q.  B.  in  Fiihor  t.  Promt 
6  L.  T.  Rep.  N.  S.  711,  that  the  public  ado- ting 
a  higjway  inuit  tuke  it  in  $latu  quo,  and  that  no 
obligation  is  imposed  npon  tbe  dedicator  to  remove 
projections  or  fill  np  holes  which  may  be  dangerous  to 
passers  by.  In  that  leading  caae,  which  explained  and 
overruled  several  out  of  the  vague  notions  of  lia- 
bility that  have  sprung  up,  Blackburn,  J.,  delivering 
tbe  judgment  of  the  court,  expounded  with  clearness 
and  force  tbe  law  applicable  to  this  supposed  ground  of 
llabihty  as  follows :  ''  Bat  the  question  sliU  remains, 
whether  an  erection  or  excavation  already  existing,  and 
not  otherwise  nnlawfol,  becomes  unlawful  when  tbe 
land  on  which  it  exists,  or  to  which  it  is  immediately 
contiguons,  is  dedicated  to  the  public  as  a  way,'  if  the 
erection  prevents  the  way  from  being  so  oonveoient  and 
safe  as  it  otherwise  would  be,  or  whether,  on  the  con- 
trary, the  dedication  must  not  be  taken  to  be  made  to 
the  public  and  accepted  by  them,  subject  to  the  incon- 
veniences or  risk  arising  from  the  existing  state  of 
things.  We  think  that  the  latter  is  the  correct  view 
of  the  law.  It  is  of  course  not  obligatory  on  tbe  owner 
of  land  to  dedicate  the  use  of  it  as  ■  highway  to  the 
public  It  is  equally  clear  that  it  is  not  compulsory  on 
the  pablic  to  accept  the  use  of  a  way  when  oflered  to 
them.  If  the  use  of  the  soil  as  a  way  is  ofiered  by  tbe 
owner  to  tbe  public  under  given  cooditiens,  and  subject 
to  certain  reservations,  and  the  public  accept  the  use 
under  such  circumstances,  there  can  be  no  injnsiios  in 
holding  them  to  the  terms  on  which  the  benefit  was 
conferred.  On  the  other  band,  great  injustice  and 
hardship  would  often  arise  if,  when  a  public  right  of 
way  has  been  acquired  under  a  given  state  of  circum- 
stances, the  owner  of  tbe  soil  should  be  held  bound 
to  alter  that  state  of  circtmistanocs  to  bis  own 
disadvantage  and  loss,  and  to  make  further  conces- 
sions to  tbe  public  altogether  beyond  tbe  scope  of  his 
origiusl  intention.  More  especially  would  this  be  the 
case  when  public  rights  of  way  have  been  acquired  by 
mere  use.  For  instance,  the  owner  of  the  bank  of  a 
canal  or  sewer  may,  without  considering  the  effect  of 
what  he  is  doing,  permit  passengers  to  pass  along 
until  the  public  have  acqnired  a  right  of  way  there. 
It  is  often  hard  upon  bim  that  the  public  right  sbould 
have  been  thus  acquired,  it  would  be  doubly  so  if  tbe 
consequence  was,  that  be  was  bound  to  fill  up  or  fence 
off  his  caual."  In  this  statement  of  tbe  law  w« 
heartily  ooncor.  This  is  in  sccordance  with  tbe  general 
law  as  to  gifts,  which,  in  the  absence  of  fraud,  must 
be  taken  as  they  are,  without  redress  against  the 
donor  in  respect  of  vice,  apparent  or  secret,  and  all 
expenses  in  respect  of  which  for  repsirs  or  otherwise 
are  to  be  borne  by  the  donee.  This  conclnsion  is  also 
in  accordance  with  the  law  as  to  grants  of  a  li^ht  of 
way  or  other  easement,  whether  for  valoable  considera- 
tion or  not,  to  the  effect  that  the  grantee,  and  not 
tbe  grantor,  is  to  maintain  and  repair  the  subject  of 
the  easement,  with  a  corresponding  duty  to  do  so,  if 
by  bis  neglect  the  grantor  may  sofier  damage,  and  A 
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corresponding  right  to  entar  apon  the  grantor's  land, 
and  to  do  all  acts  necessary  for  such  maintenanoa 
and  repair.  The  authorities  to  this  effect  in  onr  own 
law,  the  qtU  law,  and  the  code  dnl  will  be  bond  in 
Oale  on  Easements,  edition  b7  Mr.  Willei.  It  thos 
appears  to  ns  that  to  hold  this  action  to  be  maintainable, 
whilst  itwoold  for  the  first  time  impose  a  htnj  harden 
upon  rerersioners,  wonld  Tiolate  well  established  prin- 
ciples of  law.  Th«  rale  to  enter  a  verdict  for  the  defL 
must,  tbeiefore,  h«  made  absolata.       Bale  abiolute. 

KBOWnUTIOH  AFPKAL. 

Tuetdt^,  Nov.  24,  1863. 

Oabbott  v.  Trbvor. 

,Btctitm  bw — Cuitomarg  lenun — CopshoM — 2  WiU. 

4,  e.  45,  t.  19. 
A  ttiuuU  vho  Md$  hit  lamb  bg  aalomary  femire, 
atthongh  not  ttrietly  a  copyhotd,  provided  he  hat  a 
permaamt  itUerett  therein  of  the  value  of  not  lett 
ihtm  lOLpermmoii,freeo/aD  charget,ifc.,it  enticed 
to  U  regitlered  wtder  leet.  29  o/S  WiU.  4,  c.  45. 
This  was  an  appeal  from  the  court  of  the  rcTising 
iMviiatec  for  Qniaborongh;  the  following  case  being 
Mated  for  the  opinion  of  the  oowt : — 

OASB. 

At  a  smut  held  at  Ouisborongh,  on  the  Sth  Oct. 
1868,  before  me,  the  barrister  appoinied  to  rcrise  the 
list  of  TSten  for  the  North  Riding  of  Yorkshire,  John 
Adamson  was  objected  to.  Thi;!  name  was  thus  entered 
in  the  list  of  vottrs  for  the  township  of  Hlnderwell. 
Adamson,  John  |  Staitfaes  |  Copyhold  boose  |  Stailhet. 

The  following  fuou  wete  proved  :— 

1.  The  nuinar  of  Seaton,  in  the  North  Riding  of 
Yorkshire,  is  co-«ztensire  with  the  township  of  Hinder- 
well.  The  Harqois  of  Normanbj  is  the  lord  of  the 
manor.  The  township  of  Hinderwell  contains 
the  Tillage  of  Hinderwell,  the  Tillage  of  Staitbes, 
and  the  Tillage  of  Banswick ;  the  inhabitanto  of 
sill  three  Tillage*  are  engaged  in  fishing  or  other  mari- 
time puisoits.  In  the  Tillage  of  Hinderwell  are  firee- 
bolders  only  «f  the  laid  manor.  In  Staithe*  and 
Bonswick  all  the  honses  and  other  tenements,  herein- 
after for  brerity's  sake  called  "  hoosea,"  are  held  nnder 
•  eostonuuy  tennre  hereinafter  described,  which  haa 
iheie  obtained  for  a  long  period  withoot  alteration. 
Ko  eTidenes  was  prodnced  of  any  other  tennre  banng 
at  any  time  existed  in  Slaiihea  or  Rnnswick. 

9.  Between  the  said  honssa  and  in  their  immediate 
neighboorhood  are  pieces  of  groond,  which  are  part  of 
the  waste  of  the  kird  of  tb*  manor  of  Sealon. 

3.  ETery  boose  in  Staithe*  and  Rnnswick  i^  held  by  a 
tenant  on  the  oonrt-rollof  the  manor  efSeaton,  who  pays  a 
Tent  in  respect  of  snch  boose  to  the  Marquis  of  Normanby. 

4.  The  boose*  are  generally  of  small  Taloe,  but  a 
few  are  of  the  Taloe  of  80<.  per  annum.  The  rent  in 
«ach  case  is  a  very  small  or  nominal  sum,  consisting  of 
a  few  shillings  annoally,  and  is  always  moeb  smaller 
than  the  annual  letting  ralue  of  the  honse.  The  rente 
of  the  Tarions  honses  differ  in  amount,  but  the  rent  of 
-each  house  has  alwaya  oontinned  the  same  in  amount 
without  alteration. 

5.  No  notice  is  giTsn  as  to  when  and  where  the 
rent  is  payable ;  but  by  costom  the  rent  is  payable 
twice  a- year  to  the  Lind  agent  of  the  Marquis  of  Nor- 
manby,  at  the  plaoe  where,  and  at  the  time  when,  rent 
is  payable  by  all  tenante  of  the  Marqnis  of  Normanby, 
in  the  manor  of  Seaton  and  elsewhere  in  the  neigh- 
bourhood, namely,  at  a  poblio-honae  in  Staitbes,  called 
the  White  Horee,  on  the  last  Wednesday  of  Hay  and 
the  first  Wednesday  of  December  in  each  year. 

6.  To  each  tenant  of  a  house  in  Staitbes  or  Rnns- 
wick so  paying  rent  a  qoittanoe  is  pTeu  in  tb*  follow- 
ing form: — 

■"No.  "  Manor  of  Seaton. 

"B«MiT(d  tk*  38th  day  of  May   1863  of 


X.  Y.,  one  shilling  and  lixpenoe  for  half 
a  year's  rent  due  to  the  Moat  Noble  the 
Marquis  of  Normanby  at  Lady-dsy  hut,    t,  d. 

by  m* , 1    6 

"  Arrear  £  .  •♦  Johh  Kebr  (sgeBt)." 

7.  The  rent  is  generally  duly  paid.  One  instasw 
only  is  known  of  a  notice  to  qnit  hanag  been  serrtd 
on  behalf  of  the  Marqnis  of  Normanby,  on  a  tenant  in 
Staitbes  or  Rnnswick,  and  in  that  case  the  tenant  did 
not  qnit.  No  action  of  ejectment  hu  ner  been 
brought  against  any  of  the  said  tenants. 

8.  All  repairs  to  any  of  the  said  house*  are  dene  by 
the  tenant  of  the  same,  and  at  his  expense ;  aod  if  say 
of  the  said  honses  hsTe  become  miuous,  it  is  boilt  Vf 
by  the  tenant  at  his  expense. 

9.  Many  of  the  said  houses  are  let  by  the  tenants 
fram  week  to  week,  or  from  month  to  month. 

10.  Every  tonant  is  rated  to  the  poor,  and  nsstssed  to ' 
the  property-tex,  as  owner  of  the  boose  which  beholds. 

11.  Tenante  of  the  said  hoosea  hsTe  occaakntlly 
been  on  the  register  of  parliameniary  voters  for  the 
North  Biding  of  Yorkshire ;  their  qoalificatioas  being 
therein  described  as  oopyboU  booses  in  Staitba  or 
Bonswick. 

12.  The  court  of  the  manor  of  Seaton  is  held  an- 
noally in  Octeber  or  NoTember.  Before  holdiogthe 
court  the  steward- of  the  manor  iasues  a  precept  to  tki 
bailiff  of  the  manor,  calliog  upon  him  to  snnBoa  s 
jury  to  the  court  about  to  he  holden.  The  names  «f 
the  jurors  are  chesen  by  the  said  bailiff,  and  the  land 
agent  of  the  Marqnis  of  Normanby,  out  of  the  frse- 
holders  of  tb*  manor  within  the  village  oF  HindeiwcU, 
aad  the  tenants  of  bonis*  in  Siaitbe*  and  Rinswick. 
The  steward  of  the  manor  presides  in  the  court,  asd 
the  said  land  agent  is  always  present.  The  list  ol 
suitors  is  called  over,  and  the  jury  are  sworn ;  after 
other  matters  are  disposed  of,  applications  from  ptr- 
sons  desiring  to  Iw  admitted  tenante  of  houses  in 
Steithes  or  Bonswick  ai«  heard. 

13.  The  person  A  B.,  desiring  to  b*  admitted 
tenant  in  the  room  of  tb*  outgoing  tenant  C.  D., 
attends  at  tb*  court,  baTiog  been  generally,  but  not 
'm  CTery  caae,  summoned  for  this  pnrpoae  by  the  bsiliff 
of  the  manor.  C.  D.,  the  outgoing  tenant,  freqosotly 
attends  also.  A  B.  is  then  presented  by  the  bsiliff  to 
the  steward,  who  asks  of  bim  (bat  in  no  set  form  of 
words),  "For  what  purpo**  do  yoo  come?"  AB. 
then  replies  (but  without  using  any  set  form  of  wocds^ 
'*  I  seek  to  be  admitted  tenant  of  faoose  No.  24,  in  rots 
of  C.  D.,"  adding  the  drcomstanee,  "  I  haTS  por- 
cbased  the  honse  of  C.  D.,"  or  "  C.  D.  is  deceased, 
and  haa  left  me  the  house  by  wiU ;"  or  "  C.  D.  has 
died  intestate,  leaTing  me  hU  heir-at-law,"  or  as  the 
case  may  be. 

Sometimes  the  bailiff  ttates  the  circnmstances  of  the 
case,  sometime*  on*  of  the  jurors,  and  oometimes  khs 
ontgoiog  tenant. 

The  steward  then  always  inqoircs  of  the  land  sgest 
if  there  is  any  objection  to  the  admiasioa  of  A  B.,  ** 
which  the  land  agent  replies,  that  there  ia  no  objeetioa, 
or  that  there  are  arreara  of  rent  due  from  the  ontgnag 
tenant,  or  as  the  case  ms7  be.  Tb*  forunas  of  the 
jury  is  generally  asked  if  he  kaovr*  any  objection  t* 
the  admission  of  A.  B.  In  most  ease*  no  objeetioa  is 
raised  by  any  one,  bat  oocarionally  aria**  in  wluch  aU 
the  circumstanoe*  of  the  case,  ss  well  moral  aa  leg*l< 
are  inquired  into,  aa,  for  instance,  on  tb*  applieatioa  « 
the  heir-at-law  to  be  admitted  tenant  in  the  room  el 
bis  father  who  has  died  intestate,  the  foraman  or  eoe  « 
the  jiuy  may  «ay  that  he,  the  said  heir-at-law,  has 
nsTer  done  anything  for  his  dseeaood  father  or  bis 
family,  bat  that  E.  F.,  the  dangbtcr  of  tk*  deceased, 
si^)ported  her  father  during  bis  last  illnaas,  and  that 
sbe  is  better  entitled  than  A.  B.  to  b*  admitted  tenant 

The  steward,  after  bearing  the  whol*  diaeasaiaa, 
deeidc*   granting    or   refosing    th*    a^Ucattoa  to' 
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tiliniBsioD,  according  to  his  jadgmeat,  upon   all   the 
ajranmatancea,  u  well  moral  as  legal,  of  th«  ease. 

14.  If  A.  B.  is  a  pnrcbascr  bis  application  to  be 
admitted  tenant  is  almost  always  granted ;  if  so  also 
It  olaims  nndar  the  will  of  the  deceased  tenant ;  bat 
ia  matj  instances,  notwithstanding  the  deviss  of  the 
pnpwtjin  qnsstion  to  the  appUcant  has  been  admitted  to 
kare  been  in  all  points  of  form  soffident  and  without 
fraad,  his  application  has  been  refiised  bj  the  steward, 
aid  another  person  has  been  admitted  by  him  as  tenant. 

15.  If  A.  B.'s  application  is  granted,  the  name  of 
C.  D.,  the  outgoing  teaant,  is  struck  eat  of  the  conrt- 
ItU  by  the  pen  of  the  ateward,  and  the  name  of  A.  B. 
isiliertedon  the  court-roll  in  its  alphabetical  place 
among  the  namea  of  tenants  in  Staithes  or  Bnnswick, 
u  the  case  may  be :  A.  B.  then  takes  the  oath  of  fealty 
sod  pays  to  the  steward  afes  of  U.6d.  No  fine  is  paid 
to  the  lord  of  the  manor, 

IS.  A  change  of  tenanoy  of  booae*  in  St^thes  or 
Sanswick  often  takes  plaoa  between  the  holdioga  of  the 
■aoor  court.  A  B.,  the  person  desiring  to  be  admitted 
taosat,  applies  to  the  said  land  sgeot  of  the  Marquis 
«f  Hormanby,  stating  the  oitoonstaneas  of  the  case. 
Hm  bnd  agent  osnally  requires  a  letter  from  the  fore- 
Bun  of  the  jury  of  the  manor  court  last  held,  to  the 
sAet  tkst,  ill  the  judgment  of  him,  the  foreman  of  the 
juy,  the  said  A  B.  is  beat  entitled  to  be  admitted 
tniaot  ef  the  house  in  question.  The  laod  agent,  at 
diaerstion,  gives  or  refuses  to  giro  to  A.  B.  a  latter  to 
the  steward  of  the  manor,  aseenting  to  A  B.'s  applioa- 
tioa.  As  a  matter  of  fact  the  land  agent  oaoally  gires 
such  letter,  but  he  has  occasionally  refused  to  gtre  the 
same,  on  the  ground  that  the  outgoing  tenant  was  in 
amars  of  rent.  Upon  receipt  of  the  latter  expressing 
lbs  assent  of  the  land  agent  to  the  admission  of  A  B., 
but  in  no  case  without  receipt  of  snch  letter,  the  steward 
of  the  manor  indorsee  A.  B.'s  name  upon  the  oonrt-roll 
for  the  time  being  in  the  following  fonn  :.— 

Abraham  Brown,  setin  teaant  for 
house  No.  34,  in  room  of  Charles 
Daris." 

for  erery  each  admitunce  oat  of  ooort  the  incooung 
tenant  pays  to  the  steward  a  fee  of  5«.,  but  no  fine  is 
paid  to  the  lord  of  the  lAanor,  At  the  holding  of  the 
next  autnor  court  the  name  of  snch  incoming  tenant  is 
•Blared  in  its  proper  slphabetioal  place  in  the  oonrt- 
nll  smoag  the  tenants  of  Staithes  or  Bnnswick,  as  the 
ease  maybe. 

17.  Erery  alteration  or  change  of  tenancy  of  any  of 
the  said  booaes  in  Staithes  or  Bnnswick,  is  completed 
by  admission  of  a  new  tenant  in  substitution  for  or 
ia  addition  to  the  former  tenant  in  the  conrt-roll  of 
the  manor  of  Seaton  in  the  manner  and  on  the  oon- 
ditions  hereinbefore  described. 

18.  Sabj«ct  to  tl)ei>e  conditioos,  if  a  tenant  disposes 
of  bis  estate  in  one  of  the  said  henses  by  sale  or  by 
pledging,  or  if  he  disposes  of  the  same  by  will  and 
dies,  or  if  be  dies  intestate,  the  Tendee,  pledgee, 
deritse^  or  heir-at-law,  as  the  case  may  be,  is  admitted 
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tenant  on  the  eourt-roll  of  the  aaid  manor,  and  enters- 
upon  the  possession  of  the  property. 

19.  In  selling  or  pledging  nuch  estate  no' deeds  or 
documents  of  any  kind  are  used,  nor  is  any  copy  of 
the  oonrt-roll  furnished  to  the  incoming  tenant.  If  a 
tenant  sells  be  usually  does  so  by  auction,  and  tbo 
aactioneer,  as  his  agent,  usually  before  selling  aska 
of  the  land  agent  of  the  Marquis  of  Normanby  per- 
mission to  sell,  and  in  some  eases  nndartakes  to  pay 
erer  part  of  the  purchase-money  when  received  by  hios 
to  the  said  land  agent  to  meet  arrears  of  rent  dne  t» 
him  from  the  outgoing  tenant,  The  handbills  annoane- 
ing  the  sale  of  a  house  are  nsoaliy  beaded,  "  By 
permisuon  of  the  Moot  Noble  the  Marquis  of  Nor- 
maoby,"  and  the  bouse  is  therein  described  as  "  tb» 
property  of"  the  outgoing  tenant.  After  the  sale  and 
purchase  the  rendee  is  admitted  tenant  in  room  of  the 
vendor,  either  by  act  in  court  or  out  af  eoart  as  bere- 
inbefota  described. 

If  the  tenant  pledgee  bis  estate  the  person  leading  tha- 
money  s,  subjeot  to  similar  ooodibons,  admitted  tenant 
in  bis  room,  or  as  co-tenant  with  him ;  when  the  monqr 
is  repaid,  the  bonower  is  admitted  sole  tanant  as  before. 

A  tenant  disposing  of  his  estate  by  will  describes  it 
as  "  bis  interest  in  groundsge  property"  in  Staithes  or 
Bnnswick,  or  his  greandage  property,  or  "  bis  ground- 
age,"  or  "  his  frMttage."  On  Ilia  death  the  person 
named  in  the  will  is,  subject  to  the  eoaditioas  herein- 
before deaeribed,  admitted  as  tensnt. 

If  s  tenant  being  a  fema  tole  marriea,  Uis  hoaband 
is  admitted  co-tenant  with  her,  or  tenant  in  her  room.- 

No  instance  is  known  of  a  tenant  becoming  bankrupt 
or  inselrent  and  his  assignees  being  admitted  tenant  in 
his  room. 

In  a  very  few  eases  one  of  the  overseen  of  the 
poor  of  the  township  of  Hinderwell  has  been  admitted 
tenant  on  the  court-roll  in  the  room  of  a  tanant  wbo- 
has  become  chargeable  as  a  pauper  to  the  aaid  town- 
ahip,andon  the  pauper  teaant  dying  intestate  the  overseer 
has  continued  on  the  court-roll,  notwithstanding  the 
applieation  of  the  heir-at-law  of  the  deceased  to  be 
admitted  tenant. 

SO.  Herein  follows  an  extract  from  the  oourt-roU  of 
the  manor  of  Seaton  for  the  year  1862,  which  wsa 
proved  to  correipond  in  form  with  all  the  previous 
court-rolls  of  the  said  manor  within  memory. 

"Manor  of  Seaton  to  wit — ^The  Conit  Leet,  with 
View  of  Frankpledge  and  Court  Baron  of  the  Most 
Noble  Gonstantine  Henry,  Marquis  of  Normanby,  lord 
of  the  said  manor,  held  at  the  bouse  of  Johnson  Ridlers, 
situste  at  Staithes,  within  the  said  manor,  on  Tbars- 
dsy,the  4th  day  of  Dec.  1862,  before  John  Buchanan,, 
gentleman,  steward,  and  the  initors  of  the  said  court. 

"  The  names  of  the  jurors  of  the  said  court  sworn  t» 
inquire  and  present  as  well  for  our  Soverign  Lady  the 
Queen  as  the  lord  of  the  said  manor." 

(Then  follow  the  name  of  the  foreman  of  the  jury, 
the  names  of  the  twelve  other  jurors,  and  the  name  of 
the  sworn  Finder.) 


Na 


Name. 


Fveeholders,  owners  of 
lands  and  tenements 
within  the  said  manor. 

ttunmvridk 

T^sianu  and  reslants. 


Deseriptlo  of 
property. 


Na 


SI 
87 


Nama 


BeawiokjQoo.  baiUiouss 

Brows,  William  dwelUug-honse 

Hers  follow  other  namea^  In  slphabetioal 
order,  with  deacrlption  of  property. 


Description  of 
property. 


Hinderwell. 
Freeholders. 
Adamson,  Lnke. 

(Here  follow  other  names,  but  withoat  description  of  proper^.) 
Staithes. 

Tenants  and  resiants. 
4C  Adamson,  EUsha^  dwelling-hooie — App. 
88.  Abram,  Tlionus  and  FraKcis,  dwelling-house — App. 

(Here  follow  names  ia  alphabetical  order,  with  description  of  property.) 
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81.  On  bebsif  of  the  said  John  Adamson  it  wu 
proved  that  the  clear  yearly  valae  of  the  hoases  in 
respect  of  which  he  claimed  to  vote  amounted  to 
10^  ;  that  be  had  been  admitted  tenant  of  the  laid 
houaea,  and  hia  name  inscribed  aa  such  tenant  in  the 
conrt-roll,  in  the  manor  of  Seaton,  in  the  manner 
liereinbefoiv  described  ;  that  he  bad  thereupon  entered 
into  actual  possession  of  the  said  bouses,  and  has  ever 
sinoe  continned  in  aotnal  possession  of  the  said  houses, 
or  in  receipt  of  the  rents  and  profits  of  the  same,  bis 
nam*  also  being  continued  as  such  tenant  aa  aforesaid 
on  the  sud  manw.  ' 

It  was  admitted  that  he  had  during  his  tenancy 
regularly  paid  to  the  land  agent  of  the  Marquis  of 
Normanby  a  fixed  rent  in  respect  of  the  said  houses, 
and  had  received  receipts  for  the  same  as  hereinbefore 
described, 

S3.  A  person  claiming  to  vote  for  the  riding  in 
respect  of  copyhold  houses  in  Staithes  or  Rnnswick 
would  there  be  commonly  understood  as  claiming  to 
vote  in  respect  of  honsea  held  in  the  manner  herein- 
before described. 

23.  On  behalf  of  the  objector  it  was  contended  that 
the  voter  was  a  mo*  tenant  at  will  of  the  lord  of  the 
manor,  and  that  he  was  not  seised  at  law  or  in 
equity  of  houses  of  copyhold  or  any  other  tenure 
whatever  for  his  own  life  or  fur  any  larger  estate. 

24-  I  held  that  the  said  John  Adamson  was  seised 
in  law  or  equity  of  house*  of  copyhold  or  other 
tenure  not  freehold  for  his  own  life  or  for  a  larger 
estate,  and  I  accordingly  allowed  his  name  to  stand  on 
the  list  of  voters  ugned  by  me,  subject  to  the  opinion 
of  the  oonrt. 

2S.  Tha  claims  of  seventeen  other  voters,  whose 
names  and  qualifications  are  together  with  the  name 
and  qiulification  of  tha  said  John  Adamson  set  out  In 
the  schedule  annexed  to  this  case,  depended  on  the  like 
facts  and  finding,  and  were  decided  by  me  in  the  sane 
manner  and  on  the  same  point  of  law  as  the  case,  of 
John  AdamioD. 

I  accordin^y  allowed  the  said  fifty-seven  names  to 
stand  on  the  list,  subject  to  the  opinion  of  the  court, 
and  ordered  the  appeida  to  be  consolidated,  and  duly 
named  Thomas  Ourbutt,  of  Term,  to  be  the  app.  in  the 
consolidated  appeal,  and  Tfaomaa  Tudor  Trevor,  of 
Guisborongb,  to  be  the  resp. 

If  the  court  is  of  opinion  that  in  the  circiunstanees 
stated  by  me  John  Adamson  waa  not  seised  at  law  or 
in  equity  of  houses  of  copyhold  or  any  other  tenure 
whatever  (except  freehold)  for  his  own  life  or  for  any 
larger  estste,  the  eighteen  names  contained  in  the 
schedule  annexed  to  this  ease  are  to  be  struck  out  of 
the  list  of  voters  for  the  township  of  Hinderwell;  other- 
wise the  said  name*  are  to  be  retained. 
(Signed)  V.  L.. 
Bevising  Barrister,  Gnisborongh, 

5th  Oct.  1863. 

no$.  Clnttji  for  the  app.— The  I9tb  section  of 
the  Beform  Act  (S  Will.  4,  c.  *T,),  enacts  that  "  every 
male  person  .  .  .  who  shall  be  seised  at  law  or  in 
equity  of  any  lands  or  tenements  of  copyhold  or 
any  other  tenure  whatever,  except  freehold,  for  his  own 
life,  or  for  the  life  of  another,  or  for  any  lives  what- 
ever, or  for  any  larger  estate,  of  the  clear  yearly  value 
of  not  less  than  \0L  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of  the 
ssme,  shall  be  entitled  to  vote,  jbc."  The  cnstoms  of 
this  manor  do  not  show  that  these  are  copyholders; 
there  is  no  surrender  and  they  do  not  hold  by  copy  of 
the  rolls.  Lord  Coks  says  there  is  only  copyhold 
and  freehold:  (Coke's  Law  Tracto,  p.  12.)  Then  it 
will  probably  be  contended  that  there  is  fealty  in  this 
case: 

Co  Litt.  p.  58  ; 

Vin.  Abr.  tit.,  "Copyhold,"  "Gnmti" 

Omiie  l>igea^  tsL  1,  p.  866 ; 


Kitchen  on  Courin,  168  ; 
Starlde  on  Eviilnice,  I  edit.  voL  1,  p.  38,  cilisp 
B.  N.  P.  248. 
What  is  there  to  show  that  these  are  tenants  by  copy?' 
I  sm  going  to  contend  that  the  roll  is  merely  a  lilt  of 
suitors  of  the  court  leet  or  barona :  (Kitchen  on  Covti, 
pp.  6-13.)  "  App."  put  oppoeite  a  name  on  tbt  roU 
means  that  the'  person,  appears  at ;  and  "  ess.,'  that 
he  is  absent  from  the  court.  Would  that  be  daoe  ia 
any  titular  roll  ?  There  is  so  livery  of  snun,  cats- 
mary  grant,  or  surrender.  The  person  olsiming  t«  be 
admitted  appears,  sod  sometimes  the  outgoing  teaul^ 
but  not  alwaya.  There  ia  nothing  aa  to  fines,  refieb,. 
eseheata,  or  rights  of  common.  Doe  of  the  cutons 
is.  thst  if  a  msn  is  poor  he  i*  to  be  turned  oak  Tks 
only  thing  to  show  a  title  ia  the**  persons  is,  tkal 
they  pay  an  annual  rent,  and  tfaeir  names  sre  totanl 
on  the  roll  of  tenanta,  but  it  ia  not  sUted  of  whit 
landa  they  ju«  tenaita,  but  merely  that  they  ne 
tenants.  \^Meiluk,  Q.  C— The  case  seU  out  M 
they  are  admitted  in  a  customary  manner,  and  wlut 
the  nature  of  the  cuatom  is.]  It  would  be  daugenns 
to  open  such  a  wide  door  to  spurious  votes.  Tltm 
ean  be  only  tenanta  at  will,  or  at  most  tensnts  Igm 
year  to  year. 

UtUuh,  Q.  C.  for  the  resp. — The  court  must  pv 
snme  that  the  parties  have  departed  from  the  andeat 
ciutoms.  They  must  be  either  tenants  for  life  « 
tenanta  at  will,  who  may  be  ejected  at  any  nionat. 
It  ia  quite  nnneeessary  for  me  to  make  oat  that  tkey 
are  copyholds  of  inheritance ;  thej  may  be  copjMil» 
for  life,  and  it  ia  quite  clear  that  in  copyholds  for  lift 
there  may  be  soms  limited  right  of  geminating  a  ac- 
cesser;  (1  Scriven  on  Copyholds,  88  and  43.)  Tkit 
is  not  strictly  descendible,  u  the  lord  exercises  a  cer- 
tain amount  of  discretion  as  to  who  shall  iooeeel  t» 
the  possession.  The  case  finds  that  tha  rents  in  my 
smsll,  and  fixed  in  amount;  ia  thia  consistent  will)  a 
tenancy  at  will?  You  mutt  preanme  that  the  M 
baa  not  power  to  raise  the  rente.  The  b*B(* 
are  repaired  by  the  tenants,  and  no  tenant  bsi  enr 
been  turned  out.  [Cittt;.— I  contend  that  it  ii  > 
tenancy  from  year  to  year,  not  at  wilL]  Thta  tbne 
facts  are  quite  inconsistent  with  a  tenancy  froiB  jnr 
to  year.  They  are  summoned  on  the  jury,  and  tbe 
arrears  of  rent  ate  a  charge  upon  the  property  itiiK 
I  admit  that  this  cannot  be  copyhold  of  iohetitanee,  ■• 
there  is  no  surrrender:  (Scriven  on  CopyboMs,  361.) 
He  was  stopped  by  the  Court. 

CkiUg  in  reply. — If  there  is  a  eostomsiy  teeoti  it 
ia  a  freehold  oustomaiy  tenure,  and  they  have  no  liftt 
to  vote,  the  atatnte  of  Car.  8  (13  Car.  I,<.i0 
having  deetroyed  all  tennree  except  freehold  and  ecf;- 
hold. 

ERI.B,  C  J. — I  am  of  opinion  that  tbe  i«nH>( 
barrister  was  right.  I  cannot  say  what  the  ettatt  ■>, 
but  it  is  a  permanent  interest  in  tfae  land.  If  it  ii  Ht 
a  cuatomaiy  tenure  for  life,  it  would  be  held  )br  so** 
shorter  period.  There  is  no  sign  of  its  being  s  tasfv 
at  will,  nor  does  it  appear  to  be  the  case  of  ■>• 
squatters,  as  the  learned  oounsel  has  soggeslsi.  I 
believe  that,  if  history  were  looked  into,  oopjbiMeo 
were  originally  tenants  at  will,  and  their  estate  padnUT 
grew  up.  Upon  the  whole  of  the  facts  stsled  b;  tW 
revising  barrister,  I  think  that  there  ia  a  per«is«««' 
estate  in  the  land ;  and  the  statute  says,  tbii  as;  »• 
having  an  eatate  of  "copyhold  or  any  other  tasn 
whatever,  except  freehold  for  his  own  life  «r  »li«' '■ 
another,  of  the  clear  yearly  value  of  not  leas  ibsB  Iw. 
over  and  above  all  rente  and  cbai^gea,  sfcsll  I* 
entitled  to  vote."  I  think,  therefore,  that  the  itaai» 
of  the  revising  banister  most  be  oonfirmed. 

WiujAMS,  J. — I  am  of  the  aame  opinion.  Tb«» 
are  many  cnriooa  tenures,  espedslly  in  tbe  v''\ 
which  are  called  "  customary  freeholds,"  or  "  teoui" 
rights,"    and    there    hes  been    a    long   ocetnnny 
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m  to  wlirthcr  those  estates  ve  to  be  eonsiilered 
fnehuld    estate*,    or    in    the    natnra    of    copyhoM 
MMles.    In  the  present  case  !t  is   quite  immaterial 
whether  the  estates   are   fr«ehoU   estates   or    oopjp- 
hoW  ertates,  beeaose,  if  they  an  not  freebold,  bnt  of  a 
copjhuM  tenure  or  lennre  in  the  natnra  of  oopybold, 
tber  being  abora  tJte  value  of  lOL,  an  equally  within 
the  vorda  of  the  Act  of  Parliament,  which,  I7  adding 
"ether  tennrts"  to  the  word  copyhold,  clearly  pointed 
to  estates  of  this  description.     The  only  question  in 
this  case  is,  whether  the  rerising  barristar  was  right  in 
holding  that  they   belonged  to  some  tennn  of  this 
Und,  bt  it  freehold,  aa  oontiadistinguished  firom  estates 
held  by  copy  of  court-roll,  or  in  the  natura  of  a  copy- 
hold Mnanent.    I  think,  that  altbongh  it  is  tme  then 
«e  in  the  history  of  the  enjoyment  of  tbei*  tsnementt 
drenmatanoes   which  it  may  be  difficult  to  reeoneile 
with  any  tenure  at  all,  and  which  would  h«  pnhaps 
mon  dinetly   nfemd  to  such  an   enjoyment  as  is 
anggtated  by  Mr.  Ohitty,  or  to  enoroaohmenta  on  the 
waste,  yet  it  must  be  borne  in  mind  that  hen  ia  the 
lerd,  npraaented  by  tlie  steward  of  the  manor   and  by 
the  land  agent,  dealing  with  thea*  people  who  an 
quite    unable    to   resist    them,   and    that    stale    of 
things    might    lead    to    the    oommiaaion    of    many 
lawless    sou    on   the  part  of   those  who  seek    to 
secure  th*  nnt  for  tl)e  land,  and  who  may  impose 
00  tfaoe*  in  the  enjoyment  of  the  tenements,  or  represent- 
ing them,  certain  restrictions  and  put  upon  them  oon- 
ditioas  which  in  point  of  fact  the  law  did  not  sntborlse, 
but  which  they  wen  too  weak  to  resist.     I  think  the 
i»»iaing  banrister  might  well  look  at  these  anomalies 
as  baring  come  into  existence  in  this  way,  and  that 
uotwithsUnding  there  is  here  snbatantially    a    case 
of  a  tananey  of  tight,  or  a  customary  freehold,  or  some 
tenure  of  the  kind,  having  nothing  at  all  to  do  with 
the  relation  of  landlord  and  tenant,  bnt  a  tenure  in  the 
tochnieal  sense  of  the  word,  we  cannot  say  that  hs 
had  com*  to  a  wrong  oonclusiou.     I  think  we  ought 
not  to  diatmb  that  decision. 

Btlbs,  J.— I  am  of  the  same  opinion.  If  the 
reriaing  barriater  had  found  nothing,  I  should  have 
thought  that  the  legal  freehold  here  is  in  the  lord. 
Bat,  on  the  other  hand,  the  tenants  are  not  mere 
taoanta  at  will,  with  or  without  licence,  nor  an  they 
tenants  for  years  or  tenants  for  lives ;  they  have  what 
are  the  various  incidents  to  copyhold  tenements.  .We 
cannot  decide  against  the  revising  barrister,  unless  we 
«an  see  elaarly  it  is  not,  and  cannot  be,  a  copyhold 
tenement.  Now  then  is  nothing  clear,  as  it  seems  to 
me,  in  tiiia  case,  except  that  it  ia  difficult  to  see  what 
Mrt  of  an  interest  these  persons  had.  It  does  not 
appear  to  have  been  found  that  they  had  a  legal 
copyhold,  for  the  finding  U  thU,  "I  hold  that  John 
Adamson  was  seised  in  law  or  equity  of  houses  of  copy- 
hold or  other  tenun,  not  freehold,"  and  it  may  well  be 
thrt  the  word  copyhold  may  be  consistent  with  a 
wider  sense  than  that  in  which  it  has  been  usually 
employed.  I  therefon  cannot  say  the  revising  barrister 
was  wrong. 

KBATino,  J. — I  am  of  the  same  opinion.  Ko  doubt 
tlie  cirenioatances  of  this  ease  may  be  of  a  very  doubt- 
tol  oharaotar.  The  revising  barrister  has  found  them 
to  be  neh  aa  come  within  the  Act  of  Parliament.  I 
oaunot  say  he  was  wrong,  because  the  suggestion  of 
Mr.  Chitty,  aa  to  the  possible  tenure  of  theee  parties, 
seems  to  me  to  be  quite  inconsistent  with  the  facts  as 
fo>iod  by  the  nvising  barrister.  Mr.  Chitty  seems  to 
iuive  given  np  the  idea  about  a  men  tenancy  at  will, 
becauss  tba  case  waa  too  strong  against  him  upon  that 
point,  bat  bo  seems  to  think  that  then  was  a  tenancy 
from  year  to  year.  The  facts  an  equally  inconsistent 
with  that  ■apposition.  Who  ever  beard  of  the  oath  of 
fealty  bang  required  of  a  tenant  from  year  to  year 
at  tka  ooort  ?  That  seems  to  me  to  be  wholly  iocon- 
•iatent  with  the  other  facts  of  tba  case.  If  the  tenanev 
t»Uo.  Cab.— Vol.  U.] 


is  not  from  year  to  year,  as  suggested,  then  what  is  th* 
tenure?  It  is  not  very  easy  to  find  what  it  is.  I 
slionid  say,  if  not  strictly  a  copyfaold,  it  is  in  the  nature 
of  copyhold,  so  as  to  bring  it  within  the  terms  of  the 
Act  of  Parliament,  "copyhold  or  other  tenure."  I 
think  the  nvising  barristar  was  right. 

Jftdgmmtt  far  tit  r«ip. 


COTTKX  OF  EZCHEQXnEK. 

Kapcrted  b7  F.  Baujit  and  U.  Lsion.  Esqra.,  Barrtster*. 
at-Law. 

Nov.  II  and  12,  1863. 
BusB  ASD  ANOTHEK  (Executors,  &C.)  V.  Mabtin. 

Actiotu  bg  clerk  to  eommimUmeri  undtr  Local  Act  Jar 
talarg  tmii  for  lam  bill — Power  to  mtss  noneg  to 
pay  talttriM — Bttroipt^uc  rata — Statute  of  Im/A- 
toftoas. 

PUa.,  at  txeaUor$  of  J,  B.,  iy  tieir  declaration, 
loaght  to  recover  from  d^l.  at  derk  to  onanus- 
lionere  under  a  local  Paviug  amd  Ligkling  Act, 
empowering  them  to  appoint  a  clerk  and  to  pay  hie 
talarg  out  of  the  ratei,  ^.,  the  amount  of  taiarj/ 
<bie  under  the  Act  to  their  tettator,  a  deceated 
attnmey,  for  work,  4c;  done  by  him  for  the  00m- 
mittionert  at  their  Jerk,  duly  cgppointed  under  the 
Act,  and  upon  their  retainer  at  tuch  eotnmittionen, 
De/t pleaded  in  effect  that  the  debt  accrued  due,part 
of  it  nine  yeare,  and  the  rteiduefive  yean,  before 
adion;  that  the  oommitiionert  had  not,  at  it* 
accruing,  or  at  any  time  lince,  fimda  m  hand  ap. 
plicable  to  the  claim}  that  they  had  coUected  all 
moneyt  and  ratet  uihiek  the  Act  authorited  them  to 
colled,  ami  applied  ^  the  Junde  in  their  handi 
in  manner  provided  iy  the  Act,  exogit  a  email 
part  retained  by  them  to  taiitfy,  at  they  were  bound 
to  do,  certuin  jtut  claintt  accrued  due  eince,  and 
other  than  the  claim  of  pllt.,  and  that  aU  moneys 
which  the  committionert  lu  luch  were  empowered 
to  colUcI  in  any  one  year  had  not  been,  at  any  one 
time,  and  would  not  be,  mure  than  tugicient  to  pay 
the  aforetaid  just  claimt  and  the  necetaary  current 
txpenaei  oftht  year: 

Bald,  on  demurrer,  that  tie  pUafumithed  no  answer 
to  the  claim  of  the  pllt.  A  dtbt  being  thown  to  be 
due,  the  pllt.  were  entitled  to  judgment,  irreipectively 
of  the  guettion  how  they  might  be  able  to  deal  with 
it  when  leeldng  to  rtaliie  iti  fruittt  (Pallister  v. 
Uayor,  &c.  of  Giaveseod,  9  C.  B.  774 ;  19  L.  J., 
N.  3.,  858,  C.  P. ;  Payne  ».  Mayor,  &e.  of  Brecon, 
aa.  4  N.  672;  27  Jj.J.i95,  Ex.) 

SenAla,  the  declaration  waa  not  bad  for  want  of  aa 
alleyation  offundt  in  the  handt  ofiha  commiationera, 
whtch,  if  it  were  0  neoeaaary  allegation,  waa  cured 
by  tht  plea  which  admitted  aome  money  in  hand. 

To  a  declaration  by  the  aame  pita,  againat  tie  aame 
deft.,  aeeking  to  recover  from  the  deft,  aa  derk, 
(fc,  the  amount  of  a  bill  of  cotia  for  work,  ffc. 
done  by  the  aaid  tettator,  aa  an  attorn^,  ^  for  the 
aaid  commiationera  at  auch,  upon  their  retainer  and 
at  their  request  as  auch  commistionera,  deft,  pleaded 
a  aimilar  plea  to  the  one  above  atated,  except 
that  it  alleged  in  effect  that  the  debt  accrued  due, 
part  of  it  twenlg-one  yeara,  and  the  residue  twelve 
yeara,  b^ore  action : 

Held,  on  demurrer,  that  the  plea  did  not  amount  to  an 
informal  plea  of  the  Statute  of  Limitationa,  and  pita, 
therefore  were  etUUled  to  judgment  in  thia  action  alao, 

PerBramwell,  B. — A  dd>t  may  accrue  for  thepurpoae 
of  the  Statute  of  Limitationa  twice  over,  and  there- 
fore it  ia  not  enough  for  the  plea  to  aafi  the  cauae 
of  action  accrued  more  than  lix  yeara  ago,  unleaa  in 
effect  it  aayt  that  it  did  not  accrue  within  tiz  yeara 
in  point  of  law. 

Dedantioa  by  plti.  aa  executor  and  executrix  of  the 

31. 
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Bosh  ahd  akotheb  v.  Uartu. 


[Ei, 


will  o{  John  Bush  dcceaud,  in  an  action  against  ileft. 
M  and  being  the  clerk  to  the  commiasionera  for  putting 
into  ezectitioo  the  prorisions  of  an  Act  of  Parliament 
{3  Vict.)  for  paring,  lighting,  &c  the  town  of  Brad- 
ford, in  the  eonntj  of  Wilta,  for  money  payable  by 
the  laid  commisaioners  as  snch  to  the  pits,  as  executor 
and  ezecntiix  as  aforesaid  for  the  wages  or  salary 
of  the  said  J.  Biuh,  payable  by  the  said  commis- 
sioneis  as  snch  to  the  Eaid  J.  Bush  in  his  lifetime,  for 
work  and  services  by  him  done  and  rendered  in  his  life- 
time as  the  clerk  to  the  commissioners  dnly  nominated 
and  appointed  onder  tlie  prorision*  of  the  said  Act  in 
that  behalf,  and  npon  the  retainer  of  the  aaid  commis- 
aioners as  snch  and  at  their  reqnest,  and  for  money 
in  the  lifetioie  of  the  said  J.  Bnsh  fonnd  to  be  dne 
from  the  said  commissioners  as  inch  to  the  said  J.  Bnsh, 
on  aocoanti  in  the  lifetime  of  the  said  J.  Bush  stated 
between  the  sud  J.  Bush  and  the  iidd  commissioners 
ai  snch,  of  and  concerning  the  matten  aforesaid,  and 
for  money  linoe  the  death  of  the  said  J.  Bnsh  found  to 
be  dne  from  the  said  commissioners  as  snch  to  pits,  aa 
executor  and  exeootrix  as  aforesaid  on  acconnta  since 
the  death  of  the  said  J.  Bush  stated  between  pits,  aa 
•zecalor  and  executrix  as  aforesaid,  and  the  said  eom- 
missioneni  as  neb,  of  and  concerning  the  matters 
aforesaid. 

Plea  3.  That  thii  action  was  commenced  on  Slat 
Jnly  1862,  and  that  the  debts  and  moneys  in  the 
declaration  mentioned  accrued  dne  many  years  before 
the  commencement  thereof ;  that  is  to  say,  to  wit,  35L 
accrued  in  and  prior  to  the  year  1854,  and  the  residue 
thereof,  to  wit,  113L  1S(.,  in  and  prior  to  the  year 
1857.  And  further,  that  the  said  commissioners  had 
not,  at  the  time  of  tlie  accruing  of  the  said  debti  and 
moneys,  nor  hare  they  at  any  time  since,  had  any  funds 
or  moneys  in  hand  applicable  to  the  claim  of  the 
pits. ;  that  the  said  coramissionera  hare  duly  collected 
as  far  as  it  was  or  is  possible  to  collect  the  same,  all 
moneys  and  rates  which  they  were  or  are  authorised 
to  lery  and  collect ;  and  that  they  have  duly  applied, 
disposed  of  and  expended  all  funds  and  moneys, 
which  hare  erer  come  to  their  bands  as  such  com- 
missioners as  aforesaid,  in  and  according  to  the 
manner  prorided  by  the  said  Act  of  Parliament, 
except  a  small  part  thereof ;  and  that  the  said  part  of  the 
said  moneys  and  funds  so  remaining  in  their  hands  is 
required  by,and  has,  in  the  6on4^«  exercise  by  the  said 
commissioners  of  their  discretion  as  such  eommis- 
eioners,  been  set  apart  for  the  purpose  of  satisfying, 
according  to  the  said  Act  of  Parliament,  certain  just 
claims  npon  the  said  commisaioners  which  have  arisen 
and  accrued  long  since  the  accruing  of  the  debts  and 
moneys  in  the  declaration  mentioned,  and  are  other 
and  different  claims  than  the  said  debts  and  moneys 
which  the  said  commissioners  are  bound  under  the  said 
Act  to  pay  and  satisfy  out  of  such  funds  and  moneys 
<o  far  as  the  same  will  extend.  And  further,  that  the 
whole  amount  of  any  funds  or  moneys  which  could  be 
raised  and  collected  or  received  by  the  said  commis- 
sioners as  such  by  any  rate  heretofore  made  or  to  be 
made  and  levied,  or  in  any  other  manner  whatsoever, 
would  be  required  by  the  said  commissioners  to  meet 
the  said  just  claims  and  the  subsequent  current  costs, 
charges  and  expennes  of  the  year  in  which  the  said  rate 
was  made  and  levied.  And  further,  that  the  moneys 
which  by  the  said  Act  the  said  commissioners  as  snch 
an  empowered  to  raise,  collect,  or  receive  in  any  one 
year,  have  not  been  at  any  one  time,  and  will  not 
be,  more  than  snfiicient  to  pay  and  satisfy  the  aforesaid 
just  claims  and  interest,  and  necessary  current 
oosts,  charges  and  expenses  of  the  year,  and  that  there 
never  has  yet  been,  and  is  not  likely  to  he,  any  surplus 
in  the  hands  of  the  said  commissioners,  or  receivable 
by  them  as  such,  whereout  the  said  commissioners  as 
such  oonid  pay  or  satisfy  the  debts  and  moneys  in  the 
declaration  mentioned. 


Plea  4.  That  this  action  waa  commenced  afW  the 
passing  of  the  7  Vict.  o.  73  (the  Attorneys  and- 
Solicitors  Act)  and  is  maintained  for  the  recovtty  of 
fees,  charges  and  disbnrsementi  for  business  done  by 
the  said  J.  Bush,  deceased,  as  an  attorney  and  solicitor 
for  the  said  comminioners  as  such,  and  pits,  did  iiot, 
nor  did  the  said  J.  Bush,  one  calendar  month  before 
the  commencement  of  the  action,  deliver,  &&  (Plea 
of  no  signed  bill  delivered  aa  required  by  the  uii 
statute.) 

Demurrer  and  joinder  in  demnmr  to  the  third  ui 
fourth  pleai. 

A  ground  o(  demnmr  to  the  said  pleas  marked  i» 
the  margin  was,  that  the  fact  that  the  coinntisaianer» 
had  not  nor  were  likely  to  have  any  moneys  in  their 
hands  to  pay  the  pits.'  claim,  affords  no  sofficieiit 
reason  why  pits,  should  not  recover  judgment  for 
snch  claim. 

A  ground  of  demurrer  to  the  fourth  plea  wis^ 
the  pits.'  claim  sued  for  bemg  on  the  face  of  the  dtcU- 
ration  for  work  and  services  done  and  rendered  by  J. 
Bush,  deceased,  as  clerk  to  the  said  commisiioDer>r 
the  action  could  not  have  been  for  the  recovery  of 
fees,  char^  and  diabursements  for  business  done  by 
the  said  J.  Bnsh  as  an  attorney  and  solicitor  for  the 
said  commissionara,  and  the  plea  is  no  answer. 

Pits.'  points:— As  to  the  demurrer  to  third  plea:- 
That  the  plea  is  in  effect  a  itatement  by  the  oommii' 
sionera  that  they  have  contracted  a  debt  which  tbey 
have  not  the  money  to  pay,  and  affords  no  answer  ta- 
in action  of  debt  to  recover  that  which  is  admitted 
to  be  a  just  claim  on  the  part  of  the  pita. 

As  to  the  demurrer  to  fourth  plea: — 1.  That  the 
claim  in  the  declaration  for  the  aaiary  of  pit.,  is  not 
a  claim  in  respect  of  fees,  charges  and  disbnnements- 
for  business  done  by  pit.  in  his  upacity  of  attorney 
and  solicitor,  but  in  hia  capacity  of  clerk  to  the  com- 
missioners, and  is  not,  therefore,  within  the  Attorney 
and  Solicitors  Act.  2.  That  the  office  of  clerk  to  the- 
commissioners  might  be  held  by  any  one  who  wu  not 
an  attorney  or  solicitor.  3.  That  the  fact  of  Mr. 
Bnsh  being  an  attorney  or  soliator  does  not  render  it 
necessary  for  him  to  send  in  a  signed  bill  in  accordance 
with  the  Attorneys  and  Solicitors  Act,  in  respect  of 
work  dune  or  salary  earned  by  him,  that  any  one  not 
an  attorney  or  solicitor  might  perform  or  earn. 

Deft.'s  points : — As  to  the  demnirer  to  the  thiid 
plea:  1.  The  plea  sufficiently  ahows  that  the  com- 
missioners would  have  no  other  means  of  satisfying 
the  claim  of  pits,  than  by  levying  a  retrospective  rate,, 
which  they  have  no  power  of  imposing  nnder  thtir 
local  Act  2.  The  plea  shows  that  part  of  the  debt 
cUimed  was  incurred  more  than  nine  years  ago,  and 
that  no  part  of  it  is  less  than  fiva  years  old,  and  the 
provisiona  of  the  local  Act  do  not  render  the  esstiog 
commissioners  liable  for  debts  which  have  been  baned 
by  the  Statute  of  Limitations;  or  empower  them  lo 
throw  the  burden  of  debts  more  than  five  years  old  on 
the  existing  ratepayers  of  the  borough. 

As  to  the  demurrer  to  fourth  plea. — The  decla- 
ration admits  that  this  action  is  brought  for  re- 
covery of  fees,  &c.,  for  business  &c  done  by  tes- 
tator as  an  attorney  and  solicitor  for  the  commis- 
sioners, and  consequently  it  was  necessary  that  a  1»U 
of  these  fees  sbotdd  have  been  delivered,  according  to 
the  provisions  of  the  Attonieys  and  Solicitors  Act 
(6  &  7  Vict,  c  78,  8.  37),  although  the  testatormay, 
as  the  declaration  alleges,  have  also  been  the  clerk  Co 
the  commissioners.  4.  The  decision  of  this  court  on 
the  argument  of  the  rule  for  reducing  the  damages  in 
this  case  on  S9th  May  1863  does  not  aSieot  the  ques- 
tion raised  by  this  demurrer,  because  the  dernnmr 
admits  that  all  the  services  of  testator  as  clerk  to  the 
commissioners  were  rendered  ss  their  attorney  and 
solicitor  also :  (see  Bmh  and  anoMer  T.  Jfsraa,  8 
L.  T.  Kep.  N.  S.  509.) 
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BUSB  AXD  ANOTHBK  0.   MakTIX. 


[Ex. 


The  fullowing  sections  of  tliu  local  Act  (2  &  3  Vict. 
c  63)  were  referred  to  in  the  canna  of  the  wgu- 
ment: — 

Bj  sect.  12,  annnal  sccoants  of  tba  receipts  and 
«X|ieaditDre  of  all  fandt  levied  by  Tirtoa  of  the 
kit  for  eTery  year  ai«  to  be  prepared  by  the  commis- 
•ittnera. 

By  sect.  1 3,  the  conuninionera  may  oominate  and 
appoint  a  clerk,  treaanrer,  collector  of  the  rates,  &e., 
and  such  other  officers  for  the  rxecntioD  of  the  Act  as 
they  shall  think  proper ;  and  tlie  said  comroiasionenmay 
nmoTe  and  displace  any  snch  clerk,  &e.,  from  time  to 
time,  whenever  they  shall  think  proper,  and  shall  and 
may,  out  of  the  moneys  that  shall  arise  and  be  col- 
lected by  virtae  of  this  Act,  allovr  and  pay  to  snch 
oficen  such  salaries  or  allowances  as  the  aaid  commis- 
sioneis  shall  think  reaaonablo. 

By  sect.  16,  the  commiseionen  nuy  sne  and  b« 
■oed  in  the  name  of  their  clerk. 

By  sect.  69,  rates  at«  to  be  made  annually  for  the 
purposes  of  the  Act.  Sect.  80  empowers  the  commis- 
sioQers  to  purchase  lands  and  houses  for  the  purposes 
of  the  Act ;  and  sect.  94  directs  that  the  rates,  &c. 
to  be  levied  under  the  Act  shall  be  applied  as  therein 
itientioned  for  carrying  the  purposes  of  the  Act  into 
ezaeotion. 

Tba  fact*  of  the  case  will  be  found  in  the  report  of 
the  same  case  in  another  ataj^  of  the  proceedings  : 
(tide  Buth  t.  Martin,  8  L.  T.  Rep.  N.  S.  509.) 

H.  Lopts  (with  him  Kiaglake,  Serjt.)  for  pits,  in 
support  of  the  demurrer. — The  ISth  section  of  the 
loc^l  Act  empowered  the  commissioners  to  pay  their 
clerk's  salary  out  of  the  rates,  &&,  raised  under 
tlie  Act,  and  tberefoi«  to  say  they  had  no 
money,  and  had  properly  expended  what  they  had, 
was  no  answer  to  an  action  of  debt.  The 
9ae8tian  whether  the  commissioners  had  power  to 
make  a  retrospective  rata  to  pay  the  pita.'  cliim  was 
premature  and  beside  the  point.  But  though  that 
question  coulJ  not  be  raised  under  the  third  plea,  it 
wss  clear  fiom  HarrUon  v.  Stiehug,  3  U.  of  L.  Cas. 
108,  that  snch  a  retrospective  rate  oonld  be  made.  The 
plea  was  bad,  and  whether  pits,  could  or  not  hereatter 
reap  the  fraits  of  their  judgment,  they  were  neverthe- 
less entitled  to  judgment  on  this  demurrer :  (PalUtUr 
V.  i/ajKir,  ^.,  of  Gravetend,  9  C.  B.  774;  19  L.  J. 
N.  S.,  358,  C.  F.)  The  plea  here  did  not  negative 
the  fact  of  the  commissioners  having  other  properly 
which  might  be  taken,  and  was  bad  also  ou  that 
ground: 

Payne  T.  Magar,  ^c,  of  Brecon,  3  H.  &  N. 

572 ;  27  L.  J.  495,  £x. ;  and 
Lemit  r.  Mayor,  <}c.,  of  Rochater,  3  L.  T. 
Kep.  N.  S.  300;  80  L.  J.  169,  C.  P., 
were  precisely  in  point,  and  in  pits.'  favour.  A  point 
raised  by  deft,  appeared  to  be  that  the  commissioners 
Were  not  bound  to  pay  a  statute-barred  debt,  but  if  the 
commissioners  had  power  and  acted  they  were  subject  to 
the  incidents  necessarily  attaching  to  their  so  acting. 
Day  V.  Emery,  1  C.  M.  &  E.  245 ;  3  L.  J.  308,  Ex., 
was  eondnsive  on  the  point  which  had  also  been 
already  decided  in  pits.'  favour : 

Buth  ▼.  Beamm,  7  L.  T.  Bep.  N.  S.  106  ; 
£ia&  T.  Martin,  8  L.  T.  Rep.  N.  S.  509. 
As  to  the  foarth  plea,  it  was  not  necessary  that  a  clerk 
to  commissioners  at  a  fixed   saliry  should  deliver   a 
signed    t>ill   as   an  attorney  under  sect.  37  of  6  &  7 
Vict.  c.  73  :  QBfuh  v.  Uartm,  vH  lup.") 

Tba  Solicitor-General  (with  him  H,  Bullar')  contra, 
for  defta. — Pits,  were  suing  the  commissioners  as 
sQcb.  The  first  point  went  to  the  goodness  of 
the  declaration.  Without  showing  there  were  funds 
in  hand  applicable  to  the  claim,  pits,  could  not 
recover.  That  was  a  material  allegation;  wanting 
which  the  iledaration  was  bad:  (^Bogg  v.  Ptarie, 
JO  t.  B.    834  ;  20  L.  J.,  N.  S.,  99,  C.  P.)      The 


cases  cited  contra  were  corporation  cases  and  had 
no  bearing  here.  Ko  bond  was  given  here  as  in  those 
cases,  and  deft*,  were  not  a  corporation,  but  mer*- 
commissioners,  the  creature*  of  the  Act,  and  without 
any  property  bni  that  given  by  the  Act,  viz.  the  rates. 
They  appointed  a  clerk  to  be  paid  out  of  moneys  to- 
to  be  raised,  which  was  an  impUed  contract  that  there- 
was  to  be  no  debt  until  moneys  ware  levied,  which, 
was  quite  consistent  with  a  corporation  being  liable  oa 
s  bond  or  instrument  under  seal : 

-  Andrtxn  t.  Dallg,  4  Bing.  566; 
Titton  T.  Wanriek  etMght  Compm^,  4  B.  &  C 
962. 
If  the  commissioners  improperly  refused  to  collect- 
moneys,  the  remedy  was  by  action  on  the  case,  as  in. 
Cane  v.  Chapman,  5  A  &  £.  647,  or  by  mandamut. 
Defts.  might  be  personally  liable,  but  here  tbeuT 
personal  liability  was  not  in  qnestion.  The  demand^ 
too,  was  stale.  The  Act  itself  ahowad  the  dear  inten- 
tion, of  which  the  clerk  neceasarily  had  notice,  that  the 
rates  were  to  b*  levied  annually,  annnal  accounts  to  he- 
prepared,  and  every  year  to  close  its  own  accounts ;  the- 
commissioners  were,  as  it  were,  "to  livo  from  hand  t» 
mouth :  "  (sects.  12, 13,  and  69.)  In  Woodt  v.  Beed,  2. 
M.  &.  W.  777,  Lord  Abinger  laid  down  the  general 
role,  which  clearly  showed  that  there  oould  be  no- 
ratrospectiva  rate  charging  the  present  ratepayers. 
with  the  pits.'  stale  claim,  nor  bad  the  clerk  ever 
required  the  commissioners  to  make  a  rata.  As  to  the- 
fourth  plea,  the  statement  there  put  the  pits,  out  oK 
court.  Being  clerk  was  consistent  with  his  acting  a» 
an  attorney,  and  for  the  porpoae  of  this  argument  ib 
was  admitted  ou  the  record  that  the  work  was  dona  as- 
an  attorney,  and  therefore  a  aigned  bill  should  have- 
been  delivered.  [Chahseij.,  B,  referred  to  and  read 
a  part  of  the  judgment  of  the  Court  of  Ex.  in  BtM' 
V.  Beavan,  7  L.  T.  Bep.  N.  8.  106.]  (a) 

H.  Lopet  in  reply. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the- 
plts.  are  entitled  to  judgment.  The  pits,  say  in  their 
declaration,  "  You  have  bad  services  for  which  yon. 
ought  to  pay."  The  defts.  do  not  deny  that  by  their 
plea,  but  merely  say  that  they  have  no  means  of  pay- 
ment now.  But  why  not?  Have  they  not  power 
to  make  a  retrospective  rata  ?  It  has  been  said  by 
defts.'  counsel  that  they  have  no  such  power  ;  but 
I  own  I  do  not  see  why  they  have  not,  nor  can  I  see  on- 
what  ground  they  mean  to  say,  by  their  plea,  that  they, 
are  not  liable.  In  my  Judgment,  the  third  plea  forms 
no  answer  to  the  pits.'  claim,  and,  as  Mr.  Lopes  has 
said,  I  think  the  pits,  are,  at  all  events,  entitled  t» 
judgment,  whatever  they  may  be  able  to  do  with  it- 
hereafter,  which  is  entirely  another  question. 

Bramwell,  B. — I  am  of  the  same  opinion ;  and^ 
indeed,  I  am  inclined  to  think  that,  if  the  plea  stated 
what  the  defts.  have  contended,  it  would  still  be  no- 
answer  to  the  claim  of  the  pits.  The  defts.  have  put 
their  case  on  two  grounds.  First,  they  say  the  drclsra- 
tion  is  bad,  because  the  statute  says  the  clerk  is  to  be 
repiiid  out  of  the  rates  and  there  was  no  averment  of 
funds  in  hand.  Now,  I  do  not  think  that  the  tvords- 
of  the  t3th  section  of  the  local  Act  directing  the  mode 
of  payment  of  the  officers  appointed  by  the  commis- 
sioners under  the  Act  make  any  difference.  The  clerk, 
is  to  be  paid  ;  and  the  case  ofBogg  v.  Peane,  cited  by 
the  Solicitor-General,  was  clearly  distinguishable. 
.Another  <;roand  relied  on  by  the  Solicitor-General  was, 
that  there  could  be  no  retrospective  rate ;  but  I  think 
the  two  cases  cited  by  Mr.  Lopes,  in  his  able  argu- 
ment, answer  that  objection,  and  show,  that  it  furnishes 
no  answer  as  a  plea  in  bar.  The  plea  says,  &c.  £his 
Lordship  read  the  plea].  Then  the  pits,  say,  "  Well^ 
}-on  have   funds  in   hand,  wby  should   not  we  have 


(a)  At  the  anggestion  of  tb»  Court,  pita,  withdrew  tbeir 
demurrer  to  the  fourth  plea. 
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them?"  To  which  tie  defts.  bj  their  plea  go  un  to 
say,  that "  the  moneya  and  funds  so  remaining  in  tlieir 
baniia  are  reqajred  by,  and  have,  in  the  bona  Jide 
•zerciH  bj  the  commiuionen  of  their  diacretion,  been 
•et  apart  for  the  purpose  of  ■atisfjing,  according  to  the 
Act  of  Parliament,  certain  joit  claims  which  have 
arisen  and  accrued  long  since  the  aooming  of  the  debts 
and  DioneTs  in  the  declaration  mentioned,"  &c.  Then 
"why,"  say  the  pits,  to  that,  "did  you  set  aside 
fonds  for  the  payment  of  debts  accrued  since  oar  debt 
was  incurred  and  which  yon  onght  to  hare  satisfied 
first?"  In  tntb,  the  ittU.'  Miswer  seems  rery  like 
saying,  "  We  do  not  owe  you  this  money,  because  we 
bare  determined  to  pay  somebody  else  with  the 
money  by-aud-by."  I  cannot  either  make  out 
that  the  plea  establishes  the  second  point  made 
by  the  Solidtor-General,  that  the  commissioners 
nerer  hod  or  can  bare  fonds  wherewith  to  pay  the 
pits.  Bot  it  is  T«ry  difficult  to  say  what  the  plea 
really  is.  Howerer,  it  is  clear  to  my  mind,  on  the 
authority  of  the  cases  of  PaUiittr  t.  ThtUayoroJ 
Gravfmd,  and  Pagu*  r.  Uagor,  fe.  of  Brecon, 
that  a  debt  being  shown  to  be  doe,  tlie  pita,  must  hare 
judgment  imaspectiTely  of  the  question  of  how  tbej  will 
be  able  to  deal  with  it  Their  difficulties  will  begin 
wbrn  they  come  to  realise  the  fruits  of  their  judgment ; 
bat  that  is  not  in  qneetbn  now,  but  remains,  perhaps, 
for  future  consideration.  We  do  not  decide  that  the 
pits,  can  effectually  obtain  payment  of  the  money  due 
to  them,  but  only  that  they  are  entitled  to  judgment 
on  the  demurrer  to  the  tbii^  plea,  the  demurrer  to  the 
fourth  plea  being  withdrawn. 

CuAMHBU.,  B.— I  also  am  of  opinion  that  the  pita, 
are  entitled  to  judgment  in  their  favour.  A  point 
was  raised  by  the  Solicitor-Qeneral.  that  the  declara' 
tion  was  bad  for  want  of  an  allegation  that  the  com< 
missioners  bad  funds  in  hand  applicable  to  the 
discharge  of  the  pits.'  claim.  On  the  whole,  how- 
ever, I  am  of  opinion  that  the  ueclaration  is  good ;  and 
the  question  then  is,  whether  it  is  answered  by  the 
plea,  and  I  consider  that  it  is  not.  The  plea  admits 
the  possession  of  a  small  fund  in  hand,  and  for  that 
and  the  other  reasons  mentioned  by  my  brother 
Bramwell,  it  appears  to  me  that  the  plea  cannot  be 
supported.  I  quite  agree,  too,  in  thinking  that  the 
question  for  onr  determination  here  is,  whether  the 
declaration  is  good,  and  if  good,  whether  it  is  answered 
by  the  plea,  and  not  whether,  if  the  pits,  get  a  judg- 
ment in  their  favour,  they  will  be  able  to  issue  ezecu- 
tien  upon  it.  That  is  a  question  beside  the  present 
matter,  and  one  which  will  have  to  be  settled  another 
day.  The  pits,  having  succeeded  on  a  traverse  of  the 
fourth  plea,  are  now  willing,  in  compliance  with  a  sng- 
gution  thrown  out  by  brother  Bramwell  during  the 
argument,  to  withdraw  their  demurrer  to  that  plea, 
and  onr  judgment  will  therefore  be  in  accordance 
therewith. 

PiooTT,  B. — I  concur  with  my  Lord  and  the  rest 
of  the  court  in  the  opinions  which  they  have  expressed. 
The  declaration  is  good,  and  I  cannot  see  what  answer 
is  furnished  to  it  by  the  third  plea.  Everything  that 
has  been  said  here  to-day  might  have  been  said  year 
^J  J*",  ond  every  year,  in  answer  to  a  claim  of  the 
pit.  for  his  salary.  The  mere  fact  that  the  chum 
accrued  a  long  time  ago  is  no  answer  to  the  cUim, 
unless  the  plea  had  gone  on  to  say  that  it  was  the  in- 
tention of  the  Legislature  that  all  accounts  aud  claims 
onder  the  Act  should  be  made  out,  presented  and 
settled  yearly.  I  do  not  say  it  might  not  have  been  made 
a  good  plea  by  aucb  an  averment,  bat  framed  as  it  is, 
it  is  clearly  no  answer  to  the  present  case,  and  our 
judgment  on  the  demuter  to  the  third  plea  mnst  be 
iiir  the  pits. 

JudgmtHt  for  pUt.  on  tht  demurrer  lo  the  third 
jilea;  tie  pile,  tritkdramiag  their  demurrer  to 
the  fourth  plea  on  themtuJfermt. 


The  pita,  also  brought  another  action  (as  execotor>, 
£c),  against  deft,  as  clerk,  Jkc,  to  recover  19U  13t.2d. 
the  amount  of  a  bill  of  costa  for  work,  &c,  done 
by  the  deceased  in  bis  lifetime  ss  attorney  and 
solicitor  for  the  said  oommiasionen  as  such,  apon  their 
retainer  and  at  their  request  as  such  oooiiniaaionen,  t» 
which  delt.  pleaded  similar  pleas  to  the  third  ud 
fourth  pleas  in  the  previous  oaae.  The  Aird  plea  in  the 
present  case  alleging  in  effect  that  "  the  debts,  jtc,  ia 
the  declaration  mentioned  accrued  due  many  years  befim 
action,  that  is  to  say,  part  thereof  twenty-ooe  yean 
and  the  residue  twelve  years  before  aetion." 
Demurrer  and  joinder  in  demurrer  to  the  pba. 
The  pits.'  point  for  argnmeDt  wss  the  same  as  ia 
the  previous  case. 

DefU.'  points: — 1<  The  third  plea  is  good  u  nb- 
stance,  becanss  it  shows  that  the  oommisoaiais 
under  the  Act  luvs  no  other  mesas  oi  paying  the 
pits.'  cUim  than  by  a  retrospsotivs  rate,  which  the- 
Act  doea  not  empower  them  to  impose  upon  the  rate- 
payers. 3.  The  local  Act  does  not  authorise  the  preseat 
commissioners  in  paying  debts  inonrred  by  thev  pre- 
decessors, part  of  which  sre  (as  the  pleadings  ssi 
demurrer  admit)  upwards  of  twenty  yean  M,  ud 
all  of  which  are  upwards  of  twelve  years  old  sad 
barred  by  the  Statute  of  Limitations.  3.  The  phs. 
also  affords  an  answer  to  the  aotbn  imder  the  Sittate 
of  Limitations,  no  part  of  the  debt  having  accmed  due 
within  six  years  bsfors  commencement  of  actiin. 
4.  The  declaration,  so  fsr  ss  it  relates  to  the  ctain> 
of  pits,  for  demands  of  the  testator  in  his  charaetar  of 
an  attorney  and  solicitor,  is  bad  in  substance,  on  the 
ground  that  the  local  Act  confers  no  power  on  the 
commissioners  as  such  to  employ  an  aitomey  tiuL 
solicitor  and  to  pay  him  out  of  the  said  rates. 

B.  hope*  (with  whom  was  f o^bis,  Seijt> 
appeared  for  pits. 

The  SoUdtor-Gemeral  (with  him  B.  BtUlar)  for  the 
defts. 

The  case  was  not  argtied,  the  Solicitor-Gtntnt 
admitting  that  it  was  similar  in  all  respects  to  ami 
was  governed  by  the  decision  in  the  previoos  cue 
between  the  same  partiea,  unless  the  fact  that,  as- 
appeared  affirmatively  on  the  pleadings,  no  part  of  the 
present  claim  waa  of  leas  standing  than  twelve  yar» 
before  action  brought  oonatituted  a  material  differtnce 
between  the  two  cases,  on  which  point. 

Cur.  oie.vtL 
Xov.  12.— PoUiOCE,  C.  8.— It  waa  suggested  ;c9- 
terd.iy  that  there  was  a  difference  between  this  sod 
the  case  then  decided  between  the  same  partirs,  bensie 
it  might  be  said,  that  aa  to  the  Statute  of  limitatiru 
there  were  two  modes  in  which  it  might  arise :  eitlnr 
by  the  claim  originally  not  having  accrued  within  six 
years,  or  it  might  arise  from  a  renewal  of  the  promM 
by  payment  of  money,  or  by  a  promise  in  writing 
which  might  be  proved,  ss  a  continuing  of  the  claim ; 
and  it  might  be  pleaded  not  as  being  within  the  six 
years.  Now,  the  plea  wss  not  in  the  ordinary  wiy, 
but  it  might  have  been,  at  least,  that  the  aetim  did 
not  accrue  within  six  years,  or  it  might  be  that  the 
cause  of  action  accrued  more  than  six  yean  igo- 
Now,  to  say  that  the  cause  of  action  accrued  more 
than  aix  years  ago  may  be  perfectly  true,  and  yet  the 
action  may  be  maintainable ;  for  though  the  cante  of 
action  originally  accrued  more  than  six  years,  ago,  y^ 
a  payment  of  money  might  be  sufficient  to  take  ibc 
case  out  of  the  statute,  or  there  might  have  beoi  sn 
actual  promise  to  pay,  which  would  revive  the  lia^iy- 
We  think  there  is  no  substantial  difference  between  the 
case  decided  yesterday  and  the  present  case,  and  there- 
fore that  Mr.  Lopes'  clients  are  entitled  to  the  jsdg- 
ment  of  the  court  in  this  case  also. 

Brahwbll,  B. — The  learned  Solleitor-Genenl 
admitted  that  the  ease  argned  and  decided  yeste<d>r 
governed  this  case  with  one  exception.     Thete  v 
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tliii  difierean,  that  in  this  case  it  uppaared  nffirm- 
itirei/  that  00  portion  of  the  dabt  wu  lem  than  twelre 
jtm  old.  Now  that  of  itaalf,  with  reforeoo*  to  the 
(jimtion  of  retrospectiTa  rates,  makes  no  diffareDce. 
iiiit  it  vai  suggested  that  this  amonntsd  to  an  informal 
fia  of  tin  Stalnto  of  Limitations.  I  am  of  opinion  it 
ilia  not,  for  this  reason— allbongh  it  says  part  of  the 
ilebt  accroed  twelre  jears  ago,  it  does  not  saj  the  debt 
liiii  uot  aecme  within  six  jeora  in  point  of  lavr ;  as  we 
sll  know  a  debt  m»j  accme  for  the  purpose  of  the 
Sutele  of  Limitations  twice  OTer,  that  is  to  nj,  at  the 
ti:n«  of  the  original  promise  and  the  time  of  the 
ratml,  tboogh  manifmtly  bv  the  common  aniwer  to 
tlic  Scatate  of  Limitations,  in  taking  issue  on  it  that 
wu  supported  in  truth,  and  the  plea  was  dUproved  by 
•Itvmngasnbseqoent  promise.  Therefore  ilia  notenough 
ii'  the  pea  to  saj  the  cause  of  action  accrued  more  than 
Hi  fears  ago,  unless  in  effect  it  says  that  it  did  not 
■i-croe  within  six  Tears.  It  seems  that  the  diSTersnce 
bctmen  the  two  cases  is  not  made  out,  and  the  pits. 
are  tutitled  to  «ar  judgment. 

CiiAssiLL,  B.— In  the  case  of  Buih  t.  Jfartm, 
wliich  was  fully  argued  yesterday,  the  court  gare 
jaJgmcnt  in  favour  of  the  pita.  There  followed  another 
cue  in  the  paper  between  the  same  parties,  very  much 
tlie  rame  sort  of  cise ;  indeed  the  same,  unleu  there 
*u  the  distinction  noticed  by  the  Solicitor- General  at 
ibe  bar,  and  by  my  Lord  Chief  Baron  and  my  brother 
firemwelL  I  am  of  opinion  that  this  plea  does  not 
•.twant  to  an  informal  plea  of  the  Statute  of  Limita- 
turn,  and  therefore  they  are  one  and  the  same  case,  and 
jadgmeot  for  the  pits,  is  to  be  girea  in  this  case  aa  in 
iliecase  srgned  yeeieniay. 

Pioorr,  B. — I  am  of  the  same  opinion.  I  only 
«iih  to  say  that  the  plea  does  say  the  defta.  never  had 
aoj  money  in  their  banda  applicable  to  the  claim  of 
On  pits.  I  do  not  know  the  meaning  of  that  at  all. 
All  1  can  say  is,  why  hare  yon  not  ?  The  Act  of 
fvliafflent  has  authorised  you  to  sppuint  a  clerk,  and 
wUioriaed  yoo  to  pay  him,  and  has  pointed  out  the 
laeds  oat  of  wbichr  to  pay  him.  It  is  no  answer  to 
"7i  "  We  hare  appointed  a  clerk,  we  have  had  hia 
Krncn,  and  have  no  funds  ont  of  which  to  pay  him." 
I'  teems  that  is  only  acknowledging  a  duty  on  the 
part  of  the  defks.,  tboogh  they  hint  a  laches  on  the  part 
01  the  pits.  The  plea  is  not  founded  on  the  pits.' 
iKhai,  if  it  had  been  I  cooceire  that  by  possibility 
Uitn  might  hare  been  a  defence  made  ont  andar  the 
xttate. 

Judgment  for  ptii.  <u  in  the  previous  eatt. 
Attorney,  for  pits,  in  both  actions,  Kiagt/brd  and 
Arnoa,  23,  lUsex-street,  Strand,  agents  for  Spaek- 
•NM,  Bmdford,  Wilts. 

Attorneys  for  defis.  in  both  actions,  Wiittaitrt  and 
H'ooaert,  12,  Lincoln'a-inn-fields,  agents  for  Slack 
""i  SmmoM,  Bath. 


ARCHES  OOXmX  OP  OANTERBXTST. 

Bepofted  by  Dr.  Svasst,  of  Oocton'-conmiona. 

Nov.  S  and  Dee.  18,  1863. 

( Before  the  Bight  Hon.  S.  Lushuotos,  D.C.L.,  Dean.) 
Govon  AsD  Cabtweiobt  v.  Joxes. 

Ciarei-rate — Oru/iaat  and  district  parithee —  Volun- 
UtrfTtlaqHi$hmenl  o/f«tt—i  #  9  Vict,  c  70, ».  10 
— SettaratioH  of  church — Alieratiom  and  addiliont 
—Prinapla  applicable  thereto  lehea  forming  an 
item  in  a  rate — Costs. 

Tk*  tODSoUdated  ehaptlry  of  Holy  Trinity,  Ltaton, 
*M  constituted  by  order  in  council,  bearing  date 
f*e  iitk  Marcit  I8G0,  of  parts  of  the  three  parishes 
of  St.  Mary,  Shrewsbury,  Preston  Gubbalds  and 
'Se.  from  and  after  March  1 860,  oa  inaunbent  of 
Uaton  loot  to  his  own  use  the  vhole  <tf'  tkt  Jets 
DiAo.  Cas.— Vui..  II.] 


{usually  called  surplice  fees)  arising  throughout  ihe 
vholeoflhe  consolidate  ehaptlry,  without  any  claim 
thereto  being  made  by  or  on  behuffofthe  iueumbenis 
of  the  origimil  parishes.  The  order  in  council  made 
no  mention  of  Vie  fees ;  there  u>as  no  evidence  of 
any  relinquishmenl  of  the  fee  recorded  in  writing, 
nor  of  any  relinquishment  {except  by  Ihe  incumbent 
of  St.  JJary'i)  by  viordof  mouth ;  it  did  nut  appear 
thai  the  incumbents  of  the  other  parishes  knew  ^ 
their  rights  in  respect  of  such  fees: 
llelJ,  titat  the  court  must  presume  such  knowledge,  and 
thiit  the  de  facto  acquiescence  by  the  incumbtnts  <(f 
the  original  parishes  in  the  fees  being  taken  by  the 
vneumbent  of  Leatan  amounted  to  a  voluntary  re- 
liiiqu'uhment,  so  as  to  satisfy  the  terms  ofthe%^9 
Vict.  e.  70,  s.  10. 
Whete  a  rale  has  been  made  to  meet  the  expenses  oj 
the  repair  or  alteration  of  a  church,  on  objectioa 
being  taken  to  such  rate  as  excessive  tout  ill^/al  by 
reoion  of  the  nature  of  such  repairs  or  alterations, 
the  burden  of  proving  the  legal  character  of  tticA 
repairs  or  alterations  will  lie  on  the  churckwardau, 
unless  a  faculty  has  been  granted. 
There  is  a  difference  between  the  repairs  which  an 
ecdesiasticai  court  would  compel  a  piirish  to  make 
and  the  repairs  and  alterations  for  which  it  would 
hold  a  rate  saentioned  by  a  majority  of  the  vestrf  to 
be  valid.  • 

By  repairs,  the  court  understands  restoration  iff  tkt 
fabric  to  its    original    state,  and    it   is  doubtful 
whether  «■  any  circumstances  the  court  wotdd  refuse 
to  uphold  a  rale  made  by  a  majority  of  the  vutrg 
for  such  repairs  only. 
The  cost  of  alterations  and  atldilioHs  may,  in  certeM 
eiremnstances,  be  properly  met  by  a  rate  made  bjf 
a  majority  of  the    vestry;    but,    in   considering 
whether  such  a  rate  were  excessive,  the  court  wouUi 
be  bound  to  lake  into  consideration  alt  the  etrcim- 
stances  of  Ihe  parish. 
In  the  present  case  the  Court  held,  on  the  evidence, 
that  the  work  done  was  restoration  only,  pronounced 
for  the  rate,  and  condenuied  Ihe  deft,  in  costs,  for 
though  he  had  a  right  lo  try  the  validity  of  a  rate 
of  which  his  own  share  was  14s.,  and  had  raised 
a  legal  question  of  some  nicety,  uad  there  was  con- 
fiding evidence  as  lo  restoration  or  alterationt  in 
tlie  work  done,  the  Court 
Held,  that  there  was  no  reason  why  the  parish  should 
be  put  to  the  cost  of  sustaining  such  a  rale. 
This  was  a  case  of  church-rate  in  the  parish  of  St. 
Mary,  Shrewsbury  ;  the  case  was  before  the  conrt  on 
the  admission  of  Ihe  libel  :    (7   L.  T.  Bep.   M.  S. 
366.) 

It  now  came  before  the  court  for  finsl  argument. 
The  points  raised  were,  first,  whether  part  of  the 
original  parish  of  St.  Mary,  now  forming  part  of  the 
district  of  Leaton,  was  exempt,  by  reason  of  Leaton 
being  a  separate  and  distinct  parish  for  ecclesiastical 
purposes  under  the  Church  Building  Acts,  from  church- 
rate  in  St.  Marjr's,  and  therefore  properly  omitted  in 
such  rate;  secondly,  whether  the  work  done  to  the 
church,  towards  the  expense  of  which  the  rate  was 
levied,  was  excessive  and  illegal  alteration  and  addi- 
tion so  as  to  vitiate  the  rate. 

The  case  was  argued  by  Dr.  Robertson  and  Dr. 
JVistraui  in  support  of  the  rate  ;  by  Dr.  Deane,  Q.  C. 
and  C.  J.  Foster  in  opposition  thereto. 

Cur.  adv.  wit. 
Dec.  18. — ^Tbe  DitAN  of  the  AncHiis  delivered 
judgment  as  follows : — It  appears  that  the  Church  of 
St.  Mary,  Shrewsbury,  ia  a  very  ancient  church.  It 
matters  not  to  inquire  minutely  into  the  age  of  the 
edifice,  or  how  much  is  of  greater  antiquity  than  the 
rest.  The  present  dispute  arises  from  the  work  done 
to  the  four  broach  windows  at  the  base  of  the  spire. 
It  appears  from  the  evidence  that  they  were  repaired  ia 
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1811.    Hr.  Uojd,  tba  incnmbent  of  the  pirish,  who 
ha*  paid  great  attention  to  the  chnrcb,  eapecially  as 
connected  with    its    architectnre,    deposes   to   those 
repairs  having  been  done  in  the  most  inferior  manner, 
and  out  of  keeping  with  the  arobitectonil  character 
of  the  church.      In    1852   there  was  a  storm  which 
aetiouiily  damaged  the  tower  and  spire,  and  loosened 
the  windows  so  much    that  they  were  supported  bj 
wooden  props.     For  the  repairs  necessary  to  be  done 
there  was  a  public  sutMoription,  and  also  rates  made. 
The  broach   windows    were   left  undone ;    the  other 
work    was    finished  in  1856.      At   this    period,  the 
"funds    being     ezliausted,    all     further     works    wen 
suspended,  snd  the  division  of  the  parish  into  seTeral 
-diatricts   appears  to  bare  been  one  cause.      On  the 
24th    May    1861,   after  the  dirision  had  been  com- 
]>leted,  tlie  rats  now  in  dispute  was  made,  and  the 
item   objected   to  is   1001.  to  complete  the   broach 
windows.    It  appears  from  Mr.  Lloyd's  eridence  that 
this  rate  wss  made  for  the  pnrpoee  of  raising  money 
towards  the  completion,  and  not  for  the  whole  work, 
'  -which    was  subsequently  contracted   for    for    3502. ; 
consequently,  the   fair    way   of    viewing    this    case 
is  to  consider  whether    the    whole    work    was    fit 
and    proper  to   be   done,   this   being   only   a  com* 
ponent  part.      The   rate   is   at   3d.   in   the  pound. 
'  The  qoestion  in  this  ease  is  whether  a  church-rate  for 
the  parish  ul  St.  Mary  Shrewsbury  ef  3<{.  in  the  pound 
made  by  a  majority  of  vestry  on  the  24lh  May  1861  is 
a  valid  rate.     It  has  been  contended   that  the  rate  is 
invalid  on  two  grounds :  firat,  that  a  certain  district 
called  Leaton  was  liable  to  be  assessed  to  iW  Bala  aad 
baa  been  omitted — if  this  objectiaa  b»  IspiHy  estab- 
lished, the  rate  is  invalid,  (■•  a  nt>  omitting  to  charge 
a  oonsideiabia  muabar  of  psnona  liabls  by  law  to  be 
rated  canaa*  boalWr  and  equal  rate;  secondly,  that  the 
objest  (ir  wbicb  the  rate  was  made  was  not  sanctioned 
'  bf  km ;  that  the  expenses  to  be  defrayed  out  of  it 
were  not  legal  expenses,  not  such  lepairs  as  the  law 
allowa,  but   extravagant  and  unnecessary  alterations. 
Leaton  was  constituted  a  parish  by  taking  parts  from 
three  other  parishes,  vii.,  from  St.  Mary  Shrewsbury, 
Preston   Gubbalds  and  Fits.     This  was  done  in  the 
year  I860.    From  that  time  the  incumbent  appointed 
to  the  new  church  of  Leaton  haa  receirsd  for  liimself 
all  the  surplice  fees  srising  within  the  total  limits  of 
bis  new  parish,  which  of  course  includes  what  wera 
formerly  portions  of  the  parishes  of  St.  Mary,  Preston 
Gubbalds  and  Fit  z.    The  incumbents  of  the  old  parishes 
were  entitled   to  receive  such  portions    of  the   fees 
during  their  respective   incumbencies.     It  is  alleged 
that  they  have  relinquished  Ibem  to  the  new  incum- 
bent.   There  is  no  trace  of  any  formal  instrument  to 
that  effect.    Mr.  Lloyd,  the  incumbent  of  St.  Mary's, 
4epoMS  that  tlie  fees  wen  voluntarily  relinqnished  by 
bim,  not  by  any  instrmnent  in  writing,   but,  as  he 
■ays,  in  answer  to  inquiries  made  by  the  patron ;  he 
was  aware  that  he  was  entitled  to  the  fees  while  he 
remained    incumbent.     The    incumbents  of  Preston 
Gubbalds  and  Fits  do  not  appear  to  have  any  distinct 
notion  of  their  rights;    their  impression   appears  to 
bavebeeo  that  when  they  consented  to  give  up  certain 
portiona  of  their  parishes  the  fees  arising  from  such 
portions  were  also  ceded  as  a  sort  of  accessory,     Ths 
most  important  fact,  however,  is  that  from  the  formation 
of  the  district  the  three  incumbents  liave  as  a  matter  uf 
fact  not  received  these  fees,  but  lia?«  quietly  acquiesced 
in  their  being  received  by  the  incnmbent  of  Leaton. 
Id  this  most  slovenly  manner  has  tliis  business  been 
conducted.     I  certainly  should  have  im<gined  that  it 
was  the  duty  of  soms  ofliciul  (I  refer  to  no  one  in  par- 
ticular) to  take  care  that  the  consent  of  the  three  in- 
cumbents was  properly   taken    in    writing  and   duly 
recorded  in  tlie  llisbop's  Registry  or  some  other  office. 
In  this  state  of  things,  the  tirat  question  is,  have  these 
laeombenls  legally  relinquished  the  fees  in  such  a 


msnner  as  to  satisfy  the  statutory  rrqoiaitiona  ?    Tl» 
question   Ik,   how   fees    may  be   rehnqaished  u  Hut 
the  iiicnmb«nt  may   be  barred  from  reaasertin(  hit 
right  ?    It  is  important  hare,  from  one  of  its  inddtntat- 
consequences,  if  one  of  those  conseqoinees  may  be  ibtt 
Leaton  remains  liable  to  be  assessed  to  the  chureh-ntt 
of  St.  Mary's.     On  what  principle  the  relinqnishment 
of  fees  should  affect  church-rates  I  do  not  di<ceni,  bet 
for  the  purpose  of  this  esse  I  will  asinme  the  Uw  to 
be,  that  there  must  have  been  a  relinqoisbmeot  of  fees, 
a  voluntary  relinquishment,  to  use  the  words  of  the 
statute  8  4fe  9  Vict.  c.  70,  a.  10,  and  that  this  effect, 
namely,  the  alteration  as  to  cboroh-nte,  ii  wrooght 
by  the  19   &  20  Vict  o.  104,  a.  14.     If  then  a 
voluntary .  relinquishment    of  fees  is  necessary  for 
the  constitution    of    a    separate  and  diitinct  psiiib, 
and  consequently  to  such  separata  and  distinct  paiiih 
raising  church-rates  for  its  own  church    and  beinj 
exempt  frxun  ehorch-rates  for  the  parish  to  which  it 
formerly  belonged,  what  is  it  that  constitutes  a  vshm- 
tary  relinquishDent  of  fees?     Or  perhaps  the  qneitioa 
would  be  better  put  in  these  words :  What  constitstta 
legal  evidence  of  a  voluntary  relinquishment  of  fee>^ 
Must  such  eonssnt  be  given  in  writing?    No  doobt  all 
common  pmdeooe  and  caio  would  require  that  nili 
rclinqoiahment  should  be  expressed  in  writing.    In  lU 
matters,  save  ooclesisstioal,  such  common  prudence  and 
can  would  be  expected.     But  then  ia  no  aaeh  ssaMit 
in  writing  in  this  caas,  aad  I  ai^at  of  eoana  prwme 
that  if  WMhtuastat  in  writiaK  had  beso  so  givea,  th«s 
who   Minlatt    the  suit    woaM  bave  produced  it,  er 
have  shown  that  diligent  search  bad  been  made  ia  the 
records  of  the  Ecclesiastical  Commissioners  and  ether- 
wise,  but  in  vain.    I  must  conclude  therelon  that  no 
anch  consent  was  given  in  writing.     Then  is  so  iiti- 
ination  of  such  consent  in  writing  to  be  found  in  tlie 
evidence.    Then  does  the  law  imperatively  rcqaineoa- 
sent  in  writing  7  The  statute  does  not  do  so  in  wards, 
does  it  by  implication  ?    I  cannot  find  any  expiiiiim 
from  which  I  can  draw  such  a  oonduaion.    I  am  net 
awan  that  it  can  be  maintained  as  a  legal  pnposi- 
tion  that  all    such   consents   abould   be    in  «titiD(> 
Then  is    a  case    in    the  C.  P.  aomewhat  analogoaa 
and  to  which  I  will  now  nfer :  (_Jiob«rli  v.  Waiat, 
14  Scott,  592.)    I  think  the  prosent  ease  may  fairly 
fall  within  the  principle  laid  down  in  the  ease  cited. 
But  then  the  question  rainaiiis  behind,  is  then  soSdiat 
evidence  of  a  nlinquithnient  of  the  fees  da/actot  Ex- 
cept in  the  case  of  Mr.   Lloyd  then  is  nosnSeiiit 
evidence  of  any  specific  act  of  relinquishment.    Tbo 
the  only  evidence  is  that  as  a  matter  of  fact  the  Cms 
have  been  taken  by  the  incnmbent  of  Leaton,  and  B> 
demand  made  on  behalf  of  the  incnmbenta  of  the  tbiee 
parishes  out  of  which  the  ehapelry  has  been  fonned. 
This  absence  of  demand  dates  from  March  18fi(k  Ii 
this  de  facto  relinquishment  sufficient  to  satisfytke 
law?     A  non-assertion  of  a   lawful   claim.    I  unst 
admit    that  this    is    not  very  satisfactory  eridetee; 
but  is  it  sufficient  legal  evidence  ?     It   must  be  as- 
sumed thut  the  incumbents  of  the  old  parishes  ksev 
their  legal  rights ;  I  think  this  a  legal  prrsnmptitie, 
and  if  so,  the  noo-sxsrcise  of  their  rights  is,  I  cooceive, 
evidence    of.  nliuquishment,   such    as  msy  be  cos- 
templated    by     the     sutute;     vuluntaiy    relisqoisii- 
ment,     from     which    would    flow    the     cooseqnHice 
that    the    chapelty    became  a    distinct    parish.    On 
the     whole,     I     have     come      to     the     eoschi- 
sion    that    this    objection    to   the   rate   canoot  be 
sustained.      I    must    now    with    respect   to  the 
second  objection    enter    upon  an  important  icqnir;, 
though   1   do   not  think,    lor    the   purpose   of  this 
case,  one  of  much  difficult.     The  inquiiy  is  to  what 
extent  a  majority  of  vestry  can  bind  the  minority  by  a 
compulsory  rate  as   tn  repairs  and    alteratioafc    This 
inquiry   nrceasarily    gives  rise  to    another;  iisnely» 
whether  a  faculty  has  beeiMif^lied  for  and  graitadc 
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lu  the  preMot  cue  I  brnv*  no  infomulioa  as  to  this, 
an  I  ibiak,  rer;  imporUnt  matter.    I  w;  rerj  im- 
fortant  nultcr,   beonua  on    tlie  ipplieation  for  the 
{rant  of  a  facaltjr,  the  propriety  of  saoh  gnut,   if 
oppoiei),  ma;  be  tully  diaeoased  ;  then  ia  the  proper 
occasion  for  the   ordinaiy   to  ezerviae   bis  discretion 
vbetlier  the  repaira  were  needed  and  proper ;  whether 
the  alterationa,  if  any,  were  required,  and  such  aa  the 
Un  would  aanction.     If  no  opposition  is  made,  the  law 
would  pnsame  that  the  faculty  was  proprrly  granted. 
I  am  not  told  whether  on  the  present  oocaaion  a  faculty 
wa>  applied  for,   nor  whether  a  faculty  was  gnnted. 
I  cannot  presome  a  faeolty.    I  most,  therefore,  con- 
clude there  was  none.    A  grieroos  sot  of  imprudence 
ia  my  opinion  on  the  part  of  the  choivhwardoos  in  a 
ease  of   snch   extsnsirs   and  ezpensive  repairs,    and 
more  e>p«oially  for  this  rssson,  that  the   neglect  to 
obtain    a    faculty    throws    upon   the  churchwardens 
the   whole    burden    of    proof    that    the    rate    waa 
nqnired  for  legal  purposes.    I  must,  howefsr,  obsenre, 
on  th«  other  hand,   that  the  absence  of  a    faculty 
was    not    either    pleaded     or    urged    in    argument. 
The  result  then  is  that  the  burden  of  proof  is  thrown 
on  the  churchwardens;  tbey  bare  no  right  to  oom- 
f  lain  of  this.    It  is  their  own  laches,  or  that  of  their 
predecessors,  for  which  they  must  be  legally  responsible. 
The  cburchwsrdens,   therefore,  must   prore  that   the 
lata  waa  made   for  purposes  allowed  by  law.     I  will 
couider  tka   facts  of  this  esse   presently,    but   first 
addiass    my  atte«tia«  to   ths    kw  generally   aa    it 
Tslates   to    repairs  sbI  alCsialinik    Iksn  is  in  my 
apioioa  a  difference  between  the    repaira  which  the 
Eoelssiastical  Court  would,  so  far  as  its  authority  sz- 
tsnds,  compel  to  be  done,  and  the  repairs  and  altera- 
tions which,  if   sanctioned  by  a  large  majority  of 
■»sstry,  it  would  hold  to  be  justly  ooTered  by  a  church- 
late,  and  upliold  the  rate  accordingly.    I  think  that 
the  Ecclesiastical  Court  has  a  wide  discretion  in  these 
Betters,  of  the  same  kind,  though  perhaps  not  to  the 
■ame  extent,  as  it  exercises  in  the  granting  of  a  faculty, 
either  before  the  work  is  done  or  a  confirmatory  faculty 
afterwards.     The  court  ought  to  take  a  view  of  all  the 
circumstances  of  the  perish,  for  I  think  it  quite  evi- 
dent that  that  which  is  fitting  and  right  to  be  done  in 
a  largo  and  wealthy  town  parish,  wonld  be  quite  out 
•f  place    in   a  small  country  parish.     The  question 
nstiurally  is  divided  into  two  heeds:  repaus  and  altera- 
tions, and  addltiona.     First  ss  to  repairs,  lbs  principle 
I  take  to  be  restoration  to  the  original  state ;  that  is  the 
general  rule  as  Uid  down   by  Sir  John  Micholl,  as 
high  an  antburity  on  these  questions  as  could  be  cited. 
This  is  the  general  rule.   I  do  not  say  there  msy  not  be 
exceptions  which  would  induce  the  court  to  hesitate  as  to 
granting  a  faculty,  such  a*  decsy  of  the  parish  and  ex- 
treme poverty  of  the  rstepayers ;  but  if  a  rate  to  defray 
the  expenses  of  restoration,  and  restoration  only,  waa 
granted   by   a  majority  of    the    parishioners,    I  hare 
^^7  K^vat  doubt  whether  in  any  case  the  court  ought  to 
abstain  from  enforcing  it.    So  much  for  restoration ; 
now  as  to    alteratkw.      Here  I  think  the  court  is 
inveated  with  some  discretionary  power.    With  respect 
to  alterations,  mooh  I  tbiuk  would  depend  on  the 
description    of  the  alteration.     That    a  majority    of 
vcatry  oodM  make  a  valid  rate  to  defray  the  expense 
«f  some  alterations  cannot,  I  think,  b«  donbted  ;  it  is 
every  day's  practice.    In    aome  oases  evsn    restora- 
tion oonid  not  be  oonveniently  effected  without  some 
alteration.     Alterations,  tde  substitution  of  new  for 
old,  and  even  in  some  cases    additions  msy  in   my 
opinion  be  the  subject  of  church-rates;  as  for  instance, 
the  ereetioo  of  a  gallery  where  it  was  clearly  wanted. 
But  all  these  matters  are  subject  to  limitations  and  to  a 
consideration  of  the  circumstances  of  the  psrish.     Be 
it  lemembered,  that  I  am  speaking  of  a  rate  made  by  a 
aajorityof  the  parish;  thatmy  present  observations  du  nut 
1  to  any  cass  where  a  late  has  nut  been  ao  made. 


Tbey  apply  only  to  the  case  of  a  rate  made.   It  is  upoik 
these  principles  I  most  try  the  validity  of  the  rate 
with  respect  to  the  second  question.    It  is  true  thst 
the  burden  of  proof  lies  upon  the  churchwardens,  and 
from  that  principle  I  do  not  wish  to  depart ;  but  the 
most  convenient   mode   of  considering  the   case  with' 
reference  to  these  pleadings  will  be  to  advert,  in  the 
first  instance,  to  the  allegation  given  in  on  the  part  of 
the  defts.    1  will  state,  in  ns  few  words  as  I  csD,  the 
eesentUl  parts  of  that  allegation.    Th»  first  article 
alleges  that  the  church  of  St.  Mary,  Shrewsbury,  is  aa 
ancient  church  having  fonr  broach  windows  at  the  base 
of  ths  sphre  thereof;  thst  the  design  in  architecture 
was   plaiu  Gothic ;  that   the  four  windows  have  been 
alternl  from  the  original  design,  and  are  now  orna- 
mental Gothic,  with   rich   pinnacles;    that  the   fonr 
windows,  at  the  time  of  tlie  making  of  the  rata  (ii» 
order  to  complete  the  same  according  to  the  previou» 
design)  might  have  been  executed  for  48j. ;  that  the 
cost  of  two  of  the  four  windows  haa  been  1252.,  the 
greater  part  having  been  expended  in  new  and  elsbo- 
rate  pinnadea;    and    so    on.      The    fourth    srtide 
pleads    that    the    present  chnroh-rate  is  excessive^ 
that  the    monm  received  on  account  of  the  rate 
an  S03t  7s.,  tlie  amount  expended   U3t  Ss.  lOd. 
only.    The  substance  of  the  allegation  is,  that  there 
haa  been  an  extravagant  expenditura  with  respect  to- 
these  windows,   snd  thst,  instead  of  being  restored 
socording  to  ths  originsl  design,  new  snd  omamentai 
work  haa  been  grafted  tlierson ;  that  aueh  expenditure 
ia  extravagant  and    illegaL      Now   before    inquiring, 
whether  if  the  allegationa  wen  proved  the  consequenoe 
o<  illegality  and  extravagance  wonld  follow,  it  ia  expe- 
dient to  oonuder  the  fact,  or  in  other  words  whether 
the  allegation  ia  substantiated   by  the  evidence.     We 
need  not  travel  into  the  particnlan  of  the  reaponsive 
allegation;  then  are  many  details  which  need  not 
detain  the  court;  substantially  the  contents  of  that 
allegation  an  that  the  averments  contained  in  tbe- 
de<t.'s  allegation  an  untrue,  and  that  the  work  done- 
and  to  be  paid  for  out  of  the  rate  is  nstoration,  snd 
not   the  introdnction  of  new  and  ornamental    work. 
Snch  is   the   issue  of  fact  which  I  have  to  try,  the 
rate  having  been  made  as  is  proved  by  a  large  majority 
of  the  pariah.     I  now  proceed  to  an  examination  sf 
ths   evidence,  for  it  is   by   ths  evidence  I  must  be 
governed,  ss  of  conrse  I  cannot  undertake  to  form  an; 
opinion    of   my  own    as    to  the  architectural  ques- 
tions   raised     in     this    disquisition.       First,    as    to 
the  evidence  in  support  of  the  opposition  to  the  rsts  ;. 
the  evidence  to  show  that  the  work  done  Is  not  restor- 
stion  according  to  the  original   design,  and  in  keeping 
therewith;  but  the  introduction  of  new  ornaments, 
and,  on  that  sccoiut,  extravagant  and  excessive.     Mr. 
Bidlake  is  the  most  importsnt  witness  on  that  side ;  he 
ia  an  arohitect  of  the  age  of  thirty-threeyean,  in  practice 
on  Ilia  own  account  for  fourteen  years,  namely,  from  the 
age  of  nineteen.    I  mesn  no  disrespect  to  this  gentls- 
msn  when  I  observe  that  bis  time  of  life  is  scaroely 
consistent  with   any  extensive  experience    in   many 
works  of  importance.     The  witnesa  states  that  be  baa 
no  sufScient  recollection  of  the  ssid  lights  (that  is,  the 
four  broach  windows)  prior  to  the  slterations  which  have 
lately  been  made.     From  actual  comparison,  therefoM, 
he  has  no  means  of  forming  an  opinion.     Uis  media 
amdwiendi,  ss  I  understand  him,  an  tliese  :  he  looka 
at  the  fabric  as  it  is,  and  on  aiehiteotural  principles 
judges  what  the  original  design  and  work  was,  and  then 
he  saya  what  has  been  done  is  not  in  sccordance  with 
the  original  design,  but  is  extraneous  ornament.     It  is 
to  be  recollected  thst  the  subject-matter  of  tlie  present 
inquiry  is  confined  to  the  four  brosch  windows  whiclk 
an   in   ths   lower   pert  of  the   spin  of  this  ancient 
church.      Mr.     BidUke    deposes,    in     very    strong, 
terms,   to  h'ls  opinion  thst    these  windows  sra    not 
repaired    sccoiduig  to    the    aucwut  style,    and   )i» 
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Ci-iuures  tbem  as  extravajjant  and  anneccssnry. 
For  coDJirioaiion  of  that  opinion  be  refera  to  a  aicetcli 
of  tlio  cborcb  annexed  to  these  proceedings.  Tlie 
next  witneaa  is  Mr.  Jobn  Cross,  who  is  •  mason  and 
buildrr.  It  seems  that  be  was  employed  as  such  mason 
and  builder  in  the  years  1857-8,  in  the  repairs  of  the 
cbaiicel,  the  expense  of  which  repairs  were  to  be 
defrayed  by  the  trasteas  of  the  grammar-school,  and 
)ie  states  that  he  made  a  narrow  examination  of  these 
broach  windows,  expecting  that  the  work  would  be  put 
u[>  tu  tender ;  and  be  expresses  his  opinion  that  the 
woi  k  is  most  admirably  executed  as  regards  finish  and 
detail— a  great  deal  too  much  so  for  the  poeition  in 
which  the  work  is  placed ;  that  it  baa  nothing  to  do 
with  restoration,  and  that  it  is  an  entirely  new  style; 
and  lie  further  states  that  he  is  quite  satisfied  that  it  is 
an  entire  dcriation  from  the  original  deaign,  and  is 
altogether  at  Tarianc*  With  the  original  style  of  the 
architecture  of  the  church  and  spire.  Now,  this  is 
Tcry  etroug  language,  and  a  rery  positive  opinion — 
l^erhaps  rather  more  strong  and  more  positive  than  any 
experienced  architect  would  venture  to  express  npon  a 
question  not  without  difficnlty — the  conformity  of  the 
new  with  the  ancient  state  of  things — and  I  most 
declare  my  donbt  whether  the  szpeKencs  as  >  mason 
and  builder  would  altogether  warrant  the  delivery  of  so 
veiy  strong  and  deoided  an  opinion.  I  cannot  bat 
think  that  the  knowledge  of  arehitactnre,  to  be  gained 
only  by  much  study  and  practice,  and  ao  imperatively 
necessary  in  a  ease  like  tliis,  cannot  be  predicated  of 
this  witncM ;  and  I  think  it  right  to  observe  that,  for 
this  and  ether  rSMon*  dearly  appearing  in  the 
evidence  of  the  ease,  there  is  not  much  reliance 
to  be  plaoed  opon  the  evidenoe  of  this  witneaa. 
Mr.  Pountney  Smith,  the  architeet  employed,  has  been 
examined :  he  haa  been  intimately  acquainted  with  the 
church  at  least  from  1853,  for  in  that  year  he  deposes 
to  having  made  a  caretui  examination  thereof  for  the 
purpose  of  estimating  the  necessary  repairs — repairs, 
as  be  positively  depoaei,  for  the  purpose  of  restoration 
to  its  ancient  state— and  he  describes  the  materials  be 
bad  for  forming  bis  judgment,  partly  from  the  remains 
of  the  ancient  work,  partly  from  reasoning  from  the 
general  style  of  the  building,  the  best  materials  which 
from  the  effect  of  time  and  weather  could  be  obtained. 
Uis  testimony,  as  respects  the  question  before  me,  is 
very  decided,  that  tbe  work  was  restoration  according 
to  the  original  design.  I  cannot  think  it  neceasary  to 
enter  into  a  minute  examination  of  the  eridenco  of  Mr. 
Lloyd,  except  to  observe  that  he  confirms  Mr.  Sinitli  in 
every  important  particular.  There  is,  however,  one  piece 
of  evidenoe  to  which  I  must  advert,  that  of  Price,  the 
vestry  clerk  ;  he  depoeea  to  the  fact  that  a  report  was 
received  from  Mr.  Gilbert  Scott,  adopted  by  the  veatry, 
and  a  rate  made  for  the  repairs  in  conformity  with  the 
report  of  Mr.  Gilbert  Scott.  I  have  not  the  report 
before  me,  therefore  of  its  contents  I  can  say  nothing  ; 
but  I  have  the  facta  that  tlie  repairs  were  done  acconling 
to  the  plan  and  estimate  of  Mr.  Smith,  that  Mr.  Gilbert 
Scott  did  make  a  report  which  was  adopted,  and  the 
work  ordered  aeosrdingly.  I  apprehend  tbe  necesssry 
deduction  from  these  premises  is,  that  Mr.  Scott 
approved  of  what  Mr.  Smith  recommended.  It  is  also 
tu  be  borne  in  mind  that  the  plan  nnderwent  examina- 
tion before  the  veatry,  and  was  fully  approved  by  tliem, 
approved  by  a  large  majority  of  those  who  are  to  bear 
tbe  burden  snoh  as  it  is.  Now,  looking  at  all  these 
facts  and  Gircnmstaooet— that  tbe  ehnreb  in  question  is 
an  ancient  obareh,  a  peculiar  and  admired  fabric,  that 
the  parish  of  St.  Mary  is  a  part  of  tbe  great  and  im- 
portant town  of  Shrewsbury,  where  it  cannot  be 
supposed  that  the  rate  in  question  of  3d.  in  the 
pound  could  operate  as  a  heavy  burden — I  say,  under 
these  circnmsUnces,  and  admitting  the  evidence  to  be 
in  some  degree  oonflioting,  still  1  think  that  tbe  pro- 
pondarance  is  graatly  in  favour  of  the  pcopositioD  that 


tlie  work  done  ia  resteralion,  and  not  crude  ui 
unnecessary  novelty.  I  think  that,  under  tbeM 
circumstances,  tbe  large  majority  of  vestty  tistifi* 
the  general  feeling  of  the  pwishionen,  end  pnv(s 
to  me  that  the  rate  is  neither  excessive  nor  onerou. 
Upon  all  these  grounds  I  pronounce  for  the 
validity  of  tbe  rate.  The  qneation  of  coats  is  nnr  to 
be  disposed  of.  It  has  been  contended  on  behilf  of 
tbe  deft,  that  a  difficult  question  of  law  bu  been 
mooted  in  this  ease,  and  farther  that  tbe  qnestioD  u 
to  reatoration  or  not  waa  one  deserving  great  consideia. 
tion.  The  deft,  is  called  npon  to  pay  tbe  mm  of 
about  I4j.  ;  no  doubt  he  has  a  right  to  contest  the 
validity  of  the  rate,  but  if  on  that  account  be  thinks 
fit  to  raise  a  qneetion  of  law  ultimately  decided  agaiut 
him.  I  am  at  a  loss  to  understand  why  snch  a  cir- 
eumstance  should  render  it  inemnhent  on  me  te 
depart  from  the  general  rule,  I  may  almost  say  the 
universal  rale,  that  in  qnettions  of  church-rate  coiti 
shoald  follow  the  leeolt.  I  can  see  no  auffident  reaton 
why  npon  that  account  tbe  parish  should  be  pat  to 
the  expense  of  defending  this  suit,  and  with  regud 
to  tbe  second  point,  I  think  the  evidence  is  dearly 
against  the  deft,  so  as  to  fornish  do  excose  whatsrtr 
for  tbe  expeaaive  litigation.  I  moat  coademn  tbe  dift. 
in  coats. 

NtUoH  and  S<m  proctors  for  pH. 

Crottt  for  delta. 


OOXTST  OF  aXTESN'S  BENCH. 

Beported  br  Jomt  Tnoxmox  and  T.  W.  SACSDXaa,  Eivv 
BaiTlstere-at-Law. 

SalurJof,  Jan.  16,  1861. 
Bio.  v.  Haoub. 
Humeipal  eorpcralion — Voting  far   eoimeSlbt— 
Jndudng  another  topertonateavoier—Convlctim. 
Under   led.  9  of  the    22   Vict.   c.  35  (ail  Act  (» 
amend  Iht  law  relating  to  municipal  electioiu),  lie 
vjence  of  inducing  another  to  pertonatt  a  rtttr  it 
committed,    although     the  person    induced,   uf* 
tendering  the  voting-paper  and  being  asked  ifi* 
is  the  person  whose  name  is  signed  to  the  toting- 
paper,  replies   "  No,"  and  the  volt  is  aceordinify 
rejected.     The  formal  coneiction  of  such  an  ofeace 
need  not  set  out  the  facts  constituting  the  induct- 
merit. 
At  the  election  of  town  councillors  for  the  Joroaji  </ 
S.,    A,  gave  B.    a  voting-i>aper  signed  vitk  (i* 
name  of  C,  who  was  a  burgess  entilied  to  vole, 
with  directions  to  go  to  the  polling-place  and  yiw  •* 
t».     B.  went  accordiiujlg  and  tendered  the  voti'tf- 
paper ;  but,  upon  being  tuked  if  lie  uxu  C.  t  said 
he  was  not,  and  titerevpoa  the  voting-paper  «o» 
rejected: 
Held,  upon  a  conviction  of  A.  fur  inducing  B.  <» 
pernmate  C,  that  the  convidioH  was  good. 
This  was  a  case  stated  by  the  Quarter  Sessions  of  the 
West  Riding  of  Yorkshire,  upon  an  appeal,  wbeciin  a 
conviction   of  justices  of  one  Thomas  Hague,  nnder 
sect.  9  of  23  Vict,  c  35,  for  inducing  one  James  Fogle 
to  personate  a  voter  at  an  election  of  town  counallon, 
was  affirmed. 

The  case  stated,  that  on  tlia  5tb  Nov.  I86S,Tbeau» 
Hague  waa  summarily  convicted,  under  22  Vict,  c  Si, 
s.  9,  for  anlawfuUy  and  knowingly  inducing  one  Jimts 
Fogle  to  personate  one  George  Bam  ford,  then  being  » 
burgeas  of  the  borough  of  Sheffield,  tben  entitled  to 
vote  at  tbe  election  of  councillors  for  St.  Philip's  Wsrd, 
in  the  said  borough,  on  the  lat  Nov.  1862,  as  by  the 
annexed  eonvictiun  appears. 

By  tbe  9tb  section  of  the  swd  Act  it  is  enacted  Aat 
if,  pending  any  election  of  eouncilkirs,  any  person  shall 
personate,  or  iodocs  any  other  pcn»n  to  pernBSt*,  Kf 
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ptnoD  enUtlad  to  rot*  at  each  •lection,  or  whoae  name 
if  OQ  *  bni^gm-roll  then  in  fores,  or  falsely  aanime  to 
act  in  the  name  or  on  belialf  of  moj  person  so  entitled 
to  vote,  &c,  be  shall  be  liable  to  be  cooricted  and 
poiiiibed  IB  therein  mentioned. 

On  the  1st  Nor.  I86S,  pending  the  annual  election 
of  eonndllors,  the  said  TliomBS  Hague  gare  a  nomina- 
tion paper  (a  copy  of  wbioh  is  annexed),  signed  by  one 
Geoige  Bamford,  to  the  said  James  Fogle,  at  a  pnblic- 
hmae  in  Sheffield,  and  asked  him  to  take  it  to  the 
•ehoolroom,  Bowling-green-stteet,  to  rota.  Fogle 
hokti  at  the  paper,  and  said  it  was  not  his  name  that 
ma  on  it;  that  Hagne  told  him  to  rote  for  Wood  and 
Ttiekett,  and  said  be  vas  to  take  the  paper  and  pat  it 
down  before  a  gentleman  he  wonld  see  sitting,  and  that 
tbey  mmld  sot  say  anything  to  him.  Fc^a  asked 
Hague  if  he  should  get  into  any  troable ;  to  whiob 
Hsgns  said,  '■  Oh  no,"  there  was  one  man  rated  sight 
tinui  in  an  hour  at  the  prerioas  •leetioD.''  Jams* 
fogle  after  thia  took  the  aaid  nomination-paper  to  the 
said  sohoolroom  and  pat  it  into  the  hands  of  one  John 
Geoijge  Bobeon,  the  preaiding  officer  there  for  the  r«- 
Mption  of  rotes  for  the  swd  ward.  The  aaid  John 
flawg*  Bebaon  thereopon,  being  ao  required,  aslcad  the 
said  Janes  Fogle  the  following  qneation :  "  Are  yon 
tlie  person  whoae  name  is  signed  as  George  Bamford  to 
the  Toting-pmper  now  delirered  in  by  yon  ?  "  To  this 
qneation  the  said  James  Fogle  anawsred  "  No." 

Tbt  nam*  of  George  Bamford  was  at  the  time  on  the 
horgeas-roll  then  in  force.  The  roting-paper  was  not 
filed,  nor  was  the  rot*  of  George  Bamford  recorded  in 
the  said  election  in  cooaeqnenoe  of  the  paper  being  eo 
handed  to  the  said  John  George  Bobecn  b^  the  aaid 
Janua  Fogle. 

-Agninat  this  snmmary  conriction  the  s«d  Thomss 
Hague  ^pealed  t*  the  Oonrt  of  Quarter  Seeeions 
heldwi  for  the  West  Biding  of  Yorkshire,  at  Sheffield, 
00  the  Mb  Jan.  1863  ;  and  at  the  bearing  of  the  said 
appeal  contended  that,  on  the  abore-stated  facta,  the 
•Mwe  within  the  meaning  of  the  said  statnte  whereof 
he  had  been  oonrioted,  bad  not  been  committed  by 
him,  inaamaob  as  Fogle  did  not  actually  vote,  nor  was 
the  rote  of  Oeoige  Bamford  recorded  at  the  eaid 
•iaotioo,  nor  had  Fogle  repteaented  himself  to  be  the 
panon  whose  name  was  on  the  roting-paper  as  entitled 
to  rote,  nor  had  the  aaid  offence  been  daly  and 
•offieieotly  set  forth,  as  no  particular  act  of  inducing 
bad  been  apacified  in  the  eonrietion.  The  eaid  Court 
of  Qnarter  Sesnons  confirmed  the  conriotion  subject 
to  a  oaae  for  the  dedaion  of  the  Court  of  Q.B.  whether 
the  aaid  Thomas  Hague  had,  under  the  above  facts, 
committed  the  alleged  offence,  within  the  meaning  of 
the  said  statute,  of  inducing  Jamee  Fogle  to  personate 
the  aud  George  Bamford  pending  the  said  election,  and 
whether  the  offence  of  indnciog  was  duly  and  sufficiently 
set  forth  in  and  by  the  aud  conviction. 

If  the  Coort  of  Q.B.  are  of  opinion  either  that  the  aaid 
Thomas  Hague  did  not  commit  the  oflbnce  within  the 
meaniog  of  the  said  statute  of  which  be  is  convicted,  or 
that  soeh  offence  is  inmffieieotly  set  forth  in  the  said 
eooviotion  for  the  reason  aforesaid,  then  the  decision  of 
the  said  Court  of  Quarter  Sesaioos,  confirming  the  said 
ceonetioo,  and  the  said  conviction,  are  to  be  quaahed  ; 
but  if  the  Conrt  of  Q.B.  are  of  opinion  thai  the  said 
Thsmas  Hague  did  commit  the  offence  within  the 
wsiniim  of  the  said  statute  of  which  he  waa  convicted, 
and  that  the  said  offence  of  inducing  James  Fogle  to 
peraonat«  the  said  George  Bamford  is  duly  and 
aulBcientl/  set  forth  in  the  aaid  conviction,  then  the 
aaid  dsciMon  of  the  Court  of  Quarter  Sessions,  and  the 
Said  eonrietion,  are  to  be  confirmed." 
The  eonrietion  was  as  follows : — 
"  Beroogb  of  Shefiield  in  the  West  ffiding  of  Tork- 
that,  to  wit. —Be  it  remembered  that  on  the  5th  day 
of  Nor.  1863,  at  the  parish  of  Sheffield  in  the  borough 
of  Sheffiald,  in  the  Weat  Biding  of  the  county  of  York, 
[Uao.  Cm.— Vol.  U.] 


Thomas  Hague,  of  the  parish  and  borongh  aforesaid,  in 
the  aaid  Weat  Kding,  labourer,  is  oonrieted  before  us 
the  undersigned  John  Brown,  Esq.,  mayor  of  the  aaid 
borough,  and  Thomas  Dunn,  Esq.,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  borough  of 
Sheffield ;  for  that  he  the  said  Thomas  Hagne  within 
the  space  of  six  calendar  montha  next  before  the  laying 
of  the  information  whereon  this  conviction  is  founded, 
to  wit,  on  the  1st  day  of  Nov.  in  the  year  aforeaaid, 
in  the  Weat  Biding  aforesaid,  pending  a  certain  election 
of  coundUois  for  St.  Philip's  ward  in  the  aaid  borough, 
unlawfully  and  knowingly  did  induce  one  Jamee  Fogls 
to  personate  one  George  Bamford,  then  being  a  bargees 
of  the  said  borough  then  entitled  to  vote  at  the  said 
slection,  against  the  form  of  the  statute  in  such  oaae 
made  and  provided.  And  we  adjudge  the  ssid  Thomss 
Hague  for  hie  eaid  offence  to  be  imprisoned  in  the 
honee  of  correction  at  Wakefield  in  the  said  Weat 
Biding  for  the  space  of  two  months.  Given  ondsr 
our  Lands  and  seals  the  day  and  year  first  above  men- 
tioned, at  the  parish  and  borongh  aforeeaid  in  the  West 
Biding  aforesaid.  "Jobs  Bbowm  (t.8.),  Mayer. 
"Troius  Dvm,  (ua.)" 

The  conviction  then  set  out  the  form  of  the  voting* 
paper,  purporting  to  be  sigoed  by  George  Bamford,  of 
97,  Allen-street. 

By  sect  9  of  the  2S  Viot.  o.  3S  (sn  Act  to 
amend  the  lawa  relating  to  municipal  elections)  it  is 
enacted  that,  "  If  pending  or  after  any  election  of 
councillors,  auditors,  or  assessors,  any  person  shall  per- 
sonate or  indnce  any  other  person  to  personate  any 
person  entitled  to  vote  at  such  election,  or  whoso 
name  is  on  the  burgess-roll  then  in  force,  or  falsely 
assume  to  act  in  the  name  or  on  behalf  of  any 
person  so  entitled  to  vote,  or  wilfully  make  a  false 
answer  to  any  of  the  questions  mentioned  in  sect.  IS 
of  this  Act,  he  shall  for  every  such  offence  be  liable 
on  conviction  before  two  justices  in  petty  seasions  to  be 
imprisoned  in  the  common  gaol  or  lionse  of  correction 
for  any  period  not  exceeding  three  months,  with  or 
without  hard  labour. 

Fowler  appeared  in  support  of  the  order  of  seasions 
and  the  conviction,  but  the  Court  called  npon 

Mttule  for  the  app.,  who  argued,  first,  that  u 
Fogle  did  not  vote,  and  npon  the  qneetion  being  put  to 
him  declared  at  once  that  ha  waa  not  George  Bamford, 
he  had  committed  no  offence,  and  that  Hague  oon- 
sequently  could  not  be  guilty  of  inciting  him  to  com- 
mit it.  [CoOKBUBX,  O.J. — The  question  is,  whether 
because  a  trick  fails,  it  is  less  a  personation.]  The 
5  &  6  Will.  4,  e.  7(,  s.  32,  describee  the  mode  of 
voting,  and  by  sect.  34  the  qamtjona  can  only  b« 
asked  upon  the  requisition  of  two  bnrgeesee.  [Cock- 
burn,  C.J.— If  these  queetions  are  not  asked,  the 
fact  of  personation  is  complete  by  handing  in  the 
voting-paper.  Blaokbdrk,  J. — Surely,  if  by  words 
or  rigns  he  represents  himself  to  be  the  person,  it  is  a 
personation.]  The  qneetion  is,  did  the  inducer  sncceed 
in  making  Fogle  pass  off  as  another  person  ?  [GoOK- 
auBH,  C«J. — Or  rather,  did  he  sncceed  in  inducing 
him  to  go  and  endeavear  to  vote  as  another  person  ? 
la  a  man  lesa  guilty  of  uttering  a  forged  note, 
because  he  is  stopped  before  it  actually  changes 
handa  ?]  There  the  oflitnce  is  complete  by  tendering 
the  note.  [CooKlkuitN,  C.J.— So  is  it  here  by  bis 
tendering  himself  as  another  person.]  It  is  a  distinct 
ofienoe  to  make  a  falae  answer.  Secondly,  the  con- 
viction is  had  for  not  setting  ont  the  facts  constituting 
the  inducement  In  Jt.  v.  Uartk,  6  A.  &  E.  250, 
the  indictment  for  a  similar  offence  set  out  all  the 
facta.  [Hbllob,  J. — There  are  certainly  caaee  in 
which  a  general  allegation  is  not  sufficient,  aa  whero 
the  act  charged  does  not  show  what  was  really  done; 
but  here  it  is  obvious.]  The  indncement  certainty  is 
est  out,  but  not  the  aieaM  of  inducement  The  i 
"  indnce  "  may  mean  anything. 
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HuDSOH  V.  Macbsa. 


[Q.B. 


OocKBDKir,  C.  J. — I  am  of  opinion  that  th<  order 
«f  lamiona  ibonld  be  oonfiimad.  Wbatersr  donbt  m»j 
bare  oxitted  at  to  whether  or  not  the  offenoe  baa  been 
oommitted,  if  the  charge  had  been  npon  the  second 
branch  of  the  lection  for  making  a  false  answer,  jret 
there  can  be  no  donbt  as  to  the  first  branch,  which 
makes  it  an  offence  to  personate,  or  to  indoce  another 
to  personate,  a  voter ;  and  I  cannot  bnt  thinlc  tliat  if 
a  man  goes  np  to  the  Toting-plaoe  and  represents  bim- 
aelf  as  another  person,  it  is  a  false  personation.  The 
giving  of  a  false  answer  to  the  qnestioos  would  be  of 
itself  an  offence,  bnt  that  is  an  additional  offence.  I 
think  it  is  not  becanM  his  attempt  was  fmstrated  that 
be  was  not  gniltj  of  the  offence.  It  was  not  because  be 
wonld  not  give  a  false  answer  that  he  has  not  falselj 
personated  another.  His  offence  was  equally  grave 
whether  he  succeeded  or  not.  As,  therefore,  Fogle 
actually  falsely  personated,  the  deft,  was  guilty  of  in- 
ducing him  to  personste. 

Cbomftok,  J. — I  am  of  the  same  opinion.  Mr. 
Hauls  argnea  that,  to  constitute  the  offence  of  inducing 
a  person  to  peraonate,  it  is  necessary  that  be  abonld 
have  soecsasfViny  personated,  and  that  as  ths  persona- 
tion was  not  snoceasfhl,  therefore  he  was  not  guilty. 
I  am  certainly  inclined  to  think  that  if  the  party  did 
not  in  fact  personate  another,  the  deft  cannot  be 
ggllty  of  inducing  him  to  personate ;  but  here  there  is 
an  actual  personation.  I  take  it  that  the  meaning  of 
the  section  is — pretend  to  personste.  Now  here  the 
party  gives  in  a  voting-paper,  and  so  rspresents  himself 
to  be  another  person.  I  do  not  think  that  bis  refusal 
to  tell  a  falsehood  pnrgat  his  offence.  As  regarda  the 
•soond  objection,  there  is  no  authority  for  saying  that 
yon  must  set  out  the  particular  facts.  In  the  old 
convictions  it  waa  certainly  necessary  to  set  out  the 
Midence,  that  the  court  might  see  that  the  party  has 
been  convicted  npon  legal  evidence,  but  this  is  not 
necessary  at  the  present  day. 

Blackbdbk,  J.— I  am  of  the  same  opinion.  I 
take  it  that,  as  soon  as  the  man  holds  himself  out  to 
be  the  person  entitled  to  vote,  and  doee  so  in  the  name 
of  another,  he  commits  the  offence ;  and  that  it  is 
utterly  immaterial  that  he  is  stopped  before  he  soo- 
cesds  in  his  object.  Upon  his  tendering  his  voting- 
,  paper,  he  has  done  sufficient  to  warrant  the  conclusion 
that  he  personated. 

Mbllob,  J. — I  think  that  when  a  man  presents  a 
Totiag-paper  to  the  person  whoee  duty  it  is  to  take  the 
vote*,  the  personation  is  complete,  and  it  matters  not 
that  he  afterwards  withdraws  from  the  act.  I  think 
4Jm  that  the  conviotion  aaffidently  sets  out  the  offence. 
Order  ^ttuiont  and  conviction  affirmed. 

Salurdag,  Jfov.  14,  1863. 

HtnMOK  (app.)  D.  Hacrra  (resp.) 

/llMWsiarji    eomictim — BonA  fide  claim  cf  right — 

CZoan  leitkout  colour  to  luppori  it — Juriedietion. 
To  ovet  patieu  upon  a  swmMiry  conmction,  q/*  thtir 
juritdiction  bg  the  osfsrttM  of  a  bond  Jide  ebam  of 
rigkt,  tucA  Mm  matt  hate  sons  coUmr  to  tupport 
it.     Where,  th»rrfore,  the  claim  let  apw  wAotfy 
wMout   eciour,    the    jurutficftm  of  the  jaiticet 
u  not  ousted,  notmthtfanding  it  it  lettgt  bond  _fide, 
and  believed  to  be  to  let  up  bg  the  juttieei. 
This  was  a  case  stated  by  justices  under  the  30  & 
21   Vict  c.  43,  upon   a  conviction  of  the  app.  for 
tievpass  in  fishing  contrary  to  sect  84  ef  the  S4 
&  25  Vict  c.  96. 

The  case  stated  that  "Wbereu  on  the  18th  and 
SSth  of  Jnly  1863,  at  Croydon,  in  the  county  of 
tinrrey,  there  was  brought  on  for  hearing  and  deter- 
mination before  us  Edward  Richard  Adama  and 
Kathaniel  Lawrence  Austen,  Esqrs.,  two  of  Her 
Jfrgetty's  naticea  of  the  peace  for  the  said  oonnfy,  • 


certain  information  of  John  Macrea,  in  the  foUovia^ 
form,  that  is  to  eay,  for  that  be  the  said  CIivIm 
Hudson,  at  the  parish  of  Canhalton,  in  the  coostj  of 
Surrey,  on  the  2nd  Jnly  1863,  by  angling  at  •  osctaia 
hour,  not  between-  the  beginning  of  tbs  hut  bogr 
before  annrise  and  the  expiration  of  the  fint  hour 
after  sunset,  onlkwfnlly  and  wilfully  attempted  t«  tike 
fiah  in  certain  water,  in  which  Samuel  Gamej,  En}, 
then  and  there  had  a  private  right  of  fishing,  eootniy 
to  the  statute  34  &  35  Vict  c.  96,  a.  H.  Aoi 
whereaa  the  said  Charles  Hudson  and  John  Utena 
appeared  by  theis  respective  attorneys  before  ni  ipoa 
the  two  hearings  of  the  said  infonnation.  And 
whereas  having  duly  heard  and  ooosidered  the  eridenee 
produced,  and  the  facts  admitted  by  both  psities,  m 
did  thereupon  determine  that  the  said  complaint  wu 
proved,  and  ordered  the  app.  to  pay  a  fine  of  li.  tsd 
SL  8s.  6d.  ooeta,  and  in  default  to  be  imprisoned  for 
twenty-four  hours.  And  whereas  the  said  app.  beis^ 
dissatisfied  with  oar  determinatian  upon  the  uid  hear- 
ing as  erroneous  in  point  of  law  duly  apjdied  to  u  to 
atate  and  sign  a  case  setting  forth  the  facts  sad 
grounds  of  such  our  determination  as  aforesaid  for  tl» 
opinion  thereon  of  her  Mijesty'a  Court  of  Q.  B.  Mow 
therefore  we  the  said  justices,  in  compliance  with  the 
said  application  and  the  provisions  of  the  said  statatt,. 
do  atate  the  following  case  >- 

"  All  the  facta  and  charges  set  forth  in  the  uifonistia» 
are  admitted  and  are  to  be  taken  as  proved,  leaening 
only  the  question  whether  the  act  of  the  app.  tbeisia 
complained  of  was  or  was  not  illegal  and  coatraiy  to- 
the  statute  therein  referred  to. 

"  At  that  part  of  the  river  Wandle  where  it  sepant* 
the  parishes  of  Hitcham  and  Carahalton,  ia  the  eeoaty 
of  Surrey,  there  is,  on  the  Mitcham  side  of  the- 
stream,  a  dwelling-house  and  garden,  which  irt 
occupied  by  one  W.  Macrea  under  a  lease  from  Siaaii 
Gomey,  Esq.,  M.P.  The  land  on  the  other  aide  of  the 
river  is  in  the  parish  of  Carahalton,  and  immcdiattly 
adjoins  the  river,  and  running  above  its  banks  tbert  i* 
a  publie  footpath.  On  the  oocaaion  in  qneatios  the 
app.  waa  fishing  from  this  footpath.  The  Wandle  ii  a 
non-navigable  river.  Many  persons,  some  residiag  at 
Mitoham,  aome  at  Carahalton,  and  others  at  a  distonea 
from  those  places,  have  for  many  years — sonieflt 
sixty  years  and  upwards,  and  others  for  leas  periods- 
fished  at  their  pleasnre,  and  without  interruption,  ia 
the  aud  river,  by  angling  from  thb  footpath  alioT* 
mentioned ;  and  it  waa  stated  in  evidence  that  the 
public  bid  fished  there  for  sixty  years  and  upwards. 
The  defence  of  the  app.  was  that,  under  the  abora 
circumstances,  he  had  a  right,  aa  one  of  the  poblio,  to- 
fish  in  that  part  of  the  river  above  described  from  tlie 
said  footpath,  and  that  by  the  making  a  claim  benifi^ 
to  that  right  our  jurisdiction  waa  ousted.  We  w«fs  of 
opinion  that  the  app.  had  acted  and  made  his  sail 
claim  imder  the  bmd  fde  but  mistaken  soppoalita 
that  he  had  such  a  right  But  we  were  of  opiiioB 
that  such  a  right  oonld  not,  under  the  above  dnuD- 
stances,  i>e  acquired  in  a  non-navigable  river,  and  Iktt 
it  waa  not  sufficient  to  oust  our  jurisdiction  tbsttfce- 
app.  by  mistake  supposed  that  he  posaessed  it  and  kai 
Ml  claimed  it.  The  question  of  law  arinng  on  the 
above  case  for  the  opinion  of  Her  Majesty's  Coort  of 
Q.  B.  is,  first,  whether  the  clum  by  the  app.  aa  one  of 
the  public,  and,  under  the  above  drcnmatanoes,  to  fish 
at  the  place  in  question  was  such  an  aaaertian  of  right 
as  ousted  our  jnrisdiction  ;  secondly,  and  if  act, 
whether  our  decision  against  the  validity  of  the  claim 
was  right  in  law." 

UMth,  Q.  C.  appeared  for  the  recp.,  and  argMi 
that,  to  oust  the  jnrisAction  of  the  jnstieea,  the  dsia 
of  right  must  be  supported  by  a  colour  of  right,  md 
that  far  from  thia  being  the  case  in  the  preasat  in- 
stance, it  was  absnrd  to  suppose  that  the  pnUia  eeold 
have  a  right  to  Sab'  ia  »  Don-uvigaUe  riser ;  that 
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Q.B.] 


Pkifold  v.  West  amd  otbiks. 


[Q.  B. 


iemaMtt  aloia,  without  foma  colour  of  ri(;ht,  wu 
DuinicitDt  to  oiut  the  jariscUction  of  tha  jnstioas : 

Scott T.  I'iia,  SO  L. J.  207,M. C; 

CmmUl v.aamukrt,  33  L.J.  6,II.G; 

Stf.  T.  atimpton,  82  L.  J.  209,  M.  C;  8  L.  T. 
Sep.  N.  8.  536. 
nSAridk,  who  appeared  for  tha  app.,  argued  that 
tin  Inding  of  the  jastioes  that  the  app.  acted  bond  fide 
-eoited  them  of  their  jurudictioD  to  oonrict: 

Taglar  r.  Newnum,  32  L.  J.  186,  M.  C;  8  L.  T. 
Kep.  N.  S.  424. 
Blackburn,  J.  (a) — I  am  of  opinion  that  the  con- 
mties  was  quite  right.  This  was  nndoabtedl;  a  pri- 
Ttte  fiahei;,  and  though  the  app.  showed  that  be  bond 
fie  beliered  that  he  as  one  of  the  public  bad  a  right 
to  fiih  there,  the  jastioes  were  right  in  holding  that  in 
point  of  law  such  a  right  could  not  exist  in  a  non- 
DSTif^ble  rifer.  The  rule  has  often  been  laid  down 
in  this  conrt  that  the  title  set  up  by  a  deft,  in  order  to 
out  the  jurisdiction  of  the  justices  must  be  supported 
kf  some  show  of  right,  and  liere  then  was  none  whst- 
■tnt,  for  such  a  claim  could  net  possibly  exist.  In  Reg. 
T.  Slugaon  we  held  that  the  jurisdiction  wss  ousted,  for 
that  was  a  navigable  riTer,  and  the  pretumption  was, 
tliat  the  pablie  eonld  fish  there.  As  to  the  necessity 
<f  a  neiu  rta,  this  was  not  a  ease  in  which  the  qnes- 
tieo  of  jurisdiction  turned  upon  that  ingredient.  The 
-eoljr  point  waa,  whether  there  was  reaseoable  endenee 
«f  a  elaim  of  light  in  the  app. 
Jta.u.B,  J.  coBcnrred.  Cimvkiion  affin^M. 

Tuesdag,  Jm.  19,  1864. 

PxNFOLD  V.  Wist  aitd  otrsbs. 

Khmten — A  clion  agauul — Debti  of  outgoing  over' 

isert—Pka—U  #  12  Vict.  c.  91,  i.  1. 
Tie  pit.  performed  work  and  tervicei/br  A.  and  B. 
u  nerteert  of  the  parith  of  K.,  tmd  upon  their 
fatting  office,  he  performed  other  toork  and  ter- 
*>f*  for  C.  and  D.,  their  leueeeeeore,  and  after- 
wtrit  brought  an  actioa  against  the  latter  for  the 
emottnt  due  to  him  in  retpecl  of  both  lett  of  work 
andtervicet.  To  thit,  C.  and  D.  paid  601.  into 
court,  which  the  pU.  took  out  and  entered  a  nolle 
frauqia  to  the  remainder,  Subteqaentlg  he  brought 
on  action  tigaintt  A.  and  B.  for  the  amoaat  in- 
arrtd  by  them  during  their  year  of  offioe,  on  the 
ground  that  in  tie  former  tuit  ht  had  no  right  of 
action  against  C.  and  D.  in  respect  of  his  claim 
agamsl  A.  and  B ,  and  that  he  took  the  601.  out  of 
court  only  in  discharge  of  his  elaim  against  C.  and 
D.  In  this  action  A.  and  B.  pleaded  upon  equitable 
grounds  a  plea  setting  out  the  proceedings  in  the 
former  action,  and  alleging  that  the  sum  ofSOl  was 
enough  "  to  satisfy  all  the  said  claims  made  by  the 
saidplt.  M  his  said  action,  including  his  claim  in 
(iu  action."  Upon  demurrer  to  this  plea : 
Udi,tiatit  was  a  goodpka, and  ananswerlo  the  action. 
This  was  a  demurrer  to  a  plea. 
The  dedaration  was  far  money  payable  by  the  defts. 
to  the  pit.  for  work  done  and  materials  proTided  by  the 
pit.  for  the  defts.  at  their  request  and  for  money  paid, 
•ad  upon  an  account  stated. 

The  4th  plea  was  as  follows,  "  and  for  a  fourth  plea 
by  way  of  defence,  upon  equitable  grounds  the  defts. 
oy  that  the  aaid  debts  were  contracted  by  the  defts. 
I?  Tirtue  of  their  office  which  they  held  of  orersecrs  of 
the  poor  of  the  parish  of  Kingston-upon-Thames,  in 
the  county  of  Sanrey,  and  they  lawfully  contracted  the 
"me  within  three  months  prior  to  the  termination  of 
tteir  year  of  office,  which  terminated  before  the 
'"xnnencemeat  of  this  action,  and  the  same  not  having 
^»a  diacbaiged  by  them  before   the  termination   of 


(«1  Cockbnm.  a  J.  and  Wightmaa,  J.  were  not  present' 

tttitetrgacaaiL 


their  year  of  office,  the  same,  according  to  the  at*- 
tnta  in  that  behalf  became  and  wen  payable  by  and 
recoverable  from  the  said  Philip  Jones,  James  Page, 
James  Werman  and  James  Cos  White,  who  were  the 
defts.'  immediate  snccesson  in  the  said  office  of  overseers 
of  the  poor  of  thesud  parish,  and  were  chargeable  npon 
the  poor-rate  of  the  aaid  parish  in  like  manner  as  it 
would  have  been  by  the  defts.,  and  the  same  being  nn- 
paid,  the  pit.  brought  an  action  against  the  aaid 
Philip  Jones,  James  Page,  James  Werman  and  Jamas 
Coa  White,  then  being  such  oveneara  as  aforesaid,  in 
Her  Majesty's  Court  of  Q.  B.  for  the  recovery  of 
the  said  debts,  and  other  claims  or  debts  made  by 
the  pit.  against  them  as  such  overseers,  and  the  pit., 
by  a  particnlan  of  demand  in  the  said  action,  aad  th» 
declaration  therein  claimed  and  sought  to  recover  from 
the  aaid  defts.  in  the  action,  the  said  debts  in  this 
declaration  mentioned.  And  the  said  Philip  Jones, 
James  Page,  James  Werman,  and  James  Coe  Whits 
thereupon  pleaded  to  the  said  declaration  and  the  aaid 
claims  against  them,  that  as  to  60L  parcel  of  the  plU's 
claim  therein,  they  brought  into  court  the  sum  of  601., 
and  that  that  was  enough  to  satisfy  the  pit's  claim 
as  to  that  sum,  aud  that  as  to  the  residue  of  the  pit's 
claim,  they  never  wen  indebted.  And  the  pit  there- 
npon  replied,  taking  the  said  sum  of  60JL  out  of  court 
in  satisfaction  of  the  said  60/.  parcel,  &c.,  and  entered 
s  noOe  prosequi  in  the  said  action  as  to  the  reaidna  of 
tha  pit's  claim  therein.  And  tha  defts.  ssy,  that  tha 
said  601.  so  paid  into  conrt  was  enongh  to  latisiy 
'the  said  60/.  in  respeet  to  which  it  was  paid,  and  t» 
satisfy  all  tha  said  claims  made  by  the  pit.  in  his 
said  action,  including  his  claim  in  this  action. 
And  Ae  said  Philip  Jonas,  James  Page,  Jamas 
Werman  and  James  Coa  White  were  never  in- 
debted to  the  pit,  and  no  money  became  payable  by 
them  to  him,  nor  had  the  pit  any  claim  whatever 
agaiiut  them  in  respect  of  the  residua  of  the  pit's 
claims  in  this  action,  or  otherwise." 

To  this  plea  there  was  a  demnrrer. 

By  sect  1  of  the  11  &  12  Vict  c.  91  (an  Act  to 
maka  provision  for  the  payment  of  pariah  debts,  ths 
audit  of  parochial  and  union  accounts,  and  tha  allow- 
ance of  certain  charges  therein),  it  is  enacted  "  tliat  if 
the  overseere  of  the  poor  d  any  parish  shall  lavrfolly 
by  virtue  of  their  office  contract  any  debt  on  account 
of  the  parish  within  three  months  prior  to  tha  ter- 
mination of  tbvir  year  of  office,  and  the  same  shsU 
not  have  been  discharged  by  tbem  before  their  year  of 
office  shall  have  determined,  such  debt  shall  be  payable 
by  and  recoverable  from  their  immediate  suocesson  ia 
office,  and  chargeable  upon  the  poor-rates  of  tha  said 
pariah  in  like  manner,  tt  the  same  would  have  bean 
payable  and  chargeable  by  such  first-mentioned  over- 
seers during  their  year  of  office,"  &c. 

ileUish,  Q.C.  (^Keane  with  him)  now  appeared  in 
support  of  ths  demurrer,  and  contended  that  tha  pies 
waa  no  answer  to  the  pit's  claim,  for  that  as  in  ths 
former  action  the  pit  could  not  recover  against  the 
then  defts.  the  amount  incurred  during  the  year  of 
office  of  their  predecessors,  the  present  defts.,  so,  in 
taking  as  satisfaction  in  the  action  against  them  of  tha 
60^  he  only  satisfied  such  claim,  and  did  not  thereby 
discharge  bis  claim  against  the  present  defts.  That 
the  ease  of  Chambers  v.  Jones,  5  Ex.  229 ;  19  I«  J. 
239,  £x.,  shows  that  under  tha  II  &  12  Vict,  c  91, 
the  contract  is  not  transferred  to  the  succeeding  over- 
seers, and  that  if  the  pit.  had  gone  on  with  the  action 
against  tbem  in  the  former  action  for  the  amount 
due  from  their  predecessors  ha  most  have  failed,  and 
that  his  acceptance  of  the  60/.  was  only  in  dischsrgs 
of  thexlaim  he  had  against  such  succeeding  overseers; 
that  the  pit  being  advised  that  he  oonld  not  recover 
against  the  subsequent  overseen  in  respect  of  that 
part  of  the  demand  which  arose  against  tha  former 
overseers,  ha  took  the  60L  in  discharge  only  of  hia 
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Kko.  *.  CutwoKia. 


N-B. 


elaim  igainit  the  then  defla.  Thecntira  «laim  of  the 
pit.  wu  \b9L 

M.  Smith  {B.  C.  Rcbiiuon  with  him)  appeared  in 
Bnpport  of  the  plea,  and  contended  that  it  was  an 
answer  to  the  action,  for  tliat  the  60L  was  paid  into 
oonrt  not  aa\j  to  satiafjr  so  moch,  bnt  "  to  satisfy  all 
the  said  claiins  made  by  the  pit.  in  his  said  action,  in- 
elading  his  claim  in  this  action."  [Buicicburn,  J. — 
There  are  no  words  in  the  1st  section  of  the  11  &  12 
Vict,  c  91,  to  sa;  that  the  prior  oreraeers  shall  be 
discharged.]  That  mtj  be  so ;  but  if  an  action  has 
been  brongbt  against  the  sncceeding  orerseeia  for  the 
whole,  and  thejr  hare  paid  into  coort  a  som  of  money  in 
nspeet  of  the  whole,  whiob  is  taken  oat  in  satisfaction 
of  tbe  denund  in  the  action,  that  is  an  answer  to  a 
•obseqaent  action,  aa  in  this  casi. 

MtUish,  Q.C.  in  replj. 

Cockbuku,  C.  J.— As  I  understand  tbe  Act  of  Par- 
liament, it  is  not  to  transfer  the  debt  to  the  sncceeding 
OTtrseers,  bnt  to  anthorise  them  to  paj  it,  and  so 
it  was  payable  by  their  successors  in  tbe  sense  that 
it  was  justifiable  for  them  to  pay  it.  Here  is  an 
action  brought  against  the  orerseers,  and  a  sum  of 
money  wss  paid  by  them  snfiicient,  as  they  said,  to 
include  all  the  demand.  That  being  so,  this  plea  is 
good  ;  at  all  events  we  cannot  say  that  it  is  a  bad 
plea.  It  was  competent  to  the  defts.  in  the  former 
aetion  to  pay  that  demand,  and  if  paid  it  was  a  dis- 
charge. I  nudentand  the  plea  to  b«  in  effect  a  plea  of 
payment,  and  in  that  sense  I  cannot  say  that  it  ia  bad. 

Blackbi7ki(,  J. — I  am  of  the  same  opinion.  Tbe 
affect  of  tbe  sutute  is,  that  a  debt  due  from  one  aet  of 
OTsrseers  may  be  reuorerable  from  their  successors  in 
office.  I  am  certainly  inclined  to  tbe  opinion,  that  the 
•onstmction  pat  upon  the  sutate  by  the  Court  of  £z. 
in  Chambert  y.  Jvna  is  correct,  and  that  the  subsequent 
oreraeers  are  not  personally  liable  for  the  former  debts. 
Bnt  it  is  quite  plain  that  they  would  be  the  persons 
who  would  nltimately  bare  to  raise  the  money.  Then, 
that  being  llie  case,  they  may  certainly  hare  set  np 
that  they  were  not  liable  for  the  debt,  bat  they  were 
not  bound  to  set  np  such  a  defence.  In  the 
former  action  the  pit.  not  only  claimed  for  tbe 
first,  but  for  the  sabw^nent  amount.  Then  tbe 
payment  of  the  601.  into  conrt  is  general,  and 
It  seems  to  me  that  payment  should  be  allowed 
•a  against  both  portions  of  the  daim.  Tbe  plea  says 
that  tbe  60/.  waa  paid  into  oonrt  "to  satisfy  all 
the  said  claims  made  by  the  pit.  in  his  said  action,  in- 
dnding  his  claim  in  this  action."  If  that  was  so, 
tbia  ia  a  perfectly  good  plea. 

Mbllor,  J.— I  agree  with  the  Conrt  of  Ex.  that 
the  aection  of  tbe  statute  does  not  transfer  the  con- 
tract; and  in  the  former  action  the  overseers  may  have 
■apported  a  defence  as  to  the  sums  incurred  in  the  time 
of  their  predecessors,  but  thsy  were  justified  in  not 
ohooaing  to  do  so.  Then,  the  two  claiins  being  mixed 
together,  a  payment  is  made  for  the  whole.  The  pit. 
thereupon  takea  the  sum  out  of  court,  and  a  fresh 
aetion  is  brought,  on  tbe  ground  that  a  portion  that  was 
claimed  in  the  first  action  could  not  hare  been 
recoTered.^  I  will  not  say  how  that  might  be,  but  it 
ia  now  said  by  tbe  plea  that  the  amount  waa  paid 
into  oourt  upon  the  whole  demand.  I  think  this  is  a 
g«od  plea.  Judgmaitfor  the  de/U. 

PlU'a  attorney,  TAonuu  E.  Ptnjold. 

Dafts.'  attorney,  Bartrop,  Eingston-on-Thamea. 

nunda^,  Jan.  21,  1864. 

Beq.  v.  Clbwobth. 

Amdat  tatetar— 29  Car.  2  c.  7,  t.  l—A/amtr  not 

wuAm  it, 
Bg  the  S9  Car.  2,  c.   7,  s.\,iti$  tnaeltd  that  "  no 
iradtnnan,  artifieer,  icorhattn,  UAonnr,  or  other 


penoH  lehatever,"  ehalt  do  or  ixtretf  ang  mrUlg 
labow,  frtuMCM,  or  w>rk  of  their  ortHuty  ealUf 
tyiofi  the  Lord's  day  or  any  part  thereof  {teoria  of 
neceuiU/  and  charity  oa/y  eteatpted),  ^  ; 
Bold,  that "  a/amur"  i$  not  toUhin  the  oftntien  ef 
thii  enactment. 

This  was  a  rule  for  a  certiorari  to  bitag  np  the  eon- 
Tietion  of  one  Peter  Cteworth  by  two  jnsticea.  The 
conTiction  stated,  "  For  on  the  19th  day  of  Ju^,  at 
West  Leigh,  in  the  parish  of  Leigh,  in  tbe  cointy 
of  Lancaster,  being  the  Lard's  day,  Peter  Cleworth 
being  a  famier,  did  unlawfally  do  and  exercise 
certain  worldly  labonr,  business  and  work  of  his 
ordinary  calling  of  a  farmer  aforesaid,  by  then  aai 
there  haymaking  in  a  certain  field  in  Wrst  Leigh  sfors- 
said,  not  being  a  work  of  neoesaity  or  charity,  contcaty 
to  the  form  of  the  statnte."  The  rule  was  moredapon 
the  ground  that  the  oonTiotion  shows  upon  the  face  of 
it  that  tbe  justices  had  no  jurisdiction  to  cosrict  tbe 
said  Peter  Cleworth,  who  ia  therein  described  u  "  s 
farmer,"  of  the  offence  stated. 

By  tbe  29  Car.  2,  e.  7,  a.  8,  it  is  enacted  that  "  no 
tradesman,  artificer,  workman,  labourer,  or  other  per- 
son whatsoever,  shall  do  or  exercise  any  worldly  labour, 
busiuess,  or  work  of  their  ordinary  callmg  upon  the 
Lord's  day,  or  any  part  thereof  (work^  of  necessity  sad 
charity  only  excepted),''  &c. 

Mdlish,  Q.C.  and  Baytie  now  showed  cause.— The 
only  question  is,  whether  a  hrmer  who  works  on  hti 
own  farm  is  a  labourer  within  the  statute ;  and  whether, 
if  be  ia  not  strictly  a  labourer,  he  does  not  come  witbia 
the  operation  of  the  worda  "  or  other  person  whatso- 
ever ?"  It  ia  clear  that  an  agricultural  labourer  is 
within  the  Act,  for  at  the  time  of  its  passing  they  wets 
the  most  numeroas  dssa  of  labourers.  A  famer  wbo 
works  is  the  same  as  a  labourer,  except  that  iostesd  of 
working  for  wages  he  works  for  profit.  [CoCKBVRS, 
C.  J. — There  is  a  difficulty  in  saying  that,  according  to 
common  acceptation,  a  farmer  means  a  labourer.]  Bnt 
he  certainly  cornea  within  the  or«ratian  of  tbe  words 
"  or  other  person  whatsoever,"  for  although  tbcM 
words  must  be  construed  ejusdcm  generii  with  the 
words  preceding,  such  an  occnpation  aa  that  of  a 
fanner  must  have  been  intended  to  have  been  iodndel. 
They  roust  include  any  person  who  has  an  ordinary 
manual  calling.  [Bi.ackburx,  J. — A  clerk  who  makes 
up  his  books  upon  a  Sunday  would  be  within  it ;  bnt  it 
would  bo  bard  to  say,  that  if  a  merchant  did  M  bs 
would  be.] 

FenneU  t.  AitAsr,  5  B.  &  C.  407,  Baytay,  J.'i 

judgment ; 
Bex  V.  Whitmuh,  7  B.  &  C.  &96. 
[Blackburn,  J. — In  the  reign  of  Charles  11.,  the 
farmers  must  greatly  have  ontnnmbered  the  otbtr 
classes,  and  it  is  strange,  therefore,  if  the  Legislators 
intended  to  have  included  them,  it  should  not  have  said 
80.J  It  would  be  a  atrange  state  of  things  if  ths 
labourar  should  be  liable,  and  the  farmer  who  employs 
him  not  be  liable.  [Ciu»lFTOM,J. — I  take  the  case 
of  a  man  shaving  another ;  the  one  who  shaves  would 
be  liable,  whilst  the  one  who  is  shaved  would  not.] 
That  might  come  under  the  exception  of  a  case  of 
necessity.  [Cockbitbk,  C.  J.— Judging  from  wfcst 
one  sees  all  around,  it  can  hardly  be  said  that  ibatiag 
ia  an  act  of  necessity !] 

Scaife  T.  Uorgan,  4  W.  &  M.  270  ; 
'  Sandiman  v.  Breach,  7  B.  &  C.  96, 
railed  npon  on  the  other  side,  turned  upon  a  diffoeat 
provision  of  the  statute.  If  a  farmer  ia  not  indoiied 
he  might  go  into  town  and  aell  his  com  on  a  Sunday, 
whilst  the  comdealer  would  be  probibilad.  It  ooold 
not  be  intended  that  a  farmer  might  do  what  a  trades- 
man ia  prohibited  from  doing.  ^C«o»aro»,  i. — Tbe 
Legislature  may  have  thought  that  there  wan  case*  in 
which,  though  not  coming  imder  the  denominatioo  of 
"  necesaity,"  might  yet  be  properly  exempt  fn»  the 
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Q.  B.]      Ebv.  B.  Comorbvb  ahd  adotbkb  v.  Ovbbsbers  or  Township  of  Urroa.       [Q.  B. 


jeniltf.  Blackbubx,  J, — Larf^e  classes  of  working 
fMple  must  bsTS  been  considered  u  exempt ;  sncli  u 
sailon,  who  sie  certsinlj  labourers,  and  jtl  who  coold 
not  be  expected  on  a  vo;age  to  cease  from  navi^ttiag 
theihip.] 

The  5iiMn(ar-Ceiwra{(SirR.  P.  Collier)  and  WtUbif 
ia  npport  of  tbe  rale. — The  Legislature  has  proceeded 
open  a  descending  scale :  it  begins  with  >  tradesman 
—not  a  merohant,  then  artificer,  meaning  a  skilled 
worknun,  then  a  workman,  and  then  comes  to  tbe 
lowest  degree,  namelj,  a  labourer,  who  is  supposed  to  be 
engiged  in  low  and  toilsome  work,  and  it  would  be 
strange  udeed  if,  under  the  words  "  or  other  person 
whatsoerer,"  it  bad  intended  to  jump  back  and  iodude 
such  a  large  class  as  farmers.    If  a  fanner  is  to  be 
iododed,  all  kinds  mnst  be  so,  and  then  it  would 
include  tbe  priTata  gentleman  who  occupies  his  own 
land.    The  popular  notion  of  a  fanner  is  that  of  one 
who  soperintendi  farming  operations : 
Pmtt  T.  JKeker,  Cro.  M.  &  B.  428. 
(Thejr  wer«  stopped  b;  the  Court.) 
CocKBUSH,  CJ. — I  am  satisfied  that  this  conviction 
cannot  be  supported.    I  think  that  the  persoas  who 
are  within   the  enactment  may  be   dirided  into  two 
classes — the  emplojers  and  the  employed.     The  only 
jperaons  under  the  first  head  are  "  tradesmen,"  and 
under  the  second  they  are  "  artificers,  workmen,  and 
labourers."     Then  comes  a  general  expression  of  "  or 
other  person  whatsoever."  Bat  according  to  the  general 
construction  of  statutes,  where  general  words  follow 
particiilar  ones  they  are  to  be  construed  ytadem  gaterit 
with  the  particular  ones  which  have  preceded  them, 
sad  are  to  be  held  to  be  of  the  same  nature.    Now, 
assnming  for  the  present  purpose  what  it  ia  nnneces- 
siiy  to  decide — that  the  term  "  labonrer  "  includes  an 
sgricultnral    labourer — it    is    plain   that    the    term 
"tradesman"   does  not  reasonably  include  a  farmer. 
We  are,  then,  to  construe  tbe  words  only  as  referring 
to  employers  and  employed.     There  being  these  two 
descriptions,  I  cannot  say  that  "a  farmer"  is  ejutdem 
Snuru  with  "  tradesman."     The  case  may  be  open  to 
*k»  ineon*anienee  of  an  agricultural   labourer  being 
hahle  to  punishment  for  labouring,  whilst  the  farmer 
who  employa  him  or  takes  part  is  not  subject  to  any 
fenalty.   I  feel  the  force  of  this,  but  aa  the  Legislature 
has  not  provided  for  it,  we  most  not  extend  the  opera- 
tion of  the  sU'Ata. 

Ckomptos,  J. — I  cannot  look  upon  this  person,  who 
is  described  aa  "  a  farmer,"  as  coming  within  the  Act. 
A  labourer  means  one  who  labours  for  anothsr,  snd  it 
is  therefore  too  much  to  say  that  a  fanner  is 
a  kbonrer.  The  statnte  no  doubt  presses  more 
Moogly  against  the  labouring  classes  than  tbe 
npper  classes,  as  where  a  gentleman  sells  his  home 
vpon  a  Sonday,  in  wbicb  case  be  would  not  be 
wile,  though  a  horaedealer  would  be.  However,  it  ia 
Dot  a  legitimate  argument  that  hardships  exist ;  tbe 
nal  question  is,  whether  "  a  farmer  "  is  ejusdcm  genera 
*ith  what  goes  before.  It  is  quite  clear  he  is  not  so 
with  respect  to  "  a  tradesman,"  and  he  cannot  be  with 
napect  to  "  »  labonrer."  The  ground  of  my  opinion 
it,  that  "  a  farmer  "  is  not  ^uiSan  generit  with  any  of 
the  other  persons  named,  and  I  think  there  may  be  very 
good  teaaons  why  the  Legislature  intendednot  to  include 
him. 

Blackbubh,  J. — I  am  of  tbe  same  opinion.  A^ether 
or  not  the  term  "  labourer  "  applies  to  an  agricultural 
Uionrer  ia  not  material  in  this  case,  for  it  is  quite  clear 
that  it  does  not  apply  to  a  fanner.  Then  with  refe- 
lenoe  to  the  other  descriptions  of  persons  named  in  the 
section;  I  think  he  is  not  within  any  one  of  them. 
I)oee  he  come  then  within  the  words  "  or  other  person 
whatsoever?  "  I  think  he  does  not,  and  that  it  was  not 
til*  intention  of  the  Legislature  that  farmers,  who 
were  a  very  unmeroos  class  at  the  time  the  Act  passed, 
•hmld  be  indoded. 


MEU.OK,  J. — ^If  this  was  a  question  of  whether  or 
not  the  Act  applies  to  an  agricultural  labourer,  I  should 
like  to  have  it  further  argued,  for  I  am  by  no  means 
satisfied.  But  it  is  quite  clear  that  a  farmer,  who 
u  one  of  a  well-known  class,  is  not  included. 

Rule  abtobite. 

Attorney  for  the  prosecutor,  Sfslne,  for  Marth,  of 
Leigh.  

Thurtdag,  Jm.  21,  1864. 

Bko.  v.  PjcmntAaoiH. 

Justice— Inurett-  Watdk  commiMe—Bor<msk  Jitad 

— CtMvietion. 
A  borough  magitlrttUo/  a  lownv>hiehha$  amumc^o/ 
corporation,  of  the  watA  committee  of  wAicA  he  it 
a  member,  it  not  therebg  XtquaUfitd  Jrom  adjudi- 
cating upon  an  ia/ormation  iattituted  vifhthe  tanction 
of  luch  watch  commitlee,  even  though  the  fine  im- 
poted  ia  the  cose  goet  into  the  borough  fund. 
In  this  esse  the  deft,  bad  been  convicted  by  two 
justices  of  Liverpool  of  the  offence  of  sufiering  pros- 
titutes to  assemble  on  his  premises,  snd  he  was  fined 
20t     It  appeared  that  one  of  the  two  convicting  magis- 
trates, a  Mr.  Rathbone,  was  a  member  of  the  watch 
committee  of  the  town  council,  and  that  information 
was  laid  by  one  of  the  police  inspectors  in  pursuance 
of  instructions  which  he  and  the  other  members  of  the 
police  had  received  from  the  watch  committee,  to  see 
that  the  public-houses  in  the  borough  are  properly 
kept;  directing  also,  that  informations  of  this  descrip- 
tion  should  be  submitted  to  the  Uw  clerk  for  bis 
opinion. 

E.  Jamet,  Q.C.  (TempU  with  Mm)  now  applied  for 
a  rule  for  a  cer<»orori  to  remove  the  conviction  into 
this  court,  with  the  view  to  its  being  quashed,  on  the 
ground  that  one  of  the  justices  (Mr.  Bathbone)  was 
intel-estrf,  inasmuch  as  he  was  a  member  of  the 
watch  committee,  and  interested  also  in  the  borough 
fund,  into  which  the  fine  was  piud.  [Cockbdbw, 
C.  J. — The  watch  committee  are  a  part  of  the 
general  governing  body  of  the  town,  and  they 
give  the  police  authorities  general  powers  upon  the 
subject,  with  directions  to  lay  the  cases  before  the  law 
clerk.  Blackbuiui,  J.— 1  don't  see  how  that  eaa 
render  every  member  of  the  watch  committee  dis- 
qualified. Cbomptow,  J.— If  a  magistrate  took  an 
interest  in  discovering  a  murder  and  set  the  police  in 
motion,  would  he  be,  therefore,  disqualified  from  deal- 
ing with  the  charge?]  Then  the  magUtrate  was 
interested  in  the  fine,  as  it  went  into  the  borough  fund. 
[Blackburb,  J.— If  this  be  a  disqualification,  the 
borongh  magistrates  would  bo  disqualified  in  all  oases 
where  a  fine  is  imposed  which  goes  into  the  borongh 
fund.] 

CoGKBURN,  C.  J.— This  is  not  such  an  interest  as 
disqualifies;  it  is  mnch  too  remote.      Suit  refuted. 

Saturdof,  Jan.  23,  1864. 

Thb  Bev.  B.  Comobevb  asd  ahother  (apps.)  ». 
The  Oveb«ber»  of  the  Towsship  of  Uptoit. 

Poor-rate — Bouiet  qf  cUt^lain  and  medical  lupervt' 
tendent  of  a  countg  luaatie  aiybm—l'l  ^  18  Viet, 
c  97,  tt.  35,  55. 

The  chaplain  to  a  counig  hmalio  atylum  M  not  re- 
quired by  law  to  reiide  upon  the  premitet ;  there- 
fore where  lueh  chaplain  did  in  fact  retide  within 
the  preciacU  oftuch  atylum,  purtuant  to  the  regui- 
lition  of  the  committee  of  vititori,  in  a  Aousa  pro- 
vided for  him  for  the  purpote : 

Held,  thai  tuch  houte  it  nol  privileged  to  he  rated  <U 
the  lower  icale  provided  by  net.  35  of  the  Lunatic 
Atyhmi  Act  1853  (17  #  18  Vict.  c.  97). 

The  medical  luperintendent  of  a  county  lunatic  atylum 
is  required  by  lau  to  reiide  in  the  atylum  j  Mere- 
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/art,  when  ht  resided  in  a  hotue  built  far  Au»  6jr 
utA  eommillte  witiim  the  precinct*  of  tie  cuglwn: 
Held,  that  nush  hotue  U  privileged  to  be  rated  at  tit 
lower  eoale  provided  fry  the  above-meiuioned  tee- 
lum. 

This  wu  •  case  aUUd  nnder  sect.  11  of  the  12  & 
13  Vict,  c  45,  upon  an  appeal  against  a  poor-rate  for 
the  parish  of  Upton  in  the  county  of  Cliester. 

Tbe  rate  in  question  assessed  the  Rct.  Ralph  Con- 
jure to  tbe  sum  of  lit,  for  a  bouse,  building  and 
gardens,  of  which  be  was  the  occupier,  and  tbe  trustees 
•of  tke  Chester  Count;  Lunatic  Asjrlnm  were  owners,  of 
the  gross  estimated  annual  valae  of  34t  per  acre,  and  it 
assessed  Mr.  Brusbfield  (tbe  other  app.)  also  to  the 
anm  of  1 5s.  for  a  boose  and  garden  of  the  same  gross 
'estimated  annual  Talue  per  acre,  occupied  and  owned 
in  like   manner.    Tbe  case  stated  that  the  Chester 
Oinoty    Lunatic  Asylum   is   situate   in    the  resps.' 
township;    that    it   was     bailt    befoie   the    passing 
of  tbe  Lunatic  Asjlnnu  Act   1853  (16  &   17  Vict. 
e.  97),  unrler  the  statutes  then  in  force,  upon  a  site 
purchased  for  the  purpose,  contuning  about  18  acres; 
'that  the  visitors  have  since  from  time  to  time  pur- 
chased other  adjacent  land,  the  whole  area  possessed 
by  them    now  consisting    of    shout    56   acres;  that 
the  buildings   coloured    brown  in    the  plan    accom- 
panying the  case  are,  except  a  small  portion  of  the 
female  department  and  a  rery  small    part    of    the 
laundry,  situate  on  the   land  originally  purchased; 
that  the  red  lines  indicate  walls,  those  round  the  out- 
aide  of  the  buildings  coloured  brown  in  tbe  plan  are 
«bout  7^  feet  high,  except  that  with  tbe  black  marks 
aoroaa  it  in  front  of  the  asylum,  which  is  only  2  feet 
.7  inches  high ;  that  recently,  owing  te  increased  ac- 
4XHnmodation     being     required,    a    large     additioml 
Imildtog  has  been  erected  for   male  patients  outside 
tbe  before-mentioned  walls,  also  a  chapel;  that  one 
«f  the  purchases  recently  mode  as  before  stated  was 
•  piece  of  land  purchased  in    the  year  1859,  on  a 
portion    of    which,    at     the    extreme    nortb-eaatem 
boondary    of    tbe    asylum    land,  a  house    has  been 
erected    for    the  residence  of   tbe    chaplain   of  the 
aqrinm,  and  an  acre  or  upwards  of  land  (including  tbe 
•ite  of  the  house  and  outbnildings)  has  been  appro- 
priated and  fenced  off  as  garden  ground  to  tbe  said 
nonse.     Tbe  app.,   Ralph   CongreTe,  has   for  many 
.jean  been,  and  now  is,  tbe  chaplain  of  tbe  asylum 
and  resides  in  and  has  the  exclusire  occnpaiion  of  the 
■aid  house,  garden  and  premises,  which  are  entirely 
detached  from  tbe  asylum  buildings,  and  ore  at  a  dis- 
tauee  of   200  yards   therefrom.    That  the  house  is 
a  good  well-arranged  modern  reaidsnoe,  and  contains  a 
atody,  a  dining-room,  and  a  drawing-room,  kitchen, 
five  bedrooms,  cellar,  and  the  usual  domestic  offices; 
nearly  adjoining  are  a  stable  for  two  hones,  a  coach- 
honae,  and  a  wooden  shed  used  as  a  shippon ;  that  a 
amall  portion  of  the  garden  ground  is  used  as  a  flower- 
garden,  and  the  remainder,  being  the  principal  portion, 
as  a  kitchen-garden,  tbe  iirnit  and  vegetables  produced 
by  which  are  consumed  by  the  app.  Ralph  Congnve 
and  his  household.    That  the  chaplain  is  not  required 
by  any  Act  of  Parliament  to  be  resident  at  tbe  asylum, 
and  until  the  said  house  was  provided  for  him  he 
resided  at  a  considerable  distance  from  the  asylum,  out 
of  the  resps.'  township  ;  that  ha  is  now  required  by 
the  committee  of  the  viaiton  of  the  asylum  to  reside  in 
aneh  house,  and  he  is  not  permitted  by  them  to  hold 
any.  other  cure ;  that  ha  derates  the  whole  of  his  time 
and  attention  to  tbe  office  of  chaplain ;  that  he  pays 
no  nut  for  his  residence,  but  his  occupation  thereof 
forms  part  of  tbe  emolnmenta  of  his  office,  the  property- 
tax,  inhabited  house  duty  and  tithe  commutation  nnt- 
«harge  an  assessed  thereon,  and  on  paid  in  respect 
tbenof  by  tbe  committee  of  visitora  of  the  asylum ; 
that  at  the  time  of  the  purchase  the  said  land  was 


Tolnad  and 


resps.'  township  at  tbe  gross  estimated  annual  value  of 
2L  IDs.  per  annum.    That  the  said  visitors  in  the  year 
1855  built  upon  a  portion  of  the  ten  acres  of  land  befort 
menUoned  (being  the  land  purchased  when  the  asyhua 
was  first  erected)  another  house  and  premises  for  the 
resident  medical  superintendent  of  the  asylnm,  sad 
appropriated  thereto  (including  the  axle  of  the  house 
and  ontbuildings)  about  three-quarters  of  an  acre  of 
land  for  garden  ground.  That  the  <pp.  Thomas  Nandall 
Brusbfield  is  the  present  resident  medical  superinten- 
dent, and  resides  in  and  has  the  exclusive  occnpatioa 
of  the   last-mentioned  house,  garden    and  premises, 
which  are  entirely  detached,  as  shown  on  the  plsn,  sad 
are  divided  from  the  asylnm  builJings  by  one  of  tbe 
walls  coloured  red  on  tbe  plan,  and  an  fenced  on  all 
other  sides  by  an  ornamental  hedge,  &c.    That  tbe 
house  contains  kitchen,  scullery,  laundry  and  cellar  on 
tbe  basement,  a  library,  a  dining-room  and  a  drawing- 
room  on  the  firat  floor,  four  bedrooms    and  dreesug- 
room  on  the  second  floor,  and  iwo  servanU'  bedrooms  and 
two  storerooms  in  the  attics  besides  the  nsual  domestic 
offices;  that  it  is  a  good,  well-arranged  modem  re- 
sidence ;  that  a  small  portion  of  tbe  garden  ground  is 
used  as  a  flower-garden,  and  the    remainder   as  a 
kitchen-garden,  the  fruit  and  vegetables  prodnosd  by 
which  are  consumed  by  the  app.  T.  N.  Brusbfield  and  h^ 
household.    That  by  sect  55  of  the  Lunatic  Asylun 
Act  1853,  it  is  provided  that  the  medical  oeSoar  shall  be 
resident  in  the  asylum;  that,  in  1854,  when  tbe  app., 
who  had  previously  been  asustant  medical  officer,  was 
appointed  superintendent,  it  was  arranged  that  a  re- 
sidence should  be  provided  for  him  at  the  asyhia ; 
that  until  tbe  erection  of  the  house    which  he  no* 
occupies  he  continued  to  occupy  the  two  rooms  in  the 
block  of  buildings  coloured  brown  on  the  plan,  which 
he  had  occupied  whilst  assistant  medical  officer,  aod 
which  are  now  occupied    by  the    present    assintant 
medical  officer  ;  that  there  is  another  room  on  lbs 
ground-floor  of  the  same  building  which  is  called  the 
surgery,  but  which  is  used  as  an  office,  but  the  lud 
app.  discharges  a  portion  of  his  (^cial  duties  in  tbe 
library  of  his  bouse,  which  in  all  otber  respects  he  oses 
as  a  private  residence  only.    That  at  the  time  of  tbs 
purchase   of  the  land  now  appropriated  to  the  super- 
iotendent's  residence,  the  same  was  valued  and  as- 
sessed to  the  relief  of  the  poor  of  tbe  resps.'  town- 
ship st  tbe  gross  estimated  annual   value   of  51.  an 
acre.  That  the  app.  T.  N.  Brusbfield  devotes  the  whole 
of  his  time   and  attention   to  bis  office   of    medical 
superintendent ;  be  pays  no  rant  for  his  residence,  hot 
his  occupation  thereof  forms  part  of  tbs  emolumenti 
of  his  office ;  that  the  property-tax,   inhabited  house 
duty  and  tithe  commutation  nutcharge  are  assessed 
thereon,  and  an  pud  in  respect  thereof  to  the  com- 
mittee of  visiton  of  the  asylum.    The  apps.  contend 
that  the  lands  which  ore  tbe  sites  of  the  sud  residencts 
and  gardens  respectively,  with  the  buildings  erected 
thereon,  and  so  occupied  by  them,  are  not,  according  te 
tbe   35tb  section   of  the  said   Lunatic  Asylums  Act 
1853,  liable  to  be  assessed  at  a  higher  value  than  ths 
value  or  nut  at  which  such  lands  were  respeetirely 
assessed  at  the  time  of  such  purchase  as  i^onasid, 
vis.,  at  the  sum  of  2/.  10s.  in  respect  of  the  land  ths 
site  of  the   said  house  and  premises  occupied  by  tbs 
said  Ralph  Coogreve,  and  in  respect  of  the  sum  of 
SL  15s.  in  respect  of  tbe  land  the  sita  of  the  ssid 
house  and    premises  occupied  by   tbe  said   T.   N. 
Brusbfield.    Tbe  reaps,  contend  that  the  oecnpetioi 
by  tbe  said  apps.   respectively  of   tbe  said  booaat, 
gnrdens  and   premises   is  a  beneficial   and  excloaive 
occupation  by  them  reepectively  rendering  them  halis 
to  be  assessed  to  the  rats  for  the  relief  of  the  poor  ia 
respect  thereof,  and  that  the  said  house  and  buiUiip 
an  not  such  "  additional  buildings "  aa  come  within 

, the  exception  contained  in  the  Sitb  section  ol  ths 

to  the  relief  of  the  poor  of  tbe|said   Lnoatic  Asylums  Act    1853;  sod  the  nsps. 
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further  eoatend,  that  if  tb«  said  honiM  and  premises 
or  cither  of  them  ar«  nsed  for  the  purposes  of  the 
uflam,  the  same  are  not  wholl;  and  exclosirelj  su 
rati,  and  therefore  the  said  apps.  are  respectirel; 
liable  to  be  rated  in  respect  of  their  respective  occnpa- 
tions  ao  far  as  each  ooeopatioDS  respeetirelj  exceed  the 
aemmmoilation  necesssiy  for  the  performance  of  the 
official  duties  of  the  said  appa,  respecthrel;. 

The  qoestion  for  the  opioioo  of  the  court  is,  whether 
tbslaodswd  houses  occupied  \>j  the  apps.,  or  either  of 
theoi,  ought  or  ought  not  to  be  rated  onlj  at  the  Talue 
er  not  at  which  th*  same  lands  were  assessed  at  the 
time  of  the  purchase  or  acquisition  of  sooh  lands 
nspectiTel;  under  the  prorisions  of  any  Act  of  Parlia- 
ment relating  to  public  lunatic  asylums,  and  if  not, 
then  at  what  amount  the  same  or  either  of  them 
should  be  rated  ?  &e. 

if  sect.  35  of  the  Lnnatio  Asylums  Act  1853  (16 
&  17  Vict.  c.  97),  it  is  enacted  that  >■  no  lands  or 
fcoUdings  already,  or  to  be  hereafter  purehased  or 
aoqnirod  under  the  prorisions  of  any  farmer  Act,  or 
tUs  Aet,  for  the  purposes  of  any  asylum  (with  or  with- 
out any  addidonal  building  erected  or  to  be  erected 
thereon),  shall,  while  used  for  such  pnrposes,  be 
smased  to  any  county,  parochial,  or  other  local  rates, 
at  a  higher  rtint,  or  more  improred  rent,  than  the 
Tslue  or  rent  at  which  the  same  were  assessed  at  the 
time  of  snob  pnrpcse  or  acquisition.'* 

ITsUy  (JT/n^fTswith  him)  appeared  for  the  resps., 
and  contended  that  the  rating  at  the  higher  ralne  was 
correct,  first,  with  reference  to  the  chaplain,  because, 
a>  he  was  not  required  by  law  to  TMide  upon  the 
premises,  the  honse  and  premises  provided  for  him  were 
not  prorided  for  the  pnrpoeee  of  the  asylum  within  the 
meaning  of  the  statute ;  and  secondly,  with  reference 
to  the  house  and  premises  prorided  for  the  medical 
superintendent,  although  by  law  he  is  required,  by  the 
SStb  aeetioo,  to  reside  in  the  asylum,  yet,  as  his  bouse 
wsa  distinct  from  the  main  bnUding,  it  is  rateable,  or, 
at  an  avmta,  it  is  rateable  as  being  in  excess  of  what 
is  reqnirsd  fbr  his  accommodation : 

Oambitr  r.  IjgiUford,  3  Ell.  &  B.  346. 
JfaSiiil,  Q.C.  (fiearHM  with  him)  appeared  for  the 
apps.,  and  argned  that  the  houses  and  premises  pro- 
rided  for  both  chaplain  and  medical  snperintendent 
were  within  the  meaning  of  sect.  35,  and  that  with 
nfarenoe  to  neither  was  the  aecommodaUon  greater 
than  was  proper  for  persons  in  their  station  of  life : 
Rtg.  T.  SUmrt,  8  EIL  &  Bl.  360. 
WtUt^  in  reply. 
Blackbdbh,  J.  (a)— I  think  that  in  this  case  we 
must  gire  onr  judgment  in  faronrof  the  rate  as  regards 
the  &plain,  but  that  in  the  case  of  the  medical 
saaeiintendant  the  rate  must  be  that  only  upon  the 
raloe  of  the  land  at  the  time  it  was  purchased.  The 
ease  tnnu  npon  the  construction  to  be  pnt  upon  the 
3Sth  section,  which  says,  that  "  no  lands  or  buildings 
already  or  to  be  hereafter  purchased  or  acquired  nnder 
the  pnirisiona  of  any  former  Act,  or  this  Act,  for  the 
parpoees  of  any  asylum  (with  or  without  any  additional 
Building  erected  or  to  be  erected  thereon),  shall,  while 
need  for  sueh  purposes,  be  assessed  to  any  county, 
parochial,  or  other  local  rates,  at  a  higher  ralne  or  more 
impnred  rent  than  the  ralue  or  rent  at  which  the  aame 
ware  aaseasad  at  the  timeofsnoh  purchase  or  acquisition.'' 
If  huids  are  purchased  for  the  porpose  mentioned,  it 
matters  not  who  are  the  occupiers,  as  they  are  to  be 
rated  at  the  old  ralue.  Kow  the  lands  here  were  pur- 
ehased for  tho  asylum,  and  it  is  a  question  whether 
they  are  nsed  for  the  purposes  of  the  asylum  ?  I  think 
that  the  gentlemen  who  hare  the  management  of  the 
asylum  lure  done  rery  right  in  baring  a  chaplain 
npon  the  spot,  and  that  it  is  not  a  misapplication  of  the 


W  Oockbnm,  C  J.  and  Oiompton,  J.  were  engaged  in 
tbe  Conrt  tar  Crown  Cases  Baserred. 


fnnds  to  proride  a  house  for  him.  But  then  I  cannot 
think  that  it  is  nsed  for  the  purposes  of  the  asylum' 
within  the  meaning  of  the  section.  It  is  certainly  for 
the  conrenience  of  the  parties,  but  is  not  within  tho- 
words  of  the  Act.  I  think,  thererore,  that  the  parish 
officers  are  right  in  aaying  that  the  honse  and  premises 
of  the  chaplain  were  not  nsed  within  the  meaning  of 
the  section.  Bnt  when  we  come  to  the  ease  of  tho 
medical  superintendent,  there  is  a  difficulty  in  coming 
to  the  same  conclusion,  for  it  is  expressly  enacted  tfaab 
ha  "  ihill  be  resident  in  snob  asylnm."  Mr.  Welsbf 
argned  that  the  reeidence  must  be  within  the  building 
of  the  asylnm  or  its  curtilage,  but  I  do  not  think  that 
that  is  the  meaning  of  the  section  ;  I  think  it  mean» 
within  the  precincts  of  the  asylnm.  It  is  not  neoea- 
sary  to  go  into  the  question  of  whether  or  not  his  pre- 
mises really  adjoin  the  asylnm,  as  in  no  sense  of  tho 
word  can  they  be  said  not  to  be  within  the  predncta 
of  the  asylam.  Then,  as  he  occupies  the  premises  for 
the  pnrposes  of  his  office,  that  a  sufficient.  I  quite  agre* 
with  Mr.  Welsby  that  if  the  oommittee  gare  tho 
medical  snperintendent  a  residence  at  a  distanco- 
from  the  asylnm  it  wonid  not  be  exempt  from 
the  higher  rating,  bnt  that  is  not  so  here,  and 
I  agree  with  the  Portsmouth  case  (A.  r.  Slme- 
ort),  that  the  residence  must  be  such  as  ia  proper 
fbr  such  a  person.  Here  there  ia  a  comfortablo 
residence  for  a  gentleman  and  bis  family,  with  a 
kitchen-garden  and  a  flower-garden ;  bnt  it  is  only- 
such  a  residence  as  would  be  reasonable  for  a  gentle- 
man of  station  and  education  with  his  wife  ani 
family.  k%  he  therefore  uses  this  residence  for  the 
pnrposes  of  the  asylum,  it  must  l>e  rated  according  to 
the  old  ralne.  As  to  the  chaplain's  premises,  they  will 
be  rated  at  the  improred  ralue. 

Mbllor,  J. — I  am  entirely  of  the  same  opinion. 
Upon  a  fair  construction  of  the  Act  I  think  that,  a» 
regards  the  medical  snperiotendent,  he  should  har» 
such  accommodation  as  is  reasonable  with  respect  to 
such  an  asylum.  Now,  his  premises  are  clearly  within 
the  grounds  of  the  asylum,  and  I  think  he  ia  entitled 
to  be  rated  at  the  old  rate  only.  With  reference  to 
the  chaplain  that  is  a  different  case.  No  doubt  ho 
uses  it  for  the  purposes  of  the  asylum,  and  it  was  reir 
right  in  the  committee  to  proride  it ;  bnt  when  we  look 
at  the  terms  of  the  Act,  it  is  not  to  be  snob  a  honso 
merely  as  would  be  conrenient,  but  such  as  is  required 
by  the  statute  itself  for  the  purposes  of  the  asylam. 
Now  there  is  nothing  in  the  statnte  which  requires  tho 
chaplain  to  reride  in  the  asylum,  and  therefore  tho 
honse  is  not  a  bnUding  acquired  for  the  pnrpoees  of  tho 
Act  within  the  mesning  of  the  section. 

Sate  to  stanri  at  ngardt  the  prtmUft  oeeupied  bf 
Iht  chaplain,  but  to  bt  reduced  at  reqarit- 
thott  occupied  bg  tkt  medical  luperintendant, 

Rko.  v.  Coi;sins. 

Poor-hxi — Ai>pointmeiU  undtr  the  43  Elix.  c  3, 1. 1, 
of  one  oveneer — Extra-paroehiai  plaee^iO  VioL. 
e.  19,  at.  1  and  3, 

By  (ie  43  EUz.  e.  3,  «.  1,  vhick  directt  the  cfpoint- 
menl  of  oveneert  of  the  poor,  it  it  enacted  that 
"■  fov,  (ires,  or  two  luitlantial  houtekolderf 
there  at  thaU  be  thought  meet,  ....  thaiU  be 
called  overteert  of  the  poor  of  the  tame  pariih-i'' 

Held,  thai  an  appointment  of  onlg  one  overteer  for  » 
parith  it  bad, 

Bg  the  20  Vict,  c  19,  «.  1,  every  place  entered 
teparateig  in  the  report  of  the  Begitlrar-General 
on  the  latt  ceniut,  vhich  now  it,  or  it  reputed  to 
be,  extra-paroMal,  and  wAerem  no  rale  it  levied- 
for  the  relief  of  the  poor,  thatt,for  all  the  purpotet 
of  the  aitttiment  to  the  poor-rate,  the  relvfoftke 
poor  .  ...  be  deemed  aparith  for  tuch  purpottt  s 

Held,  that  tneh  report  of  the  Refitlrar-General  it  not 
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Ukath  v.  Brbwkr. 


[as. 


coneUuive  of  a  jiact  hting  reputed  to  b«  extra- 

parochial. 

Tbii  wu  a  role  to  qauh  in  order  of  josticos  ap- 
pointing  Mr.  Consuu  orerwer  for  ttio  parish  of  Upper 
EldoD. 

It  apptared  that  the  place  called  Upper  Eldon  was 
entered  separately  in  the  report  of  the  Registrar-General 
in  the  last  censas  as  a  place  reputed  to  be  extra- 
parochial,  and  wherein  no  rata  is  levied  for  the  relief  of 
the  poor,  and  \>j  an  order  of  the  Poor  Law  Commis- 
noneiB  such  place  was  added  as  a  pariah  to  the  Stock- 
bridge  Unioa,  Hampshire,  andMr.Coosins  was  appointed 
OTeneereftbejpoorforsnchextra-paroehialplace.  Itwas 
stated  npon  amdaTits  that  the  sud  plaos  comprised  one 
farm  oecnpied  bj  the  sud  Mr.  Cooains,  who  was  the 
only  honaebolder  there,  there  being  in  all  only  thirteen 
inhabitants  ;  that  the  place  had  always  been  a  rectory, 
and  was  considered  to  be  a  parish,  though  it  never  had 
•ny  poor  nor  a  poor-rate,  and  the  church  was  in  mins; 
and  that  in  the  King's  books  it  was  called  a  rectory  and 
Taloedat  2/. 

By  sect.  1  of  Vict  30,  c  19,  it  is  enacted  that, 
"  after  the  3 1st  Dec  ID57,  every  plaoe  entered 
separately  in  the  report  of  the  Registrar-General  in  the 
last  census,  which  now  is  or  is  reputed  to  be  extra- 
parochial,  and  wherein  no  rate  is  levied  for  the  relief 
of  the  poor,  ahall  for  all  the  pnrposes  of  the  assessment 
to  the  poor-rate,  the  relief  of  the  poor  ...  be 
deemed  a  parish  for  such  pnrposes,  and  ahall  be  design 
Bated  by  the  name  which  is  assigned  to  it  in  such 
report;  and  the  justices  of  the  peace  having  jurisdic- 
tion over  such  place,  or  over  the  ^ater  part  thereof, 
■hall  appoint  overseers  of  the  poor  therein ;"  and  by 
sect.  S  it  is  enacted,  "  if  in  any  extra-parochial  place 
it  shall  appear  to  the  justices  that  two  overseers  cannot 
conveniently  be  appointed  from  the  inhabited  house- 
holders thereof  or  are  not  required  for  such  plaoe, 
such  justices  may  appoint  one  only,  and  if  it  ehall 
appear  to  them  that  there  is  no  such  householder 
liable  or  fit  to  be  appointed,  they  shall  appoint  some 
inhabitant  householder  of  an  adjoining  parish  willing 
to  serve  to  be  such  overseer,"  &c. 

By  the  43  Eliz.  a  2,  s.  1,  it  is  enacted  "  that  the 
churchwardens  of  every  parish,  and  fonr,  three,  or  two 
substantial  householders  there  as  shall  be  thought 
meet  .  .  .  shall  be  called  overseers  of  the  poor  of 
the  same  parish,"  &c 

BuOar  now  showed  cause,  and  contended,  first, 
that  the  report  of  the  Registrar-General  was  conclu- 
sive as  to  this  place  being  extra-parochial,  and  that 
therefore  the  appointment  of  one  overseer  was  good  as 
provided  for  by  sect  2  of  the  20  Vict.  c.  19.  Secondly, 
that  if  this  were  not  an  extra-parochial  place,  still  the 
appointment  of  one  overseer  would  not  be  bad,  the 
■tatate  of  the  43  Eliz.  c.  2,  being  only  directory 
upon  the  subject : 

Mftton  V.  Chm-chwardene  of  Thornimy,  29  L. 

J.  109,  M.  C. ;  2  L.  T.  Rep.  K.  S.  13 ; 
R.  T.  iforrit,  4  T.  B.  550 ; 
X.  V.  Sparrow,  3  Stra.  1 123 ; 
Aet9i&-mii  V.  7%e  BoHwm  Union,  8  L.  T.  Bep. 
M.S.  464. 
He  also  referred  to  the  13  &  14  Viet.  e.  21,  s.  4, 
which  enacts,  "that  in  all  Acts  words  importing  the 
masculine  gender  shall  be  deemed  and  taken  to  include 
females,  and  the  singnlar  to  include  the  plural,"  &c 

Poulden  appeared  for  the  justices. 

Gifard,  in  sni>port  of  the  rule,  argued  that  the 
report  of  the  Registrar-General  is  not  oendnsive  as  to 
a  place  being  extra- parochial,  and  that  in  the  present 
ease  it  sufficiently  appears  that  the  place  called  Upper 
Eldon  was  a  parish,  and  that  therefore  the  appoint- 
ment of  one  overseer  only  is  bad :  (Jiex  v.  Clijlon, 
2  East,  168.)  And  that  the  13  &  14  Vict  c.  81, 
a.  4,  does  not  apply. 


Blackbdiis,  J.  (a) — I  think  that  we  mut  say  that 
this  appointment  of  overseer   is  bad  and  nut  be 
quashed.    The  question  is,  does  this  place  eoon  withia 
the  20  Vict  as  beiag  snoh  a  place  referred  to  ia  the 
3ad  section  as  may  have  only  one  overseer  appointed?' 
Upon  that  point  the  Irt  section    says  that,  "every 
place  entered  separately  in  the  report  of  the  Kegiatnr- 
General  on  the  last  census,  which  now  b  or  is  repated 
to  be  eztra-paroohial,  and  wherein  no  rate  is  levied 
for  the  relief  of  the  poor,  shall  for  all  the  jnrpeeei  of 
the  assessment  to  the   poor-rate,  &c,  be  deemed  a 
pariah."    Now,    if  this  had  proved  to  have  beta  a 
diatrlot  which  had  aoqnired  the  repntation  of  beiag 
rxtra-parochial,  and  the  Registrar-General  bad  so  pot 
it  in  hia  report,  then  the  eSeot  of  the  statute  wmld 
have  been  to  treat   it   as   an  extra-paredilal  plaoe. 
But  when  we  look  at  the  affidavita  made  in  the  case, 
it  would  appear  not  to  be  such  an  extra-^pacochial  place. 
It  was  a  rectory,  but  as  there  were  few  inbabiunla 
tbf  dinroh  had  fallen  into  niin,  and  it  waa  not  so  maA 
not  a  pariah  as  that  it  bad  no  poor,  and  in  the  Kiafi'a 
books  it  waa    called  a  rectory,   and   valued  at  iL 
Therefore  it  was  not  reputed  to  be  extra-parochiil, 
although  the  Begistrar-Qeneral  reported  it  as  sack. 
The  evidence  shows   that  it   ia   not  extra-pinKkiil; 
thertfon  it  is  not  within  the  operation  of  the  20  Viel. 
c.  19.    Then  we  must  look  at  the  sUtnte  of  Siisabetk, 
and  it  may  very  well  be  that  the  inability  to  appoiat 
one  overseer  only  in  certain  cases  mey  be  a  cum 
omittus,  but  there  is  certainly  nothing  in  Ihal  statute 
which  authorises  the  appointment  of  one  only;  thne 
mnst  be  two  at  least     In  Steer's  Parish  Law  I  Sad  it 
distinctly  laid  down  that  there  cannot  be  lass  thin  t«» 
overseers  appointed.  I  think  the  jnatiees  had  no  ponr 
to  appoint  only  one  overseer. 

Mblu>r,  J. — I  am  of  the  aame  opinion.  This  is  a 
case  in  whiob  I  would  have  held,  if  possible,  that  the 
appointment  of  one  overseer  was  aufficient;  but  (he 
statute  of  Elisabeth  is  express  npon  the  point,  end  I 
cannot  agree  with  Mr.  Bullar  that  it  is  merely  direetiry. 

SuhiAioliiti. 

OOUBT  OI*  COMMON  BSNOH. 

Hepetted  hf  W.   Kavd  and  LtnoKT  SiOTii  Es«ia, 
Banttten-at-Law. 

Wedneedm/,  Jan.  13,  1864. 
Hkath  v.  Bbbwbb. 
JVoJioe  o/aelion—  CabAct—6(f7  Viol,  c  86,  *  47— 

Belief— Acting  boaifUle, 
To  eatHle  apereon  to  notice  qf  action  under  <i<  6  f  T 
Viet.  e.  86,  i.  47,  on  Ae  ground  that  he  kmifit 
believed  that  he  was  entitled  under  that  Aetteto 
tohat  he  iHd,the  Mief  mutt  not  onlj  be  boei  fit, 
but  alee  reatonaUe,  and  therefore,  tehere  the  id 
gave  the  deft.,  a  ad)  proprietor,  power  t»  «■"»» 
the  pit.,  a  cab  driver,  before  a  magitlrale  for  of 
wutoonduat,  and  the  dtfi.,  imtead  <yrdm»g  »,  «•* 
an  iniortenent  on  the  pU.'t  licence  vhtch  hoi  the 
efiet  of  deriving  tho  pk.  of  emplogment  at  a 
eab  driver, 
Held,  that  the  deft,  was  no<  entitled  to  notice  of  aetin, 
oie  the  ground  that  he  beHeoed  that  hemupeOinj 
the  late  in  motion. 

The  pit  in  this  action  was  a  eabdriver,  and  the  deft, 
a  cab  owner,  in  whose  service  the  pit.  bad  been.  Oa 
disobarging  the  pit,  the  deft,  wrote  on  his  Bceaee, 
"  For  damaging  cab  and  not  bringing  home  mosey, 
the  effect  of  which  was,  that  tbe  pit  could  not  obuia 
employment  as  a  cab  driver,  and  ha  therefore  brsagbt 
this  action  againat  the  deft  for  damaging  his  lionice. 
At  the  trial  before  Byles,  J.,  at  the  atttiogs  after  bit 
term,  a  verdiot  was  found  for  the  pit  for  80/. 


(a)  CkKkboni,  C.J.  aod  Oromptan,  J.  were  ta  tte  Ooait 
for  Crown  casee  Beaerved. 
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Bso.  V.  D'Ethcourt. 


[Q.  B. 


£nip  now  moredifor  a  rals  to  nt  uide  this  verdict 
ud  oitar  ■  dod-i uit,  on  the  gnmnd  that  the  deft,  boni 
fit  beliered  that  he  wai  entitled  to  do  what  he  did 
under  the  pnrisions  of  the  6  &  7  Vict,  c  86,  and  there- 
fore vu  entitled  to  notice  of  action  ondar  the  47th 
•action  of  that  act    B;  the  Slat  seotioo  of  that  act  it 
ii  enacted  that  "  Erer;  proprietor  of  a  haokuoy-car- 
ntp,  and  of  erery  metropolitan  stage-carriage  who 
ihdl  permit  or  employ  any  liceoaad  person  to  act  as 
the  driver  or  condactor  thereof,  sbsdl  require  to  be 
delivered  to  him,  and  shall  retun  in  bis  possession  the 
licence  of  saoh  driver  or  condactor  while  such  driver 
or  condactor  remains  in  his  service,"  &c.;   and  by 
sect.  24,  "  When  any  licensed  driver  or  condactor  shall 
lean  the  service  of  any  proprietor,  sncb  proprietor 
duD,  open  demand  thereof,  rotnm  to  him  bis  licence : 
fCDvided  always  that  if  the  said  proprietor  shall  have 
say  oomplaint  against  the  said  driver  or  condactor,  it 
ihsll  be  lawfnl  for  snch  proprietor  to  retain  the  licence 
for  any  time  not  exceeding  tweoty-foor  hoars  after  the 
demind  thereof,  and  witldn  that  time  to  apply  to  the 
police-coart  of  the  district  in  which  the  said  proprietor 
•lull  dwell,  &a,  for  a  sammons  against  him,"  &c. ; 
ud  by  sect.  47,  "  All  actions  and  proaecations  which 
ihall  be  bronght  or  commenced  against  any  person  for 
anything   done    nnder    the    aathonty    of    this    act, 
or  ef  snch  orders  or  regalations  as  aforesaid,  shall  b« 
eoomienced  and  proseoated  within  three  calendar  months 
next  after   the   fact  committed  and  not  aftorwards 
•    .    .     and  notice  in  writing  of  snch  action  and  of  the 
Mue  thereof  shall  be  given  to  the  deft,  one  calendar 
month  at  least  before  the  commencement  of  tbo  action, 
ftc"   It  was  now  contended  that  the  deft,  was  entitled 
to  notice  of  action  under  this  section,  on  the  ground 
tbat  he  bond  fide  believed  that  he  had  a  right  to  in- 
done  the  licence  of  the  pit.  without  summoning  him 
before  a  ma^irato,  under  the  24th  section.     [Eblk, 
C.  J. — ^Tha  belief  must  be  a  rational  belief.  Wiluaks, 
J.— The  rule    haa   been    laid   down  that  he   most 
Uieve  facts  which,  if  they  were  tros,  would  jnstify 
hm,] 

Ebuc,  C.  J. — I  am  of  opinion  that  there  should  be 
no  mle.  The  cab-owner  had  indorsed  on  the  licence 
wonls  which  would  deprive  the  pit.  of  his  profito  as  a 
tab-driver,  and  this  action  is  brongbt  for  damaging  the 
pit's  lieeoee.  Then  it  is  said  that  the  deft  was  enti- 
tled to  notice  of  action,  on  the  ground  that  he  had  done 
this  thinkiag  that  he  was  acting  in  pursuance  of  the 
Act  of  Parliament  Now  can  it  be  said  that  the  deft 
Westly  believed  that  he  was  acting  within  the  provi- 
■ions  of  the  statute  ?  I  think  that  the  law  on  this 
•ibject  is  very  clearly  laid  down  by  my  brother  Wil- 
liuni  in  the  caaa  of  Hermatm  v.  Sautchal,  13  C.  B., 
N.  &,  393.  The  only  thing  that  would  bring  the 
deft  within  the  role  there  laid  down,  would  be  that  he 
lioDettly  believed  that  he  was  a  magistrate,  or  that  the 
mdoraement  of  a  magistrate  was  a  superfluity,  and  that 
he  had  a  right  to  be  a  judge  in  bis  own  cause.  There 
soothing  in  the  statute  which  says  that,  and  I  think 
this  rule  ought  to  be  refused. 

Wnjxaiu,  Wnxu  and  Kbahho,  JJ.,  oonourred. 

Bute  routed. 


COXTKT  OF  aTTBEN'S  BENCH. 

(•sotted  by  JOHI  Tbompsoh  and  T.  W.  SaoKDaBS,  Eaqra., 
BarrlsteiB-at-Law. 

Wtdiunlaf,  Jan.  80,  1864. 

B»o.  V.  lyETieoonBr, 

Bt»eft  bmUing  todet^ — Applieatiom  of  find* — free- 

ioH  load  utciety — Amor*  of  tJbieription$. 
i  naetf  «m  rmtlered  under  6^7  ^ill.  4,  e.  82, 
«  a  6eii^  building  society,    but  tool  oonverted 
hhmtdoaaadafiteiio}dlaiidioeielg,andafhtof 
[Has.  (Ua.— Vol.  TL] 


land  bought  and  aBolted  among  its  members.  The 
land  vol  paid  for  partly  by  member^  tubtcripUoni 
and  partly  by  borrotoed  money,  for  which  the  society 
was  liable.  The  society  did  not  appear  to  have  been 
conducted  at  any  time  in  the  tuutU  way  benefit 
building  locietiee  are : 
BeU,  that  though  the  funde  had  been  misapplied,  the 
society  was  not  illegal,  caul  that  subscriptions  due 
under  the  rules  could  be  enforced  from  members  : 
Semble,  that  the  remedy  of  members  not  assenting 
to  the  conduct  of  affairs  by  the  soeiely  was  in  a 
court  of  ecpdly  for  a  breach  of  trust  or  injunction 
against  future  misapplication  of  the  funds: 
Held,  that  the  shares  of  a  member  did  not  become  for- 
feited on  his  merely  ceasing  to  pay  his  subscriptions, 
<fc.,  until  so  declared  by  the  society  in  pursuance  oj 
the  ruUs. 

On  the  10th  Hay  1 852  about  300  persons  formed 
themselves  into  a  society  intended  to  he  estoblisbed 
under  the  provisions  of  the  Benefit  Building  Societies 
Act,  6  &  7  Will.  4,  0.  32. 

At  the  first  meeting  held  for  the  establishment  of 
the  society  it  was  stated  that  the  object  of  the  society 
was  to  enable  those  persons  who  might  join  it  to  pro- 
cure a  vote  for  the  county  by  obtaining  the  allotment  of 
a  piece  of  land.  The  deft  Mr.  La^ton  was  not  pre- 
sent at  the  meeting,  but  he  was  aware  at  the  time  when 
he  took  shares  in  the  society  that  one  of  ito  objects  was 
the  purchase  of  laod. 

Bales  for  the  conduct  of  the  society  were  prepared 
aud  certified  by  the  barrister-at-law  appointed  to 
certify  the  rules  of  savings  banks,  &c.,  on  the  20th  May 
1852,  and  the  society  was  on  the  same  day  registered 
under  the  6  &  7  WilL  4,  c  32,  by  the  name  of  the 
North  London  Benefit  Building  Society. 

The  deft  joined  the  society  as  an  investing  member 
(there  being  at  that  time  no  other  class  of  members 
by  sabseribing  for  two  shares  on  31st  May  1852,  and 
he  made  paymenU  on  account  of  his  subscriptions  at 
varioas  times  np  to  the  9th  Oct  1854,  araonnting 
together  to  42.  7s.,  when  he  ceased  to  make  such  pay- 
ments, being  then  8/.  Is.  in  arrear  in  respect  thereof. 

A  freehold  estote  at  Enfield  was  purchased  for 
8200/.  under  the  authority  of  the  directors  by  three 
persoos  named  by  the  directors,  and  was  conveyed  to 
those  three  persons  in  July  1853.  They  were  trustees 
appointed  by  the  directors  to  purchase  and  take  the 
conveyance,  and  altbongh  the  name  of  the  society  does 
not  appear  in  the  conveyance,  the  land  was  bongbt 
partly  with  money  belonging  to  the  society  and  partly 
with  money  burrowed  for  this  purpose  by  the  directors 
from  a  banking  firm. 
I,  The  title  of  the  estate  was  examined  and  approved 
and  the  conveyance  prepared  by  the  solicitor  of  th 
sosiety. 

The  land  was  paid  for  in  part  by  the  sub- 
scriptions of  the  members  of  the  society,  and  in  part 
from  moneys  borrowed  from  the  bankers  of  the  society. 
The  estate  at  Enfield  was  divided  into  allotments 
amongst  such  of  its  members  as  desired  to  have  land, 
and  the  whole  was  allotted  amongst  the  members,  and 
many  of  the  allotments  have  been  conveyed  to  the 
members,  who  thus  became  entitled  thereto.  The 
members  who  had  no  allotmente  mode  to  them  con- 
tinned  as  investing  members,  as  contradistinguished 
from  the  other  members  who  were  allottees. 

On  the  26th  March  1855  Edward  Layton  became  one 
of  the  allottees  of  the  said  land,  and  on  that  day  he 
signed  and  delivered  to  the  board  of  the  society  a 
memorandum,  of  which  the  following  is  a  copy  : 

"  No.  of  Register  501.— I,  Edward  Layton,  of  12, 
Upper-street,  Islington,  do  agree  to  take  two  allut- 
mente  on  the  said  society's  land  situate  at  Enfield. — 
Dated  March  26,  1855.  Edward  Layton.  The  weekly 
subscription  as  usual." 
This  last  memorandom  was  an  answer  to  a  question 
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pnt  npon  the  same  paper  to  aioertain  whether  the 
deft,  would  complete  at  onoe  b;  paying  the  remaining 
pnrchaBe-money  dae  npon  the  allotment*,  or  wonld 
oontinne  bis  ireeklj  sabaoriptions  and  give  a  mortgage. 
When  the  deft,  signed  this  memorandum  bis  subscrip- 
tions were  twentj-fonr  months  in  arrear,  and  such 
arrears,  including  fines,  amoonted  to  6L  Is.,  and  the 
same  form  part  of  the  amount  of  the  award  herein- 
after mentioned. 

At  an  annual  public  meeting  held  on  23rd  Ms; 
1855  the  deft,  was  in  Ixis  absence  elected  a  member  of 
the  board  of  directors.  Previously  to  his  election  he 
had,  however,  had  notice  from  the  secretary  of  the 
society  that  it  was  intended  to  place  his  name  on  a 
list  of  members,  from  which  list  it  was  usual  to  choose 
the  directors.  During  the  year  ending  in  May  1856 
he  regularly  received  notice  of  each  monthly  meeting, 
and  did  not  in  any  way  assent  to  or  dissent  from  sncb 
election.  But  in  the  autumn  of  1855  he  joined  in  the 
following  requisition  to  the  board  which  is  entered  on 
the  minutes  of  the  next  meeting : — 

"Islington,  Aug.  27,  1855. 

"  Sir, — Wo  the  undersigned  members  of  the  North 
London  Bnilding  Society  hereby  reqnest  yon  to  con- 
vene R  general  meeting  of  the  members  of  this  society, 
to  be  held  at  the  Denmark  Schools,  Pentonvllle,  on 
Tnesday,  Sept  10  next,  at  eight  o'clock  in  the  evening, 
to  take  into  consideration  the  following  resolution : 
'  Thst  Mr.  Thomas  Lewis,  the  purchaser  of  the  Enfield 
estate,  having  stated  to  the  meeting  of  members 
assembled  at  the  Denmark  Schools  Ang.  14th  last 
that  he  bad  received  an  indemuity  with  which  be  was 
satisfied,  and  was  ready  to  convey  to  the  allottees, 
hereby  reqnest  the  board  of  directors  to  cans*  the  con- 
veyances to  be  prepared  for  signature  without  delay, 
and  hereby  rescind  any  resolution  passed  contrary  to 
the  same.'     (Signed)  by     £.  Lattun  (and  others.)  " 

This  doomnent  refers  to  a  dispute  that  had  been 
originated  by  Lewis,  who  refused  to  convey  to  allottees 
anless  he  was  indemnified  against  some  fancied  lia- 
bility as  to  msking  roads  and  sewers. 

Early  in  the  year  1855  the  deft,  wrote  and  sent  by 
post  to  the  secretary  of  the  society  a  notioa  staUng  bis 
intention  to  withdraw  from  the  said  society,  bnt  it  was 
never  received  by  him. 

On  the  14tb  June  1858  the  society  sent  to  all  its 
members  who  were  not  allottees,  and  to  them  also, 
when  they  happened  to  be  also  investinf;  members,  a 
circular,  containing  the  following  passage:— 

"  The  directors  have  also  decided  not  to  receive  any 
farther  subscriptions  from  investing  members,  but  to 
consider  such  as  withdrawing  members  in  future,  the 
same  as  if  they  had  now  given  notice  of  withdrawal. 
For  the  convenience  of  those  members  who  desire  to 
sell  or  to  parchase  shares,  and  of  withdrawing  members 
who  are  prepared  to  purchase  any  plots  of  land  that 
may  be  for  sale,  a  book  will  be  provided  in  which,  on 
every  snbscription  night,  their  wishes  may  be  re- 
corded." 

Up  to  the  16th  July  1863,  the  date  of  the  award 
hereinafter  mentioned,  finea  bad  accrued  under  the 
mlea  from  the  deft  (if  he  is  to  be  deemed  to  have 
continued  a  member)  to  the  amount  of  41.  12s.;  but 
the  society  baa  only  charged  against  the  deft  fines  up 
to  the  same  date  to  the  amount  of  3L  6s.  \0d.  Since 
the  date  of  the  award  additional  finea,  to  the  amount 
«f  I0<.  Sd.,  have  accrued  doe  and  remain  unpaid. 

No  act  was  done  by  the  directors  to  foifeit  the  shares 
of  the  deft 

The  amount  borrowed  by  the  society  as  aforesaid 
to  pay  for  the  said  land  was  4800^  This  sum  has 
been  partly  repaid,  the  amount  now  due  being  only 
SOSCM.,  for  which  sum  the  rociety  is  liable 

The  society  haa  no  fund  out  of  which  it  can  pay  off 
the  above-mentioned  balance  except  the  subscriptions 
in  arrear  from  the  deft  and  other  idlottees. 


The  deft  did  not,  after  the  sud  36th  Hardi  IgSi, 
continue  the  payment  of  his  weekly  sabaciiptkiDS,  but 
be  diaputed  bis  liability. 

In  order  to  obtain  a  settlement  of  the  dispgte 
between  the  society  and  the  deft,  and  to  obtain  ptj- 
menl  of  what  was  alleged  to  be  due  from  him,  the  said 
board  proceeded  to  arbitration  before  the  irbitnton 
who  haid  been  appointed  in  pursuance,  as  alleged,  of 
the  said  rules,  and  the  deft,  was  served  with  a  notice 
of  choosing  arbitrators. 

Three  arbitrators  were  chosen,  and  notice  of  thnr 
meeting  served  on  Mr.  Layton,  but  he  did  not  attend. 
They  heard  evidence  and  investigated  the  claim  of  th« 
society,  and  made  their  award,  ordering  Mr.  LsjUn 
to  pay  to  the  society  69^  8s.  4d. 

The  award  was  served  upon  Mr.  Layton  penonsll,', 
and  the  amount  thereof  demanded,  bnt  be  has  not  (sid 
the  said  amount  or  any  part  thereof. 

A  summons  was  afterwards,  on  the  39th  Oct  1862, 
taken  oat  at  the  Clerkenwell  Police-court,  to  amyi 
performance  of  the  said  award. 

Tbe  said  summons,  after  several  adjoummenti,  came 
on  for  hearing  before  Louis  Tennyson  D'Ejncooit, 
Esq.,  and  was  finally  disposed  of  on  the  1 8th  Dec 
1862.  At  the  hearing  of  the  summons  the  swvd 
and  tbe  refiisal  to  comply  therewith,  and  the  other 
facts  aforesaid  were  proved,  but' Mr.  Layton  objected 
to  tbe  juriadiction  of  the  iMngistrate  to  enforce  the  uid 
award  on  the  ground  that  tbe  society  was  not  a  benefit 
bnilding  society  within  the  meaiiing  of  the  6  &  7 
Will.  4,  c.  S2,  and  that  the  said  society  had  no  pover 
to  buy  land  or  to  make  its  members  ct  nthbute  to  the 
purchase  thereof,  and  that  he  had  ceased  to  be  a  msn- 
her  of  the  said  society,  and  that  tbe  said  notices  of 
arbitration  and  of  meeting  were  bad  and  insufflciait, 
and  that  the  said  award  was  bad  by  reason  of  its  is- 
clading  charges  and  matters  not  within  the  proTiiions 
of  tbe  said  Act  of  Parliament,  and  generally  that  tbe 
said  magistrate  had  no  Jurisdiction  in  the  premiaes, 
and  thereupon  the  said  magistrate  decided  that  lie 
bad  no  Jurisdiction  in  the  premises,  and  decbned  W 
make  an  order  enforcing  the  said  award. 

The  question  for  tbe  opinion  of  tbe  Cooit  wsi, 
whether  the  said  magistrate  had  jorisdiction. 

The  following  rules  of  the  society  were  dted  dimii{ 
tbe  argument : — 

I.  This  society  shall  be  denominated  the  !)oith 
London  Benefit  Building  Society. 

3.  The  principal  object  *f  thia  society  thsll  be  to 
enable  its  members  by  weekly  sabaeriptionstopnidut 
freehold  property  in  shares  not  exceeding  in  nlse  tke 
sum  of  SOL  each. 

7.  On  every  weekly  sobscription  night  each  menW 
shall  pay  at  the  rate  of  Is.  per  week  for  every  skaiebe 
may  hold,  and  on  every  sobscription  evening  itnH 
the  quarter  an  additional  sum  of  not  more  then  la 
per  share  towards  tbe  necessary  ezpenaet  of  tbe  aocMtr. 
Any  member  being  in  smars  to  the  anumnt  of  6t.  p^ 
share  ahaU  forfeit  2d  per  share  per  fortnight  until  hia 
arrears  are  nnder  that  snm ;  and  the  cash  stewanl  is 
hereby  empowered  to  deduct  the  amount  due  for  fise* 
or  expenses  from  tbe  first  money  tendered  by  kk^ 
membier ;  but  should  tbe  member  tender  no  subecnp- 
tion  nntil  his  fines  amount  to  the  snm  which  be  ikall 
have  already  paid  in,  the  same  shall  be  forfeited  to  the 
society. 

10.  All  advance*  on  share*  shall  be  rosde  te  tbe 
members  according  to  the  seniority  of  memberahip;  bat 
should  tbe  senior  member  prefer  waiting  until  s  fstait 
time,  his  allotment  aiwll  then  be  offered  to  the  other 
member*  upon  the  sabaoription-book  in  order  and 
according  to  their  seniority  of  their  membership.  If  aU 
the  members  r^iia*  to  take  such  allotment,  then  the 
senior  member  shall  take  the  same. 

II.  Every  member  npon  receiTing  the  money 
adranoed  t*  Urn  iball  axeonte  to  tb*  tmsteei  a  moit- 
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pft  of  the  propertj'  offered  as  aecnritj  to  secure  to 
tbam  all  principal  monejs,  snbsoriptioos,  fines  and 
other  pajmenta  dae  and  to  become  dne  according  to 
theae  roles  npon  the  share  or  shares  in  reepect  of 
which  the  monej  shall  liav«  been  adranoed.  (Tbe 
rale  then  spedfied  certain  pronsions  to  be  oontained 
n  the  deed.) 

IS.  This  ml*  gara  power  to  members  to  withdraw 
ipon  giving  a  month's  notice,  &c. 

In  the  title-page  of  the  rales  the  scciet;  was  called 
"The  North  London  Freehold  Land  Societ;." 

Baget,  Serjt.  (if.  Uogd  with  him)  for  the  apps. — 
AMoming  the  change  of  the  society  to  a  freehold  land 
society  to  have  been  an  act  vAra  vira,  it  does  not 
D>ke  the  societj  illegal.  It  is  like  the  case  of  the 
nilwa;  company  which  had  applied  part  of  its  funds 
to  the  bnainess  of  steamboat  proprietors,which  was  held 
not  thereby  to  lose  its  powers  as  a  railway  company.  So 
here,  also,  it  may  be  conceded  that,  acooijing  to  Grimts 
r.  BarruoH,  26  Bear.  436;  28  L.  J.  823,  Eq.,  tbe 
application  of  the  fonds  of  this  building  society  to  the 
pnichase  of  land  was  a  breach  of  trust,  yet  it  did  not 
loee  thereby  the  powers  conferred  on  it  ss  a  building 
•oceity  under  the  6  &  7  Will  4,  a  32.  Here  the 
resp.  haa  signed  an  agreement  to  take  two  allotments : 
(MiOoei  r.  Jtmkku,  14  Beav.  628.)  Secondly,  as 
to  tbe  forfeitnis  of  tbe  resp.'s  shares.  The  shares 
an  not  by  the  nonpayment  of  aubacriptions  forfeited, 
bat  the  society  may  dect  to  treat  them  as  forfeited  on 
that  ground,  rifae  Court  intimated  that  the  objectioo 
«ss  nnteoaUe.) 

M.  amitk  (Dag  with  him).— The  Building  Societies 
Act,  6  &  7  Will.    4,  0.  32,   is  the  funndation  of  all 
theie  societies,  and  tbe  case  is  the  same  as  Grimei  t. 
Barrittm,  where,  after  registering  as  a  benefit  building 
society,  the  directors  took  a  fresh  name,  and  inserted  it 
on  tiie  title-page  of  the  roles  as  a  freehold  land  society. 
Htn  this  society  was  neTer  constituted  as  a   building 
loeiety,  and  tbe  object  of  this  award  is  to  get  money 
fnm  Mr.  Layton   to    pay  off  the  money  borrowed  to 
purchase  the  land.     Here  there  is  no  otiier  class  of 
members  besides    the  allottees  of  land,  the  society 
hsTing  resoWed  not  to  receive  any  farther  subscripUons 
from  investing  members,  but  to  treat  them   as  with- 
drawing members.     [Gbohpton,  J. — ^That  resolution 
was  inoperative  against  a  member  not  assenting  to  it] 
The  powers  of  the  magistrate  wen  sought  to  be  used 
for  s  totally  different  purpose  from  that  of  a  benefit 
building  society.     Mr.  Laytoo  was  an  allottee  and  not 
an  inveeting  member,  and  tbe  snbseriptions  were  not 
dne  from  him  in  accordance  with  the  roles : 
Seg.  T.  Traffard,  4  E.  &  B. 
CocKBVBK,  C.  J.— I  am  of  opinion  that  the  role 
ongbt  to  be   made  absolote,  and  that  the  magistrate 
ought,  under  the  drcamstances,  to  have  made  an  order 
for  enforcing  payment  of  the  money  doe  under  the 
award.    This  was  a  society  registered  under  the  Benefit 
Building  Societies  Act,  and,   according  to  tbe  rules, 
eotain  sabecriptions  became  payable  by  Mr.  Layton 
which  have  not  been  paid.     Two  answers  were  given, 
sod  tbe  main  one  was  that  the  society  waa  dissolved. 
It  wss  said  that  tbe  society  was  improperly  registered 
ss  a  benefit  bailding  society,  and  that  the  members  by 
ss  srrangement  among  themselves  had  converted  it  inlio 
a  freehold  land  society.     Now,  if  that  is  so,  it  is  a 
misappropriation  of  the  fonda,  and  a  matter  for  tbe 
mterrention  of  a  court  of  equity,  hot  the  society  itself 
dots  not  therefore  cease  to  exist    Soch  a  misappro- 
priation of  ths  funds  may  be  prevented  by  an  appli- 
cation   to   a   court   of  equity,    and   the  directors  be 
Ketruned  from  perverting  the  funds.     So  long  as  the 
•ecisty  eziata  its  members  are  bound  by  tbe  rules.    If 
the  Mciaty  was  in  esistenoe,  tbe  qnestion  whether  or 
net  the  fonda  are  about  to  be  applied  for  tbe  purposes 
of  tbe  Act  is  a  matter  for  another  court    Can  it  be 
nid  tbat  b«csiise  a  benefit  bnilding  society  proposes  to 


apply  its  fnnds  to  the  ptu^oses  of  a  freehold  land 
society,  that  puts  an  end  to  the  benefit  building 
society?  I  think  not  Then  it  was  said  that  the 
resolution  not  to  call  on  the  investing  members  for 
further  subscriptions  left  no  sbanholders  but  those 
participating  in  the  freehold  land  scheme.  That  might 
or  might  not  have  been  within  tbe  scope  of  tbe  power  of 
the  directors,  but  it  did  not  dissolve  the  society,  but  only 
lessened  the  number  of  members.  But  I  am  inclined 
to  think  that  it  was  inoperative.  The  members  might 
say, "  We  insist  on  going  on."  Some  of  them  might  have 
estopped  themselves  from  saying  so  by  their  conduct 
and  acqoiescence  in  the  proceedings  of  the  society. 
But  all  theae  considerations  are  mattera  for  a  court  of 
equity.  Tbe  question  tbe  magistrate  had  to  consider 
was,  whether  the  society  was  in  existence,  and  whether 
tbe  members  were  bound  to  pay  subscriptions,  and 
whether  Mr.  Layton  was  in  defaiilt  under  tbe  award. 
Therefore  it  aeems  to  me  that  the  magistrate  ought  to 
have  made  an  order  in  this  case. 

Cbohpton,  J. — ^I  am  of  the  same  opinion.  The 
prosecutor  seems  to  me  to  have  made  out  that  the 
society  had  a  legal  right  to  have  the  money  paid.  He 
says  this  is  a  society  under  tbe  Benefit  Bailding 
Societies  Act,  and  that  Mr.  Layton  was  liable  to  pay 
his  snbseriptions,  and  that  he  had  not  paid  tbem,  and 
that  the  arbitrators  having  awarded  against  him  the 
society  was  entitled  to  call  on  the  magistrate  to  enforce 
the  award.  It  has  not  been  made  out  to  my  mind 
that  tbe  society  has  been  dissolved,  or  that  it  has 
ceased  to  exist  The  turning  it  into  a  freehold  land 
society  is  not  in  the  nature  of  an  illegal  conspiracy  to 
do  an  illegal  act;  it  is  rather  like  a  contrivance  to  take 
whatever  powers  they  could  get  onder  the  Benefit 
Building  Societies  Act,  and  then  to  purchase  land  and 
allot  it  among  the  members.  There  is  nothing  im- 
moral or  illegal  in  that.  It  is  true  the  Legislature 
only  gives  certain  powen  when  the  society  is  conducted 
in  a  certain  way,  but  the  converting  this  into  a  free- 
hold land  society  does  not  make  the  society  illegal 
from  tbe  beginning.  Tbe  society  could  not  compel 
a  member  to  take  an  allotment:  be  has  a  right  to 
say,  "  I  do  not  daim  at  all  through  this  contract  for 
alloting  the  land,  but  under  the  rules  of  tbe  society." 
This  departure  from  tbe  rules  of  the  society  is  not 
like  making  a  rate  for  an  illegal  purpose,  which  is 
wholly  void  from  the  beginning.  Here,  in  its  origin, 
it  was  a  legal  benefit  building  society,  and  I  agree 
that  imder  the  roles  the  members  an  boond  to  make 
certain  payments.  Tbe  application  of  them  is  a  differ- 
ent matter.  It  wotild  be  a  monstrous  thing  to  say 
that  because  one  member  chooses  to  take  out  bis  sub- 
scriptions in  land,  another  is  not  bound  to  pay  tbe 
subscriptions  and  fines  that  may  be  dne  from  him.  A 
court  of  equity  is  the  proper  tribunal  to  restrain  tbe 
misappropriation  of  the  funds.  Then  if  the  society 
was  not  illegal  in  ita  inception  and  is  still  in  existence, 
it  being  conceded  that  the  notice  of  withdrawal  was 
inoperative,  it  follows  that  the  magistrate  ooght  to 
have  made  the  order. 

Blackburn,  J. — I  am  of  the  same  opinion.  This 
waa  a  benefit  building  society  registered  onder  tbe  Act, 
and  by  the  7th  rule  of  tbe  society  the  members  were 
bound  to  pay  weekly  snbscrjptions,  and  in  default 
fines.  Tbe  resp.  having  became  a  shareholder,  and 
become  prim&faat  liable  to  pay  subscriptions,  has  not 
paid  them,  and  thereby  has  incurred  fines.  The 
society  referred  the  matter  to  arbitration,  and  the 
arbitrators  have  awarded  that  be  should  pay  69il, 
and  the  society  sought  to  enforce  the  award  before  a 
magistrate.  The  magistrate  had  only  to  see  whether 
this  was  a  matter  within  tbe  Bmlding  Society  Act  for 
reference  to  arbitration,  and  if  it  was,  it  was  his  duty  to 
enforce  tbe  award.  Tbe  magistrate  had  no  jurisdiction 
to  inqolrs  into  matters  of  discretion  or  propriety,  but 
only  whether  the  arbitrators  had  joiisdiotion  to  males 
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Rsa.  V.  Hbahe. 


[Q.B. 


the  tmui.  In  my  jad(;in«nt  the  award  »u  properl; 
mada.  It  wai  objeoted  that  the  society  was  diaaolTed, 
far,  in  point  of  fact,  the  memben  had  nptei  among 
thoiuelves  that  the  ftmda  and  credit  of  the  society 
(bonld  be  applied  to  parahasing  a  tract  uf  land  to  be 
afterwards  allotted  among  the  members.  The  case  of 
Grima*  t.  Bnrriioa  shows  that  this  was  not  an  illegal 
act  in  a  moral  sen»e,  altboogh  it  was  one  the  members 
bad  no  right  to  do,  and  a  breach  of  trust.  The  reap., 
however,  was  a  party  to  that  proposition,  and  signed  an 
agreement  to  take  two  allotments  of  the  society's  land 
at  £D6eld  on  the  terms  of  paying  his  weekly  subscrip- 
tions as  usual.  If  that  a{!reeinent  bad  beea  carried  out, 
it  would  have  amoonted  to  this :  it  would  have  been  as 
if  be  had  paid  down  his  money  for  tbe  land  and  the 
society  bad  returned  it  by  way  of  loan.  It  was  not 
carried  ont,  and  all  remained  injieri.  How  does  that 
prevent  him  being  a  member  of  the  society  and  liable  to 
pay  subscriptions  under  the  7tb  rule  ?  Ue  was  a  party 
to  an  agreement  which  was  uUra  vira,  butthat  does  not 
prevent  his  being  a  member  of  tbe  society  and  owing 
the  money.  The  other  point  was,  that  the  society  had 
issued  circulars  to  tbe  investing  members  informing 
them  that  tbey  would  cease  to  be  membMs  ef  tbe 
society.  This  resp.  is  not  within  that  class :  this  offer 
was  not  made  to  him,  and  was  not  acted  upon  by  him. 
That  does  not  amount  to  his  not  being  a  member,  and 
d  id  not,  in  my  opinion,  dissolve  the  society. 

Hbllob,  J,  coocnrnd. 

Judgment  for  the  Ojjp. 

Attorneys  for  the  society,  Bugka  and  iSon. 

Attorney  ibr  Layton,  Wright 

Beo.  v.  Heane. 
Indictment — JuritdiolioH — Hotifn  to  quaeh — Petymy 
—22  <t  23  Vict.  c.  17,  ».  1—24  #  25  Vict.  «.  116, 
«.  57. 
When  an  indictment  it  found  tg  a  grand  yiiry  haeing 
HO  jurUdiction,  it  moj/  be  guashed  at  ang  ttage,  at 
the  inttance  <if  the  d^.,  even  after  he  hat  pUaded 
to  iL 
But  where  there  it  ang  doubt  at  to  iU  mdidilg,  the 
court  will  not  decide  the  quettion  upon  motion,  but 
will  leave  lie  deft  to  hit  mil  of  error. 
Bg  iect.il  <f  the%i  (f  25  Vict.  e.  Hi  (an  Act  for 
the  government  of  the  Navg)  it  it   enacted  that 
"  every  perion  uho  tipen  any  examination  upon 
oath  or  upon  affirmation  before  ang  court-martial 
held  m  punuance  of  Ihit  Act  tluUl  ailfuVg  and 
ooiTuptlg  give  falte  evidence  shall  be  liable  to  tie 
peaaitiet  (yT  wilful  and  corrupt  perjarg.'' 
Oicere,  whether  tiit  enactment  maket  the  giving  of 
tuch  falte  evidence  the  offence  of  perjury  t 
Oq  a  former  day  M.  Chambert,  Q.C.  obtained   a 
role  calling  upon  the  proaecntor  to  show  cause  why 
this  indictment  for  perjury,  found    at   tbe   Central 
Criminal  Court,  should  not  be  quashed  upon  tbe  ground 
that' "  perjniy  "  being  one  of  tbe  offences  named  in  the 
Ist  section  of  the  22  &  23  Vict.  o.  17  (an   Act  to 
prevent    vexatious    indictmeuts    for    certain  misde- 
meanors), the  indictment  had  been  preferred  at  once 
before   the  grand  jury  without  any  preliminary  au- 
thority. 

By  the  before-mentioned  section  it  is  enacted  that 
"after  the  Ut  Sept.  1859  no  bill  of  indictment 
for  any  of  the  offences  following,  viz.,  perjury 
.  .  shall  be  preeentad  to  or  found  by  any  grand 
jury  unless  tbe  prosecutor  or  other  person  presenting 
snob  indictment  has  been  bound  by  recognisauoes  to 
prosecute  or  give  evidence  against  the  person  accused 
of  such  offence,"  &c. 

By  sect.  57  of  tbe  24  &  25  Vict.  c.  115  (an  Aet 
for  the  government  of  the  Navy)  it  is  enacted  that 
"  every  person  who  upon  any  examination  upon  oath 
or  upon  affirmatiou  before  any  court-martial  held  in 


pursuance  of  this  Act,  shall  wilfully,  wroogfnlly  sa4 
corruptly  give  false  evidence  shall  be  liable  to  the 
penalties  (rf  witfiil  and  corrupt  prrjoiy." 

It  appeared  that  tbe  offence  charged  was  oommUtad 
upon  a  trial  befure  a  luval  ouurt-mattial  os  bosid  ilup 
in  the  harbour  of  Malta. 

The  deft,  had  pleaded  to  tbe  indictment,  which  iwi 
been  removed  at  his  instance  into  this  court. 

Ballantine,  Serjt.,  Gfffurd  and  Lewis  iliowcd  aoie, 
and  contended,  first,  that  after  pleading  to  the  indict- 
ment it  is  too  late  to  move  to  quash  it,  that  nch 
application  should  be  made  before  plea,  and  that  now 
the  deft,  should  be  leit  to  bis  writ  of  errori  aeomdl;, 
that  the  22  &  23  Vict.  c.  17,  s.  I,  does  not  appl;, 
inasmuch  as  this  is  not  au  indictment  for  perjur;,  Iwl 
for  giving  "  false  evidence  "  under  sect.  57,  tbe  o&iKt 
of  perjury  not  being  one  that  can  be  committed  in 
evidence  before  such  a  tribunal  as  a  court- martial: 

Arcbbuld's  Practice,  p.  80  ; 

Foster's  Cruwn  Uw,  230 ; 

Rookaood's  case,  13  State  Trials  t 

B.  y.Feamleg,  I  T.  K.  316; 

B.  V.  Uarth,  6  A.  &  £.  236  ; 

Juhntlone  v.  aulton,  1  T.  B.  548 ; 

R  V.  Fotter,  1  Buss.  &  By.  460 ; 

Spicer  v.  heed,  Uobart,  62  ; 

B.  V.  Chapman,  1  Den. ; 

22Geo.  2,0.33,  s.  17; 

17  &  18  Vict  c  104,  S.52Q; 

7  &  8  Vict  c  2,  as.  2, 3 ; 

12  &  13  Vict,  c  106,  s.  250. 
If.  Chambert,  Q.  C.  and  tVetl,  in  support  of  tki 
nJe,  argued  that  the  indictment  was  wbdlyv(«d,ia 
being  found  by  a  grand  jury,  who  had  no  autborit)  te 
deal  with  it;  and  that  the  delt  could  coma  at  any  time 
to  quash  it,  inasmuch  as  it  would  be  idle  to  go  on  villi 
proceedings  which  must  in  the  end  prove  aberuvt, 
and  also  that  tbe  charge  was  in  faa  one  of  peijur}: 

Hawk.  P.O.  b.  2,  c  25; 

Com.  Dig.  "  Indictment,"  H. ; 

Bac  Ab.,  "Indictment;"  K.; 

B.  V.  WiiUanu,  1  Burr.  885. 
Ballantine,  SerjU  undertook  to  supply  the  delt  witk 
a  oopy  of  all  tbe  intended  evidence  upon  tbe  trial 

CocKBOim,  C.  J.— If  we  qnash  this  indictmest  ii 
can  only  be  upon  tbe  ground  that  we  are  cicarl;  of 
opinion  that  it  is  bad,  which  w«  are  not;  but  if « 
refuse  to  do  so,  and  leave  tbe  deft  to  bis  writ  of  amr, 
then  the  qoeetion  will  be  again  fairly  open  to  discM- 
sion.  I  tliink  that  it  is  open  to  considerable  dwbt 
whether  this  indictment  is  within  the  sutute  of  tie  il 
&  23  Vict  c  17.  Then  that  being  so,  tbe  quertion  is, 
whether  we  are  now  to  put  an  and  to  the  indiclnwil, 
and  so  prevent  all  further  discussion  upon  it  ?  New, 
as  this  application  ia  made  to  our  discretion,  we  matt 
see  that  we  do  not  prejudice  the  parUea.  1  think  »• 
ought  to  say,  with  reference  to  the  preliminaiy  obj«o- 
tion,  that  it  ought  not  to  prevul.  As  regards  that  okjde- 
tion,  that  the  motion  to  quash  cannot  be  uiade  after  plea, 
pleaded,  I  think  if  it  is  made  to  appear  dearlythat  iten 
was  DO  jurisdiction,  we  have  power  to  quaah  at 
indictment  at  any  stage;  but  when  we  oome  le  cm- 
sider  whether  the  offence  charged  is  within  theatatett, 
it  turns  upon  whether  this  i*  au  indictment  for  pojoT 
or  not.  If  the  deft  had  been  indicted  for  perjerj  a 
the  ordinary  way,  I  think  it  doubtful  if  such  an  indict- 
ment could  have  been  sustained.  Formerly  there  wai 
an  undoubted  right  in  tbe  prosecutor  to  go  before  tbe 
grand  jury  in  tbe  first  in>tance,  but  that  right  a 
taken  away  in  certain  eases,  and  we  must  see  if  ^  •» 
taken  away  in  the  present  one.  I  think  that  u  • 
matter  of  much  doubt,  and  it  would  not  be  rigbl  » 
us  therefore  to  do  anything  whereby  the  question  naj 
be  prevented  from  being  considered  by  a  court  of  mj*- 
Blauksubs  and  iiauoH,  JJ.  delivered  aiaiiw 
ojiojons.  B»l»iuciargti. 
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Nash  t>.  The  Qubem. 


[Q.  B. 


(Ttdiiadaj/,  Jm.  37,  1864. 
Nash  v.  The  Queex. 

Bathrwftei-'lndietmtiU — Not  discovering  eHatt  on 
emmtiKi^MHi. 

4»  iuSetmeiU  agamil  a  batiirupt  wider  24  ^  25  Ftcf. 
c  134,  (.  221,  /or  not  upon  hit  examination  dit- 
eotermg  all  hit  proper^,  alleged,  that  on,  ^e.  N. 
mu  adjudged  banbntpt  ^  the  Court  of  Btmkntptcy 
Jar  the  L.  dittriet,  the  court  dulg  authorited  to 
adjudicate,  and  that  the  taid  N.  upon  hit  examina- 
tim  M  the  taid  court,  to  wit,  on,  jv-,  vith  intent  to 
defraud  and  defeat  the  righti  of  tha  crtditori,  did 
net  fiily  diteover  to  the  belt  of  hit  knowledge  and 
Mief  all  hit  propertg,  to  wit,  all  hit  pertonai  pro- 
pertgin  mon^  and  in  goodi,  and  did  not,  at  to  part 
of  Ail  the  laid  N.'i  proptrtg  not  bang  told  in  the 
»qr  of  trade  or  laid  out  in  ordinary  family  ex- 
pemee,  fuUg  diteover  to  the  beit  of  hit  knowledge 
and  belief  horn  and  to  whom  and  for  akat  contider- 
ation  and  when  he  had  ditpoUd  of  them,  to  wit, 
lOOOl.  iterliag,   1000  tacit  of  com,    10  horiei, 

Bdd,  a  good  indictmenl,  oh  error  aftmr  conviction  and 

judgment! 
Htld,  alto,  that  the  objection  of  digilicUg  to  a  count  of 

an  indictment  it  not  open  on  a  writ  of  error  : 
Held,  alto,  thai  wAere  the  offence  it  charged  in  the 

aordi  of  the  itaMe  creating  it,  the  want  of  caer- 

maiti  ipecifjfing  the  property,  or  time,  number  and 

value,  it  aired,  after  verdict,  by  the  7  Geo.  4,  e.  64, 

«.  21. 
Tie  above  indictment  did  not  aver  what  the  propertg 

iM>  which  the  bankn^t  did  not  discloie,  oi-  allege 

that  he  had  property,  although  it  charged  him  wUh 

not  diieloiing  how  he  had  cUtpoted  thereof: 
Bdd,  that  the  uKUetment  wat  tujieient^  certain  after 

verdiet. 

Writ  of  error,  after  convicUon  and  jndgment,  npon 
u  indictment  noder  the  Banlcraptcjr  Act  (24  &  25 
Vict.  c.  134),  s.  221. 

The  followiDg  was  the  first  cotmt  of  the  indictment: 

Lancashire  to  wit — The  jurors  for  onr  Lady  the 
Qneeo  upon  tbair  oath  present,  that  heretofore,  to  wit, 
on  the  14th  day  of  March  1863,  Samnel  Nash  was 
dolj  declared  and  adjudged  bankmpt  by  the  Conrt  of 
Banknptcj  for  the  Liverpool  district,  the  said  cotut  being 
Ilea  the  court  dnly  authorised  and  competent  to  adjadi- 
<Me  as  aforesaid.  And  the  said  jorors  npon  their  oath 
present,  that  the  said  S.  Nash  having  been  so  declared 
sad  adjudged  banknpt  npoo  his  examination  in  the 
Siid  conrt,  to  wit,  on  the  18th  day  of  March  1863, 
with  intent  to  defraud  and  defeat  the  rights  of  the 
ciediton  of  the  said  S.  Nash,  did  not  fnlly  and  truly 
diieorar  to  the  best  of  his  Icnowledge  and  belief,  all 
his  property,  to  wit,  all  his  personal  property  in  money 
isd  in  goods,  and  did  not,  as  to  part  of  his  the  said 
Sk  Nash's  property,  not  being  part  fully  and  boni 
fde  before  sold  or  disposed  of  in  the  way  of  his  trade  or 
Ixuiaesa,  and  not  laid  out  in  the  ordinary  expenses  of 
bij  the  said  S.  Nash's  family,  fully  and  truly  discover 
to  the  best  of  his  knowledge  and  belief  as  aforesaid, 
ow  and  to  whom  and  for  what  consideration  and 
*ben  he  had  disposed  of,  assigned,  or  transferred  such 
part  thereof,  to  wit,  1000/.  sterling,  1000  sacks  of 
Mm,  1000  sacks  of  flour,  ten  horses,  ten  carriages,  five 
clwks,  five  boxes,  and  other  goods  and  effects,  being 
(at  of  the  property  of  the  said  S.  Nash  as  aforesaid, 
contrary  to  the  atatute  in  such  case  made  and  provided, 
lod  against  ths  peace  of  onr  Lady  the  Qneen. 

The  indictment  oontained  several  other  counts  (not 
now  material). 

The  prisoner  pleaded  not  gnilty  and.  was  tried, 
hot  eonncted  cm  the  first  count  only,  and  judgment 
paoMd. 

Whenapon  the  prisoner  brought  a  writ  of  anor  upon 


the  judgment,  and  assigned  the  following  grounds  of 
error!— 

"The  said  S.  Nash  sayeth,  there  is  manifest  error 
in  this,  to  wit,  that  the  first  count  of  the  indictment 
charges  that  the  pit  npon  his  examination  in  the 
Conrt  of  Bankruptcy  for  the  Liverpool  district,  did 
not,  as  to  part  of  the  property  of  the  pit,  fnlly  and 
duly  discover  to  the  best  of  his  knowledge  and  belief 
how  and  to  whom  and  for  what  consideration  ancT 
when  be  had  disposed  of,  assigned,  or  transferred  snob 
part  of  his  property,  whereas  it  is  not  alleged  in  such 
first  count  that  the  pit  had  in  fact  disposed  of,  as- 
signed, or  transferred  sncb  part  of  his  property ;  there- 
fore in  th;tt  there  is  manifeet  error,  "rtaere  is  also 
error  in  this,  to  wit,  that  it  is  not  alleged  in  the  said 
first  count  that  the  pit.  on  the  examination  alleged 
in  such  first  count  was  examined  upon  the  matters  in 
such  first  count  alleged  and  referred  to,  or  that 
on  such  examination  he  was  required  and  bound  to 
discover  the  matters  and  things  which  the  said  first 
count  charges  that  ths  pit  did  not  discover.  That 
it  is  consistent  with  the  allegations  in  the  first  count , 
that  the  pit  was  on  the  occasion  alleged  examined  as 
to  other  matters  and  things  and  oould  not  have  dis- 
covered the  matters  and  things  which  the  said  first 
count  charges  that  the  pit  did  not  discover  ;  there- 
fore in  that  there  is  manifest  error.  There  is  also 
error  in  this,  to  wit,  that  the  said  count  is  double 
and  mnltifarioos ;  therefore  in  that  there  is  manifest 
error." 

Joinder  in  error. 

Aipmall  for  the  pit  in  error. — It  is  snbmitted  that 
the  first  count  is  bad  upon  writ  of  error.  That  count 
is  founded  on  the  second  clause  in  sect  221  of  the 
24  &  25  Vict  0.  134,  which,  after  enacting  that  a 
bankmpt  who  shall  do  any  of  the  acts  speufi^  in  the 
section  with  intent  to  defraud  or  defeat  the  rights  of 
the  creditors  shall  be  gnilty  of  a  misdemeanor,  provides 
in  clause  2 :  "  If  he  shall  not,  upon  his  examination, 
fully  and  truly  discover  to  the  best  of  his  knowledge 
and  belief  all  bis  property  real  and  personal,  inclusive 
of  h'ls  rights  and  credits,  and  how  and  to  whom  and 
for  what  consideration  and  when  he  disposed  of, 
assigned,  or  transferred  any  part  thereof,  except  such 
part  as  has  been  really  and  bond  fide  before  sold  or 
disposed  of  in  the  way  of  his  trade  or  business,  if  any 
or  laid  ont  in  the  ordinary  expenses  of  his  family,  or 
shall  not  deliver  up  to  the  court,  or  dispose  as  the 
conrt  directs  of  all  such  part  thereof  as  is  in  his  pos- 
session, custody,  or  power,  except  the  necessary  wearing 
apparel  of  faimself,  his  wife  and  children,  and  deliver  np 
to  the  conrt  all  books,  papers  and  writings  in  his  posses- 
sion, enstody,  or  power  relating  to  his  property  or  aflfairs :" 
This  clause  consists  of  three  parte,  and  the  first  part 
is  governed  by  the  second.  The  first  part  is  not  die- 
closing  all  his  property,  and  the  second  is  the  not  dis- 
closing how  be  had  disposed,  &c.  of  any  part  of  hb 
property.  The  first  and  second  parts  are  connected  by 
the  conjunction  "  and,"  whereas  in  the  commencement 
of  the  third  part  the  disjunctive  "or"  is  used.  If 
the  first  and  second  parts  are  construed  as  distinct 
offences,  then  the  count  is  bad  for  duplicity  and  multi- 
fariousness. If  the  first  part  is  a  distinct  offence,  that 
part  of  the  indictment  is  bad  for  want  of  certainty  and 
not  giving  roasonable  information  as  to  the  charge.  The 
specific  thing  mnst  be  charged  which  it  is  said  has  not 
been  discovered.  In  cases  of  this  kind,  when  the  prose- 
cution is  ordered  by  the  Bankruptcy  Court,  then  are 
no  depositions,  and  the  first  intimation  is  the  notice  of 
the  bill  having  been  found  by  the  grand  jury.  As  to 
the  second  part  of  the  count,  that  the  bankrupt  did  not 
discover  how  he  had  disposed  of  part  of  his  property, 
it  is  not  alleged  that  he  had  property  to  dispose  of. 
[BLACKBUiur,  J. — Is  not  that  cured  by  the  verdict  ? 
The  jury  could  not  have  convicted  without  finding  that 
he  had  property.]    Then,  assuming  the  count  to  b« 
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Nasb  v.  Thk  QuBBir. 


[QB. 


double  u  containing  two  distinct  o9enc«8,  it  i<  bad. 
Again,  another  objection  is,  that  it  does  not  appear  on 
the  face  of  the  connt  that  the  bankmpt  had  been  exa- 
mined as  was  intended  hj  the  statute.  The  offence  is 
not  committed  antil  the  entire  examination  is  over. 
The  examination  does  not  necessarily  take  place  in  the 
district  conrt  or  the  court  where  the  adjudication  takes 
place.  The  proceedings  may  be  transmitted  to  other 
ooorts.  [Mellor,  J.— Why  are  we  to  assnme  that 
the  proceedings  were  transferred  from  the  Liverpool 
Oonrt?]  Consistently  with  the  averment  there  may 
have  been  other  examinations  of  tbe  bankrapt  in  other 
courts,  and  the  bankrupt  ought  not  to  know  in  what 
count  the  offence  is  said  to  have  been  committed  : 

Courtivron  v.  Meunier,  6  Ex.  74 ; 

Rex  V.  Walters,  5  C.  &  P.  138. 
Milward  (_R.  0.  WUliamt  with  him).— This  case  falls 
within  tbe  intent  of  7  Geo.  4,  c  64,  ss.  20,  21.  Sect. 
20  specifies  certain  things,  tbe  want  of  which  is  cured 
by  the  statute  after  the  verdict,  &c.,  indnding  time 
where  time  is  not  of  the  essence  of  the  offence.  And 
sect.  21  enacts  that  where  the  offence  charged 
has  been  created  by  any  statute,  the  indictment  shall 
after  verdict  be  held  sufficient  if  it  describe  the 
offence  in  the  words  of  tbe  statute.  No  distinction  is 
shown  between  the  language  of  this  count  and  tbe 
words  of  the  statute  creating  the  offence.  Tbe  14  & 
15  Vict.  e.  100,  s.  24,  was  also  relied  upon.  [Cromp- 
TON,  J.  referred  to  Xeg.  v.  For^th,  R.  &.  B.  274.] 
In  Bex  V.  Warslumer,  1  Hoo.  C.  C.  466,  where,  upon 
an  indictment  for  having  in  possession  plates  upon 
which  was  engraved  a  Polish  promissory  note  for  the 
payment  of  fire  florins,  "  purporting  to  be  a  promissory 
note  for  payment  of  money  of  a  certain  foreign  prince, 
that  is  to  say,  of  Nicolas,  then  being  king  of  a  certain 
foreign  country  called  Poland,"  and  the  objections 
were  that  the  note  ought  to  have  been  stated  to  be  a 
note  in  tbe  foreign  language  and  then  the  meaning  of 
it  in  English ;  that  it  ought  to  have  been  stated  to  be  for 
tbe  payment  of  foreign  money,  and  that  the  value  in 
English  money  should  then  have  been  stated :  it  was 
held  tbat  these  objections  were  cured  after  verdict  by 
tbe  7  Geo.  4,  c.  64,  s.  21. 

BamUtoH  v.  The  Queen,  9  Q.  B.  271 ; 

Xeg.  V. ,  1  Chit.  698. 

Here  the  count  follows  the  language  of  the  section,  and 
charges  the  substance  of  the  offence.  As  to  the 
averment  of  the  examination,  tbat  must  be  taken  in  the 
same  sense  as  in  the  statute,  and  it  will  be  assumed  to 
have  taken  place  in  the  Liverpool  district  conrt,  as 
alleged. 

BuiCEBDitii,  J. — I  think  that  in  this  case  our 
udgment  should  be  for  the  Crown,  on  the  ground  that 
the  connt  in  the  indictment  on  which  the  deft,  was  con- 
victed is  good  after  verdict,  and  that  the  objections 
made  to  it  are  cured  by  the  7  Geo.  4,  o.  64,  ss.  20, 21 
The  offence  far  which  the  prisoner  was  indicted  is 
created  by  the  B.  A.  (24  &  25  Vict  c.  134),  s.  221, 
which  enacts,  "  that  any  bankmpt  who  shall  do  any  of 
the  acts  following  with  intent  to  defraud  or  defeat  the 
rights  of  bis  creditors,  shall  be  guilty  of  a  misdo' 
meanor;"  and  among  the  acts  enumerated  is  this 
one,  on  which  the  indictment  is  framed:  "If  he  shall 
not,  upon  his  examination,  fhlly  and  truly  to  the  best 
of  his  knowledge  and  belief  discover  all  bis  property, 
real  and  personal,  inclusive  of  his  lights  and  credits, 
and  bow  or  to  whom  and  for  what  consideraUon  and 
when  he  disposed  of,  assigned,  or  transferred  any  part 
tbrreof,"  &C.  Now,  the  meaning  of  that,  there  can  be 
no  reasonable  doubt,  is,  that  the  offence  is  com- 
plete if  the  bankrapt  does  not,  with  intent  to 
defraud,  on  bis  examination,  fully  and  truly  discover 
all  bis  property  real  and  personal.  And  in  order 
to  commit  that  offence,  it  is  plain  that  be  most  have 
properly  real  and  personal,  and  tbat  be  must  keep  it  with 
"i-wit  to  defraud  his  creditors ;  and  probably  no  such 


offence  could  be  committed  until  his  examination  it 
quite  over,  for  it  is  also  plain  that  if,  during  any  put 
of  his  examination,  he  should  make  a  complete  dia- 
eojerj  of  his  property,  he  has  failed  to  commit  the 
offence.    The  question  now  is,  is  the  oBence  property 
charged  in  the  indictment  ?    The  old  rules  of  pleading 
required  thai  in  every  indictment  yon  should  state  tvsrf 
matter  with  a  certain  accuracy  as  regards  nuisbn, 
time  and  value ;   but  in  very  early  times  it  was  held 
that  it  was  not   necessary  to  prove  these  avermeota 
exactly,  except  where  number  and  value  were  of  the 
essence  of  the  offence.     In  the  present  case  the  oonut 
alleges  that  Nash   was  duly   declared  and  adjudged 
bankrupt  by  the  Court  of  Bankruptcy  for  the  Uverpcol 
district,  the  said  conrt   bemg   then  the  court  duly 
authorised  and  eompetent  to  adjudicate.    The  otxint 
goes  on  to  allege  that,  upon   bis  examination  in  Iht 
said  court,  with  intent   to   defraud   and  defeat  the 
rights  of  his  creditors,   be   did  not  fully  and  tral; 
discover,  to  tbe  best  of  his  knowledge  and  belief,  ill 
his  property,  to  wit,   all  his    personal   property  is 
money  and  in  goods.  Aeoording  to  the  rule,  it  would 
be   necessary    to    allege  with   certainty  the  somber, 
value  and  time,  though  it  would  not  be  neoessiiy  to 
prove  them  strictly,  and  so  the  count  would  be  bid ; 
but  then  arises   the  qnestion,  is  tha  want  of  then 
averments  cured  by  the  7  Qm.  4,  o.  64?    And  doo 
the  indictment,  as  it  stands,  describe  tbe  oSenee  in  Uw 
words  of  tbe  statute  creating  it?     If  the  matter  had 
to  be  considered  now  for  tbe  first  time,  a  good  deal 
might  be  said  upon  it ;   but  in  Rex  v.  Wankmer  the 
question    distinctly   arose   and    was   decided,  and  wi 
ought  to  follow  and  be  guided  by  tbat  deciaoo.    Is 
that  case  a  connt  was  held  good  after  verdict,  which 
stated  tbat  the  prisoner  had  in  his  possession  two  pUlcs 
upon  which  was  engraved  in  the  Palish  language  "t 
certain  promissory  note  for  payment  of  five  florins  pur- 
porting to  be  a  promiasory  note  for  payment  of  mooey 
of  a  oertun  foreign  prinoe,  that  is  to  say,  of  Nieolw, 
then  being  king  of  a  certain  foreign  country  called 
Poland."    At  first  there  was  a  difference  of  opinios 
among  the  judges — of  seven  to  six— whether  the  court 
ought  not  to  have  shown  what  money  florins  were, 
and   their   value,  but   subsequently  they  all   agned 
that  tbe  defect  was  cured  by  the  7  Geo.  c  64,  a  21, 
the  offence  being  described  in  tbe  words  of  the  itattits. 
I  do  not  think  it  necessary  to  say  whether  the  objec- 
tion is  cured  by  Lord  Campbell's  Act  (14  &  15  Vict, 
c.  100).     Ur.  Aspioall   further    contended  that  tlie 
offence  was  not  described  in  the  words  of  the  statate, 
because  the  indictment  alleges,  that  on  his  examiiitioii 
in  the  said  court,  tbat  is,  the  Bankruptcy  Cooit,  ani  i 
might   be   that  the   examination    took   pUce  ii  tit 
County  Court.    The  wotds  of  the  statute  and  of  the 
indictment  seem  also  to  point  to  the  whole  examisstM 
beiag  over,  and  we  are  to  aasiune  rather  that  the  wxau 
state   of  things  went  on  in  the  Bankruptcy  Court  «t 
Liverpool  than  tbat  the  proceeding  were  removed  into 
the  County  Court.    Then  it  was  objected  that,  beaw 
the  connt,  proceeded  to  state  in  the  last  part  of  the  dao* 
of  the  section,  what  was  perhaps    a    d^tinet  i^ean 
it  waa    bad  for    duplicity.      It    may   be  urged  th«^ 
in  point  of  fairness,  pleadings  should  not  be  doable,  «d 
the  prosecutor  may  be  put  to  elect  as  to  what  part « 
the  indictment  he  will  proceed  npoo.    After  f«di<*i 
it  must  be  taken  tbat  tbe  jury  (onnd  that  all  that  n* 
substantially   part  of  the   offence  was  proved,  sad 
though  the  jury  do  not  know  what  is  the  sulutsacs 
of  the  offence,  the  judge  must  be  taken  to  have  toW 
them.     The  latter  part  of  the   count  may  be  treated 
as  surplusage  and   may  be    struck    out.      Fc  """ 
reasons    I    think  our  judgment   should  be   for  the 
Crown. 

Mbllor,  J. — I  am  of  tbe  —nn  opinion.  »• 
authority  has  been  cited  to  show  that  duplicity  ii  • 
fatal  objection  in  a  criminal  case;  but,  whetiw  thit 
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be  w  or  not,  I  am  not  aware  of  any  ease  that  decides 
tbat  the  objection  is  opeo  on  a  wiit  of  error.  It 
might  be  open  to  doabt  whether  the  offence  iraa 
properlj  laid  in  the  oount,  if  it  bad  been  neceasaiy  to 
decide  on  the  abjection  before  the  verdict;  bnt  I 
think  that  the  7  Geo.  4,  o.  64,  was  intended  to  cure 
objeetiona  to  indictments  for  want  of  certaintj,  and 
objectioDs  that  had  no  bearing  on  the  merits  of  the 
caae.  It  is  sufficient  sfter,  if,  in  describing  the  offence, 
the  iangnage  of  the  indictment  follows  the  words  of 
the  Btatute.  Then  if  the  offence  here  is,  as  I  think, 
mffieientlj  described  in  the  words  of  the  statute,  the 
ooimt  is  not  rendered  bad  bjr  what  is  added. 
It  is  admitted  that,  unless  steps  are  taken  b;  the 
orediton  to  remore  the  proceedings  to  the  County 
Conrt,  the  examination  of  the  bankrupt  most  take  place 
in  the  Court  of  Bankruptcy.  No  circumatancait  are 
stated  to  show  how  the  jurisdiction  arose  in  this  case; 
the  count  alleges  the  examination  to  have  been  "  in 
the  said  court,"  which  refers,  to  the  Bankruptcy  Court 
ta  Urerpool,  which,  I  think,  mnst  be  taken  to  have 
been  the  right  court.  I  also  think  tbat  the  entire  ex- 
smiDatiou  of  the  bankrupt  must  have  concluded  before 
the  bankrupt  can  be  said  to  have  committed  an  offence 
mder  sect.  221.  We  cannot  say  that  the  objections 
sn  not  cured  by  the  7  Geo.  4,  c.  64,  without  over- 
nding  Sy.  v.  WanAaaa: 

Judgment  Jbr  tie  Crovm. 

MonJap,  Feb.  I,  1864. 
ExparteTwt  Guardians  of  thb  Bbidoebd  and 

CowBRiDaK  Union. 
Poor  low — Contribulion  from  parith  to  tk»  mtion — 
Refiual  of  ecerwer  to  pay—^Ducreivm  of  juetieei. 
Although  this  court  mil  not  interfere  vith  the  juitice* 
in  the    exereite   of  their    dueretion;  get    where 
Aep    have    ezercited   that  discretion  by  declining 
to  execute  a  provition  in  an  Act  of  Parliament, 
vpon  grounds  manifeitig  unsound,  Mil  court  will 
iiter/ere. 
An  order  of  a  board  ^guardians  uxa  made  upon  an 
overseer  for  contribution,  which  herefused  to  comply 
uith,  and   upon  an  application  to  Justices  for  a 
warrant  of  distress,  theg  refused  to  grant  it  i 
BeU,  that  this  court  would  review  and  control  their 
discretion: 

This  was  a  rule  calling  npon  John  S.  Boteler  and 
John  S.  Gibbon,  Esqrs.,  justices  of  Glamorganshire, 
and  Robert  Charles  N.  Came,  overseer  of  the  poor  of 
the  parish  of  Mash  in  the  Bridgend  and  Cowbridge 
Union,  to  show  cans*  why  the  said  juaticea  should  not 
issue  their  warrant  to  levy  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  R.  C.  K.  Carne  the 
several  sums  of  HL  lis.  and  3^  10s.  llci  the 
amount  ordered  hy  the  gnardiaas  of  the  poor  of  the 
•aid  union  to  be  paid  by  the  said  B.  C.  N.  Came  from 
the  poor-rates  of  the  said  parish  towards  the  relief  of 
the  poor  thereof,  and  to  the  contribution  of  the  said 
parish  to  the  common  fund  of  the  said  nnion. 

It  appeared  tbat  the  parish  of  Nash  had  been  an 
extra-parochial  place,  and  had  been  constituted  a 
parish  nnder  the  provisions  of  20  Vict.  c.  19,  s.  I,  and 
hii  by  an  order  of  the  Poor  Law  Board  been  annexed 
to  the  adjoining  Bridgend  and  Cambridge  Union,  and 
Mr.  Came,  who  was  the  sole  proprietor  of  the  land  in 
■och  parish,  and  the  overseer  thereof,  had  been  ordered 
to  pay  the  before-mentioned  amounts,  which  he  had 
dadined  to  do,  whereupon  application  was  made  nnder 
■set.  1  of  2  &  3  Vict,  c  84,  to  the  before-named 
jistiees  for  their  warrant  of  distress,  and  upon  the 
hearing  it  was  urged,  on  the  part  of  the  overseer,  that 
is  there  were  no  paupers  it  was  unreasonable  to  make 
the  demand ;  and  that  the  ordering  of  the  warrant 
being  in  the  discretion  of  the  jnstices,  they  shonld; 
mdsr  the  oiicomstancss,  refuse  to  gimnt   it    The 


jostices  thereupon  considered  their  determination,  and, 
by  their  chairman,  said,  "  We  have  given  the  matter 
our  best  consideration,  aud  think  you  have  shown 
sufficient  cause  to  justify  us  in  refusing  the  warrant," 
and  it  wan  refused  accordingly. 

By  sect.  I  of  the  2  &  3  Vict  «.  84,  it  is  enacted 
that  in  every  case  in  which  any  contribution  by 
overseers  of  moneys  required  by  the  board  of 
guardians  shall  be  in  arrear,  it  shall  be  lawful 
for  any  two  justices  acting  within  the  district 
wherein  such  parish  shall  be  situate,  on  application,  to 
stmimoo  the  said  overseer  to  show  cause  why  such 
contribution  has  not  been  ptud;  and  after  hearing  the 
complaint  "  if  the  jnstices  at  such  sessiens  shall  think 
fit,"  by  warrant  under  their  hands  and  seals,  to  cause 
the  smount  of  the  contribution  so  in  arrear,  together 
with  the  costs  to  be  levied  and  recovered  from  the  said 
overseer. 

Giffard  now  showed  cause  and  contended  that,  as 
the  statute  2  &  3  Vict.  c.  84,  s.  1,  gave  the  jnstices 
a  discretion,  and  as  they  had  exerdsed  it  by  refasiog 
the  warrant,  this  court  will  not  interfere : 
Reg  V.  MUU,  2  B.  &  Aid.  578. 
Lush,  Q.C.  (^Poland  with  him)  argued  that,  al- 
though in  general  the  court  will  not  interfere  with  the 
discretion  uf  jnstices,  yet  if  they  do  not  exercise  that 
discretion  according  to  law,  but  wilfully  refuse  to  carry 
out  tile  provisions  of  the  Legislature,  and  act  ob- 
viously from  mistaken  or  nnaound  motives,  the  court 
will  interfere ;  that  in  the  present  case  there  could  be 
no  sufficient  reason  for  withholding  the  warrant,  the 
real  reason  being  undoubtedly  their  feeling  that  it 
was  imfair  to  call  npon  the  parish  of  Nash,  which 
bad  no  paupers,  to  contribute  to  the  nnion  expenses : 
tfewbold  V.  Coltman,  6  Ex.  189 ;  80  L.  J.  149, 

M.  C; 
Seg.  V.  Staples  Inn,  32  L.  J.  181,  M.  C;  8  L.  T. 
Rep.  N.  S.  464. 
CoccBUBN,  C.  J. — I  certainly  do  not  desire  to 
trench  npon  the  ordinary  rule  that  where  the  justices 
have  a  discretion  this  court  will  not  interfere  ;  but  here 
it  is  plain  they  have  not  really  exercised  it.  Now  this 
extra-parochial  place  having  become  a  parish,  and  been 
annexed  to  the  neighbouring  union,  it  became  liable  to 
the  expenses  of  that  nnion,  and  the  justices  ought  to 
have  issued  their  warrant ;  but  they  declined  to  do  so, 
and  it  is  quite  clear  that  they  so  decided  because  they 
thought  the  introduction  of  this  parish  into  the  union 
was  unjust.  It  is  quite  clear  that  they  had  no  right 
to  enter  into  that  question.  They  have  acted  upon 
the  principle  that  as  the  law  was  unjust  they  would 
not  execute  it.  Thst  is  a  principle  we  cannot  recog- 
nise. There  being  all  the  grounds  upon  which  they 
ought  to  have  issued  their  warrant,  they  seem  to  have 
declined  because  they  thought  the  Act  of  Parliament 
a  bad  one.  The  rule,  therefore,  must  be  made  abso- 
lute; and  although  it  is  unusual  to  give  costs  us 
against  justices,  in  this  caae  I  think  the  role  should  be 
absolute,  with  costs. 
Blackburn  and  Mellob,  JJ.  concurred. 

A(2s  absolute  wiA  eotti. 

Bbo.  v.  Harrington. 
Battairiji — Second  application  for  an  order  qfter 
dismissal  of  the  first. 
Where  an  application  for  an  order  of  affiliation  is 
dismissed  not  upon  its  merits,  the  woman  is  not 
barred  from  maJdng  another  application. 
A  dismissal  upon  the  ground  of  there  being  no  suffi- 
cient corroborative  evidence  is  not  a  dismissal  t^on 
the  merits. 

This  was  a  rule  calling  npon  two  jnstices  of  Somer- 
setshire and  one  Sarah  Burton  to  show  cause  why  a 
certiorari  should  not  issue  to  remove  into  this  court 
u  order  of  affiliaUon,  whereby  the  said  defU  was 


Digitized  by  VJVjOQIC 


484 


MAGISTRATES'  CASEB. 


Q.  B.] 


COXWAT  V.  SiCHABDSOH — MasOH  V.   BiBBT. 


adjudged  to  be  the  putative  father  of  a  bastard  child. 
It  appeared  that  one  Sarah  Burton  haTing  beea 
delivered  of  a  bastard  child,  she  applied  to  jnatices  for 
an  order  of  affiliation  npon  the  deft,,  and  upon  the 
hearing  she  not  being  prepared  with  corroborative  evi- 
dence the  application  waa  diamissed.  Subsequently 
(within  tbs  twelve  months)  she  made  another  appli- 
cation for  a  summons,  which  came  on  to  be  heard 
before  other  justices,  but  in  the  same  petty  sessional 
division,  and  upon  the  hearing  an  order  of  affiliation 
was  made. 

The  present  rule  was  obtained  npon  the  gronnd 
that  the  dismissal  of  the  first  application  was  a  bar  to 
any  subsequent  application. 

Boll  showed  canae,  and  contended  that  a  prior  appli- 
cation was  no  bar  to  a  second  application,  if  mad* 
within  twelve  mouths  after  the  birth  of  the  diild,  aa 
was  the  case  here.     He  referred  to 

£eg.  r.    The  Juitiast   of  Bucktaghamthire,  18 

L.J.  U3,M.  C; 
JUg.  T.  Bruby,  18  L.  J.  157,  M.  C.  j 
Jieg.  V.  ifocAen,    14  Q.  B.  74 ;    18  L.  J.  218, 
M.C.;  ' 

Ex  parte  WeHerman,  16  L.  T.  Bep.  420; 
Jieg.  V.  Pichford,  30  L.  J.  133,  M.  C. :  4  L.  T. 

Rep.  N.  S.  210 ; 
Reg.  T.  Myott,  32  L.  J.  138,  M.  C. :  7  L.  T. 

Bep.  N.  S.  785  ; 
Reg.  V.  Thomat,  8  L.  T.  Rep.  N.  S.  460. 
B.  T.  Cole,  contra,  argued  that  the  case  waa  distin- 
gnisbable  from  Reg.  t.  Machen,  and  that  if  not,  the 
court  should  overrule  that  decision;  that  a  decision 
npon  the  merits  should  be  a  bar  to  further  applications, 
•r  the  deft,  may  be  continually  harassed  by  fresh 
applications.  He  referred  to  the  varions  cases  already 
cited. 

CoctBCBii,  C.  J.— I  am  of  opinion  that  this  mle 
shonld  bo  discharged.  In  the  first  place  I  agree  with 
the  former  decision  in  Reg.  v.  Machen,  that  where  an 
application  of  this  nature  is  dismissed  npon  the  gronnd 
that  there  has  been  no  sufficient  corroborative  evidence, 
t  is  not  a  dismissal  npon  tb*  merits,  and  therefore  a 
fresh  application,  if  made  within  the  statutable  time, 
may  be  made.  Bnt  it  is  not  necessary  to  rest  oar  deci- 
sion npon  that  gronnd.-  If  there  has  been  a  hearing 
npon  the  merits,  and  a  dismissal  npon  the  merits,  and 
if  that  be  brought  to  the  notice  of  the  justices  npon  a 
second  application,  and  there  is  no  other  evidence  pro- 
duced, I  think  that  ought  to  be  a  sufficient  answer, 
and  if  in  this  case  it  had  been  brought  to  the  attontioD 
of  the  justices  that  the  case  had  before  been  dismissed 
npon  the  merits,  and  that  theio  was  no  other  evidence 
in  support  of  the  application  than  was  before  snbmitted 
to  them,  I  should  have  been  disposed  to  give  effect  to 
the  present  application.  But  that  was  not  so  in  the 
present  case. 

Blickbdrn,  J, — I  am  of  the  same  opinion.— In 
Reg.  T.  Machen  it  was  decided  that  a  mandavtiu 
shonld  go  to  the  justices  to  hear  the  case  on  a  second 
application,  without  regard  to  the  former  decision  being 
npon  the  merits.  The  Conrt  there  swd  that  the 
analogy  was  to  a  nonsuit  I  by  no  means  say  that 
if  it  appeared  that  the  former  decision  were  really 
npon  the  merits,  I  shonld  not  bold  that  it  was  final; 
but  as  it  appears  that  the  first  application  was  dis- 
missed for  want  of  sufficient  corroborative  evidence, 
wo  cannot,  without  overruling  Reg.  v.  Machen,  bold 
that  tliey  had  not  jurisdiction  to  adjodicate  upon  the 
second  application.  The  case  of  Reg.  r.  Thonuu  has 
no  application. 

Mrllor,  J. — We  are  certainly  not  justified  inover- 
mling  Reg.  v.  Machen,  and  we  must  hold  ourselves  to 
be  bonnd  by  it,  and  in  this  particular  case  tber«  is  not 
the  slightest  reason  why  we  should  not  follow  it ;  for 
although  in  one  sense  the  former  application  was  dis- 
missed upon  the  merits — that  is,  not  open  any  merely 


[Ex. 


technical  grounds — they  were  not  merits  in  the  mm 
in  which  we  understand  them  in  relatitm  to  this  qMi> 
tion.  RuUdiiduirgtiwilkaiitt. 


DUBLIK. 
Tuetdoji,  Nov.  17,  1863. 
(Before  Lbfbot,  C.  J.,  HATBii  and  FrraoKEAU), JJ.) 
CoawAT  V.  BioHASDsoa. 
Appeal  from  justietf—CoiU. 
Where  an  expert  had  been  lodged  vilh  the  oglar  of 
the  court,  but  due  notice  had  not  been  given  bj  lit 
<^.  to  the  resp.,  the  court  hat  no /uritdictim  our  i, 
and  therefore  cannot  give  cottt  to  the  reep. 
This  was  a  case  sutod  by  the  jnsUces  o!  Tjmt, 
under  the  20  &  21  Vict,  c  43. 

Feathenton  B.  Lowry  moved,  on  notice,  thst  tb 
case  stated  be  struck  ont  of  the  Crown  Paper,  oi  ilu 
groonds  that  the  app.  had  not  served  the  reep.  mth  i 
notice  and  a  copy  of  the  case  stated  within  three  dijj 
after  receiving  it  from  the  justices,  and  had  not  witba 
three  days  transmitted  the  case  to  this  court  TIh 
affidavits  of  the  reap,  and  petty  sessions  clerk  of  Coob- 
town  deposed  that  the  justices  signed  the  case  on  Ik 
24th  Oct ;  that  by  the  direction  ef  the  app.  it  *« 
forwarded  on  that  day  by  p<At  to  his  attorney  and  the 
letter  registered],  and  in  due  course  of  delivery  cum  t» 
band  on  the  26th  Oct,  before  twelve  o'clock  ajn.  11* 
resp.  was  not  served  with  the  notice  and  copy  of  tin 
case  until  the  2nd  Nov.,  and  on  the  same  day  tbi 
officer  of  the  court  received  the  ease,  and  relied  oi 
Morgan  v.  Edmtrdi,  5  H.  &  N.  415 ;  »  L  J. 

I08,M.  C;    and 
Woodhoutt  V.  Woodhoute,  29  L.  J.  149,  M.  C 
McCaueland,  Q.  C— The  oonrt  having  Anek  Mt 
the  case  for  want  of  jurisdiction,  cannot  give  costs: 
Fraivr  v.  FoOurgUl,  14  a  B.  298. 
F.  LowTj/.—Tbn  app.,  by  transmitting  the  eiaa,  bis      ' 
brought  himself  withm  the  jurisdiction ;  and,  per  At      j 
derson,  B.,  in  Peten  v.  Sheeman,  10  H.  &  W.  214,       ' 
evny  person  who  comes  before  a  conrt  is  liable  t«  tbi      ^ 
jurisdiction  as   to  costs.    But  the  caaei  of  Car  t. 
Stringer,  1  E.  B.  &  E.  125,  and  Reg.  v.  Padmdt,  8 
E.  &  B.  704,  are  clearly  authorities,  that  where  >  cut 
has  been  diamissed  for  want  of  jurisdiction  the  eeort 
has   power  to  give  costs.      Frater  r.   FothergB  » 
clearly  distinguishable.     The    oonrt   never  had  loj 
jurisdiction,  and  the  resp.  had  done  no  act  to  bin( 
himself  within  the  jurisdiction. 

Lkfbot,  C.  j. — Strike  out  the  (ass.    The  not 
says  nothing  about  oosti. 


OOTTBT  OF  EZCHEQtTEK. 

Beportedbyl*.  BAiLnandH-LsioB,  Eaois.,  BaniiUa- 
at-Law. 

Monday,  Jan.  18,  1864. 

Mason  (Clerk  to  the  Waterloe-with-Seaforth  Lool 
Board  of  Health),  app.,  v.  Bibbt,  resp. 

Public  Bealth  Ad  1848  (U  4  13  VieL  e.  63)0.(9 
and  \50— Service  of  notice  on  "  owmr  "  er  mm 
"  inmate  of  his  place  of  abode." 

By  the  Public  BealA  Ad  1848,  e.  69,  U  i$  pntUd 
that  m  caie  any  ttred  or  any  part  liereo/  (*•• 
being  a  higkuay')  be  not  emoered,  hvelU,  paoi, 
JIagged,  and  channelled  to  the  eatiifaeliom  ofAe 
local  board  of  health,  tuch  board  mt^,  by  nttta  ■ 
vriUng  to  tie  "o-mmt"  of  tie  prtmuee  fia^ 
adjoining,  or  abutting  upon  tuck  parte  tktmi  ■ 
may  require  to  be eeaired,  ^c,  require  Um  le  eenr, 
fc.,  viMn  a  time  to  be  ^ledjied  intucknotieei  —i 
if  not  complied  with,  the  heal  boardmagde  U  mi 
charge  U  to  the"  owntr." 

The  ttrtiee  of  tuck  a  notice  umm  a  efank  aHieefi' 
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MaSOH   *.  BiBBT. 
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a/  lie  "owntr,"  whtn  the  omer  earrut  tm  Au 
iiiniwM,  u  a  mfidmU  ttniea,  amd  is  a  tervict  vpon 
um  " inmate  qTkiiplaeaqfabodt"  mtdtrtect.  ISO 
t/lIM  Ad. 

Thii  WIS  a  e«se  lUted  by  lOMffttntat  pnmunt  to 
SO  i  SI  Viet.  e.  48,  for  the  opinion  of  tbi«  comt. 

A  local  board  of  hsaltb  for  the  district  of  Water- 
loo-with-Seaforth,  in  Lancuter,  bad  bean  duly  oon- 
itital«d  nnder  the  proriaons  of  the   Public  Health 
1848  (11   &  IS  VioL   c.   63).    By  aeot.  69   it  is 
enacted  "that  in  case  any  preaent  or  fntore  street, 
or  any  part  thereof  (not  being  a  highway),  be  not 
sewered,  lerelled,  pared,  flagged  and  channelled,  to  the 
satiifaction  of  the  local  board  of  health,  such  board 
may,  by  notice  in  writing  to  the  respective  owners  or 
oceapiers   of    the    premiaea   fronting,    adjoining,    or 
abatdng  npon  snoh  parts  thereof  as  may  require  to  be 
sewered,  lerelled,  pared,  flagged,  or  channelled,  require 
them  to  sewer,  &c.,  the  same,  within  a  time  to  be 
specified  in  snoh  notice,  and  if  each  notice  be  not  com- 
plied with  the   local  board  may,  if  they  think   fit, 
azecnte  the  works  mentioned  therein,  and  the   ex- 
penses inenrred  by  them  in  so  doing  shall  be  paid  by 
the  ownen  in  dnfanlt,  according  to  and  aa  therein 
specified;  and   by  sect.    150    in   all   cases  in  which 
soy  notice  is  by  this  Act  required  to  be  giren  to  the 
owner  or  occajuer  of  any  premlees,  it  shall  be  suffident 
to  address  the  notice  to  them  by  the  deecription  of  the 
"  owner  "  or  "  occnpier  "  («»  the  case  may  require)  of 
the  premises  (naming  them)  in  respect  of  which  the 
notice  is  giren  without  further  name  or  description, 
and  the  notice  shall  be  serred  npon  them,  or  one  of 
them,  as  the  case  may  require,  either  personally  or  by 
delirering  the  same  to  some  inmate  of  his  or  tbeir 
place  of  abode." 

At  a  petty  sesnons  at  Lirerpool,  for  the  diruiion 
of  Kiriidale,  on  the  24th  March  1863,  an  information 
churned  of  the  app.  MU.  as  his  share  of  expenses 
mcarred  by  the  beard  in  the  repair  of  a  certain  street, 
net  being  a  highway,  be  being  the  owner  of  certain 
premises  there.  An  objection  was  taken  to  the  serrice 
of  the  notice,  and  the  justices  having  decided  that  it 
was  insofficiently  serred,  npon  the  application  of  the 
eolpplainaak  they  submitted  the  following 
caax. 

Upon  the  bearing  of  the  infonnation  it  was  prored 
on  the  part  of  the  app.  and  found  aa  a  fact,  that  the 
r«sp.'s  home  or  place  where  he  and  his  family  dwelt 
waa  not  within  the  district  of  the  said  local  board  of 
health  on  the  date  or  at  the  time  of  serrice  of  the  said 
Dotioe  as  to  tba  sewering,  &c.  the  sud  premises ;  that 
the  resp.  dwelt  with  Us  family  at  Warertree,  near 
lirerpool,  and  bad  also  an  office  or  place  of  businees 
in  lirerpool,   neither  of  which  places  waa  within  the 
district  ot  the  said  local  board,  &c.    The  evidence  on 
the  bearing  of  the  information  as  regards  the  ser- 
vice  of   notice   npon    the  reap,   was  as    follows : 
Wm.   Berks   being    sworn  said — "I  serred   a  copy 
of  a  notice   I  produce  (being   the    said    notice  of 
the  3rd   Sept.    1861)  on    Mr.    Bibby  at  his   office 
in  Water-street  in  Lirerpool,  on  the  3rd  Sept.  1861. 
I  aaked  a  clerk  if  Mr.  Bibby  was  in  ?    and  he  aaid, 
"He  is  engaged,  and  may  be  ao  for  some  time."    I 
toU  the  clerk  I  wanted  to  serre  Mr.  Bibby  with  the 
notice.     I    read  a  part  of  it  to  him  (the  clerk).     It 
eommeneed  by  being  addressed  to  Mr.  James  Bibby.    I 
then  gave  it  to  the  clerk,  and  be  read  it  and  aeemed  to 
understand  it.    I  explained  to  him  that  it  was  to  do  some 
aewerage  works  at  bis  premisss  in  Waterioo.    I  waited 
a  qoarter  of  an  hour  for  Mr.  Bibby ;  he  was  not  dis- 
engaged, and  I  did  not  aee  him.    He  (the  clerk)  said, 
"  I'll  see  and   giro  it  to  Mr.  Bibby  ;"  who,  on  being 
croes-exatnined,  said — "I  only  saw  one  clerk,  I  saw 
him    throDgh    a   small  window  in   A»   partitioning 
ef    the    office.      I   cannot  say,   from   what   I  saw 
of  this   clerk^  what  his  occupation  was."    Upon  this 


the  reep.  contended  that,  as  the  notice  of  the  3rd 
Sept.  1861  was  prored  to  hare  been  serred  by  being 
left  with  a  clerk  of  the  resp.  at  the  office  or  place  m 
business  of  the  resp.  in  Lirerpool,  the  same  not  being 
the  place  of  hia  residence,  and  not  being  within  the 
district  of  the  said  Waterloo-with-Seafortb  looal  board 
of  heath,  it  waa  not  legally  serred,  and  that  it  onght 
to  hare  been  serred  in  one  of  the  modes  prescribed 
by  the  ISOlh  section  of  the  Pnblio  Health  Act 
1848,  and  that  the  words  "  inmate"  and  "  pUoe  of 
abode"  in  the  section  referred  to  serrice  on  an  "  in- 
mate" at  the  house  or  place  of  residence  or  dwelling- 
place  of  the  reap,  and  his  family,  and  that  the  said 
clerk  was  not  "  an  inmate"  and  the  said  place  of  bnai- 
nees  wag  not  a  "  place  of  abode"  within  the  meaning 
of  the  said  Act,  and  that  accordingly  no  legal  service 
of  the  said  notice  had  taken  place.  The  app.  con- 
tended that  the  words  "  place  of  abode"  meant  a  plaoe 
where  the  reap,  abides  or  carries  en  his  business, 
where  be  was  nsnally  to  be  found  in  matters  of  busi- 
ness, and  that  the  clerk  was  an  "  inmate"  and  the  aaid 
place  of  btuineas  was  a  "  place  of  abode"  within  the 
meaning  of  the  said  Act,  and  consequently  that  the 
serrice  of  the  said  notice  was  legaL  We  being  of 
opinion  that  the  aaid  notice  had  not  been  legally  aerred, 
dismissed  the  information  accordingly. 

The  qnestion  of  law  arising  on  the  above  statement 
for  the  opinion  of  the  court  is— 

Whether  we  are  correct  in  point  of  law  in  finding 
that  the  notice  was  not  serred  ss  required  by  the 
150th  section  of  the  Act  of  Parliament.  Therefor* 
the  judgment  of  this  oonrt  is  requested  thereon,  or 
what  should  be  done  in  the  premises. 

Leo.  Ttmple  for  the  app. — The  only  qoeetion  to  bo 
determined  is,  whether  the  serrice  of  the  notice  referred 
to  was  a  legal  and  good  serrice  ?  Nothing  appeara  in 
the  case,  nor  was  there  any  aridenoe  before  the  justices, 
to  show  that  be  did  not  receire  iL  The  presumption 
is,  that  he  did  get  it,  ss  he  was  in  court  before  the 
justices  when  the  case  wss  beard,  and  might 
hare  deposed  to  the  fact  if  he  did  not  get 
it.  Delireiy  of  the  notice  to  a  clerk  at  the 
place  of  baainess  satisfies  the  words  of  the  ISOtb 
section  of  the  Public  Health  Act  1848,  the  resp.  being 
in  his  office  at  the  time,  bnt,  as  it  was  said,  then, 
engaged.  In  AbUU  r.  B<uham,  S5  L.  J.  239,  Q.  B., 
"  place  of  abode,"  aa  need  in  the  C.  L.  P.  A.  1852  (IS 
&  16  Vict  c.  76),  sect.  6,  is  satisfied  by  giring  the 
place  of  btisinees.  In  Atteaborough  r.  Thon^noit,  2  H. 
&  N.,  Pollock,  C.  B.  said  a  place  of  abode  is  the 
plaoe  where  a  man  abides,  and  reaidenoe  ia  where  be  ■ 
reeides,  and  a  man  may  abide  or  reeide  not  where  he 
sleeps,  but  in  some  other  place.  In  Utulope  r.  Tkonte, 
M.  &  S.  103,  Lord  EUenborougfa  aaid,  the  worda 
"  plaoe  of  abode "  did  not  necessarily  mean  the  place 
"where  the  party  aleepa."  In  BlackmU  r.  Englmtd, 
8  E.  &  B.  54,  it  waa  decided,  that  nnder  the  Billa  of 
Sale  Act  ( 1 7  &  1 8  Vict,  c  36),  a.  1 ,  the  words  residence 
and  occupation  were  satisfied  by  "  W.  R.  Cntbbert, 
of  Eiog's-bench-walk,  ^aer-temple,  in  the  city  of 
London,  clerk  to  Messrs.  B.  and  &.  of  the  same  place, 
Bolieitors."  Lord  Campbell  there  swd,  "  his  resideno* 
is  where  he  is  likely  to  be  found."  Coleridge,  J.:  "The 
striet  oonstmctbn  does  not  apply  where  the  object 
of  the  Legislature  is  to  giro  partiee  such  information  as 
may  lead  to  the  finding  of  the  attesting  witness." 
Wlgbtmaa,  J.  said :  "  If  he  bad  described  himself  u 
residing  at  his  lodgings,  his  occupation  being  clerk  to 
an  attorney,  such  a  description  would  not  be  so  con- 
renient  as  that  of  the  plan  where  be  performed  his 
ordinary  duties."  Erie,  J.  said  that  "  in  Lambe  r. 
Smgthe,  IS  M.  &  W.  433,  it  was  held  a  mao'e  actual 
domioil  was  where  he  had  bis  household  goods,  that 
that  was  his  place  of  residence,  bnt  it  does  not  dscide 
that  the  place  of  actual  bnaineas  was  not  also  a  man's 
reaideace."    In  order  to  ascertain  the  meaning  of  the 
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worda  "  place  of  abode  "  in  the  Act  of  Parliament,  it 
is  necesaarj  to  ne  the  object  tbr  atatote  bad  in  view, 
and  it  intended  only  that  the  person  to  be  affected  hj 
the  Deflect  to  aeirer,  &c,  ahoold  have  noUce  of  what 
waa  required  of  him  by  the  local  board,  aatborised  in 
case  of  contiooed  neglect  to  do  the  reqaiaite  work. 
The  notice  waa  more  likely  to  reach  him  if  left  with  a 
clerk  at  his  office,  and  where  he  then  actoally  was  at 
the  time  the  notice  was  left,  than  if  given  to  a  servant 
at  his  private  residence.  The  cases  above  referred  to 
show  snch  service  was  sufficient. 

iMMkmgUm,  for  the  resp.,  contended  that  the 
qoestion  whether  the  resp.'s  office  in  Water-street  was 
the  re8p.'s  place  of  abode  was  not  a  qnestion  of  law 
bat  •  qoestion  of  fact  only,  and  for  the  jnatices  alone 
to  determine.  An  office  or  place  of  bmiineas  belonging 
to  the  ^eap.,  not  being  his  reaidence  or  dwelling-place, 
was  not  the  resp.'s  "  pUoe  of  abode "  within  the 
meaniogof  the  statute  11  &  12  Viet.  o.  63,  s.  150. 
That  the  question  whether  the  clerk  or  other  person 
mentioaed  in  the  case  to  whom  the  notice  was  per- 
aoually  delivered  was  an  "inmate"  of  the  resp.'s 
"  place  of  abode  "  was  not  a  question  of  law  but  a 
question  of  fact  only,  and  that  a  clerk  acting  as  such 
to  the  resp,  in  the  resp.'s  office  or  place  of  business, 
that  not  being  the  residence  or  dwelling-place  of  the 
clerk  er  of  the  resp.,  was  not  an  "  inmate "  of  the 
t«ap.'s  place  of  abode  within  the  meaning  of  that 
statnte.  That  the  notice  mentioned  in  the  case  was 
not  duly  served  upon  or  given  to  the  reap,  according 
to  the  requirements  of  the  Act  of  Parliament,  a.  150, 
or  otherwise.  In  Rai  v.  Tke  InhabittmU  of  North 
Cmrg,  4  B.  ft  C.  953,  Bayley,  J.,  at  p.  959,  says : 
The  question  is,  what  is  the  meaning  of  the  word 
'nside?*  I  take  it  that  that  word,  where  there  is 
nothing  to  show  that  it  is  used  in  a  more  extensive  aenae, 
denotea  the  place  where  an  individual  eats,  drinka  and 
sleeps,  or  wbsre  his  fvnily  or  his  servants  eat,'  drink 
and  sleep.  An  affidavit  verifying  a  plea  in  abate- 
ment of  the  non-joinder  of  a  contractor  tuder  the 
3  &  4  Will,  c  42,  s.  8,  must  state  the  place  of  residence 
of  the  contractor,  and  not  merely  his  place  of  bnai- 
neas."  In  Maghay  v.  Miulie,  5  C.  B.  283,  Manle, 
J.,  delivering  the  considered  judgment  of  the  eonrt, 
said :  _  "  The  plaoe  that  is  described  as  the  place 
of  residence  of  D.  is  in  asms  sort  of  popular  sense 
his  residence ;  he  had  until  very  lately  actually  resided 
there,  his  name  waa  still  over  the  door,  and  he  con- 
tinued to  carry  on  his  business  there.  We  think, 
however,  that  it  is  not,  within  the  meaning  of  this 
(the  8th)  section,  his  place  of  .residence."  [Hartir,  B. 
^Thore  are  two  cases  which  have  been  cited  by  Mr. 
Temple  quite  in  point  upon  this  question;  why  shoiUd  we 
depart  from  them  7]  Because  the  cases  I  have  jnal 
referred  to  are  entirely  to  the  contrary,  and  give  the 
enatomary  meaning  to  the  words  used  in  this  statute. 

Pollock,  C.B. — The  question  put  to  us  by  the  magis- 
trates is,  whether  they  were  correct  in  point  of  law  in 
finding  that  the  notice  waa  not  served  as  required 
by  the  150th  section  of  tlie  Act  of  Parliament, 
requesting  ths  judgment  of  this  court  thereon,  or  what 
sbonld  be  done  in  the  premises.  I  own  I  am  clearly  of 
opinion  that  the  notice  referred  to  in  this  case,  which 
was  served  on  one  of  the  resp.'s  clerks  at  his  office 
where  his  business  is  carried  on,  and  where  the  resp. 
then  was,  he  being  at  that  time  there  in  the  inner 
office,  the  clerk  promising  to  give  it  to  the  resp.  as  soon 
as  the  resp.  was  disengaged,  was  a  perfectly  good 
service,  and  the  justices  should  be  directed  to  deal  with 
it  aooordingly,  the  1 50th  section  providing  that  the 
notice  may  be  served  upon  the  owner  either  personally 
'  or  by  delivering  the  same  to  soma  inmate  of  his  place  of 
abode ;  with  a  proviso  that  although  his  place  of  abode 
be  known  to  the  local  board,  yet,  if  he  be  not  within 
the  limit*  of  their  district,  it  shall  be  sufficient  for  them 
to  transmit  any  notice  directed  to  him  byname  tbiongh 


the  post,  or  if  his  place  oF  abode  be  unknown,  upon  mi) 
inmate  of  the  premises,  the  service  was  perhcUy  gNd, 
independent  of  that  section ;  and  as  to  his  plan  «( 
abode,  his  place  of  buuneas  was  here  his  plan  oi  abode, 
and  that  without  any  reference  to  the  ISOtb  aeetioi  of 
this  Act  at  all.  Our  judgment,  therefore,  will  be  ii 
favour  of  the  apps. 

Habtir,  B. — This  notice  was  served  by  ddivaiiig 
it  to  a  clerk  of  the  reep.  at  his  office  and  plaoa  of  bna- 
neaa.  A  man  may  have  two  plaoes  of  abode,  one  wheit 
he  stays  by  day,  and  another  where  he  sleeps  by  ligkt. 
In  my  Judgment  the  question  put  to  us— whetbar  the 
justices  were  correct  in  finding  that  the  notioe  wu  sot 
served  as  required  by  the  150th  section— should  be 
answered  that  they  were  not  correct.  I  think  the; 
were  not  correct,  and  I  am  quite  prepared  to  uy  tk4 
the  notioe  was  sofficienUy  served  apon  the  reap.,  tU 
owner,  as  by  the  150th  aectioi  of  the  statute  is  n- 
quired. 

PiooTT,  B.— I  am  of  the  same  epinion,  and  think 
there  was  a  sufficient  service  of  the  notioe  in  thiseaa. 
Judgment /or  tht  app.  mlJumt  eo$tt  (as  tl  ii  *i( 
unttl  mdtr  nuh  drttmutaaeu  to  grmt  eooli)^ 

Attorney  for  the  apps.,  Jas^  Ifosoa,  UverpaoL 

Attorneys  for  the  resp.,  Smp$om  and  Ntrli,  lint- 
pooL 

EXOHEatTSB  OHAMBES. 

Reported  by  H.  I,»aii.  Esq.,  Bairistec-at-Lsw. 

Satwrdoji,  Nop.  28,  1863. 
(Before  Pouxick,  C.B.,  Bbamwzi.1.,  Ctutmnu.  lal 
PiooTT,  BB.,  Blackbvbh  and  Mkllob,  JJ.) 
QoRB  t;.  Sir  Gbobob  Gbbt  amd  othei& 
Lunatie—5  #  6  Viet.  e.  22,  s.   14  (Qwoi''  Prim 
Act) — Rtmovtd  of  bmatic  pri$onert   to  BMMm 
Bospital—l  #  2   Via.  c.  100;  ami  16  ^  17  Tid. 
c.  96. 
A  priioner  of  muomid  mind  tn  (is  Qaen't  Aims 
vat  removad  thertfrom  m  1856  to  BetUAm  B»- 
pilal  under  uct.  14  ofi  4  6  Viet.  e.  22.- 
Held,  in  on  action  for  fabe  impriionmml,  liet  tk 
remomUwae  juttffiabU  under  that  Act,  at  lie  M 
wo*  not  quaUfied  by  the  previout  ittUute,  1  4  ' 
Viet.  c.  1 10,  t.  102  (the  Insolvent  Debtort'  Aef),  xr 
rtpeajed  or  altered  <gr  the  lubtequent  ttatnta  8  4 1 
Vict,  c  100;  amd  16  #  17    Kie<.  e.  96  (iMsttf 
Aeuy 

Error  firom  the  Court  of  C.  B. 
This  was  an  action  for  false  imprisonment  for  hsviai 
removed  the  pit.  on  the  9th  Feb.  1856  from  theQsoa> 
Prison  where  he  wss  confined   for  debt  to  Bsthloba 
Hospital,  and  having  kept  him  there  as  a  lunatie. 

The  defts.  pleaded,  1.  Not  guilty  ;  2.  A  jostifcatioi 
undtr  the  Queen's  Prison  Act  (5  &  6  Vict.  e.  Vt). 

The  cause  was  tried  before  Erie,  CJ.,  attheUidiDo- 
sex  sittings  after  Trinity  Term  1862,  when  a  verdict  ni 
found  for  the  defts.  on  the  second  plea,  the  learoedji^ 
having  directed  the  jury  to  convder,  if  they  nn  d 
opinion  that  the  pit.  was  a  lunatic,  whether  tht  i^ 
bad  dnly  compliad  with  the  Queen's  Prison  Act  witkosl 
regard  to  the  Insolvent  Dehton'  Act  (1  At  Vict 
c.  110)  or  to  8  &  9  Vict  &  100,  and  16  &  17  Vkt 
c.  96  (statutes  relating  to  Innaties^ 

A  role  bavbg  been  obtained  for  a  new  trial  M  Ao 
grounda  inter  oka  of  non-direction  and  misdinetios,* 
for  judgment  nan  abtlanle  tertdklo,  and  diaduojed  b; 
the  court  below,  the  pit.  now  hrongfat  SRV  ■■ 
appeared  in  person  to  support  his  eass. 

The  aoKdtor-Gentral  (the  AUoiM)  gwwt 
Welibg  and  T.  JoM»  with  him)  for  the  defts-  wan  t* 
called  on. 

Pollock,  C.B.— I  am  of  opinion  tiiat  the  jadg»«t 
Of  the  oonrt  below  must  be  affirmed.  Tb*  pit  koi 
oontendsd  that  bdog  an  Imdrtnt  dsMor  ht  vis  ■* 
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titled  to  be  treated  as  soch  according  to  the  proTiaioiw 
of  tlie  Insolvent  Debtors'  Act,  1  &  9  Vict  e.  IIO, 
s.  103.  Bat  the  Qneen's  Prison  Act  Tirtoall/  repeals 
that  Act  so  far  as  it  is  inconsistent  with  it,  neither  is 
it  orenidden  by  16  &  17  Vict  c  96.  At  sect.  4  of 
thst  Act,  which  enacts  that  no  person  not  a  paoper 
shsll  be  received  into  a  hospital,  &&,  cont«ns  the 
aavmg  clanse,  vix.,  "Save  where  otherwise  provided 
or  anthorised  nnder  this  or  anj  other  Act ; "  and  as  in 
the  present  ease  it  has  been  "  otherwise  provided  "  by 
the  Qneen's  Prison  Act,  the  jndgment  ef  the  conrt 
below  most  be  aflSrmed.  JiUgmaa  i^imied. 

Pabbt  v.  Thb  Cbotdov  OoHMEBoiaL  Cokb 
CoMPAirr. 
Act   of  Partiaaunt — Pmallg — Common  m/ormer — 
10  Oo.  4,  e.  73  ^Crogilon   ImprovauetU  Act")— 
10#n   Viet.  e.\i{6MWorkt  Chute* Aa  16*1) 
— Septal  bg  implieiUion. 
&/  lit  Croydon  Improvement  Act  (10  Geo.  4,  e.  73), 
a  penalty   of  2001.  it  impoted  upon  ang  gat  or 
otier  eompcmg  far  tuffering   tmy  tfflpure  matter 
to  jlou  into    ang   ttnim,  j%,    to  be  tued  for  bg 
osy  common  informer.     By  Ika  31«(  <«o(tv»  of  the 
Oat  Workt  CImuet  Act  1847  (10  ^  II    Viet,  c 
I5X    a   like  penally   it   impoted  for  the   tame 
offence,    tuch  penally   (bg  ted.  23)   "(o  be  re- 
covered by  the  perion  into  wAose  uxOer  luch  tub- 
•toaee  ihuU  be  conveyed,  or  tthote  water  ihall  be 
fiiuled  bj/  any  tuch  act:" 
Bdd  (confirming   the  decition  of  the  court  below), 
that  the  latter  promion  mat  pro  tanto  a  repeal 
ef  the  former. 

This  waa  an  aotioo,  brooght  hj  the  pit  ■■  informer, 
against  th«  Croydon  Qas  Company  for  the  penalty 
given  by  10  Qeo.  4,  e.  73,  to  any  common  informer,  in 
esse  of  pollntien  of  water  by  a  gas  company  within 
the  limits  of  the  local  Act 

The  defta.  pleaded  that  the  acts  and  things  oom- 
pUined  of  were  committed  and  happened  after  the 
paasing  aod  coming  into  operation  of  the  Croydon 
Commercial  Oas  and  Coke  Aet  (10&  U  Vict  e.  134) 
and  after  the  Ist  Aug.  1849;  and  that  the  said  acts 
and  things  were  and  are  such  and  the  like  acts  and 
things  aa  ore  described  in  the  3 1st  section  of  the  Qas 
Clinses  Act  1847  (10  &  11  Vict  c.  14),  and  noother, 
and  that  the  pit.  is  not  and  never  has  been  the  person 
into  whoM  water  the  washings  or  other  sabstanoes  pro- 
dooed  in  making  or  sopplying  gas  in  snch  Act  msn- 
tioiwd,  being  the  washings  and  other  waste  liquids, 
tahstanoas  and  things  in  the  declaration  mentioned, 
were  eoDTayed  or  flowed,  or  the  person  whose  water 
waa  fooled. 

To  this  pie*  the  pit  demnrred,  on  the  gromid  that 
the  pit's  right  to  sne  for  the  penalty  given  by  10  Geo. 
4,  c.  73,  8.  27,  was  not  taken  away  by  10  &  II  Vict 
0.  124  incorporating  the  10  &  11  Vict  0.  15,  a.  81, 
aod  that  the  two  penalties  were  camohktive.  The 
Coort  of  C.  B.  having  given  jodgment  for  the  defts., 
the  pit  now  brooght  error. 
Jogea  appeared  for  the  pit,  and 
Hongman  for  the  deft,  and  referred  to  the  following 


OoUton  V.  Buck,  IS  E.  373  ; 

Clarht  V.   Oreat  Central    Oat    Compatg,    13 

C.  B.  838 ; 

Reg.    V.    TVwtees  of  fforthleach  and    Witneg 

Roadt,  5  B.  &  Ad.  939. 

PoLlXiCK,   C.  B. — We   are    all   onanimona  in  oar 

opinion  that  the  jodgment  of  the  court  below  should 

be  affirmed.     Hy  own  opinion   is,  that  in  constmiag 

•  penal  statnta  of  any  kmd  no  eSeet  onght  to  be  given 

o  a  penal  clanse  bt^ond  that  which  it  is  clear  the 

Legialatore  meant     Whatever  one  is  satisfled  is  the 

tnu  eonstmction  of  the  Act,  that  constmctioo  ought 


to  prevail ;  bat  if  there  be  any  reasonable  donbt,  whether 
the  snbject  be  a  penalty,  or  conflscation,  or  a  penal  in- 
fliction of  any  kind — one  is  not  to  oonstrae  the  Act 
so  as  to  make  it  penaL  Something  more  might  have 
been  nrged  in  favoor  of  the  pit,  if  be  could  have 
shown  from  any  clanse  that  the  second  penalty  was 
given  in  lien  of  an  action  for  damages.  Bat  the  new 
statate  creates  precisely  the  same  penalty  of  2001.,  and 
it  does  not  say  that  it  is  to  be  additional.  The  mean- 
ing, I  think,  is  that  the  second  penalty  is  sahstitnted 
pro  tanto  for  the  flrst 

Bbahwbll,  B. — I  am  of  the  aame  opinion.  The 
Croydon  Gaa  Company  was  not  in  existence  till  created 
by  the  statate  with  which  the  Consolidation  Act  of 
1847  is  incorporated,  and  the  penal  enactment  as  to 
the  company  may  be  read  thns :  that  for  every  snch 
offence  oommitted  by  the  company  they  shall  forfeit 
200A;  this  is  the  penalty  to  which  they  are  snb- 
jected.  Bat  it  is  said  that  is  not  to  be  the  only  oon- 
seqaenoe  ;  bnt  there  is  another  forfeiture,  which  clearly 
is  not  repealed,  as  to  the  rest  of  the  world,  and  is  sot 
therefore  to  be  taken  as  repealed  as  to  the  company.  It 
seems,  however,  to  me,  that  when  it  is  said  the  com- 
pany are  to  forfeit  2001,  it  means  200L  only.  It  is 
not  necessary  to  say  that  the  old  Act  is  abrogated  ;  ia 
fact,  it  is  not  There  are  cases  in  which  it  might  be 
pot  in  force.  But  why  should  the  gas  company  be 
liable  to  two  penalties,  when  nobody  else  offending 
onder  the  old  Act  has  to  safliar  more  than  one  7 
Lastly,  what  my  brother  Williams  has  said  in  the 
mart  below  ss  to  the  23rd  section  of  the  Gas  Clauses 
Act  1847  seems  to  me  to  be  entirely  conclosive. 

The  rest  of  the  Conrt  concurred. 

___^      Judgment  afi  meJ 

BBBOB  FBOM  TBB  EXOBBQUBB. 

Wednetdag,  Dec.  2,  1863. 

(Before  Williams,  Willss,  Blackbubx,  Ksatibo 

and  Mellob,  JJ.) 

OSOBABD   V.   BoBSBTa. 

Falee  impritonmenl — Notice  of  action — Apprehention 
on  charge  of  felony  without  warrant — ''Found 
eommiUing"—2i  <f  25  VicL  c.  96,  u.  103,  113. 

In  an  action  for  amtt  and  falte  ia^iritonment  of  pit. 
upon  a  charge  of  tteating  hit  empltger'i  monq/, 
where  the  evidence  wai  that  deft,  gave  pit.  (Ut 
ihopman)  into  cuttody  within  Jive  minutei  after 
finding  a  marked  farm  in  pll.'s  pottettion,  whichpU, 
had  received  ten  nunutei  before,  and  which  in  due 
coune  of  businea  he  ought  to  have  immediate^ 
handed  to  the  deft.'t  eathier,  it  wot 

Held,  bg  the  Ex.  Ch.,  that  the  pit.  wai  not  "found 
eonmiUmg"  the  offence  under  ted.  103  of  the  24  4  25 
Viol.  c.  96,  and  that  deft,  wat  not  entitled  to  notice 
of  action  under  tect.  l\S  of  the  tame  statute. 

The  deft,  m  the  above  action  pleaded  "  not  guiltg  " 
(by  ttat.  2i  4  25  Vict.  c.  96,  tt.  4,  68,  103, 
113),  and  (i«  learned  judge  directed  (As  jurg  that 
under  the  iitue  and  evidence  ifforetaid  at  to  the  cir- 
cumttanae  of  defl't  not  hairing  had  the  notice  of 
action  provided  for  by  the  ttatute,  wat  not  <w 
antwer  to  the  action,  and  that  the  bona  fidet  or  mala 
Hdet  of  the  deft,  wat  inunalerial  to  the  right  to 
the  verdict,  although  it  might  effect  the  amount  of 
the  damagei  in  tht  event  of'  a  verdict  for  the  plL, 
and  the  Court  of  Ex.  Ch.  held  that  thi*  wat  n» 
mitdirection. 

Where  the  juettion  it  whether  a  deft  it  entitled  to 
notice  of  action  on  tht  ground  of  hit  having  acted 
in  conformity  with  the  provitioni  of  an  Act  of 
Parliament,  the  proper  mode  of  leaving  the  question 
to  the  jury  it,  "  Did  the  deft.  honetUy  believe  in 
the  exittence  of  ihote  facts  which,  }f  they  did  exitt, 
would  afford  ajutt^fiaation  under  the  ttatute  and  to 
be  a  defence  to  tht  aelion." 
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Ex.  Gh.] 


Obchabd  v.  Bobbbts. 


[Er  Cb. 


Uennuiii  v.  Senesohal,  6  L.  T.  Rep.  N.  S.  646;  13 

C.  B.,  If.  a.,  352 ;  32  L.  J.  43,  C.  P.,  ditaund  and 

apptoted. 

Error  tnm  the  Ex.  on  bill  of  ezcoptloiu. 

Thia  WM  an  action  for  assaulting  the  pit,  and 
giving  him  into  custody,  and  causing  bim  to  be 
imprisonad  on  a  charge  of  felony,  whereby  pit.  Buffered 
pain  of  body  and  mind,  and  was  injored  in  his  credit, 
and  prerenteii  from  obtaining  a  sitnation  as  a  silk 
salesman,  and  incnrred  expense  in  obtaining  libera- 
tion from  the  said  imprisoament ;  and  he  claimed  2001. 

Plea  (by  stat.  84  &  25  Vict.  o.  96,  ss.  4,  68,  103, 
1 13.)  not  guilty.    lasns  thereon. 

At  the  trial  before  Martin,  B.,  at  Westminster,  on  the 
S9tb  Not.  1862,  it  was  contended  that  the  deft,  was 
•ntitlsd  to  notice  of  action  nnder  the  statute,  sect. 
113.  The  following,  amongst  other  eridenoe,  was 
^Ten  on  the  part  of  Uie  pit.  The  pit.  himself  deposed 
as  follows :  — I  went  into  the  deft.'s  service  as  principal 
silk  salesman  on  the  8th  May  1861,  at  two  guineas 
a-week,  with  perquisites  and  board.  The  salesman 
keeps  a  book  numbered,  in  which  he  enters  his  sales, 
and  on  nuking  a  sals  he  takes  a  bill  to  the  cashier 
with  a  duplicate,  gives  him  the  money,  and  gets  the  change, 
passing  ■  piece  of  paper  with  the  amount  and  number  of 
the  sale  to  the  cashier.  The  salesman  has  to  go  to  the 
desk  himself.  On  8th  Feb.  I  sold  to  a  cistomer  to  the 
anount  of  8«.  5^  I  took  a  soTcreign  in  payment 
and  took  it  to  the  desk,  and  receiTed  the  change  and 
brought  it  to  the  customer  without  counting  the  change. 
The  next  sale  was  to  the  amonnt  of  18«.  or  U,  for 
which  I  reoeired  a  sovereign.  I  took  it  to  the  cashier 
and  gave  the  change  to  the  customer.  The  oasbier 
could  see  the  sale.  In  less  than  ten  minutes  after  the 
deft,  called  out,  "Mr.  Roberta,  I  want  to  speak  with 
yon."  He  said,  "  Mr.  Roberts,  what  silver  may  yon  have 
about  yon  ?"  I  walked  into  the  oounting-honae  and 
took  from  my  porket  all  the  silver  money  I  bad  loos* 
in  that  pocket.  It  was  half-a-crown,  a  two-shilling 
piece,  one  shilling,  and  threepence.  He  said, "  Yon  have 
more  than  this."  I  said  I  had  not.  He  said,  "  Oh  yes, 
yon  mnst  have."  I  took  my  portmonnaie  out  aud  showed 
it  to  him.  There  was  4t  10*.  in  gold  and  6«.  in  silver  in 
it.  He  said  "  Yon  mnst  have  more."  I  began  to  be 
•nxions,  and  said,  **  Do  yon  suppose  I  have  anything 
belonging  to  yon  in  my  possession  ? "  He  swd, 
"  Well,  I  don't  say  so."  He  looked  at  the  money.  I 
said,  "  If  yon  think  I  have  yon  had  better  take  the 
Bsnal  course,  and  I  will  remain  here."  The  delt.  took 
the  6orin  and  returned  ii  about  fivs  minutes  with  a 
constable,  and  said,  "  I  give  this  man  in  charge  for 
purloining  this  "  (the  florin).  The  oonstable  todc  me 
m  onstody  to  Harlborongb-atreet  Polioe-station,  where 
I  was  searched.  I  was  taken  to  the  Marlborough 
Police-i^ae,  where  the  deft,  attended  and  pre- 
ferred a  charge  agunst  me  before  Mr.  Yardley. 
I  was  discharged.  It  was  4*30  p.m.  before  I  was 
discharged.  I  had  changed  a  sovereign  at  the  desk 
tttt  my  own  purposes  the  day  before,  and  received  balf- 
a-sovereign  and  silver  in  change.  This  florin  was  part 
of  the  change.  I  received  it  from  the  cashier,  a  boy 
called  Mills,  who  had  come  lately  into  deft-'s  employ. 
It  was  alleged  to  be  marked.  The  magistrate  said  he 
oonld  find  bo  memblanoe  in  the  florin  to  the  marked 
money.  Several  mistakes  kad  been  made  by  a  pre- 
vious cashier.  I  mentioned  three  cases  of  wrong 
Changs  being  given  to  me  by  the  caahien.  The  last 
was  thrse  months  before  thin  charge. 

On  croas-examination  pit.  said: — I  told  deft.  I  had 
got  the  florin  the  day  before.  He  did  not  say  it  had 
been  marked.  I  put  no  portion  of  the  customer's 
change  that  morning  into  my  pocket.  I  did  not  look 
what  the  change  was.  Excess  of  change  was  often 
gjven.  It  is  the  salesman's  duty  to  take  it  back 
diteetiy.  If  too  little  change  be  given  the  salesman 
goes  back  to  get  it  oomrted.    I  got  the  change  this 


morning  from  GiSbrd,  and  did  not  see  Mills  at  the 
desk  that  morning.  I  have  got  perhaps  twenty  times 
change  in  excess,  perhaps  three  timee  ehsnge  short 
Deft,  examined  the  money  carefully,  and  looked  at  the 
florin  several  times. 

Two  of  deft's  salesmen,  who  were  odled  on 
pit's  part,  proved  the  fact  of  mistakes  in  ebup 
frequently  ocoaning,  and  change  beiag  often  given  in 
excess,  and  that  pit  bad  often  taken  money  bade 

On  the  part  of  the  deft,  the  fidlcwing  evidence  wal 
given  :— 

John  Orchard,  the  deit,  deposed : — Gifford,  aeashiw 
in  my  employ,  made  a  communication  to  me.  I  gave 
him  marked  money  on  the  8th  Feb.,  all  silver.  I  called 
pit.  into  the  counting-house  in  consequence,  end  be 
showed  me  this  florin.  I  recognised  it  with  some  Httit 
difficnlty.  This  is  the  florin.  I  thought  it  had  bees 
purloined.  I  have  delivered  marked  money  More  to 
the  cashisr.  The  mark  I  made  that  morning  was  net 
the  same  1  had  made  upon  money  before.  I  am  not 
positive  whether  I  marked  money  the  day  before;  I 
bad  marked  to  the  number  of  twenty  piecee  of  money. 

Charles  Mills,  one  of  deft.'s  cashiers,  said :— Pit 
had  applied  to  me  many  times  on  account  of  his  sHegiag 
I  had  given  him  short  change.  He  has  done  se  fifty 
times.  I  and  my  brother  cashier  had  oonversationi 
about  this,  and  I  oommunicated  with  my  master,  the 
deft  I  received  some  money  from  deft,  on  8th  Feb. 
GiSbrd  and  I  were  at  the  desk. 

The  witness  Gifibrd  said: — I  was  one  of  the  ceaUen. 
I  gave  money  to  the  pit 

Martin,  B.,  iu  summing  ap,  directed  the  jnry 
that  upon  the '  issue  and  evidence  aforesaid  the 
drcnmstance  of  the  deft's  nut  having  had  the 
notice  of  action  provided  (or  by  the  ststute  24 
&  35  Vict,  c  96,  waa  not  an  answer  to  the  actioB, 
and  that  the  bona  Jide$  or  mala  fiia  of  the  deft, 
was  immaterial  to  the  right  to  the  verdict,  al- 
though it  might  possibly  aSeet  the  amonnt  of  the 
damages  to  be  assessed  by  them  in  the  event  of  tbdr 
finding  a  verdict  for  the  pit  Whereupon  deft-'s 
counsel  interposed  and  requested  the  learned  judge  to 
direct  the  jury  that  the  question  for  them  was  whetiiei 
the  deft  honestly  believed  that  the  pit  had  wrongfolly 
taken  the  said  florin,  and  that  in  giving  the  pit  iite 
custody,  he,  the  deft.,  was  exercising  a  legal  power, 
and  that  if  they  believed  eo,  the  deft,  was  enliUol 
to  the  verdict,  on  the  ground  that  the  notice  of  aetioo 
required  by  the  statute  34  &  25  Vict  e.  96,  had  set 
been  given  to  the  deft.  This  the  learned  judge  re- 
fused to  do,  and  directed  the  jury  that  the  hama  fin 
or  maia  fda  of  the  deft  was  immaterial  to  the 
right  to  the  verdict  on  the  issne  joined.  To  that  rale 
the  deft's  counsel  tendered  this  bill  of  exceptSona.  The 
jury  found  for  the  pit  with  2002.  damages. 

D.  D.  Ream  (with  whom  wss  BalkmtMt,  Serjt) 
for  ths  pit  in  error  (the  ('eft  below),  appeared 
in  support  of  the  exoeptiops. — The  case  of  the 
delt.  bdow  was  presented  to  Martin,  B.,  at  the  trial, 
on  the  authority  of  Btrmaim  v.  SeHockid,  6  L  T 
Kep.  N.  S.  646 ;  13  C.  B,  N.  S.,  262 ;  32  L.  J.  4S, 
0.  P.,  which  is  applicable.  There  it  was  held  that  so 
honest  and  bona  fide  belief  on  a  deft's  part  that  he 
was  acting  in  pursuance  of  the  Act  24  &  25  Vict  e. 
96,  entitl^  bim  to  notice  of  action  for  the  thing  w 
done.  A  deft  mistaken  in  soppodng  a  peraoa  was 
"  found  committing "  is  naverlMlses  ent&ed  to  the 
benefit  of  the  Act.  [WnxiAxa,  J.— A  difficult  with 
me  is,  that  oonnsel  shonld  have  put  it  to  the  oonrtat  the 
trial  below.  If  a  felony  in  truth  was  committed,  end  tfan 
were  reaaonable  grounds  for  giving  the  pit  into  castody, 
it  is  not  by  virtne  of  the  Act,  but  by  a  coduho  law 
right,  that  be  does  so.]  The  attoition  of  the  judge 
having  been  drawn  to  Harmmm  v.  Sm—Aal,  it «« 
misdireotion  to  say  bofia  fiiat  was  inunatoiaL  Deft- 
found  his  servant  (the  pit)  with  nuuckei  noBsy  in 
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Ex.  Ch.] 


Obchabd  r,  BoBXBis. 


[Ex.  Ch. 


Ilis  pooket  tan  minates  after  1m  had    reodTtd    it 
from  a  oQitomer.     Hi*    IraepiDg    it   dnriog   that 
Uo   minntei  waa    a'  oontinniiig  ooDvenioo    op    to 
tlw   momant    it    waa    foaod    on    him,  and  he  was 
ttianfon  "  fennd  oommitting  "  within  the  meaning  of 
MCt.  113  of  the  Act.     [Blaokbubn,  J. — Woald  jou 
uj  that  a  summary  arrest  would  be  justified  upon  the 
grouud  of  a  continuing  conversion   by  the    person 
keepiag  the  atolen  property  in  hia  possession  during, 
ss/,  a  whole  month?]     As  in  embMzlement,  conoisl- 
ment  and  not  force,  is  the  essence  of  the  oSeace,  so 
here  the  concealing  the  money  and  giving  a  false  ac- 
count was  evidence  of  the  felony.     The  words  "  Do 
JOU  suppose   I  have   aoj   money    of  yonrs?"   were 
equivalsot  to  "  I  have  no  money  of  yours."     Cunn  v. 
Cl^perton,  10  A.  &  E.  583 ;  8L.  J.,  N.S.,  268,  Q.B., 
decided    that     a    person     was     entitled     lu    nutice 
if  he    ionA  Jide    believed   that  a    fitlouy    had   been 
eommitted.      [Wiluams,    J.— Did    the   deft,    here 
beb'eve  that  the  pit.  was  "  found  oommitting  ?  "     It 
would  have  been  misdirection  to  direct  the  jury  as 
oonteiided   for  by  the  pit.  in  error,  unless  they    had 
been  asked  whether  deft,  honestly  believed  that  pit. 
was  "  found  committing."]    The  only  proper  mode  of 
putting  it,  so  aa  to  prevent  the  Act  heio«  a  nullity,  ia, 
"  Did  he  believe  he   was   exercising   a  legal  right  ? '' 
Sects.  68  and  69  are  relied  on,  together  with  eecu  1 13. 
According  to  Caim  v.   Clipperlon  it   is   not  material 
whether    he     was    'Mound    committing"    or    not. 
The     result     of    that     case     is     stated     by     Tal- 
fonrd,  X,  in   Xtad  v.   Cok«r,    32    L.    J.,   N.    S., 
?04,     C.     P.  i    13    C.    B.   850.      "Found    com- 
mitting" is  involved  in  what  is  pnt  as  the  proper 
direction  in   the  exception.     [Muixts,   J.— I  take 
the   term    "  found    committing "    to    be    equivalent 
to  being  found  in  the  fact.    What  is  there  to  show 
that  this  florin  had  not  been  stolen  the  dsy  before  ? 
Wiluams,  J.— It  is  not  enough   that  deft,  should 
think  him  a  thief  simply,  but  a  thief  caught  in  the  fact.] 
It  is  not  neoassaiy  the  master  should  know  his  parti- 
cular power   or  the  section   of   the  Act.     Enoogh 
if  he  believed  be  had  the  legal  power  to  do  what  he  did. 
[Wiluams,  J. — Suppose  a  master  is  told   that  his 
•ervant  stole  an  article  two  days  ago,  and  finding  it  to 
be  tros,  aends  for  a  policeman,  is  be  therefore  entitled 
to  notice  7]    I  would  not  go  so  far  ss  to  siiy  that.    It 
IS  enough  that  he  bona  file  believed  he  was  doing  some- 
thing protected  by  the  Act,  and  that  what  the  law  ia 
Waa  found    afterwards.     [WiLLSS,  J.  refers  to  tbe 
case  of  a  keeper  giving  a  party  into  custody  under 
the    Fiabery    Act,    where    it    turned   out    that    the 
ground   waa  not  within  the  fishery,  and  yet  the  deft. 
Was  held    protected  and  entitled    to  notice :   Bughu 
T.  BuekUmd,  15  M.  &  W.  346  ;    15  L.  J.,  M.  S., 
833,  Ex.] 

Jouph  Broim  (with  Laxton),  contra,  for  the  deft, 
m  error,  the  pit.  below. — Tbe  exception  is  not  sustain- 
able. It  was  not  preteaded,  at  the  trial,  nor  is  it  here 
to-day,  that  plU  realty  committed  the  offence,  and  so 
Benmaaa  t.  Smtichai  is  not  api<licable.  Where  the 
ease  rests  on  a  deft.'s  belief,  it  must  be  such  a  belief  as 
would  bring  it  strictly  within  the  Act.  In  Hetmam 
y.  Semtickal  and  Rtad  v.  Cokar,  it  was  an  undisputed 
bet  that  the  party  was  taken  in  the  act.  No  question 
eooid  be  raised  there  as  to  the  deft.'s  belief.  [Willbs, 
J. — ^The  whole  and  real  question,  and  tbe  true  test  is, 
aa  pat  by  Williams,  J.  in  Hermann  v.  Senuchal, 
whether  the  deft,  honestly  believed  in  the  existence  of 
a  state  of  facts  which,  if  they  had  exiated,  would 
have  justified  the  defu's  action.]  (He  was  then 
stopped  by  tbe  Court) 

X>.  D.  Ketme  in  reply. — ^The  circumstances  here  are 
■milar  to  those  iu  the  cases  cited,  and  such  as  to  show 
that  pit.  waa  neousarily  "  found  oommitting."  It  is 
•nough  to  pDt  the  question  generally.  Did  ha  believe  be 
ifff  «zaniaiiig  a  legal  tight  ?  and  if  so,  it  is  fantastic 


hypercriticism  to  lay  that  tbe  question  must  be  pot 
spedfioally.  Did  be  believe  that  pit  waa  "found 
committing."  If  those  words  are  necessary,  they  are 
involved  in  deft's  belief  that  he  was  acting  legally ; 
and  it  is  for  the  judge  to  expand  them.  If  deft,  was 
biiund  to  believe  that  tbe  man  was  "  found  oommitting," 
he  was  bound  to  know  the  chapter  and  particular 
section  of  the  Act  whiob  wonld  protect  him  in  giving 
him  into  custody. 

Wiluams,  J. — The  oonrt  are  all  of  opinion  that  the 
judgment  of  the  Court  of  Ex.  must  be  affirmed,  inaa- 
mucb  as  there  is  no  foundation  for  the  errors  assigned 
by  the  bill  of  exceptions.  I  apprehend  that  ths  result 
of  tbe  ojses  cited  (and  I  believe  most  of  the  principal 
cases  have  been  mentioned  in  the  argument)  is  this, 
that  where  the  question  is,  whether  a  deft,  is  entitled 
to  notice  of  action  on  the  ground  of  hia  having  acted 
in  conformity  with  the  provuioua  of  an  Act  of  Parlia- 
ment, the  proper  way  of  leaving  the  question  to  the 
jury  is,  "  Did  the  deft,  honestly  believe  in  the  existence 
of  those  facts  which,  if  they  did  exist,  would  afford 
him  a  justification  under  the  Act  for  what  he  had  done, 
and  so  be  a  defence  to  the  action  t"  I  am  reading  the 
words  of  Erie,  C.J.  snd  my  own  words  in  the  judgment 
in  the  caae  of  Utrmatm  v.  Staaehal  (M  siip.),  which 
have  already  been  read  by  Willea  J.  in  tbe  course  of  ths 
argument.  I  continue  to  think  that  case  to  be  good 
law  and  the  result  of  the  authorities.  It  is  said  by 
Mr.  Keane  that  it  is  enough  if  the  deft.  6aaa  _fid« 
thonght  that  he  was  acting  accordmg  to  law,  and  that 
it  is  not  necessary  that  he  should  have  any  speclfio 
state  of  facta  in  his  mind  at  tbe  tims.  To  a  certain 
extent  that  argument  ia  well  founded ;  that  is  to  say, 
it  is  not  necessary  that  he  should  know  of  the  eustenoe 
of  the  statute  or  of  the  precise  enactment  under 
which  he  is  entitled  to  notice.  But  all  (tifficul- 
ties  of  that  sort  are  gotten  rid  of  by  the  rule 
laid  down  by  Erie,  C.J.  in  Barmaim  v.  'Smeseial, 
and  which  seems  to  me  to  be  a  very  convenient 
rule  and  in  accordance  with  the  intention  of  the  Legis- 
lature. Taking  that,  then,  to  be  the  law,  huw  is  it  to 
be  applied  to  tbe  present  case  ?  Tbe  ordinary  oonne 
is  to  suggest  that  a  felony  has  been  committed,  and 
that  tbe  deft,  had  reasonable  ground  for  believing  the 
plu  to  be  the  guilty  person.  That  waa  not,  however, 
tbe  oourae  taken  in  the  present  case.  We  have  only 
to  deal  with  the  question  raised  on  the  bill  of  excep- 
tions, namely,  whether  the  deft  oould  avail  himself  of 
the  want  of  notice.  In  the  present  case,  if  tbe  deft, 
bad  chosen  to  raise  that  defence,  it  would  be  raised  by 
the  inquiry  being  submitted,  not  simply  whether  the 
deft,  believed  the  pit.  to  be  guilty  of  stealing  the  florin, 
but  whether  be  believed  that  pit.  had  been  "  found 
committing"  that  offence.  If  that  had  bean  left  to  tbs 
jury,  it  is  plain  they  might  have  come  to  a  conclusion 
on  one  part  of  the  inquiry  in  favour  of  tbe  pit.,  and  on 
another  part  of  it  in  bvour  of  tbe  deft. ;  that  ia  to  aay, 
they  might  find  affirmatively  that  the  pit.  bad  com- 
mitted the  felony,  but  negatively  that  deft,  did 
not  believe  that  pit  was  "found  oommitting" 
it;  and  it  ia  dear,  on  the  doctrine  of  the  oasea^ 
that  on  that  finding  the  deft  would  have  beaa 
disentitled  to  notice  of  action.  At  the  trial,  in  tbs 
present  case,  the  learned  jndge  was  adced  to  leave  to 
the  jury,  not  both  the  qnestions,  but  whether  the  deft 
honestly  believed  that  the  pit.  had  wrongfully  taken  the 
florin,  or  that  in  giving  him  into  custody  be,  tbe  deft., 
was  exeroisiag  a  legal  power.  Now,  had  the  learned 
judge  left  the  question  to  tbe  jury  m  theee  terms, 
ss  it  is  suggested  he  should  have  done,  it  wonld  have 
been  wrong,  and  open,  as  a  misdirection,  to  a  bill  of 
exceptions  on  the  part  of  the  pit,  because  then  the 
inquiries  of  the  jury  wonld  have  been  confined  to  the 
single  fact  of  the  theft,  and  their  belief  of  deft. 'a  belief 
therein,  and  their  attention  would  not  have  been  direoted 
to  tbe  equally  essential   'uupay  wbetber  tbs  daft. 
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boDMtIf  and  bond  file  believed  that  the  pit.  had  beea 
"fonnd  oammittin{"  iL  If  the  facts  of  the  case 
had  been  such  that  the  jary  could  not  possiblj 
hare  tbonght  that  the  deft,  believed  that  the 
pit.  had  committed  the  felonj  witbont  believing 
that  he  had  been  "  found  committing "  it,  I 
should  be  inclined  to  agree  with  Mr.  Keane's 
argument  that  this  exception  wonld  be  good;  bat 
upon  the  facts  of  this  case  such  an  assumption  cannot, 
I  think,  be  made ;  becanse  on  the  true  facts  of  the 
case,  if  the  jurf  bad  foond  that  the  deft,  had 
chosen  to  believe  in  the  existence  of  the  theft,  bnt  on 
looking  at  the  drcnmstances  thej  did  not  believe  that 
the  deft,  believed  that  the  pll.  was  "  found  committing" 
the  theft,  it  would  come  to  this,  that  the  learned  judge 
is  to  be  held  to  be  wrong  because  he  did  not  put  to  the 
jury  a  qnestion  which,  if  he  had  submitted  to  them, 
would  have  been  misdirection,  and  an  answer  to  which 
would  not  have  involved  a  reply  to  both  branches  of  the 
question. 

Willis,  J. — I  am  entirely  of  the  same  opinion,  and 
I  will  only  add  that  I  concnr  in  treating  that  part  of 
the  exceptions  as  immaterial  which  states  the  question 
deft,'s  ooonse]  nrged  the  learned  jndge  to  leave  to 
the  jury.  It  would  have  been  improper,  in  my  opinion, 
and  a  misdirection,  if  the  learned  judge  bad  so  left  the 
question  to  the  jury. 

The  rest  of  the  Court  (Blackbtibr,  Kkatdto  and 
Hbllob,  JJ.)  concurred.  JudgmeU  qffirmed. 

Pit's  attorney,  Wm.  Vam. 

Deft.'s  attorneys,  Lumlej/  and  Lvm/ey,  S,  CUfiord- 
street,  Bond-street. 

BAII<    00T7BT. 

Beported  by  T.  H.  Jajnis,  Esq.,  Barrlster.at-Law. 

Rbo.  v.  The  JvsnoEs  of  Hampshirb. 
Order  of  quarter  sssstons,  qruukmg  rait — Ifea  rate — 

Taxatum  of  co*U — Adjourned  sesswiu. 
The  order  qf  quarter  teuione  quaiiing  a  rate  meed 

not  proceed  to  direct  a  neu  rate  to  be  made. 
Com  mag  be  taxed  at  any  time  betueen  the  quarter 

$»$tions  and  the  adjourned  tuaoue. 

BuUen  moved  for  a  rule  calling  upon  the  defts.  to 
show  cause  why  an  order  made  by  them  oa  the  28th 
Dee.  1863  should  not  be  quashed. 

At  the  Michaelmas  Quarter  Sessions  held  at  Win- 
Chester,  an  appeal  against  a  poor-rate  (^Thurloa  v. 
The  ChurehwcnxUne  of  Neaport)  was  heard,  and  the 
rate  was  qnaabed  with  costs.  AJi  entry  to  that  effect 
was  made  in  the  minute-book  of  the  court,  but  the 
costs  were  not  ascertained  and  taxed  at  once,  nor  any 
order  made  for  a  new  rate.  The  sessions  were 
adjourned  nntil  the  19th  Nov.,  but  before  that  day 
the  app.  gave  notice  to  the  resps.  that  he  would  pro- 
oeed  with  the  taxation  of  bis  costs  ;  they  declined  to 
attend,  and  the  costs  were  accordingly  taxed  in  their 
absence,  and  an  order  made  at  the  adjourned  sessions 
granting  the  app.  a  certain  sum  for  his  costs. 

BuUen  contended  that  the  taxatioo  oould  not  take 
place  between  tbe  quarter  and  the  adjourned  sessions, 
and  that  the  order  for  quashing  the  rate  was  defident 
because  it  did  not  proceed  to  order  a  new  rate  to  be 
made.  [Cbomiton,  J. — ^The  order  for  a  new  rate 
need  not  be  in  the  order  for  qnashing  an  old  rate. 
Srke,  J.— If  we  quash  tbe  order,  tbe  app.  would  have 
to  pay  his  own  costs,  although  he  succeeded  before  tbe 
justices.  Cbomptoh,  J. — Another  difficulty  is  this : 
if  we  qoasb  the  order  by  which  the  rate  was  originally 
quashed,  the  rate  which  is  aduiilted  to  be  bad  would  be 
left.  Tie  app.  has  brought  up  the  order  for  execution ; 
you  might  move  for  a  rule  nwt  to  set  it  aside.]  He 
admitted  that  he  could  find  no  authorities  or  precedents 
in  his  favour. 

'^oiiPnni,  J.— No  inthoritisi  lutv*  lM«n  cited  in 


support  of  the  proposition  that  the  order  for  quulmig 
a  bad  rate  must  contain  an  order  for  a  new  one,  tod  I 
do  not  see  why  it  should  do  so.  Theteohnicalobjeetioo 
as  to  the  taxation  is  also,  in  my  opinion,  bad,  for  the 
court  is  the  same  at  the  adjourned  as  at  tbe  qiuittr 
sessions,  and  the  taxaUon  of  coats  may  take  ^aos  it 
any  time  between  tbe  two. 
Sheb,  J.  concoited.    Buk  rtfiuei. 

Bbo.  v.  Tbe  WnDNESBtrnT  Local  Boabd  of 

Health. 

Cottt  of  appeal — Reip.  wM  appeariMg. 

Where  an  appeal  u  affirmed,  the  reip.,  lioeji  tt 

does  not  appear,  will  be  ordered  to  pay  the  oorii. 
The  authority  of  \jee  v.  Strain  {HeittoM^ 

This  was  a  rule  calling  upon  the  app.  to  show  cams 
why  a  rule  of  this  court  should  not  be  emended  by 
striking  out  so  much  of  it  as  ordered  tbe  reap,  to  pay 
tbe  costs. 

The  apps.  having  made  some  alterations  in  w  near 
the  resp.'s  house,  imder  tbe  powers  conferrrd  on  them 
by  a  local  Act,  summoned  bim  before  the  magiatntei 
to  pay  the  expenses  of  the  same.  An  objection  was 
then  taken  on  his  behalf,  that  the  sorve^ror  of  the 
board  of  health  was  an  interested  party,  and  thii  ob- 
jection was  held  gocd,  and  the  summons  dismissed. 

Againat  this  decision  tbe  Board  of  Health  appealed, 
but  tbe  reap,  was  ao  party  to  the  appeal  and  did  not 
appear. 

Tbe  Court  held,  that  the  decision  of  the  magistratsi 
was  wrong,  and  affirmed  the  appeal  with  costs.  A 
rule  to  that  effect  was  accordingly  drawn  up,  and  it 
was  to  strike  out  of  it  so  much  as  ordered  the  t«sp.  to 
pay  the  costs,  that  this  rule  was  obtained. 

Qra^,  Q.O.  showed  cause. — This  rule  was  moved 
for  upon  this  ground  that  tbe  court  does  not  give  costs 
where  the  resp.  does  not  appear.  [CboufioK,  J.— 
In  this  case,  they  were  specislly  asked  for.]  Tberabh 
if  it  is  a  rule,  applies  in  cases  of  convictions  only. 
20  &  21  Vict  0.  43,  s.  2,  give*  the  court  power  to 
order  tbe  resp.  to  pay  the  costs :  (Jfoore  v.  Swlh,  28 
L.  J.  126,  M.  C.)  [Chomptojc,  J.— We  cannot  teU 
what  may  have  been  passing  in  the  minds  of  oor 
brother  judges  in  the  full  court  when  they  granted  tht 
costs ;  they  may  not  have  thought  of  the  rule.]  Tbi 
costs  were  expressly  asked  for.  [Cbomftos,  J.— I 
do  not  know  of  the  existenoe  of  any  such  inflexiUs 
rule  as  that  alleged  here.]  RaHnneon  v.  ^owraace 
and  HvMt  v.  Sm/  apply  to  oonvictions  only.  Tbs 
general  rule  acted  upon  in  appeals  from  the  ruling  of 
County  Court  judges  onght  to  be  applied  here. 

B.  MalCkem  in  support  of  the  rule. — Le*  v.  Arsa, 
28  L.  J.  281,  M.  C.,  ia  an  authority  directly  in  lo; 
favour.  It  is  admitted  that  the  court  has  discretion  ia 
I  be  matter.  The  rule  acted  upon  and  laid  down  in 
Lee  V.  Strain  was  tbe  foundation  of  the  advice  gim 
to  tbe  reap,  by  his  attorney.  He  was  advised  not 
to  appear,  because,  on  tbe  anthority  of  that  cast, 
unless  he  appeared  he  would  have  to  pay  no  cosla 
[Cbomftoh,  J. — It  would  be  a  very  dangerous  pne- 
tioe  to  allow  frivolous  objections  to  be  taken  befiin 
magiatratea,  on  the  chance  of  getting  a  favooraUs 
decision ;  then  not  appearing  in  case  of  an  appall, 
and  so  paying  no  costs.]  All  that  the  court  did  wsi 
to  remit  the  matter  to  the  justices.  No  cases  ban 
been  cited  in  which  a  distinction  has  been  takes 
between  civil  and  criminal  cases,  aa  affecting  this  nk 
The  statute  makes  no  distinction.  The  board  of 
health  appealed ;  the  resp.  gave  notice  that  he  wonU 
not  appear.  [Obohftoh,  J. — There  is  no  rale  sock  u 
you  allege;  it  may  be  the  ordinary  practice.]  Ia 
Moore  v.  AmfA  both  parties  appeaivd:  (FsmMm  v. 
HardmoM,  28  L.  J.  33,  H.  C.)  The  practice  io  tbe 
Ex.  Ch.  ia  analogow  to  this  ;  if  tbe  dedsioa 
of  tbe  infeiwr  court  is  tvraned,  tbe  app.  gsU  tfct 
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Bbo.  ».  Tmuhwai—Ex  parte  Sis  G.  EAtiT^-£ai  parte  Martbbs. 


[Bail. 


ooati  in  the  court  Mow  oa\j.  [Cray  refemd  to 
Sekroeder  v.  Ward,  32  L.  J.  150,  C.  P.;  7  L.  T.  Bep. 
N.8. 835.]  Tba  rauoa  why  the  purt;  who  appeals  from 
the  rnliog  of  a  Coanty  Coart  Judge  gets  his  costs  is, 
beeaose  Uie  costs  of  the  appeal  are  io  many  cases  so 
liiich  greater  than  the  snra  in  dinpute,  that  the  power 
of  appeal  woald  be  otherwise  a  damnota  hareditai. 

Jm.  so. — Sbee,  J.  delirered  judgment. — This 
was  a  mle  argued  before  mj  brother  Crompton 
and  myself,  calling  upon  the  apps.  to  show  cause 
whj  to  much  of  a  rule  of  this  court  as  ordered 
the  resp.  to  pay  the  costs  of  it  should  not  be  struck 
ont.  [His  I/)rdship  then  stated  the  facts.]  The 
ground  upon  which  it  was  asked  that  the  mle 
dionld  be  amended  was,  that  the  case  of  Lee  v. 
Aram  had  not  been  brought  to  the  notice  of  the 
court  at  the  time  the  order  for  costs  was  inHde.  That 
WIS  a  case  in  which  it  was  stated  by  the  court  "  our 
practice  is,  where  no  one  appears  on  behalf  of  the 
resp.,  not  to  giro  costs."  Now  we  have  consnlleJ  the 
other  judges  of  this  conrt,  and  they  say  the  rule  nisi 
was  granted  becaose  i>e  r.  Strain  had  not  been 
Iconght  to  their  notice  before,  and  they  therefore 
thought  that  it  was  a  matter  which  should  be  recoi- 
^dend.  We  do  not  mean  to  lay  down  any  general 
mle  that  where  the  resp.  does  not  appear  the  costs 
will  follow  the  event ;  but,  on  the  argument,  cases 
of  appeal  firom  the  deoiiuons  of  County  Conrt  Judges 
were  dted,  in  which  it  was  held  that,  in  such  cases, 
St  a  general  mle,  the  sncceasfnl  party  is  entitled  to 
cost*.  Wa  think  these  cases  mora  analogous  to  the 
present  one  than  that  which  was  referred  to  and 
relied  on.  The  role  will,  therefore,  be  discharged. 
^__         Side  diechargtd. 

Rso.  p.  THiKLimr. 

Qfu  mtrranto — Selator — Affidavit. 

Tke  affidonil  upon  vhick  the  rule  for  a  gmo  warranto 

it  moved    muet    sAow    upon  Ae  faoe  of  it  that 

tke  "  relator  "  it  duly  qualified,  and  no  amendment 

it  allowed  afterwardt. 

This  was  a  rale  calling  upon  the  deft,  to  show 
eaute  why  a  jao  warrcmto  should  not  issue  to  show  by 
what  authority  ha  exercised  the  office  of  a  councillor  in 
Bolton. 

The  grounds  on  which  the  rale  was  obtained  was, 
that  aeveral  persons  who  voted  for  the  election  of  the 
deft,  as  councillor  perscnated  burgesses. 

Manittii,  Q.  C.  (with  him  Uilmtrd)  showed  cansa. 
—The  relator  must  be  a  burgess,  or  subject  to  the 
jurisdiction  of  the  borough  : 

Bex  V.  Cwdife,  6  T.  R.  503 ; 
Rex  V.  Parry,  6  Ad.  &  E.  810 ; 
Rule  8,  Nov.  1839. 
The  affidavits  state    that  the  relator  is   a  tailor  in 
Bolton ;  they  do  not  show,  as  they  oilght  to  do,  that 
he  is  a  householder,  and  subject  to  the  jurisdiction  of 
the  corporation. 

WeMf  in  support  of  the  mle. — A  man  who  is 
stated  in  the  affidavit  to  be  "a  tailor  in  Bnlton,'' 
must  primjyiieMbeassnmed  to  be  a  householder  there, 
especially  as  he  goes  on  to  say  that  "  he  applies  as 
leUtor.' 

Cboiotoh,  J. — The  rale  is  imperative,  that  there 
must  be  a  good  relator  at  the  time  the  rule  is  moved 
for;  therefore  no  amendment  can  be  allowed. 

Atiie  dttcharyed  mthout  eottt. 

Ex  parte  Sm  O.  Ear. 
10  ^  11  Via.  e.  88 — Drainage — Cottt—Inehiurt 

CramnssKMwrt. 
n«  10  ^  11  Viet.  e.  38,  i.  6,  auMorties  the  Tnehture 
Committioneri  to  require  tuck  teeuriij/  to  be  given 
at   (keg  ikaU  UMt  JU  for  tU  pagmeiU  iy  Os 


applicant  of  all  eottt  incident  to  the  inquiriet  and 

proceedingt  in  relation  thereto : 
Beld,  Mot  (Ae  coRinuMtaners  have  no  power  under  thit 

lection  to  direct  the  coits  incurred  bg  a  party  who 

tuccetsfully  oppotet  the  education,  to  be  pmd  out 

of  nteh  eecxtrily. 

Ceohe,  Q.C.  moved  for  a  rule  calling  upon  the 
Inclosure  Commi^oners  of  England  and  Wales,  to 
show  cause  why  they  should  not  direct  the  costs  in- 
curred in  a  certain  inquiry  to  be  ascertained  and  paid. 
The  owner  of  Caatle-Eaton,  a  parish  situate  between 
Wiltshire  and  Gloucestershire,  had  applied  under  tha 
10  &  11  Vict,  c  38,  to  the  Inclosure  Commissioners, 
in  order  to  have  his  land  drained.  Sir  George  East, 
the  owner  of  laud  on  the  opposite  side  of  the  river, 
opposed  the  application,  which  was  refused  by  tha 
commissioners,  after  hearing  both  parties.  The  6th 
section  of  the  Act  in  question  is  as  follows : — "  And 
be  it  enacted,  that  the  commissioners  may  in  every 
esse,  before  ihey  shall  proceed  to  act  or  inquire  of  or 
in  relation  to  any  such  memorial  as  aforesaid,  reijuira 
such  provision  or  security  to  be  made  or  given  as  they 
shall  think  fit  for  the  payment  by  the  parties  making 
the  application,  of  all  costs  incideut  to  or  to  be  occa- 
sioned by  the  inquiries  and  proceedings  in  relation 
theieto."  The  commissioners  were  perfectly  willing 
to  direct  the  costs  incurred  by  Sir  G.  East  to  be  paid 
ont  of  the  security ;  but  they  doubted  their  power  to 
do  so  imder  the  Act.  Ha  submitted  that  tba  word 
"inquiries"  refers  to  what  is  done  preliminarily  by 
the  commissioners,  and  "  proceedings "  includes  the 
subsequent  steps,  such  as  the  opposition,  &c.  [Sues, 
J. — The  words  "  inqturies  and  proceedings"  seem  to  ma 
to  apply  to  tha  words  "  before  they  shall  proceed  to 
inquire."] 

Cbomptok,  J. — I  think  that  the  words  are  not 
strong  enough  to  give  the  commissioners  the  power 
you  would  wish  them  to  have.  If  thu  Legislature 
had  wished  to  give  the  party  who  opposes  suocass- 
fully  his  costs,  they  might  have  said  so  in  explicit 
terms. 

SuKE,  J.  concurred.  Sule  reftud. 

Ex  parte  Mastbb8. 
52  Geo.  3,  e.  209 — iVei^ato  priionfor  orMiinal 
ofenda-t — CivU  proeeu. 
By  the  52  Qeo.  3,  e.  209,  Newgate  u  made  a  priton 
for  the  reception  of  criminal  offenderi  onfy.    There- 
fore a  perion,  committed  by  civil  proeeu  cannot 
be  detained  there. 

This  was  a  rale  calling  upon  tba  Income  Tax 
Commissioners  for  the  parish  of  Kennngton,  tha  Cam- 
missionera  of  Inland  Revenue,  and  the  keeper  of 
Wbitecross-street  Prison,  to  show  cause  why  a  writ  of 
habeat  corpui  should  not  issue  to  bring  up  the  body  of 
George  Masters. 

The  facts  were  these : — Masters  was  the  collector 
of  the  income  tax  fur  Kensington,  and  became  a  de- 
faulter. He  was  thereupon  oommitted  to  Newgate, 
but  removed  himself  by  habeat  corput  to  the  Queen's 
prison. 

Upon  the  passing  of  the  Queen's  Prison  Discon' 
tinuance  Act,  he  was  removed  by  order  of  the  Chief 
Justice  to  Whitecross-street.  The  question  was  whe> 
ther  the  original  commitment  to  Newgate  was  good. 

Keane  ahowed  cause.— The  commitment  took  place 
under  tba  3  Geo.  4,  c  88,  by  which  authority  was 
give*  to  imprison  a  defaalter  and  sella  his  estate. 
No  particular  gaol  is  mentioned  in  the  Act ;  therefore 
the  common  gaol  of  the  county  is  the  proper  prison. 
By  the  52  C^.  3,  c.  209,  Newgate  was  declared  to 
be  the  common  gaol  of  the  county  of  Middlesex ; 
therefore  the  commitment  to  Newgate  was  proper. 
The  4  Geo.  4,  o.  64,  s.  4,  gives  power  to  classify 
prisooeis,  and  if  there  is  any  prison  where  tbsra  ara 


Digitized  by 


Googl( 


<i9a 


MAGISTRATES'  CASES. 


U.  Oas.  R.] 


Rbo.  «.  Efhbaim  Gbat. 


[C.  OAt.  B. 


DO  niMD*  of  dianfjiog  all  the  priMnen,  racb  pri- 
woen  maj  be  ramoTed  to  other  gaols,  where  ibaj 
VMj  be  kept  in  particnlar  clasaea ;  but  it  ia  not  neces- 
auy  to  name  the  other  gaol  in  the  warrant.  [Cbohp- 
TON,  J. — The  priaoaer  onght  to  be  sent  to  a  gaoler 
who  haa  a  right  to  detain  him.] 

IVeltby  in  support  of  the  rule. — The  qaestioa  is, 
whether  this  person  could  lawfully  have  been  com- 
mitted to  the  gaoler  of  Newgate.  It  was  not  a  crimi- 
nal process ;  it  was  a  oomraittal  nnder  a  civil  process 
until  he  haid  paid  the  money.  The  3  Oeo.  4,  o.  88, 
i,  3,  gave  the  commissiouera  power  to  imprison  a  de- 
faulting colltctoi ;  if  a  person  refused  to  pay  the  tax, 
they  might  commit  him  to  the  common  gaol.  It  is 
admitted  that  Newgate  is  the  common  gaol  for  the 
county  of  Middlesex.  There  were  ether  provisions  for 
transferring  prisoners  who  were  not  felons  or  other 
offenders,  from  Newgate  to  other  prisons.  Newgate 
was  a  criminal  prison  only.  Persons  committed  for 
oontempt  oonld  not  be  kept  there.  The  original  com- 
mitment ought  to  have  been  to  Whitecroas-street 

Cbohftoh,  J. — I  am  sorry  that  this  case  has 
been  argued  before  a  single  jndge,  for  it  involves  the 
oonstmction  of  difficult  Acts  of  Parliament;  but  I 
have  received  much  assistance  from  the  lucid  argn- 
ments  of  the  learned  counsel,  and  it  is  a  case  which 
admits  of  no  delay,  as  the  liberty  of  the  subject  is 
iuvolved  in  it.  I  am  of  opinion  that  Newgate  is, 
nnder  the  Act,  intended  for  criminal  ofiundert  only, 
and  it  is  clear  that  the  party  in  whose  'behalf  this 
application  ia  made  was  not  committed  as  snch. 
Then  the  question  arises,  was  the  warrant  good  when 
it  issued  t  It  can  be  ffxA  only  if  it  issued  to  the 
proper  gaoler  and  the  prisoner  was  taken  into  the  proper 
custody.  Mr.  Keane  says,  that  when  once  the  prisoner 
waa  in  Newgate  the  sheriff  could  deal  with  him,  but  I 
cannot  accede  to  that  proposition.  The  pre- 
amble of  the  statute,  the  &2  Geo.  3,  o.  209, 
shows  that  its  object  was  to  constitute  Newgate  a 
prison  for  persons  committed  for  crime,  while  other 
prisons  might  receive  persons  committed  nnder  civil 
process.  Sect.  56  refers  to  "  felons  and  other  persons 
not  by  this  Act  authorised  to  be  confined;"  but  the 
"other  offenders"  most  mean  snob  prisoners  as  mis- 
demeanants who  are  alluded  to  in  the  1st  section. 
Then  the  57th  section  says  that  prisoners  for  contempt 
fhall  be  treated  as  committed  nnder  civil  process. 
I  was  perplexed  at  first  with  the  langnage  of  the  58tli 
section,  but  the  words  "  or  others"  mnst  mean  persons 
charged  with  a  delictum  or  crime ;  it  cannot  be  in- 
tended that  any  persons  may  be  sent  to  Newgate  nnder 
civil  process.  The  warrant,  therefore,  oiight  not  to 
have  been  sent  to  Newgate,  nor  could  the  gaoler  say 
that  the  prisoner  waa  rightfully  in  bis  custody.  He 
most  therefore  be  discharged.  It  ia  practically  of  no 
great  consequence  to  the  prisoner,  for  I  suppose  he 
can  be  apprehended  afresh  on  a  good  warrant. 

BiUe  aitohle. 


OBOWK   CASES  RESKBVSD. 

Bapnted  bj  Jomt  Taoxpsoir,  Esq,,  BarrlsterHit-Law. 

Suturdag,  Jan.  S3,  1864. 
(Before  Cockbubn,  C.J.,  Cbompton  and  Wn,i.M, 
JJ.,  CBA:fHKLL,  B.  and  Kkatiho,  J.) 
Rbo.  *.  Ephbaw  Obat. 
/wjSeftMRl— /Vbny— Omissioii  of/tlomoaify.'' 
An  mdiclmeiU  mder  lie  34  #  85  VicL  o.  97,  $.  15, 
/or  the  /Vottf  of  damaging  a  machine,  with  intent 
to  det^rof  lie  $ame,  charged  the  offence  to  have  been 
committed   "aaiiie/Uty  amd    maSeiouelti"  m  the 
language  of  the   etatule,  bat   omitted  the  word 
"felotHou^:" 

\a$the  word  JOomom^  wai  a  term  <ff  art 


and  neeetearf  i*  alt  indietmeiitifir  /eton^,  wietiv 

at  common  law  or  created  by  ttatule. 

Case  reserved  for  the  opinion  of  this  Court 

At  the  Michaelmas  Quarter  Sessions  forEaiex,  held 
at  Chelmsford,  on  Oct.  SO,  1863,  Ephrum  Gray 
waa  put  upon  his  trial  upon  the  following  Indictmeat 

Essex,  to  wit. — The  jurors  for  our  Lady  the  Qseea, 
npon  their  oath  present,  that  Ephraim  Gray,  Ute  of 
the  parish  of  Romford,  m  the  county  of  E^sex,  labourer, 
on  tit*  29th  Oct  A.D.  1862,  with  force  and  arms,  at 
the  parish  aforeaaid,  in  the  county  aforesaid,  ^d  on- 
lawfuUy  and  maliciously  damage  with  intent  to  deitroy 
certain  machines,  then  and  there  being  and  used  fv 
ploughing  and  performing  other  agricultural  operatiou, 
to  wit,  two  ploughs  and  one  acarifier,  the  property  cf 
John  Samuel  Finch,  against  the  form  of  the  statute 
in  such  caae  made  and  provided,  and  agunst  tht 
peace  of  our  Lady  the  Queen,  her  crown  and  digoilj. 

He  pleaded  not  guilty. 

His  counsel  objected  to  the  validity  of  the  iifict- 
ment  that  the  word  "  felonionsly"  was  omitted  froo 
it ;  and  also  contended  that  as  the  plongbs  wbidi 
he  waa  charged  with  nnlawfbdly  and  maliiaoiuly 
damaging  were  one  of  them  a  patent  plough  it 
Bastitll,  and  the  other  an  ordinary  plonch,  both  of 
them  of  a  description  commonly  in  use  in  agricultnie, 
and  worked  by  homes,  and  the  scari6er  alsowas  of  a 
description  commonly  in  use,  the  damaging  was  not  tn 
offence  within  the  sUtnte  24  &  25  Vict.  c.  97,  s.  15. 

The  Chairman  left  the  facts  to  the  jury,  who  found 
the  prisoner  guilty;  and  the  Court  directed  that  tiie 
prisoner  should  enter  into  a  recognisance  of  bail,  with  a 
surety  in  the  sum  of  SOL,  conditioned  to  appear  asd 
receive  judgment  when  called  upon,  and  reserved  the 
two  questions  of  law  for  the  consideration  of  the 
Justices  of  either  Bench  and  Barons  of  the  Ex. 

C.  0.  Roumi,  Chairman. 

Amended  ponnant  to  the  order  of  the  court,  bearing 
date,  Nov.  21,  1863.  C.  G.  Bodhd,  Chairman. 

Marphji  tat  the  prisoner. — The  indictment  is  bad 
for  the  omission  of  the  word  "  felonionsly."  It  is 
founded  on  the  34  &  25  Vict  o.  97,  s.  15,  wbkh 
enacts  that  whosoever  shall  unlawfully  and  maliciooalj 
cut,  break,  or  dsstroy,  or  damage  with  intent  to  destny 
or  to  render  useless  any  machine  or  engine,  &c.,  shall  h 
guilty  of  felony.  This  being  a  charge  of  felony,  it  is 
necessary  to  allege  that  the  person  charged  felonioudy 
committed  the  act  The  old  law,  that  all  felonies  mat 
be  laid  to  have  been  done  "feloniously,"  is  not  altered 
by  the  Conaolidated  Criminal  Statute*.  (He  was  then 
stopped.) 

Philbrich  for  the  prosecution. — The  indictment  ii 
sufficient,  and  follows  the  words  of  sect  1 5,  charging 
that  the  prisoner  did  unlawfully  and  malioionil; 
damage,  &c,  and  alleges  what  that  section  deelaree  to 
be  a  felony.  In  a  note  by  Hammond  to  Com.  Dig. 
"  Indictment "  0. 6,  "  So  on  indictment  for  felonyooglit 
to  sayyeimtoe,"  referring  to  Bta  v.  Johnsim,  3  M.  A 
S.  589,  where  the  word  felonioualy  was  omitted  before 
the  word  embezzle,  it  waa  doubted  whether  it  wes 
necessary  to  aver  it  if  the  offence  was  deecribed  in  the 
words  of  the  statute.  [By  the  Coukt. — But  the  in- 
dictment in  that  case  concluded,  "  And  so  the  jano 
say  that  he  did  ■  felonionsly '  embezzle,"  and  th^  «<s 
held  sufficient.]  Rex  v.  Crighton,  Bus.  &  By.  61. 
[WiLLss,  J.— In  Hol/ord  v.  AnZiy,  13  Q.  B.  426, 
the  Court  said,  that  where  the  words  are  wenk 
of  art,  you  cannot  use  equivalent  expiewinni 
That  was  in  s  caae  where  the  argument  wis 
whether  equivalent  expressions  would  do.  Parks,  B. 
aaid:  "If,  indeed,  the  worda  'several  fishery'  wan 
terms  of  art,  such  as  the  words  '  felony,'  '  murder,' 
'  burglary,'  equivalent  expressions  eoold  not  beased.] 
If  this  wen  an  indictment  at  common  law  I  admit 
nothing  could  curs  the  defect  [CocKBintM,  C.  J. — 
What  distinction  caa  there  be  between  tha  snwtittea 
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<;ctf.  B.] 


Beo.   0.  FOIDOB. 


[C.  Cjm.  R. 


hv,  »bieh  •ttadm  th*  flrinM  of  Monjr  to  a  ginn  state 
«f  fieti,  ud  tbe  statnto  law  wbioh  do«a  tba  Mine?] 
He  nfmti  te  Hawk.  P.  C.  "  ladietraant,"  sa.  55, 1 1 0. 
CocSBtnu,C.J.— All  the  taxt-booka  la;  it  down 
ti  t  gmpni  rale,  without  any  diaUnotion  as  to  felonies 
•t  comowa  law  or  bj  statute,  that  in  an  indietmeot  for 
Moo;  the  word  "  fdonioosly"  most  be  used.  I  Ihinlc 
tliu  principle  is  well  fonoded  in  sabstance,  and  that  it 
i)  t  wholaaonie  role  that  tbero  afaoald  be  on  the  faoe  of 
the  iadietmeot  aa  intimation  whether  the  offenoe 
duipd  is  a  felonjr  or  misdemeanor.  It  wonld  prodnee 
(net  conf naion  if  it  were  not  so,  and  it  is  safer  to  adhere 
to  the  old  role.  Therrfon  the  indietmeot  not  baTing 
bid  ths  offence  to  hare  been  "  fetonhmalr,'*  it  is  bad. 

CioKPTOii,  J. — I  am  of  the  same  optnion.  This 
il  sot  a  men  technical  mis.  Aoeording  to  all  the 
frwtdeats  and  text-books  it  is  neeesasiy  to  show  on 
Its  iodietmsat  whether  a  fak>nj  or  miademaanor  is 
cbirged. 
The  rsst  of  the  Coort  tonoarriag, 

___    CoKviction  qmuhed. 

StOmrdof,  Jam.  83,  1864. 

(Before  CocKBimx,  O.J.,  Cbomttoh  and  Wiixbb,  JJ., 

CiuailKix,  B.  and  Ksatiiio,  J.) 

Bbo.  t;.  FUIOOE. 

Vaatiam   IiutietmmU    Aet — laHelmaU  pr^ferrtd 

nUufA  kaoa — Qtmkmg  ebjtelionabU  forti—lttad- 

wntibilUf  »/tvideiK»  tktrtOH. 
i  fr'mmer  tea$  eommitlid  upon  one  ckarg*  onb/  of 

/aim  pnlemca,  btU  an  iiidietmfnt  was  ynfrrrtd 

mtkmt  taoBO  a*  requind  bg  32  <f  S3  Vicl.  c.  17, 

s.  1,  mtd  Jinmd  bf  tke  grmd  jury  eontaming  a 

ueond  dtarge  of  folm  prtliauxs.     The  priiontr 

nftuei  to  plead,  md  tke  Court  dirteled  a  pita  of 

V*  gyiltg   to  (ie  mMs   indtctattnt  to  be  entered 

fur  Un,  and  received  tridenee  tff  both  chargte : 
&U,  Hat  tie  proper  eomrte  imu  to  have  qauied  the 

fart  of  the  indi^ment  relalim/  to  the  tecond  charge : 
Bdi,  aim,  theU  eu  eeidence  i^poa  that  charge  tmtid 

aet  then  have  been  admwiUs,  the  conviction  could 

tttie  mppurted. 

Case  resared  fw  the  opnion  of  this  ooort. 

William  Varlqr  Foidge  was  tried  before  me  at  the 
<iiuita  Scasioiis  for  the  town  and  oonntj  of  the  town 
of  Southampton,  bolden  hj  me  on  the  1 1  th  Jan.1864,  on 
an  isdictmeot  containing  two  connta.  He  woa  charged  in 
tin  first  count  of  the  indictment  with  haring  obtained 
-01  the  36tb  Sept.  1863  a  ahawl  from  Henry  Smart  bj 
filie  prstences,  and  in  the  second  connt  with  having 
abttiaed  on  the  :19th  Sept.  1863  another  thnrl  from 
Huuj  Smart  b;  falae  pretencea. 

The  false  pratencee  were  in  esoh  esse  rimilar. 

When  the  prisoner  was  plaoed  at  the  bar  his 
tooiiael  applied  to  haTS  the  indictment  cr  its  second 
'Omt  qnsabed  on  the  ground  that  the  order  of  oom- 
■ittsl  redting  only  one  case  of  obtaining  a  shawl  by 
iilie  pratoMes,  namely,  the  one  on  the  36th  Sept., 
Iks  priaonsr  could  not  be  tried  for  the  subsequent 
&ln  pcetenoe,  the  anbjeet  of  the  seoond  connt,  because 
tlw  piisoner  lud  not  been  committed  for  that  speeifio 
eAnes^  but  only  for  tba  one  of  the  26th  Sept. 

Kone  of  the  other  provisions  of  the  Vexations  Indiet- 
MBU  Actbad  bean  compUad  with  (33  &  33  Vict.0. 17.) 

I  refused  to  qnash  the  indictment  or  its  second 
coDot,  and  ruled  that  the  trial  should  proceed. 

On  the  prisoner  being  called  on  to  proceed  he  rt- 
fiaed  to  do  BO,  wlierenpon  I  directed  the  proper  officer 
ef  the  oonrt  to  enter  a  plea  of  not  guilty. 

When,  on  the  trial,  eridenca  was  tendered  by  tlie 
eonoscl  for  the  pmoecotion  in  support  of  the  seoond 
cooat  it  wss  objected  to  by  tbe  counsel  for  tbe  pti- 
•eoer,  bat  wsa  adniittsd  by  me. 

In  summing  up  I  lei t  the  evidence  on  the  two  counts 

(s  tbe  jury,  as  evidence  in  two  s^arate  and  distinct 

[llUo.CAa.— YiUhU.] 


eaaes;  and  I  asked  them  to  ratnm  a  separata  and 
dutinct  verdict  on  each  of  the  counts.  They  did  so, 
and  returning  a  verdict  of  guilty  on  tba  first  connt  I 
sentenced  the  prisoner  on  that  connt  to  three  months 
imprisonment,  and  returning  a  verdict  also  of  gnilty 
on  the  second  connt  I  sentenced  tbe  prisoner  on  that 
connt  to  a  week's  imprisonment,  to  commence  at  tba 
expiration  of  the  sentence  passed  on  the  former  cotmt. 

The  questions  for  the  consideration  of  the  Hon.  the 
Justices  of  either  Bench  and  tbe  Hon.  the  Baroas  of 
the  Excheqner  are : 

I.  Ought  tbe  indictment  or  its  second  connt  to  haT» 
been  quashed? 

3.  If  the  seoond  count  oncht  to  hsve  been  quashed 
or  not  proceeded  npon,  was  eridtnce  relating  to  it  ad> 
missibia  or  inadmissible  on  the  tiial  of  tbe  first  eonrtl^ 
and  if  inadmissible  can  the  conviction  on  the  first 
count  be  upheld  or  not?  Moittaodb  Bebb, 

Jan.  16,  1864.  Becorder  of  Southampton. 

No  counsel  wss  instmctad  on  either  side. 

yonge,  who  had  been  counsel  for  the  prisoner  at  tba 
trial,  1^  permission  made  the  following  snggeetloos  :— 
It  wss  clearly  wrong  and  contrary  to  tbe  Vexations 
Indictments  Act  to  try  the  prisoner  npon  the  indict- 
ment. Leave  should  have  been  obtained  to  insert  the 
second  connt:  {Reg.  v.  Brag,  9  Cox  C.  C.  318.)  Tba 
trial  waa  m  ineituet  so  far  aa  the  prisoner  waa  COD- 
cemcd,  ha  having  refused  to  plead.  [Cbohpion,  J. — 
In  a  ease  tried  before  ma  at  the  Monmonthshira 
Assizes  I,  on  a  similar  objection,  after  consult- 
ing my  brother  Channell,  quashed  the  objectionable 
oounts,     leaving    the    good    counts    standing,  (o) 


(0)  The  following  le  the  case  sUnded  to:— 
OXFOBD  CIECUIT. 
MoxHOCTH,  Uaieh  31.  ISC}. 

Dsrld  DavteK.  Edward  Daviea,  John  Evans,  Thomaw 
PhiUipa,  John  WllHiuiui,  and  laaoo  Vanghan  sanenderefl 
tu  take  their  trial  upon  a  oharge  of  riot  and  assault,  nml 
dentroyliie  furniture,  £c,  on  the  12th  Sept.  1881,  at  Abor- 
com. 

Tlw  Indictment  contained  a  great  many  oonnts,  iaolnd- 
iag  Reverol  which  charged  a  conapiracy. 

HuikUttton,  Q.C.,  W.  U.  Coott  and  U.  Jama  condncted  ths 
proaecnUon;  R.  Siatfer  defended  David  and  Thomas 
Davlea;  SmpUuti  defended  Evans  and  PhllUpa;  tad  J.  J. 
Pouttl  defended  Williams  and  Vaoglian. 

When  the  defts.  were  arraigned  SmyfAfa  objected  that 
the  Indictment  waa  bad,  upon  the  ground  that  It  contained 
oounts  for  conspiracy,  wtuioat  ahowing  that  sneh  ooants 
were  admiaaible  under  the  recent  statute  (N  A  S8  Vict 
c  17),  pasaed  to  prevent  vexatlooa  Indictments  for  certain 
mlsdemeanora.  The  let  section  of  that  atatute  enacta 
that  no  Indlclment  for  certain  offences  therein  named  (in- 
cluding conqdraoy)  ahall  be  presented  to  or  found  liy  a 
grsndjury,  imleaa  the  prosecutor  has  been  tionnd  over  to 
prosecute  or  tiie  deft  naa  been  committed  or  hound  by 
recognisance  to  appear  to  answer  to  an  indictment  for 
sneh  offence,  or  mUeaa  anch  iiulictment  for  snoh  offence  bo 
preternd  by  the  direction  or  with  the  conaent  in  writing 
of  a  judge  of  a  superior  court,  or  of  the  Attorney  or 
SoHeitor'SeneraL 

It  waa  admitted  that  tbe  oonnts  In  ({oestioo  had  bean 
bnprcjperly  Introdnoed  Into  the  indictment,  trat,  after  k 
kmg  ^acnaalon, 

CaoMPTOx,  J.  decided  0>at  he  had  power  to  qnadt 
the  objectionable  counts,  and  ordered  them  to  be  qnasheA 
accordingly. 

J^iuU  (ou  the  part  of  Williams  and  Vaughan)  then 

e leaded  a  plea  to  the  jurlsdictton  of  the  court  to  ti;  ths 
idictment,  alleging  that  the  indictment,  sa  found  by  the 
grand  jury,  contained  the  objectfcmable  counts,  which  had 
been  introduced  without  the  necessary  legal  authority. 

UmMlalim,  on  the  part  of  the  prosecution,  then  haiided 
In  ademnrrerto  tiie  oeft&'plea, 

A  discussion  then  took  place  upon  the  demurrer,  but 

CaoifFTOif,  J.,  after  consulting  Ohaimell.  B,,  gave  Judg- 
ment for  the  Crown.  His  Lordship  said  he  thought  he 
had  power  to  quash  some  of  the  counts  withont  quaab- 
ing  the  whole  Indictment,  though  there  waa  ito  autuori^ 
for  BO  doing. 

Pomll  sold  it  waa  the  Intention  of  the  prisoiteia  whom 
he  repreaented  to  aue  out  a  writ  of  error. 

The  four  prisoners,  David  and  Edward  Davlea,  Evana 
and  Phillips,  then  pleaded  "not  gnilty,"  and  the  trial 
proceeded  as  to  them,  the  Jndgment  pven  by  the  court 
upon  demurrer  bebig  conclnslve  as  to  the  other  tw» 
prisoners, 

A  writ  of  error  vras  not  sued  cat. 

3  P 
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C.  Cas.  B.] 


Reo.  v.  Buckhkll. 


[C.  C*».  B. 


The  great  error  wis  ia  directing  a  plea  of  not  guilty 
to  the  whole  record  to  be  entered  for  tbe  prisoner, 
CooKBCRX,  C.  J. — I  doubt  whether  this  in  not  a 
matter  for  the  discretion  of  Vhe  court,  and  whether  all 
that  a  prisoner  could  ask  was  that  the  objectionable 
coant  might  be  qaashed.]  Then,  assumiag  that  the 
aeoond  count  ought  to  have  been  qnaahed,  the  prisoner 
ytaa  entitled  to  be  in  the  same  posilion,  as  if  there  had 
been  but  one  charge  berore  the  oourt,  and  if  so  the 
evidence  on  tlie  objectionable  count  could  not  have 
been  given,  and  was  inadmissible :  {Eeg.  v.  Holt, 
8  Cox  C.  C.  411 ;  1  Bell  C.  C.  280.)  There  the  pri- 
soner was  charged  with  obtaining  a  specific  sum  from 
A.  by  false  pretences,  and  it  waa  held  that  evidence  of 
obtaining  another  sum  from  B,  by  similar  pretences 
within  a  week  was  inadmissible  to  prove  guilty  intent. 
.The  reception  of  evidence  of  the  diarge  in  the  objeo- 
tiooable  count  operated  to  thf  preja^oe  of  the  pri- 
eoner. 

CocKBUjiK,  C.J. — We  are  of  opinion  that  the  first 
<qtnstion  asked  of  the  oourt,  whether  the  second  count 
«nght  to  have  been  quashed,  must  be  answered  in  the 
affirmative.  As  regards  the  second  question,  we  are 
•f  opinion  that  the  evidence  relating  to  the  aeoond 
count  was  inadmissible  on  the  trial  of  the  first;  and 
the  majority  of  the  court  are  of  opinion  that  the-con- 
viotioa  upon  that  oonnt  cannot  be  upheld, 

^^     CimmaUon  quoAed. 

Jaa.  23  and  20,  1864. 

(Before  Cockbdrn,  0.  J.,  Cbohpio:!  and  Willes 

JJ.,  CuAMMBi,!.,  B.  and  Kkatino,  J.) 

Bbo.  v.  Bucknbll, 

Larems — Bmltt — Pwchan  by   agent  of  gtbdi  for 

proKcutot — AppropruUion  to  prottcutor. 
A  ptnon  mat  employed  to  fetch  home  coal*  from  the 
depSt  ia  hit  own  horse  and  cart,  for  remuneration. 
Th«  prosecutor  gave  him  8s,  6d.  to  buy  and  fetch 
for  him  half-a-ton  of  coals.     He  went  and  told  the 
ooal  merchant  to  load  9  cat.  in  the  cart,  and  1  cut. 
m  a  sack,  and  paid  Ss.,  and  subsequently  the  other 
tiaptnoe.     He  delivered  only  9  cat.  to  theprose- 
eulor,  retaining  the  other  I  cwt. : 
BM,  that  there  was  evidence  of  appropriation  of  the 
coals  so  as  to  vest  the  posstsn'ion  in  t/ie  proseeutor, 
tmd  ti^port  a  eonvictionfor  larceny  as  baiUi, 
Can  reserved  for  the  opinion  of  this  court. 
The  prisoner  was  indicted  at  Swatfham  Sessions,  on 
the  28th  Oct.  1863,  for  embezzling  eight  stone  of 
ooals,  the  property  of  his  master.    A  second  count 
•charged  a  lai-ceny  of  the  same,  laid  also  as  the  pro^ 
perty  of  his  master. 

The  prisoner,  who  had  a  horse  and  cart  of  his  own, 
used  from  time  to  time  to  bring  small  quantities  of 
ooals  for  the  prosecutor  and  otbera  from  the  coal  mer- 
chants at  a  railway-station,  and  be  reoeived  at  the 
lata  of  4s.  per  too  from  the  piosecotor  by  way  of 
nmnneratioD, 

On  one  occasion  the  prosecutor  asked  the  prisoner  to 
litteh  him  half-a-ton  of  coals,  and  on  the  morning  after 
«  servant  of  the  prosecutor's,  by  his  master's  orders, 
gave  the  prisoner  8«.  6d.  of  his  master's  money  to  pay 
for  them. 

The  prisoner  went  to  the  station  with  his  own  horse 
and  out,  sod  there  saw  a  man  in  the  employ  of  the 
"Ooal  merchants.  This  man's  evidence  was  to  the  efitet 
that  the  prisoner  came  to  him  and  said,  "  I  want  half- 
a-ton  of  «oaJs ;  put  nine  hundredweight  in  the  cart 
and  one  hundredweight  in  a  sack,"  as  be  said  the  oart 
"wsnld  bang;  "  that  he  paid  8s,  and  since  paid  id. 
jnor%  which  was  the  full  price. 

In  oross-examination  the  witness  said  that  he  sold 
tile  eoris  to  the  prisoner,  and  gave  him  credit  for  the 
Iwlaaoe :  nntblog  waa  aaid  as  to  the  ooals  being  for  any- 
kod/  «las  ihan  the  prisoner,  nor  was  the  name  of  the 


proaecntor  mentioned,  and  the  icceipt  was  made  out  tt 
the  prisoner. 

The  prisoner  delivered  9  cwt,  and  the  praseaUar,  os 
weighing  them,  found  them  1  cwt.  short.  Oa  the  sssw 
evening  the  prisoner  confessed  to  taluog  the  cosU,  iii 
afterwards  pointed  out  1  owt.  of  ooals  in  his  sited  o{ 
the  same  kind  as  tliose  daliecnd  to  the  protecaltc  ii 
his  (the  prosecutor's)  property. 

The  prosecutor's  evidence  wss  to  the  efiect  thst  tkt 
horse  and  cart  wer«  the  property  of  the  prisoner,  isd 
that  he  was  at  liberty  to  fetch  the  coals  wiien  sad  how 
he  liked,  and  that  save  as  aforesaid  he  had  sever  bta 
in  any  way  in  the  employment  of  the  piostcater  « 
received  any  wages  from  ium. 

His  counsel  objected  that  he  conld  not  be  oonvieted 
of  embezzlement,  as  he  was  not  employed  as  a  urvut, 
nor  were  the  goods  delivered  to  him  on  aocoont  of  tit 
prosecutor  ss  his  employer  within  the  24  &  2&  Vict, 
c.  96.  Nor  of  larceny,  as  the  goods  had  never  bees  ii 
the  possession,  constrtiotive  or  otherwise,  of  the  prpat- 
cutor;  nor  waa  he  bound  to  deliver  the  specific  goods. 

On  the  facts  the  pruoner  was  convicted  of  Urces; 
on  the  second  eoobt,  ths  point  being  reserved  a  to 
whether  lie  could  be  rightly  convicted  of  larcsojr  under 
the  iihove  circumstances. 

Drake  for  the  prisoner. — It  is  submitted  Uuttlii 
conviction  for  larceny  cannot  be  sustained,  as  the  ceth 
had  not  been  in  the  possessioH,  actual  or  comtmctiit, 
of  the  proaeeator.  In  Jte;.  t.  Beed,  I  Dean.  C  C. ; 
6  Cox  C  C.  284,  the  coals  were  placed  by  his  lermii, 
the  prisoner,  in-  the  prosecutor's  own  out.  Asd  in 
Spears  case,  2  Leach,  C.  C  963,  the  oats  the  subject 
of  the  larceny,  were  put  in  tii»  proaeeator'*  e«o 
barge,  and  the  prisoner  was  the  servant.  Hen  tin 
ooals  were  bought  by  the  prisoner,  who  wss  not  )i* 
servant  of  the  prosecutor,  and  pot  m  his  own  cut, 
over  which  the  prosecutor  had  no  control.  Is  Ha 
T.  WaUh,  4Tannt  2/6,  Heath,  J. aaid  :  " Spear i  cm, 
on  which  Reg.  v.  Reed  a  good  deal  depended,  nsi 
upon  the  greund  that  the  com  waa  in  the  pneecator'i 
barge,  which  was  the  same  thing  as  if  it  had  beta  ia 
his  granary."  The  case  finds  that  the  prisoner  wo  to 
fetch  the  coals  how  and  when  he  liked ;  and  credit  vai 
given  to  .the  prisoner.  In  R.  r.  Reed  the  oeab  wen 
expressly  bon^t  for  the  proaecntor,  and  credit  gine  to 
him.  It  may  be  contended,  in  tbia  case,  that  the  pn^ 
secntor  not  only  had  not  poasession,  but  sat  em  i 
property  in  the  coals.  [Cuouptoic,  J.— If  I  »«» 
to  my  agent,  and  tell  him  to  buy  and  seed  « 
timber,  and  be  does  buy  timber,  but  miaappi»pri>w> 
could  I  not  sne  for  it  as  a  bailee?  It  ceas 
almost  within  the  prine^le  of  Sir  Thomas  PUar' 
case,  Taylor  v.  Plumer,  3  H.  &  S.  561]  It  > 
submitted  that,  until  the  prisoner  had  done  Moe- 
thlng  mora  than  pot  the  coals  in  the  course  of  tnstitRio 
no  property  vested  in  ths  proaecntor.  [CockbvBi 
C.  J.— Than  can  be  little  doubt  that  when  be  took  tie 
cwt.  of  coals  he  meant  to  take  them  as  part  <f  ^ 
prosecutor's  property.]  It  ia  by  no  means  elserlbt 
the  coals  were  booght  vrith  the  idantieal  laoiw;  |i"* 
to  the  prisoner  by  the  proaeeator ;  he  paid  for  pvt^ 
part  was  on  credit.  Secoadiy,  with  refstaooe  te  * 
Bailee  Act,  SO  &  21  Viol.  c.  64,  s.  4.  KotwHliM<>' 
ing  that  Act,  the  goods  must  have  bseo  in  piisiiiila^ 
possession  to  support  Isrceuy.  Agaio,  he  ^■*'' 
bound  to  deliver  tlus  speoifio  half-ton  of  coals,  aMM 
must  have  been  to  support  larceny  as  a  bedlse:  . 

£<!;.  ▼.  .adasa«,8CoxC.C.  491;  lL.*a». 
There  was  no  bailment  here  at  slL  •    _ 

No  one  was  instructed  on  behalf  of  the  psMMfe^ 

Jan.  30.— CooKBDRX,  0.  J.— We  baaaiaMifc'" 
this  oaae,  and  tUnk  t)le  eonvictioo  goad.  '"** 
on  the  constmction  of  tbs  30  ti  SI  Viet.  4k  54.  ft** 
providaa:  "  If  any  person,  beiag  a  baUaa  ''■yj' 
perty,  ahall  fraudnlrntly  tako  orconvatt  ths  «■*•• 
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Staffobd  v.  Piloiuk. 


[Q.,  B. 


uni  on,  or  tha  nsa  of  anf  {tenon  other  than  the  owner 
tbtreof,  altboogh  he  ibalt  not  break  balk,  or  other- 
nie  detenniae  the  bailment,  he  sball  be  gailt^  of 
latrnj."  The  priaooer  was  entmited  with  money  to 
boj  soale,  aod  to  bring  them  home  to  the  proeecqtor, 
for  remoneration,  with  the  prieonec's  own  hoiae  and 
cut.  The  priaoner  haTing  purobased  coak  and  loaded 
tbem,  on  his  way  home  abetraoted  part,  with  intent  to 
onmrt  the  same  and  to  deprive  bis  master  of  the 
Mme.  Some  members  of  the  oourt  think  that  if  even 
there  was  no  evidence  of  speoific  appropriation  hj  the 
priKDcr,  jet  the  coals  having  been  purchased  with  the 
moiej,  given  for  that  purpose  to  the  prisoner,  would 
ipto  factomi  the  property  in  the  piosecator,  and  there 
would  be  a  bailment  within  the  terms  of  the  statnte. 
Otbeie  are  of  opinion  that  a  spseifie  appropriation  is 
oeoeasary,  bat  that  there  is  evidenoe  hate  of  aoeh 
appopriation.  Here  the  priMoer  goea  with  the  proae- 
oalor's  money  to  boy  the  coals,  pats  them  into  a  cart 
swi  take*  a  portion  for  himaelf,  pretending  to  the  pro- 
neuter  that  he  had  bronght  him  all  the  coals.  We 
an  all  of  opinion  that  there  is  sufficient  evidenoe  of 
sppropriation  to  wanant  a  Jury  in  coming  to  the  con- 
elision  they  did.  C<mvialion  affirmed. 


00X7BT  07  QTTEEN'S  BENCH. 

Btported  by  Joaa  THOnrsox  and  T.  W.  Sauxdsbs,  Ksqrs., 

Uarrtsteis-al-Law. 

Wttheith!/,  Jan.  27,  1864. 
Staftobo  (app.)  t).  PiLcasK  (resp.) 
roocuMjuHS — Neglect  to  haot  Mid  vaccinated—. 
Second  offlmae. 
Tie  26  #  17  Viet.  a.  100,  j.  9,  enaeU  tiat  notice 
Aalt  ie  given  to  tite  parent  or  guardian  of  a  child, 
on  the  regietration  of  the  birth,  that  it  it  the  dutg 
of  lueh  parent  or  gaardia»  to  take  eare  that  the 
tUld  ehall  be  vaedtrnted  in  the  manner  directed  bg 
the  Act;  and  if,  after  euch  notice,,  the  parent  or 
guarditm  thall  not  eaiue  such  ehild  to  be  vaccinated, 
■  then  etteh  parent  or  guardian  "  to  ojending"  thall 

forfeit  a  earn  not  exceeding  20s. 
Sect  S  direett  the  parent,  mtiin  three  nonthi  ajler 
Ik*  birth,  and  the  guardian  mthin  four,  to  take 
.  the  child  to  the  mtdieal  ojioer  for  the  purpote  aj 

being  vaccinated.  , 

i  father,  iamng  neglected  to  eomplg  with  the  Act,  toae 
convided  and  fined.    Be  vae,  <^ler  the  lapie  <^the 
time  mentioned  ia  tecl.  2,  tummoned  a  eecund  time 
in  reepeet  of  the  lame  child,  for  continued  neglect 
to  haoe  the  child  vaccinated: 
Bdd,   that  ha  could  not  be  convicted  of  a  second 
offence  under  the  above  enactment. 
Case  sutad  by  Jnstices  and«r  20  &  21  Vict.  c.  43. 
At  a  petty aessions  holdenat  Margate,  in  the  liberties 
of  the  Cinque  Ports,  ou  Kov.  25, 1863,  an  .information 
Was  preferred  by  C.  R.  Pilchcr,  registrar  of  births  aud 
deaths,  and  the  person  appointed  by  the  guardians  of 
the  Isle  of  Tbanet  Union  (in  which  Margate' ia  siiuate), 
pursuant  to  24  &  25  Vict,  c  59,  to  institnte  anil  con- 
dact  proceedings  for  the  purpose  of  enforcing  obedience 
to  the  Vaccination  Acts  within  Margate,  against  W.  Q. 
Stafford,   under  sects.  2  and  9  of  the  16  Sc  17  Vict. 
«.  100(a)  alleging  that  the  rasp,  on  the  23rd  Nov.  1863, 


<■)  Sect.  2.  The  father  or  mother  of  every  chUil  bora  In 
K^aml  and  'Wales  after  the  flrat  day  of  August  in  the 
yetf  of  oar  Xx>rd  one  thousand  eight  hundred  and  fif ty- 
Ikraa,  ahaU,  within  three  coleudar  months  after  the  birth 
oC  tiM  aakl  child,  or  in  the  event  of  the  death,  lllneas, 
abaeoce,  or  inability  of  the  father  and  mother,  then  the 
pennti  who  shall  have  the  care,  nurture,  or  cuBtody  of  the 
eaH  (Jifld,  ahaU  within  four  oslendw  months  after  the 
hiifliot  mofa  child,  take  or  cause  to  be  taken  the  said  child 
to  tfaa  madical  oSeer  or  practitioner  appointed  In  the  union 
or  paxWfc  In  which  the  said  child  Is  resident,  according  to 
Itae  ptovtekma  of  the  first  recitt^d  Act,  for  the  purpose  of 
,  nnless  be  abali  have,  been  previoosly 


at  Margate  aforeaaid,  in  the  liberties  aforesaid,  then 
being  the  father  of  a  certain  child  called  Albert  Alfred 
Kennett  Stafford,  bom  after  the  1st  Aug.  1853,  to  wit, 
on  the  16tb  Jaly  1862,  nalawfully  did  sot  within 
three  calendar  months  after  the  birth  of  the  said' 
child  take  or  causa  to  be  taken  the  said  child 
(which  had  not  been  previoosly  vaccinated  by  some 
duly  qnalified  medical  practitioner)  to  on*  of  the 
medical  officers  duly  appointed  in  that  ))ehalf  in  Mar- 
gate aforesaid,  for  tha  purpose  of  being  vaccinated  ao- 
cording  to  the  16  &  17  Vict  c  100,  although  one 
Henry  Wootton,  the  late  registrar  of  births  in  Uargat* 
aforesaid,  did  on  the  registration  of  the  birth  of  tlM 
said  child  give  doe  notice  in  writing  to  the  aaid  reap,  ia 
manner  and  form  directed  by  the  said  Act  > 

At  the  hearing  it  was  proved  that  proper  notice  bad 
bean  given  to  tha  resp.  pursnanl  to  the  9th  sectioa  of 
the  16  &  17  Vict  o.  100,  that  be  bad  failed  to  oomply 
therewith  in  not  hsving  the  said  child  vaccinated 
within  the  three  months  allowed  him  for  the  purpose 
in  sect  S  of  the  said  Act,  and  the  deft  admitted  that 
the  said  child  had  not  even  at  the  time  of  such  heating 
been  vaccinated.  The  resp.  then  stated,  and  tha  fact 
was  admitted  by  the  app.,  that  he  the  said  reap,  had 
already  been  previously  convicted  by  certain  jusUce* 
for  the  liberties  aforeaaid  at  Margate,  on  the  18th  Feb. 
1863,  npon  a  similar  information  laid  by  the  aaid  app. 
against  him  for  not  having  the  aaid  child  vaednatod, 
and  that  he  was  then  lined  and  subsequently  paid' 
2s.  6i  lot  penalty  and  9<.  6d.  for  coats  ;  he  tharrfors 
contended  that  be  could  not  again  be  pnniahsd  for  ths 
same  offence.  In  reply  to  this  objection  the  app.  re- 
ferred to  the  oonclndiog  words  of  24  &  25  Viet  c.  59, 
vis.,  "  and  proceedings  for  enforcing  penalties  under 
any  of  the  said  Acts  on  accouBt  of  liagleot  to  have  a 
child  Taocinated  may  be  taken  at  any  time  during 
which  the  parent  or  guardian  is  in  default,"  and 
submitted  that  it  vras  tha  manilaat  intention  of  the 
Legislature,  by  a  series  of  Acts,  to  make  vsceinatiou' 
compulsory,  snd  that  the  words  "  at  any  time  "  must 
be  construed  to  mean  that  a  parent  so  in  default  might 
be  convicted  again  and  again  until  be  obeyed  ths 
directions  of  the  statute,  and  he  produced  an  opinion 
emanating  from  the  vaccination  department  of  the 
Privy  Couodl  in  support  of  his  view. 

The  justices  however  formed  a  different  opinion  and 
dismissed  the  information,  and  stated  the  grounds  of 
their  determination  tobe  as  follows: — That  the  resp. 
having  been  previously  convicted  for  the  same  offence  a 

vaodnoted  by  some  duly  quallSed  medical  practitioner, 
and  the  vaccinatiou  duly  certified,  and  the  aaid  medical 
offloeror  practitioner  so  appointed  shall,  and  he  is  hereby, 
requlied  thereupon,  or  as  soon  after  as  It  may  conveniently 
and  properly  be  done,  to  vaccinate  the  sold  child. 

Sect  9.  The  registrar  of  births  and  deaths  In  every 
Bub-dlstiict  ahftU  on  or  within  seven  days  after -ttaa 
mglHtration  of  the  birth  of  any  child  not  alieody  vacci- 
nated within  the  sold  sub-district  give  notice  in  writing  in 
manner  hereinafter  directed,  and  according  to  the  form 
of  Hchednle  hereinafter  inserted,  marked  0.,  to  the  father 
or  mother  of  such  child,  or  in  the  event  of  the  death, 
llIneHS,  absence,  or  Inability  from  slokness  or  otherwise  of 
the  father  and  nlother,  then  to  the  peraon  upon  whom  the 
care,  nurture,  or  custody  of  such  child  auall  have  de- 
volved, that  it  Is  the  difty  of  aoch  father  or  mother,  or 
person  having  the  care,  nurture,  or  custody  of  such  child 
as  aforesaid,  to  take  care  that  the  sold  child  shall  be  vac- 
ctnated  in  Uie  maimer  directed  by  this  Act,  and  ehall 
together  therewith  deliver  to  such  person  a  notloe  of  tha 
days,  hours  sad  plaoes  wilhln  the  district  of  such  regis- 
trar, at  which  the  medical  officer  or  practitioner  as 
herelntwfore  provided  will  attend  for  the  purpoee  of 
vaccination,  and  if  after  such  notice  the  father  or  mother 
of  the  sold  child,  or  the  person  so  having  as  aforesaid  the 
care,  nurture,  or  custody  of  the  said  child  shall  not  causa 
such  child  to  be  vaccinated,  or  shall  not  on  the  eighth  day 
after  the  vaccination  has  been  performed,  take,  or  catise 
to  be  taken,  snch  child  for  InspectlOD,  according  to  tho 
provisions  in  this  Act  respectively  contained,  then  such 
father  or  mother,  or  person  having  the  care,  nurture,  or 
custody  of  such  child  oa  aforesaid,  so  offending,  shall 
forfeit  a  sum  not  exceeding  twenty  shillings.  • 
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[Q.B. 


aMoad  conTietion  ooold  not  Uke  place,  as  tba  commoo 
law  principla  ''that  no  man  oagiit  to  be  twice 
ponishad  for  one  aiid  the  same  offence "  moat  prerail 
m  tba  abaenoe  of  taj  expreaa  legialatire  enactment  to 
tbe  contrary. 

Tb«t  the  worda  "  at  anj  time  "  nnst  be  constmed 
«tricilf ,  and  are  not  anfflctent  to  embrace  the  view  con- 
tanded  for  hj  tlie  app.,  they  appeario);  to  tbem  to  be 
directed  to  the  object  of  preventing  the  limiution  of 
fix  monthe  for  proceeding  enmnMrilf  (aa  preecribed  by 
Jarria'f  Act,  U  &  13  Vict  e.  43,  which  is  iocor- 
lioriiled  in  the  Vaccinalioo  Acta)  oommencing  to  mn. 
And  hereopon  the  opinion  of  thie  ooort  ia  requeated  aa 
ta  wbadier  the;  ware  correct  in  point  of  law  aa  afore- 
aaid,  or  aa  to  what  ahonld  be  done  in  the  premiioa. 

J.  Ttomptoit  for  the  app. — Thie  oaaa  ia  atated  for 
the  opinion  of  the  coort  a»  to  whether  the  present 
Vaccination  Acta  are  enfficient  to  compel  tlie  raceioa- 
tien  of  a  child.  The  title  of  the  16  tt  17  Vict. 
c.  100  ia  "An  Act  to  extend  and  make  compnlaory  the 
practice  of  Taccination."  And  aect.  9  it  ia  contended 
■aipoean  on  parenta  and  gnardiana,  ai  long  aa  the 
guardianahip  of  the  child  continoea,  the  dnty  of  baring 
the  child  Tacoinatad,  The  petioda  of  three  or  four 
QWDtlia  preecribed  in  the  aection  as  thoea  within  which 
the  child  ia  to  be  taken  to  the  medical  officer  to  have 
the  operatian  performed  are  preecribed  for  conrenienea, 
^ad  an  not  imperatire  eonditiona,  ao  that  the  parent 
«r  guardian  ia  reliered  from  the  duty  of  haviiig  tba 
child  Taomnated  bj  tba  lapee  of  those  perioda.  Tlier* 
ia  no  diaoharge  of  the  duty  of  the  parent  nntil  the 
operation  haa  bean  Bncoeaafally  peiionnedi  (eect.  4.) 
The  former  Acta,  3  &  4  Vict.  o.  39,  and  4  &  5  Vict. 
«.  3S,  reqnirad  noiooa  and  paridiae  to  provide  pro- 
perly qnalified  medical  practitiooers  for  the  volnntary 
TacoUation  of  all  peraona,  without  regard  to  age, 
naident  in  anch  nniona  or  pariabea.  The  parents' 
doty  to  the  child  and  to  the  public  ia  to  bitve  the 
child  Taceinated,  and  the  object  of  the  16  &  17  Vict. 
«.  100,  waa  to  render  that  compnlaory.  The  penalty 
provided  by  aect.  9  may  he  incnrrad  aa  often  aa  the 
parent  haa  •  leaaonable  opportunity  of  having  the 
«liilj  vaccinated  and  neglecta  ao  to  do.  The  43rd 
£liz.  requirea  overseera  to  be  apptMoted  within  a 
certain  time,  yet  tbia  conit  will  enforce  the  appoint- 
ment at  a  anbacqnent  period ;  and  ao  when  a  atatnte 
directs  a  conviction  to  be  aent  to  the  next  court  of 
iiuarter  seasiona,  this  oonrt  will  upon  omistion  compel 
it  to  be  aent  anbaeqnently. 

Ko  one  appeared  for  the  retp. 
Ck>cKBORS,  C.  J. — I  am  of  opinion  that  onr  judg- 
ment mnat  be  for  the  reap.  I  agree  that  it  is  dear 
that  the  continnona  omiaaion  of  a  parent  or  guardian  of 
a  child  to  get  it  vaccinated  according  to  the  dnty  im- 
posed by  the  16  &  17  Vict,  c  100,  es.  3  and  9,  after 
the  expiration  of  the  prescribed  time,  is  ss  much  within 
the  mischief  which  the  Legislatnn  intandsd  to  remedy 
as  the  not  performing  the  duty  within  the  prescribed 
time.  Bnt  it  is  equally  clear  Uiat  tbia  mischief  is  not 
nached  by  the  9th  section  of  the  Act  aa  it  stands. 
And  I  think  that  the  only  remedy  is  by  spplication 
for  further  legislation  on  the  subject.  The  2od 
section  of  the  Act  impoaes  the  dnty,  and  it  also  re- 
quires that,  when  a  birth  ia  ngiatend,  the  registrar 
shall  give  notice  to  the  parent  or  guardian  of  the  child 
that  this  dnty  muat  be  performed.  And  it  provides, 
that  if  notice  is  given  and  the  duty  ia  not  performed 
within  the  praacribed  time,  the  offence  punishable  by 
the  Act  ia  created.  But  the  dnty  preecribed  fay  the 
Act,  upon  the  non-performance  of  which  the  offence 
arises,  is  to  get  the  child  vaccinated  within  the  pre- 
ecribed time,  and  when  once  that  offence  is  complete, 
aii'l  haa  been  dealt  with,  and  the  party  has  been 
puni:tlied  for  the  offence  which  this  Act  creates,  no 
furtlier  offence  can  he  committed.  It  is  not  enough  to 
M»j  that  the  case  is  within  the  mischief  which  the  Act 


is  intended  to  remedy.  The  anawer  is,  that  the  M 
baa  nirt  provided  a  remedy  for  that  oaae.  The  repaint 
cannot  give  a  second  notice,  and  the  notice  whKh  he 
gives  is  to  bring  the  child  to  be  vscoaatid  within  As 
prescribed  time.  If  any  other  conrtraction  was  bald 
to  be  admissible,  it  would  follow  that  for  every  day 
that  the  party  wheae  dnty  it  is  to  get  the  diild  ruoi- 
nated  amita  to  perform  that  duty  a  new  oSanee  woali 
be  committed,  and  the  penalty  impoeed  by  the  Aet 
for  the  non-perfbrmanoe  of  the  dn^  would  ittaek- 
every  day,  and  the  paoaltiea  thus  aecomnlttld 
might  amount  to  a  vary  aeriona  som  indeed,  which  the 
Act  never  intended.  If  it  is  abaolately  uiceeaary  that 
this  miaebisf  (whioh  I  quits  agns  to  be  a  very  eariew 
miachief)  ahould  be  remedied,  it  maat  be  eo  by  fiutkar 
legialatioo.  It  cannot  be  dona  by  creating  a  ae« 
oSeoae  which  the  Act  of  ParBament  dees  not  oeata. 

Blaokbubx,  J.— I  am  also  of  opiuioa  that  the 
juaticea  have  decided  rightly.  I  think  that  than  is 
probaUy  a  oonaiderable  miachief  in  existanos;  bat  it 
mnst  ba  iwnedied  by  the  Legjalatnre. 

MBI.UMI,  J.  cooenired.      JudgauMtfcr  de  rmf. 

Solicitor  for  the  app.,  T.  B.  Ocrc. 

PrUof,  Jan.  S9,  1864. 

Bxa.  V.  HosoBoa. 

Jm$^e»—bla<eiltd—Comviatiim—Cirticrari--  Tim 

fvrwmn»gfor. 
A    pro$4eutim    imder  (*«    8alm<M   mtriti  Ad 
vxu  nutitoltd  and  eomkieUd  bg   tk*  agnlt  of* 
SahuM  Fukerkt  Pnmrvation  Suei^,  attd  a  ooa- 
vietiou    wu  ottataerf   bf/bn  jmttieei    laio   Mrs 
sunien  aud  nbtarHtr*  lo  the  atMOeiativ*. 
Tkii  Cotirt  yiatktd  At  eamtktiom  oa  tkt  gnmi  tf 
thtjiuHeu  tetny  M(«ras(ad  parHet  at  aiwtiray 
Ikt  aitoeiutiom. 
Jf  a  partf  atUndt  tnik  all  iKoeasary  aaatarioli  /r 
aaoiia;  oa  appUeatim  for  a  cartiormri  <mtkt  M 
dag  of  Ikt  tec  momOt  attowtd  iy  Ht  lSOtt.t, 
A  18,  a.  ft,  Jbr  aiah'ay  tmek  oa  tfpSaulim,  mi 
ltnethitf€fm  wUh  tjktjudge't  dirk  far  lit/m- 
pof  of  btmg  laid  before  thtjttdge,  and  ilaUt  tit 
nalurt  of  Hat  ai^lieatum,  tko  a^ieatim  wiU  U 
eeiuiderid  ta  tme,  atm  tltougk  no  jadpt  aieaU 
is  at  dmmbert  on  that  daf,  and  ae  dtcmm  f»m 
tiU  a  tnittftaU  dag. 

Bule  lud  for  a  tatimwi  to  bring  up  a  ujuiiitiM 
of  tba  deft.  HodgMm,  dated  33rd  Feb.  1863,  nadertbe 
Salmon  Fiabarias  Act  (94  &  95  Vict,  c  109),  v  M, 
with  a  view  ta  the  same  being  qnaahed,  on  the  groaad 
that  the  juaticea  befora  whom  tba  caaa  waa  datania4 
wen  intereated  partiea. 

A  rule  waa  nfuaed  in  tha  first  iaataoca  (see  «a^ 
p.  390),  but  on  a  subsequent  day  •  rule  na  mt 
granted  on  its  being  mon  fully  explained  to  the  oeot 
what  Byles,  J.  meant  by  hu  indoreemmt  oa  the 
aammona. 

Tha  daft.  Hodgaon  was  tenant  of  a  mill  and  fiahaiy 
on  the  river  Teea  (DnrhamX  and  bad  fidi-lccks  tta* 
called  Dimadale  Fisk-hicka.  The  informatisa  <• 
which  this  oonviotiou  was  founded  waa  hiid  at  Ac 
instance  irf  a  watcher  of  the  Teea  Sahnon  Fiahaii* 
Landowners'  Aaaociation,  and  at  tha  haarisg  the 
proaecntion  was  eondncted  by  the  solicitor  tS  Iks 
association,  and  it  waa  not  denied  by  the  afldivitl 
that  the  proaeeutioo  was  at  their  instance.  The  jaf 
ticea  befon  whom  the  informatica  waa  heard,  J.  L 
Smith,  Eaq.,  B.  H.  AUan,  Eaq.,  and  H,  Pease,  £•«« 
were  membcnrs  of  the  association  and  aubaoriban  ta  iti 
fnods. 

The  13  Geo.  3,  c.  18,  s.  6,  enaotSrthat  ao  wiitrf 
etrtiorari  shall  be  granted,  Stc,  to  remove  any  «•• 
viction,  &c,  had  or  made  by  or  befon  any  jnadour 
joaticea  of  the  peace,  unleas  such  oarftprort  be  mcred 
M  applied  for  witkia  six  oalandai  month*  netf  ate 
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inch  eoDTietion,  &&,  ud  nnlaa  lix  dmjs'  netios 
tlmnof  ba  giTan  in  writing  to  th«  justion  that  tbay 
Bta7  ifasv  emw  (if  thaj  ihall  think  fit)  (gainit  the 
ifmiag  or  gianting  of  mieli  o«-<«>rari. 

On  tba  IStk  Aug.  tix  daTi'  notioo  was  lomd  in 
ponoaoee  of  the  aboro  anaotaMnt  on  tbo  oonrieting 
jastiaat.    On  the  Slat  the  daft'o  attomey  attended  at 
lie  JBdga'i  ebamben  to  applj  for  a  certiorari,  and 
the  aOdaviU  to  be  need  were  left  with  the  jndge'a 
clerk,  and  the  natora  of  the  applioation  explained  to 
Aim,  who  aaid  ha  wooM  take  them  to  the  jndge, 
as  the  jodge  wa*  not  in   attendaooa  on  that   day, 
it  being  racatioa  time,  during  whioh  period  attend- 
aooa waa  given  on  Tneadqra  and  Fridaj*  only,  and  he 
«aa  told  to  call  on  the  following  day.    He  did  ao, 
nd  waa  told  the  affidaWu  were  etiU  beibre  the  jndge. 
Ob  the  SSUi  the  teamed  judge,  on  the  applioation 
Mug  made,  nfoeed  to  grant  a  etrtiorari,  indorving 
the  aammona  "  Ko  order,  without  prejodioe  to  any 
applioation  to  theoonrt."  tt  waa  afkarwarda  explained 
by  Bylea,  J.,  that  he  bteodad  that  the  appHoant 
•faoold  be  in  the  aama  poaitioa  before  the  eonrt  aa  if 
Ihe  application  were  made  to  him. 

AnitHM  ahowed  oanie.— Fuat,  then  ia  an  objeotion 
to  the  laaning  of  the  eertiarwi,  at  there  ia  aa  appeal 
tgnoMt  the  oonriotion  under  90  &  SI  Viot.  c.  49, 
pwding  in  the  O.  P.  An  appeal  nnder  the  90  ft  SI 
•'*;«•  <*t «»  analogom  to  ao  appeal  to  the  quarter 


Xa  T,  ^^Mnrow,  9  T.  B.  196; 

Paley  on  Conv.  361. 
pJocEBBiur,  CJ.— The  C.  P.  hare  only  befon  them 
fte  facta  aa  found  by  the  jn»tjcea,  but  if  the  jnaticea 
hare  no  joriadlotian  to  find  the  facta  the  etrtionai 
moat  iaane.]  The  deft,  delayed  until  the  laat  moment 
Oe  time  for  making  tbo  application ;  his  attorney 
ooght  to  have  known  and  fixed  a  day  when  the  iudse 
waa  at  ebamben: 

Jt  T.  SU  Mary,  WhUeeht^  2  DowL  K.  S. 
MaaUtg  and  llatUum  in  aapport  of  the  rule- 
There    waa    an    actual    attendance    at   the   judge'a 
™^bera  within  the  limited  time  for  nukiog  the  appli- 
cation,  and  ao  Car  aa  could  be  done  an  application  waa 


Jt  ▼.  Ahergdt,  5  A.  &  E.  796  (note  a). 

(The  ujiaraent  on  the  facta  is  omitted.) 

CocuiTBH,  C.J.— It  is  impoeeible  to  hold,  eon- 

Seteatly  with  established  priooiplea,  that  these  magis- 

tatas  were  competent  to  exercise  jurisdietion  upon  this 

«harge     It  appears  that  the  prosecutora  wen  sn  asao- 

•utioa  of  landowners  who  had  an  intereet  in  the  flahery 

»  the  rirer  Teee.    Of  that  aaaooiation  certain  mambera 

vife  aoting  aa  magistntea  upon  the  bearing  of  this 

jaoe,  although  they  were  eeaantially  the  proaecntora, 

BMOg  •  portion  of  the  proaeentors.    It  is  impossible  to 

^rthat  magiatratea  who  are  proceeding  criminally  as 

Koaecntors  can  act  as  magiatratee  in  their  own  caae. 

The  only  _di£Bcnlty  ia  as  to  the  time  for  moving  for  the 

••^ionar*.     The  statute  says  that  the  etrtiorari  most 

be  mowed  or   applied  for  within  eix  calendar  months 

Best  after  saoh  conviction.    It  was  intended  to  give 

the  whole  six  months  down  to  the  Isst  day  to  the  party 

owvini^  and  he  is  entitled  to  the  last  day.    He  moat 

have  all  his  taokle  right  so  that  he  may  be  in  a  poeition 

to  make   the  appUcatioa'  either  directly   or  virtually 

witUa  that  time.    He  ia  not  to  suffer  becanse  a  jndge 

Buy  not  ba  at  ehambets  in  the  discharge  of  his  duties 

an  the  last  day  of  the  six  months ;  it  is  enough  if  be 

baa  all  his  machinery  ready  and  makes  known  to  the 

persona  in  attendance  at  chambers  the  object  snd  pnr- 

poae  of  hia  application.    There  is  some  di^te  between 

the  patties  ••  to  what  took  place.    It  is,  however, 

poaithrcly  sworn  by  the  clerk  who  conducted  the  matter 

that  ha  attended  the  next  day  aftor  he  had  left  the 

aMMita  at  dismben.    It  is  not  st  all  tuUikely  that 


the  clerk  considered  it  an  ai  parte  proceeding,  which  it 
clearly  is  not.  I  tbink  that  a  judge  at  ebamben,  in  exer- 
cising this  jntisdietion,  should  see  that  proper  notice  had 
been  given  to  the  jnaticee,  and  if  thepartiea  do  not  appear 
befon  him  he  may  direct  that  a  summons  should  issue 
to  those  jostioss  that  they  may  hare  an  opportunity  of 
showing  cause  sgainst  the  iaauing  of  the  certiorari. 
The  application,  however,  is  not  the  leaa  made  if  within 
the  preecribed  time  the  party  applying  goea  to  th» 
proper  quarter  and  takee  anch  steps  aa  virtually  amaunb 
to  an  applicaUon.  On  the  whole,  I  think  that  enoogb 
was  done  ben  to  make  this  an  applicatiou  withiik 
the  six  months,  and  this  role  will  therefon  be  abso- 
lute. 

Blackbubh,  J.— I  am  of  the  same  opinion.  Oo 
the  merits  I  entertain  no  donbt  that  the  jnsticee  wb» 
sat  and  heard  this  caae  wen  eome  of  the  partiea  who 
inatituted  the  proceedings.  Magistrates  who  connect 
themselves  with  associations  like  this  tor  prosscnttn^ 
offences  must  not  sit  ss  justices  on  the  bearing  of  th» 
prosscntions  instituted  by  the  sssodationa.  Tbisu,  wsa 
the  certiorari  moved  or  applied  for  widdn  the  six. 
months?  Probably  ths  cleric  thought  it  wss  an  em 
parte  appUoation,  and  that  then  wsa  no  one  to  show 
osoae.  Then  it  is  sidd  that  the  justioss  an  to  hava 
six  days'  notice  of  the  application,  that  thsy  msy  show 
cause  sgafaist  ths  granting  or  issuing  of  the  certiorari^ 
I  think  it  hss  been  determined,  in  a  case  Ra 
Floamkre,  4  B  &  Ad.  865,  tbst  such  a  notice  is  sot 
sufficient  without  letting  the  juetioes  know  when  and 
when  to  abow  caoaa,  (After  recapitulating  the  facta.) 
I  agree  with  my  Lord  that  upon  the  whole  the  appli- 
cation was  virtually  made  in  time  in  this  ease. 

Hkllor,  J. — I  sm  of  the  ssme  opinion.  It  ia 
highly  desirable  that  the  proceedinp  of  magistrates  i» 
such  aaaes  ss  this  should  be  ft«e  from  the  euspidon  of 
iaterested  motives,  and  it  wonld  be  very  mischievous  if 
justices  should  act  under  anch  droomstsnoes.  On  the 
other  point,  I  think  it  wonld  be  very  bard  if  we  cooU 
not  give  effect  to  this  applicatioB.  It  was  no  fault  of 
ths  perty  that  the  jodge  was  not  st  ohamben.  And 
what  was  done  in  this  case  smonnted,  I  think,  virtually 
to  an  applioation.  Sale  abtabde. 


00T7BT  OF  OOmCOir  BENCH. 

Beparted  by  W.  Hatd  and  Luxun  BiniH,  Eaqra., 
Bantiten-at-Lsw. 


Fridttg,  FA.  5, 1864. 
Hackett  (app.)  V,  Ths   CHnRCffirABDUis  Aifi> 

OVBRSRKBS   or    LoMO     BKHMIHOTOa    A2tD  J.  \V. 

Amdbbwsahd  C.  AaoBicvrs  (reepe.) 
Parochial  auetewttHt — Poor-rate— Amuud  valae—m 
Com  reiUekarge  pagable  to  vicar  m  Bern  oftUket-'^ 
Union  Aeteeement  Act  1863— Costi: 
£^  aa  Act  paeied  n>  1794  oasisuattoasraybr  incJotiiig 
thepariek  ofL.  B.  tiere  directed  to  eet  out Jrom  the- 
lande  (o  be  metoied  a  certain  portion  to  be  taken 
and  accepted  at  fill  eompeneal&on  for  and  m  lime 
of  all  tithee  both  great  and  email  i  ofthit  portion 
theg  vers  tUrected  to  allot  thirty  acree  to  the  vicar 
and  hit  enceeeeort,  and  all  the  reeidue  to  the  reetor 
and  hit  hart,  eabject  to  a  com  rentcharge  pagabU- 
omt  of  the  tame  to  the  vicar  and  hie  sacoeoora,  the 
amowU  of  which  mu  to  be  estimated  in  thefolUne- 
ing  manner  :  ihe  commiisionere  were  rt^ired  t* 
aioerlam  what  part  of  Ihe  lande  to  to  be  let  out 
far  iHhet  AouU,  with  the  dove-mentioned  SO 
oersa,  be  a  fair  and  equitable  oongienuUion  for  the 
viaarial  tHhet,  and  to  atcertain  what  juantHy  of 
wheat  at  an  average  price,  bated  tg>on  the  priee* 
during  the  &u(  twentg-one  ytart,  wat  equal  to  the 
yearly  value  of  that  part  of  the  land,  exchuiva  tff^ 
the  90  aortf.    A  com  not  efpuU  to  the  tabie  oftk» 
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qtuuiUt)  o/vkeat  to  lobt  aieertuitied  wat  to  be  paid 
attmiaUy  to  tie  vicar  and  hit  tvceettori  dear  of  all 
parockial  ratet  and  taxei.    It  wai  fwthir  euaeltd 
that  the   tithet  tkoald  be  for  eter    txUnguititd. 
After  the  patiimg  of  the  Union  Auettwunt  Act 
1863,  the  rapt.,  aho  were  oceupiert  of  the  landt  to 
allotted  to  the    reetur,  teere  attetted  at  the  full 
.   annual  value  of  the  landt,  lett  the  amamU  of  the 
com  rent  charged  on  the  land  and  payable  to  tie 
vicar.     On  an  appeal   aguuut    the  rate,   on  the 
ground  that  the  requ.  mere  underrated: 
Beld,  that,  according  to  tie  lenmoflhe  Act,  the  vicar 
wat  not  liable  to  be  rated  on  lie  amount  of  hit  rent- 
charge,  and  that  tie  retpi.  were  mfecii/a  at  the  fvU 
annual  value  of  tieir  landt,  without  deduction  for 
tie  rentcharge  charged  thereon. 
Special  eu*  sUtcit  pamuot  to  11  &  la  Vkt  e. 
45,  s.  II,  with  tba  conMot  of  tlie  parties,  and  br 
order  of  Wilies,  J. 

Tliis  is  an  appeal  against  an  asaanmeot  for  the 
relief  of  the  poor  of  the  parish  of  Long  Btaniogton, 
in  the  coontjr  of  Lincoln,  mads  the  16th  July  1863, 
agunst  vliieb  asseasaient  the  applicant  didj  gave 
notice  of  appeal  to  the  i*^.  the  chnnhwardacs  and 
overseers  of  the  poor  of  the  said  parish,  and  John 
Wood  Andrews  and  Cttos  Andrews,  both  of  Long 
Bennington  aforesaid,  on  the  ground  that  the  maps. 
John  Wood  Andrews  and  CjroM  Andiaws  were  under- 
rated in  respect  of  the  yearly  rahie  of  tha  hoase  and 
Und  occupied  b;  them  the  said  John  Wood  Andrews 
and  Cjms  Andnwa  in  the  said  parish. 
■  Tbs  parish  of  liong  Bcnmngton  was  indoaed 
nnder  an  Ast,  the  34  Geo.  3,  entiUed  "An  Act  for 
diriding,  allotting  and  inolosiog  ,tlie  open  fields, 
meadows,  pastures,  commonsUii  land*  and  waste 
grounds  within  the  parishes  of  Long  Bennington  and 
Foston,  in  the  oonntj  of  Lincoln."  This  Act  is  to  be 
taken  as  forming  pact  of  this  case,  and  may  becefetred 
to  by  either  party. 

By  that  Act,  after  reciting  that  Sir  W.  Manners, 
Bart.,  .aras  impropriator  or  owner  of  and  entitled  to 
reoeire  and  take  such  tithes  arising  within  the  said 
parishes  of  Long  Bennington  and  Foston,  or  costomaiy 
payment  in  lien  thereof,  as  were  of  right  due  and  pay- 
able to  the  improprutor  of  such  parishes,  and  that 
the  Bev.  B.  Look,  clerk,  was  Ticar  of  the  ncarage  of 
the  said  parishes,  and  as  snob  waa  entitled  to 
leeeiTe  and  take  such  tithes  arising  within  the 
said  parishes,  or  cnatomaiy  payment  in  lieu  thereof, 
as  were  of  right  dne  and  payable  to  the  vicar  of 
the  said  ricarage  for  the  time  being,  it  was  enacted 
that  the  said  commissioners  shonld,  and  they  were 
thereby  required  as  soon  after  the  surrey  therein  pre- 
viously mentioned  sbonld  have  been  laid  before  them  as 
«onveniently  might  be  (after  setting  out  public  drains 
«nd  public  and  private  roads  and  ways,  and  landa  for 
getting  materials  for  repairing  thereof,  as  thereinbefore 
was  mentioned),  to  set  out  from  the  then  residue  of 
the  lands  and  grounds  by  that  Act  directed  to  be 
divided  and  incloied,  two  or  more  plots  or  parcels  of 
land  in  the  parish  of  Long  Bennington  aforeaaid,  and 
one  or  mors  plot  or  parcel,  plots  or  parcela  of  land'  in 
the  parish  of  Foston  aforesaid,  which  in  the  judgment 
«f  the  said  commissioners  sbonld  be  equal  in  valuo'  to 
one-fifth  part  of  all  the  lands  that  were  open  and 
onindoeed  lying  within  the  mpective  boundaries  of 
the  then  open  arable  fields,  and  to  one-fifth  part  of  tha 
Mveral  ancient  inohxnres  and  homesteada  withm  the 
aaid  respective  parishes  that  ware  arable,  and  to  one- 
aigbtb  part  of  the  reaidue  of  the  Unds  and  grounds 
(except  glebe  lend)  lying  and  being  within  the  aaid 
parishes  respectively,  subject  or  liable  to  the  payment 
of  tithes  in  kind,  or  to  any  modns  or  composition  in 
lien  thereof,  end  that  the  Unds  so  to  be  set  out  as 
■foresaid  ahouM  be  deemed,  taken  and  considered  as 
njual  to  the  valos  of,  and  should  be  accepted  in  fall  ba% 


satisfsction  and  compensatiao  of  and  for  all  tithes,  both 
great  and  small,  and  aU  aompodtians  and  pamnts  ia 
lien  of  tithes  arising,  renewing,  or  paysble  within  tbs 
said  psrishes  of  Long  Bennington  and  Foston  (Easter 
offerings,   mortoaries,  and  other  anrplwe  fees,  wUeh 
were    thereby  reserved  to  the    said   viear  «f  L«n|^ 
Bennington    and    Fostoo,  only    excepted).    And  it 
wss    thereby    also   enacted  that  ont   of  (be  SBn>» 
Unds  so  to  be  sat  ont  in  lieu  at  tithes  in  the  tad 
parish  of  Long  Bennington  as  aforeaud,  the  said  oom- 
missionsfs  sbrald  and  they  were  thereby  Rqoired  t» 
allot  unto  the  aaid  B.  Lock  and  bU  soconsors,  vieim 
aa  aforesaid,  two  plots  or  parcaU  of  land  in  the  par»li 
uf   Long  Bennington  aforvsaid,   oontainiog  togitbr 
30  acres  statnta  measure,  5  aeraa   whereof  shoohl  be 
^tnats  in  a  pUca  oalled  the  Green  (to  adjoU  the  tan- 
pike  road)  oppoaite  or  nearly  so  to  the  dweUing>hoai» 
of  John   Bemington,  and  the  residue  thereof  at  no 
greater  distance  than  half  a  mile  from  the  said  firr 
acres,  and  that  all  the  residne  of  the  said  land  to  be 
sst  out  for  tithes  as  aforeaaid  afaonld  be  allotted  to 
the  aaid  Sir  W.  Manners  or  hu  haiis,  subject  nenr- 
thelees  to  the  paymant  of  the  com  rente  thecaiBSftsr 
reserved,  and  tba  said  oommiasianers  were  thereby 
ttqoired  to  ascertain  what  part  of  tha  said  lands  i* 
to  beset  oat  for  tithes  as  afonaaid  within  the  said 
parish  of  Long  BenidogtoB  should  (with  the  said  thirty 
aoras  tharsinbcfoc*  direeted  to  be  allotted  to  the  said 
B.  Lock  and  hia  snccesaora  vicars  aa  aforesaid)  m  their 
judgment  be  a  fair  and  eqnitabie  compensation  for  the 
vicarial  tithes  and  other  paymaota  in  lien  of  tithet 
ariaing  or  payabU  within  the  pariah  of  Long  Ben- 
nington aforesaid  to  the  said  vicar  of  Long  BenDingtea 
and  Foaton  aforesaid,  and  what  part  of  the  same  luda 
within  the  pariah  of  Foston  aforesaid  ahould  ia  th«r 
judgment  be  a  fair  and  equitable  eompansaUon  for  tba 
vicarial  tithes  and  other  paymenta  in  lien  of  tiibea 
aiiaing  or  payable  within  the  pariah  of  Foaton  afonsui 
to  the  said  vicar;  and  it  was  further  enacted  that  the 
aaid  viear,  in  lieu  of  snch  parts  or  proportion  of  IsdI 
snd  of  the  vicsrial  tithes  appertaining  to  the  tsii 
vicarage,  should  have  and  be  entitled  as  well  to  tbe 
said  thirty  acres  thereinbefore  directed  to  be  sllottal 
to  him,  as  to  the  com  rents  to  be  aacertain^  di  pud 
in   maimer  thereinafter  mentioned  (that  is  to  ssy)f 
the  said '  commiasionera   adonld    from    Ae'Laxim 
Gaxette  and  by    such   other   ways    and  means  as 
they    shonld    think    most    proper,    inquire    wlat 
had  been  the  average  price  of  good  marketable  «b«t, 
in  the  county  of  Lincoln,  during  tba  term  of  tweaty- 
one  years  next  preceding  tba  passing,  of  that  Act,  lad 
ahotild  in  and  by  their  said  award  ascertam  and  Mt 
forth  what  respective  quantities  ahoold,  in  tbeir  jeif 
ment  (according  to  snoh  average  price  aa  aforeaaid)  br 
equal  to  the  yearly  value  of  the  lands  in  each  of  tke 
said  respective  parislws  (except  the  said   thirty'  sens 
thereinbefore  directed  to  be  allotted  to  the  ssid  B. 
Lock),  to  be  ascertained  aa  the  fak  and  equitable  ceo- 
pensation  for  the  vicarial  tillaa  and  other  payments  B 
lieu  of  tithes  appertaining  to  tba  aaid  vicarage,  and  Iktt 
there  should  be  paid  and  payable  to  tba  vkar  of  lbs 
aaid  parishes  of  Long  Bennington  and  Foston,  snd  bii 
successors,  for  aver,  ont  of  tba  whole  of  the  knds 
thereby  directed  to  be  allotted   to  the  said  Sir  W. 
Manners  for  tithes  withm  the  psiisb  of  Long  Btanisf- 
ton  aforesaid,  according  to  tha  value  of  the  viesiiil 
tithes  and  other  paymenta  in  lien  of  tithes  arising  witUn 
the  same  pariah,  and  appartainhig  to  the  aaid  vieaufi, 
such  sum  of  money  as  should  be  equal  to  the  vdas 
of  the    quanti^  of.  wheat  ao  aaoartaiDed  aecordog 
to  the  avenge  price  aforesaid,  and  out  of  the  wksls  af 
the  lands  thereby  durected  to  be  allotted  to  the  said 
Sir  W.    Manners   for  tithes  within  the    parish  « 
Foaton  aforeeaid,  according  to  the  value  of  the  vicarial 
tithea  and  other  paymenta  in  Uea  of  tithea  witbki  tha 
parish,  and .  appertainug  to  Um  ssid  -liisrap 
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meb  ram  of  moiMy  u  should  b«  eqnal  to  tha  value  oF 
Dm  qouititj  of  wheat  lo  to  be  aieertained  according  to 
the  annge  price  aforesaid,  which  said  mpectiTe  rente 
or  nuns  of  money  shonld  be  pa^ble  and  paid  to 
tb*  Slid  near  and  his  soccessora,  either  at  the  vicarage 
house  ia  tlie  parish  of  Long  Bennington  aforesaid,  or 
at  soeh  other  place  or  places  within  the  said  reepectire 
parishes,  or  either  of  tbem,  as  the  vicar  thereof  for 
the  time  being  sboold  appoint  bj  four  eqnal  quarterlj 

gijments  in  every  year  for  ever,  that  is  to  say,  the  25th 
scathe  25thMarcb,the34tb  Jane,  and  the  29th  Sept., 
dear  of  all  parochial  taxes,  rates,  dnes  and  asseaa- 
meots  whatsoever  (and  the  amonnt  of  the  land-tax  to 
be  paid  in  reapect  thereof  to  be  awertained  according 
to  the  proportion  in  which  the  lands  respectively  there- 
with ihovld  oontribata),  the  fint  payment  whereof  shonld 
grow  doe  and  be  made  on  the  25th  Dec.  next  after  the 
eitcntioo  of  such  award,  or  such  earlier  quarterly  day 
of  payment  aa  the  said  commisaioners  ahould  by  any 
writing  nnder  their  hands  direct  or  appoint  And 
it  was  euacted  that  the  tithes  in  lien  whereof 
the  said  30  acres  of  land  were  thereinbefore  directed 
to  be  allotted  and  snch  rents  were  to  be  paid  shonld 
oease  and  he  for  ever  extingnished  on  or  before  the 
39th  Sept,  or  such  earlier  qoarterly  day  as  ihoali 
next  precede  the  first  qoirterly  payment 

The  commissioners  accardingly,  by  their  award,  set 
«nt  684  acres  2  roods  and  28  perches  in  the  parish 
of  Long  Bennington,  being,  with  certain  herbage  also 
awarded  to  the  impropriator,  in  their  judgment  eqnal 
in  value  to  one-fifth  part,  of  all  the  lands  that  were 
then  open  aud  uninolosed,  lying  within  the  bonndaries 
•f  the  then  open  arable  fielda,  and  to  one-eighth  part 
ef  all  the  residue  of  the  lands  and  gronnds  lying  and 
h«ng  within  the  s^d  parish,  subject  or  liable  to  the 
fuyment  of  tithes  in  kind,  or  to  any  modns  or  com- 
position in  lieu  thereof  (note  of  the  titfaeable  parts  of 
the  ancient  iaclosnres  and  Uomeeteads  being  then 
arable),  <uid  declared  that  the  said  lands  to  set  out 
were,  aooordiog  to  the  directions  of  the  said  Act,  to  be 
deemed,  taken  and  considered  as  equal  to  the  value  of 
and  to  be  accepted  in  full  bar,  satisfaction  and  com- 
'pensatioD  of  and  for  all  tithes  both  great  and  small, 
and  all  compositions  and  payments  in  lies  of  tithes 
srinng,  renewing,  or  payable  within  the  said  parish  of 
iMig  Benniogton  (Easter  ofieringx,  mortuaries  and 
(nrplicefees,  which  were  by  the  said  Act  reserved  to  the 
■aid  vicar  of  Long  Bennington  and  Foston,  only  ex- 
cepted). 

The  commissioners  allotted  to  the  vicar  of  the  said 
pttishes  30  acres,  part  of  the  siud  684  acres  2  roods 
and  28  perches,  and  they  awarded  the  residue  of  the 
said  lost-mentioned  lands  to  Sir  W.  Manners,  as  im- 
plropriator,  sahject  nevertheless  to  the  payment  of  the 
tarn  of  1472.  1 6s.  6<i  by  the  year  to  the  said  Robert 
Lock  and  hia  successors  the  vicars  as  aforesaid,  as  a 
eon  rent  or  yearly  payment  of  money  to  he  paid  by 
four  eqoal  qttarterly  payments,  clear  of  all  parochial 
tatei,  ratet,  dues  and  assessments  whatsoever,  except 
Am  land-tax,  which  said  yearly  snm  of  1472.  16s.  6d., 
tggethor  with  the  said  30  acres  awarded  to  the  s»d 
vicar,  tbey  declared  to  be  in  their  judgment  a  fair  and 
«qiuta]>ls  nn^lenaation  for  the  vicarial  tithes  and  other 
psymenta  in  lien  of  titbee  appertaining  to  the  said 
viearage,  arising  or  payable  within  the  parish  of  Long 
Bennington  aforesaid,  to  the  said  vicar. 

The  commissioners  further  declared  that  70  quartern 
3  bnshela  4  quarts  and  1  pint  of  good  marketable 
wheat  were,  according  to  the  then  ascertained  average 
price  of  5s.  3dL  per  bushel,  eqnal  to  the  said  yearly 
•am  of  1472.  16s.  6d.,  and  in  further  pursuance  of  the 
■aid  Ast,  they  declared  the  mode  in  which  the  value  of 
the  said  ootn  rat  should  be  re- ascertained  from  time  to 
linu. 

From  tbe  making  of  the  ssid  award  the  vicar  of 
Xang  Benniogton  and  Foston  b.is  always  bren  assessed 


to  the  poor-rate  for  the -parish  of  Long  Bennington  in 
respect  of  the  30  seres  so  awarded  to  bim  as  aforesaid, 
but  he  has  not  of  late  year*  been  assessed  to  the  poor- 
rate  for  the  parisji  in  respect  of  bis  said  com  rent.  Th* 
occupier  of  the  land  allotted  to  the  impropriator  as 
aforesaid  has  always  been  assessed  to  the  said  poor- 
rate  in  respect  pf  the  said  land  since  the  s^d  award, 
hot  it  cannot  be  ascertained  whatlier,  in  eetimating  the 
rateable  value  of  the  said  land,  any  deduction  has 
ever  been  claimed  or  made  in  respect  of  the  oom-teut 
so  charged  thereon  as  aforesaid. 

Ths  present  value  uf  the  said  com  rent,  ascer- 
tained by  the  mods  prescribed  by  the  said  Act,  is 
2042.  14<. 

At  the  time  of  the  coming  into  operation  of  the 
Union  Assessment  Committee  Act  1862  (25  &  26  Vict, 
c  103),  the  land  so  allotted  to  the  impropriatdr  was  in 
the  occupation  of  the  resps.  John  Wood  Andrews  and 
Cyrus  Andraws,  and  is  the  IsHd  mentioned  in  tlio 
notice  and  ground  of  appeal  already  referred  to. 

In  pursuance  of  the  last-mentioned  Act,  the  chnrch- 
wardens  and  overseers  of  tbe  poor  of  the  parish  of 
Long  Bennington  made  a  list  of  all  the  rateable  here- 
ditaments in  their  parish,  with  the  annual  value  thereof 
respectively,  iududing  therein  the  bouse  and  lami 
in  the  occupation  of  the  reaps.  John  Wood  Andrews  and 
Cyras  Andrews,  which  were  assessed  at  the  full  annual 
value  of  the  said  house  and  land,  without  making  an^ 
deduction  or  allowance  in  respect  of  the  com  rent 
charged  on  the  said  land  by  the  said  Inoloeura  Act 
The  parish  offioen,  in  fsot,  valned  the  hoiue  and  land 
just  aa  if  they  were  tithe  free,  and  were  not  charged 
with  any  com  rent. 

The  reaps.,  John  Wood  Andrews  and  Cyras  Andrews, 
gave  to  the  assessment  committee  of  the  Newnrlc 
Union,  in  which  Long  Bennington  is  sitnste,  imd  to  tim 
overseers  of  the  parish,  notice  in  writing  that  they 
objected  to  the  vslustion-list,  and  claimed  that  in 
assessing  the  rateable  valoe  of  the  said  house  and  land, 
tbe  amount  of  tlie  oora  rant  which  they  paid  to  tha 
viosr  nnder  the  Inclosnra  Act  should  be  deducted. 

The  committee  admitted  the  objeetion,  and  amended 
the  valuation-list  by  reducing  the  assessment  npon  tha 
house  and  land  occupied  by  the  resjis.  John  Wood 
Andraws  and  Cyrus  Andrews,  by  tbe  said  snm  of 
2042,  I4«.  the  present  value  of  tha  ssid  oora 
rant 

The  churehwatdens  and  overaeere  of  I/>ng  Bennington 
thereupon  made  the  rate  appealed  against,  and  assmed 
the  resps.  John  Wood  Andrews  and  Cyras  Andrews 
thereto  at  the  said  reduced  sum. 

The  question  for  the  opmion  of  the  court  is,  whether, 
in  estimating  tbe  annual  value  of  the  said  house  and 
land  for  tha  purpose  of  ascertaining  the  gross  estimatrd 
rental,  or  the  net  anniul  valne  thereof  under  25  &  26 
Vict  c.  103,  s.  15,  and  6  A  7  Will.  4,  o.  96, 
s.  1,  tha  amonnt  of  the  said  com  rent  ongbt  to  ba 
deducted. 

If  the  oonrt  shonld  be  of  opinion  that  the  amount  of 
snch  com  rent  ought  to  be  deducted,  tbe  rata  is  to  be 
confirmed ;  but  if  the  oonrt  should  be  of  opinion  that  it  is 
not  to  be  deducted,  then  the  rate  is  to  be  amended  by 
incraasing  the  rateable  valne  of  the  said  house  and  land 
by  the  said  snm  of  204{.  14*. 

A  judgment  in  conformity  with  the  decision  of  the 
court,  and  for  such  costs  as  tha  court  shall  adjadge,  is 
to  be  entered  on  motion  by  either  party  at  ths  sessions 
next  or  next  bat  one  after  snch  decision  shall  have  been 
given. 

Cave  appeared  for  the  app.,  and  contended  that  tha 
tithes  had  been  extingnished  by  the  statute,  and  that 
the  occnpiere,  J.  W.  and  0.  Andraws,  were  liable  to  ba 
sssessed  at  the  full  valne  of  their  lands  on  the  gromid 
that  they  wen  tithe  free;  and  that  even  if  tbe  titliea 
had  not  been  extinEuished  they  wen  the  occopierii  of 
the  lands  whieh  had  been  labstitnted  for  tbe  titbaa. 
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«nd  wen,  thonfnn,    oooapisn  in  Uet  of  tha   tithw 
tbeiDMWei.    Ht  dud 

6  &  7  Will.  4,  e.  96,  B.  I ; 

6&7  Will.  4,  e.71,  aik  17,37; 

23&34  Vict.c93,  a.  1; 

Meg.  T.  Shaw,  18  Q.  B.  419; 

Lownde*  v.  Borne,  3  W.  Bl.  12S2 ; 

&  T.  Botdtn,  4  B.  &  C.  467; 

Chatfidd  T.  Au«m,  3  B.  &  C  863 ; 

CAoniar  r.  Cbii,  9  B.  &  C.  479; 

R.  T.  (Ttbtm,  5  NfT.  &  Man.  119; 

R.  T.  Craof  BanMttom,  1  A.  &  E.  145. 
Poland  for  tha  rasp*.  3,  W.  and  C.  Andnws. — The 
«orn  rantohvge  ia  a  tithe  eommatatioo  raDtcbarg* 
witliin  the  meaning  of  6  &  7  Will.  4,  e.  96,  a.  1,  and 
25  &  26  Vict  0.  103,  a.  15,  and  ooght  to  be  deducted 
-from  the  annual  ralne  of  the  notorial  landa.  In 
addition  to  the  aboTe  caaea,  he  referred  to 

R.y.  JoddnU,  1  B.  k  Ad.  403; 

R.  T.  ZmwdauM,  10  A.  &  E.  157 ; 

S.  T.  Qvl,  13  A.  &  £.  383,  403 ; 

R.  V.  Adama,  4  B.  ft  Ad.  61. 
Eblb,  C.  J. — I  am  of  opinion  that  the  app.  in  tbia 
«aae  is  entitled  to  soceeed,  and  X  nj  tbia  after  listen- 
ing to  an  able  aignment  on  behalf  of  the  reapa.  by  Hr. 
Foliod,  in  which  erery  atgnment  of  whioh  the  eaae 
was  capable  was  brought  forward.  In  the  pariah  of 
Long  Bennington  thirty  aoraa  of  land  were  by  the 
■tatate  allottod  to  the  viear  in  additioo  to  a  com  rent 
iiaoiiig  ont  of  certain  other  landa  in  the  pariah  in  lieu 
•of  all  Tioarial  tithea,  whioh  were  therenpon  to  eeaaa 
and  be  for  erer  extinguished.  The  atatuta  piovidea, 
that  tha  com  rent  ia  to  be  paid  to  tha  vioar  "  dear  of 
all  panctual  taxes,  doM  and  aaaeaament  rataa."  One 
'tUng  ia  dear,  that  if  this  laat  danaa  had  not  been 
inamad  in  tlis  ttatote,  the  com  rent  would  have  been 
lateable  as  being  •  parliamentary  oompenaation  in  liau 
«f  tithea,  whioh  baa  been  bald  by  many  deoisiona  to  be 
cataabia  aa  tha  tithea  thamaeWea  would  have  been. 
Mr.  Poland  aaid  that  there  was  a  strong  analogy 
kateraan  this  oaaa  and  the  eaae  of  a  tithe  oommntatlon 
rentebarge,  which  ia  by  statute  subject  to  ratea,  and 
wliieb  by  the  Panehial  Aaaeaament  Act  is  to  be 
deducted  from  tha  amount  npon  which  the  occupier  of 
lands  ia  charged.  But  my  judgment  tnms  entirely  on 
tha  effect  of  the  statnte  creatinf;  the  com  rent 
here  in  qoestion.  It  clearly  would  be  an  nnjnst 
thing  in  the  Legislatnra,  when  a  Urge  fund  bas  to  be 
made  up  by  contribution,  to  exempt  any  penon  from 
contriliation,  and  it  would  be  inequitable  tu  the  other 
jperauua  who  would  hare  to  make  up  the  deficieney. 
There  ia  a  presumption  against  the  LegWUtnre's  doiog 
this,  and  where  it  has  been  poesible  to  put  a  constraction 
n  a  statute  ao  aa  to  aroid  anoh  an  injustice,  it  has 
-always  been  dons.  Hr.  Poland  says  that  the  object  of 
the  Legialatnre  waa  to  benefit  Uie  near.  Xow,  the 
thioj;  to  be  done  on  the  inclosnre  waa  to  giro  a 
portion  of  land  in  lien  of  the  tithea  rectorial  and 
wiearial  of  the  pariah.  The  whole  of  this  was  to  go 
to  the  owner  of  the  rectorial  tithea,  for  we  may 
Jceep  ont  of  question  the  thirty  acres  which  were  eon- 
venieot  to  the  vicar's  oocapation,  and  which  do  not 
bear  npon  this  qnestion  of  rentebarge.  How,  then, 
waa  tlia  Tiear  to  be  compensated  for  the  loss  of  his 
tithes  ?  The  effect  of  the  arrangcmeat  is  this  :  The 
commissioners  are  to  find  ont  the  ratio  of  the  ralue  of 
the  eicarial  tithes  to  the  ealne  of  the  rectorial  tithea ; 
to  pick  oat  ao  much  land  aa  bears  the  same  ratio  to 
the  remainder,  and  go  through  the  ordinary  process 
of  estimating  tha  quantity  of  com  equivalent  to  the 
noney  rent,  and  to  allot  to  the  ricar  ao  much  aa  ia  eqoal 
to  the  yearly  valne  of  the  lands  so  to  be  aacertained,  aa 
a  fair  and  equitable  compenaation  for  vicarial  tithes 
and  other  payments  in  lieu  of  tithes.  The  commis- 
wara  bonnd,  as  between  the  vicar  and  the 


rector  and  the  rest  of  the  parish,  to  treat  the  arnagi- 
ment  made  by  the  Legialatore  to  be  in  aoeerdaoee  *Uh 
the  Tithe  CommnUtion  Act,  that  tha  vioar  ahodd 
not  liave  the  aaxiedea  of  agrioultnral  qwcnlatiaa 
ascompanying  the  holding  of  anoh  land.  Tk* 
rector  has  a  statotoiy  lease  of  tha  bod  for  em, 
and  it  is  tbe  duty  of  the  eommisaionen  to  martaii 
the  fair  rack-rent  to  be  paid  as  if  tha  viear  had  let  te 
land  to  the  rector.  In  that  case  the  rsctn  would  bifs 
been  the  occupier,  and  wonid  have  had  to  'psj  the 
rates.  It  would  be  an  injuaties,  after  tha  Leplatan 
had  exempted  the  vicar,  for  os  to  ahift  the  bivdea  m 
to  the  vioar  fipsm  tha  occapier  of  tha  viearial  laada. 
Upon  tha  neoial  terms  of  tha  statnte  oar  jndgBMSt 
ought  to  be  for  the  app. 

WiLLUHs,  J. — It  waa  not  tbe  faitaatiea  af  lbs 
Lsgislatore  to  give  a  booaty  to  tha  vicarage.  Tbe 
tithes  are  to  be  rated  in  aoma  manner  or  pother  for  the 
benefit  <^  the  pariah.  The  Act  exempts  ths  vior 
from  the  payment  of  rates  in  respect  of  (tithes,  bat  (Im 
corn  rentebarge  is  to  be  measured  on  the  fsnndaliao  of 
what  would  be  a  qoantity  of  land  which  would  he  a  fair 
and  eqnilabla  compensation  for  tbe  tithes,  te  k 
saoertained  plainly,  not  by  giving  the  viear  tiw  fsB 
value  of  the  tithes,  which  would  be  to  make  bim  a 
present  of  the  rates,  but  by  deducting  the  smooat  of 
the  ratea.  He  reeeivea  compenaation  for  tbe  lilb« 
eumu  the  ratea,  and  there  ia  no  hardahip  in  aasaMaf 
the  rector's  lands  to  the  fnll  valoe,  for  tbe  rectsr  k« 
been  compensated  for  tbe  payment  of  rata  fee  tht 
vicarial  tithes,  iaaimnch  aa  the  burden  on  his  had  il 
so  much  the  iesL  The  proper  arrangement  is  tkst  tbe 
lands  which  the  by  leotor  geu  sboald  be  diarggd  <a 
their  annual  valna,  without  any  dednetioD  far  the  rtfea 
for  which  tbe  viearial  landa  vrere  liable.  If  tka 
Parochial  Aaaeaament  Act  had  never  been  passed,  it 
would  not  have  been  right  to  take  tbe  valoa  otbsfwiM, 
and  that  statute  doaa  not  affect  tbe  pteaaat  caM,  as 
the  com  rant  here  ia  not  a  tithe  oomarataliw  nat' 
eharga  within  tha  words  or  apirit  of  tha  Aat. 

WiLLia,  J.— The  local  Act,  passed  fai  17M,  dsak 
with  the  tithes  and  not  with  the  rates,  and  it  den 
not  interfere  with  the  ordinary  rule  that  tbe  aecnpier 
of  tithea  ahonld  be  rateable  in  respect  of  them.  Then 
was  no  intention  on  tbe  part  of  the  Lsgislatan  is 
benefit  tbe  vicar,  Tbe  compensation  omild  aat  be 
aacertained  without  considering  the  dedaetioaa  le  be 
made  for  ratee,  which  must  be  paid  by  seas  as 
unless  the  statnte  expressly  enacta  that  they  ahal 
drop.  Our  judgment  will  be,  that  tbe  rate  be  amwilid 
aa  stated  is  the  words  of  tbe  15th  parsgr^  ef  tks 


Cant  applied  for  ooits.  [Ebls,  OJ.— Ths  nift 
have  come  here  to  snpport  tlie  decision  of  the  ssaw> 
meut  committee.]  In  reality  tbe  overseen  t0(A  tbe 
same  view  of  tM  laatter  aa  the  app.,  and  aa  aae 
supports  tbe  rate  besides  J.  W.  and  C.  AsdieMi. 

By  tbe  ComtT.  —  Practically  it  is  a  litirii>M 
betweeo  two  uidividual  ratepayers,  and  ths  ordiss^ 
rule  is  that  tlie  party  who  saecaads  ahonld  ks>s  bai 
coats. 

Jadgmml  far  It*  Ofp^  mU  ta*t  tfiit*  <>• 
rupt,  J.  W,  ami  C.  Amdram. 

Attorney  for  app.,  P.  Bodgkimon. 
Attomqr  for  rasp.,  T,  Robeiit. 
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JTJBICIAI.    OOMMITTEB    OF    THB 
PBZV7    OOTJNOIL. 

lowittd  by  JAua  Patbbwk,  Etq.,  ol  tlia  Mlddla'Tempie, 

Jfrndt^,  Feb.  8,  1864. 
(TiiKont    ThB  Abchbishop  of  Caxterbdbt,  Lobd 
CbJlMCILLOB,  Archbishop  of  Yobk,  Bishop  of 
LoitDoa,  Lords  Cbahwobth,  Cbblhsfobd  and 

KlKOSDOWK. 

WiLUAMs  V.  Bishop  of  Saubbubt. 
WiLSOH  V.  Fbhdali. 
Clayt—UuKHmd  doctrine— Libtrty  of  opinum — In- 
^Hrattom  of  Uu  Solg  ScripUiret — EUntilyofJituU 


4Fiten  a  elerk  ii  charged  aith  wuound  doctrine,  the 
court  koM  no  juritdielion  to  utile  matleri  of  faith 
or  to  deltrmine  vkat  ought  wt  any  pttrtieular  to  bt 
Hi  doetriu  of  the  Church  of  E»gl<nd,  but  Ut 
province  on  the  one  hand  it  to  atcertain  the  true  eon- 
ttmelion  of  Ihote  arliclet  of  religion  and  forma- 
lariet  rtferrtd  to  in  each  charge,  according  to  the 
legnl  r«&(  for  the  inlerpretalion  of  latutet  and 
witttn  iutrumenli!  and,  on  the  other  Aomi,   to 
ateertam  the  plain  grammalieal  meaning  of  the 
pauaget  which  are  charged  eu  being  contrary  to  or 
teeontislaU  with  the  doctrine  of  the  Chm-et,  aeoen- 
ieined  in  the  tame  wuauur. 
The  eonri  will  not  aeeribe  to  the  Church  any  rule  or 
teacking  which  it  not  found  exprettly  and  dittinetfy 
tialed,  or  wUeh  it  not  plainly  involved  in  or  collected 
fmn  Hut  wkieh  it  written. 
Jiat  oufy  it  matter  of  aecuiation  wUcA  w  adoitedly 
taught  or  maintained  by  a  clergyman ;  andhe  it  not 
to  be  held  reipontiblefor  more  than  the  concluiiont 
which  are  direclly  involvad  inlheaiteriiont  made. 
The  attarlian  that  the  BiiU  %tat  an  mpretiion  of  de- 
vout reoMon,  and  therefore  to  be  read  with  reaton 
in  freedom,  taken  along  with  an  attertion  in  the 
eontemt,  that  the  Boly  Spirit  dwell  in  the  lacred 
wrileri  of  the  Bible,  doet  not  warrant  the  aceatation 
that  the  BM»  it  the  work  ofpioui  moi  and  nothing 
more. 
n*  propoatiou  or  aittrlion  that  entry  part  of  the 
Seriptmret  wot    written  under  the  inspiralion  of 
the  Boly  Spirit  it  not  to  be  found  eitlier  m  the 
Artioke  or  m  anyofthefanmiarie*  of  the  Church. 
There  it  not  in  the  formulmet  of  the  ChurA   of 
England   any  tueh  dittinet  declaration  upon  the 
eternity    of  Jbul  puniihment  at   to  require  the 
eonrt  to  condemn  at  penal  the  exprettion  of  a  hope 
by  a  elergymtm  that  eoen  the  ultimate  pardon  of  the 
wicked  «Mko  are  condemned  on  the  day  of  judgment 
may  be  conaittent  with  the  will  ofAlmi^ty  God. 

WmuAXs  «.  BisBOP  OF  Salisbdbt. 
This  wu  an  appeal  from  a  sentenca  or  decree  of  the 
fieto  of  Arches,  prononnced  on  the  1 5th  Dee.  1862. 
A  catue  of  office  was  promoted  \>j  the  Bigbt  Rer. 
Bishop  of  Salisbarj  under  3  &  4  Vict.  o.  86,  in  Tirtne 
<f  letters  of  request  from  the  said  bishop  against  the 
Ber.  Rowland  Williams,  D.D.,  clerk,  and  vicar  of  the 
Ticarage  and  parish  charch  of  Broad  Challc,  with  the 
chapel  of  Barr  Challc,  in  the  conntj  of  Wilts,  for 
haiiof;  offended  against  the  laws  ecclesiastical  of  this 
nslm  by  haring  written,  published,  and  set  forth  in  a 
book  entitled  "  Essays  and  Beriews"  a  certain  artida, 
or  essay,  or  reriew,  with  diren  notes  thereto,  entitled 
"  Bunaen's  Biblical  Researches,"  and  by  having  in 
such  article,  and  in  the  notes  thereto,  advisedly  main- 
tamed  and  affinned  certain  erroneous,  strange  and 
Iwetical  doctrines,  positions  and  opinions,  contraiy  and 
npngnant  to  the  doctrine  and  teaching  of  the  said 
IMted  Cborch  of  England  and  Ireland  as  by  law  esla- 
lUeH,  and  thereby  contravening  the  statutes,  eonsti- 
LMao.  Ca&— Vol.  U.] 


tatioBS  and  canons  aceleaiaatical  of  the  nalm,  and 
against  the  peace  and  unity  of  the  Choreh. 

The  only  articles  insisted  on  against  th«  deft.  wei« 
the  7th  and  IStb,.  aa  follows: — 

7.  Ibat  iu  the  said  article,  esaay,  or  review  are  ooit- 
tained  the  following  pianges  at  pages  60,  61 :  **  A*  in 
his  Egypt  onr  author  aifta  the  historical  date  of  the 
Bible,  so  in  his  Gott  in  der  Geschichte  he  expounds  it* 
directly  religions  element.     Lamenting  like  Pascal  tb* 
wretchedness  of  our  feverish  being  when  estranged 
from  its  eternal  stay,  he  traces,  as  a  countryman  of 
Hegel,  tbe  Divine  Thought  bringing  order  out  of  con- 
fnsion.    Unlike   the    despairing  school    who    forbid 
ns  trust  in  God  or  in  oonscieoce  unless  we  kill  onr 
souls  with  literalism,  be  finds  salvation  for  men  and 
states  only  in  becoming  acquainted  with  the  Author  of 
our  life,  by  whose  rest>on  ths  world  stands  fast,  whose 
stamp  we  bear  in  onr  forethought  and  whose  voice  our 
conscience  echoes.    In  the  Bible,  as  an  expression  of 
devont  resson,  and  therefore  to  be  read  with  reassa 
in  freedom,  he  finds  record  of  tbe  spiritual  giantawboss 
eloquence    generated    tbe    religious    atmosphere    w» 
breathe."    At  pages  77  and  78 :  "  But  if  sudi  a  notion 
alarms  those  who  think  that  apart  from  omniscienoe 
belonging  to  the  Jews,  the  proper  conclusion  of  reason 
is  atheism ;  it  is  not  inconsistent  with  the  idea  that 
Almighty  God  has  been  pleased  to  educate  men  and 
nationa  employing  imagination  no  leas  than  oonseienoe, 
and  suffering  bia  lessons  to  play  freely  within  the  limits 
of  humanity  and  its  shortcomings ;  nor  will  any  fiur 
reader  rise  from  the  propheUcal  disqnisilions  without 
feeling  that  he  has  been  under  the  goidanoe  of  % 
master's  hand.    Tbe  great  result  is  to  vindicate  ths 
work  of  the  Eternal  S{ttrit;   that  abiding  influenos 
which,  as  our  phurch  teaches  us  in  the  Ordinaticm 
Service,  underiiea  all  ethers,  and  in  which  converge  aU 
images  of  old  time  and  means  of  grace  now  :  temple, 
scripture,  finger  and  hand  of  God ;  and  again,  preach- 
ing, saeramenta,  waten  which  comfort  and  flame  whidi 
bums.    If  such  a  spirit  did  not  dwell  in  the  Church, 
the  Bible  would  not  he  inspired,  for  the  Bible  is  before 
all  things  the  written  vcnce  of  the  congregation.     Bold 
as  such  a  tbeoty  of  inspiration  may  sound,  it  vras  ths 
earliest  creed  of  the  Church,  and  it  is  the  only  one  to 
which    tbe  facts  of  Scriptnre  answer.    The  sscred 
writers  acknowledge  themselves  men  of  like  pasriont 
with  ourselves,  and  we  are  promised  illumination  from 
the  Spirit  which  dwelt  in  them.     Hence,  when  we  find 
onr  Prayer-book  ooostracted  on  the  idea  of  the  Church 
being  an  inspired  society,  instead  of  objecting  that  every 
one  of  ns  is  fallible,  we  shonld  define  inspiration  con- 
sistently with  the  facts  of  Scripture  and  of  htunan 
nature.     These  would  neither  exclude  the  idea   of 
fallibility  among  Israelites  of  old,   nor  teach  ns  to 
quench  ths  Spint  in  true  hearts  for  ever.    But  if  any 
one  prefers  thinking  the  sacred  writers  pasnonlees 
maehines,  and  calling  Luther  and  Milton  '  uninspired,' 
let  him  co-operate  in  researches  by  which  bis  theory 
if  true  will  be  trinmphantly  confirmed."    That  in  tha 
passages  hereinbefore  recited,  being  portions  of  the 
said  article,  essay,  or  review,  the  said  Bev.  Bowlaad 
Williams  did  advisedly  maintain  and  affirm  that  th^ 
Bible  or  Holy  Scripture  is  an  expression  of  devont 
reason  and  the  written  voice  of  the  congregation,  not 
the  Word  of  God,  nor  containing  any  spedsl  revelation 
ef  His  truth  or  of  His  dealings  with  mankind,  nor  tha 
rule  of  our  faith,  or  that  he  did  therein  advisedly  miUn- 
tsin  and  sffirm  doctrines,  positions,  or  opinions  to  that 
or  tbe  like  purport  and  effect,  and  that  the  said  doc- 
trine, positions,  or  opinions  are  contrary  to  and  incon- 
siatent  with  the  6th,  7th  and  20th  Articles  of  Religion 
and  contrary  to  and  inconsistent  with  that  part  of  the 
Nieene  Creed  which  declares  in  substance  that  the 
Holy  Ghost  spske  by  the  prophets. 

15.  That  in  the  said  article,  essay,  or  review,  is  con- 
tained the  following  passage  at  pp.  80,  81,  in  the  wordA 
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bUowiog,  to  wit:  "For  tbooKb  be  embraces  with 
more  tfaao  orthodox  warmth  New  Testament  terms, 
he  explains  them  in  such  a  way  that  he  maj  be  charged 
with  asiag  eTaogelical  language  in  a  philosophical 
sense ;  but  in  reply  be  would  a^k  ivkut  proof  h  there 
that  the  reasonable  sense  of  St.  Paul's  words  was  not 
the  one  which  the  Apostle  intended  ?  Why  may  not 
jostification  by  faith  have  meant  the  peace  of  uiind  or 
sense  of  Divine  approval  wliich  comes  of  trust  in  a 
righteous  God  rather  than  a  fiction  of  merit  by 
transfer?  St.  Paul  would  then  be  teaching  moral 
responsibility  as  opposed  to  sacerdotalism,  or 
that  10  obey  is  better  than  sacrifice.  Faith  would 
be  opposed  not  to  the  good  deeds  which  con- 
science requires,  but  to  works  of  appeasement  by 
ritoal  justification,  would  be  neither  an  arbitrary 
ground  of  confidence  nor  a  reward  upon  condition  of 
our  disclaiming  merit,  but  rather  a  verdict  of  forgive- 
ness upon  our  repentance  and  of  acceptance  upon  the 
offering  of  our  hearts."  That  in  the  paasage  herein- 
before recited,  being  portion  of  the  said  article,  essay, 
or  review,  the  said  Rev.  BuwUnd  Williams  did  ad- 
visedly maintain  and  athrm  that  justification  by  faith 
means  only  the  peace  of  mind  or  sense  of  Divine 
approval  which  comes  of  trust  in  a  righteous  God,  and 
that  justification  is  a  verdict  of  forgiveness  upon  our 
repentance  and  of  acceptance  upon  the  offering  of  our 
hearts;  or  that  he  did  therein  advisedly  maintain  and 
affirm  a  doctrine,  position,  or  opinion  to  that  or  the 
like  purport  or  effect,  and  that  such  doctrine,  position, 
or  opinion  is  contrary  to  or  inconsistent  with  the  Ilth 
of  the  said  Articles  of  Religion. 

The  Judge  of  the  Court  of  Arches  held  the  contents 
of  those  allegations  was  sufficiently  proved,  and  de- 
clared the  deft,  to  be  suspended  for  the  space  of  one 
year;  whereupon  the  deft,  appealed  to  Her  Mig&ity  in 
Council. 

Dr.  Williams  in  person  contended  that  be  did  not 
deny  the  inspiration  of  Scripture.  The  freedom  of 
opinion  allowed  by  the  formularies  of  the  Church  on 
this  head  allowed  him  to  assert  that  though  Scripture 
contained  inspired  writings,  yet,  being  written  by  fal- 
lible men,  some  parts  of  them  must  of  necessity  be  an 
expression  of  devout  reason ;  and  the  expression 
"  written  voice  of  the  congregation  "  did  nut  imply  a 
negation  of  inspiration.  The  essay  did  not  include 
the_  theory  of  inspiration.  As  regarded  the  doctrine 
of  justification,  the  main  expression,  "  a  fiction  of 
merit  by  transfer,"  simply  meant  the  same  thing  as 
the  expression  *■  phantasy  of  faith,"  used  in  the 
Homilies,  and  not  as  implyibg  anything  in  the  nature 
of  deceit  or  pretence. 

The  Queen's  Advocate,  CoUridge,  Q.C.,  and  Dr. 
Saabep  contended,  on  the  first  point,  that  the  doctrine 
of  plenary  inspiration  was  part  of  the  doctrine  of  the 
Church  of  England,  and  a  miraculous  and  super- 
oatnral  inspiration  was  implied.  Any  other  hypo- 
thesis amounted  to  rationalism.  It  might  be  that 
details  of  the  Holy  Scriptures  were  capable  of  criii- 
dsm  on  6ci<ntific  or  geographical  grounds,  but  not  as 
regards  doctrine. 

Wiisos  V.  Fekdali. 

This  was  an  appeal  in  a  similar  suit  charging  the  deft. 
(the  now  spp.)  tor  having  written  and  publiabed,  in  a 
book  entitled  "  Essays  and  Reviews,"  a  certain  article 
or  essay,  or  review,  entitled  "  S^nces  Historiques  do 
Geneve — the  Kational  Cburcb,"and  for  having  in  such 
article,  essay,  or  review,  and  in  the  notes  thereto,  ad- 
visedly maintained  and  affirmed  certain  erroneous, 
strange  and  heretical  doctrines,  positions  and  opinions 
contrary  and  repugnant  to  the  doctrine  and  teicUing 
of  the  said  United  Church  of  England  and  Ireland ,  as 
by  law  established,  and  thereby  contravening  the 
■tatotea,  constitutions  and  canons  ecclesiastical  of 
the  realm,  and  against  the  peace  and  unity  of  the 
Church. 


The  articles  material  ner«  the  Sth  and  Uth,  u 
follows !  — 

8.  And  we  further  article  and  object  to  yog,  tie 
said  ReV.  Henry  Bristow  Wilson,  that  is  tbe  laid 
article,  essay,  or  review,  is  the  following  pssiage  at  pp, 
175,  6,  7  :  "  It  has  been  matter  of  great  boast  witkio 
tbe  Church  of  England,  in  common  with  other  Pro- 
testant chnrches,  that  it  is  fonnded  upon  the  '  Word 
of  God,'  a  phrase  which  begs  many  a  qaettion  wba 
applied  collectively  to  the  books  of  the  Old  and  He* 
Testament,  a  phrase  which  is  never  so  applied  to  tbeo 
by  any  of  the  scriptural  authors,  and  which,  according 
to  Protestant  principles,  never  could  be  applied  to 
them  by  any  sufficient  authority  from  witboat  Is 
that,  which  may  be  considered  the  first  Article  of 
the  Chnrch,  this  expression  does  not  occur,  but  onl; 
'  Holy  Scripture,'  '  Canonical  Books,'  '  Old  and  New 
Testament.'  It  contains  no  declaration  of  tbe  Bible 
being  throughout  supernaturally  suggested,  nor  u; 
intimation  as  to  which  portions  of  it  were  owing  to  > 
special  Divine  illumination,  nor  the  slightest  attempt  it 
defining  inspiration,  whether  mediate  or  immediate,  whe- 
ther through  or  beside,  or  overruhng  the  natnril  faeiltia 
of  tbe  subject  of  it,  nor  the  least  hint  of  the  relation  be- 
tween the  divine  and  human  elements  in  the  compoii- 
tion  of  the  Biblical  books.  Even  if  the  Fathers  hare 
usually  considered  'canonical '  as  synonymous  wiUi 
'  miraculously  inspired,*  there  is  nothing  to  show  diH 
their  sense  of  tbe  word  must  necessarily  be  applied  is 
our  own  sixth  Article.  The  word  itself  msj  ntia 
either  books,  ruled  and  determined  by  the  Cbureh,  or 
regulative  books,  and  the  employment  of  it  is  the 
Article  hesitates  between  these  two  significations.  For 
at  one  time  Holy  Scripture  and  canonical  boob  ti« 
those  books  of  '  whose  authority  never  was  any  doabt 
in  the  Chnrch  ;'  that  is,  they  are  '  determined '  boob; 
and  then  the  other,  or  nncanonical  books  are  detcribed 
as  those  which  '  the  Church  doth  not  apply  to  estsbHili 
any  doctrine,'  that  is,  they  are  not '  regulative'  boib. 
And  if  the  other  principal  Chnrches  of  the  Befonns&a 
have  gone  further  in  definition  in  this  respect  tbn 
our  own,  that  is  no  reason  we  should  force  the  iilesoo 
of  our  Church  into  unison  with  these  exptcsied 
declarations,  but  rather  that  we  should  rejoiee  is 
our  comparative  freedom.  The  Protestant  ftolis| 
among  us  has  satisfied  itself  in  a  blind  way  with  the 
anti-Roman  declaration  that  'Holy  Scripture  ooo- 
taineth  all  things  necessary  to  salvation,  ao  that  wlist- 
soever  is  not  read  tlierein  nor  may  be  proved  thenbf 
is  not  to  be  required  of  any  man  that  it  dwoM  be 
believed  as  an  article  of  the  faitb,  &c,'  and  wiiheot 
reflecting  how  very  much  is  wisely  left  open  io  tkn 
Article.  For  this  declaration  itself  is  partly  negitin 
and  partly  positive :  as  to  its  negative  part  it  itdtat 
that  nothing — no  (;)anse  of  creed,  no  dectiion  of 
council,  no  tradition  or  exposition — is  to  be  reqoind 
to  be  believed  on  peril  of  salvation  uulaai  it  be 
scriptural ;  but  it  does  not  lay  down  that  eveiylUag 
which  is  contained  in  Scripture  must  be  believed  os  III* 
same  peril  Or  it  may  be  expressed  thus :  tbe  Word 
of  God  is  contained  in  Scripture,  whence  it  does  sot 
follow  that  it  is  co-extensive  with  it.  The  Cbordi  0 
which  we  belong  does  not  put  that  stumbliogbloek 
before  the  feet  of  her  members ;  it  is  their  oirn  fall 
if  they  place  it  there  for  themselves,  autbon  of  their 
own  offence."  And  we  article  and  object  to  yon  tbe  nid 
Rev.  Henry  Bristow  Wihion,  that  in  the  passage  hen- 
inbefore  recited,  being  portion  of  the  said  article,  osts;, 
or  review,  you  did  advisedly  declare  and  aSnn  is 
effect  that  the  Scriptures  of  the  Old  and  New  Testa- 
ment were  not  written  under  the  inspiration  of  tho 
Holy  Spirit,  and  that  they  were  not  necessarily  at  >& 
and  certainly  not  in  parts  the  Word  of  God,  or  that 
you  did  therein  adviaedly  declare  and  affirm  a  doctrine, 
position,  or  opinion  to  that  or  the  like  purport  and 
effect    And  that  such  doctrine,  position,  or  opuiiM,' 
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coiitnr/  to  or  inconaUtent  with  the  6tb  and  20tli 
«rtli«uid  Articles  of  ReligioD,  and  contrary  to  and 
incoiuiateat  with  tba  teaching  of  the  said  cimrch 
contained  in  that  part  of  the  Nicene  Creed  which 
declares  in  snbetanca  that  the  Uol;  Ghost  spake  by  the 
prophets  ;  and  as  set  forth  in  the  Ordering  of  Priests 
in  the  said'  Book  of  Common  Prayer,  to  wit  in  the 
wonis  foUowing:  "  The  Bishop  shall  deliTer  to  every 
one  of  them  the  Bible  into  his  hands,  saying,  Take 
tliou  anthority  to  preach  the  Word  of  God,"  and  we 
article  and  object  as  before. 

14.  And  we  further  article  and  object  to  yon  the  said 
Bty.  H.  £.  Wilson,  that  in  the  said  article,  easar,  ur 
review  is  contained  the  following  passage,  at  page  206  : 
"  The  Christian  Church  can  only  tend  on  those  who 
are  committed  to  its  care,  to  the  verge  of  that  abyss 
wliich  parts  this  world  from  the  wurld  unseen.     Some 
few  of  those  fostered  by  her  are  now  ripe  for  entering 
on  a  higher  career;  the  many  are  but  rodimentary 
spirits,  germinal  souls.     What  shall  become  of  them  ? 
If  we  look  abroad  in  the  world  aud  regard  the  mental 
character  of  the  moltitude  we  are  at  a  loss  to  apply 
to  tbem  either  lbs  promises  or  the  denunciations  of 
revelation.     So  the  wise  heathens  conld  anticipate  > 
reunion  with  the   great   and  good  of   all  ages ;  they 
could  represent  to  themselves  at  least  in  a  tigurative 
manner   the   pnnishment  and   the  purgatory    of  the 
wicked ;  but  they  would  not  expect  the  reappearance 
in  another  world  for  any  parpose  of  a  Therntes  or 
flyperboloa — social  and  poetical  justice  bad  been  suffi- 
ciently done  upon  them.     Yet  there  are  such  as  these, 
and  no  better  than  these,  under  the  Christian  name — 
babblers,  busybodies,   livers    to   get   gain,    and  mere 
eaters  and  drinkers.     The  Roman  Church  has  imagined 
a    limbtu    tnjmtixun;     we     must    rather    entertain 
a   hope  that  there    shall    be  found  after  the  great 
adjudieatiuo    receptacles    suitable    for     those     who 
shall  be  infanta,  not  as  to  years  of  terrestrial  life,  but 
as  to  spiritual  development,  nurseries  as  it  were  and 
seed  grounds   where  the   undeveloped  may  grow  np 
Bnder  new  conditions,  the  stunted  may  become  strong 
and    the     perverted    be    restored.      And    when    the 
Christian  Church  in  all  its  branches  shall  have  fulfilled 
its  sublunary  office,  and  its  Founder  shall  have  sur- 
rendered  His  kin^ora  to  the  Great  Father — all,  both 
■mall  and  great,  shall  find  a  refuge  in  the  bosom  of 
the  Universal  Parent  to  repose  or  be  quickened  into 
higher  life  in  the  ages  to  come  according  to  His  will." 
And  we  article  and  object  to  you  the  said  Bev.  H.  B. 
Wilson,  that  in  the  passage  hereinbefore  recited,  being 
a  portion  of  the  said  article,  essay,  or  review,  yon  did 
advisedly  declare  and  affirm  in  effect  that  after  this 
iife^  and  at  the  end  of  the  existing  order  of  things 
on   this    earth,   there  will   be   no  judgment   of    God 
awarding   to  those  men  whom  he  shall  then  approve 
everlasting  life  or  eternal  happiness,  and  to  those  men 
whom    he  ahall  then   condemn  everlasting    death   or 
eternal    miaeiy ;    or   that  you  did   therein   advisedly 
<leclare  and  affirm  a  doctrine,  position,  or  opinion  to 
that  or  to  the  like  purport  and  efifect,  and  that  the 
•aid  doctrine,  position,  or  opinion  is   contrary  to  or 
inconsistent  with  the  teaching  of  the  said  church,  as 
oontained   in  the  creeds  commonly  called  the  Apostles' 
Creed,  the  Nicene  Creed,  and  St.  Athanasins'  Creed ; 
and  as  contained  in  the  absolntion  or  remission  of  sins 
which  forma  part  of  the  Morning  Prayer  in  the  said 
Book  of  Common  Prayer,  and  in  which  the  priest  says, 
"  Wherefore  let  us  beseech  Him  to  grant  us  true  Te> 
peataoce  and  his  Holy  Spirit,  that  those  things  may 
please  Him  which  we  do  at  this  present ;  and  that  the 
rect  of  oar  life  hereafter  may  be  pure  and  holy,  so 
that  at    the    last  we  may  come   to   his  eternal  joy, 
throngh  Jesus  Christ  our  Lord."     And  as  contained  in 
the  following  part  of  the  Catechism  which  forms  part 
of  the    said   Book  of  Common  Prayer.    "Question. 
What  deairest  thou  of  God  in  this  prayer  ?    Answer. 


I  desire  my  Lord  God,  our  Heavenly  Father,  who  is 
the  girer  of  all  goodness,  to  send  His  grace  unto  me 
and  to  all  people.  And  I  pray  unto  God  that  He  will 
keep  us  from  all  sin  and  wickedness,  and  from  our 
ghostly  enemy,  and  from  everlasting  death."  And  ss 
contained  in  the  following  portions  of  the  Order  for  the 
Burihl  of  the  Dead,  which  forms  part  of  the  said  Book 
of  Common  Prayer:  "In  sure  and  certain  hope  of  the 
resurrection  of  eternal  life  through  our  I/>rd  Jeaoa 
Christ,  who  slisU  change  our  vile  body  that  it  may  be 
like  unto  His  glorious  body,  according  to  the  mighty 
working  wbe:eby  He  is  able  to  subdue  ull  things  unto 
Himself."  "  0  merciful  God,  the  Father  of  our  Lord 
Jesus  Christ,  who  is  the  Resurrection  and  the  Life,  to 
whom  whosoever  believeth  shall  live  though  he  die; 
and  whosoever  liveth  and  believeth  in  Him  shall  not 
die  eternally ;  who  also  taught  us  by  His  holy  Apostle 
Saint  Paul  not  to  be  sorry  as  men  without  hope  for 
them  that  sleep  in  Him ;  we  meekly  beseech  Thee, 
0  Father,  to  raiae  us  from  the  death  of  sin  unto  the 
life  of  righteousness;  that  when  we  shall  depart  this 
life  we  may  rest  in  Him  as  our  hope  as  this  our 
brother  doth ;  and  that  at  the  general  resurrection  in 
the  last  day  we  tax;  be  found  acceptable  in  Thy  sight 
and  receive  that  blessing  which  Thy  well-beloved  Son 
shall  then  pronounce  to  all  that  love  and  fear  Thee, 
saying,  Cume,  ye  blessed  children  of  my  Father,  re- 
ceive the  kingdom  prepared  for  you  from  the  beginning 
of  the  world."  And  as  contained  in  the  following  por- 
tions of  the  CommioatioQ  Service,  which  form  part  of 
the  said  Book  of  Common  Prayer.  "  The  day  cometh. 
as  a  thief  in  the  night."  "  Then  shall  it  be  too  late  to 
beseech  when  the  door  shsll  be  shut,  and  too  late  to 
cry  for  mercy  when  it  is  the  time  of  justice.  0  terrible 
voice  of  most  just  judgment,  which  shall  be  pro- 
nounced upon  tbem  when  it  shall  be  said  unto  them. 
Go,  ye  cursed,  into  the  fire  everlasting,  which  is 
prepared  for  the  devil  and  his  angels."  "  This,  if  we 
do,  Christ  will  deliver  us  from  the  curse  of  the  law  and 
from  the  extreme  malediction  which  shall  light  upoa 
them  that  shall  be  set  upon  the  left  hand,  and  He  will 
set  us  on  His  right  hand,  and  give  us  the  gracious 
benediction  of  His  Father,  commanding  us  to  take 
possession  of  His  glorious  kingdom."  And  we  article 
and  object  as  before. 

The  Dean  of  the  Arches  pronounced  the  same  judg- 
ment as  in  the  farmer  case,  wbereon  Mr,  Wilsoa 
appealed  to  Her  Majesty  in  Council. 

Mr.  Wilson,  the  app.  in  person,  contended  that  the 
rules  applicable  to  the  interpretation  of  the  formularies 
of  the  Church  were  the  ordinary  legal  rules,  and  it  was 
no  part  of  the  business  of  the  court  to  inquire  into 
what  ought  to  be  the  doctrine  of  the  Church.  The 
sole  question  was,  what  the  language  used  in  its 
formularies  meanu  This  rule  was  laid  down  by  the 
Gorham  case,  Moore,  1072.  Hence  it  was  competent 
to  maintain  distinct  doctrines  under  the  grammatical 
construction  of  the  formularies.  As  regarded  the 
meaning  of  terms,  they  were  properly  explained  by  a 
view  of  their  hisiory  as  used  in  controversy,  as  in 
Shore  t.  Wil$<m,  9  C.  &  F.  355.  The  Articles  and 
formularies  did  not  lay  down  any  definite  rule  as  to 
the  nature  of  the  inspiration  of  the  Holy  Scriptnres. 
The  word  "  inspiration  "  and  the  word  "  miraculons  " 
were  not  used  in  those  formularies.  The  charge  ogunst 
him  founded  on  inspiration  did  not  definitely  define  the 
meaning  imputed  to  the  words  he  had  need :  {Bwder 
T.  Heath,  8  Jur.  237,  Gorham  case.)  He  had  never 
denied,  in  the  proper  sense  of  the  term,  that  the 
Scriptures  contained  the  Word  of  God ;  but  merely, 
that  every  part  of  the  word  was  inspired.  As  regarded 
the  eternity  of  final  punishment,  the  point  was  referred 
to  in  80  ambiguous  terms  by  the  formularies  of  the 
Church  that  no  accusation  could  be  founded  on  that 
head,  seeing  that  the  ofience  could  not  be  defined. 
Many  ancient  theologians  totally  denied  the  doctrine  ia 
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4hr  literal  mdm  in  vogae  in  modern  times,  and  even  sacli 
-•ntlioritiw  as  TillotMn,  La  Clerc,  Law,  Horaley, 
Wbatelj  and  Milman  rarionalj  modified  tlie  doctrine. 

Cur.  adv.  mtU. 
Fti.  8. — Tbe  Lord  Chancellor. — Tlieae  appeals 
'^o  not  gm  to  this  tribonal  the  power,  and  tlisrefore  it 
is  no  part  of  its  datj,  to  pronoonce  any  opinion  on  the 
character,  effect,  or  tendency  of  tlie  pnblieatioas  known 
bj  the  name  of  "  Essajs  and  Rariews ;"  nor  are  we  at 
liberty  to  talce  into  oonaideration,  for  the  pnrposee  of 
the  proseeoUon,  the  whole  of  the  essay  of  Dr.  Williams 
or  of  the  essay  of  Mr.  Wilson.  A  few  short  extracts 
«nly  are  before  ns,  and  onr  jndgment  most  by  law  be 
«snfined  to  tbe  matter  which  is  therein  contained.  If, 
therefore,  the  book,  or  these  two  essays,  or  either  of 
them  as  a  whole,  be  of  a  mischieToos  and  baneful 
tendency,  as  weakening  the  foundations  of  Christian 
'Inlief,  and  likely  to  oansa  many  to  offend,  they  will 
tetain  that  charaoter,  and  be  liable  to  that  condemna- 
tion, notwithstanding  this  om-  judgment  These  pro- 
secutions are  in  the  nature  of  criminal  proceedinga, 
«nd  it  is  necessary  that  there  should  be  predsion  and 
distinctness  in  the  accusation.  The  articles  of  charge 
nnst  distinctly  state  the  opiniona  which  the  clerk  has 
-adTiseilly  maintained,  and  set  forth  the  passages  in 
which  those  opinions  are  stated ;  and  further,  the 
articles  must  specify  the  doctrines  of  the  Church 
which  such  opinions  or  teaching  of  tbe  clerk  are  alleged 
to  oontrarene,  and  the  particular  Articles  of  Religion 
-or  portions  of  the  formularies  which  contain  such 
-doctrines.  The  accuser  is,  for  the  purpose  of  the 
charge,  confined  to  the  passages  which  are  included 
and  set  out  in  the  articles  as  tbe  matter  of  the 
aecosstion  ;  but  it  is  competent  to  the  accused  party 
to  explain  from  the  rest  of  his  work  the  sense  or 
Beaning  of  any  passage  or  word  that  is  challenged  by 
the  aoonaer.  With  respect  to  the  legal  tests  of 
doctrine  in  the  Church  of  England,  by  the  application 
«f  which  we  are  to  tiy  the  soundness  or  unsoundness 
«f  the  passages  libelled,  we  agree  with  the  learned 
Judge  in  the  court  below  that  the  judgment  in  the 
OnrhHtn  case  is  conclnsiTs:  "This  court  has  no 
Jnrisdiotion  or  authority  to  settle  matters  of  faith,  or 
to  determine  what  ought  in  any  particular  to  be  the 
doctrine  of  tbe  Church  of  England.  Its  duly  extends 
«llly  to  the  eonsideratian  of  that  which  is  by  law 
established  to  be  the  doctrine  of  the  Church  of 
England,  npon  the  tme  and  legal  construction  of  her 
Articles  and  formularies."  By  tbe  rule  thus  enunciated 
H  is  our  duty  to  abide.  Onr  prorince  is,  on  tbe  one 
kand,  to  ascertain  the  tme  construction  of  those 
Articles  of  Religion  and  formularies  referred  to  in  each 
charge,  according  to  the  legal  rules  for  the  inter- 
pretation of  statutes  and  written  instruments  ;  and, 
«n  the  other  hand,  to  ascertain  tbe  plain  grammatical 
meaning  of  the  paasages  which  are  charged  as  being 
contrary  to  or  inconsistent  with  the  doctrine  of  the 
Church,  ascertained  in  the  manner  we  have  described. 
It  ia  obvious  that  there  may  be  matters  of  doctrine  on 
which  the  Church  has  not  given  any  definite  rule  or 
standard  of  faith  or  opinion  ;  there  may  be  matters 
of  reli^ons  belief  on  which  the  requisition  of  the 
Church  may  be  less  than  Scriptnre  may  seem 
to  warrant ;  there  may  be  Tery  many  matters  of 
religious  speculation  and  inquiry  on  which  tbe 
Church  may  have  refrained  from  pronouncing  any 
opinion  at  all.  On  matters  on  which  the  Chnnh  haa 
prescribed  no  rule,  there  is  so  far  freedom  of  opinion 
that  they  may  be  discussed  without  penal  conse- 
^ences.  Nor  in  a  proceeding  like  the  present,  are 
wo  at  liberty  to  ascribe  to  the  Church  any  rule  or 
teaching  which  we  do  not  find  expressly  and  distinctly 
•taled,  or  which  is  not  plainly  iuToWed  in,  or  to  be 
collected  from,  that  which  is  written.  With  respect  to 
<tiie  constmction  of  the  passages  extracted  from  the 
'Cssays  of  the   accused  parties,   tbe    meanmg  to  be 


ascribed  to  them  must  be  that  which  the  words  bear, 
according  to  the  ordinary  gramuiatieal  meaning  o( 
language.    That  only  is  matter  of  socnsitkm  whid  is 
adTJsedly  taught  or  maintained  by  a  dergys^as  in  op- 
position to  tbe  doctrine  of  tbe  Qiurch.    The  writs 
cannot  in  s  proceeding  such  as  the  pnaent  be  held 
responsible  (or  more  than  the  eonclntions  which  art 
directly  iuTolTed  in  the  assertion  he  has  made.    Vith 
these  general  remarks  we  proceed  to  consider  m  the 
first  place  the  charges  against  Dr.  Williams.    All  the 
charges  agunst  Dr.  Williams  were  rejected  by  the  leansd 
judge  in  the  court  below,  or  giTon  up  at  the  hearing 
before  ns,  except  the  charges  contained  in  the  7th  anl 
15th  articles.      The  7th  article,    as    reformed,   sets 
forth  certain  paasages  extracted  from  pages  GO  and  61, 
and  from  pages  77  and  78,  of  the  Tolnine  contaimog 
Dr.  Williams's  essay,  and  charges  that  in  the  passages 
so  extracted  Dr.  Williams  has  adrisedly  muntained 
and  affirmed  that  the  Bible  or  Holy  Soipture  is  an 
expression  of  devout  reason,  and  the  written  niee  of 
the    congregation — not    the  Word   of   God,  nor  cos- 
taining  any  special  revelation  of  His  truth  or  of  His 
dealings  with  mankind,  nor  the  role  of  our  faith.    Dr. 
Williams  has  nowhere  in  terms  asserted  that  Holy  Sciipr 
ture  is  not  the  Word  of  God ;  and  tbe  aeonsation  thsrefon 
must  mean  that  by  calling  tbe  Bible  "an  expteSMn 
of  devout  reason,  and  therMore  to  be  read  with  team 
in  freedom,"  and  stating  that  it  is  "the  written  veios 
of  the  congregation,"  Dr.  Williams  must  be  taken  t« 
affirm  that  it  is  not  the  word  of  God.    Before  we  ex- 
amine the  meaning  of  these  expressions  it  is  right  to 
observe  what  Dr.  Williams  has  said  on  the  subject  of 
Holy  Scripture  in  the  second  of  the  passages  indnded 
in  this   charge.     Dr.   Williams    there    refers    to  the 
teaching  of  the  Church  in  her  Ordination  Service  as  to 
the  abiding  influence  of  "  the  Eiemal  Spirit,"  and  then 
uses  these  words,  "  If  such  a  Spirit  did  not  dwell  b 
tbe  Church  the  Bible  would  not  be  inspired;"  and 
again,  "The  sacred  writers  acknowledge    themselves 
men  of    like   passions   with  ourselves,   and  we  an 
promised  illumination  from  the  Spirit  that  dwelt  in 
them."     Dr.  Williama  may  not  unreasonably  contend 
that  the  just  reenit  of  these  passages  would  be  thus 
given :     "  The  Bible  was  inspired  by  the  Holy  Spirit 
that  has  ever  dwelt  and  still  dwells  in  the  Cbircli, 
which   dwelt   also    in    tbe    sacred   writers  of  Holy 
Scripture,  and  which  will  aid  and  illuminate  6t»  minds' 
of  those  who  read  Holy  Scriptnre  trusting  to  receive 
the  guidance   and  assistance  of   that  Spirit"    The 
words  that  the   Bible    is  an  expressioB  of   dtvout 
reason,  and  therefore  to  be  read  with  reason  in  fi<e> 
dom,  are  treated  in  the  charge  as  equivalent  to  these 
words:    "The  Bible  is  the  composiiion  or  work  of 
devout  or  pious  men  and  nothing  more;"  butsnchs 
meaning  ought  not  to  be  ascribed  to  the  words  of  a 
writer   who,    a  few    lines    further    on,   has    plainly 
affirmed  that   the   Holy  Spirit  dwelt  in   the  aacred 
writers  of  the  Bible.    This  context  enables  us  to  say 
that  the  words  "an  expression  of  devout  resson,  and 
therefore  to  be  read  with  reason  in  freedom,"  ought 
not  to  be  taken  in  the  sense  ascribed  to  them  by  the 
accusation.    In  like  manner  we  deem  it  unnecessary 
to  put  any  interpretation   upon   the  words  "  written 
voice  of  the  congregation,"  inasmuch  as  we  are  eatis- 
fied  that  whatever  may  be  the  meaning  of  the  paaages 
included  in  this  article,  they  do  not,  tedcen  collectively, 
warrant  ttM  charge  which  has  heim  made  that  Dr. 
Williams  has  maintained  the  Bible  not  to  be  the  Wotd 
of  God,  nor  tbe  rule  of  faith.     We  paaa  on  to  the 
remaining    charge    againat    Dr.  Williams,  which   is 
contained    in    the    I&th    article    of    obaige.      Tbe 
words    of   Dr.    Williams,    which     are    indnded   m 
this    charge,   are    part   of   a   supposed   defence   a 
Barou  Bnnssn  against  the  accusation  of   not  being 
a  Christian.    It  would  be  •  severe  thing  to  treat  lan- 
guage used  by  an  imaginary  advocate  as  advised  speak- 
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ing  or  ttaching   by  Dr.  WilliiiiM.    Agaiiut  sach  a 
gtnenl  ohtrgt  aa  uiat  of  not  b«ing  a  Christian,  (opica 
M  dtfanee  mtj   be  properlj  nrged,  altboagh  not  io 
eonformitj    with  the    doctrines    of   the  Gboroh    of 
England.    Bnt,  eren  if  Dr.  Williams  be  taken  to  ap- 
prore  of  the  arguments  which   be  nses  for  this  sup- 
posed defence,  it  would,  we  think,  be  unjust  to  him 
to  take  his  words  aa  a  fall  statement  of  his  own 
belief  or  teaching    on   the  aobjset   of  justificatibo. 
The  nth  Article  of  Religion,  which  Dr.  Williama  is 
aocnaed  of  cootrarening,  states,  "  We  are  acconnted 
rigbteona  before  God  only  for  the  merita  of  onr  Lord 
and  Sarionr  Jesus  Christ,  by  faith,  and   not  for  our 
own  works  or   dejerriags."    The    Article  is    wholly 
aQent  aa  to  the  merits  of  Jesus  Christ  being  trans- 
ferred to  OS.    It  asserts  only  that  we  are  jostled  for 
the  merits  of  our  Sarionr  by  faith,  and  by  faith  alone. 
We  cannot  say,  therefore,  that  it  is  penal  in  a  clergy- 
man to  speak  of  merit  by  transfer  as  a  fiction,  how- 
erer  unseemly  that  word  may  be  when  used  in  con- 
nection with  such  a  subject.    It  is  fair,  however,  to 
Dr.  Williams  to  obserre  that  in  the  argnment  at  the 
bar  he  repudiated  the  interpretation  which  had  been 
pnt  on  tbeso  words,  that  "  the  doctrine  of  merit  by 
transfer   is  a   fiction,"  and  ha  ezpluned  fiction  as 
intended  by  him  to  describe  the  phantasy  in  the  mind 
ef  an  individual  that  be  has  received  or  enjoyed  merit 
by  transfer.     Upon  the  whole  we  cannot   accept  the 
interpretation  charged  by   the  promoter  as  the  true 
meaning    of    the  passages  included    in    this    ISth 
article   of    charge,  nor  can  we  consider  those  pas- 
sages  aa   warranting  the  specific  charge,   which,  in 
effect,  is  that  Dr.  Williams   asserts  that  justification 
by  faith  means  onlg  the  peace  of  mind  or  sense  of 
divine  approval  which  comes  of  trust  in  a  righteous 
God.     This  is  not  the  assertion  of  Dr.  Williams.     We 
are  therefore  of  opinion  that  the  judgment  against  Dr. 
Williams  most  be  reversed. 

We  prooeed   to  consider  the  charges  sgainst  Mr. 
Wilson.     Tbeaa  have  been  reduced  to  the  8th  and 
14tli   artielaa     of   charge.     The    other    articles    of 
charge   were  either  rejected  by  the  court  below,  or 
have   been    abandoned   at    the    hearing    before    this 
tribooal.     In    the   8tb   article,  an  extract    of  some 
length  ia  made    from  Mr.  WiUon's  essay,   and    the 
accnaation    is,    that  in  the   passage    extracted    Mr. 
Wilson    bas    declared  and  affirmed  in  effect  that  the 
Scriptnres  of  the  Old  and  Mew  Testament  were  not 
written  under  the  inspiration  of  the  Holy  Spirit,  and 
that  they  were  not  necessarily  at  all,  and  certainly  not 
in   parte,  the    Word  of  God ;  and   then   reference  is 
made  to  the   6th   and  20th  Articles  of  Religion,  to 
part  of  tbe   Nicene  Creed,  and  to  a  passage  in  the 
Ordination  of  Priests  in  the  Book  of  Common  Prayer. 
Tliia  charge  tlierefore  involves  the  proposition,  ''  That 
it  ia  a  contradiction  of  the  doctrine  laid  down  in  tbe 
6th    and    20th  Articles  of    Religion,  in    tbe   Nicene 
Creed    and    io    the   Ordination  Service  of  Priests,  to 
affirm     tliat     any    part   of  tbe  canonicsl    books    of 
th«  Old   or   New  Testament,  upon  any  subject  what- 
ever, howerer    unconnected    with    religious    faith   or 
moral  doty,  vras  not  written  under  the  inspiration  of 
the    Holy    Spirit."    The  proposition  or  assertion  that 
every  part    of  the   Scriptures  was  written   under  tbe 
iMpinitioa  of  the  Holy  Spirit  is  not  to  be  found  either 
in  the   Articles  or  in   soy  of  the  formularies  of  the 
Chnrcb.      Bat  in  the  6th  Article  it  is  said  that  Holy 
Seriptnre  containeth  all  things  necessary  to  salvation, 
and   the   books  of  tbe   Old  and  New  Testament  are 
thereio   termed  canonical.    In  tbe  20th  Article,  the 
Scriptpres  are  referred  to  as  "  God's  Word  written  ;  " 
io  tbe  Ordia>tion  Service,  when  the  Bible  is  given  by 
the  Bishop  to   the  Priest,  it  is  put  into  his  hands  with 
these  wordSt  "  '^■'u  'bon  authority  to  preadi  tbe  Word 
of  God  ;  **  Siod  in  tbe  Nicene  Creed  are  the  words, 
**  the  Holy  Ghost  who  spake  by  the  prophets."    We 
("Hao.  Cas.— Vob  IL] 


are  confined  by  the  article  of  charge  to  the  considera- 
tion of  these  materials,  and  the  question  is,  whether 
in  them  the  Church  has  affirmed  that  every  part  of 
every  book  of  Seriptnre  was  written  under  tbe 
inspiration  of  the  Holy  Spirit,  and  is  the  Word  of 
God.  Certainly,  this  doctrine  is  not  involved  in 
the  statement  of  the  6th  Article,  that  Holy  Scripture 
containeth  ail  things  necessary  to  salvation.  Bnt 
inasmuch  as  it  doth  so  from  the  revelations  of  the  Holy 
Spirit,  tbe  Bible  may  well  be  denominated  "  Holy," 
and  said  to  be  "the  Word  of  God,"  "God's  Word 
written,"  or  "Holy  Writ,"  terms  which  cannot  be 
affirmed  to  be  clearly  predicated  of  every  statement  and 
representation  contained  in  every  part  of  the  Old  and 
Mew  Testament.  The  framera  ot  the  Articles  have 
not  need  the  word  "  inspuration "  aa  applied  to  tbe 
Holy  Soripturee  ;  nor  have  they  laid  down  anything  as 
to  the  nature,  extent,  or  limits  of  that  operation  of  tbe 
Holy  Spirit.  The  caution  of  the  framers  of  our 
Articles  forbids  our  treating  their  language  as  imply- 
ing more  than  is  ezpreesed;  nor  are  we  warranted  in 
ascribing  to  them  conclusions  expressed  in  new  forms 
of  words  involving  minute  and  subtle  matters  ef  con- 
troversy. Alter  an  anxious  consideration  of  the  sub- 
ject, we  find  ourselves  unable  to  say  that  the  passages 
extracted  from  Mr.  Wilson's  essay,  and  which  form  the 
subject  of  this  article  of  charge,  are  contradicted  by  or 
plainly  inconsistent  with,  the  Articles  or  formularies  to 
which  the  ohsrge  refers,  and  which  alone  we  are  at 
liberty  to  consider.  We  proceed  to  the  remaining 
charge  against  Mr.  Wilson,  natnely,  that  contained  in 
the  14th  article.  The  charge  is,  that  in  the  portion  of 
bis  essay  which  is  set  out  in  this  article,  Mr.  Wilson 
bas  advisedly  declared  and  affirmed,  «h  eject,  that 
after  this  life  and  at  the  end  of  the  existing  order  of 
things  on  this  earth,  there  will  be  no  judgment  of  God, 
awarding  to  those  men  whom  He  shall  then  approve 
everlasting  life  or  eternal  happiness,  and  to  those  men 
whom  he  shall  then  oondemn  everlasting  death  or 
eternal  misery;  and  this  position  is  affirmed  to  be  con- 
trary to  the  three  Creeds,  the  Absolution,  the  Cate- 
chism, and  the  Burial  and  Commlnation  Services.  In 
tbe  first  placs  we  find  nothing  in  the  passages  extracted 
which  in  any  respect  questions  or  denies  that  at  tbe 
end  of  tbe  world  there  will  be  a  judgment  of  God 
awarding  to  those  men  whom  He  shall  approve  ever- 
lasting life  or  eternal  happiness;  bnt  with  respect  to  a 
judgment  of  eternal  misery,  a  hope  is  encouraged  by 
Mr.  Wilson  that  this  may  not  be  the  purpose  of  God. 
We  think  that  it  is  not  competent  to  a  clergyman  of 
the  Church  of  England  to  teach  or  suggest  that  a 
hope  may  be  entertained  of  a  state  of  things  con- 
trary to  what  the  Church  expressly  teaches  or  declares 
will  be  the  case ;  but  the  charge  is,  that  Mr.  Wilson 
advisedly  declares  that  after  this  life  there  will  be  no 
judgment  ef  God  awarding  either  eternal  happiness  or 
eternal  misery, — an  accusation  which  is  not  warranted 
by  the  passage  extracted.  Mr.  Wilson  expresses  a 
hope  that  at  tbe  day  of  judgment  those  men  who  are 
not  admitted  to  happiness  may  be  so  dealt  with  as 
that  "  tbe  perverted  may  be  restored,"  and  all,  "  both 
small  and  great,  may  ultimately  find  a  refnge  iu  tbe 
bosom  of  the  Universal  Parent."  The  hope  that  the 
punishment  of  the  wicked  may  not  endure  to  all 
eternity  is  certainly  not  at  variance  with  anything  that 
is  found  in  tbe  Apostles'  Creed,  or  tbe  Micene  Creed, 
or  in  the  Absolution,  which  forms  part  of  the  Morning 
and  Evening  Prayer,  or  in  the  Burial  Service.  In  the 
Catechism  the  child  is  taught  that  in  repeating  the 
Lord's  Prsyer  he  p»ys  nnto  .God  "  that  He  will  keep 
us  from  all  sin  and  wickedness,  and  from  our  ghostiy 
enemy,  and  from  everlasting  death;''  but  this  expo- 
sition of  the  Lord's  Prayer  cannot  be  taken  as  neces- 
sarily declaring  anything  touching  the  eternity  of 
punishment  after  tbe  resurrection.  There  remain  the 
CumminatioD  Senrtoe  and  the  Athanasian  Creed.    The 
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nutcrial  puuga  in  the  Commination  Senrice  is  in  thcH 
words :  "  0  tanibls  Toica  of  most  joat  judgm«nt 
wbioh  shall  be  prononnced  upon  them,  when  it  shall 
be  said  nnto  them,  Go,  y»  cnrsed,  into  the  fire  ever- 
ksting  which  is  prepared  for  the  deril  and  his 
angek."  In  like  manner  the  Athaoasian  Creed  de- 
olaras  that  thej  that  hare  done  evil  shall  go  into 
•rerUsting  fire.  Of  the  meaning  of  these  words  "  ever- 
lasting fire,"  no  interpretation  is  given  in  the  forma- 
laries  which  are  referred  to  in  the  charge,  Mr. 
Wilson  has  nrged  in  his  defence  that  the  word  "  ever- 
lasting "  in  the  English  translation  of  the  New  Testa- 
ment, and  of  the  Creed  of  St.  Athanasins,  mnst  be 
•abject  to  the  same  limited  interpretation  which  some 
learned  men  hare  given  to  the  original  words  which 
•re  translated  by  the  English  word  "everlasting,"  and 
he  has  also  appealed  to  the  liberty  of  opinion  which 
has  always  existed  withoat  restraint  among  very 
eminent  English  divines  npon  this  snbject.  It  is 
material  to  observe  that  in  the  Articles  of  King 
Edward  VL,  framed  in  1 552,  the  Forty-second  Article 
was  in  the  following  words : — "  '  All  men  shall  not 
bee  saved  at  the  length.' — Thei  also  an  worthie  of 
condemnation  who  indevonn  at  this  time  to  restore 
the  dangeronse  opinion,  that  al  menne,  be  thei  never 
ao  nngodlie,  shall  at  lengtht  bee  saved,  when  thei  have 
mffei«d  paines  for  their  sinnet  a  certain  time  ap- 
poincted  by  God's  jostice."  This  Article  was  omitted 
from  the  Thirty-nme  Articles  of  Religion  of  the  year 
1568,  and  it  might  be  said  that  the  effect  of  sustaining 
the  Judgment  of  the  coart  below  on  this  charge 
would  be  to  restore  the  Article  so  withdrawn.  We 
•re  not  leqoired,  or  at  liberty,  to  expi«8s  any  opinion 
upon  the  mysterioas  qnestion  of  the  eternity  of  final 
pmiisbment,  fhrther  than  to  say  that  we  do  not  find  in 
the  formularies,  to  which  this  article  refers,  any  snch 
distinct  declaration  of  onr  Church  npon  the  subject  as 
to  rtqure  tis  to  condemn  as  penal  the  expression  of 
hope  by  a  deigyman,  that  even  the  ultimate  pardon 
of  the  wicked,  who  are  condemned  in  the  day  of 
judgment,  may  be  consistent  with  the  will  of  Almighty 
God.  We  de^  to  repeat  that  the  meagre  and  dis- 
jointed extracts  which  have  been  allowed  to  remain  in 
the  reformed  articles  an  alone  the  snbject  of  onr 
judgment.  On  the  design  and  general  tendency  of  the 
book  called  "  Essays  and  Reviews,"  and  on  the  effect 
or  aim  of  the  whole  essay  of  Dr.  Williams,  or  the 
whole  essay  of  Mr.  Wilson,  we  neither  can  nor  do 
pronounce  any  opinion.  On  the  short  extracts  before 
us,  our  judgment  is  that  the  charges  are  not  proved. 
Their  Lordships,  therefore,  will  humbly  recommend  to 
Her  Majesty  that  the  sentences  be  reversed,  and  the 
reformed  articles  rejected  in  like  manner  as  the  rest 
of  the  original  articles  were  rejected  in  the  court 
below,  namely,  without  costs;  but  inasmuch  as  the 
sf  ps.  have  been  obliged  to  come  to  this  coort,  their 
Lordships  think  it  right  that  they  should  have  the 
«osti  of  this  appeaL 

His  Lordship  added:  I  am  desired  by  the  Arab- 
bishop  of  Canterbury  and  the  Archbishop  of  York  to 
state,  that  they  do  not  concur  in  those  parts  of  this 
opinion  which  relate  to  the  7  tb  article  «f  charge  against 
Dr.  Williams,  and  to  the  8th  article  of  charge  against 
If  r.  Wilson.  StiOeitce  reotned. 

Fnetors :  Avofa  and  Bon ;  Toiler. 


0OX7BT   07   aiTEEirS  BENCH. 

Reported  by  Jomc  THOiosoiC    and  T.  \f.  SACnuo, 
Kaqs.,  BuTlsters-at-Law. 

WedM$dmi,  Jan.  20,  1864. 
Bko.  v.  Cabkothebs. 
MetropoUUm  Building  Aet—PMie  bnUdiHg—dnrdt 

— CoMfmetMm  qfvaUi. 
A  district  gunafor  reqmrtd  Ik*  builder  «/  a  am 
church  lo  mail  the  footings  double  th»  vidih  of  tie 
propoied  vxtUt,   according  to  No.  S  of  tit  pn- 
iijmaary  rulee  in  tchedule  1,  and  for  enitfia;  to  it 
so  laid  OH  iifformation  ageiimt  Aim,  and  a  Msyu- 
trate  made  an  order  under  net.  46  rejairta;  (i* 
builder  to  eeng>bi  with  the  requitHion: 
BM,  that  the  order  »a$  bad,  ae  a  dturek  lou  a  fitIXe 
btdlding  andexengOedbg  eeeU  30 /ran  theoptnim 
of  the  rtiet  of  conetruetion  m  tdktduU  I. 
Rule  ttiei  to  quash  an  order  made  Aog.  29, 18(3,  ij 
one  of  the  metropolitan  police  magistrates,  nnder  thi 
Metropolitan  Building  Act  (18  &  19  Vict,  c  122),  i.  46, 
on   the   dsft   Wm,  Carmthers,  directing  him  witbii 
fourteen  days  to  comply  with  a  notice  served  on  bin 
by  Mr.  Legg,  the  district  surveyor,  and  to  pay  211  ii. 
for  costs. 

The  deft.,  a  bnilder,  was  engaged  in  building  a  chgicit 
in  Lamb-lane,  Hackney,  Middlesex,  and  was  ehut«! 
in  an  information  by  Mr.  Legg  with  omitting  to  mike 
the  footings  double  the  width  of  the  propoeed  wslla «( 
the  chureh,  as  he  had  given  bim  notice  to  do. 

The  information  and  complaint  wen  heard  os  tit 
29th  Ang.  last,  before  John  Leigh,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis  ud 
it  was  thsn  proved  that  the  building  referred  to  in  tb 
said  information  and  complaint  was  a  public  baili£ii{, 
namely,  a  church,  and  the  magistrate's  attention  tu 
drawn  to  sect.  30  of  the  Metropolitan  Boiidisg  Act, 
18  &  19  Vict,  a  122,  which  enacta  "that  notvi'b- 
standing  anything  contained  in  that  Act,  every  poUic 
building,  including  the  walls,  roofs,  floors,  galleiies  ud 
staircases,  shall  be  conslmcted  in  such  manner  u  nuT 
be  approved  of  by  the  district  surveyor,  and  is  tit 
event  of  dissgreement  in  snch  manner  as  may  be  tea- 
mined  by  the  Metropolitan  Board  of  Works."  It  n> 
contended  that  the  rules  of  constmction  contained  a 
the  Act  were  expressly  confined  to  private  bsililiiip 
and  buildings  of  the  warehouse  clues,  and  wtreHS 
applicable  to  public  buildings  at  all,  and  that  the  A<t 
gave  the  magistrate  no  jurisdiction  over  and  no  fff 
to  interfere  with  the  constmction  of  any  public  b<i3£qr 
but  that  all  public  bnildmgs  were  to  be  conitneitd 
under  the  supervision  and  responsibility  of  the  £str< 
surveyor,  subject  in  the  event  of  disagreement  ideta 
him  and  the  architect  to  an  appeal  to  the  Metrofdte 
Board  of  Works. 

The  magistrate  overruled  the  objection  aid  s^ 
judged  William  Carmthers,  within  foarteea  dsji  (no 
the  date  of  the  said  order,  to  comply  witk  t^ 
requiaitions  of  the  said  notice,  and  to  make  the  »1 
footings  double  the  width  of  the  wsUs  of  thi  u^ 
biUlding. 

The  fallowing  is  a  copy  of  the  ootiM  refsRtd  to^i 
the  said  order  and  in  the  aaid  notice. 
"MetropoUtan  BuUding  Act  1855  (18  &  1*  Vid.e- 
122),  a.  45. 

"  District  Surveyor's  Oi«- 
"To  Mr.  William  Carmthers,  of  Beigate, 

"  Surrey,  builder. 
•'With  reference  to  the  works  vt  the  bdlfisgc- 
der  mentioned,  and  now  in  progrees  under  ywrMf* 
intendence  as  the  builder  engaged  in  exeeuliiig  tks  W>> 
I  hereby  give  yon  notice  that  they  are  not  ooaftw* 
to  the  rules  of  the  Building  Act  in  the  piitiai'i' 
hereunder  stated,  and  I  require  you,  witbii  Wj" 
eight  honn  from  the  date  hereof,  to  reader  the  «•* 
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«oniorniable  to  the  niles  of  the  said  Act  in  ancb  p«r- 

ticnlus.     Building  referred  to,  Church.     Sltuatioa  of 

baiUiog,  Pariah    of   HackDey.      Street,  Lunb-lane. 

Kumber  is  itreet  (if  anjr).    Description  of  the  localitj 

(if  the  site  be  Tacant  gronnd). 
"ParticuUra  of  worlc  done  oontraiy  to  the  Act  and 

to  be  amended : 
"  The  footings  not  being  doable  the  width  of  the 

intended  walls  of  the  said  building. 
"Particulars  of  work  required  to  be  done  by  the 

Act,  but  omitted,  bnt  now  to  b«  done : 
"The  footings  to  be  made  doable  the  width  of  the 

proposed  wall. 
"Panicalars  of  work  to   be  cut  into,  lud  open,  or 

palled  down  to   ascertuu   the  nature  of    the   works 

execattd. 
''Dated  this  5lh  day  of  Aug.  1863. 

(Signed)         "  Geobqb  Lego, 
"  District  Surreyor  of  West  Hackney." 
Ltuh  (Phear  with  bim). — It  is  contended  that  the 

rules  for  the  constmctiou  of  bnUdiDgs  and  walls  in  the 

first  schedule  to  the  Act  apply  to  all  public  as  well  as 
private   buildings.      A  church  is   a   public   building 

wiiliin  the  interpretation  clause,  sect.  3 ;  but  in  the 

boilJings  specified  in  sect.  6  as  those  which  are  to  be 
exempted  from  the  operation  of  part  I.  of  the  Act,  a 
<harch  is  not  mentioned ;  a  church  therefore  remains 
subject  to  the  provisions  of  part  I.  of  the  Act :  (sect.  7.) 
Tljen  sect.  12  enacts  that  walls  shall  be  constructed 
of  such  sabstances  and  of  such  thickness  and  in  such 
manner  as  are  mentioned  in  the  first  schedule  of  the 
Act  And  therefore  the  walls  of  a  new  church  are 
to  be  eonstmcted  according  thereto.  Sect.  30  only 
gives  discretion  to  the  district  surreyor,  subject  to  ap- 
peal to  the  Metropolitan  Board  in  case  of  disagreement 
in  matters  which  are  not  provided  for  by  the  Act ;  but 
the  present  is  a  case  which  is  provided  for  by  the  first 
scliMlole  to  the  Act.  Then,  if  that  be  so,  the  district 
sarveyor  having  j^iven  the  notice  required  by  sect  45, 
ealling  on  the  builder  to  construct  the  walls  in  con- 
formity to  the  Act,  the  magistrate  had  power,  uuder 
sect.  46,  to  make  the  order  in  question. 

C.  G,  Addison  contra. — The  buildings  specified  in 
sect.  6  are  buildings  which  are  to  be  wholly  exempt 
bom  the  control  of  the  Act.  It  is  not  contended  that 
a  church  is  wholly  exempt,  but  that  it  is  a  public 
building  witbiu  sect.  30,  and  to  be  erected  in  such 
manner  as  may  be  approved  of  by  the  district  surveyor* 
subject  to  appeal  to  tiie  Metropolitan  Board  in  case  of 
disagreement.  Uere  the  builder  contends  that  it  is 
tmnecesaary  to  have  the  walls  of  the  thickness  required 
by  the  district  surveyor.  The  surveyor's  judgment  is 
not  to  be  arbitraiy,  bat  to  be  subject  to  appeal  to  the 
Metropolitan  Board.  If  so,  the  magistrate  had  no 
Juiisdiction  to  make  the  order. 

CucKBtTBH,  C.  J. — I  am  of  opinion  that  the  order 
of  the  magistrate  most  be  quashed.  The  question 
.torus  npon  the  30th  section  of  the  Metropolitan 
Building  Act,  18  &  19  Vict.  o.  122.  That  seoUon, 
Jn  effect,  enacts  that  the  Metropolitan  Building  Act 
shall  apply  to  all  buildings  not  included  in  the  term 
"  public  building ;"  but  that  in  the  case  of  a  public 
boilding,  inatsad  of  being  within  the  general  provisions 
of  the  Act,  the  questions  which  may  arise  as  to  the 
manner  in  which  snch  boilding  (ball,  be  coustracted 
ahall  be  detarmined  by  the  district  surveyor,  subject  to 
^peal,  in  the  oaae  of  disagreement,  to  the  Metropo- 
Ittan  Board  of  Works.  In  the  Act  there  are  various 
enactmenta  opon  the  subject  of  the  oonstmction  of 
buildings ;  and  irfth  reference  to  walls,  tiie  rules  ap- 
iplieable  to  the  construction  of  that  part  of  every 
bnihUng,  tb*  first  sohedule  relates  to  the  constmctiou 
of  the  wall*  of  dweUing-hooses  and  hansel  of  the 
warebouac  clait.  In  addition  to  these  general  roles, 
there  are  spedal  rules  applicable  to  each  of  these 
I  respectively.    The  sobjeet  of  walls  is  treated 


in  the  Act  ss  a  matter  of  eonstmction ,  and  rules  are 
laid  down  with  reference  to  such  construction.  As  a 
wall  is  necessarily  part  of  a  building,  it  seems  to  me 
that  the  matters  relating  to  walls  form  part  of  the 
roles  of  construction,  and  are  to  be  determined  by  th« 
general  roles  of  the  Act  when  the  building  is  not « 
public  building ;  bnt  to  be  excluded  from  them  when 
we  are  dealing  with  a  poblic  building.  Mr.  Lush 
argued  that  sect.  30  is  merely  a  cumulative  provision, 
and  that  yoo  must  start  with  the  assumption  that 
whatever  the  Act  says  with  reference  to  the  walls  of 
private  buildings  must  apply  also  to  the  case  of  poblio 
buildings,  with  this  addition,  that  the  district  sorveyor 
may  impose  any  condition  which  he  thinks  fit.  That,  I 
think,  is  straining  the  Ungoage  of  the  section.  We  should 
have  expected  it  to  have  assumed  a  very  different  form 
if  such  had  been  the  intention  of  the  I.egislature,  and 
that  then  it  would  have  said  that  public  buildings  shall 
be  subject  to  the  general  rules  of  construction  pro- 
vided for  other  classes  of  buildings ;  and  in  addition, 
the  district  surveyor  may  impose  such  terms  and  con- 
ditions as  he  may  think  prop<r.  Bnt  that  is  not  the 
langoage  of  the  Act.  It  begins  by  saying  that  the 
construction  of  public  buildings  shall  be  according  to 
the  requirements  of  the  district  surveyor,  and  that  the 
other  requirements  of  the  Act,  independently  of  the 
coDstractioa  of  public  buildings,  shall  be  subject  to  the 
provisions  of  this  Act.  Mr.  Lush  ^rgoed  that  there 
were  no  other  provisions  in  the  Act  which  could  apply 
to  public  buildiugs.  Upon  a  closer  inspection  of  the 
Act,  that  turns  out  to  be  erroneous.  Whether  any 
addition  to  or  alteration  of  a  building  would  make 
it  a  new  building  within  the  conditions  of  the 
Act  is  one  question;  the  provision  as  to  the 
removal  of  dangerous  stroctores  would  he  another. 
Another  argument  urged  by  Mr.  Losh'is,  that  whereas, 
with  reference  to  private  buildings  in  case  of  any 
violation  of  the  provisions  of  the  Act  there  is  a  simi- 
mary  remedy  pointed  out  by  invoking  the  jurisdiction 
of  a  magistrate,  that  does  not  apply  to  the  case  whicb 
we  are  now  considering,  in  which  there  has  been,  on 
the  part  of  the  builder  of  a  poblic  boilding,  a  contra- 
vention of  the  requirements  of  the  district  sorveyor. 
It  has  been  suggested  that  the  46th  section  would 
apply  to  such  a  case.  I  do  not  desire  to  be  understood 
to  give  any  opinion  upon  that  one  way  or  the  other. 
It  may  be  a  matter  of  doobt.  After  having  lookep 
carefolly  at  the  words  of  the  aeetion,  I  can  oome  to  no 
other  conclusion  than  that,  whereas  all  buildioga  of  a 
private  character  must  be  constructed  according  to  the 
proviaions  contained  in  the  Act,  as  regards  poblio 
buildings,  the  construction  is  independent  of  those  pro- 
visions, and  is  controlled  by  tbe  discreUon  of  the 
district  surveyor,  subject  to  the  correction  of  the  Metro- 
politan Board.  Taking  that  view  of  the  30th  section, 
I  am  clearly  of  opinion  that  the  proceeding  in  this 
case  before  the  magistrate  was  wrung,  and  that  tbe 
order  most  be  qnaahed. 

Blackbcss,  J. — I  am  of  the  same  opinion.  The 
order  proceeds  opon  the  auppoeition  that  the  party  oooi- 
pUined  against  has  omitted  to  do  certain  things,  viz.,  to 
make  the  footings  of  the  ehnrch  double  the  width  of  the 
walL  I  think  that  the  conviction  is  wrong,  opon  the 
ground  that  no  such  duty  is  imposed  in  the  esse  of 
a  poblio  building.  In  the  case  of  an  ordinary  building 
it  is  imposed  by  tbe  12th  section.  The  30th  section 
applies  to  public  buildings.  The  effect  of  that  section 
is  that,  as  to  public  buildings,  the  only  rule  of  con- 
struction is  thattbey  shall  be  constructed  in  the  sanner 
approved  by  the  district  surveyor,  and  in  the  event  of 
disagreement,  by  the  Metropolitan  Board.  And  thoogh 
I  listened  with  great  attention  to  Mr.  Lush's  argu- 
ment, I  cannot  oonstme  the  words  "rules  of  con- 
struction of  the  boilding  "  in  such  a  sense  ai  not  to 
indode  vritbin  it  anle  providing  in  what  manner,  and 
of  what  size  and  materials,  tbe  walla  of  a  boilding 
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shall  be  oonatracted.  I  am  sorrj  to  be  obliged  to  do 
thu,  beeaoM  I  see  grent  difficult;  sboat  the  sabseqaent 
]>TOoeediBgi  in  each  a  cam.  I  do  notiee  anr  proTiaion 
in  this  Act  aa  to  the  mannar  in  which  the  dbtriet  rar- 
Tejor,  or  the  Metropolitan  Board,  are  to  determine  bow 
the  building  is  to  be  conBtructed,  nor  when  this  deter- 
niination  is  to  be  made,  nor,  in  the  event  of  its  being 
made,  how  it  is  to  be  enforced.  But  it  is  plain  that 
the  magistrate  conld  not  convict  nnleis  the  Act  in 
words  directed  that,  in  the  case  of  a  pnbllo  bnilding,  the 
footings  of  the  walls  are  to  be  made  double  the  thickness 
df  the  npper  wall,  and  that  I  think  it  does  not  dC 

Mbliar,  J. — I  am  of  the  same  opinion.  The  oonstruo- 
tion  suggested  b;  Mr.  Lash  is  primAfade  a  reasonable 
one,  and  one  which  I  shoold  hare  been  glad  to  have  been 
able  to  uphold;  because  it  is  possible  that  the  effect  of 
the  construction  which  we  are  giving  to  the  Act  may 
give  verj  extensive  power  to  the  district  surveyor, 
■object  only  to  the  Metropolitan  Board,  and  that  the 
powers  might  well  have  been  limited  by  sabjecting 
public  buildings  to  tb^  authority  of  the  district  sur- 
rvjotpUu  the  mles  of  the  Metropolitan  Bnilding  Act. 
But  the  section  carefully  indndes  in  the  words  "  public 
buildings,"  not  only  the  bnilding  itself  in  the  aggregate, 
bnt  "  the  walls,  roofs,  floors,  galleries  and  staircases," 
•od  words  are  inserted  for  the  purpose  of  preventing  the 
sorreyor's  discration  from  being  bound  or  limited  by  the 
rules  of  construction  which  are  to  be  found  in  the  Act. 
I  cannot  impose  any  limitation  upon  those  provisions. 
The  preliminary  mles  contuned  m  the  Brat  schedule 
are  rules  of  constmction,  and  the  general  words  at  the 
commencement  of  that  schednle  are  satisfied  by  saying 
that  they  are  general  rules  of  constmction,  applicable 
to  the  two  classes  of  buildings  which  follow,  vii., 
dwelling>bouse8  and  houses  of  the  warehonse  class. 
CoftBiaHtMjuaAei. 

Attorney*  for  the  oompUnant,  Bamht,  WilmoU  and 
Btokt$. 

Attorneys  for  the  deft.,  C<  and  /.  AUat  and  Boni. 

WedM$daji,  Jan.  87,  1864. 

Beo.  v.  Eaudlkt. 

MtMi  and  Collieriea  Act — Emphynml  of  girU  at 

mma-tbaft — Contraetar — Evideaet — Appeal. 
Tkt  6^6  Viau  c  99,  s.  21,  wUoA  givn  an  apptai 
agauM  eanmaioia  vndtr  (is  Act  to  tia  quarler 
tetumu,  naist  (Aa  jtidgnmti  and  dMrmmatioiu 

4 (is  ^ftarUr  mtmn*  final: 
Ikal  ttat  eourt  kad  power  to  tnterlam  a  tpedal 
ease  «■(  ig  (is  quarter  nsatnw  for  their  opMon, 
they  hamng  oonfinwd  a  eotuoietionappeaied  agaiiM, 
*»^jeet  to  tie  opimon  tiflhie  eomrt. 

To  Moi*  a  eoHlraetor  Jbr  working  a  mine  BcAle  to  a 
ecmrietion  Jbr  allouing  fimaiu  to  ioM  oior;;*  oj 
(ie  niaeisMfy  or  laekle  bg  wieane  o/  whiek  penone 
are  brought  up  or  paued  down  a  vertioal  thirft  ((fa 
mine,  eontrarg  (o  (is  5  ^  6  Ftet.  e.  99,  u.  6tMd  13, 
hunoledge  of  or  aeqmeicenee  in  ikeir  being  to 
emploged  mmt  be  brought  home  to  him. 

Bvidinee  of  femabt  bemg  found  n  oAaf^e  qf  euck 
uuuh^ergemd  lacUe  on  one  ooeaeion  onfy  it  not 

Caaa  from  ths  Court  of  Quarter  Sesrions  fbrStafibrd- 
shire,  ibr  the  opinien  of  this  court,  on  an  appeal  from 
a  conviction  tmder  the  5  &  6  Vict.  o.  99,  "An  Act  to 
prohibit  the  employment  of  women  and  girls  in  mines 
•sd  ooIUsrias,"  sects.  8  and  18. 

The  following  is  a  copy  of  the  eonWetlon:— 
"  County  of  StaSbrd,  to  wib 

"Whereas,  on  the  29tb  Nor.  1862,  an  inioimation 
and  oompUnt  wss  Udd  and  made  by  Abraham  Boper, 
of  BQston,  in  the  said  connty,  miner,  befon,  Jbc.,  for 
that  John  Eandlsy,  at  Wolverhampton,  in  the  said 
'consty,  charter-master,  being  the  contractor  for  work- 


ing a  certain  mine  in  a  colliery  called  the  Snow^eith 
OoUieiy,  situated,  &o.,  the  entrance  to  which  mine  wu by 
a  vertical  shaft,  did,  on  the  13th  Nov.  in  theyear  afen- 
said,  allow  two  persons,  neither  of  whom  was  a  msk 
of  the  age  of  fifteen  years  or  npwards,  to  wit,  t«o 
female  persons,  to  have  charge  of  part  ol  the  midline^ 
or  taclue  of  the  engine  by  means  whereof  penooi 
wne  brought  up  aud  passed  down  the  said  vertical 
shaft,  contrary  to  the  form  of  the  statute  m  sncfa  case 
made  and  provided.  And  whereas,  it  being  made  tt 
appear  to  the  satisfaction  of  the  said  justice  that  the 
said  offence  was  committed  by  or  nnder  the  authority 
of  the  eaid  John  Handley  as  such  contractor  as  afore- 
said, without  a  personal  consent,  concnrrence,  or 
knowledge  of  the  owner  of  the  said  mine,  the  said 
justice  thereupon  issued  his  simimons  to  the  aaid 
J.  Handley,  requiring  him  to  be  and  appear  at  the 
police-court  in  Wolverhampton  aforesaid  on  this  da;, 
before  such  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county  as  might  be  then  and  then 
present,  to  answer  for  such  offence.  Not,  be  it 
remembered  that,  on  this  Srd  Dec.  1862,  at  the  laid 
police-court,  &0.,  the  aud  J.  Handley  duly  appeand, 
in  pntsnance  of  the  aaid  summons,  before  na,  tlis 
nndersigned,  &c. ;  and  it  being  proved  to  oar  ratia- 
faction  that  he  is  guilty  of  the  offence  charged  aguntt 
him  in  and  by  the  said  information  and  complaint,  and 
that  such  offence  was  committed  by  or  nnder  his 
authority  as  such  contractor  as  aforesaid,  without  tin 
personal  consent,  concurrence,  or  knowledge  of  the 
owner  of  the  said  mine,  we,  the  said  justices,  do 
hereby  convict  the  said  J.  Handley  of  such  ofiesce, 
and  do  adjudge  the  said  J.  Handley  for  bia  laid 
ofience  to  forfeit  and  pay  the  enm  of  502.,  to  be  paid 
and  applied  according  to  law ;  and  also  to  pay  the 
said  Abraham  Boper  the  sum  of  !{.  3a.  for  his  coats 
in  this  behalf.  Aid  if  the  aaid  several  snms  be  not 
paid  immediately,  we  order  that  the  same  be  levied  by 
distress  and  sale  of  the  goods  and  chatteb  of  the  said 
J.  Hajdiey,  and  in  default  of  sufficient  distitas  «e 
adjudge  the  said  J.  Handley  to  be  impriaoned  is  the 
house  of  correction  at  Stafford,  in  and  for  the  aaid 
county,  and  there  kept  to  hard  labour  for  the  apace  of 
two  calendar  months,  unless  the  said  penalty  and  coita 
shall  be  sooner  paid. 

On  the  trial  of  the  appeal  it  was  proved  that  J. 
Handley,  the  app.,  was  the  charter-master  and  eoa- 
tractor  for  working  a  coal-mine  called  the  Snow 
Heath  Colliery,  of  which  mine  William  Haibmy 
Sparrow  was  the  owner,  he  bring  the  immediate  pra- 
prietor  withia  the  meaning  of  the  statute  5  &  6  Vict, 
e.  99,s.  U. 

The  relation  in  which  a  charter-master  stands  te 
the  owner  of  a  colliery  is  this.  The  cbarter-maatir 
gets  and  rusea  the  coaL  He  is  paid  by  the  owner  a 
certain  sum  per  ton,  called  a  royalty,  for  the  coal 
gotten  and  raised  to  the  pit  bank.  The  owner  is  the 
pioprietor  of  the  steam-engmes,  and  machinery  and 
tackle,  and  provides  the  ateam  power  and  enpne- 
man.  The  charter-master  employs  the  workmen  or 
miners,  and  also  all  persons  at  the  stirfiaoe  of  tin 
colliery  necessary  for  conveying  the  miners  to  and 
from  the  mine,  and  for  removing  the  coal  broogbt  to 
the  surface  into  waggons. 

The  entrance  to  the  mine  in  qnestion  was  by  iMsit 
of  a  vertical  shaft.  Two  women,  Sarah  Banks  aid 
Emma  Wade,  on  the  IStb  Nov.  1862  wen  fonsd  is 
ehaige  of  part  of  the  machinery  and  tackle  of  aa 
engine  worked  by  steam  power,  by  meana  of  whieli 
•ogine,  machinery  and  taeUe,  persons  were  bronght  sp 
and  passed  down  the  vertical  shaft.  Sarah  Banks  sad 
Emma  Wade  were  so  in  charge  without  the  penoial 
consent,  ooacnrrtnce,  or  knowledge  of  W.  H.~Spanov, 
the  owner  of  the  mine.  They  were  the  servants  of  and 
employed  by  Handley  as  baiik  giiis  en  the  snrfaee  v 
the  colUeiy,  and  tbrir  dnty  was  to  load  th*  eMi 
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Ironglit  np  th«  ihaft  in  abipi,  and  to  transfer  it  from 
tli«  ahipe  to  wtggons.  It  was  no  put  of  tbeir 
iaij  to  interfers  with  the  maohiDcrj  or  ttolcle  or 
eoigiiie  bj  meau  of  which  perioni  were  bronght  op 
anil  pnaied  down  the  shaft.  Handle/  emplojed  a 
depot;  or  iongj,  sni  also  a  baaksman.  Part  of  the 
dot;  ef  a  banksman  is  to  a«e  the  workmen  emiJoyed  in 
tie  mine  pass  np  and  down  the  shaft. 

At  the  tim*  Sarah  Banks  and  Bmma  Wads  were 
fband  in  tbtrgt  as  abors  mentioned,  no  other  person 
wu  within  fifUsn  yards  of  them.  A  man  was  seen  at 
that  distance,  bnt  no  eridenee  was  given  who  that 
penen  was,  and  than  was  no  reason  for  sap- 
poiing,  nor  was  it  tnggsstsd,  that  the  app.  was  snch 
person. 

Roles,  a  oopj  of  which  is  annexed  to  the  case,  and 
ma;  be  refbred  to,  were  prodooed  b;  the  banksman, 
and  stated  to  be  in  force  in  the  ouUiery.  Mo  evidence 
WHS  given  of  the  personal  consent,  concnrrence,  or 
knowledge  on  the  part  either  of  Handle;  or  of  his 
<lepnt]r,  m  of  the  banksman,  of  Sarah  Banks  and 
£mma  Wade  having  charge  of  part  of  the  maehiQer; 
and  tackle  as  above  mentioned,  or  of  an;  antborit;  to 
them  to  take  SDch  charge,  otherwise  than  as  such 
consent,  concnrrmoe,  knowledge,  or  antborit;  is 
capable  of  being  inferred  from  the  above  facts. 

The  Quarter  Sessions  confirmed  the  conviction,  snb- 
ject  to  a  case  for  the  opinion  of  the  Conrt  of  Q.  B.  as 
to  whether  there  waa  evidence  before  the  Conrt  of 
Qoarter  Sesaions  on  which  that  court  could  and  ought 
to  have  acted,  of  an  offence  nnder  the  5  &  6 
Vict.  e.  99,  s.  8,  having  been  committed  b;  or 
under  the  aatborit;  of  the  app.,  as  alleged  in  the 
conviction. 

O.  Brotm  and  Gibbons  for  the  reap.— There  is  a 
pisliminar;  objection.  Sect.  31  enacts  that  the  deter- 
mination of  the  quarter  sessions  shall  be  final  and  net 
subject  to  raview ;  and  b;  sect.  33  the  writ  of  certiorari 
is  taksn  awa;  in  snch  case.  B;  the  12  &  I.)  Viet,  c  45, 
a.  11,  parties  ma;  b;  consent  agree  to  a  special  case 
sifier  notice  of  appeal ;  bnt  here  the  appeal  has  been 

lieard,  and  the  seanonshave  confirmed  the  conviction. 

{CBaurTOa,  J. — In  this  case  the;  have  not  come  to 
a  deasion  ;  the;  have  decided  subject  to  our  opinion.] 
The  9  &  10  Vict.  o.  99  is  to  prohibit  the  employ- 
ment of  women  and  girls  in  mines  and  collieries ;  and 
sect  8  enacta  that  where  the  entrance  to  a  mine  shall 
be  bv  means  of  a  vertical  shaft,  it  shall  not  be  lawful 
to  allow  an;  persons  other  than  males  of  the  age  of 
fifUen  to  have  charge  of  an;  part  of  the  machiner; 
or  tackle  b;  which  persons  are  brought  up  or  passed 
«lawn  such  vertical  shaft.  Sect.  13  makes  agents, 
«erranta,  woricmen,  snd  contraotora  b;  whose  authorit; 
an;  offcnes  against  the  Act  is  committed,  respon- 
siWs.  [CocKBcaH,  C.  J.— It  is  not  found  that 
these  women  were  eaaplo;ed  with  the  knowledge 
ef  the  oontraotor,  or  that  the;  were  nsnsll;  so 
employed,  or  even  so  emplo;ed  on  an;  previous 
-occasion.  Is  the  fact  of  their  having  been  simpl; 
found  oa  this  occasion  so  emplo;ed  sufficient  to 
load  to  the  inference  than  the;  were  acting  under  the 
autboritgr  of  the  contractor?]  The  app.  offered  no 
•videnee  to  negative  knowled^  on  bis  psrt.  These 
two  womeD  were  lowering  persons  into  the  pit,  and  it 
-did  not  appear  that  an;  one  else  was  emplo;ed  to  do 
the  work.  The  words  of  sect.  8  are  "  not  to  allow," 
and  it  M  aabndtted  that  the  oontraotor  is  responubla  for 
•Hewing  it  to  be  done.  [Bi^ACKBtmn,  J.— He  is  not 
to  be  responnble  if  he  baa  no  knowledge  of  what  was 
Coiag  CO.  CkXiKBDBit,  CJ — When  the  act  is  done 
b;  the  contractor  without  tiie  knowledge  of  the  owner, 
then  the  oontraotor  is  lisble ;  but  if  it  is  done  b;  the 
oontraotor  and  as  the  servant  of  the  owner,  and  acting 
binder  Us  ordns,  then  the  owner  is  liable.    Sect.  13 


he  would  not  be  so.J     There  waa  clearl;  some  evidence 
on  which  the  sessions  could  act. 

MatthmUy  contra,  was  not  called  upon. 

CoOKBUBS,  C-J. — ^If  evidenoe  had  been  adduced 
and  admitted,  as  I  think  it  ought  to  have  been,  of 
these  girls  having  been  freqnenti;  seen  performing  this 
work,  so  that  the  inferenoe  would  arise  that  the  con- 
tractor must  have  known  of  the  proceeding,  the  case 
would  have  been  within  the  Act.  He  is  prohibited  b; 
the  Act  from  so  emplo;ing  girls,  bnt  the  employment 
must  be  with  his  knowledge  or  b;  his  tscit  acqnies- 
cence.  As  the  evidence  stands  it  is  more  consistent 
with  probabilit;,  that  it  was  the  act  of  the  man  whose 
busineis  it  was  to  do  this  psrticular  work,  than  that  the; 
were  employed  by  or  with  the  luMwledge  of  the  con- 
tractor. There  is  not  sufficient  evidenoe  that  it  was 
done  with  the  cenenrrenoe  or  knowledge  of  the  con- 
tractor for  us  to  say  that  it  bad  been  allowed  by  him 
contrary  to  sect.  8.  The  conviotion  will  therefore  be 
quashed. 

CHOMFToa,  J.— I  am  of  the  same  opinion.  The 
contractor  must  have  allowed  these  girls  so  to  act  in 
order  to  render  himself  liable  to  a  conviction.  The 
only  evidence  is,  that  the  giria  were  foond  so  acting  on 
one  oecaaion.  That  is  no  svideuce  that  he  allowed 
them  so  to  act. 

Blacebdbn,  J. — A  y*tj  little  additional  evidenoe 
might  have  done,  bnt  mere);  showing  that  on  one 
occasion  the  girls  were  found  so  engaged  is  not 
sufficient. 

Ubllob,  J.  ooncurred. 

CoKmctim^tuhid. 


CBJOWlSt   0ASS8  BESESVED. 

Beported  by  Johk  Tbomtsoi,  Esq.,  Barrlstemt-Law. 

Satmriag,  Jan.  S3,  1864. 

(Before  Cockbvbn,  C  J'.,  Cbomftok  and  WiLun,  JJ., 

OBLamKLL,  B.  and  Kbahxq,  J.) 

Bbo.  v.  Matthbw  EiaoBT. 

AMrtfoit  uogMf — Btidmet  of  UaresKj/ — Rectnl 

potKMtion, 

Prisoner,  a  Hrvant,  mu  commiUtd  to  taJet  his  trial  at 
tht  April  sSMsionson  a  charge  of  stealing  copper  from 
his  natters.  Be  was  tried  cmd  acquitted.  Two 
dags  before  his  trial  the  prosecutors  laid  an  infor- 
mation and  obtained  a  warrant  under  which  the 
prisoner  mis  ig^)rehended,  immediately  after  the  oe- 
qmtlal,for  stsiding  other  things  {five  shovels  and  a 
riddle)  from  them  previous  to  his  apprehension  on 
the  first  charge.  Be  was  commiUed  for  trial  on 
tie  second  ekarge. 

On  the  second  trial  the  prisoner  pleaded  autrefois 
acquil,  and  his  advocate  contended  that  the  prisoner 
was  entilUd  to  sueoeed  on  that  plea  on  the  ground 
that  both  charges  might  have  been  included  in  the 
indictment  on  the  first  trioL  The  jury  gave  their 
verdict  that  the  prisoner  was  not  acquitted  of  the 
second  chsaye  on  the  first  trial. 

ne  riddle  wot  not  proved  to  have  been  in  the  prose- 
cutors^ possession  Jbr  eighteen  months  bejbre  the 
trial,  and  the  shovels  for  eight  months,  and  the  evi- 
dence woe,  that  the  prisoner  was  first  seen  about 
January  with  the  things  m  AwpoMSSSton,  the  second 
trial  being  m  Jtme.  7%e  jury  convicted  the 
prxsoner  s 

Beld,  that  the  eonwietion  wm  right,  andlhat  there  was 
no  ground  for  the  verdict  bei»g  entered  for  the 
prisoner  on  the  pba  of  autre fris  aequit ;  or  for  an 
aeqaitlal  on  the  grcmnd  that  there  was  no  recent 
possession  traced  to  the  prisoner. 
Case  stated  for  the  o^ion  of  the  oeort 
Unodnshire,  Kartsven.-'At  the  General   Qnarter 

ScasioaB  of  ths  Pesos  of  our  Sarenign  Lad;  the  Qneen 
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Bku.  v.  Matthew  Kmioht. 


[C.  Ca«.  a 


boMea  at  Bourn  io  and  for  the  said  parts  and  connty, 
on  Mond>7,  29th  June  1863,  before  the  Right  Hon. 
Sir  John  Trollope,  Bart.,  chairman,  William  Parker, 
£>').,  and  other  justices  of  the  peace  of  our  said  Lady 
the  Queen :  ^ 

The  prisoner  Matthew  Knight  was  tried  before  me 
at  the  Easter  Quarter  Sessions  for  the  parts  of  Kes- 
teren  aforesaid,  held  at  Bourn  aforesaid,  on  the  6th 
April  1863,  upon  an  indictment  charging  him  with 
buviog  on  the  22nd  Jan.  1863,  at  Spittlegate,  in  the 
said  parts,  feloniously  stolen  twenty-five  pooods  weight 
of  copper,  of  the  vidae  of  ll.  St.,  of  the  goods  and 
chattels  of  one  Richard  Homsby  the  yonnger  and  others. 

From  the  evidence  produced  by  the  proeecntion  in 
support  of  this  indictment,  it  appeared  that  the  prose- 
cutors' foreman  first  became  acquwnted  with  the  loss  of 
the  copper  on  the  12th  Jan.  1863,  and  that  on  tho  17th 
of  the  same  month  of  January  the  prisoner  was  ap- 
prehended on  a  warrant  charging  him  with  baring 
committed  the  larceny  on  the  6th  Deo.  1862;  be  was 
then  remanded  until  the  22nd  Jan.,  and  on  that  day 
farther  remanded  nntil  the  6th  Feb.,  when  he  was 
fully  committed  (or  trial  at  the  then  enstuDg  sessions 
to  Im  held  on  the  6th  April. 

At  the  trial  the  attorney  for  the  prisoner  took 
exception  to  evidence  being  given  of  certain  admissions 
made  by  the  prisoner  concerning  the  copper  prior  to 
the  day  named  in  the  indictment,  and  the  objection 
tmng  allowed,  the  attorney  for  the  prosecution  there- 
upon withdrew  from  the  case  and  the  prisoner  was 
acquitted. 

Immediately  after  his  acquittal  on  the  6tb  April  the 
prisoner  was  again  apprehended  on  a  warrant  granted 
upon  an  information  preferred  by  the  same  prosecutets 
on  the  4th  -Arpil,  charging  bim  with  having  on  the 
22nd  Jan.  1863,  at  Spittlegate  aforesaid,  in  the  parts 
sad  county  aforesaid,  feloniously  stolen  five  shovels 
and  one  riddle  of  the  value  in  ^e  whole  of  10(.,  of 
the  goods  and  chattels  of  the  said  Biobard  Homsby  the 
younger  and  others. 

In  the  depositions  taken  previona  to  the  second 
commitment  bn  the  18th  April  1863  the  prisoner  is 
therein  chaiged  with  having  felonioosly  stolen  the 
shovels  and  riddle  on  the  22nd  Jan.  1863. 

At  the  present  Midsummer  Quarter  Sessions  for 
the  said  parts  and  county  aforeaaid,  held  at  Bonm 
aforesaid  on  the  29th  Jane  1863,  the  prisoner  was 
indicted  before  me  with  havmg  at  Spittlegate  afore- 
aaid stolen  the  said  riddle  on  the  20th  Sept  1832, 
and  in  a  second  count  he  was  charged  with  having,  at 
Spittlegate  aforesaid,  stolen  the  said  five  shovels  on  the 
16th  Jan.  1863. 

From  the  evidence  adnced  at  this  second  trial  it 
appeared  that  one  of  the  prosecators'  witnesses  saw  a 
riddle  branded  B.  H.  and  X  (similar  to  the  one  pro- 
4aoed)  on  the  prisoner's  premises  in  the  summer  time 
of  1662,  and  that  both  the  riddle  and  ahovela  were 
found  by  a  police  constable  in  the  prisoner's  possession 
on  the  21st  Jan.  1863.  There  wu  no  evidence  in 
either  case  to  show  on  what  partionlar  day  or  month 
dther  the  copper,  riddle,  or  shovals  were  stolen. 

For  several  years  and  up  to  the  time  of  bis  spprs- 
bension  the  prisoner  bad  been  in  the  employ  <^  the 
prosecators,  Messrs.  Homsby,  of  Grantham,  who  are 
machine  makert  in  a  large  way  of  busineas,  employing 
aboat  fonr  hoodnd  bands.  The  evidence  sgainst  the 
prisoner  in  tho  first  esse  was  chiefly  the  prisoner's 
own  sdmia^on  in  piodncing  the  stolen  copper  on  an 
implied  prbnuse  bom  prosecators'  foraAum,  which 
ovidenoe  was  ngeoted.  In  the  second  case  there  was 
no  admission  or  oonfesuon.  The  stolen  pcoperty  waa 
foand  on  the  prisoner's  premises  by  tbs  pouoe  whilst 
in  costodj  on  remand  npon  the  first  ohargsw 

The  grand  jmy  having  foond  a  tm*  bill,ths  prisoner 
pleaded  in  doa  (una  tMb^fiu  aegmt,  sad  in  sapport  of 
•ach  plea  bis  attnney  raiisd  tbs  Mowing  point  of 


law,  vis.,  that  the  first  indictment  ought  to  hive  in- 
cluded all  the  articles  which  the  protecnton  on  or 
previous  to  the  6th  Feb.  (tbs  day  of  fint  oommitttl) 
or  the  eth  April  (the  day  of  trial)  knew  to  have  been 
stolen  by  the  prisoner  from  them ;  and  that  they  (the 
prosecutors)  conld  not  by  an  alteration  of  dates  pnfer 
different  indictments  against  the  prisoner  for  offences 
of  the  same  sort  committed  at  the  same  place  ud 
against  the  aams  person.  And  that  therefore  u 
acquittal  of  the  offence  charged  in  the  first  indictment 
was  an  acquittal  of  the  ofiienca  or  offences  charged  in 
the  second. 

In  support  of  this  srgamcnt  prisoner's  attorney  relied 
npon  the  law  of  including  any  number  of  articles  in 
one  indictment;  and  also  further  cited  sect.  16  of  U  & 
IS  Vict.  c.  100,  to  show  that  the  prosecators  conld 
have  inserted  any  number  of  oases  not  exceeding  three, 
provided  they  were  committed  irithin  six  months;  and 
the  dictum  of  Parice,  B.,  as  reported  in  the  case  of 
Reg.  V.  Bird,  20  L.  J.  94,  M.  C. 

The  jnry  gave  their  verdict  that  the  prisoner  was 
not  acquitted  of  the  second  offence. 

The  prisoner  then  pleaded  not  guilty  to  the  felonj. 

The  riddle  and  shovels  were  dearly  identified  to  be 
tho  property  of  the  prosecutors,  and  were  found  in  the 
possession  of  the  prisoner — the  riddle  in  his  back  yard, 
one  shovel  in  his  coal-bonse,  another  shovel  in  bis 
garden  covered  over  with  ashes,  and  three  other 
shovels  locked  up  in  a  distant  pigsty  in  prisoner's  occn- 
pation,  and  one  of  the  prosecutors'  witnesses  stated 
that  in  the  beginning  of  January,  about  half-past  seven 
o'clock  in  the  morning,  the  prisoner  brought  some 
tools  in  a  barrow  into  bis  (the  witness's)  yard  where 
the  pigsty  was,  and  stated  "be  had  brought  them  to 
put  at  tho  top  of  the  pigsty  to  bo  out  of  the  way." 
The  brand  mark  had  been  erased  from  some  of  tbe 
shovels,  and  the  letters  M.  K.  (the  prisoner's  initiala) 
had  been  subatiluted.  In  cross-examination  the  fore- 
man stated  it  was  imposable  to  say  when  the  aitidts 
were  taken. 

The  attorney  for  the  prisoner  then  asked  the  cogit 
to  direct  an  acquittal  on  the  ground  that  tbe  riddle  not 
being  proved  to  have  been  in  tb«r  poasearion  for  tj» 
peri^  of  upwards  of  eighteen  months  and  the  shovels 
for  not  less  than  eight  months,  there  waa  no  rtccsl 
possession  by  the  prisoner  as  contemplated  by  tbe  law, 
and  that  therefore  tbe  prisoner  was  not  bonnd  to 
account  bow  he  came  by  the  property  stolen. 

I  left  the  whole  question  to  the  jury,  who  relumed 
a  verdict  of  guilty. 

The  Ooart  sentenced  tho  prisoner  to  he  impriaoou 
for  one  calendar  month  to  hard  labour;  sahjeet  to  tbe 
opinion  of  the  Court  of  Criminal  Appeal  *iP«P^ 
following  points,  taking  bail  for  bia  rendering  hinueii 
in  execution  if  the  dedsioa  of  the  oonrt  should  bs 
sgainst  bim. 

1.  Whether  an  acquittal  of  tho  oSiance  chsrgedm 
the  first  indictment  was  an  acquittal  of  that  charged 
in  the  second;  and  if  so,  ongfat  the  prisoner  tohsvt 
been  aoqnittad  on  the  plea  ciambrefoii  acquit? 

2.  Whether  the  court  ought  to  have  directed  as 
acquittal  upon  the  law  of  recmt  possession  or  other- 
wise, ss  requested,  and  opon  the  grounds  stated  by  the 
prisoner's  advocate.      JoHK  Tbollops,  Cbsinnsn. 

ffBritn,  Sv^U,  for  tho  prisonor,  admitted  thsths 
conld  not  sustsin  the  objections  made  for  the  pciioM', 
and  reserved  for  this  Coort. 

By  the  Cottbt,  Comvialio*  iifiiMi 
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aaturdi:^,  Jan.  23,  1864. 

(Befon  CocxBDBR,  C.  J.,  Cbomftoic  and  WiLuta, 

JJ.,  OKAmnnx,  B.  and  KxATUto,  J.) 

Bko.  v.  Ilebbioah. 

Fttlitpntmcei — Evidence  of  aett  of  accompliet  not 

itcbidtdit  Ml  dutrgt. 
An  indictment  charged  K.  eotd  W.  viith  fattely  pre- 
tencSng  to  B.  that  theg  had  a  quantUg  of  tobacco, 
tAich  theg  propottd  to  tell,  and  did  uU  to  him, 
and   therebg    obtained   momgf  from   him.      The 
evidence    vai,    th<U  K.  and   another  perion  P. 
acting  together,  viere  the  chief  partiee  bg  tohom 
the  faUe  pretencee  had  been  made : 
Held,  that  the  ade  of  P.  were  the  acte  of  K.,  and 
admiis3>le  againet  him  upon  the  indictmeuL 
Cue  nserred  at  the  Qnartar  Sonona  of  the  connty 
ef  Derby  for  ibe  ojunion  of  thia  Court. 

On  the  I7th  Sept  1863  John  Kerrigan  waa  com- 
mitted bj  £.  Wilmot,  Esq.  and  L.  £.  Mann,  Esq., 
migUtratea  for  tbe  oonntj  of  Derby,  to  take  his  trial 
at  Sie  Miehaelmas  Quarter  Sessions.  Tbe  commitment 
ebaiged  him  with  one  William  Wilson,  "for  that  they 
tbe  said  John  Kerrigan  and  William  Wilson,  on  the 
7th  Sept.  inat,  at  Helper,  in  the  said  coanty,  did  nn- 
lawfnlly,  knowingly  and  falsely  pretend  to  sell  to 
Daniel  Barlow  two  bales  of  tobacco,  containing  three 
hondred  pounds  weight,  at  and  for  the  snm  of  49/., 
whereas,  in  truth  and  in  fact,  the  said  bales  contained 
abont  half-8-ponnd  of  tobacco  only,  by  which  said  false 
pretence  the  said  John  Kerrigan  and  William  Wilson 
did  nolawfolly  obtain  from  the  aud  Daniel  Barlow 
tbe  som  of  Sli,  with  intent  then  and  there  to  cheat 
and  defrand  him,  the  sud  Daniel  Barlow,  of  tbe 
same,  contrary  to  the  statate  in  snch  case  made  and 
proTided." 

The  first  connt  of  the  indictment  charged  that 
tenigfa  and  Wilson,  "on  tbe  7th  Sept.  1863, 
nolawfolly,  knowingly  and  designedly  did  falsely 
pretend  to  Daniel  Barlow  tliat  they,  the  said  John 
Kerrigan  and  William  Wilson,  were  possessed  of 
a  large  quantity  of  good  tobacco,  to  wit,  two 
bales  of  tobacco,  containing  3  cwt.,  of  the  trIus 
of  2L  per  stone  weight,  and  which  they  the  said  John 
Kerrigan  and  William  Wilson  proposed  to  sell,  and  did 
aell  and  delirer  to  the  said  Daniel  Barlow,  by  means 
of  which  said  faUe  pretence  the  said  John  Kerrigan 
and  William  Wilson  did  then  unlawfully  obtain  from 
the  said  Daniel  Barlow  the  sum  of  31/.  of  the  moneys 
of  him  the  said  Daniel  Barlow,  with  intent  thereby 
then  to  defrand,  whereas,  in  truth  and  in  fact,  tbe 
•aid  John  Kerrigan  and  William  Wilson  were  not  pos- 
sessed, and  had  not  in  their  possession  a  large  quantity 
of  good  tobacco,  to  wit,  two  balea  of  tobacco  containing 
3  cwt.,  of  the  value  of  2/.  per  stone  weight,  as  they, 
tbe  said  John  Kerrigan  and  Wm.  Wilson,  did  then 
10  fslaely  pretend,  but  only  two  bales  which  contained 
half-a-ponnd  weight  of  tobacco,  together  with  a  large 
qoantity  of  stones,  bricks  and  sawdust,  as  they  tbe 
aaid  John  Kerrigan  and  William  VVilsoo,  at  tbe  time 
they  to  falsely  pretended  as  aforesaid,  well  knew 
against  tb«  form  of  tbe  statate  in  tnch  case  made  and 
prorided. 

Second  count. — That  Kerrigan  and  Wilson,  '*  being 
eril-dispoaed  persons  and  wickedly  derising  and  in- 
tending to  defraud,  on  tbe  7th  Sept.  1863,  did,  amongst 
themselves  and  divers  other  persons,  to  the  jurors 
onknown,  conspire,  contrive,  confederate  and  agree 
together  falsely  and  fraudulently  to  cheat  and  defrand 
one  Daniel  Barlow  of  a  large  snm  of  money.  And 
tbe  jnrora  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  John  Kerrigan  and 
WHliam  Wilson,  and  other  persons  aa  aforesaid,  in 
porsnaaoa  of  and  according  to  the  said  conspiracy, 
combination,  confederacy  and  agreement,  did,  on 
tiae    day  and  year  afoiesaid,  represent  to   tbe    said 


Daniel  Barlow  that  they,  the  said  John  Ker- 
rigan and  William  Wilson,  had  in  their  poesessioa- 
a  large  quantity  of  tobacco  of  good  and  valnable 
qnality,  to  wit,  of  the  valae  of  2/.  per  stone,  and  woold. 
sell  and  deliver  to  the  said  Daniel  Barlow  two  bales  of 
the  said  tobacco,  containing  3  cwt,  for  the  sum  of 
49/.,  and  that  they,  the  said  John  Kerrigan  and  William. 
Wilson,  did  deliver  to  the  said  Daniel  Barlow  two  bales 
which  they  represented  and  alleged  to  contain  thre» 
cwt.  of  good  tobacco,  of  such  viUue  as  aforesaid,  but 
which  said  bales  contained  half-a-ponnd  weight  o£ 
tobacco  only,  together  with  a  large  quantity  of 
stones,  bricb  and  sawdust,  with  intent  to  dieat 
and  defraud  the  said  Daniel  Barlow  of  a  large 
snm  of  money,  to  wit,  of  the  snm  of  AIL,  against 
tbe  peace  of  onr  Lady  the  Qneen,  her  crown  and 
dignity. 

Wilson  was  acquitted,  Kerrigan  was  fonnd  guilty  on^ 
both  Gonnta. 

All  the  counts  referred  to  the  same  transaction. 

The  prisoner  pleaded  not  guilty,  and  bia  counsel 
(Mr.  Stephen)  tiim  moved  tbe  court  to  quash  the 
connt  charging  a  conspiracy,  on  the  ground  that  tbe- 
prisoner  had  not  been  committed  nor  the  prosecutor 
bound  over  to  pnaecnte  on  that  charge,  nor  had  the 
leave  of  a  judge  or  of  the  Attorney  or  Solicitor-General 
been  obtained  to  prefer  it,  as  required  by  22  &  23  Vict, 
c.  17  s.  I.  After  hearing  tbe  counsel  for  the  prose- 
cution (Mr.  Hnish)  the  Court  determined  to  retain  tlia 
connt,  and  left  it  to  tbe  jury,  because  they  were  of 
opinion  that  such  leave  was  not  neoeasaiy  when  a> 
count  for  conspiracy  was  merely  a  variation  of  the 
same  charge  aa  that  laid  in  the  first  count,  but 
only  in  cases  in  which  conspiracy  was  an  original, 
and  distinct  offence.  The  counsel  for  tbe  pritoner 
admitted  that  there  waa  evidence  of  a  couspuracy 
for  the  jury,  if  they  had  power  to  try  the  prisoner 
on  the  count  in  question.  The  jury  convicted  tlio- 
prisoner. 

Tbe  evidence  was  as  follows  :— 

Daniel  Barlow  sworn :  I  live  in  Derby.  On  Aug. 
21  a  man  called  Philip  came  to  my  house;  be  said 
something  about  some  tobacco.  On  Aug.  24  J.  Kerri- 
gan called  and  wanted  to  sell  me  some  silk.  I  said,. 
"  One  of  your  men  has  been  the  Friday  before."  Ue 
said  "  Yes,  it  is  one  of  our  men ;  we  have  forty  men  in 
this  conntry  getting  orders."  He  talked  in  a  foreign 
accent  He  said  they  had  a  large  firm  in  Liverpool, 
and  dealt  in  tobacco,  tea  and  other  things ;  they  ceuld 
sell  tobacco  cheaper  than  any  other  firm,  becanse  they 
imported  it  all  from  abroad ;  they  could  sell  it  for  2/.  a. 
stone.  I  said  I  had  a  friend  in  tbe  wholesale  trade, 
and  I  would  see  him  about  it  I  had  asked  Philip  for 
a  sample.  On  Friday  Aug.  28  some  one  left  a  sampl» 
of  two  ounces  of  snperior  tobacco  at  my  house.  Ker- 
rigan did  not  say  where  they  were  staying.  I  after- 
wards went  to  a  chophoose  next  door  to  the  York  Hotel, 
Derby.  I  found  Philip  next  door,  and  he  took  me  to 
Kerrigan  to  the  chopbonse.  I  told  them  I  had  seen 
my  friend,  and  he  would  take  3  cwt  a  week  if  it  was 
as  good  ss  the  sample.  They  said  they  could  supply  bint 
with  a  ton.  I  agreed  for  3  cwt,  at  '2L  a  stone,  46L. 
in  all.  Kerrigan  said  it  was  iu  bales ;  there  might  be 
a  stone  over  or  under,  but  it  could  be  rectified  whei^ 
we  settled.  He  said  it  was  about  two  miles  out  of 
Derby.  He  said  I  should  have  it  in  two  or  three  days. 
On  Sept.  2  I  went  again  to  the  eating-house,  tbe 
tobacco  had  not  been  delivered.  I  found  Kerrigan 
alone ;  and  asked  why  it  had  not  been  delivered ;  bo 
said  Philip  had  hurt  bis  foot.  He  (Kerrigan)  was 
going  to  Liverpool.  I  must  pay  Philip  for  the  tobacco; 
it  would  be  just  tbe  same  as  paying  himself ;  he  had 
left  his  address  with  Philip.  On  the  7th  Si-pt 
Philip  came  and  gave  me  a  piece  of  paper.  (This 
was  not  produced  in  court)  I  went  with  him  to  Belper 
in  a  trap  to  the  Angel  lun.    He  showed  me  the  way. 
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I  paid  him  there  312.  on  aooonnt  of  49{.  I  nfaaed  to 
paj  him  the  whole  price  nntU  I  had  weighed  the 
tobacco.  He  gare  me  no  receipt.  He  went  ont  of  the 
door,  I  followed  ;  one  bale  was  in  the  trap ;  two  men, 
of  whom  Wilson  was  one,  were  lifting  in  another.  I 
drore  to  Mr.  Mayers,  at  Derby,  and  we  opened  both 
bales.  The  £rat  contained  half-a-ponnd  ,of  tobaeod 
spread  oat  at  the  top,  brown  paper,  stones,  bricks,  old 
hay,  and  sswdnst ;  the  other  contained  no  tobacco  at 
all ;  the  bales  were  wrapped  np  in  canras  and  tied 
with  tarred  cord.  I  paid  Philip  in  consequence  of 
what  Kerrigan  said  tome.  I  did  not  then  know 
Kerrigan's  name. 

John  Barber  sworn :  I  keep  the  Angel  Iqd  at  Belper. 
On  Thntsday,  3rd  Sept.,  Kerrigan  cams,  some  other 
men  were  there.  All  osed  to  go  oat  with  packs  on 
their  backs.  Kerrigan  went  on  Friday.  On  Sutnr- 
day  PhiUp  came ;  he  asked  leave  to  pat  two  bales  in 
an  onthoose,  this  was  done;  they  were  canras  bales 
tied  with  tarred  coid.  On  Snnday  Kerrigan  came. 
Philip  and  some  other  men  came  with  him.  Kerrignn 
and  Philip  went  away.  On  Monday,  7th  Sept.,  Mr. 
Barlow  and  Philip  came  aboat  dusk  in  a  trap.  Philip 
asked  for  the  key  of  the  onthoose,  and  I  gare  it  him. 
Kerrigan  employs  and  supplies  hawkers ;  there  were 
four  at  my  boose ;  he  sud  his  men  had  gone  off  with 
bis  goods. 

Bebeoca  Kirkland  sworn :  I  keep  a  shop  at  Belper, 
uid  sell  cord,  next  door  but  one  to  Mrs.  Cooper's.  On 
4tb  Sept  three  men  brought  some  tarred  cord. 
Kerrigan  was  one  of  them ;  be  paid  for  it ;  the  cord 
produced  is  similar  to  it. 

Hannah  Cooper  sworn :  I  let  lodjings  in  Belper. 
On  5th  Sept.  Kerrigan  came.  Two  men  called  Philip 
and  Bill  wer«  in  the  house.  On  the  morning  of  that 
day  I  went  out.  Philip  and  Bill  were  in  bed.  I 
retnmed  about  nine,  and  found  the  door  locked ;  they 
said  I  coold  not  come  in,  they  were  packing  china 
and  glass.  I  want  away  for  an  hour  and  returned  ; 
the  men  were  gone ;  two  bales,  wrapped  in  sacking 
and  tied  with  tarred  oord,  were  in  the  house ;  the 
packages  had  been  recently  tarred ;  some  tar  was  in 
a  pot  on  the  bob  of  the  fireplace ;  I  found  some  bay 
and  sawdust  at  the  hack  door.  Between  three  and 
four  p.m,  two  men  took  the  packages  away  in  a  wheel- 
barrow. On  Monday,  7th  Sept.,  Kerrigan  came  in 
dmnk.  Next  morning  he  went  out  about  six  and 
soon  came  in  again  ;  he  ssid, "  Haa  any  policeman 
been?"  I  said  "Why?"  He  said,  "  Because  I  have 
been  fighting."  He  left  some  things  in  my  charge  and 
went  away,  and  I  saw  bim  no  more.  He  said  ha  was 
going  to  Chesterfield. 

George  Carter  sworn :  I  apprehended  both  the  pri- 
soners on  8th  Sept.,  at  Chesterfield  station.  Kerrigan 
got  ont  of  the  carriage  first,  and  I  took  him  and 
diargsd  him  with  obtaining  money  by  false  pretences 
from  Doctor  Barlow.  Kerrigan  said,  "  I  don't  know 
any  one  of  that  name."  I  searched  him  and  found  a 
pill-box  with  Dr.  Barlow's  name  on  it.    Next  morning 


Barlow  came  nnd  identified  bim.  He  said  to  Kenigaiir 
*'  Good  morning,  Monaiear  Antonio  de  Monti." 
Kerrigan  said,  "  I  don't  linow  yon." 

At  tlio  conclusion  of  the  case  for  the  Grown  the 
prisoner's  counsel  objected  that  there  was  no  eridenoe 
to  go  to  the  jury  that  the  prosecutor  bad  obtained  any 
money  by  false  pretences,  as  the  only  false  pretence 
within  the  meaning  of  the  statnte  was  the  pretence  by 
the  man  Philip  that  the  parcel  contained  tobacco.  The 
counsel  for  the  prosecution  argued  that  the  false  pre- 
tence was,  tiiat  the  prisoner  pretended  to  be  pn&i^essed 
of  8  cwt.  of  tobacco,  worth  21.  per  stone,  that  this  was 
so  laid  in  the  indictment,  and  that  there  was  evidence 
for  the  coEisideralion  of  the  jury,  not  only  that  he 
made  such  false  pretence  and  obtained  the  money  of 
the  prosecutor  by  it,  but  that  he  (the  prisoner)  kne» 
it  to  be  falae  when  be  made  it.  The  Court  held  tbat 
there  was  evidence  to  go  to  the  jury  on  both  counts  of 
the  indictment.  The  jury  convicted  tlie  prisoner  on 
both  counts.  The  court  sentenced  him  to  twtlre 
caleniiiir  months'  imprisonment  npou  each  connt,  the 
sentsnces  to  run  together. 

The  questions  for  the  Court  of  Criminal  .4ppe.il 
are,  1st.  Whether  the  count  charging  a  c»n^pi^Rcy 
ought  to  have  been  left  to  the  jury.  2nd.  Whether 
there  was  evidence  to  go  to  th«  jury  in  support  of  tlje 
count  charging  a  false  pretence. 

/•'.  Stephen  for  the  prisoner. — First,  with  regard  to  the 
count  for  obtaining  money  from  the  prosecutor  by 
false  pretences,  the  only  false  pretence  proved  was 
that  the  specific  bales  at  the  Angel,  Eelper,  con- 
tained tobacco.  [CbompTos,  J. — That  they  wers 
tobacco.]  It  was  not  proved  that  the  prisoner  Ker- 
rigan took  any  part  in  that  false  pretence.  The 
statement  that  the  prosecutor  paid  Puilip  in  conse- 
quence of  what  Kerilgau  said  to  him  may  apply  to 
the  conversation  between  Philip  and  Kerrigan  and  the 
prosecutor  at  Derby,  when  they  said,  they  could  supply 
a  ton;  or  it  may  apply  to  the  transaction  at  the.4iigel, 
Belper  ;  if  it  applies  to  tlie  former,  that  was  not  the 
false  pretence  by  which  the  money  was  obtained. 
There  was  no  case  if  the  prosecutor  was  induced  by  a 
false  statement  to  enter  into  the  contract,  and  by  a 
subsequent  independent  fraud  of  Philip  he  "i» 
defrauded.  The  original  lie  was  not  the  false  pre- 
tence by  which  the  money  was  obtnined.  The  money 
was  not  obtained  by  what  passed  at  Derby,  bat  by 
the  representations  made  at  the  Angel,  Helper. 
[Crompto.v,  J. — As  soon  as  a  connection  was  shoirn 
between  Philip  and  Kerrigan,  the  act  of  one  was 
the  act  of  the  other  in  misdemeanor.  Philip  and 
Kerrigan  are  the  same  for  this  purpose.]  If  that 
is  so  the  objection  is  untenable,  and  it  becomes  na- 
necessary  to  argue  tlie  first  question,  (a) 

Buzzard,  for  the  prosecution,  was  not  called  npon. 
By  the  Coubt  :  Conviction  offirmti. 


(n)  As  to   this   objection,  see   Rtg.    v.  Fuidft,  i 
pi  493. 


END    OF    VOLUME    II. 
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tical  districts.  The  parish  now  consisted  of  the 
townships  of  Kirkham  and  Medlar  with  AVesham. 
Since  1840  the  inhabitants  of  these  townships  have 
been  accustomed  to  repair  the  parish  church  of 
Kirkham,  and  to  provide  things  necessary  for 
divine  service,  &c. 

On  the  10th  Jan.  18C1  tlie  churchwardens  and 
parishioners  of  the  parish  of  Kirkham  met  in  the 
vestry  of  the  church,  pursuant  to  due  notice,  for  the 
purpose  of  laying  a  rate  for  the  requisite  repairs, 
cleansing  and  support  of  the  said  church,  and  for 
the  purpose  of  providing  bread  and  wine  for  the 
celebration  of  the  Holy  Communion,  and  for  all 
other  customary  and  incidental  expenses  connected 
with  the  due  celebration  of  divine  service  in  the 
said  church,  or  incidental  to  the  office  of  church* 
wardens.  The  vicar  of  the  parish  took  the  chair, 
and  the  churchwardens  produced  the  following  esti* 
mate  of  expenses. 

The  Chanshwaid«iu'  estimate  of  expenses  for  the  year. 

Wine  for  HtHj  CommunloD £2    0  0 

Breed              da .v 0  10  0 

lloore  UichMl,  Copying  Psrlnh  Begister. 1  10  O 

Qas  Company's  Aooonnt  for  lighting <    0  O 

VeatryCIerfc „... »    t  a 

Oakey,  Bala  book. „.„.„ 0    S  O 

Coal  and  Coke  for  heating  Church. 7  10  O 

Jnoi  Ward  for  Candles,  Bnuhes,  Ac ISO 

Swarbrick,  Waahing . . 1  »  0 

Jna  Wray,  Salary 7  10  O 

Da       tor  heattaig  the  Church ......................    1  10  0 

Da       for  windtaig  Clock 14  0 

Da       Smidrlea  „.„.... 0  IS  0 

Blngem  „._._..........„..  U    4  O 

'Wardens  for  collecting  Bate,  and  other  expenses S  14  O 

Sidesmen  12  6 

OoortFees „ 1«  10  O 

Davla,  repairing  Organ  ..„ SCO 

Ooardlan  Assurance  Offloe 4    2  0 

Bd.  Lund „    0  1«    :> 

Boberta 0  IS    1 

WInataidey ... 0  118 

Ward  (Smith) 0  1»  10 

Catterall  «...._.......................    S    8    7 

Ward,  Bd. 0  14    a 

8  17  2 

70    g    O 
3    S    O 

£07    S    9 

An  original  motion  for  a  rate  oi  l|<f.  per  pound 

was  duly  seconded ;  whereupon  an  amendment  was 
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Beported  ky  Jjuaa  Patkiuox,  Em.,  of  tb*  Middle  Temple^ 
Barrtster-at-Law. 

Thursday,  Feb.  18,  18C4. 
(Present — The    Bight    Hon.    Lord    Kisosdowk, 
Kkiout  Bruce,  L.  J.,  Tlrkeb,  L.  J.,  and  Dr. 

I>l-»aiKOTO!(.) 

Richards  r.  Birlet. 

Clmrch-rat^ — Illegal  Itettw  in  ertimate — Irret/ularitg  at 
tmtry  meeting — Duty  of  chairman — Costs  of  resisting 
illegal  rate — Discretion  of  Ecclesiastical  Court — 
Aftpeal  on  the  point  of  costs  only. 

Where  a  vestry  meeting  is  held  for  the  purpose  of 
passing  a  church-rate,  and  the  chnrrhcardens  produce 
an  esttmate  containing  items  alleged  to  be  illegal,  such 
as  an  item  for  warming  the  churc/i.  Me  aiairman 
ought  to  aJtom  the  question  of  these  items,  and  of  the 
quantum  of  the  rate,  to  be  first  disprined  of,  before  the 
motion  for  a  church-rate  is  put. 

It  is  no  legal  gnmnd for  refusing  a  role  tendered  at  the 
poll  that  the  voter's  rates  had  been  paid,  Tot  by  him- 
self but  by  other  person*  in  order  to  enable  him  to  vote  ; 
but  in  order  to  vitiate  the  vote  on  that  ground,  the 
refected  voter  ought  to  have  tendered  his  vote. 

Where  the  Ecclesiastical  Court  in  a  suit  for  subtraction 
of  church-rate  holds  the  rate  to  be  void  on  the  ground 
of  irregularities  at  tie  vestry  meeting,  but  nevertheless 
>«  Its  ditaretion  refuses  to  give  the  deft,  ratepayers 
their  eostt  of  the  tut,  if  this  discretion  'has  been  bond 
jUk  exercised  by  sudt  court,  the  Privy  Council  will  not 
entertain  an  appeal  solely  on  the  ground  of  this  refusal 
of  costs, 
Ttas  wws  an  qipeal  from  a  decree  of  the  Chancery 

Court  of  York  in  a  cause  of  subtraction  of  church- 


The  appa.,  the  defts.  in  the  court  below,  were  co- 
Wtoera,  b^ng  houaeboldeia  and  parishionen  of 
tke  tuUk  of  Kirkham,  in  the  county  of  Lancaster, 
*tAficntaioe  td.  York.  The  reaps,  were  the  church- 
iMHoa  of  the  mA  parish. 

Sxte  parUi  of  Kirikkaai,  previous  to  1840,  con- 
JtAm  tttttn  townships,  but  by  order  in  council 
0IMpt  two  were  fomUd  into  separate  ecclesiaa- 
JCm,  Ca».— Vol.  in.] 
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moyed  and  eecondcd  that  the  item  in  the  said 
estimate  relative  to  warming  the  church  should  be 
struck  out  of  the  estimate ;  but  the  vicar,  who  was 
chairman,  refused  to  put  such  amendment,  and  it 
never  was  put. 

It  was  next  moved  and  seconded  by  way  of 
amendment  to  the  said  original  motion  for  a  rate, 
that  such  vestry  meeting  should  be  adjourned  for 
six  weeks,  for  the  purpose  of  affording  reasonable 
opportunity  to  the  parisliioners  and  inhabitants  of 
Kirkliam  to  raise  and  pay  to  the  said  church- 
wardens by  voluntary  subscriptions  the  said  amount 
estimated  by  the  churchwardens  to  be  necessaiy ; 
bat  the  cfaiairman  refused  to  put,  and  never  did 
put  to  the  meeting  the  said  amendment. 

It  was  further  moved  and  seconded  that  no  rate 
be  made;  but  the  said  chairman  refused  to  put, 
and  never  did  put  this  motion. 

At  the  said  vestry  meeting,  when  the  church- 
wardens' estimate  was  read,  the  same  was  not  duly 
or  at  all  put  to  the  said  meeting  for  their  approval ; 
and  exception  being  made  to  the  estimate,  the  said 
chairman  ruled  that  such  exception  was  then  out  of 
order. 

The  said  estimate  contained  divers  items  which 
were  not  necessary  or  proper  to  be,  and  which 
could  not  legally  be,  included  in  a  rate  made  for  the 
repair  of  the  said  church  and  for  the  performance  of 
divine  service  therein,  and  in  particular  the  said 
estimate  and  rate  so  contained  one  item  in  the 
words  and  figures  following,  to  wit:  "Ve-try 
Clerk,  3/.  8«.,  and  one  other  item  in  the  words  and 
figures  following,  to  wit:  "Guardian  Assurance 
Office,  4i  a«.  6rf." 

The  chairman  refused  to  put  the  items  of  the  said 
,  estimate  of  the  churchwardens  tothe  meeting  Mnafim, 
or  at  all  except  as  once  hurriedly  read  by  the  said 
Thomas  Langton  Birley,  one  of  the  churchwardens, 
and  one  of  the  promovents,  and  the  chairman  also 
declared  that  he  would  not  allow  the  said  items,  or 
any  consideration  of  them,  or  any  amendment  to  any 
motion  to  be  gone  into  before  or  until  the  resolu- 
tion to  lay  a  rate  moved  and  seconded  by  the 
churchwardens  was  determined.  And  thereby  the 
vestry  meeting  was  prevented  and  precluded  from 
taking  into  consideration  the  matters  of  intended 
amendments,  which  were  necessary  and  proper  to 
be  considered  by  the  said  meeting  in  dctenuining 
what  amount  was  necessary  to  be  provided  for  the 
repair  of  the  parish  church  and  the  performance  of 
divine  service  therein,  and  how  such  amount  was  to 
be  raised. 

The  original  motion  being  put  from  the  chair  and 
negatived  by  a  show  of  hands,  a  poll  was  duly 
demanded  and  fixed  for  the  14th  Jan.  1861.  Michael 
8harry,  who  was  then  a  parishioner  and  inhabitant 
of  the  parish,  and  then  resident  and  rated  to  the 
poor  thereof,  and  who  had  not  refused  or  neglected 
to  pay  any  rate  for  the  relief  of  the  poor  of  the  said 
parish  of  Kirkham,  which  had  been  made  or  become 
due  within  three  calendar  months  then  ilnmediately 
preceding,  tendered  his  vote  at  the  poll;  the 
chairman  refused  to  receive  or  record  the  same,  and 
in  consequence  of  such  refusal  the  proper  vote 
of  the  said  Michael  Sharry  was  neither  received  nor 
recorded  thereat.  It  was  then  urged  upon  the  said 
William  Law  Ilnssey  that  the  said  vote  was  a  legal 
and  proper  vote,  and  ought  to  be  received  and 
recorded ;  the  chairman  insisted  that  the  said 
Michael  Sharry  was  not  entitled  to  have  his  vote 
recorded  in  the  said  poll,  because  the  rate  of  the 
said  Michael  Sluurry  had  not  been  paid  by  himself, 
but  had  been  paid  for  him  by  some  other  person, 
namely,  by  the  landlord  of  the  said  Michael  Sharry, 
who  ^d  the  said  rate  by  reason  of  some  private 
arrangement  between  them  for  that  purpose. 

Divers  other  parishioners  and  iiunbitants  ^ose 
rates  had  in  jj^oat  of  fact  been  paid  for  them  by 


other  persons  by  reason  of  certain  private  arrange- 
ments between  such  ratepayers  were  within  the 
sound  and  hearing  of  the  voice  of  the  said  chuiman 
when  he  so  stated  and  refused,  and  were  thereby 
deterred  and  prevented  from  so  tendering  their  said 
votes  by  reason  of  such  declaration  and  refusal 

The  numbers  at  the  close  of  the  poll  were  for  the 
church-rate  198,  against  the  rate  16C,  leaving  a 
majority  in  favour  of  the  rate  of  IM.  in  the  pound. 

At  the  time  the  rate  was  made  Messrs.  Richards 
and  Bowdler  jointly  occupied  a  coal  hill  and  office  in 
tiie  parish  at  the  rateable  value  of  6^  10«.  and  they 
were  duly  rated  to  the  said  church-rate  at  the  sum 
of  9^  This  sum  was  duly  demanded  and  refused, 
and  a  summons  was  taken  out  before  the  justices  to 
enforce  payment ;  but  they  gave  notice  that  they 
disputed  the  validity  of  the  rate,  whereupon  tte 
summons  was  dismissed. 

The  churchwardens  then  instituted  the  present 
suit  of  subtraction  of  church-rate  in  the  Clunoeiy 
Court  of  York. 

The  suit  duly  came  on  forbearing  in  the  Chancery 
Court  of  York  on  the  2t)th  May  1863;  and  the 
Chancellor  of  the  court,  after  hearing  counsel  on 
both  sides,  said  it  was  not  necessary  that  he  should 
give  his  general  views  on  the  question  of  church- 
rates,  but  there  was  one  point  in  this  case  which 
he  could  not  hesitate  to  say  he  thought  was  so  fatal 
to  the  rate,  that  without  entering  into  the  other 
four  or  five  objections  (and  there  were  two  or  three 
that  he    should  hesitate   about)  he  must  decide 
against  it,  and  it  was  very  possible   the  result  of 
that  decision  would  be  to  carry  it  up  to  the  court 
above,  because  there  might  be  an  objection  tu  his 
decision  as  to  the  costs.    He  could  not  establish 
the  rate,    becauso    the    course    adopted,    to    his 
mind,  was  radically  wrong.    It  was  quite  clear  that 
means  ought  to  have  been  affonled  to  the  discontents 
to  test  the  quantum  of  the  rate  by  the  preliminary 
objections,  and  one  of  the  material  ones  he  consi- 
dered to  be  that  which  related  to  the  warming  of 
the  church ;  for  though  the  sum  was  not  large,  the 
principle  was  one  which  it  was  quite  material  to 
maintain.    There  was  no  attempt  altogether  to  ren- 
der the  meeting  an  abortion ;  and  when  they  came 
to  enter  into  the  question  of  supply,  it  was  according 
to  common  sense  that  these  things  should  be  deter- 
mined by  seiialim  objections  which  might  have  been 
made  to  a  vast  many  of  the  items.    The  result 
might  have  been  that  the  sums  might  be  1^  or  Id. 
in  the  poimd ;  it  was  depending  on  that  principle. 
The  main  thing  was  the  principle  ;  and  before  they 
came  to  the  question  of  how  much  must  be  granted, 
must  depend  on  the  proposition  of  the  quantity. 
Churchwardens  have  au  onerous  and  invidious  duty 
to  perform;  and  in  this  case,  there  being  no  q^ 
pearance  whatever  of  any  conscious  irregularity  or 
desire  to  obstruct  the  reasonable  views  of  the  rate- 
payers in  the  vestry,  he  should  make  no  order  as  to 
costs,  and  leave  both  parties  to  pay  their  own  costs. 
He  was  certainly  decidedly  of  opinion  that  the  vote 
of  Michael  Sharry  should  have  been  taken.    He 
stated  this  because  it  was  important  for  the  regula- 
tion of  churchwardens  and  vicars  who  might  preside 
on  any  fntnre  similer  occasion.    Had  the  others  ten- 
dered their  votes,  be  thought  it  was  quite  clear  it 
would  have  vitiated  the  rate  at  once. 

And  the  said  Chancellor  finally  decreed  accori- 
ingly  on  the  11th  June  1863. 

Tlie  defts.  now  appealed  to  Her  Majesty  in  Council. 

Dr.  Decpie,  Q-C.  and  Quoin,  for  the  apps.,  con- 
tended that  the  decision  of  the  judge  bMOW  In 
refusing  the  costs  was  erroneous.  He  seemed  to 
proceed  on  the  assumption  that  because  the  choich- 
waidens  did  their  duty  in  one  sense  they  ought  to 
be  exempted  from  paying  costs.  But  be  lost  siglit 
of  the  important  fact  that  the  rate  was  entirely  tad 
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■and  the  irregularities  were  groes,  and  the  defts.  had 
done  only  their  duty  in  resisting  it.  The  rate  con- 
tained items  clearly  illegal,  and  yet  no  opportnnity 
iraa  allowed  the  apjM.  to  dispute  those  items.  [Lord 
KiKosDows. — How  can  you  get  over  the  case  of 
AUenbowugh  v.  Kemp,  5  L.  T.  Kep.  N.  S.  67  ?  You 
are  appealing  only  on  a  question  of  costs.]  That 
CMC  does  not  preclude  us  from  maintaining  tliis 
appeal.  There  the  facts  were  very  different.  In 
ibe  present  case  the  apps.  had  done  all  they  could  to 
nsist  the  rate,  and  they  were  held  to  he  right.  The 
■ordinary  rule  therefore  ought  to  have  effect  that 
they  should  get  their  costs.  Tlie  judge  has  pro- 
ceeded on  a  misapprehension  or  mistake,  and  the 
•  court  in  Attenboromjh  y.  Kemp  expressly  excepted 
snch  a  case  from  the  rule  that  no  appeal  is  allowed 
on  a  question  ci  costs  merely. 

Sir  H.   Cairnt,  Q.C.  and  S.  Shepherd,  for   the 
■lesps.,  were  not  allied  upon. 

Br.  LusantoTON. — ^Thcir  Lordships  are  of  opinion 
that  it  is  expedient  and  necessary  to  adhere  to  the 
role  which  was  laid  down,  and  the  principles  ennn- 
ciatc<l  in  the  case  of  Attenhorough  v.  Kemp,  and  they 
think  that  the  apps.  on  the  present  occasion  have 
not  brought  themselves  fairly  witliin  the  meaning 
of  that  rule.    According  to  that  case  it  was  stated, 
"  Their  Lordships  do  not  wish  to  lay  down  as  a 
general  lole  that  in  no  case  could  there   be  an 
appeal  in  respect  of  costs,  and  of  costs  alone ;  be- 
cause there  might  be  cases  where  discretion  has  not 
Iieen  fairly  exercised  upon  the  question  at  issue, 
-and  the  decision  of  the  court  below  has  proceeded 
upon  mistake  or  misapprehension."   lHow,  whether 
the  discretion  exercised  by  the  court  below  in  this 
case  was  wise  or  not,  is  a  question  which  it  is  not 
necessary  to  discuss ;  for  their  Lordships  do  not 
■  discover  that  that  discretion  has  not  been  fairly 
exercised.      Neither  can    they   And  ont   that  the 
decision  of  the  court  below  proceeded  upon  any 
mistake  or  misapprehension.    The  judgment  in  that 
cue  goes  on  to  say :  "  Such  cases  their  Lordships 
desire  to  leave  untouched;   but  where  there  has 
heen  boRaJide  care  and  discretion  exercised  on  the 
part  of  the  judge  who  has  decided  the  case,  their 
Xordships  have  no  hesitation  in  stating  their  opinion 
to  be  Uiat,  in  such  a  case,  no  appml  will  lie  in 
lespcct  of  costs  alone."    Their  Lordships  have  no 
naaon    whatever  to  doubt    that  on  the    present 
occasion  boadjide  care  and  discretion  was  exercised, 
therefore  the  case  merely  resolves  itself  into  this, 
not,  as  their  Lordships  say,  in  that  case,  whether  the 
discretion  was  exercised  fairly  or  bona  ,/ufe,  but 
whether  the  discretion  was  exercised  wisely  or  not ; 
-and  that  is  a  ground  upon  which  their  Lordships 
will  not  permit  an  appeal  to  be  prosecuted.    We 
are  therefore  of  opinion  that  it  is  not  necessary  to 
trouble  the  counsel  for  the  resps.,  and  we  must 
dismiss  this  appeal  witli  costs. 

Decree  affirmed  with  coats. 
Appa.'  solicitors.  Toller  and  Somi. 
Hesp.'s  solicitors,  Lloyd  and  Chevallier. 


V.O.   WOOD'S   OOUKT. 

Sfpoiled  by  W.  B.  Bsxxrr  and  BnwABD  Llots,  Ewira., 
BsiTlXan-at-Law. 

March  3  and  i,lSGi. 
Macet  v.  The  MBXROpotrrAN  Board  op  Works. 
Tktanes  Emhankment  Act  1862 — Injury  to  oicner  of 

wharf' — Compensation — Injunction. 

JVhere  damage  it  occasioned  to  a  party  whose  premises 

ere  mat  attend  u/mn,  Imt  are  uijitrioudy  affected  by 

the    exercise  of  the  powers    i/iren    by   the   Thames 

£mbaHtment  Act  (25  {•  26  Vict.  c.  93),   and  for 


which  damage  compensation  is  required  to  be  made  by 
sect.  14  of  that  Act,  the  payment,  ascertaining,  or 
depositing  of  the  amount  of  compeasation  is  not  a  con- 
dition precedent  to  the  commencement  of  the  works 
trhicli  occasion  the  damage. 

The  pit.  in  this  suit,  James  Mugford  Macey,  is  a 
builder,  who  occupies  a  whnrf  and  premises  known 
as  Milford-wharf,  situate  in  Milford-lane  in  the 
Strand,  and  having  a  frontage  to  the  river  Thames. 
Tlie  pit.  holds  the  premises  under  a  lease  for  a 
term  of  which  about  twenty-flve  years  are  unex- 
pired. The  pit.  carries  on  his  business  at  the  said 
wharf,  and  a  great  iiart  of  his  business  consists  in 
sawing  np  and  utilising  large  balks  of  timber, 
which  are  brought  by  barges  to  the  river  front  of 
his  said  wharf,  and  are  there  unloaded  and  placed 
on  the  wharf. 

By  the  Act  26  &  26  Vict.  c.  98,  known  as  the 
Thames  Embankment  Act  18C2,  the  defts.  are 
empowered  to  embank  the  left  bank  of  the  river 
Thames  from  Westminster-bridge  to  Blackfriars- 
bridge. 

By  sect.  1  of  that  Act  the  Lands  Clauses  Con- 
solidation Act  1845  (with  certain  exceptions)  is 
incorporated  therewith ;  and  by  sect.  4  the  word 
"  lands"  is  made  to  include  easements,  interests, 
rights  and  privileges  in,  over,  or  affecting  lauds. 

Sect.  8  defines  the  works  authorised  by  the  Act, 
among  which  are,  "  the  making  and  maintaining  an 
embankment  and  viaduct  on  the  left  bank  of  the 
river  Thames,  to  be  constructed  in  whole  or  in  the 
greater  part  on  the  bed  or  foreshore  of  the  river 
Thames;"  and,  "the  reclaiming  and  inclosing  all 
or  so  much  of  the  bed  or  foreshore  of  the  river 
Thames  as  shall  lie  between  the  present  left  bank  of 
such  river  and  the  said  intended  embankment." 

Sect.  14  provides,  that  it  shall  be  lawful  for  the 
board  to  inclose  and  fill  up  the  bed  and  shore  of  the 
river  Tliames,  as  shown  in  the  deposited  plans ;  and 
also  to  remove,  destroy,  alter,  divert,  stop  up,  or 
inclose  such  wharves,  jetties,  quays,  or  other  pro- 
perty as  shall  in  the  judgment  of  the  board  be  neces- 
sary to  be  removed,  destroyed,  altered,  diverted, 
stopped  up,  or  inclosed  for  the  purposes  of  this  Act, 
making  compensation  to  all  persons  having  any  interest 
in  any  wharves,  jetties,  quays,  or  other  property 
taken  for  or  injuriously  affected  by  such  works,  or 
other  the  exercise  of  the  powers  of  the  Act. 

By  tlie  8i)th  section,  the  provisions  of  the  Acts 
relating  to  the  local  management  of  the  metropolis, 
viz.,  the  Acts  18  &  19  Vict.  c.  120;  19  &  20  Vict, 
c.  112 ;  and  21  &  22  Vict.  c.  104,  ore  extended  and 
applied  to  the  objects  of  the  present  Act,  so  far  as 
not  inconsistent  with  the  provisions  thereof. 

Part  of  the  pit's  wharf  and  premises,  and  the 
whole  of  his  river  frontage,  with  such  rights  and 
easements  as  he  might  be  entitled  to  over,  or  in 
respect  of  the  bank,  or  shore,  or  waterway  of  the 
Thames,  lie  within  the  limits  of  deviation  defined  by 
the  Act. 

In  Oct.  1868  the  defts.  gave  notice  in  writing  to 
the  pit.,  that  they  were  about  to  construct  the  em- 
bankment in  the  manner  shown  on  a  plan  accom- 
panying the  notice,  and  to  exercise  the  powers  given 
them  by  the  above  14th  section,  and  requested  the 
pit.  to  give  notice  whether  he  made  any,  and,  if 
any,  what  claim  for  compensation  in  respect  of  the 
construction  of  the  works,  and  on  what  account ; 
the  defts.  offering  to  treat  with  the  pit.  in  respect 
of  any  compensation  to  which  he  might  be  entitled. 
The  defts.  did  not  propose  to  take  any  part  of 
the  pit.'s  whnrf,  but  only  to  construct  the  embank- 
ment along  the  foreshore  in  front  thereof. 

The  pit.  in  reply,  on  the  9th  Nov.  18G3,  stated 
the  nature  of  his  interest  in  the  said  wharf  and 
premises,  and  claimed  the  sum  of  12,600t  in 
respect  of  his  premises  Itcing  injuriously  affected 
by  the  intended  works.  On  the  24th  Feb.  1864  the 
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«left».'  agent  called  on  the  pit.,  and  read  to  him  a 
letter,  by  which  it  appeared  that  the  defts.  had 
ffiven  orders  that  steps  should  be  at  once  taken  to  flU 
np  the  bed  of  the  Thames  in  front  of  Milford-wharf 
to  the  height  of  four  feet  above  high-water  nuirk. 

The  jJt.  thereupon  stated  that  if  the  defts.  did 
anything  in  contravention  of  the  powers  of  their 
Act  he  should  at  once  apply  to  the  Court  of  Ch.  for 
an  injunction. 

On  the  2fith  Feb.  18C4,  by  the  defts.'  order, 
a  barge  containing  sixty  tons  of  chnlk  was  moored 
opposite  to  the  pit.'s  wharf,  and  workmen  began 
throwing  the  chalk  into  the  river  close  to  the 
frontage  of  the  wharf. 

On  the  27th  Feb.  1864  the  pit.  filed  his  biU 
in  this  suit,  which  stated  the  above  facts,  and 
alleged  that  the  defts.  had  not  yet  made  or  offered 
to  make  him  any  compensation,  that  they  refused 
to  do  so,  and  that  his  business  would  be  most 
seriously  affected,  and  in  some  respects  utterly 
♦lestroyetl,  by  the  execution  of  the  intended  works, 
and  the  bill  prayed  that  the  defts.  might  be 
restrained  by  injunction  from  entering  on  or  taking 
or  continuing  in  possession  of  or  carrying  on  their 
works  on,  or  disturbing  the  pit.  in  bis  quiet  enjoy- 
ment of  the  bed  or  foreshore  of  the  river  in  front 
of  his  premises,  unless  and  until  they  should  have 
fomplied  with  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  so  far  as  the  same  are  incorpo- 
rated with  the  special  Act.  An  interim  order  had 
been  obtained,  and  the  cause  now  came  on  upon  a 
motion  to  continue  the  injunction  until  the  hearing 
of  the  cause. 

Otlmrne,  Q.C.  and  Pontifer,  for  the  pit.,  contended 
that  the  comjiensation  to  which  the  pit.  was  entitled 
ought  to  be  ascertained  by  a  jury,  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  as 
a  condition  precedent  to  the  defts.'  commencing 
their  works  in  front  of  the  pit.'s  wharf.  The  pit. 
is  entitled  to  an  casement  over  the  foreshore  in 
front  of  his  wharf,  and  as,  by  sect.  4  of  the  special 
Act,  the  word  "  lands  "  is  made  to  include  "  ease- 
ments," the  case  is  brought  within  sect.  84  of  the 
Lands  Clauses  Act.  The  pit.  is  also  entitled  to  the 
actual  support  of  his  barges  on  the  mud  of  the  fore- 
shore at  low  water.  If  the  defts.  are  right  the  pit. 
might  not  obtain  any  compensation  till  the  works 
are  entirely  finished.    They  cited 

Attomfif-General  v.  Conservators  of  tht  Thamrs, 
1  Hem.  &  Mil.  1 ; 

Hutton  v.  London  mid  South-  Western  Railwny,  7 
Hare,  259. 

Bolt,  Q.C.,  Sir  //.  GhVwii,  Q.C.  and  C.  UaU,  for 
the  defts.,  contended  that  the  plt.'s  argument  would 
equally  apply  to  the  case  of  a  yard  abutting  on  a 
road  leading  down  to  the  river.  The  pit.'s  case  is  no 
higher  in  principle ;  the  only  difference  is  in  the 
amount  of  damage.  Tlie  keeping  barges  lying  at  a 
wharf  would  be  a  nuisance  if  the  river  were  not 
wide  enough  for  eveiy  one ;  just  as  a  cart  standing 
on  a  highway  beyond  a  reasonable  time.  The  pit. 
lias  no  right  to  keep  his  barges  resting  on  the  mud, 
except  as  incident  to  the  right  of  unloading.  The 
powers  of  sect.  14  in  the  special  Act  are  much  larger 
than  would  be  given  to  a  company,  because  it  is  a 
gtceX  public  work  tliat  is  to  be  executed.  It  must 
be  seen  what  the  damage  is  before  the  compensation 
can  be  assessed.    Thejr  cited 

North  London  Railway  Company  v.  3leliv]X)litan 

Board  of  Works,  John.  405 ; 
Sects.  27,  39,  75,  77,  78,  81  of  the  special  Act, 
and  sects.  C9, 150,  151,  165,  225  of  the  Act 
18  &  19  Vict  c  120,  were  also  referred  to. 

Osborne,  Q.C.  in  reply. 

The  ViCE-CHAXCEr.tx)R — ^The  principles  applicable 
to  tliis  case  have  been  so  fully  argued  before,  that  the 


court  w^ould  not  be  justified  in  interfering  with  the 
exercise  of  the  powers  of  this  Act    In  this  parti- 
cular case  it  appears  that  the  pit  has  neither  an 
easement  over  nor  a  right   in   land.     He  has  no 
land  nor  any  other  peculiar  right  on  the  foreshore. 
He  has  nothing  beyond  the  right  of  access  from  the- 
river  to  his  wlurf,  and  of  loading  and  unloading  bis- 
barges  there.    This  is  no  right  in  the  soil  of  th&- 
foreshore.   It  is  a  right  like  that  of  the  occupier  of  a 
house  which  abuts  on  a  highway,  of  access  from  his- 
house  to  the  highway,  and  passage  along  the  high- 
way.   If  prevented  from  entering  Ws  own  house,  he- 
would  have   a  right   to  compensation  fur  special; 
damage,  but  he  has  no  right  to  the  soil  of  the  street.. 
The  right  of  }>assing  over  the  river  is  exactly  similar. 
The  pit.  has  nothing  but  this  right  in  common  with 
other  occupiers  of  wharves,    lie  has  no  right  of 
keeping  his  barges  on  the  mud,  except  for  the  pur- 
pose of  loading  and  imloading,  which  might  not 
always  be  iwssible  in  one  tide.    He  has  no  right  to- 
block  up  the  highway  of  the  river.    The  84th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act  rebates- 
to  cases  in  which  lands  arc  required  to  be  purchased 
or  permanently  used,  and  the  68th  section  to  works 
injuriously  affecting  lands;  and    by  the  Thames 
Embankment  Act  it  is  enacted  that  "lands"  shall 
include  "easements."     I'he  question  to  be  asked 
here  is,  are  the  board  about  to  take  and  pemmncntly 
use  "  lands  "  (including  therein  "  casements),  or  are 
they  only  about  to  affect  "  lands  "  injuriously  ?   In. 
building   this   embankment   they   are   not  going 
to  take  any  land  or  any  easement  belonging  tO' 
the  ^It. ;  but  they  are  going  injuriously  to  affect 
his  right  of  access  to  his  wharf.    The  ease  does  not 
rest  only  on  the  I^^nds  Clauses  Act  I>ut  on  the 
special  Act  the  JWth  section  of  which  virtually 
incorporates   the    IxK-al    Management   and    Main 
Drainage  Acts.    This  being  so,  the  14th  section 
gives  power  to  fill  up  the  bwl  and  shore  of  the- 
river,  and  the  15th  section  to  purchase  lanils.  and  tO' 
purchase  and  extinguish  rights  or  easements  over  the 
shore  or  bed  of   the  river.    Under  this  powiT  the 
board  might  purchase  such  an  easement  as  a  pier;- 
but  a  general  right  like  the  present  one  was  not 
intended    by   this  section.     TTie   Drainage  Acts, 
which  are  incorporated  with  the  special  Act  proride- 
a  method   of   ascertaining  the  compensation  for 
damage  by  means  of  arbitration.    But  in  whatever- 
way  the  amount  of  comiiensation  is  to  be  ascer- 
tained, the  real  question  in  this  case  is,  must  the 
compensation,  to  which  the  pit.  may  be  entitleil,  be 
paid  or  deposited  before  theworkscanbeconnneiicvd 
at  all  ?    He  really  has  no  right  in  land  which  is  to- 
be  taken;  but  "his  property  will    !«   injurionsly 
affected  by  the  proposed  works.    If  it  were  wtos- 
sary  that  the  compensation  should  le  first  paid,  it 
would  be  necessary  that  the  extent  of  a  coiitiiiisent 
damage  should  be  first  estimated.    On  the  balance 
of  convenience  and  inconvenience,  it  is  certainly 
more  convenient  that  the  amount  of  compensation 
should  be  ascertained  after  the  injury  has  taken 
place.  The  court  will  make  no  order  on  this  motion,- 
Solicitors :  for  pit.,  Boys  and  Twrtdies ;  for  defts.^ 
the  Solicitor  to  the  Metropoiilaa  Board  of  Works. 


00T7BT  OF  QXTSEIPS  BENCSH. 

B«ported  by  J*IR!  Tnoxroox  sod  T.  W.  Sao'i«»,  tav^ 
Uarrliton-nt-Law. 

Wednesday,  Jan.  27,  1964. 

Mawdt  (app.)  r.  Hophssoji  (resp.) 

Turnpike— ItejMtrs  of  road—Tnat  dejicittqi— 

Ilighacoy  rates. 

A  Turnpiks  Act  provided  for  the   appUcntion  of  ih* 

lolls    to  payment   of  (I)  expenses  of  the  ••'''r  (-/ 

salaries,   (3)    interest  of  debt,  (4)  repairs  of  naU 
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ml  fxveeding  HOOL,  (5)  reduction  of  prturipal  debt, 
(6)  frrthtr  rtpain  of  road. 

Tie  estimated  revenue  of  the  trutt  mm  1087/.,  and 
fjpfHditure  1017L,  and,  after  atluiting  for  m/ariet, 
interest  andSOOL  towardu  repairs,  the  nurjybit,  83/., 
r«»  €ipplled  towards  reduction  of  principal  debt. 
That  left  a  defirleucy  of  21 7t  to  be  raised  bi/ 
parochial  contribtttloiis,  and  22/.  3«.  ll(i  teas  tlie 
contribution  claimed  from  parish  B,  under  4  j*  6 
rict.  c.  55.- 

Sehl,  that  justice*  mlyht  make  an  order  under  that 
statute    for   payment    of  such    contribution  from 

parish  B. 

Cue  for  the  opinion  of  this  court. 

At  the  special  sessions  of  the  highways  holilen 
for  the  Petty  Sessional  Division  of  Bourn,  in  the 
IMrish  of  Kesteven,  in  the  county  of  Lincoln,  on 
^  21st  May  last,  William  Hopkinson  (hereinafter 
'Called  the  resp.),  as  clerk  to  the  trustees  of  the 
Bonm  District  of  the  Lincoln  Heath  and  Market 
Beeiang  roads,  exhibited  an  information  In  irriting 
pursuant  to  the  provisions  of  the  stat.  4  &  5  Vict.  c. 
69  (irhich  has  since  been  periodically  re-enacted, 
and  was  last  renewed  by  the  statute  23  &  24  Vict. 
•C  67),  before  the  justices  then  present,  blleging  that 
the  funds  of  the  said  Bourn  district  were  insufficient 
for  the  repair  of  the  said  tunipike-road  within  the 
said  parish  of  Bourn,  and  applying  for  an  order  for 
file  appropriation  of  a  portion  of  the  highway  rate 
levied  or  to  be  levied  in  the  said  parish  of  Bourn, 
towards  the  repair  of  the  said  tuminke-road.  Upon 
UK  hearing  of  the  said  informafion  an  order  was 
nude  by  the  said  justices  thatthesnm  of  22f.3f.lld, 
part  of  the  rate  or  assessment  levied  or  to  be  levied  for 
the  repair  of  the  highways  in  and  for  the  said  parish 
of  Bourn,  should  by  the  soid  KobertOsbom  Mawby 
and  George  PhiUi])8,  the  surveyors  of  the  highways 
iot  the  parish  of  Bourn  (hereimifter  called  the  apps.), 
<Hi  die  2nd  July  then  next  be  paid  to  the  trustees 
of  the  said  turnpike  trust  called  the  Boum  district, 
which  sum  of22/,  3s.  lit/,  to  be  wholly  laid  out  in 
actual  repair  of  such  part  of  .the  said  tumiuke-rood 
as  lies  within  the  said  parish  of  Boum. 

The  appe.  being  dissatisfied  with  our  determina- 
tion upon  the  hearing  of  the  said  information,  as 
being  erroneous  in  point  of  law,  have,  pursuant  to 
sect  2  of  the  said  statute,  20  &  21  Vict.  c.  43, 
•ixdy  a]^>Iicd  to  us  in  writing  to  state  and  sign  a 
<!ue  setting  forth  the  facts  and  grounds  of  such  our 
■determination  as  aforesaid  for  ^e  opinion  of  this 
-court. 

Upon  the  hearing  of  the  said  information  it  was 
inovcd  on  the  part  of  the  resp^,  and  admitted  and 
found  as  facts,  that  by  the  Lincoln  Heath  and 
Market  Deeping  Boads  Act  1860,  after  repealing  the 
former  local  Act,  8  Geo.  4,  it  is  enacted  (sect.  31), 
that  the  tolls  and  other  moneys  iwyable  to  and 
received  by  the  trustees  in  virtue  and  for  the  pur- 
poses of  the  said  Act,  within  the  Boum  district, 
Aall  be  appropriated  and  applied  as  follows  : — 

1.  In  paying  the  proportion  to  be  contributed  by 
tbe  said  district  of  the  expenses  of  and  incident  to 
the  procuring  and  passing  of  the  said  Act. 

2.  In  paying  the  salaries  of  tiie  cleilc,  surveyor 
and  other  officers  erapIoyc<l  by  the  trustees  in  and 
for  the  same  district,  and  the  other  expenses  of 
and  incident  to  the  management  of  the  roods 
therein  not  exceeding  in  any  one  year  loOi  (ex- 
clusive of  the  costs  of  prosecuting  and  defending 
actions,  suits,  indictments  and  proceedings  before 
uagistiatcs,  and  of  the  wages  of  toll  collectors, 
and  of  the  costs  of  newly  erecting  toll-houses  when 
necessary.) 

3.  In  paying  interest  from  the  commencement  of 
tiie  said  Act  after  the  rate  of  SI.  per  cent,  per 
annum  on  the  sums  of  1775/.  and  25/.  borrowed  under 
the  j^visions  of  the  repealed  Act  as  therein  men- 


tioned and  still  subsisting,  or  on  so  much  thereof  aa 
should  for  the  time  being  be  unpaid. 

4.  In  paying  the  expenses  incurred  and  to  be  in- 
curred in  repairing  and  maintaining  the  roads 
within  and  constituting  the  said  district,  but  not 
exceeding  in  any  one  year  800/. 

o.  In  reducing  and  paying  off  in  manner  therein- 
after provided,  the  said  sums  of  1775/.  and  25/.,  or 
so  much  thereof  respectively  as  should  for  the  time 
being  be  unpaid. 

6.  In  paying  the  further  expenses  of  maintuning, 
repairing  and  improving  the  roads  within  the  said 
district,  and  of  putting  the  said  Act  into  execution 
in  relation  thereto. 

'  And  that  by  sect.  35  it  is  enacted  that  when  and 
so  often  08  the  sum  applicable  to  the  discharge  of 
the  same  principal  moneys  respectively  shall  amount 
to  200/.,  the  trustees  shall  apply  the  same  in  pay- 
ment in  numner  therein  mentioned  of  a  propor- 
tionate part  of  such  principal  moneys. 

That  the  said  sums  of  1775/.  and  25/.  are  still 
subsisting  and  unsatisfied,  there  not  having  been 
hitherto  any  sum  to  be  set  apart  towards  payment 
thereof. 

That  the  proportion  to  be  contributed  by  the  said 
Boum  district  of  the  expenses  of  and  incident  to 
the  procuring  and  passing  of  the  said  Act  have  been 
paid  off  and  discharged. 

That  the  annual  revenue  from  tolls,  &c.,  within 
the  said  district  for  the  current  year  will  amount 
to  1087/.,  a  siun  exceeding  the  estimated  exjienaes  of 
nuintenance  and  repairs. 

That  the  salaries  of  the  clerks,  surveyor  and  other 
officers  employed  by  the  trustees  in  and  for  the 
said  district,  and  the  other  expenses  of  and  incident 
to  the  management  of  the  roads  therein,  will  amount 
for  the  current  year  to  loO/T 

That  the  interest  on  the  said  sums  of  1775/^  and 
25/.  for  the  current  year  will  amount  to  54/. 

That  the  expenses  of  repairing  and  maintaining 
the  roods  within  and  constituting  the  said  Bourn 
district  during  the  current  year  arc  estimated  by 
the  surveyor  to  amount  to  1017/.,  of  which  sum 
1C9/.  at.  7<i  will,  it  is  estimated,  be  expended 
within  the  said  parish  of  Boum,  the  estimate  being 
founded  upon  the  actual  expenditure  within  each 
parish  during  the  post  year. 

It  was  admitted  by  the  apps.  that  due  notice  of 
the  intended  application  had  been  given. 

It  was  contended  on  behalf  of  the  apps.  that  the 
revenue  from  tolls,  &c.  within  the  said  district 
is  sufficient  for  the  repairs  and  maintenance  of  the 
said  roads  within  and  constituting  the  said  district, 
and  that  by  the  fourth  paragraph  of  sect.  31  of  the 
Act  of  ]8(>0  the  trustees  of  the  said  road  are  at 
present  limiteil  to  800/.  in  their  expenditure  upon 
the  maintenance  and  repairs  of  the  said  roads,  and 
they  state  the  account  thus : — 

An  estlBUted  racetpt  of  .^..... _..£10S7    0    0 

Costs  of  repairs  as  per  local  Act...  £iMIO    U    0 

SaJiuteR  „ ISO    0    0 

Interest  of  debt  51    0    0 


lOM    0    0 


Balance  of  coah  In  hand       83    0    0 

Whilst  on  the  other  hand  the  resps.  contended 
that  the  said  local  Act  merely  limited  their  expen- 
diture out  of  the  revenues  of  the  said  trust  to 
the  said  siun  of  800/.,  and  that  they  were  entitled  to 
spend  a  sufficient  sum  to  keep  and  maintain  the  said 
road  in  a  good  state  of  repair,  and  to  call  upon  the 
different  iwrishes  to  contribute  a  sufficient  sum  to 
make  up  the  difference  between  the  sum  allowed  to 
be  deducted  by  the  said  Act  from  the  revenues  of 
the  said  trust,  and  the  amount  required  to  keep  the 
said  roads  in  a  good  and  sufficient  state  of  repair, 
and  they  state  Uie  account  thus : — 
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Aoimsl  rarenne  £1087    0    0 

Salaries  uid  maoagement  „..  £190    0    0 

Interest M   u    0 

Amoont   to   be   applied  towanU  , 
the  repairs  and  malnteoauce  of 
the    road   (the   principal   debt 

MDg  Btiil  unpaid)  800    0    0 

1004    0    0 


Surplus  rerenne  to  be  applied  towards  debt 
being  still  unpaid 88  '  0    0 

Estimated  expenses  of  reiialrs 1017    0    0 

Amount  to  be  applied  towards  such  expenses 
from  the  annual  revenue  of  the  district 800    0    0 


Sefldency  to  be  raised  by  parochial  contri- 
btttioni „ «17    0    0 

Our  judgment  ttm  in  favour  of  the  lesps.,  we 
being  of  oinnion  that  the  said  tnutees  were  not 
limited  by  the  said  Act  to  the  expenditure  of  the 
said  sum  of  800/.  upon  the  said  roads,  but  that  the 
said  Act  merely  limited  the  amount  to  be  expended 
out  of  the  revenues  of  the  said  trust  to  that  sum, 
and  that  the  said  trustees  were  entitled  under  the 
provisions  of  the  said  Act,  4  &  5  Vict.  c.  59,  to  call 
upon  the  different  parishes  to  make  up  the  diffe- 
rence between  that  sum  and  the  amount  required 
to_  be  expended  in  keeping  and  maintaining  the 
said  roads  in  a  good  state  of  repair  within  the  said 
district,  and  we  accordingly  made  an  order  on 
the  said  apps.  for  payment  by  the  said  apps. 
of  22L  8».  11<L,  being  part  of  the  rate  or  assess- 
ment levied  or  to  be  levied  for  the  repair  of 
tbe  highways  in  and  for  the  said  parish  of  Bourn, 
such  sum  of  22L  St.  lid!,  to  be  wholly  laid  out  in 
the  actual  repair  of  such  part  of  the  said  tumpike- 
Toad  as  lies  within  the  said  parish  of  Bourn  from 
which  the  same  is  received.  The  case  then  set  out 
the  order  above  mentionnl. ' 

The  question  for  the*  opinion  of  the  court  is, 
whether  our  judgment  was  in  point  of  law  correct, 
and  whether  the  trustees  are  limited  by  the  said 
Act  in  their  expenditure  upon  the  said  turnpike- 
road  to  the  said  sum  of  800i,  or  whether  they 
may  lawfully  expend  a  larger  sum  in  keeping  and 
maintaining  the  said  tumpikc-road  in  a  good  and 
sufficient  state  of  repair,  and  call  upon  the  different 
parishes  to  make  up  the  difference  between  the  said 
sum  of  800/.  and  the  amount  required  for  such 
purpose ;  and  whether  the  trustees  of  the  said  road 
can  caU  upon  the  8ur\-eyors  of  the  highways  of 
the  said  parish  of  Bourn,  under  these  circum- 
stances, to  appropriate  a  portion  of  their  rate  to 
its  repairs. 

If  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properly  made,  then  the  said 
order  to  stand ;  but  if  the  court  should  be  of 
o^nion  otherwise,  then  the  said  information  is  to 
he  dismissed. 

The  4  &  6  Vict.  c.  59  (an  Act  to  authorise  for 
one  year  the  application  or  a  portion  of  the  highway 
rates  to  turnpike-roads :  continued  by  23  &  24  Vict. 
c.  67,  to  Oct.  1805),  sect.  1,  enacts,  that  justices, 
upon  information  exhibited  before  them  by  the 
clerk  or  treasurer  of  any  turnpike  trust  that  the 
funds  of»  the  said  trust  are  insufficient  for  the 
repairs  of  the  tiumpike-roads  within  any  parish, 
&C.,  may  examine  the  state  of  the  revenues  and 
debts  of  such  turnpike  trusts  and  inquire  into  the 
state  and  condition  of  the  repairs  of  the  road  within 
the  same,  &c.,  and  if  after  such  information  it  shall 
appear  to  the  said  justices  necessary  or  expedient 
for  the  purposes  of  any  turnpike-road  so  to  do,  then 
they  may  adjudge  and  order  what  portion  (if  any) 
of  the  highway  rates,  &c.,  shall  be  paid  by  the 
parish  surveyor,  &c.  to  the  said  trustees,  such  money 
to  be  wholly  laid  out  in  the  actual  repairs  of  such 
port  of  such  tnmpike-road  as  lies  within  the  parish 
iiom  which  it  was  received. 

.fWrf  for  the  rcsp.— The  order  of  the  justices  was 


property  made.  Sect.  31  of  the  private  Act  of  1860 
merely  directs  how  the  expenditure  of  tine  money 
to  be  raised  under  the  Act  is  to  be  made.  It  doea 
not  limit  the  repair  of  the  roads  to  the  sum  of  800/. 
The  roads  are  not  to  be  left  out  of  repair,  and  if  the 
funds  raised  by  the  Act  were  not  sufficient,  the  jus- 
tices had  power  to  make  the  order  in  question. 

■Bauileg  for  the  app. — ^The  limit  of  repairs  is  800J. 
If  this  is  a  good  order,  the  effect  of  it  is  to  cast  on 
the  parish  of  Bourn  an  additional  burden,  wliich 
is  applied  virtually  in  paying  off  the  tumiukc  trust 
debt. 

CocKBCRS,  C.  J. — ^The  road  is  not  to  be  left  out 
of  repair,  and  if  the  trust-funds  are  not  sufficient,. 
the  justices  had  power  to  make  the  order  in  question. 

Blackbl-bn  and  Hellou,  J  J.  concurred. 

Order  cmfiratd, 

Monday,  FA.  22,  186*. 
Catob  r.  Tns  Lswishak  Boabd  of  Wobks. 

iletrvpolit  Local   Managanent  Act — Work*   catMtj^ 
damage  btymd  the  district — Aenea^  yep— 18  j-  19* 
Vict,  c  120,  u.  51,  86. 
A  board  of  tcorks,  in  executing  drainage  iporfo  i»  Aar 
diMtrict,  authorised  by  the  MetropoKtan  Local  Manage- 
ment Act,  polluted  a  stream  which  in  its  progress 
onicard  flowed    through    the  ph.'s    land  out  of  rtf 
district  : 
Heldythat  the  pit's  reme)^  for  damage  froa  thepoBstim- 
of  the  stream  mas  unaer  the  compensation  eimsis  ef 
the  Metropolis LocalManaganent ActjCmdnatlniaetiaSm' 
Special  case  for  the  opinion  of  the  Court. 
The  facts  are  stated  in  the  judgment  of  the  Court- 
The  main  facts    were,   that  the  board  of  worki' 
drained  certain  offensive  ditches,  &c.  into  a  stieiai. 
in  their  district  which  flowed  throogh  plL's  land  out 
of  the  district,  whereby  tho  water  of  me  stream  was- 
rendered  unfit   for  cattle  and  ordinaiy  domestie 
purposes. 

Bovin(jAiA  and  A/in7>%witfa  him^  for  the  pK. 
— The  nuisance  in  this  case  is  admitted,  and  the- 
only  question  is  wliether  it  was  lawfuHy  done  in 
the  execution  of  the  powers  of  the  Mctropolia  Local 
Management  Act.  If  it  was,  no  doubt  the  i^]k 
remedy  is  under  the  compensation  clauses.  But  it 
is  submitted  that  the  local  board  has  no  powef 
beyond  its  own  district,  and  for  any  injnry  caused 
by  them  out  of  their  own  district,  as  in  this  case, 
the  aggrieved  party  has  a  remedy  by  action.  Again, 
they  were  bound  so  to  execute  their  works  as  iwt 
to  create  a  nuisance:  (18  &  19  Vict,  c  120,  ss.  8*, 
88,  42,  68,  69,  86,  185,  136.) 

MeUish  (Raymond  with  him)  for  the  defts.— The- 
board  by  sect.  86  were  compelled  to  drain  these- 
places,  and  if  so  the  compensation  clauses  apply :  (n. 
69,  86.) 

Utainton  v.  Lewisham  District  Board  of  Works,  it- 

L.  J.  800,  Ch. 
Reg.  V.  Metropolitan  Board  of  Works,  32  L.  J- 
105,  Q.  B. ;  9  L.  T.  Kep.  Jf.  S.  139. 
Sect.  86  of  the  Metropolis  Local  Management 
Act  (18  &  19  Vict.  c.  120)  enacts  that 

"  Every  vestry  and  district  board  diall  drain,  cleanse,  corj 
or  flU  up  all  pond^  pocds,  open  ditches,  seweni,  dntna  «adi 
places  containing  or  used  for  the  eoUeetios  of  any  drainage, 
ttlUi,  water,  matter,  or  thing  of  an  oDenaive  nature  or  likely  y 
be  piejndldal  to  health  which  may  be  situate  In  their  paiin 
or  district;"  and  further  empowers  such  board  (after  notice  to 
and  refnsal  by  the  owner  or  occupier  of  the  pi  em  toes)  "to 
exeeute  such  works  as  may  be  neceaaary  fcr  the  abs  lenient 
of  such  nuisance.  "  ProTided  that  where  any  woilc  by  any 
vestry  or  district  board  done  or  required  to  be  dfflJJ 
In  pursuance  of  the  provisions  of  this  Act  interferes  «* 
or  prejudiolaUy  afltats  any  ancient  mill  or  any  tight  conne^n 
therewith  or  other  right  to  the  use  o(  water,  lull  eonpenaatin 
shall  be  made  to  u  persona  sustaining  damage  therebym 
maimer  hereinbefore  provided;  or  it  shall  be  lawful  for  um 
vestry  or  board,  11  they  think  at,  to  contract  for  the  puehue  •« 

Digitized  by  VJH^^^^^V  It 


MAGISTEATES'  CASES. 


Q.B.] 


Keo.  v.  Tug  VVoKKSor  Boabo  of  Health. 


[Q.  B. 


nch  mil],  or  any  imch  right  oomiected  therewith  or  other  right 
10  tlu  Qse  of  water,  uul  the  proviBloxis  of  this  Act  with  respect 
to  Ox  porchsaes  by  the  vestry  or  board  hereinafter  aatho- 
riiad  iluU  be  applicable  to  every  such  porohaae  as  aforesaid, 

B;  sect  58  of  the  24  &  25  Vict.  c.  102,  it  is  enacted 

that, 

Whenerer  It  may  become  necessary  for  any  vestry  or  district 
tetid,  for  the  purpose  of  carrying  out  the  drainage  works, 
udioriaed  in  the  Act  of  18  ft  18  Vict,  a  180,  to  carry  any 
tmtm  worlc  beyond  the  limits  of  the  Metropolis  as  defined 
bylbatAetiltshaubelawfal  for  any  snch  vestry  or  district 
lotid  to  eiecnle  works  In  parts  situate  beyond  or  without  such 
Inil^  audio  cleanse,  maintain  and  repair  socb  worica  as  they 
■ball  from  time  to  tliiM  deem  neceasaiy,  provided  always  that 
M  wDik  shall  be  performed  or  oommeneed  by  any  vestry  or 
ilMifet  board  beyond  the  limits  at  the  metropolis  as  above 
dsflned,  except  for  the  purpose  of  contlnalng  or  foiming  part 
of  a  work  eommeooed  or  executed  within  their  leapectlve 

'^"'"■^  Cur.  adv.  vult. 

Blackbdbs,  J. — In  this  case,  which  was  heard 
idme  my  Lord,  the  late  lamented  Mr.  Justice 
Wi^tman  and  myself,  and  in  wliich  no  decision 
had  been  come  to  before  the  death  of  our  late 
lamented  coUeagae,  we  have  come  to  the  con- 
einian,  though  not  without  some  hesitation,  that 
oar  judgment  should  be  for  the  deft.  The  point 
insf  be  veiy  shortly  stated.  The  drainage  of  the 
dii&ict  of  Lewisham  has  for  many  years  been  carried 
into  a  stream  called  the  County  Bridge  Stream, 
vUch  stream  flows  into  the  river  called  the  Foole 
firer,  both  of  which  in  their  progress  onwards  flow 
thmigh  land  belonging  to  the  pit.  beyond  the  limits 
df  the  LewishMn  dUtrict.  Ilie  poptdation  and  the 
mmber  of  houses  in  a  part  of  the  Lewisham  district 
ItSTing  of  late  years  greatly  increased,  and  the 
not  of  additional  drainage  having  occasioned  an 
aocumolation  of  offensire  matter  and  caused  serious 
iacniTenience,  the  defts.,  the  Board  of  Health  for 
te  district,  executed  the  drainage  works  stated  in 
tbe  case,  arailing  themselres,  as  heretofore,  of  the 
Osmty  Bridge  Stream  to  carry  off  the  sewage 
natter.  The  effect  of  the  additional  and  mora 
cfeetiTe  branfA  has  been  to  cause  a  quantity  of 
oSnsire  matter  to  pass  down  into  the  County 
Aidge  Stream  and  we  Foole  rirer  sufficient  to 
poUute  tbe  rirer,  whidt  before  was  affected  by  the 
(Inuiiage  only  in  an  inappreciable  degree,  to  such  an 
extent  as  to  cause  substantial  injury  to  the  pit.  It 
ii  not  disputed  that  for  snch  injury  the  pit.  is  en- 
titled to  compensation,  but  the  question  is  whether 
Us  remedy  is  by  action  or  by  proceeding  to  obtain 
Mmpoisatioa  under  the  86th  section  of  the  18 
&  19  Vict.  c.  120.  The  drainage  works  exe- 
cnted  by  the  defts.  were,  beyond  all  question, 
nefa  as  they  were  authorised,  and  indeed  required, 
to  Biake,  azid  it  cannot,  we  think,  be  disputed  that 
kad  the  damage  to  the  pit.  occurred  in  the 
district,  tblb  only  redress  to  which  he  would  have 
Iwen  oititled  would  have  been  by  compensation 
under  tbe  86th  section  of  the  18  &  19  Vict., 
f<*  it  is  idain  that  section  contemplates  and  pro- 
vides for  the  possibility  of  damage  being  done  to 
vater  rights  by  tbe  execution  of  sewage  works,  and 
would  comprehend  a  case  in  which  a  stream  was 
PoUnted  by  offensive  matter  being  discharged  into 
iL  But  it  was  contended  for  the  pit.  that  the 
authority  and  power  of  the  board  to  carry  out  the 
drainage  of  the  district  is  confined  to  the  limits  of 
the  district,  and  that  they  are  not  authorised  to  do 
anything  that  will  cause  any  injury  to  those  who 
Me  beyond  the  local  boundary  of  their  jurisdiction. 
Aod  the  58th  section  of  the  subsequent  Act,  the 
25  4  26  Vict.  c.  102,  is  referred  to  as  showing 
that  inch  a  board,  in  the  absence  of  express  statutory 
^lactineut,  would  have  no  authority  beyond  the 
limits  id  the  district  for  which  they  are  appointed. 
It  ia  bowever  to  be  observed  that  the  68tb  section 
<rf  the  25  1 26  Vict.  c.  102,  has  reference  to  works 
to  be  executed  beyond  the  limits  of  the  district,  not 
to  an   injury    arising    within    the    district    for 


works  executed  within  it.  Here  all  that  haa 
been  actually  done  by  the  board  has  been  done 
within  the  district.  The  injury  of  which  the  pit. 
has  reason  to  complain  is  only  in  consequence  of 
what  has  been  done  within  the  district,  and.  so  far 
as  the  district  itself  is  concerned,  rightly  done. 
Now  tiie  words  of  the  86th  section  of  the  18  &  I  i> 
Vict,  are  sufllciently  large  to  embrace  an  injury 
done  by  the  pollution  of  a  stream,  whether  within 
the  local  limits  of  the  district  or  without ;  and  to 
hold  that  the  present  case  does  not  fall  within  the 
provisions  would  be  virtually  to  establish  that  no 
Boardof  Health  or  vestiy  could  ever  avail  themselves, 
for  the  purpose  of  drainage,  of  a  stream  flowing 
beyond  the  local  limits,  if  any  damage  should  occur 
to  the  proprietors  or  occupiers  further  down  the 
stream.  For  if  the  work  causing  such  injury 
beyond  the  botmdary  ceases,  because  of  such  injury, 
to  be  within  the  powers  of  the  local  authority, 
and  therefore  is  actionable,  the  injury  being  a  con- 
tinuing one,  fresh  actions  might  from  time  to  time 
be  brought  and  the  work  causing  the  damage  would 
have  been  imdone.  We  cannot  think  that  the 
Legislature  intended  to  place  this  restraint  on  the 
power  conferred  by  the  Act,  and  we  think,  therefore, 
that  it  will  be  safer  and  better  so  to  construe  the 
Act  as  to  make  the  powers  of  the  local  authority  and 
the  provisions  for  compensation  embrace  such  a 
case  as  the  present.  It  follows  that  the  proceeding 
by  action  was  not  open  to  the  pit.,  and  consequently 
that  our  judgment  must  be  for  the  defts. 

Judgment  for  the  de/tt. 


Saturdag,  April  2S,  1864. 
Rbo.  v.  Thb  Wokkbop  Board  of  Health. 

Public   Health    Act — Hate — Non-corporate  di*trict-~ 

Sate  not  tigned  In/ Jive  members,  nor  under  Meal, 
By  tecU  149  of  the  Public  Health  Act  (11^12  Vict, 
c.  SS)   it    tt    enacted    that,   whenever    the   content, 
mnctton,  cgtproval,  or  authority  of  the  local  board  of 
health  it  required  by  the  provisions  of  the  Act,  "  the 
same  shaU  («n  the  case  of  a  non-corporate  district)  be 
in  writing  under  their  seal  and  the  hands  of  Jive  or 
wore  of  than :" 
Held,  that  this  provision  applies  onfy  to  eases  where  . 
something  is  to  be  done  Im  others  requiring  the  authority  . 
of  tlie  local  board,  and  not  to  that  which  the  heal 
hoatd  themselves  do. 
Where,  therefore,  a  local  board  of  a  non-corporate  dis-  . 
trxct  resolved  to  make  a  general  district  rate,  and  made 
it  accordingly,  but  neither  the  resolution  nor  the  rate  , 
was  signed  w/ Jive  members,  nor  under  seal. 
Held,  that  the  rate  was  not,  on  that  account,  invalid. 

This  was  a  case  stated  by  the  Nottinghamshire 
Quarter  Sessions  for  the  opinion  of  this  court. 

It  appeared  that  one  Alfred  Broadhurst  was 
assessed  to  a  general  district  rate  under  the  11  &  12 
Vict.  c.  63  rPubUc  Health  Act),  and  that  he 
appealed  to  uie  quarter  sessions  on  the  grounds, 
flrst,  that  the  rate  was  for  past  as  well  as  for  future 
expenses ;  secondly,  that  the  purposes  for  which  the 
rate  was  made  were  not  set  forth  in  the  estimate  with 
sufBcient  particularity;  and  thirdly,  that  the  rate  was 
not  under  the  seal  and  hands  of  five  members  of  the 
local  board.  The  sessions  decided  against  the  app. 
with  reference  to  the  flrst  two  objections,  and  for 
him  with  reference  to  the  third,  and  therefore 
quashed  the  rate  subject  to  the  present  case. 

The  87th  section  empowers  the  local  board  to 
make  a  general  district  rate. 

The  98th  section  enacts  that  the  local  board  of 
health,  before  proceeding  tu  make  any  general  rate, 

&C., 

Shall  cause  an  estimate  to  be  prepared  of  the  money  required 
for  the  purposes  In  respect  of  wW^h_^^g  r^^^Jo^ta^^ode, 
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Bbowlng  the  MTetftl  sumB  required  for  each  of  imch  purpoeea, 
tlifi  rateable  valne  of  the  property  aaeeaiiable,  and  tbe  amoant 
of  rate  which  for  thoae  purpoKs  it  is  aeoeaiuuy  upon  each 
poand  of  each  vahie ;  and  tbe  estimate  so  mode  nhall  forth- 
witli,  after  being  q>proTedaf  by  the  Bold  local  board,  be  entered 
in  the  rate-bookand  be  kept  in  their  ofBoe  open  to  pablie  in- 
spection dnrinc  olBoe  bourn  thereat 

By  «ect  35  it  i*  enacted  that  the  local  board 
shall,  in  the  case  of  a  non-corpornte  district,  caaae 
to  be  made  a  seal  for  the  use  of  such  board  in  the 
execution  of  the  Act : 

And  documentii,  or  craiee  of  documents,  purportiog  to  pro- 
ceed from  the  said  local  boexd,  and  to  bo  signed  by  any  five 
or  mora  mombers  thereof  and  to  IM  sealed  or  stamped  with 
such  seal  or  (in  case  of  a  corporate  district)  to  be  sealed  with  the 
common  seal,  shall  be  leoeiTed  a8;>ri»Ml  /ack  evidence  In  all 
courts  and  places  whatsoever. 

The  149th  section  enacts 

ThatwheiMver  the  consent,  sanction,  approval,  or  autho- 
rity of  the  general  board  of  health  is  required  by  the  pro- 
vIsiouB  of  this  Act,  the  same  shall  be  in  wrltiug  under  their 
seal  and  the  hands  of  two  or  more  memberB  thereof;  and 
whenever  the  consent,  aanctton,  sanction,  approval,  or  autho- 
rity of  the  local  board  of  health  is  so  requlrBd,  the  same  shall 
(in  the  cose  of  a  non-corpora^  district)  he  In  writing,  under 
their  seal  and  the  hands  of  Are  or  more  of  them,  or  (in  case 
of  a  corporate  district)  under  their  common  seal 

The  district  in  question  was  a  non-corporate  dis- 
trict, and  the  rate  was  made  by  a  resolution  of  the 
local  board,  which  was  signed  only  by  the  chairman 
and  was  not  under  seal,  and  the  rate  also  was  signed 
only  by  the  chairman  and  was  not  under  seal. 

The  estimate  upon  which  the  rate  was  made  con- 
tained the  items  as  follows : 

Salaries  of  ofllcera  4178  10   0 

Beuta,  rates  and  eollectoni'  poimdoge 70  18    3 

Watering  the  pnblic  streets  and  expenses  of  Are 

engines 01    0   0 

Election  expenses,  filling  in  and  covering  old 
sewers  and  drains,  and  cleansing  sewers  and 

outfall   SS    0    0 

Law  charges,  surveyors'  estimatesaiid  Incidental 
expenses  _.„....„ „ 74    0    0 

.Welabg  (CVii-e  Mrith  him)  now  appeared  in  support 
«f  the  order  of  sessions,  and  contended,  first,  that 
the  rate  was  void  inasmtich  as  neither  the  resolution 
for  making  it,  nor  the  rate  itself,  was  signed  by  five 
of  the  members  of  the  local  board,  nor  under  seal. 
rCocKncEN,C.J. — ^Isnot  the  meaning  of  the  section, 
that  where  others  rely  upon  the  authority  of  the 
local  board  for  an  authority  for  what  they  do,  that 
authority  shall  be  under  the  hands  and  seal  oif  the 
board,  and  can  it  be  necessary  where  the  act  in 
qtiestion  is  that  of  the  local  board  itself  ?]  No  such 
distinction  is  made  in  the  section.  Secondly,  that 
the  rate  was  void  inasmuch  as  the  estimate  upon 
which  it  was  made  did  not  show  the  several  sums 
required  for  each  purpose,  "election  expenses, 
filUng  in  and  covering  old  sewers  and  drains,  and 
cleansing  sewers  and  outfall,"  being  all  included  in 
one  item.  He  abandoned  the  objection  of  the  rate 
being  as  well  for  past  as  future  expenses. 

BoviU,  Q.C.,  in  support  of  the  appeal,  argued,  first, 
that  the  provision  requiring  the  consent,  sanction, 
approval,  or  authority  of  the  local  board  to 
bo  under  their  seal,  and  the  hands  of  fire  of 
them,  does  not  apply  to  an  act  done  by  themselves, 
but  only  applies  to  their  consent,  sanction,  approval, 
or  authority  when  required  to  give  validity  to  the 
acts  of  others,  and  that  the  course  to  be  adopted  by 
the  local  board  with  reference  to  their  own  acts  is 
pointed  out  by  the  34th  section,  which  only  requires 
that  questions  shall  be  decided  by  a  majority  of 
votes;  secondly,  that  the  provision  of  sect.  98, 
relative  to  the  estimate,  is  directory  only  and  not 
compulsory,  and  its  non-observance  does  not  in- 
validate the  rate : 

Jief/.  V.  The  Jiutictg  of  Ijeicater,  7  B,  &  C.  6 ; 

Le'fever  v.  Miller,  26  L.  J.  175,  M.  C. ; 

lieg.  V.  Fordham,  11  A.  &  £.  73 ; 

Xotl  V.  Mayor  of  Worcester,  9  Ex.  457. 

CocKBUBK,  C.  J. — We  have  no  difficulty  whatever 
as  to  the  objection  taken  with  reference  to  the  ab- 


sence of  the  signatures  of  five  members  of  the  local 
board,  and  the  seal,  being  of  opinion  that  there  is  no 
foimdation  for  it,  and  that  the  view  we  early  took 
in  Uie  argument  of  the  meaning  of  the  149th  section 
is  the  correct  one,  namely,  that  the  section  applies 
only  to  cases  where  something  is  to  be  done  by 
others,  requiring  the  authority  of  the  local  beard, 
and  not  to  that  which  the  local  board  themselves  do. 
With  regard  to  the  other  objection,  it  will  be  mcne 
satisfactory  to  consult  the  authorities  relied  upon 
before  giving  judgment. 

Cvr.  ade.  imIi, 

Attorney  for  app.,  Chugh,  Worksop. 
Attorney  for  resps.,  Aj^kton,  Worksop. 


Saturday,  April  30,  1864. 
Shasp  (app.)  V.  Fields  (resp.) 

"Seafaring  person" — Who  i» — ExetnptioH  from   toll 

imder  a  hralAct. 
Bj/  a  local  Act,  pasted  in  1834,  tie  compaai/  ofproprietors 
of  the  Sontmmptoa  and  Itchen  Fhatiug  Bridge  and 
JSoaJs  was  incorporated,  and  certain  toils  loere  pai/- 
aUe  for  passing  over  such  bridge,  there  being  an  exeap- 
tionfrom  toll  ta favour  of  "  augjisherman  or  seafarisg 
person  being  an  iiihaliitaut  of  the  said  parish  of  SL 
Mary  Extra,"  By  a  section  in  a  subsequent  Act  it 
is  enacted  that  t/te  toords  "fshermen,  seafaring  ima 
and  seafaring  peisous  "  in  the  said  recited  Acts  or  any 
of  them  shaUuot  be  deemed  or  construed  to  extend  to  or 
include  any  person  who  s/udt  not  be  bona  jide  a 
fishernum,  semnan,  niarintr,  sailor  or  pilot." 

The  reip. had  for  many  years  been  engaged  «pon 

one  of  the  Peninmhr  and  Oriental  Companies  steam- 
ships trading  between  Soutlam^ton  and  Alexandria, 
and  was  an  inhidiitant  of  the  said  parish  of  St.  Mary 
Extra  I  he  signed  articles  like  all  other  setontn  en- 
ployed  on  board,   and   teas  bed-cabin   steward;    he 
was   liable   to  do  what  the    captain    ordered   him 
to  do  either  above  or  below  dedix,  but,  witAont  special 
orders,   his  duties  loere  conjined  to   the  bed-cabins; 
he  had  occasionally  lent    a    hand  in  making    and 
shortening  sail  and    ta  heaving  tlte    capstan    when 
weighing  andior,  but  he  never  kept  watch  on  board  and 
never  steered: 
Held,  that  he  was  '•  a  seafaring  person "  within  the 
statute,  and  so  entitled  to  exem/ttion  from  toO. 
This  was  a  case  stated  by  justices  under  the  30 
&  21  Vict,  c  43,  upon  a  decision  by  them  tuider  the 
provisions   of   a   local   Act.    The    case  stated  as 
follows : — 

The  company  of  i>roprietors  of  the  Southampton 
and  Itchen  Floating  Bridge  and  Roads  was  inow- 
porated  by  an  Act  of  Parliament,  passed  in  1834, 
which  Act  was  amended  by  other  Acts  passed  in 
1835,  1839  and  1851  respectively.  All  these  Acts 
were  repealed  by  an  Act  passed  in  1863  (26  &  27 
Vict.  c.  102,  local  and  personal),  except  some  few 
clauses  which  were  retained  in  the  sdiedules  to  the 
last-named  Act.  Certain  tolls  are  payable  to  the 
said  company  for  the  passage  of  passengers,  horses, 
and  vehicles  over  the  ferry  at  Itchen,  but  certain 
persons  claim  to  be  entitled  to  exemption  under  die 
following  clauses,  which  are  retained  in  the  sebednle 
to  the  Act  of  1863. 

By  the  81st  section  of  the  Act  of  1834  it  it 
enacted 

That  no  toll  whatever  shall  he  demanded  or  taken  for 
passing  upon  the  said  bridge  of  or  from  any  fUhemun  or 
aeaforUig  person  being  an  inhabitant  of  the  said  parish  of 
Saint  Mary  Extra. 

By  the  82nd  section  of  the  same  Act  it  i* 
enacted 

That  nothing  in  this  Act  contained  dull  extend,  or  be  coa- 
Btrued  to  extend,  to  take  away  from  any  flaherman,  seafaring 
man,  or  other  handicraft  Inhabitants  of  tbe  village  <X 
Itchen  aforesaid,  or  their  respective  wives  or  ffemifiee,  or  to 
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<depriT«  tbonx,  or  sny  of  tbetn,  of  any  right  which  thejr  now 
«iqo7  of  punge  tcnma  the  aaid  rtver,  or  of  canning  oorosi 
tbt  aaid  river  any  goods,  worei,  merehandlae,  or  cbatteln 

By  the  25th  section  of  the  Act  of  1851  it  is 
-enscted 

That  the  worda  flaherman,  aeafartng  man  and  aeafatlng 
]ierTCDs  bi  the  aaid  recited  Acta  or  any  of  them  shall  not  be 
•deemed  or  constmed  to  extend  to  or  Include  any  person  who 
:shall  not  be  bomd  JUe  a  flaherman,  seaman,  mariner,  sailor,  or 
pilot,  ur  who  aboold  not  have  been  such  flaherman,  seaman, 
.mariner.  Bailor,  or  pilot,  and  he  iucapadtaled  by  age  or 
inSniiltjr. 

By  the  28th  section  of  the  same  Act  it  is  enacted 
That  if  any  dispute  or  dliTerence  shall  arise  between  the  aaid 
•eranpany,  and  any  person  claiming  the  benefit  uf  any  exemp- 
ifloi  or  privilege  nnder  the  provlidons  of  the  said  recited  Acts 
^or  of  this  Act,  the  same  shall  be  decided  by  two  justices  of 
the  peace  of  the  coonty  of  Sonthampum,  or  of  the  town  and 
county  of  the  town  of  Southampton,  who  upon'  information  or 
complaint  mode  to  them  by  any  person  clidmlng  such  exemp- 
tlon  or  privilege  shall  bans  his  summons  to  the  clerk  of  the 
aaid  company,  and  on  hearing  such  complaint  shall  determhie 
whether  such  claim  should  he  allowed  by  the  said  company 
and  shall  either  diamiss  the  sold  aummona.  or  shall  order  and 
direct  that  the  name  and  residence  of  such  claimant  shall  be 
ragiatered  In  maimer  by  the  said  Act  provided,  subject  to  a 
jKBahy  hi  default 

Charles  Frederick  Fields  claimed  to  be  exempt  from 
the  payment  of  toll  for  passing  across  the  river  Itchen 
upon  and  by  the  brid)^  and  boats  of  the  said  company 
hy  reason  of  his  being  a  seafaring  person,  to  wit,  a 
mariner,  and  being  an  inhabitant  of  the  parish  of 
St  Mary  Extra;  and  having  claimed  to  be  registered 
-as  exempt  from  such  toll,  but  such  claim  having 
.been  disputed  by  the  said  company,  an  informatitm 
■was  preferred  by  him  against  the  company,  and 
■upon  the  hearing  the  jiuticcs  decided  the  dispute 
in  favour  of  the  reap,,  and  determined  that  his 
cUura  should  be  alloweil  by  the  company,  and  tiiat  the 
nunc  and  resilience  of  the  resp.  should  be  registered 
■accordingly. 

It  was  proved  that  the  resp.  wasau  inhabitant  of  the 
parish  of  St.  Mary  Extra,  and  that  he  was  bed-cabin 
steward  on  board  the  Peninsular  and  Oriental 
Company's  steamship  Ceyhn,  trading  between 
Swithampton  and  Alexandria;  that  he  had  made 
thirty-nine  consecutive  voyages  in  such  ship,  and 
«ach  voyage  had  signed  articles  like  all  other  seamen 
^ployed  on  board;  that  he  considered  himself 
.  liable  to  do  what  the  captain  ordered  him,  either 
above  or  below  deck,  but,  without  special  orders,  his 
Klaties  were  confined  to  the  bed-cabins.  It  appeared 
that,  although  his  ordinary  duties  were  confined  to 
the  bed-cabins,  he  liad  occasionally  lent  a  hand  in 
making  and  shortening  sail,  and  in  heaving  at  the 
■capstan  when  weighing  anchor,  but  that  he  never 
kept  watch  on  board,  and  never  steered.  He  stated 
that  he  was  not  a  fisherman,  seaman,  sailor,  or 
pilot ;  but  he  claimed  to  be  a  mariner  and  a  seafaring 
person.  On  the  part  of  the  resp.  it  was  contended 
that,  the  resp.  having  upon  eadi  voyage  signed  the 
articles  required  to  be  signed  by  seamen,  and  being 
liable  to  all  the  privileges,  immunities  and  liabilities 
attaching  to  seamen  in  the  ship  in  which  he  had 
■■erved,  was  a  seafaring  person  within  the  meaning 
of  the  above-recited  Acts  and  of  the  Merchant 
Seamen's  Act.  On  the  part  of  the  app.  it  was  con- 
tended that  the  resp.  was  neither  a  flshennan, 
Maman,  mariner,  sailor,  or  pilot,  bat  simply  a 
steward,  or  waiter,  or  chamberlain,  and  that  the  fact 
<t  his  acting  as  such  on  board  a  ship  would  not 
entitle  him  to  the  exemption  above  mentioned. 

The  justices,  however,  being  of  opinion,  that  the 
Tesp.  was  a  seafaring  person  within  the  meaning  of 
the  above-mentioned  Acts,  gave  their  determination 
against  the  app. 

The  question  of  law  is— 

Whether  the  resp.  Charles  Frederick  Fields  is  a 
•eafaiing  person  or  mariner  within  the  meaning  of 
the  above-mentioned  Acts  (all  of  which  are  to  be 
token  OS  port  of  the  case),  and  entitled  to   the 


exemption  he  claims  from  toll  while  living  in  the 
parish  of  St.  Mary  Extra? 

B.  James  iq>peared  for  the  resp.,  but 

FhiiiH,  Q.  C.  iitflhr  with  him)  was  called  upon  to 
support  the  case  of  the  app.  [Blackbubk,  J. — ^Isnot 
the  resp.  a  seafaring  man  ?]  In  the  first  Act  "  sea* 
faring  man"  has  a  vary  wide  meaning,  but  this  is 
cut  down  by  the  subsequent  Act.  These  vessels 
carry  in  fact  a  host  of  hotel  officials.  [Black- 
burn, J. — A  ship's  cook  is  nevertheless  a  seaman, 
although  he  may  attend  only  to  the  cooking.] 
Ho  would  in  the  royal  navy  be  subject  to  the 
Mutiny  Act.  [Cookuukx,  C.J. — ^But  here  the  reap, 
does  occasionally  the  ordinary  duties  of  a  sailor.] 
So  would  a  marine  upon  certain  occasions,  but  he 
would  not  be  called  a  seaman.  Tliis  person  is  a  bed- 
chamber steward.  [Blackuibk,  J. — Still  he  assists 
in  the  ship.]  So  upon  an  emergeney  would  every 
one.  [Blackbcbn,  J. — Here  it  is  his  duty  to 
do  so  when  called  upon:  (Ji'ihou  v.  Zulueta,  14  Q.B. 
405.J  CocKBURs,  C-I.— What  would  you  say  to  a 
ships  caipentcr?]  In  the  navy  he  is  a  warrant 
officer.  [CocKBURS,  CJ. — If  a  man  had  entered 
simply,  say  as  cook,  with  a  stipulation  that  he  was 
not  to  do  any  other  duty,  I  should  agree  with  you, 
but  here  he  is  liable  to  do  ordinary  duty.]  His 
ordinary  duties  are  to  attend  the  bed-cabins. 

CocKBi-RX,  CJr. — ^It  is  said  in  the  case  that  he 
signed  the  articles  required  to  be  signed  by  seamen. 
If  he  signed  them  merely  colltisively  for  some 
indirect  purpose,  that  would  not  do;  but  if  he  has 
really  signed  as  ordinary  articles,  he  would  be  a 
seaman  and  liable  to  perform  the  duties  of  a  seaman. 
We  are  all  of  opinion  that  the  justices  were  right. 

Judgment  for  tKe  rtip. 


Beg.  ti.  Katley. 

Kiddle  (app.)  v.  Katley  (lesp.). 

Game — Trtqxu* — BonAJide  claim  of  right — Jaritdio 
tion  ofjusttces  ousted— I  ^  2  WiO.  i,  c.  82,  «.  8,  80. 

An  information  iros  hid  against  the  aj^.  under  sect,  80 
of  the  \  (f  2  Will  4,  c.  82, /or  a  trespass  inpursmt  of 
game.  At  the  hearing  he  gave  in  evidence  a  lease, 
dated  1794,  for  ninetg-nine  years  of  the  land  upon 
tcAioi  tlie  trespass  was  alleged  to  have  been  committed, 
to  a  partg  through  whom  he  claimed,  the  lessor  being 
the  party  through  tchom  the  informant  claimed  the 
right  to  the  game.  The  lease  contained  the  following 
reservation  to  the  lessor :  "  and  also  liberty  to  hawk, 
hunt,  set  and  fowl  in  and  upon  the  said  demised 
premises  during  the  term  hereinafter  granted."  The 
a))p.  having  set  uj>  his  title  through  the  lessee  to  take 
game  ujmn  the  laitd,  and  so  disputed  the  right  of  the 
justices  to  adjudicate,  thaf  held  that  the  claim  o/ri^t 
was  not  sufficient  to  oust  their  jurisdiction  and  con- 
victed the  app, : 

Held,  thai  the  abjection  being  made  bond  Jide  it  teas  a 
reasonable  one,  and  that  the  jurisdiction  of  tlie  Justices 
was  ousted. 

This  was  a  case  stated  under  the  20  &  21  Vict,  c 
43,  upon  a  conviction  by  justices  at  petty  sessions  of 
the  app.  for  a  trespass  on  lands  in  search  of  game, 
without  the  licence  or  consent  of  the  owner  of  such 
lands.    The  facts  stated  were  the  following : — 

At  the  hearing  of  the  information  on  the  8th 
June  last  Bishop  appeared  for  the  resp.  and  Ftoud 
for  the  app.    The  following  evidence  was  given : 

William  Holcombe  said:  I  am  a  gamekeeper. 
I  live  in  the  parish  of  East  Budleigh.  On  the  2l8t 
May  I  saw  Louis  Kiddle  on  Shutwood  Farm ;  it  ia 
occupied  by  Kiddle's  father. 

Fhud  asked  Mr.  Bishop  if  he  admitted  that  the 
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estate  was  a  leasehold  one  for  ninety-nine  years 
determinable  on  lives  ? 

BUhop  said  he  did  admit  it. 

Examination  continued. — ^Therc  was  a  Mr.  Ken- 
dall with  Louis  Kiddle ;  they  had  a  gun  each  and 
two  dogs,  and  a  ferret  was  in  the  hedRe.  Mr.  Kiddle 
asked  if  I  was  the  keeper  in  Hayes  Wood  r  I  said 
"Tet."  He  then  said  he  had  a  right  to  shoot 
over  the  property  from  his  father,  as  it  was  lease- 
bold  property.  He  had  a  bag  with  him,  and  said 
he  had  got  sLx  or  seven  rabbits.  Mr.  Bishop 
then  relied  upon  the  42nd  section  of  the  1  &  3  Will. 
4,  c.  82. 

For  the  defence, 

William  Kiddle  said :  I  am  the  father  of  Lotus 
Kiddle,  and  the  occupier  of  the  Shutwood  estate. 
I  rent  it  of  Mr.  John  Wilson  of  Exeter.  He  holds 
under  Prescott,  who  was  the  original  lessee.  I  have 
liad  permission  from  him  to  kill  the  game  on 
that  estate,  and  we  have  continually  done  so  for  the 
last  five  yearn.  I  gave  my  son  permission  to  kill 
the  rabbits  on  the  estate.  I  produce  a  copy  of  the 
lease  that  was  handed  to  me  by  my  landlotd. 

BUhop  objected  to  the  document  being  put 
in,  as  not  being  a  copy. 

The  hearing  was  ultimately  adjonined,  that  the 
trustees  of  Lord  Rolle  might  be  summoned  to  (ooduce 
the  original  lease.  At  the  adjourned  hearing,  Mr. 
Bishop  produced  the  counterpart  of  the  original 
lease  of  uie  Shutwood  estate,  signed  by  the  l^see, 
dated  the  8rd  Sept.  1794,  and  made  between  Denys 
RoUe  of  Bicton,  m  the  county  of  Devon,  Esq.,  of  the 
one  part,  and  Hobert  Prescott  of  East  Bndleig^  in 
the  said  county,  yeoman,  of  the  other  part.  The 
lease  witnessed  that,  in  consideration  of  20(M,  and 
the  yearly  rent  reserved,  he,  the  said  Denys  RoUe, 
demised  unto  the  said  Robert  Prescott  all  that,  &c. 
(the  premises  in  question),  reserving  the  timber,  &c., 
"and  also  liberty  to  hawk,  hunt,  set  and  fowl  in 
and  upon  the  said  demised  premises  during  the 
term  hereinafter  granted,  ..."  for  and  during 
the  fnll  term  and  time  of  ninety-nine  years,"  if  cer- 
tain parties  named  should  so  long  happen  to  live. 

BUhop  relied  on  the  8th  section  of  the  1  &  2 
Will.  4,  c.  82. 

^&iKf  renewed  his  objection  to  the  jurisdiction  of 
the  bench  to  decide  the  case,  on  the  ground  that  his 
client  claimed  a  bona  fide  right  He  contended  that 
the  words  in  the  lease  were  only  a  reservation  to 
Denys  BoUe,  his  heirs  and  assigns,  which  means 
himself  and  friends,  but  not  servants.  He  referred 
to  the  case  of  Reg.  v.  Cndlaud  and  othen,  27  L.  J. 
30,  M.  C.  Secondly,  he  contended  that  the  app. 
was  not  in  pursuit  of  game,  as  under  sect.  2  rabbits 
are  not  game,  and  he  referred  to  Spicer  v.  Barnard, 
28  L.  J.  176,  M.  C.  Thirdly,  he  contended  that,  as 
W.  Kiddle,  the  father  and  occupier,  had  given  the 
son  leave  to  kill  the  rabbits,  tiiat  of  itself  was  an 
answer  to  the  summons. 

The  following  endence  was  then  given : — 
John  Wilson  : — I  am  the  owner  of  the  Shut- 
wood  estate.  W.  Kiddle  is  my  tenant.  My  uncle 
Vinnicombe  purchased  it  of  Prescott  and  be- 
queathed it  to  me  by  will.  I  have  given  Kiddle 
all  the  right  to  the  game  that  there  is  in  it.  During 
my  uncle's  life  I  recollect  a  Mr.  Gascoync,  who  took 
Tidwell's  house,  asking  my  uncle  to  let  him  shoot  on 
Shutwood,  and  he  gave  him  permission  to  do  so.  I 
always  understood  the  right  was  in  my  uncle,  and 
upon  that  understanding  I  have  given  Mr.  Kiddle 
leave  to  shoot  there. 

By  the  Bench. — I  never  heard  that  my  uncle's 
right  was  disputed. 

Biihop  said,  under  sect.  8,  he  put  in  the  lease 
and  cUumed  the  exclusive  right  to  the  game. 


The  30th  section  decidedly  brings  "rabbits"' 
within  the  meaning  of  the  word  "  game." 

We  being  of  opinion  that  the  claim  of  right  set 
up  was  not  sufficient  to  oust  our  jurisdiction,  as  the- 
counterpart  of  the  lease  showed  a  reservation  of  the 
right  to  hunt,  hawk,  &c.,  and  that  the  evidence  given 
before  us  brought  the  cose  within  the  said  30th  sec- 
tion of  the  Act,  gave  our  determination  against  the 
app.  in  the  manner  before  stated. 

The  questions  of  law  arising  on  the  above  state* 
ment  for  the  opinion  of  the  court  therefore  are : 

1st.  Whether  the  claim  of  right  set  up  by  the  . 
app.    was  such  a  bona  fide  claim  as  to  oust  our 
jurisdiction. 

2nd.  Whether  the  words  in  the  lease,  to  "  hawlc, 
hunt,  set  and  fowl,"  amount  to  an  absolute  reserva- 
tion to  the  lessor,  his  agents,  &c^  of  the  right  of 
shooting  and  sporting  over  the  said  closes  of  Uud 
in  exclusion  of  the  lessee  and  his  assigns,  agents,  &c. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
app.  is  liable  as  aforesaid,  then  the  said  conviction 
is  to  stand.  But  if  the  court  should  be  of  opinion 
otherwise,  then  the  said  information  and  complaint 
is  to  be  dismissed. 

By  sect.  8  of  thel  &  2  WilL  4,  c.  33,  itis  enactedr 

That  nothing  in  this  Act  aontalDedsh*!]  •othorfia  any  panos 
aeiaed  or  powuwsed  of,  or  holding  any  land,  to  kiU  or  taka  tiw 
game,  or  tu  permit  any  otlierperaon  to  kill  or  take  the  gams 
upon  aooh  hioA  In  any  oaae  where  by  any  deed,  grant,  leaie,  or 
any  written  or  parol  demise  or  euutiaet  a  right  of  entry  npin 
■nch  land  for  the  pocpoae  of  kllUiig  or  taking  the  game  huh 
been  or  hereafter  shall  be  reaerved  or  retained  by  or  glrsn  or 
allowed  to  any  grantor,  leaaor.  landlord,  or  otlwr  petsoa  what- 
Boever;  nor  shall  anything  in  thia  Act  ooataizMd  defeat  or 
diminiih  any  reaerraUon,  exoeption,  eoTenant,  or  agreemaBt 
already  contained  In  any  private  Act  of  Parliament,  deed,  or 
writing  relating  to  the  game  apon  any  land,  nor  In  any  manner 
pnjiMUee  the  rigbia  of  any  ktrd  of  soy  manor,  lordahin  or 
royalty,  or  of  any  stemcd  of  the  Crown,  of  any  manor,  lord-  . 
ditp,  or  royalty  appertaining  to  Hla  llajeaty. 

By  sect.  80,  after  imposing  a  penalty  upon  any  ' 
person  trespassing  in  the   pursuit  of   game,  it  i* 
provided, 

That  any  penon  charged  with  any  meh  treapaas  shall  be  at 


liberty  to  prove,  by  way  of  defenoe,  any  matter  which  woald 
hare  been  a  defence  to  an  action  at  law  for  each  treniaae;. 
save  and  except  that  the  leave  and  licenoe  of  the  oocapier  of 
the  land  ao  trespaaaed  npoo  shall  not  be  a  suiBcient  defeooe  In 
any  case  where  the  landlord,  leesor,  or  other  person  shall  hava 
the  right  of  killing  the  game  upon  mch  land  by  Tirtoe  of 
any  reaervatlon  or  otherwiM,  as  Mreinbefore  mentioned,  tc 

M.  Smith,  Q.  C.  (Yonge  with  him),  now  appeared  in 
support  of  the  conviction,  and  argued  that  the  defence  ' 
set  up  by  the  app.  was  altogether  untenable,  since 
it  was  clear  from  the  lease  of  1794  that  the  right  to- 
the  game  was  reserved  to  the  lessor.     [Cockbubs, 
C.  J. — Can  it  be  said  that  the  lessor  has  an  exclu- 
sive right ;  has  he  anything  more  than  a  conctirrent 
right  with  the  lessee  to  the  game  ?]    The  statul»  ' 
was  intended  to  give  landlords  greater  rights  over 
the  game  than  before  r  (^Spicer  v.  Barnard,  1  £1.  &  . 
El.  874.)    [Blackburn,  J. — ^If  under  the  lease  the  . 
lessee  had  a  right  to  kill  game,  the  statute  does  not 
take  that  right  from  him.]    I  contend  he  never  had 
the  right.    [Blackburn,  J. — But  if  there  is  a  well- 
foimdcd  ground  for  doubt,  it  is  not  a  case  for  tb» 
justices  to  determine.] 

Bf</.  v.  Thur/Mone,  1  El.  &  EL  502  ; 
Comwatt  V.  SaunAra,  3  Best  &  S.  206. 
[Blackbvbn,  J. — ^Where  an  impossible  right  is  set 
up  the  bona  fides  is  immaterial,  but  can  you  say  that 
here  there  was  not  reasonable  groimd?]     Under 
sect.  80  the  landlord  has  the  right  to  the  game.    It . 
is  contended  that  the  lease  gives  an  exclusive  right 
to  the  game  to  the  landlord.    [CocKnuRS,  C.  J. — 
Before  the  Game  Act,  imdur  this  lease  the  lessee 
would  have  had  a  right  to  the  game,  reserving,  how- 
ever, permission  to  the  lessor  to  take  it ;  does  the  i 
statute  take  away  the  right  from  the  lessee?} 
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HttxHAM  r.  Wheeler. 


[Ex. 


Kingdom,  for  the  app.,  was  not  called  upon,  but  he 
nwntioned 

WkUuun  T.  Hamlxr,  7  M.  &  W.  108. 

CocKBCBK,  C.  J. — The  only  question  asked  is,* 
whether  Uie  claim  of  right  set  up  by  the  app.  was 
such  a  bondjide  claim  as  to  oust  the  jurisdiction  of 
the  justices?  and  as  they  do  not  find  mala  Jides,  I 
assome  that  they  mean,  is  there  enough  on  these 
fact*  to  give  colour  to  the  claim?  I  must  say 
that  I  think  there  is,  and  that  it  is  so  far  from 
being  clear  that  the  lessee  had  not  the  right  to  take 
game,  he  might  very  well  suppose  from  the  clause 
in  the  lease  that  he  had  a  right  of  sporting  concur- 
rently with  the  lessor,  and  the  question  was, 
therefore,  one  in  which  the  justices  ought  not  to 
hare  interfered. 

Blackbtok,  J. — When  in  such  a  case  a  bona 
jMe  and  probable  right  of  property  is  set  up,  the 
justices  ought  to  hold  their  hands.  Now,  under 
this  old  lease,!  think  it  is  very  questionable  whether 
or  not  the  whole  right  to  the  game  was  given  to 
the  lessor,  and  it  is,  moreover,  veiy  douljtful 
whetiier  or  not  the  8th  section  affects  the  rights  of 
the  parties.  I  don't  say  that  these  doubts  must  be 
decided  in  favour  of  the  app.,  but  it  is  a  matter  suf- 
ficiently doubtful  to  take  it  out  of  the  jurisdiction 
of  the  justices. 

Shki,  J.  ooncurred. 

JudgmeM  for  tie  app. 
Attorney  for  the  app.,  Floud. 
Attorney  for  the  reap..  Bishop. 


COURT    OF    EXOHEaTTZiB. 

Xtpofttd  by  r.  Bjulet  and  H.  Leigh,  Eiqn.,  BiBiisla»«t>Law. 

Wtdiutdag,  April  30, 1864. 

HmcHAM  (^>p.)  V.  Wheeucb  (resp.). 

£xcim — SdUag  beer  at  fairt  tviihimt  Heence. 

The  29(1  teetim  of  1  ^7/.  4,  c.  64  (the  Beerhaimt  Art), 

bf  which  the  lelHitg  of  bear  at  anif  lawful  fair  was 

excepted  out  of  the  general  operation  of  the  Act,  it 

'  '  bg  the' ''  '" 


:  nth  Miction  of  26  ^  26  Vict.  c.  22, 
tatd  there^re  the  ttUe  of  beer  without  an  exciee  licence 
at  a  hoBjidfair,  in  extrdee  of  a  right  bg  grant  trhich 
had  exiated  rinee  the  rtirn  of  Edward  III,,  ia  no 
hmgtr  lawful,  nor  it  tuck  tale  any  longer  exempted 
from  the  operation  of  the  £xcite  lAceming  Actt. 

Special  case  stated  by  three  justices  of  the  city 
of  Glouceater  under  20  &  21  Vict.  c.  43,  upon  the 
sfipUcation  of  the  app.,  an  officer  of  Excise,  acting 
on  behalf  of  the  Crown,  who  was  dissatisfied  with 
the  detdsion  of  the  said  justices  dismissing  an 
information  exliibited  by  him  against  the  resp. 
under  4  &  5  Will.  4,  c.  85,  charging  him  with  retail- 
ing beer  to  be  consumed  upon  the  premises  without 
a  Uoencc ;  and  the  question  raised  for  the  opinion  of 
the  Gonrt  was,  whether  persons  can  scU  beer  at  fairs 
witiioat  an  excise  licence. 

The  case  set  ont  the  information  and  summons, 
aad  then  stated  as  follows : — ^That  it  was  proved  on 
behalf  of  the  app.  that  on  the  12th  Oct.  1863  an 
oAeer  of  excise  went  to  Tesp.'s  house  in  the  city  of 
Gloucester  ^the  door  being  open),  and  asked  for  and 
was  senrred  by  resp.  with  a  glass  of  beer,  which  he 
drank  in  the  house,  uid  paid  resp.  1^  for,  and 
that  respt  had  no  licence  to  sell  beer  on  or  off  the 
premises.  The  app.  admitted  that  a  mop  or  hiring 
ftur  was  then  being  held  in  the  street  in  which  resp. 
lived. 

By  the  7th  section  of  11  Geo.  4  &  1  Will.  4,  c.  64, 
any  person  not  being  licensed  as  the  keeper  of  a 
oomnion  inn,  alehouse,  or  victualling  house,  who 
shall   sell   any  beer  by  retail  without   an   excise 


licence,  shall  forfeit  20L,  but  the  29th  section  of  the 
same  Act  provides. 

That  nothing  In  that  Act  contained  shall  prohibit  any  peraoit 
from  saUlns  teer  in  booths  or  other  plana,  at  tlie  time  and 
within  the  limit*  ot  the  ground  or  place  in  or  upon  which  in- 
holden  any  lawful  fair  in  like  manner  as  such  person  waa 
antboflaed  to  do  before  the  pdHsing  of  that  Act. 

The  Act  4  &  5  Will.  4,  c.  85  (widci  which  the- 
information  was  laid),  after  reciting  the  11  Geo.  4 
&  1  WUl.  4,  c.  64,  enacts,  by  sect.  11, 

That  ail  the  penalties,  forfeitures  and  provislonx  contabied 
in  the  said  recited  Act,  with  reference  to  persona  doing  the 
tilings  thereby  prohibited  without  the  iioenoe  required  by  tba 


sold  recited  Act,  should  (except  where  they  were  altered  by 
"      "    '  '         ■'  *     r  were  repugnant  thei 

.ppUcable  to  all  person 
licence  required  by  the  Act  now  in  recital  things  of  ttia  same 


the  Act  now  in  recital,  or  were  repugnant  thereto)  be  deemed 
and  taken  to  be  applicable  to  all  persons  doing  without  the 


description  aa  the  things  prohibited  without  the  licence  re-  . 
quired  by  the  said  recited  Act,  aa  fnily  and  effectually  as  if  all 
the    said   penaltVss,    forfeiture*  and    prOTiaiona   had  been 


by  the  said  recited  Act,  aa  fnily  and  effectually  as  if  all 
Ud   penaltVss,    forfeiture*  and    prOTiaioni 
repeated  and  reeuacted  in  the  Act  now  in  recitaL 


And  by  sect  17 

Eveiy  pet«OB  not  being  doiy  Ueenaed  to  i*U  beer  by  retail., 
to  be  fmuk  or  oonsumed  in  or  upon  the  houne  and  premiaea 
where  sold,  without  having  an  excise  retail  licence  in  fozca- 
authorising  him  to  do  so,  ia  liable  to  a  penalty  of  SOI. 

It  was  admitted  by  resp.  that  he  sold  beer  at  the . 
place  and  on  the  occasion  in  question  without 
having  a  licence,  but  he  alleged  that  he  was  entitled: 
to  sell  beer  by  retail  at  and  during  a  fair  annually 
held  in  Barton-street,  Gloucester,  on  the  28th  and 
29th  Sept.  and  the  three  following  Mondays,  the  same 
being  mop  or  hiring  days,  and  that  such  custom  had 
prevailed  since  the  grant  next  mentioned. 

It  was  ]Ht>ved  that,  in  the  reign  of  Edward  IIL  a- 
grant  of  the  manor  and  lordship  of  Dudstoue  and. 
King's  Begis  was  made  by  the  Crown  to  the  abbot, 
of  St.  Peter,  Gloucester,  with  a  right  to  hold  fairs, 
and  mops,  and  that  such  fairs  and  mops  were  held 
from  that  time  to  the  reign  of  diaries  11.,  when  a 
grant  of  the  manor,  with  all  rights,  privileges  and. 
immunities  belonging  thereto^  was  made  to  the  cor*- 
poration  of  Gloucester,  which  rights  were  confirmed, 
by  a  charter  of  Charles  IL,  granted  in  1672,  as- 
follows  : — "  We  do  grant,  approve,  ratify  and  con- 
firm to  the  aforesaid  mayor,  &c,  such  and  the  like- 
fairs,  marts,  marketsy  eustoms,  liberties,  franchises^ 
inunimities,  exemptioosy&c.,  and  to  their  successors. . 
for  ever." 

Evidence  was  given  by  old  inhabitants  that  the 
fairs  had  been  held  in  Gloucester  for  sixty  years  and- 
upwards,  and  that  daring  that  time  beer  had  been 
sold  during  the  fairs  and  mops,  without  licence,  by 
persons  living  in  Barton-street,  where  such  fairs  had: 
been  usually  held. 

The  app.  contended  that,  by  sect.  12  of  25  &  29. 
Vict,  c  22,  which  enacts,  that  "»o  nine*  of  ang  Act 
at  permitt  the  tale  of  beer,  tjtiritt,  or  wine  at  fairs  or  ■ 
races  tcithout  an  exctte  licence  shall  be  and  the  tame  is. 
hereby  repealed,"  wliatever  right  resp.  had  to  sell 
beer  by  retail  without  a  licence  by  virtue  of  the- 
saving  clause  in  1  Will.  4,  c.  4,  was  repealed,  and. 
therefore  the  jtutices  ought  to  convict  the  resp. 
But  the  justices  dismissed  the  information  on  the- 
ground  that  resp.  was  entitled  by  prescriptive  right;, 
and  by  charter  to  sell  beer  by  retail  without  an 
excise  licence,  and  that  such  right  was  not  taken 
away  by  25  &  26  Vict.  c.  22,  s.  12,  or  by  any  of  the 
said  Acts.  And  thereupon  this  case  was  stated  by 
the  justices,  who  decided  that  if  the  court  should  be 
of  opinion  the  information  had  been  wrongfidly 
dismissed,  the  resp.  should  be  convicted  in  the' 
mitigated  penalty  of  5/. 

App.'s  points : — I.  That  inasmuch  as  4  &  5  Will. 
4,  c.  85,  8.  17,  expressly  subjects  to  a  penalty  every 
person  selling  beer  by  retail  to  be  drunk,  &c.,  without 
having  any  excise  retail  licence,  and  as  it  is  admitted 
that  resp.  sold  beer  to  app.  to  be  drunk,  &c.,  havin); 
no  such  licence,  it  follows  that  he  is  liable  to  the- 
penalty  for  so  doing,  unless  he  can  show  some  exemp- 
tion therefrom.    2.  That  the  exemption  given  by 
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HUXHAX  V.  WllEELKR. 


[Ex. 


U  Geo.  i  &  I  Will.  4,  c  U4,  8.  29,  beiiiK  repealed 
by  25  &  2ti  Vict.  c.  22,  ».  12,  such  exemption  cannot 

-avail  resp.    8.  That  the  supposed  proscription  to  sell 
beer  in  Barton-street  during  the   fairs  could  not 

.have  any  operation  against  the  express  enactment  of 

■  an  Act  of  Parliament.    4.   That   such    supposed 
prescription  is  not  valid  in  law. 

Resp.'s  points: — 1.  That  resp.  was  entitled  by 
custom,  prescription,  or  charter,  to  sell  beer  by  re- 
tail without  a  licence  at  his  house  in  Barton-street, 
during  the  holding  of  the  fairs  and  mops  in  the 
case  mentioned.    2.  Titat  neither  by  25  &  26  Vict. 

-c  22,  nor  by  any  other  Act  or  Acts  of  Parliament, 
was  he  prevented  from  so  doing. 

Loclx,  Q.  C.  (with  whom  were  the  Attorueg- Gene- 
ral, the  Solicitor- General  and  Welabi/)  for  the  app. — 
13ie  decision  of  the  justices  was  wrong,  because  the 
right  reserved  in  the  old  statute  was  repealed  by 
the  25  &  26  Vict.  c.  22,  sect.  12.  Until  H  Hen.  7, 
«.  2,  anybody  might  sell  beer  anywhere,  when  it  was 
enacted  that  "two  justices  might  reject  common 
ale  selling  in  any  place,  and  take  security  from  all 
sellers  for  behaviour."  Then  the  6  &  6  E<lw.  C, 
■c.  25,  8.  G,  permitted  the  selling  of  beer  "  in  booths  or 
-other  places  at  fairs  and  races  in  such  like  manner 
■and  sort  as  it  hath  been  used  or  done  in  time 
passed."  The  Magistrates'  Licensing  Act  (0  Geo.  4, 
-c.  61)  repealed  all  former  Acts,  but  retained  the 
right  of  selling  beer  in  booths  at  fairs,  "  in  like 
manner  a»  such  persons  were  authorised  to  do 
before  the  Act."  Similar  reservations  or  excep- 
tions from  the  operation  of  the  Acts  of  the 
right  to  sell  at  furs  were  contained  in  all 
the  licensing  Acts  to  1  Will.  4,  c.  64,  under 
:sect.  7  of  which,  and  also  under  sect.  17  of 
4  &  5  Will.  4,  c.  86,  resp.  would  be  liable,  were  it 
not  for  sect.  29  of  the  1  WilL  4,  c.  64  reserving  the 
right  as  heretofore.  But  the  right  was  now  abolished 
by  sect.  12  of  25  &  26  Vict.  c.  22,  which  in  terras 
'«xpressly  repeals  "  so  much  of  any  Act  as  permits 
the  sale  of  beer  at  fairs  or  races  without  an  excise 
licence."  It  is  all  one  whether  the  {nevious  Acts 
"  permitted "  the  sale  or  created  an  exception  to 
the  prohibition  of  it.  The  word  "  permit "  includes 
•everything,  and  nobody  (whether  heretofore  privi- 
leged or  not)  can  now  sell  beer  anywhere  without  a 
licence. 

PoweH,  Q.C.  (with  Gilmore  Evcm*)  for  resp. — ^Every- 
body originally  might  brew  and  sell  beer  at  pleasure. 
The  right  in  question  did  not  depend  on  and  was 
not  affected  by  any  statute.  It  had  existed  since 
the  grant  of  Edw.  IIL  to  the  present  day,  notwith-^ 
.standing  the  numberless  Acts  of  Parliament  which 
had  been  passed  relating  to  the  sale  of  beer  and  to 
-excise  licence.  The  case  finds  that  mops  and  fairs 
had  been  held  for  sixty  years  and  upwards,  at  which 
beer  was  sold  without  a  licence.  The  exception  in 
the  6  Edw.  6  was  not  upemtlstion,  because,  originally, 
-everybody  might  sell  beer.  Subsequently,  for  revenue 
.and  police  purposes,  alehouses  and  beerhouses  were 
licensed,  but  all  the  Acts  relating  to  licences,  from  6 
Edw.  6  downwards,  contained  exceptions  in  favour  of 
the  right  to  sell  at  fairs,  &c.,  "  as  such  persons  had 
previously  been  accustomed  to  do."  But  these  were 
.not  permistive  exceptions,  for  they  left  the  status  of 
the  excepted  persons  untouched.  All  having  origi- 
nally the  right  to  sell^  and  the  statutes  prohibiting 
ninety  from  selling,  but  leaving  the  otiier  ten  as  they 
vere,  the  latter  continued  to  sell  under  their  origin^ 
right,  and  not  by  permission  of  the  statutes,  the  effect 
of  the  Acts  being  not  to  '^permit"  the  excepted 
persons  to  sell,  but  to  prohibit  ail  others  from  doing 
80.  [PiooiT,  B.  refers  to  Webster's  Dictionary  for 
the  meaning  of  the  word  "  permit."]  The  excep- 
tions in  the  various  Acts  saved  the  sellers  from  the 
penalties ;  but  no  Act  that  had  passed,  since  the 
original  grant,  had  in  any  way  affected  the  right  to 


sell,  and  such  an  ancient  right  could  not  on  a  forced 
construction  of  the  word  ''permit  "be  taken  away 
except  by  clear  and  positive  enactment.    Ue  died 

The  Mauor  of  lAcetUr  v.  Burgess,  5  B.  ft  Ad.  246; 

Rex  V.  A^  1  Doug.  188: 

Beg.  V.  Ardkddll,  8  A.  ft  E.  281. 
Lodxy  Q.C.  was  not  called  on  to  reply. 

Pollock,  C.  B. — ^Theic  can  be  no  doubt  that  the 
construction  of  Acts  of  Parliament,  and  especially 
of  repealing  Acts,  ought  to  be  strictly  confined 
to  the  language  of  the  Act,  which  it  is  for  the  court 
to  construe,  and  to  gather  therefrom  the  intraktion  of 
theliCgislature,  and  to  see  whether  what  was  intended 
can  be  reasonably  collected  from  the  words  of  the 
statute,  notwithstanding  any  apparent  defect  or  dis- 
crepancy in  the  language  used.  No  doubt,  when 
an  Act  of  Forliainent  is  passed  which  is  to  bring 
about  a  particular  result,  wc  are  bound  by  our  office 
to  give  that  construction  to  it  which  we  believe  to 
be  the  true  construction,  that  is,  what  was  meant 
by  the  Legislature;  and  I  think  we  can  arrive  at 
thatain  the  present  case  without  much  difficulty. 
There  is  no  doubt  tliat  prima  faci*  the  per- 
mission to  sell  beer,  is  not,  grammatically  speaking, 
the  same  thing  as  the  prevention  of  a  prohibi- 
tion from  applying  to  a  person  selling.  All  these 
persons  have  continued  to  sell  beer  by  reason 
of  the  original  power  to  sell,  which  has  nevo', 
strictly  speaking,  been  taken  away.  I  can- 
not accede  to  the  view  of  the  Act  of  Parliament 
(the  1  Will.  4,  c.  64)  suggested  by  Mr.  Locke  in  his 
argument,  that  the  power  was  token  away  by  one 
clause  (sect.  7),  and  given  again  by  another  (sect.  29). 
The  Act  must  be  taken  and  read  as  a  whole  altogether. 
With  regard  to  the  12th  section  of  the  25  &  26  Vict. 
c.  22, 1  think  the  Legislature,  in  saying,  "  so  much  of 
any  Act  which  jiermitt  the  sale  of  beer,  &c.,  without 
a  Ucence,  shall  be  repealed,"  may  well  have  meant 
also  "  or  which  creates  an  exception  to  the  pro- 
hibition of  the  sale  of  beer,"  for  we  find  that  no 
other  meaning  can  be  attributed  to  the  language 
of  the  section  than  an  intention  to  prohibit  under 
all  circumstances  the  sale  of  beer  without  a  licence. 
As  my  brothers  Martin  and  Pigott  have  both  ob- 
served, in  the  course  of  the  argument,  that  is  a 
sensible  and  reasonable  meaning  of  the  words 
used.  We  ought  not  to  make  it  a  question  of 
weighing  syllables,  or  to  prevent  the  natund  meaning 
of  the  words  having  that  construction  which  any 
sensible  and  reasonable  person  would  say  the  Legis- 
lature really  meant ;  we  are  not  to  prevent  the 
reasonable  operation  of  the  words  used  because 
of  some  fancied  grammatical  difficulty.  We  are  to 
take  what  is  the  broad  meaning  of  the  Legislature; 
and  I  agree  with  the  rest  of  the  court,  ^t  there 
can  be  no  doubt  the  Legislature  meant  this  because 
they  could  not  have  meant  anything  else.  For  these 
reasons  it  appears  to  me  that  the  appeal  in  diis 
case  should  be  allowed,  and  the  decision  of  the 
magistrates,  dismissing  the  information,  reversed, 
and  that  the  conditional  conviction  which  they 
pronounced  should  be  affirmed. 

Mabtjm,  B. — ^I  am  very  clearly  of  the  same 
opinion.  The  real  question  is,  what  is  the  meaning 
of  the  12th  section  of  the  25  &  26  Vict.  c.  22  ?  and 
I  agree  with  Mr.  Powell  that  it  is  an  imperfection  of 
language,  perhaps,  to  say  the  question  is,  what  the 
Legislature  roesnL  The  real  question  is,  what  is 
the  meaning  of  the  Legislature  to  be  collected 
from  the  words  they  have  used?  It  is  not  what 
we  may  suppose  passed  in  their  minds,  or  what 
they  meant  to  have  said;  but  what  is  the 
real  meaning,  to  the  best  of  our  judgment 
of  the  words  they  have  used?  Now  the  origin 
of  these  excise  licences  with  respect  to  the  sale  of 
beer,  is  the  Act  of  1  Will.  4,  c  64,  and  that  Act 
enacts  that  all  persons  may  pncon  licencM  to  sell 
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lieer,  and  it  lUtes  that  any  one  may  apply  for  and 
obtain  an  excise  licence  for  that  porpose.  An  excise 
licence  is  a  thing  created  by  a  modem  Act  of  Par- 
liament (1880X  and  it  is  not  a  thing  that  can  be 
referred  to  the  common  law  or  to  anv  permission 
pren  by  the  common  law,  bat  it  is  a  modem 
parliamentary  excise  licence.  Now  the  7th  section 
of  that  Act  enacts  "  that  if  any  person  not  being 
dnly  licensed  to  sell  beer  as  the  keeper  of  a  common 
imi,  aldiouse,  or  victnaUing  house,  shall  sell  any 
beer  by  retail  without  baring  an  excise  letaU 
licence,"  he  shall  forfeit  a  certain  sum.  That  is  a 
general  enactment — if  any  person  shall  do  so  and  so. 
And  if  the  statute  were  tliat  no  person  could  sell 
beer  without  having  got  that  excise  licence,  I  appre- 
hend it  would  clearly  cover  any  person  who  lived 
in  a  borough  where  there  was  some  peculiar  privi- 
l^e  or  custom.  The  Act,  having  created  the 
power  to  sell  beer  which  did  not  exist  before,  would 
hare  subjected  everybody  to  pay  for  a  retail  licence 
for  the  purpose  of  contributing  to  the  revenue  of  the 
State.  But  I  collect,  and  it  is  clear  from  the  Act  of 
Fariiament,  that  it  had  long  been  the  practice  for 
persons  at  fairs  to  open  booths,  and  there  to  sell  beer 
without  a  licence ;  and  if  they  sold  beer  at  fairs, 
like  any  other  commodity,  it  was  not  thought  fit  to 
inteifero  with  them.  Accordingly  the  last-men- 
tioned Act  (1  Will.  4,  c.  04),  in  the  29th  section 
enacts,  "that  nothing  in  this  Act  tontained  shall 
extend  to  prohibit  any  iwrson  from  selling  beer  in 
booths  or  other  places  at  the  time  and  within  the 
limits  of  the  ground  or  place  in  or  upon  which  is 
holden  any  fair,  in  like  manner  as  such  person  was 
accustomed  to  do  before  the  passing  of  this  Act."  I 
have  very  little  doubt  that  it  was  by  virtue  of  such 
exemptions  as  have  been  referred  to  in  the  Act  of 
€  Edw.  6  and  all  the  other  Acts.  Now  would  there 
be  any  difficulty,  supposing  any  one  wished  to  ex- 
plain what  was  the  true  effect  of  that  29th  section  ? 
Would  it  not  be  a  proper  explanation  of  it  to  say 
that,  by  virtue  of  that  section,  persons  are  at  liberty 
and  are  permitted  to  sell  beer  in  booths  at  a  fair  ? 
Would  not  that  be  the  mode  in  which  any  person, 
desirous  to  explain  this  Act  of  Parliament  (which  it 
is  the  duty  of  the  court  and  of  the  judges  to  do) 
would  explain  it  ?  What  would  be  meant  by  saring 
that  by  one  section  of  the  Act,  which  is  general,  all 
penona  are  required  to  take  out  a  licence  to  sell  beer, 
but  by  a  subsequent  section  the  Act  is  not  to 
prohibit  persons  from  selling  beer  on  a  fair  or  race- 
ground?  Surely  it  would  be  a  correct  and  as 
icasonable  an  explanation  of  the  Act  as  could  well 
be  g^iren  to  say  tiiat,  by  its  operation,  persons  arc 
jxniutted  to  do  so.  And  then  comes  the  I2th  section 
of  the  25  &  2C  A'ict.,  that  "  so  much  of  any  Act  as 
permits  the  sale  of  beer,  spirits,  or  wine,  at  fairs  or 
races,  without  a  licence  shall  be  and  the  same  is 
hereby  repealed."  Mr.  Powell  was  unable  to  point 
out  anything  to  which  that  could  by  iKissibility 
apply  except  to  a  case  like  the  present ;  but  then,  he 
says,  that  section  does  not  apply  to  this  case,  because, 
he  says,  the  word  "permit"  is  not,  critically 
speaking,  the  proper  word  to  have  been  used ;  but 
he  leaves  us  there  without  pointing  out  anything  to 
which  it  can  apply.  It  seems  to  me  that  the 
exemption  he  claims  is  one  which  ought  not  to  be 
permitted  to  exist,  and  that  wc  ought  to  giro  our 
judgment  on  what  we  really  believe  to  be  the  mean- 
ing of  the  Legislature,  and  their  intention  as 
expressed  in  words  by  them  in  this  Act,  which  no 
doubt  does  state  what  was  the  purpose,  and  there  is 
Jto  doubt  that  it'effects  the  purpose  intended. 

Braxwell.  B. — I  am  of  the  same  opinion.  I 
confess  I  cannot  agree  with  Mr.  Powell  in  the  critical 
objection  which  he  has  taken  to  the  word  used  in 
the  statute.  I  doubt  whether  it  is  not  verballr 
accurate.    The  words  of  the  statute  are,  "  So  much 


of  any  Act  as  permiti  the  sale  of  beer,  spirits^ 
or  wine  at  fain  or  races,  without  an  exdse 
licence."  Surely  it  is  a  correct  expression  to- 
say,  that  those  sections  of  the  Act  do  permit  it 
without  a  licence,  because  they  continue  the  per- 
mission that  the  common  law  gives  to  everybody 
everywhere,  and  at  those  places  without  a  licence. 
No  human  being  can  doubt  what  the  meaning  of  the- 
thing  is,  because  some  meaning  must  be  attributed 
to  it,  and  the  only  possible  meaning  that  can  be 
given  is  that  contended  for  by  the  Crown.  It 
must  be  admitted  that,  if  any  secondary  interpreta- 
tion is  put  upon  the  word  "permit,"  which  I  do  not 
believe  there  was,  it  is  but  a  verj-  little  way 
removed  from  the  primary  interpretation.  I  cannot 
help  thinking  that  the  case  is  a  very  jdain  one. 
It  has  been  said  that  the  word  "  allow  "  might  have 
been  used.  Suppose  it  had  been,  would  that  havo 
been  applicable  ?  I  think  it  would,  and  yet  I  can- 
not sec  the  difference  between  it  and  the  word 
"permit." 

Pioorr,  B.  had  gone  to  chambers  before  the  judg- 
ment was  given. 

Judgmtntfar  the  Crmt-n. 

Attomeyfor  app..  The  Solicitor  of  Inhmd Reretme. 
Attorneys  for  resp.,  Boger$m  and  Ford,  8 1 ,  Lincoln's- 
inn-flvlds,  agents  for  P.  and  C.  Cooke,  Gloucester. 


X3C0HBCITJEB  OHAMBEB. 

Kepoctcd  by  Join  TiiowmN  and  Li-mui  Smitii,  Eaqn,. 
BorrtAterft-at-lAW. 

BRBOR  FROM  THE  QCBEK'S  BEKCH. 

Wediu»da3,  Feb.  8,  1864. 

(Before  Eblb,  C.J.,  Williams  and  Willes,  3i, 

and  Chamkell,  B.) 

Oriffix  r.  Deiohtox  axo  akotheb. 

(Jhurdi — lUght  of  iHcumbe»t  to  accent  to  all  parts  of  the: 

church — Lag  rector — Chancel, 
Tlte  potneMiim  of  the  paridt  church  i»  in  the   incimikenC 
and  churrMonrdeiu,  tcho  have  a  right  ofaccem  to  ereri/ 
jmrt  of  it.     Where,  therefore,  tliere  wan  a  door  leadimj 
from  without    into  tite  chaxcel  upon   trhich    the    la;/ 
rector  had  plaretl  a  lock  which  he  kept  locked  except 
daring  divine  terrice : 
Held,  tlutt  the  iarumbent  (the  vicar)  had  a  right  ofarreim 
to  the  chancel  through  the  door  at  all  timet. 
This  was  a  writ  of  error  from  the  Q.  B.  (see  8  !>. 
T.  Rep.  N.  8.  600),  where  the  facts  are  fully  stated. 
Bridge  {Lush,  Q.C.  with  him)  appeared  for  the  pit.. 
Manitly,  Q.C.  appeared  for  the  deft. 
The  following  cases  were  cited : 
Clifford  y.  Wirk»,  1  B.  &  Aid.  498  ; 
Burton's  Comp.  4(% ; 
Jones  v.  ElliK,  2  Y.  &  Jcr.  205 ; 
Godbolt's  Kep.  200; 
Spooner  v.  Brewnter,  8  Bing.  136 ; 
Jamtt  V.  Steele,  3  Phil.  170; 
Lee  V.  Matthews,  3  Hagg.  173; 
Rich  V.  Bushnell,  4  Hagg.  164 ; 
Gibson's  Codex,  224; 
Morgan  v.  Curtis,  3  M.  &  Bel. 

Erle,  C.  J. — ^This  was  an  action  of  trespass  by 
the  lay  rector  against  the  vicar  for  taking  off  a  lock 
of  a  door  leading  into  the  chancel,  and  the  substance 
of  the  plea  is,  that  the  vicar  claimed  a  right  to  go 
through  all  parts  of  the  church  and  through  all  the 
doors,  and  that  the  lay  rector  put  a  lock  upon  the 
door  leading  into  the  chancel  to  prevent  him  from 
doing  so,  and  that  he  took  it  off  to  secure  hisingres.i 
and  egress,  and  this  defence  on  the  part  of  the  vicar 
was  held  to  be  a  good  defence,  and  I  am  of  opinion 
that  the  judgment  of  the  court  below  should  be 
aOrmed.    I  (lo  not  mean  to  go  into  the  question  of 
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the  rights  of  the  lay  rector  to  the  freehold,  for  no 
such  right  at  that  appears  to  be  in  question  in  the 
consideration  of  the  case  before  us,  which  involves 
a  claim  of  right  on  the  part  of  the  incumbent  who 
haa  duties  to  perform  in  the  church,  and  I  do  not 
think  that  I  can  express  the  right  better  than  in  the 
irords   of  Sir  John  Nicholl,  in  his  judgment  in 

.Janttt  T.  Steele,  8  Phil.  167,  where  he  says,  "all 
persons  ought  to  understand  that  the  sacred  edifice 
of  the  church  is  under  the  protection  of  the  ec- 
clesiastical lavs  as  they  are  administered  in  this 
country ;  that  the  possession  of  the  church  is  in  the 
minister  and  churchwardens,  and  that  no  person 
has  a  right  to  enter  it  when  it  is  not  open  for  divine 
service,  except  with  their  permission  and  under 
their  authority."  I  feel  that  is  a  perfectly  sound 
interpretation  of  the  law.  The  words  in  this  plea 
are  not  to  be  torn  from  their  natural  meaning, 
which  clearly  say  that  the  churchwardens  and  vicar 
claim  possession  of  the  entire  church.  It  is  not  ne- 
cessary to  say  what  are  the  rights  of  the  lay  rector 
in  the  church,  for  my  judgment  proceeds  upon  the 

'  principle  laid  down  by  Sir  John  NicholL  It  seems  to 
me  to  be  peculiarly  necessary  that  the  vicar  should 
have  access  to  the  chiuch  from  any  part,  and  more 
particularly  to  the  chancel,  where  at  times  he  has 

'  special  duties  to  perform. 

WiLLtAMS  and  Willes,  JJ.,  and  Channell,  B. 
•  concurred.  Judgment  of  the  court  below  affirmed. 


APPEAL  FROX  THB  COmON  BENCH. 

Noo.  80,  18C8,  and  Feb.  4,  18C4. 

.SREPBARO  AXD  AKOTHEB  v.  PaTNS  and  ANOTHEB. 

.Fees  poj/abh  by  chiirdwardens  to  rtgutran  of  arehi- 
diaconal  court  for  vintationt. — Presumption  of  im- 
memoritU  utage — Variation  in  amount  of  fees. 

.From  1727  to  1801  visitation  fees  of  the  unvarying 
amount  of  7s.  6d.for  the  Easter  visitation,  and  is.  6d. 
for  the  Michaelmas  visitation,  icere  received  by  the 
registrars  of  an  urchidlaconal  court  from  the  church' 
wardens  of  a  jmrish  within  the  archdeaconry.  FVoin 
1801  to  1857  fees  of  a  varying  amount,  but  always 
slightly  in  excess  of  Is.  Gd.  and  is.  Gd.,  were  received. 
A  dispute  having  arisen  in  1857  as  to  the  fees  pay- 
able to  the  registrars,  and  an  action  liaving  been 
brought  by  tlie  registrars  to  recover  fees  of  Is,  M,  and 
4s.  6d.  for  the  Easter  and  MichaAnas  visitations  in 
1867  and  subsequent  years : 

■.Beld,  that  the  uniform  receipt  for  seventy-one  years  of 
the  amounts  of  Is.  Gd  and  is.  Gd.  was  overwhelm- 
ing evidence  that  the  excess  subsequently  claimed  was 
an  usurpation  on  the  part  of  the  registrars,  but  that 
sttdi  modern  usurpation  did  not  affect  their  titk  to 
ithe  original  fees  of  Is.  Gd  and  is.  Gd,  whidi  had 
been  received  for  180  years,  and  that  in  favour  of 
vested  interests  a  legal  origin  of  the  right  to  those 
fees  would  be  presumed  unless  the  contrary  were 
proved 
This  was  an  appeal  from  a  decision  of  the  Court 

<«f  C.  B.,  affirming  the  right  of  the  resps.  the  regis- 

.trars  of  the  Archdeaconry  Court  of  Colchester  to 
recover  certain  visitation  fees  from  the  apps.  the 

■  i^archwardens  of    the   parish  of  Little  Totham, 
within  the  archdeaconry.    The  special  case  stated 

:for  the  opinion  of  the  court,  and  the  judgment  of 
the  court,  will  be  found  in  6  Ii.  T.  Bep.  K.  S.  716. 

MeUish,  ^C.  {A.  WiUs  with  him)  for  tbo  apps.— 
The  two  main  propositions  of  Uw  which  the  apps. 
maintain  are,  first,  that  there  cannot  be  a  payment 
'due  by  immemorial  custom,  varying  from  time  to 
time  in  amount;  secondly,  that  it  is  unreasonable 
that  the  .fees  of  a  court  should  vary  from  time  to 
time,  at  the  discretion  of  an  officer  of  the  court,  and 
that  H  they  arc  changed  at  all  it  must  by  direction 


of  the  court.    The  Court  of  C.  P.  admitted  tint 
no  fee  could  be   claimed   here   in   respect  <^  a 
quantum  meruit  for  services  rendered  by  the  regis- 
trars, and  that  the  claim  could  be  supported,  if  st 
all,  only  on  the  ground  of  there  being  an  imme- 
morial custom  that  the  disputed  fees  should  be 
paid.     The    ancient    fee    for    presentment    was 
only    id,    and  a   reference  to    canons  116,  135, 
136,    which    may    be    used    as    evidence,   shows 
that  id  was  the   fee  legally  payable.    There  are 
three    proofs   that    id    is  the    fee    legally  pay- 
able: first,  the  entries  in  the  old  visitation  books 
that  id  was  paid;  secondly,  the  canons  of  1603, 
especially  canon   116;   thirdly.  Archbishop  Whit- 
gift's  table  of  fees.     As  a  conclusion  of  fact  the 
court  must  be  of  opinion  that  the  fees  have  been 
raised  by  no  authority  but  that  of  the  registrar. 
The  fees   have  varied   considerably  in  snocessive 
years,  and  it  cannot  be  assumed  that  the  iHshop  and 
archdeacon,  in  direct  opposition  to  canon  116,  con- 
sented to  an  increase  of  the  fee.     No  table  of  fees 
was  ever  hung  up  as  required  by  canon  136.    If  the 
increase  from  id  to  7s.  Gd  was  legal,  the  increase 
to  12«.  was  equally  legaL    It  is  said  that  the  canons 
are  binding  on  the  clergy  but  not  on  the  laity ;  but 
it  is  by  no  means  clear  that  they  are  not  binding 
on  the  officers  of  the  Ecclesiastical   Court  in  a 
matter  relating  to  their  foes : 

1  Stephen's  Laws  of  the  Clergy,  227 ; 

Matthews  v.  Burdett,  2  Salic.  673; 

Moore  V.  Moore,  Cas.  Ch.,  tempk  Lord  Hard- 
wick,  158. 
It  cannot  be  that  a  fee  should  be  liable  to  be 
raised  at  the  discretion  of  the  registrar,  subject  only 
to  the  limitation  that  a  jury  should  not  think  the  total 
amount  unreasonable,  unless  the  court  are  prepared 
to  hold  that  there  could  be  a  custom  valid  in  law  that 
the  fee  should  be  so  raised.  The  question  must  be 
decided  on  principle,  as  there  is  no  authority 
directly  in  point.  Cases  somewhat  analogous  sre 
to  be  met  with  in  2  Inst.  688,  de  taOagio  concedendo, 
and  i  Inst.  274.  With  respect  to  ttie  ^wer  of  a 
court  to  fix  the  amount  of  fees  payable  to  its  ofltcers, 
the  consent  of  the  court  will  not  make  fte  fee 
binding  upon  the  public,  though  it  will  bind  its 
own  officers  and  prevent  them  from  charging  a  higher 
fee.  The  following  authorities  prove  that  either  a 
fee  must  be  fixed  by  custom,  or  that  if  fixed  by 
the  court  it  is  not  binding  upon  the  public  until  a 
jury  have  decided  that  it  is  a  reasonable  fee: 

Veale  v.  Priour,  Hardr.  351 ; 

Viner's  Abr.  tit.  "  Fees ; " 

Goslin  V.  EUison,  1  Salk.  880 ; 

Burdeaux  v.  Lankester,  lb.  382 ; 

Ballard  v.  Gerard,  lb.  838; 

Johnson  V.  Lee,  5  Mod.  238 ; 

Sjiry  V.  Gallop,  16  M.  &  W.  716. 
Custom,  though  it  may  not  fix  the  amount  of  fee, 
gives  a  standard  from  which  it  may  be  calculated. 
Canon  119  shows  that  the  preparation  of  present- 
ment papers  was  not  a  duty  for  which  the  registrar 
received  ancient  fees.  [Mellos,  J. — By  canon  116 
no  fee  is  to  be  paid  for  voluntary  tnesentments.3 
In  addition  to  the  above  objections,  there  is  the 
minor  point,  that  the  fee  was  demanded  by  the 
registrars  in  cases  where  they  had  not  performed 
tlie  work  in  respect  of  which  their  fee  was  payable. 

Coleridge  (Hamien  with  him)  for  the  renM. — ^The 
argument  for  the  resps.  is  founded  upon  the  following 
propositions.  1.  That  the  court  of  the  ai«hdeaoon  is 
an  ancient  recognised  court,  withahcient  recognised 
officers.  2.  That  the  officers  are  entitled  to  certain 
fees,  for  which,  if  withheld,  an  action  lies.  8.  lliat 
an  action  lies  for  fees  which  are  either  ancient  and 
customary,  or  settled  by  a  proper  authority  as 
reasonable.  4.  That  the  fees  in  this  case  come 
within  each  of  these  descriptions.  5.  That  the 
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-canons  cited  are  not  applicable  to  the  fees  in  dis- 
j>ute.    These  propositions  are  deduced  from 

i  Inst.  339 ; 

Com.  Dig.  tit.  "  Courts,"  N.  9 ; 

lb.  "  Ecclesiastical  Persons,"  C.  5 ; 

2  Rolle  Abr.  tit.  "  Prohibition,"  pi.  36,  p.  285 ; 

Chivertott  v.  Trudt/eoa,  2  BuUc  Rep.  150  ; 

Canon,  123 ; 

BaUardx.  Gerard,  1  Ld.  Raym.  703,  and  12Mo<l. 
608,  where  the  judgment  of  Liord  Holt,  CJ. 
is  given  at  greater  length ; 

Bac.  Abr.  tit.  "Offices,"  10. 
To  validate  an  ecclesiastical  custom,  the  space  of 
time  required  is  less  than  that  required  at  conunon 
law,  and  for  the  puqwse  of  establishing  a  civil  right 
accruing  to  a  layman  according  to  an  ecclesiastical 
custom,  the  ecclesiastical  time  required  should  be  re- 
garded. [Blaokbubm,  J. — If  the  right  to  this  fee 
depends  on  an  ecclesiastical  custom,  it  would  seem  that 
you  ought  to  have  sued  in  the  Ecclesiastical  Court.] 
The  action  will  not  lie  in  the  Ecclesiastical  Courts. 
The  courts  of  common  law  have  interfered  by  pro- 
hibition where  officers  have  sued  fur  their  costs  in 
'.their  own  courts.  [Blaokbcrx,  J. — ^Those  cases 
nay  be  accounted  for  by  sayihg  that  fees  can 
•only  be  claimed  by  common  law  right,  which  must 
be  a  right  derived  from  time  immemorial  or  custom. 
'Com.I)ig.  " Prohibition "F.  12,isanauthorityagainst 
.you.  Cuakkell,  B. — Can  it  be  that  in  atemporal  court 
tiie  officer  may  bind  another  person  by  evidence  of 
a  custom  existing  during  forty  years  only,  because 
such  evidence  would  have  bound  civil  individuals  in 
anecclesiasticalcourt?]  There  is,  however,  in  this  case 
•evidence  of  payments  having  been  made  from  time 
immemorial,  as  much  evidence  as  would  be  con- 
sidered sufficient  to  go  to  a  jury  in  any  other  case. 
As  to  the  reasonableness  of  the  fees,  see  Thomasina, 
partS;  Disc. circa Benefic  c 81, t.l.  [BytheCocKT. 
— ^There  Is  sufficient  evidence  of  beneficial  service 
rendered  by  the  registrars,  and  if  the  Court  of  C.  P. 
have  decided  that  the  fees  are  reasonable,  this  court 
"will  not  overrule  that  decision.]  The  canons  can- 
not affect  any  right  possessed  by  a  layman  before 
.they  were  enacted :  (Middkton  v.  Croft,  2  Atk.  650  ; 
1  Str,  1056.)  The  canons  cited  respecting  the  fee  of 
4dl  only  apply  to  voluntary  presentments  for  criminal 
.and  other  matters :  (Archdeacon  Hale's  Pr.  in  Cr. 
Causes,  53.)  This  appears  from  the  original  lAtin, 
:see  canons  26,  53,  76,  90,  116,  which  last  canon 
is  obviously  mistranslated  in  the  English  version. 
The  fees  in  Archbishop  Whitgtft's  table  apply  to 
fees  payable  under  this  canon.  Canons  117  ami  119 
must  be  construed  by  the  light  of  the  previous 
•eanons.  The  "Booke  of  Articles  "  referred  to  is  a 
'hook  of  precedents  of  declarations.  Contcmporane- 
•onaly  irith  Whitgift's  table,  existed  sets  of  ques- 
'tions  Bent  out  by  the  bishops  (collected  in  Card- 
well's  Doct.  Annals),  containing  the  same  inquiries 
■aa  are  now  made  by  the  books  of  articles ;  yet  they 
axe  not  mentioned  by  Whitgift,  which  proves  that 
his  table  was  drawn  up  for  a  different  subject-matter 
Irom  the  present. 

MeHuh,  Q.  C.  in  reply. — ^In  former  times  the  non- 
xepatf  of  the  church  was  an  ecclesiastical  offence, 
.and  came  within  the  canons  cited,  even  according  to 
ithe  application  given  to  them  by  the  resps.  The 
JBngliah  translation  is  a  contemporaneous  exposi- 
tion of  the  meaning  of  the  Latin  version,  even  if 
not  of  equal  authority  with  the  latter. 

Cur.  adv.  vuH. 

FA.  4. — ^Blackbtjhn,  J. — ^In  the  case  of  Shxphard 
■V.  PatjrtJt,  which  was  argued  before  my  Lord  Chief 
Baron,  my  brothers  Bramwell,  Channell,  Mellor  and 
myself,  I  will  proceed  to  deliver  the  judgment  of  the 
•court,  with  the  exception  of  my  brother  Bramwell, 
on  'whoae  behalf  I  will  add  a  few  words.  This  was 
.an  appeal  from  the  decision  of  the  Court  of  C.  B.  in 


a  case  in  which  power  was  given  to  draw  inferences 
of  fact.    The  appeal  was  argued  after  last  Michael- 
mas Term,  before  the  Lord  Chief  Baron,  my  brothers 
Bramwell,  Chaimell,   Mellor,  and  myself.    We  are 
of  opinion  that  the  judgment   of   the  court  below 
ought  to  be  afflnned.    By  the  C.  L.  P.  A.  1854,  sect. 
32,  the  court  of  error  js  required  to  draw  any  in- 
ferences of  fact  from  the  facts  stated  in  the  case, 
which  the  court  whero  it  was  originally  decided 
ought  to  have  drawn.     The  inferences  which  the 
court  below  have  drawn  are  stated  in  their  judg- 
ment,   delivered    by    my    brother    Willes.      We 
agree   in    them    all,    but    they   appear    to    have 
thought  it  unnecessary  to  say  whether  the  proper 
inference    to    be    drawn    from    the     facts    was, 
tiiat   fees    of  the    fixed  amount  of    1».  °6<£  and 
4s.  6<il  were  immemorial  inasmuch  as  the  fees  need 
not  be  of  a  fixed  and  ascertained,  but  may  be  of  a 
reasonable  amount,  and  they  drew  the  inference  of 
fact  that    these  amounts    were   reasonable.      Mr. 
Mellish,  in  the  argument,  suggested  that  this  meant 
that  in  point  of  law  there  might  be  an  ancient  fee 
varying  in  pecuniary  amount  from  time  to  time 
with  the  changes  in  the  value  of  money  and  other 
circumstances,  and  subject  only  to  the  restriction 
that  it  should  be  reasone^le,  and  he  questioned  the 
accuracy  of  this  position.    Without  expressing,  or 
indeed  forming,  any  opinion  upon  this  question,  wo 
prefer  to  rest  our  judgment,  aflSrining  that  of  the 
court  below,  on  this,  uiat  in  our  opinion  the  facts 
stated  in  the  case  are  such  that  it  should  be  pre- 
sumed that   the  fees  of  It.  6cL  and  is.  6d,  were 
inunemorial  fees  attached  to  the  office  of  registrar, 
if   that   presumption   is  necessary  to    give  them 
validity.    The  facts  stated  in  the  case  show  that 
from  1727  to  1801  visitation  fees  of  the  unvarying 
amounts  of    7«.  Gd   and  4«.  6d  were    ugiformly 
received  ;   from  1801  to    1857,  when  the   present 
dispute  originated,  fees  of   a  varying  amount,  but 
always  slightly  in  excess  of  7s.  Go.  and  4«.  Sd.  were 
received.    The  amount  in  excess  of  7«.  6<i,  and 
is.  6d.  is  not  now  claimed,  and  if    it  were,  the 
uniform  receipt  for  seventy-one  years  (from  1727  to 
1801)  of  the  amounts  of  7«.  6d.  and  4<.  6d  would 
be  overwhelming  evidence  that  the  excess  was  an 
usurpation.    But  the  modem  usurpation  of  an  ex- 
cess does  not  affect  the  title  to  the  original  fees  of 
7s.  6d  and  is.  6d    These  have  lx!en  received  from 
1801  to  1857  as  much  as  from  1727  to  1801,  so  that 
the  title  to  them  dejiends  upon  an  unbroken  per- 
ception OS  of  right  for  130  years.    That  does  not  in 
itself  give  any  title ;  but  in  favour  of  vested  interests, 
and  for  the  quieting  of  titles,  the  rule  of  evidence 
has  been  established,  that  where  there  has  been  long 
continued  modem  user  of  a  right  capable  of  a  legal 
origin,  the  existence  of  that  legal  origin  should  be 
presumed  unless  the  contrary  be  prov^.    This  pre- 
sumption is  not  one  juris  et  de  jure,  which  can- 
not be  rebutted,  but  neither  is   it  one   purely  of 
fact,  and  only  to  be  drawn  when  the  jury  really 
entertun  the  opinion  that  in  fact  the  legid  origin 
existed.    The  true  rule  seems  to  be  laid  dovni  by 
Lord  Wensleydale  (then  Parke,  B.)  in  JenJans  v. 
Harvey,  1  Cr.  M.  &  R.  877,  where  he  says  that  the  cor- 
rect mode  to  direct  a  jury  is  to  tell  them,  tiiat  from 
uninterrupted  modem  usage  they  siiould  find  the  im- 
memorial existence  of  the  payment  (if  that  be  neces- 
sary for  its  validity)  unless  some  evidence  is  given 
to  the  contrary,  or,  as  he  says,  in  d^vering  the 
written  judgment  of  the  court  on  the  second  trial  of 
the  case  (2  Cr.  M.  &  R.  407),  "  From  proof  that 
an  office  existed  in  1752  the  jury  may  and  ought  to 
presume  it  to  be  prescriptive,  if  that  be  necessary  to 
make  it  valid,  unless  the  contrary  be  proved."    The 
claim  in  that  case  was  by  the  corporation  of  Tniro 
for  a  metage  due  of  id  per  chaldron  for  coals  in  that 
port  and  it  was  supported.    I  mention  tliis  as  show- 
ing what  is  meant  by  the  latter  part  of  the  sentence 
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quoted.  I  suppose  neither  the  Barona  of  the  Ex- 
chequer nor  tiie  juron  as  antiquarians  hclieved  that 
4<L  a  chaldron  was  actually  paid  before  Kichanl  I. 
returned  from  the  Holy  Land,  but  the  modem  user 
was  enoagfa  to  cast  upon  the  other  side  the  onus  of 
vroring  that  it  was  an  usurpation.  We  think  that 
in  the  present  case  the  modem  usage  for  180  years, 
to  take  fees  of  7*.  6d.  and  in.  6>/.,  raised  a  strong 
nresumption  that  risitorial  fees  of  that  amount  were 
immemorial,  and  though  the  other  facts  stated  in 
the  case  are  such  as  to  raise  an  inference  that  the 
amount  had  formerly  been  varying,  and  lower  in 
amotmt,  we  do  not  think  they  are  sufficient  to 
satisfy  the  onus  cast  upon  those  who  seek  to  upact 
an  enjoyment  for  so  long  a  time  by  showing  the 
origin  to  be  an  usurpation.  We  think,  therefore,  that 
if  it  be  necessary  for  the  ralidity  of  those  fees,  that 
fees  of  that  amount  should  be  immemorial,  that 
presumption  ought  to  be  made.  In  every  other 
leniect  we  agree  with  the  reasons  given  in  the 
judgment  of  ^e  court  below,  which  we  think  ought 
to  be  affirmed.  My  brother  BmmwcU  asked  me  to 
add  this,  "  I  do  not  presume  to  differ  from  this 
oirinion,  but  being  satisfied  with  the  reasons  given 
by  my  brother  WiUes  in  the  court  below,  I  think  it 
right  to  say  that,  for  those  reasons,  I  concur  in 
affirming  the  judgment,"  Judgment  offin»ed. 

Attorneys  for  apps.,  Diqhy  and  Son. 

Attorneys  for  resps.,  Aldridge  and  Bmuitey. 


aaOWJX    0A8E8    BESBBVED. 

Bcported  b}'  Joici  THovniox,  Eiq.,  Uurlster.at-Lsir. 

Sahtrcky,  April  28,  1864. 

^Before  Erle,  C.  J.,  Pollock,  C.B.,  Mabtix,  B., 
BLACKjiDiiX  and  Mellob,  JJ.) 

Beo.  t'.  Samuel  Poster. 

XAmatic — Itt-tnatment  of—Xn/hct  by  hrotlter  havrng 

cart  of— 16  ^- 17  I'i'ct.  c.  mi,  t.  9. 
A  brother  who  almtt*,  ill-trfotn,  or  tcilfuHy  nerifects  h>> 

bamtic  brother,  of  whom  he  ha*  the  rare  or  charge,  it 
.  lifMe  to  pimighment  tinder  tlie\6  (fl7  Vict.  c.  96,  s.  9. 

Case  reserved  for  the  opinion  of  this  Court  by 
Martin,  B. 

The  prisoner  was  convicted  at  the  last  Cornwall 
Assixes,  upon  the  following  counts  of  the  indictment 
which  are  framed  upon  the  latter  part  of  the  9th 
section  of  the  statute  16  &  17  Vict.  c.  9(>. 

Second  count. — And  thejurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  ]H'esent,  that  heretofore  and 
before  and  at  the  time  of  the  committing  of  the 
offence  next  hereinafter  mentioned,  the  said  Robert 
Porter  was  a  lunatic  within  the  meaning  of  the 
statute  in  such  case  maile  and  provided.  And  that 
the  said  Samuel  Porter  before  and  at  the  time  of  the 
committing  of  the  offence  had  the  care  and  charge 
of  the  said  Robert  Porter.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present, 
that  the  said  S.  Porter,  having  the  care  and  charge 
of  the  said  R.  Porter  as  last  aforesaid,  unlawfully 
did  wilfully  neglect  the  said  R.  Porter  so  being 
such  lunatic  as  aforesaid,  against  the  form  of  the 
statute,  &C. 

Fourth  count. — ^And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  heretofore  and 
before  and  at  the  time  of  the  committing  of  the 
offence  next  hereinafter  mentioned,  the  said  R.  Porter 
was  a  lunatic  within  the  meaning  of  the  statute  in 
such  case  made  and  provided,  as  the  said  S.  Porter 
well  knew.  And  that  the  said  8.  Porter  before  and 
mt  the  time  of  the  committing  of  the  said  offence 
liad  the  care  and  charge  of  the  said  R.  Porter.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  S.  Porter,  so  having 
the  care  and  charge  of  the  said  R.  Porter  as  hist 


aforesaid,  unlawfully  did  wilfully  neglect  the  taid 
R.  Porter  so  being  such  lunatic  as  aforesaid,  as  the 
said  S.  Porter  well  knew,  against  the  foim  of  ^ 
statute,  &c 

Sixth  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  heretofore 
and  before  and  at  the  time  of  the  committing  of 
the  offence  next  herainafter  mentioned,  the  aud 
R.  Porter  was  alleged  to  be  a  lunatic  within  Mae 
meaning  of  the  statute  in  such  case  made  and  pro- 
vided. And  that  the  said  S.  Porter  before  and  at 
the  time  of  the  committing  of  the  said  offence  hid 
the  care  and  charge  of  the  said  R.  Porter.  And. 
the  jurors  aforesaici,  upon  their  oath  aforesaid,  do- 
further  present  that  the  said  S.  Porter  so  hating 
the  care  and  charge  of  the  said  R.  Porter  as  but 
aforesaid,  unlawfully  did  wilfully  n^lect  the  saidi 
R.  Porter  so  being  such  alleged  lunatic  as  afore- 
said, against  the  form  of  the  statute,  &c. 

The  evidence  was,  that  the  lunatic  became  lo 
upwards  of  twenty-five  years  ago.  At  first  the  care 
and  charge  of  him  was  taken  by  his  father  andi 
mother.  They  have  been  dead  many  years,  and. 
upon  the  death  of  the  survivor  a  sister  took  charge 
of  him.  She  went  to  America  upwards  of  elereu 
years  ago,  and  since  this  the  prisoner,  who  is  his 
brother,  took  upon  himself  and  has  had  the  sole  and 
exclusive  care  and  charge  of  him,  and  continued  to 
have  it  until  December  last,  when  the  lunatic  wi» 
removed  to  the  county  asylum. 

A  sum  of  6».  or  7».  a-week  was  received  and  taken 
by  the  prisoner  under  some  family  arrangement  of 
the  rents  of  some  houses,  which  apparently  were  the 
property  of  the  lunatic,  in  respect  of  such  care  andl 
charge. 

The  lunatic  was  kept  in  a  room  adjoming  the- 
prisoner's  house,  and  was  attended  to  and  supplied 
with  food  exclusively  by  the  prisoner,  or,  in  his- 
absence,  by  his  wife.  He  was  entirely  deprived  of 
reason,  and  in  body  was  perfectly  helpless  andi 
unable  to  move. 

At  the  close  of  the  evidence  for  the  Crown,  it  was 
objected  by  the  counsel  for  the  prisoner,  that  the 
case  was  not  within  the  above-mentioned  section, 
inasmuch  as  the  care  and  charge  was  by  a  brother 
of  a  brother  in  the  private  hoase  of  the  former,  and 
Reg.  V.  Rimdie,  6  Cox  C.  C.  649,  was  cited. 

I  request  the  opinion  of  the  court  as  follows : 

First,  whether,  if  a  brother  voluntarily  take» 
upon  himself,  under  such  circumstances  as  above 
mentioned,  the  care  and  charge  of  a  lunatic  brother, 
and  kce{)s  him  in  his  private  house,  and  abu-scs  or 
ill-treats,  or  wilfully  neglects  him,  it  is  a  luisde- 
meanor  within  the  9th  section  of  the  16  &  17 
Vict.  c.  96? 

If  the  answer  be  in  the  negative,  then 

Secondly,  whether,  assuming  that  the  wilfnl 
neglect  of  the  lunatic  be  an  indictable  offence  »t 
common  law,  can  the  prisoner  be  lawfully  convicted 
of  it  imder  the  above  counts  ;  and  if  so,  then, 
whether  such  wilful  neglect  is  an  indictable  offeace 
at  common  law?  S.uii'el  Mabtix. 

U.  T.  Cole  for  the  prisoner. — ^Tho  convictisn 
cannot  be  sustained.  The  prisoner  was  found  guilty 
of  neglect  simplicifer.  The  provisions  in  the  Lunacy 
Acts  providing  against  the  abuse  and  ill-treatment 
and  neglect  of  lunatics  ap{dy  only  to  persons' 
attending  on  them  when  in  licensed  houses  or 
registered  asylums,  and  not  to  cases  like  the  present. 
The  8  &  9  Vict,  c  100,  s.  56,  is  expressly  limited  to 
such  persons.  The  16  &  17  Vict.  c.  96  'was  passed 
to  amend  that  Act,  and  seems  to  have  had  in  view 
only  houses  licensed  for  the  reception  of  lunatic 
patients  and  registered  hospitals  or  asylums.  Sect. 
9,  on  which  the  counts  of  the  indictment  now  in 
question  were  framed,  is  as  follows  : 

U  sny  Btiperlntendent,  offlcer,  nurse,  atteiKUnt,  aemat,  or 
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•ttaerpenoa  employed  In  any  registered  hospital  or  Ucenmd 
koaK,  or  uy  peraon  having  the  core  or  charge  of  any  single 
puiEiit,  or  any  attendant  of  any  single  patient.  In  any  way 
iliBn,  ilI4nat,  or  wilfully  neglect  any  patient  In  tmh  hoapital 
orhoiin,  or  Rieh  single  patient;  or  If  any  person  detaining,  or 
bntai;  the  care  or  charge,  or  concerned  or  taking  part  In  the 
>,  care,  or  treatment  of  any  Innatic,  or  other  person 
I  to  be  a  hmatie,  in  any  way  abase,  Ul-treat,  or  wilfuHy 
<  mch  Imiatie  or  alleged  Innatic,  he  shall  be  gnOty  of  a 
nesBOr,  and  shall  be  subject  to  indictment  for  STery 
(■koffeneis,  or  to  forfeit  for  any  such  offence,  on  a  sunuua^ 
eoottetlon  thereof  before  two  Justices,  any  mm  not  esceed- 
iiglK 

Tbe  vonls  "  any  person  having  the  care  or  charge 
of  any  single  patient"  seem  to  refer  to  a  different 
cue  ftx>m  that  of  a  brother  or  other  blood  relation 
tildng  upon  himself  the  care  of  a  lunatic  relative. 
PCELLOR,  J.— The  title  of  the  Act  is  simply  for 
the  regulation  of  the  care  and  treatment  of 
hnutics,  without  any  limitation.  Pollock,  C.B. — 
Tile  fact  of  the  prisoner  being  the  lunatic's 
bfotber  has  nothing  to  do  with  the  construc- 
tion of  the  statute.]  The  statute  only  con- 
templates the  case  of  a  person  having  the  charge 
of  a  single  patient  for  gain  and  emolument  under  a 
moDfiy  contract.  [Eble,  C.  J.— By  the  8  &  9  Vict 
«.  100,  3.  44,  a  licence  was  not  required  for  the 
reception  of  a  single  lunatic  into  a  house,  but  only 
vhere  two  or  more  were  received.  And  sect.  90  places 
persons  who  receive  for  profit '-any  one  potiint" 
under  certain  obligations,  from  whidi  persons  who 
derive  no  profit  are  exempt.  But  then,  if  a  person 
takes  charge  of  a  lunatic  person  for  no  money, 
wliy  is  be  exempt  from  the  penalties  of  the  16  &  17 
Vict  c  96,  8.  9,  in  case  he  in  any  way  abuses,  ill- 
irats,  or  wilfully  neglects  such  lunatic?]  The 
vatient  Robert  Porter  luis  never  been  found  lunatic. 
[Blickbdrn,  J. — If  the  prisoner  shut  him  up  and 
did  not  allow  him  to  be  seen,  and  treated  him  as  a 
Innatic,  as  against  him  the  patient  must  be  regarded 
■>  ao  alleged  lunatic]  In  Sex  v.  Smith,  3  Car.  &  P. 
449,  it  was  held  that  one  who  had  an  idiot  brother  a«  an 
inmate  in  his  house,  and  omitted  to  sujqjly  him  with 
proper  food,  &&,  was  not  indictable  at  common  law 
for  inch  neglect.  And  in  Heg.  v.  Jiuadle,  6  Cox  C.  C. 
o49,  it  was  held  that  a  husband  who  ill-treats  his 
Inatic  wife  waa  not  subject  to  the  penalties  of  16  & 
17Victc.96,s.9. 

il.  Smitk,  Q.  C.  and  Stock,  for  the  prosecution, 
were  not  called  upon. 

PoLLOOK,  C.  B. — This  conviction  must  be 
aflrmed.  We  are  all  of  opinion  that  this  case  is 
not  governed  by  Reg.  v.  Handle,  which  was  entirely 
a  different  case.  The  present  case  falls  within  the 
voids  of  the  16  &  17  Vict.  c.  96,  s.  9,  for  the  prisoner 
VIS  a  person  having  the  care  of  a  lunatic  patient 
and  had  wilfully  neglected  him.  This  ca«e  being 
*ithin  the  words  of  Uie  section  and  not  within  any 
of  the  cases  which  have  created  exceptions  to  it,  the 
conviction  ought  to  be  sustained. 

Eblk,  C.  J.  had  left  the  court,  but  hod  intimated 
tiiat  he  was  of  opinion  that  the  conviction  ought  to 
be  afflimed. 

Haktik,  B. — ^I  am  of  the  same  opinion.  Air. 
C(^  has  failed  to  answer  the  question  I  put  to  him, 
"if  the  section  does  not  apply  to  this  case,  to  what 
does  it  amdy  ?  "  He  said  it  does  not  apply  to  the 
case  of  bwdd  relations.  Now,  as  I  read  sect  9,  the 
Icgialatore  has  provided  for  three  cases :  1.  the  case 
(rf  attendants  and  others  employed  in  registered 
boipitals  and  liccnMd  houses;  2.  the  case  of  any 
•UUed  peraon  having  charge  of  a  single  patient ; 
and  8.  the  case  of  any  one  who  takes  on  himself  to 
attend  or  take  charge  of  any  single  patient.  And 
ifauyone  in  such  last  class  abuses,  ill-treats,  or 
wilfully  neglects  the  lunatic,  ho  is  liable  to  the 
penalties  created  by  the  section.  The  prisoner  is 
[Mao.  Cm.— Vol.  lU.] 


clearly  within  the  third  class.     This  is  a   very 
salutary  enactment 

Blackburn  and  Mellob  JJ.  concurred. 

Cottvictioa  affirmed. 

Saturdag,  AprU  23,  1864. 

(Before  Erle,  C J.,  Pollock,  C.B.,  M.vstis,  B., 
Blackbubx  and  Mellor,  JJ.) 

Reo.  r.  George  Follfobd  and  Fredebick  Gbo. 
Fvllforo. 

MMtmeanor — TjkoI  Govermnent  Act — IiuBctment  for 
bringing  forward  a  house  in  a  street  teithout  consent 
of  hccU  board—Street— a  i'  25  Ficf.  c.  61,  s.  28. 

W/iether  a  houte  or  building  forms  part  of  a  street 
teit/tin  the  meaning  of  the 'A  j-  25  Viet,  c  61,  s.  28 
{Locai  Government  Act  Amendment  Act)  is  a  qnestioa 
offMtfor  a  jury. 

Semble,  that  the  word  "atrtet"  in  the  above  section  applie* 
only  to  a  row  of  houses  in  some  degree  continumu  and 
proximate,  having  an  apparent  continuous  line,  and 
not  to  a  set  of  detached  houses  at  irregular  distances 
and  not  in  a  continuous  line. 

Case  reserved  for  the  opinion  of  this  court  by 
Erie,  C.J. 

At  the  Assizes  and  general  gaol  delivery  holden  at 
Winchester  in  and  for  the  county  of  Southampton, 
in  July  last,  George  Fullford  and  Frederick  Creorge 
Fullford  were  tried  before  me  on  an  indictment 
framed  on  the  28th  section  of  the  24  &  35  Vict, 
c.  61. 

The  indictment  charged  that  they,  after  the  passing 
of  the  Local  Government  Act  (18o8)  Amendment  Act 
1861,  at  the  parish  of  Fareham  in  the  said  county, 
and  within  Uie  district  of  a  certain  local  board  of 
heolth  tJierp,  to  wit,  the  local  board  of  health  for  the 
district  of  Fareham,  in  the  county  aforesaid,  unlaw- 
fully and  injuriously  did  bring  forward  a  certain 
house  there  situate  and  being  in  the  occupation  of 
the  said  G.  FuUfoid,  and  then  forming  part  of  a 
certain  street  there,  to  wit,  West-street,  and  num- 
bered 17  in  the  said  street,  beyond  the  front 
wall  of  the  house  and  building  on  either  side 
of  the  said  house  of  the  said  G.  Fullford,  to  wit, 
fifteen  feet  beyond  the  front  wall  of  the  house  and 
building  on  the  west  side  of  the  said  Iioui<e  of  the 
said  G.  FuUford,  and  four  feet  beyond  tlie  front  part 
of  the  hotiae  and  building  on  the  cjurt  side  of  the 
said  house  of  the  said  G.  Fullford,  without  the  pre- 
vious consent  of  the  said  local  boaxd  of  health. 

Other  counts  charged  tlie  defts.,  in  like  manner, 
with  bringing  forward  a  certain  building  forming 
part  of  West-street,  and  numbered  17,  and  with 
building  on  addition  to  a  bouse  and  to  a  building 
forming  part  of  West-street  and  numlK-Tcd  17, 
beyond  the  front  of  the  house  and  building  on 
cither  side  thereof,  vrithout  suuli  consent. 

The  facts  of  the  case  were  as  follows : — 

By  an  Order  in  Council,  dated  5th  Sept  ISl!),  and 
published  in  the  London  GazetU  of  Sept.  18,  1849, 
the  Public  Health  Act  (sects.  50  and  96  excepted) 
was  ordered  to  be  appUed  to  "the  entire  area, 
places  and  ports  of  places  comprised  within  tho 
boundaries  at  present  fixed  as  the  boundaries  of  the 
porifth  of  Fareham,"  and  such  arcs,  places  and 
parts  of  places  were  constituted  a  district  for  the 
purposes  of  the  said  Act 

The  defts.  are  father  and  son.  The  former,  a 
builder,  purchased,  some  years  ago,  u  piece  of  land 
situate  on  the  north  side  of  the  West-street  of  the 
town  of  Fareham,  on  which  he  erected  a  dwelling- 
honsc,  in  which  he  has  since  resided  with  his  family ; 
and  what  is  now  called  the  West-street  is  u.  public 
highway,  and  forms  a  portion  of  a  turupiko-road 
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originally  made  under  the  provi»ion«  ot  a  local  Act, 
SO  Geo.  S,  c.  14,  bat  is  now  maintained  and  regu- 
lated by  a  subsequent  local  Act  of  1  Will.  4, 
c.  CI,  both  of  which  Acts  are  declared  to  be  public 
Acts. 

The  said  house  was  so  erected  as  to  leave  an 
intetrening  space  between  it  and  the  public  high- 
tray  of  the  said  street,  such  interrening  space  being 
used  as  an  wnamental  garden  in  front  of  the  said 
house,  and  being  about  sixteen  feet  deep  on  the  east 
^de,  and  twelve  feet  deep  on  the  west  side  of  the 
Mid  house,  and  being  separated  from  the  highway 
<rf  the  said  street  by  a  dwarf  wall  and  iron  palisades, 
outside  which  is  a  footway  and  then  a  carriage  road, 
which  together  form  the  highway  of  the  street 
aforesaid. 

The  said  house  of  the  deft.  G.  Fullford,  at  the 
time  alleged  id  the  indictment,  had  a  house  on  cither 
aide  of  it ;  that  on  the  east  side  being  in  course  of 
erection,  and  extending  several  feet  beyond  the 
house  of  the  said  G.  Fullford,  and  each  of  which 
last-mentioned  houses  also  had  an  intervening  space 
or  garden  between  it  and  the  highway  of  the  street 
aforesaid. 

It  was  agreed  by  the  counsel  on  both  sides  that 
the  plan  produced  at  the  trial  on  the  port  of  the 
prosecution,  and  the  model  furnished  on  the  part  of 
the  defts.  might  be  referred  to  for  the  purpose  of 
more  particulariy  delineating  the  relative  position 
of  the  said  before-mentioned  houses  and  public 
highway. 

In  the  month  of  Oct.  1862  the  defts.  poropoted  to 
erect  an  addition  to  and  in  front  of  the  said  ^ouse 
to  be  used  as  a  shop ;  and  on  the  31st  Oct;  18G2 
the  deft.  Fredk.  O.  Fullford  delivered  to  Thomas 
Bndcham,  the  surveyor  to  the  Fareham  local  board 
of  health,  a  (dan  of  the  proposed  work,  and  also  an 
application  in  writing  to  the  local  boaiil  of  healtli, 
in  order  that  he  might  lay  it  before  the  said  local 
l>oard. 

The  following  is  a  copy  of  such  application : 

Meadow-taoose,  Farahsm,  Oct  SL 
Oentlemen, — I  have  this  day  forwarded  to  your  sarreyor 
Mr.  Bnnkhsm  the  plan  and  spMlllcatlon  of  a  ehop  which  I 
pronoM  bnildlng  m  th«  WeMmlnet,  Fnafaam.  1  also  beg 
to  mfonn  yoa  that  dw  work  wan  oommenoed  preTioos  to 
4be  pablieation  ot  the  noUoe  which  yon  have  recently  iwued, 
iMit  u  now  Mapped  until  the  decision  of  the  board  la  made 
known  as  to  the  distance  the  bnUdlna  to  to  be  erected  from  the 
atreet  (Signed)  F.  O.  Fcllvoiw. 

The  following  is  the  notice  so  referred  to  which 
had  been  previously  printed  and  issued  by  the  said 
Iiocal  Board  of  Health : 

Notice. 

Wherean  by  the  Local  Oovemment  Act  (ISM)  Amendment 
Act  18S1.  sect  n,  it  h  enacted  aa  follows : 

It  diall  not  be  UwfoL  at  any  time  or  times  hereafter,  within 
thedtotrictof  oar  local  board  of  health,  to  bring  forward  any 
lionae  or  bnUdinft  forming  part  of  any  street,  or  any  part 
thereof,  beyond  the  front  wall  of  the  boose  or  boilding  on 
«ither  side  thereof,  nor  to  bnlld  any  addition  tliereto  beyond 
the  front  otsoeh  bouse  or  bonding,  on  either  side  ot  the  same 
as  aforesaid,  withoot  the  previous  consent  of  soch  k>cal  hoard. 

Now  we,  the  Local  Board  of  Health  for  the  district  of 
fareham,  in  the  county  ot  Boutliamptoa,  do  hereby  give  you 
notice,  that  any  person  offending  against  the  above-named 
jnovlnoos  ot  die  sakl  Act  will  be  proceeded  against  as  the 
Jaw  directs.  By  order  of  the  Local  Board, 

Fanham,  ISth  Oct  18*1:  Ai.ruD  Duvkh,  Clerk. 

The  said  plan  of  the  said  F.  O.  Fullford  showed 
that  tiie  proposed  erection  was  intended  to  cover  the 
whole  of  the  intervening  space  between  the  house 
of  the  said  6.  Fullford  and  the  said  street  or  high- 
way, except  an  interval  of  nine  inches  immediately 
against  the  footway  forming  part  of  the  said  high- 
way, and  that  it  was  to  extend  eight  feetbtn-ond  the 
front  of  the  house  on  the  east  side  thereof  nearest 
to  the  said  highway.  But  in  truth  no  part  of  the 
said  erection  was  built  nearer  to  the  said  highway 
than  4ft.  4in. 

The  said  application  so  made  by  the  said 
I'.  G.  Fullford  was  taken  into   consideration  by 


the  local  board  of  health  on  the  then  next  follow- 
ing day,  and  a  resolution  was  come  to  by  the  nid 
bMrd,  which  was  conuniulcated  to  the  s«d  defta. 
by  the  following  letter : 

FarehanL  1st  Not.  IWS. 

Sir,— I  am  directed  by  the  Fareham  Local  Board  of  Heatth 
to  Inform  yoo  that  the  plan  ot  a  shop  intended  to  he  erectad 
by  yoo  In  the  West^treet  has  been  laid  before  them,  awl  that 
with  regard  to  the  boundary  they  require  yon  to  keep  t^ 
line  of  street  which  wlU  be  pointed  out  to  yon  by  the  ser^ 
veyor. — I  am,  Sir.  &c.,  AuvKH  Dsn'EK,  Clerk. 

Mr.  F.  a  FolUord. 

On  the  same  day  (the  1st  Not.)  the  uiA  Thomu 
Buckham,  by  direction  of  the  said  local  board,  went 
to  the  said  house  of  the  said  G.  Fullford,  and  there 
saw  the  two  defts.  O.  Fullford  and  F.  G.  FulUoid, 
who  were  then  personally  working  at  the  said  pn>- 
posed  erection ;  and  the  said  T.  Buckham  pointed 
out  on  the  ground  there  the  exact  line  within  wlucfa< 
the  said  defts.  were  required  by  the  said  local  baud 
to  keep  the  said  erection ;  that  is  to  say,  the  ex- 
treme of  the  front  wall  (being  that  of  the  door 
porch)  of  the  house,  on  the  east  side  of  the  ukl 
proposed  erection,  and  which  was  many  feet  beyond 
the  front  wall  of  the  house  ^on  the  west  side  d  the 
said  proposed  erection. 

The  defts.  subsequently  built  the  addition  to  the- 
said  house,  as  shown  on  the  said  plan  and  luodd, 
being  beyond  the  line  of  front  so  pointed  out  by  ^ 
said  T.  Buckham,  and  contrary  to  the  aforesaid 
directions,  and  against  the  consent  of  the  said  local 
board  of  health,  and  the  said  shop,  which  has  sn^ 
internal  communication  with  the  said  dwelling- 
house,  was  opened  for  business  about  Christmas 
1862,  and  has  since  been  used  and  occupied  as  a 
grocer's  shop,  in  connection  with  the  said  dwelling- 
house  of  the  said  G.  Fullford,  by  the  said  F.  6, 
FuUford. 

Later  in  the  said  month  of  Nov.  1862,  notice- 
was  given  to  the  defts.  by  direction  of  the  said 
local  board  of  health  calling  upon  them  to  remove- 
so  much  of  the  said  erection  as  projected  beyond 
the  line  prescribed  to  them  by  thrar  said  surveyor  ^ 
and  the  defts.  not  having  done  so,  on  the  27th  Jan. 
following  another  notice  was  given  to  the  sud  defts- 
by  the  Erection  of  the  said  local  board  that  an  in- 
dictment would  be  preferred  against  them  at  the 
next  Assizes  for  ii^nging  the  provisions  oi  tlK- 
Local  Government  Act  (1858)  Amendment  Act 
1861,  by  making  the  said  erection  without  the  con- 
sent of  the  said  local  board  of  health,  and  at  the  said 
Spring  Assizes  for  the  said  coimty  an  indictment 
was  accordingly  preferred,  and  a  true  bill  found  by 
the  grand  jury  against  the  said  defts. 

The  town  of  Fareham  is  a  market-town,  contain- 
ing, according  to  the  hut  census,  a  popiilatioo  of 
6000  inhabitants.  It  lies  on  the  main  road  between 
the  towns  of  Portsmouth  and  Southampton,  and 
is  crossed  by  two  turnpike-roads,  which  con- 
stitute the  public  highways  of  the  four  prin- 
cipal streets  of  the  said  town,  of  which  West-street 
is  one. 

Under  the  order  in  council  before  mentioned  a^ 
system  of  drainage  and  water  supply  has  been  intio- 
duced  into  die  said  town,  and  the  Fublic  Health 
Act  has  otherwise  been  put  into  full  operatioir 
therein. 

Tho  turnpike-roads  before  mentioned  are  repriw* 
by  die  turnpike  trustees ;  that  forming  the  West- 
street  or  highway  in  question  under  the  before- 
mentioned  Acts  of  the  50  Gea  3,  c.  14,  and  I  WilL 
4,  c.  61 J  but  the  local  board  of  liealth  A  /«* 
exercise  jurisdiction  over  them  so  far  as  requisite 
for  effectuating  the  general  purpoaes  c*  the  Vnblic 
Health  Act,  and  over  all  the  private  V^^f^^K 
abutting  on  the  said  roads  as  part  of  the  distnct  rf 
the  said  local  board,  but  the  defts.  dispute  thor 
right  so  to  do. 
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The  public  sewerage  and  water  pipes  are  carried 
under  West-street  throughout  its  whole  extent,  and 
all  the  houses  in  the  said  street  (the  deft.'s  house 
inclnded)  are  in  connection  therewith.    The  street 
is  also  lighted  with  public  gas  lamps.    The  words 
"West-street"    are   conspicuously  painted  on  the 
honses  at  each  end  thereof,  and  the  houses  in  the 
md  street  on  both  sides  thereof  are  numbered.    The 
asid  street  has  a  raised  footway  on  either  side  thereof, 
as  shown  on  the  model.    The  footway  on  the  north 
aido  of  the  said  street  on  which  the  def  ts.'  honse  is 
ritnat^  rariea  in  width  from  nine  to  fourteen  feet 
in  different  part*  thereof,  and  is   flagged   about 
one-third   of  its    whole  extent,  and  hiu  a  curb- 
stone for  two-third*  of  it*  whole  lengUi,  but  imme- 
diately opposite  to  0»  def  ts.'  house  for  some  distance 
on  eiuier  side,  and  in  some  other  parts  of  the  street, 
it  has  at  present  neither  curb  or  flag-stone.    The 
■aid  street  contains  a  Market  Hall,  Trinity  Church, 
two  dissenting  chapels,  an   institution   hall    and 
charity  school.    All  excepting  Trinity  Church  are 
neariy  a  quarter  of   a  mile  distant   from  defts.' 


Upon  the  abore  facts  I  directed  the  jurr  to  find 
the  dcfts.  guilty  and  they  were  convicted;  and  I 
recited  the  judgments  and  admitted  the  dcfts.  to 
ban,  and  rcscnred  for  the  consideration  of  this  Court 
the  question  whether  the  erection  of  the  sold  shop 
and  building  by  the  defts.  under  the  circumstances 
above  mentioned  comes  within  the  prohibition  con- 
tained in  the  asth  section  of  the  sUtnto  24  &  25 
Vict,  c  61,  upon  which  the  indictment  was  framed. 

Wn-LiAjf  EbIiE. 

The   Solicitor- General  for   the  defts.— The  shop 
fiont  was    built   on  what  was  formerly  a  garden 
inclosed  by  s  wall,  and  was  about  four  feet  from  the 
footway.    The  24  &  25  Vict,  c  61,  s.  28,  enacts  that 
"it  shall  not  be  lawful  within  the  district  of  any 
local  board   to  bring  forward  any  house  or  building 
fanning  part  of  any  street,  or  any  part  thereof 
beyond  the  front  wall  of  the  honse  or  building  on 
either  side  thereof,  nor  to  build  any  addition  thereto 
beyond  the  front  of  such  honse  or  building  on  either 
•iw  of  the  same,  as  aforesaid,  without  the  previous 
consent  of  such  local  board.    First,  this  was  not  a 
(tieet.  In  the  Public  Health  Act  1848,  incorporated 
with  the  24  &  25  Vict.  c.  61,  a  street  is  defined  by 
»ect.  2, — "  the  word  •  street'  shall  apply  to  and  in- 
clude any  highway  (not  being  a  turnpike-road),  Sec." 
In   this  case   the  road  is  a  tumpike-road,    and  it 
was  intended  to  exclude  such  roads  from  the  juris- 
diction of  the  local  boards,  and  to  leave  them  under 
the  jurisdiction  of  the  turnpike  trustees.    And  that 
this  was  intended,  is  further  shown  by  21  &  22  Vict, 
c.  98,  8.  41,  which  empowers  local  boards  to  enter 
into  agreements  with  turnpike  trustees  a*  to  the 
repair,  Ac    of  roads  and  streets  within  their  dis- 
tricts.   [Ervb,  C.  J.— The  definition   of  "  street " 
in  the  11  &  12  ATict.  c.  63,  has  relation  to  sect.  68 
o(  that  Act,  which  vests  the  jHoperty  in  the  streets, 
4c.  in   the  local  boards,  and  to  show  that  it  was 
not   intended   to   take  the  property  in    tnmpike- 
roada  oat  of  the  turnpike  trusteesj^    In  the  Towns 
Lnprorement  Clauses  Act  (10  &  11  Vict.  c.  34\  s.  68, 
the  phrase  "house  or  building  projecting  oeyond 
the  regular  line  of  street"  is  used.     This  is  not  a 
street,  because  the  houses  have  gardens  in  front  of 
them,  and  the  houses  are  not  all  at  an  equal  distance 
Inm  the  road.    What  is  to  reguUte  we  length  of 
the  gardens  in  front  of  houses  so  as  to  form  a 
street?    If  houses  with  gardens  of  20  feet  only  are 
in  a  street,  -why  not  houses  with  gardens  of  100 
yards  in  front  of  them  ?    Again,  the  houses  on  the 
same  side  of  the  way  are  detached,  each  standing 
<n  its  own  land.    [Mellor,  J. — Some  houses  like 
these  have  ground  in  front  belonging  to  them,  un- 
fcnci-d  from  the  public  way,  on  which  the  public 


can  go ;  others  have  the  ground  in  front  fenced  off, 
and  on  which  the  public  cannot  go.  Is  the  same 
rule  of  construction  to  apply  to  both?  It  is  clear 
the  clause  applies  to  houses  only  which  do  not  come 
closeupto  the  roadway.  Blackbubk,  J. — ^Itisdifficult 
to  say  that  Devonsmre-house,  in  Piccadilly,  forms 
part  of  the  street.]  This  was  originally  a  country 
road  vested  in  trustees,  and  now  the  houses  do  not 
adjoin,  but  are  detached  at  irregular  distances. 
[Pollock,  C.  B. — How  could  you  apply  the  term 
'■street"  to  such  houses  as  Lord  Wnvncliffe's,  in 
Curzon-street,  Mayf air ;  or  Mr.  Holford's,  in  Park- 
lane?  The  projection  in  front  of  Sir  John  Soane's 
Museum,  Lincoln's -inn -fields,  was  maintained, 
although  it  was  said  to  be  contraiy  to  the  pro- 
visions of  the  Metropolitan  Building  Act]  Inde- 
pendently of  the  statute,  the  defts.  had  a  right 
to  build  on  their  own  land,  as  they  have  dime, 
and  the  words  of  the  statute  should  be  much 
more  stringent  than  they  are  to  take  away  such 
right. 

CVeri'c^  Q.C.  for  the  prosecutors.— I  agree  that 
it  is  only  by  the  cogent  words  of  some  statute  that 
a  party  is  to  be  prevented  from  dealing  with  his  own 
property  as  he  pleases.  In  this  case  the  defts.  are 
iwevcnted  from  doing  so  by  the  24  4  25  Vict.  c.  61, 
s.  28,  which  prevents  them  bringing  forward  their 
house  or  shop  beyond  the  front  wall  ot  the  house  or 
building  on  either  side  thereof.  That  does  not 
mean  the  houses  ot  buildings  on  either  side  "  in  a  line 
therewith."  Unless  this  place  is  not  a  street,  the 
defts.  have  infringed  the  statute.  The  real  question 
is,  is  this  a  street,  or  does  the  defts.'hoase  form  part 
of  a  street  ?  [MAinmi,  B. — Is  this  a  question  of 
fact  or  law  ?]  It  is  a  question  of  law.  It  is  called 
West-street ;  but  it  is  conceded  the  name  is  not  conclu- 
sive. It  is  the  ordinary  access  from  the  town  to  the 
railway-station.  This  is  a  highway  in  a  town,  and 
the  object  of  the  statute  was  to  compel  uniformity  of 
line  of  buildings  in  towns.  The  meaning  of  the 
word  street,  a*  given  in  Johnson's,  Webster's,  and 
Richardson's  dictionaries  was  quoted. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the 
question  whether  this  was  a  street  or  not  was  a 
question  of  fact  for  the  jury,  which  has  not  been 
determined  by  them,  and  therefore  that  this  convic- 
tion cannot  be  sustained.  I  believe  that  all  of  us 
are  not  agreed  as  to  whether  this  was  a  street  or  not. 
I  and  some  of  my  brothers  think  that  it  was  not. 
Speaking  for  myself  only,  in  m^  opinion,  and  as  far 
as  it  is  a  matter  of  law  on  which  it  is  necessary  to 
give  a  direction  to  the  jury,  this  set  of  detached 
houses,  all  of  which  were  not  in  a  continuous  line, 
and  had  not  an  apparent  continuous  line,  was 
not  a  street  within  the  meaning  of  the  Act  in 
question. 

Erle,  C.  J.— I  am  of  the  same  opinion.  Tlie 
question  is,  what  is  the  meaning  of  the  word 
"  street "  in  sect.  28  of  24  &  25  Vict.  c.  61  ?  I  thini; 
the  word  "street"  was  meant  to  apply  only  to  a 
row  of  houses  in  some  degree  continuous  and  proxi- 
mate to  one  another,  and  I  ought  to  have  left  the 
question  to  the  jury,  telling  them  that  if  in  their 
opinion  the  houses  had  not  that  degree  of  con- 
tiguity and  proximity  that  was  necessary  to 
constitute  a  street,  they  ought  to  have  acquitted 
the  defts. 

Martin,  B. — ^I  am  of  opinion  tUs  was  of  necessity' 
a  question  for  the  jury.  In  tisa:  case  I  am  quite 
satisfied  that  this  was  hot-a'street  within  the  mean- 
ing of  the  Act  of  ParKaaent. '  It  was  a  questiooi  of 
fact  for  the  jury  to  determine. on  the'  best  diieefioa 
that  the  judge!  could  give  to  the  jury  under  ttecir- 
ctunstanccs.  In  this  case  there  is  really  nothtag  to 
guide  them  to  the  conclntida  Oat  it  was  a  street. 
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The  name  is  not  oondasiTe,  tor  the  old  Watling- 
stwet  in  many  parts  had  no  houses.  The  question 
not  having  been  left  to  the  jviy  I  concur  in 
thinking  ^at  the  conriction  cannot  be  sustained. 
I  dionld  rather  have  left  the  case  to  the  jury,  with 
the  intimation  that  this  was  not  a  street. 

Blackbubn',  J. — I  am  of  the  same  ojunion.  I 
agree  that  this  was  a  question  of  fact,  whether, 
within  the  meaning  of  the  24  &  25  Vict.  c.  61,  s.  28, 
this  bouse  formed  port  of  a  street.  Whether  the 
houses  and  buildings  on  one  side  of  a  road  are  so 
continuous  as  to  form  a  continuous  road  is  a 
qnestion  al  fact.  In  the  present  case  I  incline  to 
wink  that  thqr  did,  but  still  that  was  a  question 
for  the  juiy,  on  which  they  might  have  found  either 
way  consistently  with  the  evidence. 

Mellob,  J. — ^I  am  of  the  same  opinion.  I  agree 
with  my  brother  Blackburn,  that  if  on  the  ques- 
tion'of  whether  this  was  a  street  having  been  snb- 
mitted  to  the  jury  they  liad  found  eitiier  way,  I 
should  not  have  been  disposed  to  disturb  the  finding. 
The  qnestion  really  is,  whether  these  houses  were 
so  near  as  to  form  a  (iontinnous  row  of  buildings, 
and  the  question  was  really  one  for  the  jury, 
whether  they  formed  a  street  or  not 

CoHviction  quashed. 


(BeloK  Pollock,  C.B.,  Mabtin,  B.,  Btlbs,  Black- 
burn and  Mbllob,  J  J.) 

Reg.  a  James  Leb  amd  axoiheb. 

Fabe  pretences — Iiulictment — Particularity — Evidence. 

Tie  indictment  charged  that  prisoners  falseh  pretended 
that  two  loads  of  soot  whim  the  prisoners  then  delivered 
weighed  1  Until  aot.,  whereas  they  weighed  but  1  ton 
13  cwt,  bjf  means  of  which  false  pretence  the  prisoners 
obtained  6s. 

Tk»  ecidemx  was  that  a  contract  existed  between  prose- 
otter  and  prisonert  for  toot,  which  prosecutor  was  to 
iujr  at  the  rate  of  3os.  per  ton.  Deliveries  were  made 
Jnm  time  to  time,  and  paymatt  was  made  according  to 
Me  quantities  so  pretended  to  be  delivered.  The  pri- 
mmm  put  broken  brides  and  stack  among  the  soot  in 
tJmir  eeart,  and  went  to  a  pubUe  weighing  machine,  and 
got  the  whole  weighed  and  a  ticket  of  swA  weight 
given.  AJierioards  the  bricks  and  Jack  were  removed 
and  the  cart  with  the  soot  in  it  taken  to  the  prosecutors 
and  the  soot  deUvered  and  the  tidcets  presented  and 
pt^pnent  made  by  the  proseaUor  according  to  the 
weights  ^leeified  tn  the  tickets: 

Hdd,  that  the  indictment  was  svffieienthf  ipecffic  in 
Jbrm,  and  that  the  prisoners  were  mdictaolejfor  obtain- 
ing mmof  by  false  pretences. 

Case  reserved  for  the  opinion  of  this  court  at  the 
last  NoM&igkamshire  Michaelmas  Sesdom. 

Hie  two  prisoners  were  convicted  of  obtaining 
money  under  false  preteoces. 

Tlie  indictment  charged  in  the  first  count  that  the 
prisoners  on  the  20th  Aug.  at  Oxton  did  falsely  pie- 
tend  to  one  Joseph  Bnrgess  Thorman  that  two  loads 
of  soot  which  the  priswtem  then  deUvered  to  the 
said  J.  B.  lliurman  did  together  wei^  1  ton  and 
17  cwt,  whereas  in  fact  the  said  two  loads  of  soot 
did  not  weigh  together  1  ton  and  17  cwt.,  but  only 
weigjied  1  ton  13  cwt.,  the  stud  priscmers  well  know- 
iat  the  said  prateaM  to  be  false,  by  means  of  which 
faw  ptetence  the  said  prisoners  obtained  from  the 
said  J.  B.  Tkannan  8s:  with  intent  to  defraud. 

nw  seoond  ooant  diarged,  that  tlie  prisoners 
<m  tke  SOth  Aug.  at  Oxton  did  falsely  pretend 
to  OM  J.  B.  Thaman  tliat  tliMe  loads  of  soot, 
oae  sf  wliidi  said  Isads  ti  soot  the  prisoners 
ddimed  «»'  tke  mU  i.  B.  Tbvmvi  on  the  17th 


Aug.,  and  the  remaining  two  loads  of  which  soot 
the  prisoners  delivered  to  tl>e  said  J.  B.  llninnaii 
on  the  20th  Aug.  aforesaid,  did  together  weigh  2  tons 
II  cwt.  2  qrs.,  whereas,  in  fact,  the  said  three  loads 
of  soot  did  not  weigh  together  2  tons  11  cwt.  2  qrs., 
but  only  weighed  1  ton  9  cwt,  the  said  prisoDeis 
well  knowing  tiie  said  pretence  to  be  false,  by 
means  of  which  false  pretence  the  said  prisoners 
obtained  from  the  said  J.  B.  Thnrman  2L  Is.  with 
intent  to  defraud. 

The  prueecntor  was  a  farmer.  The  prisoners  woe 
chimney  swcepera,  of  whom  the  proaecntor  bad 
agreed  to  puicliasc  soot  at  the  rate  of  U  18<.  per 
ton. 

On  the  1 7th  Aug.  the  prisoner  Lee  delivered  to 
the  pro84x;atw  a  cart  load  of  soot,  and  at  the  same 
tim^  presented  to  the  prosecutor  a  ticket  of  the 
alleged  weight  of  the  soot(U  cwt.  2  qrs.) 

The  soot  was  weighed  and  a  ticket  obtained  at  a 
public  weighing  machine,  seven  or  eight  miles 
distant  from  the  prosecutor's  residence. 

Prosecutor  paid  Jjee  IL  7s.  6d.  for  that  soot, 
believing  there  was  14  cwt  2  qrs.,  as  stated  on  Ihv 
ticket 

On  the  20th  Aug.  both  prisoners  delivered  to  the 
prosecutor  two  loi^  of  soot,  and  gave  to  the  prose- 
cutor two  tickets  of  the  alleged  weight  of  such  two 
loads. 

Tlie  soot  was  weighed,  and  tlie  tickets  obtunel 
at  the  same  weigMng  machine  as  before ;  the 
weight  of  one  load  was  stated  on  the  ticket  to  be 
17  cwt  2  qrs.,  and  the  weight  of  the  other  load  was 
stated  cm  the  otiier  ticket  to  be  I  ton  I  qr.,  and  the 
prisoner  Lee  said  those  were  the  weights  of  the  two 
loads. 

The  prosecutor  then  pitid  the  prisoners  for  Ac 
two  loads  of  soot  according  to  the  weights  stated 
in  the  two  tickets,  believing  those  weights  to  bv 
correct 

The  two  loads  of  soot  were  tben  put  to  tlie  first 
load  of  soot  bought  on  the  17th  Aug.,  the  prosecu- 
tor not  then  having  suspicion  of  any  fraud  having 
been  committed,  but  in  a  few  hours  afterwards,  a. 
consequence  of  information  received  by  the  prosecu- 
tor, the  three  loads  of  soot  were  weighed  by  hio, 
and  the  three  loads  together  were  found  to  contun 
only  1  ton  9cwt,  being  1  ton  2cwt.  2qrs.  less  than  tlie 
weight  represented  by  the  prisoners  to  be  c(m- 
tained  in  the  three  loads,  and  8  cwt  less  than  the 
weight  represented  to  be  contained  in  the  two  loadt 
last  deUvered. 

The  price  of  1  ton  9  cwt  would  have  hecn  only 
SL  lis.  The  price  of  the  three  loads,  at  the  wdgbt 
pretended  by  the  prisoners,  was  AL  18*.,  and  nat 
sum  was  actuaUy  pud  by  the  prosecutor  to  the 
prisoners.  The  price  of  the  two  loads  last  delivsnd 
at  the  weight  pretoided  by  the  prisoners  wM 
31. 10s.  6d.,  which  smn  was  paid  by  Mr.  ThnrmiB 
to  the  prisoners  on  the  20th  Aug. 

The  tliree  tickets  were  produced  by  the  proseco- 
tion  during  the  trial,  and  pat  in  evidence. 

It  was  proved  on  the  trial  that  three  loads  of  what 
appeared  to  be  soot  were  weighed  by  the  prisoners 
at  the  machine  mentioned  in  the  tickets,  and  that 
the  weights  represented  on  the  tickets  were  the 
weights  of  the  three  loads  at  the  time  they  weto 
weighed. 

It  was  also  proved  that,  between  the  time  of 
weighing  the  last  two  loads  of  soot  at  the  marhiao 
and  the  delivery  of  the  soot  to  the  prosecutor, 
the  prisoners  had,  during  tlie  transit  removed  from 
the  carts  in  which  what  appeared  to  be  soot  was 
conveyed,  tliree  bags  fnU  of  broken  bricks  and  wet 
ooal  siad^  weighing  upwards  of  4  cwt,  and  whiA 
was  in  tbe  carts  when  the  loads  were  wci^ied ;  and 
that,  between  the  weighing  machine  and  prose- 
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enter's  ]»«iiiiaes  vru  a  distance  of  several  miles ;  so 
that  thoefore  the  prisoners  had  ample  opportunity 
of  remoring  other  soot  from  the  cart  without  being 
obsemd. 

Cpon  thdr  arrest  the  prisoner  Lee  said,  in  allusion 
to  the  bags  of  bricks  and  coal  slack,  '■  We  were 
taking  those  bags  to  a  man's  garden  at  Carrington, 
and  we  forgot  to  leave  them ;"  but  no  evidence  was 
offered  in  support  of  this  statement,  nor,  except  as 
aforesaid,  was  any  explanation  given  of  the  deficiency 
between  the  soot  delivered  and  the  weight  mentioned 
on  the  tickets. 

The  pisoner's  counsel  objected  to  the  intlictment 
that  it  did  not  sufficiently  set  forth  the  false  pretence : 
that  it  ought  to  have  set  forth  the  fact  that  the 
soot  was  weighed  and  tickets  were  given  that  it 
ought  to  have  set  forth  the  contents  of  the  tickets, 
and  then  ought  to  have  alleged  that  the  false  pre- 
tence was  the  production  of  the  tickets.  Prisoner's 
counsel  also  objected  that  it  was  not  on  offence 
under  the  statute  to  cheat  by  false  representation  of 
tiie  weight  of  the  soot. 

The  Court  overruled  the  objections,  and  held  that 
it  was  an  offence  within  the  statute,  that  the  false 
pretence  was  sufficiently  set  forth  in  the  indictment, 
and  that  the  tickets  were  only  matters  of  evidence, 
and  that  it  was  not  necessary  to  set  them  out  in  the 
indictment. 

The  iu>y  found  the  prisoners  guilty,  but  the 
prisoners  counsel  requested  a  case  for  the  court 
above.  The  Sessions  respited  judgment  and  dis- 
charged the  prisoners  upon  their  own  recog- 
nisances. 

The  questions  left  for  the  consideration  of  the 
Conrt  for  Crown  Cases  Reserved  are — first,  is  the 
false  representation  of  the  weight  of  the  soot  a  false 
petence  within  the  statute?  and  if  so,  secondly,  is 
that  pretence  sufficiently  set  forth  in  the  indictment  ? 
Bklpkb,  Chairman. 

Ttatman  for  the  prisoner. — The  conviction  can- 
not be  sustained.  First,  the  indictment  is  insuf- 
ficient for  not  alleging  that  the  ticket  was  used 
as  a  false  pretence.  It  must  be  shown  what  the 
filie  pretences  are  by  which  the  property  is  obtained : 
(Bex  T.  Maaon,  2  T.  B.  581.)  So  in  iicr  v.  Munox,  2 
Stra.  1127,  it  was  Iield  necessary  to  specify  the  false 
tokois  in  the  indictment  by  which  the  property  was 
obtained.  The  ticket  was  the  inducement  to  the 
KOKCtttor  to  part  with  his  money.  [Mellor,  J. — 
llie  ticket  is  only  the  means  of  proof — tlie  false  as- 
sertion is  the  same.]  Secondly,  assmning  the 
indictment  good,  no  offence  was  proved.  This  was 
an  ordinary  case  of  buying  and  selling,  in  which  the 
seller  gave  short  weight.  That  is  not  indictable : 
(Reg.  V.  Saghton,  6  Cox  C.  C.  659.)  [Mabtik,  B.— 
Aot  SO.  At  the  time  of  the  delivery  of  the  soot  a 
ticket  is  presented,  which  truly  specifics  what  was 
the  weight  of  the  cart  at  the  weiglung  machine,  but 
then  that  was  made  up  partly  by  broken  bricks  and 
lUck,  and  the  prisoners  pretended  that  it  was  all 
soot,  and  the  ticket  was  used  to  vouch  that  false 
pretence.]  (Bex  v.  Rftd,  7  C.  &  P.  848,  was  then  cited.) 
[BLacKBUBK,  J.— That  was  overruled  by  Jieg.  v. 
Sherwood,  7  Cox  C.  C.  270,  from  which  the  present 
case  cannot  be  distinguished.]  In  this  case  the 
posecutor  got  a  quantity  of  soot  in  respect  of 
his  oontrmct,  but  not  all  the  weight  that  he  was 
entitled  to.  This  is  not  a  case  of  false  pretences 
such  aa  waa  contemplated  by  the  statute. 

Care,  for  the  prosecutor,  was  not  called  upon  to 
argue. 

PoixooK,  C.  B. — We  are  all  of  tho  same  opinion 
that  the  indictment  is  good,  and  that  the  evidence 
supports  the  indictment.  The  objection  to  the 
indictment  is  not  well  founded.  The  indictment 
state*  the  offence  in  the  words  of  the  statute,  and  it 


is  not  necessary  to  state  more  than  the  genwal 
nature  of  the  offence  as  it  is  hei^  stated.  The  case 
of  Reg.  V.  Sherwood  is  in  point.  As  to  mere  false 
representations  in  buying  and  selling,  and  in  the 
course  of  bargaining,  it  was  not  the  object  of  the 
Legislature  to  make  them  the  subject  of  indictment 
for  false  pretences.  But  in  this  case,  though  a 
bargain  was  made  in  the  first  instance,  yet  by  a 
subsequent  device  the  buyer  was  imposed  on  by  the 
seller  as  to  the  quantity  of  soot  delivered,  and  that  ' 
was  the  subject  of  indictment.  Tho  conviction  will 
therefore  be  affirmed. 

Mabtiv,  B. — I  am  of  the  same  opinion.  There 
can  lie  no  doubt  in  this  case  on  the  second  count  of 
the  indictment,  whicli  states  precisely  what  the 
circumstances  were.  It  is  true  that  the  weight  of  the 
soot  was  vouched  by  a  ticket,  but  that  was  used  only 
to  confirm  the  prisoner's  statement,  while  in  reality 
it  was  merely  a  lie,  with  the  circumstance  of  a 
ticket  been  used  as  a  voucher  that  that  was  the 
weight  of  the  soot,  but  in  fact  it  was  made  up  with 
bricks.  It  was  not  necessary  to  mention  the  ticket 
in  the  indictment,  for  that  was  merely  evidence  of 
the  false  pretence  by  which  the  money  was  obtained. 
This  is  a  clear  case 

The  rest  of  the  Conrt  concurring, 

^_^      Conrietiun  affirmed. 

(Before  Pollock,  C.  B.,  Mabiix,  B.,  Btles, 
Blackburii  and  Mellob,  JJ.) 

Beo.  v.  Laxgmbad. 

Indictment — iMrceny  and  receiving — Recent  potsemon— 
Euidemx. 

hit  a  preamption  of  fact,  and  not  an  implication  of 
law  front  evidence  of  recent  poteemion  of  ttolen  pro- 
Jterty  unaecounted for,  whether  tlie  offence  of  iteming, 
or  fyffdoniotub/  receiving,  has  been  committed. 

Where  an  indictment  contains  countB  for  larcem/  and 
receiving,  tmlen  the  evidence  exclude*  the  probability  of 
one  or  the  other  offence  having  been  committed,  the  cate 
thould  be  left  to  the  jury  on  both  count*. 

Case  reserved  for  the  opinion  of  this  court  at  the 
General  Quarter  Sessions  of  the  pence,  held  at  the 
Castle  of  Exeter,  in  and  for  the  county  of  Devon, 
on  the  23rd  Feb.  18C4. 

James  Langmead  was  indicted  and  tried  for : 

1st  count.  Stealing  at  Belstone,  on  the  22nd  Dec. 
1863,  four  wether  sheep,  two  ewes,  and  six  sheep,  of 
the  goods  and  chattels  of  George  Ulanflcld. 

2nd  count.  Feloniously  receiving  the  said  sheep, 
knowing  them  to  have  been  stolen. 

The  following  is  the  material  part  of  the  evi- 
dence taken  at  the  trial : — 

a«org«  Qlanfleld,  fanner,  at  Bchtone.— Haa  a  right  of 
common  on  Belstone.common.  Had  nixty-one  aheap  on  thA 
common  in  tho  month  of  December  last  About  a  fortnight 
before  Chrlstmaa.dajr  I  saw  all  my  sheep  bnt  tiro  on  the  com- 
moa  About  Thnmday  or  Friday  after  Ohriatmaa^lay  I  went 
to  aee  my  aheep,  and  found  all  except  thirteen.  On  the  3rd 
Feb.  1  went  to  CoUyprieat,  Mr.  Bond'a  farm  ;  saw  tweuty-ooa 
aheep  there  of  the  Dartmoor  breed.  I  examined  them  and 
waa  ceitsin  there  were  four  of  mine  there.  I  went  again  on 
the  following  Tuesday.  Examined  the  flock  again,  and  then 
found  aix  of  my  sheep,  two  ewea  and  four  wethers  (including 
the  four). 

John  French,  servant— Living  with  Mr.  Langmead.  Be 
kept  a  car  Just  before  Chriatmaa.  He  baa  two  aona,  one  about 
twelve,  the  other  about  eight  One  morning  In  Christmas 
week  he  told  me  to  get  the  car.  I  got  the  car  and  went  with 
mymaateraad  hla  tvo  aona  as  far  aa  Sticklepatb.  Went 
through  Mr.  Beddaway'a  court  to  get  to  the  road,  and  came 
out  in  the  road  about  two  milea  from  Okehamplon,  about  ona- 
mile  and  a-half  from  Stlcklepath.  When  we  came  to  the 
turaplke-road  we  went  on  to  the  head  of  Stlcklepath,  and  then 
I  went  back  again.  We  did  not  go  Into  the  village;  I  went 
within  about  a  gtmahot 

Elizabeth  Wllla.— I  live  at  Stlcklepath.  The  house  I  occupy 
Joins  the  high  rood.    I  was  out  of  my  bed  and  saw  a  Sock  of 
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sbaep  going  thraugh  the  village,  driven  by  two  boys.  I  cumot 
say  who  they  were.  Hy  impreiwlon  wu  that  they  were  Ur. 
Lengmead'B  boym  It  was  before  ChrtotmM,  and  bright  moon- 
light. It  WW  euiy  In  the  morning ;  I  cumot  tell  at  all  what 
t&ie. 

Croea-ezamtaed.— It  is  a  common  thing  for  sheep  to  be 
driven  throngh  Stlcklepalh.  I  cannot  say  whether  it  waa  a 
month  before  Christmaa 

John  Hnnt— In  employment  of  Mr.  William  Smith,  oattle 
dealer.— On  the  SSrd  Dec  I  went  to  the  King  William  Inn, 
about  a  mile  from  Exeter,  at  seven  o'clocic  In  the  morning,  in 
conaeaaence  of  directiona  given  by  my  maitt<<r.  I  naw  that  no 
aheep  bad  passed,  and  then  I  went  on  to  the  Okehampton-road 
halt-a-roUa,  and  there  I  met  a  boy  with  a  flook  of  sheep— 
twenty-one.  I  spoke  to  the  boy,  and  having  tipiken  to  him  1 
drove  the  sheep  back  to  the  Inn  and  went  Intu  the  public- 
house.  1  flrst  saw  prisoner  outside  the  pablic-bouse ;  another 
boy  was  with  him.  Both  boys  had  breakraat  One  of  the  boys 
is  here  now  (points  him  out  in  court).  That  Is  the  boy  that 
drove  tlie  sheep  1  put  the  sheep  into  a  lane  by  the  roadside, 
and  then  went  into  the  inn.  The  sheep  seemed  weary  with 
travelUng.  I  know  Sticklepsth;  that  must  be  seventeen  or 
eighteen  miles  from  Kxeter.  Prisoner  said,  before  he  went 
Into  Little  John's  Cross  Inn,  he  should  like  to  see  what  keep  or 
food  the  sheep  had.  After  breakfast  I  went  to  a  tleld,  mto 
which  Mr.  Smith  directed  the  sheep  to  bo  put  The  prisoner 
went  with  roe.  It  lies  a  mile  towiLrus  Exwick.  I  told  prisoner 
he  was  to  meet  my  master  at  the  Swan  Inn,  at  St.  Thomas's,  In 
the  evening.  AVhen  I  went  to  the  field  I  turned  the  sheep  tiL 
The  prisoner  and  the  two  boys  -went  with  me. 

John  Lewis,  limkeeper,  King  William  Iim,  at  'Little  John's 
Cross. — Knows  the  prisoner ;  has  known  him  for  some  time. 
He  came  to  my  house  at  eight  o'clock  on  the  23rd  with  his 
youngest  boy  in  a  car.  He  put  the  horse  In  the  stable,  and 
ordered  breakfast  for  himself  and  two  boys.  "  I  want  break- 
fast for  myself  and  two  boya"  After  be  had  arrived  there 
about  ten  minutes  or  a  quarter  of  an  hour,  the  second  boy 
came.  He  said  he  had  sheep  coming  along  the  road,  and  be 
wished  to  stop  them  In  the  yard  till  he  got  keep  for  them.  I 
refused,  because  1  thought  they  would  trespass  on  my  gardeiL 
Prisoner  said  they  were  much  tired;  they  would  soon  lay 
dowa  He  had  his  breakfast  with  his  two  boys,  and  then  left 
the  house. 

William  Smith,  cattle  dealer.— BecoIIects  receiving  a  letter 
tram  the  prisoner  on  the  Sted  Dec.  I  have  missed  it  Mr. 
Langmead  wrote  me  he  should  have  some  sheep  coining  on ; 
he  would  be  eariy  at  Little  John's  Cross,  at  the  King  William 
Ina  He  said.  It  I  could  not  be  there  to  deal  for  them,  I  waa  to 
■end  aome  person  to  show  where  to  put  the  sheep  In  my  field. 
I  was  going  somewhere,  and  could  not  be  there  that  morning, 
and  sent  Bunt  Between  six  and  seven  In  the  evening,  on  the 
Krd,  I  went  to  the  Swan  Inn  at  SL  Thomas's,  and  there  saw 
prismer.  I  believe  I  said,  "Where  are  the  sheep?"  to  Mr. 
Langmesd.  He  said,  "  They  are  up  in  your  field,  what  shall 
you  charge  me  for  the  keep  of  them  f"  I  spoke  short.  I  said, 
"  Nothing  at  all  If  yon  don't  sell  them  you  can  keep  them." 
I  said,  "What— have  you  sold  them?"  Prisoner  sal<l,  "No;  I 
have  had  a  very  good  offer  for  them."  I  went  with  him  to  my 
flell  I  'ltd  not  count  the  sheep  Prisoner  said  there  were 
twmty-one.  He  said  there  were  two  ewes,  and  I  took  for 
granted  the  remaining  sheep  were  wethers.  He  said,  "Ton 
■hall  ha  tethem  for  3%  IQa"  We  returned  to  the  house,  and 
I  gave  Mm  the  money.  He  told  me  be  hod  bought  a  portion 
of  them. 

Alfred  Bond.— Besides  at  CoUypriest  farm,  Tiverton.  On 
the  8th  Jan.  I  purchased  sheep  of  Mr.  Wm.  Smith.  Purchased 
twenty-one.  Sent  them  home  to  the  farm.  They  were  Dart- 
moor sheep,  redded  over  the  backs  and  sides.  In  the  begliming 
of  February,  police  constable  Harris  came.  I  told  him  where 
to  go  to  find  the  sheep,  Some  days  after,  on  a  Tneaday, 
Harris,  the  prosecutor,  Beddaway,  and  Endacott  came.  They 
did  not  take  the  sheep.  They  remained  In  my  possession  till 
■tier  I  had  been  to  Northtawton.  Then  I  gave  them  to 
Banla. 

Tbe  prisoner's  tnunsel  at  the  close  of  the  eridcnce 
for  the  prosecution  submitted  to  tlie  court  that 
there  was  not  sufficient  evidence  to  go  to  the  jury, 
but  the  Court  decided  that  there  was,  and  after 
reading  through  the  evidence  by  the  Cliainnan,  the 
whole  case  was  left  to  the  jury. 

The  jury  found  the  prisoner  guilty  of  feloniously 
receiving  the  shecp^  knowing  them  to  have  been 
stolen. 

Whereupon  the  counsel  for  the  prisoner  objected 
that  there  was  no  evidence  before  the  court  to  sup- 
port the  second  count,  and  that  the  jury  should  have 
been  directed  tliat  they  could  not  And  the  prisoner 
guilty  on  that  count,  for  (he  contended)  the  evi- 
dence proved  no  more  than  recent  possession  by  the 
prisoner  after  the  loss,  nnaccounted  for,  and  that 
although  a  presumption  of  guilt  might  legally  be 
inferred  from  recent  possession  unaccounted  for 
vlone,  if  the  offence  of  which  the  jury  found  the 


prisoner  guilty  had  been  theft,  yet  that  guilt  could 
not  be  inferred  from  recent  possession  unaccounted 
for  alone,  in  considering  whether  the  prisoner  waa 
guilty  of  feloniously  receiving  the  sheep,  knowine 
them  to  have  i)een  stolen. 

The  Court  were  of  opinion  that  there  was  sufi- 
cicnt  evidence  to  snpport  the  verdict,  but  at  the 
request  of  the  prisoner's  counsel  they  granted  a 
case  on  the  following  question. 

Whether  upon  the  whole  case  the  jury  should 
have  been  directed  that  they  could  not  lawfully  find 
the  prisoner  guilty  upon  the  second  count. 

The  prisoner  waa  sentenced  to  four  years'  pensl 
servitude. 

Execution  of  the  sentence  waa  respited  until  the 
judgment  of  this  Court  shall  have  been  certified  to 
the  clerk  of  the  peace.  The  prisoner  is  now  in 
gaol.  B.  Akdbewk,  Chairman. 

Carta-  for  the  prisoner.— There  waa  no  evidence 
that  ought  to  have  been  left  to  the  jury  on  the  count 
for  receiving.  Bccent  possession  of  stolen  property 
u  not  evidence  of  feloniously  receiving:  if  it  proves 
anything  it  is  evidence  of  stealing.  [Mellor,  J.— 
The  evidence  of  Elizabeth  Wills,  that  she  saw  the 
slieep  driven  by  two  boys,  and  tliat  her  impression 
was  that  they  were  the  prisoner's  boys,  surely  w«8 
some  evidence  (whatever  its  value  may  be  is  another 
question)  for  the  jury  upon  the  count  for  receiving.] 
Recent  possession  raises  the  presumption  that  the 
prisoner  stole  them  rather  Uian  that  he  received 
them.  The  evidence  of  Elizabeth  Wills  came  to 
nothing,  for  she  could  not  say  when  it  was  that  she 
saw  the  sheep  driven  by  two  boys,  and  that  it  might 
have  been  a  month  before  Christmas.  It  is  neces- 
sary to  infer  more  conditions  in  the  case  of  receiving 
than  of  stealing — in  the  latter  case  you  must  infer 

(1)  that  the  things  were  stolen  by  some  one  else; 

(2)  that  the  prisoner  received  them ;  (3)  that  they 
are  the  same  things;  and  (4)  a  receiving  withguil^ 
knowledge.  Mere  recent  possession  does  not  in  thii 
case  enable  you  to  infer  all  those  things.  In  2  Rust, 
on  Crimes,  247,  it  is  said :  "  Upon  an  indictment  for 
receiving  stolen  goods  there  should  be  some  evidenco 
to  show  that  the  goods  were  in  Aict  stolen  by  somo 
other  person,  and  recent  possession  of  the  stoloi 
property  is  not  alone  sufficient  to  support  such  an 
indictment,  as  such  possession  is  evidence  of  stesUoK 
and  not  of  receiving." 

Jiex  V.  Daulm,  6  C.  &  P.  399; 

llrg  v.  <AWy,  2  Denn.  C.  C. 
Allison's  Principles  of  the  Law   of   Scotland  wa.'i 
lUso  referred  to. 

Pollock,  C.  B.— We  are  all  satisfied  that  th* 
chairman  could  not  have  withdrawn  the  case  from 
the  jury  on  the  count  for  feloniously  receiving  the 
sheep,  or  have  given  them  a  direction  that  there 
was  no  evidence  of  felonious  receiving  by  the  pri- 
soner. The  distinction  between  the  presumption  ss 
to  felonious  receiving  and  stealing  is  not  a  matter 
of  law.  Ko  doubt,  upon  the  evidence,  no  other  per- 
son than  tbe  prisoner  appears  distinctly  to  enter 
into  the  transaction,  and  all  that  appears  is  that  tbe 
prisoner  was  found  very  recently  in  possession  of 
the  stolen  sheep.  That  primd  fade  is  evidense  of 
stealing  rather  than  of  receiving,  but  in  no  case  c*u 
it  be  said  to  be  exclusively  such,  unless  the  party 
is  found  so  recently  in  possession  of  stolen  pro- 
perty, and  under  such  circumstances  as  to  exclude 
tlie  probability  of  receiving:  as  where  a  party  is 
stopped  coming  out  of  a  room  with  a  gold  watch 
whidi  has  been  taken  from  the  room ;  but  if  he  has 
left  the  room  so  long  as  to  render  it  probable  that 
he  may  have  receival  it  from  some  one  else,  then  it 
may  be  evidence  either  of  stealing  or  of  feloniously 
receiving.    In  the  present  case,  I  think  that  the 
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•evidence  of  receiving  was  more  cogent  than  that  of 
Mealing.  It  is  very  likely  that  the  prisoner  sent  the 
two  boys  to  drive  the  sheep,  and  that  they  had  in- 
nocently taken  them  from  some  one  else  who  had 
«tolen  utem  from  the  common. 

Maktik,  B. — I  am  of  the  same  opinion.  The 
'fneation  is,  if  the  indictment  had  contuned  a  count 
lor  felonionsly  receiving  only,  could  the  chairman 
hare  stopped  the  case  from  going  to  the  jury  ?  I 
tUnk  clearly  not.  It  is  utterly  impossible  to  say 
that  there  was  not  some  evidence  from  which  the 
jury  might  have  inferred  that  the  prisoner's  two 
SODS  stole  the  sheep,  and  that  the  faUier  received 
them.  No  doubt,  the  jury,  believing  it  to  be  the 
•BXHC  lenient  course  to  find  the  verdict  of  feloniously 
receiving,  acted  accordingly. 

Byles,  J. — I  am  of  the  same  ofnnion.  There  are 
several  grounds  on  which  this  verdict  may  be  sus- 
tained. The  prisoner  might  have  been  guilty  of 
receiving  the  sheep  if  the  two  boys  had  stolen  them. 
That  was  a  possible  case  on  the  evidence.  Again, 
lie  might  have  sent  the  two  boys  as  innocent  agents 
to  get  them  from  another  person  who  had  stolen 
them.  Thirdly,  the  two  boys  may  be  looked  upon 
-as  guilty  agents  in  receiving,  and  the  prisoner  treated 
*»  an  accessory  before  the  fact,  which  would  render 
Win  liable  to  be  tried  for  a  substantive  felony.  This 
is  like  the  case  of  a  burglary  in  which  a  woman  is 
concerned  who  is  found  dealing  with  the  property 
stolen,  in  which  case  it  is  for  the  jury  to  determine 
in  what  character  she  is  criminally  liable. 

Blackbubn,  J, — I  am  of  the  same  opinion.  As  a 
{■oposition  of  law  there  is  no  presumption  that 
recent  possession  points  more  to  stealing  than  re- 
ceiving. If  a  party  is  in  possession  of  stolen  pro- 
perty recently  after  the  stealing,  it  lies  on  him  to 
give  an  account  of  his  possession,  and  if  he  faHa  to 
account  for  it  satisfactorily,  he  is  reasonably  inre- 
ramed  to  have  come  by  it  dishonestly ;  but  it 
dqiends  on  the  surrounding  circumstances  whether 
he  is  guilty  of  receiving  or  stealing.  Whenever  the 
circunistances  are  such  as  render  it  more  likely  that 
he  did  not  steal  the  property,  the  presumption  is 
that  he  received  it.  In  the  present  case  I  believe 
that  the  jury  have  drawn  the  right  conclusion. 

Mellor,  J. — I  am  of  the  same  oinnion.  In  this 
ease  I  think  that  there  was  evidence  on  which  the 
jury  might  have  come  very  fairly  to  either  conclu- 
sion of  stealing  or  of  receiving. 

Conviction  affirmed. 


(Before  PoLixtcK,  C.B.,  Martin,  B.,  Biles,  Black- 
burn and  Mellor,  JJ.) 

Reg.  v.  Mary  Senior. 

•Ptijitnf — Juritdiction — Sunday-beer  trading — Piv/iibited 
hmat— II  j- 12  Vict,  c  49. 

■To  aa  indietmtnt /or  perjury  on  the  hearing  of  an  in/or- 
matimt  before  jtuticet  under  titeW  j- 12  Vid.  c.49, 
for  healing  open  an  inn  for  the  sale  of  beer  to  persons 
not  beutg  traeeBers,  before  half-past  twelve  o'clock  on 
Sunday  afternoon,  it  was  objecUd  by  counsel  that  the 
jiutices  had  no  jurisdiction,  andthat  the  11  ^^2  Vict, 
e.  49  wot  repealed,  and  for  this  Whiteley  v.  Heaton, 
27  L.  J.  217,  M.  C,  iWM  dted: 

Edd,  on  the  authority  of  Harris  ».  Jenns,  3  L.  T. 
Sep.  N.  a.  408,  that  the  11  ^  12  Vict.  c.  49  urns  not 
repealed,  and  therefore  that  the  justices  had  juris- 
diction. 

Case  reserved  for  the  opinion  of  tliis  court  by 
B.  F.  Price,  Esq.,  Q.C.,  sitting  as  Commissioner  at 
the  Torkahire  hcnt  Assizes  1864.  , 

This  case  was  tried  before  me,  sitting  as  Comiuis- 
ioner  lor  Byl^s,  J.,  at  the  last  York  Assizes. 


The  prisoner  was  indicted  for  wilful  and  corrupt 
perjury  alleged  to  have  been  committed  upon  thu 
hetuingof  an  information  bei<xce  justices  sitting 
at  petty  sessions. 

The  information  was  liud  against  one  Thomas 
Sellers  under  the  statute  It  &  12  Vict.  c.  49,  s.  1,  ot 
which  the  following  is  a  copy : 

"Borough  of  Wakefield,  in  the  West  Biding  o£ 
Yorkshire. 

"The  information  of  James  McSonnold,  of  Wake- 
field, in  the  West  Riding  of  the  county  of  York, 
chief  constable,  taken  before  the  undersigned,  one 
of  Ilcr  Majesty's  justices  of  the  peace  in  and  for 
the  said  borough,  in  the  West  Riding  of  the  county 
of  York,  the  13th  Feb.  1864. 

"That  Thomas  Sellers,  on  Sunday,  the  7th  Feb. 
inst.,  at  the  borough  of  Wakefield,  in  the  said 
Riding,  was  licensed  to  keep  his  house  as  an  inu 
there,  and  did  open  his  house  there  for  the  sale  o£ 
beer  therein  to  persons  not  being  travellers,  before 
half-past  twelve  o'clock  in  the  ^temoon,  contrary 
to  the  statute  in  that  case  made  and  provided. 
"James  McDonnold. 

'■  Taken  before  me,  Samuel  Holdsworth." 

At  the  close  of  the  case  for  the  prosecution  it 
was  objected  by  Mr.  Campbell  Foster,  for  the  pri- 
soner, that  there  was  no  jurisdiction  in  the  justices  to 
hear  the  information  under  the  statute  above  named ; 
and  he  further  contended  that  the  statute  18  &  la 
Vict,  c  118,  was  the  only  statute  now  in  force 
limiting  the  hours  during  which  public-houses, 
beer-houses,  £c  should  be  open  for  the  sale  of 
liquor,  and  that  this  latter  statute  had,  in  effect, 
rqx!aled  the  11  &  12  Vict  c  49,  under  which  the 
information  was  laid,  and  that  it  is  no  offence  to 
sell  beer,  &c.  during  any  part  of  the  forenoon  of 
Sunday.  Mr.  Foster  relied  on  the  case  of  Whiteley 
V.  Ifraton,  27  L.  J.  217,  M.  C. 

I  overruled  the  objection  and  left  the  case  to  the 
jury,  who  convicted  the  prisoner,  and  she  was  sen- 
tenced to  three  months'  imprisonment,  but  allowed 
to  be  on  bail  until  the  opinion  of  the  Court  for  Crown 
Cases  Reserved  could  be  obtained. 

I  reserved  a  case  for  the  opinion  of  the  judges  as 
to  whether  my  ruling  was  right  that  the  11  &  12 
Vict.  c.  49  is  still  in  force  and  that  it  is  an  offence 
to  keep  open  a  public-house  for  the  sale  of  liquor 
during  the  hours  prohibited  by  sect.  1  of  the  latto 
statute,  and  therSore  that  the  jurisdiction  in  th 
magistrates  to  hear  the  information  was  sufficiently 
established.  E.  F.  Price. 

No  counsel  were  instructed  on  either  sifle. 

MvRTix,  B. — The  court  has  been  referre<l  to  the 
case  of  Harris  V.  Jenns,  80  L.  J.  188,  M.  C. ;  3  L.  T. 
Rep.  N.  S.  408,  in  which  it  was  pointed  out  that  my 
brother  Bramwell,  B.  could  not  have  intended  what 
he  is  reported  to  have  said  in  Whitdey  v.  Heatoa, 
viz.,  that  the  11  &  12  Vict.  c.  49,  was  repealed  by 
the  17  &  18  Vict,  c  79.  Harris  v.  Jems  decides  that 
the  11  &  12  Vict.  c.  49  is  still  in  force,  and  therefore 
the  justices  had  jurisdiction  to  hear  the  information 
in  this  case,  and  the  conviction  is  good. 

Conviction  affirmed, 

Saturday,  April  30,  1864. 

(Before  Pollock,  C.  B.,  Blackburn,  Ke.uin'g  and 
Mellor,  JJ.,  and  Pieorr,  B.) 

Reg.  v.  Fretwell. 

Felony — Sliooting  into  a  crowd — Unlawful  toonnding-— 

24  ^  25  Vict.  c.  100,  s.  18. 
A  person  who  fires  a  pistol  at  a  group  of  persons,  not 
aiming  at  any  one  inpartiadar,%ut  intending  generally 
to  do  grievous  bodily  harm,  and  /severely  wounds  one  of 
the  group,  may  be  indicted  and  convicted  for  felont- 
ously  shooting  and  woundinq  the  person  injured  with 
intent  to  do  grievous  bodily  harm. 
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C.  Cxs.  K.] 


Reg.  f.  Hexsuaw  axv  Clabk. 


[C.  Ca«.  R. 


Case  rescrred  for  the  Ofdnion  of  this  court  by 
Byles,  J. 

The  priKoncr  was  indicted  for  feloniously  shooting 
at  Hirats  Lawton  with  intent  to  do  grievous  bodily 
harm  to  Hirats  Lawton,  and  tried  bSfore  me  at  the 
last  York  Assizes. 

The  prisoner  had  been  assaulted  and  annoyed  by 
sevcrsl  other  youni;  men,  among  whom  was  the 
prosecutor.  Immediately  afterwards  these  young 
men  were  standing  together  in  a  group  of  about 
fifteen  persons.  The  prisoner  drew  a  pistol  from 
his  pocket  and  llicd  into  the  group.  The  prosecutor 
received  some  severe  shot  wounds  in  bis  neck  and 
chin. 

The  jury  found  that  the  prisoner  did  not  aim  at 
the  prosecutor,  or  at  any  one  else  in  particular, 
but  that  he  fired  into  the  group,  intending 
generally  to  do  grievous  bodily  harm,  and  so  unlaw- 
fully wounded. 

Judgment  was  postponed,  and  the  prisoner  re- 
mains in  custody,  the  question  beuig 

Whether,  on  this  finding,  the  prisoner  be  guilty  of 
the  felony  charged  in  the  indictment,  or  of  the  mis- 
demeanor only  ?  (See  Set/,  r.  Smith,  1  Dears.  C.  C. 
C59 ;  7  Cox.  C.  C.  S  (a),  and  tho  cases  cited.) 

J.  B.  Btles. 

No  coonsel  appeared  on  either  side. 

By  the  Court. — ^Thc  prisoner  might  veiy  properly 
be  convicted  of  the  felony. 

Conviction  affirmed. 

Reo.  v.  Hekshaw  axd  Clakk. 
Indietment — Fait*  pretence — Statement  of. 

An  indictment  for  obtaining  money  by  false  pretences 
alleged  that  prismers  pretended  to  P.,  who  lived  at 
T.'t  and  acted  at  T.s  r^re*entative,  that  C.  had 
come  from  London  to  the  residence  of  H.,  and  that  P. 
was  to  give  C.  10s.,  and  that  T.  was  going  to  allow 
C.  10s.  a-weekfor  the  henejit  of  his  healtli  : 

Held,  that  the  indictmtnt  did  not  state  with  sufficient 
certainty  a  false  pretence  of  an  existing  fact. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Becorder  of  Brighton. 

At  the  General  Quarter  Sessions  of  the  peace  for 
the  borough  of  Brighton,  holdcn  on  the  19th  March 
1864,  Lewis  Henshaw  and  John  Clark  were  tried 
before  mo  upon  the  following  indictment : 

Borough  of  Brighton,  to  wit. — ^The  jurors  for  our 
Lady  the  Queen,  upon  their  oath  present,  tlutt  Lewis 
Henshaw  and  John  Clark,  on  the  14  th  day  of  Jan. 
1864,  unlawfully,  knowingly  and  designedly  did 
falsely  pretend  to  one  Henrietta  Pond,  who  then 
lived  at  one  Madame  Temple's,  and  acted  as  her 
representatire,  that  the  said  J.  Clark  had  come 
down  from  London,  to  the  residence  of  the  said  L. 
Henshaw,  and  that  the  said  H.  Pond  was  to  give  him 
lOs.,  and  that  the  said  Madame  Temple  was  going 
to  allow  the  said  J.  Clark  10«.  a-week  for  the 
benefit  of  his  health.  By  means  of  which  false 
pretence  the  said  L.  Henshaw  and  J.  Clark  did 
then  attempt  unlawfully  to  obtain  from  the  said  H. 
Pond  the  sum  of  10«.  with  intent  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  H.  Fond  was 
not  to  give  the  said  J.  Clark  the  sum  of  10s.  or  any 
other  sum  of  money,  and  whereas  in  truth  and  in 
fact  the  said  Madame  Temple  was  not  going  to  allow 
the  said  J.  Clark  the  sum  of  lOs.  a-wee£,  or  any 
other  sum  of  money,  for  the  benefit  of  his  health,  as 
they  the  said  L.  Henshaw  and  J.  Clark  well  knew 
at  the  time  when  they  did  so  falsely  pretend  as 
aforesaid,  against  the  form  of  the  statute  in  sadl 
case  made  and  provided. 


(a)  Itig.  T.  amith.—lt  A.  intendins  to  mnrder  K  ahoets  at 
and  woimda  O,  sapposliig  biin  to  be  B.,  he  U  guilty  ot  woond- 
ng  0.  with  intent  to  mnrder  him,  tor  he  intends  to  klU  the 
pengo  at  whom  he  shoota 


The  facts  of  the  case,  so  far  as  they  are  materisl 
to  the  ixiint  reserved,  were  as  follows: 

On  the  15th  Jan.  last,  in  the  evening,  the  ixo- 
prisoners  went  together  to  the  shop  of  Madame 
Temple  in  Brighton ;  she  has  also  a  shop  in  London. 
After  Henshaw,  in  the  presence  and  hearing  of 
Clark,  had  made  a  statement  to  one  of  Msdiiine 
Temple's  assistants,  he  requested  to  see  the  oae  of 
the  assistants  who  kept  the  accounts.  H.  Pood 
being  the  person  by  whom  the  accounts  of  Madame 
Temple's  Brighton  establishment  are  kept,  then 
came  forward. 

Her  evidence  was,  that  Henshaw.  m  the  pretenoe 
and  hearing  of  Clark,  said :  "  This  young  maa 
(meaning  Clark)  has  come  down  from  London ;  that 
he  (meaning  Clark)  had  been  in  the  BromptOB 
Hospital  with  a  bag  leg ;  that  he  (meaning  Ciuk) 
had  seen  Madame  Temple  in  Iiondon ;  that  Madime 
Temple  said  that  I  (H.  Pond)  was  to  give  him. 
(nieaning  Clark)  10«.  a-weck  while  he  was  tt 
Brighton  for  the  benefit  of  his  health.  I  refused  to 
do  so,  saying  that  if  Madame  Temple  wished  me  t» 
do  it  she  would  send  me  a  letter  the  next  moming. 
Once  or  twice  Henshaw  said,  "  You  do  not  intend 
to  give  the  10»."  Henshaw  said  to  Clark,  "Wss 
that  what  Madame  Temple  said  ?"  Chirk  said  "  Tei." 
Henshaw  then  said  that  he  would  write  to  Madame 
Temjde,  and  the  prisoners  went  away  together. 

Madame  Temple  was  called,  and  denied  ever  baring 
seen,  or  having  any  knowledge  of  either  of  the  priso- 
ners. The  counsel  for  the  prisoners  objected  that  the 
indictment  alleged  no  false  pretence  of  an  eristing 
fact,  and  negatived  no  false  pretence  of  an  existiiig 
fact,  all  the  facts  alleged  and  negatived  beiag 
future. 

I  held  that  the  false  pretence  that  the  said  E. 
Pond  was  to  give  him  10s.  was  a  sufficient  false 
pretence  of  an  existing  fact  to  support  the  i»d>'^ 
ment,  and  that  the  second  false  pretence,  even  if 
not  <rf  an  existing  fact,  might  therefore  be  taken  mta 
consideration  in  conjunction  with  the  first  filw 
pretence,  but  reserved  the  point  for  the  constdeiv 
tion  of  the  Court  of  Ciiminal  Appeal. 

The  jury  found  both  prisoners  guilty,  and  they 
were  sentenced  by  me  to  four  cidendar  mentis' 
imprisonment,  with  hard  labour,  and  were  comniittei 
to  the  House  of  Correction  at  Lewes  in  execution  of 
that  sentence. 

The  question  for  the  opinion  of  the  Court  of 
Criminal  Appeal  is,  whether  upon  this  indictment 
Uie  said  conviction  was  right. 

JOHK  Locke. 

Becorder  of  Brightoa 

ConoOy  for  the  prosecution.  —  The  indiotanait 
shows  sufficiently  a  false  statement  of  an  existing 
fact.  [Pollock,  C.  B.— What  is  the  existing  fact 
alleged?]  That  Madame  Temple  had  said  thst 
Pond  was  to  give  Clark  lOn.  a-week  whilst  he  was 
at  Brighton.  [Pollock,  C.  B.— That  is  not  so  laid; 
the  averment  is  that  Pond  was  to  give  him  10*.,  sua 
that  Madame  Temple  was  going  to  allow  him  10s.  a 
week.  Now  if  I  say  that  I  am  a  member  d  fit- 
liament  and'  am  not,  that  b  a  false  pretence ;  bat 
if  I  say  I  expect  to  be  made  a  pew,  that  is 
no  false  pretence.]  In  one  sense  the  act  to  be  done 
must  always  be  future,  for  the  result  of  the  fiW 
pretence,  the  obtaining  of  the  money,  is  necessaiuy 
so.  The  averment  that  Pond  was  to  give  Ctok 
10».  is  the  statement  of  an  existing  fact.  [Pioort 
B.— Does  it  not  require  the  words  "  by  her  authonfr 
to  make  the  statement  sufficient  ?  Blackbbbn,  i. 
—The  case  of  Beg.  v.  Archer,  Dears.  C.  C.  449 ;  6 
Cox  C.  C.  515,  is  the  nearest  in  your  favour.  Here 
the  prisoners  dd  protend  that  CUrk  was  in  sons 
way  connected  with  Madam  Temple.]  The  case  of 
Reg.  V.  Fry,  1  Dears.  &  B.  449,  7  Cox  C.  C.  394, 
was  then  cited.    Here  the  substance  of  the  thing  » 
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Q.B.] 


Heo.  v.  Wilkinsok. 


[Q.  B. 


a  pretended  convemtion  with   Madame   Temple, 
vhich  nerer  took  place. 
No  couiuel  appeared  for  the  prisoner. 

Pollock.  C.B.— The  majority  of  the  Court  are  of 
ofBnioD  that  the  indictment  does  not  state  with 
sofficient  certainty  any  false  pretence  within  the 
rule  that  requires  diat  an  existing  fact  shall  bealleged 
as  the  ground  of  the  false  pretence.  Very  likely 
some  speculation  may  be  formed  from  this  indict- 
ment as  to  what  the  false  pretence  was,  but  the 
majority  of  the  court  do  not  think  that  it  is  stated 
with  BuiBcient  certainty. 

BucKBUBK.  J. — ^I  agree  with  the  Lord  Chief 
Baron  that  the  false  pretence  should  be  stated  with 
sufficient  certainty  by  which  the  money  was 
attempted  to  be  obtained.  Speaking  for  myself 
only,  I  should  say  when  it  is  alleged,  as  here, 
"that  Madam  Temple  was  going  to  allow  John  Clarke 
10*.  a-week,"  that  is  to  be  construed  and  under- 
stood in  the  sense  and  meaning  that  Madam  Temple 
had  expressed  such  an  intention  at  a  previous  time, 
and  that  Pond  was  to  give  10«.  on  her  account,  and 
therefore  that  it  is  a  sufficient  statement  of  a 
false  inetence  of  an  existing  fact.  If  the  count 
had  stated  the  facts  according  to  the  evidence 
there  would  have  been  no  doubt  that  it  would 
then  have  been  a  sufficient  false  pretence. 
Although  I  doubt,  I  concur  in  the  judgment 
of  the  court,  and  do  not  require  the  case  to  be 
argued  before  the  fifteen  judges. 

FiooTT.  B. — I  entertain  considerable  doubt 
whether  there  is  a  statement  in  the  indictment  of 
a  false  pretence  of  an  existing  fact. 

Mellob,  J. — Upon  the  whole,  I  agree  with  the 
Lord  Chief  Baron,  that  the  false  pretence  is  not, 
according  to  the  rules  of  criminal  pleading,  alleged 
with  sufficient  certainty. 

KsATiMo,  J. — I  agree  that  the  statement  in  the 
indictment  is  susceptible  of  the  construction  put 
upon  it  bjr  my  brother  Blackburn,  but  I  do  not 
think  that  the  indictment  states  it  with  convenient 
certainty. 

P01.1.0CK,  C.  B. — ^In  consequence  of  what  has 
ttUen  from  my  brother  Blackburn,  I  with  to  add 
that,  if  the  averment  is  susceptible  of  the  meaning 
he  has  put  upon  it,  it  ought  to  have  been  left  to  the 
jury  to  say  whether  the  words  made  use  of  by  the 
prisoner  did  really  mean  that  which  would  make  it 
a  criminal  offence,  and  that  the  judge  ought  not  to 
take  upon  himself  to  say  that  they  meant  that. 

Conviction  quaAed. 


OOTTRT  07  OITZSirS  BENOH. 

Beported  by  Jobk  Tiiomsox  end  T.  W.  Sacxdebs,  Eiqn., 
BsniMen-at-Liiw. 

Wedattday,  April  27. 
Reo.  v.  Wilkinson. 

AJtthouse  licence — ^9  Geo.  4,  c.  01 — Clast  of  homes  to 

tBhidt  Uoaice  extends. 
Under  the  9  Geo.  4,  c.  61  (on  Act  to  regulate  the  grant- 
injj  of  licences  to  keepers  o/*  inns,  alehouses  and 
xictuaOing  houses  in  England!),  justices  have  no  power 
to  grant  a  licence  to  sell  exciseable  liquors  unth  the 
condition  attached  that  they  are  not  to  be  drunk  or 
consumed  on  the  premises,  or  to  any  other  dass  of 
houses  than  inns,  hotels,  alehouses  and  cictatdSng  bouses 
Spherein  the  liquors  may  be  drank  or  consumed  upon  the 
premises. 

Special  case  stated  by  the  Devonshire  Court  of 
Quarter  Sessions  on  appeal  by  fire  persons  against 
the  refusal  of  the  Licensing  Justices  of  the  Paignton 
division  to  renew  their  licences  to  sell  exciseable 


liquors  to  be  drunk  and  consumed  on  their  respective 
premises  at  Torquay  under  the  9  Geo.  4,  c.  61. 

None  of  the  houses  occupied  by  the  apps.  were 
used  for  the  accommodation  of  man  and  beast  in  the 
usual  way  in  which  inns  or  hotels  are  used.  The 
apps.  supplied  wines  and  spirits  in  small  quantities, 
varying  from  a  quart  bottle  to  half -a-pint,  to  persona 
who  came  and  asked  for  them,  but  never  allowed 
them  to  be  consumed  on  their  premises.  Indeed  all 
the  apps.  have  been  for  some  years  past  required  by 
the  licensing  justices,  as  a  condition  for  the  renewal  of 
their  licences,  not  to  allow  any  wines  or  spirits  to  be 
consumed  on  their  premises. 

The  justices  now  declined  to  renew  the  licences  on 
the  sole  ground  that  the  a]^.,  not  being  hotel  or 
innkeepers,  or  keepers  of  victualling  houses,  were  not 
persons  to  whom  licences  could  be  granted  under 
the  9  Oea  4,  c.  61,  adding  that  the  24  &  25  Vict, 
c.  21,  s.  2  (^commonly  called  the  Bottle  Act)  had 
defined  the  limit  to  which  wine  merchants  such  as 
the  apps  were  allowed  to  sell  wines  and  spirits  by 
retail. 

The  Court  of  Quarter  Sessions  confirmed  the 
decision  of  the  licensing  justices,  subject  to  the 
opinion  of  this  court  as  to  the  above  construction  of 
the  9  Geo.  4,  c.  61. 

£^for  the  apps. — The  question  desired  to  be 
ascertained  is,  whether  such  licences  can  be  granted 
under  the  9  Geo.  4,  c.  61  (an  Act  to  regulate  the 
granting  of  licences  to  keepers  of  inns,  aldiousea 
and  victualling  houses  in  England).  By  the  inter- 
pretation clause,  "inn,  alehouse,  or  victualing  house^ 
shall  be  deemed  to  include  all  houses  in  which 
shall  be  sold  by  retail  any  exciseable  liquor  to  be 
drunk  or  consumed  on  the  premises."  By  the  24  ft 
25  Vict.  c.  21,  s.  2,  what  is  called  the  bottle  licence 
was  created,  that  is,  power  to  sell  spirits  in  any 
quantity  by  retail  not  less  than  one  reputed  quart 
bottle,  not  to  be  drunk  or  consumed  on  the  pre- 
mises. It  was  contended  that  the  justices  had  power, 
under  the  9  Geo.  4,  c.  61,  to  grant  the  licence* 
applied  for  by  the  apps : 

Modtm  V.  ShouMI,  ai  h.  J.  44,  Ch. 

CocKBCRK,  C.  J.— The  case  is  too  clear  for  argu- 
ment. The  Act  9  Geo.  4,  c.  61,  s.  1,  expressly  saya 
that  it  shall  be  lawful  for  the  justices  to  grant 
licences  for  the  purposes  aforesaid,  to  such  persona 
as  they  shall  deem  proper ;  that  is,  to  persons  keep- 
ing, or  about  to  keep,  inns,  alehouses  and  victualling 
houses. 

Blaokbcbx,  J.— It  comes  to  this:  the  Act  gives 
ustices  a  discretionary  power  to  grant  licences  to 
inns,  alehouses  and  victualling  houses,  and  it  appears 
that  the  justices,  thinking  the  number  of  inns,  hotel* 
and  alehouses  already  licensed  sufficient,  have 
adopted  the  practice  of  granting  licences  with  the 
condition  attached  that  there  is  to  be  no  exdseaUe 
liquor  drunk  upon  the  premises,  and  the  question  is, 
is  that  correct  ?  The  essence  of  the  statute  is,  that 
the  pturty  licensed  shall  keep  an  inn,  al^ouse,  or 
victualling  house,  and  the  power  to  grant  licences  ia 
not  extended  to  places  where  liquors  are  not  to  be 
drunk  or  consumed  on  the  premises. 

Mellob,  J. — The  justices  have  a  discretion  to 
grant  licences  under  the  9  Geo.  4,  c.  61,  which  they 
have  never  exercised  in  the  apps.'  favour,  as  to  the 
general  form  of  licence,  but  only  in  the  limited 
way  stated  in  the  case,  which  is  clearly  contrary  to 
law. 

Sree,  J.— Except  hotels,  inns,  alehouses  and 
victualling  houses,  no  others  are  to  be  licensed  under 
the  9  Geo.  4,  c.  61. 

Judgment  for  the  r«sp«. 
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Rbu  v.  Guabdiaks  op  thk  Poor  of  Tiib  Islk  of  Wight. 


[Q-B. 


Beo.  r.  The  GcAiimA^cg  of  the  Poor  op  the 
Isle  op  Wight. 

Settlement  hy  apprenticediip — iRtknture — 7i 
aai'os — KxKtttton  bt  coumon  tetd — S  &•  4 
C.68,  <.  2. 

ZtjT  o  local  Act  (16  Geo.  8,  c  58)  the  dirtcton  and 
acting  gHordimu  of  the  poor,  or  am/  Jive  of  lion, 
were  to  bind  out  pauper  apprtHtioet.  In  pttrsuance 
thereof,  an  imkutvre  of  apprextictjup  was  executed, 
which  purported  to  be  between  the  guardiami  of  the 
jxmr  of  toe  one  jiart,  and  the  apprentice's  mittret*  of 
the  other  part ;  and  in  the  tfKrative  part  it  witnetted 
"  that  the  directors  and  acting  guardian*,  bg  virtue  of 
the  Act,  did  put,  place  and  bind  the  painter  at 
apprentice."  The  covenants  bg  the  mistress  were  made 
with  the  guardians,  and  bg  one  of  them  she  bound  her- 
self not  to  assign  over  the  apprentice  without  the 
content  of  the  laid  directors  and  acting  guardians. 
In  witness  thereof  tie  guardians  caused  the  common 
Mat  of  the  union  to  be  put  to  the  indenture  ;  and  the 
indenture  was  subscribed  by  two  justices  : 
BeU,  that  bg  the  8  i-  t  Will  i,  c.  68,  *.  2  (a),  the 
indenture  was  rendered  valid. 
Caae  for  the  opinion  of  this  Coort  from  the  Mid- 
'dlewx  Court  of  Quarter  Sessions  (Michaebnas 
1862). 

Tlie  Court  of  Quarter  Sessions,  on  appeal,  con- 
flrmed  an  order  of  justices,  dated  July  22,  1862, 
adjudging  the  place  of  the  last  legal  settlement  of 
Samuel  Jennings,  a  lunatic  pauper  in  the  Hanwell 
Asylum,  to  be  in  the  parish  of  Ncwchurch,  in  the 
Isle  of  Wight  Incorporation  and  Union,  and  ordering 
the  gtiardians  and  directors  of  the  poor  of  the  Isle 
•of  Wight  Incorporation  and  Union  to  pay  to  the 
parish  officers  of  St.  Margaret's,  Westminster,  the 
nimg  vt  8L  7s.  for  expenses  of  examination  before 
justice*  and  convqrance  of  the  lunatic  to  the  asylum, 
•Dd  26£  10s.  for  maintenance  in  the  asylum,  and 
the  further  sum  of  lis.  weekly  to  the  treasurer  of 
the  asylum  from  the  29th  July  1862. 

The  material  grounds  of  adjudication  were  as 
follows : — 

That  the  lunatic  is  not  legally  settled  in  our  said 
parish,  but  hath  his  last  legal  settlement  in  the 
perish  of  Newchurch,  in  the  Isle  of  Wight  Incor- 
poration and  Union,  in  the  county  of  Southampton. 
Tluit  the    said   Samuel  Jennings   is   the   lawful 


(a)  3«4'Wia4,0.63,8.}:  "  And  wbereM.  by  dlTetB  Actaot 
Tsriiament  heratofors  mule  tod  puaed,  the  dlrectora, 
XQATdlazu,  ictlDg  gnudUiu,  or  other  offioera  of  incorporated 
aimdredii,  puinhes  and  other  dintriotii,  are  by  the  aaJd  Acts 
of  FtrUament  reapectlTely  authorlied  to  bind  poor  children 
apprentices  In  tba  manner  by  the  said  Acts  or  Parliament 
nqpectiTely  preaerlbed  and  directed ;  and  whereas  the  said 
dliectors,  Ruardiana,  acting  guardians  and  other  offioera 
have  bound  out  poor  children  apprentices  by  Indentmva,  to 
which  the  said  directors,  guardianii,  acting  guardians  and 
Mher  ofllcen  hate  been,  by  their  deacrlpnon  as  directors, 
guardians,  acting  guardians,  or  other  oflweia  of  such  liKwi^ 
porated  Ibundredn,  parishes  and  other  districts,  respectively 
made  parties  of  the  one  part,  or  to  which  they  have  by  their 
■aid  deacriptions  respeeUvely  been  bindbag  parties,  and  which 
indentures  haTa  been  executed  by  the  said  directors,  guardians, 
acting  guardians  and  other  offlcen,  by  affixing  thereto  the 
seal  of  the  corporation  of  which  thoy  are  directors,  guardians, 
acting  guardians  sad  officers  lespectlTely,  and  In  no  other 
manner  by  them :  and  whereas  doubts  have  been  entertained 
as  to  the  effect  and  validity  of  bidentures  so  executed,  and  It  Is 
desirable  to  remove  such  doubts,  be  ft  declared  and  enaeied 
that,  from  and  after  the  passing  of  this  Aot,  fai  all  eases  where 
any  indentures  for  the  bmding  out  poor  chlldnn  apprentices 
have  been  heretofore  or  shall  be  hereafter  executed  by  any 
directors,  guardians,  acting  guardians,  or  other  offlcen  of  any 
hundreds,  parishes,  or  other  districts  now  Incotporatcd,  or 
beieafter  to  be  Inoornorated,  under  and  by  virUis  of  any  Aot 
of  Parliament,  by  alnxlng  thereto  the  seal  of  the  corporation 
•f  which  they  are  or  uaU  be  directors,  guardians,  scting 
CuanUauB,  or  other  otBcers  respectively,  such  exeentlott  of  the 
■aid  indentures  respectively  shall  be  deemed  sod  taken  to  be  a 
good,  valid  and  eSeetnal  execution  of  the  said  indentares  res- 
pectively by  the  said  directors,  goardisos,  acting  guardians,  or 
other  offloers  of  such  incorpomted  hundred,  parishes  and 
•ther  districts  renpeotively. " 


son  of  Thomas  Jennings  and  Sarah  his  wife.  That 
the  said  Sarah  Jennings,  in  or  about  the  year  1806, 
her  name  being  then  Sarah  Pye,  was,  by  indenture^ 
dtdy  bound  apprentice  to  a  Mrs.  Thomas,  a  band- 
ing-house keeper,  who  then  resided  in  the  town  <t 
^de,  in  the  parish  of  Newchurch,  in  the  Isle  «( 
Wight  Incorporation  and  Union,  in  the  conntyof 
Southampton,  for  a  period  of  three  years,  to  leant 
the  art  or  employment  of  a  domestic  servant,  utl 
■he  fully  aerred  her  said  mistress  as  such  apprentioo 
for  a  period  of  two  years,  and  during  the  whole  cf 
that  time  she  resided  and  slept  in  the  honse  of  her 
said  mistress,  and  that  at  the  end  of  her  said 
service  of  two  years  the  said  indentures  were  can- 
celled. That  the  said  Sarah  Jennings  was  bom  in 
the  pariah  of  Whitwell,  in  the  Isle  of  Wight,  in  ot 
about  the  year  1794. 

The  grounds  of  appeal  were  aa  follows: — 

lliat  the  said  Sarah,  the  wife  of  Thomas  Jennings, 
formerly  Sarah  Pye,  was  not  by  indenture  duly 
boimd  apprentice  to  a  Mr8.|Thomas,  a  boarding-house 
keeper,  who  then  resided  in  the  town  of  Ryde,  for  a 
period  of  three  years. 

That  the  said  Sarah  Jennings  was  not  bom  in 
theparish  of  Whitwell,  in  the  Isle  of  Wight. 

That  the  said  Samuel  Jennings  is  not  legally 
settled  in  the  said  parish  of  Kewchurch,  ot  in  sny 
parish  in  the  Isle  of  Wight. 

At  the  trial  of  the  appeal  the  re^ie.  commenced 
their  case  by  endeavouring  to  prove  the  settlement 
by  apprenticeship,  and  for  that  purpose  pat  iu 
evidence  the  indenture  hereinafter  mentioned  and 
proved  the  identity  of  the  Sarah  Pye  therein  mcar 
tioned  with  the  mother  of  the  pauper  lunatic. 

The  indenture  was  as  follows  : — 

Thin  indenture,  made  the  loth  day  of  Oct  A.D.  IMA,  between 
the  Guardians  of  the  Poor  within  the  Isle  of  Wight,  in  the 
county  of  Southampton,  of  the  one  part,  and  Eleanor  Thomas, 
of  the  parish  ot  Newchurch.  in  the  Isle  of  Wight  aforesaid, 
of  the  other  part :  WItnesseth  that  the  directors  and  acting 
goardlans  of  the  poor  within  the  Isle  of  Wight  aforeuid,  by 
virtue  of  the  Act  lu  (ieo.  .1,  entitled  "  An  Act  to  eontlnne  Os 
corporation  of  the  guardians  of  the  poor  vrlthin  the  Isle  of 
Wight,  and  to  comtrm,"  Ac,  and  by  and  with  the  conaem  of 
two  of  Bis  Majesty's  justices  of  the  peace  within  the  asM 
county  of  Southampton,  whose  names  are  herennto  nb- 
scrfbed,  acting  in  and  for  the  division  of  the  Isle  of  Wight 
aforesaid,  have  nut,  placed  and  boond,  and  by  Uieee  preasnts 
do  put,  place  and  bind  Barah  Pye,  a  poor  girl  whose  paieats 
are  not  able  to  maintain  her,  of  the  age  of  fifteen  years  or  there- 
abouts, apprentice  to  the  said  Eleanor  Thomas,  with  her  to 
dwell  and  serve  from  the  date  hereof  ontU  she  shall  arrive  at 
the  age  of  eighteen  years,  during  tU  which  time  the  said 
apprentice  her  mlstreiM  faithfully  shall  serve  ta  all  lawtu 
buslneas,  according  to  her  power,  skill  sad  ability,  snt 
honestly,  orderly  and  obediently  In  all  things  demesn  sad 
behave  herself  towards  her  mistress  and  all  hers  during  ao 
said  term.  And  the  sold  E.  Thomas,  tor  herself,  herexeenton^ 
administrators  and  assigns,  doth  covenant,  promise  and  agree 
to  and  with  the  said  guardians  of  the  poor  and  their  sncoMscn 
that  she  the  said  E.  Thomas,  herezecntors,  administrators  and 
assigns,  the  said  apprentice  in  tlie  art  of  a  housewife  shsll 
teach  snd  instruct,  or  cause  to  be  taught  and  instructed,  and 
shall  and  wUl,  during  all  the  term  aforesaid,  find,  provide  and 
allow  unto  and  for  the  said  apprentice  suffloieut  meat, 
drink,  apparel,  lodging,  washing,  physic  in  time  of  slck- 
neH^  and  all  other  necessaries  dimng  the  said  term, 
and  so  provide  for  the  said  apprentice  that  she  be 
not  anyways  a  charge  to  the  said  gnatdiaDs  of  the  poor 
within  the  said  Isle  of  Wight,  or  their  successors ;  but  ct 
and  from  all  charges  shall  and  will  save  and  defend  the  arid 
guardians  ot  the  poor  harmless  snd  lndemi>ifled  during  the 
■old  term.  Provided  always,  that  the  sold  last-mentfcnM 
covenant  on  the  part  of  the  said  E.  Thomas,  her  execoten 
and  admlnUtrators,  to  be  done  and  performed,  shall  oootlBne 
and  be  in  force  for  no  longer  time  than  tliree  months  next  sfter 
the  death  of  the  said  £.  Thomas,  In  case  the  said  E.  nomu 
shall  happen  to  die  during  the  eontinsance  of  the  asid 
apprenticeship,  according  to  the  Aot  of  33  Oea  3,  entitled  An 
Act,  fto.  .  .  .  .  And  also  shall  and  will,  at  the  endoffte 
said  term,  provide,  allow  and  deliver  imto  the  said  apprendos 
double  apparel  of  all  sorts,  good  and  new.  And,  further,  that 
she  the  said  E.  Thomas  shall  not  nor  will  at  any  tbne  dning 
the  8aid  term  assign  or  turn  over  the  said  apprentiae  to  u^ 
peraon  or  pemong  whomsoever  without  the  licence  and  eosissat 
of  the  said  directora  and  acting  gusjdiaos  or  their  suecean* 
first  had  and  obtained  In  writing  for  that  pnrpoeei  I"'5'"S5 
whereof  to  one  part  of  these  Indentures,  to  remain  wnn  oa 
said  E.  Thomas,  the  said  guardians  of  the  poor  have  Mused 
their  common  seal  to  be  set;  to  the  other  pact  thereof  t» 
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mmin  with  the  aaid  gturdiaus  of  the  poor,  the  mid  E.  Thomu 
hftth  set  herhuid  and  seftl  the  day  ana  year  above  written. 

We,  whoae  names  are  herennto  enlMcrlbed,  two  of  HIg 
HaieMy's  JomIcm  of  the  peace  for  the  county  of  Southampton, 
aeilag  In  and  for  the  dlviatan  of  the  lale  of  WUfat,  do  hent^ 
'  oonaent  to  the  placing  out  and  binding  of  uie  above  tM 
a^ipmitioe  according  to  the  true  Intent  and  meaning  of  the 
Wwre  indentare.  J.  DKLOAnsa 

J.  Barwis. 

It  waa  objected,  on  the  part  of  the  apps.,  that  the 
Mid  indenture  waa  invalid  in  point  of  law,  and  for 
Ae  determination  of  thii  queation  the  following 
beta  are  material: 

By  16  Geo.  8,  c.  G8,  it  was  enacted,  that  the  corpo- 
ration created  by  a  certain  Act  of  Parliament 
therein  recited  by  the  name  of  "  The  Guardians  of 
the  Poor  within  the  Isle  of  Wiuht,"  should  for  erer 
in  part  and  in  name  be  one  body  politic  and 
corporate  in  law  to  all  intents  and  purposes,  and 
should  haye  perpetual  succession  and  a  common  seal, 
and  should  be  called  "  The  Guardians  of  the  Poor 
within  the  Isle  of  Wight." 

The  statute  then  provided,  that  on  and  after  the 
last  Saturday  in  Jnne  177U,  alt  and  every  pei«on 
and  persons  possessed  of  certain  qualiflcations,  the 
nature  and  amount  of  which  are  immaterial,  should 
be  and  were  thereby  declared  to  be  members  of  the 
said  corporation,  and  guardians  of  the  poor  within 
the  said  island. 

After  some  further  provisions,  not  material,  the 
statute  pn>vided  for  the  annual  election  uf  twenty- 
four  guardians,  to  be  called  directors  of  the  poor 
within  the  -Isle  of  Wight,  and  thirty-six  persons 
qualified  as  guardians  who  were  to  be  acting  as 
guardians  for  the  year. 

The  attention  of  the  court  will  be  directed  to 
sect.  u5  of  the  Act,  being  that  under  which  tiie  inden- 
ture professed  to  be  made,  which  is  as  follows : — 

And  be  It  further  enacted  that  It  shall  aad  may  be  lawful  to 
SBd  for  the  dlrectom  and  acting  guardians,  or  any  Ave  of  them, 
whereof  two  at  least  to  be  dlrectom,  to  bind  any  poor  children 
to  be  apprentices  for  an;  term  not  exceeding  their  respective 
•get  of  tw«nty-one  years,  to  any  persons  wUUng  to  receive 
•oeh  children,  whether  such  persons  be  living  within  or  out 
ef  die  said  Isle  of  Wight;  and  the  said  directors  and  acting 
guardians  ahsll  have  authority  to  order  the  treasurer  out  of 
ae  moneys  in  hla  hands  to  pay  such  reasonable  sum  or  sums 
of  money  at  the  time  of  binding  to  the  intended  master  or 
niittreaa  of  such  child  or  children  as  the  said  directors  and 
acting  guardians  can  agree  for  with  the  said  master  or 
mistreaa. 

Under  these  circumstances  it  was  contended  on 
the  part  of  the  apps.  that  the  indenture  was  void  as 
not  being  made  between  the  proper  parties,  inas- 
.much  as  the  power  to  bind  apprentices  is  by  the 
statute  vested,  not  in  the  coiporation,  but  in  the 
directors  and  acting  guardians  in  their  individual 
capacity,  and  that  the  indenture  being  made  and  eze- 
ented  by  the  corporation  was  not  the  indenture  of  two 
directors  and  three  guardians.  On  the  part  of  the 
reaps,  it  was  contended  that  the  indenture  was 
frafeAy  executed  under  the  local  Act,  and  they 
also  contended  that  the  defect,  if  any,  was  cured  by 
the  stotnte  3  &  4  Will.  4,  c.  68,  s.  32. 

The  Court  decided  that  the  indenture  was  invalid. 

The  reaps,  then  endeavoured  to  prove  the  birdi- 
settlement. 

The  Court  found  as  a  fact  that  the  said  Sarah  Fye 
ms  bom  in  some  parish  within  the  Isle  of  Wight, 
•Ithongh  in  what  parish  did  not  appear,  but  inas- 
much as  all  the  parishes  within  the  Isle  of  Wight 
contribute  to  a  common  fimd,  out  of  which  alone 
the  expenses  of  maintaining  the  poor  arc  paid,  and 
such  contribution  is  irrespective  of  the  expenses 
incurred  on  behalf  of  each  parish,  the  Court  con- 
'flrmed  the  order,  being  of  opinion  that  the  Isle  of 
'Wight  vas  in  law  a  parish  or  place  maintaining  its 
own  poor,  as  defined  by  the  interpretation  clause  of 
tile  16  &  17  Vict.  c.  87,  s.  182. 

The  questions  for  the  opinion  of  the  Court  were : — 
Jst.  Waa  the  indenture  above  set  forth  a  good  and 
Talid  indenture  in  point  of  law.    2nd.  Was  the  ||ict 


of  the  pauper's  mother  being  bom  in  some  part 
of  the  Isle  of  Wight  sufficient  to  suj^port  this  order 
of  adjudication. 

If  the  Court  should  decide  either  question  in  the 
affirmative,  the  said  order  vt  adjudication  and  the 
order  of  sessions  are  to  be  confirmed.  If  both  in  the 
negative  the  said  orders  are  to  be  quashed. 

D.  D.  Keuiie,  Q.  C.  {Poland  with  him)  in  support 
of  the  order  of  sessions. — First,  with  regard  to  the 
validity  of  indenture.  By  sect.  55  of  the  Act, 
the  directors  and  acting  guardians,  or  any  five  of 
them,  are  to  bind  out  the  apprentices.  Now,  although 
the  indenture  in  question  purports  to  be  made  be- 
tween the  {^uanlians  of  the  one  port  and  Eleanor 
Thomas  (the  mistress  of  the  apprentice)  of  the  other 
part;  yet  in  the  operative  port  the  directors  and 
acting  guardians  are  described  as  the  parties  acta- 
ally  binding  out  the  pauper  apprentice.  The  acting; 
guardians  arc  included  in  the  general  term  "  guard- 
ians of  the  poor,"  by  whom  the  indenture  ptirports 
to  have  been  made.  Again,  this  is  a  case  within, 
the  3  &  4  Will.  4,  c.  C3,  s.  2,  and  the  common  seal 
of  the  corporation  being  attached,  the  indenture  i» 
valid  : 

Sex  V.  HaaghUy,  4  B.  &  Ad.  650. 

It  became  unnecessary  to  argue  the  second  point, 
as  to  the  birth-settlement  in  Newchurch,  as  by  the 
decision  a  settlement  by  apprenticeship  was  deemed 
to  have  been  acquired. 

Borrow  for  the  app. — ^The  indenture  is  invalid.— 
It  was  necessary  for  the  parish  officers  to  pursue 
the  terms  of  their  Act  strictly  in  binding  out  ap- 
prentices :  {Reg.  v.  Dfrl};/,  13  East,  143.)  If  this  had 
been  the  deed  of  the  directors  and  acting  guardianeu 
and  they  had  affixed  the  common  seal,  it  would 
have  been  sufficient.  But  they  have  not  done  so. 
The  3  &  4  Will.  4,  c.  63,  s.  2,  only  applies  where  the 
right  parties  are  the  puties  to  the  deed,  but  they 
have  executed  their  power  in  a  wrong  wa^. 
[CocKBURN,  C.  J. — ^In  tile  deed  it  is  expressly  said 
that  the  directors  and  acting  guardians  bind  out  the 
apprentices.] 

CocKBCAN,  C.  .T. — I  have  no  doubt  whatever  ott 
this  point.  This  is  the  very  cose  the  Act  waa 
intended  to  euro,  viz.,  where  the  incorporating  Act 
requires  that  certain  parish  officers,  directors,  or 
guardians  shall  be  parties  to  the  binding  out  of 
pauper  apprentices,  and  those  parties  have  con- 
sidered that  they  were  to  act  in  the  name  of  the 
incorporation,  which  course  of  proceeding  was  held 
in  /iez  V.  Hauqliley  to  be  improper  in  such  case. 
The  3  £  4  Will.  4,  c.  63  was  passed  to  cure  that 
defect.  That  Act  seenu  to  have  contemplated  the 
possibility  of  the  very  case  that  has  now  occurred, 
where  the  instrument  professes  to  be  made  between 
the  corporation  and  the  apprentice's  mistress ;  yet 
the  directors  and  acting  guardians  in  the  operative 
part  are  made  to  intervene,  and  described  as  the 
parties  who  place  and  bind  out  the  apprentice.  They 
are,  in  fact,  the  binding  parties. 

He  rest  of  the  Cocbt  concurring. 

Order  of  Sessions  confirmed. 


Thwrsday,  April  28,  1864. 
£x  parte  HuTSWORTH. 

Church-rate — Objection  to  its  legality — Jurisdiction 
of  justices. 
H.  was  summoned  for  the  nonpayment  of  a  church-rate, 
and  he  objected  to  the  jurisdiction  of  the  justices, 
inasmuch   as  he  ditputm  the  validity  of  such  ratCy 
vpott  the  grounds  that  the  valiilits  of  me  preceding 
rate  was  tlien  ia  litigation  in  the  Ecc&siastical  Court, 
t/iat  the  rate  teas  unegucd,  and  that  a  sum  of'iWl.  hai 
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been  included  in  it  as  costs  of  the  churchwardens  in 

the  pending  suit  in  the  Ecdesiasticid  Court.     The 

justices  having  made  an  order, 
JBeld,  that  they  had  no  jurisdiction, 

J.  Brown  showed  cause  against  a  rule  obtained  by 
Merewether  for  a  writ  of  certiorari  to  remove  into 
this  court  an  order  of  justices  of  Tamworth  for  the 

?8}Tnent  of  a  church-rate.  It  appeared  that  in  Oct. 
861  a  church-rate  had  been  made,  for  the  non- 
payment of  which  Mr.  Hutsworth  had  been  sum- 
moned before  the  justices  of  Tamworth,  upon 
which  occasion  he  objected  that  the  rate  was 
Invalid  on  the  (grounds  of  its  bdnp  unequal,  and 
being  for  illegal  items.  Upon  this,  the  justices  dis- 
missed the  comprint,  whercupon  the  churchwardens 
instituted  a  suit  against  Mr.  Hutsworth  in  the 
Bcclesiastical  Court,  in  which  suit  the  same 
objections  werc  raised,  and  wliich  (at  this  date) 
is  still  pending,  awaiting  the  judgment  of  Dr. 
Xushington.  In  July  18C3  another  church-rate 
was  made,  which  is  the  subject  of  the  present  rule. 
Mr.  Hutsworth  having  refused  to  pay  the  same,  he 
was  summoned  beforc  the  justices  of  Tamworth, 
when  he  raised  the  same  objections  as  before,  and 
also  alleged  that  such  objections  werc  now  under 
Xbe  consideration  of  the  Ecclesiastical  Court ;  and 
moreover,  that  the  churchwardens  had  included  in 
tiie  present  rate  the  sum  of  200^1  as  and  for  their 
expenses  of  the  pending  suit  in  such  court.  It  was 
answered  that  the  valuation  Complained  of  in  the 
former  case  was  now  dtcred,  for  that  a  new  assess- 
ment had  been  made  under  the  26  &  2G  Vict.  c.  108 
(Union  Assessments  Committee  Act),  and  which 
was  the  basis  of  the  church-rate ;  and  that,  as  Mr. 
Hutsworth  had  not  appealed  against  it,  he  must  be 
taken  to  have  acquiesced.  The  justices  thereupon 
made  an  order  for  payment. 

It  was  now  contended  that,  Mr.  Hutsworth's 
objections  1x!ing  made  bona^fitk,  and  being  reason- 
able in  themselves,  the  justices  had  no  jurisdiction 
to  make  the  order. 

Merewether,  who  showed  cause  in  the  first  instance, 
contended  tliatthe  objections  raised  were  untenable; 
that  as  regards  the  mcluding  of  the  item  of  200/. 
as  expenses  of  the  lawsuit,  the  churchwardens  were 
bound  to  have  included  them,  as  they  could  not  make 
a  retrospective  rate.  PBLACKBUBir,  J. — ^Bat  it  is 
surely  a  reasonable  objection  on  the  part  of  a 
mrishioner  that  he  is  called  upon  to  pay  costs  before 
It  is  determined  whether  or  not  they  are  to  fall  upon 
the  parish.  It  may  be  that  ultimately  the  costs  will 
fall  upon  the  churchwardens  personally.]  They  must 
pay  as  they  go ;  they  must  have  money  to  pay  the 
legal  costs  as  they  are  incurred. 

CocKBTTBK,  C.  J. — ^This  rule  must  be  made  abso- 
lute. There  is  no  reason  to  doubt  that  the  objections 
taken  to  tlie  validity  of  the  rate  werc  bonijide,  and 
it  was  not  unreasonable,  under  the  circumstances, 
that  these  objections  should  have  been  made. 

Blackbcbm,  Mellob  and  Siiee,  JJ.  concurred. 
Kuie  absobue, 

Friday,  April  29,  1864. 
SirrrojJ  v.  Tme  Spectacle  Makf.bs  CoMPAsr. 

Corporation — Retainer  of  attorney — Contract  without 
common  seaL 

.A  municipal  corporation  is  not  liable  for  the  costs  of  an 
attorney  conmcting  on  their  behalf  an  tytposition  to 
a  BiUmParliamtnt  affecting  their  privileges,  unless  the 
retainer  is  under  the  common  seal 

Special  case. 

This  action  was  brought  by  o  solicitor  in  London 
to  recover  a  bill  of  costs  from  the  dcf t»..  one  of  the 
livery  companies  of  London,  constituted  by  Royal 
Charter  of  Charles  II.,  having  a  common  seal,  and 


being  governed  by  a  master,  two  wardens  and  eight 
assistants. 

In  1H.'>2  the  corporation  of  the  city  (^London 
]m)mote<l  a  Bill  in  Pariioment  for  "regulating 
elections  witliin  the  city  of  London  and  extending 
the  municipal  franchise  therein."  At  a  meeting  of 
various  city  companies  it  was  proposed  on  ^ir 
behalf  to  oppose  such  Bill ;  and  the  derk  of  the 
defts.'  company  was  said  to  have  acted  on  their 
behalf,  and  to  have  assented  to  a  joint  opposition  to 
be  conducted  by  the  pit.  Accordinglv  the  oppou- 
tion  was  conducted  by  the  pit.,  and  all  the  work  in 
respect  of  which  this  action  was  brou^t  concluded 
in  1852.  The  defts.  had  paid  what  they  contended 
was  their  proper  quota  of  the  expense,  and  this 
action  was  really  instituted  to  try  if  they  were 
liable  for  anythhig  more,  as  pit.  contended  tb^ 
were. 

AfeJlish  (ffoff  with  him)  for  the  pit. — It  is  conceded 
that  it  is  not  easy  to  distinguish  this  case  from 
Arnold  y.  Mayor  of  Poole,  4  M.  &  G.  860.  In  Haigh 
V.  A'oiM  JS/erfey  ifnion,  1  E.  B.  &  E.  873,  a  corpo- 
ration was  held  liable  for  the  exjiensc  of  investigating 
the  accounts  of  the  clerk  of  the  union,  although  tlw 
employment  of  the  accountant  was  not  under  aeaL 

Lush  (Bovill  and  Raymond  with  him)  was  not 
called  upon. 

Blackbubk,  J. — Without  deciding  whefter  tiwre 
was  or  was  not  a  retainer  in  point  of  fact,  I  think 
our  judgment  should  be  for  the  defts.  on  the  grgmid 
that  there  was  no  retainer  under  the  common  Kol 
of  the  defts.'  corporation.  A  corporation  cannot  as  a 
general  rule  bind  itself  to  a  contract  except  by  it* 
common  seat  This  case  is  not  within  any  of  tlie 
exceptions  of  that  rule.  The  case  of  Haigh  v. 
NtrA  &erley  Union  goes  further  than  any  other  on. 
this  point,  but  that  is  not  applicable  to  the  ptesent 
case. 

Mellob  and  Shee,  JJ.  concurred. 

Judgment  for  the  defU. 

Attorneys  for  the  pit.,  Sutton  and  Ommaney. 

Attorney  for  defts.,  W.  U.  Palmer. 


Saturday,  April  80,  1864. 
Reo.  r.  The  Middle  Level  CoionssioxEBS. 

Bridge — Duty  of  commissioners  to  re-erect  a  bndge 
under  a  local  Act — Dimensions  of. 

By  a  local  Act  certain  commissioners  were  constituted  1» 
protect  (inter  alia)  the  banlcs  of  the  river  Ouse,  asd 
by  another  local  Act  certain  commissioners  were  amr 
stituted,  under  the  title  of  the  Middle  Level  Commit- 
sioners,  with  powers  over  a  knye  district  of  land,  ami 
who  under  such  potcers  had  built  a  shtice  Bridge  from 
bank  to  bank  over  the  said  river  Ouse,  The  tide 
having  broken  in  and  washed  caeay  such  sluice  britbi 
and  110  feet  of  the  embankment  adjoining,  a  local  Act 
(26  ^-  26  Vict,  c,  188)  was  pasmii,  enacting  that  tit 
said  Middle  Level  Commissioners  '•  shall,  wtth  all  con- 
venient diqmtch  after  the  passing  of  tits  Act,  at  their 
own  cost,  erect  a  new  bridge,  or  otherwise  provide  mi 
make  and  for  ever  maintain  a  good  cmd  sufficient 
continuous  road  or  haling  path  over  and  a&M  or 
near  to  that  part  of  the  west  bank  of  the  river  Ouse, 
where  recently  stood  the  sluice  bndge  and  roatbm 
made  by  the  said  commissioners,"  fc  The  Midm 
Level  Commissioners  were  ready  to  Uald  a  sbaet 
bridge  of  the  dimensions  of  tlie  old  one,  if  there  wen 
any  eaJbankmenU  to  mhidk  to  attach  it,  but  dedinedto 
make  one  to  connect  itself  with  the  embankment  in  its 
present  unreslored  condition : 

Edd,  that  the  words  of  the  statute  limit  the  dua  of  the 
commissioners  to  themalang  of  a  bridge  of  tktlimts 
Hf  the  former  bridge. 
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TUa  was  a  demuirer  to  a  mandamus  commanding 

the  Middle  Level   Commissioners  to  construct  a 

hridge  over  tlie  river  Oose. 
It  qipeared  that  the  Iwnks  of  the  river  Oose  are 

under  the  control  and  management  of  a  body  of 
commiMioneis  constitiited  under  a  local  Act  of 
Fkriiiment,  and  that  the  Middle  Level  Commis- 
sioners  irere  another  body  of  commissioners  like- 
wise constituted  under  a  local  Act,  \rith  powers  over 
•Urge  district  of  land,  and  who,  under  such  powers, 
bad  built  a  sluice  bridge  from  bank  to  bank  over  the 
said  river  Ouse.  The  tide  having  broken  in  and 
washed  away  such  sluice  bridge  and  a  considerable 
fortion  of  tiie  bank  at  each  end,  a  local  Act  was 
jMMed  (the  25  &  26  Vict.  c.  188),  enacting  {inter 
aSa)  that  the  said  Middle  Level  Commissioners 
"shall,  with  all  convenient  dispatch  after  the  passing 
of  this  Act,  at  their  own  cost  erect  a  new  bridge,  or 
otherwise  provide  and  for  ever  make  and  maintain  a 
good  and  sufficientcontinuousToad  orhalingpath  over 
and  along  or  near  to  that  part  of  the  west  bank  of 
the  river  Ouse  where  recently  stood  the  sluice 
bridge  and  roadway  made  by  the  said  commissioners, 
and  referred  to  in  the  ISSth  section  of  the  said 
Middle  Level  Act."  The  river  Ouse  commissioners 
bad  not  iCBtored  the  bank  to  its  c<»dition  before  the 
bnaUng  in  of  the  tide,  such  bank  being  washed 
away  to  the  extent  of  110  feet,  nor  were  such  com- 
minioners  parties  to  the  present  proceedings.  The 
Middle  Level  Commissioners  were  ready  to  con- 
•traet  a  bridge  of  the  dimensions  of  the  former 
bridge,  whi<^  however,  in  consequence  of  the 
waaUng  away  of  the  embankment  upon  which  it 
rested,  could  not  be  erected,  and  they  disputed  their 
liability  to  build  any  more  extensive  structure^  or  to 
restore  the  embankment. 

MtBM,  Q.C.  (PAeor  with  him)  now  appeared  for 
the  Crowii,  and  contended  that  the  Middle  Level 
CommissionerB  were  bonnd.  under  the  terms  of  the 
kical  Act,  to  restore  the  bridge  in  an  efficient  state 
for  nse^  and  that  it  should  be  made  so  as  to  reach 
the  existing  banks,  otherwise  the  provisions  ot  the 
Act  wonld  be  wholly  nugatory. 

8b F.  KeUii,  Q.C.  (^Metcalf^yriih  him)  argued  that 
the  Middle  Level  Commissioners  were  bonnd  only 
to  erect  such  a  bridge  as  before  existed,  and  that 
the  Act  imposes  no  new  liability  upon  them,  and 
that  they  are  ready  to  make  a  new  bridge  as  soon  as 
tiiereis  an  embankment  to  which  it  can  be  attached. 

CocKBUBN,  C.J. — ^It  is  oertainly  very  much  to  be 
deplraed  that  upon  a  matter  so  very  important  the 
language  of  the  statute  should  be  so  ambiguous ; 
but  it  seems  to  me  that  the  words  limit  the  duty  of 
tte  commissioners  to  the  making  of  a  bridge  of  the 
hmitB  provided  by  the  former  Act.  The  words  are 
"  over  and  along  or  near  to  that  part  of  the  west 
bank  of  the  river  Ouse  where  recently  stood  the 
sfauce  bridge  and  roadway  made  by  the  said  com- 
misdonera,  and  referred  to  in  the  155th  section  of 
tlM  said  Middle  Level  Aot."  Now,  if  the  Legislature 
bad  intended  that  the  present  breach  shonM  be 
spwrned,  nothing  woidd  have  been  easier  than  to 
IWTe  enacted  it.  Thiaperhi^N  may  have  been  a  casus 
,  but  we  cannot  supply  the  omission. 

Jiu^RMTif  far  the  de/l, 

Mmtdag,  Umi  9, 1864. 
Exports  Patbr. 

p( — Licaot  of  comuel — JuriscHctiott  of  Quarter 
Sessions. 

A  CWt  of  Q/uaUr  Sesnims  is  eonqieUiU  to  piaiish  for 

eimlmpt.   But  if  it  trmted  as  a  eoMaupt  that  vphiA  it 

had  ao  reasonaok  ground  for  so  treating,  this  court 

icitt  interpose. 

^yotnsel  has  a  right  to,  and  mag  with  propriety,  torn- 


phin  of  acts  having  the  appearance  of  partiality 
done  iy  one  of  the  jurymen;  but  to  do  so  in  violent  and 
abusive  language,  or  tu  a  violent  manner,  and  for  the 
purpose  of  tTisuUing  the  juror,  and  in  spite  of  the 
prohibition  of  the  court,  is  a  conteiy>t. 
Mr.  Pater  was  a  barrister-at-law  practising  at  the 
Middlesex  Quarter  Sessions.  During  his  defence  of 
a  prisoner  he  objected  to  some  questions  put  to  & 
witness  by  the  counsel  for  the  prosecution,  on 
which  the  foreman  of  the  jury  made  the  observation, 
"  We  know  wimt  this  is  for."  Afterwards,  when  he 
was  cross-examining  the  same  witness,  the  foreman 
of  the  jury  again  interrupted,  saying,  "  You  have 
no  right  to  insinuate  that  the  witness  is  swearing 
falsely."  Mr.  Payne,  who  was  presiding  as  deputrsr- 
assistant  judge,  did  not  interrupt  or  rebuke  the 
juryman  for  his  interferenca  In  his  address  to  the 
]ury,Mr.Pater  used  these  words:  "  I  thank  God  that 
there  aie  twelve  jurymen,  for  if  it  rested  wiUt  one^ 
and  that  one  the  foreman,  there  could  be  no  doubt 
of  the  result ;  he  ought  to  be  removed  from  the  box 
and  another  juror  put  in  his  place."  The  affidavit 
of  Mr.  Payne  stated  that  this  was  spoken  in  a 
loud,  threatening  and  insulting  toiie  and  manner, 
and  with  violent  gestures,  and  that,  apprehensive 
of  retaliation  by  tlic  foreman,  Mr.  Payne  requested 
him  to  withdraw  the  expressions  used,  but  that 
Mr.  Pater  refused  and  repeated  them  in  a  loud  and 
offensive  tone.  At  the  close  of  the  case,  he  was 
again  asked  to  withdraw  the  expressions  used,  but, 
still  refusing,  the  Assistant-Judge  was  called  in  and 
a  fine  of  20L  was  inflicted  upon  Mr.  Pater  for  the 
alleged  contempt. 

A  rule  nisi  had  been  granted  on  a  former  day  to 
bring  up  the  order  to  be  quashed. 

The  affidavit  of  Mr.  Payne  in  answer  had  been 
filed. 

BaviU,  Q.  C.  and  Welsby  now  showed  caase,  and 
having  read  the  affidavit  of  Mr.  Payne,  he  said  that 
the  question  was  of  great  importsuice  to  the  inde- 
pendence of  tbo  Bar,  but  still  more  so  to  the  ad- 
ministration of  justice.  Happily  in  tiie  Superior 
Courts  such  occurrences  never  arose.  One  the 
earliest  and  most  deeply  implanted  sentiments  in 
the  English  mind  and  ciuuucter  was  one  of  deep 
respect  for  the  sanctity  of  courts  of  justice ;  ana 
certainly  in  the  Superior  Courts  such  scenes  never 
took  place,  and  it  was  very  seldom  that  there  was 
any  occasion  for  the  interposition  of  the  judges,  and 
whenever  such  occasions  did  arise,  the  least  intima- 
tion from  the  bench  was  sufficient,  and  was  sure  to 
be  at  once  acquiesced  in.  It  was  due  to  Mr.  Pater 
to  notice  that  in  his  affidavit  he  denied  any  inten- 
tion to  offer  any  contempt  to  the  court ;  but  when 
called  upon  at  the  time  to  explain  or  apologise  he 
refused  to  do  so. 

CocKBusK,  C.  J. — There  could  be  no  doubt  that 
counsel  had  a  right  to  appeal  to  the  jury  not  to  be 
unduly  influence  by  the  opinion  of  any  of  their 
number,  and  if  any  of  them  had  expressed  them- 
selves strongly  against  his  client  he  had  a  perfect 
right  to  appeal  to  the  rest.  It  not  unf  requenUy  hap- 
pened that  when  a  judge  intimated  his  opinion  to  be 
adverse  to  one  of  the  parties  and  the  counsel  appealed 
to  the  jury  against  that  opinion,  and  reminded  them 
that  they  were  the  judges  of  matters  of  fact ;  and 
10  long  as  this  was  said  in  a  becoming  manner,  no 
judge  would  take  exception  to  it.  But  it  is  other- 
wise when  the  mode  of  making  tiie  observation  was 
offensive,  and  if  ambiguous,  and  admitting  of  an 
offensive  interpretation,  it  ought  to  be  explained; 
and,  in  this  instence,  the  other  observation  about 
removing  the  foreman  from  the  box  might  serve  to 
illustrate  the  n>irit  in  which  the  words  were  spoken 
for  which  the  fine  was  inflicted. 

Bovill  said  that  a  groat  deal  must,  of    course^ 
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depend  on  tone  and  manner,  as  to  which  only 
those  who  were  present  oonld  judge;  and  it  was 
for  the  court,  who  adjudged  tlie  contempt,  alone 
to  determine  whether  what  was  said  amounted  to 
contempt.  For  this  he  cited  /&>//.  v.  Davison,  4  B. 
&  A.,  where  the  Lord  Chief  Justice  had  fined  a 
party  defending  himself  on  a  charge  of  libel  for 
obserrations  deemed  offensive  and  amounting  to  a 
contempt.  It  was  true  that  was  the  case  of  a 
Superior  Court;  but  in  this  respect  the  Court  of 
Quarter  Sessions  was  in  the  same  position,  that  it 
«0uld  fine  for  a  contempt  of  court ;  and  what  was 
«  contempt  it  was  for  that  court  itself  to  determine, 
subject,  no  doubt,  in  some  degree,  to  the  super- 
vision of  this  court  to  see  if  there  were  any  grounds 
for  it,  but  not  by  way  of  appeal.  It  must  be  taken, 
he  admitted,  that  Mr.  Pater  was  fined  for  no  other 
words  than  these :  "  I  thank  God  there  are  twelve 
jurymen,  for  if  it  rested  only  with  the  foreman 
{here  would  be  no  doubt  of  the  resnlt."  But  then 
the  meaning  of  the  words  it  was  for  the  court  to 
decide.  Important  as  were  the  privileges  of  the 
^r,  tiie  administration  of  justice  and  the  protection 
of  those  engaged  in  it  were  still  more  important. 
Barristers  tud  often  been  termed  by  great  judges 
•'  ministers  of  justice,"  and  they  owed  a  duty,  not 
■merely  to  their  clients,  but  to  the  court,  and  this 
doctrine  had  been  acted  upon  in  many  ways.  And 
a  a  barrister  unfortunately  so  forgot  himself  as  to 
use  words  in  a  tone  and  manner  which  produced  on 
the  mind  of  the  presiding  judge  the  impression  that 
a  contempt  of  court  had  been  committed,  it  was 
irtthin  the  jwovince  of  the  court  (if  a  court  of  record) 
to  fine  him  for  that  contempt,  after  due  opportunity 
afforded  him  for  explanation  or  apology, 

Demwn,  Q.  C.  (with  liim  if'Molion  and  Keneahy) 
in  support  of  the  rule. — It  M-as  verj'  impartant  to 
hear  in  mind  that  the  first  occasion  of  offence  had 
not  been  given  by  Mr,  Pater — no,  nor  even  the 
aecond ;  for,  first,  the  jiir}'  had  most  improperly 
interrupted  him,  and  then  the  judge  liad  altogeth^ 
omitted  to  check  or  control  them. 

Mellob,  J.  observed  that  certainly  the  observa- 
tions of  the  jurors  were  most  improper  and  imper- 
tinent. 

Daaam  said,  so  it  appeared  to  him.  The  jury  had 
no  business  to  interfere  with  counsel,  lliat  was  the 
frovince  of  the  presiding  judge. 

CocKBVBK,  C.  J.  remarked  that  sometimes  the 
observations  of  jurors  wore  useful,  but  then  they 
ought  to  be  addressed  to  the  judge. 

Dtnman. — Just  sO ;  and  surely,  after  the  jndg^  had 
oountenanced  in  this  case  this  most  improper  inter- 
ference of  a  juror,  it  was  most  unjustifiable  to  fine 
counsel  merely  for  remonstrating  against  it 

CocKBirBK,  C.  J.— Much  may  depend  upon  tone 
and  manner. 

Daman. — But  no  tone  or  manner  can  extend 
or  enlarge  the  import  of  wordii  beyond  the  sense 
and  meaning  of  wmch  they  are  naturally  capable. 

CocKBCKN,  C.  J.  said  the  rourt  were  bound  to 
protect  the  jury. 

Denmon.— Most  certainly,  but  not  from  what  is 
admitted  to  be  a  just  remonstrance :  for  if  the 
intomptions  of  the  jurors  trere  improper,  and  the 
judge  did  not  check  them,  counsel  had  a  right  to 
Temonstrate. 

CocKBtrBK,  C.J.  said  certainly  the  words  them- 
selves were  not  exceptionable,  btit  the  question  was, 
irith  what  meaning  they  were  used. 

Damau  said  that  must  depend  upon  the  words 
themselves.  The  arbitrary-  judges  who,  in  the  times 
«f  the  Stuarts,  fined  jurors  or  witnesses,  tried  to 


eke  out  the  alleged  offences  by  such  epithets  at 
"loud,"  "offensive,"    or  "insulting."     But  they; 
were  vague  and    unmeaning  phrases.     "Loud!" 
Why,  judges  sometimes  were  so.     "  Offensive ! " 
Why,  most  people  foimd  remonstrances  offensive 
when  they  were  in  fault.    "Insulting!"    That  wts- 
to  be  judged  of  by  the  words  used.    And  the  words- 
used  here  had  no  such  meaning,  and   were  not 
reasonably  or  fairly  capable  of  it.     To  allow  a 
barrister  to  be  fined  for  contempt  for  words  admittedc 
to  be  in  themselves  unexceptionable,  merely  because 
the  judge  chose  to  fancy  them  uttered  with  an 
offensive  meaning,  would  be  a  most  dangerous  pre- 
cedent.    Wliy,  our   ablest    and   most   illustnoas- 
advocates  would  have  been  liable  to  be  fined,  either 
in  our  own  times  or  times  gone  by,  over  and  over- 
again  for  similar  cause.    Had  their  Lordships  for- 
gotten the  instance,  cited  by  Lord  Campbell,  from 
the  celebrated  case  of  The  Dean  of  St.  Aiapk,  is- 
which  Mr.  Erskine  was  counsel  ?    Ttie  jury  had  re- 
turned a  verdict,  "  Guilty  of  publishing  only,"  upon, 
which  Buller,  J.  said : 

Ton  t».y  he  ia  guiltjr  of  publishing  Uw  punpUet,  and  that 
tb«  mesDiiigor  the  Inaaendoes  it  aa  stated  In  tlie  indictmeiU? 

Juror. — Certainly. 

BntiHt.—\»  the  word  "otdy"  to  stand  part  i^  the  venUctt' 

Joror.— Ortabily. 

fniKar.— Then  I  inRlat  it  shall  be  recorded. 

Bi-uxR,  J.— Then  the  verdict  miut  be  mimndentood.  Let 
me  nndetataad  the  jury. 

KnUm.—TlM  Jury  do  mtdenitand  their  rerdicl, 

Blixer,  J. — Sir.  1  will  not  be  interrupted. 

ErtUnt.—l  ntond  here  aa  an  advocate  for  a  brother  citl»ii, 
and  I  deslr*  that  the  word  "  only  "  may  be  recorded. 

Bi'Li.u,  J.— Sit  down,  Sb-;  remember  your  daty,  or  I  ataalt 
be  obliged  to  proceed  in  another  maimer. 

£r<^'iie,— Your  Lordship  may  proceed  in  what  manner  yoo 
think  fit  I  know  my  dn^  aa  well  aa  your  Lordship  knon- 
yonia.    I  shall  not  alter  my  oondod 

Commenting  upon  this.  Lord  Campbell  proceeds 
to  observe :  "The  learned  judge  took  no  notice  of 
this  roidy,  and,  quailing  under  the  rebuke  of  hi* 
pupil,  did  not  repeat  the  menace  of  commitmeet. 
This  noble  stand  for  the  independence  of  the  bar 
would  of  itself  have  entitled  Erskine  to  the  statue 
which  the  profession  affectionately  erected  to  his 
memory  in  Lincoln's-inn-hall.  We  are  to  admire 
the  decency  and  propriety  of  his  demeanour  during 
the  struggle,  no  less  than  its  spirit,  and  the  fcUcitons 
precision  with  which  he  noted  out  the  requisite  and 
justifiable  portion  of  defiance.  The  example  has 
had  a  salutary  effect  in  illustrating  and  establishing ' 
the  relative  duties  of  judge  and  advocate  in 
England." 

CocKBUBK,  C.  J,— The  true  answer  to  that  case 
is,  that  Buller,  J.  was  in  the  wrong  and  &Ir.  Enkine  - 
in  the  right. 

Denmmi.'So  licrc.    It  was  obvious  the  juror  was  - 
in  the  wrong,  and  Mr.  Pa}-ne,  the  jtidge,  was  in  the 
wrong  for  not  checldng  him,  and  so  lib.  Pater  was 
in  the  right.     Nor  were   there  ,  wanting   similar 
instances  in  our  own  times,  and  even  among  some  - 
of  those  who  were  now  on  the  bench.    Tlie  Lonl 
Cliief  Justice,  when  at  the  bar,  Iiad  not  shrunk  from 
warmly  remonstrating  with  a  judge  for  «ome  obser-  - 
vation  wiiich  showed  a  dispoaition  to  prejudge  the  ■ 
case ;  and  two  or  three  years  ago  Mr.  Serjeant  ShW) 
now  on  the  bench,  took  a  similar  course  in  acase  in 
which  a  juror  showed  a  strong  feeling  against  his 
client,  and  the  learned  judge  who  presided  fully 
approved  that  course.    In  the  present  instance  the 
judge  silently  sanctioned  the  improper  conduct  cf 
the  juror,  and  then,  when  the  counsel  remonstoated, 
fined  liim  for  contempt.    Such  a  precedent  would  be 
most   dangerous,    and  would  afford    to   arbitraiy 
judge*  and  Courts  of  Quarter  Sessions  all  ovw  dM  ■ 
countij-  a  very  easy  method  of  rilencing  a  qiiiitea 
counsel. 

CocKBCBK,  C.J.  delivered  judgment,  that  the 
rule  for  a  certiorari  to  quash  the  order  should  be  ■ 
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discharged,  and  that  conReqacntly  the  fine  should 
iitand.    He  said  that  it  was  beyond  a  doubt  that  the 
Court  of  Quarter  Sessions  had  inherent  in  it  the 
power  to  punish  for  contempt  of  court,  as  being  a 
court  of  record.    Kor  was  there  any  question  that 
this  court   had  authority  to  prevent   any  excess 
w  usurpation  of  jurisdiction  by  the  Court  of  Quar- 
ter Sessions.    And  if  the  Court  of  Quarter  Sessions 
treated  as  a  contempt  tliat  which  it  iuid  no  reason- 
able ground  for  so  treating,  tliis  court  would  inter- 
pose to  prevent  it  from  so  acting,  and  protect  the 
party  thus  dealt  with,  and  against  whom  the  power 
to  commit  or  fine  for  contempt  had  thus  been  im- 
properly exercised.    Then  arose  the  question  whe- 
ther in  this  case  the  jurisdiction  had  been  impro- 
perly exercised   without   any  reasonable   ground. 
Now,  as  regarded  that  question,  this  court  could 
not  take  npon  itself  the  functions  of  a  court  of 
appeal  from  the  decision  of  the  Court  of  Quarter 
Scions.    All  that  they  could  do  was  to  see  that 
the  Court  of  Quarter  Sessions  had  jurisdiction  in 
the  matter  complained  of.    And  in  the  case  of  Carm 
Wilson,  who  had  been  committed  for  contempt  by  a 
colonial  court,  the   Boyal  Court  of  Jersey,  Lord 
Denman  thus  laid  down  the  law:    "Here  a  con- 
tempt is    supposed  to  have   been   committed.    It 
is   unfortimatc  when  the  court   has  to  act  both 
aa   party    and    as   judge ;    but    the    judge    has 
to  decide  whether  it  has  been  treated  with  con- 
tempt ;  and  we  cannot  decide  that  he  has  come  to 
«  wrong  conclusion.    The  court  may  be  insulted 
"by  the  most  innocent  words  uttMcd  in  a  contempt- 
nous  tone,  and  so  the  words  here  might  or  might  not 
1)6  contemptuous  according  to  the  manner  in  which 
tb^  were  spoken ;  and  if  the  words  might  be  con- 
temptuous, there  was  ample  occasion  for  the  deci- 
«ion  of    the  court,  with  which  no  other  court  can 
meddle.     Every  court  in  such  a  case  is  to  form  its 
«wn  judgment,  and  must  always  feel  itself  most 
nnwiUin^r  to   interfere  in  this  way.     Indeed,  the 
jntactice    has  been  discontinued  for  centuries."    It 
IS  clear  that  on  these  principles  we  must  say  that 
there  was  evidence  here  on  which  the  court  could 
reasonably  come  to  the  conclusion  that  a  contempt 
liad   been   committed ;  and  that  is  all  we  have  to 
determine — we  hare  no  appellate  jurisdiction  in  the 
matter.      There  can   be  no  doubt  that  the  words 
themselves  were  words  which  counsel  might  well 
have  uttered  in  the  honest  discharge  of  his  duty ; 
and  however  harsh  and  unpleasant  they  might  hare 
appeared,  that  would  have  been  no  ground  for  a 
oonimittal  for  contempt.    But  if  used  for  the  pur- 
poae  of  insulting  the  juror,  then  they  were  used, 
not    in    the    exercise,  but  the  abuse,  of  the  pri- 
vilege of  counsel,  and  then  they  would  amount  to 
a  contempt  of  court,  for  which  the  counsel  might 
properly  be  punished.    And  there  is  evidence  that 
they  were  so  used,  for  when  that  sense  was  imputed 
to  them,  be  did  not  disavow  it,  but  repeated  the 
voidB,  and  I  think  it  must  be  taken  that  he  repeated 
them  in  the  sense  thus  imputed  to  them,  and  which 
kedid  not  disclaim.    Unfortunately,  there  had  been 
a  previoua  altercation  between  the  counsel  and  the 
fareman,   and  I  must  say  I  deeply  regret  that  the 
fweman  was  allowed  to  make  the  observations  he 
^d  without  any  observation  from   the  court.     It 
-would  certainly  have  been  far  better  if  the  judge 
had  told  the  foreman  that  anything  he  had  to  say  he 
moat  address  to  the  court,  and  not  get  into  a  per- 
aonal   ^tercation  with  counseL     I  repeat,  that  I 
regret  extremely  that  this  course  was  not  pursued. 
^nSere  bxMl,  however,  been  this  altercation,  and  in 
Hie  ooturse  of  it  the  counsel  said  the  foreman  ought 
to  be  removed  from  the  box — an  observation  of  a 
Tciy  onpleaaant  character,  and  which  may  serve  to 
give  a  sense  and  meaning  to  the  other  words  used, 
and  /or  ivbich  the  fine  was  inflicted.    The  question 
Js,   whether  these  words  were  to   be   understood 


merely  as  an  appeal  to  the  other  jurors  against  the 
prejudice  of  the  foreman,  or  as  conveying  an- 
offensive  imputation  upon  the  foreman.  Mr.  Payne  - 
at  the  time  suggested  that  the  latter  might  be  the 
meaning,  and  Mr.  Pater  did  not  explain  and  dis- 
claim it;  and  when  afterwards  called  upon  to 
explain  or  apologise,  he  refused  to  do  either,  but  per- 
sisted in  adhering  to  what  he  had  said,  notwitli< 
standing  the  construction  put  upon  it.  No  doubt, 
when  a  man  has  said  nothing  which  can  be 
excepted  to,  he  is  not  bound  to  apologise  or  retract ; 
but  when  the  words  he  has  used  are  ambiguous, 
surely  he  may  well  explain.  Are  we,  under  th^e 
circumstances,  to  say  that  the  court  came  to  a  con- 
clusion so  utterly  wrong  and  unreasonable  as  that 
we  can  say  that  they  had  no  jurisdiction  to  make 
this  order  f  I  think  we  cannot  say  so.  I  deeply 
regret  the  unfortunate  result.  No  man  can  have  a 
higher  sense  than  I  have  of  the  importance  of  the 
rights  and  privileges  of  counsel  in  the  discharge  of 
their  arduous  and  important  duties.  I  quite  agree 
that  they  have  not  those  privileges  for  themselves, 
but  for  the  whole  community,  and  I  should  be  the 
last  man  in  the  worid  to  limit  or  to  restrain  them. 
But,  on  the  other  hand,  we  are  bound  to  protect  the 
jurymen  in  the  discharge  of  their  duties,  and  if, 
looking  to  the  whole  of  the  circumstances,  we  see 
evidence  from  which  it  might  fairly  be  concluded 
that  there  was  an  intention  to  insult,  we  cannot 
interpose  toj)revent  the  consequences  from  a  desire- 
to  upJiold  the  privileges  of  the  Bar.  Deeply,  there- 
fore, as  I  regret  the  result,  I  am  bound  to  say  that 
we  should  not  be  justified  in  making  this  rule 
absolute  to  quash  the  order. 


00T7BT  OF  COmCOH  BBVOH. 

Beported  byV.  MAvn  and  Luhlet  Sioth,  Esqrs., 
BarrlBten-iit-Law. 

Moadajh  May  2, 1864. 

Shetpakd  and  OTBEB8  (apps.)  V.  Tbe  CaCBCH- 

WABDEN8,  &C.  OF  BbADFOBD  (iCSpS.) 

Poor-rate — Rufamuxlonf — iZiyAt  to  htgin. 
A  reformatory  ataUithed  under  17  ff  18  Viet.  c.  86,  i» 

not  liabk  to  be  rated  for  the  poor-rmte. 
In  the   Court  of  C.  P.,  differing  from  the  CoarU  of 

Q.  B.  and  £x..  Me  aj^.  has  the  right  to  begin. 

The  following  special  case  was  stated  for  the 
opinion  of  the  court  under  the  12  &  18  Vict  c.  45,. 
8.11:—     • 

CASE. 

The  reaps.,  by  a  rate  made  for  the  relief  of  the 
poor  of  the  said  parish  of  Bradford,  on  the  8rd  July 
1868,  have  assessed  the  apps.  under  the  name  of  tm 
Beformatory  Committee  at  Limpley  Stoke,  in  the 
sum  of  'iL  16s.  3d.,  and  the  apps.  have  duly  given -• 
notice  of  appeal,  of  which  the  fidlowing  are  set 
forth  as  the  grounds  of  such  ajqjcal ; 

1.  That  the  said  premises  are  not  liable  to  be-- 
rated. 

2.  That  we  ue  not  liable  to  be  rated  in  respect  of 
the  said  premises. 

3.  That  -we  are  not  beneficial  occniders  of  the 
said  premises. 

4.  That  we  make  no  profit  of  the  said  premises. 

6.  That  all  the  funds  arising  from  the  said> 
premises  are  applied  to  public  and  charitable  uses- 
m  common  with  such  premises. 

6.  That  the  said  premises  are  a  leformatoiy 
school  for  the  better  training  of  juvenile  offenders 
under  an  Act  passed  in  a  session  of  Parliament 
holden  in  the  17th  and  18th  years  of  Her  Majesty,, 
entitled  "  An  Act  for  the  better  care  and  reforma- 
tion of  youthful  offenders  in  Great  Britain,"  and 
duly  ceitifled  according  to  law. 
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And  the  said  appe.  and  reaps,  have  agreed  that 
the  facts  of  the  case  shall  be  stated  for  the  opinion  of 
the  court  pursuant  to  the  llth  section  of  the 
12  &  13  Vict  c.  45,  and  an  order  of  this  court  has 
been  made  accordingly,  with  the  consent  of  the  said 
parties. 

The  facts  are,  that  the  premises  in  respect  of 
which  the  said  rate  is  made  are  a  reformatory  school 
for  Toung  female  offenders,  instituted  in  pursuance 
of  the  17  &  18  Vict.  c.  86,  and  other  statutes  in  that 
behalf  made  and  duly  certified  according  to  the  law 
as  such,  and  for  no  other  purpose. 

The  apps.  arc  the  managuig  committee  of  that 
institution.  They  do  not  reside  on  the  premises, 
but  the  matron  and  other  officers  of  the  reformatory 
do  reside  there. 

The  reformatory  in  question,  \?ith  a  piece  of  land 
attached,  is  rented  by  the  apps.  at  the  annual  rent 
of  74/.,  but  none  of  them  reside  there.  It  is 
situated  in  the  parish  of  Bradford  in  the  county  of 
Wilts,  and  is  capable  of  accommodating  fifty  girls, 
although  thero  never  has  been  so  large  a  numW  of 
inmates.  Offenders  from  all  parts  c3  the  kingdom 
may  be  and  are  sent  to  this  reformatory,  though  it 
was  intended  for  the  counties  (d  Wilts,  Somerset 
and  Gloucester,  and  three  beds  arc  always  retained 
for  girls  from  tiie  boioo^  of  Bath,  but  of  the  forty- 
itaee  now  under  detention  four  only  are  from  these 
counties,  and  one  from  the  borough  of  Bath.  On 
admission,  entrance  fees  ore  payabl^  which  are  paid 
into  the  general  fund  of  and  applied  towards  the 
maintenance  of  the  institution,  and  these  fees  for 
the  year  1862  amounted  to  22/.  12j!.  In  many 
instances  also  the  parents  arc  obliged  under 
statutes  18  &  19  Vict.  c.  87,  and  20  &  21  Vict.  c.  65,  to 
contribute  towards  the  maintenance  of  their 
-diildren  wliilst  in  the  reformatory,  which  payments 
are  however  deducted  from  the  amount  allowed  by 
•Government.  The  payments  during  the  year  1862 
amounted  to  25/.  2s.  3d.  The  girls  are  instructed  in 
reading,  writing,  cy^ieringaad  religious  knowledge, 
-and  are  also  engaged  in  various  industrial  occupar- 
tions.  They  make  up  their  own  clothes,  do  the 
washing  and  other  work  of  the  house,  help  in  cook- 
ing, and  some  of  the  gardening.  Mangling,  washing 
-and  needlework,  not  only  of  the  reformatory,  but  for 

Srivate  families,  are  done  on  the  premises,  and 
oring  the  year  1868,  as  uqiears  by  the  report  of  the 
-committee,  the  sum  of  '28L  5s.  9<£  was  credited  to  the 
funds  of  the  institution  as  the  value  of  the  washing 
and  needlework  done  br  the  giris,  nearly  the  whole 
of  which  work  was  performed  during  the  last  four 
months  of  the  year,  since  which  time  cjAensivo  al- 
terations have  been  made  in  the  premises  which  will 
-linable  mangling  and  washing  to  be  carried  on  much 
raofe  extensively.  Snoh  work  is  stated  to  be  done 
on  reasonable  terms,  and  tiie  committee  (the  apps.) 
express  a  hoipe  of  ultimately  making  the  reformatory 
seu-supporting,  with  the  aid  received  from  Govern- 
ment. 

All  the  funds'  derived  from  work  done  on  the 
premises  are  apfdied  towards  the  maintenance  of  the 
institution,  or  for  rewards  to  the  inmates  for  iiro- 
fldency  ami  good  conduct.  The  remainder  of  the 
income  of  the  reformatory  for  the  year  1862  (such 
ioeome  amounting  to  9301  ids.  Id.)  was  made  up  of 
donations,  subscriptions,  Goremment  gruit,  and 
sundries,  the  whole  of  whidi  was  applied  solely  to 
the  maintenance  ot  the  reformatory,  or  placed  in 
banJu  to  meet  contingencies  of  the  present  year, 
and  which  lias  since  been  esqiended  on  tiio  main- 
tenanoe  of  the  institution. 

The  question  for  the  opinion  of  the  court  is,  Is 
the  reformatory  in  question  liable  to  be  rated  for 
the  relief  of  the  poor  ? 

Keane,  Q.C.  for  the  resps. — ^Thc  question  is,  are 
these  premises  liable  to  be  rated  for  tlic  poor  ?    The 


case  of  Jteg.  v.  Tempk,  2  E.  &  B.  160,  referred  to  in 
the  case  of  Jieg.  v.  SlapletoH,  9  L.  T.  Bep.  N.  S.  822, 
is  closely  analogous  to  the  present  case.  This  itnot 
a  public  institution,  and  is  distinguishable  from  a 
gaol: 

lieg.  V.  Licaaed  llictHaZfen'  Soatljh  1  B.  A  S.  71; 
Anont/moiu,  2  Balk.  527. 

Eblb,  C.  J. — ^In  this  court  the  app.  begins. 

4Saimders  for  the  app. — In  Jnstiea  of  Btd/onkiire 
V.  St.  Ptmb,  Bedford,  7  Ex.  6S0,  it  was  held  that  the 
resp.  was  entitled  to  begin,  as  the  affirmation  vis 
upon  him. 

WiLLES,  J. — The  practice  in  this  court  is  other- 
wise. 

BiXBS,  3.  (to  Keane,  Q.C.)— As  you  have  gone  to 
far  you  must  continue. 

Kaaie,  Q.C.— What  difference  is  there  between 
this  case  and  B.  v.  Temple  I 

Erle,  C X — There  there  was  a  profit. 

Ktant,  Q.C. — So  here  there  is  swne  profit. 

Bn.B8,  J. — ^To  whom  does  it  go  ? 

Aeon*.— To  the  suiqport  of  the  reformatory. 

Bylgs,  J. — Are  there  any  ciiildren  here  except 
those  under  criminal  sentence  ? 

Keane, — ^No. 

Bylbs,  J.— Then  how  does  this  differ  from  a  gaol? 

Keane. — ^There  is  no  oompuIsiiHi  on  any  one  to  esta- 
blish a  reformatory,  and  the  person  who  does  so  may 
give  it  up  at  any  time ;  he  su}^rts  it  in  part  ana 
the  Government  in  part ;  bnt  in  a  prison  there  is 
an  imperative  duty  and  necessity  to  support  Uie 
prisoners.  Gaols  are  a  part  of  the  State  system; 
reformatories  are  not,  but  the  charity  of  private 
individuals  in  a  particular  direction,  assisted  ij 
Government  aid. 

KE.VT1XO,  J.— Could  the  committee  release  any  of 
the  prisoners  before  their  sentence  was  out  ? 

Aeon*.— I  think  not ;  but  if  they  became  insolvent 
they  could  say,  "You  must  take  die  children  away." 
This  is  not  a  continuous  but  a  voluntary  duty,  whiA 
they  are  not  compelled  to  perform  longer  than  they 
please: 

17*18Vfctc86; 
20  4  21  Viot  c.  55. 

EaLE,  C.  J.  referred  to  the  Dartmoor  Pritba  cue, 
Gambier  v.  Oceraeers  of  Lfdfrrd,  8  Ex.  &  B.  346. 
Lord  Campbell  was  always  Ol  opnioa  that  bencvdent 
persons  should  not  by  their  benerolence  increase  the, 
burden  of  their  neighbours. 

Keane. — Just  so.  This  is  a  place  that  carries  on  a 
species  of  trade,  and  a  profit  is  madfe,  and  die  trustees 
by  their  servants  are  the  occoiders. 

T.  W.  Saunders  for  Uie  ^me.— The  principle  is, 
that  if  the  institution  is  entirely  of  a  benevoleot 
character,  and  there  is  no  beneficial  occnpatVn, 
there  is  no  liability  to  be  rated : 

Jieg.v.  iraM),Cald.858; 

Reg.  V.  St.  George  the  Martyr,  aouAtoark,  lOLJ. 
l29,  U.  0. 
This  is  a  public  institution  (in  fact  a  prison),  and, 
though  a  profit  may  be  made,  there  is  no  beneficial 
occupation  in  any  one: 

A».  T.  Wilton,  12  Ad.  A  R  04 ; 

Ihg.  y.  Sa^eton,  9  L.  T.  Bep.  N.  S.  323; 

Beg.  ▼  Sh^kerd,  1  Q.  B.  170. 
Private  individuals  cannot  send  persons  to  a  refor- 
matory, and  though  persons  cannot  be  compelled  ta 
institute  reformatoiies,  when  instituted  they  are 
prisons. 

Eitu,C.  J.— I  tiave  considered  the  effect  of-th* 
17  &  18  Vict,  c  86,  and  it  appears  to  me  that  a  re- 
formatwy  is  as  much  occupied  for  public  piwpMe* 
as  a  county  gaol.    I  do  not  think  that  the  distiae- 
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tion  as  to  the  a|^  of  the  priaoncrs  has  any  effect  aa 
to  the  liability  to  be  rated.  A  gaol  is  excepted  from 
being  rated,  and,  as  I  read  the  Act,  a  reformatory  is 
a  gaol  for  a  particular  class  of  offenders ;  it  is  used 
•  lor  tlM>  same  purposes  as  a  gaol,  and  therefore  is  not 
liable  to  be  rated. 

WiLUSS,  J.  concurred. 

BruiS,  J. — I  am  of  the  same  opinion.    These  per- 
-«ons  are  occupiers  in  the  strict  legal  sense  of  the 
.  term,  they  are  entitled  to  bring  trespass ;  bat  it  has 
])een  held  under  the  statute  of  Elizabeth  (43  Eliz. 
c.  2),  that  persons  in  order  to  be  rated  must  be  in 
the  bcncflcial  occupation.    Then  there  is  an  excep- 
tion of  buildings  vieA  tat  public  purposes ;  thus  the 
Slorse  Guards,  the  Admiralty,  a  place  for  holding 
a  County   Court,    places  of    public    worship  and 
county  gnols,  have  been  held  to  be  exempt.    The 
j)erson8  here  confined  arc  confined  under  a  judicial 
sentence,  and  there  is  a  public  obligation  to  keep 
them  till  their  sentence  has  expired.    It  nuy  here  bic 
'  obeCTTed  that  this  is  not  a  gaol  for  one  county  only, 
but  for  sereraL     It  is  not  necessary  to  consider 
:vbether  this  is  a  charity,  as  the  case  of  Reg.  \. 
SupktoH  has   distinguished   between    public   and 
jxirate  charities ;  and  some  of  the  cases  go  further 
than  that  one,  and  on  some  of  them  severe  observa- 
tions have  been  made,  and  periiaps  rightly.     This, 
however,  is  essentially  a  charity  for  public  purposes, 
-and  on  this  principle  St.  Bartholomew's  Hospital 
lias  been  held  to   bo  exempt:    {Rer/.  v.  St.  Bar- 
thobmaifs  IJoqtital,  i  Burr.  2435.)    "the  statute  8  & 
4  Will.  4,   c.  80,  now  exempts  places  of  worship 
in  all  cases ;   but  it  had   heesa  held  before  that, 
where  there  was  no  letting  of  pews,  as  they  were 
.places  where  all  the  public  might  resort  for  public 
.purposes,  they  were  not  liable  to  be  rated.    This  is 
a  place  for  carrying  out  the  general  purposes  of  the 
country  for  the  punishment  and  reformation    of 
juvenilis  offenders,  and,  in  my  opinion,  comes  within 
the  category  of  ordinary  gnols,  and  therefore  is  not 
liable  to  be  rated. 

Keatixo,  J. — I  am  of  the  same  opinion.  This  is 
substantially  a  prison,  and  it  is  not  necessary  to 
consider  its  probable  duration ;  while  so  occupied  it 
is  occupied  as  a  prison. 

Juigmintfor  tie  appt.  without  costs. 

Friday,  April  22, 1»(». 

Tbstry  of  St.  Georoe's,  HAMOvER-SQCAitB  (apps.) 
V.  Spabbow  (reap.). 

Metnmolitan  Local  ManagaatHt,  25  <•  2C  Virt.  c.  102 

— Bnetiona  beyond  the  general  line  of  buildings. 
Where  the  de/i.  was  summoned  under  the  loth  section 
of  the  Metropolis  Local  ilanagement  Act  for  tut- 
fawfulljf  ereetinq  a  structure  without  the  consent  of 
the  Board  of  Works,  it  was 
■Held,  that  it  was  for  the  magistrate  to  decide  whether 
the  structure  complained  of  was  an  "erection," 
"buildiHg,"  or  "  structitre,"  within  tlie  meaning  of 
the  Act,  and  also  that  the  certificate  of  the  architect 
that  suck  erection  was  beyond  the  general  line  of 
buildings  was  notfinoL 

This  waa  a  summons  under  the  Metropolitan 
Local  Management  Act  (25  &  16  Vict  c  102^  a.  75, 
digging  that  the  deft,  on  the  1st  July  1863,  in  the 
parish  of  St.  George,  Hanover-square,  Middlesex, 
within  the  metropolitan  police  district,  did  unlaw- 
fully erect  a  certain  erection,  to  wit,  a  conservatory, 
without  the  consent  in  writing  of  the  Metropolitan 
Board  of  Works,  beyond  the  general  line  of  build- 
ii^  in  a  certain  street  called  Half-moon-street,  in 
the  parish,  county  and  district,  the  distance  of  such 
line  of  building  not  exceeding  fifty  feet  from  the 
^highway,  contrary  to  the  statute,  &c. 
[Mao.  Cas.— Vol.  UI.] 


Half-moon-sticet  is  about  forty  feet  wide,  con- 
taining twenty-three  houses  on  the  east  side,  and 
twenty-fotv  on  the  west,  built  at  different  times, 
before  the  17  Vict.,  at  different  heights  and  levels  as 
suited  the  respective  builders ;  the  deft.'s  house  No. 
1,  on  the  east  side,  is  the  comer  house  next  to 
Piccadilly,  that  part  of  the  shpp  front  which  faces 
Half-moon-strcet  projects  three  feet  beyond  the 
front  wall  of  the  house  at  the  first  floor,  forming  a 
ledge  on  the  top  extending  three  feet  three  inches 
in  width  from  that  wall.  This  shop  front  ex- 
isted in  its  present  state  before  the  17  &■  18  Vict. 
c.  123. 

In  April  1803  the  deft,  took  out  the  window 
with  its  frame  from  the  room  on  the  first  floor  of 
his  house  looking  into  Half-moon-strcet,  and  sub- 
stituted for  it  a  case  or  thing  principally  composed 
of  glass  set  in  light  iron  framing  about  the  same 
height  as  the  old  window,  and  four  feet  six  inches 
wide,  and  projecting  two  feet  six  inches  from  the 
house  wall  and  resting  on  the  above-mentioned  shop 
front,  its  extreme  edge  being  nine  inches  nearer  the 
house  than  the  extreme  edge  of  the  shop  front. 

This  case  or  thing  of  glass  and  iron  is  the  matter 
complained  of  as  an  "  erection  "  and  forms  the  only 
window  of  the  said  room.  The  district  surveyor  of 
the  parish  approved  of  it  ns  being  of  incombustible 
materials  within  the  Metropolitan  Building  Acts. 

At  the  hearing  before  me,  the  district  surveyor 
stated  that  this  was  a  "projecting  window."  Tho 
surveyor  employed  by  the  parish  for  thirty  years 
called  it  a  "projection,"  and  not  a  "projecting 
window,"  but  said  that  a  bow  window  would  be  a 
"projecting  window."  The  superintendent  of  the 
Metropolitan  Board  of  Works  styled  it  a  "con- 
servatory" (as  in  the  suumions). 

The  deft,  did  not  obtain  the  consent  of  the 
Metropolitan  Board  of  Works  for  the  above  altera- 
tion of  his  house,  but  got  that  of  the  inhabitants 
of  the  four  houses  next  his  own,  lower  down  from 
Piccadilly,  before  putting  up  the  glass  and  iron  in 
question. 

Evidence  was  given  that  there  was  nothing  in 
this  thing  of  gloss  and  iron  unsightly  or  obstructing 
light  or  air,  or  inconsistent  with  the  general 
character  of  either  side  of  the  street.  On  the  same 
(east)  side  of  the  house  No.  5  has  a  bow  window  on 
the  first  and  second  floors,  projecting  from  the  house 
wall  in  like  manner,  but  further  into  the  street. 
Several  balconies  project  from  other  houses  on  tho 
same  (east)  side,  at  different  levels  and  distances  of 
projection  from  the  house  walls.  The  last  house  on 
the  east  side  has  a  shop  front  projecting  in  tho 
same  manner  as  at  No.  1.  All  these  projections  are 
legal,  having  been  erected  before  the  17  Vict. 

Contradictory  evidence  was  given  on  the  point 
whether  the  glass  and  iron  in  question  was  in  point 
of  fact  beyond  or  within  the  general  line  of  build- 
ings on  the  east  side  of  Half-moon-street.  The 
superintending  architect  of  the  Metropolitan  Board 
of  Works  proved  his  certificate  in  writing,  that "  the 
main  front  of  the  buildings  forming  the  row  of 
houses  aforesaid  "is  the  "general  line  of  buildings 
in  the  said  row  "  as  shown  in  the  pbm  annexed  to 
his  certificate  and  signed  by  him.  He  also  stated 
before  me  that  the  gkss  and  iron  in  question  called 
by  him  a  "  conservatory  "  was  beyond  the  general 
line  of  building  ;  the  word  "  general "  being  now 
substituted  for  "regular,"  on  which  word  as 
oocurrutg  in  the  18  &  19  Vict.  c.  120,  s.  143,  now 
repealed,  the  decision  in  Teas  v.  Freebody  took  places 
4  C.  P.  Kep.  228. 

In  support  of  the  summons  it  was  argued  that 
the  above-mentioned  certificate  was  final  and  pre- 
cluded further  inquiry  by  the  magistrate.  This  was 
denied  by  the  deft.,  as  such  a  construction  would 
prevent  all  corrections  of  even  self-evident  errors 
in  such  certificate  or  plan.  It  was  also  said  that  not 
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only  was  the  glass  and  iron  in  qncstion  irithin  the 
extreme  edge  of  the  shop  front,  and  within  the  true 
"  general "  line  of  building  in  the  said  row  of  houses 
fomiingthe  east  side  of  Half-moon-strcet,  but  that  it 
wasalsoinpointoffactwithin  the  line  laid  down  in  the 
first  plan  by  the  said  superintending  architect  as  the 
*'  general  line  of  buildings  "  in  that  row  of  houses. 

After  viewing  the  loaa  in  quo,  I  called  to  mind  that 
the  summons  did  not  charge  this  case  or  thing  of 
glass  and  iron  as  a  projecting  window  under  sect.  119 
of  the  first  MetropoUtan  Act,  17  &  18  Vict.  c.  120, 
nor  as  a  "projection"  under  the  Metropolitan 
Building  Act  (18  &  19  Vict.  c.  122),  s.  21 ;  nor  as  a 
"  thing  affixed  to  or  projecting  from  a  building,  wall 
or  other  structure"  under  the  same  Act,  18  &  19 
Vict.  c.  122,  schedule,  part  HI.,  "Dangerous  struc- 
tures ;"  nor  as  contrary  to  any  unrepealed  section  of 
57  Geo.  3,  c.  29,  called  "  Michael  Angelo  Taylor's 
Act,"  and  decided  that  the  thing  in  question,  called 
by  some  a  "  conservatory,"  by  others  a  "  projecting 
■window,"  and  by  others  a  "projection,"  was  not 
an  erection  within  the  intent  and  meaning  of  sect. 
75  of  the  Metropolitan  Local  Management  Act,  25 
&  26  Vict.,  upon  which  the  summons  proceeded, 
liaving  regard  to  the  words  "  bnilding  or  structure  " 
next  preceding  it  in  that  section,  and  to  the  above- 
mentioned  statutes  still  in  force,  and  I  dismissed 
the  summons  accordingly. 

I  doubted  whether  "  the  general  line  of  building" 
certified  by  the  superintending  architect  could  in 
point  of  law  be  questioned  before  me.  Subject  to  that 
doubt  I  was  of  opinion  that,  having  regard  to  the 
peculiar  irregularities  of  the  shop  fronts,  bow 
windows,  verandahs  and  balconies  projecting  as 
sbove  stated  from  the  house  walls  on  the  east  side 
of  Half  Moon-street,  as  well  as  on  the  west  side  and 
legally  so  projecting,  having  been  there  before  the  17 
Vict.,  the  true  general  line  of  bnildings  might  not 
1>e  along  the  main  walls  of  the  booses  in  the  row. 
I  also  thought  that  in  point  of  fact  the  extreme  edge 
of  the  thing  of  glass  and  iron  in  question  was  not 
only  within  the  extreme  edge  of  the  legally  existing 
«hop  front,  but  also  within  the  line  certified  by  the 
superintending  architect  as  the  "  general  line,"  bat 
I  did  not  dismiss  the  summons  upon  either  of  these 
groimds,  but  on  that  already  stated. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  in  point  of  law  the  thing  of  glass  and 
iron  in  question  placed  as  above  described  must  be 
lield  to  be  an  erection  within  sect.  75  of  25  &  26 
Vict.  c.  102. 

2.  If  the  said  glass  and  iron  be  such  an  "  erection," 
■whether  the  line  certified  and  decided  by  the  super- 
intending architect  of  the  Metropolitan  Board  of 
Works  as  the  "general  line  of  building"  does  in  point 
of  law  preclude  all  farther  inquiry,  whether  it  is  the 
trae  general  line  in  each  particular  street  or  row  or 
not. 

S.  If  uy  decision  is  reversed  the  parties  seek  that 
the  summons  shall  stand,  and  this  case  be  remitted 
to  me  to  make  such  order  as  under  the  guidance  of 
this  honourable  court  shall  seem  fit. 

If  my  decision  is  confirmed  the  deft,  seeks  that  it 
Toe  confirmed  with  costs  to  be  taxed  by  the  master. 

The  decision  of  the  superintending  architect  was, 
that  the  main  fronts  of  the  buildings  forming  the 
low  of  houses  aforesaid  is  the  general  line  of  build- 
ings in  such  row.  (Signed .) 

Brett,  Q.C.  {Strttten  with  him),  for  the  apps.,  con- 
tended that,  as  the  75th  section  of  the  Act  enacted 
that  the  architect  of  the  Metropolitan  Board  of 
Works  was  to  determine  what  was  the  general  line, 
he  was  thereby  constituted  the  arbitrator  of  the 
'whole  building,  and  his  decision  was  final.  He 
referred  to  Teas  t.  Freebody,  4  C.  B.,  N.  S.,  as  to 
the  line  being  a  strictly  mathematical  line,  but  a 
Substantially  regular  line. 


Keane,  Q.C,  for  the  resp.,  was  stopped  by  the 
Court. 

Erle,  C.J. — I  am  of  opinion  that  our  jud^ent 
should  be  for  the  resp.  The  first  question  is, 
whether  it  is  compulsory  on  the  magistrate  in  point 
of  law  to  hold  the  thing  in  question  to  be  an  erec- 
tion, he  being  of  opinion  that  it  was  not  It  is 
impossible  to  hold  as  a  rule  of  law  that,  bccaose- 
there  is  a  certain  quantity  of  materials,  the  magis- 
trate must  hold  it  to  be  within  the  statute.  I 
do  not  think  that  it  was.  It  cannot  be  the  bounden 
duty  of  any  one  by  law  to  hold  so  much  glass  and 
materials  within  the  statute.  Then  be  puts  the- 
question,  "  whether,  if  the  glass  and  iron  be  such 
an  erection,  the  line  certified  and  decided  by  the 
superintending  architect  of  the  Metropolitan  Board 
of  Works  as  the  general  line  of  building  docs,  in 
point  of  law,  preclude  all  further  inquiry  whether 
It  is  the  true  general  line  in  each  puticttlar  street 
or  row  or  not."  I  think  that  such  was  not  the 
intention  of  the  statute.  I  cannot  believe  withont 
very  strong  words  that  the  decision  of  the  superin- 
tending architect  is  to  stand  good  for  eveir  case, 
past  all  appeal  or  inquirj':  a  whole  street,  invoMnf 
millions  of  money,  might  be  affected  by  it.  It  sccnu 
very  improbable  that  this  should  be  so.  I  think  that  it 
would  protect  anybody,  if  he  had  permission  from  tht 
architect,  from  being  proceeded  against  by  the 
Metropolitan  Board  of  Works.  I  think  that  when 
the  parties  came  to  demoUsh  it,  it  would  be  time 
for  the  magistrate  to  be  called  in  aid.  IVn  « 
party  may  go  into  the  merits  and  ask  for  protection. 
"  Am  I  liable  to  have  these  things  cast  upon  me?" 
The  magistrate,  if  satisfied  that  it  is  right,  must  order 
a  demolition ;  but  I  believe  that  the  result  of  tb» 
complaint  would  be  for  the  magistrate  to  ascertain 
whether  the  statute  had  been  in  substance  trans- 
gressed. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  I  give  no 
opinion  as  to  whether  this  was  an  "  erection"  within 
the  meaning  of  the  Act,  as  the  magistrate  has  fonad 
that  it  was  not.  Upon  the  other  ground  I  sxn? 
with  the  judgment  of  the  Lord  Chidf  Justice.  The 
section  is  an  extremely  penal  one.  It  makes  it  the 
duty  of  the  ma^strate  to  direct  the  demolition  of 
the  building  or  erection,  the  ejqienses  to  be  bom(!  by 
the  owner  or  occupier.  The  76tli  section  says,  thst 
no  building,  structure,  or  erection  shall,  without  th« 
consent  of  the  Metropolitan  Board  of  Works,  bf 
erected  beyond  the  general  line  of  buildings,  such 
general  Une  to  be  decided  by  the  superintending 
architect  to  the  Metropolitan  Board  of  Works  for  the 
time  being.  This  section  docs  not  show  that  the  ar- 
chitect is  to  decide  whether  the  erection  is  within 
the  general  line  ;  if  it  did,  the  magistrate  would  oolr 
have  to  decide  whether  the  consent  of  the  Metropo- 
litan Board  of  Works  had  been  given.  What  the 
magistrate  has  to  do  is  to  have  clear  proof  that  the 
"erection"  is  within  the  line;  and  in  this  case  it 
appears  that  he  did  not  consider  that  fact  h»d 
been  proved,  and  I  am  of  opinion  that  his  opinioB 
was  correct. 

BixES  and  Ekattko,  JJ.  concurred. 


v.  0.  KIKDEBSLEYnS  OOT7BT. 

Ke|ioit«d  by  Josbca  MnoALn  and  0. 1^  EowJiaiM^  Et4i*< 
BaiTlster>-at-t«w. 

Tuesday,  Mag  S,  18C4. 
FrrzoBBXLD  v.  Fitzfatrick. 
Chapel  of  etue — District  chajitby — Psm  rtatt—Mtr- 
nages,  ^. — Fees — jMotntmeM  of  elerk  mtd  sertn— 
Order  tn  Cornell — Trust-deed. 
A  dtapel  teas  erected  bj/  tabseription,  and  vfliJ  " 
trustees,  the  expressed  intention  in  Cis  deed  of  tn^ 
being  that  the  chapel  shouU,  when  amftlUd,  it  «*■ 
Digitized  by  VJH^^^^^V  It 


MAGISTBATES'  CASES. 


35 


V.C.  K.] 


VlTZOKBAI.D  V.  VlTZPATJtlCK. 


[V.C.   K. 


as  a  rJiaml  of  ease  dependent  upon  the  parish  church. 
By  an  Order  in  Council^  a  jioriion  of  the  parish  was 
subiequently  assigned  to  the  cht^  as  a  district  dta- 
ptlnj,  but  Aere  was  reserved  to  the  then  vicar  of  the 
parish  the  right  to  receive,  during  his  life,  all  jees  in 
respect  of  marriages,  baptisms,  ^.,  solaimised  or  per- 
foraied  in  the  said  diapek  AJler  the  vicar's  death, 
Us  successor  laid  claim  to  tlie  exclusive  cure  of  souls 
vithin  the  district  chopelrt/,  and  to  receive  pew  rents, 
appoint  a  clerk,  sexton,  j-c,  t«  respect  thereof.  The 
pit.  admitted  at  thtbar  tite  validity  of  the  Order  in 
Council: 

Held,  that  the  district  chapehy  teas  constituted  a  benefice, 
and  the  incumbent  a  benejiced  clergyman,  by  virtue  of  the 
Ordtr  in  Council  and  the  Acts  of  Parliament  which 
the  order  referred  to,  and  tliat  therefore  the  vicar  and 
churchwardens  of  the  original  parish  liad  no  right  to 
receive  pew  rents  or  appoint  officers  in  respect  of  the 
district  chopelry. 

Beld  also,  that  the  trusts  of  the  deed  were  set  aside 
iy  the  Order  m  Council. 

This  suit  was  initituted  by  the  vicar  and  churcli- 
'irardeos  of  St.  Paul's,  Bedford,  against  the  incum- 
bent and  churchwardens  of  the  chapel  or  church  of 
the  Holy  Trinity,  at  Bedford,  and  the  questions 
which  were  raised  were,  whether  an  Order  in  Council 
declaring  that  marriages,  baptisms,  burials,  &c. 
might  be  solemnised  in  the  said  chapel  or  church  of 
the  Holy  Trinity,  was  valid,  and  also  whether  the 
pit  the  Rev.  William  George  Fitzgerald,  as  vicar  of 
the  mother  church,  was  entitled  to  the  exclusive 
cure  of  souls  within  the  district  assigned  by  the 
Order  in  Council  to  the  said  chapel  or  church,  and 
to  publish  banns  of  matrimony,  and  solemnise  mar- 
riages in  the  said  chapel,  and  receive  fees,  pew 
rents,  4c^  &c.  in  respect  thereof.  There  was  also  a 
question  whether  the  trust-deed  of  the  chapel  was 
still  in  force. 

The  parish  of  St.  Paul's,  in  the  town  of  Bedford, 
in  the  diocese  of  Ely,  is  an  ancient  parish  with  a 
vicarage  with  ciu«  of  souls,  and  in  1840  the  Bev. 
James  Donne  was  the  vicar,  and  John,  Baron 
Carteret,  was  the  patron  of  the  vicarage. 

By  an  indenture  dated  the  L'8th  Sept.  1840  a  piece 
of  liud  situate  in  that  parish  (which  piece  of  land  by 
a  previous  deed  dated  in  August  in  the  same  year 
iud  become  -vested  in  certain  persons,  their  heirs 
and  assigns),  intended  for  the  site  of  a  new  chapel, 
and  such  intended  new  chapel,  were  declared  to  be 
held  upon  certain  trusts,  which  were  in  effect  to 
pennit  the  chapel  to  be  built  and  consecrated,  and 
used  as  a  chapel  of  ease  dependent  upon  the  parish 
diurch  of  the  parish  of  St.  Paul,  Bedford.  The 
trusts  of  this  deed  are  more  particularly  referred  to 
in  the  V.  C.'s  judgment.  The  deed  was  duly  enrolled 
in  the  Court  of  Ch.  in  1841. 

The  chapel  was  built  and  consecrated  in  June 
1841,  by  the  name  of  the  Chapel  of  the  Holy  Trinity, 
Bedford.  The  sentence  of  consecration  recited  that 
it  had  been  represented  to  the  bishop  that  the 
population  of  the  parish  of  St.  Paul  had  greatly 
increased,  and  that  the  church  had  become  inade- 
quate for  their  accommodation,  and  that  it  was 
therefore  determined  to  erect  a  chapel  of  ease  to  the 
parish  church,  the  necessary-  funds  for  that  purpose 
having  been  provided  in  part  by  the  Incorporated 
Socie^  for  the  Enlargement.  Building  and  Bepur- 
ing  of  Churches  and  Chapels,  and  the  residue  by 
private  subscription.  The  chapel  received  in  the 
same  year  an  augmentation  from  Queen  Anne's 
Bounty. 

On  the  26th  Oct.  I860  an  Order  in  Council  was 
wade  which,  in  consequence  of  a  representaUon  by 
the  Ecclesiastical  Commissioners,  assigned  to  the 
Church  of  the  Holy  Trinity  a  certain  part  of  the 
pariah  ci  St.  Paul,  Bedford,  to  be  named  the  Dis- 
trict Ciu^elry  of  the  Holy  Trinity,  Bedford.    It  also 


provided  that  banns  of  marriage,  marriages,  bap- 
tisms, churchings  and  burials  should  be  solemnised 
and  performed  at  the  church  of  the  Holy  Trinity, 
and  that  the  fees  should  be  paid  and  belong  to  the 
minister  of  the  same  church  for  the  time  being, 
excepting  that  so  long  as  the  Bev.  James  Donne 
continu(^  vicar  of  St.  Paul's  aU  such  fees  should  be 
paid  to  him  by  the  incumbent  of  the  Holy  Trinity ; 
and  it  was  ordered  that  such  proposed  assignment 
and  arrangement  should  be  carried  into  effect  agree- 
ably to  the  provisions  of  59  Geo.  8,  c  134,  2&S 
Vict.  c.  49,  and  19  &  20  Vict.  c.  66.  The  order  was 
duly  advertised  and  registered. 

The  Rev.  James  Donne  died  on  the  17th  Jan. 
1861,  whereby  there  became  an  avoidance  of  the 
vicarage  and  parish  church,  and  the  pit.  the  Bev. 
W.  G.  Fitzgerald,  who  had  become  patron  thereof, 
presented  himself  to  the  bishop  and  was  duly  insti- 
tuted and  inducted  to  the  vicarage.  The  deft,  the 
Rev.  Richard  William  Fitzpatrick  was  at  that  time 
the  perjtetnal  curate  of  the  Chapel  of  the  Holy 
Trimty,  luiving  been  licensed  thereto  on  the  11th 
May  1858. 

Mr.  Fitzpatrick.  after  the  death  of  Mr.  Donne, 
published  banns  of  marriage  and  solemnised  mar- 
riages, and  also  received  Easter  offerings  and  eccle- 
siastical dues,  and  claimed  the  right  to  retain  them, 
and  to  be  entitled  to  appoint  a  clerk  and  sexton, 
though  such  moneys  were  received  and  such  ap- 
pointments were  made  by  the  liev.  Mr.  Donne  with 
the  consent  of  the  churchwardens  up  to  the  time  of 
his  death.  Mr.  Fitzpatrick  also  claimed  to  be  en- 
titled to  a  proper  stipend  for  his  services  out  of  the 
pew  rents.  The  annual  income  arising  from  the 
permanent  endowment  of  the  chapel  amounted  only 
to  the  sum  of  80/. 

The  defts.,  Messrs.  Sheppee  and  Cotton,  were 
the  churchwardens  of  the  Chapel  of  the  Holy 
Trinity,  having  been  appointed  by  Mr.  Fitzpatrick 
and  the  inhabitants  of  the  district  under  the  6  &  7 
Vict.  c.  37,  and  19  &  20  Vict.  c.  104.  They  refused 
to  allow  the  pits,  to  let  the  pews  or  sittings  in  the 
Chapel  of  the  Holy  Trinity,  or  to  collect  the  rents, 
or  in  any  way  to  intenneddle  therewith.  A  notice 
in  writing,  dated  the  3rd  April  1862,  was  served 
on  behalf  of  Mr.  'Fitzgerald,  upon  the  defts^  re- 
quiring them  to  abstain  from  collecting  or  receiving 
such  pew  rents,  and  to  account  for  and  pay  over 
what  they  had  received,  and  hand  over  books  and 
papers,  which  the  defts.  refused  to  do. 

In  1854  a  cemetery  had  been  provided  for  the 
parishes  of  St.  Cuthbert,  St.  John,  St.  IVIary  and  St. 
Peter  Martin,  Bedford.  It  was  situate  in  the  parish 
of  St.  Peter,  and  was  provided  out  of  rates  levied 
on  the  ratepayers  of  the  said  several  parishes,  in- 
cluding the  ratepayers  of  the  district  of  the  Holy 
Trinity.  Mr.  Fitzpatrick  had  received  and  retained, 
for  his  own  benefit,  the  surplice  and  other  fees 
wliich  were  paid  in  respect  of  the  interment  of 
persons  removed  from  the  district  of  the  Holy 
Trinity  to  this  cemetery. 

Stephens,  Q.C.  and  Traill,  for  the  pits.,  argued  that 
the  Ecclesiastical  Commissioners  had  no  power  to 
deal  with  pew  rents  except  as  to  a  chapel  built 
under  1  &  2  Will.  4,  c.  88  (the  Church  Patronage 
Act),  and  that  that  Act  did  not  apply  to  the  present 
case,  as  the  population  was  under  2000,  nor  did  tiie 
endowment  amount  to  lOOOt.  The  trust-deed  of  the 
chapel  remained  in  force,  and  was  not  superseded  by 
6  &  7  Vict.  c.  87,  or  19  &  20  Vict.  c.  104.  They 
would  admit  the  Order  in  Council  to  be  valid.  They 
cited 

Tudydss  v.  Alexander,  8  L.  T.  Eep.  N.  8. 821  j 

AUeg  V.  Dale,  11  C.  B.  878; 

58  Geo.  3,  c  45,  ss.  62-64,  76-79; 

59  Geo.  8,  C.184,  ss.  6,  26,  27; 
lA2WiU.4,  e.88; 

7A8yictc94.  C"r\nin]r> 
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Bailif,  Q.  C.  and  Surragt,  for  the  defts.,  contended 
that  the  (jutpel  was  no  longer  a  chapel  of  ease,  and 
that  the  tmits  of  the  deed  were  put  an  end  to  by 
the  Order  in  Council  and  the  proviuong  of  the  Act 
of  Parliament.  Moreover,  tiio  collection  of  pew 
rents  was  altogether  illegal.    They  cited 

WsUie  V.  MoU,  1  Hagg.  Eccl.  Bep.  28 ; 

Comyn's  Dig.  tit  "Egliae,"  B. ; 

6'oiK|A  T.  Jona,  7  li.  T.  Bep.  M.  S.  566; 

1*2  Vict.  c.  49. 

Wiehem,  for  the  Crown,  took  no  part  in  the  argu- 
ment, aa  the  Order  in  Council  was  admitted  to  be 
valid. 

Stq>hena  in  reply. 

The  yiCE-CnANCB[,i:x>B. — ^The  questions  to  be 
determined  by  the  court  have  been  very  much 
narrowed  and  brought  within  a  limited  space.  They 
are  merely  these :  First,  whether  the  incumbent  of 
St.  Paul's  has  a  right  to  the  pew  rents  from  the 
pews  in  this  chapel ;  and  secondly,  whether  the 
incumbent  and  churchwardens  of  St.  Paul's  have 
the  right  of  nominating  the  clerk,  sexton,  or  any 
other  officer  or  officers  who  have  to  perform  certain 
functions  in  the  due  and  solemn  performance  of  divine 
service  ?  Theotherquestion  which  has  been  nused  by 
the  bill,  as  to  whether  the  Order  in  Council  dedicat- 
ing this  chapel  to  the  new  district  is  valid,  has  been 
abuidoned;  and  I  must  assume  now  that  the  Order 
in  Council,  by  which  this  district  is  created,  and  by 
which  this  chapel  was  dedicated  as  a  place  of  worship 
forthatdi8trict,i8perfectly  validandgood.  Thischapel 
waa  built  in  the  following  manner.  Certain  persons  in 
tte  parish  seem  to  have  been  desirous  of  extending 
church  accommodation,  which  was  insufficient  for 
the  number  of  inhabitants ;  and  accordingly  by 
means  partly  of  private  subscription  and  i)artly, 
not  by  a  grant  from  the  commissioners,  but 
by  a  ^t  from  the  incorporated  society,  the  chapel 
was  built  upon  a  piece  of  ground  which  no 
doubt  had  been  purchaiaed  or  given  for  the  purpose. 
This  piece  of  ground  was,  by  an  indenture  dated  the 
28th  Sept.  1840,  vested  in  certain  trustees  upon  the 
trusts  which  should  be  declared  by  a  deed  of  trust 
of  even  date.  By  the  deed  of  trust  of  even  date 
the  trustees  were  to  stand  irassessed  of  and 
interested  in  the  piece  of  ground  upon  trust  to 
pemdt  and  suffer  the  chapel  which  was  then  in 
course  of  being  built  upon  that  ground  to  be 
erected,  and  to  permit  and  suffer  the  same  to  be 
used,  occupied  and  enjoyed  as  a  chapel  of  ease 
subject  to  and  dependent  upon  the  pariMi  church  of 
the  p«fidi  of  St.  Paul,  Bedford,  for  the  celebration 
of  divine  service,  the  administration  of  the  Holy 
Communion,  and  the  performance  of  the  office  of 
burial,  but  it  was  provided  that  no  banns  of  matri- 
mony should  be  published,  or  marriages  solemnised, 
or  baptisms  or  churchings  had,  by  any  person 
whatever  in  the  chapel.  Then  the  next  clause  is 
also  material:  "And  upon  this  further  trust,  to 
permit  and  suffer  the  vicar  for  the  time  being  of  the 
pariah  church  of  St.  Paul,  Bedford,  or  his  curate  or 
curates  for  the  time  being,  by  his  direction,  such 
curate  or  curates  being  a  licensed  curate  or  curates 
of  the  parish  of  St  Paul,  Bedford,  and  not  specially 
iq^pointed  to  the  chapel,  to  officiate  as  the  minister  or 
ministers  of  the  chapel,  according  to  the  rites  and 
ceremonies  of  the  sud  united  Church  of  England. 
And  upon  this  further  trust,  to  permit  die 
vicar  and  churchwardens  for  the  time  being  of 
the  said  parish  to  let  the  pews  and  seats  of  the 
said  chapd."  Then  there  were  to  be  certain  free 
seats :  '*  And  upon  this  further  trust,  to  permit  the 
churchwardens  for  the  time  being  of  the  said  parish 
to  receive  the  rents  of  the  pews  and  seats  so  to  bo 
let  as  aforesaid."  Then  there  is  a  dause  aa  to 
vaults  and  catacombs,  which  I  think  is  not  material 
to  the  present  question,  and  it  then  proceeds  thus: 


"  And  it  is  declared  and  agreed  that  it  shall  be  law- 
ful for  the  vicar  and  churchwardens  for  the  time 
being  of  the  said  parish  from  time  to  time  to  appoint 
a  clerk,  pew  openers,  and  all  other  officers  or  ser- 
vants necessary  or  proper  for  the  due  p^ormance  of 
divine  service  in  the  chapel."    Then  it  is  further 
declared  and  agreed,  that  the  rents  and  profits  so  to 
be  received  by  the  churchwardens  for  the  time  being 
of  the  parish  (that  is  to  say  the  pew  rents)  should 
be  paid  and  applied  thus — ^in  the  first  place,  in  pay- 
ment and   discluuge   of   the   costs   and  expenses 
attending  the  celebration  of  divine  service  in  the 
ch^el,  and  in  necessary  repairs  and  insurance  <£. 
the  chapel,  except  the  vaults  or  catacombs,  and  in 
payment  of  the  salaries  of  the  clerk,  pew  openers, 
officers,  or  servants  serving  in  the  chapel,  and  after 
payment  and  discharge  thereof,  the  surplus  of  eudi 
rents  and  profits  should  be  paid  over  or  accounted 
for  to  the  vicar  for  the  time  being  of  the  said  parish 
half-yearly,  and  the  receipt  in  writing  of  the  trus- 
tees was  to  be  a  good  discbarge.    Now,  I  think  it  ir 
perfectly  clear  that  the  intention  of  the  parties,  so 
far  as  it  was  in  their  power,  was  to  make  this 
chapel  a  chapel  of  ease.    They  expressly  declare 
that  the  trust  is  to  be  to  suffer  the  same  to  be  used, 
occupied  and  enjoyed  as  a  chapel  of  ease,  subject 
to  and  dependent  upon  the  parish  church,  and  it  is 
to  be  served,  not  by  any  curate  or  minister  specially 
appointed    to    serve    that    church,    but   by   the 
licensed    curate    or   curates    of    the    parish   of 
St.  Paul's;  miatenus  in  illis,  they  designed   it   to 
be   a  chapel   of   ease,    entirely   dependent  upon 
the   mother   church — that  is,  the    Church  of   St. 
Paul,  Bedford.    It  has  been  argued  that,  if  there  b& 
a  chapel  of  ease,  the  freehold  of  that  chapel  must 
necessarily  be  vested  in  the  incumbent,  and  not  in 
any  trustees  or  other  persons.    Here,  by  the  deed  of 
conveyance,  the  freehold  is  conveyed  to,  and  by  this 
deed  of  trust  it  is  contemplated  to  remain  in,  tlie 
trustees  appointed  by  the  parties  who  were    in- 
strumental in  causing  the  church  to  be  erected.    It 
is  contended  that,  if  it  be  a  chapel  of  ease,  the  free- 
hold must  be  vested   in  the  incumbent,  and  that» 
unless  it  be  so  vested  in  the  incumbent,  it  is  not  & 
chapel  of  ease.    Upon  that  point  I  do  not  mean  to 
express  any  opinion,  because,  assuming  the  law  to  be 
cither  way  (and  I  have  not  had  any  authority  cited 
on  either  side   to  establish   the  proposition  or  to 
rebut  it),   and  supposing  it   was    not  properiy  a. 
chapel  of  ease  of  the  parish,  still  the  xiersons  who 
executed  this  deed,    or    who   were  parties  to  it, 
intended  it  to  be,  so  far  as  it  was  possible  for  thent 
to  make  it  so  without  vesting  the  freehold  in  the 
incumbent,  to  all  intents  and  purposes  a  chapel  a£ 
ease.    They  at  least  intended  that  it  should  hare  all 
the  attributes  of  a  chapel  oi  ease,  even  if,  in  the 
eye  of  the  law,  it  was  not  actually  constituted  such. 
It  has  further  been  argued  that,  if  it  be  a  chapel 
of  ease,  then  all  the  rules  of  law  which  apply  to  » 
parish  church  (that  is,  with  reference  to  the  ill^gali^ 
of  letting  pews)  would  necessarily  apply  to   this 
chapel  of  ease.     Upon  that  point,  again,  I  do  nofe 
express  any  opinion,  and  I  (Uutainfrom  doing  so 
because  cases  have  not  been  cited  as  auUioritie* 
sufficient  for  me  to  draw  a  conclusion  one  way  or  the 
odier.    If  it  were  necessary,  I  would  investigate 
the  subject,  but  it  appears  to  me  nnnecessaiT-,  far 
the  purposes  for  which  I  have  to  decide,  to  come  to 
any  conclusion  upon  that  abstract  point    Wliether' 
this  be,  properly  speaking,  a  chisel  of  ease  widk 
reference  to  the  freehold  not  being  vested  in  the 
incumbent,  or  whether,  in  the  case  of  an  sctttaL 
chapel  of  ease,  there  be  or  be  not  the  same  law  {oe- 
vailing  with  regard  to  the  letting  the  pews   as   ie 
applicable  to  the  case  of  letting  pews  in  a  pariah. 
church,  it  appears  to  me  not  necessary  to  detemune* 
But  whichever  way  we  may  suppose  the  law  to  be^ 
wc  have  at  all  events  this  fact,  that  the  parties 
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iotecded  to  make  this,  as  far  as  lay  in  their  power, 
s  chapel  of  ease  entirely  dependent  upon  and  served 
hj  the  curates  of  tlie  parish  church.    I  assume  that 
dnring  a  long  course  of  years,  while  Dr.  Donne  was 
the  incumbent  of  St.  Paul's,  the  pews  were  let  in 
this  chapel,  and  that  Dr.  Donne  received  tho«e  pew 
nott  subject  only  to  such  deductions  as  were  neces- 
Miy  for  the  payment  of  the  clerk,  sexton,  &c.,  and 
other  espenaes  necessary  for  the  due  performance  of 
divine  service^  so  that,  as  far  as  related   to  any 
iMieflts  resulting  from  the  chapel,  whether  they 
irere  lawful  or  unlawful  according  to  the  strict  laws 
jeUting  to  chapels  of  ease,  the  chapel  was  at  all 
events  treated  as  belonging  to  the  parish  church,  in 
the  sense   that  the  incumbent  received  any  profits 
lesulting  from  it,  and  the  incumbent  of  the  parish 
also  served    the   chapel   by    means   of   his    own 
curates.      In    this    state    of    things   comes   the 
Order   in    Council,   which    I   am    to   assume   to 
be  perfectly  valid,  effectual   and  binding.    [The 
V.  C.   then  referred   to   the   Onlcr  in  CounciL] 
What  was  the  effect  of  this  Order  in  Council,  assum- 
ing, as  it  is  admitted  I  am  to  assume,  it  to  be  a 
perfectly  valid  order?    In  due  pursuance  of  the  Acts 
of   Parliament   there   was    constituted    a  district 
chapeliy,  and  the  chapel  in  question,  which  had 
been  a  chapel  of  case,  or  had  been  intended  and 
dealt  with  as  a  chapel  of  ease  of  the  parish  of  St. 
Paul,  should  be  the  church  of  the  district  chapeliy 
of  the  Holy  Trinity.    Taking  then  the  two  Acts, 
namely,  59  Geo.  8,  c.  184,  and  2  &  3  Vict.  c.  49 
together,  the  effect  of  them  is  that  a  district  chapelry 
to  a  church  is  so  constituted  that  it  becomes  not 
only  a  district  chapelry  but  a  benefice,  for  the  Act 
of  Victoria  repeals  that  clause  in  the  Act  of  59  G«o.  3 
which  prohibits  it  from  becoming  a  benefice,  and 
on  the  contrary  says  that  it  is  to  become  a  benefice. 
Therefore,  the  incumbent  of  the  Church  of  the  Holy 
Trinity,  Bedford,  becomes  the  incumbent  of  a  bene- 
fice, he  is  a  beneficed  clergyman ;  and  primS  facie, 
ttntess  there  be  anything  to  control  in  the  Act  of 
Parliament,  he  would  be  entitled  to  be  in  exactly 
the  same  position  as  any  other  beneficed  clergy- 
auui;   he    has   not   a  rectory  or  a  vicarage,  but 
its  would  be  entitled  to  stand  in  the  same  posi- 
tion  as    any    odier    incumbent.     It   appears   to 
me   that    the  effect  of  the  order  is,  to  withdraw 
this   chapel    from   all    the    trusts,    purposes   and 
objects    to   which,  up  to   the  time  of    the  Order 
in  Conncil,  It  had  been  dedicated,  and  to  dedicate  it 
to  the  new  purposes  which  arc  prescribed  by  the 
Act  cX  Parliament,  namely,  to  become  the  cmurdi 
of  a  district  chapelry  and  a  benefice.    The  effect  is 
to  withdraw  it  from  all  the  purposes,  including  the 
trusts,  of  the  deed.    If  indeed  there  were  no  power 
in  the  Crown  to  deprive  the  incumbent  of  St.  Paul, 
Bedford,  or  any  person,  of  certain  rights  and  privi- 
leges given  to  them  by  deed,  then  that  would  be  a 
ground  for  questioning  the  validity  and  force  of  the 
Older  in  Ck>uncil ;  but  it  must  now  be  taken  to  be 
perfectly  good,  valid  and  effectnaL    Finding,  then, 
that  the  effect  of  the  Acts  of  Parliament  and  the 
Order  in  Conncil  taken  together,  is  to  constitute  a 
heneflce,  and  the  chapel  in  question  the  church  of 
that  benefice,  and  the  incumbent  of  that  church  to 
he  a  beneficed  clergyman,  and  a  clergyman  standing 
in  the  position  in  which  any  other  beneficed  dergy- 
man  of  a  similar  district  chapelry  would  stand,  it 
appears  to  vac  that  it  follows  as  a  matter  of  coivse 
that,  by  force  of  the  Acts  of  Parliament  and  the 
Order    in   Council,   all   prior   purposes    to  which 
the    chapel    was    before    dedicated    have   ceased, 
that  is,   ceased    so  far   as  they  are   inconsistent 
with    the    rights  of  a    beneficed   clergyman,  and 
that  if  there  be  (upon  which  I  say  nothing)  any 
power  or    any  right  to    impose  yew  rents  upon 
persona   who  frequent  the    church,  that  right  to 
teceive  tbo  rents  from  such  pewt  cannot  remain  In 


the  incumbent  of  St.  Paul's,  but  that,  if  there  be 
the  right  to  impose  them,  those  pew  rents  miut 
belong  to  the  incumbent  of  the  new  benefice  that  it 
thus  created.  It  must  be  understood  that  I  decide 
nothing  with  respect  to  the  question  whether  the 
deft,  is  entitled  to  receive  any  pew  rents.  He  may 
or  may  not  be.  It  may  be  that  it  is  quite  illegal  to 
impose  pew  rents  in  this  church  under  its  present 
constitution,  having  regard  to  the  purpose  to  which 
it  is  now  dedicated ;  but,  supposing  it  to  be  so,  the 
question  whether  the  deft,  has  any  right  to  receive 
them  is  not  the  question  which  I  have  to  determine; 
but  the  question  is,  whether  the  pit.  has  the  right 
to  receive  them?  It  appears  to  mc,  for  the  reasons 
I  have  mentioned,  that  the  pit.  is  not  entitled  to 
receive  the  pew  rents.  Then  with  regard  to  the 
other  point  which  seems  almost  to  stand  upon  the 
same  footing,  or  rather  a  stronger  footing,  it  mnst 
follow  as  a  matter  of  necessity  that  the  right  of  the 
minister  and  churchwardens  to  appoint  the  officers, 
the  clerk,  the  sexton,  and  the  pew  openers  in  a 
benefice  with  which  they  now  have  nothing  to  do, 
wotild  bo  perfectly  monstrous  ;  and  the  same  reason 
that  leads  me  to  the  conclusion  that  the  pew  rents 
no  longer  belong  to  the  incumbent  of  St.  Paul's, 
1^8  me  also  to  the  conclusion  that  the  right  to 
appoint  the  officers  no  longer  belongs  to  him,  and 
I  am  therefore  of  opinion  that  the  bill  mnst  be 
dismissed. 

The  biU  was  ordered  to  be  dlnmisted  trilhout  eoels, 
bj)  content,  the  Attome^GeneraTe  cottt   bawf 
provided/or. 
Solicitors :  JlilKmrd,  Dale  and  Stretlon  ;  Rivington  ; 
Solicitor  to  the  Treamry. 


V.O.  WOOD'S  001TBT. 

Sepottcd  bjr  W.  H.  nxKimr  and  Edwabs  Llotd,  B«|n., 
B«nl*ter»«t-Liiw. 

April  25  and  May  4,  18C4. 
Be  WHrrriKOHAM's  Trcsts. 

Hiaband  and  wife — Sevenionary   leyarv — Jmnt    a$- 
slmumnt — Detertion  —  Protection    ortkr — ^21   ff  22 
Vict.  c.  108,  *.  »— Right  to  legacy. 
A   married  woman,  entitled  to  a  legacy  in   revenion, 
joined  with  her  hatband  in  charging  it  by  way  of 
attignmeiit. 
£%«  wat  deterted  bu  her  huAand  and  obtained  a  pro- 
lection  order  under  Me  21  ^  22   Vict,  c  108,  which 
wAs  expretfed  to  extend  only  to  property  acnuiredby  her 
indnttry,  and  that  to  which  the  wat  entitled  at  executrix 
or  adminittratrix: 
Held,  that,  notwithttonding  the  form  of  the  order,  her 
reversionary  interetl  it  tmpliedly  protected  by  force  of 
the  Act. 
Order  made  for  carrying  the  legacy  to  a  teparate  account 
i'a  her  naine,  and  for  payment  of  the  income  to  her. 
The  petitioner,  C.  Evans,  was  a  married  woman, 
who  was  deserted  by  her  husband  about  ten  yean 
ago,  and  was  left  with  a  child  now  about  thirteen 
yean  old.    She  was,  under  the  will  of  Charles  Whit- 
tingham,   entitled  in  revenion,  expectant  on  her 
mother's  death,  to  a  shore  of  a  sum  of  1700/L  Consols, 
and  of  the  testator's  residuary  estate. 

The  fund  was  now  in  court  and  amounted  to 
about  IHOOL 

There  was  no  settlement  on  or  after  her  marriage, 
and  in  1852  she  joined  with  her  husband  in  assign- 
ing her  reversion  by  way  of  mortgage;  the  hus- 
band soon  after  became  bankrupt  and  die  revenion 
was  sold  by  his  assignees. 

The  tenant  for  life  of  the  fund  died  on  the  31st  Jan. 
1868.  Onthc27th  Aug.in  thesameyear  the  petitioner 
obtained  a  magistrate's  protection  order,  which  was 
to  the  following  effect :  "  Hut  all  money  or  property 
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acquired  by  the  lawful  industry  of  the  petitioner 
aince  the  lUth  Feb.  1853  (being  the  day  onwliich  it 
WHS  found  that  she  was  deserted  by  her  husband), 
or  which  she  might  thereafter  acquire,  and  all  pro- 
perty which  she  had  become  possessed  of,  or  to 
which  she  might  become  entitled  as  executrix, 
administratrix,  or  trustee  since  the  same  date^  should 
be  protected,"  and  such  money,  &c.  should  be  pro- 
tected against  any  claim  of  her  husband,  "  his  cre- 
ditors, and  any  person  claiming  under  him ;"  and 
that  such  property  should  belong  to  the  petitioner 
as  if  she  were  a,  fane  sole. 

The  Act  20  &  21  Vict.  c.  35,  s.  21,  empowers  me- 
tropolitan magistrates  or  justices  of  the  peace  in 
petty  sessions  to  make  an  order  in  the  case  of  a 
married  woman  deserted  by  her  husband,  "pro- 
tecting her  earnings  and  property  acquired  "  since 
the  desertion,  upon  satisfactory  proof  that  the  wife 
is  maintaining  herself  "by  her  own  industry  or 
property." 

By  21  &  22  Vict.  c.  108,  s.  6,  the  Judge  Ordinary 
of  the  Divorce  Court  may  make  an  order,  in  similar 
cases,  "  to  protect  any  money  or  property  in  Eng- 
land "  which  the  wife  "may  have  acquired  or  may 
acquire  by  her  own  lawful  industry,  and  any  pro- 
perty she  may  have  become,  or  may  become  pos- 
sessed of  "  after  the  desertion ;  with  a  reference  to 
the  powers  given  by  the  21st  section  of  the  former 
Act. 

Sect  7  extends  the  force  of  all  orders  for  pro- 
tection to  property  vested  in  a  wife  as  executrix  or 
administratrix. 

Sect  8  declares  that  property  of  or  to  which  the 
wife  is  possessed  or  entitled  for  an  estate  inte- 
maindcr  or  reversion  at  the  date  of  the  desertion 
should  be  deemed  to  be  included  in  the  protecting 
order. 

Giffard,  Q.  C.  and  F.  Walford,  now  applied  in 
the  terms  of  the  prayer  of  the  petition,  to  have 
the  fund  carried  to  a  separate  accotmt,  and  the 
income  paid  to  the  petitioner.    They  referred  to 
Be  Sabudim's  TVuita,  4  Drew.  44<!. 

W.  W.  Coitper  and  Jettel,  for  several  parties 
entitled  to  charges  on  the  fund,  argued  that  the 
justices  in  maldng  the  order  had  expressly  limited  it, 
so  that  it  should  not  include  ^s  reversionary 
interest,  and  that  they  had  power  under  the  Act  so 
to  limit  it ;  this  was  an  interest  over  which  the  hus- 
band, before  the  desertion,  liad  an  absolute  right  of 
disposition,  subject  to  the  wife's  equity  to  a  settle- 
ment ;  she  had  joined  with  him  in  the  assignment, 
and  to  that  extent  waived  her  right.  The  Act  could 
not  be  intended  to  apply  to  a  case  of  this  sort,  for, 
supposing  the  trustees  of  the  fund  had,  after  the 
desertion  took  place,  but  before  the  protection  order 
was  made,  pud  over  the  fund  to  assignees  for  value, 
the  wife  might  then  have  obtained  the  order  and 
compelled  the  trustees  to  pay  over  again. 

A.  C.  Wal/ordtoi  the  trustees. 

Giffwrd,  in  reply,  submitted  that  the  order  was 
wrong  in  form';  the  justices  had  assumed  a  jurisdic- 
tion to  limit  its  operation  so  as  to  exclude  property, 
which  was  expressly  included  in  all  such  orders  by 
the  Act. 

The  Vice-Ch.\kcellob  said,  that  it  certainly 
seemed  to  him  that  the  order  of  the  justices  was 
wrong  in  form ;  but  that  point  was  of  much  im- 
portance, and  the  case  must  stand  over  for  judgment 
'  as  to  the  mode  of  disposing  of  the  c<»7>im  of  the 
fund.  He  should  order  the  income  to  be  paid  to  the 
petitioner  at  once. 

May  4. — ^The  Vice-Cuakcellor  said,  that  upon 
consideration  he  could  come  to  no  other  conclusion 
tlum  that  this  legacy  came  within  the  scope  of  tlie 
protecting  Older.  Upon  the  form  of  the  order  it 
might  no  doubt  be  argued  that  this  reversion  was 


excluded  from  its  operation ;  there  was  hoirever  no 
express  exception,  and  he  was  not  therefore  called 
upon  to  consider  whether  an  order  of  such  a  limited 
character  was  good,  but  it  was  open  to  him  to  hold 
that  the  force  of  sect.  8  was  such  as  to  bring  witllin 
the  general  terms  of  a  magistrate's  ordersocha  revei^ 
sionary  interest  as  this.  There  was,  in  his  opinion, 
an  inconvenience  in  making  an  order  in  this  form; 
it  formed,  in  fact,  part  of  the  title  of  the  petitioner  to 
this  legacy,  and  was,  on  the  face  of  it,  open  to 
objection.  He  thought  the  order  on  tliis  petiticn 
might  be  in  the  terms  of  the  prayer,  to  cuiy  te 
fund  to  a  separate  account,  the  income  to  be  jnid  to 
the  petitioner  for  her  life. 

Solicitors  for  the  petitioner,    Walford  i  list  tte 
other  parties,  T.  Taylor,  Cleobujry. 


OBOWK    CASES    BESKRVBD. 

Beported  bjr  Joio  Tuoursox,  Ecq.,  ISairister-tt-Law. 

Saturdai/,  A/tril  30,  1864. 

(Before  Pollock,  C.B.,  Keatino,  Blackbvui  xa 
Mellor,  JJ.,  axu  Pioott,  B.) 

Beo.  v.  Pabkeb  axd  Smith. 

Indictment — Night  ponching — Conww«cem.nt  of 

prosecution — Evidence — Information, 

On  the  trial  of  an  indictment  for  night  poodiing,  raife 

the  9  Geo.  4,  c.  69,  ts.  4,  9,  it  is  not  sufficinl  to 

produce  tJie  icarraut  onig  under  ichich  the  pruomrt 

icere  apprehended,  to  prove  that  tlie  pnceedinyt  wot 

commenced  wititin  twelee  fionths  of  the  commiuim 

of  the  offence }  bat  the  iafonnation  in  writing  AM 

also  be  produced. 

Case  reserved  for  the  opinion  of  this  conit  tj 
Pigott,  B. 

The  prisoners  were  indicted  for  night  poachinf  t» 
the  number  of  three  or  more,  l>eing  armed  «itk 
offensive  weapons,  under  the  9  (Jeo.  4,  c  69,  s.  9. 
Tlie  indictment  was  in  the  following  f onn,  vis. : 
OlODOeatenhire.— The  Jiiron!  for  oor  Lady  Um  Quea,  HW 
their  o«th  praaent,  that  Henry  Parker  and  Thomu  Smith,  iiia 
certain  other  persons  to  the  jurors  atoreBald  nnkDOwn,  b^ 
to  the  number  of  three  and  more,  together,  on  the  !■* 
JtiL  1S64,  with  force  and  arms,  at  the  parUi  of  Tesqk 
CHnttDg,  in  the  county  of  OloacrHter,  by  night  (that  te  to  nA 
about  the  hour  of  eleven  in  the  night  of  the  Kth  Ju^^ 
the  year  aforesaid,  unlawfully  twettaer  did  enter  into,  Bl 
then  and  there  were  In  certain  und  there  eitoate,  la  M 
occupation  of  Isabella  Talbot  and  another,  with  the  inM 
and  for  the  pnrpoee  of  then  and  there  by  night,  u  •<«•■ 
said,  illegally  taking  and  deatroying  game  «ad  rabbiu  OBJ. 
the  said  Henry  Parker  and  Thomas  Smith,  and  the  «■ 
other  perBona  being  then  and  there  by  night  u  afwomji 
and  at  the  time  when  they  were  bo  together,  enlertd  iu 
were  in  the  said  land  as  afurenoid,  armed  with  E>»>*_^ 
bludgeons,  aninst  the  form  of  the  statute  In  soeh cweout 
and  provide^  and  against  the  peace  of  oor  Lady  the  ()>M 
her  Crown  and  dignity. 

The  second  coimt  did  not  materially  vary. 

The  evidence  showed  that  the  offence  wss,  n 
fact,  committed  on  the  26th  Jan.  1861,  and  to  pwre 
that  proceedings  were  twmmenced  within  the  tiiae 
required  by  the  4th  section  of  the  statute,  vat, 
twelve  months  from  the  time  of  the  offenc^Jw 
warrant  under  which  tiieprisoners  were  apprdiesdrf 
was  put  in  evidence,  dated  Feb.  5th,  1861.  BieW- 
lowing  is  a  copy  of  the  same : 

To  the  constables  of  the  Gtoneesturiiirs  CoiisHl"*»J 
Force  and  to  all  other  peace,  offloen  of  the  laJd ooofflr* 
aionoeetar.  Whareaa,  information  hath  thia  day  "••" 'J" 
before  the  undersigned,  one  of  Her  Majeaty'a  j™*'"  *^ 
peace  to  and  for  the  said  county  of  CHoooeeter,  by  w"" 
Fluck,  of  Temple  Ointlng,  in  the  sail  oonnty,  »««»2S5 
for  that  Thomas  Smith  and  Henry  Paiker,  of  t*wr» 
Campden,  labonrers,  on  the  SGth  Jan.  18*1,  at  Tempt*  (»»l 
aforesaid,  together  with  divers  other  persons  ™k«^  ?^ 
number  of  three  or  mora,  togetbar,  about  the  hoar  a<»"JJ 
in  the  night  of  the  same  day,  three  being  then  mqiecwi 
armed  with  a  pm,  did  then,  together,  unlairfnlly  eay_» 
certain  close  of  land  then  in  the  oocupattoM  of  •"  »— 
IsabeUa  and  Jbm  Elliabeth  Talbot,  there  altuatu  •jawj 
then  by  night  aa  aforesaid,  and  armed  aa  wlanatM.  ■  ■" 
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-«aid  lAnd,  for  the  purpose  therein  of  taidni;  and  destroying 
^me  contrary  to  law  ;  and  oath  being  now  made  before  me, 
tmbstantiatlng  the  matter  of  such  information;  these  are, 
tbnefore,  to  command  yon  in  Her  Uajesty'a  name  forthwith 
to  apprelWDd  the  said  Thoe.  Smith  and  Henry  Parker,  and 
hrinx  them  before  some  one  or  more  of  Her  Majesty's  justices 
■et  the  peace  in  and  for  the  said  county,  to  answer  to  the 
■id  iafonnation,  and  to  be  further  dealt  with  accurdbig  to 
lav.  OiYan  under  my  hand  and  seal,  the  Jith  Feb.  IMil,  at 
LadIeyH»stIe,  in  the  said  coanty.  Joun  C.  Dent.  (i.a) 

It  wag  proved  that  Mr.  John  Dent  was,  when  he 
signed  the  warrant,  a  magistrate  of  the  county. 

No  information  was  given  in  evidence,  and  the 
respective  arrests  took  place,  of  Smith  on  the  27th 
Not.  1862,  and  of  Parker  on  the  14th  Jan.  1864. 

The  comisel  for  the  prisoners  objected — 

First,  that  the  warrant  without  the  information 
was  no  legal  evidence  that  procec^ngs  were  com- 
•menced  within  twelve  months,  as  reqtiired  by  the 
statute;  and  secondly,  tlmt  the  present  indictment 
was  defective  for  not  containing  an  allegation  that 
such  proceedings  were  in  fact  taken. 

I  overruled  both  objections,  but  reserved  the 
points  for  the  Court  of  Criminal  AppeaL 

The  prisoners  were  convicted  and  sentenced. 

If  the  Court  should  be  of  opinion  that  the  warrant 
without  the  information  is  not  sufficient  evidence  of 
the_  commencement  of  the  proceedings,  or  that  the 
indictment  is  defective  for  the  cause  above  stated,  in 
'«ither  case  a  verdict  of  not  gtulty  is  to  be  entered. 

G.  PlGOTT. 

Haritigu>»  for  the  prisoners. — It  is  submitted  that 
this  conviction  cannot  be  sustained,  on  two  grounds: 
flist,  because  the  indictment  is  bad  upon  the  face  of 
it ;  and  secondly,  because  there  was  no  sufficient 
•evidence  of  the  commencement  of  the  prosecution 
witliin  twelve  months  after  the  commission  of  the 
•gffence.  The  9  Geo.  4,  c.  69,  s.  4,  enacts  that  the 
|*osecution  for  every  offence  ptmishable  upon 
indictment  or  otherwise  than  upon  summary  con- 
viction by  virtue  of  that  Act,  shall  be  commenced 
within  twelve  calendar  months  after  the  commission 
of  such  offence.  And  sect.  9  enacts  that  any  persons 
to  the  number  of  three  or  more  by  night  unlaw- 
fully entering  on  any  land  for  the  purpose  of  taking 
game  or  rabbits,  any  of  such  persons  being  armed 
with  any  gun,  &c.,  shall  be  guilty  of  a  misdemeanor. 
Jiow  the  record  of  this  indictment,  when  properly 
■flrawn  up,  will  show  that  the  proceedings  were  not 
wmmenceid  within  twelve  months  after  the  offence, 
for  it  will  appear  thereon  that  the  offence  was 
'Committed  on  the  26th  Jan.  1861,  and  that  the  indict- 
ment was  not  preferred  and  found  until  the  Iient 
Assizes  1864.  The  court  will  take  notice  of  the 
-^tes  in  the  indictment.  If  A.  be  indicted  of 
mnrder  or  manslaughter,  as  well  the  day  and  place 
-of  the  stroke  or  other  act  done  inducing  death,  as  of 
the  death,  must  be  expressed:  (2  Hale  P.  C.  179.) 
iiixLiAML,  J. — It  was  formerly  necessary  to  show 
that  the  offence  of  murder  wssi  complete.]  So  in  this 
-case  it  is  contended  that  it  is  necessary  to  show 
on  the  face  of  the  indictment  that  the  proceedings 
were  commenced  witliin  a  year.  In  the  cases 
<rf  Rtg.  V.  Brooht,  2  Car.  &  K.  402,  2  Cox. 
C  C.  436,  and  Beg.  v.  Austin,  1  C.  &  K.  621,  the 
question  arose  upon  the  facts,  and  it  does  not  appear 
what  the  forms  of  the  indictments  were.  [Black- 
XOBK,  J. — ^This  question  is  singularly  like  the 
Statute  of  Limitations,  which  has  never  been 
a^atired  in  stating  the  cause  of  action  in  the 
declaration.;!  In  Ra  v.  Loohtp,  8  Burr.  1901, 
where  aa  indictment  stated  the  offence  to  have 
been  committed  in  the  time  of  the  late  King,  and 
concluded  against  the  i>eaoe  of  the  now  King,  it 
was  held  insufficient  on  a  writ  of  error.  [Mellok, 
-J. — ^In  the  last  edition  of  Archbold's  Crim.  Plead, 
tins  seems  to  be  treated  not  as  a  matter  of  averment 
in  the  indictment,  but  of  proof  upon  the  evidence. 
Blackbcbs,  J.— Ever  since  the  8  &  9  Will.  3,  c.  26, 
it  ha*  never  been  the  practice  to  allege  in  pro- 


secutions for  coining  the  offence  to  have  been  com- 
mitted within  three  months.]  As  to  the  second 
objection,  that  there  was  no  proper  evidence  of  the 
commencement  of  the  prosecution  witliin  twelve 
months.  In  Wallace's  case,  E^t  P.  C.  186,  it  appears 
to  have  been  held  by  the  judges  that  the  informatioa 
and  proceeding  before  the  magistrate  was  the  com- 
mencement of  the  proceedings  in  coining  ca^es.  In 
all  the  reported  cases  the  prisoners  were  in  custody, 
and  had  been  apprehended  within  twelve  months  of 
the  time  of  the  trial.  "Hie  mere  issuing  of  a  warrant 
for  the  apprehension  of  the  prisoners  is  not  a  com- 
mencement of  the  prosecution  within  the  meaning 
of  this  statute  without  apprehending  them  and 
bringing  them  before  the  magistrates : 

Reg.  V.  Hatt,  2  Foe.  &  Fin.  16 ; 

lUg.  V.  Snuth,  1  L.  &  C.  181 ;  6  L.  T.  Eep.  N.  8.  76L 
The  form  of  the  warrant  in  this  case  shows  that  there 
must  have  been  a  previous  information  in  writing, 
and  that  information  should  have  been  produced  to 
show  the  commencement  of  the  proceedings. 
[PiooTT,  B. — ^You  contend  that  the  warrant  is 
merely  secondary  evidence  of  the  information  ?3 
Yes.  Paley  on  Convictions,  by  Kacnamara,  is  to 
the  same  effect.    'Die  case  of 

Beg.  V.  a/oMey,  82  L.  J.  21,  M.  C. ;  7  L.  T.  Bep. 
N.  6.  391,  was  then  cited. 

No  counsel  was  instructed  for  the  prosecution. 

Pollock,  C.  B.— We  are  all  of  oidnion  that  it  was 
necessary  to  sustain  the  prosecution  to  give  the  in- 
formation in  evidence,  and  that  therefore  this  con- 
viction fails. 

Conviclion  qutuhed. 


Reo.  t;.  Heywood  akd  othebs. 

Pleading — Indictment  for  three  fareeniM— 24  ^  25  Met, 
c.  96,  *.  e. 

An  indictment  againtt  a  prisoner  for  three  larcenies 

from  the  same  prosecutor  conUuned  no  averment  that 

they  were  committed  within  a  period  of  six  months  : 
Held,  nevertheless,  tluU  the  indictment  was  good. 

Case  reserved  for  the  opinion  of  this  court  by 
the  Recorder  of  Bolton  (Lancashire). 

At  the  Court  of  Quarter  Sessions  of  the  Peace 
for  the  borough  of  Bolton,  in  the  county  palatine 
of  Lancaster,  holden  by  me  as  Recorder  of  the  said 
borough  on  the  81st  March  1864,  James  Heywood, 
John  Wood,  Isaac  Broughton,  George  Robinson  and 
Edward  Kippax  were  tried  before  me  on  the  indict- 
ment set  forth  below,  and  the  jury  by  their  verdict 
found  J.  Heywood  and  J.  Wood  guilty  of  stealing, 
and  J.  Broughton  and  G.  Robinson  guilty  of  feloni- 
ously receiving,  and  Edward  Kippax  not  guilty,  after 
a  trial  which  lasted  two  days. 

Borough  of  Bolton  to  wit— The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present,  that  James  Heywood  on  the 
1st  Sept  186S,  at  the  bonragh  aforesaid,  and  within  the  juris- 
diotton  of  this  oonrt,  waa  servant  to  Augustus  Warrens  and 
another,  and  that  the  said  J.  Heywood  afterwards,  and  whilst 
he  was  such  servant  to  the  isaid  A.  Warrens  and  another,  to 
wit,  on  the  day  and  year  aforesaid,  600  pounds  weight  of 
cotton  weft,  400  pounds  weight  of  ootton  twist,  and  1000  pounds 
weight  of  cotton,  of  and  belonging  to  tbe^id  A.  Warrens  sal 
another,  his  said  masters,  then  and  there  being  toond,  thea 
and  there  feloniously  did  steal,  take  and  carry  away„agahist 
the  form  of  U>e  statute,  Ac. 

Second  count— And  the  jurors  aforesaid,  upon  their  oattt 
aforesaid,  do  further  present,  that  the  said  J.  Heywood  and  J. 
Wood,  J.  Broughton,  Q.  Bobinson  andE.  Kippax  on  the  day 
and  year  aforesaid,  at  the  borough  aforesaid,  and  within  the 
Jurisdiction  aforesaid,  600  pounds  weight  of  cotton  weft,  40O 
ponnds  weight  of  conon  twist,  and  1000  pounds  weight  oC 
cotton,  of  the  property  of  the  said  A.  Warrens  and  anotbei^ 
then  and  there  being  foimd,  feloniously  did  steal,  take  and 
carry  away. 

Third  count— And  the  Jorors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  J.  Heywood,  J. 
Wood,  J.  Broughton,  G.  Bobinson.  and  E.  Kippax,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  the  borough 
aforesaid,  and  within  the  jurisdiction  aforesaid,  6001ba  weight 
of  cotton  weft,   4001ba.  weight  of  cotton  twist,  and  lOOOlba. 
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■wclglit  of  cotton,  of  the  property  of  the  said  A.  Warreiw  and 
another,  before  then  felonlooaly  stolen,  taken  and  carried 
away,  felonloosly  did  reoeivs  and  bare,  they,  the  aaid  J. 
Heywood,  J.  Wood.  J.  Broughton,  O.  Bobineon  and  E.  Etppax. 
then  and  there  well  knowing  the  uld  properw  last  aforeaald 
to  have  been  telonloosty  stolen,  talien  and  carried  away, 
against  the  form  of  the  statnta,  te. 

Fourth  ooont. — And  the  jurora  aforesaid,  npon  their  oath 
atorefiald,  do  tnrther  present,  that  the  sold  J.  Heyword  on  the 
and  Nov.  In  the  year  aforesaid,  at  the  boroogh  aforesaid,  and 
within  the  Jmlsdlctlon  aforesaid,  was  serrimt  to  the  said  A. 
'Warrens  and  another,  and  that  the  said  J.  Heywood  after- 
wards, and  whilst  he  was  such  servant  to  the  said  A.  Warrens 
and  another,  to  wit,  on  the  day  and  year  Inst  aforesaid,  GOOlbs. 
weight  of  cotton  weft,  4001bs.  weight  of  cotton  twist,  and 
lOOUlbs.  weight  of  cotton,  of  and  belonging  to  the  said  A. 
Warrens  and  another,  his  sold  masters,  then  and  there  felo- 
niously did  steal,  take  and  carry  away,  against  the  form  of 
the  statute,  tc 

VUth  aoant.— And  the  jnrors  aforesaid,  npon  their  oath 
aforesaid,  do  fortherpresent,  that  thesald  J.  Heywood,  J.  Wood, 
J.  Broughton,  <i.  Bobinson  and  K  EUppox,  on  the  day  and  year 
lost  aforesaid,  at  the  borough  aforesaid,  and  within  the  juris- 
diction  aforesaid,  eoWhs.  weight  of  cotton  weft,  MOlbs.  weight 
of  cotton  twist,  and  lOOOIba  weight  of  cotton,  of  the  property  of 
the  said  A.  Warrens  and  another,  then  and  there  being  found, 
feloniously  did  steal,  take  and  cany  away. 

Sixth  count— And  the  jnroni  aforesaid,  npon  their  oath 
aforesaid,  do  further  present,  that  the  aaid  J.  Heywood,  J.  Wood, 
J.  Broughton,  d.  Bobinson  and  £.  Kippox,  afterwards,  to  wit, 
«n  the  same  day  and  year  lost  aforesaid,  at  the  borough 
aforesaid,  and  within  the  Jurisdiction  aforesaid,  OOOlba  weignt 
of  cotton  weft,  4001bs.  w^ht  of  cotton  twist,  and  IOOOIIml 
weight  af  ootton,  of  the  property  of  the  sold  A.  Warrens  and 
another,  before  then  felonlbasly  stolen,  token,  and  carried  away 
feloniously  did  receive  and  have,  they,  the  said  J.  Heywood,  J. 
Wood,  J.  Broughton,  O.  Bobinson  and  K.  KIppax,  then  and 
there  well  knowing  the  said  property  last  aforesaid  to  have 
l>een  felonioooly  stolen,  taken  and  carried  away,  against  the 
form  of  the  statute,  te. 

Seventh  count — ^And  the  Jaron  aforesaid,  upon  their  oath 
•foresaid,  do  further  present,  that  the  said  J.  Heywood,  on  the 
34th  Deo.  in  the  year  aforesaid,  at  the  l>orough  aforesaid,  and 
within  the  jurisdiction  afotesald,  was  servant  to  the  sold  A. 
Warrens  and  another,  and  that  the  sold  J.  Heywood  after- 
wards, and  whilst  he  was  such  servant  to  the  said  A.  Warrens 
and  another,  to  wit,  on  the  day  and  year  last  aforesaid,  fiOOIbs. 
weight  of  cotton  weft,  40011».  weight  of  ootton  twist,  and 
lOUOIhe.  weight  of  cotton,  of  and  belonging  to  the  said  A. 
Warrens  and  another,  his  said  masters,  then  and  there 
ielonioaaly  did  steal,  take  and  carry  away,  against  the  form 
of  the  statute,  Ac. 

Eighth  connt — And  the  jnrors  aforesaid,  upon  their  oath  afore- 
aald, do  tnrther  preeent,  thatthe  said  J.  Heywood.  J.  Wood.  J. 
Broughton,  O.  Bobinson  and  &  Kippax,  on  the  day  end  year 
last  aforesaid,  at  the  borough  aforeaald,  and  within  the  Jurls- 
tlletlon  aforeaidd,  600lbB.  wdght  of  cotton  weft,  MOIbs.  weight  of 
cotton  twist,  and  lOOOIbs.  weight  of  cotton,  of  the  property  of 
the  sold  A.  Warrens  and  another,  then  and  there  being  found, 
feloniously  did  steal,  take  and  carry  away. 

Ntaith  cotmt— And  the  jniora  aforesaid,  upon  their  oath  afore- 
aald, do  further  present  that  the  said  J.  Heywood,  J.  Wood. 
J.  Broughton,  Q.  Bobinson  and  E.  Elppox,  afterwards,  to  wit 
on  the  same  day  and  year  last  aforesaid,  at  the  borough  afore- 
aald, and  wttUn  the  jurlsdiotiott  aforesaid,  6001ba  weight  of 
ootton  weft  ^OOlhs.  weight  of  cotton  twist  and  lOOOIbs.  weight 
of  cotton,  of  the  property  of  the  said  A.  Warrens  and  another, 
"before  then  feloniously  stolen,  taken,  and  carried  away, 
felonlonsly  did  receive  and  have,  they  the  said  1.  Heywood,  J. 
Wood,  J.  Brongfatoo,  O.  BoUnaon  and  E.  Elppox,  then  and 
ihere  well  knowing  the  said  property  last  aforesaid  to  have 
lieen  felonlonsly  stolen,  taken  and  carried  away,  against  the 
form  of  the  statute,  &c. 

Before  the  prisoners  pleaded,  their  conngcl 
applied  to  the  cotirt  to  quash  the  indictment,  on 
the  grotind  that  there  was  no  allegation  in  the 
•counts  charging  the  second  and  tlurd  larcenies, 
that  they  were  respectiTely  coknmitted  within  six 
inonthg  after  the  commission  of  the  larceny  charged 
in  the  first  count,  and  after  hearing  the  coimsel  on 
]x>th  sides,  I  refused  the  application. 

The  counsel  for  the  prosecution  then  applied  to 
me  to  amend  the  indictment  by  introducing  the 
"words,  the  omission  of  which  had  formed  the  ground 
of  the  former  objection. 

I  did  not  think  that  it  was  such  an  amendment 
as  the  statute  enabled  me  to  make,  but  said  that,  if 
I  was  satisfied  that  I  had  the  power  to  do  so,  I 
should  direct  such  amendment  to  be  made. 

The  questions  for  the  o^nion  of  the  Court  of 
Criminal  Appeal  are,  first,  whether  I  waa  em- 
powered by  the  statute  to  make  the  amendment 
'lA  for,  and  if  the  conrt  should  be  of  opinion 


that  I  had  that  power,  then  that  amendment  is  tor 
be  taken  as  having  been  made. 

But  if  the  court  should  be  of  opinion  that  I  hid 
no  power  to  make  that  amendment,  then  tlie  second 
question  for  the  opinion  of  the  court  is,  whsthec 
the  indictment,  as  it  now  stands,  and  on  which  the- 
prisoners  were  tried,  is  sufficient  to  sustain  the  verdiet 
so  f  otmd  by  the  jtiry,  and  whether,  on  that  finding, 
judgment  may  now  be  giren. 

B.  B.  AR3UTB0KG,  Recorder  of  Bolton. 

A.  WW*  for  the  prosecution. — ^The  indictment  ir 
good.    It  is  clear  upon  the  authorities  that  scveiat 
felonies  may  be  joined  in  the  same  indictment,  and 
that  it  is  for  th^  judge  to  exercise  Ms  discretion  in 
calling   on  the  prosecutor  to  elect 'for  which  he 
will  proceed  ;   or   to  quash  some  of  the  counts. 
And  what  has  been  done  by  the  recent  Act,  U  &  25* 
'Vict.  c.  96,  s.  5,  which  enacts  that  three  larcenies 
committed  against   the   same  person   within  sir 
months  may  be  included  in  the  same  indictaient 
against  the  same  prisoner,  is  to  take  away  the  dis- 
cretion formerly  exercised  by  the  judge  in  such  a 
case.   In  2  Hale  P.  C.  173,  "  If  there  be  one  offender 
and  several  capital  offences  committed  by  him,  they 
may  be  all  contiuned  in  one  indictment,  as  burglaiy 
and  larceny.   Itarcenies  committed  of  scTeral  tMngs, 
though  at  several  times  and  from  several  persons, 
may  Ixs  joined    in  one  indictment."     And  Lori 
EUenborough  ruled,  in  Rex  v.  Jones,  2  Camp.  132: 
"  In  point  of  law  there  is  no  objection  to  a  man  bdnc 
tried  on  one  indictment  for  several  offences  of  the 
same  sort.    It  is  usual  in  felonies  for  the  judge  in 
his  discretion  to  call  npon  the  counsel  fw  the  prote- 
cntion  to  select  one  felony  and  confine  themselves 
to  that ;  but  this  jvactice  has  never  been  extended  to 
misdemeanors."  And  Buller,  J.  said,  in  Young  v.  Tie 
Kiiia,  8  T.  R.  103 :  "  In  misdemeanors,  lUx  v.  Ba- 
Jiela,  2  Burr.  989,  shows  that  it  is  no  objection  to  an 
indictment  that  it  contains  several  charges.    The 
case  of  felonies  admits  of  a  different  consideration, 
but  even  in  such  cases  it  is  no  objection  upon  ■writ  of 
error.    On  the  face  of  an  indictment  every  count 
imports   to    bo   for   a  different   offence,   and  is 
charged  as  at  different  times.     And   it  does  not 
appear  on  the   record  whether  the  offences  are  or 
are  not  distinct.    But  if  it  appear  before  the  deft, 
has  pleaded  or  the  jury  arc  charged,  that  he  is  to 
be  tried  for  separate  offences,    it   has   been  the- 
practice  of  the  judges  to  quash    the   indictment, 
lest  it  should  confound  the  pisoner  in  his  defence 
or  prejudice  him  in  his  challenge  of  the  jury,  fc 
he  might  object  to  a  juryman's  trying  one  of  the- 
offences,  though  he  might  have  no  reason  to  do  so  in 
the  other.  But  these  are  only  matters  of  prudence  and' 
discretion.    If  the  judgt)  who  tries  the  prisoner  does- 
not  discover  it  in  time,  I  think  he  may  put  the- 
prosecutor  to  make  his  election  on  which  charge  he 
will  proceed.     But  if  the  case   has  gone  to  the- 
length  of  a  verdict  it  is  no  objection  in  ancst  of 
judgment.    If  it   were   it  would    overturn   cveiy 
indictment  which  contains  several  cotrnts."    In  Ri*' 
V.  Kerdmw,  1  Lewin  C.  C.  218,  the  indictment  con- 
tained two  distinct  felonies.  [Melix)r,  J. — ^The  prse- 
ticc  has  always  been,  where  several  felonies  were 
included  in  one  indictment,  to  put  the  prosecutor  to 
elect  for  which  one  he  will  proceed,  to  prevent  th»- 
prisoner  being  embarrassed  in  his  defence.    But  sH 
reason  for  such  election  is  now  taken  away  by  the- 
recent   statute,    where    three  larcenies    only  «re 
charged.    Pollock,  C.  B.— Strictly  speaking,  the 
whole  presentment  of  the  grand  jury  from  the  tot 
to  the  last  indictment,  constitutes  but  one  indfc*- 
ment  against  all  the  iirisoners.    The  objection  to 
trying  a  prisoner  on   aeveral  felonies  at  once  is 
rather  on  objection  in  the  breast  of  the  judge  than 
a  matter  of  criminal  pleading.    Formerly  it  ws» 
not  the  practice  to  allow  boimts  for  larceny  tntt 
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iccetTini;  in  the  same  indictment,  but  that  was 
altered  W  statute.]  Id  Storlcie's  Crim.  Plead.  39, 
it  is  said,  "  If  several  felonies  be  cliarged  against 
a  prisoner  in  the  same  indictment,  it  is  no  objec- 
lioii  either  upon  demurrer  or  in  arrest  of  jadg> 
ment.''    See  also  2  East  F.  C.  779. 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.B. — We  are  all  of  opinion  that  the 
indictment  is  good.  At  any  rate  it  is  now  too  late 
to  allow  ttie  objection. 

BLACEBrax,  J. — At  the  same  time  we  do  not  wish 
to  nnction  such  a  departure  from  the  luuai  mode  of 
crimioal  pleading. 

Com-ictlon  affirmti. 


BAH.  ooxniT. 

Ecported  by  T.  H.  Jaxrs,  Esq.,  BairUter-at-Law. 

Thvtrtdty,  May  5,  1864. 

(Before  Cboxptoic  and  Shee,  JJ.) 

Sio.  r.  The  Gcabdiaxs  or  the  Newport  Uxiom. 

Notice  ofapptcd  agaiiut  order  of  maintenance— 
Cnminal  hnatie — 1  j*  5  W'iO.  4,  c  76. 
Notice  of  t^peaJ  against  cm  order  for  the  maintenance 
of  a  criminal  lunatic  mta/  he  signed  by  the  clerk  to  the 
oo<Brd  of  gacnrcUaas,  the  ams. ;  and  it  is  not  too  late 
if  it  be  received  fowrteen  dags  before  the  foUowing 
sesacms,  tdthmgh  more  than  twenty-one  days  have 
daptid  since  the  order  wa*  madt. 

This  was  a  rule  calling  upon  the  justices  of  War- 
wickshire to  show  cause  why  a  mandamus  should 
not  issne  to  them,  ordering  them  to  hear  an  appeal 
sgainst  an  order  of  settlement  and  maintenance  of 
'  one  Brass,  a  criminal  lunatic  The  order  was  made 
vooa  the  defts.  on  the  3rd  Dec  1863,  and  the  notice 
«f  wpeal  posted  on  the  24th  Dec.  directed  to  the 
derk  ct  the  peace  (made  reap,  bj  statute),  but  not 
Ncdred  by  him  until  the  26th. 

Motion  was  made  to  respite  the  appeal  at  the  fed- 
lowing  Epiphany  sessions,  which  was  oppossd  upon 
the  ground  that  the  notice  of  appeal  was  invalid,  as 
Mng  too  late.  This  objection  the  justices  lield 
good,  and  refused  to  respite  the  appeaL 

Adams  showed  cause.— Sect.  2  of  the  3  &  4  Vict, 
c.  54  (the  Criminal;Lunatic  Act),  enacts  that  the  jus- 
tice uiall  inquire  Into  the  settlement  of  a  crinunal 
Inoatic,  and  make  orders  on  the  parish  for  mainte- 
nance, &C.,  or  on  the  guardians  of  the  union ;  if  the 
parish,  &C.  is  under  the  management  of  a  board  of 
gnatdUns  established  by  the  Poor  Law  Commis- 
siooers.  The  first  point  is,  that  the  notice  of  appeal 
was  improperiy  signed  by  the  clerk  to  the  guardians. 
It  is  submitted  that  he  cannot  give  such  notice. 
It  need  not  be  signed  by  the  guanlians  themselves, 
bat  nay  be  signed  by  an  attorney  acting  in  their 
Mialf :  (12  &  13  Vict.  c.  45,  s.  1.)  [Cromfton,  J.— 
If  the  clerk  to  die  board  of  guai^ians  signs,  surely 
the  ptesmnption  is  that  he  signs  on  their  behalf]. 

ifaaky  Smith. — This  objection  was  not  taken  at 
Misions,  or  his  authority  could  have  been  easily 
JWred.  [Mellob,  J. — ^Tho  presumption  of  au- 
thority is  even  greater  in  the  case  of  the  clerk 
to  die  guardians  than  in  that  of  an  attorney. 
31ie  seoood  point  is,  that  notice  of  appeal  was  not 
given  in  due  time.  Sect  6  of  3  &  4  Vict,  c  64, 
tnicts  that  the  overseers  or  guardians  may  appeal 
J^Jnst  the  order  of  the  justices.  [Mbllos,  J. — 
2flie  Act  requires  a  "reasonable  notice"  to  be 
gm.]  The  Poor-law  Amendment  Act,  4  &  5 
WnL  ^  c  76,  s.  79,  enacts. 

Ho  poor  penon  slull  be  nrnorsd  under  may  order  of 
»«"io«l  tnn  any  parish  or  vorkhonae,  bjr  naaon  of  his  being 
•"■JMia  lOk  or  roUered  therein,  until  twenty-one  daya  after 
•  aoMsa  m  witttaif  of  Ua  being  ao  ohargeablo  or  loUoved, 


Hhall  have  been  sent  by  post  or  otherwise,  by  the  oversoerB  or 
guardians  of  the  parltdi  obtaining  each  order,  to  the  orerseera' 
of  the  pulah  to  whom  such  parlw  ahall  be  dlreotad:  provided 
that,  if  notice  of  appeal  against  such  order  of  removal  ahall 
be  received  by  the  over«eere  or  guardians  of  the  parish  from 
which  soch  person  is  directed  In  such  order  to  be  remoTed* 
within  the  said  period  of  twenty-one  daya,  It  ahall  not  bs 
lawful  to  remove  suoh  poor  person  until  after  the  time  for  pro- 
aecutlng  such  appeal  shall  have  expired,  or,  in  case  such 
appeal  ahall  be  dnly  prosecuted,  until  after  the  anal  determi- 
nation of  aneh  appeaL 

In  this  case  twenty-one  days  had  elapsed  before 
notice  of  appeal  was  even  sent,  and  twenty-thrco 
days  before  it  was  received.  [Mellob,  J. — ^Th& 
question  of  "  reasonable  notice  "  was  not  discussed ' 
at  sessions ;  how  then  can  we  refuse  a  mandamus 
in  order  that  the  question  may  be  discussed?] 
12  &  13  Victl  c  45,  s.  2  enacts  that  none  of  the  pro- 
visions contained  in  it  relating  to  notices  of  appeal 
shall  be  construed  to  affect  or  alter  the  law  as  to. 
notice  of  appeal  against  a  summary  tMnviction,  or 
against  an  order  of  removal,  or  against  an  order 
under  any  statute  relating  to  pauper  lunatics. 
But  it  is  submitted  tiiat  wis  case  is  not  within 
the  statute,  for  it  is  not  an  order  of  re- 
moval, nor  is  it  under  a  statute  relating  to  pauper 
lunatics.  [Cromfton,  J. — ^Is  he  not  a  pauper 
lunatic,  as  well  as  a  criminal  lunatic  ?]  By  16  &  17 
Vict  c.  97,  s.  133,  no  provisions  of  \bi»  Act  apply, 
to  the  8  &  4'\nct.c66: 

Beg.  y.  The  Justices  of  GimorganMre,  13  Q.  B.  SOL. 

Manleg  Smith  was  not  called  on. 

Croxftos,  J. — ^I  am  of  opinion  that  this  case  is 
govOTned  by  that  of  Reg.  v.  The  Justices  of  Glamor- 
ganshire, and  that  we  must  hold  that  the  notice  was 
m  time.  As  to  the  second  point,  the  clerk  to  the 
gtiardian  is,  in  point  of  fact,  an  attorney,  and  signs 
as  clerk.  That,  in  my  judgment,  is  sufficient.  Tha 
rule  will  therefore  be  made  absolute. 

Mellor,  J. — ^I  am  of  the  same  opinion.  No 
authority  has  been  cited  which  shows  that  the  cterk 
to  the  guardians  must  sign  as  attorney. 

Rule  absolute. 

Reg.  v.  Brickhaix. 

Conviction — Assaidt  upon  a  constabk — Common  assault 
—Municipal  Corporation  Aft—2i  ^  25  Ficf.  c.  100. 

The  deft,  mas  summoned,  under  the  Municiptd  Corpora- 
tion Act,  for  assaulting  a  constable  in  the  execution  of 
his  duty.  The  magistrates  dismissed  the  summons,  but 
convicted  him,  under  the  24  j-  25  Vict.  e.  100,  for  a 
common  assaidt : 

Held,  that  the  conviction  teas  bad,  as  being  under  a 
different  statute  from  that  under  which  the  summons 
vjas  issued. 

The  deft,  was  summoned  before  the  justices  for 
the  borough  of  Shaftesbury,  Dorset,  under  the 
Municipal  Corporation  Act,  for  assaulting  a  police- 
constable  in  the  execution  of  his  duty.  The  justices 
dismissed  the  summons,  but  fined  him  for  a  common 
assault,  and,  in  default  of  payment,  he  was  im- 
prisoned. 

T.  W.  Saunders  having  obtained  a  rule  ni«>  for  it 
certiorari  to  quash  the  conviction,  upon  the  ground 
that  the  justices  had  no  jurisdiction,  upon  a  charge 
of  assaulting  a  constable  in  the  execution  of  his 
duty,  to  convict  of  a  common  assault  now  supported 
it  The  Mimicipal  Corporation  Act  does  not  entitle 
justices  to  fine  for  an  assault  not  charged  in  the 
summons : 

Martin  v.  Bridges.  £a  A: Ell. 778;  28  L.J.179,U.C.; 

Soden  r.  Craig,  7  L.T.  Sep.  N.S.  824. 
[Cromptox,  J. — If  the  deft  had  been  summoned  for 
a  (wmmon  assault  be  could  not  have  been  fitted  for 
one  of  an  aggravated  nature.    But  is  the  converse 
true?]     Yes:  and  it  i«  very  remarkable  that  m- 
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Ex  parte  Tjie  Ovebseers  op  Pudding  Nortos — Kko.  v.  Ingham. 


N-B. 


heavier  punishment  is  attached  to  what  is  nominally 
a  more  trivial  offence.  For  a  common  assault 
jnstices  may  imprison  for  six  months,  while  for 
assaulting  a  police-constable  they  can  but  fine  the 
deft.  &L  They  must  have  acted  under  the  Municipal 
Corporation  Act,  or  they  could  not  have  convicted 
summarily — ^they  must  have  committed  for  trial.  The 
deft,  came  prepared  to  meet  one  charge,  viz.  that 
of  assaulting  a  constable  in  the  execution  of  his  duty. 
He  may  have  thou^t  it  sufficient  to  prove  that  the 
prosecutor  was  not  a  constable,  and  for  various  rea- 
sons, have  refrained  from  bringing  witnesses  to 
prove  that  he  was  justified  in  committing  a  common 
assault.  [Mellob,  J. — If  he  had  pleaded  guilty  to 
the  charge,  his  punishment  would  have  been  in 
reality  less  than  it  is.]  Precisely  so.  [Mellob,  J. 
—The  difficulty  is,  that  the  justices  had  jurisdic- 
tion to  convict  summarily  of  a  common  assault, 
but  they  should  have  dismissed  the  first  summons 
and  convicted  the  deft  upon  another]. 

H.  T.  Cole  showed  cause.  Under  the  2*  &  25 
Vict.  c.  100,  the  punishment  for  on  assault  is  six 
months'  imprisonment,  and  under  the  Municipal 
Corporation  Act,  a  fine  of  5L  A  certificate,  barring 
any  further  pnx^edings,  may  be  given  under  either 
statute  alike.  Sect  42  of  the  24  &  25  Vict  c  100, 
enacts :  that  for  an  unlawful  assault  by  any  person 
committed  upon  any  other  person,  the  justices  may 
impose  a  fine  not  exceeding  5^  "Any  other 
person "  may  include  a  constable,  and  the  words, 
"officer  in  discharge  of  his  duty,"  arc  mere  aggra- 
Tation.  [Mellor,  J. — ^If  the  justices  had  said 
nothing,  the  conviction  would  be  good.  I  do  not  sec 
how  you  can  distinguish  Martin  v.  Biidget  from 
this.]  Sect.  72  of  Municipal  Corporation  Act  takes 
away  certiorari.  It  is  submitted  that  a  case  ought 
to  have  been  granted. 

Wa  lamon  v.  Dutton,  82  L.  J.  H.  C.  162;  8  L.  T. 
Bq>.N.S.376. 

Mellob,  J. — The  real  objection  is,  that  the  sum- 
mons is  under  one  statute  and  the  conviction  under 
another. 

CsoKPTON,  J. — ^Where  there  is  a  written  charge  it 
must  be  adhered  to.  The  conviction  in  this  case 
was  without  the  jurisdiction  of  the  justices.  They 
dismissed  the  summons, as  far  as  the  aggravated 
assault  was  concerned,  and  convicted  of  a  common 
assault  I  think  that  the  cose  of  Martin  v.  Bridges 
is  exactly  in  point  The  justices  have  power  to 
convict  of  a  common  assault  under  the  24  &  25 
Vict^  c  100,  and  the  certiorari  would  be  taken 
4tway  were  the  conviction  under  the  Municipal 
Corporation  Act.  As  it  is,  the  rule  must  be  made 
absolute. 

MxLLOB,  J. — ^I  am  of  the  same  opinion.  There 
are  two  statutes  affecting  the  offence  of  assaulting  a 
constable  while  engaged  in  the  execution  of  his 
duty.  The  one  is  the  Municipal  Corporation  Act ; 
but  under  this  Act,  justices  have  no  power  to  deal 
with  other  offences ;  the  other  is  the  general  statute, 
which  imposes  a  term  of  two  months'  imprisonment 
or  fine  of  6/. ;  but  there  can  be  no  summary  con- 
viction under  that  statute.  It  is  perfectly  clear 
that  the  justices  have  summoned  under  one  statute 
and  convicted  under  another.  This  they  cannot  do, 
therefore  the  rule  must  be  made  absolute  for  a 
tertiorari,  which  is  not  taken  away  because  they 
.  have  exceeded  their  jurisdiction. 

Ride  abaobite. 


Fridiuj,  May  6,  1864. 

Ex  parte  The  Ovebseebs  of  PnuDtso  Nobtor. 

Overseer — "  HoutehoUer" — Certiorari — Sessions, 

A.,  being  the  tenant  of  a  cottage  as  part  of  his  set' 

vice,  was  appointetl  an  overseer  of  a  pansk. 
On   motion  for   a  certiorari  to   quash  the  order  off 

appointment  : 
Held,  that  it  loas  a  case  for  an  appeal  to  the  sessiots, 

not  for  a  certiorari. 
Q/tare,  is  tlie  appointment  good  t 

Mellish,  Q.C.  moved  for  a  rule  calling  upon  the 
Justices  of  Norfolk  to  show  cause  why  a  certiorari 
should  not  issue  to  remove  an  order  appointing  two 
overseers  of  the  parish  of  Pudding-Norton,  upon 
the  ground  that  one  of  the  overseers  was  not  a  sub- 
stantial householder.  He  cited  Seg.  v.  Cottsins,  9 
L.  T.  licp.  N.  S.  CSC.  his  was  not  an  extra-parocfaiat 
place.  The  overseer,  whose  appointment  was  objected 
to,  pud  no  rent,  but  inhabits  a  cottage  as  part  of 
his  service.  [Ceoupton,  J. — Why  could  you  not 
appeal  to  sessions  ?  I  never  heard  of  a  case  where 
an  order  was  quashed,  because  an  overseer  was  not 
a  householder.]  The  reason  of  this  aj^lication  to 
quash  the  order  is,  that  the  guardians  have  made  a 
rate,  and  although  there  arc  no  poor,  yet,  as  the 
parish  is  included  in  a  union,  the  inhabitants  sre 
liable  to  the  union  charges  : 
4  Bum's  Justices,  83,  29th  edit 

Cbompton,  J. — A  man  may  be  a  "  honseholdor," 
although  he  is  a  tenant  only,  and  tliia,  as  part  of 
his  service ;  if  a  burglary  were  committed,  the  pio- 
perty  would  be  rightlv  laid  in  him.  But  this  is  an 
application  that  ought  to  Ix;  made  to  sessions.  I 
rather  think  that  the  appointment  is  good. 


oousT  OF  auEsirs  bench. 

Beportnl  by  Joux  Thoxtsoii  end  T.  W.  SAOsmBs,  Esfn, 
Barrt(tei»-«t-L*v. 

April  27  mid  Mag  4, 1864. 
Reg.  1-.  Ihoham. 

Coroner's  inquest — Inquisition — Statement  of  cause  and 
manner  of  death — View  of  the  boefy  hy  Aejmvrt. 

In  an  inquisition  of  murder  or  manslaughter  it  is  ntt 
necessary  to  set  forth  the  manner  in  which,  or  Iht 
means  M/  which,  the  death  of  the  deceamd  was  causei. 

Although  it  is  necessary  that  aU  the  coronet's  jury  shadd 
view  the  hot^  at  t!ie  first  sitting  of  the  inquest,  it  is 
not  necessary  t/iat  tliey  sliouU  all  view  it  together  and 
in  tlie  presence  of  tJie  coroner. 

Temple,  Q.C.  on  a  former  day  obtained  a  rule  to 
quash  an  inquisition  of  one  of  the  coroners  of  York" 
shire,  of  manslaughter  against  Mr.  John  Arthur 
Ingham,  for  the  killing  of  one  Soiah  Greenwood. 

The  rule  was  obtained  upon  the  grounds,  firsts 
that  the  inquisition  did  not  set  out  the  mode  and 
cause  of  death ;  and  secondly,  that  one  of  the  juran^ 
when  he  viewed  the  body,  did  so  in  the  absence  of 
the  coroner  and  the  rest  of  the  jury. 

CleaAy,  Q.C.  (  WeUby  with  him)  showed  cause^  and 
contended,  first,  that  inquisitions  are  upon  the  same 
footing  as  indictments,  and  need  not  thocfore  set 
out  the  mode  and  inauner  of  death ;  and  that  as  tlte 
juxor  in  fact  viewed  the  body,  it  was  not  essential 
that  he  should  have  done  so  in  the  company  of  the 
coroner  and  the  other  persons. 

Temple,  Q.  C.  {Maule  with  him)  contended  ftat 
the  injunction  was  bad  on  both  grounds.  Tlie  fol- 
lowing cases  and  statutes  were  cited : 

2  Inst  887; 

Reg  V.  Ferrand,  8B.  &  Aid.  260; 

Sewell  on  Coronets,  161 ;         , 
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Co.  on  Lit  8. 194,  p.  12fi ; 

Hawk,  P.  0.  c  2a,  p.  287 ; 

4In»tc.29,  p.271; 

£U.BIa.  &E11.  133; 

11  Hen.  4;2&3Ed.6,e.  24,s.2; 

l«2Fb.&  II.  0.13,8.5; 

647  Vict  c.  83; 

14  &  15  Vict  c  100; 

19  4  20  Vict  c  16; 

24  &  25  Vict  c.  100,  88.  6,  30. 

The  argnments  sufficiently  appear  in  the  following 
judgments: — 

CocKBUBN,  C.  J. — ^I  am  of  opinion  that  this  rule 
should  be  discharged.  .  The  question  is  whether  the 
6th  section  of  the  24  &  25  Vict.  c.  100,  which  pro- 
Tides  that  in  any  indictment  for  murder  it  shall  not 
he  neccssaty  to  set  forth  the  manner  in  which,  or 
the  means  by  which,  the  death  of  the  deceased  was 
caused,  applies  to  coroners'  inquisitions  ?  and  I  am 
of  opinion  that  it  does.   I  take  it  to  be  clear,  upon  a 
review   of    the   older   authorities,  that    the  term 
"indictment "  was  understood  by  them  and  by  the 
I<egislatiire    to    comprehend   "inquisition."     The 
earliest  statute    is    tliat  of   the    11   Hen.  4,  the 
effect  of  which  is  considered  by  all  the  judges  in 
Whithipok's case  in  Cro.Car.,and  it  was  held  that  the 
••ord  "  indictment "  used  in  the  statute  included  an 
•"  inquisition."   So  in  2  &  8  Edw.  6,  c.  24,  we  find  that 
the  word  "  indictment  "is  applied  to  that  which  is  found 
«ither  by  the  jurors  of  the  coroner  or  of  the  county. 
■So  also  in  the  1  &  2  Ph.  &  M.  c.  13,  the  term  "  inqui- 
sition "  ia  applied  to  the  case  of  a  finding  by  any  jury. 
So  far,  the  statutes  show  that  the  Legislature  uses 
the  term  "  indictment "  whether  as  applicable  to  a 
frand  jury  or  a  coroner's  jury.    Lord  Coke,  too, 
uses  it  in  the  same  sense.    I  think,  therefore,  that 
it  is  sufficiently  shown,  both  by  tho  Legislature 
•and  the  great  authority  of  Lord  Coke,  that  an  inqui- 
Ation  is  included  in  the  term  "  indictment"    When 
we  look  at  the  later  legislation,  we  find  a  great 
•desire  manifested  to  get  rid  of  technicalities.    In 
Ihe  14  &  15  Vict  c.  100,  with  reference  to  this 
Tery  subject  of  doing  away  with  technical  objections, 
we  find  the  provisions  as  to  indictments  applying 
-equally  |to  inquisitions.    By  the  4th  section,  it  is 
enacted  that,  in  any  indictment  for  murder  or  man- 
■langhter,  it   shall  not  be  necessary  to  set  forth 
the   manner  in   which,   or  tlie  means  by  which, 
the  death  of  the  deceased  was  caused ;  and  by  sect. 
•80  it  is  enacted  that  the  word  "  indictment  *'  shall 
-tw  understood  to  include  "  information,"  "  inquisi- 
tion" and  "presentment,"  as  well  as  indictment. 
And  thus  the  law  remained  nntil  the  recent  statute 
of  the  24  &  25  Vict  c.  100,  the  6th  section  of  which 
enacts  that,  in  any  indictment  for  murder  or  man- 
•slaughter,  it  shall  not  be  necessary  to  set  forth  the 
manner  in  which,  or  the  means  by  which,  the  death 
of  the   deceased  was  caused;  but  unfortunately  the 
former  statute  being  repealed,  the   latter  statute 
omitted  to  include  5ie  word  "  inquisition,"  and  it 
<waa  argued  that  the  Legislature  intended  to  restore 
'^e  distinction  between  indictments  and  inquisi- 
tions.    But  I  cannot  think  that  there  is  anything  in 
that   objection.     The   operation    of   the  14  &    15 
Vict,  had  not  been  found  to  have  been  inconve- 
nient,  and   there   was   no   reason   therefore  why 
technical  matters    should  have  been   restored.    I 
-cannot  see  the  force  of  Mr.  Temple's  objection  that 
■the  Legislature  should  have  gone  back  to  the  former 
■technicalities.    I  cannot  imagine  that  it  was  the  in- 
tention of  the  Legislature  to  have  restored  them, 
■and  so  throw  difBculties  in  the  way  of  the  adminis- 
tration of  justice.    I  cannot  suppose  that,  after  ten 
years,  it  shonld  have  been  thought  necessary  by  the 
Legislature  to  interfere  to  restore  the  law  to  what 
it  was  before  the  14  &  15  Vict,  without  any  reason 
whatever  being  assigned  for  so  doing.    With  regard 
-to  the  second  point,  that  one  of  the  jurors  viewed 


the  body  after  the  other  jurors  had  seen  it,  that  is 
cured  by  sect  2  of  the  C  &  7  Vict,  c  83,  which  enacts 
that  no  inquisition  found  upon  or  by  any  coroner's 
inquest  shall  be  quashed  "because  the  coroner 
and  the  jury  did  not  all  view  the  body  at  the  same 
instant,  provided  they  all  viewed  the  body  at  the 
first  sitting  of  the  inquest."  So  that,  although  it  is 
necessary  that  all  tho  jurors  should  view  the  body, 
it  is  not  necessary  that  they  should  all  view  it  at  the 
same  time.  It  is  certainly  not  necessary  for  the 
proper  administration  of  justice  that  all  should  view 
at  the  same  time.  I  think  the  language  of  the 
statute  quite  large  enough  to  comprehend  this  case, 
and  therefore  that  this  objection  fails  also. 

Blackbubk',  J.  delivered  a  similar  opinion. 

SuEB,  J.  concurred. 

Rule  dixharged. 

Attorney  for  the  deft.,  Crocker. 
Attorney  for  the  prosecution,  Edicards. 


Thundny,  May  5,  1804. 
Ex  parte  Shabpe. 

Husband  and  wife — Protecting  order  of  tcife't  eamiaga 

—Rescinding— 20  ^  21  Viet.  c.  85,  s.  21. 
Justices  and  police  magistrates  have  no  power  under  the 

Divorce  Act  1857  to  discharge  an  order  protecting  a 

uife's  earnings  and  property  acquired  ajter  desertion 

by  her  husband,  not  made  by  themselves, 

Rule  nui,  calling  on  Mr.  .Arnold,  one  of  the  me* 
tropolitan  police  magistrates,  to  hear  and  determine 
the  application  of  John  Sbarpe,  to  discharge  an 
order  mode  in  favour  of  Mary  Elizabeth  Shnrpe, 
his  wife,  under  20  &  21  Vict  c.  85,  s.  21  (Divorce 
Act  1857),  by  Mr.  Faynter,  a  magistrate  of  the 
Westminster  FoUce-comt,  since  deceased,  for  pro- 
tecting her  earnings  and  property  acquired  since 
her  husband's  desertion  of  her. 

The  ,order  was  made  in  1858,  and  Mr.  Faynter 
died  ill  April  1863.  The  application  to  discharge 
the  order  was  made  by  the  husband  to  Mr.  .Ajnold, 
in  Sept.  1863,  who  refused  to  rescind  the  order,  on 
the  ground  that  he  had  no  jurisdiction,  the  power 
to  do  so  being  confined,  as  he  thought,  by  the  statute 
to  the  magistrate  making  the  order. 

An  application  was  then  made  to  the  Divorce  Court, 
in  Feb.  1864,  to  discharge  the  order,  and  the  Judge 
Ordinary  held  that  he  had  no  jurisdiction  in  the 
matter,  but  thought  tliat  the  police  magistrate  had. 
Thereupon  the  application  was  renewed  before  Mr. 
■Arnold,  who  again  held  that  he  had  no  jurisdiction 
over  a  protection  order  mode  by  another  magis- 
trate. In  consequence  thereof  the  present  rule  was 
obtained. 

Prentice  showed  cause. — Under  the  words  of  the 
Stat  20  &  21  Vict.  c.  96,  s.  21,  "  it  shall  be  lawful 
for  the  husband  and  any  creditor,  or  other  person 
claiming  under  him,  to  apply  to  the  court  or  to  the 
magistrate  or  justices  by  whom  such  order  was 
made,  for  the  discharge  thereof,"  Mr.  .Arnold  has 
no  jurisdiction  to  interfere  wiUi  the  order  made 
by  Mr.  Faynter.  The  words  "magistrates"  and 
"justices"  are  |)er8onal,  and  the  clause  gives  to 
courts  a  general  jurisdiction  over  the  orders  made 
by  such  courts,  and  to  magistrates  and  justices 
jiuisdiction  only  over  their  own  orders. 

Pearce  in  support  of  the  rule. — ^By  the  stats.  10 
Geo.  4,  c.  44,  s.  4,  and  2  &  8  Vict  c.  47,  s.  75,  the 
police  magistrates  of  the  metropolis  form  one  body 
acting  for  the  metropolitan  district,  and  it  is  submitted 
that  Uie  powers  given  to  them  may  be  exercised  by 
any  one  of  their  body,  and  the  order  might  be  dis- 
charged by  Mr.  Arnold,  should  he  after  hearing  the 
facts  think  that  it  ought  to  be  so. 
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CocKBUBN,  C.  J. — This  rule  must  be  dischni^cd. 
The  Act  is  clear,  that  a  party  seeking  to  discharge 
a  protection  order  must  go  to  the  magistrate  by 
whom  it  was  made.  A  distinction  is  drawn  between 
the  court  and  magistrates;  the  words  '-by  whom 
such  order  was  made  "  apply  to  those  which  imme- 
diately precede  them,"  viz.,  to  the  magistrate  or 
justices;  and  the  word  "whom"  is  not  properly 
applicable  to  a  court.  But  for  hearing  that  the 
learned  Judge  Ordinary  held  that  he  had  no  juris- 
diction, I  should  have  thought  otherwise ;  but  we 
liave  not  to  decide  that.  It  may  be  that  this  is 
casus  omissus. 

Blackbuhn  and  Siiee,  JJ.  concurred. 

Rult  discharged. 

Gem.  v.  The  Matob,  &c.  of  Bibm monAX. 

Burial  board — Fees  of  parisfi  darks  and  sextons— 
15  ^  16  Vict.  c.  85—16  i'  17  Vict,  c.  134. 
Under  the  15  ^  16  Vict.  c.  85,  and  the  16  ^  17  Vict, 
c.  134  (the  Burial  Acts'),  parish  clerks  and  sextons 
are  entitled  to  perform,  when  necessan/,  tlie  same 
Junctions  and  duties,  and  receive  fees  therefore  in 
respect  of  the  burials  of  parishioners  and  inhSibitants 
of  the  parishes  of  which  they  are  clerks  and  sextons, 
tit  the  new  burial-tfrounds  provided  by  burial  boards 
under  those  Acts,  and  the  burial  boards  cannot  deprive 
them  of  sudt  fees  by  appointing  other  persona  to  do 
their  mties. 

This  action  was  brought  to  try  the  right  of  the 
parish  clerks  and  sextons  of  Birmingham  to  recover 
certain  fees. 

The  pit.  (parish  clerk  and  sexton  of  St.  Philip's 
'parish)  claimed  to  recover  compensation  from  the 
defts.,  the  Town  Council  acting  as  the  Burial  Board 
«f  the  borough  of  Birmingham,  under  the  17  &  18 
Vict.  c.  87,  8.  2,  and  15  &  16  Vict.  c.  85,  s.  24,  for 
their  having  prevented  him  from  peifonning  duties 
and  functions  which  ho  claims  to  perform,  and  from 
receiving  fees  in  respect  of  certain  interments  in  the 
consecrated  portion  of  the  burial-ground  of  the 
defts.,  opened  by  them  in  1863  for  the  borough. 
The  grotud  is  common  to  the  several  parishes,  and 
no  specific  portion  is  assigned  to  any  of  the  parishes. 
Burials  have  taken  place  therein  of  dec^iscd  in- 
babitants  of  St.  Philip's  parish. 

Previous  to  the  opening  of  the  ground  the  pit. 
and  his  predecessors  were  accustomed  to  perform 
certain  duties  in  and  abont  interments,  and  to  re- 
ceive fees  therefore.  (These  were  all  set  out  in  the 
case.) 
The  15  &  16  Vict.  c.  85,  s.  32,  enacts  that 
Every  Inonmbtnt  or  minister  ot  the  puiih  or  each  of  the 
jMtrlahM  (H  the  case  may  be),  for  which  the  barlBl-groand  la 
provided,  alian  by  hlmaeU  and  Ua  curate  or  anoh  dnly  qnalUIed 
penona  aa  soch  incombent  or  minister  may  aathoiiae,  perform 
the  datiea  and  have  all  the  aame  rights  and  authorittea  for  the 
lieif  ormance  of  rellgloaa  aerrlce  In  the  borlal,  In  inch  bnrial- 
groimd  or  In  the  consecrated  portion  thereof,  of  the  remalna 
ot  pailshionera  or  Inhabttuita  ot  the  pariah  of  which  he  is 
Bnch  incumbent  or  mlnlatcr,  and  shall  be  entitled  to  receive 
the  same  fees  in  respect  of  snch  barlals  which  be  has  pie- 
Tloasly  enjoyed  and  received.  And  the  deik  and  sexton  of 
■aeh  pariah,  or  of  each  of  such  parishes,  shall  (when  neoea- 
aary)  perform  and  exercise  the  same  duties  and  functions  in 
respect  of  the  burial  of  the  remains  of  parlshionera  or  Inhsblt- 
aota  of  the  parishes  of  which  he  ia  clerk  or  sexton  In  such 
l>ntial.<rannd  or  the  consecrated  portion  thereof,  and  shall  be 
eatltled  to  receive  the  same  fees  on  such  burials  as  he  has 
vrevionaly  performed  and  exercised  and  received  as  if  such 
Imrial-gToiuad  were  the  burial-ground  of  the  respective  parish 
ot  such  incumbent  or  minister,  cleric  and  sexton  respectlTely. 
And  the  parlshionera  and  inhabltanta  of  such  parish,  or  of 
each  of  such  parishes,  shall  have  the  aame  rights  uf  sepulchre 
in  such  burlaJ-grxrand  as  they  respectively  would  have  had 
Jn  the  burial-ground  or  burial-grounds  in  and  for  their  ro- 
aipeclive  parishes,  subject  nevertheless  to  the  pro^'i6ions  herein 
oontainea. 

The  defts.  employed  persons  to  perform  the 
functions  of  clerk  and  sexton  in  their  new  burial- 
ground,  although  the  pit.  had,  previous  to  the 
-opening  of  the  burial-ground,  given  them  notice  that 


he  claimed  to  perform  those  fimctions  and  rcccirc- 
the  fees  in  respect  of  the  burials  of  parishioners  and 
inhabitants  of  St.  Philip's. 

The  defts.  determined  that  the  plt.'s  services  were 
not  necessary,  the  staff  necessarily  employed  by 
them  being  sufficient. 

Phipson,  Q.C.  {A.  WilU  with  him)  for  the  pit.— It 
is  submitted  that  the  pit.  is  entitl«l  to  the  accus- 
tomed fees  as  clerk  and  sexton  of  St.  Philip's  for 
the  burial  of  parishioners  and  inhabitants  of  that 
parish  in  the  new  burial-ground.    The  15  &  16  Vict, 
c.  85,  which   applied  only  to  the  metropolis,  is 
extended,  by  the  16  &  17  Vict.  c.  184,  to  the  ^rts 
beyond  by  sect.  7;  and  sect.  32  of  tlie  former  Act  is 
made  to  apply  to  the  present  case.     !Scct  32  is 
absolute  as  regards  incumbents  and  ministers,  bnt 
the  clause  relating  to  clerks  and  sextons  contains 
the  qualification  that  th^  are  to  perform  their 
duties  "  when   necessary ;     and  the  burial  boatd 
contend  that  if  they  choose  to  employ  persons  to 
dig  the  graves,  toll  the  bell,  &C.,  the  services  of  the 
parish  sextons  and  clerks  arc  not  necessary.    Thirt, 
however,  is  nut  the  meaning  of  the  section,  but  it. 
means  that  whenever  the  services  ordinarily  per- 
formed  by  clerk  and  sexton  arc  necessary,  those 
services    shall   be  performed    by  the   clerks  and 
sextons  of  the  respective  parishes.    It  is  now  penal 
to  bury  in  the  old  burial-grounds,  and  no  compensa- 
tion is  given  to  clerks  and  sextons.    The  fomtet 
Act,  by  sects.  22,  84,  37,  contemplates  that  fees  will 
be  payable  to  clerks  and  sextons.    So  also  do  the 
stets.  17  &  18  Vict.  c.  87,  20  &  21  Vict,  c  81,  s.  It 
The  words  "  when  necessary  "  in  sect.  82  meet  the 
cases  in  which  the  friends  of  the  deceased  dispense 
with  some  of  the  usiutl  services  at  funerals,  such  as- 
tolling  the  bell. 

(fMattey,  Q.C.  (Field  Q.C.  with  him)  for  the 
defts.— The  intention  of  the  legislature  was  to  vest 
the  whole  of  the  management  of  interments  in  the 
boiial  boards,  and  manv  of  the  duties  could  not  be 
pcorformcd  by  any  but  their  servants  with  any  regard 
to  convenience  or  decency.  Digi^ng  graves  is 
sometimes  a  yery  critiod  operation,  having  regtid 
to  the  nature  of  the  soil,  the  adjacent  graves  and 
the  foundations,  ioc,  of  vaults,  which  it  would  be 
unwise  to  allow  unskilled  persons  to  do.  The 
duties  of  clerk  and  sexton  are  the  same  in  one 
funeral  as  another,  and  are  inconsistent  with  the 
new  duties  created  by  the  new  burial-grounds. 

CocKBUKW,  C.  J. — The  words  "  when  necessary," 
apidy  equally  to  the  clerk  and  sexton,  and  it  is 
a  strong  proposition  to  say  that  they  empower 
burial  boards  to  deprive  them  of  all  thSr  fees. 

Cbomftov,  J. — Suppose  the  case  of  two  parishes, 
could  the  burial  boaid,  by  appointing  the  sexton  of 
one  parish  to  do  the  duties  of  both,  deprive  the 
other  se.xton  of  his  fees  ?  It  is  very  difficult  to  say 
that  the  fees  of  the  clerks  and  sextons  are  taken 
away  by  these  words. 

Sree,  J. — ^It  may  be  they  have  their  fees  whether 
the  services  are  necessary  or  not. 

Judgment  for  (heplt. 

itay  2i  and  25,  1864. 

ReO.  r.  TlVKAK  ASO  OTHE118. 

Extradition  Acts—G  j-  7  Vict.  c.  76 — J^rae). 

Under  Ms  6  ^7  Kicf.  c.  76  0»  Act  for  giving  effvt 
to  a  treaty  between  Engbmd  and  me  United  States, 
for  the  apprdiension  of  certain  offtxders),  there  is  te 
power  to  commit  accused  persons  to  gaol  far  the  pur- 
pose of  being  delivered  up  to  the  United  tstata  ailho' 
rities,  unless  the  United  States  liave  exdative  jnnf 
diction  to  try  andpuniA  the  accused. 

It  is  not  necessary  that  there  should  be   any  warra^ 
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Beo.   v.  Tivnam  xhd  OniEBS. 


[(i.B. 


is$iitd  or  deporitioM  taktn  i»  the  Unitrrt  Slates,  in 
trder  to  found  a  nqaintion  hy  the  United  States 
aathoritia  for  the  ddioery  up  of  any  accuted  person 
witiin  the  Act  Sir  1  Vict.  e.  76. 

//  is  not  aecesstuy  for  the  nuufistrate  who  commits  an 
accused  person  to  gaol  in  pursuance  of  the  Act,  to 
state  in  his  warrant  that  the  evidence  on  whidi  it 
issued  was  given  upon  oath. 

The  word  "■piracy"  does  not  mean  piracy  jare  gen- 
tinm,  but  a  crime  made  such  by  the  municipal  lata 
of  one  atone  of  the  parties  to  the  treaty,  and  over 
which  each  has  exclusive  jurisdUction. 

In  lut  term  a  writ  of  habeas  corpus  was  issued  by 
'  this  court,  directing  the  gaoler  of  the  borough  gaol 
■  of  Lirerpool,  in  whose  custody  the  defts.  then  were, 
to  bring  them  into  this  court,  together  with  »  return 
'  of  the  cause  of  their  detention  by  him.  They  were 
accordingly  now  brought  into  court,  and  the  gaoler 
returned  that  he  had  them  in  custody  by  virtue 
of  several  warrants  which  he  set  out. 

It  appeared  that  a  merchaat  ship  of  the  United 
States  of  America  was  at  Matamoras,  bound  with 
a  cargo  for  New  York,  and  that  whilst  there  six 
passengers  came  on  board,  three  of  whom  were  the 
prisoners.  Whilst  on  board  they  seized  the  shqi  as 
and  on  behalf  of  the  Confederate  GoTemment,  under 
which  they  claimed  to  be  authorised.  Having  dis- 
posed af  the  ship  and  cargo,  the  three  jadsoners 
were  found  at  Liverpool,  and  upon  a  requisition 
from  the  American  Ambassador  in  this  country, 
the  Secretary  of  State  for  the  Home  Department 
issued  his  warrant  for  their  apprehension  under  the 
provisions  of  the  6  &  7  Vict.  c.  76,  s.  1,  which  war- 
rant was  as  follows : 

To  H«r  Majnty'a  Joatioes  of  the  FeaM  and  other  magte- 
tmtea  and  olBoeTa  of  the  paaoe  In  and  for  the  borough  of 
Liverpool,  te.  VHwreas  on  the  ISth  (Uy  of  Febnuunr  1864,  in 
nmnaiios  of  a  treaty  hetveen  Her  Majeiity  and  the  tTnited 
States  of  America  made  on  the  9th  day  of  Angnat  18U,  and 
rati^d  on  the  loth  day  of  October  in  the  same  year,  and  of  an 
Act(rf  Parliament  paaeed  in  the  Boaalon  hokkmln  the6th&7th 
yean  of  Ber  Uajeety'i  reign,  entitled  "  An  Act  for  giving 
ellMt  to  a  treaty  between  Her  Majesty  and  the  United  Statea 
of  America  for  the  appraheniion  of  certain  olfendera,"  a  reqoi- 
aMoB  was  made  by  Cnarlea  Franois  Adams,  Esq,,  the  Cnlled 
States'  Mlnlater  at  Ibis  eoart,  to  deliver  np  to  jostioa  certain 
persona  called  or  known  by  the  name  of  Jamea  Clements 
Vniaon,  Duilel  O'Brien  and  Kelly,  charged  with  the  crime  of 
piracy  on  board  the  schooner  Jt-ph  Otrrtttf  ot  New  York 
within  tho  joriadietloo  of  the  ITniied  States  of  America. 

I  theretora,  the  Bight  Hon.  Sir  Ueoige  Orey,  Bart,  one  of 
Ber  Ilajeaty's  principal  Secretaries  of  State,  do  hereby  in 
mmaaiica  of  the  power  and  authority  given  to  me  aa  such 
Secretary  of  State  by  the  aald  Act  reqnire  you  and  all  of  yon 
vithin  your  several  jnriadlotion^  to  i^ovem  yoorselTes  accor- 
dingly, and  to  aid  and  assist  in  apprehending  the  said  James 
Clementa  Wilson,  Daniel  O'Brien  and  Bielly  and  committing 
■hem  to  gaol  for  the  porpoee  ol  being  dealt  with  acoording  to 
the  provUoDB  of  the  said  treaty,  and  deliver  up  to  Justioe  par^ 
aaant  to  the  said  Act  if  fonnd  to  be  within  the  aama 

In  wttDees  whereof  I  have  hereanto  set  my  hand  and  seal 
this  aoth  day  ot  February  ItM.  O.  Qan.  [L.S,] 

By  the  6  &  7  Vict.  c.  76  (entitled  "  An  Act  for 
;  giving  effect  to  a  treaty  between  Her  Majesty  and 
the  United  States  of  America,  for  the  apprehension 
of  certain  offenders")  it  is,  by  sect  1,  recited. 

That  whereas,  by  the  lOtta  article  of  a  treaty  between  Her 
Uaieaty  and  the  Cnitad  States  of  America,  it  was  agreed  that 
Her  Uaieaty  and  the  nnitad  States  shoold,  npon  mntoal  rs- 
>  qnlsitioiia  by  them  or  their  ministers,  ofloers,  or  aathoritleB 
respectively  made,  delirer  op  to  justice  all  persons  wbo, 
being  charged  with  the  crime  of  murder  or  assault  with 
intent  to  eommit  murder,  or  pirueg,  at  arson,  or  robbery,  or 
forgery,  or  Cbe  utterance  of  forged  paper  committed  within 
tha  JnTiadietton  of  .either  of  the  high  oontractlng  portlee, 
Aoold  seek  an  asylum,  or  should  be  found  within  the  ter- 
riloriea  o(  the  other,  provided  that  this  should  <»ly  be  done 
imon  anota  evidence  of  oiiminallty  as,  according  to  the  laws 
if  the  place  where  the  fngitlve  or  person  so  charged  should 
be  foniid  would  Justify  his  apprehension  and  committal  for 
trial,  U  the  crime  or  offence  had  been  there  oommitled,  Ac ; 
and  ft  ia  then  enacted,  "  that  in  ease  leqnlaittoB  shall  at  any 
time  be  suds  by  the  anthOTtty  of  the  said  United  States  in 
pnisuance  of  and  acoording  to  the  said  treaty  for  the  delivery 
of  any  person  charged  wiu  the  ertme  of  murder  or  assault 
with  intent  to  commit  murder,  or  with  the  crhne  of  piracy,  or 
,  or  robbery,  or  forgery,  or  the  utterance  of  forged  paper 


committed  within  the  jurisdiction  of  the  United  Slates  of 
America  who  shall  be  found  within  the  territories  of  Her 
Majesty,  it  shall  be  lawful  for  one  of  Her  Majesty's  principot 
Senretaries  of  State  ...  by  warrant  under  his  hand  and 
seal  to  signify  that  such  requisinon  has  been  so  made,  and  to 
require  all  JustieeB  of  the  peace  and  other  magistrates  aa<Z 
otBcers  of  justioe,  within  their  several  jurisdictions,  to  govern 
themselves  aococdingly,  and  to  aid  in  apprehending  the  person 
so  accused,  and  committing  such  person  to  gaol  for  the  purposa 
of  being  dJellvered  up  to  justice  acoording  to  the  provisions  of 
the  said  treaty,  Ac. 

The  prisoners  had  been  apprehended  upon  tho 
foregoing  warrant,  and  evidence  had  upon  several 
occasions  been  taken  upon  the  chaive  before  Mr. 
Baffles,  the  stipendiary  magistrate  for  LiverpooL 
Upon  these  occasions  it  had  been  objected  on  thdr 
behalf  that  the  case  was  not  withm  the  statute. 
They  had  been  from  time  to  time  remanded,  and 
when  tho  writ  of  habeas  corpus  issued  they  were 
still  under  remand.  It  was  admitted  that  Uie  solo 
object  of  the  ^«scnt  charge  was,  that  they  might  be 
given  up  to  the  United  States  Government  imder 
the  provisiong  of  the  statute. 

Edward  James,  Q.C.,  Littler  and  T.  H.  James  now- 
moved  that  the  defts.  should  be  discharged  out  of 
custody,  and  they  contended  that  the  offence  of 
Tpxncy  jure  gentium,  which  all  nations  Have  a  power 
to  punuh,  as  being  an  offence  against  all  mankind, 
is  not  the  piracy  meant  by  the  statute,  which  is 
intended  to  be  confined  alone  to  mnnicipal  piracy, 
that  is  piracy  which  is  such  alone  by  the  particular 
laws  of  the  complaining  country;  that  the  piracy 
referred  to  in  the  warrant  of  the  Secretary  of  State, 
and  set  forth  in  the  depositions,  is  piracy  jure  gentium, 
and  could  be  dealt  with  by  the  courts  of  this 
country,  and  that  the  treaty  and  statute  only  con- 
templated such  piracy  as  this  country  could  not 
take  notice  of,  and  which  the  American  Government 
alone  could  punish.    They  cited 

Kent's  Commentaries,  8th  edit.  pp.  86,  9S : 
He  Kane,  14  Howard,  pp.  108,  137  f  American); 
Wheaton,  288,  242,  250. 
They  also  objected  that  the  warrant  of  the  Secretary 
of  State  was  bad,  inasmuch  as  it  did  not  appear 
that  it  was  founded  upon  any  warrant  or  depo- 
sitions issued  or  taken  by  the  United  States  Govern- 
ment. 

iftnf  25. — Lush,  Milward  and  Lushingtan  showed 
cause  against  tlte  discharge  of  the  prisoners.  The 
word  "jurisdiction"  in  the  6  &  7  Vict.  c.  76,  s.  1, 
has  two  senses:  (1)  in  its  primary  sense  it  denotes 
authority  and  power ;  (2)  in  its  derivative  sense  it 
denotes  the  territory  within  which  authority  and 
power  are  exercised.  The  words  "committed 
within  the  jurisdiction  of  either  of  the  contracting 
parties"  mean  committed  within  places  or  terri- 
tories over  which  the  law  of  either  country  prevails. 
And  the  treaty  is  for  the  delivery  of  oA  persons 
charged  with  the  crimes  specified.  The  compact  ia 
to  give  up  all  offenders,  although  both  powers  have 
jurisdiction  to  try  them,  and  it  was  the  intention 
that  the  one  power  immediately  affected  by  the 
crime  should  have  the  power  to  punish.  There  is 
no  implied  exception  of  cases  within  the  jurisdic- 
tion of  either :  (Dwarris  on  Stats.  654.)  Although 
we  may  have  jurisdiction  to  try,  we  have  no  power 
to  bring  over  witnesses  from  the  United  States.  The 
word  "  piracy  "  in  the  statute  indicates  that  offence 
which  both  countries  know  to  be  piracy,  or  it  may 
apply  to  all  the  cases  which  bom  countries  call 
piracy.  The  jurisdiction  applies  to  territory,  not  to 
authority  to  punish  : 

Wheaton,  208; 

Lee's  Law  of  Frize^  1763 ; 

Koclochlan  on  Shipping,  465 ; 

Beg  V.  Lopa,  1  Dears.  C.  C.  525 : 

NoA's  case,  4  B.  A  Aid.  295. 

E.  James,  Q.  C,  in  reply,  cited 
Wheaton,  253. 
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Ueo.   i:  TlVSAN  AXD  OTIIEIIS. 
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CocKBURN,  C.  J. — The  main  ami  principal  ques- 
tion for  our  determination  is,  what  construction  is 
to  be  put  upon  tlie  6  &  7  Vict.  c.  70,  which  gives 
effect  to  the  treaty  between  Her  Majesty  and  the 
United  States  of  America  for  the  apprehension  of 
certain  offenders.  Besides  that,  two  or  tliree  minor 
points  have  been  made  with  reference  to  the 
regularity  of  the  proceedings  by  virtue  of  which  the 
prisoners  on  whose  behalf  this  application  is  made 
have  been  taken  into  custody  and  remanded  from 
time  to  time.  It  has  been  objected  that,  prior  to  the 
Issuing  of  the  warrant  by  the  Secretary  of  State, 
there  should  have  been  deimsltions  taken  and 
a  warrant  issued  in  the  United  States,  and  that  that 
should  have  been  the  foundation  of  the  requisition 
to  the  Government  of  this  country  to  issue  a  war- 
rant for  the  prisoners'  apprehension.  I  think  that 
point  is  untenable.  The  second  section  of  the  Act 
does  not  require  the  issuing  of  any  warrant  or  the 
taking  of  dejiositions  in  the  United  States.  The  xrhole 
effect  of  the  proviso  is,  that  before  a  Secretary  of  State 
Issues  a  warrant  for  the  apprehension  of  any  person 
under  the  Act,  there  must  be  evidence  before  him 
which  would  justify  the  apprehension  and  committal 
of  such  person  in  the  United  States,  and  the  second 
aection  only  provides  that  such  evidence  may  be 
made  up  of  copies  of  the  depositions  upon  which 
tile  original  warrant  (if  any  had  been  granted)  was 
issued  in  the  United  States.  Another  objection 
made  was,  that  the  magistrate's  warrant  was  im- 
perfect in  not  stating  that  the  evidence  on  which  it 
proceeded  was  taken  npon  oath  to  support  the 
charge  for  which  it  was  issued.  Mr.  Lush  met  that 
objection  successfully  by  pointing  out  a  form  given 
in  a  subsequent  statute  which  had  been  followed  in 
the  present  instance.  Then  we  come  to  the  great 
question  in  the  case,  what  is  the  true  construction 
of  the  statute  ?  Now  the  words  ore  undoubtedly 
large  enough  in  their  primary  and  ordinary  sense  to 
comprehend  this  case.  Provision  is  made  for  the 
delivery  up  to  the  authorities  of  the  United  States 
of  persons  who  have  been  guilty  of  piracy  "  com- 
mitted within  the  jurisdiction  of  the  United  States 
of  America."  I'assing  for  a  moment  from  the 
question  whether  there  was  evidence  of  the  crime 
of  piracy  committed  there,  there  can  be  no  doubt  that, 
if  in  this  case  it  is  an  offence  at  all,  it  is  piracy  Jure 
gentium  ;  and  the  statute  provides  for  cases  of  piracy 
"  committed  within  the  jurisdiction  of  the  United 
States  of  America."  Nor  can  there  be  any  doubt 
that,  if  it  was  piracy,  it  was  committed  on  board 
an  American  slup,  and  so  in  that  sense  within  the 
jurisdiction  of  the  United  States.  Then  comes  the 
question  whether  that  is  sufficient  within  the  mean- 
ing of  the  statute.  The  main  argument  for  the  pri- 
soners is,  that  the  statute  is  to  be  read  as  appli- 
cable only  to  a  case  where  the  act  of  piracy  which 
has  been  committed  is  within  the  exclusive  jurisdic- 
tion of  the  United  States.  If  the  term  piracy 
in  the  statute  is  to  be  read  as  piracy  jure  gentium, 
then  it  appears  the  case  for  the  prisoners  is  at  once 
disposed  of.  If  tlie  contracting  parties  intended 
that  such  piracy  should  be  deemed  within  the  treaty, 
then,  inasmuch  as  piracy  is  an  offence  not  against 
any  particular  statute,  but  against  the  whole 
civilised  world  and  punished  by  all  civilised  nations, 
then  the  offence  here  would  not !»  one  committed 
within  the  exclusive  jurisdiction  of  the  United 
States ;  so  that  if  the  word  piracy  is  used  in  the 
statute  in  the  largest  sense,  the  case  for  the  prisoners 
falls  to  the  ground.  Now  what  is  there  to  show 
that  the  term  piracy  is  used  in  a  limited  sense  ?  If 
it  is  to  be  restricted  to  piracy  by  the  municipal  law 
as  a  matter  for  the  exclusive  jurisdiction  of  the 
particular  country  where  the  offence  is  committed, 
then  no  doubt  the  statute  may  be  construed  in  the 
■way  contended  for  the  prisoners,  as  being  restricted 
to  certain  offences  committed  within  the  exclusive 


jurisdiction  of  the  country  claiming  the  extra- 
dition of  the  accused.  If  such  had  been  the  inten- 
tion, it  strikes  me  we  should  have  had  piracy  by  the 
municipal  law  in  some  way  distinguished  from 
piracy  as  understood  in  the  more  general  accepta- 
tion of  the  term,  but  the  language  is  the  widest  and 
most  comprehensive.  Why,  then,  is  it  to  be  implied 
in  a  limited  sense  ?  It  is  said,  and  with  truth,  that 
the  mischief  the  Extradition  Treaty  was  intended  to- 
prevent  was  that  of  persons  committing  crioKS. 
within  the  territory  of  one  State  and  witlun  its 
jurisdiction,  escaping  out  of  that  jurisdiction  with 
impunity,  and  that  for  such  purpose  only  was  this 
statnte  passed.  That  this  was  the  primary  object 
I  entertain  no  doubt,  but  that  it  was  the  only  one  I 
entertain  great  doubt,  because  it  is  impossible  not 
to  see  that  the  mischief  is  not  limited  to  such  casesj 
It  may  be  that  an  offence  may  be  cognisable  in  two' 
countries,  as  in  the  case  of  a  murder  committed  by 
one  British  subject  upon  another  in  the  United 
States,  in  which  case  the  accnsed  may  be  tried  in 
this  country  by  the  municipal  law,  yet  it  would  be 
highly  inconvenient  that  hie  should  be  tried  here, 
b^nse  criminals,  as  I  observed  during  the  argu- 
ment, may  escape  not  only  by  going  beyond  the 
territory  and  reach  of  the  law  of  the  country  in 
which  the  crimes  have  been  committed,  but  also  by 
failure  of  evidence  and  the  difficulty  of  adducing 
sufBoient  evidence  except  in  the  country,  where 
the  crimes  have  been  committed.  Therefore,  if 
the  language  of  the  statute  is  large  enough  to 
comprehend  both  these  kinds  of  mischief,  it  is 
highly  inexpedient  to  restrict  it  to  one  only. 
It  has  been  urge<l,  indeed,  with  great  force,  that  it 
is  inconsistent  with  the  dignity  of  this  country  to 
surrender  the  jurisdiction  of  its  own  tribunals  in  a 
case  of  concurrent  jurisdiction,  and  allow  persons 
who  could  be  tried  here  to  be  carried  away  to  he 
tried  elsewhere.  But  it  seems  to  me,  that  the 
moment  you  say  you  will  give  up  offenders  with  a 
view  to  promote  the  large  interests  of  justice 
throughout  the  whole  civilised  world,  as  a  matter 
in  which  all  nations  have  a  common  interest,  you 
must  then  look  to  see  what  is  the  extent  and  scope 
of  the  mischief  you  thus  desire  to  counteract  and 
to  prevent;  and  I  cannot  see  that  there  is  any 
abandonment  of  national  dignity  or  honour  in 
saying  that,  though  there  may  be  concurrent  juris- 
diction in  respect  of  offences  which  have  been  com- 
mitted by  our  own  subjects  in  foreign  countries, 
yet  if  the  foreign  States  against  whose  laws  the 
crimes  have  been  committed  require  that  the 
criminals  should  bo  surrendered  to  justice,  and 
justice  can  be  better  done  in  the  country  in  which 
the  offence  is  committed,  then  I  cannot  see  that 
there  is  any  violation  of  national  dignity  or  cha- 
racter in  doing  that  which  is  expedient  and  desir- 
able to  promote  the  interests  of  justice.  Aad, 
looking  to  the  groimd  of  convenience,  I  think  that, 
if  the  treaty  and  the  Act  were  not  capable  of  the 
construction  I  put  upon  them,  the  feeling  of  the 
country  would  probably  be  to  amend  them.  And, 
as  the  words  arc  strong  enough  to  include  the  case 
of  piracy  jure  gentium,  and  I  see  no  reason  for  a  more 
limited  construction,  I  think  that,  if  there  was  a 
prima  facie  case  of  such  piracy  before  the  mo^strste, 
the  case  comes  within  the  Act.  It  is  impossible,  in 
my  opinion,  to  limit  the  word  "  jurisdiction "  by 
the  insertion  of  the  word  "exclusive,"  and  on  that 
point  I  am  inclined  to  adopt  the  view  taken  by 
Mr.  Lush,  that  the  true  meaning  of  the  word  is  the 
area  over  which,  whether  it  be  land  or  sea,  the  laws 
of  the  particular  State  prevail ;  and,  inasmuch  as 
it  is  conceded  that  the  ship  of  a  certain  toritoiy 
is,  constructively,  part  of  its  toritory,  or,  at  sU 
events,  a  place  where  its  laws  prevail,  this  ship  was 
within  the  jurisdiction  of  the  United  States.  I 
feel,  therefore,  bound  (though  I  regret  to  differ 
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from  my  learned  brethren),  in  adherence  to  the 
new  which  I  take  of  the  statute,  to  hold  that  this 
case  comes  within  it,  and  therefore  that  the  pri- 
soners are  not  entitleid  to  be  discharged.  As  to  the 
other  question,  whether,  supjmsing  piracy  jurt 
gMium  to  be  within  the  Act,  there  was  sufficient 
prima  facie  evidence  of  it,  I  agree  in'  everything  Mr. 
James  said  as  to  acts  done  \tith  the  intention  of 
acting  on  the  belialf  of  one  of  the  belligerent  parties ; 
and  I  concur  in  thinking  that  persons  so  acting, 
tiiongh  not  subjects  of  a  belligerent  State,  and 
though  they  may  be  violating  the  laws  of  their  own 
country,  and  may  even  be  subject  to  be  dealt  with 
by  the  state  against  whom  they  thus  act  with  a 
rigour  which  happily  is  unknown  among  civilised 
nations  in  modem  warfare,  yet  if  the  acts  were  not 
done  with  a  [riratical  intent,  but  with  an  honest 
intention  to  assist  one  of  the  belligerents,  such 
persons  cannot  be  treated  as  pirates.  But  then 
it  is  not  because  they  assume  the  character  of 
belligerents  that  they  can  thereby  protect  themselves 
from  the  consequences  of  acts  really  piratical. 
Now,  here  it  is  true  that  the  prisoners  at  the  time 
ndd  they  were  acting  on  bchaU  of  the  Confederates, 
and  that  was  equivalent  to  hoisting  the  Confederate 
flag.  But  then  pirates  sometimes  hoist  the  flag  of  a 
nation  in  order  to  conceal  their  real  character.  No 
doubt,  primd  facie  the  act  of  seizing  a  vessel,  saying 
at  the  same  time  that  it  is  seized  for  the  Confederates, 
may  raise  a  presumption  of  such  an  intention ;  but 
then  all  the  circumstances  must  be  looked  at  to  see 
if  the  act  was  really  done  piratically,  which  would 
be  for  the  jury,  and  I  cannot  say  that  the  magistrate 
was  not  jiutificd  in  committing  the  prisoners  for 
trial.  It  is,  however,  unnecessary  to  say  more  upon 
this  point,  as,  npon  the  main  question,  my  learned 
brethren  (for  whose  opinions  I  have  the  utmost 
deference,  and  who,  I  have  no  doubt,  are  ri^t)  are 
of  o{dnion  in  favour  of  the  prisoners,  and  therefore 
they  will  be  discharged. 

Crovpion,  .T. — I  desire  to  speak  with  great  de- 
ference, as  I  did  not  hear  the  argument  when  the 
mle  for  the  habeas  was  argued.  This  is  a  motion  on 
a  habeas  corpus  to  discharge  the  prisoners  on  the 
ground  that  the  custody  is  illegal.  I  agree  with 
Cockbum,  C.J.,  that  it  is  not  necessary  that  there 
should  be  any  foreign  proceedings  before  proceed- 
ing in  this  country  under  the  statute.  All  I 
think  we  bare  to  consider  is,  whether  there  was  any 
evidence  on  which  the  magistrate  could  reasonably^ 
in  the  exercise  of  his  discretion,  commit  these  pri- 
soners to  gaol  for  the  purpose  of  being  delivered  up 
to  the  United  States'  authorities.  It  is  not  a  con- 
'venient  practice  for  this  court  to  interpose  before 
the  magistrate  has  decided,  but  in  the  present  case 
he  haa  asked  our  assistance.  In  determining  tlds 
case,  we  must  see  if  there  would  be  anything  illegal 
in  the  magistrate's  committing  these  prisoners  to 
gaol  under  the  Act.  We  are  not  the  proper  parties 
to  judge  of  the  evidence,  but  we  have  the  power  of 
saying  that  there  is  no  evidence  before  him  on 
which  he  ought  legally  to  come  to  the  conclusion  to 
commit  thorn  to  gaol.  I  cannot  say  that  the  magis- 
trate, in  his  discretion,  ought  not  to  commit  them, 
on  the  ground  that  the  act  done  was  something  like 
a  belligerent  act ;  for,  looking  at  the  surreptitious 
way  in  which  the  prisoners  went  on  board  and  took 
the  vessel,  there  was  evidence  before  the  magistrate 
that  this  was  piracy.  Upon  this  point  I  quite  concur 
with  my  Lord,  because  it  is  not  for  us  to  weigh 
the  effect  of  the  evidence,  which  is  for  the 
magistrate,  and  all  wc  can  consider  is,  whetherthere 
is  enough  to  justify  a  committal ;  and  I  agree  with 
ray  Iionl  that  we  cannot  say  that  there  is  not.  But 
upon  the  other  and  the  main  question  1  have  come, 
after  a  careful  consideration  of  the  case,  to  a  different 
conclusion.    The  preamble  of  a  statute  is  a  good 


key  to  its  meaning,  and  here  the  preamble  of  the 
statute  points  clearly  to  offences  committed  within 
the  jurisdiction  of  either  of  the  contracting  States — 
that  is,  within  the  jurisdiction  of  one  of  them,  and 
not  of  the  other.  It  goes  on  to  speak  of  persons  who, 
having  committed  certain  crimes  within  the  juris- 
diction of  one  of  the  two  States  (that  is,  as  I  read  it, 
of  one  of  them  and  not  of  the  other),  shall  "  seek  an 
asylum  "  and  be  found  in  the  territoiy  of  the  other. 
Now,  an  "asylum  "  surely  means  a  place  where  the 
criminal  is  safe  from  prosecution  or  pursuit,  not  a 
place  where  he  may  be  tried  and  convicted.  The 
enactments  of  the  statute  apply  to  cases  in  which 
persons  having  committed  murder  or  piracy  or 
robberyjwithin  the  jurisdiction  of  the  United  States, 
afterwards  seek  an  asylum  or  are  found  in  British 
territory ;  and  it  appears  to  me  tliat  they  mean  only 
cases  of  crimes  committed  within  the  peculiar 
jurisdiction  of  the  United  States.  And  that  phrase, 
of  course,  could  not  be  applied  where  the  crime  is 
equally  within  the  jurisdiction  of  every  nation  in  the 
world,  as  is  piracy  jure  gentium.  It  would  not  be  a 
proper  use  of  words  to  say  that  such  a  crime  was 
committed  within  the  jurisdiction  of  the  United 
States.  "The  words,  "within  the  jurisdiction  of 
either  of  the  contracting  States,"  mean  within  the 
jurisdiction  of  either  of  them  respectively  or  rela- 
tively to  each  other — i.  e.,  or  of  one  of  them  and  not 
of  the  other.  But  here  the  crime  was  within  the 
jurisdiction,  not  only  of  both  of  them,  but  of  every 
nation  in  the  world.  Then  the  persons  charged  are 
to  be  "delivered  up  to  justice" — that  is,  to  the 
justice  of  the  country  where  justice  can  bo  done, 
implying  that  they  are  in  a  country  where  it  cannot 
be  done.  Otherwise,  when  the  men  were  actually 
committed  for  trial  in  this  country,  they  might 
be  claimed,  to  be  tried  abroad,  which  surel^  would 
be  a  strange  construction  of  the  Act.  Indeed, 
according  to  that  construction,  one  does  not  see  why 
they  might  not  be  claimed  back  again  by  this  country. 
For  this  is  clearly,  if  anything,  a  case  ofpiracy 
jure  gentium,  and  triable  in  either  countnr.  The  fact 
that  the  men,  being  in  the  ship,  seized  it,  makes  nd 
difference;  it  is  equally  piracy  unless  it  was  an 
act  of  belligerency ;  but,  if  such,  more  so  on  that 
account  than  if  the  men  had  been  in  another  ship. 
No  doubt,  in  either  case,  it  would  be  within  the 
jurisdiction  of  the  United  States,  but  that  would 
be  a  jurisdiction  shared  equally  with  the  whole 
world.  Is  that  a  case  within  the  meaning  of  the 
Act  7  Surely  it  would  be  a  strange  construction  of 
its  terms,  and  it  must  mean  peculiar  and  exclusive 
jurisdiction.  The  case  here  was  near  American 
waters,  but  would  be  the  same  in  principle  if  it  had 
occurred  in  the  Chinese  seas.  Whether  the  Act 
would  apply  in  all  cases,  even  of  piracy  by  American 
subjects  in  distant  seas,  it  is  not  necessary  to  deter- 
mine. It  is  not  to  be  lost  sight  of  that  the  statute, 
in  my  view  of  it,  carries  out  what  was  deemed  by 
some  writers  to  be  the  obligation  of  international 
law  before  it  passed — viz.,  to  deliver  up  criminals  who 
could  not  be  tried  here.  My  view  of  the  Act  is  alfc 
confirmed  by  some  high  American  authorities  who 
have  been  referred  to.  The  learned  Judge  here 
referred  to  the  following  extracts  from  a  speech  of 
the  Hon.  J.  Marshall,  delivered  in  the  House  of 
Representatives  of  the  United  States,  in  Nash's  case, 
5  Wheaton's  Reports,  appendix:— "The  well-con- 
sidered opinion  of  the  American  QoTemment  is, 
that  the  jurisdiction  of  a  nation  at  sea  is  personal, 
reaching  its  '  own  citizens  only,'  and  that  this  is  the 
appropriate  part  of  each  nation  on  that  element."  "A 
pirate,  under  the  law  of  nations,  is  an  enemy  of  the 
human  race.  Being  the  enemy  of  all,  he  is  liable 
to  bo  punished  by  all.  Any  act  which  denotes  this 
universal  hostility  is  an  act  of  piracy.  Not  only  an 
actual  robbery,  therefore,  but  cruising  on  the  high 
seas  without  commission,  and  with  intent  to  rob,  i» 
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piracy.  This  is  an  offence  against  all  and  ercry 
nation,  and  is  therefore  alike  punishable  by  all.  But 
an  offence  which  in  its  nature  affects  only  a  par- 
.  ticular  nation  is  only  punishable  by  that  nation. 
'A  statute  may  make  any  offence  piracy,  committed 
.^thin  the  jvuisdiction  of  the  nation  passing  the 
statute,  and  such  offence  will  be  punishable  by  that 
nation.  But  piracy  under  the  law  of  nations,  which 
.  alone  is  punishable  by  all  nations,  can  only  consist  in 
.an  act  which  is  an  offence  against  all.  No  particular 
nation  can  increase  or  diminish  the  list  of  offences 
d»u  punishable."  So  the  able  judgment  of  Mr. 
Justice  Kelson  in  the  case  of  Re  Kain,  H  Howard's 
American  Beposts,  137 :  "  The  two  nations  agree 
that  upon  mutual  requisition  by  them,  or  their 
officers  or  authorities  respectively  made,  t.  c,  on 
a  requisition  made  by  either  one  Govcmment,  or  by 
its  ministers  or  officers  properly  authorised,  upon 
the  other,  the  Government  upon  whom  the  demand 
is  thus  made  shall  deliver  up  to  justice  all  persons 
charged  with  the  crimes  as  provided  in  the  treaty, 
who  shall  have  sought  an  asylum  within  her  tcrri- 
:lorie8.  In  other  words,  on  a  demand  made  by  the 
.authority  of  Great  Britun  upon  this  Govern- 
ment, it  shall  deliver  up  the  fugitive;  and 
so  in  respect  to  a  demand  by  the  authorities 
of  this  Government  upon  her.  This  is  the  exact 
stipulation  entered  into  when  plainly  inter- 
jireted.  It  is  a  compact  between  the  two 
nations  in  respect  to  a  matter  of  national  concern — 
the  punishment  of  criminal  offenders  against 
their  laws — and  where  the  guilty  party  could 
be  tried  and  punished  only  within  the  juris- 
diction whose  laws  have  been  violated."  Taney,  C.  J. 
and  the  other  judges  referred  to  this  judgment  as 
containing  an  exposition  of  the  law  on  whidi  they 
based  their  own  judgments,  and  the  result  is,  that 
in  their  ojunion  t£e  statute  only  applies  in 
cases  where  the  fugitives  could  only  be  tried  in 
the  territory  to  whidi  it  was  proposed  to  deliver 
them  up.  It  is  difficult  to  see  that  two  great 
maritime  nations  would  have  given  up  their  juris- 
diction to  try  pirates  whenever  they  were  caught. 
Take  the  case  of  a  pirate  taking  an  American,  an 
English  and  a  French  vessel,  on  the  same  day,  in 
some  of  those  distant  seas  where  pirates  abound. 
Why  should  not  the  courts  of  either  of  the  three 
countries  in  which  the  pirates  might  be  found  do 
justice  upon  them  ?  It  is  said  that  we  must  trust  to 
the  discretion  of  the  other  State  that  it  wiU  not 
demand  extradition  in  cases  where  it  is  unreason- 
able to  do  so.  But  that  is  very  dangerous  doctrine, 
to  which  I  cannot  subscribe ;  and  I  think  it  is  far 
more  wise  to  construe  the  Act  in  such  a  way,  if  we 
can,  as  to  exclude  cases  in  which  the  demand  would 
be  unreasonable.  At  first  sight  it  certainly  occurred 
'.to  me  that  the  word  "  piracy,"  in  its  primary  sense, 
was  against  my  reading  of  the  statute ;  but  that 
was  answered  by  Mr.  James  in  his  able  argument, 
lor  he  stated  that  there  were  some  species  of  piracy 
by  the  municipal  law  of  America  not  piracy  by  our 
]»w.  It  was  said  by  Mr.  Lushington  that  tiie  juris- 
diction would  depend  upon  whether  the  ship  was 
the  ship  of  one  nation  or  of  another,  but  that  can 
hardly  be  so.  It  is  an  offence  against  all  nations. 
The  pirates  are  not  English  pirates  or  American 
pirates,  but  pirates  against  all  nations.  The  prin- 
cipal argument  in  support  of  the  committal  was 
founded  upon  the  fact  tnat  the  ship  was  American, 
and  it  was  argued  that  therefore  the  case  was,  in 
some  peculiar  way,  within  American  jurisdiction. 
But  I  doubt  that.  The  piracy — if  piracy — was  not 
altered  in  character  because  committed  in  the  ship 
itself  which  was  seized.  Suppose  the  prisoners  had 
ieea  in  a  ship  of  their  own,  and  sunk  the  other, 
without  ever  going  into  it?  It  would  be  the  same 
offence,  and  equally,  in  both  cases,  it  would  be 
.within  the  common  jurisdiction  of  the  courts  of  all 


nations.  And  it  does  not  appear  to  me,  therefore, 
that  it  could  be  said  to  be  within  the  jnriidiction  of 
the  United  States  more  than  of  any  other  country. 
Nor  can  I  see  that  in  this  statute  the  two  States 
have  given  up  their  jurisdiction  to  try  pirates  whet- 
ever  they  can  take  them.  I  think,  upon  the  whole, 
that  the  case  is  not  within  the  statute,  which  I  leid 
as  being  limited  to  piracy  committed  widiiii  the 
peculiar  jurisdiction  of  the  United  State:).  If, 
therefore,  this  was  a  belligerent  act,  the  prisoneis 
are  entitied  to  our  judgment ;  but  if  not — and  I  think 
it  was  not,  but  a  charge  of  piracy  contra  jm 
ffoitium — in  my  view,  the  case  is  not  within  the 
statute.  The  prisoners  are  therefore  entitled  to  be 
discharged. 

Blackburn,  J. — I  agree  with  my  brother 
Crompton  in  thinking  that  the  prisoners  ou^t  to  bo 
discharged.  They  have  been  committed  to  gaol  on 
a  warrant  under  the  Extradition  Act,  and  die  ques- 
tion is,  what  is  the  state  of  things  required  to  autho- 
rise their  being  committed  to  goal  for  the  purpose  of 
being  delivered  up  to  the  United  States  au^orities? 
There  would  bo  no  right  so  to  commit  but  for  the 
6  &  7  Vict.  c.  76.  That  Act  was  passed  for  canring 
out  a  treaty  between  this  country  and  tiie  United 
States,  for  the  apprehension  of  certain  offenders,  sod 
the  Act  recites  part  of  the  treaty,  and  the  words  of 
the  statute  are  to  be  construed  as  if  it  had  been  t 
contract  between  two  subjects.  Looking  at  the 
wonls  alone,  I  think  it  would  apply  to  crimes  com- 
mitted within  the  jurisdiction  of  one  of  the  con- 
tracting countries  only,  and  not  to  crimes  within  the 
jurisdiction  of  both.  I  think  this  is  clear,  whether 
we  look  to  the  terms  of  the  Act,  or  to  its  obvions 
object.  The  main  argument  in  favour  of  the  opi»- 
site  view  is  founded  npon  the  force  of  the  word 
"  piracy,"  which,  it  is  urged,  in  its  primary  sense, 
means  piracy  jure  gentium,  and  so  must  apply  to 
cases  within  the  jurisdiction  of  both  countries,  and 
no  doubt  it  would  include  such  piracy  if  it  stood 
alone;  but  then  there  are  the  words  "committed 
within  the  jurisdiction  of  the  United  States,"  which 
run  through  the  Act  and  are  its  governing  words.  The 
question  is  not  one  of  territorial  jurisdiction,  but  of 
piracy,  which  is  quite  different.  There  are  a  great 
many  offences  called  piracy  which  are  not  piracy  by 
the  law  of  nations.  Offences  of  piracy  in  which 
there  is  a  common  jurisdiction  do  not  seem  to  me  to 
satisfy  the  words  of  the  statute.  In  Kent's  Commen- 
taries, 1U6, 1  find  it  written :  "  It  is  of  no  imporunce, 
for  the  purpose  of  giving  jurisdiction,  on  whom  or 
where  the  piratical  offence  bos  been  committed.  A 
pirate  who  is  one  by  the  law  of  nations  may  be  tried 
and  punished  in  any  country  where  he  may  be 
found,  for  he  is  reputed  to  be  out  of  the  protection 
of  all  laws  and  privileges.  The  statute  of  anf 
Government  may  declare  an  offence  committed  oa 
board  its  own  vessels  to  be  piracy,  and  such  an 
offence  may  be  punishable  exclusively  by  the  natioa 
which  passes  the  statute.  But  piracy,  under  tho 
law  of  nations,  is  an  offence  against  all  nations,  and 
punishable  by  all."  Such  is  the  law  as  laid  down 
by  that  great  American  authority,  and  it  is  also 
perfectly  good  English  law,  and  both  countries 
must  be  supposed  to  have  entered  into  tho 
treaty  with  a  full  knowledge  of  it.  Why,  the^ 
should  piracy  by  the  law  of  nations  be  deemed 
within  the  jurisdiction  peculiariy  of  one  of  the 
two  States  ?  It  would  be  so  if  it  were  piracy  only 
by  its  own  municipal  law.  The  American  citizen, 
who  has  done  an  act  declared  to  be  piracy  by 
American  statutes,  would  be  within  American  juris- 
diction, and  the  English  subject  who  has  done  an 
act  which  was  dedared  jnracy  by  an  Engli* 
statute  would  be  within  English  jurisdiction ;  and 
such  piracy,  no  doubt,  would  be  within  the  t*^^ 
and  America  would  give  up  an  English  subject  who 
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had  committed  piracy  by  English  law,  and  Eng- 
land voiild  give  up  American   subjects  who  had 
committed  piracy  by  American  law.    But  the  man 
who  has  committed  piracy  jure  gentium  is  equally 
within  the  jurisdiction  of  either  country,  and  pecu- 
liarly in  the  jurisdiction  of  neither,  and  so  is  not 
witlun  the  meaning  or  the  mischief  of  the  statute. 
I  therefore    think  that  in  a  case  of    municipal 
piracy  the  accused  ought  to  be  delirered  up  under 
the  Act,  but  the  case  of  piracy  jure  gentium  is  not 
within  the  words  or  miscUef  of  the  Act,  as  I  think. 
It  is  true  there  may  be  cases  in  which  it  may  be 
more  convenient  that  the  prisoners  should  be  tried 
in  one  country  tlian  in  another,  but  this  is  a  ques- 
tion not  of  convenience,  but  of  jurisdiction.     No 
power  is  given  to  us  by  any  other  Act  to  send 
accused  persons  to  another  country  for  trial  where 
a  trial  can  be  more  conveniently  had.   The  question 
then  comes  round  to  this,  whether  this  was  piracy 
jure  geutimn  or  not?    It  strikes  me  that  there  was 
such  an  amount  of  evidence  of  its  being  piracy  Jttre 
geatium  as,  if  the  case  had  been  before  a  jury,  the 
judge  would  not  have  been  justified  in  withdrawing 
it  from  them.    I  do  not  wish  to  prejudge  the  case, 
and  all  I  say  is,  tiiat  there  is,  upon  the  depositions, 
a  case  of  that  sort.    As  to  the  evidence,  its  effect 
would  be  for  the  jtuy,  and  though  the  Confederate 
States  are  not  recognised  as  independent,  they  are 
recognised  as  a  belligerent  power,  and  there  can  be 
no  doubt  that  parties  really  acting  on  their  behalf 
would  be  justified.    But  the  case  is  either  one  of 
piracy  by  the  law  of  nations — in  which  case  the  men 
tannot  be  given  up,  because  they  can  be  tried  here 
— or  it  is  a  case  of  an  act  of  warfare,  in  which  case 
they  cannot  be  tried  at  all ;  and  as  they  are  now 
detained  for  the  purpose  of  their  being  delivered 
up  to  the  American  Government,  they  are  entitled 
to  be  discharged. 

Shee,  J. — ^I  have  hod  the  advantage  in  this 
case  of  hearing  two  arguments,  one  on  the  motion 
for  the  rule,  and  another  on  the  motion  for  the  dis- 
charge of  the  prisoners,  and  I  have  referred  to 
and  considered  the  cases  which  have  been  cited. 
The  crime  with  which  the  prisoners  are  charged  as 
described  in  the  return,  and  as  appears  on  the  depo- 
sitions, is  piracy,  a  crime  of  pre-eminent  enormity, 
and  which^  by  the  law  of  nations,  is  punishable 
wherever  the  offender  may  be  found.  It  is  not,  in 
my  opinion,  the  crime  for  which,  under  the  name  of 
piracy,  extradition  is  stipulated,  in  the  treaty  of 
the  9th  Aug.  1842 ;  the  provisions  of  that  treaty 
were  not  needed  for,  nor  are  they,  as  it  appears  to 
ine,  applicable  to,  its  repression.  The  treaty  pro- 
rides  that  persons  charged  with  having  committed 
ttc  crimes  of  murder,  piracy  (not  piracy  on  the  high 
seas^  arson,  robbery,  or  forgery,  within  the  juris- 
diction of  the  United  States,  and  seeking  an  asylum 
in  or  found  in  the  territories  of  our  Sovereign,  shall, 
on  the  requisition  of  the  United  States,  be  delivered 
np  to  justice.  The  object  of  the  10th  article  of  the 
treaty,  as  appears  from  its  provisions  and  from  the 
title  and  enacting  clauses  of  the  6  &  7  Vict.  c.  7C, 
which  gave  effect  to  it,  was  to  legalise  the  apjsre- 
hcDsion  within  the  territories  of  the  Queen  of  persons 
durged  with  tho  commission  of  the  crimes  men- 
tion^ in  the  treaty  within  the  jurisdiction  of  the 
United  States  for  the  purpose  of  their  surrender  to 
diat  jurisdiction.  The  persons  whose  apprehension 
and  extradition  are  contracted  for  by  the  treaty 
and  authorised  by  the  Act  of  Parliament  ore 
persons  "  fugitive'*  from  the  justice  of  the  United 
States,  and  "  seeking  an  asylum  "  that  is  (but  for 
the  treaty  and  the  Act  of  Parliament),  safe  in  the 
asylum  of  the  territories  of  our  Queen,  because  not 
liable  to  be  arraigned  before  her  tribunals.  The 
words  "  surrender, '  "  deliver  up  to  justice,"  mean 
deliver  fjram  an  asylum  or  place  of  safety  up  to 
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justice,  that  is  to  the  ministers  of  justice  of  tho 
United  States,  by  whose  courts  only,  on  the  persons 
charged  with  tlKs  crimes  imputed,  justice  can  be 
done.  Bead  with  reference  to  the  declared  object  of 
the  treaty  and  the  Act  of  Parliament,  and  by  the 
light  which  the  words  "fugitive,"  "seeking  an 
asylum,"  "surrender,"  "deliver  up  to  justice," 
afford,  the  words  "  within  the  jurisdiction "  must, 
as  I  think,  mean  within  the  exclusive  jurisdiction 
of  the  United  States,  and  cannot  be  held  to  extend 
to  crimes  not  within  any  jurisdiction  exclusively — 
but  justiciable  wherever  the  person  charged  witb 
having  committed  them  may  be  found.  It  i* 
injurious  to  suppose  that  a  State  should,  in  a  public 
treaty,  admit  the  possibility  of  its  unwillingness  or 
inability  to  do  justice  by  binding  itself  to  sur- 
render to  the  justice  of  another  State  persons 
charged  with  the  commission  of  crimes  which  it 
would  be  the  duty  of  both  to  punish,  and  over 
which  both  would  Imve  jurisdiction.  Had  this  been 
intended,  provision  would  surely  have  been  made 
for  the  case  of  justice  by  acquittal  or  conviction 
having  been  done  by  one  State  before  cogni- 
sance of  the  crime  taken  by  the  other — for  pleas 
of  autre/oia  convict,  or  autrefoi*  acquit — familiar 
in  this  case  to  the  jurisprudence  of  both  States, 
and  for  proof  by  the  record  of  conviction  or  ac- 
quittal— that  the  crime  for  which  the  offender  had 
been  in  jeopardy  was  the  crime  for  whichextnulition 
was  claimed.  But  the  treaty  and  the  Act  of  Par- 
liament contain  no  such  provisions,  though  stipula- 
tions for  the  extradition  of  criminals  had  been  long 
in  force  between  tbe  two  Governments,  and  the 
meaning  of  the  words  "  within  the  jurisdiction " 
bad  been  the  subject  of  serious  discussion  betweea 
them.  Upon  the  words,  therefore,  of  the  treaty  and 
the  Act  of  Parliament  alone  I  should  have  been  pre- 
pared to  hold  that  the  words  "  within  the  jurisdic- 
tion "  mean  within  the  exclusive  jurisdiction  of  th* 
State  requiring  the  extradition.  We  have  been 
invited,  however,  to  consider — and  I  think  we  must 
consider — Uie  state  of  the  law  as  respects  piratical 
offences  before  the  date  of  the  treaty,  in  order  the 
more  satisfactorily  to  determine  to  what  extent  the 
provisions  of  the  treaty  would  take  effect  if  the 
word  "  exclusive  "  were  added  to  the  words  "  within 
the  jurisdiction,"  that  is,  first,  within  the  exclusive 
jurisdiction  of  the  United  States  as  respects  the  place 
where  the  offence  was  committed;  secondly,  within 
the  exclusive  jurisdiction  of  the  United  States  as  re- 
spects the  personby  whom  the  offencewas committed. 
Itwillbe  seen,I  think,  on  reference  to  the  legislation  of 
the  United  States  before  and  at  the  time  the  treaty 
was  signed,  that  consistently  with  that  legislation,  the 
wonls  "within  the  jurisdiction "  in  both  of  these 
meanings  may  have,  as  respects  offences  of  a  piratical 
character,  a  very  extensive  range,  without  the 
crime  of  piracy  on  the  high  seas.  The  Constitution 
of  the  United  States  gave  power  to  the  Congress 
to  define  among  other  crimes  the  crime  of  piracy. 
It  was  inherent  in  the  sovereignty  of  the  United 
States,  as  respects  the  subjects  of  the  United  States, 
to  designate  as  piracy,  and  punish  as  piracy,  crimes 
committed  within  its  jurisdiction  which  were  not 
thus  piracy  on  the  high  seas,  not  piracy  by  the  law 
of  nations.  The  Act  of  Congress  of  the  30th  April 
1790  provides  "tlrnt  if  any  prson  shall  commit 
upon  Uie  high  seas,  or  in  any  river,  haven,  basin,  or 
bay  out  of  the  jurisdiction  of  any  particular  State, 
murder  or  robbery,  or  any  other  offence  which,  if 
committed  within  the  body  of  a  country  would  by 
the  laws  of  the  United  States  be  punishable  with 
death,  or  if  any  captain  or  mariner  of  any  ship  or 
other  vessel  shall  piratically  and  feloniously  run 
away  with  such  ship  or  vessel,  or  any  goods  or  mer- 
chandise to  the  value  of  fif^  dollars,  or  yield  up 
such  ship  voluntarily  to  any  pirate :  or  if  any  seS'* 
man  shall  lay  violent  hands  on  nis  commander, 
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thereby  to  hinder  and  prevent  his  fighting  in  de- 
fence of  his  ship  or  goods  committed  to  his  trust,  or 
bIuU  make  a  revolt  in  the  ship,  every  such  oCFender 
sliail  be  deemed,  taken  and  adjudged  to  be  a 
pirate  and  a  felon,  and  being  thereof  conwted 
shall  suffer  death.  And  that  if  any  citizen  shall 
commit  any  piracy  or  robbery  aforesaid,  or  any 
act  of  hostility  against  the  United  States,  or  any 
citizen  thereof  upon  the  high  seas,  under  colour  of 
any  commission  from  any  foreign  prince  or  State,  or 
on  pretence  of  authonty  from  any  person,  such' 
offender  shall,  notwithstanding  the  pretence  of  any 
such  authority,  be  deemed,  adjudged  and  taken  to  be 
a  pirate,  felon,  and  robber,  and  on  Ix^ing  thereof 
convicted  shall  suffer  death."  These  provisions, 
most  of  ■which  are  with  little  more  than  verbal 
alteration  taken  from  our  own  statute-book,  include, 
as  respect  citizens  of  the  United  States,  and  persons 
owing  temporary  allegiance  to  them  in  return  for 
the  protection  of  themselves,  not  only  piracy  by  the 
law  of  nations,  but,  as  respect  citizens,  offences  also 
which  are  |nracy  because  the  municipal  lawgivers 
have  chosen  so  to  call  them.  By  an  Act  of  Con- 
gress of  Mareh  3,  1819,  c,  75,  s.  6,  it  was  enacted 
that,  if  any  person  on  the  high  seas  should  commit 
the  crime  of  piracy  as  defined  by  the  law  of  nations, 
he  should  on  conviction  thereof  suffer  death.  By 
an  Act  of  Congress  of  the  6th  May  1820  it  was 
enacted,  that  any  person  who  should  upon  the  high 
seas  or  in  any  open  roadstead  (which  has  been  held 
in  the  Supreme  Court  of  the  United  States  to  be 
upon  the  high  seas),  or  in  any  haven,  basin,  or  bay, 
or  in  any  river  where  the  sea  ebbs  and  flows, 
commit  the  crime  of  robbery  in  or  upon  any 
ahip  or  vessel,  or  upon  any  of  the  ship's  company 
of  any  ship  or  vessel,  or  the  lading  thereof, 
Attch  person  shall  be  adjudged  to  be  a  pirate, 
tod  being  convicted  thereof  shall  suffer  death. 
And,  if  any  person  engaged  in  a  piratical  cruise  or 
enterprise,  or  being  of  the  crew  or  ship's  company 
of  any  inratical  ship  or  vessel,  shall  land  from  such 
ship  or  vessel,  and  on  shore  shall  commit  such 
robbery,  such  person  shall  be  adjudged  a  pirate, 
and  on  conviction  thereof  shall  suffer  death."  It 
thus  appears  that  the  Legislature  of  the  United 
States,  in  framing  municipal  laws  for  the  repression 
of  offences  of  a  piratical  character,  has  always  kept 
in  view  and  made  special  mention  of  "  piracy  on  the 
high  seas,"  grouping  with  it,  however,  a  large  class  of 
Offences  which  bear  a  strong  family  resemblance  to 
it,  within  the  territorial  jurisdiction,  but  which  are 
not  piracy  by  the  law  of  nations — viz.,  "robbery 
in  any  river,  haven,  basin,  or  bay  out  of  the  juris- 
diction of  any  particular  State  of  the  United  States, 
upon  any  vessel  or  upon  the  lading  or  ship's  com- 
pany of  any  vessel  in  any  open  roadstead,  haven,  basin, 
or  bay,  or  in  any  river  where  the  sea  ebbs  and  flows." 
On  land,  if  the  robbery  be  committed  by  persons 
engaged  in  a  piratical  cruise  or  enterprise,  or  being 
of  the  ship's  crew  or  ship's  company  of  any  pirntical 
ship  or  vessel,  who  shall  land  from  such  ship  or 
vessel,  and  on  shore  commit  such  robbery,  many  of  the 
crimes  thus  defined,  though  included  in  a  list  at 
the  head  of  which  is  "  piracy  on  the  high  seas,"  and 
classed  with  it  as  equal  in  guilt  and  deserving  of 
equal  punishment,  differ  from  it  in  the  essential 
particular  that  they  are  not  committed  on  the  high 
seas,  but  within  the  territorial  jurisdiction  of  the 
United  States  ;  and  being  committed  within  the 
territorial  or  personal  jurisdiction  of  the  United 
States,  they  are  thus  offences,  not  against  our  laws 
(though  we  have  laws  to  the  same  effect),  but 
against  the  laws  of  the  United  States.  Regard 
being  had  to  this  legislation,  which  must  have 
been  in  full  view  of  the  American  minister  who 
tegotiated  this  treaty,  it  is  a  remarkable  feature  of 
the  treaty,  tending  stronglv  to  show  that  "  within 
the  jurisdiction"  means  wiNun  the  ezdosire  juris- 


diction, territorial  or  personal,  of  the  United  States, 
that,  though  "  piracy  "  committed  within  the  juris- 
diction of  the  United  States  and — as  if  to  avdd  all 
cavil  as  to  its  meaning — "  robbery  "  are  mentioned, 
— piracy  on  the  high  seas — ^piracy  by  the  law  of 
nations— has  been  omitted.  For  these  reasons  I  am 
of  opinion  that  the  true  reading  of  the  words  "  vrithiu 
the  jurisdiction  "  is  within  the  exclusive  jurisdiction 
of  the  State  requiring  extradition. 

CocKBruK,  C.  J. — ^I  wish  to  add,  that  one  of  the- 
grounds  of  the  conclusion  to  which  I  came  was,  that 
if  we  are  to  construe  the  statute  as  applying  only  to 
cases  of  exclusive  jurisdiction,  this  conseqaen(» 
would  follow — that  whenever  an  English  subject  has 
committed  in  America  a  crime  for  which  he  could 
be  tried  there,  although  he  could  also  be  tried  here, 
he  could  not  be  given  up.  I  do  not  think  the  Legis- 
lature could  have  contemplated  a  result  so  mis- 
chievous. However,  as  the  majority  of  the  court  ue 
of  an  opposite  opinion  the  jaisoners  must  be  dis- 
charged. 


Frldai/,  May  27,  18C4. 

Baylet  r.  Aldbed. 

FaUt  mjirimnmtnt — Notice  of  action — Cowmittinj 
a  naiaance, 

Thf  oimtr  of  propertg  is  not  just  ijied  in  giving  aptmm 
into  custoJi/  found  QmptJarh/  tpealang)  commiltinp  a 
nuisanct  against  his  jiftmiges,  nor  u  ie  entitka  (» 
notice  of  action  for  hariiig  done  so,  mdess  he  is  f/urij 
jastijied  in  believing  tfiat  the  person  had  the  into/iV* 
to  soil  or  deface  them,  vcitliin  the  2  4*  3  Vict.  c.  47,1. 
64.  or  the  intention  to  commit  damage  or  injiny  or 
»/)0i7  to  them  vithin  the  H  j-  25  I7c/.  c.  97,  ».  52. 

Action  for  false  imprisonment. 

Plea.— Not  guilty  by  statutes  2  &  8  A"ict.  c.  47, 
88. 54.  79 ;  2  &  3  Vict.  c.  71,  s.  63 ;  and  24  &  25  Vict, 
c.  97,  ss.  52,  CI,  71. 

At  the  trial  before  Cockbum,  C.  J.  it  appeared 
that  the  deft,  was  the  owner  of  a  house  in  Oxfotd- 
street,  which  had  a  street-door  down  an  a^joioioj! 
gatewa}' ;  that  the  pit.  and  a  friend  one  night  tamed 
down  the  gateway  for  a  convenient  purpose ;  that  tbc 
deft,  came  up  and  an  altercation  took  place,  and  that 
the  deft,  thereupon  gave  the  pit.  into  custody  for 
committing  a  nuisance  against  the  street-door. 

The  jury  found  that  the  deft,  acted  in  the  bona- 
fde  belief  that  he  was  entitled  to  give  tlic  pit.  into 
custody :  but  they  also  found  that  the  pit.  had  ni* 
committed  a  nuisance  against  the  street-door.  The 
verdict  was  entered  for  the  pit.  with  4ft«.  damage*. 

M.  Chechen  moved  to  enter  the  verdict  for  the 
deft,  on  the  ground  of  want  of  notice  of  ac- 
tion.—It  is  submitted,  that  the  deft.  was.  on 
the  finding  of  the  jury,  entitled-  to  notice  of  action 
under  the  2  &  3  Vict.  c.  47,  sect.  54  of  that  Act. 
The  2  &3  Vict. c.  47,  s, 54,  enacts,  that  eveiy person 
shall  be  liable  to  a  penalty,  not  more  than  40«,  who 
within  the  limits  of  the  metropolitan  police  district 
shall  in  any  thoroughfare  or  public  place  coounit 
any  of  the  following  offences  (among  others) : 

10.  Every  person  who,  without  the  consent  of  the  ownw  ff 
ooonpiershaU  affix  any  po«tiiic<4iffl  or  other  paper  tctlMl  v 
upon  any  bnUdiDg;  mul,  I*dc«,  or  pale,  or  write  vti».  i"^ 
aifaet,  or  mart  any  wcA  Mldlaf,  koU,  finct.  ""/•tej™* 
tMUc  or  paint,  or  m  any  other  tray  tthatioeter,  or  »2J[|«' 
tncafc,  destroy,  or  damage  anr  put  of  any  such  hafl^i^. 
wall,  fence,  or  pale,  or  any  flxtnre,  or  appendace  there- 
unto, or  any  tree,  ahmhv  or  aeat  in  any  poMlo  nu. 
park,  or  garden  .  .  .  And  it  ahaU  be  lawful  (»  "g 
constable  belonging  to  the  msttopoUtan  poliee  foroe  le  <>» 
into  cnstoiW  wllhont  warrant  any  peieon  who  nhell  eoBSiB 
any  snoh  onenoa  within  view  of  any  such  constable. 

Sect.  79  incorporates  the  10  Geo.  4,  c.  44,  ▼l*"*^ 
sects.  41  requres  a  month's  notice  of  action.  The 
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2i  1 25  Vict.  c.  97,  also  Biqplies,  and  sect.  52  thereof 
«n«ct8, 

That  whOKwrer  aluU  wUfolly  or  maliciously  oonunlt  isy 
■tUmtft  or  Injury  or  apoil  to  or  upon  any  real  or  personal 
piuiBily  whatMOTer,  either  of  a  pnbHc  or  a  priYate  nature,  for 
wUcli  no  panlahnwnt  la  hereinbefore  proTided,  shall  on  con- 
Tletka  thereof,  *e. 

And  acct.  61  enacts  that  any  person  found  commit- 
ting any  offence  against  the  Act  may  be  immediately 
i^prehendcd  without  a  warrant  by  any  peace  officer 
or  the  owner  of  the  property  injured,  &c.  And  sect 
71  requires  a  month's  notice  of  action  to  be  given. 
Stad  T.  Outer,  13  C.  B.  850,  was  cited.  [Tho  C!ourt 
referred  to  Rabtrtt  t.  Orchard,  88  L.  J  65,  C.  P., 
where  it  wa»  decided  by  the  Ex.  Ch.  that  the  true 
test  is,  whether  tlie  deft,  honestly  believed  in  the 
exiitenoe  of  such  a  state  of  facts  as  would,  if  it  had 
existed,  have  afforded  a  justification  for  the  arrest 
under  the  statute,  and  that  he  must  believe  that 
the  pit.  hod  been  found  committing  the  offence.] 

CocKBUBx,  C.  J. — I  am  of  opinim  that  there 
shotild  be  no  rule.  This  case  does  not  fall  within 
°  titiier  statute.  It  is  not  within  2  &  3  Vict.  c.  47, 
s.  64,  because  it  is  necessary  that  there  should  be 
the  intention  to  soil  and  deface  the  building,  wall,  or 
fence  with  chalk  or  paint  or  in  some  way  analogous 
thereto.  So,  again,  with  regard  to  the  24  &  25  Vict, 
c.  07,  8.  52,  there  mtut  be  the  intention  to  commit 
damage,  injury,  or  spoil  to  the  property.  It  is  not 
because  accidentally  some  injury  may  arise  from  the 
act  done  that  it  falls  within  these  sections.  The 
party  giving  another  into  custody  mtut  have  not 
merely  a  belief  that  he  is  justified  by  the  existing 
state  of  facts,  but  there  must  be  a  state  of  facts 
which  would  have  justified  him  in  giving  anoUier 
into  custody.  Here  there  was  not  a  state  of  facts 
which  justified  the  deft,  in  giving  the  pit.  into 
custody.  The  deft,  could  not  fairly  believe  that  the 
pit.  had  the  intention  to  damage  or  spoil  his 
property. 

The  rest  of  the  Cocbt  concurring, 

Ruk  rf/ttsed. 

Saturdat/,  May  28,  18G4. 

Reo.  t'.  The  Otembebs  op  Socth  Weald. 
Burial  board — Chapeb-if — Election  of  member  of  board. 
When  districts  are  formed  into  a  chapeiry  by  an  Order 

in  Council,  such  order  need  not  be  enroued. 
By  the  IS  i- 19  Vict,  c  128,  *.  4,  a  vacancy  in  a  burial 

board  i»  tobefUledvp  by  the  vestry  within  one  month, 

or  in  defaatk  it  mcty  beJiUed  up  by  the  burial  board: 
Held,  that  a  vacancy  filled  tip  after  tlie  lapse  of  one 

month  was  weUfiwd  up,  tlie  burial  board  not  having 

taken  advantage  of  the  dday. 

A  mandamus  having  issued  to  the  overseers  of 
South  Weald  commanding  them  to  pay  over  to  the 
Burial  Board  of  Great  Warley  the  sum  of  53/.  15«., 
a  return  was  made  whereupon  issue  was  joined, 
and_  upon  coming  on  for  trial  at  the  Chelmsford 
Assizes,  it  was  arranged  tlut  the  facts  should  be 
turned  into  a  special  case.  This  accordingly  now 
tame  on  for  argument. 

It  appeared  that  in  the  year  1855  an  Order  in 
Council  was  issued  directing  that  a  portion  of  each 
of  the  parishes  of  Great  Warley,  Shenfield  and  South 
Weald  should  be  consolidated  into  one  chapelir, 
under  the  provisions  of  the  59  Geo.  8,  c.  134.  Sub- 
sequently a  burial  board  was  constituted  for  the 
««U  chapeiry,  and  money  being  required  by  the 
Maid,  they  made  their  certificate  for  the  payment 
*y  the  overseers  of  South  Weald  of  the  above-men- 
tioned sum,  such  certificate  requiring  the  signature 
^thieo  members  of  the  board,  and  being  so  signed 
"T  *  Mr.  Francis  as  one  of  such  three  members. 

The  overseers  of  South  Weald  objected  to  make 


the  payment  on  the  grounds,  first,  that  the  chapeiry 
was  not  duly  constituted,  inasmuch  as  the  order 
was  not  enrolled  as  provided  for  by  sect.  6  of  the 
59  Geo.  3,  c.  134;  secondly,  that  the  certificate  of 
the  burial  board  was  not  valid,  inasmuch  as  Mr. 
Francis,  one  of  the  three  members  who  signed  it, 
had  not  been  duly  elected. 

By  the  59  Geo.  3,  c.  134,  s.  6,  the  order  is  directed 
to  be  enrolled ;  but  by  the  8  &  9  Vict.  c.  70,  s.  9, 
which  recites  the  former  statute  and  explains  the 
cotirsc  to  be  pursued  upon  the  junction  of  chapelrics, 
nothing  is  said  with  reference  to  enrolment. 

By  the  18  &  19  Vict.  c.  128,  s.  4,  pnovision  is 
made  for  filling  up  vacancies  in  burial  boards,  and 
it  enacts  that 

Ereiy  vacancy  in  any  burial  board  ahaU  be  filled  op  by  the 
vestry  appointing  the  same  within  one  month  after  snch 
vacancy  luiall  have  happened,  and  Immediately  on  the  ooenr- 
rence  thereof  such  vacancy  shall  be  notlSed  by  the  burial 
board  to  the  churchwardens  or  other  persons  to  whom  it 
belongs  to  convene  meettngs  of  the  vestry ;  and  in  case  any 
such  vestry  shall  neglect  to  fill  up  any  such  vacancy,  the 
vacancy  may  be  filled  up  by  the  burial  board  at  any  meetiiig 
thereof,  Ac 

It  appeared  that,  a  vacancy  having  occurred,  the 
vestry  omitted  to  fill  it  up  within  the  month,  but 
that  afterwards,  the  burial  board  having  themselves 
neglected  to  fill  it  up,  the  vestry  elected  Mr. 
Francis,  who  accordingly  took  his  seat  and  acted  at 
the  IxMud,  being  in  fact  one  of  the  three  members 
by  whom  the  certificate  was  signed. 

Petertdorff  now  appeared  for  the  Crown,  and  con- 
tended, first,  that  whether  or  not  the  provision  in 
the  59  Geo.  3,  c.  134,  as  to  enrolling,  was  compulsory 
or  only  dircctoiy,  the  subsequent  statute  of  the  8  & 
9  Vict.  c.  70,  which  in  sect.  9  says  nothing  about 
enrolling,  must  be  taken  as  laying  down  the  legis- 
lative directions  upon  the  subject.  Secondly,  that 
although  the  burial  board,  upon  default  by  the 
vestry  within  a  month  of  an  election  of  a  member, 
may  themselves  elect,  yet  their  power  to  elect  is 
not  gone,  but  may  l>e  lawfully  exercised  if  the  burial 
board  omit  to  do  so.  There  was  a  further  objection 
taken — that  the  Burial  Board  Acts  do  not  apply  to 
cbapeiries  of  this  sort.  This  objection,  however, 
was  abandoned. 

Gray,  Q.C.  {Woollett  and  Philbrlck  with  him) 
argued  that  the  certificate  was  illegal  upon  both 
grounds — first,  that  the  59  Geo.  3,  c.  134,  as  to 
enrolling,  is  compulsory,  and  is  not  repealed ; 
secondly,  that  the  vestry,  having  allowed  the  month, 
to  elapse,  their  power  to  elect  was  wholly  gone. 
[CocKBiTts,  C.J. — ^They  do  not  require  the  assist- 
ance of  the  59  Geo.  3,  c  134,  for  they  have  the 
Order  in  Coimcil  under  the  8  &  9  Vict.  c.  70.  'ITtere 
may  have  been  very  good  reason  for  an  enrolment 
under  the  old  Act,  but  with  reference  to  an  Order  in 
Council  under  the  Act  of  Victoria,  which  sets  out  the 
boundaries,  there  can  be  no  necessity  for  its  enrol- 
ment.] The  word  "  may,"  in  sect  4  of  the  18  &  19 
Vict.  c.  128,  imposes  a  duty  upon  the  burial  board 
to  fill  up  the  vacancy  upon  the  default  of  the  vestry 
to  do  so,  and  there  cannot  be  a  right  in  two  parties 
at  the  same  time  to  fill  it  up. 

CocKBirBN,  C-T. — ^We  disposed  of  the  first  objec- 
tion in  the  course  of  the  argument.  As  to  the 
second  point,  I  think  Mr.  Francis  was  properly  a 
member  of  the  burial  board.  The  effect  of  the 
legislation  is,  that  the  vestry  are  under  an  obligation 
and  duty  to  fill  up  the  vacancy  within  the  space  of 
a  month,  and  by  way  of  securing  the  discharge  of 
that  duty,  it  is  enacted  that  if  uie  vacancy  is  not 
then  filled  up  by  such  vestiy,  the  burial  board  ma^ 
themselves  appoint.  It  has  been  argued  that  it 
was  imperative  upon  the  vestry  to  appoint  within 
the  month,  and  that  after  that  period  the  power 
could  not  be  exercised.  But  I  think  that  is  not  the 
effect  of  the  enactment,  and  that  even  after  the 
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lapse  of  the  month  it  is  still  the  duty  of  the  vestry 
to  aiipoint.  It  may  be  said  that  it  could  not  be 
intended  that  both  bodies  should  make  an  appoint- 
ment at  one  and  the  same  time ;  bat  if  such  a  case 
were  to  arise,  there  might  be  good  reason  for  giving 
a  preference  to  the  appointment  of  the  burial  board 
as  against  the  vestry.  But  we  are  not  called  upon 
to  say  anything  upon  that  point,  for  the  burial 
board  in  this  case  did  not  make  any  appointment. 

Meixob  and  Suee,  JJ.  concurred. 

Judgment  for  the  Crown. 


Reo.  f.  TuE  Inhabitants  of  Great  Salkeld. 

Immovability — Ranovability  from  one  parish  toanotlter 

parith  in  the  same  union. 
The  24  j-  26  Vict.  c.  55,  s.  1,  which  enacts  that  (Ae 
residence  if  a  person  in  any  part  of  a  union  shall 
have  the  same  effect,  in  refereiux  to  the  provi- 
sions of  the  9  i-  10  Vict.  c.  66,  s.  I,  as  a 
residence  in  any  parish,  has  reference  only  to  the 
pauper's  status  with  reference  to  a  paridi  out  of  such 
union,  and  does  not  affect  his  status  with  reference  to 
parijtet  within  the  same  union.  Where,  therefore,  A. 
and  B.  were  two  parishes  in  the  union  of  C,  and 
the  paifer,  whose  pariJi  of  settlement  was  at  A., 
had  resided  there  all  his  life  with  the  exception  of  a 
few  months  (less  than  three  gears')  next  before  the 
obtaining  of  the  order  of  removal,  during  which  he 
remdedla  iheparish  ofB.: 
Held  (Crompton,  J.  dissentiente),  that  he  teas  re- 
movable to  hisparish  of  settlement  (_A.),  and  that  the 
order  was  good. 

Tilis  was  an  appeal  against  an  order  of  justices 
for  the  removal  of  John  Mallinson  and  Hannah  his 
wife  and  their  five  children  from  the  township  of 
Plumpton  Wall  to  the  parish  of  Great  Salkeld,  both 
in  the  Peniith  Poor  Law  Union,  in  the  county  of 
Cumberland.  The  appeal  was  tried  at  the  last 
Michaelmas  Quarter  Sessions  for  the  coimty  of 
Cumberiand,  when  the  order  was  affirmed  subject  to 
the  following  case  t— 

The  pauper  John  Mallinson,  who  is  now  forty-two 
jean  d  age,  nerer  resided  in  any  parish  or  town- 
ship in  the  Penrith  Union,  other  than  the  parish  of 
Great  Salkeld  and  township  of  Plumpton  Wall, 
above  mentioned,  and  he  was  resident  in  Great 
Salkeld  continuously  from  the  year  of  his  birth 
until  he  removed  to  Plumpton  Wall,  on  the  Ist  July 
1862.  He  became  legally  settled  in  Great  Salkeld 
in  1842  by  apprenticeship,  and  also  gained  a  second 
settlement  in  Great  Salkeld,  in  1857,  by  renting  a 
tenement  therein.  While  so  residing  in  Great  Salkeld 
with  his  wife  and  family,  he  in  tS»  month  of  Dec 
1860  became  chargeable  thereto,  and  apolied  for 
relief  to  the  relieving  ofBcer  of  the  Penritii  Union, 
and  was  relieved  by  him  at  the  charge  and  expense 
of  Great  Salkeld.  From  the  14th  Dec.  1860  to  the 
6th  July  1861,  with  the  exception  of  a  fortnight, 
during  the  period  from  the  said  14th  Dec.  1860  to 
the  6th  July  1861,  he  and  his  fiunily  resided  in 
Great  Salkeld.  On  the  1st  July  1862  (up  to  which 
time  the  pauper  and  his  family  had  resided  in  Great 
Salkeld,  as  stated  before)  the  pauper  took  a  cottage 
in  Plumpton  Wall,  and  removed  there  with  his  wife 
and  family.  On  the  80th  Sept.  1862  the  pauper, 
whilst  residing  in  Plimipton  Wall,  again  became 
chargeable,  and  applied  to  the  relieving  officer  of 
the  Penrith  Union  (in  which  both  Great  Salkeld 
and  Plumpton  Wall  are  situate,  and  of  which  they 
form  a  part)  for  relief ;  the  officers  brought  the  case 
before  the  board  of  gnaidians  of  the  Pomth  Union, 
who  ordered  the  pauper  to  be  relieved  from  the  com- 
mon fund  of  the  union  till  the  2nd  June  1868,  when 
the  board  of  guardians,  on  the  compUnt  of  tlie 
oarisb  officers  of  tiic  puish  <tf  Penrith,  in  ibe  same 


union,  stopped  the  relief  from  the  common  fnnd. 
The  pauper  continuing  chargeable  to  Plampton 
Wall  after  the  stoppage  of  the  common  fnnd  rdiet, 
the  parish  officers  of  that  township  obtained  the 
present  order  of  removal. 

If  the  court  shall  be  of  opinion  that  the  residence 
in  the  parish  of  settlement  should  not  be  included 
in  the  calculation  of  the  three  years'  residence  in  ■ 
union  required  to  establish  the  status  of  irremoTfr. 
bility  under  the  24  &  25  Vict,  c  65,  s.  1,  then  the 
said  order  to  be  confirmed.  But  if  the  court  thsll 
be  of  a  contrary  opinion,  then  the  said  order  shall 
be  quashed. 

By  the  9  &  10  Vict  c  66,  s.  1,  it  is  enacted  thit 
lib  person  shall  be  removed  from  any  parith  in 
which  such  person  shall  have  resided  for  five  yean 
next  before  the  application  for  the  warrant.  And 
by  the  24  &  25  Vict,  c,  65,  s.  1,  it  is  enacted: 

Tbat  after  tin  SSth  Ibrch  next,  the  period  of  three  yttn 
■hall  be  snbstitated  for  that  of  five  yoara  specified  In  the 
flrat  Bectlou  of  the  statute  »  &  10  Vict.  o.  Oti,  uid  the  leiddeiue 
of  a  person  In  any  pert  of  annlon  shall  hsye  the  taiatellea 
in  referoDce  to  the  proTisions  of  the  said  aeeUon  u  a  ra^deme 
In  any  parish. 

Mellisli,  Q.  C.  appeared  in  support  of  the  order  of 
sessions,  and  argu^  that  the  order  of  removal  «w 
good,  for  that  the  let  section  of  the  24  &  25  Vict 
c.  55  was  not  intended  to  affect  the  relationship  of 
each  other  of  parishes  in  the  sanie  union,  but  to 
apply  only  to  the  power  of  removal  from  the  union 
to  parishes  out  of  the  union. 

ifauk,  contra,  for  the  apps.,  contended  that  the 
Legislature  intended  no  such  limitation  as  that 
contended  for  by  the  resps.,  that  its  object  was  to 
place  the  union  upon  the  same  footing  as  the  paridi 
was  before  the  Act,  and  that  therefore,  under  the 
circumstances,  no  removal  could  take  place  fnm 
one  parish  to  another  in  the  same  union. 

CocKBimK,  C.  J. — I  am  of  opinion  that  the  oidet 
of  Quarter  Sessions  should  be  confirmed.  Hie 
effect  of  the  recent  statute,  the  24  &  25  Vict  c.  51s 
was,  I  think,  merely  this,  that  so  far  as  regards  the 
ambit  of  the  pauper's  residence,  when  he  is  sought 
to  be  removed  to  a  place  out  of  the  union,  it  is  soffl- 
cient  that  he  has  resided  in  any  part  of  that  union, 
to  give  him  the  status  of  irrranovability.  Formeri; 
be  could  be  removed  if  he  had  not  resided  for* 
certain  number  of  years  in  the  same  parish ;  but  it 
is  enough  now  if  he  has  resided  in  any  of  the 
parishes  of  the  same  union  for  a  certain  period.  It 
is  true  that  formeriy  there  was  nothing  known  of  a 
removal  from  one  tuion  to  another,  it  was  a  removal 
from  one  parish  to  another  parish  only,  whether 
such  parishes  were  included  in  a  union  or  not  But 
the  effect  of  the  recent  enactment  is  to  give 
the  status  of  irremovability  if  the  pauper  hu 
resided  in  the  same  locality,  though  in  sevenl 
parishes  of  the  same  union.  I  can  see  very  good 
reason  for  that  alteration,  for  as  the  cost  of  the 
irremovable  paupm  was  paid  oat  of  the  conunoi 
fund,  it  did  no  injustice  to  the  parishes  within  it 
But  as  between  the  parishes  within  the  same^  umon, 
there  might  be  great  injustice  and  hardship  if  * 
pauper  could,  by  removing  into  a  nm^hooiiog 
parish  of  the  umon,  acquire  the  status  of  irremova- 
bility, and  as  against  another  parish  count  as  part 
of  the  three  years  his  residence  in  the  parish  of 
settlement.  Such  a  result,  I  think,  could  scarcely 
have  been  intended  by  the  Legishitore. 

Cromfton,  J.— I  hare  certainly  great  dififcullj 
in  coming  to  any  other  ctmclnskm  than  that  ws 
Leg^atore  in  the  recent  Act  did  intend  to  make 
Ae  onion  exactly  like  a  parish  as  far  as  remds  the 
question  of  removability,  and  I  find  no  woros  *U« 
enable  me  to  adopt  the  oonstniction  which  mjUm 
and  my  broUier  Hiee  adopt  I  certainly  think  flirt 
tJjo  recent  statute  Baeans  not  mrawy  *«  •• 
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word  "union"  shall  be  substituted  for  that  of 
'^puub,"  as  regaids  removability  to  places  beyond 
iae  union,  bat  means  that  whenever  the  panper  has 
resided  three  years  in  the  same  union  he  shall  not 
teiemorableataU.  Henceforth,  I  think  a  pauper 
may  use  the  union  as  he  formerly  used  a  parish, 
ami  may  go  from  any  one  part  of  it  to  any  other 
without  his  removability  being  affected.  I  believe 
the  L^islature  thought  ttut  that  would  be  for  the 
benefit  of  the  working  classes,  without  perhaps  con- 
odaing  all  the  consequences  of  sudi  an  enactment 

Sbee,  J.  said  he  entirely  agreed  widi  the  Lord 
Chief  Justice. 

Order  confirmed. 


Wednenday,  Jvne  1,  1864. 

Chcbchwardexs,  &c.  op  Pottojj  v.  Bbowk. 

Lighting  rate — Nullity — Wrong  heading, 

Tlu  Waging  and  Lighting  .drt  (3  ^  4  Witt.  4,  c  90), 
to  far  as  related  to  lighting,  was  adopted  bgpart  of  a 
Jiarish  onbi,  and  a  rate  was  made  uiuier  the  Act  which 
in  its  heading  pwrported  to  be  a  rate  on  the  whole  of 
the  pariA  ;  out  the  names  only  of  persons  Halle  to  be 
rated  were  inserted  in  the  rate  : 

Held,  thai  the  rate  purported  to  be  a  rate  for  the  whole 
oftheparish,  andas  there  was  no  power  to  make  such 
a  rate,  it  was  a  nuHitg ;  and  that  afresh  rate  could 
be  made  for  the  same  purpose  tie  Just  was  intended 
for,  without  quaslung  tne  first. 

Case  stated  by  justices  under  20  &  21  Vict  c.  43, 
on  a  refusal  to  make  an  order  on  a  complaint  for  re- 
fusing to  p^  a  lighting  rate,  dated  28rd  Nov.  1863. 

It  app^red  that  the  Watctiing  and  Lighting  Act 
(3  &  4  WiU.  4,  c.  90X  so  far  as  the  same  related  to 
fighting,  had  been  adopted  for  part  only  of  the 
parish  of  Potton  (Beds.),  and  that  a  rate,  intended 
to  nise  the  necessary  funds,  was  made  on  the  3rd 
feb.  1868,  intituled  "  An  assessment  for  the  light- 
ing of  the  parish  of  Potton,  in  the  county  of 
JBedfoid,  and  for  other  purposes  chargeable  thereon, 
according  to  law,  made  the  8rd  Feb.  1868,  after  the 
»te  of  Is.  in  the  pound." 

The  overseers  collected  the  greater  part  of  it,  but 
as  some  persons  named  in  it  refused  to  pay,  the 
overseers  m  office,  on  the  27th  May  then  next,  made 
a  complaint  against  several  of  them  for  refnring  to 
pv^  i^  and  they  having  been  summoned  and 
attending  accordingly,  the  com^aint  came  on  to  be 
Iwatd  before  the  justices  of  Biggleswade  Petty 
Sessions,  and  was  dismissed  on  the  ground  that  the 
rate  was  bad,  because  by  the  beading  it  purported 
to  be  a  rate  for  lighting  the  entire  parish  oi  Potton, 
instead  of  for  lighting  such  part  only  of  the  said 
psrish  as  had  adopted  the  Act 

On  the  28rd  Nov.  1863,  the  then  churchwardens 
and  overseen  of  the  same  t«rish,  without  getting 
dw  Srst  rate  quashed,  and  assuming  it  to  be  a 
niilUty,  made  another  rate  intended  to  raise  money 
for  the  same  purposes  as  the  first  rate  had  been 
nade  for,  and  the  last  rate  was  intituled  "An 
assessment  for  lighting  such  part  of  the  parish  <rf 
Potton  as  is  mentioned  in  the  schedule  hereunder 
'Written,  under  the  provisions  of  the  Act  8  &  4 
1^.  4,  c  90,  intituled  '  An  Act  to  repuil  an  Act 
of  the  4th  year  of  the  reign  of  Hia  late  Majesty 
King  George  the  Fourth,  for  the  lighting  and 
watdiing  of  parishes  in  England  and  Wales,  and  to 
nuAe  other  provisions  in  lieu  thereof,  viz.  all  that 
part_  of  the  said  parish  of  PotUm,'"  &c.  describing 
particularly  the  port  of  the  parish  by  which  the  Act 
had  been  stdopted. 

In  coUectiag  tlie  rate  the  overseers  gave  credit 
to  those  who  had  paid  the  first  rate  for  the  sums  so 
ftiA,  «Dd  demanded  the  rates  «f  those  who  bad  not 


paid  the  first,  which  being  refused  by  some  of  them, 
on  the  9th  Dec.  1863  a  complaint  was  made  on  the 
part  of  the  churchwardens  and  overseers  against 
them,  the  present  resps.,  for  refusing  to  pay  it,  and 
when  it  came  on  to  be  heard  the  resps.  objected 
that  the  rate  of  the  23rd  Nov.  1868  was  bad  and 
invalid,  because  the  rate  dated  the  8rd  Feb.  1863 
having  been  made  for  the  same  purpose  and  for  the 
same  time  was  still  in  existence,  and  not  quashed  or 
otherwise  got  rid  of,  to  which  the  apps.  replied  that 
the  first  so-called  rate  was  an  absolute  nullity  W 
reason  of  the  defect  in  the  heading  above  mentioned. 
The  justices  thought  that  the  rate  of  Feb.  3  could 
not  be  treated  as  a  nullity,  and  was  in  existence,  not 
being  quashed,  and  theiefore  that  the  November 
rate  was  bad. 

Douglas  Brown  for  the  resps. — The  November  rate 
is  bad,  as  thenrevious  one  of  February  was  still  in 
existence,  and  was  made  for  the  same  purposes. 
In  Beg.  V.  Fordham,  11  A.  &  E.  73,  it  was  held  that 
a  rate  is  bad,  which  is  made  for  a  period  for  whidi 
a  rate  has  already  been  mode,  and  not  quashed. 
[BLACKnuBN,  J. — ^In  that  case  the  question  arose  on 
appeal  t^ainst  the  rate,  not  on  a  proceeding  to 
enforce  it  by  order  of  justices  in  petty  sessions. — 
CocKBVBK,  CJ. — ^There  was  no  authority  at  all  to 
make  a  lighting  rate  for  the  whole  of  the  parish  of 
Potton.  If  this  is  a  rate,  as  it  purports  to  be,  for 
the  whole  parish,  it  was  ultra  vires  and  a  nuUity.] 
All  the  persons  mentioned  in  the  rate  were  liable  to 
pay,  but  the  heading  merely  was  wrong.  [Black- 
burn, J. — The  rate  sets  out  an  Act  which  gives 
authority  merely  to  rate  part  of  the  parish.  What 
authority  is  there  for  rating  the  whole?  The  rate  is 
not  a  good  rate  under  sect  73.]  Sect.  32  was 
referred  to,  and  also  the  case  of 

Seg.  V.  Eastern  Comities  SaUtattf/,  5  K.  &  S.  974. 

SiUs,  contra,  was  not  called  upon. 

By  the  Coobt. — ^Hie  first  rate  was  a  nullify,  and 
the  second  one  was  good,  and  the  justices  ought  to 
enforce  the  payment  of  it 

Judgment  for  the  apps. 


OOTTRT  OF  OOlCKOir  BENCH. 

Keported  byW.  Mats  uuI  Lchlet  Sutb,  EwinL, 
BmrigterB.ftt-Law. 

Tuesday,  May  31,  1864. 

Leader  v.  Yeix. 

Beershiop  licence — Certificate  of  good  tAaracter. 

By  the  2nd  and  8th  sections  o/  4  ^-  5  Will.  4,  c.  85,  it 
is  enacted  that  no  person  shall  have  a  licence  to  keep 
a  beershop  without  a  certificate  from  six  rated  house- 
holders that  he  is  a  "person  oj  good  character;"  and 
also  that  any  person  ttsing  som  a  certijicate,  knowing 
it  to  be  false,  is  liabk,  on  conviction,  to  certain 
penaltiet : 

Held,  that  a  tnan  living  ia  concubinage  with  a  woman 
by  whom  he  had  children,  and  also  the  fact  of  his 
ieing  occasionally  drunk,  was  not  sufficient  to  convict 
him  of  uttering  a  certijicate  of  six  rated  persons, 
knowmg  it  to  be  false. 

This  was  an  information  nreferrod  by  David  Yell, 
of  Newton  in  the  Isle  of  Ely  and  county  of  Cam- 
bridge, labourer,  against  Robert  Leader,  of  the  same 
place,  Uacksmitji,  for  th;t  the  said  Robert  Leader, 
on  Friday,  the  9th  Oct  1868,  at  the  parish  of  Long 
Sutton,  in  the  said  parts  of  HoUand,  county  of 
Lincoln,  for  the  jnirpose  of  obtaining  for  himself  a 
licence  to  retnil  beer  or  cider,  nnlawfull;^  did  make 
tise  to  one  Samuel  Cooke,  of  H(dbead>,  in  the  said 
county,  an  officer  of  the  Inland  Revenue,  a  certain 
certificate  required  under  the  provisions  of  the 
statute  in  that  behalf  made  and,  jroTWcd,  to  wit,  » 
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certificate  in  the  words  and  figures  following,  that 
is  to  say  : 

We,  tha  uadenigned,  being  inhsblunta  of  the  parish  of 
Kewton,  In  the  county  of  Cunbrldga,  ukl  napectiTely  rated 
to  the  poor  at  Bot  less  thou  6JL  per  annum,  and  none  of  ua 
maltatcvs,  caminoDbrawer8,orpenonsUoensedto8eUgpiritnouB 
Bquon,  or  being  Uoensed  to  sell  beer  or  older  by  retail,  do 
hereby  certify  that  Bobert  Leader,  dwelling  In  Newton  in  the 
said  pariah,  is  a  person  of  good  character. 

Dated  this  27th  Aug.  186£ 

(Here  follow  the  six  signatures.) 

I  do  hereby  certify  that  the  aboTe-named  appUcaot  is  the 
real  resident  holder  and  occupier  of  the  said  house,  and  that 
the  true  rent  or  annual  value  at  which  such  honse^  with  the 
prendaes  occupied  thereby.  Is  rated  in  one  rating  to  the  poor- 
rates,  Cc.  .\nd  I  further  certify  that  aU  the  aboTe-mentiooed 
Eirsons  whose  names  are  subscribed  to  this  certificate  are 
habltante  of  the  parish  of  Newton,  rated  to  61L  to  the  relief  of 
the  poor  of  the  said  paiish. 
Dated  Aug.  28, 1863. 

(Signed)  Saxdxl  Shutet, 

Overseer  of  the  parish  of  Newtoa 
The  aald  Robert  Leader  then  and  there  well  knowing  one 
or  more  of  the  matters  oertiaed  therein,  to  wit,  that  the  said 
Bobert  Leader  was  a  person  of  good  character,  and  that  the 
■aid  Bobert  Leader,  as  the  applicant  named  in  the  applica- 
tion attached  to  the  said  oeruflcate,  was  the  real  resident 
holder  and  occupier  of  the  said  house,  and  the  true  rent  or 
annual  value  of  which  such  house,  with  the  premises  occu- 
pied therewith.  Is  rated  In  one  rating  to  the  poor-rates  accord- 
ing to  the  last  sum  or  rathig  made  and  allowed  In  such  pariah 
for  the  relief  of  the  poor,  is  the  sum  of  ISH,  to  be  false,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

Hexkt  Hl'ssox 

And  after  hearing  the  parties,  and  the  evidence 
adduced  by  them,  we,  the  undersigned,  being  two 
of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  parts  of  Holland  in  the  county  of  Lincoln,  did 
thereupon  dismiss  that  part  of  the  charge  against 
the  said  Robert  Leader  relating  to  his  unlawful  use 
of  the  certificate  of  the  rating  or  assessment  of  his 
house  and  premises,  but  did  convict  him  under  tlie 
6th  section  of  the  statute  3  &  4  Vict,  a  61,  of  the 
charge  of  having  unlawfully  made  use  of  the  said 
certiflcatc,  so  far  as  he  was  thereby  certified  to  be  a 
person  of  good  character,  he,  the  said  Bobert 
Leader,  then  and  there  well  knowing  such  statement 
to  be  false.  And  the  said  Bobert  Leader  alleging 
that  he  is  dissatisfied  with  the  said  determination  as 
being  erroneous  in  point  of  law,  did,  within  three 
days  thereafter,  apply  to  us,  the  said  justices,  to 
state  and  sign  a  case  sotting  forth  the  facts  and  the 
grounds  of  such  determination  for  the  opinion  of 
Her  Majesty's  Court  of  C.  P.,  in  pursuance  of  the 
statute  in  such  case  made  and  provided. 

Case.— The  deft,  having  appeared  upon  the  sum- 
mons^ before  us,  the  undersigned,  to  answer  to  the 
said  information,  it  was  thereupon  proved  on  the 
port  of  the  said  informant,  that  the  said  deft,  did 
make  use  of  the  said  above-mentioned  certificate  by 
presenting  the  same  in  person,  on  or  about  the  9th 
Oct.  last,  to  Samuel  Cooke,  the  officer  Of  excise 
then  sitting  and  acting  officially  in  our  aforesaid 
petty  sessional  division ;  that  the  deft,  had  been 
previously  to  the  sjud  9th  Oct.  cautioned  by  Samuel 
Shippey,  the  overseer  of  the  said  parish  of  Newton, 
that  he  (ShippCT)  had  received  a  letter  from  Mr. 
John  Barwise,  the  supervisor  of  excise  for  the  same 
district,  stating  that  he  (Mr.  Barwise)  had  received 
sn  intimation  that  the  certificate  was  untrue  and 
incorrect,  and  was  objected  to ;  that  notwithstanding 
such  caution  he  (the  deft.)  did  iq^ly  for  and  obtain 
» licence  for  selling  beer  by  retail  on  his  aforesaid 
premises;  that  the  said  deft  has  been  ever 
since  tiie  year  1854,  and  still  is,  living  in  open 
.concubinage  with  a  widow  woman  named 
Cox,  and  has  three  illegitimate  children  by  her, 
all  now  living  in  the  house  with  them,  and  that 
from  1854  or  1859  he  was  also  frequently  drunk ; 
that  the  deft,  has  been  several  times  warned  by  two 
successive  curates  of  the  {Muish  of  Newton  of  the 
immorality  and  guilt  of  his  course. of  life,  and 
desired  by  those  gentlemen  to  reform  himtelf  and 


many  the  woman ;  that  one  of  those  gentlemen,  on 
being  applied  to  by  the  deft,  refused  to  recdve  the 
chil£«n  in  question  at  the  deft's  hands  into  the 
church  or  otherwise  to  biq>tize  them,  in  consequence 
of  the  deft's  living  with  and  refusing  to  marry  Cox. 
And  it  was  further  stated  on  oath  by  the  two  puties 
who  had  lastiy  so  signed  the  stud  cotificatc  of  good 
character,  that  they  signed  the  same  withont  in 
fact  reading  the  certificate  or  otherwise  knowing  its 
contents,  and  that  if  they  had  read  it  they  should 
certainly  both  (knowing  the  deft's  coiu-se  of  life  in 
the  matter  aforesaid)  have  refused  to  sign  the  amc, 
and  it  was  thereupon  objected  by  deft's  attorney 
that  the  mere  proof  of  immorality  in  a  man  did  not 
constitute  him  not  to  be  a  person  of  good  chaiacter, 
but  that  it  was  necessary  to  prove  him  to  have  been 
guil^  and  convicted  of  some  criminal  office  to 
deprive  him  of  that  quality. 

Whereupon  we,  the  said  undersigned,  did  adjudge 
and  determine  that  the  said  deft,  was  not  a  person 
of  good  character,  and  did  convict  him  of  the 
offence  of  having  unlawfully  used  the  aforesaid 
certificate  of  his  being  sudi  a  person,  he  wdl 
knowing  the  same  to  be  false,  and  did  farther 
adjudge  and  determine  that  he  should  forfeit  ud 
pay  for  such  offence  the  mitigated  jxjnalty  or  sum 
of  forty  shillings,  besides  costs,  and  should  more- 
over forfeit  the  licence  so  obtained  as  aforesaid. 

If  the  court  shall  be  of  opinion  that  our  determi- 
nation on  the  above  point  was  correct,  tiien  the 
conviction  shall  be  confirmed.  But  if  the  court 
shall  be  of  a  contrary  o^nnion,  then  the  said  con- 
viction shall  be  quashed.         (Signed),  

Denman,  Q.C.  appeared  for  the  app. 

ffMaBey,  Q.C.  and  Naybr  Utt  thciesp. 

Eble,  C.  J. — I  am  of  opinion  that  the  convicticn 
is  wrong.  The  ai^.  had  been  convicted  of  using  a 
certificate  that  he  was  a  person  of  good  cbarscter, 
knowing  it  to  be  false.  The  question  for  us  to  con- 
sider is,  whether  evidence  that  the  iq>p.  was  living 
in  concubinage  with  a  person  by  whom  he  had  three 
illegitimate  children  compelled  the  magistrates  to 
find  that  he  knew  that  certificate  to  be  false.  It  is 
quite  clear  that  the  ma^strates  have  a  very  wide 
discretion  in  these  cases,  and  I  do  not  widi 
to  interfere  with  them  in  the  exercise  of  this 
discretion ;  but  I  can  find  nothing  else  in  the  cass 
except  that  the  app.  had  cohabited  with  a  .woman 
without  the  ceremony  of  marriaffe.  There  vu 
nothing  imputing  the  open  violation  of  decency, 
and  the  very  fact  of  its  being  stated  that  he  had 
been  known  to  be  drunk  on  different  occasions'  be- 
tween 1854  and  1859  diows  me  that  there  had  been 
an  inquiry  of  a  very  strict  nature  into  his  charade, 
and  it  proves  that  there  has  been  nothing  like  a 
want  of  sobriety  on  his  part  since  that  time.  He 
had  cohabited  with  this  woman,  and  his  neighboon 
have  certified  that  he  was  of  good  character.  Did 
he  know  that  he  was  giving  a  false  certificate  when 
he  uttered  that  certificate  of  their  oinnion  of  hinv 
rendering  him  liable  to  this  penalty  ?  I  do  not 
think  that  his  so  using  such  a  certificate  made  it 
incumbent 'on  the  magistrates  to  convict  him.  The 
words  "person  of  good  character"  were  intended 
to  inevent  the  danger  of  these  houses  beofnning  tiie 
resort  of  dishonest  and  immoral  {leople,  who  mi^ 
there  plan  and  concoct  their  schemes,  and  so  condnet 
themselves  as  to  setatdefianoethefeelingsof  the  vnb- 
lic.  No  doubt  persons  who  so  acted  w<wld  be  hdd  to 
be  persons  of  bad  character;  but  oohabitiiig  with 
a  woman  and  having  children  bom  by  her,  does  nrt 
necessarily  impute  to  him  that  he  knew  he  was  (s 
bad  character.  It  was  possible  that  when  this  c^ 
habitation  began  the  woman  might  lucve  beliered 
her  husband  to  be  dead,  and  that  afterwards  it  mi^t 
have  turned  out  that  be  was  lUire*    Itl>ym  measa 
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follows  that  his  neighbours  should  refuse  to  certify 
because  they  knew  of  his  living  with  this  woman. 
Hie  cohabiting  with  a  woman,  and  baring  children 
bom  to  her,  does  not  necessarily  impute  to  him  that 
he  Imew  he  was  of  bad  character.  "Die  only  eridence 
I  can  see  of  this  matter  being  notorious  was,  that 
the  curate  of  the  parish  had  remonstrated  with 
Mm  for  not  marryinp  and  he  had  refused  to  do  so. 
I  am  of  opinion,  therefore,  for  these  reasons,  that  the 
ewiTiction  was  wrong. 

Williams,  J. — I  am  of  the  same  opinion,  but  I 
hare  some  doubt  whether  the  magistrates  really 
intended  to  leave  this  narrow  point  for  us  to  de- 
dde.  It  is  quite  possible  that  there  might  have 
been  some  other  evidence  upon  which  they  might 
have  convicted  the  app.,  but  which  has  not  been  laid 
before  us. 

Btles,  J. — ^I  am  of  the  same  opinion.  I  think 
the  word  "character"  in  the  Act  means  character  in 
the  sense  of  repute,  and  I  do  not  think  that  the 
consciousness  of  the  app.  having  lived  in  concu- 
binage with  a  woman  is  imy^  evidence  that  he  did 
not  believe  that  what  his  neighbours  had  certified 
was  true ;  and  the  fact  of  his  six  neighbours  having 
signed  the  certificate  is  strong  evidence  of  his  being 
a  person  of  good  repute. 

Judgment  for  the  app, 

Friday,  Apra  id,  ISm. 
Batlet  (app.)  r.  Wilkinson  (re«p.) 

Local  board  of  heahh  —  11  4'  12  Vict.  c.  63,  a.  C9; 
21  f,-  22  Viet.  c.  98. 

By  sect.  69  o/"ll  {•  12  Vict.  c.  63  it  is  enacted  that  in 
case  ang  present  or  future  street,  or  any  part  thereof, 
(not  heing  a  highway)  be  not  sewered,  levelled,  flagged 
and  channelled  to  the  satis/action  of  the  local  board 
of  health,  such  board  may  by  notice  in  un-iting  to  the 
resptctiee  owners  or  occupiers  of  the  premises  fronting 
or  abttttinff  upon  such  parts  require  them  to  level,  sewer, 
pave,  flag,  or  channel  the  same  within  a  time  to  be 
specified  in  such  notice  i  and  if  the  said  notice  be  not 
complied  witli,  the  local  board  may,  if  they  think  fit, 
execute  the  work,  the  ex/ienses  to  be  borne  by  the  oicnert 
in  default,  according  to  the  frontage  of  their  respective 
premises,  in  such  proportion  as  shall  be  settled  by  the 
surveyor,  and  in  case  of  dispute  as  Jmll  be  settled  by 
arbitration,  jv. 

On  the  8th  April  the  local  board  gave  notice  to  the 
reig>,  requiring  Mm  to  sewer,  level,  pave,  &c.,  and  to 
tchidi  itotice  the  following  was  ajqiended: — "  Par- 
ticulars of  the  necessary  works  may  be  obtained  from 
the  borough  surveyor,  JVo.  3,  Town-halL"  On  the 
16th  May  the  r«^.  served  a  notice  on  the  board, 
ttating  that  he  disputed  his  amount  of  the  proportion 
of  the  expenses,  and  on  the  \Oth  June  he  did  the 
same,  requesting  tliem  to  concur  in  the  appointment  of 
an  arbitrator ;  but  upon  the  Hth  Oct.  tie  gave  notice 
thai  he  abandoned  the  notices,  and  that  he  did  not 
diquute  the  proportion  of  the  expenses,  but  diluted  his 
kgal  liability  topay  the  same. 

On  the  18(A  Oct.  the  board  gave  the  raj>.  notice  that 
thof  had  (gipointed  an  arbitrator,  who,  on  the  29M 
Nov.,  in  the  absence  of  the  reap.,  he  having  refused  to 
attend,  sat  and  eventually  made  his  award,  reciting 
the  mtp.'s  notice  of  the  10th  June,  and  awarding 
thai  the  proportion  due  to  the  local  board  by  the  resp. 
wo*  92L  Is.  6<£,  and  that  lie  should  pay  his  own 
costs  : 

Held,  that  Me  notice  of  the  Hth-  April  was  pood;  that 
the  appointment  of  the  arbitrator  was  invalid,  and  that 
his  award  was  void;  and  also  that  all  the  arbitrator 

■  has  to  do  under  tlie  69tA  section  is,  to  decide  upon  the 
proper  apponioitment  amongst  the  houses  of  all  the 
expense*  inaared,  and  that  he  has  no  power  to  decide 
tchat  the  amotmt  of  the  expenses  should  be. 


At  a  petty  sessions  of  the  peace  holden  at  Wolver- 
hampton on  the  17th  and  adjourned  to  the  24th 
June  1863,  the  resp.  Joseph  Wilkinson  was  sum- 
moned before  me  for  refusing  to  pay  lus  proportion 
of  certain  expenses  incurred  by  the  Local  Board  of 
Health  for  the  borough  of  Wolverhampton  for  cer- 
tain works  executed  by  them,  together  with  certain 
costs.  The  summons,  so  far  as  it  is  material  to  set 
out  the  same,  is  as  follows : 

That  certain  expeiuea  have  been  iacnmd  by  the  local 
board  of  health  of  the  said  borough  and  corporate  district  in 
Mwering,  ISTeUlng,  paving,  flagging  and  channelling,  metal- 
ling and  making  good  certain  streets,  called  reapectiveir 
Bromney-street.  Ledgley-stceet  and  Doncan-street.  in  the  said 
borough  and  corporate  oistrict,  to  or  upon  which  said  streets 
rflspectively  certain  premises  iielonging  to  you  (the  resp.) 
front,  adjoin,  or  abut ;  and  that  the  proportion  of  expenses 
yon  are  liable  to  pay,  according  to  the  frontage  of  your  pre- 
mises in  the  said  streets  respectively  having  being  settled  by 
the  surreyor  of  the  laid  local  board  at  the  sum  of  »ll.  I9>.  Sd., 
and  having  been  disputed  by  you  was  settled  by  arbitration 
by  the  award  of  Rupert  Kettle,  Esq.,  made  pursuant  to  th» 
statutes  in  that  behalf,  and  dated  the  Slat  day  of  Dec  1862,  at 
the  sum  of  9il.  7s.  6d.,  and  which  sum  being  such  proportion 
of  the  expenses  as  aforesaid,  together  with  the  stmi  of 
23f.  3t.  lOtf.,  being  the  amount  of  the  costs  of  tlie  prooeediogs 
incurred  by  the  Mild  board  in  that  behalf,  yon  have  ueglected- 
to  pay,  contrary  to  the  statute  in  such  case  made  and  provided. 

The  summons  was  dismissed,  and  the  following 
case  was  stated  for  the  opinion  of  the  court : — 

The  Local  Board  of  Health  of  Woverhampton 
(who  will  be  henceforth  in  this  case  called  the 
Board)  in  the  month  of  April  1861  served  the- 
owners  and  occupiers  of  property  in  several  streets 
in  the  district  called  the  Blakenhall  estate  or  dis- 
trict with  notices  under  the  Public  Health  Act 
1848,  and  the  Local  Government  Act  1858,  to  sewer, 
level,  pave,  flag,  channel,  metal  and  make  good 
those  streets  to  the  satisfaction  of  the  board.  The 
said  resp.  J.  Wilkinson  was  the  owner  of  jwoperty 
in  three  of  those  streets  called  Bromney-street, 
Ledgley-street  and  Duncan-street,  and  he  was 
served  with  three  notices  which,  with  the  exception 
of  the  names  of  the  several  streets  in  which  the 
property  was  situate,  were  in  the  following  words  : 

BOBOUGH  OF  WOLVEBHAMPTON. 

The  Public  Health  Act  1848,  and  the  lK>cal  Oovemment 

ActlSSi. 

The  Town  Council,  acttaig  as  the  Local  Board  of  Health 
within  and  for  the  borough  and  corporate  district  of  WoItst- 
hampton,  do  hereby  give  yon  notice  that  the  street  called 
DoncanHitreet,  attoate  within  snch  corporate  district,  and  not 
being  a  highway,  is  not  sewered,  levelled,  paved,  flagged  and 
ohatmelled,  metalled  and  mode  good  to  the  satisfaction  of  such 
local  board  of  health.  And  the  said  local  board  of  health 
do  hereby  give  you  further  notlee,  and  require  you  within  one 
month  from  the  service  hereof,  to  sewer,  level,  pave,  flag  and 
ehotmel,  metal  and  make  good  the  said  street  to  their  oatls- 
factlon ;  and  in  ease  you  do  not  comply  with  the  above  notica 
the  said  local  board  wHl  execute  the  works  above  referred  tu 
and  charge  and  recover  the  expenses  thereof  as  directed  by 
the  Public  Health  Act  1848  and  the  Local  Qovermaent  Act 
18sa  E,  J.  Hatis, 

April  8, 186L         Clerk  to  the  said  Local  Board  of  Health. 
To  the  respective  owners  or  oocupierB  ot  the 

premises  fronthig,  adjohihig,  or  abutting,  upon 

tlie  said  street 

At  the  foot  thereof  the  following  notice  was^ 
printed  in  red  ink : 

Partienlarsofthe  necessary  works  may  be  obtahted  from 
the  borough  surveyor's  ofBoe,  3,  Town-hoU. 

Certain  plans  and  specifications  were  accordingly 
lodged  at  tiie  surveyor's  office,  and  were  seen  there 
by  the  resp.  and  several  of  the  other  owners 
of  property  in  the  said  streets.  The  resp.  and  other 
owners  of  property  in  the  said  streets  did  not  exe- 
cute the  works  by  the  said  notices  required,  and  the 
same  were  subsequently  executed  by  the  said  board, 
and  the  proportion  of  the  resp.  of  the  amount  of  the 
expenses  incurred  by  them  in  so  doing  was  settled 
by  the  surveyor  of  the  said  board  at  the  sum  of 
97L  19s.  5d,  and  notice  of  the  amount  of  such  pro- 
portion was  given  to  the  resp.  on  the  11th  March 
1862,  and  payment  thereof  then  demanded  from  him. 

On  the  10th  May  1862  the  resp.  and  other  owners 
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of  property  presented  a  memorial  to  tho  Mayor 
which  is  as  follows : 

WalTeTbampton,  loth  Msjr  1862. 
To  th«  Worehlpfnl  the  Mayor  of  WolreriitunptoD. 
Sir, — Wo,  the  undersigned,  tieing  ownem  of  property  In  the 
Blskenhall  estate  wish  respcotlTely  to  bring  to  the  notice  of 
the  Town  Council,  Ibroogb  your  vronihlp.  tho  enormooa 
charges  levied  upon  ns  for  paving,  flagging,  Ac,  certain 
streets  on  the  said  estate,  particulars  of  which  have  iieen  laid 
before  the  streets  committee  by  a  deputation  that  waited  upon 
tbem.  Not  luving  heard  anything  respecting  the  reducUon  of 
the  same  we  now  make  tliis  appUoatlon. 

On  the  16th  May  1863  a  notice  to  the  board, 
signed  by  the  resp.  and  other  owners  of  property  in 
the  said  Blakenhall  district,  was  served  upon  the 
clerk  to  the  board,  which  is  as  follows : 

Wolverhamptou,  May  IS,  IBM. 

To  the  Local  Botrd  of  the  Borough  Corporate  Distitet  of 
Wolverhampton. 

We,  the  imdersigiwd,  beg  respectively  to  give  yon  notice 
tliat  we  sererally  disnite  the  amonntB  of  the  proportion  settled 
by  your  surveyor  to  be  due  from  us  in  respect  of  works  exe- 
cuted by  yoo  under  the  Public  Health  Act  1M».  or  the  Local 
OoTerament  Act  18S8,  and  for  the  repayment  of  which  we  are 
liable,  on  the  ground  that  the  cost  of  tne  said  woriuia  oxoessive 
mnd  unfair ;  and  we  beg  leave  to  call  your  attention  to  the 
memorial  presented  through  the  mayor  to  the  town  council  on 
Monday  last  relating  to  tiiis  overcharge,  and  hope  yon  will 
rednce  the  price  and  make  it  fair  and  raawmalile.  And  as  the 
oootractor  has  constracted  the  streets  with  improper  material, 
we  consider  yon  may  fairly  coll  upon  him  to  reduce  the 
amount  of  contract 

On  the  10th  June  1802  another  notice,  signed  by 
the  resp.  and  other  owners  of  property  in  the  sitid 
district,  was  served  on  the  clerk  of  the  board,  of 
which  the  following  is  a  copy: 

Wolverhampton.  10th  June  1861 
To  the  Local  Board  of  the  Borough  Corporate  District  of 

Wolverhampton. 
We,  the  undersigned,  beg  respectively  to  give  you  notice 
that  we  severally  dispote  the  amount  of  the  proportion  settled 
Iiy  your  surveyor  to  be  due  from  us  in  renpect  of  works  eze- 
ented  by  yon  under  the  PulbUc  Health  Act  IMS,  or  the  Local 
Qovenuneut  Act  18^  and  for  the  repaymeut  of  which  we  are 
UsbK  OO  the  groond  that  the  coat  of  the  said  works  is  ex- 
ceaalve  and  unfair:  and  we  respectfully  request  yon  to  concur 
with  tis  In  the  appointment  of  a  aingla  arbitrator,  pursuant  to 
the  said  Acts. 

On  the  14th  June  the  town  clerk  wrote  the  fol- 
lowing letter  to  the  resp. : 

I  would  suggest  you  referring  me  to  your  attorney  with 
whom  I  shall  be  happy  to  communicate.  I  think  he  will  ad- 
Tise  you  that  yon  have  taken  an  erroneous  view  of  the 
questloa  to  be  submitted  to  arbitration,  which  is  uot  as  to  the 
amoimt  of  the  contract  price  being  exoe^nive,  but  conflaetl  to 
the  proper  apportionment  of  the  amotmt  expemled  or  iucurre<l 
between  the  respective  owners  of  propeity ;  and  if  j'ou  will 
Inspect  the  apportioimient  and  plau.H  in  the  boruugh  sun'eyur's 
offlce  yon  will  probably  be  satisSed  as  to  ill-}  accuracy  of  the 
apportionment.  E.  J.  ILmes, 

To  Ur.  Jeremiah  Hason  and  others.  Town  Clerk. 

On  the  28th  June  1863  the  clerk  to  the  board 
wrote  and  sent  the  following  letter  in  reply : 

Town  Clerk's  oiHce,  Wolverhampton,  '-'Sth  June  1862. 

Oentlemen,— In  reply  to  Mr.  J.  Mason's  letter  of  the  lath 
Inst,  I  beg  to  Inform  yon  that  eevanil  of  the  persons  whose 
names  are  attached  to  your  notice  of  the  10th  insL  have  paid 
the  amoimt  of  their  respective  apportionments,  and  others 
have  informed  the  rates  collector  that  they  will  pay  and  are 
desirous  of  having  their  names  withdrawn  from  the  notice, 
Underthese  circumstances  I  shall  be  glad  to  nee  Mi.  WUkin- 
aoD  or  any  other  person  on  your  behalf,  but  you  must  distinctly 
tmderstand  that  the  council  do  not  recognise  the  power  of  an 
arbitrator  to  do  more  than  ascertain  whether  the  expenses 
have  bean  properly  anwrtioned,  pursuant  to  th?  Public  Health 
Act  and  the  Local  Qovenunent  Act  It  Is  quite  clear  that  the 
arbitrator  has  no  power  to  go  Into  the  question  of  the  amount 
expended,  his  power  being  confined  to  settling  the  proportion 
payable  by  the  respectire  owners  in  case  of  dispute,  te. 

£.  J.  HAVKa, 

Ur.  J.  Mason  and  others.  Town  Cleric. 

On  or  about  the  5th  Aug.  18C2  the  resp.  and 
others  were  sommoned  before  the  magistrates  by 
the  board  under  the  129th  section  of  the  Public 
Health  Act  1848,  to  recover  the  several  amounts 
apportioned  nptm  them  by  the  surveyor  of  the 
board ;  and  on  7th  Aug.  the  said  summonses  (»me 
on  for  hearing,  and  were  adjourned  by  arrangement 
between  the  iMirtios  to  the  21st  of  that  month,  on 
-which  day  they  came  on  for  hearing,  when  the 
attorney  for  tlie  resp.  and  other  owners,  before  the 


merits  were  gone  into,  objected  to  the  suiScieiicy 
of  the  said  notice  to  do  the  works,  dated  8th  April 
18C1,  on  the  authority  of  Parhirmm  v.  TU  ilayir  of 
Blactbum,  83  !•.  T.  Bep.  119 ;  and  the  magistrates 
adjourned  their  decision  on  this  objection  to  a  day 
which  was  ultimately  extended  to  the  9th  Oct.  1862. 

In  the  meantime  the  board  being  so  odviwd, 
offered  the  resp.  and  others  to  withdraw  the  sum- 
monses and  pay  the  costs ;  and  on  the  8th  Oct.  they 
served  the  resp.  and  others  with  a  notice  of  arbitra- 
tion. 

On  the  9th  Oct.,  when  the  summonses  again  came 
on  for  hearing,'  the  clerk  to  the  board  again  offered 
to  withdraw  the  summonses  and  to  pay  the  costs, 
stating  to  the  magistrates,  as  a  reason  for  taking 
such  course,  that  the  board  was  then  advised  that 
tlie  notice  of  the  10th  June  1862,  given  by  the  resp. 
and  others,  had  made  arbitration  the  only  proper 
mode  of  proceeding  against  the  resp.  and  oiben. 
The  magistrates  refused  to  allow  the  summonses  to 
be  withdrawn,  and  on  the  11th  Oct.  dismisKd  them 
aU  with  costs,  on  the  preliminary  objection  talcea 
to  the  notice  of  the  8th  April  1861. 

On  the  14th  Oct.  the  attorney  for  the  resp.  and 
the  other  parties  sent  by  post  to  the  clerk  to  the 
board  a  letter  ^which  was  duly  received  by  him  oo 
the  following  day),  to  the  effect  that  the  notice  of 
the  10th  Jtme  was  abandoned,  and  that  he  did  not 
dispute  the  proportions  of  expenses  as  settled  by 
the  surveyor,  but  disputed  his  legal  liability  to  pay 
the  same. 

On  the  18th  Oct.  the  board  gave  the  resp.  notice- 
that,  in  pursuance  of  his  notice  of  the  10th  June, 
and  in  consequence  of  his  having  failed  to  appoint 
an  arbitrator,  they  thereby  appointed  R.  K.  arbitra- 
tor, and  that  tho  matter  to  be  referred  was  that 
mentioned  in  his  aforesaid  notice  as  to  his  propor- 
tion as  settled  by  their  surveyor. 

On  the  29th  Nov.  the  resp.  was  duly  served  with 
notice  to  attend  the  arbitration  on  the  6th  Dec,  oa 
which  day  the  arbitrator  sat,  when  the  resp.  pt>- 
tested  against  his  proceeding  on  the  arbitration, 
upon  the  grounds,  first,  that  there  was  no  dispute 
between  him  and  the  board  which  an  arbitrator  had 
power  to  decide ;  secondly,  that  he  did  not  dispute 
tlie  proportion  of  oxixjnses  as  settled  by  the  sur- 
veyor ;  thirdly,  that  he  disputed  his  liability  on  the 
ground  of  the  excessive  and  unreasonable  cost  of  the 
works  executed,  and  on  the  groimd  that  the  local 
board  did  not,  previous  to  the  execution  of  the 
works,  give  him  the  notice  required  by  11  &  13 
Vict.  c.  63,  s.  69,  and  because  the  board  had  pn>- 
cccded  against  him  to  recover  his  projH>rtion  iit  a 
summary  way  before  magistrates,  who  had  adju- 
tlicated  on  and  dismissed  the  same  with  costs.  The 
resp.  refused  to  go  into  the  arbitration,  and  went 
away.  The  arbitrator  proceeded  -with  the  reference 
ex  parte,  aad,  on  the  SlstDec.,  published  his  award, 
-which,  after  reciting  the  rcsp.'s  notice  of  the  10th 
June,  awarded  that  "  the  proportion  due  and  pay- 
able by  the  said  J.  AVUkinson  (the  reap.)  to  the  said 
local  boanl  for  works  executed  by  the  said  local 
board,  under  11  &  12  Vict.  c.  63,  and  21  &  22  Vict 
c.  96,  was  92/.  7s.  6<f.,  and  that  the  resp.  should  pay 
his  own  costs." 

The  amount  apportioned  by  the  surveyor  against 
the  resp.  was  97/.  V.*s.  3d. ;  but  the  arbitrator  re- 
duced the  amount  to  92/.  7s.  6<1  The  appointment 
of  the  arbitrator  was  made  a  rule  of  court  in  Hilary 
Term  1863,  and  the  costs  of  the  board,  consequent 
upon  the  reference  and  of  making  the  appointment 
a  rule  of  court,  were  taxed  at  23/,  3s.  lOd. 

On  the  2lBt  April  1863  the  board  obtained  a  rale 
of  this  court,  calling  upon  the  resp.  to  show  cause 
why  he  should  not  pay  the  board  the  sum  awarded 
and  the  costs,  which  mle  was  discharged. 

I  find,  as  facts  on  the  evidence  before  me,  that  up 
to  the  Slet  July  1862  the  resp.  disputed  his  liaUUty 
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to  pay  the  amount  of  the  proportion  settled  by  the 
snrrejror,  on  the  ground  that  the  costs  were  excessive 
and  unfair ;  that  on  the  10th  June  186:i,  the  resp. 
gave  notioe  to  the  board  tbat  he  required  the  matters 
10  be  settled  byarbitratica;ithat  on  the  5th  Aug;.  18()2 
^  resp.  took  the  objection  before  the  mag^istratcs 
to  the  validity  of  the  notice  to  execute  the  works, 
4ated  the  Hth  April  18(il,  which  was  decided  in  his 
hvonron  the  11th  Oct.  1862 ;  that  on  the  8th  Oct. 
the  resp.  was  served  by  the  board  with  notice  of 
arbitration;  that  on  the  Uth  Oct.  the  resp.  gave 
notice  to  the  board  that  he  abandoned  his  notice  of 
^'bitrotion  of  the  10th  June  1862,  and  also  gave  notice 
to  the  board  that  he  did  not  dispute  the  proportions 
of  expenses  incurred,  but  did  dispute  his  legal 
liability  to  pay  the  same  or  any  port  thereof.  I 
find,  also,  that  up  to  the  hearing  before  the  arbitra- 
tor, and  by  his  protest,  deliver^  to  the  arbitrator, 
he  disputed  his  liability  to  pay  the  amount  on  the 
ground  of  the  excessive  and  unreasonable  cost  of 
the  works.  I  was  also  of  opinion  that  the  notice  of 
the  8th  April  18lil  was  good;  but  I  dismissed  the 
inmmotts  in  consequence  of  the  doubts  I  had, 
whether  under  the  facts  and  circumstances  stated  in 
Jhis  case,  and  looking  at  the  judgment  of  the  Court 
of  C.  P.,  the  award  was  good. 

The  following  questions  were  submitted  to  the 
■court :  Wliether  the  notice  of  the  8th  April  1801 
was  a  good  notice?  whether  the  award  was  valid ; 
Jod  whether,  looking  at  sect.  128,  11  &  12  Vict.  c. 
■&,  I  had  any  jurisdiction  toinquire  into  its  validity. 
'  (Signed),  

Hayes,  Serjt.  (^ileitalmn  with  him)  appeared  for 
the  apps.,  and  cited 

FarUiuoa  v.  The  Magor  of  BbidAum,  38  L.  J.  119 ; 
Tie  Mayor  of  SalJorU  v.  Ackers,  16  M.  &  W.  86. 

Erle,  C.  J. — ^In  this  case  I  am  of  opinion  that  our 
judgment  ought  to  be  for  the  resps.  This  was  a 
proceeding  under  the  Public  Health  Act  of  the 
Jl  &  12  Vict.  c.  63,  8.  69,  and  by  that  section  a 
power  u  given  to  the  local  board  to  give  notice  as 
regards  streets  requiring  to  be  paved,  and  so  forth, 
■to  the  owners  and  occupiers  of  the  adjoining  pre- 
mises, and  if  the  owners  and  occupiers  after  such 
3K)tice  do  not  execute  the  works  mentioned  therein, 
the  expenses  incurred  by  the  board  in  doing  the 
works  shall  be  paid  by  the  owners  in  such  propor- 
"tionas  shall  be  settled  by  the  surveyor,  or,  in  case 
«f  disjmte,  as  shall  be  settled  by  arbitration.  Mow, 
the  first  question  in  the  case  is,  whether  the  notice 
to  pave  was  a  valid  notice ;  and  I  take  the  notice  to 
be  in  effect  a  notice  calling  on  the  parties  to  pave. 
■1  take  that  as  an  example  of  one  of  the  things 
xequired  by  sect.  6'J;  but  the  notice  does  not 
■specify  either  what  breadth  is  to  be  paved,  or 
what  level  is  to  be  kept,  or  other  particu- 
lars which  would  be  absolutely  essential  before 
.the  work  could  be  done.  In  the  case  of  Par- 
JoKton  T.  The  Mayor  of  BlatUburn  a  notice  which 
jeqnired  the  party  to  pave,  and  omitted  any  of  the 
Jequisites  which  would  enable  the  party  to  pave 
JKcording  to  the  requirements,  was  held  to  ho  void, 
-and  the  piresent  notice  has  been  thought  to  be  void 
■according  to  the  doctrine  laid  down  in  that  case. 
JBat  I  think  there  is  a  material  distinction.  In  the 
JBIadeburn  case  it  was  required  that  the  party  should 
pave,  aivd  there  were  no  means  pointed  out  by  which 
the  party  could  learn  what  was  the  work  he  was 
tequiicd  to  do.  In  the  present  case  at  the  foot  of 
4he  notice  the  parties  are  referred  to  the  office  of  the 
■urvoyor,  and  it  appears  by  the  case  that  at  the 
■ofllce  of  the  surveyor  plans  and  information  were  to 
lie  seen,  and  tiiat^  the  parties  called  on  to  do  the 
•work  did  go  to  the  office  and  see  those  plans.  I  do 
not  mean  to  say  that  I  affirm  distinctly  that  this 
notice,  with  tlie  reference  to  where  the  plans  were 
to  be  seen  according  to  that  reference,  made  it  a 
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good  notice ;  but  I  am  perfectly  clear  that  it  is  not 
shown  to  be  bad.  It  may  have  been  that  the  plans 
and  sections  were  perfectly  sufficient.  The  parties 
appear  to  have  gone  and  seen  them.  There  is 
nothing  said  in  the  case  al)out  the  information  not 
being  sufficient.  This  would  therefore  be  a  notice 
of  reference  to  a  place  where  further  information 
might  be  got  if  the  parties  wanted  to  have  that 
information.  There  is  nothing  to  show  me  it  was 
not  the  most  ample  that  could  be  required,  that  it 
was  not  a  specification  of  the  work  to  be 
done,  with  plans  and  sections,  and  all  that 
was  material  to  enable  the  parties  to  do  it; 
so  far  I  agree  with  the  judgment  of  the  justice 
before  whom  this  proceeding  was.  The  proceeding 
before  the  justice  was  to  enforce  payment  of  the 
sum  given  by  the  award,  and  the  justice  has  been 
of  opinion  tliat  the  award  was  not  valid,  and  I  tiiink 
that  the  opinion  of  the  justice  is  right.  I  come  to 
the  conclusion  that  the  statute  only  authorises  an 
arbitration  in  respect  of  the  apportionment,  but  that 
the  local  board  are  to  settle  the  amount  of  expenses 
actually  incurred,  and  that  then  the  surveyor  is  to 
apportion  to  the  persons  who  are  liable  the  portion 
that  each  of  them  is  to  bear;  and  if  those  persons 
are  dissatisfied  with  the  surveyor's  decision,  they 
have  aright  to  demand  that  an  arbitrator  should 
be  appointed,  and  for  him  to  say  what  is  the  portion. 
The  words  of  the  section  which  I  have  read  appear 
to  me  clearly  to  bear  the  meaning,  that  they  shall 
pay  in  such  proportions  as  shall  be  settled  by  the 
surveyor,  or  in  case  of  dispute,  as  shall  be  settled 
by  arbitration,  having  regard  to  all  the  circum- 
stances of  the  case.  Tlien,  as  to  the  dispute  about 
the  apportionment,  I  take  the  term  "apportion- 
ment" of  a  sum  amongst  a  number  of  person* 
liable  to  make  up  a  total  to  have  one  recognised 
meaning  throughout  the  kingdom,  as  in  the  Tithe 
Commutation  Act,  where  the  total  to  be  paid 
by  the  parish  is  one  sum,  and  there  is  an  appor- 
tionment thereof  amongst  the  persons  liable  for 
each  portion,  and  a  right  given  to  dispute  the  appor- 
tionment and  an  appeal  in  respect  of  it.  That 
seems  to  be  the  old  meaning  of  the  word,  and  the 
words  in  this  section  are  to  be  so  considered.  I 
have  also  looked  at  the  21  &  22  Vict.,  which  gives 
a  provision  for  proceeding  before  the  justices  where 
the  sum  is  under  20/.  There  the  justice  is  at 
liberty  to  call  before  him  a  district  surveyor,  not 
the  surveyor  of  the  corporatioti,  and  to  examine 
what  are  the  works  that  have  been  done,  and  the 
claims  in  respect  of  those  works.  At  the  first 
reading,  that  appears  to  be  a  power  to  go  and 
examine  whether  the  expenses  alleged  to  hove 
been  incnrrcjl  by  the  bootil  have  been  properly 
incurred.  I  have  looked  further  to  the  statute,  and 
I  think  it  only  goes  to  this,  it  only  allows  such 
reference  as  was  clearly  within  the  11  &  12  Vict, 
c.  62,  which  is  an  arbitration  of  the  matters  in  the 
statute,  and  the  mode  of  proceeding  under  the  21  & 
22  Vict,  is  the  some  as  by  the  prior  statute,  and 
though  it  may  be  rare  that  a  local  board  should 
have  power  to  incur  expenses,  and  that  the  persons 
on  whom  those  expenses  should  be  laid  should  not 
luive  the  means  to  investigate  whether  the  board 
has  confined  itself  within  its  proper  duty,  yet,  in 
respect  of  many  cases  where  self-government  is  given 
to  certain  persons,  the  parties  who  are  elected  by  the 
district  to  have  that  self-government  are  entrusted 
with  powers  in  respect  of  which  they  cannot  be  called 
directly  to  answer  to  the  botly  that  appointed  them. 
They  ore  elected  for  a  time,  and  if  they  misbehave, 
the  remedy  is  afforded  to  the  electors  to  elect  per- 
sons in  whom  the  body  can  have  more  confidence 
for  the  future.  It  is  not  an  absolutely  irrespon- 
sible power,  because  the  outlay  made  by  the  local 
board  is  to  be  examined  by  auditors ;  they  are  final 
in  allowing  and  disallowing,  but  they  have  no  juriii- 
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ilictiim  to  go  into  the  qnestion  whether  the  outlay 
wnn  reasonable,  only  whetiber  the  outlay  has  been 
actually  made,  and,  on  the  best  ojnnion  Uiey  can 
form,  the  outlay  actually  made  is  settled  finally  by 
the  board,  and  the  matter  for  the  surveyor,  if  Uiere 
is  no  dispute  to  settle,  is  the  apportionment  amongst 
the  occupiers  of  iMmses  who  are  liable.  If  there  is 
a  disput^  tlie  arbitration  is  confined  to  the  appor- 
tionment amongst  the  houses ;  the  arUtrator  is  not 
St  liberty  to  go  into  an  examination  whether  the 
expenses  were  reasonable  or  ought  to  have  been 
incurred,  or  whether  the  board  had  employed  a  con- 
tractor to  do  the  work  upon  an  estimate.  Then,  if 
tiiat  was  so,  this  awanl  is  bad  for  two  reasons:  one, 
that  the  arbitrator  has  gone  into  the  question 
whether  the  expenses  were  properly  incurred  and 
has  taken  off  a  portion  of  the  expenses  which  the 
boaidcharged,andsofar  as  that  went,  it  would  bo  in 
farour  ci  the  persons  who  are  called  on  to  pay. 
Secondly,  the  party  has  given  a  notice  that  he  in- 
tended to  appeal,  and  the  notice  mi(^t  be  to  dispute 
the  amount  of  the  apportionment ;  be  really  likewise 
wishes  to  have  a  trial  whether  the  expenses  had  been 
reasonably  incuned  or  not.  He  gives  a  notice  that 
he  required  an  arlritrator,  and  said  that  he  disputed 
the  amount  apportioned  to  him,  because  the  total  of 
the  outlay  hwl  been,  in  his  judgment,  excessive. 
The  legal  adviser  of  the  board  infotmed  him  that  he 
had  mistaken  the  power  of  appeal ;  that  power  was 
only  given  in  respect  Of  his  portion,  not  m  respect 
of  the  sum  total  of  which  a  portion  had  been  cast 
upon  him.  Such  having  been  tile  notice  of  appeal, 
the  board  then  treated  the  notice  of  appeal  as  a 
nulHty,  as,  in  my  judgment,  they  had  a  perfect  right 
to  do,  and  simmioned  him  to  pay  the  amount  wluch 
had  been  put  upon  him  by  the  surveyor.  The 
summons  was  dinnissed  by  the  magistrate,  on  the 
ground  that  the  notice  to  treat  was  bad.  Then,  the 
moment  the  parties  obtain  a  judgment  in  their 
favour,  thqr  withdraw  their  notice  requiring  an 
arbitrator  to  be  appointed.  I  think  they  had  a 
right  to  withdraw  their  notice  requiring  an  arbi- 
trator in  respect  of  the  apportionment.  They  say: 
"We  are  of  opinion  the  arbitration  only  relates 
to  mxntionment ;  we  give  you  notice  that  we 
withdraw  the  claim,  and  do  not  want  an 
arbitration  in  respect  of  the  apportionment.  We 
will  try  to  get  redress,  if  possible,  in  respect  of  the 
sum  total,  which  we  say  is  an  excessive  charge  on 
your  part"  There  can  be  no  arbitration  in  respect 
of  the  unreasonaUeness  of  the  sura  total  of  the 
charge.  Their  withdrawal  of  the  former  notice  was 
a  valid  withdrawal.  The  local  board  have  said,  "  The 
arbitration  may  relate  to  the  sum  total  if  you  with- 
draw your  complaint  as  to  the  apportionment,  but 
if  you  keep  your  complaint  as  to  the  sum  total,  we 
have  a  right  to  treat  it  as  a  dispute  still  existing, 
and  go  to  arbitration."  In  my  opinion  the  board 
have  no  right  to  say,  "There  is  a  dispute  as  to  the 
icasonablencss  of  the  sum  total,  we  insist,  whether 
you  will  or  will  not,  upon  going  to  arbitration."  I 
think  the  appointment  by  cme  side  is  void,  and 
that  the  awanl  made  by  the  arUtrator  so  appointed 
is  in  my  opinion  void.  That  was  the  opinion 
entertained  by  the  magistrate.  I  therefore  think 
the  judgment  of  the  magistrate  ought  to  be  affirmed. 

Wn-LES,  J. — ^With  respect  to  the  question,  whether 
the  original  notice  is  valid,  I  concur,  with  my  Lord, 
assuming  that  the  proper  construction  to  be  put  on 
the  words  "expenses  incurred"  in  the  69th  section 
is  that  which  my  Lord  has  put  on  them.  I  agree  in 
all  the  rest  of  my  Lord's  judgment,  because  those 
words  mean,  in  my  mind,  expenses  incurred  to  be 
fixed  by  the  board  of  health,  or  by  their  surveyor, 
and  the  subsequent  proceedings  before  the  arbitra- 
tor relate  to  an  apportionment  of  the  amount  only 
upon  the  persons  who  are  liable.    It  is  quite  clear 


there  was  no  ground  for  the  appointment  of  an 
arbitrator  by  the  board  of  health  on  the  ISth  Oct, 
and  unless  that  appointment  was  a  valid  one  all  Uie 
subsequent  proceedings  wete  void.    Upon  the  10th 
June  the  notice  was  given  by  the  resp.  that  he 
required  an  arbitration,  whidi  notice  was  reTokei> 
upon  the  14th  Oct.,  when  the  resp.  notified  that  all 
duputcas  to  the  apportionment  was  at  an  end,  and  be 
only  disputed  his  legal  liability,  including  in  those  - 
terms,  as  has  been  property  admitted  on  his  behalf, 
the  amount  of  the  total  oi  the  expenses  claimed 
to  be  apportioned.    But  if  that  amount  was  to  be 
considered  as  fixed  for  the  purpose  of  arUtratim. 
under  the  69th  section,  it  is  clear  that  the  notice  of 
the  14th  Oct.  put  an  end  to  any  dispute,  and  with- 
drew any  request  to  refer  to  arbitration.     Then  the- 
only  question  is  whether  the  "expenses  incnired" 
means  the  expenses  claimed  to  have  been  incnnel. 
by  the  local  board;  or,  in  other  words,  whether  the 
arbitrator  has  a  right,  not  moely  to  determine  the 
proportion   which  the  owner  is   to  pay,  having, 
regard    to   the   frontage   of   his  house,  and   any 
local  circumstances  affecting  the  expenses  incoircd, 
or  to  the  portion  of  the  street  opposite  his  house,  or 
whether  he  has  a  power  to  enter  into  the  questkn- 
how  the  whole  amount  charged  on  all  the  occnpiera 
ought  to  be  apportioned ;  whethw  he  is  entitled  to- 
tax  the  amount  or  to  moderate  it  f    Upon  that 
question  I  have  entertained  some  doubt,  bccsow 
the  expenses  incurred  would,  acc(n<ding  to  the  ordi- 
nary rule  of  construction,  mean  the  expense*  rea- 
sonably incurred.     As  a  rule,  where  a  discretion 
is  given  to  a  public  body  appointed  by  an  Act 
of   Parliament,  that  is   a  discretion,   not   to  be 
exercised  according  to  their  own  private  caprice, 
but  according   to  the  rules   of  law   and   reaaoo. 
Therefore,  if  sect.   69  had  stood  alone,  I  shonld 
have  thought    that   it  ought  to  be  read,  "Tlie' 
expenses   reasonably   incurred     by   them."     Bnt 
I  do  not  dissent  from  the  opinion  of  the  coort, 
because  I  think,  having  reference  to  other  section*- 
of  the  Act,  to  which  I  proceed  to  refer,  a  veiy 
great  light  is  thrown  on  the  construction  of  tte 
69th  section  in  this  particular  context.    The  wordi- 
"  expenses    incurred"     may    not    unreastniablj, 
having  regard  to  the  duties  imposed  on  the  board 
of  hcoilth,  and   having   regard   espcdally  to  the- 
provisions  of  the  80th  section,  be  held  to  mean 
expenses  which  they  in  the  course  of  their  duty 
have  incurred,  or  thought  it  right  to  contract  to  pay 
to  another.    It  will  be  found  that  expenses  of  thU 
description  are  referred  to  in  very  many  part*  of  the- 
Act ;  that  the  expression  "  exx>ensc8  to  be  incurred," 
except  in  one  instance,  is  invariably  used  where  the- 
board   have   powers  to    execute   works  upon  the 
default  of  some  person  who  by  the  Act  is  bound  to 
execute  them  or  to  pay  the  price  of  them.    In  audi 
cases  it  will  be  found  the  expression  invariably  used 
is  "expenses  incurred."    Wnere  expenses  are  to  be 
incurred    by  the  board   for    doing  works  which 
they  themselves  are  to  perform,  it  will  be  found  that 
the  expressions  "necessary,"  and  so  on,  are  used 
with  reference  to  such  expenses.    The  language  of 
the  Act  varies  in  spealring  of  expenses  which  the 
board  are  to  undergo  on  tl^  part  oi  the  public,  and 
which  they  ore  to  undergo  on  default  of  the  petsoD 
who  ought  to  do  the  work  wlii<^  they  nndertaJce.  I 
think  a  consideration  of  those  sections  may  not  be 
out  of  place.    The  first  to  which  I  refer  is  the  49th, 
which  deals  with  the  case  of  a  house  being  without  a 
drain,  and  in  that  case  a  notice  being  given  and  not 
comiJicd  with,  the  board,  if  they  thbik  fit,  are  to  do 
the  work,  and  the  "  expenses  incurred  "  by  tbcSn  in 
so  doing  are  to  be  recoverable-    There  you  have  the 
expression  of  the  69th  section.     The  same  is  the 
case  in  sect.  51,  in  dealing  with  the  case  of  a  hooK 
wanting  a  proper  supidy  of  water.    The  same  is  Afr 
case  in  sect.  54  with  reference  to  drains.    And  nor 
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we  come  to  a  lection  dealing  with  other  caies, 
aect  57,  whidi  enacts  that  the  board  is  to  proride 
pablic  closets,  conveniences,  and  so  on,  and  to 
defray  not  "the  expenses  iacurred  by  them,"  but 
"  the  necessary  expenses "  out  of  the  district 
ntes  to  be  levied  under  the  Act.  Therefore, 
in  dealing  with  the  expenses  to  be  incnrred  by  the 
public,  we  have  a  change  of  language.  Then,  pass- 
ing on,  you  come  to  the  69th  section,  and  now  ano- 
ther change  of  expression  is  to  be  found,  and  the 
71st  is  a  section  which  enables  the  board  to  require 
gas  and  water  pipes  to  be  moved  at  the  expense 
w  the  board ;  tiiey  are  to  give  notice,  and  the  ex- 
penses attendant  upon  or  connected  with  any  such 
alteration  diall  be  paid  by  the  local  board  out  of 
the  district  rates.  Where  they  are  to  pay  some 
person  to  do  work  which  they  reqoire,  latiguage 
IS  used  which  dearly  means  the  amount  of 
the  expenses,  differs  from  the  language  through- 
out used  as  to  the  "ezpoises  incurred"  by 
the  board  in  the  former  case  of  default.  The  ex- 
pression "  expenses  incurred "  is  again  used  in  the 
72nd  and  76th  sections.  I  pass  over  some  sections 
as  to  expenses  which  are  of  a  spedal  character,  and 
the  next  section  at  which  I  arrive  is  the  90th,  and 
there  they  deal  with  jnivate  improvement  rates; 
and  where  private  improvements  are  bdng  made, 
and  the  occupier  of  a  house  becomes  liable  to  a 
special  rate,  then  the  expression  is  used  "  had  in- 
curred or  become  liable  to,"  following  the  sections 
relating  to  default,  probably  not  differing  in  sub- 
stance, though  differing  in  language;  Then  the 
<»ily  other  section  to  which  I  need  refer  is  the  85th, 
and  that  is  a  very  special  provision  for  preventing 
an  abuse  of  the  powers  cd  the  board,  preventing 
them  from  giving  a  preference  to  theirf rienda,  orfrom 
entering  into  contracts  with  reference  to  any  private 
favour  or  object  which  requires  publicity  to  be  given 
to  their  proceedings,  and  wliich  requires  that  they 
shall  not  incur  any  expenses  considerable  in  amount 
without  a  process  such  as  to  insure  pablidty  and 
to  expose  their  proceedings  to  public  opinion.  For 
these  reasons,  though  I  own  I  entertained  and  do 
entertain  a  doubt  upon  a  dedsion  which  has  the 
inevitable  effect  of  vesting  considerable  discretion 
in  the  board  of  health,  I  do  not  dissent  from  the 
judgment  of  the  court 

Bti.es,  J. — ^I  am  also  of  ot^nion  that  our  judg- 
ment should  be  for  the  rcsps.  With  respect  to  the 
notice,  the  main  objection  to  it  is  this,  that  the  plans 
and  specifications  at  large  are  not  sent  to  every 
owner.  Now  that  woaM  be  most  nnreasenable, 
because  I  see  in  the  interpretation  claose  of  this  Act 
ct  Parliament  that  the  wotd  "  street"  aj^liea  to  any 
roads,  bridges  not  being  public  highways,  lanes, 
footways,  squares,  courts,  alleys,  passages,  whether 
a  thoroughfare  or  not.  It  would  seem,  therefore, 
JBdependently  of  the  late  enactment,  which  does 
not  apply  to  {his  cose,  to  be  most  reasonable  that  a 
general  reference  should  be  given  to  jdans  and 
specifications  to  be  seen  at  some  pablic  office 
accessible  to  the  parties  interested  at  all  reasonable 
hours.  I  think  the  recent  enactment  is  very  strong 
in  favour  of  this  notice,  for  it  makes  obligatory  that 
which  was  before  most  reasonable  md  proper, 
and  what  was  done  in  this  case.  The  notice 
therefore  founding  the  proceedings  seems  to  me 
to  be  good.  With  respect  to  the  main  ques- 
tion, whether  the  jurisdiction  of  the  arbitrator 
nplied  to  anything  beyond  the  proportions,  with 
ue  gretit  deference  and  respect  which  I  always 
feel  for  any  opinion  of  ray  brother  Willes,  I  do 
not  partidpate  in  his  doubts.  It  will  be  observed 
that  all  the  things  which  the  occupiers  are  to  do 
ate  things  which  they  might  rcastmably  be  expected 
to  do.  An  observation  might  be  made  on  the  word 
"  sewerage,"  but  on  reference  to  the  45th  section  of 


the  Act  of  Parliament,  I  find  that  the  board  of 
health  may,  if  they  please,  make  all  the  district 
sewers  themselves,  and  they  may,  if  they  tliink  fit, 
leave  to  the  occupiers  any  small  sewers  or  drains 
which  it  may  be  reasonable  for  them  to  make. 
Then  the  statute  says,  "  If  you  do  not  d<»  the  work 
to  the  satisfaction  of  the  board  of  health,  you 
will  receive  a  notice  requiring  yon  to  do  so  within 
a  limited  time."  It  is  their  duty,  therefore,  to  do 
it  within  a  limited  time.  They  need  net  fcor  any 
partiality  or  any  unMosonableness  on  the  part  ot 
the  board  of  health,  baoause  they  on  anticipate 
and  prevent  the  board  having  anythinv  whatever 
to  do  wlthit.  If  they  do  not  do  it,  in  oader  that  it 
may  not  remain  undone,  the  Act  geea  on  and  says 
the  board  may,  if  they  think  fit,  execute  the  woncs 
mentioned  or  referred  to  tbekein.  No  limit  is 
placed  to  thdr  power  in  rairing  the  sum  of 
money  and  in  expending  the  sum  of  laoney. 
I  agree  that  they  are  to  incur  a  reasonable  sum, 
but  who  is  to  judge  of  the  reasonaUenessf  If  it 
be  said  that  they  ought  not  to  be  the  judges  of  the 
reasonableness,  who  dse  is  to  be  7  Is  the  arbitrator  7 
And  if  it  be  the  arbitrator  and  the  surveyor,  do  the 
public  get  any  security  as  to  the  reasonableness 
of  the  sum  if,  instead  of  the  body  at  Urge 
judging  of  it,  a  sorant  appointed  by  them, 
to  wit,  the  surveyor,  is  to  jodge  of  it?  It 
seems  to  me  they  do  not.  That  being  so,  they  are 
to  say  wliat  is  to  be  done,  and  to  lay  out  the 
money.  I  camiot  help  saying  that  I  felt  very 
forcibly  the  observation  of  Mr.  Gray.  Suppose 
they  lay  out  SOOL,  and  it  is  200L  more  than  they 
ou^t  to  do,  how  is  that  2001.  to  be  got  back  again  ? 
On  whom  is  the  k>ss  to  fall?  l^e  reasonable  con- 
struction seems  to  me  to  be  that,  inasmuch  as  the 
ratepayers  have  chosen  to  throw  this  burden  upon 
them,  they  must  exercise  it  as  well  as  they  can,  and 
that  they  are  not  responsible  if  they  act  hoaestly 
in  what  they  do.  The  consequence  of  that  is,  that 
we  should  read  those  words  accordtaig  to  ttieir 
natural  sense^  that  the  expenses  shall  be  paid  by 
the  owner*  in  default,  according  to  the  frontage  of 
their  respective  premises,  in  such  proportions  as 
may  be  settled  by  the  swrveyw,  or  in,  coses  of  dis- 
pute by  the  arbitrator,  having  regud  to  all  the 
drcnmstanoes  of  the  case.  It  is  not  therefore  a 
mere  arithmetical  oompntation,  as  was  asserted  by 
my  brother  Hayes,  but  it  is  a  duty  intrusted,  and 
very  property  intrusted,  to  the  person,  the  surveyor, 
or  arbitrator,  who  seems  to  stand  in  the  place  of  the 
Borveyor,  and  that  being  so,  the  arbitrator  had,  aa 
it  seems  to  me,  no  jurisdiction  whatever  except  to 
inquire  into  the  prmwrtions.  lliat  bdng  so,  he  was 
actingwithoatjnrismetion.  Mora  than  that,  the  defect 
of  the  jurisdiction  appears  on  the  face  of  the  award, 
because  it  ^)pears  on  the  face  of  the  award  that 
wliat  was  submitted  to  him  was  the  excess  of  the 
gross  sum,  and  he  makes  his  award  for  a  less  sum.  He 
has  taken  that  into  consideration.  It  seems  to  me  not 
only  that  the  award  was  made  without  jurisdictioii, 
but  that  the  absence  of  jnrisdiction  appears  on  the 
face  of  it  when  it  is  made.  In  addition  to  that, 
before  the  awud  was  made,  it  was  revoked  in  terms 
doubly  revoked.  The  parties  say,  "  We  will  not 
proceed  with  the  arbitration  further ;  we  object  to 
the  proportions,  which  was  the  only  thing  the 
arbitrator  could  entertain."  On  these  grounds  it 
therefore  seems  to  me  that  the  rcsps.  are  entitled  to 
our  judgment.  I  regret  it  very  much,  because  I 
cannot  help  thinking  this  is  a  sum  which  they 
ought  to  pay,  and  I  trust  Aey  will  be  disappointed 
if  they  suppose  that  the  time  for  payment  In  this, 
or  in  some  otber  way,  ha*  elapsed. 

Keatiko,  J. — In  this  case  I  am  also  of  opinion 
that  the  magistrate  was  right  on  both  the  points 
which  he  dedded.    1  think  tiiat  the  notice  which 
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has  been  alluded  to  was  good  for  the  reasons  which 
have  been  already  given,  to  which  I  do  not  think  it 
necessanr  farther  to  advert,  agreeing  as  I  do  with 
them  alL  I  also  think  he  was  right  that  the  award 
was  bad,  because  I  think  that,  reading  this  69th 
section  in  the  manner  which  has  been  adopted  by 
the  majority  of  the  court,  namely,  that  if  the  notice 
be  not  complied  with,  the  local  board  may,  if  they 
shall  think  fit,  execute  the  works  mentioned  or 
referred  to  therein,  and  the  expenses  incurred  by 
them  in  so  doing  shall  be  paid  by  the  owners.  It 
aeons,  in  my  opinion,  that  means  the  expenses 
actually  incurred,  not  the  expenses  which,  in  the 
opinion  of  an  arbitrator  to  be  appointed,  might  reason- 
ably have  been  incurred ;  and  it  seems  to  me  that 
this  must  be  so  when  yon  consider  what  the  object 
of  the  Legislature  was.  The  object  of  the  Legislature 
was  that  those  works  should  be  done.  First  of  all 
it  gives  the  option  to  the  owners  of  the  property  to 
do  the  work ;  on  their  refusal  the  board  may  do  it; 
and  if  the  board  were  to  do  it  at  the  peril  of  having 
their  expenditure  reviewed  by  an  arbitrator,  it  would 
follow  practically  that  it  never  would  be  done,  be- 
cause the  board  of  health  never  would  expend 
sums  in  the  performance  of  works  of  this  descrip- 
tion, upon  which  we  know  from  experience  so  much 
contradictory  evidence  might  be  given  before  an 
arbitrator,  U  that  was  to  be  at  the  peril  of  their 
exx>en8es  actually  incurred  being  disallowed  by  an 
arbitrator.  Therefore  I  think  there  is  nothing 
strained  in  the  construction  that  they  should  be 
made  the  judges  of  the  proper  expenditure.  They 
are  elected  by  the  ratepayers,  as  has  been  already 
suggested  by  my  lord,  and  they  can  be  changed 
by  the  ratepayers  if  they  do  not  properly  discharge 
their  duty;  and  the  Legislature,  in  those  enact- 
ments, does  not  assume  that  they  will  do  othenrise 
than  rightly  discharge  their  duty.  Therefore,  inas- 
much as  the  reasonableness  of  the  expenditure,  the 
propriety  of  the  expenditure^  is  a  question  that 
must  be  decided  by  somebody,  it  seems  to  me  more  in 
accordance  with  the  whole  frame  of  the  Act  that 
that  discretion  should  be  exercised  by  the  board  of 
health,  the  representative  body,  than  that  it  should 
be  controlled  by  an  arbitrator  to  be  chosen  in  cases 
of  this  description.  That  being  so,  it  then  follows 
;tiiat  the  only  matter  of  dispute  over  which  the 
arbitrator  would  have  jurisdiction  would  be  to  settle 
the  proportions.  That  does  not  necessarily  exclude 
his  inquiry  as  to  the  amount  actually  expended 
upon  the  works  in  question,  and  therefore  he  would, 
no  doubt,  have  to  make  that  inquiry,  but  it  seems 
to  me  that  his  jurisdiction  is  limited  to  that  in- 
quiry. It  appears  from  the  facts  of  the  case,  and,  as 
my  brother  Byles  has  observed,  upon  the  face  of 
the  award,  that  he  has  exceeded  his  jurisdiction, 
therefoce,  that  the  magistrate  was  right  in  holding 
that  the  award  was  bad.  I  therefore  think  the 
magistrate  was  right  upon  both  the  points  which  he 
has  decided,  and  tiat  tae  resps.  are  entitled  to  our 
judgment. 

JiuigmeiU  for  the  mpi. 


Thuradag,  June  9, 1864. 

CoLKs  (app.)  V.  Dickinson  (resp^ 

Factory  Act — 7  ff  8  Vict.  c.  15,  ».  78 — Information 
for  employing  young  peraons  under  eighteen  years  of 
age  without  registering  name — Excq>tion. 

The  rap*,  were  owner*  of  a  miB  at  Manchester  and 
another  in  Hois  ;  Ms  miU  at  the  former  place  was 
worked  by  macMnery,  and  was  used  for  sorting, 
cleaning  and  breaking  up  of  cotton  waste  rags  and 
other  matericUs,  and  reducing  them  to  what  was  known 
in  the  trade  as  "  hijf  stuff"  which  was  then  sent  to 
'he  mill  in  Hertfordshire  and  convert^  into  papier : 


Held,  that  the  two  nulls  were  parts  of  one  factory,  asd 
used  solely  for  the  purpose  of  making  paper,  and  there- 
fore that  the  mitt  at  Manchester  was  within  lie 
excgytion  mentioned  in  sect.  1^  of  the  Factory  Act, 
ana  that  the  resp.  was  not  Umk  to  be  informed 
against  for  employing  a  person  under  the  age  of 
eighteen  years  without  having  registered  his  name. 

This  was  an  appeal  agunst  the  decision  of  the 
stipendiary  magistrate  of  the  city  of  Manchester 
on  an  information  laid  by  the  app.,  who  is  a  sub- 
inspector  of  factories,  against  the  resps.,  an  old- 
established  firm  carrying  on  a  very  extensive 
business  as  wholesale  stationers  and  papermakers 
in  London,  and  who  have  paper  works  or  mills  in 
different  ports  of  Hertfordshire,  and  also  carry  on 
one  branch  of  their  business  at  a  mill  belonging  to 
them  in  Elm-street,  in  the  city  of  Manchester. 

The  object  of  the  information  was  to  render 
Messrs.  John  Biddnson  and  Co.  liable  for  non- 
compliance with  the  provisions  of  the  Factory  Act 
(7  &  8  Vict.  c.  15),  as  amended  by  the  13  &  14  Vict 
c.  54,  intituled  "  An  Act  to  amend  the  Acts  relating 
to  labour  in  factories ;"  and  by  the  Act  made  in  the 
16  &  17  Vict.  c.  104,  intituled  "  An  Act  further  to 
regulate  the  employment  of  children  in  factories," 
on  the  ground  that  their  mill  at  Elm-street  was  a 
factory  within  the  7  &  8  Vict,  c  15,  s.  73,  being 
used  for  the  preparing  of  cotton,  and  that  it  was  not 
within  the  exception  contained  in  that  section,  not 
being  a  factory,  or  part  of  a  factory,  used  solely  for 
the  manufacture  of  paper. 

Messrs.  John  Dickinson  and  Co.  contended  that 
they  were  not  so  liable,  but  that  their  Elra-strect 
mill  was  within  the  exception,  being  solely  used  in 
cleaning  and.  preparing  waste  and  rags  to  be  by 
them  made  into  paper  at  their  other  mills  in  Hert- 
fordshire, and  that  the  Elm-street  mill  was,  in 
fact,  merely  a  branch  of  the  Hertfordshire  works. 

The  stipendiary  magistrate,  after  having  referred 
to  the  case  of  Hoyle  and  Sons  v.  Oram,  12  C.  B, 
N.  S.,  124,  which  was  quoted  by  the  resps.,  dismissed 
die  case. 

On  the  application  of  the  app.,  the  stipendiary 
magistrate  granted  the  special  case  now  to  be 
argued,  of  which  the  following  is  a  copy : — 

CASE. 

Messrs.  John  Dickinson  and  Co.,  of  Nash-mills, 
in  the  parish  of  Abbots  Langley,  in  the  county  of 
Herts,  who  carry  on  the  business  of  papermakers 
there  and  elsewhere,  appeared  before  me,  Cuthbert 
Edward. EUison,  Esq.,  the  stipendiary  magistrate 
duly  appointed  and  acting  in  and  for  the  city  of 
Manchester,  on  the  30th  Oct  1863,  pursuant  to  a 
summons  obtained  against  them  by  Robert  William 
Coles,  Esq.,  sub-inspector  of  factories,  upon  an 
information  and  complaint  which,  omitting  formal 
parts,  charged  them  for  that  on  the  14th  Oct  1863, 
they  did  employ  a  young  person,  to  wit,  Frederick 
Beardsall,  in  a  certain  factory,  occupied  by  them  in 
the  said  city,  without  having  registered  his  name 
and  the  date  of  the  first  day  of  his  employment  tt 
by  law  required. 

Upon  the  hearing  of  this  information  the  follow- 
ing facts  were  proved: — ^Frederick  Beardsall,  the 
boy  mentioned  in  the  summons,  was  under  sixteen 
years  of  age,  and  was  employed  by  the  resps.  00 
the  14th  Oct  1868,  at  their  null  in  Ehn-street, 
Manchester,  and  he  worked  there  as  a  waste  carrier, 
or,  in  other  words,  was  employed  in  carrying  cotton 
waste  and  rags  to  or  from  a  willowing  or  cleaning 
machine  previous  to  and  after  being  cleaned,  and 
his  name  and  the  date  of  the  first  day  of  his  employ- 
ment were  not  registered. 

The  resps.  use  steam  power  in  their  mill  in  Man- 
chester for  the  purpose  of  moving  machinery. 

Since  the  mill  in  Elm-street,  Manchester,  has 
been  established,  all  the  material  cleaned  and  pe- 
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ptied  has  been  forwarded  to  the  resps'.  Hertford- 
ihire  works  and  there  mode  into  paper.  On  no 
occasion  has  any  material  prepared  in  Manchester 
been  sold  by  the  reaps,  at  that  place  or  elsewhere, 
or  used  by  them  for  any  purpose  except  for  that  of 
papennaking. 

In  all  paper  works  the  material  use<l  for  manu- 
facture of  paper  is  subjected  to  a  process  before 
being  made  into  paper  by  which  it  is  reduced  into 
half  stuff  or  semi-pulp,  and  many  papermakers  have 
establishments  for  the  purpose  of  reducing  their 
materials  to  this  state  situated  at  considerable  dis- 
tances from  the  mills  where  the  manufacture  is 
completed. 

The  only  work  done  in  the  Elm-street  mill  is  the 
sorting,  cleaning  and  breaking  up  of  cotton  waste, 
rags  and  other  material,  and  reducing  the  same  into 
a  state  known  to  the  trade  as  half  stuff.  The  cotton 
waste  so  cleaned  and  prepared  consists  of  the 
sweepings  and  refuse  which  accumulate  in  the 
course  of  spinning  cotton,  and  the  old  materials 
which  have  been  used  for  wiping  and  cleaning 
machinery. 

For  the  purpose  of  cleaning  and  preparing  the 
cotton  waste  and  other  materials  the  resps.  employ 
the  under-mentioned  processes : 

1.  Dusting. — This  process  consists  in  the  cotton 
waste  being  placed  in  a  revolving  sieve-like  machine 
moved  by  steampower,  which  shakes  the  dust  out 
of  It. 

2.  Picking. — ^Af  ter  having  been  dusted  the  cotton 
waste  or  other  material  is  cM«fnlly  picked  over  by 
hand,  and  all  foreign  substances  removed  from  it. 

3.  WiUoiving. — After  having  been  picked  the 
cotton  waste  is  put  into  a  machine  called  a  willow, 
within  which  is  a  revolving  cylinder  studded  with 
lows  of  blunt  iron  teeth  coming  into  contact  with 
the  cotton  waste,  which  open  the  fibres  and  clean  it. 

4.  Boiling. — After  having  been  willowed  the  cotton 
waste  is  boiled  with  lime  and  alkali,  for  the  purpose 
of  removing  the  grease. 

5.  Wtuhiitg  and  grinding. — ^These  processes  are 
performed  with  the  same  machine  which  is  known 
as  a  "rag  engine."  This  engine  consists  of  a 
cistem  with  a  middle  partition,  on  one  side  of  which 
levolres  a  roll  fitted  with  steel  blades  that  can  be 
brought  more  or  less  in  contact  with  the  other 
blades  fixed  below,  and  thus  shorten  the  staple  of 
the  cotton  waste  or  other  material,  or  grind  it. 

6.  Second  wcuhing,  willoiving,  dusting  andpacking. — 
Washing  the  cotton  waste  only  without  grinding  is 
frequently  done  by  the  same  engine.  After  the 
first  boiling  and  washing  the  cotton  waste  is  boiled 
a  second  time  still  further  washed  and  ground, 
pressed  dry  with  a  hydraulic  press,  then  willowed, 
then  dusted,  then  willowed  again,  and  afterwards 
dried  and  packed.  These  are  the  only  processes 
performed  by  the  resps.  in  their  mill  at  Manchester. 
All  of  the  above  processes  used  by  the  resps.  in 
cleaning  and  preparing  their  cotton  waste,  rags  and 
materials,  are  also  generally  used  by  waste  cleaners 
carrying  on  business  in  Manchester  and  elsewhere. 
The  Remises  of  such  waste  cleaners  are  considered  to 
come  within  the  Factory  Acts,  and  are  under 
inspection  accordingly.  The  cotton  waste  and 
materials  thus  clean^  are  fit  for  the  manufacture  of 
paper,  and  the  same  ar»  also  fit  for  the  manufacture 
of  wadding,  or  for  being  mixed  with  other  cotton 
spun  over  again,  and  manufactured  into  cotton 
good*. 

It  was  argued  that  the  mill  of  the  resps.  was  a 
factory  witUn  the  7  &  8  Vict,  c  16,  s.  78,  and  being 
used  for  the  {xreparing  of  cotton  it  was  not  within  the 
exception,  not  being  a  factory  or  part  of  a  factory 
used  solely  for  the  manufacture  of  paper. 

For  the  resps.  it  was  contended  that  this  mill  was 
within  the  exception,  being  solely  used  in  cleaning 
and  preparing  waste  and  rags  to  be  by  the  resps.  made 


into  paper  at  their  mill  at  Hcmel  Hempstead,  and 
that  the  mill  was  in  fact  merely  a  branch  of  the 
Hertfordshire  works,  and  the  case  of  HoH  and  Sons 
V.  Oram,  81  L.  J.,  N.  8.,  213,  was  referred  to. 

Upon  these  facts,  and  upon  the  authority  of  the 
case  of  Hogh  and  Sons  v.  Oram,  I  determined  that  the 
mill  of  the  resps.  was  within  the  exception  above 
mentioned,  and  dismissed  the  summons  accordingly. 

The  question  for  the  court  is,  whether  that  deci- 
sion was  or  was  not  correct  in  point  of  law. 

If  correct,  the  decision  will  stand ;  if  not  correct,, 
the  resps.  will  be  convicted  in  a  penalty  of  20s.  and 
costs.  C.  h.  Ellibok. 

Feb.  26,- 1864. 

The  facts  are  contiuned  in  the  above  case,  and 
need  not  be  here  repeated,  except  that  although 
each  of  the  processes  employed  by  the  resps.  may  be 
used  by  waste  cleaners,  in  no  instance  we  beUcve 
are  they  all  used  together. 

The  Solicitor-  General  (T.  Jones  with  him)  appeared 
for  the  app.,  and  contended  that  the  mill  in  Man- 
chester was  a  factory  within  the  meaning  of  the 
Factory  Act  (7  &  8  Vict.  c.  15),  s.  73,  inasmuch  as 
steam  power  was  used  therein  to  work  the  machinery, 
employed  in  preparing  cotton  foi"  the  purpose  of  its 
being  afterwards  manufactured  into  paper;  and 
that  the  mill  was  not  employed  solely  for  the 
manufacture  of  paper,  and  therefore  did  not  come 
within  the  exception  contained  in  the  above 
section. 

MeOish,  Q.  C.  (HoOxr  with  him),  who  contended 
that  the  mill  was  used  solely  for  the  manufacture  of 
paper  and  therefore  came  within  the  exception,  was 
stopped. 

Erle,  C.  J. — ^In  this  case  the  magistrate  decided 
that  the  mill  in  Manchester  and  the  mill  in  Hert- 
fordshire were  two  parts  of  one  factory,  and  used 
solely  for  the  manufacture  of  paper.  I  am  of 
opinion  that  his  decision  was  right.  It  appears  that^ 
the  mill  in  Manchester  was  us^  for  the  purpose  of 
turning  cotton  waste  into  "  half  stuff,"  which  waS' 
then  sent  to  the  null  in  Hertfordshire  to  be  con- 
verted into  paper,  and  that  such  process  is  a  step  in 
the  manufacture  of  paper.  The  case  of  HogU  v.  Oram 
decides  that  the  distance  between  the  two  milla 
is  entirely  immaterial.  We  have  nothing  to  do 
with  the  reasons  which  actuated  the  Legislature 
in  deciding  that  these  penal  provisions  shall  not 
apply  to  factories  used  solely  for  the  manufacture  of 
paper.  This  mill  being  used  solely  for  the  manu- 
facture of  paper  comes  within  the  exception  and 
the  person  in  question  being  employed  in  its  manu- 
facture, I  think  the  magistrate  was  right  in  deciding 
as  he  did. 

WiLLiASfs,  WiLLES  and  Biles  concurred. 

Decision  affirmed. 
Attorney  for  app..  Solicitor  to  tlie  Treasury. 
Attorney  for  resps.,  N.  C.  ililne. 


SoOurday,  June  11,  1864. 

BuBGESs  V.  PE,icocK  (Clerk  to  the  Local  Board  of 
Health  for  the  District  of  Bamsley). 

PMic  Health  Act  ISiS— Local  Government  Act  1858 
— Potoer  of  local  board  of  health  to  mai-e  bge-kavs 
affecting  buildings  existing  at  date  of  constitution  of 
district. 

A  local  board  of  health  has  no  power  under  sect.  34  of 
the  Local  Government  Act  1858  to  make  a  bye-law 
relating  to  buildings  erected  before  the  date  of  the 
constitution  of  the  district,  and  to  the  closing  of  such 
buildiMs  when  unfit  for  human  habitation  and  to  the 
prohibition  ofthetr  use  for  such  habitation. 
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The  deolaration  stated  that  the  pit.  sued  the  deft. 
•a  clerk  to  the  kxud  board  of  health  for  the  district 
of  the  towBihip  of  Bamtley,  in  the  West  Hiding  of 
the  county  of  York — 

ForOutthenldloiml  b««d  on  or  about  the  18th  An«.  18«3 
broks  ui'l  entsred  the  dweUtng-hooee  of  the  pit  •itaate  at 
Pogmoor  in  the  dlBtrict  of  the  nUi  township  of  Bunaler  in 
the  coanty  af  oreutid,  and  onlawf  oily  procured  and  caosed  to 
he  aiBxed  in  and  upon  a  ooniplcaoae  part  of  the  said  dwelling- 
house  a  certata  printed  pknard  alatlnc  that  the  nld  dwellhig- 
honm  was  uoUt  lor  human  habitation,  and  kept  and  continued 
the  said  placard  atDxed  thereto  (or  a  long  time,  whereby  the 
pit  waa  compelled  to  qidt  the  said  dwelling-house,  and  was 
pat  to  great  expense  and  looonTenleno& 

And  also  for  that  the  said  local  board  on  or  abont  the  29th 
Ang.  1803  broke  and  entered  the  said  dwelling-house  of  the 
pit  and  ejected  him  therefrom,  and  prevented  and  hindered 
him  from  coatlnahig  to  occupy  the  same,  and  the  pit  has  been 
and  stQl  is  prevented  (ram  eontlnning  to  occupy  the  said 
dwelUng-honae  by  the  said  unlawful  and  Illegal  acts  and  pro- 
oaedlngs  of  the  said  local  board,  and  the  said  house  has  dnoe 
In  eonseqtience  of  the  ptoeeedlngs  of  the  said  local  board 
remained  untenanted  and  uninhabited. 

The  deft,  pleaded  not  guilty,  by  statute  11  &  12 
Vict,  c  63,  8.  139  (public) ;  21  &  22  Vict.  c.  98,  s.  4 
(public) ;  16  Vict.  c.  2+,  ss.  1  and  2  (public). 

Notice  of  action  had  been  served  on  the  deft,  on 
the  29th  Dec.  1868,  a  month  before  the  issuing  of 
the  writ. 

At  the  trial  before  Blackburn,  J.,  at  the  last 
assizes  at  York,  it  appeared  that  there  was  no  dis- 
pute between  the  parties  as  to  the  facts,  the  only 
dispute  being  as  to  the  power  of  the  local  board 
of  health  to  make  a  bye-law  affecting  buildings 
erected  before  the  constitution  of  the  township  of 
Barnslcy  into  a  district.  The  plt.'s  house  was 
erected  before  the  year  1853,  in  which  year  a  local 
board  of  health  was  established  for  the  district  of 
the  township  of  Bamsley  under  the  provisions  of 
11  &  12  Vict.  c.  63  (the  FubUc  Health  Act  1848). 
By  an  Act  of  ParUament  (1 6  Vict  c.  24)entitled  "The 
Public  Health  Supfdeniental  Act  18u3,"  a  provisional 
order  set  out  in  the  schedule  and  made  by  the 
(Jeneral  Board  of  Health  for  the  application  of  the 
Public  Health  Act  1848  to  the  district  of  Bamsley, 
was  confirmed  and  made  of  like  force  as  if  expressly 
enacted  in  that  Act. 

By  sect.  34  ot  the  Local  Government  Act  1858 
(21  &  22  Vict  c.  98),  declared  by  sect  4  to  form  part 
of  and  be  construed  with  the  Public  Health  Act 
1848,  it  was  enacted  that  the  63rd  and  72nd  sections 
of  the  Public  Health  Act  1848  should  be  repealed, 
and  in  lieu  thereof  it  should  be  enacted  as  follows : 

Every  local  board  may  make  bye-laws  with  respect  to  the 
following  matters  (that  is  to  say):— L  With  respect  to  the 
level,  width  and  construction  of  new  streets  and  the  provisions 
for  the  sewerage  thereof,  i.  With  respect  to  the  structure  of 
walls  of  new  buildings  for  securing  stability  and  prevention  of 
Area.  S.  With  respect  to  the  suflloienoy  o(  space  about 
buildings  to  secure  a  free  circulation  of  air,  and  with  respect  to 
the  ventilation  of  buildings.  4.  With  respect  to  the  drainage 
of  buildings  to  water-closets,  privies,  ash-pits  and  ceiroools  in 
connectian  with  buildings,  and  to  the  closing  of  buildinga  or 
parts  o(  buildings  imllt  (or  human  habitation,  and  to  prohibition 
of  their  use  for  such  habitation.  And  they  may  farther  provide 
for  the  observance  of  the  some  by  enacting  therein  such  pro- 
visions as  they  think  necessary  s«  to  the  ^vlng  of  notices,  as 
to  the  depoeit  of  plans  and  sections  by  persons  intending  to 
Jay  out  streets  or  to  construct  bnlldiiigs,  as  to  Inspection  by 
the  local  board,  and  as  to  the  power  of  the  local  board  to 
remove,  alter,  or  null  down  any  work  begun  or  done.  In  con- 
travention of  such  bye-lawB ;  Provided  always  that  no  such 
hye-law  shall  affect  any  building  erected  before  the  date  of 
the  constitution  of  the  district  But  for  the  purposes  of  this 
Act  the  re-erecting  of  any  building  pulled  down  to  or  below 
the  ground  floor,  or  of  any  frame  building  of  which  only  the 
framework  shall  be  left  down  to  the  ground-floor,  or  of  the 
conversion  into  a  dwelling-house  of  any  building  not 
originally  conHtructed  for  human  habitation,  or  the  conver- 
sion into  more  than  one  dwelling-house  of  a  building  originally 
constmcted  as  one  dwelling-house  only,  shall  be  considered 
the  erection  of  a  new  building. 

The  local  board  for  the  district  of  Bamsley 
thereupon  made  bye-laws,  in  the  manner  prescribed 
by  the  Public  Health  Act  1848, and  therLocal  Govern- 
ment Act  1848,  which  bye-laws  were  approved  by 
the  Home  Sccrctaty  on  the  31st  March  1860. 


Bye-law  27  was  as  follows : 

In  any  ease  where  It  is  eertUed  to  the  local  bond  <it 
health  by  the  offloer  of  health  of  the  diattict,  if  any,  by  the 
surveyor,  by  the  inq^iector  of  nnbancea,  or  by  any  two  medical 
proctttioners,  that  any  building  or  pott  of  a  buUdlng  Is 
unUt  for  human  habitation,  the  local  board  of  health  may,  by 
their  order  affixed  conspicuously  on  the  building  or  pwt  ot 
the  building,  declare  that  the  same  Is  not  fit  for  hnman  habit- 
ation, and  shall  not,  after  a  date  to  be  therein  specified,  bs 
inhabited,  and  any  person  who  after  the  date  mentioned  In 
such  order,  lets  or  occupies,  or  continues  to  let  or  ooeniiy,  or 
knowingly  suffers  to  be  aoau|ried  such  bailding  or  part  of  » 
building,  shall  be  liable  for  every  such  offence  to  a  penalty  sot 
exceeding  20a  for  every  day  daring  whidi  the  sune  is  so  let 
or  occupied.  Provided  always,  that  if  at  any  time  after  eoA 
order  mode  the  local  board  of  health  shall  be  totlslled  dist 
such  house  has  become  or  rendered  At  for  human  bobltatfai, 
they  may  revoke  Uietr  said  order,  and  Uie  same  shall  thence- 
forward cease  to  opeiota 

On  the  23rd  June  1863,  at  a  meeting  of  the  local 
board,  a  resolution  was  passed  ordering  the  officer  of 
health  to  inspect  the  pit's  house  and  report  to  the 
board  whether  it  was  fit  for  human  habitation.  The 
officer  of  health  having  made  his  inspection  accord- 
ingly, reported  that  it  was  not  fit  for  hnman 
habitation. 

On  the  21st  July  1863  the  local  board  passed  t 
resolution  that  the  board  should  give  the  proper 
(nrdcr  declaring  the  house  unfit  for  human  habitation, 
and  at  a  meeting  of  the  board,  held  on  the  18th  Aug. 
1863,  the  following  notice  was  signed  and  sealed  by 
the  board: 

Bamsley  Local  Board  of  Health. 

Whereas  our  officer  of  health  has  certified  to  us  In  willing 
that  the  dwelUng-honse  shoale  at  Pogmoor,  vrilhin  the  discriet 
of  the  towaahtp  ot  Bamsley,  hi  the  oouaty  of  York,  beloogiBt 
to  George  WIke,  and  in  the  occupation  of  Samuel  Burgess,  fi 
unlit  (or  human  habltstloa  Now  we,  the  said  local  board  of 
health  for  Ow  said  dlstriet  do  by  this  order,  affixed  con- 
spteuooaly  on  the  said  dweUng-honse,  declare  that  the  same 
Is  not  fit  for  human  habitation,  and  that  the  some  shall  not  bt 
inhabited  after  the  Mth  day  of  Aug.  Instant 

And  we  do  hereby  give  notice  that  any  person  who,  after 
the  said  asth  day  of  Ang.iD8lant,letsoroocapi«B,orcantlmaa 
to  let  orooeopr,  or  knowingly  snfler  to  be  occupied  the  lail 
dwelUng-hoaoe,  wUl  be  liable  to  a  penalty  not  exceeding  XL. 
(or  every  day  during  which  the  some  dwelling-house  shall  b« 
so  let  or  occupied. 

This  notice,  duly  signed  and  sealed,  wt^s  affised 
oa  the  outer  and  only  door  of  the  pit's  dwelling- 
house  on  the  same  day ;  and  on  the  29th  Aug.  the 
pit  left  the  house  and  it  remained  unoccupied  down 
to  the  commencement  of  the  action. 

These  facts  being  admitted  at  the  trial,  the  pit 
deided  the  power  of  the  local  board  to  make  ai^ 
bye-laws  entitling  them  to  declare  unflt  for  humia 
habitation  a  building  erected  before  the  date  of  tbe 
constitution  of  the  district.  Assuming,  however, 
that  the  bye-law  was  authorised  by  the  Act  of  Par* 
liamcnt,  it  was  admitted  by  the  pit  that  all  the 
proceedings  of  the  board  had  been  regular,  with  the 
exception  that  the  pit.  contended  that  notice  and  an 
opportunity  of  being  heard  ought  to  have  been 
given  to  him  before  the  order  was  made  by  the 
board.  Blackbium,  J.  directed  a  nonsuit,  giving  the 
pit.  leave  to  move  to  enter  a  verdict  for  him  for  five 
guineas.  A  rule  nisi  having  been  obtained  ac- 
cordingly, 

Mam^f,  Q.C.  and  Kaiqiky  showed  cause. — The 
proviso  that  "no  such  bye-law  shall  affect  any 
building  erected  before  the  date  of  the  constitution 
of  the  district,"  applies  only  to  bye-laws  containing 
the  stringent  powers  of  removing  and  pulling  down 
houses  which  are  given  to  the  local  board  by  the 
part  of  sect.  34,  which  immediately  precedes  the 
proviso.  Although  the  Legislature  gives  powo-  to 
pull  down  new  buildings,  they  decline  to  give  the 
same  power  with  respect  to  old  building.  Nothing 
can  be  more  reasonable  than  this  bye-law,  and  tin 
beiKsficial  effect  of  the  Act  wiU  be  in  a  great  measure 
prevented  if  the  power  (rf  the  lo<»I  board  is  thus 
restricted : 

SIM  V.  The  Mat/or,  Aldtrmot  and  Burgttta  ofSmdr- 
land,  6  H.  A  N.  TSC. 
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[C.  Cab.  K. 


Ottnad,  Q.C.,  fUii,  Q.C.  and  JUauk  supported  Ute 
nile. — Sect.  84  of  this  Act  is  enacted  in  lien  of  two 
repealed  lectiana,  which  are  both  prospectiTe,  and 
:  this  gives  a  clue  to  the  intention  of  the  Legislature 
in  this  enactment,  that  it  was  intraided  to  be  pro- 
spective also,  and  not  to  affect  existing  buildings. 
It  cannot  be  that  the  proviso  was  intended  as  a  limi- 
totibu  to  Ibe  powers  given  by  the  words  immediately 
preceding  it,  as  contended  by  the  defts.,  because 
'  those  powers  obviously  apply  only  to  new  buildings, 
and  therefore  the  i»t>Tiso  would  be  unnecessary. 

.  Eblb,  CJ. — ^I  am  of  opinion  that  the  bye-law  27 

'  constituted  no  defence  for  the  deft.,  and  thoefme 
that  our  judgment  ought  to  be  fw  tte  pit.  The 
pit's  house  was  erected  before  the  date  of  the  con- 
stitution of  tiie  district,  and  the  bye-law,  under 
irtiich  the  defts.  acted,  provides  for  the  closing  of 
buildings  which  are  unfit  for  human  habitation. 
The  loatl  board  of  health  have  power,  under  sect. 

'  S4  of  the  Local  Qovemmeat  Act  1858,  to  make  bye- 
laws  respecting  tiie  closing  of  houses  mifit  for  human 
habitation;  bat  the  wide  words  of  that  part  of  the 

■  section  whidi  give  them  that  jiower  are  controlled 
by  a  proviso;  and  f^ving  effect  to  the  plain  words  of 
the  section  and  the  proviso,  it  seenw  to  me  that  the 
local  board  had  no  power  to  make  a  bye-law  em- 

I  powering  them  toclose  an  old  building.  I  am  much 
pressed  by  a  scruple  lest,  in  giving  this  interpretation 
to  the  words  of  the  statute,  I  diould  be  obstructing 
the  sanitary  operation  of  the  statnte,  for  the  power 
claimed  by  the  local  board  would,  if  executed 
with  faimeas,  produce  a  good  effect,  and  the  local 
board  having  to  act  on  a  wide  district,  full  of  old  build- 
ings, I  am  veiy  anxious  not  to  limit  their  authority. 
But  I  find  powers  given  in  different  ports  of  the  Act, 

-and  several  already  exist  at  common  law,  to  laievent 
■any  posona  from  being  a  nuisance  to  any  other 
persons  in  their  neighbourhood ;  and,  on  the  other 
hand,  the  Legidature  might  be  disposed  to  be 
extremely  cautious  in  taking  away  legal  rights 
Tested  in  legal  owners  of  property.  Where,  how- 
ever, an  owner  chooses  to  lay  out  his  capital  in 
idaces  affected  by  bye-laws  of  a  local  board  of  health 
it  is  reasonable  that  he  should  be  subject  to  the  powers 

'  contained  in  them.  I  am  confirmed  in  this  view  on 
locking  to  the  repealed  enactmoits  for  which  this 

-section  is  substituted,  and  am  clearly  of  opinion 
that  the  psoviso  at  the  end  of  the  section  was 
intended  to  limit  the  authority  of  the  local  board  in 
making  bye  laws,  and  that  they  had  no  power  to 
make  a  bye-law  aj^lying  to  an  M  house. 

Williams,  J. — ^I  am  of  the  same  opinion.  The 
'  ordinary  grammatical  construction  of  the  section 
and  proviso  is  confirmed  by  the  context.  If  the 
'  defts.'  contention  were  right  and  the  proviso 
'Implied  only  to  bye-laws  containing  the  spjMufied 
jrovisioiis  made  for  their  observance,  duses  of 
the  matters  with  respect  to  which  bye-laws  are 
authorised  to  be  made  would  be  left  perfectiy 
unfettered  and  include  buildings  erected  either 
before  or  after  the  constitution  of  the  district.  This 
would  be  a  harsh  power  to  confer  upon  the  local 
board,  having  regard  to  the  rights  of  parties  who 
-erected  buil£ngs  before  the  consideration  of  what 
is  healthy  and  what  is  not  healthy  received  the 
-attention  which  it  now  does.  In  the  second 
place,  if  the  iettt.'  interpretation  were  the  correct 
«ne,  tile  proviso  would  be  useless,  not  to  say  sense- 
less, for  tlM  authorised  provisions  for  the  obser- 
vance of  the  bye-laws  necessarily  i^ply  to  matters 
arising  after  the  constitution  of  the  district. 
Iiastiy,  the  defts.'  interpretation  would  make  the 
.  clause  at  the  end  of  the  section  beginning  with 
the  words  "But  for  the  purposes  of  this  Act,"  use- 
less if  not  senseless.  According  to  the  pit's  con- 
struction, the  bye-laws  are  not  to  apply  to  existing 


bailding8,and  then  tiiis  clause  narrows  the  immunity 
of  existing  buildings   by   enacting  that  buildings 

gulled  down  and  rebuilt,  or  buildings  converted  into 
uman  habitiUions,  shall  be  considered  as  new  bilUd- 
ingg.  But  if  the  defts.'  oonstructhm  were  the 
correct  one,  and  the  local  board  already  possessed  ' 
an  absolute  power  of  making  bye-laws  respecting 
both  old  and  new  buildings,  these  words,  which 
enlarge  what  was  absolute  before,  are  useless. 

W11.LB8  and  Bnxa,  JJ.  concurred. 

Rtde  fduobile. 


OBOWir    CASES    KESEBVED. 

Beported  by  Jons  THoxnoa,  Eiq.,  IlaiTlitcr.U-Lsw. 

Satwrdmi,  Jttm  4,  1864. 

(Before  Cockbchx,  C.  J.,  Williahs,  J- Mabtin, 
B.,  CsoMPTox,  J.  and  BaAXWELL,  B.) 

Reo.  o.  BrufBR. 

FaUe  preteiuxt — Eoidenee — Larcetof — 24  fc  25    Vict. 
c96,».88. 

Ah  indictmeat  for  fake  preteacet  alkged  that  the  pri' 
mmer  pretended  he  leaa  the  tenant  of  Mr.  Hardnum, 
and  uifu  tent  to  Inofa  hone  for  him,  wherebi/  the  pri- 
toner  unhwfidbf  oStained  a  horse  from  the  proeeeutor. 
The  evidence  teag,  that  the  prisoner  rqrreeented 
hinudf  ae  the  lenxaU  of  Mr.  Hardman,  but  the 
pneecHtor's  son,  confonnaing  the  name  tcith  that  or 
Harding,  a  penon  whom  he  knew,  said  in  the 
prisoner's  presence  to  his  father,  "  /  am  going  to  sett 
the  horse  to  Mr.  Harding,"  whereupon  the  prisoner 
adapted  his  story  to  meet  that  beXefof  the  prosecnter 
ana  his  son,  and  so  obtained  the  horse : 

Held,  that  a  conviction  could  not  be  sustained,  at  the 
pretence  by  which  the  hu-se  was  obtained  was,  that 
the  prisoner  out  the  servant  of  Mr.  Harding,  and 
tlial  was  not  averred  in  the  indictment. 

To  prerent  apriiontr  indicted  for  fabe  preteneet  from 
being  acquitted  on  the  grotmd  that  the  offence  is  tliat 
offelong  (24  ^  25  Vtct.  c  96,  s.  88)  the  fabe  pre- 
tences hid  mutt  be  proved,  for  under  the  ttatute  ke  it 
to  be  found  guilty  of  the  mitdemeanor. 

Case  reserved  for  the  opinion  of  this  Court  by  the 
Becorder  of  Newcastie-on-'^yne. 

The  prisoner  was  tried  before  me  at  the  last 
Oeneral  Quarter  Sessions  for  the  town  and  county  of 
Newcastle-upon-'Tyne,  on  a  charge  of  obtaining  a 
horse  by  false  pretences. 

The  indictment  ran  as  follows : — 

NewcuUe-upoD-TyiM  (to  wit).— The  jurors  for  our  Lsdy  the 
Queen  upon  their  cam  present  Oiat  Oeorge  Bulmer,  on  the  SOtli 
March  ItM4,  unlawtnUv,  Imowtngly  and  deelgnedly  did  fulaely 
pretend  to  one  Jantee  Hendeiiion  me  younger,  that  he  the  aaid 
Q.  Buhner  wae  the  aenrant  ot  one  WUllain  Hardman,  ot 
Stickley,  in  the  county  ot  Nurthnmberlaad  (the  aald  W.  Hard- 
man  then  and  long  before  being  well  known  to  the  said 
J.  Henderson  the  yonneer),  and  that  the  said  <i.  Buhner  was 
then  lent  by  the  eaid  W.  Hardman  to  bny  a  horae  (or  the  aald 
W.  Hardman,  by  means  of  which  aaid  (alae  pietenoea  the  aald 
O.  Bulmer  did  then  unlawfully  obtain  from  the  mid  J.  Bender- 
son  the  younger,  a  certain  home,  with  intent  thereby  then  to 
detrand ;  whereas  in  truth  and  In  fact  the  tald  Q.  Buhner  was 
not  then  the  aervaot  of  the  aaid  W.  Hardman ;  and  whereas 
In  truUi  and  in  fact  the  said  Q.  Buhner  wae  not  then  or  at  any 
other  time  sent  by  the  said  W.  Hardman  to  buy  a  horse  for  the 
said  W.  Haidman ;  to  the  great  damage  and  deception  of  the 
aald  ,r.  Henderson  Ae  younger,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the 
statute,  &c 

The  following  arc  the  principal  facts  that  were 
proved  in  evidence : — 

James  Henderson,  of  Denton  Bum,  had  a  mare 
for  sale  at  the  horse  fair  in  Newcastie,  on  Wednesday, 
March  30.  The  prisoner  went  up  to  him  and  asked 
if  the  mare  was  for  sale.  "  Yes.^'  "  What  price  ?  " 
"  12/."    "  Where  do  you  come  from  ?"    "  Dentoa 
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Bom."  "The  same  place,"  said  the  prisoner,  "  that 
luy  governor  is  from."  "  AVho  is  he  ?"  "  Mr. 
Uardman;  he  Utcs  at  Stickler  Farm."  "What 
does  yonimaster  want  her  for?"  "To  drire  in  a 
waggonette  and  ride  occasionally." 

Henderson  knew  no  person  of  the  name  of  Hard- 
man,  of  Stickley  Farm,  but  he  had  known  vety  well 
a  gentleman  named  Harding,  who  had  lived,  some 
time  previoosly  at  Benwell  Lodge,  about  ten  mile* 
from  Stickley. 

Henderson  and  the  prisoner  then  went  into  the 
Sun  Inn,  where  Henderson's  father  joined  them. 
Henderson  said  to  his  father,  "  I  am  going  to  sell  a 
horse  to  Mr.  Harding  of  BenwcU  Lodge,"  upon  which 
his  father  remarked  to  the  prisoner,  "  He  does  not 
live  there  now."  "No,"  said  the  prisoner;  "he 
lives  now  at  Stickley  Farm."  "  How  long  is  it  since 
he  went  there  ?"  Tlie  prisoner  turned  about,  gave  a 
bow  of  his  head  and  no  answer. 

After  some  bargaining,  during  which  the  prisoner 
expressed  his  great  wish  that  his  master  should  see 
the  marc,  Henderson  agreed  to  take  1^  for  the  loss 
of  the  fair,  and  it  was  arranged  that  the  prisoner 
should  take  the  mare  home  to  his  master,  and  meet 
Henderson  next  day  at  the  Sun  Inn  to  pay  the 
agreed  price,  videlicit,  12/.  The  prisoner,  accoixUng 
to  Henderson,  then  said,  "  You  must  give  me  a  note 
of  the  price  for  my  master  to  see."  To  this  Hender- 
son agreed,  and  he  wrote  out  and  signed  the  follow- 
ing memorandum,  which  the  prisoner  dictated : 

Qeorge  Bulmer  bought  of  JamM  Henderson  b  brown  home 
for  the  enm  of  liLy  to  be  paid  at  the  Son  Ion  at  eleven  o'clock 
on  March  3L  JiMxa  Hx»>kb902!,  Batcher. 

Denton  Bom. 

The  prisoner  then  paid  Henderson  1/.,  and  the 
mare  was  handed  over  to  him. 

Henderson  was  pressed  upon  cross-examination 
as  to  whether  this  1/.  was  not  paid  on  account  of  the 
purchase-money ;  but  he  positively  swore  that  the 
IL  was  paid  as  the  consideration  for  his  giving  up 
the  chance  of  a  better  price  at  the  fair.  In  answer 
to  further  questions  he  said,  that  if  the  prisoner  had 
met  him  at  the  Sun  Inn  and  paid  the  money  next 
day  it  would  have  been  all  right ;  but  he  added  that 
he  never  would  have  parted  with  the  mare  at  all,  or 
accepted  the  1/.,  or  signed  the  memorandum  or 
agreed  to  meet  at  the  inn,  but  in  the  belief  that  the 
prisoner  was  the  servant  of  Mr.  Harding,  late  of 
Benwell  Lodge,  and  was  purchasing  the  mare  for  his 
master. 

Mr.  Hardraan,  of  Stickley  Farm,  was  called  and 
proved  that  the  prisoner  was  not  his  servant,  or  in 
any  way  authorised  by  him  to  buy  the  mare,  and 
that  the  prisoner  lived  a  mile  and  a  half  from  his 
farm. 

'  It  was  proved  that  there  was  no  other  Hardman 
or  Harding  at  Stickley,  and  that  Mr.  Hardman,  of 
Benwell  Lodge  did  not  reside  at  or  near  Stickley 
Farm. 

A  few  hours  later  on  the  same  evening,  March  30, 
the  prisoner  sold  the  mare  in  the  fair  for  6L,  hanng 
flrst  asked  9/.  for  her.  She  was  resold  for  8/.  12«.  6d. 
the  same  night,  and  next  day  was  offered  to  Hen- 
derson himself  by  a  third  owner  for  IGi. 

The  prisoner  never  appeared  at  the  Sun  Inn ;  and 
on  Friday,  April  1,  was  taken  into  custody. 

On  the  warrant  being  read,  which  charged  him 
with  obtaining  a  horse  by  false  pretences  from  J. 
Henderson,  he  said,  "Is  that  all?"  and  afterwards 
added  that  he  bought  the  horse,  producing  the 
document  above  mentioned  as  a  voucher  for  his 
statement. 

At  the  close  of  the  case  for  the  prosecution,  Mr. 
BUickwell,  the  counael  for  the  prisoner,  submitted 
tome: 

First,  that,  looking  to  the  memorandum  rigned 
hy  the  prisoner,  to  the  payment  of  the  1/.,  and  to  the 
^admission  of  the  prosecutor  that  it  would  have  been 


all  right  if  the  prisoner  had  met  him  at  the  inn  and 
paid  the  money,  the  evidence  showed  that  the  proae^ 
cutor  had  sold  the  mare  to  the  prisoner,  and  baring 
taken  the  risk  of  parting  with  her  on  the  ondeN 
standing  that  the  price  should  be  paid  next  day^ 
there  was  no  case  to  go  to  the  jury.  He  referred  t» 
Meg.  V.  Vale,  7  C.  &  P.  a">2. 

Secondly,  that  the  evidence  did  not  support' the 
false  pretences  laid  in  the  indictment,  inasmuch  as- 
the  prosecutor  admitted  he  parted  with  the  mare  in 
the  belief  that  the  prisoner  was  the  servant  of  Mri 
Harding  of  Benwell  Ixxlge,  whereas  the  pretence 
proved  was,  that  he  was  the  servant  of  Mr.  Hani- 
man,  of  Stickley  Farm,  and  the  innuendo  as  to  tha 
said  W.  Hardman  being  very  well  known  to  the  pio- 
secutor  was,  in  fact,  disproved.  ' 

I  overruled  both  objections,  holding,  as  to  the 
first,  that  it  was  a  question  for  the  jury  whethee 
the  prosecutor  would  have  parted  with  the  mare  at 
all,  or  agreed  to  have  met  at  the  Sun  Inn,  if  he  had 
not  believed  that  the  prisoner  was  a  servant  acting 
for  his  master  in  the  transaction;  and,  as  to  tlw 
second  objection,  holding  that,  if  the  jury  thought 
the  pretence  as  to  W.  Hardman,  of  Stickley,  bring 
the  prisoner's  master  was  false,  and  that  it  led  the 
prosecutor  to  part  with  his  mare  even  under  a  mii^ 
apprehension  as  to  the  identity  of  the  master  lefened 
to,  they  might  convict  the  prisoner  under  the  pre- 
sent indictment. 

I  then  called  the  attention  of  the  prisDner*! 
counsel  to  the  Criminal  Law  Consolidation  Act^ 
24  &  25  Vict.  c.  96,  s.  88,  "Provided  that  if  upoa 
the  trial  of  any  person  indicted  for  such  miide^ 
meanor  it  shall  he  jwoved  that  he  obtained  the 
propertyin  question  in  any  such  manner  as  tosmoont 
in  law  to  larceny,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted  of  such  misdemeanor," 

Upon  this  it  was  submitted  that  there  was  not 
sufficient  evidence,  had  this  been  an  indictment  for 
larceny,  to  Justify  a  conviction  for  felony ;  and) 
secondly,  that  though  the  Act  provided  that  the 
prisoner  "should  not  be  acquitted,"  the  jury  wonld 
not  be  justified  in  returning  a  general  vo^lict  (d 
guilty  under  this  indictment,  if  tliey  thought  the 
false  pretences  were  not  proved  as  laid. 

I  held  that  they  might,  and  that-  the  Act  was 
intended  to  api^y  to  such  a  case  as  the  present, 
and  that  it  was  for  the  jury  to  say  whether  the 
prisoner  acted  bond  fide,  or  whether  he  had  from  the 
first  fraudulently  designed  to  >  deprive  the  owner  <i 
his  mare  and  appropriate  her  to  his  own  use,  for 
that  if  the  whole  proceeding  on  his  part  was  a  trick 
and  contrivance  to  deprive  the  owner  of  his  property 
and  possession  of  the  mare,-  that  would  be  enough  to 
support  a  conviction  for  larceny ;  (Req.  r.  Shepier^ 
9  C.  &  P.  121.)  The  learned  counsel  then  addressed 
the  juty  on  behalf  of  the  prisoner. 
'  In  summing  up  I  directed  the  juty  according  t» 
the  above  ruling.  The  jury  after  some  deliberatioii 
found  a  verdict  of  guilty,  and  in  answer  to  a  ques- 
tion from  me  they  said  they  found  the  prisons 
guilty  of  obtaining  the  mare  by  the  false  pretence* 
laid,  and  further  that,  taking  my  ruling  as  to  the 
law,  they  thought  the  facts  amounted  to  a  larceny 
by  the  prisoner. 

Bail  not  having  beat  tendered,  I  sentenced  die 
prisoner  to  six  months'  imprisonment  with  hard 
labour,  wMch  he  is  now  undergoing.  ' 

Being  requested  in  the  course  of  the  argument  h>- 
reserve  a  case  for  the  Court  of  Oriminal  Appeai» 
I  consented  to  do  so ;  and  the  question  for  the  (Swit 
I  respectfully  submit  is,  whclJier  tte  prisoner  ba* 
keen  properly  convicted. 

W.  DiCBT  SiTMOUB,  Becordcr. 

Ko  counsel  was  instructed  for  the  prisoner. 

Gainsford  Bruce  for  the  prosecution. — First,  ontl» 
facts-in  this  case  and  •  the  -fladiag  of  the  jniy,  that 
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this  wai  a  larceny,  the  convictioii  vaay  be  siutoined 
under  the  24  &  25  Vict,  c  96,  s.  88.  [Cboxfton,  J. 
— ^The  enactment  does  not  say  that  if  any  hirceny  is 
froved  he  is  not  to  be  acquitted  of  the  misdemeanor; 
but,  that  if  you  prove  the  misdemeanor  as  it  is  laid 
in  the  indictment,  the  prisoner  is  not  to  be  acquitted 
because  the  case  amounts  to  a  larceny.]  Secondly, 
as  to  the  false  pretences,  it  is  sumnitted  that, 
although  the  prisoner  subsequently  altered  his  story 
to  meet  the  prosecutor's  misconceptitm  that  he  was 
dealing  with  Mr.  Harding's  servant,  nevertheless  he 
also  made  the  false  representation  that  he  was  Mr. 
Hardman's  servant,  and  the  jury  must  be  taken  to 
have  found  that  that  led  the  prosecntor  to  part  with 
the  horse ;  and  if  so,  the  conviction  may  be  sup- 
ported. [CocKBCBN,  C.  J. — ^There  was  plenty  of 
false  pretences,  if  rightly  charged  in  the  indictment. 
The  false  pretence  which  openSed  on  the  prosecutor's 
mind,  and  led  him  to  port  with  his  property,  must 
be  pnyperly  laid  and  ^oved.  It  is  plain  that  the 
prosecutor  confounded  the  name  of  Harding  with 
that  of  Hardman,  used  by  the  prisoner,  who,  seeing 
that,  adapted  his  story  to  meet  that,  and  it  was  the 
representation  that  he  was  Mr.  Harding's  servant 
which  led  the  prosecutor  to  part  with  his  horse. 
But,  unfortunately,  the  indictment  makes  the  pre- 
tence that  he  was  Mr.  Hardman's  servant  the  in- 
ducing cause  of  the  prosecutor's  parting  with  the 
horse.  BsAJiirELL,  B.^)n  this  indictment,  if  the 
averments  were  true,  the  idler  would  have  a  right 
to  look  to  Mr.  Hardman  as  liable  for  the  price, 
whereas  he  intended  to  sell  the  horse  to  Mr.  Harding, 
and  to  hold  him  liable.]  Supposing  the  indictment 
not  proved,  the  prisoner  may  be  convicted  of  larceny. 
[MutTiN,  B. — No.  My  brother  Crompton  has  given 
the  tme  reading  of  the  section.  Cbompiok,  J. — The 
prisoner  is  to  be  convicted  of  the  misdemeanor,  not 
of  larceny.] 

Williams,  J. — ^Ifeel  great  difBculty  in  concurring 
'With  the  judgment  of  the  court. 

__^      Conviction  gucuhed. 

BEO.  v.  CoLLIKS  JlSD  OTUBBg. 

Attetnpt  to  commit  larceny. 

In  order  to  convict  of  an  attempt  to  cmumit  larctuy,  it 
muMt  appear  that  there  teas  property  in  the  phce 
where  the  attempt  it  made  that  could  Ite  stolen. 

There/ore,  where  a  person  put  his  hand  into  the  pocket 
of  another  tciM  intent  to  steal,  he  cannot  be  convicted 
of  an  attempt  to  steal,  unless  it  a/ipear  that  there  was 
property  in  the  pocket  which  might  be  stolen. 

It  diould  be  left  to  the  Jury  to  say  whether  there  wa» 
any  property  in  the  pocket. 

Case  reserved  for  the  opinion  of  this  Court  bjr  the 
Deputy- Assistant  Judge  at  the  Middlesex  Sessions. 

"rhe  prisoners  were  tried  before  me  at  the 
Middlesex  Sessions  on  an  indictment  which  stated 
that  tltey  unlawfully  did  attempt  to  commit  a 
certain  felony ;  that  is  to  say,  that  they  did  then 
put  and  place  one  of  the  hands  of  each  of  them  into 
the  gown  pocket  of  a  certain  woman,  whose  name 
is  to  the  jurors  unknown,  with  intent  the  property 
of  the  said  woman  in  the  said  gown  pocket  then  being 
from  the  person  of  the  said  woman  to  steal,  &c. 

The  evidence  showed  clearly  that  one  of  the 
nisonera  put  his  hand  into  the  gown  pocket  of  a 
lady,  and  that  the  others  were  all  concerned  in  the 
transaction.  The  witness  who  proved  the  case  said 
on  cross-examination  that  he  asked  the  lady  if  she 
had  lost  anything,  and  she  said  "  No." 

For  the  defence  it  was  contended  that  to  put  a 
hand  into  an  empty  pocket  was  not  an  attempt  to 
commit  a  felony,  and  that  as  it  was  not  proved 
afflnnatirely  that  there  was  any  property  m  the 
jocket  at  the  tim^  it  must  be  taken  that  there  was 


not,  and  as  larceny  was  the  stealing  of  some  chattel, 
if  there  was  not  any  chattel  to  be  stolen,  putting- 
the  huid  in  the  pocket  could  not  be  considered' 
as  a  st^  towards  the  completion  of  the  offence. 

I  declined  to  stop  the  case  upon  this  objection, 
but  as  such  cases  are  of  frequent  occurrence  I: 
thought  it  right  that  the  point  should  be  determined' 
by  the  authority  of  the  Court  of  Criminal  Aj^eal. 

The  jury  found  all  the  prisoners  guilty,  and  the 
question  upon  which  the  opinion  of  your  Lordships 
is  respectf  lUly  requested  is,  whether  imder  the  cir- 
cumstances the  verdict  is  sustainable  in  point  of  law. 

The  prisoners  are  in  custody  awaiting  sentence. 
Joseph  Patke,  Deputy- Assistant  Judge. 

Poland  for  the  prisoner8.^rhe  conviction  is  bad. 
It  is  not  an  indictable  offence  to  put  your  hand. 
into  an  empty  pocket  with  intent  to  steal,  but  an. 
offence  punishable  only  under  the  Vagrant  Act. 
It  is  not  alleged  in  the  indictment  that  there  waa 
any  property  in  the  pocket.  This  is  very  like  th» 
case  of  Jieg.  v.  M'P/ierson,  1  Dears.  &  B.  197,  where- 
it  was  had  that  a  man  who  was  charged  with 
breaking  and  entering  a  dwelling-house  and  stealing 
certain  specified  goods  could  not  be  convicted  tmless 
the  specified  goods  were  in  the  house,  not- 
withstanding other  goods  were  there.  [CocKBUBNr 
C.  J. — That  case  proceeds  on  the  ground  that  you 
must  prove  the  property  as  laid.]  In  the  couisa 
of  the  argument  Bramwell,  B.  put  this  very  case, 
and  said :  "  The  argument  that  a  man  putting  his 
hand  into  an  empty  pocket  might  be  convicted  oC 
attempting  to  st^  appeared  to  me  at  first  plausible  ; 
but  supposing  a  man,  believing  a  block  of  wood  to 
be  a  man  who  was  his  deadly  enemy,  struck  it  a 
blow  intending  to  murder,  could  ho  be  convicted  of 
attempting  to  murder  the  man  he  took  it  to  be  ?  " 
So  in  /Jm  V.  Saidder,  3  C.  &  P.  606,  it  was  held  that 
there  could  not  be  a  conviction  for  administering  s 
drug  to  a  woman  to  procure  abortion,  if  it  appear 
that  the  woman  was  not  with  child  at  all.  That 
case  was  before  the  Consolidation  Act,  24  &  25  Vict, 
c.  100,  s.  58.  [Bkamwell,  B. — ^You  may  put  this  case. 
Suppose  a  man  takes  away  an  umbrella  from  a 
stand  with  intent  to  steal  it,  believing  it  not  to  ba 
his  own,  but  it  turns  out  to  be  his  own,  could  he  ba 
convict^  of  attempting  to  steal  ?]  It  is  submitted 
that  he  could  not. 

Metcalfe  for  the  prosecution. — ^The  fallacy  in  the 
argument  on  the  other  side  consists  in  assuming 
that  it  is  necessary  to  prove  anything  more  than  aa 
attempt  to  steal.  The  intent  to  steal  it  is  con- 
ceded is  not  sufficient,  but  any  act  done  to  carry, 
out  the  intent,  as  putting  the  hand  into  the  pockety 
win  do.  [Cbompton,  J. — Suppose  a  man  were  to 
go  down  a  lane  armed  with  a  pistol,  with  the  inten- 
tion to  rob  a  particular  person,  whom  he  expected 
would  pass  tnat  way,  and  the  })erson  does  not 
happen  to  come,  would  that  be  an  attempt  to  rob 
the  person  ?] 

CocKBCBiT,  C.  J. — We  are  all  of  opinion  that  this- 
conviction  cannot  be  sustained,  and  in  so  holding  it 
is  necessary  to  observe  that  the  judgment  proceeds 
on  the  assumption  that  the  question,  whether  thero 
was  anything  in  the  pocket  of  the  woman  which 
might  nave  been  the  subject  of  larceny,  docs  not 
appear  to  have  been  left  to  the  jury.  The  case  was 
reserved  for  the  opinion  of  this  court  on  the  ques- 
tion, whether,  supposing  a  person  to  put  his  hand 
into  the  pocket  of  another  for  the  purpose  of 
larceny,  there  being  at  the  time  nothing  in  the 
I>ocket,  that  is  an  attempt  to  commit  larceny.  Wo 
are  far  from  saying  that,  if  the  question,  whether 
there  was  anything  in  the  pocket  of  the  woman 
had  been  left  to  the  jury,  there  was  not  evidence  on 
which  they  might  have  found  that  there  was,  and  in 
which  case  the  conviction  would  have  been  affirmed 
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But,  —inming  that  Uierc  wm  nothing  in  the  packet 
of    the    wonaui,    the    charge    of    attempting    to 

■commit  huceny  cannot  be  sustained.  Tliis  case,  we 
thinic,  is  governed  by  that  of  Keg.  r.  M'^Phtrmnl, 

.  and  tliat  an  attempt  to  commit  a  felony  can  only  be 
made  out  when,  if  no  interruption  had  taJcen  pUoe, 
the  attempt  could  have  been  carried  out  success- 
fully, and  the  felony  completed  of  the  attempt  to 
«ommit  which  the  party  is  dutrged.  In  this  case,  if 
there  was  nothing  m  die  pocltet  of  the  prosecutrix 
in  our  opinion  the  attempt  to  commit  larceny  can- 
not be  estaUished.  It  may  be  illustrated  by  the 
case  of  a  person  going  into  a  room,  die  door  of 
which  he  finds  open,  fw  the  purpose  of  stealing 
whatever  property  he  may  find  there,  but  finding 

<  nothing  in  die  room,  in  that  case  no  larceny  could  be 
fiommitted,  and  therefore  no  attempt  to  commit 
larceny  could  be  committed.  In  the  absence,  diere- 
fore,  A  any  finding  of  the  jury  in  this  case,  either 

■diiecdy  or  inferentially  by  their  verdict,  that  there 
was  any  property  in  the  pocket  of  the  prosecutrix, 
w«  think  that  this  coorictien  must  be  qtiashcd. 

__^      Cbni-ictum  gutulud. 

Rbq.  v.  Jobs  Glotsb. 

Eadiexxlemeat — Sdatiom  of  matter  and  ttnxat — County 
Court  baUiff. 

A  Cotmtg  Court  bailiff  wom  indicted  for  emhexzbm 
moHtj/t  of  the  proteculor,  the  high  bailiff.  The 
monegi  embezzled  trere  received  on  leeies  under  County 
Court  procemet: 

JJeld,  that  the  charge  could  not  be  tuttained,  a»  the 
relation  of  matter  and  tenant  did  not  exist  beliceen 
the  bailiff  and  high  bailiff,  nor  wat  the  bailiff  bound 
to  pay  over  the  money ttohim. 

Case  reionrcd  for  the  opinion  of  this  Court  at  the 
'Oxfordshire  General  Quarter  Sessions. 

The  indictment  contained  tiiree  counts : 

The  first  count  charged  that,  on  the  8rd  8q>t. 
1868,  the  prisoner  being  then  em^oycd  as  servant 
to  the  prosecutor,  did,  by  virtue  of  such  his  employ- 
ment, thrai  and  whilst  he  was  so  emjdoyed,  receive 
«iid  take  into  his  possession  certain  money,  to  the 
amount  of  12*.  3<£,  for  and  in  the  name  and  on 
account  of  the  prosecutor  his  master,  and  did  then 
fnmdulently  embezzle  the  said  money ;  aad  that  the 
prisoner  did  feloniously  steal,  take  and  carry  away 
the  said  money,  the  property  of  the  prosecutor,  from 
him  his  master  a»  aforesaid,  against  the  form  of  the 
statnte,  &c 

The  second  count  charged  that  the  prisoner  after- 
wards, and  within  six  calendar  months,  &c.,  to  wit, 
on  the  Ist  Oct.  1863,  being  the  servant  to  the  pro- 
«ecutor,  embezzled  luit.id.  (as  in  the  first  count). 

And  the  third  count  charged  a  similar  embezzle- 
ment of  ZL  6(.  9d.  on  the  11th  Oct.  18C8. 

The  prisoner  pleaded  to  the  indictment  generally, 
not  guilty.  On  the  tri^  the  jury  found  him  guilty ; 
but  the  justices,  before  whom  the  case  was  tried, 
reserved  for  the  consideration  of  the  Court  of 
Criminal  Appeal  the  following  question  of  law, 
iriiich  arose  on  the  trial,  and  judgment  was  post- 
poned and  the  prisoner  discharged  on  recognisance 
of  bail  to  appear  and  receive  judgment. 

Qucsdon:  Whether  the  prisoner  was  the  servant 
«f  the  prosecutor  within  the  provisions  of  the 
•tatute  24  &  25  Vict  c.  96,  ss.  C8  and  71  ? 

The  evidence  was  as  follows : — ^That  the  prosecutor 
Iteing  high  bailiff  of  the  Witney  County  Court, 
Appointed  the  prisoner  (by  the  allowance  of  the 
judge  of  the  court,  and  under  the  prorisions  of  the 
statute  9  &  10  Vict.  c.  95,  s.  31),  to  be  one  of  the 
huliffs  to  assist  the  high  hoiliff. 

^That  the  prisoner  in  his  official  capaci^  received 
the  three  sums  mentioned  in  the  indictment,  being 
the  amounts  of  three  levies  received  by  virtue  of 


prooesses  issued  est  of  the  court,  and  dist  he 
neglected  to  pay  over  the  amounts  to  the  regiitiv 
of  the  court,  but  embezzled  them,  and  that  oonie- 
quently  the  prosecutor  was  held  responsiUe  to  the 
County  Court. 

By  virtue  d  the  above  Act,  s,  81,  the  high  bulilf 
may  at  his  pleasure  dismiss  a  bailiff;  and  the 
pmaecutor  had  in  this  case  (subsequently  to 
the  ^jpropriathm  of  the  three  sums  of  money)  dis- 
missed the  prisoner ;  and  every  bailiff  so  appointed 
may  also  be  suspended  or  dismissed  by  the  judge. 
And  by  sect.  88,  the  high  bailiff  is  entitled  to  receiw 
all  fees  and  sums  of  money  allowed  by  the  Act  iD 
the  name  of  fees  payable  to  the  bdliff,  out  «f 
whidi  the  high  bailiff  is  to  provide  for  the  execution 
of  the  duties  for  which  such  fees  are  allowed,  and 
for  the  payment  of  die  assistant  bailiffs  accor^ag 
to  a  scale,  and  the  Ugh  bailiff  is  to  be  lesponsilile 
for  all  the  acts  and  defaults  of  himaelf  and  of  the 
bidliffs  ^pointed  to  assist  him,  in  like  manner  ss 
the  sheriff  of  any  county  in  England  is  responoUe 
for  the  acts  and  defaults  of  himself  and  his  crfBcen. 

Rule  81  of  the  Statutory  Bules  of  Fncdce  of 
the  court  is  as  follows : 

'Bmry  bkOlff  kvylng  or  raeelTbig  »Bj  raaaej  by  vbtM  oC 
an;  prooMw  inming  out  of  the  conn  of  wtakdi  he  l«  baiinr  AtH, 
within  twenty-ronr  hours  from  the  receipt  thereof,  pay  orcr 
the  Mme  to  the  regietiu'  of  mioh  court,  uul  ih&U  file  aach  pio- 
ceM  end  retain  the  eame  in  hiH  custody. 

Although  the  prosecutor  was  answerable  for  the 
acts  of  the  prisoner,  and  for  all  moneys  not  psid 
into  court  by  him,  yet,  as  the  sums  in  qnestico 
ought,  under  the  above  rule,  to  have  been  paid  to 
the  registrar  of  the  court,  the  question  arose  whether 
die  prisoner  was  in  law  the  servant  of  the  prosecntar 
as  laid  in  the  indictment. 
The  statute  9  &  10  Vict  c  95,  s.  116,  prorides: 
That  It  any  bailiff  of  the  court  nhall  be  charged  with  not 
duly  paying  or  aocovnting  for  any  money  levied  by  him,  nndir 
the  authority  of  this  Act,  It  Bhall  be  Uwful  (or  the  ialgt » 
inqolra  into  aucb  matter  in  a  somniary  way.  and  for  that  poN 
poee  to  nmimon  and  enforce  the  attendance  of  aO  naoowy 
psrtlea,  In  the  Ulte  maimer  aa  attendance  of  witneeaea  In  my 
cam  may  be  etifoieed,and  to  malce  aooh  order  thereupon  forda 
repayment  of  any  money  ao  levied  aa  af oteaald,  and  for  Ibe 
payment  of  such  damagea  and  ooata,  aa  be  ahall  think  ]»<, 
and  ahw  if  be  aha]!  tUnk  lit  to  impofie  anch  fine  upon  Aa 
bailiO,  not  exceeding  KM.  for  each  oBence,  aa  he  ihall  deeai 
adequate,  and  in  default  of  payment  of  any  money  ao  orderat 
to  be  paid,  payment  of  the  same  may  be  anXuroed  by  waA 
wayH  and  meauH  an  are  herein  provided  for  enfordug  a  judc* 
ment  recoTered  in  the  naid  court. 

HcoR  Hamerslkt,  Chairman. 

No  counsel  appeared  for  the  prisoner. 

Sleit^  for  the  prosecution. — ^The  conviction  if 
good.  The  relation  of  master  and  servant  existed 
in  this  case.  The  high  bailiff  ai^ints  the  bsiUS, 
and  has  power  to  dismiss  him :  (9  &  10  Vict  c.  95, 
s.  31.)  The  power  given  to  the  judge  of  the  Coimtjr 
Court  by  sect  116  of  the  9  &  10  Vict  c  98,  to 
inquire  into  the  bailiff's  conduct  and  fine  him  has 
reference  to  defaults  arising  out  of  moe  negligcaee 
and  carelessness  and  not  to  a  case  of  felony.  A 
servant  is  a  person  who  is  employed  by  another, 
and  bound  to  obey  the  orders  it  another.  [CoCK- 
BUKK,  C.J.— The  bailiff  is  bound  to  obey  the  ordcfs 
of  the  court  Ckoxttok,  J. — If  the  high  bailiff 
were  to  tell  the  bailiff  not  to  pay  over  monm 
levied  by  him  to  the  court,  and  he  were  to  obey,  m 
bailiff  mi^t  be  punished  by  the  court  for  not  par- 
ing them  over.]  It  is  submitted  that  the  boifaff  if 
the  servant  of  the  high  bailiff,  althon;^  he  if 
also  required  by  the  County  CoiHt  rules  to  pay  ov« 
moneys  levied  or  received  under  process  to  tht 
registrar. 

CocKBUBic,  C  J'. — ^Even  if  it  were  made  ovt,  whidi 
I  think  it  is  not  that  the  bailiff  is  the  servant  of 
the  high  bailiff,  lie  was  not  bound  to  pay  over  tliese 
moneys  to  his  master.  But  as  he  was  not  the  ser- 
vant of  the  high  bailiff,  and  this  was  sot  the  mooey 
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of  the  high  bailiff,  the  conviction  mtut  be  quashed. 
He  wu  anything  but  the  seirant  of  the  high  iMiiliff, 
aod  by  the  atotutoiy  rule  of  practice  he  wag  bound 
to  pay  the  moneys  to  the  registrar. 

Cboxpiox,  J. — Etoi  in  the  ca«e  of  a  bound  bailiff 
to  the  aheriff,  the  bailiff  is  not  answerable  criminally. 
I  nercr  heard  of  a  prosecution  against  a  bound 
bailiff  in  a  case  like  this.  The  bailiff  is  the  officer 
-ot  the  court,  and  he  was  not  bound  to  pay  these 
JBoneys  to  the  hi^  bailiff. 

The  rest  of  the  Court  concurring, 

CoHviction  qiiaAtd. 


OOXrXS  OF  aUXBK'S  benoh. 

Xtporud  bjr  JoHH  Thohtsox  ind  T.  V.  SJuntOBts,  Bsqn^ 
Barrtiten-at-l^w. 

Saturday,  June  4,  1864. 

LkmjtJt  AXD  omBBs  v.  Tids  Qitekv  (m  error). 

JmSttmaU — Error — Tux  counts  and  jiuhment  on  one 
mbf — lluarter  Mosioiu — Jurudiction — Contpiracy. 

Thepltt.  in  grrar  were  indicted  at  the  quarter  aettions 

ri  on  huXetment  containing  two  count*,  one  for 
ininp  mmmf  bg  fait  preternxM,  and  the  otAer  for 
a  emuptracf,  fy  JUvsr*  faim  pretence*,  to  defraud  the 
pneeaitor  of  hie  mon^.  Thof  were  found  ffailtg  tqxm 
tkt  tcond  comt  onb),  and  npcn  a  writ  of  error  the 
Tteord,  though  it  set  out  the  finding  andjuagment  upon 
Pieh  ttoond  count,  woe  whollj/  itilent  as  to  ang  Jtnding 
orjudgmeJt  19)011  the  first  count: 

Edd,  that  the  finding  and  judgment  iqmn  such  second 
count  aasgood, 

Bftke5ff6  Vict  c  86,  s.  1,  the  quarter  sessions  are 
prohibited  from  trying  any  persons  far  conspiracies, 
ezapt  conspiracies  to  commit  any  ifffence  whidi  the 
sttstom  have  juriediction  to  try  when  committed  by  one 
person: 

Btld,  that  a  count  charging  the  dtflt.  with  con^tiring, 
by  divers  false  pretences,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  the  said  A.  B. 
of  his  taoney  to  defraud,  sufficiently  showed  a  con- 
ipiiacy  unt/uti  the  Jurisdiction  of  the  quarter  sessions. 

This  was  a  writ  of  error  upon  a  conviction  of  the 
-defts.  upon  on  indictment. 

It  appeared  that  the  defts.  were  indicted  at  the 
Xoncashiie  Qnarter  Sessions  holdoi  at  Salford,  and 
the  indictment  contained  two  counts :  first,  a  count 
for  obtaining  money  by  false  pretences ;  secondly, 
a  count  for  a  conspiracy  to  obtain  such  money,  the 
material  port  of  such  second  count  being  as  follows : 

Tbat  the  nld  Benjuiln  Tatham,  Ik.,  being  evil  disposed 
{nwoi,  uid  cootriTlng  and  Intending  to  defraud  the  said 
^dierd  Besltjy  ot  bis  money,  nnlawfnlly,  knowingly  and 
Mignedly  did  amongat  thenuelTea  combine,  cooaplre,  con- 
Mmte  and  agree  together,  by  dlvera  false  pretenoea,  against 
the  fofm  of  the  statute  in  that  cose  made  and  proTided,  the 
etld  BJchard  Bealby  of  his  money  to  defraud,  against  the  fonn 
^  the  stotate  in  that  cose  made  and  provided. 

At  the  trial  the  jury  found  the  defts.  goilty  upon 
the  second  count  only,  and  they  were  accordingly 
sentenced. 

The  record,  as  made  up  and  returned  into  this 
toort,  contained  the  proper  averment  as  to  tiie  con- 
viction of  the  defts.  upon  such  second  coimt,  but 
'"IS  quite  silent  as  to  the  result  of  the  first  count, 
contdning  no  averment  of  acquittal  upon  such 
count. 

By  the  5  &  6  Vict  c  38  (the  Quarter  Sessions 
Jurisdiction  Act),  s.  1,  it  is  enacted  that 

Neither  the  Justices  of  the  peace  acting  In  and  for  any 
Monty,  riding,  dlrlalon,  or  liberty,  nor  the  recorder  of  any 
boront^  shall,  at  any  sessions  of  the  peace,  or  at  any  odjoom- 
ment  thereof,  try  ony  person  for  (initr  utia)  nnlawfoi  com- 
.Unatioiia  and  conspiracies,  except  conspiracies  or  combina- 


tiona  to  commit  any  othnoe  wbSch  sticfa  justioee  or  reoorder 
respectively  have  or  has  Jurisdiction  to  try  when  committed  by 
one  person. 

Cotlingham  now  appeared  for  the  defts.  (pits,  in 
error),  and  contende[(  first,  that  the  record  waa 
bad,  inasmuch  as  the  defts.,  being  convicted  al«ne 
upon  the  second  count,  it  takes  no  notice  of  flieir 
acquittal  upon  the  first  count,  for  tiiat  bong 
convicted  only  upon  the  second  coimt,  they  were 
entitled  to  have  an  entry  of  acquittal  upim  such 
first  count,  and  that  by  such  omission,  if  again  in- 
dicted for  the  offence  contained  in  such  first  count, 
they  would  be  unable  to  plead  either  autrefois  acquit 
or  autrefois  convict : 

R.  V.  Hm/es,  2  Ld.  Raym.  1518 ; 

O'ConmB  v.  The  Queen  (in  error),  11  CL  &  Fin- 
295-6  (Parke,  B.) 
Secondly,  that  as  the  quarter  sessions  have  only  a 
limited  jurisdiction  in  cases  of  conspiracy,  it  should 
appear  upon  the  record  that  the  conspiracy  was  one 
which  they  had  a  right  to  try,  and  that  in  the 
present  case  it  did  not  so  appear,  for  that  the  con- 
spiracy set  out  in  the  record  of  the  indictment 
might  be  to  do  some  act  not  indictable  at  quarter 
sessions,  such  as  to  defraud  as  a  bankrupt,  and  that 
therefore  the  nature  of  the  fraud  ought  to  have  been 
set  out,  that  the  court  might  see  that  there  was 
jurisdiction :  {Seg.  v.  Jones,  1  Dear.)  Thirdly,  that 
it  was  not  averred  on  the  record  that  the  defts.  were 
present  when  judgment  was  pronounced,  actual 
presence  being  requisite,  though  the  case  was 
one  of  misdemeanor,  corporal  punishment  being 
awarded  : 

1  Chit  Crim.  Iaw,  69«,  720. 

CaaqAeU  Foster,  contra  (who  was  directed  to  con- 
fine hisargiunents  to  the  first  objection  only),  argued 
that,  there  being  a  good  coimt  upon  which  judg- 
ment was  passed,  it  waa  immaterial  that  tJane  w«re 
other  counts  which  were  passed  over  in  sUence,  for 
that  separate  counts  in  an  indictment  stand  upon  Ae 
footing  of  separMe  indictments,  and  it  is  no  objection 
diat  no  judgment  is  given  upon  one,  if  a  ri^t  judg- 
ment is  given  upon  others,  and  that  at  any  future 
tiine  the  omission  can  be  supplied  if  necessary : 

Peak  V.  Oldhan,  Cowdl  ; 

aConneUv.  The  Queen,  Tindall's  judgment,  265; 

JloUomay  The  Queen,  2  Den.  295 ; 

Gregory  v.  The  Queen,  15  Jurist. 

Cottingham  in  reply. 

Blackbubit,  J.  (a)H— I  think  that  in  this  case  the 
Crown  is  entitled  to  judgment.  There  were  in  this 
indictment  two  counts,  and  the  jury  ought  regularly 
to  have  prononnced  a  verdict  on  both.  Ko  doubt, 
in  fact,  the  verdict  was  one  of  guilty  on  the  second 
count  and  of  not  guilty  upon  the  first  count ;  and  it 
is  by  a  misprision  of  the  clerk  who  drew  up  the 
record  that  the  first  count  is  untouched.  If  in  due 
time  an  application  to  amend  had  been  made,  it 
would  have  been  set  ri^t,  and  even  now,  if  any 
inconvenience  should  arise  to  the  prisoners  with 
reference  to  future  proceedings,  it  may  be  amended. 
At  present  I  cannot  speculate  upon  that.  Then 
comes  the  question  as  to  the  effect  of  the  omission 
upon  the  finding  of  the  jury.  As  to  that,  where 
there  is  an  issue  which  the  jury  have  to  try,  and 
they  imperfectly  dispose  of  it,  the  court  will  award 
a  ventre  de  novo.  We  need  not,  however,  inquire  into 
that,  for  here  there  has  been  no  imperfect  finding. 
But  when  there  are  two  counts  in  an  indictment, 
they  are  to  all  intents  and  purposes  two  separate 
indictments,  and  the  finding  upon  them  would  be 
as  though  they  were  separate  indictments.  An 
imperfect  finding  upon  a  count  might  be 
a  ground  for  a   i»niVe  de  novo;   but  if  there  is 

(a)  Cocklmm,  C  J.  and  Crompton,  J.  wen  sttttng  in  flw 
Conrt  tor  down  Coses  fieserred. 
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a  good  flnding  upon  a  good  count,  why  may  a 
deft,  not  be  convicted  upon  that  ?  There  is  nottung 
that  I  can  see  in  principle  against  it.  It  is  said  ttiat 
the  question  is  concluded  by  authority,  and  one  case 
is  cited  from  Ijotd  Raymond.  [His  Lordship  here 
Teferred  to  the  case,  and  continued :]  But  I  think 
that  case  has  no  l)earing  upon  the  present  one.  An 
indictment  has  no  analogy  to  a  civil  claim  where  the 
dum  is  entire,  whereas  in  a  criminal  case  each 
count  is  in  effect  a  separate  indictment.  In 
O'Cormdlv.  The  Qtieen,  Lord  Wensleydnlc,  then  Mr. 
Boron  Parke,  shows  that  this  was  his  view  in  his 
judgment  at  page  290.  I  certainly  cannot  see  why 
the  judgment  upon  one  coimt  should  not  be  sup- 
ported merely  because  there  is  no  judgment  upon 
another.  The  second  question  is,  as  to  whether  or 
not  the  second  count  (for  the  conspiracv)  sets  out 
an  offence  within  the  jurisdiction  of  the  court  of 
quarter  sessions  ?  It  is  a  count  for  a  conspiracy. 
[His  Lordship  here  read  the  count.]  The  object  of 
the  conspiracy  is  stated  to  be  to  defraud  the  pro- 
secutor of  his  money,  and  the  objection  is,  that 
inasmuch  as  the  quarter  sessions  have  only  a  limited 
jurisdidtion  in  cases  of  conspiracy,  the  coimt  should 
set  out  the  facts  of  the  fraud  so  as  to  show  whether 
the  offence  came  within  its  jurisdiction.  The  count 
alleges  that  the  defts.  conspired,  by  divers  false  pre- 
tences, to  defraud  Richard  Bcaley  of  his  money, 
against  the  form  of  the  statute.  Kow,  in  conspira- 
cies, it  is  not  required  that  the  object  of  the 
conspiracy  shoidd  be  set  out  so  precisely  as  though 
the  indictment  were  for  the  substantive  offence ;  all 
that  is  required  is  to  show  tliat  there  was  a  con- 
spiracy to  defraud,  and  before  flnding  the  bill  the 
gnwd  jury  must  be  satisfied  that  the  conspiracy  was 
to  defraud  the  prosecutor  of  his  money  by  false 
pretences.  There  were  other  technical  objections 
taken,  such  as  not  setting  out  the  false  pretences, 
and  then  there  being  no  allegation  that  the  defts. 
were  present  when  judgment  was  passed ;  but  there 
is  really  nothing  in  them,  and  the  case  of  Sfdurff  r. 
The  Queen,  U  Q.  B.  245,  is  in  point.  There  must 
therefore  he  judgment  for  the  Crown. 

Sheb,  J. — I  am  of  the  same  opinion.  It  appears 
there  were  two  counts  in  the  indictment,  and  that 
judgment  is  entered  only  upon  one  of  them.  Now 
the  two  counts  are  in  principle  the  same  as  two 
indictments,  and  the  record  shows  that  the  defts. 
were  tried  and  convicted  upon  one  count.  It  is 
said  that  the  record  is  tiad,  l)ecau8e  it  does  not 
appear  that  any  judgment  was  given  upon  the  first 
count.  It  certainly  does  appear  that  no  sentence 
was  passed  upon  it,  and  although  it  does  not 
say  that  tiie  defts.  were  acquitted,  it  is  rather  an 
imperfect  statement  than  a  statement  that  preju- 
dices, and  if  hereafter  there  is  any  difllcnlQr  it  may 
easily  be  set  right.  Upon  the  second  point  the  objec- 
tion was,  that  inasmuch  as  it  does  not  appear  upon 
the  face  of  the  second  count  that  the  offence  which 
the  defts.  conspired  to  commit  was  one  over  which 
the  qtuirter  sessions  had  jurisdiction  it  was  bad,  for 
tiiat  the  sessions  coidd  only  try  a  conspiracy  to  do 
an  act  which  would  have  been  triable  at  sessions. 
Kow  it  is  not  necessary  that  the  offence  in  a  charge 
of  conspiracy  should  be  set  forth  with  the  same 
particularity  as  would  be  required  in  stating  the 
substantive  offence.  Here  the  gist  of  the  offence 
is  the  conspiracy,  and  I  think  tiie  count  is  sufScient. 
Judgment  for  the  Crown. 


Ttmridan,  June  9,  ISM. 

Reo.  v.  The  CojonssioxERS  of  METSopoLnxx 
Police. 

Hackney  and  Stage  Carriage  Act — Ommbia  amdaeton' 
licences — Sutpenmon  for  miaconducl. 

The  Commissioners  of  3fetrcpolitatt  Poliee  hart  poieer 
under  the  &  if"!  TV(.  c.  86  to  subtend  the  itnam  of 
renewals  of  licences  to  omnibus  drivers  and  ronductm 
for  a  period,  for  misconduct  during  the  pnce£iij 
gear. 

This  was  an  applicatluu  for  a  mandamns  to  the 
Commissioners  of  the  Metropolitan  Police  to  grant  t 
licence  to  a  conductor  of  an  omnibus  under  the  6  4 
7  Vict.  c.  86  (an  Act  for  regulating  hackney  tod 
stage  carriages  in  and  near  London). 

The  applicant  had  been  a  licenswi  omnibos  con- 
ductor for  eight  years,  and  his  licence  expired  oa 
the  1st  June  last.  He  hod  made  the  usual  appUcatiaD 
for  the  renewal  of  his  licence,  and  produced  to  the 
Commissioners  of  Police  the  certificate  of  good  be- 
haviour required  by  sect.  8  of  the  statute  to  be  pro- 
duced to  the  registrar  (the  Commissioners  of  Police 
being  substitute  for  the  registrar  by  a  later  sta- 
tute). The  applicant  was  informed  at  the  office  of 
the  commissionera  tiiat  his  licence  was  suspended 
for  a  month  and  would  not  be  granted  until  Jnly  1. 
The  ground  of  suspension  was  that  the  aj^cint 
had  been  summoned  three  times,  and  fined  im  etch 
occasion. 

Tlie  following  are  the  sections  of  the  Act  te- 
ferred to  in  the  argument :  * 

Sect.  8: 

That  it  Hhall  be  lawful  tor  the  regixtru'  (of  metnipoBtu 
publio  cUTia^a)  to  gnat  a  licence  to  act  an  Mrer  of  tackner 
carriages,  or  aa  drlT«r  or  aa  conductor  of  metropolitan  Ma^ 
carriaKes,  or  ait  vratermao  (aa  the  caae  may  be)  to  Bey  peiwo 
who  £aU  produce  mich  a  oertitlcate  aa  aball  Hatittfy  th«  n^ 
trar  of  hia  good  behaviour  and  fltneaa  fur  anch  Bitustioo  re- 
apecttvelT.  Prorlded  alwaya  that  no  pereon  aliall  be  HoenM 
aa  auoh  driver  aa  aforesaid  who  ia  under  alxteen  yean  of  >(& 
and  in  every  auch  licence  ahall  be  apecifled  the  number  « 
aoeh  licence  and  the  proper  name  ana  aumame  and  plan  ol 
abode,  and  age,  and  a  dB»cripti(»i  of  the  pemon  to  whom  «A 
licence  ahall  be  granted,  and  in  the  case  of  a  waterman  oT  w 
atanding  or  place  at  which  he  ahall  be  thereby  authoriiwd  to 
act  aa  waterman  and  the  nature  of  hia  dndea,  and  erery  ack 
llcenoe  ahall  bear  date  on  the  day  on  which  the  same  kIuII  b« 
granted  in  the  month  of  May  in  any  year,  then  to  cuotinofl  in 
force  until  and  upon  the  flntt  day  of  Jtme  in  the  year  Mit 
following  that  in  which  the  name  ahall  be  granted,  euqit  b 
either  caae  the  name  ahall  he  sooner  revoked,  and  except  tbe 
time  (if  any)  during  which  any  such  llcenoe  shall  be  «»■ 
pended;  and  on  every  licence  of  a  driver  or  condoctor  ih» 
registrar  shaU  oausa  proper  columns  to  be  prepared  in  rtim 
every  proprietor  employing  the  driver  or  conductor  namec  to 
anch  licence  shall  enter  his  own  name  and  address  and  ib» 
days  on  which  such  driver  or  conductor  shall  enter  and  mH 
quit  hia  service  rei^ecttvely,  and  in  caae  any  of  the  px^f^ 
entered  or  Uidorsed  upon  any  licence  In  pomuance  of  tw 
Act  shall  be  erased  or  defaced  every  auch  licence  slwu  » 
wholly  void  and  of  none  effect ;  and  the  said  regUtrar  siuli.  ** 
the  time  of  granting  any  licence,  deliver  to  the  driver,  eoa- 
ductor,  or  waterman,  to  whom  the  same  ahall  be  granted  *tt 
abstract  of  the  laws  in  force  relating  to  anch  driver,  condndot. 
or  waterman,  and  of  the  penalties  to  which  he  isUaWewf 
any  mlacondoct,  and  also  a  metal  ticket  upon  which  then 
haU  be  marked  or  engraved  hia  olBoe  or  employment  M*» 
ntimber  correspondhig  with  the  number  shall  be  haettea  a 
auch  licence. 

Sect.  14 : 

That  before  any  such  licence  ahall  be  granted  a  reipiiMe' 
for  the  same,  in  such  form  aa  the  registrar  shall  from  ™ 
to  Sme  appoint  for  that  pnrpoae,  imd  aocompanied  wl*  "™ 
oerUfloate  aa  hereinbefore  ia  reqidred,  shall  be  made  ul 
signed  by  the  person  by  whom  such  licence  ahall  be  ragniiw: 
and  in  every  such  requisition  all  porticulani  as  the  n^sUV 
ahaD  require  shall  be  truly  aet  forth,  and  every  peiwo  »P- 
plying  for,  or  attempthig  to  procure  any  such  Boeaoe,  w» 
shall  make  orcaoae  to  be  made  any  falae  npreaentatioii  u 
regwd  to  any  of  the  aald  particnlais,  or  who  ahoU  endeavwr 
to  obtain  a  llcenoe  by  any  forged  reeommandaiionm  or  *■? 
shall  not  truly  answer  all  qneattons  which  ahoU  be  'M''™* 
of  him  in  relation  to  inch  application  for  a  Bcenoe;  •?*•*" 
every  person  to  whom  reference  ahall  be  made  whoswU  " 
regard  to  such  application,  wilfully  and  knowiiuly  ■"•*•"* 
misrepresentation,  shall  forfeit  for  every  such  oltence  tie  «m 
of  Ave  pounds,  and  It  shall  be  lawful  for  tte  r8gi»ir«f  w 
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jirocMd  [or  recoTeiing  of  aoeh  penalty  before  any  nuglatrMa, 
At  any  time  within  one  calendar  month  after  the  commteeloa 
«f  tJie  offence,  or  during  the  cnrrency  of  the  Ucenoe  no  Impro- 
peity  obtained. 

Sect  25: 

llut  it  dull  be  lawfnl  for  any  justice  of  the  peace  before 
Thorn  any  drirer,  condnctor,  or  waterman  shall  be  oon- 
Ticted  of  any  offence,  whether  imder  thin  Act,  or  any  other 
Act,  if  mich  juetloe  In  hie  diacretion  ihall  thlnlc  at,  to  revolce 
tlie  licence  of  anch  driver,  eondoctor,  or  waterman,  and  alra 
any  other  Ucenoe  which  he  ahall  hold  imder  the  provia  lonii  of 
thia  Act,  or  to  aoapend  the  same  for  noh  time  an  the  joattoe 
(ball  thbik  proper,  and  tor  that  poipose  to  require  the  pro- 
prietor, drlTcr,  conductor,  or  waterman  in  whose  poRseesion 
sixh  licence,  and  the  ticket  thereunto  belonging,  shall  then  be 
to  deliver  up  the  same ;  and  every  proprietor,  driver,  condtuv 
tor,  or  waterman,  who  being  so  required  shall  refuse  or 
xeclecl  to  deliver  up  such  lioence,  and  any  such  ticket  or 
eitEer  of  them  shall  forfeit  so  often  as  he  shw  be  so  required, 
and  refuse  or  negleet  aa  aforeeaid,  the  sum  of  61.,  and  the 
jiutiee  absU  forthwith  send  such  Uoence  and  ticket  to  the 
registrar,  who  shall  cancel  snch  licence  if  it  has  been  r»- 
vcdced  by  the  justice,  or  If  It  has  been  suspended,  shall,  at 
the  end  of  the  time  for  which  it  shall  have  been  suspended, 
radellver  such  Ucenoe  with  the  ticket  to  the  person  to  whom 
It  wss  granted. 

E.  James,  Q.  C,  in  sapport  of  the  application. — 
Eect  8  is  imperative  on  the  comraitwionen  to  grant 
a  licence  on  the  production  of  the  certificate  of  good 
liehaTiour.  If  the  commisgionerg  are  aatisfied  with 
the  certificate  they  are  boond  to  grant  the  licence. 
Mo  fmther  questions  have  been  asked  under  sect. 
U,  and  what  the  commissioners  have  done  is  in 
effect  to  inflict  a  punishment  upon  the  applicant, 
vliich  they  have  no  power  to  do.  The  justices, 
under  sect.  25,  are  the  proper  parties  to  do  that. 
{Mellob,  J. — ^That  section  relates  to  misconduct 
arising  after  the  granting  of  the  licence  and  during 
its  currency.]  The  consequence  of  suspending 
lieenoes  in  tlus  way  is  that  this  class  of  persons  are 
thrown  out  of  employ  and  subjected  to  a  fresh 
punishment  not  specified  by  the  statute. 

CocKBCBX,  C.  X— I  think  this  court  ought  not  to 
interfere.  The  jurisdiction  exercised  by  the  Com- 
nissioners  of  Police  is  essential  to  the  proper  conduct 
of  these  men.  It  is  quite  clear  that  the  commis- 
sioners are  not  bound  to  be  satisfied  with  the  mere 
production  of  a  certificate  of  good  behaviour,  but 
they  are  entitled  to  see  that  the  behaviour  has  been 
proper.  That  appears  to  be  so  from  the  provisions 
of  sect.  14.  Therefore  when  it  was  disclosed  that 
the  applicant  had  been  three  times  fined,  it  was 
■competent  to  the  commissioners  to  say  that  they 
would  not  grant  him  a  licence,  notwithstanding  sect. 
8.  If  then  they  could  refuse  the  licence  altogether, 
it  was  perfectly  competent  for  them  to  say  to  the 
apidicant  that  what  he  had  done  during  the  last 
yw  was  a  Btifficient  reason  why  they  should  not  at 
once  grant  him  a  licence,  and  that,  as  a  salutary 
checlc,  Uiey  would  withhold  it  until  July  1,  and 
that  if  he  returned  for  it  at  that  period,  they  would 
give  it  to  him. 

The  rest  of  the  Court  concnrring, 

ApjJicatton  refuied. 


Wedmtdc^,  Jane  8,  1864. 

Beo.  on  the  proeocntion  of  Tbokas  Tatlob  ».  The 
Dahldigiox  Local  Boakd  or  Health. 

11  *  12  Vict.  e.  63,  «».  45,  144, .  143  {Board 
ofHtaUi  Acty-2^  j-  22  Vict,  c  98, ».  68, 70, 78,  74 
{Local  Govtntment  Act") — Mandamua — Local  hoards 
— "It^urimafy  afftcting" — Watercourse — Right  to 
conqxTuatioH. 

£y  11  j-  12  I'tcf.  c.  63,  s.  45,  local  boards  are 
empmemd  to  amstmct  tewers,  and  bg  sect.  144  com- 
petuation  is  awarded  to  persons  injured  by  the 
exorcise  of  their  povoers. 

By  a»  21    i-  22  Vict.  c.  98  (tchich  incorporates  the 


farmer  Act),  s.  73,  local  boards  are  pnhibiled -from 
injmwttsly  affecting  am/  river  or  stream,  ffc,  or  the 
smtpb/,  guaUtg,  or  fall  of  water  contained  in  any 
nver,  stream,  ^-c,  in  cases  where  any  costpony  or 
individuals  would,  if  tlie  Act  had  not  passed,  been 
entitled  by  law  to  prevent  or  be  relieved  against  At 
injuriously  affecting  such  river  without  the  previom 
written  consent  of  Oie  parties. 

The  prosecutor  is  the  owner  of  a  water-mill  on  the 
river  S.,  and  as  a  riparian  proprietor  is  entitled  to 
the  flow  of  the  water  of  the  river  S.  to  his  mitt.  The 
defls.  are  the  Ijocal  Board  of  Health  of  D.,  and  some 
years  since  under  the  Board  of  Health  Ads  caused  a 
sewer  to  he  constructed  near  the  river  S.  The  remit 
of  the  construction  of  this  sewer  was  to  divert  and 
Aminish  the  supply  of  water  to  the  mitt. 

On  mandamus  to  compel  con^jeitsation  for  injuries  done 
in  the  exercise  of  the  powers  of  the  board: 

Held,  that  the  acts  complained  of  constituted  a» 
itguriously  affecting  of  the  river  &,  which  the  pro- 
tKtUor  would  have  been  entitled  by  law  to  prevent  or 
be  relieved  against.  That  tliey  might  still  have  becK 
the  ground  of  an  action  at  law.  Ihtit  they  therefore 
did  not  form  the  subject  of  compensation,  and  tluit 
the  mandamus  was  wrong. 

This  was  a  case  stated  for  the  oinnion  of  the 
court  by  an  arbitrator. 

It  appeared  that  by  lease  dated  the  2nd  March 
1868  George  Stonehouse,  being  seised  in  fee  of 
Blackwell-mill,  demised  the  same  for  ten  years  to 
the  prosecutor,  who  occupied  the  mill  until  some 
time  in  the  month  of  Much  1861,  and  carried  on 
the  business  of  a  miller. 

The  mill  is  situated  on  the  right  bank  of  the 
stream  called  the  Skeme,  and  at  a  short  distance 
below  the  town  of  Darlington,  -through  which  the 
Skeme  fiows. 

For  a  long  period  before  the  operations  of  the  dcfts., 
the  occupiers  for  the  time  being  of  Blackwell-mill, 
as  the  representatives  of  ordinary  riparian  pro- 
prietors without  any  prescription,  enjoyed  the  benefit 
of  the  waters  of  the  Kkemc  for  the  working  of  the 
mill,  and  the  prosecutor  was  entitled,  as  such  repre- 
sentative, to  the  use  of  the  waters  of  the  Skeme  for 
working  the  mill,  subject  to  the  rights  of  other 
riparian  proprietotB,  andtiie  exercise  by  the  defts.  of 
their  statutory  powers. 

The  defts.  were  constituted  a  local  board  of  health 
according  to  the  Public  Health  Act  1848,  by  a 
provisional  order  of  the  general  board,  dated  the  1st 
Aug.  1850,  and  confirmed  by  the  Public  Health  Act 
1850. 

In  the  year  1859,  the  defts.  constructed  a  drain  or 
sewer  from  a  point  above  Dariington  along  the  right 
bank  of  the  Skeme  for  some  distance,  then  for 
tome  distance  beneath  the  bed  of  the  stream  and 
terminating  in  a  cesspool  close  to  the  left  bank  of 
the  Skeme,  with  trap-doors  admitting  the  waters  of 
the  Skeme  into  the  sewer  for  the  flushing  thereof ; 
this  is  hereafter  called  the  first  sewer.  The  termi- 
nation of  the  first  sewer  and  the  discharge  or  return 
to  the  Skeme  of  the  water  so  admitted  being  higher 
up  the  Skeme  than  Blackwell-mill,  no  perceptible 
diminution  of  the  water  flowing  to  the  mill  was  occa- 
sioned while  the  first  sewer  terminated  at  that  place. 

In  the  years  1858  and  1859  the  defts.  constructed 
a  new  drain  or  sewer  in  continuation  o4  the  first 
sewer  from  the  place  where  it  so  terminated  as 
aforesaid  along  the  left  bank  of  the  Skeme,  to  a  new 
cesspool  considerably  lower  down  the  stream  than 
the  old  cesspool,  and  below  the  place  where  tho 
waters  of  the  Skeme  enter  the  dam  of  the  said  mill, 
and  beyond  the  district  of  the  board  of  health. 
This  new  drain  is  hereinafter  called  the  second 
sewer.  The  water  passing  through  the  second 
sewer  passes  to  the  Skeme  at  a  place  so  far  down  tho 
stream  as  to  be  lost  to  the  mill. 
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On  the  18th  Jane  1859,  after  the  first  and  second 
■ewers  were  connected  by  the  direction  of  the  per- 
son whose  business  it  was  to  flush  the  sewers  for  the 
board  of  heaJlth,  a  h(de  was  made  into  the  first 
sewer  for  the  purpose  of  letting  the  water  of  the 
Skeme  into  that  sewer  to  flush  it,  and  this  hide  con- 
tinned  open  until  some  time  on  the  20Ui  June,  when 
upon  the  compUint  of  the  prosecutor  it  was  flUed 
up  by  the  direction  of  the  surreyor  of  the  board  of 
healtiu  DuriuK  the  time  the  hole  continued  open  a 
lacge  portion  ofthe  Skeme  passed  through  the  hole 
into  we  first  sewer,  and  thence  into  the  second 
sewer,  and  was  wholly  lost  to  the  prosecutor,  and 
the  working  of  his  mm  was  thereby  stopped.  This 
is  the  first  head  of  the  prosecutor's  claim. 

During  the  construction  of  Ae  second  sewer  a  cer- 
tain quantity  of  the  water  of  the  Skemc  oozed  into 
the  second  sewer  by  reason  of  that  sewer  being  near  to 
and  below  the  bed  of  the  stream,  and  certain  under- 
ground springs  also  ooced  into  the  second  sewer, 
which  would,  but  for  the  making  oi  that  sewer,  have 
percolated  into  the  Skeme ;  and  such  quantity  of  the 
water  of  the  Skeme  was  lost  to  the  i»tMecutor. 
Bat  since  the  completion  of  the  second  sewer,  no 
portion  of  the  Skeme  or  of  the  said  springs  finds  its 
way  into  the  second  sewer  either  by  peroration  or 
otherwise.  This  is  the  second  head  of  the  prose- 
cutor's claim. 

Sinee  the  construction  of  the  seoond  sewer, 
any  water  which  passes  into  the  first  sewer 
through  the  trap-doors  is  lost  to  the  mill ;  but  the 
trap-doors  are  usually  kept  closed,  and  no  water 
passes  into  the  sewer  through  the  trap-doors,  except 
when  they  are  opened  for  the  purpose  of  flashing 
the  sewers,  whidi  is  only  done  occasionally,  and 
when  there  is  fresh  water  in  the  Skeme.  This  is 
the  third  head  of  the  prosecutor's  claim. 

Before  the  said  sewers  were  oonstracted,  the  sur- 
face drainage  water  from  the  town  of  Darlington, 
which  had  never  found  any  natural  definite  chan- 
nel, together  with  the  house  drainage  water,  was  con- 
tlucted  by  artificial  drains  into  the  Skeme.  These 
drains  were  altered  by  the  def  ts.  and  made  to  carry 
tiusir  water  into  the  flnt  sewer.  Since  the  oranpletion 
of  the  second  sewer  this  water  is  carried  by  it  below 
the  prosecutor's  mill,  and  is  thus  wholly  lost  to 
the  milL  This  is  the  fourth  head  of  the  prosecutor's 
claim. 

The  street  and  houses  of  the  town  of  Darlington 
are  supplied  with  water  from  the  river  Tee*  by 
means  of  waterworks  and  not  from  the  Skeme. 

The  questions  for  the  (pinion  of  the  Court  are : — 

1.  Whether  the  prosecutor  is  entitled  to  compen- 
sation, as  in  the  mandaana  suggested,  in  respect  of  all 
or  anyof  his  four  heads  of  daim. 

2.  Whether,  if  the  court  should  be  of  <^dnion  that 
the  prosecutor  is  entitled  to  compensation  upon  one 
or  more  of  the  said  heads,  and  upon  such  heads  or 
head  he  should  not  be  able  to  prove  any  substantial 
damage,  he  would  be  entitled  to  nominal  damages. 

Judgment  to  be  entered  for  the  Crown  or  defts. 
as  the  case  may  be. 

T.  Jonea  (with  him  J.  Henderion)  for  the  prosecu- 
tor.— ^The  injuries  caused  to  the  prosecutor's  rights 
by  the  operations  of  the  local  board  were  the  results 
of  acts  performed  by  them  in  the  exercise  of  their 
atatutoiy  powers,  and  are  the  proper  subject  of  com- 
pensation. The  right  and  obligation  of  local  boards 
in  reference  tothii^  parties  are  settled  bythell&12 
Vict.  c.  63,  and  21  &  22  Vict.  c.  98.  By  the  43rd, 
41th  and  45th  sections  of  the  earlier  statute  vast 
powers  are  given  them  to  make  sewers  and  deal 
with  the  property  of  others  for  that  purpose.  But 
by  the  144th  section  a  compensation  is  awarded  to 
those  who  may  have  suffered  damage  from  the 
employment  of  those  powers.  By  the  14ath  section, 
however,  they  arc  prohibited  from    injuring  and 


interfering  with  certain  public  works  therein 
specified,  and  also  with  watercourses  and  stiesma  in 
which  the  owners  of  mills,  &c.,  are  interested,  with- 
out a  written  consent.  Now,  if  this  section  wu  itill 
in  force,  it  might  be  conceded  that  the  remedy  br 
tiuaidamas  for  compensation  could  not  be  sustained. 
But  it  has  been  repealed  by  the  68th  section  of  the- 
21  &  22  Vict.  c.  98,  and  various  modifications  ian 
been  substituted.  By  that  section  the  abaotute 
prohibition  is  confined  to  public  works  alone ;  snj 
by  the  78rd  section  the  local  board  are  forUdden  to 
"  injuriously  affect  any  river,  stream,  fie,  in  csks 
wh«e  any  company  or  mdividuals,  would,  botfortiie 
Act,  have  been  entitled  by  law  to  prevent  or  be 
relieved  from,  such  injurious  effects."  The  mott 
natural  meaning  of  this  language  would  seem  to  be, 
Aat  the  board  may  be  permitted  to  interfere  with 
the  rights  of  persons  situated  like  tiie  proaecntor 
except  in  cases  where  the  acts  done  are  such  tliat  t 
court  of  equity  would  intervene  and  stop  tlwn  \ij 
injunction.  "The  question  therefore  ariscsi,  in  wbst 
cases  would  the  court  grant  such  an  injunctiacf 
The  rule  is  clearly  stated  in  Drewry  on  Ii^unctioa^ 
p.  249,  and  in  the  judgment  of  Lord  Brougham  in 
The  Earl  of  Ripon  r.Hobart,3  MyL  &  K  179,wb(n 
he  says :  "  If  tne  thing  sought  to  be  prohibited  it  ia 
itself  a  nuisance,  the  court  will  interfere  to  Mj 
irreparable  mischief  without  waiting  for  the  lendt 
of  a  trial,  and  will  according  to  the  circunutance* 
direct  an  issue  or  allow  an  action,  and,  if  need  be^ 
expedite  the  proceedings,  the  injunction  meantime 
being  continued.  But  where  the  thing  sought  to  be 
restrained  is  not  unavoidably  and  in  itself  noxioiu, 
but  only  something  which  according  to  ciiaun- 
stanccs  may  become  so,  the  court  will  refute  t» 
interfere  until  the  matter  has  been  tried  at  lav.* 
The  acts  performed  here  do  not  come  within  that 
rule ;  they  must  then  be  held  to  fall  within  the 
earlier  sections  of  the  11  &  12  Vict,  c  63,  and  m<r 
consequently  be  made  the  subject  of  compenaatko. 

W.  A.  Seto  (with  whom  was  Daviton)  for  the 
local  board. — The  prosecutor  has  shown  nq  ^gnoBi. 
here  for  compensation.  It  is  questionable  whether 
any  injuries  have  resulted  from  the  acts  corajilained 
of ;  but,  at  any  rate,  if  they  have,  they  constitute 
an  "  injurious  affecting  "  within  the  73rd  lectios, 
and  are  prohibited.  They  are,  therefore,  the  subject 
of  action.  The  argument  that  the  words  "prevent, 
or  be  relieved  from,"  must  be  confined  to  caiea 
where  an  injunction  would  be  granted,  is  fallsciotii. 
It  would  be  auJicient  if  the  parties  injured  vouU 
be  entitled  to  apply  for  injimction.  It  is  an  injuriooi 
affecting  if  there  has  been  damage,  however  inuU. 
He  referred  to 

The  New  ISver  Compaag  t.  JalmMn,  3  El  &  ISL  43a. 

T.  Jones  replied. 

Blackbcbk,  J. — ^I  am  of  opinion  that  our  jadg- 
ment  should  be  for  the  defts.  on  the  qnestiona  asked 
by  the  arbitrator.  The  Local  Board  of  Dariing- 
ton  have  constructed  a  sewer  under  the  pro»iJit»» 
of  the  Public  Health  Act  1848,  and  in  doing  w 
have  more  or  less  affected  die  waters  of  a  ■tream 
that  flowed  to  Ae  prosecutor's  mill.  The  mill  »•» 
not  an  ancient  one,  but  he  was  a  riparisn  po- 
prietor,  and  had  a  right  that  the  water  sfaould  c(^ 
down  to  his  mill.  He  has  been  more  or  lets  injnred 
by  the  operations  of  the  board,  and  the  onhr  quet- 
tion  is,  whether  they  are  injuries  for  which  he 
would  be  entitled  to  compensation.  If  theysre, 
then  the  mandatmu  to  the  defts.  is  right  But  if  they 
are  not,  if  they  are  such  for  which  an  action  at  1»» 
may  still  be  brought,  and  it  is  not  necesssiT  to 
inquire  what  the  action  shotdd  be,  then  Ae  dent 
are  entitled  to  succeed.  The  general  principleof 
law  is  well  established,  that  when  anything  to 
been  done  actionable  at  common  law,  but  authorited 
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Inr  Act  of  Parluunent,  then,  though  there  U 
Jammaa  to  the  party  affected,  yet  there  ia  no 
longer  iiijaria  ;  and  no  action  wUl  lie.  To  remedy 
this  injoitice  the  Legislature,  when  it  has  given 
powen  to  interfere  with  the  rights  of  third  persons, 
has  also  awarded  compensation  for  the  injuries  in- 
flicted by  the  exercise  of  those  powers.  But  when 
the  wrong  done  is  not  authorised,  an  action  may 
•till  be  maintained.  Now,  by  the  enactments  under 
consideration,  several  matters  actionable  at  law  are 
aanctiimed,  and  the  action  for  tliem  is  taken  away ; 
while  there  are  others  which  still  remain  unautho- 
rised. The  21  &  22  Vict.  c.  98,  s.  68,  repeals  the 
144th  section  of  the  11  &  12  Vict,  and  suMtitutes 
matter'  relating  entirely  to  works  of  a  public  nature. 
It  is  then  followed  by  the  73rd  section,  which  pro- 
vides that  nothing  in  the  Act  shall  be  construed  to 
authorise  any  local  board  to  injuriously  affect  any 
river  or  stream,  &&,  or  the  su^y,  quality,  or  fall 
<d  water  contained  in  any  river,  stream,  tcy  in  oases 
where  any  company  or  individuals  would,  if  the  Act 
had  not  passed,  have  been  entitled  by  law  to  prevent 
or  be  reheved  against  the  injuriously  affecting  such 
river,  stream,  supply,  quality,  or  fall  «f  water,  un- 
less they  shall  nave  first  obtained  their  written 
ooosent.  Now  the  obvious  meaning  of  this  is,  that 
they  shall  not  have  authority  to  injuriously  affect 
withont  the  consent  of  the  parties,  if  such  parties 
would  have  been  enritled  to  relief.  The  consent  is 
a  condition  precedent,  and,  unless  obtained,  the 
board  would  be  clothed  with  no  authority  tmder 
the  Act;  and  an  action  would  therefore  lie  if  an 
injury  baa  been  sustained.  Is  the  prosecutor  in  this 
tituation  t  I  think  he  is.  He  is  the  owner  of  a 
mill,  and  has  a  right  to  the  flow  of  water  to  it  as  of 
old ;  and  if  any  unauthorised  person  interferes  with, 
diverts,  or  takes  it  away,  he  is  entitled  to  maintain 
an  action  at  common  law,  and  also  to  seek  for  an 
injunction  ttom  the  performance  of  acts  which  are 
an  infringement  of  his  le^l  rights.  Equity, 
indeed,  might  not  interfepe  in  every  case  where 
Otexe  has  been  an  injury  to  a  \eg»X  right,  but 
still  the  matter  is  not  to  be  stopped  when  it 
may  be  compensated  for  in  damages.  A  court 
of  equity  may  exercise  its  discretion  in  inter- 
fering; but  still  the  question  would  be  whether 
or  not  the  act  done  was  authorised  by  the  Legisla- 
ture, and  whether  an  action  would  lie  even  if  a 
court  of  equity  would  iiot  interfere.  I  think  that 
this  view  is  confirmed  by  the  74th  section,  which 
allows  that  any  difference  of  opinion  between  the 
parties  as  to  whether  the  supply  of  water  has  been 
injuriously  affected  shall  be  referred  to  arbitrators 
who  are  to  proceed  and  decide  in  the  manner  pointed 
out  in  tbe  TOth  section,  and  by  that  section  it  is 
provided  that  if  the  arbitrator  shall  think  that  no 
mjury  will  be  caused,  the  board  may  proceed 
with  the  works;  if  they  think  that  an  injury  will 
be  caused  which  can  be  compensated  for  by  money, 
then  they  may  award  such  compensation  ;  but  if  they 
think  that  the  injury  could  not  be  so  compensated, 
then  the  board  shall  be  prohibited  from  proceeding 
to  do  »ay  matter  or  thing  in  respect  of  which  such 
opmion  is  given.  I  think  therefore  that.  If  they 
injuriously  affect  any  watercourse,  that  would  be 
illegal,  and  the  act  would  be  a  ground  of  action, 
but  not  for  compensation.  The  acts  complained  of 
by  the  prosecutor  in  the  present  case  ore  ranged 
under  four  heads.  Now  it  seems  to  me  doubtful 
whether  all  or  any  of  these  acts  constitute  a  ground 
of  complaint  at  all,  but  assuming  that  they  do,  then 
they  must  be  considered  as  acts  which  injuriously 
affect  the  prosecutor's  rights;  they  are  there- 
fore not  the  subject  of  compensation,  but  should 
form  the  boids  oi  an  action  for  damages. 

Skkb,  J.— I  am  of  the  same  opinion.    By  the  45th 
MctioB  of  the  Public  Health  Act  of  1848,  local 


boards  are  authorised  to  construct  sewers  under 
certain  conditions  mentioned  in  the  145th  section.. 
They  are  permitted  to  do  so  provided  they  do  not 
use,  injure^  or  interfere  with  certain  works  therein 
excepted.  It  miears  from  the  enaotaents  of  the- 
subsequent  Act  that  the  restrictions  were  considered 
too  lai^,  and  that  it  was  deemed  desirable  to  canflne- 
the  pr^iibition  to  public  works  under  the  manage- 
ment of  commission's  acting  by  virtue  of  an  Act 
of  I'arliamrait.  Acctodingiy,  by  Ae  68tii  section  of 
the  21  &  22  Vict  c.  98,  the  145th  section  of  the^ 
former  Act  is  repealed,  and  various  provisions  sub- 
stituted as  to  {nterference  with  public  wurics  and; 
other  worlcs  under  the  management  of  persona 
appointed  by  an  Act  of  the  Legislature.  Then  tliia- 
is  followed  by  the  73id  section.  This  section  doea 
not  aj:^  to  all  the  matters  contained  in  the  145th. 
section,  but  to  only  a  portion  of  them.  It  ptovidea- 
that  the  boards  shall  not  be  authorised  to  injuriously 
affect  any  reservoir,  river,  stream,  Ac.,  or  the  supply, 
quality,  or  fall  of  water  contained  herein,  in  cases 
where  a  company  or  individuals  would  bo  entitled  by 
law  to  prevent  or  to  be  relieved  against  such  injurious 
affecting,  withont  previously  obtaining  tb^  con- 
sent. Now,  I  undentand  these  words  to  mean,  that 
they  shall  not  only  not  use  or  interfere  with,  but 
shall  not  "  injuriously  affect,"  whieh  expression  is 
conaidetaUy  larger,  in  every  cose  whore  the  party 
oonoBmed  would  be  entitled  by  low,  that  is,  by  g<rfng^ 
to  law,  to  prevent  them  from  interfering  with  the& 
property  in  any  way  which  would  affect  it,  as  in  the 
present  instance,  by  diverting  the  supply  of  water. 
Therefore,  if  the  person  aggrieved  is  entitled  to 
prevent  or  to  be  relieved  by  a  court  of  equity,  the- 
board  would  not  be  authorised  to  do  the  act ;  and 
the  injury  would  be  a  ground  for  action  and  not  for 
compensation.  I  think  that  the  acts  done  here  were 
an  injuriously  affecting,  and  that  therefore  the 
moHtimuM  was  wrong. 

BLACxnnnc,  J.  stated  that  Mdlor,  J.,  who  hal 

been  obliged  to  leave  after  the  termination  of  BIr. 
Jones's  r^y,  had  requested  him  to  say  that  he  con- 
curred with  the  rest  of  the  court. 

Judgment /or  tlte  dtfU. 
Attorney  for  the  defts.,  H.  Jhaat,  Darilngton. 


Bko.  on  the  prosecution  of  Troxar  Stalet  akd- 
AKOiHBH   (apps.)    V.  Thx  Ovbrsbebs  of  thb 

POOB  OF  TRB  TOWHSRIP  OF  CaRTLBTOX,  IK    TUB 
PABISU  OF  BOCHDALB,  LaXCASUUB. 

Aor-rtKe— C  If  7  Will  4,  &  96,  «.  1—"  Net  amuat 
value" — " Reatonablg  expected  to  ht  from  year  to- 
year" — Meanim/  of—Cotton-mUL 

The  Gffi  WilL  4,  c.  96,  ».  1,  enactt  thai  "no  poor- 
rate  shall  be  allowed  which  ekaU  not  be  made  npott' 
an  ettimate  of  the  net  aiumal  txdue  of  the  heredila- 
menlt,  that  it  to  tag,  of  the  rent  at  which  the  »ame 
might  reataiuMj  ie  expected  to  ht  from  gear  to' 
year,"  f/v.  : 

Held,  that  the  rent  referred  to  in  that  tection  muet  be 
considered  to  be  the  rent  which  a  tenant  would  be 
expected  to  give  from  year  to  year  for  premises  in 
their  existing  condition,  and,  according  to  their 
actual  capacity  to  be  used  beM^tdaUy,  and  not  the 
rent  whidi  a  person  would  p€iy  tf  the  pro/ierly  were 
let  for  a  reasonable  term  of  years,  and  with  a 
prospect  of  their  future  increased  value  during  tlie 
term. 

Before  the  commenamaU  of  the  American  civil  war,  a 
cotton-mitt  furnished  with  the  necessary  machinery, 
situate  'at   C.  in  L~,  had  yielded  large  returns  mut_ 
been   asMtsed   at  an  annual  vabie  of  2WL    Sub-' 
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mquent  to  tie  toar  the  buximM  declined  to  tuck  a 
dnree  that  the  ownen  determined  to  ctase  to  work  the 
nulL  Thai  accordingly  dismiued  all  their  worloHen, 
with  the  exception  of  the  Jirenum,  TMa  latter  person 
theu  have  since  otJu  enq)loyed  to  attend  to  the  tnaehinery 
<ntd  keep  it  in  Jit  order  to  be  vaed  on  the  return  of 
more  favourable  times.  It  was  admitted  that,  should 
the  aar  cease,  the  mill  would  recover  its  former  value. 
It  was  further  admitted  that  the  ratealJe  value  of  the 
.mitt  to  be  used  as  a  warehouse  for  storing  machinery 
wasUlllOs.: 

'Meld,  that  the  mill  was  rateable;  but  the  amount  at 
which  it  was  to  be  assessed  was  the  latter  sum,  viz., 
its  value  as  a  wareliouse  for  machinery. 

This  was  a  casp  stated  for  the  opinion  of  the 

•court  with  the  consent  of  the  parties.    A  rate  was 

<duly  made  on  the  30th  April  1608,  for  the  relief  of 

the  poor  of  the  township  of  Castleton,  in  Bochdale, 

.And  duly  allowed. 

In  the  said  rate  the  apps  were  assessed  as  follows : 


Name  of  occupier. 


DeiicTiptJoD  of 
property. 


Steley  t  WUklnnon  |  MUL 


Neme  end  rituaUoD. 


Dichln  Qreen. 


On»8  estimated  TOlue,  noL    Bale  at  it.,  2U. 

The  mill  mentioned  in  the  assessment  was  at  the 
time  of  making  the  rate  a  cotton-mill  and  premises 
connected  therewith,  situated  at  Dichin  Oreen. 
At  the  time  of  making  the  rate  the  apps.  were  the 
owners,  and  so  far  as  hereinafter  stated  Uie  occupiers 
of  the  mill.  The  mill  was  furnished  with  a  steam- 
«nguie  about  forty  nominal  horse  power  with  a 
'jsuitable  steam-boiler  for  generating  steam  to  work 
(the  engine  and  warm  the  mill.  T^  mill  was  filled 
to  its  full  capacity  with  all  the  machinery  necessary 
for  the  purposes  of  a  cotton-mill.  Shafting  con- 
nected with  the  steam-engine  ran  throughout  the 
mill  for  the  purpose  of  turning  Uie  machinery ; 
steam  pipes  from  the  boiler  were  carried  through 
all  the  rooms  of  the  mill  for  the  purpose  of  warming 
.them. 

Before  and  up  to  the  time  of  the  mill  being 
-stopped  the  machinery  in  the  mill  was  used  for 
spinning  cotton.  Such  machinery  was  in  some 
instances  fixed  to  the  floors  in  order  to  its  steadier 
working,  while  in  other  instances  it  was  merely 
3>Iaced  on  the  floors  of  the  mill.  According  to  the 
(Custom  of  the  trade  this  spinning  machinery  was  in 
the  nature  of  tenant's  machinery  or  fixtures. 

Shortly  after  the  commencement  of  the  present 
civil  war  in  America,  the  business  of  the  apps.  fell 
off  very  much,  and  the  apps.  were  compelled  to 
reduce  the  hours  of  labour,  and  at  length  in  Jan. 
1862,  in  consequence  of  the  continuing  badness  of 
■trade,  the  apps.  determined  to  work  up  all  the 
cotton  they  had,  and  to  close  the  mill  and  discon- 
tinue business  therein  until  a  great  improvement  in 
the  trade  should  take  place. 

Accordingly  in  Jan.  1862  they  finished  the  work- 
ing of  the  cotton,  and  then  discharged  all  their 
workpeople,  except  the  fireman  whom,  and  whom 
alone,  they  have  since  employed  on  the  premises  at 
a.  considerable  reduction  in  his  wages,  fur  the  pur- 
pose only  of  keeping  the  steam  in  the  null,  and 
turning  the  engine  and  machinery  for  the  purposes 
and  in  the  manner  hereinafter  mentioned  ;  and 
since  tluit  time  they  have  not  had  any  goods 
whatever  in  the  mill,  nor  have  they  ever  worked 
the  same  except  to  keep  the  mill  and  machinery  in 
repair  and  ready  for  use  upon  the  revival  of  the 
trade.  Ever  since  Jan.  1862  the  rooms  of  the 
mill  have  been  kept  constantly  warmed  by  means 
of  steam  passed  from  the  boiler  through  the  steam 
pipes.  Steam  has  been  constantly  kept  up  in  the 
boiler,  which  has  been  from  time  to  time  cleaned  for 
the  purpose  of  keeping  the  same  in  projjer  condition. 
Ulie  steam-engine    has  been  worked  at  least  one 


hour  eveiy  day  except  Sundays;  the  shafting 
throughout  the  mill  has  been  turned  daily  by  the 
steam  engine;  every  part  of  the  machinery  has 
r«nained  in  its  proper  place  and  has  been  cleaned 
from  time  to  time  as  required.  Those  parts  of  the 
mat^inery  known  as  the  carding  engines,  twenty- 
four  in  number,  have  occasionally  been  turned  by 
means  of  the  steam-engine;  and  in  short,  rince 
Jan.  1862  all  parts  of  the  mill  and  machinery  hare 
been  oonstanUy  kept  in  perfectly  fit  condition 
to  be  used  on  the  revival  of  the  trade.  For  the 
purpose  of  so  kceinng  the  same  in  order,  and  for  this 
purpose  only,  the  apps.  have  been  compiled  to 
continue  the  services  of  their  fireman.  But  all  this 
has  been  done  to  keep  the  machinery  in  order,  as 
the  same  would  otherwise  have  been  much  depre- 
ciated and  would  in  time  have  become  worthless  si 
working  machinery.  The  gross  and  rateable  value, 
and  the  amount  of  rate  of  the  mill,  &c.,  as  appears 
in  tiie  said  assessment,  is  made  up  of  three  itemi 
and  in  manner  following : 

Estimated  gross      Rateable  p^. 

value.  value. 

Steam  at  21.  per  botae-    £  £    t.  t  >■ 

power SO    64A    0    6  S 

BnlkUng  of  mUl 176    14110   U  S 

Office 6    4  10    0  » 

««1  £110    0  £&  » 

The  assessment,  in  fact,  is  made  upon  the  enginei 
and  mill  as  if  the  same  were  in  full  work  and  oper- 
ation as  a  cotton-mill. 

The  office  is  a  detached  building  standing  separate 
from  the  mill  and  having  a  distinct  entrance,  and 
the  apps.  admit  their  liability  to  be  rated  for  it 
It  is  admitted  that,  prior  and  up  to  the  commence- 
ment of  the  present  war,  the  average  rateable  value 
of  the  mill,  as  mentioned  in  the  said  assessment, 
was  210/.,  composed  of  the  three  distinct  items  men- 
tioned, and  that  such  rateable  value  will  be  at  least 
as  great  when  the  trade  revives. 
The  questions  for  ihe  opinion  of  the  cotirt  are:  _ 

1.  Whether,  under  the  circumstances  stated  in 
the  case,  the  apps.  were  rateable  at  all  to  the  said 
rate  for  anything  bnt  the  office,  and  if  scs  for  what? 

2.  If  the  apps.  were  rateable  for  the  said  mill  and 
engine,  or  either  of  them,  were  they  rateable  a«  if 
the  same  were  in  full  work,  or  were  they  rateable 
on  the  said  mill  as  if  it  were  a  mere  warehouse  for 
storing  machinery,  or  were  they  rateable  on  the  niill 
and  engine  to  the  extent  of  the  rent  which  might 
have  been  reasonably  obttuned  if  the  same  had  been 
let  to  a  tenant  from  year  to  year? 

The  rateable  value  of  the  building  of  the  mill 
used  as  a  warehouse  for  storing  machinery  is,  for 
the  purpose  of  this  case,  agreed  to  be  14  U  10s. 

Joseph  Kay  appeared  to  argue  on  behalf  of  the 
reaps.,  bnt  the  Court  called  on 

HM  fat  the  apps. — ^The  mill  cannot  be  made  the 
subject  of  a  rate.  Real  property  can  only  be  rated 
at  the  net  annual  value  incident  to  its  occnpation, 
and  by  the  6  &  7  Will.  4,  c.  96,  s.  1,  the  net  annual 
value  of  hereditaments  is  declared  to  be  "the  rent 
at  which  the  same  may  reasonably  be  expected  to 
let  from  year  to  year,  free  of  usual  tenant's  rates 
and  tithe  commutation  charge,  if  any,  and  dednctfaig 
therefrom  the  probable  average  annual  costs  of  the 
repairs,  insurance  and  other  expenses,  if  any,  "***•" 
sary  to  maintain  them  in  a  state  to  command  snco 
rent"  Here  the  facts  found  show  that  the  mill  h» 
become  useless  as  a  mill,  and  that  it  is  maintuned 
at  a  loss  to  the  owners.  It  therefore  not  only  does 
not  at  present  produce  any  profit  to  the  occupew, 
but  would  not,  if  offered  for  lease,  be  likely  to  obtam 
a  tenant  There  is  consequently  no  value  that  cm 
be  assessed.  Nor  is  the  question  affected  by  the 
fact  that  the  mill  is  provided  with  machinery : 
Rex  y.  Tilt  Southai>tptonI>ocisCompai^UQ,B.iWi 
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Rjso.  V.  Overseers  of  Towssiiip  op  Oastlktos,  Lancashire. 


[Q.  B. 


JUg  V.  Tile  Birmingham  Gat  Light  Cotimam,  6  Ad. 
&  EL  634;  and 

JU^.  T.  J/aslam.  17  Q.  B.  220, 
establish  undoubtedly  the  principle  that  buildings 
to  which  raachinery  is  attached  are  liable  to  be 
nted  in  respect  of  such  machinery  ;  but  those 
dedsiona  were  based  on  the  ground  that  the 
premises  had  acquired  an  increased  value  from  the 
possession  of  the  machinery,  and  that  such  increased 
value  was  the  true  criterion  by  which  the  assess- 
ment was  to  be  regulated.  Bat  in  the  present  case 
the  machinery  gives  no  additional  value  to  the  mill ; 
it  can  only  be  regarded  as  furniture  placed  there 
for  safe  keeping,  and  it  has  never  been  decided  that 
fnniiture  was  liable  to  be  rated.  It  will  indeed  be 
oontended  that  there  is  a  probability  that  the  mill 
will  hereafter  become  valuable,  and  that  such  pro- 
spective value  cannot  be  excluded  from  considera- 
tion. But  the  judgment  of  Lord  EUenborough  in 
Bex  r.  Bedwarth,  8  East,  389,  shows  that  such  a  pro- 
position cannot  be  sustained,  and  that  it  is  only  the 
annual  value  during  the  period  for  which  the  rate 
is  made  that  can  be  computed. 

Jo»eph  Kay  for  the  rcsps. — ^Thc  amount  at  which 
the  overseers  have  assessed  the  mill  is  correct.  The 
Parochial  Assessment  Act,  in  addition  to  the  enact- 
ment referred  to,  has  a  proviso  to  tlio  effect  that 
"nothing  therein  contained  shall  be  construed  to 
alter  or  affect  the  principles  or  different  liabilities 
(if  any)  according  to  which  different  kinds  of  here- 
ditaments are  now  by  law  rateable."  According  to 
tiiese  principles,  the  test  should  be,  not  what  the 
property  may  let  for  for  one  year,  but  what  would 
be  its  valae  for  a  reasonable  term  of  years.  This  is 
Aown  by  the  case  of  Rex  v.  Mfrfield,  10  East,  219, 
where  it  was  held  that  saleable  underwoods,  although 
only  cut  down  once  in  twenty-one  years,  must  be 
rated  not  at  the  time  merely  when  they  were  cut 
down  and  produced  actual  value,  but  every  year, 
according  to  the  annual  average  value.  Here  the 
mill  may  soon  again  become  valuable.  A  tenant, 
therefore,  although  he  would  probably  not  give  any- 
thing for  the  mill  for  the  current  year,  would  pay  a 
fair  rent  for  a  reasonable  term  of  years ;  and  it  is 
at  this  rent  that  the  assessment  should  be  made. 

Blackbvrk,  J. — ^The  question  involved  in  this 
case,  although  undoubtedly  one  of  general  import- 
ance to  8  large  number  of  persons,  nevertheless  does 
not  present  any  great  difficulty.  It  appears  that  the 
mill,  the  subject  of  the  rate,  was  formerly,  while 
trade  was  in  a  flourishing  condition,  of  considerable 
annual  value  to  be  worked  as  a  cotton-mill.  It  was 
fixed  therefore  at  a  high  annual  rent,  and  the  occn- 
irier  rated  accordingly.  Times  have  since  changed, 
and  trade  has  declined  to  such  an  extent  that  it  has 
become  a  loss  to  carry  it  on ;  it  is  no  longer  worked 
as  a  cotton-mill,  and  money  is  actually  being 
expended  to  maintain  the  machinery  in  a  fit  state 
for  the  resumption  of  operations  on  the  return  of 
more  favourable  times.  On  what  principle  then  is 
the  mill  to  be  rated  ?  The  Parochial  Assessment 
Act  lays  down  the  rule  that  property  shall  be  rated 
"at  thie  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year  after  deducting 
tiie  probable  average  annual  costs  of  repairs  and 
o&er  expenses,"  with  a  proviso  upon  which  reliance 
has  been  placed  by  Mr.  Kay.  Now,  with  reference 
to  this  proviso,  I  may  remark  in  passing,  in  the  words 
of  Lord  Denman,  m  Rex  v.  Capel,  12  Ad.  &  Ell. 
411,  that  "it  is  very  inartificial  and  loose  to  a 
degree  which  renders  the  discovery  of  a  definite 
nteaning  to  all  its  parts  extremely  difficult." 
But  at  any  rate  I  do  not  consider  that  it 
can  govern  the  present  case,  as  there  is  nothing 
here  which  affects  relative  liabilities.  Applying, 
then,  the  principle  that  the  value  is  to  be  reckoned 

PUO.  Cas.— Vot.  m.] 


at  the  rate  at  which  the  premises  might  reasonably 
be  expected  to  let  from  year  to  year,  how  is  this 
mill  to  be  rated?  <Now  it  is  manifest  that  the  mill, 
under  existing  circumstances,  could  only  be  worked 
at  a  loss,  and  that  therefore  a  tenant  would  give 
nothing  for  it  to  work  it  as  a  mill.  In  this  sense, 
therefore,  the  mill  would  not  be  rateable  at  all,  a* 
there  would  be  nothing  to  rate.  Mr.  Kay,  however, 
says  that,  as  it  is  probable  that  cotton-mills  will 
soon  recover  their  old  value,  and  yield  their  former 
high  returns,  a  tenant  would  still  give  a  large  rent, 
if  he  could  obtain  the  mill  for  a  term  of  years,  and  * 
thus  render  it  profitable;  and  that  the  rent  he 
would  thus  give  should  form  the  amoimt  upon 
which  the  rate  should  be  levied.  But  this  would 
be  to  alter  the  language  of  the  Act,  and  to  sub- 
stitute the  words  "  let  for  a  reasonable  term  of 
years  "  for  the  existing  expression  "  let  from  year 
to  year."  I  do  not  think,  therefore,  that  this  con- 
struction can  be  sustained.  If  it  were  admitted, 
then  the  effect  would  be  that  a  person  who  took  s 
lease  of  minerals  for  a  term  of  years  would  be  liable 
to  be  rated  while  he  was  only  driving  his  shafts. 
The  Legislature  never  contemplated  such  a  result, 
but  only  designed  that  the  rate  should  be 
levied  upon  the  rent  which  would  be  given  for 
the  property  rehut  tic  ttantibut.  In  fixing  the 
price  at  which  property  is  to  be  sold,  future 
possible  profits  may  indeed  fairly  be  con- 
slderetl ;  but  they  cannot  form  an  element  in  the 
estimation  of  the  value  from  year  to  year.  It  is  not 
the  subsequent,  but  the  present,  annual  value  which 
is  contemplated  by  the  Act.  And  this  is  the  inter- 
pretation which  the  Court  of  Ex.  have  given  to  the 
expression  in  the  recent  case  of  The  Attorney-  General 
V.  The  Earl  of  Sefton,  2  Hurl.  &  C.  3C2 :  "  Future 
increased  value  might  form  a  very  proper  clement 
in  estimating  the  price  at  which  the  property  might 
be  sold,  but  cannot  be  regarded  in  assessing  the 
amount  of  rating."  But  while  I  caqpot  adopt  the 
principle  suggested  by  Mr.  Kay,  I  equally  differ 
from  Mr.  HoU  in  the  opinion  that  the  property  is 
not  rateable  at  all.  The  probable  rent  is  to  be  com- 
puted according  to  the  subject-matter,  and  the  real 
value  of  the  premises  to  be  assessed.  If  things  ore 
so  affixed  as  to  become  part  of  the  building,  then 
we  must  regard  them  as  if  they  were  permanently 
built  into  it.  But  if  they  are  not  so  affixed,  still 
their  presence  would  affect  the  yearly  value,  and  a 
tenant  who  hired  the  premises  would  certainly  take 
their  capacity  for  use  into  accoimt.  Their  present 
state  for  beneficial  use,  and  all  their  capacities,  must 
be  embraced  in  the  calculation.  It  must  also  be  con- 
sidered how  they  would  be  let  to  a  tenant  who  pos- 
sessed the  means  of  working  them  profitably.  There 
arc  many  persons  to  whom  a  certain  kind  of  pre- 
mises would  be  worthless,  while  there  are  others  to 
whom  they  would  be  exceedingly  valuable.  Take 
the  case,  for  instance,  of  a  railway.  To  an  ordinary 
individual  it  would  yield  nothing ;  but  by  a  companr 
with  their  carriages,  engines,  stock  and  other  appli- 
ances, it  is  worked  beneficially.  So  here  weAavc  a 
mill  with  machinery  which  would  be  valuable  to 
one  with  a  capacity  to  use  it.  It  is  obvious,  there- 
fore, that  it  18  property  for  which  rent  would  be 
given  by  a  millowner.  But,  if  it  be  regarded  fur- 
ther as  a  mere  warehouse,  in  which  machinery 
might  be  fitly  and  safely  stored,  it  is  still  property 
for  which  a  rental  might  and  would  be  paid.  And 
OS  the  sum  which  would  be  paid  for  such  a  purpose 
has  been  agreed  upon,  I  thltak  that  is  the  amount  at 
which  the  mill  should  be  rated. 

Sbeb,  J.  concurred. 
Judgment/or  the  rasps. ;  but  the  rateable  value  U 
be  reduced  to  UV.  10s. 


Digitized  by 


Goo^c 


74 


MAOISTBATES'  OASES. 


Q.B.] 


HaTWABD   v.   UvER8£EiU9,   &C.   OF    BrIXKWORTU,  Wu.T8 — CoB  V.  WtSB. 


[Q.B. 


Thomas  Hatwabd  (app.)  v.  Thb  Ovebsbbrs  of 
THE  Poor  of  the  Pabisk  of  Bbxkkwobth, 
Wilts  (reaps.) 

Poor-rate— e  ^  7  Will.  4,  c.  96,  m.  1 1  and  25  fr  2C 
Vict.  c.  103,  ».  15— .Yet  annual  value  of  hereditament 
— Actual  rent  paid. 

Jn  assessinfj  premises  to  tie  relief  of  the  poor  under 
the  6^-1  WilL  4,  c.  9^  ».  1 ;  and  25  ^  26  Vict, 
c.  103,  I,  15,  the  overseers  should  proceed  on  the 
estimate,  not  of  the  rent  actually  paid  for  the  pre- 

•  ntiset  by  the  occupier,  but  of  the  rent  at  tchich  they 
might  reasonably  be  expected  to  let  from  year  to  year. 

Three  farms,  situate  in  the  parish  of  B.,  were  let  at 
a  certain  sum  annually.  They  might,  however,  rea- 
sonably have  been  expected  to  let,  and  might  have  let, 
at  a  larger  sum.  The  overseers  assessed  their  occu- 
piers to  the  relief  of  the  poor  at  the  rent  actually 
paid  by  them : 

Held,  that  thm  were  wrong;  that  they  should  have 
adiapted  the  larger  sum,  viz.,  the  rent  at  which  the 
farms  might  have  been  reasonably  expected  to  let,  as 
the  estimate  of  the  net  annual  value  ;  and  that  the  rate 
must  be  amended. 

This  was  a  case  stated  for  the  ofdnion  of  the 
court  under  the  prorisions  of  stat  12  &,  13  Vict. 
c.  36,  s.  11. 

It  was  an  appeal  against  a  poor-rate.  The  rate 
so  appealed  agwnst  was  made  by  the  resps.,  in  ac- 
cordance with  the  raluation  lists  made  and  signed 
by  the  reaps.,  and  approved  by  the  assessment  com- 
mittee of  the  union  of  Malmesbuiy,  Wilts,  within 
which  the  parish  of  Brinkworth  is  situated,  pur- 
suant to  the  Stat.  25  &  26  Vict.  c.  103.  The  rate  was 
made  in  the  form  shown  in  the  schedule  annexed  to 
the  last-mentioned  statute,  and  the  several  sums 
inserted  in  the  column  in  the  said  rate  headed 
"  Gross  estimated  rental,"  as  representing  the  gross 
estimated  rental  of  the  several  properties  rated, 
represented  the  rentals  at  which  the  several  pro- 
perties were  actually  let  to  the  occupiers,  and  such 
rentals  had  been  ascertained  and  paid  by  reference 
to  the  retoms  of  the  rentals  of  the  said  several 

?ropertie8  made  under  schedule  A  of  the  Income- 
'ax  Assessment  Act,  and  were  identical  in  amount 
with  the  rpntals  of  the  said  several  properties  con- 
tained in  the  said  column,  and  the  app.  and  G. 
Adey,  J.  Spencer  and  R.  Matthews  were  respec- 
tively assessed  in  the  said  rate  in  respect  of  farms 
hereinafter  mentioned,  at  a  rateable  value  estimated 
on  the  basis  of  the  actual  rentals  paid  by  them  re- 
spectively to  their  respective  landlords,  and  ascer- 
tained in  manner  aforesaid.  The  farm  occupied  by 
the  app.,  and  in  respect  of  which  the  rate  appealed 
against  was  made,  contains  146a.  Ir.  7p.,  and  by  the 
rate  appealed  against  the  app.  was  rated  in  respect 
of  his  said  farm,  on  a  gross  estimated  rental  of  300/1. 
per  annum,  which  was  the  rent  paid  by  him  to  his 
Idhdlord,  and  was  a  rack  rent 

The  farm  of  the  said  John  Adey,  and  in  respect 
of  which  he  was  rated  in  the  rate  appealed  against, 
immediately  adjoins  that  of  the  app.,  and  contains 
244a.  3r.  7p.,  and  is  of  the  same  quality  and  of  at 
least  the  same  yearly  value  per  acre  as  that  of  the 
app.  In  the  rate  appealed  against  the  said  John 
Adey  is  rated  in  respect  of  his  said  farm  at  a  gross 
estimated  rental  of  400/.  a-year,  which  is  the  rent 
paid  by  him  to  kii  landlord.  The  said  farm  of  the 
said  John  Adey  at  the  time  of  the  making  of  the 
valuation  list  and  the  said  rate  would  readily  have 
let  and  reasonably  might  be  expected  to  let  from 
year  to  year  at  a  rent  of  more  than  400/.  a-year ; 
and  on  a  comparison  of  the  annual  valnes  of  tlie 
said  respective  farms  of  the  said  John  Adey  and 
the  app.,  estimated  with  reference  to  the  rents  at 
which  the  same  might  reasonably  be  expected  to  let 


from  year  to  year,  the  said  John  Adey  is  in  the 
said  rate  ratM  at  9«.  less  than  the  app.  In  like 
manner  the  said  J.  Spencer  and  R.  Matthews  iie 
rated  in  the  said  rate  in  respect  of  their  farms  at  a 
rateable  value  estimated  on  the  t«sis  of  the  rentals 
paid  by  them  to  their  landlords,  althongh  at  the 
time  of  the  making  of  the  valuation  lists  and  the 
rate  the  farms  would  readily  have  and  might  have 
been  expected  to  let  from  year  to  year  at  more  diaa 
the  said  rentals  respectively ;  and  on  a  comporiaoa 
of  the  aimual  values  of  the  farms  of  J.  Spencer  and 
K.  Matthews  and  the  apps.  respectively,  estunated 
with  reference  to  the  rents  at  which  the  same  mi^ 
reasonably  have  been  expected  to  let  from  year  to 
year,  J.  Spencer  and  R.  Matthews  are  in  the  lud 
rate  rated  at  \os.  and  lis.  per  acre  less  than  the  app. 
Upon  these  facts  it  was  contended  by  the  app.  before 
thejnsticesthat  the  rate  was  unfair  and  unequal,  inas- 
much as  it  was  based  upon  the  rents  actually  paid 
by  the  said  J.  Adey,  J.  Spcnccr,'and  R.  Matthews;  and 
that  such  rents  did  not  represent  the  annual  value 
of  their  respective  farms  as  defined  by  the  lit  sec- 
tion of  the  6  &  7  Will.  4,  c  96,  and  the  IStii  section 
of  the  25  &.  26  Vict  c.  103,  and  that  the  said  nte 
ought  to  be  amended  by  increasing  the  amounts  at 
which  the  said  J.  Adey,  J.  Spencer  and  R.  Mat- 
thews were  rated  in  the  rate,  in  proportion  to  each 
of  the  annual  values  of  their  respective  farms ;  bat 
the  justices  overruled  these  objections  and  decided 
that  the  said  J.  Adey,  J.  Spencer  and  R.  Mattliews 
were  properly  rated  on  the  iMsis  of  the  rentals 
actually  paid  by  them  to  their  respective  land- 
lords, and  on  this  ground  made  the  order  confirming 
the  said  rate. 
The  question  for  the  opinion  of  the  Court  is, 
WheUier,  under  the  circumstances,  the  justices 
were  ri^ht  in  making  the  said  order,  or  whether  the 
said  order  ought  to  be  quashed  and  the  rate  amended 
as  contended  by  the  app. 

Kingdon  (with  whom  was  Greville  Howard)  ap- 
peared for  the  apps. 

Herbert  Saunders  appeared  to  argae  for  the  resps. ; 

but  in  answer  to  a  question  from  the  Court,  admitted 
that  he  coidd  not  hope  successfully  to  sustain  the 
principle  on  which  the  rate  had  been  calculated. 

Blackbokm,  J.-*-I  think  that  the  case  is  perfectly 
clear,  and  that  the  rate  must  be  amended.  iM 
Legislature  has  stated  that  the  estimate  aoeoid- 
ing  to  which  the  rate  shall  be  calculated  shall 
be,  not  the  actual  rental  paid,  but  the  rent  at  which 
the  premises  might  have  been  reasonably  expected 
to  let  from  year  to  year.  The  rent  actually  paid  is 
no  doubt  prima  fade  the  estimate,  but  it  is  not  con- 
clusive. Here  the  premises  might  have  been  let  at 
a  larger  sum  than  that  demanded  by  the  landlords; 
and  the  rate,  therefore^  should  have  been  calculalrf 
on  that  amount 

Shbb,  J.  concurred. 

Judgment  for  the  app.  that  the  rate  be  amended. 

Apps.'  attorneys.  Price,  Bolton  and  Fllder. 
Ueips.'  attorneys.  Bower  and  Son. 


7\tetdin/,  May  24,  1864. 

Cob  v.  Wise. 

Public  commissioners —  Works  by — Damages  from — 
Liability. 

Persons  intrusted  with  the  performance  of  a  public  duty, 
dimAarging  it  gratuitously,  and  demselves  takmg  ■* 
personal  part  in  its  performance,  and  hoeing  a» 
funds  at  their  disposal  out  of  which  eompeasatim 
for  injury  arinng  from  the  negligent  acts  of  yttisnt 
Digitized  by  VJH^^^^^V  It 


MAGISTEATES'   CASES. 


75 


Q.B.] 


CoK  V.  Wise. 


[Q.  B. 


emploifed  bjf  them  can  be  made,  art  exempt  from  tie 
liability  in  respect  of  tnch  negligence. 

The  defendant  max  clerk  to  a  body  of  commissioners  con- 
stituted under  certain  Acts  of  Parliament  for  im- 
proeing  the  drainage  and  navi^idn  of  the  middle 
level  of  the  fens.  Such  commissioners  did  not,  and 
could  not,  personally  execute  and  maintain  tlie  works, 
and  it  was  necessary  that  they  should  appoint  otliers  to 
do  so.  The  works  gave  way,  and  the  property  of  the 
pit.  u-as  thereby  injured,  and  upon  tlte  trial  the  jury 
found  that  the  pit.  had  sustained  damage  by  the 
absence  of  doe  care  and  skill  on  the  part  of  the  com- 
missioners in  respect  of  the  tnaintainim/  of  a  certain 
sbice  erected  by  such  conunissiouers.  The  funds  which 
the  commissioners  were  empowered  to  raise  are  by  the 
statute  to  be  applied  to  "  executing  and  n>mf>leting  the 
several  works  of  drainage  and  the  several  other  works, 
matters  and  Aings  required  by  the  Acts  to  be  uuide, 
dnne  or  executed  by  the  drainage  commissioners  and  for 
the  general  purposes  of  canytn.j  the  Acts  into  execu- 
tion ;"  and  there  were  no  powers  for  tlie  appropriation 
of  funds  for  the  payment  of  daimges  : 

.Meld  (Blackburn,  J.  dissentients),  that  the  action  could 
not  be  supported. 

In  this  case  an  action  had  been  brought  by  the 
pit  aKunst  the  deft.,  who  was  clerk  to  the  com- 
miisioners  for  carrying  into  execution  the  7  &  8 
Vict  c.  10(5  (local)  lieing  "  An  Act  for  improving 
the  Drainage  and  Navigation  of  the  Middle  Level 
of  the  Fens,"  for  injury  done  to  his  land  by  the 
inundation  thereof  by  the  tidal  waters  of  the  sea, 
■occasioned  by  the  failure  of  certain  works  made  and 
•elected  by  the  said  commissioners  under  the  above- 
mentioned  statute. 

At  the  trial  before  Erie,  C.  J.  the  jury,  in  answer 
to  certmn  questions  put  to  them  by  the  learned 
judge,  returned  certain  answers,  whereupon  he 
directed  a  verdict  to  be  entered  for  the  pit.,  reserv- 
ing leave  to  the  deft  to  move  to  enter  it  for  the 
deft 

Sir  F.  Ketty,  Q.C.  having  accordingly  moved  and 
•obtained  a  role  nisi, 

Keane,  Q.C.,  D.  Brown  and  Phear  showed  cause. 

Sir  F.  Ketty,  Q.C.,  O-Jfo&y,  Q.  C,  Newton  and 
Metcalfe  in  support. 

(The  judgments  of  the  learned  Judges  are  so 
copious  and  comprehensive  that  it  is  unnecessary  to 
Sive  the  arguments  of  counsel.) 

Cur.  ado.  vult. 

Ubllor,  J. — The  deft  in  this  case  was  the  clerk  to 
the  commissioners  for  carrying  into  execution  the 
Act  7  &  8  Vict  c.  IOC,  being  "  An  Act  for  im- 
proving the  Drainage  and  Navigation  of  the  Middle 
I«vel  of  the  Fens."  The  pit.  was  the  proprietor  of 
lands  which  were  submerged  and  damaged  by  an 
inundation  of  the  tidal  waters  of  the  sea,  occasioned 
by  the  failure  of  certain  works  made  and  erected  by 
the  commissioners  under  the  provisions  of  the  Act 
above  mentioned.  The  cause  was  tried  before 
I<ord  Chief  Justice  Erie,  at  Norwich.  The  jury,  in 
fnswer  to  questions  put  to  them  by  the  learned 
jadge,  found  that  the  pit  had  sustained  damage, 
in  the  first  place,  by  the  absence  of  due  care  and 
skill  on  the  part  of  the  commissioners  in  respect  of 
the  maintaining  of  a  certain  sluice  erected  by  such 
commissioners ;  in  the  second  phice,  by  the  absence  of 
such  due  care  and  skill  in  not  providing  remedies 
against  mischief  after  the  sluice  was  destroyed  ; 
•nd  in  the  third  place,  by  reason  that  the  puddle 
»aUwag  notnuuie.  And  the  question  is  whether 
or  not,  upon  these  findings  of  the  jury  in  con- 
"■ctlon  with  the  evidence  given  in  the  case 
■and  the  tuoinung  op  of  the   judge,  the  commis- 


doners  are  liable  for  the  negligence  and  improper 
conduct  of  the  contractors'  agents  and  servants 
employed  by  them  to  make  and  maintain  the  works 
which  they  were  authorised  and  required  to  construct 
"  and  maintain  "  under  the  provisions  of  the  above- 
mentioned  Act,  there  being  no  finding  by  the  jury 
that  the  commissioners  had  negligently  or  im- 
properly employed  unskilful  or  incompetent  con- 
tractors or  agents  in  the  nixing  or  maintaining  of 
such  works,  or  had  any'  notice  or  knowledge  that 
the  bank  referred  to  in  the  137th  section  of  the  Act 
had  been  constructed  without  a  puddle  claywall,  in 
or  near  the  centre  thereof,  as  required  by  that 
section.  Upon  the  best  consideration  which  I  have 
been  able  to  give  to  this  case  I  am  of  opinion  that 
the  commissioners  being  trustees  for  public  pur- 
poses, and  acting  without  reward,  and  deriving  no 
tolls  or  profits  from  the  works  so  made  and  executed, 
not  possessing  any  means  of  raising  funds  except 
for  the  specific  objects  of  the  Act,  are  not  liable  in 
this  action.  I  do  not  deny  that  trustees  or  com- 
missioners acting  for  public  purposes  without  reward 
and  without  income  may  render  themselves  liable  in 
their  representative  character  {Sutton  v.  Clarke,  6 
Taunt  84 ;  Boubon  v.  Crowther,  2  B.  &  C.  709  to 
711;  Hall  V.  Smith,  2  Bing.  158)  by  acts  or 
damages  negligently  committed  or  made  under  their 
direct  order,  or  with  their  direct  sanction,  in  cases  in 
which  they  have  the  power  of  reimbursing  them- 
selves out  of  rates  or  otherwise  ;  but  I  doubt 
whether  all  the  cases  in  which  it  has  been  decided 
that  trustees  or  commissioners  may  so  become 
liable  in  the  absence  of  any  such  power  of 
reimbursement  can  be  reconciled  with  the  authority 
by  which  I  consider  myself  bound.  Each  case 
must  depend  upon  the  particular  provisions  of  the 
statute  under  which  commissioners  or  trustees  are 
empowered  to  act ;  but  it  never  could,  as  it  appears 
to  me,  have  been  contemplated  by  the  Legislature 
that  a  body  of  commissioners  gratuitously  acting  in 
the  execution  of  a  public  trust  could  be  liable  in  an 
action  forthe  negligence  or  want  of  skill  of  contractors 
and  agents  whom,  in  the  very  nature  of  things,  they 
were  obliged  to  employ,  and  whom  they  employed 
honestly  |believing  them  to  be  competent  and  skil- 
ful, without  at  the  same  time  making  provision  for 
enabling  them  to  raise  funds  to  answer  claims 
arising  from  the  employment  of  such  agents  or  ser- 
vants. The  duty  imposed  upon  the  commissioners  in 
this  case  was  not  only  to  make,  but  also  to  maintain  the 
works ;  and  if  it  was  an  absolute  duty  incumbent  upon 
them  under  all  circumstances,  thoy  have  failed  in 
the  performance  of  it,  but  such  failure  was  not 
owing  to  any  negligence  or  unskilf  ulness  on  their 
part,  but  was  simply  due  to  the  negligence  and 
unskilfulness  of  the  contractors  and  agents  whom 
they  employed,  believing  them  to  be  competent 
and  skilful.  The  words  of  the  section  which  im- 
pose the  duty  must  have  a  reasonable  interpreta- 
tion in  connection  with  the  scope  and  subject  of 
the  Act  and  the  constitution  of  the  body  of  com- 
missioners who  were  authorised  to  carry  its  provi- 
sions into  effect  It  would  not  have  been  sufficient 
that  the  commissioners  could  make  or  maintain  the 
works  in  question  otherwise  than  by  the  employ- 
ment of  contractors  and  agents,  and  the  real  obliga- 
tion resting  upon  them,  as  it  appears  to  me,  was 
bondjide  to  employ  such  contractors  and  agents  as 
they  believed  to  be  skilful  and  competent.  Had  it 
been  intended  to  impose  upon  them  the  duty  of  main- 
taining the  works  in  any  other  sense,  I  should  have 
expected  to  have  found  in  the  Act  some  provision 
for  levying  rates  to  meet  the  possible  consequences 
of  failure.  I  can  find  no  such  provision,  and  I  am 
drawn  to  the  conclusion  that  the  duty  imposed  upon 
the  commissioners  by  the  Legislature  was  not  an 
absolute  duty  to  maintain  the  works  under  all  con- 
tingencies, but  niOTely  to  take  reasonable  measures 
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and  to  cxerciw  due  care  and  skill  in  appointing 
proper   agents   and   contractors  for  that  purpose. 
There  are  cases,  such  as  the  IlacUn  Bridge  Com- 
pany v.  The  Local  Board  of  Southampton,  8  E.  &  B. 
800,  in  which   the  commissioners  hare  been  held 
liable  in  their  representative  charhcter  for  actual 
negligence  admitted  on  the  record,  without  it  also 
appearing  that  they  had  funds  out  of  which  they 
could  reimburse  themsclres  in  respect  of  damages 
and  costs.    But,  in  the  case  of  itnrX-  r.  U'l'/Ziauis, 
27  L.  J.  329,  Ex.,  which  followed,  and  professed  to  be 
in  a  great  measure  governed  by  it,  it  appears  to  have 
been  assumed  by  some  of  the  judges  that  in  each 
case  the  commissioners  had  the  means  of  reimburs- 
ing themselves  out  of  rates ;  and  it  is  to  be  observed, 
that  in  the  Hitchin  Bridge   Company  v.  The  Local 
Board  of  Southampton,  Lord  Campbell   and  Wight- 
man,  J.  rely  upon  sect.  13!)  of  the  Act,  which  em- 
powered the  board  to  render  amends,  as  implying 
that  an  action  might  be  maintained  against  the  board 
for  a  wrong.     The  cases  upon  this  subject  are  not 
all   easily  reconciled,  but  those  which   establish 
the  liability  of  trustees  or  commissioners  acting 
gratuitously  in  the  execution  of  a  public  trust  may 
be  classed  as  follows : — First,  cases  of  individual 
liability,    where    trustees    or   commissioners   had 
exceeded  or   abused  their  power;  secondly,  cases 
in  which  the  duty  or  obligation  imposed  upon  such 
trustees  or  commissioners    has  been  violated   by 
reason  of  directions  or  orders  given  by  them  for  the 
doing  of  the  very  acts  from  which  damage  to  others 
has  resulted  ;    thirdly,    cases   of    commissioners, 
trustees,  or  corporations,  authorised  to  construct  or 
maintain  works  for  trading  or  the  like  profitable 
imrposes,  such  as  dock  trustees,  corporations  acting 
as  proprietors  of  gas  or  waterworks  and  the  like,  in 
'which  cases,  although  they  may  act  without  reward, 
jet  the  subject  of  their  incorporation  or  constitution 
IS  to  make  and  maintain  works  yielding  profitable 
returns  either  by  tolls  and  dues,  or  payment  for 
services  rendered,  and  in  their  very  nature  were 
substitutions  on  a  large  scale  for  individual  enter- 
prise.   There  is  really  no  sound  distinction  between 
such  bodies  and  ordinary  trading  corporations,  such 
as  railway  and  canal  companies,  banking  companies 
and  market  companies.    It  is  true  that,  in  cases  like 
GMw  V.  The  Live/pool  Docks,  27  L.  J.  821,  Ex.,  and 
PenhaOow  v.  The  Mersey  Docks,  3  H.  &  N.  184,  and  30 
I<.  J.  329,  Ex.  Ch.,  the  trustees,  although  receiving 
tolls  and  dues  for  the  use  of  their  works,  were  them- 
selves unsalaried,  and  the  surplus  of  the  profits 
earned  from  time  to  time  was  paid  over  to  public 
objects ;  still  they  were  constituted  and  incorporated 
for  the  very  purpose  of  earning  profits  by  the  use 
which  was  to  be  made  of  their  works.  To  the  extent 
of  their  earnings  from  the  works  so  made  and  main- 
tained, it  would  have  been  justly  impolitic  to  exempt 
them  from  a  liability  to  which  all  individual  owners 
of  similar  works  are  subject.    They  kept  open  their 
dock  to  the  trading  public  for  reward  when  it  was  in 
a  ffangerous  condition,  and  inasmuch  as  they  had 
the  means  of  knowledge  that  it  was  so,  and  took 
no  measures   to    obviate   the  danger,  the  maxim 
rt^Mmdeat  superior  was  properly  applicable  to  such  a 
case.     Penhallow    v.   The   Mersey  Docks    does    not 
govern  the  present  case,  which   falls  within   the 
reasoning  of  Hall  v.  Smitlt,  2  Bing.  156 ;   Dunctm  v. 
FiwOater,  C  CI.  &  i\  894 ;    and    HoUiday  v.    St. 
Leonoras,  Shoreditch,  4  L.  T.  Bep.  K.  S.  406,  and 
odier    similar    authorities.      The    commissioners 
ate   authorised,    for   p\Alic   works,  to   erect  and 
maintain  great  works  in  drainage  and  navigation. 
They  derive  no  other  profits  from  the  execution  and 
maintenance  of    the   works  than   a  share  in  the 
beneficial  results  anticipated  therefrom,  and  funds 
for  their  construction  and  maintenance  are  raised 
by  rates  imposed  upon  the  districts  supposed  to  be 
lieneflted  thereby ;  bat  no  business  is  authorised  to 


be  carried  on  for  profit,  nor  are  any  tolls  authorited 
to  be  taken  for  any  use  of  the  works.    The  object 
is  public,  although  the  direct  benefit  is  local.    It  is 
not  in  any  respect  analogous  to  lading  or  carrying- 
or  affording  dock  accommodation  for  profit.    The 
The  commissioners  have  no  property  except  such  as- 
is  strictly  incident  to  the  machinery  for  making  and: 
maintaining  the  works  and  raising  the  necessary 
rates,  and  they  have  no  power  to  levy  a  rate  for  any- 
other  purpose.  In  trading  and  carrying  corporations. 
it  is  reasonable  that  the  funds  to  be  earned  should, 
be  applicable  to  all  consequences   of  their  business-;, 
but  here  the  only  funds  authorised  to  be  raised  are- 
strictly  limited  to  the  construction  and  maintenance- 
of  the  works.    This  appears  to  me  to  amount  to  a. 
strong  intention  that  it  was  never  contemplated  by 
the  Legislature  that  the  commissioners  were  to  be- 
liable  under  cireumstances  like  the  present.    Most 
of  the  cases  on  this  subject  are  reviewed  by  the- 
Court  of  C.  P.  in  IMliday  v.  St.  Leonard's,  bhort- 
ditch,  4  L.  T.  Rep.  N.  S.  400,  in  which  Byles,  J.,  who 
tried  the  case  of   Whitehouse  v.  Fellowes,  4  L.  T.  Rep. 
N.  S.  177,  so  much  pressed  in  the  argument  before 
us,  explains  that  in  that   case,   "the  defts.  weie- 
personally  cognisant  of  and  parties  to  the  works 
which  caused  the  injury,"  and  so  distinguished  it 
from  the  case  under  consideration.    It  is  not  neces- 
sary for  me  to  examine  the  authorities  in  detail ;  but 
it  will  bo  found  that  all  those  which  establish  the 
liability    of    trustees,   commissioners,    or  persons 
clothed  with  the  gratuitous  execution  of  a  public 
trust  are  included  in  one  or  other  of  the  classes^ 
above  referred  to.    As  was  said  by  Lord  Cottcnhsm 
in   Duncan  v.   Findlater,  "  cases    may  possibly  be 
supposed  in  which  the    funds  raised  by  a  statute 
would  be  liable  for  acts  done  strictly  in  pursuance 
of  the  directiops  of  the  statute  ;  but  none  in  which 
such  funds  would  be  liable  for  acts  done  without  the 
authority  of  the  statute.    It  was,  however,  strenu- 
ously contended  on  the  part  of  the  pit.  that  althou^ 
a  judgment  in  his  favour  might  be  fruitless  owing 
to  the  absence  of  any  funds  out  of  which  it  could  be 
satisfied,  or  the  means  of  raising  any,  that  he  was 
nevertheless   entitled    to   our  judgment,    and  he 
argued    that    various  provisions    of    the   statute 
7  &  8  Met.  c.  106,  proved  that  it  was  contempUted 
that  actions  might  be  brought  against  the  commis- 
sioners for  acts,  &c.  done  by  them  and  expressly 
excepted  them  from  personal  liability,  except  in 
cases  of  wilful  neglect  or  default,  and  in  all  other 
actions  or  suits  directed  that  execution  on  any  judg- 
ment or  decree  should  be  executed  against  the  goods 
and  chattels  of  the  commissioners  belonging  to  them 
by  virtue  of  their  office.    There  may  be  cases  in 
which,  although  there  are  no  existing  funds  or  means 
of  raising  any  to  satisfy  judgments,  it  is  no  anstrer 
to  say  an  action  is  brought  on  a  debt  or  contract 
expressly  authorised  to  be  entered  into,  or  for  an  act 
within  the  scope  of  the  authority  of  the  commis- 
sioners to  do,  and  to  which  they  might  law-fuUy 
apply  their  funds  if  they  had  any  (Pktlk'ster  v.  7m- 
Mayor  of  Gravesend,  9  C.  B.  774,  and  BendaU  v.  King, 
17  C.  B.  479);   but  I  do  not  consider  them  s» 
analogous  with  the  present.    With  a  view  to  see 
how  the  argument  urged  on  the  part   of  the  pit- 
applies  to  the  present  case,  it  may  be  well  to  con- 
sider the  effect  of  the  provisions  referred  to  which 
prsvide  for  the  indemnity  of  the  commissioners  oat 
of  the  moneys  to  be  raised  by  virtue  of  the  ssio 
Acts.    By  sect.  19  it  is  enacted  that  nothmg  In  any 
deed  or  contract  by  the  said  Act  authorised  to  be 
made  by  the  said  commissioners  for  the  purposes  of 
the  said  Act  should  charge  or  affect  the  persons  of 
the  comnussioners  or  their  own  lands,  &C.,  with  <K 
for  the  performance  of  anything  contained  in  any 
such  instrument,  but  that  all  damages,  &c  i"*"J[ 
action  in  consequence  of  such  instnmient  or  ^"* 
such  commissioners  should  otherwise  be  put  to  V 
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■virtue  of  the  said  Act  should  be  discharired  out  of 
the  moneys  to  arise  by  virtue  of  the  said  Act,  &c., 
nnlen  such  suit  or  diwiage,  &c.  should  have  udsen 
in  conseqoence  of  the  wilful  neglect  or  default  on 
the  part  of  the  commissioners  incurring  the  same. 
'Then  by  sect.  20  it  is  enacted,  that  in  all  actions, 
4c.  in  respect  of  any  matter  or  thing  relating  to  the 
execution  of  the  act  by  or  against  the  said  commis- 
•Aonen,  it  should  be  sufficient  to  state  the  names  of 
two  of  the  said  commissioners  or  their  clerk  as  pit. 
•or  deft ;  and  then  by  sect.  21  it  proridcs  that  execu- 
tions are  to  be  executed  on  the  goods  and  chattels 
«f  the  commissioners  by  virtue  of  their  office ;  and 
•«ect.  22  indemnifies  the  commissioners  or  clerk  in 
<wbiMe  name  suits  may  be  brought  or  defended  out 
cf  the  moneys  in  the  hands  of  the  treasurer  against 
jUI  costs  and  suits,  and  enacts  that  no  such  commis- 
sioner or  clerk  shall  be  personally  liable  for  pay- 
ment thereof,  unless  the  action  should  have  arisen 
in;  consequence  of  his  own  wilful  neglect  or  default. 
'It  qypears  to  me  that  these  clauses  are  strong  to 
sbmr  the  nature  of  the  liability  which  the  commis- 
sioners may  be  called  upon  to  bear  in  acting  in  the 
execution  ra  this  Act.    They  must  necessarily  enter 
4ito  deeds,  and  instruments,  make  contracts  and 
employ  agents.     The  statute,  therefore,  provides 
Ihat  all  liability  to  arise  in  consequence  of  such 
instruments,  or  which  any  commissioner  shall  other- 
"wise  be  put  to,  shall  be  discharged  out   of   the 
moneys  to  arise  by  virtue  of  the  said  Acts,  unless 
the  same  be  the  consequence  of  "  wilful  default  or 
neglect"    These  are  the  only  provisions  which  re- 
gulate the  indemnity  of  the  commissioners,  and  it 
cannot  be  supposed  that  the  Legislature  could  have 
contemplated   any  other  liability  than  that  arising 
out  of  the  execution  of  the  deeds  and  instruments, 
tmd  tke  employment  of  contractors  and  agents,  for 
ilhe  execution  of  the  work,  and  raising  the  neces- 
■Mtj  funds,  or  a  liability  arising  out  of  the  wilful 
iteglect  and  default  of   the   commissioners.     The 
'former  liabili^  waa  imposed  on  the  funds  to  be 
nised  under  the  Act.   The  latter  was  to  be  borne  by 
the  individual  commissioners.     There  is  no  thiid 
coarse  apparently  contemplated  by  the  Act,  and  I 
think  that  its  provisions  tend  to    show  that  the 
Kmedy  of  the  {dt  must  be  against  the  commissioners 
personally,  inasmuch  as  they  have  been  guilty  of  no 
-wilful  d^ault   or  neglect,  nor,  under  the  circum- 
stances, can  it  be  against  them,  in  their  corporate 
oqncity,  because  they  have  no  funds  which  they 
«an  apply  nor  the  means  of  raising  any  to  answer 
for  damages  arising  to  the  pit.,  or  any  ef  the  grounds 
of  nonfeasance  or  neglect  imputed  to  the  deft    In 
my  opinion,  therefore,   the   rule   should  be  made 
absolute. 

Blackbckn,  J. — ^In  this  case  I  have  come  to  a 

■conclusion  different  from  that  of  my  Lord  and  my 
brother  Mellor,  and  I  think  that  the  rule  to  set  aside 

'the  verdict  for  tiie  pit  ought  to  be  discharged.  The 
action  is  against  the  clerk  of  the  drainage  com- 
ndsrioners  for  carrying  into  execution  the  statute 
7  &  8  Vict  c.  105,  for  improving  the  drainage  and 
navigation  of  the  middle  level  of  the  Fens,  as  repre- 
senting the  drainage  commissioners.  The  declara- 
tion, ttfter  referring  to  the  187th  and  188th  sections 

■of  the  Act,  which  authorise  the  drainage  com- 
missioners to  make   a  certain  cut,  and  by  which, 

-amongst  other  things,  it  is  enacted  thattfac  drainage 
oommissioners  shall   "make  and  maint^n  a  good 

-and  substantial  sluice  of  brick  and  stone,  at  or  near 
the  opening  of  the  cut,  to  exclude*  the  tidal  waters," 

'  alleges  that  the  cut  and  sluice  were  made,  and  then 
sets  forth,  by  way  of  breach,  that  the  drainage  com- 
missioners "  so  carelessly,  negligently,  unskilfully 
and  wrongfully  conducted  themselves  in  and  about, 
i»Ur  alia,  making  and  maintaining  the  said  sluice 
Soed  and  substantial,"  that  in  consequence  the  Xidt^ 


waters  burst  in  and  flooded  the  pit's  land.  The 
material  plea  was,  not  guilty.  On  the  trial  before 
the  Lord  Chief  Jtstice  of  the  C.  P^  it  was  proved 
that  the  sluice  did  give  way,  and  the  tidal  waters 
broke  in,  flooding  tiie  pit's  land  and  occasioning 
much  damage.  'There  was  much  evidence  given  as 
to  the  cause  of  this  accident  The  Chief  Justice 
left  several  questions  to  the  jury.  Their  finding, 
so  far  as  bears  on  the  present  point,  was,  that  the 
damage  to  the  pit.  was  not  caused  by  the  absence  of 
due  care  and  skill  on  the  part  of  the  defts.  in  respect 
of  making  the  sluice,  but  they  also  found  that  it 
was  caused  by  the  want  of  due  care  and  skill  on  the 
part  of  the  dcfts.  in  maintiuning  the  sluice.  It  is  on 
this  latter  finding  that  I  think  the  pit  entitled  to 
retain  his  verdict ;  and  I  therefore  omit  noticing 
any  other  part  of  the  verdict.  The  drainage  com- 
missioners, from  the  nature  of  their  body,  could 
not  do  anything  in  the  nature  of  maintaining 
the  sluice,  except  through  tiie  instrumentality  of 
their  officers,  and  the  surveyors,  engineers  and  other 
agents  acting  for  them ;  and  it  was  argued  on  behalf 
of  the  pit,  that,  therefore,  the  finding  of  the  jury 
must  be  understood  as  meaning  that  the  defts.  had 
negligently  chosen  incompetent  persons  to  whom 
they  had  entrusted  the  superintendence  and  main- 
tenance of  the  works ;  but,  on  looking  at  the  evidence 
and  summing  up,  I  think  that  the  finding  cannot  be 
so  under8too<l.  I  think  it  must  be  understood  as  a 
finding  that  the  sluice  might,  by  due  skill  and  care, 
have  been  maintained,  and  that  due  skill  and  care 
were  not  applied  to  maintain  it  It  was  negligence 
on  the  part  of  those  whose  duty  it  was  to  cause  due 
skill  and  care  to  be  applied  for  that  purpose,  and  if, 
as  the  pit.  contends,  that  duty  is  cast  on  the 
drainage  commissioners,  it  was  negligence  in  them. 
The  question  whether  that  duty  is  imposed  on  the 
drainage  commissioners  depends  on  the  true  con- 
struction of  the  7  &  8  Vict.  c.  100 ;  and  into  that 
question  I  will  inqtiire  afterwards.  On  the  other 
hand,  the  defts.'  counsel  contended  that,  even  if  the 
duty  was  cast  on  the  drainage  commissioners  for 
public  purposes,  as  such  (it  was  said)  they  were  not 
liable  for  any  acts  and  defaults  of  those  employed  by 
them,  and  so,  it  was  argued,  they  cotild  not  be  liable 
for  a  failure  to  maintain  the  sluice,  a  failure  which 
could  not  have  arisen  except  from  a  default  of  their 
engineers  and  surveyors,  and  other  persons  in  their 
employment  who  ought  to  have  seen  the  defects  in 
the  sluice,  and  prompted  the  commissioners  to  take 
tlje  proper  steps  to  remedy  them.  1  do  not,  how- 
ever, agree  that  such  is  the  law  with  regard  to 
public  commissioners.  There  are,  no  doubt,  several 
cases  which  were  cited  during  the  argument,  in 
which  it  has  been  said  that  public  bodies  are  not 
responsible  for  the  acts  of  those  they  employ ;  but 
all  those  cases  were  of  the  kind  in  which  the  liability 
of  the  employer  depends  upon  the  standing  towards 
those  who  actually  do  wrong  in  the  relation  of 
master  and  servant.  They  ate  all  cases  in  which 
the  act  authorised  by  the  public  body  was  in  itself 
lawful,  but  those  who  were  employed  to  do  that 
act  were,  in  the  course  of  the  employment,  guilty 
of  negligence,  from  which  the  pit.  suffered.  These 
decisions,  or  at  least  the  greater  part  of  them,  might 
be  supported  on  the  ground  Uiat  the  relation  of 
master  and  servant  did  not  exist  between  the 
body  sued  and  the  person  guil^  of  negligence, 
for  the  master  is  liable  for  his  servants,  be- 
cause he  selects  them,  and  has  control  over  them, 
and  in  many  cases  a  public  body  has  not  this 
selection,  and  a  control  over  the  officers  whom  it  is 
obliged  to  employ.  But  this  explanation  does  not  apply 
to  Uolliday  v.  St.  LeonanTs,  Shonditch,  4  L.  T.  Hep. 
N.  S.  40C,  in  which  the  Chief  Justice  of  the  Court 
of  C.  V.  gives  as  the  ratio  decidendi  that  "  persons 
entrusted  with  the  performance  of  a  public  duty 
discharging  it  gratuitously  arc  exempted  from. 
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liability  for  the  negligent  acts  of  those  employed  by 
them,"  which  seems  to  me  to  express  in  other  wonls 
that  there  is  an  exception  from  the  general  rule 
that  masters  are  responsible  for  tllC  negligent  acts  of 
their  serrants  when  the  master  falls  within  the 
class  somewhat  indefinitely  styled  tmstees  for 
public  purposes.  I  should  therefore,  if  the  drainage 
commissioners  were  sought  to  be  charged  for  the 
collateral  negligence  of  their  servants,  act  upon 
that  decision,  leaving  it  to  the  pit.,  if  so  advised, 
to  call  on  a  court  of  error  to  examine  the  foundation 
of  this  doctrine,  and  to  inquire  how  far  it  is  founded 
on  principle  or  liability  established  by  authority. 
But  the  doctrine  in  question  has,  as  it  seems  to  me, 
no  bearing  on  the  present  case,  as  the  drainage 
commissioners  are  not  sought  to  be  cliargcd  for 
the  collateral  negligence  of  their  servants,  but  for 
the  nonperformance  of  a  duty  which  was,  it  is 
alleged,  imposed  by  Act  of  Parliament  on  the 
<Irainage  commissioners  themselves.  In  Dunrxm  t. 
Findlater,  6  C.  &  F.  89-t,  which  was  much  relied  on 
by  the  dcf  ts.,  the  point  raised  by  the  bill  of  excep- 
tions, on  which  alone  the  H.  of  L.  decided,  was, 
whether  the  jury  were  properly  directed  "  that  road 
trustees  on  a  public  road  are  liable  for  any  injury 
which  might  happen  to  passengers  in  consequence 
of  the  negligence  or  improper  conduct  of  labourers 
or  gnrreyors,  or  other  persons  employed  by  the 
trustees  or  by  the  officers  of  the  trustees,  when 
engaged  in  any  operation  performed  under  the 
authority  of  the  trustees."  It  would  appear  to  have 
been  at  least  doubtful  whether  the  persons  by  whose 
negligence  the  injury  was  occasioned  were  not  the 
tervants  of  a  contractor,  and  it  certainly  does  not 
at  all  appear  that  they  were  the  servants  of 
the  trustees ;  so  that  no  doubt  the  exception 
was  well  founded.  Cottenhun,  L.C.,  however, 
in  giving  judgment  in  the  H.  of  L.,  intimates 
an  opinion  that  a  body  by  Act  of  Parliament 
created  and  endowed  with  funds  for  a  particular 
purpose  can  never  as  such  he  liable  to  pay  damages, 
inasmuch,  as  either  the  act  was  justified  by  the 
atatute  under  which  the  body  acted,  or  was  a  vrrong 
for  which  the  trustees  who  ordered  it  might  be 
responsible  as  individuals,  but  for  which  the  trustees 
as  such  could  not  bo  liable,  on  the  grounds  that 
such  liability  would  have  the  effect  of  diverting  the 
trust-funds  from  the  statutable  object  This,  how- 
ever, was  not  the  decision  of  the  H.  of  L.  It  was 
merely  an  opinion  of  the  L.  C,  but  though  delivered 
in  a  &»tch  case,  not  an  English  one,  is  entitled  to 
great  respect  and  weight,  but  which  is  not  binding 
on  us  as  a  decision.  And  there  Iiave  subsequently 
been  several  express  and  positive  decisions  in  our 
own  courts  opposed  to  the  opinion  thus  intimated 
by  Lord  Cottenham,  which,  as  it  seems  to  me, 
establish  that  sach  a  body  may  in  their  corporate 
capacity  be  guilty  of  a  wrong  for  which  judgment 
will  go  against  them.  Amongst  these  are  the 
Hitchin  Bridge  Company  v.  The  Local  Board  of  South- 
ampton, 8  E.  &  B.  801 ;  Ruck  v.  Williams,  8  H.  &  N.; 
Whitehottte  v.  FeMowen,  4  L.  T.  Rep.  N.  S.  177  ;  and 
BrowtJow  V.  The  Metropolitan  Board  of  Work*, 
6  !>.  T.  Rep.  N.  S.  187,  which  last  case'  has  been 
recently  afBnued  in  the  Ex.  Ch.  In  all  these  cases 
the  pit.   obtained  judgment  for  damages  against 

Snblic  companies  or  fU(»i-corporate  bodies  for  acts 
one  by  them  in  excess  of  tiieir  powers.  The  res- 
pective bodies  corporate  did  not  do  the  acts  per- 
sonally in  one  sense,  for  a  body  corporate  never  can 
literally  do  anything  itself,  but  the  wrongful  acts 
compl^ned  of  were  tiie  personal  acts  of  the  corpo- 
rations, in  the  sense  that  the  corporations  directed 
those  acts  to  be  done,  and  were  not  merely  fixed 
with  the  unanthorisod  and  unintended  negligence  ci 
their  servants.  In  the  present  case  the  charge 
ag^nst  the  dcfts.  is  not  one  of  malfeasance,  bat  one 
cf    neglect  of  a  duty  imposed   on  them.    In  this 


respect  it  very  closely  resembles  PeiihaUoic  r.  TKe  • 
Mersey  Docks,  S  H.  &  N.  184.  There  the  defta 
were  a  public  body  who  kept  open  a  dock.  It  had 
been  held  by  the  Ex.  Ch.,  in  the  previous  esse- 
of  Gibbt  V.  The  Tnuleet  of  the  Liverpool  Doda, 
3  H.  &  N.  164,  that  the  law  cast  upon  thsm 
the  same  duty  .that  it  would  have  cast  upon  any 
other  body  Iceeping  open  a  dock  or  canal,  namely, 
"  to  take  reasonable  care  so  long  as  they  kept  it 
open  for  the  public  use  of  all  who  mi^t  choose  to ' 
navigate  it,  that  they  might  navigate  it  without 
danger  to  their  lives  or  property."  The  issue  at  the 
trial  was,  not  guilty ;  whether  the  Mersey  board  hsd 
neglected  this  duty.  The  Chief  Baron  directed  th» 
jury  that  if  the  defts.,  by  their  servants,  had  the 
means  of  knowing  the  state  of  the  dock,  and  they 
were  negligently  ignorant  of  it,  the  defts.  wereliabiei 
This  ruling  was  held  right  in  the  Cotirt  of  Ex.  Ch. 
The  H.  of  L.  may  yet  reverse  that  decision ;  bat, 
whilst  it  stands,  it  seems  to  me  to  reduce  the  inquiry 
in  tho  present  case  to  that  one  question,  whether  tM 
statute  7  &  8  Vict.  c.  IOC,  has  imposed  on  the  druo- 
age  commissioners  a  duty  to  take  due  care  that  the 
sluice  was  maintained,  and  unqualifiedly  is  a  duty 
wliich  the  law  cast  upon  the  Mersey  board  to  take 
dae  care  that  their  docks  were  reasonably  safe. 
Now  sect.  138  is  in  the  following  terms :  "  That  the 
said  drainage  commissioners  shsil  make  and  msio- 
tain  a  good  and  substantial  sluice  of  brick  and  stooe 
at  or  near  the  entrance  of  the  said  cut  into  the  river 
Ouse,  with  two  or  three  openings  and  water  ways, 
and  which  shall  not  be  less  than  50  feet,  and  with 
doors  to  each  of  the  said  openings  of  sufficient 
height  to  exclude  the  tidal  waters."  Nothing  has 
been  pointed  out  on  the  argument,  and  I  have  not 
myself  discovered  anything,  to  qualify  this  enact- 
ment,  which  certainly  seems  to  me  to  cast  upon  the  - 
drainage  commissioners  the  duty  to  maintain  this 
sluice.  The  common  law  gives  a  right  of  actioa 
against  those  neglecting  a  duty  cast  upon  them  te 
those  who  in  consequence  sustain  damage.  I  entirely 
assent  to  the  position,  that  if  the  Legislature  have 
shown  an  intention  to  prohibit  tliis  right  of  action 
in  the  present  case,  that  will  e&ectnally  prevent  it, 
and  I  agree  that  such  an  intention  need  not  be 
shown  in  the  express  words  if  it  can  be  collected 
from  the  whole  Act.  But  I  think  that  the  onus  lies 
on  the  defts.  to  show  that  it  was  intended  to  prevant 
the  right  of  action,  and  not  on  the  pit.  to  show  that 
it  was  intended  to  give  it.  Now,  the  commissioners 
are  a  large  and  fluctuating  body,  whom  it 
would  be  very  difficult  to  sue  at  common  law 
as  a  body,  and  it  would  be  very  harsh  ani 
impolitic  (for  the  reasons  t^ven  in  JttJl  v. 
Smith,  2  Bing.  156)  to  make  the  individual  com- 
missioners responsible  out  of  their  private  funds  for 
the  default  of  the  body ;  but  the  iJegislature,  being 
aware  of  this,  have  (as  is  now  almost  universally  th* 
case  in  actions  of  this  sort)  provided,  by  sect.  80, 
that  the  commissioners  may  be  sued  by  tiieir  derks 
in  respect  of  anything  relating  to  the  execution  of 
the  Acts ;  and,  by  sect.  22,  that  execution  on  soy 
judgment  thus  obtained  against  them  shall  be  exe- 
cuted against  the  goods  and  chattels  belonging  te 
such  drainage  commissioners  by  virtue  of  their  oflioft 
It  certainly  seems  to  me  tliat  if  it  were  necessary  to 
show  affirmatively  an  intention  on  die  part  ct  the 
Legislature  that  judgment  might  be  obtained  and 
execution  issued  against  the  commissioners  as  a 
body,  those  sections  would  go  far  to  show  it  It  is 
very  true  that  an  execution  nnder  the  21st  section 
which  would  be  a  sufficient  remedy  for  any  judg- 
ment for  a  small  stun  will  prove  perfectly  inade- 
quate to  meet  such  a  very  large  liability  as  is  in- 
volved in  the  present  claim,  and  that  the  effect  of  a 
judgment  against  the  drainage  comndasioners  will 
probably  be  to  make  them  insolvent  That  bovr 
ever,  does  not  show  Uiat  the  Legiriatme  bitended  t^ 
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tike  away  the  right  to  obtain  judgment,  and  is  not 
a  groand  on  which  we  can,  as  I  think,  refuse  to 
give  the  pit.  the  judgment  he  is  entitled  to.  He 
will,  no  doubt,  wish  to  raise  the  question  whether 
he  cannot  compel  the  drainage  commissioners  to 
make  a  rate  for  the  purpose  of  liquidating  his  claim. 
I  do  not  mean  to  express  any  opinion,  now,  pre- 
judging the  question  at  all.  I  think  it  premature 
to  do  so,  and  that  we  should,  as  in  the  Jlitchin 
Bridge  Conqxmtf  T.  ITie  Southampton  Load  Board,  8 
E.  ft  B.  80,  give  judgment  for  the  pit.  without  de- 
ciding that  question  at  all;  but  even  if  it  were 
decided  against  the  pit.  it  would  not,  in  my  opinion, 
afford  any  ground  for  depriving  him  of  the  right  to 
obtain  what  he  can  by  an  execution  under  sect  .21, 
and  of  the  benefit  he  may  derive  from  his  improved 
position  before  a  committee  in  case  there  be  any 
nuther  litigation  on  the  subject.  For  these  reasons 
I  think  that  the  rule  should  be  discharged. 

CocKBFBN,  C.  J. — This  is  an  action  brought 
against  the  defts.  as  commissioners  of  the  drainage 
of  the  middle  level  of  the  Fens  for  injury  sustained 
by  the  pit.  by  reason  of  the  defts.  not  projwrly  con- 
•tnicting  and  maintaining  a  sluce,  which  as  such 
commissioners  they  were  bound  under  the  Act  of 
the  7  &  8  Vict.  c.  lOG,  to  make  and  maintain  at  a 
point  where  the  waters  of  the  middle  level,  after 
bong  conveyed  by  the  cut  across  the  marsh  and 
district  are  discharged  into  the  river  Ouse ;  as  also 
for  omitting  to  make  a  puddle  clay  wall  along  the 
line  of  the  embankment  as  required  by  the  Act  of 
Parliament.  By  the  finding  of  the  jury  the  defts. 
were  absolved  from  all  charge  of  omission  or  neg- 
ligence in  respect  of  the  original  construction  of  the 
sluice ;  but  the  jury  found  that  there  had  been  a 
want  of  due  care  and  skill  on  the  part  of  the  defts. 
in  respect  of  maintaining  the  sluice  and  in  respect 
of  providing  remedies  against  mischief  after  the 
rinice  was  destroyed.  The  jury  also  found,  as  the 
fKt  was,  that  there  had  been  an  omission  to  con- 
struct the  puddle  clay  wall;  but  as  the  disaster 
which  gave  rise  to  the  present  action  arose  not  so 
much  from  the  absence  of  the  puddle  clay  wall, 
as  from  the  giving  way  of  the  sudce,  this  finding 
hecame  of  minor  importance.  As  regards  each  of 
■fliese  heads  of  default,  however,  the  question  for 
onr  decision  on  the  leave  reser\-cd  at  the  trial  is, 
whether  the  case  ought  not  to  have  been  withdrawn 
from  the  jury  on  the  groimd  that,  on  the  admitted  facts 
with  reference  to  the  circumstances  in  which  the 
defts.  as  commissioners  of  the  drainage  arc  placed, 
they  were  in  point  of  law  exempt  from  liability. 
Hk  effect  of  the  decisions  in  Uie  cases  of  Hall  v. 
Smidt,  2  Bing.  156 ;  Dmcan  v.  Findlattr,  in  the 
H.  of  L,  6  CI.  *  F.  894  ;  and  UoBidav  v.  St.  Leonard's, 
Siortdilch,  11  C.  B.  192,  is  to  establish  the  position 
tiiat  persons  intrusted  with  the  performance  of  a 
public  duty  discharging  it  gratuitously  and  them- 
sdves  taking  no  personal  part  in  its  performance, 
and  having  no  funds  at  their  disposal  out  of  which 
compensation  for  injury  arising  from  the  negligent 
acts  of  the  persons  employed  by  them  can  be  made 
are  exempted  from  the  liability  in  respect  of  such 
negligence.  The  question  in  the  present  case  is 
whether  the  defts.  as  commissioners  of  the  drainage 
of  the  middle  level  are  so  circumstanced  as  to  be 
entitled  to  immunity  within  the  rule  referred  to. 
The  cases  cited  are  binding  upon  ns,  and  if  the 
present  case  falls  within  them  the  defts.  will  be 
entitled  to  our  judgment.  The  defts.  are  commis- 
lioneis  appointed  and  acting  under  the  Acts  of  the 
80  Geo.  3,  c  125,  and  7  &  8  Vict.  c.  106,  for  im- 
Roving  the  drainage  and  navigation  of  the  middle 
ferel  «  the  Fens.  Their  powers  and  functions  in 
Ktpect  of  the  drainage  are  entirely  distinct  from 
HxMe  which  are  incidental  to  their  office  as  commis- 
^oners  of  the  navigation  ;  and  it  is  as  conuoissioners 


of  the  drainage  that  they  are  sought  to  be  made 
liable  in  the  present  action.  The  drainage  com- 
missioners appointed  under  these  Acts  took  no  port 
personally  in  the  original  construction  of  the  works, 
nor  have  they  ever  done  so  as  regards  the  mainte- 
nance of  the  works,  or  management  of  the  drainage. 
They  are  not  persons  specially  named  or  selected' 
for  the  purpose.  Every  landowner  in  the  district 
is,  as  such,  a  commissioner ;  nor  is  there  any  option 
on  the  part  of  persons  duly  qualified  to  decline  the 
office.  It  is,  of  course,  impossible  that  such  a  body 
of  persons  can  themselves  personally  execute  the 
duties  cast  upon  them  by  the  Acts  of  Parliament ; 
all  that  they  can  do  is  to  appoint  competent  persons 
by  whom  those  duties  may  be  performed.  Accord- 
ingly, it  was  left  to  the  jury  whether  there  had 
been  want  of  due  care  on  the  part  of  the  defts.  in 
selecting  the  persons  employed  by  them;  and 
whether  there  had  been  want  of  due  care  and  skill 
on  the  part  of  the  persons  so  employed.  lieading  tha 
verdict  by  the  light  of  the  evidence,  we  must  take 
it  that  it  was  upon  the  latter  hypothesis  that  the 
verdict  against  the  deft,  proceeded.  This  case 
therefore  stands  clear  of  the  decisions  in  Whiteliouse 
V.  Ff Howes,  4  L.  T.  Rep.  N.  S.  177;  Soutliawptoti  and 
Hitchin  Floating  Bridge  Company  v.  Southampton 
Local  Board  of  Health,  28  L.  J.  41,  Q.  B. ;  and  Jiuck 
V.  Williams,  8  H.  &  N.  308,  in  which  the  negligence 
imputed  to  the  deft,  was  of  a  personal  character. 
In  none  of  these  cases  was  the  negligence  for  which 
the  defts.  were  sought  to  be  made  liable  that  of 
their  servants  only ;  in  all  of  them  the  fact  was,  or 
was  assumed  to  be,  that  the  defts.  had  themselves 
personally  interfered  in  the  work,  and  they  have 
been  themselves  guilty  of  the  negligence  complained 
of.  The  defts.  are  therefore  so  far  within  the  rule 
as  laid  down  by  Erie,  C.J.,  in  Holliday  v.  St.  Leo- 
nard's, Shoreditch,  as  to  the  immunity  of  persons  exer- 
cising public  duties,  that  they  are  appointed  by  tho 
Act  of  Parliament  for  the  discharge  of  duties 
which  they  cannot  themselves  ijcrsonally  execute, 
and  in  the  performance  of  which  they  are  therefore 
compelled  to  employ  others.  It  is  however  con- 
tended, on  the  part  of  the  pit.,  that  the  defts.  are 
not  commissioners  appointed  for  a  public  purpose, 
so  as  to  come  within  the  rule  entitling  such  persons 
to  exemption  from  liability.  In  support  of  this 
proposition  it  is  urged  that  the  drainage  of  the 
district  in  question  is  matter  of  local  rather  than  of 
general  or  public  concern ;  its  sole  purpose  being  to 
drain  and  improve  the  lands  within  that  district 
alone.  That  case  is  therefore  said  to  come  within  the 
principle  of  the  decisions  in  Seg.  v.  Badcock,  6  Q.  B. 
787,  and  The  Birkenhead  Dock  Trustees  v.  The 
Overseers  of  Birkenhead,  2  E.  &  B.  148,  in  which  it 
was  held,  that  property  vested  in  trustees  for  the 
benefit  of  a  local  district  is  rateable  to  the  relief  of 
the  poor  in  the  parish  in  which  it  is  locally  situate, 
as  not  being  specially  appropriated  to  public  pur- 
poses to  be  exempt  from  rateability.  It  does  not, 
however,  appear  to  me  that  these  cases  which  are 
decided  with  reference  to  rateability  alone  are  at  all 
conclusive  upon  the  present  point.  All  property 
from  which  a  benefit  or  profit  arises  ought,  under 
done  is  within  the  statute  it  is  clear  that  no  com- 
pensation can  be  afforded  for  any  damage  sustained 
thereby,  except  so  far  as  the  statute  itself  has  provided , 
it,  and  this  is  clear  on  the  legal  presumption  that  the 
act  creating  the  damage,  being  within  the  statute, 
must  be  a  lawful  act.  On  the  other  hand,  if  the 
thing  done  is  within  the  statute,  cither  from  the 
party  doing  it  having  exceeded  the  powers  conferred 
on  him  by  tho  statute,  or  from  the  manner  in  which 
he  has  thought  fit  to  perform  the  work,  why  should 
the  public  fund  be  liable  to  make  good  his  private 
error  or  misconduct  ?  Cases  may  possibly  be  sup- 
posed in  which  the  funds  raised  by  a  statute  would 
be  liable  for  acts  done  strictly  in  pursuance  of  the 
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directions  of  the  statute,  bat  none  in  which  such 
funds  would  be  liable  for  acts  done  without  the 
authority  of  the  statute."  It  is  true  that  in  the 
present  case  there  are  no  prohibitory  words  such  as 
occur  in  the  section  of  the  General  Turnpike  Acts, 
and  which  were  therefore  present  in  Duncan  t. 
FindUuer;  but  it  appears  to  me  that  where  a  statute 
directs  the  fund  to  be  raised,  and  expressly  directs 
its  application  to  specific  purposes,  this  has,  by  impU- 
catiun,  the  effect  of  prohibiting  the  application  of  the 
fund  to  any  othcrpurpose.  Now,  these  commissioners 
are  directed  to  execute  and  maintain  the  works  speci- 
fied by  the  Acts,  and  they  are  empowered  to  levy  taxes 
prescribed  by  the  Acts  on  lands  within  the  district. 
The  purposes  to  which  the  funds  thence  arising  are 
to  be  applied  are  set  forth  in  the  30th  and 
i  38th  sections  of  the  50  Geo.  3,  and  the  237th 
•  section  of  the  7  &  8  Vict  c  106.  In  the 
two  former  the  fund  is  specifically  appropriated 
to  the  purposes  therein  referred  to.  Tlie  language 
of  sect.  237  of  the  7  &  8  Vict,  is  somewhat  more 
general.  It  directs  that  after  defraying  the  expenses 
of  the  Acts,  the  funds  shall  be  appUed  to  "  executing 
and  completing  the  several  works  of  drainage,  and 
the  sevend  other  works,  matters  and  things  required 
by  the  Acts  to  be  made,  done,  or  executed  by  the 
drainage  commissioners,  and  for  the  general  pur- 
poses of  carrying  the  Acts  into  execution."  It  is 
on  the  concluding  words  of  this  section  alone  that 
it  can  be  contended  that  damages  recovered  in  an 
action  for  default  or  negligence,  could  be  paid  out  of 
the  fund  to  be  raised  by  the  commissioners.  But 
I  am  of  opinion  that  such  a  charge  cannot  pro- 
perly be  considered  as  one  of  the  general  purposes 
of  carrying  the  Acts  into  execution.  It  cannot  be 
that  the  Legislature  contemplated  that  the  com- 
missioners, or  those  employed  by  them,  would  be 
guilty  of  a  breach  of  duty  or  negligence  in  the 
discharge  of  their  duty.  And  this  view  is  con- 
firmed by  the  circumstance,  that  by  the  217th 
section  of  the  7  &  8  Vict.  c.  106,  provision  is  made 
for  compensation  "  where  any  person  or  body,  at 
any  time  after  the  said  drainage  commissioners,  or 
any  person  employed  or  authorised  by  them,  shall 
have  begun  to  carry  this  Act  into  execution,  shall 
happen  to  sustain  any  damage  or  injury  in  his 
lands,  tenements,  or  hereditaments,  goods  or  chattels, 
by  or  in  consequence  of  any  act  of  the  said  com- 
missioners for  drainage,  or  their  agents,  work- 
men, or  servants  for  which  no  recompence  or 
satisfaction  is  hereby  otherwise  provided."  A 
positive  appropriation  of  the  funds  to  be  raised 
by  the  commissioners  being  thus  made  by  the 
Act,  this  appropriation,  as  I  have  before  stud,  has 
by  implication  the  effect  of  negativing  the  authority 
of  the  commissioners  to  apply  the  funds  in  payment 
of  damages.  Besides  this,  the  Act  contains  in 
sect.  239,  a  provision  for  the  reduction  of  the  tax 
which  the  commissioners  are  empowered  to  levy  to 
half  or  one-third  of  the  amount  so  soon  as  the 
works  should  be  executed  and  the  debts  discharged. 
Such  a  provision  was  held  in  Rex  v.  Liverp^  7 
B.  C.  Gl,  to  be  a  ground  for  holding  that  the  dock 
rates  and  duties  authorised  to  be  taken  by  Act  of 
the  statute  43  Eliz.  c.  2,  to  contribute  to  the  relief 
of  the  poor.  To  this  liability  an  exception  has, 
however,  been  established  in  the  case  of  property 
devoted  to  public  purposes.  But  the  propriety  of 
this  exception  has,  in  recent  times,  been  questioned, 
on  the  ground  that  every  such  exception  necessarily 
throws  an  additional  burden  on  other  property  in  the 
parish  ;  and  the  tendency  of  modem  decisions  has 
been  to  confine  the  exemption  within  the  narrowest 
possible  limits,  and  to  restrict  it  to  those  cases  in 
which  the  piurposc  to  which  the  property  is  appro- 
priated is  public  in  the  largest  sense  of  the  term ; 
that  is,  where  it  is  held  for  the  benefit  of  the  entire 
public  as  distinguished  from   any  portion  of  the 


public,  however  extensive.  This  rule  does  not  ^ipear 
to  me  to  be  applicable  to  the  case  of  trustees  or  com- 
missioners acting  for  an  extensive  district  in  a 
onattcr  of  general,  and  not  individual  eoncon. 
The  drainage  of  an  extensive  district  without  which 
a  vast  tract  of  arable  land  would  be  reduced  to  the 
condition  of  marsh  and  fen,  and  would  thus  be  drawn 
from  the  producing  power  of  the  country,  is,  I  think, 
sufficiently  a  matter  of  public  and  general  conoeni 
to  entitle  those  who  are  entrusted  with  the  con- 
struction and  management  of  the  works  necessary 
for  such  a  purpose  to  the  character  of  public  com- 
missioners, and  to  the  immunity  to  which  it  is  now 
settled  that  trustees  or  commissioners  for  public 
purposes  are  entitled.  In  like  manner  it  was  con- 
tended for  the  pit.  that  one  of  the  conditions  of  the 
immunity  of  persons  employed  for  a  public  purpose 
being,  according  tothc  rule  laid  down  by  Erie,  CJ^ 
in  Ilollidai/  v.  St.'  Leonard's,  Sliortdiick,  tluit  the 
service  should  be  gratuitous,  this  condition  was 
not  satisfied  in  the  present  case,  inasmuch  as  the 
commissioners,  although  receiving  no  salary  or 
other  direct  remuneration  for  their  services,  yet 
as  owners  of  land  within  the  district  receive  a 
benefit  from  the  employment  of  their  land  by  the 
drainage.  But  a  remote  and  indirect  benefit  of  this 
kind  incidentally  arising  from  the  works,  and  not 
received  by  the  commissioners  as  a  remuneration 
for  their  services,  is  not,  as  it  seems  to  me,  sufScient 
to  take  the  case  out  of  the  rule  as  to  the  immunity 
above  referred  ta  In  my  judgment,  however,  the 
main  criterion  in  these  cases  is,  whether  there  is  any 
fund  at  the  disposal  of  public  trustees  or  commis- 
sioners available  for  the  payment  of  damages 
in  respect  of  injury  occasioned  by  negligence. 
Not  indeed  that  I  feel  the  force  of  the  reasoning  of 
Best,  C.  J.  in  HtiU  v.  Smith,  but  no  one  would  under> 
take  a  public  duty  without  remuneration  if  liable 
for  the  negligence  of  servants,  inasmuch  as  it  is  not 
pretended  that  public  trustees  or  commissioners  can 
be  made  to  answer  in  damages  out  of  their  own 
private  funds.  The  ground  on  which  my  judgment 
proceeds  is,  that  it  being  admitted  that  public 
trustees  or  commissioners  cannot  be  made  liable  in 
their  individual  character,  the  fact  that  the  Legis- 
lature has  appropriated  the  funds  in  their  hands  tO 
specific  objects,  so  as  to  exclude  their  application  to 
the  payment  of  damages,  leads  fairly  to  Uie  inference 
that  the  trustees  or  commissioners  caimot  be  beU 
liable  in  their  aggregate  or  fuiui-corporate  character. 
In  HoUiday  v.  St.  LeonanCa,  Shareditch,  Byles,  J. 
says :  "  Here  the  def  ts.  are  public  oflScers  acting 
gratuitously  and  compulsorily,  and  having  no  fund* 
out  of  which  the  damage  could  be  paid ;  and  the 
cases  show  that  under  such  circumstances,  being 
guiltless  of  personal  negligence,  they  are  not  liable." 
The  absence  of  any  sudh  funds  was  strongly  insistei 
on  by  Lord  Cottenham  in  his  judgment  in  Dunoaa  r. 
Findlata:  He  there  says:  "It  is  impossible  to 
suppose  that  the  framers  of  this  statute  contem- 
plated that  any  part  of  this  fund  would  be  vppto- 
priated  for  the  purpose  of  affording  compensation 
for  any  act  of  the  persons  who  might  be  emplo^ 
under  the  authority  of  the  trustees.  If  the  tlung 
Parliament  were  not  even  rateable  to  the  relief  a 
the  poor.  Lord  Tenterden,  in  giving  judgment,  saySi 
"  The  statute  under  whidi  the  dock  rates  in  ques- 
tion are  levied  does  not  indeed  contain  an  express 
direction  that  the  rates  shall  be  applied- to  the  par- 
poses  specified  and  no  other;  but  it  directs  that 
certain  burdens  shall  be  discharged,  and  that  tixn 
the  rates  shall  be  lowered,  and  uierefore  any  q^- 
cation  of  these  rates  to  other  purposes  not  spedned 
would  be  a  direct  violation  of  the  statute.  We 
were  pressed  on  the  argument  with  the  authority 
of  the  decision  in  the  case  of  Scott  v.  The  Major  of 
Mandanter,  2  Ex.  204.  But  the  present  case  is 
obviously  distinguishable^  inasmudi  as  there  ths 
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tnutees  were   in  the  receipt  of  profits  beyond  the 
amount  neceuary    for   the   primary    and   imme- 
diate purpose  of  the  statutory  powers  and  appli- 
cable to  the  benefit  of  the  town  of  Manchester. 
'The  defts.  were  thus  in  the  nature  of  a  trading  cor- 
jiontion.    In  the  present  case  the  taxation  is  im- 
posed expressly  for  the   execution  of  the  works, 
without  any  provision  directing  the  application  of 
the  surplus  (if  any)  to  any  ulterior  purpose,  or  to 
ithe  benefit  of  any  one.    It  has,  indeed,  been  sug- 
gested that,  whether  there  be  funds  applicable  to 
the  payment  of  damages  and  costs  recovered  in  an 
■action  or  not,  the  pit.  who  has  sustained  an  injury  is 
•till  entitled  to  bring  his  action  and  to  proceed  to 
Judgment  and  execution,  although  it  may  be  known 
«11  along  that  such  a  proceeding  must  necessarily  be 
barren  of  any  profitable  result     It  appears  to  me 
tliat  such  a  position  is  untenable.    It  would  be  to 
hfing  the  law  into  contempt  to  suffer  an  action  to  be 
maintained  where,  if  the  pit.  succeeds,  the  judgment 
cannot  possibly   be  tatisflcd  either  by  taking  the 
person  or  property  of  the  deft,  or  by  any  other 
means.     A  result  so  abrard  in  itself  is  a  strong 
ground  for  applying  the  principle  of  that  immunity 
to  such  a  case.    But  besides  this,  if  such  an  action 
were  allowed  to   be  maintained,    property   which 
<r  kj/pothesi  cannot  be  applied  in  compensation  of 
the   injury    complained    of,    might   be    taken   in 
execution  on   the  judgment      If   that  judgment 
were    obtained    against  the  commissioners,  funds 
in  their   hands,    or   property   necessaiy   for   the 
'execution   of    their  powers,   might   be    taken  in 
execution  under  it ;    and    this,  althou^  the  Act 
of  Parliament   under  which    the    public   trustees 
or  oonunissioners  were  appointed  might  have   ex- 
pressly prohibited  the  application  of  the  funds  to 
-any  other  purposes  than  the  purposes  of  the  Act 
Brides  which  the  defts.  in  such  an  action  would 
necessarily  be  put  to  expense  in  defending  it,  and 
would  eiUier  be  compelled  to  pay  those  expenses 
out  of  their  own  pockets,  to  >raich  it  is  admitted 
itej  ought  not  to  be  liable,  or  would  pay  them  out 
of  the  public  funds,  which  on  the  hypothesis  ought 
not  to  be  applied  to  such  a  purpose.    The  cases  of 
Giiit  V.  Trustea  of  the  Liverpool  Dochi,  3  H.  &  N. 
164,  and  Pen/iaUow  v.  The  Mereey  Dodo,  7  H.  &  N. 
229,  may  appear  to    militate   against   this    view, 
inasmuch  as  in  these  cases  the  defts.  were  held 
liable  for  negligence,  although  the  rates  and  tolls  are 
payable  by  them,  being  appropriated  by  the  Acts, 
and  there  was  held  no  fund  available  to  satisfy  the 
judgment    It  may  be  observed  that  the  point  as  to 
the  absence  of  funds  to  satisfy  the  judgment  does 
not  appear  to  have  been  taken  by  counsel  or  to  have 
been  adverted  to  by  the  court    But  assuming  that 
this  difficulty  would  not  have  altered  the  decision 
in  the  cases  referred  to,  the  present  case  may  be 
distinguished  from  them  on  the  ground  that  the 
class  oi  actions  on  which  it  appears  the  pit.  in  those 
cisessucoeeded  was  the  personal  negUgenceof  the  deft, 
the  trustees  being  held  liable  not  upon  the  ground 
of  any  default  or  negligence  in  the  execution   of 
their  duty  under  the  Act,  but  for  the  wrongful  act 
of  keeping  the  dock  open,  and  inviting  vessels  to 
enter  it  when  it  was  in  an  unfit  and  dangerous  con- 
ditioii.    The  distinction  between  those  cases  and  the 
idcaent  is,  that  which  I  have  already  pointed  out  as 
distinguishing  this  case  from  Whitehmue  v.  FeUome*, 
namdy,  that  the  defts.  are  here  sought  to  be  made 
liable,  not  for  their  own  default,  but  for  that  of 
.persona  in  their  employ.     It  is  true  that  by  the 
declamtion  the  defts.  are  charged  with  breach  of 
dn^  in  not  constructing  and  maintaining  the  works, 
hat  tile  form  in  which  the  declaration  is  framed 
cannot  alter  the  substance  of  the  thing,  or  enlarge 
-the  liability  of  the  defts.  As  we  have  seen,  the  com- 
luisaianen  cannot  discharge  their  duty  personally ; 
ibey  are  oUiged  to  employ  contnctors,  engineers 


and  other  servants  for  the  purpose,  and  the  question 
left  to  the  jury,  although  in  form  general  as  to 
whether  there  had  been  due  care  and  skill  in  main- 
tuning  the  sluice,  or  in  providing  remedies  where 
the  sluice  was  destroyed,  which  at  first  sight  might 
appear  to  have  had  reference  to  the  d^ts.  themselves, 
came  under  the  direction  and  observations  of  the 
learned  judge  in  effect  to  be  whether  there  had 
been  due  care  and  skill  on  the  part  of  the  defts.' 
servants.  The  case  appears  to  me  therefore  in  all 
respects  to  fall  within  the  principle  of  the  decisions 
in  Duncan  v.  Findtater  and  HoOiam  v.  St.  Leonar^a, 
Shonditch,  by  the  authority  of  which  we  are  bound, 
and  I  am  consequently  of  opinion  that  the  defts. 
are  not  liable,  and  that  this  rule  should  be  made 
absolute.  («)  j^  ^j^^^ 

Attorney  for  the  pit,  T.  M.  WiUUn,  Lynn. 
Attorney  for  the  deft,  F.  J.  WUe,  March. 


Wednetdi^,  June  1,  ISGl. 

Enowldbn,  Dbom  and  Oxford  v.  The  Queen. 

Pleading — Vexatioia  Indictments   Act — Avennent   oj 
conditions  of- — Secognisance — Conspiracy. 

In  indictments  for  offences  within  the  provisions  of  the 
Vexatious  Indictments  Act,  it  is  not  necessary  that  it 
should  appear  vpon  the  record  that  the  conditions 
imposed  by  that  Act,  or  any  of  them,  have  been 
complied  with, 

A.,  B.  and  C,  charged  with  a  conspiracy  to  defraud 
tnemben  of  a  friendly  society,  were  bound  over  before 
a  magistrate  to  appear  at  the  next  session  of  the 
Central  Criminal  Court  to  plead  to  sutJi  indictment 
as  might  be  preferred  against  them  in  respect  of  the 
said  charge.  At  the  next  session  a  true  biu  was 
found  against  tliem  upon  the  said  charge,  but  was 
jmslponed  until  the  following  session.  At  the  follow- 
ing session  a  secotul  indictment  was  found,  charging 
A.,  B.,  C,  and  D.,  a  fourth  person  not  charged  before 
tlie  magistrate,  with  the  same  con^iracy : 

Held,  that  as  A.,  B.  and  C.  had  been  once  bound  over  bjf 
a  magistrate,  and  the  subject-matter  of  both  indict- 
ments was  the  same  as  that  mentioned  in  the 
recognisance,  the  defts.  might  be  tried  and  convicted 
titereon. 

Writ  of  error  on  the  conviction  of  John  Knowlden , 
John  Dron  and  Thomas  Oxford,  on  an  indictment 
preferred  and  found  by  the  grand  jury  at  the 
October  Sessions  1863  of  the  Central  Criminal 
Court.  A  fourth  person,  Charles  Alfred  Coombs, 
was  charged  in  the  said  indictment  The  charge 
was  a  conspiracy  to  defraud  divers  members  of  a. 
friendly  society  called  the  Perseverance  Life 
Assurance  and  Sick  Fund  Friendly  Society.  The 
three  prisoners  were  each  sentenced  to  eighteen 
calendar  months'  imprisonment  with  hard  labour. 

Upon  the  face  of  the  assignment  of  error  the  fol- 
lowing facts  appeared : — 

On  the  19th  Aug.  1868,  at  the  Southwark  police 
cour^  Knowlden  and  two  sureties  were  bound  by 
recognisance  whereby,  after  a  recital  as  follows: 
"  Whereas  the  said  J.  Knowlden  (with  others)  was 
this  day  charged  before  me  the  said  magistrate  for 
that  they  did  unlawfully  conspire,  confederate  and 
agree  together  to  cheat  and  defraud,  against  tho 
peace,"  &c.,  he  was  bound  over  to  appear  at  the  next 
ensuing  session  of  the  Central  Criminal  Court,  and 
surrender  and  plead  to  such  indictment  as  might  be 
found  against  him  by  the  grand  jury  for  or  in  respect 
of  the  charge  af  oresud,  and  take  his  trial  upon  the 


(a)  Thin  case  wu  parUy  argaed  also  before  the  lata  Mr' 
Jastloe  Wightman. 
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same,  and  not  depart  the  said  court  without  leave, 
then  the  said  recognisance  to  be  void. 

Oxford  and  Uron  were  bound  over  in  similar 
recognisances  on  tlie  22nd  Aug.  1868. 

Un  the  19th  Aug.  1863,  before  the  same  police 
magistrate,  the  prosecutors  and  witnesses  entered 
into  recognisances  whereby,  after  reciting  that  the 
three  pits,  in  error  were  that  day  charged  before  the 
said  magistrate  with  a  conspiracy  to  cheat  and  de- 
fraud, against  the  peace,  &c.,  they  were  bound  over 
to  appear  at  the  next  ensuing  session  of  the  Central 
Criminal  Court,  and  there  prefer  or  cause  to  be 
preferred  a  bill  of  indictment  against  the  three  pits. 
in  eiTor  for  the  offence  aforesaid,  and  duly  prose- 
cute the  said  indictment  and  give  evidence  thereon. 

At  the  September  session  of  the  Central  Criminal 
Court,  which  was  the  next  ensuing  session  after  the 
ii2nd  Aug.,  an  indictment  for  conspiracy  to  defraud 
several  members  of  the  above  friendly  society  was 
preferred  and  found  against  the  three  pits,  in  error 
alone  by  the  grand  jury. 

On  the  application  of  the  counsel  for  the  prose- 
cution, the  trial  thereof  was  postponed  until  the 
ensuing  October  session  on  the  ground  of  the  ab- 
sence ol  a  material  witness,  and  the  said  recogni- 
sances entered  into  by  the  pits,  in  error  were 
accordingly  duly  retpited  until  the  said  October 
sessions. 

On  the  24th  Oct.  the  Solicitor-General  gave  his 
consent  as  set  out  below  to  a  fresh  indictment  being 
preferred  against  the  three  pits,  in  error  and  Charles 
Alfred  Coombs.  Accordingly  on  the  26th  Oct.  the 
indictment  was  found  on  which  the  pits,  in  error 
were  tried  and  convicted. 

That  indictment  was  in  the  ordinary  form,  and 
did  not  state  on  the  face  of  it  that  it  had  been  pre- 
ferred by  leave  of  a  judge  or  the  assent  of  the  law 
officer  of  the  Crown.  The  pits,  in  error,  on  being 
called  upon  to  plead  to  the  indictment,  refused  to  do 
so,  and  the  Court  directed  a  plea  of  not  guilty  to  be 
entered  for  them  on  their  behalf. 

The  prisoners  were  not  tried  upon  the  first  indict- 
ment found  at  the  September  session,  which  re- 
mains on  the  files  of  the  Central  Criminal  Court 
undisposed  of. 

Assignment  of  error : 

TluU  It  the  time  of  the  preaenting  >nd  flnding  of 
Am  iiidiotment,  neither  the  proaecutor  nor  »xxj  other  per- 
son proeecutiDg  the  indictment  were  or  was  bound  bj  recog- 
niaance,  to  proaecute  or  give  evidence,  bnt  that  oertabi  re- 
cognlaaneea  entered  Into  by  the  proaecntora  had  been  dia- 
eluned  and  f nUIUed,  ao  t»r  •■  they  might  be  dlacharged  and 
fnlBUMl,  by  the  preaenting  and  finding  of  an  indictment  at 
the  September  Seaalons  18C3  of  the  Central  Criminal  Coort, 
when  the  three  pita,  were  charged  with  a  conaptracy  jointly 
one  with  another,  and  not  with  the  aald  Coomba,  which  aald 
Indictment  has  never  been  quaahed,  and  la  now  pending;  and 
the  pita,  farther  aald  that  they  were  not  committed  or  detained 
Is  eostody,  or  bound  over  by  recogniaances  to  appear  to 
answer  the  indictment  fonnd  at  the  October  aeaalon^  nor  waa 
the  last-mentianed  indiotinent  preferred  or  foaad  with  the 
conaent  or  by  the  direcdoD  of  a  judge  of  a  Soperior  Court,  or 
by  the  direction  of  the  Attorney  or  SolicUor-Oeneral,  nor  were 
the  provialons  of  the  statute  M  A  23  Vict,  a  17,  tai  any  way 
complied  with. 

And  the  pits,  further  assigned  that,  contrary  to 
the  said  statute,  they  were  not,  nor  were  any  of 
them,  bound  by  recognisance  to  appear  to  anaw^  to 
the  indictment  preferred  in  October,  but  that  tiiey 
were  hound  by  recognisance  before  a  police  magis- 
trate to  appear  to  the  September  indictment,  in 
which  Coombs  was  not  charged,  which  offence  was 
another  and  different  offence  to  that  which  the  pits, 
were  bound  over  to  appear  to  answer. 

And  the  pits,  further  assigned  that,  on  the  24th 
Oct.  1868,  Her  Majesty's  Solicitor-General  signed  a 
written  direction  to  the  effect  following,  to  wit : 

Central  Criminal  Court,  October  Sesriona  IMS. 
Bso,  *.  Jomt  KxowLDKx,  Tbohas  OxroBD,  Join  Dsox  axn 

ClIAKLr»  ALrtED  OmMBa. 

I  direct  an  Indictment  to  be  preferred  against  the  abore- 


oamed  Charlea  Alfred  Coombs,  at  the  Central  Criminal  Cogr^ 
for  a  conspiracy  to  defraud. 

(Signed)  B.  P.  Couiut,  SolIcltor.OeiienL 

Dated  S4th  Oct  1863. 

And  that  thereupon  the  indictment  on  which  the 
pits,  were  found  guilty  was  presented  and  fonnd, 
and  that  there  is  no  sufficient  allowance  and 
authorisation  of  the  said  indictment  by  consent  iu 
writing. 

The  pits,  farther  assigned  error  in  this,  that  it 
did  not  appear  upon  the  record  and  proceedings  that 
the  said  indictment  was  authorised  and  allowed,  as 
is  provided  by  the  said  statute,  by  the  consent  in 
writing  of  a  judge  of  the  Superior  Courts  at  West- 
minster, or  of  Her  Majesty's  Attorney-General  or 
Solicitor-General,  so  as  to  be  lawfully  presented  snd 
found  by  the  said  jury. 

Joinder  in  error. 

Giffard^Besley  and  Kydd  with  him)  for  the  pits.  In. 
error. — ^The  conviction  cannot  be  sustained.    The 

22  &  28  Vict.  c.  17  renders  it  necessary  that  certain 
conditions  precedent  should  be  complied  with 
before  an  indictment  for  conspiracy  shoiud  be  pic- 
sented  to  or  found  by  a  grand  jury.  Those  conditions 
ought  to  be  entered  on  the  record,  and  it  mntt 
appear  that  they  have  been  fulfilled.  In  this  csie 
it  should  appear  that  the  pits,  in  error  were  bonnd 
over  by  recognisance  to  answer  the  indictment  on 
which  they  were  convicted,  or  that  the  indictment 
waa  preferred  by  the  direction  or  leave  of  a  judge 
or  law  officer  of  the  Crown.  rButcKBCBK,  J.— 
How  is  it  with  respect  to  criminal  informational 
The  4  &  5  Will.  &  M.  c.  18  was  passed  to  merent 
malicious  informations  in  the  Court  of  Q.  B.,  and 
sect.  2  says,  that  the  clerk  of  the  Crown  shall  not, 
without  express  order  of  the  court  given  in  open 
court,  exhibit,  receive,  or  file  any  information,  yet 
the  record  never  shows  on  the  face  of  it  that  sndi 
order  has  been  made.  The  rule  in  criminal  plead- 
ing is,  that  where  there  is  general  jurisdiction  and 
a  qualification  subsequently  put  on  it,  it  ia  not 
necessary  to  notice  the  qualification  on  the  record.] 
Under  that  Act  the  Court  of  Q.  B.,  whose  infor- 
mation it  is,  gives  the  leave.  In  a  qui  torn  action  t9 
recover  a  penalty  for  acting  as  a  commissioner  under 
the  Public  Health  Act  (II  ft  12  Vict.  c.  63),  s.  IS3, 
it  was  held  necessary  to  aver  in  the  declaration  the 
consent  of  the  Attorney-General  to  the  proceediBgti 
(HoBis  V.  McfnAoB,  27  L.  J.  235,  Ex.)  TBlackbiM, 
J. — There  the  statute  which  imposed  the  penilty 
also  imposed  the  condition  upon  which  proceedings 
for  the  recovery  of  it  might  be  taken.]    The  82  t 

23  Vict.  c.  17,  says  that  the  grand  jury  shall  not 
find  any  indictment  in  the  specified  misdemeanort, 
unless  the  conditions  have  been  complied  with.  In 
pleading,  where  place  or  any  particulars  as  to  tb» 
character  or  person  are  essential,  they  must  be 
averred.  So  in  bankruptcy  it  was  essential  to  let 
out  all  the  ingredients  which  went  to  make  out  the 
bankruptcy.  Each  element  of  the  offen<:e  must  be 
stated  on  the  record : 

Keg.  V.  Feamky,  1  Leach,  426; 

JUacdoHoWM  etae,  Foster's  C.  L.  69. 
The  22  &  23  Vict.  c.  17,  takes  away  the  whoie  jurif- 
diction  of  the  grand  junr,  unless  the  conditions  ban 
been  complied  with.  fCitoiiPTOir,  J. — ^Tour  ai^ 
ment  must  go  the  length  that  in  every  indictncat 
for  obtaining  money  or  other  property  by  false  pre- 
tences you  most  aver  a  committal  by  a  magistnis^ 
or  leave  of  a  judge  or  law  i^cer  of  the  Crown.]  If 
the  record  does  not  show  that,  it  is  doubtful  wh^ber 
the  liberty  of  the  subject  has  been  legally  takm 
away  or  not.  Secondly,  as  to  Uie  error  in  fact 
The  indictment  preferred  and  fonnd  at  the  October 
sessions  against  four  persons  was  another  and 
different  one  to  that  found  at  the  Sqitembo' 
sessions.  [Cockbubk,  C.  J. — The  recognisaoees. 
bind  them  to  answer  the  chaige,  not  any  paitieokr 
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jndicUneat.]  If  so,  the  three  were  not  bound  over 
to  anstrer  a  charge  along  with  Coombs.  The 
snthority  given  by  the  Act  was  exhausted  by  the 
preferring  and  finding  of  the  first  indictment  at  the 
September  sessions.  [Blackbukn,  J. — ^What  are 
we  to  understand  by  the  statement  of  the  recog- 
nisances being  dub/  respited  to  the  next  sessions  ? 
That  appears  to  me  to  be  the  material  point.]  The 
recognisances  apply  to  different  persons.  They 
cannot  be  construed  to  mean  that  the  prosecutor 
may  prefer  a  charge  of  conspiracy  against  four 
persons. 

The  Solicitor- General  tor  the  Crown. — The  recog- 
nisances were  properly  respited  :  {Lord  Drummond's 
case.)  The  words  of  the  recognisance  are  to  prose- 
cute or  give  evidence  against  the  person  accused  of 
«nch  offence.  Bespiting  means,  that  the  time  for 
estreating  the  recognisances  shall  be  enlarged.  It 
is  immaterial  as  re^mls  the  recognisances  whether 
the  diarge  is  against  three  or  four  persons.  It  is 
not  necessary  .tlut  all  the  persons  charged  with  the 
conspiracy  shall  be  convicted.  The  indictment  on 
which  the  pits,  in  error  were  found  guilty  meets  the 
diarge  mentioned  in  the  recognisances.  Then,  as 
to  the  averment  on  the  record  of  the  conditions  of 
the  statute  having  been  complied  with,  this  is 
similar  to  the  case  of  criminal  informations,  in  which 
it  is  not  necessary  to  aver  that  leave  of  the  court 
has  been  obtained  pursuant  to  the  4  &  5  Will.  &  M. 
c.  18,  s.  2.  The  rtde  is  laid  down  in  Faley  on  Conv. 
195  (edit.  4).  Again,  this  is  not  matter  for  a  writ 
cf  error ;  the  application  should  be  to  quash  the  in- 
dictment, or  for  a  certiorari,  on  the  ground  that  the 
conditions  of  the  statute  have  not  been  complied 
with: 

B^.  T.  Mmudl,  8  E.  &  B.  54. 

Giffard  in  reply. — ^In  Beg.  v.  Heme,  9  L.  T.  Bep. 
N.  S.  719 ;  83  L.  J.  154,  M!.  C,  the  Court  said  that 
they  would  not  quash  the  indictment,  but  leave  the 
party  to  his  writ  of  error. 

CocKBintir,  C.  3. — I  am  of  opinion  that  our 
judgment  should  be  for  the  Crown.  As  regards  the 
first  question,  whether  the  condition  required  by 
the  22  &  28  Vict.,  as  a  condition  preliminary  to  the 
presenting  to  and  finding  of  the  indictment  by  the 
grand  jury  must  ai^iear  on  the  face  of  the  record, 
it  appears  to  me  that  it  is  not  necessary.  It  is  true 
thal^  in  general,  whatever  is  necessary  to  give  juris- 
diction must  appear  on  the  face  of  the  record,  but 
that  rule  is  subject  to  the  qualification  pointed  out 
hymytnpother  Blackburn  during  the  argument.  Here 
it  is  not  a  condition  attached  to  the  jurisdiction  of 
tte  grand  jury  over  the  offence.  The  moment  the 
condition  is  complied  with,  the  grand  jury  are 
seised  of  the  matter,  and  the  offence  need  only  be 
stated  on  the  indictment  in  the  usual  form.  No- 
thing coold  be  more  inconvenient  than  that  matters  of 
this  description  should  be  stated  on  the  record,  for 
it  would  follow  that  they  might  be  put  in  issue,  and 
then  it  wotild  be  necessary  in  every  case  within  the 
Act  to  try  the  question  whether  the  accused  had 
keen  oomnitted  or  bound  over  to  answer  the  subject 
of  the  indictment.  That  could  not  have  been  the 
intention  of  the  Legislature.  No  doubt  there  ought 
to  be  in  some  way  enough  evidence  to  satisfy  the 
grand  jury  that  the  condition  of  the  statute  has 
been  complied  with,  but  when  that  is  done,  the 
grand  jury  exercise  the  same  jurisdiction  as  they 
exercised  before  the  Act.  Where  the  parties  and 
the  prosecutor  have  been  bound  over  to  prefer  the 
indictment  the  accused  must  be  aware  of  the  fact, 
or,  if  he  has  any  doubt,  the  fact  may,  on  inquiry,  be 
nadily  ascertained.  Supposing  a  prosecution  to 
have  been  improperly  instituted,  ai^  a  deception 
pnetissd  on  the  ofiicers  of  the  court  as  to  the 
JwMaritMiiy  omdition  having  been  complied  with, 


there  can  be  no  doubt  that  redress  can  be 
had  in  some  way ;  whether  by  application  to  the 
judge  before  the  trial  to  quash  the  indictment,  or 
whether  when  it  comes  to  the  party's  knowledge  at  a 
later  period  by  some  other  proceeding,  it  is  not  neces- 
sary now  to  decide.  It  is  enough  to  say  that  redress 
can  be  obtained  in  some  way.  I  think,  therefore, 
that,  with  reference  to  the  first  question,  the  argu- 
ment of  the  deft,  fails.  As  to  the  other  point  of 
error  in  fact,  it  was  urged  in  the  first  place  that  the 
prosecution  upon  which  defts.  were  convicted 
was  not  the  same  prosecution  as  that  to  which  the- 
recognisances  entered  into  relate,  because  the- 
prosecutor  was  bound  over  to  prosecute  on  a  charge 
of  conspiracy  against  three  persons,  whereas  iha 
indictment,  on  which  the  prisoners  were  tried  and 
convicted,  was  a  charge  of  conspiracy  agiunst  four 
persons.  In  substance  both  indictments  were  for  the 
same  offence,  and  the  subject-matter  of  the  conspi- 
racy was  the  same,  and  the  only  variation  was  that 
there  was  an  additional  conspirator  charged.  But 
inasmuch  as  two  or  more  out  of  a  larger  number  of 
persons  charged  with  a  conspiracy  may  be  con- 
victed, the  fact  that  an  additional  person  was  added 
on  the  indictment  on  which  the  prisoners  were 
found  guilty  makes  no  difference.  Then  it  was 
further  said  that  the  recognisances  of  the  accused 
to  appear  and  answer  the  charge  were  no  longer  in 
existence.  In  the  first  place  it  is  questionable 
whether  the  recognisances  were  not  stUl  in  exist- 
ence, for  although  fresh  ones  were  not  entered  into 
at  the  September  sessions,  yet  the  accused  had  never 
appeared  according  to  the  exigency  of  the  recogni- 
sances, which  for  &e  benefit  of  all  parties,  instead 
of  being  estreated  at  the  September  sessions,  were 
enlarged  or  respited  until  the  next  sessions.  lidoubt 
whether  that  is  not  keeping  the  recognisances  alive 
for  the  purpose  of  the  second  indictment.  Whether- 
that  is  so  or  not,  I  think  that,  the  accused  having^ 
been  bound  over  to  appear  and  take  their  trial  on 
a  charge  of  conspiracy,  the  condition  of  the  statute 
was  complied  with  so  long  as  the  indictment  wa» 
preferred  for  the  same  offence  as  they  were  bound 
over  to  meet.  The  words  of  the  statute  are  large 
enough  to  meet  that  construction  of  it,  and  the 
purpose  and  object  of  the  Act  being  to  protect 
persons  against  vexatious  indictments,  as  soon  as 
the  parties  have  gone  before  a  magistrate  who  has 
bound  them  over,  that  object  has  been  gained. 
If  that  has  been  done  by  the  magistrate,  or  an  order;- 
of  a  judge  has  been  obtained  to  present  the  indict- 
ment to  the  grand  jury,  the  statute  has  been  satis- 
fied. I  therefore  think  our  judgment  should  be  for 
the  Crown. 

Cboxptom,  J. — I  am  of  the  same  ojnnion.  I  do- 
not  think  it  necessary  to  hold  that  it  is  indispens- 
able that  in  all  cases  within  the  Act  there  should 
be  on  the  record  an  averment  that  the  indictment 
has  been  preferred  by  the  assent  of  a  judge  or  the 
law  ofBcers  of  the  Crown.  There  is  a  general 
jurisdiction  in  the  grand  jury  to  find  a  bill  of  in- 
dictment; and  this  enactment  is  a  direction  in 
effect  to  the  grand  jury  not  to  act  in  the  particular 
cases  specified  until  the  things  required  by  the 
Act  have  been  done.  This  Act  is  to  prevent 
vexatious  indictments  for  certain  misdemeanors.. 
It  is  different  to  an  Act  which  creates  a  penalty 
not  to  be  incurred  except  under  certain  drcnm- 
stances,  in  which  case  it  must  be  shown  on 
the  record  that  those  circumstances  have  happened. 
The  cases  referred  to  upon  the  statute  of  4  &  6. 
Will.  &  M.  are  veiy  much  in  point  After  the 
Revolution  of  1688  the  proceeding  by  way  of  a 
criminal  information  was  very  much  abused,  and 
that  statute  was  passed  to  prevent  the  vexation*, 
abuse  of  that  process,  and  it  enacted  that  the 
coroner  and  attorney  of  the  Crown  should  not  file- 
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.-any  criminal  information  in  certain  caaes  withont 

(the  ezpreM  direction  of  the  court  given  in  open 
court  The  Crown  officer  is  placed  very  much  in 
tbo  aame  poaition  as  the  grand  jury,  but  it  has 
never  been  deemed  necessary  to  state  on  the  face  of 
« criminal  information  that  the  statute  has  been 

•complied  with.  In  the  present  esse  the  accused 
has  the  means  of  inquiry,  andnractically  there  is  no 
real  difficulty  in  the  case,  llie  officer  of  the  court 
has  every  commitment  sent  to  him,  and  he  knows 
whether  there  has  been  a  committal  or  not  in  each 
case.    Through  his  office  the  indictment  must  pass 

•on  its  way  to  the  grand  jury,  and  it  is  very  mnch 
like  a  diractton  to  him  to  take  care  that  an  indict- 
ment shall  not  be  presented  to  the  grand  jury  until 

■  the  condition  of  the  statute  is  complied  with.    The 

^  wustice  in  modem  times  under  the  statute  4  &  5 
-Will.  &  M.  in  the  case  of  criminal  informations  is 
not  to  aver  compliance  with  the  conditions  of  that 
statute,  on  the  record,  and  I  cannot  think  that  in 
this  case  the  matter  ought  to  appear  on  the  record. 

fit  is  not  necessary  to  consider  what  the  exact 
xemedy  may  be  when  the  statute  has  not  been  com- 
plied with.  It  is  said  that  a  writ  of  error  will  lie. 
Supposing  that  to  be  so,  yet  I  am  of  opinion  that 

.there  is  no  ground  of  error  assigned  in  this  case. 
The  parties  were  both  before  the  magistrate,  and  the 
accused  knows  whether  the  magistrate  committed 
Um  ornot  for  trial.  It  is  also  clear  that  the  pro- 
secutor was  bound  to  give  evidence  against  the  party 

.  accused  of  this  offence.    The  offence  of  which  the 

;  prisoners  have  been  found  guilty  is  the  same 
offence.     Then   as   regards  the  indictment  being 

•lound  at  the  subsequent  sessions,  it  is  the  same 

■offence,  though  the  case  stood  over  until  the  next 
sessions  for  which  the  prisoners  were  bound  over. 
If  the  recognisances  had  been  discharged  at  the 
September  sessions,  it  would  have  been  different. 
It  u  no  answer  to  say  that  the  accused  did  not  ap- 
pear at  the  September  sessions.    The  only  difficulty 

i^that  stoiick  me  was,  whether  the  two  indictments 
were  the  same  prosecution,  and  I  think  that  they 
nrere  practically  the  same.    Therefore,  both  grounds 

.fail. 

Blackbtjbx,  J. — I  am  of  the  same  oirinion.  The 
Vexatious  Indictments  Act  puts  as  a  condition,  that 
t)ef ore  any  bill  of  indictment  for  any  of  the  offences 
spedfled  shall  be  presented  to  or  found  by  the  grand 
jury,  certain  things  shall  be  done.  It  does  not  alter 
the  nature  of  the  offences  or  the  general  jurisdiction 
of  the  grand  jury.  If  the  things  required  consti- 
tuted any  part  of  the  offence,  then  they  would  be  a 
matter  of  trial  before  the  petty  jury ;  but  that  is  not 
.ao — tfaey  are  only  a  condition  put  on  the  general 
jurisdiction  of  the  grand  jury  to  find  a  bill  of  indict- 
ment in  the  cases  specified.  It  is  precisely  the  same 
-as  the  case  of  vexatious  criminal  infonnationB.  It 
lias  never  been  the  practice  to  aver  in  a  criminal 
information  that  leave  has  been  obtained  to  prefer 
it,  but  the  mode  of  pleading  remains  the  same  as  at 
common  law  before  the  4  &  5  Will.  &  M.  passed.  I 
4herefore  think  the  first  objection  made  a  bad  one. 
If  a  bill  of  indictment  were  improperly  preferred 
and  found,  it  may  be  that  the  more  convenient 
•course,  when  the  fact  was  discovered,  would  be  to 
-tvpty  to  the  court  before  the  trial  to  quash  it,  and  I 
4ninK  the  court  would  have  jurisdiction  to  quash  it 
■or  any  part  of  the  indictment  as  to  which  the 
statute  was  not  complied  with.  Or  it  may  be  a 
•question  whether  the  case  falls  within  the  statute  or 
Jiot,  as  in  Heg.  v.  Heane,  where  it  was  doubted 
whether  the  case  was  one  of  perjury  or  not,  in  which 
■case  it  might  be,  that  one  court  might  entertain  the 
view  that  it  was  not  within  the  Vexatious  Indict- 
nients  Act,  and  another  might  bold  that  it  was,  and 
in  such  case,  periiaps,  the  deft,  might  idead  to  the 
inrisdiction.    I  am  aUo  inclined  to  think  that  error 


in  fact  would  lie,  but  I  do  not  desire  to  expren  u 
opinion  on  that  without  further  consideration.  It  is 
not  necessary  to  decide  what  is  the  proper  coone  to 
pursue,  for  here  the  condition  of  the  statute  hss 
been  complied  with.  As  to  the  recognisancei :  ths 
prisoners  were  bound  to  appest  at  the  next  sesidont 
to  an  indictment  for  this  conspiracy  to  defraud  this 
benefit  society.  The  condition  and  the  spirit  of  die 
Act  have  been  fulfilled,  which  was  to  preTent 
vexatious  indictments  being  preferred,  and  thit 
object  was  fulfilled  as  soon  as  the  accused  were 
bound  over  by  the  magistrate  to  answer  the  charge. 
It  may  be  that  a  fresh  charge  would  not  be  right, 
but  the  fact  ef  four  persons  being  included  in  the 
indictment,  whereas  three  persons  only  were  impli- 
cated before  the  magistrate,  does  not  vary  the 
offence.  I  am  of  opinion,  therefore,  that  judgment 
must  be  for  the  Crown. 

Shke,  J. — I  am  of  the  same  opinion.  Hie  Le^ 
lature  must  be  taken  to  know  the  ipode  in  which 
indictments  are  ustuilly  preferred,  and  that  they  pus 
through  the  hands  of  the  officers  of  Uie  court  to  the 
grand  jury.  I  think  that  the  statute  is  nothing 
more  than  a  direction  to  those  officers  to  take  cue 
that  no  bill  shall  be  presented  to  the  grand  joiy 
unless  the  requisitions  of  the  statute  have  beeo 
complied  with.  I  think  the  Legislature  might 
have  had  in  view  the  4  &  5  WilL  &  M.,  for  the  Act 
of  22  &  23  Vict,  contemplates  the  same  evils.  I 
think  that  if  it  came  to  the  knowledge  of  the  comt 
that  a  bill  of  indictment  had  been  found  without 
the  requisites  having  been  complied  with,  it  might 
be  treated  as  a  nullity  and  as  if  it  had  not  beoi 
found,  and  that  the  court  might  quash  it.  As  to  ths 
recognisance,  the  question  in  my  opinion  is,  not 
whether  the  indictment  is  the  same,  but  whether 
the  offence  is  the  same.  Here  the  offence  is  the 
same  and  the  facts  are  the  same,  and  the  onl^ 
difference  is  that  a  fourth  person  is  charged  in  tbt 
second  indictment.  And  I  think  that  the  accoied 
have  been  bound  by  recognisances  within  tbs 
meaning  of  the  statute  to  appear  to  answer  this 
indictment.  I  therefore  concur  in  the  judgment 
of  the  court. 

JvdgmeiU  fir  the  Crom*. 


Tuadag,  June  7,  1864. 

G;lBOD!EB  V.  COLTEB. 

Leate — Onutmetion — Beiervation  of  right  of  tportuj. 

In  an  indenture  of  haae  the  laaor  granted  to  the  ktm 
the  right  oftporting  over  tlie  land  demieed,  andcerlaa 
other  kuiM  "  in  common  with  the  kteor,  hit  kein  (od 
asaigns,  and  ang  friend  of  hi*  or  them." 

HeU,  Aat  the  privilege  might  be  granted  to  teeaal 
friende  to  tport  at  the  tame  time. 

Action  for  breach  of  a  covenant  for  quiet  eiyoy- 
ment  of  a  lease. 

The  declaration  stated  a  demise  of  land  to  one 
W.  Dray, 

Together  with  the  rlfht,  In  oommonwitli  the  deft,  his  kaks 
sod  tnigns,  tnd  say  (rieod  of  hla  or  them,  of  ehootipf  «■.  is 
snd  over  the  premiaee  sod  hereditunenia  thereby  i*wlMt 
ud  also  in  end  over  the  seveml  closee,  pieoee  aod  peroeli  oC 
Und  compriiiiig  the  fum  called  Hunpton  Court  nnn,  Ikia 
in  the  ooonpMioa  of  John  Allen,  onder  >  leeae  grEnled  to  Urn 
by  the  deft,  ud  oontemponuieoiuly  with  the  now  raddsf 
indenture. 

Averments : 

That  I>rmyaasl«nedtheleaeetotheplC,Mdthat*ftennida 
snd  during  the  term,  J.  AUen,  Q.  Davie,  A.  Halse  andj^ 
Brown,  claiming  thronah  and  nnder  the  deft,  the  rigiil  J^^^ 
BO  to  do,  and  having  the  authority  of  the  deft  so  to  do  (fua 
peraons  not  being  the  helie  or  aasigna,  nor  any  oaa  of  tbaa 
iMlng  the  helrornnlgn  of  the  den.)  Jolnlty  enlend  Iha  laM 
pieiidaee  and  beiedttaments  by  Iha  said  recited  Maatans 
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demJaed  to  the  a*ld  W.  Dray,  and  also  into  and  upon  the 
aereral  cloeea,  pieces,  or  parcels  of  land,  oompriaing  Hampton 
Oonrt  Farm,  in  the  pnrvult  of  game. 

Demurrer  to  the  declaration. 

/ 

Maniay  Q.  C.  in  rapport  of  the  demurrer. — By 
the  1  &  2  Will.  4,  c.  32,  8. 11.  where  the  lessor  or 
landlord  has  reserved  to  himself  the  right  of  killin); 
the  game  upon  any  land,  he  may  authorise  any 
other  person  or  persons  who  shall  hare  an  annual 
game  certificate  to  enter  ui>on  such  land  for 
the  purpose  of  pursuing  and  killing  game. 
Hie  lease  does  not  abridge  the  right  this  statute 
gave  to  the  deft,  as  a  lessor  who  had  reserved  the 
right  of  sporting.  But,  independently  of  the  statute, 
voder  this  reservation  or  grant  the  deft,  was  at 
liberty  to  authoriie  several  persons  to  sport  at  the 
same  time: 

TH'idiumy.  ITttria;  7M.  Jt  W.  63; 
Aw  V.  Lodt,  2  A.  &  E.  TOii. 

R  A.  Fisher  contra.— The  declaration  disclosed 
a  breach  of  the  deft.'s  covenant  for  quiet  enjoyment, 
independently  of  the  right  of  shooting  or  sporting 
daimed  or  asserted  by  him.  It  is  consistent  with 
the  breach  assigned,  tliat  the  deft,  entered  the  lands, 
not  in  virtue  of  any  right  or  claim  of  shooting  re- 
served by  the  demise,  but  as  a  trespasser.  The  deft, 
riionld  luive  set  forth  his  right  in  a  plea  specially. 
Assuming  that  the  point  is  raised  by  the  pleadings, 
the  right  to  enter  the  lands  demised  to  shoot  or 
sport  was  restricted  and  reserved  to  one  friend  in 
company  with  the  deft,  at  one  and  the  same  time  or 
simultaneously  with  the  pit. ;  "  any  friend  "  is  to  be 
lead  as  "  a  "  or  "  any  one  "  friend  of  the  deft.'s,  not 
a  plurality  or  promiscuous  number  of  his  friends. 
Although  in  the  8  &  9  Vict.  c.  IG,  s.  86,  enabling  a 
creditor  to  take  (nvceedings  by  sci.  fa.  against 
"any  of  the  shareholders,"  it  has  been  decided  to 
mean  any  number,  that  was  by  reason  of  their  pre- 
vious liability.  But  here  the  privilege  granted  is 
purely  personal  and  limited  to  the  deft,  and  "  a " 
friend — a  kitid  of  delectus  perao)Kr..  Lord  Denman,  in 
JOoe  dem.  Douglas  v.  .Scoff,  2  Ad.&  E.  705,  746,  says  : 
"The  privilege  of  hawking,  hunting,  fishing  and 
fowling  is  not  either  a  reservation  or  an  exception 
in  point  of  law,  it  is  only  a  pri>-ilegc  or  right  granted 
to  the  lessor."  Consequently,  the  privilege  here  is 
to  be  strictly  and  literally  construed.  The  right  of 
sporting  set  forth  in  the  grant  in  Wickham  v. 
tlamker,  7  W.  &  M.  63,  was  mure  extensive  in  terms, 
by  reason  of  the  words  "  or  otherwise."  If  a  plu- 
rality of  friend*  were  permitted  to  exercise  the 
right,  the  pit.  might  be  deprived  of  his  right  of 
sporting  altogether  by  the  destruction  of  all  the 
game  upon  the  premises  by  the  deft,  and  bis 
friends. 

CocKBCRS,  C.  J. — I  am  of  opinion  that  our  judg- 
ment must  be  for  the  deft.  The  declaration  does 
not  negative  that  the  persons  who  went  sporting  on 
the  ra^mises  with  the  consent  of  the  landlord  were 
his  friends,  and  we  must  therefore  take  it  that  they 
'("QC  so.  The  question  then  arises,  whether  the 
deft.,  by  virtue  of  the  right  re»en-ed  in  the  lease, 
is  entitled  to  send  more  friends  tlian  one  at  a  time 
on  the  land.  On  the  true  construction  of  the  lease  I 
am  of  opinion  that  he  was.  The  demise  is  of  a  farm 
to  the  pit,  with  the  right  to  sport  over  it,  and  also 
over  other  lands  of  the  deft,  in  common  with  the 
deft.,  his  heirs  and  assigns,  and  any  friend  of  his  or 
them.  Thia  means  that  he  may  grant  permission, 
not  indeed  to  any  one,  but  to  friends  of  his  to  whom 
he  might  have  granted  it  if  he  had  not  demised  to 
the  pit.  It  would  have  been  easy,  if  it  had  been  in- 
tended to  limit  the  right  to  a  single  friend  at  a  time, 
to  do  so  by  words  i£iinly  expressing  that  meaning. 
The  words  used  would  be  commonly  understood  to 
mean  »  plurality  of  friends.    All  doubt  is  removed 


by  the  fact  that  the  right  of  sporting  granted  and 
idso  reserved  in  this  lease  has  reference,  not  only  to- 
the  premises  demised  to  the  pit.,  but  to  other  luids 
over  which  the  pit.  would  have  no  right  except  for 
this  grant.  I  think  the  lessee  did  not  intend  to  do* 
anything  more  than  to  grant  to  the  tenant  a  right 
of  sporting  in  common  with  him,  not  to  divest  him- 
self of  any  part  of  his  right  to  sport  himself,  and 
to  take  any  friends  with  him. 

Cbomptox,  Blackbcbn  and  Sree,  JJ.  concurred^ 

Judgment  for  the  de/i. 
Attorney  for  the  pit.,  W.  May. 


June  8  (nuf  11,  1864. 

The  Lokdok  avo  North-Wbstbbm  Railwat  Com- 
FAHV  (appe.)  r.  The  StnivBYOBs  or  Hiohwats  or- 
THE  Towhship  of  Skebtom  (resps.) 

ntghv?ay — Rqmlr  of—i  Vict.  c.  20,  «.  4G-G5 — ■ 
Approaches  to  a  railuxn/  bridge — Road  lowered — 
Liabilllf  ofraibeaif  company  to  rqxiir. 

The  8  ITcf.  c.  20,  *.  46  {Railuxa/t  Claiaet  ConioKdatiojt 
Act")  provides,  that  when  the  hne  of  a  railway  crosee* 
a  road  or  highway,  either  the  road  shall  be  carried 
over  the  railway,  or  the  railway  shall  be  carried  over 
the  road,  by  means  of  a  bridge  of  the  lieight  and 
width  and  with  the  ascent  or  descent  by  that  or  the 
special  Act  provided;  and  that  the  immediate  <gt- 
proaches  and  all  the  necessary  worts  connected  there- 
with shall  be  maintained  at  the  expense  of  the  com- 
pany. 

A  railway  company,  in  constructing  a  bridge  over  a  high- 
way, lowered  the  highway  in  order  to  bring  it  to  a 
proper  level  below  the  bridge  ; 

Held,  that  the  road  thus  lowered  did  not  constitute  an 
immediate  approach  or  necessary  work  within  the 
meaning  of  the  above  section,  and  that  the  eongxn^ 
were  therefore  not  bound  to  keep  it  in  repair. 

This  was  a  case  stated  under  the  20  &  21  Viet^ 
c.  43.  The  apps.  are  the  lessees  of  the  Lancaster  and 
Carlisle  Bailway,  and  for  the  purpose  of  this  case 
may  be  considered  as  the  Lancaster  and  Carlisle 
Railway  Company. 

On  the  12th  Dec.  the  apps.  were  summoned,  under 
the  provisions  of  the  Railways  Clauses  Consolidation 
Act  (8  Vict.  c.  20,  8.  63),  before  the  justices  of 
Lonsilale,  in  the  county  of  Lancaster,  for  the  non- 
repair of  the  immediate  approaches  on  each  side  of 
the  bridge  constructed  by  the  apps.  for  the  purpose' 
of  carrying  their  railway  over  a  certain  public  high- 
way in  the  township  of  Skerton,  leading  from  Lan- 
caster to  Morecombe,  the  said  approaches  being  a 
work  executed  in  the  construction  of  the  said  rail- 
way. Prior  to  the  construction  of  the  nulway,  the 
highway  was  repairable  and  repaired  by  the  resps. 
A  plan  which  accompanied  the  case  showed  Uie- 
railway  and  the  approaches  in  question,  and  how 
the  bed  of  the  original  highway  was  altered  and 
lowered  by  excavation  nine  foet  deep,  in  some  parts, 
by  the  apps.,  at  the  time  of  the  construction  of  the- 
railway  bridge,  for  the  purpose  of  enabling  the 
public  to  pass  under  it.  It  was  not  shown  in 
evidence  that  the  company  had  made  good  the- 
damage  done  by  them  to  the  surface  of  the  road,  or 
to  the  road,  at  the  time  of  their  interference  with  it. 
The  surveyors  the  resps.  have  never  since  repaired 
the  heu*  in  quo,  neither  have  the  apps.  The  railway 
was  formed  about  the  year  1850.  The  company 
admitted  the  non-repair  of  the  highway  and  of  the 
approaches  to  the  bridge,  but  contested  their  liability 
to  keep  them  in  repair  after  their  works  had  been 
finishM.  The  justices  made  an  order  for  the  com- 
pany to  repair  the  said  approaches,  subject  to  the 
following  case. 
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The  original  Lancaster  and  Carlisle  Railway  waa 
-itathoriMd  by  an  Act  of  Parliament  (7  Vict.  c.  ST), 
•entitled  "  An  Act  for  making  a  rauway  from  the 
Iiuicacter  and  Preston  Junction  at  Lancaster  to  or 
i-near  to  the  city  of  Carlisle." 

This  Act  received  the  Royal  assent  the  6th  June 

1844.  The  bridge  in  question  was  built  under  the 
prorisions  of  the  Deviation  Act  (8  &  9  Vict.  c.  83), 
nereinafter  referred  to.  By  sect.  270  it  is  enacted, 
mrith  respect  to  the  crossing  of  roads, 

'  Tbkt,  except  H  therein  proTided,  if  the  line  ofrftllwky  cron 
anjr  tampike  road  or  pnbllo  curUige  way,  then  either  eoeh 
tamplke  roed  or  pnblic  carriage  way  shall  be  carried  over  the 
railway,  or  the  nilway  shall  be  carried  over  soeh  road  by 
meana  of  a  brid^  of  the  height  and  width  and  with  the 
ascent  or  descent  by  the  Act  In  that  behalf  provided,  and 
snch  bridge  or  other  neceaaary  work  connected  therewith 
shall  be  executed  at  the  expeniie  of  the  company. 

The  Railways  Clauses  Consolidation  Act  (8  Vict, 
c.  20)  received  the  Royal  assent  on  the  8th  Blay 

1845.  By  sect.  1  it  ia  enacted, 

That  the  Act  ihall  apply  to  every  raDway  which  aliaU  by 
«ny  Act  which  shall  thmafter  be  passed  l>e  anthorised  to  be 
•constmcted,  and  the  ActahaU  Iw  tnoorporatad  with  each  Act, 
and  all  the  clansea  and  prorlaions  of  the  Act,  save  ao  far  as 
they  slial]  be  expressly  varied  or  excepted  by  any  anch  Act, 
shall  apidy  to  nndertakiiiga  aothoriaed  thereby,  ao  far  aa  the 


]  be  applicable  to  snch  undertaking,  andahall,  aa  well 
am  the  clanaea  and  provisions  of  every  other  Act  which  shall 
"be  tncorporated  with  snch  Act,  fonn  part  of  such  Act,  and  be 
■caotUoM  together  therewith  aa  forming  one  Act 

By  sect.  46,  with  respect  to  the  crossing  of  roads, 
•or  other  interference  therewith,  it  is  enacted. 

That  if  the  line  of  the  railway  croas  any  tnmpike  road  or 
pablio  highway,  then,  except  where  otherwlae  provided  by  tl)a 
:Bpeeial  Act,  either  aneh  road  shall  be  carried  over  the  railway, 
or  the  railway  ahall  be  carried  over  such  road,  by  means  of  a 
bridge  of  the  height  and  width  and  with  the  ascent  or  descent 
by  that  or  the  special  Act  provided:  and  snoh  bridge,  with 
the  immediate  approaches  and  all  other  oeoeasary  work  oon- 
Jieeted  therewith,  shall  be  executed,  and  at  all  times  Ihere- 
a,fter  maintained,  at  the  expense  of  the  company. 

By  sect.  68  it  is  enacted. 

If  in  the  comae  of  making  the  railway  the  company  shall 
•use  or  interfere  with  any  road,  they  shall,  from  time  to  time, 
make  good  all  damage  done  by  them  to  such  road. 

.  In  the  same  session  of  Parliament  the  Lancaster 
and  Carlisle  Company  obtained  an  Act  (8  &  9  Vict. 
•c.  88),  to  enable  them  to  alter  the  line  of  such  rail- 
way, and  to  make  a  branch  therefrom,  and  for 
other  purposes  relating  thereto.  To  this  Act  the 
Royal  aaaent  was  given  on  the  21st  July  1846.  The 
bridge  in  question  and  a  considerable  length  of 
railway  on  each  side  of  it  were  constmcted ;  and 
~the  highway  in  question  was  lowered  and  interfered 
with  under  the  provisions  of  the  last-mentioned 
Act. 
By  sect.  1  of  this  Act  it  is  enacted. 

That  all  the  powers  to  take  lands,  and  all  other  the  powers, 
-.aothorlttee,  provlalona,  direcUona,  penalties,  forfeiturea,  pay- 
ment^ exemptlona,  remedies,  regnlatlonB,  'clauaea,  matters 
and  thlnga  oontalned  in  the  said  recited  Acts,  except  such 
•of  them  or  such  parts  thereof  respectively  as  are  repug- 
nant to  this  Act,  or  aa  are  by  this  Act  expreaaly  repealed  or 
altered,  or  otherwise  provided  for,  shall  extend  and  be  construed 
to  extend  to  thia  Act;  and  shall  operate  and  be  in  force  in 
respect  to  the  objects  and  purposes  thereof  an  folly  and 
-elfectaally,  to  all  Intents  and  purposea,  as  if  the  same  powers, 
.«iithoritlea,  provislona,  direenons,  penalties,  forfeiturea,  pay- 
ments, exemptions,  remediea,  regulations,  elaoaea,  mattem 
«nd  things  were  repealed  and  re.enacted  in  this  Act, 

There  is  no  express  provision  in  this  Act  for 
incorporating  the  Railways  Clauses  Act.  There  is 
no  further  provision  in  this  Act  as  to  making  or 
maintaining  roads  or  other  works. 

In  1859  the  Lancaster  and  Carlisle  Railway 
Company  obtained  another  Act(22  &  23  Vict  c.  124), 
intituled  "  An  Act  for  authorising  the  Lancaster  and 
Carlisle  Railway  Company  to  miUce  new  works  and 
to  make  arrangement  with  other  companies,  and  to 
raise  further  funds,  and  for  other  purposes." 

By  sect.  2  it  is  enacted. 

That  the  Lands  Claniws  Consolidation  Act  1$4-!,  and  the 
Jtailways  Claoses  Consolidatias  Act  lUS,  savs  so  far  as  any 


of  the  elanses  and  provlaionB  thereof  respectively  aie  excepted 
or  varied  by  this  Act,  are  to  be  incorporated  with  tUi  Aol 

The  question  for  the  oirinion  of  the  conrt  is 
whether  (he  aj^.  are  bound  to  keep  in  repair  the 
public  highway  in  question  under  their  line  sod  the 
immediate  approatdies  thereto.  If  so,  the  order  of 
the  justices  is  to  staad ;  if  not,  it  is  to  be  quashed. 

Bovltt,  Q.C.  for  the  resps. — The  justices  were  right 
in  holding  that  the  obligation  to  repair  was  imposed 
on  the  resps.  The  bridge  and  approaches  were  con- 
structed at  a  period  subsequent  to  the  passing  of 
the  Railways  Clauses  Consolidation  Act.  By  the 
1st  section  of  that  statute  it  is  enacted  that  its  pro- 
visions shall  be  applicable  to  the  oonstmction  of 
future  railways ;  and  by  the  46th  section,  sfter 
showing  how  bridges  over  highways  with  their 
ascents  and  descents  are  to  be  formed,  it  is  provided 
that  the  immediate  approaches  and  all  other  nece<- 
sary  works  connected  therewith  shall  be  maintained 
at  the  expense  of  the  company.  Here  the  alteratioa 
and  excavations  of  the  road  were  necessary  to  the 
construction  of  the  bridge  in  question.  The  doty 
therefore  of  keeping  them  in  a  proper  state  wu 
tlirown  on  the  company.  And  this  has  been  decided 
in  the  cases  of 

The  XorA  SlaffordMn  Railmn  Compmji  v.  i>ale,  17 

L.  J,  N.  8..  147,  M.  C. ; 
Leech  v.  The  yoriA  SlaffordMre  Railway  Camamk 

1  L.  T.  Sep  N.  S.  882 ;  29  L.  J.,  N.  8.,  150,  M.  C. 

A.  S.  mil  for  the  apps. — In  determining  the 
extent  of  the  obligations  imposed  on  the  compsnjr, 
this  special  Act  as  well  as  the  Railways  Clauses  Act 
must  be  considered.  Now  by  the  2nd  section  of 
the  former  Act  their  duty  is  limited  to  thecoa- 
struction  of  the  work  necessary  in  the  formation  of 
bridges.  They  are  bound  to  make,  but  not  to 
keep  in  repair,  snch  works.  But  farther  conceding 
that  the  question  must  be  governed  by  the  public 
Act,  it  is  manifest,  from  the  language  em[doyeil, 
that  it  was  the  intention  that  its  provisions  as  to 
keeping  approaches  in  repair  should  apply  to 
approaches  to  roads  carried  over  railway  t»idge>, 
and  not  to  those  passing  imder  them.  The  com- 
pany, therefore,  in  the  present  instance,  are  not 
bound  to  repair. 

Bot'iS  replied. 

ManUu  Smith  (as  amicus  curia)  referred  the  court  to 
two  Irish  .decisions  on  the  statute: 

The  WaUrfard  and  Limerick  RtHmg    Ompati  v. 

Kearny  Vi  Irish  C.  L.  fi.  224  ;  and 
FoAerry  v.  The  WaterfordandUmirickBtubeaii  Om- 
pang,  13  Irish  0.  L.  B.  494. 

Cur.adc.tidL 

June  II.— The  judgment  of  the  Court  (Bhttk- 
bum,  Mellor  and  Shee,  JJ.)  was  now  delivered  by 

BLACKBUBif,  J. — The  question  in  this  case  wt* 
upon  the  construction  of  the  Railways  Clauses  Act 
The  fact  was,  that  the  company  had,  in  carrying  s 
railway  bridge  over  a  highway,  lower^  the  highway 
in  order  to  bring  it  to  a  properdepth  below  the  taridge; 
and  the  question  raised  was,  whether  or  not  the 
railway  company  were,  under  the  Railways  Clauses 
Consolidation  Act,  botmd  to  keep  in  repair  the  slops 
for  the  road  under  the  bridge,  the  descent  from  the 
road  being  part  of  the  apprmches  to  the  bridge  and 
works  connected  with  the  bridge  imder  the  terms  of 
the  statute.  The  case  was  argned  by  Mr.  Borill 
and  Mr.  Stavely  Hill ;  and  we  were  rather  inclined 
at  the  close  of  the  argument  to  hold  that  the  trne 
construction  of  the  Act  was  to  cast  upon  the  rail- 
way company  the  burden  of  maintaining  the  road. 
At  the  close  of  the  argument  Mr.  Manley  Smith,  as 
amieuM  curiae,  informed  ns  that  there  were  two  deci- 
sions in  the  court  in  Ireland  upon  the  constmctiaa 
of  the  statute  and  we  took  time  to  look  into  those 
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decitioiu,  which  ve  find  are  precisely  upon  the  very 
point  In  the  first,  the  Water fordand  LimerirJcRailuxig 
Caapaaji  r.  Kearney,  12  Ir.  Com.  L.  Kep.  224,  two  of 
the  learned  judges,  Fitzgerald  and  O'Brien,  JJ., 
wen  of  oinnion  that  upon  the  true  construction  of 
the  Act  it  was  not  to   cast  the  burden  of  the 
maintenance  of  the  road  under  those  circumstances 
npon  the  railway  company.    Hayes,  J.  differed  in 
'Opinion  from  them,  and,  so  far  as  that  decision 
went,  it  was  two  judges  to  one  ;  but  it  was  a  decision 
'Of  the  Irish  Court.     Subsequently,   there  was  a 
-second  case  upon  which  this  point  arose,  that  of 
Fodieny  v.    The   Waterford  and  Limerick  Railway 
■Coapaiijf,  13  Ir.  Com.  "L.  Bep.,  where  the  question 
was  raised  before  the  Irish  Court  of  C.  P.,  and  there, 
4^ter  considering  the  matter  carefully,  the  full  court 
(the  Chief  Justice  and  Ball  and  Keogh,  JJ.)  gave 
reasons,  agreeing  with  the  Irish  Court  of  Q.  B., 
in  holding  that   the  railway  company  were  not 
liable  at  all ;   and  Christian  J.  gave  a  somewhat 
different  reason  for  his  opinion,  but  he  also  agreed 
in  the  result  that  the  railway  company  were  not 
bonnd  to  repair  the  road  under  the  circumstances. 
And  I  am  bound  to  say,  looking  at  the  reasons  given 
in  that  very  carefully  considered  case  in  the  C.  P., 
tiiey  seem  very  strong  reasons  for  the  opinion  that 
'Court  entertained.    We  know  that  the  decisions  and 
opinions  of  law  courts  in  England  of  co-ordinate 
jurisdiction  are  not  final  as  those  of  conrts  from 
which  there  is  no  appeal,  and  they  would  not  be 
binding  on  us,  but  still  they  are  judgments  which 
we  are  bound  to  treat  with  great  deference  and  re- 
spect ;  still,  if  we  take  a  different  opinion,  we  should 
Ik  bound  to  act  on  our  own  opinion,  instead  of  con- 
sidering the  reasons  given  by  those  courts.     The 
decisions  given  in  the  Irish  courts  are,  of  course, 
still  less  binding  npon  na  ;  but  we  cannot  say  clearly, 
in  this  instance,  that  we  ought  to  decide  the  other 
way.    We  think  we  ought  to  pay  considerable  re- 
spect to  their  opinions,  and  that  upon  this  Act, 
which  is  very  obscurely  worded,  though  the  incli- 
nation of  our  opinion  would  lead  us  to  construe  it 
the  other  way,  ^et  the  case  is  not  sufficiently  free 
from  doubt  to  induce  us  to  decide  contrary  to  what 
they  have  decided  upon  the  matter  in  that  court.  We, 
in  deference  to  their  opinion,  and  without  attempting 
to  say  we  think  they  are  wrong,  though  it  turns  the 
balance  where  we  have  considerable  doubt,  must 
give  judgement  in  this  case  in  favour  of  the  railway 
company,  who  were  the  apps.,  and  consequently 
most  decide  that  the  magistrates  were  wrong.    It  is 
not  a  case  in  which  costs  can  be  given. 

Jttdgmait  for  the  appt^  without  costs. 


Bbo. 


Monday,  June  13,  1864. 
o.  The  Coboneb  of  Staffobdshibe. 


Corona'a  inquisition — Evidence  not  upon  oath. 

7%e  Omrt  refused  to  quash  a  coronet's  inquisition  on  the 
ground  that  evidence  was  received  not  upon  oath, 
there  being  no  mala  praxis,  and  no  mischief  having 
resulted,  and  the  jury  having  found  their  verdict  upon 
the  other  evidence  only. 

Rule  nut  for  a  certiorari  to  quash  an  inquisition 
upon  the  body  of  a  person  whose  death  was  caused 
by  a  boiler  explosion  at  the  ironworks  of  Messrs. 
Johnson,  at  Wolverhampton.  A  verdict  of  man- 
slaughter was  returned. 

The  ground  of  the  motion  was,  that  at  the 
inquest  the  evidence  of  a  boy,  aged  eleven,  was 
taken,  but  not  upon  oath.  From  the  affidavits  on  the 
other  side,  it  appeared  that  the  coroner  in  summing 
up  told  tba  jury  to  disregard  his  evidence,  and  that 
there  was  no  reliance  to  be  placed  upon  it ;  that  the 
jury  were  of  that  opinion,  and  found  their  verdict 
upoathe  other  evidence  before  them  only. 


D.  D.  Keane,  Q.  C.  and  W.  J.  Payne  showed 
cause  on  behalf  of  the  coroner,  and  T.  Janes  on 
behalf  of  the  Crown. — This  is  not  a  case  in  which 
the  court  is  bound  to  interfere  ex  dd>ito  justitiae. 
Here  there  is  no  defect  on  the  face  of  the  inquisition, 
and  no  corrupt  or  indirect  conduct  on  the  part  of 
the  coroner,  and  the  jury  say  they  did  disregard  the 
evidence : 

Jarvis  on  Coroners,  264  and  318,  2nd  edit ; 

Howell  V.  Xocil,  2  Camp.  15; 

SlatUack't  case,  1  Vent.  181 ; 

Michael  Bardee't  case,  2  Sid.  90. 

Macnamara  in  support  of  the  rule. — It  is  conceded 
by  the  other  side  that  the  boy's  evidence  was 
illegally  taken.  That  was  contrary  to  4  Edw.  1,  st.  2, 
"  Ete  Officio  Coronatoris."  An  inquisition  felo  de  se 
carries  with  it  the  forfeiture  of  all  goods  and  chattels 
and  condemns  to  an  ignominious  buriaL  And  as 
such  consequences  attach  to  it  an  inquisition,  taken 
upon  illegal  evidence  ought  not  to  be  allowed  to 
stand  good.  It  may  be  evidence  in  another  pro- 
ceeding: 

iieCUftjr.  SB.  ftAd.230; 

Jones  V.  White,  1  Btra.  67 ; 

2  Taylor  on  Ev.  1411 ; 

Com.  Dig.  "Officer"  0. 13; 

2  Bum's  Just  "  Coroner,"  42 ; 

6  Vin.  Abr.  "  Coroner,"  A.  B. 

CocKBCRir,  C.  J. — I  am  very  far  from  saying  that 
if  it  had  appeared  that  any  actual  mischief  had 
resulted  from  the  admission  of  this  evidence,  which 
was  clearly  irregularly  taken  on  the  inquest,  this 
court  would  not  have  interfered.  Tliis  is  an  appli- 
cation, however,  which  it  is  in  our  discretion  to 
grant,  and  no  mischief  having  been  caused,  and 
there  being  abundant  evidence  to  sustain  the  in- 
quisition, and  the  jury  having  disclaimed  being 
influenced  by  it  as  to  their  verdict,  I  think  we  ought 
not  to  interfere. 


The  rest  of  the  Court  concurred. 


Ride  discharged. 


OOUKT  OF  COMMON  PZ.SAS. 

BcporMd  by  W.  Mati>  and  Lvxlbt  Siirm,  Etqn,, 
Barriftera-at-Law. 

Thursday,  June  2,  18C4. 

Wallisoton  (app.)  v.  Willes  (resp.) 

Local  Government  Act  1858,  21  j'  22  Vict.  c.  98. 

By  sect  65  of  the  Local  Government  Act  1858  it  is 
enacted,  that  "memorials  under  sect.  120  ofAe  Public 
Health  Act  1848  shall  be  addressed  to  one  of  Her 
ifofestys  principal  Secretaries  of  State,"  and  by 
sect.  81,  that  "  all  orders  made  by  such  secretary  shall 
be  binding  and  conclusive  :" 

Held,  upon  an  appeal  under  this  Act,  that  the  interest 
upon  expenses  incurred  by  a  local  board  of  health  ran 
from  the  time  the  amount  due  was  ascertained,  and 
not  from  the  time  of  the  first  demanding,  and  that  the 
decision  of  the  Secretary  of  State  as  to  the  amount  oj 
tiie  claim  for  expenses  ana  interest  thereon  wasfinaL 

This  was  a  case  stated  for  the  opinion  of  the 
court  by  justices  under  20  &  21  Vict,  c  43. 

CASE. 

In  the  year  1852  the  parish  of  Leamington  was, 
by  a  provisional  order  of  the  General  Board  of 
Health,  confirmed  and  made  absolute  by  the  Public 
Health  Supplemental  Act  1852,  created  a  district  for 
the  purposes  of  the  Public  Health  Act  1848,  and  the 
said  Public  Health  Act,  with  the  exception  of 
sect.  50,  was  applied  to  and  put  in  force  within  the 
said  district 

On  the  21st  Sept.  1858,  two  streets  within  the 
district  of  Leamington,  called  respectively  Russell- 
terrace  and  Farley-street,  and  which  were  not  at 
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the  time  highways  within  the  nicHninf;  of  the  said 
69th  section  of  the  Public  Health  Act  1848,  were 
not  sewered,  lerellcd,  paved,  flagged,  channelled, 
metalled  and  made  good  to  the  satisfaction  of  the 
local  board  of  health  for  the  said  district.  There- 
upon the  local  board,  by  notices  in  writing  to  all 
the  owners  within  the  meaning  of  the  said  Act,  of 
the  premises  fronting,  adjoining,  or  abutting  upon 
the  whole  of  the  said  streets  respectively,  required 
them  respectively  within  one  calendar  month  from 
the  service  thereof,  to  sewer,  level,  pave,  flag, 
channel,  metal  and  make  good  so  much  of  the  said 
streets  respectively  as  their  said  premises  respec- 
tively fronted  or  adjoined  to,  or  abutteil  upon. 
Coines  of  the  notices  thus  served  on  the  rcsp.  are 
hereto  annexed  and  marked  B  and  C.  Such  notices 
were  not  complied  with  by  any  of  the  said  owners, 
and  the  local  board  thereupon  executed  the  works 
mentioned  or  referred  to  in  the  said  notices  respec- 
tively, and  incurred  certain  expenses  in  so  doing. 

The  resp.  was  and  is  the  owner  of  certain  lands 
abutting  upon  the  said  street,  called  Kussell- 
terrace,  and  also  of  certain  other  lands  abutting! 
upon  the  said  street  called  Farley-street,  and  the 
proportion  of  the  respective  expenses  calculated, 
according  to  the  frontage  of  her  said  lands  respec- 
tively, and  settled  by  the  surveyor  under  the  said 
Public  Health  Act  1848,  as  due  from  her,  was 
t'A'il.  12«.  3d.  in  respect  of  her  lands  abutting  on 
Kussell-terrace,  and  92/.  2^.  6d.  in  respect  of  her 
lands  abutting  on  Farley-street,  making  a  total  of 
7M.  Us.  9d. 

The  local  board  have  not  at  any  time  declared 
the  said  expenses  to  be  private  improvement  ex- 
I>enses  within  the  meaning  of  the  Public  Health 
Act  1848. 

On  the  21st  Dec.  1850,  payment  of  the  sum  of 
734A  14s.  Od,  being  the  aggregate  of  the  above- 
mentioned  proportions,  with  interest  to  that  day, 
was  duly  demanded  by  the  said  local  board  of  the 
said  resp.  On  the  2Cth  Dec.  1839,  the  resp.  duly 
addressed  to  the  Right  Hon.  iSfr  Grcorge  Cornewall 
Iiewis,  Bart.,  the  then  Secretary  of  State  for  the 
Home  Department,  a  memorial  under  the  12Uth 
section  of  the  Public  Health  Act  1848,  and  the  65th 
section  of  the  Local  Government  Act  1858,  stating 
the  grounds  of  her  complaint  against  the  said  local 
boaM  and  appealing  for  relief  in  respect  of  the  said 
sum  of  734A.  14«.  'Jd.  claimed  by  the  said  local  board 
from  her.  She  also  duly  gave  notice  in  writing  to  the 
local  board  that  she  disputed  the  amount  of  the 
proportions  of  the  expenses  so  settled  by  the  sur- 
veyor as -above  mentioned.  Thereupon  the  local 
board  took  the  matter  into  consideration,  and  on  the 
20Ui  Feb.  1860  they  reduced  the  former  proportion 
iir  sum  to  613/.  7«.  3d.,  the  latter  still  remaining  at 
92/.  2s.  Gd.,  making  a  total  of  705/.  9*.  9(t,  aiid  duly 
gave  notice  of  this  decision  to  the  resp. 

Within  seven  days  after  the  receipt  of  this  last- 
mcntione<l  notice  the  resp.  duly  addressed  to  tlie 
said  Secretary  of  State  a  second  memorial  under 
the  sections  before  quoted,  stating  the  grounds  of 
her  complaint  against  the  said  local  board,  and 
appealing  for  relief  in  respect  of  the  said  sum  of 
705/.  9«.  'Jd.  claimed  by  the  said  local  board  from 
her.  After  an  inquiry  into  the  subject  the  liight 
Hon.  Sir  George  Grey,  Bart.,  the  present  Secretary 
of  State  for  the  Homo  Department,  made  an  order 
thereon,  dated  the  20th  Nov.  1868,  to  the  following 
effect,  namely,  "  that  the  resp.  should  in  full  of  all 
demands  pay  to  the  said  Leamington  Local  Board  of 
Health  the  sum  of  679/.  7«.  Id,  in  respect  of  the 
works  carried  out  by  the  said  board."  The  said  Sir 
George  Grey  also  made  a  further  order  or  certiUcate 
of  the  costs  of  the  inquiry  dated  the  same  day. 
After  the  making  of  these  orders,  resp.  on  the  17th 
Dec.  1863  duly  tendered  to  the  collector  of  the  said 
local   board  of   health  the   sum  of   679/.  7s.  Id. 


awarded  by  the  said  Secretary  of  State,  bnt  the 
collector,  acting  under  instructions  from  the  said 
board  of  health,  refused  to  accept  the  same,  and  the 
said  board  have  since  commenced  proceedings  under 
the  said  Public  Health  Act  for  the  recovery  ins' 
summary  manner  of  the  said  sum  of  679/.  7<.  Id., 
and  also  of  interest  thereon  after  the  rate  of  5  per 
cent,  per  annum  from  the  said  21st  Dec.  1859,  to< 
which  they  claimed  to  be  entitled. 

Accordingly,  upon  the  8th  Jan.  1864  an  informi- 
tion  was  laid  before  Charles  Milward,  Esq.,  one  of 
Her  Majesty's  justices  of  the  peace  in  and  for  the 
county  of  VVarwick,  by  the  app.  Richard  Archer 
Wallington,  who  was  and  is  clerk  to  the  said  board, 
and  who  laid  such  information  as  such  clerk  uid  on 
behalf  of  the  said  local  board. 

The  said  information  afterwards,  on  the  30th  Jsn. 
1864,  came  on  to  be  heard  before  us  the  under- 
signed justices  of  the  peace  in  and  for  the  said 
county  assembled  and  acting  together,  and  the 
respective  parties  appeared  before  us. 

It  was  admitted  that  the  said  local  board  of  healdi 
were  entitled  to  the  said  sum  of  679/.  7t.  Id.,  but  it 
was  contended  on  behalf  of  the  resp.  that  she  was. 
not  liable  to  anything  more  than  that,  and  that  the 
question  of  interest  was  included  in  the  order  of 
the  Secretary  of  State,  which  was  made  binding  and- 
conclusive  under  the  said  81st  section  of  the  Local 
Government  Act  1858  :  while  on  behalf  of  the  local 
board  it  was  contended  that  they  were  entitled  to 
interest  by  force  of  the  62nd  section,  and  that  the 
Secretary  of  State  had  no  power  to  entertain  the 
question  of  interest. 

Evidence  was  adduced  before  us  on  the  part  of 
the  app.,  that  the  said  notices  to  make  the  streets 
had  been  given  and  demand  made  for  the  expenses 
as  above  set  out.  That  the  resp.  had  duly  memo- 
rialised the  Secretary  of  State  as  above  mentioned, 
and  that,  after  inquir}'  into  the  subject,  the  Right 
Hon.  the  present  Secretary  of  State  for  the  Home 
Department  made  an  order  thereon  dated  the  JMttfa 
Nov.  1803,  and  also  a  further  order  or  certificate  of 
the  costs  of  the  inquiry  dated  the  same  day. 

After  hearing  the  case  we  the  said  justices  con- 
sidered the  said  order  of  the  Secretary  of  State  was 
conclusive  upon  us,  and  we  ordered  that  payment  of 
679/.  7s.  Id  be  made  by  Mrs.  Willes  to  the  said 
local  board  in  full  of  all  demands  in  respect  of  the- 
matters  set  forth  in  the  said  information. 

The  questions  for  the  opinion  of  the  court  are: 

1.  ^yhether  oui  decision  was  or  was  not  right  in 
point  of  law. 

2.  If  the  said  local  board  are  entitled  to  any 
interest  in  addition  to  the  sum  awarded  by  the 
Secretary  of  State,  from  what  day  or  time,  and  on 
what  sum  is  such  interest  claimable  7 

If  our  said  decision  was  right,  our  order  as  made 
is  to  stand  good ;  if  not,  we  reqnest  the  court  to 
remit  the  matter  to  us  in  order  that  we  may  make  s 
proper  order  in  accordance  with  their  decision. 

Given  under  our  hands  this  22nd  day  of  Feb. 
1864.  John  P.  Gnaniss. 

E.  WnsLER. 

n.  Jlayd,  for  the  apps.,  contended  that  the  req>. 
was  bound  by  sect.  62  of  the  Local  Government 
Act  1858  to  pay  the  interest  demanded,  and  that 
such  interest  was  to  run  from  the  date  of  the  de- 
maud  by  the  local  board,  and  not  from  the  date  of 
the  order  made  by  the  Secretar)'  of  State. 

MwJAy,  tor  the  resp.,  who  contended  that  the 
interest  only  ran  from  the  time  that  the  amount  to 
be  paid  was  ascertained,  was  stopped  by  the  Court. 

Eklb,  CX — I  am  of  opinion  that  our  judgment 
should  be  for  the  resp.  The  120th  section  of  the 
Public  Health  Act  1848,  which  gives  the  power  of 
appeal  from  the  local  board  to  the  genenl  iMtif 
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gpeaks  only  of  expenses  incurred  by  the  local  board 
in  executing  the  necessary  works,  and  as  no  mention 
is  nude  of  interest  a  claim  for  such  cannot  be  made 
under  that  section.  Then  follows  the  Local 
Gorernment  Act  1858,  by  the  62nd  section  of 
wliich  it  is  enacted  that  expenses  shall  be  a  charge 
npon  the  premises  in  respect  of  which  they  have 
been  insnred,  and  shall  bear  interest  at  the  rate  of 
b  per  cent.  And  by  the  65th  section  the  appeal 
•ImU  be  to  the  Secretary  of  State  instead  of  to 
the  general  board ;  and  as  this  provision  follows  that 
iriating  to  the  payment  of  interest,  it  is  clear  to  my 
mind  that  it  was  the  intention  of  the  Legislature 
Alt  the  Secretary  of  State  should  adjudicate  upon 
tlie  whole  claim,  including  interest. 

WtLUXMa  and  Btles,  JJ.  concurred. 

Judgment  for  the  reitp. 

Attorneys  for  resp..  Bell,  Steteard  and   Z%rf, 
for  Baker  and  Broicn,  Warwick. 


[Pbiv.  Co. 


JITDICIAI.    COMMITTEE    OF    THE 
PBIVY    COXTNOIL. 

K«ported  by  jAUn  Patxrsos.  Eaq.,  o(  tb«  Mlildia  Templr, 
B«itMer-*t-Law. 

Saturday,  July  28,  1864. 

(Present— The  Right  Hon.  Lord  KraosDOWx,  Sir 
E.  KrAS  and  Sir  J.  Rowllt,  M.  R.) 

Falkland  Islands  Coxfant  t;.  R. 

WiUanimah — Ridit  to  capture — Grcmtfrom  Crown — 
Lease  J'rttm  Croum. 

A  gnat  of  land  in  fee  by  the  Crown,  and  also  a  Ucence 
to  depasture  cattle  on  Crown  lands  (which  is  in  sub- 
stance  a  lease),  tarries  with  it  the  right  to  capture  and 
appropriate  all  wild  animals  found  on  such  land. 

Where  cattle  had  been  introduced  into  an  island,  and  in 
amrtt  of  time  many  escaped  and  lived  in  a  wild  state  : 

Held,  in  construing  a  grant  by  the  Crown  of  the  lands, 
these  wild  cattk  were  to  be  treated  as  animals  fern 

nntvroe. 

This  was  an  appeal  from  an  order  of  the  police 
court  of  Stanley,  in  the  Falkland  Islands,  dated  the 
'i£th  Feb.  1862,  as  to  the  right  of  the  Falkhuid 
Iilands  Company  to  hunt  and  kill  wild  cattle  on 
thar  lands.  A  penalty  is  imposed  by  the  local  sta- 
tutes on  all  who,  without  lawful  cause,  hunt,  kill,  or 
wound  wild  cattle. 

The  Falkland  Islands  Company,  in  1859,  obtained 
from  the  Crown  a  grant  in  fee  of  the  southern 
peninsula  of  the  Kast  Falkland  Islands,  with  the 
power  to  hunt,  catch,  kill,  or  tame  all  live  stock 
upon  the  same. 

In  I860  the  company  also  obtained  a  grant  of  160 
seres  as  follows : 

Kaow  jra,  tlut  for  cad  In  oomideratlon  of  the  nim  of  Ml 
^«riliig  to  us  paid  by  the  corporation  of  tlie  Falkland  blands 
C<mpanr,  we  of  onr  special  grace,  certain  knowledge  and 
■Ben  motion  have  giren,  granted,  and  do  by  these  presents, 
(orm  oor  heirs  and  soccessora,  giro  and  grant  nnto  the  said 
<<>n>oratian  and  their  successors  all  that  lot  or  pcuoel  of  land, 
ntusted  on  the  western  shore  of  Port  Salrador,  north  of  the 
wo  Pedro,  containing  one  hundred  and  sixty  acres,  and  nam- 
■^cied  3  D,  and  more  particularly  described  as  to  metes  and 
hoaub  in  the  official  plan  or  sunrey  made  by  Arthur  Bailey, 
uq,  surveyor,  in  the  month  of  Jan.  1880,  which  plan  or 
•^rrey  is  now  of  record  in  the  ofSce  of  onr  Surveyor- 
^eaenlof  the  Falkland  Ishtnds  and  their  dependencies.  To 
UTt  snd  to  bold  the  said  lot  or  parcel  of  land,  and  all  and 
Mogular  the  premises  hereby  granted,  with  the  rights, 
iMmbet^  and  appurtenances,  unto  the  said  corporation  and 
|l>eir  soeoessoni  for  ever,  he  and  they  yielding  and  paying 
[or  the  same  tons,  our  heirs  and  successors,  one  peppercorn  of 
jasttynnt  on  the  lat  Jan.  in  each  year,  or  so  soon  thereafter 
M  the  same  shall  be  lawfolly  demanded:  Provided,  never- 
thelais,tfaatlt«hallatalltlmeBbe  lawful  for  us.  our  heirs  and 
^Kesaioc%  or  for  any  person  or  persons  acting  fat  that 
•nsK  tjr  (Mr  or  their  authority,  to  reaums  and  entsr  upon 

[ItM.  Cas.— YOL.  m.] 


possession  of  any  part  of  the  said  lands  which  it  may 
at  any  time  by  us,  our  helra  and  successors,  be  deemed 
necessary  to  resume  for  msking  roads,  canals,  bridges, 
towing  paths,  or  other  works  of  public  utility  or  convenience, 
and  such  landH  so  resumed  to  hold  to  ua,  our  heirH  and  suc- 
cessors, as  of  our  and  their  former  estate,  without  msking  to 
the  said  corporation  and  their  succeesors  any  compensadoa 
In  respect  thereof,  so  nevcrtheleas  that  the  lands  so  to  be 
resumed  shall  not  exceed  one-twentieth  part  of  the  whole  of 
the  lands  aforesaid,  and  that  no  such  resumption  shall  be 
made  of  any  lands  upon  whfch  any  buildlogs  mar  have  been 
erected,  or  which  may  be  In  use  as  gardens  or  otherwise  for 
the  more  convenient  occupation  of  any  such  buildings: 
and  provided  also,  that  it  shall  at  all  tlmaa  be  lawful  for  ue, 
our  heirs  and  successors,  or  for  any  person  or  persona  acting 
In  that  behalf  by  our  or  their  authority,  to  cut  and  take  away 
any  indigenous  timber,  and  to  search,  dig  for,;and  carry  away 
any  stunes  or  other  materials  which  may  be  required  for 
making  or  keeping  In  repair  any  roads,  bridges,  cenahi, 
towing-paths,  or  other  works  of  pnbllc  convenience  or  utility: 
and  we  do  hereby  save  and  reserve  to  us,  our  helra  and  snc- 
cessorti,  all  mines  of  silver  and  gold  and  other  precious  metals, 
and  also  all  mines  of  coal  in  or  under  the  said  land,  with  fuH 
liberty  at  all  times  to  search  and  lUg  for  and  carry  away  the 
same,  oud  for  that  purpose  to  enter  upon  the  said  land  or  anv 
part  thereof. 

There  was  also  licence  for  depasturing  cattle  on 
the  said  lands. 

The  company,  after  obtaining  these  grants,  used 
the  lands  for  breeding  and  depasturing  cattle.  In 
1860  the  governor  received  a  copy  of  new  rules  and 
regulations,  and,  among  other  things,  a  licence  waa 
to  be  granted  on  payment  of  a  fixed  sum  empower- 
ing the  holder  to  kill  wild  cattle.  The  company- 
considered  they  had  the  right  to  kill  the  cattle. 
But  the  Government  maintained  the  contrary,  and, 
having  summoned  the  company's  manager  for 
hunting  and  killing  the  cattle  without  a  licence,  the 
magistrates  at  the  police  court  ordered  the  company 
to  pay  a  large  sum  by  way  of  penalty.  The  present 
appeal  was  then  brought,  and  a  special  case  waa 
stated,  and  the  question  put  to  the  Judicial  Com- 
mittee of  the  Privy  Council  was,  whether,  having 
reference  to  the  rights  of  the  appe.  with  regard  to 
the  said  wild  cattle,  the  proceedings  and  order  are 
correct  in  point  of  law. 

Sir  H.  Cairns,  Q.C.  and  C.  E.  Pollock  for  the  apps. 

The  Attorney- General  (PtXm&t)  and  ifelvintat  the 
reaps. 
Authorities  cited : 

Sutton  V.  Moody,  1  L.  Raym.  260; 

Year  Book,  12  Hen.  8; 

1  BL  Com.  420 ; 

Morgan  v.  Bissell,  3  Taunt.  55; 

Bac.  Ab.  "Leases,"  K. 

Judgment  was  delivered  by 

Sir  J.  RoMiLLY,  M.  R.— The  question  referred  by 
Her  Majesty  to  their  Lordships  is  not,  as  is  stated 
in  the  special  case,  whether,  having  reference  to  the 
right  of  the  apps.  with  regard  to  the  wild  cattle,  the 
proceedings  and  order  of  the  governor,  and  of  the 
chief  or  stipendiary  magistrate  referred  to  in  Uie 
special  case,  are  correct  in  point  of  law,  but  "  whether 
under  the  freehold  or  leasehold  grants,  or  either  of 
them,  made  to  the  Falkland  Islands  Company,  as  set 
forth  in  the  petition  for  leave  to  appeal,  the  com- 
pany and  their  agents  are  entitled  to  kill  and 
destroy  wild  cattle  foimd  on  the  lands,  the  subject 
of  this  grant."  Prior  to  the  year  1846  the  whole 
of  the  soil  of  the  Falkland  Islands,  and  the 
absolute  possession  and  dominion  of  all  wild  cattle 
and  wild  stock  upon  those  islands,  were  the  sole 
and  exclusive  property  of  Her  Majesty,  and  such 
property  and  dominion  still  remain  vested  in  Her 
Majesty,  except  so  far  as  she  may  have  granted  any 
portion  of  this  right  to  others.  On  behalf  of  the 
apps.,  the  Falkland  Islands  Compsmy,  it  is  am- 
tended  that  Her  Majesty  has  granted  to  them  the 
exclnsive  right  of  killing  wild  cattle  which  may  be 
f  oimd  on  the  land  sold  by  the  Crown  to  the  apps. 
during  the  period  of  their  le«se.    In  1859  and  I860 
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grante  of  land  of  160  acres  each  were  made  by 
the  Crown  to  the  Falkland  Islands  Company  in  fee, 
with  a  proviso  securing  to  the  Crown  the  Tight  of 
re-cnteiing  on  the  land  for  the  purpose  of  making 
roads,  canals  and  other  works  of  public  utility,  the 
right  to  cut  timber,  and  to  search  for  and  carry 
away  stones  or  other  materials  which  might  be 
required  for  making  or  keeping  such  works  in 
repair,  and  also  reserving  to  the  Crown  all  mines 
of  gold,  silver,  precious  metals  and  coal,  with  full 
liberty  to  search  for  and  carry  away  the  same. 
There  is  no  other  reservation  in  the  grant.  Incidental 
to  the  grant  of  the  land  was  granted  a  licence 
or  lease  to  depasture  stock  on  10,000  acres,  the 
limits  of  which  were  strictly  defined  in  the  instru- 
ment for  a  term  of  twenty  years,  in  consideration 
of  an  annual  rent  of  10^,  subject  to  the  same  reser- 
vation as  the  grant  of  the  land  in  fee-simple.  Their 
Lordships  are  of  opinion,  that  though  this  is  en- 
titled a  licence  to  depasture  stock,  it  is  in  law  a 
demise  of  the  land  therein  contained,  to  which  the 
ordinary  rights  of  a  lessee  attach,  and  consequently 
that  the  land  thereby  demised,  subject  to  the  rights 
of  the  Crown  and  the  performance  of  the  condition 
contained  in  the  licence,  belong  to  the  Falkland 
Islands  Company  as  their  exclusive  property  during 
the  period  of  the  lease.  It  is  not  disputed 
that  the  law  prevailing  in  the  Falkland  Islands 
must  be  considered  to  be  the  common  law  of  Eng- 
land, modified  only  by  such  statutes  as  apply  to 
these  islands.  Their  Lordships  are  also  of  opinion 
that  by  the  common  law  of  England  the  grant  of 
the  land  in  fee-simple  of  the  lots  of  160  acres, 
and  the  demise  of  the  lots  of  10,000  acres,  con- 
fers upon  the  grantees  and  lessees  thereof  the 
exclusive  right  of  killing  and  taking  all  game, 
beasts  of  chase,  and  animals  which  are  properly 
/era  nattira,  which  may  at  any  time  be  upon  their 
land,  so  long  as  such  animals  may  be  and  remain 
upon  the  land  so  granted  or  demised.  It  in  con- 
tended, on  the  part  of  the  Crown,  that  the  wild 
cattle  are  not  animals  that  come  within  this  descrip- 
tion ;  that  it  is  matter  of  history  that  the  Falkland 
Islands,  when  first  taken  possession  of  on  behalf  of 
Her  Majesty,  contained  no  such  animals  as  wild 
cattle,  horses,  swine,  or  goats ;  and  that  these  animals, 
which  were  not  indigenous  in  the  island,  have  been 
introduced  by  Her  Majesty's  subjects  into  the  is- 
land ;  that  some  which  escaped  or  were  turned  loose 
have  bred,  and  have  increased  so  prolifically  as  to 
have  overrun  these  islands,  but  that  they  are  only 
wild  in  the  sense  that  they  are  not  restrained  by 
fences  and  boundaries;  that  such  being  the  origin 
and  nature  of  the  animals  they  cannot  properly  be 
termed  animals  fercK  natune.  Their  IJordships  con- 
sider that  it  is  not  necessary  for  them  to  determine 
this  question  in  the  present  case,  because  it  appears 
to  them  that  so  far  as  regards  any  question  between 
the  apps.  and  the  Crown  this  question  was  deter- 
mined between  them  in  settling  the  terms  of  tiie 
agreement  entered  into  between  the  Secretary  of 
8tate  for  the  Colonies  and  the  apps.,  which  ended  in 
a  grant  made  to  them  by  the  Crown  on  the  8th  Sept. 
1869.  Her  Majesty's  Emigration  Commissioners 
were  empowered  to  enter  into  the  negotiation  with 
the  Falkland  Islands  Company,  and  to  settle  the 
tirma  of  the  grant  on  behalf  of  Her  Majesty,  and  in 
doing  so  the  Emigration  Commissioners  agreed  with 
the  Falkland  Islands  Company  that  the  wild  cattle 
should  he  treated  as  animals  fenn  natune,  in  which 
ito  property  could  be  acquired  until  killed  or  taken. 
The  Falkland  Islands  Company  proposed  that  the 
Krant  should  be  made  in  these  words: — "The 
Governor  of  the  said  Falkland  Islands  should  grant 
the  said  company  all  that  peninsula,  &C.,  together 
with  all  live  stock  upon  that  peninsula,  and  upon 
the  isltnds  aforesaid  "  In  reply  to  this  the  Emigra- 
tion Commissioners  stated  that  the  words  "together 


with  all  livestock,  &c,"  wouldimplyaproperty  onthe 
part  of  the  company  in  any  wild  cattle  which  might 
be  on  their  land.  Now,  the  words  in  the  heads  of  the 
agreement  inclosed  in  the  Colonial-office  letter  to 
you  of  the  20th  Aug.  are  "  the  grant  to  carry  the 
right  to  kill  and  tame  wild  cattle  within  the  granted 
territory."      The    commissioners    understand  the 
intention  of  the  Secretary  of  State  to  have  been  to 
allow  the  company  the  privilege  of  hunting  and 
killing  wild  cattle  which  might  be  at  any  time  od 
their  land,  but  not  to  interfere  with  the  general 
principle  that  wild  cattle  being  /era  nadirs  no  pio- 
Iierty  in  them  can  be  acquired.    The   alteration 
should  therefore  run  "  together  with  the  power  to 
hunt,    kill,  or  tame  all  live  stock,"  &c    This  vu 
assented  to  on  the  part  of  the  company,  and  the 
words  suggested  by  the  £mif(ration  Commissiooen 
were  accordingly  adopted.    'Their  Lordships,  there- 
fore, arc  of  opinion  tlut  this  must  be  treated  as  one 
of  the  terms  of    basis  of    the  negotiation  onthe 
faith  of    which  both    the  subsequent  grants  sad 
licences  to  depasture  cattle  were  applied  for  and 
made,  and  that  it  consequently  follows  that  where 
the  grants  were  made  by  the  Crown  to  the  com- 
pany,   it   must  be   taken   to   have  been  treated 
on  both  sides  that  the  wild  cattle  were  to  be  con- 
sidered as  animals  /era  natura,  in  the  absence  d 
any  expression  or  reservation  to  the  contrary.   If 
this  be  correct,  then  their  Lordships  are  of  opinion 
that  the  Ordinance  passed  by  the  locd  legislstiiie 
in  1853  does  not  affect  the  right  of  the  apps.   The 
37th  section  of  that  Ordinance  did  not  prevent  Har 
Majesty  from  granting  plots  of  land  on  any  tennt 
that  might  be  thought  fit ;  and  the  words  "  withoit 
lawful  cause  "  and  "  unlawfully,"  which  are  intro- 
duced into  that  section,  seem  to  have  been  expresdj 
inserted  for  the  purpose  of  saving  the  rights  of  any 
person  who  might  be  so  entitled.    Their  Lordshipe, 
therefore,  are  of  opinion  that  in  the  absence  of  an; 
reservation  to  the  Crown  of  any  right  of  killing  or 
taking  wild  cattle  on  the  lands  granted  or  demised, 
it  must  be  held  that  the  right  of  killing  and  taking 
such  cattle  while  on  the  lands  granted  or  demised 
is  included  in  such  grant  and  demise,  and  it  not 
prohibited  by  the  d7th  section  of   the  Ordinance  of 
18">.S.    And    they   will   humbly    recommend  Her 


Majesty  accordingly. 


Judgment /or  <ifp>- 


Appe.'  solidtors,  Buchoffie^  Coxe  and  Bompm. 
I{esp.'s  solicitors,  SoUctton  of  the  TrtaMta-g. 


B0IX8  OOTTBT. 

Ucported  by  H.  R.  Voiixo,  Esq.,  Barri>t«r-Bt-Lsw. 
rhundojf,  June  30,  18&4. 

The  Attorset-Gbheral  v.  The  HosprrAi.  or 
St.  Jobk,  Bedford. 

Charity — Aehmwon — Trtat*  o/—The  Municipal  Cer- 
poration  Act,  6^6  WtlL  4,  c  76,  s.  71. 

Whert  the  court  uxu  satisfied,  vpon  the  ecidact  ai- 
duced,  that  certain  charitabk  trtats  were  origiMBf— 
viz^  on  or  be/ore  A.D.  1280 — impreaed  upon  la»Jt 
belonging  to  a  hospital;  that  thote  trusts  stiU  «• 
maitud  untouched;  that  the  master  and  the  corpora- 
tion o/  the  hospital  still  existed,  although  some  of  tit 
objects  of  the  trusts  had  disappeared  even  pntr  f 
A.  D.  Uii ;  and  although  the  corporation  o/ the  torn 
o/  B.  had  substguently  acguirtd  certain  rights  oar 
the  tmpointment  of  the  mastership  o/  the  homtd,  tt 
which  an  advowson  hadalaiags  been  attached:  it  aw 

Held,  that  the  acquisition  by  that  corporation  of  Aetr 
rights  could  not  be  assumed  to  have  beta  /or  *»<■ 
individual  ben^t ;  that  such  acquisition  did  w* 
supersede  the  prior  and  existing  charitaik  ''*^' 
that  the  hospital  teas  a  charity  in  tht  proper  and  or"- 
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aory  aaue  of  that  word  ;  and  tJiat  it  and  itt  pro/ierti/ 
mat  be  dealt  with  accordingly : 

■HeU,  also,  that  the  charity  teas  within  the  Municipal 
Corporation  Act  (uftj  avpray,  and  that  the  corporation 
of  the  toien  of  B.  had  no  power  to  sell  or  dispose  of 
the  advoicson. 

The  facts  of  this  case,  the  nature  and  effect  of 
tbe  argnments  and  the  authorities  cited  in  it,  will 
sufficiently  i^pear  from  the  judgment  of  the  M.  R., 
infra. 

The  Attorney-General,  Jlobhouse,  Q.C.,  and  T.  H. 
Terrell  appeared  for  the  informant. 

Baggattag,  Q.  C.  and  Widiens  for  the  defts. 

The  SIasteb  of  the  Kolls. — ^In  tliis  case  an  in- 
fnmation  has  been  filed  by  the  Attorney-General, 
against  a  corporation  called  the  Master  and  Co- 
Btethren  of  the  Hospital  of  St.  John  the  Baptist, 
at  Bedford,  against  the  Rev.  Henry  Peorse,  the 
master  of  the  Hospital,  and  rector  of  the  parish 
«f  St.  John  the  Baptist,  in  Bedford,  and  against 
tke  corporation  of  the  town  of  Bedford,  praying  a 
■declaration  that  the  whole  of  the  lands  belonging 
40  or  in  the  possession  of  the  first-named  defts., 
-Mong  to  the  hospital,  and  are  subject  to  the  trusts 
•of  the  hospital  as  declared  by  Robert  de  I'orys ;  and 
that  no  part  thereof  belongs  to  the  rectoiy  of  the 
said  parish,  or  to  tlie  master  of  the  said  hospital, 
•otherwise  than  as  such  master ;  and  that  &  scheme 
may  bo  settled  for  the  application  of  the  rents  of  the 
property.  The  information  asks,  in  effect,  for  a 
declaration  that  the  property  of  the  hospital  is  sub- 
ject to  a  charitable  trust ;  and  for  a  scheme  for  the 
better  administration  of  the  property  itself,  and  for 
the  better  application  of  the  income  to  be  derived 
from  it.  Those  objects  are  opposed  by  the  cor- 
foration  of  Bedford  on  the  ground  that  this  hospital 
isneithera  charitable  corporation  nor  a  charity  in  the 
ordinary  sense  of  the  word ;  but  that  the  property 
or  the  principal  part  of  it  belongs  to  the  rectory  of 
St.  John's,  which  is  unite<l  with  and  inseparable  from 
•the  mast^hip  of  the  hospital;  and  that  the  ad- 
Towson,  or  perpetiul  right  of  presentation  to  that 
rectory,  belongs  to  and  is  vested  in  the  corporation 
-of  the  town  of  Bedford.  The  questions  which  I 
have  to  determine  are :  whether  the  whole  or  any 
part  of  the  property  belonging  to  the  hospital  was 
given  for  charitable  purposes ;  and,  if  not  the  whole 
property,  but  a  part  only  of  it,  then  what  part  was  so 
given?  The  first  evidence  produced  of  the  original 
transactions  is  to  be  found  in  an  entry  in  an  ancient 
book  of  memoranda  made  on  the  23rd  Jan.  1400,  and 
which  professes  to  give  an  account  of  the  charter  of 
.  •endowment  of  Robert  of  Parys,  in  the  year  980.  If 
that  be  a  true  account  of  a  genuine  document,  it  is 
difficult  to  discover  any  means  by  which  to  avoid 
concluding  that  the  original  foundation  of  the 
hospital  was  for  charitable  purposes,  in  tbe  strict 
and  ordinary  meaning  of  the  word.  The  origiual 
<harter  is  not  now  produced  ;  but  if  the  document 
to  which  I  am  referring  be  correct,  it  was  in  cxist- 
•cnce  in  Jan.  1400  ;  for,  in  the  words  of  the  entry  at 
^e  foot  of  the  memorandum,  it  is  stated  tliat  the 
original  letters  of  the  foundation  of  Robert  of  Parys 
were  then  seen,  examined  and  handled,  and  found 
to  be  under  seal  and  free  from  all  suspicion  and 
'defect.  Some  doubt  is  thrown  on  the  date  of  that 
d<j(niment.  In  the  copy  to  which  I  have  referred, 
the  document  is  stated  to  bear  date  in  the  year  980. 
I  was  of  opinion  that  either  the  date  was  raiscopied, 
or  a  very  serious  doubt  was  cast  upon  the  genuine- 
ness of  the  original  document  itself.  I  have,  how- 
ever, examined  the  evidence  on  this  point  very  care- 
folly,  and  I  have  come  from  it  to  the  conclusion 
that  the  charter  is  an  authentic  document.  I  think 
that  the  date  was  erroneously  altered  by  the  copyist 


from  1280  to  980.  By  that  instrument,  then,  the 
copy  of  which  appears  to  be  professedly  given  in  the 
exact  words  of  the  original,  Robert  of  Parys  is  styled 
the  founder  of  the  new  hospital,  "  Pundator  Novi 
Hospitalis."  Those,  I  think,  are  the  words  used. 
According  to  that  document,  the  hospital  was 
endowed  and  established  for  the  support  of  two  or 
three  brethren — of  whom  the  more  advanced  was  to 
be  the  master — and  also  for  the  relief  of  free-bom 
inhabitants  of  the  town  of  Bedford  in  needy  circum- 
stances, to  be  presented  to  them  for  that  purpose. 
It  provides  for  their  mode  of  living  and  their  dress. 
It  appears,  however,  by  that  document  that,  although 
Robert  de  Parys  is  styled  Fundator  Novi  Jlospitalis, 
three  other  persons  had  endowed  the  hospital 
with  possessions,  but  who  were  all  then  dead. 
It  appears  also  by  other  documentary  evidence, 
which  I  have  examined,  that  the  hospital  had  really 
been  founded  in  the  reign  of  Hen.  U.  I  cannot, 
however,  allow  that  circumstance  to  destroy  the 
statement  made  in  the  charter,  or  the  unavoid- 
able conclusion  to  be  drawn  from  it.  Robert  de 
Parys  had  the  power  to  declare  what  were  the 
objects  for  which  the  hospital  was  founded,  and  the 
laws  by  which  it  was  to  be  regulated.  Proceeding 
tlien  upon  that  conclusion,  and  considering  the 
account  of  the  objects  of  the  original  foundation  to 
be  correct,  it  follows  that,  if  that  charter  has  not 
been  lawfully  superseded  by  any  subsequent  act  or 
proceeding,  the  whole  hos^tal  was  given,  at  that 
time,  for  charitable  purposes,  and  that  its  posses- 
sions were  intended  to  be  so  applied.  It  also  fol- 
lows as  a  necessary  consequence,  that  the  subsequent 
endowments,  unless  otherwise  specified  by  their 
respective  grantors,  were  to  be  applied  for  the  same 
purposes.  That  view  is  confinued  by  many  later 
endowments,  which  were  made  "  Deo  et  Hospital! 
Sancti  Johannis  Baptists:  et  fratribns  ibidem  Deo 
servientibus,"  and  in  some,  "In  sustentationem 
paupemm  pnedicti  hospitalis."  The  taxation  of 
Pope  Nicholas,  in  the  time  of  Edw.  I.,  omits  all 
notice  of  eleemosynary  institutions;  and  this  hospital 
is  not  mentioned,  although  its  existence  at  that 
time  is  proved  incontestably.  From  the  earliest 
time  that  any  mention  is  made  of  the  parish  of  St. 
John,  it  appears  to  have  been  attached  to  the  hos- 
pital itself.  If  both  the  great  and  small  tithes  were 
taken  by  the  master  and  brethren,  and  if  they  per- 
formed the  ecclesiastical  and  porocliial  duties 
attached  to  the  parish,  the  question  whether  it  was 
a  rectory  or  a  vicarage  was  not  a  matter  that  would 
be  kept  very  distinct.  It  was  practically  imma- 
terial. The  earliest  notice  of  it  amongst  the  papers 
before  me  is  an  entry  in  the  episcopal  records  of 
Lincoln,  in  the  year  1209.  It  is  there  entered 
among  the  benefices  belonging  to  the  archdeaconry 
of  B^ford,  as  a  "  vicarage,  in  the  Church  of  St. 
John,  Bedford,  which  belongs  to  the  brethren  of  the 
same  town."  If  the  great  tithes  were  tak.>n 
by  the  master  as  parts  of  the  endowments  of 
his  office,  that  would  be  quite  correct;  but,  as 
the  parochial  duties  would  be  performed  by  tho 
master,  or  by  one  <  of  the  brethren,  the  distinction 
between  a  rectory  and  a  vicarage  might  easily  havo 
faded  away.  Accordingly  we  find  that  in  tbe 
return  made  in  the  Rolls  for  the  augmentation 
office,  there  is  this  statement :  "  The  Hospital  of  St. 
John,  in  Bedford,  was  founded  by  Robert  Parys ; 
to  the  intent  to  find  a  master  and  a  priest  to  sing  and 
pray  for  the  soul  of  the  said  Robert  Henry  St.  John 
and  others  which  should  be  thereafter  benefactors  to 
the  said  hospital.  The  church  of  the  said  hospital 
is  the  parish  church  of  itself ;  and  there  bclongeth 
to  the  same  about  eighty-nine  houseling  people, 
and  the  said  master  and  incumbent  of  the  said  hospital 
is  tho  parson,  and  scrveth  the  cure  there ;  and  tttcro 
is  none  other  parson  or  curate  to  minister  unto 
said  piu-ishioners  there  at  times  of  visitation 
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but  the  said  master  and  chaplain."  Tlicn  it  pro- 
ceeds to  (five  the  value  of  the  lands,  and  afterward* 
say  a  :  "There  hath  been  no  lands,  tenements,  or 
other  hereditaments  derived  from  the  said  hos- 
pital, since  the  4th  day  of  Feb.  in  the  27th  year  of 
the  King's  reign  ;  albeit,  as  it  is  said,  the  predeces- 
sors of  the  incumbent  there  hath  put  away  of  the 
possessions  which  sometime  did  belong  or  were 
parcel  of  the  said  possessions,  but  in  whose  time,  or 
what  the  value  thereof  was,  or  the  intent  thereof, 
cannot  be  known."  For  nearly  a  hundred  years  from 
1280  to  1374,  the  master  was  regularly  elected  by  the 
brethren,  which  is  a  clear  proof  of  the  existence  of 
such  persons  as  brethren,  either  residing  in  or 
belonging  to  the  hospital  up  to  the  year  1374,  when 
John  Appeland  was  elected.  When  he  vacated  the 
office  of  master  does  not  appear ;  but  it  is  after  an 
interval  of  seventy  years  that  the  next  appointment  of 
master  is  recorded.  That  took  place  in  June  1444. 
That  was  on  the  presentation  of  the  mayor  of 
Bedford.  From  that  time  to  the  present  the 
presentations  have  always  been  made  by  the  mayor 
of  Bedford.  Huw  that  right  became  vested  in  him 
does  not  appear.  It  might  have  happened  that 
the  first  mayor  who  appointed  a  master  was 
one  of  the  brethren  of  the  hospital ;  and  that 
subsequently  that  right  was  supposed  to  be 
vested  in  the  mayor,  in  that  character.  It  may 
have  been  that  during  the  time  of  Henry  the  Sixth's 
reign  the  brethren  had  disappeared,  and  the  mayor 
then  assumed,  a  function  which  no  other  person  was 
capable  of  performing.  It  may  also  have  been  by 
some  grant  from  the  Crown.  If  it  was  by  royal 
grant,  all  trace  of  it  has  disapprared.  We  are 
tiierefore  left  to  speculate  as  to  the  most  probable 
mode  by  which  the  patronage  became  vested  in  the 
mayor.  The  subsequent  appointments  during  the 
remainder  of  the  reign  of  Henry  the  Sixth  seem  to 
have  partaken  of  the  agitation  which  was  then  per- 
vading the  country;  and  from  the  beginning  of 
June  1444  till  the  end  of  Aug.  14G1,  when  Edward 
the  Fourth  was  king,  a  pericd  of  seventeen  years, 
no  less  than  nine  elections  of  masters  of  the  hos- 
pital took  place:  a  clear  proof  that  some  of  the 
Tscancies  were  compulsory.  Down  to  the  election 
of  John  Strynger,  which  took  place  in  Henry  the 
Eighth's  reign  in  1530,  the  master  took  an  oath  to 
observe  the  ordinances  of  the  hospital.  Since  that 
time  the  oath  has  been  discontinued.  The  presen- 
tation was  made  by  the  mayor,  or  by  the  mayor  and 
burgesses.  The  person  selected  was  appointed 
•ometimes  to  the  mastership  alone ;  sometimes  he  is 
styled  master  or  rector,  and  sometimes  the  presen- 
tation is  to  the  hospital  or  parish  church.  In  all 
cases  the  mayor  presents  ratione  officii,  and  nowhere 
does  it  appear  that  the  mayor  was  a  brother  of  the 
hospital ;  but  up  to  that  time,  that  is,  to  the  appoint- 
ment of  Strynger  in  1530,  the  trusts  of  the  original 
foundation  arc  strongly  impressed  on  the  hospital 
and  on  its  possessions.  Nothing  that  has  occurred 
since  removes,  or  indeed,  in  my  opinion,  tends  to 
abrogate  or  diminish  the  trusts  so  impoMd.  It  is 
not,  I  think,  necessary  to  go  into  any  detailed 
enumeration  or  consideration  of  the  facts  connected 
■with  the  subsequent  history  of  the  hospital.  The 
result  generally  may  be  shortly  summed  up  to  this 
effect:  A  person  of  the  name  of  CJonycrs  obtained  a 
grant  from  Queen  Elizabeth  of  the  reversion  in 
the  right  to  nominate  the  master  on  the  next 
Tacancy  on  the  assumption  that  the  hospital  was  a 
charity  which  had  become  vested  in  the  Crown, 
under  the  statute  of  Chantries,  in  the  1  Edw.  6. 
The  interest  of  Conyers,  such  as  it  was,  became 
Tested  in  Williams,  who  was  mayor  of  Bedford  in 
the  reign  of  James  I.,  and  he,  and  after  him,  several 
persons  deducing  title  through  him,  claimed  the 
right  of  nomination  of  a  clerk  to  the  mastership, 
jw  their  private  property  under  a  grant  from  the 


Crown.  The  decisions  of  the  courts  were  nnifonnly 
against  all  such  claimants.  Divers  of  those  cases 
have  been  reported.  The  first  is  Cro.  Eliz.  ia 
1588,  reported  2  Cr.  790.  Then  again  it  appetis 
to  have  been  heard  in  1C16,  in  the  reign  of 
James  I.,  of  which  co}ues  of  the  record  are  pro- 
duced; and  again  it  was  heard  in  the  time  of 
Lord  Hardwick,  in  the  reign  of  Geo.  n.  reported  in 
Willes'  Reports.  Those  cases  do  not,  any  one  of 
thera,  regulate  the  case  before  me  ;  but  they  an 
brought  forward  apparently  to  establish  this  con- 
clusion, namely,  that  as  Williams  and  his  desKn- 
dants  endeavoured  to  fix  a  trust  on  this  hospital, 
under  which  they  claimed  to  be  entitled,  and  as  the 
court  had  in  every  case  rejected  the  claims  and 
decided  against  the  trust,  therefore  there  was  no  trust 
affecting  the  hospital.  But  the  fact  is,  that  the  courts 
only  decided  that  the  trust  on  which  the  clRimsnta 
relied,  and  which  was  necessary  to  support  their 
contention,  had  no  existence.  The  question,  whether 
there  existed  a  charitable  trust  which  affected  these 
lands  of  the  hospital,  in  the  sense  in  which  it  is  nor 
brought  before  me,  never  was  raised.  That  a^qieais- 
by  an  examination  of  all  the  cases,  and  particularly 
by  an  examination  of  the  case  made,  and  decided 
in  the  Ex.  in  the  reign  of  James  L  What  wis 
raised  in  1611  was  this:  a  claim,  apparently  tt 
the  instance  of  Williams,  was  made  to  have  a  trost 
declared  of  these  lands,  belonging  to  the  hospital,  in 
such  a  way  as  that  it  sliould  appear  that  the  hosptil 
was  part  of  the  possessions  belonging  to  but  con- 
ceal^ from  the  King;  but  no  claim  was  made  to  the 
property  of  the  hospital  on  the  ground  of  its  being  a 
charity  to  be  duly  administered  according  to  the 
trusts  of  its  original  foundation.  In  truth,  if  the 
decision  hnd  been  the  other  way,  and  had  establishel 
the  particular  trust  insisted  upon  by  Williams,  it 
would  have  been  fatal  to  the  present  case.  It 
would  have  established  the  right  of  the  Crown  to 
the  land,  as  forfeited  under  the  statute  of  Chantries. 
The  decision  was  adverse  to  the  claims  of  Conyers 
and  Williams,  as  indeed  it  must  have  been,  having 
regard  to  the  reported  cases  on  this  subject,  which  are 
collected  in  Adamt  v.  Lambtrt,  4  Rep.  104,  b.  They 
were  much  considered  in  an  information  filed  agaiiut 
the  Fishmongers'  Company,  in  the  case  of  A»e«- 
worth't  Charity,  and  Prttton't  CTutriti/,  S  M.  &  C.  1 1,  IS. 
where  it  appears  by  the  whole  current  of  authorities 
that  if  the  primary  object  of  a  hospital  was  charity 
— the  support,  for  instance,  of  a  master  and 
brethren — the  adjunct  of  an  injunction  that  they 
were  to  pray  and  sing  for  the  souls  of  the  found«*» 
and  benefactors,  did  not  taint  the  charity  and  render 
it  all  forfeitable  to  the  Crown.  Consequently,  if 
the  view  that  I  take  of  this  case  be  correct,  and  if 
it  hnd  in  1011  been  proved  that  the  hospital  w»»-. 
originally  founded  and  endowed  for  charitable  por- 
poses,  and  that  the  praying  for  the  soul  <rf  » 
benefactor,  or  for  the  soul  of  the  founder,  was  s 
mere  adjunct,  and  not  an  essential  part  of  the 
endowment,  that  would  have  been  a  complete 
answer  to  the  claim  of  Williams,  inasmuch  a*  it 
would  have  removed  the  title  of  the  Crown,  under 
whose  grant  alone  he  could  have  derived  any  rigkt, 
and  under  which  alone  he  claimed.  That  is  shown 
again  in  the  case  reported  in  Willes,  606.  All  thi» 
that  case  decided  was,  that,  as  between  the  cer- 
poration  and  a  grantee  fiom  the  Crown,  *•■*. J*^ 
poration  was  entitled  to  present.  After  a  oontimMd 
user  of  that  right  for  upwards  of  400  yea^^  no  one 
will  now  contest  that  right  of  the  corporation.  Bat 
that  does  not  dispose  of  the  question  before  tie. 
That  question  is,  did  they  exereise  that  right  fof 
their  own  individual  benefit  as  a  corporation,  or  M 
trustees  of  the  charity  of  the  hospital  of  StJohAaad 
for  the  puri>oses  for  which  that  w«a  founded  Mw* 
strongly  pressed  at  the  hearing  with  this  aigoM** 
—How  did  that  right  get  to  the  corpontioa  ?  wheoof 
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did  the  mayor  derive  his  right  to  present  to  the 
mastership?  The  right  is  not  now  disputed;  and 
if  you  cannot  trace  the  origin  of  the  right,  it  must 
be  assumed  that  they  acquired  it  as  they  did  the 
Test  of  their  corporate  property,  for  their  own 
individual  advantage.  But  in  my  opinion  the  error 
in  tliat  reasoning,  which  Ulcens  the  acquisition  of 
die  right  of  presentation  to  the  acquisition  of  otlier 
property,  the  original  grant  of  which  is  lost,  lies 
in  this :  that  I  have  here  evidence  of  the  nature 
of  the  property,  and  of  the  trusts  attached  to 
it,  anterior  to  the  right  of  the  corporation; 
and  tliat  the  acquisition  of  that  right  does  not 
-of  itself  supersede  or  destroy  the  prior  trusts. 
If  I  were  compelled  to  answer  the  question 
I  have  put  as  above,  as  to  the  mode  by 
which  the  mayor  obtained  the  right  of  presentation 
to  the  mastership,  I  should  be  disposed  to  say  that 
the  right  was  acquired  by  unresisted  usurpation 
-during  the  troubles  of  the  reign  of  Henty  VI.  But 
it  is  not  necessary  for  me  to  answer  that  question. 
The  tmats  originally  impressed  on  the  lands,  with 
which  the  hospital  was  endowed,  remain  untouched. 
The  corporation  of  the  hospital  is  still  in  existence 
and  in  use,  and  the  master  still  exists  ;  and  although 
the  brethren  have  disappeared,  and  as  far  as  I  can 
ascertain  have  had  no  existence  since  144-4,  and 
possibly  since  some  even  earlier  date,  still  tlie  dis- 
■contimuuice  of  one  or  even  of  more  of  the  objects  of 
the  charity  will  not  destroy  the  trusts  if  there  be  no 
-donbt  as  to  the  origin  and  existence  of  them.  Be- 
sides which,  the  poor  still  exist  who  receive  alms  as 
heretofore.  It  is  true  that  the  church  is  not  dis- 
tinct from  the  mastership;  but  I  have  already 
stated  how  it  appears  to  me  that  that  arose.  In  all 
respects,  therefore,  this  hospital  and  its  lands  pos- 
sesses the  qualities  and  are.  impressed  with  the 
obligations  which  belong  to  an  eleemosynary  insti- 
tution, the  principles  and  rules  of  which  are  to  be 
found  in  the  charter  of  Robert  of  Farys,  in  1280. 
It  is  therefore,  in  my  opinion,  a  charity  in  the  proper 
and  ordinary  sense  of  that  word,  and  its  property 
must  be  dealt  with  accordingly  by  this  court.  In 
my  opinion,  this  case  is  governed  by  the  decision 
in  the  Shrewabury  Grammar  School  caae,  I  M.  & 
C  682  ;  and  it  falls  within  the  Tlst  section  of  the 
Municipal -Corporation  Act,  and  not  the  189th,  and 
the  corpomtion  have  not,  in  my  opinion,  any  power 
under  that  Act  to  sell  or  to  dispose  of  the  advowson. 
There  must,  therefore,  be  a  decree  for  a  scheme  to  be 
settled  by  me  in  cliambers  for  the  future  applica- 
tion of  the  revenues  of  the  charity ;  and  a  declara- 
tion that  no  more  leases  are  to  be  granted  for  lives, 
-or  otherwise  than  at  a  rack-rent.  In  settling  the 
scheme  I  shall  consider  that  the  master  is  the  prin- 
-eipal  officer  of  the  charity.  He  performs  the  paro- 
oUal  duties  belonging  to  the  parish  of  St.  John ; 
but  the  whole  subject  of  the  scheme  and  the 
-detuls  of  it,  will  hava  to  be  considered  in 
chambers,  and  will  be  better  done  there ;  and 
icqiecting  that  I  shall  not  therefore  now  insert 
any  direction  in  the  decree.  I  am  of  opinion 
that  the  costs  of  all  parties  must  be  taxed  and  paid 
-out  of  the  funds  of  the  charity  when  there  are  any 
-ftmds  avaiUble  for  that  purpose.  Reserve  further 
-consideration  with  liberty  to  apply. 

Solicitors,  Fearon  and  Chbon ;  Maples  and  Tea- 


Jufy  26  and  28,  1864. 

Re  Hackney  Craiuties. 

Charity  Conmunonert — Order  nuuk  Ay,  in  a  coiUen- 
tioiu  COM — Appeal — Time  for — Legal  estate  in 
c/iaritalile  pn^perty. 

Where  the  Charity  Commimioners,  tcit/umt  consulting 
counsel,  made  an  order  in  a  case  subnutted  to  them, 
and  which  was  a  contentious  one  within  the  Charitable 
Trusts  Act  1860,  ».  6,  this  court,  on  appeal,  reversed 
a  portion  of  tlie  order,  but  directed  me  residue  of  it 
to  stand  over,  to  enable  tlie  parties  to  come  to  some 
amiugement  between  t/iemselves. 

Where  inhabitants  of  a  parish  whic/t  is  the  object  of  a 
charity  appeal  from  an  order  of  the  commissioner^ 
neither  their  consent,  nor  that  of  the  Attorney- 
GenenU,  is  necessary  to  the  appeal;  secus,  if  a  trustee, 
m- a  person  acting  in  the  administration  of  the  charity, 
appeals;  unless  the  gross  yearly  income  of  the  charity 
exceeds  501. 

The  time  for  appealing  from  an  order  of  t/te  Charitable 
Trust  Commissioners  runs  from  the  end  of  that  fixed 
for  Me  publication  of  the  notice  of  the  order  appealed 
from. 

Where  land  was,  in  1624,  devised  to  the  poor  of  the 
parish  of  II.,  to  be  distributed  by  the  churchwardens 
for  the  time  being  of  the  said  parish : 

This  Court  was  of  opinion  that  the  legal  estate  in  the 
laud  was  now  vested  in  the  churchwardens  and  over- 
seers of  the  parish  as  a  corporation. 

Whei-e,  in  1C79,  a  gum  of\00l.  was  bequeathed  "to  the  use 
ofthepooroftheparishofH.for  tite  purchaseofa  piece 
of  land,"  the  rent  to  be  bestowed  in  twopennu  wheatea 
haves  of  bread,  and  distributed  every  Lord's-day 
among  t)ie  poor  of  the  parish  for  erer;  and  a  piece 
of  land  was  accordingly  purchased  with  the  bequest, 
and  conveyed  to  the  then  vicar  and  otliers  of  the  inha- 
bitants of  the  parish : 

This  Court  was  of  opinion  that  the  legal  estate  in  tliat 
land  was  not  now  vested  in  the  churchwardens  and 
overseers  of  the  parish  as  a  corporation,  because  of 
the  special  trust  attached  to  the  bequest. 

This  was  an  appeal  petition,  presented  by  two  of 
the  rated  inhabitants  of  the  parish  of  St.  John, 
Hackney,  and  it  prayed  that  an  order  of  the  Charity 
Commissioners,  dated  the  10th  Nov.  1863,  might 
be  discharged  or  remitted  for  consideration.  The 
facts  of  the  caso  were  shortly  these : — 

Valentine  Poole,  by  his  will  dated  in  the  year  1624, 
devised  a  piece  of  land  called  the  Buttfield, 
partly  freehold,  and  partly  copyhold,  unto  the  poor 
of  the  parish  of  Hackney,  to  be  distributed  by  the 
churchwardens  for  the  time  being  of  the  said  parish. 
There  had  been  no  admission  to  the  copyhold  part 
of  the  laud  since  1808. 

In  the  year  1671,  Sir  Stephen  White  conveyed  a 
piece  of  land,  called  Raven  Leys,  to  trustees  and 
their  heirs,  upon  trust  to  permit  the  churehwardens 
to  receive  the  rents  and  dispose  thereof  for  the  re- 
lief of  the  poor  of  the  said  parish  as  should  be 
directed  by  two  or  more  of  the  inhabitants  of  the 
parish,  other  than  the  churchwardens,  to  be  yearly 
chosen  for  that  purpose  by  the  parishioners  at  a 
vestry  meeting,  on  Easter  Tuesday. 

Sir  Stephen  White,  by  his  will  dated  in  the  year 
1679,  bequeathed  to  the  use  of  the  poor  of  the  parish 
of  St.  John,  Hackney,  the  sum  of  100/.  for  the  pur- 
chase of  a  piece  of  land  ;  the  rent  to  be  bestowed  in 
twopenny  wheaten  loaves  of  bread,  and  distributed 
on  every  Lord's-day  among  the  poor  of  the  said 
parish  for  ever.  The  100/.  was  laid  out  in  the 
purchase  of  four  parcels  of  land  in  Hackney  Marsh ; 
and  those  parcels  were,  in  1680,  conveyed  to  the  then 
vicar  and  others  of  the  inhabitants  of  the  parish. 
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By  the  59  Geo.  3,  c.  12,  "An  Act  to  amend  the 
laws  for  the  relief  of  the  poor,"  s.  17,  it  was  in 
effect  enacted. 

That  all  buOdiDgB,  land*  and  bereditamenta  which  shoald  be 
purchased,  hired,  or  taken  on  lease  by  the  churchwai-dens  and 
overseers  of  the  poor  of  any  purish  by  the  authority  and  for 
any  of  the  purposes  of  that  Act.  should  be  conveyed,  demised. 
and  aBBured  to  the  churchwardens  and  overseers  of  the  poor 
of  every  such  parish  respectively  and  their  successors  In 
trust  for  the  parish ;  and  such  churchwardens  and  over- 
Beers  of  the  poor,  and  their  successors,  should  and  might, 
and  they  were  thereby  empowered  to  accept,  take  and  hold, 
in  the  nature  of  a  body  corporate,  for  and  on  behalf  of  the 
parish,  all  such  buildings,  lands  and  hereditaments,  and  also 
all  other  buildings,  lands  and  hereditaments,  belonging  to 
such  parish.    .    .    . 

By  the  3  Geo.  4,  c.  72,  "  An  Act  to  amend  and 
render  more  effectual  two  Acts  passed  in  the  58th 
and  59th  years  of  his  late  Majesty,  for  building  and 
promoting  the  building  of  additional  churches  in 
Xwpulous  parishes,"  s.  11,  it  was  in  effect  enacted. 

That  it  should  be  lawful  for  the  commissioners  (in  the  said 
Acts  mentioned)  in  every  case  in  which  they  should  be  of 
opinion  that  it  would  be  expedient  to  divide,  or  in  which  the 
Bald  commissioners  should  have  divided  any  parish  or  place 
into  two  or  more  distinct  and  separate  parishes,  district 
parishes  or  chapelrles,  for  ecclesiastical  purposes,  under  the 
provisions  of  the  therein  recited  Acts,  to  apportion,  if  the 
commissioners  should,  in  their  discretion,  think  it  expedient, 
among  such  separate  divisions  of  any  such  parish  or  place 
BO  miule  separate  or  district  parishes  or  chapelries  for  eccle- 
siastical purposes,  any  charitable  bequest»  or  gifts  which 
should  have  been  made  or  given  to  any  such  parish  or  place, 
or  the  produce  thereof ;  and  in  any  such  case  to  direct  that 
the  distributiou  of  the  proportions  of  such  bequests  or  gifts, 
or  the  protluce  thereof,  as  should  be  so  apportioned  to  any 
such  separate  division  of  any  such  parish,  should  be  made 
and  distributed  by  the  spiritual  person  serving  the  church  or 
chapel  of  any  such  separate  (Uvlsions,  or  the  church  or 
ehapel  wardens  or  select  vestry  of  any  such  separate  dlvi- 
bIoqs,  either  jointly  or  severally,  as  the  commissioneiii 
might  in  their  discretion  (regard  being  had  to  the  nature  of 
the  bequest  or  gift,  and  the  application  thereoO  tbinic  ex- 
pedient.   .... 

In  1824,  the  parish  of  St.  John,  Hackney,  was,  by 
an  Order  in  Council,  duly  divided,  for  ecclesiastical 
purposes,  into  three  district  parishes,  called  Hack- 
ney, West  Hackney,  and  South  Hackney,  and  each 
dirision  was  constituted  a  distinct  rectory. 

In  1833,  the  Commissioners  for  Building  New 
Churches  apportioned  the  charities  of  Hackney,  and 
gave  Poole's  charity  and  White's  charity,  in  different 
shares,  to  each  of  the  three  divisions,  and  directed 
them  to  be  distributed  by  the  respective  rectors, 
churchwardens,  and  vestries  for  the  time  being  of 
the  divided  parishes. 

The  instrument  of  apportionment  also  provided 
that  the  apportioned  charities  should  be  applied  and 
distributed,  in  all  respects,  according  to  the  original 
trusts  thereof,  and  as  the  same  were  then  distributed, 
except  BO  far  as  the  mode  of  distribution  was  thereby 
expressly  varied. 

By  the  IG  &  17  Vict.  c.  187.  "An  Act  for  the 
better  administration  of  charitable  trusts "  (the 
Charitable  Trusts  Act  1853)  s.  82,  it  was  in 
effect  enacted  that  the  district  courts  of  bank- 
ruptcy and  tlie  County  Courts  should  have  jurisdic- 
tion in  cases  of  charities,  the  gross  annual  incomes 
of  which  for  the  time  being  did  not  exceed  30/.,  and 
by  sect.  44,  that  a  statement  in  any  certificate  or 
order  of  the  Charity  Commissioners,  that  the  gross 
yearly  income  did  or  did  not  exceed  80/.,  was  to  be 
sufficient  evidence  of  the  amount  of  the  gross 
annual  income  of  such  charity  for  the  purpose 
of  determining  the  jurisdiction.  By  sect.  47  the 
secietaryof  the  board  wasmadc  the  treasurer  of  public 
charities,  and  constituted  a  corporation  sole ;  and 

By  sect.  48,  where  land  held  upon  trust  for  any 
charity  was  vested  in  any  persons  other  than  persons 
acting  in  the  administration  and  application  of  the 
rents,  or  where  there  were  no  trustees,  the  court 
having  jurisdiction  nnder  the'  Act  might  order  the 
land  to  be  vested  in  the  treasurer  of  public  charities 
and  his  successors.    But  no  such  resting  order  was 


to  be  made  in  respect  of  land  vested  in  a  corporatioit 
without  the  consent  of  the  corporation,  or  in  respect 
of  copyholds  without  the  consent  of  the  lord  of  the 
manor. 

By  the  18  &19Vict.  c.124,  "An  Act  toamendthe 
Charitable  Trusts  Act  1853,"  s.  15,  it  was  enacted, 
that  the  two  Acts  should  be  read  together,  and  the 
secretary  of  the  board  was  made  a  corporation 
sole  by  the  name  of  "the  official  trustee  of 
charity  lands,"  instead  of  the  name  of  "  treasurer 
of  public  charities." 

By  the  23  &  24  Vict.  c.  136,  "An  Act  to  amaid 
the  law  relating  to  the  administration  of  endowed 
charities,"  and  called  "The  Charitable  Trusts  Act 
1860,"  s.  2,  it  was  in  effect  enacted,  that  that  and 
the  two  previous  Acts  should  be  read  together ;  and. 
by  sect.  2  jurisdiction  was  given  to  the  Board  of 
Charity  Commissioners  to  appoint  trustees  of  any 
charity,  and  to  vest  real  estate  belonging  thereto 
in  the  same  way  as  the  County  Courts  or  the  district 
courts  of  bankruptcy  could  under  the  Act  of  185S. 
But  by  sect.  4,  the  board  was  not  to  make  any  order 
under  the  jurisdiction  vested  in  them  by  any  Act 
with  respect  to  any  charity  of  which  the  gn>» 
annual  income  (exclusively  of  the  yearly  value  o£ 
any  buildings  or  land  used  wholly  for  the  purposes 
thereof,  and  not  yielding  any  pectxniary  income^ 
should  amount  to  50/.  or  upwards,  except  upon  the 
application  of  the  trustees.  And,  by  sect.  S,  the 
board  was  not  to  exercise  the  jurisdiction  thereby 
vested  in  them  in  any  case  which,  by  reason  of  its 
contentious  character,  or  of  any  special  questions  of 
law  or  of  fact  which  it  might  involve,  or  for  otha- 
reasons,  they  might  consider  more  fit  to  be  adjudi- 
cated on  by  any  of  the  judicial  courts. 

By  sect.  7  a  copy  of  every  order  was  to  be  de* 
posited  in  some  convenient  place  for  the  space  cC 
one  calendar  month  for  public  inspection. 

By  sect.  8  the  Attorney-General,  or  any  penm 
authorised  by  him  or  by  the  said  board,  in  the  case 
of  any  charity,  whatever  might  be  the  yearly  income 
of  its  endowments  ;  and  any  trustee  or  person  acting 
in  the  administration  of,  or  interested  in,  any  charity 
of  which  the  gross  yearly  income,  to  be  calculated 
in  manner  therein  aforesaid,  should  exceed  50L,  or 
any  two  inhabitants  of  any  parish  or  district  in 
which  the  same  should  be  specially  applicable,  miglu, 
within  three  calendar  months  next  after  the  deflni- 
tive  publication  of  any  order  of  the  said  board,  pre- 
sent a  petition  to  the  High  Court  of  Chancery  in  a 
summary  way,  appealing  against  such  (»<der,  aod 
praying  for  such  relief  as  the  case  might  require; 
an^ 

By  sect.  10,  the  jurisdiction  vested  by  the  Act  i» 
the  said  board  was  to  be  exercisable  with  reference 
to  charities  vested  in  any  corporation  sole  or  aggre- 
gate, who,  either  solely  or  jointly  with  any  other 
person  or  persons,  should  also  be  the  recipients  of 
the  benefit  thereof. 

No  trustees  had  been  legally  appointed  to  either 
of  the  charities  until  the  order  now  appealed  ftom. 

On  the  10th  Nov.  1863,  the  Charity  Commissioncw 
made  the  following  order : 

In  the  matter  of  the  Charities  of  Valentine  Poole  and  Sir 
Stephen  White,  hi  the  parishes  of  Hackney,  West  Backia- 
and  South  Hackney,  hi  the  county  of  lUddJesex.  The  Bout 
of  Charity  Ckimmissioners  for  England  and  Wales  havtag 
considered  an  application  In  writing  made  to  them  on  ths 
23rd  Jan.  18«2,  in  the  matter  of  the  above-mentioned  ohartdsa 
by  the  rectors  and  churchwardens  of  the  several  parishes  or 
Hackney,  West  Hackney  and  South  Hackney,  for  t»s 
purposes  of  the  following  order,  and  it  appearing  to  the  said 
board  that  the  endowments  of  the  said  charities  ooosist  of  a» 
several  hereditaments  and  sums  of  stock  mentioned  in  las 
schedule  hereto,  and  that  the  gross  annual  Inaoaie  of  Dw  ssM 
charities  amounts  to  30L  12i.  and  19L  lit.  respsctively.  or  lam- 
abouta,  and  upon  public  notice  of  Uie  inlentkn  of  the  ssM 
board  to  make  the  oitlerhereartercontained,  having  bseagiwa 
more  than  one  calendar  month  previoosiy  to  the  date  Ixnw^ 
and  so  sulBcient  notica  of  any  oojeetton  tlureto  or  soggsnja 
for  the  variation  thereof  having  been  raosiv*d  liy  tiisisis 
board,. do  hereby  order  that  the  reolora  and  chntidiwaiaMS* 
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tha  a*ld  Boreral  parishes  of  Hwjkney,  West  Hackney  and 
Sooth  Hackney,  and  their  respective  successors  in  office,  by 
Tirtae  of  and  daring  their  tenure  of  office,  be  and  they  are 
bereby  appointed  to  be  the  trustees  for  the  administration  and 
management  of  the  said  charities,  and  that  the  legal  estate  of 
and  in  the  several  pieces  of  land  and  hereditaments  com- 
prised in  the  schedule  hereto,  and  all  other  real  estate  (If  any) 
Iwlonging  to  or  held  In  trust  for  the  said  charities  or  either  of 
them,  be  and  the  same  Is  hereby  vested  in  the  oSlcial  trustee 
ef  charity  lands,  and  his  saccesaors  in  trusty  for  the  said 
charities  respectively. 

The  schedule  comprise<I  the  Buttficlt),  the  Raven 
Leys  and  the  marsh  land,  and  some  stock  arising 
from  the  sale  of  f;ravel  from  one  of  the  fields. 
Notice  of  that  order  was  posted  on  the  14th  N«v., 
and  expired  on  the  14th  Dec.  This  petition  of 
appeal  was  presented  on  the  12th  March  last.  It 
stated  the  facts,  to  the  effect  already  set  forth,  and 
also  that  the  old  parish  of  St.  John,  Hackney,  was 
still  undivided  for  all  secular  purposes,  and  was 
governed  by  a  vestry  and  annually  elected  church- 
wardens and  overseers.  That  the  petition  of  appeal 
was  presented  on  behalf  of  the  vestry ;  and  it  charfsed 
that  the  order  wai  wronn,  as  the  legal  estate  in  the 
troBt  premises  was,  by  divers  statutes,  vested  in  the 
churchwardens  and  overseers  for  the  time  being  of 
the  old  parish,  who  were  the  proper  persons  to  act 
as  trustees,  and  to  administer  the  charities.  It 
also  stated  that  the  land  was  of  considerable  valne 
for  building  purposes,  and  when  let  on  building 
leases  would  produce  considerably  more  than  50/. 
per  annum,  and  that  under  the  circumstances  there 
was  a  clear  right  of  appeal ;  that  an  application  had 
been  made  to  the  Attorney-General  for  his  authority 
to  appeal,  but  that  he  had  declined  to  give  it,  and 
it  had  not  been  sanctioned  by  the  commissioners 
themselves. 

The  petition  then  prayed  that  the  order  made  by 
the  Charity  Commissioners  on  the  10th  Nov.  1863 
might  be  discharged,  or  remitted  to  them  for  their 
reconsideration ;  and  that,  if  necessary,  it  might  be 
declared  that  the  lands  in  question  were  vested  in 
the  churchwardens  and  overseers  of  the  original  and 
entire  parish,  and  their  successors,  for  an  estate  in 
fee-simple  by  virtue  of  the  59  Geo.  3,  c.  12,  s.  17, 
as  above  stated. 

It  appeared  that  for  some  years  past  disputes  had 
existed  between  the  vestry  of  the  united  parish  and 
the  separate  vestries  of  the  ecclesiastical  parishes, 
with  reference  to  the  charities  in  question,  and  an 
action  qt  law  arising  out  of  the  disputes  was  still 
pending.  There  was  also  a  conflict  of  evidence  as 
to  the  persons  who  had  granted  leases  of  the 
charity  estates,  but  it  appeared  that  each  party  had 
granted  some. 

Selwyn,  Q.C.  and  Prendergast  appeared  for  the 
petitioners,  and  contended  that  the  legal  estate  in 
the:  charity  lands  was  by  the  59  Geo.  3,  c.  12, 
«.  17,  now  vested  in  the  churchwardens  and  over- 
seers of  the  original  parish: 

Doe  V.  Bilq,  10  B.  Sc  C.  885 ; 

RumbaBv.  MunL,  8  (J.  B.  382 ; 

Chmnitwardeiu  and  Overseen  o/St.  Nicholat,  Deptford, 
V.  SkeUAkg,  8  a  B.  394 ; 
that  the  position  of  the  legal  estate  was  not  affected 
by  the  division  of  the  parish  of  St.  John's  or  the 
■pportionment  of  the  charities  under  the  3  Geo.  4, 
c.  72,  s.  11 ;  that  the  churchwardens  and  overseers 
lieing  a  corporation,  the  legal  estate  could  not  be 
divested  without  their  consent,  which  they  did  not 
give ;  and  that  the  present  case  was  clearly  a  con- 
tentious one,  and  one  upon  which  the  Charity  Com- 
missioner ought  not,  under  the  Charitable  Trusts 
Act  1860,  s.  5,  to  have  made  the  order  now  in 
question.  Lastly,  the  present  petitioners,  being 
inhabitants  of  the  parish,  had  a  right  to  appeal 
sgainst  the  order  of  the  commissioners,  without 
either  their  sanction  or  that  of  the  Attomey- 
Goieral: 

Atlorme^GenmU  v.  Cahert,  23  Beav.  248. 


Bagriallay,  Q.C.,  and  Hitchcock  for  the  trustees 
appoiiitcd  by  the  Charity  Commissionerav  argued 
that  the  petition  was  wrong  in  point  of  time  (23  4 
24  Vict.  c.  13G,  8.  8)  ;  that  either  their  consent  or 
that  of  the  Attorney-General  was  necessary :  (10  & 
17  Vict.  c.  137,  s.  44.)  As  part  of  Poole's  land  was 
copyhold,  and  as  the  trust  of  part  of  Sir  Stephen 
WlUte's  was  special,  the  legal  estate  had  not  become 
vested  in  the  churchwardens  and  overseers,  as  con- 
tended : 

Attorney-General  v.  /-etna,  8  Sim.  366  ; 

Re  Tin  Paddingtm  Charitia,  lb.  629. 
Moreover,  the  present  churchwardens  and  overseers 
were  not  successors  to  those  of  the  original  parish, 
and  therefore  it  was  not  now  vested  in  them  : 

8  &  9  Vict  0.  70,  s.  22 ; 

18&19  Vict.  c.  120; 

19  4  20  Vict  c  112; 

lU!  The  IKeof  Ham  Charitia,  2  De  O.  &  8m.  218 ; 

Ke  parte    The    Incumbent   and   Churdtmirdeiu   oj 
Brompion,  u  Do  U.  &  8m.  626. 
Tlie  order  of  the  commissioners  was  right,  and  this 
appeal  ought  to  be  dismissed  with  costs. 

Hobliomte,  Q.C.  (T.  H.  Terrell  with  him)  appeared 
for  the  Attorney-General. 

The  Master  of  the  Rolls.— I  have  a  rer^  strong 
impression  on  my  mind  that  there  is  no  difficulty 
about  my  jurisdiction  in  this  case.  I  must  own  that 
I  think  the  petitioners  are  entitled  to  appeal.  By 
sect.  8  of  the  Act  of  1860  the  appeal  must  be  pre- 
sented within  three  calendar  months  next  after  the 
"  definitive  publication  "  of  the  notice  of  the  order 
appealed  from.  By  reference  to  sects.  7  and  8  it 
appears  that  those  words  must  mean  the  final 
publication  when  the  time  for  the  receipt  of  sugges- 
tions and  objections  expires.  The  words  "  definitive 
publication  "  are  not  contained  in  the  body  of  sect.  7, 
but  they  are  foimd  in  the  marginal  note  of  that 
section.  They  do,  however,  occur  in  sect.  8.  That 
being  so,  as  the  "  definitive  publication  "  was  on  the 
14th  Dec,  and  the  petition  was  presented  on  the 
12tb  March  last,  it  was  presented  in  due  time.  I 
am  also  of  opinion  that,  by  sect.  8,  the  authority 
of  the  Attorney-General  is  rendered  unnecessary. 
Any  trustee  or  person  acting  in  the  administration 
of,  or  interested  in  a  charity,  and  who  has  therefon; 
a  personal  or  pecuniary  interest,  cannot  appeal 
without  the  authority  of  the  Attorney-General,  or 
of  the  Board  of  Charity  Commissioners,  unless  the 
gross  yearly  income  of  the  charity  exceeds  50/.  But 
that  restriction  does  not  apply  to  two  inhabitants  of 
the  parish.  They  may  appeal  whatever  may  be  the 
income  of  the  charity.  With  reference,  however,  to 
the  merits  of  this  case,  there  is  considerable  diffi- 
culty. I  think  it  may  be  doubtful  whether  I  have 
power  to  pronounce  any  decision  as  to  the  legal  rights 
of  the  parties.  It  may  also  be  a  question  whether  I  am 
not  limited  to  the  ascertainment  of  the  validity  or  in- 
validity of  the  decision  of  the  Charity  Commissioners ; 
whether  I  can  grant  all  the  relief  the  petitioners 
desire,  or  whether  I  ought  not  simply  to  discbarge 
the  order  of  the  commissioners?  This  case  is 
clearly  a  contentious  one;  and  it  was  known 
to  be  such.  It  is  true  the  commissioners 
are  constituted  the  judges  of  what  is  to  be  con- 
sidered a  contentious  case  within  the  Act;  but 
their  decision  is  also  made  subject  to  appeal.  They 
are  prohibited  from  exercising  their  jurisdiction  in 
any  case  involving  special  questions  of  law,  or 
which  they  may  consider  more  fit  to  be  adjudicated 
upon  by  any  of  the  judicial  courts.  The  Attorney- 
General,  after  hearing  the  parties  in  this  case,  came 
to  the  conclusion  that  the  commissioners  had 
^ven  a  right  decision  in  a  contentious  case.  One 
opponent  may  not  make  a  contentious  case ;  but 
there  was  evidently  a  strong  feeling  in_  the  parish 
upon  the  question  involved  in  this  petition.    There 
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are  also  conflicting  Acts  of  Parliameat  to  be  con- 
strued and  applied.  There  are,  moreorer,  three 
classes  of  persons  to  be  considered  in  this  case: 
there  are,  first,  those  who  hold  the  legal  estate; 
then  those  who  administer  the  charity  funds  ;  and 
last,  those  who  receive  the  funds.  To  transfer  the 
legal  estate  from  the  first  class  may  be  a  vety  ob- 
jectionable course  to  adopt,  and  may  cause  great 
dissension  and  more  contention  in  the  parish.  I 
■will  therefore  look  into  the  various  Acts  before  I 
give  my  final  judgment. 

July  28. — ^The  MiiBTEB  of  the  Rolls. — I  have  con- 
sidered the  statutes  and  the  authorities  cited  In  the 
arguments  of  this  case,  and  I  am  of  opinion  that  the 
Charity  Commissioners  have  made  a  mistake  as  to 
the  extent  of  their  jurisdiction.  Sect.  48  of  the  Act 
of  1853,  which  was  incorporated  in  the  Act  of  1860, 
is  the  only  clause  that  authorises  them  to  make  a 
Testing  order.  But  that  section  provides  that  no 
such  vesting  order  shall  be  made  in  respect  of  land 
vested  in  a  corporation  without  the  consent  of  the  cor- 
poration, or  in  respect  of  copyholds  without  the  consent 
of  the  lonl  of  the  manor.  By  the  order  appealed 
against,  all  the  lands  belonging  to  the  two  charities 
were  vested  in  the  official  trustee.  But,  upon  the 
authority  of  Doe  v.  Hiley,  I  consider  that  the  legal 
estate  was  vested  in  the  churchwardens  and  over- 
seers as  a  corporation.  That  decision  must  be 
treated  as  good  law,  though  it  has  sometimes  been 
doubted.  It  follows  therefore  that  the  Charity 
Commissioners  have  no  power  to  make  a  vesting 
order  as  to  Buttfleld  and  Raven  Leys  without 
the  consent  of  the  corporation ;  nor  as  to 
the  copyhold  part  of  Buttfleld,  without  the 
consent  of  the  lord  of  the  manor.  But  they 
have  power  as  to  the  marsh  land,  as  there  was 
a  special  trust  annexed  to  the  gift  of  that.  Having 
regard  to  sect.  5  of  the  Act  of  1860, 1  confess  I  am 
surprised  that  the  commissioners  should  have 
thought  fit  to  exercise  their  jurisdiction  without  the 
assistance  of  counsel.  That  was  most  desirable  in  a 
case  which  was  clearly  of  a  contentious  character, 
and  which  involved  many  special  questions  of  law. 
They  have,  in  my  opinion,  exceeded  their  jurisdic- 
tion, and  I  think  that  part  of  their  order,  at  all 
events,  is  invalid.  There  would,  in  my  opinion,  be 
great  inconvenience  in  any  such  division  of  the 
charity  property  as  is  now  sought.  I  will  not, 
therefore,  now  make  any  order,  bit  I  will  simply 
express  an  opinion,  that  the  order  of  the  Charity 
Commissioners  cannot  be  sustained.  I  will  direct 
the  petition  to  stand  over  until  the  first  petition 
day  of  Michaelmas  Term,  so  that  the  parties  may 
in  the  meantime  agree  upon  the  best  course  to  be 
ultimately  adopted. 

Solicitors :  R.  Ellis;  C.  H.  Pulley ;  Fearon. 


itelaitn. 

COTTBT  OF  aTJEEN'S  BENCH. 
Reported  by  WnxuM  Wooolock,  Es4.,  BarriMer-at-Law. 

CROWM  SIDE. 

Monday,  June  1,  1863. 

Re  Reillt.  (a) 

JIabeat  corpus — Costs. 

Where  a  writ  of  habeas  corpus  had  beta  allowed  to  go, 
and  had  been  obeyed  without  argument. 

Held,  that  the  court  had  no  autlmrity  to  grant  costs 
against  the  de/l. 

In  this  case  a  writ  of  habeas  corpus  had  issued. 


(a)  From  the  Irish  Jurist,  by  perminion. 


directing  the  deft,  to  bring  op  the  body  of 

Reilly,  a  child  in  deft's  custody.  The  writ  bid 
been  allowed  to  g^,  and  had  been  obeyed  without 
any  argument,  and  the  child  handed  over  to  hit 
mothsr,  who  had  obtained  the  writ. 

PttrceM,    for   the   prosecutor,    applied  for  cost* 
against  the  deft. 

J.  A.  Curran,  jun.  appeared  for  the  deft.,  ud 
resisted  the  application  for  costs. 

The  following  authorities  were  cited : 
^e  Cobbett,  14  M.  &  W.  176; 
I)od<rtaiae,iDeG.&J.610;  s.  c  4Jiir.  K.  &2SL; 
Stat.  56  Gea  3,  c  100,  s.  8. 

The  CocKT  held  that  they  had  no  jurisdiction  to 
grant  costs  under  the  circumstances. 


Tuesday,  Nov.  17,  1863. 
(Before  Lepbot,  C.  J.,  Hates  and  Fitzoeralo,  JJ.) 

COKWAY  i;.  RlCHABDSON. 

Case  stated  by  magistrates — Striking  out — Costs. 

Where  a  case  staled  by  magistrates  was  struck  cuf,  I'l  net 
having  been  transmitted,  and  notice  of  it  not  kmitf 
been  served  as  required  by  the  statute,  the  Court  refuted 
to  give  costs  agatnst  the  appellant. 

This  was  a  case  stated  by  the  justices  of  Tynme 
under  the  20  &  21  Vict.  c.  43. 

Fetherston  B.  Lowry  moved  on  notice  that  the  cue 
stated  should  be  struck  out  of  the  Crown  paper  on  tlie 
grounds  that  the  app.  had  not  served  the  resp.  with 
a  notice  and  a  copy  of  the  case  stated  within  thres 
days  after  receiving  it  from  the  justices,  and  had 
not  within  three  days  transmitted  the  case  to  the 
court.  The  affidavits  of  the  resps.  and  the  petty 
sessions  clerk  of  Cookstown  deposed  that  the 
justices  signed  the  case  on  the  24th  Oct.,  that  by  the 
direction  of  the  app.  it  was  forwarded  by  post,  ind 
the  letter  re^stered,  to  the  attorney,  who  must  hsTe 
received  it  on  the  26th.  The  resp.  was  not  served 
with  the  notice  or  copy  of  the  case  until  2nd  Nov.; 
and  on  the  same  day  the  officer  of  the  court  received 
the  case.  Counsel  cited 

Morgan  v.  Eduntrdt,  6  H.  &  N.  415 ; 
Woodhouse  v.  Woods,  29  L.  J.  149,  M.  C.      • 

M'Causland,  Q.C.— The  court  having  struck  ont 
the  case  from  want  of  jurisdiction,  cannot  give 
costs: 

Fraser  v.  FothergiO,  14  C.  B.  298. 

F.  Imcry  contra.— The  app.  by  transmitting  the 
case  has  brought  himself  within  the  jurisdictian; 
and  per  Alderson,  B.,  in  Peters  v.  Shannon,  10  M. 
&  W.,  214,  every  person  who  comes  before  » 
court  is  liable  to  the  jurisdiction  of  the  court  u  to 
costs.  But  the  cases  of  CVor  v.  Stringer,  1  E.  B.  * 
E.  125,  and  Reg.  v.  Padwick,  8  E.  &  B.  704,  ue 
clearly  in  point,  that  where  a  case  has  been  dis- 
missed for  want  of  jurisdiction  the  court  has  power 
to  give  costs.  Fraser  v.  FothergiU  is  clearly  dis- 
tinguishable. The  court  never  had  any  jurisdiction, 
and  the  resp.  had  done  nothing  to  bring  him  within 
the  jurisdiction. 

Lefbot,  CJ. — Strike  out  the  case;  the  court  isys 
nothing  about  costs. 
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COXT&T  OV  OOKMOir  PUBAS. 

Ikpoitwl  by  J.  Field  Jomnrox.  Esq.,  BiuTtater>at-L«w. 

Nov.  S  and  e,  1862. 
M'DOSALD  V.  BULWER.  (a) 
TretpoM — Demurrer — Construction  of  12    Vtct.  c.  16. 

A  Jmlice's  learch-warmM  by  whi(A  a  party  it  arrested 
mast  be  Jimaded  on  an  information  which  discloses  a 
charge  of  felamf,  or  contain*  a  statement  of  facts  frotn 
wkich  it  inaii  f airly  be  inferred  that  a  felony  has  been 
committed. 

And  therefore  where  the  information  stated  that  A.B.  had 
neglected  to  return  a  gun  which  had  been  lent  to  him, 
and  for  which  he  had  been  repeatedly  asked,  and  that 
the  penon  sioeariiig  the  informntion  had  reason  to 
Mieve  it  was  in  the  possession  of  C.  D.,  and  nothing 
more ;  and  the  magistrate,  knowing  C.  D.  to  be  a 
jMicnhroker  and  residing  within  his  jurisdiction, 
issued  a  warrant,  by  virtue  of  which  the  pawnbroker 
»a*  arretted,  he  was  held  to  have  exceeded  his  juris- 
diction and  to  be  liable  in  an  action  of  trespass 
(following  Lawrenson  v.  Hill,  10  /r.  C.  L  R.  177.) 

The  2nd  section  of  the  Justices  of  the  Peace  Protection 
Act,  12  Vict,  c,  16,  did  not  contemplate  a  case  as 
where  A.  B.  it  pit.  and  C.  D.  deft.,  where  tliere  be 
technicalities  to  be  adhered  to. 

And  therefore  a  defence  to  an  action  of  trespass 
tinder  Ae  circumstances  stated  above,  that  it  was 
afterwards  ordered  in  the  same  matter  that  the  gun 
should  be  restored  to  the  person  who  swore  the  infor- 
mation, and  that  that  order  had  not  been  quashed 
or  reverted,  was  held  to  be  good  on  general  demurrer, 
notwithstanding  that  the  title  of  the  information  was 
Sffertntfrom  the  title  of  the  certificate  of  the  order. 

A  search-warrant,  by  which  the  propa-ty  when  found  is 
directed  to  be  brought  together  with  the  person  in 
whose  possession  it  is  found,  becomes,  so  soon  as  the 
property  is  so  found,  a  warrant  to  secure  the  personal 
attendance  of  such  party,  and  therefore  falls  within 
the  provisions  of  the  12  Vict.  c.  16,  ».  2. 

Hie  third  count  of  the  Bumraons  and  plaint  com- 
plained that  the  deft,  on  the  13th  Sept.  1859,  caused 
and  procured  the  pit.  to  be  arrested  and  taken  into 
custody,  and  to  be  detained  in  such  custody,  and  to 
be  taken  in  such  custody  in  and  along  divers  public 
•treets  in  the  town  of  Athy  to  a  court  house,  and 
there  to  be  detained  in  custody  for  the  space  of 
four  hours  then  next  following.  The  fourth  count 
complained  tliat  the  deft,  on  the  said  13th  Sept 
1869,  assaulted  the  pit  and  unlawfully  impri- 
•ooed  him  for  four  hours.  To  these,  and  to  each 
of  them  respectirely  as  a  distinct  defence,  the 
deft  pleaded  that  at  the  respective  times  of 
etnnmitting  the  respective  acts  in  said  counts  respec- 
tively mentioned  the  deft,  was  a  justice  of  the  peace 
duly  assigned  to  keep  the  peace  in  and  for  the 
«oanty  of  Kildare :  and  that  on  the  13th  Sept.  1859, 
■one  Francis  A.  Mills,  of  Athy,  in  the  said  county, 
■CMne  before  the  deft  as  such  justice,  and  duly  made 
an  information  upon  oath  before  the  deft,  as  such 
joatice,  in  the  words  following,  that  is  to  say,  that 
"he  tike  said  Francis  A.  Mills,  about  two  months 
previous  to  the  said  18th  Sept.  1869,  lent  a  gun  to 
noe  Patrick  Leonard ;  and  that  upon  several  occa- 
aions  he  the  said  Francis  A.  Mills  asked  the  said 
Patrick  lyeonard  to  return  the  said  gun  to  him,  the 
•aid  Francis  A.  Mills,  but  the  said  Patrick  Leonard 
neglected  so  to  do  ;  and  that  he,  the  said  Francis  A. 
Mills,  had  reason  to  believe  that  the  said  gun  was 
then  in  the  possession  of  the  pit  in  the  town  of 
Athy,"  the  said  pit.  then  being  a  pawnbroker  in  the 
.said  town,  and  within  the  petty  sessions  district  of 

(a)  From  the  Jrith  Jurist,  by  permtaslon. 


Athy,  to  the  knowledge  of  the  deft,  whereupon  the 
deft,  as  such  justice,  is8ue<I  a  search-warrant  imder 
his  hand  and  seal,  directed  to  one  C.  H.  Lawson, 
then  being  a  sub-inspector  of  the  authorised  con- 
stabulary of  the  said  county,  and  authorising  and 
requiring  him,  on  receipt  of  the  said  warrant,  to 
enter  in  the  daytime  with  the  necessary  and  proper 
assistance  into  the  house  of  the  pit  and  make 
diligent  search  there  for  the  said  gun ;  and  if 
the  said  constable  should  find  the  same,  or  any 
part  thereof,  to  bring  it  together  with  the  person 
in  whose  possession  the  some  should  be  found 
before  the  deft  or  some  other  of  the  magistrates, 
justices  of  the  peace  for  the  said  county,  to  be 
further  dealt  with  according  to  law,  by  virtue  of 
which  warrant  the  constable  therein  named  entered 
the  house  of  the  pit,  being  situate  within  the  juris- 
diction of  the  deft,  as  sudi  justice,  in  the  daytime, 
to  search  for  the  said  gun,  and  did  accordingly 
search  therefor  and  found  the  said  gun  in  the  pos- 
session of  the  pit.,  which  gun  the  pit  then  stated 
to  the  said  constable  had  been  pawned  by  the  said 
Patrick  Leonard,  and  was  then  held  in  pawn  by 
him,  the  pit,  as  such  pawnbroker,  whereupon  the 
said  constable  took  the  said  gun  and  arrested  the 
pit,  using  no  unnecessary  violence  in  so  doing,  for 
the  purpose  of  bringing  the  pit  before  the  de^ft.  or 
some  oUier  justice  of  the  peace  of  the  said  county, 
to  be  dealt  with  according  to  law ;  and  did  accord- 
ingly bring  him  in  such  custody  along  the  streets 
in  the  said  county  mentioned  to  the  court-house  of 
Athy,  in  the  said  county,  before  the  deft,  and  one 
Benjamin  Lefroy,  then  duly  assembled  at  the  petty 
sessions  in  the  said  court-house  in  and  for  the 
district  of  Athy,  for  the  purpose  of  being  dealt 
with  by  the  said  justices  according  to  law,  at  which 
court-house  the  pit.  was  in  due  course  of  business  of 
the  said  petty  sessions  in  and  for  the  said  district, 
under  and  by  virtue  of  the  said  warrant,  detained 
for  a  short  time  in  the  custody  of  the  said  constable 
until  the  said  pit.  and  the  said  gun  should  be  dealt 
with  according  to  law  in  respect  of  the  premises. 
And  the  plea  averred  that  the  said  several  acts 
were  respectively  done  after  the  passing  of  a  certain 
statute  passed  in  the  12th  year  of  Her  present 
Majesty,  entitled  "  An  Act  to  protect  justices  of  the 
peace  in  Ireland  from  vexatious  actions  for  acts 
done  by  them  in  the  execution  of  their  office ; "  and 
that  the  said  respective  acts  so  complained  of  were 
respectively  done  in  the  manner  hereinbefore  stated 
by  the  deft  in  the  execution  of  his  duty  as  such 
justice  of  the  peace  for  the  county  of  Kildare,  and 
with  respect  to  a  matter  within  his  jurisdiction  as 
such  justice.  The  deft  pleaded  a  further  defence 
to  each  of  these  counts  respectively,  which  stated  in 
addition  to  what  was  contained  in  the  above  plea 
that  it  was  afterwards,  to  wit,  on  the  13th  Sept. 
1859,  ordered  in  the  same  matter  by  the  said  justices 
that  the  pit  should  enter  into  a  recognisance  to 
appear  at  the  said  court-house  on  the  next  day  for 
holding  the  petty  sessions  at  said  court-house  in  and 
for  the  said  county  and  answer  the  charge  of  having 
in  his  possession  a  gun  which  was  feloniously  and 
fraudulently  pawned  by  the  said  Patrick  Leonard, 
and  that  the  said  pit  having  entered  into  such 
recognisance  appeared  at  the  said  court-house 
according  to  the  exigency  of  the  said  recognisance, 
whereupon  an  order  was  made  in  said  matter  and 
duly  recorded  by  the  justices  of  the  peace  for  the 
said  county  then  and  there  assembled  in  the . 
presence  of  the  pit,  that  the  said  gun  should  bo 
restored  to  the  said  Francis  A.  Mills;  and  that 
said  orders  respectively  were  in  full  force  and  effect, 
and  had  not,  nor  had  either  of  them,  nor  had  the 
said  warrant,  been  quashed  or  reversed.  The  pit. 
demurred  to  the  first  defence  on  the  ground  that 
the  several  matters  therein  alleged  in  fact  showed 
that  the  acts  complained  of  were  done  in  a  matter  of 
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which  by  law  the  deft,  as  such  justice  either  had 
not  jurisdiction,  or  in  which  he  exeeeilcd  his  juris- 
diction, and  that  the  averment  that  the  said  acts 
were  done  with  respect  to  a  matter  within  his  juris- 
diction was  an  inference  of  law  not  only  unsustuned 
by  the  precedinp;  averments,  but  contradicted  by 
them.  The  pit.  demurred  to  the  second  defence,  for 
that  the  warrant  was  not  the  subject  of  a  certiorari, 
and  could  not  be  qua.shed  as  it  was  not  an  adjudica- 
tion ;  and  neither  of  the  orders  was  an  order  or  con- 
viction within  the  meaning  of  the  2nd  section  of 
the  12  Vict.  c.  26. 

Byrne  (with  him  Artnslronij.  Scrjt.)  in  supjwrt  of 
the  demurrers. — This  first  defence  does  not  disclose 
any  case  of  a  criminal  character  sufficient  to  war- 
rant the  arrest  of  the  pit.  The  11th  section  of 
26  G«o.  3,  c.  43  (the  Pawnbrokers  Act)  contem- 
plates the  law  being  put  in  motion  by  the  pawn- 
broker. [MosAHAJf,  C.  J. — ^The  pawnbroker  may 
arrest  a  party  coming  to  pledge  whom  he  suspects, 
but  in  this  instance  it  was  not  the  pawnbroker  who 
arrested.]  The  13th  section  requires  a  sworn  infor- 
mation, which  must  state  an  unlawful  pawning ;  but 
in  this  information  there  is  no  mention  made  of  a 
jawnbroker  nor  of  an  unlawful  taking,  so  that  there 
was  no  subject-matter  for  the  justice's  jurisdiction ; 
nor  had  he  a  right  to  arrest  either  the  pit.  or  the  per- 
son who  pawned  the  gun.  The  gun  was  stated  to 
have  been  lent,  and  the  justice  could  do  no  more  than 
issue  a  search-warrant.  But  supposing  there  was  a 
eubject-matter  of  jurisdiction  so  far  as  Leonard  was 
concerned,  there  was  such  an  excess  of  jurisdic- 
tion as  justifies  this  action.  The  1st  section  of  the 
Justices  of  the  Peace  Protection  Act,  the  12  Vict. 
c.  16,  requires  that  for  any  act  done  by  a  justice 
within  his  jurisdiction  the  action  shall  be  on  the 
case,  and  shall  allege  malice  and  want  of  probable 
cause ;  but  what  the  deft,  did  here  was  not  with 
respect  to  a  matter  within  his  jurisdiction.  The 
2nd  section  preserves  the  action  of  trespass  where 
the  matter  was  not  within  his  jurisdiction,  or 
where  he  has  exceeded  his  jurisdiction.  Lawrenson 
T.  Bill,  10  It.  Com.  Law  Kep.  177,  is  an  authority  in 
point,  and  decides  that  an  information  which 
discloses  no  criminal  offence  cannot  be  helped  out  by 
parol  evidence,  and  that  a  general  jurisdiction  over 
the  subject-matter  of  inquiry  will  not  protect  a 
magistrate  from  an  action  of  trespass  under  this  2nd 
section  if  in  the  particular  instance  of  issuing  the 
warrant  he  acted  without  or  in  excess  of  juris- 
diction. This  case  is  indistinguishable  from 
Lawrtnson  v.  ffiH.  It  was  argued  there  that  if 
there  was  jurisdiction  at  all  the  action  did  not  lie. 
The  cases  of  Barton  v.  Briclaiell,  13  Q.  B.  393,  and 
Leary  v.  Patrick,  15  Q.  B.  266,  underwent  a  great 
deal  of  discussion  in  Lawrtnson  v.  Hill,  and  in  the 
latter  of  these  there  plainly  was  a  subject-matter  of 
jurisdiction.  Lord  Denman's  observation  in  Caudle 
T.  Seymour,  1  Q.  B.  892,  that  the  magistrate's  "  pro- 
tection depends  not  on  jurisdiction  over  the  subject- 
matter  but  jurisdiction  over  the  individual  arrested," 
is  pertinent  to  the  present  case ;  because  so  far  as  this 
informationis  personal  it  onlypoints  to  the  possession 
of  the  gun.  It  cannot  be  validated  by  subsequent 
evidence  of  facts  (Paley  on  Convictions,  55) ;  but 
the  averment  in  this  defence  that  the  acts  complained 
of  were  done  with  respect  to  a  matter  within  the 
deft's  jurisdiction  as  a  justice  is  an  inference  of 
■law  not  only  unsustaine<l  by  the  preceding  alle- 
gations of  fact,  but  contradicted  by  them.  With 
regard  to  the  second  defence,  we  cannot  deny  that 
the  second  order  made — the  order  to  restore  the  gun 
— was  a  judicial  act,  but  we  submit  that  in  this 
2nd  section  what  the  Legislature  contemplated  was 
judicial  procedure  against  the  person.  Here  the  pro- 
ceeding was  against  a  thing,  and  the  warrant  is  not 
the  subject  of  a  certiorari  (R.  v.  Lediard,  Say.  Bep. 


(i),  nor  any  other  act  than  judicial  acts  :  (i2.  y.Ua^ 
Caldecott's  Bep.  309.)  The  section  requires  that 
the  order  be  made  "  in  the  same  nutter  •"  but  tbe 
matter  wherein  the  warrant  was  issued  was  a  mat- 
ter in  which  Francis  A.  Mills  was  complainant,  and 
Patrick  Xiconard  was  deft.,  whereas  the  matter  in 
which  the  alleged  orders  were  made  was  a  matter  vst 
which  Francis  A.  Mills  was  complainant,  and  the 
present  pit.  was  deft.  The  language  of  the  infor- 
mation as  well  as  its  title,  and  the  language  used 
in  the  certificates  of  the  orders,  as  well  as  their 
titles,  show  that  it  was  not  the  same  matter. 
The  matter  wherein  the  alleged  orders  were  made 
was  the  matter  of  a  complaint  not  begun  till 
after  the  issuing  of  the  warrant  and  the  com- 
mission of  the  acts  complained  of.  We  submit 
that  the  deft,  should  produce  the  originals  or 
certified  copies  of  theinf  ormation.  warrant  and  ordei» 
upon  the  argument  of  this  demurrer. 

//.  P.  .Tenett  (with  him  J.  T.  Ball,  Q.C.)  contra.— 
It  is  sufficient  if  a  legal  offence  can  be  inferred 
from  the  warrant:  (^Cave  v.  Movntain,  1  Man.  &  Gr. 
262.)  A  justice  is  not  liable  in  trespass  for 
having  issued  a  search-warrant  upon  facts  suffi- 
cient. There  need  not  be  a  positive  and  direct 
averment  upon  oath  that  goods  are  stolen :  (£2see  t. 
Smith,  1  Dowl.  &  Uj.  102.)  What  a  search-warrant 
ought  to  contain  will  be  found  in  2  Hale's  Fleas  of 
the  Crown,  pp.  113  and  1.50.  A  criminal  offence 
could  not  by  any  means  have  been  inferred  from  the 
information  in  Lawrtnson  v.  Hill ;  and  it  was  on  this 
ground  that  Pigot,  C.  B.  held  the  magistrate  was 
not  protected  from  an  action  of  trespass.  By  the  20 
&  21  Vict.  c.  54,  s.  4,  any  bailee  of  property  fraudu- 
lently converting  the  same  to  his  own  use  is  made 
guilty  of  larceny.  What  are  the  facts  disclosed  upon 
the  face  of  this  information  ?  That  a  gun  was  lent 
two  months  previously,  and  was  repeatedly  asked 
for.  It  is  not  necessary  to  show  that  a  jury  must 
make  this  out  to  have  been  a  larceny.  All  that  is 
necessary  is  to  show  that  the  justice  might  fairly 
apprehend  a  larceny  had  been  committed.  Cavt  r. 
Mountain  decides  this  case.  [Ball,  J. — ^Theie  a 
felony  was  charged.]  And  here  it  was  committed. 
A  felony  is  only  a  conclusion  of  law.  The  fact* 
amounted  to  felony.  [Monahak,  C.  J. — The  infor- 
mation does  not  chai^  a  conversion  of  the  pro- 
perty.] A  neglect  under  such  circumstances 
amounted  to  a  refusal.  Leonard  was  asked  re- 
peatedly. The  magistrate  may  be  sned  in  an 
action  on  the  cose  for  improvidently  issuing  the 
warrant,  but  he  is  not  liable  in  trespass.  A  s^rch- 
worront  is  partly  a  ministerial  and  partly  a  judi- 
cial act :  ( WdA  v.  Boss,  4  Hurl.  &  Norm.  116> 
With  regard  to  the  second  defence,  I  submit 
the  search-warrant  will  bo  held  to  have  been 
against  the  person  in  whose  possession  the  gm> 
was.  Therefore,  the  subsequent  orders  ore  truly 
stated  to  have  been  made  in  the  same  matter. 
The  pit.  seeks  to  avoid  this  consequence  by 
insisting  that  we  are  to  {ooduce  the  originals 
or  attested  copies  of  these  orders  to  bo  compared 
by  the  court  on  this  demurrer.  The  records  of  an 
inferior  court  cannot  be  inspected  :  (1  Saunders's 
Kep.  8  b.)  The  plea  contains  an  averment  whkb' 
states  the  information,  and  the  pit  seeks  to  con- 
tradict the  record  aa  the  argument  of  this  de- 
murrer. 

J.  T.  Ban,  Q.  C— As  to  the  first  defence,  I  admit 
there  is  no  felonious  charge  in  the  information ;  but 
that  is  irrelevant.  It  might  be  otherwise,  as  be- 
tween Leonard  and  the  magistrate,  but  not  where 
a  pawnbroker  was  concerned.  [Mokahak,  C.J. — 
The  information  does  not  state  the  pit.  was  a 
pawnbroker.]  No;  but  every  pawnbroker  i» 
amenable  to  the  justices  in  whose  district  he  is- 

Digitized  by  VJH^^^^^V  It 


MAGISTEATES'   OASES. 


99 


Ibslakd.] 


M'DONJUJ>  t>.  BULWCB. 


[Ibeulmd. 


This  man  was  not  only  a  pawnbroker,  but  a  pawn- 
tiroker  within  the  deft.'s  jurisdiction.  Every 
search-wairant  must  contain  an  order  to  bring 
before  the  justice  the  person  with  whom  the  pro- 
perty is  found.  The  pawnbroker  tells  the  constable 
the  gon  has  been  pawned  with  him.  [Monaham, 
C.  J. — Would  not  that  be  making  the  validity  of 
the  warrant  depend  up  ex  post  facto  circumstances  ? 
I  could  understand  that  argument  if  the  plea  stated 
the  constable  had  himself  arrested  the  pawnbroker?] 
The  13th  section  of  the  Pawnbrokers  Act  has  no 
word  of  felony  in  it ;  it  is  enacted  "  for  the  better 
enabling  all  persons  to  recover  their  goods  and 
chattels."  The  object  of  that  Act  was  the  restora- 
tion of  the  property,  not  the  detection  of  felony 
in  the  person  pawning.  Unlawfully,  in  that  section, 
does  not  mean  feloniously;  it  means  improperly. 
No  one  hut  the  owner  of  a  thing  can  legally  pawn 
it  The  words  of  the  Act  ought  rather  to  be  strained 
to  import  what  may  be  necessary  to  maintain  the 
magistrate's  jurisdiction.  K  the  subject-matter 
upon  which  a  magistrate  is  engaged  be  within  his 
jurisdiction,  he  is  protected  from  an  action  of 
trespass,  and  can  only  be  sued  in  an  action  on  the 
case  for  a  malicious  use  of  his  authority.  The 
whole  controversy  turns  upon  these  words  in  the 
Ist  section  of  the  Justices'  Protection  Act,  "with 
respect  to  a  matter  within  his  jurisdiction."  These 
two  sections,  the  first  and  second,  were  intended  to 
provide  for  three  cases.  1.  Where  the  subject- 
natter  is  within  the  magistrate's  jurisdiction.  2. 
Where  the  case  is  nhra  vires  of  the  magistrates.  3^ 
Where  there  is  excess  of  jurisdiction.  There  is  no 
English  case  which  decides  that  if  there  be  jurisdic- 
tion, the  magistrate  is  not  protected.  As  to  Barton 
V.  BnchteU,  there  was  no  jurisdiction  in  that  case  to 
put  a  man  in  the  stocks  for  two  hours.  Where  the 
duty  of  a  magistrate  is  not  simply  ministerial,  he 
is  not  liable  in  an  action  unless  he  can  be  fixed 
with  malice:  (Lin/ord  v.  Fitzrou,  13  Q.  B.  247.) 
[MouAHAif,  C.  J.— If  neither  the  facts  nor  the  charge 
aothorised  the  act,  can  it  be  said  to  be  within  his 
JDiisdiction  ?  There  is  no  statement  that  Leonard 
nnlawfully  got  the  gun,  or  pawned  the  gun, 
or  that  the  gun  was  claimed  by  the  pawnbroker 
q«&  pawnbroker.  If  neither  the  charge  nor  the  facts 
amount  to  what  would  authorise  a  warrant,  can  there 
be  jurisdiction?]  Given  a  jurisdiction  over  the 
■nbject-matter,  and  a  state  of  facts  which  convince 
fte  magistrate  in  his  conscience  that  he  has  juris- 
diction, he  is  to  be  protected  except  from  an  action 
for  a  malicious  use  of  that  jtmsdiction.  The  ques- 
tion here  is,  must  the  court  not  take  it  that  the 
Hcts  were  proved  when  the  warrant  states  them  ? 
The  warrant  is  legal  on  the  face  of  it.  To  hold 
with  the  pit.,  the  coiut  must  go  behind  the  warrant: 

Brittmn  v.  Kimaird,  1  Bro.  &  B.  432; 

As  Clatlx,  2  Q.  B.  619. 

[Christiaw,  J.— The  information  being  deficient, 
the  magistrate  makes  up  for  the  deficiency  by 
recitals  in  the  warrant.  Ball,  J.— It  seems  to  me 
that  he  has  imagined  persons,  places  and  trans- 
actions.] The  imagination  was  not  greater  than 
that  instanced  in  Brittmn  v.  Kinnaird.  As  to  the 
fecond  defence,  it  is  founded  on  the  following  clause 
m  the  _2nd  section  of  the  Justices  of  the  Peace 
Protection  Act :  "  Nor  shall  any  such  action  be 
Drought  for  anything  done  under  any  such  warrant 
which  shall  have  been  issued  by  such  justice  to 
Pwcure  the  appearance  of  such  party,  and  which 
shall  have  been  followed  by  a  conviction  or  order  in 
the  same  matter,  until  after  such  conviction  or 
Older  sliall  have  been  so  quashed."  A  search- 
warrant  is  not  a  warrant  of  decision,  or  of  condem- 
Mtion,  or  of  punishment.  What  was  the  object  of 
this  warrant?  It  was  to  bring  the  man  with  whom 
the  property  was  found,  that  the  magistrates  might 
•djndlcate  on  whose  property  it  was.    This,  and  all ' 


that  followed,  was  subject  to  be  quashed  in  the- 
Court  of  Q.  B.  There  that  order  must  have  stood  or 
fallen  by  the  facU.  [Monahan,  C.  J.— In  the  cas© 
of  wages  being  due,  &c.,  a  magistrate  may  ordec 
them  to  be  paid.  Now,  I  imagine  be  has  no  right  to 
issue  a  warrant  to  bring  a  party  before  him,  to  the 
end  that  he  may  order  him  to  pay  the  wages.]  The 
clause  never  included  such  a  case.  It  appUes  only 
where  the  warrant  is  a  preliminary  step.  The 
magistrate  could  not  take  the  gun  from  the  pawn- 
broker without  issuing  a  warrant,  without  bringing 
him  before  him  to  investigate  the  facts. 

Armstrong,  Serjt.  in  reply. — The  doctrine  laid, 
down  in  iMivrenson  v.  Ilili  that  a  general  jurisdiction 
is  not  suflScient,  but  that  the  particular  thing  done 
by  the  magistrate  must  be  within  his  jurisdiction^ 
was  not  new : 

Graify  V.  Hunt,  1  Ir.  Jur.  N.  8.  10 ; 
Nacbould  v.  CoUmm,  6  Ex.  189. 
The  facts  disclosed  here  arc  insufficient  to  authorise 
this  proceeding  either  under  the  20  &  21  Vict.  c.  64^ 
or  the  Pawnbrokers  Act,  26  Geo.  3,  c.  43.  There  is 
no  conversion  of  the  property  alleged.  Innocence  i» 
compatible  with  all  the  facts,  and  the  information 
would  make  a  bad  count  in  trover.  The  goods,  not 
the  person,  may  be  taken  under  the  Pawnbrokers 
Act,  and  that  upon  a  sworn  information  that  they, 
were  unlawfully  obtained.  There  is  none  such  here, 
and  if  there  were,  the  jurisdiction  is  exceeded  by 
directing  the  body  to  be  taken.  The  9  Geo.  4,  c.  66, 
B.  56,  requires  the  oath  of  a  credible  witness  that  a 
felony  has  been  committed.  The  whole  foundation  ia 
a  felony  charged.  [Mow ahan,  C.J. — How  can  that 
be  when  the  section  speaks  of  offences  punishable 
upon  summary  conviction  ?]  They  are  all  felonies, 
nevertheless  :  (1  Nunn  &  Walsh,  253.)  As  to  the 
second  defence,  it  is  unnecessary  to  say  anything 
about  the  warrant  being  quashed,  for  the  2nd 
section  of  the  Justices  of  the  Peace  Protection  Act 
does  not  require  it.  According  to  the  plea,  the 
warrant  is  a  search-wrrrant,  and  search-warranta 
are  not  within  the  meaning  of  the  Legislature  in 
this  Section  at  all.  The  difference  between  warrants 
and  search-warrants  is  old  and  clear.  This  2nd 
section  contemplates  a  person  known  and  charged 
with  an  offence.  How  can  there  be  a  process  to 
compel  a  party  to  appear  where  there  is  no^Mrsoaa 
nominata  f  The  ordinary  warrant  to  bring  up  » 
person  charged  with  an  offence,  is  the  warratat  meant 
in  this  section.  What  was  the  exigency  of  this 
search-warrant  ?  Not  to  bring  up  any  person  ia 
particular.  Suppose,  when  the  pit.  was  brought 
up,  the  gun  had  been  ordered  to  be  given  back  t» 
him,  what  would  be  said  of  his  going  into  the  Court 
of  Q.  B.  to  qtush  that  order,  an  order  to  get 
back  his  own  property?  Again,  even  if  search- 
warrants  were  meant  to  be  included,  the  subsequent 
order  must  be  made  in  the  same  matter.  There  is 
no  matter  here.  There  is  no  deft.  Until  the  order 
to  restore  the  gun,  no  matter  existed.  We  are 
out  of  this  section  altogether,  but  if  not,  then  that 
section  requires  that  the  order  be  in  the  same 
matter ;  and  the  allegation  in  the  plea  that  it  was 
in  the  same  matter  makes  no  matter,  for  there  was 
no  matter  to  make  it  in. 

Cur.  adv.  vuU. 

Nov.  21.  —  Mokahak,  C.  J.,  having  stated  the 
facts  and  pleadings,  delivered  the  judgment  of  the 
court. — To  support  the  first  of  these  pleas  it  has  been 
argued  that  this  warrant  appeared  to  be  an  ordinary 
search-warrant ;  that  if  a  felony  is  committed,  and 
supposing  the  magistrate  has  reasonable  grounds 
for  believing  that  the  stolen  goods  are  in  the  custody 
of  a  certain  person,  it  is  his  duty  to  issue  a  search- 
warrant,  with  a  direction  to  bring  the  stolen  property 
and  the  person  in  whose  possession  found ;  and  'i 
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this  information  contained  a  atatement  tliat  afelony 
had  been  committed,  or  thatfromvhichitmightfairly 
he  inferred  that  a  felony  had  been  committed,  no 
-•nbaequent  facta  are  wanted  to  jiutify  what  was 
-done.  But  the  woid  made  use  of  in  tliis  infor- 
mation is  "neglected."  It  is  not  stated  tliat 
I/eonard  refused  to  restore  the  gun ;  it  is  not  stated 
that  the  gun  was  stolen,  nor  is  anything  stated  from 
which  that  might  be  inferred.  It  is  not  stated  that 
the  gun  had  been  pawned  without  the  knowledge  or 
consent  of  the  owner,  from  which  there  might  be 
inferred  facts  which  would  give  the  magistrate 
jurisdiction.  We  were  referred  by  the  deft.'s  counsel 
to  the  20  &  21  Vict.  c.  64,  s.  i,  which  enacte  that 
"if  any  person,  being  a  bailee  of  any  property, 
shall  fraudulently  take  or  convert  the  same  to  his 
own  use,  or  the  use  of  any  person  other  than  the 
owner  thereof,  although  he  shall  not  break  bulk,  or 
otherwise  determine  the  bulment,  he  shall  be  guilty 
of  larceny."  But  it  is  never  said  that  Leonard  con- 
verted the  gun  to  his  own  use,  i.e.,  it  does  not  appear 
on  the  information ;  it  does  appear  afterwards.  The 
-validity  of  the  warrant  cannot  depend  upon  subse- 
quent events.  Mr.  Ball  preferred  resting  the  case 
upon  the  Pawnbrokers  Act.  The  13th  section  of  the 
26  Geo.  3,  c.  43,  was  passed  "  for  the  better  enabling 
all  persons  to  recover  their  goods  and  chattels,"  and 
lequires  a  statement  on  oath  that  the  goods  were 
unlawfully  taken,  and  that  there  was  just  cause  to 
auspect  they  were  knowingly  and  unlawfully  taken 
to  pawn.  Does  the  information  set  out  in  this 
pleading  contain  these  requisites  ?  There  must  be 
an  unlawful  taking  alleged:  there  is  none  here. 
Next  it  must  appear  that  the  property  was  pawned : 
that  does  not  appear.  Next,  that  the  pawnbroker 
had  knowingly  taken  them  to  pawn :  a  fortiori 
that  does  not  appear.  And  grant  that  all  these 
things  were  in  it,  where  is  Uie  authority  under 
this  Act  to  arrest  the  pawnbroker  at  all?  Un- 
•uccessful  as  was  the  attempt  to  find  a  felonious 
charge,  the  endeavour  to  bring  the  case  within  the 
Pawnbrokers  Act  is  more  forlorn.  It  only  remains 
to  be  seen  whether,  upon  this  state  of  things,  an 
action  of  trespass  can  be  maintained  against  the 
magistrates.  This  question  depends  upon  the  con- 
struction of  the  Justices  of  the  Peace  Protection 
Act  (12  Vict.  c.  16),  the  1st  section  of  which  pro- 
vide* that  every  action  to  be  brought  against  a 
justice  for  any  act  done  within  his  jurisdiction,  or 
with  respect  to  a  matter  within  his  jurisdiction, 
shall  be  on  the  case  as  for  a  tort.  No  criminal 
offence  is  alleged  in  this  information,  and  we  have 
to  determine  what  jurisdiction  the  magistrate  had 
to  arrest.  Lawrenson  v.  HUi  is  a  much  stronger  case 
than  the  present.  In  it  the  written  information  did 
not  contain  a  charge  of  felony,  but  there  was  parol 
evidence  which  showed  grounds  for  concluding  a 
charge  of  felony.  The  Court  of  Ex.  held  that, 
since  the  written  information  did  not  contain 
a  charge  of  felony,  the  magistrates  either  had 
no  jurisdiction,  or  exceeded  their  jurisdiction. 
A  muho  fortiori  must  we  so  bold  in  this.  We  cannot 
distinguish  this  case  from  Lawrenton  v.  HiU.  I 
confess  that  irrespectively  of  that  case  I  entertain 
no  doubt  that  if  a  magistrate,  though  acting  bond 
Jide,  issue  a  warrant  to  arrest  a  man  upon  an  in- 
formation which  contains  no  charge  of  felony,  he 
exceeds  his  jurisdiction.  We  are  bound  by  Lawren- 
aon  V.  Hill,  but  into  the  cases  there  cited  I  shall 
not  myself  enter,  because,  independently  of  that 
case^  I  feel  no  doubt.  The  demurrer  to  the  first 
defence  must,  therefore,  be  allowed.  The  second 
defence  involves  a  question  of  greater  difficulty. 
It  states  that  it  was  afterwards  oidered  in  the  same 
matter  that  the  pit.  should  enter  into  a  recognisance 
to  appear  on  the  next  day  for  holding  the  petty 
sessions,  and  that  the  pit.  having  appeared,  an  order 
was   made  in  swd   matter   that   tha  gun   should 


be   restored,    and   that   said   orders  and  vsmat 
have   not   been   quashed   or   reversed.     This  plea 
depends  upon  a  clause  in  the  2nd  section  of  the 
Justices'  Prottetion  Act,  and  it  affords  so  annrat 
to  the  present  action.     It  is  averred  as  a  nutter 
of    fact,    though   I  for  one  do  not  think  modi 
of   the   averment,  that   the  order  was  nude  in 
the  same  matter.    If  it  ^>peared  otherwise  I  should 
not  consider  myself  bound  by  the  statement  in  the 
plea.     I  do  not  think  this  section  contempbttd 
a   case    as   where    A.    B.   is    pit   and   C.  D. 
deft.,  where  there  be  technicalities  to  be  adhered  to. 
The  warrant  is  founded  on  the  information,  sod  it 
is — Search  C.  D.,  and  bring  the  gun  here.    We  think 
this  was  a  warrant  to  bring  C.  D.  before  the  magis- 
trate.   For  what  purpose?  To  be  dealt  with  accord- 
ing to  law.  I.e.,  if  a  felony  had  been  committed  to 
send  him  to  gaol,  or  to  order  the  gun  tobe  lestoced; 
because  there  is  no  doubt  that  though  the  magistrate 
had  not  jurisdiction  to  arrest,  he  could  not  hare 
ordered  the  gun  to  be  restored  without  first  lum- 
moning  the  pawnbroker  to  show  cause  against  hii 
doing  so.    We  think  (however  informal  the  com- 
plaint) that  the  order  was  an  order  made  intlw 
same  matter.    Very  possibly  the  framer  of  this  Act 
of  Pariiament  did  not  contemplate  such  a  wsnut 
as  was  issued  here,   but  the  case  of  an  ordinal; 
warrant,  where  there  is  an  option  to  issue  a  war- 
rant to  arrest  or  to  issue  a  summons.    We  think 
ia  result  and  consequence  that  when  the  gun  vai 
found  in  this  man's  possession,  this  warrant  became 
a  warrant  to  secure  his  personal  attendance.    The 
demurrer  to  the  second  defence  is  overruled,  and 
there  being  one  good  answer  to  the  action,  tiien 
must  be 

Judgmentfor  tit  i^ 


CONSISTORIAI.  OOTTST  OF  BUBLIV. 

Saturday,  Dee.  6,  1863. 

Ti(B  Office  pbomotbd  by  tbb  Kbv.  LAimciurt 
DowsALL  ti.  Bev.  J  AXES  Hewitt,  (a) 

Offertory — Proprietary   chapeU — Abm — Napie^t  Atl 

Tlie  alms  collected,  whether  at  the  offertory  <r  dsria; 
Divine  service,  in  a  proprietary  chapel,  not  haaM 
a  district  assigned  to  it,  htlotig  a*  of  right  to  tit 
rector  of  the  parish  in  which  the  ckt^el  is  utitalii, 
to  be  (Usposed  of  as  he  and  the  churchwarden  ihti 
direct,  and  that  nottcithsta»diitg  Ntgiia'i  Act,  Hf 
15  Vict.  c.  72. 
The  facts  of  this  case  will  sufficiently  appear  from 

the  judgment  of  the  court.    The  question  aroee  oa 

the  admissibility  of  the  articles. 

Dr.  Walsh,  Q.  C,  advocate  for  the  promovent 

Dr.  Ball,  Q.  C,  advocate  for  the  impugnant 

Dr.  Battersbt,  Q.  C,  V.  G.— ITus  is  a  suit  pw- 
moted  by  the  Bev.  Lausoelot  Dowdall,  rector  of 
the  parish  of  Bathfamham,  agidnst  the  Bev.  James 
Hewitt,  incumbent  or  perpetual  curate  of  Zios 
Church  Bathgar,  in  the  same  parish,  to  oompd  the 
latter  to  pay  over  the  alms  collected  in  said  church 
according  to  law,  and  that  he  may  abstain  fttm 
misapplying  same  in  future.  The  pleading  states 
these  alms  to  have  been  collected  at  tile  "  offertory" 
as  sacramental  alms.  No  such  proceeding  aa  w* 
has  been  taken  in  Ireland  before,  except  in  the  caae 
of  Alagee  v.  The  Bishop  of  Cashd,  and,  from  tta 
statements  made  on  the  last  court  day,  it  wobH 
appear  that  the  present  suit  had  arisen  not  so  mndi 
from  a  desire  to  settle  the  right  to  this  offertoiT, 
as  from  the  circumstance  that,  upon  Mr.  Hewitt's 

(«0  From  the /Hik/irM,  1)7  patmiastoa. 
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ai^xrintment  to  the  perpetual  curacjr  of  Zion  Church, 
he  iiuiated  on  a  title   to  diachai^  the  duties  of 
rector  or  some  of  them,  thronghont  the  whole  parish 
of  Rathfamham,  a  title  which  Mr.  Dowdall  denied  ; 
and  to  prevent    Mr.  Hewitt  getting  a  footing  in 
the  parish  by  having    a  district    assigned  to    his 
church  pursuant    to   the   statute   in   that  behalf, 
Mr.  Dowdall   refused   to   consent   to  the   assign- 
ment of  such    district  by   the    archbishop,  sn<} 
commenced  this  suit.     If  Mr.  Hewitt  made  such 
claim,  he  mistook  his  rights ;  for,  as  a  curate  with 
a  district,  he  could   not   go  beyond  it,  and,  not 
having  a  district,  as  the  fact  is,  he  could  not  perform 
any  of  the  offices  of  a  minister  out  of  his  chapel 
without  incurring  severe  penalties.    Mr.  Dowdall, 
on  the  last  court  day,  was  willing  that  a  district 
should  be  assigned  to  the  Zion  Church,  and  that  the 
right  to  the  offertory  should  be  referred  to  the 
archbishop.    Mr.  Hewitt  postponed  until  this  day 
his  assent  or  dissent  from  that  proposition,  and  he 
now  refuses  it.    The  first  question  seems  to    be, 
what  is  the  offertory  ?    The  term  appears  to  signify 
both  that  part  of  the  Communion  Service  which  is 
read  while  the  alms  are  being  collected,  and  the 
abns  then  given.    Kubrick,  2  Kdw.  6,  M.  Gib.  Cod. 
474,  it  is  said,  "Whyle  the  clearks  do  sing  the 
offertory,  so  many  as  are  disposed  shall  offer  to  the 
poore  mene's  box,  everyone  according  to  his  habilitio 
and   charitable    mynd."    Ayliffe  in  his  Parergon, 
393,  says :     "  It  was  always  the  custom  for  the  com- 
fflunicants    to    offer   something   at  receiving   the 
Sacrament,  as  well  for  holy  uses  as  for  the  relief  of 
the  poor,  which  custom  is,  or  ought  to  be,  observed 
at  this  day."    Before  the  Reformation,  it  appears 
that  the  priests  of  proprietary  chapels  were  in  the 
habit  of  taking  these  offerings  to  themselves,  to  the 
prejudice  of  the  incumbent  of  the  parish ;  and  to 
prevent  this  it  was  provided  by  a  Icgatine  constitu- 
tion of  Othobon,  Cardinal  Legate,  52  Hen.  8,  a.  d. 
1267,  quoted    1    Bolingbroke,    E.  L.    279,  that— 
"When  a  private  person  desires  a  proper  chapel  and 
the  bishop  grants  it  for  a  just  cause,  yet  he  always 
uses  to  add,  '  So  that  it  be  done  without  prejudice 
to  the  right  of  another.'     And  we,  pursuing  the 
same     wholesome     method,    ordain     and    strictly 
charge   that    the   chaplains    ministering   in  such 
chapels    as   have   been  granted  with  a  saving  to 
the  rights   of    the  mother  church,  restore  to  the 
rectors    of     that    church,   without   making   any 
diflcnlty,    all    the    oblations    and    other    things 
vhich    ought    to    come  to   the   mother   Church, 
if  they  had  not  Intercepted  them,  and  which,  there- 
fore, they  cannot   in    justice   retain.     If  anyone 
contemptuooslv  refuses  to  do  it,  let  him  be  sus- 
pended    till    he   hath    made    restitution."     The 
offertory   was   anciently  for  the  use  of  the  priest, 
bat  at  the  Reformation  it  was  changed  into  alms 
for  the  poor :  (1  Bum,  E.  L.  870 ;  Ayliffe  Parergon, 
^.)    Ayliffe  says  that  this  change  was  made  by 
the   statute    25  Hen.  8,    which    abolished    altar 
oblations  to  the  priests;    but   however  this  may 
be,  it  is  clear  that  at  this  day,  according  to  the 
Bobric,    "Money  given  at  the  offertory  shall  be 
disposed  of   to  such  pious  and  charitable  uses  as 
the  minister   and    churchwardens   shall   think  fit, 
wherein,  if   they  disagree,  it  shall  be  disposed  of 
«s  the    ordinary  shall  appoint."     Now,  who  are 
"the  ministers  and  churchwardens?"     Are  they 
those  of  the  parish  church  only  ?  or  are  they  the 
o&dating  clergymen  and  churchwardens  of  every 
chapel,  included  in  the  words  of  the  Kubric  ?   The 
Act  0*  Uniformity  (17  &  18   Car.  2,  c.  C),    8.  1, 
rceitiog  that    "  as  nothing  conduceth  more  to  the 
honour   of  Ood,  the  settling  of  the  peace  of  a 
nation,  which  is  desired  of  all  good  men,  nor  to 
the  adTaoeement  of   religion,  than  an    universal 
ai;reement  in  the  public  worship  of  the  Almighty 
tied,  both   Houses  of  Convocation  had  presented 


unto  His  Majesty's  Lord  Lieutenant  one  book, 
hereunto  annexed,  intituled  'The  Book  of  Common 
Prayer,'  &c.  Therefore,  to  the  intent  that  tb» 
greatly  desirable  work  of  uniformity  in  Divine 
worship  may  be  obtained,  and  that  every  person 
within  this  realm  may  certainly  know  the  rule 
to  which  he  is  to  conform  in  public  worship^ 
and  administration  of  sacraments,  and  other  ritea 
and  ceremonies  of  the  Church  of  Ireland,"  it  enacts 
that  all  ministers  shall  be  bound  to  say  and  use  the- 
Moming  Prayer  in  such  order  and  form  as  is  men- 
tioned in  the  said  "  book."  And  by  sect.  2,  "  every 
minister  shall  openly,  publiquely,  and  solemnly 
read  the  Morning  and  Evening  Prayer,  by  and 
according  to  said  Book  of  Common  Prayer ;  and 
after  such  reading,  shall  openly  and  publiquely  be- 
fore the  congregation  there  assembled  declare  his 
unfeigned  assent  and  consent  to  the  use  of  all 
things  in  the  said  book  contained  and  prescribed, 
on  pain  of  deprivation."  Now,  that  "  book,"  in  the 
part  relating  to  the  Communion  Service,  provides 
that  "  whilst  the  sentences  of  the  offertory  are  in 
reading,  the  deacons,  churchwardens,  or  other  fit 
persons  appointed  for  that  purpose,  shall  receive  the 
alms  for  the  poor,  and  other  donations  of  the  people,, 
in  a  decent  basin  to  be  provided  by  the  parish  for 
that  purpose."  And,  subsequently,  that  after 
divine  service  is  ended,  the  money  given  at  the- 
offertory  shall  be  disposed  of  as  I  before  said.. 
The  law  on  this  subject  was  fully  considered  and 
explained  by  Sir  John  Nichol,  in  the  cose  of  Mcysof 
V.  Hillcoat,  2  Hag.  30.  That  was  a  suit  promoted 
in  1828  by  Dr.  Moysey,  rector  of  the  parish  of 
Walcot,  to  compel  Dr.  Hillcoat,  owner  and  offidat- 
ing  minister  of  the  chapel  of  Queen's-squaro, 
licensed  on  the  nomination  of  the  said  Dr.  Moysey, 
to  pay  over  to  said  rector  the  money  collected  at  the 
offertory  in  said  chapel.  The  licence  of  Dr.  Hillcoat 
was  nearly  in  the  same  words  as  that  of  Mr.  Hewitt,, 
except  that  the  former  authorised  the  performance  of 
"  all  ecclesiastical  duties  belonging  to  said  office,"' 
which  authority  is  not  included  in  &e  licence  to  Mr.. 
Hewitt,  and  the  latter  also  excepts  baptisms  and 
marriages.  Dr.  Moysey  had  himself  acted  as 
curate  of  the  chapel,  and  as  such  received  the 
various  offerings  while  curate,  which  he  afterwards, 
claimed  as  rector  from  the  succeeding  curate.  Dr. 
Hillcoat  insisted  that  the  sacramental  alms  received 
in  the  chapel  had  been  constantly,  since  the 
opening  thereof  in  1785,  at  the  uncontrolled  disposal 
of  the  minister  therein  officiating  and  of  the  pro- 
prietors thereof.  Sir  John  Nichol,  p.  48,  says : 
"Primd  facie,  all  parochial  duties  are  committed  to,, 
and  imposed  upon,  the  parish  incumbent,  and  all 
fees  and  emoluments  arising  from  the  performance- 
of  those  duties,  in  like  manner,  belong  to  him.  Of 
common  right,  all  parochial  dues,  whether  from 
tithes  or  other  sources,  belong  to  the  presentee  of 
the  patron ;"  and  at  p.  49 :  "  Chapels  possess  n» 
parochial  rights,  unless  acquired  by  a  composition 
with  the  patron,  incumbent  and  ordinary."  "  I  am 
not  aware  of  any  chapels  where  the  patrons  or  pro- 
prietors (forming  themselves  into  a  sort  of  joint- 
stock  company)  can  appropriate  a  portion  of  the 
church  dues; "  (p.  53.)  "The  nomination  appoints  Dr. 
Hillcoat  to  perform  the  office  of  officiating  minister- 
of  Queen's  Chapel,  &c.  There  is  notUng  that 
appoints  Dr.  HUIcoat  to  the  exercise  of  all  paio- 
chial  rights,  to  the  cure  of  souls,  and  to  the 
occasional  administrations,  in  all  parts  of  the 
parish,  and  it  does  not  grant  anything  which 
belonged  to  Dr.  Moysey  as  rector,  neither  the  paro- 
chial duties,  nor  the  stirplice  fees,  nor  the 
power  of  interfering  and  intromitting  in  all  rights, 
duties  ahd  offices  which  had  been  committed  to  Dr. 
Moysey  as  incumbent  of  the  parish : "  (p.  54.)  "  The- 
alms  received  during  the  reading  of  the  offertory  before' 
the  Commanion  are  specially  directed  by  the  Bolnic- 
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to  be  collected  in  a  decent  basin,  to  be  provided  by 
>the  parish,  which  shows  that  the  coUection,  wherever 
made,  is  a  parochial  matter,  with  which  persons  con- 
nected with  a  private  chapel  have  no  concern.  Again, 
After  the  Divine  service  is  ended,  the  money  given 
to  the  offertory  shall  be  disposed  of  to  snch  pious  and 
'Charitable  uses  as  the  minister  and  churchwardens 
«haU  think  fit,  wherein,  if  they  disagree,  it  shall 
he  disposed  of  as  the  ordinary  shall  appoint.    These 
'directions  as  to  the  '  parish '  and  the '  churchwardens ' 
who  are  officers  of  the  parish  and  not  of  the  chapel, 
lead  me  to  construe  the  '  minister '  to  mean  '  the 
minister   of  the  parish,"  and  they  show  that  the 
JRubric  intended  that  alms    received  at  the  Com- 
munion, as  well  as  at  private  chapels  in  the  parish 
'Church,  should  be  at  the  disposal  of  the  minister  of 
the  parish,  and  of  the  churchwardens,  and  should 
not  belong   to  the  officiating  minister,  nor  to  the 
proprietor  of  such  chapel.    In  any  view  that  I  am 
«ble  to  take  of  this  case,  I  cannot  consider  that  this 
'Chapel  has  acquired  any  local  rights  at  all  encroach- 
ing on  the   parochial  rights  which   belong  to  the 
g>aroclual  incumbent,  beyond  those  to  which  he  has 
■directly  and  specifically  consented,  viz.,  the  payment 
for  accommodation   by  those  who  take  pews.    To 
Ihe   emoluments    arising    from   those   pews.   Dr. 
Hillcoat,  uniting  both  characters,  of  officiating  min- 
dster  and  sole  proprietor,  is  entitled ;  but  to  them 
'lie  is  limited.     Here  is   no   district,  no  chapelry 
"which    connects    any    particular    inhabitant    with 
this  chapel ;   here   is   nothing  carved    out  of  the 
jiarish,   nor   out  of  the   parochial   rights   of   the 
iTector.    The  general  duties  of  the  parish  rest  upon 
the  rector ;  he  is  bound  to  perform  them,  and  he  is 
«ntitled  to  all  the  emoluments  derived  from  them. 
This  is  the  policy  of  the  law,  to  keep  these  duties 
«ntire  and  simple,  unless  they  have  been  subdivided 
.and  parcelled  out  by  competent  authority : "  (p.  66.) 
Jn  Watson's  Clergyman's  Law,  811,  referring  to  the 
Statute  of  Uniformity,  it  is  said :  "If  in  reading  the 
Ikloming  and  Evening  Prayers  the  minister  shall 
stand  or  sit  when  he  is  directed  to  kneel,  or  kneel  or 
«it  when  he  should  stand,  or  shall  read  them  in 
other  order  than  is  appointed,  or  shall  omit  anything 
'that  is  appointed  to  be  read  on  certain  days,  or  mis- 
jilace  the  prayers  in  reading  them,  or  read  in  one 
•day  what  is  appointed  to  be  read  on  another,  or  do 
not  celebrate  and  administer  the  sacrament  in  such 
order  and  form  as  is  appointed,  he  is  punishable  by 
law ;"  which  shows  that  the  Rubric  must  be  implicitly 
obeyed.    Mr.  Hewitt's  advocates  admit  that  down  to 
the  passing  of  the  Act  H  &  15  Vict.  c.  72,  in  the 
year  1851,  Zion  Chapel  would  have  been  considered 
a  proprietary  chapel,  as    described  by  Sir   John 
Nichol ;  but  they  say  that  this  chapel,  by  sects.  2, 
23  and  27,  is  made  a  perpetual  cure  and  benefice, 
and  the  officiating  clergyman  therein  a  perpetual 
curate  and  incumbent,  and  therefore,  that  he  had 
acquired  wiUiin  his  chapel  all  the  rights  which  the 
incumbent  of  the  parish  and  churchwardens  pre- 
viously had.     But  the  words    "incumbent"   and 
"  bendSce"  confer  no  right  or  power,  and  whether 
perpetual  or  temporary,  the  clergyman  of  a  pro- 
prietary   church    is    not   a   complete    incumbent 
with   all    the  attributes  of   a  rector.    The  latter 
can  baptize  and  solemnise  matrimony,   when  ad- 
mitted and  instituted,  without  any  special  licence : 
(Watson's  Clergyman's  Law,  31't).    Mr.  Hewitt  can 
do  neither,  for  these  matters  are  expressly  excepted 
from  his  licence,  and  he  is  but  a  curate,  though  a 
perpetual  one,  having  authority  to  the  extent  of  his 
licence  but  nof  urtlier  or  otherwise.    And  even  if  he 
had  a  district  assigned  to  his  church  under  sect.  18, 
by  sect.  14  it  is  provided  that  "  nothing    therein 
contained  shall  be  construed  to  discharge  the  incum- 
bent of  any  such  parish,  a  portion  of  which  shall  be 
included  in  any  such  district,  or  any  other  ecclesias- 
ticalperson  having  cure  of  souls  within  the  same,  or 


his  successors,  from  the  cure  of  souls  or  other  paiodiiil 
duties  in  any  such  district,  but  which  said  cure  of  mills 
shall  remain  as  heretofore."  From  which  it  pUdnlr 
appears  tiiat  the  rector  is  not  ousted  of  any  of  bu 
rights  by  the  appointment  of  a  curate,  though  an 
independent  one,  to  perfotm  divine  service  within 
the  chapel,  or  even  Iwyond  it  to  the  extent  of  his 
district,  if  a  district  be  assigned  to  him,  which  hu 
not  been  done  here.  It  is  then  urged  that  by  lectt. 
25  and  27,  chapelwardens  may  be  elected,  who 
shall  hare  the  like  authority  within  the  said 
church  or  chapel  as  chnrohwardens  in  the  case  of  s 
parish  churoh  have,  and  shall  be  competent  to 
recover  by  all  proper  means  and  proceedings  thepe» 
rents,  and  other  dues  belonging  to  the  said  churdi 
or  chapel ;  and  that  therefore  the  curate  and 
chapelwardens  are  entitled  to  receive  and  dis- 
tribute the  offertory.  These  sections,  howera, 
do  not  mention  the  offertory  as  the  Eoglidi 
Act  does,  and  they  appear  to  apply  only  to  the 
ordering  of  matters  within  the  c&urch,  and  to  the 
recovery  of  pew  rents  and  such  things  as  nuy  be 
legally  recovered,  but  not  to  the  offertory,  which  it 
purely  voluntary  as  a  part  of  the  ceremony,  and 
cannot  be  recovered  if  refused  by  the  communicant!. 
It  is  to  be  observed,  too,  that,  so  far  as  appears  upon 
the  libel  before  the  court,  no  chapelwardens  (rf  Zion 
Church  have  been  appointed,  and  the  claim  of  Mr. 
Hewitt  is,  to  receive  this  offertory  himself,  and  to 
distribute  it  amongst  his  congregation  as  he  thinb 
proper,  without  the  assistance  or  control  of  anr 
churchwardens  or  chapelwardens.  This  would 
involve  a  state  of  things  wholly  unknown  to  the 
church.  The  congregation  of  Zion  Churoh  consiiu 
of  the  pewholders  and  the  occupiers  of  free  aeaU, 
without  reference  to,  or  any  connection  with,  anj 
particular  parish  or  district.  Mr.  Hewitt  cannot  viiit 
as  clergyman,  or  go  through  any  part  of  the  parish 
in  order  to  ascertain  the  state  of  the  parisMonen. 
Sect.  14  allows  him  "  the  care  of  the  sick  and  o&a 
pastoral  duties,"  only  in  case  of  a  district  bein;; 
assigned  to  his  chiuch,  and  if  he  were  to  distribute 
the  offertory  where  his  licence  confines  him  within 
his  own  chapel,  he  could  only  do  so  to  such  persons 
as  might  come  thero  for  alms,  no  matter  from 
whence,  unless  he  and  his  trustees  and  pewholders 
should  think  proper  to  divide  it  amongst  them- 
selves. A  forcible  argument  against  Mr.  Hewitt's 
view  of  the  statute  arises   from  the  English  Act 

8  &  9  Vict.  c.  73,  8.  6,  which  provides  for  the 
appointment  of  churchwardens  for  district  chapelriet, 
and  enacts  that  money  given  at  the  offertory  at 
such  churches  shall  be  disposed  of  by  the  ministe 
and  churchwardens  of  such  church,  in  the  same 
manner  as  the  money  given  at  the  offertory  at  anjr 
parish  churoh  is  by  law  directed  to  be  disposed  ol 
by  the  ministers  and  churchwardens  of  such  parish. 
There  is  no  such  provision  in  any  Irish  AcL  Sect ' 
of  the  same  English  Act  provides  for  the  aiqioint- 
ment  of  churchwardens  for  any  new  church  without 
a  district,  and  does  not  authorise  them  to  interfere 
with  the  offertory,  but  enacts  that  if  a  distrirt  le 
assigned  to  such  a  church,  they  shall  thenceforth 
have  the  same  power  as  churchwardens  iq>paioted 
under  the  previous  section ;  thus  showing  that  the 
Legislature  considered  that,  without  express  words 
to  the  contrary,  the  right  of  the  rector  and  chnrcb- 
wardens  to  the  offertory  would  continue  in  a  paro- 
chial district,  and  that,  ui  the  case  of  a  church 
without  a  district,  it  ought  not  to  oc  taken  from 
them.    In  the  case  of  Magte  v.  The  BMop  of  CaM, 

9  I.  £.  R.,  819,  before  Lord  St.  Leonards,  it  ap- 
peared to  tiave  been  conceded  by  all  parties,  that 
offertory  received  in  a  proprietary  chapel  belonged 
to  the  incumbent  and  churchwardens  of  the  pansh. 
and  not  to  the  curates  or  trustees ;  but  the  caw 
went  off  on  another  point.  Tlie  case  of  lieg.  v.  /W 
Law  Commiitioneri  2  J.  &  S.  721,  hag  been  relied  oa 
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.u  ahoving  that  the  minister  of  a  district  church  is 
the  minister  meant  by  the  Rubric.  It  seems  to  me  to 
:point  the  other  way,  and  to  show  that  in  such  a  case 
the  rector  of  the  pacrish  continues  rector  of  the  dis- 
trict, with   all  his  original  rights  and  privileges, 
except  only  the  right  in  the  curate  to  officiate  in 
the  district.    In  that  case  the  district  of  Grange- 
•gorman  was  made  a  "separate  and  distinct  dis- 
trict or  parish,"  under  the  statute  7  &  8  Geo.  4, 
4!.  48,  ss.  23,  24,  25,  26 ;   and    by  sect.  2f>  it  was 
enacted   "Tliat  every  such  diftrict  or  new  parish 
40  be  formed  under  the  authority  of  that  Act  shall 
ihsTe  all  parochial  rights   by   law   appertaining  to 
any  parish  for  the  purposes  in  that  Act  mentioned, 
.and  for  all  other  purposes  whatever  in  like  manner, 
(0  all  intents  and  purposes  as  other  parishes  may  by 
law  be  entitled  unto;  and  that  evenr  such  district  or 
new  parish  shall  be  discharged  and  exempted  from 
all  claims  and  charges  whatsoever  as  part  of  any 
former  parish  or  parishes,  saving,  nevertheless,  to 
the  rectors  or  incumbents  of  the  several  adjoining 
parishes  and  their  successors,  all  their  rights  as 
rectors  or  incumbents  of  the  respective  portions  of 
such  districts."    Kapler's  Act  does  not  cont^n  any 
such  terms  as  the  foregoing,  nor  does  it  anywhere 
profess  to  confer  upon  the  curate  a  parish  or  paro- 
chial rights,  and  yet  in  that  case  it  was   held  that 
nrnder  the  Poor  Law  Act,  1  &  2  Vict.  c.  56,  which 
provides  that  in  the  appointment  of  a  chapel,  prefer- 
ence should  be  given  to  some  clergyman  of  the 
Established  Church  officiating  within  the  parish  in 
:which  the  workhouse  should  be  situated,  the  rector 
or  vicar  of  the  original  parish  continued  to  be  the 
tprincipal  clergyman  "officiating"  within  the  district 
or  the  parish,  and  the  person  responsible  for  the 
doe  administration  of  spiritual  duties  towards  the 
jnmates  of  the  poorhouse,  and  that,  upon  the  refusal 
d  the  perpetual  curate,  the  curate  of  the  parish  was 
entitled  to  the  appointment.    The  Court  of  Q.  B., 
thus  taking  the  same  view  of  the  subject  as  Sir 
John  Nichol,  I  cannot  see  any  privilege  or  power  in 
a  perpetual  curate,  under  Napier's  Act,  which  the 
curate  before    Sir.  John  Nichol  had  not.     Both 
'derived  authority  from  the  bishop's  licence,  and  from 
that  only.    Of  the  two,  the  licence  of  the  former 
was,  if  anything,  the  more  comprehensive ;  and  I  am 
bound  by  the  authority  of  that  eminent  judge.  But, 
taking  Uie  judgments  of  the  two  courts  together,  it 
is  plain  that  both  looked  ugon  the  incumbent  of  the 
parish  as  still  continuing  rector  of  that  part  of  the 
parish  within  which  the  new  church  is,  and,  as  such, 
minister  for  all  matters  not  expressly  taken  out  of 
•his  control  by  statute,  which  the  offertory  was  not ; 
'  and  therefore  he,  as  such  minister,  and  the  church- 
wardens of  the  parish,  are  the  persons  to  dispose  of 
the  offertory,  whether  collected  in  the  parish  church 
or  in  other  churches  or  chapels  within  the  parish. 
On  this  motion  the  court  has  no  power  to  do  more 
■than  either  admit  the  pleading  to  proof  or  reject  it. 
Bat  it  is  clear,  and,  indeed,  admitted  by  the  advo- 
cates on  both  sides,  that  down  to  the  year  1851  the 
curate  of  a  proprietary  chapel  could  not  interfere 
with    the  neighbouring  parishioners,  nor  take  to 
himself  or  for  his  own  purposes  the  money  con- 
tributed at  the  offertory.    For  the  reasons  already 
^ven,  it  appears  to   the  court  that  the  law  con- 
tinues the  same  now  as  it  was  before  in  the  case  of 
the  curate  of  a  proprietary  chapel  without  church- 
wardens ond  without  a  district,  such  as  Mr.  Hewitt 
-  appears  to  be.    The  apparent  object  of  the  law  is 
to  leave  the  rector  of   a  parish  to  discharge  the 
duties  of  it  upon  his  own  responsibility  and  without 
the  interference  of  other  persons  who  might,  per- 
h^a,  be  gifted  with  more  zeal  than  discretion ;  and 
for  this  reason  even  the  bishop,  without  the  consent 
of  the  incumbent,  cannot  authorise  any   clergy- 
man to  interfere  in  his  parish.    Whether  the  law 
in  this  respect  be  wise,  it  is  not  for  this  court  to  say ; 


but,  being  as  it  is,  this  motion  must  be  refused  with 
costs,  and  the  libel  admitted  to  proof,  and  a  day 
assigned  to  Mr.  Hewitt  to  answer  it. 


DECISIONS  07   THE  JUBOES 

ON 

CASES  BELATING  TO  THE  ASSESSED  TAXES. 

Monthy,  Feb.  15,  1864. 

(Before  Pioorr,  B.  and  Sree,  J.) 

Be  Hexdebsom. 

Inhabited  house  dutg — Officers'  apartment  in  a 
pauper  lunatic  asylum. 

The  steKoi  d  of  a  pauper  lunatic  asylum  appeals  against 
an  assessment  Jbr  apartments  occupied  by  him  therein, 
rent  free,  in  virtue  of  his  office.  The  Commissioner* 
relieve  the  opp. ; 

Commissioners  right. 

At  a  me«tinK  of  the  commiMtoners  of  assessed  taxes,  holden 
at  the  Sessions-house,  ClerkenweU-green,  on  Wednesday  the 
26th  Feb.  1864 : 

Hr.  Oeorce  Henry  Henderson,  stevrsrd  of  the  PanperLunatle 
Asylum  st  OoUiey  Hatch,  In  the  parish  of  Friem  Bomet,  in  the 
ooonty  of  IflddlMex,  appealed  against  an  assessment  mode  on 
him  for  the  year  1860,  for  inhabited  house  duty,  schedule  (K), 
under  the  U  A  IS  Vict  r.  36,  upon  a  rental  of  60L,  duty  SL  ia, 
and  claimed  a  total  exemption  therefrom. 

The  asylum  was  built  by  the  justices  of  the  pesce  for  the 
county  of  Middlesex,  pursuant  to  the  Act  of  8  ft  9  Tiet  e.  126, 
for  toe  reception  of  pauper  lunatics  only,  and  the  app,,  as  the 
steward  thereof,  has  certain  furnished  apartments  within  the 
said  asylum  assigned  to  him  as  on  official  residence,  rent  free, 
the  regulations  of  the  asylum  making  it  compolsory  for  the 
steward  to  reside  therein. 

The  apartments  on  which  the  assessment  was  made  ore 
within  the  baildlng  of  the  said  asylum,  and  under  the  same 
roof,  and  form  part  and  parcel  of  it,  and  have  no  separate 
external  entrance. 

By  the  'J5th  section  of  the  above  Act  of  8  ft  9  Vict  c.  126,  it 
is  enacted  that  no  building  erected  for  the  purposes  of  a 
lunatic  aayfum  shall  be  assessed  to  window  du^,  and  the 
app.  contends  that  inasmuch  as  the  inhabited  house  duty  woe 
imposed  in  lieu  of  such  window  duty,  it  was  the  intention  of 
the  Legislature  that  the  asylum  should  be  exempt  in  like 
manner  from  the  inhabited  house  duty. 

The  CommisHionent,  referring  also  to  the  48  Gea  S.  c.  Sff, 
schedule  (&).  exemption,  case  4,  which  does  not  as  In  the 
cose  of  the  second  exemption  tmder  srbedule  (A.)  of  the  same 
Act  (window  duty),  except  from  the  beuetit  of  the  exemption 
the  apartments  oty*nptea  by  the  officers  of  the  hospital,  &c.» 
and  to  case  34^7,  relieved  the  appi 

Mr.  Edward  Thomas  Boormao,  the  surveyor  for  the  Crown 
contended  that  the  Act  referre<l  to  did  not  wholly  apply  in 
this  case,  inosniuf^h  as  the  asylum  Itself  was  not  assessed  to 
the  inhabited  house  duty,  but  only  that  portion  of  the  building 
occupied  by  the  offlcent  as  their  ofOcial  residences,  and  which 
he  considered  clearly  liable  to  assessment  and.  being  dissatis- 
fied vrith  such  determination  of  the  oomnUsalonets,  demanded 
a  case  for  the  opinion  of  Her  Majesty's  judges,  which  we,  the 
major  part  of  the  commlssiunera  present  upon  the  hearing  of 
the  appeal,  state  and  sign  accordingly. 

The  cases  of  Dr.  Tyerman  and  other  ofBcers  of  the  asylum, 
whose  apartments  are  similarly  situated  with  those  of  the 
app.,  stand  over  to  abide  the  decislos  of  Her  Majesty's  judges 
in  this  case. 

Tiios.  Elsox,  \ 

Sc"„»i-r;S«..t..    commission... 
Daxl.  Wildbobl      ) 
PiGOTT,  B.  and  Siiee,  J. — We  are  of  ojunion  that 
the  determination  of  the  commissioners  is  right. 


Jie  Hewsos. 
Inhabited  house  Aity — Lunatic  asylum. 

Manager  of  a  lunatic  asylum  for  the  recq>tion  and  relief 
nf  persons  of  the  Tniibue  rank  of  life  appeals  against 
an  assessment.  Home  patients  receive  direct  relief 
from  the  charity;  some  pay  a  little  more  than  their 
actual  cost;  others  pay  higher  rates.  The  Commis- 
sioners relieve  the  app. : 

Commissioners  wrong. 

At  a  meeting  of  the  eommiasioners  of  assessed  laies,  held 

at  Stone,  Ist  April  UH-i : 
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J.  D.  HevRon,  Esq.,  M.D.,  manager  of  CottoD-hill  Lunatic 
AsylDon,  attended  by  the  dirpotfoa  of  the  trnsteen  to  appeal 
against  an  aaaessment  to  the  inhabited  boune  duty  on  the  said 
anyltun  for  the  year  1H62-G3,  amounting  to  71.  ItU  on  the  annual 
valne  of  300i. 

In  the  year  1814,  lOflo;.  was  left  to  the  Staffordshire  Infirmary 
to  found  a  lunatic  ward  for  the  reception  of  peraons  of  the 
middle  rank  of  life,  whose  clrcnmHtances  were  not  Nuch  as  Xo 
enable  them  to  pay  the  high  rate  charged  in  private  asylums, 
but  whom  It  was  very  desirable  not  to  degrade  to  the  rank  of 
paopera. 

The  trustees  of  the  Infirmary  handed  the  legacy  over  to  the 
visltore  of  the  county  Pauper  Lunatic  Asylum,  who  appro- 
priated a  ward  for  the  pur]x>He  of  the  charity,  and  to  enable 
them  further  to  increase  its  usefnlness,  subscriptions  and 
donations  were  solicited,  a  few  patients  were  admitted  at  re- 
munerating rates,  the  profits  derived  from  which  were  ap- 
plied to  the  parpoMS  of  the  charitj-.  Upwards  of  400  patients 
were  relieved,  at  rates  from  2ji.  ftd.  to  1^.  per  week,  from  the 
opening  of  the  charity  in  1S14  to  the  year  1S48,  when,  in  con- 
Mqoence  of  the  urgent  demands  for  increase<1  accommodation 
for  pauper  ionatics,  the  separation  of  the  two  Institutions  wa» 
decided  upon,  and  the  Cotton-hill  Institution  was  built.  The 
funds  were  derived  from  donations  and  from  the  amount 
paid  by  the  visitors  of  the  county  asylum  to  the  subscribem  fop 
their  share  in  the  said  asylum,  and  from  money  borrowed  by 
the  trustees  of  Cotton-htll  Institution. 

In  the  new  building  accommoilatlan  was  specially  provided 
for  persons  of  superior  rank,  who  were  expected  to  contribute 
to  the  charge  of  maintenance  according  to  their  pecuniary 
abmty. 

In  18.M  the  new  building  was  opened,  with  an  annual  In- 
come derived  from  subscriptions  of  about  180^  per  annum ; 
flfty  patients  were  tranKferred  from  the  county  asylum  to 
Cotton-hill,  of  whom  twenty-one  were  receiving  relief  from 
charity. 

At  Uie  close  of  the  year  ISA}  there  were  122  patients  on  the 
iKwka,  the  average  weekly  cost  per  annum  of  whom  had  been 
If.  i*.  lid.  of  this  numlwr  W  have  received  direct  relief  from 
the  diarity,  in  sums  varying  from  U.  to  i\s.  M.  per  week;  8Vi 
were  paying  from  *i^  to  ;in«.  per  week.  Although  this  class 
paid  a  little  more  than  their  actual  cost,  still  as  they  could  not 
receive  the  same  accommodation  in  private  asylums  at  a  less 
rate  than  42i.  per  week,  they,  to  a  certain  extent,  beneflted 
by  the  charity. 

13  paid  42s. 

7  paid  from  2  to  ^  guineas  per  week. 
4  paid  from  -1  to  4  guineas  per  week. 

During  the  last  eight  years  lin-ul.  l.Vj.  4<t  has  been  appro- 
priated to  the  relief  of  the  poorer  class  of  patients,  and  of  this 
■am  the  amonnt  for  the  last  year  wsh  1201/.  lUi.  id.,  whilst  the 
aunoiut  of  sabscriptioo  was  only  177/. 

The  appa  contend  that  as  no  pecuniary  profit  arises  to  any 
peraon,  and  that  as  the  asylmn  Is  maintained  partly  by  charit- 
able contribntiona,  it  comes  imder  the  exemption  Na  4  of  the 
Act  48  Oea  8.  c.  &*>.  which  exempts  "  any  hospital,  charity 
■cbool,  or  house  provided  for  the  reception  or  relief  vt  poor 
peraona" 

The  sartreyor.  however,  was  of  opinion  that  as  the  majority 
of  the  patients  in  the  year  IHO^  cannot  be  regarded  as  poor 
peraaoa  In  the  meaning  of  the  Act.  tiie  asylum  does  not  come 
within  the  exemption,  and  Is  therefore  rightly  assen<^>d. 

The  Commlfleloners  ha\ing  a  doubt  os  to  the  liability  of  the 
aayhmt  diacbarged  the  s.tsessment  upon  the  understanding 
that  the  surveyor  demanded  a  case  for  the  opinion  of  Her 
Uajestj'a  judges,  which  we,  the  commissioners  present,  state 
and  algn  accordingly, 

Okokck  Fobd.  ) 

StMi'Ki,  BiitTox  WnionT, >■  Commlssionera. 

W.  J.  LotKKR.  \ 

PiooTT,  B.  and  Siike.  J. — ^We  are  of  opinion  that 
the  determination  of  the  commissioners  is  wrong. 


Rt  MOMKTOS. 

Jnliabited  liowtt  duty — Totm-halL 
Town  elerk  of  a  Ixmnyh  appeals  against  an  asteument 
for  a  toum-hall.  Ao  f>eimn  reside*  in  the  hall,  which 
it  complete  in  itself;  but  there  is  a  wing  built  subse- 
qutnUg  to  the  huildinij  of  the  hall,  communicating 
therewith  by  a  door  in  which  the  town  crier  resides  for 
the  pwpose  oftakini)  care  of  the  hall,  ami  of  carrying 
en  his  duties  as  biHei  master.  The  Commissioners  con- 
firm the  assessment  • 

Commissiontrs  wrong. 

At  a  meeting  of  the  commiasionen  of  the  land  and  as- 
Maaed  ttsea,  bolden  at  the  Towu-halL  Maidstone,  on  the  26lh 
Xarch  1863: 

Mr.  John  Honckton,  town  clerk  of  the  borough  of  Holdstonc, 
appealed  against  an  aaseasment  for  the  year  18C2  to  the 
inhabited  houae  duty  of  taW.  on  the  corporation  of  Maid- 
■MM,  in  reapect  of  premises  occupied  and  naed  by  them 
•aatown^ialL 

IIwiown4»n  or  Maidstoiw  fonnerly  ccotataed  a  council- 


chamber,  committee-room,  and  a  court  of  justice ;  no  ]^ 

residing  on  the  premisea  A  few  years  ago  an  adjoining  booia 
was  pulled  down,  and  a  wing  to  the  town-hall  ended  on  the 
site  thereof. 

The  town  crier,  who  is  also  billet  master,  resides  vidi 
his  wife  and  family  in  rooms  on  the  ground-floor  of  tUa 
new  wing  of  the  hall,  for  the  pnrpose  of  cleaning  and  laldag 
care  of  the  halL  and  also  for  carrybog  on  his  duty  of  bUlst- 
ting  soldiers,  fta.  When  requisite.  The  front  room  ou  the 
ground-floor  of  the  wing  of  the  building  la  used  as  a  dwellh^- 
room  by  the  crier. 

No  reduction  was  made  in  the  town  crier's  wages  when 
the  rooms  ware  given  to  him.  A  door,  of  which  the  crier 
kept  the  key,  was  made  from  the  crier's  rooms  into  a  passage 
leading  to  the  court  of  justice,  and  by  paaaing  through  that 
door  and  paaaage  he  reachea  the  court,  and  from  tbnwa  he 
can  get  into  the  main  etaircaae,  and  thenoe  all  part*  of  tbe 
building  without  going  out  of  doors. 

The  various  rooms  in  the  town-hall  are  iwed  by  the  town 
council  for  their  meetinga,  and  also  for  pablic  meetings  by 
the  trustees  of  the  poor,  tlie  pavement  tsommiasioDers,  and 
the  magistrates.  None  of  the  rooms  are  used  as  ollleea  by 
the  town  clerk  or  other  official  (except  the  UDet  mastei'i 
office  in  the  wing  as  above  menlioneil),  nor  are  any  of  tlu  moBs 
ever  let  for  any  purpose. 

The  town-hall  would  be  quite  perfect  it  the  commanieaiioD 
with  the  crier's  apartment  were  stopped  np ;  diat  coaniiB- 
nlcation  having  been  made  solely  for  the  more  ooovenlait 
access  of  the  crier  to  the  town-liaU. 

On  these  facts  Mr.  Monekton  eontended  that  tlie  tovn-kiS 
was  not  on  inhabited  dwelling-booae  witlUn  the  meanlnf 
of  the  Act.  and  therefore  exempt  from  tax;  and  also  tha^  It 
liable,  300/.  was  an  excessive  valnatioiL 

The  surveyor,  on  behalf  of  the  Crown,  mbmitted  that  te 
oocupation  by  the  town  crier  of  the  rooms  in  tlie  wing  above 
described,  as  a  residence  and  office  for  biUet  master,  sock 
room  haWng  an  internal  communication  with  the  eatift 
bnildlDg.  made  the  whole  town-ball  liable  to  inhabited  boat 
duty,  and  cited  case  25117  in  support  of  this  view. 

The  committee  confirmed  the  aaseaament  at  200/.  Mr.  Uoaek- 
ton.  being  disaatisHed  with  this  decision,  demanded  a  eaae  lir 
the  opinion  of  Her  Majesty's  judge*. 

We,  being  two  CommlRslonem  present  at  the  meeting;  ta 
above  mentioned,  do  hereby  state  and  aign  such  ease  accor- 
dingly. 

Dated  this  28th  day  of  May  1863. 

D.  ScoATTox  \  Oommlssioneno'lM< 
EuwD.  Bonos)     and  Asaaaaed  Tana 

PiooTT,  B.  and  Shbe,  J. — We  are  of  opinioo  tht( 
the  determination  of  the  commissioners  is  wrong. 


Re  Daw. 
Inhabited  house  duty — Office  of  commissioners  of  semen. 

Clerk  to  commissioners  of  sewers,  city  of  London,  amuJs 
against  an  assessment  on  the  offices  of  the  communo', 
Por  convenience  of  access  to  other  office*  there  is  m 
internal  coinmuntcation  with  the  Gmldhatt,  but  a» 
person  dwells  or  has  ever  dwelt  on  the  premises.  Tie 
Commissioners  relieve  the  iqq>. : 

Commissioners  right. 

At  a  meeting  of  the  conmiiaslooera  for  canTlng  into  eiaea- 
tlon  the  several  Acts  of  Parliament  relating  to  the  duties  of 
assessed  taxes  in  the  City  of  London,  on  the  2fith  March  IM: 

Mr.  Joeeph  Daw,  clerk  to  the  Commlssionera  of  Hewers  for 
the  City  of  London,  appealed  against  an  asseasment  for  the 
duty  ofi  inhabited  houses  charged  on  the  offices  oocuplsd  br 
the  aald  commiaaloners  In  the  ward  of  Baaaisliaw  for  the  year 
1862,  and  rated  at  2U01  voIucl 

The  app,  stated  that  the  premises  have  been  lately  rtbdt 
expressly  for  the  offices  of  the  oommiuIonarB  of  aewen  (or 
tbeolty  of  London;  that  they  are  in  no  way  adapted  fOra 
dwelling-bouse,  nor  have  they  ever  been  so  occupied  For 
the  convenience  of  access  to  other  offices  of  the  oommiasioasc* 
adjoining  the  above  in  OuUdhall,  there  la  one  intsnul  coa- 
municatlon  on  the  first  Boor.  That  on  the  site  on  which  iW 
oommlssionere'  otBces  are  built  foimeriy  stood  the  towndart^ 
office,  which  was  partly  occupied  as  a  dweUing;  but  that  tbo 
town  clerk's  house  has  sinee  been  polled  down,  and  ibeffMOit 
offices  erected  on  the  site  tbereofc 

The  surveyor  submitted  that  the  (lb  mle  of  4«  Oea  S,  c.  U. 
schedule  (E)  expressly  provides  that  halla  or  offices  beloogfaf 
to  any  body  politic  or  corporate  that  ate  lawftiUy  chaiyed  vHk 
the  payment  of  any  other  tazea  or  pariah  rataa  shsllba 
aasesaed  to  bonae  dnty.and  he  contended  that,  as  the  praaioo* 
In  qnestion  aie  the  hall  and  oBloes  of  a  body  eocpotate,  aid 
are  assessed  to  parochial  rates,  the  aaaessment  to  the  '^f*'* 
duty  ought  to  be  maintained.  The  surveyor  furtiier  obaorval 
that  the  fact  of  an  Internal  oommunlaatlon  with  OsiUkA 
which  Is  clearly  liable,  and  ia  assessed  to  hooae  daty,  doaiB 
fact  extend  the  llablli^  to  an  asaesament  to  ihaae  I"*** 
alaa    The  words  of  the  rale  being,  "every  hall  or  otfcaaw 

ever  belonging  to  any  peraon  or  petaons,  or  to  any  ••■'* 

Cilitio  or  aorporate,  or  to  any  company  that  ai*  or  IT  ■* 
wfully  chsrged  with  the  payaMBi  of  say  ottsr  Isaa  'f 
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laiUi  imtaa,  diall  be  rabjcot  to  the  duOea  hereby  mads  pay- 
able aa  inhabited  bonaea." 

The  apiiL  admitted  that  the  premiaes  In  qaeatloo  von 
anemi  to  pariah  ratea. 

The  OomnlaaiODen,  haTlog  oonaldered  the  faota  or  the  caae, 
wan  o(  cpiokm  that  the  oOoea  ao  occaptod  by  the  oommla- 
aloaen  of  aewera,  which  ia  a  aepantte  and  diathiet  body  to  the 
eorporatlon  of  London,  althongh  auch  oflloea  bare  an  internal 
eoaunnnioatioa  vith  the  QnildnaU,  no  pan  of  which  ia  occn- 

ed  aa  a  dwelling,  were  not  ohuseable  to  the  doty  of  In- 
bited  honaea,  and  diaoharged  the  ameaament 
The  aorreyor  demanded  a  atatement  of  the  oaae  for  the 
oplaioa  of  Her  Uajeaty'a  jndgeai 

EommD  HoDoaoii, 
B,  0.  Bccxsux, 
Jom  K  DAVua, 

J.  BOBKSTS. 

PicoTT,  B.  and  Shee,  J. — Wo  are  of  opinion  that 
the  determination  of  the  commiMionen  is  right. 


Be  EXFIBLD. 

Inhabited  house  dali/  and  male  tenants — 
Lunatic  hospital. 

Thuteet  of  a  lunatic  hospital  appeal  affainst  aitessmentt 
for  inhabited  house  duty  and  for  four  male  servants. 
The  hospit(d  is  provided  for  lunatics,  not  paupers, 
ptying  sums  the  highest  of  which  is  only  partially  re- 
rmmerative.  Three  of  vie  male  servants  are  employed 
in  nursing  and  waiting  upon  the  patients,  the  fourth  as 
nurse  and  watchman  <mfy.  The  Commissioners  confirm 
the  assessments : 

Commissioners  wrong. 

At  a  meeting  of  the  commiaaionera  of  aaaeaaed  taxea  held  at 
the  town-hall,  in  the  town  and  county  of  the  town  of  Nottinc- 
liam,  on  the  9th  Sept  1862,  tor  the  pnrpoee  of  hearing  appeala 
againat  the  flrat  asacaament  for  ue  aaid  town  tor  the  year 
Utl-M: 

William  Enfleld,  Eaq.,  appealed  on  behalf  of  hlmaelt  and 
the  other  truateea  of  the  lanatlo  hoapital  at  the  Coppice,  Not- 
tiagtaam,  againat  an  asaeisment  which  had  been  made  upon 
the  aaid  tnuteea  in  respect  of  the  inhabited  house  duty  for  the 
said  hoapital,  and  for  foor  male  eervants,  which  he  contended 
were  exempted  mider  the  Acta  relating  to  the  datlea  of  asaeased 


As  regarda  the  inhabited  house  doty,  the  commissioners 
found  that  the  hospital  ia  a  bolldlng  provided  for  the  reception 
and  ToUet  ot  lonatlcs  who  are  not  paupers,  for  whoee  main- 
teumce  and  medlol  attendance  sums  Tanring  from  6s.  to  Us. 
per  week  each  are  paid.  That  in  receiving  appUcattona  tor 
admission,  no  person  ia  dlaquallfled  by  reaaon  of  being  in 
affluent  dmunatances,  and  that  aa  a  fact  persona  in  good 
drcnnutanoea  are  admitted  upon  payment  of  the  maxlmmn 
cliarge  of  -Jit.  per  weeic  That  the  full  charge  ia  made  In  all 
cases  in  which  the  tnuteea  are  not  satisfled  of  the  inability  of 
the  partlea  to  pay  the  same.  In  each  case  in  which  the 
tnuteea  are  so  aatisfied  an  abatement  Is  made  in  the  wecltly 
diarge  prc^iortionate  to  the  want  of  means  on  the  part  of  Uie 
applicant. 

At  the  date  of  the  last  report,  the  hospital  contained  forty- 
Dve  patlenta,  who  paid  the  respective  sums  set  forth  in  the 
following  statament,  and  In  aid  of  some  of  whom  further  sums 
set  fOTth  were  contributed  out  of  the  charitable  fund  of  the 
hospital  aa  noceasary  to  meet  the  actual  costs  of  their  main- 
tenance and  medical  attendance ; 


Kumberof 

Amount  paid 

Amount  paid  per 

Contributions  out  of 

Patten  ta. 

per  Week. 

Annum. 

»-unds  of  Hospital. 

Ji    s.  d. 

£    s.  <L 

£    t.  d. 

\n 

I    fi    0 

8U   a   0 

110 

218    8    0 

4«  12    0 

10    0 

10«    0    0 

26    0    0 

11 

0  18    0 

S14  IS    0 

200   4    0 

0  IS    0 

38    0    0 

26    0    0 

0  14    0 

72  1«    0 

S7    4    0 

0  IS    • 

33  16    0 

n    4   0 

0  13    0 

124  1«    0 

13S    0    0 

0  10    0 

26    0    0 

39    0    0 

0    9    0 

46  16    0 

83    4    0 

0    8    0 

41  12    0 

88    8    0 

0    T    0 

18    4    0 

46  16    0 

0   e   0 

15  12    0 

49    8    0 

4« 

2,099  16    0 

829    0    0 

The  fourth  exemption  tmder  sohedule  (R)  of  the  Act  48  Geo. 
%  c  W,  exempts  from  house  tax  any  hoepital,  charity  school, 
or  booae  provided  for  the  reception  or  relief  of  poor  persoiu. 

The  truateea  contend  that  the  building  is  exempt  from  house 
tax  aa  bdng  a  hoapMal :  that  it  la  certainly  a  hospital  for  thh  curs 
of  penoos  aoilerlng  from  diaeaae ;  it  has  always  been  called 
a  ho^pMal,  aad  haa  all  the  usual  features  of  •  hospital,  namely, 
U  waa  toonded  and  built  with  charitable  donatlona,  It  la  an 
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institution  for  the  relief  of  persona  sollering  from  a  moat  dia- 
treaslng  disease,  and  it  ia  managed  by  charitable  penoos  not 
deriviiig  any  pecimiaiy  benefit  fnm  It,  bat,  on  the  contrary, 
aasMng  It  by  their  anbaeriptioaa,  and  having  under  thair 
direction  the  booae  sorgeon,  matron  and  aervaata. 

The  truateea  further  contend  that  the  building  Is  exempt 
from  house  tax  as  being  a  house  for  the  relief  of  poor  persona. 
Tbepatlents  are  not  paupers,  but  the  greater  part  of  them 
are  poor  persons,  and  the  rate  of  pay,  which  for  board,  lodginc 
and  attendance  in  no  caae  exoeeda  "Us.  par  week,  and  In  tha 
other  cases  varies  from  21i.  to  St.  per  week,  shows  the  tnmatea 
to  be  poor  persons;  and  even  uieae  small  payments  are  la 
numerous  caaes  contributed  by  the  benevolenoe  of  relatlvea 
and  frtenda,  who  wlah  to  save  theae  poor  penoos  from  be- 
coming paupers  supported  by  the  poor-rates. 

The  sum  of  2fi<.  only  pays  the  costs  of  food,  maintenanco 
and  care,  and  givea  nothing  In  the  shape  of  rent  It  is  sub- 
mitted that  the  above  faota  show  that  the  building  ia  a  hos- 
pital, and  la  alao  tor  the  relief  ot  poor  penona,  aiu  therefore 
exempt  from  house  tax. 

As  respecta  the  male  servants,  the  commlsalODera  totmd 
that  the  four  tor  whom  exemption  waa  claimed  are  male  at- 
tendants upon  the  patients  in  tha  hoepital,  and  11  was  admitted 
that  three  of  them  were  employed  to  look  after  the  male  In- 
sane patients,  in  performing  the  dntiea  of  nuxsea,  and  la 
dressing,  shaving,  waiting  upon  them  at  their  meals,  brushing 
their  clothes,  cleaning  their  boots  and  ahoea,  and  any  other 
neoessanr  or  needful  thing  which  cannot  or  ought  not  to  be 
intrusted  to  be  done  by  themselves.  The  fourth  attendant  la 
up  all  night  as  a  nurse  and  watchman,  but  he  does  not  perform 
any  of  the  other  duties  above  mentioned,  he  doea  not  dress, 
shave,  or  wait  on  them,  brush  their  clothes,  or  clean  their 
boots. 

The  surveyor  submitted  that  there  waa  no  exemption  for 
male  servanta  ao  employed,  and  referred  to  Judges*  Oaaea, 
numbers  703,  916  and  lli7.  In  allot  which  they  were  held  to  be 
chargeable. 

The  trustees  contend  that  aa  these  cases  apply  to  privals 
asylums  and  not  to  public  hospitals,  they  do  not  apply  to  tb« 
present  qnesUoa 

They  further  contend  that  there  is  no  word  in  the  Act 
descriptive  of  the  attendants  upon  the  patients  at  a  pnblio 
lunatic  hoepital,  the  nearest  designation  being  "t<Jtts  is 
dumtlirt."  That  private  asylums  are  open  for  the  reception 
of  rich  persons,  used  to  be  attended  on  by  voMj  de  chamtrt, 
and  In  those  establishments  there  may  in  some  coses  be 
persons  employed  strictly  as  "  vaktt  de  chambrt,"  but  that  the 
patients  in  this  and  other  lunotlo  hospitals  are  not  persona 
who  would  have  been  waited  on  by  a  male  servant  If  lu  aoimd 
mliul,  and  the  term  "  vaiet  de  chambre  "  cannot  be  strotcbed  to 
Include  persons  who  are  really  "mole  nurs^"  and  who  are 
employed  merely  because,  from  the  mental  condition  and 
violence  of  the  patients,  the  employment  of  female  nnrsea 
would  not  be  practicable. 

The  Commiasionere,  in  view  of  theae  faot^  and  of  the  further 
fact  that  exemption  from  Inhabited  house  duty  is  already 
granted  to  the  county  luiutic  asylum  for  paupers  at  Snelnton, 
near  Nottingham,  which  tact,  however,  the  appa.  contend  doea 
not  affect  the  question,  were  of  opiiiion — 
1st.  That  the  hospital  is  not  a  hoepital  for  the  recaption  and 
relief  of  poor  persons  within  the  meaning  of  the  Act ;  and 
2nd.  That  the  way  In  which  the  male  attendaata  were  em- 
ployed rendered  the  trustees  liable  to  be  asscsaed  for 
them  aa  domestic  servants,  and  they  therefore  coallnned 
tlie  assessment  under  both  nchedules,  with  wbich  de- 
cision the  app.  being  dissatisQed,  be  requested  that  a 
cose  for  the  opinion  of  the  judges  might  be  atated,  which 
we,  the  oommbuloners  present,  have  stated  acoordlngly. 

J"w^«  "*"•  I  Commissioner,  of 
WiTuUrFaLXn..)    A-"^  Taxea 
FiGorr,  B.  and  Siiee,  J. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  wrong. 


Re  S.  AKD  G.  Haofibld. 

Inhabited  house  duty — House  ocrupied  as  solicitor's 
offices,  but  also  inhabited. 

Solicitors  appeal  against  on  assessment  for  a  building 
occupied  by  them  as  tlieir  offices,  but  inhabited  also  by 
ther  errand-man  and  his  wife.  The  Commissioners 
confirm  the  assessment : 

Commissioners  right. 

At  a  meeting  of  commlsalonora  of  assessed  taxes,  held  at 
the  Tax-ofBce,  21,  Vount-etreel,  Peter-etreet,  Honchester,  on 
the  24th  Sept.  1862,  for  the  purpciae  of  hearing  appeals  againat 
the  first  assessments  for  the  year  1862-63: 

Messrs.  Samnel  and  Oeorge  Hadfleld,  solicitors,  appealed 
against  an  oasessment  to  the  inhabited  bouse  duty  upon  the 
building  of  which  their  offices  in  Manchester  form  part 

They  also  denied  tbeir  liability  altogether  In  AprO  last 
against  the  assessment  for  1861-62,  but  only  aaooeeded  In  ce- 
dnofaig  It  from  ISOt.  to  UM.  The  faota  to  be  ooBsidscod  la 
respect  ot  both  sswwiinnH  ore  ths  sama. 
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MAGISTRATES'   CASES. 


AssEssKD  Taxes.]     Jie  Bibkskuead,  &c  Ju^-CTIO^'  liAiLWAV  Co. — He  Cubtis.     [Amessed  Taxes. 


.  The  building,  which  (except  the  three  top  rooms  and  the 
conveDiences  and  staircase  to  them)  is  occapled  by  the  »,ppu, 
as  solicitoni'  officea  only,  is  the  property  of  their  father,  Qeorge 
BmlHeld,  Esq.,  M.P.,  between  whom  aiid  the  Chancellor  of  the 
Sxchequer  there  ensued  a  correspondence,  resulting  in  a  re- 
comniendatloQ  by  the  latter,  on  the  16th  Uay  1862  (after  a 
report  from  the  surveyor),  that  a  case  should  be  stated  for  the 
opiulon  of  Her  Majesty's  Judges. 

The  three  top  rooms  of  the  building,  which  is  three  stories 
high,  are  let  otf  to,  or  occupied  by,  John  Turner,  the  appa.* 
emmd  man,  and  his  wife,  and  their  occnpatlon  of  them  Is 
considered  in  the  amoimt  of  his  wages,  whicn  Is  equivalent  to 
letting  at  a  rent 

The  building  is  situated  at  the  comer  of  Fountain-street 
and  Marble-street ;  the  office  door  and  entrance  are  in  Foon- 
tuJn-street  There  are  also  a  doorway  and  entrance  in  Marble- 
street  to  a  staircase  up  to  Turner's  rooms  at  the  top  of  the 
building.  The  Marble-street  doorway  and  entrance  and  this 
staircase  are  used  only  by  Turner  and  his  wife.  From  this 
staircase  there  are  two  doorways,  one  communicating  with  the 
seneral  offices  occupied  by  the  apps.,  the  other  with  Turner's 
rooms. 

The  office  door  in  Fountain-street  is  locked  up  from  the 
Inside  at  night,  and  the  office  door  on  the  staircase  is  theu 
luciced  up  from  the  staircase,  and  the  keys  kept  by  Turner. 

It  is  the  duty  of  Tomer  and  his  wife  to  enter  the  offices 
from  their  rooms  through  the  inner  door  on  the  stairs,  for  two 
purposes  only,  viz.,  one  to  pass  through  the  offices  to  lock  and 
unlock  the  ^nt  door  in  Fountain-street,  and  the  other  for 
Mrs.  Turner  to  dust  and  clean  the  offices  ;  but  there  is,  never- 
theleKtt,  during  the  night  (and  so  there  would  be  if  they  re- 
sided at  a  distance  from  the  offices),  the  facility,  and  nothing 
(except  a  sense  of  duty  and  the  apps.'  ortlers,  and  a  risk  of 
loss  of  situation)  to  prevent  either  "rumer  or  his  wife  from 
entering  into  and  using  the  offices  for  any  purpose. 

As  a  matter  of  fact,  however,  they  do  only  enter  for  the 
two  purposes  just  particolstised,  which  are  performed  by  them 
without  assistance,  and  could,  of  course,  be  just  as  well  ac- 
complished by  their  passing  along  the  few  yards  of  stieet 
lietween  Marble-street  and  Fountain-etreet  doors. 

The  rooms  occupied  by  Turner  have  distinct  and  separate 
conveniences,  and  are  not  used  for  cookitig  or  other  service 
for  the  oflloeB.  and  their  privacy  is  in  every  way  respected. 

The  apps.  contended  agahut  their  liability  to  assessment, 
on  the  ground  that  the  buildiiig  was  erected  upwards  of  thirty 
years  ago  for  Mr.  Hodfleld,  M.P.,  then  a  solicitor,  by  on  emi- 
nent architect,  with  especial  reference  (in  contemplation  of  its 
being  used  as  now)  to  non-liability  to  window  tax,  for  which 
Inhabited  house  duty  has  been  substituted,  and  that  the  only 
attempt  ever  made  to  assess  it  to  window  tax  (the  circum- 
Btoni-eN  having  been  similar  to  the  present  ones)  was  success- 
fully ivHisted  on  appeal,  and  that  no  attempt  has  been  made  to 
nssesn  it  to  the  inhabited  house  duty  imttl  the  year  .1881-63, 
though  the  circnmstances  have  throughout  been  similar. 

Tliey  also  contend  that,  under  the  dnmmstanoes,  the  rooms 
occupied  by  Tomer  cotutttote  a  distinct  tenement,  which  alone 
is  tu  be  considered  tor  the  porpoaes  of  duty,  from  which  it  is 
exempt,  being  worth  less  than  iOL  per  aimum,  and  that  the 
connexion  of  the  offices  with  the  staircase  from  Blarble-stroet 
entrance  is  not  such  as  to  bring  them  into  charge. 

They  also  (while  guarding  themselves  from  being  com- 
mitted by  the  printed  instnictions  furnished  to  assessors, 
which  are  merely  official  views,  and  do  not  decide  the  law) 
referred  to  the  third  exemption  in  such  instructions,  and  con- 
tended that  it  applied  A /i>r<i(>n'  to  such  part  of  the  building  as 
Is  occupied  by  them, which  has  never  been  used  for  tlie  purpose 
of  residence. 

The  surveyor  on  the  other  hand  contended  that  as  there  was 
an  internal  communication  to  and  from  all  parts  of  tha  build- 
ing, the  entire  building  was  therefore  chargeable  under  the  48 
Geo.  3,  a  55,  schedule  (B,) ;  and  he  further  contended  that  by 
the  exemption  granted  by  8  Qeo.  4,  a  7,  a  7,  to  houses  occu- 
pied for  ptirpoees  of  carrying  on  trade,  or  exercising  profes- 
sions in  the  daytime  only,  and  extending,  under  certain  con- 
ditions, to  the  watching  and  goarding  of  such  premises  by  a 
servant  at  night,  it  is  exprea^  provided  that  no  servant  shall 
he  allowed  to  dwell  in  any  such  house  as  a  place  of  residence. 

The  aunreyor  therefore  urged  that  the  tliree  rooms  occapled 
byTurner  and  his  wife  consntuted  the  usual  abode  and  resi- 
dence of  those  persotis,  they  having  in  fact  no  other  place  of 
residence,  and  that  such  a  getieral  oocopation  by  them  cannot 
he  considered  *'  for  the  ptirposes  only  of  watching  and  guarding 
the  premises  "  belonging  to  the  apps. 

The  snrveyor  referred  to  coses  2399  and  2t>97  In  support  of 
the  assessment 

The  apna.,  however;  contended  that  in  neither  of  these 
cases  do  tiiere  appear  to  have  been  separate  doors,  entrances 
and  conveniences  to  the  parts  resided  in,  or  other  such  cir- 
cumstances as  to  constitute  them  distinct  tenements,  and  that 
case  2299  does  not  apply,  because  the  duties  are  performed  by 
Turner  and  his  wife  without  assistoooe,  and  that  case  2597  was 
decided  on  grounds  peculiar  to  municipal  corpoTution. 

The  apps.  also  requested  to  have  the  commissioners'  con- 
Brmation  of  the  reduced  sssessment  for  the_year  1861-82  in- 
cluded in  this  case,  having  regard  to  the  Chancellor  of  the 
Exchequer's  recommendation,  which  was  not  made  until  after 
the  close  of  the  financial  year,  and  therefore  could  not  be  fol- 
lowed within  it.    They  have  not  paid  the  duty  for  either  year. 

The  commisaionera  having  carefully  considered  all  the  facta, 
yartictilarly  with  ratsranoe  to  tha  oocopation  of  the  top  rooms 


of  the  building,  and  the  internal  communication  from  tham  ts 
and  from  the  offices,  and  having  referred  to  Bod  lesd  the 
cases  to  which  their  attention  had  been  called  by  Ibe  tar- 
veyor,  confirmed  the  assessment,  with  which  the  S]^  were 
dissatlsfled,  and  requested  a  case  might  be  suted  for  tbs 
opinion  of  Her  Majesty's  judges,  whkih  is  hereby  •tsud  tad 
signed  accordingly. 

Tho«.B«oe,    (.  commlMlownL 

VilU.  JOYKSOX.)   ^>""''™"™''-- 

PiGOTT,  B.  and  Shse,  J. — ^We  are  of  opinion  Uut 
the  determiuation  of  the  commissioners  is  nght 


Re  The  Bibkenhead,  LASCASinRB  ajtd  Cheshui 

JUKCTlOX  KaILWAT  CoMPAJfT. 
LJiahited  house  duty — Railwai/  station,  ^. 
A  railway  company  itppeaU  against  an  oMessaetit  fm 
station  offices  and  house  therewith  connected,  occupied 
by  station-master.  The  bedrooms  of  the  house  art 
partly  over  the  offices.  The  Commissioners  amfim 
the  assessment : 

Commissioners  right. 

At  a  meeting  of  the  commissioners  of  asaeaaed  taxes,  I»M 
at  Oakmere,  on  the  28th  Aug.  1862 : 

The  Birkenhead,  Lancashire  and  CHieahire  Jonction  Bailn; 
Ckimpany  appealed  against  an  assessment  made  upon  them  of 
26/.  for  the  inlubited  house  duty,  in  respect  of  Oa  ststiii 
offices  and  the  house  and  premises  occopleid  by  Uisir  sutioi' 
master  at  Frodaham. 

The  bonse  in  question  is  connected,  on  the  ground  floor. 
with  the  booking  office,  waiting-room  and  ladles'  room, 
which  form  the  company's  offices ;  and  upstairs  there  an* 
four  bedrooms  occupied  by  the  station-master,  partly  over  tltf 
rooms  used  by  him  as  a  residence,  and  partly  over  the  cooi. 
p<my's  officea 

The  apps.  claimed  to  be  wholly  exempt ;  the  surveyor  coa- 
tended  ue  contrary,  referring  the  conunisaiooera  to  the  cue 
No.  2327. 

The  Commlssionere conllimed  the  charge;  but  the  inni 
being  dissatisfied  demanded  a  cAse  for  the  opinion  ol  Her 
Majesty's  judges,  wliich  we  state  and  sign  accordingly. 

8.  Wooonocsi. 
T.  F. 


PiooTT,  B.  and  Shee,  J.— We  are  of  opinion  that 
the  determinatioQ  of  the  commissioners  is  right. 


Se  CuBTis. 
Inhabited  house  duly — Qiiesfion  of  value. 
App.  appeals  against  an  assessment  at  3SA.  in  rmecl  of 
a  house  alleged  to  be  held  <m  lease  at  24/.  'The  pn- 
riiises  are  found  to  be  held,  with  Jive  cottages  ol'm 
admitted  value  of  less  than  15i,  at  a  reserved  rent  tj 
501.     The  Commissioners  confirm  the  assessment : 

Commissioners  right. 

At  a  meeting  of  the  commisaionera  of  assessed  taxes,  brM 
at  the  Police  office  at  Middleton  C!heney,  on  Monday  the  :ISt!i 
Aug.  1881,  for  the  purpose  of  hearing  appeals  against  the  ant 
assessments  for  the  year  1861-62 : 

Thomas  King  Cnrtis,  of  Brsckley,  Saint  James,  draper,  af- 

Sealed  against  a  charge  made  on  him  for  inhabited  hoiM 
uty  at  361.  per  aimimi  in  respect  of  a  house  and  prenuses  u 
Brackley. 

App.  stated  that  he  occupied  a  draper's  shop,  house  and  ooi- 
bulldingB  as  tenant  under  a  lease  dated  within  the  last  serai 
years,  under  which  he  had  always  paid,  and  was  now  pa;iiw. 
a  reserved  rent  of  HI.,  the  landlord  covenanting  to  keep  il» 
said  premises  in  repair  and  to  pay  landlord's  taxea,  add  be 
contended  that  the  assessment  ought  to  be  mads  on  the  ssid 
reserved  rent  of  241 
He  refused  to  produce  the  lease,  and  said  it  was  not  in  liis 

gjssessioiL  He  produced  the  last  poor-rate  of  the  parish  of 
rackley.  Saint  James,  t>ased  on  a  new  valnation  mads  within 
the  last  twelve  months,  and  pofaited  out  the  following  csaes, 
which,  he  stated,  showed  that  bis  premises  were  assessed  lo 
the  house  duty  at  a  liigfaer  rate  than  other  premises  in  Ihs 
same  pariah: 


Curtis,  Draper 

Dearlove,  (Jhemist 

Siratt,  Chemist   

Judge,  Grocer «. 

HawldDS,  Iroimionger 
Clarke,  IrtHunonger  ... 


Oioss 

Estimsted 

BetU. 


24  10 


Sateatrie 
Value. 


£  t. 
IS  \* 
IS  \% 
IS    0 

15  0 
»     0 

16  10 


Booh 
Vsty. 
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AsRBMED  Taxes.] 


JU  TcRLS — Se  FoTHEiiaii.L — He  Jusnxs. 


[AssKSSED  Taxes. 


App.  also  produced  a  reoetpt  for  25/..  which  parportod  to  be 
fortDsIf-TMr'i  rent  and  "goodwill"  of  his  houae  and  pre- 
miaea 

Tb<  inrTeyor,  Mr.  Leach,  contended  In  mpport  of  the  charge 
that  aa  the  home  and  premisea,  with  fire  cottagea,  were  held 
mder  a  leaae,  dated  within  the  laat  fire  years,  at  the  yearly 
mt  of  Mt.,  the  appi  vaa  liable  to  be  aaaeaaed  on  the  amount 
of  rent  le«  the  annoal  ralne  of  the  cottages,  and  he  having 
on  a  fonner  appeal  against  the  asseaament  for  the  year  1867-A8 
admitted  that  lU.  was  more  than  the  annual  value  of  the  coU 
tagea,  waa  therefore  liable  to  be  asseaaed  on  the  remainder  of 
the  rent,  via.,  an 

The  Commlaakmers  confirmed  the  charge,  but  app.,  being 
dlasatlafled,  demanded  a  case  for  the  opinion  of  Her  Majesty's 
judges. 

We,  the  eommisaioneni  by  whom  the  appeal  waa  heard  and 
determined,  have  accordingly  stated  and  signed  this  case  for 
the  Bunion  of  Her  Majesty  a  judges. 

B.  8.  CAirrwiaaHT,\  Oommissionem  of 
A.  J.  EKreox.         )    Asseaaed  Taxea. 

PiaoTT,  B.  aad  Shbb,  J. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  right. 


He  TCRLE. 

Inhabited  hmae  dattf — Home  rented  at  19/.  I9<. 

Afp,  <m>eaU  c^tiimt  an  autament  on  201.  in  respect 
of  a  meeBin^-hottse  rented  at  19L  19«.  7^  CommU- 
tioners,  in  mew  of  the  rent,  relieve  the  app.  .- 

Coamisaonen  mrong. 

At  a  meeting  of  the  commlssionera  of  land  and  aaaessed 
taxea  held  tx  the  Inland  Bevenoe-otBce,  Taunton,  on  the 
27th  Aog.  laei : 

Mr.  fichard  Tnrle  appealed  agaJnat  an  asseaament  made 
on  Um  for  inhabited  buum  duty  in  the  sum  of  20/.  In  respect 
ofa  dwening-hoose  which  he  rente  and  occupies  in  the  borough 
of  TauntoiL 

The  app.  being  awom,  stated  that  his  bona  fide  rant  was 
nineteen  guineas,  for  which  amount  be  produced  reoeipta, 
and  he  stated  that  the  sum  had  been  agreed  on  tor  the 
purpose  of  avoiding  liability  to  the  tax. 

Ine  gKMs  estimated  rental  In  the  poor-rate  is  22<. 

The  aaaeaament  to  the  property-tax  imder  achedide  (A.), 
m  19k.  tor  the  year  1857. 

The  anrveyor  contended,  on  the  anthortty  of  eases  2333  aitd 
S438,  that  the  party  waa  lUble. 

The  Commiaaioners,  being  satisfied  that  the  actual  rent 
agreed  to  be  paid  waa  nineteen  guineas,  and  no  more,  rtttaetd 
the  appi,  with  which  deeiaion  the  surveyor  being  dissatisfied, 
demuded  •  caaa  tor  the  opinion  of  Her  Majesty's  judges, 
which  we  hereby  state  accordingly. 

Dated  this  Ifith  day  of  February  1M2. 
WlIXIAH  Bauitt, 
Edw,  EAirrox, 
Jobs  BAKBowroRtn, 
Ohadl  Ballajl 


A 


Commtasionen. 


PiooTT,  B.  and  Shse,  J. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  wrong. 


Se  Fothebgill. 

Inhabited  haute  duty  and  duty /or  dog — Question  of 
vabie  and  ute  of  dog. 

■App.  appeak  against  an  assessment  for  dmeUing-house 
iH  6oiL,  contending  that  the  vaiue  is  50L  only,  also  far 
a  dog  as  being  kept  far  the  care  of  cattle.  Commis- 
sioners find  ine  value  of  the  house  60/.,  and  that  the 
dog  is  not  kept  bond  fide  for  the  care  of  cattle^  and 
confirm  assessments,  house  duty  on  SOL:     . 

Cmimissioners  right. 

At  a  meettns  of  the  commissioners  of  land  an^  asscsaed 
taxes  for  the  Hundred  of  Broxtowe  South,  '*  Nottingham," 
held  on  the  2etli  Aug.  1862: 

Jamea  FolhergOl,  Eaq^  appealed  against  an  assessment  on 
him  to  the  InhslUted  house  duty  of  6ii  in  respect  of  a  houae, 
oaibidldlng  and  garden,  his  property,  situated  in  the  pariah  of 
Beeston,  and  the  duty  of  12a  for  a  third  dog. 

The  ap|x  Btated  that  Ua  hooae  and  premises  were  not  worth 
Kl.  per  rmr,  end  showed  by  the  poor-rate  the  groes  estimated 
nmal  to  be  tCi.  per  ammm,  and  the  rateable  value  Ml.  per 
asDoin,  and  be  sobmltted  that  the  groas  estimated  rental  waa 
the  real  rahie  of  the  property  In  question. 

It  waa  alao  shown  by  tbe  appi  that  several  other  houses  In 
the  said  pariah  had  iMen  assessed  upon  that  value.  With 
respect  to  the  dog,  that  it  waa  kept  for  the  care  of  cattle  at  bis 
farm,  abOBt  two  miles  distant  from  his  dwelling-house,  but 
irtmltted  thM  tbe  dog  was  always  kept  at  his  private  bouse, 


Beeston,  but  when  he  visited  the  farm  he  took  it  with  him; 
was  also  used  as  a  house  dog. 

That  the  dog  was  not  a  pure  sheep  and  cattle  d(«.  Tbe 
pariah  assessor,  who  knew  the  house  and  premiaee  well,  stated 
that  the  same  were  well  worth  the  amount  charged,  and  that 
he  could  procure  a  tenant  at  lot.  per  annum  if  uw  premlseil 
were  to  be  let 

That  the  gross  rental  in  the  poor-rate  was  tmder  the  value, 
compared  with  thi  rentals  of  some  of  the  property  in  the 
l)arlHh. 

The  bouse  Is  asacsaed  to  the  property  tax  at  6il.  per  annum. 

The  surveyor,  JJr.  Wyatt,  contended  that  the  property  should 
be  assessed  on  t  e  full  annual  value,  namely,  upon  the  rent 
which  could  be  obtained  for  tbe  Hame  if  let  from  year  to  yeai? 
and  with  respect  to  the  dog,  that  it  waa  uimeoessary  for  the 
purposes  stated,  and  also  that  the  dog  waa  used  for  other  par* 
poses,  namely,  as  a  house  dog. 

The  Commlssionera  having  considered  the  several  before- 
mentioned  statements  (one  of  them  having  a  personal  know- 
ledge of  the  house  and  premlaea  in  question)  were  of  opinion 
that  tbe  full  annual  vaJue  of  the  house,  tc.  was  60/.  per 
annum,  and  reduced  the  assessment  accordingly,  and  also 
decided  that  the  dog  was  not  tond  fidt  kept  for  the  care  of 
cattle  and  confirmed  tbe  ohaive. 

The  app  being  dissatisfied  demanded  a  case  for  the  opinion 
of  Her  Majesty's  judges,  which  we  hereby  state  aocordliigly. 

As  witness  our  bands  this  24th  day  of  Sept.  1362. 


E.  J.  Low^ 


\ 


H.  C.  BKawsTEn./ 


Commissioners. 


Pioorr,  B.  and  Shee,  J. — ^We  are  of  opinion  that 
the  determination  of  the  commissioners  is  right  on 
both  points. 

Rt  JUSTINS. 

Inhabited  house  duty — BaUway-station— Question 
of  value. 

Sailway  contpony  appetds  against  an  assessment  on  30/. 
for  a  station,  producing  professional  evidence  valuing 
the  house  at  not  more  than  19/.  The  Commissioners^ 
considering  the  premises  toorth  201,  confirm  the  assess- 
tiient  at  that  sum  : 

Commissioners  right. 

At  a  meeting  of  commissioners  of  land  and  aaaessed  taxes, 
held  at  the  Sesslona-house,  Sleaford,  on  the  18th  Feb.  1868: 

Mr.  Hippesley  Jostlna  appealed  on  behalf  of  the  Ureat 
Northern  Railway  Coinpany,  leasees  of  the  Boston,  Sleaford 
and  Midland  Conntlea  IlaUway,  against  a  surcharge  made  by 
Mr.  Busby,  surveyor  of  taxes,  on  30/1  for  inhabited  house  duty 
upon  their  station  at  Quanington,  occupied  by  tlie  clerk  iu 
chrrge,  John  Lewln. 

Mr.  Jnstlus  produced  »  oertiOeate  from  Mr.  Nathan  Boberts, 
Talning  the  whole  of  the  premiaea  at  171 ;  but,  aa  the  commis- 
sionen  wen  not  satlailed  therewith,  they,  at  Mr.  Justina'  re- 
quest, adjourned  the  case  to  their  next  meeting  on  the  8lh 
April,  In  order  to  aDord  him  the  opportunity  of  having  the 
personal  attendance  of  his  wimessea 

On  the  8tb  April  186S,  Mr.  Justins  again  attended  with  hia 
valnerai 

Mr.  Nathan  Boberts,  of  Hecklngton,  sworn,  states  that  ha 
valued  the  line  for  poora'  rate,  and  eatiinated  the  gross  value 
of  the  Btation  at  17t,  but  the  whole  line  and  buildings  are 
aaaessed  to  the  poor  in  one  sum. 

Mr.  William  Anseli  Klrkby,  the  company's  engineer  at 
Boston,  sworn,  states  that  he  eatlmates  the  gross  value  of  the 
statical  at  19/.,  viz.,  six  rooms,  Ac,  occupied  by  a  clerk,  at 
101  it.,  and  the  company's  offices  and  waiting-room  at  10/.  ISa 
He  values  all  the  pramues  at  2dL  per  superficial  foot 

Tbe  Commiaalonera,  however,  conaidered  that  neither  off 
theae  valnatioiu  were  so  much,  upon  comparison  with  other 
houses  in  the  vicinity,  aa  the  premises  were  worth  to  let,  and 
they  were  aotlBfled  that  the  annual  value  was  not  less  timn 
20/.,  at  which  amount  they  confirmed  tbe  oasesament;  bnt  the 
app.  being  dlsaatisfied  with  such  decision  demanded  a  ease 
for  tbe  opinion  of  Her  Majesty'a  judges,  which  Is  hereby  stated 
and  signed  accordingly. 

JoRH  HAOcntsos,)  Commisslonere  of 
J.  To]ii.iii8o.<i.      S  Asseaaed  Taxes. 

PiooTT,  B.  and  Sbeb,  J. — ^We  are  of  opinion  that 
the  determination  of  the  commissioners  is  right. 
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Be  Welfobd. 

Inhabited  kotae  dutjf — QftatUm  ofvabu — 19i  19«.  rent. 

Solicitor  appttJi  againxt  an  aaasment  on  20/1,  on  the 
gnuud  that  the  rent  u  101.  19t.  The  Committionen, 
comidtring  the  house  worth  20L,  confirm  the 


Commissioners  right. 

At  u  meeting  of  commlnloiMra  of  Und  and  itaened  taxes 
tor  tht'  lUviiion  of  Tindale  Ward,  in  the  county  of  Northombei^ 
land,  lield  at  the  Coorl-hoiue  In  JSezham  Abliey,  on  Tueaday 
3Sth  Aug.  1863,  for  the  jmrpote  of  bearing  and  determining 
appeals  against  the  first  assessments  for  the  year  ending  fith 
April  1S04: 

Mr.  Thomas  William  Welford,  of  Hexham,  solicitor,  ap- 
pealed against  a  charge  made  upon  him  for  inhabited  house 
dn^  at  iOL  App.  stated  that  the  rent  paid  by  him  vas  only 
191  lili.  per  aounm. 

Th  surreyor  contended  that  the  house  was  worth  2%,  and 
that,  l><tt  for  the  inhabited  house  duty,  it  would  have  been 
fixed  at  that  sam.  and  referred  the  commissioner  to  case*  No. 
33W,  tSJi  and  S47&. 

The  Ckmunlssloners,  withoat  doubting  that  the  taking  was 
iami  fi'k  on  the  part  of  the  apn.,  considered  the  house  to  be 
worth  M.  per  annmn,  and  conOrmed  the  assessment 

The  appL  was  dlssatlsfled  with  their  decision,  and  nqoestad 
•  ease  for  the  ophiioD  of  Her  Majesty's  Judges,  which  is  hereby 
stated  and  signed  accordingly. 

JoHX  p.  BiaoB, 
Nicnous  Kacokak 
FaxDzucK  Qirf& 

FiooiT,  B.  and  Shee,  J< — We  are  of  opinion  that 
the  dt'termination  of  the  commissioners  is  right. 

Re  Grigsbt. 

JnJiubited  house  Aitif — Qftestion  of  vabie — House 
only  partitJli/  tenanted. 

Dissenting  minister  appeals  against  an  assessment /or  a 
house  former^  occupied  6y  Aim  at  22L,  but  of  tchich 
he  alines  he  now  occupies  a  portion  onli/,  at  a  rental 
of  \^L  The  communication  between  the  occupied  and 
unoccupied  portions  is  interrupted  onlg  by  doors,  the 
keys  o/which  are  inpossession  of  the  app.  The  Com- 
missioners relieve  the  tqip, : 

Commissioners  wrong. 

At  a  meeting  of  the  eommlssloners  of  assessed  taxes  for  the 
dlTtsion  of  Lower  AnmdalL  Sussex,  on  the  SOth  Aug.  1861 : 

The  BeT«nad  DkTld  urigsby,  a  (llssiiiilliia  blister,  ap- 
pealed sgalnat  to  tasesnnent  made  upon  his  dwelling-houae 
to  the  inhabUedhaoM  duty,  upon  an  annual  Talne  of  301 

The  appL  stated  that  he  oocnpiad  only  part  or  the  house  at  a 
Tent  of  ODhr  lU.  per  annmn ;  that  the  rest  of  the  house  was 
■hut  up;  that  Am  doors  between  the  oocimled  and  nnooenpled 
parts  were  locked,  and  the  keys  kept  by  hlmseif;  but  theoom- 
mnnicatlon  between  the  two  parts  of  the  house  was  not  other- 
wise cat  oH;  that  he  ooeuidea  the  wh(de  of  the  garden,  and 
that  there  was  an  understanding  between  him  andthe  landlord 
that  the  unooe1^lied  portion  of  ue  house  should  not  be  let  to 
another  person  without  his  (Mr.  Qrigstoy's)  assent  The  appi 
also  stated  that  ha  had  prarloualy  hsM  the  whole  house  at  a 
rant  of  ill.,  which  he  admitted  to  be  the  ralne  thereof. 

Mr.  Kirkpatrick,  the  snrreyor,  oontended  that  as  the  house 
■WM  not  divided  otherwise  than  by  loddng  up  the  internal 
doon,  the  app.  must  be  treated  as  the  occupier  of  the  whole 
boose,  and  was  liable  to  the  assessment 

The  Commissionsrs  reiiSTed  the  app^;  but  the  surreyor 
Mng  dissatisfied  with  their  determination  demanded  a  oaae 
tor  Vm  opinion  of  Her  Majes^'s  Judges,  which  we  hereby  slate 
•od  dgn  accordisgly. 

J.  L  Ellis, 

W.  TownjET  MnroRD. 

PiGorr,  B.  and  Sheb,  J.— We  are  of  opinion  that 
the  deteimioation  of  the  commissioners  is  wrong. 

iisBBNXBTr. 

Inhabited  house  duty — House  occupied  by  a 
dergyman  rent  free. 
ClergyiHom  appeals  aaainst  an  astesshient  in  200/1  for 
house  otayied  by  Aim  rent  free,  on  the  ground  that  he 
is  prohibited  from  letting  it.     The   Commissioners 
allow  an  abalanent  on  that  account  : 
Commissioners  wrong. 
At  an  adjcomad  meeting  of  the  oonmiissioaere  of  issresiiil 
beMatUw  T«WB-hill,  in  CbiMchiirch,  tai  and  for  the 


dlTiakn  of  New  Fonet  West,  in  the  oonnty  of  Soalkaaniai. 
ootbeMthAuftlSSS: 
The  BeToreiM  Alexander  Mordea  Bennett  unaled  splsst 

fadnhted  koMi 


an  assessment  of  lOOC,  made  u] 
duty,  and  Inereaaed  to  WU  tor 


him  for  1 
iyearU6t-6X. 


llM  sm.  Is  the  petpetnal  curate  of  Boomemeaih,  sad  ss 
sneb  ha*  the  prMlem  oC  residing  in  the  house,  the  s^ifeetcf 
appeal,  but  be  is  pnbibited  from  letting  otr  the  whole  or  say 
pwtioD  thereof,  oy  reaaoo  of  whloh  he  claimed  an  -''■»~— * 
on  its  annual  raliie,  to  which  he  objected,  as  being  too  fciih  at 
the  sssesament  of  MM. 

The  Commissioners,  after  hearing  the  app.°s  stslemwit,  con- 
sideied  the  value  of  the  house  to  be  180L,  and  diat  the  app. 
was  entitled,  on  aooount  of  theproUbitian  to  letoff  anyponn 
of  tlie  house,  to  an  abatement  tnersfrom  of  one-sixth,  cr  M, 
and  accordingly  redneed  the  aaseasment  to  UOL 

The  snireyor  contended  that  a  clergyman's  houss  wss  not 
entitled  to  ainr  spedsl  exemption,  and  that  it  should  bs 
assessed,  as  it  it  belonged  to  any  other  persoa  s(  As  toB 
annual  value  which  was  fixed  by  tlie  eomm&dooei^  vis.  UK 
He  therefore  demanded  a  case  tor  the  opinion  of  Her  Msjeatr'i 
Judges,  which  we,  a  majority  of  the  oommissUwen  pceetot  at 
such  decision,  hereby  state  and  sign  aooonlingly. 

W.  W.  Fi»«, 
Tnoius  ExTwisnit 
W.  CuirooR  Dux. 

Fioorr,  B.  and  Shke,  J. — We  are  of  ojrinion  thit 
the  determination  of  the  commissioners  is  wrang  in 
deducting  one-sixth  from  the  annual  Taluc. 


Be  Cope. 

Inhabited  house  duly — ^Aile  of  duty — FarmhoiM, 
fanner  being  also  a  mine  age^L 

Farmer  andmineagent  appeals  against  a  charge  at  tk 
higher  rate  in  resoeel  of  his  dweOing-house,  wkidi  it 
the  famAouse  liixwise.    He  ocaqties  ami  is  assessti 

for  another  house  for  his  offices  as  a  mine  agent,  ist 
HCDer  resides  there.    His  income  as  a  xiae  agett  u 

found  to  be  greater  than  his  income  as  a  farmer.  lit 
Commissioners  relieve  the  cpp. ; 

Commissioners  wrong. 

At  a  meeting  of  oommissionsrs  of  Isnd  nod  assesasd  taxaa 
seting  in  and  for  the  district  of  Brlmsirae  West,  hi  the  eoastj 
of  Salop,  held  at  Oie  Pnblio-ofllae  in  HhiiVnT'  on  the  >7<h  Aae. 
18SS: 

James Cop& of  Albrlghtoo, appealed scalnst  tbedMifeat 
ilOlinhabtted house dn^,  at nloeiieDoe  in  the i 


The  appb  la  a  farmer  and  mine  agent  His  fann  i.  imi*>  < 
a  dwelfing-hottse,  tann-bnildings  and  sBTontyHiix  aoia  «t 
Iaod,flierentof  whIobUMM.  Ha  resklaa  in  the  hoiae,  sil 
contends  that  it  I*  ooenpied  as  a  farmhouse  only,  sad  is  Us 
exclusive  reaidenoe,  his  business  of  a  mtna  agent  baing  csnisl 
on  in  ofilcas  at  Wolverhampton,  adistance  of  eight  milasthii*- 
from,  for  which  he  is  aasessed  to  inhabited  house  daQr,  M 
wliere  he  never  residea. 

The  surreyor,  Mr.  8L  O.  Garter,  ooatandad  that  the  fsiti 
was  not  chaigaahle  at  sixpenoe  ta>  the  pooad,  insomaeh  as  • 
house  oocunied  by  a  penon  carrying  on  another  boahitn;  tna 
which  he  derived  as  income  equal  to  or  greater  than  Ikit 
derivable  from  the  farm,  which  is  Qw  oaae  with  the  anpi,lH 
being  charged  M  Wolverhampton  under  aehedule  (IX)  of  Ikt 
tnoome-tax,  upon  a  greater  amount  than  tbe  amountdeAari 
by  the  law  to  oe  tlie  income  arising  fnmthe  ooenpatioa  of  tie 
land  hi  quettlm,  cannot  be  said  to  be  a  hooae  toaa^diassd  for 
the  purpoee  of  husbandry  only,  as  requind  by  tfl'r'ii'*  (19  tf 
the  Act  14  *  15  Vict  c.  36,  and  in  sapport  quoted  oais 
numbered  Itit  and  tSSt, 

Tbe  Ckimmissioners,  being  of  opiniOD  that,  as  Mr.  OcfS 
oanied  on  his  business  of  a  mine  agent  in  oOoee  st  Walvir 
hampton,  tlie  house  which  is  his  actual  reskkaoe,  and  ii 
taken  with  the  land,  and  taicludad  In  tbe  rent  of  Utl,  riMaU 
be  oonsideied  ss  ooeupled  by  him  solely  tor  the  uuipess  <t 
husbandly,  and  aa  such  ehaigeaUe  at  «infnfw  hMstd  tf 
ninepence  i#the  pound,  relisTed  Qie  app. 

Wliereupcn  tbe  surveyor,  being  dlsaatisaed  with  Oie  dsdrini, 
requested  that  a  case  be  stated  forOie  opbdcaof  HerXl^aatr^ 
Judges,  whkih  we,  the  commisslonere  who  beard  As  am^ 
have  stated  and  signed  aeoordingly. 

'Oommisaloasn  of  hai 
snd  asasmd  lsa« 
•ateginsndftrttt 
district  c(  Bikasn* 
WsstlnthetuMO* 
Btiap, 

Fioorr,  B.  and  Shbb,  J.— We  an  vt  opinion  tltft 
the  determination  of  the  mmmiiiionen  ii  «!«■{• 


O.  BaaoAX, 

Oaoaac  T.  a  Busoiua, 

AanraaO.  laooi. 
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Amkxskd  TaxM.] 


JU  Adams — R»  Moxck — S»  Twiedt. 


[ABBCaasD  Taxis. 


Re  AitAxa. 


JliJe  aervant — CoOtgt  tervaiU. 

Mtmber  of  the  meernmg  bodu  of  St.  John't  College, 
(h^orj,  appeals  a^iut  a  charge  Jbr  a  male  tervaat. 
Be  kupt  ki$  carnage  in  the  CoOme  tttMes,  where  it 
it  eleaied  bg  a  lervant  of  the  college.  Commusioiurs 
comfirm  tie  aaeetsmeiU : 

€oKmmumer$  right. 


At »  nMMiiig  of  the  eonunbBlaiiera  of  buul  and 

ttm,  kUiic  in  uid  for  the  dlTMan  of  tbe  Vntronlt;  of 
(Moid,  held  at  tbe  Delegate'i  room,  at  OxfonL  on  the  tuh 
Not.  IWl : 

Alter  Botart  Adami,  Eeq.,  D.C.I..,  of  Saint  John'a  CoHege, 
utford,  appealed  aeataut  the  charge  In  the  lint  aneaament  for 
tte  cnnvnt  ^ear  tor  one  male  aenrant,  aebedole  (C.)  V.  U 

The  appi  admitted  that  he  kept  a  eanlace  with  two  wheels, 
ud  a  burae  at  the  college  aiabtai,  bat  objected  to  the  charge 
for  tbe  wrrant  on  the  foDowing  groands: 
L  That  he  bad  nerer  hired  any  male  aenrant  to  dean  the 

eaniage  for  which  be  paid  duty, 
t  That  he  bad  never  employed  any  male  aenrant  to  perform 

thatdoty.  >■  ■•  t~ 

1  Becaoie,  although  bla  eaniage  or  dog  cart  is  cleaned,  it  la 

cleaned  by  a  aerrant  of  the  college,  by  orders  from  the 

coUen  aiid  not  from  bla  order*. 

4.  That  tb*  college  paya  duty  for  the  aame  male  person  as 

ila  •arrant,  and  that  the  aatd  college  employe  the  said 

•errant  in  so  other  way. 

A,  That  he  pays  the  said  groom  a  weekly  payment  for  the 

keep  of  hla  horse,  and  that  it  would  be  Jtiat  aa  correct  to 

charge  him  with  every  person  who  waabed  the  carrtage, 

it  he  kept  tha  said  horse  and  carriage  at  a  livery  ataue. 

t  That  ba  baa  no  power  of  diamlsaing  or  reproving  the  aaid 

persoa  It  be  shoold  refuse  to  wash  or  dean  hia  carriage, 

Bla  only  ramedy  in  snch  a  caae  being  to  complain  to  the 

college  authoriuea,  who  might  or  mlj^t  not  diachuge  or 

Tapnhend  Booh  aerrant 

J.  Hut  he  la  a  member  of  the  goveraing  body  of  St  John'a 

College,  and  aa  each  that  ha  baa  a  ;ri^t  to  keep  hia 

carriage  in  the  college  stablea. 

%  That  if  uie  aald  male  person  doea  not  perform  tbe  duty  of 

washing  carriagea  the  college  will  have  paid  dnty  for  a 

servant  who  baa  no  dutiea  to  perform. 

Mr.  Heni7  Wootton,  the  aurveyor,  contended  on  the  part  of 

ihaOowa,  that  the  app.  employed  the  male  peraon  In  question 

to  daan  hia  carriage  and  horae,  and  altbongh  mob  peraon  waa 

act  Ua  aenrant,  bat  the  aerrant  of  the  college  authoritiea,  who 

ptid  hlffl  for  atteniling  to  boraes  belonging  to  f ellowa  of  the 

Mtfe  out  of  ttie  common  fanda  of  the  aaid  college,  yet  being 

ehtigsabla  to  tlie  daty  impoeed  on  a  carriage,  ha  waa  liable 

M  lbs  atseaament  tor  a  servant  under  16  *  17  Vict  a  90, 

*%.*' 

We,  tbe  ondeiaigned  commiaaionerB,  considering  tbe  ann. 
liable  to  tbe  duty,  coollnned  the  aaseaament,  with  which 
dadslao  Dr.  Adams  expreaaed  himself  diasatUaed,  and  re- 
'  Tailed  a  caae  for  the  opinion  of  Her  Uajeaty's  judges,  which 
wt,  Oe  commiaaiODers  then  present,  have  stated  and  signed 
accsnUngly. 
Dated  this  38th  day  of  Jan.  1862. 

FszDuucK  Chaxlu  FunrniEK, 

Jaiua  Nouis. 

PiooTT,  B.  and  Srse,  J. — We  aie  of  opinion  that 
tbe  determination  of  the  commiMionen  u  right. 


i2e  M05CK. 

Male  tenanit — Trainer*  of  race-horte*. 

•  Galleaum  appcfoU  agmn$t  diarpes  for  eight  male  eer- 
tmtt,  m  r^pecf  of  a  prof  etnontu  training  groom  and 
Ut  <mtrenttee*  employed  in  training  appU  race-hortet. 
The  Qxiimieaionere  confirm  the  aetessment : 

GiKmiitionert  right. 

At  a  meetbig  of  the  commlsaioners  of  land  and  assessed 
<au«  lor  the  dMaian  of  Uoipeth,  in  the  coanty  of  Nortbumber- 
••ad,haldattheBoroaghJnBtioe-rooai,  Morpeth,  on  tbe  tad 
AwO  Mn,  tot  the  parpoae  of  healing  tgipeeie  againat  tha 
•iHllHiinsI  Ibst  aaaeaament: 

ar  Chariaa  Monck,  of  Belaay  Caatle,  in  the  aald  divlaion 
aad  caaty,  mwaled  againat  charges  of  U  U.  for  a  male  ser- 
nn  abovs  elgiiteen  years  of  age  and  U.  ia<.  6d.  tor  seven  mala 
wvaata  ander  that  age. 

Tb»ff.  stated  that  he  kept  and  trained  raoe-borses  at  hla 
flvats  wilil«Bi»,  and  employed  the  ddeet  servant  referred 
*»» a p«n<basli»ial  training  groom  to  train  such  race-horsea. 
2*^^  ">•  aarvant,  waa  a  man  regolarly  braoght  ap  to  the 
^™i«s  c(  training  horses,  and  waa  employed  by  appi  solely 
MttriBhla  That  some  of  the  younger  males  alhided  to  were 
•J^tiUuss,  boond  to  such  trainer  for  tbe  purpose  of  learning 
u(  lit  «tinUbhi(  race-horses,  and  that  the  otben  were  only 


aaalataatstohlminhlabasinsaa,  That  the  whole  of  tbe  per- 
aoos  80  ebarged  for  were  exclnalvely  employed  in  the  training 
and  care  of  ^p.'a  rsoe-borsea,  and  were  not  menial  aervanta, 
did  not  wear  livery  clotbee  found  by  ami,  nor  did  appi  provide 
them  lodging,  board,  or  clothes,  nor  did  they  sleep  or  eat  in 
his  boose,  nor  were  the  boraes  attended  by  them  ever  em- 


ployed by  app.  for  any  other  parpoee  or  use  than  racing,  nor 
did  the  servanta  In  queation  ever  attend  upon  (b»  app.  per- 
aooally  in  bis  nae  of  norsea  of  pteaaure  for  which  be  jiaya  the 


ordinary  tax  of  1/.  U.  each.  Ajid  the  app.  farther  offered  his 
opinion  that  aa  the  tax  of  81. 17<.  on  eadi  raoe^iorae  had  been 
impoaed  some  years  ago  as  a  separate  tax  on  horsee  used  for 
radng,  and  waa  so  mnch  higher  a  tax  than  that  for  ordinary 
horses  of  pleaanre,  which  la  If.  U.  each,  the  intention  of  tbe 
Legialatare  was  that  the  tax  of  3<.  17<.  each  should  cover  balk 
hOTsea  and  their  attendants. 

The  CommisaloneTS  did  not  require  the  sorveyor  to  reply  to 
wpk'a  statement  but  conarmed  the  charge. 

The  ^>pi  not  being  satiafled  with  this  decialon,  demanded  a 
case  for  the  opinion  of  Her  Uajeaty'a  judgee,  whksh  we,  tha 
commiaaioners  present  at  the  hearing  of  the  said  appeal,  do 
hereby  state  and  sign  accordingly,  and  submit  that  tne  an>.  la 
chargeable  with  the  duties  mentioned,  on  the  groond  that  tbe 
several  duties  charged  became  payable  by  reason  of  the  In- 
dividuals being  employed  as  grooma  or  helpen  in  appu's 
stables,  and  being  exduaively  so  engaged,  and  that  allhoogh 
tbe  person  employed  aa  the  private  trainer  of  app.*a  race- 
boraes  was  master  of  tbe  apprenticea,  or  grooms,  or  h6lpef«» 
yet  the  whole  were  solely  employed  by  the  appi  in  tbe  cha- 
racters mentioned,  and  so  were  chargeable  with  dnty 

Qiven  under  our  banda  this  2nd  day  of  April  1S6!L 

Josi  Toi:>c<i. 
BOBKKT  Cocu. 
Tboius  Swas. 

FiGOTT,  B.  and  Shee,  J. — We  are  of  opinion  tliat 
the  detennination  of  the  commissioners  is  right. 


Re  TwEEDV. 

Jl/a&  eervaat — Labourer  en^loged  in  stables  and 
garden. 
Gentleman  appeals  against  an  assessment  for  a  labonrer 
emphyed  as  helper  in  his  stables  and  garden,  on  th» 
ground  that  such  employment  is  occasional  only.    The 
Commissioners  relieve  the  f^p. : 

Commissioners  wrong. 

At  a  meeting  of  the  oommlasiooerB  of  asseesed  taxes  actiag 
In  and  tor  the  division  of  West  Powder,  tai  the  ooontyot 
Cornwall,  held  at  tbe  Town-hall,  Tmro,  on  the  6th  Sept  18S1; 
for  hearing  and  determining  appeals  againat  the  first  assess- 
ment of  tbe  year  18e2.«3 : 

Bobert  Tweedy,  Eeq.,  of  Tmro,  banker,  was  charged  in  tte 
first  assessment,  npon  hia  own  retnm,  as  follows: 

£  I.  d. 

Batler ™.................. „..    110 

Coachman 110 

Gardener 110 

Helper  in  sUblea „.. 110 

Two  (oui^wheeled  carriages  7    0   0 

Three  horses  (E.) 3    S    0 

Four  dogs „,..„ „,...    2    8    0 

Armorial  bearings 2  12    » 

He  appealed  against  the  dn^  tor  the  helper  in  the  stables, 
conaidertng  that  aa  the  man  was  bind  as  a  farm  labourer  for 
a  farm  of  eight  sores,  waa  paid  weekly,  and  has  his  serrioes 
in  the  stables  were  occasional  only,  be  waa  not  liable  to  ba 
aaaessed. 

He  admitted  that  the  aeirant  In  question  was  sometiines, 
when  he  arrived  at  hia  residence  late  at  night  occaaionally 
employed  in  tbe  stables,  but  codd  not  state  how  often;  and 
that  when  he  bod  no  work  on  tbe  farm,  and  waa  required  by 
the  gardener,  be  was  also  employed  in  the  garden. 

Ur.  Yewens,  the  sarveyoi;  contended  that  snUiclent  had 
been  admitted  to  render  Mr.  Tweedy  chargeable  for  the  fourth 
aenrant,  and  referred  to  rule  6  of  tbe  16  ft  17  Vfct  c  90,  in 
which  it  is  suted  that  "  The  said  dutiea  ahall  extend  to  every 
person  who  ahall  be  employed  In  tbe  capadty  of  a  helper  m 
the  stables,  although  aoob  person  shall  be  retained  for  tbe 
purposes  of  husbandry ; "  and  although  the  man  was  ostensibly 
Ured  as  a  farm  labonrer,  yet  it  appeared  evident  that  be  waa 
to  assist  tbe  coachman  whenever  his  services  were  required; 
and  he  drew  attention  to  the  establishment  kept,  aUcsing  that 
aa  the  coachman  was  often  employed  in  driving  hla  master 
and  the  family  to  different  places,  II  waa  qdte  impracticable 
for  him  to  attend  to,  and  keep  in  proper  order,  three  boraea 
(£.)  and  two  toar-wheel  carriages,  withoat  tbe  freqoent  aaalat- 
ancaof  the  man  in  qoestton,  and  died  cases  Z49S  and  2S1S  In 
support  of  tbe  assessment 

1%e  majority  of  the  commissioners  preeent  being  of  opinion 
that  app.  was  not  liable  for  tbe  labonrer,  discharged  the  aaseaa- 
ment upon  bim. 
Wherenpon  the  mrveyor  being  dlwatlaHed  with  the  dedalsn 
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He  Walker — Se  Nukk — He  Ret — Re  Godoakd. 


[Assessed  Taxes. 


demanded  a  cue  for  the  opinios  of  Her  Utjea^'a  judgei, 
which  we  hereby  state  and  eign  accordingly. 

wSi.^P."Ki»K}c<nn»i»ioner* 

PiGOTT,  B.  and  Sree,  J. — ^We  are  of  opinion  that 
the  detennination  of  the  commissioners  is  wrong. 


lie  Walked. 
Male  servant — Licensed  victualler. 

ZAcented  vietvaUer  appeab  agaiiut  an  assetanent  far  a 
nutn  engtloyed  generoBy  at  a  servant.  The  Commit- 
tionert  confirm  the  chmye : 

Committioaers  right. 

At  a  meeting  of  the  commisBionani  of  SRaenned  taxes  acting 
for  the  the  dirulon  of  Hlddleton,  in  the  county  of  Lancaeter, 
held  on  the  19th  Feb.  1863,  for  the  purposo  of  hearing  appeals ; 

John  Walker,  of  Oldham-below-Town.  innlceeper,  appealed 
•gainst  a  charge  made  on  him  for  a  person  called  a  servant, 
waiter,  or  honae  porter.    Schednle  (C.)  No.  1,  lA  Is. 

The  appi.  being  ewoin,  stated :— "  I  have  one  man  servant, 
bnt  I  claim  ezempttoD  aa  a  licensed  victualler.  He  takes  care 
of  horaea  and  generally  acta  aa  a  servant ;  he  gets  the  lieer 
Into  the  cellar;  he  cleans  the  windows  outside,  whilst  the 
females  dean  them  inaide;  he  cleans  mine  and  my  wife's 
ahoea;  he  alao  cleana  the  gueata'  shoes  and  boots.  We  had 
only  twenty-six  lodgers  as  travellers  last  year  1860.«L  He 
cleans  the  knives  and  forks ;  and  I  claim  exemption  on  the 
ground  that  1  am  an  Innkeeper  and  keep  only  one  servant 
He,  the  servant,  aleepa  in  the  house,  and  I  give  him  five 
shiilinga  a-week  and  hia  board.    I  have  no  hor«e  or  gig." 

The  Commiaaionera  confirmed  the  charge,  but  the  app.  being 
diaaatiafled  with  their  decision  requests  a  case  for  the  opinion 
of  the  Jadgea,  which  we  hereby  etate  accordingly. 
E.  Abbott  WainBT, ) 

A.  WOKBISBTOX,  (  r'™__l„ri™,.,_ 

Saxl.  Buxxifke,     ^C<»nn>l8»«o>>e"- 
Jox.  Haock.  ) 

PiooTT,  B.  and  Shbe,  J. — We  are  of  opinion  that 
(he  determination  of  the  commissioners  is  right. 


HeTSms. 
Male  itrvant —  Wine  and  ^irit  retaikr's  <giprentice. 

Wine  and  spirit  merchant  appeals  aqainxt  a  charge  in 
respect  of  an  apprentice  under  eighteen  yeart  of  age, 
rcho  wails  on  the  guests  who  come  to  the  spirit  vatUt*. 
The  Commissioners  relieve  app. : 

Commissioners  wrong. 

At  a  meeting  of  the  commlsslonera  of  asseased  taxes,  held 
at  the  Bear's  Head  Hotel,  Newtown,  on  the  2nd  Sept  1863,  to 
hear  appeals  against  the  flrat  assessments  for  the  vear  1SC3-64 : 

Mr.  James  Nunn,  wine  and  aplrit  merchant  ana  retailer,  of 
Newtown,  appealed  against  a  charge  made  on  Mm  for  a  male 
•ervant,  2U.  The  app.  Is  chargeable,  and  charged  for  a  two- 
wheel  cmiage,  lit.,  bat  he  keeps  no  horse,  and  when  hia 
carriage  ia  need  he  hires  a  horse  from  a  postmaster,  and  the 
oetler  of  such  postmaster  always  acts  on  such  occasion  as  the 
groom.  He  has  an  apprentice,  under  eighteen  years  of  age, 
who  waits  on  the  guesta  who  come  to  the  spirit  vaului, 
hnt  does  not  perform  any  household  duties  or  act  aa  groom 
opon  any  occasion.  Under  these  circtmistances  he  contends 
that  he  ia  not  liable  to  be  taxed  for  a  servant 

The  anrreyor  of  tazea  contended  that,  aa  it  is  admittad  that 
the  lad  acts  aa  waUar,  hia  being  an  apprentice  duea  not  aSect 
hia  maater'a  UabHity,  there  being  no  exemption  granted  by  the 
Act  of  Parliament,  and  that  the  asaeasment  ought  not  to  be 
wholly  diacharged,  but  only  reduced  to  lOi.  6(1  In  oonaequence 
of  the  dadaion  come  to  by  the  judges  in  case  3898,  the  snr- 
veyor  did  not  press  the  charge  witii  respect  to  a  groom. 

The  Oommiaaioners,  however,  decided  on  discharging  the 
-aasesament,  entirely  on  the  ground  that  it  is  neceaaary  for  the 
lad  to  wait  on  his  master's  cuHtomers  in  order  to  learn  the 
buaineaa,  and  therefore  the  lattey-  cannot  be  liable  to  pay  duty 
for  Um  aa  a  aervant 

The  surveyor,  being  dissatisilod  with  this  decision,  requested 
that  a  case  might  be  Btated  for  the  opinion  of  Her  Majesty's 
Judges,  whtoh  we,  the  commissioners  present,  hereby  state 
«nd  sign  accordingly. 

Cbab.  Thos.  Woossul 
H  Jo:na. 

PiGOTT,  B.  and  Siiee.  .T. — Wc  are  of  opinion  that 
tl)c  detennination  of  the  coiumissioners  is  'vrrong. 
App.  should  be  assessed  ut  10.<.  ikL 


Re'RBY. 

Male  servants — Attendant!  in  a  private  hauttic  tu^m. 

Keeper  of  a  private  lunatic  asylum  apptah  agatwt  a 
charge  for  persons  enqdoyed  in  waiting  tqxm  patiatt. 
Commissioners  relieve  app. : 

Commissioners  wrong. 

At  a  meeting  of  the  commisaionem  of  aaaeaaed  taxes  for  Iba 
dlattiet  of  Kenaington,  held  at  12,  Broadway,  Hanmiermiiai, 
on  the  9th  Sept  1862; 

Mra.  Harriet  Bey,  of  Hammeramith.  ^ipealed  agsinit  a 
charge  made  upon  her  for  two  male  servants,  schedule  (C)i 
No.  1. 

The  app.  admitted  that  the  aerranta  were  employed  by  lar 
in  an  asylimi  for  Iimatica  aa  keejiers  or  nuraes  to  her  pstienu, 
that  their  dotiea  oonsiated  of  nundng,  dresataig,  waldiii;  upoi 
them  at  their  meals,  broahing  their  clothea,  reading  to  them 
and  attending  them  for  any  other  neceaaary  purpose. 

The  app.  contended  that,  aa  the  aervanta  charged  tor  wen 
employed  solely  to  look  after  and  attend  upon  the  patieDts, 
and  not  kept  or  used  aa  domeatic  servants,  she  was  exempt 
from  the  duty,  schedule  (C),  No.  4. 

The  Burveyor  in  support  of  the  charge  produced  cases  Not 
70!l  and  916,  and  contended  that  the  peraons  for  which  tto 
charge  was  made  were,  by  the  nature  of  their  employnjeni, 
"domeatic  servants,"  being  employed  in  some  one  or  more  of 
the  various  capacities  enumerated  in  schedule  (C),  Ka  1,  i> 
Qeo.  3,  c.  93,  and  conaeqnently  liable  to  duty  aa  such. 

The  Commissioneia  having  heard  the  app^,  and  also  Ut 
surveyor  in  support  of  the  charge,  were  of  opinion  that  the  apj^ 
waa  not  liable  to  the  charge  of  such  aerranta,  and  teliend 
her,  with  which  decision  the  surveyor  waa  diasatisAed,  ud 
requested  a  case  tor  the  opinion  of  Her  Majeaty's  judges,  whki 
ia  hereby  stated  and  signed  accordingly. 

JogEm  CaooKzs,) 
John  Biki>, 
BoBT.  M.  PirxB, 
W.  Lavpok.         ) 

PiooTT,  B.  and  Shee,  J.— We  are  of  opinion  thst 
the  determination  of  the  commissioners  is  wrong. 


V  Commlasionen. 


lie  Goddard. 
Male  servants — House  porters  and  watchmen  in  a  hmt, 

iSui-omenf  to  a  branch  Bank  of  Engjctnd  ajqxals  agm»tt 
a  charge  for  persons  employed  in  the  day  as  Aeax 
porters  and  messengers,  and  on  altemate  nights  at 
tcatehmen.  The  Commissioners  confirm  the  atmf 
tnent : 

Commissioners  wrong. 

At  an  adjourned  meeting  of  the  commiaslonera  of  land  ul 
aaaeaaed  taxea,  held  at  the  commiasioneni'  offloea  in  Newcastle- 
upon-Tyne,  on  the  I8th  Nov.  1863,  for  the  purpose  of  heaiiDf 
appeals  against  the  first  asaeasmenta  for  the  year  1863: 

Daniel  Halll  Goddard,  Esq.,  anb-agent  of  the  Newcastle 
branch  of  the  Bank  of  England,  an>ealed  against  a  disrga 
made  npon  the  bank  for  two  male  aervanta,  echedole  (C),  lia 
1,  21  21. 

The  app.  stated  that  the  two  men,  who  wear  the  Uvety  of  l&s 
Bank  of  England,  sleep  on  the  premises  every  altemate  night, 
that  they  wait  upon  the  clcrka,  who  have  dinner  in  a  rtxjm  on 
the  premises,  but  it  is  no  part  of  their  duty  to  do  so.  and  tlia 
dinners  of  some  of  the  clerlta  are  cooked  upon  the  prem^e^ 
and  that  they  delivered  letters,  te.,  to  the  bankcnatomers,  uu 
act  aa  house  porters  at  the  baiik. 

The  Commissioners,  considering  that  there  was  no  exenip- 
tlon  for  such  male  aervanta,  confirmed  the  charge. 

The  app.  being  dlasatlsfied  (stating  that  the  men  aie  hoa»- 
holdera  and  pay  rates  and  taxea,  ttux  they  do  not  live  o»  It; 
bank  premises,  that  they  take  their  meala  at  their  own  taoiMa 
and  remain  at  the  bank  every  altemate  night  aa  watchma: 
that  their  duties  at  the  bank  daring  office  hotira  are  to  bring  op 
from  the  safes  the  boxes  and  books  required  during  the  dsy, 
and  to  put  them  back  at  the  close  of  businesa ;  to  run  vith 
messages,  parcels  and  letters  to  the  costometv  of  the  bank; 
that  they  occasionally  bring  in  refteahments  for  the  derki,  te 
be  eaten  by  them  in  a  room  set  apart  for  the  pftrpoee;thit 
this  is  no  part  of  their  duty,  bat  ia  done  to  oblige  the  ct^ 
and  at  their  request,  and  that  neither  of  the  men  ia  emplo^ 
by  either  the  agent  or  aub-agent  (who  five  on  the  prnniiwl 
for  any  domestic  purpoae  whatever),  demanded  a  case  i(x  taa 
opinion  of  Her  Majesty's  judges,  whldi  we  hereby  suie  •» 
sign  accordingly. 

Hnmr  Aiicra 
HnmT  ttBUU'EW. 
Jom  Braxcr. 

PicoTT,  B.  and  Shee,  J. — We  are  of  opinion  thst 
the  determination  of  Uie  commissioners  is  wrong. 
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A89E«sis])  Taxss.]     Re  Colmak — Be  Dxtbnpost — JU  Woolf — Be  Brayne.      [AssEggBO  Taxes. 


Be  CouiAK. 

Mak  servant — Groom  poUcenum. 

SiptTmtendent  of  police  appeaik  against  a  charge  in  re- 
^)ect  of  a"  groom  policeman  "  who  attends  to  his  horse 
and  carriage.     Commissioners  relieve  the  cgip. : 

Commissioners  wrong. 

At  a  meeting  of  the  conuniiBiotiers  of  assemed  taxes,  acting 
in  uid  for  tbe  diviaion  of  Serenoaka,  held  at  the  Crown  Inn, 
SeTenoaka,  on  the  4th  Sept  1863 : 

Qeorge  Cobnan,  superintendent  of  the  oonnty  police  for  the 
dirlafon  of  Serenoaka,  appealed  against  a  charge  of  U.  U.  made 
«u  him  in  the  llrat  aaaeaament  tor  a  servant 

Appi  is  assessed  upon  his  own  retnm  for  one  two-wheeled 
canis^  IJia,  and  one  horse  21i.,  which  horse  and  carriage 
are  th«  property  of  the  county,  and  groomed  and  cleaned,  and 
the  honaliameaaed  and  taken  in  and  ont  of  the  carriage,  as 
occasion  may  require,  by  a  policeman  who  is  called  "  groom 
constable,"  whose  bosineaa  is  to  look  after  the  horse  and 
carriage,  and  who  is  subject  to  general  police  dotiea  The 
poiieeman  reoelres  no  pay  for  these  services  beyond  his 
Cfdinary  pay  aa  an  otBoer  of  the  police  f oroe. 

App.  therefore  contended  that  he  was  not  liable  to  the  charge 
for  a  servant,  and  referred  to  the  printed  case  No,  280S. 

The  Crown  sorveyor,  Mr.  Hairy  Mnnro,  Contending  the  con- 
trary, and  citing  tlie  jodge's  cases  Noa  34M,  3542,  3S43  and 
2344,  la  support  of  the  correctness  of  the  charge,  the  commls- 
akners  relieved  the  app. 

The  BurvOTor.  being  dissatisfied,  demanded  a  case  for  the 
oninioo  of  Her  Majesty  a  jndges,  which  we  hereby  state  and 
sign  accordingly. 

W.  LlXBABDI. 

J.  P.  Anna. 
PiGOTT,  B.  and  Shbe,  J. — ^We  are  of  opinion  that 
tlie  determination  of  tlie  commissioners  is  wrong. 


Be  Davbkpobt. 

Establishment — Executor's  KabiKty. 

Eieeutor  appeak  against  an  assessment  for  estaJUishjnent 
of  deceased,  who  died  on  the  18M  April  in  the  year  of 
assessment.     Commissioners  confirm  the  assessment : 

Commissioners  wrong. 

At  an  adjourned  meeting  of  the  commlsslonerB  of  assessed 
taxes  for  the  division  of  Weobley,  Hereford,  held  at  the  Lion 
Inn,  Weobley,  on  the  9th  Dec.  1862: 

a«orge  N.  Davenport  Esq.,  of  Foxley,  In  the  parish  of 
Taaor,  appealed  againat  an  assessment  made  npon  nim,  upon 
Us  own  retorn,  as  an  executor  of  his  late  father,  John  Daven- 
port, Esq.,  tor  Uie  imder-mentioned  aitioles ; 

£  t.  d. 

Nine  servants  at  2U  9    It    0 

One  servant  at 0  10    S 

Three  carriages  at  TOa  10  10    0 

One  ditto  at  40a  }   0   0 

Ten  horses  at  2U  10  10    0 

Two  ditto  at  lOa  «d  110 

One  pony 0  10    6 

SU  dogs  at  121.  3  12    0 

and  claimed  toberelievedfrom  the  charge  on  the  groimd  that 
he  personally  did  not  keep  the  articles  in  qnaetioa  between 
the  Mh  April  1661  and  Blh  April  1862,  that  his  father  died  on 
the  18th  April  1862,  and  that  as  no  assessment  was  made  upon 
him  in  hus  lifetime,  he  as  executor  was  not  liable  to  the 
ciiarga  made  npon  falm. 

The  app,  stiU  keeps  and  uses  the  establishment,  with  the 
exception  of  one  or  two  articles  which  have  been  recently 
diaoontinoed. 

The  surveyor,  Mr.  K  Jamea,  in  support  of  the  assesemsnt, 
contended  that  he  was  decidedly  liable  by  43  Oeo.  3,  c  161,  a 
!>*,  which  enaoa, "  That  where  any  person  or  penons  charge- 
able with  the  dudes  hereby  made  payable  shall  die,  in  every 
aocb  case  tlie  executors  and  administrators  of  tbs  persons  so 
dying  shall  be  and  are  hereby  made  liable  to  and  charged 
with  the  payments  which  the  psrsons  so  dying  were  charge- 
able with." 

Ttie  CoTTiTniasioners  confirmed  the  assessment  ^t  the  app^ 
being  dlaaalisfled  with  their  determination  requested  a  case 
for  the  opinion  of  the  judges,  which  we,  the  onderalgned  com- 
mhisloners  who  heard  and  decided  the  appeal,  have  hereby 
Mated  accordingly. 

Rac^"'^}c<»»»tasione«. 

Pioorrr,  B.  and  Shsx,  J. — We  are  of  opinion  that 
the  detcTmination  of  the  conunissioners  is  wrong. 


Thursday,  June  26, 1862. 

(Before  Btxes,  J.  and  Wildb,  B.) 

Be  Wootr. 

House  used  for  purposes  of  business  only — 57  Geo.  3.  r. 
23 — Tito  roonu  only  occupied  by  apMceman  and  liis 
wife  to  take  care  of  the  premises. 

App.  claimed  exemption  from  the  charge  on  him  at  1804. 
for  house  duty  in  respect  of  a  house  used  for  purposes 
of  business  only,  he  residing  in  another  house  charged 
to  the  dtt^.  The  surveyor  contended  that,  as  a  police- 
man and  his  wife  inJuJiit  and  abide  in  two  of  the 
rooms,  the  party  was  not  entitled  to  the  exemption 
granted  by  the  67  Geo.  3,  c.  25,  s.  1.  T%!  Commis- 
sioners confirmed  the  charge  : 

Commissioners  right. 


At  a  meeting  of  the  commissioners  of  assessed  taxes  for  the 
parish  of  of  St  Qeorge,  Hanover-sqnare,  held  at  their  office,  II 
South  Uolton-street  on  the  7th  Xov.  1860: 

Mr.  Benjamin  Woolf  appealed  against  an  assessment  of 
180<.,  made  on  him  for  inhabited  house  duty,  at  6<1  hi  the 
pound,  for  the  year  1860,  of  Bond-street  Ficeadilly. 

Appi  stated  ttiat  the  whole  of  the  house  Is  used  for  businexH 
purposes,  and  no  one  resides  therein  except  a  policeman  and 
his  wife,  who  take  care  of  the  premises  at  night  and  that  he. 
the  aiip.,  does  not  have  any  benefit  fnnn  the  man  residing 
there,  nor  does  he  or  any  one  in  his  employ  have  anythtug 
cooked  there ;  the  app.  further  contended  that  he  Is  not  llabl» 
to  house  duty,  otherwise  every  empty  house  in  the  oocupatiuu 
of  a  policeman  would  be  liable. 

The  app.  states  that  he  pays  house  duty  on  his  private  houxe. 
which  is  in  another  district 

The  surveyor  submitted  that  the  app.  was  liable  to  (ha 
assessment  masmnoh  as  the  policeman  and  his  wife  inhabiting 
and  abiding  in  two  rooms  (the  attics)  took  the  case  ont  of  the 
exemption  allowed  by  the  S7  Oeo,  3,  a  2S,  a  1,  and  the  com- 
mlsstonsrs,  being  of  the  same  opinion,  conflnned  the  charge, 
whereupon  Mr.  Wolf  demanded  a  case  for  the  opinion  of  Her 
Majesty's  Judges,  which  is  hereby  suted  and  signed  oo- 
ootxlingly. 

Oto.  DoDD,  )  Commissioners  of 

Tbohas  D^iTiDsox.)    AisasMd  Taxes. 

Btlbs,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  right. 


Re  Bbathe. 

Post-office — Apartments  occupied  as  a  residence — 
48  Geo.  3,  c.  55,  sdied.  {B.) 
Postmaster  claimed  relief  from  house  duty  assessed  on 
him  at  SOL  for  his  dwelling-house.  He  contended 
that,  as  the  house  is  the  proper^  of  the  Crown,  and 
certain  rooms  therein  are  used  by  himself  and  liis 
assistants  for  official  purposes,  it  was  exempt  under 
case  1,  schedule  (B.)  of  the  48  Geo.  8,  c.  56  ;  but  if 
not,  that  the  assessment  ought  to  be  reduced  to  the 
annual  value  of  the  apartments  occupied  by  himself 
and  his  family.  The  Commissioners  confirmed  the  full 
assessment,  but  in  case  that  decision  should  be  found 
wrong,  and  that  the  app.'s  apartments  only  are  charge- 
able, they  considered  their  annual  value  20L : 

Commissioners  right. 


At  a  meethig  of  the  commissioners  of  assessed  taxea.  held 
at  the  Spread  Eagle  Hotel,  Bugby,  on  the  26th  Aug.  ISiiO,  for 
the  purpose  of  hearing  appeals  against  the  first  assessment  for 
the  year  1860-61 : 

John  Brayne,  of  Bugby  aforesaid,  postmaster,  upealed 
against  an  assessment  made  upon  him  of  601.  for  inhabited 
house  duW  for  the  year  1860.61  in  ren>ect  of  his  dwelllng- 
honse  at  Bugby  aforesaid,  in  a  portion  of  whloh  he  carries  on 
his  duties  of  postmaster,  and  relied  npon  the  following  ex- 
emption in  the  Act  48  Geo.  3,  c  ££,  schedule  (B). 

"  Case  1.  Any  house  beldnging  to  His  Majesty  or  any  of 
the  Boyal  family,  and  every  public  office  for  which  the 
duties  heretofore  payable  iiave  been  paid  by  Hla 
Majesty  or  out  of  the  public  revenue." 

From  the  app.'s  sutementnpon  oath  Oe  Commissioners  find 
the  following  facts : 

That  the  app.  is  dnly  appointed  postmaster  to  the  post-olBcs 
at  Bugby  by  Her  Majesty's  Postmaster-Osneral ;  that  he,  to- 
gather  with  his  wife,  one  child  and  two  domestic  servants, 
occupies  the  house  the  subject  of  the  assessment ;  that  certain 
rooms  In  the  house  are  used  by  the  app.  and  his  assistants  in 
tlie  discharge  of  his  official  duties  as  poslmaater,  but  which 
rooms  are  internally  oomieoted  with  tbe  remainder  of  tha 
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He  Whimpkk — Re  UiiwLis — Re  Uatks. 


[AssKuvo  Tutt. 


biMue  ooenpied  bj  hlnuelf  and  family,  the  whole  being  mider 
coe  and  toe  ■ame  roof;  that  about  tweWe  months  ago  the 
whole  hooae  was  pmehaaed  by  the  Crown,  up  to  which  period 
It  betooced  to  a  prlTale  indlvunal,  and  no  duties  bare  ever 
been  paid  by  the  Crown  or  out  of  the  publio  rerenne  in  reqieot 
of  the  hooM  in  qneition  or  any  part  thereof,  but  on  the  con- 
trary, the  window  duty  and  afterwardB  the  houae  duty  was 
always  paid  by  tbe  occupier.  The  app.  further  claimed  to 
have  the  assessment  reduced  to  the  anniuU  value  of  the  apart- 
ments occupied  by  hlnuelf  and  family.  But,  upon  the  fore- 
coing  facta,  the  Commlastonera  were  of  opinion  that  the  case 
did  not  oome  within  the  exemption  quoted,  and  conOrmed  tbe 
fall  assessment  (see  case  1507^. 

With  which  decision  the  app.  being  dinsstisfled.  and  re- 
ooestlng  a  case  for  the  opinion  of  Her  Majesty's  judges,  we; 
<M  majority  of  the  oommusionets  who  heard  the  same,  do 
hereby  state  this  case  accordingly.  Should  Her  Majesty's 
judges  be  of  opinion  that  the  decision  of  the  commissionen 
is  wrong,  and  thst  the  app.  is  liable  only  in  respect  of  the 
apartments  oooupled  by  him  and  his  family,  we  Bud  the  annual 
value  thereof  at  SOL 

12^  Jij;Non»  POL.,)  oommlssioneia. 

Btler,  J.  and  Wilbe,  B. — We  are  of  opinion  that 
the  determination  of  the  commissionen  is  light. 


Re  WmMPER. 

Haute  belmging  to  Her  Majesty — 48  Geo.  3,  c.  55 — 
Occupied  by  the  laeutenant- Governor  of  the  Tower. 

lAeutenant-Gacemor  of  the  Tower  of  I/mdon  chimed 
exemption  from  house  duty  in  respect  of  the  house 
occupied  by  him  in  the  Tower  as  a  servant  of  Her 
Majesty.  One  room  therein  is  fumidied  a*  an  office 
by  tlte  Commissioners  of  Works,  and  another  is  set 
apart  for  the  use  of  the  deputy-lieutenant.  The 
surveyor  contended  that  the  house  was  liable  to  assess- 
ment as  an  ordinary  dwelling-house.  The  Commis- 
sioners discharged  the  assessment,  considering  the 
Tomer  to  be  a  royal  palace  within  the  exemption,  case 
1,  Khed.  (A)  48  Geo.  3,  c.  55  .■ 

Commissioners  right. 

At  a  meeting  of  the  eommlastonets  of  assessed  taxes  for  tbe 
dlTtaion  of  the  Tower,  held  at  their  olBces,  Na  33,  Spital- 
■qnare,  Ulddlesex,  on  the  Cth  Match  1861 : 

Frederick  Whimper,  colonel  and  major  of  tbe  Tower  of 
Iiondon,  in  the  said  division,  appealed,  through  the  agency  of 
J.  Aubrey,  Esq.,  High  Bailiff  of  tbe  Tower,  against  a  charge 
made  ujion  him  for  inhabited  house  duty  in  respect  of  the 
house  occupied  by  him  as  Lieutenant-QoverDor  of  the  Tower 
for  tbe  year  from  the  Sth  April  I8i»  to  SIh  April  1860,  which 
charge  is  ss  follows,  viz. ; 


2fames  of  Street  or 
Place  Slid  Chris- 
tian and  8amame 
of  Occupier. 


F.  A  Whimper   ...     Lieut -Colonel 


Description  ss  to 
trade  find  purposes 
for  wlilch  tlie  pre- 
mises are  occupied. 


Rent 

or  anuual 

value. 


£80 


Duty. 


£f> 


On  behalf  of  the  app.  it  was  stated  that  the  house  in  question 
Is  the  Queen's,  and  occupied  by  the  app.  as  a  servant  of  Her 
Majesty,  and  by  her  command;  that  the  app.  has  no  per- 
maueut  tenure,  and  that  it  is  under  Her  Majesty's  control,  and 
is  purt  and  parcel  of  the  Tower  of  London,  which  is  and 
always  has  been  a  royal  palace,  and  is  therefore  exempt  from 
house  tax  (see  case  1,  sched.  B.  48  Geo  3,  c.  l>5).  The  app^ 
further  stated  such  tax  never  bad  been  paid,  and  that  he  was 
liable  to  removal  from  the  said  house  at  any  moment  Her 
Majesty  placed  any  other  of  her  servants  in  it 

The  appi  further  stated  that  two  or  three  years  since  a  de- 
mand for  land  tax  had  been  mode  in  respect  of  the  said  house, 
but  that  the  Lords  of  the  Treasury  had  issued  an  order  that  it 
was  exempt  from  that  tax.  and  that  it  had  never  since  tieenput 
In  assessment  or  applied  for. 

The  Hur^-eyor  contended  that  the  house.  Although  belonging 
to  the  Crown,  was  an  inhabited  houae  within  the  14  &  lA  Vict 
c.  3G,  aud  liable  to  duty  as  an  ordinary  dwelling-house,  and  in 
annport  of  the  assessment  cited  cases  2fi08  and  •JCOO. 

It  appeorad  that  the  house  in  question  bad  not  been  charged 
inhabited  house  duty  prior  to  18A* ;  but  the  income-tax,  under 
achedide  (A.)  duty  on  80<.,  bad  been  duly  assessed  and  paid  by 
the  appk,  but  that  Colonel  Whimper  says  that  it  was  so  paid 
by  him  in  error. 

It  was  also  shown  that  one  room  was  furnished  as  an  oflBoe 
by  the  Commissioners  of  Works  and  Baildinga,  and  that 
another  is  exclusively  set  apart  for  and  used  by  tlie  Depnty- 
Uentenant  of  the  Tower,  Iiord  de  fios;  the  remaining  por- 
tion is  furnished  partially  only  by  Colonel  Whimper,  but  no 
one  room  in  the  establishment  is  ezclndvely  furnished  by  him, 
bat  certain  fumitnie  is  added  for  bis  own  comfort 

The  ComiBlaslonen  discharged  the  aansunant,  couidBring 


the  Tower  to  be  a  royal  palace  within  the  msaniiig  of  the  ei- 
emptioo ;  whereapoo  Mr.  Ormcewood,  the  surteyoc,  reguBitsd 
a  case  for  the  optolaa  of  the  jodges,  which  we,  ths  sndenignid 
oqmmlsaiaosra  who  heard  aod  decided  the  appeal,  hsT«  iKt^ 
atiMed  aooonUngly. 

OKOMiOmn, 

JoaxOsnn. 

Jahxs  Oaio. 

Tboiim  Baonims. 

Btlb8,  J.  and  Wilde,  B. — ^We  are  of  opinion  tbat 
the  deteimination  of  the  commiuioiien  is  riglit. 


Re  Bawlb. 

Police  station — 48  Geo.  S,  c  55,  sded.  (B.) 

Police  station  assessed  to  the  house  duty  at  40/.  Six 
rooms  are  occupied  by  a  police  sageant  and  kiafamif 
and  three  constables  under  him.  The  part  OKUfiet 
by  the  app.  is  of  the  annual  tahe  of  15£  Ut  con- 
tended that,  as  the  premises  were  not  occmied  by  Ik 
officers  beneftcialb/,  and  as  the  whole  are  liable  to  tie 
reception  of  prisoners  and  may  be  used  as  hrk-upt, 
the  police  station  was  exempt  under  schedule  (A)  taie- 
4,  of  46  Geo.  3,  c.  66.  77ie  Commissioners  ditdiarjet 
the  attettmtnt : 

Commissioners  right. 

At  a  meeting  of  the  commissionen  of  issessed  taxen.  h«U 
at  Uie  Seadons-room,  at  Lawfords-gate,  Qloocester,  on  Toai- 
day.  Sept  SS^  I860,  for  hearing  appeals  against  the  first  nam- 
menta  for  tlie  year  1860-61: 

Sergeant  Oeoige  Bawle,  of  the  Qloaoeatershire  poUoo  ftm, 
appealed  against  an  assessment  made  on  the  police  staticsi,  la 
tbe  borough  of  Thorabury,  to  the  inhabited  house  duty  on  4*1 
value. 

Appi  atatad  that  (he  premises  in  question  are  a  police  stslica 
and  petty  sessional  court  belonging  to  the  coimty  of  Oloucesnr. 
and  that  six  rooms  are  occupied  by  himself,  his  family  nud  lbs 
thiw  police  constables  imder  him ;  that  the  part  occupied  bf 
asp,  Is  of  the  value  of  IK  at  the  onuide.  The  app  u/Qtais 
that  there  Is  no  beneOdal  Inhabitancy  In  him,  as  oonlemplsud 
by  the  InhaMled  Hooss  Duty  Act;  that  he  and  the  oonnlsbka 
are  under  the  orders  of  the  snperintendent  and  chlaf  eo- 
stable  of  the  county,  and  are  subject  to  removal  from  ststka 
to  station  without  notice:  that  the  premiaea  are  not  occoiM 
by  them  beneficially,  further  than  for  coimty  and  public  par- 
poaes,  and  they  pay  no  rent:  that  In  the  event  of  riots  or  other 
necessity  the  whole  of  the  premiaea  are  liable  to  the  receptioD 
of  prisoners:  *nd  that  police  stations,  being  lock-ajx  tad 
places  for  the  temporary  reception  and  conHnement  uf  pri- 
soners, are  exempt  from  house  duty  under  the  48  Uea  3.  c  ^ 
sohed.(&).  oaae4. 

There  is  an  tnlamal  oommnnioa&m  thronghont  under  Iba 
same  roof,  and  the  value,  as  regards  tbe  alx  flrst-mentioned 
rooms,  being  under  iOL.  is  not  disputed  by  tbe  surveyor  on  A» 
one  hand,  neither  is  the  value  at  which  the  whole  premlaas  u* 
rated  disputed  on  the  other  hand. 

The  surveyor  referred  to  cases  188IS,  2806  and  2131,  undtr 
which  he  contended  that  the  whole  of  the  premises  are  sssee- 
able. 

We,  the  Commissioners  present,  discharged  the  assensmsitv 
but  the  surveyor,  being  dimatisUod,  demanded  a  case  for  111* 
opinion  of  Her  Majeaty's  judges,  which  we  hereby  hiifB  sas 
allow. 

Otvan  nndsr  our  hands  this  Slst  day  of  Dec.  1860.  at  il» 
sesslona  room,  at  Lawfords-gate  in  the  aald  oountv. 

WituM  KiaxHoraa,)  commia»iune«. 

BrLKS,  J.  and  Wildb,  B. — ^We  are  of  opinion  tlist 
the  determination  of  the  commissionen  is  right. 


Re  Hates. 

Rooms  used  for  offices,  ^r^  in  the  Town-hall  at 
Wolvahampton — 18  Geo.  3,  c.  65,  sched.  (B.) 

Town  derk  of  Wolverhampton  c^pealed  aoainst  la- 
assessment  upon  the  corporation  at  SOOl.  house  tbly 
for  their  prenuses,  used  for  the  purposes  of'  offices  by 
the  town  clerk,  borough  surv^/or,  rate  collet-tor,  ft. 
Some  of  the  rooms  are  used  as  committee  rooms,  md 
there  is  a  haU  or  council  chamber.  There  is  an  islenaS 
communication  to  and  from  oBparts  of  the  hniUing. 
It  was  contentkd  that  the  preinises  were  exem/it.  as  tie 
only  part  occigiied  as  a  residence  by  the  hull  ^"■jP"' 
arahisvifawatunder  themmmil  voituof'JM.    The 
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[AMB88BO  Taxes. 


Commusioners  confirmed  the  asttatMent  with  rrference 
to  the  Act  48  Geo.  3,  c.  55,  tched.  (B.),  rule  5. 

Commiaiemtn  right. 

At  •  meettng  of  ths  oommtiidonen  of  ucwaaed  taxes,  held 
«t  Uie  Coin  Eiduuige,  Wolverhunpton,  on  the  lSd>  Feb.  1861, 
tor  the  porpoM  of  besrios  appeiUn  agsiniit  the  additional  flni 
AaaeMmenta  and  sapplementary  ehai-gsa  for  the  year  18S0.6I ; 

llr.  Edwtn  John  Hajrei,  aoUellar  and  town  clerk  ot  the 
bofougb  of  WolTerbainpt<ni,  appealed  against  an  aimesBment 
open  the  corporation  of  their  premises  to  the  inhabited  house 
duly,  at  the  sma  of  SOWI.  per  annnm. 

Ine  sppL  contended  that  the  inhabited  rooms  or  apartments 
bsreinaner  mentioned  are  under  the  Taloe  of  301  per  annum, 
sodihat  it  die  whole  ot  the  rooms,  Ac,  are  to  be  asseswd  the 
•SMSsment  ehall  be  on  such  snm  as  shall  be  Died  bjr  the 
Ineome  Tax  Commissioners  at  their  next  meeting,  it  being  con- 
iraded  oo  behalf  of  the  oorporallon  that  the  assessment  at 
WOl  Is  too  high,  and  that  16(M.  jwr  annum  a-onld  be  the  pro]ier 


The  parties  charged  are  "the  Corporatian  ot  Wolrcr- 
hsmpton."  They  are  In  fact  the  mayor,  aldermen  and  bur- 
nsses  acting  under  a  charter  of  Incorporation  under  the 
Hsaioipal  Corporation  Aei,  »  A  6  WUL 1  c  76;  they  also  act 
by  the  connoil  of  the  said  borough  as  the  local  board  ot  heallb, 
aidsr  the  Pablie  Health  Act  1848,  and  as  the  local  board  under 
the  Local  OoTemment  Act  18.5s.  The  prrmises  on  the  ground 
Boor  consist  of  tbc  town  clerk's  ofllc«coniprUingthr«e  rooms, 
the  soconntant's  clerk's  oDce,  borough  aurreyor's  office,  rate 
ouUeclor's  ofBoe  and  the  Inspector  of  nuissnoes'  olHoe :  the 
nmns  on  tb«  Urat  floor  consist  of  the  council  chamber  or  hall, 
an  anteroom  for  hall,  and  three  committee  rooms,  and  the 
rooms  on  the  eeoond  floor  are  occupied  sh  the  residence  uf 
the  hall  keepor  and  Us  wife,  they  hsvlnx  the  care  uf  the 
wbols,  which  la  one  entire  building.  The  hall  keeper  receives 
s  weekly  wage  of  tit.  which  is  paid  by  the  corporation. 
There  is  an  intamal  eammanioatlon  to  ami  from  all  parts  ot 
the  building. 

The  wholo  pmnises  are  vested  in  the  municipal  corporation 
aader  the  Municipal  Act,  and  the  local  board  pay  a  rent  of 
SM,  per  year  for  the  Joint  nse  of  the  property. 

The  ap|>,  oontended  that  the  bnlldinK  exospting  the 
spartmenta  ooeupied  by  the  hall  keeper  sod  his  wife,  and 
which  he  considers  under  the  value  of  20f.,  did  not  constitute 
sneh  an  "  inhabited  dwelUng>faouse  "  as  is  contemplated  by 
the  1st  seotiaD  of  the  U  *  lA  Viet,  c  US;  and  be  further  oon- 
Uoded  that  tha  "inliablted"  house  du»  is  a  tax  Imposed  and 
granted  in  lien  and  Instead  of  tlis  window  tax,  and  he  urged 
that  It  mustb*  assessed  andlevled  under  the  rules  in  schedule 
A.  to  the  48  Qao,  i,  cap.  ti,  and  not  aeoording  to  the  rules  In 
schedule  K ;  and  that  as  be  contended  no  window  tax  would, 
according  to  rale  »,  of  that  schedule  A.  be  payable  on  any 
other  part  <a  the  building  tiian  the  said  apartments,  and  these 
spartmenta  would  not  under  the  14  ft  16  Vict  be  charge- 
able, being  under  the  annual  value  of  WL,  they  were 
exempt 

The  surveyor  on  the  other  bond  contended  that  the  whole  of 
the  building  is  chargeable  under  rule  A  of  schedule  R  to  the 
said  Act  of  43  0«a  S,  and  cited  coses  Nos.  1&3,  367,  2086,  -^131, 
:f383.  337()L  S£3fl,  in  support  of  the  sst^essment ;  to  which  the 
sppa  replied,  that  taking  it  to  be  so  they  are  entitled  to  the  ex- 
emption ond«r  mle  S  of  exemptions  to  such  schedule  B.,  and 
that  in  either  view  they  are  not  chargeable. 

The  Commisaionera,  however,  considering  that  the  duties 
made  payakAe  upon  inhabited  dwelling-houses  by  the  14  ft  1& 
Viet,  notwlthatAnding  they  wei«  in  lieu  of  the  window  tax, 
shoold  be  charged  and  assessed  according  to  the  rules  and 
regntattiona  eootalned  h>  the  schedule  R  to  the  Act  48  Ueo,  3. 
c  a,  nde  A,  and  not  aocording  to  the  rules  and  regulations 
couained  io  the  rale  S,  schedule  A.  of  the  same  Act  conflrmed 
the  aaseasmeot,  with  which  the  app.  being  dlssatislled,  re- 
<)i>ssted  a  ease  might  lie  stated  for  the  opinion  of  Her  Uajesty 's 
judges,  which  te  hereby  stated  and  signed  accordingly. 

"raa  Wm.  FLtTCHW,)  Commissioners  of 
JosxTH  Bekmett,  S  Land  and  As- 
r.  H.  O.  RutBS.        )     seaaedTaxei, 

Bruss,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  right. 


Be  Manbt. 

Rooms  vatdfor  oariotupurpoee*  in  the  Com  Exchange, 
Wobatrnampton — Tmo  onb/  uted  as  a  restdenee. 

Afft.,  on  behalf  of  the  directors  of  the  Wolverhampton 
Com  Exchange,  appeakd  against  an  assessment  on 
their  preadtes  to  the  house  duty  at  276L  per  annum. 
The  miUiMg  consists  of  a  hall  used  as  a  com  exchange 
which  is  acrasionaUji  let  for  holding  concerts,  ^. ;  a 
netn-room  s  a  room  let  to  ironmasters,  which  is  also 
used  bg  (4s  District  Comaiifsioners  of  Taxes,  celUmt, 
law  Kortajf,  aad  two  other  rooms  in  which  thesecretary 
endkU  wtjk  emdfamify  reside.  There  is  an  internal 
[Hao.  Ca8<— Vol.  UL} 


communication  throughout.  It  was  contended  that  the 
premises  were  exempt,  as  the  only  part  occupied  as  a 
residence  was  under  the  annual  value  of  20A.  The 
Commissioners  confirmed  the  assessment  with  reference 
to  the  Act  48  Geo.  8,  c.  55,  sched.  (B.),  rule  5  .- 

Commissioners  right. 

At  a  meeting  ot  the  oommiaalonsrs  of  assessed  taxes,  held 
at  the  Com  Exchange,  Wolverhampton,  on  the  18th  Feb.  1861. 
for  the  purpose  of  hearing  appaab  ag^nst  the  additional  ttrst 
assessments  and  supplementary  charges  for  the  year  1800-1 ; 

Mr.  William  Manny,  solicitor,  Wolverhampton,  as  one  of 
the  directors  of  the  Wolverhampton  Com  Exchange,  appealed 
against  an  assessment  of  their  premises  to  the  inhabited  house 
duty  at  the  sum  of  370/.  per  annum. 

The  app.  admitted  for  the  purpose  of  the  appeal  that  tha 
asses-^ment  was  fair  if  the  whole  of  the  rooms  and  cellars,  ftc. 
hereinafter  mentioned  are  chargeable. 

The  company  is  incorporated  imder  the  Joint  Stock 
Companies  Act  and  their  building  consiBts  of  a  hall  nsed  as 
a  com  exchange,  and  this  room  is  frequently  let  for  the 
purpose  of  holding  concerts,  deliveiing  lectures  to  corn 
merchanLt  and  others  who  frequent  the  market,  and  who  pay 
vnrious  annual  sums  for  the  accommodation,  and  as  sn  auction 
room,  and  for  other  public  purposes;  a  general  newsroom, 
which  the  directors  Rupply  with  papers,  and  for  admittance  to 
which  on  annual  Dubscription  is  paid;  another  room  vdilch 
they  lot  to  the  Irocmastors  to  hold  their  weekly  and  quarterly 
meetings  In,  and  which  Is  also  used  by  the  Gommlssfonera  of 
Taxes  for  holding  their  appeal  meetings  In,  and  for  which 
they  pay  l.'w.  per  day.  and  for  other  pnrposes ;  cellar*  let  off  as 
distinct  holdings  for  warehousing  pnrposes;  a  room  1st  to 
solicitors  for  a  law  library ;  and  two  other  rooms  in  the  base- 
ment in  which  the  secretary  to  the  company,  his  wife  and 
family,  reside,  they  having  the  care  of  the  whole,  which  is  ona 
entire  building.  The  secretary  receives  a  salary  of  60f.  a-year, 
which  is  paid  by  the  directors.  There  is  an  internal  com- 
munication to  and  from  all  parts  of  the  building. 

The  app.  contended  that  the  boildlng,  excepting  the  apart- 
mente  occupied  by  the  secretary  and  his  wife  and  family,  and 
which  he  considered  imder  the  value  ot  301,  does  not  eon- 
stitute  such  an  "inhabited  dwelling-house  "as  is  contemplated 
b>-  the  1st  section  of  the  14  ft  IS  Vict  c  36,  and  ho  further 
contended,  that  the  "inhabited"  house  duty  is  a  tax  imposed 
and  granted  in  lieu  and  instead  of  duties  assessed  and  levied 
according  to  the  number  of  windows  or  lights  therein,  as  set 
forth  in  schedule  A.  according  to  the  roles  in  such  schedule 
A.  to  the  48  Oea  3,  c.  66.  and  not  according  to  the  rules  in 
schedule  R,  snd  that  as  he  contended  no  window  tax  would, 
according  to  rule  9  of  that  schedule  (A.),  be  payable  on  any 
other  part  of  the  building  thou  the  said  apartments,  and  these 
apartments  would  not  under  the  14  ft  15  Vict,  be  chargeable^ 
being  imder  the  annual  value  of  *M.,  they  were  exempt. 

The  surveyor  on  the  other  hand  contended  that  the  whole  of 
the  building  Is  chargeable  under  role  6  ot  schedule  R  to  the 
said  Act  of  48  liea  3,  and  cited  esses  Na  163,  367,  3086,  2131, 
■^28.3,  3.370,  2.'i38,  in  support  of  the  assessment;  that  such 
schedule  R  applies  to  the  inhabited  house  duty  authorised  to 
be  rahwd,  and  not  to  the  window  dntiea;  though,  even  taidng 
it  to  be  so,  they  might  be  considered  to  be  entitled  to  the 
exemption  under  rale  6  of  the  exemptions  to  such  schedule  R, 
and  that  In  either  view  they  an  not  chargeable. 

The  Commissioners,  however,  considering  that  the  dutlee 
made  payable  upon  Inhabited  dwelling-honses  by  the  14  ft  15 
Vict,  notwithstanding  they  were  in  usu  of  the  window  tax, 
should  be  charged  and  assessed  according  to  the  rules  and 
regulations  contained  to  the  sohedule  R  to  the  Act  48  Oeo.  8, 
0.  65,  rule  5,  and  not  according  to  the  rules  and  regulattone 
contained  in  the  rale  9,  scheonle  A.  of  the  same  Aet  con- 
flrmed  the  assessment ;  with  which  the  appi  being  dIsaatlBlled, 
requested  a  case  might  be  stated  for  the  opinion  of  Her 
Majesty's  judges,  which  Is  hereby  stated  and  signed  aooord- 
Ingly. 

Tna  Wij  Fi.«TCn«,|  Commissioners  of  Land 
F°T'g"S'S       }     ««lA.-»edTaxe. 

Bn.ES  J.  and  Wii.dk,  B. — ^We  are  of  opinioa 
that  the  determination  of  the  commissioners  i« 
right. 


Re  HoDOSOK. 

Offices  of  a  solicitor,  forming  part  of  his  dwelling-house 
—5  Geo.  4,  c.  44,  «.  4. 

Solicitor,  whose  rent  was  UL,  charged  to  the  house  duty 
at  26/.  One  of  the  rooms  on  Oie  gnmnd-Jloor,  with 
the  chambers  over  it,  is  used  as  his  office,  ami  the  office 
is  not  connected  internally  with  the  dweUing-hoase. 
He  contended  that  the  office  weu  exempt,  and  deduct- 
ing 01.  as  the  m^e  of  the  office  from  the  rait  that  the 
house  was  onhi  worth  16L  a-year,  andthat  therefore  he 
was  not  limit.     The  mavtyr  oppmed  the-  daim  of 
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He  RouiCTHwxiTB — Be  Wtatt — lU  Clakk. 


[ASSESSBD  TaXM. 


exemption  with  reference  to  the  5  Geo.  i,  c.  44,  but 
the  Commissioaeit  discharged  the  atsetanent : 

Commissionera  wrong. 

At  •  meeting  of  the  commlnloMra  toting  In  exeention  of 
the  Acta  relating  to  aeseaaed  taxea,  held  at  the  Coort-hooae, 
Keighley.  on  Monday,  Aug.  36, 1861 : 

Mr.  Hodgaon  la  a  aoUcitor  residing  at  Keighlejr,  baring  a 
hooae  at  the  annual  lenc  of  i-U^  iBsesaed  at  -KL,  one  of  tlie 
Tooma  on  tlie  ground-floor  of  thla  honae  with  the  chamber 
over  the  same  being  tued  oa  an  office  in  hla  profession  of  a 
solicitor. 

The  once  has  an  external  entrance,  and  is  not  connected 
Intemally  with  the  portion  of  the  bouse  aaed  as  a  dvrelling- 
IiODae. 

Ur.  Hodgson  appealed  against  the  obarge  upon  the  ground 
that  there  being  no  iutemal  communication  between  the  in- 
habited portion  of  the  house  and  the  room  used  as  an  olBoe, 
the  latter  should  be  considered  as  exempt,  and  that  deducting 
the  valne  of  the  office  estimated  at  eJL  from  the  rent  the  In- 
liabited  portion  of  the  boose  would  be  worth  181  only,  and 
therefore  that  be  was  not  liable  to  the  charge. 

Ur.  Irwin,  the  anrreyor,  contended  that  there  was  no  ex- 
emption In  the  Acta  of  Parliament  which  dearlr  applied  to  the 
case,  and  that  therefore  the  app.  should  be  held  liable  to  the 
chaige.  The  surveyor  further  pointed  out  that  the  exemption 
(vide  5  Gea  4,  o.  44,  a  4)  would  not  apply  to  this  case,  an  essen- 
tial condition  of  that  exemption  being,  that  the  person  to 
wbomsoch  exemption  is  granted  should  reside  in  a  dwelling- 
boose  or  part  of  a  dwelling-house  charged  to  the  inhabited 
luniBedn^. 

The  Commissioners,  however,  concurred  in  the  view  taken 
kythe  app.  and  discharged  the  assessment ;  whereupon  the 
anrreyor  demanded  a  statement  of  the  facts  of  the  case,  for 
the  opinion  of  Her  Majesty's  jade^  which  is  hereby  suted 
acoonllngly. 

Jiia  Bmoa,        >  Commissioners  for 
}»o.  Q.  SarDEX,!     Stancliffe  East 

Btles,  3.  and  Wildb,  B. — ^We  are  of  opinion  that 
the  determination  of  the  commissioners  is  wrong. 


Be  RouMTBWArrE. 
/VmnAouw— 43  Geo.  8,  c.  161, 1. 10. 

Farmer  charged  to  the  inhabited  house  dutv  at  20L  in 
reelect  of  a  houte  in  a  country  town  which  he  occupied 
with  a  farm.  The  farm-hnimings  are  on  tin  oppotite 
side  of  the  road  to  the  house.  He  contended  that  he  ought 
not  to  be  assessed,  (U  he  considered  the  house  without 
the  farm  not  worth  more  than  122.  a-t/ear.  The  Cum- 
tnissioners,  being  of  opinion  that  the  house,  with  the 
offices,  t/ards  and  garden,  was  of  the  annual  value  of 
201,  coiffirmed  the  assessment: 

Commissioners  right. 

At  a  meeting  of  the  commissionerB  of  assessed  taxes  acting 
Id  and  tor  the  divialon  of  Bockrose,  Esat  Biding  of  York,  held 
at  the  Qnean'a  Head  Inn,  in  North  Qrimston,  on  the  21st  Aug. 
ISSO,  for  (be  pnrpoaa  of  bearing  appeals  for  the  year  1860-61 : 

Jamea  Boonthwatte,  of  Howsham,  in  the  said  diviaion, 
tanner,  uqiealed  against  an  siseosiuent  made  upon  blm  of  2M. 
for  inhabited  house  duty,  at  6<1  in  the  poond,  in  respect  of  Us 
dwelling-house,  household  and  other  domeatle  olHcee,  yards 
and  garden  therewith  occupied. 

App.  stated  that  he  ooenpi«d  tbe  hooae  In  respect  of  which 
the  assessment  is  made  with  suble  and  gigbonse,  garden  and 
mil  othar  necessary  ootboildlnga  for  the  oocimatlott  ot  a  farm. 
That  the  house  is  a  farmboose,  and  togetbar  with  the  out- 
bolldlngs  mentioned  la  occupied  for  the  purpoaea  of  husbandry 
<»ly.  That  the  rent  of  the  honse  ana  farm  together  la  2301. 
per  annnm  excloaiTe  ot  tithes.  That  the  boose  Is  not  rated 
distiaot  from  the  farm  In  the  poor-rats.  That  the  hoose  is  in 
the  town  street  of  Howsham,  and  the  f  ann-bnildings  are  on  the 
oi^Maite  side  of  the  road.  That  he  considers  the  house  with- 
out the  farm  is  not  worth  more  than  lOIL  or  12/.  per  year,  l^at 
be  objects  to  state  what  rent  he  would  give  for  ttie  land  and 
faim-boUdlngs  if  there  were  not  the  boose  and  domestic  offices 
attached,  ^at  he  objects  to  state  wheUier  he  oonsiderB  Uie 
land  worth  as  much  as  9001.  wltboot  the  honse  attached  That 
be  objecta  to  state  on  hla  oath  that  be  would  not  give  fOl. 
a-year  for  the  boose,  pioTiding  be  bad  the  farm,  and  there 
was  no  booaa  oonvanient  which  he  coold  take  at  a  leaa  rent 
The  house  In  qoestlon  la  about  eleven  miles  from  York,  and 
about  nine  milea  from  Haltoo. 

The  Gcomilaakners  being  of  opinion  that  the  house,  tcaether 
with  the  hoosehold  ofEkies,  yards  and  garden,  oocupied  as  a 
farmhouse,  was  of  the  annual  valne  to  the  app.  of  SOIL  per 
annnm,  confirmed  Oie  taMnment ;  wbereopon  the  app,  being 
diasatlaaed,  dt^iandsd  •  cms  tor  tlx  ojiisiOD  ot  Her  Majeity'i 


jodgea,  which  we  the  ondersigned,  being  the  oommbaiooen 
who  heard  the  appeal,  do  hereby  state  and  sign  secotdingly. 

T  w  Rivnt.       1  Cflwtnisw  thftra 

Btles,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  determination  of  tlie  commissioners  is  right 


Be  WvATT. 
Shep—CabiMt-mater—U  j- 16  Ftct.  c  36. 

Cabinet-maker  churned  i  to  have  the  assessment  on  Vn 
reduced  from  9d.  to  (i<£  in  the  pound.  App.  exposed 
goods  for  sale  in  the  forecourt  of  his  premises,  but  he  had 
no  shop-window  on  the  groundar  basement  story.  Tke 
Commissioners  reduced  the  assessment  to  the  lower  duty : 

Commissioners  wrong. 

At  a  maetliig  of  the  oommisaloneia  aotiiw  In  the  exeeaUon 
ot  the  several  Acts  relating  to  the  dntiea  of  aasessed  taxes  to 
and  for  the  division  of  the  Isle  of  Wight  held  at  the  OuUdhall. 
Newport  on  Saturday  the  luth  March  ISSl,  tor  the  year  1860 
ending  Sth  April  1861: 

Frederick  Wyatt  of  West  Oowes,  in  the  parish  of  North- 
wood,  cabinet-maker,  appealed  against  the  chiuge  ot  Inhabited 
honse  duty  at  9<i  in  the  pound. 

The  app.  stated  that  goods  were  exposed  to  sale  In  the  fOf«- 
court  of  the  premlsea  There  is  no  shop-window  co  the 
ground  or  basement  story,  the  moms  being  dttad  up  and  used 
oocasionaUy  by  himself  and  his  family.  All  the  goods  in  the 
house  being  for  sale,  there  is  a  warehouse  at  the  back  of  the 
house  in  which  goods  are  deposited,  but  they  are  exlUbitsd 
only  in  the  avenue  or  court  in  front  of  the  building.  The  a|^ 
also  stated  that  he  oocasionaUy  lets  lodgings,  but  the  front 
rooms  on  the  ground-floor  arc  never  let  or  need  otherwise  then 
as  before  stated. 

The  Commisslonen,  referring  to  aminnte  passed  on  the 
4th  Sept  ISM,  whereby  it  appeared  that  the  assessment  opoo 
the  same  preinlsea  waa  reduced  from  M  to  Oct  in  the  paond, 
and  die  premises  in  queation  remaining  predaely  the  ssme  ss 
at  that  period,  ledooed  the  assessment  from  the  higher  to 
the  lower  rate  of  doty ;  bat  the  aurveyor,  contending  that  the 
premises  were  not  of  that  description  as  would  come  under 
the  denomination  ot  a  ahop,  demanded  a  case  for  the  optaiiui 
of  Her  Majesty's  jodgea,  which  we  hereby  state  and  sign  v> 
oordingly. 

Given  under  our  bands  this  €tb  day  of  Joly  186L 

H.  P.  UoHOOX,!  Commissianers  of 
A.  S.  HAaoxo.r    Aaaessed  Taxea 


BvLEB,  J.  and  Wildb,  B. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  wrong. 


Be  Clakk. 

Shop. 

App.  claimed  to  haoe  the  assessment  on  him  reduced  fnm 
Sd.  to  6d.  lie  keeps  n  registru  office  for  tervasls, 
sells  coals,  and  his  wife  sells  artifcial  flowers,  but  as 
no  goods,  wares,  or  merchandise  were  exposed  for  sak 
in  the  window  or  in  the  shop,  the  surva/or  contended 
that  the  premises  were  not  used  as  a  shop  within  tit 
meaning  of  the  Act.  The  Commissioners  confirmed^ 
assessment: 

Commissioners  right. 

At  a  meeting  of  the  oommlssioners  of  asseased  taxes,  hdd 
at  the  QuUdhalL  Bristol,  on  Tuesday,  Sept  la  IHI,  to  hetr 
iqmeals  against  tlia  lint  asaeasment  for  the  year  ISSO : 

Charies  dark,  of  20, 8t  Aogostioe's-plaoe,  appealed  agsiait 
an  assessment  under  sdwdole  B.  of  40(  at  M  in  the  pound 

The  app  stated  that  he  keeps  a  registry  office  tor  ssrranit 
and  alto  sells  coal,  and  that  Iiis  wife  has  treooently  sold  aitl- 
flcial  flowers,  and  ha  therefore  contended  tnal  he  was  only 
liable  to  be  charged  6d  in  the  pound. 

The  surveyor  contended  that  the  premises  were  not  osed  ss 
a  siiop  within  the  meaning  of  the  Act  no  goods,  wares,  or 
merchandise  being  expoaed  tor  aale  either  in  the  window  or 
the  shop,  the  tormar  being  filled  with  bills  of  servants  wanted 
or  wannng  sitnations,  andf  the  latter  being  fitted  tq>  as  a  wait- 
ing-room for  the  variooB  applicanta. 

The  OommlsBlonara  present  confirmed  the  aaaeasment:  but 
app.,  being  dissatisfied,  demanded  a  case  for  the  opinioa  ot 
Her  UajeaQr's  jndges,  which  we  hereby  sign  and  allow. 

QlTtn  under  oor  hands  this  22nd  day  of  Novembar  18(1,  at 
the  Oonndl-hoose,  Bristol 

Btlks,  J.  and  Wilde,  B. — Wc  arc  of  oinnion  that 
the  determination  of  the  commiesioncn  is  righL 
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AssEMEO  Taxes.]         He  Crosse— iie  Harwood — lie  Edis — Jie  Skinner.         [Assessed  Taxes. 


Re  Crosse. 

IxAourer  emphytd  as  coachman. 

8\oti  ehtargtdfor  a  servant  in  re^ct  of  a  man  who  it 
a  httourer  in  hiuAandry,  but  who  was  employed  daih 
to  drive  a  pony  carriage.     The  Commissioners  relieved: 

Commissioners  wrong. 

At  a  meethiff  of  the  commlDSlonen  of  land  and  aaseflaed 
tuM  for  th«  diairlct  of  Stow,  held  within  the  County  Court- 
booM,  Stownurket,  on  Uondaj,  An);.  27, 1860,  for  the  pnipow 
«(  faeuing  and  determining  appeals  against  the  flret  aaoeaa- 
BMnto  of  the  year  IMO-61 : 

WUllam  Croaae,  Eaq.,  of  One-home,  waa  aaaesaed  In  the  flnt 
nwnnieat  aa  foUowe,  tIx,  ;  £  t.   d. 

i  aenranta  .'. 2    3    <^ 

1  fonr-whrnl  oaniage 3    0   0 

1        ,  - 1    0   0 

I  two-wheel       „       o  10   o 

1  hone,  £ 0  10    6 

i  ponlea 110 

«dog» 14    0 

'  He  made  a  retnin  of  one  nrrant  only  at  If.  la,  but  waa 
<liailKed  by  the  sarveyor  for  another,  in  respect  of  the  servtoea 
<if  a  person  who  waa  employed  to  drire  Mr,  Crosse's  pony  and 
csniage. 

The  assessor,  Mr.  Jacob  Qreen,  attended  on  behalf  of  Mr 
Crosse,  who  la  a  cripple  and  blind,  and  appealed  against  the 
•  diarge  for  the  second  serrant 

Be  stated  that  the  person  for  whom  the  aptk  was  charged 
la  a  labourer  in  hosbaudry  employed  to  drlTe  Mr.  Crosse 
monimg  and  afternoon,  when  the  weather  permits,  for  the 
bsaeUt  of  Ur.  Cmese's  health,  and  for  other  purposes,  and 
when  not  so  engaged  the  man  is  employed  In  haabandry. 

He  farther  statM  that  the  serrant  who  grooms  and  attends 
^  the  pony  and  carriage  is  the  person  of  whom  Mr.  Crosse 
tnadeareturiL 

The  surveyor  (Mr.  David  Bodon)  contended  that,  as  the 
(sboorer  waa  employed  In  the  capacity  of  coachman,  the  app. 
ma  clearly  liable  to  the  charge,  and  fa)  support  of  this  view 
nfsned  to  rule  «  of  the  IT  A  IS  Vict  c  90< 

A  majority  of  the  commlssioiiars,  however,  were  of  optnton 
that  the  labourer  employed  to  drive  Mr,  Crosse's  carriage  was 
tMt  a  coachman  within  the  meaning  of  the  Act,  and  therefore 
'nUeved  the  aptu  from  the  chaise  for  the  second  servant 

Whereupon  the  surveyor,  being  diasatisaed  with  the  decision, 
•dwnanded  a  case  for  the  opinion  of  the  Judges,  which  we,  the 
■Mjority  of  the  commlsslonera  present,  hereby  state  and  sign 
■acoonllBgly, 

§?r:^D^[Sju}c<»m..-onen. 

Btlbs,  J.  and  Wilde,  B. — ^We  are  of  opinion  that 
die  determination  of  the  commissioners  is  wrong. 


Re  Harwood.. 

Stperintendent  of  police— \9  j- 17  Viet.  c.  90— Servant 
— Dog  not  his  property. 

Superintendent  of  police,  who  was  assessed  for  a  two- 
wheded  carriage  and  horse,  charged  for  a  servant  in 
"sped  of  the  gratuitous  services  of  one  or  other  of  the 
pokeemen  who  looked  after  his  carriage  and  horse. 

■Charged  also  for  a  dog  whiiA  never  belonged  to  him,  but 
which  was  the  property  of  a  prisoner  urhom  he  had 
conveyed  to  gaol.  App.  had  given  the  dog  away,  and 
had  tried  to  hse  it  several  times,  bat  it  always 
returned  to  him.     The  Commissioners  relieved : 

Commissioners  right. 

At  a  meeting  of  the  commissioners  of  assessed  taxes,  held  at 
X)amUatoii-liaU,  Bromyard,  on  the  4th  Feb.  IMl,  to  hear  ap- 
peals agalnat  die  addWonal  charges  (or  the  year  I8G(MI : 

Daniel  Hwwood,  saperintendeut  of  the  county  police  for 
the  division  of  Bromyard,  appealed  against  a  dutrge  made 
spcm  him  for  a  servant  SIa  and  dog  12i.  App,  is  assessed 
upon  his  own  return  for  one  two-wheel  carriage  12j.  and  one 
wns  IIj:,  which  horse  and  carriage  are  grxiomed  and  cleaned 
sad  the  horse  harnessed  and  taken  In  and  out  of  the  carriage 
ta  occasion  may  require,  somethnea  by  the  app.  himself  and 
scnettmes  by  one  or  other  of  the  policemen  who  happen  to  be 
off  duty,  whoee  services  were  gratuitous  and  he  was  quite  at 
'iilMi^  to  iefBB& 

^  It  appears  the  dog  belonged  to  a  priaoner  whom  the  app. 
^oBvayed  to  Hereford  gaol  nearly  two  years  since,  and  he 
statedthat  ha  had  lost  the  dog  in  various  places  wiUi  a  view 
of  fSQIng  rid  of  it ;  that  he  hiui  also  given  it  away  to  various 
ytlm  bnt  that  it  had  always  returned ;  that  he  dares  not 
^MiM^l^ortaawouldrender  himself  liable  to  be  summoned 
,  If  the  late  prisoner  (who  had  been  re- 


leased for  some  considerable  time)  should  come  forward ;  and 
that  be  has  never  fed  it  himself,  but  that  he  does  not  deny  bin 
children  may  have  done  sa 

The  surveyor,  Mr.  Bobert  James,  cmtended  that  inaamnch 
aa  one  or  other  of  the  poUceman  had  acted  in  the  capacity  ot 
groom  although  not  aa  a  aervant  to  his  employer,  yet  as  such 
employer  waa  chargeable  to  the  duty  on  a  carriage  he  was 
decidedly  liable  to  the  duty  tor  a  aervant;  and  In  support  of 
his  views  referred  to  cases  numbered  S4m,  3014  and  2M4 ;  and 
that  he  was  also  liable  to  the  dn^  for  a  dog,  unless  he  proved 
that  the  owner  was  duly  aaaesaed  for  the  same,  which  he  had 
failed  to  do,  and  referred  to  caaea  nombered  3487  and  3647. 

We,  the  0>mmisBioner8  present,  relieved  the  app. ;  where- 
upon the  surveyor,  being  dissatisfied,  teqnested  a  case  for  the 
opinion  of  Her  Majesty's  judges,  whlcn  we  state  and  sign 
accordingly, 

^^.5^r}^°-^»™"' 

Btles,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  ri^t. 


Re  Edis. 

Shep-boy  employed  to  clean  boots  and  shoes,  jic. — 
16  5-17  Vict.  c.  90. 

Stationer,  who  had  no  horse  or  carriage,  appealed  against 
a  cliarge  of  10s.  &d.  for  a  servant  m  respect  of  a  lioy 
engaged  to  clean  knives  and  forks,  boots,  ffc,  and  to 
act  as  errand  boy  of  tlie  shop ;  he  neither  boankd  nor 
lodged  in  the  house.     The  Commissioners  relieved: 

Commissioners  right. 

At  a  meeting  of  the  commissioners  of  assessed  taxes  acting 
in  and  for  the  borough  of  Hunttngdon,  on  the  3lBt  Aug,  1861 : 

Robert  Edis,  of  the  parish  of  8t,  Benedicts,  in  the  said 
borough,  stationer,  appealed  against  a  charge  of  lOf,  6dL  for  a 
servant. 

The  appi  stated  that  between  April  ISCO  and  April  1861  he 
had  a  boy  in  his  service  who  was  under  eighteen  years  of  age,  to 
whom  he  paid  3<.  Sd  a-week  wages,  bnt  he  neither  bovded 
nor  lodged  in  the  house. 

The  app  keeps  neither  horse  nor  carriage,  and  the  boy  waa 
engaged  to  clean  the  knives  and  forks,  boots  and  shoes  of  the 
famij^,  and  to  act  as  errand  boy  of  the  shop 

The  Sftp.  contended  that  the  boy  was  not  employed  in  any 
of  the  c^iacitiea  enumerated  in  statute  16  ft  17  Vict.  c.  tm, 
schedule  C. 

The  Commiseloners  relieved  the  app. 

The  surveyor,  being  dissatisSed  with  this  decision,  requested 
a  case  for  the  opinion  ot  Her  Majesty's  judges,  and  referred 
to  case  Na  3fS76. 

We,  the  majority  of  the  Commissioners  who  heard  and  d&- 
termlned  the  appeal,  have  accordingly  stated  and  signed  the 
case. 

Dixsis  Herbkkt. 

W>1.  FOKULUC. 

Byles,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  right. 


Re  Skinner. 

Riding-master  employing  men  to  groom  horses,  (^.,  used 
for  private  purposes — Claimed  exemption  under  his 
excise  licence  for  horses  ridden  by  hit  sons  to  teach 
pupils  to  ride— 16  ^17  Vict.  c.  90. 

^ding-master  charged  for  a  servant  in  respect  of  the 
services  of  one  of  hts  stablemen  who  was  employed  to 
clean  his  two-wheeled  carriage  and  horses,  which  it 
was  contended  were  used  for  private  purposes  so  as  not 
to  be  exenMfrom  the  assessed  taxes  under  his  excise 
licence.     The  Commissioners  relieved: 

Commissioners  wrong. 

Charged  also  for  three  horses,  (clied.  K.,  for  which  he 
claimed  exemption  under  his  excise  licence.  The  sur- 
veyor contended  that,  as  the  three  hones  charged, 
although  taken  indiscriminately  from  the  twenty 
licensed,  were  ridden  by  the  app.s  sons  and  assistant 
in  teaching  the  pupils  to  ride,  they  could  not  be  con- 
sidered  to  be  let  for  hire  so  as  to  be  exempt  from  the 
assessed  taxes.     The  Commissioners  relieral: 

Commissioners  right. 

At  a  meetfaig  of  the  eommlsBionan  ot  land  and  aaseased 
taxes  acting  in  and  (or  the  borough  ot  HaaHngs,  Sussex,  held 
at  the  ofllaa  ot  their  clerk,  on  the  181b  Sept,  IIWO^  for  the  par* 
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A88S88Ei>  Taxes.] 


Be  Frt — He  Kebkiuou — He  Balluatcuett. 


[Al»8KS8El>  TaXEI. 


poM  of  hearing  and  determining  appmli  againU  the  Hrat 
asnemmenla  of  anesaed  taxes  tor  tlM  year  1860  ending  April 
«,  imil : 

Mr.  Tbomaa  Skinner,  of  the  Harold  Mew*,  St  Leonardis 
llverjr-iitable  keeper  and  riding-nuster,  appealed  againat  an 
aeseeiauent  ot  i  t.   A 

1  aerrant  110 

1  two-wheel  carriage  drawn  by  one  horae    0  1£    0 
3  horma  (arhed.  E.)  3    S    0 

The  Crown  Borreyor  ntated  to  the  oommiaeioneni  that  the 
•saeBBment  for  a  aerrant  was  in  respect  of  one  of  app's  stable- 
men employed  In  grooming  app's  carriage  and  horses ;  the 
two-wheel  carriage  asaeaaed  was  a  gig  used  in  driTlng  ahoot 
the  town  for  orders;  and  that  the  horses  were  ridden  by  the 
app*s  two  sons  and  bis  assistant,  in  his  business  as  a  ridiag- 
masler,  in  teaching  their  pupils  to  ride,  and  In  accompanj-ing 
riding  parties. 

Mr.  SUnser  grounded  hlanon-UabOity  on  the  facta  that  the 
carriage  and  horses  were  included  in  a  licence  to  let  twenty 
carriages  and  thirty  horscN  granted  to  him  by  the  Board  of 
Inland  Bevenne ;  that  the  carriage  was  used  entirely  in  hia 
business,  having  his  name,  address  and  occupation  painted  ou 
a  board  affixed  Iwhiod,  which  was  removed  when  the  carriage 
was  let  to  hire ;  and  that  the  horses  ridden  by  his  sons  and 
his  amlstant  weie  taken  indiscriminately  from  his  stables,  no 
particular  horaea  being  kept  for  thetr  exclusive  use,  and  that 
when  they  accompanied  their  cuatomeni  an  extra  charge  was 
made. 

The  surveyor  contended  that  Mr.  Skinner  waa  liable  to  the 
assessments  for  the  horses,  on  the  ground  that  the  licence 
granted  by  the  Board  of  Inland  Revenue  was  for  liorses,  and 
solely  to  let  for  hire,  and  that  when  they  were  ridden  by  his 
aona  and  assistant  they  could  not  be  coiuidered  to  be  let  for 
hire,  and  referred  to  cases  2407,  2408  and  24(18,  and  to  the  fol- 
lowing letter  from  the  Board  of  Inland  Revenue  to  the  clerk  to 
the  commissioners  of  the  district  on  the  subject: 

"J*  "  Inland  Bevenue,  Someraet-house, 

London,  W.C. 

10th  June  1880. 

Sir, — With  reference  to  your  letter  of  the  9th  inst.  I  am 
directed  to  infonn  you,  that  horses  ridden  by  riding-masters 
and  their  assistants  in  teaching  their  papUa,  and  included  in 
their  excise  lioencea,  are  liable  to  the  assessed  tax  duty  imder 
■cheduleE.  I  am.  Sir, 

Robert  Orouae,  Esq.  Your  obedient  Servant, 

(Signed)  T.  S.iaoinrr." 

Also,  that  Mr.  Skinner  was  liable  to  assessment  for  the  gig. 
It  not  being  such  a  descriptton  of  vehicle  as  was  Intended  by 
the  exemption  under  in  ft  17  Vict  c.  90,  sched.  D.,  aud  referred 
to  oaaea  2tO<>  and  iH'J;  and  that  the  tact  of  the  board  on 
which  the  name,  &c.,  were  painted  could  at  any  time  be  taken 
off  would  render  it  liable  to  asscHsment,  and  referred  to  case 
1919.  Id  support  of  the  assessment  for  the  servant,  he  stated 
that  If  Mr.  SUnner  was  liable  for  the  horaea  and  oartiagea  he 
would  be  liable  for  the  servant  as  weU. 

The  Commlaslonera  discharged  the  wliole  of  the  assessment ; 
whereupon  the  Crown  surveyor  demanded  a  case  for  the 
opinion  of  Her  Majesty's  judges,  which  is  hereby  atated  and 
«igned  accordingly. 

Olven  under  our  hands  this  28th  day  of  Feb.  186L 

/  Commissioners  of  Assessed 
FnBDBRic  TicsiiiritsT,  1  Taxes  for  the  division  of 
Tuoius  BiCK&  1     Hastings  borough,  in  the 

{,    county  ot  Snaaex. 

BvLBS,  J.  and  Wilde,  B. — VTe  are  of  opinion  tliat 
the  determination  of  the  commissioners  is  right  as 
to  the  three  horses,  but  wrong  as  to  the  servant  and 
<!arriage.  

lie  Fav. 

Similar  to  the  preceding  cote. 

At  a  meeting  of  the  commissioners  of  land  and  asseased 
taxes  acting  in  and  for  the  borough  of  HastingB,  Sussex,  held 
at  the  offlos  of  their  clerk  in  the  said  boroogh,  on  the  liHh 
Sept  1800^  for  the  purpose  of  hearing  and  determining  appeals 
against  the  flmt  assessments  of  assessed  taxes  for  the  year 
1880  ending  April  6,  1861 : 

Hr.  Fiedcriek  Fry,  livery-atable  keeper  and  riding-master, 
Bastinga,  appealed  against  an  aasesament  of 

£  $.   d. 

1  aervant. 110 

1  four-wheel  carriage *   0   0 

3  horaea t    X    0 

The  Crown  aurveyor  stated  to  the  oommiaaioneni  that  the 
servant  waa  one  ot  the  app,'*  stablemen  employed  in  grooming 
hia  carriage  and  horaea;  that  the  carriage  waa  a  toup.wheel 
chaiae  need  by  him  for  private  porpoaes  In  gobig  to  hia  fann, 
and  in  occaalanaUy  driviDg  hia  family  oat;  aitd  that  one  ot 
the  honea  was  the  one  ridden  and  driven  by  hlmaelt,  and  the 
other  ridden  by  hia  assistant  In  bis  buaineaa  aa  a  riding-maater. 

Mr.  F17  grounded  hia  non-UaMIl^  on  the  fact  that  the 
oarriage  and  horses  were  included  m  a  Ucenoe  to  let  nine 
carxiagea  and  twelve  horsea  granted  to  him  by  the  Board  of 
Inland  Bevenue. 

Th«  Ooimnlaaioners  coaflrmedHie  aiaeiaaiuunt  ot  thesBTvant, 
oarriaga  and  one  horse,  but  dlaohargad  the  aaaiiawiiiiiil  on  Iha 
«e««id  bone  lUden  by  (he  aaaiMant  i  whsraspCB  tb*  somrar. 


having  need  similar  arguments  in  support  thereof  u  tn  the* 
accompanying  case  of  ttt  iSh'im^r,  demanded  a  case  for  the ' 
opinion  of  Her  Majeaty's  judgea,  which  is  hereby  DUted  tnl 
signed  accordingly. 
Oiven  under  oar  handa  this  28th  day  ot  Feb  1S6L 

)  Commisaionenof  AsMated 
Fredxric  Ticsacmr,  f  Taxee  tor  the  dlrision  ot 
Thomas  Hicks.  (     Haatings  borough.  In  die 

)     ooanty  of  Soaaex. 

Btles,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  determination  of  the  commissioners  is  right 


He  Kbbkidoe. 
Similar. 

At  a  meeting  of  the  commlaaianeni  of  land  and  asseaaed' 
taxes  acting  in  and  for  the  borough  of  Hastinga  Suiaei,  taeU 
at  the  otBce  of  their  clerk  iu  the  said  borough  on  the  luthSept 
I860,  for  the  purpose  of  hearing  and  determining  appeals 
against  the  first  assessments  of  assessed  taxes  for  the  yaor 
I860,  ending  AprU  i,  1861 : 

Ur.  Ueofge  Frederick  Stanley  Kerridge,  ot  the  Swan  Uew^ 
Hastings,  Uvery-atable  keeper,  riding-maater  and  horse  deslic, 
appealed  against  an  assessment  of  £  a  d 

1  servant    „. 1     1    U 

I  two-wheeled  carriage 0  15   0 

3  horses 3    S    0 

The  Crown  surveyor  stated  to  tile  oommiwioners  that  the 
servant  was  one  of  the  app's  stablemen  employed  in  grooinhig 
his  homes  and  carriage,  the  two-wheeled  carriage  was  a  gig 
used  by  him  in  his  baBines^  and  that  the  horaea  were  ri<U«a 
by  hbnself  and  hia  two  assistants  in  his  buaineaa  as  a  ridint- 
master. 

Mr.  Kerridge  grounded  his  non-liabtUty  on  the  facts  that  the 
carriage  and  horsea  were  included  in  a  licence  to  let  tflcea 
carriages  and  twenty  horses  granted  to  him  by  the  Board  of  Is- 
land Iteienue:  that  the  carriage  waa  used  entirely  ia  his 
business,  having  hia  name,  address  and  occnpatian  painlsd  ca 
a  board  afBxed  behind,  which  was  removed  whan  the  caniafs 
waa  let  for  hire ;  and  that  the  horses  ridden  by  himaelf  sot 
his  aaaistants  were  taken  indiacriminately  from  Ua  stablaaae 
particular  horses  behig  kept  tor  their  eiclnaive  use,  and  that 
when  they  accompanied  their  co-stomers  an  extra  charge  was 
made.  Ue  also  contended  that  aa  he  was  assessed  to  the  hone 
dealers  duty  hr  or  any  one  in  bis  employ  could  ride  his  honok 
oil  of  which  were  for  sale,  without  rendering  them  liatale  to- 
assessed  taxes.  He  likewise  produced  an  aoooonk  book,  jmt- 
porting  to  show  that  the  hoiaee  ridden  by  hia  aaalatants  vers 
let  to  them  at  so  much  per  week,  dated  from  the  oommenee- 
ment  ol  Aug.  1880,  which  waa  not  entertained  by  the  C«ai- 
mtssioners. 

The  Crown  suneyor  In  support  of  the  aasesament  made  aae 
ot  similar  arguments  aa  those  employed  in  the  aocompsnying 
case  ot  He  aUnner;  he  alao  contended  that  Uie  tact  d  Hi. 
Kerridge's  being  assessed  for  hoiae  dealera  duty  did  not  slknr 
him  or  the  assistants  employed  by  him  in  his  business  sa  a 
riding-master  to  ride  hones  free  of  duty,  and  that  the  fact  of 
the  horses  being  let  by  the  week  to  the  men  waa  merely  aa 
evaalon  ot  duty  whteh  ooakl  not  be  aaactkmed  by  the  Legis- 
lature. 

Tha  Commissionera,  however,  relieved  the  appL  tran  tk» 
whole  of  the  aasessment ;  whereupon  the  aorveyor  demanded 
a  case  tor  the  ophilon  of  Her  Majeaty's  judgeai,  which  ia  herehy 
stated  and  signed  aoeordingly. 

Uiven  tmder  our  bands  Uiia  28th  day  ot  Felx  186L 

/CommisaUAers  of  Asaeaaed 
FntDBKic  TiaiaiaT,  J  Taxes  tor  the  diviaioa  rf 
TaoMAS  Hicks.  'S     Haatinga  boroogh  hi  lbs 

(.    ootmty  of  Sasaex. 

Btles,  J.  and  Wilde,  B. — ^We  are  of  opinion  that 
the  determination  of  the  commissioners  u  right  a* 
to  the  horses,  but  wrong  as  to  the  aervant  and 
carriage.  

2ie  Ballhatohett. 

TwiMchmled  carriage  charged  to  the  aetCMted  taxee.  iMth 
tea*  uttdfor  carrying  pa$tenger$  before  the  tahmg  ad 
of  the  excite  /icsnce— 16  fr  17  I'ict.  c  90. 

App.  chimed  to  be  relieved  from  a  charge  on  him  for  tie 
year  I8C1-2, /or  a  carrier's  cart  at  IL  Ot.  Sa.,  ntd' 
oceatiomdfy/or  carrying  pamenqert,  on  <Ae  gnmad  »/ 
his  having  taken  mt  an  excite  &eence  to  let  tke  carriage 
for  hire  in  April  1861.  The  airveyor  contended  that 
the  licence  would  not  entitle  the  party  to  exemptiea 
watil  the  year  commencing  6th  April  1868.  7'Ae  Om- 
mittionert  relieved : 

Committionert  wrong. 

At  a  meeliag  of  the  oommlaalaasra  at  load  aal  aass^id 
tausaotlBf  taiaadtortkaiUTtaloaofHaTtM;  Oarsa^  heidtf 
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JUSKSRKD  TaXBS.] 


Jte  Baylet — Re  GuFFiTHg — Rt  CoBBicrr. 


[Assessed  Taxes. 


tht  Globe  Hotel,  Newton  Abbott,  on  the  29th  Ans.  IWl,  (or 

the  pnipoae  of  hewing  appeals  cgainit  the  fliM  MMeamenla 

nude  for  the  Teex  1861,  endinc  5th  April  1862 : 

ThomM  Beuhstehett,  of  Ipplepen,  a  buket-maker,  appealed 

I  afafaut  anaMeeamentof  U  6a  8dL,  under  shedole  D.,  in  respect 

'  «C  a  eaniace  with  two  wheels  used  oocaslonslly  to  carry  paa- 

aenfera,  and  Ilk  6d,  nnder  schadale  F,,  (or  a  horse  used  to 

-draw  the  said  carriage. 

He  claimed  to  be  raUeTod  (rom  the  charge  to  the  ameased 

ineafor  the  ;a»r  IIWI,  endbig  Mh  April  1862,  apoo  the  ground 

•«(UahsTtiig  taken  oat  a  Ucenoe  in  April  18C1  to  let  the  said 

aitides  to  hire,  and  had  since  that  period  paid  duty  (or  the 

same  to  the  exdaei 

The  Commissioners,  being  of  opinion  such  licence  would 
..«xempi  htm  from  the  dntieB  to  the  assessed  taxes  charged  for 
(be  current  year,  reliered  him  from  the  assessment,  but  Mr. 
Xsttby,  the  Crown  surveyor,  contended  that  the  assessments 
to  the  sasessed  tax  duties  for  the  current  year  being  made 
■pen  articles  kept  or  used  Iwtween  Mh  April  1H60  and  sth 
April  1861,  the  (act  o(  the  Ucenee  being  taken  out  hi  April  1861 
iwoold  not  entitle  the  party  tc  exemption  from  the  duties 
chaigeable  nnder  the  Assessed  Tax  Acts  until  the  year  com- 
mencing ftth  April  1862 ;  he  therefore  demanded  a  case  for  the 
opislon  of  Her  Majesty's  Jndges,  which  we  hereby  sign  and 
allow  accordingly. 
Witness  Onr  hands  this  27th  day  of  Dec.  1861. 

Wu.  Flamank,)  Commissioners  of 
Wh.  Ckxsd.     )    Assessed  Taxes. 

Btxes,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  detenninatioii  of  the  commifsionen  is  wrong. 


Re  Batlet. 

C&iwif  of  exemption— \6  ^17  Vict.  c.  90— Farmer'* 
carriage  built  litx  a  dog-cart. 

■Farmer  daimed  exeimtimt  for  a  two-wheeled  carriage 
vted  nlefy  in  hie  otutaen,  never  far  pltamare ;  the 
earriage  was  constructed  like  a  dogcart,  to  carry  four 
persons  back  to  back.     7%e  Commissioners  coiifirined: 

■  Commissioners  right. 

At  a  meeting  ot  the  oommtasioneni  of  assessed  taxes  sctlng 

I  lor  the  district  of  Holaworthy,  Devon,  held  at  ihe  Whits  Hart 

Hotel,  Holsworthy,  on  the  list  Aug.  1861,  for  the  purpose  of 

hearing  appeals  againat  the  Urst  assessments  (or  the  year 

-«0dlagMi  April  1M2: 

Kr.  Daniel  Bayley,  of  the  parish  of  Clawton,  Devon,  farmer, 
-■HKislsJ  against  a  charge  of  lit.  tot  a  two-wheel  carriage 
aadar  aehe&le  D. 

The  appk,  on  being  sworn,  stated  that  ha  kept  the  earriage, 
.a  dogcart,  entirely  (or  agricaltnral  purpoaea,  and  it  was  only 
■asd  in  his  trade  aa  a  (anner;  it  had  never  been  used  (or 
iImsu*  ;  it  was  eODStnieted  to  eany  (onr  persons,  who  sat 
M^  to  bask  in  it;  tthaaadaaboardand  three  ipriiigs,  steps 
-<B  each  side  in  liont,  but  none  at  the  back.  VHian  more  than 
^twopenona  rida  in  It  the  back  is  let  down  as  a  footboard,  and 
.  glgnaineaa  la  used  with  horse  drawing  it 

The  surveyor  oonlanded  it  waa  a  dogcart,  and  did  not  come 
'  wittiin  the  exemption. 

The  Commiauoneis,  concurring  with  the  surveyor,  oon- 
'  dnasd  die  charge. 

The  tm.  thereupon  demanded  a  case  for  the  opinion  of  Her 
Ibjestyii  judges,  which  we  hereby  state  and  sini  acoonlingly. 
Walter  Wic  llKiJsruu,^  Commissiaaers 
WnJUAX  EoocoHBC.        )       present 

Btlbs,  J.  and  Wilde,  B. — ^We  are  of  opinion  that 
the  determination  of  the  commissioners  is  right. 


Re  Gjutfrhs. 

Gaims  of  exemption— 16  ^*  17  Vict.  c.  ^fh-Light  cart 
on  ipriiiyt — Used  to  markets  and  fairs. 

Similar  ckumfor  a  light  eart  on  ^rings,  marked  with 
the  name,  jr.,  used  by  am.  or  his  wife  and  famib/  to 
fair*  and  markets,  usaaUy  taking  with  them  tlteirfarm 
produce.     The  commissioners  confirmed : 

Commissitmen  wrong. 

At  a  meeting  of  land  and  assessed  tax  commissioners,  held 
■  «*  die  Ohniah  Boose  Inn,  Forden,  on  Saturday  the  24th  August 
Ml,  for  the  purpose  of  hearing  appeals  against   the  first 
SMMBaent*  (or  the  hundred  of  Canrss  Lower:— 

Kr.  John  QrilBths,  (armer  and   pig   dealer,   o(  Forden, 
•ipsaled  against  a  charge  made  on  turn  (or  a  two-wheeled 
-««risgs.Ua 

On  sxsmlnatian  It  appeared  that  the  vehicle  in  question 
<wUeh  was  produced  to  the  commissioners)    Is  a  light  cart 
■  sc  the  construction  generally  used  by  (amwrs  and 
'  I  in  tha  country,  bemg  adaptedaa  well  (or  the  con- 


veyance o(  the  person  as  (or  tha  carriage  o(  li^t  loads  when 
necessary. 

It  is  marked  on  the  aide  vrith  Mr.  Oriffldis'  name  and  place 
o(  abode,  and  is  (nmlshed  with  a  moveable  seat  and  a  step. 
The  use  to  which  it  is  put  Is  to  convey  the  appi  or  his  wUe  and 
(amlly  to  and  from  fairs  snd  markets,  and  on  these  ooeasioaa 
they  usually  take  with  them  some  of  the  farm  produce  (such 
aa  poultry,  butter  and  eggs),  and  bring  back  gracerlen  or 
goods  fur  family  sse.  It  did  not  appear  that  the  eart  is  used  for 
purposes  of  pleasure. 

"nie  Hurveyor  of  taxes  contended  that  the  vehicle  In  question 
is  not  "a  waggon,  van, cart,  or  othei  such carrisge"  vrithln  the 
meaning  of  the  exemption;  that  such  exemption  la  limited  to 
vehicles  of  heavy  construction,  such  as  arc  expresaely  intended 
for  and  wholly  confined  to  the  carriage  of  loads  or  burdens 
in  the  ordinary  course  o(  trade  or  anoira  of  husbandry;  and 
that,  as  the  cart  ia  evidently  constructed  for  the  conveyance  of 
the  person  and  Is  principally  used  for  that  purpoae,  the 
assessment  ought  to  he  confirmed.  In  support  of  this  view  he 
submitted  to  the  commtssionen  the  case  Na  26A0,  decided  by 
thejudges. 

Ttie  msjority  of  the  commissioners  present  being  of  opinion 
that  the  carrisge  in  question  does  not  come  within  tbe  meaning 
of  the  exemption,  and  that  both  in  its  construction  and  the 
use  to  whtcb  It  is  put  it  is  Uke  the  one  referred  to  in  case  2.W€^ 
confirmed  the  assessment.  The  app.,  being  disaatlsfled, 
demanded  a  case  (or  the  opinion  of  Her  Majesty's  Judges, 
which  we  the  commissioners  present  have  stated  and  signed 
accordingly. 

Mr.  Harrison  dlsssnted  from  the  decision  coma  to  by  the 
majority  of  the  commissioners,  and  urged  that  if  vehicles  of  a 
heavy  construction  are  the  only  ones  not  liable  the  latter 
part  of  the  exemption  t,  schedule  D.,  of  16  a  17  Vict  c.  90. 
via,  "except  for  canveying  the  owner  thereof  or  his  family 
la  or  (rom  any  place  o(  divine  worship,"  wonld  not  have  been 
pot  In  the  Act  o(  Parliament,  as  it  could  never  be  supposed 
that  vehicles  o(  a  heavy  construction  would  be  used  to  eonvey 
the  owner  or  hla  (amlly  to  a  place  o(  worship  Therefore,  aH 
Mr.  Uriffltha'  cart  was  not  used  for  any  pnipose  of  plea«u«, 
it  was  exempt 

Oiven  nndsr  otir  hands  Ibis  19th  day  of  November  18JiL 

'i^"1?°"  '"""^l  Commissloiien. 

BvLGS,  J.  and  Wilde,  B. — We  are  of  opinion, 
that  Uie  determination  of  the  commissioners  is  wrong. 


Re  COSBETT. 

.Scn-oji^— 16  ^17  Vict,  c  90— /Vwy  cart— Pea^. 

App.  charged  for  a  servant  in  respect  of  the  man  who 
looks  after  his  earriage  and  pony  which  were  used  for 
pleasure  as  well  as  for  business.  The  Commissionert 
reliered. 

He  also  claimed  exemption  for  a  pony  cart  charged  at 
10s.,  stated  to  be  used  for  business,  but  in  wkiA  he 
admitted  having  on  severtd  occasions  taken  his  children. 
The  Commissioners  relieved. 

Charged  also  for  a  pom)  at  lOt.  6<£,  used  in  a  similar 
manner.  The  Commissioners  reduced  the  charge  to 
&s.  8d.: 

Commissioners  wrong. 

At  a  meeting  of  eommlsstoners  o(  land  and  assessed  taxes, 
holden  at  the  ofltce  0(  their  cleric,  Edward  Knocker,  Esq., 
Castle  Hill,  Dover,  on  the  4th  SepL  I860,  (or  tha  porpoee  of 
hearing  appeals  against  first  aaaessmenta: 

Charles  Corbett,  on  behaU  o(  the  firm  o(  Cotbett  and 
Iggulden,  farmer,  boot  and  shoe  and  portmantean  dealers. 
£c,  appealed  against  a  charge  for  a  servant  2la,  a  pony  oarc 
10a  and  pony  lOi.  6<£,  on  the  ground  that  the  pony  and  cart 
were  used  entirely  In  his  business  as  a  farmer,  to  wit,  to  convey 
the  party  to  and  from  their  farm  at  CapeL  The  cart  is  a 
small  spring  cart,  and  is  suitable  for  pleasure  purposes,  al- 
though rather  dingy  and  shabby  In  appearance. 

The  party  admitted  having  on  several  occasions  taken  his 
children  from  Dover  to  and  from  the  (arm  at  Capel  in  the  cart, 
and  it  was  proved  that  he  had  also  taken  up  a  friend  more 
than  once. 

The  surveyor,  Mr.  J.  H.  Moore,  contended  that  aa  the  party 
resides  at  Dover,  the  market  town,  and  uses  the  cart  ordinarily 
as  a  means  of  conveyance  to  and  from  his  farm  at  Capel,  the 
exemption  in  favour  of  market  carta  doee  not  apply,  bat  that 
the  cart  must  he  considered  as  a  private  conveyance,  and  that 
the  (act  o(  the  party  having  taken  hla  ehildren  out  oeoaaionally, 
and  also  ridden  in  the  cart  In  company  with  other  persona, 
was  sufficient  o(  itseU  to  establish  his  Uabllity. 

We,  however,  having  doabtt  o(  the  party's  liability  dia- 
eharged  the  asseesment  on  the  servant  and  cart,  and  ledoced 
the  charge  on  the  pony  to  fiiL  3d: ;  but  the  surveyor,  being  dis- 
satisfied with  onr  decision,  requested  a  case  to  be  drawn  out 
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Ag8BB8KD  Taxes.]  Re  Uution  ami>  Thorooood— /ie  Buckenuam — He  Calvekt.  '[AMBsasu  Taxzi. 


for  the  oploioa  of  Ber  Majntjr'a  Judges,  which  w«  stota  and 
iiign  aoeordlDffly. 

UWen  kt  Dorer,  in  the  ooontf  of  Kest,  tbl*  IMhdayof 
lUnsh  IML 

"g.PjT'.fCommtoton.n. 

Byles,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  determuuition  of  the  commissioners  is  wrong. 


He  DimoK  aku  Tiiobogood. 
Servant — Fuur-ahekd  van — Uorte. 

Shoemahtrs  charnedfor  a  servant  in  respect  oj  the  man 
who  was  employed  to  hok  after  their  horse  and  Jour- 
wheeled  van,  which  carriage,  although  alleged  to  be 
used  solely  for  the  conveyance  of  goods  in  business, 
was,  the  surveyor  contended,  from  its  construction 
liable.     Tlte  Commissioners  conjinited : 

Commissioners  right. 

Claimed  exemption  for  a  four-wlieeled  van,  constructed 
and  used  for  delivering  goods  in  their  trade,  built  on 
springs,  with  a  covered  body,  with  an  q»ea  seat  in 
front  padded  and  cushioned,  marked  with  the  name 
and  address  and  the  words  common  stage  cart,  and 
never  used  for  pleasure.  The  Commissioners  dis- 
charged the  assessment : 

Commissioners  right. 

Horse  dutrged  at  Is.  \d.,  used  in  afour-wheekd  van, 
solely  for  conveyance  of  goods  in  business.  The  Com- 
missioners, considering  that  the  carriage,  from  its  con- 
struction, did  not  come  within  the  exemption,  confirmed 

,  the  charge  for  the  horse  at  V.  Is.: 

Commissioners  wrong. 

At  ft  meeting  of  commissioners  of  land  and  assessed  taxes. 
held  at  the  Seasions-bottse,  Newington  Causeway,  ou  the  uth 
Not.  ISSO,  to  hear  appeals  against  the  assessments  fur  tlie 
year  1860,  ending  5th  April  18U1 : 

Messrs.  Dutton  and  Thorogood,  of  Stooee  End,  shoemakers, 
appealed  against  an  assessment  fur  a  servant.  'iU.,  charged 
nnder  ■ohadnle  0.  ot  the  Act  16  ft  17  VicL  c  90,  for  a  tuur- 
whMled  carriage,  40t.,  charged  under  schedule  D.  of  the  same 
Act,  and  for  a  horse,  2lj.,  cliarged  under  schedule  £.  of  the 
same  Act 

The  app^  stated  that  tiia  carriage  In  question  was  con- 
structed for  the  purpose  of  dellToring  goods  in  the  course 
of  their  trade  as  shoemaicers;  that  it  was  built  on 
springs,  with  a  covered  body  in  which  the  goods  were  de- 
]ioailed;  that  it  had  so  open  seat  in  front,  padded  and 
cushioned,  tor  the  driver  and  another  to  accompany  htm,  with 
a  hood  attached  to  ha  raised  or  lowered  as  the  weather  re- 
-qnlred;  that  the  name  of  the  iinn  and  the  place  of  abode  was 
painted  on  the  carriage ;  that  it  was  never  iwed  for  pleasure  or 
persona]  convenience,  nor  otherwise  than  for  trade  purposes; 
uiat  the  tampike  toll  demanded  ou  this  carriage  is  more  than 
that  for  an  ordinary  carriage  in  consequence  of  its  being 
classed  as  a  van,  and  further  that  it  was  marked  with  words 
"  common  stage  cart,"  in  parsuanoe  of  the  directions  of  the 
Board  of  Inland  Beveime  m  18S3,  numbered  ■{  1  *,  under  which 
the  vehicle  has  been  held  to  be  exempt ;  and  under  these  cir- 
cumstances the  appk  claimed  exemption,  tmder  the  5th  case 
of  exsmptUm  imder  sehedule  D.  of  the  said  Act,  and  that  the 
assessment  in  respect  ot  the  driver  should  be  discharged,  and 
that  on  the  horse  reduced  to  IQi.  ad. 

The  Commissioners  present  discluTged  the  assessment  on 
the  servant  and  carriage,  and  reduced  tluit  on  the  horse  to 
1Q>.  6d. ;  but  the  surveyor,  being  of  opinion  that  the  vehicle  in 
question  was  neither  waggon,  van,  nor  cart,  nor  other  such 
carriage  ss  would  come  within  the  exemption  No.  A,  above 
referred  to,  but  such  as  might  at  any  moment  be  used  aa  a 
private  carriage,  requested  that  the  case  might  be  submitted 
tor  the  opinion  of  Her  Majesty's  judges,  whlw  we  the  commia- 
■lonera  have  signed  sccordingly. 

BoaisT  ALEXAsnxR  Obat,) 

J.  £.  Hossox,  yCknunissionera. 

BlCHASO  A.  BOBKSIS.  ) 

Btlbs,  J.  and  Wilde,  B. — ^We  ate  of  opinion  that 
the  deteimination  of  the  commissionen  is  right. 


He  BVCKEHUAM. 

Licensed  hawker— 16  j- 17  Vict.  c.  90. 

Licensed  hawker  claimed  exemption  for  a  lane  sqwm- 
four-wheeled  carriage  van  on  springs,  used  solth)  is 
conveying  his  goods,  constructed  with  a  door  to  admit 
the  goods,  and  a  seat  outside  for  tie  driver,  moist 
with  his  name  and  address.  The  Commissiomrt  re> 
lieved  : 

Commissioners  right. 

At  a  meetUiK  of  the  commissioners  of  assessed  taxes,  held^ 
at  the  Swan  Inn.  at  East  Harding,  on  the  2Ut  Match  IWU 
for  the  purpose  of  hearing  appeals  against  supplementary 
charges  for  the  year  1860-61: 

Mr.  Thomas  Buckenham,  of  North  Lopham,  a  Uoeiued^ 
hawker,  appealed  against  a  charge  of  21.  for  a  four-wheeled 
van  with  springs  tmder  schedule  D.  16  &  IT  Vkit  c.  90.  App. 
stated  that  the  van  in  question  was  solely  and  exclnslnly 
used  by  h(m  in  conveying  his  goods  as  a  cloth  and  llom. 
hawker,  and  that  the  construction  was  such  (being  a  lam 
heavy  square  covered  van,  with  a  small  door  to  admit  the 
goods  Into  It  and  a  little  seat  outside  for  the  driver,  and  built 
expressly  to  convey  his  heavy  cloth  and  linen  goods  about  tha 
country)  that  it  was  quite  imposslbie  to  use  It  for  pleasure  or 
any  other  purpose  whatever  except  in  his  business,  and  tbit 
his  name  and  address  are  properly  painted  thereon ;  he  then- 
fore  claimed  to  be  relieved  of  the  charge  imder  the  following 
exemption  to  schedule  D.,  viz. — 

"Any  waggon,  van,  cart,  or  other  such  oorrlsge  kept  tnily 
and  without  fraud  to  be  used  wMkr  ts  (Asomvw  o/  trade  or  Is 
the  affairs  of  husbandry,  and  whereon  the  ClirlBtian  nsaie 
and  surname  and  place  of  abode  of  the  owner  sbsll  be 
legibly  painted;  provided  that  such  carriage  shall  not  m 
any  occasion  be  umd  for  any  purpose  of  pleasure  or  other- 
wise than  as  aforesaid,  except  for  conveying  tlie  owner  themt 
or  his  family  to  or  from  any  place  of  divine  worship." 

The  Commissionert  were  of  opinion  that  the  chaige  mast 
be  dismissed  ;  but  before  decidbig  the  case  they  directed  thiir 
derk  to  apply  to  the  Board  ot  Inland  Beveime  on  the  subject, 
who  in  reply  was  referred  by  the  Board  to  cases  Noa.  tiSi  and 
2S84  OS  bearing  on  the  subject;  bnt  such  la  iwtthe  tact;  is 
in  the  Sist  case  the  surveyor  gToands  his  dsixa  entiraly  on  the 
construcUon  of  the  carriage  merehi  referred  to,  which  is  Ugla 
and  smart  and  capable  of  conveying  persona  as  well  as  good^ 
whilst  the  van  now  in  question  is  a  heavy  covered  caniig^ 
and  utterly  unfit  to  convey  any  person  except  where  the  driver' 
siu:  and  in  the  second  case  referred  to  the  surveyor  also  thers 
makes  his  claim  on  the  grtmnd  of  the  carriage  in  questkm  ms 
being  a  cart,  van,  or  waggon  for  tha  oonveyanoe  of  heavy 
goods,  but  to  carry  needles  and  pins,  and  is  andonbtsdly  of 
the  some  construction  as  in  the  lost  case ;  this  cose  also  tbats- 
fore  does  not  apply  to  the  present  appeal,  as  the  vsn  is 
question  is  entirely  used  for  tha  oonvmraaee  ot  vaiy  basvy 
goods.  Under  these  circumstances,  and  kwkiiig  at  the  axasip- 
tion  to  schedule  D.  before  named,  the  Commlssionsrs  reUevad 
the  appellant  1  whereupon  the  surveyor,  Mr.  H.  F.  TesMs,. 
expressed  hiniseit  dissatisfiad,  and  after  referring  to  eaiss- 
13-J6,  2182,  and  23«6,  he  rsqnaslad  a  case  tor  the  opinion  of 
Her  Majesty's  Judge^  which  we  the  Commisirianers,  whS' 
heard  the  cose,  hereby  state  and  sign  aooordingly. 

A   P«^T^     >  Commtasioners  « 
T:R*wSi»«,x,f   A«»..edTax.a. 

Btles,  J.  and  Wildb,  B.t— We  are  of  opinion  that, 
the  determination  of  the  commianoners  is  tif^t. 


He  Caltebt. 

F<iur-wheeled  carriage. 

App,  claimed  exetnption  for  a  four-wheeled  earriagit 
constructed  and  used  fbr  delivering  millinery,  built  e» 
^rtngs,  with  a  oovered -body,  with 'an  open  statin 
front,  marked  with  the  name  and  address,  aadntxti 
used  far  pleasure.  3Ke  Commismemem  confirmed  Re- 
assessment : 

Commissioners  wrong. 

Thomas  Calvert,  U;  Edward-street,  Boston.  appesM- 
sgolnst  the  duty  on  a  tour-waelsd  carriage  diaw  by  one  hotss- 
for  the  pnrpoae  ot  conveying  and  deliveiing  goods  (nriUfaien^- 
in  his  tnde.  The  carriage  is  on  sprincpi,  wim  a  oovand  body 
in  which  the  goods  are  dsposttad,  with  a  seat  In  front  tor  tk» 
driver,  and  is  aooompohiaa  by  his  servant  boy ;  tha  name  asd>' 
address  Is  hi  fine  spldsr  lines  on  tha  side  thereof :  aevar  sssd  ■ 
twplassara. 
Appi  eontands  such  earrlsges  used  tor  trade  sr*  axampt^  _ 
Tos  Commlssiaaets  oonOnned  tha  tbeigs,  (mtbs  tslaulip 
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AS8S88ED  TaXXS.] 


Jie  Wills — He  Tdbnkb — Be  Kbht. 


[Assessed  Taxes. 


of  MM  29M;  whereopoa  th«  m|>p.  demanded  k  cue,  wUch  wa 

•ifllKCordlogly. 
Dated  this  Ssd  day  of  October  1861. 

Geokob  Otpok. 
J.  J.  FowTiraL 
Tnoa.  Wi.vKnELi>. 
JBKunAn  IiAinL 
Jahu  Oiboell. 

Btu»,  J.  and  Wti.de,  B.— We  are  of  opinion  that 
the  detennination  of  the  comroigsioners  is  wrong. 


/61W1U.9. 

Bttdier,  who  farmed  land,  charged  to  the  duty  of  IL  It. 
for  his  riding-horte — 16  ^  17  Viet,  c.  90. 

Afp^  who  vas  a  butcher,  claimed  to  hate  the  asteisment 
on  him  for  a  riding  horse  at  IL  U.  reduced  to  10>.  6<£, 
OR  accoiatt  of  his  occupying  land  which  he  farmed. 
The  surveyor  contended  that  as  the  party  did  not  get 
his  livMiodprincipaUuby  farming,  he  teas  chargeable 
to  the  higher  duty.  The  Commissioners  reduced  the 
tto  10s.  6d.: 


Commissioners  wrong. 

At  a  meeting  of  the  oommiBtdoDera  of  land  and  aaeesaed 
taioa  acting  tor  the  dlrtstoD  of  Uaylor,  Devon,  held  at  the 
Olobe  Hotel,  Newton  Abbot,  on  the  29th  Aug.  1861,  for  the 
popoae  of  hearing  appeala  against  the  Snt  aaaeaaments  made 
for  the  year  1861,  ending  tib  AprU  1862: 

Francii  Thomaa  WUla,  of  the  parish  of  St  NIcholaa,  Initcher 

rtaled  againat  an  aaaaaameni  of  If.  Ic  made  npon  him  for 
year  above  mentioned  under  schedule  £.,  in  reepect  of  a 
boiM  uaed  for  riding,  *c,  and  claimed  to  have  the  aaid  aaaess- 
mam  redoced  to  the  daty  of  lOi.  6d..  atathig  that  he  occupied 
land  and  should  be  rated  aa  a  farmer. 

The  sorveyor  for  the  Crown  opposed  the  dslm  on  the  ground 
that  the  party  did  not  obtain  his  UveUhood  principally  by 
fanning,  he  having  for  aeveral  years  past  made  a  return  of 
lOU  a-year  aa  the  profits  of  his  trade  of  a  butcher,  upon  which 
aoumnt  he  has  been  assessed  to  the  Income  tax  ana  paid  the 
daty,  bat  the  whole  of  the  land  occupied  by  him  did  not 
amount  to  more  than  iOOl  per  annum  rent,  one-half  of  which 
amount,  namely  Mi  only,  would  be  considered  by  law  to  be 
Uaproflt  from  the  farm. 

Tbe  Commlsaionen^  having  some  donbt  on  the  matter,  gave 
the  app.  the  Itenelll  of  the  same,  and  relieved  him  to  tbe  duty 
of  10>.  CdL ;  npon  which  Mr.  Mallby,  the  Crown  surveyor, 
tenanded  a  case  for  the  opinion  of  Her  Majeaty's  Judges,  which 
we  hereby  sign  and  allow. 

Witneas  our  banda  this  t7th  day  of  Dec.  1861. 

Wh.  FiMum,)  Oommlaaionera  of 
'Wk.  Ckkki>,  /    Assessed  Taxes. 

Btlbs,  J.  and  Wilde,  B. — We  are  of  opinion  that 
the  determination  of  the  coniiiiissioners  is  wrong. 


lie  TiTuiiiit. 

Farmer  and  lime-burner  charged  for  three  of  his 
husbandry  horses — 16  ^-  17  Vict.  e.  90. 

Farmer,  who  was  also  a  lime-burner,  claimed  exemption 
from  an  assessment  on  him  for  three  husbandry  horses 
(schedule  F.)  10s.  6d.,  which  he  lets  for  hire  to  men  in 
his  employ,  for  drawing  limestones  to  the  lime-kilns. 
The  surveyor  contendect  that  as  the  letting  was  not 
occasional  and  the  horses  were  used  in  a  distinct  trade, 
the  exemption  claimed  should  not  be  allowed.  The 
Commissioners  relieved: 

Commissioners  wrong,  app.  being  chargeable  for  two 
horses. 

At  a  meeting  of  the  commissioners  of  assessed  taxes  acting 
in  and  for  the  division  of  Shebbear  North,  Devon,  held  at  their 
Clerk's  oOloe,  in  Bldetord,  within  the  said  division  and  county, 
on  Om  »th  July  1861 : 

William  Ttimer,  of  BIdeford,  appealed  against  an  additional 
assessment  made  upon  him  for  three  horses,  schedule  F.,  at 
lOi.  Sd.  each,  for  the  year  1860-61 : 

App,  on  being  sworn,  stated  that  he  was  a  farmer  and  lime- 
bornar,  and  had  Bf teen  or  aixteen  horsea,  four  of  which  were 
seeaalonaDy  uaed  at  tbe  limekthis,  and  that  If  they  did  nothing 
else  two  would  be  aalBclenl ;  that  hs  never  uaed  more  than 
lov,  but  had  three  horaea  at  the  preaent  time  working  at  the 
UmakDna :  It  being  only  in  the  busy  season  of  the  year  that 
he  worked  four,  and  when  notao  employed  they  were  worked 
oo  Ua  farm,  the  busy  season  not  continuing  six  months. 

A|^  eoosklered  himself  exempt  from  assessment  for  the 
MIMa  fat  Qnsatlon,  inasmuch  aa  hs  let  them  to  hire  to  men 
m  Us  (mploy  for  the  piuposa  of  drawing  the  iknestonsa  from 


the  beach  to  the  Umeklbu,  all  his  Umebumlng  work  havinr 
been  done  by  contract  or  piece  work  with  those  men,  witn 
whom  he  had  no  written  contract;  that  If  during  the  time 
the  men  were  using  the  horses  for  drawing  the  llmeetonea  he 
had  required  them  for  fanning  purpoaea  and  had  taken  them 
away  from  the  men  withoot  tneir  permission  the  contract 
would  have  been  broken ;  that  the  men  neither  kept  nor  fed 
the  horaea  App.  therefore  railed  on  the  latter  part  ol  the 
8th  exemption  clause  of  the  Act  of  Parliament,  16  ft  17 
Vtet.  0.  SO,  Schedules  E.  and  F.,  which  states  that  "such 
horaea  or  mules,  although  ocoaaionally  used  by  such  peraon 
or  let  by  him  for  the  purpoee  of  drawing  for  hire  or  profit," 
an  exempt  from  aaaeaament 

The  surveyor  (Mr.  Colqnhoun),  in  support  of  the  essessment, 
raferrod  the  oommiaslonen  to  cases  decided  by  the  judges, 
Noai  1197,  774.  lOU,  1086, 1067,  and  1096.  wherain  hones  used 
In  trade  by  a  farmer  sra  clearly  defined,  and  contended  that 
the  anp.  was  the  owner  of  the  horsea  and  that  they  wera  used 
In  his  trade ;  in  proof  of  which  the  surveyor  produced  to  the 
commiaslonen  a  debtor  and  creditor  account  given  In  by  the 
appk  when  he  appealed  egalnat  an  aasessmrnt  nnder  ecbedule 
D.  of  the  Income  Tax  Act,  wheretai  he  deducted  for  the  keep 
of  four  horses,  which  must  be  taken  as  conclusive  evidence  of 
his  having  been  the  owner  thereof,  and  of  their  having  been 
used  in  his  trade  as  a  limetmmer. 

That  the  app,  having  ststed  he  let  the  horses  to  hira  to  hia 
workmen  wax  only  for  the  purpose  of  evading  the  additional 
assessment,  and  that  it  waa  not  such  an  ocoulonal  letting  to 
hira  as  is  contemplated  by  the  Act  of  Parliament  raferrad  to, 
and  moreover,  that  the  exemption  claimed  was  Inapplfciabla 
to  horses  used  In  a  distinct  trade,  but  merely  to  farm  horaea 
occasionally  used  for  drawing  burdens,  such  as  fuel,  ftc,  or 
occasionally  let  to  a  gentleman  or  neighbour  for  a  almtlar 
purpose,  and  also  that  horses  used  in  a  distinot  trade  are 
liable  to  be  asseaaed  at  a  duty  of  lOi.  Kd,  each,  otherwise  it 
would  scarcely  be  necessary  to  retain  schedale  (F.)  in  the  list 
of  schedules,  as  thoee  are  the  principal  horees  to  tie  charged 
imderit. 

The  Oommisslonera,  however,  relieved  the  app  on  the 
groimd  of  his  having  let  the  horses  to  hire  to  his  workman  ; 
with  which'decision  the  surveyor  expressed  himself  dissatisfied, 
and  requested  a  case  for  the  opinion  of  Her  Majesty's  judges, 
which  we  hereby  state  and  sign  accordingly. 

Witness  our  bands  this  nth  day  of  Aug.  1861. 
JoRH  Pntc,  ) 

J.  SALntBC  WitutTT,S.CommiB8lonera. 

£.  'W.  ViDAL,  ) 

ar.W.Hatheriy, 

Clerk  to  Cominlssionen. 

BrLES,  J.  and  Wylde,  B. — We  are  of  opinion 
that  tbe  deteimination  of  the  commissioners  is 
wrong,  the  app.  being  chargeable  for  two  horses. 


lie  Kkst. 

Innkeeper  selling  Itorsesfor  other  persons  but  not  on  his 
own  account — 52  Geo.  8,  c.  93. 

Innkeeper,  who  was  also  a  horse  breaker,  charged  to  the 
horse  dealer's  duty.  He  denied  having  bought  or  sold 
for  himself  although  he  admitted  selling  horses  at  fairs 
and  elsewhere,  but  for  persons  only  who  employ  him  to 
break,  from  whom  he  receives  remuneration  for  his  time 
and  expense,  but  no  commission  or  profit.  The  Com- 
missioners anffirmed: 

Conumssioners  wrong. 

At  a  meeting  of  the  commisslonere  of  land  and  assessed 
taxes,  holden  at  the  Sessions  House  in  'Wisbech,  on 
Wednesday  I'ith  Sept  1880,  for  the  purpose  of  hearing 
appeab  against  the  flrat  aaaesament  for  the  year  ending  Lady- 
dajr  1861  tor  the  parish  of  Wisbech  St  Peter:— 

'Thomas  Kent,  of  Wisbech  St  Peter,  innkeeper  and  horae- 
breaker,  appealed  against  a  charge  of  ISf.  Itiii.,  made  npon 
him  for  horae  dealen  duty. 

Tbe  app.  atated  on  oath,  that  he  haa  neither  bonght  nor 
aold  a  horse  for  himself,  or  on  hia  own  aoeoimt  shice  Ladynlay 
1869.  Between  Ladynlay  18S9  and  Lady-.day  1860  he  haa  ridden 
and  Bold,  at  fairs  and  elsewhere,  live  horses.  Sold  two  horse* 
last  Wlnnonld  Fair,  one  for  Mr.  Holah  and  one  for  Mr.  Bart 
Oenerally  chargea  6>.  per  day  for  hia  time,  or  the  actual 
expenses  Incurred.  Does  not  get  any  commission  or  profit  by 
the  sale  of  horses,  merely  docs  It  for  those  who  emplt^  him  to 
break  their  horees.  Consldera  himself  a  horse  ahower, 
Beceived  from  Mr.  Holah  about  Bt,  tor  his  own  and  the  horse'a 
expenses ;  about  2f.  of  this  would  be  for  his  time.  Has  never 
aold  horees  or  shown  them  except  for  thoee  who  employ  him 
to  break  for  them.  Has  broken  hones  for  Mr.  Holah. 
Beceived  from  Mr.  Hart  nothing  for  himaelf ;  Mr.  Hart  waa  at 
the  fair  himaelf.  Paid  the  horse'a  expensea  and  he  rapald 
me.  Mr.  Hart  In  reality  sold  the  horse  himaelf  and  took  tha 
money,  I  only  rode  It 

The  Surveyor  rafan«d  to  ease  Ka  2214  in  support  of  the 
aaaeaament,  and  the  majority  of  the  oommisslonera  present, 
(eaUng   boond  by  the  deoiatan  In  the  case  refemd  to, 
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oonflnned  the  charga.  The  appelUnt,  being  diasatlifled 
with  their  dsoiidoii,  denunded  a  om  for  the  opinton  ot  Her 
Hajeaty'a  JIldge^  whiob  we,  the  majority  of  the  oomminioaen 
bjr  whom  the  appeal  was  heard,  hereby  atate  and  sign 
accordingly. 

Jom  Baows,  Chairman. 

Tnoe.  P.  H0LME8. 

Budii  WOOLI- 

Jons  Tavloh. 

Bylks,  J.  and  Wilde,  B.— We  are  of  opinion  that 
the  dcterminatioii  of  the  commissioners  is  wrong. 


iie  Haxrisox. 

Sinilar. 

At  a  meeting  of  oommlnioneni  of  aaaeeaed  taxen  acting  for 
the  DiTiirion  of  Wlgan,  held  at  the  Town  Hall,  Wigan,  on  the 
I3th  8epL  1881,  for  the  purpoae  of  hearing  appeals  against  the 
flnt  aaseinmentt  1801-3  :— 

Mr.  James  Harrison,  innkeeper,  residing  at  'Wigan, 
appealed  againirt  a  charge  of  IX/.  15a,  under  schedule  U.  of 
ta  Oeok  8,  c.  iiil,  for  horse  dealers  duty ;  and  stated  upon  oath, 
that  he  bought  a  stallion  which  he  look  about  the  country  for 
a  time  and  then  sold  him,  about  August  Itl«a  He  then  bought 
another  horse  to  work  with  one  he  was  breaking  In.  which 
horse  he  sold  in  Not.  1860 ;  a  third  horse  he  staled  was  left 
-with  him  whk^  wss  sick,  and  he  was  to  sell  it  when  cured ;  be 
made  attempts  10  do  so  but  could  not,  and  then  returned  it  10 
the  owner  In  Dec.  186a  App,  bought  a  pony  and  used  it 
himself  for  a  while  and  then  sold  It ;  bis  wife  tnmsacled  the 
■ale  as  he  was  111  in  bed  at  the  time ;  the  party  who  bought  it 
left  It  at  app.'*  stables  two  months,  and  then  wished  to 
dispose  of  It  again,  and  aptx  being  now  recovered  drove  the 
pony  to  Chorley,  and  sold  It  to  a  Ur.  Cross,  and  handed  the 
money  to  the  owner  without  receiving  anything  for  his 
traabia;  he  further  staled  that  be  aocompanied  Messrs.  H. 
•nd  W.  Uptrot  Into  Oxfordshire,  to  alvise  them  on  the 
pnrohaae  of  a  stallion,  which  they  bought  on  his  recommen- 
dation, and  that  he  only  received  for  his  servloes  payment  for 
his  time  and  his  travelling  expenses ;  Anally,  In  reply  to  a 
<|ueatiou  put  by  the  surveyor,  he  admitted  that  he  had 
attended  warringtoo,  Wigan,  and  Chester  horse  and  cattle 
fairs.  The  commissioners  being  of  opinion  that  the  purchase 
and  sale  of  horses  for  other  people,  and  the  attenoance  at 
fairs,  rendered  him  liable  to  the  charge,  which  they  thereupon 
oonltrmed.  The  smx,  being  dissatisfled  with  Ihdr  decision, 
requested  a  case  far  the  (pinion  of  Her  Majesty's  Judges, 
which  we  hereby  state  and  sign  accordingly. 

SSs.'^'i.fCo""^''""- 

Btucs,  J.  and  Wildb,  B. — ^We  are  of  opinion  that 
the  determination  of  the  commissioners  is  wrong. 


Re  Matthkws. 

Veterinary  surgeon  buying  and  exchanging  hones. 

Veterinary  surgeon  mho  had  bought  and  extAanged 
horse*  with  a  view  to  profit,  chargedata  horse  dealer. 
The  Commissioners  eaufirmed: 

Commissioners  right. 

At  a  meeting  of  the  oommisslonera  of  land  and  assessed 
taxes,  held  at  the  Tree  Inn,  Stratton,  on  Tuesday  29th  Jan. 
1861,  for  the  purpose  of  hearing  appeals  against  additional 
assessments: — 

Bobart  Matthews,  of  EUkhampton  in  the  said  division, 
appealed  against  a  charge  of  131.  l&i.,  made  on  him  a*  a 
dealer  in  homes,  for  the  year  ISM,  ending  Sth  April  1860. 

The  app  on  his  oath.  Btated  that  he  was  a  veterinary 
snrgeon,  and  farmed  about  two  acres  of  land.  That  he  Hid 
sot  buy  four  horsed  between  April  IH-'^d  and  April  ISGO ;  could 
not  say  he  did  not  buy  three  during  that  lime,  but  thought  the 
only  horse  he  bought  within  the  year  of  charge  was  of  Mr. 
Stapleton;  that  he  gave  ir>i.  for  it;  that  he  kept  it  two  months 
and  flndiiig  it  too  big,  he  exchanged  it,  and  gut  a  few  shillings 
in  exchange ;  that  he  would  not  say  he  did  not  exchange  tdx 
horses  between  April  lIUV  and  April  1860,  he  did  not  think  It 
was  more  than  six,  certainly  not  more  than  eight ;  thought 
there  was  no  harm  in  doing  it ;  that  he  had  a  large  family, 
and  was  glad  to  get  a  little ;  that  he  parted  wl^  several 
because  they  fell  with  and  threw  him ;  that  ho  was  not  aware 
that  he  bought  a  horse  for  any  other  person  during  the  year ; 
that  he  did  not  boy  eliher  of  the  horses  with  a  view  to  nell 
again ;  that  he  required  only  one  horse  for  the  purpose  of  his 
business ;  that  at  one  time  he  had  two  horses,  but  one  of 
them  was  lamei 

The  appellant  contended  that  as  his  evidence  only  admitted 
ew  case  of  sole,  the  other  transacttons  having  been  by  way  of 
exchange,  he  was  not  liable  to  the  duty. 

The  surveyor  referred  to  case  KMl.  and  contended  that  the 
tecis,  as  aduoitted  by  the  app.,  showed  a  sulBcient  dealing  to 


render  him  liable  to  duty,  and  that  an  exchange  really  eanti- 
tttted  a  baying  and  selling. 

The  oommlastaners,  considering  the  app  HaUe  to  duly. 
oonDrmed  the  charge.  The  app.  being  dtasaUsHed  wilh  the 
determination,  requested  a  caM  for  the  opbdoo  of  Ber 
Mi^jesty's  Judges^  which  we  submit  accordingly. 

Cmi.  N.  Bkat.  ;  Camnimooen. 

Byles,  J.  and  Wildi:,  B. — We  are  of  opinion  tbxt 
the  detenrnnktion  of  the  commissioners  is  right 


Re  Phillips. 

Crest  on  phte  not  that  of  the  owner— 16  {-17 
Viet.  c.  90. 

Auctioneer  charged  far  armorial  bearings,  who  admlUj 
having  kept  and  used  certain  artides  of  plate, 
purchased  by  him  at  sales  on  which  was  a  crtsL  Be 
contenAd  that  he  wu*  not  liable  as  it  was  not  kiscmL 
The  Commissioners  njieved. 

Commissioners  wrong. 

At  a  meeting  of  eommi'Winueni  of  assessed  taxes,  held  it 
Haverfordwest,  on  the  3rrt  Sept.  IwiO,  Ur.  Henry  Phlltipa.  o( 
St  Thomas,  Haverfordwest,  app>>aled  against  the  diaige  of 
13«.  J<t  for  armorial  bearings,  year  1S60.6L 

The  uip.  staled  that  bo  wok  an  auctioneer,  and  from  April 
18i9-S0  be  had  kept  and  used  certain  articles  of  plate  wUA 
bore  the  crest  of  another  person,  the  articles  having  bMB 
purchased  by  bim  at  different  sales.  The  app.  oonteodsd  dot 
he  was  not  liable,  on  the  ground  that  the  crest  was  not  Ui 
own.  The  commlsiunerR  coincided  in  that  opinioa  sad 
tUscharged  the  assessment ;  whereupon  the  surveyor,  Bobsrt 
Wyatt,  requested  a  case  for  the  opinion  of  the  Judges,  wUA 
it  hereby  stated  and  signed  accordingly. 

Dated  this  loth  day  of  Doc.  186a 


W.  BlXLXK.        ■) 

Jamks  Thovas,) 


Commissioiieii. 


Byles,  J.  and  Wilde,  B. — We  are  of  opinion  thit 
the  determination  of  the  commissioners  is  wrong. 


Se  GniFFiTRS. 

Cattk  dealer  buying  and  selling  colts. 

Cattle  dealer  charged  as  a  horse  dealer.  He  admittsd 
that  it  was  his  practice  to  buy  unbroken  colts,  trUA  k 
grazed  and  improved  on  his  farm,  and  to  sell  thm 
generally  after  keeping  them  for  twehe  months,  Ut 
sometimes  sooner.     The  Commtssionere  relieved 

Commissioners  wrong. 

At  a  meeting  of  the  eonunlasloners  of  aaseeaed  taxa^  tadd 
at  Eglwyawrw,  00  the  SIst  Jaa  1861 : — 

John  OrifHtht,  of  Forest,  i^he  parish  of  Eilgama.. 
aniealed  against  a  supplemeiSr  chsigs  of  ISl  Ua,  lor 
horse  dealers'  duty  for  the  year  IMO,  ending  6th  April  18(1, 
made  upon  him  by  Mr.  Robert  Wyatt,  the  •arreyts'  of  lazii 
for  the  said  district 

The  appellant  made  the  following  statement  upon  oath:— 

"  I  live  at  Kllgemtn,  hi  the  county  ot  Pembnke^  and  tiy 
and  seU  cattle,  and  did  so  between  April  lSI»-t>k.  I  empley 
no  person  to  buy  cattle  for  me  or  on  my  acoount,  bat  I  employ 
from  two  to  ten  men  to  assist  ma  In  taking  the  cattle  to 
purchased  from  fair  to  fair,  and  to  And  keep  for  Oiein.  Whn 
the  men  have  a  large  number  of  beasts  to  diive  I  aOow  w 
permit  them  to  ride  one  of  my  horses,  and  sometimes  two; 
the  horses  are  sometimes  the  property  of  the  men  Oemsdwa 
Between  April  IgSS.»  and  18S»40 1  purebaaed  each  yearabooi 
a  dosen  horses,  Inolnding  mbroken  colts;  the  oolta  were  |nr- 
chased  for  the  parposa  ot  being  grazed  on  my  own  farm,  and 
to  improve  them  they  were  kept  about  twelve  months  sad 
then  taken  to  England  tor  sale.  Six  ot  the  eoha  were  tskes 
to  Bainet  Fair  in  Sept  IMS,  and  were  ottered  for  sale,  bat  I 
could  not  dispose  of  theia  In  the  following  December  these 
colts  were  removed  from  Bamet  to  Belgate  Fair,  bat  Ik* 
night  previous  to  the  fair  tear  of  them  were  stolen :  the  othsr 
two  were  offered  for  sale,  and  one  of  them  waa  sold,  sad  Ike 
remaining  one  waa  taken  to  Brighton  tor  sale,  and  is  now 
unsold. 

"  It  Is  my  pnctloe  yearly  to  buy  yonng  colti  aboat  two  or 
three  years  old,  graze  them  for  twelve  monUis,  and  Aen  nu 
them  nnbraken.  The  horses  are  somethnes  used  by  ths 
drivers  before  they  are  resoU,  but  are  generally  sold  by  as 
at  the  end  of  the  year,  when  the  fairs  are  over;  batsometfniea 
when  a  long  way  from  home,  I  sell  them  before  the  "dO' 
the  year  and  buy  others  within  the  year  when  again  rsqsind. 
I  am  dnly  anaaeed  tor  my  profita  as  a  oattle  dsater,  and  do 
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V.C.  K.] 


Be  Titus  Tbkwus — Vxixai  v.  Hbrbekt. 


[V.C.  K. 


Bot  eaiHliier  ItaM  bayliig  uid    mIHiw  tlia  hone*  and  eolts 
m  tafore  nwBtloDeil  randan  ma  lUua  to  tba  hone  dulara' 


comralMloncra  who  heard  Iha  caas  ware  of  optnlon 
that  the  appi  waa  axampt,  and  decided  accordingly;  with 
wUdi  detennlnalion  the  aurveyor  waa  disaattafled,  and 
nnmlad  na  to  state  the  caae  for  the  opinion  of  Her  Hajeatjr'a 
Jodgea  The  aorreyor  contended  that  the  bnying  and  aeUiiig 
as  before  mentioned  waa  salBclent  to  constitute  a  horse  dealer, 
«Bil  raferted  to  cases  1878  and  MU. 
Dated  thia  Mth  day  of  Jan.  18«L 

Btlbi,  J.  and  Wilsb,  B. — ^Wc  are  of  opinion  that 
the  determination  of  the  commissioners  is  wrong. 


St  Tmjs  Thewlis. 

Ammal  value  of  heme— H  ^  16  Vict.  c.  36 — (3  Geo.  3, 
c  161,  a.  10. 

App.  dmrgtd  to  the  Mabited  kaue  duty  at  iOL  He 
amtetuhd  that  he  voa»  oub/  liable  to  lie  ataeued  upon 
281.,  wAick  wtu  tie  amount  of  hit  rent  at  a  tenant 
from  gear  to  gear,  l%e  surveyor  maintained  tluit  at 
the  aumud  value  of  the  hoate  in  the  pool's  rate  bool: 
traa  82L  the  assessment  should  be  made  upon  that  turn. 
The  Commissioners  reduced  the  assetement  from  V)L 

to  an 

Coaaitnonen  wrong.  The  assessment  should  be  reduced 
to  201 

At  a  maetins  of  the  ConunlaaUnierB  of  Assessed  Taxes 
held  at  the  Zatlaad  Hotel,  In  Hodderafleld  aforasald,  on 
Thursday,  the  6th  of  Sept  1860,  for  the  purpose  of  hearing 
appeala  against  the  let  aaaesament  for  the  yedr  I860,  ending 
JMlUtl:— 

Titaa  TbewUa,  ot  Opperhead-row,  in  Huddenfleld  aforesaid, 
appealed  acaiast  an  aasesamant  of  40t  made  npon  lilm  to  the 
hihaliitad  hooae  dnnr  for  the  year  1800-61.  in  respect  of  a 
honss  oooupiad  by  him  in  Upparaead-row  aforsaaid. 

From  the  ».pp.'B  statement  the  Commissioners  elicit  the 
f(dlowing  facts  :— 

The  hotsae  stands  in  the  poor's  rate  booh  for  die  townaliip 
•of  Hnddarafleld  afonaald  aa  follows  :— 

Gross  Estimated  BantaL  Bateahle  Yalne. 

Titos  Thewlis 3U      HL 

And  the  amount  of  raokrant  paid  is  36L  per  ^wwnw^  without 
«»dedi>etiaa. 

The  app^  contended  that  he  waa  only  Itahls  to  he  assessed 
4^100  28Z,  as  he  was  only  tenant  from  year  to  year. 

The  surveyor  for  the  Crown  contended  that  as  the  rateable 
lahM  in  the  poor's  rata  hook  wsa  only  made  upon  three-foonha 
'«f  tba  Taloe,  tba  aaaaaanwat  should  be  made  upon  91L,  the 
ananal  value  in  the  poor's  rate  book. 

The  ComiDiaalaneia,  upon  hearing  both  statements,  reduced 
the  aaaeasment  from  VH  to  SiL ;  but  the  app..  being  dlsaatia- 
■sd,  demamded  a  case  for  the  <qrinlon  of  Her  Uajesty's  Judges, 
vlilbh  we  hAve  accordingly  set  forth. 

Gsa  ABxrrAOE. 
WlLUAH  WauAxs 

WiLOB,  B.  and  Btle;,  J. — ^Weare  of  opinion  that 
the  determination  of  th^  commiuioners  is  wrong. — 
The  aaaesament  ihonld  be  reduced  to  28/^ 


V.    O.   KIKSEBSI.IiT'S   COTJBT. 

Seportad  by  Josasa  MncALn  and  O.  T.  Edwaus,  Esqis., 
BarrlstersHU'Law. 

Feb.  10  and  25,  1864. 

fEUUK  t>.  HSBBKBT. 

jPOEc  Heabk  Act,  11  ^  12  Vict  c.  6$— Easement— 
mght  of  drainage. 

A.  local  board  of  health  instituted  a  suit  against  the 
Mvacr  4^  a  certain  ditch  for  JWing  up  the  ditch, 
tkertiff  obttrueting  an  ancient  easement  which  the 
pU*.  potmned  in  the  fisio  of  water  through  the  ditch, 
aad  imterfering  with  their  right  to  the  free  use  thereof 
Jar  tamiiarg  purpoiet  : 

T%e  pbt.  dttimed  the  easement  with  regard  to  the 
drainage  of  ike  whole  district,  whereas  it  c^ipeaied 
tiatftvm  tie  nature  of  the  locality  the  ditch  in  ques- 
tion amid  carrg  ofr  onlg  the  surface  water  which 
eoOeeled  on  an  undulating  space  of  ground  114  yards 
M  lemgtk. 


Bin  dismissed  with  costs,  principally  on  the  ground  that 
the  proper  remedy  for  a  Board  of  Health  to  resort  to  in 
suck  a  case  was  under  the  provisions  of  the  Public 
Healtli  Actn^  12  Vict.  c.  63. 

Where  a  party  claims  an  easement,  and  proves  only  a 
part  of  his  claim,  the  easement  proved  constitutes  a 
different  easement  from  the  one  claimed,  and  the 
claimant  cannot  obtain  relief. 

This  cause  now  came  on  upon  motion  for  decree. 
On  the  1st  April  18CI,  a  motion  for  an  injunction  had 
been  made  by  the  pit.  as  the  officer  of  tlie  Local 
Board  of  Health  for  the  district  of  Sheemesa,  to 
restrain  the  deft,  the  Right  Hon.  Sidney  Herbert,  the 
then  Secretary  for  War,  and  liichard  Berridge,  and 
Henry  Bateoian  Jenlcins,  their  agents  and  workmen, 
from  stopping  up  a  certain  ditch  abutting  on  Hi^- 
stniet  Miletown,  Shcemees,  they  being  part  owners 
of  the  soil,  by  filling  it  with  earth  and  soil, 
and  thereby  interfering  with  the  right  of  the 
pits,  to  the  free  use  of  the  ditch  for  sanitary 
purposes.  The  V.  C.  refused  the  motion  on  thi^ 
occasion,  on  the  ground  that  both  parties  mtist  have 
the  public  interest  at  heart,  and  he  considered  that 
there  was  no  such  invasion  of  those  interests,  nor 
was  there  sufficient  injury  to  call  for  the  interference 
of  the  court.  During  the  period  which  had  since 
elapsed  Mr.  Sidney  Herbert,  aiterwards  Lord  Herbert, 
and  Sir  George  Comewall  Lewis,  his  successor,  who 
was  made  deft,  to  the  bill,  had  both  died,  and  the 
present  deft,  was  Earl  Ue  Grey  and  Bipon,  as 
Secretary  for  War.  The  ditch,  which  in  consequence 
of  these  proceedings  has  obtained  the  soubriquet  of 
"  Chancery-ditch,"  is  in  the  immediate  neighbour- 
hood of  the  High,  street,  Miletown,  and  is  upwards 
of  half  a  mile  in  length. 

Various  steps  have  from  time  to  time  been  taken 
in  the  soit  (see  8  L.  T.  Rep.  N.  S.  788;  sub  nom. 
Felkin  r.  Lewis ;  also  9  L.  T.  Rep.  N.  &  685).  The  biU 
was  amended  in  May  last,  and  the  tutuse  now  came 
on  upon  motion  for  decree.  The  defts.  by  their 
answer  maintained  that  there  never  was  any  inten- 
tion on  their  part  to  do  what  was  imputed  to  diem  ; 
that  the  pit.  well  knew  the  same,  and  that  die  ex- 
pense of  the  suit,  which  waa  very  great,  had  been 
wilfully  caused. 

The  pits,  on  the  other  hand,  insisted  that  they 
had  possessed  a  right  for  upwards  of  thirty-year*, 
previously  to  18u8,  the  period  when  the  acts  com- 
plained of  commenced,  to  an  easement,  consisting 
of  a  drain  from  a  pair  of  cesspools  situate  immedi- 
ately opposite  the  ditch.  In  tae  course  of  the  argu- 
ment reference  waa  made  to  the  powers  of  the  Local 
Board  of  Health  under  their  Acts  of  Pariiament. 
A  correspondence  had  taken  place  between  the 
pit  as  officer  of  the  board,  and  Colonel  Montagu,  an 
official  at  the  War  Office,  and  under  the  direction  of 
the  latter,  the  ditch  was  being  filled  up  when  the 
suit  began.  Colonel  Montagu  in  one  of  the  letters 
diaclaimed  any  intention  of  doing  what  was  imputed 
to  him,  and  upon  notice  given  the  works  were 
stopped.  The  case  resolved  itself  into  three  ques- 
tions— ^first,  whether  the  pit.  had  a  right  to  institute 
the  suit ;  secondly,  whether  there  waa  any  case  for 
an  injunction  at  the  time  the  bill  was  filed;  and 
thirdly,  whether  there  was  now  a  case  for  a  manda- 
tory injunction. 

The  hearing  of  the  cause  occupied  the  court 
twelve  days. 

Baify,  Q.  C.  and  Ha&tt,  for  the  pltt. 

Glasse,  Q.  C.  and  E.  F.  Smith,  for  Messrs  Berridge 
and  Jenkins. 


The    Attorney- General    (Sir    R. 
R'iciteiis  for  the  Crown. 


Baily,  Q.  C.  in  reply. 


Palmer)    and 
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V.C.  K.]     Vbstby  of  St.  Marylbbonb  v.  Boabo  of  Works  fob  tub  Sikamd  Distbict.    [Ex.  Ch. 


The  Vice-Chamcellor  referred  to  the  poeition 
of  the  parties,  to  the  relief  that  was  asked,  and  to 
the  powers  conferred  by  the  Public  Health  Act  (11 
&  12  Vict.  c.  63),  by  which,  he  observed,  the  local 
board  had  means  given  them  to  exercise  their 
powers  without  the  necessity  of  coming  to  a  court 
of  equity.  He  then  described  minutely  the  position 
of  the  district  and  the  mode  of  drainage,  and  the 
locality  of  the  ditch  in  question.  He  obKrved,  that 
the  whole  neighbourhood  was  remarkably  flat,  and 
the  High-street  in  particular  had  many  almost 
imperceptible  undulations,  and  it  was  in  one  of 
these  undulations,  which  extended  about  114  yards, 
that  the  ditch  in  question  and  three  pairs  of  cess- 
pools were  situateid,  so  that,  as  to  surface  water, 
nothing  but  the  rainfall  in  that  particular  space 
could  be  carried  into  the  ditch.  Those  cesspools 
liad  been  subsequently  converted,  and  a  drainpipe 
made  into  the  ditch ;  and  it  clearly  appeared  from  the 
evidence  that  that  portion  of  the  surface  water  which 
collected  upon  the  IH  yards  of  the  High- 
•treet  passed  into  the  ditch.  What  right  had 
the  local  board  to  come  to  this  court?  Upon 
looking  at  the  bill  it  appeared  that  they  claimed 
an  easement  as  to  all  Miletown,  Sheemess,  with 
the  streets,  &c.,  particularly  the  High-street ; 
whereas  it  was  clear  that,  with  respect  to  this  ditch, 
the  only  easement  they  really  possessed  was  as  to 
the  114  yards  in  question.  This  was  quite  irrespec- 
tive of  the  Public  Health  Act ;  whatever  powers 
they  had  under  that  Act  formed  no  part  of  their 
present  contention.  It  was  a  rule  of  law  that,  where 
a  party  claimed  an  easement,  either  as  to  ancient 
lights,  water,  &c.,  if  he  claimed  one  easement, 
and  only  proved  a  part,  that  port  constituted  a  dif- 
ferent easement,  upon  which  he  could  have  relief. 
So,  as  to  right  of  pasturage,  where  a  right  to  feed 
cattle  generally  was  claimed,  and  a  right  to  feed 
sheep  only  was  proved,  that  was  not  sufficient.  If 
in  tids  case  a  pipe  was  laid  down  to  include  a  larger 
area  than  the  114  yards,  it  was  a  simide  usurpation, 
suid  brought  the  case  within  the  principle  of  Benskaw 
Y.  Btcm,  U  Q.  B.  134,  where  it  was  settled  that  the 
owner  of  a  servient  tenement  had  a  right,  if  the 
owner  of  the  dominant  tenement  sought  to  extend 
by  usurpation  the  easement  which  he  already  pos- 
sessed, to  obstruct  his  ancient  easement,  if  neces- 
sary to  do  so  in  order  to  obstruct  the  usurpa- 
tion. The  most  common  cases  on  this  question 
were  those  which  related  to  easements  of  light. 
The  present  was  not  the  case  of  a  right  to  water 
below  a  certain  point,  for,  although  the  local  board 
bad  a  right  to  drink  or  boil  away  their  water,  they 
had  not  a  riglit  quoad  the  easement  to  carry  away  any 
fllth  throng  the  ditch  to  another  place.  There 
was  nothing  to  prevent  the  local  board  from 
calling  upon  the  defts.  under  the  powers  of  their 
Act  to  remove  any  filth,  &c. ;  but  they  did  not 
choose  to  do  that,  but  rested  their  case  solely  on 
the  question  of  easement.  The  evidence  showed 
that  in  the  heaviest  rain  no  obstruction  had  ever 
taken  place  by  means  of  the  grip ;  but  it  was  said 
that  there  would  be  an  obstruction  owing  to  the 
steepness  of  the  banks  of  the  ditch,  and  the  nature 
of  the  soil;  that,  however,  was  not  proved  on  the 
balance  of  evidence.  Then  came  the  question 
as  to  what  was  asked  about  restoring  matters  to 
their  original  state  by  mandatory  injtmction.  It 
appeared  to  him  that  the  plt.'s  own  witnesses 
proved  that  the  former  condition  of  things  was  far 
worse  than  the  present.  That  appeared  to  be  so 
with  regard  to  the  public  health.  It  was  remarkable 
that  the  pit.  did  not  insist  on  the  restoration,  but  on 
the  laying  down  of  pipes,  and  this  had  been  over  and 
over  again  offered  to  be  done,  and  the  pipes  which 
the  lo^  board  had  in  store  were  referred  to  for  that 
purpose.  It  was  a  matter  of  the  strongest  con- 
^deration  with  him  tliat  the  new  system  of  drainage 


had  been  carried  to  a  point  within  twenty  yards  of 
the  ditch,  and  could  bo  adopted  immediately  ai  tbs 
cheapest  and  simplest  plan.  The  public  intoctt 
appeared  to  be  sacrificed  for  a  so-called  right,  sDd 
because  the  ire  of  the  local  board  had  been  raised. 
It  was  to  be  regretted  that  the  suit  had  bem  insti- 
tuted, and,  more  particularly  so,  as  the  works  were 
discontinued  the  instant  the  notice  had  been  given. 
Colonel  Montagu's  letter  was  alao  disregarded,  and 
on  all  these  grounds  the  bill  must  be  dismissed  with, 
costs,  including  the  costs  of  the  motion. 

SoUcitorfor  the  pit.,  Nidtolt  and  Clark;  fortbt 
defts.,  Messrs.  Baridge  and  JaJdns,  WiOotgUf, 
Cox,  and  Lordi  for  the  Crown,  Soliciton  fv  lie 
Treasmy. 

EZOHEQXTEB   CHAMBER. 

Bepait«d  by  JoHv  TBoxnox,  Esq.,  B«iTttt«r«t-t«ir. 
■RBOR  FROM  THK  COURT  OF  QUXEN'S  BSHCH. 

IFedwsdby,  Afag  11,  1864. 

(Before  Eaut,  CJ„  Willbs,  J.,  Brajtwbu,  and 
Chakhbli.,  BB.,  Keatiko,  J.  and  Pioort,  B.) 

Rbo.  on  the  prosecution  of  the  Vestbt  or  St. 
Mabtlebonb  v.  Tub  Boabo  op  Wobks  fobihs 
Stbano  Distbict. 

Paritk — Boundary — Mttropolitan  Local   Managemat 
Act — Contribution  order. 

Theparish  A.  was  created  by  a  statute  of  Chaikt  II. 
out  of  parish  B.,  and  the  boundary  of  A.  wtf 
describea  as  the  houses  abutting  on  a  street,  the  knu 
on  the  other  side  of  the  street  being  in  the  thiti 
parish  if.  The  parish  of  M.  had  always  treated  tk 
middle  of  the  street  as  the  exact  boundary  line  ofAer 
parish: 

Held  (affirming  the  judgment  of  the  d.  B.),  that  At 
boundary  of  parish  A.  extended  ad  medium  Jtbat  m*. 

A  street  in  more  than  one  parish  was  placed  by  an  erAr 
of  the  Metropolitan  Board  of  Works  uader  tht 
exclusive  management  of  one  vestry  (18  j-  19  Ftd 
c.  120,  s.  140).  That  vestry  iy  sect.  160  made  enkn 
on  the  other  parisli  for  contributions  towards  tie 
rqtairs  of  the  street : 

Held  (afiirming  the  JudgiMnt  of  the  Q.  B.),  that  tjas^ 
certain  items  might  M  improperly  charged,  yet  if  nt 
part  of  the  sum  claimed  was  due,  a  mandamus  mijU 


Error  alleged  by  the  defts.  upon  a  judgment  rf 
the  Court  of  Q.  B.  in  favour  of  the  prosecuton  on  s 
special  case  stated  for  the  opinion  of  that  Coort 

The  report  of  the  case  in  the  Q.  B.  will  be  found 
in  9  L.  T.  Kcp.  N.  S.  874. 

A  mandamus  was  issued  commanding  the  boari 
of  works  for  the  Strand  district  to  pay  to  the  vetti; 
of  St.  Marylebone  certain  moneys  required  for 
defraying  the  expenses  of  the  Metropolitsn  I<oad 
Management  Act  (18  &  19  Vict.  c.  120)  in  fvt- 
suance  of  two  orders  nude  in  that  behalf  by  tbe 
vestry  of  St.  Marylebone  in  respect  of  "  that  part 
of  the  parish  of  St.  Anne,  S(^''(now  in  the  Stnid 
district  board  of  works)  "  placed  under  the  maDSge- 
ment  of  the  vestry  of  St.  Maiylebone  by  an  older  of 
the  Metropolitan  Board  of  Works  made  tbs  <tk 
March  1867." 

Issues  raised  on  the  retnm  to  the  maaiamm 
came  on  to  be  tried  before  Cockbum,  C.  J.  in  Mid- 
dlesex after  Michaelmas  Term  1860,  and  a  verdict 
was  returned  for  the  prosecutors,  subject  to  leave 
reserved  to  the  defts.  to  move  to  ent«r  a  verdict  for 
them.  Subsequently,  by  consent  this  spedsl  csis- 
was  stated  for  the  oj^nioo  of  the  Court  of  Q-  B. 
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£x.  Cii-]     VKSTKr  OF  St.  Mautlebone  v.  Boauu  of  Wobks  for  the  Stramd  Di8tbict.     [Ex.  Ch. 


novill,  Q.  C.(ilacnamara  with  him). — The  leading 
facte  in  the  case  are  these: — The  tiro  orders  in 
question  were  made  by  the  Marylebone  Vestry,  on 
the  14th  Auir.  1858,  and  the  18th  June  18C0,  pur- 
sntnt  to  sect.  16(>  of  the  Metropolis  Local  Mauage- 
ment  Act,  which  came  into  operation  on  the  1st  Jan. 
1866.    On  the  Gth  March  1857,  the  whole  of  Oxford- 
street  was  placed  under  the  exclusive  management 
of  the  vestry  of  St.  Marylebone,  under  the  powers 
of  sect.  140  of  that  Act.    The  first  order  includes 
expenses  incurred    before  the    tith   March.    Each 
order  charges  the  Strand  district  with  a  sum  bear- 
ing tlie  same   ratio  to  the  whole  sum  expended  in 
maintaining    the  southern   half    of   the  whole  of 
Oxford-street,  that  the  length  alleged  to  be  within 
St.  Anne's,   Soho,  bears    to  the  whole  length  of 
Oxford-street.   The  parish  of  St.  Anne's,  Soho,  was 
formed  oat  of  St.  Martin's  parish,  by  the  30  Car.  2, 
which  enacted  that,   "  all  that   precinct  included 
within  the  bounds  hereinafter  expressed,"  should 
fonn  the  new  parish,  "with  all  the  east  side  of 
Soho-street,  to  Ute  sign  of  the  Ued  Cow,  being  the 
comer  house  at  the  north  end  of  the  said  Soho- 
street,  abutting  upon  the  King's  highway  or  great 
road,  with  all  the  houses  and  grounds  abutting  on 
and  upon  the  said  road  leading  from  the  said  sign 
of  the  Bed  Cow  to  the  aforesaid  house  known  by  the 
sign  of  the  Crooked  BiUett."    The  "  King's  high- 
way or  great  road  "  is  now  called  Oxford-street,  uid 
Soho-street  is  now   Wardour-street,  and  the  Bed 
Cow  is    now  a  woollen  warehouse,   382,    Oxford- 
street,  at  the  north-east  comer  of  Wardour-street, 
the  Crooked   Billett  is   now   440,  Oxford-street, 
at  the  corner  of  Crown-street     By  the  2  Will. 
t    M.    c.     8,    for    paving    and    cleansing    the 
streets  of    Liondon   and  Westminster,  all   streets 
were  to  be  repaired  and  paved  "  at  the  cost  of  house- 
holders, inhabitants  in  any  such  streets,   by  each 
householder  repairing  and  paving  the  street  before 
his  own  house  unto  the  middle  of  such  sheet."    By 
the  10  Geo.  8,  c.  23.  s.  10,  it  was  enacted  (inter  alia) 
that  that  part  of  Oxford-street  within  the  parish  of 
St.  Anne's,  was  to  be  taken  as  part  of  the  parish  of  St. 
Marylebone,  to  be  put  under  the  control  of  certain 
commissioners,  with  reference  to  paving,  lighting 
and  cleansing.  From  the  year  1771  to  the  year  18o5 
lates  were  made  by  the  parish  of  St.  Muylebone, 
under   the    statntes,    upon    the    occupiers  of  the 
houses  on   the  south  side  of  the  port  of  Oxford- 
street    in    qnestion,   towards  the   paving   of    the 
street.    ITor  thd  last  thirty  years  the  parishioners 
of    St.  Marylebone  had  perambulated  the  boun- 
daries of  their  parish  to  the  middle  of  the  road 
in  Ozford-atreet ;  whilst,   on    the  other  hand,  the 
parishioners  of  St.  Anne,  Soho,  had  jierambulated 
the  boundaries  of  their  parish  only  to  the  pave- 
ment of  the  south  side.     First,  on  the  true  con- 
struction of  the  statutes  and  facts  set  out  in  the 
case,  the  boundary  of  the  parish  of  St.  Anne,  Soho, 
is  the  line  of  houses  on  the  south  side  of  Oxford- 
street,  and  it  does  not  extend  ad  medium  filum  via, 
and  therefore  the  parish  of  St.  Anne,  Soho,  is  not 
liable  for  these  expenses.    The  rule  that,  where  a 
close  of  land  abuts  on  a  highway,  the  presumption 
is  that  half  of  Uie  highway  passes  with  the  convey- 
ance of  the  close  {Berrid^  r.  Ward,  10  C.  B.  N.  S. 
400X  doe*  not  app^.    Tms  -  is  the  case  of  a  parish 
created  by  an  Act  of  Parliament,  with  a  defined 
boundary,  and  there  ought  to  be  no  presimiption 
that  the  boundary  extenda  further  than  as  defined. 
Secondly,   the  orders  in  question  are  bad  for  in- 
cloding  expenses  incurred  before  the  Gth  March, 
when  Uie  part  of  Oxford-street  in  qnestion  was  put 
under  the  management  of  the  Marylebone  vestry ; 
and  also  because  the  sums  charged  are  not  for  the 
work  actually  done  on  the  port  of  Oxford-street  in 
questioii,  but  for  an  aliquot  part  of   the  expense 
■oi  repMdng  the  whole  of  the  south  side  of  Oxford- 


street,  proportioned  to  the  length  of  the  i>art  sup> 
posed  to  be  in  St.  Anne,  Soho.  There  is  no  power  to< 
charge  for  retrospcctireexpenses ;  and  the  actual  ex- 
pense only  of  the  part  repaired  belonging  to  St.  Anne's 
is  what  St.  Anne's  is  liable  to.  The  only  mode  (^ 
obtaining  redress  was  to  question  the  validity  oC'. 
these  orders  by  refusing  to  pay  them.  The  auditora 
appointed  under  the  18  &  19  Vict.  c.  120,  couldi 
not  entertain  the  question  of  their  validity : 

St.  Botolph  .ildgate  v.  Whitechapd  Dittrict  Board  of 
Worit,  2y  L.  J.  2-28,  M.  C. ;  2  L.  T.  Bep.  N.  8. 604  ^ 

7^  King  v.  The  J%or  of  GlouceMer,  6  T.  B.  346. 

D.  D.  Kecme,  Q.  C.  (Petendorff,  Seijt.,  with   him) 
for  prosecutors,  was  stopped  by  the  court. 

Eble,  C.J. — I  am  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  ought  to  be  affirmed. 
This  is  a  mandamus,  obtained  by  the  parish  of  Sk.. 
Marylebone,  commanding  the  Strand  Union  District. 
Board  of  Works  to  contribute  two  stuns  of  money, 
to  defray  certain  expenses  incurred  by  the  pwish  of 
Marylebone,  in  executing  the  Act  for  the  Better 
Management  of  the  Metropolis  ^8  &  19  Vict  c.  ISO). 
The  return  of  the  Strand  Union  B<Mird  raises  the- 
important  question,  whether  the  parish  of  St.  Anne, 
Soho,  comprises  the  part  of  Oxford-street  abutting 
upon  houses  which  are  clearly  within  the  parish  oC 
St.  Anne,  Soho.  According  to  the  strict  meaning- 
of  the  words  of  the  Act,  30  Car.  2,  "  houses  and 
grounds  abutting  on  the  said  roads,"  taken  alone, 
the  boundary  would  include  the  houses  and  exclude 
the  street  But  the  cose  sets  out  a  great  quantity  of 
evidence  tending  to  the  conclusion  that  it  was  the- 
intention  of  the  Legislature  to  include  -pazt  of  Ox- 
ford-street, as  well  as  the  houses  abutting  on  the 
road,  and  we  therefore  come  to  the  conclusion,  that 
the  part  of  Oxford-street  in  qnestion  was  included 
in  the  parish  of  St.  Anne,  Soho.  In  a  conveyance  of 
a  close,  the  expression  "  abutting  on  a  highway,"  com-  - 
monly  carries  with  it  the  right  to  the  soil  ad  medium- 
filum  m'(i,and  there  is  nothing  wethink  to  prevent  that 
rule  of  construction  being  applied  in  the  present  cose. 
The  jury  and  the  court  below  have  come  to  the  con- 
clusion, and  we  think  it  a  proper  one,  that  the  part  of 
Oxford-street  in  question  is  in  the  parish  of  St.  Anne, 
Soho.  That  is  the  substantial  question  raised  by  the 
first  issue  on  the  return.  The  second  issue  in  sub- 
stance is,  that  the  sums  ordered  to  bo  paid  were  for  the 
repairs  of  ports  of  Oxford-street,  not  in  the  parish  of 
St.  Anne,  Soho.  That  is  the  same  issue  as  the  fint 
in  another  form.  The  third  issue  is,  that  the  defts. 
do  not  pay  the  sum  demanded  because  the  first 
order  includes  expenses  incurred  between  January 
and  the  6th  March  1857,  when  the  order  of  the 
Metropolitan  Board  was  made  which  placed  Oxford- 
street  under  the  management  of  the  Marylebone 
vestry.  I  think  that  there  are  several  answers  to  that 
objection.  It  is  by  no  means  clear  that  the  very  pecu- 
liar powers  given  by  the  Act  would  not  extend  to 
works  done  between  January  and  March ;  and  it  is- 
clear  that  these  are  works  which  the  parish  ought 
to  pay  for  to  some  one.  Whether  that  be  so  or  not, 
and  whether  it  is  objectionable  that  the  mode  of 
levying  the  rate  is  by  charging  the  parish  an  aliquot 
part  of  the  expenses  of  repairing  the  whole  of 
Oxford-street,  proportioned  to  the  length  of  th&- 
part  of  that  street  in  the  parish  of  St.  Anne'4,. 
or  whether  there  is  any  objection  as  to  the- 
amount  ordered  to  be  paid,  the  mandcmuu  being 
to  pay  such  sum  as  the  vestry  shall  require  for- 
the  purposes  of  the  execution  of  the  Act,  if  any- 
thing be  due,  the  mandttmut  oug^t  to  issue.  It 
would  be  extremely  pernicious  to  lay  down  a  rule, 
that  if  one  wrong  item  were  inserted  by  mistake,  no- 
sum  at  all  could  be  levied.  The  Strand  Union  were- 
bound  to  pay  what  was  due,  and  they  have  no  right 
according  to  law  to  refuse  to  pay  anything  because- 
part  of  the  sum  ordered  has  been  erroneously- 
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a  P.} 


HoDOBON  V.  Little. 


[C.P. 


-arrived  at  In  the  court  below  Blackburn,  J.,  in 
hi6  jndgment  touches  on  this  point.  He  says,  "  If 
the  fact  of  an  order,  good  on  its  face,  haring  iieen 
made  for  a  sum  wliich  had  been  erroneously  arrived 
•«t,  was  to  make  the  order  itself  void,  so  that  every 
individual  ratepayer  could  object  to  his  quota,  it 
iroold  be  singularly  inconvenient"  The  principle 
•«f  this  mandamita  is  in  accordance  with  the  law  as  to 
the  apportionment  of  rate  in  2  Inst  608.  As  to  the 
powers  of  the  auditors,  I  do  not  think  that  under 
this  statute  the  auditors  have  any  power  to  relieve 
-the  parish  of  St  Anne,  Soho.  From  what  has  been 
'Stated  during  this  argument,  I  expect  that  the 
■attention  of  the  Legislature  hu  been  drawn  to  the 
point  at  not  leaving  the  power  to  the  vestry  without 
appeal.  If  there  be  no  power  of  appeal,  the  order  of 
the  Maiylebone  vestry  would,  I  thUik,  be  conclusive. 
The  mandamia  is  for  the  sum  required  for  the 
expenses.  If  the  proper  amount  were  tendered,  there 
would  be  a  perfect  answer  to  any  application  for  an 
attachment. 

Bbaxwsll,  B. — ^I  am  of  the  same  opinion.  The 
mamhaua  does  not  mention  any  gum  which  it 
requires  to  be  paid.  We  have  not  properly  before 
v*  the  question  of  figures,  only  the  expenses  that 
'have  been  incurred,  and  are  therefore  not  in  a  con- 
■ditiMi  to  say  how  much  ought  to  be  paid. 

The  other  judges  concurred. 

Judgment  affirmed. 

Attorney  for  the  inosecutors,  E.  G.  RandaO;  for 
^he  defts.,  J.  H.  Lewu. 


COUBT  OF  COXMON  PLEAS. 

Bsportad  by  W.  Matd  and  Lchlit  SjnrB,  Saqft,, 
Bantoten-at-Lsw. 

Feb.  4  omf  May  23,  1864. 

Honesox  (app.)  v.  Liitle  (resp.). 

Sabmm  FiAeriu  Act  1861  (24  ^  25  Vict.  c.  109). 

Wkat  it  a  JUheij  within  the    meaning  of  tect.  20— 
Obetraction  to  free  passage  offish. 

Tktocctqtier  of  a  fishing  miU-dam  removed  the  hecks,  but 
left  a  sliding  tutor  down,  which,  with  the  hecks,  had 
been  used  for  catching  salmon : 

^M,  that  thefiAervdidnot  ceasetobe  a fisheru because 
part  of  the  maekintni  for  catching  fish  had  been 
removed,  notwithttambng  that,  had  the  part  left  been 
removed,  tie  mHUng  power  would,  to  a  certain  extent, 
have  been  injured  f  and  that  the  oenipierof  the  mill- 
dam  had  been  rightlg  convicted  mder  sect.  20  for  not 
rtmaoing  everg  obstruction  which  might  interfere  with 
the  free  passage  offish  during  the  close  season. 

This  was  a  re-argument  of  the  case  already  rc- 
jrarted  in  8  L.  T.  Rep.  N.  8.  858,  and  14  C.  B.,  N.  S., 
Ill,  with  these  differences  in  the  statement  of  facts, 
namely,  first,  that  the  finding  that  "locks  and 
cruives  were  synonymous  terms"  was  struck  out ; 
aec(aidly,  that  it  was  found  that  lifting  or  removing 
the  sliding  doors  would,  to  some  degree,  injuriously 
.affect,  but  not  ruinously,  the  milling  power;  and, 
thirdly,  that  it  was  expressly  found  that  the  sliding 
"door  was  necessary  for  the  mill  as  well  as  for  the 
fishery. 

ifanistg,  Q.C.  appeared  for  the  app. 

Daoitbon  (iZ,  Fowler  with  him)  for  the  resp. 

Qtr.  adv.  vult. 

WiLLBs,  J.  now  delivered  the  jndgment  of  the 

-court — This  was  in  effect  a  re-argument  of  the  case 

leportcd  in  14  C.  B.,  N.  8.,  1 1 1 ,  with  these  differences 

in  the  state  of  fwts ;  namely,  first,  that  the  finding 


that  "locks"  and  "cmives"  were  syDonymou 
terms  is  struck  out ;  secondly,  that  it  is  foond  thst 
the  lifting  or  removing  the  sliding  doors  or  doices 
would,  to  some  degree,  injuriously  diminish,  thon^ 
it  did  not  destroy,  the  milling  power ;  and  tliirdly, 
it  is  expressly  found  tlut  the  sliding  dooit 
or  hatches  were  necessary  for  the  flaheiy  u  mocb 
as  for  the  mill.  Upon  the  argument,  the  whole 
question  being  decided  in  the  former  case  ms 
re-opened.  The  question  is,  whether  a  canviction  of 
this  app.  under  the  22nd  section  of  the  H  t  X 
Vict  c.  109  (An  Act  to  amend  the  Uws  rdating  to 
Fisheries  for  Salmon  in  England),  was  valid  ?  The 
app.  had  a  fishing  mill-dam,  with  a  fish-lock  throng 
it ;  at  the  head  of  that  lock  was  a  hatch,  or  iliding 
door,  which  moved  in  grooves ;  when  this  door  wit 
down  no  salmon  could  pass  within  three  feet  of 
the  door;  and  down-stream  was  a  frame  in  which 
the  up-stream  hecks  of  the  fish-lock  were  placed, 
when  the  lock  was  used  for  taking  salmon;  and 
when  this  was  done  the  sliding  door  or  hatch  wu 
raised.  Tliis  was,  of  course,  to  allow  of  a  roih  of 
water  through  the  lock,  against  which  the  fiih, 
following  their  natural  instinct  to  ascend  the  liTO, 
would  make  what  way  they  could,  and  so  swinuniog 
up  the  lock  and  beingstopped  by  theup-stream  becki, 
and  prevented  from  returning  by  the  down-stnus 
hecks  or  inscales,  would  be  caught  in  a  trap.  Whs 
this  was  effected  the  final  capture  might,  perinp, 
be  aided  by  letting  down  the  sliding  door  or  battk 
so  as  to  leave  the  fish  high  and  dry,  though  thii  > 
not  at  all  necessary,  and  was  not  we  first  occsoia 
of  lifting  the  sliding  dow  or  hatch  tocansea  itiean, 
and  consequently  an  attraction  to  the  fish,  in  Ike 
first  instance  in  order  to  make  such  sliding  door  or 
sluice  a  part  of  the  fishing  apparatus ;  ii  it 
were  necessary,  then  it  is  clear  thiat  part  of  the 
fishery  may  have  been  obstructed,  whereby  the  Idi 
is  prevented  from  passing  in  and  through  the  kid 
or  box.  The  ^ip.  kept  down  the  sliding  door,  sad 
moved  the  hecks  after  the  period  mentioned  m  the 
20th  section,  which  kept  down  the  sliding  door,  sod 
hence  the  conviction.  It  was  argued  on  behalf  of 
the  app.  that  though  language  is  used  in  this  Act 
which  the  court  cannot  understand,  so  as  to  gire 
effect  to  such  terms  as  "  crib,"  "cruivc,*  or  '•in- 
scale,"  as  being  within  the  meaning  of  the  seetioo, 
and  enough  is  not  foimd  by  way  of  explanation  to 
justify  the  conviction,  to  which  it  miut  be  answered 
we  are  boimd  to  inform  ourselves  of  tlie  meaning  d 
the  words  used  by  the  Legislature.  The  Act  a 
unfortunately  not  in  precise  words.  Throng  the 
decay  of  the  salmon  fisheries  on  thia  part  of  the 
coast,  these  terms  are  not  of  frequent  vse,  but  tbcj 
were  used  by  persons  acquainted  with  the  sntject, 
and  then  again  we  find  it  ex|dained  in  Janiesoa^ 
Dictionary :  wherever  the  word  "  box,"  "  crwre,' 
or  "crib"  is  used  it  is  strictly  applicable  to  the 
fish-lock  in  question,  and  indeed  to  the  greater  put 
of  these  contrivances.  The  salmon  are  cntioed  into 
an  inclosed  space  where  they  are  cribbed  and  coo- 
fined  in  a  "  crib,"  "  box,"  or  "  inacale."  Tha 
again  the  word  "obstruction"  is  a  well-lcnon 
word  of  most  general  import,  and  that  the  slidisg- 
door  or  sluice  is  an  obstruction  to  the  free  pa«sge 
of  the  fish  in  and  through  the  locks  within  the 
app.'s  fishery  and  mill-dam  is  deariy  made  oat,  is 
fact,  so  that  if  it  was  a  fishery  witmn  the  Act  the 
case  falls  within  the  words  of  the  20th  seclioa- 
That  it  was  a  fishery  was  deeided  in  the  fonxr 
case  between  the  same  parties,  It  was  origmsUj 
intended  for  fishing,  and  had  bem  formerir 
used  for  fishing,  and  it  was  still  capable  of 
being  used  for  fishing  by  shutting  the  box  ind 
lifting  the  sliding  door  or  hatch,  "nut  it  had  not 
been  sometime  used  for  fishing  only  riKiws  that  it 
was  a  fishery  out  of  use,  not  that  it  was  not  oae. 
Now  it  seems  that  being  made  and  oompleled  for 
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we,   thii   was    »   fighing    mill-diun,     and    none 
the  leu    a  fishery    becauae    it   also    was    used 
as  a  mill-dam.      The    interpretation   clause    is 
express:   "Fishing   mill-dani    shall  mean  a  dam 
used  or  intended  to  be  used  partly  for  the  purpose 
<rf  catching  or  facilitating  the  catching  of  fish,  and 
partly  for  the  purpose   of    supplying   water  for 
milling  or  other  purposes."    It  was  further  urged 
that  the  conviction  was   wrong,   because,   though 
damage  to  the  milling  power  was  likely  to  result 
from  the  lifting  the  sliding  door  or  hatch,  it  was  a 
damage  for  which  it  was  said  the  Legislature  could 
not  have   intended    to    impose    a   penalty.     The 
answer,  however,  is  twofold.    First,  the  Act  is  one 
for  redressing  the  great  mischief  and  wrong  from 
the  restriction  of  the  supply  of  food  of  very  great 
national   importance,    and   recites  "  that    salmon 
lisfaeries,  in  England,"  &c.  Then  follows  a  series  of  en- 
actments againstcstchingflshin  particular  manner*, 
and  amongst  others  with  fixed  engines.    This  would 
apply  to  fishing  mill-dams  against  fishing-weirs, 
and   fishing    mill-dams    unless    "lawfully   in  use 
at  the  time  of  the  passing  of  this  Act  by  virtue  of 
a  grant  or    charter   or   immemorial  usage,"  and 
against  taking  at  unseasonable  times,  or  out  of 
what  is  fixed  by  the  Act  as  close  times.    Then 
follows    the   20th    section    by   which    "the   pro- 
prietor or  occupier  of  every  fishery  for  salmon  shall 
within  thirty-six  hours  after  the  commencement  of 
the  dose  season  cause  to  be  removed  and  carried 
away  from  the  waters  within  his  fishery  the  inscales, 
hecks,  tops  and  rails  of  all  cruives,  boxes,  or  cribs, 
and  all  planks   and  temporary  fixtures  used   for 
taking  or  killing  salmon,  and  all  other  obstructions  to 
the  free  passage  of  fish  in  or  through  the  cruives,  cribs 
and  boxes  within  his  fishery."    Then  follow  the  sec- 
tion* which  provide  for  the  weekly  close  time.  Then 
the  23rd  and  24th  sections  follow  for  providing  for 
the  attaching  of  fish  passes  to  existing  dams,  and 
the  23rd  is  important,  because  it  is  subject  to  the 
express  qualification  not  to  be  found  in  sect.  20,  "  so 
that  no  injury  be  done  to  milling  power."    Then 
follows  the  25th,  as  to  the  attaching  of  fish  passes, 
with  no  such  qualification.    The  2Gth  provides  for 
the  supply  of  water  to  passes.    Then  f<ulow  sections 
for  imposing  restrictions  as  to  the  construction  of 
fishing  weirs  and  dams,  and  others  for  more  effec- 
tually enforcing  the  Act.    From  this  review  it  is 
clear  that  fishing  mill-dams  were  considered  by  the 
Legislature  to  be  injnriou*  to  the  salmon  fishery, 
and  were  therefore  placed  under  specif  restrictions ; 
that  where  it  was  intended  that  the  provisions  of  the 
Act  were  not  to  apply  if  they  interfered  with  the 
milling  power,  that  was  expressly  stipulated  ;  that 
there  is  no  such  restriction  in  sect.  20  ;  that  that 
section  rendered  penal  the  continuance  of  any  ob- 
struction to  the  passage  of  fish  through  the  box  of 
a  fishery ;   that  the  fishing  mill-dam  is  a  fishery 
expressly   dealt  with  as  such  by  the  statute ;  and 
that  as  the  sliding  door  or  hatch  was  kept  down  at 
a  prohibited  time,  and  constituted  an  obstruction  to 
the  passage  of  fish  through  the  box,  the  conviction 
was  right  and  ought  to  be  affirmed,  and,  as  on  the 
fcHiner  occasion,  with  cost*. 

Conviction  affirmed. 


Thanday,  Juie  2,  1864. 
Gbkrino  v.  Babfield. 
H^htix^—Uier—5  f  6  f^'O.  i,  e.  50. 
Wkere  cw  innlceeper  had  uted  a  piece  of  gromid,  which 
teas  part  of  a  pMic  highwag,  for  twenty  ytart  for 
ttattaing  the  vmidt*  of  hit  guest»  on  marktl-dayt : 

tleU,  that  fich  yatr  wat  no  antwer  to  an  informatioa 
agaimt  him  for  obelnicting  the  hightpag  umkr  the 
12md  auction  nftJie  Highway  Act. 


At  a  petty  sessions  holden  at  Faringdon  in  and  for 
the  division  of  Faringdon  on  the  19  th  Jan.  last, 
before  us,  the  undersigned,  Thomas  Leinster  Good- 
lake  and  Henry  Tucker,  two  of  Her  Majesty'a 
justices  of  the  peace  in  and  for  the  said  county  of 
Berks,  an  information  preferred  by  Frederick  Henry 
Barfleld,  the  district  surveyor  of  the  Faringdon 
highway  board  (hereinafter  called  the  resp.)  against 
Charles  Gerring,  innkeeper  (hereinafter  called  th» 
app.)  under  sect.  72  of  the  Act  5  &  6  Will.  4,  c.  50, 
charging  for  that  he  the  said  Charles  Gerring,  on 
the  6th  Jan.  last,  at  the  parish  of  Faringdon,  in  the 
said  county  of  Berks,  unlawfully  and  wilfully  did 
obstruct  or  cause  to  be  obstructed  the  free  passage 
of  a-  certain  highway  there  situate,  leading  from 
Marlborough-street  to  Gloucester-street,  by  then 
and  there  placing  or  causing  to  be  placed,  and 
leaving  or  causing  to  be  left  thereon  certain 
carriages  or  other  vehicles  for  a  long  and  unreason- 
able  time,  to  wit,  two  hours  and  upwards,  and  without 
just  cause,  contrary,  &C.,  was  heard  and  determined, 
by  us,  the  said  parties  respectively  being  thea 
present,  and  upon  such  hearing  the  app.  was  duly 
convicted  before  u*  of  the  said  offence,  and  we- 
adjudged  him  to  pay  the  sum  of  Gd.  fine  and  16<.  Qd. 
the  costs  incurred  by  the  said  resp. 

And  whereas  the  app.,  being  dissatisfied  with  our 
determination,  upon  the  hearing  of  the  said  infor- 
mation, as  being  erroneous  in  point  of  law,  hath, 
pursuant  to  sect.  2  of  the  sUtute  20  &  21  Vict.  c.  43, 
applied  to  us  in  writing,  within  three  days  after  the- 
said  determination,  to  state  and  sign  a  case  setting: 
forth  the  facts  and  the  grounds  of  such  our  deter- 
mination as  aforesaid,  for  the  opinion  thereon  of 
Her  Majesty's  Court  of  C.  P.  at  Westminster. 

At  the  hearing  of  the  aforesaid  information  it  was 
proved,  on  the  part  of  the  informant,  the  resp.  in  this 
appeal,  that  the  deft.,  the  app.  in  this  appeal,  had 
on  the  day  named,  which  was  the  ordinary  market- 
day  of  the  town  of  Faringdon,  placed  divers  gig*  or 
carts  on  a  certain  piece  of  ground  opposite  the  house 
of  the  app.,  which  is  a  public  inn,  and  which  piece 
of  ground  lies  between  the  two  streets  before  named, 
and  until  the  recent  erection  of  a  com  exchange 
was  (with  a  portion  of  Marlborough-street  and  its. 
footpath)  the  site  of  the  com  market. 

It  was  also  proved  that  this  piece  of  ground  had 
been  invariably  repaired  at  the  expense  of  the  parish 
out  of  the  highway-rate,  and  had  been  stoned  and 
metalled  the  *ame  as  the  other  streets  and  roads  in 
the  town  and  parish,  and  had  also  been  recognised 
as  a  highway  by  the  highway  board  of  the  district. 

It  was  also  proved  that  by  reason  of  the- 
vehicles  being  so  placed  on  the  ground  the  free 
and  ordinary  passage  between  Marlborough  and 
Gloucester-street  had  been  made  lest  convenient. 
The  waste  Und  of  the  manor  of  Faringdon,  within 
which  the  town  is  situate,  and  the  right  to  toll  oa 
cattle,  com  and  goods  sold  and  delivered  therein, 
belong  to  Daniel  Bennett,  the  lord  of  such  manor ; 
and  the  app.  proved  that  he  had  been  in  the  habit  of 
placing  his  customers'  gig^s  in  the  street  in  front  of 
(lis  house^  but  not  on  this  particular  piece  of  ground, 
on  market-days,  for  a  long  period  of  time  far  exceed- 
ing twenty  years,  without  making  any  payment  to 
the  lord  or  his  lessee ;  but,  in  this  instance,  he  had, 
by  ammgement,  paid  the  lessee  Is.  for  the  privilege- 
of  placing  them  there.  He  also  proved  that  sums 
had  been  occasionally  taken  by  the  said  lessee  from 
licensed  hawker*  and  other  traders  aelling  their 
ware*,  by  auction  and  otherwise,  on  the  said  piece 
of  ground,  vans  and  cart*  belonging  to  whom  were 
left  daring  *uch  sales,  and  during  any  portion  of 
the  market-day  thereon.  It  was  also  proved  that 
public  exhibitor*  had  occasionally  been  permitted  to- 
occupy  *ach  idece  of  ground  on  making  a  payment 
to  the  leasee  for  the  pnrilege. 
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It  was  not  shown  however  that  any  payment 
Ihad  ever  been  made  in  respect  of  empty  vehicles 
standing  on  the  ground  in  question  until  the 
jpresent  occasion,  but  it  was  proved  that  a  money 
nayment  had  been  occasionally  made  to  the  lessee 
tfor  such  a  purpose  in  respect  of  a  piece  of  ground 
dying  in  front  of  another  inn  in  the  town,  and 
ibetween  the  carriage  road  and  footpath,  and  which 
iast-mentioned  payment  was  shown  to  hare  com- 
menced upwards  of  twenty  years  last  past.  It  was 
contended  on  the  part  of  the  deft.,  the  app.  in  this 
4ippeal,  first,  than  the  two  streets  over  which  the 
j>ublic  passed  could  be  approached  from  either  side, 
irrespective  of  any  obstruction  caused  by  the 
vehicles  being  pla^  on  the  piece  of  ground  in 
•iiuestion,  inasmuch  as  such  vetiiclcs  occupied  no 
darger  space  than  had  been  accustomed  to  be 
occufued  for  the  purpose  aforesaid,  and  that  no 
obstruction  of  the  free  passage  witliin  the  meaning 
of  the  Act  had  therefore  been  proved,  and  that, 
even  assuming  a  slight  abridgment  of  the  free 
.passage  did  exist,  yet  that  ixfing  on  the  ordinary 
market-day,  the  uninterrupted  use  of  the  ground 
for  purposes  for  a  period  long  exceeding  twenty 
years  would  be  an  answer  to  the  proceedings.  And, 
secondly,  that  the  evidence  adduced  showed  a  right 
in  the  lord  of  the  manor  to  authorise  the  appropria- 
tion on  market-days  of  the  piece  of  ground  in 
■question  for  the  purposes  aforesaid,  and  that 
.although  the  vehicles  complained  of  were  not 
actuiUly  used  in  the  sale,  or  in  the  conveyance  for 
■the  purpose  of  sale  of  marketable  articles,  yet  that 
they  were  entitled  to  the  like  advantages,  inasmuch 
.as  they  belonged  to  fanners  and  traders  attending 
Uie  market  for  strictly  market  purposes,  and  that 
in  some  instances  the  sample  sacks  in  ordinary  use 
on  com  exchanges  were  conveyed  in  such  vehicles. 

We,  however,  being  of  opinion  that  the  evidence 
-given  before  us  proved  the  ground  in  question  to  be 
part  of  the  highway,  and  that  an  obstruction  to'  the 
free  passage  of  the  same  had  been  created  within 
-die  meaning  of  the  72nd  section  of  the  Act,  5  &  6 
WilL  4,  c.  50,  and  being  also  of  opinion  that  the 
■voluntary  payment  to  the  lessee  of  the  lord  of  the 
manor  for  the  privilege  claimed  in  this  and  the  other 
-case  mentioned  was  not  in  the  nature  of  a  market 
toU,  which  in  the  case  of  empty  vehicles  could,  ac- 
■cording  to  the  custom,  be  legally  demanded,  gave 
our  determination  against  the  app.  in  the  manner 
before  stated,  llie  questions  of  law  arising  on  the 
.«bove  statement  therefore  are :  Whether  the  circum- 
stances set  out  proved  an  obstruction  to  the  free 
j>assage  of  the  highway  within  the  meaning  of  the 
Act ;  and  whether  it  was  any  answer  thereto  that 
the  app.  had  exercised  the  privilege  of  placing  empty 
•vehicles  on  the  street  near,  for  a  period  of  twenty 
_years  and  upwards,  on  market-days ;  and  whether 
the  fact  of  his  making  a  payment  to  the  lessee  of 
the  tolls  (coupled  with  the  fact  of  a  similar  pay- 
ment having  been  made  in  the  other  case  referred 
:to  for  a  period  of  twenty  years  and  upwards)  can  be 
.considered  in  the  nature  of  a  market  toll,  and  would 
give  him  any  right  to  use  the  piece  of  ground  in 
question  for  the  purpose  mentioned. 

Whereupon  the  opinion  of  the  Court  of  C.  P.  is 
asked  upon  the  said  question  of  law  whether  or  not 
we,  the  said  justices,  were  correct  in  our  determina- 
tion  as  aforesaid,  and  as  to  what  further  should  be 
^one  or  ordered  by  the  said  court  in  the  premises. 

TnOMAS  L.  OOODLAKE. 

Heurt  Tucker. 
°  Cok,  for  the  app.,  contended  that  he  had  a  perfect 
fight  to  do  what  he  did  by  custom,  and  that  it  must 
be  held  that  when  this  piece  of  ground  was  dedicated 
to  the  public,  it  was  a  limited  dedication  subject  to 
^he  rights  of  the  lord  of  the  manor.    He  cited 
Ato.v.  Smith,  4  E«p.  110; 
MwoodY.  BuOock,  6  a  B.  S8S. 


/.  0.  Grijffit*,  for  the  resp.,  was  not  called  on. 

Eri.e,  C.  J. — We  think  that,  notwithstanding  this 
piece  was  a  triangular  piece  of  ground  between  tv» 
streets,  nevertheless  there  waa  evidence  bronght 
before  the  magistrates  which  justified  them  in  find- 
ing that  this  was  part  of  the  highway.  It  vu  a 
piece  of  ground  tlirough  which  people  passed  if  not 
obstructed,  and,  if  so,  it  was  a  highway,  and  the 
public  had  a  right  to  pass  over  it.  A  highway  may 
be  dedicated  to  the  public,  subject  to  certain  righu; 
but  there  is  no  evidence  here  to  justify  the  user 
claimed.  The  innkeeper  used  this  piece  of  proaml 
when  his  yard  was  too  full ;  and  although  the 
vehicles  might  be  the  property  of  farmers  attending 
the  market,  that  fact  would  not  give  any  right. 

Williams,  J. — I  am  of  the  same  opinion.  The 
magistrates  found  as  a  fact,  that  this  was  a  high- 
way. Then  the  question  arises,  had  the  app.  any 
right  to  use  it  as  he  did  ?  There  is  no  proof  that  on 
particular  days  an  obstruction  might  be  put  there 

WiLLES,  J. — The  only  evidence  for  the  app.  ia, 
that  he  had  been  in  the  habit  of  using  this  piece  of 
ground  for  more  than  twenty  years :  that  is,  that 
the  public  tolerated  the  obstruction  as  long  as  they 
suffered  no  inconvenience  from  it ;  but  now  they  in 
all  probability  find  it  inconvenient,  and  therefore  wish 
to  prevent  its  being  used  by  the  app.  any  longer. 


Btles,  J. — ^I  concur. 


Judgment  for  resp.  icith  ault. 


COXniT    OF    ASCHES. 

(OANTEBBUHY.) 
It«port«d  by  Dr.  Swabet.oI  Uactara'-commoiui 

Feb.  Sonde,  Mag  5  and  2S,  1864. 

(Before  the  Right  Hon.  S.  Lusrihoiom,  D.CJU, 
Dean.) 

Hill  and  Bailbt  v.  Haskew. 

ChimJi-rate  —  Illegal  item  —  lAobility  of  "prebenAJ" 
and  '•coimum"  hnds — Inequality  of  astessneat—Jf 
portionment  of  costs  on  rate  pronounced  invalid. 

In  the  eircumatanres  of  an  extensive  parish  and  tpvarJt 
of  2000  ratepagers  the  Court  held  an  item  of  lOL  for 
Oie  expenses  of  coOecltng  a  chanA-rate  not  to  be  ilk- 
gal;  and,  assuming  it  to  be  illegal,  held  the  ilea  »ot 
of  sufficient  amount  to  vitiate  the  rate. 

Prebeiidal  lands,  liable  to  the  rmair  of  the  chancel  of  (ie 

church,  are  not  rateable  to  cnurch-rate. 
Generally,  allpn^pertu  assessable  to  poor-rate  (with  lie 

excq>tion  of  churcn  property)  is  lictble  to  chun^-ntt. 

To  sustain  a  church-rate  the  churchwardens  must  be  i»  » 
position  to  show  the  roia-t  that  the  properties  ratd 
were  in  substance  fairly  and  equally  assused  on  «•« 
principle  ;  the  prindple  adapted  seems  immatavd, 
provided  the  result  is  substanUal  equality. 

When  the  Coiirt  pronounces  against  a  church-rate,  asd 
condemns  the  pits,  in  costs  generally,  it  nuiy  co»daa 
the  deft,  in  such  part  of4he  costs  as  were  occaaottd 
by  unfounded  (Ejections  raised  by  his  pleadings. 

This  was  a  suit,  by  letters  of  request  from  the 
Chancellor  of  the  Diocese  of  Llchfleld,  promoted  by 
the  churchwardens  of  the  pariah  of  Tamworth,  to 
recover  1/.  Hs.  IJdL,  alleged  to  be  due  from  thedrft 
as  his  proportion  of  a  choich-rate  made  for  the 
parish  of  Tamworth  on  ibe  11th  Oct.  1861,  at  the 
rate  of  l^dL  in  the  pound.  The  librf  was  in  the 
usual  form,  and  the  churchwardens'  estimate  fw  the 
rate  was  as  follows : 
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Hill  and  Bjulet  v.  Uaskbw. 


[Abchbs. 


As  estimate  of  the  emna  neoesaary  for  repiiirtaig  the  pariAh 
cfamcfa,  and  for  the  other  parpoeeB  ohargeabta  on  the  charoh- 
i»te  fram  Eaater  1881  to  EtMer  18fi2 : 

£  t.  d. 
Jtepairing  the  soath-eaet  pinnacle,  also  the  mulliona 
to  the  clerestory  on  the  north  side,  and  other  re- 
pain  ~ «  0  0 

Sspairtaig  lead  roof  and  flashings  10  0  0 

Fahtiiig  iron  fencing,  gatoa,  Ac.   2S  0  0 

JtapaMng  wlndom  10  0  0 

Oanwntar,  brickUTar,  waaUng  aarpUcea 15  0  0 

•Ooala „ 10  0  0 

Whia  and  braa4 „....„ 13  0  0 

Sonraoce 4  S  ( 

Ctoaning  and  dnattaig  ehoidi,  to. 18  0  0 

TirotMadles 10  0  0 

Sroonis,  mops,  Aa fi  0  0 

Printing  and  stationery  4  0  0 

Omrchvardens'  axpensea,  beliig  sworn  Into  ofiloa 

and  fees „ S  0  0 

Binglng  prayer  bell  „ C  10  0 

Vhidlng  up  and  cleaning  clodc,  to. 6  0  0 

Xakiiig  and  collecting  rate 10  0*0 

Two  new  stoveo,  ptiwg  and  repairs  ..„. SO   0  0 


£-Me  M    6 

The  above  estimate  was  presented  by  the  charchwardens  at 

the  meeting  held  in  the  vestry  of  the  parish  church  of  Tom- 

<woith,  parsuont  to  pablic  notice,  on  the  11th  Oct  1861,  and 

adopted.  John  Uodld,  Chairman. 

The  case  was  ultimately  disposed  of  on  the  ground 
-of  serious  inequality  in  the  assessment  (on  which 
jioint  the  pleadings  were  of  considerable  length,  and 
4  vast  bulk  of  depositions  reduced  to  writing  was 
before  the  court),  and  the  rate  pronounced  invalid. 

The  other  points  raised  by  the  allegation  on  behalf 
of  the  deft,  were  as  follows :  First,  that  the  chnrch- 
vardens  had  a  balance  of  lOL  lit.  in  hand  at  the 
time  the  rate  in  question  was  made ;  secondly, 
^that  there  were  arrears  of  previous  rates  amounting 
to  about  50^,  which  might  have  been  collected  if 
proper  diligence  had  been  used ;  thirdly,  that  the 
nte  in  question  was  calculated  to  produce  about 
2S2L,  that  the  ordinary  yearly  legal  expenses  charge- 
able on  church-rate  amounted  to  160/.,  and  the  rate 
therefore  void  by  reason  of  excess ;  fourthly,  that  the 
estimate  of  soms  necessary  for  repairing  the  parish 
«iiarch  and  for  the  other  purposes  chargeable  on  the 
church-rate  contained  items  either  altogether  illegal 
to  be  charged  on  a  church-rate,  or  the  amounts 
thereof  were  grossly  in  excess  of  the  actual  require- 
ments; in  particular,  that  23/.  for  painting  iron 
fencing,  gates,  &c..  was  greatly  in  excess  of  the  sum 
necessarily  required  for  such  purpose;  that  2L  as 
■expenses  of  the  churchwardens  on  being  sworn  into 
office  greatly  exceeded  the  fees  and  expenses  legally 
payabte ;  that  lOL  for  making  and  collecting  the 
rate  was  altog;ether  illegal. 

The  lesponaive  allegation  admitting  a  balance  in 
hand  of  IQt  lis.  alleged  the  good  arrears  to  be  no 
more  19^  14s.  lid.,  and  explained  an  admitted 
vsriation  between  the  value  of  properties  in  the 
poor-rate  and  church-rate  assessment,  first,  by 
reference  to  certain  cottage  property  rated  to  poor- 
rate  under  the  Small  Tenements  Act  (18  &  14  Vict 
c  991),  whidi  was  not  applicable  to  church-rates ;  by 
certun  corporation  tolls  not  included  in  the  poor- 
rate  ;  by  the  Tarious  modes  of  dealing  with  a  canal 
which  ran  through  different  townships  of  the  parish ; 
and  by  reason  of  certun  prebendal  lands  assessed  to 
poor-rate,  bat  alleged  not  to  be  liable  to  church- 
rate,  inasmuch  as  they  were  liable  to  the  repair 
of  the  chancel.  Certain  alleged  omissions  were 
accounted  for  as  being  rights  of  common,  not  liable 
to  either  i>oor,  county,  or  church-rate.  The 
responsiTe  allegation  also  counterpleaded  the  par- 
ticalara  alleged  in  the  deft.'s  allegation  to  establish 
the  general  inequality  and  unfairness  of  the  assess- 
ment. 

Tbe  case  was  argued  on  the  5th  and  6th  Feb.  by 
Dr.  Sobertaoa  and  Dr.  Stnabev  on  behalf  of  the 
chmrchwardens ;  by  Dr.  Deane,  Q.C.  and  Dr.  TrUtram 
aa  bdulf  of  the  deft. 

Cur.  adv.  vult. 


On  the  5th  May  Dr.  Lushington  delivered  an 
elaborate  judgment,  parts  only  of  which  are  here 
printed ;  tbe  parts  omitted  referring  mostly  to 
details  of  evidence  as  to  value  of  properties  necessary 
to  the  decision  of  the  particular  case,  but  of  no 
general  importance  or  interest. 

Dr.  LusHiNOTOK. — This  is  a  cause  of  subtraction 
of  church-rate,  alleged  to  have  been  duly  made  for 
the  parish  of  Tamworth.  The  parish  of  Tamworth 
consists  of  seven  divisions,  viz.:  the  borough  of 
Tamworth,  Castle  Liberty,  the  townships  of  Wig- 
ginton,  Fazely,  Bolehall  and  Glascote,  Amington 
and  Wilnecote.  The  rate  in  question  was  of  1^ 
in  the  pound;  the  date  of  its  being  made  was 
Oct.  11,  1861,  and  it  was  to  cover  the  expenses  of 
the  church  from  Easter  1861  to  Easter  1862.  The 
deft,  offers  many  objections  to  the  validity  of  the 
rate :  that  it  was  excessive  in  amount ;  that  it  in- 
cluded illegal  items ;  that  it  was  laid  on  a  totally 
false  principle  ;  and  that  many  properties  were 
overrated,  others  underrated,  others  omitted  alto- 
gether. I  will  begin  by  disposing  of  several  of  the 
objections  respecting  which  I  find  no  difficulty  and 
entertain  no  doubt.  In  all  cases  of  church-rate  it 
is  necessary  to  bear  in  mind  the  circumstances  of 
the  parish  for  which  it  is  made.  True  it  is  that  the 
same  principle  must  govern  all  cases  of  church-rate, 
but  the  application  of  those  principles  may  depend 
on  the  peculiar  circumstances  of  the  place.  I  will 
presently  illustrate  this  observation  by  reference  to 
facts.  First,  it  is  objected  that  the  present  rate  of 
1^  in  the  pound  was  unnecessary  and  excessive,  on 
the  ground  that  there  wero  arrears  of  former  rates 
due,  and  that  no  such  rate  was  required  for  the 
proper  expenditure  of  church-rate  purposes.  It 
appears  that  the  parish  church  of  Tamworth  is  an 
ancient  and  large  building ;  the  sums  which  it  is 
alleged  might  be  recovered  for  arrears  are  very 
trivial,  and  the  necessary  expenditure,  amounting 
to  232/1  lis.  or  thereabouts,  does  not  appear  to  me, 
either  by  reference  to  the  evidence,  or  considering 
the  circumstances  of  the  parish,  its  extent  or  its 
valuable  property,  to  be  excessive.  I  shall  certainly 
not  pronounce  agmnst  the  validity  of  the  rate  on 
that  ground.  Secondly,  in  the  estimate  for  the 
expenses  to  meet  which  the  rate  was  made,  there  is 
an  item  of  10/.  for  collecting  the  rate,  and  it  is  con- 
tended that  this  item  is  illegal,  and  that  the  church- 
wardens are  bound  to  perform  the  duty  themselves. 
As  a  general  proposition  this  argument  may  be  well 
founded,  but  I  am  not  disposed  to  admit  its  validity 
in  a  case  like  the  present,  where  there  are  seven 
separate  divisions  of  tbe  parish,  above  2000  rate- 
payers, and  2000  properties  liable  to  assessment,  and 
in  aggregate  value  amounting,  at  the  least,  to 
83,000/.  But  I  will  assume  that  this  is  an  illegal 
item,  and  assume,  for  the  purpose  of  the  argument 
only,  that  it  was  not  in  the  power  of  the  vestry  to 
sanction  it;  yet  if  all  this  wero  so,  I  would  not 
quash  the  rate  on  that  account.  I  know  of  no 
authority  which  would  require  me  to  adopt  so  severe 
a  measure,  and  none  has  been  cited ;  and  upon  a 
rational  view  of  these  questions,  it  would,  I  think, 
be  preposterous  to  expect  a  properly  accurate  know- 
ledge of  the  law  in  all  these  minute  particulars. 
Th&dly,  as  to  the  omission  to  rate  prebendal  lands, 
I  need  make  no  observations.  It  is  not  now,  and 
could  not  be,  contended  that  they  are  rateable  to  a 
church-rate.  I  pass  by  also  the  objection  with 
regard  to  Staffordshire  and  Warwickshire  moors. 
Fourthly,  I  now  proceed  to  the  important  question 
raised  in  this  case,  the  validity  of  the  rate  on 
account  of  the  method  of  its  assessment.  In  con- 
sidering this  question,  I  propose  to  divide  the  subject 
into  two  heads: — 1.  The  law  applicable  to  thf> 
making  of  church-rates.  2.  The  facts  of  this  ca' 
The  law :    Church-rates  are  of   great   autiqu' 
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existing    for    centuries  before  any  poor-law    was 
established.    Tbey  liave  no  original  legal  connection 
with  each  other,  none  by  statute  law.    It  would  be 
a  vain  exhibition  of  industry  to  trace  the  progress 
of  church-rates  from  early  days  to  the  present  time. 
Many  ancient  customs  interfered  with  the  ordinary 
mode  of  assessing  to  church-rate.    In  the  Poole  case 
stock-in-trade  was  held  by    the   delegates   to  be 
assessable,  (a)    But  passing  by  these  exceptions,  and 
looking  to  the  modem  practice,  which  must  be  my 
rule,  I  apprehend  the  law  to  be  that  all  property  in 
lands  or  houses,  collieries,  mines   and  canals  are 
assessable  to  church-rate ;  in  fact,  that  all  property 
assessable  to  poor-rate  is  assessable  to  church-rate, 
with  the  exception  of  property  belonging  to  the 
Church.     That  alt  property  assessable   must    bo 
assessed  upon  the  same  principle ;  but,  provided  all  be 
assessed  on  the  same  principle,  it  matters  not  whether 
the  valuation  be  high  or  low  so  that  all  are  equally 
assessed.    That  omission  to  rate  valuable  property 
may  render  a  church-rate  illegal  is  an  indisputable 
proposition,  but  it  does  not  therefore  follow  that 
small  and  accidental  omissions,  not  really  affecting 
the  rate,   would   have    that    consequence.      It    is 
acknowledged  law  that  neither  this  nor  any  other 
ecclesiastical  court  has  power  to  amend  a  church-rate, 
but  it  does  not  therefore  follow  that  trivial  errors,  in- 
incidental  to  all  such  transactions,  would  render  the 
rate  illegal.    If  the  omissions  are  many  or  important 
the  rate  is  invalid.    It  is  also  quite  clear  that  no 
rate  can  be  just  and  equal,  and  therefore  legal,  if 
some  be  rated  at  a  much  higher  rate  than   they 
ought  to  be  and  some  on  too  low  a  scale.    But  here 
you  must  observe  that  such    misrating   must  be 
clearly  proved  and  on  matters  of  importance ;  minor 
errors,  inevitable  in  a  large  parish  with  numerous 
ratepayers,  can  produce  no  such  effect.    The  law 
requires  that  the  ratepayers  of  the  whole  parish 
should  be  equally  assessed  to  the  church-rates;  of 
course,'  I  do  not  mean  an  absolute  equality,  that  is 
impossible,  but  the  adoption  of  a  principle  of  assess- 
ment, and  a  carrying  out  that  principle  so  as   to 
attain  a  reasonably  just  and  equal  contribution.    In 
assessing  to  church-rates  the  law  knows  nothing  of 
townships,  the  rate  must  be  laid  as  if  the  whole 
were  one  township.    An  assessment  might  be  equal 
as  between  different  townships,  looking  only  to  the 
aggregate  value  of  the  property  of  each  township ; 
but  if  it  was  at  the  same  time  unequal  as  between 
individual  properties  in  any  one  township,  the  rate 
founded  upon  it  would  be  invalid.   Again,  poor-rates 
have  no  legal  connection  with  church-rates.    The 
poor-rate  assessment  is  governed  by  its  own  law, 
and  is  subject  to  a  particular  course  of  appeal  not 
applicable  to  church-rates.     I  am  not  aware  of  any 
law  or  case  which  prescribes   that   the  poor-law 
assessment  is  binding  in  a  case  of  church-rate. 
Sir  J.  NichoU  said  it  might  be  referred  to,  but  no 
more :  (^Lambert  v.  Weall,  4  Hagg.  100.)    An  assess- 
ment for  the  church-rate  is  not  necessarily  invalid 
because  it  does  not  agree  with  that  for  the  poor- 
rate  ;  nor,  if  founded  upon  the  poor-rate  assessment, 
is  it  therefore  necessainly  valid ;    it  will  be  valid 
only  if  the  poor-rate  assessment  is  fair  and  uniform. 
An  assessment  to  the  poor-rate,   unless  appealed 
agminst  or  if  confirmed  upon  appeal,  is  binding  on 
aU  till  a  new  assessment  is  made,  but  such  assess- 
ment has  no  legal  or  binding  effect  upon  church- 
rate.    It  would  be  perfectly  competent  to  any  person 
assessed,  according  to  the  poor-rate  assessment  to 
church-rate,  to  impeach  the  assessment  at  any  time ; 
auch  assessment  might,  when  recently  made,  be 
primifacU  evidence  of  eqtiality,  but  no  more.    It  is 
not,  I  think,  to  be  denied  that  the  law  as  to  church 
rates  is  in  a  most  unsatisfactory 'state ;  but  though 
I  have  no  doubt  that  this  is  so,  and  that  it  imposes 


(a)  Sm  Mttter  v.  BlMm/MiimiSaie,  1  Add.  49». 


great  burdens  on  those  who  have  to  execute  it,  jret, 
nevertheless,  it  is  their  duty  to  strive  to  make  thdr 
acts  conformable  to  what  they  bcheve  to  be  tte 
law.    I  can  hardly  conceive  a  task  of  gteater  diffi- 
culty than,  as  the  law  stands,   to  m^  a  Talid 
church-rate  in  extensive  and    populous  parishes. 
Independently  of  many  other  facts,  the  task  to 
assess  equally  to  church-rate  a  town  like  Tsmwortb, 
covering  a  space  of  10,000  acres  and  contuiuBs 
2464    assessable   properties,  is    a    herculean  task. 
And  whatever  may  be  the  result  of  this  case,  I 
feel  bound  to  express  my  opinion  that  Mr  .Hill,  the 
churchwarden,  has  most  meritoriously  exerted  him- 
self to  fulfil  his  onerous  duty.    The  most  important 
question  to  be  decided  in  the  case  depends  upon  tlw 
ascertainment  of  facts,  and  by  far  the  moat  impor- 
tant of  the  facts  is  a  clear  understanding  of  Uie 
principle  upon  which  the  rate  has  been  framed  ;  th» 
general  rule  intended  to  be  followed  with  certiia 
exceptions.    I  have  no  hesitation  in  saying  that  I 
h^ve    experienced    very    great    difficulty    in  tUt 
investigation.    I  never  yet  met  a  church-rate  caie 
involved  in  so  much  intricacy.     It  would  appear 
that  the  basis  upon  which  this  church-rate  assess- 
ment was    laid  was  for  all  the  townships  exoqit 
Wilnecote,  the  then  latest  (i.  t~,  the  imiaediatelj' 
preceding)  assessment  for  the  poor-rate;  and  for 
the  township  of  'Wilnecote,  a  poor-rate  assessmest, 
but  not  the  latest.    Mr.  Hills  says,  '■  The  poor-rates 
set  forth  the  annual  value  and  the  rateable  value  of 
the  properties  in  the  parish,  and  we  have  gone  prin- 
cipally by  the  poor-rates  as  to  both  values."  Again, 
Mr.  Shaw  says,  "  The  several  properties  within  tte 
said  parish  were  assessed  to  the    church-rste  is 
question,  with  very  few  exceptions,  according  to  the 
amounts  at  which  the  same  were  assessed  to  the 
then  last  several  poor-rates  in  the  borough  of  Xam- 
worth  and  Castle  Liberty,  and  the  respective  town- 
ships of   Fazeley,  'Wigginton,  BoldiaU  and  Glss- 
cote,  and   Amington."     The  particular   mode  in 
which  the  rate-book  was    drawn   up   is  thus  de- 
scribed by  Mr.  Hill :  "  Mr.  Bull  and  I  corrected  the 
church-rate   book   of  1860,  with  the  Utest  poor- 
rate  book  of  each  township,  and  then  we  pencykd 
in  1860  church-rate  books  any  alterations  in  (i.  u 
any  divergences  from)  the  said  poor-rate  books,  aoi 
then  had  the  church-rate  book  of  1860,  with  the 
alterations  copied  into  a  new  book."     For  Wilne- 
cote,   as  above    mentioned,  the     (wor-rate   book, 
adopted  as  the  basis  for  the  choivh-rate,  was  not 
the  latest.    The  reason  for  that  was  as  follows  :— 
Un  Sept.  13,  1861,  two  months  only   before   the 
church-rate  was  voted,  there  had  been  a  new  assess- 
ment for  the  poor-rates  of  'Wilnecote  township,  and 
the  result  was  a  large  increase  of  the  aggretl*t* 
rateable  value,  namely,  4928/.  17s.  6<£.  as  compared 
with  &IWL  5».  6d.    But  at  the  date  of  the  churdi- 
rate  this  assessment  was  under  appeaL    The  ai^etl 
was    subsequently    dismissed,    but     on    tecluual 
grounds  only.    However,  the  asaeaament  so  made 
has  been  acted  upon  ever  since  for  the  poor-ntd. 
Under  these  circanutances,  Mr.  Shaw  recommended 
Mr.  Hill,  the  chordiwardeo,  not  to  adopt  the  oe* 
rate  assessment,  but  to  adhere  to  the  M  foar-nte 
assessment,  on  the  ground  that  the  old  poor-rate 
assessment  for  Wilnecote  was  upon  tlie  same  scale 
with  the  existing   poor-rate   assesaments   for  the 
other  towndiips,  and  was  fair;  wheieaa  the  net 
poor-rate  assessment  for  'Wilneoote  was  on  a  mach 
higher  scale  than  the  existing  poor-rate  assessraeats 
for  the  other  townships,  and  therefore  could  not  te 
acted  upon  without  luudahip  to  the  iwhahitants  of 
'Wilnecote^   Aastmiing  that  these  facts  are  true,  the 
reasoning  of  Mr.  Shaw  seems  quite  correct.    This, 
then,  is  the  acknowledged  method  upon  whidi  the 
church-rate  was  calculated.    For  the  present,  I  will 
assume  it  to  be  fair,  and  proceed  to  inbuilt:  bow  far 
it  mw  carried  out     If  it  had  beea  carried  ont 
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exactly,  of  coone  the  poor-rate  and  the  church- 
nte  would  exactly  tally.  It  appears,  howerer,  that 
there  was  rery  conaiderable  difference,  even  for  the 
aggregate  of  the  rateable  value  for  every  town- 
ihip  except  Fazeley. 

Poor-nM.  OboToh-nM. 

£     M.    d.  £      $.  d. 

Boro' of  Tamworth  5960    8    4  ...  630S  17  II 

Castle  Liberty     ...    903    6    4  ...    83G    9    7 

Vazeley S922  10    5  ...  C922  10    5 

Wigginton    9311    2    1  ...  8C14  16    7 

Wilnecote 3139    5    6  ...  3174    8    2 

Bolehall  &  Qloscate  6828    0    6  ...  6214    3    2 

AmlngtoD    4021    9    3  ...  3828    2    7 

These  diffeieaces  clearly  require  explanation,  and 
the  sapportert  of  the  church-rate  do  accordingly 
offer  some  explanation.  I  think  it  will  be  unneces- 
sary to  follow  the  items  for  each  township,  it  will 
be  sufficient  to  point  out  the  principal  causes  which 
are  alleged  for  the  variation.  They  are  a*  follows : 
J.  Prebendal  lands.  2.  Corporation  tolls.  3.  Sundry 
alteration*.  4.  Small  Tenements  Act.  5.  The  canal. 

1.  Prebendal  lands  were  included  in  the  poor-rate 
asxessmmt,  but  not  in  that  of   the  church-rate. 

2.  Corporation  tolls  were  included  in  the  church- 
rate  assessment,  but  not  in  that  of  the  poor-rate. 
It  is  needloM  to  say  that  in  these  two  respects  the 
churchwarden*   acted  rightly.     3.  A  third  cause 
of  variation  was  that  in  uie  church-rate  assessment 
were  inserted    some   properties  which    had    been 
improperly  omitted  from  the  poor-rate  assessment, 
or  some  improper  valuations  were  corrected.    On 
principle,  no  doubt  it  was  the  duty  of  the  church- 
warden* to  correct  any  mistake  that  existed  in  the 
books  which  they  took  as  the  basis  of  the  church- 
nte ;  but  how  was  this  done  'i    Mr.  Hill  says,  "  If  I 
happened   to  pitch  upon  any  assessment  which  I 
thought  or  knew  was  very  incorrect,  I  altered  it, 
as  was  the  case  in  a  few  instances."    And  again, 
"  I  was  guided  principally  by  the  poor-rate  assess- 
ment, making  in  some  instances  such  alterations  as 
J  considered  from  my  knowledge  of  the  properties 
were  necessary  to  put  the  parish  npon  an  equality." 
This  certainly  i^qiears  to    be  a  very  roug^  hap- 
hazard mode  of  proceeding,  and  what  increases  the 
diffictilty  ia,  that  Ifr.  Hill  does  not  state  upon  what 
scale  these  new  valuations  were  made,  except  that 
iie  considered  they  put  the  parish  on  an  equality, 
but  to  this  I  shall  advert  more  particularly  here- 
after.    4.  The  Small  Tenemente  Acts.    Two  of  the 
divisions  of  the  parish,  viz.,  the  borough  of  Tamworth 
and  Wilnecote^  but  these  only,  were  affected  by  the 
Small    Tenements    Act,    which    prescribed    that 
oottajpes  of  less  value  than  6L  per  annum  ahoidd  fur 
the  poor-rate  be  assessed  to  the  landlord  instead  of 
the  tenant,  and  their  rateable  value  should  be  taken 
to  be  only   three-fourths  of  the  annual  value.    As 
the  statute  did  not  apply  to  church-rates,  some 
modification  was  required  in  adopting  the  poor-rate 
book,  the  first  step  in  each  case  being  to  enumerate 
with  the  names  of  their  respective  occupiers  the 
cottage  properties  which  in  the  poor-rate  book  had 
been  lanip^  together  for  assessment  to  the  land- 
lord of  them  ail.  The  next  step  was  to  disr^^ard  the 
reduction  of  the  rateable  value  introduced  by  the 
statute  ;   this  seems  to  have  been  done  quite  fairly 
for  the  borough  of  Tamworth,  for  in  the  church- 
rate    the   rateaUe   value  of   the  cottages  in  the 
borough  is  ascertained  upon  the  same  scale  as  that 
which  had  always  been,  and  still  was,  in  use  for  the 
properties  not  being  cottages  within  the  operation  of 
the  statute,  and  which  had  been  in  force  for  the 
cottages    themselves    before    the   passing   of   the 
statute,  viz.,  10  per  cent,  reduction  from  the  gross 
annual  ralne  fixed  by  the  original  poor-rate  assess- 
ment ;     bat     for    Wilnecote    the   churchwardens 
miopted  a  different  course.    Mr.  Hill  states,  "  The 
ou<tagc   jHvperty  in  Wilnecote  I  had  inserted  in 
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our  rate  at  the  gross  estimated  value  of  the  poor- 
rate  assessment "  (i.  «.  without  deduction),  and  the 
reason  he  alleges  for  this  is,  "  because  I  considered 
the  gross  estimated  value  was  taken  so  low  as  in 
fact  still  to  leave  a  good  margin,  but  I  calculated  it 
as  being  on  an  equality  with  all  the  rest  of  the 
parish."  And  again,  "because  even  that  gross 
estimated  rental  was  so  low  that  it  was  only  in 
reality  the  rateable  value."  Now,  for  all  the  other 
properties  in  Wilnecote  which  were  not  subject  to 
the  Small  Tenements  Act,  a  large  deduction  from 
the  gross  estimated  value  was  made  to  fix  the 
rateable  value,  a  deduction  varying  from  18  to  25 
per  cent.,  if  not  a  full  25  per  cent.  It  would  appear 
then  beyond  a  doubt  that  on  the  small  cottages  in 
Wilnecote  an  increased  value  was  placed,  whilst 
npon  cottages  of  the  same  character  in  the  borough 
of  Tamworth  the  ancient  v^uation  was  retain^. 
I  am  at  a  loss  to  see  how  this  can  be  justified ; 
something  more  is  required  than  Mr.  HiU's  asser- 
tion that  his  conviction  is  that  the  plan  he  adopted 
was  fair  and  equitable,  and  brought  the  whole  of 
the  parish  on  an  equality  as  regarded  their  assess- 
ment to  the  church-rate.  5.  The  canal.  The  Coventry 
Canal  passes  through  three  townships,  viz..  Castle 
Liberty,  Amington,  and  Bolehall  and  Glascote ;  and 
for  the  poor-rate,  each  of  these  townships  is  rightly 
assessed  for  the  part  of  the  canal  within  its  own 
limits  thus :  Castle  Liberty,  103/.  14s.  8<f. ;  Aming- 
ton, 164/.  17«.  7d.;  Bolehall  and  Glascote,  144/1: 
together,  412/.  lis.  XQd.  In  the  church-rate  it  is 
otherwise ;  the  whole  of  the  church-rate  for  the 
canal  passing  through  the  three  townships  is  thrown 
upon  one  only,  viz.,  npon  Bolehall  and  Glascote.  It 
is  thus  charged,  103/.  14s.  Ad.,  lUL  17«.  7dL,  which 
properly  belongs  to  Castle  Liberty  and  Amington, 
and  214/,  8s.  9^  Bolehall  and  Glascote  proper ; 
being  an  excess  of  70/.  8s.  9(£.  over  the  144/.  on 
which  the  poor-rate  was  assessed.  I  cannot  find 
any  satisfactory  explanation  of  this  traasaction, 
though  perhaps  I  may  conjecture  one.  It  may  be 
that  all  the  proprietors  being  the  same,  it  matters 
not  whether  they  were  assessed  in  one  township  or 
several ;  otherwise  there  would  be  injustice.  But 
I  will  assume  that  the  discrepancies  of  the  church- 
rate  assessment  from  the  poor-rate  assessment  of 
1861,  constitute  no  injustice,  and  therefore  that  the 
church-rate  assessment  was  fair.  It  now  remains 
to  be  considered  whether  the  poor-rate  assessment 
was  fair ;  for,  as  I  have  said  before,  a  church-rate 
founded  upon  a  poor-rate  assessment  is  valid,  not 
because  it  was  so  founded,  but  only  on  condition  of 
that  assessment  being  fair  and  uniform.  This  ques- 
tion may  be  conveniently  divided  into  two.  First, 
was  the  assessment  originally  fair  ?  Secondly,  was 
it  fair  in  the  year  1861  ?  First  then,  was  the  assess- 
ment originaJly  fair  'i  When,  by  whom,  and  on  what 
principle  was  it  made  ?  This  part  of  the  case  is 
unfortunately  not  brought  out  in  the  evidence. 
The  sum  of  what  is  deposed  is  as  follows  :— Wilne- 
cote was  assessed  in  1826  by  a  Mr.  Dnmrio.  Tam- 
worth was  assessed  about  twenty-five  or  thirty 
years  ago,  and  it  is  said  by  competent  professional 
valuers.  The  date  of  the  assessment  of  Castle 
Liberty  was  different,  but  it  is  not  specified.  The 
date  of  the  assessment  of  Fazeley,  Amington, 
Bolehall  and  Glascote  and  Wigglnton  is  not  stated 
at  all,  but  it  was  certainly  many  years  ago.  A 
question  here  arises :  the  assessment  bang  made  at 
different  times,  the  value  of  the  properties  must 
have  increased  at  least  something  in  value  during 
the  intervals,  and  when  an  assessment  was  made 
for  a  township  it  could  not  be  fair  as  between  that 
township  and  the  other  divisions  of  the  poririi,  and 
therefore  between  the  individmd  occupiers,  unless 
the  scale  of  valuation  was  lowered  from  the  scale  of 
the  preceding  assessment.  But  what  trace  is  there 
of  ttiis  having  been  the  case?    None  whatever; 
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in  fact,  the  principle  of  every  one  of  the  assess- 
ments is  unknown.  Before  I  examine  the  assess- 
ment for  each  division  of  the  parish  it  may  be  use- 
ful to  state  what  was  the  principle  adopted  in  the 
case  of  a  recent  poor-rate  assessment  made  by  the 
order  of  the  board  of  guardians  for  the  borough 
of  Tamworth  under  the  recent  statute,  25  &  26 
Vict.  c.  103  ;  an  assessment  carried  out  by  Mr.  Hill 
himself,  assisted  by  two  builders,  a  surveyor  and 
two  overseers.  The  principle  was  first  to  estimate 
the  gross  annual  value,  and  then,  in  order  to  fix  the 
rateable  value,  to  make  the  following  deductions, 
according  to  the  kind  of  property  in  each  case,  viz. 
for  land  only,  5  per  cent. ;  land  and  houses,  10 ; 
houses  (above  60L  in  value),  20 ;  cottages,  35 ; 
warehouses,  mills  and  factories,  25.  Now,  in  the 
poor-rate,  upon  which  the  church-rate  was  founded, 
no  such  graduated  scale  seems  to  have  been  adopted. 
To  sum  up,  then,  this  part  of  the  case.  It  would 
appear  that  the  assessments  for  the  poor-rate  were 
made  at  different  times  for  the  different  divisions  of 
the  parish,  but  all  many  years  ago  ;  that  the  rates 
of  deduction  made  from  the  gross  estimated  rental 
in  order  to  fix  the  rateable  annual  value,  where 
stated,  varied  as  between  one  division  of  the  parish 
and  another,  and  in  Wilnecote  varied  considerably 
between  different  properties ;  in  no  case  either  the 
principle  which  fixed  the  deduction,  still  less  that 
which  fixed  the  variation,  being  discernible.  In 
four  of  the  townships  the  rate  of  deduction  is  un- 
known. It  is  hardly  possible  that  a  church-rate, 
the  assessment  for  which  was  founded  upon  these 
various  assessments,  could  be  fair  and  uniform. 
That  these  assessments  were  uniform  there  is  not  a 
shadow  of  direct  proof ;  there  is  only  the  fact,  which, 
indeed,  is  not  to  be  forgotten,  that  these  assess- 
ments did  serve  to  fix  the  poor-rates  and  the  church- 
rates  for  the  parish  for  many  years  without  dispute ; 
and  the  bare  assertion  of  Mr.  Hill,  Mr.  Shaw  (men  of 
great  local  experience,  but  directly  interested  in  sup- 
porting the  church-rate),  and  of  one  or  two  others, 
that  in  their  opinion  the  assessments  worked  fairly 
and  uniformly  throughout  the  parish.  But  one 
argument  adduced  by  them  in  support  of  this  view 
shows  how  small  is  the  value  of  these  general  asser- 
tions. The  rate  is  attempted  to  be  justified  in  the 
pleadings  and  in  the  evidence,  on  the  ground  that, 
taking  one  township  with  another,  the  rateable 
snnod  value  was  about  3L  per  acre.  It  need  hardly 
be  said  that  equality  between  townships  is  not 
necessarily  equality  between  all  the  individual  pro- 
perties in  those  townships,  and,  indeed,  has  nothing 
to  do  with  the  matter.  But  to  carry  the  case 
further,  I  will  now  assume,  contrary  to  my  opinion, 
that  these  various  assessments  were  uniform,  so 
that,  at  the  date  of  the  last  of  the  assessments  being 
made,  all  the  divisions  of  the  parish  were  assessed  at 
the  same  rate.  But  the  question  now  must  be  con- 
sidered, were  they  fair  in  1861  ?  This  could  only  be 
the  case  if  two  conditions  were  observed  :  first,  if 
all  new  properties  which  had  arisen  since  the  date  of 
the  assessment  had  been  not  only  inserted  in  the 
list,  but  rated  at  a  corresponding  scale ;  secondly, 
if  all  the  properties  in  the  original  assessment,  and 
all  the  new  properties  from  the  date  of  their  being 
inserted  in  the  list,  had  advanced  in  value  at  a 
uniform  rate.  The  first  of  these  conditions  Mr. 
Shaw  deposes  was  observed.  He  says:  "About 
twenty-five  or  thirty  years  ago  a  valuation  of  all 
properties  within  the  said  parish  for  poor-rate  was 
made  by  oompetent  professional  valuers,  and  from 
that  date  to  this  (with  Ae  exception  of  a  recent 
alteration  in  the  township  of  Wilnecote)  the  assess- 
ments to  the  poor-rate  have  been  made  upon  the 
rateable  value  established  by  snch  valuation ;  and 
from  time  to  time,  as  new  properties  have  sprung  up 
and  come  within  tjte  sphere  of  rating  liabilities,  the 
same    have   been    immediately  estimated,   when 


required,  by  competent  professional  vilaen,  and 
since  1848  the  same  has  been  done  under  the  Act 
11  &  12  Vict.  c.  103,  s.  7,  and,  so  far  as  regarded 
rateable  value,  on  the  scale  of  the  sud  valuSian 
heretofore  particularly  referred  to,  by  which  mesas 
all  the  properties  throughout  the  parish,  new  and 
old,  were  kept  comparatively  equal,  and  the  pro- 
portionate equality  nmntained  justly  thnragbant 
the  whole  parish,  in  accordance  with  me  system  and 
principle  which  had  for  so  many  years  prevailed  in 
this  parish,  wsd  which  I  depose,  speaking  from  an 
accurate  knowledge  thereof,  is  a  just,  fair  and 
equitable  principle."  Again :  "  Of  course  mines, 
collieries,  and  new  works  of  various  loads  hare 
sprung  up  during  the  last  twenty-five  yean,  but  u 
they  so  sprung  up  they  were  inserted  in  the  rates  in 
the  mode  I  have  explained  in  chief.  'She  new  pto- 
perties,  as  they  arose,  were  brought  to  the  rateable 
value  by  the  same  scale  as  pre-existing  propatiet ; 
the  assessment  has  been  altered  as  additions  were 
made  to  properties,  and  as  new  properties  sprung  np, 
but  always  on  the  principle  I  have  so  often  set  fortit, 
viz.,  the  valuation  made  twenty-five  or  thirty  yean 
ago."  Further,  it  seems  very  doubtful  wh^er,  in 
estimating  the  value  of  the  collieries  and  tin; 
factories,  the  fixed  machinery  has  been  taken  into 
account.  [The  learned  Judge  then  commented  on 
the  evidence  on  this  point,  and  continued.]  The 
result  seems  to  be  this,  that  there  is  beyond  doskt 
a  great  quantity  of  fixed  machinery  in  the  paiiib; 
and  that  the  churchwardens  are  unable  to  show  >t 
what  rate  it  was  valued,  or  even  that  it  was  raliud 
at  all.  They  simply  copied  the  assessment  of  & 
houses  containing  fixed  machinery  from  the  poor- 
rate  book.  But,  supposing  there  were  no  ominiou 
in  the  poor-rate  book,  and  that  every  new  ptofettj, 
fixed  machinery  and  all,  as  it  came  into  existence, 
was  inserted  in  the  book ;  still,  in  order  that  jotticv 
should  be  observed,  these  supplementary  smcw- 
ments  should  be  upon  the  same  scale  as  the  original 
ones.  But  this  would  manifestly  require  tbc 
adoption,  not  of  the  same  rate  of  deduction  from  the 
gross  estimated  aimual  value,  but  of  a  lower  rate; 
for  since  the  old  properties  were  yearly  becominf; 
more  valuable,  the  original  assessment  became  more 
and  more  an  imdervalue,  and  consequently,  to  avoid 
disproportion,  every  assessment  of  a  new  {voperty 
should  be  upon  a  lower  scale  than  the  anteriw  asseo- 
ments.  I  have  been  unable  to  discover  any  evidence 
that  any  change  was  made  in  the  scale  of  valnatioa 
from  time  to  time.  But,  supposing  every  assesameit 
was  fair  at  the  time  when  it  was  made,  could  the  whole 
be  fair  for  1861  ?  If  there  were  no  changes  at  all,  of 
course  it  would  be  so.  If  there  wiw  a  change  in  all 
the  properties,  and  to  the  same  or  nearly  the  nne 
degree,  the  assessment  would  at  the  end  of  twenty- 
five  years  be  neariy  equal.  But  if  changes  had 
taken  place,  if  some  properties  had  greatly  incresaed 
in  >^ue  and  some  remained  stationary  or  decreased, 
the  assessment  to  a  rate  made  upon  it  wooU  be 
unequal,  and  if  unequal  unjust.  The  qnertioi 
therefore  is  narrowed  to  this  inquiry:  looking  at 
the  whole  parish,  has  there  not  be«i  siich  a  variatiaa 
in  the  value,  such  a  change  from  the  assessmenta  <^ 
1838,  as  would  make  the  rate  unequal?  Thisqaes- 
tion  may  be  investigated  in  two  ways:  flivt,  the 
reasonable  probability  of  what  must  have  ooenmd; 
what  in  the  ordinary  course  of  snch  nutters  mvt 
have  taken  place  save  from  the  occnnenoe  of  exnt- 
ordinary  circumstances;  secondly,  by  examiniig 
the  evidence  given  in  this  case,  the  new  rate  f<* 
Wilnecote  and  other  testimony.  First,  then,  as  to 
the  probabilitv  of  uneqnal  changes  having  taken 
{dace.  Consicuar  the  circumstances  of  the  case. 
Tamworth,  an  extensive  and  popukms  pari*, 
seven  divisions — the  borough  itself,  Castle  Liberty, 
and  five  townships — ^in  all  covering  10^000  aoca,  a 
population  of  many  thousand  persims,  the  nmnber 
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•U)f  tsaewmcnts,  upwards  of  2000 ;  different  kinds  of 
Jiroperty,  town  houses  and  coxmtry  houses,  cottages, 
:  factories,  collieries ;  agricultural  land,  both  pasture 
■and  arable.    The  interval  of  time  to  be  covered  is 
twenty-five  years  at  the  least.    During  this  period 
.population  must  of  course   have   multiplied   and 
wealth  increased ;  houses  must  have  been  rebuilt, 
•  enlarged,  pulled  down  ;  some  lands  must  have  come 
into  better,   others  fallen  into  worse  cultivation, 
•others,  again,  remained  as  they  were.    Special  dis- 
turbing causes  are  not  absent.    Two  new  railroads 
'ihave  been    established,    and   several   mines   and 
eollieries  opened.    I  speak  not  of  the  assessments 
■on  railroads,  or  collieries,  or  mines  (I  will  presume 
i  they  have  been  duly  rated),  but  of  their  necessary 
-effect  upon  the  other  property,  the  increased  demand 
for  houses,  for  gardens,  for  all  the  produce  of  the 
land.    It  is,  I  think,  wholly  impossible  that  the 
increase  of  population,  of  trades,  of  collieries,  of  any 
species  of  manufacture,  should  not  in  twenty-five 
years  most  materially  alter  the  valuation,  and  alter 
it  not    merely   by    increasing   the  values   of   all 
properties  uniformly,    but    by  the   changes,    the 
^essential  changes,  in  the  relative  values  of  individual 
properties.    It  is,  I  believe,  impossible  that  all  pro- 
perty should    have   increased   equally.     Demand, 
which  augments  value,  affects  in  different  propor- 
tions the  properties  adjacent  and  those  distant.    I 
-am  strongly  impressed  with  the  conviction  that  this 
reasoning  will  not  easily  admit  of  an  answer ;  but  I 
am  not  content  to  rest  upon  it  without  much  further 
investigation.    I  must  look  to  the  evidence  and 
alteration*  as  proved  by  the  evidence,  and  not  rely 
•upon  theory.     Secondly,  and  now  as  to  the  evi- 
■^xxae.    Mr.  Shaw  is  tho  only  witness  who  ventures 
positively  to  assert  that  all  the  properties  through- 
out the  parish  have  increased  at  a  uniform  rate. 
This  evidence  in   one  respect  deserves  particular 
attention,  for  Mr.  Shaw  is  a  gentleman  of  know- 
ledge and  ability,  and  has  undoubtedly  used  the 
most  praiseworthy  diligence  to  make  the  rate  con- 
I  fonnable  to  law  according  to  the  principle  he  deemed 
'  it  rig^t  to  adopt.    But,  for  the  reasons  I  have  al- 
ready given,  I  must  say  that  I  am  greatly  surprised 
-at  the  statement  that  the   value  throughout  the 
whole  parish  has  increased,  and  that  the  increase 
has  generally  been  uniform.    I  cannot  but  doubt 
the  possibility  of  this  evidence  being  correct ;  I  can- 
not reconcile  it  with  the  other  evidence  which  I  am 
about  to  quote.    Mr.  Dean  is  of  opinion  that  the 
value  of  land  has  increased  more  than  the  value  of 
honaes.    Mr.  Clarson  admits  that  in  the  borough 
the  value  of  cottage  property  has  increased  dispro- 
portionately to  the  house  property.    Mr.  Dumolo  is 
«f  the  same  opinion.    Mr.  HiU  admits  the  same.  But 
he  proceeds  to  justify  the  retention  of  the  old  assess- 
ment unchanged,  for  the  following  curious  reasons: 
He  tays,  "I  should  think  such  increase  (in  the 
cottage  property  of  the  borough)  has  been  in  the 
ratio  of  from  40  to  50  and  100  per  cent,  which, 
taking  the  proportion  which  the  cottage  property 
in  quantity  bears  to  the  entire  property  within  the 
'borough,  and  diffusing  such  increased  cottage  value 
over  the  whole,  it  would,  in  my  opinion,  about  give 
■an  increase  of  10  per  cent,  on  the  borough  of  Tam- 
worth  within  the  last  twenty-five  years  on  the  rate- 
-able  value  of  the  whole  property  therein."    By  the 
process  of  diffusion,  any  rate  could  be  proved  fair. 
"Mr.  Dumolo  recognises  that  some  townships,  Wig- 
ipnton    and   .Amington,    have  not  advanced   like 
■oUiers,  Bolehall  and  Wilnecote.    Testimony  to  the 
eame  effect  is  given  by  Mr.  Clarson.    The  effect  of 
this 'evidence  is,  as  might  be  expected,  that  the 
"valnes  of  all  kinds  of  property  have  increased,  but 
■not  in  the  same  proportion ;  it  would  indeed  have 
teen  nothing  short  of  a  miracle  if  they  had,  for  the 
*ame  causes  could  not  have  affected  all  different 
"iinds  of   property    in   the   same   degree.     It  is 


quite  manifest  that,  if  this  evidence  be  true,  a 
rate  made  on  the  old  assessment  must  be  unequal 
both  as  regards  the  whole  parish  and  the  individual 
ratepayers.  In  conclusion,  I  am  well  aware  that 
there  are  many  facts  and  much  evidence  in  this  case 
which  might  properly  form  the  subject  of  discus- 
sion, and  which  I  have  omitted  to  notice — omitted 
to  notice  because  they  are  not,  in  my  opinion, 
necessary  to  show  the  foundation  of  my  ultimate 
conclusion.  My  judgment  is  founded  exclusively 
upon  the  admitted  facts  in  the  case  and  evidence  for 
the  pits.  I  am  under  the  necessity  of  pronounc- 
ing against  the  validity  of  this  rate.  I  have  no  doubt 
that  the  churchwardens  themselves  considered  the 
rate  to  be  fair.  But  the  fact  is  that,  instead  of 
taking  care  that  the  rate  should  be  just  to  each  per- 
son, they  were  licnt  upon  making  tlie  rate  conform- 
able to  the  poor-law  assessment,  and  of  observing 
the  ancient  proportions  in  which  each  township  hml 
contributed  to  both  church-rates  and  poor-rates.  I 
am  of  opinion  that  the  original  basis  adopted  by  the 
churchwardens  is  wholly  untenable ;  that  it  would 
have  been  next  to  impossible,  by  all  the  care  and 
attention  that  could  be  bestowed  upon  it,  that  a 
valid,  equal  and  fair  church-rate  could  be  framed  ; 
and  further,  that  a  poor-rate  founded  on  a  valuation 
of  twenty-five  years'  standing  could  not  afford  the 
means  of  making  a  fair  church-rate ;  and  further, 
that  the  alterations  were  wholly  insufficient  to  re- 
move inevitable  inequalities,  which  indeed  are  proved 
by  the  evidence.  I  have  already  stated  the  reasons, 
the  facts  and  evidence  which  lead  me  to  this  con- 
clusion. In  making  a  choreh-rate  the  greatest 
precision  is  necessary ;  we  have  for  this  position  the 
high  authority  of  Bayley,  B. ;  but  there  is  another 
and  more  important  reason :  neither  this  court,  nor 
even  the  JucUcial  Committee  sitting  as  an  ecclesi- 
astical court,  has  any  authority  to  correct  or  amend 
a  church-rate  in  any  particular.  Such  is,  as  I  have 
no  doubt,  the  unquestioned  state  of  the  law,  and  no 
wonder  difficulties  arise,  for  the  law  has  remained 
unamended  from  time  whereof  memory  of  man  is 
not  to  the  contrary — a  great  contrast  to  the  poor- 
law,  whidi  has  from  time  to  time  been  amended  and 
rendered  more  just  and  practical.  I  well  know 
it  may  be  said,  what  were  the  churchwardens  to  do 
with  a  three-halfpenny  rate  and  2400  ratepayers? 
What  but  f olWw  the  accustomed  practice :  why  in- 
cur greater  trouble  and  expense  ?  The  answer  is,  no 
reasons  of  convenience  can  alter  or  make  law ;  and 
I  cannot  venture  to  depart  from  what  I  believe  to  be 
unquestionable  law  ;  indeed  the  law  of  the  case  has 
not  been  questioned  by  the  counsel  for  the  church- 
wardens, and,  knowing  the  learning  of  those  counsel, 
I  should  have  been  much  surprised  if  it  had.  As  to 
costs,  I  must  condemn  the  churchwardens  in  all 
costs,  except  those  occasioned  by  the  introduction  of 
the  question  of  rating  the  prcbendal  lands;  thcso 
the  deft,  must  pay. 

On  the  representation  of  the  counsel  for  the  deft. 
the  question  of  apportionment  of  the  costs  was  re- 
served for  the  further  consideration  of  the  court,  but 
on  the  23rd  May,  after  hearing  counsel  on  the 
point. 

Dr.  LcsHDiGTOx  adhered  to  the  decision  as  stated 
above. 

Nelson  and  Son,  proctors  for  tho  pits. 
£.  W.  Croise  for  the  deft. 
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ItKO.  V.  Kathmine*  axi>  RiiTHOxa  Improvement  Commissionebs. 


[Ibelaxd. 


COTJBT  OF    QUKIUI'S  BENCH. 

(IRELAND.) 
Krported  bjr  Wauui  Woodu>ck,  Esq.,  Banrlater-*t-L*w. 

CROWN   SIDE. 

Bso.  r.  Tub  Ratrminbs  akd  Ratuoar  Improtb- 
MKUt  Commissioners,  (a) 

Public  highicmf—Mandamut—Stal.  11  ^12  Gn>.  3, 
ilr.)c.  31—10  j-  II  Vict.  c.  34—10  i-  II  Vict,  c 
cdiii.  (/oc.  and  pen.) 

The  trackweqt  along  a  canal,  vested  in  the  Grand  Canal 
Compamlyitat.  11  (f  12  Geo.  a(^Ir.)  c.  31.  is  a 
public  highway,  and  since  the  passimf  of  the  Towns 
Improvement  Act  is  to  be  repaitid  iy  the  Improvement 
Commissioners  in  whose  district  it  is : 

So  held,  bjf  O'Brien.  J.  and  Hayes,  J.:  dissentientUnu 
Le/roy,  C.  J.  and  FitzgertM,  J. 

The  proper  remecfy  to  compel  the  eommitsioners  to  rqiair 
is  by  maiukmus  : 

So  held,  by  (yBrien,J.  and  Hayes,  J. .-  dubitante  Le/roy, 
C.  J.,  and  dissentiente,  Fitzgerald,  J. 

This  case  came  on  upon  demorrers  to  the  pleas 
pot  in  to  the  return  to  a  writ  of  mandamus,  and  also 
to  certain  rejoinders  filed  to  the  replications  to 
those  pleas. 

The  facts  of  this  case  sufficiently  appear  in  the 
argument  and  judgments. 

Jellelt  and  M-Donoiigk,  Q.  C.  for  the  defts.— Three 
(luestions  arise  in  ttiis  case :  first,  as  to  the  liability 
of  the  commissioners  to  keep  the  road  in  question 
in  repair ;  secondly,  as  to  the  structure  of  the  plead- 
ings on  behalf  of  the  Crown ;  thirdly,  as  to  the  ap- 
plicability of  the  Mrrit  of  mandamus  in  a  case  of  this 
description.  With  respect  to  the  first  question,  it 
is  to  be  determined  very  much  with  reference  to  the 
condition  of  things  antecedent  to  the  Towns  Im- 
provement Act  1847,  and  also  with  reference  to  the 
provisions  of  the  Rathmines  Improvement  Act  of 
1847.  and.  of  the  Rathgar  Improvement  Act  1862. 
The  allegation  of  the  Crown  is,  that  within  the 
'^owns  Improvement  Act  and  the  Rathmines  Im- 
provement Act,  this  is  a  highway  which  the  com- 
missioners are  bound  to  repair.  Sects.  47,  48  and 
49  of  the  Towns  Improvement  Act  are  relied  upon 
by  the  Crown,  and  also  sect.  3,  the  interpretation 
section,  by  which  the  word  "  street,"  when  used  in 
the  Act,  is  to  mean  "  road ;"  and  sect.  28  of  the 
Rathmines  Act,  10  &  11  Victc.  ccliii.,  is  that  under 
which  the  Crown  says  it  has  the  right  to  compel  the 
commissioners  to  keep  this  road  in  repair.  But  this 
portion  of  the  road  cannot  be  considered  a  public 
highway  in  any  sense.  The  only  modes  by 
which  a  highway  could  bo  created  at  common 
law  were  by  prescription,  by  dedication,  by  Act 
«f  I'arliament,  or  as  a  way  of  necessity.  The 
Act  under  which  this  trackway  was  formed 
is  the  11  &  12  Geo.  3  rir.),  c.  31,  ss.  33  &  34,  Itex  v. 
3H«  Inhabitants  of  Netherthong.  The  correct  way  of 
making  a  turnpike-road  a  public  highway  is  to 
declare  it  so  by  Act  of  Parliament.  There  is  no 
suthurity  or  principle  to  show  that  under  such 
terms  as  are  used  in  sect.  33  of  the  1 1  &  12  Geo.  3 
(Ir.)  c.  31,  and  having  regard  to  the  circumstances, 
the  trackway  along  the  canal,  which  is  private 
property,  is  to  be  deemed  a  public  highway.  The 
purpose  of  the  Act  was  to  carry  out  a  private 
speculation.  By  sect.  33,  the  clear  profits  of  the 
undertaking  ore  to  be  divided  among  the  proprietors. 
With  respect  to  the  dedication  of  a  road  by  the 
owners  to  the  public,  there  must  be  two  things  con- 
current— an  intention  by  the  owner  to  dedicate,  and 


(a)  From  tb*  IriiH  Jurist,  bj  penaissloo. 


an  adoption  of  the  act  by  the  public.  If  the  oscr 
by  the  public  is  referable  to  the  purpose  of  affecting 
some  particular  object  of  the  owner,  and  not  to  tlw 
purpose  of  creating  a  highway,  a  public  higbwsy 
will  hot  be  created :  (Barradough  v.  .Tokiuon,  8  Ad. 
&  £U.  99;  Rex  V.  Richards,  8  T.  R  684.)  The  state 
of  affairs  established  by  the  statutes  in  fact  amount 
to  an  arrangement  made  by  the  township  of  lUth- 
mines,  the  grand  jury  of  the  county  and  the  cor- 
poration of  Dublin ;  sects.  28  &  29  of  the  Bathmines 
Improvement  Act :  (Blahemore  r.  T%€  Glamorgandme 
Canal  Company,  1  H.  &  K.  162.)  Sects.  23  &  24  of 
the  Rathgar  Improvement  Act  1862  are  very 
important ;  so  also  sects.  25  and  26,  and  stat.  7  &  8 
Vict,  c  IOC,  ss.  62  to  66,  exclude  the  power  of 
putting  a  turnpike-road  in  repair  within  this  district. 
The  powers  of  the  grand  jury  originally  wete  given 
by  sects.  64  and  65  of  the  6  &  7  Wia  4,  c.  116.  The 
effect  of  sect.  65  was  to  throw  on  the  owners  of 
turnpike-roads  the  duty  of  keeping  them  in  repair. . 
This  is  either  a  turnpike-road  by  sUt.  11  &  12  Geo.  3, 
or  else  a  private  road  established  by  a  mercaotilr 
company  for  their  own  purposes ;  in  either  cases  it 
doe*  not  fall  within  the  definition  of  a  Ughway. 
All  the  profits  go  to  the  canal  company,  and  non« 
to  the  commissioners.  The  remedy,  if  any,  against 
the  commissioners  is  by  indictment ;  sect.  49  of  tbe 
Towns  Improvement  Act: 

Iteg.  V.  The  Truilees  of  the  Oxford  at^  Witnq  Tim- 
pike  Uoads,  12  Ad.  &  £U.  427. 

The  Solicitor-General (Livion,  Q.C.)  and  SuUint, 
Serjt.  (with  thorn  Grijith)  for  the  Crown. — If  thit 
road  was  dedicated  to  the  public  one  year  before  thr 
passing  of  the  Rathmines  Improvement  Act,  it  ii 
enough.  We  charge  that  this  was  at  the  time  of  the 
Act  so  dedicated,  and  then  nothing  but  an  Act  of 
I'arliament  could  do  away  with  the  effect  of  the 
dedication.  The  trackways  were  not  vested  in  the 
company  by  the  Act  of  11  &  12  Geo.  3,  c.  31 ;  all 
that  the  Act  did  was  to  give  them  power  to  eiect 
toll-bars  on  the  trackway.  Then,  aa  to  the  sok- 
stantial  question  in  the  case.  Are  the  Ratfamion 
commissioners  bound  to  repair  this  road  ?  We  asy 
that  they  are.  It  may  be  that  the  canal  company  is 
bound  to  do  so  also,  but  that  does  not  get  rid  of  the 
liability  of  the  commissioners.  The  effect  of  the 
SUt.  II  &  12  Geo.  3,  c.  81,  is  to  constitute  this  a 
public  highway  to  all  intents  and  purposes.  An; 
person  tendering  the  toll  is  at  liberty  to  nse  the 
road ;  and  the  company  could  not  exclude  any  one 
who  complied  with  the  terms  mentioned  in  the  Act. 
[FiTZOBRALD,  J. — Would  there  not  spring  from  the 
statute  an  obligation  on  the  company  which  tsk» 
the  tolls  to  keep  the  road  in  repair  ?]  That  may  be : 
but  the  Crown  is  at  all  events  entitled  to  make  the 
commissioners  repair  the  road ;  tlie  commissioBeri> 
may  then  recover  over  against  the  company,  sod 
force  it  to  keep  the  road  in  repair,  and  ap;dy  the 
tolls  for  that  purpose.  The  definition  of  a  highway 
will  be  found  in  Dooaston  v.  Payne,  2  Sna.  L.  0. 91. 
and  this  comes  within  it.  Hie  setting  op  of  toll- 
bars  would  not  destroy  the  liability  of  the  inha- 
bitants of  a  parish  to  repair  a  road : 

Rex  V.  Tie  InhaKlmts  efSL  George's,  Hmertr-sfusn, 
8  Camp.  222 ; 

Big.  V.  The  InhabiUaOs  of  Jjordsmere,  15  Q.  B.  689; 

Suteliffe  v.  Greenwood,  8  Price,  535 : 

Hex  V.  The  InhaKtants  of  Oxfordshire,  AK  ftCr.  194; 

Urn.  V.  The  InhMlaals  ofBrightside  Bierhw,  18  Q.  B. 

The  Iforiham  Bridge  Con^m^  r.  The  iMtio*  Rstkuf 
Company,  6  H.  *  W.  428; 

TheSurny  Canal  Ommum  v.  Hull,  lU.icOr.S9t. 
One  of  the  objects  of  the  Rathmine*  Imprareaieat 
Act,  incorporating  the  general  Towns  Improvmient 
Act,  is  to  keep  the  road*  in  repair,  so  that  this  i< 
one  of  the  objects  to  which  the  rate  can  be  ^iplied. 
That  Act  was  amended   by  the  Bathmines  m^ 
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Kec.  f.  Ratuxinbs  and  Rathoar  Impbovbiunt  CktiaaauoKKBs. 


[iBXLAXn. 


mthgar  ImiTovement  Act  of  1862,  8.  23  of  which 
U  importanL  It  is  a  mistiike  to  say  that  the  grand 
jury  have  no  power  to  repair  a  tampike-rood ;  sect.  50 
«f  the  geneml  Grand  Jury  Act  gives  the  largest 
powers  of  i^iair  to  the  grand  jury.  We  submit 
(hat  00  the  antborities  this  is  clearly  a  public 
road  ;  that  the  commissioners  have  power  to  raise 
rates  on  the  district  for  the  repairs ;  and  that  if 
they  please  they  have  power  to  compel  the  canal 
«ompan^  to  apidy  their  tolls  on  the  repairs.  The 
prgceedug  by  mandamus  is  correct : 

Jbg.  V.  The  BrirtalDod:  Compaiu,  2  Q.  B.  64; 
Ket.  V.  The  Severn  md    Wge  Sailvom  Company,   2 
B.  4  Aid.  046.  ^^ 

The  only  authority  on  the  other  side  is  the  dictum 
-of  Lord  Denman  in  Jitg.  v.  The  Trustees  of  the 
Oxford  and  Witmji  Turnpike  Roads,  12  Ad.  &  EL 
427,  but  he  never  intended  to  decide  the  general 
principle,  and  if  he  did,  he  ha«  overruled  hinueli  in 
R»g.  V.  The  BristolDock  Company. 

JU'Donouffh,  Q.C.  replied. 

Cur.  adv.  vttlt. 

June  28. — FmoEKAi,i>,  J. — In  this  case,  the  ques- 
tioa  arise*  on  the  i«tnm  to  the  writ  of  mandamus, 
■  and  the  subtequent  pleadings.    I  shall  advert  very 
shortly    to    the    mandamus.     [His   Lordship  then 
shortly  stated  the  maadamus.']    The  commissioners, 
in  their  return,    say    first,   "that  the   said  road 
in   the  annexed   writ    mentioned   and   described, 
-«r  any  part    thereof,    is    not,    and  before   or  at 
-or   during    any    of    the    said    several    times   in 
such  writ  in   that  behalf  mentioned,  never  was  a 
.  public  highway,"  and  stopping  there,  there  is  a  f  uU 
aad  complete  return  to  the  writ.     On  that  there 
is  a  full  return,  and  all  the  questions  in  the  case 
'  coBld  have   been  raised  on  it ;  but,  very  probably 
with  a  view  to  raise  more  completely  the  question 
■of  law,  it  goes  on  to  state  a  nimiber  ot  matters 
which  set  up  argumentatively  the  same  proposition. 
jTHis  Lordship  then  read  the  rest  of  the  return.] 
lliat  I  have  called  an  argumentative  statement  of 
certain  matters  which,  if  well  founded,  would  show 
that  the  road  in  question  was  not  a  public  highway. 
-I  ia  not  pvopose  to  follow  the  pl^tdings  further  ; 
they  are  very  complicated,    but  whether   in  the 
return  or  traverse,   the   facts   necessary  for   the 
decision  seem  to  be  conceded  on  both  sides.    There 
is  no  fact  in  controversy,  and  I  make  out  that  two 
-qnestiona  of  law  arise :  first,  is  the  road  in  question 
a  street  within  the  meaning  of  the  statute  10  &  11 
Vict.  c.  34 — a  street  or  road,  which  the  defts.  are 
bound  to  keep  in  repair  ?   and  secondly,  is  the  pro- 
ceeding by   mandamus    the  proper  remedy  in  the 
case?     The   facts  appear  to  be,  that    before  the 
statute  11  &  12  Qeo.  8,  c.  81  (It.\  the  road  was  one 
of  the  trackways  of  the  Inland  Navigation  Corpora- 
tion.   By  the  Act  of  Geo.  3,  constituting  the  Grand 
Canal  Company,  the  property  of  the  corporation,  in- 
cluding  the    trackways,    were   transferred  to  the 
Giaod  Canal  Company,  and  this  piece  of  roadway 
is  one  of  the  trackways  which  were  so  vested  in  the 
Commiaaioners  of  Inland  Navigation,  and  which 
were  so  transferred.     The  further  facts  are  that, 
subaeqaeatly  to  the  passing  of  the  11  &  12  Geo.  3, 
c  31  (Ir.y,   the  Grand  Canal  Company  erected  a 
toll-bar  across  this  trackway,  and  from  that  time  to 
the  preaent  the  public  have  enjoyed  the  privilege 
«f  paaang  along  the  trackway,  and  using  it  for  ail 
piupuaea,  paying  a  toll  to  the  company,  and  that 
anee  the  paanng  of  that  Act  it  has  remuned  vested 
in  the  company,  and  has  been,  subject  to  this  user, 
in  the  poaaeaaion,  use,  and  enjoyment  of  the  com- 
jmnjr,  and  fnrtbermore  it  is  a  road  which,  if  repaired 
at  aU,  has   been  so  by  the  company,  and  has  not 
been  the   subject  of  grand  jury  presentment.    I 
pfDpose  to  offer  ao  opinion  on  the  case  independent 
-ot  the  pleadings.    I  cannot  understand  why  the 


parties  should  not  have  raised  the  question  in  a 
convenient  form  for  the  court,  as  there  is  not  a. 
single  fact  in  controversy  between  them.  The  first 
<^_  the  statutes  rehiting  to  the  duties  of  the  Rath- 
mine  Commissionen  is  the  Bathmines  Improvement 
Act,  10  &  11  Vict  c  cdiii.  (loc.  and  pers.)  The 
4th  section  of  that  Act  provides  that  the  Towns 
Improvement  Act  of  1847  shall  be  incorporated  with 
it.  The  25th  section  recites,  "  that  by  the  County 
of  Dublin  Grand  Jury  Act,  the  grand  jury  of  the 
county  of  Dublin  are  empowered  to  make  present- 
ment for  the  making  and  maintaining  of  roads 
and  bridges  within  the  county  comprising  the  Rath- 
mines  district,  and  that  the  making  and  maintain- 
ing of  such  works  within  the  district  are  trans- 
fenred  to  the  commissioners,  and  the  expenses 
thereof  made  chargeable  upon  the  rates  authorised 
to  be  levied  by  the  commissioners;"  and  it  then 
enacts  ''that  from  and  after  ^e  passing  of  this 
Act  it  shall  not  be  lawful  for  the  gnutd  jury  of 
the  said  county  to  make  presentment  for  the 
making  or  maintaining  of  any  road  or  bridge,  or 
any  other  work  within  the  said  district,  which 
the  said  commissioners  are  hereby  authorised 
and  empowered  to  make  or  maintain,  and  that 
in  consideration  of  the  said  district  being  hereby 
made  chai^geable  with  the  cost  of  making  and  main- 
taining the  roads,  bridges,  and  other  works  which 
the  said  commissioners  are  hereby  authorised  to 
make  and  maintain  within  such  district,  it  shall  not 
be  chargeable  with  the  cost  of  malting  or  maintain- 
ing any  other  like  works  within  Ae  county  ur 
barony  save  and  except  those  the  cost  of  which, 
under  the  said  Act  of  the  7th  and  8th  years 
of  Her  Majesty's  reign,  are  chargeable  upon  the 
county  at  large."  And  I  may  say  generally  of  this 
Act,  that  in  erecting  Rathmines  into  a  town^p,  the 
general  intention  of  the  Act  as  to  works  or  roads, 
was  to  place  the  commissioners  in  the  same  position 
as  the  grand  jury  had  previously  been  in,  while  on 
the  other  hand  the  district  was,  save  for  certain 
purposes,  exempted  from  grand  jury  taxation.  The 
question  will  shortly  turn  on  the  statute  10  &  II 
Vict,  c  34,  and  some  difficulty  will  arise  from  its 
being  one  of  those  Acts  in  which  an  attempt  was 
made  to  provide  in  one  Act  for  two  countries  having 
in  this  respect  totally  different  institutions.  The  Act 
is  one  which  may  be  incorporated  with  special  Acts. 
In  the  interpretation  clause,  without  which  there 
scarcely  would  have  been  a  question,  it  is  said  that 
the  word  "  street"  shall  extend  to  and  include  any 
rood,  square,  court,  alley  and  thoroughfare  within 
the  limits  of  the  special  Act.  I  advert  specially  to 
this,  that  the  word  "  street"  is  to  be  inter* 
preted  as  meaning  road  or  thoroughfare.  We 
now  turn  to  the  clauses  of  the  Act  under  the 
head  of  "|iaving  clauses,"  and  by  the  47th 
section  it  is  enacted  "  that  the  management 
of  all  the  streets  which  at  the  passing  of  the 
special  Act  are,  or  which  thereafter  become,  public 
highways,  and  the  pavements  and  other  materials, 
OS  well  in  the  footways  as  carriage-ways  of  such 
streets,  and  all  buildings,  materials,  implements, 
and  other  things  provided  for  the  purpose  of  the 
said  highways  by  the  surveyor  of  highways  or  by  the 
commissioners,  shall  belong  to  the  commissioners. 
Now,  we  have  not  in  this  country  anybodycorrespond- 
ing  to  the  surveyors  of  highways  in  England,  and 
it  is  on  this  that  the  difficulty  arises,  but  I  believe 
we  never  had — certainly  not  since  the  grand  jury 
system  came  to  be  worked — any  such  body.  It  wilt 
be  observed  that  by  sect.  47  it  is  the  management 
of  the  streets  which  is  vested  in  the  commissioners, 
but  with  the  management  were  transferred  to  them 
the  pavements  and  other  materials,  and  the  build- 
ings, &c.,  provided  for  the  purpose  of  the  said 
highways.  Then  by  sect.  4^  the  commissioners, 
and  none  others,  shall  be  the  surveyors  of  all  high- 
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ways  within  the  Umiti  of  the  township,  and  within 
those  limits  they  shall  hare  all  such  powers  and 
authorities,  and  be  subject  to  all  such  liabilities,  as 
any  surveyors  of  highways  are  invested  with  or 
subject  to  by  virtue  of  the  laws  for  the  time  being 
in  force.  Again,  I  observe  on  this  section  that 
really,  if  it  is  applicable  to  Ireland,  I  do  not  know 
what  its  meaning  is,  or  what  the  powers  of  the 
commissioners  are,  they  being  the  powers  of  sur- 
veyors of  highways.  I  have  alrcaily  adverted  to 
the  fact  of  there  being  no  such  body  in  Ireland  as 
that  of  surveyors  of  highways,  and  no  laws  that  I 
am  aware  of  applicable  to  Ireland  vesting  in  sur- 
veyors of  highways  any  powers  at  all.  Then  sect. 
40  enacts  "  that  the  commissioners  shall  be  guilty  of 
a  misdemeanor  for  refusing  or  neglecting  to  re- 
j>air  any  public  highway  within  the  limits  of  the 
special  Act,  and  shall  be  liable  to  be  indicted  for 
such  misdemeanor  in  the  same  manner  as  the  inha- 
bitants thereof,  or  of  any  parish,  township,  or  other 
district  therein,  were  liable  before  the  passing  of  the 
special  Act ;"  that  is  for  refusing  or  neglecting  to 
resort  to  or  put  in  force  the  powers  which  surveyors 
of  highways  have  under  the  laws  in  being.  Again 
I  advert  to  this  section,  that  the  misdemeanor 
created  by  it  is  for  neglecting  to  exercise  the  powers 
of  surveyor  of  highways,  and  that  for  that  neglect 
they  may  be  indicted  for  a  misdemeanor.  Now,  it 
will  be  seen  that  these  provisions  are  wholly  inap- 
plicable here,  and  yet  they  are  the  things  that  we 
have  to  deal  with,  there  being  no  such  law  in  force 
in  Ireland  as  that  alluded  to  in  them,  and'  really  I 
do  not  know  how  this  liability  was  to  be  carried  out. 
The  50th  section,  which  enacts  that  the  trustees  of 
any  turnpike-road  shall  not  collect  any  toll  on  any 
road  within  the  limits  of  the  special  Act,  or  lay  out 
any  money  thereon,  is  important.  This  section  was 
not  much  adverted  to,  but  it  seems  to  mc  to  have  a 
very  important  bearing  on  the  case,  because,  while 
on  the  one  hand  it  de^  with  the  question  of  ordi- 
nary tum|ttke-roadg  and  the  trustees  of  those  road^, 
who  are  generally  acting  under  some  Act  of  Parlia- 
ment for  the  public,  it  leaves  wholly  untouched  the 
trustees  of  the  Grand  Canal  Company,  who  are  not 
trustees  for  the  public,  so  that  while  the  50th 
aection  deals  with  the  case,  if  there  had  been 
one  here,  of  a  public  road  vested  in  trustees  for  the 
imblic,  it  leaves  the  11  &  12  Qeo.  8,  c.  81,  and  the 
powers  and  rights  constituted  by  it,  untouched.  By 
sect.  51  "the  commissioners  may  from  time  to 
time  cause  any  or  all  of  the  streets  under  their 
management,  or  any  part  thereof  respectively,  to  be 
paved,  flagged,  or  otherwise  made  good,  and  the 
ground  or  soil  thereof  to  be  raised,  lowered,  or 
altered  in  such  manner  and  with  such  materials  as 
they  think  fit ;  and  they  may  also  pave  or  make, 
with  such  materials  as  they  think  fit,  any  footways 
for  the  use  of  passengers  in  any  such  street,  and 
cause  such  streets  and  footways  to  be  repaired  from 
time  to  time."  These  are  the  sections  which  it  is 
important  to  advert  to.  But  it  will  be  seen  that 
whatever  rights  the  whole  constitute,  there  must 
have  been  a  Queen's  public  highway — nay,  more,  it 
must  have  been  one  under  such  circumstances  as 
that  the  surveyors  of  highways,  if  any  such,  would 
have  been  bound  to  exercise  uieir  powers  on  it,  and 
in  respect  of  which  the  inhabitants  would  have  been 
liable  to  an  indictment.  The  Rathgar  Improvement 
Act  is  also  recited  in  the  mandcmuu,  but  it  has  no 
more  bearing  on  the  case  than  the  other.  It  just 
exempts  the  district  provided  for  by  it  from  grand 
jury  taxation,  and  transfers  the  roods  to  the  com- 
missioners ;  but  such  was  the  general  intention  of 
those  two  Acts,  to  create  self-government,  to  vest 
powers  in  commissioners,  and  to  give  them,  if  such 
could  be,  the  powers  of  surveyors  of  highways,  and 
to  declare  them  guilty  of  a  misdemeanor,  and  sub- 
ject to  be  indicted  in  case  of  their  refusal  or  n^ect 


to  exercise  their  powers,  just  as  the  inhabitants  of 
the  parish  or  township  would  have  been  liable,  before 
the  passing  of   the    special   Act,    to  have  been 
indicted.    The  question  will  be  found  to  turn,  not  on 
the  special  construction  of   any  one  of  these  pro-  ■ 
visions,  but  on  the  provisions  of  the  11  &  12  Geo. 
8,  c.  81  (Ir.),  for  it  appears  to  me  that  the  character 
of  this  road  turns  very  much  on  the  provisions  of  ■ 
that  statute.    That  is  the  Act  which  enables  the 
present  company  to  carry   on    and  complete  the 
Grand  Canal.    It  will  be  necessary  to  advert  t»- 
three  of  its  sections.    Tlie  first  is  sect.  1 G,  by  which 
certain  things  there  specified  are  transferred  to  the 
new  company.    But  to  pass  from  that  we  then  come 
to  sect.  .S8.    I  should  say  that  by  the  sections  ante- 
cedent to  that  one,  this  new  company  is  in  its 
character  a  trading  company;    that    is,   a  com- 
pany associated  together  to  carry  on  business  is 
water  carriers,  and  to  make  profits  in  that  wiy. 
Accordingly  for  the  profit  of  their  canal  they  ate  ■ 
empower^  by  the  Act  of  Faiiiament,bythe  section* 
antecedent  to  sect.  33,  to  take  certain  tolls  and  rates, 
but  as  they  had  certain  other  property,  sect  83  pro- 
vides "  that  it  shall  and  may  be  lawful  for  the  Mttd 
company  to  erect  one  or  more  turnpikes  upon  sad' 
across  any  of  the  trackways  which  now  are  or  shall ' 
be  made  on  either  side  of  the  said  navigation,  and- 
to  take  and  receive  the  following  tolls,  for  whid 
they  may  distrain  and  sell,  as  is  usual  at  other  tun- 
pikes."     The  road    in  question  on    the  pleading' 
appears  to  be  one  of  the  trackways  mentioned  in  the- 
statute  11  £  12  Geo.  3,  c.  31.    The  company  are  not 
authorised  to  turn  these   trackways    into  pabUc 
roads,  nor  ore  the  trackways   turned  into  poUie 
roads,  but  they  are  ompowcicd  to  take  tolls.    Hw- 
section  then  enumerates  what  those  tolls  are  to- 
be,  but  those  tolls  are  not  for  the  public,  but  tie- 
the   private    property   of     the     canal    compuy. 
Sect.  34  provides  "  that  such  toll  shall  be  paid  only 
at  one  gate,  and  but  once  in  any  one  day,  and  th^ 
no    ro«l  which  is  now  public  shall    be   tfaerety 
obstructed."    Upon  referring  to  these  secticms  w- 
obvious  meaning  of  them  is,  that  these  trackways 
are  not  public  roads,  and  that  no  regulation  of  the 
canal    company  shall   interfere  witi^    the   public- 
traffic.    But  the  Act  of  Parliament  takes  a  distinc- 
tion itself  between  a  public  highway  and  a  trackway 
for  the  use  of  which  the  company  is  entitled  to  tate- 
toll.    It  appears  from  the  pleadings  that  one  of 
these  trackways    is   that   road    from  Latoudie'i- 
bridge  to  Clanbrasil-bridge,  on  which  the  company 
have  created  toll-bars,  and  on  which  they  hare  fo- 
mitted  the  public  to  traffic ;  but  they  have  exerosed 
the  entire  control  and  dominion  over  it,  and,  for' 
aught  that  appears  on  the  pleadings,  this  is  still  one 
of  the  other  trackways  used  as  such,  or  propoty  s 
right  to  use  which  is  vested  in  them  by  the  Act  of 
Parliament ;  and  I  am  not  aware  of  any  Act  wbidi 
authorises  any  one  to  take  from  the  company  that 
trackway.    Now  wc  will  see  the  importance  of  the 
Towns  Improvement  Act.    Sect.  51  of  that  Act 
enacts  that   "the  commissioners  may  from  tJiW' 
to  time  cause  all  or  any  of  the  streets  under  their 
management,  or  any  part  thereof  respectively,  to- 
be  paved,  flagged,  or  otherwise  made  good,  and 
the  ground  or  soil  thereof  to  be  raised,  lowend, 
or  altered,  in  such  manner  and  with  such  materials  - 
as  they  think  fit;,  and   they  may  also  pave  or 
make,  Mrith  such  material*  as  they  think  fit,  i^ 
footways  for  the  nse  of  passengers  in  any  m* 
street,  and  cause  such  streets  and  footways  to  be  - 
repaired  from  time  t»  time."    That  seetioD  is  in- 
corporated with  the  Rathmines  and  Rathgar  Acta, 
but  would   not  apply  to  -the  case  of   the  Grsnd 
Canal  Company,  who  are  the  owners  of  a  road,  i* 
respect  of  which  they  are  entitled  to  take  tolls,  and 
not  trustees  of  a  public  rood.    On  tbut  Acts  th^ 
question  whicb-I^piopMC-to  consider  i*,«lirtber<ki»- 
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trackway  has  become  a  Queen's  highway,  so  as  to 
bring  it  within  the  meaning  of  the  Towns  Improre- 
ment  Act,  and  transfer  the  liability  to  repair  to  the 
Hathmines  Commissioners,  and  authorise  them  to  go 
on  the  trackway  and  repair  it  while  it  remains 
vested  in  the  company.    With  respect  to  this  obli- 
gation to  repair,  a  number  of  cases  were  cited  to 
establish  that,  though  a  road  be  a  turnpike  trust, 
still  the  common  law  remedy  on  the  parish  to  repair 
would  exist,  and  might  be  enforced  by  mandanms, 
though  the  trustees  are  entitled  to  tue  tolls  for 
the  purpose  of  repairs.     I  will  refer  to  one  only, 
Ikit.    V.  The   Inhabitants   of  Lordtmen,    15   Q.  B. 
6S9.    The  question  there  was  whether  the  parish 
was  bound  to  repur  a  road  passing  within  its  Umits. 
which  had  been  constructed  by  the  trustees  of  a 
turnpike  trust,  originally  created  for  twenty  years, 
but  still  in  force,  and  the  question  was,  whether  that 
was  a  case  in  which  the  parish  was  bound  to  repair. 
It  was  contended  that,  according  to  the  common  law 
of  England,  the  parish  was  bound  to  repair  every 
public  highway  within  its  limits,  and  that  it  mat- 
tered not  whether  that  was  of  ancient  origin  or  of 
recent  origin ;  but  that  once  it  became  a  public  high- 
way by  dedication,  the  parish  was  bound  to  repair, 
(inch  waa  the  question  raised  in  that  case,  and  Lord 
Campbell  oays  there :  "  If  the  township  is  liable  at 
all,  it  can  ooly  be  on  the  ground  that  the  road  was 
a  common  Queen's  highway ;  and,  therefore,  if  the 
township  is   liable,  the  road  is   properly  described. 
The  question  therefore  is,  whether  it  be  proved  that, 
at  the  time  when  the  grand  jury  found  the  bill,  the 
road  was  a   common  Queen's  highway?    I  think 
that  it  was  one,  for  statute  Geo.  4,  c.  Iviii.,  autho- 
rised the  trustees  to  make  the  road,  as  a  turnpike- 
road  ;  and  in  the  preamble  the  Iicgislature  declare 
that  the  road  would  be  a  convenience  and  advantage 
to  the  public  at  large.    The  Act  does  not  in  so 
many  words  say  that  the  road  shall,  when  made,  be 
a  public  highway ;  and  great  reliance  was  placed 
by  the  def  t.'s  counsel  on  the  absence  of  any  such 
express  words.   I  consider  that,  however,  immaterial ; 
for  the  Act  gives  the  public  a  right  to  use  the  road, 
and  makes  it  open  to  the  public.    Besides,  if  express 
words  were   necessary,  the  Act  incorporates  stat. 
3  Geo.  4,  c.  126,  which  does  contain  words  to  that 
effect.      Then  it   is   argued,  in   effect,  that   the 
imposition  of  tolls  on  those  using  the  road  prevents 
it  from   being  a   public  common  highway.     The 
deft.'8   connsel  were  forced  to  admit  that,  if  an 
ancient  highway  were  turned  into  a  turnpike-road, 
the  imposition  of  tolls  would  not  prevent  its  con- 
tinuing to  be  repairable  by  the  parish ;  but  a  dis- 
tinction was    made   between  an   old  and   a  new 
highway  in  that  respect.    But  I  am  of  oinnion  that 
tbe  rule  of  law  is,  that  the  parish  is  liable  to  repair 
all  highways,  whether  new  or  old.    I  concur  in  what 
is  said  on  that  subject  by  Abbott,  CJ.  in  Rex  v. 
yetAerthony,    "By   the    general   rule  of   law,  the 
inhabitants  of  any  district  who  were  liable  to  the 
repair  of  all  the  roads  there,  previously  to  the  intro- 
duction of  a  new  highway,  are  also  liable  to  the 
repair  of  that  highway.  Where  the  new  road  has  been 
made  by  private  persons,  dedication  by  the  owner  of 
the  soil,  and  user  by  the  public,  and  adoption  by  the 
parish,   are,    according  to  my  notion  of  the  law, 
material  circumstances,  as  proving  that  an   irre- 
vocable licence  to  use  the  way  has  been  given  to  the 
public,  and   as  being  evidence  that  the  way  is  a 
public  common  highway :  the  liability  of  the  parish 
to  repair  Is  a  consequence  of  its  being  a  public  high- 
way.    In  the  present  case,  the  road  has  become  a 
hif^way,  not  by  the  dedication  of  the  owner  of  the 
soU.  but  bjr  virtue  of  the  Act  of  Parliament  which 
give*  all  persons  a  right  to  use  it  for  the  purposes  of 
traffic  till  tbe  Act  expires,  that  makes  the  road  a 
public  higbway  ;  and  an  incident  to  that  is,  that  the 
townsfa^  moat  repair  it."    He  then  goes  on  to  deal 


with  the  caso  of  Rex  v.  Mellor,  where  the  period 
during  which,  by  the  Act,  the  road  was  to  be  a  high- 
way had  expired  before  the  road  was  out  of  repair, 
and  the  court  determined  that  it  had  ceased  to  be  a 
public  highway.  The  distinction  was  taken  in 
Reg.  V.  Tlie  Inhabitants  of  Lordsmere,  that  so  long 
as  the  Act  continued  in  force  the  road  was  a  public 
highway,  and  the  parish  was  therefore  liable.  Now, 
I  take  it  from  that,  that  in  reference  to  all  roads  in 
England,  before  any  liability  to  repair  can  arise  in 
the  parish,  they  must  be  roads  irrevocably  dedicated 
to  the  public  by  the  private  owners,  and  accepted  as 
public  highways,  or  if  they  are  made  by  Acts  of 
Parliament,  there  must  be  wonls  in  the  Acts  which 
make  them  Queen's  public  highways ;  and  as  to  the 
imposition  of  tolls,  it  appears  to  me  that  tliat  would 
scarcely  make  any  difference  as  to  the  character  of 
the  road,  once  it  was  established  to  be  a  highway,  for 
the  trustees  are  trustees  of  the  highway  to  maintain 
it.  The  tolls  are  a  fund  to  maintain  it,  but  if  they  are 
insufficient,  their  existence  does  not  supersede  the 
liability  of  the  parish.  In  the  cases  which  arose  in 
reference  to  roads  established  by  Act  of  Parliament 
in  England,  it  will  be  found  that  by  the  Act  they 
were  made  Queen's  public  highways ;  and  therefore, 
by  that  observation,  I  dispose  of  those  cases.  It 
therefore  remains  to  be  considered  whether  this  is 
a  Queen's  public  highway  ?  and  on  the  best  con- 
sideration I  can  give,  I  think  it  is  not  so,  in  that 
sense  which  would  transfer  it  to  the  commissioners 
of  the  township  of  Kathmincs,  and  make  them  liable 
to  repair  it.  What  I  rely  upon  as  showing  this  is, 
that  this  is  still  one  of  the  trackways  of  the  canal, 
subject  to  be  used  by  the  company  in  its  whole 
extent,  subject  to  their  user  as  a  trackway  for  the 
purposes  of  their  navigation ;  and  from  all  I  can 
see,  it  may  be  necessary  now  or  hereafter  to  use  the 
entire  of  it ;  but  there  it  remains  as  their  private 
property,  though  subject  to  any  rights  the  public 
have  acquired  in  the  meantime.  But  has  there 
been  any  dedication  of  this  road  to  the  public,  or 
an  acceptance  of  the  road  by  it  ?  I  can  find  none 
such.  It  is  not  a  dedication  to  say,  "  Upon  this 
road,  which  we  must  retain,  we  give  you  liberty  to 
pass,  paying  a  toll  which  will  go  into  our  private 
funds."  How  have  the  company  dedicated  this  in  a 
manner  that  would  make  it  a  Queen's  highway, 
would  vest  it  in  the  Itathmines  Commissioners, 
would  have  formerly  authorised  the  surveyors  of 
highways,  if  any,  to  enter  on  and  repair  it,  so  as  to 
make  it  more  convenient  for  public  traffic;  and 
would  now  authorise  the  commissioners  to  enter 
on  it  and  repair  it  as  they  think  fit?  What 
is  there  either  in  the  11  &  12  Geo.  3,  c.  3,  to  decUre 
this  to  be  a  public  highway?  The  distinction 
is  even  taken  in  the  Act  between  this  trackway  and 
a  public  road  ;  and  there  is  in  the  provisions  about 
toll-bars  a  declaration  that  they  are  not  to  interfere 
with  the  use  of  any  public  road.  Well,  I  can  find 
nothing  in  the  subsequent  dealings  inconsistent 
with  the  position  which  the  Legislature  gave  the 
canal  company,  when  it  passed  the  11  &  12  Geo.  3, 
c.  31,  and  authorised  them  to  erect  a  toll-bar.  Now, 
a  matter  was  stated  in  the  course  of  the  argument 
which  we  cannot  take  into  consideration.  It  is  said 
that  a  diversion  had  taken  place,  and  that  the  true 
trackway  was  a  path  along  the  canal.  That  may  be 
the  case,  but  it  does  not  appear  on  the  pleading, 
and  we  can  only  take  into  account  what  there 
appears.  On  the  whole,  therefore,  it  appears  to  me 
that  this,  being  a  portion  of  the  trackway  of  the 
canal,  has  not  become  a  Queen's  public  highway 
within  the  meaning  of  the  11  &  12  Vict.  c.  84,  or 
within  the  meaning  of  the  interpretation  clause  of 
that  Act.  The  second  question  was  debated  when 
the  case  was  before  us  on  the  conditional  order, 
namely,  whether  a  tnandamns  was  in  this  case  the 
proper  remedy,  or,  rather,  whether  it  was  a  remedy 
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at  all.  On  the  part  of  the  prosecutor  it  was  said  to 
be  the  proper  remedy ;  and  aathorities  were  cited 
in  which  it  wa<  said  that  the  courts  in  England  had 
granted  a  mandauau.  On  the  other  side  authorities 
were  cited,  in  wliich  it  appeared  to  be  de- 
cided that  the  courts  in  England  never  granted 
a  moHdamut  to  compel  commissioners  to  repair, 
but  left  the  parties  to  their  remedy  by  in- 
dictment. One  reason  was  that  it  was  more 
convenient,  and  also  that  the  fine  imposed  on  con- 
viction would  be  expended  on  the  repairs  of  the 
road.  However  that  may  be,  that  is  not  the  ques- 
tion I  propose  to  consider,  but  the  question  as  to 
whether  a  mandamus  is  the  proper  remedy,  having 
regard  to  the  fact  of  the  liability,  if  any,  on  the 
Rathmines  Commissioners,  being  imposed  by  the 
Towns  Improvement  Act,  and  the  neglect  to  per- 
form it  being  declared  to  be  a  misdemeanor  and 
punishable  by  indictment  by  the  same  Act  which 
imposes  the  obligation.  I  allude  to  the  4Uth  section, 
wiuch  says  that  *'  the  commissioners  shall  be  deemed 
guilty  of  a  misdemeanor  for  refusing  or  neglecting 
to  repair  any  public  highway  within  the  limits  of 
the  special  Act,  and  shall  be  liable  to  be  indicted 
for  such  misdemeanor  in  the  same  manner  as  the 
inhabitants  thereof,  or  of  any  parish,  township,  or 
other  district  therein,  were  liable  before  the  passing 
of  the  special  Act."  The  question  was  before  the 
court  on  the  conditional  order,  and  in  making  abso- 
lute the  order,  the  court  guarded  itself  against 
intimating  any  opinion  on  the  question.  The  IiOrd 
Chief  Justice,  in  delivering  judgment,  expressly 
stated  that  the  object  in  malung  absolute  the 
order  was,  that  the  question  might  be  raised 
more  solemnly  on  the  return,  and  I  myself,  in 
adding  an  observation  or  two,  took  care  to  guard 
myself  in  like  manner.  The  impression  on  my 
mind  was,  that  it  was  improvident  to  make  the 
order  absolute,  because  an  indictment  was  the 
true  remedy.  I  find,  from  the  note  taken  by 
the  reporter  of  the  court,  that  in  following  the 
Lord  Chief  Justice,  I  pointed  out  that  the  inser- 
tion of  the  remedy  in  the  statute  not  alone 
affects  our  discretion  in  issuing  the  writ,  but  takes 
away  the  discretion.  That  point  mpears  to  have 
been  decided  in  Rex  v.  Robiiuon,  2  Bur.  799,  where 
Lord  Mansfield  laid  down  the  law  as  follows  :  "  The 
rale  is  certain,  that  where  a  statute  creates  a  new 
offence,  in  prohibiting  and  making  unlawful  any- 
thing, which  was  lawful  before,  and  appoints  a 
specific  remedy  against  such  new  offence  (not  ante- 
cedently unlawful,  by  a  particular  sanction  and  par- 
ticular method  of  proceeding,  that  particular  method 
of  proceeding  must  be  pursued,  and  no  other,  and 
this  is  the  resolution  in  Cattte's  case,  Cro.  Jac.  643 ;" 
and  the  ruling  in  Cmtk's  case  supports  Lord  Mans- 
field. Now,  the  way  I  aj^y  that  is  this.  The  obli- 
gation to  repair  is  the  creature  solely  of  statute. 
It  could  not  be  otherwise,  aa  the  commissioners 
thonselves  are  created  only  by  statute,  and  in 
respect  of  the  township,  there  was  no  obligation  to 
repair  before,  as  the  obligation  lay  on  the  county  of 
Dublin  through  the  grand  jury.  So  the  same  sta- 
tute which  creates  the  obligation  gives  the  remedy 
by  indictment,  and  I  read  it  "  punishable  by  indict- 
ment and  not  otherwise,"  unless  by  a  class  of  cases 
on  the  Grand  Jury  Acts,  where  an  information  may 
be  filed.  No  doubt  has  ever  been  cast  upon  Jiac 
V.  Bobintm.  It  has  been  recognised  in  many  cases, 
especially  in  Ra  v.  Carlisle,  8  B.  &  Aid.  IGl,  and 
iq>plying  that  rule  to  the  present  case,  it  appears  to 
me  that  though  this  is  a  mandamut  sought  for  by  the 
Attorney-General  prosecuting  on  the  part  of  the 
Crown,  this  is  not  a  question  of  discrcticm ;  that 
the  discretion  is  taken  away,  and  that  though  we 
made  the  order  absolute,  still  it  is  open  to  us  on  the 
return  to  the  writ,  as  a  matter  of  law  on  which  we 
"wne  wrong.    On  those  grounds,  therefore,  I 


am  of  <^iinion  that  judgment  should  be  given  for  the 
commisaioneis. 

Hatks,  J.— When  I  look  at  this  brief,  and  find 
that    some   twenty-seven    points   have  been  pot 
forward  to  be  relied  on,  I  feel  I  am  under  a  per- 
sonal obligation  to  Mr.  JcUett  for  having  put  them 
under  a  sort  of   hydraulic  pressure,  and  reduced 
them  to  three  points,  which  I  therefore  take  up. 
The  first  question  is,  whether  a  writ  of  moiKiiuntt 
is  properly  applicable  to  cases  of  this  description,  or 
whether  the  party  should  not  be  left  to  an  indict- 
ment.   The  next  is  as  to  the  structure  of  the  plead- 
ings.   The  next  is  the  question  as  to  the  liability  li 
the  def  ts.  to  repair  the  road  in  question.    As  to  the 
first,  the  49th  section  of  the  Towns  Improvement 
Act,  which  is  incorporated   with   the  Bathmines 
Improvement  Act,  enacts  [his  Lordship  read  the 
section,  which  has  been  already  given],  and  it  is 
contended,  on  the  authority  of    tho  case  of  Kig. 
V.  RobinaoH,  that  the  remedy  by  indictment  alone  is- 
applicable  ;  but  the  answer  to   that,  I  take  it,  is  * 
short  one.    This  is  not  the  case  of  an  offence  created 
by  statute,  which,  while  creating  the  offence,  alw 
appoints  a  specific  remedy.    The  offence  of  neglect- 
ing to  repair  a  highway,  whosoever  may  be  the  party 
liable  to  it,  whether  parish,  individual,  or  any  otha 
person,  the  offence  is  one  at  cominon  law,  and  all 
the  statute  does  is  to  transfer  to  the  cominissionoi 
the  liability  which  had  rested  on   the  parish,  Imt 
which   in  Ireland,  since  the  grand   jury   system 
was    introduced,    has    been   discharged    by  pR- 
sentment.    Tlte  question,  then,  is,  can  the  rented/ 
by    immdamia    be    resorted    to    as    a    concurrest 
and  more  efficacious  remedy  than  that  by  indict- 
ment ;     and    was    the   court   right    in    grantiii; 
the  mandauau  as  it  did  ?     It  purports  to  be  granted 
on  the  prayer  of  the, Attorney-General.    No  casein- 
deed  was  cited  of  such  a  grant,  bnt  if  we  are  to  be 
governed  by  the  analogy  of  the  writ  of  eeriiorari,^ 
exercise  of  the  court's  discretion  is  so  much  a  xatSiKS 
of  course  that  the  Attorney-General  might  ahnoel 
demand  it  as  a  matter  of  right.    The  case  most 
strongly  relied  upon  against  the  propriety  of  granting 
the  mandoMut  was  that  of  Rtx  v.    The  Truttea  of 
the  Oxford  and  Witruy  TmrnpilcK  Road*.     There  two 
parties  had  a  contest  as  to  the  repair  ef  a  road. 
One    of  tiiem   applied  for  a    numaannu,  and   the 
Court  refused  it.    Though  I  do  not  altogether  coocnr 
in  the  observations  of  Lord  Demnan,  I  think  the 
court  was  right.     It  is  an  abuse  of  the  writ  to  make 
it  merely  ancillary  to  a  contest  between  individosls. 
The  case  here  is  very  different     The  Attoney- 
General  alleges  a  duty  in  a  public  body,  and  a  neglect 
of  that  duty,  and  so  he  comes  here  not  so  mndi  to 
punish,  as  to  remedy  a  public  mischief.    I  think  that 
a  case  within  the  scope  of  the  writ,  and  that  the 
court  was  right  in  making  absolute  the  conditional 
order  for  the  mandanua.  The  next  question  is  aa  to  the 
pleadings.    The  79th  section  of  the  Common  Law 
Procedure  Act  1856  is  important.    It  enacts  tJtot 
"the  provisions  of  the  Conunon  Law    Pioceduie 
Amendment  Act  ^Ireland)  1863,  and  of  this  Act,  » 
far  aa  they  are  applicable,  shall  apply  to  the  pleadings 
and  proceedings  upon  a  prerogative  writ  of  iwaidioiua 
Issued  by  the  Court  of  Queen's  Bench,  bnt  subject  f 
any  general  rules  which  the  said  court  may  make, 
and  which  it  is  hereby  empowered  to  make  in  relatioa 
thereto."    This  enactment  seems  to  have  been  lost 
sight  of  by  both  sides.    Neither  party  applied  totfae 
court  for  permission  to  file  a  surrejoinder.    Passing 
by  this  as  a  mere  irregtdaiity,  let  us  look  at  the 
general  purport  of  the  return.     It  is  arerred  that 
this  never  was  a  highway.     If  this  ia  so,  caSt 
qtuettio.     Then  the  defts.  go  on  to  state   sevenl 
matters  intended  to  show  that  the  road  was  not  saeh 
a  road  aa  the  defts.    are  bound  to  repur.     the 
return  being  in  the  nature  of  a  plea  in  excuse,  tie 
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defu.  may  let  out  any  number  of  nuittera  which  are 
not  inconsistent  wiut  each  other;  and  the  defts. 
baring  set  out  as  many  several  matters  as  they 
think  fit,  tbe  wosecutor  is  authorised  to  plead  to, 
or  trsTerse  all  or  any  of  the  material   facts  so 
pleaded.    He  is  not  obliged  to  plead  to  the  whole 
letum,  but  may  select  such  portions  as  he  thinks 
material,  and  make  them  the  subject  of  a  traverse 
-or  a  plea  in  confession  and  avoidance.    We  now 
come  to  the  third  question.    By  the  11  &  12  Geo. 
'3,0.  31,  the  Grand  Canal  Company  was  incorpo- 
nUed  for  the  purpose  of  carrying  on  to  completion 
a  project  which  had  been  undertaken  by  commis- 
sioners, but  which  was  then  still  unfinished.    Ifrom 
the  2  Geo.  1,  the  Legislature  had  been  engaged  in  a 
grand  scheme  for  promoting  the  inland  navigation 
of  the  country.     Very  large  sums  of  money  had 
fiom  time  to  time  been  voted,  but  as  the  difficulty 
and  expense  of  the  undertaking  seemed  to  increase 
with  its  progress,  it  was  resolved  in  1771  to  have 
recourse  to  private  enterprise,  and  then  a  joint-stock 
company  was  formed.  Bysect  IGof  thell&  12Qeo.8, 
all  the  property  then  vested  in  that  inland  corporation, 
aad  all  moneys  granted  for  the  same  purpose,  were 
transferred  to  the  Grand  Canal  Company,  and  full 
powers  were  given  to  it  for  completing  the  works ; 
and  as  a  remuneration  for  the  expense  to  which  they 
ifaonld  be  put,  power  was  given  to  them  hy  the  27th 
section  to  levy  certain  rates  and  duties,  therein  men- 
tioned, on  goods  and  passengers  carried  on  the  canal. 
By  sect.  83  the  company  is  entitled  to  tako  tolls 
o*  vehicles  passing  along  its  trackway,  for  which 
tolls  it  may  distrain  and  sell ;   and  sect.  35  enacts 
that  the  clear  profits  which  shall  arise  to  the  company 
from  the  several  duties  vested  in  them  by  the  Act, 
or  so  much  thereof  as  shall  be  thought  proper,  shall 
at  fixed  periods  be  paid  to  and  amongst  the  res- 
pective proprietors  of  the  joint  stock,  in  proportion 
to  their  shares  and  interests  therein.    Now,  before 
passing  to  a  later  period  of  legislation,  it   may 
be  weU  to  notice  the  state  of  the  law  then  as  to 
tompskes.      In  1729  the  first  turnpike-road  Act 
was  passed  in  Ireland.    During  the  ten  years  then 
following.    Acts    were   passed   for   turnpikes    on 
twenty-nine  different  lines   of   road.     Each  Act 
begins    with    a   recital   that   the  road    to  which 
it  relates    is  out  ot   repair  and   dangerous    and 
cannot  be  kept  in  repair  by  the  ordinary  course 
appointed  by  the  laws  and  statutes  of  the  realm.    It 
then  constitutes  a  board  of  trustees  to  levy  tolls  from 
passengers,  and  gives  the  trustees  powers  of  distress 
and  sale.    It  then  directs  the  tolls  so  levied  to  be  ap- 
jdied  first  in  defraying  the  expenses  of  procuring  the 
•^ct,  and  then  in  defraying  the  expenses  of  repairing 
the  road,  and  paying  salaries, and  the  trustees  areem- 
powered  to  borrow  money.    By  the  3  Geo.  3,  c.  11, 
special  provisions  are  inade  as  to  the  tolls  on  the 
toackwaysofthelnlandNavigationCorporation.  The 
£th  section  enacts,  that  in  order  to  preserve  and 
keep  in  repair  the  several  track-roads  which  then 
were  or  thereafter  might  be  made  along  any  canal 
or  navigable  river,  by  the  direction  of  the  said  cor- 
poration, it  ^ould  from  and  wfter  the  1st  May  1764 
be  lawful  for  the  said  corporation  to  erect  or  cause 
to  be  erected,  one  or  more  gate  or  gates,  turnpike  or 
turnpikes,  in,  upon,  or  acrou  any   track-road  or 
other  rood,  which  now  is  or  hereafter  by  the  direc- 
tion and   (Hder  of   the  said   corporation  shall  be 
made  along  or  on  the  banks  of  any  canal  or  naviga- 
ble river,  and  also  such  toll-house  or  toll-bouses  as 
Uiey  riiall  judge  necessary ;   and  the  corporation 
may  from  time  to  time  appoint  such  toll  and  duties 
te  be  thete  demanded,  received  and  taken,  as  men- 
tioned in  the  section,  as  they  shall  think  fit  and 
reasoniMe ;  and  all  the  tolls  or  duties  which  shall 
be  eoUected  or  received,  the  necessary  charges  of 
collecting  the  same  being  first  deducted,  shall  be 
applied  to  repair  and  keep  up  the  said  road,  and  if 


not  wanted  for  that  use,  to  such  other  use  for  the 
benefit  of  the  works  undertaken  or  to  be  under- 
taken by  the  corporation ;  and  then  it  gives  a  power 
of  distress  and  sale  for  levying  the  tolls.  Now  let 
us  observe  here,  that  the  Inland  Corporation  was 
maintained  not  as  a  public  body  for  its  own  advan- 
tages like  the  canal  company.  It  was  a  great  com- 
pany constituted  for  a  great  public  object ;  it  was . 
supported  by  taxes  laid  on  the  public,  so  as  to 
create  a  fund  to  carry  out  the  project,  and  therefore 
not  a  farthing  was  to  be  laid  out  for  the  benefit 
of  the  InUnd  Navigation  Corporation,  but  all  waa 
to  be  laid  out  for  the  works  themselves.  Let  me 
here  mention  also  that  this  is  the  more  important 
because  it  appears  from  thc^  pleading  before  us  that 
the  piece  of  road  here  was  one  of  the  very  pieces  of 
ground  for  which  this  enactment  was  made.  This 
was  the  state  of  the  law  previous  to  the  passing  of 
the  Grand  Canal  Act,  at  the  time  these  trackways 
were  vested  in  the  corporation  for  public  purposes. 
There  can  be  no  reasonable  doubt,  then,  whether  we 
consider  the  language  of  the  statute,  or  the  facts, 
that  the  trackway  was  one  of  the  highways  of  the 
kingdom,  and  that  the  erection  of  turnpikes  was 
tolerated  only  by  reason  of  the  necessity  of  securing 
a  fund  for  the  repair  of  the  road.  I  find  nothing 
in  the  11  &  12  (leo.  3  which  militates  against  this. 
£ven  without  the  aid  of  modem  authorities,  I  would 
not  hesitate  to  hold  that,  as  soon  as  the  Grand  Canal 
opened  for  traflflc,  and  turnpikes  were  raised,  it 
became  at  once  in  every  part  of  it  a  public  highway 
in  dedication,  over  which  all  subjects  of  the  King 
had  free  right  of  passages  at  all  times,  and  it  could 
not  be  said  to  be  in  the  exclusive  possession  of  the 
company.  The  acts  also  of  the  company  are  evi- 
dence of  a  dedication.  Are  we  to  be  told  that  what 
till  then  was  unquestionably  a  public  road  was  by 
force  of  that  Act  reduced  to  a  private  road,  and  the 
pubUc  denuded  of  rights  whidi  they  had  enjoyed, 
and  for  which  they  had  paid  ?  It  is  said  that  the 
tolls  here  are  to  be  for  the  benefit  of  t^  shardiolders. 
But  it  is  averred  in  the  return  that  this  trackway 
had  never  been  repaired  by  grand  jury  presentment, 
and  this  being  the  ordinary  course,  Uierefore  the 
trackway  could  not  be  a  highway,  lliis  leads  me  to 
say  a  word  as  to  the  jurisdiction  of  grand  juries  over 
public  roads.  At  common  law  the  obligation  vested 
in  the  parishes,  and  this  continued  in  full  force  till 
the  institution  of  the  grand  jury  system,  which,  I 
believe,  derives  its  origin  in  the  10th  Car.  I.  Now, 
the  object  of  that  was  not  to  annul,  but  to  supersede 
it  by  providing  a  more  effectual  means  of  repair. 
But  even  the  public  roods  were  not  exempt  from, 
grand  jury  supervision.  Accordingly,  by  17  Geo.  8, 
c.  50,  the  treasurer  of  the  road  might  be  summoned 
before  the  grand  jury  and  examined,  and  if  money 
was  found  to  be  in  the  treasurer's  hands,  the  grand 
jury  was  entitled  to  make  an  order  to  have  it 
expended  on  the  repair  of  the  rood.  Then  we  have 
the  36  Geo.  3,  c  .55  (Ir.),  sect.  87  of  which  enacts 
that  nothing  in  the  Act  contained  "  shall  extend,  or 
be  coustrual  to  extend,  to  take  away  from  any 
grand  jury  the  power  or  the  obligation  of  repairing 
any  turnpike-road  within  their  oountiea,  but  that 
every  such  turnpike-road  may  be  r^aired  or 
widened,  or  footpaths  made  thereto,  in  like  manner 
and  under  the  like  regulations  as  if  that  Act  had 
not  been  made.  It  is  true  that  that  Act  is  not 
applicable  to  the  county  of  Dublin,  but  it  is  a  strong 
legislative  declaration,  that  making  a  road  a  turn- 
pike-road does  exempt  it  from  grand  jury  super- 
vision ;  but  this  supervision  is  not  to  be  exerdsed 
unless  the  rood  is  in  a  bad  state  of  repair.  [His 
Lordship  then  referred  to  Hex  v.  Netharlhmg ;  Rex 
V.  Oxfardihirt:  and  Beg.  v.  Brightnde  Bierlow, 
and  continued:]  Such  being  the  state  of  the 
law  at  the  time  of  the  passing  of  the  Bathminea 
Improvement  Act,  by  the  incorporation  of  the  Towns 
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Improrement  Act,  the  management  of  all  streets  was 
transferred  to  the  commissionerB.  The  inhabitants 
of  the  district  were  exempted  from  grand  jurjr  cess, 
and  the  commissioners  by  sect.  49  were  declared 
gnilty  of  a  misdemeanor  for  refusing  or  neglecting 
to  repair  any  public  highway  within  the  limits  of 
the  special  Act,  and  by  sect.  50  it  was  enacted  that 
the  trustees  of  any  turnpike-road  should  not  collect 
any  toll  upon  any  roaid  within  the  limits  of  the 
special  Act,  or  lay  out  any  money  thereon.  In  con- 
sideration of  the  township  being  made  chargeable 
with  the  cost  of  making  and  maintaining  the  roads, 
bridges  and  other  works  which  the  commissioners 
were  authorised  to  maintain  and  make  within  the 
district,  it  is  enacted  by  sect.  28  of  the  Hathmines 
Improvement  Act,  that  the  district  should  not  be 
chargeable  with  the  cost  of  making  or  maintaining 
any  other  like  works  within  the  county  or  barony, 
save  and  except  those,  the  cost  of  which  under 
statute  7  £  8  Vict.  c.  IOC,  are  chargeable  upon  the 
county  at  large.  By  the  Rathgar  Improvement  Act 
of  1862,  25  Vict.  c.  25  (^loc.  and  pers.)  the  commis- 
eionera  are  still  more  sedulously  invested  withjniis- 
diction  over  the  roads  in  their  townships.  Sect.  28 
of  that  Act  enacts  that  the  "  grand  jury  of  the 
county  of  Dublin  shall  not  have  any  jurisdiction, 
I>ower,  or  authority  with  respect  to  tiie  making  or 
maintaining  of  any  of  any  road  or  bridge  within 
the  district,  but  all  roads  and  bridges  within 
the  district  shall  be  made  and  maintained  by  the 
commissioners  at  the  cost  of  the  district,  and  the 
grand  jnry  shall  not  have  any  jurisdiction,  power, 
or  authority  with  respect  to  any  other  works 
irithin  the  district ;  and  by  sect.  24  the  com- 
missioners are  to  have  the  like  jurisdiction, 
power  and  authority  as  to  making  and  main- 
taining roads  and  bridges  within  the  district  as  by 
statutes  6  &  7  WiU.  4,  c.  116.  and  7  &  8  Vict. 
c.  106,  are  vested  in  the  grand  jury.  Such,  then, 
l>eing  the  state  of  the  law,  little  more  is  required 
than  a  calm  consideration  of  it  to  lead  us  to  a  con- 
clusion as  to  the  invalidity  of  this  return.  Many 
cases  have  been  cited :  from  them  all  it  appears  to 
me  that  we  must  hold  this  to  be  a  highway,  and 
that  not  the  less  so  because  there  is  a  turnpike  on 
it.  We  need  not  consider  whether  sect.  50,  as  to 
the  collection  of  tolls,  empowers  the  commissioners 
to  collect  tolls ;  be  that  as  it  may,  the  duty  of  the 
commissioners,  as  it  appears  to  me,  is  to  repair  the 
road. 

O'Bbibv,  J. — There  are  two  principal  questions 
in  this  case.  It  is  not  my  intention  to  discuss  the 
various  matters  which  are  stated  in  the  pleadings. 
I  agree  with  my  brother  Hayes's  observations  in 
respect  to  them,  and  I  think,  notwithstanding  their 
complication,  we  are  in  a  position  to  decide  the 
questions  wising  in  the  case.  One  is,  whether  the 
commissioners  must  rniair  the  road  in  question ; 
the  next  is,  whether  the  writ  of  nmndauua  is  the 
proper  remedy  ?  Even  if  we  were  now  to  consider 
whether  we  should  make  the  conditional  order  abso- 
lute, I  should  come  to  the  conclusion  that  it  was  a 
proper  case  for  a  mandamus.  Granting  that  there  is 
another  remedy,  I  believe  the  general  principle  will 
le  found  collected  in  Tapping  on  Mandamus,  p.  24-5, 
that  though,  as  a  general  rule,  a  numdamm  will 
not  issue  where  there  is  another  equally  effectual 
remedy,  yet  it  will  issue  where  the  remedy  is 
not  equally  convenient.  Now,  what  will  be  the 
result  of  the  judgment  on  mandamm  for  the  Crown  ? 
That  the  commissioners  will  be  directed  to  do 
the  act  required.  In  the  case  of  an  indictment  the 
only  result  will  be  a  fine.  It  is  true,  that  the  fine 
may  be  applied  in  the  repairs.  It  is,  therefore,  to 
be  considered  that  the  application  here  is  by  the 
Crown,  not  by  an  individual,  or  by  even  a  public 
officer ;  but  here  is  an  appUcation  by  the  Crown  to 


compel  the  commissioners  to  do  a  datr  vhidi  U 
thrown  on  them  by  the  Act  of  Pariiament.   I  rii^ 
refer  to  a  case  on  this  very  subject ;  I  sllnde  to 
Rtg.  V.  The  Brittot  Dock  Compang,  2  Q.  B.  64.    Is 
that  case  the  writ  issued,  and  a  return  was  mide  to 
it,  and  upon  the  argument  on  the  return,  one  objec- 
tion taken  was  that  the  vumdamtu  was  not,  and  that 
an  indictment  was,  the  proper  remedy  in  the  ctK. 
Here  is  Lord  Denman's  judgment  upon  that  fstti- 
cular  point,  "  On  argument,  objection  was  taken  to 
the  writ,  because  it  only  enjoined  the  doing  that  for 
omitting  which  the  company  are  liable  to  indict- 
ment.   But  we  think,  even  if  such  an  objection  did' 
not  come  too  late  after  the  writ  has  issued,  that  it 
is  entitled  to  no  weight.    Those  who  obtain  an  Act 
of  Parliament  for  executing   great  public  works 
are  bound  to  fulfil  all  the  duties  thereby  thrown 
upon  them,  and  may  be  called  upon  by  this  conrt 
so  to  do.    If  this  breach  of  contract  causes  a  public 
nuisance  also,  that  cannot  dispense  with  the  necet- 
sity  of  a  specific  performance  of  the  obligation  cos- 
tracted  by  them."    Here  the  commissioners  assnme 
to  themselves  the  duty  which  these  Acts  impose. 
I   think,    therefore,    that    that    authority,    aad 
those   cited    in   Tapping   at   the    {Mtge   wfaidi  I 
have  mentioned,   show   that  the  objection  camnt 
be    sustained  even  if  it  were  <^n,  as  to  which 
I  see    great  difficulty   once  the    writ   has  been 
granted.      However,  the    other    question    is  onf 
which  it  is  perfectly  open  to  the  parties  to  ruK 
here,  namely,  whether  this  is  a  highway,  the  obligi- 
tion  to  repair  which  is  thrown  on  the  commissiooeit? 
Now,  the  first  Act  to  which  I  shall  refer  is  tht 
General  Towns  Improvement  Act  of  1847,  which  ii 
incorporated  in  the  two  special  Acts.    The  3td  sec- 
tion of  that  Act  contains  these  words  :  "The  word 
'  street'  shall  extend  to  and  include  any  road,  square, 
court,  alley,  and  thoroughfare  within  the  limits  «( 
the  special  Act,"  and  the  47th,  48th  and  49tfa  are  the 
sections  which  bear  more  immediately  on  the  qoo- 
tion  in  the  case.    The  47th  says  that  "  the  manage- 
ment of  all  the  streets,  which  at  the  passing  of  the 
special  Act  are  or  which  thereafter  become  public 
highways,  and  the  {lavements  or  other  materials,  u 
well  in  the  footways  as  carriage-ways,  of  such  streets, 
and  all  buildings,  materials,  implements,  and  other 
things  provided  for  the  purposes  of  the  said  high- 
ways, by  the  surveyors  of  highways,  or  by  the  com- 
missioners, shall  belong  to  the  commissioners."  And 
sect  4m  says  that  "The  commissioners,  and  oate- 
others,  shall  be  the  surveyors  of  all  highways  within 
the  limits  of  the  special  Act,  and  within  those  limits 
shall  have  all  such  powers  and  authorities,  and  be 
subject  to  all  snch  liabilities,  as  any  surveyors  of 
highways  are  invested  with  or  subject  to  by  virtue  of 
the  laws  for  the  time  being  in  force ;  and  the  in- 
habitants of  the  district  within  the  said  limits  shall 
not  In  respect  of  any  lands  situate  within  the  said' 
district  be  liable  to  the  payment  of  any  highway 
rate,  grand  jury  cess,  or  other  payment  in  respect 
of  making  and  repairing  roads  within  the  other 
parts  of  the  parish,  township,  barony,  or  plaoe  is 
which  the  said  district  or  any  part  thereof  is  situstt* 
This  was  an  Act  of  Parliament  intended  to  apply 
both  to  England  and  to  Ireland.    It  is  certainly  a 
very  inconvenient   mode    of    legislation,    beesnie- 
words  and  phrases  are  used  in  a  general  Act  of  thiJ 
sort,  which  are  wholly  inai^cable  to  the  state  of 
things  in  Ireland,    So  that  what  we  must  do,  unless 
there  is  something  manifestly  repngnant,  is  b>  apply 
it  so  far  as  the  state  of  things  in  Ireland  enables  «* 
to  do.    A  good  deal  of  stress   was  laid  by  Mr^ 
M'Donongh  on  the  phrase  "  surveyors  of  highways" 
and  on  the  fact  that  no  such  office  was  taiown  in 
Ireland.    Be  it  so :  the  result  is  that  the  provirioo* 
as  to  surveyors  of  highways  do  not  apply  to  Ire- 
land ;  but  the  substantial  part  of  the  section,  tiist 
relating  to  the  management  of  streets,   and  the- 
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venting  of  pavements  and  matcriaU,  &c.,  in  the 
commiisionera,  does  apply :  as  also  that   part  of 
aect  48  which  exempts  the    inhabitants  of    the 
districtf  from  payment  of  highway-rate  and  grand 
jmy  ceas.      They  comes  sect.  49,  enacting  that 
"die  commissioners  shall  be  deemed  guilty  of  a 
misdemeanor  for  refusing  or   neglecting  to  repur 
any  public  lughway  within  tlie  limits  of  the  special 
Act,  and  shall  be  uable  to  be  indicted  for  such  mis- 
demeanor in  the  same  manner  as  the  inhabitants 
tliereof,  or  of  any  parish,  township,  or  other  district 
tfierein,  were  liable  before  the  passing  of  the  special 
Act."    That  seems  to  me  to  put  the  remedy  by 
indictment  against  the  commissioners  on  the  same 
footing  as  the  remedy  by  indictment  against  the 
inhabitants.     Well.  I  believe,   in  the  recollection 
of  any  one  no  such  thing  was    known  as  an  in- 
dictment against  the  inhabitants  of  a  parish  in  this 
country ;  and  I  think,  if  there  was  an  indictment 
a^nst  the  commissioners  to  be  supported  by  this 
lection  alone,  it  would  be  very  difficult  to  mamtain 
it    Well,  we  now  come  to  the  Rathmines  Improve- 
ment Act,  which  incorporates  the  general  Towns 
Improvement  Act,  and  sect.  28  recites  the  transfer 
of  the  powers  of  the  grand  jury  to  the  commis- 
iiooers.    It  is  said  that  this  cannot  apply  in  the 
present  case,  because  in  point  of  fact  the  grand  jury 
never  presented  for  or  interfered  with  this  road,  but 
on  looking  at  the  28th  and   83rd  sections  of  the 
Bathmines  Act,  and  the  corresponding  sections  of 
tlie  Bathgar  Act,  it  is  manifest  that,  though  their 
effect  was  to  transfer  to  the  commissioners  all  the 
powers  of  the  grand  jury,  there  is  nothing  to  limit 
their  powers  to  what  the  grand  jury  had.     The 
commissioners  had  had  by  the   general   Act  the 
fullest  powers  to  manage  all  streets  within  their 
district    "Hie  grand  jury  had  certainljr  nothing  to 
do  with  this  jnrticnlar  road,  but  there  is  nothing  in 
the  38th  section  of  the  Kathmines  Act  either  ex- 
pressly or  by  implication  to  show  that  the  com- 
missioners are  only  to  deal  with  the  roads  which 
the  grand  jtiry  had.    Then  the  question  is,  is  this 
a  road  the  rep«uring  of  which  is  cast  on  the  com- 
missioners?     In  my  opinion  it  is.     The  state  of 
the  law,   the   several  Acts  of  Parliament  relating 
to  the   canal  company,  have  been  fully  stated  by 
my  brothers.     I  shall  only  refer  to  one,  the  11  &  12 
Geo.  3,  c.  31  (Ir.).     The  38rd  section  of  it  allows 
the  company   to  erect  turnpikes   on  their  track- 
ways, and  to  take  tolls,  and  sect  34  provides  "  that 
sudi  toU  shall  be  paid  only  at  one  gate,  and  but 
once  in  any  one  day ;  and  that  no  road  which  is 
DOW  pnblic  shall  be  thereby  obstructed."    That  pro- 
vision  as  to  public  roads  not  being  obstructed  can- 
not be  relied  on  as  drawing  any  distinction  between 
tlie  trackway  and  public  roads ;  but  the  Legislature 
gave  the  public  a  right  to  use  that  as  a  Ughway, 
provided  they  paid  a  toll.    Tlie  power  of  the  com- 
pMiy  is  limited  to  the  amount  of  the  toll,  and  to  its 
being  paid  but  once.     Subject  to  those  provisions, 
I  think  the  company  had  a  right  to  the  road,  and  I 
think  it  is  a  public  road  within  the  meaning  of  those 
subsequent  Acts.    What  is  the  definition  of  a  high- 
way ?     A  very  short  definition  will  be  found  in  the 
note  to  Dovaston  v.  Pai/ne,  2  Sm.  L.  C.  128.    It  is 
there  said,  "  A  highway  is  a  passage  which  is  open 
to  all  the  Kin^s  subjects."    The  writer  goes  on  to 
My :  "  Mr.  Wellbelored  defines  it  to  be  a  thorough- 
fare ;  bat  there  are  still  doubts  whether  a  highway 
must  necessarily  have  been  originally  a  thorough- 
fare ;  and  it  seems,  at  all  events,  that  if  a  highway 
were  stopped  at  one  end,  so  as  to  cease  to  be  a 
thorooghiare,  it  would  in  its  altered  state  continue 
a  higiiiray:  (per  Patteson,  J.,  Rex  v.  MarquU  of 
OomtJun.   4    A.  &  £.    713.)      However,    I    have 
adopted   t}ie  above  definition  as  the  safest ;  since, 
whether  or  no  a  passage  to  be  open  to  all  the  King's 
subjects  need   be  a  thoroughfue,  it  is  clear  t^t 


every  passage  which  is  open  dtjun  to  all  the  King's  - 
subjects  must  be  a  highway."    That  this  is  a  high- 
way to  which  tiie  public  have  a  ri^t  to  resort,  is 
clear.     Iliat  case  in  15th  Q.  B.  689  is  decisive- 
on  that  proposition.    It  will  be  observed,  in  read-  - 
ing  the  judgment  of   Lord  Campbell  and  of  the- 
other  judges  of  the  court,  that  they  held  that  the 
fact  of  the  party  who  dedicated  the  road  having  a 
toll  on  it  does  not  prevent  it  from  being  a  highway. 
Upon  that  state  of  things,  what  is  the  reason  why 
these  parties  should  not  be  bound  to  repair?    Is  it 
the  fact  that  the  canal  company  receiving  the  toll 
may  be  the  party  primarily  liable.    That  may  be ;  -. 
bat  the  commissioners  are  answerable  to  the  Crown, 
and  if  the  canal  company  hare  received  tolls,  and  > 
are  bound  to  keep  the  road  in  repair,  it  is  open  to 
the  commissioners  to  proceed  against  them.    Upon 
these  grounds,  I  think  that  our  judgment  should  be 
for  the  Crown. 

Lefrot,  C.  J. — On  the  first  question  in  this  case, . 
I  am  of  so  doubtful  an  opinion,  namely,  whether  a 
inandanuu  would  lie,  that  I  would  rather  concur  with 
my  brother  Fitzgerald,  for  the  purpose  of  leaving  it 
an  open  question  to  have  more  consideration  than  it 
has  had  ftx>m  me.    The  inclination  of  my  mind  is 
to  follow  the  doctrine  laid  down  by  Lord  Mansfield 
in  the  case  cited  by  my  brother  Fitzgerald.    On 
that  part  of  the  case  I  give  no  definite  opinion, 
but  I  concur  for  the  present  in  the  view  taken  by  • 
my  brother  Fitzgerald.    With  respect  to  the  main » 
question,  whether  this  was  a  pubbc  road,  the  duty 
of  maintaining  which  was  thrown  on  the  commis- 
sioners beosase  it  was  a  public  road,  I  must  say,  if 
I  were  to  go   into  the   case  as  I  should  desire  to- 
do,  I  could  do  little  more  than  take  the  line  and 
follow  the  course  which  has  been  so  clearly,  and, 
in  my  mind,  so  satisfactorily  taken  by  my  brother 
Fitzgerald,  leading   to  the  conclusion   which   he 
came  to,  and   in   which  I  fully  concur,  that  this 
was    not    a    highway    within   the   meaning    of^ 
either  the  special  Act  or  the  Towns  Improvement 
Act.    The  ground  upon  which  it  has  been  argued: 
that  this  was  a  public  road,  was  by  speaking  of  a 
dedication — a  dedication  created  by  the  Act  of  Par- 
liament or  authorised  by  it,  and  acted  upon,  or 
created  by  the  company  pleno  jure,  having  got  the 
property — the  land,  which  they  have  by  their  Act 
dedicated  to  the  pnblic.    Well,  now.  with  respect  to 
the  act  of  dedicating  it  to  the  public,  and  making, 
these  trackways  public  roods,  or  making  it  impe- 
rative on  the  company  to  contract  or  contiol  their 
absolute  right  over  these  trackways ;  see  what  the 
effect  of  gi^ng  that  construction  to  the  Act  of  Par- 
liament would  be.    It  would  literally  make  it  /el»' 
d»  se.    Can  any  man  who  ever  saw  the  way  in  wmch^ 
the  canal  company  cany  on  business  in  respect  to- 
these  trackways,  suppose  that  they  could  for  an. 
hour  carry  on  business  if  they  were  subject  to  be ' 
interrupted  by  the  general  use  of  the  public  going 
along  the  road,  while  their  horses  were  drawing  i 
their  boats  by  the  same  road?    And  while  that  is 
going  on,  the  whole  body  of  the  public  is  to  be  at 
liberty  to  take  up  the  trackway  as  it  pleases  I    The  • 
object  of  the  Act  of  Parliament  was  to  give  the 
company  the  power  of  allowing  t^e  public  to  use  the  - 
road,  simply  as  a  source  of  revenue,  so  far  as  they  i 
conveniently  could ;  but  they  were  not  forced  to- 
relinquish  to  the  public  this  right  of  ownership, 
which  was  essential  to  their  enjoyment  of  their  pro-- 
perty.    The  object  was  to  allow  the  company  to  turn  . 
these  trackways  to  account,  for  their  benefit,  so 
far  as  they  conveniently  could;   and    they   were 
allowed    to   erect  toll-gates    and   take  tolls,  and 
with  a  view  to  raise   a  revenue  so    far  as  they 
conveniently    could,    they    are    allowed    to   open 
these   trackways    to   the    public,    as    often,    and 
so   long,    as   they  may  find   it    convenient  and> 

Digitized  by  KJKJKJ^IK. 


140 


MA0I8TBATES'  CASES. 


V.C.  a] 


CuBiTT  V.  Smith. 


tV.C.  8. 


compatible  with  the  carrying  on  of   their  work. 

'They  vere  obliged  to  make  a  profit  aa  far  aa 
they  could,  conaiitently  with  the  Act  of  Pu^iament, 
hat  are  we  to  consider  that  as  a  grant  to  the  pubUc 
«f  a  right  which  would  be  totally  inconaiitent,  if  it 
were  to  be  carried  out,  with  the  great  ininciple  of 
the   Act,    which   ii  to  benefit  this    great  public 

-conoem,  and  to  induce  persons  to  engage  in  it  by 
giving  them  the  property  in  these  tiw^ways,  and 

-enabling  them  to  make  as  much  profit  as  possible, 
not  to  place  them  in  a  state  of  impossibility  of 
carrying  on  their  work,  but  to  give  them  an 
additional  advantage?  As  has  been  obsenred  by 
my  brother  Fitzgenld,  there  is  a  plain  distinction 

■  on  the  face  of  tlu  Act  between  the  public  highways 
and  tbeae  trackways.  The  very  provision  Aowing 
this  distinction  is  decisive,  and  therefore  I  omifen 
without  repetition ;  and  I  could  not,  without  lepeti- 

•tion,  add  anything  to  the  line  of  argument  which 
he  has  taken,  without  going  further  into  the  case 
Hum  this.  Iioiaking  at  the  object  and  recitals  of  the 
Act,  I  would  say  that  it  would  be  giving  it  a  mon- 

■'•tiDas  oonstmction  and  making  it  felo  ^  «e,  if  the 
oogutmction  now  cmtended  for  were  to  prevail.    I 

'.ooncnr  with  my  brother  Fitzgerald  <n  omiabus;  on 

t  the  first  question  in  order  that  it  may  remain  open, 
but  as  to  the  other  I  have  no  doubt  at  all. 

The  CouBT  being  equally  divided,  Fitzgerald,  J., 
as  the  junior  judge,  withdrew  bis  judgment,  and 
there  was 

JudgmKHt  for  tkt  Crotm. 


V.   O.    STITABT'S   OOTIBT. 

I  Reported  by  Jjuiu  B.  I>Avn»o:>  and  Edwabs  Wnnu)w,  E«in., 
Barrl«t«».«t.LATr. 

Wcdiesday,  AW.  9,  18G4. 

CuBITT  V.   SXTTH. 

BuiUKng  eotUmct — Regulatiom  of  the  Board  of  Worlc$ 
—Coats. 

•  Where  a  man,  mukr  contrart  to  build  according  to  a 
tpedjied  pbm,  and  according  to  the  Metropolitan 
Bmtding  Acta,  commenced  building  according  to  the 
plan,  tonich  was  in  some  particulars  in  contravention 
of  the  Building  Acts,  and  upon  being  cautioned  bi/ 
Me  hoard,  stopped  building,  and  refused  to  proceed; 
it  teas 

iSeU,  that  he  was  bound  to  rebmld  in  conformity  with 
the  plan,  modified  so  as  to  meet  the  requirements  of 
the  statutes. 

Tliis  bill  was  filed  for  the  purpose  of  enforcing 
tfae  performance  of  a  contract  entered  into  on 
the  7th  April  1859,  between  the  pits.  Mary  Anne 
CnMtt,  George  Cubitt  and  Andrew  Cuthell, 
•executrix  and  executors  of  the  will  of  the  late 
Thomas  CnUtt,  and  the  deft  George  Smith, 
fasUder;  wbereby  the  pits,  agreed  to  demise  to  the 
deft,  a  piece  of  ground  and  wharf  T>n  the  south-east 
side  of  the  Pimlico-road,  and  south-west  side  of 
St.  George's-road,  abutting  south-east  on  the 
Orosvenor-canai,  together  with  a  house  to  be 
erected  thereon,  as  theteinafter  mentioned,  togeUier 
with  the  exclusive  use  of  the  canal,  for  die  term  of 
«txty-siz  years  from  Lady-day  1858,  at  Uie  rent  of 
TMjper  annum. 

The  deft  agreed  that  he  should  not  be  entitled  to 
the  lease  thereby  agreed  to  be  granted  until  the 
bouse  thereby  agreed  to  be  built  should  hanre  been 
built  and  roofed  in ;  and  he  also  agreed  that  he 
would,  within  eighteen  months  from  uie  date  of  the 

Sreement,  erect  and  build,  in  a  good  and  workman- 
e  manner,  a  brick  dwelling-house,  with  all  proper 
and  necessary  drains,  fence  walls,  and  appnr- 
taaanoes,  of  the  value  of  7001.  at  the  least,  such 
'  iionae  to  be  built  not  less  than  three  stories  high 


above  the  basement,  and  in  elevation  to  be  of  t  chs- 
racter   corresponding  with  the  house  erected  by 
Messrs.  Lambert  and  Chapman,  on  the  nor^.«sit 
side  of  St.  George's-road,  fronting  the  Pimlioo-nitd, 
and  near  to  the  premises  thereby  to  bedemiMd,"* 
according  to  an  elevation,  section,  plan  and  spedl. 
cation  to  be  previously  approved  <rf,  in  vritinjt,  by 
the  pits.,  and  according  to  the  Act  or  Acts  of  Pir. 
liament  for  the  time  being  in  force  for  the  reguls- 
tion  of  buildings  in  and  near  the  metropolis,  sad 
to  the  satisfaction  of  the  pits,  or  their  succesioniii 
title,  and  of  the  surveyor  for  the  time  being  of  the 
ground  landlord  of  the  said  premises,  not  on);  u 
regarded  the  mode  of  doing  the  worlc,  but  alio  uu> 
the  quantity,  quality,  species  and  scantling  of  the 
timber  and  other  materials  to  be  used."    There  vu 
a  proviso  for  re-entiy  if  the  deft,  his  executon  or 
administrators,    should  not  in  all  things  peiform 
that  agreement,  so  far  as  the  same  related  to  and 
ought  to  be  performed  by  him. 

Soon  after  the  execution  of  the  agreement  the 
deft  entered  into  possession  of  the  land,  and  bid 
ever  since  made  use  of  it  for  his  porpoaet  uf 
business  as  a  builder. 

After  eighteen  months,  the  time  specifled  in  (be 
agreement  within  which  the  building  was  to  bt 
commenced,  had  elapsed,  the  deft  began  to  build  tbe 
house  according  to  a  plan  signed  by  one  of  the  phi. 
The  boundary  wall  on  the  east  aide  and  the  foond- 
ations  had  b^n  completed,  and  brickwork  had  ben 
carried  to  the  height  of  about  three  feet  The  fnat 
line  of  the  intended  house  next  Pimlico-rood  jt^ 
jected  three  feet  beyond  the  adjoining  one,  the  occi- 
pier  of  which  objected  to  the  honse  being  built  is 
that  manner,  and  complained  to  the  MetropoUtu 
Board  of  Works,  who  thereupon  informed  the  deft 
that  he  must  build  in  a  Ime  with  the  adjmniii( 
house. 

The  bill  alleged  that  the  pit  (Cuthell),  at  Oa 
request  of  the  deft,  went  to  look  at  tiie  building, 
and  after  having  done  so,  informed  the  deft,  tbst  be 
considered  there  would  be  no  difficulty  with  the 
Board  of  Works  if  he  explained  the  matter  to  them, 
and  met  their  views  so  far  as  they  were  reasonable, 
and  the  deft  promised  that  he  would  do  so^snd 
modify  his  plans  so  as  to  meet  their  views,  llw 
deft.,  however,  did  not  proceed  with  the  boildinf,  1 
and  the  ground  on  which  he  had  commenced  it,  ▼idi 
scaffold  poles  erected  on  the  front  and  flank,  and 
inclosed  by  an  unsightly  fence,  was  then  in  the 
same  condition  in  which  it  waa  when  the  deft, 
stopped  building  in  the  latter  part  of  1861.  j 

llie  pits,  further  stated  that  they  were  niu^  te 
obtain  a  lease  of   the  premiaee  comprisfd  in  the     | 
agreement  from  the  ground  landlord  until  sncfi  s     j 
house  as  that  described  in  the  agreement  had  beoi     ' 
built  and  they  were  therefore  compelled  to  take  the 
present  proceedings. 

The  bill  prayed  that  the  deft  might  be  decreed  t» 
erect  and  build,  in  a  good  and  workBianlike  manntr, 
&c.,  on  the  said  piece  of  groond  fronting  the 
Pimlico-road,  a  brick  dwelUng-bouae  with  all 
proper  necessary  drains,  of  the  value  of  TOOiL  at  ths 
least,  tc  (following  the  language  of  the  agreement), 
and  near  to  the  premise*  by  the  said  agreemcst 
agreed  to  be  demued ;  and  to  be  built  to  tiie  satif- 
faction  of  the  pits.,  and  of  the  surveyor  for  the  tine 
being  of  the  ground  landlord,  Ac. ;  the  pltL  bcinc 
ready  and  willing  to  waive  the  besteflt  of  the  pro- 
visions of  the  said  agreement  relative  to  the  f^r^ 
bation  of  themselvea  and  the  landlord'a  curveyor,  if 
the  court  should  decline  to  give  the  pita,  the  relief 
before  prayed,  without  snch  waiver.  Also,  that  the 
deft,  might  be  decreed  to  accept  a  proper  lease  of 
the  prrmises  at  the  time  and  on  the  tenns  mentimied 
in  the  said  agreement,  the  pits,  offering  to  execute 
such  lease.  Also,  for  damage*  for  the  hreadi  of 
coDtraot 
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Fbice  xnd  ahotbeb  v.  Kuuchak  ahd  anotueb. 


[Ex. 


The  deft.,  by  his  answer,  alleged  that  he  had  been 
in  communication  vith  the  Boaid  of  Works,  and 
tad  endeaTonred,  but  without  success,  to  remove  or 
modify  their  objections  to  the  intended  house ;  but 
he  denied  that  he  had  promised  to  modify  his  plans 
so  as  to  meet  their  views,  inasmuch  as  the  altera- 
tions required  by  the  board  would  have  had  the 
effect  of  depriving  him  of  the  benefit  of  the  foun- 
dations, for  which  he  had,  with  the  knowledge  of 
the  pit.,  paid  the  sum  of  4001,  and  also  of  taldng 
arsy  a  portion  of  land  eligible  for  building. 

italiiu,  Q.C.  and  Fucher,  for  the  pits.,  contended 
tliat  the  deft.,  according  to  the  agreement,  was  bound 
10  build  a  house.  He  must  either  complete  that 
already  commenced,  and  take  upon  himself  the  re- 
iiponsibility  of  acting  in  defiance  of  the  regulations 
of  the  Board  of  Works,  or  erect  one  afresh,  in  con- 
formity with  those  rules.  On  the  other  hand,  the 
pits,  were  perfectly  willing  to  relieve  the  deft,  from 
his  contract  altogether,  by  receiving  back  the  land 
snd  applying  it  to  their  own  purposes.  One  of 
these  alternatives  must  be  adopted ;  and  diey  asked 
for  the  costs  of  the  suit. 

Uticon,  Q.C.  and  G.  S.  Lmc,  for  the  deft.,  argued 
tliat,  owing  to  the  intervention  of  the  Board  of 
Works,  it  had  become  impossible  specifically  to 
carry  oat  the  agreement.  To  build  in  accordance 
vith  the  plan  therein  specified  would  be  to  act  in 
ilirect  opposition  to  the  board,  and  that  the  deft. 
Tas  not  prepared,  and  could  not  be  compelled,  to  do 
The  house  had  been  commenced  in  accordance  with 
the  plans  specified  in  the  agreement,  and  the  pits., 
at  the  tiine  of  its  commencement,  had  raited  no 
objection.  400/.  had  been  already  spent  by  the  def ts. 
io  its  erection,  and  this  sum  would  be  lost  were  he 
('ompelled  to  begin  again.  It  would  be  a  peculiar 
hanbhip,  and  one  which  the  court  would  not  inflict, 
Irat  rather  leave  the  pits,  to  their  remedy  at  law. 
They  cited 

\orrit  V.  Jackmm,  IJ.  ft  H.  319 ; 
Bnoe  V.  Wtknert,  26  Beav.  34a 

The  VicrE-CHAKCBLi.OB. — ^The  agreement  is  per- 
cuiptoiy  in  its  {Tovision  that  a  house  shall  be 
built  which  shall  be  in  accordance  with  the  Acts 
of  PariJAment  for  the  time  being  in  force  for  the 
regulation  of  buildings  in  and  near  the  metropolis. 
T^t  is  a  perfectly  clear  and  sensible  stipulation, 
and  it  ia  one  which  bound  both  parties.  The  deft., 
however,  undertakes  to  show  that,  by  the  terms  of 
the  agrcemimt,  he  was  bound  to  erect  a  building 
which  woold  be  in  violation  of  the  regiilations  of  the 
Board  of  Works  ;  or,  in  other  words,  that  be  was 
bound  by  the  agreement  to  erect  a  building 
which  would  be  in  violation  of  its  own  terms, 
wliich  was  nonsense.  A  plan  has  been  approved 
of.  which  in  every  respect  shows  what  the 
elevation,  and  the  form,  and  the  dimensions  of 
the  house  were  to  be.  There  was  an  inadvertence  as 
regards  the  site  of  the  house  as  delineated  upon  the 
plan,  and  it  w^aa  not  such  as  to  meet  with  the 
qiptOTal  of  the  Board  of  Works.  But  there  is 
not  enough  to  show  that  the  site  might  not  be 
adapted  to  the  regulations  of  the  board.  It  is 
said,  howerer,  that  if  it  were  so  adapted  the  deft, 
would  be  exposed  to  a  loss  of  400/.,  and  that  there- 
fore the  agreement  ought  not  to  be  performed  by 
him.  The  cases  cited  are  of  no  authority  in  this 
case,  because  here  a  plan  has  been  approved  of  by 
both  parties,  and  all  done  except  as  to  the  site,  and 
that  is  to  be  regulated  by  tlie  regulations  of  the 
Board  of  Works.  The  bill  prays  that  the  deft, 
may  be  decreed  to  erect  a  building  according  to 
iJie  plan  approved  of,  except  so  far  as  it  relates  to  a 
site  of  the  bouse,  which  must  be  according  to  the 
Acta  of  ParUantsst  in  force  for  the  rtgolation  of 


buildings  in  and  near  the  metropolis.  The  declara- 
tion will  be,  that  the  agreement  most  be  apecifl— 
cally  performed,  and  it  appearing  that  a  plan  has 
been  approved  ai  except  aa  to  the  rite,  the  deft,  be- 
ordered  to  erect  a  house  accordingly,  save  Uiat  it 
must  be  in  accordance  with  the  Acts  for  the  r^ula- 
tion  of  buildings  in  and  near  the  metropolis.  If  it 
had  not  been  for  the  course  pursued  by  the  deft.. 
I  would  have  made  the  decree  without  costs,  the 
demerits  being  equal  upon  both  aides;  but  under- 
the  ciroumstances  I  wul  not  derive  the  jdt.  or 
his  costs. 

Solicitors :  for  the  pits..  Jama  and  John  Bopgead;- 
for  the  deft.,  Law,  Htuty  and  HuOtrt. 


COURT    OF    SXCHEQUEK. 

BeiHHted  bj  F.  Bailst  and  H.  ijooB,  Eaqn.,  B«rrlitci»«t4iaw, 

Friday,  Nov.  II,  1864. 

Price  axd  anothek  v.  Kirkram  akd  ANormut. 

Loan  society — Principal  and  atnty — Bond — Action  on 
agahat  suretif — JSotice  to  surety  ofprindpoFsde/aiUl 
— Editable  defence — Printed  rmlao/tocuty,  haw  far 
binding  on  surety. 

In  an  action  upon  a  bond  and  apromiasory  note,  defis. 
pleaded,  by  way  of  equitable  defence,  in  substance, 
that  the  bond  and  note  were  made  by  defls.  as 
sureties  for  P.  in  his  lifetime,  to  secure  the  pay- 
ment by  P.  to  a  loan  society  whereof  phs.  were 
treasurer  and  secretary,  of  501.  by  weekly  instal- 
ments of  5e.,  and  that  the  said  bond  and  note 
were  maJe  upon  tlie  terms  and  conditions  that 
defls.  should  only  be  liable  thereupon  to  the  extent^ 
any  defiaeney  in  the  amount  of  such  payments  by  P., 
and  that  in  the  event  of  P.  becoming  mare  than  four 
weeks'  payments  in  curear,  the  committee  (whereof  the 
pits,  were  members')  should  immecUately  inform  drfis.  of 
the  same.  Averments  of  P.  becoming  more  than  four 
weeks  in  arrear,  and  failure  of  the  committee,  or  pits., 
or  any  person,  to  inform  defls.  thereof  until  a  long  and 
unreasonable  time  after  P.'s  death,  and  after  the  death 
of  a  co-surety  with  defls.,  whereby  defls.'  risk  as 
sureties  was  impn^ierly  increased,  and  they  were  pre- 
cluded from  enforctng  payment  by  P.,  and  were  greatly 
damnified: 

Held,  that  a  rtUe,  in  a  book  of  printed  rules  of  the  society, 
staling  that  "  </any  maiAer  who  has  had  his  share 
adeanced  becomes  more  than  four  week^  payments  in 
arrear,  they  (Jthe  committee)  should  inanedtaiely  inform 
the  sureties  of  the  same,  and  have  power  to  institute  legal 
proceedings  against  them,"  even  if  it  were  binding  and 
obligatory  upon  members  of  the  society  as  between 
themselves,  yet  was  impart  of  the  contract  between  the 
pits,  who  were  members,  anid  the  defls.  who  were  not 
members,  and  did  not  enable  defls.,  as  sureties,  iosetup 
the  want  of  such  notice  as  an  equitable  defence  to- 
pits.'  action. 

Declaration. — First  count : 

On  the  Joint  Imnd  ot  den&  datea  Mli  D«c.  18M,  whereby  thejr 
bMwne  taonnd  to  pita.  In  lOOl  oondittaoed  for  pisyment  ot  ML 
on  latJaa.l8S7andatlemrdson  latJsa.lU7iaidM(.l»oam« 
and  WM  doe  and  pajalile  to  pita,  and  was  atill  unpaid.  Second 
count :— On  the  joint  promimory  note  of  detla.  ot  the  Uke  date  for 
W.  payable  to  pita,  on  demand  for  vaioe  leeeivMl,  and  delwdt  ia 
paymentgandwitbtheoommoomanaycoant  Claim ntllnM. 

Fleas: 

2.  Equitable  plea  to  flret  count  That  the  bond  was  mads 
and  entered  into  by  defta.  solely  aa  aaretiea  for  one  Poole  in 
hia  lifetime,  now  deceased;  that  is  to  lay,  to  aeoore  the  pay- 
ment by  Poole  to  a  certain  loan  eooiety,  whereof  pita,  were 
treasurer  and  wcretary  respectively,  of  ML  by  weekly  tnatal- 
menta  of  it.  And  the  eald  bond  was  made  and  entered  into 
by  detla.  upon  the  terms  and  condMona  that  dert8.ahonldanly 
be  liable  upon  aucb  bond  to  the  extent  of  tuj  deOoiency  In  the 
amount  ot  the  paymenta  to  be  bo  mode  by  Poole,  and  that  m 
tht  eMst  of  Pocik't  bttomtnfr  mere  than  /intr  vettt  paymeitt»  M 
urrtar,  tht  eomrnUttt  {vhtncfffHt.  tnrt  Ihm  md  Ourint  all  M* 
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time  herein  metitioaed  ntemAertJ  alwttd  immeHateijf  inform  deft*. 
«/  ike  Ktme.  Averments  of  materiality  of  the  obserrance  by 
pit*,  or  the  said  teima,  of  which  plte.  at  the  date  of  bond  and 
always  had  notiee,  that  Poole  arterwards  became  more  than 

'  foor  weeks  in  airear;  that  neither  the  committee,  nor  pita, 

■  nor  any  person  informed  defts.  of  the  same  immediately,  nor 
until  the  expiration  of  a  long  and  unreasonable  time  after 
Poole'B  death  and  the  death  of  a  co-surety  with  defts..  Ac. 
whereby  defta'  risk  as  sureties  was  improperly  increased  and 
-defts.  were  precluded  from  enforcing  payment  by  Poole. 

3.  Equitable  to  the  first  eonnt  That  defts.  mads  the  bond 
solely  as  sureties  of  Poole,  and  for  the  purpose  of  securing 
payment  by  him  of  the  money,  in  plea  2  mentioned,  by  the 

'  instalments  and  In  manner  therein  mentioned,  and  upon  terms 
and  conditions  that  defts.  should  t)e  only  be  liable  to  the 
extent  therein  mentioned,  whereof  pits,  then  and  always  had 

'notice.  Averment  of  ■abseooent  forbearance  and  giving  of 
time  by  pita,  to  said  Poole,  without  deft&'  consent,  for  a  good 
consideration  for  payment  of  the  said  instalments,  beyond  the 
time  when  the  same  respectively  became  due,  to  wit,  until 
the  death  of  the  said  Poole,  whereby  defts.  were  greatly 
damnified. 

5  and  6.  Ekiuitable  pleas  to  second  count  applica- 
ble to  the  promissory  note,  similar  in  terms  to  tlie 
second  and  third  pleas  to  the  first  count  applicable 
to  the  bond. 

The  pits,  are  the  treasurer  and  secretary  of  the 
Derby  and  Derbyshire  Mutual  Loan  and  Invest- 
'  ment  Society,  ^e  defts.  are  sureties  for  a  loan  of 
IM.  advanced  to  one  Poole,  a  member,  since  de- 
ceased. The  amount  actually  advanced  to  Foole 
was  24/.,  for  which  he  had  to  repay  50/.  by  weekly 
instalments,  the  defts.  joining  in  the  bond  and 
note  as  sureties  only.  Poole  repaid  to  the  society 
in  his  lifetime,  by  weekly  instalments,  27/.  18«.  lOdL ; 
the  last  payment  appears  to  have  been  made  in 
May  1869.  He  died  in  Sept.  1859,  and  a  co-surety 
.  about  two  years  ago.  No  notice  was  ever  given  to 
either  of  the  defts,  that  the  loan  had  not  been 
repaid  until  service  of  the  writ  in  this  action,  in 
May  1862. 

In  rule  11  of  the  printed  rules  of  the  society  is 
the  following  passage : — "  If  any  member  who  has 
had  his  share  advanced  becomes  more  than  four 
weeks'  payment  in  arrear,  they  (the  committee) 
immediately  inform  the  sureties  of  the  same,  and 
have  power  to  institute  legal  proceedings  against 
them.* 

At  the  trial  before  Martin  B.,  at  the  London 
sittings  after  last  Trinity  Term,  a  verdict  was  found 
for  pits.,  and  leave  was  reserved  for  defts.  to  move  to 
-act  it  aside,  and  enter  a  verdict  for  defts.  on  the 
ground  that  the  facts  disclosed  an  equitable  defence, 
.and  leave  was  also  given  to  amend  the  pleadings  if 
necessary,  and  a  rule  having  been  accordingly 
-obtained  by  Field,  Q.C.  to  that  effect  in  this  term, 

Hayes,  Serjt.  (with  Mdhr),  tat  pits.,  now  showed 
-cause  against  it.  [Martin,  It. — I  take  it  that,  if  on 
the  facts  th<>re  is  a  defence,  the  defts.  are  not  con- 
flned  to  the  plpa  as  drawn,  but  will  be  entitled  to 
frame  their  plea  to  meet  the  t»se.]  The  defts.  were 
sureties  for  a  member  of  the  loan  society,  but  were 
notthemselves  members  of  the  society.  On  amember's 
obtaining  a  loan  he  has  not  only  to  pay  the  5s. 
a-week,  but  he,  together  with  a  surety,  enters 
into  a  contract  such  as  that  contained  in  the  bond 
nod  promissory  note  on  which  this  action  is  brought. 
Defts.  rely  on  the  clause  in  rule  11  as  to  the  surety's 
having  notice  of  the  principal  being  in  arrear. 
,  [Bhamweli.,  B. — These  rules  are,  so  to  speak, 
-the  constitution  of  the  society,  and  as  between  the 
members  rule  11  may  be  applicable,  but  how  does 
.it  aj^y  to  the  surety  who  is  not  a  member?] 
Where  there  is  a  clause  in  an  agreement  between  a 
-principal  and  adebtor,in  which  there isaterm in favottr 
of  the  principal  and  surety,  if  there  is  a  breach  it  will 
■operate  in  discharge  of  the  surety.  But  tiiat  is  not  so 
here.  As  between  members,  the  rales  are  binding ; 
but  here  there  was  no  breach  of  contract,  unless  it  is 
open  to  defts.  to  qualify  the  bond  and  note  by  set- 
,tmg  up  this  rule,  wiiich  is  solely  between  the  mem- 


bers, and  with  which  the  sureties  have  nothing  to 
do:  (firown  v.  Langla/,  4  M.  &  G.  466;  12LJ., 
N.  S.,  (i2,  C.  P.)  In  that  case,  too,  a  copy  of  the 
rules  was  given  to  the  deft.,  which  was  not  lo  hot. 
Prejudice  to  the  surety  is  the  foundation  of  tbew 
cases :  (WatU  v.  ShutOneortk,  1  L.  T.  Rep.  N.  S.  515 ; 
5  H.  &  N.  235 :  29L.  J.  229,  Ex. ;  affirmed  in  aror, 
5  L.  T.  liep.  N.  S.  58 ;  7  H.  &  N.  353.)  Bnt  that 
case  is  distinguishable,  for  there  it  was  part  of  tlte 
contract  that  the  principal  should  insnie,  and  it 
was  a  breach  of  that  contract  which  piejadiced 
and  so,  as  the  court  held,  discharged  the  surety.  Hen 
there  was  nothing  of  that  kind ;  in  fact,  by  the  in- 
dulgence given,  the  sureties  are  here  only  callol  od 
to  pay  about  half  the  50/. ;  whereas,  had  they  been 
called  on  at  the  first  moment,  they  would  have  had 
to  pay  all.  [Pollock,  C.  B. — Surely  no  mere  fo^ 
bearance  or  abstinence  of  the  creditor  f  nm  iDiiif: 
the  principal,  provided  he  does  not  give  time,  re- 
leases the  surety  ?]  These  rules  cannot  be  import«l 
into  the  contract  as  a  matter  of  evidence;  ud 
secondly,  they  do  not  bind  pits,  to  give  the  notice 
at  all ;  they  merely  give  them  the  power  to  do  w  if 
they  choose.  [Pioorr,  B.  refers  to  Gordon  t.  So, 
8  E.  &  B.  1065 ;  27  L.  J.  185,  Q.  B.] 

L.  Kelly  (with  whom  was  FUU,  Q.  C.)  contra,  f« 
defts. — Rule  11  was  obviously  made  not  only  to 
regulate  the  rights  of  the  principal,  but  the  potitiia 
of  the  sureties  to  protect  them.  Xor  is  there  u< 
reason  why  that  should  not  be  so.  What  ii  ilv 
object  orutility  of  theruleif  thesorety  is  nottohin 
notiee  and  be  put  on  the  qui  cive  as  soon  u  the 
principal  becomes  in  a  precarious  condition.  Tit 
plea  sets  up  a  good  equitable  defence.  It  is  obriov 
defts.  were  only  sureties  for  the  due  perf omunoe  oj 
the  contract  by  the  principal.  [Pollock,  C.  B.— U 
there  any  case  which  says  that  a  creditor  is  hound 
to  exercise  and  enforce  all  and  every  conditxn 
which  it  may  be  in  his  power  -to  do  againrt  i 
debtor  ?j  Rule  11  is  relied  on  as  a  contract  betvoeo 
the  parties  on  the  faith  of  which  defts.  became  «ue- 
ties.  True  they  entered  into  a  bond  to  pay  50/  in 
two  months,  and  a  promissory  note  on  demand  for 
the  same  amount ;  but  they  knew  that  was  itot  the 
real  contract,  but  that  the  principal  was  to  pay  on. 
a-weck.  The  general  doctrine  laid  down  in  iW^ 
V.  Uarradine,  in  E.  &  B.  431 ;  26  L.  J.  156,  Q.  B,  U 
relied  on  by  defts.  here,  that  equitably,  under  the 
C.  L.  P.  Acts,  a  stuety  may  show  that  he  is  a  soreCr. 
and  then  is  entitled  to  all  his  rights  as  such — onecf 
such  rights  in  the  present  case  being  to  have  imme- 
diate notice  of  the  principal's  default.  That  caie 
was  affirmed  in  the  Ex.  Ch.  in  Gremougk  v.  Jf'CW- 
land,  2  L.  T.  Hep.  N.  S.  670;  30  L.  J.  15,  Q.B. 
Had  defts.  liecn  sued  on  the  bond  at  the  ezpintioo 
of  the  two  months,  they  might  equitably  have  ibovii 
the  circumstances  under  which  they  executed  it. 
By  pits.'  default  they  have  lost  their  remedy  agaimt 
their  principal,  and  their  risk  is  increased  aim  b.r 
the  death  subsequently  of  a  co-surety,  and  so  tbej 
are  greatly  prejudiced. 

Pollock,  C.  B. — I  believe  that  we  are  all  of 
opinion  that  this  rule  ought  to  be  dischaiged. 
I  cannot  express  my  views  better  than  in  the 
language  used  by  my  brother  Bramwell  in  the 
course  of  the  argument.  Tlie  general  rule  of  lav  io 
respect  to  matters  of  this  sort,  where  there  i>  > 
surety,  is  this :  the  creditor  is  entitled  frequently  to 
make  his  demand  for  a  certain  period,  and  to  eniorK 
it  in  a  certiun  way ;  but  provided  he  does  not  tie 
his  own  hands  up  so  as  to  prevent  him  from  iding. 
he  is  not  at  all  bound  to  do  so.  He  may  itotsiii 
from  using  any  right  that  he  possesaes,  and  whetbtv 
that  is  advantageous  to  the  surety  or  not  is  not  the  I 
question.  The  thing  to  be  considered  is,  i<  he 
bound  to  do  it  ?    If  he  is  not  bound  to  do  it,  the 
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«uiety  cannot  compel  him.  I  think  no  case  has 
been  cited  in  any  degree  countervailing  the  doctrine 
that  has  been  laid  down,  and  for  that  reason  I  think 
the  rule  onght  to  be  discharged. 

Bramwixl,  B. — ^I  am  of  the  same  opinion.  Mr. 
Kelly  does  not  dissent  from  what  is  stated  by  my 
I/ord  Chief  Baron.  But  he  says,  here  was  a  written 
'  contract  that  pits,  would  not  go  against  the  surety 
until  after  notice  of  the  principal's  being  in  arrear 
for  more  than  the  four  weeks.  That  is  the  only 
qnestion  that  he  raises,  and  the  only  question  that 
he  could  ruse.  I  do  not  think  more  could  have 
been  said  in  favour  of  it  than  Mr.  Kelly  has  said. 
I  am  of  opinion  there  is  nothing  in  the  limited 
terms  of  the  society's  rules.  It  is  a  statement  of 
the  duties  of  the  officer,  who  is  to  inform  the  surety 
if  default  is  made  in  payment  for  more  ^n  four 
weeks,  but  it  is  not  obligatory  on  him  to  do  so  as 
between  the  pits,  and  the  surety. 

Channe!.!.,  B. — I  am  of  the  same  opinion.  I  do 
not  dispute  the  doctrine  in  Pboky  v.  Harradine,  that 
the  defta.,  though  apparently  on  the  face  of  Uie  bond 
the  principal  debtors,  may  show  themselves  by  evi- 
dence dehors  the  contract  to  be  only  sureties,  and 
may  avail  themselves  of  any  equitable  defence  which 
■»  surety  may  be  entitled  to  set  up.  There  is  no 
attempt  here  on  defts.'  part  to  set  up  any  binding 
arrangement  between  the  creditor  and  the  principal 
debtOT,  which  is  dehors  the  contract,  but  only  an 
att^npt  to  show  that  the  contract  entered  into  with 
the  sureties  -was  a  contract  that  entitled  them  to  say 
that  they  were  only  to  be  sued  after  notice  given  to 
them,  according  to  the  rules,  of  the  principal  being 
more  than  four  weeks  in  arrear,  and  I  do  not  think 
that  such  was  the  contract. 

Pioorx,  B. — ^I  am  of  the  same  opinion. 

JRule  diadiarged. 

Defts.'  attorney,  A  //.  Wilkiiu,  19,  King's  Anns- 
yard. 

COTTRT  OF  COHKON  PLBAS. 

Beport«d  by  W.  Uatd  and  Loxlet  Sum,  Eiqrt., 
Barrllten-iit-Law. 

June  18  and  July  4,  1864. 

Read  v.  Edwakds. 

Game — Action/or  damaffei done  to  bg  dtjl't  dog — 
Scienter. 

The  deft.  Icytt  a  dog  tohich  was  in  the  habit  of  hunting 
on  its  own  atxotmt,  and  hod  done  so  in  theplL's  wood, 
where  he  preserved  game,  of  which  fact  the  deft,  had 
due  notice :  but  notwithsUmding  he  took  no  stqis  to 
restrain  the  dog,  and  he  again  got  into  the  wood  and 
kUhd  omd  disttarbedthe  game : 

Held,  in  an  action  by  the  pit.  against  deft,  for  the 
damage  done  to  the  game,  that  vie  action  was  main- 
tainabU: 

Also,  that  there  thmdd  be  no  arrest  of  judgment,  because 
the  averment  in  the  declaration  that  the  dog  was  accus- 
tomed topurme  game  should  be  taken  to  be  proved  in 
the  sense  in  which  the  action  was  maintainable. 

Declaration. — Second  count : 

For  that  on  diven  days  and  tbnea  th«  deft  then  knowing 
ihateert^n  of  his  dogi  were  aocustomed  to  hunt  for  and 
pome  (une,  and  itao  then  knowing  that  the  pit  pnaerred 
aod  had  game  in  the  wood  and  plantation  o(  the  pit  herein- 
after mentioned,  ao  negligently  Icept  the  said  doga  near  to  the 
'9^A  wood  and  plantation,  that  throngh  and  by  reason 
thereof  the  deffa  said  dogs  broke  and  entered  the  said  wood 
•nd  pfaiBlatton  <rf  Ox  pit,  called  "Hookeiing-wood,"  situate  at, 
4c,  and  trod  down,  ounaged  and  destroyed  the  herbage,  soil 
and  onderwood  thereof,  and  ran  aboat  nnnted,  chased,  pnr- 
ened,  ditrra  aboot  and  distorbed,  and  kiOed  and  desbvyed  the 
game, phaaaaota,  hares  and  rabbits  which  were  in  the  woods; 
-ty  raaasn  whereof  large  qnanUties  of  the  said  game,  Ac,  were 


greatly  terrifled  and  airrighted,and  eaosed  to  leave  the  said  wood 
and  plantation  and  were  injared ;  and  by  reason  of  the  premiaea 
the  pit  hath  l)een  and  is  aerloosly  damnifled  and  Injnre^  and  the 
pit's  right  to  shoot  and  sport  in  the  said  wood  and  plantation 
nath  been  spoiled  and  damaged,  and  divera  moneys  heretofore 
expended  and  laid  out  In  and  about  and  incident  to  the  r&latng, 
rearing,  feeding,  taking  care  of  and  watching  the  said  game, 
Ac,  became  and  were  wholly  lost  to  the  pit ;  and  the  pit  was 
thereby  caused  to  incur  greater  expense  than  he  wotud  have 
done  in  and  about  the  watching  and  taking  care  of  ^e  said 
wood,  game,  &c ;  and  the  pit  hath  also  thereby  been  deprived 
of  the  sold  game,  ftc.,  and  of  the  enjoyment  thereof,  and  ot 
having  such  pleasure  and  recreation  therein,  which  otherwise 
but  for  the  premises  he  woold  have  had ;  end  also  thereby  the 
pit  hath  been  deprived  of  divera  great  gains  and  proflts  which 
otherwise  and  but  for  the  premises  he  woold  have  derived, 
and  which  might  and  would  have  accrued  to  the  pit  there- 
from, and  from  the  disposal  thereof. 

To  this  count  the  deft  pleaded :  1.  Not  guil^. 
3.  That  the  dogs  were  not  deft's.  4.  That  the 
wood  was  not  plt.'s.  6.  So  far  as  related  to  the 
alleged  right  to  shoot  and  sport,  that  the  pit.  had  no 
right  to  shoot  or  have  sport  as  alleged.  6.  That 
d^t.  did  not  know  that  the  said  dogs  were  accus- 
tomed to  hunt  for  and  pursue  game,  nor  did  he 
know  that  pit.  had  and  preserved  game  in  the  said 
wood. 

Issue  was  joined  on  these  pleas  at  the  trial 
before  Cockbum,  C.  J.,  when  a  verdict  was  found 
for  the  pit.  on  the  second  count  with  al.  damages. 

The  following  were  the  facts  of  the  case : 

The  deft,  kept  dogs  at  his  house,  which  was  some 
distance  from  Hackering-wood,  in  which,  as  the 
deft,  knew,  the  pit.  preserved  game  and  rean-d 
pheasants  under  hens ;  one  of  these  dogs  had  been 
frequently  seen  by  the  plt.'s  keepers  hunting  alone 
in  this  wood,  and  they  cautioned  the  deft,  about  it, 
and  told  him  he  must  keep  it  at  home.  The  deft, 
did  not,  however,  fasten  the  dog  up,  or  do  anything 
to  insure  its  keeping  at  home ;  and  in  the  early  part 
of  August  the  keepers  found  it  with  another  dog, 
not  proved  to  be  the  pit's,  hunting  in  the  wood,  and 
in  the  act  of  destroying  a  large  quantity  of  young 
pheasants,  immediately  around  the  coops  in  which 
the  hens  were  confined.  The  pit.  thereupon  brought 
his  action.  A  rule  having  been  obtained,  calling  on 
the  pit  to  show  cause  why  the  verdict  found  for 
him  should  not  be  set  aside,  pursuant  to  leave  re- 
served, on  the  grounds  that  tiiere  was  no  evidence 
of  any  infringement  of  the  pit's  right  of  shooting 
and  sporting,  and  that  the  second  cotmt  was  framed 
for  an  infringement  of  the  plt.'s  right  of  shooting 
and  sporting,  and  there  was  no  evidence  of  any  in- 
fringement of  such  right,  or  for  a  new  trial,  on  the 
ground  of  misdirection  in  leaving  to  the  jury  the 
question  of  the  deft's  negligence,  and  in  not  telling 
Uiem  that  the  destruction  of  game  was  no  ground 
of  action ;  or  to  stay  entry  of  final,' judgment  on  the 
ground  that  the  second  count  disclosed  no  cause  of 
action. 

Hayes,  Serjt  {Metcalfe  with  him)  now  showed 
cause. — The  count  is  in  case  for  damages  done  by 
an  animal  that  ought  to  have  been  restrained  by  its 
owner.  The  setenter  is  that  the  dog  was  accustomed 
to  himt  by  itself  and  pursue  game ;  but  if  the  deft 
contends  that  it  is  in  the  nature  of  a  dog  to  hunt 
game,  it  might  also  be  contended  that  it  was  in  his 
nature  to  worry  sheep,  but  nevertheless  it  is  clear 
that  an  action  would  lie  for  negligently  keeinng 
such  dog : 

Hartley  v.  Harriman,  1  B.  &  Aid.  620 ; 

Cox  y.  Baiiedge,  18  0.  B.,  N.  8.,  430. 
Also,  if  a  man  fires  a  gun  near  the  decoy  of  another, 
with  intent  to  damage  him,  he  would  be  liable  to  an 
action: 

Keebk  v.  niekerinmU,  11  East,  b7\  n. ; 

Carrington  v.  Tai/ior,  lU  671. 
[Keatino,  J. — Though   there   is    no   property   in 
game,  is  there  not  nevertheless  a  right  to  have  it 
kept  undisturbed  ?]     Certainly,  for  the  keeping  of 
game  ia  both  lawful  and  profitable.    It  is  different 
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in  the  case  of  a  rookeiy,  because  the  birds  are  of 
themselrcs  destructive,  and  not  good  for  food,  and 
are  not  protected  either  by  common  or  statute  law. 
They  also  cited 

fTaanam  v.  ModcOt,  2  6.  ft  C.  934 ; 

nigg  V.  Earl  oflAxudabs,  1  U.  ft  M.  923 ; 

mda  T.  /ium  13  C.  B.,  N.  S.,  H44;  7  L.  T.  I(ep. 
798; 

The  COM  of  He  Smou,  4  Co.  82 ; 

Keg.  V.  Head,  1  F.  &  F.  850; 

Reg.  V.  Gani/uan,  2  F.  ft  F.  847; 

Beg.  V.  Cheaper,  Den.  C.  C.  861 ; 

Oy.  y.  PUM,  4  £.  ft  BL  SCO. 

O'iftJky,  Q.C.  and  Keane,  Q.C.  appeared  in  sup- 
port of  the  rule. — The  tcimter,  and  not  the  ne((li- 
gence,  is  the  gist  of  the  action.  Here  the  tciruUr 
alleges  that  the  dog  was  accustomed,  not  to  kill 
game,  but  to  hunt  and  pursue,  and  it  has  ncrer  been 
held  that  a  dog  must  not  be  kept  because  it  is  his 
nature  to  hunt : 

Morton  V.  Xirafer,  1  Lord  Baym.  60C ; 

May  V.  Burdeti,  9  Q.  B.  101. 
Trespass  will  not  lie  for  anything  which  a  dog  may 
do  without  the  will  of  its  master : 

Broum  v.  GUes,  ^  C.  ft  P.  118; 

MiUett  r.Fandri/e,  Poph.  161; 

Rex  V.  Hitggim,  2  Lord  Baym.  1574. 
The  pit.  must  also  show,  in  order  to  prove  his  decla- 
ration, that  he  had  a  complete  property  in  it ;  but 
this  being  live  game,  he  could  not  have  such  pro- 
perty. 

Car.  adr.  viiU. 

July  4. — WiixES,  J. — In  this  case  the  declaration 
stated  that  the  pit.  was  possessed  of  land  on  which 
he  had  pheasants  and  other  game,  and  the  deft,  was 
die  owner  of  a  dog  which  was  accustomed  to  chase 
and  pursue  game,  and  that  this  mischievous  dis- 
position of  the  dog  was  known  to  the  deft.,  its 
owner,  who  nevertheless  was  negligent  in  keeping 
him,  and  let  him  loose,  and  that  the  dog  entered  the 
plt.'s  land  and  injured  and  destroyed  the  game 
thereon.  That  was  the  averment  in  the  declaration, 
and  at  the  trial,  before  the  Lord  Chief  Justice  of 
England,  it  was  proved  that  the  dog  had  a  habit,  not 
merely  of  chasing  and  pursuing  game  in  a  sense  in 
which  all  or  most  dogs  have  that  propen.sitr,  but 
that  this  dog  had  the  habit  of  goiug  out  and 
hunting  game  on  his  own  account,  and  in  that  sense 
the  jury  found  the  declaration  proved  as  to  the 
alleged  mischievous  disposition  of  the  dog ;  and  it 
was  also  proved  that  the  deft,  the  owner,  notwith- 
standing, let  the  dog  loose,  and  consequently,  that 
he  did  get  into  the  plt.'s  laud  and  injured  a  con- 
siderable quantity  of  game,  including  some  young 
pheasants  that  were  under  hens.  The  Lord  Chief 
Justice  directed  the  jury  to  fiud  for  the  pit., 
if  that  was  their  view  of  the  facts,  and  they 
did  so  find  for  the  pit. ;  but  leave  was  re- 
served to  move  this  court  to  enter  the  verdict 
for  the  deft.  Mr.  O'Malley  obtained  a  rule  to  that 
effect,  or,  in  the  alternative,  to  arrest  the  judgment 
upon  the  ground  that  no  such  action  was  maintaia- 
able.  The  case  was  argued  before  my  brothers 
Williams,  Byles,  Keating  and  myself.  Wc  took 
time  to  consider  because  of  the  novelty  of  the  case ; 
and  I  now  proceed  to  deliver  the  judgment  of  the 
court.  We  discharge  the  rule  to  enter  a  nonsuit  or 
«' verdict  for  the  deft.,  because  the  declaration  was 
proved,  and  proved  in  a  sense  in  which,  according  to 
our  judgment,  there  was  a  cause  of  action.  Had  the 
case  tunied  upon  the  question,  whether  the  owner 
of  a  dog  is  answerable  in  trespass  for  every  unautho- 
rised entry  of  t^  animal  into  the  land  of  another, 
which  was  the  case  adduced  of  the  owner  of  an  ox, 
we  should  have  been  slow  to  answer  the  question  in 
the  affirmative ;  but  we  are  aware  of  no  authority 
for  the  existence  of  this  more  extended  liability :  and 
thwe  aie  teatona,  upon  which  we  need  not  now  enter, 


for  distinction  in  tliis  respect  between  oxen  twl 
dogs  or  cats,  on  account  of  the  difflcolty  tid 
impossibility  of  keeping  the  latter  under  *)»»- 
lute  restraint,  and  the  sligfatneai  of  the  damage 
which  they  ordinarily  do  in  their  wander- 
ings ;  and  the  latter  class  of  animals  bj  die 
common  usage  of  mankind  are  allowed  a  greaur 
degree  of  literty.  In  the  present  case,  however, 
we  must  remember  that  it  was  proved  at  the  tziil 
that  the  dog  which  did  the  damage  was  of  > 
peculiarly  mischievous  disposition,  being  aociu- 
tomed  to  chase  and  destroy  game  on  its  own 
account,  and  that  this  vice  was  known  to  its  owner 
the  deft.,  and  that  he  notwithstanding  allowed  it  t» 
be  at  large  in  the  neighbourhood  of  the  pit's  wotd. 
in  which  he  knew  that  game  was  kept ;  so  that  tbt 
cntr}-  of  the  dog  into  the  wood  and  the  destmctits 
of  the  game  were  the  natural  and  immediate  Molt 
of  the  (log's  peculiarity,  which  the  owner  knew  <( 
and  did  not  restrain  or  prevent.  We  think  that  is 
no  answer  to  the  action,  because  the  kw,  ai  it 
present  established  by  Lord  Sxeter't  case  in  tUs 
court,  and  in  the  Ex.  Ch^  teoogniaes  in  the  pofrie- 
tor  of  land  a  right  of  qualified  property  in  game 
whilst  it  is  upon  the  land.  With  respect  to  the  mle 
to  arrest  the  judgment,  we  are  of  (^dnioD  tlut 
that  part  of  the  rule  ought  to  be  disekapir 
because,  after  verdict,  we  think  the  aveniMat  ia 
the  declaration  that  the  dog  was  accustomed  ts 
pursue  and  injure  game  ought  to  be  taken  to  knr 
been  proved  in  the  sense  in  which  the  aetioo  wmU 
have  been  maintainable.  It  is  a  satisfactiN  t> 
know  that  there  was  good  proof  in  our  judgmeMof 
a  cause  of  action  in  the  present  case.  Apfdji^; 
the  ordinary  rule  to  this  portion  of  the  role  to 
arrest  the  judgment,  and  reading  the  decbuatieaia 
the  sense  in  which  I  am  inclined  to  think  it  oagkt 
to  be  read,  the  rule  to  arrest  the  judgment  onght  i» 
be  discharged,  for  the  reasons  I  have  mentioned. 


COU&T  OF  aUEEirS  BENCH. 

Reported  by  Softs  TnoMisoT  end  T.  W.  Sausdhr,  tun, 
B«rrt«en-«t-Law. 

Weduetday,  Nov.  9,  1864. 

Kko.  on  the  prosecution  of  the  CHOBOHWAxntat  u> 
UvEBSEBRS  or  Wexkinotok  v.  Kobbkt  Daxi. 

Pbnr-rates  —  Parochial  AfMstment  Act  —  Dtitdint 
from  gross  estimated  mlal  i»  rtsptet  of  jard 
sewers  rate,  ^v. 

/»  tasessing  property  to  the  poor  rate,  (Maetiaia  d"^ 
he  made  from  the  grots  entimated  rental  m  remirl  f 
(if  liable  to  such  expenses),  first,  lie  ymerjit" 
tax  t  serondfy,  the  rate  for  the  wuitntemKH  «" 
rkausing  of  the  sewers  and  wort*  enoMCfttf  (fc^ 
with  ;  third/j/,  tAe  stmt  atmuaUji  txpeodedin  the  'f'" 
of  sluices  or  flaodgalft  tqton  the  pivpatf;  "' 
fourthly,  the  sum  annuaiff  expended  iit  the  aaiift— "* 
and  repairs  of  a  sea  wall. 

This  was  a  case  stated  by  the  Kaasx  Qai't^'' 
Sessions  upon  an  appeal  against  a  poor-rate  fer  tk 
parish  of  Weimington.  upon  whkA  the  sewo* 
confirmed  the  rate.    The  case  stated  as  foUowi:- 

The  app.  is  the  owner  and  occupier  rf  a  nw 
sion  house,  and  about  480  acres  of  land  in  tbr 
said  parish  of  Wenningtoa,  and  of  this  4<^^ 
4<)0  acres,  or  thereabouts,  are  sitarte  wiMa  ttr 
limits  of  the  Level  of  Wetmingtoa.  The  afore«» 
parish  of  Wenniugton  comprises  in  its  whole  sxttot 
about  1270  acres  of  land,  of  which  quaaiily  b^ 
q<»jte  860  acres  ate  situate  within  tiia  limits  ft  the 
said  level  of  Wennington.  A  commi^oorf ly" 
is  legally  existing  under  and  by  virta*  <'^' 
statute  33    Hen.  S,  c.  5,  and  the  ' 
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tUtntes  relating  to  sewen  in  the  said  county  of 
Easez,  called  the  Rainhani  CommiMion,  within  the 
joritdiction  of  which  (among   others)  is  the  said 
level  of  Wennington.    The  said  400  acres  of  land 
tituate  in  the  said  parish,  and  within  the  level  of 
IVennington,  of  which  the  app.  is  such  owner  and 
xcapier  as  aforesaid,  are  duly  taxed  by  the  court  of 
the  aforesaid  commission  of  sewers  at  an  annual 
sum,  amounting  in   the   average  to  60L,  for  the 
general  sewers  tax,  under  the  powers  and  autho- 
rity of  the  Act  4  &  6  Vict.  c.  45,  and  the  app.  duly 
pays  such  tax.     The  app.  is  also  duly  taxed  and 
assessed  by  the  court  of   the  said  commission  of 
sewers  under  the  authority  of  the  statutes  in  that 
kebalf,  in  a  sum  amounting  in  the  average  to  15/. 
yearly  for  the  maintenance  and  cleansing  of  the 
sewen  and  works  in  the  said  level  of  Wennington, 
from  which  his  said  lands  in  the  said  level  receive 
benefit  and  avoid  damage,  and  this  rate  also  the 
tfp.  has  always  paid.    There  are  under  the  juris- 
diction of  the  said  commissioners  within  the  said 
level,  and  on  the  said  lands  of  the  app.  n  sluice 
or  floodgate  and    gate  by  which  the    said    lands 
only  of  the  app.  are  benefited,  and  works  are  neces- 
sary to  maintain  the  said  lands  in  a  state  to  com- 
mand their  rent     The  aforesaid  sluice  or  floodgate 
and  gate  are  repaired   and   cleansed    under    the 
superintendence  of  the  marsh  bailiff,  at  an  annual 
avenge  expense  of  lOL,  which  is  borne  by  the  app. 
The  lands  situate  within  the  said  level  of  Wenning- 
ton abat  oa  the  river  Thames,  and  are  protect^ 
from  being   inundated  and  covered  by  the  waters 
there<rf  by  at  sea  wall  fronting  the  said  river,  the 
whole  length  of  wliich  wall  is  1  mile  6  furlongs  and 
23  poles.     At  a  court  of  sewer  held  under  the  said 
commission,  on  the  16th  April  1861,  the  jurors  then 
duly  empannelled  on  their  oath  presented  (as  the 
facts  are),  that  the  several  persons  named  and  men- 
tioned in  the  second  schedule  thereunder  written 
or  thereto  annexed,  which  was  to  be  deemed  and 
taken  as  part  of  that  presentment,  and  their  ances- 
tors and    predecessors,  as    being  owners   of   the 
respective  quantities  of  land  wittun  the  said  level, 
and  the    jurisdiction  aforesaid,  set  opposite    such 
their  respective  names  and  description  on  the  same 
schedule,  had  from  time  immemorial  been  used  and 
accustomed  to  repair  and  of  right  ought  to  have 
repaired  and  the  said  several  persons  still  of  right 
ought  to  repair  at  their  own  respective  costs  and 
charges,  when  and  as  often  as  requisite,  in  respect  of 
their  said  lands  and  thefar  respective  estates  therein, 
and  by  reason  of  their  being  such  owners  thereof,  the 
several  and  respective  quantities  of  walling  within 
the  said  level,  and  at  the  respective  parts  or  places 
mentioned  or  specified  and  set  forth  in  the  said  last- 
mentioned  schedule.     And  that  the  sevenU  persons 
so  named  and  mentioned  in  the  said  last-mentioned 
schedule  were  then  theownersof  the  particular  lands 
therein  also  mentioned  opposite  to  such  their  res- 
pective names  and  descriptions,  and  as  such  owners 
and  in  respect  of  such  lands   and    their   estates 
therein  respectively,  ought  by  reason  of  the  imme- 
morial custom  and  usage   aforesaid   to   support, 
maintain  and  repair  the  said  walling  at  their  own 
respective   costs  and  charges,   in  the  proportions 
mentioned  and  set  forth  in  the  same  schedule  opposite 
such  names  and  descriptions  respectively,  and  at  the 
respective  parts  or  pU^  tiierein  idso  in  that  behalf 
mentioned  and  described.    In  the  second  schedule 
annexed    to    the    said    presentment   the   app.    is 
mentioned  to  be  liable  to  repair  4  furlongs  88  poles 
of  the  laid  walling  as  owner  of  88  acres  8  roods  and 
8<)  pen^es  of  land  situate  within  the  said  level,  and 
al.4o  another  length  of  1  furlong  16  poles  of  the  same 
walling  as  owner  of  67  acres  and  9  perches  also 
situate  widiin  the  said  level.     The  said  88  acres 
3  roods  SO  perches  and  67  acres  and  9  perches 
respectiTaly  from  part  of  the  said  400  acres  within 
[Hao.  Cab.— Vol.  HL] 


the  said  level,  of  which  the  said  app.  is  such  owner 
and  occupier  as  aforesaid,  and  the  app.  in  fact  main- 
tains and  repairs  the  said  4  furlongs  38  poles  and 
1  furlong  15  poles  of  walling,  and  the  expense  of 
the  maintenance  and  repair  thereof  amounts  on  an 
average  to  40/.  yearly.  The  owners  of  the  other 
lands  mentioned  in  the  said  schedule,  comprising 
altogether  about  400  acres  only  out  of  the  entire 
lands  situate  within  the  said  level,  repair  the 
remainder  of  the  sea  wall  according  to  their  respective 
liabilities.  The  app.  was  rated  in  the  poor-rate 
appealed  against,  and  which  was  made  in  accordance 
with  the  valuation  list  approved  by  the  committer 
actiDK  under  the  Union  Assessment  Committee  Act 
1»62  (25  &  26  Vict.  c.  103),  as  under.  [Here  the 
form  of  the  rate  was  set  out.] 

In  assessing  and  rating  the  app.  to  the  said 
rate  no  deduction  or  allowance  whatever  was 
made  for  or  in  respect  either  of  the  general 
sewers  tax  or  the  said  rate  for  maintaining 
and  cleansing  of  said  sewers,  nor  for  or  in 
respect  of  the  respective  amounts  expended  by  the 
app.  for  the  repairing  and  cleansing  of  the  said 
sluice  and  floodgate  and  gate,  or  for  the  maintenance 
and  repairing  of  the  said  sea  wall ;  and  it  is  admitted 
that,  if  such  deductions  had  been  made,  the  asses^s- 
ment  in  other  respects  would  be  proper  and 'just. 
The  app.  c6ntended  before  the  assessment  com- 
mittee, that  he  was  entitled  to  a  deduction  in 
respect  of  all  the  said  sums,  but  they  refused  to 
make  any  allowance  in  respect  of  any  of  them.  The 
appeal  to  the  sessions  was  then  brought,  and  the 
questions  raised  thereby  were  whether  the  app.  was 
entitled  to  have  a  deduction  made  from  the  gross 
rateable  value  of  his  aforesaid  property  in  respect  of 
any  or  either,  and  which,  of  the  said  several  sums. 

The  questions  for  the  opinion  of  the  court  are  : 

1.  Whether,  in  the  aforesaid  rate,  the  app.  is 
entitled  to  a  deduction  from  gross  estimates  rental 
of  his  said  property  in  respect  of  the  general  sewers 
tax. 

2.  Whether,  in  the  aforesaid  rate,  the  app.  is 
entitled  to  a  similar  deduction  in  respect  of  the 
amount  at  which  he  is  rated  as  aforesaid  for'  the 
maintenance  or  cleansing  of  the  sewers  and  works 
in  the  said  level. 

3.  Whether,  in  the  aforesaid  rate,  the  app.  is 
entitled  to  similar  deduction  in  respect  of  the  sum 
annually  expended  by  him  in  the  maintenance  and 
repairs  of  the  said  sluice  or  floodgate  and  gate  upon 
his  said  lands. 

4.  Whether,  in  the  aforesaid  rate,  the  app.  is 
entitled  to  a  similar  deduction  in  respect  of  the  snm 
annually  expended  by  him  in  the  maintenance  and 
repairs  of  the  said  sea  wall. 

If  the  court  should  think  the  app.  is  entitled  to  a 
deduction  on  all  or  any  one  or  more  of  the  said 
items,  then  the  order  of  sessions  is  to  be  quashed 
with  costs,  and  the  rate  appealed  against  is  to  be 
amended  in  conformity  with  the  judgment  of  the 
court.  If  the  court  should  be  of  opinion  that  the 
app.  is  not  so  entitled  in  respect  of  any  of  the  afore- 
said matters,  then  the  order  of  sessions  is  to  be  con- 
firmed with  costs. 

By  the  6  &  7  Will.  4,  c.  96,  s.  1  (the  Parochial 
Assessment  Act),  it  is  enacted  that, 

tto  tMp  for  the  rellaf  of  the  poor  ia  Eagland  and  Wnlon 
shall  be  allowed  by  Any  Jofltlcei.  or  be  of  any  force,  which 
■hftll  not  be  made  upon  an  estimate  of  the  net  aunual  Value  of 
the  Mveral  hereditamente  rated  Ihereimto;  that  la  to  aay,  of  Uip 
rent  at  which  the  Hame  might  I'eaBouubly  be  expected  to  let 
from  year  to  year,  free  of  all  uBnal  tnnaut'n  rates  and  taxeu, 
and  tithe  commataUon  reetcharge.  If  any.  and  dednotin^ 
tiierefrom  the  probable  avenH<e  annual  cuaI  of  the  fepalra, 
Insurance,  and  other  expenHes,  if  any,  uecessuxy  to  maintaia 
them  la  a  state  to  command  such  rent. 

ZtuA,  Q.  C.  and  Murphy  now  appeared  for  the 
resps.  in  support  of  the  order  of  sessions,  and  con- 
tended that  the  deductions  claimed  by  the  app. 
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were  not  to  be  nude  in  assessing  the  property,  for 
that  they  were  not  such  as  came  within  the  mean- 
ing of  the  Parochial  Assessment  Act;  that  the 
general  sewers  rate  falls  upon  the  landlord,  and 
not  upon  the  tenant,  and  is  a  landlord's,  and  not  a 
tenant's  tax  (Palmer  y.  Earith,  14  M.  &  W.  428^ ; 
and  that  none  of  the  four  heads  of  deduction  ought 
to  be  allowed  : 

Reg.  X.  The  JnkabUmU  ofVaage,  S  Q.  B.  242; 

Baker  r.  GreenhiU,  3  Q.  B.  148; 
that  it  is  nothing  more  than  a  rentcharge,  which 
falls  upon  the  landlord. 

MdHih,  Q.C.  and  Philbrick,  for  the  app.,  argned 
that  he  was  entitled  to  the  deduction  contended  for, 
since  the  sewers  rate  was  imposed  with  reference  to 
expenses  necessary  to  maintain  the  premises  in  a 
state  to  command  the  rent,  and  so  came  within  the 
words  of  the  Parochial  Assessment  Act  •.•{Rex  v. 
Adames,  4  B.  &  Ad.  61.)  They  referred  also  to  the 
23  Hen.  8,  c.  6  (the  Statute  of  Sewers^  and  the  4  & 
5  Vict.  c.  46,  s.  1. 

CocKBiiB!(,  C.  J. — I  am  of  opinion  that  our  judg- 
ment should  be  for  the  app.  The  question  is 
whether,  for  assessing  this  property,  in  ascertaining 
its  rateable  ralue  a  deduction  should  be  made  in 
respect  of  the  sewers  rate  ?  It  may  be  put  in  two 
ways  for  the  app.  The  Parochial  As^ssment  Act 
says,  that  the  premises  are  to  be  assessed  "  at  the 
rent  at  which  they  might  reasonably  be  expected  to 
be  let  from  year  to  year,  free  of  all  the  usuiu  tenant's 
rates  and  taxes  and  tithe  commutation  rentcharge, 
if  any,  and  deducting  therefrom  the  probable  average 
annual  cost  of  repairs,  insurance  and  other  expenses, 
if  any,  necessary  to  maintain  them  in  a  state  to 
command  such  rent."  Now  it  may  be  said  in  behalf 
of  the  app.,  that  these  sewerage  rates  are  tenant's 
rates,  and  that  they  come  within  the  words  of  the 
section,  "  other  expenses,  if  any,  necessary  to  main- 
tain them  in  a  state  to  command  such  rent." 
Now,  whether  or  not  these  latter  words  refer  only  to 
expenses  incurred  by  the  individual  proprietor  him- 
self, or  will  include  also  expenses  put  upon  him  by 
Act  of  Parliament,  is  a  nice  question  which  it  is  not 
necessary  to  determine,  for  I  think  there  is 
authority  for  holding  that  these  are  tenant's  taxes. 
The  8rd  section  of  the  Statute  of  Sewers  (28  Hen. 
8,  c.  6)  enacts  that  the  commissioners  are  to  tax, 
assess,  charge,  distrain,  and  furnish  after  the  quantity 
of  their  lands,  tenements  and  rents  by  the  numb^ 
of  acres  and  perches,  after  the  rate  of  every  per- 
son's portion,  tenure,  or  profit ;  and  by  the  8th 
section  it  is  enacted  that  if  any  person  being 
assessed  or  taxed  to  any  lot  or  charge  for  any  lands, 
tenements,  or  hereditaments  do  not  pay  the  said  lot 
and  charge  according  to  the  ordinance  of  the  com- 
missioners, they  may  decree  and  ordain  the  same 
lands,  tenements  and  hereditaments  from  the  owners 
to  any  person  for  payment  of  the  same.  I  apprehend 
therefore  that  they  are  to  assess  every  person  accord- 
ing to  his  estate.  Now  what  is  the  condition  of  the 
imaginary  tenant  under  the  Parochial  Assessment 
Act  ?  That  Act  supposes  a  person  a  tenant  from  year 
to  year,  and  he  is  liable  to  assessment  to  the  sewers 
rate  according  to  the  quantity  of  his  ]HX>perty,  and 
I  £nd  nothing  to  show  that  the  reversioner  is 
-to  reimburse  the  tenant.  There  is  nothing 
expressed  to  that  effect,  or  to  indicate  that  the 
tenant  is  to  come  for  the  tax  to  his  landlord.  It 
•Jems  to  me  that  this  is  a  tenant's  tax,  and  being 
such  it  is  a  tax  which  a  tenant  from  year  to  year 
vrould  have  to  pay,  and  accordingly  is  one  which  is 
tote  deducted  in  calculating  the  raleable  value  of 
the  iiremises.  This  applies  to  the  first  two  heads. 
There  is  certainly  a  greater  difficulty  with  reference 
to  tiie  other  two  heads ;  but  upon  consideration  I 
tluak  that  these  come  within  the  words  "  other  ex- 
penses necessary  to  maintain  them  in  a  state  to 


command  such  rent."  They  are  ezpeiues  oeceaMij 
to  the  maintenance  of  the  property  to  conunaod  tte 
rent ;  they  are  certainly  expenses  not  incurred  by 
the  owner  himself,  but  are  incurred  in  porsoanceof 
a  general  scheme. 

Mellob,  J. — ^I  had  certainly  some  doubts  in  the 
course  of  the  progress  of  the  case  arising  from  the 
way  in  which  the  facts  were  stated,  but  npoa  the 
whole  I  agree  with  my  Lord  that  these  are  tmiat'i 
deductions  which  he  would  calculate  upon  when 
taking  the  premises. 

Srbb,  J. — ^It  appears  that  th^  app.  hu  bea 
charged  upon  400  acres,  with  respect  to  which  in 
accoimt  has  been  taken  ci  a  sewers  rate,  Thtt 
brings  us  to  the  consideration  of  the  Puochiil 
Assessment  Act,  and  it  appears  by  that  itatote 
that,  in  order  to  ascertain  the  amount  of  rate  ptj- 
able,  the  tenant  is  to  be  assessed  upon  the  set 
annual  value,  that  is  to  say,  upon  the  rent  it 
which  the  premises  might  reasonably  be'  supfMed 
to  let  from  year  to  year,  free  of  all  usual  teoaat'i 
rates  and  taxes,  &c.  Now,  it  appears  that  tUt 
sewers  rate  is  assessed  upon  the  lands  and  upoi  tht 
occupier  of  them.  It  seems  to  me  that  the  som  (t 
which  they  would  be  let  would  be  the  rent,  sahject, 
amongst  others,  to  this  charge.  Then  there  in 
also  to  be  deducted  other  expenses  neoeiasiy  t» 
maintain  the  premises  in  a  state  to  command  ndi 
rent.  Upon  the  whcde,  it  appears  to  me  to  be  in- 
possible  to  ascertain  the  nnnnal  value  of  tbt 
premises  without  taking  into  consideration  tit 
charge.  Juify7iient/or  tie  cff. 

Attorneys  for  the  apps.,  Surridge  and  Fnmat, 
Romford. 


Rso.  on  the  prosecution  of  the  Parish  Ofrcw 
or  Badowobtb  (resps.)  v.  Tas  Midlamd  Bia- 

WAT  COMPANT  (appS.) 

Pbcr-rate — Raihec^  compcmy — RaleahUitg — EaKwtii 
— Bight  of  running  over  the  Kne  of  another  ontps^- 

A  raibnay  running  between  G.  and  C  loos  omerf  ir 
Me  G.  W.  R.  Compcam  and  the  M.  Compam/,  eai 
comfjany  oumim  one-hafy'  in  length,  (at  eon  oMpa>; 
having  the  right  to  run  over  the  half  belonging  to  ih 
other.  The  i/.  Company  were  aeteseed  to  the  poor-nti 
of  the  pariah  of  B.  in  respect  of  its  ooonniioa  of  ^ 
line  in  mch  pariah,  sticA  portion  of  the  cmm  ituig  tit 
property  of  the  G,  W.  A  Con^xmy  : 

Beld,  that  the  M.  coiimany  hadonfyan  eaaement,andwt 
not  occupiers ;  anaao  were  not  rateable. 

This  was  a  special  case,  stated  by  coosoit  ante 
a  judge's  order,  pursuant  to  the  12  &  13  Vict,  c  4S. 
s.  11,  in  order  to  determine  whether  the  Ifidlud 
Railway  Company  are  liable  to  be  rated  to  tbe  i^ 
of  the  poor  of  the  parish  of  B^dgworth,  in  the 
county  of  Gloucester.    Tbe  case  stated  that — 

Tho^e  is  a  rulway  between  Cbeltenham  tiiA 
Gloucester  (hereinafter  called  '*  the  Railway  "y  It 
is  between  six  and  seven  miles  long,  and  psx* 
through  part  of  the  said  parish  of  Badgworth,  it  » 
of  a  mixed  gai^^e  both  broad  and  narrow,  the  brosd 
gauge  being  used  by  the  Great  Weeteni  BailwtJ 
Company,  and  the  narrow  gauge  used  by  tbe  Mid- 
land Railway  Company,  as  hereinafter  mentiOBei 
The  railway  was  originally  part  of  the  line  of  the 
Cheltenham  and  Great  Western  Union  Bailvay 
Company,  and  it  was  intended  that  it  dnoid  have 
been  nuide  by  that  company  under  the  anthaiiV  t' 
certain  provisions  ctmtained  in  t)ie  atat.  6  Will  i 
c.  77 :  (see  sects.  94  to  104.)  At  tbe  timewlMn  tfcrAei 
passed,  it  was  contempii^  that  the  Chetaaha'* 
and  Great  Western  Union  Railway  Con^any  ««aU 
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cmmnmicate  with   the   Great  Western    Bailway, 
irfaieh  ma  and  is  a  broad  gauge  line. 
B;  sect.  98  it  was  in  substance  enacted  that,  upon 

Eyment    by    the    Birmingham    and    Gloucester 
lilwsy  Company  to  the   Cheltenham  and  Great 
Western  Union  Bailway  Company  of  one-half  of 
tlie  money  expended  by  them  in  making  the  rail- 
Ti^,  the  Cheltenham  and  Great  Western  Union 
Bulwiy  Company  should   be  trustees  only  of  the 
Biiniingham    and    Gloucester    Railway  Company 
of  that  half  of  the  rail  lying  nearest  to  Gloucester, 
ud  that  all  powers  vested  in  the  Birmingham  and 
Gkmcester  Bailway  Company  should  extend  to  it  as 
fnilj  as  if  the  Birmingfaiun  and  Gloucester  Bailway 
Company  had  foond  it  under  the  authority  (rf  their 
Act.  BysecLlOOitwasenactedthattheBirmingham 
iid  Gloucester  Bulway  Company  should  hare  the  sole 
diiectiai  and  control  of  the  said  half  of  the  railway 
\jmg  nearest  to  Gloucester,  and  should  collect  and 
teceiTe  the  tolls  and  profits  which  arise  or  become 
psjtbie  in  respect  of  it.   By  sect.  101,  after  reciting 
Ait  the  railway    would   communicate   with   the 
Birmingham  and  Gloucester  Railway,  which  last- 
mentioned  railway  would  communicate  with  the 
Loodon  and  Birmingham  Railway,  and  the  carriages 
to  nm  and  to  be  used  on  the  said  Birmingham  and 
Oloocester  Railway  would  also  run  and  housed  upon 
the  laid  London  and  Birmingham  Railway,  it  was 
sucted  that  the   said    line   of   railway  between 
ttu  dep6t«  at  Cheltenham  and  Gloucester  should 
t«  made    and    formed    in    such    manner,    and 
with  rails  of  such  shape  and   width,  as   should 
be  conreniently    adapted    for   the    use    of   car-. 
riages  ronning   on   the   Birmingham    and  Glon- 
cater  Bailway  and  the  Londcm  and  Birmingham 
Bsilway.  Provided  always,  that  the  said  Cheltenham 
iod  Great  Western  Union  Railway  Company  should, 
if  they  should  see  fit,  lay  down  any  additional  rails 
Mveen  the  depdts  aforesaid,  for  die  distinct  pnr- 
P<»e  of  their  own  traffic,  all  the  expenses  of  whidi 
nils  and  all  extra  costs,  whether  incmred  in  the  pur- 
ciisse  of  land,  formation  of  embankments,  or  omer- 
*iw  in  the  construction  of  that  part  d  the  said 
nilway  which  might  be  occasioned  by  the  adoption 
of  so^  additional  rails,  should  be  exclusively  borne 
•nd  paid  by  the  Cheltenham  and  Great  Western 
Cnion  Bailway  Company. 

By  sect.  102  it  was  enacted  that  the  Birmingham 
<od  Gloucester  Bailway  Company  should  repair 
tlie  half  of  the  railway  lying  nearest  to  Gloucester, 
■■K^nding  any  rails  or  works  connected  therewith, 
*hich  was  exclusively  necessary  for  the  Cheltenham 
and  Great  Western  Union  Railway,  and  that  the  last- 
■noitioned  company  should  in  like  manner  repair 
the  half  of  the  rtulway  lying  nearest  to  Cheltenham, 
udnding  any  rails  or  works  connected  therewith 
vhich  are  exclusively  necessary  for  the  Birmingham 
iod  Gloucester  Railway  Company.  It  was  also 
enacted  that  each  company  should  have  free  access 
lo  thedep&ts  or  stations  to  be  formed  at  Cheltenham 
or  Gloncester.  The  Birmingham  and  Gloucester 
Bailway  became  by  Act  of  Parliament  amalgamated 
*ith  the  Midland  Railway  Company,  and  the  Great 
Western  and  Union  Railway  Compuiy  became  also 
hyAct  of  Parliament  amalgamated  with  the  Great 
Western  Railway  Company. 

The  railway  between  Gloucester  and  Cheltenham 
*u  made  in  accordance  with  the  provisions  of  the 
»Ut.  6  Will.  4,  c.  77.  It  was  formed  of  a  double 
line,  eadi  line  consisting  of  three  rails,  so  as  to 
render  the  railway  suitable  both  for  broad  and  nar- 
row gaage  traffic. 

The  niginal  intention  of  the  Legislature  was  de- 
poned from  in  this,  that  by  arrangement  between 
the  two  companies  the  railway  was  made  by,  and  in 
the  first  instance  at  the  cost  of,  the  Midland  Railway 
Company,  instead  of  by  and  at  the  cost  of  the 
Cheltenham  and   Great   Western  Union  Bailway 


Company;  hut  eventually  by  means  of  certain  sta- 
tutes, and  by  payment  of  the  Great  Western  Bail- 
way  Company  to  the  Midland  Railway  Company  of 
one-half  the  cost  of  making  the  railway,  the  original 
scheme  was  carried  into  effect  The  nilway  was 
opened  in  Oct  1847,  and  from  that  time  to  the 
present,  both  the  Midland  Railway  Company  and 
the  Great  Western  Railway  Company  have  used  it, 
the  Midland  Railway  Comiiuiy  having  always  used 
the  rails  suitable  for  the  narrow  gauge,  and  the 
Great  Western  having  always  used  &e  rails  suitable 
for  the  broad  gauge,  consequently  out  of  each  line 
or  set  of  three  rails,  one  rail  has  been  used  by  one 
of  the  companies  only,  another  of  the  rails  has  been 
used  by  the  other  company  only,  and  the  third  rail 
has  been  used  by  both  the  companies. 

That  portion  of  the  railway  which  lies  within  the 
said  parish  of  Badgworth  constitutes  part  of  the 
half  of  the  railway  which  lies  nearest  to  Chelten- 
ham, and  in  Sept.  I86I  both  the  Midland  Railway 
Company  and  the  Great  Western  Railway  Company 
were  rated  for  the  relief  of  the  poor  of  the  parish  of 
Badgworth  in  respect  thereof. 

A  copy  of  the  rate  so  made  upon  each  of  the 
said  companies  accompanies  and  forms  part  of  this 
case. 

The  Midland  Railway  Company  contend  that 
under  the  cireumstances  herein  stated  they  are  not 
liable  to  be  rated  for  the  relief  of  the  poor  of  the 
parish  of  Badgworth,  in  respect  of  the  said  portion 
of  the  railway  which  lies  within  that  .pari^  and 
which  forms  part  of  the  half  of  the  line  which  lies 
nearest  to  Cheltenham. 

The  Midland  Railway  Company  has,  ever  since  the 
opening  of  the  nulway  in  1847,  wholly  and  exclu- 
sively repaired  and  maintained  the  haU  of  the  line 
which  lies  nearest  to  Gloucester,  and  have  paid  the 
policemen  and  other  officers  employed  npon  it ;  no 
part  of  that  half  of  the  line  lies  in  the  parish  of 
Badgworth. 

The  Great  Western  Railway  Company  have  wholly 
and  exclusively  repaired  and  maintained  the  half  of 
the  line  which  lies  nearest  to  Cheltenham  (including 
the  part  which  lies  in  the  parish  of  Badgworth)  and 
have  paid  the  policemen  and  other  officers  em- 
ployed upon  it. 

The  traffic  of  the  Midland  Railway  Company  very 
far  exceeds,  and  is  very  much  more  profitable  than 
the  traffic  of  the  Great  Western  Railway  Company 
over  the  railway. 

The  Great  Western  Railway  Company  have  given 
notice  to  the  pariah  of  Badgworth,  that  they  insist 
on  being  assessed  in  respect  of  their  own  profits  only. 

In  April  1855  an  action  was  brought  in  the  Court 
of  Q.  B.  by  the  Great  Western  Bailway  Company 
against  the  Midland  Railway  Company,  to  recover 
tolls  in  respect  of  the  traffic  of  the  Midland  Railway 
Company  passing  over  that  half  of  the  railway 
(between  Cheltenham  and  Gloucester)  which  lies 
nearest  to  Cheltenham.  The  claim  was  resisted  by 
the  Midland  Railway  Company,  and  the  Courts  of 
Q.  B.  and  Ex.  Ch.  gave  judgment  in  their  favour 
against  that  decision.  The  Great  Western  Railway 
Company  have  appealed  to  the  H.  of  L.  The  appeal 
is  pending. 

All  the  Acts  of  Parliament  relating  to  the  rail- 
way are  to  be  taken  and  considered  as  part  of  this 
case,  and  may  be  referred  to  by  either  party. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  Midland  Railway  Company  are  liable 
to  be  rated  to  the  relief  of  the  poof  of  the  parish  of 
Badgworth  in  respect  of  that  portion  of  the  railway 
(between  Cheltenham  and  Gloucester)  which  lies 
within  the  said  parish,  or  of  their  use  and  enjoyment 
thereof. 

Judgment  in  conformity  with  the  decision  of  the 
said  court,  and  for  such  costs  as  the  said  court  shall 
adjudge,  may  be  entered  by  motion  by  the  party  in 
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vho»e  favour  the  same  is  given  at  the  quarter 
sessions  for  the  said  county  of  Gloucester,  next  or 
next  but  one  after  such  jiMgment  shall  have  been 

given. 

PoicUesweB  and  Stavelfif  Hill  appeared  for  the 
re«ps.,  but  the  Court  called  upon 

C.  Hutton  for  the  apps.,  vrho  arfrued  that,  under 
the  facts  stated  in  the  case,  the  Midland  Company 
vrere  not  liable  to  be  rated,  and  that  the  rate  should 
l>e  wholly  borne  by  the  Great  Western  Railway 
Company. 

Dotcdeswell,  in  support  of  the  rate,  contended  that 
the  rate  was  good,  and  that  the  Midland  Company 
aru  beneficial  occupiers ;  that  they  are  occupiers  of 
the  line : 

«ex  V.  &«;  7  T.  R  598. 

CocKBUBK,  C.J. — I  think,  when  the  facts  are 
apprehended,  the  case  is  a  very  clear  one.  The 
whole  question  is,  whether  the  part  of  the  line  in 
the  parish  for  which  the  rate  is  made  is  in  the 
occupation  of  the  Great  Western  or  the  Midland 
l{ailway  Company  ?  Now  the  line  itself  is  divided, 
and  that  part  which  is  said  to  be  liable  to  this  rate 
U  the  property  of  the  Great  Western  Railway  Com- 
pany. The  Midland  Company  have  certainly  the 
rii^ht  to  run  their  carriages  over  it ;  but  what  is  the 
difference  between  that  right  and  that  in  so  many 
oases  where  railway  companies  have  running  powers, 
except  that  here  it  is  under  the  provisions  of  an  Act 
of  Parliament  which  docs  not  profess  to  give  such 
power  ?  Really,  it  is  nothing  more  than  this :  Here 
is  a  line  divided  into  halves,  one  half  belonging 
to  one  company,  the  other  half  to  the  other  com- 
pany, and  then  there  is  a  provision  that  each 
company  shall  have  a  right  to  run  over  that 
j>art  of  the  line  which  belongs  to  the  other. 
This  is  nothing  but  an  easement  of  one  company 
over  the  line  of  the  other.  Here  the  soil  is  in  the 
Great  Western  Railway  Company,  whilst  the  Mid- 
land Company  has  the  right  to  run  over  it — what  is 
that  but  an  easement  ?  It  is  said  that  the  Midland 
Company  run  more  trains  and  make  more  profit  than 
the  Great  Western  Company ;  but  this  makes  no 
(litTerence,  they  have  only  a  right  of  running  on  the 
line.  It  has  been  said  that  we  should  hold  this 
to  be  an  occupation  by  the  Midland,  because,  if  we 
do  not  so  hold,  the  Great  Western  will  not  be  liable 
to  be  rated  for  the  profits  made  by  the  Midland,  and 
HO  there  will  be  an  inadequate  assessment,  as  the 
Great  Western  cannot  be  assessed  for  the  profits 
made  by  the  Midland  Company.  But  if  it  is  esta- 
blished that  the  Great  Western  Company  are  liable, 
it  will  be  an  easy  matter  to  ascertain  the  extent  of 
their  liability.  If  they  do  not  get  their  fair  profit 
from  the  line,  it  is  because  they  have  arranged  for  a 
valuable  consideration  in  some  other  way.  It  is 
quite  clear  that  the  Midland  Company  have  only 
an  easement  over  the  line. 

Ckomptoh,  Mbllos,  and  Shbe,  JJ.  concurred. 

Order  quashed. 
Attomeytfortheiesps.,  (Tt&oii  and  Son,  Gloucester. 

Thtnday,  Nov.  10,  1864. 

Rbo.  v.  Tas  iNHABrrANTS  of  Cleckheatok. 

Bigkiemf — JndictmeHt  for  non-rtpair  by  order  ofjuatices 
—CotU—i  |-  5  miL  4,  e.  60,  m.  94,  96, 

Anorder  was  made  bjf  justices  under  4  j- 6  Witt.  4,  c  50, 
*.  95,  for  an  imSctment  to  be  preferred  for  the  non- 
rqxar  of  a  "Ughwai  oaUed  ibuker-hm."  Before 
thejiattcei  it  was  sought  to  fix  the  defis.  with  KaKUty 
to  T^fcir  the  highwca/  as  a  cart  cad  carriage  way. 


The    indictment    contained   counts  for  a  cart  (od 
carriage  way,  and  also  for  a  pack  and  prims  ttaj/. 

At  the  trial  the  jury  found  that  it  was  not  a  cart  and 
carriage  way,  and  the  defls.  admitted  that  it  una  a 
pack  and  prime  way,  ana  contended  that  it  vou  «( ox 
of  repair,  and  the  jury  fund  that  as  a  pad:  and  prise 
way  it  was  not  out  of  repair  : 

Held,  that  the  prosecutor  was  not  entitled  to, his  tsat 
under  sect.  95. 

T.  Campbell  Foster  moved  for  a  mle  nin  for  t 
mandamus  to  compel  J.  B.  Greenwood,  Esq.  ud 
certain  other  justice*  of  the  West  Riding  d  York- 
shire, before  whom  an  indictment  for  the  non- 
repair of  the  highway  hereinafter  mentioned  eune 
on  to  be  tried  at  the  quarter  sessions,  to  ater  con- 
tinuances for  the  purpose  of  granting  the  costi  to 
the  prosecutor  under  sect.  95  of  the  General  Higli- 
way  Act  (4  &  5  WiU.  4,  c  60). 

The  road  in  question  bang  alleged  to  be  oat  of 
repair,  a  summons  was  taken  out  against  the  sorrier 
of  the  highways  of  Cleckheaton  under  sect  94,  snl 
came  on  iac  hearing  at  a  special  sessions.  In  the 
summons  the  road  was  described  as  a  certain  -'hiftb- 
way  called  Quaker-lane,  situate,  &c. ;"  and  tk 
liability  to  repair  being  denied  by  the  surveyor  (b 
the  part  of  the  inhabitants,  the  justices  under  aecl. 
96  made  an  order  directing  a  biU  of  indictment  to  I* 
preferred  at  the  next  qtuirter  sessions  againit  tbr 
inhabitants  "  for  suffering  and  permitting  tb(  aid 
highway  called  Quaker-lane  to  Ims  out  of  repair.* 

Accordingly  an  indictment  was  preferred  si 
found  by  the  grand  jury :  and  ultimately  v» 
tried  at  the  last  Midsummer  Quarter  Sesaoiii- 
when  a  verdict  was  found  for  the  defts.  The  in- 
dictment contained  four  count*.  In  the  bo 
two  counts  the  road  was  described  as  a  nr 
for  carts  and  carriage!  ;  and  io  the  third  and  fonnh 
counts  as  a  pack  and  prime  way.  The  jury  ImnA 
that  it  was  not  a  way  for  carts  and  carriages;  oA 
that  as  a  pack  and  prime  way  (whidi  it  vu 
admitted  to  be  by  the  defts.)  it  was  not  rat  o( 
repair.  The  verdict  was  accordingly  entered  for 
the  defts.,  and  on  an  application  by  counsel  for  the 
costs  of  the  prosecution,  the  Quarter  Sesfion! 
refused  them  :  {Reg.  v.  Heanor,  6  Q.  B.  745.)  I' 
was  now  contended  that  the  prosecutor  Ittil 
succeeded  in  establising  that  this  was  a  bigbnr 
for  foot  passenger*  in  respect  of  which  the  lisbilitr 
to  repair  was  disputed.  It  must  be  conceded  thit 
the  object  of  the  prosecution  was  to  establish  thtt 
this  was  a  highway  for  carts  and  carriages. 

CocKBCRN,  C.  J — It  is  quite  clear  that  the  dete 
only  disputed  their  liability  to  repair  this  u  > 
carriage  and  horse  way,  and  Reg.  ▼.  Heasar  deeidn 
that  where  the  fact  of  the  road  being  a  bighvsy  <^ 
negatived  by  the  jury,  the  prosecutor  is  not  aiiitW 
to  costs  under  sect.  96.  Prosecutors  cannot,  by  iddinF 
something  in  the  indictment  which  was  not  in  (Ik 
contemplation  of  the  justices  at  the  time  of  mskin; 
the  order,  entitle  themselves  to  costs. 

The  rest  of  the  Court  concuring, 

Rnkrefuid. 

Saturday,  Nov.  12,  1864. 
Rbo.  v.  Pdbdat. 

Summary  conviction — Appeal — Costs — Liaiillt)  V 

prosecutor. 
Upon  an  ameal  against  a  summary  conviction,  the  ffrtr- 
tessums  have  power  to  award  costs  agaiasl  ths  f"- 
entor,  althongh  the  convicting  justices  art  the  »o«w» 
rap*. 
Where,  upon  an  cmaetd  against  a  swmmarj  coaof'"*' 
the  appeal  is  called  on,  and  the  app.  afpeart,  but " 
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om  apptari  for  tht  resp.,  the  lessions  have  power  to 
quoth  tilt  comictioH  with  costs,  as  against  the  actual 
pmeculor. 

This  was  a  rule  to  quash  an  order  of  quarter  ses- 
sions of  Great  Yarmouth,  quashing  a  conviction  with 
costs  against  the  prosecutor. 

It  appeared  that  an  information  was  laid  hy  a 
Mr.  James  Purday  against  one  William  Ashley, 
under  the  5  Geo.  4,  c.  83,  s.  *  (the  Vagrant  Act),  as 
a  rogue  and  vagabond,  for  being  found  upon  his 
premises  for  an  unlawful  purpose,  whereupon  he 
was  convicted,  and  sentenced  to  one  month's  im- 
prisonment, against  which  conviction  he  appealed, 
giving  notice,  &c..  as  provided  for  by  the  1 4th  section. 
Ac  the  ensuing  quarter  sessions  for  the  borough  of 
Great  Yanuoutli,  at  Midsummer  last,  the  appeal 
was  called  on,  when  the  app.  appeared  by  his 
counsel,  but  no  one  answered  for  the  resp.  The 
Recorder  thereupon  qnashed  the  conviction  with 
costs  against  the  prosecutor  below.  Upon  after- 
wards inquiring  who  Mr.  Purday  was,  Mr.  Pur- 
day,  who  had  been  all  the  time  in  court,  an- 
swered that  he  was  there,  whereupon  the  Recorder 
inquired  of  him  why  he  had  not  taken  proper 
means  to  support  the  conviction.  To  which  he 
replied  that  he  thought  the  magistrates  would  have 
done  so,  but  that  he  was  then  ready  to  give  the 
same  evidence  he  did  before  the  juatiocs.  (There  was 
a  conflict  ia  the  affidavits  as  to  what  really  took 
place  in  court,  but  the  bench  gave  credit  to  the  fore- 
going statement.)  The  sessions  then  proceeded  to 
other  business,  and  nothing  further  took  place  upon 
the  subject. 

Bulwer  now  showed  cause  against  the  rule,  and 
contended  that  the  recorder  was  right  in  the  course 
be  adopted,  for  that  the  appeal  having  been  regu- 
larly called  on,  and  no  one  appearing  for  the  resps., 
be  was  justified  in  quashing  the  conviction  and 
in  giving  costs  against  the  actual  prosecutor,  not- 
withstanding the  appeal  was  nominally  against  the 
conviction  of  the  justices  : 

Roe  v..  The  Justices  of  Hants,  1  B.  &  Ad.  654 ; 

Lord  Tenterden's  Judgment,  659 ; 

JBy.  T.  Anirt,  29  L.  J.  216,  M.  0. :  2  L.  T.  Kep.  N.  S. 
437; 
and  that  as  the  recorder  had  jurisdiction  that  court 
would  not  inquire  how  he  has  exercised  it : 

Rex  ▼.  Tkt  JtuOees  q/* Carnarvon,  4  B.  &  Aid.  86; 

Jix  parte  Bopwood,  Id  Q.  B.  121; 

12  &  13  Vict  c  46i  8.  6. 

Keane,  Q.  C,  in  support  of  the  rule,  contended 
that,  as  the  appeal  had  not  been  heard,  the  recorder 
bad  no  power  to  give  costs ;  also  that  he  could  not 
give  them  as  against  the  prosecutor  in  the 
court  below,  the  appeal  being  against  the  con- 
viction of  the  justices,  and  the  prosecutor  being 
no  party  to  the  appeal,  and  being  merely  bound 
over  as  a  witness  to  appear  and  give  evidence,  and 
need  not  eren  have  any  notice  of  appeal.  He  en- 
deavoured to  distinguish  the  present  case  from 
those  of  Jieff.  v.  The  Justices  of  Hants  and  Heg.  v. 
Smith.  He  further  argued  that,  as  the  prosecutor 
was  actually  in  court  when  the  a{^>eal  was  called 
on,  the  recorder  ought,  in  the  proper  exercise  of  his 
discretion,  to  have  heard  his  evidence. 

CocKBCTKN,  C.  J. — I  am  of  opinion  that  in  this 
case  the  rule  should  be  discharged.  The  first 
question  raised  is,  whether  the  Becorder  of 
Yarmouth,  under  the  circumstances,  could  treat 
this  appeal  as  one  over  which  he  had  jurisdiction  to 
quash  the  conviction.  Now,  the  ordinary  cotu«e  of 
practice  tlurows  upon  the  resp.  the  necessity  of 
showing  Itow  the  conviction  can  be  supported,  and 
it  ia  the  duty  of  the  quarter  sessions  to  give 
effect  to  tlie  appeal  and  quash  the  conviction 
■wbea,    by    the  non-attendance   of    the   resp.,   it 


is  shown  that  he  is  not  prepared  to  support 
it.  There  is  nothing  in  this  case  to  show  that  the 
judgment  of  the  sessions  was  not  quite  regular. 
The  appeal  was  called  on,  no  one  appeared  for  the 
resps.,  and  the  conviction  was  thereupon  quashed. 
Then  an  order  is  made  whereby  the  prosecutor  Mr. 
Purday  is  called  upon  to  pay  the  costs.  That  is 
objected  to  on  the  ground  that  the  5th  section  of 
the  12  &  13  Vict.  c.  45  does  not  warrant  it,  that 
notice  of  appeal  by  the  I4th  section  of  the  5  Geo.  4, 
c.  85,  is  to  be  given  to  the  justice  or  justices  of  thy 
peace  whose  act  or  determination  shall  be  appealed 
against,  and  that  it  is  they  and  they  alone  who  are 
the  resps.  Now  that  raises  a  question  of  considera- 
ble importance,  inasmuch  as  the  power  to  give  costs 
is  provided  for  by  sect.  5  of  the  12  &  18  Vict.  c.  45, 
which  enacts  that  ''upon  any  appeal  to  any  court  of 
general  or  quarter  sessions  of  the  peace,  the  court 
before  whom  the  same  shall  be  brought  may,  if  it 
think  fit,  order  and  direct  the  party  or  parties 
against  whom  the  same  shall  be  decided  to 
pay  to  the  other  party  or  parties  such  costs 
and  charges  as  may  to  such  court  appear  just 
and  reasonable."  Therefore,  if  the  justices  are  to  be 
considered  as  the  parties  in  the  appeal,  Mr.  Keane's 
argument  ought  to  prevail.  But  upon  authority  it 
would  appear  that,  although  the  notice  of  appeal 
is  to  be  given  to  the  justices,  without  the  necessity 
of  any  being  given  to  the  prosecutor,  the  justices 
are  not  to  be  considered  as  parties,  but  it  is  the 
app.  and  the  informant  who  alone  are  to  be  con- 
sidered as  such.  It  should  be  observed  that  this 
statute  of  the  12  &  13  Vict.  c.  45  followed  a  previous 
statute  (the  11  &  12  Vict.  c.  43),  which,  by  sect.  18, 
gives  justices,  upon  a  summary  hearing,  a  power  to 
give  costs  against  the  prosecutor  or  complainant. 
The  subsequent  statute  then  carries  the  power 
further,  and  enables  a  court  of  quarter  sessions  to 
give  costs  against  the  resp.  If  the  magistrates 
below  have  the  power  to  give  costs  against  the 
informant,  and  upon  an  appeal  the  court  of  quarter 
sessions  have  not  a  similiur  power,  it  would  be  most 
extraordinary.  I  think  the  5th  section  of  the  12  & 
13  Vict.  3.  45,  places  both  statutes  in  harmony  with 
each  other.  But,  independently  of  this,  we  have 
very  high  authority  upon  the  subject.  In  Bex  v. 
The  Justices  of  Hants  we  have  almost  the  same  state 
of  facts.  In  that  case  one  Gloyn  had  laid  an  infor- 
mation under  the  Turnpike  Act  against  a  toll- 
collector,  and  thereupon  he  was  convicted,  and 
against  such  conviction  he  appealed ;  but  at  the 
quarter  sessions  Gloyn  did  not  appear,  whereupon 
the  sessions  quashed  the  conviction,  and  ordered 
Gloyn  to  pay  the  app.  10/.  for  costs.  In  that 
case,  like  the  present,  the  notice  of  appeal 
was  given  to  the  justices  only.  Now,  although 
in  that  case  the  prosecutor  was  entitled  to  half  tlie 
penalty,  the  judgment  of  the  court  does  not 
proceed  upon  that  ground.  Lord  Teuterden,  in  his 
judgment,  says :  "  The  next  question  is,  whether  the 
justices  had  power  to  charge  the  prosecutor  with 
costs  ?  It  is  true  the  Act  directs  notice  to  be  given 
to  the  justices,  not  to  the  party  prosecuting  or 
defending;  but  it  would  be  a  great  anomaly  to 
cause  a  justice  who  acts  bon&Jitie  in  the  discharge  of 
his  judicial  duty  to  pay  costs.  The  question  is, 
what  is  the  meaning  of  the  words,  'the  party 
appealing  or  appealed  against  ? '  The  party  appeal- 
ing here  is  manifestly  the  party  convicted,  and  if 
that  be  so,  the  informer  is  the  only  person  who  can 
satisfy  the  words  '  party  appealed  against.'  "  We 
have,  therefore,  a  deliberate  decision  by  Lord 
Tenterden  on  the  very  same  point.  The  question 
again  arose,  upon  this  very  Act  of  Parliament, 
before  Hill,  J.,  in  Reg.  v.  Smith,  and  he  came  to  the 
decision  that  Uie  true  construction  of  the  5th  section 
of  the  12  &  13  Vict.  c.  45,  in  its  application  to  the 
Vagrant  Act,  should  be  the  same  as  that  put  hy 
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Lord  Tenterden  in  the  case  of  Hex  v.  The  Jiatica 
o/HanU.  I  cannot  certainly  take  the  opinion  of 
any  single  judge  for  which  I  entertain  a  more 
profound  respect  than  of  Mr.  Justice  Hill.  Then 
the  point  is  raised  that,  suppose  Mr.  Purday  is  the 
proper  party,  yet,  inasmudi  as  no  evidence  was 
given,  there  was  nothing  to  show  that  he  was, 
infact,  the  informer.  This  was  altogether  a  ques- 
tion of  fact  for  the  sessions.  It  may  very 
well  bo  assumed  that,  notwithstanding  no  notice 
of  appeal  had  been  given  to  him,  he  would 
have  exercised  sufficient  vigilance  to  have  ascer- 
tained if  any  notice  of  appeal  had  in  fact  been 
given.  But  we  have  nothing  to  do  vrith  that;  it 
was  a  matter  entirely  for  the  recorder.  He  had 
means  of  knowing  whether  or  not  Purday  was 
really  the  prosecutor.  If  he  had  been  merely  a  wit- 
ness, and  had  been  improperly  made  the  prosecutor, 
and  so  the  recorder  had  improperly  exercised  his 
jurisdiction,  it  would  be  a  difficult  thing  to  say  that 
such  an  order  could  not  be  quashed.  But  it  is  use- 
less to  consider  that,  for  in  point  of  fact  it  is  clear 
that  he  was  the  prosecutor,  and  it  would  lead  to 
most  mischievous  consequences  if,  because  no  evi- 
dence is  given,  because  the  resp.  does  not  appear, 
the  court  is  not  to  have  power  to  award  costs.  We 
have  only  to  deal  with  the  fact  that  Purday  is 
the  prosecutor;  and,  being  such,  he  is  within  this 
section  of  the  statute.  We  have  nothing  to  do  with 
the  question  as  to  whether  it  would  have  been  dis- 
creet in  the  recorder  to  have  opened  the  question 
again.  The  appeal  was  called  on  in  its  regular 
course,  the  power  to  award  costs  was  within  the 
jurisdiction  of  the  court,  and  the  recorder  bad  a 
right  to  order  Forday  to  pay  them. 

Mellob  and  Sreb,  JJ.  concurred. 

CocKBVBN,  ex  afterwards  said  that  Crompton, 
<T.,  who  had  left  the  court  after  the  arguments,  de- 
sired him  to  say  he  concurred  in  the  judgment. 

_____  Rule  ducharged. 

Monday,  Nov.  U,  1864. 

Giles  (app.)  v.  Sinet  (resp.) 

Evidence — Previout  conviction — Jnconigibk  rogue. 

The  9  Geo.  4,  c.  83,  i.  17  (the  VtMraat  Act),  require* 
convictions  under  it  to  be  returned  to  the  next  generai 
or  quarter  teuions,  andjiled  and  kept  on  record. 

Evidence  of  a  previou*  conviction,  therefore,  under  the 
Act  can  be  proved  onb/  bi/  proof  of  the  record  thereof; 
and  neither  oral  tettimoay  nor  the  minute-book  of  the 
convicting  juttieee  is  tufficient  proof  thereof. 

Case  stated  by  jnstices  of  the  borough  of  New- 
bury, Berks,  under  the  20  &  21  Vict  c.  43. 

At  a  petty  sessions  on  the  3rd  May  1864,  Maria 
Giles,  the  app.,  being  in  custody  on  a  charge  of 
misdemeanor,  on  which  she  had  been  committed  for 
trial,  was  brought  before  us  at  the  instance  of  the 
tisid  Amey  Siney,  charged  with  being  a  rogue  and 
vagabond. 

The  charge  was  made  under  sect.  4  of  the  9  Geo.  4, 
C.88. 

About  the  beginning  of  the  year  1863,  the  resp, 
went  to  consult  the  app.,  who  lives  in  Newbury,  and 
has  the  reputation  of  being  a  cunning  woman,  about 
recovering  some  property  which  she  supposed  her 
mother,  who  bad  died  about  nine  months  l)efore,  had 
been  possessed  of.  The  app.  said  she  should  be  able 
to  get  it  for  her,  and  ask^  for  a  pound  to  buy  some 
stuff  to  work  with,  but  at  that  time  was  only  paid 
5s.  The  resp.  went  to  the  app.'s  house  for  the  same 
purpose  several  times  in  the  course  of  the  year,  and 
paid  her  various  sums  of  money,  and  at  the  last 
visit,  which  occurred  on  the  22nd  Dec.  last,  paid  her 


6d.,  which  the  app.  said  was  for  the  porpoK  of 
raising  her  (the  lesp.'s)  mother,  and  that  the  watited 
that  6<£  to  do  it. 

The  police  for  the  borough  proved  on  oath  that 
the  app.  had  been  twice  before  convicted  before  tbt 
justices  of  the  said  borough  of  Newbury  of  heini; 
a  rogue  and  vagabond.  The  jnstices  had  also  before 
them  the  minute-books  in  which  the  convictioiu 
were  recorded. 

The  justices  on  the  "above  evidence  convicted 
the  app.,  "for  that  she,  on  the  22nd  Dec.  last,  a). 
&c.,  did,  by  using  subtle  craft,  deceive  and  impotc 
upon  one  Amey  Siney,  &c. ;  she,  the  said  Marit 
Giles,  having  been  proved  to  have  been  on  the  ZStd 
Sept.  1853  adjudged  to  be  a  rogue  and  vagabond. 
and  duly  convict^  thereof,"  and  ordered  her  to  be 
committed  to  the  house  of  correction  until  the  next 
quarter  session  for  the  borough  of  Newbury. 

Harington  for  the  app. — ^There  was  no  IckiI 
evidence  of  any  prior  conviction.  Sect  4  enacu 
(inter  alia),  "  Every  person  pretending,  or  profesBif 
to  tell  fortunes,  or  using  any  subtle  craft,  means,  or 
device,  by  palmistry  or  otherwise,  to  deceive  sad 
impose  on  any  of  His  Majesty's  subjects,  shall  be 
deemed  a  rogue  and  vagabond."  Sect  3  eoaiti 
that  every  person  committing  any  offence  agaioit 
the  Act  which  shall  subject  him  or  her  to  be  talt 
with  as  a  rogue  and  vagabond,  snch  person  hsriaf 
been  at  some  former  time  adjudged  so  to  be,  nd 
duly  convicted  thereof,  shall  be  deemed  an  iae» 
rigible  rogue,  and  the  jnstices  may  conunit  tttiv 
house  of  correction,  there  to  remain  tmtil  them 
general  or  quarter  sessions.  Sect  17  requires  eia- 
victions  to  be  transmitted  to  the  next  geoenl 
or  quarter  sessions,  and  there  filed  and  kepcoo 
record.  It  must  be  assumed  now  that  the  juitica 
have  returned  the  convictions  to  the  sessioni  v 
required  by  sect  17.  That  being  so,  the  oral  leit'« 
mony  of  the  police  and  the  minute-books  kept  b; 
the  justices'  clerk  were  inadmissible  as  evidencr 
of  the  previous  conviction.  The  only  admisnblt 
evidence  was  proof  of  the  recorded  convictioi: 
(Reg.  V.  Ward,  6  Car.  &  P.  366.)  In  &i  v.  Teotdni. 
8  A.  &  £.  806,  the  minute-book  of  the  sessions  m 
the  only  record  of  the  proceedings  at  sessions.  la 
drawing  up  a  conviction  it  is  aiways  stated  that  ii 
remains  in  full  force  and  effect,  lliere  is  notluaf 
to  that  effect  in  the  minute-book  kept  bjr  ^ 
justices'  clerk. 

No  counsel  appeared  for  the  resp. 

CocKBCKM,  C.  J. — ^I  am  very  sorry  to  say  li«' 
we  have  no  sitematiTe  but  to  set  aside  the  coovic- 
tion.  The  evidence  of  the  previous  conviction  va> 
not  such  as  ought  to  have  been  received. 

The  rest  of  the  Court  concorring, 

Cimvtef loa  gwattti 


Rbo.  v.  Blvpfibld. 

Highwa»i$ — Formation  of  highmxaf  district — OsHtstd- 
ing  rate —  Whote  duty  to  colteeU 

It  is  the  duty  of  outgoing  surveyors  of  a  parish  to  ccSit 
an  outstcmding  highvxo)  rate  when,  taaing  their  If 
of  office  the  parish,  is  incorporateduHo  a  new  Ugh—} 
district  mtdtr  25  j-  26  Viet,  c  61,  aaif  a  hfktf 
board  and  district  surveyor  are  appointed. 

The  words  "  and  then  remaining  wipaid,''  in  sect  4S. 
mean  remainiag  lapidd  at  the  end  of$eee»  days  fim 
the  cppointment  of  Am  district  surveyor. 

Demurrer  to  a  retnni  to  a  mandamMs. 
The  mandamus  recited  tliat  W.  Blnffldd  sndG.W. 
Toud  were  elected  highway  snrreyon  rf  As  ?■"■ 
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of  Potton,  Beda,  on  the  25 th  March  1862,  for  the  year 
then  next  eniuinf;,  and  that  during  their  year  of 
office,  on  the  6th  March  1863,  they  made  a  highway 
rate  which  was  duly  allowed  by  justices  and  pub- 
lished, and  that  an  order  was  made  by  Krle,  C.  J.,  on 
the  trial  of  an  indictment  against  the  inliabitants  of 
Potton  for  non-repair  of  a  highway,  for  the  costs, 
23It,  to  be  paid  out  of  the  highway  rate ;  and  that 
an  order  of  quarter  sessions  was  made  on  the  8rd 
March  1863  for  dividing  the  county  of  Bedford  into 
highway  districts,  under  the  25  &  26  Vict.  c.  61,  and 
(hat  the  parish  of  Potton  ivas  within  the  Biggles- 
wade highway  district,  and  waywardens,  &c.  elected, 
and  a  highway  board  formed,  and  a  treasurer  and 
district  surveyor  appointed ;  that  the  highway- 
rate  so  made  by  the  def ts.  had  not  been  collected, 
and  that  it  was  required  for  payment  of  the  costs  of 
the  proaetiution,  pursuant  to  the  order  of  Krle,  C.  J., 
and  that  def  ts.  had  been  required  on  behalf  of  the 
highway  board  of  the  Biggleswade  district  to  collect 
the  rate  and  pay  over  the  same  to  the  treasurer,  and 
that  the  defts.  had  refused  so  to  do.  The  writ  then 
commanded  the  defts.  to  collect  the  rate  and  pay 
over  the  same  to  the  treasurer. 

Return.  That  the  defts  were  elected  under  the 
4  &  5  WiU.  4,  c.  50,  and  that  before  the  expiration 
of  their  year  of  office  the  Biggleswade  highway  dis- 
trict was  formed  under  the  25  &  26  Vict.  c.  61,  of 
which  the  parish  of  Potton  formed  part,  and  that  a 
district  Borweyor  was  appointed  by  the  highway 
board,  and  that  seven  days  from  such  appointment 
have  elapsed ;  that  after  such  seven  days  they  the 
defts.  were  n«  longer  surveyors  of  the  highways  for  the 
said  parish  of  Futton,  and  had  no  power  to  collect 
the  said  rate. 
Demurrer  to  the  return  and  joinder  therein. 

D.  D.  Keime,  Q.  C,  in  support  of  the  demurrer. — 
At  the  time  of  the  formation  of  the  highway 
district  there  was  a  subsisting  highway  rate, 
which  had  not  been  collected,  and  the  question 
is  whether  it  is  the  duty  of  the  old  surveyors 
to  collect  it.  The  question  depends  on  sect.  t3 
of  the  25  &  26  Vict.  c.  61,  which  defines  the 
relative  dnties  of  outgoing  surveyors  and  the  new 
highway  bcrard.  By  clause  2  of  that  section 
"The  outgoing  surveyor  of  every  parish  within  the 
district  siuUI  continue  in  office  until  seven  days  after 
the  appointment  of  the  district  surveyor  by  the 
highway  board  of  the  district  of  such  outgoing 
surveyor,  and  no  longer ;  and  he  may  recover  any 
liighway  rate  made,  and  then  remaining  unpaid,  in 
the  same  manner  as  if  this  Act  had  not  been  passed ; 
and  the  money  so  recovered  shall  be  applied,  in  the 
first  place,  in  reimbursing  any  expenses  incurred  by 
him  as  such  surveyor,  and  in  discharging  any  debts 
legally  owing  by  him  on  account  of  the  highways 
within  his  jurisdiction;  and  the  surplus  (if  any) 
f hall  be  paid  by  him  to  the  treasurer  of  the  highway 
board,  &c.  And  clause  3  enacts  that  the  highway 
board  shall,  for  all  the  purposes  of  the  principal 
Act,  except  that  of  levjring  highway  rates,  be 
deemed  to  be  the  successor  in  office  of  the  surveyor 
of  every  parish  within  the  district"  The  outgoing 
surveyors  are,  under  this  section,  the  proper  parties 
to  collect  diis  rate. 

SiOi  was  then  called  on  to  support  the  return. — 
The  mamlamiu  on  the  face  of  it  does  not  show  any 
right  to  the  interference  of  the  court.  By  sect.  43, 
tiie  outgoing  enrreyors  are  only  to  continue  in  office 
seven  days  after  the  appointment  of  the  district 
surveyor,  and  the  return  shows  that  that  period  has 
elapsed. 

CocKBuxH,  C.  J. — It  never  could  have  been  in- 
tended tiukt  persons  in  arrear  for  highway  rates 
should  hare  perfect  immunity  unless  tiie  rate  was 
ooOacted  iritfain  seren  days  after  the  appointment 


of  the  district  surveyor  or  of  the  new  highway 
district.  The  outgoing  surveyors  have  reserved  to 
them  the  power  of  collecting  the  outstanding  rate. 

Cbompton,  J.— The  outgoing  surveyors,  by  sect. 
43.  are  to  collect  this  rate,  and  pay  it  over  to  the 
treasurer  of  the  highway  board,  and  then  the  board, 
by  sect.  11,  have  the  duty  of  paying  the  prosecutor 
tliese  costs  thrown  on  them. 

Shbb,  J.— The  words  in  clause  2  of  sect.  43,  ;'  and 
then  remaining  unpaid,"  mean  remaining  tmpaid  at 
the  end  of  the  seven  days  from  the  appointment  of 
the  district  surveyor. 

Judgment /or  the  Crown. 


Wednesday,  Nov.  16,  1864. 
Calet  I'.  Local  Boako  of  Hbaltu  of  Kinoston- 

SPOK-HCLL. 

Public  Health  Act— Levelling  streets — Powers  of  local 
board. 

Under  sect.  «9  of  11  i-  12  Viet.  c.  63  the  local  board  of 
health  have  power  on/y  to  require  a  street  to  be  koeUed 
with  reference  to  any  want  of  inequality  or  want  of 
ttniformitu  in  the  street  itself.  They  have  no  power  to 
require  the  level  of  a  street  to  be  raised  or  lowered  so 
as  to  bring  it  into  uniformity  with  the  adjacent  streets. 

Appeal  against  an  order  made  by  the  stipendiary 
magistrate  of  Hull,  under  sect.  69  of  11  &  12  Vict, 
q.  S  (the  Public  Health  Act),  upon  a  summons, 
for  "  refusing  to  pay  to  the  local  board  of  health  of 
the  borough  of  Kingston-upon-Hull,  9^  19s.  5<i  for 
expenses  incurred  by  the  board  in  levelling  and 
flag^ng  the  west  side  of  Park-street,  late  College- 
street  west." 

The  street  in  question  began  to  be  formed  in 
1841,  between  which  date  and  1862  the  houses 
therein  were  built.  Mr.  Caley,  the  app.,  was  the 
owner  of  certain  premises  in  Park-street,  and  was 
served  with  notice,  under  sect.  69,  "  to  level,  curb 
and  flag"  the  part  of  the  street  in  front  of  his  pro- 
perty, by  making  a  foundation  for  the  footway  with 
a  bed  of  sand  two  inches  in  thickness,  to  receive  the 
flagging  of  six  inches  of  strong  gravel  or  broken 
chaUc  for  the  curbstone,  the  ground  for  receiving 
the  above  to  be  raised  to  the  proper  level  with  dry 
materials,  and  the  footway  to  be  paved  with  York- 
shire flags  three  inches  in  thickness. 

The  app.  having  neglected  to  do  the  work 
required,  the  board  did  it,  and  took  out  a  summons 
to  recover  from  him  the  expenses.  In  point  of  fact 
the  footway  was  raised  six  inches  in  front  of  the 
app.'s  property. 

it  appeared  that  Park-street  was  not  a  highway, 
and  the  app.  contended  that  the  board  had  no  power 
under  this  section  to  call  upon  him  to  raise  the  soil 
of  the  footpath  as  required  by  the  notice,  but  only 
to  smooth  Uie  surface  of  the  footpath  in  front  of  hiH 
property,  and  flag  upon  such  smoothed  surface. 
That  if  this  were  not  so,  the  board  might  go  on 
changing  the  level,  and  even  calling  on  the  owners  to 
construct  a  viaduct. 

The  magistrate  found  as  a  fact  that  the  level 
adopted  by  the  board,  having  regard  to  the  position 
of  Park-street  taken  in  connection  with  tiie  sur- 
rounding parts,  was  the  best  that  could  be  taken 
and  a  great  boon  to  the  public,  the  app.  and  the 
adjoining  owners,  and  made  an  order  for  the  pay 
ment  of  the  expenses. 

Tindal  Atkinson,  Serjt.  {A.  Peel  with  him)  for  the 
local  board. — It  is  found  in  the  case  that  this  is  a 
street  which  is  not  a  highway,  and  the  question 
turns  on  sect  69  of  the  PubUc  Health  Act  (11  &  12 
Vict  c.  68),  which  enacts  that,  in  case  any  presenter 
future  street,  or  any  part  thereof  (not  being  a  high- 
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way),  be  not  sewered,  levelled,  paved,  flagged  and 
channelled  to  the  satiifaction  of  the  local  ix>ard,  the 
board  may  by  notice  in  writing  to  the  owners  or 
occupiers  of  the  premises  fronting,  adjoining,  or 
abutting  upon  such  parts  thereof  as  may  require  to 
l>e  sewered,  levelled,  paved,  flagged,  or  channelled, 
require  them  to  sewer,  level,  pave,  flag,  or  channel 
the  same  within  a  time  to  be  specified  in  such  notice. 
The  section  then  provides  that  if  the  notice  is  not 
complied  with,  the  board  may  execute  the  works, 
and  the  expenses  shall  be  paid  by  the  owners  in 
default.  It  must  be  conceded  that  what  the  owners 
and  occupiers  were  required  to  do  was  for  the 
imrpose  of  raising  the  street  to  the  level  of  the 
adjoining  streets,  there  being  a  descent  which  was 
found  very  inconvenient  to  the  public.  The  word 
"  levelling  "  in  sect.  ti9  is  sufficient  to  give  the  local 
board  power  to  do  this. 

P.  TItompson  was  not  called  upon. 

CocKBCBN,  C.  J. — It  being  conceded,  as  the  fact 
was,  that  the  street  was  raised  for  the  purpose  of 
bringing  the  roadway  into  uniformity  with  the  level 
of  the  adjoining  street,  I  am  of  opinion  that  the 
local  board  exceeded  the  powers  conferred  upon 
them  by  sect.  69  of  the  Act.  That  section  only 
means  that  they  may  require  occupiers  and  owners 
of  premises  to  do  anything  that  may  be  necessary, 
80  as  to  make  the  level  of  the  street  itself  uniform. 
And  for  this  purpose  we  nmst  look  at  it  as  if  the 
street  stood  by  itself,  and  there  is  nothing  which 
empowers  them  to  alter  the  level  of  a  street  so  as 
to  bring  it  into  uniformity  with  other  neighbouring 
streets.  They  cannot  look  to  the  convenience  of 
the  surrounding  district.  It  may  be  true  that  the 
alteration  would  be  a  convenience  to  the  neighbour- 
hood if  this  street  should  be  of  the  same  level  as  the 
other  parts  of  the  neighbourhood;  but  the  section 
only  contemplates  that  the  whole  of  any  given 
street  should  be  of  one  uniform  level.  I  should  have 
l>ccn  disposed  to  consider  that  the  case  might  have 
lK>en  within  the  powers  of  the  Ucal  board,  if  these 
works  had  been  done  as  incidental  to  the  chan- 
nelling or  sewerage  of  the  street,  but  that  is  not  so 
here. 

CBOMrrojf,  J. — I  am  of  the  same  opinion.  It 
might  be  very  hard  on  owners  and  occupiers,  if 
because  an  old  street  was  inconveniently  raised  or 
lowered,  the  street  should  be  altered  by  the  local 
Imard  by  making  a  deep  cutting  or  a  high  embank- 
ment, so  as  to  level  it  with  the  adjoining  streets.  I 
do  not  see  any  words  in  sect.  (;9  which-wili  enable  a 
local  board  to  raise  or  lower  a  street  so  as  to 
bring  it  to  the  same  level  with  the  surrounding 
district. 

Mellor,  J. — By  the  section,  tlie  powers  of  the 
local  board  are  confined  to  the  execution  of  works 
in  relation  to  levelling,  &c.  the  street  itself,  and  not 
with  reference  to  the  surrounding  streets. 


SiiEic,  J.  concurred. 


Judgmtnt  for  the  app. 


Yewball  (npp.)  r.  Craven  (resp.) 
Poor-rate — Enforcing  payment — Demand  by  agent. 

A  demand  of  payment  of  a  poor-rate  by  a  collector, 
appointed  by  the  overeeers  and  amittant  oventerfor 
the  purpose,  ofaaietlng  in  collecting  the  poor-rate,  tea* 
held  mfficient  to  entitle  the  coHertor  to  proceed  by 
fummons  before  a  magistrate,  to  enforce  payment  in  the 
usual  mode  by  distress. 

A    summons    for    nonpayment   of    poor-rate^ 
grounded  on  an  information  by  the  resp,,  the  poor- 


rate  collector  of  the  township  of  Calveriey-with- 
Parsley  (Yorkshire),  was  issued  on  the  21>t  Aphl 
last  against  the  said  app.  David  Yewdall,  and  dulv 
served  upon  him  and  made  returnable  on  the  ^xUi 
April  last. 

The  complaint  against  the  app.  was  heard  tnil 
determined  at  a  petty  sessions  of  the  peace  for  the 
West  Riding,  held  at  Bradford,  on  Thursday,  the 
2»th  April  last.  The  resp.  J.  Craven,  who  pre- 
ferred the  complaint,  was  the  only  witness  examined. 
He  produced  and  proved  the  rate  or  assessment  for 
the  township  of  Calverley-with-Farsley,  and  proved 
also  that  the  app.  I).  Yewdall  was  duly  assessed 
therein,  and  that  he  (J.  Craven)  had  demanded  uf 
the  app.  within  six  months  preceding  the  date  of  tbe 
information  the  rate  due  from  the  app. 

The  app.  did  not  impeach  or  object  to  tbe  accu- 
racy of  the  general  assessment,  or  of  the  amount  of 
rate  alleged  to  be  due  from  him. 

The  resp.  proved  that  he,  several  months  before 
the  information  was  laid  by  him,  delivered  to  an 
inmate  of  the  app.'s  dwelling-house  a  notice,  oi 
which  a  copy  is  subjoined,  vix. : 

C>lTcrki}-witb-Ftrsl«T,  Jong  18,  l«t 
Mr.  D.  Yewdall, 
Debtor  to  the   uveraeeni  of   the  poor  of  the  towoship  df 
Calverley-with-Fttreley. 

Then  followed  a  statement  of  the  amount  of  tk- 
rate  as  being  1/.  4s.  lO^d. 

N.a  Take  notire,  that  all  rates  are  doe  when  called  (or,  ul 
it  uot  paid  withio  ten  daya  you  will  be  liable  to  be  snmmiMd 
for  the  recovery  thereof.  Autuux  Caavu, 

Assiatant  OrerMe 

Tlie  present  annual  overseers  of  the  poor  of  ifc 
township  of  Calverley-with-Farsley  are  Isaac  Boi- 
lings and  John  Wade,  and  Abraham  Craven,  ihe 
father  of  the  resp.,  is  the  assistant  overseer,  all  dilv 
appointed.  The  latter  is  a  paid  oflicer,  and  part  of 
his  duties  is  to  demand  and  collect  the  rates. 

The  resp.  produced  to  the  justices  at  the  heirinit 
the  following  authority : 

TowDshlp  of  Calverley-wiUi-Faiilaj. 

We  the  nndersigned,  being  ovenieera  of  the  poor  of  the  uid 
towunbip  of  ('ulverley-with-Farsley  do  hereby  order  ai 
appoint  J.  Craven  of  t^verley  to  aaslBt  in  coUeoUn;  the  pM*^ 
rate  that  may  be  due  the  let  April  1S64  and  all  sul»M|aa>t 
ratea  made  during  the  year  1S64  for  the  aaid  townahlp  u^^ 
Calverley-with-Faraley.  Aa  witueaa  our  hands  the  lit  Apnl 
imt. 

laiAO  HeLUKoa.)  overwiera. 
Jobs  Wake.  ;  overaeera. 
ABIUB.UI  Cbavkk,  Assistant  Oraiwer. 

The  attorney  for  the  app.  made  the  following 
objections,  viz.,  that  the  rate  had  not  been  iegall* 
demanded ;  that  the  demand  of  tbe  rate  mu.<t 
be  made  by  some  person  duly  authorised  to  re- 
ceive and  give  a  legal  discharge  or  receipt  for  it : 
that  there  is  a  collector  of  rates  duly  appointeil 
by  the  poor-law  guardians  for  the  township  o' 
Calverley-with-Farsley  ;  that  such  collector  hsd 
demanded  the  rate  "of  Yewdall,  the  app.;  that 
such  collector  had  no  power  or  authority  to  depute 
another  to  demand  the  rate  for  him ;  that  as  no 
legal  demand  was  proved,  the  magistrates  bad  no 
power  to  proceed  against  the  app.  by  disties*- 
warrant,  or  otherwise,  for  enforcing  the  payment  of 
the  rate. 

We  overruled  all  the  objections  and  adjudicated 
that  the  app.  must  pay  the  rate,  and  that  in  drfsalt 
of  payment  a  distress-warrant  would  be  issued,  and 
if  no  distress  could  be  liad  the  app.  to  be  imprisoned 
seven  days. 

The  question  for  the  opinion  of  the  court  w» 
whether  the  determination  upon  the  facts  and 
grounds  previously  stated  was  or  waa  not  erroneou' 
in  point  of  law  ? 

WW  for  the  resp.— The  only  question  ia,  whether 
the  demand  of  payment,  a  demand  being  necessan^ 
before  an  order  of  justices  to  enforce  payment  couU 
be  obtained,  was    made  by  a  properly  appoinied 
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penon.  The  assistant  overseer  ia  appointed  by  vestry, 
onder  a  statute,  and  not  by  the  overseers.  He  is 
therefore,  when  appointed,  not  a  mere  delegate,  but 
a  principal,  and  could  therefore  properly  appoint  an 
agent  to  collect  the  poor-rate. 

ifmJe  for  the  app. — The  collector  was  not  pro- 
perly anthorised  to  collect  the  rate,  and  the  notice 
left  vas  not  a  sufficient  demand. 

CocKBUBir,  C.  J.^The  only  point  left  for  our 
judgment  is,  whether  the  demand  was  sufficient, 
iniamuch  as  it  was  made  by  the  son  of  the  assistant 
overseer.  We  think  that  he  had  a  sufficient  autho- 
rity to  demand  the  rate,  and  therefore  that  the  deci- 
sion of  the  justices  was  right. 

Cboxfton,  MsLLOit  and  Shbe,  JJ.  concurred. 

Judgment  for  the  re^. 

Attorneys  for  the  app.,  Terry  and  Watson. 
Attorney  for  the  resp.,  Lancaster. 


Saturdm/,  Nov.  19,  1864. 

Buckle  (app.)  v.  Weiohtson  (resp.) 

Towns  Police   CIcatua  Act  1847 — Hadcny  carriages 
pli/ing  for  hire  without  a  licence. 

A  local  Act  for  the  toum  of  Darlington  incorporated 
the  Towns  PoHce  Clauses  Act  1847,  which  provides 
for  the  licensing  by  the  boal  authority  of  hackney 
carriages,  and  imposes  a  paialty  for  plying  for  hire 
witkoat  such  a  Usenet : 

Btid,  that  it  is  no  answer  to  an  information  for  plying  for 
hire  without  such  a  licence,  that  the  hadcney  carriage  is 
licensed  by  the  Inland  Revenue  authorities  under  the 
2  4-  3   Witt.  4,  c.  120. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c  43,  upon  the  dismissal  by  justices  of  an  informa- 
tion laid  against  the  lesp.  for  permitting  the  use  of 
Ills  cab  in  the  town  of  Darlington  without  being 
licensed  by  the  local  authority. 

It  appeared  that  the  town  of  Darlington  is  under 
the  management  of  a  local  Act,  which  incorporates 
the  Towns  Police  Clauses  Act  1847  (10  &  11  Vict, 
c.  89),  sect.  37  of  which  provides  for  the  licensing  to 
p!y  for  hire  of  hacknej^  carriages  within  the  town, 
Kct  45  enacting  that  if  the  proprietor  of  any  such 
carriage  permits  the  same  to  be  used  as  a 
hickney  carriage  plying  for  hire  without  having 
obtained  a  licence  as  aforesaid,  he  shall  for  every 
tdch  offence  be  liable  to  a  penalty  not  exceeding 
40<.  At  the  hearing  before  the  justices  it  appeared 
that  no  such  licence  had  been  obtained.  It  was, 
however,  urged  as  a  defence,  that  the  resp.  had  a 
licence  from  the  Inland  Revenue  Office  under  the 
2  &  8  Will.  4,  c  120,  for  his  carriage  as  a  stage  car- 
riage, and  need  not,  therefore^  obtain  a  licence 
nnder  the  local  Act.  The  justices,  taking  this  view 
of  the  case,  dismissed  the  information. 

Sawyer  now  contended  that  the  justices  were 
wrong,  for  that  the  Inland  Revenue  licence,  being 
intended  only  for  purposes  of  revenue,  could  not 
supersede  the  licence  under  the  local  Act,  which  was 
intended  for  purposes  of  police. 

No  one  appeared  for  the  resp. 

CocKBtjRW,  C.  J. — Certainly  we  should  require 
something  positive  to  show  us  that  the  provision  in 
the  Towns  Police  Clauses  Act,  which  is  evidently 
intended  for  police  purposes,  are  superseded  by  the 
enactment  with  reference  to  the  inland  revenue. 
Thne  clauses  in  the  local  Act  are  intended  to  insure 
proper  superintendence,  which  is  not  the  object  con- 
tem^«led  by  the  Revenue  Act.  The  jiutices  ask  us 
to  remit  tiiem  the  caae  if  th^  are  wrtNog,  and  there- 


fore we  express  our  opinion  that  the  revenue  licence 
does  not  supersede  the  local  licence. 

Case  to  go  back  to  the  justices  with  the  opinion  of 
the  court. 


Tuesday,  Nov.  22,  1864. 

Rso.  V.  Tub  Inhabitants  of  thb  Township  of 
Dbnton,  in  the  Codntt  of  Lancasbibe. 

Costs— Soad  indictment— Plea  of  "milty"—  Frivolous 
and  vexatious  defence — 6  j-  6  WiU.  4,  c.  50,  s.  98. 

By  sect.  98  of  the  5  ^  6  WiU.  4,  c.  60  {the  General 
Highway  Ad),  the  court  before  whom  am/  indictment 
shall  be  preferred  for  not  repairing  highways  may 
award  costs  to  the  prosecutor,  to  be  paid  by  the  person 
so  indicted,  if  it  shall  appear  to  the  said  court  that 
the  defence  mack  to  such  indictment  was  frivolous  or 
vexatious.  Where,  therefore,  upon  such  an  indictment 
the  defls.  pleaded  "guilty :" 

Held,  that,  inasmuch  as  the  defls.  had  made  no  defence, 
the  court  had  no  power  to  award  costs. 

This  was  a  rule  calling  upon  the  prosecutor  to 
show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  this  court  an  order  of  assize  made 
by  Willes,  J.,  upon  an  indictment  against  the  defts. 
for  a  nuisance  (non-repair  of  a  highway),  to  which 
they  pleaded  "guilty,"  allowing  the  costs  of  the 
prosecution,  amounting  to  129/.  12».  7rf.,  and  direct- 
ing such  costs  to  be  paid  by  the  said  defts.  to  James 
Hepworth,  the  prosecutor,  out  of  the  highway  rate 
of  the  said  parish. 

It  appeared  that  the  highway  in  question  passes 
through  the  township  of  Denton  and  other  town- 
ships, and  is  a  turnpike-road,  and  that  the  trustees 
by  their  Act  (21  Vict  c.  37)  are  required  to  apply, 
out  of  the  funds  coining  to  their  hands,  an  annual 
sum  of  500/.  in  the  repair  of  the  said  road,  of  which 
sum  132/1  was  to  be  expended  in  the  township  of 
Denton  ;  that  this  sum  had  always  been  found  to  be 
insufficient  to  keep  the  said  road  in  repair,  and  that 
from  time  to  time  (about  once  a-year)  the  trustees 
made  application  to  the  justices,  under  the  statute 
4  &  5  Vict.  c.  69,  fer  orders  on  the  several  town- 
ships for  contribution  towards  its  repairs ;  that  the 
township  of  Denton  having  always  resisted  the 
trustees,  it  was  resolved  to  prefer  an  indictment 
against  them  for  non-repair.  Accordingly,  at  the 
Liverpool  Spring  Assizes  1863,  an  indictment  was 
preferred  and  found  against  the  defts.  for  non- 
repair. On  the  6th  of  the  following  August — three 
days  before  the  commencement  of  the  assizes  at 
which  the  indictment  was  to  be  tried — a  letter  was 
received  by  the  attorney  for  the  prosecution  from 
the  attorneys  of  the  defu.,  stating  that  their  clients, 
acting  under  the  advice  of  counsel,  would  plead 
guilty,  at  the  forthcoming  assizes,  to  the  indictment. 
The  letter  referred  to  other  subjects,  also  in  con- 
nection with  the  road  in  question  ;  that  the  prose- 
cutor had  fiilly  prepared  for  trial  at  this  time ;  that 
the  defts.  pleaded  guilty  at  the  said  assizes,  before 
Blackburn,  J.,  who  imposed  a  fine  of  1000/.  upon 
the  following  terms,  namely,  "  that  it  should  not  be 
levied  until  the  judge  who  comes  at  the  winter 
assizes  gives  leave,  such  judge  to  have  full  power  to 
remit  the  whole  or  any  part  of  the  fine,  &c.,  the 
object  being  that  the  township  may  in  the  interval 
proceed  with  all  due  diligence  to  repair  the  road,  and 
that  the  judge  may  have  a  hold  over  them  if 
they  do  not;  the  judge,  by  agreement,  to  have 
the  same  power  over  the  costs  that  I  have." 
That  at  the  ensuing  winter  assizes  held  in  Dec., 
1868,  the  matter  of  the  said  indictment  was  re- 
spited until  the  following  spring  assizes  which  were 
held  in  March  1864,  before  Willes,  J.,  when  the 
matter  coming  on  before  him  it  was  ordered  that 
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the  fine  of  lOOOi.  ihoald  stand,  and  be  levied  npon 
the  inliabitants,  with  a  direction  to  enforce  the 
same  to  the  extent  of  467t  only,  exclusive  of  the 
costs  and  charges  of  executing  the  said  writ,  to  be 
applied,  &c^  and  it  appearing  to  the  said  court  and 
justices  here  that  the  defence  made  by  the  inhabit- 
ants of  the  said  township  of  Denton  to  the  said 
indictment  is  frivolous,  and  the  said  court  and  jus- 
tices here  having  therefore  awarded  costs  to  the 
said  James  Hepworth,  the  prosecutor  of  the  said 
indictment,  to  be  paid  by  the  inhabitants  of  the  sud 
township  of  Denton,  and  having  directed  the  amount 
of  such  costs  to  be  ascertained  and  taxe<l  by  the 
proper  officer  of  the  said  court,  and  the  same  having 
accordingly  been  ascertained  and  taxed  by  him  at 
the  sum  of  129^  12«.  7<f.,  it  is  further  ordered  by  the 
said  court  and  justices  here  that  the  said  sum  of 
129L  12s.  Td,  being  the  amount  of  the  said  costs 
so  aacertaiaed  and  taxed  as  aforesaid,  be  paid  by  the 
inhabitants  of  the  said  township  of  Denton  to  the 
said  James  Hepworth,  the  prosecutor  of  the  said 
indictment. 

By  sect.  98  of  the  5  &  6  WilL  4,  c.  50  (the  General 
Highway  Act),  it  is  enacted. 

That  tt  dull  and  may  be  Uwfol  tor  the  eoart  before  whom 
toy  faidictmeiit  shall  be  preferred,  for  not  repairing  hlghwsTi, 
to  award  eoata  to  tlM  proeeentor,  to  be  paid  by  the  person 
so  indicted,  if  it  ihall  appear  to  the  said  eoort  that  the  defence 
made  to  soch  indictment  was  frivoloas  or  vexatloaa. 

Manittg,  Q.  C.  and  Hopwood  now  appeared  to  show 
cause  agamst  the  rule,  and  contended  that  the  judge 
had  under  the  circumstances  jurisdiction  to  give 
costs,  for  that  the  word  "defence"  in  the  98th 
section  must  be  taken  in  the  sense  of  the  opposition 
which  is  resorted  to,  and  not  merely  the  technical 
defence  set  up  upon  the  trial ;  and  Uiat  inasmuch  as 
the  defts.  gave  the  prosecutor  no  intimation  of  their 
intention  to  plead  "  guilty  "  until  three  days  I)ef  ore 
the  assizes  at  which  the  indictment  was  to  be  tried, 
they  were  guilty  of  vexatiously  defending  it ;  that 
the  word  "  defence "  should  have  the  same  liberal 
interpretation  as  the  word  "  tried  "  in  the  95th 
section,  wbidiin  Seg.  v.  The  Inhabitants  o/Haslemen, 
3  B.  &  S.  818,  was  held  to  be  operative  where 
the  defts.  had  pleaded  "  guiltyC  [Cockburx,  C.  J. 
— My  difflcol^  is  whether  this  is  not  a  ouiu  omisna 
of  the  Act  of  Parliament  ?  Can  it  be  said  that  a 
party  who  pleads  guilty  has  made  a  frivolous 
defence?  I  quite  agree  that  the  prosecutors  are 
fairly  entitled  to  the  costs  they  have  been  put  to, 
but  now  can  it  be  said  that  the  defts.  have  made  a 
frivolous  defence  when  they  have  made  no  defence 
at  all  ?]  They  should  have  informed  the  prosecutor 
earlier,  and  before  he  had  incurred  his  costs  of  pre- 
paring for  trial,  that  they  intended  to  offer  no 
defence;  they  were  really  defending  throughout. 
[CocKBOBN,  C.J. — Surely  defending  means  doing 
something,  not  merely  lying  by.]  If  after  the  in- 
dictment is  found  the  defts.  so  act  as  to  lead  the 
prosecutor  to  believe  that  it  is  to  be  tried  oat,  that 
is  defending — their  conduct  is  s  defence. 

MdKih,  Q.C.  and  Miheard,  contra,  were  not  called 
upon. 

CooKBUXM,  C.J. — ^I  certainly  regret  venr  mnch 
that  there  is  no  power  in  such  a  case,  where  the 
deft*,  plead  ''guilty,"  for  Uie  court  to  give  the  proeeen- 
tor his  coats.  All  Uiat  the  statute  says  is,  that  where 
the  defence  is  frivolous  or  vexatious,  costs  may  be 
given.  It  really  has  been  argued  that  doing  nothing 
is  such  a  defence — that  is  saying  that  nothing  con- 
stitutes a  defence.  I  thiiuc  thst  in  this  case,  •• 
nothing  was  dcme  by  the  defts.,  there  was  no  defence. 
We  cannot  undertake  the  functions  (rf  the  Legiala^ 
tore ;  and  as  tiiia  state  of  things  was  not  providel 
'"r,  the  order  oonld  not  legally  have  been  made. 


Cbomptox,  J.— 1  entirely  agree.  When  nods- 
fence  is  made  it  cannot  certainly  be  properly  nid 
that  there  has  been  a  frivoloas  defence. 

Mblu>r  and  Sheb,  JJ.  concurred. 
Rule  absolute  (as  affecting  the  clause  of  the  via 
relating  to  the  costs). 
Attorneys  for  the  prosecution,  J.  and  J.  BSivt, 
Hyde. 

Attorneys  for  the  defts.,  Brool:s,  MartkaU  and 
Brooks,  Ashton-under-Lyne. 

Thursday,  Nov.  24,  1864. 

Rbo.  v.  Brioos. 

yxo  warranto — Relator — SufficieMy  of  interest  of. 

Where,  upon  a  rule  far  "a  quo  warranto  infarmatm 

against  A.  for  exercising  the  office  of  a  toicn  cmmii- 

stoner,  to  which  he  had  been  dected  h/  ratepagert,  tk 

relator  was  (as  it  was  aOeged)  not  entitled  to  nil,  yt, 

as  he  was  an  owner  of  rated  property  in  the  torn-. 

Held,  that  he  had  sufficient  interest  to  be  a  good  rdata. 

This  was  a  rule  calling  upon  a  Mr.  Brigga  to 

show  cause  why  an  information  in  the  nature  if  i 

9110  warranto  should  not  he  filed  against  him  for 

exercising  the  office  of  a  commissioner  of  the  ton 

of    Harrogate.      It   appeared    that    Harrogate  b 

managed  by  a  body  of  commissioners  constititnl 

under  a  local  Act,  seven  of  whom  are  elected  odi 

year  in  the  month  of  April  by  the  ratepayers,  tA 

that  at  the  last  election  Mr.  Briggs  had  a  nujont; 

over  certain  other  candidates,  but  that  (as  it  vu 

alleged)  a  certain  number  of  those  who  voted  bx 

him  (siifflcient  to  put  him  in  a  minority)  were  not 

duly  qualified,    llie  relator  was  a  Mr.  Carter,  *bo, 

it  was  alleged  in  showing  cause,  was  not  qosliScd 

to  vote,  though  an  owner  of  rated  property  in  the 

town. 

Kemplc^  showed  cause,  and  contended  that  Mr. 
Carter  was  not  qualified  to  vote  at  the  election,  and, 
therefore,  as  having  no  interest  in  the  election,  cooM 
could  not  fill  the  position  of  relator  : 
Heg.  V.  TkirbBood,  88  L.  J.  171,  Q.  B. 

CocKBUBN,  C.  J. — It  is  not  because  a  person  hu 
not  a  right  to  vote  at  an  election  that  he  has  not  ts 
interest  in  it.  His  tenant  is  rated,  and  thentet 
therefore  are  taken  into  consideration  in  the  nA 
He  is  owner  of  property  in  the  town,  and  1»» 
therefore  can  it  be  said  he  is  not  interested  in  the 
election  of  the  governing  body? 

CnoMPTON.  J.— The  object  of  having  a  reUW 
who  has  an  interest  is,  that  a  mere  man  of  itn' 
should  not  be  put  forward ;  but  surely  in  sncfc « 
case  as  this  an  owner  of  property  in  tiie  town  lii> 
an  interest. 

The  rale  was  then  argued  upon  its  merits. 

Manisty,  Q.  C,  in  suj^rt,  was  not  called  upoi. 
Iiak<Aul*it- 

Saturda/,  Nov.  26, 1864. 

Watsoh  (app.)  V.  Maktim  (resp.) 

Vagrmt  Act— InstnmeiU  of  gamia^— Current  coii- 
Convietion. 


Bg  the  Vagrant  Act  (6  Geo.  4,  c  83)  a  , 
designated  as  a  rome  and  vagabond  wio  picfs  crmU 
in  ang  street,  nad,  higkuxa/,  or  other  apm  andpMc 
plaee,atorwitkanj/tcd>leorinstrtimentofgamiti'* 
ang  giam  or  pretended  game  of  tianee : 

Held,  that  tie  etorsat  coin  oftktnatmare  not  "***' 
sMiti  o^^oma;"  mthin  tie  mecmiaf  ef  the  <mM& 
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Whtn  tiert/on  the  cam.  wat  convicted  under  thi$  statute 
ftir  playing  in  a  public  highuxy  with  hatfpenct  at  a 
gamecalled  "tott:" 

Htid,  thai  the  conviction  vat  bad. 

Thii  wu  a  case  stated  by  justices  under  the  20  & 
21  Vict.  c.  43  upon  a  conTiction  of  the  app.  as  a 
rogue  and  vagabond  under  sect.  4  of  5  Geo.  4,  &  83 
(vagrant  Act),  which  decliures  to  be  such  " every 
person  playing  or  betting  in  any  street,  road, 
highway,  or  other  open  and  public  place,  at  or 
with  any  table  or  instrument  of  gaming,  at  any  game 
or  pretended  game  of  chance." 

The  case  stated  that  the  app.  was  summoned  to 
answer  a  complaint  charging  him,  for  that  he  the 
said  Louis  Watson,  on  the  29th  May  1864,  at 
Gomersal,  in  the  West  Riding  of  Yorkshire,  did 
unlawfully  play  in  a  certain  highway  there  situate 
with  certain  instruments  of  gaming,  called  half- 
pence, a  certain  game  of  chance,  called  "  toss,"  con-' 
Bary  to  the  form  of  the  statute  in  such  case  made 
and  provided.  On  the  hearing  it  was  proved  that 
on  the  day  ^n  question  the  app.  and  a  number  of 
oth«  persons  were  seen  by  two  police  constables 
upon  the  highway  in  Gomersal,  and  that  the  app. 
was  tossing  up  halfpence  of  the  ordinary  current 
coin  of  the  realm,  and  that  he  and  the  other  persons 
were  betting  upon  the  number  of "  heads"  or 
'-tails;"  that  the  halfpence  came  down  and  that 
money  passed  between  him  and  others  on  the  result 
of  such  betting ;  that  the  attorney  for  the  app.  at 
the  hearing  raised  the  objeciion  that  halfpence 
were  not  instruments  of  gaming  within  the  inten- 
tion and  meaning  of  the  Vagrant  Act.  We  con- 
victed the  app.  and  ordered  him  to  be  imprisoned  in 
the  House  of  Correction  at  Wakefield  for  the  space 
of  seven  days,  but  we  agreed  to  state  a  case  for  the 
o[Hnion  of  this  honourable  court  upon  the  objection 
whether  halfpence  are  instruments  of  gaming 
within  the  intention  and  meaning  of  the  Vagrant 
Act.  If  the  court  shotild  be  of  opinion  that  half- 
pence used  in  the  manner  stated  in  the  case  are 
instruments  of  gaming,  the  conviction  is  to  be  con- 
finned,  and  if  not,  dien  the  conviction  is  to  be 
quashed. 

No  one  appeared  for  the  resp. 

(/■oiiii^peared  for  the  ^pp.,  bat  he  jras  not  called 
upcm. 

CkOKPTOM,  3.— "We  really  cannot  strain  the  Vag- 
rant Act  to  the  extent  of  holding  that  the  current 
coin  01  the  realm  is  an  instrument  of  gaming ;  if  so, 
eveiy  person  who  has  money  in  his  p<x:ket  might  be 
uid  to  h&ve  about  him  an  instrument  of  gaming. 

Mellor  and  Sbbe,  JJ.  concurred. 

Comiction  quathtd. 


FiSBKK  (aiq>.)  V.  HowAKD  (resp.) 

TrattBer — Who  it — iie/re<Anen<-n>0Ri   at  a   railmat/- 
statim — Prohibited  hourt. 

A  BtrtoH  who  ka»  taken  a  raibom-ticket  for  a  joumm 
og  raHwcof  at  the  usual  time  be/ore  the  starting  oftne 
train,  it  a  traveOer  untUn  the  meaaing  of  thei  irS 
r«a.c47,*.42,  ^   ■'  ^ 

^.  went  to  tka  Vietoria'ttation,  PimSco,  on  a  Sundag, 
and  obtained  a  ticket  to  proceed  by  a  train  which  mat 
to  leave  thtt  station  at  ten  minutes  be/ore  one  o'clock 
pjt.  At  twenty  minutes  before  one  o'clock  the  refrtsh- 
mtmt-room  at  the  said  station  was  opened,  anaihere- 
•foa  A.  wtHt  in  and  was  served  with  some/ermented 
Squor; 

^^.  **"*  ^  *"''  "  f""'^*''!  o'"'  f^  nopenaltg  toot 


This  was  a  case  stated  under  the  20  &  21  Vict, 
c.  43,  upon  a  conviction  by  a  metropolitan  police 
magistrate  of  the  app.,  who  keeps  the  refreshment- 
rooms  at  the  Victoria-station,  Fimlico,  for  an  offence 
under  sect.  42  of  the  2  &  8  Vict.  c.  47  (Metropolitan 
Police  Act),  which  enacts,  "  That  no  licensed  vic- 
tualler or  other  person  shall  open  his  house  within 
the  metropolitan  police  district  for  the  sale  of  wine, 
spirits,  beer,  or  other  fermented  or  distilled  liquors, 
on  Sundays,  Christmas-day  and  Good  Friday,  before 
the  hour  of  one  in  the  afternoon,  except  refreshment 
for  travellers." 

It  appeared  from  the  facts  that  a  train  was  to 
leave  the  Victoria-station  at  ten  minutes  to  one 
o'clock  p.m.  on  Sunday,  the  18th  Sept.,  and  that  at 
twenty  minutes  to  one  o'clock  the  refreshment-room 
was  opened  by  the  app.,  and  that  twenty-five  persons 
who  had  taken  tickets  for  the  train  entered  the 
refreshment-room,  and  were  supplied  with  fermented 
liquors.  There  was  no  evidence  to  show  where  they 
had  come  from,  or  that  they  were  residents  in  the 
metropolis. 

C.  Pollock  now  appeared  for  the  resp.,  and  contended 
that  the  persons  supplied  with  Uquors  were  not 
travellers.  [Ckomptok,  J. — ^Were  they  not  travel- 
lers when  they  were  on  their  way  ?  It  is  sufficient 
to  say  that  they  were  passengers  in  every  sense 
of  the  word.  They  had  taken  their  tickets.  It  is 
not  necessary  that  they  shotild  have  been  in  motion.] 
The  Legislature  must  be  taken  to  have  known  the 
existence  of  such  places  as  refreshment-rooms  at  a 
railway-station,  and  in  sect.  10  of  the  27  &  28  Vict. 
c.  64,  there  is  an  express  provision  relating  to  them. 
Taking  a  ticket  is  evidence  of  an  intention  to  travel ; 
but  it  does  not  constitute  a  person  a  traveller.  If 
being  on  his  way  oonstitutes  a  traveller,  a  person 
going  along  the  Strand  from  his  house  to  the  station 
would  be  one,  and  so  entiUed  to  knock  up  the 
publicans  for  refreshment. 

Cbompion,  J. — It  is  not  necessary  to  say  how  that 
might  be ;  but  certainly  when  he  has  taken  his  ticket 
at  the  railway-station  he  becomes  a  traveller.  We 
must  deal  with  such  a  case  as  men  of  common  sense, 
and,  according  to  the  common  understanding  of  man- 
kind, such  a  person  is  a  traveller. 

Mbllok,  J. — It  is  obvious  what  was  the  intention 
of  the  clause,  and  it  was  certainly  never  intended  to 
apply  to  snch  a  case  as  this. 

Shbe,  J.  concurred. 

Judgment  for  the  app. 


.  COVST  OF  QOVXOS  PLEAS. 

Reported  bj  W.  Matd  and  Ldvlbt  Siuth,  Eaqra, 
BsTrtitei».at-Law. 

Wednadcy,  Nov.  9,  1864. 

WiLSOx  V.  Tax  Chubohwardehs  or  Sdmobrlamd. 

Church-rates — Jurisdiction  of  justices — "  Inhabitant." 

A  local  Act  of  Parliament  providing  for  the  levying  of 
a  church-rate,  gave  a  rtght  of  appeal  to  any  person 
KUgrievedby  taa/  assessments  to  be  made  by  virtue  of 
toe  Act,  or  by  any  distress  or  seizure  to  be  made  for 
the  same  or  for  the  money  so  to  be  collected,  to  the 
quarter  sessions  to  be  held  "  within  three  months  <^ter 
such  distress  made:" 

Held,  that  the  appeid  given  was  general,  and  not  confined 
to  cases  where  distresses  had  oeen  actually  mad^  and 
that,  there  being  a  general  power  of  cipeal,  justices 
appKod  to  for  warrants  of  distress  had  no  power  to 
hear  objections  mad*  to  tne  vaKdity  of  the  rtUe, 

Per  Erie,  CJ.—The  word  "inhabitant,"  as  ampHed  by  a 
local  Act  of  Parliament  to  a  person  qu(U{fied  to  act 
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as  vestryman  of  a  parish,  means  an  occupant  of 
premises  situated  in  the  parish,  and  not  necessarily  a 
person  living  and  sleeping  in  the  parish. 

Case  stated    by  justices   under  20  &  21   Vict. 
C.43. 

At  a  petty  sessions  holden  at  Sunderland,  in  and 
for  the  county  of  Durham,  on  the  28th  May  1864, 
ait  application  was  made  to  us  by  the  church- 
wardens of  the  parish  of  Sunderland  near  the  sea, 
hereinafter  called  the  resps.,  to  grant  and  isdue  out 
our  warrant  under  our  hands  and  seals,  for  the 
intent  and  purpose,  to  be  caused  to  be  levied  by 
distress  and  sale  of  the  goods  of  Joshua  Wilson, 
Henry  Wilson,  Caleb  Wilson,  and  Charles  Wilson, 
hereinafter  called  the  apps.,  the  sura  of  71.  Os.  l^d., 
being  the  amount  of  a  rate  assessed  upon  them,  the 
said  apps.,  on  the  9th  July  1803,  by  tlie  rector  and 
thirteen  of  the  vestrymen  of  the  parish  of  Sunder- 
land near  the  sea,  in  vestry  assembled,  at  a  meeting 
4ttly  convened,  pursuant  to  and  acting  under  and 
by  virtue  of  the  powers,  authorities  and  provisions 
of  an  Act  of  Parliament  pa.<ised  in  the  fifth  year 
of  the  reign  of  His  Majesty  King  George  the  1st 
(18th  April  1719),  intituled  "  An  Act  for  making 
the  town  and  township  of  Sunderland  a  distinct 
parish  from  the  parish  of  Bishopwearmouth,  in  the 
county  of  Durham,"  a  copy  of  which  Act  accom- 
panies this  case,  and  is  to  be  taken  as  part  thereof. 

The  apps.  having  been  duly  summoned,  the  same 
application  was  hraird,  the  said  parties  respectively 
being  then  present,  and  we  determined  to  issue  our 
warrant  to  levy  the  said  sum  of  7i  Os.  7J<f.  And 
whereas  the  said  apps.,  being  dissatisfied  with  our 
said  determination  as  being  erroneous  in  point  of 
law,  have,  pursuant  to  the  2nd  section  of  the 
statute  20  &  21  Vict.  c.  43,  duly  applied  to  us  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  the  grounds  of  such  our  determination 
for  the  opinion  of  this  court,  and  have  duly  entered 
into  recognisances  as  required  by  the  said  statute  in 
that  behalf,  now,  therefore,  we,  the  said  justices, 
In  compliance  with  the  said  application  and  the  pro- 
visions of  the  last-mentioned  statute,  do  hereby 
state  and  sign  the  following 

CA8B. 

Upon  hearing  the  said  application,  the  said  rate 
or  assessment  was  produced  and  proved  before  us, 
and  the  same  is  intituled  and  signed,  and  as  far  as 
concerns  the  said  apps.  is  as  follows : — "  An  assess- 
ment upon  the  yearly  value  of  all  houses,  lands, 
tenements,  hereditament*  and  estates  whatever, 
and  upon  the  value  of  the  stock-in-trade  and  per- 
sonal estates  within  the  parish  of  Sunderland  near 
the  sea,  in  the  county  of  Durham,  for  keeping  in 
repair  the  church  of  the  said  parish,  defraying  the 
yearly  expenses  of  the  churchwardens  resjiecting 
the  same,  for  paying  the  rector  Iiis  stipend,  the 
parish  clerk's  salary,  and  for  other  the  purposes 
mentioned  in  the  Act  of  Parliament  passed  in  or 
about  the  year  1719,  intituled  '  An  Act  for  making 
the  town  and  township  of  Sunderland  a  distinct 
parish  from  the  parish  of  Bishopwearmouth,  in  the 
county  of  Durham.' " 

[The  case  then  set  out  an  extract  from  the  rate- 
book containing  the  assessments  of  the  apps.  and 
the  description  of  the  property  in  respect  of  which 
they  were  rated.  It  also  set  out  the  names  of  the 
rector  and  thirteen  vestrymen  by  whom,  on  the 
9th  July  1863,  the  rate  was  made  and  ordered  to 
be  collected,  and  the  allowance  of  the  rate,  on  the 
18th  July  1863,  by  four  justices  of  the  peace  for  the 
county  of  Durham.] 

It  was  also  proved  before  us  that  the  apps.  ate 

Quakers,  and  that  they  are  the  occupiers  of  the 

houses,  warehouses  and  hereditaments  in  the  said 

-  palish  mentioned  in  the  said  rate,  and  set  opposite 

their  names  therein,  where  they  carried  on  th^ 


trade  and  business,  and  were  possessed  of  the  stock- 
in-trade  therein. 

It  was  also  proved  that  the  parties  making  mi 
signing  the  said  rate  were  the  rector  and  thirteen 
of  the  twenty-four  vestrymen,  and  were  members 
of  the  said  vestry,  chosen  and  acting  under  the  said 
local  Act,  and  were  the  whole  of  the  members  of 
such  restry  present  at  a  meeting  duly  convenotl ; 
that  the  said  rate  had  been  demanded  of  the 
apps. ;  and  that  they  had  made  default  in  paymeat 
thereof. 

It  was  alito  proved  on  the  cross-examination  of 
the  collector  that  at  the  time;  of  their  election  and 
thenceforth  up  to  the  making  of  the  said  rate,  nine 
out  of  the  thirteen  vestrymen  who  signed  the  mi 
rate,  although  ratepayers,  occupying  houses  and 
shops  in  the  said  parish,  and  carrying  on  tlieir 
trades  and  businesses  there,  resided  and  slept  in 
tlieir  private  dwelling-houses  in  the  adjoining  town- 
ship of  Bishopwearmouth. 

It  also  appeared  by  the  said  rate  that  stock-in- 
trade  was  rated  therein,  but  that  ships  (many  of 
the  persons  assessed  being  shipowners)  were  not 
expressed  as  rated  therein,  and  also  that  the  occu- 
piers of  836  properties  occupied  in  small  tenements 
under  the  yearly  value  of  6/.  each,  and  for  whicb 
the  landlords  under  the  Small  Tenements  Act,  M 
&  14  Vict.  c.  99,  were  rated  to  the  poor-rate  of  the 
said  parish  instead  of  the  occupiers  thereof,  *m 
not  included  in  the  said  rate  produced  before  ns, 
nor  were  the  landlords  or  occupiers  thereof  aiKuM 
for  the  same  therein,  and  as  to  these  it  was  pnini 
by  the  collector  of  the  said  rate  that  the  occupai 
of  these  tenements  were  many  of  them  paupets 
receiving  parish  relief,  and  that  very  few,  if  anj  oi 
them,  in  his  opinion,  were  able  to  pay  the  said  nu, 
and  that  it  had  not  been  customary  to  include  IV' 
said  tenements  in  the  said  rate. 

The  parish  of  Sunderland  is  one  of  the  parishes 
comprised  within  the  boundaries  of  the  burougli 
of  Sunderland,  the  mayor,  aldermen  and  bur- 
gesses of  which  form  the  local  board  of  health. 
and  it  was  adraittisd  that  since  the  passing  of 
the  Municipal  Corporation  Act  (5  &  6  Will  <• 
c.  74)  no  scavenger  has  been  appointed  for  the  slid 
parish  of  Sunderland  under  the  said  local  Act  of 
1719. 

On  the  case  being  called  upon,  and  preriotu  to 
any  evidence  being  taken,  it  was  alleged  by  the  po- 
fessional  advisers  of  the  apps.,  that  they  disputed 
the  validity  of  the  said  rate.  It  was  also  contrndtd 
on  behalf  of  the  apps.,  that  the  said  Sunderlaini 
local  Act  of  1719  hod,  so  far  as  it  applied  to  thf 
recovery  of  the  rate,  been  repealed  by  the  stataw 
5  &  6  Will.  4,  c.  74,  and  that  we  had  therefore  w 
power  to  issue  our  warrant  of  distress.  It  was  alw 
contended  on  the  part  of  the  apps.,  that  the  said 
rate  was  invalid,  because  nine  of  the  thirteen 
persons  who  had  made  and  signed  the  same  wa» 
not  properly  elected  vestrymen  under  the  said  locsl 
Act  of  1719,  inasmuch  as  they  were  not,  nor  was  any 
one  of  them,  resident  and  sleeping  within  the  said 
parish. 

It  was  also  contended  on  behalf  of  the  apps.,  that 
the  said  rate  was  invalid,  because  of  the  omissiai 
of  the  said  small  tenements  therefrom,  and  by 
reason  that  ships,  as  forming  stock-in-trade,  are  not 
included  in  the  said  rate  under  the  deaignatiaD 
"  ships." 

It  was  contended  on  behalf  of  the  resps. : 

First,  that  the  said  SunderUnd  local  ArtliW 
was  not  repealed  by  the  said  Act  of  the  5iS 
WUl.  4,  as  alleged  by  the  apps. 

Secondly,  that  we  the  justices  had  no  jurildictJOT 

on  this  application  to  inquire  into  or  decide  on  the 

legal  constitution  of  the  said  vestry  or  qualiflcaaon 

of  the  said  restiymeii,  nor  on  (he  validity  of  tw 

I  said  rate. 
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Thirdly,  that  even  if  we  the  said  justices  had  juris- 
diction to  decide  on  the  legal  constitution  of  the  said 
rettiy,  or  the  qualification  of  the  said  vestrymen, 
that  by  the  said  Sunderland  local  Act  of  1719,  it  was 
not  required  that  the  vestrymen  should  be  resident 
and  sleep  within  the  said  parish,  but  only  that  they 
should  be  inhabitants  of  the  said  parish  occupying 
rateable  hereditaments  therein,  and  paying  rates, 
and  that  therefore  the  said  nine  persons  so  acting  as 
restiymen  were  duly  qualified  to  act  as  such. 

Fourthly,  that  if  even  we  the  said  justices  had 
jurisdiction  to  inquire  into  and  decide  on  the  validity 
of  the  said  rate,  the  objections  of  the  said  apps. 
were  untenable,  and  not  sufficient  to  justify  us  the 
said  justices  in  refusing  to  grant  our  said  warrant. 

We,  the  said  justices,  being  of  opinion  that  our 
jurisdiction  was  not  ousted  by  the  apps.  disputing 
the  validity  of  the  rate,  and  that  the  said  Sunder- 
hmd  local  Act  of  1719,  and  the  powers  therein 
authorising  us  to  issue  our  warrant  of  distress,  were 
not  repealed  or  affected  by  the  said  statute  6  &  6 
Will  4,  c  74,  but  were  and  are  still  in  force ;  that 
we  had  no  jurisdiction  to  inquire  into  or  decide  on 
the  constitution  of  the  said  vestry,  or  the  qualifica- 
tion of  the  members  thereof,  nor  into  the  validity  of 
the  said  rate,  and  that  the  objections  made  by  the 
appi.  to  the  said  rate  were  not  sufficient  to  justify 
OS  in  refusing  to  grant  our  said  warrant,  gave  our 
determination  agunst  the  said  apps.,  and  have 
lipied  our  said  warrant,  but  have  suspended  the 
iMuing  and  delivery  thereof  on  the  goods  of  the 
said  apps.  until  the  opinion  of  this  court  be  ob- 
tained. 

The  questions  of  law  issuing  on  the  above  state- 
ments for  the  opinion  of  the  court  therefore  are : 

First,  whether,  the  apps.  having  stated  that  they 
diipnted  the  validity  of  the  rate,  our  jurisdiction  to 
hear  the  cause  and  grant  our  said  warrant  was  or 
was  not  ousted. 

Secondly,  whether  the  said  Sunderland  local  Act 
of  1719,  or  the  power  thereby  given  to  us  to  issue 
our  warrant  for  levying  the  said  rate,  has  been 
repealed  by  the  statute  6  4  6  Will.  4,  c.  74. 

Thirdly,  if  not,  whether  we,  the  said  justices,  on 
the  hearing  of  the  apps.  for  the  said  warrant,  were 
bound  to  inquire  into,  and  had  jurisdiction  to  decide 
on,  the  legality  of  the  constitution  of  the  said  ves- 
try, or  the  qualification  of  the  members  of  such 
vestry. 

Fourthly,  if  we  had  such  jurisdiction,  whether  it 
is  required  by  the  said  Sunderland  local  Act  that 
the  vestrymen  chosen  thereunder  should  be  inhabi- 
tants inhabiting  and  sleeping  in  the  said  parish. 

The  local  Act  mentioned  in  the  case  contained 
provisions  for  raising  rates  for  keeping  the  church 
in  repair,  paying  the  stipends  of  the  rector  and 
parish  clerk,  and  the  salary  of  a  scavenger  to  be 
appointed  by  the  rector  and  vestrymen. 
_  The  vestrymen  were  to  be  "  twenty-four  substan- 
tial and  CKditable  inhabitants  of  the  parish  of 
^anderland,"  to  be  chosen  by  the  inhabitants  "  pay- 
ing scot  and  lot"  The  rector  and  thirteen  of  the 
vestrymen  were  to  be  a  competent  vestry  for  making 
ntes  and  canyiog  oat  the  Act.  On  default  of  pay- 
ment of  rates,  four  justices  of  the  peace  for  the  county 
of  Durham  were  authorised  to  grant  a  warrant  of 
distress. 
The  appeal  clause  was  as  follows : 
Aad  U  tnj  penon  iliall  find  him  or  h«rtel(  agKrIsved  bj 
»JJU8e«m«iil»  «o  b«  mads  by  Tlrtoe  of  this  Act,  or  by  »ny 
^''Mnas  or  Mlzore  to  be  mads  for  the  same,  or  for  the  money 
•olob*  coUectcd,  Is  moh  cue  he  or  the  may  ^peal  to  the 
I^tfne  of  the  peace  to  be  aaeembled  at  any  general  quarter 
J"*"*""""  of  the  peace  to  be  held  for  the  Raid  county  of  Dnr- 
baa,  wltfalii  three  months  after  eaob  dlatreae  made,  who 
an  Mieby  empoweced  to  hear  and  flaallr  determine  the 

^.  WilU  appeared  for  the  apps. — ^The  justices 
ture  no  jurisdiction  at  all  in  cases  where  Quakers 


have  been  rated,  or  the  validity  of  the  rate  is  dis- 
puted ;  but  if  they  had  any  jurisdiction  at  all  in  this 
case,  they  were  bound  to  go  into  the  merits  of  the^ 
case.  The  principle  laid  down  by  the  Court  of  Q.  B. 
in  the  cases  of  Keg.  v.  Tlie  Juttices  of  Kingston,  E.  B. 
&  E.  256,  and  Ex  parU  May,  2  B.  &  S.  426,  is,  that 
where  an  appeal  to  the  quarter  sessions  is  given,  the 
justices  to  whom  application  is  made  for  a  distress- 
warrant  have  no  power  to  go  into  the  merits  of  the 
case.  But  the  power  of  appeal  given  here  is  an 
illusory  one ;  it  only  exists  after  a  distress  has  been 
submitted  to.  [Btles,  J. — ^The  distress  mentioned 
in  the  appeal  clause  is  merely  the  terminu$  a  quo;  the 
three  months  are  to  be  counted.]  The  justices  were 
bound  to  go  into  the  merits.  The  rate  was  made  by 
thirteen  vestrymen,  five  only  of  whom  were  really 
inhabitants  of  the  parish— that  is  to  say,  living  and 
sleeping  in  the  parish.    He  referred  to 

64  6  WiU.4,  c.  74; 

63  Geo.  8,  c.  127; 

Bfacihitt  V.  SKwoni,  9  B.  &  C.  861 ; 

2  Stephen's  Laws  of  the  Clergy,  1827 ; 

1  Burn's  Ece.  Law  (9th  ed.  by  Pbillimore),  416  k; 

68  Geo.  3,  c.  69  (Sturges  Bourne's  Act); 

Bichardson's  Diet.  "  Inhabitaat" 

Luth,  Q.  B.  (^Prideaux  with  him). — ^The  jurisdic- 
tion of  the  justices  was  ministerial  only,  to  issue  the 
distress.  As  to  the  objection  to  the  vestrymen,  from 
the  time  of  the  Statute  of  Bridges  the  word  "in- 
habitant" has  been  taken  to  mean  "occupier,"  and 
is  not  necessarily  an  occupier  living  and  sleeping  on 
the  premises : 

Beg.  V.  tfoW,  1  B.  4  C.  186,  per  Abbott,  C.  J. ; 

Reg.  V.  Barmck,  7  T.  Bep.  73  ; 

Note  to  Stnrges  Bourne's  Act,  in  Welsby's  edit  of 
the  Slatuten. 

Erle,  C.  J.— The  apps.  first  of  all  dispute  the 
jurisdiction  of  the  justices  on  the  ground  that  they 
are  Quakers,  and  therefore  that  the  jurisdiction  of 
the  justices  has  been  taken  awa^  by  statute.  But 
we  think  that  the  statute  relating  to  church-rates 
generally  does  not  apply  to  rates  levied  under  this 
local  Act,  over  which  the  Ecclesiastical  Courts  have 
no  control.  The  next  objection  is,  that  the  rate  was 
not  properly  made  because  the  vestrymen  making 
it,  or  the  majority  of  them,  did  not  sleep  within  the 
parish  of  Sunderland.  If  that  was  a  valid  objection 
to  the  rate,  it  could  have  been  raised  by  appeal 
against  the  rate.  It  is  said  that  an  appeal  is  only 
given  by  the  local  Act  in  cases  where  distress- 
warrants  have  been  issued,  and  it  is  said  to  be 
unreasonable  that  persons  should  have  to  submit  to 
a  distress  before  being  able  to  appeaL  If  this 
be  so,  it  is,  comparatively  speaking,  a  small  incon- 
venience; but  the  reasonable  construction  of  the 
Act  is,  that  a  person  rated  has  a  right  to  appeal  as 
soon  as  the  assessment  is  made,  the  time  within 
which  the  appeal  must  be  made  being  limited  only 
in  cases  where  a  distress-warrant  has  been  issued. 
There  was  a  clear  right  of  appeal  either  before  or 
after  distress.  In  the  next  place,  if  the  justices 
could  go  into  the  consideration  of  the  con- 
struction of  the  vestry,  which  I  do  not  think 
they  could,  must  an  inhabitant  of  the  parish 
be  necessarily  a  person  sleeping  within  it  ?  From 
the  time  of  the  Statute  of  Bridges,  passed  many 
centuries  ago,  the  word  "  inhabitant,  in  statutes 
relating  to  levying  rates,  has  been  construed  to 
mean  an  occupier  of  land  within  the  rateable 
district.  I  know  of  no  instance  of  limitation  to 
occupiers  of  a  parish  sleeping  in  it.  The  one 
exception  is,  in  cases  relating  to  settlement  of  the 
poor,  where  the  refinements  which  took  (dace  led  to 
most  inconvenient  results.  I  should  be  strongly 
inclined,  if  I  had  to  decide  this  case  on  the  mean- 
ing of  the  word  "  inhabitant,"  to  decide  it  in  favour 
of  the  resps.,  but  it  is  not  essential  to  do  so.  I  think 
that  judgment  should  be  for  the  resps. 
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Btlks,  J. — ^I  do  not  dissent  from  vhat  has  been  | 
said  by  my  Lord  as  to  the  meaning  of  "  inhabitant." 
It  is  an  elastic  word,  varying  according  to  the 
meaning  of  the  Act  of  Parliament  in  which  it 
occurs.  Bat,  according  to  the  cases  in  the  Q.  B., 
where  the  statute  gives  an  appeal,  magistrates 
cannot  enter  into  objections  to  the  rate ;  and  here 
an  appeal  is  given.  U  the  magistrates  could  have 
gone  into  this  question,  where  should  we  stop  ? 
It  was  a  question  of  the  qualification  of  the  elected 
vestrymen.  £^ually  well  might  questions  arise 
respecting  the  qualifications  of  the  numerous 
electors.  It  would  become  difficult,  under  such  cir- 
cumstances, to  levy  any  rate. 

Kbatino,  J. — ^I  give  no  opinion  respecting  the 
meaning  of  the  word  "inhabitant,"  for  it  is  un- 
necessary to  do  so,  thongh  I  do  not  dissent  from 
what  has  been  said  by  my  Lord.  I  cpncur  that 
judgment  should  be  for  the  resps. 

Judgment  for  the  nsps. 

Attorney  for  apps.,  J.  W.  Bidcm. 

Attorneys  for  reaps.,  Mi^h*  and  TeadaU,  for 
Wright,  ot  Sunderland. 


EoDUOM  ▲ND  onntHS  v.  Bkooeks. 
Indoiure— Local  Act — RateabiKtg  for  txpentt*  of  Act. 

A  heal  indona*  Act  amowered  commit*Umer$,  amongst 
other  things,  to  dlht  Umds  to  the  vicar  "or  other  the 
persons  entitled  to  tithes,"  and  to  the  vicar  in 
respect  of  glebe  lands,  as  an  equivalent  and  compensa- 
tion for  their  claims,  and  to  divide  the  remainder 
amongpersons  interested  in  the  lands.  It  directed  the 
commissioHers,  before  making  any  aUotmenis,  to  mark 
out  for  scJe  a  portion  of  the  lands,  and  sett  the  same 
for  the  purpose  of  paying  the  expenses  of  carrying  out 
the  Act,  and  in  case  the  amount  raised  by  the  sale 
AoM  he  insi^fficient,  to  make  up  the  deficiency  by  a 
rate  to  be  made  "man  the  several  persons  interested  in 
the  lands  to  be  incused,  except  the  said  vicar  and  per- 
sons  entiiled  to  tithes."  It  directed  <Jso  that  the 
aUotmeats,  except  the  allotments  to  the  "vicar  omf  other 
persons  in  lieu  of  tithes,"  should  be  fenced  by  the 
persons  to  whom  they  were  aOotted,  and  that  the 
aJlotments  to  the  "  vicar  and  other  persons  in  Keu  of 
tithes  "  Aould  be  fenced  at  the  expense  of  the  inchswre 
expenses  fimd; 

Held,  that  as  the  word  "  other "  loas  omitted  in  the 
douse  exeq>ting  the  vicar  and  persons  entitled  to  tithes 
from  being  rated  to  the  additional  rate,  and  as  the 
framewon:  of  the  Act  seemed  to  show  that  tAe  omission 
was  intentional,  the  vicar  u>as  exempt  absobOely  from 
rateabiUty  in  remect  of  the  land  allotted  to  him  for  glebe 
as  well  as  for  the  land  allotted  to  him  for  tithes,  and 
that  the  exenmtion  was  not  intended  to  be  in  respect  of 
lacnds  granted  in  Keu  of  tithes  only. 

Special  case,  without  pleadings,  stated  for  the 
opinion  of  the  court,  under  the  provisions  of  the 
C.  L.  P.A.1862,  s.  46. 

The  pits,  were  the  Commissioners  of  the  Notting- 
ham incloenre,  and  the  deft,  was  the  vicar  of  St. 
Mary,  Nottingham.  The  writ  was  issued  to  recover 
487^  7s.  tiie  amount  of  two  rates  levied  by  the 
commissioners  upon  the  vicar  in  respect  of  glebe 
land,  with  interest  thereon. 

The  question  arose  under  a  local  Act  of  8  &  9 
Vict.  c.  vii,  intituled  "  An  Act  for  inclosing  lands  in 
the  parish  of  St.  Mary,  in  the  town  and  county  of 
the  town  of  Nottingham,"  with  which  the  General 
Inclosure  Act  of  41  Geo.  3,  c.  109,  was  incorpo- 
rated. 

The  case  let  out  sects.  6  and  14  of  the  public 

Act,  and  sects.  86  and  87  of,  the  local  Act,  respect- 

""taner  in  which  claims  were  to  be  made. 


and  shares  to  be  allotted ;  and  sects.  86  and  89  of 
the  local  Act,  which  provide  for  the  payment  U 
the  expenses  of  the  incloanre  Id  the  foUowing 
manner: 

Sect  86: 

For  defrajins  th«  oocts  of  oariTiiig  tbs  load  Aet  into  exMa- 
tion  the  oonunlaaiODen  ahaU,  at  nch  period  s*  Uuj  think  (ro- 
per (before  any  allotments  are  aet  oot  to  the  penoot  mtitlBd 
to  lifrhta  of  common,  to  the  lord  of  Om  manor,  peiioni  enlitM 
to  timea,  and  to  the  owners  and  proprteton  of  the  linda  to  be 
tnoloeed)  mark  and  allot  tor  aale  moh  portion  of  tiie  ludi  u 
they  shall  judge  eolBcient  in  valne  to  defray  the  ezpesiM  d 
obtaining  and  execaUng  the  powers  of  the  Act,  ud  ihiU 
from  time  to  time  sell  sooh  laiuu  as  therein  mantlaMd 

Sect.  89: 

If  at  any  time  it  shall  appear  to  the  oommlaaioaen,  eithn- 
before  or  after  the  execntUjn  of  their  award,  that  the  mow; 
to  arise  by  such  sales  shall  not  be  eafflGlsnt  to  defray  tiu  a- 
pensee  aforeaaid,  the  defldenoy  ahall  be  made  np  and  rtinl 
from  time  to  time  by  a  rate,  to  be  made  and  levied  upon  the  Mwnl 
persons  Interested  in  the  lands  to  be  indoaed  iac^l  tht  mi 
ticar  and  ptrmu  eUUkd  to  tU?M,  and  the  mayor,  aldmam 
and  bnrgeaaea  in  reapeot  of  the  lands  tor  plaoea  of  jolk 
recreation,  Ac.),  in  auoh  aharaa  and  proportiona,  within  neb 
time,  and  to  be  paid  to  such  persona  as  the  commlnionen 
ahall  from  time  to  time  direct 

Sects.  90,  98,  94  of  the  local  Act  provide  for  the 
recovery  by  the  commissioners  of  the  sums  so  psj- 
able  for  expenses,  and  enable  tenants  for  life  tnd 
other  persons  under  disabilities,  or  their  trustees,  to 
charge  the  allotments  with  such  sums. 

By  the  local  Act  it  is  recited  in  the  preamble  4iJ 
Henry  Smith,  Samuel  Fox  and  other  persons  theniJ 
named  claimed  to  be  owners  or  proiaietors  ol,er 
otherwise  interested  in,  some  of  the  lands  to  be  » 
closed,  and  other  persons  also  claimed  as  therein  ia«- 
tioned  j  and  then  reciting  that  Earl  Manvers  m, 
or  claimed  to  be,  entitled  to  com  tithes  arising  or 
accruing  from  the  lands  to  be  inclosed  j  and  the 
Eev.  J.  W.  Brooks,  the  now  deft,  as  the  vicsrof 
the  pariah  of  St.  Mary,  was,  or  claimed  to  be,  en- 
titled to  the  vicaiial  tithes  arising  or  issuing  out  of 
such  lands  or  some  part  thereof ;  and  that  Willism 
Watson  and  others  claimed,  as  devisees  nnder  the 
will  of  Micah  Gedling,  to  be  entitled  to  the  tithet 
or  tenths  of  hay  arising  out  of  certain  parts  of  the 
lands  to  be  inclosed ;  and  the  charitable  trustees  rf 
the  said  town,a8  trustees  of  the  free  grammar  school 
of  the  said  town,  were,  or  claimed  to  be,  entitled  to 
the  tithes  or  tenths  of  hay  arising  or  issuing  out  w 
certain  other  portions  of  the  said  lands. 

By  the  local  Act  it  is  further  provided  that  the 
commissioners  are  to  allot  parts  of  the  lands  to  he 
inclosed  as  follows : — 

By  sect  58,  for  the  purposes  of  public  recreation. 

By  sect  64,  for  a  public  cemetefT-. 

By  sect  66,  for  the  lord  of  the  manor. 

By  sect  66, 

The  eommlasloneTa  ahall  aUot  and  award  luto  Uis  jl«sr «' 
the  aald  pariah  of  St  Mary  and  onto  the  said  Lord  !'•"'"'[ 
William  Wateon  and  olhera,  devlseea  in  trust  under  the  «o 
of  Mieah  Gedling,  and  the  charitable  tmeteea  of  the  Uimi* 
Notdnsbam,  trustees  of  the  free  grammar^ehod,  er  oMer  IX 
WTMM  who  mar  he  tntitlei  to  am  titkm,  wkarH  ttjm,  '' 
tUha  or  laOu  »J  hof  or  <Mer  «*«,  and  to  the  aald  rtar  o 
respect  of  glebe  landa  and  rigbta  of  oommon  belongiii(  u 
mxh  vicar,  anch  parcels  of  the  landa  to  be  Incloaed  as  in  w 
Judgment  <rf  the  oommiaeiooeni  ahall  be  a  toll  eqniTalanl  lai 
eompenaatioa  to  such  persons  severally  and  reveetlTely  l» 
their  aeveral  and  reapectlTe  olaima,  when  sobalantlatad  to  IM 
aatlBfaetion  of  the  commisaionera,  in,  over,  or  upon  the  Ian<H 
tobelndoeed 

By  sect  67  the  commissioners  are  to  allot  part  d 
the  lands  to  be  enclosed  to  the  freemen  of  Notting- 
ham and  to  the  Foftstead  owners  and  inhaUtant 
householders. 

And  by  sect  66,  after  the  udd  sevetal  aUotmentt 
have  been  made,  the  commissioners  shall  divide  alkt 
and  award  the  remainder  of  the  lands  to  be  iadeiea 
into  and  amongst  the  several  ownen  and  propReto* 
thereof,  and  persons  who  shall  be  mtitisd  to  av 
estate,  right,  or  interest  therran,  in  audi  diires  MM 
proportions  as  the  commisaioneis  ihBU  adjudge  sua 
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deteradne  to  be  proportiomite  to  the  value  of  their 
nnMCtiTe  rights  and  interesta  thereiD. 
the  local  Act,  sect.  69,  enacts, 

Tha  MTenI  allotnMiits  to  Iw  made  In  poniunce  of  thii  Act 
(eienit  the  •Uotmenti  to  the  major,  Bldeimen  and  burgeam, 
for  puns  of  pnbHa  raoreatlon,  col,  and  the  allotmenta  to  <A< 
tMvkar  axdiAktr  pmom  in  Htm  of  titha),  ahall  be  indoaed, 
ditched  and  fenced  at  the  ezpenae  of  the  reapectlve  peTsons  to 
whom  the  aame  shall  be  allotted.  In  audi  manner  and  wltUn 
toeb  Umea  aa  the  oommiaaioners  shall  bj  their  award,  or  any 
writlac  under  their  hands,  direct ;  and  the  fencea  to  Iw  made 
•lull  for  erer  afterwards  be  repaired  and  maintained  by  such 
I  as  the  eommlssionen  shall  by  their  award  direct. 


Sect.  70: 

Tbe  aUotmenta  to  to  made  to  Me.  soM  star  mi  otktr 
frun  i»  Utu  of  titMa  ahaU  be  well  and  aaOolently  isoloaed 
sad  fenced  on  all  soch  parts  and  aides  aa  shaU  not  be  directed 
lobs  fenced  by  any  other  proprietor,  or  aa  shall  not  adjoin  any 
inokMed  land,  or  be  boonoed  by  any  soiBcient  watercourse  or 
other snffldent  fence;  and  the  expense  attending  the  Inolcalng 
sod  fencing  tb»  aame  shall  be  discharged  oat  of  the  incloaore 
expenses  fnnd :  and  all  such  inclosnrea  and  fences,  when  made, 
ihsU  for  erer  thereafter  be  kept  in  repair  by  the  said  ricar,  or 
l>7  the  persons  for  the  time  b<dng  entitled  in  posseaaioo  of  the 
•aid  allotmenta 

The  Unda  to  be  inclosed  consiated  of  about  1200 
acres.  A  small  portion  consisted  of  two  pieces  of 
watte  Und  upon  which  it  was  alleged  the  inhabitant 
householders  and  freemen  only  had  a  right  of  pastnr- 
*m.  Alltheremainderof  the  lands  condsted  of  lands 
of  freehold  tenure  belonging  to  different  proprietors, 
owners  of  land  in  fee-simple,  but  subject  to  a  right 
of  pasturage  thereon  for  a  limited  number  of  cattle 
during  certain  periods  of  the  vear,  and  this  right  of 
pasturage  existed  only  in  the  freemen  and  the  occu- 
piers of  a  few  old  houses  called  Foftsteads.  The 
owners  of  the  lands  had  no  right  of  common  over 
the  lands,  but  owned  the  land  subject  to  the  ease- 
ment of  pasturage  as  aforesaid ;  and,  on  the  other 
hand,  the  persons  entitled  to  the  right  of  pasturage 
owned  no  portion  of  the  lands  to  be  inclosed. 

The  landowners  let  the  lands  for  beneficial  rents, 
they  being  entitled  to  the  land  during  the  valuable 
part  of  the  year,  getting  the  crops,  the  commoners 
uoly  getting  the  aftermath.  The  landowners  were 
very  nomeroua,  and  amongst  them  was  the  vicar  of 
St.  Mary,  aa  the  owner  of  glebe  lands.  Such  glebe 
lands  were  in  every  respect  under  the  same  condi- 
tions as  the  lauds  of  other  landowners. 
_  Amongst  the  claims  delivered  to  the  commis- 
lioners  were  claims  by  numerous  landowners  speci- 
fying the  quality  and  situation  of  the  land  claimed 
for,  and  the  eatato  therein  <rf  the  person  making  the 
daim. 

Earl  Manvers  made  a  claim  for  com  tithes  ;  Wil- 
liam Watson  and  others,  devisees  of  Micah  Gedllng, 
daiined  for  ha^  tithes;  and  such  devisees  also  made 
a  claim  for  lands  belonging  to  them  as  landowners. 
The  charitable  trustees  claimed  for  hay  tithes, 
sod  soch  charitable  trustees  also  made  a  daim  for 
Isnds  belonging  to  them  as  landowners.  And  all 
inch  claims,  as  well  for  tithes  aa  for  landowners, 
veiednly  substantiated  to  the  satisfaction  of  the 
omunissioners. 

Amongst  the  claims  was  the  following,  made  by 
the  ricar  of  St.  Mary : 

I  claim  to  be  entitled,  as  ricar  of  the  cbnreh  of  St  Mary,  to 
Uke  severml  pleoea  of  land  deeoribed  in  the  annexed  terrier 
lyiog  in  tha  open  and  commonable  fields  of  the  pariah  of  St 
UT,  and  to  all  rights  and  interests  therein,  subject,  never- 
Uwleas,  to  certain  common  rights  during  part  or  parte  of  each 
;ur.  I  further  claim,  aa  such  Tioar,  to  be  entllled  to  all  tithes 
If  mOk,  ealvaa,  Immb,  wool,  aglatment,  tiwnlps,  grsen  peas, 
(area,  and  giaenoropa  of  areiydeacriptloti,  potatoes,  pigs,  eggs, 
ixnkry,  and  all  other  tithes  excepting  only  the  tithes  of  corn, 
(ratal  and  hay,  arising  or  accruing  due  aa  well  npon  the  said 
ofta  sod  ecmxDOutbla  lands  aa  npon  aU  other  the  lands  of  the 
■•M  pariah,  axoapting  only  certain  portlaos  thereof  which 
l>an  already  been  exonerated  from  tithea. 

[The  caaa  then  set  out  the  terrier.] 

At  Htm  hearing  before  the  commissioners  Lord 
Maafim  aobatantlated  his  claim  for  com  tithea. 
WilliMa  Wataoa  and  others,  devisees  of  Oedling 


deceased,  and  the  charitable  tnutees  of  the  free 
grammar-school,  severally  substantiated  their  claims 
for  hay  tithes,  and  the  vicar  of  St.  Mary  also  sub- 
stantiated his  claim  for  tithes. 

Allotments  of  land  were  severally  made  by  the 
commissioners  to  Lord  Manvers,  to  Gedling's  devisees, 
to  the  charitable  trustees,  and  to  the  vicar  of  St. 
Mary,  in  lieu  of  such  tithes,  and  to  the  full  value 
thereof  as  adjudged  by  the  commissioners. 

In  addition  to  such  allotments  for  tithes,  distinct 
and  separate  allotments  were  also  made  to  said  Ged- 
ling's devisees  and  to  the  said  charitable  trustees  in 
respect  of  the  lands  claimed  by  them. 

Distinct  allotments  amounting  to  18a.  3r.  S7|p. 
were  also  made  to  the  vicar  of  St  Mary  in  respect 
of  and  in  lieu  of  the  lands  claimed  by  lUm  as  glebe 
lands,  and  such  allotments  were  made  according  to 
the  same  conditions  and  upon  identical  terms  as 
far  as  regards  value  and  in  every  other  respect  as 
the  lands  of  other  landowners.  Such  allotment  of 
18a.  3r.  STjp.  was  in  addition  to  the  allotment 
made  to  the  vicar  in  lieu  of  tithes. 

The  effect  of  the  indosnre  and  of  the  allotments 
awarded  by  Uie  commissioners  was  to  convert  the 
lands  claimed,  from  mere  agricultural  lands  used 
chiefly  for  pasture  subject  to  common  right  aa 
above  and  capable  of  no  other  use,  into  ^eehold 
lands  free  from  restrictions  and  incumbrances, 
applicable  for  building  or  any  other  purpose,  and 
raising  their  value  to  a  very  large  amount,  and 
the  luid  allotted  to  the  vicar  took  these  advan- 
tages in  common  with  lands  allotted  to  the  dif- 
ferent landowners.  ^ 

The  commissioners  have  paid  out  of  the  inclosure 
funds  the  costs  of  fencing  such  allotments  so  made 
to  Earl  Manvers,  Gedling's  devisees,  the  charitable 
trustees,  and  the  vicar  of  St.  Mary,  in  lieu  of 
tithes,  but  have  not  paid  the  cost  of  fencing  the 
other  allotments  made  to  the  said  persons  as  land- 
owners, or  the  allotments  made  to  the  ricar  in 
respect  of  the  glebe  lands. 

In  carrying  the  local  Act  into  execution,  the 
commissioners  marked  out  and  allotted  for  sale 
certain  portions  of  lands,  and  sold  the  same  aa 
directed  by  the  statute,  and  applied  the  proceeds  in 
carrying  the  Act  into  execution,  but  the  moneys 
arising  from  such  sales  not  being  sufficient  to  defray 
the  expenses  of  executing  the  Act,  the  com- 
missioners have  duly  made  certain  rates  under 
sect.  89  of  the  local  Act  npon  the  several  persons 
interested  in  the  land  to  be  inclosed,  and  in  such 
rates  the  commissioners  have  rated  the  vicar  in 
respect  of  his  glebe  lands  claimed  by  him,  and  have 
also  rated  Watson  and  others,  Gedling's  devisees, 
and  the  charitable  trustees  in  respect  of  the  lands 
severally  claimed  by  them,  but  the  conunissioners, 
have  not  rated  the  Earl  Manvers,  Gedling's 
devisees,  the  charitable  trustees,  or  the  vicar  of  St. 
Mary,  being  the  several  persons  entitled  to  tithes 
in  respect  of  the  allotments  made  to  them  respec- 
tively in  lieu  of  tithes. 

The  vicar  of  St.  Mary  contends  that  he  is  not 
liable  to  be  rated  in  respect  of  the  lands  allotted  to 
him  in  lieu  of  the  glebe  lands  claimed  by  him.  The 
commissioners  contend  that  he  is  liable  to  be  rated 
in  respect  of  his  glebe  land. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  vicar  is  liable  to  be  rated  in  respect  of 
the  lands  allotted  to  him  on  account  and  in  lieu  of 
the  lands  claimed  by  him  as  glebe  lands.  If  the 
court  should  be  of  opinion  that  the  vicar  is  liable 
to  be  so  rated,  then  judgment  is  to  be  entered  for 
the  plte.  for  487^  7(.  Od.  and  costs  of  suit.  If  the 
court  should  be  of  a  contrary  opinion  judgment  is  to 
be  entered  for  the  deft,  with  costs  of  sut. 

Boden,  Q.  C.  appeared  for  the  pits,  and  argued  that 
the  exception  from  rates  contained  in  sect.  89  of  th« 
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local  Act  applied  only  to  lands  allotted  to  the  deft, 
in  lieu  of  tithes. 

MeOM,  Q.  C.  (^.  Willi  with  him),  for  the  defts., 
contended  there  was  no  limitation  express  or  implied 
of  the  vicar's  exemption  from  rateability,  and  that 
it  applied  to  all  allotments  made  to  him  as  vicar. 

Eblb,  C.  J. — ^I  think  that  the  ricar  is  not  liable 
to  be  rated  in  respect  of  his  allotment  for  glebe 
lands  to  the  general  expenses  of  the  Indosme  Act. 
The  Inclosore  Act  gave  the  commissioners  power 
under  sect.  86  to  mark  out  before  making  anj  allot- 
ment such  portion  of  the  lands  as  the;  should  judge 
sufficient  in  value  to  defray  the  expenses  of  obtain- 
ing and  executing  the  powers  of  the  Act,  and  to  sell 
the  same  from  time  to  time.    Sect.  89  gave  them 
power  to  make  an  additional  rate  if  the  land  so 
marked  out  should  not  prove  sufficient;   and  the 
commissioners  are  to  make  the  additional  rate  on  all 
persons  interested  in  the  lands  to  be  inclog^  "ex- 
cept the  said  vicar  and  persons  entitled  to  tithes,  and 
the  mayor,  aldermen  and  burgesses  in  respect  of  the 
lands  for  places  of  public   recreation."    Mr.  Boden 
contends  that  this  means  "  except  the  vicar  so  far 
as  he  is  interested  in  the  lands  in  respect  of  his 
tithes."  Mr.  Mellish  contends  that  it  means  "  except 
the  vicar "  absolutely.    I  think  Uiat  the  vicar  is 
excepted  absolutely.    By  sect.  56  the  vicar  is  placed 
in  the    first    class    of    allottees.     Several  classes 
of  allottees  are  named,    and    then  come  what  I 
may  call  the  residuary    allottees.    Some   of  the 
prior  classes  are  to  receive   compensation  for  a 
great  variety  of  existing  interest^  and  the  vicar 
is  one  of  them.    He  is  to  receive  compensation  for 
his  glebe  lands,  and  also  for  his  tithes,  in  company 
with  such  persons  as  have  an  interest  in  the  tithes. 
Then  come  the  allotments  to  freemen,  also  for  ex- 
isting interests,  and  to  certain  householders.    Then 
comes  sect.  66,  empowering  the  commissioners,  after 
these  prior  claims  shall  have  been  disposed  of,  to 
divide  the  residue  among  the  persons  having  rights 
and  interests  in  the  lands.  Sect.  86  provides  that  the 
commissioners  shall  sell  a  portion  of  the  lands  before 
making  any  allotment.    The  vicar  has  not  any  inte- 
rest in  the  quantity  of  land  which  the  commissioners 
shall  sell,  for  he  only  has  as  much  of  the  land  as  is 
equivalent  to  his  tiue  and  glebe,  and  therefore  the 
fund  from  which  the  payment  of  expenses  was  to 
come  was,  in  the  contemplation  of  the  Act,  to  be 
irrespective  of  the  vicar  and  his  allotment.    Then 
comes  sect.  89,  providing  for  an  additional  rate  if 
required.    It  seems  to  me  to  stand  to  reason  that 
those  persons  who  have  not  paid  enough  under  the 
flrst  provision  should  pay  more  to  make  up  the 
deficiency.     It    is    certain     also    that   sect.    89, 
without   looking    to   the    general   framework    of 
the   Act,  may   be    well   read   in  favour  of  this 
view.     Mr.    Boden   reads   it,  "except   the  vicar 
and  other  persons  entitled   to  tithes,"  and  when 
the  word  "  other"  is  inserted,  it  always  means  that 
the  persons  included  come  in  the  same  class  as  the 
persons  previously  mentioned.  But  when  the  statute 
has  intended  this  it  has  said  so  in  unmistakeable 
terms.    Sects.  69  and  70  make  it  perfectly  clear  that 
the  allotments  to  the  vicar  and  other  persons  in  lieu 
of  tithes,  are  to  be  fenced  at  the  public  expense, 
and  the  allotment  to  the  vicar  in  respect  of  glebe 
at  the  vicar's  expense.    They  speak  of  the  "  vicar 
and   other  persons   entitled   to  allotment   in  lieu 
of  tithes"  as  one  class ;  whereas  sect.  59  is  absolute 
in  its  exception  of  the  vicar,  leaving  out  the  word 
"  other,"  which  is  strong  evidence  that  the  IJegisIa- 
ture  intended  to  make  a  distinction  in  this  section 
between  the  vicar  and  the  other  persons  entitl^  to 
allotments  in  lieu  of  tithes.     Judgment  ou^t,  I 
think,  for  these  reasons  to  be  for  the  deft. 

'  Btum,  J.— I  am  <tf  the  same  opiidoii,  though  I 


confess  that,  when  the  argument  began,  my  impm- 
sion  was  otherwise.  On  due  consideration,  I  uunk 
that  it  is  clear  that  the  literal  construction  is  the 
true  one,  and  as  to  the  literal  construction  there 
can  be  no  doubt.  The  proportion  to  be  paid  by  iny 
person  of  the  expenses  of  the  Act  is  not  a  chsrge 
on  the  land,  but  on  the  person  in  respect  of  the  lind. 
If  the  vicar  were  liable  to  it,  it  might  be  levied  by 
action,  or  by  a  proceeding  in  the  nature  of  an  ekfit, 
and  the  whole  revenue  of  the  vicar  might  be  seqoM- 
trated,  for  he  would  have  no  power  to  charge  the 
living. 

KE^nKo,  J. — ^Looking  at  the  general  scope  iiid 
object  of  tiie  Act,  and  the  way  in  which  sect  56 
deals  with  the  vicar,  I  think  that  he  was  intended 
to  be  exempted  in  sect.  69.  It  seems  that  the  vicir 
has,  in  fact,  been  dealt  with  by  the  commisdonen 
like  other  landowners,  and  h^  received  his  allot- 
ment for  glebe  out  of  the  residue  of  the  lands.  Bot, 
looking  at  sect.  56,  it  is  clear  that  the  Legitlsture 
intended  that  he  should  be  fully  compeiuatcd  ii 
respect  of  his  tithes  and  glebe  in  the  first  insttnee. 
Concurring  with  the  interpretations  of  the  other 
sections  given  by  the  Lord  Chief  Justice,  I  lUo 
think  that  judgment  ought  to  be  given  for  the  d^t. 
Judgment  for  lie  ifi. 

Attorneys  for  the  pits.,  Taylor,  Boare  and  Tw/hr. 
Attorneys  for  the  deft,  BaAom,  Tuektr  and  &t- 

Nov.  9, 11  and  18,  1864. 

Tatiob  (app.)  V.  HtntrBBXTB  (resp>) 

Public-houte — Sale  of  beer,  fcc^  during  prohiUttdkmt 
on  5ti)i<%— U  {■  12  Viet,  c  i9—TrmiBm- 
Whoaref 

The  app.  kept  a  pubhc-houte  about  two  mUes  /nm  Bir- 
mingham. On  a  certain  Sundi^  mormng  afoHanm 
entered  the  home  between  tie  ko»trs  of  eleven  andtmin 
and  found  thirty-two  penon*  in  the  rooms,  pasia^it. 
and  at  the  bar,  tome  of  whom  toere  drinking  and  wm 
emoldng.  An  information  having  been  bidagnii* 
the  app.  under  (Ae  11  ^  12  VtcL  e.  49,  it  woe  pmtd 
before  the  magittratei  that  two  of  the  pereom/imnii' 
tie  home  had  left  their  own  homes  at  BirminglumlitI 
morning,  and  having  taken  a  waOc  of  between  itfenmi 
and  eight  Tnihe  had  tbq)ped  at  Ike  app'*  for  r^n^ 
mtnt  on  their  wau  home.  With  regard  <0  tie  eAe> 
it  was  atsumed  that  theg  resided  at  Birmin^am. 

The  magistrates  having  decided  that  the  pertnt  ta  ii 
house  were  not  travdiers  within  the  4(A  section  of  lit 
Act,  cMivicted  the  app. : 

Held,  Vr  appeal  from  this  dedtion,  that  a  ftn» 
teas  a  "traveller"  within  the  meaning  of  tit  Ait, 
who  went  out  from  home  from  amf  motive  of  ianm 
or  pleasure  exr^t  the  desire  of  excessive  drinki»p,e»i 
bg  reason  thereof  required  refresiment ;  and  liel  ^ 
was  for  thejustuxs  to  tag  (placing  rt£anet  o»  1^ 
local  knowledge)  whether  the  app.  believed  wili  nam 
that  hit  guests  were  travellert  taking  refrttkmat  t 
tuch,  or  were  making  a  pretence  to  that  dumttm J" 
the  purpose  of  profaning  Sunday  and  patting  i  >' 
drinking. 

This  was  an  appeal  from  a  conviction  by  justices 
The  following  is  the  case  as  stated  for  Uie  opinioo  d 
this  court. 

It  was  proved  by  the  evidence  of  Thoraas  Place,  > 
police  constable,  that  at  twenty  minutes  past  tkta 
In  the  forenoon  of  the  day  mentioned  in  the  infotmi- 
tion  he  went  to  the  deft's  boose,  and  fladiBg  the 
door  closed,  but  unfastened,  cqiened  it  and  walked 
in,  and  found  thirty-two  men  and  woumb  •«•  ^ 
tlw  house,  of  whom  some  were  seated  1b  ik*  iV* 
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nx>m.  others  standing  in  the  passaj^e  lewIinK  from 
the  front  door,  and  in  which  the  bar  window  is 
lituDted.  Some  were  drinking,  or  had  ale  before 
them,  and  some  of  the  men  were  smoking.  The 
deft.'s  daughter  was  engaged  in  drawing  beer  for 
the  companj. 

Tbe  deft,  told  Place  they  were  all  strangers,  upon 
riiicfa  Place  replied,  "I  suppose  you  call  them 
tnrellers."  He  said,  "Yes,  they  are  travellera." 
Serenl  got  up  and  said  they  came  from  Bir- 
Dungham. 

They  were  strangers  to  witness,  and  had  the 
appearance  of  Birmingham  artisans,  and  it  was 
issumed  or  admitted  that  they  came  from  Birming- 
ham. Their  conduct  was  orderly.  The  deft.'s 
house  is  situated  a  little  more  than  2^  miles  from 
tbe  centre  of  the  town,  and  the  borough  extends 
within  about  1^  miles,  and  is  built  upon  and  up  to 
the  boundaryfrom  which  rows  of  houses  or  detached 
rillas  stretch  to  the  vilUge  of  Moseley. 

Two  of  the  customers  on  the  occasion  were  called 
M  Fitnesses,  and  proved  that  they  were  inhabitants 
of  Birmingham,  and  had  walked  from  the  town 
through  lanes  and  fields  that  morning,  diereby 
extending  their  walk,  the  one  to  seven  the  other  to 
eight  miles  before  reaching  the  deft.'s  house,  where 
they  had  ale  aifd  bread  and  cheese  on  their  way 
home;  they  stated  that  they  did  not  leave  home 
vith  the  intention  of  calling  at  deft.'s  house.  It 
*as  also  proved  by  them  that  they  were  asked  if 
they  were  travellers  before  being  supplied,  and 
that  they  said  the;r  were.  These  witnesses  were 
>t  that  time  witmn  about  two  miles  of  their 
residence,  and  the  few  whose  addresses  were  ascer- 
tained speared  to  be  inhabitants  of  that  part  of 
Binningham  nearest  Mosely,  and  within  a  mile  and 
a  half  or  two  miles  of  it;  of  course  some  might 
hare  come  a  farther  distance. 

For  the  defts.  it  was  contended,  fir^t,  that  there 
ni  not  sufficient  evidence  of  opening ;  as  no  dis- 
tinct opening  had  been  proved,  the  justices  were  of 
npinion  that  the  fact  of  persons  being  in  the  house, 
especially  in  the  entrance  passage  and  at  the  bar, 
although  the  policeman  haid  not  actually  seen  the 
iloor  opened,  was  sufficient  to  enable  them  to  draw 
in  inference  that  the  house  had  been  opened,  and 
considering  also  that  the  witnesses  for  the  d^ence 
proved  admission  had  been  obtained  without  dif- 
ficulty, were  of  opinion  that  the  evidence  was  auf- 
ficieut  on  this  point. 

It  was  then  contended  that  the  company  were 
travellers ;  that  they  lived  in  another  parish ;  and 
that  on  their  representing  themselves  to  be  travellers 
the  landlord  was  bound  to  supply  them. 

On  the  whole  case  the  justices  were  of  opinion  that, 
(or  all  that  appeared  to  the  contrary',  the  company 
u»enibled  had  come  from  Birmingham,  many  of  them 
•  distance  of  leas  than  two  miles ;  that  although  the 
net  of  a  man  being  a  traveller  was  not  actually  a 
^Kstion  of  distance,  he  must  be  on  a  journey  or  a 
vtyfarer;  but  first,  in  the  caae  of  such  as  they 
*>unied  had  only  come  from  the  near  end  of  Bir- 
dngham,  proceeding  on  foot  a  distance  of  lees  than 
»o  miles  did  not  constitute  a  journey ;  and  next, 
1  to  the  others,  who  were  shown  to  have  taken  a 
^fSt  walk,  and  to  l>c  at  so  short  a  distance  from 
t'ir  homes,  that  they  had  ceased  to  be  travellers  in 
k^  same  degree  as  if  the  same  individuals  had 
Hred  in  Birmingham  and  had  applied  for  refresh- 
i<nts  at  a  tavern  in  the  same  street  as  their  own 
»iilences.    They  were  of  opinion  that  the  fact  of 
k  puUic-house  not  being  in  tlie  same  parish  as  the 
kidences  of  the  customers  was  unimportant ;  that 
pilcr  the  circumstances  the  persons  wore  not  tra- 
ilers ;  and  tiiat  the  inquiry  made  at  the  entrance, 
I  the  cnstomers,  could  not  be  considered  bond  fide ; 
Id  th^  fined  the  deft,  the  sum  of  forty  shillings 
>lc<*ti. 

[M»o.  Cab.— Vot.  m.] 


Iliit/es,  Serjt.  for  the  apps. — The  persons  admitted 
into  tbe  house  were  artisans  of  Binninghani,  walk- 
ing out  into  the  country  on  Sunday  morning  and 
needing  refreshment  by  reason  of  that  walk ;  they 
applied  to  the  app.  for  the  same,  and  I  contend 
that  the  app.  wa«  justified  in  providing  them  with 
what  they  required.  Tbey  were  "travellers" 
within  the  meaning  of  the  Act,  as  the  proper  defini- 
tion of  the  word  is,  any  person  who  fares  abroad 
either  from  a  desire  of  the  enjoyment  of  country 
sights  and  scenes,  or  from  any  other  motive  of  bosi- 
ness  or  pleasure  except  the  desire  of  excessive 
drinking,  and  that  any  supply  of  the  refreshment 
needed  by  reason  of  such  faring  abroad  might  be 
construed  to  be  refreshment  for  a  travdler.  He 
cited 

AtUiuan  v.  Sdlert  28  I..  J.  12.  M.  C. ;  32  L.  J.  178 ; 

Taulor  v.  JTmrnhraiM,  8»  L.  J.  242,  M.C.;  4  L.  T. 
fiep.  N.  S.  514. 

Keane  for  the  resp. — These  persons  were  not  tra- 
vellers within  the  true  intent  of  the  statute,  and 
persons  who  choose  to  walk  out  merely  for  the  sake 
of  a  walk  cannot  be  called  so  ;  if  they  could,  there 
would  be  no  reason  why  any  person  residing  in 
London  should  not  start  from  his  own  house  on  a 
Sunday  morning,  walk  a  mile  or  so,  and  then  turn 
bock  and  call  at  the  first  public  house  he  may 
chance  to  come  to  and  require  the  landlord  to  open 
his  house  to  him.  Then  it  is  for  the  app.  to  disprove 
the  charge  and  show  that  the  magistrates  were 
wrong;  and,  although  evidence  has  been  brought 
forward  as  to  two  of  the  persons  found  in  the  house, 
nothing  has  been  proved  as  to  the  remaining  twenty- 
eight,  and  I  submit  that  with  regard  to  them  there 
has  been  no  evidence  to  show  that  they  were  tra- 
vellers, and  therefore  they  must  be  taken  not  to 
come  within  the  exception.  He  referred  to 
TennatU  v.  Cumbaimd,  23  J.  V.  15. 

Cur.  adv.  vult. 

Xoi:  18. — EaLE,  C.  J. — In  this  case  the  question 
is,  whether  the  evidence  supported  the  information ; 
and  the  answer  depends  on  the  meaning  of  the 
word  traveller  in  the  statute.  It  baa  ^n  con- 
tended for  the  apps.  that,  as  the  persons  admitted 
into  the  house  were  artisans  of  Birmingham,  walk- 
ing out  in  the  country  on  Sunday  morning,  and 
needing  refreshment  by  reason  of  that  walk, 
therefore,  they  are  travellers,  taking  refreshment 
within  the  words  of  the  Act ;  that  the  inhabitants 
of  Birmingham  and  other  similar  towns  may  well 
desire  to  emerge  from  a  crowded  region  covered 
with  brick  and  smoke,  and  are  legally  and  morally 
right  in  gratifying  that  desire  by  taking  a 
walk  into  the  country  during  the  hours  beat 
suited  for  a  sight  of  the  sun,  on  the  only 
day  on  which  lahourera  are  free — in  other  words, 
on  Siwday  morning;  that  the  prohibition  against 
supplying  any  fermented  liquors,  or  indeed  any 
sustenance  whatever,  on  Sunday,  till  half-past 
twelve  o'clock,  imposed  on  all  throughout  Great 
Britain  who  have  any  licence  whatever  to  sell  cider 
or  beer,  or  wine,  or  spirits,  attaches  to  a  very  large 
portion  of  the  class  who  gain  their  livelihood  by 
supplying  food  for  strangers  and  the  homeless,  and 
that  the  wants  of  tbe  persons  maintaining  themselve* 
in  the  area  between  the  Lands  Knd  and  the  North  of 
Scotland  are  very  various,  and,  considering  the 
variety  of  habits  incidental  to  living  in  town  and 
country,  sea  and  land,  mountain  and  marsh,  north 
and  south,  stirface  and  mine ;  and  as  this  pndiibition 
is  subject  to  an  exception,  that  exception  was  pro- 
bably intended  to  be  capable  of  extenaive  application 
in  proportion  to  the  prohibition,  as  the  intention  of 
the  Legislature  in  the  prohibition  was  to  promote 
the  better  observance  of  the  Lord's-day  in  general, 
and  in  partictUar  by  ezclnding  those  who  yidd  too 
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much  to  the  attraction  of  the  pablic-house,  by  ex- 
cluding those  from  their  accustomed  haunts,  to 
htmg  them  to  placet  of  worship,  and  so  to 
the  paths  of  piety  aiid  virtue;  that  this  in- 
tention of  the  Legislature  might  also  be  in 
part  promoted  by  permitting  resort  to  the 
beauties  of  nature  at  proper  seasons,  and  allowing 
wholesome  refreshment  needful  for  the  comfortable 
enjoyment  thereof ;  and  that  their  intention  would 
probably  be  in  part  defeated  by  confinement  in 
iiidsome  air  and  deprivation  of  wholesome  sustenance 
"when  needed ;  and  that  therefore  the  word  "  travel- 
lers "  ought  to  be  construed,  as  all  those  who  fare 
abroad,  either  from  a  desire  of  the  enjoyment  of 
country  sights  and  scenes,  or  from  any  other  motive 
of  business  or  pleasure,  except  the  desire  for  ex- 
cessive drinking,  and  that  any  supply  of  the  refresh- 
ment needed  by  reason  of  such  faring  abroad  might 
be  construed  to  be  refreshment  to  the  traveller.  He 
further  contended  that,  as  the  exception  of  refresh- 
ment to  a  traveller  is  contained  in  the  clause  creating 
the  prohibition,  the  burden  of  proving  that  the  pro- 
hibition has  been  infringed,  and  that  the  case  is  not 
within  the  exemption,  is  cast  on  the  informer  (see 
GiU  v.  Scrivens,  7  T.  R.  27  ;  /Jei  v.  Prattm,  6  T.  E. 
S59) ;  and  also  that,  if  the  publican  believed  and 
had  reason  to  believe  when  he  supplied  the  diink 
that  he  was  supplying  refreshment  to  a  traveller,  he 
ought  not  to  be  convicted.  This  argument  of  my 
brother  Hayes  for  the  app.  is,  we  think,  well 
founded,  and  that  the  statute  ought  to  be  construed 
on  the  principles  that  he  has  contended  for.  We 
think  that  a  person  would  be  a  traveller  within 
the  exception,  if  he  come  abroad  from  any  of  the 
motives  above  suggested  as  legitimate,  and  by  reason 
tiiereof  needed  refreshment ;  but  if  ho  came  abroad 
merely  because  he  desired  to  go  to  a  public-house 
and  obtain  drink  he  would  not.  The  circumstances 
under  which  a  guest  is  admitted  and  supplied 
would  be  matter  for  discretion  in  deciding  whether 
the  publican  had  reason  to  believe,  or  did  believe, 
that  he  was  a  traveller  within  this  description,  either 
when  he  admitted  him,  or  when  he  afterwards  sup- 
plied him ;  such  as,  whether  he  was  a  stranger  or  a 
neighbour,  whether  he  delayed  longer,  or  took  more 
than  was  consistent  with  the  need  of  refreshment ; 
the  distance  also  would  be  relevant;  but  no  rule 
can  be  laid  down  for  a  defined  distance,  as  that 
which  may  be  short  for  the  vigorous  may  be  long 
for  the  weakly.  The  cases  decided  on  the  matter 
support  the  app.'s  argument.  In  Atkinson  v. 
SaUrs,  the  magistrates  convicted  because  the  deft, 
had  taken  a  drive  for  a  few  miles  on  a  Sun- 
day afternoon,  they  being  of  opinion  that  busi- 
ness waa  necessarily  included  in  the  travelling ;  but 
the  Court  quashed  the  conviction.  Cockbum,  C.  J. 
says,  that  a  man  cannot  be  sidd  to  be  a  traveller 
who  goes  to  a  place  merely  for  the  purpose  of 
taking  refreshment ;  bnt  if  he  goes  to  an  inn  for 
refreshment  in  the  course  of  a  journey,  whether  of 
bnmness  or  pleasure,  he  is  entitled  to  demand  it, 
and  the  innkeeper  is  justified  in  supplying  him. 
Crowder,  J.  says,  the  only  real  distinction  is 
between  a  man  living  in  the  neighbourhood 
or  at  a  distance;  whether  he  is  travelling  for 
pleasure  or  business  cannot  make  any  difference. 
In  Tmlor  v.  Bvmpltrtys,  the  magistrates  con- 
victed CMBCause  the  party  walked  out  on  Sunday 
afternoon  four  miles  for  pleasure ;  the  Court 
quashed  the  conviction  on  the  ground  that  a  man 
might  be  a  traveller  though  he  was  walking  for 
Measure,  and  had  not  exceeded  the  distance  above 
sMBtioBed,  and  they  adopted  the  reason  given  by 
the  C%ief  Justice  in  the  last-mentioned  case.  The 
context  of  the  statute  supports  the  app.'s  argnment 
Sect.  I  pnAiMti  ^^^  licensed  victualler  and  every 
beeihoaae  keeper  in  Great  Britain  from  opening  his 
hovs«  fertile  sue  <rf,orfrom  selling,  anyfennented  or 


distilled  liquors  on  Sunday  before  12-30,  except  u 
refreshment  for  travellers.  Sect.  3  pitdiibits  eray 
licensed  victualler,  and  every  public  becthouse  keeper, 
and  any  person  licensed  or  authorised  to  sell  tn;  fer- 
mented or  distilled  liquors,  and  any  person  cUnmng 
to  sell  wine  by  retail  by  reason  of  being  free  d  Ua 
Vintners'  Company,  or  any  other  right  or  privilege, 
from  opening  his  house  for  the  sale  of  any  srticle 
whatever  during  the  prohibited  hours,  except 
as  refreshment  for  travellers.  Sect  4  prohibits 
every  person  from  opening  any  house  or  plsee  of 

Sublic  resort  for  the  sale  of  fermented  liqoon  or 
isUlled  liquors,  or  from  selling  such  liquors  dniiug 
the  prohibited  hours,  except  as  refreshment  (or 
travellers.  Sect.  5  empowers  constables  to  enter 
any  house  or  place  of  public  resort  for  the  sale  of 
such  liquors  at  any  time.  Sect.  6  makes  eT«i7 
person  offending  against  the  s&tate  liable  to  t 
penalty  not  exceeding  6t  for  each  offence,  sad 
declares  that  every  separate  sale  shall  be  a  dhtisct 
offence.  These  provisions  are  very  stringent  For 
example,  this  app.  might  have  been  fined  IGOil,  tbat  it 
5/.  for  each  guest.  They  do  not  bear  upon  the  ridi 
who  have  refreshment  at  their  command ;  bnt  they 
coerce  the  poorer  classes  throughout  the  isUod: 
salutaiT  when  they  check  the  disorderly,  pemidoiB 
when  they  molest  the  discreet.  We  consider  tbst  by 
construing  the  exception  in  the  wider  senses  vc 
save  from  vexatious  restriction  many  who  hits  » 
right  to  be  trusted  with  self-control,  and  at  fl» 
same  time  leave  the  prohibition  in  force  as  iir>> 
the  interests  of  real  piety  are  conceined.  Ite 
result  is,  the  case  will  be  sent  back.  WeflM 
great  reliance  on  the  local  knowledge  of  the  iMp)- 
trates.  They  can  tell  whether  the  app.  bcfieni 
with  reason,  that  his  gacsts  were  travellers  tstos 
refreshment  according  to  the  description  «!«)'« 
given,  or  making  a  pretence  to  that  diaiacter  for 
the  purpose  of  profaning  Sunday  and  mcetittg  to 
drink.  Probably  it  will  not  be  worth  while  to  pro- 
ceed further  against  the  app.  upon  the  pcesei" 
facts,  because,  unless  he  raises  the  question^  igin 
by  his  future  conduct,  the  information  *iD  oot 
have  been  without  effect.  If  he  does  rsise  the 
question  again,  then  the  princiides  here  expUined 
may  probably  guide  to  a  decision  in  accordance  with 
our  view  of  the  law. 

Jmdgmait  for  rte  <Jf- 


i/oiuiay,  Noo.  13,  1864. 
The  Vesiky  op  Chelsea  (H>pe-)  ».  Kiso  (re^) 

Metnpolu  Local  Management  Act  186S— !5  ^26  Htt 
c.  102,  ».  73;  67  Gto.  8,  c  29,  »•.  67,  6fr- 
iVmsaiioes. 

I%e  Act  0/57  Geo.  3,  c.  xxix.  {local  aawl  peTwal),fir 
tAe  better  paving,  improving  and  regaJattng  licitn'>^ 
of  the  metropolis,  and  "removing  and prettttaf 
nuisances  and  obstructions  theraa,  h/  stcL  68,  mvu ' 
that  penalties  shall  be  inflicted  on  permas  h^ 
swine  within  forty  yards  of  a  street.  This  Ad  o» 
tended  to  the  district  comprised  within  the  wtM/i^ 
of  mortality.  The  MetrmoUs  Management  •»% 
ment  Act  1862  extended  the  power*  ofimpnirisg  ait 
regulating  streets  and  for  the  "  supprtsnm"  if  "^ 
sances,  contained  in  this  Act,  to  the  metnfib  «« 
defined  in  the  Metropolis  Management  Acts : 

Held,  that  thepowersfor  the  "prevenHm'  ofmimm 
including  that  of  imposing  pualtietfar  tiipinf  i*^: 
contained  in  the  former  Act,  ware  not  extoMif  m 
latter  Act  to  the  larger  area. 

Case  stated  by  a  police  magistrate  of  the  BMtnp- 

^ under  20  &  21  Vict  c.  43: 
ames  King,  the  resp.,  was  summoned  to  ttf' 
before  me,  Henry  SeUe  Sdf e,  Ksq,  one  rf  ••  "^ 
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gutrates  of  the  police  courts  of  the  metropolis, 
litting  at  the  Westminster  Police  Court,  upon  a 
complaint  made  hy  Charles  Sahee,  on  behalf  of  the 
'TeMr^of  St.  Luke's,  Chelsea,  the  apps.,  for  unlaw- 
fally  keeping  swine  in  a  yard  within  forty  yards  of 
a  itnet  called  Syuons-street,  in  the  parish  of 
Cheliea,  within  the  metropolis,  contrary  to  the 
itatntes  57  Geo.  3,  c.  xxix.,  s.  68,  and  25  &  2C 
Vict  c.  103,  «.  73. 

It  was  proTed  that  the  lesp.  kept  certain  swine  in 
a  yard  called  Brook's-yard,  within  forty  yards  of 
jjymons-street. 

It  was  not  proved  that  they  were  so  kept  as  to  he 
in  any  way  a  nuisance,  or  injurious  to  health. 

The  statute  67  Geo.  3,  c  xzix.  does  not  apply  to 
the  parish  of  Chelsea,  or  to  the  place  where  the 
swine  are  kept,  unless  it  applies  to  it  by  virtue  of 
the  statute  25  &  2C  Vict.  c.  102,  s.  73. 

The  appe.  contended  that  the  whole  of  the  68th 
section  of  the  statute  67  Geo.  3,  c  xxix.  was  extended 
to  the  metropolis  b^  the  statute  25  &  26  Vict  c.  102, 
t.  73;  that  its  provisions  were  imperative,  and  there- 
fore Ithat  I  was  hound  in  point  of  law  to  convict 
the  reap. 

I  doubted  whether  (the  swine  in  question  not 
being  a  nuisance  nor  straying  in  the  street)  the  case 
«sme  within  the  73rd  section  of  25  &  26  Vict,  c.  102, 
which  extends  to  the  metropolis  only  so  much  of 
a!  Geo.  3,  c.  xxix.  as  relates  to  the  powers  of  im- 
proTing  and  reflating  the  streets,  and  for  the  sup- 
nesdoa  of  nuisances  (see  especially  sect.  67  of  the 
Ittt-nientioaed  Act).  And  having  regard  to  the 
protisions  of  the  PoUce  Act,  2  &  3  Vict.  c.  47,  s.  60, 
clanse  5 ;  and  to  the  Nuisances  Removal  Act,  18  &  19 
Vict  c.  121,  8.  8,  I  dismissed  the  complaint  on  the 
ground  that  I  was  not  bound  in  point  of  law  to 
cooTict  the  resp. 

The  iippa.  being  dissatisfled   with  my  decision, 
and  conceiving  it  to  be  erroneous  in  point  of  law, 
1  reqnest  the  judgment  of  the  Court  of  C.  P.  whether 
I  was  bound  m  point  of  law  to  convict  the  resp. 
(Signed)       H.  S.  Sblpe. 
Hth  July  1864. 

The  following  were  the  app.'8  points:  That  the  pro- 
visions of  the  68th  section  of  the  57  Geo.  3,  c.  xxix.  are 
all  of  them  powers  of  improving  and  regulatingstreets 
and  for  the  suppressioa  of  nuisances.  That  the  68th 
section  was  in  force  at  the  time  of  passing  the  25  &  26 
Vkt  c.  102.  lliat  the  68th  section  is  not  inconsistent 
*iththe  Metropolis  Management  Amendment  Acts. 
That  the  68th  section  applies  to  the  metropolis  as 
defined  by  the  Metropolis  Management  Acts,  and 
therefore  to  the  parish  of  Chelsea  by  force  of  the 
73rd  section  of  the  Metropolis  Management  Act  1862. 
That  the  isxrvisions  of  the  68th  section  relating 
to  the  keeping  of  swine  are  powers  for  improving 
and  regulating  streets.  That  the  said  provisions 
are  given  for  the  suppression  of  nuisances  in  the 
streets  of  the  metropolis,  that  is,  in  the  words  of  the 
title  of  the  57  Geo.  8,  c.  xxix.  for  removing  and  pre- 
ventingthem.  That  the  other  provisions  roention«l 
in  the  case  do  not  apply  to  prevent  the  nuisance  or 
effect  the  object  contemplated  by  the  68th  section 
of  the  57  Geo.  8,  c.  xxix. 

The  68th  section  of  57  Geo.  8,  c  xxix.  (commonly 
called  Michael  Angclo  Taylor's  Act)  is  as  follows : 

AM  be  It  farther  enacted  that  no  penon  or  penione  whom- 
werer  u  snj  thne  or  times  hereafter  ahsll  breed,  feed,  or 
Rem  any  Uxid  or  species  of  BWlne  in  any  houBe,  baUdJng, 
yuu  ganleii,  or  other  hereditament,  situate  and  being  In  or 
wiUim  forty  yard*  of  any  street  or  pnbllc  place  in  any 
PWoeUal  or  othor  district  within  the  jnrlsdictlon  of  this  Act, 
°°r  Shan  suffer  any  kind  or  species  of  swine  belonging  to 
biin  or  tham  to  strey  or  go  about  in  any  street  or  pnhlte  place 
loaaypsraehtal  or  other  district  within  the  jnrisdlction  of 
'his  Act  And  that  any  perBon  or  pet«ons  who  shall  so 
sSoid  ohdi  forfeit  and  pay  for  every  such  oflsnce  the  sum  of 
rorty  iMlHngn  and  shall  also  forfeit  the  said  swine  and  every 
^  than  imto  the  oommlasioners  or  trastee^  or  other  persons 
uting  flM  eonaol  of  the  paTemenlit  in  any  such  poiochlal 
IT  oUmt  dMriot;  and  that  It  ahaU  and  may  be  lawfnl  for  the 


sold  oommtssloners  or  trastees,  or  other  persons  directed  and 
appointed  by  them,  or  Ihelr  sun-eyor  or  surveyors,  inspector 
or  inspectora,  or  any  other  officer,  or  person  or  persons 
directed  and  appointed  by  them,  and  for  any  constables  and 
headboroogha,  at  all  times  hereafter  all  sncb  swine  to  seize, 
take,  drive,  and  carry  away  and  sell  for  the  best  price  that 
can  be  reasonably  hod;  and  the  money  thereby  prodaced, 
after  deducting  oU  the  costs  and  charges  of  and  uiddental 
to  soeh  solzare,  removal,  and  sale,  to  pay  to  the  treasurer  or 
treasurers  of  the  said  commissioners  or  trustees,  or  o^er  per- 
sons, or  to  such  other  person  or  persons  as  the  said  com- 
misslonerB  or  trustees,  or  other  persons  as  aforesaid,  shall  from 
ttane  to  time  direct  and  appoint. 

And  the  73rd  section  of  the  Metropolis  Manage- 
ment Amendment  Act  1862  (25  &  26  Vict  c  102) 
enacts  that, 

The  powers  of  improving  and  regulating  streets,  and  for  the 
suppression  of  nuisances,  contained  in  the  Act  57  Oea  3,  c  xxix. 
(local  and  personal),  intimled  "An  Act  for  better  paving, 
improving  and  regulating  the  streets  of  the  Metropolis  and 
removing  and  preventing  nuisances  and  obstructions  herein,** 
shall,  so  far  as  the  same  is  in  force,  and  is  not  Inconsistent 
wltih  the  provisions  of  the  recited  Acta  and  this  Act,  extend 
and  apply  to  the  metropolis,  as  defined  in  the  flratly-recited 
Act  and  in  this  Act,  ineladlng  any  unpavod  streets,  and  not- 
withstanding any  exceptloos  therein  contained. 

Keane,  Q.C.  appeared  for  the  apps.,  and  referred  to 
20  *  21  Vict  c.  48; 
25  &  26  Vict  c  1U2,  s.  73 ; 
67  Geo.  3,  o.  29,  ss.  67,  68 ; 
i&S  Vict  0.  17,  8.  60,  par.  o. 

No  counsel  appeared  for  the  resp. 

E^BLB,  C.  J. — ^I  think  that  this  appeal  must  be 
dismissed.  The  68th  section  of  57  (leo.  3,  c.  xxix. 
contains  provisions  that  no  person  shall  keep  any 
kind  of  swine  within  forty  yards  of  a  street  or 
public  place  under  a  penalty  of  forty  shillings  and 
the  forfeiture  of  the  swine.  The  Act  extended  to 
all  places  within  the  weekly  bills  of  mortality  of 
those  days,  and  contuns  a  great  quantity  of  regu- 
Utions  for  better  paving,  improving  and  regulating 
the  streets  of  the  metropolis  and  "removing  and  pre- 
venting" nuisances  and  obstructions  therein.  After- 
wards came  the  Metropolis  Management  Amend- 
ment Act,  25  &  26  Vict  c.  102,  which  extends  to  a 
much  larger  area  and  takes  in  many  districts  which 
are  in  their  nature  rural,  as  well  as  districts  which 
are  densely  populated.  Itembraces  Woolwich,  Fulham 
Hampstead  and  other  distant  places.  Over  this  large 
area  the  Metropolitan  Board  of  Works  have  very  ex- 
tensive powers  for  the  removal  of  actual  existing  nui- 
sances. Is  the  power  of  removing  apig  and  inflictinga 
penalty,  given  by  sect.  68  of  the  older  Act,  extended 
to  the  districts  subject  to  the  local  board  by  sect.  73 
of  the  subsequent  Act,  containing  the  following 
words:  "The  powers  of  improving  and  regulating 
streets,  and  for  the  suppression  of  nuisances,  con- 
tained in  the  Act  of  57  Geo.  3,  c.  xxix.,  intituled, 
&c.,  shall  extend  and  apply  to  the  ractiopolis" — so 
that  a  magistrate  is  bound  to  convict  ?  I  think  not. 
The  powers  contained  in  57  Geo.  3,  c.  xxix,  might 
have  been  transferred  in  toto,  and  nothing  would 
have  been  easier  for  the  draughtsman  of  the  later 
Act  than  to  say  so  in  general  terms ;  but  he  has  not 
done  so,  and  has  taken  only  a  part  of  those  jxjwers. 
The  words  in  the  title  of  Michael  Angelo  Taylor's 
Act  are,  "removing  and  preventing  nuisances." 
The  words  in  the  transferring  Act  are,  "for  the 
suppression  of  nuisances."  It  is  clear  that  the 
I.egislature  did  not  intend  to  transfer  all  the  powers 
of  the  old  Act  The  existence  of  apig  might  be 
contemplated  as  permissible  in  the  more  extended 
area.  liooking  at  the  definition  of  the  word 
"street"  in  the  Metropolis  Management  Act,  the 
most  secluded  footpath  in  a  nml  part  of  any  dis- 
trict would  be  within  the  prohibition.  Chelsea  is, 
it  is  true,  densely  populated ;  but  if  we  were  to 
decide  that  Chelsea  was  within  the  statute,  we  must 
do  the  same  with  comparatively  scantily  populated 
districts.  The  power  of  suppressing  nuisances  ia 
transferred  to  the  Metropolitan  Board ;  and  this,  I 
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think,  refers  to  the  modiw  operandi,  as  far  as  I  have 
looked  throagh  the  gtatutes.  The  law  would  there- 
fore stand  that,  within  the  ambit  of  the  bills  of 
mortality,  keeping  a  pig  writhin  forty  yards  of  a 
atreet  is  prohibited;  but  between  that  ambit  and 
that  of  the  Metropolitan  Management  Acts  it  docs 
not  expose  the  owner  tfi  forfeiture  and  to  a  penalty, 
unless  it  amounts  to  an  actual  nuisance. 

Bn.£B,  J. — I  concur  in  ereiy  word  that  has  been 
said  by  Erie,  C.  J.  I  have  but  one  observation  to 
make,  and  that  is,  that  the  rule  that  in  construing  a 
written  document  the  surrounding  circumstances 
«ie  to  be  looked  at  applies  equally  to  Acts  of  Parlia- 
ment and  to  private  writings.  "The  moment  that  it 
appears  that  this  statute  applies  to  a  large  rural 
district,  it  becomes  necessary  to  see  if  we  are  com- 
pelled to  adopt  the  reading  of  the  statute  contended 
lor  by  the  counsel  for  the  apps.  We  must  not  strain 
the  Act.  The  Act  of  Michael  Angelo  Taylor  contains 
two  sets  of  powers,  one  for  the  "suppression"  the 
other  for  the  "prevention"  of  nuisances.  The  Act  of 
26  &  26  Vict.  c.  102  transfers  in  terms  to  the  metro- 
politan Board  thatforthe  "suppression  "  of  nuisances 
which  I  conceive  applies  to  existing  nuisances,  such 
as  straying  swine  and  others.  The  beneficial  con- 
struction ot  the  Act  is  also  the  true  and  literal  one. 

Keatdjo,  J. — By  57  Geo.  3,  c.  xxix.thekecpingof 
swine  within  forty  yards  of  a  street  was  made  an 
offence,  and  also  various  other  specified  nuisances 
were  made  offences.  The  authorities,  under  the 
Ijocal  Government  Act,  had  the  largest  powers  in 
leference  to  existing  nuisances  in  the  metropolis, 
but  not  the  power  of  preventing  nuisances  by 
punishing  persons  for  such  an  act  as  keeping  swine 
within  forty  yards  of  a  street.  That  being  so,  the 
Iiocal  Management  Amendment  Act  1862  was 
passed.  I  have  had  great  doubts  if  the  Legislature 
<lid  not  intend  to  transfer  the  powers  prohibiting  the 
keeping  of  swine.  I  cannot  say  that  these  doubts 
have  l>een  all  removed,  but  I  am  not  sufficiently 
pressed  by  them  to  dissent  from  the  judgment  of  the 
court. 

Judgment /or  the  respi. 


DOOGETT  V.  CaTFEKNS. 

Camliiff — Supfresrion  of  Betting  Houses  Act  (IC  j- 17 
Vict.  c.  119),  «.  1,  5. 

3'he  deji.,  a  betting  agent  and  bookmaker,  ivas  in  tlie 
habit  of  standing  under  certain  trees  in  Hi/de-parlc, 
and  inert  making  bets  on  horse  races  and  receiving 
dqmsits.  The  pU~,  having  made  a  bet  with  him  wid 
paid  his  deposit,  brought  an  action  for  the  return  of  the 
same  ; 

Held  that  the  deft,  had  brought  himself  within  tlie  mean- 
ing of  the  Act  (16  ^17  Vict.  c.  1 19),  ^BiVe  as  much 
as  if  he  had  carried  on  his  belting  transactions  in  a 
room  or  booth,  and  that  the  pit.  was  therefore,  under 
sect.  6  of  the  above  Act,  entitled  to  recover  back  his 
deposit  in  an  action  for  money  had  received. 

In  this  case  the  declaration  was  for  money  had  and 
recctved,  and  on  accounts  stated  to  which  the 
tieft.  pleaded  never  indebted,  set  off ;  and,  thirdly 
that  we  money  alleged  to  have  been  received  was 
money  deposited  by  the  pit.  with  the  deft,  under  a 
contract  or  agreement  by  way  of  wagering  and 
gaming,  and  illegally  betting  on  horses  running  at 
races,  and  the  account  stated,  as  alleged  in  the 
declaistion,  was  made  and  stated  of  and  concerning 
the  said  money  deposited  as  herein  alleged,  and 
not  otherwise. 

The  action  was  tried  before  the  Under-sheriff  of 
Middlesex,  on  the  30th  June  last,  when  a  verdict 
was  found  for  the  deft. 


The  deft,  was  a  list  keeper,  or  racing  agent,  tnd 
was  in  the  habit  of  frequenting  a  certain  spX  under 
some  trees  in  Hyde-park.  On  the  20th  Oct  l»^ 
which  was  the  day  of  the  Ijincoln  races,  he  tu  in 
the  park,  and  a  crowd  of  pewons  round  him ;  he 
had  a  betting-book  in  his  hand,  containing  a  list  o! 
the  horses,  and  was  betting  on  races,  and  oSeiiog 
odds  against  horses. 

The  pit.  was  also  there,  and  took  six  to  one  {nm 
the  deft,  about  Fly  Trap  winning  the  Withun 
Handicap  at  Lincoln,  whidi  was  to  be  ran  for  oo 
that  day ;  the  pit.  at  the  time  depositing  U.  lOt. 
with  the  deft.  This  was  at  half-past  twelve,  and  it 
appeared  from  the  evidence  that  Fly  Tra^i  hid  been 
scratched  a  few  hours  before  the  bet  was  made,  tnd 
the  pit.  accordingly,  a  day  or  two  aftenrudi, 
demanded  the  return  of  his  deposit,  whidi  the  drfL 
refused  to  make,  stating,  at  the  time,  that  as  Fl; 
Trap  had  not  won  the  race  he  had  won  the  het. 

The  rule  at  Tattersall's  and  the  Jockey  Cinb  is, 
that  money  would  be  returned  under  such  oicnm- 
stances ;  but  it  was  shown  that  there  was  s  nit. 
which  rule  was  stuck  in  the  deft.'s  book,  and  of 
which  the  pit.  was  cognisant,  "  that  all  bets  atud 
on  the  day  of  the  race,  whether  scntched  or  noi." 

Yeatmem  having  obtained  a  rule  calUng  on  tk 
deft,  to  show  cause  why  the  verdict  found  for  him 
should  not  be  set  aside  and  entered  for  the  pit 
pursuant  to  leave  reserved,  upon  the  ground  tlot 
there  was  no  risk,  the  horse  being  struck  ontofiis 
engagement ;  and,  secondly,  that  the  Bettin|:Ac( 
(6  &  17  Vict.  c.  119X  ss.  1  and  5,  entitled  thept  to 
recover  back  the  51.  10s.  in  an  action  for  monej  bl 
and  received, 

Talfourd  Salter  now  showed  cause,  and  contended 
that  what  was  contemplated  by  the  liegislatnre  n> 
to  prevent  the  opening  of  betting-houses  or  ofices, 
and  the  receiving  money  in  advance  by  the  onm 
of  such  houses  or  by  persons  acting  on  their  bchiif : 
and  that  this  case  would  not  come  within  the  meu- 
ing  of  the  Act,  although  a  booth  put  up  in  a  put 
might,  as  "  such  person  "  as  is  mentioned  in  the  i& 
section  must  be  connected  with  the  management  oc 
use  of  a  house,  office,  room,  or  other  place,  vhidi 
was  not  the  case  here. 

Yeatman,  in  support  of  the  rule,  was  not  called  on. 

Eklb,  C.  J. — I  am  of  opinion  that  this  mle  dwold 
be  made  absolute.  The  evidence  is  that  the  deft, 
was  in  the  habit  of  betting,  generally  with  thiw 
persons  who  chose  to  take  the  risk ;  and  to  lesai 
to  a  place  frequented  by  him  for  the  pnipoK  d 
making  bets,  namely,  near  a  certain  tree  in  Hyd^ 
park.  The  deft,  had  seen  him  at  that  spot  diil.n 
betting  on  horse  races,  and  on  this  occasion  pud 
him  a  deposit  of  oL  10»..  which  was  to  be  retuwd 
to  him  sixfold,  on  a  certain  contingency,  viz.  if  > 
particular  horse  won  a  certain  race  at  Lincdn.  ThO 
was  a  deposit  on  a  contingency,  and  by  16  &  17  Vi>*- 
c.  119,  s.  5,  money  deposited  on  a  bet  with  pxtoBS 
coming  within  the  meaning  of  this  Act  may  t« 
recovered  back.  Now  the  words  of  that  statute  an^< 
I  think,  wide  enough  to  extend  to  this  {dace.  J^ 
deft,  used  this  spot  in  Hyde-park,  having  his  betting- 
book  with  him,  and  received  deposits  from  penons 
resorting  to  him,  and  so  brought  himself  witWn  the 
meaning  of  the  statute.  Mr.  Salter  has  cootendcd 
that  the  "  other  place"  mentioned  in  thefirstsectian 
of  the  Act  must  be  ejusdem  generis  with  tiie  words 
"house,  room,  office,  which  precede  it,  and  thitthe 
place  therefore  must  be  something  in  the  natue  d 
a  structure  ;  but  he  at  the  same  time  admitted  thit 
a  booth  would  come  within  the  meaning  of  the  Act 
I  think,  however,  that  the  mischief  is  ti«e  s*"* 
whether  the  place  resorted  to  is  under  the  dieltep 
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of  a  tree  or  canvas,  or  under  a  roof,  ami  tliat  the 
words  ia  the  statute  are  wido  enough  to  include  the 
preaent  caio.    Then  Mr.  Salter  (ays  that  the  pre- 
amble to  the  Act,  which  points  out  the  mischief  to 
be  remedied,  narrows  the  constmction  I  ani  putting 
on  it.    The  words  in  the  preamble  ore,  "  whereaa  a 
kind  of  gaming  has  of  late  sprung   up,   tending  to 
the  injury  and  demoralisation  of  certain  improvi- 
dent persons,  being  places  called  betting-houses  and 
offices."     No  doubt  the  demoralisation  caused  by 
the  betting-houses  was    the  mischief   which   the 
legislature  sought  to  prerent,  and  I  think  it  was 
.intended,  if  places  other  than  betting-houses  were 
jesorted  to,  to  draw  the  line  wide  enough  to  include 
}daoes   of  this  description,  and  that  this  was  the 
«eason  why  they  used  the  words,  "  no  house,  office, 
IDODI,  or  other  place."    Mr.  Salter  contends  that  we 
shall  check  the  rights  of  parties  to  lay  bets,  which 
are  to  a  certain  extent  recognised  by  8  &  9  Vict.  c. 
109,  for  he  says,  by  this  construction  we  shall  bring 
all  persons  who  bet  within  the  peril  of  the  penalty. 
i  think,  however,  that  the  Act  was  meant  to  apply 
to  persons  using  a  place  for  betting  as  a  habit,  and 
to  protect  the  youn^  against  professional  persons 
4loing  so,  and  to  prohibit  the  habitual  gamester  from 
canring  on  his  occupation,  and  does  not  affect  the 
legality  of  an  isolated  bet  made  in  the  street  or 
elsewliere.  ^  I  am  clear  that  the  statute  was  made 
to  meet  this  case,  and  that  the  rule  must  be  made 
absolute. 

Kbatiso,  J. — 1  am  of  the  same  opinion,  and  think 
that  the  words  of  the  statute  are  wide  enough  to 
meet  this  case.  Mr.  Halter  admits  that  this  was  a 
tensaction  which  would,  if  it  had  taken  place  in  a 
house,  have  come  within  the  meaning  of  the  statute. 
In  this  case  the  person  has  resorted  to  the  shelter  of 
a  tree  in  Hyde-park ;  is  he  or  is  he  not  a  person 
contemplated  by  the  Legislature.  I  think  we  may 
say  that  he  is,  and  that  the  spot  chosen  by  him  for 
making  his  beta  comes  within  the  statute.  I  agree 
that  this  decision  does  not  affect  bets  made  in  the 
rtreet,  or  isolated  transactions  of  that  nature.  If 
the  parties  had  merely  gone  to  Hyde-pork  and  met 
there  by  chance,  and  then  made  a  bet,  there  would 
he  good  gronnds  for  Mr.  Salter's  argument ;  but 
the  evidence  shows  that  such  was  not  the  case,  but 
that  the  deft,  habitually  resorted  to  this  place  for 
betting  purposes.  Under  these  circumstances  the 
TOle  must  be  made  absolute  to  enter  the  verdict  for 
the  pit 

Rale  abtoluU. 

COXT&T    OF    EZCHEaVEB. 

Btporteil  br  F.  Bauxx  aqa  H.  Lkicu,  £s4r>.,  lianlaters-at-Ltw. 

Monday,  May  2, 18C4. 

Yocso  (app.).t7.  Edwards,.  Surveyor  of  the  Corpo- 
ration of  Stockton-on-Teeis  (resp.) 

Jjieal  Improoemtat  Act — Validity  of  bye-law— Comic- 
lion  ly  justices  for  infringement  of— Local  Govem- 
"oMt  Act  1858  Oil  i-  22  Vict.  c.  98,  ».  84). 

■A  heal  board  of  health,  by  one  of  its  hye-hms,  imposed 
(ontiming  pecuniary  penalties  upon  any  person  who 
dwnld  "  amstruet  any  works,  or  do,  or  omit  to  do,  any 
an,  or  to  cxfnqtly  teitn  any  requirement  of  the  board,  or 
dmddmake  wny  alteration  in  any  toorhs  after  eon^le- 
lion,  or  anu  deoiation  from  or  afteration  ta  any  plan 
oj^^roved  by  the  board,  whether  'in  -new  or  existing 
ovib&ngt,  contrary  to  the  jmmisions  therein  containeil, 
or  do  any  act,  nuUter,  or  thing  contrary  to  the  bye-laws 
xodi  KMsr  the  authority  of  sect.  M  of  the  Local 
GoamnwiK  Act  1858  (21  ^-  22  Vict.  c.  98),  or  omit, 
legltcl,  or  fail  to  perform  and  execute  any  of  the 
mrtt,  matter*,  or  things  required  by  such  bye-lams,  or 
in  OK),  mammt  transgress  the  sameiye-laics  or  any  of 


them  i"  and  the  board  by  tJie  same  bye-law  were  em- 
powered  to  remove,  alter,  pull  down,  or  otherwise  ileal 
with  such  works  as  the  case  might  require  : 

Held,  that  a  conviction  by  Justices,  imposing  a  pecuniary 
peimlty  on  the  app.  under  the  alxive  bye-law,  was  bad; 
tiirji  bye-law  lietng  ultra  vires,  and  lieyond  the  autho- 
rity conferred  on  the  heal  board  by  the  Local  Gdbern- 
ment  A'ct  18.>8  (21  j-  22  Vict.  e.  98),  s.  84. 

Special  case  by  justices  of  the  borough  of  Stock- 
ton-on-Tees (under  20  &  21  Vict.  c.  43,  8.  43),  which 
stated  in  substance  as  follows : 

At  a  petty  sessions  of  the  borough  on  thc27th  Jtdy 
18(i3,  a  complaint  was  made  by  resp.,  the  borough 
surveyor,  against  the  app.,  under  the  bye-laws 
mode  in  pursuance  of  the  Stockton  Extension  and 
Improvement  Act  18.">2,  and  the  various  Acts  Incor- 
porated therewith,  for  having  within  six  months 
then  lost  past  unlawfully  proceeded  to  the  construc- 
tion of  certain  works  on  a  certain  piece  of  ground 
there  (describing  it)  without  having,  previously  to 
the  commencement  of  such  works,  deposited  the 
plans  or  given  the  notices  required  by  the  bye-laws 
made  in  pursuance  of  the  before-mentioned  Acts. 

The  bye-laws  considered  to  have  been  infringed 
were  the  2 1st  and  26th. 

By  the  21st,  every  person  intending  to  erect  any- 
new  building  is  required  to  give  sixteen  clear  days* 
notice  to  the  local  board  of  such  intention  by  writing, 
and  at  the  same  time  to  leave  at  the  office  of  the 
local  surveyor  detailed  plans  and  sections  of  every 
floor  of  such  intended  new  building  drawn  to  a  scale 
prescribed  therein,  and  otherwise  as  therein  is 
specified. 

Bye-law  2G  was  as  follows : 

The  local  board  shall,  by  their  onlar  approvs  or  dlnpprove 
of  the  propoHed  new  works  or  bnlldlnjcs  within  the  times 
severally  HpeclHed  herein  for  the  depoKit  of  notices  thereof, 
but  if  the  owner,  or  person  intending  to  couatmct  any  new 
street,  or  erect  any  new  baildinj^s,  fall  to  give  the  notices 
herein  required,  or  proceed  to  the  execution  of  any  of  thn 
works  before  the  expiration  of  such  notices  without  the 
approval  of  the  local  board ;  or,  if  any  such  owner  or  perscQ 
shall  construct,  or  cause  to  be  constructed,  any  works,  or  do 
any  ort,  or  omit  to  do  any  act,  or  to  comply  with  anif  rtqnlre- 
menl  of  the  toeal  board,  or  ahatl  tnale  <uiy  alteration  in  anif 
ttorki  qftfr  tlujf  hare  been  eomplHfd,  or  make  any  devioHon 
/rom  or  alteration  in  any  vorkt  after  tliey  hart  been  completed, 
or  mate  any  deeiatton  /rotn  or  alteration  ra  any  plan  which 
hat  been  tubmuted  to  and  approved  by  the  local  board,  whether  in 
new  or  existing  buddings,  contrary  to  tite  procieiont  herein  ecn- 
talued,  or  do  any  aot,  matter,  or  thing  contrary  to  the  bys- 
laws  made  under  the  authority  of  the  :Uth  section  of  the 
Lojal  Uoverament  Act  18W,  or  omit,  neglect,  or  fail  to  do, 
perform  and  execnte  any  of  the  works,  matters,  or  things 
required  by  such  bye-laws,  or  any  of  them,  or  in  any  man- 
ner transgress  the  same  bye-laws,  or  any  of  them,  he  shall 
be  llairte  for  each  oltence  to  a  penalty  of  not  exceeding  6f., 
and  he  shall  pay  a  further  stun  not  exceeding  40s.  for  each 
and  every  day  during  which  such  work  shall  continue  to 
remain  contrary  to  ue  said  provisions,  and  the  local  board 
may,  if  they  stiall  think  fit,  cause  such  work  to  be  removed, 
altered,  polled  down,  or  otherwise  dealt  with  as  the  case  may 
require,  and  the  expenses  incurred  by  them  in  so  doin^ 
shall  be  repaid  by  the  offender,  and  lie  recoverable  from 
him  In  a  summary  manner  as  provided  by  the  Public  Health. 
Act  1848. 

On  the  hearing  of  the  complaint  it  was  proved, 
and  the  justices  found  as  a  fact,  that  the  app.,  on  or 
before  March  27,  1863,  deposited  plans  and  notices, 
which  were  rejected  on  that  day  by  the  local  board 
of  health ;  that  on  or  before  April  24,  18G3,  he 
deposited  amended  plans  and  another  notice,  which 
were  rejected  on  that  day ;  and  that  on  or  before 
l^y  8,  18(!3,  and  more  than  sixteen  clear  days 
before  any  buildings  were  commenced,  he  again 
deposited  the  plan,  to  which,  as  he  alleged,  was 
attached  the  old  notice  dated  20th  April,  but  the 
notice  attached  to  the  plan  produced  before  the 
justices  was  a  notice  written  the  day  before  the 
hearing,  and  substituted  by  the  app.  for  the  notice 
of  April  20,  which  had  been  destroyed. 

The  local  board  of  health  rejected  the  said  plan 
on  May  8, 1863,  on  the  ground  that  the  buildings  as 
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shown  thereon  would  project  beyond  tlie  adjoininf; 
houses,  and  that  it  was  desirable  that  the  line  of 
houses  in  the  street  as  at  present  laid  down  should 
be  preserved ;  and  the  app.  coiniuenccd  building  a 
house  and  other  erections  without  depositing  any 
other  plans  or  notices,  and  without  the  sanction  of 
the  board.  The  board  by  their  order  disapprored  of 
the  proposed  new  works  within  the  times  severally 
specified  in  the  bye-laws  for  the  deposit  of  notices 
thereof,  and  the  justices  found,  as  a  fact,  that  app. 
had  proceeded  to  the  construction  of  certain  works 
without  having  previously  thereto  deposited  the  plans 
and  given  the  notices  required  by  the  said  bye-laws. 

It  was  objected  on  app.'s  part  that  no  penalty 
could  be  inflieteil  on  him,  inasmuch  as  a  bye-law 
similar  to  a  certain  extent  to  this  2iith  bye-law 
which  contained  the  penalty,  had  been  held  to  be 
had,  so  far  as  concemc<l  the  power  therein  contained 
for  removing,  altering,  palling  down,  or  other- 
■wite  dealing  with  works,  and  that  bye-law  26 
■was  equally  bad,  and  that  a  bye-law  bad  in  part 
•was  bad  as  to  the  w^hole  ;  but  the  justices,  without 
deciding  whether  the  2Gth  bye-law  was  or  nut  bad 
in  part,  decided  that  they  had  power  under  it  to 
inflict  a  penalty,  and  they  thereupon  convicted  the 
app.  of  the  offence  'charged  against  him,  and 
adjudged  him  to  pay  a  fine  of  10s.  and  21.  15s. 
for  costs,  accordingly. 

One  of  the  questions  of  law  for  the  opinion 
of  the  court  was,  whether  the  26th  bye-law  was 
had,  either  wholly  or  in  part,  and,  consequently, 
"whether  the  justices  were  justiJBed  in  inflicting  any 
penalty  by.  virtue  thereof  ? 

On  the  case  coming  on  for  hearing  on  20th  Jan. 
last,  the  Court  of  Ex.  ordered  it  to  be  remitted  to 
the  justices  to  be  amended  by  stating  the  grounds 
upon  which  the  plans  deposited  were  rejected  by 
the  local  board.  The  justices  accordingly  on  the 
JCth  Feb.  amended  the  case  by  stating  the  grounds 
of  rejection  as  above  mentioned. 

Manitty,  Q.C.  (with  him  Prideaux)  for  the  app. — 
By  sect.  31  of  the  Local  Government  Act  18.58 
(21  &  22  Vict.  c.  OSI,  local  boards  are  empowered  to 
make  bye-laws  with  respect  to  the  four  following 
matters,  viz. :  first,  the  level,  width  and  construction 
of  new  streets ;  secondly,  the  structure  of  walls  of 
new  buildings ;  thirdly,  the  sufficiency  of  the  space 
about  buildings  with  regard  to  ventilation  ;  fourthly, 
the  drainage  of  buildings,  &c. ;  and  they  may  pro- 
vide for  the  observance  of  the  same  by  necessary 
provisions  as  to  giving  notice,  depositing  plans,  &c., 
and  as  to  the  power  of  the  board  to  remove,  alter,  or 
pull  down  any  work  begun  or  done  in  contravention 
of  such  bye-laws.  The  question  here  was,  whether 
bye-law  26  was  a  valid  bye-law.  The  app.  had 
deposited  and  given  the  requisite  plans,  sections 
and  notices  three  several  times,  in  compliance  with 
bye-law  21,  and  three  times  had  they  been  rejected 
without  any  ground  being  assigned  for  such  rejec- 
tion. This  was  an  attempt  on  the  part  of  a  local 
board,  similar  to  that  made  in  Brown  r.  T/ie  Local 
Boardof  Health  of  Holyhead,  7  L.  T.  Rep.  N.  S.  332  ; 
82  L.  J.  25.  Ex. ;  1  H.  &  C.  601,  to  take  a  ^rson's 
land  from  him  without  paying  for  it ;  but  this  court 
decided  there  that  land  taken  'must  be  paid  for. 
Bye-law  83  in  that  case,  which  was  very  similar  to 
the  2Gth  bye-law  here,  was  held  to  be  tmm  vires  and 
bad,  and  it  is  submitted  that  this  bye-law  is  also 
Itad.    But  if  it  be  good,  app.  has  not  contravened  it 

MeU'uh,  Q.  C.  (with  him  Davuori),  contra,  for  resp. — 
The  local  board  proceeded  and  now  rely  on  sect.  28  of 
the  Local  Goremment  Act  Amendment  Act  (21  & 
25  Vict.  c.  61),  which  prohibits  any  house  or 
building  forming  part* of  any  street  within  the  dis- 
trict of  any  local  board  being  brou^t  forward 
beyond  the  front  wall  of  the  house  or  building  on 


either  side  thereof,  without  the  previous  unctioii 
of  such  local  board.  It  was  because  the  app.'s  pUm 
contravened  that  section,  and  projected  beyond  the 
street  line,  that  they  were  rejected,  and  not  bectiue 
they  did  not  comply  with  the  bye-law.  App.  then 
proceeded  to  bnild,  and  the  boaid  say  he  was  wrong 
because  no  plans  were  deposited.  App.  is  liiUe  to 
a  penalty  under  the  bye-laws  by  virtue  of  sect  34 
of  21  &  22  Vict.  c.  98,  although'none  is  inflicted  by 
sect.  28  of  the  subsequent  Amendment  Act.  Tbe 
real  question  is,  whether  this  last-mentioned  section 
has  been  infringed  by  app.'s  building  beyond  the 
street  line.  [Bramwem,  B. — What  we  have  to 
decide  in  truth  is,  whether  the  26th  bye-Uw  ii 
good.]  The  real  decision  in  the  Holyhmd  case, 
which  has  been  cited  contra,  was  that  ue  bye-liw 
did  not  refer  to  an  old  building.  Moreover,  a  bye- 
law  may  be  good  in  part,  and  bad  in  part ;  and  this 
bye-law  is  go(Kl  so  far  as  relates  to  new  buildiogi. 
[Bbamwell,  B. — Is  this  bye-law  which  gives  4e 
board  a  general  power  of  disapproval  without  assign- 
ing any  reason,  a  good  bye-law  under  an  Act  of 
Parliament  which  saj'S  the .  board  may  make  bjr^ 
laws,  with  power  to  enforce  the  observance  of  tton 
in  respect  to  four  particular  matters  ?  Under  thii 
bye-law  the  board  may  enforce  anything.  Kit- 
Tix,  B. — ^The  substantial  question  is,  hare  tbc 
justices  any  jurisdiction  ?]  "These  are  not  the  tff- 
laws  of  this  particular  board  only,  but  the  genotl 
bye-laws  issued  by  authority  by  all  local  boBih. 
The  bye-law  may  be  good  and  uc  conviction  U 

Manisty  in  reply. — The  case  contains  no  rasm 
of  the  24  &  25  Vict.  c.  61,  and  the  convictioii  re 
not  under  that  Act,  but  tuder  this  bye-law. 

PoM,ocK,  C.  B.^We  are  all  of  opinion  that  tfcf 
conviction  is  bad,  the  bye-law  being  uUra  tirtt.  and 
beyond  the  authority  conferred  on  the  board  by  tbe 
Local  Government  Act  1858. 

Martin',  Braitwell  and  Pioott,  BB.  concmnd. 

Judr/ment  for  the  app. ;  conviction  qttatktd  M 
costs. 

Attorneys  for  app.,  Bollingt,  Sliarp  and  VltAmi, 
1,  Field-court,  Gray's-inn,  agents  for  JMMi  "^ 
Trotter,  Stockton-on-Tees. 

Attorney  for  reaps.,  PeiHnt,  13,  Great  Jsmo- 
street,  Be<lford-row,  agents  for  H.  G.  Faber,  Stock- 
ton-on-Tees. 

The  case  of  Webster  (app.)  v.  Edimrds  (mf.)  m 
a  similar  case,  and  followed  tbe  above  decuioo. 


CROVnH  CASES  •RBHKRVBP. 

KeporUil  by  J.  TnoMraos,  Esq.,  BuTitfOHU-Law. 
Saturday,  Nov.  12,  1864. 

(Before  Pollock,  C.  B.,  Willbs,  J.,  Chaxxeu,  Rr 
Bvlbs,  akp  Susk,  JJ.) 

ReO.  I'.TCBEIIFIELD. 

ConttcMe—AaauU—Extaaitm  of  duty— Evident  f 
to  citaracttr  of  party  being  arrested. 

Upon  an  indictment  for  assatdting  a  constable  u  t^ 
extaUion  of  his  ditty,  it  appeared  that  the  assaJt  toe 
committed  tchibt  the  comtable  was  aitemptimg  to  omit 
the  accused  upon  suspicion  of  kaeinp  stola  v 
larch  trees  (unrfer  the  value  of  II.')  tpAuA  Ae  off^ 
was  carrying.  To  dune  thai  the  constable  was  jestifti 
in  suspecting  the  accused,  the  ctmnsd  forthtf*"^- 
(ton  asked  the  constable,  in  his  examtnaliai  ■■  t^^' 
"  What  did  yarn  know  had  been  the  prisoner's  pnriou 
character  t"  The  constable  r^Hed,  "JL-mwhimtak' 
very  bad  character,"  and  was  proceedtng  to  ""^ 
previous  convictions,  when  he  was  stepped  t»  tir 
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ground  that  parol  evidence  of  stuA  convictions  was 
imdmitsibh,  but  in  answer  to  a  question  from  the 
taumdfor  the  prosecution,  he  said  lie  had  seen  the 
accused  in  the  Court  of  Qmrter  Sessions,  and  be/ore 
the  nagistnites  <nt  one  oecarion : 

Held,  that,  although  the  constable  might  lie  examined  in 
ckUf  at  to  the  gemercd  lAaracter  of  tite  accused,  lie 
euud  not  be  asked  in  chief  as  to  the  grounds  of  his 
aapiaon,  and  therefore  that  the  question  and  answer 
as  to  the  grounds  of  tlie  constable's  suspicion  were 
improperlg  admitted. 

Cue  stated  for  the  opinion  of  this  court  at  the 
General  Quarter  Scggions  of  the  peace  for  the 
county  of  Gloucester  holden  on  the  'iiih  Juno  I8&(. 

niomai  Tuberfleld  was  tried  before  me  on  an  in- 
dictment which  in  the  first  count  charj^d  him  with 
nnlawfttlly  and  maliciously  wounding  Nehemiah 
Fhilpott:  in  the  second  count  with  inflicting  on 
Nehemiah  Philpott  grievous  lx>dily  harm :  in  the  third 
coant  with  assaulting  and  beating,  wounding  and  ill- 
treating  Nehemiah  Philpott  and  occasioning  bodily 
lunn  to  him :  in  the  fourth  count  with  assaulting 
and  beating  Nehemiah  Philpott,  a  peace  officer,  to 
wit,  a  constable,  in  the  due  execution  of  his  office : 
a  fifth  count  charged  a  common  assault. 

Id  opening  the  case  the  counsel  for  the  prosecu- 
tion stated  that  the  prisoner  assaulted  the  constable 
Philpott  in  resisting  an  attempt  to  arrest  him  on  a 
rtasonable  suspicion  that  a  felony  had  been  com- 
mitted by  the  prisoncf.  From  the  evidence  it  ap- 
peared that  on  the  Sth  May  the  constable  Philpott 
being  on  duty  and  standing  at  a  public-house  saw 
die  prisoner  and  another  man  go  up  to  the  house, 
the  prisoner  carrying  a  bimdle  of  larch  trees  which 
appeared  to  have  been  just  pulled  up;  the  constable 
looked  at  the  bundle  and  asked  where  the  trees 
came  from.  The  prisoner  replied  in  very  coarse 
words  and  did  not  answer  the  question.  The 
constable  told  the  prisoner  he  thought  he  had  stolen 
them.  To  this  the  prisoner  nude  no  reply,  but  took 
vp  the  bundle  and  went  along  the  road.  The  con- 
stable followed  and  overtook  him  and  told  him  he 
aboold  detain  him  until  he  made  some  inquiries 
about  the  trees.  The  prisoner  refused  to  go  with 
the  constable  to  the  police-station.  The  constable 
then  took  hold  of  the  prisoner  by  the  collar  and  told 
him  he  should  detain  him  and  take  him  to  the  station. 
Besisting  this  and  another  attempt  to  arrest  him, 
the  prisoner  assaulted  and  beat  the  constable,  inflict- 
ing a  very  severe  wound  on  his  head. 

Evidence  was  given  showing  that  the  larch  trees 
had  J>een  stolen  from  a  plantation  in  the  neighbour- 
hood and  were  worth  fourpence  apiece.  The  number 
of  trees  was  eight. 

In  the  examination  in  chief  of  the  constable 
Philpott,  the  counsel  for  the  prosecution  asked  this 
qoestion,  "What  did  you  know  had  been  the 
prisoner's  previous  character?"  To  this  question  the 
prisoner's  counsel  objected  and  urged  that,  except 
in  a  few  cases  specially  provided  for  by  statute,  the 
law  does  not  permit  a  prisoner's  previous  character 
to  be  given  in  evidence  against  him.  The  counsel 
forthe  prosecution  argued  that  theprisoner's  previous 
character  applied  so  directly  to  the  issue  whether 
the  constable  had  reasonable  ground  to  suspect  that 
a  felony  had  been  committed  by  the  prisoner  as  to 
make  evidence  of  it  admissible.  I  permitted  the 
question  to  be  put.  The  answer  was,  "I  knew  the 
prisoner  to  be  a  very  bad  character."  The  constable 
was  prtx:eeding  to  mention  previous  convictions, 
when  he  was  stopped  on  the  ground  that  parol 
evidence  of  previous  convictionscould  not  be  received. 
In  answer  to  questions  from  the  counsel  for  the  pro- 
secution the  constable  said  :  "  Before  the  Sth  May  I 
had  seen  him  (the  prisoner)  in  this  court  and  before 
the  magistrates  on  one  occasion."  Cross-examinedon 
this  pc^t  he  said,  "  I  saw  him  in  the  other  court  at 


the  lost  quarter  sessions ;  I  gave  evidence  against 
him ;  he  was  acquitted." 

At  the  close  of  the  case  for  the  prosecution  the 
prisoner's  counsel  submitted  that,  as  there  was 
nothing  to  justify  the  constable's  suspicions  but  his 
knowledge  of  the  prisoner's  character  and  the  pos- 
session of  the  larches  freshly  uprooted,  and  as  the 
larches  were  of  less  value  than  one  pound,  the 
constable  could  not  have  had  reasonable  ground  to 
suspect  that  a  felony  had  been  committed  by  the 
prisoner,  and  that  there  was  no  case  to  go  to  the 
jury.  Anticipating  this  objection  the  counsel  for 
the  prosecution  had  in  opening  the  case  suggested 
that  the  larches  might  have  been  severed  by  some 
person  and  aftcrwai^ds  stolen  by  the  prisoner.  lie 
had  also  drawn  my  attention  to  the  32nd,  33rd,  and 
3Gth  sections  of  tho  Larceny  Act  of  IStil,  24  &  2i> 
Vict.  c.  06 ;  and  the  20th  and  21st  sections  of  the  Act 
relating  to  malicious  injuries  to  property,  24  &  25 
Vict.  c.  97,  and  suggested  that,  foraught  that  appeared 
to  the  constable  at  the  time  of  the  attempt  to  arrest 
the  prisoner,  the  eight  larches  might  have  been  pro- 
perty, or  part  of  property,  in  respect  of  which  some 
one  or  more  of  the  felonies  described  in  those  sec- 
tions had  been  committed  by  tho  prisoner.  It  did 
not  appear  at  the  trial  whether,  at  the  time  of  the 
arrest,  the  constable  knew  the  value  of  the  trees. 
Tho  counsel  for  the  prosecution  also  argued,  that 
even  if  the  constable  was  not  justified  in  arresting 
the  prisoner,  greater  violence  was  used  than  was 
necessary  to  resist  the  attempt  to  arrest  him.  I 
thought  there  was  a  case  for  the  consideration  of  the 
jury,  and  in  summing  up  I  submitted  to  tliem  in 
writing  two  questions : 

The  flrst  question  was,  "  Do  you  think  that  the 
constable  had  reasonable  ground  for  suspecting  that 
a  felony  had  been  committed  by  the  prisoner  ?  " 
The  answer  of  the  jury  to  this  question  was  "  Yes." 

The  second  question  was,  "  Do  you  think  that  the 
prisoner  used  more  violence  than  necessary  to  resist 
an  unlawful  attempt  to  arrest  him  ?  "  To  this  ques- 
tion the  answer  of  the  jury  was  "  No." 

The  jury  then,  under  my  direction,  returned  a 
verdict  of  "  guilty,"  and  I  respited  the  judgement 
and  remanded  the  prisoner  to  the  gaol,  in  order  that 
the  opinion  of  the  Justices  of  cither  Bench  and  the 
Barons  of  the  Exchequer  might  be  taken  oa  two 
questions : 

1.  Was  evidence  of  the  constable's  knowledge,  at 
the  time  of  the  attempt  to  arrest  the  prisoner,  of  the 
prisoner's  character  properly  admitted  ? 

2.  Was  there  evidence  sumcient  to  be  left  to  the 
jury  that  the  constable  had  reasonable  ground  for 
suspecting  that  a  felony  had  been  committed  by  the 
prisoner?  Jajces  Fkascillos, 

Chairman. 

Sawyer  for  the  prisoner. — ^The  conviction  cannot 
be  sustained.  It  was  contended  for  the  prosecution 
that  the  police-constable  had  reasonable  grounds 
for  believing  that  a  felony  had  been  committed, 
because  he  knew  the  prisoner  to  bear  a  bad  character ; 
and  further  it  was  said  that  the  trees  might  have 
lieen  severed  from  the  soil  by  somebody  else,  and 
that  tho  prisoner  might  have  obtained  possession 
afterwards,  and  so  been  guilty  of  a  larceny.  Neither 
of  these  positions  is  tenable.  To  constitute  a  steal- 
ing within  the  24  &  25  Vict.  c.  96,  s.  32,  the  trees 
must  exceed  the  value  of  1/.,  but  here  they  are  much 
below  that  value.  Neither  does  the  case  fall  within 
sects.  33  or  3G.  Again,  to  make  the  case  a  felony 
under  under  sect.  20  of  the  24  &  23  Vict.  c.  97 
(Malicious  Injury  to  Property  Act),  the  injury  done 
must  exceed  the  value  of  M.  No  felony  was  com- 
mitted, and  the  jury  have  found  that  the  prisoner 
did  not  use  more  violencp  than  necessary  to  resist 
an  unlawful  attempt  to  arrest  him.  Assuming  the 
policeman  to  have  been  in  the  execution  of  his  duty 
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in  arresting  the  prisuner,  the  conviction  cannot  be 
supportcil,  because  the  evidence  of  the  pritoner's 
character  given  by  the  constable  was  inadmissible. 
The  effect  of  it  was  to  damage  and  prejudice  the 
defence  of  the  prisoner.  The  24  &,  25  Vict.  c.  9B, 
8.  116,  carefully  guards  against  the  charge  of  a 
previons  conviction  being  stated  to  the  jury  until 
the  prisoner  has  been  found  guilty  of  the  offence 
chorgetl  in  the  indictment.  This  is  the  general 
course  of  proceeding,  not  to  allow  a  prisoner's  defence 
to  be  prejudiced  by  any  evidence  of  the  prisoner's 
previous  character:  (Best  on  Presumptions,  Jill  ; 
1  Phil,  on  Evid.  499.)  The  prisoner's  bad  character 
formed  no  ingredient  in  this  case.  If  a  policeman  is 
allowed  to  say  generally,  "  I  know  the  man  to  be  a  bad 
«haractcr,"  that  so  prejudices  the  defence  that  the 
prisoner's  counsel  is  forced  to  call  on  him  to  state  the 
grounds.  No  definite  meaning  can  attach  to  the 
general  imputation  of  bad  character.  It  may  mean 
a  man  is  a  drunkard,  or  that  he  has  deserted  his 
wife,  or  anything  else  that  is  morally  wrong. 

Gilmore  Evatu  for  the  prosecution. — ^The  evidence 
objectctl  to  was  admissible.  The  question  was  not 
as  to  the  innocence  or  guilt  of  the  prisoner,  but 
whether  the  constable  had  reasonable  or  probable 
cause  to  suspect  the  prisoner  of  having  stolen  the 
larch  trees.  The  case  of  an  action  for  malicious 
prosecution  is  analogous,  and  in  such  a  case  the 
deft,  may  lay  before  the  jury  all  the  circumstances 
which  actuated  him,  that  the  jury  may  judge 
whether  he  was  acting  maliciously  or  not.  Here  the 
policeman  had  a  right  to  say  what  he  knew  of  the 
case  and  of  the  man.  Every  circumstance  was  ma- 
terial, and  the  grounds  of  his  suspicion  were  neces- 
sarily stated.    The  cases  of 

Wiawms  V.  Oass,  2  Car.  ft  K.  422 ; 

JTom  V.  Ward,  27  L.  J.  443,  Ex. ; 

/feflwv.  J/<iri«,80  L.J.389,  Ex.;4L.T.Bep.N.S.805. 

Allm  V.  Wright,  8  Car.  &  P.&ii ; 
show  the  degree  of  particularity  admissible.  The 
value  of  the  evidence  is  not  the  question :  (Hawk. 
F.  C.  bk.  2,  cap.  12,  s.  8.)  If  a  policeman  is  not' 
allowed  to  consider  the  previous  character  of  a  person 
whom  be  arrests  in  the  execution  of  his  duty,  the 
consequences  will  be  very  serious ;  and,  if  he  is, 
why  may  he  not  state  them  ? 

Pollock,  C.B.— We  are  all  of  opinion  that  this 
question  ought  not  to  have  been  put  to  Uic  police- 
man. The  question  is,  "  What  did  you  know  had 
been  the  prisoner's  previons  character  ?"  The  an- 
swer of  the  constable  is,  "I  knew  the  prisoner  to  be 
a  very  bad  character."  The  question  is  not  limited 
to  what  the  witness  knew  of  the  prisoner,  but  what 
he  knew  of  the  prisoner's  character.  The  witness 
was  entitled  to  say  that  he  entertained  reasonable 
grounds  for  suspecting  him  of  having  stolen  the 
trees,  but  that  did  not  justify  him  in  going  into 
those  grounds.  It  was  open  to  the  other  side  to  go 
into  them.  In  the  first  instance  we  think  that  the 
question  ought  not  to  have  been  put,  and  certainly 
the  answer  of  tlie  policeman  as  to  the  grounds  of 
suspicion  ought  not  to  have  been  given.  The  ob- 
ject of  the  law  in  precluding  such  evidence  is  to 
prevent  any  evidence  coming  out  so  as  to  prejudice 
the  ivisoner  in  his  defence.  We  think,  Uierefore, 
this  conviction  cannot  be  sustained.  < 

ConvktioH  qiuaheJ. 


Rbo.  v.  Mctteks. 
A'tiMonce — Workiny  quarries — Eeidaa. 

An  indictment  charged  the  dejt.  tcith  warkiiig  qtarria 
of  stone  near  to  public  streets  and  dweJling-hoiuts,  <ui 
unlawJuUjf  and  injuriottsli/  throwing  and  diidurjiig 
piecrs  oj  rock  and  stones  into  and  upon  the  strtits  and 
dioelling-houses,  whereby  the  street*  were  rtnJtni 
unsafe  for  passengers  and  the  dicelling-houies,  and  At 
inhabitants  tctre  injured,  ^-c.  Other  cormU  of  tkt 
indictment  charged  the  deft,  with  negligence  in  Ik 
working  of  quarries.  OnUeCtlh  Mag  the  deft,  caimd 
a  number  of  stones  and  piece*  of  tick  to  be  tknm 
from  a  quarrg  by  blasting  it;  a»d  it  was  pmei 
by  one  witne**  that  a  piece  was  therAy  cast  inttlta 
bedroom  in  a  house  in  a  street  near  the  qtarij; 
by  another,  that  a  piece,  ten  inches  by  sectn  m 
eight  indies,  teas  throicn  into  his  garden;  i) 
another,  that  a  piece  struck  his  horse  in  the  tinri; 
and  by  two  witnesses,  that  many  stone*  fell  into  Ik 
adjacent  street*. 

On  a  case  reserved  as  to  whether,  upon  these  facts,  ik 
deft,  could  properly  be  convicted  upon  the  inJictmal: 

Held,  tliat  he  was  rightly  convicted. 

Case  reserved  at  the  Devon  Quarter  Scssuns,  for 
the  opinion  of  this  court. 
Henry  Mutters  was  indicted  and  tried,  for  tbat, 
First  count : 

ThAt  itTorquy  on  the  ClbMaylMt,  be  did  sear  to  £«■ 
irabUc  streetii,  being  the  Queen's  common  hi«bwe]na,  sndil* 
near  certain  dwelling-honaea,  work,  manage  and  nae  ctnA 
qnarriea  of  stone,  and  did  nnlawfnily  and  tninriomlT  *■(, 
uuaw  and  disoliarge  divera  large  piece*  of  roelc,  and  £na 
other  large  atone*  in,  into,  throogh  and  upon  Ihi  aU 
dweUing-hoosea.  and  in  and  npon  the  said  highmys,  andU 
unlawfully  and  in]nriously  nilTer  and  permit  the  aaid  stcaa 
sod  tocka  to  remain  oo  the  aaid  highways  for  aeveral  hen 
whereby  the  aaU  dweUlng-bouseB  were  grMtty  injured,  iis 
the  inhabitants  put  into  great  fear  and  wiger,  and  wbtnby 
the  aaid  hlghwaya  were  rendered  unaafe  for  paaaengen,  wi 
were,  by  the  oontinoanoe  and  remaining  of  the  aaid  pelee*  at 
rock  and  atone*,  obsUucled. 

Second  count  : 

Tliat  be  dkl  so  negligently,  earslaaaly.  Ac.  manage,  <ak, 
and  use  certain  qnarriea  of  atone,  aa  to  oaaae  dlren  lai(a 
pieces  of  atone  to  tie  thrown  and  diachazged  upon.  Into  aal 
through  certain  dwelllng-houaea,  wttereby  the  aaid  dwtlBac- 
honaes  were  injured,  aiid  the  lire*  and  propertiea  of  Bcr 
Majesty'a  aubjeeta  put  in  peril  and  andaogarad. 

Third  count : 

That  he  did,  near  certain  streets  and  highways,  so  nafS- 
gontly  manage,  work  and  uae  certain  qnarriea  of  stcoe  a  )• 
cause  diTers large  pieces  of  atone  to  be  thrown  and  diaebaijii 
in  and  upon  the  aaid  streeta  and  hlghwaya,  and  did  aiiiiar  Aa 
said  pieoea  of  atone  to  remain  npon  the  aai<!  highways  fv 
acTeral  hours,  whereliy,  by  the  tlirowing  and  diacliai]|Ui(  rf 
the  said  pieces  of  atone  on  the  aaid  hlghwaya.  the  raiaaga  <t 
Her  Majeaty'a  aubjeeta  was  rendered  unsafe  and  oangenaa 
and  the  said  hlghwaya  were  by  the  said  pieoea  of  atma  li[k( 
thereon,  obatmeted. 

The  deft,  was  (x>nvictcd,  and  the  judgment  os  the 
conviction  postponed  in  order  to  obtain  the  opinim 
of  the  Criminal  Court  of  Ap}>eal  on  the  foUoving 
facts.  He  was  discharged  on  recognisance*  U> 
appear  and  receive  judgment  when  called  \ipoa. 

The  prosecutors  were  the  Load.  Board  cdf  Hetltk 
in  Torquay.  The  following  witnesses  were  ex- 
amined. 


George  Bayea  said : — I  am  a  UHor  Uving  at  Kci  1,  i 
terrace,  on  toe  Warren-hill,  in  Torquay.  I  awoke  ahaai* 
quarter  to  eight  o'clock  on  the  morning  of  the  *th  May;  t 
saw  something  falling  down,  it  was  a  sKme  about  twktf 
pounds  weight. 

Jemima  Book  said:— I  was  in  my  bedroom  in  Ahna-tamA 
on  the  morning  of  the  6tb  Hay.  One  atone  came  into  By 
iMdroom;  Iwaainbad.  The  stone  came  three  or  four  Inches 
from  the  bed. 

WaUar  Myera  aaid:— I  live  at  Ko.  1,  Ahna-terraee.  On  tha 
morning  of  the  6th  Hay  I  had  a  borae  and  cart  in  the  Book- 
road,  t  heard  aome  atonea  fall ;  there  vera  mora  atonn  ihaa 
one ;  some  pitched  agataiat  the  wall  There  ia  a  good  Hi  of 
traflic  There  are  seaoula  there  to  which  (diiUra  ga  <M 
atone  atmck  my  horae'a  foot 

Ueorge  Doooh  aaU:— I  lire  in  Swsa^tnMcalts'VaR*- 
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[C.  Cab.  R. 


Ull  In  TonpuiT.  On  the  morning  of  the  6th  May,  a,  large 
•toM  pat  of  the  rack,  lome  ten  ioohee  b j  six  or  eight,  fell  oo 
Uirn,  StalTa  wall  and  pllohad  In  my  garden.  There  was  a 
•bower  of  atones,  small  ones.  I  heard  a  report  of  blasting 
jut  at  that  time. 

Edvard  Appleton  said: — I  am  sorreyor  to  the  local  board 
of  health  at  Torquay.  The  plan  produced  (and  which  is  the 
plan  annexed  to  this  oaee)  is  a  correct  plan.  Swan-street,  shovm 
CO  the  plan.  Is  an  old  street.  The  hoiute  where  Mr.  Doueh, 
th*  last  wttneas  Urea,  la  an  old  house.  Ilie  Book-road  shown 
<n  the  plan  Is  In  part  dedksoted  to  the  public  St  Lake's 
■ehools  oaTe  been  ballt  mora  than  ten  yeara  Mr.  Cary  is  the 
owner  of  the  read.  On  the  (th  Uay,  I  reoelTed  Information 
Which  led  me  to  go  to  a  quarry  on  the  Wamn-hlU,  shown  on 
(he  plan,  about  nine  o'clock  in  the  morning.  I  saw  the 
prisoner  then ;  I  told  him  that  mischief  had  been  done  iu  the 
roads  beloir  1^  stones  from  the  quarry  by  the  blasting.  He 
isid  be  bad  llred  the  hole.  He  pointed  out  where  the  hole 
was;  It  waa  about  tUteen  feet  abore  the  Worren-ruad,  and 
about  ninety  or  ona  hundred  feet  above  Swan-siteet  I  did 
■at  see  any  faggots  or  planking,  He  tuld  me  that  the  bole 
was  three  feet  four  inches  in  depth,  and  that  be  had  pat  in 
elSTen  inches  of  powder.  The  depth  was  not  an  improper 
depth.  The  proper  charge  would  have  been  9ve  inches  to 
"  tiockwltl "  - 


I  wlthont  soattertng  It  I  And  that  live  Inches  la 
quita  enoo^;  eleven  inches  Is  a  great  deal  too  much.  I 
Ihlnk  If  powder  bad  been  used  at  all.  It  shoaid  have  been  used 
fa  very  small  quantltiea  Some  uf  the  houses  In  the  Bock- 
nad,  which  are  iu  that  part  of  the  ruad  shown  iu  the  plan, 
nnder  the  position  of  the  hole  which  waa  flred,  were  built 
before  that  part  of  the  hill  was  quarried,  and  the  ruad  was 
usd  for  public  trafBc  before  that, 

The  deft,  who  was  nndefended,  called  no 
witnesses. 

The  jtiry  were  directed  that,  if  they  were  of 
opinion  that  in  working  the  qoany,  stones  were 
thrown  out  upon  the  houses  and  the  roads,  and 
that  the  tise  of  tlic  houses  or  the  traffic  of  the  roads 
was  renderred  unsafe  to  such  a  degree  that  persons 
inhabiting  the  houses  or  using  the  roads  of  ordinary 
courage  might  reasonably  apprehend  injury  or 
danger,  tlaat  was  a  nuisance,  and  that  if  the  deft, 
liad  cominittcd  the  act  by  which  the  stones  were 
thrown  out  upon  the  houses  and  roads,  they  might 
find  him  guilty;  and  they  were  directed  to  find 
whether  in  the  manner  of  working  the  quarry  the 
deft,  had  been  guilty  of  negligence.  The  jury 
found  the  deft,  guilty,  and  said  they  were  of 
opinion  that  he  had  worked  the  quarry  negligently. 

The  question  for  the  opinion  of  the  Court  is, 
whether,  upon  the  facts  proved,  the  deft,  could  be 
ffoperly  convicted  upon  mis  indictment. 

B.  Andrews,  Chairman. 

.  If.  Bare,  for  the  prosecution,  was  not  called  on. 

No  counsel  uppeaxiA  for  the  prisoner. 

By  the  Couxt. — There  was  abundant  evidence 
for  uie  jury. 

Conviction  affirmed. 


Reo.  v.  James  Robehtsox. 

Demanding  monev  tuilh  nunactt — Threat  of  policeman 
wrmigfvOg  to  lock  a  man  up — 24  ^'  25  Vict.  c.  96, 
5.45. 

Ji  policeman,  late  at  night,  met  the  proieculor,  who  had 
just  parted  fmm  aftmah  in  a  street,  to  whom  he  had 
been  talking,  and  told  him  that  he  had  been  talking  to 
a  prostitute,  and  that  he  must  go  with  him  to  the  Dride- 
wieU,  and  that  the  prosecutor  was  under  a  penalty  of 
\L  for  taSidng  to  a  prostitute  in  the  street,  and  that  if 
prosecutor  would  give  him  5s.  Ac  might  go  about  his 
business.  The  prosecutor  eventuallg  gave  the  police- 
man 4s.  6d ;  but  while  tJie  policeman  was  demanding 
the  other  sixpence,  an  inspector  came  bu,  when  he 
desisted,  and  prosecutor  comjtlained  to  tlte  inspector : 

■Held,  sufficient  evidence  to  sustain  a  conviction  against 
thepottcemanfor  demanding  money  with  menaces  under 
24  {(•  25  Vict,  c  96,  s.  45.  It  is  no  answer  to  an  indict- 
ment under  this  statute  that  all  the  money  demanded 
ha*  been  obtained,  and  so  a  larceny  committed. 

'C«ee  leavrred  for  the  opinion  of   this  court  by 


the  Assistant  Barrister  at  the  Liverpool  Quarter 
Sessions. 

At  the  Court  of  Quarter  Sessions  of  the  peaces 
holden  in  and  for  the  borough  of  Liverpool,  on  iita 
18th  July  18(>1,  James  Robertson  was  tried  before 
me  upon  an  indictment  preferred  and  found  against 
hira  under  the  45th  section  of  24  &  25  Vict.  c.  96> 
which  indictment  charged  that  the  said  "James 
Robertson  with  menaces  did  feloniously  demand  of 
one  Joseph  Speck  certain  money,  to  wit,  the  sum  of 
5s.  of  him  the  said  Joseph  Speck,  with  intent  the 
said  money  from  the  said  Joseph  Speck  felonioosly 
to  steaL" 

It  was  proved,  at  the  trial  before  me,  that  at  the 
time  of  the  committing  of  the  offence  the  prisoner 
was  a  policeman  in  the  police  force  uf  the  borough 
of  Liverpool,  and  was  on  duty  in  tlie  said  borough, 
and  was  wearing  bis  uniform  and  armlet.  The 
evidence  of  the  prosecutor  Joseph  Speck  was  as 
follows :  # 

I  am  a  groom  In  the  service  of  Dr.  Vose.  I  had  been  spend- 
ing Saturday  evening  with  a  friend,  and  at  a  quarter  to  one 
o'clock  ou  Sun<lay  morning,  lutfar  June,  was  going  home  alon^ 
Hope-street  olune.  A  femaie  came  up  and  nttked  me  the  way 
to  Oxford-street  I  directed  her,  and  talked  to  her  for  two  or 
three  seconds.  I  took  no  liljerty  with  her,  and  she  left  me  and 
passed  on.  The  prisoner  came  roand  the  comer,  and  shook  \ 
hands  with  me  before  be  spoke.  I  mlHtuok  him  for  another 
olfioer  whom  1  knew.  I  said  It  was  getting  very  late,  and  I 
wanted  to  go  home,  and  turned  to  leave  him,  when  he  said, 
**  You  have  been  talking  to  a  proetltuta"  1  said,  "  I  do  not 
know  who  nhe  Is,  or  what  she  is."  Ue  said,  "  You  must  go 
with  me  to  Hotbam-street  Bridewell."  I  said  I  hsd  the  oars 
of  three  horses,  and  if  he  would  gu  with  me  to  my  master's 
and  leave  the  keys.  I  would  go  anywhere  with  htm.  He  said 
I  waa  under  a  penulty  of  IL  and  costs  for  talking  to  a  prosti- 
tute In  tbe  streets,  and  that  if  I  would  give  him  U.  I  might  go 
abont  my  business.  He  pulled  out  a  book  to  take  my  name. 
Be  asked  my  iuune,and  said  be  would  write  it  down.  He  did 
not  write  it  dowa  He  took  the  book  out  before  he  mentioned 
the  (is.  I  pulled  out  a  half-crown  and  two-shilling  piece,  and 
he  placed  it  In  his  right  hand  pocket  I  then  saw  a  man 
coming,  and  I  went  across  the  street  and  prisoner  followed. 
The  man  was  drunk.  The  prisoner  asked  him  where  was  his 
hat  and  what  officer  had  been  after  him,  and  said  he  would, 
take  us  both ;  but  he  let  the  man  go,  saying,  "  You  may  go 
about  your  business ;"  and,  to  me,  *'  I'll  stick  to  yon."  When 
tthe  man  went,  I  heard  an  Inspector's  signal-stick.  Prisoner 
then  pulled  out  the  money  and  said,  "This  is  only  a  two- 
sbilliug  piece;  I  must  have  the  other  sixpence."  1  said  I  had 
no  other  change,  only  two^hilUng  pieces.  He  then  palled  out 
two  halfpennies  to  ^ve  me  change.  I  would  not  take  It,  and 
I  did  not  give  him  Uie  stxpenca  The  inspector  then  came  up 
and  passed,  the  prisoner  saying,  "  All  tight,  air."  I  followed 
the  liispector  and  made  a  complaint  I  and  the  Inspector  went 
to  And  Superintendent  Sibbald,  and  found  him  at  Steel-street 
Bridewell,  and  when  there  the  prisoner  was  brought  in. 
Sibbald  told  him  tliat  he  was  In  onarge  for  extorting  4a  ML 
He  said.  "  If  I  have  the  money,  it  is  about  me."  Sibbald  said. 
"  You  will  have  to  be  searched."  He  put  bis  band  in  each 
trowaer's  pocket  and  pulled  out  two  halfpennies,  a  two-shiUIng 
piece  and  key.  1  gave  him  the  money  because  he  put  it  as  ib 
cliarge.    I  expected  he  was  going  to  take  me  to  BridewelL 

Upon  cross-examination  by  the  prisoner's  counsel, 
the  prosecutor  said : 

I  believed  I  could  have  been  lined  It  for  speaking  to  « 
womao,  and  was  quite  sober.    I  only  answered  the   girt'a 

auestlona  He  did  uot  charge  me  with  more.  I  did  not  throw 
own  the  money,  and  tell  hhn  to  take  it  I  did  not  say,  ■■  You 
must  liave  it  and  shall  have  it"  I  did  not  refuse  to  give  my 
name  and  address. 

It  was  further  proved  by  the  evidence  of  aa 
inspector  of  the  LiveqKKil  borough  police  fort^  that 
a  complaint  was  made  to  him  sf  the  conduct  of  the 
prisoner  by  the  witness  Joseph  Speck,  at  the  place 
where,  and  immediately  after  the  time  when  the  said 
offence  was  alleged  to  have  been  committed,  and 
that  a  two  shilling  piece  and  a  balf-a-crown  were 
found  upon  the  prisoner,  and  that  at  the  time  the 
half-crown  was  found  upon  him,  and  before  it  was 
so  found  the  prisoner  denied  having  any  such  coin 
or  money  in  his  possession. 

1.  It  was  submitted  by  the  counsel  for  the  pri- 
soner, that  the  case  proved  was  not  within  the  statute 
and  indictment,  because  the  money  was  obtiunod 
and  the  offence  completed. 

2.  That  this  was  not  a  menace  within  the  mean- 
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ing  of  the  statute,  because  the  money  was  obtained 
hy  a  threat  to  accuse  of  a  non-existing  offence. 

I  OTemiled  these  objections  and  the  jury  convicted 
the  prisoner. 

I  postponed  passing  sentence,  and  remanded  the 
prisoner  back  to  the  Lircrpool  borough  gaol,  and 
reserved  the  above  points  for  the  decision  and 
opinion  of  the  Court  of  Criminal  Appeal. 

Leofric  Temple,  Assistant-Barrister. 

Uttkr  for  the  prisoner. — It  is  submitted  that 
there  was  no  proof  of  any  "menace"  trithin  the 
meaning  of  sect.  45  of  24  &  25  Vict.  c.  9C.  A 
menace  to  accuse  of  a  crime  is  not  within  the 
section.  [W11.1.E8,  J. — Here  the  prosecutor  was 
menaced  with  imprisonment  unless  he  gave  the 
policeman  5>J  This  is  similar  to  Rex  v.  Kneicland 
and  Wood,  2  Leech  C.  C.  721,  where  a  young  woman 
was  invited  into  a  moclc-auction  room  and  against 
ker  will  compelled  to  bid  for  articles  which  were 
immediately  knocked  down  to  her,  and  on  not 
paying  for  them  she  was  threatened  to  be  taken 
to  Bow-street,  and  from  thence  to  Newgate  and  be 
imprisoned  till  she  paid  for  them,  and  after  these 
threats  a  sham  constable  was  introduced,  who  said 
that  unless  she  gave  him  a  shilling  she  must  go 
with  him,  upon  which  she  did  give  him  a  shilling 
as  a  means  of  obtaining  her  liberty,  to  avoid  being 
taken  to  prison,  and  not  from  fear  of  any  other 
personal  violence.  In  that  case  the  woman  paid  the 
sum  demanded,  because  she  was  afraid  of  being 
taken  to  prison.  [Cuanmell,  B. — ^This  is  a  statutory 
offence.  The  decision  in  that  case  was,  that  the 
facts  did  not  support  an  indictment  for  robbery  at 
common  law.]  There  must  be  an  intent  to  steal  to 
bring  the  case  within  sect.  45,  but  here  according  to 
the  dedtions  there  could  be  no  intent  to  steal. 
The  threat  to  amount  to  a  menace  witliin  the  Act 
must  be  such  that  if  the  money  had  been  obtained 
the  offence  would  amount  to  larceny.  The  menace 
must  be  such  as  would  alarm  a  reasonable  person : 

fisE  V.  Southerlott,  6  East,  126 ; 

Beg.  V.  H'aUon,  9  Ck»x  C.  C.  268 ;  1  L.  A  C.  288. 
"Wilde,  B.,  in  delivering  the  judgment  of  thecourt,  Beff. 
T.  Walton,  says :  "There  are  many  demands  for  money 
or  property,  accompanied  by  menaces  or  threats, 
which  are  obviotuly  not  criminal,  nor  intended  to  be 
made  so.  Thus,  in  a  case  of  disputed  title  to  personal 
property,  a  man  may  threaten  his  opponent  with 
personal  violence  if  he  does  not  relinquish  the  sub- 
ject of  dispute,  and  he  would  not  be  within  the 
intention  of  this  statute.  Where,  then,  is  the 
proper  limit  to  the  operation  of  this  section  ?  It  is 
to  be  found  in  the  words  '  with  intent  to  steal."*  In 
this  case  there  could  be  no  intent  to  steal,  because 
the  facts  do  not  amount  to  stealing.  Secondly,  if 
any  offence  was  committed,  it  was  an  actual  steal- 
ing. [Chakkxll,  B. — ^There  is  an  express  decision 
on  that  point,  So;,  v.  Norton,  8  C.  &  P.  671,  which 
deddes  that  any  indictment  for  obtaining  money  by 
menaces  under  such  cireumstances  is  good.] 

A.  Pttl,  lot  the  prosecution,  was  not  called  upon 
to  argue. 

Pollock,  C.B.— Wo  are  all  of  ojwiion  that  this 
conviction  was  quite  right.  The  points  taken  by 
the  prisoner's  counsel  are,  first,  that  this  is  not  a  case 
-within  sect.  46  of  24  &  25  Vict.  c.  96,  because  the 
money  was  obtamed,  and  the  offence  of  stealing 
complete.  That  is  not  correct,  because  part  only  of 
the  5«.  demanded  was  obtained;  and  even  if  the 
whole  had  been  obtained,  the  case  cited  by  my 
brother  Channell  shows  that  would  have  made 
no  difference.  Secondly,  it  was  said  that  this  was 
at  a  menace  within  the  meaning  of  the  statute. 
We  think  there  is  no  ground  for  that  objection.  If 
no  policeman  states  that  he  is  acting  under  autho- 
lity,   and    that   it   is  his    intention    to   exercise 


the  authority  which  he  professes  to  hare  iiiileu 
money  is  given  to  him,  that  is  a  menace  within  the 
statute.  An  action  at  law  would  give  bo  redten 
for  the  injury  to  which  the  prosecutor  was  cxpoial. 
The  threat  is  within  the  plain  words  of  the  Act 

CoHvictloa  affirmed 

Beg.  f.  JoHxsoN  akd  Axdebsos. 
Indictment — Pleading — Detcription  ofpnpertj. 

In  an  indictment  for  attempting  to  tteal  goodt  ml 
dutttth  in  a  dwelling-houae,  it  is  not  necessay  t» 
^lecifi)  the  goods. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Bocorder  of  Brighton,  Sussex. 

At  the  General  Quarter  Sessions  of  the  peace  for 
the  borough  of  Brighton,  holden  on  the  18th  July 
18G4,  Epb^m  JohnJson  and  Walter  Anderson  wen 
arraigned  before  me  upon  the  following  indictment-. 

Boroagh  of  Brighton  to  wit— The  jarora  for  our  \tAj  0* 
Queen,  upon  tlielr  oath  present  that  Ephraim  Johnsoo  lod 
Walter  Anderson,  on  the  twenty-eeventh  day  of  April,  in  thi 
year  of  our  Lord  one  thouf  and  9!ght  hundred  and  sixty.(Mr, 
the  goods  and  chattels  of  Thomas  Hoe,  in  the  dwemng^booM 
of  the  said  Thomas  Boe,  sltaate  in  the  boroagh  of  Brighton,  fa 
the  ootmty  of  Sussex,  did  attempt  feloniously  to  steal,  tiko, 
and  carry  away  agaiuat  the  peace  of  oar  Lady  the  Queea,  ber 
crown  and  dignity. 

The  prisoners  severally  pleaded  not  guilty. 

Before  the  cose  for  the  prosecution  was  com- 
menced, the  prisoners'  counsel  applied  to  me  to 
quash  the  indictment,  upon  the  ground  that,  ops 
the  face  of  it  it,  was  bad  for  uncertainty,  ioitf 
charging  the  defendants  with  attempting  to  itol 
some  particular  article  or  articles,  the  property  of 
the  prosecutor. 

I  declined  to  stop  the  case  upon  this  objectioB, 
but  consented  to  reserve  the  point  for  the  con<idaic 
tion  of  this  court. 

The  trial  proceeded,  and  both  the  jaisonere  wa« 
convicted. 

The  question  upon  which  the  opinion  of  your 
Lordsliips  is  respectfully  requested  is,  whether  the 
indictment  before  verdict  is  good  ?  If  this  court  be 
of  opuiion  that  it  is  not,  the  conviction  is  to  be 
quashed. 

The  prisoners  are  in  custody  awaiting  sentence;. 

JoKK  Locks. 

Lumletf  Smitk,  for  the  prosecution,  was  not  called  od. 

No  counsel  appeared  for  the  piisooer. 

Pollock,  C.B, — Wo  are  all  of  opinion  that  die 
conviction  is  right.  Where  an  indictment  cbup* 
an  actual  stealing  in  a  dwelling-house  the  goodi 
must  be  specified ;  but  where  an  attempt  to  rteal 
only  is  charged,  it  is  not  necessary  to  specify  the 
goods  in  the  house. 

Conviction  affirmed. 


BOLLS  C0T7BT. 

Beported  by  H.  R.  I'oi.-xa,  Etq.,  Bairifter.«t-Law. 

Friday,  Nov.  II,  1864. 

Spillbb  r.  Maude. 

Friendtji  tocietg — Sole  gmviving  pumher. 

Where  the  rules  o/afiiendli/  aodety  made  no  prating 
/or  its  dissolation  or  extinction,  or  for  tie  ojy&a*" 
0/  the  funds  of  the  societi/  in  uther  of  Ume  eeettt, 
the  soie  surviving  member  of  the  socieij,  and  the  fi) 
party  who  could  daim  any  interest  in  its  propertj,  «w» 

Held  entitled  to  the  income  of  tite  funds  only  for  ^^ 
with  liberty  to  any  party  who  might  then  be  isttreiti 
to  empty  to  the  court,  when,  also,  notice  in»  It  btgiti* 
to  the  Attorney- General 
The  pit.  in  this  suit  was  the  sole  snrriviag  aMn- 

ber  of  Uie  York  Theatrical  Fond  Socie^,iriUdi>*» 
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[Q.B. 


iDititDtod  in  1815  for  the  benefit  of  old  and  inflnn 
acton,  by  twenty-eight  members  of  the  York  com- 
pany of  actors  and  actresses.  The  defts.  were  the 
legal  personal  representatives  of  the  last  surriving 
tinstee  of  the  society.  Tho  bill  prayed  a  declara- 
tion that  the  pit  was  absolutely  entitled  to  all  the 
funds  of  the  society. 
The  facts  of  the  case  were  shortly  these : 
The  society  was  not  originally  registered  under 
the  Friendly  Societies  Act,  but  in  1832  the  rules  of 
it  were  amended  at  a  general  meeting,  certified  by 
the  Begistrar  of  Friendly  Societies,  and  duly  con- 
finned  by  the  justices  under  the  provisions  of  the 
10  Geo.  4,  c.  66.  By  the  amended  rules  the  funds 
of  the  society  were  vested  in  three  trustees,  but 
were  to  be  under  the  management  of  a  committee  of 
five  persons  appointed  at  the  annual  general  meeting 
of  the  society,  and  of  a  treasurer  and  secretary. 
Members  were  elected  by  the  committee,  those  alone 
being  qualified  for  election  who  had  been  for  one 
year  actually  performing  on  the  stage  in  the 
York  company.  The  funds  of  the  society  were  to 
be  raised,  in  the  first  instance,  by  fi.xcd  contri- 
butions from  members,  and  from  annual  Ixneflts. 
The  treasurer  was  also  to  collect  moneys  from  the 
voluntary  contribution  of  strangers  to  tho  society. 
Memliers  who  were  in  arrear  with  their  subscrip- 
tions were  to  be  excluded  from  all  the  property  of 
the  society,  and  aii  benefit  in  the  fund.  The  com- 
mittee bad  a  discretionary  power  of  providing 
medicines  and  advice  for  sick  members  in  indigent 
circumstances,  of  relieving  orphan  children  of 
members,  and  of  contributing  towards  the  funeral 
expenses  of  poor  members.  The  capital  of  the  fund 
was  not  to  be  broken  into,  and  if  the  interest  was 
deficient  to  meet  the  annuities  payable  out  of  it, 
they  were  to  be  proportionately  reduced. 

The  only  rules  that  it  is  material  to  this  report 
particularly  to  state  were  the  following : 

Bale  14.  The  Interest  ODly  of  the  principal  mooeyn  for  the 
time  being  held  by  the  tnutees.  Bball  be  epplied  towards  the 
corrent  expenMe  and  general  puipoeeii  of  the  xoclety. 

Bole  19.  Every  member  becoming  incapacitated  by  age. 
■VKn^et,  or  accident  from  exercising  nie  or  her  profeaaton  oa 
an  actor  oractrew,  and  who  shall  not  poaeeea  an  independent 
Inoome  of  more  than  SW.  per  annom,  shall  be  entitled  to  the 
animal  aam  of  Ml. :  and  if  any  each  member  shall  poeMsa  an 
IndMiendent  income  of  leaa  annual  amount  than  MM.,  they 
■hall  be  entitled  to  such  annual  sum  oa  together  with  their 
own  fncome  will  moke  up  the  Hum  of  501.  per  annnm 

Bole  83.  That  all  money  arising  from  contribntlonR  and 
flnee.  fta.ahall  be  upUed  to  the  pnrpoeea  in  these  nileeatated; 
mnA  in  defraying  the  necessary  expenses  attending  the  ma- 
nagement of  the  affairs  of  the  society. 

The  rules  contained  no  provision  for  the  dissolu- 
tion or  extinction  of  the  society,  or  for  the  applica- 
tiim  of  the  funds  in  either  of  those  events.  In  1825 
the  three  trustees  had  mode  a  declaration  of  trust  in 
favour  of  the  society.  In  1835  one  of  the  trustees 
died,  and  a  new  trustee  was  appointed  in  his  place, 
■who  wa«  the  surviving  trustee. 

In  1835  there  were  only  six  members  of  the 
society,  and  they  then  proposed  to  divide  the  funds, 
■which  at  that  time  consisted  of  I300i  New  Tixree- 
and-a-Half  per  Cent.  Annuities,  equally  between 
them.  That  proposal,  however,  was  not  carried  out. 
Since  1835  there  had  been  no  new  subscription  to  the 
fund,  and  no  new  members  iiad  been  enrolled.  Five 
of  those  six  members  hod  died,  and  the  pit.  was  the 
•upvivor.  She  had  been  duly  receiving  an  annuity 
from  the  fund  till  1862,  when  she  was  paid  the 
whole  income  of  it.  In  1864  a  claim  was  made  by 
s  child  of  a  deceased  member ;  but  the  child  was 
proved  not  to  be  in  indigent  circumstances,  and  it 
was  in  evidence  that  there  were  no  orjdian  children 
who  could  claim  any  interest  in  tho  property  of  the 
society ;  in  fact,  the  pit.  was  the  only  person  who 
ooold  make  any  demand  with  respect  to  it.  There 
wore  no  accounts ;  but  on  the  back  of  an  old  play- 
bill was  a  list  of  donations,  amounting  to  about  SOOL, 
contributed  by  strangers  to  Uie  society.     It  also 


appeared  from  the  play-bill  ttut  an  aj^ieol  was  then 
made  for  charitable  aid  for  the  society,  on  the 
ground  tliat,  by  the  rules  of  it,  the  capital  of  its 
funds  was  never  to  be  brolcen  into,  and  the  income 
was  then  insufficient  for  the  purposes  of  tiie  society. 
It  was  also  notified  that  Uie  society  was  to  be 
managed  in  the  same  way  as  such  societies  in 
London. 

The  pit.  by  her  bill  claimed  to  be  entitled  to  the 
whole  of  the  fhnd  absolutely,  and  prayed  payment 
of  it  to  her  accordingly.  The  defts.  declined  to 
transfer  it  without  the  direction  of  the  court,  and 
by  their  answer  submitted,  whether  the  Attorney- 
General  ought  not  to  be  a  party  to  the  suit? 

A.  G.  Marten  appeared  for  the  pit.,  and  contended 
that  tills  was  an  ordinary  friendly  society ;  that,  on 
the  death  of  any  member,  his  interest  in  it  ceased  ; 
and  that,  all  the  members  being  joint  tenants,  the 
survivor  took  the  whole  of  its  property.    He  cited 

10  Geo.  4,  c.56,s.26; 

13  &1-J  Vict  0.115,8.  34; 

18  *  19  Viot  0.  68,  s.  13 ; 

AauiL,  3  Atk.  276. 

CffoA  for  the  defts. 

The  Master  of  the  Bolu. — ^I  cannot  order  the 
payment  ot  this  fund  to  the  pit.  in  this  suit.  It 
seems  clear  to  my  mind  that  alwut  800^  of  it  arose 
from  the  contributions  of  persons  who  were  strangers 
to  it.  Those  contributions  must  have  been  iniade 
with  a  cliaritable  object,  and  to  augment  the  fund  a* 
a  charity.  If  it  can  lie  ascertained  how  much  of  the 
fund  now  in  existence  arises  from  these  sources,  I 
think  that  so  much  should  be  applied  cy  pri».  I  am 
inclined  to  think  that,  if  any  one  is  absolutely 
entitled  to  the  fund,  the  representatives  of  deceased 
members  may  claim  a  share  in  it  For  the  present, 
however,  the  fund  should  be  brought  into  court. 
I  will  direct  the  income  of  it  to  be  paid  to  the 
pit  for  her  life,  with  liberty  tb  any  parties  who  may 
then  be  entitled,  to  ai^ly  to  the  court.  Notice 
should  then  be  given  to  the  Attorney-General.  If 
the  pit.  is  entitled  to  any  share  in  the  capital  of  the 
fund,  she  may  dispose  of  it  by  will.  The  costs  of 
all  parties  must  be  paid  out  of  the  fund. 

Solicitors  for  pit.,  Bett,  Brodrick  and  BelL 
SoUcitor  for  deft.,  T.  W.  Nebon. 


COXTKT  OF  QTTXSN'S  BENCH. 

Reported  by  Jobs  TnomeoK  and  T.  W.  Badhdew,  Emrs., 
llarriiters-at-Law. 

Saturdai/,  Nov.  5,  18G4. 

Bbo.  t;.  JcsnoEs  or  8±xx>r. 

At»i$tant-overietr — Notice    of    vatry  to   appoint  — 
Salary — Dutits. 

In  the  notice  of  a  vestry  meeting  to  appoint  an  at- 
mttant  oventer  in  purmance  of  59  Geo,  3,  e.  12,  s.  7, 
It  ts  not  nectsaary  to  state  that  he  is  to  be  a  salaried 
off 


Where  a  retohtion  of  vestry  merely  states  that  E.  R.  teas 
elected  to  be  assistant-overseer  of  the  parish  atlU. per 
year,  and  tlie  warrant  of  justice*  recited  that  the 
vestry  cwpointed  hiin  to  perform  aB  the  duiies'of  over- 
seer oftmpoor,  and  then  authorised  and  enyxncered 
him  to  perform  the  said  duties  : 

Held,  that  this  was  a  sufficient  appointment,  and  that 
the  reflation,  by  implication,  meant  him  to  be  overseer 
in  aB  respects,  and  to  perform  all  the  duties  of  an 

overseer. 

Rule  nisi  for  a  certiorari  to  remove  a  warrant  under 
the  hands  of  justices  of  Salop,  appointing  Eldwin 
Boberts  to  be  assistant-overseer  of  the  poor  «l  tho 
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jMrich  of  Cainham,  in  the  county  of  Salop.  The 
affidavits  in  support  of  the  rule  stated  that  notice 
was  given  by  tbe  overseer  of  Cainham  as  follows: 

NotiiMb— The  pariahionera  o(  the  pariah  of  Cclnhun  are  re- 
qoesled  to  meet  M  the  church  on  ThorstUy  next,  M  eleveo 
o'clock  in  the  {orenoon,  to  appoint  an  anlBtant-oTerseer  (or 
the  pariah  of  Cainham.  and  sundry  other  bnalneaa. 

CoiDham,  April  9,  IHU.  Buoia.  Bkall,  Orenwer. 

There  arc  two  chapels  in  the  parish,  and  the  notice 
(was  fixed  on  the  door  of  the  parish  church  of  Cain- 
ham, and  upon  the  door  of  one  only  of  the  chapels. 
In  pursuance  of  the  notice,  a  meeting  was  held  at 
the  parish  church  on  the  14th  April,  at  which  certain 
IMtrishioners,  but  not  a  majority  Ol  them,  attended, 
and  at  which  meeting  Edwin  Roberts  was  nominated 
and  elected  to  be  assistant-overseer  of  the  poor  of 
the  parish.  The  following  resolutions  were  then 
passed  in  relation  thereto : 

Calnhun  Church,  UOx  April  18S4. 

At  a  meeting  held  thia  day  it  was  reaolved,  that  an  aaaixtant- 
oreneer  be  employed,  by  a  majority  of  two  pemona  Nomi- 
nated by  Mr.  Qilea  and  seconded  by  Mr.  Bolton,  that  Edwin 
Boberta  l>e  appointed,  at  a  xalary  ot  liL  per  year,  and  carried 
by  a  majority  of  twa    (Signed  by  eight  persons.) 

Subsequently  to  the  meeting  an  application  was 
made  to  two  justices  of  the  county  of  Salop  to 
appoint  the  said  Edwin  Roberts  assistant-overseer 
of  the  parish.  And  at  a  petty  sessions  assembled 
on  the  2Sth  April,  the  Rev.  Charles  Adams,  vicar  of 
the  parish,  appeared  and  objected  that  the  appoint- 
ment was  unnecessary,  and  also  that  the  notice  con- 
cerning the  meeting  to  appoint  the  assistant-overseer 
sras  not  afibed  or  placed  on  the  door  of  both  the 
chapels.  And  further,  that  the  notice  did  not 
specify  the  amount  of  salary  to  be  paid  to  the  per- 
son to  be  ao  appointed ;  and  also  because  it  was  not 
stated  in  the  lesolntion  of  the  meeting  what  were 
the  duties  to  be  executed  and  performed  by  him. 

A  warrant  was  afterwards  made  under  the  hands 
of  two  justices  as  follows :  ■ 

Coimty  of  Salop,  to  wit— Whereas  the  inhabiUnta  of  the 
IMflah  of  Cainham,  in  ikiff  county  of  Salop,  in  vestry  assem- 
Ided  in  the  said  pariah  on  the  14th  April  lent,  did  nominate  and 
elect  Edwin  Boberta  to  be  aaalstant-oTerseer  of  the  poor  of  the 
aaid  pariah,  and  did  determine  and  specify  that  he  should 
•xecote  and  perform  all  the  dutlea  of  the  ofltoe  of  an  overseer 
«r  the  poor  of  the  aaid  pariah,  and  did  tix  the  yearly  sum  of 
IK  •■  and  for  the  yearly  aalary  of  the  said  Edwin  Boberts  for 
the  exeontlon  of  the  said  offloe :  Now  we,  two  of  Her  Majesty's 
Joatioea  for  the  said  county,  in  pursuance  of  the  statute  In  such 
ease  made  and  prOTided,  do  hereby  appoint  the  aaid  Edwin 
Boberts  to  be  an  asaiatant^Terseer  of  the  poor  of  the  parish. 
And  we  do  hereby  antboiiae  and  empower  him  to  execute  and 
perform  the  aaid  dutiea,  and  to  receWe  the  aaid  aalary,  ao  as 
.  aforesaid  fixed  by  the  said  inhabitants  in  their  said  vestry. 
Oiven,  to.,  TnoMAs  L.  Bodbstsl    (ua.) 

Chaklxs  P/rxu.       (i.a) 

The  affidavits,  in  answer,  stated  that  there  were 
only  two  dissenting  chapels  in  the  parish,  and  that  at 
the  meeting  of  the  vestry  the  duties  of  the  assistant- 
overseer  were  well  understood  by  all  parties  to  be 
the  usual  duties. 

Abbott  showed  cause. — ^It  was  tmnecessary  to  post 
the  notice  of  the  meeting  on  the  doors  of  the 
dissenting  chapels.  All  that  was  required  in  this 
case  was  to  post  a  notice  on  the  door  of  the  parish 
church,  which  was  done. 

Dowdetwtll  said,  that  he  should  abandon  that 
objection. 

Aiioft.-  The  next  objection  is,  that  the  notice  of 
Ihe  meeting  was  bad,  because  it  did  not  state  that  the 
assistant-overseer  was  to  be  a  paid  officer;  and, 
farther,  that  the  resolution  of  the  vestry  was  bad 
because  it  did  not  define  what  the  duties  of  the 
assistant-overseer  were  to  be.  It  was  not  necessary 
to  state  these  things.  The  59  Qeo.  3,  c.  12,  s.  7,  em- 
powers the  inhabitants  in  vestry  to  nominate  and  elect 
an  assistant-overseer,  and  to  determine  and  specify  the 
duties  to  be  by  him  executed  and  performed,  and  to 
fix  such  salary  as  the  vestry  may  determine,  and 


two  justices  are  empowered  by  warrant  to  appoint 
any  person  so  nominated,  &c.,  and  every  penon  ao 
appointed  is  empowered  to  execute  "  all  such  of  the 
duties  of  the  oflice  of  overseer  as  shall  in  the  warrant 
be  expressed  as  fully  as  the  same  may  be  executed 
by  an  ordinary  overseer. "  The  notice  was  snffloakt ; 
"  to  i^ipoint  an  assistant-overseer  "  raises  the  ques- 
tion of  salary,  which  is  inindental :  (Bliait  v.  Har- 
mood,  8  A.  &  E.  610.)  As  to  the  specification  of  the 
duties  in  the  notice.  [Mbllob,  J.— The  parishioners 
should  attend  the  vestry  if  they  want  to  know  what 
the  duties  of  the  assistant-overseer  are  to  be.]  It 
must  be  taken  from  the  notice  and  resolution  that 
the  assistant-overseer  was  to  be  appointed  to  per- 
form all  the  duties  of  an  ordinary  overseer,  there 
being  no  limitation  expressed  :  (.Sb'iwfaf  v.  Sarridy, 
II  M.  &  W.  608;  11  L.  J.  122,  M.  C,  which  w  in 
point.) 

Dottxkmntt  in  support  of  the  role. — ^Tho  notice 
of  meeting,  and  the  resolution  of  the  vestry,  are 
defective  for  not  specifying  the  saUry  and  the 
duties.  The  69  Geo.  8,  c.  12,  is  imperative,  sad 
requires  the  vestry  to  determine  and  specify  the 
duties  and  to  fix  the  yearly  salary,  which  was  not 
done. 

Crovptox,  J. — As  to  the  only  objection  no* 
relied  on,  I  think  that  when  the  parishioners  wot 
summoned  to  appoint  an  assistwit-overseer,  thejr 
must  have  understood  that  thctolary  and  dntio 
would  form  part  of  the  consideration  of  the  meetia^ 
And  as  to  the  other  part  of  the  case,  thccasfi 
Skiugta/  v.  Surridqe  is  qtute  in  point,  and  is  entitM 
to  great  weight,  ^or  it  might  have  been  carried  toi 
court  of  error.  That  Court  decided  that,  thoa;;!!! 
resolution  like  this  one  does  not  in  expn^s  terms, 
yet  it  does  by  necessary  implication,  determine  and 
specify  the  duties  to  bo  performed,  and  thst  it 
means  that  he  was  to  be  assistant-overseer  in  all 
respects,  and  perform  all  the  duties  of  an  ovenea. 
Tlie  rule  must  therefore  be  discharged. 

Mellob  and  Suee,  JJ.  concorred. 

Ruk  duckargoL 


llWnesdby,  Nov.  IC,  1864. 

Shepherd  and  akothbr  (apps.)  t>.  The  Pom- 
master  Gbxeeal  (r(»p.) 

Criminal  law — Jurisdiction — Arrest  tor  fefoni/ — Aia»- 
donment  of  rhartje,  of  felony  and  prtferring  one  of 
misdemeanor — Malictoua  injury  to  property. 

The  nnps.  werr  apprehended  and  ckarqed  at  petty  tettiot 
nia  a  felony  under  24  g-  25  Vict.  c.  97, ».  I0,>' 
settinn  fire  to  letters  in  a  f>illar-box.  They  were  it- 
tuanM  and  admitted  to  baU  to  appear  at  a  tubttiput 
settions.  At  the  subsequent  sessions  the  charge  of 
felony  was  abandoned,  and  one  for  a  misdenuaxr, 
under  sect.  52,  for  wilful  damage  to  personal  property 
with  intent,  jr.,  substituted.  No  objection  to  this  was 
made  on  die  part  of  the  apps.,  but  the  hearing  of  lie 
misdenieaimr  was  proceeded  with,  and  the  wittetKS 
cross-examined  by  the  apps.'  advocate,  who,  at  lit 
close  of  the  evidence,  objected  that,  as  no  informalkm 
on  oath  had  been  lalxn  on  the  misdemeanor,  as  «- 
quired  by  sect.  C2,  and  the  apps.  were  not  found  com- 
mitting the  ojffence,  the  magistrates  had  no  juris£ctif 
to  convict  The  objection  was  overruled  and  the  ojf- 
tummarUy  convicted: 

Held,  that  the  conviction  was  right. 
Case  stated  under  the  20  &  21  Vict.  &  43,  in 

obedience  to  an  order  of  this  court. 
On  the  9th  Jan.  1864,  it  was  discovered  that  toe 

letter-bag  of  and  in  the  pillar  letter-box,  situate  s» 

Dresden,  in  the  parish  of  Trentham,  in  the  coon^ 

of  Stafford,  together  with  several  letters  which  had 
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been  posted  and  deposited  therein,  had  been  burned, 
and  certain  pieces  of  phosphorus  matches  were 
found  therein,  and  thereupon  information  was  given 
to  the  police  authorities  by  one  Austin  Becke,  the 
postmaster  of  Longton,  in  the  said  county,  and 
the  app.  Henry  Shepherd  was  afterwards,  and  on 
the  same  day,  apprehended  and  brought  before  me, 
the  undersigncKl  William  Kenwright  Harvey, 
charged  with  setting  fire  to  the  letters  in  the  pillar- 
box  at  Dresden,  and  upon  the  evidence  then  given 
the  said  app.  Hcniy  Shepherd  was  remand^  in 
custody  to  answer  the  said  offence  until  the  13th 
Jan.  Subsequently,  on  the  9th  Jan,,  the  app.  John 
Tomer  was  apprehended,  and  charged  with  setting 
Ate  to  the  letters  in  the  pillar-box  at  Dresden,  and 
bailed  to  appear  at  a  petty  sessions  to  be  held  at 
Iiongton,  on  the  13th  Jan.,  to  answer  for  the  said 
offence. 

At  the  said  petty  session  holdon  at  Longton  on 
the  said  13th  Jan.  18&1,  the  said  app.  Henry  Shep- 
herd was  brought  in  custody,  and  the  said  app., 
John  Turner,  being  surrendered  by  his  bail,  appeajed 
to  answer  the  charge  so  made  against  them,  and 
thereupon  one  John  Adams  Stevenson  appearing 
as  attorney  in  support  of  the  said  charge,  and 
Ueorge  Holme  Hawley,  as  attorney  on  belialf  of 
the  said  Henry  Sheimerd,  and  certain  witnesses 
having  been  examined  by  the  said  respective 
attorneys,  application  was  made  by  the  said  J. 
A.  Stevenson,  on  bdialf  of  the  said  A.  Becke,  to 
remand  tlie  said  apps.  for  one  week  that  the  said 
A.  Becke  might  obtain  the  directions  of  the  Fost- 
raastcr-GenenU  as  to  the  precise  charge  to  be  pre- 
ferred against  the  apps.  upon  the  evidence  as  afore- 
said, and  the  apps.  were  accordingly  remanded  upon 
bail  to  appear  on  the  20th  Jan.  to  further  answer 
the  said  charge.  And  at  the  petty  sessions  holden 
at  Longton,  on  the  said  20th  Jan.  18C4,  the  said 
a]qi8.  surrendered  and  appeared  to  further  answer 
the  said  charge,  and  the  said  respective  attorneys 
also  appeared,  and  thereupon  the  said  J.  A.  Stevenson 
stated  that  he  should  proceed  against  the  said  ^ips. 
under  the  62nd  section  of  the  stat.  24  &  25  Vict.  c.  97, 
for  having  wilfully  and  maliciously  committed 
tlamage,  injury,  and  spoil  to  and  upon  the  said  pillar 
ietter-box,  and  upon  the  letters  and  property  being 
therein ;  and  the  said  respective  attorneys,  on  behaU 
of  the  said  uf^^  were  asked  by  the  said  J.  A.  Ste- 
venson whether  they  would  plead  guilty  to  such 
charge,  or  whether  further  evidence  should  be  offered 
in  support  of  the  same ;  and  the  said  respective  attor- 
neys for  the  said  apps.  having  retired  from  the  court 
to  consult  together  thereupon,  after  a  lengthened 
absence  returned  into  court  and  informed  the  said 
J.  A.  Stevenson  that  be  must  go  on  and  prove  his  case, 
but  this  was  in  the  nature  of  a  private  communica- 
tion between  the  said  attorneys  ;  and  certain  other 
witnesses  were  then  called  and  examined  in  support 
Of  the  said  cliarge,  and  were  cross-examined  by  the 
respective  attorneys  on  behalf  of  the  said  apps. ; 
and  after  the  examination  and  cross-examination  of 
the  said  witnesses  were  finished,  and  the  case  on 
hehalf  of  the  said  prosecutor  was  dosed,  the  said 
nspcctive  attorneys,  on  b^uUf  of  the-  said  apps., 
objected  that,  inasmuch  as  no  information  on  oath 
h^l  been  taken,  as  required  by  the  62ud  section  of 
the  said  Act,  24  &  25  Vict.  c.  97,  and  the  apps.  were 
not  found  committing  the  offence,  they  were  not 
legally  in  custody,  and  therefore  the  said  justices 
iwd  no  jurisdiction  to  convict  the  apps.  of  the  said 
offence  then  charged  against  them ;  but  it  appearing 
to  the  justices  that  the  said  apps.  were  lawfully 
*PI*ehended  and  taken  into  custody  upon  a  charge, 
made  on  oath,  of  having  committed  an  offence  upon 
«nd  with  respect  to  the  said  pillar  letter-box,  and  the 
letters  and  property  therein,  within  the  meaning  of 
tjie  loth  section  of  the  said  Act,  24  &  25  Vict.  c.  97, 
w  justices  overruled  the  objection,  and  the  said 


respective  attorneys,  without  waiving  their  objec- 
tions, and  without  prejudice  thereto,  jHtx^eeded  to 
address  them  on  the  merits  of  the  said  case,  on  be- 
half of  the  said  apps.;  and  having  called  no  wit- 
nesses in  denial  of  or  in  answer  to  the  said  charge, 
the  justices  convicted  the  said  ap^.  under  the  n2nd 
section  of  the  said  Act,  and  conmiitted  each  of  them, 
the  said  apps.,  to  the  house  of  correction  at  Staf~ 
ford,  to  be  imprisoned  and  kept  to  hard  labour  for 
the  space  of  one  calendar  monu  for  the  said  offence. 
It  was  found  as  a  fact  that  the  apps.  were,  upon  the- 
merits,  guilty  of  the  charge  and  c^ence  of  which 
they  were  so  convicted  as  aforesMd. 

The  question  of  law  for  the  oinnion  of  this  court 
is,  whether  the  apps.  were,  under  the  before-men- 
tioned circumstances,  legally  and  properly  con- 
victed of  the  said  offence. 

The  following  sections  of  24  &  25  Vict.  c.  97  were- 
referred  to  in  the  course  of  the  argument. : 

Sect.  10 : 

Whosoever  Shan  imlswtally  and  maUdoaalT  pUoe  or  throw 
Into  any  buUdlag  any  gunpowder  or  other  ezploliive  substance, 
with  Intent  to  destroy  or  dsowge  say  building,  or  goodii,  or 


chattels,  shall  be  guilty  of  telony  aiul  be  liable  to  be  kept  In 
penal  Mnritude  (omny  term  not  exeeedlng  fourteen  ana  not 
lesi  ttum  three  years,  or  to  be  Imprisoned  tor  any  term  not 


exceeding  two  yesra 
Sect.  52 : 

Whoeoever  shall  wUfnlly  or  maliciously  commit  any  damage- 
upon  any  real  or  peraonsl  property  whataoever,  tor  which  no 
pmxiahment  Is  hereinbefore  provided,  sbaU  on  conviction 
thereof  before  a  Justice  of  the  peace  at  the  dlsoretion  of  the 
justice  be  imprisosed  in  tbe  common  gaol  tor  any  term  not 
exceeding  two  months,  or  else  shall  nay  a  One  not  exceeding  S 
and  a  reasonable  compensation  for  me  damage  done. 

Sect.  61 

Enacts  that  any  person  found  cotamttUng  any  offence  against 
the  statute^  whether  the  same  be  poniahable  on  indictment  or 
summary  conviction,  may  be  apprehended  without  a  irtrrant 

Sect.  62 

Provides  that  where  any  person  shall  be  "charged  on  Urn' 
oath  of  a  credible  wlmess  before  any  justioe  of  the  peace,* 
with  any  offence  under  the  Act  punishable  by  summary  con- 
viction, the  justice  may  summon  tbe  person  charged  to  appear 
at  a  time  and  place  to  be  named  in  snob  summons,  and  in 
default  of  appearance  may  either  hear  the  esse  or  iwiue  hia 
warrant,  or  the  Justice  before  whom  the  charge  is  made  may 
issue  such  warrant  if  be  thinks  fit  without  any  previoua 
Bummons. 

The  Solicitor- General  (^Poulden  with  him)  for  the- 
resps. — ^The  charge  of  felony  under  sect.  10  could  not 
be  sustained,  as  it  was  difficult  to  establish  that  a 
pillar  letter-box  was  a  building  within  the  meaning 
of  that  section.  But  the  offence  came  clearly 
within  sect.  62,  and  accordingly  that  was  the  charge 
proceeded  with  before  tbe  magistrates,  who  deter- 
mined it  and  sentenced  the  apps.  to  one  month's 
imprisonment.  The  apps.  did  not  object  until  the 
case  for  the  complainant  had  been  closed,  and  it  was 
then  too  late.  It  was  not  material  then  that  there 
had  been  no  information  and  summons  under  sect.  62, 
for  the  parties  were  present  and  allowed  the  case  to- 
be  proved  before  they  raised  any  objection  to  its 
being  x>roceeded  with.  But,  in  point  of  fact,  there 
was  an  information  on  oath  as  to  the  facts  of  the- 
case,  lUthongh  at  first  the  nature  of  the  offence  was 
mistaken.  The  conviction  was  therefore  valid  : 
Faley  on  Convictiona,  80 ; 

WUUMon  V.  i>uffon,  32  L.  J.  162,  M.  C. ;  8  L.  T.  Bep. 
N.  8.  276. 

Ilaringtm  for  the  apps. — The  apps.  were  appre- 
hended for  an  indictable  offence,  and  the  juris- 
diction of  the  magistrates  was  only  preliminary,  to 
commit  for  trial,  and  they  had  no  power  to  alter 
the  charge  so  as  to  give  themselves  jurisdiction 
to  convict  summarily.  [Cockbukx,  CJ.  referred 
to  Ex  parte  Thoanpian,  8  jb.  T.  Hep.  N.  S.  294,  where 
the  evidence  amoiuted  to  a  rape  and  the  justices 
convicted  for  an  assault,  and  this  court  refused  to 
interfere.]    The  appe.  were  before  the  court  on  a 
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charge  of    felony,   but  they   were    conricted  of 
-another  offence.    This  was  wrong: 

MmitH  T.  Pidgeon,  28  L.  J.  179,  M.  C. ; 
Sea.  T.  BrichSl,  83  L.  J.  lofi,  M.  C;  10  L.  T.  Bep. 
N.  8.  385. 
'There  should  have  been  an  information  to  ground 
the  conTiction:  {Sander^  case,  1  Wmg.  Saon.  262.) 
(MSI.LOB,  J. — Here  there  was  an  information ;  the 
statute  does  not  require  an  information  in  writing.] 
'The  i»ocedure  is  different  in  cases  of  felony  and 
I        on  summary  convictions.    If  an  information  is  not 
essential,  then  the  11  &  12  'Vict.  c.  42,  s.  17,  was 
unnecessary. 

CocKBUBK,  C.  J. — ^I  am  of  opinion  that  the  con- 
viction was  right.  The  case  was  fairly  heard.  All 
that  the  apps.  could  have  asked  for  was,  that  an  in- 
formation should  be  issued  upon  the  alteration  of 
the  charge,  and  even  if  they  had  demanded  that,  it 
would  only  have  amounted  to  this,  that  on  the  new 
charge  the  same  evidence  would  have  been  taken 
over  again.  This  was  substantially  done.  At  first 
it  was  supposed  the  apps.  had  committed  a  felony 
under  sect.  10,  but  upon  investigation  before  the 
justices  it  turned  out  to  be  only  a  misdemeanor 
-under  sect.  62.  The  facts  alleged  in  proof  of  the 
latter  charge  were  the  same  as  those  alleged  in 
support  of  the  other  charge.  No  doubt,  in  strict- 
ness, the  appe.  might  have  demanded  to  be  called  on 
to  answer  to  the  charge  that  was  proceeded  with, 
■and  that  the  evidence  should  be  gone  through 
again  on  the  charge  of  misdemeanor.  But  they 
waive  all  right  to  have  that  done  by  their  conduct 
in  allowing  die  charge  of  misdemeanor  to  be  pro- 
ceeded with.  I  therefore  think  the  apps.  were 
legally  convicted. 

Crokpton,  J. — I  am  of  the  same  opinion.  The 
objection  to  the  conviction  is  really  that  there  was 
no  information  and  no  summons  as  required  by 
«ect.  62  of  24  &  25  'Vict.  c.  97.  An  informa- 
tion and  sumnKins  are  not  necessary  in  all  cases, 
ior,  under  sect.  61,  if  a  man  is  found  in  the  act  of 
committing  an  offence  against  the  statute  he  may  be 
apprehended  at  once.  Here  the  dcfts.  were  in 
<Justody  upon  a  charge  of  felony,  and  being  so,  a 
new  charge  for  the  misdemeanor  was  preferred 
.against  them.  If  they  had  applied,  it  may  be  that  the 
magistrates  would  have  adjourned  the  case.  But 
no  such  request  was  made ;  on  the  contrary,  their 
advisers  chose  to  go  on  with  the  new  charge  and 
cross-examine  the  witnesses.  Then  they  object  that 
their  clients  were  not  properly  in  custody,  there  not 
having  been  any  information  or  summons  to  ground 
the  charge  of  misdemeanor.  I  think  that  we  may 
assume  that  a  proper  minute  was  made  of  the 
charge  at  the  time,  and  that  would  bo  a  sufficient 
dnformation  or  complaint ;  and  the  want  of  a 
-summons  would  be  cured  by  the  defts.  being  present. 
I  therefore  think  that  the  conviction  ought  to  stand. 

Mellor,  J. — I  am  of  the  same  opinion.  Although 
the  apps.  may  have  been  irregularly  taken  into 
custody  as  for  a  felony,  that  did  not  prevent  the 
magistrates  proceeding  wi^  the  case  of  misde- 
meanor if  the  apps.  did  not  object. 

Sbeb,  J.  concurred. 

Comnction  affirmed. 

Attorney  for  the  resps.,  the  Solicitor  to  the  Post- 
office. 
Attomqr  for  the  apps.,  lAtAfidi. 


Nov.  16  and  19,  1864. 

Reo.  v.  Tks  Mayor,  &c.,  of  Abbeavos. 

itunicipal  corporation — Grant  of  darter  on  petitim — 
Inhabitant  householders — 1  Vict.  c.  78,  s.  49. 

A  petition  waspresented  to  the  Crown /or  the  grast  of  a 
charter  of  incorporation  hu  a  majoritg  of  the  u- 
habitant  householders  of  a  borovr/h,  but  ni&se^oeiil'jf  a 
second  petition  was  presented  against  such  gnat,  signed 
by  mang  who  signed  the  Jirst  petition,  such  permts 
having  apparently  changed  tlteir  opinions ;  andvchtiher 
the  majorttg  teas  in  favour  of  the  grant  or  not  at  the 
time  of  the  presenting  of  the  second  petition,  was  a 
matter  of  doubt.  The  Crown  sent  down  a  comtnistiiMrr 
to  the  borough  to  ascertain  tlte  facts  relative  to  Ae 
petitioners.  He  made  his  report,  and  the  Cmon 
granted  the  charter: 

Held,  that  the  right  of  the  Crown  to  grant  the  charier 
attarjiedon  the  presentation  of  the  Jirst  petition,  sigmil 
by  a  majorili/ ;  and  that  the  Crown  having  tpraiiei 
the  charter,  it  was  no  ground  for  repealing  it,  that 
before  the  grant  the  subsequent  petition  was  presenird, 
also  signed  by  a  majority,  some  who  signed  the  fir't 
petition  having  changed  their  minds  and  signed  lie 
second  also. 

Scire  facias  to  repeal  a  charter  of  incorporation 
granted  by  Her  Majesty  to  the  borough  of  Aberarai, 
in  the  county  of  Glamorgan, pursuant  to  the  7Will.4 
&  1  Vict.  c.  78,  s.  49,  on  the  ground  that  the  in- 
habitant housdiolders  of  the  borough  did  not  petitios 
for  the  charter. 

Flea,  that  the  inhabitant  householders  did  » 
petition.    Issue  was  joined  thereon. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  sittingJ 
at  Westminster  after  last  Hilary  Term,  a  verdict 
was  taken  for  the  Crown  subject  to  a  special  case. 

The  borough  of  Aberavon  is  a  borough  by  pre- 
scription underthe  name  of  the  Portreeve,  Aldermea 
and  Burgesses  of  the  borough  of  Avon,  otherwiw 
Aberavon,  and  is  not  included  in  cither  of  the 
schedules  (A  and  B)  of  the  Municipal  Corporatioiu 
Act,  5  &  6  WiU.  4,  c.  76. 

The  Crown,  upon  a  petition  of  the  inhabibatt, 
granted  a  charter  of  incorporation  to  the  bonnigli 
under  I  'Vict.  c.  78,  s.  49,  which  enacts, 

Th&t  It  the  Inlubibuit  householders  of  stay  town  or  horon^ 
in  England  or  W&Iea  bIulII  petition  BU  M&jeii^  to  gnnt  u> 
them  a  charter  of  incorporation,  it  shall  be  lawfol  for  H-ii 
Majesty  by  any  such  charter,  if  he  shall  think  fit,  by  the  advice 
of  his  Privy  Ooundl,  to  grant  the  same  to  extend  to  the  inhtb- 
itanta  of  any  tach  town  or  borough  within  the  district  to  be  sec 
forth  in  such  charter,  all  the  powers  andprovisioos  of  tiiesaid 
Act  for  regulating  corporaUons  (6  &  6  Will.  4,  c  7«>,  wbeilwr 
snch  town  or  borough  be  or  be  not  a  corporate  town  or 
borongh,  or  be  or  be  not  a  separate  named  in  eltiMr  of  die 
schedules  to  the  said  Act 

The  mode  in  which  the  petition  originated  «as 
this :— In  June  1809,  at  a  public  meeting  held  in 
Aberavon,  summoned  by  handbills  and  by  the  ton 
crier,  in  'Welsh  and  English,  a  resolution  ww 
unanimously  adopted  in  favour  of  the  joeaentatiaa 
of  a  petition  for  inooiporation,  bnt  the  chairman 
and  Uie  persons  who  proposed  and  seconded  tte 
resolution  were  not  inliabitant  housdiolden,  and 
the  majority  of  persons  present  wero  raily  owners 
and  occupiers. 

On  the  20th  Sept.  1859,  a  petition  for  incorpon- 
tion  was  presented  as  from  the  inhabitants  of  the 
borongfa,andonthe  19th  Oct.  1859, a  counter  petitkn 
was  presented  also  by  inhabitants  of  the  txnoa^ 
The  Lords  of  the  Privy  Council  appointed  a  oomini*- 
sioner  to  hold  an  inquiry  at  Aberavon  as  to  the 
number  of  inhabitant  householders  who  bad  signed 
tjie  respective  petitions  for  and  against  incotpors- 
tion,  and  as  to  their  several  assessments,  and  i^ 
drcumstancee  under  which  the  charter  was  prayw 
for  and  opposed.  It  was  contended  before  himtto 
"compound  householders,"  «.  e.,  such  as  occnpie* 
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hoiues  in  respect  of  which  the  owners  only  are 
auesscd  under  the  Small  Tenements  Act,  13  &  14 
Vict.  c.  9'J,  vere  not  inhabitant  householders  within 
1  Vict.  c.  78,  8.  49,  and  with  reference  to  this 
contention,  he  analysed  the  numbers  with  these 
results: 

The  first  petition  (after  striking  off  123  names 
which  appeared  in  both  petitions)  was  signed  by 
«eTenty-flvo  ratepaying  householders  and  ninety- 
three  compound  householders,  in  all  lliS. 

The  second  petition  (after  a  similar  deduction) 
was  signed  by  sixty-two  ratepayers  and  150  com- 
pound householders,  in  all  212. 

The  whole  number  of  inhabitant  householders 
including  compound  householders  was  501.  Adding 
to  the  168  the  123  struck  off,  there  was  on  the  first 
petition  an  absqiute  majority  (viz.,  291  oat  of  501) 
in  favour  of  the  charter,  supposing  compound 
householders  were  to  be  included. 

If  only  ratepayers  were  to  be  included,  then  there 
was  on  the  petitions  as  revised  a  majority  of  thir- 
teen in  favour  of  the  charter.  It  ^d  not  appear 
how  many  of  the  123  struck  off  were  ratepayers,  but 
whatever  their  number,  if  they  wore  to  be  added  to 
both  sides  they  would  not  alter  the  majority ;  and 
farther,  since  the  numbers  left  on  the  petitions  as 
revised,  together  with  the  123  struck  off,  made  up 
tiie  whole  number  of  inhabitant  honseholdeis  of  both 
kinds,  it  was  also  plain  that  there  was  on  the  first 
jKtition,  whether  adding  to  the  seventy-five  left  so 
many  of  the  123  (if  any)  as  were  ratepayers,  or, 
taking  the  75  alone  (if  none  of  the  128  were  rate- 
payers), an  absolute  majority  in  favour  of  the 
charter. 

The  report  found  various  other  facts  with  respect 
to  the  causes  of  the  opposition,  the  relative  assess- 
ment of  the  opposed  parties,  and  the  state  and 
dnmmstanoes  of  the  town  and  its  neighbourhood, 
and  after  considering  the  report  and  obtaining  the 
opiiiion  of  the  then  Attorney  and  Solicitor-General  to 
the  effect  that  "compound  householders"  were  not 
inhabitant  householders  within  the  meaning  of 
1  Vict.  c.  78,  8.  49,  the  Lords  of  the  Privy  Council 
advised  Her  Majesty  to  grant  a  charter  of  incorpo- 
ration. The  eliarter  was  accordingly  granted  bear- 
ing date  the  2nd  July  18G1,  and  the  town  has  since 
been  governed  by  a  mayor,  aldermen,  councillors 
and  other  offloers  duly  elected,  according  to  5  &  6 

vna.  4,  o.  76. 

The  court  was  to  be  at  liberty  to  draw  inferences 
of  fact,  and  the  question  for  their  opinion  was, 
whether  the  verdict  on  the  issue  joined  is  to  be 
entered  for  the  Crown  or  for  the  defts. 

Lush,  Q.C.  (Prentice  with  him)  for  the  prosecutors. 
— The  term  "inhabitant  householders"  in  sect  49 
is  not  to  be  restricted  to  householders  paying  rates. 
A  compound  householder  is  within  uie  term,  and 
entitled  to  vote,  although  the  owner  pays  the  rates. 
Where  it  was  intended  that  the  word  inhabitant 
householder  was  to  be  so  restricted,  express  words 
are  inserted  to  that  effect,  as  in  5  &  6  Will.  4,  c.  7G, 
■.  9,  to  which  the  1  Vict  c.  78  is  supplementaL  If 
compound  householders  may  vote,  then  there  was 
on  the  second  petition  a  majority  against  the 
charter,  and  the  petition  was  one  on  which  the 
Crown  had  no  power  to  grant  a  charter. 

BoviS,  Q.C.  {Giffard  with  him)  for  the  defts.— 
Wfaetiier  the  petition  was  a  petition  of  the  inhabi- 
tant hoosehcuders  was  a  question  of  fact  for  the 
jury: 

RKtUr  V.  Chapman,  8  H.  &  W.  1 ; 
Hcg.  T.  BcmduT,  8  Q.  B.  641. 
On  the  petition  for  the  charter  as  it  stands  withont 
striking  off   the  123,  and  without  reckoning  com- 
pound hooaeholders,  there  was  a  majority,  and  on 
the  presentation  of  that  petition  the  power  to  grant 


a  charter  attached  at  once.  The  subsequent  pro- 
ceedings did  not  affect  \!bB  power  to  grant  the 
charter,  but  were  taken  merely  to  satisfy  the 
advisers  of  the  Crown  as  to  the  propriety  of  granting 
a  charter. 

Nov.  19. — BoviU,  Q.C.  was  further  heard  herein. 
XusA,  Q.C.  in  reply. 

CocKBURS,  C.  J. — If  it  is  a  fact  that  the  first  peti- 
tion was  signed  by  a  sufficient  number  of  inha- 
bitants, the  Crown  could  act  upon  it,  although  it 
may,  for  its  own  satisfaction,  haTe  sought  further 
information.  The  fact  that  there  was  a  sufficient 
petition  cannot  be  altered.  If  afterwards  the  inha- 
bitants chose  to  change  their  minds,  that  fact  may 
have  influenced  the  advisers  of  the  Crown  not  to 
act  upon  tlie  petition,  but  it  could  not  affect  tho 
right  of  the  Crown  to  act  upon  it.  The  charter 
then  having  been  granted,  proceedings  by  aci.fa.  are 
instituted  for  the  purpose  of  calling  its  validity  into 
question,  and  the  only  issue  raised  is,  whether  there 
was  a  petition  of  a  majority  of  the  inhabitant  house- 
holders, and  the  only  question  therefore  is,  whether 
there  was  such  a  petition  of  the  majority.  I^ow,  it 
appears  that  there  was  in  fact  such  a  petition,  but 
that  a  month  afterwards  a  certain  number  of  the 
petitioners  change  their  minds,  and  petition  against 
the  grant  of  a  charter.  But  the  question  is,  whether 
at  first  there  was  a  majority?  What  the  Crown 
subsequently  does  is  only  for  the  purpose  of  its  own 
satisfaction.  It  need  not  have  taken  any  subsequent 
steps  whatever ;  the  fact  that  there  was  a  petition  of 
a  majority  of  the  inhabitant  householders  was  all 
that  was  requisite  to  empower  the  Crown  to  grant 
the  charter. 

Cbomptox,  J. — ^In  this  case  we  are  in  the  position 
of  a  jury  to  ascertain  a  fact.  This  is  a  proceeding  by 
set.  fa.  to  repeal  a  charter  which  is  said  to  have  been 
granted  upon  no  sufficient  petition,  and  issue  is 
taken  upon  that  allegation.  The  question,  there- 
fore, is,  whether  there  was  a  sufficient  petition  or 
not  We  must  see  whether  or  not,  when  the  first 
petition  was  presented,  it  fiurly  represented  the 
opinion  of  the  majority  ?  Now  I  do  not  think  that 
the  discretion  of  the  Crown  can  in  any  waj-  be 
questioned,  if  it  had  the  right  to  grant  the  charter. 
The  facts  seem  to  be,  that  there  was  a  meeting  of 
the  inhabitants  relative  to  the  application  for  the 
charter,  at  which  there  was  no  opposition ;  then  a 
petition  went  up,  signed  by  the  requisite  number; 
but  it  appears  that  afterwards  a  number  of  persons 
changed  their  minds,  and  it  may  be  that,  deducting 
them,  it  might  be  a  question  whether  or  not  there 
was  a  majority  in  favour  of  the  charter ;  but  there 
was,  a  clear  majority  in  the  first  instance.  I  am 
quite  satisfied  that  the  first  petition  was  a  sufficient 
one,  and  therefore  all  that  was  afterwards  done  was 
immaterial.  Taking  all  the  circumstances  into  con- 
sideration, it  seems  to  me  that  the  commission  that 
was  afterwards  sent  to  the  town  was  merely  to 
satisfy  the  discretion  of  the  Crown.  The  only  rea 
question  is,  did  the  power  to  grant  the  charter  onca 
attach  to  the  Crown  ?    I  take  it  that  it  did. 

Mellor,  J. — ^I  am  of  the  same  opinion.  The 
question  is,  what  was  the  state  of  things  which  existed 
at  Uie  time  the  petition  was  presented?  since  aU 
that  afterwards  took  place  was  merely  in  the  dis- 
cretion of  the  Crown.  I  take  it  that  the  first  peti- 
tion did  really  represent  the  wishes  of  the  town,  and 
that  the  charter  was  properly  granted. 

Judgment  for  the  deJU. 
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Baii.ie  )-.  The  Great  Westeux  Kailm'ay  Comi>akt. 


[Q-B. 


Moiulai),  Nov.  28,  18(i4. 

Bailie  (resp.)  r.  Tub  Great  Westerx  Railway 
Company  (apps.) 

Wtlghts    and    measures — Unjust     weighing  machine— 
5^6  Will  4,  c.  63,  s.  28. 

A  treighliuf  machine  that  has  an  index  hand  ir/itc/i  <7iVe< 
a>i  inaccurate  result  is  wnjuit  tcitliin  the  meaning  of 
//le  6  j-  6  }ViU.  i.  c.  CS,  s.  28,  although  the  mudtine 
may  in  fact  weigh  correctly. 

A.  weighing  machine  teas  used  at  a  railway-station  for 
weighing  passengers^  luggage;  it  worked  by  a  spring, 
and  had  a  dial  plate  and  index  finger  from  zero  to  560, 
ly  which  the  weight  was  ascertained;  lite  machine  had 
Men  injured  ana  out  of  order  for  a  fortnight  before  the 
day  of  the  comphint,  and  the  iiide-r  finger  stood  at 
4lbs.  instead  of  "  zero,"  mliereby,  unless  the  Albs,  were 
allowed  for,  there  would  be  a  loss  of  that  weight  to  the 
customer ;  t/ie  porter,  however,  whose  duty  it  was  to 
weigh,  made  that  allowance,  whereby  the  customers 
were  charged  for  the  correct  weight : 

Held,  that  the  said  machine  was  unjust  within  tlie  mean- 
ing of  the  above  section. 

This  was  a  case  stated  tinder  the  20  &  21  Vict, 
c.  4!)  npon  a  conviction  of  the  apps.  under  the  5  &  6 
Will.  4,  c.  63,  8.  28,  for  having,  on  the  Sth  Oct. 
1863,  at  Aynhoe,  in  the  county  of  Northampton, 
unlawfully  in  their  possession  at  their  station 
there  situate,  and  where  goods  are  weighed  for  con- 
veyance or  carriage,  a  certain  weighing  machine 
vhich  was  then  found  to  be  incorrect  and  unjust. 
The  apps.  were  convicted  and  fined.  The  case 
stated  as  follows : 

Upon  the  hearing  of  the  complaint  it  appeared 
that  Uie  machine  in  question  was  that  in  use  on  the 
platform  at  Aynhoe  station,  for  weighing  parcels 
and  passengers'  excess  luggage,  all  of  which  were 
weighed  thereby ;  that  6d.  was  the  lowest  price 
chai^;ed,  and  that,  for  example,  from  Aynhoe  to 
London  for  HIbs.  was  lOdl  with  an  increase  of  Sd. 
for  weights  above  14ll>8.  and  under  211bs. ;  that  the 
machine  worlced  by  a  spring  and  had  a  dial-plate 
and  index-finger  with  figures  from  zero  to  StiOlbs. 
by  whidi  the  weight  was  ascertained ;  that  the 
machine  had  been  injured  and  out  of  order  for  a 
fortnight  before  the  day  of  complaint,  and  that  the 
index-finger  stood  at  4Ibs.  instead  of  "  zero,"  whereby, 
unless  the  libs,  were  allowed  for,  there  would  be  a 
loss  of  that  weight  to  the  customer  or  passenger  in 
every  case,  but  it  was  asserted  by  the  station-master 
that  this  allowance  had  been  directed  to  be  made  by 
the  imrter  who  was  in  the  habit  of  weighing  goods ; 
if,  however,  a  porter  who  was  not  aware  of  such 
orders  and  did  not  notice  the  defect  were  to  weigh 
the  goods  the  result  would  be  wrong.  The  station- 
master  proved  that  he  did  not  rectify  or  adjust  the 
macliine  to  remedy  thedcfect,  and  said  that  it  could  not 
be  so  rectified  at  the  station,  and  thathehad  no  means 
of  doing  it,  but  that  the  machines  were  inspected 
by  the  manufacturer  every  three  months ;  that  the 
manufacturer,  who  contracted  with  the  company, 
was  to  inspect  the  machines  and  keep  them  in  ortler, 
and  to  attend  at  any  time  when  he  had  notice 
that  a  machine  was  out  of  order,  was  called  and 
admitted  the  machine  was  out  of  order,  and  said  it 
could  bo  adjusted  by  means  of  a  pin,  which  method 
he  explained.  It  was  also  proved  tlut  no  notice 
to  the  manufacturer  to  adjust  the  machine  had  been 
given  until  after  the  complaint  had  been  made  by 
the  resp.  The  apps.  contended  that  it  was  the  duty 
of  the  resp.,  before  proceeding  to  examine  the 
machine,  to  have  taken  steps  to  adjust  in  the 
method  spoken  of,  or,  at  any  rate,  to  start  from  the 
weight  of  41b8.,  indicated  by  the  finger,  and 
deduct  such  amount  from  the  apparent  weight,  and 
that  the  machine,  with  such  precautions,  was  not 


incorrect  or  otherwise  unjust  within  the  moaning  of 
the  statute.  The  resp.  contended  that  ttie  facts 
above  stated  justified  a  conviction,, the  macliioe 
being  admitt«lly  in  fact  incorrect  and,  without 
the  allowance  being  made  in  the  case,  unjust,  and 
that  the  argument  of  the  apps.  might  be  used  in 
support  of  an  ordinary  scale  ascertained  to  befsnltjr, 
and  the  same  allowance  made,  or  in  case  of  aveigfat 
proved  to  be  light,  and  which  the  weigher  cwrected 
by  allowing  the  deficiency.  Also,  that  vfon  the 
facts  no  rectification  could  be  effected  by  the  per- 
sons who  were  using  the  machine  for  the  pnnxNe  of 
weighing,  or  by  the  resp.  at  his  visit,  and  that  for 
all  purposes  the  machine  was  in  gear  and  fit  to  be 
used  but  for  the  four  pounds  shown  agunst  the 
customer  as  before  mentioned,  whidi  requited 
mental  correction.  The  question  for  the  c^imoa  d, 
the  court  is,  whether  upon  the  above  facts  the  qnt. 
were  liable  to  be  convicted  under  the  tetms  of  the 
section  named  ?  If  the  court  should  be  of  opinion 
that  they  were  so  liable,  the  conviction  to  itaocl  v 
if  otherwise,  to  be  quashed. 

By  sect.  28  of  the  5  &  6  Wilt.  4,  c.  C3  (the 
Weights  and  Measures  Act),  it  is  enacted. 

That  it  shall  be  Uwtnl tor  any  loqwelor i> 

enMr  any  ahop,  atore,  warehonae,  atall,  yard,  or  place  vhaliii- 
ever  within  hia  Jortadlction  wherein  goooa  shall  be  exposed  fgr 
sale,  or  shall  be  weighed  for  oonTeyance  or  carriage,  and  iktn 
to  examine  all  wvtghta,  measorea,  steelyarda,  or  other  wil(k- 
Ing  machlnea,  aodtooompaieand  try  the  aanw  with  the  cosIm 
of  the  Imperial  standard  weights  and  measorea  raniiral  or 
authorised  to  be  provided  imder  this  Act;  and  tf.  ape 
Boch  examinatlan,  it  shall  appear  that  the  aatd  wei^lia  gr 
measures  are  Ught,  or  otherwise  imjaat,  the  aame  ihaJl  bi 
liable  to  be  seized  and  forfeited,  and  the  penon  or  pejMoi 
In  whose  poaseealon  the  aame  shsll  be  foond  ahaU,  on  ooaTt- 
tlon.  forfeit  a  som  not  exceeding  61 ;  mad  any  petwn  who 
ahall  have  In  his  or  her  poaaeaatoa  a  steelyard  or  other  irei(^ 
log  moching  which  shall  on  sooh  examination  be  foond  ineor- 
rect  or  otherwise  unjust,  or  who  shall  neglect  or  nfiaeiii 
produce  for  such  exsmination  when  thereto  required  tS 
weights,  measorea,  ataelyards  or  other  weighing  maddaei 
steMyaid^  or  other  weighing  machlnea  whieh  ahall  be  in  Itit 
or  her  poesessloo,  or  shall  otherwise  obstruct  or  hinder  saib 
examination,  shall  be  liable  to  a  like  penalty. 

Cave  now  appeared  in  support  of  the  convictian, 
and  argued  tliat  the  conviction  was  ri^t,  for  that 
whatever  may  have  been  the  intent  of  the  com- 
pany, or  however  accidental  may  have  been  the 
condition  of  the  weighing  machine,  it  was  in  fact 
unjust  in  the  results  to  which  it  pointed. 

Hayes,  Scrjt  (Digby  with  him)  ai]gued  thsttbt 
penalty  under  the  statute  had  not  beenincarred,  inat- 
much  as  the  machine  weighed  correctly,  ttioagli 
the  index  hand  was  out  of  order,  the  public  not 
being  in  any  way  prejudiced,  since  the  full  ailovaoce 
was  always  made  in  the  calculation  of  the  weight; 
that,  in  fact,  the  hand  of  the  machine  merely  re- 
quired adjiuting,  which  could  easily  hare  been 
effected  by  any  person  who  knew  the  method  of 
using  the  apparatus.  [Cboxmok,  J. — It  it  lil» 
the  case  of  false  scales  or  weights,  in  which  the 
party  might  say,  "  Oh,  never  mind,  I  can  nuke  so 
allowance  "r-such  a  state  of  things  might  lead  t» 
great  frauds.]  It  must  be  the  incorrectness  which 
defrauds.  [Sme,  J. — The  company  should  see  con- 
tinually that  the  machine  is  correct.]  It  may  get 
out  of  order  by  an  accident  at  any  momeiit 
[MELLon,  J. — If  the  inaccuracy  were  merely  scti- 
ucntal  it  might  be  another  question,  but  here  tbr 
error  was  well  known,  and  yet  the  machine  wsf 
permitted  to  be  used.]  It  is  not  like  a  false  sole; 
the  machine  weighs  correctly,  and  is  not  uniott. 
[Mellor,  J. — ^It  is  not  meant  that  the  mtaiBe 
has  been  used  fraudulently,  but  only  that  it  indi- 
cates a  false  quantity.  The  public  hare  a  right  to 
be  served  by  a  correct  machine.]  The  penalty  is 
for  having  in  possession.  The  porter  du  aUov  ia 
weighing  for  the  4lbs.  incorrectly  indioted : 
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liEEVE  r.  Woou. 


[Q.  B. 


Cboxptox,  J. — I  think  that  this  conviction  must 
be  coafinned.    My  iirother  Hayus  sccnis  to  thinic 
that  there  most  be  an  intention  to  do  wrong,  but  I 
am  not  of  that  opinion.    I  should  sa^  that  auch  a 
machine  as  tliis  is  like  a  watch,  which  is  incorrect  if 
it  does  not  show  the  right  time.    Now,  here  the 
machine  r^isten  4Ibs.  against  the  customer — that 
ii  a  wrong  result ;  there  may  be  no  fraud  in  it,  but 
these  inovisiona  are  intended  for  the  security  of  the 
pnblic,  and  it  is  the  having  of  unjust  weights  in 
possession,  not  the  using  of  them,  that  is  the  ofFenoe. 
It  is  true  that  this  machine  might  be  made  correct, 
but  (hat  may  be  applied  to  every  case  of  false 
wei^ts,  since  it  may  be  set  right.    It  would  how- 
efer  never  do,  when  the  inspector  came,  to  say,  "I 
told  my  man  to  make  it  correct."    The  Act  means, 
yon  shall  not  have  it  in  your  power  to  do  an  injus- 
tice, and  it  is  no  answer  to  say  that  "  I  set  it  right 
by  calculation."  This  case  differs  from  the  one  cited 
of  the  Loudon  and  North-  Weitem  Rnilwa^  Company 
r.  tUcJtard$.  In  that  case  the  machine  was  one  which 
from  ita  very  nature  required  adjusting  before  it 
was  used,  and  it  was  held  that  it  ought  to  have  been 
adjusted  before  it  was  examined.    It  was  a  case  of  a 
machine  so  variable  in  its  nature  that  it  was  neces- 
sary to  adjust  it  each  time  it  was  used,  and  so  far 
ras  like  an  astronomical  instrument  which  has  to 
be  adjusted  each  time  it  is  used.    That  is  not  the 
case  here.    The  injury  which  had  put  the  machine 
out  of  order  had  happened  some  time  before  (a  fort- 
night), and  yet  it  was  continued  in  use.    It  was  not 
a  machine  requiring  adjusting  before  use,  but  it  was 
one  which  had  become  incorrect  by  means  of  an 
injury  which  had  happened  to  it,  which  was  well 
known  to  the  officers  of  the  company,  who  still  went 
on  using  it,  making,  as  they  said,  an  allowance  for 
the  inaccuracy. 

ilEixoB,  J. — ^I  am  of  the  same  opinion.  My 
brother  Cromptonhafi  properly  distinguished  between 
this  case  and  the  case  of  Tlie.  London  and  Norih- 
Weitem  Railioay  Companu  v.  RirJiards.  The  intcn- 
of  the  statute  is,  that  without  regard  to  the  inten- 
tions of  the  parties  they  shall  not  use  incorrect 
niacliinea.  This  was  a  case  where  they  had  to 
make  an  allowance  of  four  pounds  in  order  to  arrive 
at  a  correct  weight.  That  is  a  state  of  things  which 
tlw  statute  intended  to  prevent.  No  one  supposes 
that  the  company  intended  to  make  any  improper 
nse  of  the  inaccuracy,  but  still  they  allowed  the 
incorrect  machine  to  be  used. 

SuEB,  J. — I  am  of  the  same  opinion.  The  case 
cited,  for  the  reasons  already  pointed  out,  is  in 
point.  There  the  machine  was  really  not  Out  of 
onler,  it  merely  required  adjusting  before  being 
ns«l.  Cunriction  affirmed. 

Monday,  Nov.  28,  1864. 

Reeve  (app.)  r.  Wood  (resp.) 

Ilutband  and  wife — Evidence — ComjKttnry  oftmfc 
against  husband — Desertion. 

A  icije  it  not  an  admissible  witness  against  her  husband 
in  support  o/'  a  charge  of  desertion  of  wife  and  children 
preferred  by  the  parish  under  tlie  \  agrant  Acty  5  Geo. 
C.83. 

Case  stated  by  justices  at  the  instance  of  the 
nformant  parsuant  to  the  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  of  the  peace  for  the  city  of 
iV'orccster  on  the  18th  July  1864,  before  us  the 
iiidersigned,  two  of  Her  Majesty's  justices  of  the 
It-ace  acting  in  and  for  the  said  city,  Charles  Wood 
ppeared  charged  in  and  by  an  information  laid  by 
rhomaa  Sutton  Reeve  in  pursuance  of  an  order  of 
he  board  of  (cuardians  of  the  Worcester  Union  in 
lie  raid  city,  for  that  he  the  said  C.  Wood,  at  the 
[Mao.  Cas,— Vol.  nX.] 


parish  of  St.  Helen  in  the  said  city  of  Worcester,  on 
the  2;trd  June  last  past,  being  then  and  there  a 
person  able  wholly  or  in  part  by  work  or  otlicr 
means  so  to  do,  did  wilfully  neglect  and  refuse  to 
maintain  his  lawful  wife  Mary  Ann  Wood  and  their 
three  cliildren,  viz.,  Agnes,  Emily  and  Walter,  by 
reason  of  which  neglect  and  refusal  she  the  said 
M.  A.  Wood  and  her  said  three  children  did  on  the 
year  and  day  aforesaid  become  chargeable  to  the 
common  fund  of  the  said  Worcester  Union,  contrary 
to  the  statute  in  such  cases  made  and  provided,  and 
the  said  charge  having  been  duly  heard  by  us,  we 
dismissed  the  said  information  on  the  grounds  here- 
inafter stated. 

At  the  hearing  of  the  said  information,  in  order 
to  prove  the  offence,  and  more  particularly  the  mar- 
riage and  the  neglect  and  ability  to  maintain,  as 
alleged,  it  was  sought  to  examine  the  wife  bi  the 
deft,  upon  oath,  and  she  was  tendered  as  a  witness 
for  that  purpose  by  the  attorney  for  the  informant. 
The  deft,  thereujpon  objected  that  the  evidence  at 
his  wife  was  not  admissible  against  him  on  the 
ground  that  the  offence  with  which  he  was  charged 
was  of  a  criminal  nature.  It  was  argued  on  the 
part  of  the  informant  that,  although  the  deft,  was 
charged  under  the  Vagrant  Act  (5  Geo.  4,  c.  83J, 
with  an  offence  punishable  with  imprisonment,  still 
it  was  strictly  a  proceeding  in  its  nature  civil,  and 
also  that  the  case  should  be  treated  as  a  personal 
wrong  to  the  wife ;  and  the  almost  certain  impossi- 
bility tu  prove  in  detail  all  the  facts  necessary  to 
constitute  the  offence,  without  such  evidence,  was 
forcibly  dwelt  upon  as  a  further  reason  why  it 
should  be  admitted.  The  case  of  Sweeney  v.  S/tooner, 
6  L.  T.  Rep.  N.  S.  388,  was  referred  to ;  it  did  not 
appear  to  contain  any  express  decision  upon  the 
point  in  question. 

We,  the  said  justices,  were  of  opinion  that  the 
offence  commenced  and  consisted  m  the  chargea- 
bility  to  the  union ;  that  the  punishment  is  pro- 
vided for  that  offence,  and  not  for  an  alleged  wrong 
to  the  wife,  and  therefore  that  the  evidence  of  the 
wife  could  not  bo  received  against  her  husband, 
and  that  the  said  objections  made  by  the  husband 
must  prevail ;  and  we  allowed  the  same  accordingly 
and  did  discharge  the  said  deft. 

Therefore  it  is  submitted  for  the  judgment  of  tis 
the  said  Court  of  Q.  B.  as  to  whether  we  the  said 
justices  were  correct  in  point  of  law  in  our  said 
decision,  or  as  to  what  f  (uther  should  be  done  in  the 
premises.  '  Jno.  W.  Lea,        (l.  s.) 

Edwxrd  Evans,   (l.  s.) 

//.  Matthews  for  the  app. — The  Vife's  evidence 
was  admissible.  It  is  conceded  that  this  is  a 
criminal  proceeding,  and  that  the  14  &  15  Vict.  c. 
9t),  does  not  apply.  In  this  case  an  injury  is  done 
to  the  wife  by  the  desertion,  and  she  falls  within 
the  principle  by  which  she  is  made  competent  in 
cases  of  personal  injury  to  her  by  her  husband.  In 
the  case  of  abduction,  the  woman  is  competent  to 
prove  the  offence  against  the  man,  though  he  after- 
wards become  her  husband.  In  1  Phil,  on  Evid.  82 
(10th  edit.),  it  is  said  that  it  is  the  practice  to  admit 
the  evidence  of  the  wife  in  cases  of  desertion,  and 
so  it  is  in  the  metropolitan  police-courts.  [  tVest, 
amicus  curia;  statcil  that  in  the  West  Riding  of 
Yorkshire  the  wife's  evidence  was  excluded.] 

II.  V.  WatefrJd,  2  Lew.  C.  C.  279; 

/f.  V.  Locker,  6  R  »p.  107 ; 

//.  V.  Serjeant,  1  Ity.  &  Moo.  362  ; 

R.  V.  i'ere,  1  jebb  &  Symes  (Irish  Rep.),  563 ; 

H.  V.  Pierson,  1  Andrews,  310. 

No  counsel  appeared  for  the  resp. 

Crompto:(,  J. — ^I  think  in  this  case  that  the 
magistrates  decided  rightly.  In  very  early  times 
an  exception  was  mode  to  the  general  rule  that  a 
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irife  was  not  adinissible  as  a  vitness  against  her 
hniband  in  the  case  of  personal  wrongs  of  the 
irif  e.  That  arose  partly  on  account  of  the  mischief 
that  would  result  if  evidence  could  not  be  got  in 
sach  cases  where  great  brutality  may  have  existed, 
partly  from  necessity,  and  because  the  wife  was 
the  real  party  prosecuting,  and  ought  to  be  heard. 
I  do  not  think,  however,  that  the  present  case  is 
within  that  exception.  The  case  of  the  abduction 
of  a  woman  is  distinguishable,  and  has  been  con- 
ridered  as  in  the  nature  of  a  personal  injury.  In 
the  present  case  there  is  nothing  that  can  be  called 
an  injury  to  the  person  of  the  wife ;  it  is  only  a  crime 
against  the  parish,  and  it  is  the  fact  of  her  becom- 
ing chargeable  to  the  parish  that  makes  the  husband 
liable.  It  does  not  fall  within  the  rule  of  necessity, 
for  there  are  many  other  persons  by  whom  the  case 
may  be  made  out  without  her  evidence.  I  was 
very  much  struck  when  I  read  in  Phillips  on  Evidence 
that  it  had  been  the  universal  practice  to  receive 
the  evidence  of  the  wife  in  cases  of  vagrancy.  But 
from  what  Mr.  West  has  informed  the  court,  my 
own  idea  that  it  was  not  generally  allowed  in  the 
West  Riding  of  Yorkshire  has  been  confirmed.  We 
are,  therefore,  entirely  relieved  from  the  force  of 
the  statement  In  Mr.  Phillips's  book. 

BLACKBCBir,  J. — I  am  of  the  same  opinion.  The 
general  role  is  that  a  wife  is  not  admissible  as  a 
witness  for  or  against  her  husband  except  in  civil 
cases.  But  in  criminal  matters,  from  an  early  period, 
1)eginning  with  Lord  Andlof't  case,  there  was  an 
exception  to  the  rule,  which  went  on  the  principle 
that  where  the  offence  charged  touches  the  person 
of  Uie  wife,  and  she  must  be  cognisant  of  it,  and  may 
be  the  only  person  who  is  cognisant  of  it,  there  the 
wife  is  an  admissible  witness  against  her  husband. 
That  applies  to  all  cases  where  there  is  personal 
violence  inflicted  by  the  husband  on  the  wife.  In 
the  case  of  an  abduction  of  a  woman,  who  after- 
wards becomes  the  wife  of  the  person  abducting, 
there  is  the  carrying  off,  which,  although  no  per- 
sonal injury  has  been  sustained,  may  well  be  con- 
sidered as  within  the  principle,  for  she  must  be 
cognisant  of  it,  and  may  be  the  only  witness  who 
can  fix  the  offence  on  the  man.  The  present  case 
is  not  within  that  principle. 

Mbllob,  J. — ^lam  of  the  same  opinion.  There 
is  no  personal  wrong  done  to  the  wife  in  this  case  in 
the  sense  of- any  of  the  decided  cases. 

Judgmtnt  for  tin  nap. 


Ttietdan,  Nov.  29,  1864. 

'Thohas  (ai^.)  V.  JoHKs  (resp.) 

7%*  Sjfoion  FMay  Act  1861  (24  j-  25  Vict.  c.  109)— 
"  Fixtd  engiju^ —  What  u,  vrithin  $ect.  1 1. 

T%e  24  j-  25  Vict,  c  109,  «.  11,  impoies  a  penalty  vpm 
am/  one  who  uaa  a  fixed  engine  of  anu  dexription 
for  catching  tabnon  in  aiy  inland  or  tided  oaten.  The 
app.  wa*  convicted  under  the  above  tectum  for  taing  a 
net  (for  catMng  eabaoii),  which  extended  to  near  the 
centra  of  the  river,  and  to  which  was  attached  a  stone 
at  one  end,  the  other  end  being  kqit  up  by  corks,  with 
had  to  keep  it  down  in  the  rtver,  ana  which,  when  a 
so&um  towchet  it,  entangles  the  fish,  the  stone  giving 
wag: 

HM,  that  mcA  a  ntt  $o  vted  was  not  a  fixed  eiyine 
within  the  meaning  of  the  above  section. 

This  was  a  ease  stated  under  the  20  &  21  Vict. 
«.  43,  upon  a  conviction  of  the  app.  by  certain  jus- 
tices of  Cardiganshire,  upon  an  information  under 
sect.  11  of  the  24  ft  25  Vict.  c.  109  (an  Act  to  amend 
^awt  idaUng  to  flaheriea  of  salmon  in  England), 


upon  a  charge  that  he  "used  certain  fixed  eogiDei, 
to  wit,  certain  nets,  temporarily  fixed  to  the  i^  lot 
the  purpose  of  catching  salmon  in  a  part  ni  the  tidal 
waters  of  the  river  Tivy." 

The  nth  section  enacts  that. 

No  fixed  engine  of  uiy  description  shdl  be  plicedornMd 
for  cJktching  salinon  in  any  inland  or  tidai  waters  . . .  under 
a  penalty  of  not  exceeding  IQL  for  eacli  day  of  80  plack^ 

The  evidence  was  as  follows : 

I  aaw  the  deft  aetting  three  nets  on  the  Cwdifin  side  o(ite 
Tivy.  The  nets  were  aboat  twelve  yards  apart,  udeitmM 
to  near  tiie  centre  of  the  river.  The  nets  were  fixed  to  siloni 
at  one  end,  at  the  other  end  they  were  kept  as  by  oorki,  viik 
lead  to  keep  them  down  ilk  tlia  river.  There  wualargtitin 
attached  to  the  netwtaleh  kept  it  quite  firm.  TlwiwtiiA 
yards  in  length  and  one  yard  alxteen  inrhes  is  depth.  Tht 
river  was  three  or  four  feet  in  depth.  1  cannot  say  wht&a 
the  nets  reached  the  bottom.  I  have  seen  salmon  eotsi^MiB 
nets  like  theee.  The  stone  wae  on  the  bank  of  the  rirtt.  h 
might  weigh  Ulba  I  will  swear  it  was  S  or  6  Ita.  Wbai 
sahnon  reaches  the  net  the  stone  gives  way  and  the  ssIumii  t< 
entangled  and  the  net  gathers  together.  The  nets  in  piKid 
in  such  a  position  that^  when  a  salmon  touches  the  net,  itnoTci 
and  the  salmon  gets  entangled  and  diea.  The  nets  ieM 
remain  the  same  length  when  in  the  water.  Theycoeiiu 
very  much.  The  water  was  still  where  the  nets  wen.  Tkn 
are  always  plaoed  in  quiet  water,  and  not  in  a  cuneDt.  Wks 
the  salmon  U  In  the  net  it  la  rolled  up  like  a  rabbit  in  SDR  I 
do  not  know  whether  snob  a  net  would  catch  salnun  vii^ 
a  stone.  It  requires  a  weight  to  bold  the  net  and  tet;  H 
extended. 

Giffard  appeared  in  support  of  the  oonvictm 
and  contended  that  the  net  used  as  described  in  tb 
evidence  set  out  in  the  case  was  a  fixed  ogiK 
within  the  object  and  meaning  of  the  Act,  fat  tim 
the  stone  operated  as  an  anchor,  and  the  ki  » 
used  effectually  prevented  the  salmon  from  ucai- 
ing  the  river. 

Keane,  Q.C.  and  Bowen,  for  the  app.,  wen  sX 
called  upon. 

Cromptos,  J. — I  have  a  difficulty  in  seeing  ko* 
this  net  can  be  called  a  fixed  engine,  when,  •ccanl- 
ing  to  the  evidence,  the  moment  a  salmon  stfikeii 
it  rolls  up  and  gathers  round  the  fish,  and  h 
becomes  useless  for  any  further  fishing  until  it  .< 
re-set.  It  resembles,  it  is  said,  a  pnrse-net  U 
catcliing  rabbits,  which  breaks  away  directlj  ^i" 
rabbit  is  in  it,  wrapping  round  and  catching  liii»- 
The  weights  are  only  used  for  the  poipow  i' 
keeping  the  net  extended,  and  if  they  can  nisbtbS| 
net  a  fixed  engine,  it  is  difiicult  to  see  bow  an;  i' 
ordinarily  leaded,  and  used  by  the  hand  reallv  a^ 
be  exempt  It  has  been  argued  that  by  multiplnl 
these  nets  in  the  river  the  ascent  of  the  fish  Di(<^ 
be  entirely  prevented ;  but  there  is  nothing  in  ^ 
Act  whidi  says  that  if  several  nets  are  tued  * 
as  to  produce  the  effect  of  a  fixed  engine,  tbtj 
unlawful.  Indeed,  it  is  quite  plain  that  very  i>« 
more  mischief  might  be  produced  by  net*  Wit 
drawn  down  the  river  between  boats  in  frequd 
succession,  and  which  might  scare  or  captoreill  ii'< 
fish  they  met,  but  which  it  is  admitted  the  M 
does  not  prohibit,  than  by  these  nets,  which 
avail  for  a  single  capture.  Upon  the  facts. 
fore,  I  am  of  opinion  that  the  conviction  ihanld 
quashed. 

Mbllor  and  Sbsk,  JJ.  eoncnned. 

Conviction  yaosW 
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Deported  tij  W.  Matd  and  Lciu.rr  Shrh,  Eaqn., 
Bvriitere-iit-Uw. 


HSOI8TIUTION  APPBALS. 

Friday,  Nov.  18,  18G4. 

Obam  v.  Cole. 

yotice  of  objection  —  SpeciJicituM  as  to  A»  litt  in 
wUdi  oUeeloi's  name  to  be  found — 6  Vict,  c  18, 
Khtd.  B.,  No.  U. 

J»  the  borouph  of  Devonport  there  were  two  lists  of 
voters,  whtch  were  posted  up  in  tie  usual  places. 
One  teas  headed. '^  List  of  persons  entitled  to  vote  for 
the  borough  of  Devonport  in  remect  of  property  occu- 
pied within  the  parish  of  Stoke  Lkunerel. '  The  other, 
"  Litt  of  persons  entitled  to  vote  for  the  borough  of 
Devonport  in  respect  of  property  within  the  township 
of  East  Stonehouse." 

The  reip.  signed  his  notice  of  objection  as  fottmos : — 
"£.  W.  Cole,  69,  Dumford-street,  on  the  list  of 
voters  for  the  borough  of  Devonpwt  and  township  of 
East  Stonehouse." 

It  having  been  objected  that  this  notice  was  bad,  on  the 
ground  that  it  did  not  appear  on  what  list  the  objec- 
tor's name  was  to  be  found,  and  that  there  was,  in  fact, 
no  such  list  as  that  described  in  the  notice  of  objec- 
jection: 

Held,  that  the  notice  was  a  good  one. 

This  was  a  consolidated  appeal  from  the  decision 
'Of  the  revising  banister  for  Uie  borough  of  Devon- 
port,  who  stated  the  following  case  for  the  opinion 
of  the  court. 

William  Cole  duly  objected  to  the  name  of 
John  Adams  being  retained  on  the  list  of  voters 
for  the  said  borough.  The  notices  of  objection 
Were  duly  served  both  upon  the  overseers  and  the 
voter,  and  were  in  the  following  form : 

To  Ur.  John  Ajflama. 

33,  Unlon^lreet,  Eut  Stouehoiue. 
I  hereby  give  yoa  noUoe  tlut  I  object  to  roar  name  being 
rnainsd  on  One  listof  persons  entitled  to  vote  in  tlie  election  of 
nemben  tor  tba  borough  of  Devonport  sod  township  ot  But 
fitoDehoose. 
Skted  thie  24th  Aag.  1864.  Eowasd  Wiluah  Colk, 

of  69,  DumftnrdHKtreet,  on  the  list  of  voters  for  the 
borough  of  Devonport  and  township  of  Eut  Stone- 
hoose. 

It  was  objected  to  these  notices,  that  it  did  not 
appear  from  them  on  what  list  the  objector's  name 
was  to  be  found,  and,  moreover,  that  there  was  in 
factno  such  list  as  that  described  in  the  notice  of 
objection. 

The  borough  of  Devonport  consists  of  the  parish 
of  Stoke  Damerel  and  the  parish  or  township  of 
East  Stonehouse;  each  of  these  parishes  has  dis- 
tinct churchwardens  and  overseers,  distinct  places  of 
worshipi,  and  aeperate  lists  of  voters  are  stuclc  up  at 
the  several  places  of  worship  by  the  respective  over- 
seers and  churchwardens  of  each  parish  or  town- 
ship. 

The  list  stack  up  by  the  churchwardens  and  over- 
seers of  Stoke  Damerel  is  headed  "  List  of  persons 
entitled  to  vote  for  the  borough  of  Devonport,  in 
respect  of  property  occupied  within  the  parish  of 
Stoke  Damerel." 

The  list  stuck  up  by  the  churchwardens  and  over- 
seers for  the  parish  or  township  of  East  Stonehouse 
is  headed,  "Liat  of  persons  entitled  to  vote  for  the 
borough  of  Devonport  in  respect  of  property  occu- 
pied within  the  township  of  East  Stonehouse." 

On  this  list  the  name  of  the  said  Edward  William 
Cole  appeared,  with  the  pUce  of  residence,  as  stated 
in  the  notice  of  objection. 

There  is  no  other  Dumford-street  in  the  borough 
of  Devonport  than  the  Dumford-street  in  which  tiie 


said  Edward  William  Cole  lives,  and  that  is  within 
the  township  of  East  Stonehouse. 

If  the  court  shall  be  of  oiunion  that  such  notices 
of  objection  were  insufficient,  then  the  name  of  the 
said  John  Adams,  and  also  the  names  of  the  several 
other  persons  mentioned  in  the  schedule  hereimto 
anncxe<I,  are  to  be  restored  to  the  list  of  voters  from 
which  the  same  have  been  expunged,  and  the  register 
of  voters  is  to  be  amended  accordingly. 

But  if  the  cotirt  shall  be  of  opinion  that  such 
notice  of  objection  is  sufficient,  the  register  of  voters 
is  to  remain  unaltered. 

Karslate,  Q.C.  appeared  for  the  app.,  and  con- 
tended that  the  notice  did  not  show  upon  which 
list  the  objector's  name  was  to  bo  found,  and 
that  it  described  him  as  being  on  a  list  which  did 
not  exist.    He  cited 

Eidsforth  y.  Farrer,  4  0.  B.  9; 
Crou>ther  v.  Bradney,  9  L.  T.  Eep.  N.  S.   444;  15 
C.  B.,  N.  S.,  536. 

Montagu  Smith,  Q.C.  and  Phi&rick,  for  the  resps., 
were  not  called  on. 

Bble,  C.J. — ^I  am  of  omnion  that  the  revising 
banister  was  right  Schedule  11  of  the  6  Vict.  c. 
18,  rsquircs  the  objector  to  state  the  place  of  his 
abode,  and  that  he  is  on  the  list  of  voters  for  the 

parish  of .    Here  there  are  more  lists  than  one, 

and  it  has  been  decided  that  the  objector  must 
define  which  of  the  lists  the  party  objected  to  is  to 
examine.  I  think  the  objector  iu  this  case  has 
defined  the  list  unambiguously  enough  to  enable  the 
party  objected  to  to  ascertain  whether  the  objector 
was  a  person  qualified  to  object.  He  says,  "I  am 
on  the  list  of  persons  entitled  to  vote  in  the  elec- 
tion of  members  for  the  borough  of  Devonport 
and  township  of  East  Stonehouse."  I  construe 
that  to  mean  that  he  is  entitled  to  vote  for 
the  members  for  th«  borough  of  Devonport  and 
township  of  East  Stonehouse.  The  list  stuck 
up  uses  the  words,  "  entitled  to  vote  for  the  borough 
of  Devonport  in  respect  of  property  in  Stoke 
Dameiel,  and  in  respect  of  property  in  the  town- 
ship of  East  Stonehouse."  The  objectcn-  has  referred 
him  to  the  list  of  voters  for  the  borough  of  Devon- 
port,  that  Ust  relating  to  Uie  township  of  East 
Stonehouse.  I  confess  that  I  cannot  see  what  more 
the  objector  could  have  done  than  he  has. 

BvLBs  and  Keatiko,  JJ.  concurred. 


BlAIN   t;.  PiLKIXOTON. 

Right  of  revising  barrister  having  concurrent  jurisdiction 
with  another  bqrrister  to  reopen  and  decide  upon  a 
case  already  determined  by  his  colleague. 

An  objection  having  been  duly  made  to  A.'s  name  heimj 
retained  on  the  list  of  voters  for  a  division  of  a  county, 
the  case  in  die  course  came  on  before  the  revising 
barrister,  when  A.,  not  being  present  to  support  his 
claim,  was  struck  off  the  list. 

On  a  subsequent  day,  A.  came  before  the  other  barrister 
(JJ^/ere  being  two  for  the  divuiony,  and  having  given 
gcod  reason  for  his  absence,  pragfed  that  his  case 
should  be  reheard  This  the  barrister  consented  to, 
and  having  heard  the  case  {the  objector  not  being 
present),  restored  his  name  to  the  list : 

Held,  that  the  barrister  was  wrong  in  acting  as  he  did, 
as  his  colleague  having  heard  and  Jinally  determined 
the  case,  it  was  not  con^tent  for  him  to  reopen  it. 

This  was  an  ^ipeal  from  the  decision  of  one  of 
the  revising  banisters  i4>pointed  to  revise  the  lists 
of  parliamentary  voters  for  the  southern  division  of 
Lancashire,  upon  certain  i>oints  of  law  arising  out 
of  the  following  facts : 
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At  a  court  held  by  adjournment  in  Bury  on  the 
13th  Oct.  1864,  before  me,  appointed  to  revise  the 
lists  of  voters  in  the  election  of  Members  of  Parlia- 
ment  for  the  southern  division  of  Lancashire,  the 
Kev.  Thomas  Corser,  incumbent  of  Stand,  in  the 
township  of  Filldngton,  applied  to  have  his  name 
restored  on  the  list  for  that  township. 

The  name  had  liecn  removed  from  the  Filkington 
register  in  due  course  of  proceeding  by  my  colleague, 
one  of  the  other  revising  Imrristers  for  the  same 
division  of  the  county,  at  a  previous  sitting  of  the 
court  in  Bury,  in  consequence  of  ^ts  having  lieen 
duly  objected  to,  and  of  the  absence  of  the  applicant 
or  any  one  on  his  behalf  when  the  name  in  its  order 
was  called.  At  the  time  in  question  the  applicant 
had  been  in  attendance  on  his  bishop  in  performance 
of  his  duties  as  rural  dean  of  Bury,  but  with  due 
precaution  he  had  provided  a  fit  and  proper  person 
to  attend  the  revising  barrister's  court  on  his  behalf 
and  support  his  right  to  remain  on  the  register. 

Upon  this  application  being  made  objection  was 
taken  that  I  had  no  power  to  entertain  it. 

But  I  was  of  opinion,  First,  that  although  the 
list  in  question  had  been  gone  through  and  duly 
initialled  and  signed  by  my  colleague,  yet,  as  it  waa 
still  in  my  hands,  my  power  to  do  in  open  court  all 
things  proper  for  perfecting  the  list  in  accordance 
with  the  intention  and  purpose  of  the  statutes  in 
that  case  provided  still  remained.  Secondly,  tiiat 
the  marlcs  of  erasure  upon  the  name  and  qualifica- 
tion of  the  applicant  in  the  list,  accompanied  by  the 
initials  of  my  colleague  in  the  margin,  were  to  me 
sufficient  evidence  that  a.valld  notice  of  objection  in 
thia  particular  instance  had  been  duly  proved  in  open 
court,  and  that  it  was  competent  for  me  without 
further  proof  of  such  notice  to  investigate  the  right 
of  the  applicant  to  bo  upon  the  register.  Thirdly, 
that  such  investigation,  after  being  initialled  by 
proof  of  such  notice,  is  a  proceeding  in  the  hands  of 
the  revising  barrister  solely,  and  is  not  invalidated 
by  the  absence  of  the  object  or  his  agent,  or  if 
present,  by  any  refusal  on  their  part  to  assist. 

Beingfurther  of  opinion  that  tbeapplicant  through 
no  default  of  himself  had  been  removed  from  the 
register,  I  did,  in  the  exercise  of  my  discretion,  enter- 
tain the  application,  and  upon  investigation  of  his 
right,  being  satisfied  that  he  was  entitled  to  be  on 
the  register,  I  restored  his  name. 

If  the  court  should  be  of  opinion  that  I  had  power 
to  do  so,  the  name  is  to  remain  on  the  register';  but 
if  otherwise,  it  is  to  be  erased. 

Keane,  Q.  C.  appeared  for  the  app. 

The  resp.  was  not  represented  by  counsel. 

Eble,  C.  J. — I  think  that  the  revising  Imrrister 
was  wrong.  The  trial  uf  the  question  raised  between 
the  objector  and  the  voter  is  the  trial  of  a  matter 
<n  /oro  contenlioso,  and  on  this  occasion  the  objector 
waa  there  at  the  time,  but  the  party  objected  to 
waa  not;  the  judge,  having'  proper  autliority,  pro- 
ceeded with  the  case  and  disposed  of  it  in  favour  of 
the  oI>jector.  Then,  as  I  understand  the  case,  on 
the  following  day  the  party  objected  to  came  before 
the  barrister  and  satisfied  him  that  his  absence  was 
a  justifiable  absence  as  between  man  and  man,  and 
prayed  what  in  effect  would  be  a  new  trial  as  between 
him  and  the  objector,  and  the  barrister  accordingly 
held  a  new  trial.  I  give  judgment  against  the 
resp.  on  the  ground,  that  what  was  done  was  in 
favour  of  the  party  objected  to,  and  therefore  against 
the  objector,  who  does  not  appear  to  havi;  been  pre- 
sent. I  give  this  judgment  upon  that  ground.  I 
should,  however,  wish  to  say  that  I  am  desirous  to 
the  last  degree  to  sanction  inrall  tribunals  power  to 
correct  clerical  errors  in  matters  of  form  where  there 
is  anything  to  amend,  but  yet  I  cannot  but  see  a 
mat^ial  distinction  between  amending  a  cletical 


error  and  rehearing  a  case  wliich  has  ben 
finally  heard  and  determined  on  another  diy. 
Here  the  barrister  says,  "I  will  have  in  cSm:!  a  nev 
trial."  That  may  be ;  but  I  still  have  greater  doabtt 
whether,  where  there  were  two  concurrent  btniiten 
appointed  for  one  district,  with  power  to  act  jointi}' 
and  severally,  if  one  takes  a  case  and  hoit  it, 
and  finally  determines  it,  it  is  open  for  the  other 
barrister  to  consider  the  case  again  and  come  to  a 
contrary  conclusion.  lam  clearly  of  opinion,  ai  it 
does  not  appear  that  the  objector  waa  present  vitk 
his  proofs  or  had  an  opportunity  of  being  heard,  tint 
it  was  not  a  trial  that  can  be  supported.  And  in  mj 
opinion,  therefore,  our  judgment  must  befortbe  >{i^ 

BTLE8,  J. — I  am  of  the  same  opinion. 

Keatiko,  J.— I  am  of  the  same  opinion. 

JudgmaU  for  off. 

Steele  r.  Boswobtb. 

Election  law — Inmates  of  homital — Equitaik  akite— 
Right  to  vote—ti  Will.  4,  c.  45,  ».  18. 

In  1762  certain  lands  tcert  conveyed  to  tnatta  m  fvl 
to  suffer  and  permit  tlie  rector  or  rectors  oj'mtsa 
parislies  to  talx  the  rents  and  profits  of  the  aow,  al 
with  them  to  tefv  a  hospital,  which  had  bee*  faaid 
in  I6!)2,  in  re/mtr  and  to  provide  its  inmatu  tcilk  tei 
and  bedding,  houseiiold  goods,  and  all  neeessani  tlmA 
and  medicines  and  medical  attendance,  a»a  It  f^ 
than  a  sum  of  moneg  treeWy,  and  various  olhit  u" 
«<  specijied  times. 

The  inmates  of  the  hospittd  irere  to  be  nomlaattd  k}  it 
founder  or  his  heirs,  and  icere  liabk  to  be  nmmltf 
them /or  immorality  or  other  misbehtwionr.  The  ianit 
have  each  a  separate  room  and  a  key  to  the  nam.  ai 
there  is  a  dining-hall  commott  to  all,  and  at  liepnial 
time  they  each  receive  9s,  id.  per  week.  Aioduy  «» 
said  as  to  the  aj^tropriation  oji  the  surjJia  rati  ir 
profits.  No  instance  has  been  kaow*  of  m  t'aMf 
having  been  removed  for  misconditct : 

Held,  that  the  claimant  (an  inmate),  although  heiaili' 
right  to  demand  moneafrem  the  trustees  trio  eoBrrUd 
t/ie  rents  and  profits,  lutd  no  such  eqaitaUe  estalt  it 
the  lands  which  the  trustees  held  a»  to  entitle  iim  h  i 
vote  for  tlie  county. 

This  was  an  appeal  from  the  decision  of  the  revil- 
ing barrister  for  the  northern  division  of  tbccomtr 
of  Leicester. 

At  a  court  held  at  Bottesford,  J.  A.  BosvoftI' 
duly  objected  to  the  name  of  George  Steele  beins 
retained  on  the  list  of  voters  for  the  parish  of  1V»- 
tesford.  , 

The  name  stood  on  the  register  as  follows : 


Steele,  Qeorge     Bottesford  .    imad  htsi 


It  was  proved  in  evidence  that  George  Steele  w" 
an  inmate  of  Bottesford  hospital  for  men  in  tte 
same  parish,  founded  by  the  Earl  of  Bntland  in  <* 
about  the  year  1692,  which  from  time  to  timev" 
augmented  until  the  year  17C2,  when  certain  lawi* 
and  tenements  in  Bott^ford,  Muston,  Abkettiel;. 
Hotwell  and  Long  Clowson  were  xvcoarejti  ta 
certain  trustees  therein  named,  and  which  oonttj- 
ance,  after  reciting  that  the  rents  of  laemiws  eon- 
prised  in  certain  indentures  therein  recited  had  f* 
some  time  been  found  sufficient  for  the  suf^ort  o 
fourteen  poor  people,  and  the  said  doke  t^ 
desirous  to  extend  the  said  charity  io  the  mainte- 
nance of  two  other  poor  persons,  had  tBieelcii  t«o 
more  to  be  added  to  the  twelve  poor  iM)|iie«li(f^ 
provided  for  out  of  the  revenues  of  the  aMdha^i"* 
and  declared  that  the  said  bnatew 
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possessed  of  the  said  lands  and  tenements  upon  the 
following  trusts,  that  is  to  say : 

In  tnwt  that  they  the  said  truste«ii  and  irarvivo™  or  Bur- 
■Tiror  erf  them  should  permit  aud  suffer  the  pecfors  of  the 
nctoriea  of  Bottesford  and  Harley  respectively  for  erer  to 
,  ncdn  and  take  the  rents  and  proflts  of  all  and  siognUr  the 
mid  messaages,  lands  and  premiBes  thereby  respectively 
^gnwted,  banpiined  and  sold,  as  often  as  the  same  should  be- 
•fiome  doe  and  payable,  to  the  intent  and  purpose  that  they  the 
BaM  rectoni  and  their  successors,  or  the  rector  for  the  time 
lieiiu  of  Bottesford  and  Harley  aforesaid  respectively  for  ever, 
should  and  would,  by  and  out  of  tbe  said  rents  and  proftts, 
pay  and  distribute  to  the  foiu^en  poor  men  who  then  were, 
or  thereafter  should  be  legally  and  rightly  admitted  into  and 
placed  iu  the  Bsid  hospital  (that  is  to  say),  to  each  aud  every 
ol  them,  oooe  in  every  mouth,  the  sum  of  ia<.  Hd.  of  current 
British  money,  and  also  the  sum  of  6<i  to  each  and  every  of 
the  said  poor  men,  four  several  times  in  the  year,  namely, 
£uter,  WhitBuntlde,  Bottesford  feast,  and  Christmas,  for 
pit;<moDey,  aad  also  the  sum  of  lod.  to  each  aud  every  of  the 
•eaid  poor  men  In  December  every  year,  in  lien  of  capon- 
money,  and  also  in  February  and  August,  yearly,  to  every 
-of  the  said  poor  men,  ImL  a  time  for  buying  them  salt;  and  also 
•to  every  of  them  the  said  poor  men  the  sum  of  likL  in  Sep- 
tember, yearly,  for  the  limUng  them  with  candles ;  and  also 
Ifaa  Bom  of  U.  tf<l  every  month  for  the  tire-maker  of  the  said 
poor  men's  Urea;  aud  also  the  sum  of  3U«.  for  each  and  every 
or  the  said  poor  men  In  April,  yearly,  for  the  providing  every 

•  of  them  a  salt  of  clothes,  and  to  each  and  every  of 
them  a  good  cloth  gown  and  making  at  Easter,  every 
other  second  year;  and  also  the  sum  of  G<.  8<i  a  man,  to  the 
laundress,  for  washing  each  poor  man's  clothes,  at  Lady-day 

•  and  Michaelmaa  yearly,  by  even  aud  equal  portions;    and 

•  also  out  of  the  said  rents  to  find  and  provide  for  each  of  the 
■sill  poor  men  '.10  cirt  of  hard  coala,  to  be  laid  in  yearly,  in 
the  month  of  May;  and  also  then,  aud  from  time  to  time,  and 

-at  all  timss  thereafter,  to  Had  and  provide  all  necessary  and 
reasonable  beds  and  bedding,  household   goods   aud  other 
necessary  oteusila  for  the  use  and  beneht  of  the  fCoid  poor  men, 
but  at  the  discretion  of  the  said  trustees,    parties    to    these 
presents,  and  shotild  maiutuin,  repair  and  keep  the  said  hos- 
pital or  almshoiue,  with  all  necessary  amendments  and  repa- 
niioos,  and  also  provide  physic  and  attendance  for  the  sick  ; 
-and  in  case  tha  said  trustees,  or  their  sticcesaors,  or  the  reo- 
ton  for  the  time  being  of  Bottesford  and  Harley  oforesnid  should 
wglect  or  refose  to  act  or  conoeru  themselves  in  the  sold  trust, 
parsnant  to,  and  to  be  guided  by,  the  directions  aforesaid,  then 
and  iu  such  caae  It  was  thereby  declared  and  agreed  by  and 
between  all  the  said  parties  to  these  praaent,  and  the  said 
John  Duke  of  Rutland  (party  thereto)  did  autboilMamlempower 
the  said  tnuteea,  or  any  three  of  them,  by  any  writing  under 
their  hands  respecdrely,  and  also  any  snbiieqtient  grantees  of 
the  said  premises,  to  nominate  and  appoint  three  or  more 
honest  alia  discreet  persons  to  act  aiid  be  oonoeroed  in  the 
said  trust,  in  such  manner  as  the  rectors  aforesaid,  or  any  of 
them,  might  or  were  to  do,  by  virtue  of  these  presents  and  of 
the  powers  aforesaid.    And   it   was   thereby  dechuvd   and 
agreed  by  and  botween  all  the  said  parties  to  these  presents, 
•  and  the  said  John  Dnke  of  Butlaud  (party  thereto)  did  declare 
that  the  said  sole  power  of  uomiiutting  or  appointing  for  any 
peraon  or  persons  wnatsoever  to  be  pla^d  and  admitted  in  the 
saU  hospital  should  be  and  remain  In  the  said  duke  and  Us 
heirs  male  for  ever;  and  in  cose  of  failure  of  such  heirs  male 
then  the  lord  or  lords  of  the  manor  of  Bottesford  at  the  time  of 
such  failiuTe,  and  their  successors,  lord  or  lordaforthe  time  being, 
■lull  have  the  right  of  nomination  and  placing  of  poor  persons 
hk  such  manner  as  the  said  duke  then  had,  and  his  heirs  might 
have ;  and  it  was  further  declared  that  in  cose  any  of  the  said 
.  poor  men,  after  auch  their  nomination  or  admission  into  the 
nid  hospital,,  should  in  any  way  abuse  the  said  charity  by 
uieir  immoralities,  profaneuess,  or  lewdness,  or  other  misbe- 
haviour, then  It  should  and  might  be  lawful  for,  and  be  in  the 
power  of  the  said  then  present  duke  (party  therto),  or  his 
heu^  or  for  failure  of  such,  for  the  Lords  of  Bottesford  and 
their  suocessora  for  the  time  being,  to  remove  aud  displace 
Mch  person  or  persons,  so  as  he  or  they  should  not  have  the 
heneut  or  advantage  of  the  said  charity,  and  to  nominate  and 
appoint  any  other  person  or  persons  iu  the  place  and  stead  of 
such  person  or  persons  so  to  be  removed.    .And  iu  the  said 
craiveyance  is    contained  a  declaration  that  the  said  trustees 
should  demise  or  lease  all  or  any  part   of  the  said    pre- 
mises for  a  term  not  exceeding  twentyKme  years,  so  as  upon 
•«»«ry  such  lease  there  be  reserved  the  full  and  improved  tent 
'Without  any  Sue  to  be  paid. 

It  waa  further  proved  that  the  said  George  Steele 
'as  paid  by  the  trustees  of  the  hospital  the  sum  of 
9».  2d.  per  week;  that  the  appointment  of  the 
hospital  men  by  the  Duke  of  Ruthmd  for  the  time 
being  was  by  word  of  month  or  by  letter  to  his 
-Agent,  who  reduced  such  .appointment  to  writing, 
and  forwarded  it  to  the  parties  so  appointed ;  that 
there  waa  in  the  said  hospital  a  common  hall  where 
the  hosiatal  men  had  their  meals ;  that  each  man 
had  a  separate  room  with  a  pantry,  and  that  all  the 
apartments  were  numbered ;  that  the  entrance  to 
the  said  hospital  is  by  one  outer  .door-into  a  passage, 


at  the  end  of  which  is  a  second  door,  and  all  the 
inner  doors  of  the  said  apartments  open  into  the  said 
passage;  that  a  matron  is  appointed  by  the  said 
trustees,  who  has  apartments  allotted  to  her,  and 
who  receives  a  salary  of  20/.  per  annum,  and  whose 
dnties  consist  in  the  general  superintendence,  in 
cleaning  the  apartments,  and  in  cooking  and  work- 
ing for  the  said  hospital  men ;  that  the  said  hospital 
men  pay  no  rates  or  taxes,  and  never  repair  the  apart- 
ments ;  that  they  enjoy  the  use  of  an  orchanl  and 
garden  adjoining  the  hospital,  and  are  supplied  from 
Uie  funds  of  the  trust  with  coal,  medicine,  medical 
attendance,  and  all  necessaries  (except  meat  and 
provisions),  they  also  receive  a  cloak  apiece  once 
in  two  years ;  that  they  have  uninterrupted  enjoy- 
ment of  their  apartments,  together  with  a  key,  and 
with  a  power  of  ingress  and  egress  at  any  time ;  but 
that  after  nine  o'clock  at  night  the  matron,  by 
arrangement  among  the  hospital  men,  locks  the 
outer  door  and  hangs  up  the  key  in  the  passage ; 
that  no  instance  has  ever  been  known  of  a  hosjdtal 
man  Iwing  removed,  although  a  power  to  remove  is 
contained  in  the  deed  for  immorality,  &&,  nor  has 
any  instance  been  known  of  any  of  the  poor  men 
having  sublet  their  apartments ;  that,  as  the  rents 
of  the  faid  lands  and  tenements  mentioned  in  the 
said  deed  of  conveyance  increased,  such  increased 
rents  were  distributed  among  the  hospital  men  from 
time  to  time,  and  so  far  back  as  the  year  1778  each 
man  has  been  in  receipt  of  upwards  of  lOi  per 
annum,  and  each  man  is  now  in  actual  receipt  of 
9».  2d,  per  week,  exclusive  of  coals  and  gown. 

Upon  proof  of  the  above  facts  the  revising  bar- 
rister held : 

First,  that  although  the  weekly  payments  to  each 
of  the  hospital  men  amounted  to  more  than  10/.  per 
annum,  as  the  power  of  appointment  and  removal 
expressed  on  the  deed  appeared  to  hiiu  to  be  discrc- 
tionar}'  with  the  Duke  of  Rutland  for  the  time 
being,  that  the  said  George  Steele  had  not  such  an 
equitable  freehold  interest  in  the  land  as  to  entitle 
him,  under  the  provisions  of  2  Will.  4,  c.  45,  «.  18,  to 
have  his  name  retained  upon  the  register  of  voters 
for  the  said  parish  of  Bottesford,  in  the  said  division 
of  the  said  county. 

Secondly,  that  even  if  that  were  not  so,  the  said  - 
George  Steele  was  simply  a  member  of  an  eleemo- 
8ynary*in8titution,  and  as  such  was  not  entitled  to 
have  his  name  retained  upon  the  said  register. 

There  were  thirteen  other  names  upon  the  exist- 
ing register  for  the  said  parish,  and  two  on  the  list 
of  new  claimants,  whose  right  to  be  retained  or  other- 
wise ilepends  upon  the  decision  of  the  court  in  the 
case  of  the  said  George  Steele. 

The  revising  barrister  expunged  the  names  of  the 
said  thirteen  persons  on  the  old  register,  and  dis- 
allowed the  two  new  claims. 

If  the  court  should  be  of  opinion  that  the  revising 
barrister  was  wrong,  then  the  name  of  the  said 
George  Steele,  together  with  the  names  of  the  said 
other  persons,  are  to  be  restored  to  the  register,  and 
the  two  new  claims  are  to  be  allowed. 

MeUiali,  Q.C.  appeared  for  the  «pp.,  and  Uayes, 
Serjt.  for  the  resp.    They  cited, 

Dana  V.  WaMintfiOA,  7  M.  &  Qr.  87; 
Simpton  v.  WUkauon,  7  M.  &  Gr.  50; 
1/earlky  v.  Banks,  5  C.  B.,  X.  S.,  40; 
fVeemaa  v.  Gmntford,  11  C.  B.,  N.  S.,  68;  6  L.  T 

Rep.N.  S.  611; 
.4«*»k>re  V.  Uet,  2  C.  B.  81 ; 
Attomty-Geaend  v.  Draptrs'  Company,  2  Beav.  608. 

Not.  18. — Eble,  C.  J. — ^I  am  of  opinion  that 
the  revising  barrister  was  right.  The  claimant 
claimed  as  for  a  freehold  interest  in  land  in  the 
parish  of  Bottesford,  and  it  appears  that  there 
was  a  hospital,  that  had  been  founded  in  1692, 
but  that  in  1762  the  lands  in  respect  of  which  the 
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claim  was  made  were  reconveyed  to  certain  tnistees 
tliercin  named,  and  those  trustees  were  to  tiold  it  in 
trust  to  allow  the  rectors  of  two  parishes  to  receive 
the  rents  and  profits  and  appropriate  out  of  those 
rents  and  profits  divers  payments  in  the  different 
channels  specified  in  the  deed.  It  is  altogether  a 
legal  trust,  vested  in  trustees,  to  allow  the  rectors  of 
these  two  parishes  to  appropriate  the  profits  in  certain 
charitable  iways,  and  the  deed  is  entirely  silent  as  to 
the  appropriation  of  the  surplus.  I  am  perfectly  clear 
it  is  not  appropriated  to  the  inmates  of  this  hospital. 
It  may  be  that  it  should  be  appropriated  in  some 
manner  that  the  trustees  might  consider  it  their  duty 
to  adopt.  This  claim  is  for  a  freehold  interest ;  and  I 
am  of  opinion  that  the  claimants  have  no  equitable 
estate  in  the  land.  They  have  ariglit  to  receive  certain 
payments  out  of  the  land,  which  payments  they  have 
to  get  from  the  trustees.  When  a  person  flies  a  bill 
in  equity,  it  means  a  bill  in  equity  to  enforce  a 
legal  estate,  not  a  bill  to  appropriate  to  himself 
certain  payments  which  he  may  consider  himself  to 
be  entitled  to.  I  cannot  see,  on  looking  at  tlie  deed, 
the  least  sign  of  an  equitable  estate.  Tlie  claim  in 
Freeman  v.  Gtiimford  was  a  claim  of  a  freehold 
interest  in  respect  of  a  hospital ;  the  judgment  of  thfe 
court  was,  that  he  did  not  take  any  equitable 
freehold  in  the  chamber  in  which  he  lived,  though 
he  may  have  had  some  right  to  receive  profits 
out  of  the  hospital.  In  a  part  of  ray  judgment 
I  said:  "It  seems  to  me  that  he  is  elected  as 
a  mere  object  of  charity,  and  that  when  the  founder 
assigns  him  rooms  for  his  residence  he  docs  not 
confer  on  him  any  estate  which  he  could  enforce  by 
bill  in  equity.  It  is  an  estate  the  party  must  have 
to  qualify  him  to  vote."  And  my  brother  Williams 
says:  "The  occupier  of  a  residence  as  part  of  the 
benefits  of  a  charitable  institution  is  not  entitled  to 
an  estate  of  freehold  therein  unless  the  founder  has 
expressly  assigned  it  to  him,  directly  or  indirectly, 
during  his  life."  They  are  to  take  these  profits 
during  their  lives,  and  says  Williams,  J. :  "  It  does 
not  follow  that  the  particular  room  is  to  be  assigned 
to  each  of  tlieni  as  owner  for  his  life.  It  seems  to 
me  to  be  clear  that  he  has  not  the  right  to  be  owner 
at  all.  If  he  had,  although  the  i)uriM>scs  of  the 
charity  might  require  him  to  be  removed  to  another 
set  of  rooms,  he  might  set  the  governor  at  de^ance. 
It  is  quite  manifest  that  no  such  state  of  things  as 
that  could  have  been  intended."  I  take  it  to  be 
perfectly  clear  that  these  persons  having  the  right 
to  ask  for  money  from  the  trustees  who  collect  the 
rents  and  profits  cannot  bo  said  to  have  an  equi' 
table  estate  in  the  lands  which  the  trustees  hold. 

BvLEs,  J. — I  am  of  the  same  opinion.  In  order  to 
entitle  the  claimant  here  to  vote,  be  must  be  seised 
of  an  estate  of  freehold ;  it  is  not  necessary  it  should 
be  a  legal  estate  ;  it  is  quite  sufficient  that  it  is  an 
equitable  estate.  Xow,  in  the  first  place,  this  is 
not  the  case  of  a  trust,  that  is,  to  receive  the 
money  in  trust  for  a  cestui  que  trust;  nor  is 
it  to  allow  him  to  take  the  money.  The  trustees 
are  first  of  all  to  receive  the  rents  and  profits, 
and  to  distribute  them  in  a  particular  manner 
among  these  inmates.  It  is  conceded  by  Mr. 
Hellish  that  the  claimant  must  avail  himself  of  the 
surplus  in  order  to  make  out  an  equitable  estate  of 
sufiicient  value.  Now,  without  giving  any  opinion  as 
to  whether  the  trustees  take  the  surplus  in  tntst  or 
not,  let  us  assume  that  they  do;  how  are  they 
to  dispose  of  it  ?  There  is  no  provbion  for  that 
being  done.  I  conceive  that  they  are  not  to 
dispose  of  it  in  any  prescribed  manner,  but  with 
such  a  discretion  as  the  Court  of  Ch.  would 
sanction.  For  these  reasons,  though  I  had  some 
doubt  at  one  period  of  the  discussion,  I  now  enter- 
tun  no  doubt.  I  think  the  claimant  has  not  an 
«4uit«ble  estate ;  and  I  think  the  authority  of  the 


last  case,  and  particularly  the  judgments  of  my  Lord 
and  my  brother  Williams  in  Freeimm  v.  Gaiiu/onI, 
support  our  determination  of  this  case. 

KEA.TINO,  J. — I  am  of  the  same  o{Hnion.  I  think 
it  is  clear  from  this  case  that  the  claimant  1>  entitle! 
to  a  payment  to  be  made  to  him,  no  doubt  by  the 
trustees  who  take  the  rents  of  the  land:  the 
equitable  right  is  to  the  money  payment;  bntoo the 
facts  stated  he  takes  no  equitable  estate  in  the  Itod. 
■Judgment  for  the  reip. 

Attorneys  forresp.,  HoUinga,  Sharpe,  and  Ullilkont. 

Wednesday,  Nov.  23,  1864. 

Benesu  v.  Booth. 

yotice  of  objection  tent  by  post — DupUcata—6  Yid. 
c.  18,  s.  100. 

By  sect.  100  o/"  C  Vict.  c.  18,  a  pernm  desiroia  of  tid- 
ing a  notice  of  objection  by  post  must  delicer  the  sow 
duly  directed  open  and  in  duplicate,  to  the  foil- 
master  of  any  post-office  where  money-orders  we 
received  or  patd,  and  the  postmaster  must  comjmt  Ik 
notice  and  the  duplicate,  and,  on  being  satisfied  Ant 
they  are  alike  in  their  address  and  thetr  c»ii(e«U, 
must  forward  one  of  them  to  its  address  by  post,  sd 
return  the  other  to  the  party  bringing  the  saitie,  iif 
stamped  with  the  stamp  of  the  said  office. 

The  objector  delivered  his  duplicate  notices  of  olj^ 
tion  to  tlie  app.'s  vote  to  toe  postmaster,  iMo,  i<wy 
compared  ihein,  put  his  staain  on.  The  ds^aa 
notice  returned  to  the  objector  had  the  word  "  capf'  < 
the  liead  of  it,  but  the  one  left  in  the  hands  of  lit 
posluutster  to  be  posted  had  not.  The  a/^.  at- 
tended before  the  revising  barrister  that  the  notiet  mi 
to  him  was  invalid,  inasmuch  that,  as  it  had  not  lie 
word  "copy"  on  it,  it  was  not  a  duplicate  of  the  m 
returned  to  t/u  objector,  and  therefore  was  votsvi  t 
notice  as  was  required  by  the  Act.  The  barriilff 
decided  that  the  notice  was  good,  and  the  Court 

Held,  that  his  decision  was  correct. 

This  was  an  appeal  against  the  decision  of  the 
revising  barrister  appointed  to  revise  the  list*  of 
voters  for  the  city  of  London.  Thomas  WoodieB 
Booth,  on  the  list  of  voters  of  the  livery  of  the  Compsny 
of  Distillers,  objected  to  the  name  of  Maurice  Bcnnh 
being  retained  on  the  list  of  voters  for  the  pariah  of 
St.  Botolph  Without,  Aldersgate.  The  objector 
being  called  upon  to  prove  that  he  had  given  the 
notices  of  objection  respectively  required  by  the 
Itegistration  Act,  he  duly  proved  the  rcqniole 
notice  given  to  the  overseers,  as  to  wiiich  thHrfae 
no  question  arises  in  this  case ;  and  the  ivirty  who 
posted  the  notice  directed  by  the  Act  to  be  lerfoi 
on  the  party  objected  to,  produced  the  notice  dslf 
stamped  with  the  stamp  of  the  London  post-olBra, 
of  which  the  following  is  an  exact  transcript: 

(Corr.) 
To  Maurice  Benesh, 

I  hereby  give  yon  notice  that  I  object  to  your  n*"»  Waf 
retained  on  the  list  of  persons  entitled  to  vote  in  the  '1<^* 
of  members  for  the  dty  of  London.— Dated  thin  siiteenti  W 
of  AnguBt  one  thousand  oight  fanndred  and  sixty-four. 
Thomas  Woowzku.  Bootb, 

I'iA.  Uanor-plaoe,  WahroKB.  & 
(On  the  list  of  voters  of  the  Livery  of  the  * 

Company  of  OiBtUlersi) 

It  was  admitted  that  the  word  "  copy"  on  tto 
notice  produced  before  the  barrister  was  on  thesM 
notice  before  it  was  taken  to  and  stamped  st  tte 

S)8t-offlce  ;  and  that  the  words  "Thomas  Wood«dl 
ooth,"  subscribed  thereto,  were  in  the  proper  hsnJ- 
writing  of  the  objector.  An  objection  wi*  ther^ 
upon  made  before  the  barrister  to  the  reception  ot 
any  parol  evidence  to  exphtin  the  state  of  the  nooee 
retained  by  the  postmaster  to  be  forwarded,  «*>  y" 
address  thereon ;  but  he  admitted  the  ftitj  pottmS- 
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the  said  notice  to  supply  such  explanation,  and  he 
prored  satufactorily  that  the  word  "copy"  was 
not  on  the  notice  retained  by  the  post-oflice  to  be 
forwarded  to  its  address. 

The  barrister  held  that  it  had  been  duly  prored 
that  the  objector  had  given  the  notices  of  objection 
at  required  by  the  Registration  Act,  and  callra  upon 
the  party  objected  to,  to  prove  that  he  was  entitled 
to  have  his  name  inserted  in  the  list  of  voters  in 
respect  of  ihe  qualification  described  in  the  list,  and 
on  his  failure  to  do  so  he  was  expunged  from  the 
list. 

Hie  app.  contended  before  the  barrister :  First, 
that  parol  testimony  was  inadmissible  to  prove  the 
contents  of  the  notice  retained  to  be  forwarded  by 
the  postmaster,  the  same  being  a  judicial  instru- 
ment required  by  the  statute  to  be  in  writing,  and 
which  in  this  case,  by  the  express  words  of  the 
lOOth  section  of  the  Registration  Act,  must  explain 
and  prove  and  be  complete  in  itself.  Secondly, 
that  while  the  Registration  Act  allows  a  certain 
latitade  in  the  forms  of  notices  for  claims  in  counties, 
and  also  of  notices  of  objection  to  overseers  in 
cities  and  boroughs,  provided  the  words  employed 
be  "^  to  the  like  effect"  of  the  statutory  form,  it 
admits  of  no  such  deviation  in  the  case  of  borough 
notices  to  be  served  on  parties  objected  to ;  and, 
therefore,  the  notice  now  in  question  was  not  ac- 
cording to  the  forms  numbered  (11)  in  the  schedule 
B_  in  which  the  word  copy  does  not  appear. 
Thirdly,  that  a  statutory  judicial  written  instrument 
must  be  held  in  law  to  be  what  on  the  face  of  it  it 
purports  to  be,  and  that,  inasmuch  as  the  notice 
produced  purported  to  be  a  "  copy,"  it  could  not  be 
adduced  by  its  author  as  the  original  notice  required 
bjrtheAct.  That  the  word  "copy  "was  not  surplusage, 
because  it  was  a  term  whiah  assigns  a  distinctive 
and  specific  negative  character  to  the  document  to 
which  it  is  affixed,  amounting  in  fact  to  a  protest 
on  the  part  of  its  utterer  that,  as  against  him,  such 
document  is  not  to  be  allowed  to  have  the  effect 
and  authority  of  an  original— n(ft  to  have  the  effect, 
in  short,  in  the  present  instance,  of  proving  that  the 
objector  gave  the  notice  required  by  the  Act  with- 
out eridence  of  which  the  party  objected  to  would 
not  be  in  foro,  or  entitled  to  the  costs  of  a  ground- 
less objection.  That  the  notice  was  not  the  less 
a  "copy"  because  the  words  "Thomas  Woodzell 
Booth  "  were  in  the  actual  handwriting  of  the  ob- 
jector, inasmuch  as  it  was  competent  for  himself  or 
an  amanuensis  to  make  copies  of  his  own  notices. 
Fourthly,  that,  if  the  notice  left  with  the  post- 
master to  be  forwarded  to  its  address  did  not  bear 
the  word  "c6py,"  it  was  not  a  duplicate  of  the 
notice  produced  before  the  barrister,  and  would  not 
therefore  be  the  notice  required  by  the  Act. 

The  app.  raised  several  other  objections  to  the 
like  effect. 

If  the  court  should  be  of  opinion  that  due  notice 
of  objection  was  not  given  to  the  parties  objected  to, 
their  names  are  to  be  re-inserted  on  the  lists. 

Hamen  (with  him  Undtrdown)  for  the  app. — ^The 
question  is,  whether  the  objector  gave  such  notice 
as  the  statute  requires.  If  tha  evidence  to  show 
thai  the  word  "  copy "  was  not  upon  the  notice 
actually  sent  ought  not  to  have  been  received,  then 
the  notice  that  was  sent  must  be  taken  to  have  pur- 
ported to  be  a  copy,  and  not  an  original,  and  would 
not  be  a  good  notice.  Or,  if  tAe  evidence  was 
nghtly  received,  then  these  two  documents  did  not 
(^ORespond  verbatim  tt  Uleralim  as  the  Legislature 
wtended  they  should  : 

Tom  V.  Cmaning,  1  Lush.  200 ; 

«rciv.  Edaordt,  5  0.  B.  46;  2  Lush.  87. 

fanxxtt,  for  the  resp.,  was  not  called  upon. 
Ebu,  C  J.— The  statute  requires  the  notice  to 


be  sent  to  the  party  objected  to,  and  mokes  a  pro- 
vision for  sending  it  by  the  post  where  the  objector 
chooses  to  avail  himself  of  that  means,  and  then 
there  must  be  a  duplicate  original  kept  by  the 
objector  and  a  duplicate  origin^  sent  to  the  party 
objected  to,  and  I  think,  if  he  headed  one  of  them 
"duplicate"  and  not  the  other,  the  rest  of  the 
notice  being  the  same  in  all  essentials,  and  the 
address  being  alike,  that  would  be  a  compliance 
with  the  statute.  In  common  parlance  the 
large  majority  of  mankind,  where  there  are  two 
duplicate  originals  that  require  to  be  dealt  with,  call 
one  of  them  a  copy  of  the  other.  I  am  sure  I  have 
witnessed  innumerable  cases  where  the  party  who 
has  to  serve  a  notice  and  keep  a  duplicate  of  it 
does  that.  It  is  a  rule  of  law  that  all  notices  are 
originals,  and  therefore  the  notice  that  is  kept  by 
the  party  serving  is  the  duplicate  original.  I 
believe  I  never  remember  a  notice  server  who  did  not 
say,  "  I  served  a  copy  of  this  notice  on  the  other 
party,"  and  the  lawyer  says,  "  Do  not  call  it  a  copy, 
call  it  a  duplicate."  This  party  calling  the  duplicate 
original  in  the  beading  a  "  copy "  has  not  in  the 
smallest  degree  affected  the  validity  of  the  instru- 
ment. 

KicAnKO,  J. — I  am  also  of  opinion  that  this  is  a 
good  notice,  and  the  word  "copy"  has  not  at  all 
vitiated  it.  The  case  Mr.  Ilannen  has  referred  to 
of  Birdi  V.  Edwards  is  one  in  which  the  court  held 
that  the  variance  was  very  material,  because  what 
the  court  really  decided  there  was,  that  the  external 
address  was  part  of  the  notice ;  the  moment  you 
decided  on  that,  the  one  having  the  external  address 
and  the  other  not  having  it,  then  immediately  an 
essential  variance  was  established.  It  seems  to  me 
here  the  word  "copy"  has  not  in  the  slightest 
degree  effected  any  essential  variance.  The  external 
address  might  be  very  essential,  and  Wilde,  C.  J. 
says,  in  terms,  the  ppstmaster  could  only  act  upon 
th«  information  given  to  him  by  the  external 
address.  It  may  be,  no  doubt,  not  only  material 
but  very  materiaL  It  seems  to  me  this  case  does 
not  come  at  all  within  that  case,  and  that  the 
revising  barrister  was  quite  right. 


Heelis  v.  Blaix. 

Kght  to  vote — Actual  form  of  rentdiarge — Statute  of 
Uses— 27  lien.  8,  c.  10. 

A  rentcharge  was  originally  created  by  deeds  of  lease 
and  release,  dated  the  9th  and  lOM  June  1839. 

By  indenture  of  tlie  3rd  Nov.  1802,  it  was  conveyed  to 
S.  n.,  his  heirs  and  assigns  for  ever.  By  indenture 
of  the  'i^th  Jan.  1864,  between  S.  H.,  J.  JL  and  the 
Jive  sons  of  S.  H.,  the  rentcharpe  was  granted  to 
J.  H.  and  his  heirs,  to  the  use  of  the  Jive  suns  of  S.  B., 
their  heirs  and  assigns  for  ever  as  tenants  in  common. 

The  Jirst  payment  under  this  indenture  became  due  in 
June  18G4,  and  the  app.,  who  was  one  of  the  Jive  sons 
ofS.  H.,  received  his  share  in  July  : 

Held,  that  tlie  app.,  under  the  Statute  of  Uses,  had  been 
in  actual  possession  of  a  share  in  a  rentcharge  for  six 
calendar  months  prior  to  the  Slat  July,  and  therefore 
that  he  was  entitled  to  vote. 

This  was  a  consolidated  appeal  from  the  decision 
of  the  revising  barrister  for  the  southern  division  of 
the  county  of  Lancaster,  on  the  following  case. 

Frederick  Clayton  objected  to  the  name  of  Arthur 
Heelis  being  retained  on  the  list  of  voters  for  the 
township  of  Pendleton,  in  respect  of  the' following 
qualification : 

TowDshlp  of  PendlttOD,  16M. 

Southern  division  of  Lancaater,  to  wit— Tha  list  of  peraoug 
claiming  to  be  entttlsd  to  vote  in  the  electbn  of  knights  of  tb« 
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•hire  for  the  aouthera  dlvialoD  of  the  coimty  of  Laneaater,  in 
reepect  of  property  aiiukta  in  whole  or  in  paxt  within  the  town- 
chip  of  Pendleton ; 


Beeliv,  Arthnr 


Wahon-bonlc, 
Eo«le«ton-n»d, 
Pendleton 


An  ondlvided  sixth  pan  or 
ahore  of  B  perpetual  chief 
or  fee  farm  rent  of  Ml. 
per  annum. 


'nie  «aid  rentcharge  of  50/.  was  created  by  inden- 
tures of  lease  and  release,  dated  respectively  the  9th 
and  10th  June  1839,  whereby  certain  land  in  Pendle- 
ton was  granted,  bargained,  sold  and  releasetl  by 
John  Hobinson  and  Stephen  Heelis  to  John  Spencer 
and  his  heirs,  to  the  use,  intent  and  purpose  that  the 
said  John  liobinson  and  his  assigns  during  his  life, 
and  after  the  determination  of  that  estate  by  any 
means  in  his  lifetime,  then  that  the  said  Stephen 
Heelis  and  his  heirs  during  the  natural  life  of  and  in 
trust  for  the  said  John  Robinson,  and  subject  to  the 
aforesaid  limitations,  then  that  John  Robinson,  his 
heirs  and  assigns,  should  and  might  yearly  and  every 
year  for  ever  thereafter  have,  receive  and  take  from 
and  out  of  the  land  thereby  released,  and  the  build- 
ings to  be  erected  thereon,  one  clear  yearly  rent  or 
sum  of  50/.  by  half-yearly  payments,  on  the  24th 
June  and  2oth  Dec. ;  and  to  further  uses  limiting  to 
John  Robinson,  his  heirs  and  assigns,  or  to  Stephen 
Heelis  and  his  heirs,  as  the  case  might  be,  powers  of 
distress  and  of  entry  and  perception  of  profits  for 
securing  the  said  yearly  rent,  and  subject  to  the  said 
yearly  rent  of  60/.,  and  powers  and  remedies  for  the 
recovery  thereof,  to  uses  to  bar  dower,  remainder  to 
the  use  of  John  Speuoer,  his  heirs  and  assigns  for 
ever. 

All  the  estate  and  interest  in  the  said  land  so 
vested  in  John  Spencer  became,  prior  to  the  year 
1863,  and  still  is,  vested  in  William  Thomas  Black- 
lock  and  his  heirs  in  fee. 

By  an  indenture,  and  dated  the  3rd  Nov.  18C2,  the 
said  John  Robinson  granted  and  released  the  said 
rentcharge  of  50/.  and  all  his  estate  therein,  with 
the  said  powers  and  remedies  for  securing  the  same, 
unto  and  to  the  use  of  the  said  Stephen  Heelis,  his 
heirs  and  assigns  for  ever. 

By  indenture  duly  executed,  and  dated  the  27th 
Jan.  1864,  and  made  between  the  said  Stephen 
Heelis  of  the  first  part ;  John  Heelis,  a  son  of  the 
said  Stephen  Heelis,  of  the  second  part ;  and  .the 
said  Stephen  Heelis  and  John  Heelis,  and  Thomas 
Heelis,  Arthur  Heelis,  James  Heelis  and  Edward 
Heelis,  four  other  sons  of  the  said  Stephen  Heelis,  of 
the  third  part ;  the  said  Stephen  Heelis,  in  considera- 
tion of  the  natural  love  and  affection  which  he  had 
and  bore  for  his  sons,  the  other  parties  to  the  deed, 
and  for  a  nominal  pecuniary  consideration,  granted 
and  assured  unto  the  said  John  Heelis  and  his  heirs 
the  said  rent  of  50/.,  with  the  powers  and  remedies 
for  the  recovery  thereof,  and  all  his  estate  and 
interest  therein,  to  hold  unto  the  said  John  Heelis 
and  his  heirs  to  the  use  of  the  said  Stephen  Heelis, 
John  Heelis,  Thomas  Heelis,  Arthur  Heelis,  James 
Heelis  and  Edward  Heelis  respectively,  and  their 
respective  heirs  and  assigns,  equally  in  undivided 
sixth  shares,  as  tenants  in  common  and  not  as  joint 
tenants. 

The  said  rentcharge  has  always  been  duly  pud 
to  the  parties  entitled. 

The  half-year's  rent  which  became  due  on  the 
24th  June  1864,  being  the  first  which  became  due 
after  the  execution  of  the  said  indenture  of  the 
27th  Jan.  1864,  was,  on  the  8th  July  following,  paid 
by  tlic  said  William  Thomas  Blacklock  to  the  said 
John  Heelis,  for  and  on  behalf  of  himself  and  the 
five  other  parties  entitled  thereto  under  the  last- 
mentioned  deed,  to  whom  he  paid  over  their 
respective  shares  at  various  times  between  the  8th 
and  the  80th  July.  No  portion  of  the  said  rent- 
charge  was  paid  after  the  execution  of  the  said 


indenture  of  the  27th  Jan.  18C4  until  the  24th  Joa; 
18G4,  when  the  half-year's  payment  was  made  u 
aforesaid. 

Tlie  hind  so  conveyed  in  1839,  together  widi  s 
house  and  other  buildings  subsequently  erected 
thereon,  are  the  premises  described  in  the  fooith 
column  of  the  said  list  of  persons  claiming  to  lie 
entitled  to  vote. 

The  said  Arthur  Heelis  named  in  the  said  inden- 
ture of  the  27th  Jan.  1864  is  the  claimant  Arthur 
Heelis  named  in  the  said  list. 

When  the  claim  of  Arthur  Heelis  came  bdore  me 
it  was  objected  that  he  had  not  been  in  actual  pos- 
session or  in  receipt  of  the  rent  for  his  own  use  (or 
six  calendar  months  next  previous  to  the  last  dsj  of 
July  18C4.  On  the  other  hand  the  claimant  aa- 
tended  that  the  said  rentcharge  having  been 
originally  created,  not  by  grant  but  by  acoDVQrance 
to  uses,  he  (the  claimant)  having  on  the2TtbJaiL 
1864  become  by  virtue  of  the  indenture  of  that  date 
an  assign  of  the  said  John  Robinson,  he  was  by  the 
4th  and  5th  sections  of  the  Statute  of  Uses  to  be 
adjudged  and  deemed  to  be  in  possession  and  seinn 
of  the  share  of  the  said  rentcharge  in  such  like 
estate  as  he  had  in  use  of  the  same,  and  that  to 
being  in  such  possession  and  seisin  he  was  in  tlie 
actual  possession  and  receipt  thereof  for  six  caleodir 
months  next  previous  to  the  last  day  of  July  18W 
within  the  meaning  of  the  2  AVill.  4,  c.  45,  s.'26.  I 
considered  that  the  seisin  and  possession  uientiuoed 
in  the  sections  of  the  Statute  of  Uses  is  explained 
and  qualified  by  the  subsequent  words  in  the  latts 
section,  viz.,  as  if  a  grant  or  other  lawful  conwj- 
ance  had  been  made  and  executed  to  them  by  lach 
as  were  or  shall  be  seised  to  the  use  or  intent  of  u.* 
such  rent,  and  that  only  as  if  a  grant  of  the  niil 
share  of  the  said  rent  had  on  the  said  27th  Ju. 
1864  been  made  by  William  Thomas  BUcklockto 
the  claimant;  and  that  if  such  grant  had  tbs 
been  made,  nevertheless,  until  the  actual  receipt  of 
part  of  his  said  shar«  of  the  said  rent,  the  claimint 
would  not  have  been  in  the  actual  possession  or 
receipt  thereof  within  the  meaning  of  Uie  2  WilLi, 
c.  45,  s.  26.  I  therefore  disallowed  the  cUim  of  <lie 
said  Arthur  Heelis,  and  erased  his  name  from  die 
list  of  voters. 

If  the  Court  of  C.  P.  shall  be  of  opinicoi  that 
upon  the  facts  stated  the  claimant  was,  by  virtue  <f 
the  said  seisin  to  uses  of  the  said  William  TboiMi 
Blacklock,  or  otherwise,  to  be  deemed  in  point  of 
law  to  have  been  in  the  actual  possession  or  recapt 
of  the  said  share  of  the  said  rent  for  six  ^l««lar 
months  next  previous  to  the  last  day  of  July  1861, 
then  hb  name  is  to  be  restored  to  the  list  of  voten; 
but  if  the  said  court  shall,  upon  the  said  facts,  w 
of  opinion  that  claimant  was  not  in  point  of  Uw  to 
be  so  deemed  in  the  actual  possession  or  receipt  of 
the  said  share  of  the  said  rent,  thai  his  name  is  not 
be  restored  to  the  said  list.  The  like  claims  wot 
made  by  James  Heelis,  John  Heelis  and  Tbomu 
Heelis,  whose  names  appear  in  the  same  list  of 
claimants. 

Jot/iua  WilHanu  (of  the  Chancery  Bar)  tix  the 
apps. — A  rentcharge  was  created  in  1889.  By  in- 
denture of  27th  Jan.  1864,  this  rentcharge  VM 
granted  to  John  Heelis,  t«  the  use  of  the  five  sons 
of  Stephen  Heelis.  The  app.  was  one  of  these  five 
sons.  The  revising  barrister  decided  that  im>  rent 
having  been  paid  till  July  1864,  the  app.  had  not 
been  in  "  actual  possession "  of  the  rraitcharge  for 
six  months  previous  to  the  last  day  of  July  1864, 
and  was  therefore  not  entitled  to  be  r^stocd  for 
that  year.  At  the  hearing  the  argument  toroed  on 
the  meaning  of  sects.  4  and  6  of  the  Statute  of  Usm, 
27  H.  8,  c.  10.  All  parties  seem  to  have  gone  asOqr 
as  to  the  application  of  tliat  statute  to  tfae  ; 
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cue.   I  do  not  rely  on  u.  4  and  5,  but  on  sect.  1.  (a) 

The  26th  section  of  the  Iteform  Act  enacts  that,  "  no 

pereon  shall  be  registered  in  any  year  in  respect  of 

<his  estate  or  interest  in  any  lands  or  tenements,  as 

fieeliolder,  &c.,  unless  he  shall  have  been  in  actual 

possession  thereof,  or  in  the  receipt  of  the  rents  and 

]vofits  thereof,  for  his  own  use  for  six  calendar 

months  at  least  next  previous  to  the  last  day  of 

July  in  such  year.    The  words  "  in  the  receipt  of 

the  rents  and  profits  thereof"  are  inapplicable  to  a 

.lentcharge,  wluch  cannot  be  let.    There  can  be  no 

receipt  of  the  rent  and  profits  of  the  rent.    The  only 

words  that  have  any  bearing  are  "  unless  in  actual 

possession,"  and  your  I<ordships  have  to  decide  on 

the  meaning  of  these  words.     We  have  to  show  that 

we  have  been  in  actual  possession.    I  say  that  by 

the  deed  of  the  29th  Jan.  1864  the  app.  is  placed  in 

■actual  possession.    There  are  only  two  kinds  of 

possession,   seisin    by  law  and  seisin  in  deed  by 

actual  possession.    My  argument  is,  that  we  have 

an  actnal  seisin  in  deed  by  virtue  of  the  1st  section 

«f  the  Statute  of  Uses.    A  rentcharge  may  be  created 

either  by  conveyance  at  common  law  or  tmder  the 

Statute  of  Uses,  but  when  once  created  it  becomes 

an  incorporeal  hereditament,  and  may  be  dealt  with 

.as  such.    If  grant  had  been  made  at  common  law 

we  should  not  have  been  in  actual  possession  until 

the  receipt  of  rent  or  a  sum  paid  to  give  actual 

.possession: 

Jfurray  v.  Thormlty,  2  0.  B.  217 ; 
Itagdm  V.  Otttteer$  of  Tiverton,  1  Lut  510. 
Be  also  quoted  as  authorities  the  following : 

Lord  Bacon's  Beading  oq  tlie  Statute  of  Uses,  vol. 

18,  p,  342  (Basil  Houtagae's  edit) ; 
Oomyn's  Digest,  "Uses,"  1; 
3  CmiM  Digest,  274 ; 

Coke  on  Littleton,  813  a,  n.  1  (Butler's  note); 
Boiton's  Beal  Property,  1116. 

Keaae,  Q.C.  for  the  resp. — ^Tbe  result  of  the  argu- 
iment  of  the  other  side  is,  that  if  you  have  never 
received  rent  you  might  hav^  a  vote.  There  has 
4ieea  no  authority  for  this  position  cited :  I  mean 
-no  decision  of  the  judges.  [Erle,  C.J. — In  a  case 
•of,  I  think,  Smit/i  v.  Jeruy,  2  B.  &  B.  599,  in  the 
H.  of  L.,  Lord  £ldon  says  that  the  practice  of  con- 
veyancers is  entitled  to  very  great  authority.]  The 
Befomi  Act  requires  "  actual  possession ;"  the  Statute 
■of  Use*  employs  the  words  "  lawful  possession."  The 
'former  words  were  as  well  known  to  the  Legislature 
in  Henry  the  Eighth's  time  as  now.  Bemlts  case,  4 
Coke  Rep.  10  b ;  Sugden  Gilbert  on  Uses,  p.  193 
(86)^  shows  that  sects.  4  and  5  are  the  only  sections 
applicable  to  the  creation  of  a  rentcharge,  when  a 
person  is  to  stand  seised  of  any  lands  to  the  use  that 
•one  other  person  may  receive  a  rent  thereout.  The 
object  of  the  statute  was,  that  the  person  to  whose 
ose  the  estate  was  granted  should  be  in  the  same 
position  as  a  grantee  at  common  law.  The  words  of 
sect  5  are,  "  deemed  to  be  in  possession  and  seisin  of 
the  same  rent  as  if  a  sufficient  grant  or  other 
lawful  conveyance  bad  been  made  and  executed  to 
them."  Now,  Mwrray  v.  Thomiley  and  Uayden  v. 
Ocersesrs  of  Tiverton  show  that  if  this  bad  been  a 
'Conveyance  at  common  law  there  would  have  been 
no  actual  possession  until  the  payment  of  rent. 

WiOianu  in  reply. — Sects.  4  and  6  of  the  statute 
have  no  implication.  They  had  discharged  their  duty 
when  the  rentcharge  was  created  by  the  deed 
•of  I8S9. 

(a)  Sect.  1  enacts  that  the  person  that  h^  the  use  of  lands, 
lenemenls,  rente,  ftc,  shell  from  theooeforth  stand  and  be 
eeiaed,  deemed  end  >djad(ed  in  lawful  seistii,  estiite  end 
JKeeteelon.  Sects.  4  uid  &  enact  that  where  certain  perao&a 
eund  seised  of  lend,  Aa,  to  the  use  that  some  other  person 
shell  have  a  yearly  rent  out  of  them,  then  that  the  same  per- 
sm  that  hoe  ouch  lue  "  shall  be  deemed  to  be  In  poeeeseiun 
end  seisin  of  the  some  rent  oa  If  a  imfflcient  grant  or  other 
lawtal  oonveyaiMe  had  been  made  and  executed  to  them." 


Erle,  C.  J. — I  am  of  opinion  that  the  revising 
barrister  was  wrong,  and  that  the  claimant  is  en- 
titled to  vote.  The  claimant  claimed  to  have  been 
in  the  actual  possession  of  a  share  in  a  rentcharge  , 
for  six  calendar  months  before  the  81st  July, 
and  it  appears  that,  more  than  six  months  before 
that  time,  the  rentcharge  was  granted  to  John 
Heelis  and  his  heirs,  to  the  use  of  the  claimant  and 
others  as  tenants  in  common.  A  rentcliarge  bad 
been  created  by  the  owners  of  the  fee-simple  of 
land  in  1839,  that  rentcharge  coming  by  divers 
mesne  conveyances  to  the  party  who  in  1864 
conveyed  it  to  the  claimant  No  payment  was 
made,  and  nothing  received  under  the  rentcharge ; 
and  if  the  conveyance  had  been  at  common  law, 
without  the  aid  of  the  Statute  of  Uses,  it  is  clear, 
from  the  cases  cited  by  Mr.  Williams,  tliat  there 
would  have  been  no  actual  possession.  This  con- 
vey.ince  is  a  conveyance  operating  by  the  Statute  of 
Uses,  and  that  statute,  in  sect.  1,  says  that,  where 
there  is  a  conveyance  to  one  party  to  the  xise  of 
another  person,  "  all  and  every  such  person  and 
persons  that  have  or  hereafter  shall  have  any  such 
use,  confidence,  or  trust  in  fee-simple,  or  fee-tail, 
either  for  a  term  of  life,  or  for  years,  or  otherwise, 
shall  .from  henceforth  stand  and  be  seised,  deemed 
and  adjudged  in  lawful  seisin,  estate  and  possession 
of  and  in  the  same."  The  statute  of  Will.  4 
requires  that  the  party  shall  be  in  actual  posses- 
sion, and  the  Statute  of  Uses  enacts  that  when  a 
person  is  seised  to  the  use  of  another  the  cestui 
que  ute  shall  bo  deemed  to  be  in  possession. 
I  am  of  opinion  that  the  word  "  possession " 
is  a  technical  word,  and  that  the  L^slature  in 
the  times  of  Hen.  VIII.  and  Will.  IV.  attached 
the  same  meaning  to  the  words  possession  and 
actual  possession,  and  that  the  Statute  of  Uses  has 
given  mm  the  actual  possession  which  the  statute 
of  Will.  4  required.  It  is  said  that  the  interposing 
of  one  name  would  appear  as  an  evasion  of  the 
statute,  which  requires  actual  possession;  but  I 
attach  no  importance  to  that,  as  there  are  two  cases 
to  show  that  it  must  be  actual  possession ;  but  at 
the  same  time,  anything  like  actual  seisin  of  the 
rent  would,  to  my  mind,  afford  less  facility  of 
proof  than  tlie  production  of  a  conveyance  operat- 
ing by  virtue  of  the  Statute  of  Uses,  wliich,  ever 
since  the  reign  of  Hen.  VIII.,  has  received  great  atten- 
tion, coupled  with  actual  practice  every  day  down 
to  the  present  hour.  So  much  upon  the  statute. 
Then  upon  the  authorities  which  Mr.  Williams  has 
brought  forward — authorities,  I  should  say,  entitled 
to  very  great  respect ;  in  which  the  most  important 
propositions  very  often  occupy  only  four  or  five 
lines,  but  are  of  not  the  less  force  because  they  are 
concise.  Then  Bacon's  reading  upon  the  Statute 
of  Uses  is  entitled  to  very  considerable  weight. 
Lord  CSiief  Baron  Comyn  has  been  held  in 
high  opinion  in  the  profession.  He  says,  "By 
27  Hen.  8,  c.  10,  the  cestui  gue  use  is  imme- 
diately seised  and  in  actual  possession."  Then 
we  turn  to  Coke  upon  Lyttleton,  and  Butler's  note 
(315  a,  note  1),  where  the  whole  of  the  learning  of 
Tindal,^.J.,  m  Murray  v.  Thomiley,  is  to  be  found,  ■ 
for  it  appears  to  meto  be  inv<dved  in  the  passage 
from  Coke  upon  Lyttleton  and  Butler's  note, 
pointing  out  the  distinction  between  a  conveyance 
of  rent  at  common  law  and  a  conveyance  by  virtue 
of  the  Statute  of  Uses ;  where  the  latter  is  the  case 
there  is  actual  possession  from  the  time  of  the  con- 
veyance. Then,  I  take  notice  of  Cruise's  Digest  and 
Burton  on  Ileal  Property,  and  I  think  I  have 
authority  for  so  doing.  I  speak  without  reference, 
but  I  am  sure  that  in  the  case  of  Smith  v.  Jertey, 
Lord  Eldon  says  that  the  practice  of  conveyancerg 
must  be  taken  notice  of  by  those  who  have  to  admi- 
nister tlie  law,  and  to  give  effect  to  the  intentions 
of  the  parties  to  an  instrument.    I  think  that  Jjori. 
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KIdon  laid  down  a  very  salutary  principle.  Tliose 
who  Ijave  been  entrusted  witli  tliat  branch  of  the  law 
have  been  remarkable  for  ability  and  learning,  and 
also  for  the  logical  way  of  contending  for  these 
principles  when  in  court,  and  1  am  happy  to  think 
that  the  mantle  of  some  of  the  old  conveyancers 
has  come  down  to  the  present  day,  and  that  we 
have  had  the  benefit  of  it  in  the  argument  of  this 
case. 

Keatino,  J. — I  am  of  the  same  opinion.  I 
think  that  the  revising  barrister  was  wrong,  but  I 
am  bound  to  add,  that  if  I  had  to  decide  the  point  as 
he  had,  without  the  benefit  of  the  argument  that  we 
have  listened  to,  I  think  the  great  probability  is 
that  I  aiiould  have  decided  in  the  same  way.  But  that 
argument  has  distinguished  a  conveyance  of  a  rent- 
charge  at  common  law  and  a  conveyance  under 
the  statute.  The  statute  now  in  question  requires 
actual  possession  for  six  months;  and  the  cotirts 
have  decided  that  a  grant  of  a  rentcharge  at  com- 
mon law  would  not  give  that  actual  possession  which 
the  Keform  Act  requires.  The  judgment  of  the 
court  in  the  case  before  Tindal,  C.  J.  was  founded 
upon  many  authorities  which  might  not  be 
supposed  to  amount  to  actual  decisions,  but 
which  are  entitled  to  great  weight.  Tindal,' O.J. 
quotes  the  extract  from  Lyttleton  ^par.  235): 
"And  so  it  is,  if  a  man  grant  by  his  deed  a 
yearly  rent  issuing  out  of  his  land  to  another,  &c., 
if  the  grantor  thereafter  pay  to  the  grantee  a  penny 
or  a  halfpenny,  in  name  of  seisin  of  the  rent,  then 
if  after  the  next  day  of  payment  the  root  be  denied 
the  grantee  may  have  an  assize,  or  else  not,"  &c. 
And  then  Lord  Coke,  carrying  out  his  own  state- 
ment that  there  might  be  great  virtue  in  an  etcetera, 
explains  what  it  means,  "  that,"  he  says,  "  by  this 
el  cetera  is  implied  that  the  grant  and  delivery  of 
the  deed  is  no  seisin  of  the  rent ;  and  that  a  seisin 
in  law,  which  the  grantee  hath  bj  the  grant,  is  not 
sufficient  to  maintain  an  assize  or  any  other  real 
action,  but  there  must  be  an  actual  seisin."  Mr. 
Williams  admits  that  actual  possession,  as  required 
by  the  Reform  Act,  must  be  such  as  would  have 
enabled  him  to  maintain  assize.  From  Cro.  Kliz. 
4fi,  deriving  some  authority,  at  all  events,  from 
its  being  adopted  by  Comyn,  we  find  that  by  the 
27  Hen.  8  a  cestui  gue  tue  is  immediately  seised  and 
in  actual  possession,  and  therefore  that  he  shall  have 
an  assize  or  trespass  before  entry  against  a  stranger. 
That,  therefore,  brings  this  case  precisely  within  the 
grounds  on  which  the  case  of  Murray  v.  Tkomiky 
was  decided  in  this  court,  and  establishes  completely 
the  distinction  between  the  conveyance  of  a  rent- 
charge  at  common  law  and  the  conveyance  by  the 
statute.  Upon  these  grounds  I  also,  agreeing  entirely 
with  the  observations  made  by  my  Lord,  amof  opinion 
that  the  revising  barrister  took  an  erroneous  view  of 
this  case ;  but,  I  think,  a  view  which  he  might  be 
well  excused  for  taking  when  he  had  not  the  advan- 
tage of  hearing  the  argument  we  have  heard. 

JudjTnent  for  app. 
Wbv.28a>id24,a864. 

TePPEB  v.  NiCHOLLg. 

FreehoUtn — Kght  o/sKarehoWen  in  Putney-bridge. 

Where  land  is  vetted  in  commissioners  for  public  pur 
poses  theg  have  not  power  to  convey  away  any  part 
of  such  Jand;  therefore,  where  the  Commissioners  oj 
Putney  conveyed  the  lands,  which  had  been  conveyed  to 
them  for  the  purposes  of  building  the  bridge,  to 
trustees  to  divide  the  profits  of  the  said  lands  and  the 
tolls  of  the  bridge  among  the  shareholders: 

Meld,  that,  as  the  Commissioners  had  no  power  to  give, 
aid  tk»  tharthoUkrs  no  power  to  take,  the  lands,  (A< 


latter  had  not  acquired  such  an  eguilablt  frtdmU 
estate  in  them  as  would  entitle  them  to  vote. 

This  was  a  consolidated  appeal  against  the  deciaon 
of  the  revising  barrister  appointed  to  revise  the  list  of 
voters  for  the  eastern  division  of  Sorrey.  David 
NichoUs  duly  objected  to  the  names  of  JabczTepper 
and  twenty-four  other  persons  being  retained  on  the 
Putney  list  of  voters  for  the  eastern  division.  In 
support  of  the  right  of  the  parties  to  have  their 
names  retained  the  following  documents  were  pat  in: 

In  or  about  the  year  1724  the  Act  12  Geo.  I,  c  36, 
was  passed,  entitled  "  An  Act  for  building  a  bridge 
across  the  river  Thames  from  the  town  of  Fulhim, 
iu  the  county  of  Middlesex,  to  the  town  of  Putney, 
in  the  county  of  Surrey." 

By  sect.  1  of  that  Act  certain  persons  were  con- 
stituted and  appointed  commissioners  and  tnutees 
for  designing,  directing,  ordering  and  building  aoch 
bridge,  and  for  maintaining,  preserving  and  sop- 
porting  the  same  when  built ;  and  they  were 
empowered,  at  any  time  after  the  24th  June  1726, 
to  design,  assign  and  lay  out  how  and  in  what  man- 
ner the  said  bridge  should  be  made  and  built  from 
the  town  of  Fulham  to  the  town  of  Putney  if  ore- 
said,  and  the  ways  and  passages  to  and  from  th» 
same,  and  to  preserve  and  keep  in  repair  such  ways 
and  passages  from  time  to  time,  and  to  make  con- 
tracts and  do  all  matters  and  things  for  carrying  on 
and  effecting  the  purposes  aforesaid,  and  to  ctue 
the  same  to  be  done  and  perfected  accordingly. 

And  to  the  intent  that  the  navigation  of  uie  wi 
river  Thames  might  receive  no  prejudice,  by  sectl 
it  was  enacted. 

That,  when  the  raid  bridge  wu  taailt  »oron  the  nid  rinr, 
there  ihonld  remain  free  end  open  p«a««^  for  the  ntvr  t» 
pau  and  repan  through  the  archee  or  paaaagea  under  the  hU 
bridge  of  7U0  f eet  at  the  least  wittiin  tite  then  present  Uakt  dC 
the  eaid  river. 

By  sect.  6,  bodies  corporate  and  others  who  ««n 
seised  of  groimd  in  Putney  or  Fulham  which  might 
be  req  uired  for  the  purpose  of  making  convenient 
approaches  to  the  said  bridge,  were  enabled  to  con- 
vey to  the  said  commissioners  and  trustees,  or  to 
any  nine  or  more  of  them,  or  their  successors  U 
they  should  appoint,  any  sach  groond  for  the  par- 
poses  of  that  Act. 

By  sect.  7  it  is  enacted. 

That  It  ahaU  be  ISTrfnl  to  and  for  His  Majeatr.  faia  hein  at 
RucoeeeorB,  by  letterB  patent  under  the  great  seal  of  Ontt 
Britain,  to  incorporate  all  and  every  the  comminioDen  ai 
truatees  appointed  by  thia  Act,  or  who  alull  be  appointed,  por- 
snant  thereto,  to  be  commisaioners  and  tmsteee  for  petiiae 
ttiis  Act  in  execution,  or  such  of  them  aa  shall  be  fliea  Ufiw 
and  such  otben  aa  Hie  U^jesty,  hia  heir*  or  execnton  iwl 
think  fit,  to  be  one  body  politic  and  oorporate  in  deed  and  b 


name,  and  they  and  their  auoceasors  to  hare  perpetual  ■ 
Bion  and  a  common  aeal,  and  such  eeal  from  tune  to  tint  K^ 
break,  change,  make  new,  or  alter,  aa  ehall  be  found  aurt 
expedient ;  and  that  they  and  their  auooeeeore  shall  i>t*M» 
and  capable  in  law  to  have,  purchase,  receive,  enjoy,  posMS 
and  retain  to  them  and  the^  sucoeaaoni  messuages,  kadi, 
rente,  tenementa  and  hereditaments,  of  what  kind,  aaotf*.g 
quality  soever,  and  also  to  sell,  grant,  demise,  alien,  or  di«a* 
of  the  same  or  any  part  thereof,  at  their  free  wills  and  pka- 
snres,  to  sue  and  implead,  be  sued  or  impleaded,  aoiww  w 
be  answered  in  courts  of  record  or  elsewhere,  and  to  choca 
their  suoceaaors  and  aVcen  from  time  to  time,  and  todo  u* 
exeeale  all  and  singular  other  matters  and  things  that  to  thia 
ahall  or  may  appeitatn  to  do,  with  auch  povrers  and  elaiMs  a* 
shall  be  necesaary  or  requisite  for  erecting.  traikUng,  er  pe- 
aerving  and  supporting  the  aald  bridge  ajod  the  ways  ua 
paasagea  thereto,  from  time  to  timcL 

The  said  commissioners  and  trustees  were  nefff 
incorporated  in  pursuance  of  thia  Act. 

By  sect.  8,  it  is  enacted, 

That  it  shall  not  be  Uwf ol  to  or  for  this  eorparado*  or 
company,  which  ahall  or  may  be  eatahUahed  by  mm  <*«r 
pursuant  to  this  Act,  aa  auch  corporatSoo  or  oompaoy,  Iom^ 
row,  or  take  up,  or  give  security  for  any  amn^cr  WMS  « 
money  payable  in  less  than  aix  mootha.  or  to  dlBOMat  say 
bais  of  exchange  or  othar  blll^  or  uotea  whatsoavar,  «r «» 
keep  any  hooka  or  cash  of  or  for  aay  panoB  «r  ymw* 
bodies  politic  or  corporate  whatMaver,  oUaar  thaa—sewy 
only  the  proper  hooka,  moiwyt  and  CMb  tt  tt*  ■■>  <■■' 
pany  or  oorpontioii. 
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By  aect.  10  it  is  enacted, 

That  a  urUIn  ponla^  or  toll  Btaall  be  paid  bcfom  any 
fuBtgt  over  the  eaid  bridge  shall  be  permitted,  and  that 
tbfl  a^d  poatage  or  toll  aball  be  veated  in  the  Raid  commia- 
sionars,  to  be  by  them  applied,  in  accortlance  with  the  provi- 
gioDS  of  Uie  said  Act.  towards  the  expenses  of  making  and 
maintaining  the  said  bridge,  ways  and  passages,  and  pnr- 
ctiaaine  the  necessary  groimd  for  the  same. 

By  sect.  13, 

The  commisaloners,  or  any  eleven  or  more  of  them,  are  em- 
powered, «hen  incorporated,  by  tndentnre  or  writing  under 
their  oommon  seal  to  convey  and  assure  the  toll  by  that  Act 
gftnted,  or  any  part  thereof,  as  a  security  for  any  sum  or 
Mima  of  money  by  them  to  be  borrowed  for  the  purposes  of 
toe  Act,  to  grant  any  annuities  for  one.  two.  or  three  lives,  or 
for  twenty-one  years,  or  a  less  term,  such  annuities  to  be 
rlian^  upon  and  payable  out  of  the  tolls,  estates  and  revenues 
))eloQging  to  such  corporation. 

And  by  sect.  14  it  is  enacted  that  such  annuities 
shall  be  personal  estate. 

By  sect.  16, 

It  is  enacted  that  it  shall  be  lawful  for  the  said  commis- 
sioners and  dielr  suo^^essors.  and  for  such  Intended  company 
or  corporatiOD  and  their  agents  or  officers,  from  time  to  time 
to  mnove  any  shelves  In  the  said  river  of  Thames,  and  make 
the  same  river  deeper. 

By  sect.  17, 

That  all  stonea,  bricks,  plants,  piles  and  other  materials 
which  shall  be  made  nse  of  for  or  towards  building  or  making 
the  aald  bridge,  or  In  or  about  the  same,  or  for  maintaining, 
repaiiiug,  or  supporting  the  same,  or  for  making  the  uaid 
river  deeper  aa  aforesaid,  shall  always  be  deemed  to  t>elong 
sod  appertain  to  the  commissioners  and  corporation  aforesaid^ 

And  by  sect.  18, 

That  If  the  said  bridge  should  at  any  time  become  damaged, 
11  shall  be  lawful  for  the  said  commissioners  or  corporation  to 
set  an  ferries  across  the  said  river  near  to  the  said  bridge,  and 
10  take  certain  rates  and  duties  for  passagea  by  such  ferries 
over  the  same. 

By  sect  19, 

It  shall  not  be  lawful  to  erect  or  build  the  said  bridge,  or 
•ay  part  tliereof,  before  or  nntil  full  and  ample  satisfaction  be 
made  for  all  such  loss  or  damage  as  shall  or  may  be  sustained 
or  sultered  by  any  of  the  owners,  proprietors,  lessees,  or  others 
having  any  property  or  interest  in  me  present  horse  or  foot 
[entaa  between  Putney  and  Fnlluun  aforesaid. 

By  sect.  22, 

That  nothing  in  thi.'i  Act  contained  shall  extend  or  be  con- 
strued to  extend  to  prejudice  or  take  away  any  right,  property, 
or  jurisdiction  of  the  Mayor,  commonalty,  or  citizeus  of  the 
city  of  London,  to,  in  and  upon  the  river  of  Thames  aforesaid, 
other  than  and  except  to  remove  any  shelf  or  shelves,  or  to 
despen  or  widen  the  said  river,  where  the  said  bridge  shall 
be  bnilt,  and  to  do  every  other  matter  or  thing,  as  shall  or 
may  be  necessary  for  the  erecting  and  maintaining  the  said 
bridge. 

By  I  Geo.  2,  c.  18,  for  explaining  and  amending 
the  Act  referred  to,  it  is  by  sect.  1  enacted  as 
follows : 

The  commiasiooers  and  trustees  appohited  by  the  said 
recited  Act,  and  thoM  appointed  by  this  Act,  or  any 
nine  or  more  of  them,  and  the  commissioners  and  trustees 
when  incorporated  in  pursuance  of  the  said  former  Act, 
shall  liave  and  they  have  hereby  full  power  and  authority 
to  contract  and  agree  with  any  person  or  persons  whatsoever, 
as  well  commissioneni  and  tnutees  as  others,  to  erect  and 
tinild  a  bridge  across  the  said  river  of  Thames  from  the  said 
tows  of  Fowam  to  the  said  town  of  Putney,  and  to  repair, 
^*^"*fl^n  and  sqpport  the  same  when  built  In  such  maimer  aa 
by  the  said  commissioners  and  trustees  or  corporation  afore- 
said shjdl  be  judged  proper ;  and  the  said  commissioners  and 
trustees  or  corporation  aforosaid,  or  any  nine  of  them,  said 
comtniaslonen  or  trufitees,  before  such  incorporation,  havo 
liereby  power  and  antbority  to  grant  any  annuity  or  annuities 
in  fee  out  of  the  proHts,  incomes,  revenues,  or  tolls  of  the  said 
bridge  In  snch  manner  as  they  may  by  the  said  former  Act 
grant  any  other  annuity  or  annuitieH,  all  which  aimnitles  In  fee 
a^ple  to  be  granted  pursuant  to  this  Act  shall  be  registered, 
and  shall  l>e  ^visible  and  assignable  as  the  other  anntntles  are 
by  the  said  former  Act,  and  snch  annuities  in  fee  shall  be 
deemed  personal  estates  and  shall  go  as  such. 

And  for  the  more  effectually  enabling  the  said 
commissioners  and  trustees  and  corporation  afore- 
said, as  speedily  as  may  be,  to  complete  and  perfect 
the  said  works,  by  sect.  3  it  is  enacted. 

That  U  ahan  and  may  be  lawfnl  to  and  for  the  said  commls- 
■toaers  and  trasteea,  or  any  nine  or  more  of  them,  before  ineor- 
poratad,  and  alio  Uwfol  tor  snch  corporation,  when  created,  at 
any  dme  or  tlities  to  oonvey  and  assign  over  In  perpetuity  or 
otherwise  aU  or  any  toUi,  reveimes,  profits,  or  tnoomes  of  or 


belonging  to  the  said  bridge  or  ferries,  or  which  shall  in  any> 
wise  arise,  accrue,  or  belong  to  the  same,  unto,auch  person  or 
peraoiu  as  will  undertake,  contract  and  agree  to  erect  and 
build  the  said  bridge,  and  to  preserve  and  keep  up  the  same 
in  good  and  sufQcient  repair,  and  shall  give  sufBclent  security 
to  do  so  to  the  satiafaction  of  the  sold  commissioners  and 
trustees  and  oorpontlion  aforesaid,  anything  herein  or  in  the 
said  former  Act  to  the  contrary  notwithstanding. 

By  sect.  5, 

It  shall  not  be  lawfnl  for  the  said  oommissionetv  and  trus- 
tees and  corporation  to  erect  or  build  the  said  bridge,  or  any 
part  thereof,  before  or  until  ample  satiiifactlon  be  mode  for  all 
pi-ejudice.  loss,  or  damage  as  shall  or  might  be  sustained  or 
Stttfered  by  any  of  the  proprietors  of  the  horse  ferries  between 
the  said  towns  of  Putney  and  Fulham,  unless  the  said  prx>- 
prietora  of  the  said  ferries,  by  writing  under  their  respec- 
tive hands  and  seals,  should  consent  and  agree  with  the  said 
commissioners  and  trustees,  or  any  nine  or  more  of  them,  or 
the  said  corporation,  to  permit  the  said  commissioners,  trus- 
tees, or  corporation  to  build  tlte  same  before  such  satisfaetiua 
should  be  made,  and  In  case  such  consent  of  the  said  pro- 
prietors should  be  had  and  obuined  In  manner  aforesaid, 
that  then  the  said  bridg^  when  built,  and  all  tolls,  rovenuea,. 
profltA  and  Incomes  belonging  or  to  belong  to  the  same, 
should  be  and  were  thereby  made  chargeable,  and  charged  la 
the  flrat  place  with  all  such  sums  of  money  as  were  by  the 
said  former  Act  to  be  paid  to  the  respective  owners,  pro- 
prietore  and  persons  interested  in  the  present  ferries  between 
Fulham  and  Putney  aforesaid,  and  that  upon  payment  thereof 
respectively,  or  tender  and  refusal,  all  ownership,  properties 
and  interests  of.  in,  or  to  the  horse  and  foot  ferriea  between 
Polney  and  Fulham  shall  be,  and  are  hereby  appointed,  ex- 
tinguished and  determined,  and  the  said  ferries  and  passage 
over  the  river  shall  be  and  are  hereby  appointed,  extinguished 
and  determined,  and  the  said  ferries  and  passage  over  the 
river  of  Thames  there,  and  the  ground  and  soil  adjacent  and 
betonging  to  the  said  respective  ferries,  shall  be  and  are,  by 
the  authority  of  this  Act.  transferred  to  and  absolutely  vested 
in  the  said  commissioners  and  trustees  and  corporation  afore- 
said, ani  their  succaaaors  and  assigns  for  ever. 

All  such  moneys  and  payments  for  the  said  horse 
ferries  hare  long  since  been  duly  paid  and  made. 

The  ferries  referred  to  in  the  said  Acts  oa 
the  Putney  side  of  the  river  were  held  and  wer»- 
paitrel  of  the  manor  of  Wimbledon,  and  on  the 
Fulham  side  were  held  and  were  parcel  of  th& 
manor  of  Fulham,  and  previously  to  the  2l8t  March 
1728  Daniel  Pettiward  and  WUliara  Slcelton  had 
been  respectively  admitted  to,  and  each  of  them 
then  held  in  fee,  by  copy  of  the  court-roUs  of  tlto 
respective  manors,  one  undivided  moiety  of  the 
ferries  on  both  the  Putney  and  Fulham  sides  of 
the  river ;  and  on  that  day  the  commissioners  paid 
to  them  the  sum  of  8000/.  in  fall  satisfaction  for  all 
damage  which  they,  or  either  of  them,  should  sus- 
tain by  occasion  of  building  the  bridge ;  the  rights 
and  interests  of  all  other  parties  in  the  said  ferries 
having  been  previously  satisfied  by  the  commis- 
sioners. 

On  the  19th  Nov.  1828  a  contract  was  duly  entered 
into  by  the  commissioners  with  thirty  persons,  who 
had  subscribed  1000?.  each  for  building  the  bridge, 
and  making  the  purchases  and  payments  required 
by  the  said  Acts,  by  which  those  thirtjr  persons  con- 
tracted to  build  and  maintain  the  bridge,  and  the 
ways  and  passages  thereto,  and  make  the  said  pur- 
chases and  payments  ;  and  in  pursuance  thereof  the 
said  thirty  persons  did  build  the  said  bridge,  and 
make  the  said  payments  and  purchases. 

By  indenture  of  bargain  and  sale,  bearing  date 
the  11th  Nov.  1729,  duly  enrolled  in  Chancery,  made 
between  the  commissioners  of  the  first  part,  the 
said  thirty  persons  therein  named  and  describeil  as 
being  all  the  contractors  and  subscribers  for  build- 
ing the  said  bridge  of  the  second  part,  and  certain 
other  persons  as  trustees  of  the  third  part,  after 
reciting  the  various  sections  of  the  above-mentioned 
Acts,  and  further  reciting  the  said  contract  of  the 
19th  Nov.  1728,  and  that  the  said  thirty  persons  had 
paid  all  moneys  they  had  agreed  to  pay,  and  built 
the  said  bridge,  the  commissioners  granted,  bar- 
gained, sold,  assigned  and  set  over  unto  the  said 
persons,  parties  thereto  of  the  third  part,  theirheirs 
and  assigns  for  ever,  the  said  bridge  and  all  the 
materials  wherewith  the  same  was  erected  and  built 
and  all  tolls,  revenues,  profits  and  incomes  of  o^- 
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belonging  to  the  said  bridge  so  built,  from  the  town 
-of  Fulham  to  the  town  of  Putney,  or  the  ferries 
thereafter  to  be  set  up  and  erected  as  occasion 
might  be,  according  to  the  provision  in  that  behalf 
made  by  the  said  recited  Acts,  or  either  of 
them,  or  which  should  in  any  wise  arise  and  accrue 
'Or  belong  to  the  same,  with  all  such  ground 
■and  soil  adjoining  and  belonging  to  the  then  late 
or  then  present  horse-ferries  and  passage  over 
the  said  river  between  Fulham  and  Putney  as 
had  been,  was,  or  should  be  rested  in  the  said 
commissioners,  and  all  benefits  and  advantages, 
jMwers,  privileges  and  authorities,  and  every  other 
matter  or  thing  whatsoever  vested  in  or  granted  to 
the  said  commissioners  which  they  were  empowered 
-or  capable  to  assign  and  convey  over,  by  virtue  of 
the'  said  Acts  or  either  of  them,  to  hold  the  same 
unto  and  to  the  use  of  the  said  trustees,  par- 
ties hereto  of  the  third  port,  their  heirs  and 
-assigns  for  ever,  upon  trust  to  permit  and 
suffer  the  said  thirty  persons  therein  named 
of  tlie  second  part,  their  heirs  and  assigns,  to 
receive  and  take  the  said  tolls,  revenues,  profits 
-and  income,  and  to  have  the  sole  management  and 
•direction  thereof,  upon  condition  that  tiiey  should 
thereout  pay  certain  sums  of  money  and  expenses 
■specified  in  the  said  deed,  which  condition  has  been 
performed,  and  after  payment  of  such  sums  of 
money  should  every  year  thereafter  divide  all  the 
ithen  rest  and  residue  of  the  moneys  to  be  raised  by 
the  said  tolls,  revenues,  profits  and  income  of  the 
said  bridge,  ferries  and  other  the  premises  (if  any) 
imto  and  amongst  the  said  tliirty  subscribers  and 
.proprietors  for  the  time  being  and  their  respective 
heirs  and  assigns,  rateably  and  proportionably 
■  according  to  the  several  sums  of  money  by  them 
subscribed  for  the  purposes  aforesaid,  and  to  their 
several  and  respective  rights,  shares  and  interests  of, 
in  and  to  the  same,  to  have,  take  and  enjoy  the 
-same  as  tenants  in  common,  and  not  as  joint  tenants. 
And  by  the  said  deed  it  was  provided  tliat  in  case 
the  toUs,  revenues,  profits  and  incomes  of  the  said 
1)ridge  or  ferries  should  at  any  time  or  times  there- 
after fall  short,  and  not  be  sufflcient  to  answer  and 
make  good  all  such  sums  of  money  as  should  be 
requisite  for  putting  and  keeping  the  said  bridge, 
together  with  all  the  ways  and  passages  to  and  from 
the  same,  in  good  repair  within  a  reasonable  time  to 
1)e  allowed  for  makmg  inch  repairs,  or  should  not 
Iw  sufficient  for  the  payment  of  all  the  matters  and 
things  thereinbefore  particularly  mentioned,  and 
the  charges  of  the  trustees  in  the  execution. of  the 
trusts,  then  all  such  sums  of  money  as  should  so 
fall  short  or  be  wanting  for  the  said  purposes  should 
from  time  to  time  be  paid  and  borne  by  the  said 
thirty  subscribers,  the  parties  thereto  of  the  second 
port,  their  heirs  and  assigns,  rateably  and  propor- 
tionably, and  according  to  the  several  sums  of 
money  subscribed  by  them  respectively  towards  the 
purposes  aforesaid,  and  to  their  several  rights, 
■hiU'es  and  interests  therein. 

On  thp  16th  June  173U,  by  grant  of  that  date,  the 
Archbishop  of  Canterbury  granted  to  the  proprie- 
tors of  Putney-bridge  200  superficial  feet  of  land, 
-  part  of  the  churchyard  of  Putney,  for  the  purpose 
«f  making  the  passage  to  and  from  the  sud  bridge 
mora  commodious,  and  the  same  was  used  for  that 
purpose,  and  now  forms  part  of  the  approach  to 
the  bridge.  There  is  no  other  land  in  the  county  of 
'{Surrey  vested  in,  belonging  to,  or  claimed  by  the 
-aoid  proprietors,  except  what  is  comprised  in  the 
l)efore-8tated  deed  of  the  11th  Nov.  1729,  and  the 
last-mentioned  grant,  and  no  evidence  was  adduced 
before  the  barrister  as  to  the  annual  value  of  the 
■aid  land. 

On  the  2Cth  Aug.  1736,  by  deed  of  that  date,  the 
persons  therein  equitably  entitled  to  the  tolls,  rc- 
-veuues,  profits  and  income  of  the  bridge  under  the 


indenture  of  the  Ilth  Kov.  1729,  covenanted  vith 
each  other  that  certain  orders  and  directions  given 
for  the  arrangement  of  the  affairs  of  the  bridge 
should  stand  good  until  altered  at  some  quarterly 
general  meeting  of  persons  from  time  to  time  be- 
coming 80  equitably  entitled,  by  a  majority  of  such 
persons  present  at  such  meeting. 

The  interest  of  the  present  shareholders  in  the 
bridge  is  identical  with  the  interest  vested  in  the 
said  thirty  persons  or  proprietors  under  the  aaid 
deed  of  the  11th  Nov.  172'J,  and  under  the  grant  cf 
the  16th  June  1730,  and  has  always  been  conveyed 
and  transmitted  as  and  dealt  with  as  freehold  estate, 
and  the  shareholders  in  the  said  bridge  are  aboot 
eighty  in  number.  The  proprietors  meet  once  a- 
year,  and  elect  a  committee  of  six  out  of  their  ovq 
body  to  manage  the  affairs. 

The  said  persons  objected  to  are  respectively  the 
holders  of  a  share  or  part  of  a  share  of  such  inMieit 
as  aforesaid,  and  the  sufficiency  of  the  annual  money 
value  of  such  share  or  part  of  a  share  is  not  now  ii 
dispute.  The  bridge  is  built  partly  on  piles  driren 
into  the  bed  of  the  river,  and  at  either  end  npon 
brick  foundations,  which  stand  respectively  upoo 
that  part  of  the  banks  between  high  and  low  water- 
mark whence  formerly  the  ferries  used  to  ply  frooi 
side  to  side,  and  in  part  upon  land  which  fonnerij 
was  ground  and  soil  adjacent  and  belonging  to  the 
said  ferries. 

There  are  toll-houses  at  each  end  of  the  bridjie 
at  which  tolls  are  collected,  and  each  of  them  is  a 
structure  of  brick  and  stands  upon  the  brick  foun- 
dations of  the  bridge  referred  to  in  the  preceding 
paragraph  thereof. 

For  the  said  persons  objected  to  it  was  contended 
that  they  had  respectively  tmder  or  by  virtue  of  the 
said  Acts  of  Parliament  and  deeds  of  the  11th  Nor. 
1729  and  16th  June  1780,  hereinbefore  stated,  sach 
equitable  freehold  estates  in  the  said  bridge  tolb 
and  other  property  comprised  in  the  said  Acta  sad 
deeds  as  entitled  them  respectively  to  be  on  the  lilt 
of  voters  for  the  said  eastern  division  of  the  aaid 
county ;  and  for  the  said  David  Nicholls,  the  ob- 
jector, it  was  contended  that  they  had  not  respec- 
tively such  equitable  freehold  estates  as  woald 
entitle  them  to  vote  for  the  said  division  of  the  aaid 
county ;  and  also  that  the  shareholders  woe  a  com- 
pany; and  that  the  individual  shareholders  being 
only  entitled  to  a  share  of  the  receipts  and  proSti 
were  not  entitled  to  be  on  the  said  list  of  voters. 

The  barrister  decided  in  favour  of  the  objector, 
that  the  said  several  persons  objected  to  had  not 
respectively  such  equitable  freehold  estates  asendtled 
them  respectively  to  be  on  the  said  list  of  voten. 

If  that  decision  was  wrong  the  names  are  to  be 
restored. 

Kanlalt  (^with  him  Beru/ord)  for  the  app.— Each 
shareholder  in  the  bridge  has  such  an  equitable  tm- 
hold  estate  as  entitles  him  to  a  vote,  for.  First,  tke 
original  commissioners,  when  they  had  carried  art 
the  undertaking  in  accordance  with  their  Acti, 
acquired  such  an  interest  in  the  soil  as  would  bafe 
given  them  a  right  to  vote.  They  had  a  ri^t  to 
purchase  the  ferry,  and  to  hold  land,  and  in  ITS 
they  did  purchase  the  ferries  and  the  soil  adjacent. 
Secondly,  having  such  an  interest,  they  had  a  pow* 
to  assign  it.  Iliirdly,  they  did  actually  ssogn  it 
to  trustees  for  the  benefit  of  the  shareholder* : 

Bogers  Klectiou,  23 ; 

Baxta-  V.  Broim,  7  M.  &  0. 198; 

BmntU  V.  Bhin,  16  C.  B.,  N.  8,  fil8 ;  9  L.  T.  Bqw 
N.  8.  o06. 
Raymond  for  the  resp.— The  real  question  is,  sie 
these  shareholders  entitled  to  vote  for  their  share  in 
the  aggregate  of  this  property,  whatever  it  is'  I 
submit,  first,  the  commissioners  had  no  interest  la 
land.    The  bed  and  soil  of  the  river  neprimifio* 
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in  the  Crown.  The  17th  section  of  the  Act  is  con- 
chuire,  that  no  interest  in  boU  or  soil  of  the  river 
shoald  pass.  The  courts  hare  held  that  they  will 
not  suppose  tliat  more  is  conveyed  than  is  actually 
necessary  for  the  purpose  of  the  Act :  {Bather  ▼. 
South  Yorbdiire,  EU.  &  EU.  847.)  [Erle,  C.  J.— I 
nerer  remember  a  permanent  structure  having  been 
held  an  easement]  This  is  not  the  common  case  of 
a  building  or  land.    It  was  a  navigable  river : 

lonaultr  v.  Etie,oC.K,  N.  S^  617 ; 

Wood  V.  Beaitt,  8  Q.  B.  913. 
It  is  not  necessary  that  the  ferries  should  have  any 
land.  Secondly,  sui^maing  there  was  an  interest  in 
land  in  the  commissioners,  they  had  no  power  of  con- 
veying it.  The  3rd  section  of  the  second  Act  gives 
them  their  power  of  conveying ;  anvthing  done 
beyond  their  power  is  invalid.  Thirdly,  there  is 
no  equitable  interest  in  land  in  each  shareholder. 
The  interest  is  vested  in  the  company : 

Bauutt  T.  BIttin,  U  C.  B.,  N.  S.,  618;  9  L.  T.  Bep. 
N.  8.  6U6. 

Nov.  24. — Erlb,  C.J. — In  tnis  case,  which  was 
a  claim  on  behalf  of  a  shardiolder  in  Putney-bridge, 
the  question  was  whether  he  had  an  equitable 
frediold  interest.  The  statute  has  conveyed  the 
bridge  and  the  land  to  the  commissioners,  and  the 
commissioners  in  1739  conveyed  the  bridge  to 
trustees  on  behalf  of  the  shareholders,  and  if  the 
commissioners  had  power  to  part  with  the  property, 
I  have  no  doubt  the  shareholders  have  become 
entitled  to  the  bridge,  and  to  the  land  that  belongs 
to  tl»e  bridge.  But  I  take  it  to  be  perfectly  clear 
law  that  the  land  is  vested  in  the  commissioners  by 
the  Act  of  Parliament  for  public  purposes,  and  the 
commissioners  have  not,  unless  there  be  something  in 
the  statute  to  that  effect,  the  power  to  convey  away 
part  of  the  land  vested  in  them  for  public  purposes, 
and  the  statute  appears  to  me  to  confirm  that  view, 
because  the  second  of  these  statutes  enables, 
specifically,  the  commissioners  to  convey  the  tolls 
to  the  shareholders,  and  if  the  statute  instead  of 
that  had  intended  they  should  have  power  to 
convey  the  fee-simple  of  the  land  to  the  share- 
holders, it  would  have  used  an  expression  enabling 
them  to  convey  the  tolls  as  distinguished  from  the 
fee-simple  of  the  land.  But  it  appears  to  me  to  be 
a  negatidn  of  that  right.  I  think  the  commissioners 
have  no  power  to  convey  the  freehold  to  the  share- 
holders, or  to  the  trustees  in  trust  for  the  share- 
holders. Then,  if  they  had  conveyed  it  in  1729  or 
purported  to  convey  it  by  means  of  a  deed  of 
conveyance,  if  the  law  prohibited  that  conveyance, 
the  shareholders,  taking  it  with  a  knowledge  of  the 
title  under  the  Act  of  Parliament,  acquired  nothing 
more  than  could  lawfully  be  conveyed,  and  the 
commissioners  parted  with  nothing  more  than 
could  be  lawfully  parted  with.  We  think  that  the 
commissioners  having  no  power  to  give,  and  the 
shareholders  having  no  power  to  take,  the  fee-simple, 
the  latter  have  not  acquired  a  title,  but  there  has 
been  a  holding  under  the  Act  of  Parliament.  The 
commissioners  arc  entitled  to  have  the  right  over 
the  land,  and  the  shareholders  are  entitled  to  the 
tolls ;  'therefore  there  is  no  qvialiflcation.  That  is 
all  wc  affirm. 

Judgment  for  regp. 

Satardai/,  Nor.  26,  1864. 

Gaydox  r.  Bankboft. 

Borough — Right  of  freemen  to  vote — 2  WiU.  4, 

e.  4.'>.  «.  82. 

Bg  ftfl.  32  of  2  Win.  4,  r.  4.5,  it  in  enacted  that  no  ptr- 

ton  thaO  be  entitled  to  vote  a»  a  freeman  in  respect  of 

birth,  tmleia  hi»  right  be  originnlly  derived  from  or 

tUrvogh  iKjine  person  who  ica»  a  freeman,  or  entitled  to 


be  a  fireman,  previoasli/  to  the  1st  March  1831,  or 
from  or  throngk  some  person  who  since  that  time  shouW 
have  become,  or  should  hereafter  become,  a  freeman  in 
reelect  of  servitude. 

S.  mat  admitted  a  freeman,  bjf  right  of  birth  of  his 
father,  on  .  the  91st  Julg  1856 ;  lus  father  was 
admitted  on  the  2nd  Mm  1831,  having  onig  come  of 
age  on  the  4th  April  of  that  year;  and  tliegrana- 
/ather  was  admitted  on  the  Ulk  Oct.  1810: 

He/d,  that  the  proviso  teas  intended  to  give  a  continiumt 
lineal  right  to  persons  ckuminp  freedom  by  birth^. 
where  they  claimed  the  right  originculy  from  or  through 
a  person  who.  was  a  freeman  before  the  date  of  the 
same ;  and  as  the  app,  claimea  through  his  father, 
who  was  a  freeman  before  the  date  of  the  claim,  hit 
was  entitled  to  have  his  name  on  the  register. 

This  was  a  consolidated  appeal  from  the  decision, 
of  the  revising  barrister  appointed  to  revise  the- 
list  of  voters  for  the  borough  of  Barnstaple.  On  tbe- 
19th  Sept.  1864,  William  Saundera  waa  inserted  in 
the  list  of  freemen  entitled  to  vote  for  the  said 
borough,  thus : 


WUtfaun  Suuulsrs 


HoUand^tnat, 
Bunsttpls. 


His  name  waa  duly  objected  to  by  T.  J.  P. 
Tucker,  and  the  facts  were  as  follows : 

In  the  borough  of  Barnstaple  there  is  a  body  of 
freemen;  tho  sons  of  these  freemen  are  entitled,  on 
proving  their  father's  marriage,  that  they  were  bora 
of  that  marriage,  and  that  they  have  attained  tho 
age  of  twenty-one  years,  to  be  admitted  as  freemen 
of  this  borough,  but  they  can  claim  from  or  through 
no  other  relative  than  their  father,  and  in  no  other 
way  than  that  described.  The  said  William  Saunders- 
was  duly  admitted  as  a  freeman  n>y  right  of  his 
father)  to  the  borough  on  the  3Ut  July  1856.  His 
father  was  admitted  also  by  right  of  birth  on  the- 
2nd  May  1891,  having  only  come  of  age  on  the  4t]i 
April  in  that  year,  "^le  grandfather  was  admitted 
by  right  of  birth  on  the  14th  Oct.  1810.  On  tliis 
state  of  facts  it  was  contended  on  the  part  of  the 
objector  that  as  the  said  William  Saunders  derived 
his  right  to  be  admitted  as  a  freeman  of  the  said 
borough  through  his  father,  from  and  through  whom 
alone  he  could  claim,  and  as  it  was  necessary  by  the 
32nd  section  of  the  Kcform  Act  that  the  father,  to- 
give  him  the  right  claimed  (viz.,  to  be  on  the  list  of 
freemen  voting  for  the  borough),  should  have  been 
admitted  a  freeman,  or  have  been  entitled  to  be 
admitted  as  a  freeman,  previously  to  the  1st  March 
1831,  and  that  as  he  (the  father)  was  not  admitted 
till  the  1st  May  1831,  nor  entitled  to  be  admitted 
till  he  came  of  age  on  the  4th  April  in  that  year,  his 
right  to  be  placed  on  the  list  of  freemen  voting  for 
that  borough  could  not  be  sustained. 

On  the  other  side  it  was  contended,  in  support  of 
the  vote,  that,  although  the  father  could  not  have 
been  admitted  as  a  freeman  till  he  came  of  age, 
yet  he  had  an  inchoate  right  to  be  so  admitted 
previously  to  the  1st  of  March  1831,  which  was 
perfected  on  his  coming  of  age,  and  that  this  was 
sufficient  to  satisfy  the  provisoes  of  the  32nd  section 
of  the  Reform  Act,  and  to  sustain  the  vote. 

The  barrister  held  that  the  said  William  Saunders 
originally  derived  his  right  from  or  through  his 
father,  and  that  there  was  no  one  from  or  through, 
whom  he  thus  derived  his  right  who  was  a  freeman 
or  entitled  to  be  a  freeman  previously  to  the  1st 
March  1831,  and  that  the  vote  could  not  be  sus- 
tained, and  I  struck  his  name  out  of  the  list. 

Cooke,  Q.C.  (Bourke  with  him)  appeared  for  the- 
app.,  and  contended  that,  although  the  father  could 
not  be  admitted  until  he  came  of  age,  he  never- 
theless had  a  right  to  be  so  admitted  previously  t» 
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the  l8t  of  March  1861,  and  therefore  that  the  Bon 
-could  claim  through  him. 

DowdawtU,  for  the  resp.,  contended,  that  as  the 
app.  claimed  through  his  father,  his  father  must 
haTe  been  admitted  or  hare  had  a  right  to  have 
been  admitted  prior  to  the  Slat  March  1831,  and 
as  he  was  not  admitted  until  April  1831,  his  son 
could  not  claim  through  him. 

The  following  cases  were  referred  to  in  the  course 
of  the  argument : 

ffo&v.  aiiMi,4C.B.4l; 
Croudier  v.  Brmm,  1  Lnt  388; 
Klliott  on  BegistntioD,  2nd  edit,  214,  note  a ; 
Municipal  Corporation  Act,  5  &-  6  WilL  4,  c.  7C, 
■8.4,  5. 

Eble,  C.  J. — In  this  case  I  think  the  revising 
iHurister  was  wrong.  The  question  is  whether  the 
light  of  yoting  as  a  freeman  reserved  by  sect.  32  of 
'  the  Reform  Act  was  preserred  for  one  descent  only, 
or  preserved  continuously  to  lineal  descendants  of 
freemen  before  a  certain  day  ?  I  think  the  Legis- 
lature intended  to  preserve  it  continuously.  The 
beginning  of  sect  32  is  a  general  enactment ;  it  says, 
"  Every  person  who  would  have  been  entitled  to  vote 
■either  as  a  burgess  or  as  a  liveryman,  diall  have  bis 
right  continued,  provided  he  be  duly  registered." 
Then  comes  the  proviso  that  no  person  who  shall 
have  been  elected,  made  or  admitted  a  burgess  or 
freeman  since  the  1st  March  1831,  otherwise  than  in 
respect  of  birth  or  servitude ;  and  no  person  who 
shall  be  hereafter  elected,  made  or  admitted  by 
birth  or  freedom,  otherwise  than  in  respect  of  birth 
■or  servitude,  shall  be  entitled  to  vote  in  any  such 
election.  TTie  result  is,  it  reserves  for  the  future 
freedom  by  birth  or  servitude.  Then  comes  the 
j>roviso  on  which  the  question  turns :  "  No  person 
shall  be  entitled  as  a  freeman  in  respect  of  birth, 
unless  the  right  be  originally  derived  from  or  through 
■some  person  who  was  a  freeman  or  entitled  to  be 
Admitted  a  freeman  previously  to  the  1st  of  March 
1831."  Now,  I  stop  there ;  as  to  freedom  by  birth, 
it  is  a  limitation  upon  the  general  enactment  of  the 
previous  part  of  the  section  under  which  the  claimant 
would  be  entitled.  I  think  the  present  claimant  derives 
his  right  originally  from  or  through  some  person 
who  was  a  freeman  or  entitled  to  be  admitted  a  free- 
man before  the  Ist  March  1831 — namely,  from  his 
.grandfather:  his  grandfather  was  a  freeman  ad- 
mitted before  the  Ist  March  1831,  and  his  father 
1>ecame  entitled  in  Aiiril  1881,  but  was  not  entitled 
before.  I  think  this  proviso  was  intended  to 
give  a  continuous  lineal  right  to  persons  claim- 
ing freedom  by  birth,  where  they  claimed  the 
ri^t  originally  from  or  through  a  person  who  was  a 
freeman  before  the  date  of  the  daim.  I  do  not 
think  the  Legislature  intended  it  should  be  con- 
tinued for  one  generation  only,  and  I  am  confirmed 
in  that  view  because  the  Legislature  has  preserved 
freedom  by  servitude,  and  it  has  enacted  that  in 
.respect  of  a  person  claiming  by  descent  from  a  free- 
man in  respect  of  servitude,  "  that  that  right  is  to 
be  continued  to  so  and  so  in  perpetuity."  The  sta- 
■tute  enacts  that  "  no  person  shall  be  entitled  as  a 
burgess  or  freeman  in  resi)ect  of  birth,  unless  his 
right  be  originally  derived  from  or  through  some 
person  who  was  a  burgess  or  freeman  previously  to 
the  1st  March  1831,  or  from  or  through  some  person 
who,  since  that  time,  shall  have  become,  or  shall 
hereafter  become,  a  burgess  or  freeman  in  respect  of 
of  servitude."  Therefore  a  right  may  be  acquired 
by  servitude  in  all  future  time  till  the  Legislature 
•hall  again  interfere.  I  think  it  was  very  impro- 
bable the  Legislature  intended  merely  to  give  it  to 
one  descent  The  words  contemplate,  to  my  mind, 
lineal  succession.  The  revising  barrister  has  found 
that,  in  the  borough  of  Barnstaple,  the  freemen  are 
entitled,  on  proving  their  father's  right ;  and  that 


they  can  claim  from  or  through  no  other  relative 
than  their  father.  I  take  tlut,  construed  with 
reference  to  this  statute,  which  says  "  conUnaed,"  to 
mean  freemen  claiming  by  birth  ;  and  then  there  is 
no  doubt  that  a  freeman  claiming  by  birth,  but  <i 
lineal  descent  from  a  former  freeman,  must  always 
intend  lineally  claiming  through  his  father,  and  the 
partiesinBamstaplehave never yethadtheri^t  The 
father,  however,  was  in  truth  a  freeman  before  1831. 
In  my  opinion  the  statute  contemplated  the  lineal  snc- 
cession  in  perpetuity,  and  is  not  to  be  read  that  no 
freeman  can  claim  by  birth  unless  the  father  was  ad- 
mitted before  1831.  I  do  not  think  that  is  the 
meaning  of  the  Legislature.  I  think  the  practice 
in  Barnstaple  to  trace  to  the  father  is  to  be  ncoB- 
ciled  with  this  interpretation  in^e  way  1  mentioD. 
He  claims  as  a  freeman  by  birth,  because  Uneally 
descended.  He  must  trace  through  the  father  in  ^ 
cases. 

Btxes,  J. — I  am  of  the  same  opinion,  and 
although  I  have  paid  every  attention  and  respect  to 
Mr.  Dowdeswell's  argument,  I  am  tinable  to  eoler- 
tain  any  doubt  at  all  that  the  revising  barrister  *u 
wrong  here.  The  facts,  when  put  in  order,  are  Toy 
simple.  In  this  borough,  freemen  by  birth,  letrin^ 
all  other  qualifications  out  of  the  question,  have 
voted ;  in  1810,  the  grandfather  of  the  claimut 
was  admitted,  and  he  claimed  to  be,  and  was  xl- 
mittcd  as  a  freeman  by  birth ;  he  dies,  and  Icatcj 
a  son,  who  is  of  age  in  April  1831 ;  the  suo  is 
admitted,  and  then  £e  son  dies,  and  the  grandAn. 
the  present  claimant,  claims  to  be  admitted.  It  i> 
not  only  proved,  but  it  is  admitted  by  Mr.  Dowdtt- 
well,  that  the  father  must  have  been  admitted,  lal 
he  is  within  the  preserving  or  creating  words  of 
the  32nd  section ;  the  right  is  preserved  unlets  tik' 
proviso  takes  it  away.  It  seems  to  rae  he  does 
satisfy  the  proviso,  for  he  does  claim  through  aad 
from  some  person  who  wjts  a  burgess  or  freouan  of 
the  borough  before  the  passing  of  the  .Act  of  Par- 
liament. I  entirely  assent  to  all  that  my  Lnd  has 
said,  that  the  words  "  fKHn  or  through,"  and  the 
word  "continually,"  are  strong  to  sn{^rt  that 
construction.  On  the  other  hand,  we  are  without 
any  reason,  that  I  can  see,  asked  to  say  tiiat  the 
words  "  some  person  "  mean  father.  I  can  see  do 
reason  for  tiiat  construction,  and  no  instance  has 
been  pointed  out  in  which  the  Legislature  do  wt 
either  preserve  the  franchise  for  life,  or  prescrre 
it  in  perpetuity,  or  abolish  it  altogether :  no  inttaooe 
in  which  they  have  preserved  it  for  one  generation 
after  the  existing  persons  who  enjoy  it. 

Keating,  J. — I  am  of  the  same  opinion.  The 
question  raised  by  this  case  for  our  considerstiaa, 
by  the  revising  barrister,  is,  whether  a  freeman  by 
birth  is  entitled  to  vote  whose  grandfather  wss 
actually  a  freeman  previously  to  the  31st  Mairii 
1831,  but,  his  father  being  iinder  age  at  the  time, 
was  not  entitled  to  be  admitted  until  after  that 
date.  Now,  it  seems  to  me,  on  looking  at  the  whole 
scope  of  the  Act,  and  those  sections  with  reference 
to  the  franchise  to  be  exercised  by  freemen  by 
birth,  tiuit  the  intention  of  the  Lcgislatnrc  to 
passing  the  32nd  section  and  the  proviso,  was  not 
to  exclude  a  person  who  could  claim  originally 
through  his  grandfather,  such  grandfather  being  a 
freeman  before  the  31st  March  18S1. 
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OOtT&T  07  EXCHSaVER. 

Stported  by  P.  Baobt  and  II.  Luoa,  E«qn..  Bmrrl«ten-at-L*w. 

Tueiday,  June  7,  1864. 

SAintsEBs  (Ezecntor,  &c.)  v.  Slack. 

local  Improvtment  Act — Action  against  clerk  to  com- 
mmmers  under — Exe>tq>tion  of  clerk  from  jaermnai 
HabiKty— Judgment  agauut  the  derk — Execution 
agaimt  goods  of  commissioners — Mandamus. 

Bj  a  heal  and  personal  Act  (2*3  Vict.  c.  63)  the 
commissioners  therebv  appointed  for  improving  the 
town  of  Bradford,  Wilts,  were  empowered  to  sue  and  be 
sued  in  Ae  name  of  their  derk,  who  was  expressli/ 
exempted  frvm  personal  liahiUty  in  re^>ect  of  ant/  such 
action,  and  they  were  also  eaqMwered  to  appoint  a 
derk  and  other  officers,  and  it  was  enacttd  UuO.  thoj 
Acmli  and  might,  oat  <^  the  moneys  toarisebi/  virtue 
of  the  Act,  p(y  sudi  officers  such  salaries  as  the  said 
commissioners  shoidd  think  reasonable. 

An  action  was  brought  by  the  executors  of  a  former  clerk 
to  the  commissioners  against  deft.,  the  present  derk,  for 
arrears  of  sahary  due  to  the  deceased,  in  which  judg- 
ment was  entered  up  against  the  deft,  and  a  ji.  fa. 
issued,  under  which  the  sheriff  seized  the  fire-engines 
and  other  goods  of  the  commissioners  vested  in  them  by 
the  said  Act  for  public  purposes,  and  a  rule  nisi 
haoing  been  obtcdttedto  set  aside  the  Judgment  andfi. fa., 
on  the  ground  that  exeaaion  could  not  behadagcUnst 
Afferent  persons  from  the  party  sued,  and  that  a  man- 
damus to  compel  the  commissioners  to  pay  the  debt  out 
of  the  rates,  j-c.  was  the  proper  remedy : 

The  Court  {Pollock,  C.B.,  Martin,  BramweU  and  Oum- 
neU,  BB.^  discharged  the  rule,  on  the  ground  that  if 
the  commissioners  were  right  th^  had  other  means  oj 
redress,  as  by  action  of  trespass,  ffc,  but  that,  if  the 
rule  were  matie  absolute,  there  were  no  means  of  review- 
ing the  decision  of  the  court. 

A  role  calUog  on  pit.  to  ihow  cause  why  the 
judgment  signed  in  this  cause,  the  writ  of  fi.  fa. 
iwned  thereon,  and  all  subsequent  proceedings, 
should  not  be  set  aside  with  costs.  The  action  was 
wiginaliy  brought  by  pit.  and  another  as  executors 
<rf  one  John  Bush,  a  deceased  attorney,  for  arrears 
of  salary  due  to  him  as  clerk  to  the  Improvement 
Commiasioners  of  the  town  of  Bradford,  in  Wilt- 
shire. The  action  was  brooght  against  the  then  clerk 
to  the  commissioners,  a  gentleman  named  Martin, 
nndersect.  16  of  the  local  Act  1839,  for  paving,  light- 
ing, watching  and  improving  the  town  of  Bradford,  in 
the  countjr  of  WUU  (2  4  8  Vict.  c.  63),  empowering 
the  commisaioners  to  sue  and  be  sued  in  their  clerk's 
name.  It  was  tried  at  the  Wiltshire  spring  assizes 
1863,  before  Shee,  J.,  when  a  verdict  was  found  for 
pits,  for  the  amount  of  salary  claimed  and  costs, 
which  verdict  was  afterwards  reduced  by  the  Ex.  on 
«  rule,  obtained  by  deft,  for  that  purpose,  to  70/. 
and  cosU :  (see  Bush  and  another  v.  Martin,  8  L.  T. 
Bep.  N.  a  509.)  The  co-pit.  and  Martin,  the 
anginal  deft.,  having  died  after  verdict,  and  before 
judgment  signed,  and  the  present  deft.  SUck  having 
been  ^pointed  clerk  to  the  commissioners  in  Martin's 
place,  suggestions  of  those  drcnmstances  were  duly 
entered  on  the  roll  and  judgment  signed  against  the 
deft,  on  2l8tDec.  1868,  for  pit.  to  recover  70/.  and  also 
129i Ss.4tL  for  costs  of  suit.  Upon  this  judgment  ayf. 
/"<••  ^f—  issued  at  pit's  suit,  and  certain  goods,  the  pro- 
perty of  the  commissioners,  and  vested  in  them  by  the 
local  Act,  namely,  a  water-cart,  two  fire-engines,  and 
■nndry  heaps  of  stones  or  road  materials,  were  seized 
tiieiennder  by  the  sheriff  of  Wilts,  but  the  stones 
'*ere  subsequently  given  up  in  comfdiance  with  the 
reoanmendation  to  that  effect  of  Pigott,  B.,  before 
whom  the  matter  came  at  chambers  on  summons, 
but  who  did  not  decide  the  matter,  but  referred  it 
4o  the  court  at  the  request  of  both  parties. 


Coleridge,  Q.C.  (for  deft.)  accordingly,  in  Easter 
Term,  moved  for  a  rule  nisi  to  the  effect  above 
mentioned,  and  contended  that  a  mandamus  to  the 
commissioners,  to  raise  the  money  out  of  the  rates, 
was  the  proper  remedy  of  pits.  Pollock,  C.B. 
thought  the  rule  ought  not  to  be  grantc<l, 
inasmuch  as  it  was  one  which,  his  Lordship 
said,  he  should  decline  to  make  absolute,  think- 
ing the  court  ought  not  to  decide  a  matter  on 
motion  when  there  was  a  course  for  obtaining  the 
more  satisfactory  decision  even  of  a  court  of  error, 
if  necessary.  The  rule  nisi  was,  however,  granted 
by  the  otlier  members  of  the  court,  Martin,  Brani- 
well  and  Pigott,  BB.,  although  their  Lordships 
intimated  their  strong  opinion  that  it  would  be  dis- 
charged on  cause  being  shown. 

The  following  are  the  material  sections  of  the 
local  Act  refenid  to  in  the  argument : 

By  sect.  18  the  commissioners  were  empowered  to 
appoint  a  clerk,  treasurer  and  other  officers,  &c., 
and 

Shall  aod  may.  out  of  tlie  moneys  to  srise  tod  bs  coll«ei«d 
by  virtue  of  thu  Act,  allow  and  pay  to  such  ofQoeni  snch 
salaries  and  allowances  as  the  said  commissioners  shall  think 
reasonable. 

By  sect.  16  it  was  enacted  in  effect  that 

The  oommissioners  may  sue  and  be  sued  in  the  name  of  their 
clerk  for  the  time  bein^,  and  no  action  brooght,  ftc.,  ^  or  aaaintt 
the  sold  eommiuioHtn  shall  abate  or  diacontlniie  by  the  death, 
nupemion,  or  removal  of  snch  clerk,  to. ;  but  sncb  clerk  shall 
be  deemed  pit  or  deft  in  any  action  or  suit  provided  that  in 
all  cases  in  which  the  clerk  should  be  pit  or  deft  on  the  record 
in  any  action  In  which,  in  effect,  the  commissioners  shonld  bo 
suing  or  sued  in  Ills  name,  he  might  and  ahoold  nevertheless 
0t  not  otherwise  Inteiested)  be  a  competent  witness  for  or 
against  the  commissioners,  and  should  always  be  reimbnraed, 
out  of  the  moneys  to  arise  by  the  Act  all  damage  he  should  be 
pnt  to  by  reason  of  his  being  so  made  pit  or  deft,  and  shonld 
not  be  psrsonally  answerable  or  liable  for  the  payment  of  the 
same. 

M.  Smith,  Q.  C.  and  Lopes,  for  pit.,  now  (June  7) 
showed  cause,  and  submitted  that  the  fi.  fa.  was 
regular.  This  was  not  the  case  of  a  person  sued  as 
a  trustee.  These  commissioners  were  sued  in  the 
name  of  their  clerk,  who  was  like  fictitious  parties 
in  an  old  ejectment.  In  substance  and  effect  tlicy, 
and  not  their  clerk,  were  the  real  defts.  (sect.  16). 
The  words  of  t^t  section  were,  ■'  by  or  against  the 
commissioners."  It  was  monstrous  to  say  that  when 
an  action  had  proceeded  regularly  to  judgment 
signed,  execution  was  not  to  be  issued,  but  that 
pit.  was  to  resort  to  the  Q.  B.  for  the  extraordinary 
powers  of  a  mandamus.  [Mabtis,  B. — I  was  under 
the  impression  when  the  rule  was  moved  that  this 
had  been  decided.]  There  was  a  case  in  the  Q.  B. 
{Seg.  V.  Victoria  Park  Conmany,  1  Q.  B.  288),  later 
than  the  cases  cited  by  Cokridqe  in  moving,  and 
those  cases  may  be  distinguished.  First,  Wormwell 
V.  Hailstone,  6  Bing.  668,  only  decided  that  execu- 
tion could  not  issue  against  the  clerk  to  turnpike 
trustees  personally ;  there,  too,  the  goods  of  the 
tnutees  were  expressly  saved  from  liability,  and 
a  fortiori  would  the  clerk's  be.  That  case  was  the 
converse  of  the  present  one,  and  an  authority 
in  favour  of  pit.  In  Kendall  v.  King,  17  C.  B. 
483,  better  reported  in  25  L.  J.  132,  C.  B.,  the 
justices  were  moely  a  committee  of  visiting 
justices,  and  had  no  property,  and  the  lan- 
guage of  the  judges  must  be  taken  with  refe- 
rence to  that  fact,  the  ratio  decidendi  being  the 
absence  of  funds.  In  Rex  v.  St.  Kat/uuine's  Dod; 
Company,  4  B.  &  Ad.  860,  the  action,  which  was 
against  the  company's  treasurer,  whose  goods  were 
expressly  exempted,  by  the  Act  of  incorporation, 
from  liability  to  execution,  was  referred,  and  mau- 
damus  was  held  to  lie  to  the  treasurer  and  directors 
of  the  company  to  pay  the  sum  awarded  to  the  pit. 
There,  on  his  awara,  pit.  was  entitled  to  summary 
process  or  attachment  on  the  goods,  but  the  action 
was  against  the  treasurer,  who  was  not  personally 
liable.    The  proceedings  in  actions  against  poor. 
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law  unions  and  local  boards  of  health  were  analo- 
gotti  and  in  point.  This  local  Act  was  a  public 
Act,  and  made  part  of  the  record,  and  the  Ji.f'u.  was 
to  take  the  goods  of  the  commissioners,  toe  real 
defts.,  who  were  sued  in  the  name  of  their  clerk, 
the  nominal  deft.  In  the  more  recent  case  in  the 
Q.  B.,  Heg.  v.  The  Victoria  Park  Company,  1  Q.  B. 
2K8,  in  which  the  action  was  against  the  treasurer, 
who  hy  the  Act  was  made  not  personally  liable, 
judgment  was  entered  up  against  the  company,  who 
had  no  assets,  and  the  Court  refused  a  iHandamus  to 
compel  the  company  to  pay  the  sum  recovered, 
although  the  St.  Katharin^t  Dock  case  was  cited,  as 
it  had  been  here  to-day,  in  favour  of  the  application. 

The  CoDRT  here  called  on  the  other  side  to  sup- 
port their  rale. 

n.  Bullar  (with  him  Cokrldgf,  Q.  C),  contra,  for 
deft. — The  question  was  of  great  importance,  these 
Acts  gOTeming  every  large  boroagh  in  the  kingdom. 
The  deft.'s  demand  was  for  a  stale  debt,  and  one 
question  was,  whether  a  retrospective  rate  could  be 
made  for  the  purpose  of  paying  these  debts.  This 
Act  was  virtually  a  Turnpike  Act.  The  road 
materials  having  been  given  up,  the  question  re- 
mained at  to  the  right  to  seize  the  flre-engincs.  It 
was  submitted  they  could  not  be  seized.  [Pollock, 
C.  B. — How  do  you  propose  that  the  judgment-debt 
should  be  paid'?]  By  tuandamtu  to  the  treasurer, 
as  in  the  ist.  Katharine's  Dock  case.  The  debt  was 
for  the  salary  of  an  officer  under  the  Act,  and  it 
was  clear  from  the  words  of  sect.  18  of  the  Act,  that 
the  officers  were  only  to  be  paid  out  of  the  rates. 
The  words  of  that  section,  "  and  shall  and  may,  out 
of  such  moneys,  &c.,  allow  and  pay  such  salaries. 
&c."  [Martin,  B. — This  is  a  judgment-debt,  and 
we  have  nothing  to  do  with  how  the  debt  origi- 
nated. Bramwbll,  B. — I  doubt  extremely  whether 
the  Act  means  more  than  that  it  is  a  purpose  to 
which  you  may  apply  the  rates.]  The  engines  seized 
were,  by  sect.  19,  referred  to  contra,  vested  in  the 
commissioners  for  public  purposes,  e.g.  for  extin- 
guishing Ares,  and  not  for  the  purpose  of  liquidating 
debts.  [Bjlamwkll,  B. — You  would  say  all  the 
property  which  they  hold  is  held  for  the  purposes  of 
their  trust,  and  so  nothing  is  seizablc  ?]  That  wait  the 
true  construction.  This  debt  wns  imyable  out  of  the 
rates  ;  a  view  strongly  supported  by  sect.  1»  and  by 
sect,  li),  which  rendered  any  person  wrongfiUly  taking 
the  commissioners'  goods  liable  to  an  action.  [Bram- 
"WEi.L,  B. — ^The  question  twurs,  were  these  goods 
wrongfully  taken  ?  It  has  been  decided  that  a  rail- 
way cannot  be  taken  under  an  elegit,  on  the  ground 
of  public  convenience.]  Turnpike  Acts  were 
analogous  to  this  Act,  yet  what  would  be  the  result 
if,  in  actions  on  their  bonds,  pits,  could  seize  the 
road  materials?  [A/.  Smith. — The  mortgages  in 
those  cases  were  on  the  tolls.]  But  they  might 
have  gotten  judgment  and  so  seized  the  road. 
Sect.  60  of  the  General  Turnpike  Act  (3  (Jeo.  4. 
c.  126)  was  like  sect.  19  here.  There  was  no  sound 
distinction  between  the  present  case  and  Wormirrll 
v.  Hailstone.  What  wassnid  by  Williams,  .J.,  in  Ken- 
dall V.  Kinn  (_Hlji  Slip),  was  entitlwl  to  (ireat  respect, 
and  had  hitherto  been  the  opinion  of  the  profession, 
namely,  that  a  judgment  recovered  in  such  a  case  as 
the  present  was  not  to  be  enforced  otherwise  than 
by  mandamus  or  bill  in  equity.  It  was  without  pre- 
cedent to  issue  execution  against  a  different  person 
from  the  party  sued.  As  a  legitimate  consequence 
of  pits.'  argument,  if  the  commissioners  were  the  real 
defts.,  and  Ji.  fa.  could  be  exccuteil,  why  might  not 
cveir  a  en.  so.  issue  against  their  bodies  ?  [Bram- 
WELL,  B.  referred  to  Ptdlister  v.  Mayor  of  Onwesend, 
19  L.  J.,  N.  8.,  858,  C.  P. ;  9  C.  B.  774.'] 

PovuKK,  C.  B. — It  is  impossible  not  to  feel  the 


force  of  a  great  deal  of  that  which  Mr.  Hollar  hat- 
urged  before  us  in  his  argument  on  behalf  of  tW 
commissioners  ;  but  this  point  still  recurs — oanieljr, 
that  if  the  defts.  (the  commissioners)  are  right  they 
have  other  means  of  redress,  as  by  an  action  of 
trespass,  &c. ;  but,  on  the  other  hand,  if  we  stay  tht- 
proceedings  under  this  judgment  aiid^yiL,llin» 
are  no  meant  of  reviewing  our  deddon  at  aU.  W^ 
think,  therefore,  that  thit  rale  thonld  be  dischatgtd. 

Martik,  Bbxmwbli.,  and  Couikell,  BB.,  cob- 
curred. 

Rmk  Jixltmyii. 

Attomeyi  for  pit.,  Kimsford  and  Dormas,  33, 
Essex-street,  Strand,  W.(l,  agents  for  Spaekmm, 
Bradford,  WUU. 

Attorneys  for  deft.,  Whitlahen  and  ITatAert,  12. 
Lincoln's-inn-fleldt,  W.C.,  agenU  for  Shdt  and 
Sinunons,  Bath. 


BAIL  COtT&T. 

Reported  by  T.  a.  jAan,  E«(| ,  D«nMcr-«t-Uir. 

Tmsdag,  Nov.  22,  18«4. 

(Before  Shee,  J.) 

Se  The  Local  Boabo  of  Health  of  Tbaioiuz  r. 
Keller. 

Arbitration — Time  for  maldng  airard — Umpire — AUr 
Health  Act  ISiS—Enhn/einent  of  time— C.  LP.L 
\iTA  (17  i- 18  Vict.  c.  123). 

An  award  under  Me  PuMie  Health  Act  1848  naal  Jf 
made  within  tliree  months  after  the  ap/toinlmeiit  of  lie 
arbitrators;  therefore,  u-here  an  uH^iire piMiiied iit 
auHtrd  after  the  expiration  of  this  period,  tdtie^ 
enlarginii  the  time : 

Held,  that  the  au>nrd  was  bad: 

Held,  also,  that  the  court  had  no  power  afterwartU  (» 
enlarge  the  time. 

This  was  a  role  to  set  aside  an  award,  upon  tta- 
ground  that  it  had  not  been  made  within  the  tin* 
prescribed  by  law.  The  awanl  was  made  nndrr  tl» 
provisions  of  the  Public  Health  Act  1848  (H  1 1? 
Vict.  c.  03),  sects.  125  and  126  of  which  enact  that  if 
the  arbitrator  fails  to  make  his  award  within  twenty- 
one  days  after  his  appointment,  or  if  he  eolsrp* 
the  time  or  does  not  make  the  award  within  three 
months,  the  matter  is  to  be  referred  to  another 
arbitrator.  If  there  be  more  than  one  arbitrsw 
they  must  appoint  an  umpire,  and  if  they  neglert  to 
do  so  for  seven  days,  the  Court  of  Quarter  Swsiow 
are  to  appoint  an  umpire,  and  if  the  arbitrators  fw 
to  make  their  award  within  twenty-one  days,  <f 
within  three  months  in  case  of  enUrgemeiit,  the 
matters  arc  to  be  referred  to  the  umpire;  bat  the 
time  is  not  to  be  extended  beyond  three  month*. 

The  arbitrators  in  this  case  were  appoint«d  on  tit 
15th  Jan.  1804,  and  before  they  proceeded  widi  the 
reference  on  the  3rd  Feb.,  appointed  an  ampiit. 
They  enlarged  their  time  to  the  18th  ApiiL  HariaK 
failed  to  make  their  award  on  that  day,  the  intf 
then  devolved  on  the  umpire,  who  made  bit  twin 
on  the  2nd  May,  and  did  not  enlarge  the  time. 

Field,  Q.C.  showed  caoae.— The  aptOeaOim  it  to» 
late.  The  local  board  had  notice  of  the  "W^ 
May,  ond  no  formal  publication  is  neceasaiy.  The 
application  should  have  been  made  before  the  W 
day  of  the  term  following  the  pubUcatioiL  Tei™» 
in  this  statute  are  to  be  construed  like  those  m  tte 
Lands  Clauses  Consolidation  Act :  (Siemrff  v-A«™ 
Staffordshire  Hailwag  Compang,  2  PhiL  47S.)  If  W 
penod  is  to  be  three  months  from  the  dale  of  Ot 
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iiutrument,  arbitrators  might  exclude  the  umpire 
xUogether : 

U  1 12  VioL  c.  CS,  s.  128 ; 

Jie  Bmdikaio,  12  Q.  B.  562. 
Tlio  deft,  has  waived  the  objection,  by  having  agreed 
to  pay  the  money  as  soon  as  the  costs  were  ascer- 
tained. 

F.  JbateS  in  support  of  the  rule.— The  time  must 
>«  calculated  from  the  ^>pointment.  The  liifiitation 
of  the  time  for  making  the  award  was  to  prevent 
ilelay  in  making  awanU.  The  umpire  shoald  have 
left  his  power  ^ve : 

Dadliu^lM  V.  Baglmard,  7  DowL  640. 

fteU,  Q.  C.  having  obtained  a  cross-rule  to  show 
cause  why  the  time  for  making  the  award  by  the 
arbitrators  should  not  be  enlarged, 

Rmadi  showed  cause. — ^The  application  is  unprece- 
dented :  (  Ward  v.  Searttmy  of  War  for  Jiidia,  U 
W.  B.  88.)  Sect.  15  of  the  C.  "L.  P.  A.  1854  (17  &  18 
Vict,  c  125)  refers  only  to  arbitration  by  consent 
and  compulsory  references.  There  are  two  classes 
of  arbitration,  viz. :  first,  those  entered  into  in  the 
course  of  a  suit  or  cause ;  secondly,  where  the  sub- 
mission contains  a  clause  to  make  the  award  a  rule 
of  court.  Sects.  5,  6  and  7  of  the  C.  L.  I>.  A.  1864 
do  not  apply : 

Mtrrit  v.  iforris,  25  L.  J.  261,  Q.  B. 

h'Uld,  Q.  C.  in  support  of  the  rule. — ^The  right  to  an 
enlargement  of  the  time  depends  upon  the  C.  L.  P.  A. 
IS51.  The  words  of  that  statute  are  "any  case  of 
arbitration." 

.Shes,.J. — As  to  the  first  rule,  I  am  of  opinion  that 
it  must  be  mode  absolute.  The  Act  of  Parliament 
places  an  umpire  in  precisely  the  same  position  as  a 
single  arbitrator.  [Itead  sects.  123  and  125.]  Now, 
uuless  there  is  something  in  the  Act  plainly  incon- 
sistent with  the  ordinary  meaning  of  these  clauses, 
it  is  the  duty  of  the  court  to  give  effect  to  the  enact- 
inent,  and  hold  that,  inasmudi  as  a  single  arbitrator 
most  make  his  award  within  twenty-one  days  after 
Ilia  appointment,  or  the  date  to  which  the  time  is 
vulargod,  the  umpire  must  also  make  his  within  the 
>ame  period.  It  was  contended  tiiat,  as  regards  the 
uiupirc,  the  time  would  run  from  the  date  when  his 
authority  commenced,  and  at  first  I  was  under  the 
imprcssiua  that  such  was  the  construction  to  be  put 
upon  the  Act.  But  in  the  case  in  the  Court  of 
C.  P.  I  find  it  decided  that  an  umpire  has  power  to 
enlarge  the  time  before  the  difference  is  notified  to 
liira.  If  that  be  the  true  construction,  it  reconciles 
hU  the  sections  of  this  Act  of  Parliament,  because 
the  nrapire  might  at  any  time  within  the  twenty- 
uuo  days  have  enlarged  the  time.  That  not  having 
W-vn  done,  and  it  being  the  plain  intention  of  the 
Act  .that  the  arbitrator  should  proceed  with  expedi- 
tion, I  am  of  opinion  that  the  time  for  making  the 
award  had  lapsed.  As  to  the  rule  obtain^  by 
-Mr.  Field,  I  am  of  opinion  that  it  ought  to  be 
(li-<charged.  The  sections  of  the  C.  L.  P.  A.  1854 
ilo  not  apply  to  a  case  like  this.  It  is  a  strong  cir- 
cumstance that  no  such  application  has  ever  been 
iiiade  before.  It  seems  to  be  the  intention  of  the 
I'ublic  Health  Act  that  the  arbitration  should  pro- 
vi'cd  without  delay,  and  express  words  would  be 
required  to  anoul  that  plain  meaning. 

Krtt  mb  abtokU  ;  second  rule  diacharged. 


[Ua«.  Ca«.— Vol.  HI.] 


Wednesday,  Nov.  23,  1864. 

(Before  Blackbokh,  J.) 

Keo.  t>.  JosTicBg  OF  Essex. 

Diversion  of  pathway — Jfidoatn  Act  (8  j*  9  Vict.  c. 
1 18) — Notice  n^ixed  to  church  door — Eridenoe — 
Presumption — Itme/or  hearing  appeaL 

An  appellcmt,  vnder  8  ff9  Vict,  c  1 18,  was  called  u/mn 
to  prove,  upon  objection  taken  at  marter  sessions,  the 
date  of  the  notice  affixed  iy  the  vcuaer  upon  the  diurch 
door  under  sect.  62 ;  proy  was  given  of  the  date  of 
the  notices  affixed  at  each  end  of  the  m^ : 

Held,  that  it  nmst  be  presumed  that  the  date  of  the 
notice  on  the  church  door  eorre^fxmdkd with  this:  ' 

Held,  also,  that,  provided  notice  of  appeal  be  fiiven 
within  the  four  months  under  sect.  64,  the  appeal  itself 
need  not  be  heard  icithin  that  period. 

Garth (Tayler  with  him^  showed  cause  a(piinst  a 
rule  that  a  mandamus  should  issue  to  certain  justices 
of  Essex,  commanding  them  to  enter  continuances 
to  the  next  sessions,  and  to  hear  an  a^ieaL 

The  appeal  was  under  the  8  &  9  Vict.  c.  119, 
s.  C2,  which  provides  that  before  any  public  road  or 
way  shall  be  discontinued,  diverted,  stopped  up,  or 
altered  by  the  valuer  acting  in  the  matter  of  any 
inclosurc,  the  valuer  shall  cause  to  be  affixed  at 
each  end  of  such  road  or  way  a  notice  to  the  effect 
that  the  same  is  intended  to  be  discontinued,  stopped 
up,  diverted,  or  altered,  as_  the  case  may  be,  from 
and  after  a  day  to  be  mentioned  in  such  notice,  and 
the  valuer  shall  also  cause  the  same  notice  to  bo 
given  by  advertisement  for  four  successive  weeks, 
and  also  on  the  church  door  on  the  four  Sundays  of 
the  said  four  successive  weeks ;  and  after  the  said 
several  notices  shall  have  been  so  given,  suah  road 
or  way  shall  from  and  after  the  day  in  such  notice 
mentioned  be  deemed  to  be  discontinued,  stopped 
up,  diverted,  or  altereil,  as  the  case  may  be,  subject, 
however,  to  such  appeal  as  is  hereinafter  men- 
tioned. 

Sect.  68  enacts : 

That  it  thsH  tw  lawful  for  any  penoiu,  witUn  four  mouUiB 
after  the  lint  Sunday  on  which  sooh  notiae  shall  hare  been 
given  on  the  church  door  of  the  Intention  that  aoch  road  or 
way  should  be  diacontlnned,  stopped  up,  diverted,  or  altered, 
as  the  case  may  be,  to  make  his  oomptaint  tliereoi  by  appeal 
to  the  Justioes  of  the  peaoe  at  the  quarter  sessions  for  tlift 
county,  riding,  diTtaion,orother  Jurisdiction  inwhich  such  road 
or  way,  or  the  greater  part  thereof,  shall  be  situate,  upon  giving 
to  the  vainer  fourteen  daj-s'  noctoe  In  writing  of  such  appeal, 
together  with  a  statement  In  writing  of  the  groonds  thereat; 
but  it  shall  not  be  lawful  for  the  app.  to  be  heard  in  support  af 
such  appeal  unless  such  notice  and  statement  shall  have  been 
gJTen  as  afon  said,  nor  on  any  hearing  of  appeal  to  fro  Into 
evidence  of  t  ny  other  gruaods  of  appoil  than  those  set  forth 
in  siich  statemeut  as  aforesaid. 

The  facts  were,  that  notice  had  been  given  by  the 
valuer  acting  under  the  Barking  Common  Allot- 
ment Act  of  intention  to  stop  up  a  pathway  and 
bridleway  across  Claybury-park,  and  the  justices 
had  refused  to  hear  an  appeal  agunst  it  under  the 
above-recited  Act. 

The  appeal  had  been  lodged  with  the  clerk  of  tho 
peace,  and  came  on  for  heiuing  on  the  29th  June 
but. 

The  counsel  for  the  app.  was  called  upon  by  the 
other  side  to  prove  the  service  of  the  notice  and 
grounds  of  appeal,  which  was  done  by  putting  in 
the  two  notices,  dated  respectively  March  24  and 
June  13. 

It  was  then  further  insisted  that  tho  counsel  for 
the  app.  were  bound  to  prove  that  the  notice  of 
appeal  was  served  within  four  months  of  the  Sun- 
day on  which  the  notice  had  been  affixed  by  tho 
valuer  on  the  church  door,  and  that  therefore  ho 
must  prove  the  date  of  the  last-mentioned  notice. 
To  this  it  was  objected  that  it  was  sufficient  if  proof 
were  given  of  service  of  the  notice  of  appeal  f  otr 
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teen  d>ya  before  the  quarter  seuioiu,  and  that  the 
OHUM  pnbandi  that  Buch  notice  was  more  than  four 
moDtlu  after  the  affixing  (A  the  original  notice  wa« 
caat  upon  the  other  tide. 

The  Court  holding  otherwise,  and  that  this  fact 
matt  be  proved  aSrmatiTely  by  the  app.  as  a  con- 
dition precedent  to  his  having  any  locui  ttcauH,  a 
witness  was  called  who  psoved  that  lie  had  seen  a 
notioe,  signed  by  the  valuer,  and  affixed  at  both 
«nds  of  the  way  in  question ;  he  had  made  a  copy  of 
thia,  which  was  produced,  and  it  prov^  to  be  iden- 
tical with  the  notice  given  by  the  valuer,  which  was 
dated  22nd  Feb.  1804.  It  was  then  contended  that 
mfflcient  presumptive  proof  had  been  given  of  the 
date  of  the  notice  affixed  to  the  church  door ;  this, 
by  the  provisions  of  tlie  Act,  was  to  be  the  same  as 
that  affixed  at  both  ends  of  the  way,  and  as  the 
date  at  the  former  had  been  affirmatively  proved,  it 
miut  be  presumed  that  the  latter  waa  at  any  rate 
notprior  to  it. 

The  Court,  however,  held  that  no  such  presump- 
tion existed. 

A  witness  was  then  called,  who  proved  that  he 
saw  a  notice  in  March  last  on  the  chi^t^  door,  and 
which  related  to  the  stoppage  of  the  way.  He  after- 
wards read  it  at  his  own  house,  and  now  proved  that 
it  was  dated  the  22nd  Feb.  18C4,  and  that  it  related 
to  the  stoppage  of  the  way  across  Claybury-park.  In 
cross-examination,  however,  it  transpired  that  al- 
tiioagfa  he  had  the  notice  in  his  house,  he  had  left 
it  bdiind  him,  and  the  Court,  on  objection  taken, 
ruled  that  be  could  not,  under  the  circumttances, 
give  evidence  of  its  contents. 

Finally,  it  was  held  that,  at  the  counsel  for  the 
wa.  coiud  qot  prove  affirmatively  the  date  of  the 
alulng  the  notice  to  the  chnrch  door,  the  appeal 
mutt  be  ditmissed,  which  was  uxoTAia^j  done. 

Caoi»  waa  now  shown. — ^Firtt,  proof  of  the  date  of 
tbe  notioe  affixed  oa  the  church  door  it  neoeatary 
under  tact.  63;  and  althou^  the  date  of  thote 
^Bxed  om  both  enda  at  the  way  was  proved,  that  is 
not  sufficient,  and  the  evidence  of  the  second  witness 
was  inadmissible.  [Blackbubh,  J. — ^It  mtut  be  pre- 
avmed^  upon  the  principle  omnia  proBrnmattur  rite  esse 
«eto,  that  the  dates  of  the  two  notices  correspond, 
lUtU  the  contrary  be  shown.]  Secondly,  the  notice 
waa  poated  on  uie  wrong  door.  It  was  a  district 
ofaurdi.  f  Bt.ACKiiDRS,  J. — ^That  objection  was  not 
taken  before  the  justices,  and  therefore  you  can 
make  nothing  of  it  now.]  Thirdly,  by  sect.  63  the 
appeal  auat  be  made  within  four  months  after  the 
first  Svnday  on  which,  Ac.  Therefore,  if  the  case 
were  sent  back,  the  appeal  could  not  now  be  heard, 
aa  mow  than  four  months  have  elapted  since  the 
32nd  Feb^  1864.  [Blackbobs,  J. — ^It  ia  not  necea- 
••17  that  ti>e  appml  should  be  heard  within  the  four 
inoath%  if  aotice  of  it  ia  given  within  tiiat  period.] 

Liai,  Qi  C  {Murph/  with  him),  who  ^}peared  on 
the  other  aide,  here  cited,  as  to  the  time  limited  for 
^pealing,  the  judgment  of  Bayley,  J.,  in 
j^  v.  iftddEstCE,  6  M.  &  S.  282; 
For  the  reapa.  were  cited. 
Ay.  V.  KtMiaien,  8  Q.  B.  810 ; 
B^  V.  Frtamat  o/Leicetttr,  15  Q.  B.  67L 

The  CousT  (without  calling  upon  the  ooonsd  for 
thejmp.)  held,  upon  tha  antiiority  of  lUg.  v.  MitUh- 
aac,  ttat  Ute  nu«iatrataa  were  wrong,  and  that  the 
role  must  be  made  absolute. 

Sale  aksolttte. 


Thtindag,  Nov.  24, 1864. 

(Before  Blackbdbx  and  Sbbi,  iJ.) 

Keo.  v.  Tbb  OvEBSBBxa  OF  Sutton,  is  Lascaibui, 

TitM  for  taking  pott  for  adoption  of  SmoB  TemaaUt 
Act  (13  i-  14  Vict.  c.  99). 

A  vestry  meeting  was  convened  for  tie  pvrmit  ofaaniu- 
ing  die  question  of  tie  adoption  of  the  Small  Ttxtautt 
Act  (13^  14  Met.  c.  99),  andafter  a  showofkaubt 
poll  teas  demanded,  and  the  time  agrtedmm,  viz.,  ifna 
(ICO  eonsecutice  days  between  twetee  andfmr,  aw  <u 
and  eight  o'clock  in  tie  evening.  Tke  voting  nu 
slack  on  the  first  day;  but  on  tie  second,  m  gmt  < 
rush  mat  made  that,  oat  of  Ike  whole  woiisr  t/lM 
rotqMU/ers,  300  or  400  were  umMe  to  vote; 

Held,  that  tlte  time  appointed  was,  under  lit  etrfm- 
stances,  reasonable,  and  that  there  would  im  ieu 
time  for  all  to  vote,  had  they  used  due  diligence. 

Quare,  lias  the  chairman,  tatda-  those  arcumUmm. 
power  to  extend  the  time  for  a  poUing  beyond  til  Hmf 
Jixed  in  his  notice. 

This  was  a  rule  calling  apon  Uie  chunii»sitm 
and  overseers  of  the  parish  of  Suttoa  in  LaacakiR 
to  show  cause  why  a  ntaiKiniiit  should  not  iMe, 
commanding  them  to  convene  a  vcatiy  totaksiBlo 
consideration  the  adoption  ot  the  18  &  14  Tin 
c.  99,  for  the  better  assessing  and  collecting  the  nbi 
in  respect  of  small  tenements. 

The  question  of  the  adoption  of  this  Act  biiita 
taken  into  consideration  at  a  vestry  meeting  k'J 
on  the  17th  March  1863,  duly  convened,  whadk.' 
show  of  hands  was  against  the  adoption  (tf  the  An. 
whereupon  a  poll  was  demanded,  and  the  tine  for 
taking  it  determined  upon  by  the  majority  of  tboK 
present.  The  chairman  on  the  following  diy  pre 
notice  that  the  poll  would  take  place  at  the  tinK 
so  determined  upon,  viz.,  the  28rd  and  24th  Murli, 
between  the  hours  of  twelve  and  four  in  the  mocii- 
ing  and  six  and  eight  of  the  evening  on  both  itn. 
The  assessments  of  the  parish  numbered  MOH,  boi 
the  ratepayers  did  not  much  exceed  1 166,  sol  o* 
these  446  only  voted,  and  tha«  was  a  majority  rf 
twenty-six  in  favour  of  the  adoption  of  the  Act 

The  voting  was  very  irregular,  seventeen  penons 
only  voting  daring  the  flrst  hour  in  the  lint  iif. 
and  seventy  onl^  daring  the  aame  hour  «a  tlr 
second  day ;  bnt  in  the  evening  of  the  flnt  day,  tke 
chairman  gave  notice  that  he  wonid  take  the  Totn 
after  eight  o'clock,  in  consequence  of  the  pre»i!» 
of  voters,  but  eventually  this  was  not  done.  Oi  ^ 
evening  of  the  second  day  ao  great  was  the  ami 
that  300  or  400  were  unable  to  readi  Ae  TOtist- 
room,  and  their  votes  were  not  taken. 

From  the  affidavits  it  appeared  that  the  bulk  of  ftc 
ratepayers  were  working-men,  though  it  was  ff^- 
ble  that  they  might  have  voted  in  the  daytime. 

Pidoerim,  Q.C.  (^Heatk  with  him)  now  ibon^ 
caoac.  —The  remedy  for  any  owner  who  is  rated  ml 
who  objects  to  the  rate  is  not  by  mandmm;  Ik 
should  appeal  against  the  rate,  and  insist  that  tk 
occupier,  and  not  he,  should  be  rated.  [Buff- 
BCBK,  J. — ^It  cannot  be  laid  down  as  a  geiKral  im- 
position, that  a  mandamus  will  never  tie  ia  ps"''' 
matters,  simply  because  every  ratepayer  may  I* 
harassed  by  appeals.]  {Rtg.  r.  Suit  Damad, » 
A.  &  E.  584.)  {^Blackbdbx,  J.— Jndgiag  from  die 
analogy  of  parhamentary  elections,  six  boors  a  dsy 
for  two  days  is  a  reasonable  time.] 

Petersdorff,  Serjt  {T.  Jones  with  him)  sappoftei 
the  rule.— Tlie  time  for  taking  the  poll  was  notsofr 
cient,  and  the  chairman  acted  improperiy  in  fin*  <^ 
all  giving  notice  that  he  would  take  the  votes  sfttf 
eight  o'clock,  by  which  many  bad   been  miaea- 
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Moctof  the  ratepajrers  were  workpeople  who  conld 
Tote  only  after  nx  o'clock.  Moreorer  there  should 
hare  been  more  than  one  poll-clerk,  by  which  much 
time  would  have  been  saved.  [Blackbubs,  J. — 
The  chairman  who  appointed  the  time  was  justified 
in  assuming  that  a  percentage  only  of  those 
■entitled  would  vote.]  There  is  authority  for  saying 
that  in  cases  of  disturbances  the  time  for  election 
maiK  be  prolonged.  [Blackbubn,  J. — Had  the 
chairman  power  to  adjourn  ?]  (^lien.  v.  Winchester, 
7  East,  573.)  It  was  only  probable  that  many  voters 
would  hold  back,  this  therefore  should  have  been 
^provided  for.  [liLACKnoBy,  J.^Yct  the  voting  on 
the  first  day  had  been  at  the  rate  of  only  seventeen 
.per  hour.] 

BLACKBim:*,  J.  then  delivered  judgment. — I  am 
■of  opinion  that  this  rule  must  be  discharged.    It 
wu  obtained  on  several  grounds ;  but  the  two  points 
insisted  on  ai«,  first,  that  the  time  allowed  for  taking 
-the  Tote«  was  improper ;  and  secondly,  alleged  mis- 
■fioodnct  oa  the  part  Ol  the  chairman.    As  to  the 
first  point,  I  take  it  that  the  time  allowed  must  be 
spch  that  all  the  voters  may  be  reasonably  able  to 
-give  their  votes.    If  the  chairman  fixes  such  a  time 
ie  reMonably  does  his  duty.    In  that  case,  all  who 
some  with  due  diligence  may  rote;  but  if  some 
«hoose  to  bold  back  till  it  is  too  late,  it  is  their  own 
fault,  and  it  cannot  be  said  that  an  election  is  void 
becauae  some  have  chosen  to  act  in  that  way.    The 
■true  principle  is,  that  if  the  chairman  has  appointed 
■•  reasonable  time  and  place,  so  that  all  using  due 
diligence  may  record  their  votes,  he  has  done  his 
■duty.    It  does  not  appear  here  how  former  polls 
have  been  taken ;  but  we  have  this,  that  the  num- 
ber of  ratepayers  is  about  1100,  and  we  know  that 
the  whole  number  does  not  usually  vote.   It  is  clear, 
then,  that  the  twelve  hours  during  the  two  days  was 
snfflcieot.    It  cannot  be  doubted  that  it  was  suffl- 
-cient.    It  appears  that  the  voting  was  slack  on  the 
first  day,  but  when  it  appcued  on  the  second  day 
that  them  was  a  majority,  tttere  was  a  rush ;  but  no 
KMOO,  as  it  aeeros  to  me,  is  given  to  show  that  they 
might  not  have  voted  before.    I  do  not  say  whether 
the  dMinaan  was  right  or  wrong  in  saying  that  he 
would  take  the  votes  of  those  in  the  building  after 
-eight ;  bat  before  we  cvt  exercise  our  discretion  by 
grantiDj^  this  mie,  we  must  see  that  he  was  bound 
to  do  ao.    I  Yery  much  doubt  whether  the  chairman 
had  power  to  take  the  votes  after  the  time  which 
he  bad  fixed.     It  is  sufficient  to  say  that  there 
would  be  great  risk  of  sach  a  power  being  abused 
for  partj  purposes.     I  think,  therefore,  that,  the 
-grooiid*  of  fact  upon  which  this  rule  was  moved 
have  failed. 

She£,  J.  concurred. 

Jiuk  diadiarged. 

J->ulaf,  Nov.  25,  18(54. 

(Before  Sueb,  J.) 

Rao.  o  Tub  Coboseb  of  Dover. 

InqmtitioH — Ad/ouniment  ^coitrt — Signature  of 
coroner  ana  jury. 

A  coroner,  holding  an  inquisition,  ad/oiirnetl  tlie  court  to 
a  certain  dajf,  but  tit  court  was  not  Md  on  that  day : 

JItU,  tiat  the  proeeeding*  could  not  be  resumed,  and 
the  imquitition  must  be  signed  by  the  coivner  and  Jury 
at  a  court  wkick  is  properly  constituted. 

This  was  a  rule  calling  upon  the  coroner  of 
Dover  to  abow  cause  why  a  certiorari  should  not 
inoe  to  remove  an  inquisition  taken  before  him  on 
view  of  the  body  of  one  Susannah  J.Kx:k,  on  the 
gronnd  that  the  inquisition  and  verdict  founded 
thereon  were  coram  non  judice. 


The  inquest  was  held  on  the  2nd  Aug.  1864,  and 
upon  the  5th  the  virdict  was  returned.  The  coroner 
then,  in  order  to  obtain  time  for  preparing  the  in- 
qtiisition,  adjourned  the  inquest  to  the  8th  Aug^ 
and  the  jurors  were  bound  over  in  their  recog- 
nisances to  attend  on  that  day  and  sign  the 
inquisition. 

On  the  6tb,  the  coroner,  finding  that  the  inquisi- 
tion could  not  be  drawn  up  by  the  8th,  wrote  a 
letter  to  the  summoning  officer,  ordering  him  to 
inform  the  jury  that  the  inquest  was  further  ad- 
journed for  a  few  days. 

No  court  was  hold  on  the  8th,  but  on  the  12th  the 
coroner  and  jury  met  and  signed  the  inquisition. 

Francis  now  showed  cause. — No  adjournment  was 
necessary,  for  the  verdict  of  the  jury  had  been 
retamed.  The  inquisition  may  be  signed  by  the 
coroner  and  junr  at  any  time :  (Bum's  Justice,  tit. 
"Coroner.")  No  formal  adjournment  was  neces- 
sary. 

Henry  James  supported  the  rule. — When  thd 
inquiry  has  been  once  stopped  it  cannot  be  re- 
snnied: 

Jerris  on  Ooron«rs,  82S, 

Cur.  ado.  vuU. 

Nov.  30. — Shbb,  J. — ^It  is  of  gprcat  imimrtance  that 
the  duties  of  coroners,  in  the  holding  of  inquisitions 
super  visum  corporis,  should  be  conducted  with  the 
observance  of  those  forms  which  have  been  estab- 
lished to  ensure  regularity.  The  forms  of  adjourn- 
ment are  requisite  to  secure  the  re-attendance  of  the 
jurors  after  an  adjournment,  at  the  time  and  place 
appointed,  and  to  preserve  the  continuity  of  the  pro- 
ceedings from  the  first  meeting  of  the  inquest  until 
its  completion  by  the  signing  of  the  inquisition.  If 
the  coroner  had  taken  the  trouble,  as  it  was  his  duty 
to  do,  of  holding  the  court  on  the  8tii  Aug.,  and  hail 
then  again  adjourned  the  inquest  to  a  day  certain, 
all  would  have  been  right ;  but  not  having  done  so, 
the  fiiuil  and  important  proceeding  of  adopting  and 
signing  the  inquisition  (Ud  not  take  place  under  tho 
original  precept,  and  was  coram  non  judice. 

Rule  obtoUte. 


C0T7BT    OV    ABOHES. 

(OANTBBBiriiT ) 
Bcportcd  b]r  Dr.  SwabEt,  of  Doctora'<ommont. 

July  \i  and  Aug.  3,  18C4. 

(Before  the  Ri{^t  Hon.  Dr.  LcsniKOTON,  D.C.L., 
Dean.) 

Fbt  AMD  Gbeata  v.  Treascbe  (on  protest  to  tho 
constitution  of  the  suit). 

Churdt-rate  —  Tu!0  diurchwardens  —  Suit    by  one  — 
Protest. 

A  suit  for  church-rate  was  brought  before  the  court  by 
letters  of  rrguest  purporting  to  be  at  the  desire  of  A. 
and  B.,  churchwardens.  A  proxy  of  appointment  of 
proctori,ichichoriginidly  ran  in  the  names  of  A.  and  iS., 
teas  presented  with  A.'s  name  scratdied  through  in  the, 
body  of  the  document,  and  signed  by  B.  only;  the 
proctor  alleged  that  A.  proceeded  no  further.  A  second 
proxy  was  presented,  purporting  to  be  by  B.,  on  behalf 
of  A.  and  hinuelf,  but  signed  by  B.  only.  C,  tlie 
party  sued,  appeared  under  protest,  on  the  ground  that 
both  churchwardens  should  join  in  the  suit,  and  the 
Court  upheld  the  protest. 

This  was  a  question  of  rather  a  peculiar  nature, 
arising  upon  a  church-rate  suit  under  the  following 
circumstances.  Fry  and  Greata,  the  churchwardens 
of  the  parish  of  Cheddar,  in  the  county  of  Somerset  and 
diocese  of  Bath,  commenced  proceciUngs  against  Levi 
Treasure  for  payment  of  achurch-ratc.  The  case  camo 
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before  the  Arches  Court  in  the  first  instance  by  letters 
of  request  from  the  Bishop  of  Bath  and  Wells.  These 
letters,  as  recited  in  the  decree  by  letters  of  request, 
alleged  the  intended  promotion  of  a  suit  by  Fry  and 
Greats,  the  duly  appointed  churchwardens,  ic,  and 
at  the  desire  of  Fry  and  Greata  requested  the  Dean 
of  the  Arches  to  issue  a  decree  calling  on  the 
deft,  to  appear  and  answer  to  the  said  Fry  and 
Greata.  The  decree,  as  usual,  followed  the  letters 
of  request.  A  proxy  of  appointment,  dated  the  4th 
March  1864,  was  signed  by  Greata  alone ;  as  origin- 
ally drawn  it  ran  in  the  name  of  Fry  as  well,  but 
his  name  and  the  corresponding  terms  were  scratched 
through  when  given  in. 

On  18th  April,  Pritchard  returned  decree  by  letters 
of  request,  and  exhibited  proxy  under  the  hand  and 
seal  of  Robert  Greata,  one  of  the  parties,  and  alleged 
that  Bruges  Fry,  the  other  of  the  parties,  jvoceeded 
no  further  in  the  suit. 

Crosse  exliibited  proxy  under  the  luind  and  seal 
of  Levi  Treasure,  the  party  cited,  and  appeared  for 
him  nevertheless  under  protest.  The  act  on  petition 
in  support  of  the  protest  recited  the  proceedings, 
and  alleged  that  any  amount  assessed  upon  the  said 
I<cvi  Treasure,  as  a  church-rate,  is  due,  if  at  all,  to 
Bruges  Vry  and  Kobt.  Greata,  in  their  corporate 
charnctcrot  churchwardens,  and  that  in  proceeding 
to  enforce  payment  of  any  rate  alleged  to  be  due 
from  the  said  Levi  Treasure,  the  said  Bruges  Fry 
and  Itobt.  Greata  arc  bound  by  law  to  proceed 
jointly ;  that  the  said  Bruges  Fry  is  now  no  party 
to  the  suit,  and  therefore  the  same  is  not  properly 
constituted.  The  answer  alleged  that  Fry  and 
Greata,  in  their  corporate  capacity  of  churchwardens 
of  the  said  perish,  are  in  respect  of  the  said  rate 
trustees  of  the  same  for  the  use  of  the  said  parish ; 
that  this  suit,  as  at  present  constituted,  is  a  pro- 
ceeding in  the  names  of  the  said  Fry  and  Greata, 
as  the  promovcnts  thereof,  and  that  Greata  is 
entitled  to  continue  the  said  suit  in  their  joint 
names,  and  on  behalf  of  himself  and  Fry.  Where- 
fore, Pritchard  craved  leave  to  withdraw  his  afore- 
said allegation  that  Fry  proceeded  no  further  in 
the  cause. 

The  reply  denied  the  validity  of  the  suit  without 
a  sufficient  proxy  from  Bruges  Fry  to  be  duly  ex- 
hibited, or  by  his  personal  appearance  therein. 

A  further  proxy  of  appointment,  dated  the  Cth 
June  1864,  was  filed,  in  which  Greata  purported  to 
authorise  the  proctor  on  behalf  of  himself  and  Fry, 
and  in  their  names  to  appear,  &c. 

The  question  raised  by  the  act  on  iwtition,  &c., 
was  argued  by 

Dr.  Deane,  Q.C.  (Dr.  Swabei/  with  him),  on  behalf 
of  the  deft. — First,  as  to  the  proceedings  in  the 
particular  case,  the  court  has  not  original  juris- 
diction in  this  case,  and  is  bound  by  the  terms  of 
the  letters  of  request  which  allege  the  suit  to  be  at 
the  instance  of  both  the  churchwardens;  the  proxies 
exhibited  aro  inconsistent  with  these ;  thcro  is  no 
instance  of  a  church-rate  sued  for  by  one  church- 
warden, the  other  refusing.  Secondly,  can  one 
churchwarden  maintain  such  a  suit  in  any  circum- 
stances 7  The  principle  is,  that  all  who  have  tho 
legal  ioterest  must  join  as  pits.  They  cited 
Com.  Dig.  tit.  "  AUitcmeni "  E.  8,  9. 10. 

Tfae  <jwee)t's  Advocate  (Sir  R.  J.  Philiimoro),  Mil- 
Kord  and  Prildiard  with  him,  contra. — No  mandamus 
would  issue  to  compel  the  other  churchwarden  to 
join ;  although  both  must  be  nominally  parties  to 
the  suit,  one  may  use  the  name  of  the  corporation. 
Kcither  at  common  law  nor  at  equity  would  a  suit 
be  allowed  to  bo  defeated  by  one  trustee  refusing  to 
join ;  he  would  bo  indemnified  and  compelled  to  join. 
They  cited,  among  other  cases, 
Starha/  r.  Btrlan,  Crp,  Ji»c  884. 

Cur.  adv.  vub. 


Aug.  8. — Dr.  Lvshikgtox  gave  judgment  to  tlif 
following  effect : — ^This  is  a  question  arising  in  a  esit 
for  church-rate  brought  before  the  court  by  lettcn 
of  request  purporting  to  be  at  the  instance  of  botti 
the  churchwardens  of  the  parish.  It  does  not  appcu 
which  is  the  minister's  churchwarden  and  vhich 
the  parishioner's  churchwarden,  but  I  most  take  it 
that  both  churchwardens  so  far  took  part  in  the 
suit.    Two  proxies  are  before  the  court,  one  date) 
the  4  th  March,  which  is  a  most  slovenlj  initromciit; 
it  was  originally  intended  to  be  executed  bjr  both 
churchwardens,  but  Fry's  name  in  the  body  o(  the 
instrument  seems  to  have  bam  struck  out,  and  it  is 
executed  by  Greata  only.    The  second,  dated  the  Cth 
June,  purports  to  be  by  one  churchwarden  on  bdulf 
of  himself  and  his  feUow-warden ;  it  is,  hovenr, 
not  executed  by  Fry,  and  so  is  void  as  icgaidi 
him.      Pritchard    alleged    that    he   proceeded  no 
further  for  Fry ;  there  is  no  evidence  that  he  was 
even  authorised  to  appear  for  him.   Crosse  appeand 
for   the    deft,  under  protest.     [The  learned  Jsdge 
then  stated  tho  substance  of  the  protest,  ansvo- 
and   reply,    as    above '  given.]     I    am   at  a  hi» 
to  conceive    how   Fry  ever  was  a  party  to  tl« 
suit;    it  does  not   appear  that  he  ever  cxccotai 
the  proxy    or    sanctioned  the  proceedings.    T\* 
question  therefore  is,  whether  one  chuichwarieo. 
there  being  two,  can  institute  the  suit  for  bolli: 
and,  secondly,  whether  there  be  any  mean*  of  oom- 
pclling  the  co-churchwarden  to  join.    It  isadmittei 
that  there  is  no  conclusive  case  cither  way.   Od  iJk 
one  hand  no  precedent  of  a  churehwarden  im 
alone ;  on  the  other,  none  that  he  may  not  soe  abme. 
Many  cases  were  cited ;   but  they  seem  to  me  tu 
have  a  very  remote  bearing,  if  any,  on  the  can  w% 
before  the  court.    In  the  books  it  is  said  that  tk 
churchwardens  are  a  quasi  corporation.   I  can  hatdir 
say  what   that   means.     The  case    liearing  siost 
nearly  on  the  present  question  is  that  cited  fnxii 
Cro.  Jac.  234  (Sorfasy  v.  Berlon),  which  is  asfoUo»s: 
"  Prohibition. — The  case  was,  two  chnrchirttdeib 
sue  in  tho  spiritual  court  for  a  levy  towsrda  tk 
reparation  of  their  church,  and  had  a  sentenoe  to 
recover  and  costs  assessed.    The  one  releaKlh,tbi 
other  sues  for  the  costs,  and  then  tliis  release  m 
pleaded  and  disallowed.     Whereupon  he  pnp^ 
prohibition,  and    all  this  matter  was  disclosed  ii 
tho  prohibition,  and  the  deft,  thereupon  dcnmiTal 
in  law,  and  now  moved  that  the  i<eleasc  by  the  Mb 
being  in  the  personalty,  should  discharge  tfae  entirr 
But  it  was  resolved  by  all  the  court  to  the  contruj : 
for  churchwardens  have  nothing  but  to  the  use  of 
their  parish,  and  therefore  the  corporation  coowt" 
in  the  churchwardens,  and  the  one  solely  caincK 
release  nor  gije  away  the  goods  of  the  church,  ami 
the  costs  are'  of   the  same  nature,  which  the  oat 
without  tho  other  cannot  discharge."    I  have  tabs 
some  pains  to  find  other  cases,  but  without  v; 
satisfactory  result.    The   case   cited   bears  icak 
analogy  to  the  present  question  ;  for  if  one  churck- 
warden   cannot    release,    it    is  ditBcult  to  noda- 
stand  why  ho  should  be  able  to  institute  asuitaloM. 
I  luive  ascertained,  on  the  best  authority,  that  il 
common  law  both  churchwardens  must  join.   Hr. 
Milward  urged  that  means  existed  at  common  U< 
to  compel  the  other  churchwarden  to  join.    I  am  w* 
sure  of  this ;  but  at  all  events  I  do  not  feel  that  lb» 
court  has  any  such  authority.    This  suit,  theiefon, 
having  been  instituted  by  Mr.  Greata  alone,  witboat 
the  authority  or  consent  of  Mr.  Fry,  and  there  heinf 
no  precedent  for  such  a  suit,  I  must  proooonoe  fof 
the  protest,  and  with  costs. 

Pritchard  and  Son  proctors  for  the  pit. 

Crosse  for  the  deft. 
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Rbo.  v.  John  Mcttebs. 


[C.  Ca8.  K. 


OBOWN  CASES  RKSKiyZD. 

Bqiorted  hj  J.  Tboktsox,  Ew).,  BuTUter-at-L*w. 

Suturdaif,  Jan.  21,  1865. 

(Before  Edlb,  C.  J.,  CnASNELi.,  B.,  Keatixg, 
Blackburx  and  Mellor,  J  J.) 

Reg.  v.  Joan  MonEHS. 

Xartxny  iy  adulterer — Evidence  of  po$ttttion — Animut 
farandi. 

Tin  primner,  a  tenant  of  the  proeecutor,  ehptd  with 
Ike  pnuecKtoi't  wife,  and  mu  found  living  with 
the  wife  in  a  room  which  they  had  occupied  for  two 
dofi.  Some  of  the  luuband't  propertu  wat  found  in 
a  iox  belonging  to  the  pritoner,  locked,  and  of  which 
the  wife  had  the  ha/,  but  a  watch  bdonqing  to  him 
was  being  worn  &/  the  priaoner.  Tlie  primner, 
when  taken,  taid  that  the  watch  was  the  wife's,  and 
that  he  had  got  it  from  her : 

iBeM,  that  upon  this  evidence  the  jury  were  justified  in 

conricting  the  prisoner  of  larceny. 

Case  reaerred  for  the  opinion  of  this  Court  at  the 
'General  Quarter  Sessions  of  Uie  Peace,  held  at 
Exeter,  for  the  county  of  Devon,  on  the  16th  Oct 
1864,  before  the  Right  Hon.  the  Earl  of  Devon,  the 
'Hon.  Charles  Henry  Rolle  lYefusis,  and  other 
justices  of  the  county  aforesaid. 

John  Mutters  was  indicted  for  that,  on  the  38th 
Joljr  1864,  at  St.  Leonard,  in  the  county  of  Devon, 
whilst  be  was  servant  to  Samuel  FluelUn,  he  did 
fdonioiisly  steal  thirteen  spoons,  two  pairs  of  sugar 
tongs,  one  watch  and  two  boxes,  of  the  goods  and 
chattels  of  the  said  Samuel  Fluellin,  his  master. 

And,  in  a  second  count,  for  simpte  larceny  of  the 

■  above-mentioned  articles. 

The  following  evidence  was  adduced : — 
Samoel  FlueUla— I  un  a  dairymu,  ud  lire  at  St 
l^aatnSM.  I  bmye  been  married  (or  MTgntMS  or  eighteen 
yeara  The  priaoner  worln  for  me ;  my  wife  had  no  property 
of  lier  own  when  ahe  married.  After  oar  marriage  my  annt 
gate  ma  eight  teaapoona ;  aome  other  teaqxwna  which  I  had 
my  wife  Iwa^t,  bat  it  waa  with  my  money.  The  watch 
laentiaaed  in  the  indictment  waa  giren  to  my  wife  by  a  ooaafai 
of  h«ra  before  we  married.  Very  aoun  after  oar  marriage 
the  gare  it  to  naet  I  ttave  often  worn  ik  When  I  did  not 
<raar  it  It  waa  hong  up  in  the  IdtobetL  I  do  not  teooUeet  my 
wife'a  ever  WMtring  it.  Before  July  2flth  I  had  a  large  box  in 
my  hooaOk  which  I  miiaed  on  that  day,  aa  I  alao  did  aome 
90OUS  and  aagar-tcnga.     My  wife  and  the  prisoner  were  also 

Croaa-ezamined. — We  went  to  Exmouth  Becatta  on  the 
37th,  and  came  home  in  a  trap,  my  wife,  the  pninaer  and  L 
yfe  hod  a  qnarrel  on  tlie  road  aa  we  came  back.  It  waa 
^latk.  I  hod  heard  the  sound  of  kiaolDg  I  did  not  threaten 
<«  throw  my  wifa  oat  of  the  trap.    My  wife  somadmes  earned 

■  money  by  her  lalwar,    bat  thin  was  part  of  the  common 
•lock. 

EUxabelh  Dunn.— I  am  the  wife  of  John  Daon,  and  Uve  in 
St.  Leotuuda,  near  to  the  honaea  of  the  proaeeator  and  of  the 
prisoner's  mother.  OnJalyWih  I  saw  the  priaoner  oatalde  my 
uoor  enrrytag  a  box  with  his  brother.  They  pot  it  Into  a  fly, 
tlw  prtaooer  ahut  the  door,  then  came  back  and  apoke  to  Ida 
mother,  he  mt  Into  the  fly,  and  it  drore  away. 

Rdltopa  u«c<^ — ^  Uto  near  Mr.  Ftoellin'a  honne,  the  priaoner 
Urea  with  his  mother  onjoalte.  On  July  S8th  he  broaght  a 
<Mrd  out  of  hla  mother's  boaae  and  went  into  the  prosacator'a 
He  and  hia  brotber  then  broo^t  oat  a  box.  UraFlaelllnwas 
rtmning  to  sod  fro  between  the  honae  of  the  prlaoner'a  mother 
and  her  home  op  to  about  nine  o'clock  in  the  morning.  The 
|>n>aeeator  ordlDarlly  oomea  home  to  breakfast  from  hla  mom- 
mx'a  work  about  half -past  nine. 

i>ah  Slada. — ^I  keep  the  Commercial  Coffee^Jioase  at  Bath. 
'^  inty  tMi  tbe  priaoner  and  Mrs.  Flaellln  came  to  my  house; 
■bey  atayad  two  nighta  and  ooeopied  one  bedroom.    I  showed 


Jotaa  Fsaroa,  polioe-oonatable.— On  July  30th  I  went  to 
Mn.  aade'o,  at  Bath.  I  found  the  priaoner  and  Mra.  Floellin 
together  in  a  bedroom,  and  charged  him  with  stealing  the 
spoons  and  the  other  articles  mentioned  from  the  prosecutor. 
Be  aoU,  "  I've  not  stolen  anything,  what  I've  taken  away  Is 
with  Iwr  oooaent "  (nodding  to  Mis.  Fluellin).  She  then  said, 
"  Yea,  I  told  Um  to  get  a  fly  and  take  the  boxea."  I  pointed 
to  one  box  and  aaid,  "  That  is  Mr.  Flnellla's  "  (the  prosecutor). 
She  said,  "  Tea,  that  la  the  only  thing  whioh  I  oaTS  got  of 
Ma."  I  took  thia  watch  which  I  now  produce  from  the 
P'teoaer'a  person ;  I  afterwards  examined  a  box  in  the  room 
shich  th*  prisoner  had  admitted  to  be  hla,  and  which,  at  my 


request,  Mrs.  Fluellin  opened.  In  it  I  foond  oc  the  top  sevcml 
arooles  of  female  wearing  appiuvl,  and  under  these  some  silver 
spoona  and  aome  Bogar.toags;  I  found  alao  abili  and  sprayer- 
book,  both  with  the  prisoner'a  name  npcm  them ;  he  aaid,  "  £ 
did  not  know  the  silver  was  there,  the  watch  is  Tin.  Fluellin's, 
I  got  It  from  her." 

Proaeeator  (recalled)  Identlflea  the  spoons,  sogar-tongs  and 
watch. 

For  the  defence : 

Maty  A.  Fluellin.— I  am  the  wife  of  the  proaeculor.  .Kn 
we  retomed  from  the  Exmouth  Begatta  my  husband  aboaed 
me  all  the  way  to  Exeter,  and  threatened  to  Uirow  me  oat  of 
the  cart;  1  told  him  that  I  would  not  Uve  with  him  any 
longer,  nor  sleep  with  him  again.  I  did  not  sleep  with  hint 
that  night,  bat  sat  up  in  the  hoaae  of  the  mother  of  the  prl- 
sooer.  The  priaoner  went  to  bed  next  mondng  (2tlth).  I 
ordered  him  to  get  a  fly  and  take  away  the  boxes,  because  £ 
was  going  to  leave.  Be  waa  not  there  while  I  was  packing. 
He  did  not  know  of  my  patting  In  the  spoons  or  sugar-^ongs. 
The  watch  waa  given  to  me  by  a  ooasin  of  mine  before  I 
married.    He  (the  prisoner)  knew  nothing  of  it. 

Crosa^examlned. — 1  took  money,  about  71  or  Sf.,  from  my 
husband's  desk  to  pay  the  fares  to  Bath.  1  paid  the  priaoner 'a 
fare  as  well  as  my  own.  I  was  about  an  hour  v^^^g  up  my 
things  In  his  box  in  his  mother's  house.  The  box  was  after- 
wards locked,  I  had  the  key. 

The  counsel  for  the  prisoner  objected  that  the 
charge  against  the  prisoner  could  not  be  maintained, 
on  the  ground  that  he  was  acting  under  the  control 
of  his  mistress,  and  that  she  could  not  be  legally 
charged  with  stealing  from  her  husband. 

The  Court  decided  that  the  case  must  go  to  tho 
jury. 

The  Chairman  charged  the  jury  to  the  effect  that 
if  the  prisoner  and  the  prosecutor's  wife  went  away 
with  the  intention  of  carrying  on  an  adulterous  inter- 
course, and  if  he,  whoi  so  going  away,  was  conoeme«I 
in  taking  away  the  property  of  the  prosecutor,  ho 
was  guilty. 

The  jury  convicted  the  prisoner. 

A  case  was  granted  upon  the  point  raised  by  tho 
prisoner's  counsel. 

Devos,  Chairman, 
Michaelmas  Sessions,  1864. 

Carter  for  the  prisoner. — It  is  submitted  that  tho 
conviction  ought  to  be  quashed,  because  there  was 
no  evidence  that  the  prisoner  ever  assumed  any 
dominion  over  the  things  taken.  As  to  the  evidence 
that  some  of  the  things  were  found  in  the  prisoner's 
box,  the  presumption  arising  from  that  was  rebutte<I 
by  the  key  being  in  the  possession  of  the  prisoner's 
wife.  The  way  in  which  the  case  was  left  to  tho 
jury  was  calculated  to  mislead  them.  The  chairman 
told  them  that  if  the  prisoner  was  concerned  in 
taking  away  the  property  of  the  prosecutor  he 
was  guilty;  that  was  too  obscure,  for  upon  the 
evidence  it  appeared  that  the  flyman  and  tho 
prisoner's  brother  were  concerned  in  taking  away 
the  property.  The  chairman  should  have  explained 
to  tho  jury  that  it  must  be  a  taking  away  with  an 
assumption  of  dominion  over  the  property.  In  Jtta. 
y.  Thuriom,  8  Cox  C.  C.  458,  1  Den.  C.  C.  387,  U 
was  laid  down  that  there  must  be  an  appropriation 
with  intent  to  take  the  entire  dominion  over  the 
property  to  constitute  larceny.  [Blackbubn,  J. — The 
sessions  reserve  one  point  only  for  us,  whether  tho 
prisoner  was  acting  under  the  control  of  his  mis- 
tress.] Coming  to  that  port  of  the  case,  the  prisoner 
was  a  lad  of  eighteen  years  of  age,  and  his  mistress 
a  woman  of  alx>ut  forty  managing  her  husband's 
business  of  a  dairy.  She  said  she  ordered  him  to 
get  a  fly  and  take  away  the  boxes,  and  he  was 
bound  to  obey  her.  There  was  nothing  to  show  pre- 
concert. rBLACKBCiur,J. — ^The  jury  have  found  that 
he  did  take  away  his  master's  property.]  In  Jieg. 
v.  Rosenberg,  I  Car.  &  Kir.  283,  it  was  held  that 
an  adulterer  cannot  be  convicted  of  stealing  the 
husband's  goods  brought  by  the  wife  alone  to  his 
lodgings,  and  placed  by  her  in  the  rooms  in  which 
the  adultery  was  afterwards  committed,  merely  upon 
evidence  of  their  being  found  there.  .And  Parke,  B. 
said,  "  If  there  had  b^n  any  separate  act  of  posse»- 
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sion  by  him  I  should  have  reserved  the  point." 
[Krlb,  C.  J. — Aa  I  hare  many  timei  remarked, 
there  nerer  was  sach  a  rague  word  as  possession. 
Blackbukk,  J. — What  is  evidence  of  possession,  if 
the  prisoner's  wearing  the  watch  of  the  husband  is 
not  ?]  As  laid  down  by  I'arke,  B.,  to  constitute 
larceny  the  taking  roust  be  animo  fmxmdi,  and 
against  the  will  of  the  owner.  The  definition  of 
larceny  given  by  Bracton,  lib.  S,  c.  32,  p.  158,  is 
this  :  "  Furtnm  est  secundum  leges,  contractatio  rei 
alicne  frandulenta  cum  animo  furandi,  invito 
illo  domino,  cujus  res  iila  fuerit.  Cam  animo, 
dico,  quia  sine  animo  fnrandi  non  committitur." 
Here  the  watch  was  proved  to  have  been  banded  to 
the  prisoner  by  the  wife.  In  Reg.  r.  Tiomptan,  I  Den. 
C.  C.  549,  the  prisoner  assnmed  dominion  over  the 
husband's  property  by  the  act  of  pledging  some  of 
it,  while  Uving  in  adultay  with  the  wife.  So  in 
/fej.  v.  FeaAmtone,  6  Cox  C.  C.  870,  1  Dears.  869, 
where  the  prisoner  was  charged  with  stealing  twenty- 
two  sovereigns,  it  appeared  that  he  knew  that  the 
wife  of  the  prosecutor,  from  whom  he  received  them, 
and  with  whom  he  had  eloped,  had  taken  them 
without  the  authority  of  the  husband.  [Mkllor,  J. 
— This  case  was  granted  simply  on  the  point  raised 
by  the  prisoners  counsel.  Blackburn,  J. — ^The 
sole  point  is,  whether  the  wife  bdng  concerned  in 
the  act  takes  it  out  of  the  category  of  larceny.  The 
jniT  flod  that  it  does  not,  and  there  is  abundant 
evidence  to  justify  that  finding.] 

M.  Btre,  for  the  (coaecntion,  was  not  called  on. 

Ebu,  C.  J.— Upon  these  facts,  the  taking  of  the 
box  animo  adulterii  was  evidence  of  larcenv.  The 
prisoner  took  his  master's  property,  knowing  it  to 
be  his  master's  property,  and  witn  it  his  master's 
wife,  with  the  intention  of  committing  adultery.  The 
conviction  must  therefore  be  affirmed. 

The  other  Judges  concurred. 

___      ConviclloH  affirmed. 

Sattardag,  Jan.  28,  1865. 

(Before  Ehx,  C.  J.,  CnAtrssix,  B.,  Keatixo, 
Blackbcbk  and  Mellob,  J  J.) 

BeO.   I'.   BIUUA  GiLBS. 

Falu  pntenctM — Exulingfact — Evidence. 

Ah  indictment  charged  that  the  prisoner  did  fataelg 
pretend  to  A.  that  the,the  prisoner,  had  power  to  bring 
oadc  her  hutband  to  A.  over  he<b/es  and  ditches,  ^v. 
per  qnodmoney  and  clothes  were  obtaintd/rom  A. 

The  evidence  tvas  that  A.  aet  a  woman,  and  conversed 
with  her,  and  in  consequence  of  that  A.  went  to  the 
prisoner,  and  asked  her  to  tell  her  a  few  wortU  bg  the 
cards,  to  fetch  her  husband  back.  The  prisoner  then 
asked  what  money  the  prosecutrix  had,  and  obtained 
from  her  some  money,  and  a  dress.  The  prisoner  said, 
that  she  could  biing  A.'s  husband  back  over  hedges  and 
ditdus  with  the  stuff  she  had  to  work  upon: 

Held,  first,  that  the  indictment  enlarged  a  Jalse  pretence 
a/ an  existing  fact  and  was  good  : 

Seeon<B^,  that  the  evidence  was  stifficient,  connect- 
ing It  altogether,  to  show  that  the  mono/  was 
parted  with  in  consequence  of  the  false  pretence,  and 
not  antecedently  to  the  making  of  it. 

Case  reserved  for  the  opinion  of  this  Court. 

At  the  Quarter  Sessions  for  the  borough  of  New- 
burr,  Maria  Giles  was  tried  before  me,  George 
Morley  Dowdeswell,  theBecoider,  upon  an  indictment 
of  the  material  parts  of  which  the  following  is  a 
copy: 

Tint  before  the  conmiuloo  of  the  otfeooe  therebufler 
auted  am)  ohatged,  one  Usdtj  rbber  had  daeetled  taia  wife 
Marjr  Ann  Fisher,  and  that  Maria  QUea,  in  the  pariah  of  New- 
IxuT  ta  the  boronsfa  of  Kewbtur.weU  knowtn(tl>epniniaea,ta 


tlie  pariah  aforeeaid  in  the  boroochafoneaid,  OB  ftealsliteeaik 
day  of  April  one  thousand  eight  hondred  and  iixtf  four,  lo- 
lawfully,  knowingly  and  deal^iedly  did  falaely  preiisd  lo  ite 
•aid  Mary  Ann  Fisher  that  ehe  the  said  Maiia  OUes  thn  M 
power  to  bring  baok  the  aaid  Henry  FWwr  to  the  nid  Utrj 
AanFiaber,  and  that  she  the  saidUarlsOUeatbenhadtktpcm 
to  bring  back  (he  said  Hemy  Flaber  to  the  sail  liaiy  in 
Fisher  over  hedgea  and  ditobea ;  and  that  a  etilali  Msl. 
which  she  the  said  Uaria  Qilea  then  had  In  her  poaesrion  vu 
anOlcient  and  effectual  fur  the  purpose  of  brlogiog  backtte 
said  Henry  Fisher  to  the  said  Mary  Aon  FUher  By  hmsu 
of  which  said  false  pretencea  the  said  JIarIa  OUes  did  thaa 
and  there  unlawfully  obtain  from  the  said  Uaiy  Ana  FUsr 
one  dress  of  the  value  of  one  shilling  and  sixpenos  sad  tv* 
aixpences  in  money  of  the  gooda  and  moneys  of  the  laid  Muj 
Ann  Fisher,  with  Inient  to  cheat  and  defraud  her  of  the  wax. 
Whereas  in  tnith  and  hi  fact  the  aald  Harte  GOea  hadaoi  An 
the  power  to  bring  back  the  said  Henry  Fiaher  to  the  said  lliiir 
Ann  Fiaher,  and  had  not  then  the  power  to  bring  back  tks 
said  Henry  Fisher  to  the  said  Mary  Aon  Fisher  ovsr  bodm 
and  ditches,  and  had  not  a  oertaio  staff  in  her  pooe^ 
•olBciaat  and  etiectoal  tor  the  purpose  of  briagtag  baok  t» 
•aid  Henry  Fiaher  to  the  said  Manr  Ann  Fisher,  as  ttas  tte  alt 
Maria  Qlfes  at  the  time  she  ao  falsely  pretoDded  ai  afonnU 
then  and  there  well  knew. 

ICary  Ann  Fisher,  being  sworn,  stated  as  folkm: 

I  am  the  wife  of  Henry  FUher,  and  lire  at  Eaal  Woodkt 
On  the  eighteenth  of  April  last  1  was  In  Bartholomew'.strM  ii 
Xewbory,  about  twelve  o'clfjpk  at  nootL  I  was  In  treoUt,  mj 
husband  had^ruu  awayfromme;  I  was  crying  in  the  street  Inct 
a  woman  in  the  street  and  had  a  conversation  wltt  her,  sal  h 
oomegneoce  of  that  I  west  to  the  pcfaoaer'a  house  attekr 
of  the  towiL  The  woman  went  with  me,  ahe  ws^^  fcito  A> 
house  erst;  she  then  came  out  and  spoke  tome,  nd  thai 
went  in;  the  woman  then  went  away.  Isawthepriicosrtak>r 
house.  I  aaked  her  to  tell  ne  a  tew  worda  by  the  <aidi  •- 
fetch  my  huaband  baelL  She  aaked  ma  bow  suBhwaql 
had.  I  Md  her  sixpence^  She  said  that  would  ikk bad  af 
use  at  alL  Then  1  gave  her  another  sixpence.  Bhe  sail  b* 
price  was  high,  it  waa  Ore  shllHnga.  After  I  gate  kir  At 
•eoond  slxpmoe  she  aakadnelf  Ihad  a  oiookiBHfkiiai 
I  toM  her  I  had  not  Sheaakedmelf  I  badaayliitagoaati 
I  could  leave.  I  said  I  had  a  petticoat  on,  bul  that  ntaU; 
and  she  said  that  would  be  of  no  uie.  I  had  two  tnelBta 
She  told  me  to  leava  the  under  one.  I  Mt  It  with  bat  Ai 
Bald  her  price  was  ao  high  ahe  ooold  not  do  anytldiwiMM 
the  money ;  the  atoa  ahe  bad  to  work  upon  woold  ogsthertn 
or  oesrtjr  that;  ahe  said  she  could  bring  ny  ba- 
r«r  bsdgee  and  ditches.  She  aaU  uat  atw 
bringtng  my  hnabaad  baok  after  she  got  the  ftvck.  thsnli 
that  she  would  bring  my  husband  back  befoee  1  gars  t>r 
themooey.  Afterwards  ahe  went  upatalnL  She  eaaelsn 
again,  ahe  then  aakt  I  was  not  tobaoltaaded  wtthvkst* 
waa  going  to  tell  me,  and  not  to  taka  more  trouMs  Ikia  I 
eould  helpL  She  said  my  hnabanrt  waa  gone  aU  «ilh  mftir 
womaa  I  told  her  I  did  not  thtaik  so.  She  said  the  wonaa 
came  from  the  same  place  aa  I  did,  but  that  did  Mt  saw. 
ahe  would  bring  my  huaband  back,  ah*  ootild  do  it,  asd  As 
woulddolt  She  said  she  waa  what  they  eallsdteeasaisr 
woman,  and  there  waa  not  another  wooian  mdi  aa  ksrateu 
handy.  She  aakl  aha  would  bring  my  bttsband  bmkutt  Its 
stoK  ahe  had  to  work  npoa  She  would  bring  hhntscta 
Weditesdsy  if  she  could,  and  if  she  did  not  bring  felatMt 
on  Wedneaday  ahe  wonid  «a  Thunday.  I  told  her  V  lii 
brought  Um  bask  on  Thnraday  I  would  eone  and  set  IB 
on  Friday.  She  gave  me  three  halfpeooe  ootof  the  slqitsn 
and  a  small  pieae  of  cake.  She  aaked  me  if  I  was  (eisf 
home.  Isaldl  waa,aodBheaekedme  howloag  IshMHtt 
going  home.  I  aald  I  should  not  get  home  till  eightcr  >h« 
o'clook  that  eveninc.  She  told  me  it  I  mat  wtth  say  ••  1 
waa  not  to  tell  them  where  I  had  been.  She  saM  wdUm 
about  brioglpg  any  more  money.  She  said  If  1  brougb  far 
shillings  I  should  haye  the  frock  again.  She  said  sis  vosU 
hare  my  huaband  back  on  the  "nmraday  or  Friday.  If 
hushanddld  not  return.  On  the  Monday  foUowIng  I  wsnl* 
the  priaoner'a  honae  again.  I  saw  her.  I  waa  akae.  Sbs 
asked  me  if  I  had  heanl  anything  of  my  husbaol  I  n^ 
I  had  not  She  aaked  me  where  I  waa  g«tog.  I  ssid » 
Keadhig,  to  aee  U  I  eauM.Snd  Um.  She  a^ed  meV  1  M 
any  more  money.  I  aaid  I  had  not.  She  aald  ah*  had  n<W 
very  Itard  for  me  all  the  Ifane  during  the  week.  I  pu*! 
with  the  money  and  the  drsaa  on  the  faith  of  what  bad  psM 
between  us  on  that  firat  occasion. 

Upon  cross-examination  by  Mr.  Grifflts  the  coansel 
for  tne  prisoner,  the  witness  stated — 

I  went  again  on  the  Monday.  I  then  sold  flie  priaaTS 
rabbit  She  said  she  had  woricad  very  hard  to  get  ay  !» 
bandbaok.  laakedhsrHrutwIiea  I  went  into  herboasiat 
flratUme  whether  ahe  coukltdl  me  a  ttow  weeds  by  As  en* 
lo  get  my  husband  back.  I  never  had  my  fortune  toU  kelm 
I  have  BOW  got  my  huaband  back;  he  eame  back  lastho- 
day.  I  tonnd  my  husband  at  Whidieatar  on  Iha  Wefcadty 
after  WUtsnntlde.  I  went  to  WfaMheeter  to  Ua.  Itaa^ 
were  out,  and  when  they  eame  lione  I  hiaiut  troa  casa 
Uion  when  he  was. 

Mr.  Grifflts,  for  the  prisoner,  objected  tkst  tee 
was  no  evidenoe  to  go  to  the  jury  in  wtsfttt  of  tks 

Digitized  by  VJVJVJV  It 


MA0I8TBATES'  0A8E8. 


199 


C.  Cas.  B.] 


Rko.  v.  Maria  Giles. 


[C.  Ca».  R. 


iDdictment,  and  that  the  false  pretence  alleged  was 

not  a  &lae  pretence  within  the  meaning  of  the 

itotute. 

Mr.  Williams,  the  connsel  for  the  prosecation, 
srgiwd  coatra,  and  uiged  me  to  lay  the  facts 
boon  the  jxay,  reserring  the  qaestions  raised  by 
Kr.  Grifflts  for  the  opinion  of  the  Court  of  Criminal 
Ap^eaL  This  I  consented  to  do,  and  Mr.  Uriffits 
bxriog  addressed  the  jury  for  the  prisoner,  I  left 
the  ease  to  the  jory  subject  to  the  opinion  of  the 
Jndges  on  the  case ;  teUmg  them  they  ought  not  to 
Sod  a  rerdict  of  guilty  if  they  were  not  satisfied 
that  the  prisoner  intended  to  pretend  to  the  said 
Msiy  Ann  Fisher,  and  to  induce  her  to  believe 
that  she,  the  prisoner,  at  that  time  had  the  power 
to  bring  her  husband  back,  and  that  she  did  actually 
M  pretend,  knowing  at  the  time  such  representation 
was  false,  and  that  Mrs.  Fisher  was  induced,  by 
means  of  that  pretence,  and  on  the  faith  <rf  its 
being  true,  to  part  with  the  money  and  the  garment, 
or  eitlier  of  them. 

The  jury  haying  found  a  Tcidict  of  guilty,  I  post- 
poned judgment,  and  admitted  the  prisoner  to  bail 
to  appear  and  leceiTe  judgment. 

I  leqnest  the  opinion  of  the  Court  whether  there 
was  any  evidence  to  go  to  the  jury  in  support  ttt 
the  indictment ;  and. 

Whether  the  false  pretence  alleged  was  a  false  pre- 
tence  within  the  meaning  of  the  statute. 

If  either  of  these  objections  is  valid,  the  verdict  of 
gai^y  will  be  set  aside  and  a  verdict  of  not  gnilty 
enteiM.         Gbobob  Moai.Br  DowDuwiLt, 

Becoidcr  of  Newbuiy. 

Bariofton  tot  the  prisoner.— The  conviction  oannot 
be  sustained.  First,  this  was  not  a  false  pretence 
of  an  ecisting  fact,  within  the  meaning  of  the  sta- 
tute 24  &  25  Vict  c.  96,  s.  88.  The  false  pretence 
chaiged,  that  the  ^soner  "  had  power  to  bring 
back  the  said  H.'^lsher  to  the  said  Mary  Ann 
Fisbtf,"  anaouttts  merely  to  a  i«omise  that  the 
^lautMJ  would  do  the  act,  It  might  mean  by  moral 
inBtteacc,  or  physical   strength,    or   supematural 

pewor.     [Mellor,  J In  that  view,  would  not  the 

pitrtenoeDeanaasertionofaneslsttaigfact?  Does  not 
the  pretence  mean  that  the  prisoner  held  oat  to  the 
Rosecutriz  that  she  had  the  olcient  means  (tf  bringing 
herhnalwndbacktoher?]  It  is  not  negatived  that  the 
prisoner  had  not  power  in  any  of  these  ways  to  bring 
the  husband  back.    rBLACKBOBic,  J.  referred  to 
Bef.  T.  CapebBid,  C.  &  M.  616,  where  Bfaole,  J.  held 
an  indictnient  good  in  which    the   prisoner   was 
charged  with  pretending  that  he  was  entitled  to 
mahitain  an  acUon  against  the  prosecutrix  for  a 
bfeach  of  promise  of  marriage,  whereby  the  prisoner, 
a  married  man,  obtained  money  from  the  prosecu- 
trix.]   In  that  case  the  prisoner  pretended  that  he 
was  a  single  man,  and  tbe  threat  to  bring  an  action 
was  good  evidence  that  he  so  held  himself  out.    In 
R»f.  T.  Fry,  7  Cox  C.  C.  394,  the  promise  was  accom- 
peniad  with  the  false  pretence  that  the  prisoner  kept 
a  shop,  which  was  a  pretence  of  an  existing  fact. 
The  case  <rf  lUx  v.  Daigku,  1  Moo.  C.C.462,  is  more 
like  this.     In  that  case  the  prisoner  was  charged 
with  falaely   pretending  to  the  prosecutor,  whose 
hoiMt  had  strayed,  that  he  wonid  tell  him  where 
xhiej  were  if  the  pnaeeutor  would  give  him  a  sove- 
rram ;  and  a  conviction  was  held  hid.  [Eblb,  C.  J. 
—That  came  under  the  class  of  false  promises.! 
The  Court  tinen  stated  that  the  indictment  riiould 
have  alleged  that  the  prisoner  pretended  that  he 
Iratiw  wbere  the  Ixwaea  were.    A  dmilar  allegation 
is  »— ting'  in  the  present  indictment.    [Kbatino,  J. 
— Hw  Indictment  <tetges  and  negatives  another 
false  yretenee,  that  she  had  in  her  possession  a  cer- 
tain staff  which  was  niAcient  and  effectual  for  the 
puiyB  at  btrfaiging  her  husband  back.]    Sec<Hidly, 
tlHM  vaaao  cofleteat  erideaoe  to  go  to  the  jury  m 


support  of  the  indictment.  The  false  pretence  was 
made  after  tlve  prisoner  had  obtained  the  money  and 
clothes,  and  therefore  the  prosecutrix  could  not 
have  been  induced  to  part  with  her  money  by 
the  false  pretence.  [Kbatino,  J. — ^It  looks  as 
if  she  had  been  induced  to  part  with  her 
money  in  consequence  of  what  the  woman  she  met 
had  told  her.]  Yos,  that  seems  to  be  the  effect  of 
the  evidence.  The  case  of  Beg.  v.  Broola,  1  Fos.  t 
Fin.  602,  was  then  cited.  There  the  money  was 
obtained  on  a  distinct  promise  to  do  a  future  act. 
A  subsequent  false  pretence  cannot  convert  a  pre- 
vious promise  into  a  false  pretence.  Lastly,  there 
was  no  evidence  that  she  knew  that  she  had  not  the 
power  to  do  what  she  promised.  She  may  have 
believed  that  she  had  some  mesmeric  or  spiritual 
influence  to  bring  the  husband  back;  and  unless 
she  was  acting  clearly  fraudulently,  she  ought  not 
to  be  convicted. 

MmtaoH  WiOiami  for  the  prosecution. — (The 
Court  told  him  to  confine  his  argument  to  the  pc^t 
as  to  whether  there  was  any  sufficient  evidence  to 
support  the  indictment.)  The  prosecutrix  parted 
with  her  money  in  consequence  of  what  passed 
between  her  and  the  prisoner;  and  the  whole  of 
the  prisoner's  conduct  and  conversation  is  to  be 
looked  at,  and  if  that  be  done,  it  is  submitted  that 
there  is  evidence  to  sustain  the  conviction. 

Haringtan,  in  reply,  referred  to 
Jhs  V.  Ctdrhgton,  1  Car.  A  P.  661. 

Eblb,  CJ. — We  are  all  of  opinion  that  the  cea- 
vi^on  must  be  aflfarmed.  The  first  question  is, 
whether  the  indictment  was  good.  I  take  it  that 
the  pretence  that  the  prisoner  had  the  power  to 
bring  back  her  husband  to  the  prosecutrix  is  the 
material  part  of  the  indictment.  Mow  the  ptetenee 
of  power,  whether  moral,  physical,  or  suponaturat, 
made  with  the  intent  to  obtain  money,  is  within  the 
mischief  of  the  law,  and  suflkient  to  constitute  an 
offence  within  the  statute.  The  second  point  is, 
whether  there  was  any  evidence  to  support  the 
indictment.  I  take  the  law  to  be,  that  there  must 
be  a  false  pretence  of  a  present  or  past  fact,  and 
that  a  promissory  pretence  to  do  some  act  is  not 
within  the  statute.  Then  the  question  is,  was  this 
a  false  pretence  of  an  existing  fact  that  the  prisoner 
had  the  power  to  bring  the  husband  back  when  the 
money  was  obtained?  It  was  contended  by  Mr. 
Harington  that  the  prosecutrix  ought  not  to 
succeed,  because  the  evidence  was  that  the 
prisoner  said  that  she  would  bring  the  prosecu- 
trix's husband  back,  and  that  thereupon  the  money 
was  parted  with  by  the  prosecutrix  ;  and  that  after 
the  prisoner  had  got  the  money  and  clothes,  she 
said  that  she  could  bring  the  husband  back,  and  that 
thme  was  therefore  a  promissory  pretence  only.  It  is 
clear  that  an  indictable  pretence  must  precede  the 
obtaining  of  the  money,  so  that  it  can  be  alleged 
that  the  money  was  obtained  by  means  of  the  pre- 
tence. The  exact  words  of  that  part  of  the  evidence 
favour  Mr.  Hariogton's  argument;  but  I  have 
come  to  the  coaclusion  that  we  ought  not  to  sustain 
the  objection,  because,  as  it  was  put  by  Mr.  Wil- 
liams, the  whole  tenor  of  the  evidence  is  to  be  re- 
garded, and  it  may  be  upon  the  evidence  that  the 
prisoner  intended  to  convey  to  the  mind  of  the  pro- 
secutrix that  she  had  not  only  the  will  but  the 
power  to  bring  her  husband  back.  The  whole  of  the 
evidence  was  to  be  regarded  by  the  jury,  and,  in  tho 
words  of  the  Becorder,  they  were  to  consider  whether 
the  prisoner  intended  to  pretend  to  the  prosecutrix 
and  to  induce  her  to  believe  that  she,  at  that  time, 
had  the  power  to  bring  her  husband  back,  and  that 
she  did  actutdly  so  pretend,  knowing  at  the  time 
such  representation  was  false,  and  whether  the  pro- 
secutrix was  indoocd  by  means  of  that  false  pce« 
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tence,  and  on  the  faith  of  iu  being  true,  to  part 
with  the  money  and  the  garment.  Looking  at 
the  whole  transaction,  it  appears  to  be  this:  that 
the  prosecutrix  bad  lost  her  husband ;  and  in 
consequence  of  some  information  given  to  her, 
she  called  on  the  prisoner,  and  said  to  her, 
*•  Can  you  tell  me  a  few  words  by  the  cards  to  fetch 
my  husband  back  ?"  The  prisoner  asked  her  how 
much  money  she  liad.  [His  Lordship  then  referred 
to  the  evidence.]  The  question  of  the  prosecutrix 
was,  by  implication,  "  Have  you  the  power  to  get 
my  husband  back,  and  will  you  exercise  tliat  power 
for  me  ?  "  The  prisoner  then  having  ascertained  the 
uttennost  value  that  could  be  extracted  from  the 
prosecntrix,  said  that  she  could  do  it,  and  that  she 
would  do  it.  Upon  this  evidence  I  tUnk  that  there 
was  enough  for  the  jury  from  which  they  had  a  right 
t«  infer  that  slie  intended  to  induce  the  prosecntrix 
to  believe  that  she  had  power,  at  the  time  when  the 
money  was  parted  with,  to  bring  her  husband  tiack. 
Mr.  Harington  next  contended  that  the  prisoner 
might  have  believed  that  she  did  possess  such  power. 
But,  upon  the  facts,  I  think  that  there  was  evidence 
to  go  to  the  jury  that  the  prisoner  waa  a  fraudulent 
impostor.  I  tUnk,  therefore,  that  the  conviction 
•light  to  be  afflrmed. 

CuANXEix,  B.,  Blackbcon  and  Mellor,  JJ. 
concurred. 

Keatixo,  J. — I  have  entertained  very  consider- 
able doubt  during  the  argument,  and  I  cannot  say 
that  my  mind  is  free  from  doubt  at  the  present 
moment,  as  to  how  far,  on  the  evidence  before  us,  the 
money  can  be  said  to  have  been  obtained  by  the 
false  pretences.  The  words  were  promissory  words 
up  to  the  time  of  obtaining  the  property ;  but  the 
rest  of  the  court  being  of  opinion,  on  looking  at  the 
whole  of  the  evidence,  that  there  was  sufficient  to 
give  a  colour  to  those  words  which  they  otherwise 
would  not  bear,  the  circumstances  of  this  case  are 
not  such  as  to  induce  me  to  dissent  from  the  judg- 
ment of  the  court. 

ConvUlion  affirmed. 


COITST  OF  QTTXBirS  BBVOH. 

R<>l>ortml  bjr  JoBX  THOHPSoa  mnd  T.  W.  8Ainn>ns,  Ksqr*., 
UarrUten-at-Law. 

Tuesday,  Dec  13,  18C4. 

Kko.  on  the  prosecution  of  the  Parish  of 
Wii,ix)foHBr  V.  Dawsos. 

Hufhicav-rate — Exemption — Ilamlet  repairing  its  own 
highwoj/t — Part  of'  oneparitii  rated  in  another. 

A  kamkt  in  pariA  B.  had  been  oueMaed,  down  to  the 
gear  18+1,  to  the  highwmi-rute  of  parish  C  Since 
1841,  bg  arrangement  with  C,  it  had  maintained  it* 
own  highwrn/t,  and  had  not  paid  highway-rate  to 
C,  ami  it  had  never  paid  highwag-rate  to  B.  A  rate 
having  been  made  upon  thejn  hg  B. : 

Held,  that  the  hamlet  was  not  erejnpt  from  the  rate  of 

'  B.,  either  on  the  ground  that,  for  tM  purposes  of  the 

highwng-ratf,  it  was  a  part  of  the  parish  of  C'.,  or 

on  the  ground  of  re/Hiiring  its  own  highicays  in  the 

wag  staled. 

Case  stated  on  appeal  to  the  Warwickshire 
Quarter  Sessions,  against  a  highway-rate  for  the 
parish  of  Willonghby. 

The  app.  (Dawson)  was  an  inhabitant  of  the 
hamlet  of  Mawthorpe,  part  of  the  parish  of  WU- 
leughby.  A  highway-rate  having  been  made  upon 
him  by  the  ovonecrs  of  that  pu4sh,  he  appealed 
against  it,  cluming  exemption  on  the  ground  that 
the  hamlet  in  which  he  was  the  occupier  of  land 
was,  as  to  the  repair  of  the  highways,  uaitcd  to  the 


adjoining  parish  of  WdL  It  waa  admitted  tkii, 
nntil  a  recent  period,  and  as  far  as  living  taaaatj 
and  evidence  of  repntatioa  went,  Mawthorpe  had  in 
fact  always  been  assessed  to  the  highway-iatss  of 
WdL  No  consideration,  however,  lud  been  pmi 
by  the  parish  of  Willougfaby  to  that  of  Wdl  in 
return  for  the  latter  having  undertaken  the  itpui 
of  the  highways  in  Mawthorpe,  but  the  mctice  of 
treating  Mawthorpe  as  united  with  Well  for  lii|^- 
way  purposes  seemed  to  have  originated  from  s 
sense  of  mutual  convenience  between  the  tvo 
parishes.  From  the  year  1841  down  to  the  asking 
of  the  rate  appealed  against,  the  inhabitants  of 
Iklawthorpe  (having  made  an  arrangement  with  the 
overseers  of  Well)  had  not  been  rated  at  all  vakt 
the  circumstances,  and  had  maintained  its  own 
highways. 

The  question  for  the  court  was,  whether  the  •((. 
was  liable  to  the  rate  made  on  him. 

Boden,  Q.C.  for  the  reaps.— Hie  hamlet  of  Mtv- 
thorpe  for  all  parish  puiposes  has  been  treated  u 
part  of  the  parish  of  Willoughby.  It  never  did 
repair  its  own  highways.  The  finding  is  that  it  hu 
formed  port  of  the  parish  of  Well  for  highwajr  pur- 
poses. Such  an  arrangement  most  have  origuotcd 
in  motives  of  convenience : 

Jiex  T.  St.  Giles,  CandMiije,  5  JL  &  W.  260 ; 

Ba  V.  Eoclesfotd,  1  B.  «  Aid.  318. 

MdliA,  ({.C.  for  the  app. — One  question  will  lie 
whether  there  can  be  such  a  thing  as  a  hsokt 
which  for  the  purpose  of  the  poor-rate  is  put  of 
one  parish,  but  for  the  purpose  of  the  highwty-nte 
is  part  of  another.  If  there  can,  Mawthorpe  is  put 
of  the  parish  of  Well,  and  not  liable  to  this  iste. 
Secondly,  on  the  facts  found,  Mawthorpe  ma;  be 
considered  as  a  hamlet  repairing  its  own  higfawt^i, 
and  then  it  would  not  be  liable : 
Freeman  v.  Bead,  4  a  A  8.  174. 

Bodem,  Q.C.  in  refdy.— It  is  possible  that  Uv 
arrangement  between  the  hamlet  of  Mawthorpe  u>l 
the  parish  of  Well  originated  in  the  circnmstaaK 
that  there  were  only  three  tenements  in  it  neater  to 
that  parish  than  to  the  parish  of  WiUooghby.  b 
was  an  irregular  proceeding,  done  without  Uie  kao*- 
ledge  of  the  parish  of  Willonghby. 

Cwr.  adv.  (tft. 

CocKDDBS,  C.  J. — In  this  case  we  are  of  opinJoa 
that  our  judgment  should  be  for  the  resps.,  oa  Uk 
ground  that  the  hamlet  of  Mawthorpe  is  prpperlj' 
asseasabie  to  the  hi^way-rate  for  the  parish  of 
Willouf^by.  The  hamlet  of  Mawthorpe  forms  psit 
of  the  parish  of  Willoughby,  and  it  follows  thtl 

CimA  facie  Mawthorpe  must  be  token  to  be  liable  to 
assessed  to  the  highway-rates  of  the  pandi.  h 
liaa  upon  the  hamlet,  in  order  to  avoid  thu  lialililT, 
to  establish  sooie  special  ground  of  exemptioo.  lie 
only  ground  of  exemption  pat  forward  on  the  psit 
of  the  app.,  the  occupier  of  land  within  the  baml^ 
was,  that  the  latter,  though  part  of  the  parish  of 
Willoughby,  was,  as  to  the  repair  of  hi^wayi,  ul 
as  to  rates  made  for  that  purpose,  united  to  thr 
adjoining  parish  of  Well.  But  it  appears  tons  thsL 
giving  full  effect  to  the  statement  that,  as  isrs< 
Uving  memory  and  evidence  of  reputation  goot 
Mawthorpe  has  always  contributed  and  been  assened 
to  the  highway-rates  of  Well,  and  the  highway 
within  the  hamlet  have  always  been  repaired  hj  the 
Utter  parish,  yet  that  these  facts  cannot  alter  the 
liability  of  Mawthorpe  to  be  assessed  to  the  psriah 
of  whioi  it  forms  a  part.  No  sach  tiling  is  kasn 
to  the  Uw  as  part  of  one  parish  being  united  to 
another  parish  for  the  purpose  of  tbe  xespsa  of  the 
highwaya,  although  in  some  cases  it  hai^ens  tksts 
pwish  may  be  bound  to  repair  tho  highways  ia  s 
part  of  another  parish,  if  a  good  and  continwagooa. 
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Werb  t).  Clzrk  of  the  Peacx  or  the  CocitTr  or  Devon. 
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aidention  for  luch  an  obligation  can  be  «hoirn. 
Here,  boweTer,  no  sucb  consideration  on  the  part  of 
the  pariah  of  WUIonghby  appears,  and  it  follows, 
on  the  authority  of  Ay.  t.  !it.  Giles's,  Cam- 
hridge,  6  M.  &  a  SCO,  that  if  an  indictment 
for  tlie  non-repair  of  a  highway  in  the  hamlet 
-of  Mawthorpe  were  preferred  against  the  parish  of 
Vnilougfaby,  the  latter  parish  could  not  set  up  the 
lialHUtr  of  Well  as  a  defence.  It  may  well  be 
that  the  long-continued  practice  of  treating  the 
hamlet  as  united  with  Well  for  highway  purposes 
arose  from  general  conrenience,  and  was  matter  of 
arrangement  between  the  two  parishes  and  the 
hamlet.  But  such  arrangement  would  be  binding 
no  longer  than  a  common  sense  of  convenience  made 
all  parties  ooncnr  in  continuing  it.  All  parties 
would  be  remitted  to  their  original  rights  and 
liabilities  so  soon  as  either  of  them  thought  proper 
to  pat  an  end  to  it.  While  however  for  these  reasons 
we  are  satisfied  that  the  ground  taken  by  the  apps. 
it  untenable,  the  fact  that  the  parish  of  WUIonghby 
had  never  sought  to  assess  Mawthorpe  to  the  high- 
way-rates of  the  parish,  and  from  a  remote  period 
iiad  allowed  the  hamlet  to  be  assessed  to  the  high- 
way-rate of  Well,  appeared  to  us  so  striking  that  it 
occurred  to  us  that  possibly  an  inference  should  be 
drawn  from  all  the  facts  that  Mawthorpe,  though 
forming  part  of  the  paiish  of  Willoughby,  had 
■originally  been  a  hamlet  repairing  its  ownhighways, 
-and  must  be  taken  to  have  entered  into  a  voluntary 
arrangement  with  Well  (which  under  such  circum- 
stances it  would  of  course  hare  been  competent  for 
it  to  do  so  long  as  both  parties  were  agreed)  that  the 
'two  should  be  united  for  the  repair  of  the  highways. 
In  this  case,  although  the  arrangement  between 
Mawthorpe  and  Well  would  not  have  been  binding 
in  law,  yet  Mawthorpe,  having  the  right  to  repair  its 
own  highways,  would  not  have  been  liable  to  be 
auessed  to  the  highway-rate  of  the  parish.  Upon 
consideration,  however,  we  think  that  the  facts  are 
not  suflSciently  cogent  to  warrant  us  in  arriving 
at  this  conclusion.  If  indeed  the  hamlet  of 
Mawthorpe  had  always  repaired  its  own  highways, 
the  case  of  Fneman  v.  lUtid,  4  B.  &  8.  174,  is  an 
antbority  to  show  that  the  proper  inference  would 
te  that  it  was  a  hamlet  repairing  its  highways 
Separate  from  the  parish  of  which  it  forms  part. 
Bat  it  appears  that  till  a  very  recent  period  Maw- 
thorpe has  for  highway  purposes  been  treated  as 
imited  with  Well,  and  there  is  no  trace  (except  as 
natter  of  inference),  that  Mawthorpe  has  ever,  until 
late  years,  and  then  only  by  arrangement  with 
Well,  maintained  its  own  hi^ways,  and  indeed,  a* 
has  been  before  observed,  the  cose  put  forward  by 
the  app.  is  not  -  that  Mawthorpe  is  a  hamlet  repair- 
ing its  own  highways^  but  that  it  is  part  of  Well 
for  that  purpose.  We  think,  therefore,  that  the 
proper  inference  to  be  drawn  from  the  facts  is,  that 
the  present  state  of  things  originated  in  an  arrange- 
ment made  at  some  remote  period  between  the 
parishes.  And  as  such  an  arrangement,  being 
founded  on  no  consideration  beyond  that  of  con- 
venience, would  not  -be  binding  longer  than  it  was 
acquiesced  in  by  all  parties,  we  are  of  opinion  that 
the  parish  of  Willon^by  is  entitled  to  insist  upon 
its  rights  to  treat  the  hamlet  as  part  of  the  parish 
for  the  refiair  of  the  highways,  and  to  assess  it 
accordingly.  Our  judgement  will,  therefore,  be  for 
^resps. 

Judgment  for  the  re^. 

Attorneys  for  the  resps.,  Gray  and  ilountey. 

Attorneys  for  the  app.,  yorrU  and  Al/m. 


fVednttdof,  Jan.  18,  186S. 

H.  B.  Were  (app.)  v.  Clerk  op  the  1'e.vcb  op 
THE  Ctousxr  OP  Devok  (resp.) 

General  counti/  and  police  rates — Borough  incorporated 
bg  Royal  charter — Ejxinption/rom  UahiUtg. 

A  borough  was  incorporated  bg  Rojfal  charters,  and  very 
extensive  privileges  tcere  granted  ;  but  the  charters  did 
not  contain  any  non-intromittant  claHses,  Up  to  the 
year  1858  no  general  county  rates  had  ever  been  levied 
in  t/ie  borough,  but  rates  in  the  nature  of  county  rates 
were  made  at  the  borough  quarter  sexsioiis  Jbr  tm  pur' 
poses  of  the  borough,  ne  borough  justices  had  alwiys 
tried  felonies  and  misdemeanors  at  their  quarter  ses- 
sions. On  several  occasions  prisoners  for  offences 
committed  within  the  borough  hare  been  tried  at  the 
county  quarter  sessions.  Under  the  Militia  Act  of 
1854  the  borough  was  treated  at  not  liable  to  contribut* 
to  the  general  county  rate : 

UeU,  that  the  borough  was  liable  to  contribute  to  thegeneral 
county  and  police  rates,  as  it  did  not  appear  to  be 
ereuipt  from  the  jurisdiction  of  the  county  justices, 
and  to  have  exclusive  jurisdiction  within  the  meaning 
of  t.  51  of  Ui- 16  Vict.  c.  61. 

Case  stated  by  order  of  Mellor,  J.,  after  notice  of 
appeal -against  the  basis  or  standard  for  the  connty 
rate  of  the  county  of  Devon  made  at  the  Michael- 
mas Quarter  Sessions  1860,  whereby  the  borough 
of  Bndninch  was  assessed  at  19L  4«.  6d.  for  the 
general  purposes  of  the  county,  and  at  28/.  16s.  Sd. 
for  the  police  purposes. 

The  borough,  parish  and  liberty  of  Bradninch  in 
the  county  of  Devon  is  port  of  the  possessions  of 
the  duchy  of  ComwalL  It  is  within  and  entirely 
surrounded  by  the  county  of  Devon,  and  is  not 
detached  from  such  county  by  being  bounded  wholly 
or  in  part  by  another  county.  It  is  a  very  ancioit 
borough,  and  is  co-extensive  «rith  the  parish,  and  has 
from  time  to  time  received  charters  of  privileges. 
Charters  have  also  been  granted  to  the  earls  and 
dukes  of  ComwalL 

In  10th  John  (1208)  a  charter,  of  which  the  fol- 
lowing is  a  translation,  was  granted  by  the  Crown  to 
Henry  the  son  of  the  Eari  Reynold : 

Chuter  to  Hsory,  son  of  th«  Earl.— John,  by  tha  grace  of 
Ood,  &0. — Know  je  that  we  have  granted,  by  thla  our  charter 
have  conflrmed,  to  Hent7,  son  of  the  Earl,  thst  he  may  have 
one  fair  ever;  year  at  Bradenease,  to  oontlnae  for  four  days, 
to  wit,  three  days  next  before  the  day  of  St  Dlonyslns,  and  on 
the  dayltaelf  of  8L  Dlonyslni;  and  that  he  may  have  there 
one  market  in  every  year  weekly,  on  Saturday,  with  all 
liberties  and  free  custonu  which  the  clw  of  Exeter  has,  unless 
that  fair  and  that  market  be  to  the  nuisance  of  nelghbonrlng 
fairs  and  neighboorliig  markets.  Wherefore  I  will  and  flrmly 
command  that  the  aforesaid  Henry  and  his  heirs  shall  have 
and  hold  the  aforesaid  fair  and  market,  with  all  their  appur- 
tenances, and  with  the  aforesaid  libertleii  and  free  coetoms 
which  Oiecln  of  Exeter  has  as  ataraaiad.  Witness  Lord  Henry, 
Bishop  of  Salisbury ;  Thomas  BoHsett  Peter,  the  son  of  Her- 
bert; sl^thew,  his  brother;  John  Momhall;  Thomas,  the  son 
of  Adam  Peter  dp  Moulay  -,  Adam  de  Stewall.  Oiven  by  the 
hand  of  Henry  de  Wella,  Archdeaoon  of  Wells,  at  Newton,  the 
SJith  day  of  Sept,  iu  the  10th  year  of  uur  reigu. 

Amongst  the  records  of  the  late  Treasury  of  the 
Exchequer  in  the  Public  Iteoord-offlce,  in  the  cus- 
tody of  the  Right  Hon.  the  Master  of  the  Rolls, 
pursuant  to  the  statute  1  &  2  Vict.  c.  94,  to  wit,  in 
the  roll  indorsed  "Extracts  of  Inquisitions  made 
by  command  of  our  Lord  the  King  in  counties  of 
Oxford,  Berks,  Buckingham,  Bedford,  Cambridge, 
Huntingdon,  Devon,  Cornwall,  concerning  the  rights 
and  liberties  of  our  Lord  the  King  subtracted,  and 
the  excesses  of  sheriffs,  coroners,  estreators,  and  all 
oUicr  bailiffs  whatsoever  of  our  Lord  the  King,  in 
the  fourth  vear  of  the  reign  of  King  Edward,  son 
of  King  lieniy,"  is  contained  an  inquisition  of 
which  tbo  following  is  a  translation : 

Borongh  of  Braneys.— The  Jurors  of  the  said  borough  say 
that  the  manor  of  Bnneys  was  an  escheat  of  our  Lord  Kinx 
Heoiy,  rstbsrof  otir  Lord  tha  King  that  bow  is  by  tbs  dwik. 
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of  WillUm  de  la  Loode,  bectuae  he  died  wllhout  b«lr,  md  the 
Mime  the  Lonl  the  King  ffare  the  said  manor  to  Richard  bin 
bruther,  with  hia  wife  Leoeh,  in  free  marriage,  aad  to  the 
heirs  of  the  body  of  the  aaid  Leneh  ;  and  they  lay  that 
Edmund,  Bart  of  Cornwall,  now  bolds  the  Bald  manor,  but  by 
how  many  feea,  and  by  what  ser^'icen,  they  know  not ;  and 
that  It  to  worth  yearly  301.,  and  has  a  gallows,  a  pUlory  and 
tumbrell,  aaatxe  of  bread  and  ale,  estreats  of  writs  and  pleas 
of  withernam,  a  warren,  and  other  royal  Ubertiea. 

Amongst  the  records  of  the  Ute  Treasury  of  the 
Exchequer  ia  the  Public  Kccord-offlce,  in  the 
cnstod/  of  the  Right  Hon.  the  Master  of  the  Rolls, 
pursuant  to  the  statute  1  &  2  Vict.  c.  94,  to  wit,  in 
the  bundle  of  inquisitions,  "  temp.  Kdward  I.,"  in- 
dorsed "  Inquisicoes  coin  Dcron,"  is  a  document, 
of  wiiich  the  following  is  a  translation : 

Yerdiet  ooneeraing  the  manor  of  Braneys. 

The  Jarors  Henry  de  Colbrak  lUarlus,  the  merchant 
William  HundebuUle,  Blchard  Pape,  WUUam  Norman,  John 
Illari,  Andrew  Haman,  William  de  Agna,  Bobert  Uanckeallore, 
Herbert  Condade,  John  Olby,  William  Iieger.  How  many  and 
what  nMaor*  and  damemes  nodilng.  They  say  upon  Uieir  oath 
that  the  manor  of  Braneys  was  an  escheat  of  tha  Lord  King 
Henry,  father  of  our  Lord  Edward  the  King,  that  now  to  by 
tha  death  o(  WlUlam  de  la  Loode,  hecanae  he  died  widwat 
•o  heir,  and  afterwards  our  Lord  the  King  gare  lo  hto  brother 
Bicbard,  Earl  of  Comiiall,  said  manor  of  Braneys,  with  the 
L»Aj  Selynefae,  hto  wife,  in  free  marriage,  and  the  heirs  of  the 
aaid  Lsdy  Selyncbe  issuing,  and  Ibey  ny  that  Edmund,  Earl 
of  Cornwall,  holda  the  said  manor  of  naneya,  aa  heir,  and 
ought  to  hold  it  of  our  Lord  the  King  In  chief,  but  byhowmany 
fees  aad  by  what  lerricea  tbey  know  not,  and  thay  say  that 
the  maaor  1*  worth  SOL  par  year,  and  has  a  gallows  snd 
pniory,  aad  tmnbmlL  and  assixa  of  bread  and  ale,  and  haa 
estreats  of  writs  and  pleas  of  wlthennan,  and  a  wamn  and 
other  royalties.  Of  the  other  beads  nothing.  In  witnesa 
whereof  to  the  present  Terdiot,  the  seato  of  the  aforesaid 
jwurs  are  sat    Otudorsed  "Boro  of  Braneys." 

The  following  is  a  translation  of  parts  of  a 
charter  giaoted  by  His  Majesty  King  James  I.,  in 
the  second  year  of  his  reign,  and  which  is  dated  the 
13th  Not. in  that  year;  the  whole  of  the  said  diarter 
is  copied  in  the  appendix,  and  is  to  be  taken  as  part 
of  the  case. 

We  Mas  willing,  therefore,  that  from  henceforth  for  erer 
there  may  lie  eanatantiy  one  certain  aad  imdonbted  means  in 
unr  said  borough  of  and  for  tlie  rule  and  goreraanoe  of  the 
Hsme  borosgh  and  our  people  inhabiting  uerein,  and  olhen 
wsuithig  tMKSto,  and  that  the  said  borongta  may  for  ever 
herenflsr  be  and  remain  a  borough  of  good  peaoa  and  qatet 
to  ilM  tear  aad  dread  of  CTil  duera,  and  to  the  mrard  and 
•uiqwrt  of  the  good,  and  also  that  otir  peace  and  other  acta 
of  justloe  and  good  order  may  and  shall  be  better  kept  and 
done  there,  of  our  especial  grace  and  of  onr  certahi  know- 
ledge and  mere  motions,  we  have  willed,  ordained,  con- 
atltuted,  granted  and  declared,  and  by  these  presents,  for 
IIS,  our  halra  aad  ancceasois,  do  will,  ordain,  conatltnte,  grant 
and  daolass  that  our  borougli  of  Braneys,  otherwise  Branlnch 
aforesaid,  in  oar  said  county  of  Deron,  may  and  ahatl  be 
and  remain  from  henceforth  for  ever  a  fiee  borough  of  ilaeU; 
and  that  the  mayor  and  burgesses  of  the  borough  atoreaaid, 
or  by  what  other  name  soerer  they  have  lieen  heretofore 
incorporated  or  not,  and  their  suooessors,  may  and  sliall  from 
henceforth  for  ever  be  one  body  ooporate  and  politic.  In  deed, 
fact,  and  name,  by  the  name  of  the  mayor  and  burgeaaee  of 
die  borough  of  Bradneya,  otherwise  Brandinch,  in  the  county 
of  DeToiL 

The  charter  then  appoints  the  first  mayor  and 
masters,  prorides  for  future  elections,  gires  power 
to  make  bye-laws,  &c. : 

And,  fwtbar,  we  wtU  and  by  these  presenia  for  na,  onr 
heirs  and  snocaasors,  do  grant  to  the  aforeaaid  mayor  aad 
burgeaaea  of  the  borough  aforesaid,  and  tbrir  successors,  that 
the  mayor  of  the  borough  aforesaid  for  the  timctMlng,  and  the 
reooider  of  the  saM  boniagh  for  ttie  ttane  being,  may  and  shall 
from  henceforth  for  erer,  and  each  of  them  may  and  shall 
from  henceforth  for  ever,  be  Jnatioes  of  as,  onr  heirs  and  suc- 
eeaaoTs,  to  keep  the  peace  in  the  same  borou^  and  parish,  and 
the  Ubertiea  and  precincts  thereof,  sod  also  to  keep  and  correct 
and  to  oanse  to  be  kept  and  eorrected,  the  statute  oonoemhig 
artiOcers  and  labourers,  weights  and  measure^  within  the 
borough  aad  pariah  aforesaid,  the  eaborbs,  liberties,  and  pre- 
cincts Ibereoi,  and  that  the  said  mayor  and  recorder  of  the 
•aid  bono^  for  the  time  bebig,  and  thsb'  soeoeason,  may  by 
Tlrtue  of  these  our  letters  patent,  from  henceforth  forever, 
hare  aad  shall  be  able  to  bare  full  power  and  anlhorlty  to 
inquire  ooDceming  whataoever  trespasses,  mtaprisiona,  and 
other  minor  ollenoea,  detaidta,  and  arttoles  done,  moved,  or  oom- 
■litted  within  tha  borough  and  parish  aforeaaid,  the  anbarbs, 
precinstaaadHbertieB  thereof,  which  ought  or  ml^t  be  inquired 
Into  before  the  keepen  and  justices  of  tbe  peace  In  any 
oounly  of  oar  IdngdMn  of  England,  by  tbe  laws  and  statates 
ofthe  soow  ktaigdom  as  jostioea  of  the  peace,  so^  neverthe- 
wa^  that  thsy  ds  aot  hersaiier  In  any  aaiuer  proceed  to 


tbe  determinatiun  of  any  tieaaon,  mnrdar,  or  falcoy.  or  ta; 
other  matter  touching  the  loss  of  life  or  ll-nb  aitlilii  tlu 
borough  and  partob  aforesaid,  the  Ubertiea  or  ptednols  thnsof, 
without  the  special  mandate  of  us,  our  heirs  aad  sueteisur^ 
And  further  we  will,  and  by  these  preaenta  foroa,  oarhetaa 
and  successors,  do  grant  to  tbis  aforeaaid  mayor  and  borgettes 
of  the  borough  aforesaid,  and  their  suocesson,  that  the  ma^w 
and  bnrgesaes  of  the  borongh  aforeaaid  for  the  thne  ta»Ui{, 
and  their  sncoessors,  may  and  ahall  have  In  the  bocouAsfon- 
said  one  discreet  man,  and  learned  in  the  tows  of  Kngiia< 
to  be  elected  and  nominated  in  form  hereafter  szweated,  vh* 
shall  be  aad  be  named  tbe  reeotder  of  the  borough  aforuaid. 

Then  follows  the  appointment  of  theflnt  Tecorder 
by  name,  and  a  power  to  appoint  scrjeants-at-mace. 
a  grant  to  have  a  guild  merchant  or  market  ana 
fairs. 

Wberefote  we  do  win  and  flnnly  enjoining  eommaal.  lor 
US.  our  heirs  and  Buooeasora,  that  the  aforMaid  mayar  ui 
bnrgessee  of  the  boroogfa  aforesaid  and  their  snreenors,  nn 
have,  hold,  use  and  enjoy  for  ever  all  Ubertiea,  aiahiici- 
tiea,  jurisdictions,  franchises  and  acquittanoea  afarsssM, 
according  to  tbe  tenor  and  eifcct  of  tbeea  oar  lettm 
patent,  without  the  let  or  imnaarhment  of  n^  onr  halia  « 
snoceseora,  the  Juatioea,  sbeiiffa,  baiUa^  or  nlalalais  •(  i^ 
onr  beira  or  sncaesaocs  whatsoever,  betaig  nnwUUng  thai  tts 
aaid  mayor  and  burgesses  of  the  boronA  afoteaatd,  or  any  x 
either  of  them,  or  any  burgeaaea  of  the  boroagfa  afiiiiiiiH, 
shall  by  reaaon  of  tba  premlaas,  or  any  of  them,  be  ihsnti 
letted,  molealad,  vexed,  or  in  any  manner  dlstnrbad  by  o^  «r 
heirs  or  suooessors,  the  JustkMa,  ahetiOa,  aaoheaton,  gr  ockir 
baUlffs  or  ministers  of  us,  oar  hobs  or  successors  wbaisaenr; 
witting,  and  by  Uieae  presents  ordsrtng  and  eommaattof  ■ 
weU  the  treasurer,  Chaneetlor  and  Barona  of  the  Ezahsqawtf 
na.  oar  hetrs  and  saeceaaora,  and  otbsn  the  inaticas  of  sa  •* 
heln  and  soocasaora,  as  onr  Attorney  and  SolleUar.Oeasndftr 
the  time  being  and  every  of  them,  and  all  other  tha  aMoM 
and  mintolan  of  na,  oar  beira  and  soooassors  whalaoevar,  M 
neither  they,  nor  any,  or  eitlxer  of  them,  do  proaacate  or  oos* 
tlnne,  or  make,  or  canaa  to  be  proaerutad  or  coothmsa.  M| 
writ  of  snmmoas  of  91W  leamDito,  or  any  other  writ  cr  maa 
or  pioessa  whatsoever  againat  tha  mayor  and  baigtsiint 
the  boroogfa  aforesaid,  or  any  ordthsrof  tham,  for  any  easM 
things,  matters,  offences,  claims,  or  usarpaUon%  or  aay  d 
them,  by  them,  or  any  of  them,  done,  claimed,  atlaanlet 
need,  had,  or  usurped  before  Oe  day  of  tbe  awnai 
of  these  praaenU;  wUUi«  also  that  the  said  aafw 
aad  burgesses  of  tbe  borough  aforeaakl,  or  any  of  ttasi, 
shall  not  be  molested  or  impeached  by  any  or  elflur  of 
the  Jnsttcea,  olHcers,  or  ministers  aforeaaid  in  or  eoneenaC' 
the  dnsnae,  elatm,  or  abuae  of  «>y  Ubarttas^  haaihliM  « 
juiadiotion  wittdn  Iha  boroogh  aforesaid,  tbo  sahorta,  lUm- 
ties  and  precincts  thereof,  befora  the  day  of  the  msUsg  of 
these  presents,  or  be  compelled  to  answer  for  die  same  orisy 
of  them.  We  wiU  aisc  withoat  Una  ia  the  Hanaper.  St. 
ahhougfa  sxpress  mentton,  te  In  witneea  whatooC,  ta.  Wl^ 
ness,  the  King,  at  Weatmlnater,  the  13th  day  of  Nov. 

Up  to  the  year  1858,  no  connty  rate  had  srtr 
bem  leried  ia  Bradnincfa,  but  rates  in  tbe natarasC 
connty  rates  were  made  1^  order  of  the  bovoagh  is 
sessions  for  the  purposes  of  the  borough. 

And  tiie  borongh  justices  hare  always  held  their 
quarter  sessions,  and  tried  folons  snd  misdemetaois 
in  the  same  manner  and  to  tlie  same  extent  in  tU 
respect*  a*  the  juatices  of  the  county  of  Devon  is 
their  sessions. 

And  the  county  magistrates  hare,  on  sereral  oc(s- 
rions,  at  their  county  quarter  sessions,  tried  pi- 
soncrs  for  offences  committed  within  the  boroi^ 
but  th^  have  not,  in  any  other  mannex,  interfcfoi 
for  any  purpose  witliin  the  limits  of  the  said  boroa^ 

The  liorongh  of  Bradninch  has  also  been  treated 
as  a  borongh  not  liable  to  the  general  county  nte, 
under  the  Militia  Law  Amendment  Act  18S4  (17 1 
18  Vict,  c  105),  and  the  rateable  proportion  of  its 
contribution  for  the  militia  expenses  was  settled  by 
two  justices  on  behalf  of  the  county,  and  two  nea- 
bers  of  the  corporation  of  Bradnindi,  in  tbe  mods 
provided  by  sect.  11. 

The  questions  for  the  oinnion  of  the  court  vefc, 
whether  Bradninch  was  liable  to  contribute  to  tks 
general  county  rate  and  to  the  general  police  rate 
for  the  county. 

Kanlakt,  Q.C.  (Lopa  with  him)  in  support  of  dts- 
rates.— First,  as  to  the  liability  of  the  bonmgh  » 
the  cotuty  rates,  lliat  depends  on  the  charter  of 
James  L,  which  grants  commissions  to  the  msyor 
and  recorder  as  justices  to  keep  the  peace,  and  sto 
(o  inquire  concerning  trespasses,  misprisisas  sad. 
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other  minor  ofFencas  in  the  borough  which  Diight  be 
hiquired  into  hy  county  juitices,  '"provided  that 
they  do  not  hereafter  proceed  to  the  trial  of  any 
trtMon,  murder,  or  felony,  or  of  any  matters 
tonchlng  life  and  limb."  [Cromptok,  J. — Grand 
laroeny  touched  life  and  limb,  petty  larceny  did 
not]  The  main  oonaideration  ii,  whether  the  county 
jiuticei  are  excluded  from  exercising  any  jurisdic- 
tion within  the  borough,  because,  if  not,  the  borough 
has  no  separate  jurisdiction  within  the  meaning  of 
l.'i  &  16  Vict.  c.  81,  sect.  51,  and  is  liable  to  the 
iseneral  county  rate.  Does  the  borough  fall  within 
the  meaning  of  the  word  "county"  in  the  15  &  16 
Vict,  c  81,  s.  51  (County  Kates  Act),  by  which  it 
is  enacted  that  "  the  word  '  county '  shall  mean  and 
include  any  liberty,  franchise,  or  other  place  in 
which  rates  in  the  nature  of  a  county  rate  may  be 
Icried,  having  a  ttparate  commiuioH  of  the  peace, 
and  not  tubject  to  the  jurudiction  of  the  county  at 
huge  in  which  such  liberty,  franchise,  or  place  may 
be,  nor  oontribnting  or  paying  to  the  county  rates 
made  for  such  county  at  large."  The  words  ai« 
somewhat  different  to  those  in  the  charter  in  the 
£ai<  XoM  case,  6  L.  T.  Rep.  N.  S.  748;  3B.&S.20; 
but  it  is  clear  law  that  the  county  justices  can  only 
he  exdoded  from  baring  jurisdiction  in  the  borough 
by  exprcM  words  to  be  found  in  the  charter.  It  is 
doubtful  whether  the  mayor  and  recorder  hare  any 
jight  to  hold  sessions  in  the  borough.  The  charter 
doM  not  seem  to  cwitain  any  power  enabling  them 
to  held  seasioas  and  summon  juries,  (a)  In  the 
£att  Ltot  case  the  charter  contained  a  non-intro- 
mittant  clause,  which  this  docs  not.  It  is  sub- 
mitted, therefore,  that  the  county  jnstices  hare 
concurrent  jurisdiction  with  the  borough  jus- 
tices: that  the  borough  justices  have  no  exclusive 
juris^ction,  and  therefore  that  the  general  county 
rate  mar  be  imposed  on  the  borough.  Secondly,  as 
to  the  liabtlity  to  the  police  rate.  The  2  &  S  Vict, 
c.  SSj  and  8  &  4  Vict.  c.  88,  s.  6,  empower  justices  to 
appomt  police  constables  for  the  county,  and  to 
levy  a  police  rate  for  liberties  and  detached  ports  of 
counties.  The  case  of  Reg.  v.  Lachmamtone,  2  L.  T. 
ltep.N.  S.  215,  is  in  point,  and  shows  that  the  police 
rate  waa  properly  made. 

Cobridge,  Q.C.  (Kingdm  with  him)  against  the 
rates.— ^st,  as  to  the  county  rate.  AUfcbugh  the 
charter  is  diffei«nt  to  the  one  in  the  Etut  Loot  case, 
uerertheleas  the  facts  found  in  the  caae  abow  that  the 
borouj^  jtwtioes  hare  exclusive  jurisdiotioa  within 
the  borough  within  the  meaning  of  sect.  SI  of 
16  k  16  Vict.  c.  81.  [CKoxrroir,  J.— ^  there  any 
authority  to  abow  that  the  non-exereiae  of  jurisdic- 
tion by  the  county  justices  is  eridence  of  prescriptive 
exemption,  at  a  substitute  for  the  non-intromittant 
clause  in  charters  ?]  There  is  no  decided  authority ; 
but  the  facts  in  this  case  show  that  there  never  has 
been  any  jurisdiction  exercised  by  the  county  jus- 
tices, "nie  borough  had  a  gallows,  pillory,  and  a 
tumbrelL  [Blackbubh,  J. — ^But  that  does  not  show 
that  the  bmough  justices  had  exclusire  jurisdiction.] 
Hut  is  one  step  towards  it.  The  borough  had  the 
grant  of  estreats  of  writs  and  pleas  |of  withernam. 
[Blackburv,  J. — In  Com.  Dig.  "  Courts,"  p.  1,  it  is 
said,  a  grant  teture  placita  gives  jurisdiction,  but  not 
exclusire  of  other  courts,  if  there  be  no  negative  words.] 
The  charter  calls  it  a  borough,  and  the  recitals  are 
evidence  of  a  lost  commission  from  the  Crown. 
The  charter  shows  that  the  borough  had  large 
powers,  even  to  try  capital  offences,  and  then  con- 
flrms  them.  [Cbompton,  J. — What  words  are  there 
to  exclude  county  justices   frmn   trying   capital 


(«)  Com-Dlg.  ••OoDita,"  p.4: 


<-,>.«__,.  ^..~.-,  ^^.  "If  thekincgraalstosborongh, 
to,  posrar  <n<r«  placUa,  it  shall  have  aU  incidents,  though 
not  mentioDsd  la  tas  charter,  a*  It  aball  hare  otBcen,  a  Ser- 
jeant, taaiua;  As ,  to  retom  Joriea,  euente  prooesa,  «e. :  (B.  1  BoL 
««,l.»ft) 


offences  in  the  borough  7  KarMot  referred  to  Dick- 
inson Q.S.,  c  8,  to  show  that  county  justices  have,  by 
virtue  of  tiieir  commissions,  power  to  try  murder.] 
As  to  the  police  rate,  if  the  court  are  of  oianion 
that  the  county  rate  is  binding,  it  is  conceded  that 
the  objection  to  the  police  rate  cannot  be  sustained. 

CocKOCRK,  C.J. — TVe  are  all  agreed  that  we  can- 
not draw  the  inference  Mr.  Coleridge  would  have  us 
draw,  and  supply  what  is  defective  in  the  charter  of 
James  L  On  the  contrary,  the  silence  of  the  charter 
leads  to  the  opposite  inference,  that  the  exclusive 
jurisdiction  claimed  for  the  justices  of  the  bon>u|0i 
docs  not  exist.  There  is,  therefore,  in  our  opinion, 
no  separate  jurisdiction  in  them  so  as  to  make  the 
borough  not  liable  to  the  general  county  and  police 
rate. 

Crovitox  and  BLACKBt;RX,  JJ.  concurred. 

Rattt  wnfirmid. 

Attorney  for  resp.,  G.  F.  Cooke. 

Attorney  for  app.,  H.  B.  Wert. 


iiondag,  Jan.  38, 1866. 

Howard  v.  Thb  Qcbkx  (in  error). 

Indictment— Writ  of  error — Mbtioh  /or  judgment. 

Upon  a  motion  bg  the  ph.  in  error  for  jndgmtnt  nptn 
an  indictment  far  a  mitdemeanor,  kt  mutt  tie  ptrtonMjf 
in  courL 

The  rule  it  niii  onlg.    On  tchom  to  be  terved. 

This  was  a  writ  of  error  ufon  an  indictment  whicb 
contained  three  counts.  The  first  count  was  framed 
upon  secL  49  of  the  24  ft  25  Vict  c.  100,  whidi 
enacts  that 

Whoeoerer  ikaU  by  false  jtieteaeea,  tataa  represNitattoa^  or 
other  frandnlent  means,  proenie  any  woman  or  giri  imder  the- 
age  of  twenty-one  yean  to  hare  Illicit  carnal  oonnaotlai  with 
any  man,  shall  be  guilty  of  a  misdemeanor,  and,  being  con- 
victed tlieteof,  shall,  ae. 

There  were  two  other  counts.  At  the  trial  at  the 
Central  Criminal  Court  the  deft,  was  convicted  upon 
the  first  count  only.  The  writ  of  error  was  brought 
on  the  ground  that  the  count  did  not  set  out  or 
allege  what  were  the  false  pretences,  false  represen- 
tations, or  other  fraudulent  means.  The  Crown  had 
not  joined  in  error.  Xotice  had  been  duly  given  to- 
the  Attorney-General  of  this  intended  motion,  and 
he  had  given  a  certificate  that  such  notice  had  been 
given  pursuant  to  sect.  3  of  the  16  &  17  Vict.  c.  82,. 
which  enacts  that 

Whenever  any  writ  of  error  shall  be  brangbt  tmder  the  pro* 
vMons  of  the  said  Act  tor  revening  any  Judgment  in  mis- 
demeanor and  error  shall  be  assigned  Ibereon,  oo  jodgmeiit 
of  reversal  shall  be  entend  either  tor  want  of  a  Joinder  fet 
error  or  otberwtse,  withont  the  especial  order  of  the  court  In 
which  such  writ  of  error  shall  be  pendtaig  pronounced  in  open 
court ;  and  upon  a  oertiflcate  signed  by  or  on  behalf  of  the 
Attorney  or  SoUdtor^Jeneral,  that  nouce  has  been  glTSB  to 
one  of  them  of  such  Intended  application,  and  In  the  event  at 
there  being  no  joinder  In  error,  such  court  of  error  may  pit>- 
eeed  to  examine  Oie  record  In  error,  and  may  give  such  Jodg- 
ment  thereon  as  the  court  from  which  error  Is  brought  ought 
to  have  done,  although  no  joinder  in  error  may  have  \toea  filed 

Orridge  now  moved  the  court  to  pronounce  judg- 
ment for  the  pit.  in  error.  .[Blackbkrk,  J.— It 
would  seem  that  it  is  necessary  that  the  deft,  should 
be  in  court  to  receive,  sentence  in  the  event  of  the 
judgment  of  the  court  being  against  him.]  He  is 
here  in  court.  The  count  upon  which  he  has  been 
convicted  is  clearly  bad.  [Cockbcrr,  C.  J. — The 
rule  should  be  nisi  only,  as  otherwise  there  mi^t  be 
coUiuion  between  the  prosecutor  and  the  deft.  The 
rule  should  be  served  on  the  officer  of  the  court 
and  on  the  prosecutor.]  There  may  be  a  difficulty 
in  serving  the  prosecutrix,  as  she  is  a  child,  and  her 
residence  may  not  be  known.    [Cookbubv,  C.  J. — 
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Q.  B.J 


The  Mator,  &c.  or  Wbtmovtu  v.  C.  H.  Nu«e!(t. 


[Q.B. 


If  there  waa  an  attorney  conducting  the  prosecution 
he  might  be  lenred.  Crohptom,  J. — If  there  is 
-fuiy  difficulty  you  can  come  to  the  court  about  it.] 

Rule  nisi. 


Wediietday,  Jan.  25,  166». 

TiiE  Mator,  &C.  of  WEVxourn  (apps.)  r. 
C.  H.  NcoKMT  (reap.) 

Whctr/age  dtUie$ — Pnrogative  of  At  Cromn — 
Exemption  Jroat  paymeat. 

The  prerogatives  of  the  Crown  cannot  be  affected  cxcfpt 
hji  express  legislative  enactment. 

'Where,  therejhre,  a  heal  Act  of  Parliainent  gave  a  right 
to  the  corporation  of  W.  to  demand  and  take  certain 
Khar/age  duties  for  (inter  alia)  stone  brought  into  the 
harbour  of  W.  in  ani/  ship  or  vessel,  and  certain  stone 
ttas  brought  bu  a  barge  into  the  said  harbour,  for  the 
use  on/g  of  Her  Majest^s  Govejnment  works  there, 
and  tklivertd  there  to  persons  in  the  emphgment  of 
such  Government  for  the  use  of  the  said  works : 

Held,  that  no  duties  were  payable  in  respect  thereof. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
■c  43,  at  the  instance  of  the  apps.,  upon  a  dismissal 
of  an  information. 

Thecaae  suted  "That  at  a  petty  session  of  the 
peace  holden  at  the  Guildhall,  Weymonth,  on  the 
28rd  Aug.  18G1,  an  information  and  complaint  came 
•on  to  be  heard  before  us  the  undersigned  Edward 
Bayley,  John  Taylor,  and  Uichaid  CottercU,  Bsqr*., 
thrae  of  Her  Majesty's  justices  of  the  peace  acting 
in  and  for  the  said  borough,  by  whidi  the  apps. 
complained  that  the  resp.,  the  abore-named  Charies 
Hodges  Nugent  had  refused  to  pay  the  sum  of 
■it.  6d.  wharfage  duties  on  ten  tous  of  UocIe  stone 
brought  into  tte  harbour  of  the'said  borough,  on  the 
22nd  Oct.  then  last  past.  The  information  was  Uid 
under  an  Act  of  Parliament  passed  in  the  6th  year  of 
the  reign  of  George  the  Fourth,  intituled  •  An  Act 
to  amend  and  enlarge  the  powers  and  provisions  of 
several  Acts  relating  to  the  harbour  and  bridge  of 
the  borough  and  town  of  Weymouth  and  Melcombe 
Begis,  in  the  county  of  Dorset.'  At  the  hearing 
the  apps.  and  resp.  duly  appeared.  It  was  proved 
by  witnesses  called  by  the  apps.,  that  the  stone 
described  in  the  information  was,  on  the  22nd  Oct. 
J8C3,  brought  by  a  barge  into  the  harbour 
4>f  Weymouth,  for  the  use  only  of  Her  Majesty's 
'Government  works  on  the  Nothe;  that  it  was 
brought  tbero  from  Portland  for  such  use,  and 
'delivered  there  by  the  resp.'s  orders  to  persons  in 
the  employ  of  the  Goremmunt  for  the  use  of  the 
said  works ;  that  the  resp.,  as  one  of  Her  Majesty's 
officers,  took  charge  of  it  on  behalf  the  Government ; 
that  the  sum  of  2s.  6d.  would  be  the  amount  of 
wharfage  dues  payable  in  respect  of  the  said  stone 
80  brought  into  the  harbour,  if  any  were  payable ; 
■that  the  collector,  on  the  2»th  Oct.  1863,  demanded 
of  the  resp.  jiayment  thereof,  and  that  he  refused  to 
pay  it ;  that  such  demand  was  made  of  him  as  com- 
manding officer  of  the  Boyal  Engineers  taking 
charge  of  the  stone.  (The  case  then  set  out  the 
form  of  receipt  given  on  the  delivery  of  the  stone.) 
The  resp.  did  not  cross-examine  the  apps.'  witnesses, 
nor  was  any  witness  called  on  his  Ixihalf.  It  was 
contended  on  behalf  of  the  resp.,  that  he  was  not 
liable  for  the  wharfage  dues  claimed,  inasmuch  as 
(he  Act  of  Parliament  did  not  give  the  apps.  any 
right  to  petty  customs  or  wharfage  dues  in  respect 
uf  stone  brought  into  the  harbour  of  the  said 
borough  for  the  use  of  Her  Majesty's  Government 
works,  and  that  by  Her  Majesty's  prerogative  the 
'•tone  was  exempt  from  such  dues  in  such  a  case, 
«ud  we  the  said  justices,  being  of  that  opinion,  dis- 
missed the  information  and  complaint.    The  ques- 


tion for  the  opinion  of  the  court  is,  whether  the  Hid 
justices  were  right  in  dismissing  the  said  com- 
plaint 7  If  the  court  should  be  of  opinion  that  oar 
determination  was  wrong,  wc  request  them  to  reoiit 
the  matter  to  us  with  their  opimon  thereon  accoid- 
tngly,  or  to  make  such  other  order  relMive  to  tliii 
matter  as  ttie  court  shall  deem  meet" 

By  the  6  Geo.  4,  c.  IIC  (local),  powers  sie  con- 
ferred upon  the  corpraation  of  Weymouth  to  levy 
and  take  certain  petty  customs  and  wharfage  dntiei 
according  as  they  aro  set  out  in  two  schedules  for 
goods  brought  into  the  harbour  of  Weymouth. 

The  2nd  section  enacts. 

That  fnnn  sud  Immediately  after  tlM  paiiliig  0(  IhhAoi, 
the  petty  ciutomi  and  wharfage  datiea  mentloaed  and  con- 
tabled  m  the  fimt  schedule  to  this  Act  fwt^*y*^  and  the 
harbour  does  and  ballast  dutieii  mentioned  and  mntajneil  In 
tlw  Moond  achednle  to  thin  Act  annexed  ahall  be  demaaded 
and  talcen  upon  every  ahlp,  trow,  or  other  luitil  wUdh  ihall 
be  broaftht  Into  the  harbonr  uf  Weymooth  and  Mrinwnbe 
BegiB  aforesaid,  which  said  petty  custonu  and  wharf «CA  duties, 
harbour  dues  and  ballast  duties  shall  be  and  the  ssme  sn 
hereby  declared  to  be  vested  In  the  said  mayor,  aUaniea. 
bailiffs,  burgesses  and  commonalty  of  the  said  boroo^  sad 
town  for  the  time  being  for  the  porpooe  of  repairing,  improt- 
loi;  and  malDtaining  the  harbour,  wliarfa,  ipiays  and  piett 
within  the  borough  and  town  of  Weymouth  and  lielcainbe 
Begis  aforesaid. 

By  sect.  23  there  is  an  exemption  from  toll  of  the 
bridge  for  horses,  carriages,  &c,  oonoected  with  the 
maiU,  and  also  the  horses,  carriages,  Ac  attaidiag 
Her  Majesty,  &c. 

Sect.  2<J  also  exempts  from  duty  all  ooal  imported 
into  the  said  port  for  the  use  of  Her  Majesty's  slesn- 
packets,  and  actually  tised  on  board  tfaie  same. 

X«sA,  Q,  C.  (J.  Brown  with  him)  now  appeared  for 
the  apps.,  and  contended  that  the  langtiage  of  the 
Act  was  sufficiently  comprehensive  to  indode  iJm 
Crown,  and  that  there  was  no  implied  exonitiai; 
that  where  the  tolls  arc  levied  to  make  good  costa 
incurred  by  individuals,  or  public  bodies  not  ooo- 
nected  with  the  Government  of  the  country,  there 
are  always  clauses  inserted  expressly  exemptug  the 
Crown  from  liability  to  pay  toU.    He  icferrwi  to 

The  Torupike  Act,  8  Geo.  4,  c.  126: 

The  Harbours,  Docks  and  Pier  Claows  Act  1M7 
(10Victc27>  8.28; 

The  Baiiwav  Clauses  Consolidation  Act  IMJ 
(8  Vict  0.20),  a.  92; 

The  Henshant  Shipping  Act  1854  (1~  *  18  Tku 
a  104X  s.  4. 
ri?ocKBinui,  C.J. — If  tho  Crown  had  granted  the 
dues  it  would  undoubtedly  have  been  itadf  ezcoft, 
why  not  equally  so  when  the  grant  is  by  the  Psr- 
limnent?]  If  the  Legislature  had  intended  anv 
exemption,  it  would  have  enacted  it.  He  nienti 
also  to  the  express  exemptions  in  claiuea23  and  £>■ 
[CocKBURx,  C.  J. — ^The  prerogatives  of  the  Owni 
are  never  affected  exc^  by  express  enactment] 

The  S(^lcitor-  General  (Dowdetteellyrith  him)  argoed 
that  the  Crown  not  being  bound  unless  exprenly 
named,  its  prerogative  cannot  be  affected  by  impli- 
cation merely.  That  to  this  doctrine  there  is  <mlr 
the  exception  of  cases  where  the  enactment  is  for  the 
general  advancement  of  religion,  the  promotion  of 
justice  or  the  general  public  good,  which  is  not  the 
case  in  the  present  instance.  That  it  being  ad- 
mitted that  the  stone  was  to  be  employed  by  the 
Crown,  no  wharfage  duty  could  be  dem^ided.  Be 
argued  also  that  the  clauses  themselves  of  the  local 
Act  altogether  excluded  the  idea  of  the  Crown  being 
included.    He  cited 

11  Co.  tS8 ; 

Attomeu-GenenU  v.  Donaldson,  10  H.  A  W.  Ul-lfi; 

T(ac  Abr,  lit.  "  Prerog«tiv«i,"  5 ; 

Biwjks's  Abr.  tit.  "  PrerogaUve,"  pi  Ul; 

(!omyu's  Dig.  tit  "  Prerogatives"  B.  1 ; 

Rt.  0»t,6T.R.4l9; 

Chitty  on  Prerogative;  • 

Weitoter  v.  PerEns,  2  £U.  ft  BL  i7,  Lord  Cai^UT' 
judgment 
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C.  P.] 


Bakeb  V  Locke. 


[C.  P. 


CocKBCKif,   C.  J. — ^I  am   of   opinion   tliat   the 
«1cci«ion  of  the  magistntes  is  right.    There  is  a 
great  princiiile  or  mie  which,   from    an   ancient 
Iieriod,  baa  obtained,  -with    regard  to  the  prero- 
gatires  of  the  Crown  :  namely,  that  except  with 
reference  to  certain  matterg  of  a  puUic  character, 
the  Crown  is  not  bound  by  statute  unless  spedflcally 
mentioned  therein.    It  may  be  said  that  the  ttatiu 
of  immnnify  from  toll  or  dues  arose  at  a  remote 
time,  when  the  right  to  impose  such  was  founded 
upon  a  grant  trom  the  Crown,  and  tiuit  the  Crown, 
in  such  case,  never  intended  to  tax  itself,  and  there- 
fore it  may  well  be  assumed  that,  whether  tolls  and 
dues  hare  been  taken  by  grant  from  the  Crown  or 
by  statute,  the  Crown  never  intended  to  include 
itself.  But  however  this  may  be,  the  exemption  has 
obtained  from  the  earliest  time,  and   we  cannot 
suppose  that  the  Legislature,  in  this  instance,  have 
intended  to  make  the  Crown  liable  without,  in  fact, 
making  any  direct  reference  to  it.    The  rule  I  have 
mentioned  applies  to  such  a  case  as  this,  where  dues 
are  taken  under  a  local  Act  of  Parliament.    Mr. 
Lush  relies  upon  the  exception  in  the  Act  as  to  the 
toll  of  the  bridge,  and  upon  the  general  rule  that, 
where    there  is  an   express  exception,    cases  not 
expressed  are  not  to  be  included.    We  must,  how- 
ever, take   it  that  the  exception  was  merely  in- 
serted ex  abandanti  caulehi.    The  case  of  Watuver  v. 
Perh'nt,  which  is  strongly  in  point,  justifies  me  iu 
these  views.    The  principle  applicable  to  tlie  two 
cases  is  identical.    The  prerogative  of  the  Crown, 
which  is  clearly  established  from    ancient  times, 
would  be  materially  affected  by  the  adoption  of  Mr. 
Lush's  views ;  and  we  should  be  acting  directly  con- 
trary to  the  rule  established  by  so  many  cases  if  we 
were  to  hold  that  the  Crown  is  liable.    The  argu- 
ment that  it  was  intended  by  implication  to  bind 
the  Crown  has  no  validity  for  the  reasons  I  have 
given,  and  there  is,  moreover,  no  evidence  to  show 
that  there  was  any  such  intention. 

Croxptok,  Blackburn  and  Mellob,  JJ.  con- 
currcil. 

Judgment  affirmed. 


OOITBT  OF  COKUON  FLEAS. 

K«port«<l  bjr  W.  Mati>  uid  I.nnLKT  Shith,  EKira., 
Barristers-at-lJiw. 

Saturday,  Nov.  10,  1864. 
B.iKEn  r.  LocKB. 

Iteffittration  appeal — Nonpayment  of  rate,  good  on  the 
face  of  it,  invalidates  the  vote — 2  WiH  4,  c.  46, 
».  27. 

A,  refused  to  pay  a  rate  which  mas  signed  by  one  over- 
seer,  two  chttrmwardetu  and  the  assistant-overseer,  on 
the  firound  that  it  was  not  signed  by  a  majority  of  the 
parish  offieers,  the  assistant-overseer  not  being  a 
parish  officer  within  the  meaning  of  the  Act ;  and 
that  therefore  the  rate  was  not  signed  by  a  majority 
of  the  officers: 

Ueltl,  that  the  rate  was  presvmaUy  a  valid  rate  on  the 
face  of  it,  and  therefore  that  A.  was  bound  to  pay  it, 
and  not  having  done  so,  he  had  no  right  to  a  vote. 

Qfuere,  per  R/les,  J.,  whether  a  rate  so  signed  would  be 
valid  on  appeal  or  not. 

This  vraa  a  consolidated  appeal  from  the  decision 
of  the  revising  barrister  for  Taunton. 

At  a  court  held  before  the  revising  barrister  for 
tiie  boronsh  of  Taunton,  at  Tnnntnn,  Thomas  Locke 
duly  objected  to  the  name  of  George  Baker  and 
tiMwe  of  nine  other  persons  being  retained  on  the 
lUt  of  roters  for  the  borough. 


The  following  are  the  facts  of  the  case  as  proved 
before  the  barrister: 

George  Baker  occupied  as  tenant  premises  within 
the  said  borough,  in  the  parish  of  Taunton  St> 
James,  of  sufficient  value  and  for  a  sufficient  time 
to  entitle  him  to  a  vote  for  the  said  borough,  under 
2  WiU.  4,  c.  45,  s.  27,  subject  to  the  following  ques- 
tion as  to  bis  nonpayment  of  rates. 

During  the  period  of  his  occupation  required  by 
law  to  entitle  him  to  a  vote,  a  poor-rate  of  the  said 
parish  was  made  and  signed  by  an  overseer  of  the 
said  parish  and  also  by  the  two  churchwardens  and 
by  the  assistant-overseer  of  the  said  parish.  "VYu: 
rate  was  duly  allowed  and  confirmed  at  Taunton  by 
two  magistrates  for  the  county  of  Somerset,  who  in.' 
the  usual  form  appended  their  joint  signatures  to  a 
certificate  of  allowance  immediately  following  in 
the  rate-book  the  signatures  of  the  overseer, 
assistant-overseer  and  churchwardens,  but  in  point 
of  fact  the  signatures  of  the  two  magistrates  were 
obtained  on  the  same  day  in  Taunton  and  sepa- 
rately. 

The  rate  was  duly  published  the  day  after  it  was 
allowed,  and  in  the  said  rate  George  Baker  was 
rated  in  respect  of  the  premises  he  occupied,  and  on 
its  being  demanded  he  did  not  pay  and  has  not  paid 
the  rate.  The  rate  was  not  appealed  against,  and 
the  time  for  appeal  lias  now  expired,  and  the  rate 
has  been  generally  paid.  There  are  four  overseers 
appointed  for  the  said  parish.  The  assistant  over- 
seer is  appointed  under  59  Geo.  3,  c.  12,  s.  7,  and 
his  appointment  in  its  material  parts  is  as  fol- 
lows: 

Poor  Lsw. — AnbUnt  OTsraeer'a  Appointment 
(S9  Qeo.  8,  D.  li,  n.  7 ;  7  ft  8  Vict  o.  lOt,  a  61.) 

County  of  Someraet — Whereas  the  inhabltmnts  of  ttie  parish 
of  Taunton  St  James,  in  the  aaid  county  of  Somcrect,  iu 
vestry  aaaembled  in  the  said  pariah  on  the  8th  day  of  April 
last  elected  and  nominated  Walter  Chorley  Brannam.  of 
Taunton  St  James  aforesaid,  aocoontant  to  the  aaeislant  over- 
seer of  the  poor  of  the  said  jtarish  of  Taunton  St  Jamea,  and 
did  detormlne  that  the  duties  to  be  by  him  executed  and  per- 
formed should  be  to  asaist  the  overeeen  of  the  poor  of  the  said 
parish  in  the  performance  of  all  the  dntiee  inckunt  to  the  ofBee 
of  overseer  or  the  said  pariah  (exoept  the  ootlecUon  of  rates), 
and  that  bis  salary  for  the  execution  of  the  said  oBlce  should 
Iw  101.  yearly,  to  be  paid  quarterly. 

[Then  follows  the  clause  appointing  Brannam 
assistant-overseer.] 

The  assistant-overseer  was  also  duly  appointed 
collector  of  rates  1^  the  board  of  guardians. 

It  was  contended  on  behalf  of  George  Baker  that 
the  said  rate  was  void  on  the  ground  that  it  was  not 
signed  by  a  majority  of  the  parish  officers,  and  that 
consequently  its  nonpayment  by  George  Baker  did 
not  invalidate  his  right  to  be  retained  on  the  list  of 
voters  for  the  said  borough.  The  revising  barrister 
was  of  opinion  that  the  rate  had  been  signed  by  a 
majority  of  the  parish  officers,  but  that  at  all  events, 
having  been  signed  as  above  and  allowed  and  pub- 
lished, it  was,  while  unappealed  against,  a  rate 
which  must  have  been  paid  by  George  Baker  to 
entitle  him  to  a  vote  under  the  said  27th  section,  and 
he  accordingly  expunged  his  name  from  the  list  of 
voters.  He  also  expunged  from  the  same  list  the 
other  nine  names  and  consolidated  the  appeals.  If 
his  decision  in  the  case  of  Baker  was  right,  the  list 
as  revised  by  him  was  to  remain  unaltered ;  but  if  it 
was  wrong,  then  the  name  of  George  Baker  and  the 
other  names  were  to  be  registered  in  the  list. 

Hannen  {Underdown  with  him),  for  the  apps.,  con- 
tended that  this  was  a  void  rate,  because  it  was  not 
signed  by  a  majority  of  the  parish  officers,  as  the 
assistant-overseer  was  not  such  officer,  but  only  a 
servant  of  the  officers,  and  that  the  nonpayment 
of  a  void  rate  did  not  disqualify  a  person  from 
having  a  vote.     He  referred  to 

43  Elis!.  c.  2,  s.  1 ; 

59  Geo.  3,0.12,8.  7; 

7  4  8Vict.  0.101,  88.61,62;^  i 
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Olon  on  Duties  of  Orerseerg ; 
Bemett  v.  Sdwardt,  8  B.  &  C.  702; 
Fox  V.  Oetne&v  of  ShaMoa  SL  Peter's,  ShaJttAurs, 
2  Lutw.  "Beg.  Cits.  97. 

Prideaitx,  for  the  reap.,  contended  that  the  rate 
was  ralid  on  the  face  of  it,  and  therefore  that  the 
4ipp.  vas  bound  to  pay  it ;  and  as  he  had  not  done  so 
he  was  disqualified  from  voting.    He  cited 

K^.  T.  WoUm,  7  a.  a  E.  461 ; 

J\>iiiU  T.  AUaood,  6  0.  R  38; 

CamUar  v.  Adana,  1  H.  A  P.  80 ; 

magbg  T.  aurrUge,  11  M.  &  W.  508. 

£aLB,  C.  J. — I  am  of  opinion  that  the  revising 
faurrister  was  right  in  the  conclusion  that  he  came 
to,  Uiat  the  claimant  was  not  qualified  by  reason  qH 
the  nonpayment  of  the  rates.  The  Legislature 
has  made  the  qualification  to  depend  on  the  party 
having  })aid  certain  public  dues,  and  it  is  found  by 
the  case  that  the  rate  to  the  parish  had  not  been 
paid  by  the  claimant.  It  further  appears  that  the 
rate  left  unpaid  by  him  is,  on  the  face  of  it,  a  valid 
»te ;  it  purports  to  be  signed  by  four  persons,  two 
iihnivhwardem,  aa  overseer,  and  an  assistant-over- 
aeer.  The  statute  of  Elizabeth  has  enacted  that  a 
rate  to  be  valid  shall  be  signed  by  a  majority  of 
]karish  ofllcers ;  four  would  be  presumably  a  majority, 
■VoA  when  we  inquire  into  the  facts,  four  might 
have  been  a  majority  if  there  had  been  two  over- 
seers and  two  churchwardens.  There  are  four 
aignatures  here,  but  the  point  taken  by  the  claimant 
is,  that  he  refused  to  pay  the  rate  because  one  of 
the  four  who  signed  it  was  an  assistant-overseer, 
«nd  he  contended  that  the  rate  ought  to  be  signed 
by  the  overseers  strictly  so  called,  and  that  an 
assistant-overseer  was  not  capable  of  signing  a  rate. 
K3W,  I  do  not  intend  to  give  what  I  consider,  a 
binding  opinion  upon  the  point  wheUier  this 
-was  a  valid  rate.  It  is  laid  down  by  the  ^itor 
«f  a  treatise  early  after  the  assistant-overseer's 
«fflce  was  created,  that,  in  the  opinioa  of  the 
editor  of  that  treatise,  an  assistant-overseer  could 
BOt  join  in  making  a  rate.  But  if  it  was  found  on 
the  other  hand,  as  on  the  present  occasion,  that  tlic 
-assistant-overseer  has,  in  point  of  fact,  joined  in 
making  the  rate,  I  must  say  there  iqipears  to  me 
inresumably  authority  for  him  to  do  so,  by  the  SO 
Geo.  3,  c.  12,  which  gives  him  authority  to  perform 
«U  the  duties  of  overseers  except  the  collec- 
tion of  rates,  unless  otherwise  laid  down  by 
the  warrant  of  a^^intment,  and  we  have  before  us 
here  the  warrant  of  appointment,  and  the  vestry 
who  appointed  this  man  have  determined  tliat  the 
duties  to  be  performed  by  him  should  be  those  of 
-assistant-overseer  of  the  poor  in  the  performance  of 
all  the  duUes  incident  to  the  office  of  overseer  in 
^e  parish  except  the  collection  of  rates.  According 
to  the  words  of  the  statute,  and  according  to  the 
words  of  the  i^pointment,  he  is  to  perform  all  the 
duties  incident  to  the  ofBce  of  overseer,  and  signing 
the  rate  is  one  of  those  duties.  It  is  contended  by 
Ifr.  Hanncn,  that  the  assistant-overseer  is  in  reality 
a  servant  appointed  to  assist  the  overseers ;  tliat  he 
is  to  obey  their  directions,  and  cannot  act  in  the 
place  of  one  of  them.  I  do  not  think  Mr.  Hannen  is 
well  sustained  in  that  argument.  The  statute  says, 
and  the  Court  of  Q.  B.,  in  the  case  of  Reg.  v.  Wutu, 
has  decided,  that  the  assistant-overseer  is  appointed 
by  the  vestry,  and  is  the  servant  of  the  vestry. 
Those  are  words  of  office.  He  is  the  assistant-over- 
seer, and  many  hundreds  of  people  would  be  misled 
if  they  were  relied  on  as  defining  the  duties  of  the 
officer.  In  many  corporations  a  deputy  recorder  is 
just  as  much  an  officer  as  the  recorder  himself. 
He  is  not  an  officer,  but  has  duties  under  the  officer. 
Under  the  7  ft  8  Vict,  he  must  obey  the  directions 
of  the  majority  of  the  overseers.  Still  the  appoint- 
ment rcnudns  as  before ;  there  would  lie  a  rate  valid 


upon  the  face  of  it ;  there  would  be  an  allowucc  for 
that  rate  by  two  magistrates.  I  advert  to  the  c<ug 
cited  by  my  brother  Maule  in  Fox  v.  Tim  Overseen 
ofShatton  Sl  Peter's,  Shafte*bwrf,  2  Lutw.  101, sain 
that  case  the  magistrates  had  flowed  a  rate,  and  it 
was  discussed  in  the  Court  of  Q.  B.  in  the  case  of 
Ba  V.  Follu,  1  Bott's  Poor  Law,  pL  86,  and  Hsale. 
J.,  citing  that  case,  says:  "  The  justices  of  the  peace 
are  said  to  act  ministerially  only  in  allowtog  the 
rate,  which  is  correct  in  this  sense,  that  they  bare 
no  power  of  judging  of  the  intrinsic  goodness  or 
badness  of  the  rate ;"  and  that  learned  judge  adds. 
"I  apprehend  the  justices  may  act  judioaUy,  when 
a  rate  is  brought  for  allowance,  so  far  as  to  judge 
whether  the  churchwardens  and  overseen  who 
offer  the  rate  ore  the  proper  persons  to  make  it" 
Now,  this  is  presumably  a  valid  rate,  vhich 
the  claimant  has  objected  to  p^y,  and  I  sib 
clearly  of  opinion  that,  if  the  claimant  viihtd 
to  try  whether  it  was  a  valid  rate,  he  coaU 
have  done  so  by  appeal,  and  he  would  have  done  no 
harm  to  himself  by  paying  it  at  onoe,  whether  valid 
or  not,  because  the  law  has  declared  that  if  the  rate 
turns  out  to  be  void  the  app.  is  to  be  ollowM  tke 
payment  on  account.  I  think,  therefore,  diis  wat 
presumably  a  valid  rate,  but  tlie  claimant  has  kept 
the  mon^  which  Parliament  requires  iiim  to  pay  is 
order  to  qualify  him  to  vote  and  to  show  that  lie  ii 
a  solvent  man  and  to  be  trusted  with  the  qaaliUca- 
tion.  The  aiq>.  says,  "My  reason  fur  not  p^ng  the 
rate  is,  because  one  of  the  four  names  in  the  nuiuii!: 
of  it  is,  in  my  judgment,  a  nune  that  ought  not  to 
have  been  there."  Without  considering  that  point, 
I  think  it  was  presumably  as  against  him  a  valid 
rate,  and  I  should  be  setting  a  very  bad  example  if 
I  held  that  a  person  should  be  entitled  to  all  the 
privileges  acquired  by  the  paying  of  the  rate,  when. 
in  fact,  he  has  witUield  the  pajrroent  of  it  on  a 
ground  which  appears  to  me  to  be  a  matter  of  per 
feet  indifference.  The  men  holding  rateable  property 
must  maintain  the  poor,  and  the  law  has  decUied,if 
he  pays  under  a  void  rate,  and  proves  afterward* 
that  it  is  void,  he  is  then  entitled  to  have  the  psj- 
ment  allowed  on  account,  and  if  we  were  to  autho- 
rise parties  to  dispute  the  point  of  form  about  the 
validity  of  a  rate,  and  keep  back  the  funds  required 
for  the  maintenance  of  the  poor,  we  should  be  setting 
a  bad  example.  I  thinlc,  therefore,  in  this  case  that 
the  claimant  is  not  entitled  to  vote. 

Biles,  J. — I  am  of  the  same  oiHuion.  The  rale 
is  perfectly  good  on  the  face  of  it,  and  it  is  found  in 
the  case  that  it  has  been  published,  and  has  been 
allowed  by  two  magistrates.  The  statute  tbst 
creates  the  office  of  assistant-overseer  makes  him 
appointable  by  the  vestry,  and  says  nothing  abooi 
obedience  to  the  orders  of  his  fellow-overseen,  htit 
authorises  him  in  the  largest  terms  to  exercise  all 
such  of  the  duties  of  the  office  of  overseer  of  the 
poor  as  shall  in  the  warrant  of  his  appmntment  hr 
expressed.  Now,  the  warrant  here  is  in  the  foUen 
terras.  He  is  to  assist  in  the  performance  of  all  the 
duties  incident  to  the  <rfSce  of  oversea,  except  in 
the  collection  of  rates.  It  is  said,  first,  he  oajdrt 
not  to  be  trusted  with  the  responsibde  power  of  ait- 
criminating  who  should  be  charged  or  distrained 
upon,  or  who  should  not.  Looking  at  the  statote. 
therefore,  and  the  appointment  of  the  aasistaot- 
overaecr,  he  seems  to  be  invested  with  the  foU 
power  of  an  overseer.  Mr.  Hannen  says  that  hs  Is 
in  the  nature  of  a  servant.  It  would  not  appear 
from  the  language  of  the  statute  that  he  was  a  ser- 
vant, but  raUier  that  he  was  a  coadjutor  or  fctlo«- 
officer ;  and  that  point  is  now  past  dispute,  t>ee<iii" 
both  this  court  {PoinU  v.  Attirood)  and  the  Court  ef 
Q.  B.  {R.  V.  Watts)  have  held  that  he  is  not,  bat 
that  he  is  a  fellow -offlc-cr  of  the  cburchwardena  sad 
overseers.  Tiiat  is  llio  fair  result  of  both  those  esse*. 
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That  being  to,  if  it  had  stood  there,  if  we  were  now 
going  into  the  meritsof  thecMeonai^)eal,  lown,  with- 
■ont  giving  any  distinct  opinion  upon  it,  I  should  doubt 
whether  it  was  a  bad  rate.  My  Lord  has  pointed  out, 
in  the  coarse  of  the  argument,  a  case  which,  I  con- 
fess, I  was  not  awaie  of  before.    I  have  always 
understood  as  a  general  rule  that  the  allowance  of 
the  magistrates  was  Nmply  a  ministerial  act.    It 
seems  a  strange  thing  that  an  Act  of  Parliament 
should  require  the  magistrates  to  do  what  was  of 
•no  use  when  done :  Xnat  looking  at  the  case  cited 
from  Bott  (R.  ▼.  Folfy),  there  seems  to  be  a  very  good 
reason  for  that,  because  strangers  in   the   parish 
wvuld  not  know  who  were  the  overseers  who  ought 
to  sign  J   bat    the    signature  ojf    two  justices    re- 
sident  m    the    neighbourhood   may  satisfy  thcra 
:iipoD  the  point,  and  although  it  does  not  make  the 
rate  good  if  the  proper  persons  have  not  signed  it, 
yet  it  may  make  the  rate  so  far  good  that  it  is  not 
void  so  aa  to  be  questionable  in  an  action  of  trespass. 
What  Mr.  Prideaux  said  is  indisputable.     A  man 
-can  never  be  ezcosed  the  payment  of  rates.     I  ven- 
ture to  say  in  this  raetropelis  there  is  scarcely  a  rate 
which  is  not  liable  to  a  redaction  iu  the  ralue.  Lord 
EUenborongh's  Act  gives  powers  to  amend,  and  it 
may  be  quashed  on  appeal,  and  is  therefore  void.    It 
aeeoM  to  me  impossible  to  say  that  the  revising  bar- 
rister has  eome  to  a  wrong  oonclusion. 

Kbatino,  J. — ^I  am  <rf  the  same  opinion,  and  I 
-entirely  agree  widi  the  reasons  given  by  my  Lord 
4Ukd  my  brother  Bylea.  Mr.  Hannen  relies  in  his 
vieir  of  the  case  upon  the  terms  of  the  statute  of 
Victoria,  insisting  that  by  that  statute  the  assistant 
-overseer  was  to  obey  the  ordov  of  the  majority  of 
the  overseers.  Now  I  do  not  know  why  we  should 
in  this  case  held  that,  in  signing  the  rate,  the 
■asristant  ought  not  to  obey  the  orders  ol  the 
majority  of  the  overseers.  It  is  not  stated  that  he 
-did.  It  is  not  stated  that  he  did  not.  I  do  not 
know  how  vou  can  contend  agunst  the  rate  itsdf 
being  a  vailid  one,  against  the  decision  of  the  revis- 
ing barriater.  Under  these  circumstances,  I  think  the 
■decisiosi  oaght  to  be  affirmed. 

____       Judffmtnt  for  rt»p. 

ROBEKTS  V.  PbHCBTAI/. 

BigistratioH  appeot — ImtaStt  of  hufntat —  Eguiiabk 
JreeMd — Dtcitiou  ofomrt  <aon  $iaular/actt—^  Vict. 
cl8,<.a«. 

Burlatgh  Hotpital  mu/mtnded  aJUr  36  EKz.  c.  7,  «  27, 
and  8tf  Btiz.  e.  5.  T/ie  building  it  a  freehold  build- 
ing  diwided  into  rooma,  each  of  which  is  of  the  ammal 
vabte  «fiL  Each  itunait  luu  a  teparate  room,  and 
kttpt  ike  htji.  No  charter,  detd,  or  other  document 
rmating  to  the  Jbundation  can  be  ditcovertd.  The 
orrfnsancas  rtf erred  to  certain  feoffees  and  their  heirs  ; 
but  IHNM  were  tnown.  By  tne  rules,  which  bore  dale 
tka  90<A  Auo.  1697,  i(  mis  provided  that  certain 
ptrmma  tKoMntd  be  admitted,  and  that  any  one  guilty 
ofmmf  of  th»  ^lecified  offences  should  be  dispbced; 
out  tha*  was  no  iiutance  on  record  of  an  inmate 
haoistg  «oer  been  displaced.  Part  of  the  premises  were 
bt,  amdpetrt  had  been  sold: 

SM,  that  the  inmates  were  entitled  to  vote,  as  they  were 
mot  meatbers  of  a  corporation,  but  were  respectively 
entitled  to  a  freehold  in  their  rooms,  and  that  it  made 
no  difference  whether  the  institution  teat  of  an  elet- 
moMjfnary  nature  or  not. 

Simpaon  «.  Wilkinson,  1  U.fr  G.  60,  affirmed. 

Where  a  decision  of  this  court  had  been  given  won 
similar  Xf"^  ^  ^  tbnmmts  were  no  longer  alive, 
the  revieing  barrister,  notwithstanding  s.  C6o/'°C  Vict, 
e.  18,  has  power  to  enter  upon  the  inquiry, 

Tbia  was  an  i^peal  from  the  decision  of  the  re- 


vising barrister  for  the  northern  division  of  the 
county  of  Northampton,  who  stated  the  following 
case  for  the  opinion  of  this  court : 

Thomas  VVallington  duly  objected  to  the  name  of 
Abraham  Bell  being  retained  on  the  list  of  voters 
for  the  northern  division  of  the  county  of  North- 
ampton. The  name  and  description  of  the  voter  on 
the  registry  were :        


B«ll,  Abraham 


Lord  Burleigh's 

Hoapltal,  StMMtin°a, 

Stamford. 


Freehold 
(enegient 
or  room. 


Abraham 

Bell. 
oooDpier. 


He  also  objectnd  to  the  names  of  twelve  other  per- 
sons, whose  qualifications  on  the  lists  were  described 
in  like  manner,  and  depended  on  the  like  facts ;  and 
the  appeals  were  therefore  consolidated.  The  facts 
as  to  the  appointment  of  the  several  claimants,  and 
the  nature  and  mode  of  enjoyment  of  the  qualifying 
property,  are  similar  to  the  facts  as  stated  in 
Simpson  v.  iViUUnson,  7  M.  &  Gr.  51 ;  and  the  facts  of 
that  case  are  admitted  and  are  to  be  taken  mutatis 
mutandis  as  if  stated  as  part  of  this  case,  as  is  also 
the  copy  of  the  ordioances  printed  in  such  report. 

Upon  the  objections  being  called  on,  it  was  con- 
tended on  behalf  of  the  rcsp.,  that  the  revising 
barrister  hod  no  power  to  enter  upon  the  inquiry 
according  to  the  Gtith  section  of  the  statute  6  Vict. 
c  18,  s.  6is,  the  judgment  of  th6  court  having  been 
given  upon  facts  similar  to  those  which  are  the 
foundation  of  the  present  claim.  The  whole  of  the 
claimants  in  the  present  caae  have  been  appointed 
since  the  judgment  was  delivered. 

The  revising  barrister  decided  to  go  into  the  cose, 
and  to  hear  the  evidence,  being  of  opinion  that  the 
words  "  the  case  "  in  the  said  section  referred  only 
to  the  current  register,  or,  at  any  rate,  to  the  parti- 
cular individuals  affected. 

If  the  court  sbo&ld  be  of  opinion  that  this  con- 
tention should  have  prevailed,  the  names  were  to  be 
retained,  without  reference  to  the  lenuunder  of  this 
case. 

The  following  additional  facta  were  then  proved : 
That  in  1840  part  of  the  hospital  premises  not  sepa- 
rately used  by  the  then  occupiers  was  sold  to  the 
BCidland  Baitvay  Company  for  the  purposes  of  a 
rulway.  That  the  sale  was  conducted  by  the  then 
wardens  and  bedesmen  as  owners  without  the  inter- 
vention of  any  other  person.  That  the  warden  and 
each  of  the  IxKlesmen  signed  the  conveyance  to  the 
company,  the  money  was  paid  to  the  warden  and 
bedesmen,  and  expended  by  them  in  erecting  build- 
ings upon  port  of  the  garden  attached  to  the  hos- 
pital, which  buildings  are  now  used  fora  wash-house 
by  thewuxlen  and  bedesmen  as  they  have  occasion. 

It  was  then  contended  by  the  objector  that,  assum- 
ing the  legal  origin  of  the  foundation,  if  the  claimants 
had  any  estate,  it  was  only  as  members  of  a  corpo- 
ration aggregate,  and  that  the  additional  facts  above 
stated  led  to  this  conclusion.  That  they  had  no  free- 
hold estate.  That,  if  they  had,  it  was  only  a  joint 
tenancy  in  the  whole  hospital,  and  not  an  exclusive 
and  separate  one  in  each  of  the  rooms,  and  that  this 
also  appeared  from  the  new  facts.  That  they  were 
in  receipt  of  alms.  And  that,  looking  at  the  recent 
decisions,  and  especially  Freeman  v.  Gains  ford,  11 
C.  B.,  N.  S.,  the  duras  were  bad. 

The  revising  barrister  overruled  the  objectionsf^ 
and  retained  the  several  names  on  the  list  of  voters, 
being  of  opinion  that  the  facts  were  substantially 
unaltered,  and  that  there  was  therefore  nothing  to 
disentitle  the  claimants  to  the  benefit  of  the  judg- 
ment already  given  by  this  court  upon  the  some 
foundation,  whatever  were  the  reasons  of  such  deci- 
sion ;  and  also  that  they  did  not  receive  alms 
within  the  meaning  of  2  Will.  4,  c.  4u,  s.  86. 

Hannen  {Vndsrdown  with  him),  for  the  a^.,  con- 
tended, first,  that  the  revising  barrister  was  not 
prevented  by  the  decision  in  Simpson  v.  WiUdnseu 
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from  going  into  the  case.  (He  was  stopped  by  the 
Court  on  this  point.)  Secondly,  that  the  claimant 
had  not  such  an  equitable  fit>ehold  in  this  room 
as  to  entitle  him  to  a  vote,  inasmuch  as  the  hospital 
was  of  an  eleemosynary  character,  for  the  rooms 
were  only  occupied  by  the  claimants  as  objects  of 
the  bounty  of  the  founder,  and  it  could  not  be  his 
'  intention  to  give  them  the  rooms  for  their  lives ; 
and  moreover  they  were  removable  for  certain  acts 
of  misconduct.    He  referred  to 

i  Will.  4,  «.  46,  88. 18,  32  ; 

39  Eliz.  c  5; 

Fheeman  v.  Gaii^ford,  K.  ft  O.  448 ;  and 

Hearlleg  v.  Rati*,  K.  «  G.  219. 

FieU,  Q.  C,  for  the  resp.,  was  not  called  on, 

Eble,  C.  J. — I  think  the  revising  barrister  was 
right.    In  the  case  of  Sinquon  v.  Wilkinson,  to  Trhich 
I  was   a  party,    the  conrt  were   of   opinion  that 
the  inmates  of  Burleigh's  Hospital  had  a  freehold 
Interest  in  the  rooms  that  were  assigned  to  thorn, 
and  I  am  of  opinion  now,  when  the  same  ques- 
tion arises  again,  that  the  inmates  of  the  hospital 
have   such  an  equitable  freehold  interest  in   the 
rooms  assigned  to  them  as   to  entitle  them  to  a 
vote.    The  origin  of  the  hospital  is  unknown,  but 
the  ordinances  aixd   the  two    statutes  that  have 
been  referred  to  satisfy  me  that  the   court  had 
a  right  to  presume  that  it  had  a  legal  origin.    The 
89  Eliz.  c.  5,  refers  to  the  35  Eliz.  c.  7,  s.  27,  under 
which  the   court   gathered   that  rights   could  be 
granted  to  what  were  called   at  the  time  feoffees 
in  trust  for  persons  to  be  admitted  to  a  hosiutal, 
and  that  Burleigh  Hospital  had  been  created  and 
endowed  by  Lord   Burleigh,  by  granting  the  lands 
to  feoffees  in  truet  for  the  members  of  that  hospital. 
Now  it  seems  to  rae  that  the  interest  of  the  parties 
under    the    endowment    to  feoffees   in  trust  for 
tlie    inmates   of    the  hospital    would  convey    to 
them  an   equitable    freehold;    they   would   have 
all^  the     rights     of     property    in    the    endow- 
ment   that    were    given    by    the   terms    of  the 
feoffment;   they  would  have  all  the  property  in 
the  shape  of  an  equitable  freehold  just  as  if  they 
were  a  corporation.    Under  the  89  Eliz.  c.  6  the 
whole  of  the  property  would  be  vested  in  the  cor- 
poration.   The  difference  between  the  two  results  as 
to  the  qualification  to  vote  is  this,  that  the  members 
of  a  corporation  aggregate  by  reason  of  their  mem- 
bership are  not  qualified ;  the  whole  of  the  estate, 
for  all  the  interest  in  the  property, is  in  the  corpora- 
tion.   I'he  majority  of  the  hospitals  now  are  incor- 
Xraratcd,  and  so  there  is  an  end  of  any  question 
about  the  members  of  such  hospitals  having  a  right 
to  vote.    If  there  is  nothing  more  in  the  case  than 
that  the  lands  ore  conveyed  to  feoffees  in  trust  for 
the  inmates  of  the  hospital,  then  the  legal  interest 
would  be  in  the  feoffees  and  the  equitable  interest 
in  the  members    of  the    hospital,    and    that    in- 
terest  would    be    according    to    the    terms    of 
the   deed ;    and    where    the    deed    is    lost,   the 
terms  of  it  .-u-e  to  be  presumed  from  the  way  in 
which  the  property  has  been  enjoyed.     The  way 
in  which  the  property  in  the  Burleigh  Hospital 
has  been  cujoyeil  seems  entirely  consistent  with  the 
supposition  I  have  put  forward.    Each  member  is 
4  placed  in  a  room,  and    he   occupies    that   room 
for  life.     The  warden    and    bedesmen,    as    legal 
owners,  manage  the  property  irrespective  of    Uie 
aeparate  ownership  of  each  of  its  members,  and 
nobody  interferes  with  them.     The  members  get 
what  they  can  by  letting  part  of   the  hospital; 
they  do  not   occupy   the   granary;  they  act   in 
every  respect  as  persons  having  the  entire  interest 
in  the  hospital.    The  additional  facts  find  that  they 
executed  a  deed  of  conveyance  of  part  of  it  and  the 
proceeds  were  divided  for  their  own  use.     Then 
"      ground  for    inferring  that  the  feoffees  had 


merely  a  legal  estate  in  trust  for  carrying  out  lit 
intention  of  the  donor's  charity  points  out  to  mt 
that  each  man  took  a  separate  freehold  in  hit  owd 
room,  and  that  the  rest  of  the  property  bdoDgcd  tiv 
the  warden  and  bedesmen  beneficially  in  the 
manner  I  have  mentioned.  There  is  no  doubt  tlutiu- 
the  ordinances  of  Lord  Burieigh  for  the  tune  being 
there  is  a  good  deal  of  language  that  would  implj  t 
supervision,  control  and  interference  in  some  delate 
with  the  rights  of  the  inmates  of  the  hosj^taL  The 
ordinances  are,  that  Lord  Burleigh,  or  certain  per- 
sons, should,  in  case  of  irregularity  of  conduct,  htm 
the  power  of  removal.  That  is  a  power  that  his 
never  been  acted  upon,  and  if  an  attempt  wss  made 
to  act  upon  it,  there  probably  would  be  fcmad 
abundance  of  difficulty  in  the  way,  and  I  do  not 
think  that  the  fact  of  there  being  such  a  power 
makes  the  conclusion  which  the  court  came  to  i& 
Simpkins  v.  WiBcimon  wrong.  The  strength  of  Ut. 
Uannen's  argument  has  been,  that  the  court  lie|d,iii 
the  case  of  Ileartlei/  v.  Banla,  that  the  poor  Kni^« 
of  Windsor,  and  in  Freeman  v.  Oaim/md,  tlut  tbr 
inmates  of  X«rd  Shrewsbury's  Hospital  were  perwaa 
taking  shares  of  the  profits  of  the  estates  with  vhidi 
these  hospitals  were  endowed,  but  were  not  qualified. 
But  there  is  a  broad  distinction  in  my  mind  betveen 
the  present  case  and  each  of  those  cases ;  for  in  then 
there  was  a  governing  body  in  whom  the  legil 
estate  was  vested,  and  in  whom  the  legal  estate  n» 
necessarily  to  continue  vested  for  the  purpose  of 
the  trust  to  be  performed  by  them,  and  that  the 
profits  of  the  endowment  did  not  belong  absololelr, 
without  any  intervening  personage,  b^eficiall}' t» 
the  persons  who  claimed  to  be  quidified  by  teasa 
thereof.  The  trustees  were  to  receive  the  profit* 
and  then  the  poor  Knights  of  Windsor  were  cotitltil 
to  claim  a  portion  of  the  money  out  of  those  profils. 
and  so  the  inmates  of  Lord  Shrewsbury's  Ho^til 
were  entitled  to  receive  a  portion  of  the  money  Ml 
of  those  estates  from  the  trustees  without  baring 
an  estate  at  all ;  and  in  each  of  those  caaes  the 
trustees  were  bound  to  find  a  lodging  for  the 
inmates.  But  I  see  that  in  Lord  Burkagh'a  caa 
they  are,  when  named,  to  be  placed  in  a  seiof 
rooms,  and  in  those  rooms  they  are  to  contiDac 
till  they  die.  In  the  other  cases,  as  I  itad 
them,  certMUly  in  Freemcat  v.  Gaintfcrd,  one  of 
the  grounds  of  the  judgment  of  the  court  vas 
that  the  inmates  were  to  be  placed  in  tbr 
rooms,  but  were  not  to  have  an  estate  for  life  in 
their  rooms ;  and  the  Court  assumed,  though  I  can- 
not say  it  is  expressly  stated,  that  the  gorcrmie 
body  had  the  power  to  shift  them  from  time  to  tiiiK- 
from  room  to  room;  whereas  in  Lord  Bnrleifdi'^ 
Hospital  the  inmates  are  to  have  an  estate  for  lilr 
in  the  rooms  which  were  assigned  to  them,  l" 
Lord  Burleigh's  Hospital  the  feoffees  had  nieirlr 
held  the  legal  estate,  the  equitable  estate  being  is 
the  inmates.  In  Lord  Shrewsbuiy's  Hospital  tbt 
trustees  held  the  legal  estate,  and  continued  po^ 
sessed  of  the  equitable  estate,  subject  to  the  diapw- 
ing  of  the  profits  in  the  proper  way.  A  great  dni 
of  ambiguity  has  been  brought  into  these  casea  bt 
saying  that  the  mode  of  occupation  would  prcTcoi 
a  man  from  being  qualified  if  he  had  a  legal  <x' 
equitable  freehold,  iJF  the  mode  of  occupation  wa.- 
cleemosynary.  I  have  a  great  desire  to  avoid  intro- 
ducing anything  that  is  to  my  mind  an  entiiUy  nU'^ 
taken  notion  as  to  the  question  whether  the  part^  l^ 
owner  of  the  equitable  freehold  or  not ;  in  deddiof 
that  question  it  may  be  very  material  to  see  whether 
the  trustees  hold  in  trust  to  take  the  profits  a^ 
di^wse  of  them  in  an  eleemosynary  manner  M  tbr 
objects  of  the  donor's  bounty ;  and  it  is  in  deeidiii; 
whether  the  equitable  freehold  is  in  the  dooeea, « 
whether  they  are  merely  entitled  to  recent  a 
portion  of  the  charge  of  an  eleemoaynaiy  "•'■^ 
desirable  to  see  whether  it  is  a  matter  ttit  ■» 
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»ny  logical  application ;  bccAose,  if  a  person  hove 
an  e«tMe,  irhetfaer  legal  or  equitable,  it  mat- 
ters not  irhetber  the  motive  of  the  donor  of  the 
iitatews;  of  a  charitable  nature,  or  whether  the 
feelioga  of  the  parties  who  took  the  estate  and  en- 
jored  the  profits  imder  it  ought  to  bo  the  feelings 
(if  elCefflos^arjr  grantee*.  The  motives  of  the 
•snatat  and  the  motives  of  the  grantees  are,  in 
deddio^  whether  there  is  an  eat&te,  absolately  irre- 
lemt  odierwise  than  to'  the  extent  that  I  have 
before  stated.  The  trustees  who  hold  the  legal 
estate— the  equitable  freehold  being  in  the  inmates  of 
the  bbspital-'-apply  the  proceeds  in  ao  eleemosynary 
way ;  teoAle,  most  probaDly,  that  they  hold  the  legal 
estate  as  trustees,  to  hand  over  some  of  the  money 
to  the  persons  entitled  to  take  the  money  or  other 
benefit  undet-  the  trust,  only  In  an  eleemosynary 
sense.  There  is  nothing  in  the  rest  of  the  Reform 
Acttbluiy  that  the  recipient  of  an  estate  given  to 
htm  from  deemosynaty  motives  is  a  ttiao  not  as 
well  qualified  as  the  owner  of  the  largest  estate  in 
the  kin^OcQ. 

KKKtliie,  i. — I  itffi  of  the  same  opinion.  Mr. 
HanAeu  ailn  Mto  reoonrider  the  decision  in  Simpson 
T.  WUUiimtt,  upon  the  ground  that  since  that  decision 
this  eoon,  id  the  two  cases  of  Jfmrllej/  v.  Bants 
iod  AitMua  ▼.  G^mfML,  have  lidd  down  principles 
whieh  wwild  Mt  oonlHct  with  the  actual  decision  in 
that  eate,  but  -which'  would  induce  (ho  court  to 
cools'  to  a  different  oonelurion  upon  the  facts ;  but 
it  NeiiMto  me  he  has  failed  in  showing  an  identity 
of  eircauilianees  between  these  cases  and  Simpson  v. 
mtttasM^for  tbtre  is  ketween  the  facts  of  those 
CCK8  and  the  case  of  Stm^soa  v.  Wtlkinaon  the  impor- 
itnt  diuinctioa  ttiathas  been  adverted  to  by  my  LoM, 
nsniely,  that  in  those  "two  cases  the  property  was 
voted  in  persons  who,  as  trustees,  had  active  trusts  to 
pMfomi,  widioat  the  objects  of  the  bounty  ot  the 
denofslii  ^ther  case  taking  (hat  which  could  be 
'wd  td  amount  to  an  equitable  estate  in  any  par- 
lieuiaf  hnd  ;  wlieveaa,  in  Sin^mn  v.  Wi^nson,  there 
i»  no  sbeh  iMdy  exercising  any  such  active  trust, 
but  the  management  of  the  property  was  from  the 
beginiring  vested  in  these  inmates  themselves.  They 
nia.-Mgcd  it,  and  let  portions  of  it ;  and  although  it 
i<  tme,  as  Mr.  Hannen  says,  that  an  estate  in  mere 
joint  tenancy  might  not  qualify  each  claimant,  and 
thtf  they  deal  with  the  granary  over  the  various 
moms,  dividing  the  profits  amongst  themselves  as 
juint  tenants,  yet  with  the  rooms  themselves  they 
deal  severally  and  separately,  and  make  a  profit  of 
those  rosms,  and  when  a  portion  of  the  i>ropertv 
(-utnos  to  he  sold,  they  are  thct  persons  who  sell 
without  the  intervention  of  a  trustee  or  any  govern- 
ing body;  th'jy  receive  the  profits  of  the  sale,  and 
I'Xpcnd  those  profits  upon  the  land  for  their  own 
•>cncflt  Under  these  circumstances  it  seems  to  me 
that,  as  ny  Ijord  has  pointed  out,  the  inmates  in  the 
other  two  eases  had  no  equitable  estate  in  the  lands, 
but  that  the  facts  in  SlnipMn  v.  Wilkinson  show 
thetewas  an  equitable  estate  in  the  lands  in  the 
inmateS4 

Decision  affirmed. 

Attorneys :  for  app.,  Amorjf,  Travers  and  Smtth ; 
lor  rcsp.,  Clarlte,  Son  and  liawUns. 


Tuetdaf,  Nott.  22,  1864. 

POWEI.L  V.  GOBST. 

KItctioit  bno — Boroagh  vote — (iftalifieation — Resitknre 
for  rioabe  smuAs  within  th»  bormgh—Imprisomnent — 
2  IKmI  4,  c  45,  ».  27. 

-<  ;>ersoR  daimng  to  be  placed ignm  tkt  register  ofvoteis 
for  a  bormuiK,  a*  havtng  been  an  occupier  for  twelve 
ofkniar  mottks  of  premises  within  die  borough,  in  the 

ITU«.  Ca».— Vol.  UL] 


manner  regnirtd  Ay  «r<.  27  of  tie  Reform  Act 
(2  Wm.  4,  c.  45^,  had  been  for  a  considerable  por- 
tion of  that  period  in  o  gaol  not  within  tlte  limit*  ■ 
of  the  borough,  nor  within  seven  miles  of  it,  having . 
been  imprisoned  for  committing  an  assault,  wilhottt 
ang  option  of  paying  a  fine.  Uis  house  had  been 
occupied,  ana  his  Inuintss  carried  on,  by  his  serrant 
during  his  absence,  and  he  always  had  the  intention 
0f  returning  home  at  the  end  of  his  impritomnent ; 

HM,  iheit  he  had  Hoi  rMdtd  M  the  h&f«egh  wiihin  (he 
meaning  of  Ihi  «MMta. 

Setnble,  ^flhe  imprixmntenl  had  (men  on  civil  piixtss  er 
far  mmpsnpment  of  a  fine,  the  rasiJmce  tedtld  lutut  • 
been  n/^i*nt. 

Case  stated  by  the  barrister  appointed  to  reilsft' 
the  list  of  voters  for  the  borough  of  Kidderminster. 

At  a  court  held  before  rae  for  the  revtsiaa  of  the 
lists  of  voters  for  the  borough  of  Kidderminster, 
Richard  Powell  duly  objected  to  the  aarae  of  Thomas 
Guest,  jun.  being  retained  on  the  list  of  persons 
entitled  to  vote  in  tke  eleotion  of  a  member  fM  -the 
borough  of  Kidderminster,  in  respect  of  the  «ocu- 
potien  of  a  house  in  Stourbridge-street,  in  the 
parish  of  Kidderminster  borough,  on  the  gronnd 
that  the  said  Thomas  Quest,  jun.  had  not  resided 
for  six  calendar  months  next  previous  to  the  last 
day  of  July  la  the  present  year  witUn  the  said 
beeoogh,  or  within  seven  mttes  thereof. 

The  ^naliftcatinn  of  the  said  Themas  Ouest,  \ma. 
was  duly  proved  in  all  other  respsots. 

On  the  27th  Feb.  in  the  present  year  the  «aid 
Thomas  Quest,  jun.  was  convicted  of  an  assault  and 
committed  by  the  magistrates  of  the  borough  of 
Kidderminster  to  Worcester  gaol  for  six  mouths' 
imprisonment  without  the  option  of  paying  a  fine. 
He  duly  served  the  said  term  of  imprisoumcnt,  and 
returned  to  Kidderminster  on  the  23tli  Aug.  in  the . 
present  year. 

Worcester  gaol  is  situate  more  than  seven  miles 
from  the  borough  of  Kidderminster  or  any  part 
thereof.  At  the  time  of  his  conviction  the  said 
Thomas  Guest,  jun.  resided  at  the  above-mentioived 
house,  and  carried  on  there  the  business  of  a  butcher 
and  beerseller,  and  after  his  conviction,  but  beforo 
leaving  Kidderminster,  he  made  arrangements  by 
which  the  said  businesses  were  carried  on,  and  the 
said  house  was  occupied  by  his  servant  on  his  Ixthalf 
during  his  absence,  to  whom  he  gave  the  key  of  the 
house,  and  paid  him  Ms.  per  week  to  conduct  the  said 
businesses.  Uis  furniture  remained  undisturbed  io 
the  house  daring  his  imprisonment,  and  immediately 
on  the  termination  thereof  he  returned  to  his  said 
house,  and  has  continued  to  reside  there  ever  since. 

Tlie  said  Thomas  Quest,  jun.  is  a  widower,  and 
has  no  family. 

It  was  contended  ou  behalf  of  the  said  Richard 
Powell,  that  under  the  circumstances  stated  the 
said  Thomas  Guest,  jun,  had  not  resided  for  six 
calendar  months  next  previous  to  the  last  day  of 
July  in  the  present  year  within  the  said  pariah  of 
Kidderminster  borough,  or  within  seven  statute  miles 
thereof,  or  any  part  thereof.  I  held  that,  under 
the  circumstances  stated,  the  said  James  Guest,  jun. 
had  resided  for  six  calendar  months  previous  to  the 
said  last  day  of  July  in  the  present  year  within  the  < 
said  parish  of  Kidderminster  borough,  and  I  there- 
fore retained  his  name  on  the  list  of  voters. 

The  said  Richard  Powell  having  given  notice 
that  he  was  desirous  to  appeal  from  my  decision,  I 
allowed  his  appeal. 

If  the  court  shall  be  of  opinion  that,  under  the 
circumstances  stated,  the  said  Thomas  Guest, 
jun.  had  not  resided  for  six  calendar  months 
previons  to  the  last  day  of  July  in  the  present 
year,  within  the  said  parish  of  Kidderminster 
borough,  then  the  name  of  the  said  Thomas  Guest, 

Digitized  by  CjOOQIC 


210 


MAG1STEATE8*   CASES. 


C.  P.] 


Powell  v.  Guest. 


cap. 


jtin.  (hall  be  ezpanged  from  the  list  of  votere,  and 
the  register  of  voters  shall  be  altered  accordingly. 
Bat  if  the  court  shall  be  of  opinion  that  the  said 
nionuu  Gaest,  jun.  had  resided  during  the  time 
«nd  in  manner  aforesaid  within  the  said  parish  of 
Kidderminster  borongh,  the  register  of  voters  is 
to  remain  unaltered. 

,'  Ktane,  Q.C.  for  the  app. — The  resp.  had  not 
leaided  for  six  months  previous  to  the  81st  July,  for 
the  imprisonment  caused  a  break  in  the  residence. 
It  was  not  even  as  if  the  imprisonment  had  been  for 
debt  or  nonpayment  of  a  fine,  whidi  the  resp.  could 
have  pat  an  end  to  when  he  pleased  by  paying  the 
debt  or  doe.  As  to  the  meaning  of  the  word  resi- 
dence and  the  effect  of  imprisonment  as  •  break  of 
naidence,  he  referred  to 

Wkiihom  v.  Thomat,  7  U.  ft  G.  1 ; 

JUg.  T.  Th«  Inkatntanlt  of  Snl/ord,  12  Q.  B.  106 ; 

BartJMdv.  Rothtrfald,  17  Q.  B.  746;  s.  a  nnm.  Ren. 
T.  The  Ovenetn  of  Hartteld,  21  h.  J.  65,  H.  C; 

«n.  V.  Tile  InkMlaKls  of  Potterlimicorik,  E.  *  E. 
262;  «.e.28L.  J.  66,H.  0.; 

a»y.  Tk»  lakabUaiUi  of  HaHfox,  12  a  B.  Ill ; 

JUs.  V.  Tie  ItAMUiMU  ofSeatd,  12  Q.  B.  188; 
.     Jlv.  V.  7^  InhaKtmU  ofBarn^ey,  12  Q.  B.  198;  and 

6  Vict.  o.  18  (the  Kegistntioo  Act)  s.  79 ; 

9  ft  10  Vict  c  63  (the  Poor  Removal  Act),  s.  1. 

KarMce,  Q.C.  (A  Bourhe  with  him)  for  the  resp. 

— ^The  resp.  during  the  whole  time  of  his  imprison* 

loent  had  the  animus  nvertauU,  and  therefore  it  con- 

atituted  no  break  in  the  residence : 

Niai  V.  Ahm,  4  C.  B.  441; 

DwuUm  y.Paterton,  2  C.  B.,N.  S.,  495 ;  s.  c.  26  L.  J. 

267,  C.  P.; 
Hex  V.  Sfitdidl,  10  East,  Sll ; 
Reg.  V.  Tke  Overten  ofBolbedk,  16  Q.  B.  404. 

ExLx,C.  J. — I  think  that  the  revising  barrister  was 
wrong,  and  that  the  claimant  did  not  acquire  a  vote. 
The  statate,  as  part  of  the  qualification,  requites 
that  the  didmant  shall  have  resided  for  a  certain 
period  within  the  boundary  of  the  borongh,  and  the 
daimant  upon  the  present  occasion  was  in  prison 
under  a  sentence  for  misdemeanor  for  a  great  part 
«f  the  time  during  which  the  statute  requires 
residence  as  the  qualification.  Now,  did  he  reside 
during  the  time  that  ha  was  so  imprisoned  ?  I  will 
assume  that  he  had  a  house,  and  that  he  had  a  wife 
and  family,  and  the  animus  rtverteiuS  as  soon  as  his 
imprisonment  might  be  over,  but  daring  the  time  that 
he  was  imprisoned  he  had  not  the  liberty  to  retam, 
he  had  lost  the  liberty  of  returning  by  a  wrongful 
act  on  his  part  leading  to  such  a  confinement  as 
prevented  his  being  bodily  present.  Now,  the 
doctrine  appears  to  me  to  be  laid  down  very  cor- 
rectly in  Mr.  Rlliott's  book  at  p.  204  (2nd  edit.): 
"  In  Older  to  constitute  residence  the  party  must 
possess  a  sleeping  apartment,  but  an  uninterrupted 
abiding  at  the  dwelling  is  not  requisite.  Absence, 
no  matter  how  long,  if  there  be  the  liberty  of 
letuming  at  any  time  and  no  abandonment  of  the 
hitention  to  return  whenever  it  may  suit  the 
party's  pleasure  or  convenience,  will  not  prevent 
»  constructive  legal  residence;  but  if  he  has 
debarred  himself  of  the  libnty  of  returning 
to  sndi  dwelling  by  letting  it  for  a  period,  however 
ahort,  or  has  abandoned  the  intention  of  returning, 
he  cannot  any  longer  be  said  to  have  a  le^  resi- 
dence then."  Now,  the  learned  author  has  put  it, 
"if  he  has  debarred  himself  of  the  liberty  of  return- 
ing to  sach  dwelling,  he  has  not  a  legal  residence," 
«>d  he  has  put  the  two  examples  "  by  letting  it,"  or 
"  by  abandoning  his  intention  to  return."  I  think 
that  the  daimant  did  "  debar  himself  of  the  liberty 
of  retaining  to  such  dwelhng."  He  was  voluntarily 
guilty  of  a  criminal  act  by  reason  of  which,  accord- 
ing to  the  laws  «f  his  coontry,  he  was  put   in 


prison.    His  power  of  moving  was  taken  away  {rom 
him,  and  he  lost  the  liberty  of  returning  to  lu> 
dwelling.    If  we  had  to  discuss  the  meaning  (rf 
the  word  residence,  we  should  have  to  advot  to 
innumerable  occasions  in  which  the  meaning  of  Uut 
word  has  shifted  according  to  the  shifting  intentica 
of  the  Lcjrislature  in  the  statutes  in  whidi  the  void 
occurs.    Por  the  purpose  of  bankruptcy  a  man  may 
be  held  to  reside  in  a  prison  where  he  can  cany  od 
his  business  and  see  his  debtors  and  crediton,  iixl 
attend  to  other  matters  of  that  kind.    It  hai  lieca 
held  in  one  of  the  cases  cited  during  the  argtunent 
C^iat  V.  Davis),    that   a   person    imprisoned  in 
Fresteign    gaol    had    a    suflkient   resMenee  for 
the    purpose   of  giving  the   bankruptcy  coaiinii- 
sioners    power    to    send    for    him   and  examine 
him.    I  should  say  that  statute  would  be  alio  nln'tt 
from  the  present  statute,  and  I  abo  shoold  ist 
that  in  my  opinion  a  party  imprisoned  for  a  ciTU 
debt  would  not  have  debarred  himself  irrcvoeslil.T 
from  having  the  liberty  of  returning  to  his  dwdling, 
because,  by  payment  of  his  debt,  by  componndin); 
with  his  creditors,  by  obtaining  protection  under  the 
Bankruptcy  Act,  or  in  various  other  ways,  he  woold 
be  able  so  to  return.   So  in  the  case  cited  of  a  miUUa- 
man  CReg.  v.  ifitrMt),  his  service  is  in  some  degree 
consistent  with  the  power  of  returning  home  frooi 
time  to  time,  whereas  there  is  an  abaolateincapacitj 
in  the  case  of  a  person  in  prison  on  a  critninl 
charge,  without  any  option  of  paying  a  penalt}'. 
I  think  that  all  those  cases  can  be  well  distingniihed, 
and  that  in  this  statute  the  Legislature,  in  beshiv- 
ing  the  qualification,  proceeded  partly  upon  resi- 
dential considerations,  and  partly  upon  oommNcid 
considerations,  desiring  that  the  privilege  shoold  be 
exercised  by  a  person  who  resided,  or  bad  cMBOMr 
cial  interests,  in  the  district,  and  so  waa  likely  to  htie 
his  attention  turned  to  the  interest  of  the  distnct,sBl 
through  that  district  to  the  inteieats  of  the  astiai 
at  lai^.    If  a  person  is  imprisoned,  he  is  not,  in 
my  judgment,  complying  with  the  requisites  of  the 
statute.    If  imprisonment  for  five  months  woold  wt 
take  away  his  qualification,  I  do  not  see  why  an 
imprisonment  for  two  yean,  or  any  other  nomlierof 
years,  should  not  allow  him  still  to  be  qnalified.   It 
would  be  eluding  the  intention  at  the  Legislatnm 
requiring  that  there  should  be  residential  or  com- 
mercial qualification  in  the  district  and  a  residnice 
there,  to  say  that  a  man  who  has  been  abmit  is 
consequence  of  his  own  wilful  misconduct  has  com- 
plied with  the  qualification  of  "  residence." 

Btles,  J. — I  am  of  the  same  opinion.  It  is  not 
necessary  nor  convenient  to  lay  down  any  univenil 
rule  as  to  what  is  the  result  of  the  cases  cited  as  to 
a  legal  inability  to  reside ;  that  is,  how  fsr  tbe 
inability  created  by  the  claimant's  own  criminal  aid 
voluntary  act,  and  not  by  his  misfortune,  will  tmli 
the  residence.  In  the  first  place,  this  case  U 
distinguishable  from  the  case  of  sickness  or  acci- 
dental absence,  which  are  none  of  them  legal  diis- 
bilities.  This  case  is  distinguishable  from  the  ctstt 
of  persons  being  innocent  and  remanded  for  act> 
not  caused  by  their  own  criminal  and  voluntary  acts. 
It  is  distinguishable  from  a  case  of  legal  proceu 
under  a  capias  ad  satisfiiciaidum,  and  from  tne  cue 
of  imprisonment  for  nonpayment  of  a  fine;  becanti? 
in  both  cases  the  payment  of  the  debt  or  the  tw 
would  relieve  the  party  from  imprisonment.  Ex- 
treme cases  may  be  pat  on  both  sides,  and  there  i> 
as  much  inconvenience  in  those  eictreme  cases  on 
the  one  side  as  on  the  other.  On  the  one  side. 
it  may  be  said  that  imprisonment  fot  twenty-foar 
hours  may  deprive  the  party  of  his  franchise;  oo 
the  other  side,  there  is  the  case  put  by  my  I^  «! 
an  imprisonment  for  two  years  or  more.  Under 
those  circumstances,  I  confess,  I  was  hardly  ahle«t 
first  sight  to  reconcile  the  difficulties  that  pKseaicd 


Digitized  by  VJH.JVJV  Lt 


MioiSTBATES'  CASES. 


211 


a  P.J 


FowELL  V.  Jokes. 


[C.  P. 


tfaemttlTes.    I  agree  with  my  Lord  tluit  the  rerUing 
ktrriit«i  wu  wrong. 

Keatiro,  J. — I  am  of  the  same  opinion.  Though 
thit  case,  no  doubt,  has  been  invoWed  in  consider- 
able difficulty  by  considerations  as  to  where  the  line 
-sbonld  be  drawn,  still  I  am  of  opinion  with  the 
other  members  of  the  court,  that  a  party  who  debars 
Umself  from  actually  residing  by  his  own  criminal 
id,  does  not  constmctirely  reside. 

Judgmpilfor  the  app. 

Attorneys:  for  the  app.,  Lmennce  and  MaMj/; 
for  the  respi,  B.  Smith. 


Powell  (app.)  v.  Jones  (resp.) 

Ekctioa  h»— Borough  vott — Pagmmt  o/ rates — Com- 
paiilien — Appropriation  of  pmmeiUt — 2  WilL  4, 
c.  45,  ».  27—4  i'  8  Vict.  e.  Ixxil 

A  ptrtm  ocagiymn  a  house  and  garden  in  a  borough,  and 
alio  two  aqjointmf  houses,  compounded  with  tie  oter- 
ittrt  according  to  the  provtsioms  of  a  local  Act,  and 
ms  in  eonsaqiunce  assessed  to  the  poor-rate  in  rupect 
of  all  the  premises,  at  about  ant-haf  of  what  he  umuld 
otherwise  hare  been  assessed  at.  He  subsequentlu 
impnreed  the  house  and  garden,  so  as  to  raise  their 
wamU  vabie  to  more  than  10/.,  and  applied  to  the 
overseers  to  rate  him  in  reelect  thereof  sqiarateig  from 
tit  ether  houses,  for  the  purpose,  as  he  toU  them,  of 
enabling  him  to  get  a  vote.  Some  arrears  of  rates 
were  thai  ehie,  and  as  he  did  not  then  pay  than,  the 
tventertdid  not  alter  the  rating.  Be  subsequently 
tPoU  more  than  enough  to  pay  all  rates  due  in  respect  of 
the  hmae  and  garden,  but  not  enough  to  cover  the  arrears 
in  nspact  of  the  whole  of  the  premises,  and  the  over- 
■Mm  appropriated  the  payment  to  the  arrears,  nothing 
'  beiif  laid  at  the  time  of  payment  respecting  the  pre- 
Sams  in  remect  of  which  it  was  made.  The  revising 
barrister  attomdhim  a  vote  in  re^tect  of  the  house  and 
garden: 

■Bdd,  on  appeal,  that  there  loas  sufficient  evidence  from 
inUei  the  barrister  might  infer  that  it  was  understood 
hebeeen  the  claimant  and  Ae  collector  at  the  time  of 
paytient,  that  it  was  made  for  the  rates  due  on  the 
hmut  and  garden  in  respect  of  which  the  vote  was 
daimed. 

Cssc  stated  by  the  barrister  appointed  to  revise 
tl>e  list  of  voters  for  the  borough  of  Kidderminster. 

At  a  court  held  for  the  revision  of  the  list  of 
voters  for  the  borough  of  Kidderminster,  lUchard 
Powell  objected  tu  the  name  of  William  Jones  being 
retained  on  the  list  of  persons  entitled  to  vote  in 
the  election  of  a  member  for  the  borough  of  Kid- 
derminster, in  respect  of  property  occuplied  witiiin 
the  parish  of  Kidderminster  borough. 

The  said  William  Jones  occupied  in  St.  John- 
•trect,  within  the  parish  of  Kidderminster  ixirough, 
for  twelve  calendar  months  previous  to  the  last  day 
of  July  in  the  present  year,  a  house  and  garden  of 
upwarts  of  the  clear  yearly  value  of  lOL 

The  said  William  Jones  was  the  owner  of  the 
*^d  house  and  garden  in  his  occupation,  and  also 
the  two  adjoining  houses. 

The  said  William  Jones,  some  years  since,  under 
the  provisims  of  an  Act  made  and  passed  in  the 
fourth  year  of  the  reign  of  her  present  Majesty 
'^ueen  Victoria,  entitled  '■  An  Act  for  better  assess- 
Kift  and  collecting  the  poor-rates  in  the  borough  of 
Kidderminster,  in  the  county  of  Worcester,"  com- 
poanded  with  the  overseers  for  the  said  borough 
for  the  poor-rates  of  the  above  houses  for  the  term 
of  one  year,  and  by  entering  into  such  composition 
only  one-half  the  amount  was  assessed  on  the  said 
^ses  and  garden  for  poor-rates  as  would  have 
>x^  assessed  thereon  if   the  8(ud  William  Jones 


had  not  entered  into  such  composition.  At  the 
expiration  of  the  year  for  which  such  composition 
was  entered  into,  and  down  to  the  month  of  July 
last  inclusive,  the  July  rate  being  made  and 
allowed  on  the  2i!nd  day  of  that  month,  the  over>- 
seers  continued  to  assess  the  said  house  and  garden 
on  composition,  although  the  said  Wm.  Jones  did 
not  enter  into  any  composition  agreement  with 
them  other  than  as  above  stated,  neither  did  be 
attend  any  meeting  of  the  overseers  for  the  purpose 
of  entering  into  any  other  composition  agreement, 
but  the  demand  made  by  the  overseers,  and  the 
receipt  given  by  the  collector,  stated  that  the  rotes 
were  composition  poor-rates.  Subsequently  to  the 
said  Wm.  Jones  entering  into  sudi  composition  as 
aforesaid,  and  previously  to  the  81st  July  1863,  he 
made  improvements  to  the  said  honsc  and  ganleii 
by  which  the  clear  yearly  value  was  rauied  to 
upwards  of  10/. 

The  said  Wm.  Jones  in  Uct.  186S— but  he  could 
not  state  the  precise  day — claimed  to  bo  rated  sepa- 
rately from  the  said  two  other  bouses,  and  to  the 
full  rate  for  and  in  respect  of  the  house  and  garden 
in  his  occupation,  for  the  purpose,  as  he  then  stated 
to  the  overseers,  of  "getting  his  vote ; "  but  he  did 
not  at  the  some  time  pay  or  tender  the  arrears  of 
rates  then  due.  The  overseers  did  not  alter  the 
rating  in  respect  of  the  said  house  and  garden  iii 
the  occupation  of  the  said  Wm.  Jones. 

The  composition  rate  laid  in  Oct.  1863  amounted 
for  all  three  houses  and  gardens  to  4a.  Sd. ;  there 
were  arrears  of  former  rates  brought  forward  of 
iL3s.0d.  The  total  rates  then  due  in  respect  of 
the  three  houses  were  iLSs.  6d. 

The  said  William  Jones,  subsequent  to  bis 
claiming  to  be  separatdy  rated  as  aforesaid  and 
previous  to  the  20th  July  in  the  present  year,  paid 
to  the  overseers  of  the  said  bwongh  the  sums  of 
10*.  and  1 2s.  6d,  making  together  11.  is.  6<£,  which 
was  more  than  sufficient  to  pay  all  rates  due  pre- 
viously to  the  5th  Jan.  last  in  respect  of  ttie  house 
and  garden  in  his  ovn  occupation,  but  at  the  time 
of  making  such  payment  he  did  not  state  or  specify 
to  what  rate  or  in  respect  of  which  Iioose  he  paid 
the  said  amounts,  and  the  collector  placed  tbo 
amount  against  all  the  rates  due,  namely,  1/.  8s.  tidL 

It  was  objected  on  behalf  of  the  said  Kicluu^ 
Powell  that  the  name  of  the  said  Wm.  Jones  should 
be  expunged  from  the  list  of  persons  entitled  to  vote 
in  the  election  of  a  member  for  the  borough  of 
Kidderminster  in  respect  of  property  occupied 
within  the  said  parish  of  Kidderminster  borough, 
inasmuch  as  he  had  not  been  rated  in  rosp act  of  such 
house  and  garden  to  all  rates  fur  the  relief  of  tlie 
poor  in  such  parish  of  Kidderminster  Iwraugh  made 
during  the  time  of  such  his  occupation  as  aforesaid. 

Secondly,  that  the  said  William  Jones  had  not 
paid  the  poor-rates  payable  from  him  previously  tt> 
the  5th  Jan.  on  or  before  the  20th  July  in  the 
present  year. 

I  held  that  the  said  William  Jones  was  rated  in 
respect  of  such  house  and  garden  to  all  rates  for  the 
relief  of  the  poor  in  such  parish  of  Kidderminster 
borough  made  during  the  time  of  bis  occupation, 
and  that  he  had  paid  the  poor-rates  payable  from 
him  previously  to  the  5th  Jan.  on  or  before  the  20th 
July  in  the  present  year,  and  accordingly  retained 
Ills  name  on  the  list  of  voters. 

The  said  Richard  Powell  having  given  notice  that 
he  was  desirous  to  appeal  from  my  decision,  I 
allowed  his  appeal. 

If  tlie  court  shall  be  of  opinion  that,  under  the 
circumstances  stated,  the  said  William  Jones  waa 
not  rated  in  respect  of  such  house  and  garden  to  all 
rates  for  the  relief  of  the  poor  during  the  timo 
aforesaid,  or  that  he  had  not  paid  the  poor-rates 
payable  from  him  previously  to  the  6th  Jan.  on  or 
before  the  20th  July  in  the  present  year^  then  the. 
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name  of  the  said  WillUun  Jones  Is  to  be  ezpanged 
from  the  list  of  raters,  and  the  register  of  Toters  is 
to  be  altered  accordingly. 

But  if  the  court  siiall  be  of  opinion  that,  under 
the  drcumstatices  stated,  the  said  Willhmi  Jones 
was  rated  in  respect  of  such  house  and  garden,  and 
had  paid  all  rates  payable  from  liim  preTioasly  to 
the  0th  Jan.  on  or  before  tiie  20th  July  in  the  pre- 
setit  fair,  Ae  register  of  rotei^  is  to  remain  un- 
sdtetei. 

Keane,  Q.C.  appeared  for  the  app.,  and  contended 
that  the  claimant  had  not  complied  with  the  requi- 
sitions of  sect  27  of  the  Beform  Act,  3  Will.  c.  45, 
as  he  had  not  paid  the  full  rate*.  He  also  lef etred  to 
17  000.2,0.88,8.4; 
Sae  r.  Gtorgt,  6  A.  &  E.  80£. 

KarOaJet,  Q.  C.  (it  Bmrke  with  him),  for  the  rcsp., 
was  not  call^  on. 

TSxLli,  C.  J.— It  seems  that  the  partjr  is  nted,  and 
we  should  assume  tlut  tJie  rate  was  a  v^d  rate,  and 
that,  as  Ms  name  has  been  upon  the  rate-book,  and 
any  objection  such  as  those  Mr.  Keane  has  aHuded 
to  might  have  been  set  right,  if  we  ean  taic^  the 
rtitc  printA  facie  to  be  valid  we  need  not  go  into 
thuse  questions  which  possibly  might  arise  if  it  were 
a  doubt  whether  the  party  was  rated.  Then,  has  he 
paid  bis  rate?  Now,  ^lere  was  mock  strength  in 
Mr.  Keane's  argument,  that  the  payment  ought  to 
be  appropriated,  and  if  not  appropriated  by  the 
payer,  tliat  the  receiver  has  a  right  to  appropriate  it. 
Actual  express  words  are  not  essential ;  the  thing 
nuiy  be  done  in  the  course  of  business,  or  hy  what 
one  may  call  a  tacit  expression  between  the  parties ; 
atid  though  there  is  very  little  to  found  on  observa- 
tion on  in  the  statement  of  the  case,  it  is  clear  to  my 
mind  that  the  resp.  desired  to  be  qualified ;  he  knew 
that  he  ought  to  pay  the  arrears  of  rates  in  order  to 
be  qualifl^  and  ho  did  pay  enough  to  pay  oif 
the  arrears,  but  he  did  nut  use  words  to  appropriate 
it  to  the  arrears.  I  cannot  say  that  there  is  a  great 
deal  as  a  question  of  fact  to  be  discussed  about  the 
matter.  It  s^pears  to  have  )>oen  ali  before  the 
i«vising  iMirrister;  he  has  given  attention  to  it, 
and  he  has  found  as  a  fact  that  the  party  had  so 
]iaid  as  to  redeem  the  qualification.  I  do  not  think 
tfait  he  was  disentitled. 

Btlss,  J. — 1  am  of  the  same  opinion.  The  rate 
is  primi  facie  good ;  at  all  events  it  is  only  rever- 
sible on  appeal.  With  respect  to  the  appropriation 
of  payments,  there  cannot  be  the  least  doubt  as  to 
the  intention  of  the  payer.  I  think  tlie  receiver 
knew  what  the  intention  of  the  payer  was;  but 
whether  tiiat  be  so  or  not,  there  is  at  least  evidence 
viously  to  the  5th  Jan.  last  in  respect  of  the  house 
and  garden  in  his  own  occupation,  but  at  the  time 
of  making  such  payment  he  did  not  state  or  specify 
to  what  rate  or  in  respect  of  which  bouse  he  paid 
the  said  amounts,  and  the  collector  placod  the 
amount  against  all  the  rates  due,  namely,  1/.  8<.  &d. 

It  was  objected  on  behalf  of  the  said  Richard 
I'oweli  that  the  name  of  the  said  Wm.  Jones  should 
be  expunged  from  the  list  of  persons  entitled  to  vote 
in  the  election  of  a  member  for  the  Irarough  of 
Kidderminster  in  respect  of  property  occupied 
within  the  said  parish  of  Kidderminster  borough, 
inasmuch  as  he  had  not  been  rated  in  respect  of  such 
house  and  garden  to  all  rates  for  the  relief  of  the 
poor  in  such  parish  of  Kidderminster  Imrough  made 
during  the  time  of  such  his  occupation  as  aforesaid, 
hat  he  had  p.iid.  The  revising  barrister  has  found 
that  he  had,  and  tluit  being  so,  it  is  impossible  for 
us  to  say  that  he  is  not  qualified, 

Elbatiho,J. — I  am  of  the  same  opinion.  Mr.Keane 
▼67  frankly  admitted  that  if  what  pawed  when  the 


resp.chumed  t»  be  rated  had  passed  vbta  lie  Hit 
the  rate,  there  could  have  t>een  no  doabt  that  lha» 
would  have  been  complete  evidence  of  an  ipim>{h- 
ation.  The  revising  barrister  does  not  find  whrt 
time  elapsed  l)etween  the  claim  and  the  pajvent, 
and  it  is  quite  consistent  with  all  the  facta  itated 
tliat,  in  truth,  the  same  Impression  may  have  beea 
in  tlie  minds  of  both  the  payer  and  the  receire  at 
the  time  when  the  payment  was  actually  made. 
There  was,  therefore,  strong  evidence  of  appropria- 
tion ;  and  the  revising  barrister  was  right 

Judgmmtfbr  tht  rap.  trtOi  cmb. 

Attorneys:  for  the  app.,  LawroKt  and  ilarlifr 
for  the  resp.,  //.  Smith. 


FDiwiitx  V.  BoAtManr. 

Election  lam — Borough  vote—(^l^iaaim — Oeaga- 
tion  of  premises  bv  a  person  not  offiU  agt—i  WiL 
4,  ft  fe,  «.  27—6  Vict.  c.  18,  ».  V). 

A  person  claiming  to  Be  placed  up»n  Ae  roister  ofvdm 
for  a  borougli,  as  luntng  been  an  occupier  far  tnlte 
calendar  montlis  of  premises  in  the  bormgi  in  lit 
manner  required  bi/  sect.  27  i^  the  Reform  Act 
(2  Will,  i,  c.  45X  need  not  liave  been  o/ tht  fuB  ay 
of  tu>entf-oae  t/ears  at  the  time  when  hu  occapatim(^ 
the  pretiuses  commenced,  it  being  suffideat  if  it  is  ^ 
full  age  when  he  implies  to  be  placed  igooa  m  rtgisif. 

Per  Erie,  C.  J. — Tie  question  which  a  reviting  iarriitti 
ha*  to  decide  for  himself,  whenever  a  perton  thim  ft 
be  placed  u^wti  the  register,  it  this,  "  ifm  ekellm 
were  now  going  on  woukt  the  ehrimOKt  be  It^d) 
qualified  to  vote  f " 

Case  stated  by  the  barrister  appointed  tu  nyat 
the  Ust  Of  voters  for  the  borough  of  Kiddermin»ter. 

At  a  court  held  before  me  for  the  revisioa  of  the 
list  of  voters  for  the  borough  of  Kidderminster, 
Frederick  Bradley  duly  claimed  to  have  his  name 
inserted  in  the  Ust  of  persons  entitled  to  vote  In 
the  election  of  a  member  for  the  borough  of 
Kidderminster,  in  rospeot  of  the  joint  oceuystiai 
of  a  foundry  and  premises  at  Clensmore,  in  the 
parish  of  Kidderminster  borough.  The  said  Biehtid 
Powell  duly  objected  to  the  name  of  the  taid 
Frederick  Bradley  being  inserted  in  such  list  of 
voters. 

The  said  foundry  and  premises  were  in  the  joint 
occupation  of  Frederick  Bradley  and  his  brother 
Samuel  Bradley  for  twelve  Calendar  montha  next 
previous  to  the  last  day  of  July  in  the  present  year. 

The  said  Frederick  Bradley  Attained  the  age  <' 
twenty-one  years  in  the  month  of  March  in  tke 
present  year. 

At  the  said  foundry  the  trade  or  business  d 
ironfounders  was  carried  on  under  the  firm  of  Jolia 
Bradley  and  Company. 

It  was  objected  on  behalf  of  the  said  Uicbaid 
I'owell  that  the  said  Frederick  Bradley^  name 
ought  not  to  be  inserted  in  the  list  of  voters  for  the 
parish  of  Kidderminster  Ixirough  inasmuch  as— 1. 
As  the  said  Frederick  Bradley  was  only  twewy-one 
years  of  age  in  MartHi  in  the  present  year,  he  omdd 
not  have  occupied  as  owner  or  tenant  Ac  wd 
foundry  and  premises  for  twelve  calendar  moBtlu 
previous  to  the  last  day  of  July  In  the  present 
year.  2.  The  said  Ftcdertck  Bradley  was  not  of 
full  age  during  the  whole  of  the  twdve  caleodar 
months  previously  to  the  last  day  of  July  in  tlie 
present  year. 

I  held  that  the  fact  that  the  said  Frederick  Biadlty 
had  attained  the  age  of  twen^-one  jtan  in  Mw^ 
last  did  not  preclude  him  fromoecopj^iiilttessia 
foandry  and  premises  for  twelve  caleadar  inoatks 
previous  to  the  lost  day  of  July  in  the  piesent  yw 
And  I  also  held  that  the  niinorilj  d  the  sM 
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Pow£ix  V.  Bbadlbt. 


[C.  1'. 


fNdenck  finullejr  during  a  porcioa  of  the  twelve 
«alendAr  nionths  previous  to  the  last  day  of  July  in 
the  present  year,  did  not  of  itself  constitute  a  dis- 
^uaUficktion  to  his  name  being  retained  on  the  list 
■it  voten^  and  I  therefore  retained  his  name  on  the 
Hitof  voters. 

Hie  said  Richard  Povrell  having  given  notice  that 
Iw  va«  desirous  to  appeal  from  my  decision,  I  allowed 
hiaa^eaL 

If  tha  court  shall  be  of  (pinion  that  the  said 
Frederick  Bradley's  having  attained  the  age  of 
t«*nty.one  yt»n  in  Maneh  last  did  preclude  him 
fnm  MBUpjiag  the  said  foundry  and  presmiaes  for 
twdva  calendar  months  pievious  to  the  last  day  of 
■  Jnly  in  the  preseBt  year  and  was  a  disqualiflcation, 
then  the  name  of  the  sud  Frederick  Brwlley  is  to  be 
-axponged  fram  the  list  of  voters  and  the  register  of 
Toten  is  to  be  altered  aoconiiagly. 

Bnt'if  the  oouct  shall  be  of  o^nian  that  the  said 
SMteriok  Bradley^  hariAg  attained  the  age  of 
twtnt3r-«ne  years  in  March  Utst  did  not  pieiclude 
him  from  occupying  the  said  foundry  and  premises 
for  the  time  ai>d  in  manner  aforesaid ;  and  that  the 
minority  of  the  said  Frederick  Bradley  during  a 
ipwiion  of  the  said  twelve  calendar  months  previous 
to  the  last  day  of  July  in  the  present  year  waa  not 
s  disqaaliflcatian,  the  register  of  voters  is  to  remain 
analteredt 

Kiaiu,  Q.  C.  speared  for  the  iipp.  and  referred  to 
2WiO.-l»c.-15,B.27; 
6  Vict,  0.  18« «.  40. 
Dedtur$t  v.  FeiOm,  7  H.  ft  Q.  182. 

KoTthht,  Q.  C.  {R.  Bourke  with  him)  appeared  for 
rtheiesp. 

£rIiE,  CJ. — I  think  in  this  oaae  that  the  revising 
bwiater  was/ right.  The  qnaliflcation  given  by  the 
S  Will.  4,  e,  46,  8.  27,  is  that  "  every  male  person  of 
fall  age,  and  not  ambject  to  any  legal  incaiMoity," 
wiw  ajurii  oeoupiy  the  proper  premises,  shall,  if  duly 
iQlistered,  be  entitled  to  vote.  It  is  by  the  proviso 
Jtqrided  that  "  no  a«eh  person  shall  be  so  registered 
in  any  year  uuless  he  shall  have  occupied  such 
Kimiaet  tot  twelve  calendar  months  previous  to  the 
bat  day  of  July  in  such  year."  The  person  entitled  to 
vote  Biwl  be  of  full  -age  at  the  time  when  he  claims 
to  vote.  By  the  statute  I  am  about  to  refer  to,  he 
mnst  be  equally  of  fuU  age  at  the  time  when  he 
lilainw  to  be  put  upon  the  register ;  but  does  the 
•tetote  enact  that  he  mast  be  of  full  age  at  the  time 
when  the  twelve  months  began  to  run,  during  which 
ke  must  have  occupied  the  property  that  qualifies 
him?  I  think  that  the  statute  intended  no  such 
thing ;  and  though  it  has  put  in  the  words  "  every 
male  person  of  fnll  age,  and  not  subject  to  any  legal 
inc^tteity,  who  tiau  ocenpy  within  such  city  or 
homi^  Bjxl  as  owner  or  tenant,  any  house,  &c.,  of 
the  yearly  value  of  not  less  than  lol,  shall,  if  duly 
rsgiatered,  &&,  be  entitled  to  vote,"  the  meaning  of 
that  is  «  who  thall  htve  oocni»ed,"  and  the  proviso 
is,  *'  that  no  aoch  person  shall  be  so  registered  in 
eny  year  unless  he  shall  have  occupied  such  nre- 
nises  as  aforesaid  for  twelve  calendar  months," 
where  I  think  that  "aach  person"  means  nuhi 
petson  of  full  age,  without  any  legal  incapacity 
ot  tke  time  iff  chiming  his  wtei  and  I  think  that 
this  stsUite,  2  Will.  4,  c.  45,  ought  to  be  con- 
(tmed  tc^ether  with  the  6  Vict.  c.  18,  s.  40,  and 
tilat  statute  makes  perfec^tly  clear  the  idea  that 
vas  in  my  mind,  namely,  that  the  question  for 
te  reviung  barrister  is  the  question  whether,  at 
the  tine  w^n  tbe  claimant  clums  to  be  put  upon 
the  register,  he  would,  if  au  electi(m  was  b«ang  held, 
bs  a  party  qualified  to  vote  according  to  the  proper 
^Ivaription.  Really  and  teuly  the  revising  barrister 
was  snbatitated  for  a  discussion  at  the  polling  booth, 
JMnuH  txtapli,  whether  the  party  was  qualified  or 


not.  The  words  of  sect.  40  of  the  6  Vict  c.  18,  aru 
that  the  revising  barrister  "shall  expunge  thu 
name  of  every  person  whose  qualification,  as  8tate<l 
in  any  list,  shall  be  insufBcient  in  law  to  entitle 
such  person  to  vote."  That  makes  the  revising 
barrister  imagine  to  l^imself,  that  an  election  is 
going  on  and  that  a  vote  is  tendered,  and  he 
must  ask  himself,  "Is  the  claimant  entitled 
according  to  the  description  here  given?"  That 
part  of  the  section  relates  to  qualification  by 
property.  But  then  you  come  to  the  objections  and 
the  striking  out  The  same  idea  is  presented  in 
respect  of  fnll  age,  "and  in  case  the  same  (qualifi- 
cation) shall  not  be  proved  to  the  satisfaction  of  such 
barrister,  or  in  case  it  shall  be  proved  that  such 
person  was  then  (that  is  at  the  time  of  making  up 
the  register)  incapacitated  by  any  law  or  statute 
from  voting  in  the  election  of  members  to  serve  in 
Parliament  such  barrister  shall  expunge  the  name 
of  every  such  person  from  the  lists."  I  will  imagine 
an  election  being  held ;  a  party  comes  up  claiming 
to  have  his  name  put  on  the  register ;  the  revising 
barrister  has  a  right  to  ask  him,  "Areyouof  foliage?" 
if  the  party  ia  incapacitated,  he  is  ordered  to  expunge 
the  name,  and  tlrarefora  it  conies  to  this,  no  man 
shall  be  put  upon  the  register  until  he  proves  his 
capacity  to  vote  if  an  election  were  going  on ;  and 
theisfore  it  is  clear  to  my  mind  that  what  the 
laegislatnre  intended  waa,  that  those  who  are  «f  full 
age  at  the  time  of  an  eliaction,  and  have  the  ether 
requisites,  shall  be  entitled  to  give  their  votes.  Upon 
the  construction  contended  for  on  beh^  of  the 
app.  in  this  case  it  would  create  a  disability — that 
the  party  could  not  Vote  till  twenty-two  years  old ; 
whereas  the  Legislature  has  for  a  long  time  con- 
sidered that  a  man  is  of  age  at  twenty-one, 
and  of  fnll  capacity  for  the  enjoyment  of  tul  his 
rights. 

BvLEB,  J. — ^I  am  of  the  satne  opinion.  Tl^e  statute 
7  &  8  WUl.  3,  c  23,  s.  8,  enacts,  whatever  the 
common  law  may  be,  that  infants  shall  not  vote^ 
and  shall  ilot  be  elected.  That  makes  the  votes  of 
infants  void,  and  subjects  elected  infants  who  pro- 
Bume  to  sit  in  Parliament  to  very  aerioua  penalties. 
Now,  we  ought  not  unless  we  are  obliged,  to  extend 
the  time  of  legal  incapacity  beyond  the  term  of 
twenty-one  years,  reckoned  at  the  time  of  voting. 
Of  the  questions  which  can  be  asked  at  the 
election,  the  question  relating  to  the  voter's 
majority  is  not  one :  and,  therefore,  it  is  abso- 
lutely necessary  that  ne  should  be  OE  full  age  at 
the  time  of  registration.  Now,  we  are  asked,  with- 
out any  necessity  (as  it  seems  to  me),  to  strain  the 
words  of  the  Act  ol  Parliament,  and  go  further  and 
say  that  on  the  true  construction  of  sect  27,  he 
must  have  been  of  age  from  the  commencement  of 
the  occupation  which  confers  on  him  the  qualifica- 
tion. ,  The  words  are,  "  every  person  of  full  age, 
who  shall  occupy," — that  is,  as  my  Lord  has  pointed 
out  "  who  shall  have  occupied  for  twelve  months." 
Now,  he  u^y  occupy  for  twelve  months  under  two 
categories,  either  ^  which  would  fall  within  the  Act 
of  Parliament  He  may  have  occupied  for  twelve 
months,  being  during  the  whole  or  part  of  the  time 
under  age,  which,  I  apprehend,  would  be  within 
the  words  of  the  Act  ot  Parliament  and  he  may 
have  occupied  for  twelve  months,  being  during  the 
whole  time  of  full  age.  It  seems  that  th^  conten- 
tion of  the  counsel  for  the  app.  is  this,  that  he 
must  insert  this  additional  qualification,  "  being  of 
full  age  during  the  whole  Ume  of  such  occupation." 
There  is  no  necessity  to  do  that  in  order  to  give  a 
sensible  construction  to  the  Act  of  Parliament.  As 
I  said  before,  the  other  construction  seems  to  be  the 
natural  one,  and  it  is  not  followed  by  the  conse- 
quence of  extending  the  period  of  nonage  from  the 

age  of  twenty-one  to  twenty-two. 
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Smith  v.  Foreman. 


[C.  P. 


Keatikc,  J.— I  am  of  the  same  opinion.  Tlie 
only  difficulty  I  had  in  this  case  was  as  to  how  far, 
if  Mr.  Keane's  argument  were  not  to  prevail,  an 
infant  could  be  kept  off  the  register  who  had  occu- 
pied for  twelve  months ;  but  the  40th  s,^tion  of  the 
C  Vict.  c.  18,  to  which  Mr.  Keane  referred,  and 
which  my  Lord  commented  on,  has  removed  any 
difficulty  I  felt  upon  the  subject.  Therefore  I  think 
the  revising  hamster  was  right. 

Judgment  far  the  reap. 

Attorneys:  for  the  resp.,  Lawrence  and  Markhi/; 
for  the  app.,  //.  Smitlu 


TImrttlai/,  Jan.  12,  1865. 

Smttk  (app.)  V.  FoRKMAN  (resp.) 

Election  law — County  frandase — QftalUication — Rental 
of  50/.  —  Joint  occupancy — Tctcktng  of  rents  of 
different  teneinenta—'l  WiU.  4,  c.  25,  ».  20—6  Vict, 
c.  18,  «.  73. 

A  person  daiining  a  county  vote  occupied  hmd  at  an 
annual  rental  of  iOL,  and  occupied  other  bmd  in  the 
same  coitnty  held  of  the  lame  landlord,  but  under  a 
different  tenancy,  at  the  annual  rental  of  (HI.  jointly 
Kith  another  pertom.  He  claimed  to  add  the  moielv 
of  the  latter  rent  to  the  rent  for  vhich  he  was  eohly 
liable,  in  order  to  gain  a  qucUiJicathn  for  the  county 
franddte  a»  paying  rent  to  a  greater  amount  than  601.: 

Held,  that  neitlier  by  the  Reform  Act  rmr  the  Registra- 
tion Act  was  he  (jualified  to  vote,  and  that  nothing  in 
those  Acts  authorised  the  tacking  together  of  rentals 
for  which  he  was  solely  andjotntbf  limk,  so  as  to  malx 
a  gross  rental  sufficient  to  confer  a  qualification. 

At  »  court  holden  at  Ashford,  in  the  eastern 
divisitm  of  the  county  of  Kent,  on  the  30th  Sept. 
18G4,  for  the  revision  of  the  list  of  voters  for  the 
parish  of  Braybonme,  Henry  George  Allen  duly 
objected  to  the  name  of  John  Bolfe  being  letauicd 
on  the  list  and  register  of  voters  for  the  said 
parish. 

The  facts  of  the  case  are  these : — 

The  name  of  John  Kolfe  appeared  on  the  copy  of 
the  register  of  persons  entitled  to  vote  as  follows : 
"John  Holfe,  West  Brayboume,  occupation  of  house 
and  land.  West  Brayboume;"  and  his  name  had  stood 
in  the  register  thus  for  several  previous  years.  John 
Itolfc  had  during  the  qualifying  period  and  for 
several  previous  years  occupieK]  solely  as  tenant  a 
house  and  land  at  West  Brayboume,  for  which  he 
■was  boni  fide  liable  to  a  yearly  rent  of  40/.  He  had 
also  occupied  during  the  qualifying  period,  and  for 
several  previous  years  as  tenant  jointly  with  his  father, 
under  the  same  landlord,  other  lands,  three-fourths 
of  which  were  also  in  West  Brayboume,  and  about 
one-fourth  in  a  neighbouring  parish,  also  within  the 
said  eastern  division,  for  which  he  and  his  father 
were  bond  fide  liable  to  a  rent  of  64/.  per  anunm. 
The  hiring  of  these  latter  named  lands  was  at  a 
different  and  subsequent  period  from  the  hiring  of 
the  first-Aientioned  house  and  land,  of  which  John 
was  sole  tenant. 

I  decided  that,  inasmuch  as  the  occupation  and 
holding  of  the  joint  tenant  is  per  tout  as  well  as  per 
■mi,  and  that  John  Rolfe  was  actually  bona  fide  liable 
to  pay  to  one  landlord  a  yearly  sum  as  rent  exceed- 
ing ML,  that  is  to  say,  40/.  for  his  sole  occupation, 
and  32/.  at  least  as  his  bond  fide  share  of  the  rent 
of  the  joint  occupation,  for  the  lands  and  other 
tenements  holden  and  occupied  by  him  as  aforesaid, 
he  was  entitled  to  be  retained  on  the  same  list  and 
register  of  voters  by  virtue  of  the  20th  section  of 
2  Will.  4,  c.  25,  which  enacts  that  "  every  male  per- 
son of  full  age  who  shall  occupy  as  tenant  any 
lands  or  tenements  for  which  he  shall  be  bona  fide 


liable  to  a  yearly  rent  of  not  less  than  60L  shiU  be 
entitled  to  vote,"  and  I  retained  his  name  on  tlvr 
register  and  list  of  voters  accordingly. 

If  the  court  shall  be  of  a  contrary  opinioii,  tlte 
name  of  John  Holfe  ought  to  be  expunged  from  tbe- 
said  register  of  voters  for  the  eastern  divisioo  of 
Kent. 

Henty  G.  Smith,  on  behalf  of  Henry  Oeotge 
AUen,  was  the  app.  from  this  decision,  and  F. 
Foreman,  on  behalf  of  J.  Rolfe,  was  the  resp. 

R.  Bourke  appeared  for  the  app.— The  two  renu 
paid  by  the  claimant  cannot  be  joined  togeUierso  u 
to  make  up  50/.  He  pays  40/.  for  rent  within  the 
provisions  of  the  Reform  Act,  and  32/L  for  rent 
within  those  of  the  Registration  Act,  as  he  is  aole 
tenant  of  lands  at  40/.  and  joint  tenant  of  lands  at 
C4/.  The  case  differs  only  from  Gaddn/  v.  Barrtic, 
I  Lntw.  142,  inasmuch  as  in  that  case  the  propeitiei 
were  held  under  different  landlords.  lu  tins  cue 
they  are  held  of  the  same  landlord.     He  referred  to- 

1  ft  2  Will.  4y  c.  25  (the  Keform  Act),  s.  20; 

6&6  Vict.  0.  18  (the  Regiatntion  Act),  s.  7S. 

Hannen  (Underdown  with  him)  for  the  resp.— No- 
reason  can  be  given  why  the  I^egisUture  shouU 
prevent  a  man  from  tacking  two  single  holdinf^ 
held  under  the  same  landlord.  It  has  never,  how- 
ever, been  decided.  Elliot,  in  his  book  on  Registn- 
tion,  says  that  revising  barristers  have  differed  in 
opinion  on  the  subject.  It  has  been  decided  uixltri 
local  Act  requiring  a  certain  rental  to  give  a  quilii- 
cation  for  voting  that  the  rentals  of  separate  l«ae- 
ments  may  be  ta^-ked  i 

S.y.The  Ckurchwardeni  of  St.Pttncras,  lA.lt  KDr 

Ebl£,  C.  J.— I  think  that  the  decision  of  the 
revising  barrister  in  this  case  was  wrong.  The 
qnaliflcation  given  under  the  Reform  Act  is  i  rent 
of  50/.  The  claimant  pays  a  rent  of  40t,  and  he 
cannot  qualify  without  the  aid  of  the  B^itit- 
tion  Act,  6  Vict.  c.  18,  which  provides  for  the 
qualification  of  persons  occupying  jointly.  TIk 
words  which  give  that  qualification  are  precisely 
limited,  and  I  do  not  ^fcel  myself  at  liberty  to  ay 
that  any  qualification  arises  out  of  a  state  of  thing* 
not  mentioned  by  the  words  of  the  enactment. 
"  where  any  such  lands  and  tenements  shall  be 
jointly  rented  and  occuined  by  more  persons  thu 
one,  each  of  such  joint  occupiers  shiJl  be  entitled 
to  be  registered  and  vote  in  such  election  as  Is* 
aforesaid  in  respect  of  the  lands  and  tenements 
so  jointly  rented  and  occupied,  in  case  the  yearly 
rent  for  which  they  shall  be  bond  fide  liable  in 
respect  of  such  lands  and  tenements  shall  be  of  sn 
amount  which,  when  divided  by  the  number  of  suA' 
occupiers,  shall  give  a  bond  fide  rent  of  not  less  this 
60/.  for  each  and  every  such  occupier,  but  not  other- 
wise." Now  the  claimant  occupied,  jointly  with  his 
father,  another  tenement,  for  whirfi  they  together 
were  liable  for  64/.,  and  the  claim  is  to  have  32/  d 
the  jointly-rented  premises  added  to  40t,  and  so  to 
make  up  the  50/.  But  the  words  of  the  statute  do 
not  authorise  the  junction  of  these  two  rents.  If 
he  claims  under  the  qualification  given  to  the  joint 
occupants  he  must  show  a  joint  occupation  giring 
to-  each  of  the  joint  occupiers  50i  If  they  h»«e 
each  less  than  50/.  the  statute  says  they  shall  not 
be  qualified.  I  do  not  pretend  to  fathom  the  inten- 
tions of  the  liCglslature  further  than  the  dear  words 
of-  the  enactment  guide  me.  The  flrst  statute  s»y«, 
if  you  are  a  tenant  for  50i  you  may  t***!^ 
second: '  says,  if  you  are  a  joint  tenant,  and  hoU 
100/;  jointly  with  another  person,  then  each  of 
you  may  vote ;  but  unless  the  joint  h(4ding  is  nn* 
as  to  give  every  one  of  the  joint  holders  S^*}!* 
you  are  not  entitled.  It  may  be  that  the  dilfcwy 
of  adding  the  separate  rent  to  the  MportiwaaL 
Digitized  t,  "-■jr-.^'i.jwW. 
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of  a  joint  teoaacj  might  be  expected  to  create  con- 
luiioii;  but  I  do  not  pretend  to  fathom  the  in- 
tcntioDs  of  the  Legislature.  It  seems  that  the 
clumaat  is  nnqualifled  under  either  of  the  statutes, 
and  that  the  revising  barrister's  decision  is  wrong, 
and  must  be  reversed. 

Williams,  J. — I  am  entirely  of  the  same  opinion. 
It  seems  to  me  impossible  to  come  to  any  other  con- 
closion  upon  the  language  employe<l  in  the  73rd 
section  of  the  Registration  Act,  and  upon  the  ordi- 
nary construction  of  the  words  used. 

WiLLKS  and  Keatino,  JJ.  concurred. 

Judgment  far  the  app. 

Attome/  for  the  app.,  H.  Smit/i. 

Attorney*  for  the  reap.,  Amory,  Draoers  and 
Smith. 


Jan.  13  and  14,  I860. 

Flatchek  v.  Boodlg. 

/tales — Ptmment  by  incoming  tenant  of  proportionate 
part  of  a  rate— 17  Geo.  2,  c.  88,  »."12— 2  WilL4, 
e.  45, «.  27. 

A,  entered  on  the  occupation  of  tome  premises  in  a  borough 
before  the  1st  Aug.  1863,  and  claimed  in  reaped  of 
the  tame  to  be  registered  as  a  101.  householder.  The 
outgoing  tenant  left  part  of  a  rate,  which  was  made 
in  April  1863,  and  extended  to  Sqttember,  unpaid; 
mither  did  A.  pay  it,  as  it  was  not  demanded  of  him; 
neither  teas  his  name  inserted  in  the  rate ;  he,  however, 
piad  the  subsequent  rates,  which  were  made  half- 
yarfy: 

fftU  ( Williams,  J.  dissentients'),  notwithstaudtng  tlie 
18<A  secttOK  ofn  Geo.  2,  c.  38,  whicli  enacts  that  the 
inoomiag  tenant  it  liable  to  pat)  apn^portionate  part 
of  sack  rate,  and  the  'ilthof  'i  Will.  4,  c.  45,  which 
enacts  that  no  householder  shall  be  registered  unless 
he  has  paid  all  rates  payable  from  him  in  respect  of 
the  premite*  for  which  he  clcums  ;  that,  as  he  had  no 
notice  from  the  parish  officers  to  pay  the  proportionate 
part  of  the  rate  of  April  1868,  it  was  not  payable 
from  him  within  the  meaning  of  the  27th  section,  and 
that  he  was  entitled  to  be  registered. 

This  waa  a  consolidated  appeal  from  the  revising 
barrister  of  the  borough  of  Cheltenham. 

J.  Flatcher  duly  objected  to  the  name  of  James 
Barrington  being  retained  on  the  list  of  voters  for 
the  borough  of  Cheltenham,  on  the  ground  that  a 
portion  of  the  poor-rate  for  the  qualifying  year  had 
not  been  paid.  It  was  'proved  before  the  revising 
barrister,  that  the  poor-rates  of  the  parish  in  which 
the  qualifying  premises  are  situated  are  made  half- 
yearly  ;  and  that  one  was  made  in  April  1863, 
which  extended  to  the  following  September,  when 
another  was  made  which  extended  to  March  1864, 
in  which  month  a  new  lato  was  made,  which  is  the 
existing  rate. 

The  voter  went  into  occupation  of  the  qualifying 
premises  prior  to  Aug.  1,  1863,  but  paid  no  portion 
of  the  rate  then  in  existence,  which  was  not 
demanded  of  him,  neither  was  his  name  inserted  in 
that  rate. 

It  was  contended  against  the  voter,  that  inasmuch 
as  2  Will.  4,  c  45,  s.  27,  requires  the  payment  of  all 
rates  payable  from  the  voter,  he  should  have  gone 
to  the  orerseers  and  paid  his  portion  of  the  April 
1868  rate,  to  which  he  was  rendered  liable  by  17 
Gea  2,  c.  S8,  s.  12,  and  if  any  dispute  had  arisen 
as  to  the  amount  they  could  have  had  it  settled 
by  the  justices  in  the  manner  provided  by  that 
section,  and  the  voter  having  failed  to  adopt  this 
cooiae,  be  waa  disqualified,  for  the  omission  was  not 


remedied  by  any  provision  in  the  Registration  Acts, 
as  6  &  7  Vict.  c.  18,  s.  75,  only  applies  to  a  mis- 
nomer, or  inaccurate  or  insufficient  description. 

The  revising  barrister  held  that,  as  the  Act  of 
Geo.  2  does  not  say  that  the  incoming  tenant  shaU 
pay,  but  only  that  he  shall  be  liable  to  pay,  and  as 
his  proportion  which  he  is  so  liable  to  pay  must 
before  he  can  pay  it  be  first  ascertained  either  by 
agreement  between  the  parties,  or  in  case  of  dispute 
by  the  decision  of  two  or  more  justices  of  the 
peace,  and  as  by  6  Vict.  c.  18,  s.  75,  a  person  in 
other  respects  qualified  shall  be  considered  as 
having  paid  all  rates  when  he  shall  have  ban&Jide  paid 
alt  sums  of  money  which  he  shall  have  been  called 
upon  to  pay  as  rates,  therefore  an  unascertained 
proportion  which  the  voter  had  never  been  called 
upon  to  pay  was  not  such  a  rate  as  had  become 
payable  from  him  in  respect  of  the  qualifying  pre- 
msses  within  the  meaning  of  2  Will.  4,  c.  45,  s.  27^ 
and  he  overruled  the  objection  and  retained  the 
name. 

If  the  court  should  be  of  opinion  that  the 
revising  barrister  was  wrong,  the  name  of  J.  Bar- 
rington  was  to  be  expunged  from  the  list.  There' 
were  three  other  cases  in  which  the  same  point  was 
raised,  which  were  consolidated  with  this  case. 

Sect.  12  of  17  Geo.  2,  c.  38,  recites  that  "persons 
frequently  remove  out  of  parishes  and  places  with- 
out paying  the  rates  assessed  upon  them,  and  other 
persons  do  enter  and  occupy  their  houses  or 
tenements  part  of  the  year,  by  reason  whereof  great 
sums  are  annually  lost  to  such  perishes,"  and 
enacts. 

That  when  any  peraon  or  peraon*  iihiill  come  Into  or 
occapy  soy  boam,  Und.  tenement,  or  hereditament  or  other 
premises,  out  of  or  from  which  say  other  peraon  aeaessed 
sbaU  be  removed,  or  which  at  ihe  time  of  making  such  rats 
was  empty  or  wtoocnpled,  that  then  every  penon  so  remov- 
ing from,  and  every  peraon  so  coming  into  or  occupying  the 
■•me,  shall  be  liable  to  pay  to  Ruch  rate  in  proportion  to  ths 
time  that  such  person  oconpled  Uie  same  respectively  to  tta» 
same  manner  and  under  the  like  penalty  of  diatreHS  ai  if  aneh 
person  so  removing  had  not  removed,  or  Hnch  person  ao 
coming  in  or  occupying  had  been  originally  rated  ana  assessed, 
in  Buch  rate,  which  said  proportion  shall,  in  case  of  dispute, 
be  aaoerlalued  by  any  two  or  more  of  His  Majesty's  JusUcas  oi 
the  peace. 

Sect.  27  of  2  Will.  4,  c.  45,  which  confers  a  vote 
upon  the  occupier  of  a  house,  &C.,  of  the  annual 
value  of  lot,  if  duly  registered,  provides  that 

No  such  person  shall  be  lo  registered  in  any  year  unleaa  ancb 
person  iball  have  been  rated  In  respect  uf  snch  premises  to  all 
rates  for  the  relief  of  the  poor,  ^a..  or  unless  he  shall  have  paid 
on  or  before  the  Wth  day  of  July  in  such  year  all  the  poor's 
rates  andaasesaad  taxes  which  shall  have  become  payable  from 
him  In  respect  of  such  premises  previously  to  the  sixth  day  at 
April  then  next  preceding.  , 

Sect.  75  of  6  Vict,  c  18,  after  reciting  2  WilL 
4,  c.  45,  and  that  doubts  had  arisen  how  far  any. 
misnomer  or  inaccurate  or  insufficient  description  in 
a  rate  of  the  person  occupying  any  such  premises  as 
in  the  said  recited  Acts  are  mentioned,  enacts 

That  where  any  person  shall  have  occupied  such  premises  aa 
in  the  said  recited  Acts  are  mentioned,  for  twelve  calendar 
months  next  previous  to  the  lost  day  in  July  in  any  year,  and 
such  person  being  the  person  liable  to  be  rated  for  such  pre- 
mises, shall  have  been  bond  flde  called  upon  to  pay  in  rospect 
of  such  premises  ^  rates  made  for  the  relief  of  the  poor  in 
such  parish  or  township,  during  the  time  of  such  his  occupa- 
tion so  required  as  aforesaid,  and  such  person  shall  have  tnnA 
fidt  paid,  on  or  before  the  twenUeth  day  of  Jnly  in  such  year, 
all  sums  of  money  which  he  shall  have  been  called  upon  to 
pay  as  rates  in  respect  of  such  premises  for  one  year  pre- 
viously to  the  sixth  day  of  April  then  next  preceding,  such 
person  shall  be  considered  as  having  been  rated  and  paid  all 
rates  in  respect  of  such  premises  within  the  meaning  of  ths 
said  recited  Act,  and  be  entitled  to  be  registered  hi  respect  of 
the  same  in  any  year;  any  misnomer  or  inaccurate  description 
in  any  rate  of  Uie  person  so  occupying  or  of  the  premises  uccu  - 
pled  notwithstanding. 

Dowdeswell,  for  the  app.,  contended  that  the  statute, 
of  17  Geo.  2,  c.  38,  created  a  liability  to  pay  such 
proportion  of  the  existing  rate  as  the  outgoing 
tenant  had  not  paid  from  the  termination  of  hia 
tenancy,  and  that  this  pr^^^tgoi^j^t^Ji^jmsi^be' 
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piUd,  it  w;is  payable  by  the  claimant  under  suet.  27 
of  the  lieform  Act,  and  he  was  bound  to  pay  it  in 
order  to  be  entitled  to  vote.  If  he  did  not  know  the 
proportion,  it  was  easy  for  him  to  hare  ascertai^ied 
)t  and  then  tendered  the  amount  to  the  parish  officer, 
and  then,  in  case  of  dispute,  he  could  have  had  the 
Stmonnt  settled  by  the  justices.    He  cited 

BUhjip  V.  Smedley,  2  C.  B.  90 ; 

Ford  V.  SmedlfU.  12  C.  H.  622  ; 

Jfms  V.  IMtfitld,  7  M.  &  G.  72. 

QtiHfMl  Fonter,  for  the  rcsp.,  oonteadad  that  no 
part  of  the  existing  iiate  was  payable  by  the  iacom- 
ing  teuant  until  a  demand  had  beea  made  upon  him 
of  ^  proportioante  amount  of  the  existing  i»te  to 
v)iu;lt  he  was  liable.  That,  oo  a  demand  boing 
made,  then  the  sum  demanded,  if  sot  disputed, 
liepaine  an  existing  debt, "  payable"  by  the  incomlog 
tenant.  If  disputed,  two  justices  were  to  ass^s  the 
aipount  to  be  paid,  which,  when  "  assessed,"  but  not 
ba(ore,  uould  be  enforced  by  distress- warrant,  if 
payment  were  refused.  That  the  incoming  tenant 
CQ^ld  not  know  what  amount  wa*  his  proportion  of 
tli^' existing  rate  until  a  demand  was  made ;  fot  the 
outgoing  tenant  might  have  paid  the  wbole,an4.rat<^ 
wene  irregular  as  to  tbe  periods  when  they  were  made, 
differed  in  their  amount,  and  were  d^e  wliea  made ; 
tb^  were  not  on  the  same  footing  as  assessed  taxes, 
for,  ,04  Maule,  J,  pointed  out  in  Ford  v.  Simdkv, 
th^  were  ascertained  in  amount,  and  were  maoe 
t^yiMe  quarterly.  That  even  if  tbe  unascertained 
aqiAV»>t  which  a  man  was  liable  to  pi^y  was  a  sum 
<'payablei  from  him"  within  t^e  :27th. section  of  the 
Beform  Act,  it  was  nerertheless  cured  by  tbe  75th 
pection  of  6  Vict,  c  18. 

DfnadvioeB  replied. 

Bkls,  C.  J. — In  this  case  the  question  for  the  con- 
fideration  of  tbe  court  is,  whether  the  claimant  is 
disqaalifled  from  voting  by  reaaoo  of  the  noik- 
payment  of  rates  which  have  become  payable 
from  him  in  respect  of  the  qualifying  premises. 
The  facts  are,  tbat  the  claimaot  came  into  pos- 
•esnoa  before  Aug.  1868,  and  that  the.cttstom  in  the 
perish  was  to  make  rates  half-yearly.  The  cbumant 
bas  paid  ail  the  rates  during  the  time  of  his  occupation 
<(  the  premises,  but  some  portion  of  tbe  rate,  from 
April  to  Oct.  1868,  was  left  unpaid ;  and  it  is  con- 
tmded  that  portion  liad  become  payable  from  him 
iriUiin  2  Will.  4,  c.  45,  s.  27,  by  virtue  of  17 
Oea  2,  c.  88,  s.  12.  In  this  case  some  arrear  of  that 
nte  had  been  left  unpaid  by  the  outgoing  tenant, 
but,  until  the  sitting  of  the  reviving  barrister,  the 
claimant  believed  that  everything  due  from  him  had 
been  paid.  Mr.  Dovdeswell  contends  that  there 
was  a  liability  to  pay  under  the  statute  of  Geo.  2, 
and  that  the  rate  was  "payable  from"  the  claimant 
by  virtue  of  that  statute ;  but  I  take  the  words  of 
the  12th  section  of  that  statute  to  mean  that  the 
4;laimant  was  subject  to  be  made  liable  to  pay  a  pro- 
portion of  the  rate,  and  not  that  he  was  primuily 
liable.  It  was  not  a  liability  of  which  the  olaimMit 
hod  a  means  of  knowledge.  The  amount  depended 
bn  a  contingency,  because  the  outgoing  tenant 
might  have  paid  the  rates  beyond  the  time  that 
be  was  in  occupation,  and  until  the  claimant  had 
been  coiled  upon  to  make  good  the  default  of 
the  outgoing  tenant  to  pay  the  whole  rate,  I  think 
that  amount  was  not  "  payable  "  by  him,  and  that  he 
Was  not  disqualified  under  the  27th  section  of  the 
Befomi  Act.  The  words  in  that  proviso,  "payablefrora 
him,"  in  my  opinion  involve  the  idea  of  a  definite 
sum  payable  in  pnatnti,  of  which  he  has  been  guilty 
of  some  default,  and  it  was  not  a  sum  which  the 
claimant  hod  no  possibility  of  ascertaining  till  callal 
Upon  to  pay  it.  The  words  in  the  section  are  "  pay- 
able from  him,"  not  "  in  respect  of  what  he  'shall 
have  become  liable  to,"  but  in  respect  of  "  what 


shall  have  become  payable,"  and  until  the  cwtia- 
gent  amount  of  his  liaiiility  had  bees  ascerlaiiatsi 
he  could  not  know  what  was  payable  from  him.  The 
proviso  takes  away  the  franchise  in  case  the  (bumsnt 
bas  not  borne  his  share  of  tlie  public  burden  m- 
posed  by  poor-rates  and  assessed  taxes.  Batjioar 
rates  differ  totally  from  assessed  taxes,  the  Ittttr 
being  payable  ^t  certain  periods  and  of  cotsis 
amounts,  whereas  the  extent  of  the  poor-rates  cssr 
not  be  foreseen,  as  they  are  laid  according  t«  the 
requirements  of  tbe  parish,  and  in  some  cases  i 
peremptory  mandaam  m^y  be  made  by  tbe  Qt.  B.  to 
make  and  pay  them  forthwith ;  they  ore  due  the 
instant  the  rate  is  cpmplete.  This  rate,  too. 
is  variously  paid ;  by  tbe  wealthy,  at  any  tiaie  th 
coll^Qtor  choose*  to  call  for  it;  from  the  poorn 
it  can  be  obtained.  Nob^y,  therefore,  eon  telLwhat 
bos  been  left  unpaid  by  the  outgoing  tenant.  It 
might  be,  if  tbe  tenant  itcrc  rated  at  one  rinlEnria 
the  pound,  and  the  rate  was  collected  weekly,  thsl 
the  sum  might  be  a  halfpenny  per  week,  and  0r 
outgoing  tenant  might  have  left  an  arrear  <i  oalj 
a  week  or  so ;  was  the  eleotioa  agoot  to  be  aide  ts 
disfranchise  the  incop^iing  tenant .  because  time 
trifling  sums  bad  not  been  paid,  and  of  which  hr 
cpuld  know  nothing?  It  i«  dear  to  my  miiid^ 
the  pn)portionate,amo»nt  of  thp  rate  never  bwiw 
"payable"  until  the  amount  was  ascertained^  is" 
think,  therefore,  tliat  the  revising  barriirter  nt 
right  in  bis  decislpB. 

WiLLUHs,  J.— I  hat*  tbe  mtafortune  to  dfc 
wtth  ttie  rest  of  the  conrt.  The  franchise  ■mtmk 
rabjbeet  to  certain  conditions,  one  of  which  wM  *« 
the'  ptatty  claiming  to  vote  khall  bave  pud,  Mr 
tl^e  50th  July,  tbe  poor-rates  wbksh  sh^Ol  Kit 
beeome'  payable  from  him  in  respect  of  tbjiv- 
mises ;  and  the  question  is,  bas  the  claimant  MBM 
that  oonditida?  It  aippMis  to  me  that  keiktrjHt 
Under  tbe  statute  of  Oeo.  8,  the  ineoaun^  teniat  ii 
liable  to  pkj  bis  pertion  (rf  tbe  eristing  zat^aadlhi 
4ilMti(m  i^  what  pioportiaaate  amouBt  is  fV*^ 
by  bim  ?  It  is  said  that  It  is  not  parable  ij  khi, 
because,  whether  be  te  liable  to  pay  a^y  pK> 
amount  depends  «n  a  variety  of  dtcumstaMMM* 
ascartaiBM,  and  untU  thcry  are  ascertained  M  r«^ 
tieular.  ainoaBt  ia  payable.  But  the  ststatt  cf 
Geo.  2  say*  he  i«  "liaU*  to  pay,"  m**  I« 
of  opinion  that  he  is  liable  to  pay  a  sora  vha 
becomes  payable  within  the  meaning  of  theWth 
section  of  the  Reform  Apt  I  think  he  U  liable  » 
pay  the  proportionate  p^irt  of  the  rate  when  sicef- 
tamed,  and  it  matters  not  whether  there  m»y  be « 
difficulty  in  ascertaining  it  oi;  not ;  and  ss  tow 
demiind  being  made,  it  cannot  properiy  be  msde 
for  a  thing  that  is  already  payable.  He  Js  thtrefow 
liable  for  the  proportionate  amoant,  wbateverthtt 
amount  may  be.  That  being  so,  it  is  ImpoMibleto 
say  that  the  cliumant  haS  paid  all  tbe  poor-ista 
to  whidh  he  has  become  liible  in  respect  afiattca- 
pation,  or  that  he  has  paid  all  that  'hvre  ^*^' 
payable,  inasmuch  as  he  has  not  paid  ike  pWfdttw 
of  the  rate  due  from  him  under  the  sti^i*  « 
Geo.  2,  and  which  I  think  he  is  liable  tojpay,  m« 
payable  from  him  under  tbe  war<ls  olf  thit  stab*- 

WiLLES,  J.— 1  am  of  opinion  that  th?  i*»iiiiij 
barrister  was  right,  or  at  all  events  I  cannot  ^ee^ 
way  clearljf  tp  say  that  be  was  wrong.  "Pie  (l'**sj 
no  doubt  IS  one  of  very  oonsiderable  "'"'fl'vjj 
incoming  tenant  could  not  know  ■'^^l"™'?^ 
the  rat?  was  paid,  and  no  .cll^m  was  .mipe  P*^ 
by  the  parish  officers.  The  rf rijiii^E  ^"iff^JSj^ 
there  was  a  distinction  b^ween  nonaartnw  • 
such  a  rate,  and  nonpajrqieut  of  a  f 
tbe  claimant  was  in  o^cnpfilon. 
tenant  cannot  be  bound  to  Jtak^ 
rate  were  paid,  oi^d  xuilessflnif.jBRfi! 
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nying  that  he  was  bound  to  nwke  the  inquiry,  how 
WW  be  to  know  ?  I  think  the  statute  of  Geo.   2 
WIS  not  intended  to  regulate  generally  the  rights  of 
«utgoioK  and  incoming  t^viants,  bu(  to  give  the 
parish  aOcen  a  remedy  in  respeet  of  a  proportion  of 
tbe  rate  according  to  the  time  of  occupation ;  and 
{■DTisioik   is    made  in  the  case    of   an  ou^Eoing 
itmmi  not  paying  the  rate.    There  is  a  distinotion 
tonrew  th«  wdinaiy  likbUity  to  pay  a  rate,  and  the 
«onditional  liability    to  pay  where  the  outgoing 
:temiat  ha*  not  done  so.    lu  construing  this  Act  it 
slxNild  be  borne  in  mind,  that  the  register  is  but 
«Tidence  <rf  the  right  to  Tote,  and  that  the  liability 
under  the  statute   of  George   is  but  a  condition 
impoaed  upon  the  right ;  ami  I  see  no  reason  wliy 
the  oidiiMry  l«w  respecting  conditiosis  should  not 
beamtied.    The  clainuunt  is  entitled  to  have  the 
'eonaltion  enforced  against  hiin,   with  the    same 
«l>iatn«s«i  «•  »  eoaditioB  regarding  any  other  riirht 
«««ld  he  aiifaived  bat  no'Diorei    The  parish  oflleert 
were  Uke   the  obligees  in  an  ordinary  bond,  and 
the  claiawat  was  like  the  obligor.    If  the  oondition 
lwd«at  bee>  performed  tbaordinacy  principleoo^t 
to  be  .applied,  which  was  to  give  notice,  and  tbt 
■Miee  eaoifat  te  be  glv«n  by  the  pereon  who  was  to 
leoeire  toe  money  or  the  estate,  otherwise  there 
«ould  be  no  forfeiture.    That  person  hme  is  repre- 
sented by  the  parish  officers,  and  until  they  gave 
wiiiop  of  tfie  rate  being  due,  there  waa  no  default. 
tUh'reii  therefore  that  tm«  claimant  is  entitled  to  his 

Kmtinma,  J. — I  agree  witit  my  X«i>rd  and  my 
bmhar  -WiKca  thai  tke  revising  banjeter  was  right. 
n»  dainuwt  net  having  himseli  neecauv^lr  any 
BoMBetof  tbeoute  of  things  wfaick  wodid  laake  the 
mristtot  nte  payable,  by  blm,  when  he  entered 
npM'.hie  wteemp»i&m,  tbeoe  vm  an  oUigation  on 
•one  one  to  give  him  notice,  and  I  think  the  parish 
<id|cers  ought  to  have  done  so.  The  statute  of 
Ceo,  2  contemplates  the  outgoing  tenant  going  away 
ap4  leaving  the  rate  unpaid^  and  the  rate  so  unpaid 
wo{dd  become  payable  by  the  incoming  tenant. 
But  it  seems  to  me  to  be  a  reasonable  construction, 
that  no  demand  having  been  made,  or  notice  given 
to  the  claimant  that  a  proportion  of  the  existing 
rate  was  dae,  it  has  not  been  shown  this  was  a  rate 
♦payable"  by  him. 

Dteuion  nffirmtd. 


TWoftiy,  Jan.  17,  166S. 

EuuuN  V.  GiMxerovn 

mpm  to  a  vote  a$  a  40>.  /reeKMer  in  rttpect  of  a 
Aart.  in  a  miaic-kaO — Shanholden  erilitled  to  a  Hiare 
in  tAeprqfita. 

Tk^.f^ip.  daifttda  rMt  to  voM  in  nipeet  of  a  thar* 
m  a  -mmmiif^aU.  The  moprietcn  luxd  in  1864  bj) 
deerf  v^«d  fit  munic-luiU,  and  t/ie  power  of  imumg»- 
mwmt,  in  trutte$*,  rtatmiag  to  tteauehei  a  ri'/H  to 
pi/ff/prtionate  MiariM  of  Uie  pn^t*,  but  no  dirail 
ititmiWl  u*  ^ '""<'■  O)"  />"fX''<y>  '"xi  Of"  ^  thtpro- 
aim»t»  nf  tl»  tked  uku,  tint  if  aU  the  prmritton 
ihittllfL  po$  extcHte  it,  the  tame  ahoM  uevertheluf  biml 
all  the  partitt  loho  did  eaaitt  the  $ame  : 

Meld,  in  accordance  with  the  case  of  Bennett  v.  Bloin, 
thflt  tkt  elaimcmts  had  no  direct  interest  in  the  bnd  so  at 
to  tntitle  then  to  be  registered,  but  onlu  a  share  of  the 
pr^fUt,  Oitd  eUso  that  me  argument  that  some  of  the 
profltitttm  hoi  not  executed  was  not  available  on 
invwnt  of  "tKt  provision  above  referred  to. 

JVt  •  court  held  before  me,  the  revising  barrister 
«UK4ate4  to  revise  the  list  of  voters  for  the  West 
Buung  of  the  county .  of  York,  Thomas  Iladficid 
objected  to  Charles  Stanley  as  not  having  been 
«QtitI^  on  the  last  day  of  July  16H .  to  have  his 


name  retained  on  the  list  of  voters  for  the  town- 
ship of  Sheffield  in  and  for  the  West  Hiding.  The 
name  stood  on  the  copy  of  the  register  lelatiag  to 
the  township  of  Sheffield  as  follows : 


ChrieUiui 
name. 

Place  of 
abode. 

SLTtaKiK- 

morton.a(raat, 

London. 

Nature  of 
quallllcatlon. 

PlaaaiQ 
towndiip. 

Chsriee 
Sualef. 

Fraehold 
shares. 

Uudoban, 

By  a  deed  made  on  the  2nd  Oct.  1838,  certain 
persons  became  entitled  to  undivided  fceehold  diaiea 
in  the  SheiBeld  Music-baU,  and  claimed  to  be  on 
the  register  of  voters,  and  it  was  admitted  that  the 
proviaious  of  that  deed  were  such  as  to  qnaliity 
them  to  be  these.  A.  subsequent  deed,  dated  the 
13th  June  1864,  was  prepared,  a  copy  of  whioh  >• 
affwaded  to  and  is  to  be  read  and  twen  as  a  part 
of  this  case. 

U  was  agreed  that  the  inconte  teceiyed  by  the 
claimant,  and  by  eaeh  of  the  other  four  claimant* 
aftfiTraientioned,  is  in  anniwl  amount  soffioieat  to 
qualify,  if  the  court  shouU  be  of  opinion  that  he 
RQid.tJMy  aie  In  other  respects  quajifled  and  entiUed 
tQi(einMn«n  the  legiator.  Xbis  deed  was,  pneviQu* 
t*  the  aiit  July  last,  executed  by  but  diirtytwo  «f 
Urn  pnyrietors  of  sfaaies  in  the  rouaioJuUI,  tbtf 
'h^g  proprietors  of  110  ou<  of  tlie  whole  IM  abarefc 
There  are  twenty-live  other  proprietors  by  whom  it 
was  not  then  executed :  tqr  some  sniaU  numhcr  of 
whom  it  has  since  been  ezocated.  The  pMsent 
claimant  and  the  four  other  claimants  after-Bamed 
bad,  however,  all  executed  this  deed  previous  to 
3lst  July  last,  as  also  had  all  the  new  trustees. 

It  waa  contended,  for  the  claimant,  that  the 
second  deed  of  the  18th  June  last  had  not  yet  come 
into  operation  so  as  to  constitute  a  new  body  of 
trustees ;  and  inasmuoh  as  twenty-five  praprietora 
repvesentiug  the  seventy-four  184u  sbaie,  bwre  not 
yet  executed  the  deed,  that  until  the  whole  hod 
signed  no  trustees  thereunder  are  effectually  ttp' 
pointed  and  the  rights  of  those  wlio  have  not  ai« 
not  affected  by  its  provisions.  It  was  also  urged 
that  the  said  deed  could  not  operate  in  any  way 
wttil  it  had  been  executed  by  all  the  shareholdeit, 
and  that  the  only  deed  before  the  court  ww  the 
original  deed  of  1828. 

It  was  also  argued,  on  behalf  of  the  claimant, 
that  even  if  the  effect  of  the  deed  of  the  18th  Jime 
was  to  create  a  body  of  trustees  for  the  purposes 
Uiaein  named,  such  creation  would  not  destroy  the 
equitable  freehold  intereaU  of  the  claimant  and  hi* 
co-proprietors  in  the  music-hall. 

For  the  resp.  it  was  argued  that  the  proprietors, 
being  resident  in  various  distant  places,  and  in- 
asmuch as  it  would,  in  all  probability,  be  kmg 
before  the  deed  of  1864  could  be  executed  by  all  d 
them,  clause  32  of  that  deed  was  inserted  for  the 
very  purpose  of  making  the  deed  valid  and  effectual 
as  to  the  share  of  those  who  from  time  to  time 
executed  it,  even  although  not  executed  by  all  of 
the  proprietors ;  that  all  the  present  claimants  had 
executed  the  deed  of  1864,  and  that  their  shores 
were  therefore  liable  to  the  operation  of  it ;  that 
each  proprietor  of  an  undivided  I84th  shore  was 
competent  to  execute  a  deed  declaring  trusts  respsct- 
ing  his  share,  and  that,  on  the  execution  of  such 
deed,  his  share  would  be  liable  to  such  trusts ;  that 
what  one  could  do  without  the  concurrence  of  any 
intermediate  number  of  proprietors,  he  could  do 
without  the  concurrence  of  all,  and  bind  his  own 
shares  as  effectually  as  all  the  shares  would  be 
bound  by  the  execution  of  all,  and  thot  in  this 
instance  a  majority  of  the  shareholders  holding  a 
majority  of  the  shares,  and  all  the  new  trustees  had 
executed  the  deed  of  1864,  and  they  had  therefore 
practically  the  power  and  control  in  their  hands. 

Under  the  circumstances  I  was  of  opinion  that  tho 
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claimant  ought  not  to  have  been  on  the  register, 
and  expong^  his  vote.  If  the  court  should  be  of 
opinion  that  the  said  Charles  Stanley  and  the  other 
claimants  are  not  disqualified  under  the  provisions 
of  the  said  deed  of  13th  June  1864,  the  register 
should  be  amended  by  the  insertion  of  the  names  of 
the  said  Charles  Stwiley  and  the  other  claimants ; 
but  if  the  court  should  be  of  opinion  that  they  are 
disqualified  by  that  deed,  then  the  register  should 
remain  as  amended  by  me. 

This  is  a  consolidated  appeal  of  five  cases, 
which  all  depend  on  the  same  decision ;  and  I 
hereby  appoint  John  Freeman,  a  party  interested 
and  consenting,  to  appear  for  the  appe.,  to  prosecute 
the  sud  appeals,  and  I  hereby  appoint  liobert  John 
Gainsford  in  like  manner  to  be  resp.  in  the  said 
appeals. 

The  deed  of  the  18th  June  1861  was  made  between 
the  proprietors  of  the  music-hall,  whose  names  and 
seals  were  affixed  of  the  first  part,  and  the  trustees 
of  the  second  part;  and  which  after  reciting  the 
deed  of  1828  vesting  the  fee  of  the  music-hall  in 
trustees  for  the  proprietors,  and  a  subsequent  mort- 
gage under  the  powers  of  that  deed,  contained  a 
uratnal  agreement  between  the  parties  thereto,  tliat 
the  Sheffield  Music-hall,  and  the  shares,  estates  and 
ioterests  therein  of  the  parties  of  the  first  part 
•hoald  be  governed  by  the  rules  thereinafter  api)ear- 
ing  numbwed  1  to  88. 

The  following  are  the  material  roles  : — 

L  Tin  psrtteibereto  of  the  second  pert,  their  hein,  saslgni 
and  ■oooeMOn  ia  oflioe,  Bhiil  be  tmeteee  of  the  BbeOleld 
Ifiulo-haU,  and  shall  hare  the  wveral  powers  heceinafter  ap- 
pearing and  dlaUngnlihed  by  the  letters  A.  to  L. : 

A.  To  Teet  or  cause  to  be  rested  the  fee-alinple  and  tnherlt- 
aaoe  of  the  SiMflMd  Uoido-hall  in  tbemaelTse  or  any  of  their 
body  for  the  time  being  or  in  sooh  peraon  or  persona  as  the 
tnisiees  shall  think  proper. 

B.  To  give  directions  to  the  said  Offley  Shore,  his  heirs  and 
assigns,  or  other  the  person  or  persons  for  the  ttme  bemg 
entitled  to  the  fee^impie  and  tnlieritanoe  of  the  said  ShelHeld 
Uusio-hali,  and  to  the  said  Marcos  Smith  and  James  Henry 
Barlier,  or  their  exocatois,  administrators  and  assigns,  or 
other  the  person  or  persons  for  the  time  being  entltlea  to  the 
term  of  yean  mentkned  in  the  said  indentora  al  the  Mth  day 
of  Ang.  ISiS,  with  regard  to  any  lease,  mortgage,  sale, 
agreement,  deed,  conveyauoe,  or  aasorance  action,  salt  or 
other  proceeding,  matter,  or  thing  which  the  trustees  may 
thinic  it  pnftT  that  the  persons  reeeirbig  snob  directions 
•liouid  make,  iMgin,  do,  or  ooncar  in. 

C.  To  grant  or  cause  to  Im  granted  any  lease,  or'create  any 
tenancy  for  any  period  not  exceeding  a  tenancy  from  year  to 
year,  and  subject  to  any  provision. 

D.  wnth  sachoonsent  as  is  mentioned  in  nde  7,  to  grant  or 
cauiie  to  be  granted  any  lease,  or  create  any  tenancy  for  any 
period  exceeding  a  tenancy  from  year  to  year. 

K  With  snch  consent  as  aforesaid  to  enlarge  or  alter  (he 
ervistlng  bnildings,  and  to  acquire  any  additional  land,  build- 
ings, easements  or  rights. 

F.  To  pay  oO,  transferor  otherwise  deal  with  any  mortgage 
for  the  ttme  being  existing,  or  tomake  orcaose  to  be  made  any 
new  mortgage  either  la  fee  or  for  any  term  of  years  or  other- 
wise tor  any  sum  or  sums  not  exceeding  the  amoimt  of  such 
existhig  mortgage. 

O.  with  such  consent  as  aforesaid  to  make  or  cause  to  be 
made,  soy  new  mortgage  either  in  fee  or  for  any  term  of  year* 
or  othsrwiae  for  any  money  exceeding  XiOUt  or  other  existing 
principal  mortgage  money. 

H.  With  such  consent  as  aforesaid  to  sell 

L  To  execute  and  cause  to  be  executed  such  agreements, 
mortgages,  oonveyancea,  deeds  and  aasurancea,  as  they  shall 
think  proper,  and  to  receive  or  direct  the  payment  or  receipt 
of  any  money,  and  generally  to  do  all  acts  necessary  for  effect- 
ually exercislDg  the  foregoing  powers  or  any  of  them,  and 
especially  to  confer  on  any  mortgagee  or  mortgagees  any 
powers  of  sale  or  lease  or  other  powers,  and  upon  any  sole  to 
make  any  reservations  especially  with  regard  to  minerals  or 
easements. 

J.  Qenerally  In  all  matters  not  hereinbefore  specified  to  deal 
with  and  manage  the  Sheffield  Mnsio-hall  as  If  the  trustees 
were  the  abaolnte  beneficial  owners  thereof. 

K.  To  receive  the  rents  and  aimnal  prollta  and  all  income 
and  capital  monies  arising  from  the  Sheffield  Music-hall  or  the 
exercise  of  the  powers  aforesaid. 

L.  To  make  from  time  to  time  bye-laws  for  regulating  their 
proceedings  as  amongst  themselves,  and  especially  to  name  a 
4|aorum  fur  meetings  of  their  own  body. 

A.  Out  of  the  rents  and  annual  prouts,  and  motley  in  the 
aatnre  of  Income  and  not  capital,  the  trustees  shall  annually, 
or  ofiener  if  they  think  proper,  declare  a  dividend,  and  such 
dividend  shall  be  dlvidedamungst  the  proprietors,  according  to 
shair  nspecdve  shares  In  the  MheUeld  Moslo-haa  The  trustees 


may,  from  time  to  time,  set  said*  such  money  (If  any)  u  tta; 
shall  think  proper,  as  a  reserved  fbnd,  to  acM  ooatjsiaoiM 
and  in  aid  of  future  dividends,  and  siioh  reserved  Isoii  ihtll 
rank  as  capital  until  itisotherwias  appropriated.  Tbertssnet 
fund  shall  nevec^  however,  exceed  MKK ;  It  may  be  lanstal 
by  the  trustees  upon  any  sseurltlBs  sllowed  by  It*  (or 
trust-money,  or  npon  mortgage  of  freehold,  copyiwU,  or  lisn- 
huld  hereditaments,  or  upon  the  mortgages  or  dsbentsns: 
or  if  preferentlai  stocks  or  shares  of  any  moniotpal  or  oihar 
corporation  or  company  incorporated  by  speeial  Aat  of  fw- 
liament,  and  the  Income  therefrom  shall  rank  as  income  (noa 
the  Sbefflekl  Music-haU. 

7.  The  several  powers  hereinbefore  given  to  flu  tnalsM, 
and  raspecUvely  distinguished  by  the  letters  D,  F,  O  sad  B. 
shall  be  exercised  by  uie  Inutees  with  the  consent  ollka  pro- 
prietors, leatifled  by  the  resolution  of  a  n>ecial  ganwsl  mcsi- 
Ingof  them,  or  by  writing  under  the  haaoa  of  saish  somlisrof 
the  proprietors  sa  shall  repreeent  two-thirds  of  the  sharea 
"Foini  OF  Tauisns. 

"I,  , of  ,  being  the  proprietor  of  the  ibit 

No.  In  the  SheBeld  Music-hall,  In  cooiddsratlon  ol  the  am 
of  £       sterling,  paid  to  me  by  ,  of  ,  do  hei«bT 

grant  the  same  share  to  the  said  ,  his  hefci  »nd  tsslpii, 

subject  to  the  provisions  of  the  aasadattoD-dead,  dattdka 
ISth  day  of  June  ISSi,  and  to  any  rules  In  force  la  piinems 
of  such  deed;   and  t  the  said  do  hereby  aoeeptlhs 

said  shares,  subject  to  such  proviBions  and  rules. 

"  As  witness  oar  hands  and  seals  this  day  of         * 

its.  If  all  the  proprietors  of  shares  In  the  SheBlehl  IMe- 
hall  shall  not  execute  these  preaanta,  the  same  shall  i»nr- 
theless  bind  all  the  parties  wno  do  execute  the  same,  sad  te 
same  proportion  of  majorities  of  the  paitiee  who  do  so  enone 
shall  bind  the  whole  of  them  as  are  hereinbefore  appoialal  to- 
bind  the  whole  body  of  proprietors. 

Cleasbg,  Q.C.,  for  the  app.,  contended  tiiat  thr 
deed  of  1864  did  not  deprive  the  ahareholdeit  of  it 
equitable  interests  which  they  had  previoaily  cs- 
joyed,  but  merely  altered  the  management  U  it 
affairs  of  the  music-hall ;  and  that  the  shares  wot 
actual  shares  in  the  building  itadf,  and  not  mcR^ 
in  the  profits,  and  (xmsequently  that  the  case  w 
not  come  within  that  of  Bauttt  v.  fiiatn,  9L.T.B(^ 
N.  8.  606;  15  C.  B.,  N.  S.,  688;  and  also  that  the 
deed  was  not  operative  until  all  the  proprietor)  itt 
executed  it. 

Hamun,  for  the  rcsp.,  contended  that  as  to  tbt 
last  point  the  32nd  nile  was  conclusive ;  and  u  to 
the  other,  that  the  shareholders  had  only  a  right  to 
a  share  of  the  profits,  and  had  no  direct  interest  is 
or  right  to  any  specific  portion  of  the  property  of 
the  company,  and  therefore  that  they  wen  oat 
qualified  to  vote. 


Cleatbji,  in  reply,  referred  to 
Baxter  v.  Axwn,  7  M.  «  Or.  196. 

Ekle,  C.  J.— I  am  of  opinion  that  the  dednon  i 
the  revising  barrister  ougnt  to  be  affirmed.  I  lisw 
looked  at  the  provisions  of  this  deed,  and  at  those  ia 
the  case  of  Bemelt  v.  BUn,  and  it  seems  to  me 
that  the  two  deeds  operate  substantially  to  product 
the  same  interest,  and  that  is  the  interest  in  the 
piroflts  which  are  made  by  the  management  of  the 
concern.  I  take  the  principle  laid  down  by  mj 
brother  Williams  in  Bamett  v.  Blain  to  be  soand  is 
law ;  that  under  deeds  like  this  the  shareholder  hw 
no  direct  interest  in  the  land,  but  only  a  right  to  s 
share  of  the  profits.  The  point  about  the  whole  c( 
the  shareholders  not  having  executed,  I  think,  i> 
not  available  for  the  app.,  because  the  88nd  dsiue 
has  made  a  provision  that  the  deed  shall  be  bindiii; 
on  every  one  who  executes  it,  which  precludes  the 
app.  from  any  benefit  on  that  point. 

WiLLiAiu,  J. — I  am  also  of  opinion  that  we  sre 
bound  in  this  case  by  the  case  of  Bennett  v.  SJosr 
the  principle  on  which  that  case  was  decided  a 
quite  applicable  to  the  present,  and  I  do  not  see 
anything  that  Mr.  Cleasby  has  said  that  prevent! 
its  application.  That  principle  I  apprehend  to  be, 
that  the  trust  on  which  the  equitable  daim  n 
question  is  founded  gives  no  direct  right  to  say 
portion  of  the  receipts  of  the  mosic-haU,  bat  oo)y 
to  a  proi»rtionate  share  of  the  profits.  That  is  » 
principle  that  has  governed  a  long  Mzies  of  f*"' 
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OD  a  question  of  whether  this  sort  of  property  U 
real  or  penonal  estate  within  the  Statute  of  Mort- 
main. On  that  principle  all  the  eases  have  been 
based,  and  it  seems  to  me  it  is  impossible  to  say  that 
this  decision  is  wrong. 

WtLLES,  J. — I  am  of  the  same  ojunion,  and  I 
give  judgment  in  the  language  of  my  brother  Wil- 
liams in  Bennett  v.  BIiur,  where  he  says  *'a  share- 
holder in  a  company  of  this  description  naa  no  direct 
interest  in  or  right  to  any  specific  portion  of  the 
property  of  the  company,  but  only  *  right  to 
receive  a  shore  of  the  pntiu." 

Kkatimo,  J. — I  am  of  the  same  opinion.  I  think 
there  is  nothing  in  this  deed  to  distinguish  this  case 
in  principle  from  the  case  of  Beiinett  r,  Bhin. 

Judgment  for  the  resp. 


Wtdneidaj),  Jan.  18,  1865. 
Scott  (app.)  v.  DnuKT  (reap.) 
Borovgh  vote—Signatur*  of  can  hg  rttp. 

The  revuan^  barrister  for  a  borough  held  his  court  on 
the  21  It  Oct.,  when  certain  objection*  were  raised  by 
the  attomyi  of  the  resp.  to  the  anp's  vote.  The 
banister  ad/oumed  the  court  till  the  28M,  when  he 
deaded  in  Javour  of  the  rttp.  on  one  point,  and 
against  him  on  the  others.  He  was  asked  oy  the  app. 
to  grant  a  case,  which  he  said  he  would  do,  and  it  was 
agreed  that  all  objections  on  points  of  law  should  be 
waived,  and  that  the  re^.  should  appear  to  answer  the 
appeal;  it  tea*  abo  agreed  that  the  case  should  be 
brimght  to  the  barrister's  chqmbers  to  be  settled, 
and  that  the  re*p.'s  attorney  should  have  an  ofmdrtunity 
(^  stating  the  points  he  had  raised,  which  had 
been  overruled.  On  the  ith  zVor.  Me  attorney  of  the 
opp.  showed  tilt  case  to  the  resp.,  but,  as  he  was  unable 
to  show  it  to  his  attorney,  ana  as  a  point  raised  by 
him  had  not  been  inserted,  ht  refused  to  sign  it.  On 
the  following  day  the  banister  signed  it : 

Held,  that  the  appeal  want  be  *truckotit,  as  it  was  inoom- 
pleie,  and  thxrefare  not  before  the  court. 

This  was  a  rule  calling  on  the  app.  to  show  cause 
why  the  case  should  not  be  struck  out  of  the  list  of 
appeals  in  this  court  from  the  decisions  of  the 
rerisiog  barristers,  on  the  grounds  that  there  was  no 
notice  in  writing  giren  by  or  on  behalf  of  the  said 
app.  before  the  revising  barrister's  court ;  that  the 
revising  barrister  did  not  state  the  case  on  his 
decision,  or  read  the  statement,  or  indorse  or  sign 
it  in  open  court,  or  as  required  by  the  statute, 
(>  Vict.  c.  18.  8.  43 ;  and  that  the  requisitions  of  the 
44th  section  of  the  said  statute  were  not  complied 
with ;  and  that  no  declarations  were  signed,  and  no 
resp.  or  app.  appointed  as  required  by  the  said  last- 
mentioned  statute;  and  that  Durant  was  improperly 
entered  as  resp. 

It  appeared  from  a£Sdavits  produced  that  at  the 
court  of  the  revising  barrister  for  the  borough  of 
Kew  Windsor,  held  on  the  2l8t  Oct.  last,  Mr. 
Sogers,  as  attorney  for  Durant,  the  resp.,  raised 
certain  objections  against  the  names  of  the  app. 
and  others  being  retained  on  the  register.  The 
revising^  barrister  said  that  he  should  take  time  to 
consider,  and  adjourned  his  court  to  the  28th  Oct., 
when  he  gave  his  decision  in  favour  of  the  objector 
on  one  point,  and  against  him  on  the  others,  and 
stmckont  the  names  from  the  list.  He  was  then  asked 
by  the  parties  who  appeared  for  the  apps.  for  a  case, 
whidi  he  said  he  would  grant  if  he  could,  but  as  it 
waa  getting  near  the  end  of  the  day,  and  a  good 
deal  of  business  to  be  done,  it  was  agreed  that  all 
objectiona  on  points  of  law  should  be  waived,  and 
that  the  T«ap.  ahoold  appear  to  answw  the  appeal 


in  this  court ;  Durant  at  the  time  stating  in  open 
court  that  he  would  so  appear,  and  that  the  appeals 
might  be  consolidated.     This  being  settled,    the 
revising  barrister  said  that  liogers  should  have  an  < 
opportunity  of  stating  the  objections  which  he  had 
raised,  and  which  had  been  overruled.    It  was  then 
agreed  that  the  parties  should  bring  the  case  to  the 
chambers  of  the  revising  barrister,  which  were  in 
London,  for  him  to  settle.    On  the  4th  Nov.  nothing 
having  been  done  prior  to  that  day,    Xiong,    the 
solicitor  to  the  apps.,  brought  a  draft  of  the  case  to  - 
Durant,  which  he  took  to  Beading  for  Rogers'^ 
approval,  but  as  he  was  absent  from  home  he  brought 
it  back  and  returned  it  to  Long,   stating  that  he  ' 
could  not  sign  it,  as  Kogers  had  not  seen  it,  and  alsO" 
as  a  point  raised  by  him  had  not  been  inserted. 

On  the  5th  Nov.,  which  was  the  last  day  for  doing 
it,  the  barrister  signed  the  case,  and  Long  on  the 
same  day  gave  a  copy  of  it  to  Durant. 

The  rule  having  been  obtained  upon  these  facts, 

ijawuer  now  showed  caus£  against  it. — ^It  wis 
agreed  by  the  parties  that  the  requirements  in 
ss.  42-45,  of  6  Vict.  c.  18,  should  be  dispensed 
with,  which  could  be  done,  as  they  are  merely  direc- 
tory and  not  imperative,  and  they  differ  from  ss.  62 
and  64,  the  latter  having  negative  words  in  them 
which  make  them  imperative,  which  the  other* 
have  not :  (/lutev  v.  T(^,am,  5  M.  ft  Or.  1.)  Then> 
they  say  that  tne  barrister  has  no  jurisdiction  to 
sign  a  case  out  of  court,  and  that  conaeot  cannot 
give  the  jurisdiction  ;  and  Knowles  v.  Holden,  24 
L.  J.  223,  Ex.,  will  probably  be  relied  on.  But 
there  the  Court  held  that  there  was  no  jurisdic- 
tion, because  there  were  negative  words,  and  it  is 
not  like  a  case  where  there  is  jurisdiction  at  first, 
which  is  afterwards  extended  w  the  consent  of  the 
parties:  {Andrem  v.  EUiolt,  6  £.  &  Bl.  602.)  Then 
It  is  said  that,  under  sect.  43,  Durant  ought  tohave 
signed  the  case,  and  been  resp. ;  but,  as  he  did  not 
decline  to  be  resp.  in  writing,  the  barrister  coul^^ 
not  name  any  one  else  as  resp.,  and  therefore  the 
signature,  under  sect.  44,  became  unnecessary. 
Then,  by  sect  83,  the  barrister  is  to  hold  his  court 
between  the  15th  and  81st  Oct.  and  they  there- 
fore say  that  section  prevents  the  barrister  from 
doing  anything  after  that  date ;  but  I  contend  tliat> 
is  a  provision  which  only  applies  to  the  actoat' 
business,  and  does  not  apply  to  the  mere  signing  of 
a  case,  and  even  if  it  did,  then  it  would  be  cured  by 
the  consent  I  have  relied  on.  There  is  the  case 
under  the  Irish  Act,  of  Agnew  v.  fowler,  1  Ir.  C.  L; 
Rep.  402,  relied  bn  by  the  other  side,  which,  how- 
ever, I  submit,  is  not  good  law ;  and,  even  if  it 
was,  it  does  not  apply  here,  as  in  that  case  ther 
was  no  consent  between  the  parties.  [Kbathio,  J- 
—In  Whithorn  v.  Thomas,  7  M.  &  Or.  1,  I  was  th- 
revising  barrister,  and  signed  the  amended  case  in. 
this  court.]    He  also  referred  to 

I'ring  v.  Sslcourt,  4  C.  B.  71; 

freeman  v.  Reed,  80  L.  J.  123,  U.  C. ; 

X.  v.  Mayor  of  Rochester,  7  E.  &  Bl.  910. 

Griffit*  in  support  of  the  rule. — ^There  was  ntf 
consent  to  the  case  as  now  stated.  There  was  an 
understanding  that  the  app-'s  attorneys  should, 
state  a  case  subject  to  the  approval  of  Sogers,  and 
then  that  it  was  to  be  taken  to  the  revising  bar- 
rister for  signature.  Then  there  was  no  written 
notice  of  the  desire  of  the  parties  whose  name* 
were  struck  out  to  appeal ;  and  the  barrister  did  no6 
state  the  facts  and  his  decision  in  writing,  nor  read 
such  statement  in  open  court  to  the  app.  and  then 
and  there  sign  it.  Then,  as  this  is  a  consolidated 
appeal,  the  Act  requires  that  the  case  should  be 
stated  and  read  in  open  court,  and  unless  it  is  so 
stated  and  read  there  is  no  appeal.  Now,  the  app. 
did  not  make  the  written  declaration  as  requirnl 
by  sect.  42.    There  was  no  statement  of  the  case  b^ 
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the  revising  barrister;  nor  was  the  case  read  in 
open  court,  nor  signed  then  and  there  by  the 
Itarri^ter,  nor  signed  by  the  app.  at  that  time ; 
nor  was  there  suw  indorsement  on  the  statement  as 
repaired  by  the  Act ;  neither  did  tlie  bturister  declare 
ibfi  appeals  coDsoUdated,  or  appoint  a  lesp.  according 
to  sect.  44.  Then,  where  the  statute  gives  the  sut^ 
ject  power  to  appeal  under  certain  conditions,  these 
conditions  must  be  complied  with  before  the  parties 
can  appeal,  and  the  matters  required  by  the  statute 
caunot  be  wuved  by  consent,  and  even  if  they  can, 
there  was  no  consent  here. 

Erle,  C.  J. — A  great  many  points  have  been 
nised  in  this  case,  but  wc  are  obliged  so  give 
judgment  in  favour  of  Mr.  Grifflts,  on  the  ground 
th»t  the  appeal  is  incomplete,  aad  therefore  not 
I)efqie  us. 

WiLUAMs,  WiMxt  and  Keatuto,  J  J.  cooturNd. 

Ruk  absolute. 

Wethmib^  Jan.  86,  1865. 

S:uc*T  (app.)  n.  Whitbh(i«st  (resp.) 

Game — Trt^KOt  in  pttnatit — Aidina  atid  <Aftting — 
U  j-18  Vict.  c.  iS,  s.  5. 

7%(  rap.  was  diatgtd  bffart  jurtiatt,  tmder  11  ^  12 
Vict.  &  48,  f.  6,  wilA  mdiRi/  ami  aiutimg  A.  in  coot- 

.    miuing  a  tmpau  in  pwrmu  of  gamt.    Tie  evidtaee 

-  t^ort  tie  magietralet  woe,  tiat  the  n^.  and  A. 
teen  A-iviag  aumg  a  Ingk-nad  in  a  trim,  and  that 
A.  gat  daun  and  went  into  an  adjaining  fiud,  and  tiot 
a  Ime  xaiidtheimighl  bade  and  plaotditi  At  trap. 

,  Tie  tew.  remained  in  the  trap,  wUA  he  kept  standing 
etm  tUi  A.  returned  miA  the  hart.  The  tvip.  then 
dntve  the  trap,  abng  the  road,  A.  waiting  behind.  A. 
rauscmnicttdqftre^iaming  in  pureuit  of  gatie : 

^M,  that  there  teas  evidence  from  which  theJHstiees 
might  caneict  the  reep.  ofaiSng  and  abetting  in  the 
uffhax  oftrapaesing  in  pmriarit  of  game,  and  that  the 
resp.  might  have  been  convicted  as  a  principal. 

Cine  «Uted  by  justice*  under  20  &  21  Vict,  a  48. 

At  a  petty  «esal»n«  holdm  at  Graekton,  in  and  (or 
-th«  dii!iai0n  of  Ford,  in  the  ooonty  of  Salop^  on  the 
JBth  Pot.  1864,  an  infonnation  was  praferred  by 
Charles  Stacey  (hereinafter  called  the  app.)  against 
Thomaa  Teeoe  Whitehurst  (hereinafter  called  the 
SMp  )  under  scot  5  of  the  Act  of  11  &  12  Viet.c.48t 
•mining  that  John  Whitehurst,  on  the  11th  Oct. 
30M,  at  the  palish  of  Fraiteebifty  in  the  county 
•foCMaid,  did  unlawfully  commit  a  certain  trespass 
"bf  nntacing  and  being  in  the  day  tine  ef  the  same 
'Aynpon  ascertain  piece  of  laad  in  the  poeaesiion  atid 
•otei^Mion  of  Steidten  Jonas,  there  in  aeaToh  or  pur- 
MUt  o<  game,  to  wit,  a  hare,  without  the  licence  and 
'Consent  of  the  owner  of  the  land  so  trespassed  upon, 
«r  of  any  persons  having  any  right  of  Uiling  the 
game  upon  such  land,  or  of  any  other  person  having 
■any  right  to  authorise  the  said  John  Whitehurst  to 
«nter  or  be  i^n  the  said  Und  for  thepurpoee  afore- 
said, contrary  to  the  form  of  the  statut*  in  such  case 
made  and  provided ;  and  that  Thomas  Teeoe  White- 
JuinV  of  the  Mount,  Shrewsbury,  in  the  «wd  county, 
vaa  then  and  there  present  aidiag  and  abetting  the 
•aid  John  Whitehurst  to  do  and  commit  the  said 
offence.  And  upon  the  hearing  we  diamissed  the 
•aid  information  against  the  said  Thoaa«  Teece 
Whitehurst  upon  the  grounds  hereinafter  stated. 

The  sud  John  Whitehurst  was,  before  the  hearing 
iif  the  above  information,  convicted  of  the  trespass 
-nad  flood  in  the  penalty  of  'iL  and  costs. 

Upon  the  healing  of  the  informatian  it  waa 
pcoredon  the  part  of  the  app.,  that  on  the  UthOct. 
1864,  at  the  parish  of  Fontesbury,  in  the  county  of 
■Salop,  the  said  John  WhitehnrK  and  the  rcsp.  were 


passing  along  the  turnpike-road  in  a  trap  on  their 
way  to  shoot  at  the  Oaks  Farm,  beloagiog  to  tboi 
sister;  and  when  near  the  Lea-cross  in  the  uid 
parish  of  Pontcsbuiy,  the  trap,  which  was  driren  by 
the  said  Thomas  Teece  Whitehurst,  was  (topped, 
and  that  the  said  John  Whitehurst  ffA  out  of  the 
trap  and  entered  a  fidd  in  the  oecupstioo  of  Mr. 
Stephen  Jones  with  a  gun  and  a  ihig,  sal  Aoc 
a  bare,  wliioh  he  picked  up,  and  on  retiming  into 
the  turnpike-road,  where  the  trap  had  ttopiied  t 
minnte  or  so,  gave  the  hare  to  the  nsp.,  acoordisf 
to  the  evidence  of  two  witnesses  at  the  disOaee  d 
100  yards  and  a  quarter  of  a  mile  respectively.  Tke 
resp.  then  drove  along  the  rx>ad,  and  the  said  John 
Whitehurst  walked  about  ire  or  six  yuds  btf  od 
the  trap  to  the  puUic-honse  at  the  Lea-ocoss. 

It  was  conteaded,  on  the  part  of  the  mf^  that  he 
was  not  an  aider  and  abettor  in  the  trespass,  ioasmnh 
as  he  was  passing  along  the  tompikc-mad  (ott 
lawful  purpose  on  his  way  to  shoot  on  his  •iito'i 
farm  at  the  Oalcs  (which  was  not  denied  or  qao- 
tioned),  and  that  he  (the  resp.)  waa  not  there  for 
the  purpose  of  aiding  aad  abetting  in  the  oonmii- 
sion  of  the  trespass,  and  that  not  having  left  the 
trap  he  could  not  be  an  aider  and  abettor ;  and  thit 
so  soon  as  the  said  John  Whitehurst  returned  inu 
the  said  turnpike-road,  the  trespass  had  been  an- 
mitted  and  completed.  And  we  behig  doabtfal 
whether  upon  the  evidence  given  before  us  the  roii 
was  in  law  an  aider  and  abettor,  thought  it  right  u 
dismiss  the  case  as  against  the  said  resp.  tttooii 
Teeoe  Whitehurst. 

A  copy  of  the  depositions  accompanies  thi«  me. 
and  which  copy,  so  far  as  relates  to  the  said  "nioma 
Teece  Whitehurst,  is  to  be  taken  to  form  part  of  thii 
caae. 

The  questions  of  law  arising  on  the  above  st«(*- 
ment  for  the  opinion  of  the  court  therefore  are, 

First,  whether  the  said  Thoma*  Teece  Whitehsm 
was  an  aider  and  abettor  in  the  commis«on  of  At 
trespass  within  the  meaning  of  the  said  Act  d  the 
11&12  Vict.c.  43,  s.  5. 

Second^  whether  the  said  dismissal  is  vsBd  w 
otherwise.  And  the  court  is  humbly  soUated. 
according  to  the  power  vested  in  thM  court  hjr  *« 
said  sUtute  20  k  21  Vict.  c.  48,  to  remit  tb*  esse  to 
us,  the  said  justioes,  with  the  opinion  of  the  flonrt 
thereon,  or  to  make  such  other  order  as  to  ths  cost 
may  seem  fit. 

n.  James,  for  the  app.,  was  stopped. 

Jiti^montt,  tat  the  reap.,  referred  to 
liAlSTJot  c.  48,8. 6; 
Ay.  ▼.&»«,  5Q.fi.  4»a. 

Eblb,  C.  J.— We  think  that  the  cose  should  be 
tent  back  to  the  niagistrotaa.  The  doty  i<  mt 
thrown  on  the  court  of  drawing  infareaces  of  fact. 
which  is  the  duty  of  the  magistrates.  The  qoesliM 
of  law  sent  up  to  us  is,  whether  there  is  •*} 
evidence  on  which,  according  to  law,  they  ceuld  h 
justifled  in  finding  the  resp.  guilty  of  the  offeecc. 
I  find  abundant  evidence  on  which  the  josliof 
might  do  so,  though  I  do  not  my  that  it  w»  AiV 
duty  to  do  so.  From  the  facts  before  than,  the 
magistrates  came  to  the  conclusion  that  the  ^(^ 
and  John  Whitehurst  were  engaged  in  the  ««B«io« 
unlawful  purpose  of  taking  the  hare,  so  that  the 
app.  committed  the  offenee  which  is  ownprisid  is 
aiding  and  abetting. 

WuxuMS,  J.— The  magiatnte*  seen  to  hsn- 
come  to  the  conolnaion  thnt,  in  point  of  lav,  Itav 
was  no  evidence  upon  which  tkegr  oMild  ind  9» 
reap,  guilty  of  aiding  and  abetting.  It  ia  cls«r<"| 
there  was  evidence.  Tlie  definition  of  AfriaoH 
in  the  first  degree  is  a  person  who  acmmlte  i* 
offence  with  his  own  hands.    ThM  of  a^luri|el« 
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tiw  secoad  degrc«  is  a  person  who  is  present  and 
aiding  and  ttbetting.  The  eridence  is  that  the  trap 
vtt  stopped,  and  that  the  resp.,  by  what  he  did, 
premotea  the  captare  of  the  hare.  On  the  evidence 
it  it  clear  that  the  resp.  might  have  been  conricted 
as  a  prfrnHpal.  The  magistrates  were  jtistifled  in 
finding  him  guilty  of  aiding  and  abetting. 

WiLLM,  J.— I  am  •f  the  aame  opinion.  I  agree 
tiut  it  wooid  hare  been  better  if  the  reap,  had  been 
charged  as  a  prindpaL  If  the  statement  in  the  in- 
foniatioo  did  «ot,  if  tntey  anoont  to  an  irwsiatible 
coodusioB  that  John  Wkitehurst  did  trespass  in  the 
pursuit  of  game,  I  should  think  the  infomlatien 
against  tlie  resp.  bad;  but  I  think  that  it  in  factdoes. 
If  the  oOemie  ]iad  been  a  felony,  the  resp.  would 
hare  baea  an  •coesaMji,  but  the  distinetiou  beMreen 
principal  and  accessory  is  not  necessary  inanisde- 
msanor.  There  are  terms  of  art  such  as  felmlae, 
imrglarito',  murdranl,  but  it  is  sufficient  to  desoriba 
an  offence  in  words  w4tich  amount  to  an  icresistible 
conclusion  tiiat  the  offence  has  been  committed. 
It  is  simply  a  question  if  there  was  evidence  of  a 
trespass.  The  witnesses  provted  not  merely  that 
there  was  a  trespass  in  pursuit  of  game,  but  that  it 
was  coasimitted  for  the  use  of  the  resp. 

KEAnxo,  J.— I  agtee  tliat  the  facta  show  that  the 
resp.  participated  in  the  trespass,  and  was  a  principal. 
Jbe  ioformntion  would  have  beien  more  artificial  if 
it  bad  been  laid  under  the  Game  Act  instead  of  the 
Act  of  11  &  12  Vict,  c  48. 

JudgmtKtfar  tha  cpp. 

Attorneys  for  the  resp.,  Tate  and  Jourdain. 


WayitPBa  (app.)  v.  IIabnbt  (resp.) 

Fadtry  Aet»—S  f  4  WiU  4,  c.  108,  ».  1—7  j-  8  Viet. 
1. 16,  ».  78 — ofamt/acture  of  cotton — Crinolint. 

A  bwUUng  in  whidt  $teim  power  i*  uatd,  and  the  itmtw- 
Jacturt  oycrinoliae  Mlt«t  mnd  erimoUne  fisirfg  is  carried 
OH,  tht  proctst  bang  tJtat  tteel plate*  are  cut  into  etript 
aadatiertd  wilA  toUon,  the  cotton  being  eitiw  wound 
round  tie  ettel,  or  pluited  soa»  to  make  a  caae  fir  the 
tttelfomi  tAe  tttd*trip$  whan  covered  beini/setm  up  in 
the  dart*  for  scde,  it  a  cotton  factory  within  the  mean- 
ing of  the  Factory  Act$. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

On  the  I4th  Oct.  1864,  Johu  Jones  Harney  (bere- 
ioafter  called  the  resp^)  appeared  in  petty  sessions 
before  ua  to  answer  to  a  summons  issued  on  the 
complaint  of  Frederick  Hayes  Whymper,  sub- 
inspector  of  factories  (hereinafter  called  the  app.), 
chu^ng  that  he,  the  resp.,  bad  offended  against 
the  Act  miide  in  the  session  of  Parliament  holden 
in  the  1 3th  and  14th  years  of  Her  present  Ma- 
jesty's reign,  intituled  "An  Act  to  amend  the 
Acts  relating  to  labour  in  factories,"  forasmuch  as 
the  resp.  on  the  36th  Aug.  last  past,  at  the  parish 
uid  borough  of  Sheffield,  did  unlawfully  employ  a 
female  above  the  age  of  eighteen  years,  named  Char- 
lotte Roxburgh,  in  the  factory  of  him,  the  reap.,  after 
uz  of  the  clock  of  the  evening  of  the  said  day,  to 
wit,  at  thirty  minutes  past  the  same  hour  (and  not 
to  recover  lost  time  as  provided  by  the  said  Act). 
The  resp.  ia  the  occupier  uf  premises  in  Qranville- 
street,  in  Sheffield,  in  which  he  carries  on  the  trade 
of  a  manufacturer  of  crinoline  steel,  crinoline 
skirts,  &c.  There  is  a  steam-engine  on  the  premises, 
the  power  of  whicn  is  employed  to  move  and  work 
machinery  in  three  rooms  used  in  cutting  steel  into 
stripe,  and  working  and  preparing  such  strips  as 
beteinafter  described,  and  also  in  wrapping  or 
covering  the  strips  of  steel  with  cotton  thread  as 
hereinafter  described.  There  are  four  other  rooms 
la  the  premis«8  in  which  by  hand  sewing-machines 


are  used,  steel  Strips  inserted  into  skirts  and  'th» 
skirts  finished  for  market. 

The  coarse  of  ntanufacttning  critaollne  sted  It,. 
that  the  resp.  purchases  of  the  st^lmanufactnrera 
sheets  of  steel  rolled  Tiry  Hiiii  about  thie«  inches  is 
width  and  about  fifty  feet  in  length,  which  sheets  at* 
cut  by  circolar  shean  into  strips  of  from  one  iatfc 
to  three-sixteenths  of  an  inch  in  width;  these  stri{M 
are  then  rivetted  together  by  the  ends  in  lengths  of 
1000  yards  or  thereabotits,  and  are  reeled  or  wotHM 
into  coils  of  about  SOlbs.  each.    The  coils  are  Vkia. 
unwound,  and  as  the  strip  of  Steel  {lasses  along,  ifc 
is  exposed  to  the  influence  of  heat,  then  to  that«f ' 
oil,  or  passed  over  or  bet#een  chilled  diesor  ptai«a 
of  cold  steel.    By  this  operation  the  sted  stripe  are  j 
hardened,  and,  b^g  again  heated,  become  propMr 
tempered,  they  are  then  ground  or  poHsfaed  and 
bln^  in  a  finished  state,  and  are  'then  again  retied 
or  measured  out  into  coils,  of  80,  7^  and  144  yard* 
eaeh.    In  this  process  wnhien  aK  employed.    Sotftt-  ; 
portions  of  such  cotlsarb  sbld  «r  used  onhitovkirts, 
without  undergoing  any  other  process  than  hftsheen   . 
above  described ;  bnt  other  portion*  are  previouMy ' 
wrapped  or  coveted  with  cotton  thtead.    This  C6tt0n 
thread  is  invariably  purchased  Inr  die  resp.  fhnn  spin—  j 
ners  or  their  agents  in  hanks  or  bundles  which  on  tfan 
resp.'8  premises  undetgo  no  fotrthe^  manttfacturhig 
process,  but  by  means  of  steam  power  are  next 
wound  or  reeled  up  on  bobbins  of  various  siees  for 
more  convenient  application  around  or  about  (M 
strips  of  steel.    One  process  of  such  applieatipn  is' 
effected  by  a  machine  called  a  winpping  machine, 
which  by  steam  power  turns  the  cotton  thread  into   , 
single  file  round  and  roUbd  the  strips  of  steel,  as 
appears  by  the  sample  now  produced  marked  "  A."*" 
The  other   process  or  application  of   the  cottota 
thread  is  effected  by  a  machine  called  a  plaiting^ 
machine,  which  by  steam  power  effects  a  covering 
for  the    steel    by  the  interlacing  or  plaiting  of 
sixteen  threads  together  around  and  over  etety 
part  of  the  strips,  as  appears  from  the  sample  no«r 
produced  marked  "  B."    In  the  process  of  covering 
the  steel  with  cotton,  as  above  described,  by  steam 
power  women  are  employed.    The  whole  of  the    . 
rooms  and  premises  are  within  one  boundary  or' 
curtilage. 

On  the  hearing  of  the  complaint  before  the 
justices  the  app.  proved  that  he  was  sub-inapcc-, 
tor  of  factories  for  tho  district  in  which  Shef- 
field is  included ;  that  on  the  26th  Aug.  last,  in. 
consequence  of  some  information,  he  went  to  the 
works  of  the  resp.  in  Oranviile-street  between  half- 
past  six  and  a  quarter  to  seven  o'clock  in  the 
evening,  and  on  going  up  stairs  he  found  in  a  first 
room  a  number  of  girls  and  young  women  standing 
in  an  opening  on  one  side  of  the  room,  which  he  could 
best  describe  as  resembling  the  bar  of  an  inn;  and 
that  the  persons  were  in  the  act  of  delivering  their 
work  to  a  woman  inside  an  apartment,  where  th* 
skirts  are  received  after  they  are  made.  Charlotte 
Boxburgh  named  in  thu  information  was  at  the  bar 
delivering  or  passing  over  skirts.  Then  he  (the 
app.)  proceedeid  into  a  further  room,  and  there 
seated  on  ben  ihes  by  the  side  of  long  tables  he ' 
found  a  second  and  larger  number  of  females 
occupied  in  making  up  crinoline  skirts.  Two  male  . 
assistants  of  the  resp.  were  present,  and  he  (the 
app.)  pointed  out  to  them  what  he  conceived  to  be  the 
illegality  of  the  proceedings  in  their  being  employed 
after  six  o'clock ;  that  he  (the  app.)  had  on  previous 
occasions  been  in  other  parts  of  the  resp.'s 
premises;  that  there  is  machinery  propelled  by 
steam  power,  and  the  process  in  such  other  parts, 
carried  on  is  the  covering  of  steel  with  cotton  by 
machinery  which  twists  or  winds  the  cotton  round 
the  steel ;  that  the  piece  of  steel  covered  with  cotton 
produced  marked  "A."  is  similar  to  that  made  on 
re8p.'8  premises ;  that  the  rooms  in  which  theyoons 
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tromen  vera  working  are  within  the  outer  gate  and 
the  bonndary  walls  of  the  {demises  where  ^e  steam 
power  is  applied ;  that  some  of  the  young  women 
-were  employed  in  inserting  or  securing  the  covered 
•ateel  into  skirts  for  garments  called  crinoline  skirts. 
,  On  cross-examination  by  the  resp.'s  attorney  the 
Jkpp.  stated  that  he  saw  no  machinery  in  the  two 
rpoms,  and  the  young  women  could  have  done  the 
work  they  were  doing  just  as  well  at  their  own 
Iwmes.  That  the  resp.  is  what  is  termed  a  crinoline 
mannfacturer.  The  skirts  referred  to  in  the  above 
'evidence  are  composed  of  gores  cut  from  pieces  of 
•calico  nets  or  plain  or  coloured  cloths  of  various 
Jdnds,  and  sewed  together  into  the  folds  or  heme  of 
'^hicb  the  strips  of  steel  are  run  or  inserted,  and  so 
.the  articles  are  formed  into  the  female  garment  or 
appendage  called  a  crinoline  skirt. 

On  the  above  statement  of  fact*  and  evidence  we, 
tife  undersigned  justices,  were  of  opinion  that  the 
mspi's  premises  at  Sheffield  were  not  and  could  not 
lie  called  and  considered,  in  the  ordinary  use  of 
words,  a  cotton-miU,  and  did  not  become  a  cotton- 
inill  or  factory  within  the  intent  of  the  3  &  4  Will. 
4,  c  103,  by  reason  of  the  application  of  the  steam 
jtower  to  machinery  used  therein  for  manufacturing 
cteel  and  cotton  thread  and  other  materials  into 
■crinoline  by  the  means  and  in  manner  hereinbefore 
^escribed.  We  were  also  of  opinion  that  on  such 
premises  and  for  such  a  purpose  the  process  of  wrap- 
ping or  covering  by  machinery  crinoline  steel  with 
4!Otton  thread  was  not,  within  the  meaning  of  the 
7  &  8  Vict.  c.  IS,  8.  73,  a  process  incident  in  any  way 
to  the  manufacture  of  cotton  or  to  any  fabric  made 
thereof  or  mixed  therewith,  but  was  incident  to  the 
manufacture  of  crinoline  steel  in  like  manner  as 
the  covering  or  wrapping  of  driving  or  riding  whips, 
if  effected  by  machinery  of  the  same  character  with 
•ilk  twist,  or  strong  Unen  thread  and  other  ma- 
terials, is  not  a  process  incident  to  the  manufacture 
«f  silk  or  linen,  or  to  any  fabric  made  thereof,  but 
would  be  a  process  incident  to  the  making  of 
whips.  We  therefore  dismissed  the  summons.  If 
the  court  should  be  of  opinion  that  our  determina- 
tion is  correct,  the  same  will  be  confirmed  ;  if  other- 
wise the  court  will  make  such  order  as  the  court 
may  direct. 

Hamten  (the  Solicitor- GeMral  with  him)  for  the 
«{ip. — ^The  premises  of  the  resp.  are  used  for  the 
Manufacture  of  cotton  within  the  meaning  of 
the  Factory  Acts.  The  3  &  4  Will.  4,  c.  103,  s.  1, 
'Cnacts: 

Thftt  no  person  under  eighteen  yearn  of  age  nhall  be  allowed 
40  work  in  tbe  night  (that  la  to  my)  between  the  honra  of  half- 
yast  oight  o'clook  in  the  erening  and  half-pHt  fire  o'clock  in 
"UM  morning,  except  u  hereinafter  provided,  in  or  about  auv 
eottoo,  woollen,  worsted,  hemp,  Bax.  tow,  linen,  or  allk  mill 
-or  factory  wherain  eteam  or  water,  or  any  other  mechanical 
power,  is  or  aball  be  need  to  propel  or  work  the  machinery 
.in  nicb  mill  or  factory,  either  in  ncntchlng,  carding,  roving, 
■Dinning,  pieceing,  twisting,  winding,  drawing,  doubling, 
netttng,  making  thread,  drensing,  or  weaving  of  cotton,  wool, 
woreted,  hemp,  flax,  tow,  or  silk,  either  separately  or  mixed, 
da  any  snch  mill  or  factoiy. 
By  7  &  8  Vict.  c.  15,  s.  73, 

The  word  "factory,"  notwithstanding  any  proviiiion  or 
.«xamption  In  the  Factory  Act,  shall  be  taken  to  mean  all 
bnildings  ai)d  premises  sitnated  within  any  part  of  the 
ITtalted  Kingdom  of  Great  Britain  and  Ireland,  wherein  or 
within  the  cJoae  or  cnrtllage  of  which  steam,  water,  or  any 
other  mechanloal  power  shall  be  nsed  to  move  or  work  any 
machinery  employed  in  preparing,  manufacturing,  or  tlnish- 
ing,  or  in  any  process  incident  to  the  manufacture  of  cotton, 
wool, -hair,  silk,  ISax,  hemp,  jute,  or  tow,  either  separately  or 
mixoA  together,  or  mixed  with  any  other  material  or  any 
fabric  made  thereof ;  and  any  room  situated  within  the  out- 
ward gate  or  boundary  of  any  factory  wherein  children  or 
yonng  persons  are  employed  in  any  procens  incident  to  the 
aoanufacture  carried  on  in  the  factory,  shall  be  taken  to  be 
a  part  of  the  factory,  although  it  may  not  contain  ,any 
machinery ;  and  any  part  of  such  factor}'  may  be  taken  to 
tfi  a  factory  within  the  meaning  of  this  Act. 

[The  subsequent  Act  of    13   &   U    Vict.   c.   64, 
.under  which    the   information   i«   laid,   regulates 


tho  age  at  which  women  may  be  emptojed,  bat 
does  not  afFect  the  question  to  be  decided  here.] 
It  does  not  follow,  that  because  the  woman  luai- 
tioned  in  the  information  was  not  waved  to  be 
engaged  in  working  at  cotton,  she  does  not 
come  within  the  Act,  because  the  Act  is  for  the 
regulation  of  cotton  factories  and  applies  to  any 
person  within  the  curtilage.  The  result  of  the  t»a 
sections  is,  that  any  building' will  be  a  cotton  ftc- 
tory  if  steam  power  is  naed  in  it  in  preparing  cotton, 
or  in  any  process  incident  thereto.  Steam  pover 
here  is  used  in  twisting  and  winding  the  cotton  for 
the  purpose  of  being  used  in  the  nuurafactore 
carried  on  in  the  building.  It  makes  no  differaice 
that  steel  is  also  employed.  In  Hagdm  v.  Tojffer. 
88  L.  J.  80,  M.  C,  9  L.  T.  Ren.  N.  a  S»%  a 
detached  set  of  premises  in  which  all  that  was  done 
waa  to  wind  cotton  from  one  red  on  to  another,  wu 
held  to  be  a  cotton  factory.  The  manufacturer  coaM 
protect  himself  if  he  pleases  under  sect  73,  bj 
haring  the  cotton  process  all  carried  on  in  om 
room.    An  iUtistration  may  be  drawn  from 

TmbM-  V.  Hiekt.  12  0.  B.,  N.  S.,  162 ;  31  L.  J.  Hi. 
SLV.;   6  L.  T.  Bep.  N.  S.  784. 

Quain  for  the  resp. — The  statutes  are  penal,  tnl 
to  be  construed  strictly.  They  were  intendetl  to 
apply  to  cotton-mills :  (see  3  &  4  Will.  4,  c.  103, 1.S, 
and  die  penalty  clause  in  7  &  8  Vict,  c  15,  s.  S(.) 
A  building  is  only  a  factory  if  it  is  used  for  th^in- 
poration  of  cotton,  and  if  cotton  goes  thioniJi 
numerous  stages  in  it.  "  Procesa  inodeot  to  it' 
means  incident  to  the  manufacturing  of  the  cotta 
The  words  "  mixed  with  other  material "  are  ah 
inserted  to  prevent  persons  from  evading  tbeAct^ 
mixing  it  with  other  material,  as  at  Bradford,  vlien 
it  is  mixed  with  w<x>l  and  made  into  what  are  callel 
"  mixed  fabrics."  [Keatiko,  J. — But  is  not  pUidift 
cotttm  a  process  within  the  statute  ?  Suppose  tboe 
was  a  factory  exclusively  devoted  to  jdaiting  tJu 
cotton,  which  might  be  sold  to  tbe  peneos  who 
placed  it  round  the  steel,  would  it  not  be  a  cotton 
factory  7  Does  it  make  any  difference  that  the 
plaiting  and  the  windiitg  round  the  sted  are  done 
on  the  same  premises  ?]  It  depends  on  bow  tb« 
plating  is  done.  CWe  r.  />i'citxnsoii,  10  L.  T.  Repi 
Xi.  S.  616,  is  an  authority  in  favour  of  the  lesp. 

Hamen  in  reply.— The  Act  of  3  &  4  Will  4 
actually  contains  the  word  "  winding,"  and  thf  piv- 
cess  in  Haydon  v.  Taylor  was  hdd  to  be  a  wiadiDj 
within  the  meaning  of  that  Act,  as  well  as  a  proces 
within  that  of  7  &  8  Vict.  c.  15. 

Eble,  C.J. — Tbe  question  in  this  case  is,  whether 
the  premises  of  the  resp.  were  shown,  on  tbe  facts 
stated,  to  be  a  factory  within  the  meaning  of  the 
Factory  Acts.  [His  lordship  read  the  words  of  the 
sections  set  out  above.]  I  am  of  opinion  that  thrr 
were  shown  to  be  a  factory.  Cotton  is  empIoTod  on 
them  in  two  ways  :  first,  for  winding  round  steel ; 
secondly,  for  making  a  fabric  as  a  cose  for  the  stcd 
crinoline  skirts  being  the  product  manufactured  (or 
sale.  The  fabric  is  composed  of  a  plait  of  (ixtees 
threads,  and  that  is  a  fabric  made  by  manufactnriiif 
cotton  within  the  words  of  the  statute.  The  am 
put  by  my  brother  Keating  in  the  course  of  the 
argument  is  decisive  of  the  judgment  to  be  giyif 
here.  If  cotton  were  made  up  in  a  separate  buiUiii): 
into  a  material  which  was  to  be  used  for  coveriuz 
crinoline  steels,  no  one  would  doubt  that  the 
building  would  be  one  used  for  manufacturin;  s 
cotton  fabric.  Cotton  was  used  on  these  piemisa. 
and  steam  power  was  used ;  and  I  think  that  the 
decision  of  the  magistrates  was  wrong. 

Williams,  J. — I  am  of  the  same  opinion.  Cotti* 
thread  is  here  woven  by  machinery  into  a  fabric,  sm 
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ithe  caie  comes,  I  think,  within  the  very  words  Of  the 
ststnte. 

WiLLW,  J. — ^I  am  of  the  same  opinion.  A  cotton 
fabric  is  certainly  manufactured  on  the  premises, 
sod  it  is  not  the  leu  so  because  it  is  intended  to  be 
uied  in  combination  with  steel  for  the  purpose  of 
prodncing  the  article  to  be  sold.  I  am  inclined  to 
doubt  if  this  is  a  manufacture  of  a  combination  of 
cotton  and  steel.  It  is  a  manufacture  of  a  cotton 
Uime  which  is  afterwards  to  be  combined  with 
st«eL 

KxATno,  J.  conciuTed. 

Juigmaafor  the  app^  th*  cate  to  be  remitted  to  the 
magitirates. 

Attorney  for  the  apm  The  Sottdtor  tothe  Treaettrf. 

Attorney  for  the  re«p.,  W.  Pitman. 


Mabon  ahd  anotbek  v.  Mitcbiu.. 


[Ex. 


OOTT&T  OF  XZOHXaiTBB. 

Mitmet  br  F.  Baiui  »ai  B.  Lnos,  Eaqn..  BuTM«t»«t.Law. 
Tkuraday,  Jan.  26,  1865. 

Mamh  ahd  AXOTHn  (Administrators,' &C.)  v. 
MrrcHELU 

BnAmd  and  wife — Protection  order  under  20  {■  21 
Viet.  c.  85,  «.  n— Produce  of  "lawful  industry'— 
Jvitdictiim. 

Tkepniectwn  afforded  to  a  deterted  wife  fty  the  Divorce 
ic(  (20  ^  21  Vict,  c  85)  is  confined  to  the  lawful 
awnufi  of  her  lawful  induetry,  and  does  not  extend 
to  the  profits  aeguired  ly  hier  bg  a  Keentious  and 
immanu  course  of  life ;  and  therefore  an  order  of 
.pntection,  obtained  from  a  magistrate,  under  sect.  21 
«f  tk  ahooe  Act,  bg  a  wife  meged  to  be  daerted  by 
•tr  hubamd,  witt  not  protect  her  goods  and  property 
aefdred  bf  her  gains  and  earnings  as  a  brothel 
eloper. 

'Qfiare,  whether  an  order  obtained  on  a  false  statement 
of  desertion,  when,  in  fad,  the  wife  has  not  been 
iaerttd,  is  a  valid  order  ;  and  whether,  untkr  such 
eircumstanees,  the  magistrate  had  any  jurisdiction. 

TroTer  and  detinne  by  pits,  as  administrators  of 
one  Ann  Wild,  deceased,  against  deft,  to  recover  the 
Tilne  of  certain  household  goods  and  furniture. 
Pleas  (amongst  others),  not  possessed  and  leave  and 
lisence. 

At  the  trial  before  Blackbnm,  J.,  at  the  last 
winter  assizes  at  Liverpool,  the  following  appeared 
to  be  the  facts  of  the  case  as  given  in  evidencet 

The  deceased,  Ann  Wild,  was  the  wife  of  one 
Anthony  Wild,  to  whom  she  was  married  in  1847. 
After  living  not  too  comfortably  together  for  some 
t«n  years,  tite  wife,  who  had,  as  her  husband  alleged, 
been  in  the  habit  of  constantly  getting  drunk,  asso- 
ciating with  improper  characters,  and  harbooring 
•Ben  at  his  hoase,  left  her  home  one  day  in  1867, 
stripping  the  house  of  the  furniture;  and  they 
never  afterwards  lived  together.  From  that  time, 
np  to  her  death  in  1864,  she  led  an  immoral  life ; 
keeping  a  brothel  and  cohabiting  with  different  men, 
with  one  of  whom,  named  Sanderson,  she  had  at  the 
time  of  her  death  been  cohabiting  for  the  previous 
two  or  three  years.  On  the  9th  Nov.  I860  she 
applied  for  and  obtained  from  the  stipendiary 
magistrate  at  Manchester,  on  an  u  parte  statement, 
a  ^otection  order  under  sect.  21  of  20  &  21  Vict 
c  85  (the  Divorce  Act),  on  the  alleged  ground  that 
her  hnsband  had  deserted  her  on  and  since  7th  June 
1867.  At  the  very  time  of  obtaining  this  order  she 
was  supporting  herself  by  keeping  a  brothel,  and  the 
money  to  defray  the  costs  of  getting  the  order  was 
furnished  by  her  paramour  Sanderson,  with  whom 
she  was  then  liriog  in  adultery.    The  order  was 


duly  registered  in  compliance  with  the  requirements 
of  the  Act  on  the  12th  of  the  same  month  of 
November. 

Upon  her  death,  in  July  1864,  her  husband  went 
to  the  house  where  she  had  been  living  and  had 
died,  and  took  possession  of  the  furniture  and 
effects  there,  and  gave  directions  to  deft.,  an  auc- 
tioneer, to  sell  the  same  by  auction.  The  sale  took 
place  accordingly,  and  realised  52/.  7s.  2d.,  the 
twlance  of  which,  after  deducting  rent,  taxes  and 
expenses  (tf  sale,  was  handed  over  by  d^  to  Wild, 
the  husband.  More  than  two  months  after  this  the 
pits.,  the  brothers  of  the  deceased  wife,  having 
taken  out  letters  of  administration  to  her  estate, 
limited  to  estate  aoqnired  after  the  alleged  deser- 
tion, claimed  from  the  deft.,  and  subsequently 
brought  the  present  action  against  him  to  recover, 
the  value  of  such  estate. 

The  above  facts  having  been  proved,  the  jury,  in 
reply  to  questions  from  the  learned  judge,  said  they 
believed  the  wife  had  not  been  deserted,  and  that 
the  protection  order  was  obtained  by  fraud; 
secondly,  that  the  property  of  the  deceased  woman 
was  acquired  by  untawfiu  means,  being  the  gains 
of  prostitution ;  whereupon,  by  direction  of  the 
leanied  judge,  who  ruled  for  the  day  that  tho 
order  of  protection  was  good  until  discharged,  they 
found  a  verdict  for  the  pits.,  with  damages  equal  to 
the  value  of  the  goods,  which,  after  deducting  rent 
and  expenses,  Ac,  they  assessed  at  46/L  13s.  9^  and 
leave  was  reserved  to  the  deft,  to  move  on  the  abovo 
points. 

The  following  are  the  material  sections  of  tho 
statute  20  &  21  Vict.  c.  85  (Divorce  Act)  on  the  con- 
struction of  which  the  case  turned : 

Sect.  21 : 

A.  wife  dsMrted  by  bar  bubsnl  may,  eX  any  time  after  nich 
deaerdon.  If  resident  wtlbin  the  metropolitan  district,  apply  to 
a  polioe  magistrate,  or  If  raaident  in  tbe  ooontty  to  Jnatloea  la 
petty  seasiaaa,  or  lo  either  eaas  to  tbe  oonn,  for  an  order  to 
pcoleet  any  money  or  property  abe  may  aoqnirB  iy  ier  otm 
liat/W  industry  and  property  which  abe  may  become  poeseseed 
of  after  socb  desertum,  a^idnat  her  huabaad  or  biB  crsdlsorB, 
or  aoy  pereon  claiming  mular  bim,  and  SDcb  magistrate  or 
iuatioes.  or  coort.  If  Batiatled  of  tbe  fast  of  snob  deaertloa.  and 
that  tbe  same  was  without  reasonable  oaose,  and  tiiat  tbe  wife 
is  maint^niog  lierself  by  ber  own  indastry  or  property,  may 
make  and  gire  to  tbe  wife  an  order  protecting  ber  earainK!< 
and  property,  acquired  since  the  commencement  of  aucb 
desenlon,  from  Iwr  husband  and  all  creditors  and  penona 
claiming  under  liim,  and  such  earnings  and  property  ahall 
belong  to  tlie  wife  as  if  alie  were  a /mutott  Provided  always, 
that  erery  socb  order,  if  made  liy  a  poUoe  magistrate  or  instioes 
at  petty  sessions,  shall  within  ten  days  after  the  making  thereof 
be  entered  with  tbe  registrar  of  tbe  County  Court  within 
whose  jnrlsdlctlon  the  wife  is  resident,  and  that  it  shall  be 
lawful  for  the  husband,  and  any  creditor  or  other  person 
claiming  under  him  to  apply  to  the  soort  or  to  the  magistrates 
or  justices  by  whom  such  order  was  made  tor  the  discharge 
thereof.  ProTlded  also,  that  It  the  bosband  or  any  oredltor  of 
or  person  claiming  under  the  btnbaad  shall  selie  or  oootlnne 
to  hold  any  property  of  the  wife  after  notice  of  any  aneh  order, 
be  shall  be  liable  at  the  aoit  of  the  wife  (which  she  la  liereby 
empowered  to  bring)  to  restore  the  apeclllo  property,  also  for  a 
sum  equal  to  doable  tlie  value  of  tbe  property  so  seized  or 
held  after  such  notioe  as  aforesaid.  If  any  auch  order  at 
protection  be  made  tbe  wife  shall,  Airing  tks  emtiMumce 
thtrstf,  be  and  be  deemed  to  have  been  during  such  desertion 
of  ber  in  the  Uke  position  in  all  reapecta  with  regard  to  pro- 
perty and  earnings,  and  aoing  and  belnganad,  as  she  would  be 
under  this  Aet  <^  <A<  oUobuiadfrtto/jadicUUMparatlon. 

Sect.  25: 

In  erery  ease  of  a  jndidsl  sepanttlon  the  wife  shall  from 
the  date  of  the  sentence,  and  whilst  llie  separation  shall  eon- 
tinne,  bt  eonsidtrtd  as  a  Jknu  »ott  mth  reject  to  froptrty  oftvtry 
daerifHon  which  she  may  acquire,  or  which  may  come  to  or 
devolve  npon  her,  and  such  pn^rty  may  be  dlapoaed  of  by 
ber  in  ail  respects  as  a/<m<  wie,  and  oo  her  decease  tbe  snmr, 
in  case  she  shall  die  Intestate,  shall  go  as  tbe  same  would  bavu 
gone  if  her  hnsband  bad  been  then  dead,  Ac 

A  rule  was  obtained  in  this  term  to  enter  a  non- 
suit or  verdict  for  the  deft,  pursuant  to  leave  on 
the  ground  that  the  order,  having  been  fraudulently 
obtained,  was  a  nullity  as  regards  the  deft. ;  also,  even 
if  the  order  were  valid,  yet  the  goods,  not  having 
been  the  proceeds  of  lawful  industry,   were  not 
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protected,  or  for  a  nevr  trial  on  the  ground  that  the 
Terdict  waa  against  the  evidence,  agointt  which  rule, 

Qmin,  for  ^ta.,  shotred  cause,  (a) — This  wa«  the 
first  case  on  these  pointa  under  the  Act.  Aa  to  the 
first  braooh  of  the  rule,  the  atatute,  bjr  stet.  SI, 
declared  that  the  wile's  position  uader  a  protectioa 
order  should,  "  darim  me  continuance  thereof,  be  the 
same  as  if  she  had  obtaiaed  a  decree  of  judicial 
stparation ;"  wltich  position  was  defined,  by  sect.  i&, 
to  be  tlie  same  as  "  a  /smt  tale  with  respect  to  pro- 
per^' of  evety  description  acquired  by  or  derolving 
upon  her."  The  ma^trate  living  jurisdiction,  the 
order,  when  registered  under  the  Act,  was  coneto* 
sive,  whether  there  had  lieen  desertion  or  not. 
Although  only  a  magistrate's  order,  and  made  ex 
parte  (as  it  needs  must  be),  it  inToived  the  question 
whether  a  decree  of  judicial  separation,  if  obtained 
by  fraud,  could  be  questioned  by  this  court.  It  wm 
aubmitted  it  could  not  be.  The  Act  pointed  out  the 
mode  of  getting  rid  of  the  order ;  and  in  no  other 
way  and  by  no  other  tribunal  could  it  be  set  aaide. 
Moreover,  the  fraud  hero  alleged  was  not  of  the 
kind  to  invalidate  the  order.  [Channeli^  B. — It 
would  seem  to  be  more  like  contradictory  erideoce 
of  the  facts  than  a  fraud  on  the  court,  as  in  the  case 
of  one  J^ty  falsely  personating  another.  Voxa-ook., 
C.B. — ^The  expression  "obtuned  by  fraud"  iroporta 
not  merely  oontradictocy  evidence,  bat  the  getting 
an  order  on  evidence  known  at  the  time,  by  the 
party  producing  it,  to  be  false.]  Although  a  new 
point,  the  authority  of  analogous  cases  supported 
the  plt.'s  view;  e.g.,  a  conviation  by  a  magistrate 
having  jurisdiction,  if  not  defective  on  its  fu:c,  was 
conclusive  as  to  facts  therein  stated :  (Britlaiu  v.  Kin- 
naird,  1  B.  &  B.  482  ;  and  notes  to  Crepps  v.  Durden,  1 
Sm.  L.  C.  649, 5th  edit.)  [Martin,  B.— I  do  not  think 
the  cases  on  convictions  will  help  you.  A  conviction 
follows  a  hearing  of  both  sides ;  but  this  is  an 
«z  parte  proceeding,  which  is  a  different  thing.] 
It  was  made  ex  parte  by  the  statute  which  provided 
the  mode  of  setting  it  aside,  and  that  assimilated  it 
to  a  conviction.  The  attribute  of  being  conolasive 
evidence  of  the  facts  stated  therein,  and  properly 
tending  thereto,  belonged  to  every  adjudication 
emanating  from  a  competent  tribunal :  {Aldridge  T. 
Haimee,  2  B.  &  Ad.  895  ;  1  8m.  L.  C.  5H),  6th  edit.) 
To  a  plea  in  an  action  for  arrest  under  judge's  order 
under  1  &  2  Vict.  c.  110,  justifying  by  virtue  of  the 
order,  a  replieation  that  it  waa  obtained  by  fraud 
wonld  be  no  answer ;  proceedings  must  be  taken  to 
set  it  aside.  So  a  deft,  could  not  plead  that  a  judg- 
ment against  him  had  been  obtained  by  fraud: 
{ifoore  y.  Boumnker,  7  Taunt.  97 ;  1  Wras.  Saund. 
92  b,  note  f.)  Probates  and  administrations  also, 
which  were  ex  parte,  were  conclusive  both  at  law  and 
equity,  until  revoked,  and  could  not  be  impeached 
by  evidence  even  of  fraud :  (I  Wms.  Exors.  476, 
6th  edit.  [MAiitiN,  B. — If,  ui  point  of  fact,  the 
wife  waa  not  deserted,  was  there  any  jurisdiction  ? 
The  magistrates  finding  it  wonld  not  give  him 
jurisdiction  unless  the  fact  were  so.  [His  Lordship 
referred  to  Thompeon  v.  Ingham,  14  Q.  B.  710  ; 
1S»  L.  J.,  N.  S.,  189,  Q.  B.]  There  it  was  a 
preliminary  inquiry  to  found  jurisdiction,  but  here 
the  desertion  whicli  gave  jurisdiction  was  the  very 
offence  to  be  tried  by  the  tribunal  appointed  by 
Parliament  to  try  it ;  and  if  the  finding  of  the  fact, 
on  which  jurisdiction  was  founded,  was  not  con- 
clusive, it  would  not  be  binding  as  to  the  offence 
itself,  which  was  the  very,  and  the  only,  thing  the 
magistrate  had  to  inquire  into.  The  cases  were 
all  collected  in  lieg.  v.  Bokon,  1  Q.  B.  G« ; 
10  I^  J.,  N.  S.,   49,  M.  C.      [Martih,    B.— The 


(a)  Attboagh  tb*  Court  gar*  juilgmrat  on  tta  Homd  gmad 
ot  the  mis  only,  yet,  u  the  queation  under  thie  atatute  U  e  new 
«■»,  tha  whole  of  the  ergumcnts  on  both  points  are  here 
Ctveib 


Aet  al  Pariiament  is  subject  to  the  rah  of  Oe 
common  law,  that  every  judgment  obtained  byfrasd 
is  void.  PiGOTT,  B. — The  magistrate  has  joriidic- 
tion  even  If  there  should  be  no  desertion,  for  hetus 
jurisdiction  to  hear  and  inquire;  tbeo,  when  tbe 
order  is  made,  it  is  to  have  the  effect  of  a  decree  of 
judicial  separatioiv  Now,  would  it  be  competent 
for  this  court  to  inquire  into  the  legality  of  such  s 
decree  ?]  That  was  the  point,  and  it  was  contended 
it  Would  not  be.  Agun,  third  parties  dealing  with 
the  wife  as  a/eme  *(>&,  would  be  wholly  nnprolecied 
if  an  order,  whilst  unrevened,  were  no  pnrtec&o. 
He  cited  also 

Ttprji  v.  Ar«i!)>iati,l5IL&W.  64Si.UI..J.,IlS., 
16U,  M.  C.  (judgmoDt  of  Pollock,  CE): 

Shedden  v.  Patnct,  1  Haoq.  H.  of  L  Csa.  535; 

Paby  oB  OenTioci0o<  (Mbedilt  by  1UaikMma.\1B, 
quoting  FaOen  v.  FelA,  HolL  287 ; 

Cases  collected  in  notes  to  iniruily  v.  SMt,  i  8m. 
L.  C.  (5th  edit.)  418  s 

27  ft  28  Vict.  0.44. 

TE.Jamet,  <5.C.  refArrtd  tor  Phry  r.  Meddowcnfi, 
10  Beav.  182.  Mabtis,  B.— My  brother  Keating 
has  an  impression  that  there  has  been  a  case  oo  tiat 
very  section  of  the  Act.]  Kone  siich  hid  heea 
found.  The  huabwd  wtgf  a  fMn  part^,  and  had  i 
locus  standi  to  appeal  in  tlsB  waj^  pointed  out  by  tke 
statute.  As  to  the  second  point,  the  goods,  thai{h 
found  by  the  jary  to  be  the  proceeds  (rf  prostitafioi,' 
were  yet  protected.  The  enacting  part  bf  ioCt  Jl 
protected  her  "  earnings  and  property "  genenHf. 
not  limiting  it  t»th»ewiihigs  of  »^n^  iaitet^' 
[PouuDos,  C.  B.— The  Oritdnal  introdiKtioo  gt# 
matter,  in  the  earlier  partof  the  aectioa,  being  kmM 
on  "  tuurfulMtmngt,"  all  aubsfequeat-meotioa  ofsot- 
inggmuatmeaB  "lawfi^ltaraings."  Pto«R,B.-<Wl 
we  sny  that  the  earainga  of  dufaoaeoty,  *.  g-,  vi^H 
pockets  or  stealidg,  would  be  prote«ted  nder  d» 
section  7]  They  wonbl  not  be  her  proptety,  bat  ikr 
goods  here  were ;  for  though  the  moan  mii^teit 
been  Immorally  acquired,  the  ftimiture  oou^tlkM- 
with  was  not,  and  the  money  so  converted  conld  dM 
be  followed.  Sect.  2S  threw  light  on  sect.  21,  uxl 
covered  every  description  of  property  acquired  \ij. 
coming  to,  or  devolving  upon  her.  The  iacentioni^ 
the  Legislature  might  also  be  gathered  from  nibse- 
quent«tattttefl  i*  pmi  matetid:  21  &  22  VicLc  UK, 
ss.  6,  7,  6,  and  the  Sooteh  A«t;  84  ft  25  Vict,  c  M, 
iu  the  corresponding  section  of  which  latter  Act  tk 
Word  "kurfik"  was  omitted. 

Ei  J<me$,  Q.  C.  {Holker  with  hiffl)  ceititftt  fordrfL 
in  support  of  the  rule.— The  Legivlatnre  meaat  to 
protect  a  wife  improperly  deserted  by  her  hoshnl; 
to  protect  her  &rip/'dl^  aequirtd  earainga  from  Ua^ 
and  t«  enable  her  t«  deal  with  third  petsoos  free 
from  his  interferente.  Tliere  was  no  preteoee  ftr 
s^ng  that  any  property  hbre  had  devolved  bimd 
her  passively ;  it  waa  ail  aeqaintd  by  her  aeilw 
exertions.  Assnming  the  order  goMi  in  sthtfm- 
pects,  it  nmst  have  reference  only  to  ''la*f«flT 
acquired  "  property.  The  furniture  ImW  wis  wrf 
for  a  busia«s8  not  only  itatmond  but  anlawfnl  sal 
Indictable.  The  Legishiture  would  not  give  > 
premium  or  boon  to  fannloraHty.  Bnt,  irresprttm 
of  Araod,  the  order  was  a  ntdHty,  belhg  iritlioot 
jurisdiction.  Withoat  the  requisite  actoatlyexiit- 
:ng  «tate  of  things  at  the  time  the  magistrate  «si 
balled  on  to  act,  the  order  would  not  bind  slnfl^^ 
whatever  it  might  do  aa  between  priBcipals^_1V 
foundation  of  jurisdiction  here  was  that  the  ^>|iRei» 
most  be  a  dtsmttd  wife.  If  she  were  not  fit  *»» 
category  there  was  no  jurisdiction.  All  the  com 
cited  on  thb  other  side  presuppoaed  joiisiiietiaa- 
Having  juriadiotion  the  courts  would  not  n^^* 
mistaln,  but  leave  the  party  to  appeal.  [FiooRi  & 
— Tou  would  say  that  if  the  mi^trata  finds  ■« 
wife  to  be  deaerted.antf  without 
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then  the  onler  is  good,  oven  if  there  were  no  reason- 
able cause  ;  but  that  if  he  finds  desertion  when  in 
fttct  she  has  not  been  deserted,  then  the  order  is 
invalid  ?]  Yes,  the  "  reasonable  cause  "  was  inci- 
dental only  to  his  inquiry,  and  the  evidence  taken 
to  satisfy  his  mind  might  be  to  absolve  him  from 
consequences.  [He  was  here  stopped  by  the 
Court.] 

Pollock,  C.  B. — Although  there   may  seem  to 
be  some  little  difficulty  at  first  sight  in  construing 
for  (he  first  time  an  Act  of  Parliament  which  intro- 
duced a   new   principle   into    our   legislation   as 
regarded  the  relation  of  husband  and  wife,    and 
wUch  gave  to  a  feme  covert  the  position,  rights  and 
privileges  in  many  respects  of  a  feme  sole,  or  of  a 
wife  who  had  obtained  a  decree  of  judicial  separa- 
tion, it  is,  I  think,  abundantly  clear  that  the  Legis- 
latore  Intended  to  confine  the  protection,  afforded  to 
a  deserted  wife  by  the  Act  of  Parliament,  to  the 
legal  fruits  of  her  legal  industry ;  and  that  they 
were  expressly  anxious  to  restrict  the  operation  of 
the  Act  to  her  obviously  lawful  and  meritorious 
gains,  and  did  not  intend  to  give,  but  on  the  con- 
trary studiously  avoided    giving,  any  protection 
Tuider  a  plea  of  desertion,  to  the  profits  which  she 
might  acquire  by  a  licentious  and  immoral  course 
of  life,  which  would,  in  effect,  have  been  holding  out 
an  incentive  to  a  wife  to  desert  her  husband  for  the 
purpose  of   indulging,  unchecked,  her  vicious  and 
immoral  propensities.    On  this  ground,  therefore, 
I  think   thmt  the  goods  in    question,  wliich    were 
found  to  be,  and  admittedly  were,  the  proceeds  of 
prostitution,  were  not  protected  by  the  order.    This 
renders  it  unnecessary  to  consider  further  the  other 
ground  of  the  rule,  or  to  give  any  judgment  upon 
the  question  involved  therein.  The  rule  will  be  made 
absolute  to  enter  a  nonsuit. 

Chanselx,  B. — I  am  entirely  of  the  same  opi- 
nion, and  for  the  same  reasons  as  my  Lord,  and  I 
desire  to  confine  myself  to  this  second  point,  namely, 
that  the  property  not  being  the  proceeds  of  the  wife's 
"lawful  industry,"  was  not  protected  by  the 
order.  As  to  the  other  point  of  jurisdiction,  it 
is  unnecessary  to  discuss  that  point  further,  or 
to  give  any  decision  upon  it.  It  is  enough 
that  this  order  did  nut  protect  these  goods,  which 
were  the  produce  of  her  earnings  as  the  keeper 
of  a  brothel,  and  not  the  product  of  her  "  lawful 
industry." 

PicoTT,  B. — I  agree  with  my  Lord  Chief  Baron 
and  my  brother  Chaunell  in  the  judgment  which 
they  have  pronounced  on  the  second  point.  On  the 
first  point,  of  the  jurisdiction,  I  must  confess  that 
my  mind  was  coming  to  a  different  view  from  that 
which  I  had  entertained  at  first ;  but  it  is  quite 
unnecessary  to  dwell  further  or  to  say  more  on 
that  point.  'With  regard  to  the  second  point,  it  is 
clear  to  my  mind  Uiat  the  Legislature  intended, 
where  a  wife  was  deserted  by  her  husband,  that  the 
lionajide  proceeds  of  her  lawful  and  honest  industry 
.sboi^d  be  protected  fromhis  interference  with  them  ; 
.ind  that,  in  giving  her  this  protection,  they  made  a 
."pecial  distinction  between  any  properly  u-hutever,  ixnii 
that  which  she  might  acquire  by  her  "/o«y«/in</ttj<n/," 
and  took  care  that  the  privilege  of  coming  to  the 
c;)urt  for  protection  as  a  feme  sole  should  be  granted 
to  her  in  respect  of  her  lawful  earnings  only. 
The  distinction  would  have  been  needless  if  it 
had  been  intended  to  include  within  the  piro- 
tection  her  property  of  all  kinds  and  however 
nbtained. 

MjonxN,  B.   had  gone  to  chambers  before  the 
j;Mao.  Ca». — Vot.  m.] 


argument  was  concluded,  and  so  took  no  iiert  in 
the  judgment. 

RuU  absolute  to  enter  a  tumxuit. 

Attorneys  for  pits.,  Torr,  Janeway  and  Taijart, 
38,  Bedford-row,  agents  for  W.  Lancaster,  Bradford, 
Torkshire. 

Attorneys  for  deft.,  Johiison  and  Wetherall,  7, 
King's  Bench- walk.  Temple,  agents  for  Storer,  Man- 
chester. 


COtTBT  OF  aiTEEN'S  BENCH. 

Reported  by  Johx  Tiiojirnox  and  T.  \V.  SAumaas,  E»qrs., 
Barriatera-At-Law. 

Thursday,  Jan.  26,  1865. 

Reo.  v.  AskebtOk. 

niffhiray — Indictment  for  non-repair — Jurisdiction  of 
justices  to  mate  order  Jor — 5  ^"  6  Will.  4,  c.  50, 
ss.  94-5. 

Before  directing  an  order  under  sect.  95  of  the  5^-6 
WilL  4,  c.  60,  for  an  indictment  to  be  prefared  against 
a  parish  for  non-repair  of  a  highway,  the  justices 
should  satisfy  themsehes  from  the  evidence  that  the 
road  in  question  is  a  highway,  if  the  fact  is  disputed. 

Rule  nisi  to  bring  up  an  order  of  justices  made 
under  the  Highway  Act  (5  &  6  Will.  4,-C.  50),  s.  95, 
directing  an  indictment  to  be  preferred  against  the' 
parish  of  Askerton,  Cumberland,  for  the  non-repair 
of  a  highway. 

At  the  hearing  of  the  summons,  taken  out  under 
sects.  94,  95,  the  surveyor  of  the  parish  of  Askerton 
denied  that  the  road  out  of  repair  was  a  highway, 
and  he  said  that  he  consequently  denied  the  liability 
of  the  parish  to  repair  the  road  iu  question.  The 
other  side  cited  the  case  of  Reg.  v.  Arnould,  8  B.  &  B. 
550,  and  27  L.  J.  92,  M.  C,  and  contended  that  the 
justices  were  bound  to  direct  an  indictment  to  be 
preferred ;  but  on  the  other  hand,  Ex  parte  Bartktt^ 
29  L.  J.  (to,  M.  C,  was  quoted.  The  justices  then 
proceeded  to  hear  evidence  as  to  the  road  being  a 
highway,  but  another  justice  came  in,  and  the  dis- 
cussion was  renewed  before  him.  The  justices 
ultimately  refused  to  hear  further  evidence,  and 
made  the  order  now  brought  up. 

McLeod  showed  cause. — ^The  order  is  good.  Wiere 
the  liability  to  repair  a  road  is  disputed  by  a  parish, 
the  justices  are  bound  to  direct  an  indictment  to  be 

$  referred  under  sect.  95:  {Ex  parte  Bartktt,  and 
teg.  v.  Arnould.')  [Blackbuhx,  J. — If  a  private 
road  in  a  gentleman's  park  is  out  of  repair,  and 
proceedings  are  taken  as  here,  can  the  justices 
under  this  section  direct  an  order  to  be  preferred 
against  the  parish?]  No  doubt  the  argument  must 
go  that  length.  The  case  of  Reg.  v.  ffeanor,  6  Q.  B. 
745,  only  decides  that  where  the  road  is  not  a  highway 
the  costs  cannot  be  levied  out  of  the  highway  rate. 
Here  there  was  priuta  facie  evidence  before  the 
justices  that  this  was  a  highway,  and  they  had- 
jurisdiction  to  make  this  order.  In  this  section  the 
word  hiuhway  is  used  simply  to  mean  the  place  or 
road  in  question,  and  is  not  descriptive  of  its  legal 
character. 

Hayes,  Serjt.  in  support  of  the  rule. — ^The  justices 
had  no  jurisdiction  to  make  the  order,  this  noc 
being  an  admitted  highway.    The  justices  at  all 
events  ought  to  have  heard  the  evidence : 
Reg.  v.  Ileanor,  6  Q.  B.  745. 

CocKnuRN,  C.  J. — The  rule  must  be  made 
absolute.  It  is  .not  necessary  to  say  whether, 
*on  the  construction  of  the  S&6'WilL4,  c.  50,  it  is 
competent  for  the  justices  to  order  an  indict-, 
ment   to  be  preferred  against  the  parish  on  the 
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denial  of  thoir  lialiility  to  repair  only,  or  wliether 
they  have  any  authority  unless  the  road  is  an 
admitted  highway.  It  is  clear  that  it  is  not  simply 
because  the  surveyor  denies  that  it  is  a  highway, 
«nd  therefore  the  liability  of  the  parish  to  repair, 
that  the  justices  can  order  an  indictment  to  be  pre- 
ferred. The  justices  must  have  some  evidence 
before  them  to  lead  to  the  inference  that  it  is  a 
Ughway  ;  but  here,  on  the  denial  of  the  surveyor 
that  the  road  was  a  highway,  and  the  liability 
of  the  parish  to  make  the  order,  they  proceed  to 
make  an  order.  They  stopped  short  of  the  point 
«t  which  their  power  to  make  an  order  arose. 

Blackbubm,  J. — I  am  of  the  same  opinion.  In 
any  view  of  the  statute,  the  justices  have  made  an 
order  which  they  were  not  justified  in  doing.  Un- 
der both  sects.  94  and  93  the  road  out  of  repair 
most  be  a  highway.  The  enactment  is  based  on 
that.  Beg.  v.  Ileaaor  shows  that  it  is  only  where  the 
load  is  a  highway  that  an  order  for  costs  can  be  made. 
'When  the  road  is  an  admitted  highway,  and  the 
liability  to  repair  is  denied  on  the  part  of  the  parish, 
then  it  is  qnite  clear  that  an  order  it  to  be  made. 
If  it  is  alleged  on  the  one  side,  and  denied  on  the 
other,  that  the  road  is  a  highway,  the  justices  are 
not  at  once  to  make  the  order,  but  they  should  tee 
whe^r  diere  is  any  evidence  that  it  is  a  highway. 
Otherwite  it  would  lead  to  the  absurdity,  that  if  a 
private  road  in  a  gentleman's  park  was  alleged  to 
be  a  highway,  the  justices  would  be  bound  to  order 
an  indictment  to  be  preferred.  In  the  case  where  it 
is  alleged  on  the  one  side  to  be  a  highway,  and 
resisted  on  the  other,  and  the  justices  hear  evidence, 
and  oom«  to  the  conclusion  that  it  is  not  a  highway, 
then  it  is  clear  they  should  not  order  an  indictment; 
bat  if  they  come  to  a  conclusion  that  it  is  a  high- 
way, then  whether  they  ought  to  order  an  indict- 
ment is  a  question  we  are  not  called  upon  to  decide 
now.  In  the  present  case  they  have  proceeded  with- 
out any  evidence,  and  that  is  clearly  wrong. 

Vpi.i.nR,  J. — In  this  case  the  justices  have  acted 
on  a  n^stffjcen  view  of  the  law.  At  present  I  give 
no  o{iijuon  a»  to  what  is  the  correct  construction  of 
the  section.  The  justices  at  least  should  satisfy 
themselves,  upon  the  evidence  before  tbem,  whether 
the  load  in  question  is  really  a  highway  or  not. 

Rule  abaiute. 


ExparU  TjfB  Imbabita^s  or  £a8X  Stokehogse. 

CV>iiiU|«  ccmstoMaru — Formation  ofdUtricta — 
8|-4  Ktr(.c.  88,  «>.  27,28. 

Vnier  tie  CMM(y  Gonstalmlary  Act  (S  fr  *  Vict-  c.  88X 
s.  27,  a  nn^U  parish  mag  be  aauiituted  a  tqmrale 
police  tfytriet  iy  itself. 

It  i$  no  ofijeetion  to  an  onkr  of  quarter  sessions 
forming  county  police  districts,  which  a  court  of  law 
eta  entertain,  that  the  r^wrt  required  by  the  3  ^-i 
Vict  e.  88,  s.  27,  to  be  tent  from  the  sessions  to  the 
Secretary  of  State,  does  not  contain  sufficient  mate- 
rials. 

Anaukl  Rogers,  on  behalf  of  the  Rer.  George 
Kolan,  representing  the  inhabitant  ratepayers  of 
the  parish  of  Blast  Stonebouse,  moved  for  a  certiorari 
to  bring  np  an  order  made  at  the  Devonshire 
Quarter  Sessions,  under  the  County  Constabulary 
Act  (8  &  4  Vict.  c.  88),  ss.  27,  28,  by  which  the 
parish  of  East  Stonebouse  was  constituted  one  dis- 
trict by  itself.  The  effect  of  the  order  was  stated 
t«  be  that  whereas  two  additional  constables  only 
were  impoinied  for  the  parish,  the  rates  were  in- 
creased 2000/1  It  was  contended  that  the  order  of 
aessioos  was  bad,  and  that  upon  the  true  construc- 


tion of  sect  27,  giving  the  justices  power  to  (ona 
pclice  districts,  the  words  "  to  divide  the  coontj,  or 
any  part  thereof,  into  police  districts,  oomittiogif 
such  parishes  and  places,  or  parts  of  paririiM  sad 
places,  as  shall  appear  to  them  most  conn 
nient,"  did  not  empower  the  justices  to  mike 
one  single  parish  a  police  district  by  itaeU. 
They  may  unite  parishes  or  parts  of  pwiAei 
into  a  district,  but  not  form  a  single  parish  b;  itieU 
into  a  district.  [BLACKBtniN,  J. — It  would  hare  cost 
the  inhabitants  just  as  much  if  the  iuiUoes  hsd 
added  to  the  district  an  acre  out  of  the  sdjoimng 
parish,  which  would  have  made  the  order  UDobjectioa- 
able  according  to  your  argument.]  TheLegislttuR 
meant  not  to  oppress  one  parish  alone  by  thtoviig 
on  it  the  increued  costs.  [CaoMiTOH,  J.— The  Act 
is  against  you,  both  in  the  words  and  spirit  The 
woid  i>arishes  includes  parish.  Blackbukx,  J.— 
The  Legislature  has  said  that  the  justices  may  do  it, 
subject  to  an  appeal  to  the  Secretary  of  State;] 
Secondly,  the  justices  have  not  set  out  soSdent 
materials  in  the  report  of  the  proposed  altentioii, 
which,  by  sect.  27,  they  are  required  to  send  to  the 
Secretary  of  State. 

CocKBUBN,  C.  J.— We  have  nothing  to  do  nth 
that.  The  report  is  no  part  of  the  order  of  aeanon, 
and  any  informality  in  the  report  does  not  inrilidite 
the  order  of  sessions.  The  term  "paridies,"  in 
sect.  27,  includes  the  singular,  "  parish."  IV 
sessions  are  to  exercise  their  discretion  as  towhetbr 
a  parish  is  or  is  not  sufliciently  large  to  be  cosci- 
tuted  one  district  by  itself. 

Ckoxpiok  and  Blackbcrn,  JJ.  concuired. 

Mkllor,  J.—  The  words  in  sect  27  were  intdiM 
to  limit  tile  maximum  of  the  authority  of  tk 
justices,  and  not  the.miuimum. 

RukrtJsmL 
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Tuesday,  Jan.  31,  1865. 
V.  The  CoEOirBB  or  Haboate. 


Coroner's  inquest— Jurors  disperting  without  rytlar 
adjournment. 

An  inquest  was  at^oumed  to  a  given  dnu  in  order  Ad 
the  inquisition  and  verdict  might,  in  the  meastiai,  *« 
formaUy  prepared  for  signature.  Before  tkt  if 
arrived,  the  eorontr  wrote  to  the  jurors  not  to  attia 
on  that  day,  nor  until  they  received  a  further  nolitr. 
Pursuant  to  a  further  notice,  they  met  and  stgntd  tk 
inquisition  ani  verdict : 

Held,  that  the  inquisition  and  verdict  were  mid,  hatni 
been  signed  coram  nonJtuSce. 

Bule  nisi  to  quash  an  inquisition  super  tm* 
corporis,  which  had  been  removed  into  this  oourt  kj 
certiorari  (see  ante,  p.  196.) 

The  inquest  was  held  at  Margate,  befon  ik 
coroner  of  the  Cinque  Forts,  on  the  body  <• 
Susannah  Lock,  who  was  killed  in  conscqnox^ 
of  a  collision  on  the  railway  at  the  Margate  »'*'^ 
TTie  jtity  were  originally  empannelled  on  the  2m 
Aug.  18G4,  and  the  inquest  was  regularly  adjonisea 
and  continued  to  the  5th  Aug..  when  the  ji^ 
delivered  the  following  verdict :—" That  the 
deceased  met  with  an  accident  which  caused  btf 
death  on  the  1st  Aug.  1864,  at  the  South-Esrten 
Railway  Terminus  at  Margate,  by  a  coUis* 
between  a  mail  train  and  an  up-station  trsia  t« 
former  being  late  ;  and  that  the  uegligencc  of  w 
guard  and  inspector  was  the  proximate  cause  oi  Of 
accident,  and,  consequently,  of  the  death."  Thi» 
the  coroner  pronounced  to  be  a  verdict  of  •»»• 
slaughter,  and.  with  the  view  of  having  the  vwdirt 
recorded  in  a  legal  form,  he  adjourned  the  ixuflttt 
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until  the  8th  Aug.,  and  in  the  meantime  instructed 
coaiuel  to  settle  the  verdict  and  inquisition.  Find- 
ing that  comisel  did  not  send  back  the  draft  in  due 
•time,  tiie  coroner,  who  lived  at  Dorer,  instead  of 
going  to  Margate  on  the  8th  Aug.  and  resuming  the 
inquest  and  further  adjonming  it,  wrote  to  the  juror* 
jofonniog  them  that  they  need  not  attend  on  the 
ith,  or  until  they  had  a  fresh  notice.  The  jury 
were  then  re-asaembled  on  the  12th  Aug.,  and  the 
inqoitition  and  rerdict  signed  by  them. 

8hee,  J.,  sitting  in  the  Bail  Court,  held  the  inqui- 
sition so  signed  to  have  been  signed  coruM  nonjudice, 
and  void. 

Pary,  Serjt.  and  G.  Fraaeis  showed  cause. — ^The 
inquisition  was  not  vitiated  by  the  signing  being 
•deUyed  until  the  12th.  The  verdict  was  given  on 
the  3th,  and  the  signing  was  merely  a  ministerial  act. 
'[CocKBDSN,  CJT. — ^Tbe  jury  are  not  bound  by  the 
verdict  until  they  have  signed  it.  Signing  is  not  a 
nere  ninisteriat  act.  Blackbubn,  J. — Is  there 
■any  authority  for  saying  that  any  part  of  the  busi- 
mew  of  an  inquest  cannot  be  done  at  a  court  not  held 
>by  regular  adjournment  ?]  In  Bum's  Justice,  tit. 
^Ga(oner,''37,  edit.  1845,  it  is  said  that  the  inqui- 
aitioa  may  be  signed  by  the  coroner  and  jury  at 
4ny  time  before  they  have  dispersed.  [Blackbork, 
J.— That  rather  shows  that  it  is  heat  to  avoid  even 
^an  adjournment.]  The  coroner  mig^t  have  adjourned 
the  inquest  sine  die,  or  held  it  in  secret.  [Black- 
aon,  J.— That  may  be  doubted,  and  he  did  not 
'<lo  it]    The  following  cases  were  then  cited : 

Beg.  V.  WeM  Torrington,  Burr.  S.  C.  298; 

GaneU  v.  Ferraad,  6  B.  &  C.  611. 

rCocKBDHir,  C.J. — If  some  of  the  jurors  had  re- 
fined to  attend  on  the  12th  they  could  not  have 
lieen  fined  because  they  were  not  properly  sum- 
imned,  the  court  having  been  dissolved.  The 
ioqoest  might  have  begun  de  novo.  But  the  jury 
vere  summoned  for  a  particular  inquest,  and  the 
nionxnt  they  were  allowed  to  disperse,  and  the  court 
va>  broken  up  and  not  adjourned,  their  duty  and 
functions  were  gone.] 

B.  Jams,  in  suppcHrt  of  the  rule,  was  not  called 
-open. 
By  the  Court  :  Jiuk  absolute. 


Friday,  Fd>.  3,  1865. 

Kertom  (app.)  V.  Habt  (resp.) 

Gamt — Illegal  tnqxiss  in  pursuit — 1    j"  2    Witt.  4, 
c.  82,  s.  30. 

A.  <^)on  Us  o>en  land  shot  at  a  pheasant  whieh  rose  from 
hu  land,  but  tie  act  of  shooting  took  plane  white  the 
/Aeasant  uxts  in  the  air  over  B.'s  land.  The  pheasant 
feB  dead  on  B.'s  land,  and  A.  went  on  B.'s  land  and 
pidcid  it  up. 

The  justices  having  refused  to  convict  A.  of  a  trespass  in 
pursuit  ofijame,  under  the  1^-2  Will.  '4,  c.  32,  *.  80, 
this  Court  held  that  they  were  right. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  holden  at  Ashford,  Kent,  on 
the  Sth  Nov.,  the  resp.  Stephen  Hart,  of  the  parish 
of  Weatwell,  in  the  said  county,  farmer,  appeared 
npon  an  information  exhibited  by  the  app.  James 
Kcnyon,  of  the  said  parish  of  West  well,  under-game- 
keeper,  charting  him  the  said  reap,  for  that  he  did 
on  the  1st  Oct.  18G4,  at  the  parish  of  Westwell 
aforesaid,  unlawfully  commit  a  trespass  by  being  in 
the  daytime  of  the  same  day  upon  certain  arable 
land  in  the  possession  and  occupation  of  Henry 
Tappenden,  there  in  search  of  game  without  the 
licence  or  consent  of  the  owner  of  the  laud  so  tres- 
PMsed  npon,  or  of  any  other  person  having  the  right 


to  authorise  the  said  Stephen  Hart  to  enter  or  bo 
upon,  the  said  land  for  the  purpose  aforesaid,  con- 
trary to  the  statute,  &c.,  whereby  tlie  said  Stephen 
Hart  had  forfeited  a  sum  of  money  not  exceeding  2/. 

On  the  hearing  of  the  case  the  app.,  upon  his 
oath,  stated:  "lam  under-keeper  to  Sir  llichard 
Tuf  ton,  Bart.  On  the  1st  Oct.  last,  about  half -past 
ten  in  the  morning,  Mr.  Hart  (the  resp.^  was  out 
shooting.  He  shot  a  cock  pheasant  and  it  fell  on 
Mr.  Tappendcn's  field,  belonging  to  Sir  lUchard 
Tufton.  He  went  and  fetched  the  bird  himself, 
taking  his  dog  and  gun  with  him.  Mr.  Hart  was  oit 
his  own  land  when  he  shot  the  pheasant,  and  it  roso 
off  Mr.  Hart's  land.  The  pheasant  was  dead  when 
Mr.  Hart  picked  it  up,  and  it  laid  upon  its  back." 

When  the  resp.'s  counsel  was  addressing  the  court 
the  chairman  recalled  the  app.  and  asked  him  whether, 
when  the  resp.  shot  the  pheasant,  it  was  or  was  not 
in  the  air  over  the  land  belonging  to  Sir  R.  Tufton '/ 
The  app.  replied  it  was  over  Sir  R.Tufton's  land 
and  fell  a  considerable  distance  within  Sir  Kichard'it 
boundary.  The  resp-'s  solicitor  objected  to  the 
question  being  put  after  the  app.  had  heard  the 
opening  of  the  re8p.'s  case. 

The  resp.'s  attorney  contended  on  his  behalf — 
1.  That  upon  the  app.'8  evidence  no  trespass  within 
the  meaning  of  the  Act  1  &  2  Will  4,  c  32,  s.  30, 
had  been  committed,  as  the  pheasant  rose  off  the 
resp.'s  land  and  the  resp.  was  upon  his  own  land 
when  he  shot  the  bird.  2.  That  the  30th  section  of 
the  above-mentioned  Act  did  not  apply  to  game 
when  dead. 

Having  heard  the  evidence  of  the  app.  and  the 
argument  of  the  re*p.'s  attorney  the  justices  dis- 
missed the  case,  the  grounds  of  their  determina- 
tion being,  that  as  the  pheasant  was  raised  off  the 
resp.'s  land  and  shot  by  him  when  he  (the  resp.)  was 
upon  his  own  land,  the  mere  act  of  entering  the  land 
stated  in  the  information,  for  the  purpose  of  picking 
up  the  pheasant  which  was  then  dead,  as  proved  by 
the  evidence,  was,  in  our  opinion,  not  such  a  tres- 
pass in  pursuit  of  game  as  is  contemplated  by  the 
80th  section  of  the  1  &  2  WUl.  4,  c.  32. 

The  question  for  the  opinion  of  the  court  was, 
whe^er  the  justices  were  right  in  point  of  law  in 
dismissing  the  case  upon  the  grounds  above  stated. 

Ktane,  Q.C.  for  the  app. — ^The  justices  ought  to 
have  convicted  the  resp.  It  was  immaterial  that 
the  pheasant  arose  on  the  re8p.'s  own  land.  It  was 
a  fact  in  the  case  that  the  resp.  shot  the  pheasant 
when  it  was  over  a  neighbour's  land.  That  was  in 
itself  a  civil  trespass,  and  the  entry  upon  the 
adjoining  field  to  pick  up  the  bird  was  an  illegal 
trespass  in  pursuit  or  at  least  in  search  of  gome 
under  1  &  2  WiU.  4,  c.  82,  s.  30 : 

OMwnd  V.  Meadows,  81  L.  J.  288,  M.  C. ;  L.  T.  Kcp. 
N  6  290  * 

Jforden  v.  Porter,  29  L.  J.  213,  M.  C. 
rBLACKBDBN,  J. — ^Tho  80th  section  must  mean 
living  game  and  not  dead  game.  The  pheasant 
was  de^  in  this  case  when  the  resp.  went  to  ]iick 
it  up.]  It  may  mean  dead  game  also.  The  wonl 
"search"  arolies  as  well  to  dead  as  to  living  game. 
If  not,  poachers  may  easily  evade  this  enactment. 

Venman,  Q.C.  for  the  resp. — ^The  words  '•  search" 
and  "pursuit  of"  can  only  apply  to  living  game, 
and  the  section  cannot  be  held  to  apply  to  dead 
game  found  on  land.  In  Osboml  v.  Aleadou-s  the 
information  was  for  pursuit  of  game ;  here  it  is  for 
search  of  game. 

Blackbubk,  J.— The  justices  wore  right  in  refus- 
ing to  convict.  The  30th  section  of  the  1  &  2  Will. 
4,  c.  82,  was  evidently  directed  against  a  tresiMiss  by 
entering  land  in  pursuit  of  living  game,  and  cannot 
apply,  in  my  opinion,  to  game  that  is  dead.    We 
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have  no  doul)t  whatever  mwn  that  point.  The  reep. 
undoubtedly  entered  the  land  of  his  neighbour  and 
committed  a  civil  trespass,  but  he  did  so  in  search  of 
a  pheasant  which  bad  risen  from  his  own  land,  and 
at  which  he  had  a  right  to  shoot,  as  he  did,  from 
his  own  land.  The  case  would  have  been  precisely 
similar  if  it  had  been  a  har<;  which  bad  started  from 
his  land  and  been  shot  when  it  had  got  to  his  neigh- 
bour's land.  The  case  of  Reff.  v.  Pratt,  4  E.  &  B. 
SGO,  decided  that,  in  order  to  be  a  trespass  to  shoot 
at  game  under  this  sect.  30,  it  must  be  a  personal 
trespass.  Therefore,  the  sole  point  is,  whether  the 
mere  fact  of  going  in  to  pick  up  the  dead  bird 
brings  the  case  within  the  80th  section.  The  case 
of  Osljond  V.  Meadoirs,  in  the  Court  of  C.  1'.,  was 
nut  capable  of  being  taken  to  a  court  of  error, 
and  is  not,  therefore,  binding  upon  us.  But  it  is 
not  necessary  for  us  to  dissent  from  that  case.  Here 
the  justices  declined  to  treat  the  shooting  of  the 
bird  which  had  been  shot  at  from  the  resp.'e  own 
ground  as  one  act  with  the  trespass  to  pick  it  up, 
and  we  think  they  were  quite  right.  It  was,  so 
far  as  the  trespasser  was  concerned,  matter  of  sur- 
prise tliat  the  bird  fell  on  his  neighbour's  land,  and 
it  was  no  planned  thing  on  his  part  to  commit  any 
trespass  in  pursuit  of  game  such  as  is  contemplated 
by  the  30th  section. 

Mkllor,  J. — ^I  am  of  the  same  opinion.  I  think 
that  the  justices  were  not  bound  to  conrict  in  this 
cose.  1  agree  that  the  30th  section  refers  to  living, 
and  not  to  dead  game,  and  the  31st  section  confirms 
that  construction.  If  this  case  were  not  dis- 
tinguished from  Osbond  v.  Meadows,  I  confess  I 
should  have  liked  further  time  to  consider,  although 
that  decision  would  not  be  binding  on  us  sitting  in 
this  court.  I  do  not  think,  however,  there  is  any 
real  conflict  between  that  case  and  our  present 
decision. 

Judgment  f»r  the  reij). 


00T7BT  OF  COMMON  PLEAS. 

Reported  by  W.  Mavd  and  LoaKV  Smitu,  Esqra., 
ltarrliteri»-at-Law. 


BECI8TBATIOK  APPEALS. 

Nov.  22,  18M,  and  Jan.  17,  ISGu. 

POWEIL    r.    B0RA8TOS. 

Election  lam — Borough  vote — Qfialification — Omipa- 
tion — Building-thed^Ejuadem  generis — 2  11 V//.  4, 
c.  46,  *.  27. 

A  building,  the  occupation  of  which  will,  by  sect.  27 
nf  the  Reform  Act  (2  Will.  4.  c.  4,")),  confer  a 
borough  franc/iise,  must  be  a  building  ejusdem  generis 
with  the  other  buildings  mentioned  «n  //«'  statute, 
namely,  houses,  warehouses,  counting-houses  and 
tJiofys. 

The  claimant  of  a  borough  vote  rented  and  occtqtied  a 
furtn.  the  greater  part  of  which,  including  the  farm- 
bnildings,  mas  beyond  the  limits  of  the  borough,'  but  a 
few  acres  of  land  of  more  than  the  clear  yearly  value 
of  1 01.  lay  within  the  borough.  There  was  no  building 
tipon  this  portion  of  the  farm  when  tlie  claimant  took 
jmssession,  but  tulaequently  a  wooden  shed  was  placed 
upon  it,  supported  on  four  posts  let  into  the  grmind. 
There  mas  no  floor  to  the  shed.  The  sides  were  of 
hoards,  and  so  frail  that  a  portion  of  them  mas 
soon  broken  away.  It  was  used  by  the  claimant  for 
keeping  agricultural  implements.  It  was  avowedly 
placed  upon  the  land  in  order  to  entitle  the  claimant  to 
«  rote  far  the  borough,  and  there  was  no  evidence  that 
die  clatmanfs  landlord  hud  given  his  permission  to  itr. 
vtetion  I 


lield,  that  the  shed  was  not  a  building  occspied  hij  ik 
claimant  so  as  to  entitle  him  to  a  vole  for  llit  ioreiijL 

Watson  V.  Cotton  explained. 

At  a  court  held  before  the  revising  banitter  for 
the  borough  of  Ividdenuinster,  Kichaid  PowtU  ob- 
jected to  the  name  of  George  Boraston  being  re- 
tained on  the  list  of  persons  entitled  to  vote  ia  the 
election  of  a  member  for  the  borough  of  Kiddei- 
minster  in  respect  of  property  occupied  in  tti» 
paririiiof  Kidderminster  Foreign. 
'  The  following  facts  were  stated  on  appeal : 

The  said  George  Boraston  is  a  farmer,  and  for  sen- 
ral  years  has  rented  and  occupied  a  farm  at  ijotton- 
common,  within  the  said  parish  of  Kiddcnuiiistef 
Foreign,  but  being  partly  within  and  partly  bejroal 
the  limits  of  the  parliunentary  borou^  of  Kidder- 
minster. 

The  greater  portion  of  the  farm,  including  tie 
farm-buildings,  is  beyond  the  borough  limits;  but 
a  few  acres  of  laud,  of  more  than  the  desr  yesiif 
value  of  10/.,  lie  w^ithin  the  borough. 

There  was  no  building  on.  the  land  within  the 
borough  when  the  said  George  Boraston  took  Ik 
farm  of  his  landlord,  but  in  Uie  sununer  of  liiC  a 
shed  was  placed  upon  the  piece  of  land  within  (a 
borough.  This  shed  was  made  entirely  of  Toal 
having  boarded  sides  and  a  boarded  roof,  and  bew 
supported  by  four,  posts  let  into  the  ground  thnt 
feet.  It  adjoins  a  public  road,  and  most  of  the  edc 
boards  of  the  shed  facing  the  road  hare  been  Imta 
to  pieces.  There  is  no  floor  to  the  shed,  b » 
entered  by  a  door,  and  used  by  the  tenant  for  ixgf- 
ing  agricultural,  implements  in.  It  was  pn<d 
before  the  revising  barrister  that  the  shed  w» 
erected  by  a  builder  of  Kidderminster  in  acoBv 
ance  with  ijistructions  received  by  him  from  u 
active  political  agent  in  that  borough,  who  had  cu 
interest  either  as  landlord  or  tenant  iu  the  land  ii!<<i 
which  it  was  erected.  But  previously  to  its  erci- 
tion  the  permission  of  the  said  George  Boraston  n^ 
asked,  who  replied  that  he  could  not  give  anansveL 
and  that  his  landlord  must  be  asked.  There  v>i3> 
evidence  of  the  landlord  having  given  such  penni!- 
sion,  but  the  said  George  Boraston  gave  instmctioi- 
to  the  builder  as  to  the  size  of  the  door  of  the  thxi 
and  told  him  that  if  he  required  it  floorol  he  vouU 
do  it  himself.  It  was  objected  on  beludf  of  tbeiiii* 
B.  Towcll  that  the  name  of  the  said  (.ieorgc  Botssto' 
ought  to  be  expunged  from  the  said  list  on  the  i'>- 
lowing  grounds : 

First,  that  the  akteA  erected  as  aforesaid  was  not  t 
building  withiu  the  meaning  of  the  Keform  Act 

Secondly,  that,  under  the  circumstances  swi^' 
respecting  its  erection,  there  was  no  occupttion '>' 
the  said  shed  by  the  said  George  Borastou  ini^ 
the  meaning  of  the  lieform  Act. 

Thirdly,  that  the  shed  formed  no  part  of  the  pre- 
perty  for  wluch  the  said  George  Boraston  paid  iw'- 
and  could  not  be  said  to  be  occupied  by  him  with  th' 
land  as  tenant  under  the  same  landlo^ 

The  revising  barrister  held  the  contrary  of  thr<i 
objections,  and  decided  to  retain  the  name  of  the 
said  George  Boraston  on  the  said  list.  If  the  cou" 
shall  be  of  opinion  that  the  decision  was  wroog.  t> 
name  of  the  said  George  Boraston  is  to  be  vcpm^ 
from  such  list. 

Keane,  Q.C.  appeared  for  the  app.,  and 

Karslake,  Q,C.  and  R.  Bourke  appeared  for  IK" 
resp. 

In  the  course  of  the  argument  in  this  case  and  tbt  • 
following  (the  two  cases,  depending  on  *B$ioprJ>- 
principles,  were  considered  together)  reference  "" 
made  to 

Watson  V.  Cotton,  6  C.  B.  51 ; 
Whitmore  v.  Bedford,  6  U.  &  G.  9;    . 
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R.  T.  IjondoiUhorpe,  6  T.  K.  377 ; 

A  T.  0%,  IB.  &  Ad.  161 ; 

Deitkimt  V.  Feilden,  7  M.  &  G.  182 ; 

2  Will  4,  c.  43,  8.  27  i 

HdaweU  v.  Easheoud,  6  Ex.  295; 

Uenrfth  v.  Booth,  9  L.  T.  Rep.  N.  S.  392  j 

MarOa  T.  Am,  7  £.  &  B.  237. 

Jan.  17. — Ekle,  C.  J.  delivered  the  judgment  of 
•  the  Court. — ^The  legp.  occupied  a  farm,  of  which  a 
ivx  acres,  worth  more  than  10/.  annually,  were  within 
the  borough,  and  on  this  part  of  the  fanii  there  was 
no  building  at  the  time  of  the  demise,  nor  for  years 
after.  In  18G2,  an  electioneering  agent,  having  no 
interest  of  any  sort  in  the  land,  caused  a  shed,  made 

■  of  boards  nailed  to  posts,  to  be  erected,  and  therein 
the  resp.  had  kept  some  agricultural  implements. 
Here  was  no  evidence  that  the  landlord  had  any 
knowledge  on  the  subject.  The  revising  barrister 
decided  that  this  shed  was  a  building  witliin  the 
statute,  and  that  it  was  occupied  by  the  resp.  as 
tenant  His  decision  is  the  subject  of  this  appeal, 
and  we  are  of  opinion  that  it  should  be  reversed  on 
both  points.  The  Legislature  has  not  defined  with 
clearness  the  qualification  for  a  vote  in  a,  borough. 
In  a  county  all  that  is  comprised  under  the  term 
"land"  is  the  principal  source  of  qualification  ;  but 
in  a  borougli  land  alone  does  not  qualify.  It  can  only 
be  used  as  an  accessory  to  a  building  for  the   sole 

.purpose  of  making  up  the  value  of  10/.  The  inten- 
tion of  the  Legislature  respecting  a  qualification  for 
a  borough  was  much  considered  in  Cookv.  Humber,  1 1 

■  C.  B.,  N.  S.,  4 1 .  It  is  there  laid  down,  that  ''a  quali- 
fication is  compounded  of  four  elements :  tenement, 
value,  occupation,  and  estate.  There  must  be  for 
tenement,  a  house,  warehouse,  counting-house, 
shop^  or  other  building  analogous  thereto:  there 
matt  be  fur  annual  value,  10/. ;  there  must  be  occu- 
pation—that is,  actual  exercise  of  the  rights  of  an 
owner  in    possession  during  the  requisite   time; 

'thete  must  bo  an  estate  in  the  tenement  either 
of  fee  or  less.  If  these  four  distinct  elements 
are  combined  in  the  claimant,  he  is  qualified, 
if  otherwise,  not.  Now,  although  they  must 
exist  in  combination  in  order  to  qualify,  still, 
io  inquiring  into  the  existence  of  the  combination, 

-  each  element  must  be  separately  ascertained :  first,  is 
the  claimant  tenant?  secondly,  is  he  occupier? 
thirdly,  is  the  tenement  sufficient  in  value?  and, 
fourthly,  in  kind  ?"    Again,  in  pages  44  and  45  it 

'  it  said :  "  The  statute  requires  some  permanent 
occupation  of  and  some  independent  interest  in  the 
property.  The  permanence  prevents  the  sudden 
creation  of  votes.  The  oivnership  or  the  tenancy 
with  rating  indicates  some  independence;  in  other 
Words,  the  requirement  of  at  least  a  tenancy  ex- 
cludes some  occupations  of  less  independence,  such 
at  that  of  servants  and  objects  of  charity  ....  As 
to  the  kind  of  tenement  which  qualifies,  the  statute 
has  described  two  classes  of  buildings,  namely,  those 
itsd  for  residential,  and  those  used  for  commercial 
purposes— house  for  residence,  warehouse,  counting- 
house,  shop,  or  other  analogous  building  for  com- 
merce." To  apply  these  principles  to  the  present  case, 
we  Uiink  that  the  so-called  building  is  not  of  the  class 
•pecified  in  the  statute ;  that  is,  it  is  neither  in  the 
residentiary  class,  nor  in  the  class  connected  with 
commercial  industry.  We  also  think  that  the 
claimant's  occupation  thereof  was  not  in  the  oyiacity 
of  tenant.  As  to  the  first  question,  whether  the 
»iMaUed  building  is  sufficient  to  qualify,  &c.,  we  are 
aware  of  the  impossibility  of  defining  clearly  what 
it  included  in  the  class  described  in  the  statute  by 
the  words  "other  buildings,"  and  of  the  difficulty 
of  affirming  that  a  thing  is  not  in  a  class  when  the 
boundary  of  the  class  is  unknown.  We  are  also 
aware  of  the  immense  variety  of  structures  which 
are  sufficient  buildings,  considering  the  locality,  and 
Ihc  use  for  which  they  are  adapted  in  that  locality. 


Still,  we  are  of  opinion,  that  tlie  intention  of  the 
Legislature  would  be  defeated,  and  the  words  indi- 
cating the  class  of  buildings  which  qualify  would 
be  without  any  effect,  if  everything  which  could  be 
called  a  building  was  held  sufficient.  It  ought  to 
be  in  some  degree  adapted  both  to  be  used  by  man 
cither  for  residence,  or  for  the  industry  to  which  the 
statute  relates,  and  also  to  have  the  degree  of  dura- 
bility which  is  included  in  the  idea  of  a  building. 
Tlie  shed  in  question  fulfils  neither  of  these  con- 
ditions. The  boards  were  nailed  to  the  posts  for  the 
purpose  of  performing  the  i>art  of  a  shed,  according 
to  the  revising  barrister,  not  for  any  purpose  con- 
nected with  the  interest  of  the  occupier,  and  were  so 
frail  as  to  have  been  destroyetl  in  part  before  the 
required  year  luid  elapsed.  Tlie  Legislature  intended 
that  "building"  should  give  the  primary  qualifi- 
cation, and  that  "land"  should  be  a  secondary- 
resort,  if  the  building  was  not  worth  10/.  per 
annum;  but  land  would  become  the  primary 
qualification  if  a  shed  of  no  value  added  to 
land  of  the  required  value  was  held  to  qualify. 
We  arc  aware  that  the  question  whether  a  build- 
ing qualifies  is  more  a  question  of  fact  than  law, 
to  be  answered  by  the  revising  barrister  iierfonning 
the  part  of  a  jury  in  applying  the  law  to  the  facts 
before  Urn.  We  are  also  aware  of  the  soundness  of 
the  principle  laid  down  in  Watson  v.  Cotton,  5  C.  B. 
51,  that  if  the  revising  barrister  finds  the  building 
in  question  to  be  within  the  statute,  the  court  will 
make  every  presumption  for  the  purpose  of  support- 
ing his  findiD*g,  «nd  will  not  reverse  it  unless  the 
case  shows  it  to  be  erroneous.  We  adopt  these  prin- 
ciples as  somid,  but  still  we  think  that  this  decision 
is  shown  to  be  erroneous.  The  case  of  Watson  v. 
Cotton  has  been  treated  by  some  text  writers  as  if  it 
had  decided  that  a  tarpaulin,  supported  by  poles,  as 
described  in  the  case,  was  a  building  within  the 
statute,  and  they  have  drawn  wide  inferences 
therefrom,  and  these  inferences  are  carried  to  the 
furthest  extent  in  Lutwyche's  Reports,  58.  The 
learned  reporter,  in  a  note  there,  speaking  of  this 
case,  thus  expresses  himself :  "  It  will  not  be  easy 
in  future  to  say  what  is  not  a  building,  however 
slight  and  unsubstantial  the  structure  may  be,  pro- 
vided there  be  a  roof  to  it ;"  and  he  goes  on  to 
say,  "If  a  building  be  capable  of  holding  any 
articles,  it  may  fairly  be  considered  to  be  a  ware- 
house ;"  and  he  goes  on  to  say,  "  On  these  principles 
there  is  no  reason  why  a  donkey-shed,  a  fowl-house, 
or  a  pigstye,  should  not  qualify."  The  report  of 
tills  case,' in  5  C.  B.  51,  does  not  warrant  the  in- 
ference thus  drawn  from  it.  It  appears  there,  that 
the  judges,  resolving  to  support  the  finding  of  the 
barrister  unless  lie  states  facts  showing  that  he 
must  have  been  in  error,  take  his  description  to  be 
incomplete,  and  assume  that  the  dcscrii)tion,  if  it 
had  been  complete,  would  have  shown  that  the  shed 
was  a  building  in  the  ordinary  sense  of  the  word, 
and  was  properly  included  in  the  same  class  as 
warehouse.  In  page  52,  Maule,  J.  says:  "The 
barrister  gives  a  description  embracing  some  of  the 
incidents  of  a  building.  He  describes  two  sides  of 
the  structure ;  the  rest  may  be  of  solid  masonry 
He  docs  not  profess  to  give  a  full  description  of  it." 
Wilde,  C.  J.  says :  "  It  is  possible  to  conceive  sheds 
of  a  very  substantial  and  valuable  character ;  for 
instance,  the  sheds  in  the  docks,  which,  for  the  most 
part,  consist  of  columns  of  iron  or  stone  support- 
ing slated  roofs."  Then,  in  his  judgment,  Wilde,  C.  J. 
says,  "  The  barrister  having  found  it  to  be  a  build- 
ing within  the  Act,  I  must  assume  that  it  has  all 
the  requisites  to  constitute  a  building,  except  the 
incidents  he  sets  out."  And  Maule,  J.  says :  "  It 
is  not  denied  that  the  shed  in  question  is  a 
building.  Wlien  once  it  is  established  that  the 
thing  is  a  building,  the  only  question  that  re- 
mains is  to  be  decided  by  the  uses  and  purposes 
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to  which  the  building  is  or  may  be  put.    If  it  is  or 

way  be  applied  to  the  purposes  of  a  building  such 
as  is  mentioned  in  the  Act,  it  clearly  may  be  said  to 
bo  a  building  within  the  meaning  of  the  Act.  Its 
being  more  or  less  substantial  cannot  affect  the 

question.  Nobody  would  for  a  moment  doubt  that 
a  place  constructed  at  great  expense  and  of  great 

solidity,  closed  on  two  sides,  and  used  for  the 
stowage  of  goods,  would  be  a  building  within 
the  Act.  Assume  this  to  be  a  building,  and  in 
what  does  that  differ  from  this  ?"  It  thus  appears 
to  us  that  the  judges  do  not  hold  that  the  shed  as 
described  is  a  building  within  the  Act,  but  they 
declare  it  to  be  their  duty  to  assume  any  possible 
facts  not  excluded  by  the  case  for  the  purpose  of 
affirming  the  barrister's  finding.  Tlie  barrister  finds 
it  to  be  a  building ;  that  finding  is  to  stand,  unless 
the  case  excludes  the  possibility  of  its  being  a 
building,  and  the  judges  say  that,  consistently  with 
the  case,  the  shed  may  have  been  on  two  sides  of 
solid  masonry,  and  may  have  been  of  a  very  sub- 
stantial and  valuable  character,  and  may  have  been 
used  for  the  stowage  of  goods.  We  may  remark 
that  it  would  have  been  better  if  the  case  had  been 
sent  back  for  restatement  as  Mr.  Gray  requested. 
The  argument  of  that  learned  counsel  on  behalf  of 
the  app.  seems  to  have  been  considered  by  the  court 
as  perfectly  sound  in  law,  but  it  did  not  prevail, 
because  the  facts  were  assumed  to  exist  which 
made  it  irrelevant.  Mr.  Gray  contended  that  the 
building  must  be  something  substantial,  something 
ejutdem  generis  with  those  specifically  mentioned, 
and  not  a  mere  temporary  erection  for  the  more 
convenient  use  of  the  land  that  could  be  remov- 
able by  the  tenant,  and  none  of  the  judges  disputed 
the  correctness  of  this  view  of  the  law.  In  deciding 
whether  a  building  is  within  the  Act,  the  revising 
barrister  is  bound  to  give  effect  to  the  intention  of 
the  Legislature  expressed  in  the  statute,  and  in  so 
doing,  to  be  assisted  by  any  rule  of  construction 
laid  down  in  any  of  the  cases  rcUting  thereto,  but 
his  attention  should  never  be  turned  from  the  statute 
which  he  has  to  apply ;  and  though  general  prin- 
ciples of  construction  laid  down  by  the  judges  may 
help  to  guide  his  decision,  the  specific  facts  of  one 
case  form  a  very  fallacious  guide  in  the  decision  on 
other  specific  facts  supposed  to  resemble  them ;  the 
specific  facts  of  the  tupaulin  on  poles  seem  to  have 
led  to  unsound  conclusions.  In  the  present  case,  we 
consider  that  the  description  of  the  shed  is  com- 
plete, and  according  to  that  description  it  was  not 
of  a  substantial  character,  nor  ejnsdem  generis  with 
the  buildings  specifically  mentioned  ;  that  is,  it  was 
neither  adapted  to  nor  intended  for  any  purpose 
analogous  to  the  purposes  for  which  warehouses  are 
used,  and  that  therefore  the  decision  holding  the 
shed  to  be  a  building  within  the  Act  must  be 
reversed.  Secondly,  if  the  shed  is  taken  to  be  a 
building  within  the  statute,  then  the  question  is 
raised  whether  it  was  occupied  by  the  resp.  in  his 
capacity  of  tenant ;  and  the  answer  is  in  the  nega- 
tive. It  is  clear  that  the  shed  formed  no  part  of  the 
prembes  demised  at  the  time  of  the  demise;  and 
although  it  might  become  parcel  of  the  freehold  by 
being  annexed  thereto  under  certain  conditions, 
and  so  become  parcel  of  the  demised  premises 
during  the  currency  of  the  term,  the  case  docs 
not  show  that  it  was  made  under  such  condi- 
tions as  would  vest  the  property  in  the  land- 
lord, subject  to  the  interest  of  the  tenant 
during  the  term.  It  is  an  incumbrance  brought  on 
the  land  by  the  licence  of  the  tenant,  and,  for  aught 
that  appears,  subject  to  be  removed  at  the  will  of  the 
incumbrancer,  or  on  the  revocation  of  the  licence  by 
the  tenant.  The  building — not  the  land — is  the  sub- 
stance of  the  qualification ;  the  resp.  cannot  hold 

he  shed  as  tenant,  unless  the  landlord  has  the  pro- 
rty  in  it  as  reversioner.    But  the  landlord  is  not 


shown  to  have  assented  to  its  being  brought,  neither 
is  there  any  ground  for  affirming  that  he  conll 
object  to  its  removal,  nor  does  it  appear  that  either 
landlord  or  tenant  has  the  property  in  the  bouiis,. 
if  the  maker  of  the  shed  carried  it  away. 

Judgment  far  tit  <^. 
[Sec  the  next  case.] 


FowBLL  V.  Farmer. 

Election  law — Borough  vote — Qualijication — Ocopo- 
tion —  Building^  Potato  shed — Pigstye — Ejitaet 
generis — 2  Will,  i,  c.  45,  «.  27. 

A  building,  the  occupation  of  which  wiU  omfer  h 
borough  franchise,  must  be  a  building  tjuadem  gaait 
with  the  other  buildings  mentioned  m  the  itattU, 
namelg  houses,  warehouses,  counting-houses  and  deft. 

A  wooden  structure  erected  by  a  marhel  gardear  m 
land  which  he  rented  and  occupied  for  the  purposes  oj 
his  trade,  and  described  as  being  sup^rted  bt  woods 
posts  let  into  tlie  ground  and  as  hnvimj  boaraed  sita 
a  thatched  roof  and  a  doorfiutensd  i>i/  apadlod,  anf 
as  being  used  for  storing  potatoes,  maij  be  a  bMig, 
the  occupatiou  of  which  will  confer  on  the  mabt 
gardener  a  borough,  franchise  under  sect.  27  of  A 
Reform  Act  (2  WiU.  4,  o.  45). 

Q)uare,  if  a  pigstge  with  a.  thatchtd  roof  aitdistir 
respects  simuar  to  the  wooden  structure  docM 
above  is  such  a  buitiMng. 

Case  stated  by  the  revising  barrister  for  At 
borough  of  Kidderminster. 

At  a  court  held  before  me  for  the  revision  of  4* 
list  of  voters  for  the  ijorough  of  Kiddermimttf.ia 
the  3rd  Oct.  1864,  Kichard  FoweU  objected  to  the 
name  of  William  Farmer  being  retained  on  Itobi 
of  persons  entitled  to  vote  in  the  election  d  > 
member  for  the  borough  of  Kidderminster,  m  repto 
of  property  occupied  within  the  parish  of  Kiddii- 
minster  borough.  The  said  William  FarmBr  ii  > 
market  gardener,  and  for  the  purposes  of  that  bnts- 
ness  had  rented  and  occupied  under  the  same  land- 
lord five  acres  of  land  in  the  parish  of  KiddenninSff 
borough  for  more  than  twelve  calendar  months  neit 
previous  to  the  last  day  of  July  1864,  of  the  cksr 
yearly  value  of  20L 

There  was  no  building  on  the  land  when  the  siH 
William  Farmer  first  took. the  same  of  hie  landtai 
but  previously  to  the  3l8t  July  1863  the  aH 
William  Farmer  had  erected  «n  the  land,  at  his  o" 
expense,  a  wooden  structure  with  boarded  sidei  and 
a  thatched  roof,  and  supported  i>y  wooden  posts  ^• 
into  the  ground. 

The  entrance  to  the  structure  was  by  »  i* 
fastened  by  a  padlock,  and.it  was  used  by  the  ail 
Wm.  Farmer  for  storing  potatoes  and  other  things 
connected  with  hiabusiness.  The  said  Wra.Farnitf 
had  erected  in  like  manner  on  the  said  land  >  pi?- 
stye  with  a  thatched  roof,  but  in  other  lesptcts 
similar  to  the  structure  before  mentioned.  TIkR 
was  no  floor  made  to  the  pigstye,  but  cinders  »oe 
laid  in  the  ground  to  keep  it  dry. 

It  was  objected  on  behalf  of  the  said  Bidunl 
Powell,  that  the  said  Wm.  Farmer's  name  ouidii 
to  be  expunged  from  the  said  list  on  the  foUo»iiig 
grounds :  First,  that  the  structures  erected  by  ^ 
said  Wm.  Fanner  were  not,  nor  was  either  of  tbcnu 
building  within  the  meaning  of  the  Keform  Ad; 
secondly,  that  inasmuch  as  the  structores  bad  bea 
erected  by  the  tenant,  they  formed  no  jMUt  of  thf 
property  for  which  he  paid  rent,  and  could  not  it 
said  to  be  occupied  by  him  with  the  Und  as  tenan« 
under  the  same  landlord. 

I  held  that  the  said  structures  were  bnikfiii^ 
within  the  meaning  of  the  Act,  and  that  they  vtJt 
affixed  to  the  freehold,  and  decided  to  retain  the 
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lume  of  tho  said  Win.  Farmer  on  the  aaid  list.  If 
the  court  shall  be  of  opinion  that  my  decision  was 
wrong,  the  name  of  the  said  Wm.  Farmer  is  to  be 
expunged  from  such  list. 

Keaae,  Q.C.  for  the  app.,  Karsbke  Q.C.  and  R 
Batrke  for  the  resp. 

The  anthorities  referred  to  will  be  found  in  the 
preceding  case. 

Jan.  17. — Eblb,  C.  J.  delircred  the  judgment  of 
the  court. — Upon  this  appeal  two  questions  are 
niaed :  first,  whether  the  shed  described  in  the  case 
Tos  a  building  within  the  statute,  that  is,  whether 
it  had  sufficient  permanence,  and  was  ejuadan  generis 
with  the  buildings  specified  in  the  statute,  that  is, 
"  house,  warehouse,  counting-house,  shop."  The  re- 
vising barrister  found  it  to  be  such  a  building,  and, 
accoiding  to  the  principle  laid  down  in  \ratson  v. 
Cotton,  we  do  not  see  sufficient  in  the  description  he 
has  given  to  authorise  us  to  reverse  his  decision. 
It  is  constructed  of  planks  nailed  to  posts  let  into 
the  ground,  and  used  for  storing  potatoes,  that  being 
an  article  in  the  way  of  the  claimant's  trade  of  a 
market  gardener.  The  second  question  is,  whether 
tUi  shed  was  occupied  by  the  claimant  in  the 
capacity  of  tenant.  As  to  thi^  the  facts  are,  that  at 
the  time  of  the  demise  there  was  no  shed  on  the 
premises,  but  the  claimant  placed  it  there  during 
his  term,  and  used  it  as  above  mentioned.  The 
revising  barrister  found  that  it  was  so  occupied, 
and  we  do  not  see  sufficient  on  his  statement  to 
authorise  us  to  reverse  his  decision.  If  the  shed 
bad  become  the  property  of  the  landlord,  it  was 
occnped  by  the  claimant  in  his  capacity  of  tenant, 
although  he  constructed  the  shed  and  placcl  it 
there  during  the  term.  The  general  rule  is, 
qiikfud  plantatur  solo,  solo  cedit.  It  may  be  that 
tlie  ihed  continued  the  property  of  the  tenant  and 
was  subject  to  be  removed  by  him  at  any  time 
during  the  term.  His  right  to  do  so  might  depend  on 
his  contract  with  his  landlord,  or  on  the  nature  of 
the  construction  being  such  as  would  make  it 
removable  as  a  trade  fixture  ;  but  whatever  might 
be  the  right  of  the  tenant  if  further  facts  were 
added  to  the  statement  made,  we  act  on  the 
general  presumption  that  things  affixed  to  the  free- 
bold  pass  to  the  landlord,  and  we  affirm  the  decision. 
The  revising  barrister  has  raised  a  further  ques- 
tion, whether  a  pigstye  is  a  building  y'ladem  generis 
with  "  house,  warehouse,  counting-house  and  shop." 
It  is  not  necessary  to  answer  this  question,  which  is 
only  raised  in  case  the  shed  should  be  found  insuf- 
ficient ;  but  we  would  add,  that  we  are  by  n* 
means  prepared  to  assent  to  the  revising  barrister's 
opinion  on  this  point  without  further  discussion. 
We  would  further  add,  that  the  revising  barrister 
has,  in  our  judgment,  done  good  service  in  send- 
ing this  and  the  preceding  case  to  us  for  our 
decision,  and  giving  lis  the  opportunity  of  explain- 
ing what  wo  consider  to  be  the  true  meaning  of 
the  court  in  Watson  v.  Cotton,  and  thereby  putting 
lomc  limitation  upon  the  wide  inferences  drawn 
therefrom,  contrary  in  some  degree  to  the  intention 
both  of  the  Legislature  express^  ip  the  statute  and 
of  the  judges  expounding  the  same. 

Judgment  for  the  resp. 


EXCHEUXTEB.  OHAMBEB. 

Heportad  by  J.  THOMnoH  and  T.  W.  Sadiisbks,  Eaqrt., 
BaniMen-at-Law. 

BBBOBS  PBOM  THE  QUEBM'S  BBKCH. 

Saturday,  Nov.  26,  1864. 

(Before  Eblb,  C.  J.,  Pollock,  C.B.,  Bbaxwbll  and 
Chamnell,  BB.,  Byles  and  Kkatino,  JJ.  and 

PlOOTT,  B.) 

Qbat  asd  Wife  v.  PirtLES  and  Hubblk. 

Negligence  —  Contractor  and  emplouer  —  Liabililif  — 
Making  drain  under  Metropolis  Local  Management 
Act — Nuisance  to  highway. 

The  owner  of  premises  within  the  Metropolis  Local 
Management  Act  was  authorised  under  sect.  77  of  the 
Act  to  make  a  drainfrom  hishouse  into  one  oftliepMic 
sewers.  lie  emp/o^a  contractor  to  do  the  work,  and 
in  the  course  of  doing  it  a  trench  was  cut  across  the 
public  footway,  which  was  afterwards  insufficiently 
reinstated,  and  in  consequence  thereof  tlie  deft,  sustained 
an  injury  : 

Held  (reversing  the  Judgment  of  the  Q,  B.\  that  the 
owner  of  the  premises  as  well  as  the  contractor  was 
liable,  by  reason  of  the  statutory  duly  cast  on  the 
owner  to  reinstate  the  highway  properly : 

Held  also,  that  the  penalty  imposed  bu  sect.  Ill  of  the 
Act  Kxu  a  cumulative  one,  and  did  not  take  awmf  the 
right  of  action. 

For  that  th«  dsfts.  dug  sodcaoaad  to  b«  dug  a  deep  hole  and 
trench  in.  along,  and  acrosM  a  certain  public  and  common  high- 
way, and  thereby  greatly  obstructed  the  aame  and  rendered 
the  same  dangerous  to  persona  lawfully  oaing  tlie  aame,  by 
means  of  wliich  premtaea,  and  of  the  mere  carelessneaa  and 
wrongful  and  improper  conduct  of  the  def ta.  in  that  behall 

The  cause  was  tried  before  Blackburn,  J.,  at  the 
sittings  in  London  after  Hilary  Term  1863,  and  a 
verdict  was  found  for  the  pits. ;  as  against  the  deft. 
Hubble  with  65/.  damages,  but  by  direction  of  the 
learned  judge  a  verdict  was  found  for  the  deft. 
Pullen  with  leave  reserved  to  the  pits,  to  move 
under  the  llOth  and  111th  sections  of  the  18  &  19 
Vict.  c.  120  to  enter  the  verdict  against  him  if  the 
Court  should  be  of  opinion  that  those  sections  apply 
to  the  circumstances  of  this  case. 

The  facts  proved  in  evidence  were  as  follows: 
The  deft.  Pullen  wss  the  owner  of  a  bouse  and 
premises  situated  at  the  comer  of  a  certain  street 
called  Clark's-terrace,  Lcwisham-road,  where  it  is 
crossed  by  Evelyn-street,  having  a  garden  attached 
to  the  said  house,  and  extending  for  some  distance 
down  Evelyn-street  parallel  with  and  next  adjoin- 
ing the  same,  being  only  divided  from  it  by  the 
garden  wall. 

The  deft.  Hubble  was  inspector  of  liuisances  under 
the  district  board  of  works  for  the  Lewisham  dis- 
trict, in  which  the  house  was  situated,  formed 
under  the  18  &  19  Vict.  c.  120,  and  having  been 
applied  to  by  the  occupier  of  the  said  house  in 
respect  of  a  nuisance  caused  by  the  cesspool  of  the 
said  house  and  situate  in  the  garden  belonging 
thereto,  the  deft.  Hubble  thereupon  gave  notice 
to  the  deft.  Pullen,  the  owner,  under  the  provisions 
of  the  said  Act,  and  required  the  said  deft.  Pullen 
to  cure  the  said  nuisance,  and  pointing  nut  how  it 
could  it  be  done  by  making  a  drain  from  the  said 
cesspool,  carrying  it  under  the  said  garden  wall,  and 
thence  across  the  public  footpath  in  Evelyn-street, 
adjoining  the  said  garden  wall,  into  a  pipe-drain  in 
Evelyn-street  running  alongside  of  the  said  foot- 
path, and  so  into  a  sewer  in  Nicholas-street  vested 
in  the  said  district  board. 

The  deft.  Pullen  thereupon  employed  .the  deft. 
Hubble  as  a  contractor  to  do  the  work  in  question 
for  the  sum  of  20^,  and  the  same  was  accordingly 
done  under  the  inuucdiate  inspection  and  direction 
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of  the  said  deft.  Hubble,  and  the  earth  fiiled  in  over 
tlie  said  drain  and  the  wurk  left. 

A  few  nightii  afterwords,  namely,  on  the  uijj;ht  of 
the  2.'>th  April  l$(i2,  the  pit.  Maria  Gray,  whilst 
passing  along  Evelyn-street,  on  the  public  footpath 
next  adjoining  the  said  garden,  ami  acros*  which 
the  said  drain  had  been  cut,  fell  violently  into  a 
hole  or  trench  over  lie  said  drain,  and  sustained 
the  injuries  complained  of  without  any  negligence 
on  her  jiart. 

It  was  proved  that  there  had  been  heavy  rains  a 
day  or  two  before  the  accident,  which  had  caused 
the  ground  so  to  sink  as  to  make  the  hole  into 
which  the  pit.  fell. 

At  the  close  of  the  pits.'  case  the  learned  Judge 
ruled  that  there  was  no  evidence  to  go  to  the  jury 
that  Hubble  had  acted  as  the  servant  of  FuUen  in 
making  the  drain ;  but  the  evidence  was,  he  hiid 
acted  us  a  contractor  for  the  work ;  that  the  said 
deft.  Fullcn  hod  authority  to  cause  the  said  drain 
to  be  made  under  the  18  &  10  Vict.  c.  120,  s.  77, 
and  did  not  come  within  the  scope  of  the  lltth 
section  of  the  said  Act  so  as  to  be  responsible  for 
the  perfonnance  of  the  work,  and  he  withdrew  the 
consideration  of  the  case  against  Pullen  from  the 
jury. 

And  as  to  the  deft.  Hubble,  the  learned  judge  left 
it  to  the  jury  to  say  whether  the  filling  in  of  the 
hole  or  trench  over  the  said  drain,  and  which  had 
doubtless  been  caused  by  the  said  rain,  had  been 
properly  done,  or  whether  there  had  been  any  negli- 
gence with  regard  to  the  filling  in  of  the  same. 

The  jury  found  that  the  ramming  in  of  the  said 
earth  was  insufilcienti  and  found  a  verdict  against 
Hubble,  with  G5/.  damages;  and  thereupon  the 
learned  judge  directed  a  venlict  to  be  entered  for 
the  deft.  Pullen,  but  reserved  leave  to  the  pits,  to 
move  to  enter  the  verdict  against  him  also  under  the 
110th  and  Ulth  sections,  if,  on  the  proper  construc- 
tion of  the  said  Act  of  Parliament,  he  was  respon- 
sible for  the  surface  of  the  said  drain  not  having 
been  properly  filled  in. 

A  rule  was  accordingly  moved  for  and  refused. 

The  question  for  the  opinion  of  the  Court  of  Ex. 
Ch.  is,  whether,  on  the  proper  construction  of  the 
said  Act,  the  said  deft.  Pullen  was  responsible  tmder 
the  lluth  and  lllth  sections  of  the  stud  Act,  for  the 
improper  filling  in  of  the  earth  over  the  said  drain 
80  iiiatle  by  his  authority  by  a  contractor  under  him 
under  the  77th  section  of  the  said  Act  of  Parliament. 

If  the  Court  shall  be  of  opinion  in  the  affirmative, 
then  the  verdict  found  for  the  deft.  Pullen  is  to  be 
set  aside,  and  the  verdict  entered  against  him; 
otherwise  the  verdict  found  for  him  is  to  stand ;  and 
in  either  case  there  is  to  be  judgment  accordingly. 

J.  Broim  (_D<t/if  with  him)  for  the  app. — It  is  sub- 
mitted that  the  deft.  Pullen  is  liable  in  this  case- 
It  may  be  conce<led  that  Pullen  is  not  liable  at  com- 
mon law  for  the  negligence  of  Hubble,  the  contractor 
for  the  work  ;  but  in  this  case  Pullen  had  no  right 
to  interfere  with  the  public  highway  except  mider 
the  1«  &  19  Vict.  c.  120,  s.  77.  The  privilege  was 
granted  to  him  as  owner  of  the  house  with  the  cor- 
relative duty  of  restoring  the  highway  to  its  proper 
condition,  and  he  could  not  by  employing  a  con- 
tractor to  do  the  work  divest  himself  of  that  duty. 
Sect.  77  enacts  that  it  shall  be  lawful  for  any  person 
at  his  own  expense  to  make  or  branch  anydrain  into 
any  of  the  sewers  vested  in  the  Metropolitan  Board 
of  Works  or  any  vestry  or  district  board  under  the 
Act,  or  authorised  to  be  made  by  them  under  this 
Act,  such  drain  being  of  such  a  size  and  of  such 
conditiims,  and  branched  to  such  sewer  in  such  a 
manner  and  form  of  communication  in  all  respects  as 
the  vestry  or  board  shall  direct  or  appoint.  And 
in  case  any  person  make  or  branch  any  drain  into 
any  of  the  said  sewers  so  vested  in  the  vestry  or 


board,  or  authorised  to  be  made  by  them  under  this 
Act,  of  a  larger  size  or  of  different  conditions,  or  ie 
a  diJGFerent  manner  and  form  of  commonication  than 
shall  be  directed  or  appointed  by  the  vestrjr  or  board, 
every  person  so  offending  shall  for  every  such  offence 
forfeit  a  sum  not  exceeding  50t  The  duty  of  ttiiv- 
stating  the  liighw^ay  isimposedbysects.llOandlll. 
Now,  although  sect.  Ill  imposes  a  penalty  fw 
neglecting  to  reinstate  the  highway,  &c^  and  tccl. 
204  gives  half  the  penalty  to  the  informer,  yet  that 
docs  not  deprive  the  subject  of  his  right  of  action  for 
any  damages  sustained  through  such  neglect: 
(Couch  v.  ijteel,  3  El.  &  Bl.  402.)  Then,  docs  sect 
1 10  extend  to  the  owner  of  premises  wherefiom  a 
drain  is  branched  into  a  sewer,  and  the  hi^my 
broken  up  in  the  course  of  work  ?  It  is  sabmittnl 
that  it  does.  The  case  of  Hole  v.  The  Siltiagbwtt 
and  Slieerneas  Bailicm/  Cont{mnii,  C  H.  &  N.  4S8,  ap- 
plies. There  the  company  was  held  liable  for  ob- 
stnicting  the  navigation  of  a  river  by  a  defcctin 
bridge  constructed  by  authority  of  an  Act  of  Pariia- 
ment,  although  the  bridge  was  unfinished  and  in 
the  hands  of  the  contractor,  and  the  defect  wm  that 
from  some  cause  the  machinery  woiUd  not  act,  and 
the  bridge  could  not  be  opened.  Pollock,  C.  B.  aid 
that  the  ca^  did  not  fall  within  the  rule  appUcaUe 
to  those  cases  where  a  person  has  been  held  aerapt 
because  he  was  not  the  master  of  the  servant  vhoie 
negligence  or  improper  conduct  produced  the  mil- 
chief ;  that  the  maxim  qui  facit  per  aliumfadt  je* 
applied  ;and  that whereapersonis engaged inamt 
by  contract,  or  by  having  obtained  an  Act  of  PaHii' 
ment  empowering  him  to  do  it,  he  cannot  avoid  4» 
responsibility  by  employing  somebody  else  to  delh 
work  under  the  contract.  So  in  Pickard  v.  SmiliW 
C.  B.,  N.  8.,  480  ;  4  L.  T.  Rep.  N.  S.  470,  it  waihtH 
that  the  occupier  of  refreshment-rooms  at  a  railwf- 
Btation  with  a  cellar  underneath,  was  liable  for  the 
negligence  of  the  servants  of  a  coal-dealer  in  team- 
ing unguarded  a  trap-door  on  the  railway  platfora 
by  which  the  coals  were  put  in  the  cellar.  It  nay 
be  stated  generally,  that  when  a  person  is  under  u 
obligation  to  do  an  act  for  the  benefit  of  the  pihlx, 
he  cannot  discharge  that  obligation  by  employ- 
ing another.  Again,  in  Blake  v.  Thirit,  8  L.  T.  Bep. 
N.  S.  251,  it  was  held  that  a  builder  who  bad  con- 
tracted with  commissioners  to  make  a  sewer  «* 
liable  for  the  negligence  of  a  sub-contractor  in  not 
sufficiently  guarding  and  lighting  an  excavation. 
[Bramwell,  B. — Suppose  the  contractor  had  gone 
away  and  never  filled  in  the  drain  at  all.  Ho« 
would  it  be  then?]  Then  the  employer  Toold 
clearly  be  bound.  In  the  judgment  of  the  coart 
below,  it  seems  to  have  been  assumed  that,  sect  111 
having  imposed  a  penalty  for  neglect  to  reinstaH 
tlie  highway,  the  right  of  action  was  token  a»ay. 
That  cannot  be  so.  For  these  reasons,  the  judgmeaJ 
of  the  court  below  ought  to  be  reversed. 

Henry  Janu»  for  the  resp.— The  deft  Pullen  i» 
not  liable.  There  is  no  just  ground  for  diitingnish- 
ing  the  case  of  the  duty  arising  at  common  U», 
and  the  duty  created  by  statute.  In  Oro*"'- 
Freeman,  11  C.  B.  871,  the  distincrion  was  taka 
between  a  public  and  a  private  duty,  but  unsoocw- 
fully.  This  is  a  cose  of  misfeasance.  The  «*" 
tractor  is  employed  as  having  competent  skill  to  do 
the  work  properly.  If  he  does  it  impropcrh^,  tie 
employer,  it  is  submitted,  is-not  liable.  In  S'l'  '■ 
The  Sinini/lmurm  and  S/uemess  Railicay  Compaij,  the 
accident  happened  from  the  negligence  of  the  «^ 
contractor.  There  Wilde,  B.  said :  '•  As  far  a«  1 
can  see,  the  real  distinction  is,  that  wheww 
accident  hoppens  by  reason  of  the  negligence  of  the 
servant  of  the  contractor,  so  as  to  cause  injuir  tea 
thurd  person,  that  being  a  matter  entirely  collataal  W 
that  which  the  contractor  had  contracted  to  ao, 
there  the  liability  turns  on  the  rchrtkm  of  vai»t 
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-and  serrant ;  but  where  the  thing  contracted  to  be 
xlone  18  the  thing  that  causes  the  mischief,  and  the 
mischief  can  only  be  said  to  arise  without  the  direct 
authority  of  the  person  ordering,  because  the  thing 
has  been  imperfectly  done  ;  in  otlier  words,  where 
the  injury  arises  from  the  imperfectly  doing  the 
thing  ordered  to  be  done,  there  the  party  giving  the 
"Order  becomes  responsible."  In  the  present  case 
the  accident  was  caused  by  negligence  in  the  per- 
formance of  the  work  contracted  for,  and  according 
to  the  above  dictum  of  Wilde,  B.,  the  deft.  Vullen  is 
not  liable. 

J.  Brown. — ^The  liability  here  is  not  founded  on 
the  doctrine  of  negligence,  but  upon,  a  breach  of 
duty  imposed  by  a  statute. 

Cur,  ado.  vult. 

Not:  39.— Erlb,  C.  J.— In  this  case  the  pit. 
declared  for  damages  to  his  wife  from  falling  into 
a  drain  made  in  the  highway  by  the  deft.  The  deft, 
justified  making  the  drain  under  the  power  given 
by  the  Metropolis  Ixical  Management  Aet  to  make 
a  drain  from  his  premises  to  a  sewer.  Upon  the 
trial  it  appeared  that  the  deft,  bad  lawfully  made 
the  drain  under  that  Act ;  that  is  to  say,  a  trench 
across  the  highway,  which  was  the  cause  of  the 
damage,  and  had  employed  a  contractor  both  to 
Bjake  it  and  to  fill  it  up  proi>erly ;  and,  by  the  negli- 
gence of  the  contractor,  the  dnun  was  filled  up  im- 
properly, and  so  the  damage  wa*  caused.  At  the 
trial  the  verdict  was  entered  against  the  contractor, 
and  for  the  employer,  on  the  ground  that  the 
employer  was  not  responsible  for  the  negligence  of 
the  contractor ;  and  so  it  was  decided  in  the  court 
lielow,  and  this  is  an  appeal  from  that  judgment, 
the  app.  has  contended  that  a  duty  was  imposed  on 
the  deft.  Pullen,  as  the  owner  of  the  premises  who 
caused  the  drain  to  be  made  across  the  highway,  to 
nil  up  the  drain  in  a  proper  manner.  Sect.  77, 
authori^ng  the  making  of  the  drain,  implies  that 
the  duty  to  fill  it  up  was  imposed;  and  sect.  110 
commands  that  the  person  who  makes  it  shall  fill 
it  up  properly,  and  the  app.  contended  that  the 
person  making  that  drain  is  responsible  if  the 
duty  imposed  on  him  by  the  statute  is  not 
performed,  and  damage  is  caused  thereby,  and 
that  Uie  complaint  is  of  an  omission  to  per- 
form a  duty  imposed  by  statute,  not  of  a 
wrongful  act  of  commission  by  a  contractor  beyond 
the  scope  of  his  employment.  He  reUcd  on  llole  v. 
Tht  Sittinybourne  Suilaay  Company,  where  the  duty 
imposed  on  the  defts.  by  statute  was  to  make  a 
bridge  that  would  open,  and  they  employed  a  con- 
tractor who  made  a  bridge  that  did  not  open  as  the 
statute  required,  and  the  defts.  were  held  liable  on 
the  ground  of  their  omission  to  perform  the  duty 
imposed  by  statute.  There  the  Chief  Baron  says, 
in  effect,  that  a  party  who  undertakes  that  a  work 
shall  be  done  is  not  released  from  liability  for  breach 
of  his  undertaking  because  he  employed  a  con- 
tractor to  do  it,  and  the  contractor's  neglect  caused 
the  breach.  The  obligation  imposed  by  statute  is 
analogous  to  that  created  by  an  undertaking ;  the 
omission  to  perform  it  is  not  excused  by  reason  that 
the  party  employed  a  third  person  as  contractor  to 
-do  it  for  him,  who  failed.  And  he  distinguished  the 
case  where  a  contractor  in  the  performance  of  his 
contract  does  a  wrongful  act,  not  according  to  his 
contract,  and  causes  damage  thereby ;  in  that  case 
the  employer  is  not  responsible.  This  distinction  is 
also  taken  by  Williams,  J.,  in  Pickard  v.  Smith, 
deciding  that  the  employer,  allowing  a  coal  merchant 
to  make  an  opening  in  a  way  for  coal  to  be  shot 
down,  is  responsible  for  the  negligence  of  the  coal 
merchant's  men  in  omitting  to  close  the  opening, 
for  the  employer  was  bound  to  see  that  the  opening 
ihould  be  properly  closed,  and  his  duty  does  not 


arise  through  the  omission  of  the  agent  whom  the 
deft,  had  employed  to  do  it  for  him.  For  these 
reasons  it  appears  to  us  that  the  deft.  Pullen  is  not 
excused  from  liability  for  the  omission  to  fill  up  the 
drun  proiK-rly,  on  the  ground  that  he  had  employed 
acontractor  to  do  that  duty  for  him,  and  that  the  con- 
tractor was  negligent  and  left  the  duty  unperformed. 
We  think  the  duty  was  implied  in  the  grant  of 
the  power  to  open  the  drain  in  the  highway  in 
sect.  77,  and  was  expressed  in  sect.  110;  and  that 
this  statutable  duty  is  a  duty  created  absolutely, 
and  is  not  a  duty  created  by  sect.  Ill,  imposing  a 
penalty  to  be  enforced  solely  by  enforcing  the  duty. 
The  penalty  imposed  by  sect.  Ill,  appears  to  us  to 
be  a  cumulative  remedy.  The  only  question  left  to 
us  is,  whether  the  verdict  should  be  entered  against 
the  deft.  Pullen,  and  we  answer  the  question  in  the 
afiirmutive. 

Judgment  reversed. 


.Vol-.  28,  18W,  and  Feb.  3,  18C5. 

(Before  Erle,  C.  J.,  Pollock,  C.  B.,  Btlks  and 
Kbatikq,  JJ.,  Chaknell  and  Pioott,  BB.) 

Reo.  v.  The  Justices  of  Sussex,  re  An  Afi'eai. 

BBTWKBM  THE   PaBISH   OfFICEHS    OF  TUB  PaBISH 

of  Colemoke  (apps.)  ani>  tub  Pabish  Officers 
OF  THE  Parish  op  Funtixoton  (resps.) 

Order  of  removal — Appeal— Tinte  for  giving  grounds  of 
appeal — Adjourned  session! — Discretion  of  justicen — 
4^-3  W''^  *.  «•  70,  «».  C9-81— U  j- 12  Vict.  c.  31, 
S.9. 

If,  upon  an  appeal  against  an  order  ofreumval,  there  is, 
bi/  the  pnictire  of  the  quarter  sessions,  time  for  giving 
full  notice  oj  appeal  (e.  g.  eight  days),  tiuuujh  less  than 
fourteen  days,  the  apps.  are  bound  to  give  t)ieir  grounds 
of  appeal  together  wilJt  such  notice,  and  they  nave  no 
right,  an  the  plea  of  not  having  such  fourteen  dags 
time  for  giving  their  grounds  of  appeal,  to  require  the 
sessions  to  enter  and  resf>ite  their  appetd.  {The  judg- 
ment of  the  Court  of  Li.  B.  upon  this  point  in  Keg.  v. 
The  Justices  of  Suffolk,  i  Ad.  i- EO.  319,  orer- 
ruled.) 

Apps.  cannot  claim,  as  of  right,  the  full  periods  of  twenty- 
one  and  fourteen  days  mentioned  in  sect.  9  of  the  11  i' 
12  Vict.  c.  31,  within  which  to  mature  tlteir  appeal, 
and  it  is  for  the  sessions,  upon  an  application  to  enter 
and  respite  an  appeal,  to  determine  whether  the  apps. 
have  used  due  diligence  in  preparing  for  trial 

Where  the  sessions  of  a  county  are,  for  the  convenience  of 
business,  held  m  succession  in  several  divisions,  and  by 
the  practice  oJ  such  sessions  the  appeals  arising  within 
each  division  are  to  be  tried  in  the  divisions  in  which 
tliey  arise,  an  app.  is  bound  to  give  his  notice  and 
grounds  of  appeal  with  reference  to  such  division,  and  if 
there  is  time  for  his  notices  with  reference  to  such 
division,  he  is  bound  to  give  tliein,  idthough  such  notices 
would  not  be  in  time  for  the  original  commencement 
of  the  quarter  sessions  (overridiw  Kez  v.  The 
Justices  of  Suffolk,  U  L.  J.  3C,  M.  C.) 

An  order  of  removal  was  served  on  the  30lh  Aug.,  and 
a  copy  of  the  dq>ositions  (being  applied  for)  was 
delivered  on  the  19(A  S^t.  Notice  of  intention  to 
commence  and  enter  an  t^ppeal  at  Me  next  quarter 
sessions  for  the  county  of  oussex  was  sent  on  the  1st 
Oct.  The  Sussex  sessions  were  always  held  in  eacli  of 
two  divisions  of  tlie  county,  namely,  for  the  eastern 
division  on  the  lotli  Oct.,  and  for  the  western  division 
on  the  lUth  Oct.,  and  by  the  practice  of  the  sessions 
itppeaU  were  triable  in  that  division  in  which  they 
arose.  Tiie  tqmeal  ><>  question  would  have  been  triable 
in  the  uyestem  division.  By  the  rules  of  the  sessions 
eight  days'  notice  of  oppeul  were  required.  At  the 
sessions  in  the  western  division,  on  the  ISth  Oct.,  appli- 
cation was  made  to  enter  and  recite  the  cppeal,  on  th» 
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ground  that  tite  apps,  had  not  fourteen  clear  days 
before  the  cmnmence/uent  of  the  original  sessions  to  give 
their  grounds  of  appeal.  The  sessions  refused  to  jier- 
mit  the  appeal  to  he  entered  and  respited: 

Held  (reversing  the  decision  of  the  court  beloic),  that  the 
sessions  were  right. 

This  was  a  writ  of  error  upon  a  jadgment  for  the 
prosecution  in  the  court  lielow  upon  a  demurrer 
to  a  return  to  a  mandamus.  In  its  judgment, 
the  court  below  gave  the  parties  leave,  in  the 
event  of  the  case  going  to  a  court  of  error,  to 
amend  both  the  maiuhmus  and  the  return  by  the 
statement  of  additional  facts,  so  as  to  raise  more 
concisely  all  the  questions  in  dispute.  In  pur- 
suance of  this  leave,  the  mandamus  and  return  were 
amended.  The  following  are  the  facts  there 
stated  :  (see  Heg.  v.  The  Justices  of  Sussex,  6 
L.  T.  Rep.  N.  S.  422 ;  2  B.  &  S.  664 ;  31  L.  J. 
193,  M.  C.) 

It  was  set  out,  that  on  the  18th  Aug.  I8G0,  cer- 
tain justices  of  Sussex  made  an  order  for  the 
removal  of  John  Sandham  and  his  six  children  from 
the  parish  of  Funtington  in  that  cou^ity,  to  the 
parish  of  Colemore,  in  the  county  of  Southampton. 

The  order  and  grounds  of  removal  were,  on  the 
30th  Aug.,  sent  by  post  to  the  overseers  of  Cole- 
more,  by  whom  they  were  received  on  the  1st  Sept. 
On  the  17th  Sept.  the  churchwardens  and  overseers 
of  Colemore  applied  for  copies  of  the  depositions, 
which  were  sent  on  the  18th  and  delivered  to 
them  on  the  19th  Sept.  On  Oct.  1  the  parish 
of  Colemore  gave  notice  of  appeal  to  the  then 
next  Quarter  Sessions  for  Sussex,  to  be  holden 
on  Oct.  15,  but  no  grounds  of  appeal  were  then  sent. 
At  the  said  Quarter  Sessions  the  parish  of  Colemore 
applied  to  enter  and  respite  the  appeal,  which  appU- 
cation  was  refused  by  the  justices.  In  the  follow- 
ing term  a  mandamus  to  the  justices  to  enter  and 
respite  such  appeal  was  obtained  by  the  parish  of 
Colemore,  to  which  the  justices  returned  that,  before 
the  holding  of  their  Quarter  Sessions,  the  parish  of 
Colemore  had  not  delivered  to  the  parish  of  Fun- 
tington any  grounds  of  appeal,  as  required  by  the 
statute,  but  bad  claimed  to  enter  and  respite 
such  appeal  as  a  matter  of  right,  and  without 
Showing  any  cause  or  assigning  any  reason  for  sud> 
delay. 

The  return  then  proceeded  thus : 

And  whereas  there  is  for  the  whole  of  the  nld  oounty  of 
Sussex,  one  commlBaion  of  the  peace  onl7,  the  jnsttoes  luutted 
in  which  huve  jurisdiction  over  the  whole  of  snch  county,  but 
act  uaukUy  In  the  division  In  which  thejr  reside,  and  there  Is 
for  the  whole  of  such  county  one  clerk  of  the  peace  who  has 
his  MOoe  at  Lewes  only,  wliere  the  records  of  the  entire  oonaty 
are  kept,  and  no  Act  of  Parliament  (save  and  except  the  S  ft 
3  Will.  4,  c.  M,  entitled  "  An  Act  to  settle  and  describe  the 
divisions  of  counties  and  the  limits  of  cities  and  boroughs 
in  England  and  Wales,  in  so  far  as  respects  the  election  of 
members  to  serve  In  Parliament),  royal  charter  or  other  legal 
Instrument  can  be  found  whereby  or  under  the  auttaonty 
whereof  the  said  county  of  Sussex  has  been  divided  into  two 
divisions,  although  in  the  statute  4S  Qeo.  3,  c.  107,  reference,  as 
will  be  seen  by  that  statnte,  is  made  to  there  being  each 
dlvMoiu ;  and  that,  for  the  purpose  of  transacting  business, 
quarter  sessions  for  the  said  county  have  always  been  holden 
in  each  of  two  divisions,  one  called  the  eastern,  and  the  other 
tlie  western;  and  that,  in  the  notices  and  advertisements 
issued  by  the  clerk  of  the  peace  for  the  said  county  of  Sussex, 
relating  to  the  holding  of  quarter  sessions  for  the  said  county, 
the  heading  of  such  notioes  and  advertisements  is  as  follows : 
"Sussex  Sesslona  I  hereby  give  public  notice  that  the  next 
Oeueral  Quarter  Sessions  of  the  Peace  for  the  county  of 
Sussex  will  he  holden  as  follows;  For  the  eastern  division, 
St  Lewes,  on,  &c ;  for  the  western  division,  at  Borsham, 
on,  Ac."  Advertisements  are  also  issued  by  the  clerk 
of  the  peace  for  the  said  county  of  Sussex,  relating  to 
the  holding  of  quarter  sessions  for  the  said  county,  the 
heading  of  which  is  as  follows:  "West  Sussex  Session.  I 
liereby  give  public  notice  that  the  next  general  quarter 
Masluiis  of  the  peace  for  the  western  divisiun  of  the  county  of 
Sussex  will  be  holden,  &c"  And  that  In  the  rolls,  records, 
and  documents  of  and  relating  to  the  said  court  of  quarter 
aessions,  the  heading  or  caption  is  as  follows ;  "  Sussex.  At  Uie 
general  quarter  sessious  of  tlie  peace  holden  at  Lewes  in  and 
or    the  county  of  Sussex  or  Sussex.    At  the  general  qoariar 


■asslons  of  the  peace,  holden  at  Chichester,  in  sad  for  Os- 
county  of  Sussex,"  and  that  the  record  of  the  pnessdiaxtoi 
the  aeesions,  held  in  lioth  of  the  said  divisioos,  is  eatflrai, 
contained,  and  kept  In  one  and  the  same  book,  lad  tlut 
S3parate  writs  of  ventre  facia*  dli«ct'ng  the  ^eriff  of  Ibe  nld 
county  to  summon  a  jury  have  always  been  issued;  ooefor' 
and  in  respect  of  each  of  the  said  di visions,  snd  tliat  for  seek 
of  the  said  divisions  a  separate  county  treasnrer  hu  beau 
appointed,  and  one  of  the  rules  and  orders  for  the  n^luiae! 
of  the  practice  of  the  courts  of  general  quarter  seasloiu  of  U» 
peace  of  the  county  of  Sussex,  msde  at  the  seeitoss  held  tt 
Petwortiti,  for  the  western  division  thereof,  on  the  1^  Afvfl 
1828,  and  at  Lewes  for  the  eastern  division  thereof  on  the  17tfa 
of  the  same  month,  is  as  follows :  "  Appeala  It  is  ordered  that 
eight  clear  days'  notice  of  appeal  to  a  poon  rate,  onlw  of 
removal,  or  other  order  or  proceeding  oogntsahle  by  ttaB 
courts  in  the  way  of  appeal,  shall  be  given  (save  sad  except 
where  a  certain  time  is  limited  and  preacritied  by  Act  if 
Parliament  for  giving  notice  of  appeal),  exclusive  of  the  (ky 
of  service  of  such  notice,  and  the  first  day  of  the  aeealoiii  b 
that  division  of  the  county  in  which  such  appeal  shall  be 
brought  forward,  and  that  such  notice  do  extend  ts  u; 
appeal  whether  entered  at  the  same  or  respited  from  s  fonser 
sessions."  Therefore  the  keepers  of  Her  Uajeaty'i  peace  lad 
justices  of  our  Lady  the  Queen  assigned  to  hear  and  detooke' 
divers  felonies,  trespasses,  and  other  misdemeaoocs  vi^ 
and  for  the  said  county  of  Sussex,  have  declined  sad  ds- 
decline  to  receive  and  enter  the  appeal  of  the  said  cfaanb- 
wardens  and  overaeers  of  the  poor  of  tlu  parish  of  ColsBaR 
aforesaid,  against  the  order  for  the  removal  of  tfas  Hid  Joks 
Sandham  an^  his  six  children  from  the  said  pariili  of 
Fimtlngton  to  the  said  pariah  of  Colemore,  and  to  bssr  sad 
deteimine  the  merits  of  the  said  appeal  aa  oommandad  k;  Bir 
Uajasty 's  writ  to  the  said  keapera  and  jtBtfaMa  directed  in  ttii 
behalf  and  hereto  annexed. 

Huddleston,  Q.  C.  and  Mauk  now  appeared  fortkt 
resps.,  and  contended  that  the  judgment  of  the  cost 
below  was  erroneous. 

Mcmittg,  Q.  C.  and  T.  W.  Sawsdert  ^ipeudi  it 
tlie  apps.,  and  argued  that  the  jadgm»it  was  coast 

CHr.ade.d. 

(The  facts  and  the  cases  cited  are  so  fnllj  it- 
ferred  to  in  the  judgment  of  the  court  that  itit' 
unnecessary  to  repeat  them  here.) 

Feb.  3.— Ekle,  C.J.— We  think  that  the  jodgmert 
of  the  majority  of  the  court  below  ou^t  to  be  I^ 
versed,  on  three  grounds :  First,  because,  accordiag  to 
our  construction  of  the  4  &  5  Will.  4,  c.  76, «.  81,  (to 
delivery  of  grounds  of  appeal  with  a  notice  of  iHffe'l 
is  as  valid  for  all  purposes  as  a  delivery  fourten 
days  at  least  before  the  sessions  begin.  Secondlj, 
because,  even  if  the  grounds  of  appeal  miut  be 
deliver^I  fourteen  clear  days  before  the  smoo* 
begin,  still  the  justices  decide  against  d>e  sdjooni- 
ment  of  this  appeal  ac(K)rding  to  their  discretiw 
and  mandamus  does  not  lie  to  control  the  exercise  of 
the  discretion  of  the  justices  upon  matters  Wt  if 
law  to  their  discretion.  And,  thirdly,  because  ero 
if  the  fourteen  clear  days  are  required,  snd  the 
matter  was  not  left  by  law  to  the  discretion  of  tke 
justices,  still  the  rules  of  practice  for  the  sesiiow 
held  for  the  western  division  of  the  county  »e» 
valid,  and  the  app.,  according  to  those  rules,  mi|lii 
have  delivered  the  grounds  of  appeal  with  the  notice 
of  appeal  fourteen  clear  days  before  those  tetutnn 
began ;  and  so  the  refusal  of  the  adjournment  wM 
right.  The  first  two  grounds  of  reversal  may  be 
conveniently  consider^  together,  as  ranch  tW 
relates  to  the  one  throws  light  upon  the  other;  v» 
we  begin  with  a  statement  of  the  dates,  as  the  de- 
cision turns  thereon.  The  order  of  rcmovil,  <t 
was  served  on  the  30th  Aug.  A  copy  of  the  depo- 
sitions was  applied  for,  and  the  copy  delivered  on 
the  19th  Sept.  Notice  of  intention  to  commem* 
and  enter  an  appeal  at  the  next  sessions  was  sent  on 
the  1st  Oct.  The  sessions  for  the  eastern  diviMO 
began  on  the  loth  Oct.  The  sessions  for  4» 
western  division,  to  which  this  appeal  belonged, 
began  on  the  18th  Oct.  The  time  for  notice  oC 
trial  of  an  appeal  was,  by  the  practice  of  the  colIiO^ 
eight  days.  The  statutes  which  govern  sf*** 
13  &  14  Car.  2,  giving  an  appeal  against  »»  «** 
of  removal  to  the  next  sessions ;  and  the  9  uW'  h 
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c.  T,    commanding  the  sessions  to  adjourn  when 
they   are   of    opinion    that    reasonable  notice   of 
trial    has    not   been   given    to   the    resp.;    and 
the  4  &  5  Will.   4,    c.  76,   ss.    79  and   81,  com- 
manding a  delay  in  the  removal  of   the  pauper 
of  twenty-one  days  after  serrice  of  the  order  of  re- 
moval; and  the  II  &  12  Vict.  c.3l,  barring  an  appeal 
unless  notice  shall  have  been  given  within  twenty- 
one  days,  plus  a  contingent  fourteen  days,  and  after 
service  of  the  order  of  removal.    The  sessions  re- 
fused the  adjournment,  on  the  ground  that  it  was 
practically  possible  for  the  app.  to  have  been  ready 
to  try  the  appeal  in  fourteen  days  after  service  of 
the  order  of  removal,  and  that  his  laches  in  not  being 
ready  did  not  create  a  right  to  demand  an  adjoam- 
ment.    The  majority  of  the  court  below,  in  their 
judgment  on  the  maneUoniu  commanding  such  ad- 
joiimraent,  appeared  to  have  held,  first,  that  the 
statutes  of  4  &  5  Will.  4,  c.  76,  and  the  U  &  12  Vict, 
c.  31,  have  authorised  the  apps.  to  take  twenty-one 
days  with  a  contingent  addition  of  fourteen  days 
from  the  service  of  the  order  of  removal  as  the 
minimum  time  within  which  it  is  practically  pos- 
sible to  give  notice  of  appeal ;  and  secondly,  that  if 
at  the  expiration  of  that  space  of  time  there  are  not 
fourteen  clear  days  before  the  session  begins,  the 
app.  has  a  right  to  demand  an  adjournment  till  the 
next  sessions.    So  that  the  matter  for  present  con- 
•{deration  is  the  effect  of  the  two  last-mentioned 
statutes  upon  the  time  allowed  for  aiipeals  under  the 
statutes  of  the  13  &  14  Car.  2,  c.  12.    The  power 
created  by  that  statute  is  the  power  under  which 
the  app.  derives  his  right  to  appeal,  and  that  statnte 
gorems  the  rights  of  the  parties  now  before  the 
court.    We  propose  to  consider  the  effect  of  that 
statute,  and  of  those  which  have  followed  it  in  the 
order  of  time  upon  the  present  case.    The  13  &  14 
Car.  2,  c.  12,  s.  2,  giving  power  to  appeal  to  the 
neitt  sessions,  is  imperfect  both  in  leaving  "  next " 
ondcflned,  and  also  leaving  uncertain  the  time  and 
manner  of  commencing  an  appeal  and  bringing  it 
to  trial.    As  the  next  sessions,  in  the  literal  sense, 
was  at  times  an  impossible  sessions — ^for  example,  if 
the  order  of  removal  was  served  on  the  ninetieth  day 
of   the  quarter,  and  the  sessions  began  on  the  fol- 
lowing day,  as  in  Bex  v.  East  Ridinr/.  Doug.  192 — the 
supplement  wanted  was  a  reference  to  the  sessions 
■which  should  commence  next  after  an  interval  (say 
of  eight  days  or  the  like)  from  the  service  of  the 
order  of  removal,  &c. :  (see  i?et  v.  Devon,  8  B.  &  C. 
640  ;  and  Rex  v.  Southampton,  8  B.  &  C.  641,  for  in- 
stances where  the  interval  before  theoext  sessions  was 
so  short  as  to  justify  the  app.  in  passing  them  over.) 
As  to  the  other  imperfection,  relating  to  the  com- 
mencing an  appeal  and  bringing  it  on  for  trial,  the 
supplement  wanted  was  that  the  apiieal  suit  should 
be  commenced  by  an  entry  (say  at  the  office  of  the 
clerk  of  the  peace,  or  the  like),  and  brought  to  trial 
by  a  notice  of  trial,  say  of  eight  days,  or  the  like. 
But  we  are  to  administer  the  law  as  it  is,  and  for 
the  purpose   of  so  doing  we  would  presume  that 
the  quarter  may  be  taken  to  be  ninety  days  ;  that 
the  order  of  removal  may  be  served  on  the  first 
days  of  the  quarter,  or  any  intervening  day ;   that 
the  appeal  may  be  commenced  by  notice  either  of 
appeal  alone,  or  of  appeal  and  trial,  on  any  day 
after  service  of  the  order  of  removal,  and  before 
tbc   commencement  of  the  next  sessions  ;    or  the 
appeal  may  be  commenced  by  entry  at  the  sessions 
without  any  notice  ;  and  we  find  that  the  above- 
mentioned  imperfections  have  been  partially  remedied 
both  by  the  courts  and  by  the  Legislature.    The 
courts  have  held  "next   sessions"  to  mean,  next 
practically  possible  in  order  that  the  app.  might 
nave  the  possibility  of  exercising  his  right,  and,  at 
flist,  very  short  intervals  were  considered  as  sufficient 
to  make  the  sessions  practically  possible  for  the  entry 
ef  an  appeal    Thus,  in  Seg.  v.  The  Justices  of  Here- 


fordshire. 3  Term  Uep.  604,  two  days,  and  in  Reg.  v. 
'The  Justices  of  Wilts,  2Bot^717,  four  days  were  held 
to  be  sufficient.  Afterwards,  as  the  time  required 
varied  with  the  circumstances  in  each  case,  the  space 
allowed  by  the  practice  for  a  notice  of  trial  was 
suggested  as  a  time  within  which  it  would,  generally 
speaking,  be  practically  possible  to  decide  on  appeal- 
ing :  (see  Rex  v.  Devon,  8  B.  &  C.  640,  and  Rex  r. 
Southampton,  8  B.  &  C.  641.)  The  Legislature  ha» 
required  prompt  decision  both  to  prevent  waste  of 
costs  and  save  the  misery  of  suspense  to  the  pauper  j 
and  if  notice  of  appeal  gave  the  resp.  no  rights  to 
any  costs  till  after  notice  of  trial  should  have  been 
served,  in  analogy  to  the  practice  at  Westminster 
with  respect  to  the  costs  of  preparing  for  trial,  there 
would  be  no  hardship  in  requiring  the  receiving 
parish  to  say  (at  least,  within  the  time  allowed 
for  notice  of  trial)  whether  it  would  receive  the- 
pauper  or  appeal.*  If  the  app.  chose  to  give  notice 
of  appeal,  and  afterwards  found  be  had  no  ground, 
and  gave  no  notice  of  trial,  the  matter  would  be 
promptly  disposed  of,  and  no  expense  would  he- 
incurred.  Although  the  court  gave  some  relief  to 
the  app.  by  holding  "  next "  to  mean  "  practicable," 
yet  this  gave  no  relief  to  the  resp.  if  the  app. 
brought  on  the  appeal  without  reasonable  notice  to- 
him,  and  the  Le^lature  remedied  this  grievance  br 
the  9  Geo.  1,  c.  7,  enacting  that  no  appeal  shall 
be  proceeded  upon  unless  reasonable  notice  be  given 
to  the  resp.,  the  reasonableness  to  be  judged  of  by 
the  sessions ;  and  if  it  shall  appear  to  them  that 
reasonable  time  of  notice  was  not  given,  then  they 
shall  adjourn  the  appeal  to  the  next  sessions.  This- 
statute  imposed  a  duty  to  adjourn,  in  respect  of 
which  mandamus  lies  when  the  sessions  find  that 
reasonable  time  of  notice  of  trial  has  not  been  given ; 
and  it  is  the  only  statute  we  are  aware  of  giving- 
power  to  interfere  with  the  discretion  of  the  justice* 
m  respect  of  adjournments  of  trials  of  appeals.  This 
statute  was  obviously  intended  to  give  reUef  to  resps. 
in  securing  to  them  reasonable  notice  of  trial ;  and 
the  sessions  of  the  North  Kiding  gave  it  that  effect, 
at  the  same  time  preventing  the  app.  from  gaining 
delay  by  his  own  laches  in  refusing  to  respite  his 
appeal  where  they  found  that  there  had  been  suffi- 
cient time  after  the  removal  of  the  pauper  (on  the 
28th  Nov.)  for  the  apps.  to  give  notice  and  to  come 
prepared  to  try  the  appeal  (at  the  sessions  held  on  the 
ISth  Jan.  following),  and  in  this  decision  they  were 
supported  by  the  K.B.:  (^see  Rex  y.  North  iiirf(n</,3T.R. 
150.)  But  Lord  EUenborough  held  the  contrary, 
and  it  was  finally  decided  that  the  app.,  by  omitting 
notice  altogether,  acquired  a  right  under  this  statute 
to  demand  an  adjournment  and  to  enforce  his  demand 
by  mandamus,  because,  if  no  notice  at  all  was  given, 
in  that  case  the  new  notice  of  the  sessions  could  not 
find  that  a  reasonable  notice  had  been  given :  (,Reg. 
V.  Staffordshire,  7  Ex.  664.)  From  the  time  of  this 
decision  the  app.  who  gave  no  notice  at  all  could 
always  obtain  a  delay  of  ninety  days  by  entering . 
and  respiting,  till  the  Poor  Law  Amendment  Act 
was  passed,  whereby  some  check  was  given  to  this 
delay.  That  statute,  the  4  &  6  Will.  4,  c.  76,  by  s.  79 
proUbited  the  removal  of  a  pauper  imtil  twenty-one 
days  after  the  order  had  been  served,  with  a  further 
delay  of  the  removal  in  case  notice  of  appeal  should 
be  given,  till  such  appeal  should  be  determined. 
And  sect.  81  required  the  app.  to  give  the  grounds 
of  appeal  with  the  notice  of  appeal,  fourteen  days 
at  least  before  the  first  day  of  the  sessions  at  which 
the  appeal  was  intended  to  be  tried.  This  statute 
is  to  be  construed  by  reference  to  the  evils 
incidental  to  pauperism  which  were  to  be 
remedied  by  it,  and  as  far  as  the  present  questioa 
is  concerned  by  reference  to  the  evils  incidental  to 
litigation  concerning  removal  of  paupers  as  it  then 
existed.  There  was  the  evil  of  delay,  because  apps., 
if  they  chose,  had  a  certainty  of  delay  for  one- 
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-quarter  and  more  by  entering  and  respitinf;  the 
appeal.  There  wasevU  to  the  pauper  from  the  delay, 
who  had  to  suffer  the  annoyance  of  being  thrugt  out 
and  back  from  parish  to  parish  ;  and  there  was  evil 
.to  the  tribunal  and  to  the  litigants  from  the  absence 
of  any  information  on  either  side  of  the  matter  to 
be  tried.  The  attempted  remedies  were  these :  that 
.the  paupers  should  not  be  removed  until  after 
twenty-one  days  from  service  of  the  order  of  re- 
moval, as  above  stated,  unless  there  was  notice  of 
submission  to  the  order.  This  provision,  in  its  direct 
terms,  relates  solely  to  the  protection  of  the  fwuper 
■and  to  the  saving  of  expenses,  and  has  not  any  con- 
nection with  the  time  within  which  it  is  practically 
possible  to  decide  on  appealing  or  submitting  to  the 
'■order.  As  the  order  of  removal  might  be  served  on 
any  of  the  ninety  days  of  the  quarter,  the  Legisla- 
ture took  twenty-one  days  as  a  medium  time  for 
staying  the  removal.  Still,  if  tHe  session  began 
within  the  twenty-one  days,  it  gave  no  authority  to 
pass  them  over  as  impossible,  but  during  the  twenty- 
one  days  left  the  parties  as  they  stWMl  therefore 
■  under  the  statute  of  the  13  &  14  Car.  2,  c.  12.  This 
statute  further  provided,  by  sect.  81,  that  each  party 
'Should  supply  to  each  other  information  of  the 
matter  to  be  tried,  the  removing  parish  by  sending 
>tbe  grounds  of  appeal  and  the  provision  requiring 
the  delivery  of  a  statement  of  the  grounds  of 
appeal  with  the  notice  of  appeal,  fourteen  days 
■at  least  before  the  first  day  of  sessions,  and  this 
is  the  provision  which  we  have  to  construe  in  this 
judgment.  In  making  this  construction  we  take 
.-the  enactment  as  it  stood  before  the  passing  of 
-the  U  &  12  Vict.  c.  31,  although  we  consider  that 
the  intention  of  the  Legislature  in  passing  the 
4  &  5  Will.  4  was  not  fulfilled  till  ulterior  appeals 
were  barred  by  sect.  9  of  the  latter  statute.  But 
we  postpone  for  the  present  the  consideration  of 
the  latter  statute,  and  proceed  to  the  construction 
of  the  81st  section  of  the  4  &  S  Will.  4,  and  we 
consider  that  it  is  to  be  construed  according  to 
the  plain  meaning  of  the  words,  so  that  the 
.apps.  may  deliver  the  grounds  of  appeal  either 
with  the  notice  of  appeal  or  fourteen  days  before 
the  sessions  begin,  and  our  reasons  are  as  follows  : 
As  the  statute  4  &  5  Will.  4  required  the  service  of 
■a  notice  of  the  act  of  appealing  within  twenty- 
.one  days  after  service  of  the  order  of  re- 
.moval,  and  as  the  order  of  removal  might  be 
served  in  the  early  part  of  the  quarter,  the 
appeal  might  frequently  be  commenced  a  longer 
time  before  the  sessions  than  would  be  reason- 
able for  a  notice  of  trial,  and  as  the  statement 
•of  the_  grounds  of  appeal  might  need  alteration  when 
the  trial  was  nearer,  therefore  a  power  of  delivering 
the  statement  of  the  grounds  of  appeal  later  than 
the  service  of  the  notice  of  the  act  of  appeal  was 
given.  Moreover,  the  practice  in  regard  to  the  time 
ifor  notice  of  trial  varied  in  different  counties  very 
widely  (from  twenty-eight  days  to  six  days,  as  it  is 
said),  and,  as  in  case  of  a  long  notice  there  might  be 
reason  to  alter  the  grotmds  of  appeal  after  the  notice 
•of  appeal  was  served,  it  is  probable  that  the  space  of 
iourteen  days  was  chosen  for  all  sessions  as  a  medium 
time  for  the  delivery  of  the  grounds  of  appeal,  so 
that,  if  the  statement  should  not  accompany  the 
notice  of  appeal,  it  should  be  given  fourteen  clear  days 
before  the  sessions ;  also,  this  alternative  of  serving  a 
'Statement  of  grounds  separately  might  be  wanted  for 
the  same  reason  when  the  notice  of  appeal  should  be 
served  long  before  the  beginning  of  Uie  sessions  of 
trial,  by  reason  of  an  entry  and  respite.  The  grounds 
of  aroeal  delivered  with  the  notice  of  appetd  would 
■in  aU  cases  appear  to  have  been  a  d^very  in  a 
reasonable  time  for  preparing  for  trial,  according  to 
the  practice  of  the  sessions  where  it  is  made,  because 
fore  the  statute  such  a  notice  of  appeal  at  these 
ions  would  have  operated  as  a  notice  of  trial 


without  any  grounds,  and  if  it  was  a  teuoaaUe 
notice  without  any  grounds,  it  would,  i/crtian,  be 
reasonable  with  the  grounds  giving  definite  infor- 
mation of  the  issue  to  be  tried.    If  sect.  61  is  read 
with  reference  to  these  considerations,  all  the  ynait 
have  a  reasonable  meaning  in  their  ordinary  eaae, 
and  operate  with  beneficial  simplicity ;  but  the  con- 
struction contended  for  by   the  prosecutors  has  a 
confused  and  purposeless  complexity,  aud  ill  acconls 
with  the  strength  that  pervades  this  statute.   Thii 
part  of  the  judgment  relates  to  the  constroctioo  of 
the  clause  requiring  delivery  of  the   groonda  al 
appeal  with  notice  of  appeal,  fourteen  days  at  least 
before    the    beginning  of  the    sessions,  and  con- 
tains the  reasons  for  the  first  ground  for  reTcnil 
above  stateil.    It  relates  also  to  the  point  respecting 
the  app.'s  right  to  demand  an  a4J0ttnimeDt,  as  it 
shows  that  the  stetute  4  &  5  Will.  4,  c  76,  had  no 
relation  to  defining  the  time  after  service  of  the 
order  of  removal  within  which  it   is  practicallj 
possible  for  a  receiving  parish  to  d^de  whether 
they    will    appeal    or    submit    to    the   ordo',  bat 
left    that    matter    as    it    stood    under    13  i  U 
Car.  2,  c.  12.    This  brings  us  to  the  11  &  12  VicL 
c.  31.    One  of  the  evils  to  be  remedied  by  thit 
statute  arose  from  the  decision  in  Hex  v.  Suffet, 
4  Ad.  &  E.  319,  and  Jiex  T.  Cornwall,  6  A.  i  E.  691, 
namely,  that  4  &  5  Will.  4,  c.  70,  had  not  rcquiitd 
the  appeal   to  be  brought  within  twenty-one  daji, 
nor  any  notice  of  appeal  to  be  given  within  twaily- 
one  days,  and  had  not  altered  the  practice  a<  ta 
appealing,  except  as  to  removing  the  pauper  vitloD 
twenty-one  days,   and  had  left  further   power  if 
appeal  against  the  removal  itself  as  a  new  grieYiue 
occasioned   thereby.    To  cure  this  and  to  supple- 
ment these  omissions  jn  the  4  &  5  Will.  5,  c.  76,  it 
was  enacted  by  sect.   9  that  no   appeal  should  be 
allowed  tuiless  notice  of  appeal  should  be  served  on 
the  resp.  within  twenty-one  days  after  the  sCTvice  of 
the  order  of  removal ;  and  if  the  enactment  had 
stopped  there  it  would  have  been  comidete,  but  it 
was  ni.ode  subject  to  a  proviso  for  fourteen  day*  in 
respect  of  depositions.    This  provision  was  made  in 
consequence  of  the  repeal  of  the  clause,  reqtuiing 
examinations  to  be  sent  with  the  order  of  reoxnal, 
and  the  repeal  of  that  clause  was  made  in  order  to 
remedy  the  evil  referred  to  in  the  preamble  of  the 
statute,  namely,  expensive  and  useless   litigation 
upi)n  the  point,  "whether  the  c)^>tion  of  an  exami- 
nation showed  jurisdiction,"  in  which  the  merits  of 
the  appeid  were  entirely  disregarded.    This  excres- 
cence in  the  law  was  excised  by  putting  an  end 
to  the    sending  of  examinations  with  an  order  of 
removal   and    substituting   for  them   grounds  of 
removal  by  sects.  1  and  2.    Then  sect.  4  required 
that  the  final  decision  should  not    be  upon  the 
fonu   of    the   notices    and   other  documents,   and 
that  amendments  should  be  made  and  adjournmevti 
granted,  as  need  might  be,  for  procuring  a  deeiiion 
on  the  substance ;  and  the  recital  that  the  gnrands 
were  mutually  delivered  in  order  that  the  parties 
should  prepare  for  trial  thereon,  meant  that  the 
parties  should  direct  their  attention  to  the  substanK^ 
and  that  the  decision  should  be  thereon  rather  thsn 
on  matters  of  useless  form.    So  far  the  provisioni 
are  salutary ;   that  which   follows  relates  to  tbo 
fourteen  days,  and  has  had  a  different  effect    Sect 
3  provided  that  the  clerk  to  the  justices  shooH 
send  a  copy  of  the  depositions  to  the  app.  within 
seven  days  if  he  applied  and  p«ud  for  them,    "nwo 
sect.  U  contained  the  proviso,  that  the  app.  should 
have  fourteen  days  from  the  delivery  of  the  dcpoa- 
tions,  within  which  time  liis  notice  of  <q>peal  sbouid 
be  valid.    The  defect  of  sect.  3  is  that  it  docs  not 
limit  the  time  within  which  the  a-pp.  should  be 
obliged  to  apply  for  a  copy  of  the  depositions ;  the  con- 
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colourable  application  for  a  copy  of  the  depositions, 
and  by  that  pretence  acquiring  a  right  to  the  further 
delay,  beyond  the  twenty-one  days,  of  fourteen  days 
after  the  copy  had  been  delivered.    The  proviso 
giving  fourteen  days  after  delivery  of  the  depositions 
was  intended  to  prevent  undue  delay  in  that  delivery ; 
but  the  effect  has  been  to  enable  the  apps.  again  to 
baffle  the  intention  of  the  Legislature  in  respect  of 
bringing  appeals  against  orders  of   removal  to  a 
prompt  decision.    These  are  the  statutes  that  govern 
the  decision  of  the  present  question.    The  statute 
13  &   14   Car.   2,  requiring    the    appeal  to  he  to 
the  next  practicable  sessions,  has  the  same  opera- 
tion  now   as  it  had  when  it  was   passed.     The 
4  &  o  WilL  4,  c.  TC,  s.  81.  supplemented  by  the 
11  &  12  Vict.  c.  31,  s.  8.  as  to  time,  is  a  statute  of 
limitation,  barring  all  appeal  of  which  no  notice  has 
been  served  within  the  limited  time,  and  preventing 
the  app.  from  entering  and  respiting  as  a  matter  of 
right,  as  above  described.     These  statutes  fix  a 
minimum  of  delay,  after  which  the  appeal  is  barred, 
but  they  have  no  reference  to  fixing  the  maximum 
of  delay  after  which  the  sessions  next  in  fact  may 
be  passed  over  as  not  the  next  practicable,  or  after 
which   the   app.   may    demand    an   adjournment, 
although  the  sessions  think  he  has  not  used  due 
diligence   in   giving   notice  of   appeal  and   trial. 
According  to  our  construction  of  the  statutes,  the 
i4>p.  derived  no  right  from  them  to  assume  that  it 
is  not  practically  possible  to  prepare    fur  trial  of 
an  appeal  in  less  than  twenty-one  days,  with  an 
addition  of  fourteen  days ;  and  as  it  is  clearly  possible 
to  prepare  for  the  trial  of  an  appeal  in  less  than 
thirty-five  days  after  service  of  the  order  of  re- 
moval, the  sessions  have  a  right  to  find,  as  the 
sessions  for  the  North  Kiding  in  the  case  above  cited 
found,  that  the  app.  lias  been  guilty  of  unreasonable 
deity,  and  on  thiat  account  to  refuse  the  adjourn- 
ment ;  and  if  they  so  found,  they  had  the  right  to 
decide  on  the  question  of  adjournment  as  they 
thought  right.    There  is  ample  authority  for  saying 
that  an  app.  cannot,  by  his  negligence  or  dilatory 
conduct,   make   the  sessions    impracticable    which 
•were  in  fact  practicable:    (see  Atx  v.  Serenoaks,  7 
Q.  B.  136 ;  Rex  v.  Peterborough,  7  E.  &  B.  043  ;  Jiex  v. 
2V<e  It'eM  liidiaff,  E.  B.  &  E.  717.)    It  has  been  said 
in  some  of  these  cases,  that  the  app.  may  take  all 
the  time — that  is,  twenty-one  days  plus  fourteen 
days — without  losing  the  right  of  appeal.    This  is 
tmc,  where  more  than  thirty-five  days  intervene 
between  the  service  of  the  order  of  removal  and 
the  beginning  of  the  sessions,  but  not  true  accord- 
ing   to   the   statutes   above   reviewed*  where  the 
sessions  begin  within  thirty-one  days.    Then  the 
qucation    being  whether   the   app.    had    by    any 
statute  a  right  upon  these  facts  to   demand   an 
adjournment  ?    Our   answer  is    in    the    negative, 
and    it    follows   that,  even   if  grounds  of  appeal 
should    be   sent   fourteen    days    at    least    before 
the  first  day  of  sessions,  this  mandamus  is  bad.      In 
oomiog  to  this  conclusion  we  overrule  an  exposi- 
tion of  the  meaning  of  4  &  &  Will.  4,  c.  7<>.  ss.  79 
and   K),  which  appears  to  have  fiowed   from  the 
judges  in  Rex  v.  Suffolk.  4  Ad.  &  Ell.  319,  to  some 
extent  extra-judicial  certainly,  without  discussion 
at  the  bar,  and  probably  without  much  considera- 
tion on  the  bendi,  as  the  statute  was  very  recent, 
and  the  judgments  are  in  part  self-contradictory  in 
the  manner  pointed  out  by  Blackburn,  J.,  in  the 
court  below.     But  that  exposition  has  lx.-en  con- 
sidered binding  on  the  court  where  it  was  pro- 
nounced, and  has  been  repeatc<lly  adopted  there. 
The  Legislature  interfered  to  correct  this  exjjosition, 
and  gave  such  remedy  as  it  afforded  by  the  11  &  12 
Vict.  c.  31  ;  but  that  statute  has  also   been  the 
source  of  farther  difficulty,  and  the  interpretations 
of  those  two  statutes  have  been  tlie  source  of  such 
constant  cont'.'ution  th,tt  it  is  alike  inipo.s^ihle either 


to  apply  the  legal  maxim  communi*  error  facit  jus,  or  ■ 
to  assert  as  a  fact  that  the  practice  has  l>cen  settled. . 
The  matter  has  now  been  brought  for  the  first  time 
before  a  court  of  error.  In  this  court  we  are 
limited  to  the  statutes  themselves  as  a  fountain- 
head,  and  we  are  to  declare  the  law  as  it  appears  to- 
ns to  be  contained  therein,  although  at  the  expense 
of  dissenting  from  several  judicial  opinions  of 
eminent  judges,  founded  in  a  great  measure  upon 
the  case  of  Rex  v.  Suffolk,  4  Ad.  &  Ell.,  from  which 
in  the  court  below,  according  to  usual  course,  they 
did  not  feel  themselves  at  liberty  to  dissent.  We  • 
Imve  resorted  to  the  statutes,  and  endeavoured  to 
declare  the  law  contained  in  them  so  for  as  is  rele- 
vant to  the  case  before  us,  and  according  to  the  law 
we  think  the  judgment  of  the  court  below  should, 
be  reversed  on  the  two  first  grounds  on  which  the 
apps.  have  relied.  We  now  proceed  to  the  third 
ground  for  reversal  above  mentioned,  namely, 
that  the  rules  of  practice  for  the  sessions  held  for 
the  western  division  of  the  county  of  Sussex  were 
valid,  and  that  according  to  these  rules  the  app. 
might  have  delivered  grounds  of  appeal  with 
a  notice  of  appeal  fourteen  clear  days  before 
those  sessions  began,  and  so  the  refusal  of  the 
adjournment  was  right.  It  is  not  proposed  to 
touch  the  question,  whether  the  sessions  for  each 
division  can  be  maintained  to  be  original  sessions 
as  argued  by  Mr.  Iluddleston;  it  is  assumed,  for- 
the  purpose  of  this  judgment,  that  the  sessions  for 
the  western  division  are  held  by  adjournment  from 
the  sessions  for  the  eastern  division,  and  although 
that  is  assumed  for  the  purpose  of  this  judgment, 
such  assumption  cannot  prejudice  the  rights  of  the 
county  in  respect  of  the  claim  to  two  original  ses- 
sions in  each  quarter  if  it  should  be  hereafter 
renewed.  Neither  is  it  proposed  to  make  any 
alteration  in  the  rule  that  the  next  sessions  after 
service  of  an  order  of  removal  havuig  jurisdiction 
over  an  appeal  against  it  must  be  ascertained  by 
reference  to  the  date  of  the  original  sessions  for 
the  county,  and  not  of  any  adjournment  thereof,  as 
laid  down  in  Rex  v.  The  Justices  of  Sussex,  7  T.  B. 
107.  But  when  for  practical  convenience  the- 
county  is  divided  into  distinct  divisions,  and  in 
each  dirision  a  distinct  court  is  held,  so  that  all  the 
questions  locally  arising  within  each  division  can 
be  raised,  the  practice  belongping  to  that  division 
and  all  the  process  for  that  division  is  returnable 
at  the  court  for  that  division,  and  that  panels  of 
the  jurors  are  made  out  for  that  division,  and  the 
rules  of  practice  made  by  the  court  of  each  divi- 
sion for  the  conduct  of  business  in  it  assume  that 
the  day  when  the  court  for  that  division  begins  its 
sittings  is  the  first  day  of  the  sessions  for  that 
division,  we  see  good  reason  for  holding  that  the 
conduct  of  an  a^ieal  suit  which  has  been  properly 
commenced,  and  which  belongs  to  one  of  those  divi- 
sions, should  be  governed  by  the  rules  of  practice  for 
that  division  in  the  same  manner  as  tiie  notices, 
summonses  and  proceedings  other  than  those 
relating  to  appeals  against  orders  of  removal  and 
poor-rates  are  governed  thereby.  Much  incon- 
venience would  be  saved  and  many  failures  of 
justice  would  be  prevented  if  such  were  the  law, 
and  no  advantage  has  been  suggested  to  arise  from 
holding  the  contrary,  unless  it  be  the  danger  of  con- 
fusion between  the  sessions  which  have  juris- 
diction to  receive  the  appeal  and  the  sessions 
which  are  to  try  it.  But  the  danger  from  that 
source  is  much  lessened  since  appellants  are  required 
by  the  4  &  6  Will.  4,  c  76,  and  11  &  12  Vict.  c.  31, 
in  almost  all  cases,  to  commence  their  appeal  by- 
service  of  notice  of  appeal  on  the  reap.,  which 
notice  would  be  so  construed  as  to  make  it  valid  if 
the  intention  of  the  parties  to  give  a  valid  notice 
was  apparent.  The  only  authority  to  the  contrary 
is  Rex  V.  Suffolk,  Hi  L.  J.  30.  M.  C,  which  was  by 
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■a  single  judge  alone  (Erie,  J.)>  founded  on  Rex 
■y.  Sufsejc,  in  7  T.  R.  107,  above  cited,  from  which  it 
ought  to  have  been  distinguished  on  account  of  the 
'  considerations  above  mentioned,  and  the  overruling 
'  of  which  would  be  Uie  proper  function  of  a  court  of 
'appeal,  if  the  decision  appeared  to  be  erroneous. 
The  otiier  cases  referred  to  in  that  case  from  1!)  Vin. 
and  2  Str.,  support  the  judgment  in  Rex  v. 
Sussex,  7  T.  R.  107,  and  are  distinguished  from  the 
case  of  Rex  v.  Suffolk,  IC  L.  J.,  by  reason  of  those 
considerations.  Then,  as  the  case  of  Rex  v.  Suffolk. 
IG  L.  J.,  M.  C  is  not  supported  by  authority,  and 
«s  the  rule  it  lays  down  introduces  useless  com- 
plexity without  any  compensatory  advantage,  and 
as  it  is  expedient  that  the  rules  of  practice  made  by 
the  justices  should  be  supported  according  to  their 
intention,  unless  there  be  law  to  the  contrary,  we 
have  come  to  tiie  conclusion  that  we  ought  to  over- 
rule that  case.  The  81st  section  of  the  4  &  5  Will.  4, 
c  76,  directs  the  fourteen  days  to  be  counted  before 
the  first  day  of  the  sessions  at  which  the  appeal  is 
to  be  tried ;  that  in  common  understanding  would 
express  the  session  for  the  division  which  is  to  try 
it.  Blackburn,  J.  su^ests  that  the  section  might 
be  so  construed,  and  Crompton,  J.  expresses  himself 
to  the  same  effect.  For  these  reasons  we  think  that 
the  judgment  ought  to  be  reversed  on  this  third 
ground  also. 

Judgment  recerted. 


CBOWIS  CASES  BESERVZD. 

■•rortsd  by  J.  Taonnoa,  Esq.,  Barrlatnwtt-Law. 

Jaii.21  <DMf28,  ISCS. 

r(BeforeCocKBOHW,  CJf.,  Eolb,  C-T^  Pollock,  C.B., 
WiLLiAXs,  J.,  Mamin,  B.,  Willes.  J.,  Chan- 
VMLh,  B.,  Kbatino,  Blackbdrsc  and  Mellor,  JJ., 
.Pjoott,  B.  and  Shbb,  J.) 

Rm>.  v.  Jambs  Rowton. 

Evidence — General  pood  chancier  of  prisoner — 
Evidence  to  rebut. 

nVhen  a  pristner  eaUs  evidence  of  general  good  character, 
the  prosecutor  mag  caU  evidence  to  rebut  it. 

/Evidence  to  genend  good  character  o/ a  prisoner  must  be 
in  the  natvre  of  reputation,  and  not  of  the  individual 
opinions  of  the  witnesses  as  lo  the  Jixposition  of  the 
accused  {krle,  CJ.  and  WiBes,  J.  dissentientibus). 

iWitnesset  to  character  cannot  go  into  particukirfacts  in 
support  of  it. 

.A  witness  called  to  rebut  evidence  ofi/eneral  gomlclm- 
racter  of  the  prisoner,  who  was  charged  with  com- 
mitting  an  iiukcent  assault,  said  that  he  kneio  nothing 
ofAeiipinion  of  the  neighbourhood  as  to  the  prisouet^s 

■  character,  because  he  mas  onlg  a  bog  at  school  when 

■  he  knew  the  prisoner ;  but  his  own  opinion  and  that 
•  of  his  brothers  who  were  also  pupils  of  the  prisoner 

was,  that  his  character  was  thttt  of  a  auiK  capahte  of 
'  the  grossest  indecencg : 

'Held,  that  this  ansioer  was  inadmissible,  as  it  wax  in  the 
nature  of  a  statrjnent  of  a /mrticular  fact. 

Caae  reserved  for  the  opinion  of  the  Court  of 
^Criminal  Appeal  by  the  Deputy-Assistant  Judge  at 
tile  Middlesex  Sessions. 

The  case  was  argued  before  Pollock,  CB., 
"W^UIes,  J..  Channell,  B.,  Byles  and  Shee.  JJ.,  on 
the  19th  Nov.  I8ii4,  bat  the  Cimrt  being  divided  in 
■opinion  the  case  was  directed  to  be  reargtietl  before 
twelve  Judges. 

CASE. 

James  Rowton  was  tried  before  me,  .it  the  Middle- 
sex Sessions,  on  the  .SOth  Sept.  18(iJ.  on  nn  indict- 
it  which  charged  him  with  having  committed  au 


indecent  assault  upon  George  Low,  a  lad  alnot 
fourteen  years  of  age. 

On  the  port  of  the  deft.,  several  witneates  ircre 
called  who  had  known  him  at  different  period*  of 
his  life,  and  they  gave  him  an  excellent  clunct«r  u 
a  moral  and  well-condncted  man. 

On  the  part  of  the  prosecution  it  was  proposed  to 
contradict  this  testimony,  and  a  witness  was  cslkd 
for  that  purpose. 

This  was  objected  to  by  the  def  t's  counsel,  who 
contended  that  no  such  evidence  was  receivabk  mi 
recited  the  case  of  Reg.  v.  Burt  and  others,  a  Cox'i 
C.  C.  284. 

I  thought  the  evidence  was  admissible,  and  after 
the  witness  had  stated  that  he  knew  the  deft,  the 
following  question  was  put  to  him  : 

"  What  is  the  deft.'s  general  character  for  decency 
and  morality  of  conduct  ?  " 

His  reply  was,  ■•  I  know  nothing  of  the  neigii- 
bourhood's  opinion,  because  I  was  only  s  bojrtt 
school  when  I  knew  him  ;  but  my  own  opinion,  sad 
the  opinion  of  my  brothers  who  were  also  pupili  of 
his,  is,  that  his  character  is  that  of  a  man  capsUe 
of  the  grossest  indecency  and  the  most  flagnnt 
immorality." 

It  was  objected  that  this  was  not  legal  evidence  tt 
all  of  bad  moral  cliaracter. 

I  considered  that  it  was  some  evidence,  and  I  left 
the  weight  and  effect  of  it  as  an  answer  to  Ibr 
evidence  of  good  character,  to  be  detwmineJ  bj 
thejury. 

The  deft,  was  convicted,  and  is  now  in  priia 
awaiting  the  judgment  of  your  I>>rdships. 

The  questions  upon  which  I  respectfully  reus* 
your  decision  are — 

1.  Whether,  when  witne'>ses  have  given  a  Mt. 
a  good  character,  any  evidence  is  admissible  » 
contradict. 

2.  Whether  the  answer  made  by  the  witneu  ii 
this  case  was  properly  left  to  the  jury. 

Joseph  Patne,  Deputy- Assistant  Jodje. 
Oct.  22, 1864. 

Sleigh  for  libe  prisoner. — ^Tliis  conviction  csonrt 
be  sustained.  First,  as  to  whether  evidence  can  be 
called  on  the  part  of  the  prosecution  to  coatmlict 
the  evidence  of  general  good  character  given  for  the 
prisoner,  in  the  case  of  Reg.  v.  Burt,  0  Cox  C.  0.^ 
Martin,  B.,  after  consulting  with  Erie,  J.,  ruled  thtf 
itconldnot  The  question  of  the  prisoner's  chtiacter 
forms  no  part  of  the  record  or  of  the  issue,  and  Ae 
earliest  case  reported  in  which  evidence  of  chsrsrter 
was  received  (Rex  v.  Ilarris,  7  St.  Tr.  9801  tecim 
to  put  its  admissibility  in  favorem  vitm  (2  Buss,  on 
Crimes,  784.)  In  BuUer's  N.  P.  295,  it  is  said :  "Tlie 
prosecutor  cannot  enter  into  the  deft's  cfaanctc 
unless  the  deft,  enable  him  so  to  do  Inr  calling  wit- 
nesses in  su|^rt  of  it,  and  even  then  the  prosecutor 
cannot  examine  to  particular  facts,  Ae  genenl 
cliaracter  of  the  deft,  not  being  pat  in  issue,  but 
coming  in  collaterally:  {CUtrh  v.  Periam,  i  Att 
333-387.)  Secondly,  as  to  the  oth^  qoestum  re- 
served, whettier  the  answer  of  the  witness  was  pro- 
perly left  to  the  jury,  it  is  submitted  that  it  was  not. 
No  specific  fact,  or  individual  opinion  of  a  witness,  is 
support  or  impeachment  of  the  prisoner's  chsracuf 
can  be  admitted  in  evidence.  'The  only  admistible 
evidence  is  that  of  the  reputation  which  the  prisoner 
has  held ;  not  what  oirinion  any  one  person  nuy  bare 
formed  of  him,  and  on  that  ground  it  is  submitU'd 
that  the  individual  opinion  of  any  person,  bo  matter 
the  number  of  years  he  may  have  known  the  prisoner, 
or  what  opportunities  he  may  hare  had  of  jodgiap 
of  his  character,  is  inadmissible.  The  UtcntA 
counsel  then  referred  to  the  definition  of  the  ««« 
"  character "  given  in  Johnson's,  Webster's  asjl 
Richardson's  Dictionaries,  and  also  to  Enkiies 
Digitized  by  VJH^«^V  It 
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cloqaent  definition  of  it  in  Hardij't  coat,  24  St.  Tr. 
1079,  and  cited 

2  Stark  on  End.  804,  Sod  edit. ; 

1  Phil.    OD   £vid.  d07  (edit  1852),  Rtx  r.    CaU 
(M.8.8.); 

3  Bentbam,  191-195  (Rationale  of  Evidence); 
Beet  on  End.  326  (edit.  1854) ; 
SoohmmTsetue,  18  St.  Tr.  211; 

Rex  V.  Daeaon,  81  St.  Tr.  189-190; 

Sa  r.  Jonet,  Ibid.  310 ; 

i^arp  r.  Samng,  Holt  N.  P.  541 ; 

Mamson  v.  Uarttink,  4  Eep.  102 ; 

AUm-ntg-Geaeral  v.  IlUehcoet,  11  Jur.  476,  Parke,  6. 

G.  Taiflor  for  the  proaecutton. — (Tlie  Court  in- 

tonned  hun  that  be  n^  only  address  his  argument 

to  the  second  question.) — With  respect  to  the  answer 

of  the  witneas  that  was  left  to  the  jury,  there  is  no 

rule  of  law  by  which  it  can  be  excluded.    The 

objection  is  rather  one  of  form  than  of  substanpe. 

There  is  no  authority  for  saying  that  the  witneas 

should  have  been  stopped  as  soon  as  he  had  said 

that   he   knew   nothing   of   the    neighbourhood's 

opinion.    There  is  a  wide  distinction  between  a 

witness  stating  his  own  opinion,  or  the  judgment  he 

has  formed  of  the  prisoner's  character,  and  his  going 

.  on  to  state  .particular  facts  in  stq)port  of  character. 

The  oaly^  limit  that  ought  to  be  put  on  evidence  as 

ito  chacactcr  -is,  that  toe  witness  must  not  go  into 

.particular  .facta.     In  this  case  the  answer  of  the 

iwitness  wtm  sukstantially  a  general  opinion  formed 

by  him  of  the  prisoners  dnaracter.    [Cockbdbh, 

^CJ.— In  that  sense  the  word  character  is  synonymooa 

.with  dispositian.     Eble,   C.  J.— The  question   of 

•  charscter  in  this  case  is,  what  was  the  disposition 
-of  the  prisoner  with  regard  to  such  offences?]  The 
^prisoner,  by  callins  witnesses  to  his  character,  nused 
itbe  ^oestion,  what  was  the  disposition  or  tendency 
-of  hit  tnind  in  such  cases.  Evidence  of  character 
-doa  not  mean  evidence  of  reputation  in  the  same 
sense  as  when  reputation  is  applied  to  cases  of  right 

•  of  iray,  or  ancient  customs,  or  matters  of  that 
nature.    It  has  relation  to  the  opinion  or  judgment 

.rfoniied  by  his  fellows  of  a  man's  conduct.  "The 
only  authority  for  saying  that  a  witness's  individual 
o{>iiiion  or  judgment  of  a  man's  character  is  inad- 
misnble  is  tliat  of  Lord  Ellenborongh  in  Rex  v. 

.  JonaM.  [Pollock,  C.B. — A  master  who  can  speak 
to  a  servant's  character  for  a  number  of  years  for 

■bonesty  and  fidelity  is  surely  entitled  to  do  so.]    In 

.Hex  V.  Joitet  no  doubt  Lord  EUenborough  said,  on  a 

•  question  of  character,  that  it  must  be  reputation, 
.  and  not  what  a  man  knows  of  any  particular  act  of 

the  prisoner's.  The  learned  counsel  then  reviewed  the 
-  authorities  cited  on  the  other  side,  and  submitted  to 
the  cooxt  that  the  opinion  or  judgment  formed  by  a 
-particular  witness  was  admissible  as  evidence  of 
charaater,  and  that  the  only  exclusion  was  as  to  the 
statement  of  particular  facts  in  support  of  such 
general  opinion : 

Taylor  on  Evideoes ; 

Beat  OD  Evidance,  367  (8rd  edit) ; 

MoKfon  V.  IlnrUtnk,  4  Esp.  102 ; 

Petaui  v.  Wutt$,  2  De  G.  ft  Sm.  628; 

Bex  r.  Mwphf,  9  8t  Tr.  725. 

Sleigh  was  heard  in  reply. 

CocKBWtK,  C.  J. — ^The  question  for  the  court  in 
thia  caae  is,  whether  an  answer  is  admissible  given  by 
a  witness  called  on  the  part  of  the  prosecution  to 
rebot  the  general  evidence  of  good  character  given  in 
fawonr  of  the  deft.,  and  who  was  asked  this  question, 
'*  Wbat  is  the  deft's  general  character  for  decency 
and  morality  of  conduct  ?"  and  to  which  question 
the  snawer  was  in  these  terms,  "  I  know  nothing  of 
th«  oeighbonrhood's  opinion  because  I  was  only  a 
bo^  at  school  when  I  knew  him,  but  my  own 
opnuon  and  the  opinion  of  my  brothers,  who  were 


also  pupils  of  his,  is,  that  his  character  is  that  of  a 
man  capable  of  the  grossest  indecency  and  the  must 
flagrant  immorality."  The  question  for  the  court 
is,  whether  that  answer  was  properly  received  in 
evidence?  I  am  of  opinion  th.nt  it  was  not  pro- 
perly received,  and  Uiat  the  conviction  cannot 
stand.  Two  questions  have  been  discussed:  the 
first,  whether,  when  evidence  has  been  given  of 
general  good  character  for  the  prisoner,  evidence  of 
general  bad  character  may  be  adduced  on  the  part 
of  the  prosecution  to  rebut  it.  As  to  that  question, 
I  am  clearly  of  opinion  that  such  evidence  may  be 
properly  received.  It  is  true  that  no  such  evidence 
has  been  adduced  within  the  recollection  of  most  of 
us,  for  evidence  of  the  prisoner's  general  good 
character  is  seldom  colled  when  the  prisoner's 
counsel  is  made  aware,  as  he  is  generally  by  the 
counsel  on  the  other  side,  that  the  prisoner's  good 
character  is  impeached  on  the  part  of  the  prosecu- 
tion. But  when  we  are  called  on  to  answer  the 
question  whether  such  evidence  is  admissible,  it  is 
impossible  to  come  to  but  one  conclusion.  The 
question  of  the  general  good  cliaracter  of  the  pri- 
soner is  not  a  collateral  issue  in  the  ordinary  sense 
of  the  term ;  it  is  one  of  the  elements  in  the  case 
from  which  the  jury  are  to  find  their  verdict.  If 
the  prisoner  thinks  proper  to  raise  the  question  of 
his  general  good  character  by  giving  evidence  of  it, 
nothing  could  be  more  injurious  to  the  interests  of 
justice  than  that  it  should  not  be  allowed  to  the 
prosecutor  to  rebut  it,  because,  if  the  true  cliaracter 
of  the  prisoner  were  known  to  the  jury,  they  would 
not  be  likely  to  be  misled  in  giving  their  verdict. 
Assuming  Uien  that  evidence  to  rebut  the  evidence 
of  the  prisoner's  general  good  character  was  pro- 
perty received,  the  other  question  is,  whether 
the  answer  of  the  witness  given  to  a  legitimate 
question  was  an  answer  which  it  was  proper  on  the 
part  of  the  presiding  judge  to  leave  for  the  conside- 
ration of  the  jury.  In  the  first  instance,  it  is 
necessary  to  consider  what  is  the  meaning  of  evi- 
dence of  character.  It  is  laid  down  in  the  text- 
books that  the  prisoner  is  entitled  to  give  evidence 
as  to  his  general  good  character.  Does  that  mean 
evidence  ojf  the  reputation  he  holds  among  tboso 
who  know  him,  or  of  the  disposition  or  tendency 
of  his  mind  in  relation  to  the  character  of  the 
offence  charged?  I  quite  agree  that  what  it  is 
desirable  to  get  at  is,  the  tendency  of  the  prisoner's 
mind  as  to  his  liability  to  commit  the  offence 
charged  against  him ;  but  the  only  way  allowed  by 
law  to  get  at  that  is  by  producing  evidence  as  to  the 
prisoner's  general  character.  Tlwt  is  the  sense  in 
which  the  term  is  used  by  all  the  text-writers.  Mr. 
Boscoe  puts  the  admission  of  evidence  of  the  pri- 
soner's general  good  character  on  the  ground  tiiat 
the  fact  of  the  prisoner  being  a  person  of  unble- 
mished reputation  leads  to  the  presumption  that 
he  is  incapable  of  committing  the  offence  cliarged, 
and  therefore  that  it  is  evidence  that  he  did  not 
commit  it  We  are  not  now  considering  whether 
the  law  should  be  altered.  It  may  be  that  it  would 
be  expedient  to  import  into  our  law  the  practice  of 
other  countries  and  to  inquire  into  the  antecedents 
of  prisoners,  and  to  show  therefrom  that  they  are 
capable  of  committing  the  offences  charged  against 
them.  But  no  one  would  contend  that  it  is  competent 
to  enter  intoparticularfacts.  The  truth  is,  this  partof 
our  law  is  an  anomaly.  It  is  not  allowable  to  go  into 
the  antecedent  bod  character  of  the  prisoner,  fnint 
which  yon  might  form  a  probability  as  to  his  guilt, 
from  the  desire  to  administer  the  criminal  law  m 
mercifully  as  possible.  It  is  true  that  in  practice 
sometimes,  when  a  witness  is  called  to  prove  ihe  good 
character  of  the  prisoner,  he  gives  cogency  to  his 
evidence  by  a  statement  of  circumstances  which 
show  that  he  had  a  good  and  abundant  op]iortunity 
of  acquiring  information.    In  practice  this  is  often 
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carried  beyond  what  is  justifiable.  The  limit  is  in 
my  judgment,  that  evidence  is  admissible  of  general 
reputation  of  good  character,  and  not  of  individual 
opinion.  It  is  clear  that  if  a  witness  to  cha- 
racter is  called  who  knows  nothing  of  the 
general  reputation  of  the  piisoner,  but  speaks 
only  as .  to  his  individual  opinion,  such  evi- 
dence, if  objected  to,  is  not  receivable ;  he  is  not 
allowed  to  give  his  individual  opinion.  The  next 
question  is,  within  what  limits  must  the  evidence 
rebutting  general  good  character  be  confined?  In 
Biy  opinion  it  must  be  evidence  of  the  same  kind 
and  be  kept  within  the  same  line;  it  must  becvidencc 
of  the  same  general  description.  In  the  present  case 
the  witness  at  once  disclaims  all  knowledge  of  the 
gcncriU  reputation  of  the  deft.,  but  says  that  in  his 
opinion  the  prisoner's  disposition  is  that  of  a  man 
capable  of  the  grossest  indecency  and  immorality, 
for  in  that  sense  the  word  character  was  obviously 
used.  I  am  strongly  of  opinion  that  that  answer 
was  not  receivable.  It  isnot,  however,  because  an 
objectionable  answer  has  been  given  to  an  unob- 
jectionable question  that  a  verdict  can  be  impeached ; 
and  if  the  presiding  judge  had  told  the  jury  not  to 
take  it  into  their  consideration,  but  to  disregard  it, 
I  should  not  have  been  disposed  to  disturb  the  con- 
viction ;  but  here  he  told  them  to  take  it  into  their 
consideration,  and  the  evidence  became  part  of  the 
case;  therefore,  I  think  the  conviction  ought 
not  to  stand.  I  rest  on  the  fact  that  it  has  been 
uniformly  laid  down  by  text-writers  that  evidence 
of  general  character  must  be  general  evidence 
in  the  sense  of  reputation,  and  that  evidence 
ot  particular  facts  to  establish  the  disposition  or 
tendency  of  the  mind  of  the  accused,  and  to  show 
his  capability  of  committing  the  offence  charged,  is 
inadmissible,  and  therefore  I  am  of  opinion  that  this 
conviction  must  be  set  aside. 

Ehle,  C.  J. — I  concur  with  the  Lord  Chief  Jus- 
tice in  many  parts  of  his  judgment.  The  admissi- 
bility of  evidence  of  good  character  for  a  prisoner 
stands  on  peculiar  grounds.  The  questions  for  our 
opinion  to-day  are  raised  now  for  the  first  time  for 
solemn  adjudication.  Our  answer  thereto  ought  to 
be  regulated  by  attending  to  the  important  interests 
of  truth.  And  if  a  prisoner  having  a  bad  character 
chooses  to  raise  the  question  of  his  character  by 
calling  evidence  to  it  I  am  of  opinion  that  the 
impression  likely  to  be  socreated  ought  to  be  removed 
by  evidence  on  the  part  of  the  prosecution.  With 
reference  to  the  first  question,  whether  evidence  is 
admissible  on  the  part  of  the  prosecution  to  rebut 
evidence  of  general  good  character  on  the  part  of 
the  prisoner,  I  agree  with  the  Lord  Chief  Justice, 
that  it  is  admissible,  and  that  this  question  onght 
to  be  answere<l  in  the  affirmative.  With  reference 
to  the  second  question,  I  do  not  agree  with  him.  I 
agree  that  indindual  facts  are  to  be  excluded,  and 
I  do  not  stop  to  inquire  whether  an  answer  to  a 
proper  question  as  to  character,  which  includes  in  it 
something  like  individual  fact,  is  receivable,  because 
the  main  question  is  of  such  very  general  import- 
ance that  I  wish  to  give  my  opinion  on  that.  On 
the  general  question,  what  is  the  principle  of 
admitting  character  in  evidence  in  criminal  cases, 
I  am  of  opinion  that  such  evidence  is  admitted 
for  the  purpose  of  showing  the  disposition  of 
the  accused  and  raising  a  presumption  from 
it,  that  the  accused  did  not  commit  the  crime 
charged.  Evidence  of  character  can  only  be 
obtained  from  the  opinion  of  other  persons  than  the 
accused  ;  that  opinion  must  be  formed  from  the  per- 
sonal experience  of  the  witnesses,  or  from  that  of 
others  who  have  formed  an  opinion  of  the  character 
of  the  accused  from  their  own  personal  experience. 
The  point  at  issue  now  is,  whether  the  court  is  at 
liberty  to  receive  evidence  of   the  reputation   of 


the  prisoner,  founded  on  the  personal  experience  of 
the  witnesses  called  to  prove  it.     I  am  of  opinion 
that  both  sources  of  evidence  are  admissible,  botli 
the  general  rumour  prevalent  in  the  nfighbourhooJ 
where  the  accused  resides,  and,  in  my  opinion  tljo. 
the  personal  experience  of  those  who  have  hsd 
abundant  opportunity  of  forming  an  oiunion  of  the 
character  of  the  accused.    In  my  experience  I  netn 
heard  a  witness  to  character  examined  without 
inquiry  as  to  his  own  personal  experience,  and  so 
his  evidence  has  been  left  to  the  jury.    Now  if  a 
witness  was  calletl  to  speak  to  the  character  of  the 
accused,  who  should  say,  "  I  have  had  the  accused  in 
my  employ  twenty  years,    but    I  never  heard  a 
human  being  speak  of  his  reputation,"  upOn  thenl* 
as  laid  down  by  the  Lord  Chief  Justice,  the  pmi- 
ding  judge    Would  be  required  to   say  that  hie 
evidence  was  not  admissible.    That  is  the  point  oe 
which  I  differ  from  hira,  and  to  ray  mind  snch  a 
witness  is  entitled  to  give  in  evidence  his  perKHul 
experience  of   the  prisoner's  character.     VThat  a 
witness    may  say  he  has  heard  others  siy  of  the 
prisoner's  character  is  slight  in  comparison  vitk 
snch  pcraonal  experience.    But  if  general  chancW 
alone  is  admissible,  it  is  important  to  get  at  it  b} 
evidence.    General  rumour,  which  is  derived  frem 
a  number  of  special  statements,  if  strictly  examioei 
will  come  to  be  the  opinion  of  a  number  of  pmon 
speaking  from  their  personal  experience.   "The  tet 
character   is    generally    the   least   talked   atumi. 
the  man  whose  honesty   has  never  been  thoofji 
to  be  in  question  is  not  talked   of,  and  thereto 
the  value  of  general  rumour  is  doubtful.    Iht 
attempted  to  give  expression  to  the  argumee  if 
Mr.  Taylor,  which  carried  great  weight  with  it  to 
my  mind.     And  when  I  look  at  liex  v,  [krisa. 
that  argument  was  justified  by  the  mode  in  vhiri: 
Lord  EUenborough  and  Mr.  Holroyd  acted.   Etem 
witnesses  to  the  character  of   Davison  were  caBei 
and  five  or  six  out  of  the  eleven  gave  very  consider- 
able evidence  of   their  own   personal  experience. 
Lord  Moira,  the  first  witness  c^ed,  spoke  generally 
from  his  own  experience,  but  when  he  came  to* 
special  transaction,  then  Lord  EUenborough  inter- 
fered.   He  was  asked  whether  he  thought  Dttisra 
captible  of  committing  a  fraud.     In  answer  to  thi> 
question, "  From  your  Lordship's  general  knowWsy 
of  his  conduct,  is  he  a  person  whom  your  Lordxii^ 
would  think   capable    of   committing    a   frmdf  *' 
said,    "Certainly  not.    I  never  had  the  remotest 
ground  for  suspicion.     If  I  had  had  the  slighlrcl 
ground,  I  never  could  have  again  solicited  hiin  to 
accept  the  oflSce  of  Treasurer  of  the  Ordnance  under 
circumstances  which  never  could  have  made  it  ar 
object  to  him  from  any  pecuniary  considci«tii>n. 
Shall  I  state  the  particulars  ?"    Then  Lord  EUec 
borough  interposed :    "  One  is  very  unwilling  to 
diminish  the  scope  of  these  inquiries,  but  thegeneni 
inquiry  is  as  to  the  general  character."    "That  ii 
confirmatory  of  my  opinion.    It  is  true  that  in  the 
present  cose  the  answer  of   the  scholar  that  w»> 
given  was  bad,  and  would  have  fallen  within  m; 
principle,  that  you  cannot  speak  as  to  a  particubr 
fact.    But  on  a  great  question  like  this,  as  to  Uk 
adinissibility  of  personal  experience  or  character.  I 
do  not  stop  to  analyse  the  particular  answer  of  tti' 
witness  more  fully. 

CocKBCRN,  C.  J. — I  should  not  have  thought  fur 
a  moment  to  reply  upon  the  judgment  <rf  the  Loni 
Chief  Justice  of  the  Common  Fleas,  but  I  w. 
anxious  that  I  should  not  be  thought  by  anything  I 
have  said  to  convey  the  idea  that  the  negative  expe- 
rience of  a  witness  to  character  should  be  ei 
eluded.  I  quite  agree  that,  when  a  witness 
says  "I  have  known  the  prisoner  for  a  nnnibcr 
of  years  and  never  heard  anything  against  him. 
that  is  cogent  evidence  of  a  man's  character,  ana 
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I  did   not  intend   to  lay  down  that  it  should  be 
excluded. 

MxRini,  B. — I  concur  with  the  Lord  Chief  Justice 
of  Englwid  that  the  answer  of  the  witness  related 
to  particular  facts  known  to  himself  and  his  brothers, 
and  that  the  judge  was  wrong  in  leaving  it  for  the 
consideration  of  the  jury.  With  respect  to  the  first 
point,  whether  evidence  can  be  called  on  the  part  of 
the  prosecution  to  rebut  evidence  of  general  good 
chaacter  given  for  the  prisoner,  I  should  have  acted 
upon  the  practice  that  has  prevailed  for  a  long  time, 
and  had  it  depended  on  me  I  should  have  taken  time 
to  consider  my  judgment  The  doubt  on  my  mind 
arises  from  this :  the  common  law  of  England  is 
made  up  of  practice  and  precedents ;  what  has  been 
the  practice  for  years  is  the  law  of  the  land ;  if  the 
practice  is  bad  the  Legislature  interferes  and  sets  it 
right.  That  is  the  history  of  the  common  law.  In 
this  case  the  indictment  charged  the  prisoner  with 
ootnmitting  an  indecent  assault.  If  I  were  investi- 
gating the  case  for  myself,  my  first  inquiry  would 
be,  Vniat  was  the  prisoner's  character  in  cases  like 
this  ?  and  if  I  was  informed  that  he  was  addicted  to 
macb  practices  I  should  be  much  influenced  by  that ; 
but  in  a  court  of  law  that  kind  of  evidence  is  not 
admissible :  nothing  but  evidence  bearing  on  the 
tmoe  is  admissible.  The  law  says  that  the  evidence 
in  support  of  the  charge  shall  be  confl  ned  to  evidence 
bearing  directly  on  the  issue  before  the  jury.  But 
»  practice  has  sprung  up  that  the  accused  may  give 
eridence  of  good  character,  and  he  may  show  that 
be  was  therefore  unlikely  to  commit  an  offence  of 
the  kind  charged  against  him.  That  is  an  anomaly 
in  the  law,  and  the  first  case  in  the  books  in  which 
it  appears  to  have  been  done  occurred  nearly  200 
years  ago.  No  case  can  be  cited  in  which  evidence 
to  rebut  such  evidence  of  good  character  has  been 
admitted.  In  the  text-books  it  is  stated  that  such 
evidence  is  admissible,  but  no  instance  in  which  it 
has  been  done  is  cited.  I  rely  on  the  fact  that  no 
instance  in  which  such  evidence  has  been  admitted 
is  cited,  and  I  think  it  is  better  to  leave  the  practice 
so.  I  can  conceive  cases  in  which  it  is  likely  that 
too  much  weight  may  be  given  to  evidence  of  bad 
character.  However,  all  my  learned  brothers  are  of 
a  different  opinion,  and  no  doubt  in  strict  reason 
the  evidence  is  admissible.  For  my  own  part  I 
•hould  have  been  disposed  to  act  on  the  course  of 
practice  that  has  been  pursued  for  so  long  a  time. 

WiLLES,  J. — I  Am  of  opinion  that  on  both  ques- 
tions the  ruling  of  the  presiding  judge  was  right. 
With  respect  to  the  first  question,  whether  evidence 
was  admissible  on  the  part  of  the  prosecution  to 
answer  the  evidence  of  general  good  character  given 
for  the  prisoner,  I  own  I  should  have  been  glad  if  the 
coart  could  have  come  to  the  conclusion  that  it  should 
be  rejected.  But  looking  to  the  text-books  of 
Uoacoe.  PUUipa  and  Starkie,  it  is  clear  that  such 
evidence  must  have  been  given  for  years,  and  the 
practice  have  prevailed.  'Hie  fact  that  there  is  no 
Imported  case  does  not  operate  on  my  mind.  I  can- 
not help  thinking  that  where  the  practice  has  been 
resorted  to  it  has  been  considered  unusual,  and  been 
found  inconvenient.  With  respect  to  the  second 
question,  I  agree  with  Erie,  C.  J.  Why  is  it  that 
ewidence  of  general  good  character  is  admissible  on 
the  part  of  a  prisoner  ?  I  agree  that  it  is  a  mistake 
to  suppose  that  the  prisoner  can  raise  the  question 
of  character  collaterally  only.  Evidence  of  general 
jgood  character  makes  it  less  probable  that 
the  prisoner  committed  the  offence  charged. 
ICwidenoe  of  bad  character  is  not  in  the  first 
instann-  admissible  on  the  part  of  the  prose- 
otttaon ;  otherwise,  as  stated  by  my  brother 
ftCsirtin.  we  should  have  the  whole  life  of  the  pri- 
r  lipped  np  in  the  course  of  the  trial,  and  in 

[IfAO.  Ca(.— Vol.  m.] 


the  result  the  prisoner  might  be  overwhelmed  with 
prejudice  instead  of  being  convicted  on  affirmative 
evidence.  The  question  of  character  is  relevant  to 
the  issue.  General  evidence  of  good  character 
does  not  mean  mere  evidence  of  the  general 
opinion  among  a  man's  acquaintance,  but  general 
evidence  of  the  character  of  the  man.  I  agree 
that  particular  acts  must  be  excluded,  because 
there  is  no  notice  to  the  prisoner  that  any 
inquiry  is  about  to  be  made  into  the  particular  nets. 
What  other  persons  know  of  the  prisoner,  and  their 
judgment  of  him,  is,  I  think,  admissible ;  otherwise 
a  person  of  a  shy  or  retiring  disposition,  of  whom 
only  his  intimates  can  speak,  will  suffer ;  whereas 
another  man  of  a  forward  disposition,  who  may  have 
earned  a  reputation  without  deserving  it,  will  profft 
by  the  exclusion  of  the  witness's  own  judgment.  For 
the  character  of  a  servant  you  go  to  the  last  master; 
for  the  character  of  a  boy  to  his  parents  and 
teachers;  for  the  credit  of  a  man  to  the  man  of 
business  with  whom  he  has  dealt ;  and  why  not  in 
point  of  law  for  the  character  of  a  prisoner  go  to  the 
man  who  knows  him,  and  has  had  an  opportunity 
of  forming  a  judgment  of  it?  It  is  said  that  we  are 
to  be  guided  by  the  long  practice  as  to  the  admis- 
sion of  such  evidence.  The  practice  as  I  find  it  is  to 
call,  not  merely  witnesses  from  the  neighbourhood 
where  the  prisoner  resides,  but  also  the  master  at  the 
time  of  the  offence.  In  point  of  reason,  I  think  the 
evidence  of  character  on  the  part  of  the  prosecution 
should  be  as  co-extensive  as  that  given  for  the 
prisoner.  And  I  cannot  help  owning  that,  if  I  had 
tried  this  case,  I  should  have  attempted  to  persuade 
the  counsel  for  the  prosecution  not  to  persevere  with 
the  witness ;  but  not  succeeding  in  that  I  should  have 
fallen  Into  the  same  mistake  as  the  presiding  judge. 

The  other  Judges  concurred  with  Cockburo,  C.J. 

Cook  BURN,  C.  J.  said  that  Bylcs,  J.  (who  had 
heard  the  argument  before  the  five  judges)  had 
requested  him  to  say  that  he  concurred  in  the  view 
taken  by  the  majority  of  the  Judges  in  the  court 
below,  and  In  this  court. 

Cmmetion  quadod. 


JTTSICIAI.    OOUMITTEE    OF    THE 
PBIVY    COUNCIL. 

Beponed  by  James  Patkhsok,  Eaq.,  o(  tbe  Middle  TeiDpl«. 
BanisterHU-Law. 

Thvriday,  FA.2,  1866. 

(Present— The  Bight  Hon.  Lords  Cbawwobvh  and 

CusLHSFOBD,  Kmiobt  Brdcb,  L.  J.,  and 

tubker,  l.  j.) 

Jones  v.  Gocou. 

Chltch-nUe — Ecdabuticat  pariik — Relinqmthment  of 
mtrplice  feet— 19  ^  20  Viet.  c.  104,  ».  12. 

Where  an  ecclesicatiral  district  hat  been  formed  out  of 
several  pari Aes,  the  incumbent  of  the  chapeby  in  the 
new  district  will  not  be  entitled  to  the  fees  of 
marriages,  jr.  within  the  meaning  of  19  ^  20 
Vict.  c.  104,  s.  12,  until  after  the  next  avoidance, 
or  the  relinquishment  of  feet  by  the  incumbents  of 
aU  the  parishes  out  of  whidi  the  chapelry  hat  been 
formed. 

The  chapeby  of  L.  had  an  eccUtiaatical  dittrict  annexed 
to  it  by  Order  of  Council,  such  district  being  formed  out 
of  parishes  A.,.B.  and  C.  The  Order  in  Council  said 
nothing  about  fees,  but  the  incumbents  of  A.,  B.  and  C. 
never  claimed  such  feet,  though  they  ircrs  alto  not 
clearly  ateare  of  their  right  to  them.  The  incumbent 
of  L.  had  taken  the  feet  far  hit  own  ben^t  : 

Seld  (flfinning  the  Judgment  of  the  Court  ofArchet), 
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that  the  facta  were  evidence  from  which  a  voluntarj/ 
relinquuhment  of  the  fas  by  the  incumbents  of  A., 
B.  (md  C.  might  be  inferred,  and  therefore  that  L.  was 
now  <M  teeteaiasticm  parish  uilthin  19  j-  20  Vict, 
c.  104,  (.  14. 

This  WM  Ml  appeal  from  the  Arches  Court  of 
Canterbnry,  in  a  cause  of  subtraction  of  church- 
rate,  promoted  by  Eklward  Gough  and  others, 
churchwardens  of  the  parish  of  St.  Mary,  Shrews- 
bury, in  the  county  of  Salop,  against  John  Jones,  a 
parishioner  and  inhabitant  of  that  parish,  by  virtue 
of  letters  of  request  from  the  chancellor  of  the 
diocese  of  Lichfield,  to  recover  l(>s.  l^d,  the  amount 
of  church-rate  assessed  against  the  said  John  Jones. 

The  libel  set  forth  that  the  churchwardens  of  the 
parish  of  St.  Mary,  Shrewsbury,  e.xclu8ire  of  the 
districts  of  St  Michael,  Leaton,  Astley,  Clire  and 
Albrighton,  made  the  rate  in  question,  and  John 
Jones  the  deft,  was  duly  rated  in  the  above  sum. 

The  libel  further  set  forth  that  St.  Michael, 
Leaton,  Astley,  Clive  and  Albrighton  have  each  one 
a  district  assigned  to  it,  with  power  to  each  in- 
cumbent thereof  respectively  to  publish  banns  of 
matrimony,  to  solemnise  marriages,  churchings, 
baptisms  and  burials,  and  also  to  receive,  for  his 
own  nse  and  benefit,  the  entire  fees  arising  from  the 
performance  of  the  said  offices,  without  any  reserva- 
tion thereout,  and  which  said  powers  each  of  such 
incumbents  exercises.  That,  in  consequence  thereof, 
each  of  the  said  districts  became,  by  virtue  and 
operation  of  the  Act  of  Parliament  intituled  "  The 
New  Parishes  Act  1856,"  sects.  14  and  16,  and  is,  a 
separate  and  distinct  parish  for  all  ecclesiastical 
purposes,  and  is  not  liable  for  the  repairs  ur  other 
expenses  of  St.  Mary,  Shrewsbury,  the  mother 
church,  to  wit,  St.  Michael,  on  and  after  the  29th 
July  1856,  iu  virtue  of  two  previous  orders  of  Her 
Majesty  in  Council,  published  respectively  in  the 
Lomkm  Gazettes  bearing  date  the  28th  May  1853, 
and  I9th  May  1864 ;  and  Leaton,  Astley,  Cllve  and 
Albrighton,  in  virtue  of  an  order  of  Her  Majesty  in 
Council,  published  in  the  London  Gazette  in  each  case 
respectively,  bearing  date  as  to  Leaton  on  the  31st 
March  1860,  as  to  Astley  on  the  28th  Aug.  ISCO, 
and  as  to  Clive  and  Albrighton,  30th  Oct.  18G0. 
And  all  the  fees  aforesaid  in  respect  of  Leaton  were 
voluntarily  relinquiriied  to  the  incumbent  thereof 
immediately  after  its  consolidated  chapelry  was 
formed,  to  wit,  on  the  31  st  March  1860. 

In  answer  to  the  libel,  the  deft,  set  forth,  among 
other  things,  that  the  consolidated  chapelry  of 
I^eaton  was  created  by  an  Order  in  Council,  pub- 
lished in  the  London  Gazette  of  March  3,  1860. 
That  soch  consolidated  chapelry  is  composed  of 
part  of  the  parish  of  St.  Mary,  Shrewsbury,  part 
of  the  parish  of  Fitz,  and  part  of  the  parish  of 
Preston  Gubbalds.  That  such  consolidated  chapelry 
had  not,  at  or  prior  to  the  making  the  rate  in 
question,  become  a  separate  and  distinct  parish  for 
«ccle8iaslical  purposes.  That  such  part  of  the  said 
consolidated  chapelry  as  was  taken  from  the  said 
parish  of  St  Mary,  Shrewsbury,  contains  property 
legally  assessable  to  a  church-rate. 

The  question  raised  by  the  above  issue  was, 
whether  the  district  of  Leaton  had  become  a  separate 
parish  within  the  meaning  of  19  &  20  Vict.  c.  104, 
s.  14,  when  that  Act  passed,  and  whether  the  in- 
cumbent thereof  was  entitled  to  the  fees  of  mar- 
riages, churchings  and  baptisms. 

The  incombent  of  Leaton  Church  on  the  subject 
«f  fees  stated  as  follows : 

T  UD  tha  iiMSnmbaat  of  the  parpetoal  oanej  of  Leaton 
aforesaid.  I  have  been  so  sinoe  the  eonseoratlon  of  the 
ebureb  there  In  OeL  IDSS,  a  few  monttat  prior  to  the  luoing  of 
the  Orclor  In  Ooanell  fay  which  the  dietiiot  was  aaal^ed  to  the 
church.  The  district  wu  fonned  by  MTerance  from  three 
parinhei,  Sohit  Mary,  Shrewibnry,  Fltx  and  Preaton  Oabhalda. 
Slnire  nnah  the  fonnatloa  of  the  eald  district  I  have  received 
for  my  own  nee  aa«  beneflt  the  entire  fees  atMng  from  the 


publlcatioD  of  banni,  the  lolenuilaatlOD  of  matriagM,  dmrdi- 
10^  and  burials  within  tfae  district  without  aay  reserratloD 
tliereof.  1  have  never  had  any  claim  made  by  tlie  Ineambcnt 
of  either  of  the  three  pariihee  Mvered  to  form  my  diiuict  lor 
or  in  renpect  of  each  fee*  or  any  part  of  tham,  nor  htn  1 
rendered  to  either  of  them  any  account  thereof,  or  tM« 
asked  to  do  lo.  I  do  not  know  that  there  haa  ever  faeeo  iajr 
formal  relinquishment  of  the  fees  oo  the  part  of  the  uid 
incumbente.  1  can  only  lay  that  1  remember  that  preTiouito 
my  being  appointed  to  the  chorch  while  tlie  ttdiUE  was  aboo;  1 
waa  informed  by  Mr.  Lloyd,  the  patron  of  llw  Uirln^  that  Ih 
wae  happy  to  nay  that  the  fees  had  been  relinqaisiMd  in  m; 
favour,  and  that  1  would  take  them  to  my  own  uie,  tad  I 
liave  done  ho  exclualveiy  throughout  my  intnunbeooy.  I  mar 
mention  that  within  two  monttis  past  X  ttave  aeen  hi  the 
poMtesalott  of  the  said  Ur.  Lioyd,  the  patron  of  Leaton.  a  letter 
in  the  handwriting  of  the  Kev.  Thomas  Bucknall  Lli>;4,  the 
incomliettt  of  HL  HaryX  Slirewslmry,  pnrporthig  lo  hen 
been  addressed  to  the  said  Mr.  Lloyd  at  or  about  the  time  tH 
my  appoiutment  to  I^eatun  Cbnrch,  in  wliich  latter  it  m 
stated  hy  the  said  Rev.  Mr.  Lloyd  that  ho  liad  relinqaiilMdtlu 
fees  In  my  favour,  but  since  that  time  1  have  been  infoniMdud 
believe  that  the  letter  ia  mUsing,  Itaving  lieen  in  some  way  kat 
or  destroyed,  and  that  it  cannot  now  be  found.  1  hsn  do 
knowledge  of  any  legal  abandonment  by  the  incombe&tt  of 
St  Mary,  SbrewHbnry,  Fits  and  Preaton  tlubtMldi  of  the  fetv 
for  banns,  churchings,  marriagea,  and  buriala  petfonnedltf 
me  ae  incumbent  of  the  eoiuolidated  chapelry  of  Leatoo  ia 
respect  of  persons  resident  in  tliose  paru  of  Leaton  whkli 
w»ro  taken  out  of  their  pariahea  1  know  no  mon  nspfn^ 
that  than  appears  in  my  depoaitjon.  1  was  not  aware  Uut  1 
was  by  law  botmd  to  keep  an  account  of  anch  fees  (or  die 
performance  of  such  oSncee,  and  vrerj  year  aocoant  to  tbe 
incnmbonis  of  Sf.  Blary,  FItz  and  Preston  Oabl>aIdi  tet  th> 
same.  On  the  contrary,  considering  that  they  Itad  voloatidT 
relinquished  their  right  to  the  fees,  there  wsa  no  neoe«|^ftr 
my  doing  sa  1  do  notknow  tliat  the  inctunboDlaof  StluiT. 
Fitz,  or  Preston  thiblialdB  liave  either  of  them  by  aey  kpl 
instrument  in  writing  relinquished  the  right  to  such  IMS  v 
any  of  them. 

The  incumbents  of  the  other  parishes  from  wkii 
Leaton  district  was  constructed  said  they  M 
executed  nu  formal  relinquishment  of  the  len 
ret^eived  at  J.ieaton  ChunUi,  but  had  understood tktt 
they  were  not  legally  entitled  to  these  fees,  id 
had  never  claimed  them. 

There  were  other  objections  to  the  rate  wUA 
are  not  material. 

The  learned  judge.  Dr.  Lushington.  held,  tltx 
though  the  Order  in  Council  cohstituting  the  con- 
solidated chapelry  of  Leaton  made  no  mention  of 
fees,  yet,  as  the  incumbents  of  the  other  ptriAn 
interested  had  not  de  facto  cluined  them,  and  v 
the  incumbent  of  LeaXon  had  cfe  facto  receiTal 
them  for  his  otm  use,  it  must  be  talcen  that  tbox 
incumbents  had  voluntarily  relinquished  those  fe» 
and  therefore  that  Leaton  being  a  separate  psriih. 
the  rate  had  properly  omitted  the  parishioner!  d 
St.  Mary  resident  in  that  port  of  the  parish  no* 
forming  part  of  Leaton  district :  (»ec  9h.T.VejL 
N.  8. 610). 

The  present  appeal  was  now  brought  to  Ha 
Majesty  in  Council. 

Lush,  Q.  C,  Deane,  Q.  C,  and  WiUs,  for  tiie  spps, 
contended  that  under  the  circumstances  it  conld  at* 
be  taken  that  the  incumbents  of  the  neigfabooriiif 
parishes  had  voluntarily  relinquished  these  fen 
and  so  that  Leaton  was  still  part  of  St  Usqr't. 
and  ought  to  have  been  included  in  the  nit. 
which  rate  was,  by  reason  of  such  omission,  void. 

Powdl,  Q.C.  and  Robertson  for  the  resps. 

Om  adcrvb. 

Lord  Ckanwortb. — The  sole  question  in  this  cm 
is,  whether  or  not  Leaton,  or  any  part  of  it,  remsiw 
a  portion  of  the  parish  of  St  BIsry's,  Shrewsbory. 
No  doubt  a  part  of  it  once  did  belong  to  that  psii^ 
and  the  question  therefore  is,  whether  it  has  cesKn 
to  belong  to  it  From  58  Geo.  3.  c.  45,  downwslds, 
there  have  been  passed  a  number  of  Acts  of  Psriis- 
ment  authorising  commissioners  to  create  nc* 
ecclesiastical  districts.  The  earliest  authority  gim 
to  them  was,  that  where  parishes  wt>Te  popoloai  sas 
large  they  might  take  out  of  thiue  popoloai  «*> 
hirgc  parishes  a  district,  and  form  it  into  a  sepsis'* 

Digitized  by  VJVJVJV  Lt 


MAGISTRATES'   CASES. 


243 


Pbiv.  Co.] 


Fry  I'.  TRBAsrRE. 


[Priv.  Co. 


«cclc8iastiual  district.  It  was  soon  found  that  this 
power  did  not  meet  the  whole  evil  it  was  meant  to 
remedy.  It  might  be  inconvenient  or  impossible  to 
take  a  district  out  of  one  parish  and  make  a 
^«eparate  parish  of  it,  but  there  might  l>e  several 
parishes  lapping  into  one  another,  out  of  all    of 

-  which  a  new  district  might  conveniently  be  taken. 
Powers  for  this  purpose  were  given  by  the  59  Geo. 

■3,  c.  134,  and  the  new  district  so  formed  is  in  the 
Act  called  a  consolidated  chapelry.    The  regula- 

rtions  by  which  these  new  districts,  when  formed, 
were  to  be  governed,  must  have  been  intended  to  be 

'the  same,  wliether  tlicy  came  out  of  one  parish  or 
out   of   several  parishes,    and   whether   they  are 

•  designated  as  districts  or  cbapelrics.    That  being 

-  80,  tiieir  Lordships  will  now  state  what  the  enact- 
ment   is   on    which    it   is   contended    that   this 

'district  of  Leaton  has  become  a  separate  parish. 
In  19  &  20  Vict.  c.  104,  8.  14,  it  is  enacted, 
"That  whenever  the  solemnisation  of   marriages, 

•<harchings  and  baptisms  accuttling  to  the  laws  and 

•  <!anonsin  force  in  this  realm  are  authorised  to  be 
'published  and  performed  in  any  consecrated  church 
•or  chapel  to  which  a  district  shall  belong."     We 

must  here  pause  to  say  that,  by  an  Order  in  Council 
•in  1860,  a  district]  taken  out  of  the  pariah  of  St. 
Mary's,  Shrewsbury,  and  several  adjoining  parishes, 
was  annexed  to  a  consecrated  chapeL  There  was 
undoubtedly,  therefore,  a  district  to  which  a  conse- 

•crated  chapel  belonged.  Then  the  section  proceeds, 
"  Such  district  not  being  at  the  time  of  the  passing 
of  this  Act  a  separate  and  distinct  parish  for  eccle- 
■iastical  purposes,  and  the  incumbent  of  which  is  by 

.  such  authority  entitled  for  his  own  benefit  to  the 

•  entire  fees  arising  from  the  performance  of  such 
ofBces,  without  any  reservation  thereout,  such  dis- 
trict or  place  shall  become  and  be  a  separate  and 

•  distinct  parish  for  ecclesiastical  purposes."  And  by 
the  next  section  it  is  provided  that,  not  only  shall  the 
new  parish  become  a  separate  parish  for  all  ccclesi- 

.  astical  purposes,  but  the  inhabitants  of  that  parish 
-are  to  be,  for  ecclesiastical  purposes,  parishioners  of 
I  that  parish,  and  of  no  other  parish,  and  all  the  laws 
relating  to  ecclesiastical  matters  as  to  that  parish 
.are  to  apply  to  that  parish  and  to  no  other.    The 

•  question  therefore  is,  whether  the  incumbent  of  this 
new  consolidated  chapelry  has  become  entitled,  under 
sach  authority  as  mentioned  in  the  Act,  to  the  fees 

.arising  from  the  performance  of  the  ecclesiastical 
-offices  therein  mentioned.  There  are  two  questions. 
Has  he  become  entitled  to  these  fees  ?  and,  if  so, 
has  he  become  so  entitled  "by  virtue  of  such 
authority,"  within  the  true  meaning  of  those  words 
.aa  they  are  found  in  the  14th  clause  of  the  Act? 
The  question  whether  he  has  become  entitled  to 
these  fees  depends  upon  this :  he  was  not  entitled 
aimply  by  the  constitution  of  the  ecclesiastical  dis- 
trict, I.  e.,  the  consolidated  chapelry,  because,  by 
laws  in  force  previously 'to  the  19  &  20  Vict.  c.  104, 
-with  reference  to  the  constitution  of  such  district, 
the  incumbent  of  tlic  old  parish  continued  to  be 
-entitled  to  them,  unless  some  other  arrangement  is 
made.  But  by  this  new  Act  a  considerable  change 
is  made.  The  enactment  on  this  subject  is  to  be 
found  in  the  I2th  section  of  the  Act,  which  enacts 
that  from  and  after  the  next  avoidance,  or  the 
relinquishment  of  such  fees,  bpr  such  incumbent, 
■i.  &,  the  incumbent  of  the  original  parish,  then 
the  fees  shall  belong  to  the  incumbent  of  the 
new  district.  We  are  clearly  of  opinion  that 
in  the  case  of  a  consolidated  chapelry  the  words 
'"  such  incumbent"  must  mean  the  incumbents  of  all 
the  parishes  out  of  which  the  chapelry  has  been 
formed.  The  question  therefore  is,  have  the  fees 
belonging  to  St.  Mary's,  Shrewsbury,  and  the  other 
two  parishes,  or  have  they  not,  been  relinquished  ? 
That  was  a  question  of  fact  which  the  learned 
judge  Mow  had  to  decide.    There  is  no  doubt  it  is 


a  question  of  some  nicety.  Of  the  three  incnm-  - 
bents,  one  of  them  says,  "I  did  expressly  give  them 
up ;"  the  other  two  in  substance  say,  "  I  madt'  n'> 
formal  resignation,  but  when  I  gave  up  the  right  to 
the  parish  which  I  was  asked  to  give  up,  and  did 
give  up,  I  considered  that  I  gove  up  everything." 
Three  years  after  this  happened  they  are  exaraineil, 
and  they  do  nut  pretend  to  say  that  they  have  been 
otherwise  advisM  since.  What  takes  place  after 
the  institution  of  the  suit  is  of  course  no  otherwi>*t> 
important  than  as  affording  evidence  of  what  the 
witnesses  meant  to  do  at  the  time  when  the  district 
was  formed.  But  we  think  the  learned  judge  cai\ni 
to  a  reasonable  conclusion ;  and  even  if  there  wero 
no  more  doubt  about  it  than  there  is,  it  is  a  principle 
of  every  court  of  appeal,  upon  a  question  of  fact, 
that  if  a  matter  has  been  fully  and  fairly  considereil 
in  the  court  below,  unless  the  Court  of  Appeal  i« 
able  to  say  that  the  decision  of  the  fact  was  clearly 
wrong,  it  should  not  be  disturbed.  Therefore,  up<Mi 
the  question  of  fact,  we  concur  with  the  learned 
judge  below.  Then  it  was  said,  that  what  was  to  lie 
proved  was  not  merely  that  the  incumbent  had 
become  entitled  for  his  own  benefit  to  the  fees,  but 
that  he  had  become  so  eatitled  "  by  such  authority  '* 
referred  to  in  the  14th  section.  All  these  Acts  are, 
unfortunately,  very  loosely  worded ;  but  when  we 
come  to  look  at  the  clause,  we  see  that  what  miisc 
havu  been  meant  was  the  whole  authority  und'.>r 
which  the  district  was  constituted,  including  tht» 
12th  section  of  the  Act ;  and  by  that  section  it  was 
expressly  provided  that  the  relinquishment  of  fees 
by  the  incumbent  of  the  old  parish  should  be  uno 
mode  in  which  the  incumbent  of  the  new  distrirt 
should  become,  entitled  to  them.  We  think,  ther*-- 
fore,  that  the  judgment  of  the  court  below  must  Ixj 
afltaned,  and  the  appeal  dismissed  with  costs. 

Judgment  affirmed  with  cost':. 

Apps.'  proctor,  E.  IV.  Cromt. 

Resps.'  proctors,  Nelson  and  Son. 


Saturdai/,  Feb.  11,  ISUo. 

(Present — ^The  Right  Hon.  Lords  Crakworth  and 

Chelmsford,  Kniout  Bkuob,  L.J.,  and 

Turner,  L.J.) 

Fry  v.  Treasure. 

Churrhwarden — Suit  for  nubtmrtion  of  dmrch-fnli. — 
hight  of  one  to  sue  in  name  of  loth — Practi<i:  of 
JEccksiastical  Court. 

One  of  two  churchwardens  has  no  right,  without  the  olliir't 
consent,  to  use  the  tatter's  name  us  co-pit.  in  a  unit 
against  a  parishioner  for  subtraction  of  churdi-riitc, 
and  there  is  no  implied  authority  in  such  eircumstimcfs, 
the  proper  remedy,  if  any,  being  the  remocal  of  the 
obstinate  clmrchwctrmnfor  misconduct. 

Wh!re  a  case  comes  before  the  Court  of  Archr-i  bg 
letters  of  request,  the  suit  does  not  commence  in  lite 
court  below,  but  in  the  Court  of  Arches,  the  letters 
forming  no  part  of  the  cause. 

This  was  a  cause  of  subtraction  of  chturch-rate,  and 
was  instituted  by  the  apps.  Bruges  Fry  and  Robert 
Greata,  then  churchwardens  of  the  parish  of 
Cheddar,  in  the  county  of  Somerset  and  diocese  of 
Bath  and  Wells,  and  province  of  Canterbury,  against 
the  resp.  Levi  Treasure,  of  the  said  parish  of 
Cheddar,  a  ratepayer  and  inhabitant  thereof. 

The  suit  was  commenced  in  the  Arches  Court  of 
Canterbury  by  virtue  of  letters  of  request,  issued  at 
t^le  instance  of  both  the  apps.,  and  under  the  hand  and 
seal  of  the  worshipful  Charles  Walter  Bagot,  Clerk, 
Master  of  Arts,  Vicar-General  of  the  Right  ll<m. 
and  Hight  Rev.  Father  in  God  Robert  John  Baron 
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Auckland,  by   Divine  pemussion  Lord  Bishop  of 
Bath  and  Wells. 

The  decree  of  the  Arches  Court  of  Canterbury, 
citing  the  deft,  in  the  court  below  to  appear  in  the 
«uit,  was  returned  by  the  proctor  for  the  apps.,  the 
pits,  in  the  court  below,  and  the  said  proctor  then 
exhibited  proxy,  under  the  hand  and  seal  of  the 
pit.  Bobert  Greata,  and  alleged  that  the  pit.  Bruges 
Fry  proceeded  no  further  in  the  suit.  The  said 
Bruges  Fry  was  not,  howeTer,  dismissed  from  the 
suit,  and  all  the  subsequent  proceedings  had  been 
had  in  the  cause  as  originally  entitled. 

The  deft,  appeared  in  the  suit,  but  under  protest 
to  the  constitution  of  the  cause,  and  an  act  on 
petition  was  on  his  behalf  filed,  extending  the  said 
protest.  Both  parties  wrote  to  the  said  act,  the 
proceedings  upon  which  were  subsequently  con- 
cluded ;  and  the  proctor  for  the  said  pits,  brought 
in  further  proxy  under  the  hand  and  seal  of  the  pit. 
Bobert  Greata,  as  acting  on  behalf  of  himself  and 
the  pit  Bruges  Fry. 

Tlie  questions  raised  by  the  act  on  petition 
having  been  argued,  the  Court,  after  deliberation, 
pronounced  for  the  protest,  and  condemned  the  pit., 
Bobert  Greata,  in  costs :  (see  1 U  L.  T.  Bep.  N.  S.  389.) 

Against  this  sentence  the  present  appeal  was 
brought. 

The  further  proxy  of  Mr.  Greata  on  the  5tb  June 
■wax  as  follows : 

Whereas  there  ie  now  dependiog  imdetarmined  In  judg- 
ment in  the  Arches  Court  of  Canterbnry,  by  virtue  of  letters 
of  request  from  the  Worshipful  Chu-les  Walter  Bagot,  Clerk, 
Master  of  Arts,  Vioar-Qeneral  of  the  Bight  Honourable  and 
Bight  Beverend  Father  In  Ood  Bobert  John  Baron  Anch- 
Uod,  by  Divine  permisalon  Lord  Bishop  of  Bath  and  Wells, 
«iid  Ofilclal  Principal  of  the  Consistorlal  Episcopal  Court  of 
Wells,  lawfully  constituted,  a  certain  cause  or  business  of 
■abtracUon  of  church-rate  promoted  and  brought  by  Bruges 
Fry  aitd  Bobert  Oreata,  the  churchwardens  duly  appointed  of 
the  parish  of  Cheddar,  In  the  county  of  Somerset,  diocese  of 
Bath  and  Wella,  and  province  of  Canterbury,  against  Levi 
Treasure,  a  ratepayer  and  inhabitant  of  the  said  parish. 
Ifow  know  all  men  by  these  presents  that  I,  the  said  Robert 
Orsata  (for  dlvere  good  causes  and  considerations  mo  there- 
wito  moving),  have  nominated,  conatitnted  and  appointed, 
and  do  hereby  nominate,  oonstitnte  and  appohit,  WiUUm  Tarn 
Tritchard,  notary  pobUo,  and  Alfred  John  Pritchard, 
two  of  the  procurators  exeicent  In  the  Arches  Court 
of  Canterbttiy,  or  in  their  absence  any  other  proctor  of 
«he  said  court  for  them,  to  be  jointly  and  severally  the  tme 
and  lawful  proctoi*  of  myself  and  Uie  said  Bmgea  Pry,  for 
and  in  the  names  of  myself  and  the  said  Bruges  Fry,  to 
appear  hefott  the  Bight  Honourable  Stephen  Lushington, 
Doctor  of  Law*,  OfBclal  Principal  of  the  said  Arches  Court  of 
CanterbufT,  lawfully  constituted  his  surrogate,  or  other  com- 
petent judge.  In  this  behalf,  to  exhibit  this  proxy,  and  to 
pray  and  proenre  the  same,  and  the  appointment  henin  con- 
tained, to  be  admitted  and  enacted,  and  generally,  for  and  in 
the  names  of  myself  and  the  said  Antges  Fry,  and  on  behalf 
of  myself  and  the  said  Bruges  Fry,  to  do  and  perform  all  such 
other  acta,  matters  and  utbigs  as  shall  be  neceaaary  to  be 
done  on  the  part  and  behalf  of  myself  and  the  said  Bruges 
Try,  in  and  about  the  premises,  hereby  promising  to  ratify, 
a'low  and  confirm,  as  firm  and  valid,  all  and  whatsoever  the 
aald  proctors,  or  either  of  them,  or  their  or  either  of  their 
substitute  or  substitntes,  shall  so  lawfully  do  or  cause  to  be 
done  by  virtue  hereof  in  and  about  the  premises.  And  I 
lieteby  give  and  grant  to  my  said  proctors,  or  either  of  them, 
full  power  and  authority  to  appoint  one  or  more  aubsUtute  or 
anbsdtutee  in  their  or  his  place  of  stead,  as  often  as  occasion 
•hall  require,  and  the  same  at  pleasnn  to  revoke  and  appoint 
•new.  In  witness  whereof  I,  the  said  Bobert  Qieata,  have 
liereunto  set  my  hand  and  seal  this  6Ui  day  of  June,  In  the 
Tear  of  our  Lord  1864.  Robkkt  Ob«ata.    (l.  a) 

Signed,  sealed  and  delivered  by  the  said  Bobert  Greats,,  in 
the  presenoe  of  us 
Alfd.  J.  Ham,  of  Axbrldge,  Somt,  clerk  to  Mr.  Oreata. 
Arthur  Bowdra,  of  Cheddar,  Sometast,  clerk  to  Ur.  Oreata. 

The  Quaen't  Advocate  (Phillimore),  ililward  and 
S.  A.  Pritchard,  for  the  app.,  referred  to 
Com.  Dig.  tit  "  Abatement,"  E.  8,  9,  10 ; 
Stm-heg  Y.  Barton,  Cro.  Jac.  234. 

Dr.  Deane,  Q.  C.  and  Sivabey  for  the  resp. 

Cur.  adv.  vttll. 

Iiord  CsAHWOBTR. — The  question  raised  in  this 
case  was,  a*  to  the  right  of  one  of  two  <^urcb- 


wardens  to  use  the  name  of  his  co-churchwanlen  in 
a  suit  against  a   parishioner   for   subtractiun  of 
church-rate.    The  case  came  before  the  Court  of 
Arches  by  letters  of  request  from  the  diocese  of  Btth 
and  Wells,  purporting  to  have  been  issued  at  the 
special  instance   and  desire   of   Bruges  Fry  inl 
Robert  Greata,  the  churchwardens  of  the  puid  of 
Cheddar,  in  that  diocese.    The  decree  of  the  C^xnt 
of  Arches,  citing  the  deft.  Levi  Treasure,  a  paridi- 
ioner  of  Cheddar,  to  appear  and  answer  a  charge  of 
subtraction  of  church-rate,  issued  pursuant  to  tho«e 
letters  of  request,  which   purported  to  hare  been 
accepted  on  the  petition  of  the  proctors  of  the  siid 
Fry  and  Greata.    This  decree  bears  date  the  16A 
Feb.  1864.    On  the  18th  April  18G4,  the  decree  wu 
returned  by  the  proctor  of  Greata,  who  then  eihi- 
bited  a  proxy  under  the  hand  and  seal  of  Gmti 
only,  alleging  that  Fry,  whom  he  described  si  the 
other  of  his  parties,   proceeded  no  further  in  the 
cause.    On  the  same  day  Treasure,  the  deft.,  u- 
peared  by  his  proctor  under  protest,  alleging  that  the 
suit  was  improperly  constituted,  inaamudi  as  it  cat 
the  suit  of  Greata  alone,  and  not,  as  it  ought  to  hare 
been,  of  Fry  and  Greata  jointly.     At  this  itsge  rf 
the  proceedings  the  suit  was  clearly  a  suit  hj  oat 
churchwarden  only.    It  was   indeed  contended  at 
the  bar  that  Fry  was  a  party  in  obtaining  the  kt- 
ters  of  request,  and  must,  therefore,  be  treated  ut. 
party  in  the  cause,  until  discharged  by  some  ain 
dismissing  him,  and  we  were  referred  to  lennl 
cases,  in  which  it  has  been  laid  down  that  >  futf 
in  a  cause  does  not  cease  to  be  a  party  by  ntntr 
alleging  in  the  court  that  he  proceeds  nofuttff. 
Of  the  soundness  of  these  decisions  we  enterto » 
doubt.    A  person  who  embarks  in  litigation  ison 
liabilities  in  its  progress  by  the  consequeo«<f 
which,  prospective  as  well  as  retrospcctire,  hem* 
be  bound  until  discharged  by  the  court.    Bnt  ii 
order  to  make  this  doctrine  applicable,  it  wsi  in- 
ciunbcnt  on  the  app.  Greata  to  show  that  Fry  m. 
some  time  before  the  18th  April  1864,  a  party  in  the 
cause.    And  this  he  failed  to  do.     It  was  co^tenlej 
that  Fry,  by  joining  in  the  letters  of  reqtiest,  \ai 
became  a  party  in  the  cause,  but  this  is  a  miitilx. 
It  does  not  appear,   except   as    may  be  infemd 
from  the  letters  of  request  themselves,  that  Fiy 
was   a    party    to    the  obtaining    of    them.   But 
oven     if    he    was,    they    form    no    part  of  tlie 
cause.    Letters  of  request  are  issued,  not  in  a  peal- 
ing cause,  but  on  an  allegation  that  the  paities 
applying  ifor  them  intend  to  ent«r  into  litigitioo. 
and  wish  to  go  to  the  Superior  Court  at  once  f 
taltum.    And  when  the  Superior  Court  accepts  tl« 
letters  of  request,  and  issues  its  decree  citing  the 
party  complained  of  to  appear,  they  are  cited  in  the 
decree  only  for  the  purpose  of   showing  how  the 
Superior  Court  has  acquired  original  jimsdidicnL 
Tlie  cause  originates  to  all  intents  and  porposei  is 
the  Superior  Court.     The  letters  of  request,  wbe« 
accepted,  enable  the  Superior  Court  to  authorise  the 
persons  who  have  obtained  them  to  institute  t  snit 
but  they  do  no  more  ;  and  till  a  suit  is  instituted  "> 
the  Superior  Court,  litigation  has  not  begun.    Bnt  it 
was  further  argued  that,  even  independently  of  the 
letters  of  request.  Pry  must  be  taken  to  hive  been 
a  party  in  the  cause  up  to  the  18th  April  1864,  (<* 
that  on  that  day  the  proctor  alleged,  not  that  1v 
had  never  been  a  party,  but  that  he  would  piweed 
no  further.     These  latter  words,  it  was  said,  con- 
tained   in    themselves   a    negative   pregnant,  ind 
showed  that  up  to  that  time  he  had  been  s  psny 
proceeding  in  the  cause.    But,  even  if  this  wefe  » 
reasonable  inference,  still  it  must  be  shown  tbttth^T 
were  the  words  of  a  person  to  whom  Fry  had  gri«« 
authority  to  speak  or  act  for  him  ;  and  as  no  jwiy 
from  Fry  had   been  exhibited,   the  words  v*  I"" 
operative  against  him,  and  he  has  a  rigjit  to  Wtt 
them  as  the  words  of  »  mete  •tranm.   (httto"* 
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appearance  of  the  deft,  in  obedience  to  the  decree, 
he  in  substance  objected  that  he  was  called  on  to 
answer  a  charge  purporting  to  be  made  by  Fry  and 
Gr«ata,  but  which  was  really  made  by  Greata  alone. 
The  only  answer  as  matter  of    fact   to  such  an 
objection  would  hare  been  the  production   of   a 
proxy  from  Fry ;  and  as  no  such  proxy  was  or 
could  be  produced,  the  only  question  was  one  of 
law,  whether  the  concurrence  of  Fry  was  necessarj^-, 
it.  whether  one  churchwarden  alone  could  sustain 
such  a  suit.     We  need  not   discuss  this  question  ; 
the  case  is  too  plain  for  argument,  and  was  liardly 
contended  for  at  the  bar.    In  enforcing  a  demand 
in  which  two  persons  are  jointly  interested,  whether 
beneficially  or  as  trustees,  each  must,  either  as  pit. 
or  deft.,  be  before  the  court,  and  the  circumstance  that 
the  persons  interested  ar«  churchwardens  cannot 
make  any  difference.     It  was,  no  doubt,  from  feel- 
ing  that    the    law   on    this    point   was   against 
him,  that  Greata,  after   the   deft,   had  appeared 
under  protest,  endeavoured  to  cure  the  d^ect  in- 
'listed  on,   by  exhibiting  a  further  proxy,  which, 
though  under  the  hand  and  seal  of  Greata  only,  yet 
purported  to  appoint  proctors  to  appear  for  Fry  as 
well  as  for  himself.   And  the  second  point  urged  for 
the  Am.  was,  that  this  second  proxy  cured  the 
defect  insisted  on.    The  gfeneral  rule  of  the  Eccle- 
siastical Court  requires  erery  proxy  to  be  signed  by 
the  party  Itimself,  or  by  one  duly  authorised  to  sign 
for  Mm.      Neither  of  these   requisites  has   been 
«oai|died  with  here.    No  proxy  was  exhibited  under 
the  hand    and   seal  of   Fry,   or  of    any   person 
anthotised   to  act  for  him.    But  necessity,  it  was 
imged,  requires  that,  in  tlie  case  of  two  church- 
wardens, each  should   be  deemed    to  be  invested 
with  an  inaplied  authority  to  use  the  name  of  the 
'  other  in  suits  for  the  benefit  of  the  parish,  or,  at  all 
ewnta,  in  anits  for  subtraction  of  church-rate,  for 
tbat  otherwise  it  might  be  impossible  to  collect 
At  rate.    There  is,  however,  nothing  to  warrant 
auch  an  argument.    It  was  endeavoured  to  show 
'4hat  auch  a  power  might  be  considered  to  exist  by 
-analoxy  to  what  is  done  in  the  courts  of  common 
law  where  a  pit.  has  taken  on  hims3lf  to  join  as 
a  oo>plt.  the  name  of  another  person  who  stands  in 
the  position  of  a  trustee  for  mm  as  to  the  subject- 
natter  of  action.    There  the  court  will  in  general 
permit  the  pit.,  who  alono  is  the  party  substantially 
intoettcd,    to  go  on  using  the  name  of  the  other 
pit.    whose    name   is   introduced  for  conformity, 
-on   the    terms   of   full   indemnity   against    costs 
being     given     to    the     party     whose     name    is 
thus  used.     But  this  is  only  done  when  a  special- 
case    haa     been    made    showing    that   substantial 
justice  requires  such  a  course  to  be  taken,    and 
is  never  done  in  the  case  of  two  persons  jointly 
interested  beneficially  in  the  subject-matter  of  the 
action.     In  the  case  now  before  us,  no  special  cir- 
«umataace8  are  stated,  and  the  course  pursued  can 
«nly  be  justified  on  the  assumption  that,  in  every 
«iit  for   subtraction  of   church-rate,  one  church- 
warden may  always  use  the  name  of  his  co-church- 
warden aa  a  co-pit.,  without  any  authority  from  him. 
For  such  a  proposition  there  is  no  warrant  either  in 
principle   or  authority.     It  was  argued  that  the 
result  of  this  decision  will  be  to  prevent  the  possi- 
bility of   recovering  church-rates  if  an  obstinate 
chnrchwarden  refuses  to  concur  in  a  suit.    Perhaps, 
if  such  utnicnrrence  were  corruptly,  or  even  vexa- 
tionsly,  refused,  there  might  be  good  ground  for 
removing  the  churchwarden  from  his  office.    But 
that  qoeation  is    not  now  before  us.     There    is 
nothing  to  show  that  the  non-concurrence  of  Fry 
haa  ariaen  from  motives  either  corrupt  or  vexatious. 
Tliis  refoaal  to  concur  may  have  been  the  result  of  nn 
honest  desire  to  save  the  money  of  the  parishioners. 
He  vaay  have  been  satisfied,  for  instance,  that  the  rato 
is  invalid,  or  that  the  person  sued  is  insolvent.   The 


contention  of  Greata  allows  no  exception  for  Huch 
cases.  On  these  grounds  we  have  no  hesitation  in 
expressing  our  concurrence  in  the  conclusion  at 
which  the  learned  Dean  of  the  Arches  have  arrived, 
and  we  shall  report  to  Her  Majesty  that,  in  our 
opinion,  this  appeal  ought  to  be  dismissed  with 
costs. 

Stntence  tfffinned  with  coats. 

Apps.'  proctors,  /Vitcianf  and  jSors. 

Resps.'  proctor,  E.  W.  Cnue. 


COXTBT  OF  APPEAL  IK  CHANCKaT. 

Reported  by  Thomas  BsoonBAiiK  and  Jaios  B.  DavwsoIU 
lS«4ra.,  BaiTluera-u-Law. 

Jan.  13,  14  amd  31,  1865. 

(Before  the  Lobds  Jubticbs.) 

He  The  Hackhet  CuAsmsg. 

(Poole's  akd  Whtte's  .CRAiiniES.) 

Ouvrity     Commisiionert — Appeal   from — CharitaUt 
Trmtt  Act  18C0— &c(.  »— Bight  to  appeaL 

Under  leci.  S  of  the  CharUahh  TnuU  Act  I860,  lico 
private  inhabitant*  of  tht  parith  in  which  the  income 
of  the  (Aarili/  ia  t^licable  cannot,  when  the  yearfy 
income  is  lets  than  oUA,  appeal  against  the  order  of  the 
Commissioners.  And  although  two  charities,  the  in- 
come of  which  logeAer  exceeds  60L,  mag  be  dealt  with 
bv  one  and  the  same  order  of  the  commissioners, 
the  Court  will  consider  the  case  as  if  the  incomes  of 
the  two  had  been  dealt  with  stparatelg. 

The  Court  deaU  with  such  a  ease  aceording  to  the  income 
actuaUu  produced,  and  not  aocording  to  the  possiUe 
or  probable  income. 

This  was  an  appeal  by  the  Attorney-General 
against  an  order  of  the  M.  R.,  the  hearing  before 
whom  is  reported  {ante,  p.  98)  so  fully  as  to  render 
any  further  statement  of  the  facts  unnecessary. 

Their  Lordships,  it  will  be  seen,  decided  the  case 
upon  the  construction  of  the  8th  section  of  the 
CbariUble  Trusts  AcU  1660  (23  &  24  Vict.  c.  186), 
which  confers  the  right  of  appeal  against  orders  of 
the  board  of  Charity  Commissioners,  and  enacts 
that  the  Attorney-General,  or  any  person  authorised 
by  him  or  by  the  said  boara  in  the  case  of 
any  charity,  whatever  may  be  the  yearly  income 
of  its  endowments,  and  any  trustee  or  person  acting 
in  the  administration  of  or  interested  in  any  charity 
of  which  the  gross  yearly  income,  to  be  calculated 
in  manner  aforesaid,  shall  exceed  50L  ;  or  any  two 
inhabitants  of  any  parish  or  district  in  which  tho 
same  shall  be  specially  applicable,  may,  within  three 
calendar  months  after  the  definitive  publication  of 
any  order  of  the  said  board  appointing  or  removing 
a  trustee  or  trustees,  or  for  or  relating  to  the  assur- 
ance, transfer,  payment,  or  vesting  of  any  real  or 
personal  estate,  or  establishing  a  scheme  for  the 
administration  of  the  charity,  present  a  petition  to 
the  Iligh  Court  of  Ch.  in  a  summary  way,  appealing 
against  such  order,  and  praying  such  reli^  as  the 
case  may  require. 

The  4  th  section  of  the  Act  provides  how  the  in- 
come  of  the  charity  is  to  be  calculated. 

The  Attorney- General,  Holjhoase,  Q.  C.  and  T.  H. 
Terrell  supported  the  appeal,  and  contended  that 
where  the  annual  income  of  a  charity  was  below  50t 
it  was  not  competent  to  two  private  inhabitants  to 
appeal,  but  that  tha  right  was  in  the  Attorney- 
Greneral,  or  any  person  authorised  by  him,  or  in  the 
commissioners  themselves.  That  the  value  of  the 
land  might  be  speedily  increased  was  immaterial ; 
its  present  value  was  the  thing  to  be  regarded.   The 
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let:al  estate  was  not  in  the  churchwardens  and  orer- 
sivrs  under  the  Act  59  Geo.  3,  c.  12,  ».  17,  and  the 
cii>p  was  therefore  not  within  the  Act  16  &  17  Vict, 
c.  U>~.  His  Honour  had  been  influenced  hy  the 
consideration  that  this  was  a  contentious  case  under 
the  ^th  section  of  the  Act  of  18C0,  which  denied  the 
commissioners  jurisdiction  in  such  cases ;  but  by 
that  section  they  were  the  only  judges  whether  a 
cnse  was  contentious  or  not. 

S(!u-yn,  Q.C.  and  Prfndergmt  for  the  resps. — The 
annual  value  of  the  land  was  in  reality  much  more 
tlian  Ml,  for  it  was  shown  that  the  ground  was 
mmi  desirable  for  building  purposes,  and  a  large 
increase  of  profits  could  be  at  once  obtained.  But 
the  order  of  the  board  had  dealt  with  the  two 
charities  as  one,  and  together,  oven  at  the  present 
moment,  they  exceeded  50/.  in  annual  value.  This 
was  a  gift  for  the  poor  of  the  parish,  and  parish 
pro^ierty  belonged  to  churchwardens  and  overseers 
as  a  corporation.  The  petition  was  really  pre- 
sented on  behalf  of  the  vestry,  and  not  merely  by 
the  two  gentlemen  whose  names  appeared  as  peti- 
tioners. Even  if  the  commissioners  were  in  the 
first  instance  sole  judges  of  what  cases  were  con- 
tentious or  not,  there  must  be  an  appeal  trom  their 
decision,  and  therefore  to  appeal  to  this  court  was 
no  recognition  of  their  original  jurisdiction.  The 
authorities  cited  were 

Dot  dem.  Jackton  v.  Ililey,  10  B.  kC.  885 ; 

Stmth  V.  AdtiHi,  8  M.  4  W.  862  ; 

tie  parte  Anmaly,  2  T.  &  Coll.  Ex.  350 ; 

Doe  dem.  lligm  v.  Teny,  4  Ad.  4  EIL  274 ; 

Doe  dem.  llo&t  v.  CoekeU,  lb.  478 ; 

The  Attorney-General  v.  l^ewin,  8  Sim.  3M ; 

Re  The  flmUinglon  Charities,  lb.  629 ; 

AUaion  V.  StttHc,  9  Ad.  4  £11.  25a; 

HrnnbaU  v.  Mmt,  8  Q-'B.  382 ; 

The  Churchteardent,  ^.,  of  St.  Nidtolat,  Dejit/ord,  v. 
SbelMeg,  lb.  394; 

The  Attorney-General  v.  Co/«r«,  28  Beav.  248 ; 

Rex  V.  The  fnhabitanU  o/Ualeneorth,  8  B.  4  Ad.  717 ; 

Reg.  V.  The  Archdeacon  o/fjceler,  11  W.  K  262  ; 

Maqdaien  College,  Oxford,  v.  The  AUomeg-Generta,  6 
H.  of  L.  Cas.  189. 

The  Attorney- General  having  replied,  judgment 
was  reserved  until  the  31st  Jan.,  when 

Lord  Justice  Knight  Bri'ce  said,  that,  subject 
to  one  question,  and  to  one  question  only,  the  order 
of  the  Board  of  Charity  Commissioners  made  on 
th?  10th  Nov.  1863  was  reasonable  and  convenient, 
and  consistent  with  the  merits  of  the  case,  and 
that  it  ought  to  be  supported.  That  question 
was,  whether  the  commissioners  had  jurisdiction  by 
law  to  make  the  order.  If  they  had,  there  was 
nothing  of  importance  that  could  bo  said  against  it, 
but  even  if  the  commissioners  had  no  jurisdiction 
lie  thought  that  the  court  ought  not  on  the 
application  now  before  it  to  discharge  their 
onler.  The  two  petitioners  against  it  were  two 
private  inhabitants  of  the  parish  of  Hackney, 
respectable  gentlemen  no  doubt,  but,  he  repeated, 
merely  two  private  inhabitants.  Their  petition  had 
no  authority  or  sanction  of  the  Attorney-General ; 
it  was  opposed  by  him,  and  he  was  desirous  that  the 
order  of  the  board  should  stand.  The  trustees 
appointed  by  the  commissioners  were  willing  to  act, 
and  in  such  a  state  of  things  the  course  most  con 
sistent  with  the  well-being  of  the  charity  was  to 
decline  to  interfere,  and  to  leave  the  order  standing. 
With  deference  to  the  M.  R.,  his  opinion  there- 
fore was  that,  whether  the  order  of  the  com- 
missioners was  perfectly  regular,  or  not,  his 
Honour's  order  should  be  discharged,  and  the 
petition  dismissed.  For  on  the  petition  pre- 
sented he  thought  that,  even  if  the  order  had 
]>een  made  without  jurisdiction  (which  he  did  not 


assert),  this    court    had  been  under  no  judicial 
necessity  to  discharge  or  interfere  with  the  otder 
which  the  board  had  made. 

Lord  Justice  Tuhner  said: — The  principal  cau- 
tion in  this  case,  and  the  only  question  on  which,  in 
my  judgment,  it  is  necessary  or  would  be  right  for 
us  to  give  any  opinion,  is  this,  whether  it  was  com- 
petent to  the  two  inhabitants,  upon  whose  petitiak 
the  order  under  appeal  was  made,  to  appeal  to  the 
M.  K.  from  the  order  made  by  the  Board  of  Chuit; 
Commissioners;  and,  upon  the  best  considentioii 
which  I  have  been  able  to  give  to  the  case,  my  opi- 
nion is  that  it  was  not  competent  fur  them  to  do  so. 
The  juri3<liction  of  the  Charity  Commissioners  U- 
whoUy  statutory,  and  the  right  to  appeal  from 
orders  pronounced  by  them  must  be  measnted  ind 
is  limited  by  the  statutes  on  which  their  jorii- 
diction  is  founded.  In  this  case  it  dependi 
upon  the  construction  to  be  pat  upon  the  8tk 
section  of  23  &  24  Vict.  c.  2G.  The  M.  B.  has 
construed  this  section  as  consisting  of  and  diri- 
siblc  into  three  distinct  parts,  giving  thite- 
different  and  independent  rights  of  appeal  :—F1nt, 
to  the  Attorney-General,  or  any  person  aatbo- 
riscd  by  him,  or  by  the  Board  of  Charity  Ctm- 
missioners,  whatever  may  be  the  yeariy  iocomeor 
the  charity ;  secondly,  to  any  trustee  or  penoo  ii- 
tercsted  in  any  chairity,  of  which  the  gross  venlx 
income  exceeds  50/L ;  and  thirdly,  to  any  twoiala- 
bitants  of  any  parish  or  district  in  which  theduiitr 
or  its  income  may  bo  specially  applicable,  wfaiMr 
the  amount  of  the  income  may  be ;  but,  witk  ill 
deference  and  respect  to  his  Honour's  opiiK,! 
cannot  agree  in  this  construction  of  the  sectioe.  U 
seems  to  me  that,  according  to  the  true  conitrodin 
of  the  section,  it  consists  of  and  is  divisible  iilB' 
two  parts  only,  the  first  giving  the  right  of  apjicd 
to  the  Attorney-General,  or  to  any  person  aj^ialeil' 
by  him,  or  by  the  board,  whatever  may  bothsycirijr 
income  of  the  charity,  and  whether  it  doeswilMs 
not  exceed  50/. ;  and  the  second  giving  the  right  of 
appeal  to  the  trustees  or  persons  interested,  orti>' 
the  two  inhabitants  of  the  parish  or  district  where 
the  gross  yearly  income  of  the  charity  exceeds  60i 
This  construction  appears  to  me  to  be  more  con- 
sistent with  the  collocation,  the  terms  and  the  ifiiit 
of  the  section,  and  with  the  scheme  of  the  Act  sol 
the  course  of  legislation  upon  the  subject,  thaa  the 
construction  which  his  Honour  has  adopted.  Lookiii^ 
to  the  collocation  of  the  section,  it  is  difficult,  I 
think,  to  imagine  that  the  intention  coold  have 
been  to  give  an  unlimited  right  of  >  appeal  to  die 
two  inhabitants,  for  in  that  case  the  section  vtnid 
have  given,  first,  an  unlimited)  then  a  limileii, 
and  then  again  an  unlimited,  right  of  appeal  Had 
It  been  intended  to  give  the  two  inbabitaota  an 
unlimited  right  of  appeal,  they  ought,  it  sboaM- 
seem,  to  have  been  classed  with  the  Attonejr- 
General,  or  the  person  appointed  by  him,  or  by  lit 
board.  Then,  as  to  the  language  of  the  section,  tto 
right  of  appeal  is  given  to  any  two  inhabitaaU  d 
the  parish  or  district  in  whicl^  to  use  the  teran  of 
the  Act,  "  the  same  "  is  specially  applicable.  To 
what  do  these  words,  "  the  same,"  refer?  TW 
may  refer  to  the  charity,  or  to  the  income  of  the 
charity  ;  but  whether  they  refer  to  the  one  or  to- 
the  otier,  the  ordinary  rule  of  construction. a*I 
apprehend,  is  that  relative  words  are  to  be  refenm 
to  the  last  antecedent,  and  these  words,  thewftp- 
ought,  as  I  think,  to  be  taken  to  tefer  to  the  charitr 
or  income  ■  last  before  mentioned,  a  charity  <* 
income  exceeding  60/.  per  annum,  and  not  to  reWe 
back  to  the  charity  or  income  first  mwitiooedw 
the  section,  which  is  unlimited  as  to  amount,  w 
two  inhabitants,  therefore,  to  whom  the  right  » 
amwal  is  given  must,  if  this  view  be  conect,  of 
,  inhabitants-ofa  pasish  or  district  in  which  a  (^snqr 

Digitized  by  KJKJ^^JWIK. 


MAGISTBATES'  OASES. 


247 


Q.  B.] 


Rbo.  v.  Pkdler. 


[Q.  B. 


having  a  kTOM  yearly  income  of  501.  is  applicable. 
Then  again,  as  to  the  spirit  of  the  section  and  the 
scheme  of  the  Act.  The  section  clearly  points  to  a 
distinction  between  charities  the  income  of  which 
is  aboTC,  and  charities  the  income  of  which  is 
below.  501.  per  annnm.  Why  is  this  distinction 
made  ?  Clearly,  as  I  apprehend,  for  the  purpose  of 
prerentinjf  the  funds  of  the  smaller  charities  being 
exhausted  by  litigation,  as  they  too  frequently  were 
before  the  appointment  of  the  Charity  Commis- 
sioners, and  surely  it  is  not  unreasonable  to  suppose 
that  the  Lefrislature  may  well  have  intended  with 
this  Tiew  to  limit  the  right  of  appeal  on  the  part 
of  inhabitants  to  cases  in  which  the  annual  value  of 
the  charity  exceeded  50/.,  more  especially  having 
regard  to  this  consideration,  that  the  smaller 
charities  would  still  have  the  protection  of  the 
Attorney-General  and  of  the  hoard  of  commis- 
sioners under  the  first  part  of  the  section.  Passing 
then  from  the  provisions  of  this  particular  section 
to  the  course  of  legislation  upon  this  subject 
it  is  obvious,  from  the  provisions  of  the 
earli<!r  Acts,  that  the  policy  of  the  Legislature 
has  throughout  been  to  protect  the  smaller 
charities  from  the  exhaustion  by  litigation  to 
which  they  were  formerly  subject,  and  there  is 
nothing,  therefore,  to  lead  us  to  believe  that  it 
could  be  intended  by  this  section  that  the  right  of 
appeal  given  to  the  two  inhabitants  should  extend 
to  cases  in  which  the  income  was  below  the  pre- 
scribed amount  of  50/.  Some  attempt  hss  been 
made  on  the  part  of  the  resps.  to  show  that  the 
income  in  this  case  was  above  that  amount;  but 
the  resps.'  evidence  on  this  subject  points  only  to 
the  income  which  might  be  made  of  the  property, 
and  not  to  the  income  which  it  actually  produces, 
and  it  was  not  disputed  that  the  actual  liicome  of 
each  of  these  charities  was  less  than  the  prescribed 
amount.  The  case,  I  think,  must  be  dealt  with 
according  to  the  actual  income  only,  and  I  do  not 
think  that  the  fact  of  the  two  charities  being  em- 
braced in  the  same  order  makes  any  difference. 
This  suggestion  on  the  part  of  the  resps.  therefore 
fails.  I  have  said  nothing  as  to  the  other  points 
which  were  raised  in  the  argument,  because,  if  the 
conclusion  at  which  I  have  arrived  as  to  the  right  of 
appeal  is  well  founded,  these  are  points  which,  as  it 
seems  to  me,  must  rest  with  the  Attorney-General 
or  the  board  of  commissioners,  and  not  with  us. 
I  think  that  the  order  of  the  M.  R.  should  be  dis- 
charged, and  that  an  order  dismissing  the  petition 
presented  by  the  resps.,  with  costs,  should  be  sub- 
stituted for  it,  but  tiiat  there  should  be  no  coats  of 
the  appeal. 

Soliciton  for  the  apps.,  Fearon  and  Co. 

Solicitor  for  the  original  petitioners.  R.  EUit. 


COTTBT  OF  QTTEEN'S  BENCH. 

Bfpoited  \>j  Join  TnoMPmx  and  T.  W.  8Ac:n>Eiu,  Ewir*., 
BaiTi<tar».«t-Law. 


Saturday,  Nov.  19,  1863. 

Rbo.  v.  Fedlbb. 

Churck-ralei — Bona  Jida  of  objection — Jurisdiction  oj 
juatutt. 

Somt  di*pmtt»  hamng  ariten  in  tha  parish  by  reason  of 
tie  refiaal  of  the  inmmbent  to  bvry  the  child  of  a 
Baptitt  in  consecrated  ground,  some  of  the  in- 
habitant* determined  to  contest  the  churcli-rale.  The 
deft,  was  summoned  for  nonpoytaent  of  his  rate,  and 
appeared  by  his  solicitor,  who  stated  that  he  con- 
tested the  validity  of  the  rate.  Bat  the  jattires. 
believing  that  the  cU/pttte  about  the  Imrial  of  the  child 
was  the  real  cause  of  the  rtfiual  to  paj/,  and  that  the 


legal  objection  was  not  made  bond  fide,  held  that  their 
jurisdiction  was  not  ousted,  and  made  an  order  for  pay- 
ment of  the  rate.  ^ 

Upon  certiorari  to  quash  this  order,  it  was 

HM,  that  to  entitle  the  justices  to  assume  jurisdiction  in 
such  case,  they  must  have  very  strong  evidence  of 
mala  fides,  and  that  the  facts  disclosed  by  the  qffi- 
davits  were  not  sufficient  ground  for  such  a  con- 
clusion. 

The  duly  of  justices,  where  an  objection  is  made  to  the 
validity  of  a  church-rate,  considered. 

This  case  carae  before  the  court  on  crrlinrari  to 
quash  an  order  made  by  the  justices  of  Wellington. 
Somerset,  for  the  payment  of  2/.  15«.  church-rates, 
and  is.  6d.  costs.  The  app.  was  summoned,  with 
others,  before  the  justices  for  the  nonpayment  of 
the  church-rate  made  on  the  24th  July  18C3,  when 
Mr.  John  Bennett,  solicitor,  of  Serjeants'-inn,  Fleet- 
treet,  attended  on  their  behalf  before  the  magis- 
trates and  took  the  following  objections  to  the  rate, 
as  set  forth  in  his  affidavit : — First,  that  there  was 
an  item  of  2G4/.  for  the  repairs  of  the  pinnacles  of 
the  tower  of  the  said  church,  whilst  there  was  a  sum 
of  between  50/.  and  80/.  in  the  hands  of  the  church- 
wardens raisud  by  the  church-rate  of  Nov.  1861,  for 
the  repair  of  one  of  the  pinnacles,  which  had  not 
been  expended,  and  that  consequently  the  rate  was 
excessive  ;  and,  secondly,  that  the  assessment  luion 
which  the  rate  was  made  was  unequal  and  unntir. 
The  magistrates  accordingly  held,  after  hearing 
evidence^  that  the  objections  to  the  rate  were' 4on<! 
fide,  and  dismissed  the  summonses,  on  the  ground 
that  the  objections  were  boni  fide,  and  they  had 
no  jurisdiction,  leaving  the  parties  to  the  remedy 
of  the  Ecclesiastical  Coyrt.  On  the  7th  Jan. 
1864,  the  parties  were  again  summoned  before 
the  justices,  when  the  same  objectiona  were 
taken  by  Mr.  Bennett,  but  the  magistrates,  with- 
out consulting  their  clerk,  took  an  entirely  new 
course ;  whilst  treating  the  objections  as  bona  fide, 
they  decided  that  the  deft.'s  professional  man  had 
no  power  to  raise  any  objections  to  the  validity  of 
the  rate,  and  that  if  he  wished  to  do  it  it  must  bo 
done  by  appal  to  the  quarter  sessions,  the  cbainnan 
declaring  that  it  was  not  fair  to  throw  the  onus  of 
proving  the  validity  of  the  said  rate  on  the  church- 
wardens, and  they  accordingly  made  orders  for  the 
payment  of  the  rate.  The  affidavits  of  the  chnrch- 
wutiens,  Messrs.  Burridge  and  Edwards,  stated  that, 
at  the  making  of  the  rate,  no  objection  was  taken  to 
the  item  for  the  repairs  of  the  pinnacles,  and  it  waa 
moved  and  seconded  and  agreed  to  that  a  rate  of 
6</.  in  the  pound  should  be  granted  for  defraying 
the  expenses  of  the  churchwardens  for  the  current 
year,  as  shown  in  the  estimate,  and  at  that  meeting 
two  of  the  defts.  were  present  and  took  part.  They 
also  state  "  that  three  months  and  upwards  had 
elapsed  after  the  said  vestry  meeting  had  been  held 
and  the  said  rate  granted  before  any  opposition 
whatever  had  been  made  to  the  payment  of  the  said 
rate,  and  that  considerably  over  two-thirds  had  then, 
or  has  since,  been  collected  and  paid  over  to  the 
collector  of  the  rates  of  the  said  parish.  We  say 
that  about  this  time  application  was  made  to  the 
vicar  of  the  parish  to  bury  and  have  the  Church 
service  performed  over  the  body  of  an  unbaptised 
child  of  pauper  parents  of  the  Baptist  denomina- 
tion, who  were  said  to  be  too  poor  to  pay  for  the 
funeral  expenses  at  their  usual  place  of  burying, 
viz.,  the  Baptist  burj-ing-yard,  and  which  the  vicar 
declined  to  do  ;  and  I,  the  said  William  Burridge, 
say  that,  very  shortly  afterwards,  viz.,  on  the  I.Sth 
Nov.  last,  I  met  William  Day  Horsey,  a  leading 
and  influential  member  of  that  denomination,  who 
complained  to  me  of  the  vicar's  conduct  in  having 
refused  to  bury  the  said  child,  and  he  then  iDiormed 
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me  that,  although  there  had  been  hitherto  no  oppo- 
aition  to  the  church-rate,  he  feared  that  I  shuuld 
flod  there  would  be  opposition  in  future,  and  by 
reason,  as  be,  the  said  William  Caj  Horsey,  alleged, 
of  the  said  vicar's  refusing  the  burying  of  the  said 
pauper  Baptist  child ;  and  we,  the  said  W.  Burridge 
and  J.  Kdwards,  say,  that  we  verily  believe  that  the 
opposition  which  has  siucc  been  got  up  against  the 
said  rate  has  been  in  consequence,  as  alleged  by  the 
said  William  Day  Horsey,  of  such  refusal  on  the 
part  of  the  vicar  to  bury  such  child,  and  not  by 
reason  of  any  real  non-liability  on  the  part  of  such 
objectors  to  pay  the  same,  or  invalidity  in  law  of 
the  said  rate  itself."  The  sum  handed  over  to  them 
by  their  predecessors  was  9/.  18s.  5^(i,  and  there  was 
no  minute  in  the  vestry-book  of  any  sura  of  from 
'60/.  to  80/.,  or  any  other  sura,  having  been  obtained 
by  a  church-rate  made  in  Nov.  1861,  or  by  any  rate, 
for  the  repairs  of  the  pinnacles.  The  church- 
wardens further  stated  that  the  rate  was  made  upon 
an  assessment  of  the  poor-rate  which  had  been  used 
for  twenty  years  and  upwards  without  ever  having 
been  appealed  against  on  the  ground  of  its  being 
unequal  and  unfair.  There  were  other  affidavits 
denying  many  of  the  allegations  contained  in  those 
dt  the  opponents  of  the  rate,  and  the  belief  of 
the  justices  that  the  rate  bore  on  it  the  stamp  of 
legality,  and  that  the  objections  were  not  boitd  fide. 
With  regard  to  Sherry's  case,  it  appeared  that  it 
bad  been  heard  and  dismissed  in  Dec.  1863 ;  and 
yet,  that  the  magistrates  insisted  on  hearing  it  again 
«n  the  7th  Jan.  1864,  denying  that  they  had  heard 
it  before,  and  they  niade  an  rader  to  pay. 

Kanlalet,  Q.  C.  and  DowdmeeH  ahowed  cause 
against  the  rule  for  quashing  the  order. 

Karthtke  read  Mr.  Bennett's  affidavit  setting  out 
the  facts,  and  before  he  had  finished  the  Chief 
Justice  asked  him  what  answer  he  had  to  it,  and 
he  referred  to  his  own  affidavit  in  reply. 

CocKBURN,  C.  J. — ^The  affidavits  seem  to  be  all 
one  way ;  there  is  no  attempt  to  deny  t^t  the 
magistrates  referred  the  def ts.  to  the  quarter  sessions, 
nor  that  they  said  it  was  not  fair  to  throw  the  onus 
of  proving  Uie  goodness  of  tke  rate  on. the  church- 
wardens. 

JiartlaJct  then  contended  there  was  no  valid  objec- 
tion to  the  rate.  It  bad  been  in  force  for  some 
months,  and  a  large  amount  of  it  had  been  collected, 
and  it  was  not  until  after  the  unfortunate  circum- 
stance of  the  burial  of  the  pauper  child  that  any- 
thing was  said  or  urged  against  its  validity.  The 
justices,  with  a  full  knowledge  of  the  circumstances, 
came  to  a  right  decision  in  considering  the  objec- 
tions frivolous  and  vexatious,  and  with  regard  to 
Sherry's  case,  they  say  they  did  not  hear  it  the  first 
time. 

CaoMPToir,  J. — I  do  not  think  it  is  a  fair  way  of 
putting  it  for  the  magistrates  to  say  they  had  not 
tried  it,  when  they  put  this  note  on  the  minutes, 
"  Jurisdiction  ousted." 

Knrdakt  again  urged  that  the  defts.  had  never 
objected  to  this  rate  until  after  the  refusal  of  the 
vicar  to  bury  the  child,  and  they  were  called  on  to 
pay. 

CocKBiTRX,  C.  J.  —  And  was  not  that  time 
enough  ?  Why  should  they  object  before  they  were 
called  on  to  pay  ? 

Kanlake  then  urged  that  the  grounds  of  objection 
relied  on  by  the  defts.  were  not  sufficient. 

CocKBtntN,  C.  J. — You  are  arguing  as  if  the 
magistrates  had  to  try  the  merits,  with  which  they 


had  nothing  to  do ;  but  if  the  validity  o{  a  nte  wu 
disputed,  and  notice  was  given  to  the  justices,  that 
jurisdiction  was  gone.  All  they  had  to  decide  wu, 
whether  the  objection  appeared  to  be  bonifiiU. 

•BrowM,  in  support  of  the  rule  for  qusshing  tbe 
order,  was  not  called  upon. 

CocKBDRN,  C.  J. — I  think  we  need  not  tronbfe 
you,  Mr.  Browne,  as  we  are  of  opinion  that  this  rde 
ought  certainly  to  be  made  absolute.  The  statstc 
espiesaly  says  that,  if  the  validity  of  the  chordi. 
rate  is  disputed,  the  party  disputing  is  to  gire  notice 
to  the  justices,  and  the  justices  shall  forbear  girii{ 
jadgment  thneon.  The  effect  of  that  pioTition  ii 
stated  in  the  judgment  of  this  court  ia  ^  cm  ' 
of  Ricketis  v.  Bodetikam,  in  4  Ad.  6.  EL,  iu  thw 
words :  "  The  effect  of  the  proviso  is  that  in  tmj 
such  case  the  moment  it  appears  that  the  qaettin 
is  I  not  one  merely  of  enforcing  payment,  bat  tondi- 
ing  the  validity  of  the  rate,  the  summary  jurisdic- 
tion is  at  an  end,  and  that  of  the  EcclesisftictI 
Court  attaches."  On  the  other  hand,  the  courti 
have  laid  it  down,  and  I  think  most  propcrtj.  tlaS 
the  right  which  is  thus  secured  to  a  party  aguut 
whom  an  order  for  payment  by  niagisttstn  a 
sought  to  be  obtained,  and  thus  stopped,  vhee 
he  disputes  the  validity  of  the  rate,  mutt  nx 
be  abiwed.  Consequently,  if  the  right  so  (dTtaii 
sought  to  be  abus«d  by  a  party  stating  thit  k 
disputes  the  validity  of  the  rste,  when  in-yeii 
fact  he  does  not  really  dispute  it,  and  dos  M 
intend  to  raise  the  question  as  to  its  validity  iite 
tkepn^r  tribunal  and  within  the  proper  tiie, bat 
CMrely  puts  forth  tliat  statement  fraiudulaitt;,  n 
fraud  of  the  statute,  the  justices,  to  prereot  dot, 
may  say  it  is  not  a  diapote  of  the  validity  of  tk( 
rate,  or  a  notice  to  wnich  any  value  slunU  bt 
attached.  But  it  ii  perfectly  clear  that  we  csnsel 
allow  magistrates  to  take  on  themselves,  iimpl.' 
became  on  the  merits  they  may  be  of  opiniffii  t^ 
eventually  any  attempt  to  dispute  the  validitj  eu 
only  end  in  the  signal  defeat  of  the  party  wmf 
the  dispute,  to  determine  that  the  notice  ii 
not  hmtd  fide,  and  that  it  is  not  given  with  u 
igtei^on  of  disputing  the  validity.  And  whra  > 
professional  gentleman  attends  for  the  parties  agsiict 
whom  the  order  is  asked,  and  gives  notice  thst,  o> 
various  grounds,  he  intends  to  dispute  the  vslidit; 
of  the  rating,  I,  for  one,  should  not  have  doiAttd, 
from  his  statement,  especially  when  he  crw- 
examined  witnesses  with  a  view  to  estaUiih  the 
ptepositioos  on  which  his  objections  are  to  I* 
founded,  and  calls  a  witness  for  the  same  |l■^ 
pose,  even  although  he  might  fail  in  atshuik- 
ing  that  there  really  were  bona  fide  groands  for 
disputing  the  validity,  but  1  should  haTe  come  to 
the  conclusion  that  I  ought  to  have  required  «o« 
strong  evidence  to  satisfy  roe  diat  all  this  vai  ioot 
with  ma/a  fida.  It  is  said  there  is  sometiunt 
showing  malafidet — that  this  notice  to  dispute  »«• 
given  i3ter  a  difference  had  arisen  between  the  Tieit 
and  certain  of  the  parishioners  who  did  not  belocf 
to  the  EstaWUhed  Church.  It  very  often  happeiu 
that  the  harmony  which  would  otherwise  snbaB 
between  all  parties,  and  which  would  lead  to  > 
willing  acquiescence  in  the  rate  necessary  to  msi"- 
tain  the  church,  is  disturbed  by  a  course  of  condnrt 
on  the  part  of  the  authorities  which  could  only  W 
to  quarrel.  That  may  have  been  the  case  here.  **e 
have  nothing  to  do  with  that.  ItnuybethatootaiD 
persons  in  the  parish,  thinking  they  had  grounds  a 
complaint  against  the  vioar,  may  have  objected  to 
the  chnrch-rate,  which  they  mtgfat  not  othcrwi* 
have  questioned.  We  have  nothing  to  do  with  llist 
The  simple  question  is,  whether  Uiqr  reslly  '""^ 
earnest  in  saying  that  they  intended  to  dispute  b» 
validity  of  the  church-rate  7  Upon  all  the  8fidtnt<> 
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and  all  the  facts,  I  cannot  entertain  a  doabt  that 
tbat  they  really  did  intend  to  dispute  the  ralidity  of 
the  rating;  and  if  it  had  gone,  a*  it  might  have 
gone,  to  the  Ecclesiaatical  Court,  there  they  would 
have  sought  to  substantiate  the  objection  wluch  they 
hare  taken.  As  to  the  hasty  conclusion  at  wliich 
.the  magistrates  arrived,  I  cannot  allow,  in  my  judg- 
ment, that  the  proviso  of  the  statute  that  saves  the 
xight  of  the  party  having  an  objection  to  a  church- 
late,  should  be  defeated  by  the  magistrates  finding 
there  was  no  bondjid*  objection. 

Cboxpton,  J. — I  am  entirely  of  the  same  opinion. 
Upon  reading  the  affidavit,  my  impression  is  very 
atrongthat  there  are  no  circumstances  here  from 
which  the  magistrates  could  fairly  say  tbat  this  was 
■mala  fidkt.    Now,  in  construing  the  Act   of  Par- 
Inunent  there  are  two  dilBculties,  which  arise  from 
"time  to  time,  and  which  would  lead  to  great  mis- 
4dlief  if  a  particular  course  were  taken  by  the  parties 
and  they  could  do  so  successfully.  On  the  one  hand, 
if  wne  party  could  come  and  abuse  the  Act  of  Par- 
liament by  making  an  utterly  frivolous  objection, 
I  '.^ink  that  would  be  a  great  mischief,  because  the 
-«ensequence  would  be  that  in  every  case  it  must  go 
.to  -the  Ecclesiastical  Court  and  not  to  .the  magis- 
trates. On  the  other  hand,  an  extreme  inconvenience 
would  be  if  the  magistrates  might  say,  "  This  is  not 
him&fidit ;  we  aM  thie  judges  of  that,  md  we  give 
'«ane)Tes  jurisdietion  by  saying  that  it  is  mala  fide." 
'Iltetelore,  I  think  this  court  has  met  the  difficulty 
■liyfiitabliBfaing  a  very  proper  rule ;  that  it  will  see 
"Viat  tlwre  is  evidence  that  may  fairly  enable  the  ma- 
•gttMtes  to  say  that  the  transaction  is  not  bonifidt. 
'When  they  have  decided  on  evidence,  the  court 
■•Mil  ant  disturb  that.    We  on^t  always  to  look 
«aiefally  to  tea  that  there  was  sufficient  groood  on 
'Miich  the  magistrates  might  say  that  there  was  no 
jurisdiction.    I  think  this  is  a  case  where  there 
waa  no  such  fair  ground.    The  principle  is  a  right 
one,  that  we  ought  to  see  whether  the  magis- 
trates had  grouodi  before  them  to  he  able  to  say 
that  the  matter  waa  not  bma  Jide.     I  quite  admit 
that  such  a  ludicrous  or  absurd  ground  might  be 
imt  forth  as  strongly  to  weigh  on  the  minds  of  the 
'rinagiatnktes.     To   apply  this.     According  to  the 
Jiffldavits,  there  is-a  motive  for  these  parties  object- 
iag  or  wishing  to  object.     Those  motives  we  have 
nothing  to  do  with.     Bat  I  will  assume  that  they 
■were  trying  to  find  a  valid  objection.    Supposing 
Ahey  had  said,  "We  will  not  pay  the  church-rate, 
-hecwise  you  have  acted  illegally  in  not  burying  our 
child."    Nobody  could  accept  that  as  a  ground  for 
.dia{mting  the  paymentof. the  church-rate,  because  it 
■mtta  a  collateral  matter  which  had  nothing  to  do 
with  it.    Jf  the  case  had  been  sudi,  I  tbmk  the 
Jtbaurdity  of  it,  when  put  forward,  might  strongly 
'«»igh  on  the  minds  of  the  magistrates  and  govern 
their  judgment.    Upon  the  whole,  after  reading  the 
■affidavits,  and  still  more  upon  hearing  them  discussed 
«t  the  bar,  I  think  that  the  magistrates,  for  the 
.Twaaooa  given  by  all  of  us  in  the  course  of  the 
Argument,  were  wrong  in  the  second  conclusion 
vrtdch  they  came  to,  and  that  these  parties  appear  to 
ha.Te  been  bringing  forward  an  objection  on  which 
4i»ey  had  snoc^^  befOTe,  and  which  Aey  had  a 
light  to  expect  to  be  allowed  to  raise  again. 

Mbllob,  J. — I  am  of  the  same  ojrinion.  When 
-Ute  ol>ject  of  this  Act  of  Parliament  is  considered, 
I  think  it  is  clear  what  should  be  the  construction 
to  be  put  upon  it.  Formerly  fbefore  the  statute), 
if  the  churchwardens  intended  to  enforce  payment 
of  a  church-rate,  they  wore  obliged  to  go  to  the 
Ecclesiastical  Courts.  That  was  found  to  be  a 
Sreat  hardship,  both  on  the  churchwardens  and  the 
9«rUea  who  had  to  pay  the  rate,  and  the  result  was, 
in  case  there  was  no  .real  dispute  as  to  the 


validity  of  the  rate,  it  was  thought  proper,  within 
certain  liiuits.  to  give  jurisdiction  to  the  justices. 
But  it  was  not  intended  to  take  away  from  parties 
the  right  to  question  the  validity  of  the  rate,  if  they 
were  so  disposed.  Then  it  is  said,  it  is  laid  dowa 
in  several  cases  in  this  court,  that  it  was  sufficient 
to  go  before  the  magistrates,  and  say  that  they 
object  to  the  validity  of  the  rate,  in  order  to  oust 
jurisdiction.  What  Lord  Tenterden  said  was  this : 
"The  justices  stopped  too  soon;  they  ought  to 
have  gone  further  and  inquired  whether  the  objec- 
tion had  bona  fide*,  and  a  foundation  for  it  or  not." 
The  justices  are  to  inquire  to  this  extent :  is  this 
a  rate  upon  which  there  is  a  bona  fidt  dispute? 
What  is  the  evidence  as  to  that  ?  The  party  comes 
before  them  and  says,  "  I  do  dispute  it ;"  and  then 
he  puts  forward  the  grounds  of  such  dispute.  The 
(uagistrates  are  not  to  decide  upon  those  grounds 
except  so  far  as  whether  they  appear  to  he  absurd  or 
friv^ous.  In  such  case  the  magistrates  may  say: 
"The  absurdity  of  the  objection  is  an  element 
which  we  hare  a  right  to  take  into  our  conslderatiOD 
in  determining  that  there  is  no  real  dispute,"  and 
t^t  it  was  a  fraudulent  attempt  to  evade  the  Act 
of  Parliament.  It  must  be  a  strong  case  to  enable 
the  magistrates  to  do  that,  and  I  think  we  ought,  in 
all  cases  where  the  magistrates  can  by  one  decisioa 
give  themselves  jurisdiction,  and  where  by  another 
decision  their  jurisdiction  is  ousted,  most  carefully 
to  see,  when  they  do  give  themselves  jurisdiction, 
that  they  do  so  upon  reasonable  grounds. 

Suxs,  J. — I  am  afraid  the  course  which  the 
justices  have  taken  in  this  case  has  been  occasioned 
by  a  misapprehension  of  the  use,  by  this  court,  of 
the  expression  bona  fide  in  considering  the  proviso 
of  this  statute.  A  considerable  proportion  of  the 
affidavits  that  have  been  brought  before  us,  and  of 
-the  arguments  upon  them,  have  been  directed  to 
convince  us  that  the  groimd  upon  which  this  nU« 
was  objected  to  was  a  ground  which  liad  its  origin 
in  a  religious  irritation  in  the  parish,  and  that  there- 
fore it  was  not  a  ioiui  fide  objection.  It  is  just 
possible  tbat  the  distinction,  as  pointed  out  by  my 
brother  Mellor  to  Mr.  Karslake,  and  afterwards 
observed  upon  by  my  Lord,  may  have  escaped  the 
attention  of  the  justices,  and  that  thqr  may  have 
thought  this  objection  was  an  objection  not  boni 
fide,  iqion  the  grounds  on  which  it  has  been  sought 
to-day  to  convince  us  it  was  not  bonAfide,  If  s<^ 
they  made  a  mistake,  and  it  is  right  they  should 
know  it. 

Bult  abeoluU  to  quaA  tie  order  o/payaient. 

There  were  four  other  cases,  in  which  a  similar 
judgment  was  given,  and  the  rules  in  each  case  were 
made  absolute. 


/Vtdby,  Fa.  8,  1865. 

OvxBSSEBS  OF  Calverlbt  CapP^O  v.  Tbe  Ovbb- 
8BBB8  OF  Biulufoko  (resps.) 

Poor— Settlement  by  estate —  Grant  of  hate  to  a  tquatter 
by  lord  of  the  manor — Consideration. 

The  hiabaad  of  the  paiqxr  having  encroached  on  the 
watte  load  of  a  tncmor,  and  built  three  hotuee  thereon, 
which  were  let  out  to  tenant*,  the  lord  of  tlie  manor, 
after  the  husband's  death,  rtquirtd  an  acknowledgment 
from  the  pauper,  tlie  widow,  in  respect  of  tlie  land,  and 
thereupon,  in  consideration  of  the  yearly  rent  of  25». 
and  the  covenants  and  services,  granted  to  the  widow  a 
lease  for  OUU  years.  The  pauper  resided  and  slept  in 
one  of  the  cottages  nearly  twelve  months,  and  was 
rated  as  owner.  The  value  of  the  cottages  was  130/1, 
and  of  the  annual  rent  upwards  of  lOL  : 

Held,  that  it  was  competent  to  look  beyond  the  indenture 
to  ascertain  the  annual  vidue,  and  that  the  patter  i> 
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t/ils  ca»e  gained  a  stttkmatt  bg  estate,  though   the 
annual  rent  reserved  by  the  lease  was  onlg  'ios. 

Case  stated  by  justices  on  an  appeal  to  the  West 
BiJiiiR  Christmas  Quarter  Sessions  1804,  held  at 
Wakefield,  against  an  order  for  the  removal  of  Mary 
Kiley  from  the  township  of  Bradford  to  the  township 
of  Calverley-with-Farsley,  when  the  said  order  was 
confirmed,  subject  to  tlie  opinion  of  the  court  on 
the  foUowing  case : — 

The  resps.'  case,  as  set  forth  in  the  grounds  of 
removal  and  established  by  evidence,  was,  that  the 
pauper  Mary  Kiley  was  the  widow  of  one  Benjamin 
Kiley,  who  died  in  1850,  and  that  B.  Kiley  gained  a 
settlement  in  the  apps.'  township  by  renting  a 
separate  dwelling-house,  in  which  he  resided  and 
slept,  at  a  rent  of  10/.  per  annum,  for  which  he  paid 
the  rent  and  all  poo^s-rates  and  taxes  for  many 
years  prior  and  up  to  Ills  death. 

The  apps.  relied  on  the  following  ground  of 
appeal :  that  the  said  Maiy  Kiley  acquired  a  settle- 
ment in  her  own  right  during  her  widowhood  in  the 
towndiip  of  Bradford,  for  that  in  or  about  the  16th 
Nov.  1855  she  the  said  M.  Kiley  became  lawfully 
possessed  of  or  entitled  to  another  estate  consisting  of 
a  plot,  piece,  or  parcel  of  land,  and  three  cottages  or 
dwelling-houses  and  other  buildings  thereon  erected, 
aituated  at  Bradford-moor,  in  the  township  of  Brad- 
ford, of  the  annual  value  of  10/.  and  upwards,  and 
now  occupied  by  Samuel  Riley  for  a  term  of  999  years, 
created  by  an  indenture  of  lease  made  the  16th 
Not.  1855,  between  Mary  Bawson  and  Elizabeth 
Kawson,  therein  described  as  ladies  of  the  manor  of 
Bradford,  of  the  one  part,  and  the  said  Mary  Biley 
of  the  other  part,  at  a  yearly  reserved  rent  of  25«., 
and  that  in  or  about  the  years  1857  and  1858 
respectively,  and  whilst  so  possessed  of  or  entitled 
to  the  said  estate  lastly  described,  she  the  said  M. 
Riley  inhabited,  resided  and  slept  in  and  upon  the 
said  leasehold  estate  for  forty  days  and  upwarda,  to 
wit,  for  the  period  of  one  year  and  upwards. 

The  evidence  given  by  the  apps.  in  support  of  this 
ground  of  appeal  was,  that  Miury  Riley,  the  pauper, 
a  widow,  was  occupying  during  the  years  1854  and 
1855,  by  her  tenants,  three  cottages  in  Daniel- 
street,  Bradford-moor,  in  the  township  of  Bradford, 
which  had  been  built  about  fourteen  years  before  by 
her  late  husband,  by  encroaching  on  the  waste  lands 
of  the  moor  belonging  to  the  ladies  of  the  manor ; 
and  that  in  1855  the  ladies  of  the  fnanor,  as  such 
owners  of  the  waste  land  on  which  the  said  cottages 
were  built,  required  an  acknowledgment  from  Mary 
Kiley  in  respect  of  the  said  land,  and  that  thereupon 
the  said  ladies  of  the  manor,  by  an  indenture  dated 
16th  Not.  1855,  in  consideration  of  the  yearly  rent, 
covenants,  payments  and  services  thereinafter  re- 
served, granted,  and  the  said  Mary  Kiley  accepted, 
a  lease  for  999  years  of  the  said  cottages  and  lands ; 
and  by  this  indenttire  a  yearly  rent  of  25*.  is 
reserved  to  be  paid  by  the  said  Mary  Kiley,  her 
executors,  administrators,  or  assigns,  to  the  ladies  of 
the  manor,  and  covenants  are  also  therein  contained 
on  the  part  of  the  said  Mary  Kiley  for  payment  of 
the  said  reserved  rent,  and  to  perform  suit  and  ser- 
vice at  the  court  baron  of  the  said  ladies  of  the 
manor  and  their  appointees.  A  copy  of  the  said 
lease,  the  due  execution  of  which  was  proved,  is 
annexed  to  this  case. 

In  1857  and  1858  Mary  Kiley  removed  to  one  of 
these  cottages,  and  resided  and  slept  in  it  for  nearly 
twelve  months.  She  paid  all  rates  for  the  cottages, 
and  was  rated  as  owner  under  the  Small  Tenements 
Act  by  the  resps.'  township,  in  which  the  said  cot- 
tages are  situated,  and  she  had  paid  the  rent 
reserved  by  the  lease. 

After  1868  the  pauper  went  to  reside  at  different 
places,  but  had  never  resided  ten  miles  from  the 
respe.'  township,  and  had  never  subsequently  gained 


any  settlement  before  she  came  again  to  reside  ia 
tte  resps.'  township,  and  became  chargeable  to  it  bj 
reason  of  poverty  and  sickness.  TTie  present  v»1k 
of  the  three  cottages  was  proved  to  be  130/,  and 
their  annual  rent  to  be  upwuds  of  10/. 

The  question  for  the  opinion  of  the  court  vu, 
whether  on  these  facta  the  lease  of  1855,  cospM 
with  the  subsequent  residence  of  the  pauper  in  the 
reaps.'  township  of  more  than  fcftty  days,  confored 
a  settlement  on  her  by  estate  in  the  resps.'  tcnrn- 
ship. 

Maule  and  West  in  support  of  the  order  it 
sessions. — "This  case  is  like  that  of  Rex  v.  IlancboA, 
2  B.  &  Aid.  189,  where  the  father  of  the  ptnper  . 
obtained  from  the  lord  of  the  manor  a  giant  of  i  ' 
piece  of  land  whereon  he  built  three  cottagei,  urf 
It  was  held  that  the  lord  of  the  manor,  in  the  sbKoce 
of  a  custom  to  that  effect,  cannot  make  aneirgniit 
of  copyhold,  and  if  he  does  the  grantee  scqaii» 
thereby  no  settlement  by  estate.  And  it  *u  «l>o 
there  held  that  the  consideration  stated  in  the  gnat 
governed  the  case,  and  here,  that  being  the  rent  of 
2'is.  per  year  only,  no  settlement  was  scquired. 
Hex  V.  WarhUngtm,  1  T.  R.  498,  is  to  the  same  effect. 

T.  Campbeil  Foster,  for  the  appa.,  was  not  dlM 
upon. 

Cbomptok,  J. — It  is  well  settled  in  such  caiei  tlit 
you  may  look  beyond  the  deed,  and  see  vhetlxrdir 
transaction  was  a  gift  or  a  pnrduse.  Here  fBtd 
the  consideration  was  undoubtedly  to  get  ial^ 
the  trouble  and  anxiety  of  the  ladies  of  the  ■a' 
ejecting  a  squatter  on  the  manw,  by  havi^  u 
acknowledgment  of  title  and  giving  a  lease.  Ailbe 
real  value  of  Uie  estate  was  more  than  •oiDoK'r 
judgment  must  be  given  for  the  apps. 

BLacKBVRN  and  Mellob,  JJ.  concurred. 


HaBTLEY  (tpp.)  V.  BOWUEKB  (Ttff.) 

Tumpite — Evasion  of  toll — Taking  horses  /r«  «* 
team  and  adding  to  another — 3  Geo.  4,  c  12G, ».  11- 

Turn  one-horsed  earts  went  throtigh  a  tvmpike-gitt'  i"' 
relumed  again.  The  horses  were  then  unyokeamijsi 
to  another  vehicle,  of  the  same  owner,  from  viiritk 
horses  that  had  drawn  it  some  dista/iet  an  the  hcr^l»- 
road  were  removed  before  reaching  the  gaU.  T^ 
driver  on  passing  the  gate  with  the  serond  re^icfejMtJ 
onli/  a  smaller  toll,  contending  that  he  was  »ol  tdk 
to  pay  in  respect  of  the  two  horses  so  yoW  (•  tk* 
second  vehicle,  as  tMy  had  paid  toll  and  were  tHani 
to  pats  through  the  gate  fottr  times  per  Art.  <»  * 
payment  of  one  toll,  under  the  Local  Tuntpia i(<' 

Held,  that  there  was  evidence  on  which  a  justice  mif^ 

Jind  that  this  was  done  to  evade  the  payment  »/■(». 

and  on  which  lie  might  convict  under  the  S  €<'■  1> 

c.  12G,  s.  41. 

Case  stated  by  a  justice  under  the  20  &  21  Vict. 
c.48. 

Complaint  was  made  before  a  justice  of  the  pe^ 
for  the  county  of  Derby,  by  William  Bowber,  oa 
resp.,  the  collector  of  the  tolls  under  the  Da*.''. 
Duffield,  Wirksworth  and  Sheffield  Roads  Act  1«31- 
at  a  turnpike-gate  called  the  Stone  Gravels  tuia- 
pike,  in  the  said  county,  charging  that  the  iph 
on  the  ICth  Oct  1864,  at  the  township  of  NewboU. 
in  the  said  county,  being  then  and  there  the  drinr 
of  a  certain  'carnage,  to  wit  a  drag,  udob  a  ootui 
turnpike-road  there  situate,  called  toe  Der^  •» 
Sheflleld  turnpike-road,  did  unlawfully,  wilfallysDO 
fraudulently  evade  the  payment  of  Is.,  beiag  tw 
toll  then  and  there  lawfully  doe  and  payable  si  > 
certain  tollgate,  called  the  Stone  Gravels  gats,  ap^ 
the  said  road,  in  respect  of  two  horses  diawJag  «>* 
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(•id  drag,  by  leaving  the  said  drag  upon  the  said 
nMd,  and  taking  off  the  horses  droning  the  same 
before  coming  to  the  said  tunipike-gate,  and  after- 
wards drawing  the  said  drag  tlirough  the  said  gate 
with  other  horses  having  before  passed  through  the 
said  gate  and  paid  thereat,  whereby  the  said  sum  of 
1«.  was  evaded  as  aforesaid,  contrary  to  the 'S  Gea  i, 
c.  136,  s.  41. 

The  complaint  was  heard  on  the  10th  Nov.  18G4, 
wheo  the  reap,  in  penon,  and  the  app.  in  person  and 
by  his  attorney,  appeared,  and  witnesses  were  syrom 
and  examined. 

The  app.,  in  answer  to  the  complaint,  contended 
that  he  was  lawfully  entitled  to  pass  through  the 
said  turnpike-gate  with  the  drag  drawn  by  two 
bones,  on  the  occasion  and  under  the  circumstances 
hereinafter  stated,  without  paying  toil  for  the  horses, 
and  that  he  had  not  evaded  or  attempted  to  evade 
payment  of  tolls  within  the  meaning  of  the  3  Geo.  4, 
c.  126,  s.  41. 

Under  the  Derby,  Dnffield,  Wirksworth  and 
Sheffield  Turnpike  Koad  Act  1851  (».  »),  herein- 
after referred  to  as  the  said  Local  Turnpike  Act, 
the  following  toll  is  imposed : 

For  each  borae  or  beaut  of  draught  drawing  a  waggon, 
inin,  cart,  or  other  imch  carriage  baring  tbe  sole  or  bottom 
ti(  the  fellies  of  the  wheelit  of  a  leia  breadth  than  six  Incbea, 
tile  Bom  of  sixpence. 

fiy  the  said  Local  Turnpike  Act  there  are  other 
tolls,  not  material  to  this  case,  imposed  on  horses 
dvawing  other  deacriptions  of  carriages,  and  on 
horse*,  beasts  and  cattle  not  drawing  any  carriage, 
bat  no  toll  is  imposed  upon  any  carriage*  drawn  or 
prtqKlled  by  stewn  or  other  power  other  than  animal 
power,  on  which  the  toll  payable  is  Is.  per  wheel. 

By  the  9th  section  of  the  said  Local  Turnpike 
Act,  it  is  enacted 

That  DO  more  than  three  full  tons  ahall  be  demanded  or 
taken  In  one  day  for  or  in  reepeet  of  Die  same  horeea, 
beaste,  cattle,  or  carriages  traveUing  between  Oheaterfieid  and 
tawlBeld,  proTided  that  no  penon  shall  on  the  same  day  lie 
permitted  to  pan  tluough  any  one  lollgate  between  Ohesier- 
Held  and  ShelBeld,  with  any  cart  or  carriage  more  than  four 
times  laden  or  unladen  for  one  toll,  that  is  to  say,  twice  when 
guiag  and  twice  when  retaining,  and  every  penon  who  shall 
have  paid  a  second  toll  on  the  same  day  at  any  one  toUgate 
■■  aforesaid  abali  and  may  afterwards  pan  and  repaoa  any 
ntunbar  of  times  at  the  same  gate  on  the  same  day  with  the 
«ame  horse,  beast,  cattle  and  carriages,  without  paying  or 
being  liable  to  pay  any  further  or  additional  toll. 

The  Stone  Oravels  turnpike-gate  is  situate  on  tbe 
psiit  of  the  said  turnpike-road  lying  between  Ches- 
terfield and  .Sheffield. 

The  turnpike-gate  is  lawfully  established  under 
the  provisions  of  the  said  Local  Turnpike  Act,  and 
the  aforesaid  tolls  thereby  authorised  to  be  levied 
»rv  payable  at  the  said  turnpike-gate,  and  the  said 
resp.  is  the  duly  authorised  collector  of  tolls  at  such 
g»te. 

The  app.  is  the  servant  of  Wm.  Lee,  who  is  the 
uvner  of  stone  quarries  at  Ashover  in  the  county 
of  Derby,  and  is  also  a  carrier  of  timber. 

On  we  morning  of  Saturday,  loth  Oct.  18C4, 
there  started  from  Uie  premises  of  the  said  Wm.  Lee, 
at  Aahover,  a  laden  timber-drag  belonging  to  the 
a«ud  'Wm.  Lee,  and  drawn  by  three  of  bis  horses 
tuuler  the  care  of  a  man  not  the  app.  The  timber 
was  to  be  delivered  to  Messrs.  Fowler  at  their  works 
at  Sbeepbridge  in  the  parish  of  Whittington,  in  the 
said  county.  Un  the  same  morning  there  also 
started  from  the  said  Wm.  Lee's  place  at  Ashover 
two  carts  laden  with  stone,  each  drawn  by  one 
horse  and  in  the  care  of  the  app.  The  carts  and 
horses  belonged  to  the  said  Wm.  Lee;  and  the  stone 
in  the  carts  was  to  be  delivered  to  Mr.  Coates  at 
another  and  less  distant  part  of  Whittington  aforc- 
aaid.  In  passing  from  Ashover  to  Sheepbridge,  or 
from  Ashover  to  Mr.  Coates's  place  at  Whittington, 
a  person  would  travel  the  first  six  miles  along  roads 
not  affected  by  the  said  Local  Turnpike  Act  until 


he  entered  the  borough  of  Chesterfield.  He  would 
then  pass  through  the  borough  of  Chesterfield,  and 
at  the  northward  boundary  of  the  borough  he  would 
first  enter  upon  the  Sheffield  and  Chesterfield  turn- 
pike-road, to  which  the  said  Iiocal  Turnpike  Act 
does  apply. 

The  Stone  Gravels  turnpike-gate  is  situate  in  the 
township  uf  Newbold,  about  half-a-mile  beyond  the 
northward  boundary  of  the  borough  of  Chesterfield ; 
and  in  going  from  Chesterfield  either  to  Mr.  Fowler's 
works  at  Sheepbridge  or  to  Mr.  Coates's  premises 
at  Whittington,  a  ])erson  would  have  to  pass 
through  the  Stone  Gravels  turnpike-gate.  Mr. 
Coates's  premises  arc  situate  about  half-a-mile 
north  of  the  Stone  Gravels  turnpike-gate,  and 
Messrs.  Fowler's  works  at  Sheepbridge  about  one- 
mile  still  further  northwards. 

On  the  loth  Oct.  kst  the  man  who  drove  the 
timber-drag  from  Ashover  stopped  with  his  drag 
and  horses  at  the  Hare  and  Hounds  public-house  at 
Stone  Gravels,  situate  about  120  ysirds  south,  that 
is,  on  the  Chesterfield  side  of  the  Stone  Gravels 
turnpike-gate.  He  put  one  of  his  horses  in  the  inn 
stable,  and  left  his  drag  and  the  other  two  horses 
standing  on  the  rood  near  the  inn.  The  ipp.  con- 
tinued onwards  with  his  two  one-horse  carts  from 
Ashover  through  the  Stone  Gravels  turnpike-gate, 
and  on  passing  through  the  gate  paid  the  toll  of  Is., 
being  the  proper  toll  on  two  horses,  each  drawing 
one  of  the  two  carts.  The  app.  then  proceeded  on- 
wards with  his  two  horse*  and  carts,  and  unloaded 
the  stone  from  his  carta  on  Mr.  Coates's  premises 
at  Whittington.  The  app.  then  came  back  with  the 
two  horses  and  two  empty  cart*  through  the  same 
turnpike-gate  to  the  Hare  and  Hound*  fim  at  Stone 
Gravel*,  withouta  second  toll  beingdemanded  orpoid. 
.  The  app.  and  the  man  up  to  that  time  in  duuge 
of  the  timber-drag  then  changed  horses  opposite  or 
near  to  the  Hare  and  Hoimds  Inn.  The  two  horse* 
which  remained  in  the  drag  being  taken  out  and  put 
into  the  carts  and  sent  back  to  Ashover,  and  the 
two  cart-horses  being  taken  from  the  carts  and  har- 
nessed to  the  timber-drag,  and  driven  on  by  the  app. 
from  the  Hare  and  Hoiuds  Inn  through  the  said 
turnpike-gate  to  Me**rs.  Fowler'*  work*  at  Sheep- 
bridge. 

/  The  resp.  demanded  toll  of  the  app.,  and  he  pasted 
through  the  said  tumpikc-gateon  the  last-mentioned 
occasion  with  his  two  horses  drawing  the  timber- 
drag.  The  app.  thereupon  refused  to  pay  toll,  and 
on  the  hearing  of  his  complaint  contenited  that  he 
was  not  liable  to  toll,  as  that  was  the  third  time 
only  of  his  passing  through  the  said  tumpike-gato 
with  the  same  horses  on  the  same  day,  and  he  had 
already  paid  one  full  toll  on  two  horse),  when  they 
first  passed  through  the  said  turnpike-gate  that  day 
in  going  to  Mr.  Coates's  premise*  with  the  two  cart*. 

The  toll  payable  at  the  said  turnpike-gate  in 
respect  of  the  sold  two  horses,  if  they  were  liable  to 
toll,  would  be  the  same  whether  they  each  drew  one 
of  the  said  carts,  or  both  drew  the  said  timber-drag. 
There  was  no  further  ,evidence  of  an  actual  or  in- 
tended evasion  of  toll  than  might  be  drawn  from 
the  facts  above  stated. 

The  justice  decided  that  app.  was  guilty  of  evad- 
ing the  payment  of  toll  at  the  said  turnpike-gate,  a» 
complained  of  by  the  reap.,  and  cdnvicted  the  app. 
in  the  penalty  of  1/.  and  costs  for  the  said  offence ;  . 
and  the  groimd  of  his  determination  was,  that  he 
considered  the  facts  showed  that  the  app.  had 
evaded  the  tolls  payable  in  respect  of  all  or  one  of 
the  three  horses  drawing  the  said  timber-drag  from 
Ashover  along  the  said  turnpike  as  far  as  the  Haie 
and  Hotmds  Inn  aforesaid. 

UttringUm  for  the  resp. — ^The  conviction  wa*  right. 
The  point  turn*  on  the  General  Turnpike  Act  (3  Geo. 
4,  c.  120),  s.  8,  whereby  (infer  alia),  if  any  persor^ 
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•hall  leaTe  upon  the  aaid  road  any  hone,  &C.,  by 
'reason  whereof  the  payment  of  any  tolls  or  dutiea 
shall  be  avoided  or  lemened,  or  thall  take  off,  or 
-«aa«e  to  be  taken  off,  any  hone,  &e.,  either 
b^ore  or  after  having  passed  through  any  tollgate, 
whereby  the  payment  of  all  or  any  of  the  tolls  shall 
or  may  be  evaded,  every  such  person  shall  for  every 
•ttch  offence  forfeit  and  pay  any  sum  not  exceeding 
BL  The  facta  biouglit  the  app.  within  that  section. 
The  pit.  evaded  the  toll  by  leaving  the  horses  of  Ute 
timber-drag  behind,  putting  his  own  horses  to  it,  and 
•o  passing  through  the  gate.  It  was  for  the  magis- 
trate to  say  wheUier  this  was  done  for  evading  the 
toll.  He  has  found  tkat  it  was,  and  his  finding  is 
aupported  by  the  evidence. 

BaytMuid  for  the  app. — The  app.  had  a  right  to  act 
«*  be  did.  The  horses  in  the  timber-drag  had  come 
far,  and  those  in  the  fctone  carts  were  compara- 
<tively  fresh. 

"Blacxbdbk,  J. — ^Bnt  still  the  magistrate  finds 
ibat  the  intent  was  to 'evade  the  toll. 

Croiotox,  J.— -Clearly  the  object  was  to  lessen 
'the  toll  tibat  would  otfaerwiae  have  been  payable, 
and  is  not  that  wi^n  the  8  Geo.  4,  c.  126,  s.  41  ? 

Baywumd. — The  effect  is  to  defeat  the  privilege  of 
■exemption,  if  horses  may  not  pass  through  the  gate 
lour  times  per  day,  unless  they  ate  drawing  the 
aame  vehicle. 


By  -the  Cotmr. — 


Conviction  affirmtd. 


Satwrdag,  FA.  4,  1866. 

FoFE  (app.)  B.  Whaixev  (resp.) 

MarktU  m^  Fcdn  Act— Shop—Stall— W  j-  11   Vict. 
c.  14,  ».  13. 

The  afi>.  txfot»d  hca,  Umt,  buttom  and  combt  for 
safe  in  a  ttntcture  witlun  a  boromh,  but  not  ivilhin 
the  Mmite  of  the  market,  as  Jixedlii/  the  butrlauis, 
bmt  witUit  a  yard  appwrUiumt  to  a  pabUc-heute. 
The  main  npporte  of  the  etructwre  coaiitted  of 
,pele*  or  pieces  of  wood  (Jonnerh  used  at  a  stall 
in  the  market-place)  let  into  the  ground  in  tlie 
jtuUic-houte  yard.  The  structure  consisted  of  the 
vprifht  posts  fixed  in  the  grotmd,  of  cross  pieces  of 
mood,  on  which  the  counter-boards  were  simMrted, 
•and  a  mooden  roof  projecting  a  considerable  distance 
•beyond  the  oountar-ioards  on  each  side  so  as  to  shelter 
.the  seller  on  one  side  and  the  customers  on  the  other. 
7%<  sellers  mere  protected  behind  by  a  urooden  frame- 
•tsork.  The  stall  was  fitted  with  a  door,  which  miaht 
be  hdctd,  and  a  window-frame,  and  it  had  shews*. 
The  ttrmture  was  of  a  slight  character,  and  not 
wtathtr^roof.  It  was  let  by  the  week,  and  was  not 
rated. 

•Justices  havin<f,  on  an  information  under  the  Markets 
and  Fairs  Act,  s.  IS,  deeufed  that  this  structure  was 
■not  a  shop  loi'Mtn  the  meaning  of  that  section,  and 
convicted  the  app. : 

Meld,  per  Blackburn  and  Mellor,  J  J.,  that  the  conviction 
was  right. 

Case  atsted  by  justices  under  20  &  21  Vict.  c.  43, 
on  a  con'viction  under  the  10  &  11  Vict.  c.  14,  s.  13, 
Ike  Markets  and  Fain  CUuses  Act  1847. 

The  case  stated  that  Wigan  is  an  ancient 
borough,  having  an  ancient  market  and  market- 
place, and  that  the  mayor,  aldermen  and  burgesses 
of  the  borough  are  the  ownen  of  the  tolls,  picage 
and  stallage  of  such  market.  That  there  is  a 
local  board  of  health  constituted  for  such  borough 
under  the  Public  Health  Act  1848.  and  within  the 
•twrough. 


The  Local  Government  Act  and  the  Mirket  ud 
Fain  Act,  so  far  as  relates  to  markets,  have  been 
adopted  and  applied.  The  ancient  mtrket^^i  tie 
Monday  and  Friday  in  each  week,  bat  under  the 
bye-laws  Tuesday  and  Saturday,  as  well  si  Uoodif 
and  Friday  in  each  week,  iiave  been  conitituted 
market-days. 

By  the  bye-laws  it  is  onlercd,  that  the  market 
shall  be  held  in  the  Market-fdace,  btanduh-gate- 
Btrcet,  Wallgate,  and  Uicoonaon-street  within  (be 
borough. 

On  and  prior  to  the  ICtb  Sept.  the  resp,  vw  the 
lessee  of  the   market   tolls,    picage  and  stsllige 
imder  the  corporation  of  the  borough.    A  mirlut 
was  held  within  the  borough   on  Friday  the  I6di 
Sept.  1HG4,   and  on  the   said   16th  Sept.  the  fp. 
exposed  laces,  tapes,  buttons  and  comba  for  laie 
within  the  borough,  but  not  within  the  Uiniti  of  ihe 
market  as  fixed  by  the  bye-Uwa,  but  within  a  jraid 
at  the  back  of  and  appurtenant  to  the  Crofters* 
Arras    public-house.      The  place   where  the  aid 
articles  were  exposed  for   sale    was   oompond  at 
fi^ows :  The  main  supports  consisted  of  polei  or 
pieces  of  wood  which  biul  formerly  been  used  u  i 
stall  in  the  Wigan  market-place,  but  which  bid 
been  let  into  the  ground  of  the  Crofters'  Arm>-jud, 
and  used  as  a  stall  there.  The  stall  so  used  coostted 
of  the  upright  posts  fixed  in  the  ground ;  of  am 
pieces  of  wood,  en  which  the  oounter-boanli  wt 
rappoited,  and  a  wooden  roof  pr^ecting  a  oonais- 
able  distance  beyond   the  couBter-boaorda  osoA 
tide,  so  as  to  shelter  the  seller  on  one  side  aaltb 
costomen  on  the  otbo'.    The  sellm  were  pnMrf 
beMnd  a  wooden  frame-work.    SubaegneDtlide 
conviction  of  John  Beesley,  undo'  a  similar  ckiip, 
for  exposing  goods  for  sole  on  a  similar  stall,  tte 
app.'s  stall,  idong  with  others,  had  undergone  ike 
following  alterations,  viz.,  from  the  floor  nptotk 
level  of  the  coimtei^boards  at  one  end  slabi  of  «oo^ 
or  undressed  board,  have  been  nailed  to  the  poiu. 
From  these  boards  up  to  the  square  of  the  nnctnit 
a  loose  window-frame  has  been  placed  at  one  end, 
and  a  fixed  window-frame  from  that  up  to  the  riH< 
adjoining  the  window  and  slabs.    There  is  a  oore- 
able  abutter  or  door  giving  access  to  the  hick  of  the 
counter-boards  where  the  seller  stands.    The  other 
end  of  the  structure  and  the  side  behind  wfaov  the 
seller  stands  are  entirely  boarded  up.     In  front, 
from  tiiecountcr-boards  totliegn>nnd,slabsorbaan)i 
are  nailed  to  the  upright  posts,  and  from  the  coiuter- 
boards  to  the  roof  there  is  a  loose  shutter  exteodisg 
the  whole  length  (except  the  breadth  of  a  door)  <t 
one  end,  which  is  removed  during  busioesa  biMn. 
The  door  at  the  end  of  the  loose  shutters  is  apa 
hinges,  and  has  a  lock  upon  it,  and  can  be  locked 
or.  unlocked  at  the  outside.    Tlie  place  inside  «ha« 
the  seller  stands  is  about   2ft.  6in.  broad.    Tboc  ii 
in  that  breadth  a  floor  made  of  boards  where  Uie 
seller  stands,  but  under  the  caanter-boarda  and  in 
front  where  the  buyer  stands  the  surface  of  the 
ground  is  bare  and  uncovered,  save  by  the  coantQ-- 
boaids   and    roof.     The   stnctones   of  the  tff- 
and  others   are  placed    side  by  side   in  s  rov, 
and   are   set   back   to  back,  so    diat   the  fronu 
of  the  stalls  face  each  oAer,  affording  a  dooble 
space  for  buyers,  sheltered  in  some  measure  from 
wet     by     the    projecting     roofs     meeting    each 
other.    The  moveable  glass  window  and  lie  looM 
shutters  have  no  hinges,  but  are  so  made  that  th^ 
can  be  taken  down,  and  when  put  up  again  fstteiM< 
inside.    The  dimensions  of  these  structure*  *k  '' 
follows :  the  height  from  the  ground  to  the  tv"" 
is  6ft.  ein.,  and  from  the  ground  to  the  centre  4 
the  roof  9ft  tiin.,  the  window  frame  at  tiie  end  i 
nearly  4ft.  wide,  the  breadth  of  the  structmej 
6ft.  lOiin.,  including  the  projection  over  ths  im 
on  each  side  of  the  countor-boaids  where  the  selM 
and  buyer  stands.    The  length  of  the  stroctuRl 
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About  18ft.,  the  space  between  two  stalls  fronting 
each  other  is  entirely  open  at  all  times  and  is 
common  to  the  customers  of  both  stalls.  There 
were  shelre*  in  the  app.'s  structure,  and  it  was 
proved  that  some  of  the  structnres  of  the  same  kind 
and  in  the  same  yard  were  papered,  but  no 
eridcnce  of  being  papered  was  giren  as  regarded 
that  of  the  app.  The  structures  do  not  adjoin, 
neither  are  they  in  any  manner  connected  with  any 
house  or  other  building  of  a  substantial  character. 
Iliey  are  of  a  slight  and  unsubstantial  character, 
and  are  not  proof  against  the  weather.  The  cost 
of  the  structure  is  from  41.  to  5/.,  and  it  was  made  at 
the  expense  of  the  landlady  of  the  public-house,  who 
lets  each  stall  by  the  week,  the  app.  having  taken 
the  stall  from  the  landlady  of  the  public-house  by 
the  week  at  the  rent  of  2s.  per  week.  The  other 
occupiers  of  these  structures  are  not  and  never  have 
heen  rated  to  the  poor  and  highway  rates  in  respect 
of  the  structures. 

As  regards  the  use  of  the  structure,  the  app.  and 
other  holders  of  similar  structnres  have  access  to 
them  whenever  they  think  fit.  They  expose  goods  ■ 
tot  sale  there  every  day  in  the  week.  The  cus- 
tomers as  a  rule  stand  in  front  and  outside  the 
structure  when  they  make  purchases,  but  evidence 
was  given  that  customers  could  go  into  the  narrow 
tgice  of  2ft.  6in.,  where  sellers  stand,  if  they  choose. 
The  stall-holders  generally  removed  their  goods 
at  night,  though  some  evidence  was  given  that  in 
some  instances  goods  were  left  there  all  night, 
though  the  witnesses  would  not  state  that  the  struc- 
tures were  snch  as  would  render  it  safe  to  leave 
tnything  valuable  all  night. 

As  regards  the  app.  it  was  not  proved  that  any 
person  went  inside  her  structure  to  purchase,  or 
that  (he  ever  left  goods  on  the  premises  all  night, 
Beither  was  the  contrary  proved. 

It  was  contended  on  the  part  of  the  deft.,  the 
spp.  in  this  appeal  that  the  place  mentioned  in  the 
evidence  and  in  the  facts  before  stated  was  the 
•pp's  own  shop  within  the  meaning  of  the  exception 
in  Che  1 3  th  section  of  the  Markets  and  Fairs  Clauses 
Act  1847. 

The  justices  were  of  opinion,  that  in  point  of  law 
and  fact  the  structure  where  the  app.  exposed  goods 
for  sale  was  not,  either  in  its  nature,  construction, 
or  use,  such  as  to  constitute  it  n  shop  within  the 
meaning  of  the  exception  in  the  said  section : 

1.  Because  of  its  want  of  a  stable  and  substantial 
character. 

2.  Because  it  was  a  mere  alteration  of  what  had 
undoubtedly  been  a  stall,  in  order  to  evade  the  jwo- 
visions  of  the  Markets  and  Fairs  Act. 

3.  Because,  although  it  is  possible  for  a  customer 
to  go  inside,  for  the  purpose  of  buying,  yet  it  is 
obvious,  from  the  very  narrow  space  behind  the 
counter-boards  (about  80  inches  in  breadth),  and 
from  the  fact  of  the  shutter  in  front  being  regularly 
removed  for  the  purpose  of  selling  goods,  that  such 
Was  never  intended,  and  in  practice  could  not  be  the 
ease,  and  that  the  user  of  this  structure  must  neces- 
urily  be  the  same  as  of  a  stall  where  the  seller 
stands  inside  and  the  buyer  outside. 

4.  Becaase  the  structure  is  not  of  such  a  nature 
IS  either  to  protect  goods  against  rain,  or  render  it 
Mfe  to  have  {^^oods  of  value  on  the  premises  during 
the  night  without  being  otherwise  protected. 

And  it  also  appearing  to  us  that  the  evidence  given 
hefore  us  brought  the  case  within  the  operation  of  the 
I-^th  section  of  the  Markets  and  Fairs  Clauses  Act 
1847,  we  gave  ourdetermination  against  theapp.  in  the 
manner  before  stated. 

/).  D.  JCeanp  (_Colting/iam  with  him)  for  the  app. 
— It  is  submitted  that  the  place  in  question  was  the 
•pp. 'a  own  shop,  within  sect.  13  of  the  Markets  and 
Iain  Act  1847  (10  &  11  Vict.  c.  14),  on  which  the 


case  depends.  That  section  eaaets.that,  "After  the 
market-place  is  open  for  public  use^  eveay  persen 
oiher  than  a  licensed  hawker  who  shall  seU  or 
expose  for  sale  in  any  place  within,  the  prescribed, 
limits,  except  in  his  own  dwelling-{dac8  or  shop, 
any  articles  in  respect  of  which  tolls  arc  by  tb»- 
special  Act  authorised  to  be  taken,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  ezoeediag. 
40»." 

Field,  Q-  C.  (£e  Breton  with  him)  for  the  resp. 

The  following  cases  were  cited: 
Rex  T.  Cavenhan,  4  B.  A  C.  68S  ; 
IUg.\.UiU,  2  Moo.  k  Bob.  45»; 
Mttyor  of  Yarmoaik  v.  Groom,  1  H.  &  0.  118  ; 
Reg.  V.  Carter,  1  C.  4  K.  173; 
Reg.  V.  Softien,  9  Oar.  ft  P.  7»; 
Waimm  v.  Cotton,  17  L.  J.  68^  C.  P. ; 
UojiorofUaectaSMv.  C!ia|MMa,  22  H.  d;  W.  78; 
Com.  Dig.  "Market,"  P.; 
WUtdan  V.  WiUett,  31  L.  J.  8,  II.  C. ;  5  L.  T.  Ben.. 

N.  8.  365 ; 
WiltMre  v.  Baier,  11   C.  B.,   N.  S.,  237;  5  L.  T> 

Hep.  N.  S.  365; 
Uandaff  Harket  Conmmu  r.  Lumbm,  30  L.  J.  lOS. 

M.a;  2  L.  T.  Eep.N.a7n. 

Blaokbcbk,  J. — I  think  that  the  JudgmeDt  of 
the  magistrates  should  be  affirmed.  The  question 
turns  entirely  on  the  construction  of  sect.  13  of  the- 
Markets  and  Fairs  Clauses  Act  1847,  which  sajts, 
"  That  after  the  market-plaoe  is  open  for  pnblio  us» 
every  person  other  tiian  a  licensed  hawker  who  shall 
sell  or  expose  for  sale  in  any  place  within  tha- 
prescribed  limits,  except  in  his  own  dwelling-plaee- 
or  shop,  any  articles  in  respect  of  whidi  UA^  are  by 
the  special  Act  authorised  to  be  taken  in  the  market,, 
shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  forty  shillings."  The  first  questisk 
is,  what  is  meant  by  the  word  "shop,"  in  whidk 
the  seller  may  sell  so  as  to  avoid  the  penalty  imposed 
by  that  section  ?  The  object  of  the  Act  was  to  pro- 
tect the  interests  of  the  market,  and  the  intentioa  ol 
the  Act  in  refer^ice  to  such  an  object  may  be 
inferred  by  considering  what  was  the  law  before  the 
passing  of  this  Act  as  to  a  grant  of  a  market.  T/w 
Mayor  of  Maccletfield  v.  Chapman  shows  that  it  wa» 
the  better  opinion  that  an  ordinary  grant  of  a. 
market  did  not  of  itself  confer  the  right  to  restrain 
persons  from  selling  in  thdr  own  shops  within  the 
limits  of  the  franchise  on  market  days;  such  a 
right  could  exist  only  by  immemorial  custom,  and 
it  was  not  an  incident  to  a  grant  by  charter.  In 
Mo^  V.  Walker,  7  B.  &  0.  53,  it  was  said  by 
Bayley,  J.,  that  in  MotUu  v.  Chadwick  it  was 
decided  "  that  the  lord  having  a  right  of  market  in 
a  particular  place,  a  stranger  could  not  lawfully  set 
up  what  in  reality  was  a  different  market  in  that 
place."  That  was  the  test  where  the  Crown  granted 
a  right  of  franchise  by  modem  charter.  If 
some  one  set  up  what  was  really  a  different 
market  within  the  limits  of  the  franchise,  then 
the  person  setting  it  up  was  liable  to  an  action 
for  the  injury  which  he  thereby  caused  to  the 
grantee.  Now  the  substantial  meaning  of  sect.  13  is 
that  whenever  it  appears  the  seller  sells  in  a  shop 
which  is  private  and  permanent,  he  is  to  be 
within  the  exception,  just  as  before  the  Act  he  would 
not  have  been  liable  to  an  action.  But  whenever  a 
man  does  not  sell  in  his  private  shop,  but  sets  up  a 
private  market  of  his  own,  and  so  would  have  been 
liable  before  the  Act  to  an  action  at  common  law,  in 
that  case  the  section  imposes  a  penalty.  In  the 
present  case  what  the  justices  had  to  consider  was, 
was  the  seller's  place  his  pennanent  and  real  private 
shop  ?  If  it  was,  it  was  within  the  exception ;  but  if 
what  the  seller  did  amounted  to  setting  up  a  private 
market,  it  is  not  within  the  exception.  Now  there 
is  no  one  element  in  the  case  wMcJi  is  conclusive  of 
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the  character  of  the  place,  but  its  nature  is  well 
summed  up  in  the  reaiwns  which  the  justices  give 
for  their  decision.  Those  reasons  were,  first, 
because  it  was  not  of  a  stable  and  substantial 
-character;  secondly,  because  it  was  a  mere  alter- 
ation to  evade  the  Act;  thirdly,  because  it  was 
unusual  and  inconveaient  for  the  customer  to  go 
inside;  and,  fourthly,  because  there  was  no  adequate 
protection  against  rain  or  thieves  at  night.  The 
short  terms  for  which  these  places  were  let  would 
«lso  be  an  element  to  be  considered,  and,  in  my 
opinion,  the  justices  have  come  to  the  right  con- 
clusion ;  and  if  I  had  to  come  to  a  conclusion  on 
the  facts,  I  should  be  of  the  same  opinion  as  they 
were. 

Mbllor,  J. — I  think  everything  that  could  be 
said  against  the  decision  of  the  justices  has  been 
urged,  but  I  am  bound  to  say  that,  in  my  opinion, 
if  we  look  at  the  object  of  the  Act.  the  intention 
was  plainly  to  introduce  into  local  Acts  certain 
clautes  (just  as  was  done  in  the  liailways  Clauses 
-Consolidation  Act),  drawn  up  in  the  form  of  a 
general  Act,  which  should  be  adapted  to  almost  all 

-circumstances.  The  object  of  this  Act  was  to  esta- 
blish fairs  and  markets,  and  as  that  is  for  the  benefit 

•of  the  district,  this  enactment  is  to  prevent  the 
infringement  of  the  privileges,  and  to  secure  that 
benefit.    It  is  very  reasonable,  when  the  Legislature 

■said  that,  after  the  market  is  opened,  none  but 
licensed  hawkers  should  sell  within  the  prescribed 
limits,  that  it  should  desire  to  protect  b)nd  fide  sales 
by  persons  in  their  own  dwelling-places  or  shops.  I 

.ngree  with  my  brother  Blackburn  tliat  each  of  the 
reasons  given  by  the  justices  is  not  conclusive  by 
itself,  but  I  think  they  rightly  considered  that  these 
«ll  taken  together  were  important  elements  for 
their  decision;  and  I  think  they  came  to  a  right 

■conclusion.  As  to  the  true  definition  of  the  word 
"shop,"  I  think  it  means  sometliing  more  than  the 
mere  place  of  sale,  and  that  it  implies  that  there 
-should  be  room  for  storing  goods  according  to  the 
nature  of  the  business  carried  on,  for  storing  linen 

.-and  woollen  goods,  for  instance,  if  it  is  a  draper's 
business.    At  the  samo  time  the  absence  of  this  is  not 

•decisive  against  a  place  being  a  shop  in  all  cases, 
because  a  fishmonger's  place  may  be  undoubtedly  a 

-shop,  though  from  the  perishable  nature  of  the 

.articles  it  may  not  be  necessary  to  have  room  to 
store  them.  However  that  may  be  (and  it  is  not 
necessary  to  decide  that  here),  I  think  the  justices 

'iiave  come  to  the  right  conclusion,  and  that  the 

•conviction  should  be  afBnned. 

CoHviclion  affirmed. 


C0T7BT  OF  COMUOir  PLEAS. 

Ileporttd  by  w.  Matd  and  Luulkt  Smith,  Eaqra., 
~ — ■-" —  at-Law. 


Wtditttdi^  Jan.  2.5,  186u. 

Eatwxll  (appi.)  V.  Richmond  (resp.) 

ImcoI  Turnpike  Act,  10  Gto.  4,  c.  ex. — Oanatructiou — 
Liabilitg  (o  tubaequent  toll*  on  tame  dag — Licence  to 
cany  goods  with  modified  licence  to  carry  paaaeiigers — 
16  |- 17  Vict.  c.  90,  schedak  D. 

A  heal  Tarmike  Act  tmpoied  certain  tolb  on  tour 
ckutet  of  things:  (1.)  Eceri/  horse  or  other  bojst 
drawing  anif  coach,  ^cc,  or  other  such  light  carriage 
{exc*f>t  stage-coach^  4d.  (2.)  Koery  horse  or  beast 
■drawing  any  staqe-coaA  licensal  to  carry  in  tite  whole 
inside  andoutside  not  more  than  sixteen  passengers,  Hd.  t 
and  licensed  to  cany  more  than  sixteen  passengers,  Sid. 
(3.)  Keery  horse  or  beast  draming  any  van  or  ower 
carriage  for  the  conveyance  of  ffoiidi  /or  hire  or  pay, 
4Ji<t    (♦.)  Jivery  horse  or  other  beast  dratoing  any 


caravan,  tilled  waggon,  tilted  cart,  or  other  lani 
carriage  (licensed  to  carry  passengers  fiir  hire),  m  ik 
tame  rate  as  slage-coaches  carrying  the  same  nimlitr  of 
passengers.  .Vo  second  toU  was  in  general  to  hr  /xm/ 
J'or  passing  a  second  time  through  the  same  gait  rut  tir 
same  day ;  but  by  a  subsequent  section  tolls  tnre  to  ht 
paid  J'or  every  tine  of  passing  and  repassing  as  At 
same  day  oj  a  '•stage-coach,  stage-waggm,  rnn, 
caravan,  cart,  or  other  stage-carriage  fur  the  mmrmtri 
of  passengers  for  p<yment,  hire,  or  reward:" 

Helii,  Utat  the  sections  must  be  read  together,  ajul  tlrnt 
although  the  bitter  section  contained  tlie  words  "jor 
the  conveyance  of  passengers"  without  tie  uW 
"  licensed,"  yet  that  it  did  not  apply  to  onj  carriay 
not  in  fact  "  licensed  to  carry  passengers." 

The  a/tp.  drove  a  spring  van  on  four  wheels  from  .1.  to 
B.  regularly  on  four  days  in  the  week,  retarmut  from 
B.  to  A.  on  tie  same  day.  The  van  icn*  lirvatil 
under  16  j-  17  Vict.  c.  90  as  a  carriage  priitiip^ill) 
and  bond  fide  used  for  the  conveyance  of  ymda.  aid 
occasionally  only  used  for  the  conveytuwe  of  pnsttagtn. 
The  app.  on  one  day  was  chiirged  a  toll  of  fiji  «t 
jmssiug  through  the  lurtipiL-e-gate  from  A.  to  ft,  uW 
a  second  toll  of  Gid.  on  his  return  on  the  same  itj 
from  B.  to  A.  fie  had  one  passenger  on  ku  nni 
passage  tlirough  the  gate,  and  the  same  paoayr  * 
returiung.  lie  thereupon  preferred  an  isforufiim 
against  the  tollgnle-kfeper  for  demanding  grealv  lA 
than  he  was  authorised  to  do : 

Held,  that  the  van  was  not  "  licensed  to  earrj  f^ 
sengers"  witliin  tlut  toU-imposing  section  of  tk  J* 
and  therefore  did  not  come  within  the  proviso  emfmr- 
ing  the  tollgate-keeper  to  impose  second  tails  tf*  << 
as  being  "for  the  conveyance  of  passengers :" 

Held,  further,  that  the  app.'s  van  fell  within  the  /W 

citiise  of  the  toll-imposing  section  as  being  "/•  <^ 

conveyance  of  goo<ls,"  and  that  it  was  liable  it  afS 

ofOyL 

This  was  a  case  stated  by  justices  under  V\  k  SI 
Vict.  c.  +8,  and  the  material  facts  were  ss  Wlo«: 

On  the  18th  June  18G4  an  information  w»s  pre- 
ferred by  George  Katwell,  the  app.,  who  wai  tin- 
owner  and  driver  of  a  q>nng  van  on  four  wheels, 
which  travelled  from  Chippenham  into  Bath  and 
back  fouritimes  a  week,  agamst  Andrew  Richmond. 
the  resp.,  the  collector  or  keeper  of  the  Lomitu 
turnpike-gate,  for  demanding  and  taking,  oa  the 
tith  June  18(i4,  a  greater  toll  than  he  was  sati- 
rised to  do.  The  justices  dismissed  the  infomulin 
and,  upon  the  application  of  the  app..  stated  a  a»t 
for  the  opinion  of  the  Court  of  C.  P.,  settinft  wi 
the  evidence  given  before  them,  and  the  cUiues<' 
the  Local  Act  of  Parliament  under  which  the  tolb 
had  been  demanded  and  taken. 

The  app.  stated  before  the  justices  that  he  wua 
common  carrier  living  at  Chippenham,  and  tnrel- 
Ung  to  Bath  and  back  four  days  in  each  week,  with 
a  light  caravan  on  four  wheels  drawn  by  one  Iwnf. 
The  caravan  had  moveable  scats  whidi  could  k 
put  up  and  down,  and  the  app.  carried  goods  oot- 
sionally  and  passengers  occasionally,  sometinKS 
one  and  sometimes  the  other,  and  fometiiw* 
both,  always  for  payment.  He  deposited  pasKn- 
gers  at  their  own  doors  occasionally  wheii  thfy 
requested  it,  and  he  universally  delivered  good*  at 
their  destination  as  directed.  He  further  aaid  tM 
he  did  not  travel  over  four  miles  an  hour.  On  tl» 
Gth  June  he  passed  through  the  resp.'s  gate  on  his 
way  to  Bath,  having  in  his  van  one  passenger  and  J 
bundle  belonging  to  the  passenger,  and  on  retorai"? 
he  passed  through  with  the  same  passenger  ami  > 
parcel  going  to  Chippenham.  The  resp.  demandisl » 
toll  of  Gjrf  on  each  oc^msion,  and  the  app.  p»«  ^ 
under  protest.  . 

The  app.  was  not  licensed,  but  p^d  » duty  » 
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21.  6s.  8rf.  under  schedule  D.  of  16  &  17  Vict.  c.  90 
(the  Assessed  Duty  Act),  which  enacts  that  duties 
shall  be  paid 

For  every  carriage  nmd  by  any  common  carrier  prinetpaUy 
and  boita  fidt  lot  and  In  tbe  carrying  ot  goods,  wares,  or 
mercbandue,  whereby  he  shall  seek  a  livelihood,  where  such 

•carriage  shallbeoooasionally  only  used  in  conveying  passengers 
for  hire,  and  In  snch  manner  that  tlie  ntage-carriage  duty,  or 
any  composition  for  the  same,  shall  not  be  payable  under  any 
licence  by  tlie  Commissioners  of  Inland  Jlevenae :    where 

•snch  last-mentluned  carriage  shall  have  four  wheels.  2t  A«.  8<£  ; 

-and  where  the  same  shall  have  less  than  four  wheels, 
U«iL8d: 

The  tolls  imposed  by  the  local  Turnpike  Act, 
10  CSeo.  4,  c.  ex.,  a.  6,  under  which  the  resp.  acted, 
<were  as  follows : 

For  every  horse  or  other  beast,  drawing  any  coach, 
■baroncbe,  sociable,  berlin,  chariot,  landao,  (jhoise,  phaeton, 
•curricle,  gig,  caravan,  cart  upon  springs,  hearse,  litter,  or  other 
sneh  light  eairiags  (except  stogeHJoaclies),  any  sum  nut 
•exceeding  fonrpenoa 

For  every  hcvse  or  beast  drawing  any  stogewxiach  licensed 
to  carry  in  the  whole,  inside  and  outside,  not  more  than 
«ixteen  paesengeni,  auy  sum  not  exceeding  flvepence ;  and 
licensed  to  carry  more  than  sixteen  passengers,  any  sum  not 
exceeding  sixpence  halfpenny. 

For  every  nome  or  other  beast,  drawing  any  van,  or  other 
anch  carriage,  for  the  conveyance  of  goods  for  hire  or  pay, 
any  sum  not  exceeding  sixpence  halfpenny. 

For  every  horse  or  other  beast,  drawing  any  caravan, 
tilted  cart,  or  other  such  carriage  (licensed  to  carry  passengers 
for  hire),  at  the  same  rate  as  stoge-coocbes  carrying  the  some 
4nmber  of  passengers. 

Sects.  7  and  9  (x>ntained  the  following  prorisoes 
•respectively:— Sect.  7: 

Provided  always,  and  be  it  further  enacted,  that  it  Shall  not 
be  lawful  for  the  said  trustees,  or  their  collector  or  ooUectors, 
lessee  or  lessees,  to  demand  or  take  more  than  the  respective 
numbers  of  tolls  in  the  whole  hereinafter  mentioned,  tor  and 
in  respect  of  the  same  horses,  cattle,  and  carriages,  for 
passing  and  repassing  in  any  one  day  to  be  computed  from 
vtwelve  of  the  dock  in  one  night,  to  twelve  of  the  clock  in  the 
next  SBCceeding  night,  along  the  whole  line  or  lines  ot  the 
aaid  several  roods  as  hereinafter  mentioned  (except  as 
-hereinafter  mentioned);  that  is  to  say,  on  the  said  road  which 
is  callsd  the  London-road  (formhig  part  of  the  aforesaid  first, 

-  -district),  not  more  than  one  full  toU,  £c. 

Sect.  9: 

Provided  always,  and  be  it  further  enacted,  that  for  or  in 

«. respect  of  the  honlo^  or  other  cattle  or  beasts,  drawing  any 

•tage-ooach,  stoge-wsggon,  van,  caravan,  cart,  or  other  stoge- 

.  c*niags  tor  the  conveyance  of  passengers  for  payment,  hire, 

-  or  reward,  for  which  toll  shall  have  been  paid  and  which 
shall  retnm  on  the  same  day  throngh  the  same  tumplke-gate 

.  cr  bar.  the  toDs  hereby  made  payable  shall  be  paid  for  every 
tfane  of  passing  and  reposslng  through  every  such  gate  or  bar 
in  like  manner  as  If  no  toll  hod  been  before  paid  thereat 

The  app.  contended,  first,  that  as  a  second  toll 
.  could  only  be  charged  under  the  proviso  in  which 
the  word  "  stage  "  apparently  governed  all  the  other 
expressions,  and  as  it  was  not  clear  that  this  was  a 
stage-ran  or  a  stage-caravan,  a  second  toll  could 
not  be  levied  upon  it.  Secondly,  that  as  the  van 
was  not  licensed  to  carry  passengers,  it  did  not  come 
within  the  fourth  clause  so  as  to  be  liable  to  the 
same  rate  as  stage-coaches.  -And  thirdly,  that 
^though  the  resp.  might  have  elected  to  have 
daarged  the  app.  id.  under  the  first  clause,  or  6^, 
-as  conveying  goods  for  hire  under  the  third  clatue, 
yet  having  elected  to  treat  it  as  a  goods-conveying 
▼an,  and  charged  the  higher  toll,  he  had  no  power 
to  demand  such  toU  again  under  sect.  9,  which  ex- 
tends only  to  conveyances  carrying  passengers,  and 
not  to  conveyances  carrying  goods. 

KingdoH  appeared  lor  the  app. 

Karttakt,  Q.  C.  for  the  resp. 

Eklb,  C.  J. — ^The  first  question  in  this  case  is, 
whether  or  not  the  tollgate-keeper  had  a  right  to 

■  demand  a  second  toll.  The  app.  passes  backwards 
and  forwards  from  Bath  to  Chippenham,  and  from 
Chippenham  to  Bath ;  and  his  carriage  is  licensed 
under  16  &  17  Vict,  c  90,  as  bein<;  principally  and 

•  iona  Juk  used  for  the  carrying  of  goods,  and  occa- 


sionally used  in  conveying  passengers,  bat  not  liable 
to  pay  stage-carriage  duty.  The  carriage  is  not 
licensed  for  the  conveyance  of  passengers,  but  for 
the  carriage  of  goods.  It  is  a  modification  of  the 
licen(%  that  the  carrier  is  entitled  to  take  up  pas- 
sengers occasionally.  Then  is  this  a  carriage  on 
which  a  second  toll  is  imposed  by  sect.  9  of  the 
local  Turnpike  Act?  Sect.  G  imposes  tolls  on  a 
variety  of  carriages.  The  app.'s  carriage  was  cer- 
tainly not  a  stag(!-(»>ach  within  the  meaning  of  that 
section ;  and  if  it  falls  within  any  of  the  classes  of 
carriages  described  in  sect.  6,  it  must  be  the  fourth 
class,  and  then,  as  it  does  not  <»irry  more  than  six- 
teen passengers,  the  toll  should  be  5<i  per  horse. 
But  is  it  in  fact,  in  the  words  of  that  paragraph  of 
the  section,  a  "  caravan,  tilted  cart,  or  other  such 
carriage  (^licensed  to  carry  passengers  for  hire)  ?" 
The  app.  is  licensed  to  carry  goods,  with  a  modified 
licence  to  carry  passengers ;  and  I  think  that  his 
van  does  not  fall  within  the  description  as  being 
licensed  to  carry  passengers.  Now  sect.  9  must  be 
taken  as  to  be  read  with  sect.  6,  and  by  sect.  6 
the  rate  of  toll  is  to  be  settled  by  the  licence  of  the 
driver,  and  therefore,  alt*>ough  sect.  9  does  not  con- 
tain the  word  "  licensed,"  yet  I  think  that  it  must 
be  taken  to  include  only  such  stage-coaches  and 
other  vehicles  as  are  licensed  to  "  carry  passengers 
for  hire."  If  that  is  the  fair  construction  of  sect. !», 
the  app.'s  carriage  does  not  fall  within  it.  The  con- 
struction put  upon  sect.  9  by  the  resp.  is,  that  the 
allusion  to  the  licence  is  purposely  left  out,  and  that 
the  tollgate-keeper  has  a  right  to  look  at  every  car- 
riage passing  through  the  gate,  and  ask,  Q/m 
intuitu  did  you  make  this  journey,  for  goods  or  for 
passengers  ?  But  it  is  very  clear  that  the  statute 
imposes  toll  on  the  habit  of  the  carriages,  and  it 
would  be  most  pernicious  that  the  toUgate-kecjicr 
should  have  the  right  of  asking  what  was  the 
driver's  object  on  each  particular  journey.  I  think 
that  the  Legislature  intended  the  tollgate-keeper  to 
be  satisfied  with  the  licence  as  showing  what  the 
habit  of  the  carriage  is.  If  the  Excise  authorities 
are  satisfied  to  let  people  have  a  licence  to  carry 
goods  with  a  modified  licence  to  carry  passengers, 
the  tollgate-geeper  ought  to  lie  satisfied  also.  It 
would  not  do  to  have  a  shifting  liability  at  the 
discretion  of  the  tollgate-keeper.  It  was  said  by 
Mr.  Karslake  that  the  usage,  when  the  Act  was 
passed,  when  there  were  no  railways,  must  govern 
the  construction  of  the  Act,  but  the  statute  must 
be  taken  to  contemplate  future  times,  and  it  con- 
templates a  licence  de  anno  in  annum.  As  to  the  toll 
which  ought  to  be  charged  upon  the  app.'s  carriage, 
I  think  that  it  comes  within  the  third  clause  of  sect. 
6,  and  is  liable  to  a  toll  of  6|(i  The  case  must  be 
sent  back  to  the  justices  with  an  intimation  of 
our  opinion  that  the  app.'s  carriage  was  liable  to  a 
toll  of  6^  but  to  no  return  toll. 

WiLLiAHS,  WiLLES  and  Kbatixo,  JJ.  concurred. 

Judgment/or  the  app.  without  costs. 
Attorneys,  E.  Doyle,  Whitaken  and  IFoo{6ert. 


COtniT  07  EXCHEQUER. 

Reported  by  F.  BAiUTsnd  IL  Lstos,  Esqrs.,  Barrlsters-at-Law 

Wedntaka/,  Jan.  18  and  2S,  1865. 

MOUMSET    V.    ISMAT. 

Cuttom — Horfe-racinp — Entrt/  on  hnd  far  purposes 
of  horte-racing  on  Atcaition-daji — Not  an  easement — 
Prescription  Act,  2  Will  4,  c.  71,  *.  2. 

A  custom  for  the  freemen  or  citizens  of  Carlisle  upon 
Ascension-day  to  enter  vpon  another  man's  land  for 
the  purpose  of  holding  horse-races  t/irre,  is  a  good 
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custom  (see  Mounsey  v.  Isinay,  7  L.  T.  Rep.  N.  S. 
717) ;  but  it  is  not  an  eatement  mthin  the  '2nti 
Mction  of  the  Prescription  Act,  2  Will.  4,  c.  71. 

This  custom  is  not,  injaet,  an  eastment  at  aU. 

Declaration  in  trespass  for  breaking  and  entering 
a  close  of  the  pit.,  pulling  down  a  bank  and  tearing 
up  thorns,  &c. 

Fifth  plea: 

That  for  the  full  period  of  twenty  yean  next  before  this 
salt  on  s  certain  day  In  each  and  eTery  year,  to  wit,  on 
Asceniiioa^lay,  commonly  called  Holy  Thuriday.  honie-racaa 
have  bfen.  and  of  right  or  title  have  been,  and  atill  ought  to 
be  bolden  on  a  piece  of  land  In  the  extra-parochial  hamlet  of 
Ktngsmoor,  In  the  said  county  (being  In  the  neighbourhood  of 
the  naid  city  of  CarUale),  and  for  the  full  period  of  twenty 
years  next  before  thl^  suit  the  freemen  of  the  uid  city  of 
Carlisle,  on  the  day  aforesaid,  in  each  and  erery  year,  have, 
daring  all  the  time  aforeaaiil,  of  right  and  without  interrupt 
tlon,  enjoyed  and  claim  to  enjoy  aa  a  costom  a  certain 
reasonable  and  landable  right  and  privilege ;  that  la  to  say, 
that  the  freemen  of  the  a&id  city  of  Oarllsie  ou  the  day  afore- 
aald  In  each  and  every  year  should  enter  Into  and  upon  the 
•aid  piece  of  land  In  the  said  hamlet  for  the  purpose  of 
bol4ling  horse-races  thereon,  and  the  aald  freemen  of  th» 
•aid  city  of  Carlisle  on  the  day  aforesaid  in  each  and  every 
year  without  Interruption  have  during  all  tha  time  aforesaid 
been  used  and  accustomed  to  enter  and  of  right  have  entered 
and  ought  to  have  entered,  and  atUl  of  right  ought  to  enter 
into  and  opon  the  said  piece  of  land  In  the  aald  hamlet 
tor  the  purpose  of  holding  horae-racea  thereon. 

Arerment : 

That  the  close,  ftc.  at  the  time  when.  £c  was  parcel  of  tha 
said  piece  of  land  in  the  luuulet,  wherefore  the  deft,  ijeing 
one  of  the  freeman  of  the  said  city  broke  and  entered  the  said 
piece  of  land  and  the  said  close  In  the  declaration  mentlouad 
on  Ascension  Day  1M3  for  the  purpose  of  holding  the  said 
borse-raoes.  and  because  the  pit  a  abort  time  before  the 
time  when,  ta.  had  wrongfully  placed  and  erected  fences, 
posts  and  rails,  and  a  bank  and  thorns  npon  the  aald  land  and 
the  part  of  the  said  land  where  the  said  horse-ra^es  ware 
aocustomwl  to  be  held  as  aforeaaid.  and  continued  to  keep 
tlM  same  there  placed  and  erected  until  the  same  time  when, 
40,,  insomuch  tnat  the  said  freemen  were  unable  to  bold  the 
■aid  horsa-taces  as  they  were  accustomed  and  of  right  entitled 
to  So,  wherefore  the  deft,  being  one  of  the  freeman  of  the 
■aid  city,  for  the  purpose  of  enabling  the  said  horse-raoes  to 
be  held  aa  aforesaid,  did  on  the  second  day  remove  the  said 
fences,  posts  and  rails,  and  the  said  bank  and  thoma,  doing  no 
more  damage  than  was  necessary  for  the  pnrpoee'-aforesald, 
whidi  are  the  trespasses  alleged  in  the  deolaratioiL 

Sixth  plea,  alleged  the  right  and  custom  to  hare 
existed  for  forty  years. 

ScTenth  and  eighth  pleas,  laid  the  right,  &c.,  of 
the  citizens  of  Carlisle  for  twenty  and  forty  years 
reroectirely. 

The  9th,  10th,  Ilth  and  12th  pleas,  claimed  a  right 
to  enter  the  land  before  Ascension-day  for  the  pur- 
pose of  preparing  for  the  races,  and  justified  accord- 
ingly. 

Demurrer  thereto ;  and  replication  that  at  the 
commencement  of  the  twenty  and  forty  years 
before  this  suit  there  was  a  vested  or  l^ol  custom  as 
mentioned  in  the  pleas. 

Joinder  in  demurrer  and  demurrer  to  the  replica- 
tion. 

C.  Hutton,  for  pit.,  argued  first,  that  the  freemen  of 
Carlisle  or  the  citizens  were  not  a  class  of  persons 
capable  of  enjoying  by  grant  such  a  right  as  claimed 
by  the  pleas.  Secondly,  that  the  right  or  ctistom 
claimed  was  not  one  which  was  included  under  the 
2&8  Will.  4,  c.  71,8.2. 


Crompton,  contra,  for  the  deft. 


Cur.  adv.  vull. 


Jan.  25.  —  Martin,  B.  delivered  judgment. — 
This  case  was  argued  before  Pollock,  C.  B.,  my 
brother  Channell  and  myself.  We  were  of  opinion 
that  the  pleas  were  bad,  but  as  my  brother  Pigott 
had  a  doubt  about  it,  we  took  time  tu  consider,  in 
order  to  prepare  a  written  judgment,  which  has 
been  done.  I  am  authorised  to  state  that  my 
brother  Pigott  has  bestowed  considerable  attention 
upon  the  matter  since,  and  is  now  satisfied  that 
the  view  we  took  was  the  correct  one.    This  is  a 


demurrer  to  pleas.    The  declaration  is  trespsst,  for 
breaking  and  entering  a  close  and  breaking  don 
the  fences,  &c.    There  are  several  pleas  wUch  in 
demurred  to,   all  grounded   upon  the  Preaoiptios 
Act.  2  &  3  WiU.  4,  c.  71.    The  first  aUeged  tkuiot 
the  full  period  of  twenty  yean  next  befon  ths  nit 
on  a  certain  day  in  every  year,  namdy,  Ascenrioo- 
day,  or  Holy  Thursday,  horse-races  ban  bees  of 
right,  &C.  held  on  a  certain  piece  of  land,  *heitrf 
the  close  in  which,  &c  was  parcel ;  and  for  the 
same  full  period  of  twenty  years  the  freemen  of  tks 
city  of  Carlisle  had  of  right,  and  withoat  intern^ 
tion,  enjoyed  a  custom  that  they  should  ente  npit 
the  said  piece  of  land   for  the  purpose  of  boldug 
horse-races  thereon,    and  the    said  freemen  hid, 
during  all  that  time,  used,  &c    Hie  pleas  prooeeded 
to  justify  the  trespass  by  virtue  of  the  custom  in 
the  usqal  manner.    The  next  plea  was  the  saaie.  tl» 
user  of  the  custom  for  forty  years.  The  nextplM«» 
similar  to  the  fir^t  demuned  to,  save  that  the  right 
was  alleged  to  be  in  the  citiieas  of  Carlisle.  Ths  sen 
was  similar  to  the  last  save  that  the  nscr  «w 
alleged  to   be   for   forty  yean.    The  foni  pitsi 
following  were  substantially  the  same  ss  ths  pre- 
ceding, and  one  objection  only  was  mads  to  all  of 
them,   namely,  that  the  custom  alleged  wii  stt 
within  the  Prescription  Act.    Some  short  tiiHij* 
this  custom  was  the  subject  matter  at  damiu 
before  us.    It  was  then  pleaded  as  a  custom  it  am- 
mon  law,  and  we  are  of  opinion  that  it  was  a  gsni  en- 
torn.  The  case  is  reported  in  1  H.  &  C.  729  (lalihf 
7L.T.Rep.N.S.717).    The  present  pleas  hsre  tea 
added  since.    It  is  perfectly  clear  that  siHltia|ti 
as  is  here  set  up  can  only  exist  by  custom.  A  pi* 
of  such  right  to  the  freemen  of  Carlisle  or  tbidtiiM 
of  Carlisle  would  be  void,  such  undeterminitilsii'* 
as  the  freemen  of  a  city  or  the  citizens  of  aci^ti* 
being  themselves  a  corppntion,  are  incapible  of 
being  grantees ;  and  there  is  probably  another  e^ 
tion  to  it  as  not  being  the  le^  subject  o<  giHt,  bst 
only  of  a  licence.    The  question,  theiefots,  KsBf 
comes  to  this :  Assuming  that  the  owner  of  this  dtse 
had  forty-one  yean  before  the  commencement  of  the 
suit,  by  parol,  granted  to  or  conferred  upon  the  f^^ 
men  of  Carlisle  or  the  citizens  of  Carlisle  thit  t^ 
and  that  they  had  during  the  forty  yean  pnnliis 
the  suit  in  fact  exercised  it  as  of  right  and  vithosi 
ntermption,  would  the  operation  of  the  Sod  K^ 
tion  of  the  statute  render  it  absolute  and  indefessibfe. 
notwithstanding  that  the  origin  of  it  ooald  bectesri; 
and  satisfactorily  proved,  and  that  it  began  ihfftlr 
before  the  commencement  of  the  period  of  tketat? 
yean.    It  had  been  long  establiabed  that  tks  MJT- 
ment  of  an  easement,  as  of  right,  for  tw«nty  j«Bt 
was  practically  conclusive  of  a  right  from  Ae  »?• 
of  Richard  I. ;  or,  in  other  words,  of  a  right  ijj^ 
scription,  except  proof  was  given  of  an  imposnWi? 
of  the  existence  of  the  right  from  that  period.   A 
very  common  mode  of  defeating  such  a  right "[ 
proof  of  unity  of  possession  since  the  tinw  of  ftp' 
ntomory.    To  meet  this  the  grant  by  lostdesJ  »» 
invented,  but  in  progress  of  time  adiflcaltyswe 
in  requiring  a  jury  to  find,  upon  thar  oaths,  ihitt 
deed  had  been  executed  whidi  every  onekae»ne»« 
existed.     Hence   the  Prescription  Act^Tbe  1* 
section  of  the  Act  relates  to  pre/its  i  ^ss*(.  •*• 
the  respective  periods  therein  mentioned  u  thiriT 
years  and  sixty  yean.    The  present  case  i«  »» 
alleged  to  be  within  that.  The  pleas  are  all  groamW 
upon    the   2nd   section,    which  onsets    "thst  » 
claim  shall  be  lawfully  made  at  common  Is*  V 
custom,  prescription,  or  grant,  to  any  way  or  s**^ 
ment,  or  to  any  watercoune,  or  the  use  of  snT'"" 
to  be  enjoyed  upon  any  land,  Ac,  •"dsaoh'jV* 
other  matter  shall  have  been  actually  enjaysJ  VfJ 
person  claiming  right  thereto,  witfoat  iaUn'M*'*' 
for  twenty  years,  shall  be  dttfeated  or  destrojed JT 
showing  only  thikt  such  way  or  otiier  mtlt»  •• 
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first  enjoj-od  at  «ny  time  prior  to  such  i>erio(l  of 
tirenty  years ;  and  wheu  such  way  or  other 
matter  should  have  been  so  enjoyed  for  the 
period  of  forty  years,  the  right  thereto  should 
be  deemed  absolute  and  indefeasible,  unless  it 
shall  appear  that  it  was  enjoyed  by  consent  or 
agreement  by  dee<l  or  in  writing."  The  question 
iraddi  has  been  argued  before  us,  and  which  is  the 
true  one,  is,  whether  a  custom  for  the  freemen  or 
citizens  of  Carlisle,  upon  Ascension-day,  to  enter 
upon  another  man's  land  for  the  purpose  of  holding 
horse-races  there,  is  an  easement  within  the  2nd 
section.  To  be  so,  it  must  be  within  the  words 
"  cnstom,  prescription,  or  grant,  to  a  way  or  other 
easement,  or  to  a  water-course,  or  the  use  of  any 
water  to  be  enjoyed  upon  the  land  of  another,"  and 
we  think  it  is  not.  In  the  first  place  we  do  not 
think  this  custom  is  an  easement  at  all.  One  of 
the  earliest  definitions  of  an  easement  with  which 
we  are  acquainted  is  in  the  "Tcrmes  de  la'Ley," 
and  it  is  "  a  privilege  that  one  neighbour  hath  of 
another  by  writing  or  prescription,  without  profit, 
u  a  way  or  sink  through  his  land."  In  this  defi- 
nition custom  is  not  mentioned ;  prescription  is, 
and  that  therefore  seems  to  point  to  a  pri- 
vilege belonging  to  an  individual,  not  a  custom 
which  appertains  to  many  as  a  class.  Again, 
in  Mr.  Gale's  book  on  Easements,  p.  5.  an  ease- 
ment is  defined ;  a  very  great  number  of  authori- 
ties are  collected,  and  it  is  stated  in  the  most 
explicit  terms,  that  to  constitute  nn  casement  there 
must  be  two  tenements,  the  dominant  one  to  which 
the  right  belongs,  and  the  servient  one  upon  which 
the  obligation  is  imposed.  Wo  further  think  that 
the  2nd  section  itself  points  to  a  right  belonging 
to  an  individual  in  respect  of  his  land,  not  to  a 
class,  such  as  freemen  or  citizens  claiming  a  right 
in  gross,  wholly  irrespective  of  land,  for  to  obtain 
the  benefit  conferred  by  the  2nd  section,  it  must 
be  enjoyed  by  a  person  churning  right  thereto  for 
the  full  period  of  twenty  years  or  forty  years.  We 
are  not  aware  of  any  case  or  expression  of  opinion 
by  any  judge  contrary  to  this  view.  But  the  5th 
section  of  the  Act  has  been  relied  on  as  establishing 
it.  This  section  relates  to  pleadings  and  enacts  that 
in  all  pleadings  to  actions  of  trespass  and  other 
pleadings,  wherein  before  the  passing  of  the  Act  it 
would  have  been  necessaiy  to  allege  the  right  to 
have  existed  from  time  immemorial,  it  shall  be 
sufficient  to  allege  the  enjoyment  thereof  as  of  right 
by  the  occupier  of  a  tenement  in  respect  whereof 
the  same  is  claimed,  &c.  It  has  been  said,  that 
this  shows  that  an  easement  within  the  protection 
of  the  statute  must  be  an  easement  belonging  to  a 
dominant  tenement.  We  think  it  affords  an  argu- 
ment and  illustration  as  to  what  the  Legislature 
contemplated,  but  after  what  fell  from  this  court  in 
Welcome  v.  llpton,  6  M.  &  W.  898.  and  in  the  same 
case  6  M.  &  W.  536,  and  the  note  of  the  late 
Mr.  Henry  Willes  in  p.  152  of  the  edition  of  "  Gale 
on  Easements"  edited  by  him,  we  arc  not  prepared 
to  say  that  the  statute  may  not  extend  to  casements 
in  gross;  although  it  is  to  be  observed  that  all 
which  Lord  Wensleydale  says  in  the  last  report  of 
the  case  is,  "  We  might  be  disposed  to  think  that 
the  present  case  (an  alleged  easement  in  gross)  is 
within  the  equity  of  the  statute."  And  he  goes  on 
to  add  that  the  question  was  there  Immaterial.  But 
however  this  may  be,  we  are  of  opinion  that  to  bri  ng  the 
Tight  within  the  term  "easement,"  io  the  2nd 
section,  it  must  be  one  analogous  to  that  of  a  right 
of  way  which  precedes  it,  and  aright  of  watercourse 
which  follows  it,  and  must  be  a  right  of  utility  and 
benefit,  and  not  one  of  mere  recreation  and  amuse- 
ment. In  our  opinion,  therefore,  the  present  alleged 
right  is  not  within  the  language  or  meaning  of  the 
Prescription  Act,  and  we  are  satisfied  that  it  was 
■ever  in  the  contempUtion  of  the  Legislature  who 

[Mao.  Cas.— Vol.  m.] 


framed  it  (Lord  Wensleydale,  5  M.  &  W.  400)  to 
include  within  the  Act  such  customary  rishls  as 
entering  land  to  enjoy  rural  sports,  as  in  Milltchamp 
V.  Johnson,  Willes  Bep.  202,  or  to  dance  upon  a 
green,  as  in  Abbott  v.  Weefy,  1  Levintz,  176 ;  by 
analogy  to  which  we  hold  this  alleged  customary 
right  to  run  horse  races  a  lawful  one  at  common 
law.  What  we  think  contemplated  were  incor- 
poreal  rights  incident  to  and  annexed  to  property 
for  its  more  beneficial  and  profitable  enjoyment, 
not  custom  for  mere  pleasure.  In  our  opinion, 
ther^ore,  the  pleas  demurred  to  are  bad,  and  our 
judgment  is  for  the  pit. 

PiooTT,  B. — At  the  time  of  the  argument  I 
thought  easements  in  gross  were  within  the  2nd 
section,  and  at  that  time  I  thought  this  was  an  ease- 
ment in  gross.  On  further  consideration  I  agree 
with  the  rest  of  the  court  that  this  case  is  not  withia 
the  2nd  section. 

-Poi.u>CK,  C.B. — I  have  only  to  add  to  the  judg.* 
meat  of  my  brother  Martin  a  reference  to  the  case 
of  Hemlint  v.  Shippam,  5  B.  &  C.  221.  Bayley,  J., 
in  giving  the  judgment  of  the  whole  court,  says : 
"  The  '  Termes  de  la  Ley,'  a  book  of  great  antiquity 
and  accuracy,  defines  an  easement  to  be  a  privilege 
that  one  neighbour  hath  of  another  by  charter  or 
prescription  without  profit,  and  it  instances  'as  a 
way  or  sink  through  his  land,  or  such  like.' "  It 
appear*  to  me  that  the  opinion  of  the  whole  court  at 
that  time  was,  that  though  there  may  be  what,  for 
want  of  a  better  expression,  you  may  call  an  ease* 
meot  in  gross — as,  for  instance,  a  right  of  common 
without  land  to  a  man  and  his  hehii — ^yet,  properly 
^peaking,  that  is  a  right  and  not  an  easement ;  bu^ 
an  easement,  according  to  the  legal  notion  of  it, 
necessarily  requires  a  servient  and  a  dominant  tene> 
ment ;  there  must  be  a  claim  in  order  to  be  an  ease- 
ment. There  would  be  a  claim  in  respect  of  some 
tenement.  You  find  in  Kent's  Commentaries  on  the 
American  Law  a  long  note  of  what  is  to  be  found 
collected  on  the  civil  law  of  several  of  the  American 
States,  the  Spanish  law,  the  French  law,  and  the  law 
of  some  other  European  nations ;  but  tiiey  all  hold 
that  a  right  of  that  sort  must  be  connected  appa- 
rently with  some  tenement ;  and  though  it  may  be- 
not  properly  called  an  easement,  it  expresses  what 
the  wing  is  which  is  contained  in  the  name  and  the 
substance,  and  you  call  that  an  easement  which  ia 
not  attached  to  a  tenement,  though  claimed  by  one 
neighbour  from  another. 

,  Jvdgmmt  for  the  pit. 

Pit's  attorney,  O.  Gaptt,  Oray's-inn. 

Deft's  attorneys,  ifomaeg  and  Grai/,  9,  Staple, 
inn. 


Nov.  7  and  FA.  10, 1866. 

LOKOLikKD  I).  AlTOKSWB. 
LOKOLAND  V.  DOUHO. 

Northam  Bridge  and  Roads  Act  (86  Oeo.  8,  e.  94),  sects, 
2,  9,  46,  58 — Exennption  of  county  police  from 
turnpike  toll — Proprietary  bridge  and  road — Deftni- 
turn  of  "  tvmpike  road  and  bridge  " — General  Tarn- 
pike  Act  (8  Geo.  4,  c.  126)— CWnty  Police  Amend- 
ment Act  (8  j-  4  Viet.  c.  88^  «.  1. 

The  words,  "  any  turnpike  road  or  bridge,"  in  sect.  1  oj 
3^4  Vict.  c.  88,  are  not  limited  to  a  ^'tarnpifos 
trust  road  or  bridge,"  or  to  a  road  or  bridge  where  _ 
tolls  are  authorised  to  be  taken  in  respect  of  "  horses  * 
and  carriages  onlg,"  and  therefore  the  exemption,  iit 
that  section,  of  the  county  police  from  toU  empties  to  the 
tolls  which  "the  Northam  Bridge  and  Roads  Company," 
are  by  their  Act  (86  Geo.  8,  c.  94)  authorised  to 
demandandtakefrompertons  passing,  on  foot  or  with 
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Korsa  or  carriages,  jt;.,  over  the  bridge  built  by  the 
said  compani/  across  the  river  Itdien,  at  Northam,  m 
the  county  of  Southampton,  or  through  the.toBgales 
erected  by  the  said  ampaay  on  the  roads  made  and 
maintained  t^  them  leading  to  the  bridge. 
Theae  were  two   actions   broaght   by  the  pit. 
against  ti>e  respective  defts.  to  recorer  ijock  toll 
demaaded  of  and  paid  by  the  pit.  to  each  of  tiie 
above-named  defts.,  and  from  which  he  churned  to  be 
exempt  under  the  following  circomstanoes  set  forth 
in  the  case  stated  by  judge's  order  for  the  opinion  of 
the  Court  of  Ex.  without  pleadings,  and  which 
case  stated  in  substance  as  follows: — ^The  pit.  is 
«  constable  and  superintendent  of  the  Southampton 
county  police,   established  under  the  Police  Acts 
after  mentioned ;  and  the  deft,  in  the  first  of  the 
above-named  actions  is  a  toll-keeper  in  the  service 
of  a  company  called  "  The  Company  of  Proprietors 
of  Northam  Bridge  and  Boads,"  and  appointed  to 
take   toll  from   persons  passing  along  the  bridge 
hereinafter  mentioned ;  and  the  deft,  in  the  other  of 
the  above  actions  is  a  toll-keeper  in  the  service  of 
the  said  company,  and  appointed  to  take  tolls  from 
persons  passing  along  the  road  hereinafter  men- 
tioned. 

In  1796  certain  persons  (Incorporatetl  by  the  above 
name)  obtained  an  Act  of  Parliament  (86  Geo.  3, 
c  94),  enabling  them  to  build  and  maintain  a  bridge 
over  the  river  Itchen,  at  or  near  Norttiiun,  and  to 
make  and  maintain  a  certain  road,  with  a  footway 
by  the  side  thereof  from  Southampton  to  the  end  of 
the  said  bridge,  and  a  certain  other  road  from  the 
«nd  of  the  said  bridge  on  the  opposite  shore. 

By  sect.  2,  the  company  are  directed  to  build,  or 
cause  to  be  built,  a  good  and  substantial  bridge  at, 
near,  or  from  Northam,  over  and  across  the  river 
Itchen  to  the  opposite  shore ;  and  that  after  the  said 
bridge  should  be  built  and  completed,  the  same 
•honld  for  ever  be  and  remain  a  public  bridge,  and 
til  persons,  horses,  cattle  and  carnages  should  have 
free  liberty,  upon  payment  of  the  respective  tolls 
thereunder  mentioned  and  granted,  to  pass  over  the 
same  without  any  hindrance  or  interruption  of  or 
by  any  person  or  persons  whomsoever. 
'  Br  sect  46  certain  tolls  therein  mentioned  may 
be  demanded  and  taken  at  the  several  gates,  toll- 
houses and  toll  bars  to  be  erected  under  and  by 
virtue  of  the  Act.  And  by  sect.  53,  the  roads 
thereby  directed  to  be  made  were  to  be  deemed 
and  taken  to  be  turnpike-roads  within  the  intent 
and  meaning  of  the  13  Geo.  8,  c.  84  (the 
then  General  Turnpike  Act^,  and  of  the  several 
Acts  explaining,  amending,  or  repealing  the  same 
Qr  some  part  or  parts  thereof,  and  that  all  clauses, 
&c.  contained  in  18  Geo.  8,  c.  84,  subject  to  the 
provisions  of  the  said  other  Acts  (except  where 
otherwise  altered  by  this  Act),  should  be  in  force  with 
regard  to  the  roads  included  in  this  Act  as  fully  and 
effectually  to  tH  intents  and  purposes  as  if  this 
Act  (36  Geo.  8,  c  94)  had  been  passed  previous  to 
tiie  18  Geo.  8,  a  84. 

By  8  &  4  Vict  c  88  (Conntv  and  District  Con- 
atables  Act  Amendment  Act),  after  reciting  the 
said  County  ConsUbles  Act  (2  &  8  Vict  c.  93X  it 
was  enacted  by  sect.  1  that  no  toll  should  be  de- 
manded or  taken  on  am/  turnpiJce-road  or  bridge  for 
any  horse  or  police  van,  carriage,  or  cart  passing 
along  such  nnd  or  bridge  in  the  service  of  the 
police  established  under  tiie  jprovisions  of  the  said 
Act  (3  &  8  Vict  c  93X  provided  that  the  constable 
in  charge  of  such  horse,  van,  carriage,  or  cart,  if 
9  not  the  chief  constable,  should  produce  an  order  in 
writing  under  the  hand  of  the  chief  constable,  or 
should  leave  his  address  according  to  the  regulations 
of  the  police  force  at  the  time  of  claiming  the 
exemption. 
After  the  pasting  of  8$  Geo.  3,  c  94,  the  com- 


pany duly  built  the  said  bridge  and  made  the  said 
roads  authorised  to  be  made  by  them,  and  also 
erected  a  tollhouse,  with  a  gate  for  the  collection 
of  tolls  at  the  Southampton  end  of  the  said  bridge, 
and  a  tollhouse  and  bar  at  the  other  extremity  of 
the  said  road. 

On  the  1st  Jan.  18G3,  pit.  so  being  a  constable, 
and  in  charge  of  horse  and  police  cart,  and  in  the 
service  of  the  said  police,  and  having  hit  dreaa 
according  to  the  regulations  of  the  said  police  f  oroe, 
requiring  to  pass  along  the  said  bridge,  rlaimfil 
from  deft,  the  right  to  pass  along  the  bridge  and 
through  the  gate  without  payment  of  any  toll,  but 
deft  demanded  TJrf.  as  such  toll,  which  iJt.  paid 
under  protest,  and  this  action  was  brought  to  recover 
it  back! 

The  case  contained  a  similar  statement  of  a  de- 
mand and  taking  by  deft.  Doling  of  a  toU  of  31 
from  pit  (after  a  like  claim  of  exemption)  aa.  the 
same  day,  on  passing  along  the  road  leading  frooi 
the  end  of  the  said  bridge,  near  Bitteme,  and  leading 
to  Botley  turnpike-gate,  and  through  the  said  Hedge- 
end  gate,  with  the  said  horse  and  police  cart,  &c 

It  is  admitted  by  pit  that  the  amount  of  toU 
demanded  and  paid  in  each  case  is  the  inoper  and 
legal  toll  to  be  paid  in  respect  of  the  said  horse  and 
cart  under  36  Geo.  8,  c.  94,  if  pit  is  not  entitled  to 
the  exemption  claimed. 

The  question  for  the  opinion  of  the  court  is, 
whether  pit,  so  being  such  constable  at  afcseaaid, 
and  having  his  dress  luid  being  in  charge  of  tbeaud 
horse  and  police  cart  in  the  service  of  the  ydjce  at 
aforesaid,  was  exempt  from  paying  the  said  tdl  ia 
passing  along  the  said  bridge,  and  also  in  passiiig 
along  Uie  said  road  and  through  the  said  gate  ? 

Coleridge,  Q.  C.  (with  whom"  was  Pouldai)  fat  the 
pit  in  both  actions.— The  two  cases  rused  the 
question  of  liability  of  the  county  police  to  toS  un 
passing  over  the  bridge  and  over  the  road  req)a- 
tively  mentioned  in  the  case,  and  might  be  argued 
together.  (He  here  read  and  commented  on  sects. 
2,  8,  9,  21,  46  and  48  of  the  Act  of  36  Geo.  8,  c.  94, 
incorporating  the  Northam  Bridge  and  Boads  Cooh 
pony,  and  then  proceeded  as  follows :)  By  sect  SS 
of  Uie  Act  the  roads  to  be  made  under  the  Act  were 
"to  be  deemed  and  taken  to  be  tumpihe-rooA 
within  the  meaning  of  the  then  General  Tura- 
pike  Act,  13  Geo.  3,  c.  84,  and  of  the  ^Acts 
explaining,  amending,  or  repealing  the  same ;"  and 
by  sect  1  of  3  &  4  Vict  c  88  (the  County  PoBce 
Amendment  Act),  "  no  toll  was  to  be  demaioded  9 
taken  on  arty  turnpike-road  or  bridge  for  any  horse,  <• 
police  van,  carriage,  or  cart  in  the  service  of  the 
police  established  under  the  provisions  of  the  Coonty 
ConsUbles  Act,  2  &  8  Vict  c.  93,  provided,"  ic,  st 
was  set  forth  in  the  case.  Therefore  eveiy  crragr 
or  horse  in  the  service  of  the  police  pasting  <n9 
either  this  bridge  or  road  was  exempt  from  tafl. 
The  ratio  decidendi  of  the  Barons  of  the  Ex.  ia 
ITie  Northam  Bridge  and  Jioads  Coeipan/  T.  Tie  Xn- 
tha  and  South-  Western  Railway  Cbu^kny,  6  M.  &  W. 
428 ;  9  L.  J.,  N.  S.,  165,  Ex.,  appUed  strictly  het^ 
and  the  matter  was  res  judicata.  As  was  th^  tsid, 
"  A  turnpike-road  was  a  road  on  or  across  whi^ 
there  were  turnpike-gates ;"  and  though  the  brid^ 
only  was  before  the  court  in  that  case,  the  saat 
reasoning  applied  exactly  to  the  road. 

Lush,  Q.  C.  (with  him  C.  Pollock'),  contra,  for  the 
defU.— The  case  cited  from  6  M.  &  W.  decsM 
only  that  the  Northam-rood  was  a  "  turnpike  nad* 
within  the  meaning  of  the  London  and  Soaih- 
Westem  Railway  Act  But  the  expressioa  "  tnra- 
pike  road  "  admitted  of  various  meanings.  In  Ikt 
present  case  it  was  used  in  the  sense  given  to  itia 
the  general  Turnpike  Acts,  which  was  anothir  aai 
different  one  from  that  in  which  it  was  naed  te  Ifc* 
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Railway  Acts  in  the  case  in  6  M.  &  W.  This  vas  a 
pnprietary  bridge  and  road,  made  by  a  joint-stock 
company  out  of  jHirate  fnnds,  and  all  the  profits 
went  into  their  own  pockets,  and  were  not  received 
in  trust  for  the  benefit  of  the  public.  The  18  Cieo. 
i,  c  84,  was  repealed  by  8  Gleo.  4,  c.  12C,  which 
contuned  a  list  of  exemptions  clearly  not  applying 
to  this  road,  because  the  4  Geo.  4,  c.  95  (explaining 
and  amending  the  general  Act  of  8  Geo.  4,  c.  126), 
in  sect.  90,  said  that  nothing  in  the  8  Geo.  4,  c.  12G 
should  extend  "to  anyroad  not  under  tht  cart  and 
nanagematt  of  tnateet  or  commitsioners."  Now,  Mm 
road  was  not  a  "  trust "  road,  and  so  the  exemp- 
tion cUuDied  did  not  apply  to  it.  The  exemption 
of  the  police  must  be  ranked  with  the  general 
exemptions  in  the  general  Turnpike  Act.  Had  the 
legislature  meant  it  to  apply  to  roads  not  operated 
on  by  the  general  Act,  it  would  hare  been  made 
complete.  Now  here,  a  policeman  going  on  foot  with 
a  prisoner  must  pay.  So  also,  if  the  ran  were  drawn 
by  an  ass  or  mule,  the  exemption  applying  only  to 
going  on  honebadi,  or  with  a  van  drawn  by  hortu. 
Under  the  general  Act  (8  Geo.  4,  c.  12C),  a 
constable  taking  a  prisoner  under  a  warrant 
to  gaol,  or  returning  therefrom,  was  exempt,  but  was 
not  so  in  going  to  fetch  a  prisoner,  and  that  omis- 
sion was  remedied  by  the  Police  Act,  3  &  4  Vict.  c. 
88,  which  extended  the  txemption  only,  and  not  the 
roads,  or  tAt  area  over  wliich  exemption  was  to  be 
claimed.  Again  the  company's  Act  contained  no 
daosR  freeing  persons  for  twtnty-four  hoars  after 
once  paying,  as  in  the  TumiHke  Acts,  which  was 
another  distinction  operating  on  the  question  of 
-exemption.  In  a  similar  case  of  Ex  parte  Fraser, 
Reg.  V.  Thombiay  -and  others  (see  L.  T.  Agenda, 
Jan.  18,  1802,  and  s.  c.  nam.  Hornby  v.  Fraatr, 
f eb.  22),  in  which  toll  was  taken  for  a  police 
van  passing  over  Gainsborongh-bridge,  the  Q.  B. 
^sdopted  the  view  here  nrged,  and  held  that 
the  8  &  4  Vict  c.  88  did  not  apply.  [Oiiakmbll,  B. 
referred  to  Rtx  v.  Tntttiu  of  tkt  Great  Dover-Street 
road,  6  A.  &  £.  602  ;  G  L.  J.,  N.  S.,  88,  Q.  B.] 

Cur.  adv.  vtdt. 

FA.  10. — Ckanmbll,  B.  now  delivered  the  con- 
-sidered  judgment  of  the  Court  (Pollock,  C.B., 
Bramwell,  Cfaannell  and  Pigott,  BB.)— The  ques- 
tion in  this  case  is  whether,  under  the  circumstances 
stated,  and  having  regard  to  the  sections  of  the  Act 
-of  Parliament  set  out  in  the  case,  tho  pit.  was  liable 
to  pay  toll  for  passing  over  Northam-bridge,  the 
bridge  mentioned  in  the  special  case.  Tlic  toll  was 
demanded  under  the  provisions  of  the  86  Geo.  8, 
c  94,  and  would  be  payable  by  the  deft.,  unless  he 
is  exempted  by  the  Ist  section  of  the  8  &  4  Vict, 
c  ii.  The  case  seems  to  ns  to  turn  on  the  question 
wheUier  tiie  bridge  mentioned  in  the  case  was 
a  "turnpike  bridge"  within  the  meaning  of  the 
1st  section  of  the  Act  last  referred  to.  If  so, 
the  pit.,  under  the  circumstances  stated  in  the  case, 
comes  sufficiently  within  the  other  provisions  of 
that  section,  and  is  entitled  to  the  exemption 
claimed,  tt  was  argued,  on  the  part  of  the  deft, 
that  the  words  "  tuminke  bridge  "  apply  only  to  a 
"  turnpike  trust  bridge,"  and  that  Nurtham-bridgc 
is  not  a  trust  bridge ;  that  the  company  of  pro- 
prietors are  owners  of  property  in  their  own  right, 
bound  ind^d  to  allow  the  public  to  pass  over  the 
bridge  on  payment  of  toll,  where  not  entitled  to 
•«xeniption,  bnt  that  the  company  in  no  case  receive 
the  tolls  as  in  tmat  for  the  public.  It  wns  further 
MU^ed  that  tho  words  referred  to,  namely,  "  tum- 
■fike  bridge,"  apply  only  to  a  bridge  where  tolls  are 
taken  in  respect  of  horses  and  carriages  only.  We 
itee  no  reason  for  so  limiting  the  construction  to  be 
•laced  on  the  words  of  that  section.  It  is  clear,  we 
'liink,  from  the  2nd,  7th,  Qth,  and  46th  sections  of 
'ihe  36  Geo.  3,  that  a  toll  is  authorised  to  be  taken 


at  the  bridge,  and  though  the  5Srd  section  of  that 
Act  only  in  terms  applies  to  roads  (for  the  purpose 
of  bringing  roads  within  the  operation  of  the 
General  Turnpike  Act),  we  think  the  bridge  erected 
by  the  company  of  proprietors  of  the  Northam- 
bridge  roads,  at  which  the  company  are  entitled  to 
take  toll,  subject  to  such  exemption  as  may  be  pro- 
vided for,  is  a  "  tompike  bridge "  within  the  1st 
section  of  8  &  4  Vict.  c.  88.  We  see  no  ground  for 
limiting  the  very  general  words  of  that  which  speaks 
of  any  "turnpike  bridge,"  to  a  "turnpike  trtat, 
bridge,"  as  contended  for  in  the  argument,  or  to  a 
bridge  at  which  tolls  are  authorised  to  be  taken  in 
respect  of  horses  and  carriages  only,  and  not,  as  by 
the  4Gth  section  of  the  36  Geo.  3,  for  persons  as  well 
as  for  a  horse  or  carriage.  So  to  limit  the  operation  of 
the  1st  section  of  the  8  &  4  Vict  c.  88,  would  bo, 
we  think,  to  do  violence  to  the  plain  language  of  the 
Act  of  Parliament.  Our  judgment  must  be  for  the 
pit  to  enter  a  verdict  for  him  for  40«.  and  costs  of  suit. 

Judgment  for  pit. 

LOKOLABD    V.  DOUVO. 

The  question  in  this  case  is  substantially  the  samo 
as  in  the  last  The  toll  claimed  is  for  passing 
through  a  toU^te  on  the  road,  and  not  over  tho 
bridge.  We  think  that  tho  exemption  equally 
applies  here,  and  we  give  judgment  for  the  pit. 

Judgment  for  pit. 

Attorney  for  pit  (in  both  actions),  T.  WeataJl,  9, 
Gray's-inn-square. 

Attorneys  for  defts.,  Rickardt  and  WaBxr,  29, 
Lincoln's-inn-flelds. 


ilonday,  May  I,  ISCo. 

Ibbotsox  r.  Feat. 

Game — Atoning  proprietor$ — Action  by  one  proprietor 
against  the  other  for  frighttning  aaay  his  game — 
Alluring  game  from  anothei's  tand — Pleading — De- 
murrer. 

A  person  is  not  justified  tn  firing  off  rockets  and  making 
other  noises  upon  his  own  land,  adjoining  and  close  to 
the  land  of  another,  with  intent  to  drive  and  frig/ilen 
away  Ihe  game  from  off  that  other's  land,  but  is  liable 
to  an  action  for  so  doing. 

And  in  an  action  by  A.  for  damage  by  reason  of  his 
grouse  and  other  game  having  been  so  frightened 
and  diiven  away  by  B.,  a  plea  to  the  effect 
that  A.,  in  the  ,first  instance,  "fraudulently  and 
terongfuily,  and  with  intent  to  lure  and  entice  the 
S€ud  grouse  from  B.'s  land  on  to  his  otrn,  laid 
and  (meed  on  his  own  land  near  to  the  land  of  B. 
quantities  of  corn  and  other  substances  on  which 
grouse  feed,  and  thereby  lured  and  enticed  the  said 
grouse  from  B.'s  land  on  to  his  own,  and  was  about  so 
to  lure  and  entice  other  grouse  from  B's  land  and  to 
shoot  them  ;  wherefore  B.,  in  order  to  prevent  A.  from 
shooting  the  grouse  so  lured,  frc-,  and  from  luring,  ^v. 
other  grouse,  committed  the  said  grievances,  (ff..,  doing 
no  more,  j'c,"  is  a  bad  plea  and  no  defence  to  the 
action  : 

So  held,  on  demurrer,  by  the  Court  of  Ex.  {Pollod;,  C.  B., 
Martin,  Bramwell  and  Pigott,  BB.) 

By  Martin,  B. — That  the  principle  of  Oarrington  v, 
Taylor,  11  East,  ill,  decided  the  present  case. 

By  Dramwdl,  B. — That,  without  any  reference  to  pro- 
priety or  neighbourly  conduct,  there  was  nothing  in 
point  of  law  to  prevent  A.  from  doing  that  whim  the 
plea  said  he  had  done. 
Declaration — First  count : 
That  Ijefore  and  at  the  time  of  committing  the  grievances, 

fta,  pk.  was  sod  stUl  is  poswraod  of  certain  land  at,  &&,  yet 
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doft  well  knowing  the  premlsea,  on  divers  days,  &C.,  nnlmw- 
fully  and  with  Intent  to  drive  and  frlKbten  away  grooBe  and 
other  game  then  lawfully  being  in  and  upon  the  said  land  of 
pit.  from  and  off  and  away  from  the  said  land  of  pit  to 
certain  other  lands,  and  to  prevent  plL  from  hunting,  shoot- 
ing. kUIing  and  taking  the  said  game  on  his  said  land,  fired, 
exploded  and  projected,  and  caused  to  be  flred,  &c.,  certain 
oReusive  and  injurious,  nozions,  terrifying  and  dangerons 
rocketa,  fireworks,  mintlea,  projectile*  and  combustibles,  and 
made  and  caused  to  be  made  divers  loud,  jarring,  annoying 
and  disturbing  noises  close  to  and  or«r  the  said  land  of  pit. 
•o  as  to  be,  and  the  same  were,  a  nuisance  and  a  grievous 
disturbance  to  pit  in  his  lawful  and  quiet  occupation  and 
enjoyment  thereof.  And  thereby  also  pit  s  horses  and  cattle, 
which  were  then  lawfully  in  and  upon  the  said  land  of  pit, 
irers  then  greatly  alarmed,  territied  and  rendered  wild, 
immaiiageabTe  and  furious,  and  impelled  to  run  and  rush 
Tiolently  in  and  about  and  over  the  said  land  of  pit  and  into 
certain  bogs  and  quagmires  therein  and  against  and  over  the 
walla,  banks  and  fences  of  the  said  land  of  pit,  and  to  break 
down  and  destroy  such  walla,  banks  and  fences  of  pit,  and  to 
escape  out  of  the  said  land  of  pit,  and  to  go  at  large,  and  by 
reason  of  the  premises  the  said  horses  and  cattle  sustained 
great  injury  and  damage,  and  became  and  were  rendered 
wild,  dangerous  and  unmanageable,  and  thereby  aiao  divers 
lar^o  numbers  of  grouse  and  other  game,  then  lawfully  being 
in  and  upon  the  said  land,  were  scared,  frightened  and  driven 
oil  and  away  from  the  said  land  of  pit,  which  otherwise  pit 
might  and  would  have  shot  hunted,  killed  and  uken.  and  pit 
was  otherwise  also  greatly  disturbed  and  damnided  in  the 
lawful  oocnpatlou  of  his  said  land. 

Plea  2: 

To  so  much  of  the  first  count  as  relates  to  the  said  groaae, 
that  before  and  St,  tc,  hlsgrace  the  Duke  of  Butland  was  seised 
In  fee  of  certain  lands  abntthig  on  and  next  adjoining  to  the 
•aid  Und  of  pit  In  the  dnt  coimt  mentioned,  and  waa  entitled 
to  the  exclusive  right  of  shooting,  klUing  and  taking  grouse  on 
bis  said  lands,  and  the  said  duke  before,  ftc.-had  gone  to 
great  expense  in  getting  up  and  preserving  great  numbers  of 
grouse  on  his  said  lands,  as  pit  well  knew,  and  that  just  before 
the  committing  of  the  said  supposed  grievances  pit  fraudu- 
lently and  wrongfully,  and  wltb  intent  to  lure  and  entice  the 
■aid  grouse  away  from  the  said  lands  of  the  said  duke 
on  to  the  said  land  of  pit,  and  to  obtain  for  himself  the 
beueflt  of  the  said  expense  so  incurred  by  the  said  duke 
as  aforesaid,  laid  and  placed  on  the  said  land  of  pit 
near  to  the  lands  of  tbt  said  duke,  quantities  of  com  and 
other  substances  on  which  grouse  feed,  and  thereby  then 
lured  and  enticed  the  said  grouse  in  the  llrst  count  men- 
tioned, and  was  about  to  lure  and  entice  other  grouse  away 
from  and  out  of  the  said  lands  of  the  said  duke  on  to  the  said 
land  Of  pit,  and  was  then  and  there  about  to  shoot  and  kill  the 
the  said  groose,  wherefore  the  deft,  aa  the  servant  of  the  said 
duke,  and  by  his  command,  in  order  topmat  pH.  from  iSooling 
and  kHUiti/  the  taidgrotae  to  hmdandmticei  a»  t^oretaid^  cmd/rom 
luring  and  enticing  the  Maid  other  grouee  a»  nfiirt$aid,  committed 
the  said  grievances  in  this  plea  pleaded  to,  doing  no  more  than 
was  necessary  for  the  purpose  aforesaid. 

Oemnirer  and  joinder  in  demurrer  to  plea  2. 

Plt.'»  iwiiita : — 1.  That  while  the  grouse  were  on 
plt.'s  land  pit.  had  an  interest  therein,  and  deft, 
none,  and  deft,  had  no  right  to  drive  them  off  plt.'s 
land,  and  thereby  to  prevent  other  grouse  from 
fiominj;  on.  2.  That  pit.  had  a  right  to  entice  grouse 
to  bis  land ;  and  whether  he  had  or  not,  such  act  of 

et.  wotdd  not  justify  deft,  in  driving  grouse  off  plt.'g 
nd  and  preTenting  other  grouse  from  coming  on. 
8.  That  the  facts  disclosed  in  plea  2  show  no  light  or 
title  in  the  deft,  to  commit  the  grievances  com- 
plained of. 

Deft's  points : — 1.  That  the  first  count  does  not 
■how  any  cause  of  action.  2.  That  pit.  by  the 
demurrer  admitting  that  he  had  had  recourse  to  un- 
fair means  for  the  purpose  of  enticing  the  grouse 
from  off  the  land  of  the  Duke  of  Rutland,  deft,  was 
justified  in  resorting  to  the  measures  complained  of. 
8.  That  the  demurrer  admits  that  the  matters  com- 
plained of  were  done  for  the  purpose,  amongst 
other  things,  of  preventing  pit.  from  enticing  grouse 
from  the  duke's  lands,  and  that  no  more  was  done 
than  was  necessary  for  that  purpose,  and  that  deft, 
was  juatifled  in  taking  measures  to  prevent  grouse 
leaving  the  duke's  lands  by  pit's  procurement,  not- 
.  withstanding  that  the  effect  of  such  measures  was 
to  drive  off  grouse  from  the  plt.'s  land. 

Baglit,  for  pit.,  in  support  of  the  demurrer.— This 
case  raised  the  question  whether  A.,  having  a  quali- 
fied property  in  game  on  his  own  land,  another  man 
3.  had  a  right  to  disturb  and  frighten  away  that 


game  by  discharging  rockets  and  other  proj«ctik> 
on  his  own  land  adjoining  that  of  A.  Tbe  pl«t 
afforded  no  answer  or  justification.  It  wai  pleaded 
to  so  much  only  of  the  declaration  as  idated  to  tl» 
grouse.  The  acts  done  by  deft  caoaed  cotiis 
damage  to  pit.  [BsiuiwEix,  B. — The  merely  nod. 
ing  up  a  rocket  is  not  actionable,  it  is  the  come. 
quential  damage.]  Just  so ;  pit.  had  a  quliiled 
property  In  the  grouse  whilst  they  were  oo  hit  Unl, 
[Mabtik,  B.— Did  not  the  pit  allure  the  gram 
from  the  deft's  land  in  the  first  uistanoe?]  Vst 
was  a  lawful  act  Every  one  who  sets  np  a  praem 
does  so.  [Pollock,  C.  B.— It  may  be  lawful,  bat 
decidedly  it  is  an  unneighbonriy  act  Hum, 
B. — What  is  the  distinction  between  thit  aid 
frightening  them  away  ?]  The  two  tlunp  vat 
very  distinguishable.  Take  the  case  ti  mi 
schools :  to  entice  scholars  from  the  one  idiixl 
to  the  other  by  cakes  and  sugarplimu,  ««dd 
be  lawful;  but  to  prevent  them  from  piiaf 
to  school  by  firing  a  gun  would  be  unUvfni:  (« 
per  Holt,  C.  J.,  A'eeWs  v.  BiekmogiU,  Holfi  iif. 
14-19 ;  S  Salk.  9 ;  11  East,  578.  note  o.)  AjM 
from  the  question  of  propriety  or  neighbouri;  «»- 
duct,  it  was  a  perfectly  lawful  act,  and  not  jro- 
hibited  by  any  statute,  to  allure  gfouse  from  oths 
lands  to  one's  own,  but  deft,  bad  no  riglit  * 
frighten  them  away  from  the  pit's  land  u  be  U 
done.  KtMe  v.  Bichtringill  (ubi  np.),  ai  Cir- 
riagtcm  v.  Taghr,  11  East,  671,  which  wat  taj 
similar  to  the  present  case,  showed  that  u  acta 
on  the  case  lay  for  discharging  guns  near  a  dan; 
pond,  with  design  to  damage  the  owner  bj  In^M- 
ing  away  the  wildfowl  resorting  thercta  [Baa- 
WELL,  B.— AVhat  the  deft  did  here  wu  notdooeit 
order  to  get  ibo  game  back  again.  Heahralldt 
that,  or  prevent  them  from  migrating  to  plt'i  lud 
by  feeding  them  better,  and  by  adding  to  the  atln^ 
tions  and  allurements  on  his  own  land.]  Bat 
was  no  distinction  between  the  present  ca  ui 
ReadY.  Edwards,  11  L.  T.  Bep.  N.  &  811;  »LJ- 
81,  C.  P. ;  17  C.  B.,  N.  S.  246,  where  a  una  « 
held  liable  for  damage  done  by  his  dog  to  p«ia 
pit's  preserve,  deft  knowing  the  dog's  i»opnsT 
to  hunt  on  his  own  account,  and  allowii^  >>  ^ 
at  Urge,  and  here,  where  deft,  delibentd;  mi 
noises  to  frighten  away  the  game.  The  nifliiiHitt* 
grouse  left  the  duke's  lands  he  ceaaedtobtTCi^ 
property,  right,  or  interest  in  them.  It  wsa  '»*''«'' 
to  go  into  all  the  cases  showing  a  man'a  qgalilM 
possessory  property  Jn  game  wliUst  it  wu  on  w 
own  land — a  right  recognised  by  the  LegiaWf- 
The  following  would  be  sufficient : 
iSuffon  V.  Moodg,  1  Ld.  Bavm.  250; 
Riga  v.  Lard  LoiadaU,  11  Ex.  654 ;  25  L  J;  'r 
Ex.:  s.  c  in  error,  1  H.  4  N.  9J»;MI-- 
196,  Ex.;  ,  , 

Bhilei  V.  Him*.  5  L.  T.  Ben  N.  a"5»;  «!-■ 
151,  C.  P.';  12  C.  B.,  N.  8.,  601 ;  a  t  ■«  ,e" 
7  L.  T.  Kep.  N.  8.  798  and  8S4;  «  L  J  1«. 
0.  P. ;  18  C.  B.,  K.  S.,  844.  ^  , , 

[Pollock,  C.  J.  refers  to  Seg.  v.  iVoff,  4  £*» 
860 ;  24  L.  J.  113,  M.  C]  HU  three  pointi  v« 
first,  plt.'s  qualified  possessory  property  in  ^ 
grouse;  secondly,  deft.'s  unlawfiU  act  doae  »i° 
intent  to  frighten  the  grouse  away ;  thiidlji  tj^ 
there  was  nothing  unlawful  in  pit's  alhrinf  w 
grouse  to  his  own  land. 

Will,  (with  whom  waa  Zi«*,Q.C.),fordeft.i»«9- 
port  of  the  plea,  would  adopt  great  part  of  ""Jl 
ment  tsontra,  because  it  was  Us  own.  It  »«•  •  *' 
case.  The  more  successfully  pit  showed  t**"  ^ 
was  a  valuable  property,  the  dearer  wu  it  tat(  l» 
was  himself  in  the  wrong  in  taking  the  '■•"•" 
obtain  it  which  the  plea  showed  •«  ■""  "Je 
Means,  lawful  in  themsdves,  did  not  remun  n^ 
taken  with  intent  to  injure  and  annoy  •  **1 
hour.    Holt,  C.J,  in  the  case  cited,  said  :«SaH* 
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deft,  had  ihot  on  his  own  ground  :  if  he  had  occasion 
to  shoot,  that  ironid  be  one  thing ;  but  to  shoot  on 
porpose  to  damage  the  pit  is  another  thing,  and 
•■■wrong:"  (U  East,  574.)  So  herc»  putting  the 
com,  tic.,  and  thereby  enticing  away  deft.'s  game, 
was  a  wrong  and  damage  to  deft.  The  words, 
-"♦in  order  to  prevent  pit.  from  shooting  the  said 
grouse,"  &c,  were  sufficient  to  save  the  plea.  In 
•order  to  prevent  plt.'s  attack  on  def  L's  possessory 
property,  and  to  protect  that  possessory  property, 
deft,  fired  off  guns,  &c.,  on  his  own  land,  as  he  had 
a  right  to  do.  The  firing  on  the  highway  to 
frightea  the  schoolboys  would  he  a  nuisance, 
and  wu  distinguishable.  Pit  was  the  first 
-TTTong-doer,  for  he  must  be  taken  to  have  done 
-what  he  did,  as  stated  in  the  plea,  with 
express  intent  to  injure  and  annoy  nis  neigh- 
bour, which  falls  within  the  dicttim  of  Holt,  C.  J. 
(11  East,  574.)  He  thereby  attacked  and  injured 
def t's  possessory  rights,  and  so  deft,  was  justified  in 
|>ratecting  his  own  rights  from  injury,  and  prevent- 
ing the  grouse  on  his  land  from  passing  across  the 
iwundary  between  it  and  plt.'s  land.  [Martik,  B. — 
On  the  pleadings,  it  must  be  admitted  that  deft.'s 
intent  was  to  frighten  and  drive  aivay  the  grouse 
■which  were  already  on  the  pit's  land.  But,  in 
■truth,  the  case  cannot  be  distinguished  from  Car- 
riajton  v.  Taghr.'X  Then  it  was  alleged  to  be  an 
injury  to  the  plt/s  trade.  There  was  no  such  allega- 
■tion  hen,  which  was  necessary  before  that  case 
could  apply. 

PoLiocK,  C.  B.— Wu  are  oil  of  opinion  that  in 
this  case  the  declaration  is  good,  and  that  the  plea 
is  bad.  The  declaration  complains  of  an  act  being 
done  which  is  apparently  injurious,  and  done  for  the 
purpose  which  is  attributed  to  the  deft  in  the  decU- 
lation ;  and  supposing  there  had  been  no  plea  pleadtxl, 
the  declaration  would  be  good.  But  then  the  deft  by 
his  plea  says,  "  You  have  done  me  some  wrong,  and 
I  have  been  endeavouring  to  redress  that  wrong  by 
doing  some  wrong  to  vou."  I  think,  generally 
speaking  (if  there  is  such  a  thing  as  a  general  pro- 
position), it  may  be  laid  down  that  yon  cannot  do 
that  it  a  man  attacks  you  by  force,  yon  may 
defend  yourself  by  force ;  but  you  cannot  commit 
some  other^rrong  of  a  totally  diffwent  character, 
hy  way  of  repairing  or  avoiding  the  consequences  of 
tbe  wrong  that  has  been  done  to  yon.  You  most 
seek  redress  for  that  wrong  in  a  lawful  and  proper 
v«y.  As  my  brother  Bramwell  suggests,  if  a  man 
horsewhips  you,  you  cannot  libel  him;  or  if  he 
libels  you,  you  cannot  justify  the  horsewhipping 
tiim  to  prevent  him  doing  it  again.  On  tbese 
;roDnds  it  appears  to  me  th^  the  declaration  being 
<ood  and  the  plea  bod,  the  pit  is  entitled  to  our 
iudgment. 

Mastik,  B. — I  think  the  principle  of  the  case  of 
Vearrimfton  v.  T(yhr,  11  East,  671,  decides  this 
:ase. 

BRAirwsLL,  B. — I  also  am  of  opinion  that  the 
>lt.  is  entitled  to  our  judgment  The  declaration 
ppears  to  me  to  be  clearly  good.  It  alleges  that 
he  nit.,  being  the  owner  of  certain  land,  the  deft. 
well  knowing  the  premises,  on  divers  days  and 
imes,"  and  so  forth,  "  unlawfully  and  with  intent 
}  driTe  and  frighten  away  the  grouse  and  other 
ame  then  lawf  lUly  being  on  and  upon  the  said  land 
f  the  pit.  from  and  off  and  away  from  the  said 
md  of  the  pit.  to  certain  other  lands,  and  to  prevent 
le  pit.  from  hunting,  shooting,"  and  so  on,  ''  fired 
>clcets  and  mode  a  noise,  &c."  The  deft,  pleads  a 
[ea  ■which  admits  the  declaration  to  bo  true,  and 
ten  sets  np  the  right  to  do  the  tlung  complained  of 
T  the  purpose  which  the  declaration  attributes  to 
le  deft.,  that  is,  to  do  the  act  for  the  purpose  of 


frightening  away  the  game.  What  is  the  reason 
given  7  The  reason  given  is  this,  "  That  the  game 
which  I  frightened  away  was  game  which  you, 
wibolly  or  partially,  got  from  off  the  Duke  of  Rut- 
land's land — say  the  def  t's  land— he  having  attracted 
it  there  by  providing  food  for  it,  or  taking  care  of 
it,  and  then  you  improperly  attempted  to  get  it  on 
your  land  by  putting  some  grain  there.  "Then,  in 
order  that  you  may  not  shoot  the  game  which  yoa 
have  so  attracted,  and  in  order  that  you  may  have  no 
inducement  to  go  on  with  such  conduct" — ^f or  that  is 
the  only  meaning,  for  preventing  him  from  "  alluring 
the  grouse  aforesaid," — "in  order  that  you  should  be 
without  inducement  for  such  acts  as  that,  I  did  the 
thing  complained  of."  It  appears  to  me  clearly 
that  that  is  a  bod  plea,  bccausie  I  see  nothing  in 
point  of  law  to  prevent  the  pit  from  doing  that 
which  the  plea  says  he  has  done.  I  say,  in  point  of 
law,  if  there  is  anything  wrong  in  it  that  will  be  the 
subject-matter  of  an  action ;  but  >'  there  is  no  ■wrong, 
how  can  there  be  a  justification  ?  Xo  one  can  pre- 
tend  for  a  moment  that  any  action  iwuld  lie  at  the 
suit  of  the  duke  against  the  pit.  The  truth  is  this, 
without  saying  anything  as  to  the  propriety  of  such 
conduct  as  this  between  gentlemen  and  neighbours, 
about  which  I  say  nothing,  because  I  do  no  not 
know  what  the  facts  are — without  saying  anything 
about  that — the  true  remedy,  I  take  it,  where  a  per- 
son knows  game  is  attracted  away  from  his  land,  is 
to  offer  them  stronger  inducements  to  remun  where 
they  are.  It  is  really  like  the  case  I  mentioned  in 
the  course  of  the  argument  of  Chatemon  v.  Ridmrcb 
(Ex.  Ch.,  2  H.  &  N.  108 ;  26  L.  J.  393,  Ex. ;  s.  c.  in 
the  H.  of  L.  7  H.  of  L.  Cas.  349 ;  29  L.  J.  81,  Ex.), 
where,  if  a  man  has  the  misfortune  to  lose  his 
spring  by  another's  digging  a  well,  the  proper  remedy 
is  for  bun  to  dig  a  still  deeper  well. 

FiooTT,  B.— I  am  of  the  same  opinion. 

Judgment  for  pit. 

Pit's  attorneys,  Burt   and  Stevens,  10,  South- 
square,  Gray's-inn. 

Deft's   attorneys,  £yn  and   Lawson,   1,  John- 
street  Bedford-row. 


COUBT  OF  aUKBN'S  BENCH. 

Reportod  by  JoHii  Thoiifsox  wmI  T.  \f.  Sxvmnt,  Esqrt., 
Itanlsten-itt-Liir. 

Fridat/,  Feb.  8,  18C5. 

ToMLiKS  (app^  V.  NoiSANOB  Removal  Comuitte* 
OF  Great  Stanjiobe  (rcsps.) 

NuitoMce* Removal  Act — Ou>ner  not  abattnq^  nuhance 
pursuant  to  order  of  justices — 18  ff  19  \ict.  e.  121, 
St.  13,  14. 

An  order  to  aUite  a  nuisance  hy  removing  offensive 
privies,  ^v.,  was  directed  to  "the  owner  or  to  the 
Nuisance  Removal  Committee,"  the  owner  beiny 
directed  to  remove  the  same  within  seven  days,  and  if 
such  order  wen  not  complied  with,  the  committee  rvera 
authorised  and  required  to  enter  and  remove  it.  The 
seven  thus  elcqtsed,  and  neither  the  owner  nor  committee 
removed  the  nuisance : 

Held,  that  the  justices  hadpotoer  to  fine  the  owner,  under 
sect.  U,for  disobedience  of  the  order,  notwithstanding 
that  it  was  addressed  to  the  nuisance  committee  a$ 
well  as  to  the  owner. 

This  is  a  case  stated  for  the  opinion  of  the  Court 
of  Q.  B.,  pursuant  to  the  provisions  of  the  Act 
20  &  21  Vict  c.  43,  entitled,  "  An  Act  to  improve 
the  Administration  of  the  Law  as  respects  Sum- 
mary Proceedings." 

The  app.  is  the  owner  of  a  plot  of  land  at  Great 
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Stanmorc,  Middlesex,  on  which  he  hoa  erected 
twenty-two  cottages,  and  for  the  accommodation  of 
the  occupiers  of  tliem  tias  erected  seren  privies,  so 
constructed  tliat  the  soil  is  intended  to  be  conreyed 
into  a  drain  which  passes  under  the  premises  and 
enters  the  adjoining  close  of  land  belonging  to  other 
owners. 

The  Nuisance  Removal  Committee  appointed 
under  the  Nuisance  Removal  Acts  1835  and  1860, 
on  the  9th  Aug.  last,  gave  the  app.  notice  that  there 
existed  the  following  nuisance,  namely : 

Seren  privies  erected  olosa  together  in  tbe  rear  of  the 
cottages,  Deing  distant  only  Are  jranb  from  them :  that  two 
of  the  privlei  were  locked  up;  that  they  are  over  an  open 
ditch  or  sewer,  and  are  overflowlog  with  soil;  the  Bmell 
arising  from  the  Bnme  ia  of  the  moflt  ofTensive  kind  and  Ukely 
to  create  fever,  tliere  Ijaing  upwards  of  ninety  Individuals 
inhabiting  the  cottages,  and  no  dnst-bin  for  their  use.  And 
further,  tnat  after  tbe  expiration  of  seven  days  the  committee 
would  cMue  the  tmth  of  the  said  complaint  to  be  ascer- 
tained by  an  inspection,  and  if  the  nnlsanoe  should  be  stUI 
existing,  or,  if  removed  or  discontinued,  lie  likely  to  be 
repeated,  proceedings  would  be  adopted  against  liiia  under 
tbe  Act 

On  the  21tb*  Aug.  last  the  app.  appeared  before 
two  of  Her  Majesty's  justices  of  the  peace  for  the 
•aid  county,  to  answer  the  complaint  of  the  said 
nuisance  committee,  who,  after  hearing  the  evidence 
of  a  medical  man  and  proof  being  given  of  the  app. 
having  erected  seven  of  these  cottages  within  the  last 
two  years,  now  occupied  by  forty-ooe  people, 
without  inoviding  sufficient  accommodation  for 
them  or  for  the  other  cottages  which  bad  been  built 
■ome  years,  as  also  other  witnesses,  made  an  order 
of  which  the  ft^owing  is  a  copy  : 

To  the  owners  of  the  aeverml  cottages  ooeapied  by,  Ao,  and 
of  one  nnoooopied  sitnate  at  the  bottom  of  Stanmore-hili,  in 
the  parish  of  Great  Statunore,  in  the  county  of  Middlesex,  or, 
to  the  nidsanee  removal  oommtttee  cbosen  by  tbe  vestry,  and 
tor  tbe  said  pariali,  being  the  local  authority  tor  executing  the 
Nuisance  Bamoval  Acts  IKM  and  18(10,  or  to  their  servants  and 
•gents,  and  to  all  whom  it  may  oonoem. 

Coonty  of  Wddleaex. — Wberean,  on  the  I8th  Aug.  Inst, 
oomplaUit  was  made  Iwfore  David  Begg,  £aq,  one  of  Uor 
Uajeety'e  Jostioes  of  the  peace,  acting  in  and  for  the  county 
suted  in  the  margin,  by  Bobert  Wtllde  on  behalf  of  the 
Knisanoe  Bemoval  Committee  of  the  said  parish  of  Qreat 
Staimiore,  that  in  or  npon  certain  premises,  sitnate  at  tbe 
bottom  of  Stanmoie-hiil,  in  the  parish  aforesaid,  and  in  the 
County  aforesaid,  and  in  the  district  nnder  the  Nuisance 
Bemoval  Acts  ISSi  and  I860,  of  the  eomplainti  above  named, 
tbe  fallowing  nnisances  then  existed,  viz.,  seven  privies  near 
to  the  cottages  occupied  as  aforesaid,  placed  over  an  open 
ditch  and  an  accumulation  of  otfensiTe  matter,  and  that  the 
said  nuisance  was  caused  by  the  act  or  default  of  the  owner  of 
the  said  premises.  And  whereas  Silvester  Tomllns,  the 
owner  of  the  said  premises  within  tlie  meaning  of  the  sold 
Kuisanoe  Bemoval  Acts  1855  and  I860,  hath  this  day  appeared 
before  us  jnstioes,  being  two  of  Her  Majesty's  justices  in  and 
for  the  county  aforeraid,  sttttng  In  petty  sessions  at  our  usual 
place  of  meeting  to  consider  the  matter  of  the  said  complaint 
And  whereas  it  hath  been  proved  to  na,  upon  oath,  that  the 
said  nuisance  doth  exist  npon  the  aforesaid  premises,  and  that 
by  reason  thereof  the  cottages  now  oocupira  by,  fto,  and  the 
•ne  nnocenpled.  are  rendered  tmBt  for  human  habitation,  and 
that  the  same  is  csnsed  by  the  act  or  default  of  the  owner  of 
tbe  said  premises.  We,  tbe  said  justices,  in  pursuance  of  the 
said  Act^  do  order  the  said  S.  Tomllns,  the  owner  of  the  said 
premises,  within  seven  days  from  the  servioe  of  this  order,  or 
a  true  eapj  thereof,  according  to  the  said  Acts,  to  take  down 
and  remove  the  said  offensive  prtvies,  to  remove  the  oHentfve 
matter,  and  to  restore  and  reoonstmot  the  drain  nnder  the 
said  privies  so  as  the  same  shall  no  longer  be  injurious  to 
health  as  aforesaid.  And  we,  the  said  Justloes,  being  satis- 
fled  that  the  nnisances  proved  to  us  thh  day  to  exist  on  the 
■aid  premises  as  aforesaid,  are  such  as  to  render  the  cottages 
occupied  by,  Ac.,  and  the  one  nnocenpled,  nnUt  for  human 
habitation,  do  hereby  prohibit  the  using  of  the  said  cottage^ 
or  any  of  them,  for  human  habitation  until  they  are  tendered 
fit  tor  that  purpose  In  the  judgment  of  us,  the  said  justices. 
And  it  the  above  order  for  abatement  be  not  compiled  with, 
or  if  the  above  order  of  prohibltian  be  infringed,  then  we  do 
authoilse  and  require  yon,  the  said  nuGwice  removal 
committee  of  the  said  parish  of  Qreat  Stanmore,  your 
servants  and  agents,  from  time  to  time,  to  enter  npon  the  said 
premises,  and  do  all  such  works,  matters  aiul  things  as  may 
De  necessary  for  carrying  this  order  Into  fttll  execution 
according  to  the  Acts  aforeiaid  Oiven  under  the  hands  and 
seals,  ftc, 

&  P.  KSSXABD  [u  a1 

D.  Bioa  [u  &] 

This  wder  wm  duly  serred  npon  the  app.,  and  no 


appeal  was  made  against  that  part  of  the  order 
which  had  reference  to  the  prohibition.  Tbe  tpp. 
neglecting  to  obey  the  said  order,  an  iniomutiai 
was  laid  against  him,  of  which  the  following  ii  t 
copy: 

Middlesex  to  wit— The  information  and  eomplsint  dl 
Wnke,  Inspector  of  Nuisances  on  bebaU  of  tlu  Nidiim 
Bemoval  Committee  ot  the  parish  of  Oreat  Stanoun  to  tla 
Slid  county,  mads  before  one  of  Her  Uajeaty's  juliotaof  at 
peace  in  and  for  the  said  county,  the  3Sth  Sept  I8M. 

Who  saith :  That  by  an  order  made  under  the  sathoity 
of  the  Nuisance  Bemoval  Act,  ISU  and  1460,  tt  Ibt  Mr 
Sessions  holden  in  and  for  the  hundred  of  Ooie,  In  Uu  atil 
county,  on  tlw  24th  Aug.  1864,  by  two  of  Hsr  Mtj«ir» 
justices  of  tbe  peace  in  and  for  tbe  said  comtr,  iciaj 
for  tbe  said  hundred  then  and  there  swwiilil»l.  & 
Tomllns,  tlie  owner  of  the  several  cottaises  ocsip»< 
by,  fta,  and  of  one  unoccupied,  situate  st  the  botum  i 
Stanmore-hlii,  in  the  parish  of  Oreat  Stanmore,  is  lb  aid 
county,  was  therel>y  ordered  within  seven  days  ttw  te 
servioe  of  the  said  order,  or  a  true  copy  aococding  to  UK  ■>< 
Acta,  to  take  down  and  remove  oertsin  olIensiveirMM,ial 
to  remove  the  offensive  matter,  to  reoonstruet  a  ffiila  oe  tke 
same  premises  so  that  the  same  sbonid  no  longer  tetalvio* 
tohMlth.  Andfnrther.theaaldjnMiaea,bythsstiilariM',dit 
prohibit  the  using  of  the  said  cottages  for  humu  lubiiuua 
until  they  were  rendered  fit  for  that  pnrpoee  hi  the  Jolfiiat 
of  the  said  Justices  making  the  said  order.  And  fiRtiT.  in 
the  said  a  Tomihis  hath  had  due  notice  of  the  ssMonkciM 
the  same  having  been  personally  served  upoe  bits  (a  >te 
2nd  Sept  1864,  and  that  he  hath  disobeyed  the  Mid  aria; 
and  hath  not  taken  down  or  removed  the  said  privlea  AtiM 
hath  not  removed  the  offensive  mattsr  from  the  ssid  pniM 
that  he  Iiath  not  ooostmcted  a  drain  upon  the  nM  pwli* 
nor  hath  he  prevented  the  said  cottages  from  hebit  oi^s^ 
human  hsiritatlon,  and  by  such  wiltal  neglect  and  dttali  n 
diaobeyed  the  said  order,  and  renderad  hlmseH  Mdi  ■  t 
penalty  of  10a.  per  day  during  such  his  default.  TUi  hd*. 
mant  therefore  prays  jnstioe  in  the  premises,  sad  tku  u 
a  Tomllns  may  be  siuinioned  l>efore  two  jnsiten  el  » 
peace  for  the  sud  county  tor  the  said  penaMaa 

BoantWsm 

Exhibited  before  me  at  Edgwars  in  the  said  cogan 

The  app.  appeared  before  ua,  the  nndeni|i«dt»» 
of  Her  Majesty's  jiutices  for  the  conntv  o<  IW" 
dlesez,  on  the  19th  Oct.  1864,  to  answer  the  ail 
information.  It  was  then  proved  to  our  sttirfacfit* 
that  the  app.  had  not  obeyed  the  said  aider.  tW 
app.  also  failed  to  satisfy  xu  that  he  had  uedil 
due  diligence  to  carry  out  such  order.  It  •«  •!» 
proved  to  our  satisfaction,  that  the  said  nmnW 
•till  continued  unabated,  and  were  dsngenci  t» 
health,  that  none  of  the  tenants  of  the  ssid  eott^ 
had  been  removed  as  directed  by  the  said  oris,  ■■ 
that  tbe  said  cottages  were  still,  as  befoie  the  ■» 
order,  in  our  judgment,  unfit  for  human  hslstiti* 

It  was  contended  by  the  app.  that,  inssmtKi  » 
the  order  for  the  removal  of  the  said  nuissnce»  "• 
addressed  to  the  Nuisance  Bemoval  Committee » 
well  as  to  the  owner  of  the  said  premises,  ieqiii™J 
them,  in  the  event  of  the  ownw  not  o**/'"*?* 
order  to  enter  upon  the  premise*,  and  do  all  asck  *o^ 
as  might  be  necessary  for  carrying  the  »«id  «« 
into  execution,  we  had  no  jurisdiction  to  eifoRSV 
penalty  of  lUs.  a-day  imposed  by  the  Hth  ie(ti« 
of  Uie  Nuisance  Bemoval  Act  18d6.  ^^ 

The  reaps,  submitted  and  jwoved  to  oar  mw|^ 
tion,  that  the  app. had  withm  the  last  <»elveiBMW 
erected  seventeen  cottages,  which  were  nowi^sp" 
by  forty-one  persons,  without  giving  them  sow** 
accommodation.  It  was  contended  by  the  n^ 
and  proved  to  our  satisfaction,  that  ^^^ 
unaUe  to  execute  the  said  order  so  far  ss  letateai* 
them,  inasmuch  as  tbey  had  no  legal  P"**^ 
move  the  aaid  tenants,  and  also  because,  ajxr 
judgment,  there  waa  no  fit  place  npon  ^^^ 
mises  on  which  to  erect  sufficient  privy  sccosw^ 
dation  for  ninety  persons  trtto  occupy  tie  !J*^ 

We,  the  said  justices,  thereupon  convicted  me  w 
in  the  sum  of  8i  10s.,  being  at  the  rate  ol  1*  F 
day  for  seventeen  days'  default,  and  in »  '«■  ■■ 
costs.  n-Ak. 

The  question  of  law  for  the  opinion  of  tbe  WW* 
whether  we,  the  said  jnsticea,  oouM  legaUr  ej^ 
the  aaid  app.  under  the  drcumatances  abo"  ""^ 
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the  said  order  for  the  removal  of  the  nuisances  in 
qneetion  being  directed  to  the  nuisances  committee 
as  well  as  to  the  app.,  and  they  having  failed,  as 
well  as  the  app.,  to  obey  the  said  order  for  the 
reasons  above  stated. 

Whereupon  the  opinion  of  the  Court  of  Q.  B.  is 
requested,  Ist.  Upon  the  said  qncstion  of  law, 
wlfether  we,  the  said  justices,  were  correct  in  our 
determination  as  aforesaid.  2nd.  What  further 
•hoold  be  done  or  ordered  by  the  said  justices  in  the 
premises. 

E.  W.  Cox. 
G.  T.  Habbis. 

Brandt  for  the  resps. — The  justices  had  i>ower 
to  convict.  It  is  immaterial  that  the  order  to  abate 
the  nuisance  was  addressed  to  the  Nuisance 
Bemoval  Committee  as  well  as  the  owner  of  the 
premises.  It  was  not  the  less  the  duty  of  the 
owner  to  comply  with-it  on  that  gronnd ;  the  order 
was  made  on  him,  and  he  having  failed  to  obey  it, 
the  justices  had  power  to  con^ct  him.  (He  was 
then  stopped  by  the  Comrt.) 

Oark  for  the  app. — The  order  appealed  against  is 
bad.     The   order    to  remove  the    nuisance    was 

rtitive  on  the  owner  for  seven  days ;  after  that, 
Nuisance  Bemoval  Committee  were  anthorised 
to  do  the  work.    The  committee  are   the  parties 


in  default:  (18  i  19  Vict.  c.  121,  ss.  18  and  14.) 
pBuiCKBiTBX,  J. — ^If  the  committee  have  also 
incurred  a  peioalty  how  does  that  discharge  the  app. 
from  his  default  to  obey  the  order  to  abate  7] 


By  the  Contr. 


Conviction  Cfffirmed. 


Saturday,  Ftb.  25,  1865. 

Psw  (app.)  o.  Thx  MsTHOFOLrrxir  Board  of 
WoHKS  (resps.) 

MitropoX*  Local  Haaagemnt   Act— Semen  rate — 
Separate  teaera^  district. 

The  Metropolitan  Committioners  of  Sevotrt,  wider  the 
II  i-  12  Viet.  e.  112,  borroiced  200,000/.  on  the 
aecurity  of  the  rata,  and  expended  67,000/.  thereofupon 
AeA.dittrict,  of  which  parith  C.formedpart;  out  the 
actual  amount  expended  in  parith  C.  wat  oa^  1074^ 
That  KahiHty  ttiU  exieted  traen  the  committionert  were 
teptneded  &f  the  Metropolitan  Board  of  Woria  and 
the  JfetrtyMlis  Local  itanmement  Act  came  into 
operation.  The  Board  of  Woiit,  under  $ecU.  180-1 
^  the  19  j- 19  Vict.  c.  120,  aueMted  the  67,0002.  on 
the  A.  diitrict,  and  apportioned  the  quota  to  be  paid 
hy  parith  Con  the  rateable  portion  of  iti  property  to 
the  entire  district,  and  not  to  the  amount  expended  in 
the  parith: 

Heid,  that  a  rate  (tect.  168)  ataetttd  on  that  principle 
too*  vaKd. 

Case  stated  by  order  of  Blackburn,  J.,  after  notice 
of  appeal  agunst  a  rate  made  by  the  resps.  on  the 
parish  of  St.  Giles,  Camberwell,  dated  May  3, 1861. 

From  the  passing  of  the  11  &  12  Vict.  c.  112, 
nntil  the  expiration  of  that  Act,  the  Metropolitan 
Commission  of  Sewers  included  within  its  limits 
separate  sewerage  districts  or  levels,  some  of  which 
contained  and  consisted  of  distinct  parishes,  whilst 
others  contained  and  consisted  of  distinct  parishes 
and  parts  of  parishes ;  and  the  practice  of  the  com- 
missioners was  to  make  all  assessments  and  rates 
for  sewerage  works  upon  each  separate  district  or 
level  on  the  rateable  value  of  the  propcrfjr  therein, 
wid  not  upon  the  individual  jnrishes  within  such 
district  or  level. 

In  1854  the  commissioners,  by  virtue  of  the 
Matutea  II  &  12  Viet.  c.  113,  and  16  ft  17  Vict.  c. 


125,  borrowed  from  the  Rock  Life  Insurance  Com- 
pany the  sum  of  200,000^,  and  for  securing  the 
repayment  thereof  assigned  to  the  trustees  of  the 
said  society  all  the  moneys  arising  and  to  arise  from 
the  several  district  rates  in  and  for  the  whole  of  the 
separate  sewerage  districts  within  the  limits  of  their 
commission. 

The  said  sum  of  200,000^  was  borrowed  for  the 
purpose  of  the  main  drainage  of  the  Metropolis,  but 
instead  of  applying  the  same  to  that  purpose  the 
commissioners  expended  it  in  the  local  drainage  of 
certain  parishes  within  the  limits  of  their  commis- 
sion. 

The  parish  of  St.  Giles,  Camberwell,  prior  to 
and  until  the  passing  of  the  Metropolis  Local 
Management  Act  1855,  formed  part  of  one  of  the 
said  sewerage  districts  or  levels  within  the  limits  of 
the  Metropolitan  Commission  of  Sewers  called  the 
Surrey  and  Kent  Sewerage  District,  which  com- 
prised the  following  parishes  and  parts  of  parishes : 
St.  Giles,  Camberwell  (part) ;  St  Mary,  LambeUl ; 
St.  Mary,  Newington  ;  Wandsworth  (part) ;  Clap- 
ham  ;  Battersea  (p*""*)  >  Bermondsey ;  St.  George 
the  Martyr ;  St.  Saviour's ;  Christ  Church ;  Kother- 
hithe ;  St.  John,  Horsleydown ;  St.  Olaves ;  St. 
Thomas;  Streatbam  (part);  Tooting  Graveney 
(part) ;  St.  Paul's,  Deptford  (part) ;  Croydon  (part); 
St.  Nicholas,  Deptford. 

Prior  to  the  Metropolis  Local  Management  Act 
1855  there  had  been  expended  by  the  Metropolitan 
Commissioners  of  Sewers,  for  local  drainage  in  the 
said  parishes  and  parts  of  parishes  comprised  in  the 
Snrrey  and  Kent  sewerage  districts,  67,000<1.  part  of 
the  said  sum  of  200,000/:  Of  this  sum  of  67,000iL, 
only  619/L  was  expended  in  the  parish  of  St.  Giles, 
Camberwell,  and  the  residue  of  the  67,000t  was 
expended  in  other  parishes  forming  part  of  the  said 
Surrey  and  Kent  sewerage  districts,  and  the  said 
parish  of  St  Giles,  Camberwell,  did  not  nor  will 
receive  any  benefit  twm  such  expenditure,  or  from 
any  part  of  the  200,000/.  beyond  the  said  sum  of 
519/1,  except  in  so  far  as  it  receives  benefit  (as 
stated  in  the  thirteenth  paragraph  of  this  case)  from 
the  generally  improved  drainage  of  the  Surrey  and 
Kent  sewerage  district,  consequenton  the  expenditure 
of  the  said  sum  of  67,000/1 

The  Metropolitan  Board  of  Works  did  not  appor- 
tion the  whole  of  the  said  sum  of  200,000£  among 
all  the  said  parishes  within  the  limits  of  the  Metro- 
politan Commission  of  Sewers,  but  did  apportion  the 
said  sum  of  67,000/.  among  the  several  parishes 
comprised  in  the  Surrey  and  Kent  sewerage  district, 
according  to  tlw  rateable  value  of  the  property  in 
such  parishes  respectively,  and  not  according  to  the 
proportion  of  such  sum  of  67,000/1  expended  in  such 
parishes  respectively,  or  to  the  benefit  derived  by 
such  parishes  respectively  from  such  expenditure. 
The  amount  chained  by  such  apportionment  upon 
the  parish  of  St.  Giles,  Camberwell  (including  the 
said  sum  of  519/1),  was  9000/1  and  interest  thereon, 
to  be  paid  by  twenty  yearly  instalments  of 
790/1 

At  a  meeting  of  the  Metropolitan  Board  of 
Works,  held  on  the  8rd  Dec.  1858,  it  was  resolved 
that  the  board  should,  in  the  then  ensuing  session 
of  Parliament,  apply  for  statutory  powers  to  reap- 
portion among  the  several  parishes  concerned  the 
debt  in  respect  of  the  said  sum  of  200,000/.  accord- 
ing to  the  actual  benefit  derived  by  each  parish 
from  the  expenditure  thereof,  and  that  it  should  be 
referred  to  a  committee  of  the  said  board  to  con- 
sider and  frame  a  proper  apportionment  on  that 
basis,  and  that  the  same  should  be  submitted  for  the 
approval  of  the  said  board. 

On  the  Ist  July  1859  the  board  approved  and 
adopted  the  apportionment  made  by  the  said  com- 
mittee on  the  basis  aforesaid,  and  it  was  resolved  by 
the  said  board  that  in  the  Bill  which  was  then  about 
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to  be  brought  into  Parliament  by  them  for  amending 
the  Metropolis  Local  Management  Act  1853,  the 
said  sum  of  200,000/.  should  be  charged  on  the 
several  parishes  and  districts  in  the  propprtions 
therein  mentioned,  and  the  sum  of  1074i  6».  lOci 
(including  the  said  sum  of  519i)  was  therein  charged 
on  and  apportioned  to  the  said  jiarish  of  St.  Giles, 
Camberwcll,  as  the  amount  chargeable  thereon  in 
respect  of  the  benefit  derived  by  the  said  parish 
from  the  expenditare  of  the  said  sum  of  200,000/. 
The  said  Bill  for  amending  the  Metropolis  Local 
Management  Act  1835  was  aftenvards  brought  into 
Parliament  by  the  said  board  for  the  purpose 
(among  others)  of  charging  the  said  sum  of  200,000/. 
on  the  several  parishes  and  districts  in  the  propor- 
tions last  aforesaid,  and  of  charging  the  aforos.iid 
sum  of  1074/.  Gs.  lOrf.  on  the  said  parish  of  St.  Giles, 
Cambcrwell,  and  in  the  schedule  to  the  said  Bill  the 
sum  of  1074/,  was  inserted  against  the  said  parish 
as  the  sum  to  be  charged  thereon  ;  but  the  clauses  in 
the  said  Bill  for  the  reapportionment  of  the  said 
debt  never  passed  into  law. 

For  the  purpose  of  this  case  and  the  said  rate 
the  said  sum  of  1074/1  Cs.  lOd.  may  be  taken  to 
represent  the  whole  benefit  received,  directly  and 
indirectly,  by  the  said  parish  of  St.  Giles,  Camber- 
well,  from  the  expenditure  of  the  said  sum  of 
200,000/. 

In  consequence  of  the  vestry  of  St.  Giles,  Cam- 
berwell,  refusing  to  obey  the  precept  of  the  Metro- 
politan Board  of  Worlds  requiring  them  to  pay  the 
amount  assessed  upon  them,  the  said  board  did,  on 
the  3rd  May  1861,  appoint  the  said  resps.  Samuel 
Collins  and  Thomas  HowcU  to  make,  and  they  ac- 
cordingly made,  a  rate  upon  the  said  parish  of  St 
Giles,  Camberwell,  for  the  said  sum  or  instalment 
of  790/.,  which  is  the  rate  appealed  against. 
_  The  apps.  contend  that  the  said  board  ought 
titber  to  have  apportioned  and  charged  the  whole  of 
the  said  sum  of  200,000/1  amongst  all  the  parishes 
comprised  within  the  limits  of  the  Metropolitan 
Commission  of  Sewers  at  the  time  of  the  expira- 
tion of  the  11  &  12  Vict,  c  112,  according  to  the 
rateable  value  of  the  property  in  such  parishes 
respectively;  or,  if  the  said  Surrey  and  Kent 
sewerage  district  was  chargeable  with  and  liable  to 
pay  the  said  sum  of  67,000/.  charged  by  the  said 
board  on  the  said  district,  that  the  said  board,  in 
apportioning  the  amount  of  the  said  sum  of  C7,000/. 
amongst  the  respective  parishes  comprised  in  the 
said  district,  had  power  under  sects.  170  and  181  of 
the  Metropolis  Local  Management  Act  to  apportion, 
and  ought  to  have  apportioned,  the  amount  not  only 
according  to  the  rateable  value  of  the  property  in 
the  respective  parishes  comprised  in  the  said  dis- 
trict, but  also  to  the  benefit  received  by  the  respec- 
tive parishes  from  the  expenditure  of  the  said  sum 
of  07,000/. 

The  questions  for  the  court  are ; 

1.  Whether  the  rate  so  made  is,  nuder  the  circum- 
stances, a  valid  rate. 

2.  Whether,  assuming  it  to  be  a  valid  rate,  the 
board  had  the  power  to  apportion,  or  now  have  the 
power  to  re-apportiou,  the  said  amount  of  07,000/. 
among  the  parishes  comprised  in  the  said  Surrey 
and  Kent  sewerage  district,  according  to  the  benefit 
received  by  the  said  respective  parishes  from  the  ex- 
penditure of  that  sum,  or  to  apportion  or  re-appor- 
tion the  said  sum  of  200,000/.  among  all  the  said 
parishes  which  at  the  time  of  the  expiration  of  the 
11  &  12  Vict.  c.  112  were  within  the  limits  of  the 
Metropolitan  Commission  of  Sewers,  according  to 
the  rateable  value  of  the  property  in  such  parishes 
respectively. 

JoTi.  18. — Lush,  Q.  C.  Boj/mond  with  him,  in  sup- 
port of  the  rate.— The  rate  is  valid.  By  the  11  &  12 
Vict.  c.  112,  s.  34,  the  Commissioners  of  Sewers  for 


the  Metropolis  had  power  to  form  separate  sewerage 
districts,  and  by  sect.  lOG  to  borrow  money  n 
mortgage  of  the  rates  for  the  expenses  to  be  incurred 
in  the  execution  of  the  Xci.  By  sect  iS  tbe 
commissioners  were  empowered  to'  levy  on  esdi 
separate  sewerage  district  a  separate  nt«  for 
the  exi>enses  inctirrcd  for  the  especial  beaett 
of  each  separate  sewerage  district,  and  that 
was  to  be  on  uniform  rate  on  the  net  annual  valae 
of  all  the  rateable  property  in  each  district.  Van 
came  tlie  Metropolis  Local  Management  Act,  tk 
18  &  19  Vict.  c.  120,  and  the  commissionen  woe 
superseded  by  the  Metropolitan  Board  of  Wc^ 
Sect.  180  enacts  that  the  debts  and  liabilities  diarged 
upon  or  payable  out  of  any  rates  authmised  to  h 
levied  under  the  old  Sewers  Act  shall  be  •iatfA 
upon  the  rates  to  be  raised  ander  the  new  hm 
Now,  under  the  11  &  12  Vict.  c.  112,  tbe  nuM 
borrowed  were  charged  on  the  entire  rates  of 
the  sewerage  district ;  and  by  sect.  180  of  tte 
18  &  19  Vict.  c.  120,  the  Board  of  WcH-ks  had  bo 
power  to  charge  it  on  any  particular  paridi,  bit 
could  only  regard  the  sewerage  district.  Acwri- 
ingly,  the  Board  of  Works  has  charged  on  the  diitrict 
in  question  the  amount  exjiended  in  the  dietrid: 
sect.  1 70  (repealed  and  re-enacted  with  a  slight  modi- 
fication by  25  &  20  Vict.  c.  102,  s.  5).  To  repay  the 
67,000/,  expended  on  the  district,  every  inbabitati 
of  the  district  was  bound  to  contribute  to  lo  equl 
pound  rate  without  regard  to  the  amount  expaided 
in  each  particular  parish  of  the  district  TXt 
principle  has  already  been  decided  in  Rtg.  r.  Hui 
and  T/u  MelropolitaH  Board  of  Works,  82L.  J. lU, 
M.  C. 

Baoitt,  Q.  C.  (flo//  with  him)  for  the  ani- TV 
rate  is  bad.  The  Board  of  Works  ought  to  hart 
apportioned  the  debt  according  to  tbe  amosM 
expended  in  each  particular  parish.  Under  the  old 
sewers  law  the  rating  was  decided  to  be  not  by  m 
equal  rate  on  the  whole  district,  but  by  a  Kpaiak 
rate  on  each  level  or  division  of  the  district  land- 
ing to  the  benefit  derived  from  the  drainifc:  (At 
V.  Tke  Commissioners  of  Sewers  for  tke  Towtr  Eoate 
9  B.  &  C.  617.)  The  proviso  in  sect.  7C  of  lU  U 
Vict  c.  112,  is  important : 

Provided  always,  that  tha  distriot  sewen  nta  AiS  •« 
exceed  in  any  one  year  the  soni  of  U.  In  tbe  pouadof  ttei* 
annual  value  of  the  property  rateable  thereto,  soch  nlaeMf 
aaoertalned  as  taerem  mentioned.  Provided  alao,  Ihu  «kn 
in  any  aenarate  aeweram  district  any  property  l>  by  I**  «  ^ 
the  practice  o(  the  exiaong  conuniarions  or  oommjHiaBen  <■ 
sewers  entitled  to  exemption,  wholly  or  partially,  tnm  or  u 
any  reduction  or  allowance  In  respect  of  the  aeiren  me,  at 
commisaionen  ahaD,  in  making  the  dittrict  Hwen  n*, 
observe  and  allow  noh  exemption,  reduettoo,  or  tUonaea 

In  the  3Iei)-opolitan  Board  of  Works  v.  The  I'tnAii- 
Bridge  Company,  26  L.  J.  253,  Q.  B. ;  7  E.tB.X^, 
Lord  Campbell,  C..T.,  in  delivering  the  judgmeat  of 
the  Court,  says :  "The  pit's  counsel  then  relied iqw 
sect  76  of  11  &  12  Vict  c  112,  which  regnUtes  * 
mode  of  rating.  But  having  regard  to  the  wbolf 
of  this  clause  we  think  tliat  it  carefolly  fcesena 
the  ancient  principle  of  rating  for  sewers  j  and  tl» 
last  proviso,  instead  of  sanctioning  a  tmiform  nte 
over  the  whole  district,  anxiously  directs '  that  'l*' 
in  any  separate  sewerage  district  any  property  ii^ 
law  or  by  the  practice  of  tbe  existing  commissiaoas 
entitled  to  exemption,'  &c.  This  seema  cleariy  U 
intimate  that,  in  rating,  the  benefit  derived  fron  tb 
sewers  by  the  property  rated  shall  still  be  regudoi 
Further,  the  powers  given  to  the  coramissionert  wftk 
respect  to  district  rates  seem  to  have  a  special 
reference  to  the  well-known  rules  of  Law  reipectiiig 
rates  by  commissioners  of  sewers,  whereby  prop*? 
is  to  be  assessed  according  to  the  benefit  whicfe  i> 
derived  from  tlie  sewers."  [CocKBcajr,  CJ.—^ 
that  case  it  was  not  a  question  between  psrisl>*° 
district]  The  Boaid  of  Works  mqy  by  kw  taksW 
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Pbw  v.  The  Metropoutxm  Boabd  of  Works. 


[Q.  B. 


parts  of  a  district  which  may  have  been  benefited,  and 
jBte  them  exclusively.  Sect.  181  of  18  &  19  Vict.  c. 
120,  means  only  that  the  places  liable  before  shall  still 
be  liable  under  that  Act.  By  sect.  180,  giving 
power  to  apportion  the  debt  it  was  not  int<>nded  to 
«tter  the  principle  of  liability.  The  present  case 
arose  before  the  25  &  26  Vict.  c.  102  came  into 
operation,  and  therefore  sect  170  of  the  18  &  19 
Vict.  c.  120  applies  in  its  entirety ;  and  taking 
■ect.  170  in  connection  with  sects.  180  and  181,  the 
arating  should  be  with  rerard  to  the  benefit  derived 
by  the  property  rated.  Beg.  v.  Head  and  The  Board 
«/*  Workt  docs  not  affect  this  case,  for  it  arose  on 
another  section,  sect.  ICl : 

SoieeU  V.  The  London  Dock  Compam/,  8  G.  &  B.  202. 

Lush  in  reply. — Sect  1 70  docs  not  apply ;  that 
applies  only  to  current  rates  for  current  expenses. 
This  case  turns  on  the  effect  of  sect  31  of  11  &  12 
Vict  c.  112,  and  Rex  v.  The  ComnUsionen  of  Sewers 
for  the  Tower  HanUets  merely  illustrates  the  old 
-doctrine  as  laid  down  in  Callis  on  Sewers.  The 
proviso  in  sect  76  of  11  &  12  Vict  c.  112,  refers  to 
property  which  is  perpetually  exempt  from  liability. 
The  diction  in  the  judgment  in  The  Metropolitan, 
Board  of  Works  v.  The  VauxhaU- Bridge  Compani/ 
«ras  extra-jodiciaL 

Cur.  ado.  vull. 

Blxckbcbn  J.— This  is  a  case  stated  on  appeal 
Against  a  rate  made  by  the  reaps,  by  virtue  of  an 
amxirtionment  made  by  the  Metropolitan  Board  of 
Works  under  the  168th  section  of  the  Metropolis 
Xocal  Management  Act,  18  &  19  Vict  c.  120,  in 
consequence  of  the  default  of  the  vestry  of  St. 
Oiles,  Camberwell,  to  pay  the  amount  required  by 
Uie  precept  of  the  M!ctropolitan  Board  of  Works. 
Jt  appears  from  the  statement  in  the  case  that  the 
Metropolitan  Commissioners  of  Sewers  had,  whilst 
-acting  under  the  11  &  12  Vict  c.  112,  borrowed  the 
Bum  of  200,000/.,  out  of  which  sum  they  had 
-expended  67,000^  in  drainage  works  for  the  benefit 
-of  the  Surrey  and  Kent  sewerage  district  That 
-district  had  been  formed  by  them  under  the  powers 
siyen  in  the  Slth  section  of  the  11  &  12  Vict  c.  112. 
"The  district  comprises  ports  of  nineteen  different 
jMUishes,  as  is  stated  in  the  7tb  paragraph  of  the 
■case.  On  the  passing  of  theMetropolisI^calManage- 
anent  Act,  the  Metropolitan  Board  had  to  provide 
^or  the  payment  of  the  liability  of  the  Metropolitan 
Ckunmissioners  of  Sewers.  Tbe  Metropolis  Local 
Alanagement  Act  (18  &  19  Vict.  c.  120,  s.  181),directo 
that  the  money  necessary  to  discharge  the  liability 
of  the  Metropolitan  Commissioners  of  Sewers  shall 
le  raised  in  like  manner  as  the  expenses  of  the 
IxMrd,  and  sect.  170  directs  how  these  expenses  of 
the  beard  are  to  be  assessed.  The  Metropolitan  Board, 
■SKting  under  these  sections,  have  apportioned  this  sum 
«f  67,000/1.  amongst  the  several  parishes  comprised  in 
4he  Surrey  and  Kent  sewerage  district,  and  it  is  not 
disputed  that  this  was  the  correct  course  to  take. 
It  appears  from  the  statement  id  the  case  in  para- 
.graph  9,  that  the  Metropolitan  Board  apportioned  it 
-amongst  the  several  parishes  comprised  in  that  dis- 
trict according  to  the  rateable  value  of  the  property 
in  such  parishes  respectively,  and  not  according  to 
the  proportion  of  the  sum  expended  in  such  parishes 
xea^tively,  or  to  the  benefit  derived  by  such 
paruhes  respectively  from  the  expenditure,  and 
zoUowing  this  principle,  the  sum  charged  to  the 
parish  of  St  Giles,  Camberwell,  in  which  the  apps. 
property  lies,  is  OOOOi  It  further  appears  from  the 
-case,  paragraph  8  and  paragraph  13,  that  the  actual 
expenditure  for  works  locally  situate  within  the 
parish  was  only  519/.,  and  that  the  whole  benefit 
-derived  directly  and  indirectly  by  the  parish  from 
.the  whole  expenditure  in  drainage  works  amounts 
40  a  sum  much  less  than  9000/.,  and  which,  for  the 


-purpose  of  the  case,  is,  by  paragraph  13,  to  be 
assumed  to  be  107U  6s.  lOd.  The  contention  of  the 
app.  is  stated  in  the  15th  paragraph.  It  is, 
that  the  board  ought  to  have  apportioned  the 
amount,  having  regard  not  only  to  the  rate- 
able value  of  the  property  in  the  respective 
parishes  comprised  in  the  district,  but  also  to 
the  benefit  received  by  the  respective  parishes 
by  the  expenditure ;  and  if  he  is  right  in  this 
contention  no  doubt  the  sum  which  has  been 
assessed  on  the  parishes  is  very  considerably  larger 
than  it  ought  to  have  been,  and  his  counsel  before 
us  argued  that  the  rate  was  in  consequence  bad  on 
appeal.  The  contention  on  the  part  of  the  resps. 
is,  that  the  board  have  no  power,  or  at  aU  events 
were  under  no  obligation,  to  enter  into  such  an 
inquiry,  and  that  no  appeal  was  given  against  the 
apportionment  by  the  board,  which,  even  if  on  a 
wrong  principle,  was  final.  The  court  is  called  upon 
to  determine  judicially  whether  the  rate  made  is  a 
valid  rate  or  not  which  is  the  first  question  asked 
in  the  case.  Mr.  Bovill,  the  counsel  for  the  app., 
pointed  out  that  in  sect  170  of  the  Local  Manage- 
ment Act,  18  &  19  Vict,  c  120,  the  Metropolitan 
Board  wcro  bound,  in  apportioning  the  expenses  (tf 
the  board  amongst  the  different  parts  of  the  metro- 
polis, to  have  regard  to  the  annual  value  of  the 
property  in  the  several  parts  of  the  metropolis,  and 
also  in  the  case  of  expenditure  on  works  of  drainago 
to  the  benefit  derived  from  such  expendituro  by  tbe 
several  parts  of  the  metropolis  affected  thereby. 
But  he  chiefiy  relied  on  the  argument  that,  accord- 
ing to  the  old  law  of  sewers,  the  rate  was  to  be  only 
on  those  deriving  benefit  from  the  sewers;  and  he 
rolled  on  the  extra-judicial  opinion  delivered  in 
the  Metropolitan  Board  of  Works  v.  The  Vauxhall- 
Bridgt  Company,  as  an  authority  that,  under 
the  Metropolis  Sewers  Act,  11  &  12  Vict,  c  112, 
the  effect  of  the  proviso  at  the  end  of  sect.  76 
was  to  preserve  this  old  principle,  which,  according 
to  the  some  authority,  extended  so  far,  that  ia 
making  a  sewers  rate^  the  amount  to  be  imposed  on 
each  property  should  be  proportionate  to  the  benefit 
derived  by  the  property  from  the  expenditure.  Mr. 
Lush,  in  support  of  the  rate,  deni^  that  the  old 
principle  of  sewers  always  was,  that  in  making  a 
sewer  rate  different  owners  were  to  be  assetwed 
according  to  the  proportion  of  the  benefit  derived 
by  their  respective  properties.  He  admitted  that, 
according  to  the  old  law,  no  person  could  be 
assessed  in  respect  of  {Hoperty  which  derived  no 
benefit  from  the  works,  and  also  that  the  commis- 
sioners of  sewers  might,  and  according  to  Rex  r. 
The  Commissioners  of  Sewers  for  the  Tower  HanUets, 
9  B.  &  C.  517,  ought  to  divide  the  limits  of  their 
commission  into  districts  or  levels,  so  laid  out  that 
every  part  of  each  district  or  level  should  receive 
some  benefit  from  the  drainage  works  constructed 
for  it,  but  he  contended  that  all  rates  on  the  inhabi- 
tants of  a  level  were  to  be  made  equally  on  all  the 
inhabitants  of  such  level.  In  the  1 1 7th  section  of 
the  Metropolis  Local  Management  Act,  the  word* 
"  the  several  parts  of  the  metropolis"  were,  accord- 
ing to  bis  contention,  to  be  understood  as  meaning 
the  several  levels  or  districts  in  the  metropolis,  and 
he  contended  that  when  the  commissioners  oC 
sewers,  acting  under  the  11  &  12  Vict.  c.  112,  s.  34, 
had  formed  a  sewerage  district  such  as  the  Surrey  and 
Kent  sewerage  district,  there  was  no  place  of  a  dis- 
trict or  level  properly  set  out  under  the  old  commis- 
sioners of  sewers,  and  that  all  rates  to  be  imposed 
on  the  inhabitants  of  that  district  must  be  imposed 
equally  on  all  the  inhabitants  according  to  the 
value  of  their  property,  without  inquiring  whether 
the  amount  of  benefit  derived  by  the  several  pro- 
perties was  equal  or  not  He  did  not  dispute  that 
the  extra-judicial  opinions  given  in  the  Melropolitaa 
Board   of  Works  v.  The  Vauxhall-Bridge   Cgntponv. 
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7  E.  &  B.  964,  were  adverse  to  this  argument,  but 
contended  that  the  opinion  there  given  had  been 
given  without  sufficiently  considering  that  it  threw 
upon  those  imposing  the  rate  the  task  of  ascer- 
taining what  was  the  separate  benefit  derived  bjr 
every  property  within  the  district  from  the  works, 
a  task  which  it  would  be  quite  impracticable  for 
them  to  perform,  and  wliich  should  never  be  im- 
posed upon  them.  He  contended  that  the  opinion 
there  expressed  was  inconsistent  with  what  is  said 
in  Rex  v.  The  Commissioners  of  Seicei-s  for  the  Tower 
Samlets,  that  it  was  extra-judicial  and  consequently 
not  binding  upon  us.  He  further  contended  that 
the  objection,  if  at  all,  could  not  be  raised  on  appeal. 
On  the  whole,  we  think  Mr.  Lush's  argument  must 
prevail.  Though  we  are  not  bound  by  the  opinion 
expressed  in  the  Metropolitan  Board  of  Works  v. 
TTte  VauxhaH- Bridge  Company,  the  respect  we  feel 
for  this  authority  makes  us  reluctant  to  decide 
in  opposition  to  it;  but  wo  are  not  prepared  to 
hold  that  the  Metropolitan  Board  were  bound  to 
enter  into  an  inquiry  as  to  the  amount  of  benefit 
derived  by  the  different  parochial  divisions  com- 
prised within  the  sewerage  district.  The  boundaries 
of  the  parish  were  originally  fixed  without  any 
Inference  whatever  to  the  levels  or  drainage  of  the 
district.  If,  therefore,  the  mode  of  apportionment 
WHS  wrong,  it  must  be  because  the  inquiry  ought  to 
extend  to  the  amount  of  benefit  derived  from  the 
different  houses  within  the  district,  an  inquiry  for 
which  no  machinery  is  provided ;  and  we  find  no 
authority  before  the  Vanxhall-bridge  case  in  which 
«uch  an  inquiry  was  thought  to  be  required ;  and 
we  do  not  think  that  the  Metropolitan  Board  were 
at  all  events  bound  to  make  such  an  inquiry.  It  is, 
in  this  view  of  the  case,  unnecessary  to  inquire 
whether  an  appeal  on  such  a  ground  as  the  present 
can  or  cannot  be  maintained  on  the  ground  above 
indicated.  We  answer  the  first  question  in  the  case, 
and  that  only.  We  are  of  opinion  that  this  rate  is 
s  valid  rate. 

Judgment /or  the  wps. 

Fritk^,  Apnl  81, 1866. 

Beo.  v.  Wkat. 

Muridpal  eorporaticn — Disqaal{ficativnJ'or  office- 
Bribery. 

Vfuter  the  22  Vict.  c.  So,  *.  11,  a  camicHon  in  the 
Cow»i)f  Court  Jor  briberu  at  a  natiticipal  election  does 
not  create  a  t%x  yean'  disability  to  hold  any  municipal 


Field,  Q.C.  applied  for  a  ^ao  toarranto  against  Wm. 
Baynes,  a  town  councillor  of  the  borough  of  Leeds, 
to  show  by  what  authority  he  exercised  that  office. 
Mr.  Baynes  was  duly  dected  on  1st  Nov.  1864,  but 
it  was  contended  that  he  had  become  disqualified  by 
reason  of  having  been  since  convicted,  on  the  10th 
Feb.  last,  in  the  County  Cknirt,  and  fined  in  the 
penalty  of  40».  for  the  offence  of  bribery,  committed 
by  him  at  an  election  of  a  town  councillor  of  the 
borough  of  Leeds,  which  took  place  on  the  28th 
Nov.  1864.  The  6  &  6  Will.  4,  c.  76,  s.  64,  enacts 
that  for  the  offence  of  bribery  at  a  municipal  elec- 
tion the  person  offending  shall  foifdt  602.  to  be 
recovered  by  action  in  the  Superior  Courts,  and  be 
disabled  for  ever  from  voting  at  any  municipal  or 
pariiamentary  election,  and  ^so  from  holding  any 
municipal  office.  The  17  &  18  Vict.  c.  102  (the 
Corrupt  Practices  Prevention  Act),  s.  6,  enacts  that 
revising  barristers  shall,  upon  proof  of  conviction 
for  bribery  or  undue  influence  at  a  pariiamentary 
election,  expunge  the  names  of  the  persons  convicted 
from  the  list  of  voters  and  place  them  on  a  list  of 
persons  disqualified  for  bribery.  The  22  Vict,  c.85 
i*y^  Munich  Elections  Act),  a.  11,  enacts: 


ir  any  person,  nt  any  election  o(  miiyor,  coandllora,  te., 
for  any  borough  shall  be  guilty  of  bribery,  he  shan,  for  erery 
rach  offence,  forfeit  the  sum  of  4a<.  to  any  person  who  ihall 
sue  for  the  same  in  the  County  Court  And  any  perxn  of- 
fending In  any  caae  In  which,  under  the  Act  or  Acts  for  tb» 
time  beinzin  force  with  respect  to  the  election  of  mamben  to 
serve  in  Parliament  for  boronxha,  the  name  of  the  oBeaOtt 
may  be  expunged  from  the  list  of  voters,  being  lawfully  oob- 
vlcted  thereof,  ahall,  for  the  term  of  aix  years,  be  disabled  b> 
vote  In  any  election  in  such  borough  or  In  any  mnaieipal 
or  paiUamentaiy  election  whatever  in  any  najt  of  the  nnlisA 
Kii^om,  and  ahidl  tor  such  term  be  disabled  to  hold,  exer- 
cise, or  enjoy  any  office  or  franchise  to  which  he  then  ahall  or 
at  any  time  afterwards  may  be  entitled  as  a  burgees  of  sock 
borough,  as  If  such  person  were  naturally  daad. 

It  was  contended  that  the  construction  of  sect.  It 
of  22  Vict.  c.  3a,  was  that  the  disqualification  at- 
tached to  bribery  committed  either  at  a  municipal 
or  parliamentary  election.  [Mellob,  J. — That  may 
have  been  the  intention,  but  the  language  of  the 
section  does  not  seem  to  carry  that  out.]  By  refer- 
ence to  the  5  &  6  Will.  4,  c.  76,  s.  64,  and  17  &  1» 
Vict.  c.  102,  s.  6,  this  will  appear  to  be  the  right 
construction.  [Cockbcbs,  C.  J.— The  language 
seems  to  limit  the  disability  to  bribery  at  a  parlia- 
mentary election.]  The  17  &  18  VicL  c  102  rao- 
vides  for  that  class  of  offences.  [Cockbcbx,  C.  J. 
—Sect.  54  of  5  &  6  Will.  4,  c.  76,  is  not  repealed, 
and  a  person  may  proceed  under  that  if  be  peases. 
But  the  22  Vict  c.  35  creates  an  additional  penalty 
recoverable  in  a  speedy  way  in  the  County  Conzt. 
And  further  imposes  a  six  years'  disability  in  icapect 
of  holding  any  municipal  office.]  So  limited,  the- 
enactment  seems  unnecessary. 

CocKBUBN,  CJ.— The  words  of  sect  11  will  not 
bear  the  construction  contended  for,  and  I  doubt  iT 
the  Legislature  intended  what  has  been  suggested. 
I  rather  think  they  intended  to  mike  the  coavictioa 
for  bribery  at  a  parliamentary  election  only  a  dis- 
qualification for  six  years  for  municipal  oflSoe.  But 
it  is  unnecessary  to  say  more  than  that  the  words 
of  the  section  do  not  warrant  the  coostroctiMi  we 
are  asked  to  put  on  them. 

BLACKBiTBif,  Mellob  and  Shee,  JJ.  concurred. 
^^  Rule  re/iaei. 


Wedneadcy,  April  26,  1866. 

Beo.  v.  Habbib. 

Night  poachinff— Open  or  incloied  kaid— Watte  by  mU^ 
of  a  Mghwoy. 

On  each  side  of  a  metalled  road  (being  a  kighwayy  mat 
waste  land  covered  with  bramUet  and  fttrze  _/(cr 
feet  high,  and  patches  of  grass,  and  there  wat  no  sign 
of  traffic  thereon,  altnough  persons  could  pats  over 
portions  thereof  on  foot  or  horsdiack.  On  each  n^ 
at  the  extremity  of  the  waste,  there  was  a  hedge. 
Persons  were  found  by  night  on  this  had  with  a  kin- 
net  fastened  to  the  hedge  on  the  one  side  ttretchei 
across  the  road,  but  not  quite  reaching  to  the  hedge  on 
the  other,  for  the  purpose  of  taking  game  there,  asut 
they  were  convicted  under  the  A'ight  Poaching  Act 
(9  Geo.  4,  c. 49),  s.  1,  for  unlawfuBy  entering andhting 
■n  t^n  land,  with  a  net  for  the  purpose  of  tnibiy 
find  destroying  game  there  by  night : 

Held,  that  they  were  not  vpm  o^wn  land,  mduM  tfe' 
meaning  of  tike  Night  Poaching  Act  (9  Geo.  4,  c  49)^ 
»,  1. 

On   an    appeal   to    the  Quarter   SeastciH   hgr 

Charles  Etems  against  a  conviction  of  two  }o»- 
tices  for  the  county  of  Devon,  under  9  G«a.  4, 
c.  69,  s.  1,  whereby  Charles  Harris,  of  Stodc- 
land,  in  the  county  of  Devon,  farmer,  was  con- 
victed before  two  justices  of  the  peace  for  the 
said  county,  for  that  he  the  said  C.  Hairia,  in  di» 
parish  of  Upottery,  in  ibe  county  of  Derm,  wittlB 
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six  calendar  months  now  last  past,  to  wit,  in  the 
night  of  the  30th  Not.  1863,  by  night,  after  the  ex- 
piration of  the  firtt  hour  after  sanset,  and  before  the 
beginning  of  the  last  honr  before  ninriBe,  that  is  to 
tay,  about  the  hoar  of  half-past  one  in  the  night  of 
the  said  80th  Not.  1863,  did  b;'  night  then  and  there 
anlawfnlly  enter  and  was  in  certain  open  land 
situate  in  the  parish  of  Upottery,  in  the  comity  of 
DeTon,  the  proper^  of  the  Right  Hon.  and  Rer. 
William  Leonard  Visconnt  Sidmouth,  with  a  net 
for  the  porpoie  of  tlien  and  there  by  night  taking 
and  destroying  game,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  proTided,  the  said 
conTiction  was  affirmed,  subject  to  the  folloving 
case: 

The  following  were  the  grounds  of  appeal : 

First,  that  the  said  C.  Harris  is  not  guilty  oi  the 
said  offence. 

Secondly,  that  the  formal  c(»Tiction  is  not  in  law 
snfllctent  to  support  the  said  conriction  of  him  the 
Mud  C.  Harris. 

l^iirdly,  that  the  said  C.  Harris  did  not  unlaw- 
fully enter  on  the  said  land  for  the  purpose  of 
taking  and  destroying  game  within  the  meaning  of 
the  statute  9  Oea  4,  a  69,  s.  1. 

Fourthly,  that  the  said  C.  Harris  was,  at  the  time 
in  the  said  conTiction  mentioned  in  the  Queen's 
highway,  and  not  on  any  land  within  the  meaning 
ef  the  said  statute,  and  ougjit  not  to  hare  been  oon- 
Ticted,  of  all  which  premises  yon  and  each  and 
every  of  yon  are  hereby  desired  to  take  notice. 

Geo.  Twkei>, 
Residing  at  Honiton,  attorney  for  and  on  behalf 
of  the  said  app. 

Dated  31st  Dec.  1863. 

The  said  C.  Hands,  with  a  certain  other  man 
called  Frederick  Vcsey,  in  the  night  of  the  80th 
Not.  1863,  entered  certain  land  hereinafter  nuwe 
particnlariy  described,  in  the  nuish  of  Upottery,  in 
the,  said  Mpntr  of  Dctou,  the  property  of  Iiord 
j^dmonth,  lor  the  purpose  of  taking  and  destroying 
game,  with  a  certain  hare-net  then  and  there  found 
in  his  possession. 

The  land  in  Question  has  a  hedge  on  either  side 
of  it,  and  a  metalled  road  mnning  uirongh  it,  while 
between  the  said  road  on  both  sides  of  the  same  and 
the  said  hedge  is  waste  laud,  varying  in  extent. 

The  fields  on  either  side  of  the  said  metalled  road 
Mid  waste  land  are  the  property  of  the  said  Lord 
Sidmouth,  who  is  also  lord  of  the  manor  wherein 
the  land  so  entered  as  aforesaid  is  situated. 

The  said  waste  land  on  either  side  of  the  said 
road,  except  where  there  are  interspersed  patches 
of  grass,  is  coTcred  with  thick  bramble  and  furze  as 
tai^  as  five  feet,  and  there  is  no  sign  of  any  traffic 
in  or  use  of  the  said  waste  land,  although  persons 
could  pass  over  portions  of  the  said  waste  land  on 
foot  or  horseback. 

The  said  net  was  found  across  the  said  road 
toudiing  and  fastened  to  the  hedge  on  the  one  sidey 
but  not  quite  reaching  the  hedge  on  the  other,  the 
said  C.  Harris  standing  between  the  end  of  the  net 
and  the  hedge.  At  we  point  where  the  net  was 
laid  there  was  nine  feet  waste  land  on  the  one  side 
and  three  feet  waste  land  on  the  other  side  of  the 
•aid  road,  the  road  itself  being  eleven  feet  wide. 
At  the  point  where  the  said  F.  Vesey  was  first  seen 
there  was  eighteen  feet  waste  land  on  the  one  side, 
and  twdve  feet  waste  land  on  the  other  side  of  the 
said  road,  the  road  itself  being  twelve  feet  wide. 
At  a  point  408  feet  distant  from  where  the  net  was 
found,  and  in  the  direction  where  the  said  F.  Vesey 
ran,  as  hereinafter  mentioned,  there  was  sixty-four 
feet  waste  land  on  the  one  side  of  the  said  road,  and 
ei^t  feet  waste  land  on  the  other,  the  rofd  itself 
being  twelve  feet  wide. 

The  said  F.  Vesey  was  first  seen  in  the  waste 
land  under  the  hedge  108  feet  from  the  spot  where 


the  said  net  was  laid,  and  he  ran  along  the  waste  land 
and  not  in  the  road  down  to  the  place  where  tho 
said  net  was  laid  as  aforesaid. 

It  appeared  that  the  notice  and  grounds  of  appeal 
were  not  signed  by  the  said  C.  Harris,  or  by  hia 
attorney  or  agent,  but  by  the  attorney's  clerk,  who 
was  called  as  a  witness,  and  admitted  in  cross- 
examination  that  he  had  no  authority  to  sign  such 
notice  and  grounds  of  appeal,  and  that  he  had. 
signed  the  same  in  his  employer's  absence,  without 
his  employer's  knowledge. 

It  was  objected  on  the  part  of  the  app.  that  under 
these  circumstances  he  could  not  be  convicted  nnder 
the  9  Geo.  4,  c.  69,  s.  1,  as  being  by  night  in 
inclosed  or  open  land  for  the  purpose  of  destroying^ 
game. 

It  was  also  objected  that  the  conTiction  could  not 
be  upheld,  as  it  did  not  describe  with  sufficient 
accuracy  the  place  in  which  the  offence  had  been 
committed.  An  objection  was  also  raised  by  tb# 
reep.  that  the  notice  and  grounds  of  appeal  were  not 
duly  signed. 

The  questions  for  the  consideration  of  the  Court 
are: 

First,  whether  the  land  in  question  is  land  open 
or  inclosed  witliin  the  meaning  of  the  statute ;  and 

Secondly,  whether  the  description  of  the  place  as 
the  proper^  of  Lord  Sidmouth,  situate,  ftc.,  is  a 
sufficient  local  description ;  and 

Thirdly,  whether  the  notice  and  groands  of  appeal 
are  duly  si(n>ed. 

If  either  or  both  of  the  first  and  second  points  b» 
decided  in  the  negatiTe  and  the  third  point  in  the- 
affirmatlTe,  then  the  conTiction  to  be  quashed ;  but 
if  the  third  point  be  decided  in  the  negatiTe,  or  botll 
the  ottier  ]^ts  in  the  afBrmatiTe,  or  if  the  third 
point  be  decided  in  the  negatiTe  and  both  the  other 
points  in  the  afBrauitiTe,  then  to  be  confirmed. 

Kanlakt  and  Zones  for  the  respa.— No  part  of  tho 
wasteland  on  eitlier  side  <A  tiie  highway  formed 
part  of  the  highway,  but  it  was  open  land  within  th» 
meaning  of  the  9  Geo.  4,  c.  69.  [Cockbubk,  C.  J. — 
Could  the  justices  haTe  couTicted  the  ^p.  for  enter-' 
ing  this  bit  of  land  f]  The  only  part  of  the  land 
dedicated   to   the   public   is   the   metalled   road.; 

SI1.ACKBUBK,  J.— 'Tbat  is  not  found  as  a  fact  in 
e  case.  Cookbvbm,  C.  J.— I  cannot  see  that  a 
man  is  a  trespasser  for  stej^ing  off  the  high  road  on 
to  waste  land  like  this  where  there  is  no  fence  to 
keep  persons  off.]  The  app.  was  unlawfully  on  the 
waste  ground,  he  was  not  using  the  road  as  a  road. 
The  case  of  Stg.y.Pratt,2i  L.J.  118,M  C^  suinwrt* 
the  conTiction.  [Cookbukk,  C.  J.— The  7*8  Vict, 
c.  29  is  a  strong  legidative  exposition  of  what  is 
meant  by  open  land  and  shows  that  it  did  not  mean 
waste  land  like  this.]  The  case  of  Btdceit  v.  Upton^ 
6  E.  &  B.  629,  waa  then  cited.  Secondly,  the  notice 
and  grounds  of  appeal  were  not  property  signed. 
The  case  finds  that  the  clerk  had  no  anthcnity  to 
sign  th«n.  PBlackbubh,  J. — ^The  app.  is  required 
to  give  notice  and  grounds  of  appeal,  but  what 
requires  him  to  sign  them  ?] 

H.  T.  Coh  and  M.  Ben,  for  the  ^ip.,  were  not 
called  upon. 
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Ward  (app.)  v.  Gray  (reap.) 

Soldiers — Mutiny  Act — Exemption  /ro:a  toll — Floating 
bridge. 

JBy  a  local  and  pertonal  Act  a  company  were  autho- 
rised to  purchase  a  Jerry  over  t/te  river  Jtchen  and  to 
establish  a  floating  bri(^e  over  the  river,  which  tJiey 
did.  The  bridge  is  a  moveable  structure  resembling 
a  small  pier,  and  is  floated  over  tJie  river  bi/  chains 
laid  across  the  bed  of  the  river.  The  Mutiny  Act 
.  1864,  s.  72,  exempts  from  toll  officers  and  soldiers  on 
duty  and  on  march,  "  in  passing  along  or  ovei'  any 
tmnpUce  or  other  roads  or  bridges:" 

£eld,  that  under  that  section  soldiers  on  the  march  were 
not  exempt  from  the  toU  granted  by  the  Companies  Act 
for  using  the  floating  bridge  to  cross  the  river. 

Case  stated  by  justices  under  the  20  &  21  Vict. 
4>.43. 

An  information  was  laid  under  sect.  8G  of  the 
Mutiny  Act  1804  (27 Vict.  c.  3),  intitul^  "An  Act 
lor  punishing  mutiny  and  desertion,  and  for  the 
l)etter  payment  of  the  army  and  their  quarters." 
Sect.  8G  makes  toll  collectors  demanding  and  receir- 
ing  toll  from  officers  and  soldiers  on  duty  or  on  their 
march  liable  to  a  penalty  not  exceeding  61.  nor  less 
4han40«. 

Upon  the  hearing  of  such  information  we  dis- 
missed the  same. 

The  Company  of  Proprietors  of  the  Southampton 
4ind  Itchen  Floating  Bridge  and  Roads  were  mcorpo- 
-nted  by  an  Act  of  Parliament  passed  in  1834, 
which  Act  was  amended  by  other  Acts  passed  in 
the  years  1835,  1839  and  1851  respectively.  All 
these  Acts  were  repealed  by  an  Act  passed  in  18C3 
^26  &  27  Vict.  c.  ciL,  local  and  personal),  except  some 
clauses  wliich  are,  however,  contained  in  the  sche- 
dules to  the  last-mentioned  Act.  Such  parts  of 
4hese  Acts  ••  are  now  in  force,  and  idso  the  said 
Mutiny  Act  1864,  are  to  be  taken  as  part  of  tliis 
•case. 

By  the  Act  of  1834  the  company  were  authorised 
to  purchase,  and  did  purcliase,  an  ancient  ferry  over 
4he  river  Itchen,  between  the  town  of  Southampton 
■and  the  parish  of  St  Mary  Extra,  in  the  county  of 
Southanmton ;  and  they  were  authorised  to  esta- 
blish, and  have  established,  a  floating  bridge  over 
such  river,  with  chains  laid  down  across  the  bed  of 
the  river,  and  with  roads  and  approaches. 

Sect  49  of  the  Act  of  1863  directs  the  company 
to  provide  ferry-boats  in  aid  of  the  bridge.  Sect  52 
defines  the  regular  hours  for  working  the  bridge ; 
and  sect  68  directs  ttiat,  when  the  bridge  is  out  of 
Jrepair,  the  company  of  proprietors  shall  provide 
leny-boots  to  convey  passengers  across  the  river. 

Sect  69  of  such  Act  enacts  "  that  subject  to  the 
{urovisions  of  the  Act,  the  company  from  time  to 
time  may  demand  and  take  for  the  passage  across 
the  river  by  the  bridge  or  boats  of  the  company,  at 
the  place  or  within  the  limits  of  the  company's 
ierry,  any  tolls  not  exceeding  the  tolls  "  specified  in 
the  Act. 

They  are  also,  by  sect.  66,  authorised  to  take  tolls 
Sot  the  use  of  the  lauding-i^aces,  from  persons 
landing  or  embarking,  and  not  using  the  floating 
bridge  or  boats. 

The  company  own  about  ten  miles  of  road 
leading  to  the  ferry;  and  by  sect.  61  they  are 
authorised  to  set  up  tollgates  or  bars,  and  by  sect 
67  to  take  the  tolls  therein  specified  for  the  use  of 
the  road.  Sect  87  of  the  Act  provides  tliat  no  toll 
anall  be  demanded  or  taken  at  any  tollgate  or  toU- 
har  erected  on  the  company's  road  for  any  soldiers 
or  marines  on  their  manUi  or  on  duty ;  but  there  is 
DO  similar  exemption  from  the  tolls  for  tiie  use  of 
the  floating  bridge. 

Bysects.  88, 84  and  86,  the  Royal  Family,  Custom- 


house officers,  and  persons  in  the  employ  of  the 
Post-office,  ore  exempt  from  all  tolls,  both  on  the 
roads  or  for  the  use  of  the  floating  bridge. 

By  sect.  100,  the  bridge,  floating  jetties,  and  other 
worlcs  and  property  of  the  company,  are  to  be 
deemed  a  bridge  and  a  vessel  witliin  the  meaning  of 
the  24  &  25  Vict.  c.  97,  relating  to  malicious  injuries 
to  property. 

By  sect  72  of  the  Mutiny  Act  1864,  it  is  enacted 
as  follows : 

All  Her  Hajest;'!  oBloera  and  Boldlers  oa  duty  and  on  Uwir 
march,  and  their  borma  and  baggage,  and  aU  recruits  march- 
ing by  route,  and  all  prisoners  under  military  eaoort,  and  iJ] 
enrolled  peneloners  in  nniform,  when  called  out  for  training,  or 
in  aid  of  the  civil  power,  and  all  carriages  and  horaea  beknit- 
ing  to  Her  Miijesty,  or  employed  in  her  service  under  the  pro- 
Ttuona  of  this  AcC  or  in  any  of  Her  Majesty's  colonies  vheo 
conveying  any  such  persons  as  aforesaid,  or  their  baggage,  or 
retundng  from  conveying  the  same,  shall  b«  exempted  frooi 
payment  of  any  dntiee  and  tolls  on  embarking  or  disembai^ 
mg  from  or  upon  any  pier,  wharf,  qtiay,  ur  Unding  place,  or 
in  passing  along  or  over  any  turnpike  or  other  roids  or 
bridges  otherwise  demandable  by  virtue  of  any  Act  already 
passed  or  hereafter  to  be  passed,  or  by  rlrtoe  of  any  Act  or 
ordinance,  order,  or  direction  of  any  colonial  legisUtara  m 
other  authority  in  any  of  Her  Majesty's  colonies. 

The  before-mentioned  floating  bridge  is  propelled 
from  one  side  of  the  river  Itchen  to  the  other,  being 
a  distance  of  about  1400  feet,  by  steam  power,  snd 
is  kept  in  its  proper  course  by  passing  across  the 
river  by  means  of  parallel  ciiains  laid  across  tiie  bed 
of  the  river,  which  chains  are  passed  over  wheds 
attached  to  the  floating  bridge,  and  are  fastened  on 
each  side  of  the  river  to  heavy  weights  wliich  are 
sunk  in  wells  in  the  ground. 

The  feriy-boats  are  constantiy  crossing  the  rinx 
in  aid  of  the  floating  bridge,  and  when  a  passenger 
has  paid  his  toll  and  passed  the  tollgate,  he  is  at 
liberty  to  cross  either  by  the  boat  or  the  floating- 
bridge,  and  foot  passengers  usually  select  either  the 
floating  bridge  or  the  boat  according  to  which  ii 
about  to  make  the  next  trip,  unless  influenced  by 
weather  or  other  causes.  j*'  . 

The  resp.  is  one  of  the  collectors  of  tolU  ^>pQinted 
by  the  said  company. 

At  the  hearing  of  the  aforesaid  information  it  ws* 
proved  that  the  app.  was  a  soldier  of  Her  Majesty*! 
Army ;  that  on  the  20th  Oct  last  he  was  on  dnity, 
and  on  his  march  in  charge  of  a  party  of  Her 
Majesty's  soldiers  proceeding  from  thie  Royal 
Victoria  Hospitid  at  Nedey  to  the  railway-statioo 
at  Southampton ;  that  at  the  toll-house  of  the  ssid 
company  in  the  said  parish  of  St  Mary  Extra  he  ptih 
ducM  to  the  resp.  a  route,  and  demanded  a  free 
passage  for  liimself  and  the  soldiers  with  him 
across  the  river  Itchen  on  the  floating  bridge,  lot 
which  demand  was  refused,  and  that  the  a{^.  then 
paid  the  toll  of  one  penny  for  himself  and  one  pemiy 
for  each  of  the  soldiers  with  him,  and  they  were 
conveyed  across  the  river  on  the  said  floatiiig 
bridge. 

It  was  contended  on  the  part  of  the  app.  that  the 
said  floating  bridge  is  a  bridge  within  the  meaning 
of  sect  72  of  the  Mutiny  Act  1864,  and  that  thoe- 
fore  the  resp.  illegally  demanded  and  received  tcdl 
of  the  app.  for  his  passage  over  the  river  Itchen  by 
such  floating  bridge. 

On  the  part  of  the  resp.  it  was  contended  that 
the  said  floating  bridge  is  a  steam  ferry-boat  and 
not  a  bridge  within  the  meaning  of  such  last  men- 
tioned section  of  the  Mutiny  Act  1864. 

We  were  of  opinion  that  the  said  floating  bridge 
is  not  a  bridge  within  the  meaning  of  sach  section, 
and  that  the  app.  did  not  simply  pass  over  the 
floating  bridge,  but  was  conveyed  by  it  across  ths 
river,  and  we  therefore  dismissed  the  beftKe-men- 
tioned  information. 

The  question  of  law  arising  on  the  above  state- 
ment therefore  ■  was :  Whether  the  said  floating 
bridge  is  a  bridge  within  the  meaning  of  sect  78  of 
the  Mutiny  Act  1864. 
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The  SoUciUir- General  {DowdeiwtU  with  him)  for 
the  app.— The  soldien  wete  in  the  service  of  the 
Crown,  and  on  march  at  the  time,  and  were,  there- 
fore, not  liable  to  the  payment  of  toll.  In  the 
Mcyor,  (fc.  of  Weymouth  v.  Nugent,  11  L.  T.  Rep.. 
N.  S.  672,  it  was  held  that  the  prerogativcB  of  the 
Crown  could  not  be  affected  except  by  express 
enactment,  and  that  in  the  absence  thereof,  stone 
brought  into  the  harbour  of  W.  for  the  use  of  the 
Ooremment  works  was  not  liable  to  the  wharfage 
dues  granted  by  a  local  Act.  The  floating  bridge 
was  a  bridge  within  sect.  72  of  the  Mutiny  Act,  and 
on  that  ground  the  toll  was  not  payable.  [Cock- 
BntM,  C.  J. — The  words  of  sect.  72  are,  "  or  in 
passing  along  or  over  any  turnpike  or  other  roads 
or  bridges;"  and  the  word  bridge  there  means  a 
bridge  over  which  the  road  is  continued.  Black- 
BCBir,  J.  —  A  bridge  in  that  section  does  not 
mean  a  ferry-boat.]  The  meaning  of  the  word 
♦'  bridge  "  in  Webster's  Dictionary  was  then  cited, 
and  the  4  &  6  Will.  4,  c.  85,  s.  89,  referred  to. 
^CocKBURK,  0.  J.  —  The  language  of  sect.  73 
IS,  that  Her  Majesty's  Officers  and  soldiers  shall 
be  exempt  from  toll  tn  pasting  along  or  over  any 
turnpike  or  other  roads  or  bridges.  How  can  per- 
sons be  said  to  pass  over  this  bridge  7  It  is  the 
bridge  that  takes  them  over  the  river.  Black- 
BUKii,  J. — They  get  over  the  river  by  the  motive 
power  which  moves  the  bridge.  In  fact,  it  is  the 
motive  power  that  is  paid  fbr.  This  bridge  is  like  a 
ferry-boat,  and  you  cannot  say  that  a  ferry-boat  is 
a  bridge.  Shee,  J. — By  their  Act  the  company  are 
bound  to  provide  ferry-boats  as  well  as  floating 
bridge*,  and  could  it  be  argued  that  soldiers  going 
across  in  the  ferry-boat  were  exempt  from  toll  ?] 
The  company  call  tiiis  a  bridge,  and  their  language 
is  to  be  interpreted  most  strongly  against  them- 
sdves. 

Mibeard,  Q.  C.  and  M.  Bere.{ot  the  resp.,  were  not 
called  uiwn  to  argue. 

CocKBDBK,  C.  J. — It  is-  not  a  bridge  within  the 
Mutiny  Act. 

Blackbdrk  and  Sbeb,  J  I.  concurred. 

Judgment  for  the  resp, 

Betins  (app.)  V.  Bird  (reap.) 

Salmoii  Fuhery  Act  1861 — Fixed  engintt— Stake-nets 
Sea-shore. 

In  answer  to  an  information  under  24  ff  25  Vict,  c. 
109,  «.  11,  far  eatching  eabnon  with  fixed  engines  in 
tidal  waters,  where  ml  the  Queen's  subjects  have  a 
right  to  fish  in  Me  ordinary  way,  the  mfl.  gave  evi- 
dence that  his  father  and  his  family  and  others  of  the 
public  had  for  more  than  forty  years  been  accustomed 
to  fish  for  sabnon  in  the  &cus  in  quo  with  stake-nets : 

Held,  that  this  was  not  evidence  of  any  ancient  right  or 
mode  affixing,  bmfully  exercised  at  the  time  of  the 
passing  of  the  24  ^  26  Vict.  c.  109,  within  the  excep- 
tion in  ted.  U. 

Caae  stated  by  the  Justices  of  Lancaster,  under 
the  statute  20  &  21  Vict.  c.  4.S. 

On  the  28th  July  1864  the  resp.  was  charged  on 
the  information  and  complaint  of  W.  J.  Bevins,  the 
iqip.,  for  that  he  the  said  T.  Bird,  on  the  llth  July 
1804,  at  the  township  of  Ulverstone,  in  the  said 
county,  was  then  the  owner  of  a  certain  flxed 
engine,  to  wit,  a  certain  stake-net,  which  was  then 
tuuawfuUy  placed  for  catching  salmon  in  certain 
tidal  waters  there,  contrary,  &c. 

Upon  the  hearing  the  jostices  dismissed  the  in- 
formation. 

Hie  following  facts  were  proved ;.— Tliat  the  app. 
vaa  a  keeper  appointed   b^  the  Severn  Fishing 


Association.  That  upon  the  llth  July  18G4  the 
^p.  visited  what  are  called  Cork  Sands,  being  part 
of  an  estuary  called  the  Bay  of  Morecombe,  within 
the  county  of  Lancaster,  which  is  navigable  for 
vessels  when  the  tide  is  in,  and  found  on  that  part 
of  the  sands  over  which  the  tides  flow  and  renew, 
every  day  stakes  firmly  driven  into  the  sands  two- 
or  three  yards  apart,  about  Ave  feet  out  of  the  sands, 
with  nets  fixed  on  them.  Spars  were  flxed  to  the^ 
nets.  The  nets  rose  and  fell  with  the  tide  by  means 
of  tied  spars,  but  the  stakes  remained  fixed,  and  the 
nets  on  them,  when  the  tide  was  out.  The  nets- 
were  taken  up  every  tide.  There  was  evidence  of 
the  reap,  being  the  owner  or  one  of  the  owners  of 
the  nets,  and  indeed  it  was  not  disputed  on  the  part 
of  the  resp.  that  he  was  the  owner.  The  nets  were 
so  found  as  aforesaid  with  salmon  lying  against  the 
stakes  on  which  the  nets  were  flxed ;  and  in  our 
opinion  were  so  flxed  to  the  soil  as  to  be  flxed 
engines  within  the  llth  section  of  24  &  25  Vict., 
c  109.  The  nets  so  found  were  taken  off  the  stakos- 
by  the  app.  and  carried  away,  and  while  the  app. 
was  engaged  in  carrying  them  away,  the  resp.  with 
his  brother  (against  whom  a  sinular  informatioa 
was  laid)  and  others  came  np  to  the  app.  and  said 
to  him,  "  They  are  onr  nets  thou's  talung  away ;'" 
and  resp.  f  urtJter  said,  that  the  app.  had  no  business 
to  carry  them  away,  and  then  took  them  from  the- 
app.  and  carried  them  to  his  (resp.'s)  house.  That 
afterwards  on  the  same  day,  with  the  assistance  of 
a  police  constable,  app.  got  the  nets  back  from  the^ 
resps. 

On  the  part  of  the  resps.  it  was  contended  that 
in  taking  the  nets  from  the  app.  he  did  it  to  assert 
his  right  to  use  the  nets  in  the  way  in  which  they 
were  found,  bonS  fide  believing  that  by  long  usage- 
a  right  had  been  acquired  so  to  use  them. 

There  was  no  evidence  before  us  of  any  exclusive- 
right  of  flshety  ther«.  Evidence  however  was  jp^ven 
on  the  resp.'s  behalf  by  his  father,  that  nets  of  this 
kind  with  lawful  size  of  mesh  and  flxed  in  like 
manner  had  for  more  than  forty  years  past,  up  te- 
the  time  of  the  committing  of  the  alleged  offence, 
been  used  by  resp.'s  father  and  his  family  and 
others  of  the  pubUc  in  fishing  on  Severn  sands  or- 
estuaty  for  salmon,  and  we  being  satisfied  that  the 
evidence  was  sufficient  evidence  of  this  being  aa 
ancient  right  or  mode  of  fishing  lawfully  exercised, 
at  the  time  of  the  passing  of  the  said  Act,  by 
virtue  of  immemorial  usage  within  the  meaning  of 
the  said  llth  section  of  the  said  statute,  dismissed^ 
the  information. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  the  right  or  mode  of  fishing  so  claimed- 
as  aforesaid  is  such  an  ancient  right  or  mode  of 
Ashing  as  is  exempted  by  sect.  11  from  the  opera- 
tion of  that  section. 

2.  If  so,  whether  evidence  to  the  effect  above 
stated  was  sufficient  evidence  of  immemorial  usage 
to  support  such  an  exemption  under  the  circum- 
stances of  the  case. 

Mellish,  Q.  C.  for  the  app. — The  justices  ought  to- 
have  convicted.  Sect.  11  of  24  &  26  Vict.  c.  109, 
enacts,  "  No  fixed  engine  of  any  description  shall 
be  placed  or  used  for  catching  salmon  in  any  inlanit 
or  tidal  waters :  and  any  engine  placed  or  used  in 
contravention  of  this  section  may  be  taken  posses- 
sion of  or  destroyed,  and  any  engine  so  placed  or 
used,  and  any  salmon  taken  by  such  engine  shall  be 
forfeited,  and  in  addition  thereto  the  owner  of  any 
engtne  placed  or  used  in  contravention  of  this  sec- 
tion shall  for  each  day  of  so  placing  or  using  the 
same  incur  a  penalty  not  exceeding  10/. ;  and  for 
the  purposes  of  this  section  a  net  that  is  secured  b^ 
anchors  or  otherwise  temporarily  flxed  to  the  soil 
shall  be  deemed  to  be  a  flxed  engine;  but  this, 
section  shall  not  affect  any  ancient  right  or  mode  at 
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fithing  aa  Uwf  villy  exercised  at  the  time  of  the  paas- 
ing  of  this  Act  bjr  any  person  by  virtue  of  any  grant, 
■or  charter,  or  immemorial  usage,  provided  always  that 
nothing  in  this  section  contained  shall  be  deemed  to 
^spply  to  flahing  weirs  or  fishing  mill  dams."  The 
Tight  set  up  b^  the  resp.  in  tliis  case  was  not  a  right 
lawfully  exercised  at  the  time  of  the  passing  of  the 
Act.  As  a  matter  of  law  there  could  not  be  a  right 
in  all  the  Queen's  snbjects  to  fish  in  this  way.  In  a 
-case  tried  at  Carlisle,  before  Shee,  J.,  the  jury  found 
that  fishing  by  stalce-neta  was  of  modem  origin ;  and 
inacasein  the  Court  of  Ex.  two  of  the  barons  of  that 
court  seemed  to  think  that  the  exception  in  sect.  11 
applied  only  to  incorporeal  rights.  In  Butbon  (app.) 
V.  3/'/2ae(re8p.),  9 L. T. Bep.  N.  S.  678,  it  was  held  that 
upon  an  informaticMi  for  unlawfully  and  wilfully 
fishing  in  a  non-navigable  river,  being  a  private 
fishery  (contrary  to  24  &  25  Vict  c.  96,  s.  24),  a 
claim  by  the  deft.,  as  one  of  the  public,  to  fish  in  the 
river  does  not  oust  the  justices  ot  jurisdiction,  as 
-such  a  right  cannot  possibly  be  acquired.  The  case 
of  ifayor  of  Oxford  v.  RiduinUon,  4  T.  R.  437,  was 
then  refened  to.  [Cockbuhk,  C.  J. — All  persons 
-would  have  a  right  to  fish  in  Morecombe  Bay  in  the 
■ordinary  way.  How  can  the  resp.  have  that  right 
and  also  the  right  of  fishing  in  an  extraordinary 
way  by  stake-nets  ?  Tlie  evidence  was  only  evi- 
dence of  acts  by  persons  as  part  of  the  general 
public,  and  how  could  they,  as  part  of  the  general 
public,  acquire  a  right  as  against  the  general  public 
to  use  stake-nets,  contrary  to  the  provision  of  this 
'Statute,  which  was  passed  for  the  general  public 
benefit?] 

Kaye,  for  the  resp.,  was  then  called  on. — The  case 
does  not  find  any  right  in  all  the  Queen's  subjects 
to  fish  there.  And  there  was  evidence  from  which 
the  justices  might  infer  a  free  Ashe^  in  gross  in  the 
re8p.'s  family.  [Blackbubx,  J.— 'There  cannot  be 
a  nght  in  gross  in  the  resp.'s  family  at  large,  but 
•only  in  them  as  individuals.]  The  learned  counsel 
then  referred  to 

Hale  de  Jcure  Uaris,  12. 

CocKBUBN,  C.  J.— There  was  no  evidence  of  right 
to  which  the  justices  should  have  attended. 

Blackbcbn,  J.— The  fane  construction  of  the 
exception  in  sect.  11  is,  that  it  only  applies  to  indi- 
vidual rights  of  property  belonging  to  individuals 
Jawf  ully  exercised  at  the  time  of  the  passing  of  the 
Act. 


Shbb,  J.  concurred. 


Cote  remitttd  to  justice*. 


Thursday,  AprU  27,  1865. 
Expartt  CiLUtLES  WmosoR. 
Extradition    treaty — Specified    crims — Crimea 


to    be 


construed  aoDordtng  to  the  law  of  England. 

'  Where  by  the  provisions  of  a  treaty  (confirmed  by  statute) 
with  a  foreign  state  the  Cfroum  undertakes  upon 
requisition  to  deliver  up  fugitives  to  this  country 
who  have  committed  certain  specified  crimes  in  mcfl 
■  foreign  state,  such  crimes  are  to  be  construed  according 
to  thedefinitionofthe  law  of  this  country  ;  cmd  ifthere- 
foreafvgitivehascommitteditt  such  foreign  stateanact 
wliirA,  though  it  be  one  of  such  ^ecified  crimes  in  such 
foreign  slate,  is  nevertheless  not  such  a  crime  by  the 
law  of  this  country,  the  case  is  not  ivithin  the  treaty. 

Sy  a  treaty  (confirmed  by  statute)  with  the  United  States 
of  America  the  two  Governments  agreed  that  tgion 
mutual  requisitions  thtj/  would  deliver  up  aU  persons 
who  being  charged  with  (inter  alia)  forgery  committed 

.  within  the  fimsdiction  of  either  should  seek  an  asylum, 


or  be  found  within  the  territories  of  Ae  other.  Abo 
by  an  Act  of  the  heal  Legielalure  ytke  Stale  of  New 
Yorkit  was  enaetad,  that  eaery person  who  with  inuitt 
to  defraud  sheM  make  emu  false  entni  in  caai  book  of 
accoinu  keptbyof^nmiyid  eoTpe^tioniithin  Z 
state  Aali  on  eonvietioH  be  a^udged  guilty  of  forgery. 
A.  B.,  who  had  brought  kinuelf  within  the  terms  of 
this  enaidment  by  tnakitig  such  false  eutriet,  was  • 
fugitive  ia  Engbnd: 

Held,  that  as  by  the  law  of  England  such  offence  of 
A.  B,  teas  wanting  in  an  essenttal element  to  constitute 
Ae  offence  of  forgery,  his  case  was  not  within  the 
terms  of  the  treaty  and  statute,  and  that  he  was  ao( 
liable  to  be  apprehended  under  them. 

McMahon  on  a  former  day  obtained  at  chamben 
a  habeas  corpus,  directed  to  the  keeper  of  WhitecroM- 
street  gaol,  to  bring  into  court  one  Charles  Windsor, 
a  prisoner.  A  return  to  the  said  writ  was  accord- 
ingly made,  which  set  out  the  cause  for  which  he 
was  in  custody.  It  appeared  that  the  said  Chariea 
Windsor  had  been  a  clerk  in  "  The  Mercantile  Bank 
of  New  York,"  in  the  United  States  of  America, 
and  that  whilst  in  that  capacity  he  was  under  saa- 
picion  of  baring  made  false  entries  in  the  bank- 
books to  conceal  certain  embezzlements.  By  the 
law  of  the  State  of  New  York  this  is  declared  to  be 
a  forgery  in  the  third  degree,  it  being  enacted  by 
the  local  Legislature  that 

Eray  person  wbo,  with  latent  to  dctimod,  shull  make  sot 
false  entry,  or  shall  f olsel;  enter  or  shall  talsely  altar  any  eoti7 
made  In  any  book  of  accoonta  kept  by  any  moneyed  corpora- 
tkn  within  the  state,  or  any  book  of  aoooonta  kept  by  aay 
■nch  oorporatlaa  or  Its  offloar,  and  dellTared,  or  intended  to  be 
dellTered,  to  any  person  dealing  with  such  corpoiatkHi,  by 
which  any  pecuniary  dainv  obllntian,  or  credit  ihall  be,  or 
purport  to  be,  discharged,  dlmlnwiMid,  created,  or  in  any  man- 
ner affeoted.  shall,  on  oonvletlon,  be  adjodgadgaUty  at  tottaj 
in  the  third  degree. 

The  said  Charles  Windsor  absconded  from  New 
York  on  the  29th  Oct.  last,  and  came  to  this  coon- 
try,  where,  on  the  7th  of  the  following  Dec,  he 
was  arrested  on  a  capias  granted  by  Crompton,  J., 
and  issued  under  the  Absconding  Debtors'  Act,  at 
the  suit  of  the  before-mentioned  bank.  Upon  this 
he  was  taken  to  the  Debtors'  Prison  at  Whitecros*- 
street,  where  he  has  since  remained.  Crimiiml  pro- 
ceedings were  taken  against  hira  in  New  York,  and 
a  warrant  issued  against  him  on  a  charge  of  forgery. 
That  warrant  was  brought  to  England,  and  was  teat 
by  the  American  Minister  to  the  Secretary  of  State 
for  the  Home  Department,  with  a  requisition  fcr 
the  extradition  of  the  said  Charies  Windsor  under 
the  provisions  of  the  treaty  between  the  two  cono- 
tries.  The  Secretary  of  State  issued  his  warrant  to 
the  chief  magistrate  of  Bow-street,  signifying  to 
him  that  such  requisition  had  been  made,  and  re- 
quiring him  to  investigate  the  matter.  On  the  25di 
Jan.  last.  Sir  Thomas  Henry  accordingly  to<^  the 
evidence  of  a  Mr.  Blake,  who  brought  ov^  the  in- 
formation. He  proved  the  original  warrant  giaated 
at  New  York,  the  certified  copy  of  the  original  in- 
formation on  which  it  issued,  and  he  proved  the 
correctness  of  such  copy.  Upon  this  Sir  Thomas 
Henry  issued  his  warrant  for  \^^dsor's  i^^relien- 
sion,  and,  he  being  already  in  custody,  a  habeas 
corpus  was  issued  to  the  gaoler  on  the  37th  Jan.  laat, 
whereupon  Windsor  waa  hnmi^t  up  before  Uie 
magistrate.  Ultimatdy,  on  the  Srd  Feb.,  the  facts 
having  been  gone  into,  the  magistrate  held  that  the 
offence  was  inade  out,  and  he  issoed  his  warrant  for 
Windsor's  detention,  in  order  that  he  mi^^  bo 
delivered  up  in  ptirsuance  of  the  treaty;  and  he 
oertifled  the  facts  to  the  Secretary  of  State. 

The  facts  connected  with  the  diarge  were  as 
follows : 

The  bank  received  moneys  on  deposit,  and  had 
in  its  service  a  clerk  whose  duty  it  was  to  reeeira 
the  moneys  and  securities  so  deposited,  and  who  «  s 
called  the  "receiving  teller,"  and  another  clnk. 
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called  the  "  paying  teller,"  whose  duty  it  was  to  pay 
aO  cheque*  and  draughts  and  orders  for  tiie  payment 

■oi  money  drawn  against  the  moneys  so  deposited ; 
that  it  wai  the  duty  of  the  "receiving  teller"  to  pay 
orer  to  the  "  paying  teller"  all  the  moneys  and  aU 

'«beqaea,  draughts  and  older*  recaved  by  him  from 

•depositors,  to  the  end  that  the  same  might  be  by  the 
''paying  teller"  collected  and  converted  into  money, 

■and,  with  the  other  moneys  and  cash  received  from 

-depositors,  ^wlied  so  far  as  was  necessary  to  pay 

•diMi^ts  and  cheques  drawn  upon  the  bank,  and  that 

4he  residue  might  be  deposited  by  him  in  the  vaults 

•of  the  bank  for  safe  kee^ng,  after  the  same  had 
been  ^rc^>erly  entered  to  the  credit  of  the  paying 
teller  in  a  book.  Tliat  all  the  moneys  so  received 
from  depositors,  and  the  proceeds  of  cheques,  &c. 

deposited  were  in  the  charge  and  costody  of  the 
paying  teller,  and  that  ho  was  primarily  responsible 

4lMrefore,  and  was  in  duty  bound  to  deposit  the 
aame  in  the  vaults  of  the  bank.  That  at  the  time  in 
foestioD  the  prisoner  Windsor  was  the  paying  teller 
«f  the  bank,  and  it  was  his  duty  to  collect  and 

convert  into  money  all  the  cheques  and  draughts 
leoeived  from  the  receiving  teller,  and  deal  with 
.^Uiem  as  above  mentioned.  That  among  the  boolcs 
of  account  kept  by  the  bank  was  one  called  "  the 
Unt  teller's  proofs,"  and  that  it  was  the  duty  of  the 
|Miying  teller  (the  prisoner)  daily  to  make  in  that 
book  entries  showing  and  specifying  the  gold  and 

«Uver  coin,  bank  bills,  cheques,  draughts  and 
OBders,  and  other  written  securities  for  money  which 
were  received  by  him  each  day,  and  all  the  snois 
paid  by  him  thereout,  and  also  showing  the  balance 
of  snoi  moneys  remaining  in  his  possession  at  the 
dose  of  business  hours  on  each  day,  and  also  in 
wbat  manner  the  same  was  accounted  for,  and  how 
4be  same  was  made  up,  and  in  what  it  consisted, 

-vad  how  much  of  it  was  in  specie,  and  how  much 

.consisted  of  vouchers  or  securities  for  money,  and 
that  all  the  ccin  and  cheques  therein  stated  to  have 
been  received  by  him  were  charged  to  him,  and  he 
was  liable  to  account  for  the  same,  he  being  likewise 

•ciedited  with  payments  entered  as  made.  That  on 
the  28th  Oct.  1864  the  prisoner,  being  the  paying 
teller,  made  in  the  book  entries  showing  and  stating 
that  he  had  received  and  was  chargeable  with  the 

-•urn  of  2,248,918  dols.,  and  that  he  had  paid  out  the 
aom  of  1,143,984  dols.,  and  that  the  balance, 
1,102,984  doU.,  remained  in  hand  in  his  possession 
and  control,  and  that  he  made  entries  specifying 
diat  there  were  then  in  the  vaults  289,000  dels.,  and 
in  the  trays  or  tills  1831  dols.,  and  that  there  were 
notes,  bank  bills,  &a  to  the  amount  of  545,490  dots., 
nd  that  the  entry  of  specie  to  the  amount  of 
890,831  dols.  was  false  or  fraudulent,  and  that  there 
was,  in  fact,  to  the  prisoner's  credit  in  the  vaults  in 
apecie  only  the  sum  of  258,915  dols.,  and  that  the 

-entry  that  tiuto  were  notes,  &c,  to  the  amount  of 
£46,490  dols.  was  also  falsia  and  fraudulent,  and 
that  there  was,  in  fact,  to  his  credit  in  the  vaults 

•only  the  sum  of  838,392  dols.  in  notes,  &C.,  and  that 
lii*  pecuniary  obligation  and  credit  purported  to  be 
effected  by  means  of  such  false  and  fraudulent 

'  «ntrie«  to  the  amount  of  the  deficiencies  aforesaid, 
and  that  the  prisoner  had  abstracted  from  the  vaults 
those  amounts. 

By  the  treaty  of  Washington  of  the  9th  Aug. 
184^  ratified  on  tho  18th  Oct.  in  the  same  year,  it 
is  agreed. 

That  Her  Majesty  iind  tli«  utd  United  Statet  shoold,  apon 
■ratoal  nqaUtion  by  tbsm  to  their  mloieten 


tively  deliver  op  to  Juatioe  all  peraooa  wbo,  being  chafed 
-  wltb  tfae  crime  of  murder,  aaaanlt  with  intent  to  commit 
toarder  or  piracy,  or  anon,  or  robbery,  or  forgery  .  .  . 
•omBltted  wtthln  tbe  jnrladietion  of  eftber  of  the  hl^  con- 
tiaMiac  parties,  ■boold  seek  an  aeylom,  or  ihoold  be  toond 
^tfabi  Qie  tenltorlea  of  tbe  other.  Provided  Utat  this  ahonld 
aniy  be  done  upon  nch  evidonoe  of  criminality  as  according 
SB  lbs  law  of  the  place  where  the  fngftiTe  or  penon  ao 
•fkarflsd  •bonld  be  foond,  would  joattfy  hu  ^rprehwsloa  and 


committal  for  trial  if  the  crime  or  offence  had  been  thers 
committed,  ftc. 

This  treaty  was  of  terwards  ratified  by  the  6  &  7 
yict.  c.  76,  which  enacts. 

That  In  case  reqniaiKon  ahall  at  any  time  be  made  by  the 
anthority  of  the  aaid  United  States  in  pnnuanos  of  and  iu>- 
oortUng  to  tbe  said  treaty  for  the  dsUrerv  of  any  person 
charged  with  the  crime  of  morder,  or  aasaolt  with  Intent  lo 
commit  murder,  or  with  tbe  crime  of  plran  or  arson,  or  rob- 
bery, or  forgery,  or  tbe  ntteraoce  of  foiged  paper  commlttvd 
within  the  jurisdiction  of  tbe  United  States  of  America,  who 
shall  be  foond  within  the  territories  of  Ber  Majesty,  It  shall 
be  lawful  tor  one  at  Her  Majeety's  principal  Saerstaries  of 
State  ...  by  warrant  nnder  his  band  and  seal  to  signify 
that  such  requisition  has  been  so  made,  Ao. 

The  return  to  the  habeat  corpta  having  been  read, 

McMahon  and  Edward  Clarke  now  moved  that  the 
prisoner  should  be  discharged  out  of  custody,  on  the 
ground  that  the  offence,  as  not  being  by  our 
law  one  of  forgery,  was  not  within  the  pro- 
visions of  the  'maty  and  Extradition  Act  (6  & 
7  Vict.  c.  76^;  that  the  offence  as  charged 
agiunst  tho  prisoner  was  really  only  embezzle- 
ment, or  it  may  be  false  pretences,  but  that  in 
no  sense  could  it  be  designated  as  a  forgery  cither  by 
our  law  or  the  general  law  of  the  United  States, 
and  that,  if  it  were  sufficient  that  it  was  designated 
as  forgery  by  the  United  States,  they  might  desig- 
nate the  most  innocent  acts  as  forgeries  or  other 
crimes  mentioned  in  the  treaty,  and  so  have  a  right 
to  demand  the  extradition  of  persons  who  in  this 
country  would  be  considered  wholly  free  from 
criminality ;  that  the  object  of  the  treaty  was  the 
delivery  up  of  those  criminals  who  have  committed 
any  of  the  crimes  specified,  and  which  crimes 
must  be  such  as  are  recognised  by  both  countries. 

Gijffard,  Q.  C.  and  Poland  argued  that  the  pri- 
soner was  not  entitled  to  be  discharged ;  for  that, 
admitting  that  the  offence  charged  was  not  within 
our  definition  of  the  crime  of  forgery,  the  true  test 
is,  whether  or  not  it  is  a  forgery  according  to  tba 
law  of  the  country  demanding  the  culprit : 

Wbeaton's  International  Law,  286,  241; 

Ortolan  B^lee  Internationales ; 

Vattell,  108 : 

A  V.  Bart,  1  Moo.  CO.  486. 

The  further  arguments  are  sufficiently  set  forth 
in  the  following  judgments. 

CoOKBDBN,  C.  J. — We  are  called  upon  here  to 
put  a  construction  upon  the  statute  relating  to  the 
extradition  treaty,  and  the  surrender  of  criminals 
committing  a  portiAilar  crime  within  the  juris- 
diction of  the  United  States  who  are  found  in 
this  country,  and  the  surrender  of  whom  is 
demanded  on  the  part  of  the  American  Government. 
The  offences  to  which  the  statute  applies  are 
enumerated  in  the  statute,  and  amongst  others  tho 
offence  of  forgery  is  specified.  In  this  particular 
instance,  in  which  application  is  made  to  the  court 
to  obtain  the  discbarge  of  an  American  subject  who 
is  found  in  this  country,  and  whose  soriender  is 
demanded,  and  who  is  now  in  custody,  it  appears 
that  he  was  guil^  of  making  a  false  entry  in  a  book 
kept  by  him  in  the  office  of  a  money  corporation  in 
New  York,  in  which  book  it  was  his  duty  to  keep  an 
account  of  the  moneys  received  by  him  as  an  officer 
of  the  bank,  and  of  the  manner  in  which  such 
money  was  disi>osed  of.  There  is  no  doubt  that 
the  entry  was  a  false  entry :  there  is  no  doubt  it 
was  made  for  fraudulent  purposes ;  but  I  think  it 
quite  clear,  for  the  reasons  which  have  been  given 
by  the  various  members  of  the  court  in  the  course 
of  the  argument,  that,  according  to  the  common  law 
of  this  country  and  the  state  of  the  law  of  this 
country,  the  offence  would  not  have  amounted  to 
the  crime  of  forgery ;  and  I  must  take  it,  there  being 
nothing  found  to  the  contrary,  that,  according  to 
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the  common  law  of  the  United  States  of  America 
taken  in  the  aggregate — and  the  criminal  law 
generallr  corresponds  with  the  civil  law  and  the 
rights  of  this  country — that  according  to  the  general 
law,  this  would  no  more  amount  to  the  offence  of 
forgery  in  America  than  here,  and  consequently 
it  is  only  by  the  act  of  the  Legislature  of  the 
State  of  New  York  that  this  particular  offence  is 
made  to  amount  to  forgery.  The  question  we  have 
to  determine  is,  whether  the  offence  in  question, 
not  being  an  offence  according  to  the  law  of 
England,  nor,  I  take  it,  the  common  law  of  the 
United  States  of  America,  and  the  fact  that  the  local 
legislation  of  the  State  of  New  York  has  constituted 
this  particular  offence  to  be  forgery,  is  sufficient  to 
bring  the  case  within  the  statute,  and  to  call  upon 
the  Government  of  this  country  to  deliver  up  this 
American  citizen  to  the  American  States?  I  am  of 
opinion  that  it  is  not.  I  think  the  only  true  con- 
struction to  be  put  upon  this  statute  is,  that  the 
terms  used  in  the  statute  specifying  the  offences  in 
respect  of  which  criminals  are  to  be  surrendered 
by  the  respective  states  must  be  taken  to  imply 
offences  that  have  common  elements  in  the  legis- 
lation of  the  two  countries,  and  that  where  one  of  two 
nations  thinks  proper  to  make  that  an  offence 
which  does  not  fall  within  the  definition  of  an 
offence  as  known  to  the  general  law  of  either, 
it  will  not  be  snffldent  to  bring  the  case  within  the 
statute.  Here,  by  what  I  have  more  than  once 
ventured  to  call  a  piece  of  artificial  legislation,  a 
matter  which  would  not  amount  to  forgery,  accord- 
ing to  the  general  law  of  this  country  or  the  United 
States,  is  made  to  assume  that  character.  I  think 
we  ought  to  interpret  this  statute  according  to  what 
may  fairly  be  taken  to  have  been  the  intention  of 
both  parties.  I  think  it  would  be  going  a  great 
deal  too  far  to  assume  that,  in  passing  this  statute 
as  to  the  effect  of  the  treaty,  the  Legislature  of  this 
country  went  into  an  elaborate  inquiry  into  what 
might  happen  to  be  the  local  law  of  any  one  of  the 
States  composing  the  United  States ;  or  wliether 
they  have  made  this  treaty  and  passed  this  statute 
intending  to  embrace  the  whole.  I  do  not  believe 
that  it  was  in  point  of  fact  done.  I  think  it  would 
be  ^  very  monstrous  assumption  if  we  were  to  take 
it  for  granted  that  it  was.  I  think  we  must,  more 
especially  in  a  case  where  we  arc  dealing  with  a 
country  whose  laws,  if  not  the  same  as  our  own, 
have  BO  much  in  common  with  them,  assume,  and 
we  ought  to  assume,  that  the  terms  they  have  used 
were  intended  to  have  the  signification  which  they 
have  in  our  own  law,  and  not  that  which  they 
happen  to  have  in  the  legislation  of  any  particular 
State.  I  think,  therefore,  as  in  that  particular  enact- 
ment the  local  law  of  New  York,  creating  this  offence 
a  forgery,  does  that  which  is  entirely  departing  from 
the  law  of  this  country  as  to  what  constitutes 
forgery,  we  cannot  consider  such  a  case  as  within 
the  statute,  and  therefore  not  one  in  which  it  is  the 
duty  of  this  country,  acting  under  the  statute,  to 
surrender  the  oriminaL  Therefore,  so  far  as  the 
surrender  on  the  criminal  charge  is  concerned,  look- 
ing at  the  statute  and  the  effect  of  the  treaty,  Mr. 
Windsor  ought  to  be  discharged.  I  understand  he 
is  in  custody  on  a  civil  process. 

Blackbubh,  J. — I  am  entirely  of  the  same 
opinion.  The  only  power  that  the  extradition 
treaty  gives  to  surrender  a  prisoner  is  that  derived 
from  the  statute ;  and  that  statute,  as  far  as  I  see, 
does  not  enact  that  all  fugitives  from  justice  shall 
be  given  up,  but  only  those  who  have  committed 
certain  enumerated  crimes, — ^for  the  delivery  of  any 
person  charged  with  the  crime  of  murder,  assault 
with  intent  to  commit  murder,  the  crime  of  piracy, 
arson,  robbery  and  forgery ;  these,  both  in  the  treaty 
and  the  Statute  paasedto  give  effect  to  it,  axe  the 


definitions  given  by  those  high  contracting  parties  to 
the  treaty  to  deliver  over  prisoners  to  each  other. 
Now  the  charge  that  is  made  out  against  this  person 
is  that  he,  being  a  clerk  in  a  bank,  did  steal  a  large 
sum  of  money,  and  in  order  to  conceal  it  has  made 
an  entry  in  a  book,  which  entry,  as  I  made  it  out,  was 
an  entry  stating  on  his  behalf  that  a  certain  qnantity- 
of  specie  had  been  deposited  in  the  vaults,  whereas^ 
in  point  of  fact,  the  statement  was  wilfully  and 
fraudulently  false,  with  the  intention  to  conceal 
and  embezzle.  But  though  he  was  guilty  of  that 
crime,  it  did  not  amount  to  forgery.  Forgery  is 
the  false  making  of  an  instrument  purxwrting  to  b» 
that  which  it  is  not ;  it  is  not  the  making  (rf  an  in- 
strument which  purports  to  be  what  it  really  is,  bat 
which  contains  false  statements.  Telling  a  lie  doe* 
not  become  a  forgery  because  it  is  reduced  into 
writing.  The  guilt  of  the  thing  which  he  has  iomb 
is  by  no  means  more  than  that.  He  has  not  made 
any  statement  that  is  purported  to  be  made  by  the 
authority  of  any  person  on  behalf  of  that  person. 
Now  this  man  has  made  a  false  statement,  falsely 
stating  a  fact  which  purports  to  be  what  it  is.  It  iM 
quite  true  that  the  State  of  New  York  by  statute 
has  enacted  that  those  guilty  of  this  offence  shal^ 
on  conviction,  be  deemed  guilty  of  forgery  in  the 
third  degree.  I  pass  by,  without  entering  into 
them,  the  various  observations  that  have  been  made 
to  show  that  this  did  amount  to  this  crime  within 
the  New  York  State ;  I  am  inclined  to  think  Ht 
would  be  certainly  a  crime  in  the  New  Yor^  State. 
But  then,  if  this  is  not  forgery,  how  does  the  fact 
that  the  local  State  of  New  York  in  the  United 
States  has  declared  in  effect  that  he  shall  be  deemed 
guilty  of  forgery,  make  it  a  forgery  witbiu  the 
meaning  of  the  statute  ?  That,  I  think,  we  caimoC 
do.  I  think  we  must  construe  this  statute  and  the 
treaty  between  the  two  high  contracting  partita. 
Her  Majesty  the  Queen  of  Oreat  Britain  on  the  one 
part  and  the  United  States  on  the  other  part,  as  a 
bargain  and  treaty;  but  that  bargain,  notwith- 
standing the  dignity  of  the  parties,  must  be  onder- 
stood  like  every  other  contract  according  to  the 
meaning  of  the  words  fairly  understood  and  the  in- 
tention expressed  by  them  in  terms,  both  putiea 
using  the  same  English  langnage  and  both  speakinf 
of  the  same  sort  of  thing  as  to  the  particular  crime* 
for  which  prisoners  shall  be  given  up — ^mnrdo; 
piracy  and  forgery.  I  cannot  think  that  is  to  be 
construed  as  meaning  any  crime ;  and  tiiongfa  this 
forgery  may  be  so  called  by  the  other  side,  I  think 
it  must  be  fairly  limited  to  mean  that  this  ctixam 
according  to  the  United  States,  though  in  the  natnr* 
of  forgery,  consists  of  the  false  making  of  ao  instru- 
ment purporting  to  be  what  it  is  not.  Then  tiiat 
shows  the  forger  to  be  a  man  who  might  be  given 
up  for  the  crime.  But  I  do  not  think,  if  either 
country  was  to  declare  that  some  particular  offenct 
shall  be  a  forgery,  or  called  a  forgery,  that  this 
will  do.  The  true  and  fair  meaning  of  the  loeal 
statute  is  merely,  that  he  who  commits  a  crimtv 
though  not  forgery  in  itself,  shall  be  punished  as  it 
he  h^  committed  forgery.  In  this  case  the  man  who 
is  guilty  of  a  crime  is  a  fugitive,  and  we  might  wisb 
that  tlie  Legislature  gave  ns  the  power  to  give  up- 
any  criminals  who  committed  a  great  crime ;  bat 
that  has  not  been  done.  I  agree  with  my  Lord  that 
he  is  to  be  discharged,  so  far  as  this  ground  fl( 
objection  is  concerned. 

SiTEE,  J. — ^I  am  of  opinion  that  the  demand  for 
extradition  upon  the  terms  of  this  treaty  and  tho 
Act  giving  effect  to  it  must  be  founded  npoa  tht 
charge  that  an  offence  has  been  committed,  wbidt 
offence  is  to  come  in  all  material  particulars  widlin 
the  definition  by  the  laws  of  both  the  contractiBg 
states  of  the  crime  for  which  the  extraditioa  is 
stipulated.    Every  word  designatiiig  the  criaos  i* 
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the  treaty  itself  must  be  taken  to  be  the  language 
ot  both  the  contracting  parties,  and  to  be  used  by 
both  of  them  in  the  same  sense.  As  to  forgery,  one 
of  the  crimes  which  in  tliis  treaty  of  extradition 
14  stipulated  for,  it  is  the  maldng  or  altering  of 
a  docimicnt  with  intent  to  defraud  or  prejudice 
anotlier  so  as  to  make  it  appear  to  be  a  document 
made  by  another.  The  false  document,  whidi  in 
this  case  is  alleged  to  hare  been  a  forgery,  was  not 
toade  or  altered  so  as  to  make  it  appear  the  docu- 
ment of  another ;  it  appeared  to  lie,  as  it  was,  the 
document  of  Charles  Windsor,  not  of  any  one  else ; 
and  tiierefore  it  is  not  a  forgery,  and  sot  within 
tl|e  ties^  or  the  Act  giving  effect  to  it. 
t         Ordered  (»  be  discharged  as  to  this  imprisonment. 

•Attorney  for  the  proseeution,  J.  S.  MmOins;  lot 
tke  deft.i  J.  P.  Mwrrimgh. 


A  Taa  Bbodobioic  Imcal  Boasd  of  H>ai.tb. 

fl(6/ic  Sealth  Act — Wghaay  rate  for  apart  of  the 
■  district — Invalidity  of. 

A  Ueal  board  of  health  for  a  district  consisting  of  a 
tparish  comprising  three  toiensh^  came  witnin  the 
"■Ascription  set  out  in  the  3rd  sub-section  of  sect.  37  <f 
the  21  ^22  Vict.  c.  98  (^the  Local  GoveinnuaU  Act 
1868),.  "  where  no  public  tporks  of  paving,  water 
'SMpplit  and  sewerage  are  established,"  and  the  local- 
■board  levied  a  district  highway  rate  for  one  of  the 
townships: 

Hdd,  that  they  had  no  authority  ta  do  so,  for  that  the 
hi^hw€ty  rate  could  alone  be  leiied  Over  the  whole 
^district. 

'mibriek  showed  cause  against  a  rule  obtained  by 
&(me,  Q.C.,  calling  upon  the  BroogbtoD  local  board  of 
hialthtoshowcausewhyawritof««r(u>rarV  should  not 
istae  to  reaore  a  oertate  highway  rate  or  asMSMoMt 
made  for  the  distaict  of  Castlethorpe  in,  the  county 
of  Lincola,  on  or  about  the  lOth  Oct.,  with  the  rlew 
Wit*  being  quashed. 

-tt  appeared  that  the  parish  of  Broughton,  which 
catnprised  three  townships'  of  which  Castlatborpe 
wu  one,  was  constituted  a  district  under  the 
Hhblto  Health  Act  1848  (.11  &  12  Vict.  c.  61),  and 
that  the  highway  rate  in  question  was  made  for 
tUe  townahip  of  Castlethorpe  alone. 

'fly  aect.  117  the  local  board  are  ooastitnted 
stirreyon  of  the  highways  within  th»  diitricA. 

'-By  the  LooiU  Government  Act  1868  (31  &  33 
Viet.  o.  98),  which  is  to  be  construed  together  with 
aad  deemed  to  form  part  of  the  PuUie  Healtti  Act 
IH8,  it  is  recited  in  sect  87,  that  doubtf  faaYeanoen 
M<«  tfae  rate  oat  of  w^ich  the  repair  of  highwara 
is-  to  be  pfovided  for  in  distticts  under  the  Publio 
Btblth  Act  1848,  and  it  is  then  by  such  section 
eOKtad  (winter  alia),  that 

-'Vbera  no  pubHc  works  of  pftvias,  waM  tapfiy,  tad 
Mfrtrags  are  esOLblishsd  in  fha  Olstriat,  lk»  ngair  ol  tbe 
Uabwus  In  the  diatrtot  abaU  ba  providad  (gr  bjt  a  btgbway 
1^  to  DO  levied  over  (be  wbole  dntrict  tiy  {he  local  boards  as 
nfrijura  ot  blgbwayt. 

The  district  in  question  came  under  this  provision. 

^Philbriek  now  showed  cause  and  contended,  flrat, 
ai^tiysect.  187  of  the  Public  Health  Act,  liootder 
i»tb  be  removed  by  certhrari,t\ai  rule  conM  not  be 
gtiknted.  [Cockburn,  C.  J.— That  section  does 
vm  niply  if  the  local  board  have  acted  without 
jttrtidietion.  If  they  have  done  anything  irregtdariy 
«4li<%  Is  nevertheless  within  thehr  jurisdiction,  tlie 
*<K&Mt  -wtrald  ap{iiy ;  but  here  h  is  said  they  have 
1^6  a  rate  when  they  had  no  right  to  make  it.] 
CMoDdif-,  the  rate  is  good,  for  the  local  board  are 
nmr'niereV  snrveyors  of  the  highways,  but  an 
•ometlung     more,     having     great    powera    ndtk 

CMao.  Cab.— Vol.  m.] 


reference  to  the  streets  and  thoroughfare*  net 
possessed  by  surveyors  of  highways  : 

Barber  v.  Jessep,  I  Hur.  &  Nor.  578 ; 

Uansm  v.  The  Epsom  Local  Board  of  Sealth,  5  EU. 
ABL689. 

Rome,  Q.  C.  contended^  in  support  of  the  rule,  that 
the  3rd  sub-section  of  sect  37  of  the  21  &  22  Vict, 
c.  98,  was  clear  as  to  the  power  of  the  local  board 
only  to  make  a  highway  rate  to  be  levied  over  the 
whole  district 

CocKBDBN,  C.  J. — ^I  think  this  nde  should  be 
made  absolute.  tJpon  looking  at  the  original  Public 
Health  Act,  11  4  12  Vict  c.  €8,  in  connection  wiU» 
the  Local  Government  Act,  it  is  clear  that  the  local 
board  of  health  have  done  that  which  they  were  not 
authorised  to  do.  In  some  coses  no  doubt  the  local 
board  have  the  power  to  divide  their  district,  but 
they  cannot  divide  it  when  it  is  a  district  of  this 
description  for  the  purpose  of  making  seporate 
highway  rates.  The  87th  section  is  clear  and  pcwitive, 
that  where,  as  in  this  case,  there  are  no  public  works 
of  paving,  water  supply  and  sewerage  in  the  district, 
the  repair  of  the  highways  in  ^e  district  riiall  be 
provided  for  by  a  highway  rate  to  be  levied  over  the 
whole  district  Here  we  have  a  positive  provision 
applicable  to  tills  case. 

BtACKBvim,  3. — 1  am  of  Hie  same  opinion. 
Under  the  first  Act  there  was  great  difficulty  in 
reconciling  ail  tbeconflictingdeGisions ;  but  undw  the 
subsequent  statute  the  L^isUture  has  Uud  down 
a  iwsitive  and  an  express  nue.  The  Srd  sub-section 
of  the  S7th  section  directs  that  in  such  a  case  as  this 
the  rate  shall  be  levied  orer  the  whole  diatriot 

Shbb,  J. — ^I  am  of  the  same  opinion. 

Ruk  absohUe. 


WedMmity,  i%  8,  1865. 

Rae.  on  the  proaecation  of  the  Vasutr  ov  St.  MCakz, 
IsuHaTOX,  V.  Taa  KaanR  or  thb  Hodsb  ov 

COBBICTIOK  Uf  COLDBATH  FiBLDS. 
Rca.  V.  COLTILL. 

Gaol-'-Order  of  sessions  regulating  dasats  of  prisoners 
— Commitinent  to — Rtfiaed  to  receive — i  Geo.  4, 
c.  64,  ss.  2,  4. 

jBytheiGeo.i,c6i  {General  Gaol  Act\  s-  2,  there 
is  to  be  for  each  county  que  cotmnimgaelandat  least 
;    oas  Adasft  »f  correetioH.  '■ 

By  sect.  4  tile  Justices  at  their  sessions  are  by  Ordtr  to 
declare  to  what  classes  of  prisoners  any  such  gaol, 
house  or  houses  of  correction.  Or  an^  jmrt  of  them, 
shall  be  applicable,  and  after  the  making  offiich  order 
such  classes  of  prisoners  as  shall  be  speeijted  in '  such 
order,  and  no  other,  are  to  be  commitled  to  or  detained 
in  any  such  gaol  or  house  or  houses  of  correction,  or 
any  part  of  them  respectively.  The  ■justices  for 
MlMlesex  made  such  an  order,  and  dirtctid  that,  ieiik 
respect    to    the    house    of  correction  at  Ooldbatit- 

,fi5ds,  such  prison  sliould  be  applicable  only  to  mate 
prisoners  ofcertain  classes,  but  not  inchiSng  prisoners 

for  nonpayment  of  rates,  who  by  the  same  order  were 
to  be  imprisoned  in  the  Bouse '  of  Detention  at 
ClerkenwelL 

By  the  Islington  Pariih  Acts  Amendment  Act  1857  (20 
j-  21  Viet,  c  cxviii),  ted.  14,  d^aaiterr  m  noa- 
pajmeat  of  parish  rates  mca/  be  committed  to  tA« 
•onuium  ^tot  or  hone  of  osrrsotiwi  fsr  Middlesex. 
A.  B.,  aho  foas  such  a  d^aaller,  taa*  cammtted  by  a 
justice  to  the  haute  of  oonrection  for  Middkses:  at 
Cokaati^^fyUl,   the  tasiper  tf  .nMi^  .tMing  upon 

V 
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Q.  B.]    Vestbt  of  St.  Makt,  Islihotov,  v.  Hodsb  of  Correctiok,  Coldbath  Fibldi.    [Q.  B. 


the    be/bre-mentiontd   order  of  Jutticee,  re/iued  to 
receive  him: 

Held,  that  he  tvas  right  in  »o  doing, 

Thia  was  a  ipecial  case,  stated  by  direction  of  the 
court  upon  a  rule  calling  upon  the  keeper  of  the 
house  of  correction  for  Middlesex  at  Coldbath- 
fields  to  show  cause  why  a  mandamut  should  not 
issue  commanding  him  to  receire  and  detain  the 
body  of  one  Richard  Spraggs,  pursuant  to  a  warrant 
of  Arthur  Ballantine,  Esq^  justice  of  the  peac& 
commanding  the  said  keeper  to  receive  the  said 
Richard  Spraggs  and  imprison  him  for  the  space  of 
three  calendar  months,  unless  certain  sums  of  money 
mentioned  in  the  stud  warrant  should  be  sooner 
paid. 

The  facts  were  as  follows : 

On  the  6th  Aug.  1863,  one  Richard  Spraggs 
was  gammoned,  under  the  provisions  of  the 
Islington  Parish  Acts  Amendment  Act  1867  (20 
&  21  Vict  c  cxriii)  s.  14,  before  Arthur  Ballantine, 
Esq.,  one  of  Her  llajesty's  justices  of  the  peace  in 
and  for  the  coimty  of  Middlesex,  for  nonpayment  of 
certain  poor  and  other  rates  for  the  said  parish. 
The  compUdnt  was  heard,  a  warrant  of  distress 
issued,  and  no  effects  being  found,  he  was  appre* 
hended  under  a  warrant,  and  committed  to  the 
house  of  correction  at  Clerkenwell  for  the  space  of 
three  calendar  months,  unless  the  sum  ordered  to 
be  paid,  and  the  coats,  should  be  sooner  paid.  The 
case  then  proceeded  to  state  that  the  police  officer, 
pursuant  to  the  said  warrant,  on  the  2ith  Sept. 

1863,  took  the  said  B.  Spraggs  and  conveyed 
him  safely  to  the  house  of  correction  for  the 
said  county  of  Middlesex  at  Coldbath-fields, 
in  Clerkenwdl,  in  the  said  county,  and  there 
tendered  him  the  said  R.  Spraggs,  tosether  with  the 
said  warrant,  to  Thomas  Harpur  Colvill,  who  then 
was  and  now  is  the  keeper  of  the  said  house  of 
correction,  and  requested  him  as  such  keeper  as 
afoieaaid  to  leodve  the  said  B.  Spraggs  at  and 
detain  him  in  the  saidprison  pursuant  to  the  said 
warrant ;  but  the  said  Thomas  Harpur  Colvill  then 
abwlutely  refnsed  to  receive  or  detain  the  said  B. 
Spraggs,  or  in  any  way  to  act  upon  or  obey  the  said 
warrant. 

By  the  Uth  section  of  the  above-mentioned  Act 
power  i*  given  to  any  police  magistrate  or  justice 
of  the  peace  tot  the  said  county  of  Middlesex  to 
iimie  a  wairant  for  the  uiprehension  and  commit- 
ment of  a  person  making  default  in  the  payment  of 
hU  rates  under  that  section,  for  the  committal  of 
•uch  defeulter  to  tiie  common  gaol  or  house  of  oor^ 
reetion  for  the  said  conn^. 

The  house  of  correctiott  for  the  county  of  Mid- 
dlesex is  dtoated  in  Coldbath-flelds,  in  the  parish 
of  Clerkenwell,  in  the  said  county,  the  said 
Thomas  Harper  Colville,  being  the  keeper  thereof, 
and  the  said  house  of  correction  is  not  a  common 
gaoL  but  is  a  house  of  correction  of  the  ordinanr 
kind,  and  was  built  in  pursuance  of  26  Qeo.  8, 
civ.,  which  statute  is  to  be  deemed  to  form  part  of 
this  case.  There  is  another  prison  in  the  same 
parish,  called  the  House  of  Detention,  which  was 
erected  under  letters  patent  of  King  James  L,  as 
mentioned  in  tiie  order  of  justices  ol  the  14tii  Jan. 

1864,  hereinafter  referred  to,  but  this  prison  is  not 
«  common  gaol  or  house  of  correction,  There^ 
not  now,  and  never  was,  a  common  gaol  for  ue 
county  of  Ifiddleaex,  locally  aitnate  in  the  said 
«oan^,  except  a*  stated  in  pamgraph  9  of  this 


9.  The  Queen's  gaolof  Nexgtte,  which  is  situate 
in  the  city  of  I<ondon,  or  the  suburbs  thereof,  has 
been  from  time  immemorial,  and  is  now,  tiie  com- 
mon gad,  both  for  the  conn^  of  lOddlesex  and  the 
city  of  London,  which  is  a  oountr  within  itself,  and 
under  the  gonnuaent  of  the  corporation  of 


London.  It  was  rebuilt  under  the  public  Acts  oC 
7  Geo.  8,  c.  87,  and  18  Geo.  3,  c.  48,  which  statutes 
are  to  be  deemed  part  of  this  case.  The  statate  «{ 
18  Geo.  8,  c.  66,  is  also  to  be  deemed  part  of  thiscase. 

Under  the  provisions  of  the  Public  Ac^  52  Gea  >, 
c.  209,  which  is  to  be  deemed  part  of  this  case,  the 
new  prison  called  the  Debtors  Prison  for  Londttt 
and  Middlesex  was  erected.  It  is  situate  in  Whtt^ 
cross- street,  in  the  city  of  London.  The  justtcse 
of  Middlesex  and  the  metropolitan  police  ma^»- 
trates  have  always  exercised  the  right  of  commit- 
ting  Middlesex  prisoners  to  the  Queen's  gaol  g( 
Newgate,  as  the  common  gaol  of  the  said  oonn^, 
and  they  are  daily  in  the  habit  of  committing  then 
there  under  the  4  &  6  Will.  4,  c.  86  (the  CeattsI 
Criminal  Court  Act).  Since  the  passing  ol  the 
siad  statute,  52  Geo.  3,  c  209,  the  justices  of  MU- 
dlesex  have,  from  time  to  time,  committed  penoqe 
for  nonpayment  of  rates  to  the  said  Debtors'  Prisoe 
for  London  and  Middlesex,  in  WhitecroM-«beel» 
and  the  keeper  thereof  has  received  them  into  tfas 
said  prison  and  detained  them  there^  but  of  late 
^ears  the  said  keeper  has  declined  to  receive  the* 
mto  the  said  prison,  and  still  refuses  so  to  da. 
There  is  no  other  prison,  either  in  London  or  Mid- 
dlesex, except  the  Queen's  gaol  of  Newgate,  aal 
the  Debtors  Prison  for  I«ndon  and  Middl>snr, 
which  can  be  deemed  to  be  the  conunon  gaol  te 
the  county  of  Middlesex. 

On  the  24th  May  1860,  the  Court  «f  Qnaitar 
Session  for  the  said  county  of  Middleaex  made  sa 
order,  a  copy  of  which  order  is  annexed,  maAed  A, 
and  is  to  form  part  of  this  caseX  purporting  to  be 
in  pursuance  of  an  Act  passed  in  the  fourth  vear  of 
King  George  the  Fourth,  intituled  "  An  Act  tot 
consolidating  and  amending  the  laws  relating  te 
the  building,  repairing  and  regulating  of  oertsia 
gaols  and  houses  of  correction  in  En^and  and 
Walea"  (4  Geo.  4,  c.  64i  a.  4,  whereby  the  sikl 
house  of  correction  in  Coldbath-fielda  was  dedsnd 
to  be  l^Uosble  only  to  male  prisoners  convicted  «f 
felony,  and  to  male  laisoners  convicted  of  misd^ 
meaner  or  other  crimes  or  (fences,  and  to  all  oOer 
male  prisoners,  being  prisoners  who  may  be  by  is» 
committed  to  a  house  of  correction,  and  being  pi- 
soners  not  included  in  the  class  of  prisonen  to 
which  the  said  jnison  or  gaol  called  the  Middkswr 
House  of  Detention  is  by  the  said  order  decland  to 
bewplicaUe. 

The  sud  order  was  duly  made,  signed,  pnfaliAei 
advertised  and  notified,  as  required  by  the  add 
lait-mentioned  Act,  and  a  copy  thereat  was  do^ 
served  upon  the  said  Thomas  Harpur  CdviU,  tiis 
keeper  <a  the  said  house  of  oHrection  at  Coldbalh- 
fields,  and  upon  the  keepen  of  the  other  arisoaik 
shortly  after  the  same  was  made  and  before  it  eaaw 
into  operation,  and  ever  since  the  m»vin»  «{  tko 
said  order,  the  said  keener,  in  professed  obe&neetf 
the  order,  has  refused,  and  still  does  refuse,  t» 
receive  persons  committed  to  his  custody  as  fceers 
ot  the  said  house  of  correction  undw  watranta  <f 
commitment  tot  default  of  payment  of  rates  if 
justices  of  the  said  county  of  Middlesex.  This  «fd|C 
remained  in  full  force  and  effect  from  tiw  S5(h 
June  1860  until  the  end  of  Feb.  1864. 

On  the  i4th  Feb.  1864,  at  the  Qoieral  Qnartt 
Sessions  of  the  peace  holden  in  and  for  tiie  sail 
coun^,  another  order  (a  copy  of  whidi  is  hento 
anmiTiMl  marked  B),  was  duly  made  and  signed,  aaJ 
was  duly  notified,  pnldished  and  adv^tiesQ  » 
required  by  the  4  Geo.  4,  c.  6^  a.  4,  and  a  copy  of  tek 
order  was  duly  served  upon  the  said  Thomas  Hai^ 
Colvill,  the  keeper  of  the  said  house  of  catttdOim, 
and  upon  the  keepers  of  the  other  prisons,  riMit^ 
after  the  same  was  made  and  before  it  cane  iito 
opomtion.  This  last-moatiened  order  is  now  sal 
has  been  since  the  end  of  Feb.  1864  hi  foil  fone  nl 
effect 
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Q.  B.]   Vbstst  of  St.  Mabt,  IsuMaTON,  v.  House  of  CoBBSonoM,  Coldbath  Fiblds.    [Q.  B. 


The  Mid  Hiooim  Harpnr  CoItUI,  in  refusing  to 
«eceire  and  detain  the  aaid  Kicliard  Spraggs  under 
the  warrant  of  the  A.  Ballantine,  Esq.,  acted  in  pro- 
fessed obedience  to  the  said  order  of  sessions  of  the 
34th  May  I860,  which  was  then  in  full  force  and 
-effect,  so  far  as  it  in  law  may  justify  the  said  keeper 
of  the  said  house  of  correction  in  his  refusal  as 
aforesaid.  And  it  is  contended  on  behalf  of  the 
deft  that  the  said  Richard  Spraggs  ooght  to  hare 
heea  committed  either  to  the  said  Queen's  gaol  of 
Newgate,  or  to  the  Debtors'  Prison  for  London  and 
Middlesex,  or  to  the  House  of  Detention,  and  not  in 
-.any  erent  to  the  said  honse  of  correction.  It  is  also 
contended  on  behalf  of  the  deft,  that  the  jostioes  had 
power  to  make  the  orders  before  mentioned,  and 
4hat  the  said  keeper  was  on  the  24th  Sept'  1863,  and 
4s  now,  justified  in  not  reoeiving  the  said  Richard 
8pt»^  into  the  said  house  of  correction. 

It  IS  contended  on  behalf  of  the  Crown  that  the 
-deft  was  on  the  24th  Sept  1863,  and  is  now,  bound 
-to  reoeire  the  said  Richard  Spraggs  into  the  said 
boose  of  correction,  there  to  imprison  him  for  the 
--spaoe  of  three  calendar  months,  unless  the  said 
snms  mentioned  in  the  said  warrant  sliall  be  sooner 
4iaid ;  and  that  the  said  justices  liad  no  power  to  make 
the  said  orders,  or  either  of  them,  for  the  purpose  of 
•eidnding  rate  defaulters  from  the  boose  of  correc- 
'tion.  It  is  agreed  that  no  tedmical  ob^tions  shall 
■be  taken  on  leither  side ;  and  it  is  admitted,  for  the 
jmrpcses  of  this  case,  that  the  warrant  of  commit- 
jnent  is  good  in  its  form,  and  is  to  be  treated  as  if  it 
was  addressed  alone  to  the  keeper  of  the  house  of 
correction  for  the  county  of  Middlesex,  situate  in 
Coldbath-flelds,  Clericenwell,  in  the  county,  and 
•omitted  all  mention  of  the  common  gaol.  It  is  also 
agreed  that  no  objection  is  to  be  taken  to  the  form 
of  the  two  orders  made  by  the  justices  in  sessions, 
both  parties  hereto  being  desirous  of  having  the 
nal  question  in  dispute  determined  by  tills  hononr- 
-able  court 

Hie  question  for  tlie  opinion  of  the  court  is, 
whether  under  the  circumstances  mentioned  in  the 
OMe  a  nuatdanua  ought  to  go  to  the  keeper  of  the 
«tid  house  of  correction  at  Coldbath-flelds  to 
compel  liim  now  to  receire  tlie  said  Richard  Spraggs 
under  the  warrant  of  A.  Ballantine,  Esq.,  and  to 
imprison  him  in  tlie  house  of  correction  for  the 
-space  of  three  montlis. 

If  this  question  is  answered  in  the  afflrmatiTe,  the 
jntonent  to  be  given  for  tlie  Crown  with  costs. 
If  in  the  negative,  then  the  judgment  to  be  given 
to  the  deft 

But  it  is  agreed  between  the  parties,  that  if  the 
court  shall  be  of  ofnnion  that  the  keeper  ought  to 
have  received  Ri^ard  Spraggs  Into  the  house  of 
■coTtection  at  the  time  that  he  was  taken  there,  then 
the  deft,  is  to  pav  the  prosecutor's  costs,  although 
the  court  should  be  of  opinion  ntandamut  ought  not 
Aow  to  go  by  reason  of  the  validity  of  the  second 
«(der  of  sessions  made  subseqnentiy  to  the  execu- 
^tion  of  the  warrant  of  commitment 

But  if  the  court  should  be  of  opinion  that  the 
keeper  was  justified  in  refusing  the  said  Richard 
•^tnggs  at  the  time  when  he  was  tendered  to  him, 
then  the  deft  is  to  be  entitled  to  his  costs. 

By  an  order  of  sessions  (referred  to  as  A  in  the 
■case)  made  pursuant  to  the  foremrfng  4th  section  on 
•tite  24th  May,  it  was  directed  (inter  alia), 

Thkt  hom  «Dd  after  the  3Sth  3aat  I860  the  priion  or  nol 
called  tb«  Wddleiez  Honae  ot  Detention  at  Olerkenwell;  In 
the  laid  eaanty,  ahall  be  aiqpUoable  to  prlaonen  committed  for 
-want  of  nredea,  and  to  ptiioaen  oommitted  on  chane  or 
«>a|)lclcD  of  felony,  and  to  prlaonen  committed  for  trial,  and 
~to  prisonen  committed,  detained,  or  remanded  for  examlna- 
'tfcn  .  .  ,  and  to  all  other  prlaonen  not  convicted  of  felony, 
■didemeanor,  or  other  crime  or  onenoe,  and  heing  piisoBen 
who  may  by  law  be  committed  to  a  ptiKn  or  caol,  io. 

Thu  tnin  and  after  the  nld  2Sth  Jane  IMO  the  IHddleeex 
-Booa  of  Correction  at  Weatmbuter,  In  the  laid  ooanty,  ihaU 
■h*  appUeaU*  (o  female  priaonoi  conrleled  of  misdemeanor 


or  other  crime  or  offence,  and  to  all  other  female  prisoners 
who  may  by  law  be  committed  to  a  hoose  of  correction,  and 
being  peraona  not  Included  tai  Oie  claaaes  of  prlaonen  to  which 
the  aafal  gaol,  called  the  Hlddleeex  Honae  of  detention,  la  abova 
declared  to  Im  applicable ;  and  that  from  and  after  the  aaid 
2Sth  Jane  1860  the  Hiddleaez  Hooaeof  Correction  at  Coldbath- 
fielda,  in  the  aald  connty,  ahall  be  applicable  to  male  prlaonen 
convicted  of  felony,  and  to  male  prlaonen  convicted  <^  mla- 
dsmeanor,  or  otlier  crime  or  offence,  and  to  all  other  mala 
priaonen  toting  prlaonen  who  may  by  law  be  committed  to  a 
boose  ot  ooirection,  and  being  priaonen  not  inclnded  In  the 
elaaaea  of  prlaonen  to  which  fhe  aaid  priaon  or  gaol,  nlled  the 
Hiddleaez  Honae  of  Detention,  la  above  declared  to  l>e  applic- 
able. 

By  a  subseqnmit  order  of  sessions  (referred  to  as 
B  in  the  case),  made  tile  14th  Jan.  1864,  after  re- 
citing that  the  said  house  of  detention  was,  by  letters 
patent  of  James  L,  appointed  to  be  a  prison  or  gaol 
for  tlie  restraining,  custody  and  safe  keeping  of  all 
and  all  manner  of  ofFenders  and  malefactors  (other 
than  for  capital  crimesX  to  be  sent  or  committed  by 
any  justice  of  the  peace  for  the  county  of  Middle- 
sex ;  and  also  that  Uiere  are  two  houses  of  correction 
for  the  said  county,  one  situate  In  the  city  of  West- 
minster, and  tlie  other  situate  at  Coldbatii-flelds ; 
and  also  that  tiie  gaol  of  Newgate  ii  not  only  the 
common  gaol  both  of  and  for  the  city  of  Iiondon, 
and  of  and  for  the  county  of  Middlesex,  for  the 
confinement  of  felons  and  other  offenders,  but  is 
also  a  prison  for  the  confinement  of  other  persons 
in  the  custody  of  the  sheriffs  of  Iiondon  and  of  the 
sheriff  of  Middlesex    ...    it  is  ordered 

That  from  and  after  the  KOi  Feb.  18S4,  thepriaon  or  gaol 
called  the  MMdleeex  Hoaae  of  Detention,  at  Clerkenweu,  in 
the  aaid  coon^,  aliall  be  applicable  to  priaonen  conmiitted 
for  want  of  aantlea,  and  to  piiaosen  committed  on  charge  or 
anapieion  of  felony,  and  to  prlaonen  oommitted  on  charge  or 
anapleion  of  miademeaaor  or  other  crime  or  offence,  and  to 
priaonen  committed  for  trial,  and  to  priaonen  committed, 
detained,  or  remanded  for  evamlnaHon,  and  to  all  other  prl- 
Bonen  not  convicted  ot  felony,  miademeaoor,  or  other  cruna 
or  offence,  wlio  may  not  by  law  be  oommitted  to  the  common 
gaol  for  the  aaid  ociimty,  or  to  die  Debtora'  Priaon  tor  London 
and  Hiddleaez,  «& 

By  the  4  Geo.  4,  c.  64  (the  General  Gaol  Act),  it 
is,  by  sect  2,  enacted : 

That  fron  and  after  the  oommeneament  ot  this  Act  there 
ahall  be  maintained  at  0ie  evpenae  of  every  coon^  in  Knglanit 
and  Walea  one  oommoD  gaol,  and  at  the  ezpenae  ot  every 
connty  not  divided  Into  ridlnga  or  dlvlatona,  and  of  every 
riding  or  dlvtalon  ot  a  ooon^  (liaving  aeveral  and  diatinct 
oommlaalona  of  0ie  peaee,  or  aeveral  and  diatinct  ratea  in  tlia 
natora  of  ooan^  ratea,  applicable  by  law  to  the  maintenance 
of  a  prison  tor  each  dlvlaion)  in  Bngland  and  Walea,  at  least 
one  honae  ot  correction,  •& 

By  sect  4  it  is  enacted : 

That  at  the  mchaebnaa  genenl  Qnarter  Seaaiona  .  .  .  the 
jnatieee  of  the  peace  there  aaaembled  ahall  proceed  in  carry- 
ing thla  Act  Into  effect,  and  aoeh  Jnatieea  ahall  by  orden  to  be 
made  tor  tliat  pnrpoae  aaoertaln  and  declare  to  what  daaa  or 
daaaea  of  prlaonen  every  aoeh  gaol,  hooae,  or  honaea  of  correc- 
tion, or  any  part  or  parte  ot  any  of  them  reapectively  ahall  ba 
applicable ;  and  every  aoeh  order  aliali  be  aignedl)ytiie  chair- 
man of  aneh  aneaiona,  and  abali  be  notified  by  tiae  olerkB  d  the 
peace  to  the  aeveral  jnatiaea  of  the  peace  in  every  auch  counQr, 
riding,  or  dlvlaion,  dlatrlot,  city,  town,  or  place  reapectively 
.  .  .  and  a  copy  aiere<tf  ahall  be  served  upon  the  keeper  oC 
every  gaol  orhouaeotooiTectton  within  every  aoohcoanfy  . .  . 
and  after  the  making  of  aooh  orderand  aervioe  of  each  copy 
thereof  apon  aneh  keeper  aa  afureaaid,  each  daaa  or  claaaes  oC 
priaonen  aa  ahall  be  qieoUled  In  aneh  order,  and  no  other, 
shall  be  committed  to,  or  detained  In,  any  such  gaol,  hooae,  or 
honaee  of  oorreotian,  wany  partot  them  reapeoavely,  tc 

KtoM,  Q.  C.  (J7.  T.  Cok  with  him)  now  appeared 
on  behalf  of  the  prosecution,  and  argued  tbat^  as  the 
Legislature  had  by  the  20  &  21  Vict  pointed  out 
tiiat  such  a  oamnuttal  as  in  the  present  case  might 
be  to  the  house  of  correction,  no  order  of  the  jus- 
tices made  under  the  4  Geo.  4,  c.  64,  could  con- 
trol it: 

Ex  parte  Evom,  8  T.  B.  172; 

ilte.  V.  Cape,  6  A  A  E.  226 ; 

Jte  JfutenTsS  L.  J.  146,  Q.  B.;  9  L.  T.  Bep.  N.  S. 
788. 

BovUl,  Q.  C.  ^Polaad  with  him)  appeared  on  bdialf 
of  the  deft,  and  contended  that  the  order  of  the 
justices  was  valid,  and  applicable  to  the  loesent 


Digitized  by  KJKJKJWIK. 


276 


MAGISTEATES'  OASES. 


Q.   B.]      VeSTBT  op  St.  MaBT,   ISLWOTtW,   ».   HodSE  op  COBBBCTIOIC,   Ck>LDBATH  FiBLDS      [Q.  B. 


case,  and  so  the  keeper  of  the  house  of  correction 
iras  justified  in  refusing  to  receive  the  pri«oner. 

Keane  was  heard  in  reply. 

Blackbdbn,  J. — la  this  case,  I  am  of  opinion  that 
our  judgment  must  be  for  the  deft.    The  enactment 
of  we  local  Act,  20  &  21  Vict.,  is,  that  persons  who 
tutve  committed  an  offence  not  amounting  to  a 
crime,  but  being  in  the  nature  of  nonpayment  of 
rates,  may  be  committed  by  a  magistrate  to  the 
common  gaol  or  house  of  correction,  and  under  that 
the  deft.,  the  goremor  of  one  of  the  houses  of  cor- 
rection in  Middlesex,  has  'been  required  mider  a 
-vrarrant  to  rccdro  a  prisoner.    Now  it  appears  that, 
under  the  4  Geo.  i,  an  order  had  been  made  by  the 
justices  at  quarter  sessions,  by  which  they  declare 
that   the   house  of  correction  (the  deft.'s  house) 
shonid  not  be  applicable  to  the  reception  of  pri- 
soners of  that  class,  and  it  enumerates  the  class  ol 
prisoners  to  the  reception  of  which  it  shall  be  apidi- 
cable;  and  this  is  not  one  of  them.    The  matter 
comes  to  this,  whether  or  not  the  order,  such  aa  it 
was,  is  in  law  valid  to  excuse  the  deft  (the  keeper 
of   the   house  of  correction)  from  receiving  mm 
xindcr  the  warrant?    That  depends  entirely  upon 
the  construction  of  the  4  Qeo.  4,  c.  64,  as  applicable 
to  a  subsequent  enactment,  by  which  such  prisoners 
as  in  the  present  case  are  to  be  sent  to  the  common 
gaol  or  house  of  correction.    Now,  by  the  4th  sec- 
tion of  the  4  Oeo.  4,  -we  find  that  after  the  passing 
of  that  Act  the  justices  at  quarter  sessions  in  every 
county  in  England  shall,  by  orders  to  be  made  for 
that  purpose,  ascertain  and  declare  to  what  class  or 
classes  of  tnisoners  every  such  gaol,  house,  or  houses 
of  correction,  or  any  parts  of  them,  shall  bo  appli- 
cable.   Then  the  order  is  to  be  made,  declaring  to 
what  class  or  classes  of  prisoners  the  gaol  shall  be 
applicable.    The  order  is  then  to  be  signed  by  the 
magistrates ;  and  after  the  making  of  such  order 
and  service  of  such  copy  thereof  on  such  keeper  as 
aforesaid,  such  class  or  classes  of  prisoners  as  shall 
be  specified  in  such  order,  and  no  other,  shall  be 
committed  to  or  detained  In  any  such  gaol,  house 
or  houses  of  correction,  or  any  part  of  them  respec- 
tively.   Therefore  it,  in  terms,  simply  comes  to  this, 
that  the  justices  at  quarter  sessions  may,  from  time 
to  time,  make  an  order  declaring  what  particular 
house   of    correction    or    gaol    is    applicable    to 
the   same    classes   ot   prisoners,  and   those   only, 
and  none  others,    shall    afterwards   be   admitted. 
There  is  then  afterwards  a  provision  rather  clum- 
sily worded,  "  and  all  persons  not  coining  within 
the    class    or    description    of    persons    who    may 
■lawfully  be  committed   to   or   detained  lu   such 
'  such  prison  as  shall  be  appointed  by  the  justices  for 
'  the  confinement  of  one  or  more  class  or  classes  of 
prisoners  may  be  removed  to  the  gaol  or  house  of 
correction  of  the  county,   riding,   or  division."     I 
think  the  meaning  of  that  plainly  enough  is,  that 
those  who  arc  detained  in  a  gaol  which  is   not 
'  made  applicable  to  the  particular  class  of  prisoners, 
are  to  be  removed   to   the   house   of   correction, 
and   those  who  have  been  detained  in  the  house 
.  of    correction,    though    not    applicable    to   such 
classes,    shall    be    removed  to   the    gaol ;  saying 
they  may  be  removed  to  the  house  or  houses — 
remendo  thgula  sirufuKs,  removed    fh)m  the  gaol 
■  the  house  of  correction,  or  from  the  house  of 
v^nrection  to  the  ^ol,  as  the  case  may  be.    That 
shows  that  the  justices  at  quarter  sessions  have  got 
the  iurisdiction  given- to  Htmti.  to  deblare  that  a  par- 
.ticnlar  home  of  coci«(!tlQ9,8l^.  be  applicable  only 
"to  a  partieoliii'  dasD' of  prisoners.    Now,  this  order 
in  terms  applies  to  all  the  houses  of  correction,  and 
>ahk><feSeob^W  4»:tsi  rthat'this'.paM'aalaf  6lass  of  pri- 
?><ooers.'#fao  aite  tasbk-bvaiKinuAiat  ttot  paying 
isata*!  aat.  nM-.)t«k  b«'!titeo  into-'  ai^  kowe  <S 


correction,  though  both  houses  of  oorrcctioa  ue 
made  inapplicable  to  the  class  of  prisoners.  That 
leaves  it  that  Uiey  must  go  to  the  gaol,  and  that  maj 
raise  the  inconvenience  that  arises  from  the  joifos 
having  general  powers  given  to  them  to  take  any 
the  olafeses  from  the  houses  of  correction  not  b»ig 
applicable  to  any  class  of  prisoners,  and  saying  that 
that  cUss  of  prisoners  shall  only  go  to  the  gsoL 
Bnt  if  there  be  snch  an  inconvenience  the  Lej^b- 
ture  must  correct  it ;  because  it  seems  to  nu  Uiat 
this  section  has,  in  ample  terms,  and  without  aiqr 
qualifloatiion,  given  the  power  to  the  justices  it 
quarter  sessicms  from  time  to  time  to  declare  tliat 
die  house  of  correction  shall  not  be  apjdicable  to 
the  recepti(Hi  of  a  particular  clan  of  prisonea 
There  is  only  one  other  thing  to  remark  npoa,  asd 
that  is,  tiut  the  Act  of  Piu4iament  under  which 
this  particular  prisoner  was  sent  is  subsequent  ii 
date  to  the  passing  oi  the  4  Geo.  4,  and  is  ggnenl 
in  its  terms,  saying  he  is  to  be  committed  to  th» 
common  gaol  or  house  of  correction.  But  when  ire 
look  to  uie  previous  enactment  of  the  4  G«o.  1, 
c  64,  construing  it  as  I  have  just  done,  the  only 
way  to  read  the  enactment  is  to  say  that  the;  dull 
be  sent  to  the  common  gaol  or  house  of  correctkn 
which  from  time  to  time,  under  the  onlert  which 
the  justices  have  by  the  general  enactment  ponr 
to  make,  shall  be  applicable  to  the  rec^ition  of  sndi 
a  class  cA  prisoners.  Construing  it  in  that  way  ths 
whole  case  is  intdligible  and  clear,  and  conseqamt^ 
this  class  of  prisoners  cannot  be  lawfully  coo- 
mitted  to  the  house  of  correction  of  which  the  deft. 
is  governor,  and  that  if  any  inconvenience  >riK» 
from  that  it  should  be  rectified  by  the  Legiilatve. 
Unless  further  authority  is  to  be  found,  our  ptieit 
view  of  the  matter  is,  that  the  complainant  is  ta  lbs 
wrong. 

Shbb,  J.— I  au  of  the  same  ofrinioa.  It  qpen 
to  me  that  under  the  4th  section  of  the  4  OeoL  t,  At 
magistrates  in  quarter  sessions  assembleil  m 
empowered  by  theb'  ordo'  to  declare  to  what  daMls 
of  prisoners  ev%ry  gaol  and  every  bouse  of  cona- 
tion in  the  county  shall  be  i^)phcable.  They  arc  sot 
bound  to  declare  to  what  gaol  and  to  what  house  rf 
correction  the  prisoners  are  to  be  applicable^  r 
what  gaol  is  to  be  aiq^Iicable,  or  what  bouse  of 
correction  is  to  be  applicable  to  the  pattiodir 
classes  of  prisoners :  they  may  dedare  it  ii 
amilicable  coly  as  to  cme  of  tbcne  desciiptioiiiof 
prisons,  goal,  or  house  of  correction.  Now  is 
this  case  they  have  declared  that  the  hooie.of 
correction  far  the  county  of  Middlesex,  thstici 
portion  of  the  Coldbstb-flelds  prison,  shall  he 
applicable  to  classes  of  prisoners  whiidi  dassa  ds 
not  include  poor-rate  defanlters ;  that  titer  btn 
the  power  so  do,  and  having  exercised  that  ponr, 
I  think  the  governor  of  Coldbath-ftdds  prisoo  i< 
I)erfectly  justified  in  not  obeying  the  order.  Btf 
we  were  pressed  by  Mfc  Keane  wW>  Ae  eq*a» 
enactment  of  the  20  &  21  Vict,  whidi  provMes  Aat 
a  justice  of  the  peace  sh^  have  power  by  his 
warrant  to  commit  a  penon  makiog  default  in  pi^ 
meat  of  his  rates  to  the  common  gaol  or  Ikmw 
of  correcttoB  for  the  said  comity ;  and  it  has  heai 
contended  that  that  Act  of  Parliaviait  hsTisg 
passed,  the  20  &  21  Vict.,  many  years  after  the 
4  Geo.  4,  c.  64,  the  former  Act  cannot  be  taken «» 
any  way  to  control  the  discretion  of  the  magistntt; 
that  he  has,  and  he  has  given  to  him  undes  ^^ 
&  31  Vict.,  the  power  of  selecting  to  which  of  the 
two  goals  the  defaulter  shsU  be  committed.  Bat  it 
appears  to  me  that  this  providon  in  tl^ iO  4M 
Vict.,  giving  magistrates  power  "toconunit  w* 
prisoner  to  the  common  goal  or  house  of  couuBM 
for  the  said  county,"  may  bars .  Uri*  W*^ 
under  the  earlier  Act,  the  general  Act,  4  0«*^ 
c.  64,  it  was  competent  to  the  magistrates  ci  • 
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-oonnty  to  make  an  order  respecting  the  gaol  of  the 
^ioanty,  and  the  home  or  hootes  of  correction ;  but 
they  were  not  bound  to  make  it  as  to  both.  I  think 
the  fair  meaning  of  those  words  would  be,  taken  in 
conjunction  with  the  express  enactment  of  the 
4  Geo.  4,  c.  65,  "  or  may  commit  such  prisoner  to 
-the  common  goal  or  house  of  correction  in  the  said 
-county,  or  to  one  of  them,  under  any  regulations 
lawfally  to  be  mad&  which  at  the  time  of  issuing 
■-•ach  warrant  would  be  applicable  to  the  reception  of 
the  person  making  such  default."  So  that  a  justice 
knowing  that  the  house  of  correction  by  the  order  of 
the  justices  in  quarter  sessions  assembled  had  been 
declared  not  a  proper  prison  for  defaulters  not 
jpaying  their  poor-rates,  it  would  be  in  his  power  and 
^discretion— «  discretion  which  it  seems  to  me  he 
<raght  to  hare  exercised-^to  commit  the  defaulter  to 
the  common  goat  as  to  which  in  this  case  no  order 
ibad  been  ma&  stating  it  should  be  applicable  to  any 
■jclaat  of  persons.  It  appears  to  me  that  the  goremor 
cf  Coldbath-flelds  prison  was  justified  in  not 
■obeying  the  order  of  the  magistrates  at  quarter 
■••essions. 

Judgment /or  the  deft. 

Attorneys  for  the  deft.,  C.  and  J.  Allen  and  Son. 

l^Note. — CocKBtniN,  C.  J.  and  Hbllox,  J.  were 
.ahsent  through  indisposition.] 


Satunbu/,  Mty  6,  IMS. 

'Ths  CoiaaTTEE  or  Visiioxs  or  the  Caxbiudcb- 
amBB,  IsLB  or  Elt  akd  Boboccu  or  Cam- 
BsiDOK  Pavpeb  Lukatic  Astluh  (apps.)  t).  The 
Chdbcbwabdbns,  &U.,  or  the  Paiusu  or  Fin,- 
BOOBxa,  IK  THS  Cocirrr  or  CAVBiuuaE  (resps.). 

./Ver-roM — Pcujitr  bmatie  oMfban — AsssssaUs  upon 
tie  lower  soofe— 16  j- 17  VicL  a  97,  «.  86 ;  25  j-  26 
Fic<.  c  111,  M.  6  #-11. 

jnie  CommittM  of  VUiton  of  the  CambridgtAire,  /«& 
of  SIf  and  Bnwuh  qf  Cambridge  Pauper  Lunatic 
Ap/fwm  nwr^taud  thirty  aerei  qf  hnd,  which  thei/ 
ewivatea,  with  (Ae  at$i$tance  of  the  pauper  hnatict, 
atagardenf  thy  alto  reoeioed  into  the  atylumpaupen 
Jrom  other  timont  and  a  few  private  patientt,  am  a 
eoiuiderabU  profit  wot  awiuaSy  derived  from  the 
luyban: 

JieiU,  that  each  aeybiM  came  within  the  eperation  of 
teet.  86  0/  tAe  16  ^  17  Viet.  e.  97,  and  wa*  not 
astesiable  to  the  poor-rale  t^pon  the  higher  toale. 

This  was  an  appeal  by  the  Committee  of  Visitors 
■ot  the  Cambridgeshiie,  Isle  of  Ely  and  Borough 
■id  Cambridge  Pauper  Lunatic  Asylum,  against  a 
rate  made  for  the  relief  of  the  poor  of  the  parish  of 
Pnlboume,  in  the  county  of  Cambridge. 

The  appeal  came  on  to  be  heard  at  the  Midsum- 
mer Quarter  Sessions  for  the  said  county  in  1864, 
-when  the  sessions  allowed  the  appeal,  subject  to  a 
«pecial  case  to  be  stated  by  the  puties. 

The  case  stated  that  the  Cambridgeshire,  Isle  of 
Sly  and  Borough  of  Cambridge  Pauper  Lunatic 
Asylum  is  situate  in  the  resp.  parish,  and  was  com- 
]^eted  in  1868  under  the  provisions  of  the  8  &  9  Vict. 
-e.  126,  and  of  the  16  &  17  Vict.  c.  97;  that  a  com- 
ndttee  of  iattlces  was  appointed;  that  the  land 
iNdlt  on  and  tibe  land  not  bnilt  on,  numbered  126, 
1S7  and  128  in  the  rate,  is  now  in  the  possession  of 
tbe  apps.  It  was  purchased  by  them  with  the 
•■nproTal  of  the  Secretary  of  State,  under  the  powers 
-«  the  Lunatic  Asylums  Act,  and  comprise*  an  area 
of  69a.  8r.  Ip. ;  at  the  time  the  kmd  was  pur- 
chased tiie  same  was  assessed  at  the  annual 
Tshie  of  88/.  10s. ;  that  of  the  land  in  the  pos- 
Don  and  occupation  of  the  apps.  about  five 
are    corered  by  buildings ;   about   twenty 


acres  are  laid  out  as  a  garden ;  about  four  acres  are 
used  for  roads  and  shrubberies,  and  the  remainder, 
comprising  about  thirty  acres,  is  under  cultiration 
as  a  farm;  the  garden  and  farm  are  well  stocked 
and  planted,  and  are  partly  surrounded  by  a  brick 
wall  covered  with  fruit  trees,  and  are  part  of  the 
asylum ;  that  the  farm  and  garden  are  cultivated  by 
the  gardeners  assisted  by  the  patients ;  the  result  of 
the  year  ending  81st  Dec.  1863  was  a  source  of 
profit,  as  shown  by  the  6th  annual  report  of  tho 
asylum,  which  forms  part  of  the  case ;  that,  acting 
under  the  powers  of  the  12  &  43  sections  of  the  l(t 
&  17  Vict,  c  97,  the  apps.  on  the  20th  June  1862 
entered  into  an  agreement  with  the  mayor,  &a  of 
Ipswich  for  the  reception  into  the  said  asylnm 
of  all  the  pauper  lunatics  of  the  said  borough 
of  Ipswich  for  the  term  of  five  years,  and  to 
keep  and  provide  for  the  same  in  the  some 
manner  as  the  patients  in  the  said  asylum  charge* 
able  to  the  county  of  Cambridge,  not  exceeding  the 
sura  of  13>.  per  week  each ;  that,  acting  under  the 
same  powers,  the  appt.  have  from  time  to  time 
admitted  other  pauper  lunatics  than  those  belong- 
ing to  the  counties  and  boroughs  above  mention^ 
and  also  lunatics  not  paupers;  that  the  average 
weekly  expenditure  for  each  patient  in  the  asylum 
during  Uie  year  1863  was  8s.  l\id. ;  that  the  excess 
of  income  over  expenditure  for  the  year  endiag  81st 
Dec.  1868  was  1118/.  lis.  Id.;  that  prior  to  the 
year  1868  the  apps.  were  assessed  to  the  poor-rate 
at  a  gross  estimated  value  of  90/.,  and  at  a  rateable 
value  of  8»L  10*. ;  that  in  the  year  1868  the  assess- 
ment committee  for  the  Chesterton  Union,  in  which 
union  the  resp.  parish  is  dtuate,  assessed  the  appe.  at 
a  gross  estimated  value  of  1004/.  ISt^,  and  at  a  rate- 
able value  of  lOOSL  5j.  ;  that  the  resps.  assessed  the 
apps.  in  the  rate  appealed  against  in  accordance  with 
the  said  valuation  list ;  that  the  apps.  duly  appealed 
against  the  rate  on  the  following  grounds:  first, 
that  the  said  visitors  are  overrated ;  secondly,  that 
they  are  rated  atti  higher  rate  than  they  should  be 
according  to  the  provisions  of  the  Lunatic  Asylums 
Act ;  thirdly,  a  somewhat  similar  ground ;  f  onrthly, 
that  the  asid  visitors  are  in  the  said  rate  rated 
twice  over  in  respect  of  the  said  buildings, 
lands  and  tenements  by  them  occupied  in  the  said 
parish,  once  as  "lunatic  asylum,  farm  buildings, 
house  and  gas-house,"  and  a  second  time  as  "land;" 
that  the  apps.  contend  first,  that  in  pursuance  of  the 
85th  section  of  the  IG  &  17  Vict.  c.  97,  they  ought 
not  to  be  assessed  to  the  poor-rate  in  respect  of  the 
lands  and  buildings  occupied  by  them  in  the  parish 
of  the  resps.  at  a  higher  value  or  more  improved 
rent  than  the  value  or  rent  at  which  the  same  were 
assessed  at  the  respective  times  at  which  such  lands 
and  buildings  were  purchased  or  acquired ;  and 
secondly,  that  if  the  said  35  th  section  does  not  modify 
their  liability,  they  ought  not  to  be  rated  except  in 
respect  of  the  profits  of  lunatics  not  paupers ;  that 
the  resps.  contend  that  the  apps.  as  occupiers  are 
liable  to  be  assessed  to  the  poor-rate  in  respect  of 
the  said  lands  and  buildings  at  a  higher  value  and  a 
more  improved  rent  than  tiie  value  or  rent  at  which 
the  same  were  assessed  at  the  respective  times  at 
which  such  lands  and  buildings  were  purchased  or 
acquired. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  apps.  are  right  in  one,  or  which,  of  the 
above  contentions  ?  After  the  decision  of  the  court 
tiie  case  is  to  go  ,back  to  the  Court  of  Quarter 
Sessions,  and  that  court  is  to  settie  the  amount  at 
whidi  the  apps.  are  rateable  in  accordance  with  the 
opinion  of  this  court. 

By  sect  35  of  the  11  &  12  Vict  c.  97  (the 
Lunatic  Asylum  Acts  1853),  it  is  enacted  that 

No  Unds  or  bidldingi  sln«dT  or  to  b*  benartar  pnrchtssd 
or  (cqnlred  nnder  the  prorlaknu  of  say  farmer  Act  or  this 
Act  tor  tba  porpoae*  of  as;  ujlom  (with  or  withoat  on  j 
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addlUonal  building  erected  or  to  be  erected  thereon)  slwll 
while  used  Ar  such  pnrpoeee  be  saeeued  to  any  coonty, 
UHDchlal,  or  other  local  rates  at  a  higher  ralne  or  more 
unprOTed  rent  than  the  ralne  or  rent  at  which  the  same  were 
UMiaed  at  the  time  of  such  ponshaae  or  aoqolBltlon. 

By  sect.  6  of  the  25  &  26  Yict.  c.  Ill  (the 
Lunacy  Acts  Amendment  Act  1862^  it  is  enacted 
that 

Where  the  committee  of  visltora  enter  into  any  agreement 
tor  the  reception  Into  the  county  asylam  of  pauper  lonatlca 
Iielangtng  to  a  county  or  borough,  which  has  not  contributed 
to  the  erecting  or  providing  such  asylum,  and  think  fit  under 
the  Lunacy  Act,  o.  97,  a  M,  to  fix  a  greater  weekly  sum  than 
Is  charged  by  them  In  respect  of  lunatics  sent  from  or  settled 
In  some  place,  parish,  or  borough,  which  has  contributed  to 
the  butlding  or  providing  such  asylmn,  they  may  if  they  think 
fit  pay  over  the  excess  created  by  the  payment  of  such 
greater  weekly  sum  to  a  building  and  repair  fund  to  be 
applied  by  them  to  the  altering,  repairing,  or  improving  such 
asylum,  and  shall  annually  submit  to  the  general  or  quarter 
aesslons  a  detailed  statement  of  the  manner  in  which  such 
fund  has  been  expended. 

By  sect  11  it  is  enacted  that 

It  shall  be  lawful  for  any  committee  of  visitors,  with  the 
sanction  of  the  Court  of  General  or  Quuter  Sessions,  to  hire 
or  take  on  lease  from  year  to  year,  or  for  any  term  of  years, 
at  such  rent,  and  upon  such  terms  and  under  such  covenants 
as  they  may  think  at,  any  land  or  bttUdings,  either  for  the 
employment  or  occtq>atfon  ot  the  patients  in  the  asylum,  or 
for  the  temporaiT  accommodation  of  any  pauper  lunatics  for 
whom  accommodation  in  the  asylum  may  be  inadequate 
.  .  .  The  land  and  buildings  so  to  be  hired  or  taken  shall, 
while  used  for  the  purposes  of  this  sectlim,  be  deemed  mut 
of  the  asylum,  and  all  existing  provisions  as  to  the  asyhun, 
or  part  of  the  asylum,  shall  be  applicable  thereto  accord- 
ingly. 

Ktane,  Q.  C,  £>.  Brown  and  Abdj/  now  appeared 
for  the  apps.,  and  contended  tliat  this  farm  was 
taken  and  used  for  the  purposes  of  the  asylum,  and 
•o  was  not  rateable  upon  the  higher  scale,  being 
used  for  the  purposes  of  the  asylum,  the   object 
being  the  sanitaiy  improvement  of  the  patients : 
Gambier  r.  Lid/ord,  3  Ell.  &  Bla.  346: 
Rv.Dela  Betch,  24  L.  J.,  M.  C,  74, 
and  that  the  asylnra  was  not   assessable   at   the 
higher  sum,  merely  because  pauper  lunatics  from 
other  unions  and  otiiers  were  received  at  a  profit. 

iMth,  Q.  C~  Markby  and  ^Rlls,  tot  the  resps.,  con- 
tended that  the  farm  was  liable  to  be  rated  at  the 
higher  amount  inasmuch  as  it  was  not  essential  for 
the  asylum,  though  purchased  for  the  purposes  of 
the  asylum:  (Coagrtve  v.  Oplon,  9  L.  T.  Kep. 
N.  S.  CS4.)  Also  that  inasmuch  as  a  profit  was 
made  out  of  the  lunatic  paupers  from  other  unions 
and  others  the  asylum  itself  was  rateable  upon  the 
higher  amount. 

COCKB0BN,  C.  J.— The  whole  question  is  contained 
in  this :  whetiier  this  asylum  is  an  asylum  within  the 
meanmg  of  the  85th  section  of  the  16  &  17  Vict. 
C.  97.  [His  Lordship  here  read  the  section.]  Now, 
mimd  facie,  this  asylum  u  within  that  section. 
Mr.  Lush  says  it  is  taken  out  because,  under  the 
authority  of  another  enactment,  those  who  have  the 
management  receive  foreign  paupers  and  private 
patients.  Now,  I  do  not  see  that  b<x»use  the  asylum 
IS  larger  than  is  required  for  the  proper  lunatics 
and  therefore  other  pauper  limatics  are  received, 
that  it  is  less  an  asylum  on  that  account  under 
this  section,  and  indeed  there  is  a  provision  whereby 
any  surplus  arising  from  this  cause  is  to  be  applied 
to  other  important  purposes  connected  with  ,the 
asylum.  Then  it  is  said  that  there  are  lands 
which  are  used  undoubtedly  for  the  asylum,  but 
which  must  not  be  taken  to  have  been  acquired  for 
the  asylum.  Now,  if  the  whole  question  rested 
upon  the  85th  section,  there  might  be  a  good  deal 
in  Mr.  Lush's  argument,  as  these  lands  were  not 
obtained  when  the  16  &  17  Vict,  passed ;  but  then 
we  must  look  at  sect.  11  of  the  25  &  26  Vict.,  which 
•learlv  applies  to  such  a  case.  I  assume  (and  of 
this  there  can  be  no  doubt)  that  it  is  the  practice  to 
ii«»e  land  for  the  purposes  of  the  asylum,  and  I 


take  it  that  is  not  so  much  for  the  pnipote  of 
making  a  profit  out  of  it  as  to  afford  silatuy  em- 
ployment to  the  unfortunate  inmates ;  and  u  tin- 
object  of  these  asylums  is  not  merely  to  take  care, 
but  to  effect  a  cure,  of  the  patients,  I  think  that  the 
land  in  such  a  case  amst  be  considered  as  taken  for 
the  purposes  of  the  asylum.  Then,  as  to  theproflti. 
No  doubt  a  large  sum  is  realised,  but  then  theconf 
mittee  have  the  power  of  applying  it  to  a  boildiig 
fund.  I  think,  therefore,  the  realising  of  nidr 
profits  may  well  have  been  within  the  intentioni  of 
the  Legislature.  The  irilole  question  is  leally; 
whether  this  asylum  is  witiiin  the  35th  section,  t 
think  that  it  is,  and  that  the  exemption  should  be 
allowed. 

Skee,  J.  (a)  was  of  the  same  opinion. 

Judgment  for  At  appt. 

Attorney  for  the  apps.,  G.  S.  Hall,  Cambridge. 

Attorney  for  the  reaps.,  Clement  Fnracu,  Cui'^ 
bridge. 


Rbo.  v.  The  iNHABiTAins  of  trs  Fabuh  or 
Buciujiin>. 

Highway — Indictment — Not  gviUy  on  the  grand  tint 
road  is  not  a  highwatf — Cntkr  for  coits. 

Upon  an  indictment  «Urected  bj/  partie*  to  be  prt/emi 
by  virtue  of  sect.  19  of  the  25  i- 26  Vict,  c  61  (fli)*- 
way  Act)  against  a  parish  for  the  non-repair  ya 
highway,  the  court  before  which  it  is  trid  ku  » 
jurisdiction  to  make  an  order  upon  the  parish  /or  (fa 
costs  of  the  prosecution,  if  the  defls.  are  acynittef 
tipon  the  ground  of  the  road  not  being  a  highmi. 

In  this  particular  the  law  is  the  same  as  it  was  wda 
sect.  9oofthe5i-6  WilL  4,  c.  50. 

This  was  a  rule  calling  upon  the  prosecutor  to 
show  cause  why  an  order  of  sessions,  made  on  or 
about  the  18th  Oct.  1864,  whereby  the  inhalritutiof 
the  parish  of  Buckland  were  ordered  to  pay  the  ton 
of  72^  18s.  lid.,  the  amount  of  costs  incurred  i} 
the  prosecutor  on  the  trial  of  certain  misdemeaaw 
whereof  the  said  parish  were  indicted  and  acquitted, 
should  not  be  quashed  for  the  insufficiency  tbeteof- 

It  appeared  that  an  information  had  been  Isid 
before  justices  at  pet^  sessions ;  tliat  the  said  highr 
way  was  out  of  Vepair,  and,  upon  the  heano^  the 
waywardens  of  the  highway  district,  by  the  t»» 
waywardens  of  the  parish,  appeared  and  denied  tie 
liability  of  the  said  parish  to  repair  it,  wheMupoa 
the  justices  directed  an  indictment  to  be  pcefetnl 
at  the  ensuing  quarter  sessions ;  and  at  the  tiiil 
the  defts.  were  found  not  guilty,  on  the  ground  thst- 
the  road  in  question  was  not  a  highway.  ThaeopoB 
the  Court  made  an  order  for  the  costs  of  the  pro»- 
cution,  amoimting  to  the  said  sum  of  72L  18s.  Hi^ 
to  be  paid  by  the  said  parish  of  Buckland. 

By  the  25  &  26  Vict.  c.  61  (Highway  Act),  «..l^ 
provisions  are  enacted  for  simimoning  before  juitioes 
the  waywardens  of  a  parish,  the  roads  of  winch  m 
out  of  repair. 

Sect.  19  enacts : 

When,  on  the  hearing  of  any  such  summons  •  ■  -  '  £ 
liability  to  repair  la  denied  by  the  waywardeo  on  behalf  of  ■• 
parish,  or  by  any  party  charged  tiierewltb,  the  haHon  •w 
direct  a  bill  o(  Indictment  to  be  preferred,  sod  ue  nscMsiy 
witnesses  In  support  thereof  to  be  subpoenaed  at  the  next  aaii« 
to  be  holden  In  and  for  the  said  county,  or  at  the  next  f<>°^ 
quarter  sessions  of  the  peace  ....  against  the  liib>l>- 
tants  of  the  pariah  or  the  party  charged  therewith,  fornBev 
"     aaldhl^wi^to  beoutof  rspair:  u» 


tug  and  permitting  the  ■ ^ --,- 

the  costs  of  such  prosecution  Aall  be  paid  by  such  partyto  oe 
proceedings  as  the  court  before  whom  the  case  is  tried  «•> 
direct,  and  if  directed  to  be  paid  by  the  parish,  Shan  bed— 


(a)  MeUor  and  Blackbnm,  JJ.  were  engsged  bt  the  Ooet  fv 
Ciowo  Oases  Beserved, 
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to  be  ezpenan  tnenmd  by  anoh  parish  in  keepiiig  il*  hlghwajs 
lo  repair,  Mut  iball  be  paid  acooidiugly. 

The  foregoing  section  is  in  subitance  similar  to 
•ect  95  (now  repealed)  of  the  5  &  6  Will.  4,  c.  60 
(ibe  General  Highway  Act),  except  that  the  pro- 
vision in  snch  section  is,  that 

Tbe  coeti  of  rach  proaecntlon  shall  be  directed  by  the  judge 
Of  aeaize  before  wb<nn  tlie  said  indictment  is  tried,  or  by  the 
justioea  at  such  quarter  sessions,  to  be  paid  out  of  the  rate 
made  and  levied  in  pursuance  of  this  Act  in  the  pariah  in 
wUob  (uch  highway  shall  be  situate. 

Under  the  said  95th  section  it  has  been  held  in 
aeTeral  cases  that  if,  upon  such  an  indictment,  the 
clefts,  are  acquitted  upon  the  ground  that  the  road 
is  not  a  highway,  there  was  no  power  to  give  the 
prosecutor  his  costs.    See 

S.  T.  Ckadakk,  9  C.  &  P. ; 

Reg.  V.  Heaua.  6  Q.  B.  764j 

Ex  parte  BarUett,  SO  L.  J.  65,  K.  0. 

Barrow  and  Btron  now  showed  canse,  and  con- 
tended that  the  sessions  were  empowered  tinder  the 
new  Act  to  gire  coats,  for  that  the  decisions  under 
the  old  Act  do  not  apply,  inasmuch  as  the  words  in 
the  recent  statute  are  more  extensire,  the  court 
having  a  general  power  to  order  the  costs  of  the 
prosecution  to  be  paid  by  such  party  to  the  proceed- 
ings as  the  court  shall  direct,  no  reference  being 
made  to  the  road  being  "  a  highway :" 

R  V.  Arnold,  27  L.  J.  92,  M.  C. ; 

R  V.  Jmtieet  o/Surrt!/,  21  L.  J.  196,  U.  0. ; 

A  V.  Joktaon,  84  L.J.  85,  U.  C;  11  L.T.  B«b.N.B. 
889. 

F.  RiateU  and  F.  White,  in  support  of  the  rule, 
argued  that  the  new  Act  effected  no  alteration  in 
this  respect,  and  that  if  the  road  were  not  jtored  to 
Ix  a  highway,  the  court  had  no  power  to  give  the 
prosecutor  his  costs  as  against  the  parish. 

CocKBUBx,  C.  J. — I  think  the  recent  statute 
leares  tbe  matter  jnst  where  it  was  before  as  to  this. 
It  is  perhaps  to  be  lamented  that  the  Legislature 
had  not  given  greater  discretion  to  the  court ;  but, 
aa  it  has  not  done  so,  we  are  bound  by  the  former 
decisions,  which  hold  that  unless  the  road  is  a  high- 
way there  is  no  authority  to  give  the  prosecutor 
his  costs. 

Euk  abtdbite. 

Attorney  for  the  prosecutor,  Tho$.  Fox,  JDover. 

Attorneys  for  the  def ts.,  Storage  and  Hmmerxm, 
Sandwich. 


Monday,  May  8,  1865. 

Fbkwsn  v.  The  Local  Boabd  or  Health  of 
Hastikos. 

Local  Goverrmmt  Act  (21  ^  22  Vict.  c.  98)— /Vo- 
vi*ionai  order  of  Siaretary  of  State— Camot  be 
removed  by  certiorari. 

Bjf  the  Local  Government  Act  1858  (21  ^  22  Vict.  c. 
98),  which  incorporate)  the  Lands  Ckaaes  Oonioli- 
damon  Act  1846,  powert  are  given  whereby  local 
boards  of  health  may  coamuborify  purchase  lands  for 
certain  purposes ;  hut  such  pouxrg  can  only  be  acquired 
bjf  certain  notices  being  given,  and  obtatnity  a  pro- 
visional order  from  the  Secretary  of  State,  which 
order,  however,  is  not  lo  be  of  any  validity  unless  con- 
firmed by  an  Act  of  Parbament,  which  Act  parties 
aggrieved  are  to  be  at  liberty  to  petition  against  and 
oppose! 

Held,  that  tuA  provisional  order  of  the  Secretary  of 
State  is  not  one  that  can  be  removed  into  this  court 
for  the  purpose  of  being  gruashed, 

This  was  a  rule  calling  upon  the  Hastings  Local 
Board  of  Health  to  show  cause  why  a  writ  of  cer- 
tiorari should  not  issue  to  remove  into  this  court  the 


provisional  order  of  the  Secretary  of  State,  and  all 
proceedings  connected  therewitli^  emiMwering  the 
said  local  board  of  health  to  put  in  force  the  powers 
of  the  Lands  Clauses  Omsolidation  Act  1845,  with 
respect  to  the  purchase  of  land  otherwise  thioi  by 
agreement,  as  to  certain  lands  of  Charles  Henry 
^«wen,  as  being  made  without  jurisdiction,  &c. 

The  borough  of  Hastings  was  under  the  operation 
of  the  Public  Health  Act  1848  a«d  the  Local 
Government  Act  1858,  which  is  to  be  deemed  part 
of  the  former  Act.  By  sect.  75  of  the  latter  Act, 
the  Lands  Clauses  Consolidation  Act  1845  is  incor- 
porated with  the  same.  Under  these  Acts  powers 
are  given  to  purchase  lands  for  the  purpose  of 
widening,  opening,  enlarging,  or  otherwise  improv- 
ing any  stseet 

The  75th  section  of  the-  Local  Government  Act 
(21  &  22  Vict.  c.  98)  enacta : 

That  the  said  local  board,  before  pnttiDg  In  force  any  of 
the  povers  of  the  said  Lands  Clauses  Consolidation  Act  wltti 
respect  to  the  purchase  and  taking  of  land  otherwise  than  bv 
agreement,  shall  publish  and  senre  certain  notioei,  Ac,  and 
upon  compliance  with  these  regulations  they  may  present  a 
petition  under  their  seal  to  one  of  Her  Majesty's  ptinotpal 
Secretaries  of  States,  and  the  petition  ts  to  slate  the  land  in- 
tended to  be  taken  with  other  particulars;  and  upon  receipt 
of  such  petition  and  due  proof  of  the  complianoe  with  the 
previous  requisites,  the  Secretary  of  State  is  to  take  snch  peti- 
tion into  eonaldetation,  and  either  dismiss  the  same  or  direct 
an  inquiry  In  die  district  in  which  the  land  is  situate,  or 
otherwise  inquire  as  to  the  propriety  of  assenting  to  the 
prayer  of  such  petition ;  that  after  the  completion  of  the 
Inquiry  the  Secretary  of  State  may,  by  proTislaaal  Older, 
empower  the  local  board  to  put  in  force,  with  rsfereooe  to 
the  land  referred  to  in  such  order,  the  powers  of  the  aaid 
Lands  Clauses  Consolidation  Act  with  respect  to  the  poichase 
and  taking  of  land  otherwbe  than  by  agreement,  Ac,  but  **  no 
provisional  order  so  made  shall  be  of  any  validity  imlesa  the 
same  has  been  confirmed  by  Act  of  Parliament,  and  it  shall 
be  lawful  for  the  Secretary  of  State  aa  soon  as  conveniently 
may  be  to  obtain  sooh  cunflrmation,  and  the  Act  oonflrming 
snon  order  shaU  be  deemed  to  be  a  public  general  Act  of 
Parliament 

By  sect.  77  it  is  enacted  (infer  alia) : 

In  case  any  petition  shall  be  presented  to  either  Bouse  of 
Parliament  against  any  provisloiial  order  trainsd  in  paraaanae 
of  this  Act  in  the  progrsas  through  Parliament  of  the  Bill  con- 
firming the  same,  the  BUI,  so  far  as  it  relates  to  the  order  so 
petitioaed  against,  may  be  referred  to  a  select  committee, 
and  the  peutianer  shall  be  allowed  to  appear  and  oppose  as 
in  the  case  of  private  Billa." 

The  local  board  of  health  of  Hastings  leauiiing 
certain  land  of  Mr.  Charles  H.  Frewen,  all  the  pre- 
liminaries were  complied  with,  and  the  Secretary  of 
State  sent  an  officer  to  the  district  to  make  the 
proper  inquiries,  and  upon  his  report  he  made  a 
provisional  order ;  but  no  Act  of  Parliament  has  as 
yet  been  obtained. 

The  rule  was  moved  on  the  grounds,  first,  that 
the  order  was  made  for  purposes  not  within  the, 
Act;  secondly,  that  it  was  made  with  respect  to 
land  not  properly  described  in  the  notices. 

Lush,  Q.  C  Brown,  Q.  C.  and  Sance  now  showed 
cause  and  contended  that,  as  the  provisional  order 
has  no  effect  until  confirmed  by  Act  of  Parliament, 
this  court  has  no  power  to  quash  it,  and  that  the 
remedy  of  the  applicant,  if  he  feels  himself  aggrieved 
by  it,  is  to  petition  Parliament,  when  he  will  be 
heard  against  the  Act  of  Parliament  by  which  the 
order  must  be  confirmed.  They  were  stopped  by 
tbe  Court,  who  called  upon 

Field,  Q.  C.  and  Wills,  in  support  of  the  rule,  who 
contended  that,  as  the  provisional  order  is  the 
foundation  of  the  Act  of  Parliament,  they  were 
justified  in  coming  to  the  court  and  seeking  to  have 
it  quashed. 

CocKBUss,  C.  J. — ^I  am  clearly  of  opinion  that 
we  have  no  authority  to  interfere  with  this  provi- 
sional order.  The  object  of  the  inquiry  by  the 
Secretary  of  State,  whereon  he  makes  his  order,  is 
to  supersede  certain  inquiries  by  the  Parliiunent 
itself,  which  would  considerably  enhance  the  ex- 
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pense;  in  fact,  to  mbatitnte  an  inquiry  by  the 
Secretary  «f  State,  and  lo  assist  the  Legislature  ia 
deciding  whether  or  not  the  measure  is  a  proper  one 
to  pass  into  a  law,  and  until  the  Act  of  FarUament 
is  obtained  the  order  itself  has  no  validity ;  and  were 
we  to  question  this  order  we  should  be  usurping 
functions  which  do  not  belong  to  us,  and  be  stepping 
in  to  ttap  the  action  of  Farliamcnt.  This  is  b^ond 
our  sphere  of  action. 

Blackbcbh  and  Mellob,  JJ.  concurred. 
Fit's  attorney,  EUmau,  Battle. 
Defts.'  attorney,  Growte,  Hastings. 

Ruh  ditdutrged. 


Tuesday,- May  9,  1865. 

Beo.  v.  JcsnoBB  OF  West  Bldixg  of  Yobkbhug. 

Appeal — Be/erence  by  order  of  sessions — Order  sihU  as 
to  costs — Jurisdiction  of  sttltsegaeHt  sessions — 12  &■  18 
Vict.  c.  45,  s.  13. 

An  appeal  against  on  assessment  to  the  poor-rate  was 
ordered  by  the  quarter  sessions  to  be  respited,  to  enable 
the  parties  to  state  a  case  for  the  opinion  of  the  Q.  B., 
toith  die  view  of  ascertaining  tiie  principle  of  the 
assessment,  and  when  so  ascertained  "  the  appeal  shcdl 
be  referred  to  an  arbitrator,  who  is  to  certify  whether 
the  <fp».  have  been  assessed  at  too  high  a  sun,  and  to 
lehat  extent."  The  order  was  silent  as  to  costs. 
The  case  was  stated,  and  the  ii.  B.  laid  down  the 
principle  of  assessment,  and  the  arbitrator  certified 
that  the  assessment  was  not  too  high: 

Seld,  that  a  subsequent  Court  of  Quarter  Sessions  had 
no  jurisdiction  to  make  any  order  as  to  costs,  and  that 
the  order  of  reference  being  silent  as  to  costs,  each 
party  had  to  bear  his  own  costs. 

Bole  nisi  for  a  mandamus  to  the  justices  for  the 
West  Riding  of  the  county  of  York  to  compel  them 
"  to  enter  or  cause  to  be  entered  continuances  from 
session  to  session  to  the  next  general  quarter  ses- 
sions for  the  said  riding,  upon  the  ^peal  of  the 
Sheffield  United  Oas  Ck>mpany  against  a  rate  or 
assessment  made  by  the  overseers  of  the  township 
of  Sheffield,  in  the  said  riding,  on  the  11th  Nov. 
1859,  and  at  such  next  general  quarter  sessions  to 
firoceed  to  oonsid«',  award  and  order  such  costs  as 
by  the  said  justices  in  their  discretion  shall  be 
tiumght  meet,  reasonable  and  just  to  be  paid  by  the 
apps.  to  the  resps.,  in  pursuance  of  the  several 
•tatutes  in  that  case,"  &c 

On  the  llth  Nov.  1659  the  overseers  of  Sheffield 
made  an  assessment  on  the  gas  company  to  the 
poor-rate.  The  company  appMled,  and  the  appeal 
came  on  at  the  Easter  General  Quarter  Sessions 
holden  at  Pontefraot  in  the  year  18C0,  when  the 
Court  of  Quarter  Sessions  ordered  the  aj^peal  to  be 
resisted  until  the  then  next  general  qcarter  seMions 
to  be  holden  by  adjournment  at  Botbeiham,  to 
enable  the  counsel  on  the  appeal  to  agree  upon  a 
case  for  the  oi^nlon  of  the  Court  of  Q,  B.,  with  a 
view  of  ascertaining  tiie  principle  upon  which  the 
company  ought  to  be  rated.  And  further,  that  if 
the  principle  can  be  so  ascertained  by  reference  to 
the  Court  of  Q.  B.,  the  appeal  shall  be  referred  to 
an  arbitrator,  who  is  to  certify  whether  the  apps. 
have  been  assessed  at  too  high  a  sum,  and  to  i^t 
extent 

A  case  was  agreed  upon  for  the  Court  of  Q.  B., 
which  gave  its  decision  in  May  1863  (see  82  L.  J. 
169,  M.  C),  and  the  case  then  went  to  the  arbitrator, 
who  on  the  29th  April  1864  gave  his  certificate 
that  the  gas  company  had  not  been  assessed  at  too 
high  a  sum.  In  the  interval  the  appeal  was  respited 
from  session  to  session.  At  the  Midsummer 
Quarter  Sessions  1864,  at  Botberham,  after  the  pub- 


lication of  the  award,  the  Court,  after  beanii 
counsel  on  both  sides,  confirmed  the  rate  with  costi^ 
the  diairman  saying,  "  Wo  give  the  retps.  idl  the 
oosts  which  it  is  in  the  powrr  of  the  court  to  give^" 
The  clerk  of  the  peace  on  the  taxation  reused  t« 
allow  any  costs  of  the  reference  or  award,  ti.yu^ 
the  sessions  had  no  power  to  give  any  costs  exe^t 
the  costs  actually  incurred  at  the  sessions. 

At  the  Michaelmas  Quarter  Sessions  1864,  at  Don- 
caster,  the  reaps,  applied  to  the  court  to  direct  the 
clerk  of  the  peace  to  tax  their  costs  of  the  refeienw 
and  award.  In  reply  to  the  chairman  the  deA  of 
the  peace  informed  the  court  that  the  prsctioe  had 
been  to  allow  such  costs,  but  that  he  had  been 
advised  that  the  practice  was  illegal,  and  for  Hat 
reason  he  had  refused  to  tax  them.  The  Court  of 
Quarter  Sessions  then  declined  to  interfere,  on  the 
ground  that  they  bad  no  power  to  do  so. 

Oeerend,  Q.C.  and  Barker  showed  cause  agaiiut 
tb^  rule. — ^The  case  turns  on  the  construction  of  the 
12  &  13  Vict,  c  45,  8.  13,  which  empowers  a  Conrtrf 
Quarter  Sessions  before  which  any  appeal  shall  he 
brought  to  order,  with  the  consbat  of  the  parties  « 
their  attorneys,  that  the  matter  or  matters  of  inch 
appeal  be  referred  to  arbitration  to  such  person  at 
persons,  and  in  such  manner  and  on  such  termt  is 
the  said  court  shall  think  reasonable  and  pvpa; 
and  such  order  ma^  be  made  a  rule  of  the  Cooit  of  - 
Q.  B.  on  the  application  of  either  party,  and  the 
award  of  the  arbitrator  or  arbitrators,  or  umpinje 
of  the  umpire,  may,  on  motion  by  either  party  it  the 
sessions  next  or  next  but  one  after  such  awaid  or 
umpirage  shall  have  been  finally  made  and  pnbllihed, 
or  after  the  decision  of  the  Conrt  of  Q.  B.  on  tttj 
motion  for  setting  aside  the  same,  be  entered  as  w 
judgment  of  the  Court  of  Quarter  Sessions  in  the 
appeal,  and  shall  be  as  binding  and  effectnsl  to  il 
intents  as  if  given  by  the  said  court"  Bj  thit 
section  the  decision  of  the  arbitrator  is  to  be  entmd 
up  as  the  judgment  of  the  Court  of  Quarter  SessioU 
llie  arbitrator  had  no  power  to  give  costs,  as  theotda 
of  sessions  was  silent  as  to  costs.  The  court  that 
made  the  order  might,  with  the  consent  of  thi 
parties,  have  provided  for  the  costs :  bat,  srt 
having  dono  so,  a  subsequent  Court  of  Qouter 
Sessions  has  no  power  to  do  so : 

Reg-v.  Staffordshire,  7  R  4  3.985;  26  L.J.US, 

MdKsh,  Q.C.  and  Maule  in  sumiort — Tbete  is  t 
distinction  between  this  case  and  Beg.  v.  Stafai' 
shire.  [CoOKBUKK,  C.J. — Your  difficulty  is  not  on 
that  case,  but  on  the  words  of  sect  13.]  Bjr  the 
course  pursued  in  this  case  the  whole  matter  was 
left  open;  the  rate  was  confirmed  subject  to  the 
case.  [CocKBdBN,  CJ. — The  sessions  could  onl; 
refer  the  appeal  under  sect.  18.  Blackbuis,  J.— 
And  the  award  is  to  be  entered  as  the  judgment  (tf  the 
Court  of  Quarter  Sessions.]  Although  that  is  so,  the 
sessions,  by  sect.  5  of  the  Act,  have  a  genend  po*er 
to  give  costs  in  all  cases  of  appeal.  [Bijlckbubx,  J. 
— ^This  was  a  reference  of  the  entire  a{^)ealuto 
the  facts  as  well  as  the  law,  and  the  sessions  did  not 
intend  to  reserve  any  jurisdiction  or  discretios  to 
themselves  in  the  matter.]  It  is  submitted  dial 
the  court  kept  baA  their  authority  as  to  the  casta 
to  be  exercised  when  the  case  came  back  to  then. 

CocKBUBir,  C.J.— I  am  of  opinion  that  this  mle 
should  be  discharged.  It  appears  to  me  that  ^ 
13th  section  which  authorises  the  Conrt  of  Qiui«r 
Sessions  to  refer  the  subject-matter  of  the  sf^ 
to  ariutration,  when  looked  at  carefully,  amonota  is 
this,  that  the  Court  (tf  Quarter  Sessions,  whose  dtiO 
and  province  it  is  to  detennine  the  appcikl,  may,  *ith 
the  consent  of  the  parties,  substitute,  when  coan- 
nienoe  requires  it  an  arbitrator  or  umpie  for  itself 
and  at  the  time  they  do  that  they  maj*  in^Qse  vhat 
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term*  they  think  fit,  and  that  too  as  to  costs.  I  do 
not  agree  tiuA  the  sessions  may  respite  the  i4>peal 
tmn.  one  sessions  to  another  in  the  interval  penung 
the  reference,  and  that  when  the  arbitrator  has  pub- 
lished his  awMd  the  court  may  take  upon  them- 
jelvea  to  reconsider  what  he  has  decided,  and  to 
«ffinn  or  disallow  his  award  as  they  please.  There 
is  no  language  in  the  section  to  warrant  that  view. 
IThe  award  biaing  made,  it  is  provided  that  at  Uie 
next  quarter  sessions,  or  the  next  but  one,  not  that 
the  award  is  to  bo  confirmed  or  disallowed  as  the 
court  please,  but  that  it  is  to  be  entered  as  the 
jodgment  of  the  court.  That  bein^  so,  we  must 
look  to  the  order  of  reference  to  see  if  there  is  an^ 
proTiaion  as  to  costs,  and  none  having  been  made  it 
loUows  that  each  i»rty  must  bear  his  own  costs. 
THie  sessions  are  fmcli  officio,  and  have  no  power  to 
«fr«rd  costs  now. 

Blackbubk,  J.— I  am  of  the  same  oinnion.  The 
true  construction  of  sect.  IS  is,  that  when  the 
Coart  of  Quarter  Session  do  with  the  consent  of  the 
parties  (and  they  cannot  do  it  otherwise)  order  the 
matter  of  an  ^[■peal  to  be  referred,  they  may  do  so 
«n  such  terms  as  may  be  then  agreed  upon.  Those 
terms  are  then  finally  settled  once  for  aU.  What  the 
subsequent  quarter  sessions  have  to  do  is  merely  a 
miniifterial  duty,  viz.,  to  enter  up  the  award  of  the 
sorbitntor  as  tiie  judgment  of  the  court.  It  was 
not  intended  to  reserve  any  future  jurisdiction  to 
the  court  in  the  matter.  The  order  of  the  court  as 
to  tbe  reference  being  silent  as  to  costs,  each  party 
tuust  bear  his  own  costs. 

Mkixob,  J. — I  am  of  the  same  opinion.  Tfais  was 
«  new  power  given  by  the  Legiriatnre  to  a  Court  of 
-Quarter  Sesaions,  with  the  consent  of  the  parties. 
It  was  competent  to  the  parties  to  agree  to  or  to 
Tefoae  to  agree  to  any  particular  form  of  order  or 
reference.  There  were  special  terms  in  this  order 
which  they  have  made  with  the  consent  of  the  par- 
ties. The  order  being  silent  as  to  costs,  this  court  is 
now  asked  to  decide  that  a  subsequent  Court  of 
-Quarter  Sessions  has  the  power  to  say  what  costs 
i^ould  'be  given  in  the  appeal.  I  think  that  a  subse- 
-qnent  quarter  sessions  has  no  such  jurisdiction. 

Ruk  cUichargtd. 


COTTBT  07  COaOCOSr  PLSAS. 

Bcported  by  fT.  Matd  and  Lumut  Sunn,  Esqn., 
Bmrlitera  nt-Lay. 

Wtdneiday,  ita^3,  1866. 

Dat  (app.)  D.  SoiPSOM  (lesp.) 

3PtBma'*  Ghott—" EtOertttiimmt  of  the  stage"— 
^Licence  from  Lord  ChamberUtin,  |r. — 6  (f  7  Vict. 
c68;»».2,  11,  16,28. 

3%e  <9>p>,  «>Ao  vxu  a  licensed  victualler,  and  tke  oeeupier 
tjf  a  concert'haB,  licensed  under  tbe  Birmingham  Im- 
pnvemeKl  Act  1861,  at  a  place  for  pvilic  Atncing, 
maifaci  and  other  ptihUc  entertaianunts  of  the  like  hind, 
but  wAicA  kaB  teas  not  a  patent  theatre  and  had  no 
Hctnetfrom  the  Lord  Chamberlain  under  6^7  Vict. 
c  68,  eaustd  the  foOmoing  perfomuatce  to  be  rqrirt- 
mnted  in  the  hatt: 

On  Ae  rising  of  the  curtain  there  was  a  r^tresentation 
of  a  storm  at  sea  ami  of  a  man  swimming.  This  teas' 
not  a  living  person,  but  tehat  in  theatrical  phraseohgy 
is  catted  a  "  datMe."  When  the  storm  stibsidtd  a 
drop-scene  teas  disposed  teith  a  cltar  lake  in  the 
background,  and  a  character  then  cqipeared  upon  the 
stage  in  the  costume  of  a  Greek  prince,  tcho  spake  some 
lines  reiuitit  to  the  shipwreck  from  which  he  had  just 
escaped.  He  was  then  joined  by  another  person,  and 
/I conversation  was  held  between  them;  these  two  were 
Jhe  01^  persons  who  during  the  course  of  the  evening 


appeared  bodib/  on  the  stage.  They  teert  twice  on  the 
stage  toget/ier,  and  the  dialogue  on  each  occasion  was  short 
and conqiaratively  tinimportant ;  theretcertseeeralother 
c/iaracters,  and  Vie  dialogue  between  them  teas  a  com- 
posed set  drama  teilh  a  regular  plot.  The  peculiarity 
of  the  representation  teas  that,  with  the  exception  oj 
the  two  persons  above  mentioned  (Me  dialogue  between 
whomvms  entirely  subordinate  to  the  phi  of  the  piece), 
none  <f  the  characters  were  at  ana  time  bodit/  upoh 
the  stage.  They  had  their  places  la  a  chamber  behto 
it,  where  they  acted  their  parts  and  addressed  each 
other  in  the  words  allotted  to  than,  but  by  a  combim^ 
tion  of  lenses  and  mirrors  their  figures  teere  reflected 
on  a  mirror  at  the  bad:  of  the  stage  so  ingeniously  and 
effectually  that  to  the  spectators  the  appearance  was 
that  of  persons  actaaify  on  the  stage.  There  teat 
also  dancing  and  singing,  but  no  change  of  dresses  or 
scenery: 

Held,  that  this  teas  "  an  entertainment  of  the  staged 
within  the  meaning  tftheG  ^■7  Vict  c.  68,  s.  23,  and 
tJuU  the  am.  teas  properly  convicted  for  causing  the 
same  to  be  represented  in  his  cmeert-hail  imthout 
hating  proatrad  a  licence  according  to  tie  provisions 
of  that  Act 

This  was  a  case  stated  by  the  stipendiary  magis- 
trate for  the  borough  of  Birmingham. 

By  statute  6  &  7  Vict  c.  68,  s.  2,  it  is  enacted 
that 

It  ahall  not  be  lawful  (or  soy  peraon  to  have  or  keep 
any  boose  or  other  place  of  pabuo  resort  for  the  pablu 
perfonnanoe  of  gtage  plan,  without  authority  by  vii-tae 
of  lettera  pMent  from  Her  Majesty,  her  hein,  &a,  or 
without  llcenoe  from  the  Lord  Chamberlain  of  Her  Uajexty's 
honaehold  for  the  time  being,  or  from  the  jnattcee  of  the  peads 
as  hereinafter  provided,  and  every  penon  who  riiall  offend 
ualnstthJa  enactment  shall  be  liable  to  forfeit  such  sum  sa 
shall  be  awarded  by  the  court  in  which,  or  the  jnstioes  by 
whom,  he  shall  be  convicted,  not  exceeding  20t  for  every  day 
on  wmch  such  house  or  place  shall  have  been  kept  open  by 
him  tor  the  pntpose  aforesaid  wtthoat  legal  aatborlty. 

By  sect  11  of  the  same  statute : 

Every  penon  who^  for  hire,  ahaU  act  or  present,  or  cause, 
permit,  or  suffer  to  be  acted  or  presented,  any  part  In  any 
stage  play  In  any  place  not  being  a  patent  thesiirs,  or  duly 
licensed  as  a  theatm,  shall  tortelt  snch  sum  as  shaB  be  awarded 
by  the  court  In  which,  or  the  justioes  by  whom,  he  shall  he 
convicted,  not  exceedUig  lOJ.  for  every  day  on  which  he  shall 
BooOesd. 

By  sect  16 : 

In  every  case  in  which  any  money  or  other  reward  shall  bp 
taken  or  charged,  directly  or  Indirectly,  or  in  which  the  pur- 
chase  of  any  article  Is  made  a  condition  for  Oe  admission  ot 
any  penon  into  any  theatre  to  see  any  stage  plw,  sad  also  In 
eveiy  case  in  which  any  stage  play  shall  be  acted  or  presented 
la  any  house,  room,  or  place  in  which  dlstOIed  or  fermented 
ezdseable  liquor  shall  be  sold,  every  actor  shall  be  deemed  to 
be  acting  for  hire. 

And,  lastly,  by  sect  28  : 

In  this  Act  the  word  "  stage  play  "  shall  be  taken  to  Include 
any  tragedy,  comedy,  farce,  opera,  borletta,  interlude,  melo- 
drama, pantomime,  or  other  entertainment  of  the  stage,  or  any 
partthsreot 

On  the  15th  Dec.  ISB-i,  James  Day  (herein  called 
the  app.),  licensed  victualler,  appeared  before  me, 
the  undersigned,  stipendiary  magistrate  for  the 
borough  of  Binningluuu,  on  two  informations  at 
the  instance  of  Mercer  Hampson  Simpson,  jun. 
(herein  called  the  resp.),  being  the  proprietor  of  a 
licensed  theatre  in  the  same  borongh,  framed  re- 
spectively upon  the  2nd  and  11th  sections  of  the 
above  statute,  the  first  charging  that  on  the  24th 
Nov.  last  he  did  unlawfully  keep  a  certain  house 
and  place  of  public  resort  in  the  said  borough,  for 
the  public  performance  of  stage  plays,  without 
authority  in  that  behalf  by  virtue  of  any  letters 
patent,  or  a  licence  from  Her  Majesty's  justices  of 
the  peace,  &a,  and  did  unlawfully  continue  keeping 
open  the  same  for  four  successive  days  thereafter, 
contrary  to  the  Act  of  6  &  7  Vict  c  68,  which  hath, 
for  the  said  o£Fence,  imposed  a  forfeiture  of  any  sum 
not  exceeding  20A  for  each  of  the  said  days  on 
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which  the  said  house  and  place  was  so  kept  open 
for  the  purpose  aforesaid. 

The  second  information  charged  that  the  said  app. 
did  unlawfully,  for  hire,  cause  and  permit,  and 
suffered  to  be  acted  and  presented,  certain  parts  in 
certain  stage  plays  called,  &c.  &c.,  in  a  certain  place, 
to  wit,  a  house,  the  said  place  not  being  a  patent 
theatre,  or  duly  licensed  as  a  theatre,  and  continue 
the  same  for  four  successive  days,  contrary  to  the 
Act,  &c.,  which  hath  for  the  offence  aforesaid  im- 
posed a  forfeiture  of  any  sum  not  exceeding  10/.  for 
each  of  the  said  days. 

It  was  prored  that  the  app.  is  the  occupier  of  a 
concert-hall,  licensed  under  the  78rd  section  of  the 
Birmingham  Improvement  Act  1861,  as  a  place 
kept  and  used  for  public  dancing,  music  and  other 
public  entertainment  of  the  like  kind,  and  that  he 
was  a  licensed  victualler.  That  the  concert-hall 
oonsisted  of  a  large  room,  the  floor  being  covered 
with  seats  and  small  tables  for  refreshment,  con- 
sisting, among  other  things,  of  distilled  and  fer- 
mented exciseable  liquors. 

That  there  was  a  gallery  round  three  sides  of  the 
hall,  fitted  up  with  simikr  seats  and  tables.  That 
the  fourth  side  or  further  end  of  the  hall  presented 
the  appearance  of  a  regular  theatre,  with  a  stage 
raised  above  the  floor  of  the  hall,  a  proscenium,  a 
curtain,  a  float  for  foot-lights,  wings  and  drop  scene, 
and  that  every  person  entering  the  hall  paid  six- 
pence, in  exchange  for  which  he  received  a  cheque 
entitling  him  to  refreshments  of  the  value  of  three- 
pence, and  a  seat  in  any  part  of  the  hall  during 
the  whole  evening. 

It  was  proved  also  that  when  the  public  were 
admitted  the  curtain  of  the  stage  was  down,  but 
that  it  was  subsequently  raised,  and  the  following 
performance  then  took  place  on  and  about  the 
stage: 

On  the  rising  of  the  curtain  there  was  a  repre- 
sentation of  a  storm  at  sea,  and  of  a  man  swimming. 
This  was  not  a  living  person,  but  in  theatrical  phra- 
seology, a  double  of  the  prince  hereinafter  named. 

When  the  storm  subsided  a  drop  scene  was  dis- 
closed, with  a  clear  lake  in  the  back  ground. 

A  character  then  appeared  npon  the  stage  in  the 
costume  of  a  Oreek  prince,  who  spoke  some  lines 
relative  to  the  shipwreck  from  which  he  had  just 
•scaped.  He  was  then  joined  by  another  person 
dressed  as  an  attendant,  and  a  conversation  was 
held  between  them ;  the  latter  was  described  by  the 
witnesses  as  a  "  low  comedian."  These  two  were 
the  only  persons  who,  during  the  course  of  the 
evening,  appeared  bodily  on  the  stage.  They  were 
twice  on  the  stage  together,  and  the  dialogue 
between  them  on  each  occasion  was  short  and  com- 
paratively unimportant. 

There  were  several  other  characters,  a  king,  a 
princess,  &C.,  and  a  chorus,  and  the  dialogue  between 
them  was  a  composed  set  drama,  with  a  regular 
plot  of  love,  courtship  and  matrimony.  The  pecu- 
liarity of  the  representation,  and  that  which,  accord- 
ing to  the  contention  of  die  app.,  distinguished  it 
from  an  ordinary  "  stage  play  "  or  "  entertainment 
of  the  stage  "  was  the  following: 

With  tiie  exception  of  the  two  persons  above 
mentioned  (the  dialogue  between  whom  was  wholly 
subordinate  to  the  plot  of  the  piece)  none  of  the 
characters  were  at  any  time  bodily  upon  the  stage. 
They  had  their  places  in  a  chamber  below  it,  where 
they  acted  their  parts  and  addressed  each  other  in 
the  words  allotted  to  them ;  but  by  a  complication 
or  combination  of  lenses  and  mirrors  their  figures 
were  reflected  on  a  mirror  at  the  back  of  the  stage 
so  ingeniously  and  effectually,  that  to  the  specta- 
tors the  appearance  was  tbiat  of  persons  actually 
upon  the  stage.  There  was  a  good  deal  of  dancing, 
and  music  and  singing,  and  there  was  no  change  of 
dress  or  scenery  during  the  performance. 


It  was  admitted  that  the  place  was  not  t  pilat 
theatre,  and  that  the  app.  had  no  licaice  fom  tbe 
Lord  Chamberlain  or  the  justices,  except  M  bctee 
mentioned. 

It  was  contended  on  his  bdalf,  that  he  wu  sot 
liable  to  be  convicted  of  an  offence  under  tlu  sbore- 
mentioned  section  of  6  &  7  Vict,  c  68,  became 

Firstly,  he  was  licensed  under  sect.  73  of  tlir 
Birmingham  Improvement  Act  1861,  to  keep  t  nam 
or  place  for  pabUc  dancing,  music,  and  other  psUic 
entertainments  of  the  like  kind.  That  the  pa- 
formance' above  set  forth  came  under  the  deacii|iboa 
of  a  public  entertainment  of  the  like  kind  with  tiun 
specified,  and  that  the  Utter  statute  being  of  t  Iitef 
date,  the  6  &  7  Vict,  must  be  taken  pro  (into  to 
operate  as  an  exclusion  of  the  borough  of  Birmiif  • 
ham  from  the  provisions  of  that  statute. 

I  was  of  oinnion  that  the  entertainmeDt  *n 
essentially  different  from  those  to  which  hia  linm 
extended,  and  that  the  defence  on  that  ground  vu 
without  weight. 

It  was  then  contended,  secondly,  that  it  vat  ant 
an  "  entertainment  of  the  stage,"  inasmnrli  s>  ool^ 
one  of  the  characters  who  sustained  the  plot  of  tbe 
piece  was  bodily  upon  the  stage,  the  second  beiig 
an  unimportant  subordinate,  and  that  the  otlm 
were  merely  represented  upon  a  mirror  at  the  tuck 
of  the  stage  by  optical  illusion. 

I  was  of  opinion  that,  in  order  to  constitateiit 
"entertainment  of  the  stage"  (it  having  ben 
proved  there  was  a  regular  plot  and  ditlog«),  it 
was  not  at  all  essential  that  all  the  chirtcten 
should  be  bodily  upon  the  stage,  and  I  conndocd 
the  offence  woved  and  convicted  the  spp.  ia  t 
nominal  penalty  upon  each  information. 

*^  (Signed)      fc 

Hayet,  Serjt  for  the  app. — I  contend  tint  thf 
magistrate  was  wrong.  The  app.  was  properij 
licensed  under  sect.  78  of  theBirmmgluunlmpnTe 
ment  Act  1861,  to  keep  this  hall  for  public  dudsg, 
music  and  other  public  entertainments,  and  Intunt 
that  ttds  is  a  public  entertainment  within  the  dmi- 
ing  of  that  Act.  There  are  only  two  reported  cum 
on  the  point.  In  GaOini  v.  Labarie,  6  T.  B.  i|^ 
Lord  Kenyon  held  that  dancing  was  "an  entertais- 
ment  of  the  stage,"  but  he  afterwards  revoked  tot 
opinion  in  ii.  v.  Haiufy,  6  T.  B.  286,  and  hiid  tb^ 
"  tumbling  "  was  not "  an  entertainment  of  the  stage.' 
Now,  I  say,  according  to  Lord  Kenyon,  a  ne*  ciW- 
bition  like  this  should  not  be  drawn  within  tlie 
meaning  of  the  statute,  which  is  a  penal  cne,  tiit 
is  an  euibition  of  an  entirely  novel  character,  ud 
such  a  one  as  was  never  contemplated  wfaa  tk 
Act  passed.  That  Act  contemplated  living  acW> 
on  the  stage ;  here  the  actors  were  not  on  the  Mp, 
and  those  that  were  at  the  b^inning  wen  (bIt 
subordinate  to  the  plot. 

Fidd,  Q.C.  contra.— I  submit  that  the  coorictioa 
should  be  afBrmed.    I  cannot  say  what  tiiii  pa^ 
formance  is ;  if  it  is  neither  comedy,  tnged/,  <r 
opera,  it  is  certainly  an  "  interlude."    Two  pffloo 
actually  come  on  to  the  stage,  and  they  sMiat  ij 
words  and  actions  in  the  repreaentatioo.    XIkvooI* 
in  the  statute  are  not  only  tragedy,  comedy,  tej 
but  "  any  part  thereof ;"  and  here  you  have  stall 
events  a  part  of   the  enterfaunment  carried  on  If 
persons  on  the  stage  who  tell  the  story.    Xhoe  ii  a 
regular  plot  from  beginning  to  end,  and  every  aocet- 
sory  of  tiie  stage.    He  cited 
Lee  V.  Sinmon.  3  C.  B.  871; 
BuaeU  v.  Smitk,  12  Q.  fi.  217 ;  and 
8  &  4  WilL  4,  a  16  (.Dramatio  CopyrigU  AH). 

Erlb,  C.J.— I  am  of  opinion  Oat  the  conTieti« 
should  be  affirmed.  I  am  not  anxions  to  prerait 
the  use  of  this  extremely  Ingenioos  ""^'"^J^ 
to  deprive  persons  of  the   entertainment  deriw* 
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thorefiom;  but  the  UwMyR  that  no  person  shall 
for  hire  or  nward  act,  represent,  or  cause  to  be 
acted,  represented,  or  performed,  any  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or  other  enter- 
tainment of  the  stage,  or  any  part  or  parts  thereof, 
'Without  licence  from  the  Lord  Chamberlain.  Now 
I  think  this  entertainment  given  by  the  app.  comes 
-within  the  statute.  It  is  an  entertainment  having 
all  the  accessories  of  the  stage,  curtains  and  lights, 
amd  there  are  two  actors  on  the  stage  at  the  begin- 
ning ;  there  are  the  words  of  a  regular  drama  pro- 
nounced by  living  actors,  and  the  images  <rf  these 
living  actors  are  seen  by  the  audience ;  the  only  diflF er- 
ence  between  this  and  an  ordinary  stage  entertaiu- 
ment  is,  that  with  the  exception  of  the  persons 
mentioned  the  dialogue  between  whom  was  subordi- 
nate to  the  plot,  none  of  the  characters  were  at 
way  time  boduy  on  the  stage,  but  by  a  combination 
•f  lenses  and  mirrors  their  figures  were  reflected  on 
a  mirror  in  such  a  way  as  to  make  them  appear  as 
if  they  were  actually  on  the  stage. 

Btles,  J. — ^I  am  of  the  same  0|nnion.  Nothing 
can  be  wider  than  the  words  of  the  Act.  Sect.  23 
says  the  "  stage  play  shall  be  taken  to  include 
every  tragedy,  comedy,  farce,  opera,  burletta,  inter- 
lude, melodrama,  pantomime,  or  other  entertain- 
ment of  the  stage  or  any  put  thereof ;"  and  these 
last  words  are  the  most  comin^hensive  of  all.  Now 
it  seems  to  me  that  in  this  case  there  have  been  at 
least  three  breaches  of  the  statute.  First,  there  was 
the  double  of  the  man  who  was  swimming  and  who 
escaped  from  the  storm,  and  who  is  joined  on  the 
stage  by  another,  when  a  dialogue  ensues ;  secondly, 
the  introduction  of  a  dialogue  with  several  persons 
who  are  not  seen,  accompwied  by  the  accessories  of 
the  stage;  thirdly,  the  projection  of  the  different 
persons  on  the  mirror.  Now,  I  by  no  means  say 
that  the  mere  projection  of  images  on  a  mirror  with- 
out a  dialogue  is  within  the  meaning  of  the  Act,  but 
that  question  is  not  before  us.  In  this  case  I  cannot 
■ay  that  I  think  the  justices  were  wrong. 

M.  Smith,  J. — I  am  of  the  same  opinion.  Here 
there  were  live  people,  a  dialogue,  and  other  acces- 
sories of  the  stage,  and  the  only  thing  suggested  to 
take  the  case  out  of  the  statute  is,  that  the  persons 
were  reflected  in  mirrors  instead  of  being  on  the 
stage,  and,  therefore,  that  it  was  not  an  "  entertain- 
ment of  the  stage."  I  am,  however,  of  opinion  that 
it  comes  within  the  statute  and  that  the  jnstices 
were  right. 

Appeal  dumitied. 

Attorney  for  the  app.,  J.  E.  B.  Stevauon. 

Attorneys  for  resp.,  Bobinton  and  Proton. 


Friday,  May  6,  1865. 

liBK  (app.)  V.  BiLKT  (resp.) 

Aidmab — Liability  of  owner  for  tttjury  by  a  horse — 
N^Ugtnct. 

If  a  horte,  through  the  neglect  of  the  owner  in  not  kerning 
kit  fences  properly  repaired,  ttrays  out  of  the  field  in 
which  it  is  feeding  into  thefieldofan  adjoining  occiqiier, 
tmd  there  gets  amongst  his  horses  and  Kicks  one  in  such 
a  vay  as  to  cause  its  death,  smA  owner  is  liable  for 
the  injury  which  his  horse  has  done,  and  it  is  not  a  too 
remote  consequence  of  the  owner's  negligence  ;  neither  is 
it  inamJient  on  the  pit.  to  show  that  the  deft,  knew  his 
horse  to  be  vicious. 

This  was  a  County  Court  appeal.  A  plaint  was 
entered  in  the  said  Cotmty  Court  by  the  pit.  on  the 
lOth  Nov.  1864,  whereby  he  sought  to  recover  the 
Bum  of  22L,  and  the  following  is  a  copy  of  the  par- 


ticulars attached  to  the  summons  served  upon  the 
deft.: 

Nov.  8, 1864. 
18M.          Cbtries  La»  to  Sunoel  BOoy,  one 
OotSS.  blwkhons     £29    0    » 

The  action  was  brought  to  recover  the  sum  of  22L, 
the  value  of  a  hcate  belonging  to  the  pit.,  which  had 
its  leg  broken  in  the  night  time.  The  horse  had 
been  left  safe  and  sound  in  the  plt.'s  field  on  the- 
evening  of  the  26th  Oct.  last,  and  was  found  the 
following  morning  standing  there  on  three  legs,  the- 
fourth  having  been  broken,  as  was  alleged,  by  the- 
Idck  of  a  horse  of  the  deft. 

The  plaint  was  tried  before  a  jury,  and  it  ap~ 
peared  in  evidence  that  pit  and  deft,  occupied  two 
adjoining  farms,  and  that  an  occupation-road  ex- 
tended from  a  highway  through  the  deft.'s  farm,  of 
which  it  formed  pert,  into  the  pit's  fann,  where  it 
formed  part  of  pit's  farm,  and  it  terminated  some- 
two  or  three  fields'  length  within  the  farm.  That 
there  was  a  gate  aOnss  the  occupation-road  at  the 
piAnt  where  the  two  farms  adjoii^  which  belonged 
to  the  deft,  to  repair,  and  had  been  erected  by  the 
occupier  of  his  farm  immediately  preceding  him 
some  seven  or  eight  years  ago ;  and  that  being 
broken  in  two  pieces,  pit.  had  given  notice  to  deft., 
to  repair  it  about  three  weeks  before  the  occurrence 
whi^  gave  rise  to  the  action.  It  appeared  further 
that  the  def  t's  horses,  and  particularly  a  large  gr^ 
mare  of  his,  had  on  several  occasions  passed  through 
this  gate  along  the  pit's  portion  of  the  occupation- 
road,  and  thence  through  a  small  gateway  opening, 
from  the  occupation-road  into  a  meadow  field  of  the 

git.  called  the  Bye  Bank,  and  thence  through  a 
edge  into  another  field  of  the  pit,  called  the- 
Pasture,  being  the  field  in  which  the  pit's  horse  had. 
been  l^t  sound  and  well  on  the  evening  of  the  day 
in  question.  That  the  last-mentioned  gateway  was- 
a  small  one,  for  pit's  cows  to  entw  the  close  from 
the  occupation-road,  and  that  there  was  a  gate- 
raised  ag^nst  the  opening  and  stones  placed  against 
it  on  the  field  side  to  support  it,  but  that  if  a  horse 
pushed  his  breast  against  it  the  gate  would  fall 
down. 

It  further  appeared  that  on  the  night  before  the 
horse  was  found  lamed,  this  gate  had  been  fastened 
by  one  of  the  plt.'a  sons,  but  it  had  been  thrown 
down  and  recent  footmarks  of  a  horse  were  observed 
on  the  morning  of  the  26th  Oct.,  on  each  side  of  it, 
and  traced  into  the  field  where  the  pit's  horse  was- 
found  standing  on  three  legs  strong  marks  of 
horses  "  scuffling  "  where  observed,  and  patches  of 
black  and  of  grey  hair  were  found  at  the  same 
spot  corresponding  with  the  colour  of  the  pit's - 
horse,  which  was  black,  and  that  of  the  deft.'s  grey 
mare  on  the  morning  of  the  26th  Oct.  The  mar» 
was  found  to  be  damaged  so  much  that  she  was 
obliged  to  be  killed. 

The  deft.'s  mare  was  a  large  powerful  animal, 
seventeen  and  a-half  hands  high,  and  its  shoes  had. 
attached  to  them  large  strong  "caulkins,"  formed 
by  the  shoes  being  turned  down  at  the  heels.  The 
pit's  mare  was  about  fifteen  hands  high.  There- 
was  no  evidence  of  the  deft's  mare  being  a  vicious 
one.  No  evidence  was  given  on  part  of  the  deft, 
except  as  to  the  value  of  the  pit's  mare. 

A  letter  was  put  in,  dated  the  28th  Oct  1864, 
from  tiie  pit's  attorney  to  the  deft,  charging  the 
death  of  lus  horse  to  have  been  occasioned  by  a  kick. 
tiova  the  deft's  mare,  and  claiming  compensation, 
to  which  no  answer  had  been  returned.  On  the 
close  of  the  pit's  case  the  attorney  for  the  deft, 
submitted  that  there  was  no  evidence  to  go  before 
the  juiT,  and  directed  the  judge's  attention  to  the 
case  of  Cox  v.  Burbridge,  82  L.  J.  88,  C.  P.  The 
judge  decided  there  was  evidence  for  the  jury,  and 
that  it  was  not  necessary  for  the  pit.  to  prove  that 
the  grey  mare  of  the  deft  was  a  vidoos  animal ;. 
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th»t  there  wm  a  distinction  between  the  two  cases  ; 
that  it  might  not  be  in  the  ordinary  course  of 
nature  for  a  horse  to  kick  a  child,  but  that  it  was 
■ao  for  one  horse  to  kick  another,  particularly  a 
«tninge  one  when  they  met  in  a  field. 

The  judge  in  summing  up  to  the  jury  told  them 
that  the  case  depended  mainly  on  circumstantial 
-evideooe.  That  there  was  no  direct  evidence 
bringing  the  pit's  horse  in  contact  with  the  deft.'«, 
And  showing  titat  the  def  L's  mare  caused  the  injury, 
but  that  he  thought  tiiere  was  sufficient  eridence 
■for  them  to  take  the  case  into  consideration,  and  in 
the  exercise  of  their  judgment  to  consider  whether 
-sufficient  ground  of  complaint  had  been  made 
out  by  the  pit.  That  the  pit.  was  bound  to  furnish 
them  with  reasonable  evidence  from  which  they 
might  presume  that  the  def  t's  mare  was  the  cause 
'Vf  the  accident.  That  was  one  question,  but  in 
order  to  make  the  deft,  liable  supposing  that  liis 
iunse  had  done  the  mischief,  it  must  be  uown  that 
the  def  t.'s  mare  was  wiongiidl/  in  the  plt.'s  land. 
TThat  if  the  deft,  was  bound  to  repair  the  gate  it 
was  also  his  duty  to  keep  his  cattle  from  trespass- 
ing on  other  peapWt  land. 

Hie  main  point  for  consideration  was,  did  the  juiy 
think  the  ciicumstanoes  givien  in  evidoice  were  snf- 
flcient  to  satisfy  them  that  the  def  L's  mare  caused 
•the  death  of  plk's  horse?  if  so,  then  whether  the 
deft,  was  liable. 

The  question  had  arisen  whether  the  deft,  was 
Jiabla^  supposing  the  pit.  did  not  give  evidence  of 
notice  to  deft  Uiat  liis  mare  was  a  violent  animal. 
The  Ji^dge  said,  that  he  was  of  oinnion  that  had 
nothing  to  do  with  the  present  question.  He  added, 
4hat  if  def  t's  horse  got  into  the  pit's  field,  wiiether 
pit's  horse  be^ia  to  kick  first  or  not  did  not  affect 
the  question,  if  the  deft's  mare  was  a  trespasser. 
It  was  for  the  jury  to  consider,  first  of  all,  whether 
the  death  of  the  pit's  maie  was  caused  by  tha  deft's 
mare ;  secondly,  whether  deft's  mare  was  trespass- 
ing, and  then  the  amount  of  damages.  The  jury 
4onnd  a  verdict  for  the  pit ;  damages  14^ 

The  following  were  the  grounds  of  appeal : 

1.  That  there  was  no  evidence  to  support  Uie  claim 
Ol  the  pit 

2.  That  the  judge  of  the  said  court  was  wrong 
when,  at  the  end  of  the  case  for  the  pit,  he  deter- 
mined that  it  was  not  necessary  for  the  pit  to  prove 
4hat  the  grey  mare  of  the  deft  was  a  vicious 
-animal. 

8.  That  the  judge  of  the  said  court  was  wrong 
when,  at  the  end  of  the  case  of  the  pit,  he  deter- 
<mined  that  there  was  evidence  for  the  jury  in  sup- 
port of  the  case  of  the  pit,  if  the  pit  proved  that 
the  9>rey  mare  of  the  deft  had  committM  a  trespass 
hy  entering  the  fields  of  the  pit,  and  had,  whilst 
•committing  a  trespass,  kicked  the  mare  of  the  pit 

4.  That  the  judge  of  the  said  court  misdirected 
the  jury  at  the  trial,  when  he  said  that,  whether  the 
4^t.'s  mare  was  a  violent  animal  or  not,  he  was  of 
opinion  that  had  nothing  to  do  with  the  question; 
nor,  if  the  deft's  horse  got  into  pit's  fields,  whether 
pit's  horse  began  to  kick  first  or  not. 

MauU  for  the  app. — Assuming  that  the  app.'s 
,gTey  mare  did  trespass  into  the  req>.'s  field,  and 
■■tbete  kicked  his  mare,  yet  the  app.  is  not  liable, 
-unless  he  knew  his  mare  to  be  vicious.  In  the  case 
of  Oiw  V.  Burbridge,  82 L.  J.  89,  C.  P.,  where  ahorse 
strayed  on  to  a  highway  and  kicked  a  child,  the 
owner  was  held  not  to  be  liable,  as  it  was  not  shown 
that  the  owner  knew  his  horse  to  be  of  a  vicious 
.temper :  and  in  that  case  Williuns,  J.  says :  "  If  a 
.man's  cattle  or  i>oultry  stray  on  to  his  neighbour's 
land,  and  do  such  damage  there  as  tiiey  may  be 
from  their  nature  expected  to  do,  the  owner  is 
liable  for  it  The  question  therefore  is,  whethar 
the  injuiy  done  to  this  child  comes  within  this  rule. 


I  think  not  I  Uiink  that  we  must  sstnaie  that  tke 
injury  done  to  this  child  atose  from  the  kooe 
viciously  kicking  him  in  a  way  in  which  he  vonli 
not  do  if  he  nad  been  a  hone  of  ordistiy 
temper.  That  being  so,  the  pit.  cannot  nuintiii 
this  action,  because  it  is  not  shown  that  he  b«l 
ai^  previous  knowledge  that  tiie  hone  was  li^  t> 
this  infirmity  of  trmper."  And  Keating,  J.  m^i 
in  the  same  case  1  "It  must  be  taken  that  tb  act 
was  not  attributable  to  any  direct  act  of  the  pit, 
and  the  act  was  not  one  which  an  ordinsiy  mat, 
not  of  a  peculiarly  vicious  temper,  would  comidt. 
In  order  therefore  to  sustain  the  action,  it  moit  be 
shown  that  the  deft  knew  the  horse  had  committed 
or  was  likely  to  commit  such  an  act"  Hoe  tlie 
there  is  no  proof  that  tiie  t^p.  knew  that  the  mue 
was  vicious  and  in  the  habit  of  kicking  other  honei; 
consequently,  on  the  authority  of  that  case,  1  e» 
tend  he  is  not  liable. 

fforace  Smith,  for  the  resp.,  contended  that  it  m 
not  incumbent  on  the  part  of  the  resp.  to  pcove  Ibt 
the  app.  knew  his  mare  to  be  vicious ;  that  owing  t« 
the  app.  not  keeping  up  his  fences  properly  the 
mare  got  into  the  rcsp.'s  field  and  there  kicked  the 
more,  and  that  it  was  in  the  nature  of  hofiet  vheo 
they  accidentally  got  amongst  strange  horeei  m> 
field  to  kick  at  each  other.  'The  cause  of  the  dui>{e 
was  the  fences  not  being  kept  in  proper  orfct, 
and  such  cause  was  not  too  remote.    He  dted 

Starr  v.  Roolct^,  1  Sal.  331 ; 

Po«M  V.  SaUOmi,  2Y.lt  3.  891 ; 

Booth  V.  WUion,  1  a  ft  Aid.  69 ; 

Anon.  1  Vent  S64. 

Bai^  C.  J. — ^In  this  case  I  am  of  opinion  Aat  & 
judgment  should  be  for  the  i«sp.  The  seties  ii 
in  substance  eitlier  trespass  for  entering  thepltii 
close  and  doing  damage  by  killing  his  horse,  or  ilia 
case  Ux  letting  down  the  fences,  by  reason  of  whiA 
the  deft's  horse  got  out  of  his  field  into  theplt.'i  Md 
killed  the  horse.  If  pleadings  had  been  adnteda 
extenso  one  of  these  forms  would  have  been  adcftid, 
but  the  action  being  brought  in  the  County  Owrt, 
the  plaint  says,  "  one  bay  horse,  22i ;"  still,  the  rn- 
dence  shows  what  the  pit.  meant,  and  what  the 
County  Court  judge  had  in  his  mind  vhea  he 
summed  up  as  he  did.  The  evidence  was  that  the 
grey  mare  got  tlirough  the  ^te  and  passed  intote 
pit's  close  where  his  black  mare  wa^  and  that  tb? 
must  have  had  a  contest,  and  that  in  thstcesM 
the  deft's  mare  kicked  the  pit's.  Kow,  it  vai  c» 
tended  at  the  trial,  on  behdf  of  the  deft,  that  he 
was  not  liable  unless  the  pit  proved  that  the  iei 
knew  that  his  mare  was  vicious  ;  and  the  cue 
of  Cox  V.  Burhridge  and  other  cases  were  cited  » 
show  that  where  damage  was  done  by  a  tasK 
animal  its  owner  was  not  liable,  unless  it  was  sho" 
that  the  owner  knew  it  to  be  ferocious  or  vidoBi 
I  am,  however,  of  opinion  that  it  was  not  Ae  dit; 
of  the  judge  to  li^  down  that  the  deft  wai  not 
liable  unless  it  was  shown  he  knew  his  msie  to  k 
vicious.  In  my  judgment  the  point  upon  whid  « 
dedsion  is  against  him  is,  that  this  is  an  actiM  > 
trespass  for  which  he  is  liable,  the  onlyqneMB 
being  as  to  the  remoteness  of  damage.  He  ii  o^ 
tainly  liable  for  some  damage,  as  it  is  clear  thatu 
mare  kicked  the  pit's ;  and  I  do  not  think  that  * 
damage  is  too  remote.  It  is  not  shown  tint* 
mare  was  known  to  be  vicious,  but  then  the  tajsiT 
might  not  have  arisen  from  vice.  These  hiflo 
which  were  strange  to  each  other  might  hate  W 
begun  to  play  and  subsequently  quanellei  1*» 
main  objection  therefore  raised  at  thetnalhw 
disposed  of,  as  to  the  other  points  there  is  il>«"l» 
evidence  that  it  was  the  deft's  horae  who  w  tie 
injmy. 

Bn^  J-r— I  am  of  th«  «*aie  ei^iuon.  la  <*" 
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of  tills  kind  we  miut  caiefnU)'  loan  the  effect  of  the 
jo^ment.  and  aee  upon  what  complaint  tlie  a|)peal 
is  giDOOded.  Now  the  complaint  is,  that  it  was 
essential  that  the  judge  should  have  toiA  the  jury 
that  it  oi^t  to  be  proved  that  the  owner  of  the 
hone  knew  it  to  tw  Vicious ;  but  I  do  not  think  so. 
TUs  grey  mare  had  heavy  shoes  on,  and  there  were 
nsarlu  on  the  other  mare  Mow  might  not  such  an 
animal  as  tliis  hare  prodooed  such  an  injury  as 
complained  of,  and  would  not  this  injury  be  the 
paoximate  consequence  of  the  deft.'s  neglect  in 
not  keeping  up  his  fences  ?  I  oonoeiTe  that  it 
would,  and  that  it  ia  sufficient  to  say  that  this  injury 
was  the  proximate  consequence  of  the  neglect. 

KsAxne  and  M.  Swtb,  JJ.  concurred. 

Jttdtfmentforre^. 


CnEtOWN  OASES  BESEBVKD. 

Btpocttd  by  J.  Tanmoii,  Btq.,  Banit«er.«*-I«w 

Saixirdag,  April  29,  1865. 

(Before  Eble,  C.  J^  Chakkell,  B.,  BLACKBimN, 
Melloh  and  Smixo,  JJ.) 

Rbo.  t.  Patmck  Jotcs. 

Forgtry—'Umta-takutg  for  poj/mtnt  of  montif—Gua' 
ra»le»-2i  ^  25  VkU  c  98,*  (.  23. 

A  guarttntet  given  on  die  appmnbmM  of  an  agent  to 
an  atsurance  company  against  lom,  ^.  bi/  negligence 
or  ditlumesty  of  the  agent,  ii  an  undartaktng  far  pea/' 
ment  of  moneg  within  24  ^  85  Viet.  e.  i^  s.  S^ 
and  tie  agent  may  be  conxfieted  of  fhrf^ng,  ffc  mci 
a  document  under  the  above  lection. 

Case  leserred  for  the  opinion  of  this  court  at  the 
Manchester  Spring  Assizes  1865. 

Patrick  Joyce  was  tried  before  me  while  sitting 
as  Commissioner  of  Assize  at  Manchester,  in  March 
1865,  upon  an  indictment  which  charged  him  with 
forging,  and  also  with  uttering  a  certain  under- 
taking for  the  payment  of  money. 

The  prisoner  was  desirous  of  being  appointed  the 
agent  of  an  insurance  society  called  tlie  British 
Prudential  Assurance  Company,  and  forwarded  to 
th^oflSMrs  of  the  company  an  triplication  for  such 
appointment,  duly  signed  upon  a  printed  form,  and 
also  deUrered  to  such  officers  (according  to  the  rule 
and  practice  of  the  compan^)  a  document  pur- 
porting to  be  signed  by  Christopher  McConviU,  as 
surety,  and  attested  by  Jno.  Xoonan. 

The  document  in  qaestion  was  a  innted  form, 
filled  up  with  writing  in  the  blanks,  and  was  in 
the  words  and  figures  following : 

To  tbt  Dlractora  of  the  Brlttih  PradenUsl  Anaranoe 
■        Compuiy. 

3i,  Lndgate-hill,  London,  &0. 
'  In  consideration  of  your  appelntlog  Ur,  Pstrlck  Joyce,  of  8, 
Bockly-Mraet,  PendlMon,  ta  ag<tnt  for  yonr  company,  I  do 
hereby  puumntee  yon  sgidniit  any  loas,  coett,  -chaive*,  AT  ex- 
pcnasH  wkatfver  irUth  joa  msy  iMOr  by  reMon  of  Us 
aolpaUe  nMligence  or  dishonea^  in  saoh  situation,  to  the 
extent  ot  Xk  ateriiiig;  and  I  do  hereby  nndert&ke  that  this 
aaarantee  ahan  be  U foree  aoionig'ae  tbe  Mid  Wr.  P.  JafveU 
m  yonr  empiofmen^  and  in  wiuitaver  w|iaeii7.  be  may  be 
•naa^^ed ;  and  yon  are  qoUe  at  liben?  to  al<et  and  vary  his 
doaes  and  emolnroents  from  Ume  to  time  4rithoat  giving  ma 
notice.  (SIsnatdn)       Cmnnoriw*  Mc^>!<viu, 

(Addreta)       07,  Usadel^trae^  Pandleton. 
(Witness  Jom  Nooiux. 

Dated  thla  Mth  day  ol  July  18M. 

Upon  Uie  belief  of  the  genuinenesa  ot  this 
document,,  the  prisoner  obtained  (he  app«nt«Miit. 

It  was  snbd^uently  diseovered  not  to  haw  been 
aigncd  by  or.  under  the  autkoeity  of  C.  MoConvill, 
<M  attested  hgr  J.  Noooao. 

■  It  Was  objected  on  behalf  of  the  prisoner,  at  the 
trial  bcfivu  tuc,  that  the  douument  in  quustion  was 


not  an  uadertalung  within  the  statute  24  )k  25  Vict.. 
c.  98,  8.  23. 

I  left  the  case  to  the  jury,  who  convicted  the- 
prisoner  under  the  count  charging  him  with  uttering. 

I  admitted  him  to  bail  until  the  ensuing  assizes^ 
then  to  appear  and  receive  judgment,  if  the  Court 
for  the  Consideration  of  Crown  Cases  Roserred. 
should,  upon  bearing  die  present  case,  determine- 
that  die  document  above  set  forth  be  an  under- 
taking for  the  payment  of  m&ney  within  the 
meaning  of  the  statute  aforesaid.  If  tite  court  be- 
of  opinion  that  the  document  be  not  within  the- 
statnte,  the  conviction  is  to  be  quashed. 

W.  M.  HnfDKAXCii. 

HoBcertoi  the  prosecution. — ^The  conviction  was- 
right.  The  question  is,  whether  this  guarantee  ia. 
"an  undertaking  for  the  payment  of  money'*' 
within  the  24  &  25  Vict.  c.  98,  s.  23.  Tlie  under- 
taking to  the  assurance  company  is  to  pay  money 
to  the  extent  of  201.  on  a  contingency.  [Mellmr,  J^ 
— The  document  is  not  necessarily  an  undertaldng 
for  the  payment  of  money.  There  is  no  under- 
taking to  pay  anything  if  the  agent  performs  his 
duty.  ^iTU,  J. — The  primary  object  of  the  in- 
strument is  not  the  payment  of  money.  Black.- 
BCBX,  J. — The  object  is  rather  to  indemnify  the 
employer  against  loss,  with  a  limit  as  to  the  extent.] 
There  are  two  decided  cases  upon  the  1  Will.  4,  c.  66^ 
s.  3,  which  contained  a  similar  enactment  to  the 
one  in  question,  where  analogous  documents  were 
held  be  "  undertakings  for  the  payment  of  money ."*" 
In  Sex  T.  Reed,  2  Moo.  C.  C.  02  :  s.  c.  8  C.  &  P.  024^ 
the  forging  an  instrument  whereby  the  alleged 
maker  promised  to  pay  lOOi^  to  W.  S.  or  order,  or 
such  other  sum  not  exceeding  lOOl  as  W.  B.  might 
incur  by  reason  of  his  becoming  siirety  for  J.  R.  to 
the  sheriff,  was  held  a  forging  of  an  unidertaking  for 
the  payment  of  money.  iVnd  in  Beg.  v.  Stone,  2  Car.. 
&  K.  364,  a  guarantee  for  the  payment  of  goods  sold 
and  delivered  to  B.  P.  in  the  wi^y  of  trade  to  tho 
extent  of  10/.,  tho  maker's  name  to  which  was  forged, 
was  held  to  be  an  undertaking  for  the  payment  oi 
money  within  the  1  Will.  4,  c.  66,  s.  3. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Bblb,  C.  J. — The  undertaking  in  this  case  is  a 
promise  to  pay  money  on  tlie  contingency  in  th» 
case  if  the  party  specified  in  it  fails  in  his  duty  t«> 
his  employer.  The  cases  cited  are  in  point,  that  a 
documeat  for  the  payment  of  money  on  a  eon-, 
tlngclicy  is  an  undertalcing  for  the  payment  of  the 
money.  There  is  no  distinction  between  those  casea 
and  tibe  present. 

The  other  Judges  concurred. 

Conviction  affirmed. 


Reo.  v.  Dakt. 

Mantbmghter — Turning  a  vicioia  animal  on  to  a  comma* 
— Culpable  negligence. 

Aorom  a  eaimnon  teas  an  u^fenced  and  t^pen  foot- 
path,  wkidi  the  public  have  a  right  to  use.  A  com~ 
moner  hnoicingiy  turned  a  vicious  horse  on  to  iha 
common  to  dqiasture.  The  haree  kicked  a  child  and 
caused  its  death,  the  child  being  at  the  time  so  near 
the  boundary  that  the  jury  coul4  not  say  whether  it 
was  on  the  footpath  or  beyond  it,  but  found  the  owner 
'  guilty  <if  culpable  negUgtnce  and  convicted  him  of 
manslaiyhter : 

Held,  that  the  cenvaslian  mas  right. 

Case  reserved  for  the'  opinion  of  this  Court  by 
Smith,  J. 
Tho  prisoDor  was  tried  before  me  at  the  Spcins 
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j&Mizes  for  Cambridge  1866,  for  feloniously  killing 
and  slBying  Mary  Ajon  Fapworth. 

The  deceased  was  a  child  about  eight  years  old, 
and  was  killed  by  a  kick  from  a  horse  belonging  to 
the  prisoner. 

The  prisoner  is  an  innkeeper,  and  also  keeps 
horses  to  draw  canal  boats.  The  horse  which  had 
caused  the  death  of  the  child  had  been  in  the  posses- 
sion of  the  prisoner  about  four  years.  There  was 
'  evidence  that  it  \^a8  a  veiy  vicious  and  dangerous 
animal ;  that  it  had  kicked  and  injured  severiu  per- 
.'sons ;  that  some  of  these  instances  had  been  brought 
to  the  knowledge  of  the  prisoner;  and  that  he  other- 
wise knew  the  propensities  of  the  horse. 

There  is  a  large  common  adjoining  the  town  of 
-Cambridge,  between  Jesus  College  and  the  river, 
called  Midsummer-common,  on  which  the  late- 
inyers  of  the  borough  of  Cambridge  were  accus- 
*tomed  to  depasture  their  horses.  Through  this 
common  there  are  defined  public  footpaths  a  yard 
wide  or  more,  kept  and  gravelled  by  the  municipal 
coriMration  of  Cambridge.  Two  of  these  paths  con- 
verge about  twelve  yards  from  a  bridge  over  the 
river,  and  from  the  point  where  they  meet,  form  a 
broad  pathway  to  the  river,  but  the  boundaries  of 
the  public  footpath  from  the  said  point  to  the  river 
are  ul-defined.  The  paths  are  all  unf  enced  and  open 
-to  the  rest  of  the  common.  It  was  proved  that  the 
public  have  •  right  to  use  these  footpaths,  but  it  was 
not  proved  that  the  public  had  a  right  to  traverse 
the  other  parts  of  the  common  although  they  often 
did  traverse  it.  The  prisoner  claimed  a  right  as  a 
ratepayer  of  the  borough  of  Cambridge  to  turn  out 
his  horses  to  depasture  on  this  common,  and  it  was 
not  disputed  by  the  counsel  for  the  prosecution  that 
he  had  this  rignt.  In  pursuance  of  this  right  the 
jnisoner  had  frequently  turned  out  this  vicious 
horse  with  others  on  the  common.  It  appeared  that 
the  deceased  with  some  other  children  was  on  tiie 
common,  and  when  she  was  either  on  or  very  near 
to  the  broad  pathway  above  described,  the  vicious 
Jiorse  of  the  prisoner,  which  had  been  turned  out 
loose  on  the  common  by  him,  and  which  was  then 
on  the  common  near  the  broad  path,  kicked  at  the 
■deceased  with  his  heels,  struck  her  on  the  head  and 
killed  her.  It  became  a  question  on  the  evidence 
-whether  the  deceased  at  t£e  time  she  was  so  killed 
-was  on  the  footpath  or  b^ond  it. 

I  left  to  the  jury  the  question  whether  tlie  death 
'Of  the  child  was  occasioned  by  the  culpable  n^li- 
cenoe  of  the  prisoner,  and  I  told  them  they  might 
and  culpable  negligence  if  the  evidence  satisfied 
-them  that  the  horse  was  so  vicious  and  aocostomed 
to  kick  mankind  as  to  be  dangerous,  and  that  the 
vrisoner  knew  that  it  was  so,  and  with  that  know- 
ledge turned  it  out  loose  on  the  common,  through 
which  to  his  knowledge  there  were  open  ud 
nnlnclosed  paths,  on  which  the  public  had  a  right 
to  pass  and  were  accustomed  to  be.  I  also  as&d 
the  jury  to  find  as  a  separate  question,  wheUier  the 
deceased,  at  the  time  sne  was  kicked  by  the  horse, 
was  on  the  footpath  or  beyond  it. 

The  jury  found  the  prisoner  guilty  of  having 
caused  the  death  of  the  child  by  his  cmpable  negli- 
gence but  answered  the  last  question  by  sayLig 
'.tiiat  ue  evidence  did  not  satisfy  them  one  way  or 
the  other  whether  the  child  at  the  time  she  was 
Ucked  was  on  the  pathway  or  beyond  it 

A  verdict  of  guilty  was  then  entered,  and  I  passed 
judgment  upon  the  prisoner,  but  respited  the  execu- 
tion of  it,  and  discharged  the  prisoner  on  recog- 
nisances to  surrender  himself  in  execution,  reserving 
for  the  Court  of  Criminal  Appeal  the  effect  of  the 
-failure  of  the  jury  to  find  one  way  or  the  other  on 
the  separate  question  I  put  to  them,  and  the 
materially  of  the  fact  involved  in  that  question. 

MOMTAOTIB  SmRH. 


Nagbr   for  the  prisoner. — The  oonvictioa    «aa 
wrong.    It  must  be  taken,  for  the  purpose  ol  Ike 
argument,  that  the  child  was  off  tiie  public  foot- 
path, and  had  no  light  to  be  where  she  was ;  and 
that  being  so,  this  case  is  similar  to  a  man  patting 
avidous  horse  into  his  own  close  andaperaoo  striping 
off  the  footway  through  it  would  be  a  treqasaer, 
and  the  owner  of  the  horse  could  not  be  gxaltj  «C 
manslaughter  if  the  hone  kicked  him  whue  oB  tlw 
path  and  killed  him.    It  is  true  that  there  wa*  a 
well-defined  footway  over  tiie  ctmimon,  but  the  pri- 
soner had  a  right  to  put  his  horse  cm  the  oommoi 
to  graze.    The  accident  arose  from  the  path  not 
being  fenced  off,  but  it  was  tine  duty  of  the  coipaia- 
tion,  and  not  of  the  prisoner,  to  fence,  they  being 
the  owners  of  the  sdL    [Smiih,  3. — The  priaoaer 
knew  that   the  paths   wero  not  fenced  when  ha 
turned  the  horse  on  to  the  conmon.  Bi.ackbusx,  /. 
— ^The  negligence  imputed  is,  the  turning  a  vidoas 
horse  into  a  place  where  people  came  to  for  rccjca- 
tion  and  exercise,  and  where  it  was  reasonably  to 
be  expected  children  might  come.]    Against  thit 
it  may  be  said  that  there  was  negligence  on  the  port 
of  the  child's  parents  to  allow  it  to  be  in  such  • 
place  where  there  were  many  horses,  nune  or  lesa 
vicious.    Suppose  a  public  footoath  in  a  tMd,  and 
the  owner  digs  a  gravel-pit,  which,    in  oooiae  of 
time,  gets  full  of  water,  and  a  peraon  stn^  bam 
the  footpath  and  is  drowned  in  the  i^t,  omild  the 
owner  be   indicted  for  manslaughter  f    [Blacx- 
BUSN,  J. — ^A  person's  duty  irtio  turns  a  viciovi 
animal  on  to  a  comm(ni,is  to  clogit,  or  do  acmetiiiag 
which  shall  be  some  kind  (rf  protection  totfaepoblic. 
SiOTB,  J. — There  was  abundant  evidence  that  the 
paths  across  the  common  were  dedicated  to  the 
public,  and  that  the  public  had  a  right  to  go  tibere.] 
The  right  of  the  public  is  limited  to  the  nae  of  the 
paths,  and  they  are  not  justified  in  going  off  then 
on  to  the  common.   rCHANim.u  B.— It  is  found  thst 
the  death  was  caused  by  the  culpable  negligenoe  oC 
the  prisoner ;  that  amounts  to  a  verdict  of  guflty, 
and  the  only  point  is  whether  the  effect  of  thtf 
finding  is  got  rid  of  by  the  inability  of  the  juty  to 
say  whethw  thediild  was  on  the  ps^woy  orbeyood 
it  at  the  time  die  was  kicked.]    It  must  now  be 
taken  that  the  child  was  off  the  pathway,  and  if  so 
she  contributed  to  the  acddent  by  her  own  n^gfi- 
gence.    Htf  kllob,  J.— In  Seg.  v.  StnadaB,  8  C.  &  K. 
230,  the  fact  of  contribntoty  ne^igence  on  the  port 
of  the  deceased  was  held  to  be  no  excuse  in  the 
survivor.     Blackbdkx,  J. — The  same  was  held  ia 
the  recent  case  where  two  persons  agreed  to  euumit 
suidde,  and  the  survivor  was  held  to  be  guilty  tt 
murder  as  an  accessory.]     Here  the  diild  wa*  a 
trespasser,  and    while  so  she  was  killed  by  tiM 
horse.     [An  interlocutory  diacoaaion  took  place 
between  the  Bench  and  counsel  a*  to  some  leeea* 
dvil  decisions  on  this  subject : 

Banm  v.  Ward,J  0.  B.  414 : 

Bardeattk  v.   Ooulk  TeribMn  SaHecrn   Ctmrnm/, 
28  L.  J,  189  Ex. J  4  L.  T.  BmiK.  8.707; 

BommUY.  £h^A,io.K, V. a,  7SL 
In  Bcprnei  v.  Ward  the  owner  of  land  abutting  oa  a 
public  hi^way,  built  a  house  thereon,  and  excavatsd 
an  area  in  front  of  it,  and  left  it  open  adidning  Oe 
highway.  A  person  walking  almig  wiui  ocdUaiT 
care  fell  down  the  area  and  was  kiUed,  and  it  waa 
held  that  the  owner  was  liable  to  aa  action  uadst 
Lord  Campbell's  Act  In  fibnueS  v.  Sinftk  tiM 
owner  of  waste  land  in  which  there  was  a  qnany, 
left  unguarded  and  unfenced  atni^ts,  was  held  not 
liable  to  an  action  for  personal  iigniy  earned  t«  a 
passenger  over  the  waste.  Hie  waste  was  opsa  tft 
the  puUic,  and  the  quany  was  near  to  and  bueesa 
two  hij^ways.  lliat  case  came  before  the  oooit  oa 
demurrer  to  the  decloratioo,  and  was  ilislliignlshiJ 
from  Bona  v.  Ward  on  the  ground  tiiat  theaBega- 
tions  in  the  declaration  did  not  diow  that  leaviag  tha 
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quany  as  it  was  amounted  to  a  public  nninuice.  In 
HardaMk  Y.  The  South  Yorkahin  Railway,  it  wa<  held 
that  the  owner  or  occnpier  of  land  alongwhich  there  is 
a  right  of  way  leaTing  unprotected  an  excaration  or 
leserroir  of  water  is  not  liable  for  the  injury  or  death 
of  a  person  falling  into  it  in  the  dark  in  consequence 
of  hU  straying  out  of  the  way  by  mistake.  And 
in  JBifJa  t.  The  South  Torlahin  Bmboaji,  32  L.  J. 
26^  Q.  B.,  the  marginal  note  of  the  case  is  this ; 
"  The  def  ts.  were  possessed  of  a  canal,  and  the  land 
between  it  and  a  sluice  :  an  ancient  public  footpath 
pasacd  through  the  land  close  to  the  sluice ;  there 
was  a  towing-path  nine  feet  wide  by  the  side  of  the 
canal,  andan  intervening  spaceof  twelve  feet  of  grass 
between  the  towing-path  and  the  footpath.  By  the 
pennission  of  the  defts.  the  intervening  space  had 
been  lately  used  for  carting,  and  ruts  bavuig  been 
caused  the  whole  space  between  the  sluice  and  the 
canal  had  been  covered  with  cinders,  and  thus  all 
distinction  between  the  path  and  the  rest  of  the 
land  had  been  obUterated.  A  person  using  the  path 
at  night  missed  his  way,  and  fell  into  the  canal  and 
was  drowned.  Held,  that  the  canal  was  not  so  near 
the  footpath  as  to  be  adjoining  to  it,  so  as  to  throw 
npon  the  defts.  the  duty  of  f encing^the  canal  off,  and 
wat  the  other  facts  did  not  render  the  deft, 
liable  for  the  accident.'^ 

JfarlAjf,  for  the  prosecution,  was  not  called  npon  to 
Wgue. 

£bi.x,  C.  J. — I  am  of  opinion  that  this  conviction 
should  be  a£Brmed.  The  deft,  turned  npon  a 
common  where  there  was  a  public  footway  a  very 
dangerous  animal,  knowing  what  its  propensities 
were,  and  it  is  found  by  the  jury  that  the  deft, 
waa  gnil^  of  culpable  neghgence  in  so  doing, 
and  the  cteath  of  the  child  was  caused  by  the 
culpable  negligence  of  the  deft  That  under 
-«rdinar^  circumstances  would  be  suflkient  to  sustain 
a  conviction  for  numslang^ter ;  but  the  point  con- 
tended for  l^  Mr.  Naylor  is  the  fact  that  the  child 
was  not  on  the  footway  at  the  time  when  she  was 
locked,  and  her  death  thereby  caused,  and  the  jury 
were  unable  to  say  whether  she  was  on  the  footway 
«r  beyond  at  the  time.  For  the  purpose  of  the 
Judgment  I  assume  that  the  child  was  not  on  the 

rittaway,  but  very  near  it  In  point  of  reason, 
think  that  the  deft  ought  to  be  held  responsible  in 
thia  case,  and  that  it  is  not  a  ground  for  the  acquittal 
of  the  deft  that  the  diild  had  strayed  off  the  path- 
■my.  In  Bternet  v.  Ward  the  Court  said  :  "It  ap- 
.peara  to  u^  after  much  consideration,  that  the  deft 
in  having  made  the  excavation  was  guilty  of  a  pnblic 
nnisance,  even  though  the  danger  consisted  in  the 
lidt  of  accidentally  deviating  from  the  road,  for  the 
danger  thus  created  may  reasonably  deter  prudent 
persons  from  using  the  way,  and  thus  the  full  enjoy- 
ment of  it  by  the  public  is  in  effect  as  mndi 
impeded  as  in  the  case  of  an  ordinary  nuisance  to 
the  Uj^way."  Then  the  cause  of  death  was  not  on 
tbe  highway,  and  a  person  going  along  the  highway 
-would  not  have  fallen  into  the  pit  Ttie  principle  of 
that  case  extends  to  a  case  like  this,  where  a  child 
walking  on  a  public  highway  accidentally  deviated 
into  the  neighbouring  Und,  and  met  with  her  death 
from  the  Idck  of  a  vicious  horse  close  to  the 
public  way.  I  differ  from  Mr.  Naylor's  con- 
tention tha^  the  corporation  are  under  an  obliga- 
tion to  fence  tiie  common  from  the  footpaths.  The 
pnblic  take  a  highway  on  the  terms  on  which  it  is 
granted  to  them  by  the  grantor,  and  as  between 
Siem  and  the  grantor  must  use  the  way  subject  to 
its  risks ;  but  Uie  public  are  entitled  to  use  the  way 
without  being  subject  to  dangers  like  that  in  the 
ptreeent  caae.  It  was  injurious  to  persons  nsing 
.the  pathway  in  question  to  turn  on  to  the  common 
-a  Ticioas  animal  of  this  kind.    Hie  judgment  is 


confined  to  the  fact  of  the  child  being  near  to  the 
road  at  the  time,  and  that  having  accidentally 
strayed  from  the  pathway,  but  being  very  near  i^ 
her  death  was  caused  by  the  culpable  negligence  of 
the  deft  I  do  not  wish  to  sanction  the  notion  that 
because  a  person  may  not  be  civilly  liable  for  an  act 
of  negligence  he  is  therefore  not  criminally  liable. 
It  is  not  necessary  to  discuss  that  proposition  now, 
but  I  do  not  accede  to  it  On  these  grounds  I  think 
the  conviction  must  be  affirmed. 

CHAmffiLL,  B.— I  also  think  the  conviction  should 
be  affirmed.  If  I  required  any  authority  to  support 
that  conviction,  I  think  that  Uie  principle  laid  down 
in  Barnes  v.  Ward  it  sufficiently  proximate.  I  how- 
ever entertain  no  doubt  that  the  taming  a  horse  on 
to  a  common  across  which  there  is  a  public  pathway 
with  a  knowledge  of  its  vicious  propensities,  is  an 
unlawful  act,  and  exposes  the  person  doing  it  to  the 
chai^  of  culpable  negligence.  The  case  seems  to  me 
to  be  reduced  to  this  point :  was  the  judge  bound  to 
tell  the  jury  that  they  could  not  convict  unless  they 
were  able  to  say  in  the  affirmative  that  the  child 
was  on  the  footpath  7  I  think  he  was  not  bound  to 
do  that 

Blackbubk,  J. — ^I  am  of  the  same  opinion. 
Bamee  v.  Ward  decides  that  the  making  an 
excavation  for  an  area  near  to  a  footway,  and 
leaving  it  open,  if  it  make  the  footway  dangerous, 
is  a  public  nuisance.  That  principle  ^^lies  to  thia 
case.  It  is  not  necessary  to  say  whether  a  convic- 
tion could  be  sustained  where  a  person  strays  off 
the  pathway  far  on  to  the  common. 

Mellob,  J. — ^The  piindple  of  Bame*  v.  Ward 
applies  to  this  case.  It  may  be  that  there  is  a  dis- 
tmction  between  the  case  of  a  dangerous  pit  on  land 
across  which  there  is  a  public  way,  and  putting  a 
vicious  animal  into  a  ^ace  where  it  may  reasonably 
be  expected  that  people  will  not  confine  themselves 
to  the  way  across  it 

M.  Smttb,  J.— I  reserved  the  point  because  I  recol- 
lected HounaeB  ▼.  Smgth ;  but  that  does  not  govern 
the  present  case.  In  that  case  the  act  of  negUgenoe 
chai^^  was  the  omission  to  fence  a  pit  at  some 
distance  from  the  road— a  very  different  act  to  that 
charged  here. 

Comnction  affirmed. 


SXOHEQTTXB  OHAXBER. 

Bsportcd  by  Loxuet  Siotb,  Eaq.,  Birrlft<r-«t.Iiaw. 

EBROR  FROK  THE  COKKOir  PL&18. 

Monday,  F«b.  6, 1866. 

DoooRT  V.  Cattbbxs. 

G<ming—Aa  fur  the  Sufpremon  of  Betting  Bouam 
(16  j- 17  Ffct  c  119)— '« Bouee,  room,  office  or  other 
ptace." 

7^  defi.,  a  betting  tmnt  and  boohnaJcer,  was  in  the 
habit  of$tanding  aiuRr  a  tree  in  Hyde-park  and  ther* 
making  bets  on  hone-races  and  receiving  dqMsitt. 
The  pk.  having  made  a  bet  with  him,  and  paid  hi* 
depottt,  brought  an  action  for  its  return  under  sect.  5 
of  the  Act  for  the  Suj^pression  of  Betting  Houses 
(16  j- 17  Vtct.  c.  119). 

Held  (reuening  the  decision  of  the  C.  P.),  that  the 
gromd  xmdemeath  a  tree  in  Byde-park  was  not  a 
"Diaoe"  teithin  the  meaning  of  sect.  I  of  the  Act,  and 
therefore  that  sect.  B  did  not  entitk  the  ph.  to  reoaver 
bade  the  dqaosit. 

This  was  an  fs«»i  from  the  decision  of  the  C.  F. 
making  absolute  a  rule  to  enter  a  verdict  for  tbe  pit. 
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for  the  amount  claimed  by  him,  on  the  ground  that 
he  waa  entitled  to  recoTer  the  same  under  sect.  5  of 
the  Act  for  the  Suppression  of  Betting  Houses  (16 
&17  Vict.c.  U9> 

The  circumstances  of  the  case  and  the  judgment 
of  the  court  are  reported  ante,  p.  164. 

The  question  upon  which  the  decision  of  the 
court  turned  was,  whether  or  not  the  neighbourhood 
of  a  tree  in  Hyde-park,  tmder  which  the  deft  was 
in  the  habit  of  standing  for  the  purpose  of  making 
bets  and  taking  ileposits,  was  a  "place"  within  the 
meaning  of  sect.  1  of  the  same  Act,  which  enacts 
that  "  n«i  house,  office,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  keeper  thereof,  or  any  person  using  the 
same,  or  any  per.ion  procured  or  employed  by,  or 
acting  for  or  on  behuf  of,  such  owner,  occupier, 
keeper,  or  person  using  the  same,  or  of  any  person 
having  the  care  or  management,  or  in  anyway  con- 
ducting the  business  thereof,  betting  with  persons 
resorting  thereto,"  &c. 

The  Court  of  C.  P.  decided  that  it  was  such  a 
'Iplace,"  and  against  this  decision  the  deft.  q)pealed. 

Bamt,  Serjt.  (Baker  Greene  with  him)  was  for  the 
pit.— The  word  "place"  must  be  restricted  to  a  place 
^asdem  generit  with  "hous^  office,  room."  As  an 
open  space  under  a  tree,  it  could  not  be  said  to  haTe 
an  owner  or  occupier.  [Braicwell,  B. — ^If  it  Is  » 
''place"  within  the  meaning  of  setit.  1,  it  must  be  a 
common  gaming-house  under  sect.  2.] 

Yeatmaa  for  the  deft. — Sect.  6  is  not  restricted  to 
cases  to  which  sect.  4  applies,  but  is  applicable  to 
deposits  paid  anywhere.  It  is  not  essential  that  the 
place  shcnild  hare  an  owner  or  occnpier. 

Pollock,  C.B.— We  are  all  of  opinion  that  the 
judgment  of  the  Court  of  C.  P.  must  be  reversed. 
The  judgments'given  there  proceed  on  the  ground 
that  the  hcus  in  quo  may  be  a  "  place  "  within  the 
meaning  of  the  statute.  I  so  far  agree  with  that  as 
to  think  that  its  b«ing  an  open  place  without  any 
'.'  house,  office,  or  room,"  would  not  ^one  prerent  it 
from  being  a  "  place  "  within  the  statute  j  but  I 
tliink  that  it  must  be  a  place  capable  of  havmg  an 
owner  or  occupier,  which  was  not  the  case  here. 

Crompton,  J. — ^I  am  of  the  same  opinion.  The 
preamble  of  the  statute  refers  to  the  owners  and 
occupiers  of  betting-honses  and  persons  acting  on 
their  behalf.  And  in  sect.  5  the  words  "such 
I>er8on  "  ^efcr  to  "  wy  penon  being  ihe  owner  or 
occupier  of  any  house,  office,  room,  or  place"  in 
sect.  4.  The  deft,  could  not  come  withm  such  a 
description. 

Bbauwell,  J.. — ^I  am  wUlipg  that  this  judgment 
should  be  reversed,  but  am  unwilling  to  reverse  it 
on  the  ground  that  a  person  to  come  within  sects.  4 
aod  5  of  the  statute  must  be  an  owner  or  occupier 
of  the  place  or  a  person  acting  on  behalf  of  the  owner. 
The  Act  was  intended  to  put  down  ascertained 
places  of  resort.  I  think  that  the  place  here  was  not 
capable  of  being  a  place  within  the  meaning  of  the 
statute. 

CBAinrsLL,  B.  and  Blackburn,  J.  concurred  for 
tile  reasons  given  by  Pollock,  C.B. 

Mkllor,  J.  and  Fioon,  B,  concurred  for  the 
reason  given  by  Bramwell,  B. 

Judgment  reverted. 

Attorney  for  the  pit,  T.  Johruon. 

Attorney  for  the  deft,  W.  Venn, 


COVS.T    OF    AB0HE8. 

(OANTIBBBUBT) 

Baportcd  by  Dt:  SwASST,  of  Doetao'-oaiimgnt. 

Weihie$di^,  Mag  8,  1865. 
Barxxs  v.  Orakt. 

Church-rate — Occupation  of  properly — Ar»e»dmaL 

6.  wai  aitetMtd  m  rttpact  of  five  laaraU  prtftniiL 
£^  hit  pergonal  annctrt  he  admitlea  hit  oeaipatim  if 
four,  but  deiaed  that  he  had  ever  aeaipitd  at  jiftk. 

The  court  aBowed  the  churchwarden  mting  to  meti  Ai 
Ubelby  itrikiry  out  the  asieument  of  Or  rt^if 
hu  latt-menttoned  property,  it  appearijig  that  Oe 
churchwarden  wa»  led  into  the  nuttake  ijf  theprecim 
conduct  of  G.  hinaelf. 

Cotte  of  the  cmmndment  to  be  paid  bf  the  dtnt- 
toardau 

Hub  was  also  a  church-rate  case.  Frsmoseof 
the  exhibits  annexed  to  the  libel  it  sppeifeil 
that  James  Brighton  Grant,  the  deft,  was  bmmI 
on  five  separate  pn^rties,  the  total  rateable  nlas 
of  which  was  64t,  It.  6</.,  and  the  total  sinomt  of 
rate  demanded  thereon  was  U  X  7x.  6}<f.,  the  Isii  of  tk» 
five  was  described  as  "  Land,  Dennington's  Tnuteo,' 
itssepwstet»teableralne  was7^  andtheanMal<f 
rate  in  respect  thereof  was  4«.  IdL  In  his  pemad 
answers  the  deft,  admitted  the  occnpatioa  of  the  foor 
properties  first  mentioned,  but  denied  that  he  did  it 
the  time  the  pretended  rate  was  made  bold  of 
occupy  any  other  messuage,  tenement,  dwdlii|- 
house,  land,  or  premises  in  the  said  parish.  The 
eighth  article  of  the  allegation  brought  in  oo  the 
deft's  behalf  was  to  the  same  effect 

On  inquiry  it  seemed  doubtful  whether  bit  legil 
occupancy  could  be  established,  but  the  dima- 
stances  in  which  he  had  been  assessed  in  reelect  cf 
such  property  were  stated  in  an  affidavit  made  I7 
Charles  Barnes,  the  churchwarden  suing,  to  the  effect 
that  in  1856  Grant  applied  to  the  overseen  of  the 
poor  that  the  assessment  in  respect  (rf  the  nid  Imd 
might  be  altered  by  substituting  his  name  in  the 
place  of  that  of  John  Grant  his  father,  iriio  had 
before  that  been  assessed  in  respect  Utaxd ;  thit 
such  alteration  was  then  made,  and  the  deft  m 
accordingly  assessed  in  respect  of  the  said  land  for 
the  poor-rate  made  in  Nov.  1856 ;  that  he  paid  sack 
rate  and  had  since  been  assessed  in  his  on  wm 
in  respect  of  such  land  for  both  poor-rstca  aid 
church-rates  without  objection,  save  that  he 
objected  to  and  refused  to  pay  the  chorch-n» 
made  in  the  year  1862,  and  also  that  of  the  I3th 
June  1863,  the  latter  being  the  subject  of  the 
present  suit;  that  when  summoned  before  t» 
magistrates  in  April  1864  the  deft,  madeaennl 
objections  to  the  validity  of  the  rate,  but  did  w* 
deny  his  occu^ialioil  of  me  land. 

On  this  affidavit,  Dr.  Deane,  Q.C.  (Dr.  Sail 
with  him)  moved  the  court  for  leave  to  ameml  w 
libel  by  striking  out  so  much  of  the  asran^ 
against  Grant  The  is.  Id.,  though  a  odosm^ 
able  proportion  of  the  If.  17s.  6}<£,  will  nowv 
turn  out  to  be  immaterial  on  the  wbote  ok- 
The  case  of  Bawet  and  Vicat  t.  Afl&tt;  ?  CW 
473,  seems  a  direct  authority  for  disortifiiiwiit  w* 
proceedings  for  part  of  the  sum  ori^nally  *i*'^ 
upon  the  deft.  There  the  churchwardens  «en  W 
into  the  mistake  by  the  difficulty  of  00DSt(ti)ac< 
local  Act  of  Parliament,  here  by  the  eoodnct  <f  P* 
deft,  himself. 

Dr.  Trittram  (jClarkton  with  him>— Hw  iffSeJr 
tion  is  open  to  the  objection  mentiOMd,  that  twMM 
has  no  power  to  amei^  a  church-^ate.  Havinfl^ 
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moned  Mr.  Grant  before  the  magistrates  for  a  sum 
oerfauD,  and  brought  this  auit  for  the  same  amount, 
the  chnrchwardea  cannot  now  rary  it ;  at  all  erenti 
it  is  too  late  now.  In  the  case  cited  the  question 
arose  on  the  adntission  of  the  libeL 

Dr.  LusanrsTOx. — ^I  am  of  opinion  that  it  is 
within  the  power  and  competence  of  the  court  to 
make  any  alteration  in  the  pleadings  up  to  the 
bearing  ot  the  cause.  It  is  said  that,  if  the  court 
accedes  to  this  motion,  it  would  do  what  it  is  clear 
it  ha*  no  power  to  do,  namely,  amend  the  rate ; 
bat  I  am  of  <^nion  that  it  is  in  the  power  of  the 
churchwarden  to  sue  for  pert  and  not  for  the  whole 
amount  originally  assessed  on  the  party,  on  reason- 
able cause  diown.  Now,  on  the  affldarit  before  the 
court,  wliich  is  uncontradicted,  it  appears  that 
the  diurdiwarden  was  absolutely  led  into  the 
mistake  by  the  previous  conduct  of  the  deft.  The 
alteration  must  t>e  made.  As  to  costs,  I  think  no 
additional  costs  should  be  thrown  on  the  deft.  The 
additional  costs  caused  by  the  mistake  and  neces- 
sary amendments  must  be  paid  by  the  church- 
wanlen. 

Afoort  and  Cwrra/,  proctors  for  the  churchwarden. 

CrMss  for  the  deft 


iiarA  25  and  iloji  3, 186i>. 

(Before  the  Right  Hon.  Stepheh  Lcsuimoxok, 
D.CX.,  Dean.) 

Edwaxds  unt  Makx  v.  Hattom  (on  admission  of 
an  allegation). 

Churth-raU—Inequalittf — iHJvrtf  to  defi. 

The  Omrt  wiB  not  refect  an  aUegation  averring  tn- 
equoKtf  of  auetimetU,  lAovgh  the  de/l.'s  property  is 
one  of  now  alleged  to  be  tmder-astested,  and  the 
aOegation  contains  no  averment  that  the  deft,  ts 
aggrieved  by  (^  ineqiuditif,for  it  might  turn  out  that 
he  it  called  tpon  toptmmore  than  he  tcouU  if  ail  the 
pnpertiei  in  the  parish  were/airb/  assessed. 

Clttoy,  whether  the  court  would  ultimatelg  pronounce 
against  a  rate  on  the  ground  of  inequality,  unless  the 
dtfl.  succeeded  in  showing  that  he  was  hiiiuelf  injured 
by  the  inequality. 

This  was  a  suit  for  subtraction  of  church-rate, 
brought  by  the  chnrcfawardens  of  the  parish  of 
Mattishall,  in  Norfolk,  against  Jonathan  Hatton,  a 
fanner,  of  that  parish. 

The  libel  was  in  the  usual  form. 

The  third  article  of  the  allegation,  brought  in  on 
t>cbalf  of  the  deft.,  pleaded : 

That  ontaln  lands  and  other  propertlea  menttoaed  In  and 
laseased  to  the  pretended  rate  in  qoestion  In  this  oaiue  are  let 
;o  the  oocnplers  thereof  at  annual  sonu  greatly  exceeding  the 
imonnu  or  aiinu  set  down  In  the  aueasment  to  the  said  pr»- 
«iuled  rate  as  the  rental  or  annoal  value  thereof  respectlTely : 
ind  that  the  entries  thereof  under  the  head  "Bental  or  annual 
^mla»  ot  property  "  are  generally  and  throughoat  grossly  In- 
locorate,  and  entirely  dupropoitionata  to  me  real  rental  or 
zunuU  ralue  of  the  properties  against  which  the  same  are 
ilooml  respectlTely,  and  that  the  amoonta  at  which  the  pro- 
lertiea  are  asaeaaed  therein  as  the  rateable  value  under  the 
lOad  "Amount  at  which  property  is  assessed,"  are  less  than 
lae  sums  at  which  the  same  would  reasonably  let  after  deducK 
a^  an  usual  tenants*  rates,  and  less  tithe  commutation  rent- 
tmAtfea,  and  the  annual  casta  of  repairs,  insurance,  and  other 
dienaes  necessary  to  maintain  them  in  a  state  to  command 
xch  rent,  and  In  particular  : 

Tacn  followed  109  instances  of  particular  properties, 
ac  45th  of  which  stated : 

fXliat  the  farm  In  Norwich-road,  In  the  occupation  of  Jona- 
flkS  Hatton,  which  Is  numbered  127  In  the  said  rate,  and  Is 
^-•^cssed  at  tne  sum  of  80/.  Ia,  Is  of  the  annual  rateable  value 
1011.  Ua,  which  is  the  sum  at  whleh  It  Is  assessed  in  the 
r  WW  valuatton  hereinafter  pleaded  and  referred  to. 

Ilie  4th  article  and  paragraph  annexed  set  forth 
ivHona  properties  said  to  be  assessed  on  the  rack 

[Mao.  Cas.— Yol.  m.] 


rental,  or  at  sums  exceeding  the  rack  rentaL    Of' 
these  thirty-seven  instances  were  specified. 

The  allegation  contained  no  averment  that  the 
deft,  or  others  was  or  were  injured  by  the  alleged 
inequality  of  assessment. 

The  admission  of  the  allegation  was  oppoaed  by 

Dr.  Swabes)  (with  him  the  Qfteen's  Advocate  (Sir 
R.  J.  Phillimore). — On  the  face  of  the  allegation  it 
appears  that  the  deft,  is  under-rated,  and  there  is  no 
averment  that  he  suffers  any  grievance  by  the  alleged 
inequality  of  assessment,  which  is  the  chief  point 
made  by  the  allegation  in  opposition  to  this  rate. 
This  is  the  first  case,  as  far  as  is  known,  in  which 
any  party  has  opposied  payment  of  a  church-iste 
because  he  is  calf^  upon  to  pay  too  little.  From 
Lambert  and  Simpson  v.  [Veall,  i  Hagg.  91,  to  Sill 
and  Bailof  v.  Haskew,  U  L.  T.  Rep.  N.  S.  253,  every 
deft,  who  has  opposed  a  rate  on  the  ground  of  in- 
equality of  assessment  has  attempted  to  make  out 
that  he  was  injured  by  being  overcharged.  In 
White  and  Jackson  v.  Beard,  2  Curt.  600,  the  Court 
said:  "The  meaning  of  an  unequal  rate  is  this: 
that  some  party  or  other  has  a  right  to  complain  that 
under  the  rate,  the  payment  of  which  is  demanded 
of  him,  he  is  made  to  pay  more  than  be  ought 
to  pay  under  a  just  assessment"  If,  in  some 
of  the  more  recent  cases,  as  in  AtteiAorough  v. 
Kemp,  5  L.  T.  Rep.  N.  S.  67,  and  the  St.  Neat's 
case,  the  court  has  used  language  apparently 
varying  from  this  position,  it  must  be  remembered 
that  in  those  very  cases  the  def  t.'s  ground  was  that 
he  was  called  upon  to  pay  more  tlutn  he  ought  to 
pay. 

Dr.  Deane,  Q.  C.  and  Dr.  Tristram  contra. — The 
cases  last  cited  show  that  the  court  must  consider 
the  fairness  and  equality  of  the  rate  generally  with- 
out reference  to  the  deft's  particular  assessment ; 
an  unequal,  i.e.  an  illegal,  rate  cannot  be  enforce 
by  the  law  against  any  one ;  and  in  this  case,  for 
aught  that  appears,  the  deft  may  be  called  upon  to 
pay  more  thnn  he  would  on  a  fair  assessment  of  the 
whole  parish,  though  he  is  one  of  those  whose  pro- 
perty 18  under-assMsed. 

Cur.  adv.  vult. 

May  8. — ^Dr.  Ldsbikotoic  ddivered  the  following 
judgment. — This  is  a  cause  of  church-rate  brought  by 
the  churchwardens  of  Mattishall  against  Jonathm 
Hatton,  a  parishioner.  The  libel  is  in  the  ordinary 
form,  and  a  very  long  allegation  has  been  given  in 
on  the  part  of  Mr.  Hatton.  That  allegation  statea 
very  many  instances  in  which,  as  alleged,  the 
rate  is  unequal  and  unjust;  instances  where  the 
various  properties  have  been  nndnly  assessed  either 
at  too  high  or  too  low  a  rate.  Butthepeculiarityinthls 
allegation  is,  that  in  the  forty-fifth  paragraph  of  the 
tliird  article,  as  regards  Hatton,  the  party  proceeded 
against,  it  is  ple«led  that  he  is  assessed  to  the 
church-rate  at  a  value  much  less  than  he  ought  in 
fairness  to  be  assessed.  I  say  this  is  a  peculiarity ; 
to  the  best  of  my  knowledge  and  belief  no  simiUr 
averment  is  to  be  found  in  any  of  the  preceding 
church-rate  cases.  The  churchwardens  oppose  the 
allegation,  and  they  contend  that  on  Mr.  Uatton's 
own  showing  he  is  not  aggrieved  by  the  church-rate. 
The  answer  to  that  argument  is,  that  it  matters  not 
whether  he  personally  is  aggrieved  or  not,  if  the 
church-rate  is  shown  to  be  unequal,  and  therefore 
cannot  be  enforced.  And  it  is  further  said  that  the 
court  adopted  and  acquiesced  in  this  argument  in 
former  church-rate  cases.  Now  here  I  must  observe 
that  I  verily  believe,  whatever  might  have  fallen 
from  the  court  in  preceding  cases,  that  nothing 
ever  was  said  or  was  properly  applicable  to  such  a 
case  as  this,  namely  a  case  where  the  deft,  himself 
alleged  that  he  was  rated  below  the  real  value  of  his 
property.  Indeed,  such  a  oaae  not  having  actually 
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oocnrred,  observationa  would  be  pertinent  only  to  a 
•nppositious  case.  In  tbe  St.  NeoU  case,  howeyer, 
the  Court  did  say  that  it  must  not  be  supposed  that 
in  the  mode  of  considering  the  question  the  court 
could  look  only  to  the  amount  of  rate  for  which 
a  party  may  be  sued,  or  how  little  such  an  individual 
may  be  personally  affected.  I  must  see  how  such 
an  objection  affects  the  rate  itself,  not  an  individual 
ratepayer.  If  the  rate  is  proved  to  be  itself  erroneous 
in  mode  of  rating,  that  is  to  say,  some  properties 
diarged  too  much  and  some  too  little,  and  that  to  a 
Mrious  extent,  the  probability  is  that  the  party  pro- 
ceeded against  is  not  fairly  assessed  to  the  rate  in 
question,  though  this  result  may  not  be  at  first 
n)parent ;  but  if,  when  the  case  came  on  forbearing,  it 
•noold  clearly  appear  that,  though  the  assessment  of 
rate  were  erroneous,  the  party  proceeded  against  was 
not  aggrieved,  the  court  has  never  said  that  it  would  in 
Us  imlividual  case  pronounce  against  the  rate ;  that 
ia  a  question  still  left  open.  So  in  this  particular 
case,  the  court  will  not  before  the  hearing  decide 
whether  the  party  proceeded  against  is  aggrieved  or 
not ;  it  is  most  probable  that  he  is,  but  that  con- 
clusion must  depend  upon  a  review  of  all  the  facts. 
Until  that  review  is  made  the  court  cannot  safely 
My  that,  because  an  individual  is  not  charged  to  the 
full  amount  of  a  ftix  valuation,  therefore  he  is  not 
charged  excessively,  for  it  is  manifest  that  others 
may  be  so  much  undercharged  as  to  make  the  rate 
unjust  and  unequal  towards  him.  Under  these  cir- 
cumstances I  do  not  think  I  should  be  justified  in 
rejecting  the  allegation. 

Moort  and  Curreg,  proctors  for  the  churchwardens. 

Croite  tot  the  def  L 


HOUSE    OF    ZX>ItI>S. 

Bipsrtsd  lir  Juos  Patcbkw,  Bu..  of  tiM  Middle  TWaple, 
Banlster-at-uiw. 

Hondas,  f«'>-  27,  I86S. 

OiOKSOH  V,  The  Qdbex. 

Exdte — Spirit  Ucatce — Grocer — Statute — Implied 
r^)«cJ — Taxabk  words — Construetion. 

The  statute  6  Geo.  4,  c.  81,  imposed  a  hipher  duty  on 
Uceacts  (o  retail  ^irits  obtaintd  by  ^int  grocers  in 
Ireland,  and  a  lower  duty  on  other  persons,  the  ^irit 
grocers  being  defined  as  those  who  do  not  sell  spirits  in 
a  greater  quantity  at  one  time  than  two  quarts  to  be 
consumedon  thepremises.  A  later  Act,  6^7  WilL  4, 
c  88,  f.  8,  enactfd  that  no  spirit  grocer  shouid  obtain 
a  lieenee  to  seO  on  the  primites  other  than  a  lioenee 
to  retail  spirits  in  quantities  not  less  at  one  time  than 
onepint,  tad  to  be  consumed  ebewhere  than  on  the 
premises,  and  no  other  Uceace  shatt  be  granted  to 
grocers: 

Held  (affirming  the  judgment  of  the  Ex.  Ch.),  that  the 
latter  slcUute  did  not  impKeAy  retool  the  higher  duty 
apjMeaHe  to  spirit  grocers,  but  that  the  two  statutes 
were  eonqMxtible,  the  one  fixing  the  maxinaan,  and  the 
other  the  minimum,  of  Me  qucmtity  to  be  sold  at  one 
time  ;  and  the  two  descrmtions  of  rettrietUms  did  not 
necessarily  imply  two  different  descriptions  of  persons. 

This  was  a  suggestion  of  error  in  a  judgment  of 
the  Ex.  Ch.  The  pit.  in  error  was  a  suppUant  in  a 
petition  of  right,  claiming  to  recover  back  a  sum  of 
16s.  6^  as  alleged  excess  on  duty  claimed  by  the 
Crown,  for  a  licence  to  retail  spirits  in  Ireland. 

The  Act  6  Geo.  4,  c.  81,  imposed  certain  duties 
on  all  persons  licensed  to  retail  spirits  in  Ireland, 
all  licences  being  divided  into  two  classes:  one 
bang  the  spirit  grocer's  licence,  authorising  the  per- 
son Uoensed  to  retail  spirits  in  quantities  not  exceed- 
ins  two  quarts,  and  to  be  consumed  elsewhere  than 
premises ;  tbe  other  being  all  other  licences 


to  retail  spirits.  The  6  Geo.  4,  c.  81,  m  its  Jul 
section,  fixes  a  general  rate  of  duty  to  he  piid 
throughout  the  United  Kingdom  on  lioeooet  to 
retail  spirits.  That  duty  is  regulated  by  tbe  nlae 
of  the  house  in  which  the  retailer  resides.  The 
suppliant  resided  in  a  house  valued  at  36^  t-jesr, 
and  the  duty  properly  payable  by  him,  acoordiog  to 
the  scale  ^>pUcable  to  retailers  of  spirits  under  the 
lower  licence,  waa  2L  is.  Id,  and  no  more.  Tlie 
words  imposing  the  du^  on  retailers  vl  ijinti 
throughout  the  United  Kingdom  are  as  folknri: 
"  Every  retailer  of  spirits  (except  retailers  of  quid 
in  Ireland  after  mentioned)."  The  words  of  tin 
exception  immediately  foUow  in  the  same  dute, 
and  are  as  follows :  "  Every  retailer  of  spiriU  ia 
Ireland  being  duly  licensed  to  trade,  vend  and  rU 
coffee,  tea,  cocoa-nuts,  chocolate^  or  pepper,  and  dm 
selling  spirits  in  any  greater  quantity  at  one  tine 
than  two  quarts ;  or  any  spirits  to  be  oonramed  in 
the  bouse  or  premises  of  such  retailer." 

The  licence  mentioned  in  this  exception  ii  ex- 
plained in  the  4th  section,  which  enacts  that 

All  persons  who  shall  be  duly  lloonaed  under  Ihk  Ad  u 
deal  in  or  sell  coffee,  tea,  coooa^ate,  choooUu,  or  fit*- 
■hftU  be  deemed  grooera,  within  the  memntng  of  tb«  leiinl 
Uw*  of  excise  in  force  in  Ireland  at  and  inunedtalalj  befcn 
the  jMusing  of  this  Act,  and  shall  be  entitled  to  i>lu  ou  ita 
licence  hereinbefore  nwntloned  to  retail  apMla  In  aiiT  (puiin 
not  exceeding  two  qnarts  at  any  one  time  to  be  coaaoM 
elsewhere  than  in  the  honae  or  on  the  pramiief  of  Hck 
retailer— subject  neTcrtheleaa  to  all  and  every  the  tegaluia 
oontained  in  the  said  lawB,  orany  of  tbein,lnr<speeto(froee< 
retailing  spirits,  except  so  far  as  any  of  them  are  reptikd  tr 
alteredby  this  Act 

Although  this  section  entitled  the  Irish  grocer  to 
this  special  licence  without  any  other  qualilcaligt 
than  that  which  he  derived  from  his  b^ng  lioesied 
to  sell  groceries,  there  was  nothing  in  tiie  Act  to 
prohibit  him  obtaining  the  ordinary  pnblicw'i 
licence  by  going  before  the  magistrates  and  oMsis- 
ing  the  licence  to  sell  beer,  in  accordance  villi  tk 
18th  and  14th  sections  of  the  Act.  In  this  csie  te 
was  included  in  the  general  dass  of  retsilenof 
spirits,  receiving  an  unrestricted  lioenee  qw 
paying  the  lower  rate  of  duty. 

So  long  as  these  licences  were  issued  to  givcertii 
the  terms  of  this  Act,  no  question  arose  ai  to  the 
duty  payable.  If  the  grocer  held  a  beer  liceoce  isd 
applied  for  a  publican's  licence,  he  paid  oo  tlat 
licence  the  lower  duty.  If  he  applied  for  the  iped^ 
licence  mentioned  in  the  4th  section,  he  was  chupd 
with  the  higher  rate  of  duty,  and  this  matter  cos- 
tinned  up  to  the  year  1886.  In  that  year  tbe  riatnle 
6  &  7  Will.  4,  c.  88,  made  a  change  in  respect  o<  te 
retail  licence  obtainable  by  grocers. 

The  8rd  section  of  this  Act  waa  aa  follows: 

And  be  it  fnrther  enacted  dist  (torn  and  after  the  |)«i«°< 
this  Act,  no  pereoo  fa>  Ireland  who  shall  be  duly  UeeoMlam 
any  Act  or  Acta  for  granting  excise  UoeDCes  to  deal  In  or  a 
coffee,  tea,  ooooa-nnta,  chocolate,  or  pepper,  nor  any  ptnca 
deemed  a  grocer  within  the  meaning  of  uie  lava  of  eK^J* 
force  in  Ireland  at  or  Immediately  before  the  paariito"** 
Act,  Shan  be  entitled  to  take  oat  any  licence  to  retaU  mina  totw 
house  or  on  tbe  premises  of  snch  retaOer  or  in  any  hossstt* 
any  premises  wluiln  one  qnarler  of  a  mile  of  the  hooaeoriinnK' 
of  such  retailer,  other  than  a  Ucenee  to  retail  ulrlts  in  sot  M> 
than  one  pint  at  one  time,  and  to  be  cansnmrd  elsewkosBiB 
in  the  house  or  premises  of  such  retailer.  And  it  e^molr 
enacted  that  "  any  licence  to  retail  spirits  in  any  oOttmanB 
granted  after  the  passing  of  this  Act  to  any  sack  grcv  ' 
person  so  licensed  aa  aforesaid  shoold  be  noU  and  nki  u  u 
mtenta  and  potpoees  whatever." 

On  the  passing  of  the  hitter  Act  (6  &  7  WiH  <. 
c.  88)  doubts  arose  whether  that  Act  imfliedlf 
repealed  tiie  higher  duty  imposed  on  spirit  gncen 
by  the  previous  Act,  6  Geo.  4,  c  81.  In  1841  tM 
suppliant  brought  an  action  to  try  the  question,  iih 
the  Irish  Ex.  Ch.  decided,  by  a  majority  of  ax  K 
four,  in  his  favour :  {Dickson  v.  Pipe,  7  Ir.  L.  Be^ 
74.)  In  1845  the  latter  Act  was  repealed  by  tbs 
8  &  9  Vict.  c.  64,  whereupon  the  Irish  spirit  gtw» 
demanded  back  the  excess  of  duty  wfaidi  the;  1>» 
paid  while  the  Act  of  C  &  7  WiU.  4,  c.  88,  wsi  it 
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force.  The  exciae  authorities  having  refased  to 
tefaod  the  sums,  the  present  petition  of  right  was 
*led.  The  Court  of  Q.  B.,  without  hearing  argu- 
ancnt,  followed  the  judgment  of  the  Irish  Ex.  Ch., 
and  gave  judgment  for  the  suppliant.  The  English 
£z.  Ch.,  in  error,  unanimously  reversed  the  judg- 
ment of  the  Q.  B.,  whereupon  the  present  suggestion 
'4tf  error  was  made. 

It.  Bull,  Q.C.,  for  the  pit  in  error,  contended  that 
■Hie  Ex.  Ch.  was  wrong,  and  the  Irish  Ex.  Ch.  right 
in  construing  the  Act ;  that  the  Act  of  6  &  7  Will.  4 
C  88,  having  taken  away  the  higher  duty  on  the 
licence  imposed  by  6  Gea  4,  c.  81,  that  duty  could 
not  be  transfened  by  implication  to  a  new  and 
different  licence  created  by  the  latter  Act ;  that  at 
«U  events,  inasmuch  as  there  was  a  doubt,  a  tax  was 
aiot  to  be  imposed  by  implication. 

The  AUonim- General  (Palmer),  the  Solicitor 
Genera/ (Collier)  and  C.  Hutton,  for  the  resp.,  con- 
tended that  there  was  nothing  inconsistent  between 
the  two  statutes.  The  first  merely  imposed  a 
4Daaximum  on  the  saleable  quantity,  while  the  Utter 
-statute  impoaed  a  minimum  restriction. 

Tie  Lord  Crancelix>b. — My  Lords,  the  qnes- 
4on  which  has  beep  argued  before  your  Lordships 
at  considerable,  but  by  no  means  unnecessary, 
length,  is  one  of  great  nicety,  and  reqnu^ng  much 
<ciire  and  discrimination  in  language.  The  point  for 
jronr  Lordships  to  decide  in  reality  is,  whether  the 
licence  gruited  to  the  suppliant  was  properly 
«hareeable  with  a  duty  of  SL  Ot.  l^d.  or  with  a  duty 
ol  2lit,  lOdl,  and  this  depends  upon  the  question 
whether  the  suppliant  was  a  retailer  of  spirits 
irithin  the  description  contained  in  the  schedule 
afipended  to  the  2nd  section  of  the  6  Geo.  4,  c.  81,  or 
irhether  he  was  within  the  exception  contained  in 
tfiat  clause,  viz.,  within  the  words  "except  retailers 
«f  spirits  in  Ireland  after  mentioned."  If  the  sup- 
plunt  comes  within  the  description  of  retailers  of 
'•pirits  in  Ireland  after  mentioned,  then  he  is  properly 
-dargeable  with  the  larger  duty;  but  if  he  no 
longer  answers  that  description,  then  he  is  caught 
(if  I  may  use  the  phrase)  only  by  the  general  enact- 
ment which  is  applicable  to  all  retailers  of  spirits. 
The  words  of  the  exception — that  is,  the  descrip- 
tion of  those  retailers  of  spirits  who  are  after 
mentioned — speak  of  the  retailers  of  spirits  in  Ire- 
land who  have  obtained  grocers'  licences,  and  are 
ttot  selUng  spirits  in  any  greater  quantity  at  one 
time  than  two  quarts,  or  any  spirits  to  be  consumed 
in  the  house  or  on  the  premises  of  such  retailers. 
The  argument  on  behalf  of  the  app.  is,  that  that 
is  a  special  and  definite  description  of  the  then 
'grocer  who  was  licensed  to  retail  spirits,  and  that 
that  qiecific  form  of  licence  has  been  subsequently 
Stereo.  So  that,  if  you  hold  the  duty  here  imposed 
to  attach  to  the  licensed  individual  who  has  received 
the  specific  form  of  licence  here  described,  then,  if 
it  turns  out  that  that  specific  form  of  licence  has 
been  altered,  the  contention  is,  that  as  the  licence 
is  different,  the  person  bearing  it  becomes  different ; 
lor  if  it  be  imposed  on  the  person  who  has  roceirsd 
Bcenoe  A,  the  argument  is,  that  it  is  not  applicable 
to  the  penon  who  has  received  licence  B.  Now,  un- 
doubtedly, we  must  not  lose  sight  of  that  great  nile  in 
'the  construction  of  fiscal  laws,  that  they  are  not  to 
"be  extended  by  any  laboured  construction,  bnt  that 
70a  most  adhere  to  the  strict  rule  of  interpretation ; 
and  if  a  person  who  is  subjected  to  a  duty  in  a 
particular  character,  or  by  virtue  of  a  particular 
description,  no  longer  fills  that  character  or  answers 
that  description,  the  duty  no  longer  attaches  upon 
Um  and  cannot  be  levied.  The  ai^^ument  which  has 
been  most  ingeniously  and  elaborately  conducted  on 
behalf  of  the  deft,  has  been  this :  first  of  all  it  has 


been  said  by  the  app.,  that  the  licence  which  is  here 
intended  to  be  referred  to — I  mean  by  the  words  I 
have  already  read,  describing  the  excepted  retailers 
— ^js  the  licence  which  is  described  in  the  4th  section 
of  the  same  statute.  That  was  a  licence  to  be 
granted  to  grocers  giving  them  power  to  retail 
spirits  in  any  quanti^  not  exceeding  two  quarts  at 
any  one  time  to  be  consumed  elsewhere  than  in  the 
house  or  on  the  premises  of  the  retailer.  The 
licence,  according  to  this  rule,  if  it  be  granted, 
would  be  a  licence  with  the  maximum  of  the 
quantity  to  be  sold,  but  without  the  mention 
of  any  minimum.  It  appears  from  a  variety  of 
statutes  to  hare  been  the  earnest  desire  of  the 
Legislature,  in  a  way  which  the  Legislature 
sometimes  adopts  under  the  notion  that  an  Act 
of  Parliament  can  render  people  moral  or  temperate, 
it  seems  to  have  been  the  earnest  desire  of  the  Legis- 
lature to  impose  every  possible  difficulty  upon  the 
grocers  retailing  spirits  in  small  quantities.  Hits 
particular  object  seems  not  to  have  been  quite 
effected  by  the  statute  I  am  now  adverting  to,  for  it 
failed  to  fix  anything  like  a  minimum  quantity.  It 
imposed  a  maximum,  but  it  left  the  grocer  restrained 
from  selling  more  than  two  quarts  at  liberty  to 
retail  spirits  in  small  quantities.  This  point  appears 
to  have  attracted  the  attention  of  the  Legislature, 
and  in  a  subsequent  statute,  the  6th  and  7th  of 
Will.  4,  and  by  the  3rd  section  of  that  statute,  it  ii 
enacted  in  substance,  that  after  the  passing  of  the 
Act  no  grocer(I  am  substituting  the  word  grocer  for 
the  larger  description  which  is  there  given)  shall  be 
entitled  to  take  out  any  licence  to  retail  spirits  in 
the  house  or  on  the  premises  of  such  retailer,  or  in 
any  house  or  any  premises  within  one  quarter  of  a 
mile  of  the  house  or  premises  of  such  retailer  other 
than  a  licence  to  retail  spirits  in  quantities  not  lees 
than  one  pint,  and  to  be  consumed  elsewhere  than 
in  the  house  or  on  the  premises  of  the  retailer.  The 
former  licence  restrained  the  grocer  from  selling 
more  than  two  quarts,  but  there  was  the  same 
restriction  with  regard  to  the  house  and  premises 
where  the  spirits  sold  were  to  he  consumed,  viz., 
the  quantity  was  not  to  be  consumed  in  the 
house  or  on  the  premises  of  the  retailer.  In  this 
subsequent  section  the  Legislature  says :  "  Vou  shall 
not  sell  less  than  one  pint,  and  you  shall  not  sell 
even  a  pint  to  be  consumed  in  the  house  or  on  the 
premises  of  the  retailer."  It  expressly  enacts  that 
the  pint  sold  is  to  be  consumed  elsewhere.  Now 
the  argument  on  the  part  of  Mr. 'Butt  has  been,  that 
this  addition  jnade  to  the  licence  makes  it  a 
different  licence,  and  that  the  grocer  who  is  sub- 
jected to  the  restrictions  contained  in  this  addition 
become  in  reality,  quoad  the  selling  of  spirits,  a  dif- 
ferent person  from  the  person  described  in  the 
6  Geo.  4,  and  that  he  no  longer  answers  the  descrip- 
tion which  alone  is  taxed,  viz.,  of  the  grocer  the 
retailer  of  spirits  not  selling  si>irits  in  any  greater 
quantity  at  one  time  than  two  quarts.  It  is  diffi- 
cult so  to  express  the  matter  as  to  convey  to  your 
Lordships'  mkids  with  anything  like  precision  this 
nice  and  subtle  distinction.  It  all  turns  upon  this 
inquiry :  Is  the  limitation  of  the  maximum  of  the 
quantity  to  be  sold  repealed  exiN«ssly  or  by  impli- 
cation by  the  enactment  which  I  have  read  out  of 
the  Srd  section  of  the  6  &  7  Will.  4?  Because,  if  the 
whole  limitation  as  to  the  maximum  be  thereby 
repealed,  then,  my  Lords,  I  think  you  will  admit 
that  the  individual  licensed  under  the  Srd  section 
of  the  6  &  7  WilL  4  has  different  powers  and  autho- 
rities by  bis  licence  than  those  which  are  contained 
in  the  former  licence,  and  if  he  becomes  by  virtue 
of  this  subsequent  statute  a  grocer  at  liberty  to  sell 
any  quantity  of  spirits,  then  he  would  no  longer 
answer  the  description  of  a  grocer  not  selling,  that 
is,  not  being  at  liberty  to  sell,  any  greater  quantity 
than  two  quarts.  But,  my  Lords,  I  bare  laliourcd 
Digitized  by  VJIVJVJV  It 


892 


HAQISTBATES'  0ASE9. 


H.  OF  L.] 


D1CK8OK  V.  Tbb  QcEBir. 


[H.  OF  L 


in  vain  to  find  any  reason  for  holding  that  these 
two  enactments  are  not  perfectly  compatible  the  one 
-with  the  other.  I  have  also  labouml  in  vain  to 
And  any  reason  for  holding  that  when  you  have  added 
to  the  licence  it  can  no  longer  be  regarded  as 
answering  the  description  of  a  grocer  not  selling, 
that  is,  not  being  licensed  to  sell,  any  greater  quantity 
than  two  quarts.  It  all  turns  upon  this,  whether 
the  two  sections  may  not  be  most  consistently  and 
correctly  reconciled  by  taking  the  one  as  fixing  the 
maximum,  and  taking  the  other  as  superadding  the 
minimum.  If  the  superaddition  of  minimum  ma- 
terially affected  the  description  contained  in  the 
taxing  clause,  and  rendered  it  no  longer  applicable 
to  the  person,  then  the  taxing  clause  could  net  be 
acted  upon ;  but  if  the  superaddition  of  the  mini- 
mum leaves  the  licensee  still  retaining  the  character- 
istics which  enable  him  to  answer  and  exactly  to 
satisfy  the  description  contained  in  the  taxing 
clause,  then  no  rule  of  construction  would  require 
your  Lordships  to  hold  that  the  two  sections  are  in 
any  way  inconsistent.  You  could  not  hold  that  the 
former  section  was  in  any  mi^ner  affected  or 
repealed  by  the  latter.  That  is  the  conclusion  at 
which  I  have,  with  some  difficulty,  been  able  to 
arrive,  and  to  which  I  invite  the  assent  of  your 
Lordships.  In  this  view  the  thing  becomes  reason- 
ably clear  and  consistent.  The  Legislature  had 
imposed  •  maximum,  but  it  had  not  imposed  a 
minimum.  It  apprehended  that  much  danger  might 
arise  from  the  retailing  spirits  by  grocers  in  small 
quantities,  and  therefore  it  added  a  minimum  to 
take  away  or  to  obviate  that  danger.  But  when  it 
added  the  minimum  it  did  not  say  that  the  licence 
should  be  altered ;  it  did  not  enlarge  the  capacity 
of  the  licensee  with  regard  to  quantity,  and  I  think 
that  the  licensee  still  remains  at  liberty  to  sell  no 
greaterquantityatonetime  than  two  quarts,  although 
he  was  subjected  to  the  further  restriction,  that  of 
hcing  disabled  to  retail  spirits  in  glasses,  and  was 
obli^d  to  sell  a  quantity  not  less  than  one  pint, 
and  that  to  be  taken  away  from  the  premises  for 
consumption.  It  was  contended  by  Mr.  Butt  that 
the  construction  of  the  statute  would  be  affected 
greatly  by  a  consideration  of  the  fact  of  the  practice. 
He  has  told  your  Lordships  that  a  practice  followed 
upon  the  statute  of  the  6  Geo.  4  of  a  grocer  sinking 
his  character  of  a  grocer,  and  assuming  the  guise 
and  character  of  a  publican,  getting  a  licence  to  sell 
beer,  eo  nomine,  and  then  presenting  himself  before 
the  justices  for  a  general  licence  to  sell  spirits.  He 
desired  your  Lordships  to  construe  those  spcciflc 
wwds  of  the  description,  "  not  selling  spirits  in  any 
greater  quantity,"  &c.,  as  having  been  used  by  the 
Legislature  with  a  prophetic  anticipation  of  the 
imustice  that  might  ensue  npon  the  passing  of  the 
Act,  and  as  descriptive  of  the  grocers  in  their  two 
capacities,  viz.,  grocers  that  obtained  grocers' 
Ucenoes  to  sell  spirits,  and  grocers  that  got  pub- 
licans' licences  to  sell  spirits.  I  do  not  think  that 
your  Lordships  would  be  at  all  warranted  in  giving 
to  the  words  used  in  the  Act  of  Parliament,  and 
which  are  plainly  applicable  to  the  existing  state  of 
things,  the  meaning  contended  for  by  the  learned 
counsel,  that  they  were  used  with  reference  to  a 
possible  future  state  of  things.  Neither  do  I  think. 
If  the  whole  of  the  facts  alleged  by  Mr.  Butt  were 
conceded,  just  for  the  purpose  of  the  argument,  that 
it  would  affect  the  real  question  upon  wUch  the  deci- 
sion of  this  appeal  depends,  and  which  I  take  to  be 
aimply  this  :  whether  the  description  contained  in 
the  adiedule  to  the  2nd  section  of  the  Act  6  Gea  4, 
is  or  is  not  rendered  no  longer  applicable  by 
the  fact  of  the  maximum  quantitv  therein  in- 
dicated being  the  limit,  the  ne  plus  ultra,  and 
the  license  being  repealed  and  altered  by  the 
Srd  section  of  the  subsequent  Act,  C  &  7  Will  i. 
I  find   nothing    to  warrant   the  conclusion  that 


there  was  such  a  repeal.  I  find  in  the  nitmt 
of  things  that  the  two  enactments  are  perfectly 
consistent,  tJhe  one  having  given  a  mtiimim 
without  a  minimum,  and  the  other  having  giTen 
a  minimum  without  disturbing  the  maximnm.  If 
the  antecedent  descriirtion  is  as  I  have  said,  sad  it 
refers  only  to  the  minimum,  and  the  nuudmnm 
remains  undisturbed  and  unaffected,  the  detcriplioa 
is  applicable,  although  the  minimum  is  suneraiUeii 
to  the  maximum.  Upon  these  grounds,  slUwngh  it 
is  impoMible  to  render  the  matter  quite  ai  clear  u 
one  would  desire  to  make  it,  I  humbly  more  j<m 
Lindships  that  the  judgment  of  the  court  belST 
be  affirmed,  and  that  the  appeal  be  dismissed. 

Lord  CRAMVOBTa. — My  Lords,  I  entirely  concur 
with  my  noble  and  learned  liieaA  the  L.  C.  that 
the  judgment  in  this  case  must  be  for  the  deft  ii 
error.  Before  the  passing  of  the  Act  of  Geo.  ( 
there  certainly  was  a  licence  that  limited  in  iti 
terms  the  grocer  to  selling  spirits  in  any  quantitj 
within  certain  limits.  The  licence  was  a  genenl 
licence  that  the  grocer  might  obtain  tbeo, 
although  by  former  Acts  he  could  not  hare  done  n. 
Then  the  Le^latnre  enacted  that,  in  spite  of  liii 
having  such  a  licence,  it  should  not  be  bvfiil  for 
him  to  sdl  at  one  time  more  than  two  quarts.  And 
so  stood  the  law  when  the  6  Geo.  4  was  p«jed. 
The  former  duties  were  then  reftcaled,  and  tmonpt 
other  duties  that  were  imposed  upon  every  rstsite 
of  spirits  in  Ireland  being  duly  licensed  to  tnde 
in,  vend  and  sell,  coffee,  tea,  cocoa; nuts, 
chocolate,  or  pepper,  and  not  selling  spirits  in 
any  greater  quantity  at  one  time  than  tT» 
quarts.  That  was  the  mode  certainly  (I  dusli 
it  was  rather  an  inartificial  and  clumsy  mode)  tf 
referring  to  the  restriction  which  the  lawimpoied 
upon  the  licensed  grocer  who  obtained  a  licence  t» 
sell  spirits.  There  was  no  such  thing  then  m  i 
licence  to  sell  in  any  quantity  at  one  time  oxceedisf 
two  quarts.  There  was  a  licence  to  sell,  but  tke 
law  said,  "Although  you  have  got  that  Uccncein 
your  character  of  grocer,  yon  shall  not  sell  mare  tlun 
two  quarts."  It  was  contended  by  Mr.  Butt,  tbiit 
however  that  might  have  stood  before  the  pawngoi 
the  Act,  by  the  4th  section  it  became  necesatrj  thit 
the  licence  should  be  a  licence  to  sell  in  quantities 
not  exceeding  two  quarts.  Tliat  4th  section  it  tot 
inartiflcially  framed,  and  in  a  very  WuBderisg 
manner,  because  it  assumes  something  tohsvebea 
said  before  that  had  not  been  said  at  alL  I  take  tie 
object  of  the  clause  to  have  been  this,  to  remoTe  the 
doubts  that  I  collect  existed  before  as  to  wlio  cune 
within  the  description  of  grocers  in  IrcUod.  « 
enacts  that  from  and  after  a  certain  day  all  person* 
who  shall  be  duly  licensed  under  this  Act  to  desl  in 
or  sell  coffee,  tea,  cocoa-nuts,  chocolate,  or  pepp*» 
shall  be  deemed  grocers  within  the  meaning  of  tie 
several  laws  of  the  excise  in  force  in  Ireland  »t »» 
immediately  before  the  passing  of  this  Act.  And 
then  it  goes  on  in  the  passage  upon  which  Mr.  Bstt 
seems  to  rely  :  "  and  shall  be  entitled  to  take  <Hit 
the  licence  hereinbefore  mentioned  to  retail  spnit 
in  any  quantity  not  exceeding  two  quarts  atMy 
one  time."  There  has  been  no  such  licence  h*"*: 
before  mentioned  in  any  part  of  the  descriplioB  of 
retailers  of  spirits  in  Ireland,  as  authorising  petnss 
to  sell  spirits  not  in  any  greater  quantity  at  one  tine 
than  two  quarts.  There  was  no  licence  that  aatw- 
rised  that,  and  there  was  no  intention  to  give  s^ 
different  character  to  the  licence.  Tliat  bring  «» 
state  of  the  law,  the  publicans'  Act  was  passed,  isd 
that  had  reference,  not  to  duties,  but  to  the  If^ 
tion  of  intemperance  and  drunkenness,  and  ia  tw 
Act  there  were  a  great  many  pmvisioni,  ue 
tendency  of  whidx  no  doubt  was  to  make  the  im- 
bitants  of  that  part  of  the  United  Kingdoa  m 
intemperate ;  and  amoag  other  provisioas  there  1* 
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this :  "  ThAt  from  and  after  the  pa88ing  of  this  Act 
no  peiBon  in  Ireland  who  ahall  be  duly  licensed 
under  any  Act  or  Acts  for  granting  excise  licences 
to  deal  in  or  sell  coffee,  tea,  cocoarnnts,  chocolate,  or 
jiepper,  nor  any  person  deemed  a  grocer  within  the 
meaniag  of  the  laws  of  the  excise  in  force  in  Ireland 
-at  or  immediately  before  the  passing  of  this  Act, 
ahall  be  entitled  to  take  out  any  licence  to  retail 
apirits  in  the  house  or  on  the  premises  of  such 
jretailer,  or  in  any  house  or  on  any  premises  within 
one-quarter  of  a  mile  of  the  house  or  premises  of 
■nch  retailer  other  tlian  a  licence  to  retul  spirits  in 
-qnantities  not  less  at  one  time  than  one  pint.** 
Wbat  is  there  to  show  in  the  slightest  degree  that 
•other  restrictions  which  existed  before  were  meant 
to  be  affected?  I  see  nothing  of  the  sort,  and 
■although  I  agree  with  what  fell  from  the 
l4>rd  Chancellor,  that  we  must  not  strain  Acts 
<d  Parliament  so  as  to  let  it  be  supposed 
that  a  duty  has  been  imposed  upon  the  subject 
'srtiich  the  Ijegislature  has  clearly  said  shall 
not  be  imposed,  I  think  one  is  not  bound,  because 
that  is  a  rery  well-known  principle,  to  sliut  one's 
■«yee  to  the  obvious  meaning  of  the  enactment.  The 
fCBmer  Act  fixed  a  maximum,  and  said  you  shall 
not,  although  yon  hare  a  licence  to  sell  spirits,  sell 
more  under  that  licence  than  two  quarts  at  any  one 
time.  Now  it  has  been  said,  with  a  view  to  promot- 
ing temperance  in  the  country,  yon  shall  be  placed 
under  this  restriction,  that  you  shall  never  sell  less 
than  a  ^nt;  that  is  to  sny,  you  shall  never  sell  small 
-^laotities  to  persons  who  might  come  into  your  shop 
to  tipple ;  yon  must  sell  a  quantity  that  will  be  larger 
tiian  could  be  so  consumed.  That,  in  my  opinion,  is 
.the  obvious  intention  of  the  enactment,  and  I  see 
no  reason  to  suppose  that  there  was  any  intention 
to  alter  t^e  former  enactment,  viz.,  they  were  not 
to  sell  more  at  one  time  than  two  quarts.  And  if 
.ao,  they  remained  where  they  were  before  and 
irere  liable  to  the  higher  rate  of  duty. 

.  IiOrdWB2(8i.EYDAi.E. — My  Lords,  I  entirely  concur 
in  the  observations  which  have  been  made  by  the 
two  noble  and  learned  lords  who  have  preceded 
me^  and  I  have  nothing  to  add  to  them.  I  have 
^elt  perfectly  satisfied  with  the  reasons  which  were 
oiven  by  Erie,  C.  J.  in  the  judgment  delivered 
ui  the  Ex.  Ch.  It  has  appeared  to  me  that  the 
ultimate  result  was  perfectly  clear,  and  that  the 
Judgment  of  the  court  below  ought  to  be  affirmed. 

Judgment  affirmed. 
Pit  in  txtot  in  person. 

Deft,  in  error's  attorney,  J.  Timm. 


OOTTKT  07  COmCOir  PI.BAS. 

Beported  by   \V.  Matd  *nd   Ldvlet    Surra,   Esira., 
BarrUten-ot-liSw. 

Tuetdai/,  Aprils,  1865. 

Hunt  xitd  akotbeb  v.  Habbis. 

MetropoKUm  BuOding  Act  1855—18  ^  19  Vict,  c  122, 
M.  8,  73,  74,  83,  84,  86,  »S—Ikmgeroia  structure— 
Party  structures — "  Owner  " — Lessee  and  sub-lessee. 

A  person  who  has  a  long  lease  of  a  house  at  a  small 
ground'rent,  and  suUets  it  in  portions  to  different 
tenants  at  rack-rent,  either  on  lease  or  as  tenants^rom 
gear  to  year,  is  the  "owner"  of  the  house  within  the 
meaning  of  the  sections  of  the  Metropolitan  Building 
Act  1855  (18  4- 19  Vict.  c.  122)  which  apply  to  the 
repair  of  dangerous  party  structures. 

This  case  was  tried  before  Erie,  CJ.  at  the  sittings 
in  London  after  Michaelmas  Term,  and  a  verdict  was 

-entered  for  the  pit.  for  the  amount  claimed,  the  deft, 
having  leave  to  move  to  enter  the  verdict  for  him, 

•or  a  nonrait. 


The  declaration  stated : 

Thkt  whercM  tlw  pita  and  tlia  deft  were  seTenilly  owners  of 
a  certain  partv-wsll  ud  straetnre,  within  the  meaning  of  tho 
Uetropolitan  Boilding  Act  18W,  and  sltoate  within  the  citjr  of 
London,  the  said  party-wall  or  etrttcture  being  a  party-wall, 
and  situnte  on  the  weet  Hide  of  the  premiaes  of  the  deft,  being 
No.  37,  EoHtchoap,  and  on  the  east  tide  of  the  premises  of  the 
pits.,  being  No.  ii,  Eaatcheap,  in  the  city  of  Xondon,  which 
said  party-wall  or  stmotoTe  was  then  in  a  dangerous  atate, 
and  defective  and  oot  of  repair;  and  the  Comniiasloners  or 
Sewers  of  the  city  of  London  then  eaoaed  a  survey  of  the  mid 
party-wall  and  stmcture  to  l>e  made  by  a  competent  lurveyor, 
who  duly  mirveyed  the  aame;  and  npon  the  oompletlon  of  bis 
Borvey  oartifled  to  the  said  commlsalODers  his  opinion  as  to 
the  state  of  such  party-wall  and  structore,  to  the  effect  that  tho 
same  was  in  a  dangerous  state ;  and  afterwards  the  said  com- 
miasionen  gave  and  served,  and  oansed  to  lie  given  and  served 
upon  the  pits,  and  deft,  then  being  aneh  owners  as  aforesaid,  a 
notice  in  writing,  in  the  words  and  flgnres  foltowihg,  that  is  to 
say:  "MetropolitanBuildlngsActlSU.— Dangeroos  party Btroc- 
tares.— To  the  ownora  and  occupiers  of  the  i)arty  stmcture, 
being  a  party-wall,  and  situate,  ftc.,  and  whomsoever  else  it 
may  concern. — In  pursuance  of  the  provisions  of  the  said  Act, 
I  hereby,  as  the  principal  clerk  for  and  on  behalt  of  the  Com- 
mlnloners  of  Sewers  of  the  City  of  London,  give  you  and  each 
and  every  of  yon  notice  that,  it  having  been  made  known  to 
the  said  eommlssiaaers  that  the  party  structure  as  afotvaaid 
la  in  a  dangerous  state,  the  aald  commissionera  reqidred  a 
survey  of  the  aame  to  be  made  by  a  competent  surveyor,  who 
having  certined  that  the  aald  party-wall  is  In  a  dangerous 
atate,  the  aald  eommiaalonera  require  yon  forthwith  to,  Sc  [the 
nottee  aa  act  out  in  the  declaration  here  apeciiled  the  neceaaary 
worka  to  be  done] ;  and  I  further  give  yon  and  each  and  every  of 
yon  notice  that,  it  bi  the  apace  of  atat  days  from  the  service  hereof 
yon  fail  to  comply  with  the  requisitions  of  this  notice,  the 
aald  oommisaioners  will  make  complaint  thereof  before  a 
jnadce  of  the  peace,  and  take  auch  other  proceedinga  In  relation 
to  the  said  party  atmcture  as  are  authorised  by  toe  aald  Act, 
and  aa  may  be  neceaaary  or  expedient— Dated  fith  June  1863, 
signed,  £c"  And  the  pita.,  after  receiving  such  notice  and 
within  a  reasonable  time  in  that  behalf,  and  while  the  pits, 
and  the  deft  contlnaed  such  owners  aa  aforeaaid,  did  and 
caused  to  be  done  the  worka  in  the  aald  notice  apedfled,  the 
aame  being  necessary  worka  to  be  done  in  reapect  of  tho  then 
dangerous  auta  of  the  said  party-wall  and  structure,  and 
the  aame  being  defective  and  out  of  repair.  And  whereas  In 
the  doing  of  the  said  works,  the  pits,  were  necessarily  obliged 
to  repair,  restore  and  make  good  the  internal  works  and  finish- 
ings of  and  upon  Na  87,  Easteheap,  aforesaid,  then  being  such 
premises  of  the  deft  as  aforesaid,  which  said  internal  works  and 
dnishlngs  were  necessarily  damaged  and  destroyed  by  the  doing 
of  the  flrst-menlioned  worke.  And  whereas  tlie  pits,  and  the 
deft  always  made  equal  use  of  the  said  party-wall  and 
atmcture,  and  whereaa  the  deft  alone  made  uae  of  the  said 
iutemal  worka  and  flnlablnga,  and  whereaa  the  pits,  were 
building  ownera  and  the  deft  waa  an  adjoining  owner, 
within  the  meaning  of  the  said  Act,  and  the  pita,  as  such  bnild- 
ing  owners  as  aforesaid,  within  one  month  after  the  comple- 
tion of  the  said  works,  delivered  to  the  deft,  as  such  adjoining 
owner  as  aforesaid,  an  account  in  writing  duly  made  out  of 
the  expense  of  the  said  aeveral  works  duly  valued ;  and  the 
deft  did  not  within  ode  month  after  the  delivery  of  such 
account  declare  his  dlssatisfsctlon  to  the  party  delivering  the 
same  by  notice  in  writing,  given  by  the  deft  or  his  agent,  and 
specifying  his  objection  thereto.  And  whereas  all  things  have 
been  done  and  all  ttanes  have  elapsed,  and  all  conditions  havo 
been  fuiailed  necessary  to  sntitle  the  pita  to  have  and  recover 
from  the  deft,  under  the  provisions  of  the  said  HetropoUtau 
Building  Act  18^,  one  mole^  of  the  expense  of  doliig  the 
first  above-mentioned  works,  the  said  moiety  bebig  SZClit.  8d, 
and  the  whole  expense  of  repairing,  restoring,  and  maidng 
good  the  aald  Internal  works  and  Unlahinga,  the  aame  being 
3iU.  14<.  Id.;  and  to  maintain  this  action  for  the  recovery 
thereof ;— yet  the  deft  hath  not  paid  cither  of  the  aaid  aoms, 
although  duly  demanded. 

There  were  also  counts  for  work  and  labour, 
money  paid  and  on  accounts  stated. 

Tlie  material  allegations  in  the  declaration  were 
severally  traversed  by  tho  pleas. 

It  was  proved  at  tke  trial  that  the  pita,  were  th« 
occupiers  of  premises  at  38,  Easteheap,  and  tiiat  th« 
deft,  had  a  lease  for  nearly  ninety  years  of  the 
adjoining  premises,  37,  Easteheap,  at  a  small 
rent,  and  that  he  did  not  occupy  the  premises, 
but  sublet  them  to  different  persons,  the  sub- 
lessee of  the  ground-floor  having  a  lease  for 
twenty-one  years,  the  snb-lessee  of  two  upper  floors 
having  an  unstamped  lease  for  seven  years  (four 
years  and  a  half  of  which,  at  the  time  of  action 
brought,  were  unexpired),  and  the  remainder  being 
unlet.  The  pits,  were  desirous  to  alter  and  rebuild 
their  premises,  and  after  giving  the  proper  notice  to 
the  district  surveyor,  they  pulled  them  down.  The 
party-wall  between  No.  87  and  No.  38  was  found  tft 
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he  in  want  of  repair,  and  the  pits,  gave  the  deft, 
notice  under  sects.  83  and  85  of  the  Metropolitan 
Buildings  Act  1856  (18  &  19  Vict.  c.  122)  of  the 
work  which  required  to  be  done  to  it.  No  arrange- 
mcnt  was  made  between  the  pits,  and  the  deft,  as  to 
the  execution  of  the  works  and  the  proportion  in 
which  they  were  to  be  paid  for,  and  eventually  the 
pits,  and  the  deft,  were  severally  served  with  the 
notice  set  out  in  the  declaration  under  sect.  72  of 
the  Act.  The  pits,  executed  the  works  specified  in 
the  notice,  and  brought  the  present  action  to  recover 
from  the  deft,  the  suras  of  52/.  15s.  Sd.  and  SSI.  Us.  Id., 
being  respectively  one  moiety  of  the  cost  of  rebuild- 
ing the  wall  and  the  cost  of  making  good  the  internal 
works  on  the  side  of  No.  87. 

A  rule  was  obtained  on  behalf  of  the  deft,  to 
enter  the  verdict  for  him,  or  a  nonsuit,  on  the 
ground  that  he  was  not  the  owner  within  the  mean- 
ing of  the  Metropolitan  Buildings  Act  1855. 

By  sect  3  (the  interpretation  clause)  of  that  Act 
the  word  "  owner"  is  applied  to  "  every  person  in 
possession  or  receipt  either  of  the  whole  or  of  any 
part  of  the  rants  or  profits  of  any  land  or  tenement, 
or  in  the  occupation  of  such  land  or  tenement  other 
than  as  a  tenant  from  year  to  year,  or  for  any  less 
term,  or  as  a  tenant  at  will." 

Sect.  73  enacU  that 

If  the  owner  or  occapler  to  wliom  notice  is  given  oe  last 
aforesaid  falls  to  comply,  as  speedily  as  the  nature  of  the  caae 
permits^  with  the  requisition  of  such  notice,  the  said  commis- 
sioners may  make  complaint  thereof  before  a  justice  of  the 
peace ;  and  it  shall  be  lawful  for  such  Justice  to  order  the 
owner,  or,  on  his  default,  the  occupier  of  any  such  structure 
to  take  down,  repair,  or  otherwise  secure,  to  the  satisfaction  of 
the  surveyor  who  made  such  surrey  as  aforesaid,  or  of  such 
other  surveyor  as  the  said  commissioners  may  appoint,  such 
structure  or  such  part  thereof  as  appears  to  him  to  be  In  a 
dangeroos  state,  within  a  time  to  be  fixed  by  such  justice ; 
and  lo  case  the  same  la  not  taken  don-n,  reptvirod,  or  otherwise 
secured  within  the  time  so  limited,  the  said  commissioners 
msy  with  all  convenient  speed  cause  all,  or  so  much  of  such 
structure  as  Is  In  a  dangeroas  condition,  to  be  taken  down, 
repaired,  or  otherwise  secured,  in  such  manner  as  may  be 
requisite;  and  all  expenses  Incurred  by  the  said  eommls- 
slonora  in  respect  of  any  daogerons  Rtructure,  by  virtue  uf  the 
second  part  of  this  Act,  shall  be  paid  by  the  owner  of  such 
structure,  but  without  prejndice  to  his  right  to  recover  the 
same  from  any  lessee  or  other  person  liable  to  the  expenses 
of  repairs. 

By  sect  83,  amongst  the  rights  given  to  a  building 
owner  in  relation  to  party  structures  is  that  of  pcr^ 
forming  any  necessary  works  incident  to  the  con- 
nexion of  party  structure  with  the  premises  adjoining 
thereto. 

By  sect.  84  the  adjoining  owner  may  require  the 
building  owner  to  build  chimneys,  jambs,  flues,  &c. 
for  his  convenience. 

By  sect  85 

No  building  owner  shall,  except  with  the  consent  of  the 
adjoining  owner  or  in  cases  where  any  party  structure  Is  dan- 
gerous, m  which  cases  the  provisions  hereby  made  as  to 
oangerouB  structures  shall  apply,  exercise  any  right  hereby 
given  in  respect  of  any  party  structure  nnlMS  he  has  given  at 
the  least  three  months  previous  notice  to  the  adjoining  owner 
by  dcllreiiag  the  same  to  him  personally,  or  by  sending  It  by 
post  In  a  registered  letter  addressed  to  such  owner  at  Us  last 
known  place  of  abode. 

Sect  88  provides  that  in  cases  of  the  repair  or  re- 
building of  party  structures  the  expense  shall  be 
borne  by  the  building  owner  and  adjoining  owner  in 
due  proportion,  regard  being  had  to  the  use  each 
owner  makes  of  such  structure. 

By  sect.  97,  when  expenses  are  to  be  borne  bythe 
owner  of  premises,  it  is  enacted,  infer  alia,  that 

1.  The  owner  Immediately  entitled  In  possession  to  such 


auch  expenses  with  this  limitation,  that  no  occupier  shall  be 
liable  to  pay  any  siun  exceeding  In  amount  the  rent  due,  or 


premises,  or  the  occupier  thereof,  shall  in  the  first  Inatance  pay 

■  rshaUbi 
>  pay  any  siun  exceeding  In  amount  the  rent  due,  o. 
that  will  thereafter  accrue  due  from  htm  In  respect  of  such 
premises  during  the  period  of  his  occupancy. 

2.  If  there  are  more  owners  than  one,  every  owner  shall  be 
liable  to  contribute  to  such  expenses  in  proportion  to  his 
Interest 

ft.  Any  ooonpier  of  premises  who  has  paid  any  expenses 
tmder  this  Act,  may  deduct  the  amotmt  so  paid  from  any  rent 
payable  by  bim  to  any  owner  of  the  same  premises,  and 
«ny  owner  of  premises  who  has  paid  more  than  his  due 


proportion  of  any  expenses,  may  deduct  the  anoant  so  orer^ 
paid  from  any  rent  that  may  be  payable  by  Um  to  soy  oOe 
owner  of  the  same  premises. 

Coleridge,  Q.  C.  and  Da^  showed  cause  and  con- 
tended that  the  pits,  were  entitled  to  charge  the 
deft  as  owner,  and  that  the  present  case  was  dis- 
tinguishable from  Mourilgan  v.  Labalmoadien,  1  EL  t 
El.  533,  where  the  sub-lessee  had  the  whole  house. 
In  this  case  the  tenant  who  had  the  lustampe^ 
lease  was  in  law  a  mere  tenant  from  year  to  yeir, 
whatever  might  be  his  right  to  a  lease  in  eqiut;; 
(CoHien  V.  Phillips,  33  Beav.  18.) 

Hogqiia,  Q.  C.  supported  the  rule  and  relied  on 
Mourifyan  r.  LcAalmondiere,  cited  above.  He  refetnf 
also  to 

Evdyn  v.  WhiOcord,  1  E.  B.  ft  R  126; 
nvfey  T.  MoUett,  16  0.  B.,  N.  8^  298;  10  L.T.  Ee[t 
380. 

Erle,  C.J. — This  was  an  action  by  one  adjoiniiij- 
owner  against  another  adjoining  owner  to  recovers 
contribution  in  respect  of  a  party-wall,  which  nt 
in  a  dangerous  state,  and  was  ordered  by  tiie  Cooh 
missioners  of  Police  to  be  pulled  down  by  virtue  of 
the  powers  in  the  Metropolitan  Buildings  Act  For 
the  purposes  of  the  present  rule  it  must  be  tslna 
that  the  pits.,  the  owners  on  the  east  side,  had  girea 
all  the  notices  necessary  tmder  the  Act  to  entitte- 
them  to  call  upon  Harris,  the  alleged  owner  on  thfr 
west,  for  a  contribution  to  this  party-wsU.  It 
appeared  at  the  trial  that  Harris  held  the  premises 
on  the  west  side  of  the  pits,  upon  the  tenni  spot 
which  the  greater  part  of  the  house  property  withia 
the  Metropolitan  Buildings  Act  is  held,  nsmetj-, 
that  he  had  a  long  lease,  say  for  eighty  or  ninety 
years,  probably  at  a  ground-rent,  and  th^  he  m 
making  a  considerable  profit  by  the  improved  reoti, 
having  let  out  the  premises  in  floors  ;  that  is,  th» 
ground  floor  by  lease  to  one  person  for  fwenty-oBS' 
years,  and  the  two  upper  floors  to  another  penoa 
under  an  agreement  for  seven  years,  which,  sccori- 
ing  to  the  case  of  Cotren  v.  Phillips,  before  the  M.B, 
gives  him  in  equity  all  the  rights  of  a  legal  estate 
for  the  seven  years,  though  it  waa  in  law  only  aa 
agreement.  As  to  the  residue  of  the  premises  tha«- 
was  no  evidence  how  it  was  disposed  of,  but  it  «» 
not  occupied  by  Harris,  and  I  assume  for  the  puipow 
of  the  present  judgment  that  it  was  occupied  l^  « 
person  unknown,  for  a  term  unknown.  Harris  beinf  • 
in  receipt  of  the  rents  and  profits  in  the  manner 
that  I  have  mentioned,  the  claim  is  made  sgaiart 
him,  and  it  seems  to  me  that  tmder  sect  3  he  cleaHy 
is  the  "adjoining  owner."  By  that  secUon  the 
word  "  owner  "  is  applied  to  every  person  in  posM- 
sion  or  receipt  either  of  the  whole  or  of  any  part 
of  the  rents  or  profits  of  any  land  or  tcnemeit,  of 
in  the  occupation  thereof  other  than  as  tenant  fnw 
year  to  year.  He  was  the  owner  in  possession  tad 
in  receipt  of  all  the  rents  and  profits  of  this  tene- 
ment, and  he  is  the  adjoining  owner.  11>^ 
the  party-wall  having  been  pulled  down  snd 
a  claim  made  against  him,  coming  within  the  da* 
nition  of  owner,  he  says,  "  I  am  not  the  ^*t°j 
because  I  am  not  in  the  immediate  txxrapation  of 
the  premises."  But,  as  I  read  the  statute,  the  srtiot 
is  properly  brought  against  him.  The  wall  was  r 
dangerous  structtire.  Part  the  second  of  the  Mctto- 
poll  tan  BuUdings  Act  contains  provisions  for  pnllig 
down  dangerous  structures,  and  sect  T3  gives  the 
building  owner,  who  is  to  puU  down  the  stmctiBj 
and  build  up  another  in  its  place,  a  right  to  demsao 
repayment  of  the  expenses.  It  says,  "aB  ^ 
penscs  incurred"  (I  leave  out  the  words,  "by  the 
said  commissioners,"  because  the  building  owner  • 
in  the  place  of  the  commissioners — all  ^'^P"^^"]! 
curred  by  the  building  ownei^— aslread  it)."inn*p«t 
of  any  dangerotu  structure  shall  be  paid  by  the  own*" 
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«f  (och  stmctnre,  but  withoat  prejudice  to  his  right 
■io  reoorer  the  same  from  any  lessee  or  other  person 
liable  to  the  expenses  of  the  repairs."    It  seems  to 
me  to  be  perfectly  clear  that  the  party  upon  whom 
the  duty  of  payment  is  cast  is  the  owner  of  the 
structure  within  the  meaning  of  sect.  8,  namely,  a 
person  in  possession  or  receipt  of  the  rents  or  profits 
«f  the  premises,  that  is  to  say,  the  person  having  a 
beneficial  lease,  or  entitled  to  it.    The  words  "with- 
out prejudice  to  his  right  to  recover  the  same  from 
any  lessee  or  other  person  liable  to  the  payment  of 
such   expenses   of   repairs"   clearly  refer  to   the 
owner  of  a  long  term  who  has  underlet  the  premises. 
There  is  a  very  great  convenience  in  giving  to  the  build- 
ing owner,  having  all  the  rights  of  the  commissioners, 
a  recourse  in  the  case  of  a  party  structure,  to  one 
owner  of  the  entirety  of  the  premises,  an  ascer- 
Uiaed  party  from    whom    one  payment  may  be 
obtained,  and  there  would  be  a  great  inconvenience 
in  holding  thatthebuildingownermusthaverecourse 
to  every  one  of  the  lessees  of  the  adjoining  house, 
where  it  is  let  out,  as  in  the  present  case,  to  Afferent 
sub-tenants  for  different  terms.     There  is  great 
convenience  in  requiring  the  owner  of  the  entire 
house  to  pay  the  whole  amount  and  adjust  it  with 
the  su1>-tenants  according  to  their  respective  con- 
tracts.   There    would    be   great   inconvenience  in 
requiring  that  the    building   owner   shonld   have 
recourse  to  each  of  the  sub-tenants  to  make  them 
pay  for  the  building  up  a  party-wall.    For,  take  the 
case  of  the  man  who  has  taken  one  floor' of  the 
house  for  a  term,  of  which  only  four  and  a  half 
years  remain,  it  would  be  an  enormous  injustice  to 
make  him  pay  the  entire  expense  of  building  up  that 
portion  of  the  party-wall  which  adjoins  his  floor. 
That  the  statute  contemplated  something   in  the 
nature  of  a  permanent  interest   in  the  adjoining 
owner  of  the  whole  of  the  premises,  appears  from 
•ect.  84,  which  enables  the  adjoining  owner,  while 
the  process  of  restoration  is  going  on,  to  require  the 
bonding  owner  to  build  chimneys,  jambs,  recesses, 
and  other  like  works  belonging  to  the  permanent 
Btrticture  of  the  adjoining  bouse.    It  seems  much 
more  reasonable  to  give  the  right  to  insist  on  modi- 
fications of  the  structure  of  the  party-wall  to  the 
person  entitled  to  the  long  lease  of  the  entirety  of 
tiie  premises   than   to  allow  such  a  right  to  be 
exercised  according  to  the  caprice  or  convenience  of 
the  persons  having  leases   of   the  separate  floors. 
One    might  require  one  line  of  flue  and  another 
another,  and  so  on.    It  seems  to  roe  that  the  lessee 
for  a  long  term  in  receipt  of  the  improved  rents 
■nd  profits  is  precisely  the  owner  contemplated  by 
this  statute  against  whom  the  building  owner  is  to 
have  recourse ;  and  I  think  that  sect.  97,  construed 
in  this  way,  tallies  exactly  with  it.    That  section 
enact*  that  in  respect  of  expenses  to  be  borne,  the 
owner  Immediately  entitled  in  possession  to  pre- 
mises,  or  the  occupier  thereof,  shall,  in  the  first 
instance,  pay  such  expenses,  with  this  limitation, 
that   no   occupier  shall  be  liable  to  pay  any  sum 
exceeding  the  amount  of  rent  due  or  to  become  duo 
from  him  in  respect  of  the  premises.    The  owner 
immediately   entitled    in    possession  prijuS  fade 
would    be    the  person  to   pay,  and   the   clause 
ha«  not   contemplated  cases  where  the  tenant  in 
fee  mi^t  be  in  possession  of  the  land.    I  think 
that  the  clause  refers  to  the  definition  in  sect.  3  of 
the  word  owner,  and  it  means,  "  in  the  receipt  of  the 
improved  rents  and  profits,"  and  is  put  in  contradis- 
tinction to  an  occupier  living  upon  the  premises, 
becatiae  tlie  first  is  liable  to  the  entire  demand,  and 
the  other  is  liable  only  to  the  extent  of  the  rent  that 
niigfat  be  due  or  become  due  from  Bim.    Therefore, 
if  Mr.  Hant  was  bound  togoagainst  the  under-lessees, 
iiMtead  of  getting  the  whole  from  the  original  lessee, 
hia  remedies  agidnst  them  would  be  limited  in  each 
instanoe  to  the  ainoant  of  the  rent  due  or  about  to 


accrue  due  from  them  to  Harris.  I  think  that  thia 
was  what  was  in  contemplation,  making  the  party 
entitled  to  the  permanent  interest  liable,  because 
by  sect.  74,  if  the  "  owner  "  cannot  be  found,  or  will 
not  pay,  the  adjoining  building  owner  has  the  right 
to  sell  the  premises.  What  the  section  exactly 
means  I  do  not  pretend  to  say,  and  whenever  a 
building  owner  comes  to  exercise  such  a  right,  it 
will  behove  him  to  act  warily,  and  to  sell  only  the 
interest  of  the  party  who  makes  default.  But  it 
would  be  strange  if  the  premises  could  be  sold  and 
the  fee-simple  of  one  of  the  landowners,  against 
whom  the  statute  has  not  given  any  remedy,  could 
be  broken  up  in  consequence  of  the  default  of  a 
sub-lessee,  who  might  have,  as  in  the  present  casev 
an  interest  only  for  four  years  and  a  half.  To  my 
mind  the  statute  has  a  thoroughly  rational  and  con- 
venient interpretation  upon  the  principle  I  have 
stated.  I  do  not  mean  to  say  but  that  the  owner 
in  fee-simple  may  be  liable,  and  somebody  else  also. 
I  do  not  pronounce  any  opinion  upon  that.  But  my 
opinion  is,  that  an  action  will  lie  against  the  owner 
of  the  long  term  who  has  underlet  the  premises,  and 
who  is  entitled  to  the  rack  rents,  and  not  against 
the  parties  to  whom  he  has  underlet.  The  cases 
adverted  to  throw  little  light  upon  the  questiun 
before  us.  In  the  case  of  Evett/rt  t.  IFm'Mcorrf, 
Evelyn  was  the  owner  in  fee  who  had  leased 
the  land  to  one  Searle  at  a  peppercorn  rent 
under  a  covenant  with  Searle  to  build  houses 
on  the  land  so  let,  and  the  claim  made  by  Which- 
cord,  who  was  the  district  surveyor,  was  for  survey- 
ing the  houses  which  Searle  was  building,  and  in 
respect  of  which  Searle  was  the  person  for  whom 
the  service  was  done,  and  on  his  becoming  bank- 
rupt Whichoord  made  a  claim  for  his  fees  under 
sect.  61  of  this  Metropolitan  Buildings  Act  on 
Evelyn,  the  owner  of  the  fee-simple.  The  judg- 
ment was,  that  be  was  not  the  owner  within  the 
definition  in  sect.  8,  because,  as  stated  in  the  judg- 
ment of  Crompton,  J.,  it  is  enacted  that  the  word 
owner  shall  apply  to  a  person  entitled  to  the  rents 
and  profits,  whereas  a  peppercorn  rent  cannot  be 
called  a  rent  or  profit.  I  am  reported  to  have  only 
said  in  that  case,  '*  Under  the  peculiar  circumstances 
of  this  case  I  read  the  statute  as  my  Lord  does."  It 
was  very  clear  to  my  mind  in  that  case  that  it  was 
the  duty  of  the  judges  to  look  a  long  way  round 
before  they  shifted  the  liability  to  pay  the  surveyor 
from  the  builder  to  the  owner  of  the  fee-simple. 
The  statute  makes  the  man  entitled  to  receive  the 
rents  and  profits  liable.  I  consider  that  the  bene- 
ficial interest  was  in  the  lessee  of  the  term,  and  not 
in  the  person  entitled  only  to  a  peppercorn  rent. 
TTiat  case  throws  very  little  light  upon  the  present 
one,  because  it  has  nothing  to  do  with  the  right* 
created  by  proximity  between  building  owner  and 
adjoining  owner;  and  it  is  contended  that  the 
liability  of  builders  to  surveyors  is  totally  different 
from  that  of  the  adjoining  owners  to  building  owners. 
The  same  observation,  to  my  mind,  applies  to  the 
case  of  Mottriluan  v.  Labalmondiert.  There  &  chapel 
had  been  let  by  Mourilyan  to  one  Neill  for  twenty- 
one  years,  with  a  covenant  by  Neill  to  keep  it 
in  repair.  I  do  not  understand , that  it  adjoined 
anytlung,  or  that  there  was  any  question  of  build- 
ing owner  or  adjoining  owner.  The  conditions  of 
the  lease  were  not  performed,  and  the  west  end  of 
the  chapel  was  in  a  dangerous  state,  and  the  com- 
missioners thereupon  after  a  survey  pulled  down 
the  west  end  as  per  ae  dangerous,  not  in  the  least 
degree  because  it  was  a  benefit  to  the  adjoining 
house.  When  the  west  end  was  pulled  down,  it 
was  found  that  the  residue  of  the  chapel  was  also 
dangerous,  whereupon  a  further  order  was  made  to 
pull  down  the  residue  of  the  chapel,  and  the  residue 
was  pulled  down.  These  were  the  expenses  in 
question;   and   then,    as  between  Labalmondiere- 
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who  wa«  the  Comtnigaioner  of  Police,  and  Mou- 
rilyan,  the  owner  in  fee,  the  court  came  to  the 
concliuiun  that  Moarilyan  ought  not  to  haye 
been  proceeded  against  in  the  first  instance.  There 
is,  I  think,  a  distinction  between  that  case  and  the 
]>rejent ;  but  in  one  point  of  view  it  ia  in  favour  of 
the  judgment  I  hare  come  to.  The  court  there  say, 
that  the  action  ought  not  to  hare  been  brought 
against  the  owner  of  the  fee,  but  against  the  inter- 
BMdiate  lessee  entitled  to  the  rents  and  profits.  I 
consider  that  Neill,  during  his  lease  for  twenty- 
one  years  under  a  covenant  to  repair,  stood  exactly 
ia  pari  jui-e  ■with  Harris  in  the  present  case.  Accord- 
ing to  the  terms  of  the  lease,  Harris  was  making  im- 
proved rents  by  letting  to  the  under-tenants  who 
held  from  him,  and  alti^ough  die  case  does  not  say 
whether  he  got  anything  by  the  investment  of  the 
money,  he  intended  it  to  produce  a  profit.  So  Neill 
was  making  a  profit  of  the  chapel  by  letting  parts 
of  it,  for  I  assume  that  he  was  making  a  profit  by 
letting  the  pews,  and  he  had  twenty-one  years  of  the 
entirety  under  a  corenant  to  put  it  in  repur,  and  he 
was  bound  to  rebuild  it  if  it  was  falling  down  or 
was  taken  down  by  the  Commissioners  of  Police  in 
Gonseq  uence  of  its  bad  condition,  and  he  was  the 
person  witliin  the  reasoning  of  that  decision  who 
ought  to  have  been  called  on  to  pay  for  the  very  reason 
that  Harris  ought  to  be  called  on  here.  It  would  be 
»  source  of  infinite  dispute  and  litigation  if,  without 
making  Harris  pay  the  whole,  the  building  owner 
bad  to  go  against  the  under-tenants.  Harris  has  a 
jemedy  against  each  of  them.  I  am  obliged  to  Mr. 
Hoggins  for  bringing  these  matters  forward,  and 
in  coming  to  the  conclusion  at  which  I  have  arrived 
I  do  not  in  the  smallest  degree  contravene  any  of 
the  authorities  referred  to. 

Bn.ES,  J. — After  the  manner  in  which  my  lord 
has  dealt  with  this  case,  I  will  only  add  a  very  few 
words.  I  very  much  rejoice  that  we  have  had  an 
opportunity  of  reconsidering  the  whole  question  this 
morning,  and  of  hearing  Mr.  Hoggins.  I  cannot 
conceive,  as  the  case  at  present  stands,  that  any  doubt 
can  now  remain  upon  the  question.  I  think  it  right 
to  say  that,  as  far  as  I  may  venture  to  pronounce 
•n  opinion,  all  the  three  cases  of  Mowrilyan  y. 
Labamondien,  Evtlyn  v.  Whichcord  and  Cowen  v. 
PhUtiut  are  rightly  decided.  In  the  first  case  it 
was  held  that  the  party  who  was  a  tenant  for 
twenty-one  years  under  a  covenant  to  repair  was  the 
ptrty  liable,  and  further  that  he  was  the  only  party 
Uable,  and  that  his  remedy  was  by  contribution 
sunongst  the  other  parties  who  were  liable  to  him. 
It  is  quite  unnecessary  to  discuss  the  reasons  why, 
but,  on  a  full  ezaminaUon  of  the  statute,  I  come 
to  the  conclusion  that  there  is  no  reason  whatever 
for  impugning  the  soundness  of  that  decision.  The 
next  case,  as  my  Lord  has  pointed  out,  is  the  case  of 
£vtlj/n  T.  Whichcord,  where  it  was  held  that  a  receiver 
of  a  peppercorn  rent  was  not  in  the  beneficial  occu- 
pation of  the  rents  and  profits,  and  therefore  could 
not  be  the  owner  within  the  meaning  of  the  statute. 
The  third  case  was  Coicen  v.  Phillipa,  and  it  is 
to  this  effect,  that  though  a  man,  in  point  of  law, 
may  be  a  tenant  from  year  to  year,  yet,  if  be  has 
*  contract  for  s  term,  he  must  be  taken  in  a 
court  of  equity  to  be  possessed  of  that  interest, 
because  equity  considers  that  to  be  done  which  is 
contracted  to  be  done.  It  is  to  be  observed  that 
a  statute  must  receive  the  same  construction  in 
a  court  of  law  as  in  a  court  of  equity.  That  case 
certainly  shows,  that  if  a  person  has  a  contract  for 
a  beneficial  term,  paying  rent  and  putting  into 
repair  for  twenty-one  years,  he  would  be  the  party 
liable  to  pay  in  the  first  instance  under  the 
statute.  Every  one  of  those  cases  is  quite  con- 
aistent  with  our  decision  here.  This  is  an  ac- 
tion by  a  building  owner   against  the   adjoining 


owner  for  contribution.  Brimi  fade  the  deft  'u 
the  pits.'  companion  in  the  ownenhip  of  Ihesepfp 
mises.  In  what  way  did  not  exactly  ^lfta. 
According  to  the  definition  of  party-wall,  pemns 
may  have  divided  interests  in  party-wsUs;  they 
may  be  joint  tenants  or  tenants  in  common ;  or,  ia 
the  case  of  parallel  freeholds,  the  upper  poitimu  of 
a  wall  may  belong  to  the  owner  on  one  side,  sod  the 
lower  portions  to  the  owner  on  another;  but  in  tUi 
case,  whatever  his  interest,  it  ia  pliun  that  the  dcfL 
is  the  "owner"  both  within  the  meaning  of  die  Act 
of  Parliament  and  in  the  popular  sense  of  the  vcri. 
It  seems  to  me  he  is  more  than  that ;  he  is  die  ooeo. 
pier  of  the  party- wall.  It  appears  that  the  graand- 
floor  and  the  basement  are  let  to  one  tenant,  and  the 
two  upper  fioors  are  let  to  another  tenant;  and,  If 
the  terms  of  a  letting  which  we  have  not  aK»- 
tained,  the  residue  of  the  house,  or  a  portion  of  it, 
is  let  to  another.  What  is  there  to  show  that  the 
demise  of  these  tenements  carries  any  interest  what- 
ever in  the  party- wall  ?  Extreme  cases,  it  is  aid, 
ought  not  to  be  put ;  but,  on  the  other  hand,  ex- 
treme cases  test  principles.  It  aeema  to  me  that  ia 
this  case  it  is  phun  the  deft,  is  owner,  and  u  farai 
I  can  see  he  is  the  occupying  owner ;  and  then  ii 
nothing  in  the  case  to  show  that  any  other  pons 
than  himself  is  either  the  owner  or  occupier  of  the 
party-wall.  We  do  not  find  that  he  demised  taj 
portion  of  the  party-wall.  That  is  a  point  npoa 
which  the  case  is  silent.  I  should  be  astonidied,  if 
I  took  a  lease  for  a  term  greater  than  from  year  to 
year,  if  I  was  told  that  it  included  a  demise  of  t 
portion  of  the  party-wall.  After  what  my  Lord  hu 
said  I  quite  agree  with  his  decision ;  and  I  casiMt 
say  that  I  now  entertain  any  doubt  that  this  vodict 
ought  to  stand. 

M.  SuiTu,  J. — I  am  of  the  same  opinion.  Itmqr 
be  difficult  to  put  a  definite  constmctioD  Nipoa  thb 
statute.  The  best  the  court  can  do  is,  to  look  sir- 
rowly  to  the  facts  of  each  case.  I  think  that  in  tfaii 
case  the  deft,  answers  the  description  of  "owoer° 
in  the  statute.  He  is  in  the  immediate  posteMos 
of  the  whole  of  the  rents  and  profits,  and  therefcit 
the  beneficial  owner ;  and  the  evidence  doei  aot 
satisfy  me  that  there  are  other  persons  who  sons 
the  description,  and  who  ought,  in  the  first  insttoo^ 
to  be  sued.  There  may  be  other  persons  rho  « 
liable  to  contribute ;  but  finding  that  the  deft  is  s 
person  clearly  within  the  description  of  owner  in  the 
statute,  and  the  evidence  not  satisfying  me  thit 
there  are  other  persons  within  the  description  whe 
ought  in  the  first  instance  to  be  sued,  I  see  no  leann 
for  disturbing  the  verdict.  I  thoroughly  agree  vith 
my  Lord  that  this  is  the  best  construction  winch  the 
court  has  now  put  upon  the  statute.  I  quite  asee 
with  the  decision  of  the  M.  R.  in  Cowea  ^-P^"^ 
but  our  judgment  does  not  turn  on  the  point  laiaed 
in  that  case.  On  the  other  point  I  think  the  j^  u 
entitled  to  keep  the  verdict,  and  therefcne  I  agree 
that  the  rule  should  be  discharged. 

Bade  ditdurfat 

Attorney  for  the  pit,,  C.  Harcourt. 
Attorney  for  the  deft,,  W.  P.  ScotL 


Friday,  April  28,  1865. 
CoMLBV  (^p.)  0.  CxKPmiTBB  (resp.) 

Local  Turnpike  Act — Cirencester  Roads  Act  1?(S- 
Constmction — Uahility  to  mbaeguent  tolls  on  tioam 
day — Statje  coach  or  waggon — 16  j-  17  Vict  f.  Wi 
schedule  D. 

A  Local  Turnpike  Act  imposed  certatu  toBi  on  icrm 
drawing  (IJ  any  coach,  stage-coach,  ddigtaix,  n»i 
caravan,  soaabh,  Ij^.}  (2)  any  icogjoa,  mna,  cart,  em 
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atravati,  drag,  j-c. ;  onlg  one  toll  to  be  taken  in  respect 
o/ach  horse  on  one  day,  except  in  thteaie  of  a"  itago- 
coach,  diligence,  oinnibut,  van,  caravan,  ataiae,  cart, 
dtair,  break,  or  stage  uxtggon,  or  other  stage  carriage 
coaomiag  passengers  or  goods  for  hire  or  reward,"  on 
lehica  tolls  were  imposed  every  time  of  passing  or 
repassing.  The  app.  was  a  common  carman,  travd- 
Jing  OH  stated  days  of  the  week  through  one  of  the 
turnpiket  at  which  tous  were  collected  under  the  Act, 
witn  a  covered  caravan  or  cart  on  four  wheels,  drawn 
■sometimes  by  one  and  sometimes  by  two  horses,  but  not 
tmvellitm  at  a  rate  exceeding  four  miles  an  how. 
He  used  his  caravan  chiefly  for  conveyance  of  goods, 
but  took  passengers  on  occasions.  The  caravan  was 
not  licensed  under  the  Stage  Carriages  Act,  but  duty 
was  paid  for  it  as  for  a  carriage  used  by  a  common 
comer  under  I'G  |- 17  Vict,  c  90,  schediJe  D.  : 

Beld,  that  the  opp.'s  caravan  was  liabk  to  pay  toB  on 

rtp€Uting  through  the  turnpike  : 
Eatwell  V.  Richmond  distinguished. 

Case  stated  by  juatice*  under  20  &  21  Vict. 
■C.4S. 

CASK. 

The  reap,  having  appeared  upon  summons  before 
las  the  uodersigned,  to  answer  to  the  said  informa- 
tion, it  was  thereupon  proved  upon  the  part  of  the 
«aid  app.,  that  he  is  a  common  carrier,  living  at 
Cirencester,  and  travelling  between  that  town  and 
ibe  town  of  Cheltenham  every  Tuesday  and  Thurs- 
'day,  that  he  so  travels  sometimes  with  a  covered 
«aravan  or  waggon,  on  four  wheels,  and  sometimes 
vitb  a  covert  caravan  or  cart    on  two  wheels, 
'drawn  respectively  by  one  or  two  liorses,  as  the 
weight  of    a  load  or  the  state  of  the  roads  may 
require,  and  travelling  at  a  pace  not  exceeding  four 
miles  an  hour.    That  the  said  app.  uses  such  cara- 
Tans  principally  for  carrying  goods  for  hire,  but 
that  he  frequently  conveys  therein  also  passengers 
ior  hire ;  that  he  is  not  licensed  under  the  Stage 
'Carriages  Act  for  either  of  such  caravans,  but  pays 
the  duties  of  2L  Qs.  Sd.  and  U  6s.  6d.  for  the  same 
xespectively  as  for  carriages  used  by  a  common 
'Carrier  under  the  16  &  17  Vict.  c.  90,  schedule  O. 
That  on   the  day  on  which  the  alleged  offence  is 
'diarged  to  have  been  committed,  being  Thursday, 
the  16th  Feb.  18G5,  the  app.  travelled  as  usual  from 
Cirencester  to  Cheltenham  and  back,  with  the  said 
covered  caravan  or  cart  on  two  wheels,  and  which 
on  that  occasion  was  drawn  by  one  horse.    That  on 
the  morning  of  the  day  in  question  the  app.  con- 
veyed goods  in  such  caravan  from  Cirencester  to 
■Cheltenham,  and  in  the  afternoon  conveyed  goods 
therein  from  Cheltenham  to  Cirencester,  and    in 
each  case   delivered  such  goods  according  to  the 
directions  thereon,  and  received  payment  for  the 
.carriage  and  delivery  thereof  according  to  a  usual 
scale  adopted  by  him.    That  he  also,  on  the  day  in 
question,  conveyed  one  passenger  on  each  journey, 
and  received  payment  of  such  passenger.    That  the 
■app.  travels  from  Cirencester  to  Cheltenham  along 
the  tnmpilce-road  between  these  towns,  and  which 
is  one  of  the  district  roads  which  are  repaired  and 
maintained  tinder  the  provisions  of  the  Cirencester 
Koads  Act   1862.    That  there  is  a  turnpike  or  toll- 
g»te  upon  such  road  in  the  parish  of  Stratton,  called 
the    "  Stratton-gatc,"   and  that    the   rcsp.   is   the 
collector  of  tolls  at  such  gate.  That  on  the  morning 
cf  the  day  in  question  the  app.  passed  through  the 
said  gate    on  his  way  to  Cheltenham,  and    was 
charged   by   the  resp.  a  toll  of  Gd.  for  the  horse 
drawing  the  said  caravan,  and  paid  the  same,  and 
that  on  the  afternoon  of  the  same  day  (but  before 
twelve  o'clock  at  night),  the  app.  repassed  through 
the  said  gate  on  his  return  to  Cirencester,  and  was 
then  again  charged  by  the  resp.  a  toll  of  6d.  for  the 
aame  horse  drawing  the  same  caravan,  which  second 
.toll  tbe  afp.  theieapon  paid  under  protest. 


The  Cirencester  Boads  Act  1862  was  put  in 
4vidence.  The  preamble  of  such  Act  recites  an  Act 
passed  in  the  sixth  year  of  the  reign  of  Qeo.  4, 
c.  cxliii.,  intituled  "  An  Act  for  maintaining  and 
improving  certain  roads  leading  to  and  from  the 
town  of  Cirencester  in  the  county  of  Gloucester," 
which  last-mentioned  Act  was  also  put  in  evidence^ 
and  contains  the  following  sections : 

And  be  It  farther  enacted  that  it  shull  and  may  be  lawftd 
for  tbe  aatd  tnuteen,  and  for  any  person  or  pereooi  to  ba 
appointed  collector  or  coUeotors  of  the  tolls  to  be  taken  by 
virtue  of  this  Act,  to  demand  and  take  the  tolls  bereluaflar 
mentioned,  at  the  several  or  respecttre  tollgates,  or  turnpikes, 
or  tollhouses,  or  side  gates,  or  side  bars,  or  chains  whieli 
shall  be  erected  or  placed  by  virtue  of  this  Act  In,  opoD, 
across,  or  on  the  side  or  sides  of  the  said  roads,  and  on  every 
da;,  such  to  be  oompoted  from  twelve  of  the  clock  at  night  to 
tweWe  of  the  clock  m  the  next  sncceedbig  night  (that  Is  to  say). 

For  every  horse  or  other  beast  drawing  any  coacb,  stags- 
coach,  diligence,  van,  caravan,  sociable,  berlin,  landan.  oharbrt, 
vls-k-vis,  barouche,  phaeton,  chaise,  marine  calashe,  onrrloleh 
chair,  gig,  whiskey,  hearse,  litter,  chaise,  or  other  snob  lite 
carriage,  the  snm  of  Sd, 

For  every  horse  or  other  beast  drawing  any  waggon,  wali^ 
cart,  or  other  such  like  carriage  having  the  felUisa  of  ths 
wheels  thereof  of  the  breadth  of  six  inches  or  apwanls  at  tha 
bottom  or  aolea  thereof,  the  sum  of  M.,  and  having  the  fellies 
of  the  wheels  thereof  of  the  breadth  of  four  and  a  half  inches 
or  upwards,  and  lesa  than  six  indies  at  the  bottom  or  soles 
thereof,  the  sum  of  Tid.,  and  having  the  felliea  of  the  wheels 
thereof  of  less  breadth  than  four  and  a  half  inches  at  the 
bottom  or  soles  thereof,  the  snm  of  Od. 

For  every  horse,  mole,  or  ass,  laden  or  unladen,  and  not 
drawlog,  the  snm  of  'M 

For  every  drove  of  oxen  or  neat  cattle,  the  snm  of  1<.  Sd. 
per  soore,  and  so  In  proportion  for  any  leas  number,  and  for 
every  drove  of  calves,  swine,  sheep,  or  lambe^  the  sum  of  lOd 
per  score,  and  so  In  proportion  for  any  lesa  nomber: 

Which  said  sums  of  money  or  tolls  shall  be  demanded  and 
taken  before  any  horse,  mnle,  ass,  beast  or  other  cattle  what- 
soever shall  be  permitted  to  pass  throogh  any  tollgate,  or  turn- 
pike, or  Blde-gate,or  side-bar,  or  chain  which  shall  be  erected  or 
placed  by  virtue  of  this  Act  in,  upon,  or  across  the  said  roads, 
oron  the  sides  thereof,  or  any  part  thereof,  and  which  said 
respecUve  tolls  shall  be  and  are  hereby  vested  in  the  said 
trustees  and  shall  be  applied  for  the  purposes  of  this  Act  in 
manner  hereinafter  directed. 

Provided  always,  and  be  it  further  enacted,  that  in  case  tha 
toll  hereby  authorised  to  be  taken  shall  have  been  paid  tor  tha 
passing  of  any  horse,  beast,  or  cattle  through  any  of  snch  toll- 
gates,  turnpikes,  or  side.gatea,  such  horse,  beast,  or  cattia 
shall,  npon  a  ticket  denoting  such  payment  on  that  day  being 
produced,  be  permitted  to  pass  toll-free  through  tbe  same  toIU 
gate^  tqmplke,  or  slde'^ate,  and  also  through  such  other  gale 
or  gates  (if  any)  as  the  ticket  for  such  payment  shall  free,  at 
any  time  or  tunes  during  the  same  day,  to  be  computed  aa 
aforesaid,  except  any  such  horse,  beast,  or  cattia  shall  return 
drawing  a  ditlerent  waggon,  w^n,  cart,  or  other  soch  carriage, 
in  which  case  such  horse,  beast,  or  cattia  shall  be  again  liable 
to  toll  in  respect  thereof,  anything  In  this  Act  oontained  to  tha 
contrary  thereof  in  anywise  notwithstanding. 

Provided  also  and  be  it  further  enacted,  that  the  tolls  hereby 
made  payable  for  and  In  respect  of  horses  or  beasts  drawing 
any  Btag».ooach,  dUlgence,  van,  caravan  or  sUge-waggon,  or 
other  stage -carriage  conveying  passengers  or  goods  tor  pay  or 
reward,  aliall  be  payable  and  paid  every  time  of  passhig  or  re- 
passing along  tbe  said  roads  or  any  of  Oiem. 

Tbe  case  then  set  out  sects.  13  and  16  of  the  Act 
of  1862,  which  substantially  re-enacted  the  toll- 
imposing  clauses  of  the  previous  Act;  imposing, 
however,  the  toU  of  6d.  on  every  horse  drawing  any 
"  waggon,  wain,  cart,  van,  caravan,  dray,  timber- 
carriage,  steam-engine,  or  other  machinery,"  and 
exempting  certain  vehicles  from  a  second  payment 
of  tolls  on  tbe  same  day  by  the  following  clause : 

Sect  20.  Tbe  tolls  hereby  made  payable  for  or  in  respect  of 
horses  or  beasts  drawing  any  stageMioacb,  diligence,  omnibus, 
van,  caravan,  chaise,  ctut,  choir,  break,  or  stage-waggon,  or 
other  stage-cairiage  conveying  passengers  or  goods  for  hire  or 
reward  snail  be  payable  and  pud  every  time  of  passing  or  re- 
passing along  the  said  roads  or  any  of  them. 

On  the  hearing  of  the  said  information  it  was 
treated  as  an  admitted  fact  on  both  sides  that  under 
the  said  Acts  the  sum  of  6d.  demanded  and  paid  in 
respect  of  the  app.'s  caravan  on  the  first  time  of  the 
same  passing  the  said  gate  as  before  stated,  was  the 
toll  legally  and  properly  payable  in  respect  thereof ; 
but  it  was  not  proved  or  admitted  before  ua  whethw 
such  toll  was  payable  under  the  s^d  Act  of  6  Geo.  4 
as  continued  by  sect  13  of  the  Act  of  1862,  or 
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whether  the  same  was  payable  hy  virtue  of  sect.  IC 
of  the  said  Act  of  1862. 
The  app.  coutended : 

1.  That  his  caravan  was  not  a  carriage  conveying 
'l)a^;^enger8  or  goods  for  hire  or  reward  within  the 
iiicnning  of  sect.  20  of  the  said  Act  of  1862,  and  that, 
therefore,  the  horse  drawing  the  same  was  not  liable 
to  pay  toll  on  each  time  of  passing  throagh  the  said 

2.  That,  according  to  the  construction  of  such 
section,  the  stage-carriage  thereby  made  liable  to 
pay  toll  every  time  of  passing  along  the  turnpike-road 
means  a  stage-carriage  licensed  as  such  under  the 
ijtage  Carriage  Act  (2  &  3  Will.  4,  c.  120). 

The  resp.  contended : 

1.  That  the  caravan  driven  by  the  app.  was  a 
stage-carriage  conveying  goods  for  hire  or  reward 
within  the  meaning  of  the  said  section,  and  that, 
therefore,  the  horse  drawing  the  same  was  liable  to 
pay  toll  on  each  time  of  passing  through  the  said 
sate. 

2.  That,  according  to  the  true  construction  of 
such  section,  a  carriage  which  is  used  as  a  regular 
conveyance  for  goods  and  passengers  between  cer- 
tain places  at  stated  times  on  fixed  dates,  and  in 
respect  of  which  duty  is  paid  under  the  16  &  17 
Vict.  c.  90,  schedule  D,  as  a  carriage  used  by  a  com- 
mon carrier,  is  a  stage-carriage  and  liable  to  tolls  on 
each  time  of  passing,  notwithstanding  that  by 
reason  of  such  carriage  travelling  at  a  pace  not 
exceeding  four  miles  an  hour,  the  same  may  not  be 
licensed  or  required  to  be  licensed  under  the  Stage 
Cairiage  Act. 

3.  That,  by  giving  the  said  section  the  construc- 
tion contended  for  by  the  app.,  no  meaning  is 
attached  to  the  words  "or  goods  "  contained  therein, 
inasmuch  as  a  stage-carriage  is  defined  by  the  Stage 
Carriage  Act,  and  means  "  a  carriage  used  or  em- 
ployed for  the  purpose  of  carrying  passengers  for 
liire." 

Whereupon  we,  the  said  justices,  were  of  oinnion 
that  the  app.'s  caravan  was  a  stage-carriage  convey- 
ing goods  for  hire  within  the  meaning  of  the  said 
Act,  and  that  the  same  was  liable  to  toll  on  each 
time  of  passing  and  repassing  along  the  said  tum- 
pike-road,  and  we  therefore  msmisKd  the  said  in- 
formation. 

The  question  for  the  opinion  of  the  court  is, 
whether,  upon  the  above  facts,  the  app.  was  legally 
chargeable  with  the  toll  of  6<f.  in  respect  of  the 
■aid  caravan,  on  the  occasion  of  his  repassing  along 
the  said  turnpike-rood  on  the  day  mentioned  in  the 
said  information. 

Kingdon  appeared  for  the  app.,  and  relied  on  the 
judgment  of  the  court  in 

EatmU  V.  HUhmmd,  12  L.  T.  Bep.  N.  S.  62. 

The  resp.  did  not  appear. 

Willis,  J. — In  this  case  the  court  has  sustained 
considerable  inconvenience  from  the  fact  that  no 
counsel  was  instructed  to  argue  on  the  port  of  the 
resp.  Probably,  from  having  heard  only  the  argu- 
ment on  behalf  of  the  app.,  my  mind  has  fluctuated 
considerably ;  but  at  last,  on  the  best  consideration 
which  I  have  been  able  to  give  to  the  case,  I  have 
come  to  the  conclusion  that  the  decision  of  the  jus- 
tices was  right.  I  am  not  desirous  to  throw  any 
doubt  on  the  decision  of  the  court  in  the  case  of 
EalweUy.  Richnond.  I  give  my  entire  assent  to  that 
case.  But  comparing  the  Act  of  Parliament  there 
with  that  now  before  us,  it  appears  to  me  that  the 
expression  "  conveying  passengers  or  goods  "  in  this 
Act  is  substantially  different  from  that  on  which  a 
construction  was  put  in  Eaiwell  v.  Richmond.  The 
conclusion  to  which  I  have  come  in  this  case  is 
atmilar  to  that  to  which  the  court  there  came^  be- 


cause, whereas  it  was  there  held  that,  on  the  bw 
construction  of  the  statute,  a  stage-carrisge  mesat 
to  be  excepted  from  the  exemption  wis  t  tttfb- 
carriage  licensed  as  snch  by  the  Act  relatiiig  to  tte 
Inland  Revenue,  without  reference  to  the  partinhr 
employment  of  the  carriage  at  the  time  of  pami; 
through  the  gate ;  so  here  my  impression  ii,  tint 
■11  carriages  which  fall  within  the  more  extensite 
description  of  stage-carriage  in  this  case  most  pay 
on  repassing  through  the  gate,  without  reference  to 
the  fact  of  there  being  actually  passengers  in  theiv 
or  goods,  provided  they  are  carriages  intended  t»l» 
stage-carriages  for  the  conveyance  ct  passengen  or 
goods,  and  are  travelling  on  Uie  road  for  that  pnipoa. 
The  expression  "  for  the  conveyance  of  passengen  or 
goods  "  may  be  intended  to  denoteeither  the  employ- 
ment of  the  carriage  at  the  moment  when  it  yum 
through  the  tumi^ke-gate,  or  the  employment  for 
which  it  is  destined,  and  in  which  it  is  engaged  it 
the  time,  although  not  at  the  moment  einmf 
money  for  any  particular  person  or  goods.  I  tliiiik 
that  the  latter  is  the  true  construction,  and  that 
the  app.'s  carriage  fell  within  it,  and  that  the  cod- 
elusion  arrived  at  by  the  magistrates  wu  cotncL 
The  inconvenience  of  requiring  a  search  to  be  mide 
of  each  carriage  coming  throagh  the  gite  vtt 
pointed  out  in  EatwtU  v.  Richmond,  and  my  deciiioa 
here  follows  out  the  same  train  of  argument.  Mott 
effect  will  be  given  to  the  language  of  the  Act, 
especially  to  the  words  "  or  goods,"  by  adopting  tk» 
decision  of  the  magistrates,  than  by  putting  on  ths 
words  the  construction  suggested  by  Mr.  Kingdoo, 
to  which  my  mind  inclined  at  first. 


Btlks,  J. — I  am  of  the  same  ojnnion.  It  i 
to  me  that  the  vehicle  might  fall  within  both  of 
the  single-toll  imposing  clauses.  The  first  of  tliaa 
seems  to  comprehend  vehicles  of  a  superior  eluit» 
the  second,  but  the  app.'s  caravan  or  cart  might  fill 
within  either  of  them.  This,  however,  is  immiteriiL 
If  any  ordinary  vehicle,  belonging  to  oneovna. 
goes  through  the  gate  once  and  retnnu  on  tie 
same  day,  it  does  not  pay  the  toll  again,  becsne 
the  toll  would  fall  twice  on  the  same  penoof 
but  where  passengers  or  goods  are  canted,  the 
incidence  of  the  toll  is  on  the  passengen  or 
goods,  and  the  toll  is  to  be  paid  twice.  Tfaes^'* 
vehicle  falls  clearly  within  tiie  donUe-toU  in- 
posing  clause.  A  stage-coach  means,  I  coaceiie, 
a  vehicle  regularly  plying  from  place  to  place;  Ik 
case  finds  that  that  was  done  by  the  app.'s  rdiielr, 
therefore  it  was  a  stage,  probably  a  stage  carann  tr 
■tage  waggon.  This  being  so,  supposing  it  ■* 
adapted  to  carry  passengers  or  used  to  cany jsmo- 
gers  at  times,  or,  to  take  the  narrowest  dennit»*i 
supposing  it  to  be  both  adapted  and  used  for  csiTisf 
passengers,  it  comes  within  the  definition.  I  t"* 
with  my  brother  Willcs  that  no  doubt  is  to  be  throw 
on  the  case  of  EataeU  v.  Richmond.  I  wis  lot 
present  at  the  argument  in  that  case ;  nor  sm  I A 
conversant  with  the  Act  of  ParUament  on  whid  4 
depended  as  to  be  able  to  form  any  opinion  npoo  it 
without  further  consideration,  but  so  far  u  I  do  M 
my  way  to  a  conclusion  upon  it,  I  agree  with  the 
decision  of  the  court. 

Kbatixo,  J. — ^I  am  of  the  same  opinion.  IV 
difficulty  in  Mr.  Kingdon's  construction  *l>id>l 
have  not  been  able  to  overcome  is,  that  he  virtsalq 
strikes  out  of  the  Act  of  Parliament  the  vmdt  'f 
oooAb."  Our  decision  does  not  conflict  with  thit  is 
Saticell  V.  Richnond.  The  clause  in  the  Act  then 
construed  alluded  to  carrying  passengers, sadM 
quite  different  to  that  which  applies  to  ths  pteseat 
case. 

M.  Skrh,  J.— I  alM  think  that  die  deciiiM 
of  the  justices  wms  right.     Hw  priac^al  Iw- 
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neM  of  the  app.'8  cart  was  the  <»nTeyaiice  of 
goods  for  hire,  and  though  it  occasionally  carried 
passengers,  it  faUs  within  25  &  26  Vict.  c.  18,  as 
being  a  stage-coach  oonreying  goods  for  hire.  It  is 
said  that  this  is  not  so,  because  it  is  not  a  coach 
requiring  a  licence  under  the  licensing  Act,  but 
neither  does  any  carriage  used  for  the  conrejrance 
of  goods  for  hire.  It  is  impossible  otherwise  to  give 
effect  to  the  words  "or  goods."  The  cart  is,  a* 
pointed  out  by  my  brother  Byles,  hired  by  different 
persons  on  the  two  journeys.  The  case  of  Eaiuxh 
r.  Richmond  is  distinguishable  on  the  grounds 
pointed  out  by  my  learned  brothers  who  were 
members  of  the  court  ^  that  time. 

Judgment  for  the  rt^. 
Attorneys  for  the  app.,  Lewis,  TCixxf  and  Strttt. 


CBOWN  CASES  BESEBVED. 

B<port«I  bjr  J.  THOwaox,  Eaq.,  BuriiterHit-Law. 

SatuTd(y,  April  29,  1866. 

(Before  Eble,  C.  J.,  CHAirexiL,  B.,  Blackbubk, 
MsLiK)!!  and  Smiib,  JJ.) 

Beg.  v.  Shaw. 

Perjury — Sunday  Iter  trading — Information — Summon* 
— Corroborative  evidence — Indictment. 

Anin£ctment,forperjvry,  atteged  that  after  the  18  (f  19 
Vict,  c  118,  K.  voat  licensed  to  teU  beer  by  retail  on 
Ae  premitet ;  thai  he  teas  duly  tummoned  to  appear 
before  justice*  acting  in  and  for  the  county  of  L. 
to  antwer  an  information  and  complaint  for  niling 
beer  in  his  hotae  at  B.  during  the  prohibited  hours  on 
a  Sunday ;  that  K.  tppeared  at  the  petty  seuions  ; 
and  that  the  deft,  appearedasa  witness  far  him  and 
cotmnitted  the  alleged  perjury. 

At  the  trial  it  (qipeared  that  a  policeman  reported  the 
case  to  his  superintendent,  who  went  to  the  ckrkof 
the  justices  am  narrated  what  the  policeman  had  said, 
leKatKpon  the  clerk  filed  up  a  blank  summons  against 
K.  The  superintendent  took  the  summons  to  a  justice, 
who  read  it  and  signed  it  without  further  inquiry,  and 
the  summons  was  served  on  K.  K.  appeared  in  pur- 
tuance  of  it,  and  called  the  now  deft,  as  his  witness  : 

Beldi,  that  it  was  not  neeetsary  on  the  trial  of  the  indict- 
ment to  prove  that  an  information  was  laid,  as  the  basis 
of  the  summons ; 

That  if  a  party  appears  before  justices  andaUows  a 
charge  which  tha/  nave  jurisdiction  to  hear  to  be  pro- 
ceeded with  witlumt  objecting,  he  waives  the  want  of  an 
information  or  iummmt* : 

TItat  justices  of  the  county,  under  the  18  j- 19  Vict,  c, 
1 18,  have  jurisdiction  to  hear  an  offence  against  a 
beer-retailer  of  Sunday  trading  during  the  prohibited 
hovrs,  and  it  is  not  necessary  to  allege  that  they  are 
justices  acting  in  and  for  the  petty  sessional  division.  ' 

Qftcert,  whether,  where  the  "indictment  attegu  that  a 
party  has  been  itanmoned  to  antwer  suck  a  charge 
be/ore  magistrates,  that  allegation  ought  not  to  be 
yroved: 

Beld  alto,  that  the  corroborative  evidence  given  at  the 
trial  teat  sufficient. 

Thomas  Shaw  was  tried  and  convicted  before  me 
«t  the  hut  assizes,  1865,  at  Liverpool. 

The  following  is  a  copy  of  the  indictment : 
X«acaahlre  to  wit — ^The  jurors  of  our  Lady  the  Qaeen  upon 
Uteir  oMh  pr«Mnt,  that  heretofore  and  after  the  making  of  a 
certain  Act  of  ParUament  made  and  passed  In  the  aeauon  of 
Parliament,  holden  In  the  eighteenth  and  nineteenth  years  of 
die  reign  of  Her  ptweat  Uajeetr,  intltaled  "An  Act  to  repeal 
tlie  Act  of  tha  sevenleenth  and  eighteenth  years  of  the  reign 
«f  Her  present  Majesty,  for  farther  regulatlDg  the  sale  of  beer 
mmA  other  Uqnon  on  the  Lord's  day,  and  to  substltnte  other 
fwOTMou  ia  Uen  thereof ;"  to  wit,  oo  the  11th  day  ol  Deo. 


A.  s>.  18M,  at  the  township  of  Bartonwood,  In  the  oonnty  ot ' 
Laoeaster  and  within  the  petty  sessional  dirlsloa  of  Warring- 
ton in  the  county  aforesaid,  one  Samoel  EUshaw  was  a  narao>' 
licensed  to  sell  beer  by  retail  to  he  drank  on  the  premises. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  d» 
farther  present  that  afterwards  and  within  the  space  of  six 
calendar  months  from  the  day  of  the  committing  of  the  aUeged 
offence  next  hereinafter  mentioned,  to  wit,  on  the  lltb  Uea  la' 
the  year  last  aforesaid,  the  said  8.  Kilshair  was  duly  sum- 
moned to  appear  before  siich  of  Her  Majesty's  jastloes  of  the 
peace  actiog  la  and  for  the  county  of  Lancaster  aforeeaiit 
(being  the  oonnty  and  place  wliere  the  alleged  offence  next 
hereinafter  mentioned  was  then  and  there  and  therein  allegefli 
to  have  been  committed  by  him  the  said  S.  Kllshaw,  as  therela 
mentioned),  to  answer  before  each  justices  a  certain  inform- 
ation and  o<»nplalnt  against  the  said  S.  Kllshaw  then  and 
there  preferred  and  Uld  against  liim,  and  then  and  then  de- 
pending hefora  the  said  justices,  for  that  he,  the  said  a  KU- 
shanr,  had  then  and  there  and  within  the  eoanty  and  place 
aforesaid,  nnlawfally  committed  a  certain  offence  against  the 
said  statute,  to  wit,  that  he,  the  said  S.  Kllshaw,  on  the  llth. 
Dec.  1864,  the  said  day  beiiu  Sunday,  at  the  township  oC 
BurtODWood,  in  the  county  of  Lancaster,  being  then  and  there 
a  beerhouse  keeper,  and  duly  licensed  to  sell  beer,  ale  and 
porter  by  retail  to  he  dnmk  and  consumed  in  his  house  anil' 
premises  there  situate,  did  open  his  house  so  iioensed  as  af  ors^ 
said  for  the  sale  of  beer,  ale  and  porter,  after  the  hour  of  thre^ 
in  the  af temoou  and  tiefore  the  hour  of  flre  in  the  afteruooo, 
to  wit,  at  the  hoar  of  forty  minutes  post  four  in  the  aftemooiv  - 
contrary  to  the  statute,  Ac. 

And  the   jurors  aforesaid,  upon  their  oatha  aforesaid,  d*> 
further  present,  tluit  the  said  S.  Kilsliaw  duly  appeared  at  the 

Ktly  sessions  of  the  petty  sessional  division  of  Warrington. 
Iden  at  the  township  of  Newton4n-MaoksrQeld,  In  the' 
oonnty  of  Lancaster,  the  same  being  the  eounty  divixioa  and- 
place  where  the  said  alleged  offence  against  the  said  statute 
was  then  alleged  to  have  been  committed  by  him  the  said  a. 
KUshaw  as  aforesaid,  before  Benjomhi  Plerpoint,  Esq.  anA* 
the  Bev.  Harold  Uopley  Sherlock,  being  and  acting  as  two  ot 
Ber  Majesty's  justices  of  the  peace  u  and  for  the  conn^ 
aforesaid,  and  thereupon  then  and  there,  to  wit,  on  the  Slat 
Dea  1864,  at  the  township  of  Newton-in-Macksrfleid,  in  the 
oonnty  of  Lancaster,  before  the  said  jastloes  of  tha  paaoe  the> 
and  then  having  oompetent  authority  then  and  there  to  heat 
and  determine  the  same,  the  said  charge  and  complaint 
against  the  said  S.  EUlshaw  for  the  said  alleged  offence  afore- 
said then  and  there  depending  as  atorssaid  before  the  s<M 
justices  aforesaid  came  In  doe  form  of  law,  to  be  then  auA 
there  heard  and  determined  by  and  before  them  the  said, 
justices  as  aforesaid. 

And  the  Jurors  aforesaid,  npon  their  oaths  aforesaid,  d« 
further  present,  that  anon  the  said  bearing  and  determlnatioK 
of  the  sold  charge  and  complaint  so  depending  as  aforesaid 
before  the  said  justices  as  aforesaid,  Thomas  Shaw,  late  of  th«L, 
township  of  Newton-in-Hackerfleiii,  In  the  county  of  Lena 
caster,  appeared  as  a  witness  for  and  oo  belialf  of  the  said  SL 
Kllshaw,  and  was  then  and  there  in  doe  form  sworn  and  took, 
his  corporal  oath  on  the  Holy  Ooepels  of  Clod,  that  the  evidence, 
he  the  said  T.  Sliaw  would  then  and  there  give  should  be  the 
trath,  the  whole  truth,  and  nothing  but  the  troth,  so  help  Una 
Qod,  by  and  before  the  said  justice*  as  aforesaid,  and  then  and 
there  having  competent  onthorltyand  jurisdiction  to  admiuistet 
the  said  oath ;  and  the  jurors  aforesaid  upon  their  oaths  afore.^ 
said,  do  further  present,  that  npon  the  said  Ixearing  of  the  said 
information  and  oomplahit  so  depending  as  aforesaid  before 
the  said  jastloes  as  aforeeoid.  It  became  and  was  a  material 
question  whether  the  said  T.  Shaw  was  in  the  house  of  the 
said  S.  Kllshaw  at  all  on  Sunday,  llth  Dec.  18G4,  and  whether 
be  had  seen  a  certain  poUceman,  to  wit,  John  Todd,  then  and 
there  and  before  the  sold  justloes  then  pointed  out  and  showa. 
to  lUm  the  sold  T.  Shaw,  and  whether  he  the  sold  T,  Shaw  had. 
l>een  at  Bartonwood  aforesaid  oo  the  day  and  year  lost  afore- 
said, or  within  a  fortnight  previous  tbereta 

And  the  jnrors  aforesaid  apon  their  oaths  aforesaid  do  f  urtliet' 
present  that  the  said  T.  £Uiaw,  not  having  the  fear  ot  Gkid 
before  his  eyes  nor  regarding  the  laws  of  this  realm,  bat 
seduced  and  moved  by  the  maUoe  and  instigation  of  the  dsvlL 
lulawfuUy,  falsely,  knowingly,  wilfully  and  corruptly  dia 
swear  and  depose  before  the  sold  justices  aforessld,  and  opo* 
the  hearing  and  detennhiatlon  sXoressid  of  the  said  iuformo* 
tlon  and  complaint  so  depending  as  aforesaid.'ln  substance  and 
to  the  effect  following:  that  la  to  say,  "I  was  never  In  the 
house  (meaning  the  beerhouss  of  the  said  S.  Kllshaw)  at  all 
that  day  (meaning  the  said  Sunday  ths  llth  Dea  ISM),  and 
never  saw  the  policeman  (meaning  the  said  J.  Todd)  before  im 
my  life,  I  never  was  In  Burtonwood  (meaning  the  township 
of  Bartonwood  atorssaid)  at  all  that  day  (mesinlng  ths  sals 
Sunday  laat  oforesakl).  I  had  not  been  in  It  (meaning  tliSL, 
township  of  Bartonwood  aforesaid)  (or  a  (ortnight  before  that 
day  (meaning  the  said  Sunday  last  aforesaid.)"  Whereas  in 
trath  and  In  fact  he  the  said  T.  Shaw  was,  upon  Sunday  the 
llth  Dea  I8H  In  the  house  of  the  said  S.  KUshaw  andsawth* 
sold  J.  Todd  there  then,  as  lie  the  said  T.  Shaw  at  the  time  he 
so  swore  then  well  knew.  And  whereas  In  truth  and  in  fact 
the  said  T.  Shaw  had  been  at  Burtonwood  aforesaid  on  the 
day  and  year  last  aforesaid  and  within  a  fortnight  previooa 
thereto,  OS  he  the  said  T.  Shaw  at  the  time  then  well  knew. 
And  so  the  jurors  aforesaid  upon  their  oaths  aforesaid  do  say 
that  the  said  T.  Sliaw  on  the  day  and  year  last  aforessld,  in 
the  township  aforesaid  in  the  county  aforesaid,  did  unlawv 
folly  oommlt  wilful  and  oorrnpt  perjury,  to  the  great  dlsr- 
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jdCMore  at  Almighty  God,  in  contampi  of  oar  Lady  the  Qneen 
«iid  h«r  tevis  md  against  the  peace  of  our  aald  Ladr  the  Qoeen, 
liar  erownaad  dignity.  -       -^      -i 

'  On  arraignment  before  plea  pleaded  it  was  ob- 
jected by  tlie  prisoner's  counsel  that  the  indictment 
did  not  show  jurisdiction  in  the  said  justices  to  hear 
«nd  determine  tiie  information  against  the  said  S. 
Kilshaw. 

First,  because,  although  it  was  alleged  that  the 
■offence  had  berai  committed  within  the  petty  ses- 
sional division  of  Warrington,  it  was  not  alleged, 
nor  did  it  anywhere  appear,  that  the  said  justices 
fcad  any  jurisdiction  whatever  within  such  petty 
sessional  division. 

Secondly,  because  it  did  not  show  that  the  infor- 
snation  against  Kilsliaw  contained  any  offence  over 
which  they  had  any  jurisdiction. 

It  was  afterwards — that  is  to  say,  in  the  course 
of  inquiry  into  the  facts  of  this  case— proved 
-that  the  two  magistrates  named  in  the  indictment 
-did,  in  Kilshaw's  case,  act  as  such  within  the  petty 
«esaional  division  of  Warrington. 

Again,  the  only  evidence  at  the  trial  before  me  of 
4he  fact  of  any  information  or  complaint  ever  hav- 
ing been  made  against  Kilshaw  was  this,  namely, 
the  policeman  Todd  reported  to  the  superintendent 
<he  fact  of  liis  having  seen  the  prisoner  in  Kilshaw's 
beerhouse  between  the  hours  of  three  and  five  p.m. 
<m  the  day  in  question,  and  the  circumstances 
thereof. 

The  superintendent  submitted  the  facts  and  cir- 
■cumstanccs  contained  in  this  report  to  the  magis- 
trates' clerk,  and  he  thereupon  filled  up  a  blank 
•ummons  against  Kilshaw.  This  blank  summons 
«o  filled  up  was  taken  by  the  superintendent  to  the 
Bugistrate,  who,  after  reading  it,  signed  it.  It  was 
then  put  into  the  officer's  hands  for  service.  This 
was  stated  to  be  the  usual  practice  in  such  matters. 
The  magistrate  who  signed  surJi  a  summons  has 
«lways  any  explanation  he  may  require  made  to 
Wm.  In  this  case  he  made  no  inquiry  into  the  par- 
ficulars,  facts,  or  circumstances,  and  no  statement 
«f  any  kind  was  in  fact  ever  made  to  him.  The 
anmmons  against  Kilshaw  was  not  produced  upon 
<he  trial  before  me,  nor  was  any  other  evidence 
.given  of  its  contents  or  about  it  than  what  I  have 
■tated.  At  the  close  of  the  case  for  the  prosecution 
toe  prisoner's  counsel  objected  that  there  was,  in 
iact,  no  information  or  complaint  to  justify  the 
issuing  of  a  summons  against  Kilshaw,  and  there- 
fore that  the  whole  proceeding  before  the  magis- 
trates was  coram  nonjudice. 

Again,'  to  prove  the  perjury  assigned,  a  policeman 
■•I  the  name  of  Todd  was  called.  He  swore,  amongst 
Other  things,  that  he  had  seen  the  prisoner  in  Kil- 
•haw's  beerhouse  in  Burtonwood,  and  that  he  had 
49oken  to  him  there  at  twenty  minutes  to  five  pjn., 
or  thereabouts,  on  the  day  in  question. 

To  confirm  Todd  two  other  witnesses  were  called 
lor  the  prosecution.  One  of  them  swore  that  he 
aad  seen  the  prisoner  Shaw  in  the  village  of  Burtou- 
vood  (the  village  in  which  Kilshaw's  beerhouse  is) 
«t  two  o'clock  in  the  afternoon  on  the  same  day. 
The  other  witness  swore  that  she  had  seen  the  pri- 
soner between  three  and  four  o'clock  in  the  after- 
noon of  the  bame  day  on  the  road  leading  to  Kil- 
ahaw's  house,  and  when  she  last  saw  him  he  was 
dose  to  Kilshaw's  beerhouse.  The  direction  the 
prisoner  was  then  taking  led  also,  as  was  proved,  to 
the  house  of  the  prisoner's  brother,  where,  accord- 
ing to  the  witnesses  for  the  prisoner,  he  was,  in  fact, 
at  the  very  time  when,  according  to  Todd's  state- 
ment, he  was  in  Kilahaw't  house  drinking  ale. 

It  was  contended  upon  this  part  of  the  case  by 
the  counsel  for  the  prisoner,  that  there  was  no  cor- 
coboration  of  the  principal  witness  Todd,  in  support 
ttthe  assignment  of  p»jury.  I  overruled  all  these 
■oi>jections.    A  great  number  of  witnesses  wm  then 


called  for  the  prisoner  with  a  view  to  contradict  tke 
witness  Todd,  and  to  show  the  truth  (tf  the  pri- 
soner's statement  before  the  magistrates,  mmdr, 
that  he  never  was  at  Kilshaw's  house  on  the  Soi- 
day  in  question,  but  that  he  was,  in  fact  st  tin 
house  of  his  brother  drinking  tea  at  the  time,  when, 
according  to  Todd's  statement,  he  was  driokiiig  beer 
in  Kilshaw's  house.  One  of  the  witnesses  fcr  tkt 
defence  (one  Sarah  Bury)  admitted  that  Ae  ws 
the  prisoner  in  the  village  of  Burtoavood  oo  the 
day  in  question,  between  three  and  four  o'clock  is 
the  afternoon.  I  left  all  the  facts  ud  ciraui- 
stances  of  the  case,  at  once  voiuminons  and  ooo- 
flicting,  to  the  jury.  ^ 

He  was  convicted,  and  I  at  once  sentenced  im 
to  twelve  calendar  months'  imprisonment,  with  hud 
labour. 

He  was,  however,  the  next  day,  with  the  ssnctioB 
of  Mellor,  J.,  let  out  on  bail. 

The  opinion  and  advice  of  the  Court  is  desiied  as 
the  cose,  especially  on  the  following  points: 

1.  Is  the  indictment  sufficient  ? 

2.  If  sufficient,  was  the  production  of,  or  farther 
proof  of,  an  information  or  complaint,  as  the  buii 
of  the  summons  against  Kilshaw,  indiipenuUjr 
necessary  on  the  prisoner's  trial  ? 

3.  Is  the  last  objection  as  to  wanf  of  ootrobon- 
tion  of  any  value  under  the  circumstances? 

Geoboe  Axxmsox. 

Cottimham  for  the  prisoner. — The  conviction  vti 
wrong.  First,  the  non-production  of  the  infonnstioa 
before  the  magistrate  and  the  summoiu  wis 
fatal  to  the  indictment.  In  Reg.  v.  irAytrnr,  8  Cn 
C.  C.  438,  where  the  prisoner  was  indict  forwilfil 
and  corrupt  perjury  committed  at  a  police  coot 
upon  the  hearing  of  a  summons,  it  was  held  eiien- 
tial  that  the  summons  should  be  produced.  [Buck- 
BUKK,  J. — In  this  case  it  does  not  i4>pear  that  the 
point  was  taken  at  the  trial  or  anything  reiemd 
about  that.  For  all  that  appears  the  fsisoDer  oij 
have  had  the  summons  and  would  not  produce  it, 
and  seoonda^  evidence  may  have  been  given  of  it 
Chaskell,  B. — In  the  case  cited  the  Court  ooaU 
not  see  the  materiality  of  the  answers  of  the  deft, 
until  it  saw  the  charge  in  the  summons.]  Here  the 
information  was  the  basis  of  the  jurisdiction  befoR 
the  justices,  and  in  the  absence  of  the  inmniaQi 
there  was  not  proper  evidence  of  the  charge  depend- 
ing before  them.  And  before  the  magistrate  eoald 
sign  the  summons  he  must  have  an  information  hiil 
before  him.  But,  in  point  of  fact,  there  ws<  no  in- 
formation laid  before  the  magistrate ;  but  the  mt- 
gistrate's  clerk  drew  up  the  summons  upon  the 
report  of  a  police  superintendent,  who  reported  vhit 
a  policeman  had  told  him.  And  furtiier,  the  um- 
mons so  drawn  up  was  not  produced  at  the  triiL 
This,  it  is  submitted,  is  a  fatal  objection, 

Pxley  on  Conv.  by  Macnamara,  64 ; 

C<  v>pf  V.  Durden,  1  Sm.  L.  C.  619 ; 

A^.  V.  i/^i&rd;  Dears.  C.  C.  167 ;  6  Cox  0.  C IM; 

Stone's  J.  P.  56. 
Secondly,  as  to  the  corroboration  of  the  prindpl 
witness.  The  corroborative  testimony  must  oat  he 
circumstantial  merely,  but  probative:  (Best  <■ 
Ev.  672.)  It  should  be  of  such  force  that,  in  a  cm 
where  the  testimony  of  one  witness  is  suiBcient,  it 
would  prove  the  case : 

Beg.  V.  Bumll,  3  Fos.  A  Fin.  271 ; 

Boscoe  Law  of  Ev.  in  Crim.  Cas.  863,  edit  18S1; 

Reg.  V.  I'aUs,  1  Car.  *  M.  187; 

Ibg.  V.  Bo, Iter,  2  Den.  C.  C.  896; 

R.  v.  Champiu^t,  2  Lew.  0.  &  62. 
Here  the  question  was,  whether  Shaw  was  is 
Kilshaw's  beerhouse  between  three  and  five  o'clock  m 
the  Sunday  in  question,  and  the  utmost  thecomhe- 
rative  evidence  came  to  was,  that  he  was  seen  oesr 
the  house  at  that  time.  Next,  m  to  the  snffldei^ 
of  the  indictment.    Fiitt)  the  indictment  kavci  it 
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io  doubt  M  to  the  atatate  in  which  it  is  framed. 
The  indictment  merely  atatea  that  after  the  paaaing 
of  aatatatemadein  the  aeaaion  held  in  the  18th  and 
19th  Vict.,  tco.  Kilabaw  woa  a  person  licensed  to 
sell  beer  by  retail,  &&,  &c.  The  proceedings  may 
hare  been  under  that  Act  or  tuder  the  1  VViU.  4, 
c  64,  or  the  4  &  5  Will.  c.  85.  Then  it  ia  not 
alleged  that  the  joaticea  vrere  acting  in  and  for  the 
place  where  the  annunona  was  heard :  {Reg.  v. 
ItaKUngi,  8  C.  &  P.  439.)  [Kble,  C.J.— The  IVVill. 
4  gare  the  petty  aeaaiona  the  jurisdiction,  and  the 
18  &  19  Vict.  c.  118,  8.  6,  gave  jurisdiction  to 
any  jnatioe  of  the  county.]  Here  the  indictment 
slwws  that  the  charge  was  preferred  at  the  petty 
aeaaiona ;  and  it  should  alao  hare  averred  that  the 
joaticea  were  acting  in  and  for  the  diviaion  in  which 
the  offence  took  place : 

Bez  y.  DotcHn,  5  T.  a  818L 
Ko  counsel  appeared  to  argue  for  the  prosecution. 

Eklb,  C.  J. — ^I  think  that  this  conyiction  moat  be 
afflrmed.  Kilsbaw  was  proceeded  against  before 
two  magiatratcs  on  a  summons,  and  he  was  con- 
victed of  keeping  open  a  beerhouse  during  the  pro- 
hibited honn.  The  18  &  19  Vict.  c.  118,  s.  6,  says 
that  every  person  who  shall  offend  against  that 
Act  shall  be  liable  upon  aummary  conviction  for  the 
aame  before  any  jnatice  for  the  county,  riding, 
diviaion,  Ac,  or  place  where  the  offence  shall  be 
oonunltted.  Then  Kilshaw  being  proceeded  against 
for  the  offence  under  that  statute,  a  policeman 
awora  that  Shaw  waa  the  person  to  whom  the  beer 
was  soiled,  and  that  he  aaw  him  in  Kilsluiw'a 
house.  To  rebut  that,  Shaw  waa  called  for  Kil- 
duw,  and  he  awore  not  only  that  he  was  not  in 
Kilshaw'a  house  at  all  on  the  day  in  question,  bat 
that  he  had  not  been  in  it  for  a  fortnight  before  that 
day.  The  indictment  alleges  that  Kilshaw  was 
summoned  to  appear  before  such  of  Her  Bfajcsty's 
justices  acting  in  and  for  the  county  (being  Uie 
county  and  puce  where  the  offence  was  alleged  to 
have  been  committed)  to  answer  a  certain  informa- 
tion and  comidaint  preferred  against  him  and 
depending  before  the  said  justices.  Now,  no  sum- 
mons was  proved  at  the  trial  of  this  indictment,  and 
no  written  information  warranting  the  issuing  of 
tbe'sommona  waa  proved ;  but,  in  my  oi»nion  and 
in  my  experience,  where  a  party  appears  before 
a  justice  charged  with  an  offence  witlun  his  juris- 
diction, the  justice  has  jurisdiction  to  diapose  of  the 
case  without  a  aummona  or  without  any  information 
in  writing  being  laid  before  him,  unleaa  the  statute 
creating  the  offence  impoeea  the  obligation  of  not 
hearing  the  case  without  these  preliminaries.  The 
whole  of  the  proceedings  may  be  drawn  up  at  the 
time  of  the  bearing.  This  indictment  is  so  framed 
as  to  give  countenance  to  the  objection  of  the  non- 
production  of  the  summons  at  the  trial,  because  it 
contiUnaan  allegation  that  asummonawaadnlyiaaned 
to  bring  Kilahaw  before  the  magiatratea.  Aa  far  as  I 
can  muce  out,  no  aummona  was  produced  at  the  trial, 
but  there  was  a  great  deal  of  evidence  to  ahow  that 
a  summons  had  been  isaued,  and  I  do  not  find  it 
stated  in  the  case  that  the  objection  was  taken  that 
the  aummona  waa  not  produced.  It  may  have  been 
there  in  court  in  the  officer's  pocket,  and  would  have 
beenpradncedif  callbd  for.  We  have  onl^  to  decide 
on  the  points  reserved,  of  which  this  is  not  one. 
The  learned  counsel  for  the  prisoner  then  took  an 
objection  that  there  was  no  written  information 
justifying  the  issuing  of  a  summons  against  Kil- 
shaw. A  written  information  is  not  neceaaary  for 
issuing  a  aummona,  and  thia  objection  falla  to  the 
gromid.  Aa  to  the  objection  to  the  indictment  for 
not  ahowing  that  the  justices  were  acting  in  and  for 
the  petty  aeaaiona  where  the  offence  took  place,  I 
read  the  18  &  19  Vict,  aa  creating  a  different  tri- 
I'unal  from  that  created  by  the  1  Will.  4,  which 


gave  the  juriadiction  over  the  offence  of  aelling  beer 
within  the  prohibited  houra  to  the  petty  aessionat 
division.  Aa  to  the  laat  objection,  the  one  of  aulH 
atance  and  merit,  that  the  testimony  of  the  police- 
man waa  not  supported  by  proper  corroborative 
evidence,  the  law  says  that  the  offence  of  perjury  i* 
not  eatabliahed  by  one  witneaa  awearing  to  the  con- 
trary of  that  which  the  deft,  awore,  and  the  proae- 
cntion  ia  bound  to  torn  the  scale  by  additional 
evidence.  What  degree  of  corroborative  evidence  i» 
requisite  must  be  a  matter  for  the  opinion  of  th(y 
tribunal  that  tries  the  case,  which  must  see  that  it 
deserves  the  title  of  corroborative  evidence.  An^ 
attempt  to  define  the  degree  of  corroboration  neces- 
sary would  be  illusoiy.  Then,  in  thia  case,  was  the- 
oath  of  the  accusing  witness  corroborated  ?  One  of 
the  charges  of  perjury  is,  that  the  deft,  swore  that 
he  was  not  in  the  parish  on  the  Sunday  in  question. 
To  corroborate  the  accuser  two  wltnesaea  were- 
called  who  saw  the  deft,  not  only  in  the  parish  on 
that  day,  but  one  of  them  saw  him  on  the  road  and 
dose  to  Kilshaw's  beerhouse  at  the  time.  I  think 
that  thia  waa  aome  corroboration  at  leaat,  and  that 
the  caae  waa  properly  left  to  the  jury. 

Chaicnki.1.,  B.—  I  alao  think  that  the  conviction 
should  be  afflrmed.  I  entertained  a  doubt  on  one  of 
the  points  during  the  argument;  but,  after  oar»- 
fully  considering  the  matter,  I  think  that  the  con- 
viction should  l»  afflrmed.  It  was  contended  that 
the  indictment  was  bad  because  it  was  uncertain 
under  what  statute  the  charge  was  preferred.  I 
think  that  argument  ia  without  foundation,  for  th(» 
indictment  refera  to  the  18  &  19  Vict.  c.  IIH. 
Another  objection  waa,  that  it  did  not  appear  that 
the  juaticea  were  acting  in  and  for  the  petty  aea- 
aional  division  where  the  offence  took  place.  That 
might  or  might  not  have  been  an  objection  if  the 
indictment  had  been  preferred  under  the  earlier 
Acts;  but  under  the  18  &  19  Vict  c  118,  it  ia  no 
objection.  Then  it  waa  urged  that  there  was  not 
aufflcient  corroborative  evidence.  There  were  tw» 
aU^ationa  on  which  perjury  waa  aaaigned,  and  no 
objection  was  made  to  the  materiality  of  tboa» 
allegationa.  Now,  two  witnesses  were  called  ta 
prove  one  of  the  allegations,  and,  if  the  only  allega- 
tion had  been  the  other  one,  there  would  have  been 
some  corroborative  evidence  as  to  that.  The  only 
other  objection  is  the  one  on  which  I  entertain 
some  doubt,  viz.,  whether  it  waa  not  a  materiat 
allegation  in  the  indictment  that  a  aummona  liiul 
been  duly  issued,  and  whether  on  that  point  there- 
was  not  a  failure  in  the  evidence.  If  it  had  been 
neceaaary  to  decide  that  point,  I  ahonld  have  re- 
quired more  time  for  consideration.  I  do  not  find, 
however,  that  the  point  arises.  The  objection  niad» 
at  the  cloae  of  the  proaecution,  that  there  was  n» 
information  or  complaint  to  justify  the  issuing  of  a 
summons  against  Kilshaw,  does  not  raiad  the  poinU 

Blackbdbh,  J. — I  am  of  the  same  opmion.  Tli* 
substantial  objection  was,  that  the  justices  had  n» 
jurisdiction  to  hear  the  case,  because,  prior  to  th» 
summons,  there  was  no  information  or  complaint.. 
But  none  such  waa  required  prior  to  the  summons. 
It  might  be  eesential  to  know  that  the  charge  waa 
one  of  perjury,  and  that  waa  a  good  reason  for  aak- 
ing  for  an  adjournment  when  the  party  appeared 
But  if  he  chooses  to  waive  the  information,  and) 
allow  the  hearing  to  proceed,  the  justices  have  juris- 
diction. 

Mellob,  J.— I  ahare  in  the  doubt  of  my  brother 
Channell ;  and,  if  the  point  was  before  ua,  I  should 
require  further  time  for  consideration. 

M.  Surra,  J.— Unleaa  it  ia  required  by  atatute,. 
where  a  purty  voluntarily  appears  to   answer  » 
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charge  before  a  magiatrate,  no  infonnation  or  sum- 
mona  is  necesiaiy.  It  is  clear  that  in  this  case  the 
objection  was  not  the  non-prodaction  of  the  sum- 
mons, bat  the  want  of  an  information. 

Conviction  affirmed. 

Rao.  V.  Bjoknsen. 

Uurdtr  on  the  high  leaf—Britith  ship — Register  ofsliip 
— PritnS  Tacit  proof— AUen  owner — 17  &•  18  Vict.  c. 
104. 

■jS.  murder  was  committed  on  board  a  Aip  on  the  high 
seas,  sailing  itnder  the  British  flag,  and  the  accused 
brought  to  England  in  eustodg,  ana  put  on  his  trial 
for  tht  crime.  To  show  jurisaiciion  in  Me  courts  of 
this  country  it  was  sought  to  establish  that  tlie  ship 
was  a  British  ship,  and  the  register  of  the  ship  at  tie 
port  of  London  was  put  in  evidence,  wherein  the  owner's 
name  was  staled  to  be  C.  A.  Behder,  of  14,  London- 
street,  Cituof  London,  merchant.  It  was  proved,  how- 
ever, that  adider  was  aUen  bom,  and  it  did  not  appear 
that  he  was  a  denisen  of  this  country  or  naturalised.  It 
was  further  proved  that  the  ship  was  foreign  built,  and 
that  the  officers  andcrew,  including  the  accused,  were 
foreigners: 

Jleld,  that  although  the  register  might  be  primd  facie 
evidence  of  the  facts  stated  thei^n,  and  Viat  the  ship 
was  a  British  ship,  vet  the  proof  that  the  owner  was 
tdien  born  rebutted  the  inference  from  the  register  that 
he  was  a  British  subject,  and  he  was  therefore  die- 
mudified  by  the  Merchant  Shipping  Act  (17  ^  18 
Vict.  c.  104),  ».  18,/rom  being  the  otonerofa  British 
ship: 

Meld  also,  that  it  would  not  be  presumed  that  he  was 
denixenised  or  natundised. 

Case  reserred  by  Channel!,  B. 

The  prisoner  Adolph  Bjomsen  was  indicted 
before  me  at  the  last  Winter  Commission  for  the 
♦ounty  of  Southampton,  for  the  wilful  murder,  on 
•Ihe  high  seas,  of  one  Heinrich  Leonard  Paul 
Scherck. 

The  jury  acquitted  the  prisoner  of  murder. 

They  found  him  guilty  of  manslaughter. 

This  Todict  is  to  be  taken  for  the  purposes  of 
the  preeent  case  to  be  con«ct,  subject  to  the  points 
-of  law  hereinafter  stated  respecting  the  jurisdiction 
of  the  court  to  try  the  prisoner  for  the  offence. 

The  offence  was  committed  on  bond  tho  barque 
Guttav  Adolf^  on  the  21st  June  lost,  on  the  high 
-seas^  at  a  pomt  about  five  days'  sail  from  Femam- 
trooo,  and  about  200  miles  from  the  nearest  land. 

In  opening  the  case  to  the  jury  the  counsel  for  the 
prosecution  stated  that  since  the  prosecution  had 
'Veen  instituted  doubts  had  arisen  as  to  whether  the 
Gustav  AMph  was  a  British  ship,  so  as  to  giye 
jurisdiction  to  the  Court  to  try  the  prisoner  for  an 
offence  committed  on  board  the  barque  on  the  high 
leas,  and  that  he  should  place  at  the  disposal  of  the 
prisoner's  counsel,  if  desired  by  him,  aU  the  docu- 
'inents  in  the  possession  of  the  prosecution  for  clear- 
ing up  those  doubts. 

The  facts  reUting  to  the  commission  of  the 
offence  on  board  the  ship  having  been  proved,  it 
-was  further  proved  that  the  ship  in  question  was 
ftnilt  at  Kiel,  in  the  duchy  of  Holstein,  in  the  spring 
«f  the  year  1864.  That  she  sailed  from  Kiel  to 
XK>ndon,  thence  on  the  voyage  in  the  course  of 
Which  the  offence  was  oomnutted. 

All  the  officers  and  crew  were  foreigners ;  the 
prisoner  bmng  second  mate,  and  the  deceased  the 
master.  The  ship  was  sailing  under  the  English 
flag  on  the  21st  June  1864.  The  crew  were  told 
before  sailing  that  Mr.  Behder  was  sole  owner.  Ue 
was  not  a  bom  Englishman. 
•    A  certified  copy  of  the  register  of  the  Gustav 


Adolph,  under  the  17  &  18  Vict  c  104,  was  put  m 
by  the  counsel  for  the  prosecution. 

It  was  objected  that  the  qnaliflcatioo  of  Mr. 
Rehder  to  be  an  owner  of  a  British  ship  accord- 
ing to  the  ISth  section  of  tiiat  Act  on^t  to  be 
proved. 

I  admitted  the  certified  cofnr  as  primi  fane 
evidence  that  the  ship  Gustan  AMfk  was  a  Britisli 
ship. 

In  consequence  of  the  opening  statement  of  tltt 
counsel  for  the  prosecution,  the  prisoner's  comsri 
called  for  certain  letters,  which  were  then  pBt  ia 
evidence  by  the  prosecution,  at  the  request  of  the 
prisoner's  counsel.    They  were  as  follows : 

Hamburg,  list  Dm  I8St 
C  H.  Bebdar,  Eaq.,  London. 

Dear  Sir,— As  Tarb&Uy  (greed  upon,  I  herabv  maka  oter  la 
jrou  my  part  of  a  oontnct  algned  on  the  SMi  Ma^,  A.C  t^ 
and  betweea  Mr.  C.  L.  Bock,  ■htpbnilder  of  Kiel,  and  in}««: 
whereby,  atter  doe  delivery  or  the  veaael  tharain  eontneHd 
for,  you  become  the  aole  owner  of  the  barqwaWp  eallad  Qmam 
AMpk,  of  the  foUowing  dlmeniioni  :— 

tt.1 

Lengtbotkeel  ..„. . lie    «1 

Length  over  all    ~ —  131    0 1 

Width  ootalda  all  over  .................    V   0 

Width  Inalda    . M    0/ 

Depth  ot  bold  from  balow  to  tlia 

apper  deck  plank ~ U    4j 

at  the  price  o(  coat  atipnlated  for  aay,  HamboiT  ba.— — -^ 
<2,Ma  Aa  fDither  agreed  upon,  I  ehall  make  via  iwi  cMair 
payment  to  Ur.  C  C  Book,  and  aea  to  the  traa  fnHHnifHf 
the  contract,  deblUns  you  all  paymenta  made  in  amwnM 
cnrrent  With  lagard  to  the  reaael  beiaeli;  IcaaintBtoreut 
aa  yoor  agent  only,  and  it  wOl  thoa  ba  neeaawy  lor  yoa  la 
■end  me  a  power  of  attorney  at  your  aarilet  tuaiauliia 
I  remain,  dear  Sir,  yoor  obedient  aerrant,        Paci.  tMixm. 

I,  Edward  Lehrenger,  Doctor  of  Lawi  of  the  Frae  HaiiM*ifc 
town  of  Hunborg,  Notary  Pablic,  Ao,  hereby  etiHty  «ad 
atteat  that  the  letter  hereinbefore  wiittea  was  doty  algncd  ky 
Mr.  Faol  Ebleis,  £c 

Hamburg,  7th  JaiL  1864. 

(Signed)  T.ianmnii,  Dk 

London,  ISth  Jan.  UH. 
Paal  Ehlera,  EK].,-of  Hong  Kong,  p.  t,  Hambm 
Dear  Sir,— I  reply  to  yoor  letter  of  the  Slat 
hereby  accept  your  reaponaibiHty  In  a  oontm 
2»th  Hay  1860  by  vonr  good  aelf  and  Xr.  C.  L.  Bock,  dris- 
bulldor  of  Kiel,  relattaig  to  the  baniaa-ahip  Ootar  Utt/k 
now  In  ooarae  of  constmctlan  at  or  near  Kml  Aaaoleowav 
of  thla  veaael  I  beg  to  Incloae  power  of  aMomay,  and  laqaMt 
yoo  to  be  kind  enoogh  to  nnaertaka  tha  whole  and  eaCm 
nttlng  oat  of  my  above-named  ahlp  Omdn  AMfk,  darlarlag 
•  laflaB 


Britkh 


at  the  aame  lima  that  I  ahall  ba  aattaOed  with  i 
thing  that  yon  may  do  or  canae  to  be  dona  in  aria  ker  la- 
tereat  The  .veaael  being  intended  tor  the  OUna  bade,  I 
reqneet  at  the  same  time  that  yon  wOl  be  kind  enoajti  la 
keep  all  the  aoconnta,  and  in  oonstderation  vA  Iheae  Mtikja 
and  upon  oondiUon  tbat  yon  charge  no  iotereat  on  any  part  a( 
the  llrat  cost  of  the  above  veaael  for  which  yoa  iiiala  ^dv 
advance,  I  hereby  promiaa,  make  ov«r  and  tramtar  to  yw  aa 
verbally  agreed  between  ua,  S-7th,  aay  atx-aaveuh  yaia 
ofalltheproBtaarieingoatof  tUaveatnra.  On tha atkeriida 
it  la  nnderalood  between  na  that  in  oaaa  any  Inam  aboaU 
ariae  oat  of  thla  boainaaa  yoa  ahare  In  tham  to  iha  aame  ezaia 
aa  in  the  pioflta,  say  for  liX'aeventha  (S-7tha). 

Tmating  that  the  result  may  be  a  tavoar^iie  one,  I  ictoa^ 
dear  Sir,  yours  tmly, 

(Signed)  C.  A.Bi^a. 

Here  follow  two  names  as  witnesses  to  the  signal 
tures  of  C.  A.  Rehder,  James  L.  Wolff,  aad  T.  C 
Bremer,  jnn. 

It  was  admitted  by  the  counsel  for  the  prosecntiaa 
that  Paul  Ehlers  was  not  a  natural-bom  BtitiA 
subject,  and  they  had  no  evidence  of  his  haviog 
received  letters  of  denization  or  having  been  nata- 
ralised. 

It  was  submitted  on  the  part  of  the  priaooer 
that  these  letters  showed  a  partnership  in  the  vessel 
between  Behder  and  Ehlers,  and  that  it  was  aiwvm 
by  the  18th,  the  SSth,  the  lOScd,  and  other  sectioM 
of  the  Merchant  Shipping  Acta,  that  the  owner  of  a 
beneficial  interest  in  a  British  ship  most  beqoaBfiol 
in  the  same  way  as  the  owner  of  a  I^al  tatcresl; 
that,  even  admitting  the  registration  of  the  skip  ia 
the  name  of  Rehder  by  the  proper  ofBoer  to  be  fnmi 
facie  proof  of  Render's  qualification  to  be  aa  owner 
of  a  British  ship,  it  could  be  no  evidemn  of  Ehta's 
qualification,    and    therefore   the  letters   proviiv 
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Ciller's  interest  in  the  ship  lebntted  tbeprimS  facie 
«TJdeDoe  that  she  was  a  British  ship.  The  106th 
section  of  the  Act  was  also  referred  to. 

I  respited  sentence  upon  the  prisoner,  who  is  now 
in  custody,  till  the  next  assizes,  and  reserred  for  the 
-eonsidenUion  of  this  court  the  following  questions : 

1.  Whether  I  ought  to  hare  reoeired  the  certi- 
iled  copy  of  the  register  of  the  ship  as  prim&faae 
evidence  that  the  snip  was  a  British  ship. 

2.  If  it  was  rightly  receiTed  as  primA  facit  eTi- 
denoe,  whether  the  letters  of  the  Slst  Dec.  1863, 
and  of  the  13th  Jan.  1864,  taken  with  the  admission 
as  to  the  $tatia  of  Faul  Ehlers,  rebutted  that  prim& 
foot  evidence. 

3.  Whether,  upon  the  evidence,  there  was  suffi- 
«ient  proof  that  the  Chalao  Adolpk  was  a  British 
4iip. 

Hariagton  for  the  prisoner. — ^It  is  submitted  that 
tiie  conviction  was  wrong.  There  was  no  sufficient 
«vidence  that  this  was  a  British  ship.  The 
register  ia  only  primd  facie  evidence  of  the  matters 
contained  or  recited  in  tiie  register  or  indorsed  on  it : 
<I7  ft  18  Vict  c  104,  s.  107.)  The  register  describes 
Behder  as  sole  owner,  and  it  was  proved  at  the  trial 
Aat  he  was  alien  bom.  He  could  not,  therefore,  be 
the  owner  of  a  British  ship,  because  sect  18  enacts 
that  no  ship  shall  be  deemed  a  British  ship  unless 
•he  belcmgs  wholly  to  owners  of  the  foUowm^  des- 
'Cription,  that  is  to  say,  first,  natural-bom  subjects ; 
second,  persons  made  denizens  by  letters  «f  deniza- 
tion or  naturalised ;  third,  bodies  corporate  esta- 
blished under,  subject  to  the  laws  of,  and  having 
th^  principal  place  of  business  in  the  United 
Kingdom  or  some  British  possession.  There  was  no 
proof  that  Bdider  was  denizenised  or  naturalised. 
The  Merchant  Shipping  Amendment  Act  (24  &  26 
Vict,  c  63),  s.  3,  shows  the  intention  of  the  Legisla- 
.tnre  to  exclude  unqualified  persons  from  the  owner- 
ship of  British  ships  and  the  privileges  incident 
thereto.  Accordingly,  when  a  British  uiip  is  trans- 
ierred  to  anyperson  not  qualified  to  be  the  owner  of  a 
British  shipithat  fact  is  to  be  notified  to  the  registrar 
and  the  certificate  of  register  is  to  be  delivered  up. 
Sect.  106,  which  enacts  that  unregistered  ships  shall 
be  treated  as  British  ships  in  respect  of  offences 
committed  on  board  theAiof,  is  limited  to  sliips 
owned  by  persons  qualified  to  be  owners  of  British 
•hips.  It  will  be  contended  that  as  by  sect.  88  no 
penon  shall  be  registered  until  he  has  made  a  declar- 
ation of  ownership  containing  a  statement  of  his 
■qnalification  to  be  an  owner  of  a  British  ship  and 
other  particulars,  it  must  be  presumed  that  Behder 
has  made  that  declaration.  But  sect.  97  enables  the 
registrar  for  reasonable  cause  to  dispense  with  such 
dMlaistion.  No  such  preeumption  can  be  made, 
therefore,  in  this  case:  (Rtg.  v.  SaoeO,  8  Q.  B.  161.) 
A  register  is  not  a  document  required  by  the  law  of 
nations  as  expressive  of  a  ship's  cluuwiter:  (Ze 
'CheminmU  v.  Pearson,  4  Taun.  367.)  As  to  what 
give*  the  character  of  a  British  ship  independently 
of  statute,  there  is  no  case  to  be  found  reported. 
The  case  stands  thus,  tYm  primi  facie  evidence  of  the 
4iip  being  a  British  ship  is  rebutted  by  the  proof  of 
B^der  b^g  an  alien  bom : 

T%»  Eagle,  1  W.  Bob.  246; 

T%e  firtuaa,  1  Dods.  Adm.  81, 86 ; 

Pine  V.  Anderton,  4  Taan.  662 ; 

taerpool  Borou^  Bank  v.  TWner,  1  H.  i  J.  169; 
2  De  O.  F.  ft  O.  802. 
A  certificated  ship  and  a  British  ship  are  not  con- 
vertible terms. 

Pnitatx  (,M.  Bert  with  him)  for  the  prosecution. 
— The  conviction  ought  to  be  affirmed.  There  was 
evidence  that  this  was  a  British  ship.  The  question 
is  not  whether  this  was  a  British  ship  within  the 
^ovisions  of  the  Merchant  Shipping  Act,  for  a  ship 
may  be  entitled  to  the  protection  of  the  British  l«ws 


although  it  may  not  be  within  its  provisions.  The 
Admiralty  Courts  hold  that  the  tests  of  a  ship 
being  a  British  ship  are  the  residence  of  the  owner 
in  the  British  dominions  and  the  ship  sailing  und^-r' 
the  British  flag.  The  case  shows  that  Rehder,  tlia 
registered  owner,  was  resident  in  London,  and  th.it 
the  ship  sailed  from  a  British  colony  and  carried  the 
British  flag.  From  these  facts  the  court  will  infer 
that  this  was  a  British  ship.  It  will  be  inferred 
that  the  declaration  of  ownership  required  by 
sect.  83  of  17  &  18  Vict.  c.  104  was  made  previou* 
to  the  ship  being  registered.  [Blackbubn,  J. — 
Why  so?  The  fact  was  not  proved,  and  sect.  <J7 
enables  the  registrar  to  dispense  with  it  on  reason- 
able grounds.]  Sect.  42  requires  certain  particulars 
to  be  entered  in  the  r^pster-book,  and  among  them 
the  several  particulars  as  to  the  ship's  origin  stated  in 
the  declaration  of  ownership.  And  on  the  principle 
omnia  rite  acta  pretumuntur  it  must  be  presumed  - 
that  as  the  Act  directs  a  public  officer  not  to  register 
a  ship  until  such  declaration  is  made,  it  will  be 
presumed  that  it  has  been  duly  made.  Illegality  is 
not  to  be  presumed,  nor  anything  that  would  sub- 
ject the  ship  to  forfeiture. 

Taylor  on  Evid.  123,  4th  edit ; 
Atffar  V.  AlUuM,  1  Stark.  &  222 ; 
Van  Omerton  v.  Dotnck,  2  Oamp.  44; 
.SiMMU  V.  Dixon,  &B.  ft  G.  758. 
Tbe  court  will  further  presume  that  the  party 
who  made  the  declaration  of  ownership  was- 
quidifled  according  to  his  declaration.  [Black- 
BCBK,  J. — I  own  I  nave  great  difficulty  in  a  crimi- 
nal case  against  a  third  person  in  making  any 
such  presumptions.  Sect  107  carefully  avoids 
saying  that  ue  register  and  declaration  shall  be 
proof  of  the  contents,  bnt  says  that  they  shall  only 
be  primd  fade  evidence  of  the  matters  therein.]  It 
is  not  to  be  presumed  that  a  party  has  comnutted 
the  indictable  offence  of  making  a  false  declaratioiv 
and  unduly  assuming  a  British  character:  (sect. 
103).  [BLACKBURir,  J. — ^The  truth  of  a  statement 
is  not  to  be  presumed  against  a  stranger  on  the 
ground  that  the  party  making  the  statement  is  not 
to  be  presumed  to  have  committed  a  crime.]  In 
Rex  r.  Hmekint,  10  East,  211,  it  was  held  that  the 
presumption  of  law  b^g  that  every  person  ha» 
conformed  to  the  law  till  something  appear  to  rebut 
that  presumption,  it  was  to  be  taken  that  a  person- 
elected  to  a  municipal  office  had  duly  taken  the 
sacrament  within  a  year  as  required  by  the  18  Car.  2, 
c.  12.  [Mbllos,  J. — But  ia  this  case  it  is  an 
admitted  fact  that  Behder  was  not  bom  in  England. 
Chansbll,  B. — Suppose  that  a  declaration  of 
ownership  had  actually  been  put  in  evidence,  would 
there  have  been  any  presumption  of  the  truth  of  it» 
contents?]  In  BodweUy.  Sedge,  1  C.  &  P.  220,  a 
theatre  was  presumed  to  have  been  licensed  from 
the  fact  of  pcaformances  having  taken  place  there ; 
and  in  SuAdl  v.  Lambert,  16  C.  B.,  N.  S.,  781,  a 
Soman  Catholic  chapel  was  presumed  to  have 
been  licensed  for  the  celebration  of  marriages  from 
the  fact  of  marriages  taking  place  there.  A  some- 
what similar  presumption  was  made  in  AOUahon  v. 
£Uu  and  others,  14  Ir.  C.  h.  Rep.  499.  By  sect.  9T 
the  declaration  of  ownership  can  only  be  dispensed 
with  where  the  registrar  is  satisfled  that  from  any 
reasonable  cause  it  cannot  be  made,  and  in  that  case 
the  registrar,  upon  production  of  such  other  evidence. . 
and  subject  to  such  terms  as  he  may  think  fit,  mar 
dispense  with  the  declaration.  So  that  it  is  to  b» 
inferred  either  that  the  declaration  of  ownership  was 
duly  made,  or  that  evidence  equivalent  thereto  was 
produced  before  the  registrar.  [Blackbus}<,  J. — 
Supposing  there  had  been  no  statutory  enactment 
affecting  the  question,  what  is  the  definition  or 
character  of  a  British  ship  at  common  law  ?]  There 
is  no  abstract  definition  to  be  found  in  the  books : 
The  Indian  Chief  3  Rob  IS,  33 ; 
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The  Matchletty  1  Hag.  Adm.  Bep.  103: 

TaHibt  V.  Baukhck.  3  B.  &  P.  207 ; 

The  VigUantia,  1  C.  Bob.  12. 
On  the  whole  it  is  eubmitted  that  in  this  case  this 
■was  a  British  ship  for  the  purpose  of  giving  juris- 
diction to  the  Adouraltj  to  prosecute  for  offences 
committed  on  board  of  her,  and  it  would  be 
dangerous  to  hold  the  contrai7. 

UaringUm  in  reply.— It  is  not  found  as  a  fact  that 
Rehder  was  an  English  merchant  or  resident  in  Lon- 
don. Carrying  any  particular  flag  is  evidence 
S(ainst  the  owner,  but  not  for  him,  and  is  not  a 
rcumstance  from  which  jurisdiction  can  be  pre- 
tumed  against  a  foreigner. 

Eblb,  C.  J.— I  am  of  opinion  that  this  conviction 
cannot  be  sostaincd.  The  prisoner  was  convicted 
of  manslaughter  committed  on  the  high  seas,  and 
the  question  is  whether  there  was  any  jurisdiction 
to  try  the  prisoner  in  England.  The  crime  was 
committed  on  the  ocean  thousands  of  miles  away 
bom  British  territory,  and  the  ground  on  which  the 
prosecutor  relies  for  jurisdiction  to  try  in  England 
u  that  the  crime  was  committed  on  board  a  British 
ship,  which  carries  with  it  British  law,  and  that  the 
case  is  therefore  as  if  the  crime  had  been  committed 
on  British  land.  The  whole  question  is  whether  the 
■hip  was  a  British  ship.  I  am  clearly  of  opinion 
that  there  was  primA  facie  evidence  that  she  was  a 
British  ship.  There  was  evidence  of  a  certificate  of 
registry  in  London,  wherein  Behder  was  described 
a*  the  owner  at  that  time  as  resident  in  London,  and 
the  ship  was  sailing  under  tbe  British  flag.  But 
Behder  was  described  therein  as  sole  owner,  and  I 
take  it  to  have  been  proved  at  the  trial  that  he  was 
alien  bom.  That  reduces  the  question  to  this, 
whether  the  primd  facie  evidence  of  its  being  a 
British  ship  was  rebutted  by  the  negative  proof 
that  Behder  was  alien  born.  I  am  of  opinion  that 
it  was.  Then  is  the  proof  that  he  was  alien  bom 
disposed  of  by  the  presumptions  relied  on  by  Mr. 
Prideauz  in  his  argument,  viz.,  letters  of  denizen- 
■hip  or  naturalisation,  and  is  the  court  to  make 
■uch  presumptions  because  Rehder,  being  alien  bom, 
would  have  become  liable  to  be  proce^led  against 
for  penalties  under  the  Merchant  Shipping  Act, 
for  registering  the  ship  as  belonging  to  a  British 
owner  ?  I  am  of  opinion  that  there  is  no  presump- 
tion to  justify  us  in  inferring  that  letters  of  denizen- 
riiip  or  naturalisation  were  granted  to  Rehder.  I 
limit  mj  judgment  to  the  question  of  evidence, 
the  point  reserved  is  merely  a  matter  of  evidence. 

CuANNBLL,  B.— I  also  am  <rf  opinion  that  the 
conviction  cannot  bo  sustained.  The  offence  was 
committed  on  board  a  ship  of  which  the  captain, 
mate  and  crew,  including  the  prisoner,  were 
foreigners.  In  one  sense  the  ship  may  be  t^en 
to  have  been  the  property  of  Rehder,  who,  it  was 
dear,  was  not  a  British-born  subject.  The  question 
is,  whether  an  English  court  has  jurisdiction  to  try 
the  foreigner  for  this  offenca  An  English  court 
nil  have  no  jurisdiction  unless  it  is  to  be  presumed 
tiiat  this  was  a  British  ship,  and  I  can  see  no  ground 
for  inferring  that  this  was  a  British  ship.  On  the 
Merchant  Shipping  Act  I  cannot  come  to  that  con- 
clusion, but  on  the  evidence  I  agree  that  there  was 
primA facie  evidence  that  the  ship  was  British;  but 
the  ordinary  rule  that  nrim<S  facie  evidence  may  be 
rebutted  appUes  in  this  case.  I  must  look  at  the 
case  then  as  presenting  this  fact,  that  the  owner 
was  an  alien  bom.  If  letters  of  denizenship  or 
naturalisation  had  been  produced  they  would  have 
removed  that  difSculty,  but  they  were  not.  I  see  no 
ground  on  which  the  court  may  draw  the  inference 
that  one  or  the  other  may  have  been  granted  It 
wa«  then  said  that  the  ship  might  be  a  British  shin, 
independent  of  the  provisions   of   the  Meidwnt 
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Shipping  Act,  but  I  can  ceo  no  ground  for  inj  mk 
inference.  Some  doubt  might  arise  on  sect.  IOC  si 
first  sight.  That  section,  however,  has  no  sp|li» 
tion;  it  supposes  the  capacity  to  register  u  s 
British  ship,  but  the  privileges  of  a  Britidi  ■hipt» 
be  lost  because  some  requisitioo  has  not  bwg  am- 
plied  with.  It  is  therefore  quite  out  of  the  iMs- 
tion. 

Blackbubn,  J. — ^I  am  of  the  same  opinioo.  It  is 
established  that  if  a  ship  is  a  British  shia  iictnies 
with  it  the  notion  that  it  is  part  of  the  BritiA  \gt- 
ritory,  and  crimes  committed  on  board  thoesf  saf 
be  tried  in  England.  I  agree  that  the  facts  of  da 
ship  sailing  under  the  British  flag,  and  Ini( 
treated  as  a  British  ship,  and  being  registered  is 
London,  were  primi  facie  evidence  tlutt  it  vas 
a  British  ship.  The  register  was  primi  facit  en- 
dence  that  apparently  Rehder  was  sde  armt, 
but  it  was  proved  diat  he  was  alien  born.  Ilm 
would  be  no  pretence  for  saying  that  thii  «w 
a  British  ship,  but  from  the  drcomstanee  of  tks 
register  stating  Rehder  to  be  residoit  in  Ws 
country  at  the  time  of  the  registry.  TiM  fact 
merely  shows  that  he  owed  a  tempomy  lU^tisses 
to  this  country,  and  in  the  case  cited  of  the  Itdm 
Chief,  that  was  the  effect  of  the  dedsioo.  Fir 
aught  that  appears,  he  might  have  left  this  coatqr, 
and  so  his  aU^ance  hraw  would  have  ceased.  TW 
Merchant  Shipping  Act  requires  an  owner  to  b» 
a  British  subject,  and  sect.  106  does  not  ap|ilf  vbat 
the  sole  owner  is  a  foreigner.  I  do  not  tlii^ 
therefore,  that  this  ship  ooi3d  be  said  to  be  s  Briiiib 
ship  so  as  to  make  it  part  of  British  toritoiy. 

Mellob,  J. — ^I  am  tit  the  same  o|nnioa.  I  wlB 
onl^  add  that  Mr.  Frideanx,  while  citing  the  csas 
which  he  brought  before  ua,  and  which  are  onqsa- 
tioned,  was  losing  sight  of  the  admitted  fact  is  tkis 
case,  that  the  owner  was  alien  bom. 

Smra,  J. — I  am  of  the  same  ojnnion.  To  pmr 
jurisdiction,  the  register  of  tiie  ship  in  L<Hidon«si 
pnt  in  evidence,  but  when  it  was  proved  that  At- 
owner  was  a  foreigner,  the  prim&  fade  effect  of  itt 
evidence  in  the  register  was  rebutted.  The  deeis- 
ration  of  ownership  it  prior  to  the  ttptr 
being  drawn  up,  and  if  the  effect  of  the  evideaee«f 
the  register  is  got  rid  of  it  can  hardly  be  said  Ast 
something  done  prior  to  it  is  not  also  rdmtted. 

Omvictim  ^*aM- 


Saturday,  Mag  6,  18C5. 

(Before  Eblb,  C.  J.,  Chakkkix,  B.,   BlackhUt 
MsLLOB  and  Smith,  JJ.) 

Rbo.  v.  Bobiksok. 

Coining—  UUertng  a  medal  retembUng  a  eoia— 24  ^  U 
Vict.  e.  99,  *.  18. 

7^  pritoner  was  convicted  wider  Mc  24  fSS  FSrf. 
c.  99,  *.  18,  of  utteriaa  "  a  medal  rttoMag  »  M^ 
figure  andcobur,  a  katf-tovereign." 

The  medal  was  similar  in  diameter  and  colour  to  a  Uf- 
sovereign :  on  one  side  of  it  was  an  impnssiot  »f  dt 
Quern's  head,  with  a  legend  different  to  that  o*  a  Uf- 
sovereign:  there  was  no  evidence  as  to  riot  ■• 
on  the  other  side  of  the  medal  The  medal  am 
gua-Ud,  but  the  guerling  instead  of  being  igeanmi 
is  in  a  half-sovereign,  uxu  nmnd: 

Held,  that  there  was  tome  evidence fbr  tie  jsrj  '**' * 
medal  resembled  a  half-sovereign  in  size,  Jigtrt  «•" 
colour. 

Case  reserved  by  the  OonuBOO  SeijMUit  of  A* 
City  of  London. 
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The  prisoner  was  indicted  at  the  Central  Criminal 
Court,  under  24  &  25  Vict.  c.  99,  s.  18,  for  that  he  on 
the  ISth  March  I86S,  in  the  comity  Middlesex,  and 
within  the  jurisdiction  of  the  said  court,  one  medal 
resembling  in  size,  figure  and  colour  one  of  the 
Queen's  current  gold  coins  called  a  half-sovereign, 
the  same  medal  then  being  of  less  value  than  one  of 
the  Queen's  said  current  gold  coins  called  a  balf- 
aorereigo,  unlawfully,  unjustly,  and  with  intent  to 
defraud,  did  utter  and  put  off  to  one  Mary  Piper  as 
and  for  one  of  the  Queen's  said  current  gold  coins 
called  a  half-sovereign,  against  the  statute,  &c 

Sec<md  count : 

That  tbe  nid  Otorgt  Robinson  aftonnrds,  to  wll,  on  the 
IStli  Hatch  186£,  in  MIddlaMx,  and  within,  ftc.,  one  piece  of 
mixed  metals  reaembliog  in  size,  Hgtat  aDdooloor,  one  of  the 
Queen's  eanent  gold  ooiiu  called  a  half'^oTereign,  the  same 
piece  of  mixed  metals  then  being  of  less  ralne  than  one  of 
the  Qoaen's  said  gold  onrrant  coma  called  a  half^aoTereign, 
onlawfall7,  nnjoatly,  and  with  intent  to  defraud,  did  ntler  and 
pat  ^B  to  the  said  Uary  Piper  aa  and  for  oiie  of  the  said 
Qoaen's  lald  cairent  gold  coins  called  a  half 'eoveielga 

Third  count : 

That  the  said  Osoroe  Boljinson,  afterwards^  to  wit,  on  Ae 
Uth  March  18&S,  in  HOdlesez,  and  witUn,  fto.,  did  with  intent 
to  defnod,  utter  and  pnt  off  to  the  said  Uarjr  Piper,  as  and 
for  one  of  the  Queen's  current  gold  coins  called  a  hilf- 
■overeign,  one  coin  not  being  such  current  gold  coin  called  a 
half-aoTereIgn,  but  resembling  in  sise,  figure  and  colour  one  of 
the  Qneen's  said  cuneat  gold  coina  called  a  half'«>veraign,  the 
Muxne  coin  so  uttered  and  pnt  off  then  being  of  lesa  value  than 
■me  of  the  said  Queen's  said  current  gold  coins  called  a  half- 
aorarsign. 

After  proof  of  the  uttering  by  the  prisoner  of  the 
medal,  Mr.  Webster,  the  Inspector  of  Coin  to  Her 
Majesty's  Mint,  was  called,  and  his  evidence  was  as 
follows : 

This  (the  medal  which  was  uttered)  is  a  medal  made  of 
metal,  the  same  diameter  as  a  hiilf^eoTereign — somewhat 
similar  in  colour.  On  the  obrerae,  there  is  the  head  of  the 
Qooen  similar  to  that  on  a  half-^o  veroign— the  legend  Is  entirely 
lUfferent  from  that  on  a  baIf-»overeltfn,  being  "victoria  Queen 
or  Oreat  Britain "  Instead  of  "  Victoria  Dei  Qratla."  The 
medal  Is  gnerled,  but  the  gnerilog  is  round  and  not  square. 

At  this  point  in  his  evidence  the  witness  acci- 
dentally dropped  the  medal,  and  it  rolled  on  to  the 
floor.  Strict  search  was  made  for  it  by  the  witness 
SMsiated  by  the  ushers,  for  more  than  half-an-honr, 
but  it  could  not  befonnd.  The  witness  then  added. 
'•  The  medal  is  of  less  value  than  a  half-sovereign." 
It  had  been  proved  by  a  former  witness  that  the 
prisoner  placed  the  medal  in  her  hand,  when  he 
uttered  it,  with  the  obverse  side  uppermost.  The 
medal  was  not  shown  to  the  jury.  Mr.  Webster  was 
about  to  give  a  description  of  the  reverse  of  the 
tiic<1al  from  memory  after  it  was  lost,  but  this 
'sras  objected  to  by  the  prisoner's  counsel,  and  the 
eounsel  for  the  Crown  declined  to  press  it. 

Kor  the  prisoner  it  was  objected  that  the  word 
"  figrnre  "  in  the  indictment  meant  the  impression  on 
the  medal,  and  that  such  impression  must  be  similar 
to  the  impression  on  the  genuine  coin  for  which  it 
iiras  uttered,  and  that  there  was  under  the  circum- 
stances stated  no  evidence  to  go  to  the  jury  that  the 
medal  resembled  in  size,  figure  and  colour  a  half- 
BoTereign. 

For  the  Crown  it  was  contended  that  "  figure  " 
meant  the  general  shape  and  outline  of  the  medal, 
not  tbe  impression  upon  it,  and  that  there  was 
evidence  for  the  jury. 

I  thought  it  should  be  left  to  the  jury,  and  the 
prisoner  was  found  guilty  and  remains  in  custody. 

The  questions  for  the  court  are,  first,  what  is  the 
true  meaning  of  the  word  "figure"  in  the  statute 
and  the  indictment  ? 

And,  secondly,  whether  under  the  circumstances 
•tntod  there  was  any  evidence  for  the  jnry  ? 

Thomas  Chambers. 

*y.  franeu  for  the  prisoner. — Upon  this  indictment 
tbe  counterfeit  should  resemble  a  genuine  coin,  in 
jiisce,  Sg^"^  ond  colour.     Now  here  there  was  not 
[ICao.  Ca8-— Vox,.  HI.] 


sufficient  evidence  that  the  medal  resembled  in 
figure  a  half-sovereign.  Figure  differs  from  size 
and  colour.  The  jury  never  saw  the  coin.  Figure 
in  this  section  means  a  delineation  on  the  coin 
calculated  to  impress  the  mind  that  it  is  intended 
to  resemble  a  current  coin.  The  meaning  of  the 
word  "figure"  in  Webster's  Dictionary  was  referred 
to. 

E.  H.  Crauford,  contra,  was  not  called  on. 

Eble,  C.  J.— The  conviction  must  he  afBrmed. 
We  think  that  there  was  some  evidence  for  the 
jury  that  this  medal,  in  size,  figure  and  colour, 
resembled  a  half-sovereign. 

Cmvicticn  affirmed. 


Bbo.  v.  Lbti. 

Bankruptcy — Evidtnee  of— London  GaxelU. 

The  London  Gaxeitt  is,  hg  sect.  283  of  the  B.  C.  A. 
1849,  conclusive  evidence  of  the  bankmptcy  on  an 
indictment  against  a  banbvpt,  far  a  misdemeanor 
under  the  Bankruptcy  Act,  24  ^  25  Vict.  c.  134, 
*.  221,  clause  8,  tf  it  appear  that  the  bankrupt 
was  Kithln  the  U.  K.  at  the  date  of  the  adjudication, 
and  that  no  step  has  been  taken  to  annul  the 
adjudication. 

Case  reserved  by  Martin,  B.,  at  the  Spring  Assizea, 
18C5. 

On  the  4th  March  1865,  Morris  Levi  was  tried 
and  convicted  before  me  at  Warwick,  on  an  indict- 
ment  which  charged  that  he  became  and  waa 
adjudicated  a  bankrupt  on  the  12th  Nor.  1864,  at 
Birmingham,  in  the  Court  of  Bankruptcy  for  the 
Birmingham  district,  and  that  within  sixty  days 
next  before  the  said  adjudication  he  committed* 
misdemeanor  under  the  third  clause  of  the  22Ut 
section  of  the  B.  A.  of  18C1  (24  &  25  Vict.  c.  184). 

Upon  the  trial,  the  proceedings  in  bankruptcy 
were  given  in  evidence,  from  which  the  following 
facts  appeared  : 

On  the  7th  Nov.  18(>4,  John  Fainter,  a  creditor  to 
the  amount  of  more  than  50/.,  presented  a  petition 
for  adjudication  of  bankruptcy  against  Levi,  which 
was  duly  filed. 

On  the  10th  Nov.  18G4,  an  order  was  made  by  the 
Court  of  Bankruptcy  in  the  following  words : 

The  Bankruptcy  Act  ISCL 

Id  tbe  Court  of  Bankruptcy  for  the  Birmingham  District. 
In  the  matter  of  Morris  Levi,  of  Edgboaton-etreet,  Birmiugw 

ham,  in  the  county  of  Warwicic,  clothier,  against  whom  a 

prtitlnn  for  adjudication  of  banhruptoy  hath  been  filed, 

thia  lOlh  day  of  Nov.  13G4. 

Upon  the  applicalion  of  Ur.  Hodgson,  solicitor  in  the 
matter  of  this  petition,  and  upon  reading  his  alBdavit  filed 
herewith,  I  do  extend  the  time  for  opening  the  said  petition 
until  Saturday  next  the  12th  Nov.  Instant  at  12  o'doclc  at 
noon.  O.  W.  Sahdcks,  Commissioner. 

On  the  12th  Nov.  1864,  at  about  one  o'clock  in 
the  afternoon,  another  order  was  made  by  the 
Birmingham  Court  of  Bankruptcy  in  the  following 
words: 

The  Banlcruptcy  Act  18Ct 

In  tbe  Court  of  Bankruptcy  for  the  Birmingham  District 
In  the  matter  of  Morria  Levi,  of  Edgbaston-street,  Birmingham, 

in  the  county  of  AVarwick.  clottiler,  against  whom  a  petition 

for  adjudication  of  bankruptcy  has  been  filed  on  die  7th  day 

of  November  1864. 
The  12th  day  of  Nor.  13U. 

The  petitioner  John  Painter,  not  having  proceeded  to  oblaiu 
adjudication  of  bankruptcy  within  the  three  days  after  the 
filing  the  petition,  nor  within  such  extended  time  which  was 
granted  for  the  purpoae  by  order  of  the  court,  dated  the  lOlh 
day  of  Nov.  insL ;  it  la  hereby  ordered,  upon  the  applicalion  of 
Mr.  Herbert  Wright,  on  behalf  of  James  Murray,  John  Hardy 
and  John  Kcrahaw,  crediton  to  the  amount  required  to  conati- 
tute  a  petitioning  creditor,  that  the  said  Jamea  Horray,  John 
Hardy  and  John  Ke-shaw  be  at  liberty  to  proceed  to  obtain 
adjudication  of  bankruptcy  against  the  said  Morris  Levi 

a.  W.  Sandus,  Oommimioner. 
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On  the  same  day  Morris  Levi  was  adjudicated  a 
bankrupt  in  the  following  words  : 

The  Bankruptcy  Act  18«1. 
In  the  Conit  of  Bookruptoy  for  the  Birmingham  Dlatrlet. 
12th  day  of  Noyember  1864. 
Id  the  matter  of  Morris  Levi,  of  Edgbaaton-etreet,  Birming- 
ham, oiothler,  against  whom  a  petition  for  adjndicatian  of 
bankmptcy  was  Hied  on  the  7th  day  of  Nor.  18M. 

Before  Mr.  Commlasloner  Sandera. 

I,  the  said  commissioner,  upon  good  proof  apon  oath  before 

me  this  day  taken,  do  find  that  the  said  Uorrls  Ler!  became 

bankmpt  within  the  true  intent  and  meaning  of  the  law  of 

twnkmptoy,  before  the  day  of  the  date  of  the  fliing  of  the  said 

Etition  against  him.  and  I  do  therefore  declare  and  adjudge 
n  bankrupt  accordingly. 

O.  W.  Sakdxbs,  Commissioner. 

The  alleged  bankrupt  was  within  the  United 
Kingdom  at  the  date  of  the  adjudication,  and  has 
not  taken  any  step  or  proceeding  to  dispute  or 
annul  it. 

The  London  Gazette  of  the  15th  Nor.  1861  was 
duly  proved  and  put  in  evidence,  and  contains  the 
•dvertisement  of  the  adjudication. 

Upon  this  it  was  contended  for  the  deft,  that  the 
adjudication  of  bankruptcy  was  inralid,  because 
that  the  proceedings  must  have  been  taken  either 
under  the  101st  section  of  the  B.  A.  1849,  or  under 
the  96th  section  of  the  B.  A.  1861 ;  that  the  101st 
section  of  the  B.  A.  1849  was  inconsistent  with  the 
96th  section  of  the  B.  A.  1861,  and  was  therefore 
repealed  by  the  230th  section  of  the  B.  A.  1861; 
that  under  the  96th  section  of  the  B.  A.  1861  a  new 

Stition  ought  to  have  been  presented  by  James 
array,  Jolm  Hardy  and  John  Kershaw.  It  was 
also  contended  that  the  adjudication  was  void, 
because  it  did  not  appear  from  the  proceedings  upon 
what  petition  the  commissioner  proceeded  to  a^u- 
dication. 

I  reserved  these  points  for  the  conaideration  of  the 
Court  for  Crown  Cases  Reserved. 

The  act  of  bankruptcy  on  which  the  adjudication 
was  made,  and  the  only  one  proved  at  the  trial 
before  me,  was  an  assignment  b7  Morris  Levi,  made 
in  the  form  given  in  schedule  D.  to  the  B.  A.  1861. 
The  deed  was  dated  6th  Nor.  1864.  It  was  stamped 
on  the  9th  Dec.  1864,  and  registered  on  the  10th 
Bee.  1864.  It  farther  appeared  that  on  the  10th 
Sec.  1864  an  order  was  made  in  the  following 
words: 

Tbs  Bankroplov  Act  186L 

In  the  Court  of  Bankmptcy,  BaslnghaU-atreM,  London, 

the  lOib  da;  of  Dec.  lau. 

In  the  matter  of  a  trast.de«d  executed  by  Uorrla  LevL  of 
Birmingham,  in  the  oonoty  of  Warwick,  oiothler,  bearing  date 
the  6tb  day  of  Nov.  ISM,  and  made  between  the  said  Mortis 
1>t1  of  the  one  put  and  Henry  Howell,  of  BlrmlMham,  af or»- 
aaM.  aoconntan^  of  the  other  part  Before  Mr.  Beglstrar 
'Wtaulow,  acting  for  Ur.  CommiasiODer  Fonblanqne.  Upon 
tte  application  of  Ur.  Barton,  solkdtor  for  the  assignees  of  the 
««tate  and  etfeols  of  the  said  Uorrls  Levi,  it  Is  ordered  that 
the  time  for  registration  of  the  deed  be  extended  to  the  17th 
4ay  of  Dea  Inst,  so  that  the  same  may  be  receivable  in 
•vldence  nnder  the  IMth  section  of  the  H  A.  ISSl,  bntthe  order 
is  in  no  way  to  interfere  with  the  4th  conditlan  of  the  192nd 
section  of  toe  aald  Act 

T.  B.  Wnsiow,  Acting  Commissioner,   ft.  a] 
Filed  lOth  DeCL  1864. 

No  evidence  was  given  as  to  Mr.  Winslow's 
anthoritgr  to  make  this  order. 

Upon  this  it  was  objected,  that  under  sect  193, 
clause  4,  and  sects.  193  and  194  of  the  B.  A.  1861,  the 
deed  was  invalid,  and  that  it  ought  not  to  have  been 
received  in  evidence  of  an  act  of  bankruptcy  before 
the  Birmingham  Court  of  Bankruptcy,  and  that 
therefore  the  adjodication  fotmded  on  it  was  void. 
It  was  also  objected  that  under  the  same  sections 
the  deed  could  not  be  received  in  evidence  before 
me. 

It  was  further  objected,  that  as  the  conditions  of 
«ect.  192,  clause  4,  of  the  B.  A.  1861  had  not  been  ful- 
lUed,  it  was  not  competent  to  the  court  in  London 
to  extend  the  time  for  its  registration.  It  was  also 
objected  tliat  evidence  ought  to  have  appeared  on 
the  face  of  Mr.  Winslow's  order,  or  to  have  been 


given,  of  Mr.  Winslow's  authority  to  act  upon  the 
occasion  under  the  provisions  of  tiie  27th  section  of 
the  B.  A.  1849. 

I  admitted  the  deed  in  evidence,  and  reserved 
these  points  for  the  consideration  ot  the  Coart  fcr 
Crown  Cases  Reserved. 

I  request  the  opinion  of  the  Court  of  Oiminal 
Appeal  upon  the  following  questions : 

1.  Whether  the  alleged  iMnkrapt  was  precluded, 
under  the  circumstances,  from  raising  any  objeetiao 
to  the  validity  of  the  adjudication,  and,  if  not, 

2.  Whether,  in  order  to  authorise  a  legal  :ddia£- 
cation  of  banicruptcr,  a  new  petition  oo^t  to  nave 
been  presented  by  James  Murray,  John  Haidy  sad 
John  Kersliaw. 

8.  Whether  the  adjudication  is  void  by  reaaon  sf 
its  not  appearing  upon  the  proceedings  on  whose 
application  the  commissioner  proceeded  te  adjodi- 
cation. 

4.  Whether  the  deed  of  the  5Ui  Nor.  1864  wss 
admissible  in  eridence  at  all,  and,  if  so,  wheAs 
upon  any  of  the  grounds  stated  in  the  case  Acr 
was  any  irregularity  or  defect  in  it,  or  the  manner 
in  which  it  had  been  dealt  with,  or  any  procee£agt 
taken  upon  it  which  prevented  its  btmg  nude  bm 
of  at  the  trial  as  evidence  of  a  good  and  trsilsMt 
act  of  bankruptcy. 

Fitzkonei  Stephen  for  the  loisoner. — lie  esse 
depends  upon  the  construction  of  the  233id  see- 
tion  of  the  B.  A.  1849  (12  &  13  Vict.  c.  106), 
wliich  enacts  that  if  the  bankrupt  do  not  di^nis 
the  fiat  or  petition,  the  Lomden  GaxMe  coutaioiag 
the  advertisement  of  the  bankruptcy  shall  be  coa- 
dusive  evidence  "in  all  cases"  aa  against  the 
bankrupt,  and  in  all  actions  at  law  or  soils  in  cqaity 
brought  by  the  assignees  for  any  debt  or  densal 
for  vniich  the  bankrupt  might  nave  been  sued  hai 
he  not  been  adjudged  a  bankrupt,  that  the  pema 
adjudged  a  banlcrupt  became  a  bankrupt  Wen 
tiie  date  and  suing  forth  of  the  flat,  or  befon  ths 
date  or  filing  of  the  petition  for  adjudication,  mi 
that  the  fiat  was  sued  forth  or  such  petiti<»  filed  oa 
the  day  on  which  the  same  i«  stated  in  the  Gamut 
to  bear  dtfte."  Does  that  sectioD  apply  to  cnauMi 
proceedings  ?  It  is  submitted  that  it  Me*  not  Tks 
point  has  not  yet  been  determined  in  this  coart.  la 
Htg.  v.  ZyoiM,  9  Cox  C.  C.  299,  it  was  heU  tgr 
Ms^n,  B.  that  the  section  ^pUed  to  civil  )■*- 
ceedings  only;  but  in  a  preriooe  case,  Beg.  v. 
HUtoit,  2  Cox  C.  C.  818,  upon  a  statute  u  pmi 
materii,  the  5  &  6  Vict  c  122,  a  24,  the  otmtav 
was  held.  In  Reg.  r.  Barru,  4  Cox  C  CI4(ll  At 
Gazttle  was  held  to  be  evideitce  of  the  buiiamfUij 
only  against  the  bankrupt  himself,  and  not  ag*inrt 
others  thou^  indicted  wiUi  him.  [Eua,  C.J. 
referred  to  12  &  13  Vict  c.  106,  a.  234.J  Tte  vtttt 
"in  all  cases,"  in  sect  288,  are  limited  to  cascssi 
the  same  nature,  that  is,  "civil  cases,"  aa  aeiisasat 
law  or  suits  in  equity. 

fHeU,  Q.  C.  iA.  WiB$  with  him),  for  the  psoseea- 
tion,  was  not  cidled  upon  to  argue. 

Erle,  C.  J.^The  conviction  must  be  aflbnel 
I  am  clearly  of  opinion  that  the  word*  of  the  23M 
section,  "  the  Gazette  containing  su<di  advert^emcit 
shall  be  conclusive  evidence  in  all  cases  as  agiiiit 
such  bankrupt,"  show  that  the  Legislature  intcoM 
that,  so  far  as  the  bankrupt  is  concerned,  it  dosU 
be  conclusive  evidence  in  all  teases,  both  aril  mi 
criminal. 

The  rest  of  the  Court  concurred. 

Omvidicm 
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Saturdo),  May  6,  1865. 

{Before  Eslb,  C.  J.,  Channbli.,  B.,  Blackbcrx, 
McLLOB  and  Smith,  JJ.) 

Beo.  v.  Mullaky. 

Peijwry — ilalmalily — Falte  twearing  as  to  name. 

Tht  prisoner,  sued  far  debt  in  a  County  Court  as 
B.E.M^  and  having  been  sworn  and  exanuned,  and  the 
judge  hav  ing  come  to  the  conclusion  that  the  debt  was 
due,  uras,  pending  a  discussion  as  to  the  payment  of  (he 
■debt  by  instalments,  asked  by  the  judge.  What  was  his 
name  t  he  relied,  E.  if.  only.  The  Judge  refused  to 
amend,  and  struck  out  the  cause.  The  prisoner  was 
aftenvards  indicted  and  convicted  of  perjury  in  having 
falsebf  sworn  that  bis  name  was  £.  il.  only,  whereas 
in  truth  it  was  B.  E.  M. : 

Bdd,  that  the  comtiction  was  right,  and  that  the  inquiry 
as  to  dejt.'s  name  was  a  relevant  and  material  inquiry. 

Case  reserred  by  Martin,  B. : 

In  the  beginning  of  1864  a  person  called  Robinson 
sued  in  the  County  Court  held  at  Birmingham,  a 
person  named  in  the  procMdings  Bernard  Edvud 
Ilallany,  for  a  debt  of  8/.  13s.  6d  The  suit  went 
to  issue  and  came  on  to  be  tried  on  the  2od  Feb. 
1864.  The  pit  was  called  and  gare  eridence  in 
support  of  his  case.  The  deft,  was  called  and  sworn 
in  me  nsnal  way  and  gave  evidence,  and  the  judge 
-eame  to  the  conclusion  that  the  debt  was  due  and 
the  pit.  entitled  to  recover,  and  a  discussion  was 
taking  place  as  to  the  times  at  which  instalments  of 
paypient  were  to  be  made. 

The  Judge  then  asked  the  deft,  what  was  his 
aame.  He  replied,  "Edward."  The  plt.'s  attorney 
tiien  asked  mm  was  it  Edward  only  ?  The  deft. 
Iiswered,  "  Tea."  And  the  pit's  attorn^  then  asked 
him  whether  it  was  not  Bernard?  The  deft,  an- 
awered,    "  not  Bernard,  only  Edward." 

Application  was  then  made  for  leave  to  amend,  but 
it  was  refused,  and  the  Judge  struck  out  the  cause. 

At  the  last  Warwick  assizes  the  deft,  was  in- 
Acted  before  for  perjury  in  answering  the  above 
'^MStioiia,  and  evidence  was  given  which  clearly 
proved  that  he  had  wilfully  and  corruptly  (wora 
falsely  in  the  above  answers;  that  he  was  christened 
Bernard  only  and  so  called  up  to  his  manhood,  when 
he  left  Ireland.  No  evidence  was  given  as  to  how 
he  came  to  take  the  name  of  Edward,  but  he  had 
told  the  pit.  that  his  name  was  Bernard  Edward, 
and  this  was  the  name  inserted  in  the  Birmingham 
Directory,  he  being  a  tradesman  there. 

Hw  jury  found  him  guilty,  but  at  the  request  of 
the  oounael  for  the  prisoner  I  desire  the  opinion  of 
tiie  Court  upon  the  following  question : 

Whether  the  wilful  and  corrupt  false  swearing  by 
the  prisoner  in  giving  the  answers  as  above,  under 
the  circumstance*  and  at  the  time  above  stated,  was 
indictable  as  perjury. 

Gibbons  for  the  prosecution. — The  conviction 
ongfat  to  be  affirmed.  The  plaint  in  the  County 
Court  is  not  vitiated  by  misnomer  of  the  parties : 
9  ft  10  Vict.  c.  95,  s.  69, "  no  misnomer  or  inaccurate 
description  ot  any  person  or  pUce  in  any  such 
plaint  or  summons  shall  vitiate  the  same,  so 
that  the  person  or  place  be  therein  described 
ao  as  to  be  commonly  knovm."  [Blackbubh, 
J. — There  is  no  evidence  that  the  deft,  was 
commonly  known  by  the  name  of  Bernard  Edward 
Mullany,  and  the  County  Conrt  judge  seems  to  have 
thought  the  variance  in  the  name  as  sworn  to  by 
the  £f t.  fatal  to  the  action.]  The  judge  had  power 
to  amend  (19  ft  20  Vict.  c.  108,  s.  57),  but  not  having 
ezofcised  that  power  the  false  answer  of  the  deft, 
as  to  Us  name  was  material.  The  right  name  was 
material,  as  otherwise  difficulties  might  arise  in 
-enforcing  execution  upon  the  judgment.    In  Big.  \. 


Gibbons,  9  Cox  Cr.  Cas.  105 ;  1  L.  &  C.  109,  it  was 
held  that  perjury  could  be  assigned  upon  evidence 
relevant  to  the  credit  of  a  material  witness  that  was 
improperly  admitted  by  the  court.  And  in  Reg.  v. 
Philpotts,  5  Cox  Cr.  Cas.  863 ;  and  2  Den.  C.  C.  309, 
the  deft,  having  sworn  falsely  that  he  had  examined 
with  the  original  a  copy  of  a  will  that  was  produced 
on  the  trial  of  the  cause,  and  the  judge  having  deter- 
mined to  admit  the  copy  in  evidence,  although  the 
counsel  thought  proper  to  withdraw  it,  it  was  held 
that  the  deft,  could  be  indicted  for  perjury,  and 
Lord  Campbell  said :  "  We  are  of  opinion,  as  the 
evidence  was  given  in  a  judioAl  proceeding  with 
the  view  to  the  reception  in  evidoice  of  a  document 
which  was  material,  and  as  that  evidence  was  false, 
that  all  the  ingredients  necessary  to  constitute  tho 
crime  of  perjury  are  present."  Here  the  false 
swearing  of  the  deft.,  that  his  name  was  Edward 
only,  was  in  a  judicial  proceeding,  and  on  a  material 
point,  viz.,  whether  the  plaint  was  rightly  sued  out 
against  hiin. 

No  counsel  appeared  for  the  prisoner. 

Erlb,  C.  J. — ^The  question  is,  whether  on  the 
perjury  alleged  the  conviction  can  be  sustained. 
The  perjury  alleged  is,  that  the  deft  swore  that  his 
name  was  Edward  only,  and  not  Bernard  Edward, 
and  the  objection  made  at  the  trial  was,  that  the 
false  swearing  was  upon  a  matter  that  was  imma- 
terial to  the  inquiry.  I  am  of  opinion  that  the 
objection  cannot  be  maintained.  The  jury  found 
that  the  prisoner  gave  the  answer  wilfully  and  cor- 
ruptly, and  for  the  purpose  of  deceiving  the  tri- 
bunal before  which  he  was  a  witness.  The  answer 
was  given  in  the  course  of  a  judicial  inqtiiry,  and 
with  the  intention  of  misleading  the  judge.  Tho 
judge  had  made  up  his  mind  that  the  debt  was  due, 
and  was  in  the  course  of  deciding  as  to  when  the 
deft  should  pay  the  debt  by  instalments.  It  was 
relevant  to  the  court  then  to  inquire  as  to  the  def t's 
name  wiUi  reference  to  any  misnomer,  and  the  effect 
of  the  prisoner's  answer  was  to  cause  the  judge  to 
strike  out  the  case,  and  so  virtually  to  nonsuit  the 
pit  The  principle  of  the  dedsions  in  Beg.  v.  Philpotu 
and  Beg.  ▼.  GiSxm  applies.  Whenever  the  question 
arises  whether  perjury  can  be  assigned  on  a  false 
swearing  in  the  course  of  a  judicial  inquiry  in 
answer  to  an  immaterial  question,  it  may  be  worthy 
the  consideration  of  the  fifteen  judges.  This  con- 
viction must  be  affirmed. 

The  rest  of  the  Conrt  concurred. 

Comiietian  affirmed. 

Saturday,  June  8,  1865. 

(Before  Cockbubn,  CJ,  Maktih,  B.,  Ceomptos, 
J.,  BKAitwKLL  and  CBAinraix,  BB.) 

Sao.  V.  EDvnM  Johvsox. 

Indecent  assault— Girl  between  ten  and  twelve  years  old 
—  Consent. 

An  indecent  assault  on  a  girl  between  the  ages  of  tea 

and  twelve,   if  Ae\  is  a  consenting  party,  is  not  an 

offence  pumsMibU  at  Una. 

Case  reserved  for  the  oi^nion  of  this  court  from 
the  Surrey  sessions. 

At  the  General  Quarter  Session  of  the  peace  holden 
by  adjournment  at  St  Mary  Newington  in  and  for 
the  county  of  Surrey,  on  Monday,  the  1st  May  1865, 
Edwin  Jcihnsou  was  tried  on  the  following  indict- 
ment : — 

Sumy.— Thfljnron  for  onr  L«dy  the  Qnaen  opoD  their  oath 
present,  that  Edwin  Johneon,  on  the  twenty-ninth  iss  of 
October,  In  the  yew  of  oar  Lord  one  thooatad  eirtt  hnndred 
sod  slx^oor,  unUwfaUy  did  eamally  know  snd  sbnee  one 
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Emily  Eliza  Aalett,  then  a  girl  aboTe  the  age  of  ten  jreare  and 
-under  the  age  of  tirelve  years,  to  wit,  of  the  age  of  ten  years 
and  nine  months,  against  the  form  of  the  Btatnte  in  snch  case 
made  and  provided. 

Second  count : 

And  the  jnrors  aforesaid,  npon  their  oath  aforesaid,  do 
further  present,  that  the  said  Edwin  Johnson  afterwards,  to 
wit.  on  the  day  and  year  aforesaid,  nnlawf ully  and  indecently 
did  make  an  assanit  in  and  upon  the  aald  EinUy  Eliza  Aalett, 
and  did  then  unlawfully  beat,  wonnd  and  Ui-treat  the  aald 
Emily  Eliza  Aslett,  against  the.form  of  the  statute  In  such  case 
made  and  provided. 

Third  count: 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Edwin  Johnson  afterwards,  to 
wit,  on  the  same  day,  and  In  the  year  aforesaid,  in  and  npon 
the  said  EmDy  Eliza  Aslett,  In  the  peace  of  Ood  and  car  tM 
Lady  the  Queen  then  being,  did  make  an  assault,  and  tba 
said  Emily  Eliza  Aslett  then  did  beat,  wound  and  Ill-treat 
to  the  great  damage  of  the  said  Eniily  EUza  Aalett,  ana 
•gainst  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

The  jury  returned  a  rerdict  of  gtiUty  on  the 
second  count,  of  an  'indecent  assault  on  the  said 
Kmily  Eliza  Aslett,  but  stated  that  the  girl  con- 
sented to  the  acts  vith  which  the  deft,  was 
chnrged. 

The  counsel  for  the  deft,  mored  the  court  to 
enter  the  rerdict  as  of  actiuittal,  but  the  Court 
refused  to  do  so,  and  reserred  the  following  point 
for  the  decision  of  the  Court  for  Consideration  of 
Crown  Cases  Reserred ; 

Can  the  deft,  be  rightly  convicted  of  an  indecent 

iFsault  upon  the  second  count  of  the  abore-men- 

ioncd  indictment,  the  jtiry  having  found  that  the 

;er80u  upon  whom  the  assault  is  charged  to  hare 

Asen  made  consented  to  the  acts  which  constituted 

alleged  assault,  she  being  under  twelve  years 

age? 

The  Court  respited  judgment  and  admitted  the 
deft,  to  bail  until  the  above-mentioned  point  shall 
be  decided. 

John  Edw.vrd  JonxsoK, 

Chairman. 

Oppeahetm  for  the  deft. — ^It  is  submitted  that  the 
conviction  is  bad.  At  common  law  it  was  not  a 
criminal  offence  to  have  carnal  knowledge  of  a  girl 
under  the  age  of  twelve.  It  was  made  an  offence 
by  statute,  Although  the  girl  was  a  consenting  party, 
but  the  statute  left  untouched  the  case  of  an  assault 
on  a  girl  under  that  age.  In  lieg.  v.  Head,  3  Cox 
C.  C.  26C ;  1  Den.  C.  C.  377,  where,  on  a  count  for  an 
assault  on  a  girl  of  the  age  of  nine  years,  the  jury 
returned  a  verdict  of  "  Guilty,  the  child  being  an 
assenting  party,  but  that  from  her  tender  years  she 
did  not  know  what  she  was  about,"  it  was  held 
that  the  conviction  was  wrong,  the  verdict  showing 
an  assent  by  the  girl.  Parke,  B.  there  said,  "  If  we 
arc  asked  whether  a  girl  of  such  tender  years  can 
consent  in  law,  that  is  settled  by  Seq.  v.  Martin, 
51  C.  &  P.  21 3."  Those  cases  were  acted  on  in  Req.  v. 
Aldiegan,  7  Cox  C.  C.  145,  by  the  Court  of  Criminal 
Appeal  in  Ireland,  where  a  conviction  for  an 
indecent  assault  on  a  girl  between  the  ages  of  ten 
and  twelve  was  quashed,  on  the  ground  that  the 
girl  was  a  consenting  party. 

No  counsel  appeared  for  the  prosecution. 

CocKBCBN,  C.  J. — Tliis  case  is  quite  concluded 
by  the  authorities,  which  rest  on  a  very  intelligible 
principle.  Independently  of  the  statutes,  the  having 
carnal  knowledge  of  a  child  was  not  an  offence  at 
law.  The  statutes  made  it  an  offence,  saying  that 
•whether  the  child  was  an  assenting  party  or  not,  it 
vhouU  be  an  offence.  It  follows,  therefore,  that 
the  offence  in  this  case,  not  being  an  offence  within 
any  statute,  it  was  not  an  offence  at  common  law. 
However  much  wo  may  regret  it,  this  conviction 
Tnust  be  quashed. 

The  r^st  of  the  Judges  concurred. 

Conviction  gmuhed. 


COXmT  OF  aVKEN'S  BSKCH. 

Beported  by  Jons  Tnoursox  and  T.  W.  Sacsnsn,  Esvm, 
Banrlsters-at-I^w. 


Hatardas,  Aprils,  1863. 

LaVOHLIK   AKD  OTREB8    r.   THX    OtXBSXKKS  OT 

Satfkok-biix. 

Poor-ratt — National  tt^ool-ioioet. 

National  tchool-hotaes,  tiougk  no  profit  wialertr  ir- 
made  of  them,  are  astataUe  to  tke  poor-rate. 

This  was  a  special  case.  Stated  under  the  12  ft  U 
Vict.  c.  45,  as  to  the  rateability  to  the  pow-^ate  «t 
a  national  school-house. 

The  case  stated,  that  by  a  deed  dated  the  IMi 
Dec.  1852  a  piece  of  land  was  conveyed  by  tke 
minister  and  churchwardens  of  the  eodeaastaeil 
district  of  St.  Peter's,  Holbom,  to  hold,  to  H/tirmt 
for  the  purposes  of  the  4  &  S  Vict  c.  X,  aad  ^on 
trust  to  permit  the  premises  and  all  buildings  to  be 
thereon  erected  to  be  for  ever  appropriated  and 
used  as  a  school  for  the  education  of  aiildnai  aad 
adults,  or  children  only  of  the  labouring,  mansfae- 
turing  and  poorer  diuses  of  the  said  wstrict,  tai 
for  no  other  purpose.  The  school  was  to  be  at  ill 
times  open  to  the  inspectors  of  •choola  appoinltd 
in  conformity  with  the  Order  in  ConncU,  and  ■hovld' 
always  be  in  union  with  the  Kational  Sdnol 
Society,  and  be  conducted  according  to  its  priaei- 
ples  and  in  furtherance  of  its  ends.  The  de^  alio 
provided  that  the  management  and  goTenmNot  ot 
the  school  should  be  vested  in  a  committee  to  cs*- 
sist  of  the  officiating  minister  of  the  district  aai 
fourteen  other  persons.  Schools  had  snbaeqnentiy, 
in  accordance  with  this  deed,  been  erected  putly 
by  pariiamentary  educational  grants  and  partly  by. 
voluntary  subscriptions,  and  consisted  of  rooaa 
necessary  for  the  purposes  of  the  inatitntion.  Two 
small  rooms  were  inhabited  by  the  parish  bea&, 
who,  however,  had  nothing  to  do  with  the  tckod, 
and  these  nxnns  had  been  duly  rated.  31ie  test  sC 
Uie  building  was  only  used  for  the  ordinary  par- 
poses  of  a  national  school,  no  one  residing  on  tke 
premises.  The  children  who  attended  paid  a  saaB 
sum  per  week  of  2d,  and  3dL,  and  the  admol  wi* 
opeir  to  all  poor  children  irrespective  oi  puirii  ar 
locality.  Such  amounts  were  a{^ed  to  the  ex- 
penses of  the  establishment,  but  diid  not  metst  thoa 
by  a  considerable  sum,  which  was  made  up  by 
voluntary  subscriptions  and  grants  from  the  Chnick 
Education  Society,  and  those  also  made  by  GoTtn- 
ment. 

HuddlettoH,  Q.  C.  (JHopicood  with  him)  a^mitd  far 
the  resps.  (the  parish),  and  argued  that  the  preiusea 
were  liable  to  be  rated : 

Beg.  V.  Sterrg,  12  Ad.  &  EiL  84 ; 

Reg.  r.  Teinpk  2  Ell.  ft  BU.  160; 

lUg.  r.  The  BaptiM  Mimenarj  Sodetg,  10  Q.  B.8M; 

Jleg.  V.  Slofle'oa,  4  B.  &  Sm.  629. 

MeUith,  Q.  C.  {Beren/ord  with  him)  a^ipraredfcr 
the  apps.,  and  contended  that,  as  the  premiset  vtir 
wholly  devoted  to  charitable  pnrpoaea,  and  Itae 
was  no  beneficial  occupier,  they  were  not  rateahb: 
Reg.  V.  St.  Luhet,  2  Borr.  1068 ; 
Skemardy.  The Churdtwardeu oj Bradjiri,lt0.t., 
S;  B.,  869. 

Cockhorx,  C.  J.— I  think  that  in  tlusoa««» 
judgment  should  be  for.  the  reap*.  The  partisi  to 
be  assessed  are  clearly  the  persona  in  vbaai  !• 
rested  the  management  of  the  sdMoL  "VTith  mfset 
to  the  argument,  tiiat  this  is  not  rmteahls  pnfiitf 
inasmuch  as  it  is  wholly  devoted  to  oliaritakfe|W- 
poses,  I  think  we  are  bound  by  tt«  ywrioas  w- 
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Reo.  v.  Steteks  jlkd  Andebson. 


[Q.  B. 


nons  to  hold  that  it  is  nteable  property.    I  cannot 
dutiiigaish  this   ca«e    in    i»iaciple  from  Reg.  r. 

JuApnent  for  the  resps. 
Beaps.'  attorneys,  Sorris  and  Allen. 


Wedaesdag,  May  31,  1869. 

Rko.  v.  Stevens  and  Andebsox. 

■Poor-rate — Liceaaees  of  premiiea — Actual  occupation. 

Certain  gatworla  were  erected  iy  the  Crown  at  Alder- 
tkotfor  Iheiaeof  the  camp  there,  and  bj/  an  arrange- 
ment with  A.  B.,  who  agreed  to  make  and  nqqily  gas 

.  to  the  camp  upon  certain  termn,  a  Bcence  wai  granted 
bg  the  Crown  to  them  to  uie  the  premises  for  seven 
.years,  for  the  purpose  of  enabling  the  said  A.  IS.  to 
jperform  their  contract,  the  Crown  reserving  a  right  to 
enter  bg  its  servants  for  certain  purposes  at  aU  times, 
the  licence  also  eontaining  a  stipulation  that  it  should 
be  revoccMe  at  ang  time  by  writing,  and  that  full 

.  jmssession  might  thereupon  be  had  without  any  pro- 
ceedings at  lam  or  equity,  A.  B.  being  rated  to  the 
relief  of  the  poor  in  respect  of  their  occupation  of  the 
sttia  premises : 

Edd,  that,  at  actual  occupiers,  they  were  liable  to  be  so 
rated. 

This  was  a  special  case,  stated  upon  a  judgment 
for  the  reaps,  upon  an  appeal  to  the  quarter  sessions 
for  Hampshire  by  Jiunes  Joba  Stevens  and  (Jeorgo 
Anderson  against  a  poor-rate.  The  sessions  con- 
flimcd  the  rate  subject  to  'this  ease.  The  case  stated 
fbat  James  John  Stevens  and  George  /Vndcrson  were 
nted  in  a  poor-rate  for  the  parish  of  Aldershot,  on 
the  3rd  June  1864,  in  respect  of  gasworks,  as  occu- 
piers, of  wliich  the  War  Department  were  owners  to 
tbe  rateable  value  of   lOOZ    In  their  grounds  of 

rsl  they  stated  that  they  were  not  occupiers  of 
said  gasworks,  or  of  any  messuage,  premises, 
boose,  land,  or  other  rateable  property  in  the  said 
parish,  and  that  they  had  a  mete  licence,  permission 
fmd  iniTilege  to  use  the  same  gasworks  in  a  par- 
^cnlar  manner,  the  legal  possession  and  right  of 
possession  remaining  -in  the  Oewn ;  that  the  said 
SMworka  and  premises  are  not  legally  rateable  in 
oonMquence  of  the  possession  and  right  of  pos- 
Mssion  thereof  being  in  theCrown. 

Upon  Uie  appeal  it  appeared  that  the  Camp  Gas 
Works  above  mentioned  are  extensive  gasworks, 
the  property  of  the  Crown,  erected  at  a  great  ex- 
pense by  Government,  under  the  direction  of  the 
Board  of  Ordnance,  a-d.  1861,  for  the  purpose  of 
(applying  gas  for  the  lighting  of  the  camp  estab- 
lished at  Aldershot,  and  the  Government  buildings 
b)  connection  with  it  The  apps.  are  gas  engineers 
and  contractors  for  gasworks,  and  on  the  2nd  July 
1862  the  contract  hereafter  mentioned  was  entered 
into  between  the  apps.  and  Her  Majesty's  principal 
Becietary  of  State  for  the  War  Department,  and 
on  the  same  day  an  indenture  between  the  said  par- 
ties was  executed  which  forms  part  of  the  case. 
From  the  time  of  the  making  of  the  said  contract  to 
the  present  time  tiie  apps.  have  used  the  gasworks 
according  to  the  provisions  of  the  said  indenture, 
and  have  made  and  supplied  gas  to  the  Govern- 
ment according  to  the  contract,  the  gas  being  made 
by  them  in  the  said  gasworks  and  supplied  into  the 
meter-house,  from  which  the  sci  vants  of  the  Govern- 
ment supply  the  gas  to  the  camp  and  Government 
Imildings  thereto  belon^ng,  as  it  is  required.  The 
contractors  have  in  their  employ  a  manager  of  the 
works  who  resides  upon  the  premises ;  he  keeps  one 
ley  of  the  meter-house,  and  a  Government  officer 
keeps  another ;  the  keys  are  of  different  makes,  so 
^t  neither  of  tiie  parties  in  possession  of  the  keys 


can  gain  admission  without  the  other.  The  said 
manager  also  uses  a  room,  on  the  door  of  which  the 
word  "office"  has  been  painted  by  Government, 
separate  from  the  place  in  which  he  fives,  where  he 
keeps  his  accounts  with  the  Government  and  re- 
ceives money  in  payment  for  coke  and  tar  sold  to 
thepiiblicas hereinaftermentioned.  TheGrovemment 
officer  goes  to  the  meter  twice  a-day  to  turn  the  gaa 
on  and  off,  and  to  ascertain  the  quantity  consumed. 
In  order  to  get  to  the  meter-house,  he  must  pass 
through  the  premises  belonging  to  the  gasworks. 
The  keys  belonging  to  the  other  parts  of  the  gas 
premises  are  in  the  possession  of  the  manager ;  they 
are  the  property  of  the  Government,  and  are  marked 
with  the  broad  arrow.  Coke  and  tar,  the  residual 
products  of  the  manufacture,  are  according  to  the 
contract  sold  by  the  said  apps.  to  the  public  upon 
the  premises,  and  produce  a  profit  to  the  apps. 
There  is  one  gate  admitting  to  the  gas  premises 
which  is  never  closed.  There  is  a  well  upon  the 
premises  lately  opened  by  the  Government  autho- 
rities, and  which  is  used  by  them  and  from  which 
they  take  water  as  they  require  it  for  their  horses 
in  the  camp,  and  for  toe  use  of  the  commissariat- 
department.  It  is  necessary  for  the  proper  manage- 
ment and  superintendence  of  the  works  that  a  man 
should  be  generally  resident  upon  the  premises,  and 
the  manager  above  mentioned,  who  is  in  the  employ 
of  the  apps.,  is  paid  a  weekly  salary,  does  reside 
there  with  his  wife,  and  they  are  provided  with 
decessary  accommodation  and  no  more.  Xeither  of 
the  apps.  reside  on  the  premises.  In  making  the 
calculations  by  which  the  payment  for  the  gas  was 
regulated  in  the  contract,  the  expense  of  production 
alone  was  taken  into  consideration.  The  apps.  pay 
no  rent,  and  no  allowance  was  made  for  charges  in 
respect  of  rates.  The  apps.  derive  a  profit  from  the 
supply  of  gas  to  the  Government,  and  from  the  sale 
of  coke  and  tar  to  the  public,  and  they  supply  the 
gas  to  the  public  at  a  less  price  than  they  could  do 
if  they  Mud  rent  to  the  Government  for  the  pre- 
mises. The  apps.  contended  that  they  had  no 
exclusive  occupation,  nor  any  such  occupation  of  the 
premises  in  question  as  rendered  them  liable  to  poy 
rates. 

By  an  indenture  made  on  the  2Dd  May  1862, 
between  the  Secretary  of  State  for  the  War  Depart- 
ment (called  afterwards  the  licensor),  and  the  apps. 
(called  the  licensees),  the  said  licensor  granted  unto 
the  licensees  full  licence  to  use  all  that  building 
lately  erected  at  Aldershot,  known  as  the  gas 
establishment,  together  with  all  the  outbuildings, 
offices,  plant,  &c.,  the  meter  and  meter-house  being 
excepted  during  the  term  of  seven  years  for  the  pur- 
pose of  enabling  the  licensees  to  fulfil  a  contract 
entered  into  for  supplying  gas  at  Aldershot. 

And  it  also  being  tlie  true  inWnt  of  theae  prcBenta  and  the 
partim  hereto,  that  theae  preaenta  ahall  not  be  a  leaae,  or  an 
agreement  for  a  leaae,  or  in  the  nature  of  a  leaae  or  of  an 
agreement  for  a  lease,  and  that  neither  by  these  presents  nor 
by  reason  of  any  act  or  thing  to  be  done,  suffered,  or  omitted 
by  the  Uoenaor  or  his  snocessors  or  otberwlaa  on  behalf  of 
Her  Hajeaty,  or  by  the  lioenaeea,  their  exeeatora  or  admlDls- 
tratora,  or  any  of  them,  the  Ueensees  shall  have  any  term  or 
interest  whatsoever  in  the  gas  premises,  or  in  any  part  thereof, 
or  l)e  or  become  actually  or  constructively  vested  in  the 
Ucenaees,  their  executors  or  admiDiatrators,  or  any  of  them, 
nor  shall  they  or  any  of  them  be  or  l}ecome  tenonta  or 
tenant  of  the  gas  premises  or  any  part  thereof. 

The  licence  then  contained  certain  restrictions  as 
to  the  use  of  the  preraises  by  the  licensees,  and  cer- 
tain powers  to  the  licensor  to  enter  upon  the 
premises.  The  licence  then  contained  this  pro- 
viso. 

That  the  licenee  hereby  granted  shall  be  revocable  and 
determinable  liy  the  licensor  or  his  succeaaore  at  any  time 
by  writing  under  hia  or  their  hand  or  handa  delivered  to  tlie 
Ueensees,  their  executors  or  admlniatraton. 

And  it  was  also  provided. 

That  immediately  upon  the  revocation  of  the  licence  hereby 
flrauted    .    .    .    may  immediately    .    .    .    wUboot  bringing 
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or  instituUng,  or  being  obliged  to  bring  or  ixutitate  any  action 
of  ejectment  or  other  proceeding  at  law  or  in  equity,  resnme 
•nd  take  full  and  complete  poeMBaion  of  the  gas  premlsea  tor 
the  use  of  Her  Uajesty,  las. 

Giffard,  Q.  C.  (Cafu  with  him)  appeared  in  sup- 
port of  the  order  of  sessions,  and  contended  that  the 
apps.  were  liable  as  actual  occnpiers,  for  that,  until  the 
Trill  of  the  Croirn  was  determined  bynotice,  they  had 
possession  of  the  premises,  and  that  it  mattered  not 
that  they  occupied  only  under  what  was  termed  a 
licence.  [Cockbukn,  C.  J. — It  is  clear  that,  until 
the  Crown  gave  notice,  the  apps.  could  not  be  dis- 
possessed.] 

Uayts,  Serjt.  (C.  B.  RusaeU  with  him)  was  called 
upon,  and  he  argued  that,  as  the  Crown  had  the 
right  to  use  the  premises  for  certain  purposes,  and 
its  officers  to  enter  upon  them  at  any  time,  and  it 
was  only  a  licence  which  was  granted,  the  apps. 
could  not  be  said  to  hare  such  an  occupation  as 
would  render  them  liable  to  be  assessed  to  the  poor- 
rate.  [CocKBVBM,  0.  J. — ^We  must  look  at  the 
whole  instrument,  and  its  effect  is  that  the  Crown 
has  permitted  the  apps.  to  hare  possession,  reserving 
to  its  officers  a  power  to  go  upon  the  premises  for 
certain  purposes.  Does  this  amount  to  anything 
else  than  a  tenancy  at  will?  The  object  may  have 
been  to  prevent  the  apps.  from  being  in  a  position 
to  render  an  ejectment  necessary  to  turn  them  out. 
The  real  question  is,  whether  or  not  there  is  an  ex- 
clusive occupation  ?]  They  refuse  to  make  them 
tenants. 

CocKBtTRN,  C.  J.— Just  construe  the  deed  with 
reference  to  its  object.  It  is  quite  Inconsistent  to 
suppose  that  the  Crown  could  use  these  premises 
itself  for  this  purpose.  There  is  an  express  provision 
showing  that  the  Crown  cannot  pat  out  the  apps. 
without  notice.  It  is  not  necessary  to  decide  whether 
there  is  a  tenancy  or  not,  for  there  is  clearly  an 
occupation. 

CiiOMFTOir,  J. — A  licence  to  use  is  a  liberty  to 
occupy.  It  is  not  like  a  licence  to  use  an  incorporeal 
hereditament  They  say  that  the  licence  is  not  to 
operate  as  a  lease,  but  that  you  shall  have  the  pre- 
mises till  we  do  an  act  wliiai  is  to  put  an  end  to  it. 
That,  therefore,  gave  the  possession. 

Blackbubx  and  Shkc,  JJ.  concnnred. 

Judgment  for  the  resps. 
Attorney  for  the  reaps.,  Eve,  Aldershot. 


Bbo.  v.  Hxath  jlxo  othkrb. 

Highvcaai — Obstruction — Indictment  to  remove — Cotti— 
26  i-  26  net.  c.  61,  *.  20. 

ne  township  of  W.  was  included  in  a  highway  district 
under  the  provisions  ofthi  25  {"26  Vict.  c.  61  (,Bigh- 
wm/  Aci),  and  A.  having  coated  an  obstruction  in  a 
street  in  W.  the  highwag  board,  at  the  instance  of  the 
waywarden  of  (f.,  indictedA.for  the  same,  who  removed 
the  indictment  by  certiorari.  Upon  the  trial  A.  was 
found  guilty,  ana  subsequently  paid  the  taxed  costs  of 
the  indictment.  There  was,  however,  a  sum  of  601. 
extra  costs  upon  the  indictment,  which  the  highway 
board  charged  against  the  township  of  W. : 

Held,  that  (Ae  costs  of  the  indictment  were  such  costs  as 
the  highway  board  were  justified  in  incurring  toremove 
an  obstruction  from  a  highway,  and  that  they  were 
properly  chargeable  in  this  case  against  the  iownAip 
ofW.: 

In  this  case  the  township  of  Wareham  had  been 
included  in  a  highway  district  under  the  provisions 
of  the  25  &  26  Vict.  c.  61 ;  and  a  Mr.  Burroughs 
having  caused  a  nuisance  by  erecting  a  building 


upon  the  highway  in  one  of  the  streets  (though  not 
within  fifteen  feet  of  the  centre),  he  was  indicted  by 
the  highway  board  at  the  instance  of  the  waywardoi 
of  the  said  township.  This  indictment  he  removed 
by  certiorari  into  this  court ;  and  upon  its  trial  at 
the  assizes  he  was  found  guilty,  whereupon  he 
abated  the  nnisance  and  paid  the  taxed  costs  of  the 
prosecution.  There  were,  however,  extra  costs  of  th» 
prosecution  amoonting  to  602.,  and  these  coats  veie 
allowed  by  the  highway  board  as  against  the  town- 
ship of  Wareham.  Against  this  allowance  there 
was  an  appeal  upon  the  ground  that  tlie  highway 
board  had  no  power  to  allow  the  costs  of  an  indict^ 
ment.  The  Court  of  Quarter  Sessions  a£Srmed  &a 
allowance,  subject  to  a  case  for  the  opinion  of  this- 
court. 

By  sect.  11  of  the  25  &  26  Vict.  c.  61  fHighwqr 
Act),  all  the  powers,  rights,  duties,  liaUiitiea, 
capacities  and  incapacities  (except  the  power  at 
making  highway  rates)  as  were  vested  in  cr 
attached  to  any  surveyor  of  any  parish  forming  part 
of  the  district  were  vested  in  and  attached  to  the 
highway  board. 

The  6th  section  of  the  5  &  6  'WilL  4,  c  SO  (the 
General  Highway  Act),  after  directing  the  mannrr- 
in  which  surveyor  of  the  highway  is  to  be 
annually  elected,  provides  that  he  shall  repair  and 
keep  in  repair  the  several  highways  in  the  aaid 
parish  for  which  he  is  appointed. 

By  the  69th  section  a  penalty  is  imposed  upon  any 
person  for  encn>aching  by  any  building  witfaub 
fifteen  feet  of  the  centre  of  the  highway,  and  Afr 
surveyor  is  empowered  to  pull  down  such  bnildinft 
&c. 

Sect.  19  of  the  25  &  26  Vict.  c.  61,  pro>idea  faf 
the  preferring  of  an  indictment  where  a  highway  ii- 
ont  of  repair,  and  the  liability  to  repair  i*  dupated. 

Sect.  20  enacts  that 

The  expenses  of  maintaining  and  keeptng  in  repair  (W 
highways  of  each  parish  within  the  district,  and  all  aOmi 
expenses  in  relation  to  each  highways  ....  iball  to  a 
separate  cluirge  on  each  pariah. 

The  obstruction  in  this  case  was  mote  tliaa 
fifteen  feet  from  the  centre  of  the  highway. 

Mclntyre  appeared  in  sui^xnt  of  the  aide*  o( 
sessions,  and  contended  that,  as  it  was  the  ds^  A 
the  board  to  keep  the  highways  in  repair,  it  -wft 
necessarily  incident  that  they  should  get  an  obatrae- 
tion  removed,  which  in  this  case  could  only  b*- 
effected  by  indictment. 

Heath,  contra,  contended  that  the  costs  o{  tl«- 
indictment  could  not  be  charged  aguntt  the  town- 
ship, that  the  highway  boaid  have  no  genetal 
powers  to  prosecute,  but  only  such  as  are  specified 
in  sect.  19  of  the  2S  &.  26  Vict,  c  61.  [CocKBCxa;. 
C.  J. — ^What  other  means  except  by  in^ctment  an 
there  of  removing  such  an  ot»traction  ?]  It  may 
be  that  there  is  an  omission  in  the  Act  in  thw- 
particular.  Under  sect.  Ill  of  the  6  t  6  WilL  4, 
c.  60,  the  sanction  of  the  vestry  is  neceasaxy  before 
the  expenses  incurred  in  defending  an  indictment 
agtdnst  the  parish  can  be  allowed.  [Cockbcsi^ 
C.  J. — That  is  where  an  indictment  is  preferred 
against  the  parish.]  The  surveyor  might  enter  and 
abate  the  nuisance.  [Cbomftok,  J. — ^Not  in  such  • 
case  where  it  is  not  within  fifteen  feet  of  the  centre.] 
The  words  "maintaining  and  keeping  in  repair 
cannot  be  construed  to  include  preferring  an  indict- 
ment. [CocKBUBy,  C.  J. — ^But  there  are  the  ad(fi- 
tional  words,  "  and  all  other  expenses  in  relation  to 
such  highways."]  Those  words  can  only  refer  te 
matters  expressly  authorised  by  the  Act.  E4 
cited 

Townsend  v.  Bees,  10  C.  B^  N.  8.,  308;  4  L.  T.  Bn 
N.  8.  447. 

CocKDCBH,    CX— Mr.   Heath   ha*   thovgfat  iSL 
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necessary  to  enter  upon  the  general  statutory  lav 
teUting  to  highways,  but  in  point  of  fact  the 
question  before  us  is  a  rery  limited  one  indeed, 
teing  simply  this,  whether  where  a  highway  board 
has  instituted  a  prosecution  against  an  individual 
for  an  olMtruction  to  a  highway,  they  can  charge  the 
expenses  of  the  prosecution — in  this  case  the  extra 
ooets  of  the  prosecution — upon  the  parish  in  which 
fhe  highway  was  situate,  and  upon  which  the 
nuisance  existed  which  it  was  necessary  for  the 
prosecution  to  remove.  I  quite  agree  with  Mr. 
Heath  that  a  highway  board  is  by  a  recent  Act 
placed  in  the  situation  of  the  surveyor  under  the 
farmer  Highway  Act,  but  it  does  not  follow  that  on 
that  account  they  may  not  have  extended  to  them 
under  the  Act  of  Parliament  by  which  such  board 
U  created  larger  powers  with  regard  to  raising 
money  for  expenses  than  the  surveyor  had  under 
the  jpteviously  existing  Act  of  Parliament ;  but  even 
if  tins  question  had  arisen  under  the  former  Act  of 
Fariiament,  6  &  6  Will.  4,  c.  50,  and  the  case  had 
been  that  of  a  surveyor  instituting  a  prosecution 
for  the  purpose  of  removing  a  nuisance  from  a 
highway,  I  should  have  been  very  much  disposed  to 
think  so,  though  in  the  view  I  take  I  do  not  think 
it  necessary  to  decide  the  question.  I  should  be 
•tiongly  dispoaed  to  hold,  were  it  necessary,  that  the 
power  to  raise  a  rate  for  such  a  purpose,  or  to  in- 
<dade  the  expenses  of  such  a  prosecuuon  in  a  high- 
way rate,  would  have  been  incidental  to  the  power 
Tested  in  the  surveyor  by  the  Act  of  Paiiiament, 
where  he  has  power  to  mtuice  and  levy  a  rate  for  the 
purposes  of  the  Act.  Now  the  main  purpose  of  the 
Act  is  the  repair  of  the  highway,  and  we  kee^dng 
of  the  highway  in  a  proper  condition;  but  the 
existence  of  an  obstruction  which  is  a  nuisance  on  a 
Ugfaway  is  manifestly  inconsistent  with  the  highway 
b^ng  Icept  in  a  proper  state  of  repair,  and  thmfoie 
I  think,  on  a  wise  and  liberal  construction  of  the 
Act,  they  might  have  been  fairly  and  legitimately 
iadnded  in  the  purposes  of  the  Act,  in  carrying  the 
pnrposes  out.  Bnt  it  was  pointed  out  that  the 
woras  of  the  20th  section  are  much  larger  than 
under  the  old  statute.  The  20th  section,  while  it 
oiTes  the  board  power  to  charge  upon  the  district 
nnd  wliatever  expense  it  shall  incur  for  the 
benefit  of  the  whole  district,  goes  on  to  say 
that  the  expenses  of  maintahiing  and  keeping 
in  repair  the  highways  of  each  parish  within 
tiie  district,  and  all  the  other  expenses  in  re- 
lation to  such  highways,  except  those  that  are 
thrown  on  the  district  fund  in  the  earlier  part  of 
the  section,  are  to  be  borne  by  the  individual 
parishes.  The  whole  question,  as  it  appears  to  me, 
in  this  case  is  one  of  simple  solution  and  is  easily 
answered;  and  it  is  whetner  this  is  an  expense 
relating  to  the  maintaining  and  keepmg  in  repair 
the  highway  7  Can  it  be  said  the  expense  incurred 
in  the  removal  of  a  nuisance  that  obstructs  a  high- 
way is  not  an  expense  incurred  in  relation  to  that 
Ughway?  I  called  Mr.  Heath's  attention  some 
time  ago  to  the  question  whether  a  Burveyor,  a  for- 
tiori a  highway  board,  removing  an  obstruction  by 
mechanical  or  manual  means,  would  not  be  entitled 
to  charge  the  expenses  so  incurred ;  Mr.  Heath,  with 
all  his  anxiety  in  maintaining  the  case  of  his  client, 
could  not  answer  that  in  the  negative,  but 
sought  to  make  a  distinction  between  the  having 
recourse  to  manual  means,  by  labour  or  other- 
wise, in  removing  it,  and  by  having  recourse  to 
proceeding  at  law.  I  should  always  uphold  a 
man  who  has  recourse  to  the  process  of  law,  in 
preference  to  a  man  who  has  recourse  to  force, 
which  may  lead  to  consequences  by  no  means  to 
be  desired.  I  cannot  think  there  is  any  difference, 
and  I  have  no  hesitation  in  saying,  that  the  proper 
coarse  of  proceeding  adopted  with  a  view  to  the 
removal  of  an  obstruction  on  a  highway  is  an 


expense  relating  to  the  highway,  and  therefore 
comes  within  the  20th  section.  If  one  looks  at  the 
expediency  and  the  reason  of  the  thing,  one  cannot 
doubt  that  is  the  construction  the  Legislature  must 
have  intended  to  have  had  put  upon  it,  and  which 
answers  the  clear  justice  of  the  Act.  There  is  no 
doubt  of  the  duty  of  those  who  have  the  care  of  a 
highway  to  keep  that  highway  in  a  proper  and 
effectual  condition.  If  there  is  an  obstruction, 
which  it  appears  to  them  interferes  with  the  use  of 
it  by  the  public,  those  are  the  authorities,  and  they 
have  as  incidental  to  their  duty  the  power  to  take 
the  necessary  steps  to  remove  the  nnisance.  No 
one  can  expect  that  those  who  are  to  act  in  a  matter 
of  that  description  should  put  their  hands  into 
their  own  pockets  to  defray  the  expenses  of  a 
prosecution  if  by  any  accident  the  prosecution 
fails  and  the  expenses  come  to  be  taxed.  There- 
fore, if  they  are  expenses  that  must  be  borne 
by  some  one,  and  the  costs  which  have  been 
incurred  must  be  paid,  it  would  be  monstrous  to 
expect  the  authorities  who  have  put  the  law  in 
force  to  find  themselves,  personally,  out  of  their  own 
pockets,  the  amount  that  may  be  necessary,  and 
therefore  it  ought  properly  to  fall  upon  the  parish 
who  by  this  prosecution  have  occasioned  the  obstruc- 
tion to  bo  removed,  the  further  continuance  of 
which  would  be  a  nuisance.  Both  as  regards 
the  policy  and  the  expediency  of  the  matter,  and 
the  language  of  the  enactment,  I  can  entertain 
no  doubt  this  was  an  expense  which  the  high- 
way board  were  right  in  incurring ;  and  therefore 
the  individual  parish  must  bear  it. 

Cbomptok,  J. — I  am  of  the  same  oirinion.  Mr. 
Mclntyie  put  his  case  very  shortly  and  simply,  and 
on  two  ^ery  short  and  simple  propositions.  He  said, 
"  Here  is  this  body  bound  to  keep  in  repair  from 
time  to  time  the  roads.  It  is  imx>ossible  to  do  that 
without  removing  obstmctions.  It  is  impossible 
in  many  cases  that  obstructions  can  properly  be 
removed  without  having  recourse  to  the  arm  of  the 
law."  He  says  those  are  repairs  under  one  or  both 
of  these  Acts.  I  have  not  heard  a  word  that  has  been 
said  during  the  whole  course  of  the  case  that 
seems  to  meet  that  argument,  and  I  think  those 
propositions  are  correct,  and  the  inference  drawn 
from  them  is  correct.  I  do  not  feel  any  difficulty 
in  carrying  out  the  Act  of  Parliament.  As  to  there 
being  any  waste  or  improper  proceeding,  the  board 
are  now  the  representatives  of  the  different  parishes, 
and  it  may  well  be  left  to  them  more  widely  than 
it  was  brfore,  and  I  am  very  strongly  of  opinion 
that  it  does  not  depend  upon  the  success  of  the 
prosecution,  but  whether  it  was  a  proper  expense ; 
and  when  an  appeal  was  sent  to  the  sessions,  and  it 
had  been  succMsful,  it  might  well  be,  if  they  thought 
it  really  was  not  for  the  benefit  of  the  parish,  that 
the  expenses  would  not  be  allowed.  To  try  it  by  an 
extreme  case :  if  it  was  clear  that  the  parties  had 
indicted  to  put  money  into  some  attorney's  pocket, 
Uie  board  would  have  been  very  right  in  disallowing 
the  costs ;  but  that  is  left  in  the  discretion  of  the 
quarter  sessions  upon  appeal.  If  the  first  Act  did 
not  include  snch  a  power,  though  I  should  be  dis- 
posed to  think  it  does,  the  second  Act  enlarges  it 
and  gives  power  to  the  surveyor.  It  does  not  neces- 
sarily follow  that  it  only  gives  this  power ;  it  clothes 
them  with  all  the  powers  the  surveyor  had  ;  and  it 
is  impossible  to  say  this  is  not  an  expense  in  rela- 
tion to  highways.  I  therefore  think  our  judgment 
should  be  for  the  resp. 

Blaokbubn,  J. — ^I  am  of  the  same  opinion.  I 
think  the  old  Act  of  1885,  by  the  8th  section,  made 
it  the  duty  of  the  surveyor  to  repair  and  keep 
in  repair  the  several  highways  of  the  parish.  I 
quite  agree  with  what  my  Lord  and  my  brother 


Digitized  by  KJ^JKJWl\^ 


312 


MAGISTEATES'  CASES. 


Q.B.] 


Guardians  of  Wikcucombb  akd  Gcakoiams  of  Stoubbrumjb  Ukiov. 


[Q.B. 


Crompton  have  taid,  that  for  the  purpose  of  repair- 
ing aod  kee^ng  in  repair,  it  may  be  necessary 
and  proper  to  institute  a  prosecution  against  some 
one  who  prevents  the  road  from  being  kept  in 
repair,  and  if  such  a  prosecution  is  properly  and 
rightly  and  fairly  instituted,  I  think  it  would  be 
one  of  the  expeoaes  falling  within  a  part  of  their 
duty  in  carrying  out  the  Act,  and  if  it  was  waste- 
ful, extravagant,  or  improper,  then  that  would  bo  a 
question  of  fact ;  they  could  not  incur  an  expense 
of  that  nature,  or  if  they  did  incur  it,  then  on 
appeal  the  quarter  sessions  would  properly  disallow 
it  if  they  were  satisfied  of  the  fact  Then  under 
the  former  Act,  in  the  27th  8,3ction  there  is  power 
to  raise  a  rate  for  the  purposes  of  the  Act,  one  of 
which  was  to  pay  the  expenses  of  repairing  the  road 
and  incidentally  any  prosecution  really  and  pro- 
perly necessary  for  that  purpose.  I  am  inclined  to 
think  that  the  new  Act  does  not  extend  this  further 
than  before.  The  board  are  required  to  perform  the 
duty  the  surveyor  had  to  maintain  the  highways. 
I  do  not  think  it  extends  that  duty  further  than 
before ;  but  it  does  not  cut  it  down.  Then  agun, 
under  the  20th  section,  they  are  to  charge  upon  the 
parish  the  expenses  in  relation  to  the  maintaining 
and  repairing  the  highways,  and  all  other  expenses 
in  relation  to  such  highways.  I  do  not  think  myself 
that  it  much  extends  it  beyond,  because  the  only 
expenses  relating- to  highways  were  cxpepses  for  the 
pnrposes  of  the  Act,  maintaining  and  repairing; 
but,  again,  I  say  it  does  not  cut  it  down.  The  board 
have  at  least-  as  much  power  as  the  surveyor  had, 
and  as  much  right  to  do  it ;  and  if,  under  the  former 
Act,  the  surveyor  might  have  done  it,  subject 
always  to  this,  that  they  conld  be  disallowed  by 
quarter  sessions  if  they  were  wasteful  and  extrava- 
gant, the  board  can  do  it  now. 

Shee,  J. — ^I  am  of  the  same  opinion. 

Order  of»etnon$  confirmed. 


Salarday,  June  3,  18C3. 

Bso.  V.  Thb  Jcsticbs  or  Wobcbstebshirb,  re  Ax 
Appbai.  between  thb  Gitardians  of  the 
WiKCHCOMBE  Union  and    the  Ocabdians  op 

THE  StOURBBIDOB  UkION. 

Poor-hw — Break  of  residoKe. 

To  render  the  absence  of  a  party  from  kit  parish  not 
a  break  of  residence,  it  it  etsential  that  he  should 
have  a  residence  in  tuch  parish  to  which  he  has  a 
right  to  return. 

A.  left  hit  parish,  where  he  had  a  lodging,  which  he 
gate  up  to  seek  elsewhere  for  work,  intending  to  return 
when  work  was  better,  and  the  occupier  of  the  house 
woM  have  permitted  him  to  ham  the  same  bdgings 
again  on  his  return,  and  they  were  not,  in  fact,  ooagnid 
in  his  absence: 

Held,  to  be  a  break  ofretidence. 

This  was  an  appeal  by  the  guardians  of  the 
Winchcombe  Union  against  an  order  for  the  re- 
moval of  'George  Whittle,  a  pauper  lunatic,  on  the 
ground  of  his  irremovability  by  reason  of  a  three 
years'  residence  in  resp.  union.  At  the  hearing  the 
sessions  quashed  the  order  of  removal,  subject  to  a 
case. 

The  case  stated,  that  the  appeal  was  against  an 
order  of  justices  adjudging  the  settlement  of  George 
Wliittle,  a  pauper  lunatic,  to  be  in  the  parish  of 
Bcckford,  in  the  app.  union ;  that  the  settlement 
at  Beckford  was  proved,  but  the  apps.  called  wit- 
nesses in  support  of  n  ground  of  appeal,  alleging 
the  pauper's  irremovability  from  the  resp.  union 
by  reason  of  a  three  years'  residence  therein  prior 


to  ihe  17th  Feb.  I8C4,  when  he  was  conveyed  to  the 
lunatic  asylum ;  that  the  facts  material  were,  thil 
the  pauper,  who  had  lived  with  his  wife  and  a  duld 
in  a  cottage  at  Quarry  Bank,  in  the  resp.  oaion, 
about  Whitsuntide  1801,  left  the  cottage  m  cobk- 
quence  of  his  wife  having  deserted  him  aod  hit 
goods  being  seized  for  rent ;  that  the  child  wis 
apprenticed,  to  a  tailor,  with  whom  be  went  <« 
reside,  aod  has  ever  since  continued  to  live,  aod  the 
pauper  became  a  lodger  at  the  house  of  a  Mr.  tod 
Mrs.  Drew  at  Quarry  Bank  ;  that  in  Oct.  186!  he 
left  Drew's  and  went  to  Kcmmerton  to  work  there, 
telling  the  Drews  he  meant  to  return  wheo  die 
trade  (ho  was  a  puddler)  at  which  he  worked  be- 
came better,  and  he  asked  them  to  write  to  him  lol 
let  him  know  if  the  trade  improved ;  that  he  1^ 
behind  him  a  waistcoat  and  pair  of  trowsers,  which 
were  stated  by  Mrs.  Drew  to  be  scarcely  worth 
wearing ;  that  during  his  absence  his  lodgings  wot 
not  occupied  by  anybody  else,  but  had  he  retoned 
at  any  time  he  might  have  had  them ;  that  he  wu 
absent  at  Kcmmerton,  out  of  resp.  union,  for 
three  months,  when  he  retnmed  to  the  Drewt  it 
Quarry  Bank,  and  in  a  fortnight  after  left  then 
again,  and  left  his  watch  behind  him  became  he 
was  subject  to  fits ;  that  his  watch  was  afterwstdi 
sent  to  him ;  that  after  a  period  of  three  weeki  he 
again  returned  to  his  lodgings ;-  that  daring  hit 
absence  his  lodgings  were  not  occupied  by  taj  oae 
else,  and  had  he  returned  at  any  time  he  might  hare 
had  them. 

Powdt,  Q.C.  and  E.  T.  Holland  appeared  in  rap- 
port of  the  order  of  sessions,  and  contended  dot 
there  was  no  break  of  residence,  for  Uiat  the  karizi)! 
of  his  residence  with  the  Drews  at  Qoany  Bidi 
bdng  for  the  purpose  of  seeking  work,  and  hit 
lodgings,  in  which  he  had  left  some  of  his  clothiif, 
bong  kept  for  him  in  the  event  of  his  retamiog,  he 
must  be  held  to  have  constructively  resided  ^en 
the  whole  time.  [Blackburn,  J. — He  does  not 
keep  on  the  lodgings.  I  know  of  no  case  in  whiA 
it  has  been  held  not  to  be  a  break  of  residence  ^aere 
there  was  no  residence  to  which  he  had  a  right  to 
return.]  The  question  is,  whether  there  v*<  the 
animut  revertendi: 

Ry.St.  MarMboiie,  20  L.  J.  109,  M.  C; 

R.  r.  TamlnesUme,  3  Q.  B. ;  18  L.  J.  41,  U.  &; 

R.  V.  Sl^kton,  1  EIL  &  Bla.;  22  L.  J.  102,110; 

S.  V.  Bngiti^nslone,  24  L.  J.  41,  IL  & ;  4  BO.  t 
Bla.2^6. 

Gray,  Q.C.  and  Streeten,  for  the  resps.,  wtn  not 
called  upon. 

BLACKBintN,  J.(o)— I  am  of  oiunion  that  the 
order  must  be  quashed.  The  question  is,  wheths 
the  pauper  was  resident  during  the  requisite  period? 
There  have  been  several  cases  upon  the  subject,  sod 
some  have  been  decided  one  way  and  some  another. 
But  there  is  no  case  whatever  in  which  it  has  been 
yet  decided  that  a  man  can  be  said  to  be  residing  in 
a  place  when  he  was  physically  absent  and  h»d  no 
dwelling-place  or  residence  in  the  parish.  In  the 
present  case  the  facts  appear  to  be  these.  H* 
pauper  had  lodgings  and  gave  them  up ;  he  did  n« 
live  there ;  he  went  away,  stating  that  he  wooM 
come  back  when  work  was  better;  he  sud  he 
Intended  to  return,  and  no  doubt  that  was  his  inten- 
tion. He  left  behind  him  a  waistcoat  and  a  pair  ot 
trowsers,  which,  however,  were  stated  by  the  Uad- 
lady  to  be  scarcely  worth  wearing.  Tbe  \ttxaf 
them  there  might  be  some  indication  that  he  w»i 
intending  to  return.  I  cannot  say  the  fact  of  »  mai 
leaving  some  old  clothes  behind  him  amounts  to  « 
retaining  of  his  lodging  as  a  dwelling-phme  in  the 

(o)  Oockbnni.  C.  J.  and  MeUor,  J.  were  stwent  in  theOoort 
for  Crown  Cases  BeservedL 
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parish  so  a<  to  make  a  settlement,  and  that  he  con- 
tinues to  reside  in  a  place  where  he  has  no  residence. 
I  think,  therefore,  the  quarter  sessions  were  wrong, 
and  the  <nder  most  be  quashed. 

Shee,  J.— I  am  of  the  same  opinion.  In  the 
Absence  of  any  case  which  says  tliat  where  a  party 
lias  no  residence  in  the  parish  there  may  still  be  no 
break  of  residence,  I  think  the  order  of  sessions 
had. 

Order  ofsetsions  qutuhed. 


Wedneidag,  June  7,  1865. 
Keo.  v.  The  Goterxob  or  toe  Debtohs'  Pbisox 

IN  WUITECKOBS-STBEBI. 

Rso.  V.  The  Gotbbkok  of  Nbwoatb. 

Prison — Paor-ratet — Committal — Newgate  and  White- 
croa-street  pritoM—iiS    Geo.  8,  c  209—12   Vict. 

c  U. 

Tke  gaol  o/Newgatt  is  tke  oommo*  gaol /or  the  confine- 

■  matt  of  eriminab  onbj  for  the  citg  of  London  and 
county  of  Middlesex,  and  the  gaol  in   Whitecross- 

■  street  it  a  gaol  for  the  mnfinement  of  prisoners  for 
■such  Jurisdictions  upon  civil  process.     ]^  the    12 

Viet,  c  14,  persons  in  default  for  nonprnpnent  of 
poor-rates  may,  upon  no  distress  being  woattable  for 
the  (xmosM,  be  committed  6y  a  justices'  warrant  to  the 
<ommon  gaol  or  house  of  correction  for  any  time  not 
■exceeding  three  calendar  months,  unless  the  sums  be 
■sooner  paid.  A.  B.  and  C.  D.,  defaulters  as  above, 
toere  committed  respectivefy  to  Newgate  and  White- 
tross-ttreet : 

Held,  that  sttdl  eonunittab  were  upon  cicil,  and  not 
criminal  process,  and  dial  the  committal  to  White- 
crost-strat  prison  was  good,  and  (^Cockbum,  C.  J. 
dubitante')  that  the  committal  to  Newgate  was  bad. 

In  a  former  term  this  court  made  absolute,  snb- 
|ect  to  a  special  case,  rules  calling  upon  the  governor 
of  the  Debtors'  Prlton  in  Whitecross-street  and  Ote 
Cforemot  of  Newgate,  to  show  cause  why  writs  of 
snandamus  should  not  issue,  directed  to  them  respec- 
tively,  commanding  them  to  receive  into  and  detain 
4n  their  said  prisons  the  bodies  of  A.  B.  and  C.  J). 
lespectively,  pursuant  to  certain  warrants  under  the 
lunds  and  seals  of  certain  justices  of  Middlesex, 
and  there  to  imprison  them  for  certain  spaces  of 
time  unless  certain  sums  of  money  should  be  sooner 

jMUd. 

It  appeared  (from  the  statements  in  the  cases 
Kspecttvely)  that  the  said  A.  B.  and  C.  D.  had  been 
o(xnnutted,  the  one  to  the  gaol  of  Newgate,  and  the 
«ther  to  the  gaol  of  Whitecross-street,  by  certain 
justices  of  Middlesex,  for  the  nonpayment  of  poor- 
ntcs,  under  the  provisions  of  sect.  2  of  the  12  Vict. 
c  14,  bat  that  upon  being  tendered  respectively  to 
^e  governors  of  the  said  gaols,  they  refused  to 
receive  them :  the  governor  of  Whitecross-street 
|«rison  upon  the  ground  that  such  prison  was 
neither  the  common  gaol  nor  house  of  correction  for 
the  county ;  and  the  governor  of  Newgate  upon  the 
ground  that  he  had  been  directed  by  the  gaol  com- 
mittee of  the  Court  of  Aldermen  not  to  receive  any 
persons  committed  there  for  nonpayment  of  rates. 

The  case  proceeded  to  set  out  the  facts  relative 
to  the  iMisons  in  Middlesex,  as  given  in  the  recent 
-case  of  Seg.  on  the  Prosecution  of  the  Vestry  of  St. 
MaTg,  Islington,  y.  The  Keeper  ofuie  Home  of  Gnrree- 
tion  in  CoUbath-fidds :  {Reg.  r.  OdviO,  12  L.  T.  Bep. 
N.  S.  341.)  The  case  then  proceeded  to  state  that 
there  is  not  now,  and  never  was,  a  common  gaol  for 
the  county  of  Middlesex  locally  situate  in  the  said 
county  of  Middlesex,  except  it  be  one  or  the  other 
of  the  gaols  or  prisons  mentioned  in  this  case ;  that 
the  Quean's  gaol  of  Newgate  is  situate  vx  the  city 


of  London ;  that  the  statutes  of  7  Geo.  3,  c.  87,  and 
18  Geo.  8,  c.  48,  arc  the  statutes  under  which  the 
gaol  of  Newgate  was  rebuilt,  and  are  to  be  taken  as 
part  of  this  case,  as  are  aiso  the  statutes  of  the 
18  Geo.  3,  c.  60,  and  the  52  Geo.  8,  c.  209 ;  that  die 
Debtors'  Prison  of  London  and  Middlesex  was 
erected  under  the  provisions  of  the  said  last-men- 
tioned Act,  and  is  situated  in  Whitecross-street,  in 
the  said  city  of  London ;  that  the  governor  of  that 
prison  refuses  to  receive  persons  committed  for  non- 
payment of  rates ;  that  the  justices  of  Middlesex 
bad  always  claimed  the  right  to  send  Middlesex 
prisoners  to  the  Queen's  gaol  of  Newgate,  as  the 
common  gaol  of  the  countv,  and  are  now  daily  in 
the  habit  of  committing  them  there  under  the  4  & 
5  Will.  4,  c.  80  f  the  Central  Criminal  Court  Act^ 
and  before  that  Act  they  were  in  the  habit  of  send- 
ing prisoners  there  for  tiie  purpose  of  being  tried  at 
the  Court  of  Oyer  and  Terminer  and  general  gaol 
delivery  in  the  Old  Bailey  ;  that  since  Uie  Debtors* 
Prison  in  Whitecross-street  was  built,  the  following 
classes  of  prisoners  only  have  been  received  ther^ 
viz.,  debtors  in  custody  of  the  sheriff ;  prisoners  in 
contempt  from  the  County  Court,  Mayor's  Court, 
Small  Debts  Court  and  Bankruptcy  Court. 

In  the  year  1812  an  Act  was  passed  (52  Geo.  8, 
c.  209)  entitled  "  An  Act  for  building  a  new  pri- 
son in  the  city  of  London,  for  removing  thereto 
prisoners  confined  under  civil  ]nx>cess  in  the  gaol 
of  Newgate  and  the  two  compters  of  the  siud  city," 
&c.,  which  recites  that 

Whenu  the  gaol  of  Newnte  1«  not  only  the  common  gtol 
both  of  and  for  the  dty  of  London,  and  of  and  for  the  oonnty 
of  MUdleeer,  for  the  conflnement  of  felons  and  other  ottendera, 
bnt  la  alao  a  priaon  for  the  conflnement  of  other  persona  In  tha 
enalody  of  the  aherilfa  of  London  and  of  the  ahenff  of  Ulddle- 
aex.  .  .  .  And  whereas  It  la  desirable  that  prisoners  con- 
flnad  under  dvil  prooeaa  ahonld  not  be  confined  In  the  sama 
gaol  with  prisoners  for  felony  and  other  offence*  .  .  ■  and 
whereas  the  bnlldlDg  of  a  new  prison  of  a  snfDcient  extent  In 
a  oommodlona  allaanaii,  and  the  removtog  thereto  prisoners 
oonllned  under  drllprooaa* In  the  said gaoiof  Newgate  .  .  . 
wUl  be  of  great  pabllo  ntUity,  tn. 

Power  is  then  given  to  the  corporation  of  London 
to  build  a  new  prison,  which  shall  be  divided  into^ 
four  separate  and  distinct  parts,  one  for  the  con-' 
flnement  of  prisoners  confined  under  civil  process  in 
the  custody  of  the  sheriff  of  Middlesex ;  two  other 
of  the  said  four  parts  for  the  two  compters  of  the 
city  of  London,  &c. ;  and  the  remaining  fourth  part 
for  the  said  prison  of  Lodgate. 

Sect  56  enacts,  that 

From  and  after  Buch  time  as  the  pilsonera  confined  under 
civil  proceaa  shall  hare  been  remored  from  the  said  gaol  of 
Newgate  to  the  said  new  prison,  In  purmanoe  of  this  Act,  the 
aald  gaol  of  Newgate,  and  every  part  thereof,  shall  for  ever 
thereafter  be  wpropriated  ezcluslrely  to  the  conflnement  of 
inch  felons  and  other  prlaoneis  liable  to  be  confined  therein  as 
are  not  by  this  Act  authorised  to  be  confined  In  the  said  new 
prison. 

Sect  57  provides, 

That  all  prisoners  by  process  of  contempt  for  not  paying 
any  snm  or  sums  of  money,  or  costs,  Isauing  out  of  any  court 
of  law,  and  all  prisoners  for  contempt  of  any  court  of  equity 
for  not  paying  any  sum  or  sums  of  money,  or  oosta,  ordered 
to  be  paid  by  any  decree  or  order  of  any  such  com%  shall  for 
the  pntpoeea  of  this  Act  be  considered  as  prisoners  confined 
under  civil  process,  and  shall  be  accordingly  removed  to  and 
oottflned  In  the  said  new  prison. 

Sect  68  provides, 

That  nothing  In  this  Act  contained  shall  extend  or  be  con- 
strued to  extend  to  Infringe, '  defeat,  or  affect  the  power  or 
authority  of  any  court,  judge.  Justice,  commlsaioner  of  bank- 
ruptfl,  or  othem  to  comnolt  any  person  or  persons  whomsoever 
to  the  said  gaol  of  Newgate,  or  to  any  other  gaol  or  prison. 

By  sect  2  of  the  12  Vict  c.  14  (an  Act  to  enable 
overseers  of  the  poor  and  surveyors  of  highways  to 
recover  the  costs  of  distraining  for  rates),  it  is 
enacted  (infer  o/ia)  that 

When  to  any  warrant  of  dlatreu  for  the  levying  of  any 
mm  or  Bums  to  which  any  person  or  persons  is  or  are  now  or 
may  hereafter  be  rated  or  assessed  in  or  by  any  rate  or  assess 
meat  hereinbefore  mentioned,  it  shall  be  retonsd  by  the  eon- 
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■table  .  .  .  that  he  could  find  no  goods  or  chattels  ,  .  . 
whereon  to  lery  snch  Bam  or  aomn,  ...  it  shall  be  lawful 
for  any  two  or  more  jnsttceB  of  the  peace  before  whom  the 
same  shall  be  returned,  ...  It  in  their  discretion  they 
shall  so  think  fit,  to  issue  their  warrant  of  commttineot 
against  the  person  with  relation  to  whom  such  return  shall  be 
BO  made  as  aforesaid,  .  .  .  and  thereby  order  such  person 
to  be  imprisoned  In  the  commoitgaol  or  house  of  correction 
fur  auy  time  not  exoeedln((  three  calendar  months,  unless  the 
sum  or  sums  therein  mentioned  shall  be  sooner  p*td,  &c. 

BovW,  Q.  C.  (Poland  with  him)  appeared  for  the 
parish  authorities,  and  contended  that  Whitecros*- 
strcet  prison  is  the  proper  gaol  to  commit  to  for  the 
nonpayment  of  poor-rates;  for,  although  the  12 
Vict.  c.  14,  directs  defaulters  to  be  committed  either 
to  the  common  gaol  or  house  of  correction,  yet,  as 
by  the  52  Qeo.  3,  c.  209,  prisoners  on  civil  process 
are  not  to  be  committed  to  Newgate,  and  as  the 
Legislature  in  passing  the  12  Vict.  c.  14  must  be 
taken  to  hare  been  aware  of  the  proTisions  of  that 
statute,  it  could  not  have  intended  that  prisoners  on 
civil  process,  as  this  is,  should  be  committed  to 
Newgate,  but  to  that  gaol  which  in  snch  cases  was 
made  a  substitute  for  it.  He  contended  that  a 
commitment  in  default  of  distress  for  nonpayment 
of  a  poor-rate  was  a  civil  process ; 

R.f.  Cope,  6  Ad.  *  Ea  226; 

Mather  v.  Egamion,  2  EU.  ft  BL  717 : 

Re  Matters,  88  L.  J.  14<,  Q.  B ;  9  L.  T.  ^ep.  N.  S. 
783. 

Keane,  Q.  C.  contended  that  Newgate,  aud  not 
'Whitecross-street,  was  the  proper  prison  to  which  to 
commit  in  snch  cases,  for  that  thie  subsequent  sta- 
tute of  the  12  Vict,  c  14,  in  express  terms  directs 
•uch  perwMM  to  be  committed  to  the  common  gaol 
or  house  of  correction ;  and  moreover  that  the  com- 
mittal for  nonpayment  of  a  poor-rat«  to  in  fact 
penal  procesa  and  not  civil  prooeM,  the  iottieea 
having  a  discretion  to  commit  or  not,  and  only  com- 
mitting where  they  believe  that  the  party  refuses 
from  wilf olneaa  to  pay  the  amount.  [CkwKBUBK, 
C.  J. — ^But  if  that  were  so,  how  is  it  that  he  has  a 
right  to  be  discharged  immediately  upon  payment  ?] 
He  is  sent  to  prison  because  he  wul  not  pay  the 
debt.  His  committal  does  not  discharge  ttie  debt. 
For  not  paying  the  amount  he  may  be  imprisoned 
for  three  months.  Newgate  is  certainly  still  the 
common  gaol.  But  Whitecross-street  is  neither  a 
common  gaol  nor  house  of  correction. 

MtUiA,  Q.  C,  the  Recorder  of  London,  and  Clarka 
appeared  for  the  corporation. 

CocKBiniH,  C.  J.— I  am  of  opinion  that  this  order 
for  the  commitment  of  a  person  to  prison  for  non- 
payment of  rates  which  he  is  liable  to  pay  under 
the  statute  should  be  to  Whitecross-street  prison. 
I  think  there  can  be  no  doubt  whatever  that,  under  the 
Act  of  the  52  Geo.  8,  c  29,  the  gaol  of  Newgate  being 
the  common  gaol  of  the  county  of  Middlesex,  that 
would  have  been  the  place  to  which  a  person  com- 
mitted under  such  circumstances  wotild  hav«  been 
properly  sent.  Then,  that  Act  of  Parliament, 
praotically  speaking,  divides  the  common  gaol  of 
the  county  of  Middlesex  (that  to  Newgate)  into  two 
departments,  a  civil  department  for  persons  in 
custody  on  civil  process,  and  a  department  for 
persons  in  custody  on  criminal  process.  Then  arises 
the  question  of  whether  this  class  of  prisoners  faUs 
under  the  one  or  the  other  category,  and  I  can 
entertain  no  doubt,  having  paid  the  greatest 
attention  to  all  that  has  been  urged  by  Mr.  Keane, 
that  this  is  a  commitment  on  civil  process.  The 
liability  is  clearly  a  civil  liability.  Upon  nonpay- 
ment, no  ofFence  is  created,  but  process  against  the 
goods  of  the  party  failing  to  satisfy  the  statute  is 
totued.  In  the  event  of  no  goods  being  found  on 
which  distress  or  execution  may  take  effect,  then 
there  to  an  authority  to  the  magutrates  upon  sum- 


mons to  commit  the  party  to  prison,  bat  not  to 
do  so  in  the  character  of  a  punishment  for  the  offeoes 
he  has  committed   in   not  paying,  but  simply  u 
a  means  of  enforcing  payment   if  by  possiUlity 
the  process  of  imprisonment  can  have  that  effect. 
As    soon    as    the    man    pays    he   is  entitled  to 
liberation,    and    it    is    clearly   shown    Uiat  tbe 
whole  proceeding  is  for  enforcing  payment  of  a 
civil  Imbility,  and  not  b^  way  of  punishment ;  ud 
I  think  the  true  criterion  is,  whether  or  not  m 
indictment  would  have  lain  in  the  event  of  tbe  sta- 
tu te  not  providing  the  summary  remedy  which  ithu 
given,  and  I  am  of  opinion  it  would  not.  The  whole 
to  a  civil  Uability  m>m  beginning  to  end,  the  lis- 
bility  to  pay  money  to  enforce  which  the  power  is 
given ;  but  as  soon  as  it  is  discharged  by  pijpimt 
the  party  to  entitled  to  freedom,  and  his  liabilitjr  if 
at  an  end.    Considering  it  therefore  as  a  civiV  pro- 
cess, it  seems  to  me  the  commitment  must,  bj  Tirtos 
of  the  62  Geo.  8,  e.  209,  be  to  the  civil  department 
of  the  common  gaol  of  the  county  of  Middlesex, 
and  not  to  the  criminal  department     The  only 
difficulty  which  presents  itself  to  created  bj  the 
67th  and  68th  sections ;  but  when  these  cone  to  1)» 
looked  at  the  difficulty  disappears.    I  doubt  voy 
much  whether  there  was  any   necessity  for  tim 
enactment  of  the  67th  section.    I  cannot  help  tkiok- 
ing  it  was  put  in  out  of  abundant — perluqis  n^er- 
abundant— caution.    Whereas  the  divisioB  is  mii» 
for  two  classes,  persons  in  confinement  unds  dfil 
proceas,  and  persons  in  confiement  under  orimiui 
process,  it  might  be   doubted  whether  oaoteaft 
ranged  itself  under  one  class  or  another.   Tbsi7ili 
section  was  inteided  to  remove  tbe  possibility  «t  * 
doubt  by  enacting  that  persons  in  custody  on  p»- 
cess  of  contempt  for  not  paying  any  sum  or  sana  tf 
money  or  costs,  shall  be  considered  as  jaisonen  il 
custody  under  civil  and  not  under  crimintl  procta. 
And  then  comes  the  58th  section,  which  I  own  IbsTe 
conriderable  difficulty  in  understanding  or  putting 
a  oonstmction  which  to  at  all  satisfactory  to  my  on 
mind.    Icannot  help  thinking  that  thtotecliaB  «i* 
intended  again  to  opmtte  by  waf  of  dtotinetian  t*- 
tween  the  ciril  proceas  of  contempt  fw  not  V^fif 
any   sum  or  stmis  of  money,    and   any  of  niM 
contempts  of   any  court,  judge,  jiutice,  commis- 
sioners of  liankrupta,  or  odiers,  for  wUeb,  to  tlis 
admintotration  of  jusdce,  they  have  power  to  ooooik 
But  be  that  as  It  may,  though  I  do  not  tiuokil 
necessary  on  the  present  occarion  toaay  whstberor 
not  by  virtue  of   that  68th  aootioit  any  of  tiie 
authorities  in  the  administration  of  justice  to  vUck 
that  section  refers  might  oommit  to  tiie  pal  of 
Newgate,  though  I  am  very  strongly  incmied  to 
think  that  it  is  limited  to  cases  of  contempt,  m 
dtotinguished  from  contempt   for  nonpayment  of 
money,   I  am  bound   to  say  (whether  or  not  the 
power  to  commit  to  Newgate  to  or  is  not  taken 
away)  that  it  seems  to  me,  looking  at  the  scope  ssd 
intent  of  thto  Act,  and  at  what  the  L^iilatn* 
evidently  contemplated  and  meant,  Aat  a  commit- 
ment in  respect  of  a  civil  Uabili^  of  thto  sort  wooH 
be  wrong;  and  the  proper  oonrse  to  pursue  ii,  to coB* 
mit  to  the  civil  department  of  the  gaol  of  the  coast}' 
of  Middlesex,  that  to  to  say,  to  Whitecrosi-stwK 
prison.    The  question  for  us  to  determine  is,  winthe 
a  conunitment   or  an   order  for  oommitment  ta 
Whitecross-street  prison  to  proper  or  not?    I  eot^ 
tain  no  doubt,  on  the  whole  view  of  tbe  matter,  snA 
an  order  to  right,  and  that  the  keeper  of  the  gad  of 
Whitecross-street   to  bound  to  receive  a  prisoaef 
under  it.    I  think  it  is  unnecessarv  to  say  wbetbff 
the  conunitment  to  Newgate  to  legal  or  not ;  it  i* 
sufficient  to  say  that  the  commitment  to  the  oomtt 
gaol  is  right,  tneref oi«  the  order  must,  of  ooune,  ke 
considered  as  good. 

Cbompiox,  J.— I  am  of  opnion  thto  oommitnicat 
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is  in  the  ntitnre  of  rivil  process,  and,  according  to 
the  true  construction  of  the  Act  of  52  Greo.  3,  there 
was  no  power  to  send  to  Newgate,  bat  they  were 
bound  to  send  to  Whitecross-street.  Now,  first,  as 
to  this  being  etViV  process.  This  is  clearly  process 
snalogoos  to  an  execution.  It  is  on  a  debt ;  it  is  on 
the  return  of  miBa  bona,  and  just  like  an  ordinary 
ea.  ta.  It  holds  a  man  not  for  any  punishment  for 
contempt,  or  anything  of  that  kind,  but  it  is  as 
purely  civil  as  it  can  be.  If  he  does  not  pay,  there 
is  the  process  against  his  goods,  and,  on  the  return 
of  mitta  bona  for  that,  there  will  be  an  execution  in 
the  nature  of  co.  so.  till  he  pays  the  debt,  capias  ad 
antUfacUndmn  strictly.  If  the  magistrate  thinks 
there  ought  to  be  a  co.  *a.  under  the  circum- 
stances, he  should  have  the  discretion  to  order  it. 
It  does  not  alter  in  ray  mind  the  nature  of  the 
process.  The  only  question,  as  it  appears  to  me, 
leally  is,  is  anything  in  the  nature  of  ponish- 
uent  inflicted?  It  seems  to  me  to  alter  and  strain 
the  enactment  to  say  it  is  a  punishment  if  he  does 
not  pay.  It  is  no  more  a  punishment  than  is  an 
ordinary  oo.  *a.  I  am  clearly  of  opinion  it  is  in  the 
nature  of  civU  proceM,  and  I  think  more  so  than  It 
traa  in  the  case  of  Rm.  v.  Egginton,  which  was  for 
banding  orer  books  and  accounts.  That  being  so, 
where  is  he  to  go  ?  The  object  of  the  Act  is  to 
diride  the  common  gaol  of  Newgate  into  two — a  gaol 
for  London  and  Middlesex  for  criminals,  and  a  gaol 
for  the  sheriffs  of  London  and  Middlesex  in  civil 
matters ;  and  it  seems  to  me  on  these  enactments, 
without  goiog  through  them,  that  no  others  but 
criminals,  felons  and  misdemeanants  are  to  be  con* 
flned  in  Newgate,  by  reason  of  there  not  being  room 
for  others  there,  and  that  a  new  prison  is  to  be 
built  which  is,  in  effect,  the  sheriffs' prison,  as  is  so 
•aid  in  the  section  referred  to  by  Mr.  Bovill  and 
Mr.  MelUsh,  and  which  new  prison  is  to  be  divided 
into  four  parts,  one  being  for  the  confinement  of 
prisoners  under  civil  process  in  the  custody  of 
tlie  sheriff  of  Middlesex,  two  other  parts  for  the 
confinement  of  prisoners  under  civil  process 
in  the  custody  of  the  sheriffs  of  London,  and  the 
remaining  part  for  the  confinement  of  freemen 
of  the  city  of  London,  or  clergymen,  proctors,  or 
attorneys  who  would  hare  been  confined  under 
some  old  enactment  in  Ludgate,  I  suppose.  That 
being  so,  there  is  a  clause  expressly  to  say,  ''That 
from  and  after  such  time  as  the  prisoners  con- 
fined under  civil  process  shall  have  been  removed 
from  the  said  gaol  of  Newgate  to  the  said  new  pri- 
son in  pursuance  al  this  Act,  the  said  gaol  of  New- 
gate and  every  part  thereof  shall  for  ever  thereafter 
be  appropriated  exclusively  to  the  confinement  of 
such  felons  and  other  prisoners,  liable  to  be  con- 
fined therein,  as  are  not  by  this  Act  authorised 
to  be  confined  in  the  said  new  prison."  Then 
some  doubt  might  be  raised,  whether  civil  process 
extended  to  matters  which  are  really  of  contempt, 
which  this  is  not ;  because  it  is  by  a  fiction  of  con- 
tempt we  make  an  attachment  against  a  person  for 
not  paying  a  sum  of  money,  if  he  has  not  paid  it 
under  our  rule  of  court.  You  may  have  a  rule  of 
court  drawn  up  in  form  and  served  upon  a  person, 
and  that  woiud  be  merely  a  civil  process,  though 
there  might  be  some  doubt  as  to  whetiier  it  is  a 
process  of  contempt.  This  67th  section  was  to  meet 
that.  This  case  of  contempt,  which  is  for  not  pay- 
ing money,  is  only  a  form,  it  is  only  a  remedy  for 
getting  your  money  paid,  and  the  man  might  be 
discharged  after  he  had  paid  the  money.  It  is  very 
different  in  the  case  of  contempts  of  court  by 
its  officers,  or  anything  of  that  kind.  They  get 
into  contempt,  and  must  purge  it,  or  answer  it,  or 
pay  the  money  as  the  court  or  judge  directs.  That 
IS  the  meaning,  I  think,  of  the  57th  section.  Tou 
must  not  hare  recourse  to  any  quibble  in  saying 
this  is  not  civil  process  in  the  case  of  ordinaiy 


debt,  bnt  you  must  mind  that  it  includes  what  is 
really  the  process  of  getting  so  much  money  by 
means  of  the  fiction  you  may  call  it  almost,  of  an 
attachment.  Then,  they  seem  to  me  to  put  in  th» 
68th  section,  I  do  not  think  very  necessarily, 
because  I  do  not  think  it  would  have  touched  the 
power  of  the  commissioners  of  bankrupts  to  com- 
mit a  bankrupt  for  not  answering  them.  They 
seem  to  have  thought,  "  Oh,  we  must  take  care  that 
no  person  gets  into  it  for  any  other  contempt 
besides  what  is  mentioned."  Therefore,  where  there 
is  contempt  of  a  court  sitting,  which  I  take  to  be  a 
contempt  of  a  criminal  nature  (and  I  think  the  Lord 
Chief  Justice  gave  a  good  answer  to  that  in  sayin; 
that  was  a  proviso  of  the  57th),  they  do  not  mean 
to  take  in  cases  of  contempt  of  that  nature.  I  have 
considerable  doubt  whether  any  jiutice  exercising  a 
duty  of  this  kind  ministerially,  awarding  execution, 
would  come  within  that  if  it  did  not  mean  and  was 
not  confined  to  a  real  contempt ;  but  I  am  inclineA 
to  think  it  means  a  real  contempt.  At  alt 
events,  "Commissioners  of  bankrupts"  seems  to 
me  to  point  to  the  nature  of  the  crime.  I 
think  it  means  crimes  of  that  nature  and 
species.  "  Any  court,  judge,  justice."  "  Justice  "^ 
might  mean  what  Mr.  Mellish  referred  to,  jus* 
tices  of  any  Superior  Court  "Nothing  in  this 
Act  contained  shall  affect  the  power  or  autho- 
rity of  any  court,  judge,  justice,  or  commissioner* 
of  bankrupts,  or  others  ,  to  commit  any  person  or 
persons  whomsoever  to  the  said  gaol  of  Newgate,  o^ 
to  any  other  gaol  or  prison."  I  think  that  must 
allude  to  contempts  of  the  nature  that  have  been 
referred  to.  At  all  events,  I  do  not  think  it  can 
destroy  the  effect  of  the  56th  section,  because,  if  so» 
that  would  extend  to  the  power  to  commit  for  debt* 
of  anv  kind.  To  my  mind,  that  would  upset  tha 
meaning  of  the  whole  Act  of  Parliament,  and  i«^ 
stroy  in  effect  the  great  object  of  clasaiflcatioa 
which  the  Act  intended  to  enforce,  confining  what  !• 
strictly  crime,  or  a  contempt  of  court,  or  matters  o( 
criminal  complexion,  to  Newgate,  and  what  is  really 
for  payment  of  debt  to  Whitecross-street.  That  M 
the  great  object  of  the  Act,  and  I  think  we  should 
be  frustrating  it,  if  in  so  doubtful  a  clause  as  this- 
58th  section  we  said  there  was  this  discretion  in  th» 
magistrates,  which  it  was  the  object  of  the  Act  t» 
take  from  them.  Therefore,  I  think  the  White- 
cross-street  prison  is  the  right  one,  and  Newgate  it 
the  wrong  one. 

BLACKBtrav,  J. — ^I  am  of  the  same  opinion.  Tht- 
Act  under  which  the  magistrates  hare  acted  gives 
them  power  to  commit  to  the  common  gaol  or  hous» 
of  correction.  The  regulations  of  the  justices  of 
Middlesex  provided  for  being  reoeired  in  the  house 
of  correction ;  bnt  still  it  remains  that  they  may 
be  sent  to  the  common  gaol,  and  if  matters  had. 
remained  as  they  were  prior  to  the  52  Qeo.  8,  there 
is  no  doubt  that  Newgate  would  have  been  the  com- 
mon gaol  to  which  they  would  have  been  inoperly 
sent ;  and  under  those  circumstances,  having  got  tA 
Newgate,  they  would  have  been  in  the  custody  of 
the  sheriff  of  Middlesex ;  but  then  comes  the  Act 
of  52  Oeo.  8,  to  build  Whitecross-street  prison, 
which  by  the  48th  section  enacts  that,  when  the  new- 
prison  is  comi^eted,  one  port  shall  be  the  prison  for 
persons  confined  under  civil  process  in  the  custody 
of  the  sheriff  of  Middlesex,  and  the  66th  section 
says,  "  from  and  after  that  time  Newgate,  and  every 
pert  thereof,  shall  be  appropriated  exclusively  to 
the  confinement  of  such  felons  and  other  prisoners, 
liable  to  be  confined  therein,  as  are  not  by  this  Act 
authorised  to  be  confined  in  the  said  new  prison." 
Stopping  there,  the  thing  would  seem  to  be  pretty 
plain,  that  those  who  were  in  the  custody  of  the 
sheriff  of  Middlesex  would  thenceforth  be  detained 
in  the  Debtors'  Prison,  Whitecross-street,  and  those 
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who  were  not  in  custody  under  civil  process  would 
be  confined  elsewhere.  I  think  there  can  be  Tery 
little  doubt  that  that  is  civil  process  which  is  process 
for  the  purpose  of  enforcing  a  civil  liability  to  pay  a 
aom  of  money,  as  much  as  that  is  civil  process  which 
u  for  the  purpose  of  enforcang  a  debt.  The  difference 
l)etween  the  two  is  a  remedy  for  enforcing  a  civil 
right  to  pay  money  and  a  remedy  for  enforcing  it 
-from  some  person  who  is  in  the  nature  of  a  criminal. 
It  would  be  in  the  nature  of  a  ciTil  or  criminal  pro- 
«e88,  according  to  the  nature  of  the  commitment. 
Where  a  person  is  attached  for  contempt  and  sent 
to  prison  for  the  piupose  of  enforcing  payment, 
where  it  was  a  commitment  for  nonpayment  of 
money  or  costs,  it  would  be  by  civil  process ;  where 
-it  is  a  commitment  for  something  in  the  nature  of  a 
crime,  for  the  purpose  of  pmiishing  him,  there  it 
would  not  be  civil  process;  and  clearly,  having 
-that  in  their  minds,  the  Legislature,  by  the  57th 
•ection,  put  in  a  proviso,  saying,  "  Provided  always, 
-snd  be  it  further  enacted,  that  all  prisoners  by 
process  of  contempt  for  not  paying  any  sum  or 
anms  of  money,  or  costs,  issuing  out  of  any  court 
of  law,  and  all  prisoners  for  contempt  of  any  court 
Df  equity  for  not  paying  any  sum  or  sums  of  money, 
or  costs,  ordered  to  be  paid  by  any  decree  or  order 
of  any  such  court,  shall  for  the  purposes  of  this  Act 
'be  considered  as  prisoners  conflned  under  civil 
process."  I  think  that  was  unnecessary,  for  it  will 
oe  considered — at  least,  according  to  my  construc- 
tion of  the  -Act — M  intended  for  persons  confine 
under  civil  process,  even  if  this  Act  had  not  ex- 
pressly so  said.  Nevertheless,  the  liCgislatuie 
thought  it  safer  to  mention  it.  Then,  immediately 
4tfter  that,  comes  the  58th  section,  which  seems  to 
ate  to  be  a  proviso  grafted  on  the  other  as  to  com- 
mitting for  crimes  in  the  nature  of  punishment  and 
Otlier  rights  which  may  be  saved.  It  may  be  a  little 
obscure,  but  I  do  not  think  we  can  account  for  that 
proviso  in  the  way  Mr.  Keane's  argument  would 
lequire  if  oommittiU  to  Newgate  under  civil  process 
WM  to  be  pot  an  end  to — that  every  committing 
justice  might  still  send  persons  under  civil  process 
to  Newgate,  jiut  as  if  the  Act  had  not  passed. 
I  think  no  such  construction  as  that  can  be 
pnt  on  the  section,  and  consequently  the  only  ques- 
tion in  this  case  is,  whether  it  was  a  commitment 
under  civil  process  ?  I  do  not  think  it  is  necessarjr  to 
-repeat  what  has  been  said ;  but,  taking  the  definition 
of  civil  process  to  be  process  to  enforce  payment 
of  a  liability  to  pay  a  sum  of  money,  and  cnminal 
pxtcess  for  enforcing  payment  as  punishment,  I 
think,  on  the  authority  of  Egginton't  case,  this  was 
civil  process  and  not  in  the  nature  of  punishment ; 
mnd  that  being  so,  I  think  by  the  true  construction 
of  this  Act  the  keeper  of  Newgate  is  not  bound  to 
take  him,  and  the  keeper  of  Whitecross-street  is 
Iwund  to  take  him  in,  which  is  really  the  point 
raised. 

Sheg,  J. — I  am  of  the  same  opinion.  It  seems  to 
ane  perfectly  clear,  for  the  reasons  already  given  by 
my  Lord  and  my  brothers,  that  this  was  ciViV 
process,  and  that  the  person  arrested  under  the 
warrant  was  a  person  to  be  confined,  within  the 
words  of  the  56th  section  of  the  A-;t  of  Parliament, 
under  civil  process.  Now  it  is  also,  as  appears  to 
me,  quite  clear  that,  previously  to  the  passing  of  the 
fi2  Geo.  8,  c.  209,  the  gaol  of  Newgate  was  the 
common  gaol  for  persons  to  be  conflned  in,  whether 
under  criminal  or  civil  process,  and  by  the  5Gth  and 
other  sections  of  that  Act  of  Parliament  it  was  ex- 
pressly provided  that  for  the  future  the  gaol  of 
'Newgate  "  shall  be  appropriated  exclusively  to  the 
confinement  of  such  felons  and  other  persons  liable 
to  be  conflned  therein  as  are  not  by  this  Act 
authorised  to  be  conflned  in  the  said  new  prison." 
Ifow  the  persons  authorised  by  this  Act  to  bo  con- 


flned in  the  said  new  prison  are  persons  confined 
under  civil  process ;  therefore,  as  it  seems  to  me, 
this  person  would  be  properly  confined  in  the  new 
prison  as  a  prisoner  under  civil  process.  Then  we 
are  met  with  the  suggestion  of  the  difficulty  arising 
upon  the  words  of  the  12  Vict,  c.l -4,  under  which  tins 
person  was  committed,  the  wwds  being  that  the  jns- 
tices  shall  issue  their  warrant  of  commitment  against 
such  person,  and  order  such  person  to  be  imprisoned 
in  the  common  gaol  or  house  of  correction,  and  it 
is  said  that  the  Act  of  Parliament  passing  long 
after  the  Act  of  the  62  Geo.  3,  must  control  any 
provisions  in  the  S2  Geo.  8,  and  that  therefore 
it  is  still  open  to  the  justices  to  order  the  commit- 
ment of  the  person  being  a  defaulter  under  the 
provisions  of  this  Act  of  Farliunent  to  the  com- 
mon gaol  of  Newgate.  But  it  seems  to  me,  on 
the  other  hand,  that  this  Act  of  the  12  Vict 
c  H  must  be  taken  to  have  been  passed  with  a 
knowledge  of,  and  with  some  reference  to,  prerions 
Acts  of  Parliament  for  the  regulation  of  gaols 
and  the  classification  of  prisoners  in  them — this 
Act  of  the  52  Geo.  8,  as  respects  London  and 
Middlesex,  and  the  Act  of  the  4  Geo.  4,  c.  63, 
as  to  the  dassiflcation  of  prisoners  in  other 
counties,  and  that  we  may  well  read  tius  particular 
enactment  of  the  12  Vict  c.  H,  authwising  the  jni^ 
tices  to  order  such  person  to  be  imprisoned  in  the 
common  gaol  or  house  of  correctirai,  as  meaning 
"order  such  person  to  be  imprisoned  in  the  common 
gaol  for  such  persons,  under  the  prerions  -Acu  of 
Parliament  now  in  force."  Th^«fore,  I  think, 
under  the  provisions  of  the  62  Geo.  8,  this  prison  in 
Whitecross-street  was  the  common  gaol,  within  Uw 
meaning  of  this  Act  of  Victoria,  for  persons  impri- 
soned under  civil  process  in  the  county  of  Middle- 
sex, and  that  therefore  the  commitment  was  pro- 
perly made  to  Whitecross-street 

Judgment  for  the  Crown  in  Beg.  r.  The  Governor 
of  the  Debtors'  Prison  in  Whitecross-street 
and  for  the  deft,  in  Reg.  v.  The  GorenMr  of 
Newgate. 

Heg.  v.  The  Governor  of  Whitecroet-ttreet :  Attomm 
for  the  Crown,  Jwnee  and  Curtis ;  attorney  for  toe 
deft,  T.  J.  Nekon,  City  Solicitor. 

HeM  V.  2»«  Governor  of  NewgaU:  Attorney  for 
the  Crown,  £.  G.  Randau;  attorney  for  the  deft., 
T.  J.  Nelson. 


OOTJBT  OF  COMKOK  FZ.BAS. 

Beported  by    Vf,  Mats  and    Lciii.kt    Siotb,  Esqn^ 

Wednesday,  it  ay  3. 

Dat  v.  Peacock. 

CoBB  V.  Same. 

BiKDBS  V.  Same. 

Burial  fees — Incumbents  of  districts — 16  |- 16  FJct 
e.  86,  $.  32. 

Prior  to  1831  the  township  of  B.  fomted  one  parodaal 
chapelri/.  The  church  of  St.  Mary's  uxu  the  pcavekial 
chapel  of  the  chapdry,  and  there  was  a»  aadent 
burial-grouad  belonging  to  it,  in  which  the  rentains  o^ 
the  inhabitants  of  the  chapelry  were  buried,  ami  tie 
incumbent  of  St.  Mary's  received  the  fees.  In  1833 
the  cfutrch  of  St.  George's  was  built  withim  tit 
chapelry,  ana  a  burial-ground  was  appropriated  to  it, 
together  with  a  district,  and  the  residue  was  called  St. 
Mary's.  The  ancient  burial-ground  was  enktryid 
forty  years  ago,  and,  since  the  formation  of  Su 
George's  district,  had  been  the  burial-groiatd  of  St. 
Mary's,  and  the  fees  for  burial  have  been  paid  t»  the 
incumbent  of  St.  Mary's.    In  1844  a  district  eoBed 
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Dat  v.  Fbacock.    Cobb  v.  Samb.    Bixshi  p.  Same. 
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Si.  JohCt  wag  divided  from  St.  Georgt\  and  in 
1858  a  diwrch  was  hmlt,  hat  then  never  hat  been  any 
bitricd-ground  assigned  to  it,  but  the  remains  of  jier- 
tons  dving  within  the  district  have  been  buried  in  the 
bmriat-yrouiid  of  St.  George's,  whose  incumbent  has 
atumis  received  the  fees  of  his  own  and  this  district. 
In  Feb.  1857  an  order  was  made,  under  16  ^  17  Vict. 
c.  1S4,  for  the  disoontimiance  of  the  burial-grounds  of 
St.  lianas  and  St.  George's,  and  a  fresh  burial- 
gromtd  was  provided  for  the  whok  ehapelry  under 
15^16  Firt.  C.85.- 

Held,  that  the  incumbents  of  St.  Atar/s  and  St. 
George's  were  entitled  to  the  fees  for  &e  burial  of 
the  remains  of  the  inhabitants  of  tueir  nmective  dis- 
tricts, and  that  the  latter  was  also  entitled  to  those  of 
the  St.  John's  district,  as  they  were  incumbents  of  the 
parish  within  sect.  32  of  the  above-mentioned  Act. 

This  was  a  case  stated  for  the  opinion  of  the 
court  by  order  of  the  learned  judge. 

The  township  of  Bamsley,  m  the  county  of  Tork, 
forms  a  part  of  the  parish  of  Silkstone.  It  has 
separate  overseers  of  the  poor,  and  separately  main- 
tains its  own  poor. 

Up  to  the  time  of  the  making  of  the  Order  in 
Council  of  the  8th  Aug.  1881,  hereinafter  mentioned, 
the  said  township  formed  one  parochial  chspelry, 
which  had  existed  from  time  immemorial.  The 
church  of  St.  Mary's  was  the  parochial  chapel  of  the 
•aid  chapelry,  and  there  was  belonging  to  tlie  said 
chapelry,  and  witliln  the  said  towiuhip,  an  ancient 
banal-ground  in  wliich  from  time  immemorial  the 
renutins  of  the  inhabitants  of  the  said  chapelry  had 
been  and  were  of  right  entitled  to  be  buried,  ami  for 
burials  in  tliis  burial-ground,  and  for  tlie  erection  of 
monuments  therein,  and  in  the  said  church  of  St. 
Mary,  fees  had  always  been  paid  to  the  incumbent 
for  the  time  being  of  the  said  chapcliy. 

Ill  or  about  the  year  1823  an  additional  church, 
called  St.  George's  Church,  was  built  within  the 
said  cliapeliy  by  Htr  Majesty's  Commissioners  for 
building  new  churches  under  the  provisions  68  Geo. 
it,  c.  45,  and  59  Geo.  8,  c.  134,  and  on  or  about  the 
I6th  June  1824,  a  burial-ground  wittiin  the  said 
township  was,  imder  the  provisions  of  the  same 
statutes,  purchased  and  appropriated  by  the  said 
commissioners  as  and  for  a  burial-ground  for  the 
said  church  of  St.  George.  This  church  and  burial- 
ground  were  afterwards  duly  consecrated. 

By  an  Order  in  Council,  bearing  date  the  8th 
Aug.  1681,  a  district  was  divided  from  the  said 
cliapelry  and  assigned  to  the  said  church  of  St. 
George  under  the  provisions  of  the  statutes  above 
referred  to. 

The  district  so  assigned  to  the  said  church  of  St. 
George  has,  since  the  said  Order  in  Council,  been 
called  St.  George's  district ;  the  residue  of  the  said 
township  has,  since  the  some  Order  in  Council,  been 
called  St.  Mary's  district.  In  this  latter  district  are 
situate  the  said  church  of  St  Mary  and  the  said 
ancient  burial-ground  belonging  to  the  said  chapelry. 
Tiiis  ancient  burial-ground  was  enlarged  about  forty 
years  ago,  and  from  the  time  of  its  being  so  enlarged 
until  the  formation  of  St.  George's  district  as  afore- 
said was  the  burial-ground  of  the  said  chapelry,  and 
•ince  the  formation  of  St.  George's  district  as  afore- 
saidhas  been  the  burial-ground  of  the  said  district 
of  St.  Mary,  and  for  burials  and  the  erection  of 
monuments  therein  fees  have  always  been  paid  to 
tlie  incumbent  for  the  time  being  of  St.  Mary's. 

Since  the  formation  of  St.  George's  district,  as 
aforesaid,  the  burial-ground  so  appropriated  as  and 
for  the  burial-ground  of  St.  George's  Church,  as 
aforesaid,  has  been  the  burial-ground  of  the  said 
district  of  St.  George's,  and  for  bnrials  and  the 
*rcftion  of  monuments  therein  fees  have  always 
been  paid  to  the  incumbent  for  the  time  being  of  St. 
Cicorge's  district. 


By  an  Order  in  Council  bearing  date  the  23rd  May 
1844,  a  district  called  St.  John's  district  was  divided 
from  St.  George's  district  under  the  provisions  of 
the  statute  above  referred  to.  From  the  making  o£ 
this  order  until  the  year  1858  Divine  service  for  St. 
John's  district  was  performed  in  a  schoolroom  iii> 
that  district,  and  in  1858  a  church  called  St.  John's> 
Church  was  built  for  the  same  district,  in  whicb 
churdi  Divine  service  has  since  been  performed. 

The  district  so  assigned  to  St.  John  s  church  has,- 
since  the  said  last-mentioned  Order  in  Council,  beeib 
called  St  John's  district.  The  residue  of  St.- 
George's  district  has,  since  the  same  Order  ia 
Council,  been  called  St.  George's  district. 

"There  has  never  been  any  burial-ground  assignee^ 
to,  or  belonging  to,  St.  John's  district,  but  th» 
remains  of  persons  dying  within  the  limits  of  this 
district  have  been  accustomed  to  be  buried  in  tho 
burial-ground  of  St.  George's  district,  of  which  St. 
John's  district  formerly  formed  part,  and  for  suck 
burials  in  the  said  burial-ground  of  St.  George's 
district  fees  have  always  been  paid  since  the  forma- 
tion of  St.  George's  district  as  assigned  t«  the- 
incumbent  for  the  time  being  of  St.  George's  dis- 
trict. 

By  an  Order  in  Council,  bearing  date  the  2nd  Feb. 
1857,  made  under  the  provisions  of  IG  &  17  Vict.  c. 
184,  it  was  ordered  (amongst  other  things)  that 
(with  certain  exceptions  therein  mentioned)  burials- 
should,  after  periods  in  that  Iiehalf  appointeil,  he- 
discontinued  in  the  said  burial-grounds  of  St. 
Mary's  and  St.  George's  districts. 

Upon  the  last-mentioned  Order  in  Council  being 
made,  it  became  necessary  to  provide  a  new  burial- 
ground  for  the  said  township  of  Bamsley.  and  the- 
vestry  of  the  said  township  having  refuse<l  to  pro- 
vide such  burial-ground,  the  local  board  of  hmltlv 
for  the  said  township  became,  on  or  about  the  3rd 
Feb.  1858,  under  the  provisions  of  the  4th  section 
of  20  &  21  Vict.  c.  81,  the  burial  board  for  the  said 
township. 

Which  burial  board  afterwards  duly  provided  a 
burial-ground  for  the  said  township. 

The  burial-ground  so  provided  by  the  said  burial' 
board  (except  the  portion  thereof  not  intended  to  be- 
consecrated,  and  upon  which  portion  a  chapel  is. 
erected  and  built)  was,  with  a  chapel  erected  thereon 
on  or  about  the  6th  Nov.  1861,  duly  consecrated, 
from  which  time  it  became  the  burial-ground  for- 
the  said  several  ecclesiastical  districts  of  the  said 
township  within  the  meaning  and  according  to  the- 
provisions  of  the  said  last-mentioned  statutes. 

The  pit.  the  Rev.  Henry  Josiah  Day  is  the  iu- 
cumbent  of  the  said  district  of  St.  Mary,  and  claims 
to  be  entitled  to  perform  the  duties  and  have  the- 
same  rights  and  authorities  for  the  performance  of 
religious  service  in  the  burial-ground  so  provided 
by  the  said  burial  board  of  the  remains  of  parish- 
ioners or  inhabitants  of  the  said  district  of  St.  Maiy, 
and  also  to  be  eniitlcd  to  receive  the  same  fees  ui 
respect  of  such  burials,  which  he  has  previously 
enjoyed  and  received  for  burials,  in  the  said  burial- 
ground  of  St.  Mary's  district,  as  if  such  burial- 
ground  80  provided  by  the  said  burial  Ixwrd  were 
the  burial-ground  of  St.  Mary's  district.  He  also 
claims  to  be  entitled  to  fees  for  such  monuments,, 
gravestones,  tablets  and  monumental  inscriptions, 
erected  or  placed  in  the  consecrated  part  of  the 
burial-ground  so  provided  by  the  said  burial  board 
as  assigned,  in  the  chapel  erected  therein,  as  may 
bo  80  ortcted  or  placed  over  the  remains  or  in  me- 
mory of  parishioners  or  inhabitants  of  the  said 
district  of  St  Mary,  in  lieu  of  the  fees  or  sums, 
wliich  he  wauld  have  been  entitled  to  for  the  erect- 
ing or  placing  of  such  monuments,  gravestones, 
tablets  and  monumental  inscriptions  in  the  said 
burial-ground  of  St.  Mary's  district,  or  in  thr  said 
church  of  St  Mary. 
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Di.T  V.  Pbacock.    Cobb  r.  Sxtu.    BmsBB  v.  Bxtu. 
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The  pit.  the  Bev.  Clement  Francis  Cobb  made 
the  same  claim  for  the  district  of  St.  George's. 

The  pit.  the  Ber.  William  John  Binder  made  the 
same  claim  for  the  district  of  St.  John's. 

If  the  court  should  be  of  opinion  that  neither  the 
said  C.  Francis  Cobb  as  the  incumbent  of  St. 
George's  district,  nor  the  said  Wm.  John  Binder  as 
the  incumbent  of  St.  John's  district,  has  any  rights 
or  title  to  fees  as  in  tiie  16th  and  16th  paragraphs 
of  this  case  is  respectively  mentioned,  then  the 
said  Henry  Josiah  Day,  as  the  incumbent  of  St. 
Mary's  district,  claims  to  hare  the  same  rights  and 
to  be  entitled  to  the  same  fees  in  respect  of  pari&U- 
ionere  or  inhabitant)  of  the  whole  of  the  said  town- 
ship, whioJi  before  the  said  Order  in  Council  of  the 
8th  Aug.  1831  formed  one  parochial  chapelry  as 
hereinbdbre  mentioned,  as  he  claims  in  respect  of 
parishioners  or  inhabitants  of  the  said  district  of 
St  Mary,  as  in  the  14th  paragraph  of  this  case  is 
stated. 

If  the  court  should  be  of  opinion  that  the  said 
C  Francis  Cobb  as  incumbent  of  the  said  district  of 
St.  G«orge  has  the  rights  and  is  entitled  to  the  fees 
claimed  by  him,  as  in  the  16th  paragraph  of  this 
-case  is  stated,  but  that  the  said  Wm.  John  Binder 
as  the  incumbent  of  tiie  said  district  of  St.  John 
has  no  rights  or  title  to  fees  as  in  the  16th  para- 
graph of  this  case  mentioned,  then  the  said 
C  Francis  Cobb  as  incumbent  of  the  said  district  of 
St.  George  claims  to  hare  the  same  rights  and  to  be 
■entitled  to  the  same  fees  in  respect  of  parishioners 
or  inhabitants  of  the  whole  of  the  district  of  St. 
■George  as  it  existed  before  the  said  district  of  St 
J'ohn  was  formed  out  of  it,  as  he  claims  in  respect 
of  parishioners  or  inhabitants  of  the  said  district  of 
St  George  as  now  existing,  as  in  the  16th  paragraph 
«f  this  case  is  stated. 

The  said  burial  board,  who  are  the  defts.  in  the 
«aid  several  actions,  deny  that  the  pits,  or  any  of 
them  have  or  has  the  rij^ts,  or  are  or  is  entitled  to 
fees  as  above  claimed  by  them  respectively. 

The  questions  for  the  opinion  of  the  court  are, 
■whether  the  pits.,  or  any  and  which  of  them,  have  or 
Siasany,  and  if  any,  what  rights,  or  are  or  is  entitled 
to  any,  and  if  any,  wAat  fees  as  above  claimed  by 
them  respectively. 

Judgment  is  to  he  entered  for  1«.  damages  and 
«o«ts  of  suit  (including  one-third  of  the  costs  of  this 
special  case  and  the  argument  thereof)  in  each  of 
the  said  actions  in  which  the  conrt  shall  decide  in 
favour  of  the  pit  in  such  action ;  and  judgment  is  to 
be  entered  for  the  defts.,  with  costs  of  suit  (including 
-one-third  of  the  costs  of  this  special  case  and  the 
Argument  thereof)  in  each  of  the  said  actions  in 
wUch  the  court  shall  decide  in  favour  of  the  defts. 
in  such  sction. 

L»uK,  Q.C.  {Kemphg  with  him)  for  the  defts. — As 
to  the  districts  of  St  Mary's  and  St  George's,  the 
-question  turns  upon  the  construction  to  be  put  on 
16  &  16  Vict  c.  86,  s.  82.  That  section  provides 
that,  "  from  and  after  the  consecration,  as  aforesaid, 
■ot  any  burial-ground  provided  under  this  Act 
■(except  any  portion  tiierein  not  intended  to  be  con- 
secrated), such  burial-ground  shall  be  deemed  the 
burial-ground  of  the  parish  for  which  the  same  is 
jirovided,  and  where  the  same  is  provided  for  two  or 
more  parishes  such  burial-ground  shall  be  in  law  as 
if  such  parishes  were  one  parish,  and  if  such  burial- 
ground  were  the  burial-ground  of  sud^  parish  ;  and 
«vcry  incumbent  or  minister  of  the  parish,  or  of 
•each  of  the  parishes  ^as  the  case  may  te)  for  whidt 
«uch  burial-ground  is  provided,  shall,  by  himseU 
and  bis  curate,  or  such  duly  qualified  persons  as  such 
incumbent  or  minister  may  authorise,  perform  the 
duties  and  have  the  same  rights  and  authorities  for 
the  performance  of  religious  service  in  the  bnrial- 
£TouDd,  or  in  the  consecrated  portion  thereof,  of  ths 


remains  of  parishioners  or  inhabitants  of  the  parish 
of  which  he  is  incumbent  or  minister,  and  shall  be 
entitled  to  receive  the  same  fees  in  respect  of  such 
burials  which  he  has  previously  enjoyed  and  re- 
ceived, and  the  parishioners  and  inhabitants  of  sudi 
parish,  or  of  each  of  such  parishes,  shal\  have  the 
same  rights  of  sepulture  in  such  burial-ground  u 
they  respectively  would  have  had  in  the  burial- 
ground  m  their  respective  parish."  Neither  St 
Mary's  district  nor  St  George's  was  a  parish  within 
the  interpretation  clause,  which  enacts  that  a  parish 
shall  mean  every  place  having  separate  overseers  of 
the  poor  and  separately  maintaining  its  own  poor. 
That  clause  also  enacts :  "  That  an  incumbent  and 
minister  shall  in  respect  of  any  fee  made  payable  to 
an  incumbent  or  minister  under  this  Act,  mean  the 
clergyman  who  would  have  been  entitled  to  thi>  fee 
had  the  body  been  buried  in  the  churchyard  or 
burial-ground  of  the  parish  from  which  it  came,  cr 
in  the  burial-ground  M  the  ecclesiastical  district,  in 
case  such  district  had  a  burial-ground."  Now, 
there  is  no  incumbent  of  the  whole  parish,  but  the 
clause  must  mean  the  incumbent  oi  any  ecckti- 
astical  district 

MmuMtg,  Q.  C.  {Maiilt  with  him).— It  is  admitted 
that  the  incumbent  of  St  John's  is  not  entitled  to 
burial  fees.  As  to  the  claims  made  by  the  incum- 
bents of  St  Mary's  and  St  George's,  they  aie  purely 
statutory.  Eadh  incumbent  of  a  churdi  with  a 
burial-ground  attached  is  entitled  to  have  the  fees 
for  burying  so  long  as  the  ground  is  used  for  th* 
purposes  iS  burial,  but  no  longer;  and  nnder  the 
Act,  the  burial  fees  are  to  be  given  to  the  incumbent 
of  the  whole  parish,  and  therefore  the  incumboit 
of  the  whole  parish  is  the  only  person  to  have 
the  fees. 

Eblb,  C.  J. — I  am  of  opinion  that  the  iqcombent 
of  St  Mary's  and  St  George's  are  both  aititUd  to 
the  burial  fees  of  their  distoicts,  in  respect  of  the 
corpse  of  every  inhabitant  over  whom  they  have  per- 
formed the  burial  service.  Bamaley  is  a  townnip 
maintaining  its  own  poor,  snd  so  comes  within  the 
statute.  Formerly  there  was  one  burial-ground  for 
the  whole  parish,  but  before  the  burial  board  was 
created  there  were  two  burial-grounds,  one  for  St 
Mary's  and  the  other  for  St  George's  district, 
but  there  was  no  burial-ground  for  St  J<dui'% 
whose  people  were  buried  at  St.  George's,  Iben 
the  board  of  health  established  a  new  burial- 
ground  for  the  whole  of  Bamsley,  and  we 
are  to  say  who  is  to  receive  the  fees  in  respect  of 
the  new  groond.  I  think  the  82nd  section  is  cuable 
of  the  construction  put  upon  it  by  Mr.  Lush ;  it 
says  that  "  every  incumbent  of  the  parish  for  which 
such  burial-ground  is  provided  shall  perform  the 
duties  and  have  the  same  ri^ts  and  authorities 
for  the  performance  of  leligions  service  in  the  burial 
in  such  burial-ground  of  the  remains  of  paiiahiooer* 
or  inhabitants  of  the  parish  of  which  he  is  saA 
incumbent,  and  shall  be  entitled  to  receive  the  same 
fees  in  respect  of  such  burials  whidi  he  has  previously 
enjoyed  and  received."  Now,  reading  that  sectioa 
with  the  interpretation  clause,  it  seems  to  me  to 
mean  each  incumbent  of  a  district  having  a  burial- 
ground.  Mr.  Manisty,  however,  says  that  the  wotds 
of  the  82nd  section  are,  '*  every  incumbent  or 
minister  of  the  whole  parish,"  and  that  neither  of 
the  present  pits,  are  incumbents  or  ministers  of  the 
whole  parish,  but  that  each  is  incumbent  of  part 
only,  the  parish  having  been  divided  into  two  dis- 
tricts ;  but,  as  my  brother  Byles  says,  these  inenm- 
bents  fall  in  some  sense  within  the  meaning  of  th* 
liCgislature ;  and,  as  I  read  the  Act,  every  incum* 
bent  of  a  parish  in  which  a  burial-ground  is  pnK 
vided  is  to  perform  the  duties  of  burying  tte 
remains  of  parishioners,  and  to  receive  the  same 
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fees  as  he  did  before.  The  statnte,  in  my  opinion, 
casts  the  same  datles  on  the  incambent  as  he  had 
befoie,  and  entitles  him  to  the  same  fees;  and, 
looking  at  the  62nd  section,  I  read  the  82nd  section 
thus,  "  every  incumbent  or  ndniater  of  an^  ecclesi- 
astical district  in  the  parish,  which  district  had  a 
borial-ground  at  the  passing  of  this  Act." 

Btlu,  J. — I  am  of  the  same  oinnion.  No  one 
reading  the  Act  can  donbt  that  the  Legislature 
wished  that  the  clergymen  should  not  be  deprived 
-«f  their  emoluments,  and  that  the  public  should  have 
the  burial  serrices  performed  as  before.  The  clergy 
hare  duties  to  perform  and  fees  to  receive,  and  they 
cannot  be  relieved  of  one  or  deprived  of  the  other 
'without  the  express  authority  of  an  Act  of  Parlia- 
aneot.  A  bishop  of  the  province  of  Canterbury 
means  a  bishop  beneficed  in  that  province,  and  the 
words  of  this  statute  should  receive  the  same  literal 
.construction,  and  then  Uiey  are  as  consistent  with 
the  paramount  intention  of  the  Act  at  under  any 
.other  construction  which  could  be  suggested. 

KxATura  and  M.  Sxixb,  JJ.  concurred. 

Judgment  aecordingb/. 
Attorneys  for  pit.,  Brooksbanh  and  GaBand. 
Attorney  for  def  ts.,  H.  H.  Pooh. 


BAH.  COUBT. 

Reported  bjr  W.  Okabav,  Esq.,  BanMer«t-Law. 

Monday,  June  12,  1865. 

RSO.  V.  BACXHOCn  t3CD  OTBXB8. 

<2uo  warranto— Election  of  heal  board— AbteiKe    of 
reiumiag  officer— PMic  Health  Act  1848. 

£g  the  Public  Health  Act  1848,  the  elections  of  members 
of  heal  boardi  of  keabh  are  to  be  conducted  by  the 
duurman,  who  ts  the  returning  officer,  anitted  by 
other  pertoni  appointed  by  the  board^  and  a  penalty 
it  inmosed  on  pexsoai  neglecting  their  duty  in  that 
behalf.  The  chairman  having  Hen  absent  during  the 
election! 

Held,  that  the  Section  was  absolute^  void,  though  it  was 
conducted  by  the  other  officers  in  the  ordinary  manner, 
and  it  was  not  suggested  that  the  result  would  have 
■  been  different  if  the  dudnnan  had  been  present. 

This  was  a  rule  for  a  quo  warranto,  calling  on  six 
members  ot  the  Darlington  Local  Board  of  Health 
to  show  cause  why  their  election  should  not  be  set 
aside  as  void. 

By  the  PubUc  Health  Act  1848, 11  &  12  Vict.  c. 
•63,s.20: 

Tbe  «^«'™»i  ot  the  looal  bosid  ot  haslth  shsU  have  lbs 
pownt  sad  peifonn  the  doties  vested  in  or  imposed  oa  the 
cbaiiman  bv  this  Act,  and  shall  perfonn  sD  other  dntles 
which  it  sluJl  be  reqolalte  tor  him  to  perfonn  in  candnotliig 
and  completing  electtona  mider  this  Act,  snd  the  local  board 
■haU  appoint  a  oompeteat  nomber  ot  penons  to  tsatst  him. 

By  sect.  26 : 

The  chairman  ehall  eaosa  the  voting  papers  to  be  eoUected 
on  the  day  ot  eleetim  in  •ooh  manner  as  he  sliall  direot,  and 
It  any  voUng  p^ier  hue  not  been  ooilacted  tliroagh  the  detanlt 
ot  tlie  eliairman  or  tlie  peiwnu  appointed,  tlie  voter  may 
deliver  the  same  to  the  chairman  on  the  day  ot  eleetioa 

By  sect.  27 : 

The  "h^ii^f"  shall,  on  the  day  Immediately  toUowlng  the 
•lection,  attend  at  the  oflSoe  ot  the  board  end  asoertain  the 
validity  ot  ttie  votes,  and  oast  them  op;  and  the  candidates 
who  have  obtained  the  greatest  mimber  ot  votes  shall  be 
deemed  to  be  elected,  and  shall  be  oertifled  as  snch  by  the 
chainnaa  nnder  his  hud. 

By  sect.  28 : 

It  the  oh&trmaa  or  other  person  charged  with  taking  ft&, 
tlie  rotes  at  any  lach  elecUon  shall  neglect  or  retnse  to  com- 
ply with  tbe  proTiilona  ot  tbe  Act,  he  shall  be  liable  to  a 
praalty  ot  MM. 


In  the  case  of  the  election  in  question  the  chair- 
man had  duly  issued  the  required  notices  of  tbe 
election,  but  before  the  day  of  the  election  he  went 
to  Ireland,  having  left  word  that  the  clerk  of  the 
board  should  conduct  the  election.  The  election 
was  conducted  in  the  usual  way,  the  usual  officers 
were  present,  and  the  list  of  candidates  elected 
was  sent  to  the  chairman  in  Ireland  and  he  signed  it. 
It  was  not  suggested  that  the  election  would  have 
been  different  if  he  had  been  present,  or  that  any- 
thing was  done  which  ought  not  to  have  been  done, 
but  it  was  contended  that  the  election  was  abso- 
lutely void  as  the  returning  officer  was  not  present. 

Jiew  showed  cause,  and  contended  that  the  election 
was  not  absolutely  void,  but  it  must  be  shown  that 
if  the  chairman  had  been  present  there  would  have 
been  a  different  result.  rCBOMPioN,  J. — It  is  clear 
that  if  you  had  to  plead  to  the  ouo  warranto  you 
could  show  no  title.  This  is  an  election  before  no 
returning  officer.  Tbe  Act  of  Parliament  says  the 
election  is  to  take  place  in  one  way,  and  yon  conduct 
it  in  another.]  There  was  nothing  done  here  that 
would  not  have  been  done  if  the  returning  officer 
had  been  present,  and  it  did  not  become  necessary 
for  him  to  ^xereise  his  discretion.  He  certainly 
ought  to  be  present,  and  he  may  be  liable  to 
penalties,  but  the  question  is  if  the  election  is  void : 
{Reg.  r.  Justices  of  Sfidt&sex,  17  Jur.  188.)  This  is 
a  purely  vexatious  application,  as  they  do  not  sug- 
gest that  there  would  be  any  difference  if  there  was 
another  election : 

Beg.  V.  TVetwnea,  2  B.  ft  AL  479 ; 

Beg.  V.  Parry,  6  A.  ft  E.  810. 
Tlie  affidavits  do  not  show  that  there  was  any  cor- 
rupt motive  in  conducting  the  election  in  this  man- 
ner. [CBOMFToa,  J. — In  Reg.  v.  Parry  there  were 
no  duties  to  perform  ;  here  there  were  duties,  and 
tbey  were  porformed  by  another  person.  It  is  like 
the  case  of  a  reference  to  a  barrister,  who  goes  away 
and  leaves  it  to  bis  clerk.] 

Quain,  for  tbe  relator,  was  not  called  on. 

Cbomptom,  J. — This  is  an  election  carried  on 
before  a  party  who  is  not  the  returning  officer,  and 
I  cannot  see  that  it  can  be  good  in  any  possible  way. 
The  Legislature  says,  and  I  must  take  it  for  very 
good  reasons,  that  the  election  is  to  be  conducted  by 
a  particular  officer,  and  then  another  person  goes 
and  conducts  it.  Even  if  I  had  a  discration,  I  should 
not  exercise  it  in  supporting  such  a  practice.  It  is 
very  much  the  same  as  if  a  cause  was  referred  to  a 
barrister,  and  he  were  to  go  away  for  his  own  plea- 
sure, and  leave  it  to  his  clerk,  and  then  it  was  said 
that  the  award  was  good  because  it  was  made  just 
as  well  as  if  it  had  been  made  b^  the  barrister.  Or 
if  a  case  was  to  be  heard  by  a  judge,  and  he  left  it 
to  one  of  the  masters,  he  might  conduct  it  just  as 
well  as  the  judge,  but  that  would  not  do.  For  the 
reasons  that  I  have  stated  I  think  the  rule  should  be 
made  absolute. 

Rule  absolute. 

Attorneys  for  the  relator,  Rogerson  and  Ford. 
Attorneys  for  the  defts..  Lever  and  iSbn. 


Tuesdc^,  June  13,  1865. 
Bbo  v.  The  JwrtcsB  of  ihs  Wut  Bionro  of 

TOKKSHIBB. 

Highway  district — Waywarden — Several  hamlets  in 
one  township— 26  j-  26  Fict.  c  61,  ss.  6  j-  7. 

By  25  &•  26  Vict.  c.  61,  s.  6,  justices  may  matt  orders 
for  the  formation  of  highwau  districts.  _  By  sect.  3, 
"parish"  is  to  include  any  place  maintaining  its  own 
highways,    R^  sect.  6,  the  provisional  order  shall  state 


Digitized  by  VJt^t^^V  Lt 


820 


MAGISTEATES'  OASES. 


Bail.]     Assessment  Committek  of  tuk  Ukiom  of  Chaultok  v.  Ovxrsbbbs  op  CHAtXTOM.     [Uaiu 


the  number  of  tcayicardeia,  such  mouler  to  be  at  least 
one,  to  be  ajipointed  by  each  paridi ;  and  bg  sect.  7, 
if  a  pariah  consists  of  several  hamlets,  each  main- 
taining its  own  highways,  the  justices  may  by  their 
provisional  order  combine  them.  The  justices  in  their 
provisional  order  named  only  one  waywarden  far  the 
parish  of  E.  which  contains  three  hamlets  each  of 
which  maintains  its  own  highways,  and  no  order  was 
made  combining  them,  it  never  having  been  brought 
under  the  notice  of  the  justices  that  there  were  three 
hamlets  : 

Bdd,  that  the  provisional  order  was  bad. 

This  was  a  rale  calling  on  the  justicea  of  the 
West  Riding  of  Yorkshire,  to  show  cause  why  a 
writ  of  certiorari  should  not  issue  to  remove  a  pro- 
visional order  constituting  a  number  of  parishes 
and  hamlets  a  highway  dbtrict,  with  •  Tiew  to  its 
being  qnashed. 

By  tect.  5  of  the  25  &  26  Vict.  c.  CI,  justices  in 
quarter  sessions  assembled  are  empowered  to  issue 
prorisional  order  for  forming  highway  districts. 

By  sect.  6,  clause  1 : 

The  proTbdomkl  order  shall  state  the  pariahes  to  be  nnited 
In  esoh  district,  the  neme  by  vhlch  the  district  ii  to  be  knows, 
•nd  the  nnmber  of  weywardena  (such  namber  to  be  one  at 
leaat)  which  each  parish  ia  to  elect 

By  sect.  3 : 

The  word  "parish"  ahall /hclnde  anr  place  maintaining  its 
own  highwaTs. 

By  sect.  7 : 

The  following  reatrictiona  shall  be  fanpoaed  with  respect  to 
the  formation  of  highway  diatrieta  in  pnrsaance  of  thla  Act 

Where  a  parish  separately  maintaining  lis  own  poor  is 
divided  into  townships,  tithinga,  hamlela,  or  placea^  each  of 
which  separately  malntaiaa  its  own  hMiwaya,  it  shall  be 


■hlpa,fto. 

The  township  of  Easington,  which  is  included  in 
the  provisional  order,  now  proposed  to  be  removed, 
consists  of  the  hamlets  of  Lower  Easington,  Dale 
Head  and  Hamerton  Mere,  each  of  which  mtuntains 
its  own  highways,  but  the  township  maintains  its 
own_  poor.  Ko  objection  was  taken  before  the 
magistrates,  and  it  did  not  appear  that  they  were 
aware  that  the  township  was  divided  into  three 
hamlets,  and  they  had  not  combined  the  hamlets 
«s  provided  by  sect.  7. 

Mdlish,  Q.C.  and  Qi'ain  showed  cause. — ^They  con- 
tended that  if  the  facts  had  been  brought  under  the 
notice  of  the  magistrates  they  could  have  appointed 
the  proper  number  of  waywardens,  or  combined  the 
hamlets  under  sect.  7,  and  that  the  parties  had  no 
light  to  wait  till  the  order  was  made  and  then  come 
to  set  it  aside.  How  could  the  magistrates  know 
that  there  were  separate  hamlets  in  this  township? 
The  township  maintains  its  own  poor,  and  has  its 
own  churchwardens. 

Crompios,  J.— They  have  not  made  an  order 
combining  the  hamlets  under  sect.  7,  and  that 
throws  me  back  on  sect.  G,  which  says  there  snail 
be  one  waywarden  for  each. 

MeKsh,  Q.  C. — It  is  a  great  hardship,  if  the  parties 
do  not  go  before  the  magistrates  and  prove  that  there 
are  separate  hamlet!>,  that  the  order  should  be  set 
•side. 

Manisty,  Q.  C.  and  Prentice,  in  su^ort  of  the 
rule,  were  not  called  on. 

Cbompion,  J.— I  think  the  rule  should  be  made 
absolute. 

Rule  absolute. 


The  Assessmbst  Coxiotteb  of  tub   Ukiox  or 

CUACLTOJI  V.  Tax  OVBBSEERS  OF  CHACX-TOS. 

Union  Assessment   Committee  Act  1862,  s.   21— He- 
deposit  of  valuation  list — £^  whom  to  be  d^otittd. 

By  sect.  17  of  the  Union  Assessment  Committee  Art 
1862,  a  valuation  list  is  to  be  made  and  dqnnted  bg 
the  overseers  where  the  rale-hooks  an  depotiled,  oM 
notice  is  to  be  given  of  the  deposit.  B^  sect.  21  tie 
assessment  committee,  when  tha/  have  aaered  tie  Set, 
shall  cause  it  to  be  deposited,  and  notice  to  be  gitta 
of  the  re-deposit;  but  it  i*  not  stated  who  theg  sMah 
cause  to  deposit  it.  On  a  rule  fora  maadmnis  too— 
pel  the  overseers  to  dmosit,  and  give  notice  of  tie  rt' 
deposit  of  tie  revised  list : 

Held,  that  they,  and  not  the  assessment  eosmmt/ee,  were 
the  proper  persons  to  do  so, 

MeBish,  Q.  C.  moved,  on  the  part  of  the  mmftm 
ment  committee  of  the  Union  of  Chanltoa,  for  » 
rule  calling  on  the  overseers  of  Chanlton  to  sbim 
cause  why  a  mandamus  should  not  issue  commandiog 
them  to  deposit  the  valuation  liat  of  the  parish  of 
Chaulton  in  the  ^ace  where  the  rate-books  are 
kept,  and  to  give  public  notice  of  the  deposit  of 
such  list  pursuant  to  the  Union  Assessment  Con- 
mittee  Act  1862  (25 1  26  Vict.  c.  lOS).  By  sect.  17 
of  that  Act : 

The  valuation  list  for  each  pariah  shall  be  depoalted  by  lk» 
ovaraeera  in  the  place  in  such  parish  in  which  rate-bocka  are 
depoalted  or  kept  and  the  orensers  shall  give  pobUe  Bodes 
of  the  depoait  of  each  list  on  the  Sunday  next  foUowiag  Ibr 
depoait  in  the  same  manner  aa  in  the  oaae  o(  a  paor«al» 
allowed  by  the  josticea. 

By  sect.  19 : 

The  committee  are  required  to  bold  meetings  tor  hearlny 
objections  to  the  valuation  Uata. 

By  sect.  20 : 

The  committee  may,  whether  any  objeoUooa  be  or  be  aot 
made,  make  altermUons  In  the  lists. 

By  sect  21,  where  the  committee  make  any  altera- 
tions in  any  such  list, 

They  shall  canae  such  valuation  list,  with  sodi  altersikia 
or  insertion,  to  be  deposited  for  iuspectlou  in  manner  herete- 
before  provided  concerning  tlie  valnatloa  list  made  by.  or 
delivered  to  the  overaeera,  and  ahall  caoae  the  like  noiiee  to 
be  given  of  auch  deposit  aa  la  required  In  the  caea  of  a  valaa- 
Uon  liat  so  made  or  delivered  aa  aforeaald,  and  ahall  apfxrint 
a  day  .  .  .  ;  tor  the  hearing  of  any  objeetioBa  to  tk* 
valuation  liat  aa  ao  altered. 

The  only  question  raised  oh  the  jnvsent  motion 
was,  whether  the  assessment  committee  or  the  over- 
seers of  the  parish  were  to  deposit  and  give  notice 
of  the  deposit  of  the  revised  or  altered  lUt. 

MiBiA,  Q.  C.  contended  that  the  jietson?  who 
deposited  the  original  list,  viz.,  the  overseers,  were 
the  persons  to  deposit  the  revised  list,  and  that  the 
only  rational  construction  of  the  words  "shall 
cause  to  be  deposited,"  in  sect.  21,  was,  that  they 
shall  cause  the  overseers  to  deposit  the  list. 

Bere  showed  cause  in  the  first  instance. — By  tho 
2Srd  section  the  list,  when  approved  by  the  asaeas- 
ment  committee,  is  to  be  delivered  to  the  overscfis, 
which  shows  that  it  was  the  intenti<Hi  of  the  Ixfif- 
lature  that  it  should  remain  io  the  custody  of  the 
assessment  committee  from  the  time  of  the  first 
deposit.  By  sect.  31  the  committee  shall  cause  a 
copy  of  the  altered  list  to  be  deposited  in  their 
board-room,  and  it  cannot  be  supposed  that  that  is 
to  be  done  by  the  overseers,  and  that  explains  the 
meaning  of  Uie  word  "  cause."  It  is  perfectly  con- 
sistent with  both  sections  that  the  dene  of  the  com- 
mittee should  deposit  the  list  when  altered.  IV 
cost  of  the  deposit  cannot  be  charged  on  \\\e  rates, 
and  it  could  not  be  Intended  that  the  overseer* 
should  pay  it  out  of  their  own  pockets. 

Chomptok,.  J. — I  do  not  entertain  a  doubt  oo  Aia 
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CMC.  By  sect.  17  a  valuation  list  is  to  be  made  and 
signed  by  tlie  overseers,  or  the  committee  may  with 
the  consent  of  the  board  of  goardians  of  the  union 
make  a  list  and  deliver  it  to  the  overseers  of  the 
parish  to  which  it  relates  to  be  deposited.  That  is 
a  duty  which  one  would  suppose  the  Legislature 
would  throw  on  the  overseers  who  have  the  control 
of  the  place  where  the  rate-books  are  kept.  Then 
the  overseers  are  the  persons  who  are  to  give  notice 
on  the  Sunday,  and  the  section  goes  on  to  say,  "  As 
in  the  case  of  a  poor-rate  allowed  by  justices  ;'*  that 
U I^  the  overseers.  Then  they  are  to  transmit  the 
list  to  the  committee  at  the  expiration  of  four- 
teen days,  and  the  committee  are  to  hear  ob- 
jections and  may  make  alterations ;  and  the  Legis- 
lAtnie  requires  them  to  hold  another  meeting 
when  they  have  improved  of  the  list,  and  by  sect.  21 
there  is  to  be  a  re-deposit  of  the  amended  list,  and 
mn  opportunity  to  the  parishioners  to  come  forward 
again  and  object.  Then  the  question  arises  as  to 
tbe  mode  in  which  the  second  deposit  is  to  be  made 
nbe  learned  Judge  read  sect.  21  and  proceeded.] 
Therefore  it  ii  to  be  don^  in  like  manner  as  by  sect. 
17,  that  is,  as  in  the  case  of  poor-rates.  Then  there 
is  power  to  have  a  fresh  meeting  for  objections.  If 
then,  it  is  to  be  done  in  like  manner  as  in  sect.  17, 
and  sect.  17  says  it  is  to  be  done  by  the  overseers, 
I  cannot  suppose  that  tbe  clerk  to  the  committee  is 
to  go  down  and  do  what  is  essentially  the  function 
of  the  overseers.  Therefore  I  think  there  is  to  be 
a  re-deposit,  and  it  is  to  be  done  in  the  same  manner 
as  the  first,  by  the  overseers.  I  think  the  word 
« cause "  there  means  cause  the  overseers,  and  in 
another  case  they  may  cause  some  one  else.  I  think 
the  overseers  are  the  persons  who  have  and  keep 
this  list,  and  how  the  assessment  committee  are  to 
come  and  put  it  in  the  parish  depository,  I  do  not 
know.  It  is  said  that  the  use  of  the  word  "catise" 
in  sect.  81  makes  an  alteration,  but  there  is  no  duty 
on  the  overseers  to  do  anything  in  the  committee- 
room.  Then  the  only  other  argument  was  that  the 
overseers  were  to  be  allowed  certain  charges,  but 
they  were  confined  to  making  out  the  list.  But 
there  is  no  great  trouble,  I  suppose,  in  putting 
tlie  list  in  the  chest  and  on  the  church-door. 
I  do  not  see  that  makes  any  difference  here,  as 
the  same  argument  would  apply  to  the  original 
deposit  as  to  the  re-deposit.  I  think  therefore  that 
thu  is  to  be  done  by  the  overseers,  and  that  this 
mle  should  be  made  absolute. 

Huh  abtobtte. 


OBOWN  CASXS  SESEBVXD. 

Rtpoited  by  J.^Taounox,  Ew).,  Bsrriitsr-at-Law. 

Satttrday,  May  6,  1866.  • 

(Before  Erlk,  C.  J.,  CHAHmti.,  B.,  Blaokbcbk, 
Mkllob  and  SiirrB,  JJ.) 

Bbo.  v.  CHABixyrra  Sihth. 

Maiulaughttr — Master  and  tervatt— Neglect  to  provide 
proper  food,  ^v. — Control  and  rettraint — Dying 
declaration — Evidence. 

When  deceased  was  very  iU  (but  there  was  no  evidence 
that  she  teas  then  vnder  the  beKef  of  approachiug 
death),  she  made  a  declaration  which  two  hours  q/ier- 
tpards  was  taken  down  in  writing,  the  writer  putting 
questions  to  the  deceased  as  he  went  on  uniting.  The 
next  day,  when  deceased  knew  that  she  was  dying,  the 
declaration  was  read  over  to  her  by  another  person 
who  put  questions  to  her  from  the  statement,  sometimes 
in  a  leamngform,  which  she  answered: 

Jttld,  that  it  was  a  question  for  the  judge  whether  the 
thing  dedaralion  ought  to  be  received,  and  that  under 
tie  above  circumstances  it  was  rightfy  admitted, 

[Mao.  Ca».— Vot.  m.] 


A  master  is  not  criminally  liable  for  the  death  of  a 
servant  not  of  tender  years,  although  the  death  was 
caused  by  the  insufficiency  and  badness  of  the  food  and 
lodging  provided  by  him  for  her,  unless  tie  servant  was 
of  such  weak  inteUecl  cu  to  be  he^Ueu  and  unable  to 
take  care  of  herself,  or  was  under  such  restraint  as  to 
be  unable  to  withdraw  herself  from  her  master's 
dondnion. 

Case  reserved  by  Montague  Smith,  J. : 

The  prisoner  was  tried  before  iDe  at  the  Spring 
Assizes  1865,  at  Norwich,  for  feloniously  killing 
and  slaying  Martha  Turner. 

The  prisoner  kept  a  lodging-house  at  Great  Tar- 
mouth,  and  the  deceased  was  her  domestic  servant. 

The  case  on  the  part  of  the  prosecution  was 
opened  by  the  statement  that  the  deceased  died  in 
consequence  of  tbe  insufficient  food  and  unwhole- 
some  lodging  provided  for  her  by  the  prisoner,  or 
of  the  combined  effect  of  these  things  and  of  a 
conrse  of  ill-treatment  of  the  deceased  by  the  pri- 
soner in  beating  and  otherwise  ill-using  her.  It 
was  also  opened  that  the  deceased  was  a  person  of 
weak  mind,  and  had  been  brought  by  tbe  acts  and 
threats  of  tbe  prisoner  under  her  dominion  and 
control. 

It  appeared  in  evidence  that  the  deceased  Martha 
Turner  entered  the  prisoner's  service  in  Sept.  1868, 
remained  in  it  until  on  or  about  tbe  21st  Feb.  1865, 
and  died  on  the  27th  of  the  same  month.  The 
deceased  was  the  daughter  of  a  widow  too  poor  to 
maintain  her.  She  had  already  been  in  domestic 
service,  but  had  for  some  time  prior  to  her  entering 
the  prisoner's  service  been  an  inmate  of  tbe  work* 
house  of  the  Blofield  Union,  and  left  it  to  go  to  the 
prisoner's. 

In  Sept.  1868,  when  she  entered  the  prisoner's 
service,  she  it  as  twenty-three  years  old.  She  was 
then  described  to  be  "  a  big  strong  girl."  She  was 
described  by  some  of  the  witnesses  as  a  person  of 
weak  mind,  by  others  as  of  very  weak  mind.  She 
appeared  from  the  evidence  to  be  of  a  low  order  of 
intellect.  There  was  evidence  that  the  deceased 
was  subjected  to  great  privations  and  ill-treatment 
by  the  prisoner.  She  was  insufficiently  fed  and 
badly  lodged.  She  was  beaten  and  otherwise  ill* 
used.  The  prisoner  also  used  threats  of  various 
kinds  to  intimidate  her.  She  became  tbin,  weak, 
and  ill  in  the  prisoner's  service,  and  towards  the 
end  of  the  service,  very  tbin,  weak  and  ill,  and, 
according  to  the  medical  witness,  she  died  from 
disease  of  the  lungs,  produced  by  want  of  nourish- 
ment, to  which  damp  and  unwholesome  lodging  at 
night  might  have  conduced. 

It  became  a  question  on  the  evidence  whether, 
towards  the  end  of  the  service,  the  decease!  was 
reduced  to  and  in  such  a  state  of  body  and  mind 
as  to  be  helpless  and  unable  to  take  care  of  her- 
self, and  was  under  the  dominion  and  restraint  of 
her  mistress,  and  unable  to  withdraw  herself  from 
her  control.  I  held  there  was  evidence  to  go  to  the 
jury  on  these  points. 

When  the  deceased  first  went  into  the  prisoner's 
service  the  prisoner  was  living  in  Brandon-terrace. 
At  Michaelmas  1864  she  removed  to  a  house  in 
Marine-terrace.  There  were  usually  lodgers  and 
their  servants  in  the  prisoner's  house,  and  the 
deceased  occasionally  went  out  of  doors  on  errands 
and  on  other  occasions. 

The  evidence  of  the  witnesses  relating  to  the 
conduct  of  the  prisoner  to  the  deceased  extends 
from  the  summer  of  1864  to  Feb.  1865. 

The  prisoner's  counsel  having  objected  that  there 
was  no  evidence  to  go  to  the  jury  to  sustain  the 
indictment,  and  the  case  being  peculiar  in  its  cir- 
cumstances, I  have  thought  it  right  to  annex  a  copy 
of  the  evidence  as  it  was  given. 

The  evidence  of  tbe  first  two  witnesaea  relates  to 
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thedyingdeclaxationg  of  the  deceased.  The  prisoner's 
counsel  objected  to  the  admisgibilitjr  of  the  evidence 
of  these  dying  statements  of  the  deceased  proTed  by 
Mr.  Jary,  on  account  of  the  manner  in  vhich  they 
were  taken.  I  received  the  evidence  and  stated  that 
the  manner  of  taking  the  statements  of  the  deceased 
by  Mr.  Jary  might  properly  be  considered  by  the 
jaij  in  estimating  the  effect  of  the  evidence. 

The  prisoner's  counsel  further  objected  that,  having 
regard  to  the  relation  of  mistress  and  servant  which 
existed  between  the  prisoner  and  the  deceased,  there 
Was  no  evidence  to  go  to  the  jury  to  support  the 
indictment;  that  there  was  no  evidence  that  the 
deceased  was  helpless  from  bodily  sickness  or  weak- 
ness, or  that  she  was  under  the  physical  restraint  of 
the  prisoner ;  and  he  contended  that  if  the  deceased 
were  under  moral  restraint,  or  the  fear  of  her  mis- 
tress only,  the  prisoner  would  not  be  criminally 
responsible  for  the  consequences  of  the  neglect  im- 
puted to  her.  I  drew  the  attention  of  the  jury  to 
the  distinction  between  the  cases  of  children,  ap- 
prentices of  tender  years  and  lunatics  under  the  care 
of  persons  bound  to  provide  for  their  wants,  and  the 
case  of  a  mistress  and  a  servant  of  full  age  able  to 
take  care  of  herself,  and  to  withdraw  herself  from 
the  service  of  her  mistress ;  and  I  told  them  that  in 
the  latter  case  the  mistress,  although  bound  by  con- 
tract to  provide  food  and  lodging  for  the  servant, 
would  not  be  criminally  responsible  on  this  indict- 
ment for  the  consequences  of  the  mere  breach  of  the 
obligation  to  supply  proper  food  and  lodging,  and  I 
left  the  case  to  the  jury  with  the  direction  in  sub- 
stance, that  if  they  were  satisfied  upon  the  evidence 
that  the  prisoner  had  culpably  neglected  to  supply 
proper  and  sufficient  food  and  lodging  to  the  deceased 
as  her  servant  during  a  time  when  the  deceased 
being  in  the  prisoner's  service  was  reduced  to  and  in 
such  an  enfeebled  state  of  body  and  mind  as  to  be 
helpless  and  unable  to  take  care  of  herself,  or  was 
under  the  dominion  and  restraint  of  the  prisoner, 
and  unable  to  withdraw  herself  from  her  control, 
and  that  her  death  was  caused  or  accelerated  by 
such  neglect,  the  prisoner  would  be  criminally 
responsible,  and  they  might  find  her  guilty ;  but  if 
they  were  not  so  satisfied,  to  acquit  the  prisoner, 
and  I  told  the  jury  that  after  the  medical  evidence 
the  acts  of  violence  proved  could  not  be  considered 
as  having  caused  the  death. 

No  objection  was  made  by  the  learned  counsel  for 
the  prisoner  to  my  direction,  but  I  was  asked  by  him 
after  the  verdict  to  reserve  for  the  opinion  of  the 
Court  the  objections  above  mentioned. 

I  beg  leave  to  ask  the  opinion  of  the  Court  of 
Criminal  Appeal  on  the  following  questions : 

1.  Whether  the  evidence  of  Mr.  Jary  of  the  dying 
statements  of  the  deceased  was  admissible. 

2.  Whether,  with  the  evidence  of  the  dying  state- 
ments, if  admissible,  or  without  it  if  inadmissible, 
there  was  evidence  to  support  the  indictment  whidi 
ought  properly  to  have  been  left  by  me  to  the  jury. 

The  jury  returned  a  verdict  of  guilty,  and  I  passed 
judgment  on  the  prisoner ;  but  respited  the  execu- 
tion of  it,  and  detained  the  prisoner  in  costody. 
MoRTAOTTx  SurrH. 

The  following  was  the  evidence  on  which  the  con- 
Tiction  was  founded. 

Blehaid  Blpp,  governor  o(  Blofleld  workboosek— Friday,  Mth 
Fab.,  4  p.m.,  I  reoeived  Htrtlu  Tamer.  Covne,  overseer, 
broaght  ber.  Bbe  wu  taken  to  the  aiek  ward,  abe  bad  been 
previoaBly  an  imnate.  Bbe  left  workbonse  two  or  tbree  veat* 
aga  Sbe  was  Uien  itroog  and  robnat  She  waa  Sft  Mn.  in 
belgbt  I  believe  abe  was  weak-minded.  Sbe  looked  vacant 
tben.  Sbe  waa  ao  bod  wben  I  received  ber  on  Mth  Feb.  tbat 
I  sent  at  onoe  for  Mr.  Eidd,  tbe  medical  offloer,  Tbe  nnder 
part  of  the  rigbt  wrist  was  bmiaed.  There  were  eeveral  weals 
ncroBi  the  ander  part.  Tbey  appeared  to  liave  been  done  some 
time.  Tbe  left  band  waa  swoUeii  twioe  nsoal  slxe,  and  two  of 
the  flngets  qoite  black.  A  few  hoora  after  she  came  in  she 
made  a  statement  to  me.  I  took  It  down  in  writing.  Tbe 
following  day  I  commanlcated  it  to  Hr.  Jary,  the  dialnnaa 
Ur.  Jary  went  to  the  workbooae.    I  heard  Mr.  Jarr  nad  over 


the  statement  I  had  wriltea  Mr.  Jary  aadmd  the  glri  if  At 
Imew  wliat  state  she  waa  in.  Bbe  said  abe  knew  diem 
dying.  Sbe  appeared  to  nnderatand  tbe  atatemenL  As  that. 
atioD  waa  made  at  Martha  Turner's  iuatanaa  I  bdlere  Ai 
thooght  she  waa  dybig.    She  died  Monday  nth,  at  4  pun. 

Cross-examined : 

Sbe  made  tlie  statement  to  me  at  eight  o'doek.  I  vnne  It 
down  between  two  and  three  hoora  after  she  made  it,  Tka 
atatament  waa  read  over  to  her  on  Saturday  ni^it,  b(i««i 
eight  and  nine.  Sbe  was  gradually  shiking  from  the  Uae  t» 
came  in.  The  statement  waa  all  read  to  ber.  SometUagaM 
added  in  oonseqaence  of  a  qoestfon  pnt  to  tier.  Untl  k 
onion  to  retom  peraona  of  weak  intellect.  Tliia  glri  ww  aot 
returned  aa  of  weak  intellect.  Site  was  not  bad  aaoagk  for 
that  She  did  not  mention  sbe  thought  BhewaadyiagauO 
■be  said  ao  to  Ur.  Jary.  Tbe  mother  was  lirlng  in  vornoaa 
She  oame  in  al>oat  a  few  months  back.  I'eamiot  aay  irtvaar 
the  girl  waa  bi  tbe  boose  up  to  the  time  the  wmt  to  Mrrtoa 

Re-examined: 

Tlie  mother  Iiaa  iMcn  for  some  time  In  tbe  lunte,  oB  ud 
on.  Only  one  qneatlon  asked  by  Mr.  Jary  liefore  lie  fsUenai 
it  through.  I  wrote  the  statement  in  tbe  sick  room  tnm  nM 
she  told  me,  and  put  queationa  to  her  as  I  wnMe.  Inadk 
over  the  aame  night  She  made  so  obaervatloa.  Afkr  }b. 
Jary  read  it  abe  inade  no  dnerration.  bot  abe  did  mats  m 
observation  wben  he  liad  read  about  Iialf  way,  in  tatww  i»  a 
ooeation  of  Mr.  Jary.  What  sbe  said  waa  entered.  An  loiff. 
Uneation  was  made. 

WQltam  Jary,  chairman  of  the  Board  of  aaanSuu.- 
Saturday,  !5th,I  saw  Martha  Tomer.  A  statement  vaipil 
into  my  liand.  I  flrat  apoke  to  ber  to  see  U  atie  *>•  sMt  lo 
give  a  statement  I  thought  she  waa.  I  askedberwhotoits 
was  aware  of  the  state  she  waa  in.  Sbe  aald  abe  felt  ilw  *ls 
dying,  and  she  aatlsfled  me  sbe  tlian^t  so.  I  aomeiimas  pat 
the  qoestiona  from  the  statement  In  a  leadlnc  way,  asd  sotaa- 
times  took  the  girl's  words.  1  sometimea  pnt  a  qaMiica 
to  her,  and  aomemnes  she  took  aa  it  were  a  step  of  bsr  on. 
I  pot  a  qoaatlon  to  tier  in  the  middle.  It  was.  Why  Ad  yog  set 
mn  away!  and  she  made  aa  answer.  With  that  exeepHoiiks 
made  no  alteration.  She  •4>peared  to  imdsntaod  Uis  ■(•» 
ment  I  pot  a  great  many  qoestiona  and  1  got  a  great  masf 
answers  to  those  qoeations.  1  Uiink  abe  aoswiered  naj 
qoeatiou  I  pat  to  ber.  I  did  not  read  the  sialameDt  is  M 
entirety  at  onoe.  I  made  obaervations  as  I  want  on.  1  ml 
it  in  sabatance.  I  read  every  word  of  it  with  obserrsilaa. 
Sbe  said  nothing  to  induce  me  to  reject  any  part  at  it 
Cross-examined : 

I  read  it  over  potting  it  partly  in  qaestiona  Sbs  ml  sot 
aaked  to  make  her  maw.  I  tried  to  get  aa  mneh  of  ber  ovs 
atatament  as  I  conkL  She  could  not  make  her  mark  Bar 
baoda  were  very  bad. 

iletcay«  proposed  to  read  statement 

Btibcer  objected. — It  must  be  a  voluntaiy  Mte 
ment,  and  not  in  answer  to  leading  qnestioos. 

I  consulted  the  Lord  Chief  Justice  and  then  heU 
that  the  evidence  of  Mr.  Jary  was  admissitilt 
of  what  took  place  on  the  occasion  of  his  intovie* 
with  the  deceased. 

Mr.  Jary  further  examined  by  prisoner's  coaiitei 
as  to  the  manner  of  his  examining  the  deceased: 

I  aaked  if  she  had  lived  with  Mia.  Smith  (prisoaert.  Sto 
saidBbebad.  I  believe  I  asked  bow  long  abe  ilv«l  ikan,  I 
camiot  say  whether  abe  said  sbe  was  to  have  U.  a  weak  aw 
received  ISt  in  all,  or  I  read  it  to  her.  Aa  to  -boott,  at,  l 
dont  lamemlwr  whether  abe  stated  these  thingi  wMKnt  wu 
patting  it  to  her.  Ireadtoher:  "Ibadno  meatpaddiiit* 
aoyddng  in  the  shape  of  food,  only  dry  bread."  1  >^>*  ■'j^ 
Why  did  yoB  not  nm  away  r  She  said  ber  iiililiMsliirhii  ■• 
door. 

The  witness  having  been  thus  tested,  it  was  sgnri 
that  the  paper  should  be  read,  as  the  substsnce  a 
what  the  witness  would  prove  he  obtained  from  tie 
deceased ;  but  Mr.  Bulwer  still  objected  to  the  evi- 
dence of  the  statements  of  the  deceased  bonf 
admissible  at  all,  having  regard  to  the  way  in  Thick 
\hey  were  obtained. 

'The  following  is  the  paper : 


I  have  been  living  at  service  with  Mrs.  Smith  (of  BnaM- 
terrtoe^  Oreat  Yarmooth),  lodging^hoose  keq)er.  I  have  !•■ 
in  ber  service  one  year  and  Bix  months.  I  waa  to  ban  kaa  It 
per  weak  for  my  servloea.  I  have  only  reoeived  lit,  cos  ise 
of  boots  and  two  caps.  My  miatHas  gave  me  only  >•■ 
a  slice  of  bread  eaob  day.  I  had  no  meat,  podding,  <r  "f" 
thing  in  the  shape  of  food — only  drv  bread  I  trisd  to  !•■ 
away,  bot  my  mistress  locked  ue  door.  I  have  ••■■ 
Bleeping  in  a  damp  cellar,  with  <m1y  a  ooveilld  to  eewf  "sa 
sad  no  bad.  I  alept  on  the  bricks.  My  miatraaa,  dvli(  ^ 
Olnesa,  only  visited  me  once  a  day,  and  that  was  tor  tbSj^ 
pose  of  giving  me  my  day's  bread.  Igottbewaterlbsdn* 
a  ti^  tai  tbe  cellar  with  a  mng  tor  that  parpom   t««s  OT 
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VMkB  lyfaig  on  tb«  damp  bricks,  and  uwno  one  bat  my 
mlstreM.  Mj  mistress  wanted  me  to  work,  and  1  could  not. 
She  has  beaten  me  with  a  cane  daring  the  time  I  was  sick  in 
tile  cellar.  I  have  never  slept  on  a  bed  the  whole  time  I  hare 
lieen  with  my  mistreaa  in  the  new  hoane,  say  Ave  months  and 
npwarda  Before  going  to  the  new  boaae  I  slept  on  a  straw 
nd  on  bricln.  I  made  a  bed-tick  qnt  of  one  of  my  old  shawls 
and  aned  it  with  straw :  that  was  my  bed.  All  I  had  to  cover 
me  was  an  old  connlerpane.  I  have  always  been  subjected 
to  my  mistress's  lU-treatment  from  the  time  I  first  entered  her 
■ervioe.  Hy  mistress  poshed  me  on  one  occojtion,  aud  I  fell 
•gainst  a  pleoe  of  iron  and  bmised  my  eye.  She  has  bruised 
hm  hy  strUdng  me  with  her  flat  on  the  chin  and  other  parts  of 
my  body.  She  would  never  let  me  leave  the  house  when  1 
wanted  so  to  da  The  charwoman  took  me  to  my  uncle 
'WHUams,  in  Tarmoath.  He  would  not  take  me  in.  He  sent 
me  to  my  uncle  Bush's,  at  Freethorpe ;  from  thence  I  was 
taken  in  a  cart  to  the  Union  House  at  Lougwood.  I  have  not 
had  my  clothes  oil  for  two  weeks. 

Xllxabeth  Soames,  Great  Yarmouth,  widow.— I  go  ont  as 
mrse.  In  September  last  I  was  sent  for  by  prisoner.  I  went 
to  her  house  m  Brandon-terrace,  and  I  have  Iwen  to  prinoner'a 
ta  Harlne-terrace.  I  went  in  as  a  visitor.  I  saw  a  Martha 
Tnnier  there.  I  saw  her  several  times.  When  I  went  the 
last  thne,  a  few  days  before  the  deceased  left,  I  rang  at  the 
door  and  nobody  answered.  Whilst  1  stood  there  I  heard 
deceased  and  prisoner  telklng.  The  deceased  came  to  the 
door,  and  she  said  her  mistress  was  not  wltbih ;  bnt  I  heard 
her  voice.  I  had  seen  the  girl  aboat  three  weeks  before  she 
left  She  looked  hi  a  weak  state.  I  noticed  her  looking 
pale,  not  as  she  had  looked  befot«.  She  was  not  so  fat  aa 
-when  I  OiM  knew  her.  She  got  thinner  by  degrees.  I  was  at 
prisoner's  to  nnrse  prisoner  three  weeks  to  a  month  or  flve 
weeks  before  Mlctuiehiias.  I  went  one  evening  about  nine. 
I  found  the  prisoner  ill ;  she  had  sent  for  me ;  I  found  her  in 
lied  She  slept  in  a  room  next  the  dining-room  ou  ground- 
floor.  On  Saturday  she  was  moved  down  to  the  kitchen  In  a 
abnt-np  bedstead.  She  ooold  see  store-room  from  there.  She 
«>Ta  me  keys  and  told  me  to  give  Martha  Turner  some  drip- 
ping and  bread.  It  was  morning  She  was  to  have  it  in  the 
acnUery.  I  gave  her  instead  some  tea  and  some  bread  and  but- 
ter. The  girl  had  no  dimier.  I  don't  know  whether  she  had 
•mythlng  more.  She  was  worldng  hard  all  day.  I  did  not 
say  ainthing  to  it  then.  The  girl  coald  not  take  anything  for 
benelf,  only  what  came  off  the  drawing-room  table.  'Tbere 
wwe  lodgersL  Prisoner  said  deceased  waa  a  lazy  old  beast 
I  did  not  see  the  girl  get  anything  next  day,  bat  what  she  got 
off  drawing-room  table  by  stealth.  I  don't  know  that  the  girl 
had  any  dinner  on  Sunday.  I  did  not  see  whether  she  had 
anything.  I  Waa  there  from  Friday  night  to  Sunday  morning 
I  know  of  nothing  given  her  ezoept  the  bread  and  batter  I 
gn«  her  and  things  from  the  drawing-roaai  table.  I  did  not 
«>  Into  actillary  where  the  girl  waa  She  only  came  into  the 
Mtchen  on  bosiness.  She  slept  in  scullery  on  straw  bed.  An 
'Old  ooanteipaoe  on  it.  The  floor  waa  bricks  and  very  damp. 
'Things  were  washed  np  there.  She  was  taking  the  bedding 
one  day  to  the  yard,  and  I  told  her  not  to  do  so.  I  did  not 
nolies  beddtaig  waa  dsmpv  hut  It  was  a  damp  place.  After 
they  went  to  Uariue-terraca,  prisoner  said  "  she  had  a  nice  low 
kitchea  with  a  flre-plaee  hi  U'-  On  the  Satarday  after  Martha 
Tmnar  left,  the  prisoner  oame  to  me.  She  asked  if  I  would  go 
there  to  lea  on  Sunday.  She  said  she  would  pay  me  what 
ahe  owed  I  did  go  to  tea  She  said  I  was  to  come  again 
and  she  would  setOe  with  me.  Fiisoner  said  old  Anne  waa 
gone,  and  she  waa  afraid  she  should  get  into  tronble;  would  I 
■peak  on  her  behalf.  I  said  I  coold  not  speak  anything  on 
her  behalf.  I  had  not  been  there  long,  nlsoner  being  un- 
well whilst  I  waa  there  oonld  not  get  about  to  attend  to  the 
.sM.  She  earns  again  after  that  The  Tuesday  after  the  girl 
died  she  said  "  the  old  beast  Anne  Is  dead.'"  The  prisoner 
•aid  the  poUee  officer  had  been  to  say  she  was  dead  and  asked 
me  to  go  to  speak  for  her,  and  I  said  I  ooold  not 

Cross-examined : 

Prieoner  had  lodgers  in  the  drawing-room  with  two  servants. 
They  had  their  mwls  at  prisoner's.  I,  for  prisoner,  provided 
for  uieae  servants.  They  were  In  front  kitchen.  Martha  was 
■only  servant  of  prisoner,  she  went  ont  for  beer.  I  went  three 
times  to  Marine-terrace,  fta  Martha  opened  the  door  every 
time.  I  only  went  in  once.  On  the  other  occasions  she  said 
her  mistress  was  not  at  home.  On  last  occasion  when  1  did 
not  see  her  1  beard  prisoner's  voice  lelUag  her  to  dust  tabla 

Ibn  Chaplin, — I  was  in  service  of  prisoner  up  to  a  week 
after  Michaelmas  last  I  was  at  Brandon-terrace  first,  and 
then  at  Marlne-tcrraoe.  At  Brandon-terrace  deceased  slept  in 
back  kitchen  on  a  straw  mattresa.  The  flooring  was  brick. 
Tbere  was  no  bedstead.  The  bricks  were  dsmp.  She  only 
had  a  oonnterpane  No  sheets,  blankets  or  pQlow.  The  bed- 
ding In  day-time  waa  taken  up  to  a  knife  house  In  the  yard  by 
Martha  "That  went  ou  all  the  time  at  Brandon-terrace.  She 
had  bread  and  dripping  to  eat  each  meal.  Sometimes  two 
meals  a  day,  somellmeB  three.  She  got  the  first  at  eleven — 
sometimes  later.  She  commenced  work  at  six.  Sometimes 
nothing  onto  two  o'clock.  The  other  meal  just  before  going 
to  bed  at  nine.  She  had  only  one  half  slice  of  bread  off  a 
qnrtera  loaf.  About  as  thick  as  the  first  Joint  of  my  finger. 
'When  she  had  three  meal?  they  were  at  eleven,  threo  and 
nine.  She  always  had  meala  at  three  and  nine.  Breakfast 
•ometlmes  omitted.  She  might  have  as  much  dripping  aa  she 
Uked.  She  helped  herself  to  it  B^  drippbig.  Prisoner  cut 
the  bread  and  Ottn  locked  It  up.    Martha  has  had  a  cake 


sometimes  from  prisoner  made  of  fionr,  dripping  and  fish. 
Once  or  twice.  The  lodgers'  servlints  brought  dotm  remains 
of  dhmers  and  gave  to  prisoner.  Martha  had  no  opportunity 
of  getting  that  I  saw  Martha  cleaning  a  fender.  Prisoner 
kicked  her  over,  and  then  took  her  by  her  arm  and  chucked 
her  up  again.  She  cried,  but  I  do  not  think  ahe  was  hurt. 
That  was  at  Brandon-terraoe.  I  saw  prisoner  take  hold  of 
her  hair  In  the  kitchen  and  chnck  her  round  She  screamed 
out  very  much.  Prisoner  was  In  a  paaston.  I  have  not  seen 
her  do  anything  else.  Prisoner  asked  Martha  what  the  waa 
going  to  say  to  her  mother  when  she  came.  She  said,  "  I 
shall  tell  her  I  have  got  a  good  mistress  and  a  good  house  and 
homa"  Prisoner  said,  "If  you  do  not  I  will  give  It  you," 
holding  up  her  finger.  I  heard  her  say  that  twice.  I  saw 
Martha  cleaning  flab.  I  had  been  there  a  fortnight  She 
took  out  gills  and  eat  them  raw.  Her  legs  were  swollen  np  to 
the  kneea  She  wore  slippen,  nothing  else.  She  was  alwavs 
at  work,  from  morning  011  night  Ahnost  always  on  her  feet 
She  slept  at  Mariue-terraoe,  In  the  cellar  leading  out  of  the 
kitchen.  A  very  small  plaoe.  Brick  floor.  Very  damp.  She 
had  the  same  mattress  as  at  Brandon-terrace.  She  was  a  girl 
of  very  weak  mUid,  I  think.  The  prisoner  used  to  say  she 
waa  silly.  Her  age  ttas  twenty-four.  She  was  ealld  "Old 
Anne." 

Croas-cxtunined : 

There  was  no  tap  In  the  cellar  at  Marine-parade.  Martha 
cleaned  the  doornitep  outside  the  door.  I  got  the  same  to  eat 
aa  ahe  did,  and  at  the  same  times.  I  left  because  I  did  not 
like  the  place.  Things  were  In  confusion  at  Marine-parade. 
It  waa  an  ordhiaiy  straw  mattress  for  the  girl  I  slept  in  but- 
ler's pantry  on  the  dresser.  Prisoner  slept  two  nights  in  the 
back  kitohen.  Martha  was  not  of  dirty  habits.  Prisoner  was 
always  angry  and  talking. 

Re-examined : 

'When  I  went  away  I  was  not  thinner.  My  legs  began  to 
sweU.  We  were  not  allowed  soap.  I  had  a  sheet  to  lie  on, 
and  one  blanket  to  cover  me.  There  was  a  tap  in  the  back 
kitchen  at  Brandon-terrace. 

Caroline  Harvey. — 1  lived  In  prisoner's  service  at  Bran- 
don-terrace six  weeks  from  Jime  1864.  I  have  many 
tiwos  seen  the  prisoner  with  a  whip  in  her  hand.  1 
have  seen  her  whip  deceased  very  much  on  the  anuH, 
back  and  shoulders  many  times.  She  usod  both  euda  uf 
the  whip.  Biding  whip.  I  have  seen  her  arms  black  and 
blue.  1  have  heard  her  cry  out  I  saw  Martha  cleanisg 
the  knives.  Prisoner  took  a  knife  and  dashed  It  on  deceased's 
wrist,  and  made  a  bad  woond.  I  got  sticking  plalster  and  put 
it  on  her  wrist  Prisoner  pulled  off  the  plalster.  It  was  then 
worse.  I  stayed  three  weeka  The  wound  was  not  healed 
when  1  left  Deceased's  hands  were  chapped,  and  I  got  gly- 
cerine and  tile  prisoner  took  the  bottle  and  broke  It  She 
whipped  her,  and  the  girl  screamed.  The  prisoner  said  she 
would  not  use  her  hands  for  a  workhouse  glrL  1  told  prisoner 
I  would  tell  of  her  condaot  She  said  she  did  not  give  her  half 
aa  much  as  she  deserved.  Martha  had  bread ;  half-slice  or 
slice  of  a  quartern  loaf.  She  had  none  for  three  days,  except 
what  I  gave  her  from  the  lodgers'  table.  On  one  occasion  I 
saw  prisoner  poll  her  to  tho  ground  by  the  hair.  The  girl  was 
weak-minded  I  left  because  I  could  not  bear  to  see  the  treat- 
ment 

Cross-examined : 

There  were  lodgers  In  the  honse.  Sir  Thomas  and  Lady 
Beaton  and  servants,  and  Ur.  Miller  and  other  lodgers.  I  men- 
tioned to  Mr.  Miller's  servant  that  prisoner  ill-treated  Martha. 
I  was  npper  servant  and  lived  with  prisoner.  The  girl  some- 
times went  out  for  the  beer. 

Elhoibeth  Motts,  wife  of  a  baker.— I  knew  Martha.  Martha 
used  to  come  to  my  shop  very  frequently  from  August  to 
November  last.  In  consequence  of  Informstion  I  hare  given 
her  pieces  of  bread  and  remains  of  what  my  family  had, 
snch  astlnd  of  bacon  or  potatoe  peellnga,  and  she  would  eat 
them  up  aa  a  cat  or  dog  wonld. 

Cross-examined : 

She  often  came  to  my  house.  Three  or  four  times  a  week 
and  sometimes  every  day. 

By  me : 

I  uaed  to  talk  to  her.    I  never  advised  her  to  go  away. 

Elizabeth  Goodwin — I  live  at  Na  1,  Brandon-terrace.  Last 
summer,  latter  part  of  July,  I  heard  a  shriek  of  murder. 
Martha  shrieked  murder.  I  saw  prisoner  with  a  small  stk;k, 
or  a  piece  of  Iron,  or  a  poker.  I  saw  her  strike  Martha  twice 
on  the  anna  She  shrieked  ont  murder,  I  beard  prisoner 
distinctly  say,  "U«t  In,  yon  old  vermla"  She  poshed  her 
Into  tho  house.  1  saw  Martha  the  next  morning.  Her  arms 
were  braised  In  two  placea 
Cross-examined : 

I  think  Sir  Thomas  Seaton  was  lodging  there.  I  live  at 
Na  I,  prisoner  at  Na  6.  Three  houses  between.  Sunday, 
noon,  people  coining  from  church, 

Charlottee  Cooper,  widow  of  Thomas  Cooper. — We  lived 
at  No.  4,  Brandon-terrace,  next  door  to  prisoner.  Latter  end 
of  July,  on  a  Stmday,  I  heard  noise  in  prisoner'a  I  was  In 
sonUery.  I  knocked  at  the  grate.  I  heard  a  fall  down  stairs 
as  If  some  one  bod  fallen  or  been  poshed.    I  knocked  twica 
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at  back  of  grato  and  got  no  uiBwer ;  bat  heard  a  Tolce  rery 
like  priBODer's  say,  **  Oh.  you  vaimhit  yon.'*  I  aavr  the  girl  on 
the  followUig  morning  cleaning  steps.  1  aeked  why  she 
acreomed.  She  ^ook  her  head  and  looked  hard  into  the  halL 
In  conaeqoence  of  being  lent  for  I  went  to  prisoner.  She 
asked  why  I  interfered  with  her  or  her  servant's  business. 
I  said  I  was  justified  in  so  doing  by  hearing  screams  of  mur- 
der. She  said  it  was  a  mistake  of  mine.  I  said  I  would  be 
on  my  oath  I  did.  She  said  the  gh4  was  In  a  shrieking  fit  I 
■aid  that  altered  the  ease.  She  then  asked  the  girl  if  she  did 
■cream  murder.  I  said.  Wliat's  the  use  of  your  asking  her  If 
ahe  was  in  a  shrieking  fit?  The  girl  shook  her  head  as  if  she 
answered  no.  Prisoner  said  the  miatreaa  with  whom  she  lived 
before  had  beaten  her  for  same  thing,  and  so  had  her  father. 
I  said  if  I  heard  it  again  I  should  send  for  the  roUoe.  The 
girl  had  every  appearance  of  weak  Intelleot 

Charlotte  EUzaoelli  'Vallin^  dreasmaker— I  lived  at  Lelcea- 
ter-terraoe.  I  worked  for  prisoner  from  October  to  April  in 
dressmaking.  The  deceased  was  then  healthy.  She  was  a 
very  weak-minded  person.  1  saw  her  at  my  mother's  hoosa 
in  hitter  part  of  July  or  August.  She  walked  up  to  table  and 
took  hemng  bones  and  refuse  off  table  and  ate  them  hnr* 
Tiedl.v.    She  appeared  very  hungry.    Mth  Feb.  last  I  went  to 

?risouer's  ana  saw  the  girL  Sne  had  her  hand  tied  npk 
tlsoner  saw  me  looking,  and  said  she  had  fallen  down  and 
cut  it ;  that  she  had  been  stealing,  and  in  her  htury  to  get 
nway  fell  and  cut  it  Prisoner  said  she  tied  it  np  for  iwr. 
Prisoner  asked  me  why  I  did  not  come  and  do  her  work 
(dressmaking).  I  said  I  did  not  like  the  way  she  treated  the 
girl  She  said  it  was  veir  rudo  to  take  notice  of  anything 
she  did  to  her  servants.  Tlie  said  the  girl  was  a  great  thief. 
8he  showed  me  a  book  in  which  she  had  entered  the  tilings 
the  Kiri  hod  stolea  Prisoner  said,  if  the  girl  bad  been  worUi 
anything  she  would  have  been  dead  long  aga  I  called  up  the 
girt.  She  came  up  some  stops  from  some  place  under  groond. 
She  was  very  much  bent.  It  was  quito  dark.  She  stumbled. 
I  had  heard  prisoner  say  some  time  previously  that  she  would 
luve  deceased  transported  for  •tealing  the  things  On  the 
13th  Feb.  prisoner  said  she  was  going  to  send  the  girl  home 
with  a  note  and  that  book  to  tell  the  eoremor  the  things  she 
had  stolen,  and  have  her  put  to  gaol  for  it  She  said  this  in 
Uartha  Turner's  presence.  The  deceased  rubbed  her  hands 
and  said  she  did  take  the  things.  She  appeared  to  be  alarmed 
about  it 

Cross-examined : 

I  should  not  call  deceased  very  silly.  She  was  not  ao  clever 
ii8«onie  people.  She  waited  upon  people,  answered  in  a  rea- 
Honable  maimer,  and  appeared  to  understand  pretty  well. 
3Iiirtha  let  me  in  and  out  on  ISIh  Feb  Among  the  things 
mentioned  as  stolen  were  six  pairs  of  sheets.  Prisoner  sold 
deceased  had  token  the  sheets  to  her  mother  and  her  mother 
had  made  them  Into  petticoata  I  went  on  13th  Feb.  tor  my 
Ml).  It.  Cd  ;  X  have  never  got  it 

Frances  Tomer,  mother  of  deceased.— Sept  1863  she  left 
uuion  to  live  with  prisoner.  She  was  a  stout  girl  She  had 
been  in  service  beioiv  In  two  or  three  places  She  was  always 
weak-minded.  A  month  before  Michaelmas  last  I  went  with 
Sirs.  Bush  to  prisoner'a  I  gave  prisoner  a  monUi'a  warning. 
Prisoner  said  if  Ilet  her  stay  the  month  ahe  would  pay  her 
wages  up.  At  Mlchaehnaa  I  went  to  take  the  girl  away. 
FHaoner  told  me  the  girl  was  old  enough  to  arrange  (or  herself, 
'niat  I  had  no  place  to  take  her  to  but  the  union,  and  she  was 
lit  fur  her  service,  and  my  daughter  consented  to  stay.  I 
IbouKht  she  did  not  look  In  good  health,  but  she  said  she  was, 
in  prisoner's  presence.  She  was  not  looking  so  stout,  she  was 
loolcing  ttalimer.  My  daughter  never  made  any  complaint,  she 
was  not  allowed.  I  never  saw  her  without  the  prisoner  being 
present 

CroBB-ezarained : 

I  heard  prisoner  had  been  iU-treating  her.  Mrs.  Bush  Uvea 
in  Yarmouth.  There  was  nothing  to  prevent  my  taking  her 
away.  I  did  not  take  her  away  because  she  had  no  place  to  go 
to  1>nt  the  nnion,  and  I  thought  she  bad  better  remain  with 
prisoner  She  had  been  in  service  in  two  or  three  places  and 
always  able  to  do  her  work,  but  she  wanted  some  one  to  show 
hor  about  her  work.  I  lived  at  Freethorpe,  in  a  small  cottage, 
with  three  young  children.  It  woe  too  small  to  take  her  in, 
two  small  rooms.  She  had  a  bad  thumb  (right  hand)  before 
ahe  went  to  prisoDcr'?.  She  was  obliged  to  leave  her  place, 
Mrs.  (Tarvers,  ou  New  Year's  Day,  1863.  She  was  very  ill  when 
in  union.  She  was  at  lira  Carver's,  and  Mrs.  Bllgh's,  and  Urs. 
Howard's.  She  was  ill  when  living  with  Mrs.  Bligh,  her  Brat 
)>lnce.  She  left  Mrs.  Bllgh's  because  of  ill-health.  She  left 
Mrx.  Carver's  because  of  bad  thumb.  She  left  Mrs.  Howard's 
because  she  did  not  like  the  place.  She  looked  aftera  woman 
wlio  was  dying  for  Ave  weeks.  I  did  not  like  to  take  her 
lieeause  I  was  afraid  I  tbonld  have  to  go  to  union. 

Itc-ezamined : 

She  was  well  when  she  went  to  prisoner's.  Prisoner  said 
fhc  would  write  to  the  governor  to  say  she  was  fit  tor  her 
i*v'rvice. 

Mary  Ann  Bush,  the  aont— The  deceased  was  in  health 
wlieu  she  went  to  priaoner'a  A  stout,  big  girt  In  August  I 
met  her  in  Jetty-rcNui.  She  showed  me  her  arm.  She  showed 
mo  two  marks  on  her  left  arm,  weals  as  if  done  by  a  stick, 
hho  made  a  complaint  Hand  was  not  then  swollen.  "The 
mother  and  I  went  to  the  house.  I  told  prisoner  we  had  oome 
Vi  inko  girl  away,  because  she  Lad  kept  her  without  food  and 


beaten  her.  She  said.  "  Oh,  Mrs.  Bosh,  do  you  think  I  dil 
such  a  thing?"  I  said,"  We  are  come  to  take  liar  away."  She 
said  she  hod  lodgers  and  could  not  spare  her  then.  I  gava 
her  a  month's  warning.  The  giri  said,  *^  Aont  look  dovm 
(pointing  to  fbricks)  to  where  I  sleep."  At  end  of  mootb  I 
went  f  saw  the  girl  I  told  prisoner  we  were  oome  to  take 
her  away.  Prisoner  said  the  girt  had  made  an  agreement  to 
stop.  Tlie  mother  took  it  up.  I  said,  "If  she  is  going  to  stoik 
I  hope  you  are  not  going  to  beat  her  or  keep  her  withoac 
food.''  About  a  month  after  Ulehaelmas  I  went  a«aii>.  I  saw 
the  girL  She  was  looking  thin.  I  told  lulsuner  (he  waa 
getthig  thinner.  I  said,  "Ton  remember  Oie  ranuuka  I  mada." 
Tlie  deceaaed  got  gradually  thiimer.  I  can't  say  wliether  shr 
woa  getting  weak,  list  Feb.  she  was  brought  to  my  niaca. 
She  was  then  much  tiilnner.  She  looked  very  diity  and  was. 
very  weak.  Mrs.  Hnggina  brought  her.  I  could  not  take  hsr 
in,  and  prisoner  hadbeen  down  and  said  ahe  had  abdea  a 
quantity  of  things  and  I  had  taken  them  in. 

Crosa-examined : 

I  lived  halt-»-mIl6  kom  prisoner.  The  deceaaad  once  eam» 
to  tea.  I  understood  Mrs.  Hugglns  was  going  to  take  her  back 
to  prisoner.  When  I  saw  her  In  Jetty-raad  she  loakad  dlrty- 
— no  boiwet— but  not  UL 

This  witness  was  afterwards  recalled  by  me,  and' 
stud  that  when  the  deceased  was  brought  to  her  hj 
Mrs.  Hugging  they  were  both  on  foot. 

Oeorge  Beny,  police  constable. — Iwenttopriaooer'a  IteU- 
her  she  most  go  with  me  to  polioe-offloe,  oo  aopicioa  of 
having  caused  the  death  of  Martha.  Prisoner  aaU,  "  I  did  nor 
cause  It"  Sunday,  Bth  March.  I  went  to  see  eallar  of  pcisonert. 
It  was  about  6  feet  8  Inches  high ;  about  *  (eat  long  and  7  (set 
wide.  Brick  fiooring.  very  wet  I  found  an  old  nutuaa^  twa 
old  sheets  and  a  counterpane.  They  wai«  very  damp.  Ko 
door.  The  entrance  Is  under  the  stalreiae.  Aboat  tuuite»ia 
steps  down.  Thers  was  a  bin.  There  were  aahea  and  rgfiiae 
in  It  There  was  a  window  two  feet  sqnare  with  gloas  in  it 
looking  into  the  yard. 

Cross-examined  : 

There  was  nothing  to  prevent  any  one  going  f  root  orllor  to 
door  of  house.  There  was  no  tap  in  cellar.  There  was  i» 
the  kitchen. 

Oeorge  Tewsley,  superintendent  of  poliae.— 1st  March,  I  weni 
to  prisoner  and  asked  if  Turner  had  left  She  caid  ahf  hs4 
in  consequence  of  iUnesa  She  said  ahe  hhd  a  bad  hand  te 
consequence  of  chilblains,  which  she  had  stupidly  pot  iikto  a  n^ 
of  cold  water.  I  aaked  her  if  she  knew  it  Ttinier  was  draa  or 
alive.  She  said,  "Na"  I  told  lier  she  waa  dead,  and  iba» 
she  hod  made  a  statement  before  death,  that  abe  bad  slept  la 
a  cellar.  She  said  that  was  false ;  she  was  a  great  Uar  and  a 
thief,  and  had  no  idea  where  her  soul  was  goiag  to.  I  aaked 
if  she  had  had  snlBcient  food.  She  sold  always  saflloient  food 
whilst  with  her.  I  asked  her  to  show  me  the  csBor.  Ow 
examining  the  cellar  I  found  a  camp  bedataad  leaning  against 
wall  of  cellar ;  on  a  chair  an  old  mattress  folded  m,  two  iBiTT 
sheets  and  a  counterpane.  The  whole  very  doity.  Soii» 
■anoepans  on  ahelf  over.  I  asked  prisoner  if  that  was  tlae  bed 
and  bedding  of  Turner.  She  said.  "  Yes."  She  said  nhe  had 
occaoionally  slept  in  the  cellar,  but  against  her  (prisooer'a)  vffl. 
She  wished  her  to  sleep  in  the  kiteben.  Sha  was  a  very  dirty 
girl,  and  she  waa  compelled  to  let  her  aleep  In  tjie  way  I  bod- 
seen. 

Cross-examined : 

She  said  the  camp  bedstead  was  the  deeeased'a.  That  rit» 
hod  always  told  her  to  sleep  in  the  kitchsa.  Tbat  the  bed- 
stead was  to  be  put  in  the  cellar  during  the  day,  and  bCT- 
directions  were,  that  in  the  night  the  dooMsed  waa  to  bring  it- 
up  and  Bieep  in  the  kitchen,  but  she  was  too  lazy  to  do  ao.  I 
heard  Mr.  (^oeterton  promise  coroner  that  she  sboald  aiiiwai 
before  him  on  following  Thursiiay  to  give  her  explaBatiaa  ot 
what  had  happened.  'Tuesday  night  I  look  bar  ap  and  bad 
lier  taken  before  justices.  She  was  deprived  of  opportu^tj  of 
appearing  before  coroner.  Mra  Oase,  Mia  Hng:^  vad  bar 
daughter  gave  evidence  before  coroner.  I  am  ooadaotlBf  yso- 
secutlon. 

Mrs.  Iluggins  was  not  called. 

William  Cufande,  Surgeon,  Acle.— Mth  Feb.  I  saw  M  r  ba 
Turner  at  Rampant  Horse,  Freethorpe.  She  was  in  a  most 
enfeebled  emaciated  state,  in  l>e'l  in  a  back  room,  witboot  a  ke. 
I  examtaied  her.  I  noticed  her  left  hand  was  swollen  aisd  ia  a 
gangrenous  stata.  Hortlflcatkinliadaetin.  The  fare-am  sad 
arm  even  to  shoulder  much  swollen.  B«ck  of  the  left  hand 
was  more  discoloured.  On  right  hand  the  skin  was  cba^Md 
and  cracked.  I  observed  she  was  very  thin,  and  her  baeea 
prominent  I  directed  her  to  be  removed  to  the  wmtbuuMi 
with  every  care.  She  died  27tb  Feb.  Kith.  I  asaislart  *•  pt* 
moriem  examlnatiozL  On  opening  the  chest  the  rigbt  pnial 
cavity  contained  a  pint  and  a  half  or  two  pints  of  aenini.  Tbt 
right  lung  was  hepatled  (rendered  mors  like  liver  than  laa0. 
and  rendeced  imperious  to  air.  The  upper  lobe  of  tba  lelt 
lung  contained  two  tubercles.  Consumptive  deposits  hard  and 
nninflamed.  Bemainder  of  the  lung  was  InBamed.  The  basR 
was  thhi,  pale  and  flabby.  No  appeoranoe  of  fat  abont  baait 
On  opening  the  abdomeuathe  stomach  was  greatly  djamnded 
by  gas :  contahiing  beet  tea  and  port  wina    The  inlentiasa 
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•^ere  flat,  coU^ned,  and  tfaelr  costa  very  thin.  The  kidneya 
liad  no  fat  •OTToaiMllng  them.  The  bladder  amall,  empty,  and 
«he  coats  thiD.  Brain  was  healthy  in  ^nearaoce.  The 
Appearances  Indicated  that  the  deceased  died  l^m  the  state  o( 
hiag  described.  The  gangrenoos  liand  showing  a  lovr  type  of 
bUammation  oondooed  and  produced  by  innutrition -insuf- 
Heient  Doorialiment  InsniHcient  noarishment  would  produce 
4b»  peculiar  state  of  inlUmmaUon  of  the  lung  from  which  she 
died,  as  any  ezhaustiTe  disease  would  produce  it  Every  other 

OTgUi  being  healthy,  especially  those  connected  with  Oie 
•digstlTe  fonctloDs,  oonTinces  me  that  she  suffered  from  in- 
Oimlcient  nourishment    The  appearances  when  alive  and  the 

j>o$t  mortem  examination  satlsOed  me  she  had  for  some  oon- 
siderable  time  snlTered  from  insufficient  nourishment  £x> 
poeure  to  cold  and  wet  would  conduce  to  the  state  in  which  1 
found  the  lungK    Bleeping  in  a  damp  plsee  would  so  conduce. 

Cro8«-ezamined : 

Congestion  is  the  flrst  onset  of  an  inflammatory  disease. 
In  one  lung  there  were  tnlwrcles,  which  were  consumptiTe 
-symptoms.  She  died  of  inflammation  of  the  plenra  and  of  the 
mhstaoea  of  the  lung.  Both  the  plenra  and  the  limgs  may  be 
impUcated  and  cause  death  from  taldng  a  violent  cold.  This 
liaa  b«en  a  very  trying  season.  Tarmouth  is  cold  and  trying. 
Oiilblaliia  prooeed  from  slow  dronlatlon.  A  neglected  Om- 
lilafn  may  heoome  gan^nous.  Gangrene  might  arise  from 
auny  causes.    Mr.  Kidd  made  the  examination. 

Re-ezamined : 

The  tubensles  were  hard  and  innocuous.  She  did  not  ther»- 
'fore  die  of  consumption.  In  a  common  cold  1  should  have 
'  expected  to  find  both  lungs  inflamed.    I  think  the  symptoms 

an  not  consistent  with  death  from  a  cold,  and  that  they  are 

an  consistent  with  insuffleient  nonrlshinent 

Bulwer,  Q.  C.  for  the  prisoner.— First,  the  dying 
declaration  of  the  deceased  was  not  admissible  in 
evidence.  It  was  improperly  obtained ;  and  many 
TOTts  of  it  are  not  eTideoce  at  all.  The  admissi- 
bility in  evidence  of  a  dying  declaration  is  an 
amomal^.  It  rests  on  the  presumption  that  the 
aolemnity  of  the  approach  of  death  impels  the 
,|avty  to  speak  the  truth  and  supplies  the  obligation 
«rf  an  oath :  (Taylor  on  Et.  587,  8rd  edit.)  In 
-2  Hume's  Com.  Laws  of  Scotland,  407,  it  is  said 
*'  Such  a  declaration  is  admissible  also,  although  not 
authenticated  in  the  same  full  and  formal  way  as  a 
panel's  declaration,  if  it  is  proved  by  credible  wit- 
itteMes  to  have  been  freely  given  and  fairly  taken 
'  down,  and  to  have  come  from  a  person  who  was  in 
,  Ilia  sound  senses  and  knew  the  serious  nature  of 
what  be  was  engaged  in."  Applying  that  test,  the 
■  declaration  here  was  not  freely  given  and  fairly 
'taken  down.  It  does  not  appear  that  when  deceased 
.  made  the  declaration  she  knew  that  she  was  dving, 
;  and  the  answers  she  gave  to  Mr.  Jary  were  to  lead- 
ing questions  suggested  by  the  previous  statement ; 
in  short,  the  answers  were  extracted,  not  given 
▼oluntatily.  A  dying  declaration  stands  on  a 
aimilar  footing  to  the  deposition  of  a  deceased  vrit- 
ness  in  this  respect,  that  the  declaration  is  liable  to 
any  objections  that  the  deposition  of  the  deceased 
iritness  is,  and,  therefore,  any  answers  to  illegal 
.questions  may  be  objected  to:  (Hutchinson  v.  Bernard, 
2  Hoo.  &  Rob.  1.)  Secondlvj^  the  case  for  the  pro- 
KCtttion  was  not  made  out.  The  cause  of  death  was 
4lie  insufficient  supply  of  food  and  the  bad  lodging. 
That  is  not  soffident  in  this  case,  for  the  deceased 
was  a,  girl  of  full  age,  and  it  is  only  in  the  case  of 
a  child  of  tender  years  that  a  master  or  mistress  is 
«riniinaUjr  responsible  for  neglect  to  supply  proper 
and  sufficient  food  and  lodging : 

Rex  V.  BtdUt/,  2  Camp.  660 ; 

Frien^t  aue.  Boas.  &  By.  22 ; 

1  Haas,  on  Crimss,  46,189-, 

Smith's  Master  and  Servant,  180. 
It  was  sud  that  the  deceased  was  a  girl  of  weak 
intellect  under  the-  control  of  the  prisoner,  and  that 
she  was  under  such  restraint  and  terror  that  she 
could  not  ezerdse  her  free  will.  The  evidence 
does  not  bear  this  out.  Before  Michaelmas  1864 
she  complained  to  her  mother  and  friends;  but 
«tiU  she  remained.  She  also  was  allowed  to  answer 
the  door,  and  on  the  21st  Feb.  visited  her  aunt.  She 
I  therefore  not  confined  to  the  house.    Threats 


are  not  sufficient  {Heg.  v.  Pitu,  Car.  &  M.  264) ; 
there  must  be  personal  restraint : 
Biffia  V.  Bignall,  81  L.  J,  189,  Ex. 

yietcaHfe  for  the  prosecution. — The  conviction  is 
good.  The  deceased  was  so  under  the  coercion  and 
control  of  the  prisoner  as  to  be  unable  to  withdraw 
herself.  Coupling  the  threats  and  the  beating  they 
establish  the  coercion.  And  from  her  dying  decla- 
ration it  appears  that  the  deceased  was  so  ill  during 
the  latter  part  of  her  time  as  to  be  unable  to  with- 
draw. 

Ebls,  C.  J. — I  am  of  opinion  that  this  conviction 
was  wrong.  The  prisoner  was  indicted  for  felo- 
niously causing  the  death  of  her  servant,  and  the 
unlawful  act  relied  upon  was  'neglecting  to  supply 
proper  and  sufficient  food  and  lodging  to  the 
deceased  at  a  time  when  the  deceased,  l>eing  in  the 
prisoner's  service,  was  so  enfeebled  in  body  and  mind 
as  to  be  helpless  and  unable  to  take  care  of  herself 
and  unable  to  withdraw  herself  from  the  prisoner's 
control  and  dominion.  The  law  is  undisputed  that, 
if  a  person  having  the  care  and  custody  of  another 
who  is  helpless,  n^lects  to  supply  Mm  with  the 
necessaries  of  life  and  thereby  causes  or  accelerates 
his  death,  it  is  a  criminal  offence.  But  the  law  is 
also  clear,  that  if  a  person  having  the  exercise  of 
free  will  chooses  to  stay  in  a  service  where  bad  food 
and  lodging  are  provided,  and  death  is  thereby 
caused,  the  master  is  not  criminally  liable.  The 
question  therefore  is,  whether  the  deceased  Martha 
Turner  was  so  helpless  in  mind  and  body  as  to  be 
unable  to  take  core  of  herself  and  to  withdraw  her- 
self from  Uie  inisoner's  dominion.  It  is  clear  on 
the  evidence  that  the  deceased  was  not  in  a  literal 
sense  so  helpless  and  enfeebled  in  body  and  mind  as 
to  be  a  prisoner  of  the  defts.,  for  she  was  accus- 
tomed to  go  out  of  the  prisoner's  house  on  errands, 
to  act  as  servant  and  perform  all  the  ordinary 
services  required  of  her.  She  had  sense  enough  to 
act  as  servant,  and  was  not  a  prisoner  or 
under  any  physical  restraint.  We  come  to  the 
last  question.  Was  she  by  reason  of  threats 
and  ill-treatment  of  the  prisoner  deprived  of  the 
exercise  of  her  free  will  ?  The  jury  found  that  she 
was  under  the  dominion  and  restraint  of  her  mis- 
tress and  unable  to  withdittw  herself,  and  there  is 
much  evidence  of  maltreatment  by  beating.  Kow, 
her  death  occurred  in  Feb.  1865,  and  the  latest 
evidence  of  beating  is  in  the  summer  of  1864 ;  and 
after  that  Uie  deceased  gave  notice  on  Michaelmas  1 864 
that  she  was  going  to  leave,  but  subsequently  con- 
tinned  voluntarily  in  the  prisoner's  service.  I  do  not, 
therefore,  think  that  what  took  place  in  the  summer 
of  1864  is  proximately  connected  with  the  death, 
and  the  prisoner  is  not  responsible  in  law,  except  for 
matters  proximately  connected  with  the  death.  The 
deceased  could  have  left  her  mistress's  service  and 
returned  to  the  workhouse,  but  she  did  not  choose  to 
do  that ;  or  it  may  be  that  her  mistress  had  threat- 
ened to  inform  against  her  for  stealing  if  she  left 
her  service,  and  in  that  way  it  may  be  said  her  mis- 
tress had  control  over  her ;  but  beyond  that  I  can 
see  no  evidence  that  she  was  so  under  her  mistress's 
control,  or  unable  to  withdraw,  as  to  make  her  mis- 
tress criminally  liable  for  the  neglect.  I  therefore 
cannot  say  that  the  deceased  had  so  lost  the  exercise 
of  her  own  free  will  as  to  be  under  the  dominion 
and  restraint  of  her  mistress,  so  as  to  make  her  mis- 
tress criminally  responsible.  The  conviction,  there- 
fore, cannot  be  sustained. 

CHAKirELL,  B. — I  am  of  the  same  opinion.  Two 
points  are  reserved  for  our  decision.  The  first  is, 
whether  the  dying  declaration  of  the  deceased  was 
properly  received  in  evidence.  PrimA  facie,  a  decla- 
ration not  on  oath  is  not  admissible  in  evidence  i 
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but  the  law  has  allowed  it  to  be  admitted  -when  it 
relates  to  the  cause  of  the  deatii,  if  made  by  a  per- 
son in  a  dying  state  and  who  belieres  himself  to  be 
dying.  It  is  a  question  for  the  judge,  and  not  for 
the  jury,  whether  the  declaration  was  made  by  a 
dying  person  in  the  belief  of  his  impending  death. 
What  the  declaration  is,  is  a  distinct  question,  and 
that  is  for  the  jury.  I  do  not  think  that  the  learned 
judge  could  have  come  to  any  other  conclusion,  than 
that  the  deceased,  at  the  time  she  made  the  declara- 
tion, was  well  aware  of  the  condition  in  which  she 
was.  The  next  question  arises  upon  the'merits.  The 
summing-up  of  the  learned  judge  was,  I  think,  strictly 
correct ;  but  he  did  not  sufficiently  define  in  what 
sense  dominion  and  restraint  were  to  be  understood 
— whether  moral  or  physical  restraint  was  intended. 
It  became  necessary  to  distinguish  whether  the 
neglect  took  place  when  the  deceased,  being  in  the 
prisoner's  service,  was  reduced  to  such  an  enfeebled 
state  of  body  and  mind  as  to  be  unable  to  take 
care  of  herself,  or  whether  she  was  under  the  do- 
minion and  restraint  of  the  prisoner  and  unable 
to  free  herself  from  her  control.  "The  question  for 
us  is,  whether  there  was  eridence  proper  to  be  left 
for  the  jury  to  support  the  verdict,  and  I  am  of 
opinion  that  there  was  not.  There  was  an  entire 
absence  of  evidence  to  support  the  flrrt  alternative ; 
and  upon  the  second  I  think  that  there  was  not 
evidence  of  that  degree  of  dominion  and  restraint 
which  could  have  prevented  the  deceased  from 
leaving  the  service  of  the  prisoner  had  she  been  so 
disposed.  Nor  can  I  see  that  there  was  any  evi- 
dence of  such  influence  as  would  ccnnpel  her  to  return, 
when  she  left  the  house  on  errands  or  for  other 
purposes.  I  think,  therefc»e,  tiiat  this  conviction 
cannot  be  sustained. 

Blackbubn,  J.— I  am  of  the  same  opinion.  I 
agree  with  my  brother  Cbannell  on  the  first  point, 
and  think  that  the  learned  judge  could  not  have 
<S)me  to  any  other  conclusion  than  that  the  deceased 
knew  of  her  dying  state  at  the  time  she  made  the 
declaration.  The  question  then  arises  on  that 
declaration,  what  is  it  the  deceased  states  was  the 
cause  of  her  death,  and  whether  that  was  the  cause. 
Now,  it  appears  on  the  evidence  that,  though  active 
violence  was  used,  it  was  not  the  cause  of  the 
death,  but  that  the  death  was  caused  by  insufficient 
food  and  bad  lodging.  It  cannot  be  denied  that  the 
direction  of  the  learned  judge  was  right.  The  con- 
tract of  the  master  to  supply  his  servant  with  suffi- 
cient and  proper  food  and  lodging  makes  hira  civilly, 
but  not  criminally,  liable  for  the  breach  of  it.  In  order 
to  make  him  criminally  responsible  for  neglecting  to 
do  so,  it  must  appear  that  the  master  has  got  the 
servant  so  under  his  control  and  dominion  as  to  be 
helpless,  like  a  lunatic  or  infant,  and  consequently 
unable  to  take  care  of  himself.  Now,  was  tiero  in 
this  case  sufficient  evidence  that  the  deceased  stood 
in  such  a  relation  to  the  prisoner  that,  although 
there  were  no  bars,  locks,  or  bolts,  she  was  so  terri- 
fied by  the  prisoner  that  she  was  in  effect  as  modi 
restromed  from  withdrawing  herself  as  if  she  had 
been  so  confined  ?  If  there  had  been  such  evidence, 
I  think  that  it  would  support  the  conviction.  But 
though  there  is  some  scintilla  of  evidence,  that 
ought  not,  especially  in  a  criminal  case,  to  be  left 
to  the  jury ;  and  I  think  the  evidence,  upon  the 
whole,  does  not  amount  to  more  than  a  mere 
scintilla. 

Mellor,  J.— I  agree  that  the  conviction  cannot 
be  supported.  I  think  that  there  was  some  evidence 
to  support  the  direction  of  the  learned  judge,  but, 
on  f  uU  consideration,  I  think  that  it  was  not  suffl- 
aent  to  be  left  to  the  jury.  Having  regard  to  the 
wrcumstances  of  the  case,  and  its  importance,  I 
think  the  learned  judge  was  right  in  not  ston- 
langit  *^ 


Smith,  J. — I  reserved  the  case  for  this  Court 
because  I  felt  great  doubt  whether  the  evidence  wis 
sufficient  to  sustain  the  conviction.  I  thought  tba» 
was  yei7  little  on  the  only  ground  on  vEich  ths 
conviction  can  be  supported,  namdy,  that  the  de- 
ceased was  entirely  under  the  dominion  and  contpol 
of  the  prisoner,  so  as  to  be  unable  to  withdraw  he^ 
self  from  her  service.  I  thought  then,  and  tliiiik 
now,  that  I  could  not  have  withdrawn  the  ease  fna 
the  jury.  I  am,  perhaps,  more  impmsed  with  As 
evidence  than  my  learned  brothers  are,  bat  I  do  out 
dissent  from  their  decision. 

Conviction  quoAtd. 


BAIL  COTTBT. 

Kcportsd  by  W.  OauuM,  Eiq.,  BurUtcr^t-Itw. 

Wednesdag,  Jame  14. 

Bbo.  v.  Bxtvolds. 

ladictnient  found  at  semoiu — Feiwy— Certioroa 
7^  cottrt  mO  not  remove  an  indictment  farfdtmjjtai 
at  the  (fttwrttr  tetsion  on  tie  grmad*  of  Imtlpi^i&t 
and  difficuUi/  in  obtaining  a  jury,  the  pnper  amt 
being  for  the  recoakr  to  tend  the  coat  to  tie  ataae. 

An  indictment  against  the  deft,  for  embexxkaait 
had  been  found  by  the  grand  jury  at  the  ijiuiter 
sessions  for  the  borough  of  Tewkesbury,  bnt  ui  co- 
sequence  of  the  number  of  challenges  by  the  deft 
the  panel  was  exhausted  and  a  jury  codU  sot  le 
procured. 

J.  J.  Powell,  Q.  C,  now  mored  on  behalf  of  ths 
prosecutor  for  a  certiorari  to  remove  the  IndJrtnwt 
into  this  court  on  the  ground*  of  local  jnjadies 
and  the  difficulty  in  obtaining  a  jury  in  oonssqaeocs 
of  the  number  of  challengee. 

Cbohftok,  J.— In  any  case  of  difflcalt^  thi 
recorder  can  send  the  case  to  the  assizes.  Wehn* 
power  to  remove  anything,  but  we  do  not  ganen^r 
remove  felonies,  as  there  is  an  entirely  difcat 
course  of  procedure  on  the  Nisi  Frios  side,  tod  that 
is  no  means  of  taking  the  ojnnion  <A  the  Coait  of 
Criminal  AppeaL  I  think  it  would  be  modi  bethr 
if  the  recorder  were  to  send  the  case  to  tbei 


J.  J.  Powell.  Q.C.  thereupon  withdrew  hit  motka. 


HOUSE    07    I.OBD& 

Beported  b;  Juns  PATanoK,  Ew|..  of  OutOUIiTm^ 
Barrl«ter-«t-Law. 


Tuesday,  June  13,  IS65. 
Blades  v.  Hioos. 

Game  —  Property  —  Bufkt  of  owner  of  tod—  WM 
animali—ISgit  of  treipatter. 

The  doctrine  of  Holt,  C.  J.,  in  Sutton  r.  Uood^.l 
Ld.  Saym.  260,  amfirmed,  first,  that  if  P^  a  to- 
paster,  start  and  capture  a  hare  or  teiUanimdf  <•• 
soil  of  A.,  the  property  in  tie  animal  coniimus  aS  d" 
while  in  A.,  who  can  recover  it  bu  an  actum  e/tntr: 
secondly,  that  if  P.  start  game  la  the  forest  or  wen» 
of  A.,  and  hunt  it  into  the  soil  of  B,  andkiBil  lif% 
the  property  also  continues  in  A.  ratime  pritH'l'! 
thirtOy,  that  if  P.  start  game  on  tie  tod  of  A,"' 
}>ursue  and  aOA  it  on  the  soil  of  A,  then  tieff^l 
is  neither  in  A.  nor  B.,  but  in  P.,  tie  trttpemer. 

Semble,  the  reason  why  poachen  are  «iX  imBctaUi  fif 
larceny  is,  that  tie  game,  while  alive,  is  is  tit  o" 
category  as  fruit,  and  is  part  of  tie  soO,  wW  u  ■' 
at  common  law  the  tufgect  oflaxctng. 
William  Blades,  the  pit,  wm  a  flsbnoogcr  ■< 
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licensed  dealer  in  game  at  Stamford,  in  the  county 
of  Lincoln,  and  the  defts.,  William  Higgs  and 
Thomas  Pereival,  were,  the  former  the  steward,  and 
the  latter  a  servant  in  the  employ  of  the  Marquis 
of  Exeter.  Between  seven  and  eight  o'clock  in  the 
morning  of  the  16th  Oct.  1860  the  pit.  bought  of  a 
man  named  Yates  two  bags,  containing  about  ninety 
rabbits,  and  ordered  them  to  be  consigned  to  him  at 
the  Midland  station  at  Stamford.  TTie  pit.,  upon 
the  purchase,  paid  4/.  15s.  for  the  rabbits.  A  few 
minutes  before  nine  the  same  morning  the  pit.  went 
to  the  Midland  station  with  a  barrow,  for  the  pur- 
pose of  bringing' the  rabbits  away  to  his  shop.  The 
bags  arriTed,  directed  to  the  pit.,  v  ith  one  of  his 
own  printed  labels,  and  the  pit.  paid  is.  for  the  car- 
tiage  of  them  to  Stamford,  and  they  were  delivered 
to  him.  As  he  was  proceeding  to  put  the  two  bags 
in  the  barrow,  and  before  he  had  got  them  on,  the 
deft.  Higgs  came  up  to  the  pit.  and  said  he  wanted 
to  see  what  was  in  the  bags,  to  which  the  pit.  said 
he  should  not  allow  him,  and  with  the  assistance  of 
a  porter  the  pit.  lifted  the  bags  on  the  barrow.  The 
ddt  Higgs  remained  there  until  two  policemen 
came,  and  then  he  directed  them  to  see  what  the 
bags  contained.  The  pit.  said  he  might.  One  of 
the  policemen  looked  into  them,  and  seeing  that 
they  contained  dead  rabbits  he  allowed  the  pit.  to 
take  them,  and  assisted  him  in  putting  them  back 
on  the  barrow.  The  other  deft^  Pereival,  then 
came  up  and  said,  "  I  shall  take  these  rabbits,  they 
■le  mine;"  and  the  deft.  Higgs  said  also,  "They  are 
the  Marquis  of  Exeter's."  The  defts.  then  at- 
tempted to  get  possession  of  the  bi^,  and  the  pit. 
resisted  for  some  time,  until  at  length,  one  of  the 
polioemea  saying  to  him  it  was  no  use  his  struggling 
any  longer,  he  disooatinned  his  resistance,  and  the 
defts.  took  possession  of  the  bags  and  their  contents. 
Another  game-dealer  in  the  town,  called  Pollard, 
was  fetched  to  the  spot  to  buy  the  rabbits,  and  they 
w«re  sold  to  him  by  the  defts.,  the  pit.  protesting 
aniDst  the  sale  of  his  property.  The  two  bagswere 
dmcted  to  the  pit.,  and  had  been  sent  from  the 
Ketton  station  on  the  Midland  Railway. 

The  counsel  for  the  defts.  proposed  to  prove,  on 
their  behalf,  that  the  persons  who  transmitted  the 
rabbits  to  the  pit.  went  upon  the  Marquis  of  Kxeto's 
land  and  took  the  rabbits,  and  killed  them  and  put 
tbnn  into  the  bags  there,  and  then  carried  them  to 
tiie  railway-station  at  Ketton,  and  contended  that 
the  property  in  the  rabbits  was  in  Lord  Exeter,  and 
that  tba  defts.,  acting  under, his  authority,  were 
jostifled  in  the  course  they  adopted. 

The  learned  Judge,  Willes,  J.,  who  presided 
at  the  trial,  after  observing  that  a  man's  pro- 
perty in  the  land  does  not  give  him  any  right  of 
property  in  animals  of  a  wild  nature  upon  the  land 
after  they  have  become  old  enough  to  escape  off  the 
ground  proceeded  as  follows :  "  According  to  the 
<dd  passage  in  the  Institutes  (Coke's  Institutes), 
you  have  no  possession  in  a  wild  animal  when  it  is 
no  longer  in  your  power  to  restrain  it.  There  are  a 
great  many  curious  decisions  on  that  branch  of  the 
law,  as  for  in&tance — whether  you  have  your  hawks 
so  long  as  you  can  use  them,  you  must  have  power 
to  get  them  back.  As  to  young  animals,  you  have 
greater  property  in  them,  for  they  cannot  escape, 
and  you  may  take  them  out  of  the  nests.  But  when 
they  grow  up  and  can  run  away  into  other  people's 
land,  you  cannot  follow  them  and  bring  them  back. 
You  have  no  more  right  to  a  rabbit  than  to  a  spar- 
row— you  cannot  follow  it  and  bring  it  back.  He 
might  kill  it,  of  course,  on  his  own  land.  It  is,  I 
own,  veiT  difficult  to  make  a  distinction,  and  for 
myself,  I  never  could  see  the  distinction  between  a 
pheasant  and  a  fowl  which  I  choose  to  encourage 
and  rear  on  my  land.  I  never  could  see  the  distinc- 
tion between  the  pheasant  preserved  and  fed  on  my 
land  and  the  bam  door  family,  but  there  is  that  dis- 


tinction in  the  law,  and  I  am  bound  to  administer 
the  law  as  it  is.  The  whole  theory  of  the  game 
laws  is  founded  on  there  being  no  permanency  in 
property  of  this  description,  l^e  doctrine  has  been 
followed  as  laid  down  in  Coke  upon  Littleton.  A 
person  entering  on  your  land  is  a  trespasser  no 
doubt,  and  on  his  taking  the  thing  out  of  or  off  the 
land  he  is  a  trespasser.  The  proofs  may  be  as  large 
as  the  defts.  wish,  but  if  a  person  goes  into  a  close 
and  kills  a  rabbit,  or  ninety  rabbits  or.  Lord  Exeter's 
grounds,  which  comes  to  the  same  thing,  and  goes 
off  and  sells  them  to  a  fishmonger,  then  Lord 
Exeter's  people  have  no  right  to  go  to  the  fishmon- 
ger's, and  take  them  from  him,  as  coming  out  of 
Lord  Exeter's  grounds  ;  the  right  would  be  in  him 
though  taken  by  trespass,  and  he  is  only  subject  to 
the  game  laws,  and  not  to  the  ordinary  rules  of  pro- 
perty. Suppose  he  kills  the  ninety  rabbits  and  puts 
them  into  his  bag,  it  is  not  like  felling  a  tree  and 
coming  back  for  it :  it  is  all  done  there  and  then." 
The  learned  judge  then  directed  the  jury  as  follows : 
"  If  the  rabbits  were  the  property  of  Lord  Exeter 
at  the  time,  the  defts.  would  have  had  a  right  to 
take  them,  but  were  they  Lord  Exeter's?  The 
learned  counsel  for  the  deft,  says  he  takes  them  to 
have  been  so,  and  that  he  would  show  that  certain 
poachers  were  in  Lord  Exeter's  grounds,  and  took  the 
ninety  rabbits  and  sent  them  away  from  Ketton  to 
Stamford,  and  therefore  they  were  that  nobleman's 
property,  and  that  he  had  a  right  by  the  hands  of  his 
servants  to  take  them  back.  That  depends  upon 
this,  whether  persons  going  on  the  property  of  an- 
other and  tak&g  rabbits  there,  not  taking  them  in 
a  hutch,  but  wild,  and  killing  tiiem,  are  they  to  be 
recovered  back  ?  I  think  not.  The  learned  counsel 
for  the  defts.  suggests  the  law  is  the  other  way,  and 
he  has  suggested  a  passage  from  a  book  of  repute  by 
which  he  thinks  he  is  supported,  but  certainly  the 
bent  of  my  opinion  is  too  strong,  and  has  existed 
too  long  a  time  to  enable  me  to  come  to  that  con- 
clusion, or  to  induce  me  to  have  any  doubt  about  it. 
My  notion  is,  that  a  person  who  kills  wild  animals, 
such  as  rabbits,  is  liable  to  a  trespass  at  the  instance 
of  the  owner  of  the  ground  where  he  kills  the 
game,  under  what  are  called  the  pv.v  laws.  I 
repeat,  I  never  could  understand  why  Mich  a  law 
should  exist,  because,  if  a  man  has  land  aud  chooses 
to  rear  pheasants  and  what  not  upon  it,  and  goes 
to  the  labour  and  expense  of  having  them  pie- 
served,  and  of  feeding  them  at  much  more  cost 
than  a  farmer's  barn-door  fowls,  I  never  could 
understand  why  the  law  as  to  larceny  did  not  ap- 
ply as  to  that.  According  to  all  principle  and 
reason  they  should  belong  to  the  man  who  created 
the  property  just  as  much  as  the  cock  and  hen. 
Tlie  sum  and  substance  of  it  is,  in  point  of  law  I 
rule  that  pit.  was  entitled  to  the  rabbits  and  that 
the  defts.  were  not  entitled  to  take  them  from  him. 

The  jury  found  a  verdict  for  the  pit.  with  6^  10«. 
damages. 

The  Court  of  C.  P.  afterwards  made  absolute  a  rule 
for  a  new  trial  on  the  ground  of  misdirection,  inasmuch 
as  the  judge  had  told  the  jury  that  the  facts  relied 
on  by  the  defts.  did  not  constitute  evidence  of  the 
right  of  possession  being  in  the  Marquis  of  Exeter. 

On  appeal  the  Court  of  Ex.  Chi,  consisting  of 
Pollock,  C.  B.,  Martin,  B.,  WUde,  B.,  Blackburn,  J. 
and  Mellor,  J.  affirmed  the  judgment  of  the  court. 

The  present  appeal  was  then  brought. 

Hams,  Serjt.  and  BeasUu,  for  the  app.,  con- 
tended that  the  courts  below  had  wrongly  held  that 
the  right  of  possession  to  these  rabbits  was  in  the 
Marquis  of  Exeter.  By  the  dvil  law,  and  the  law 
of  nature,  which  was  of  universal  application,  who- 
ever first  caught  a  wild  animal  was  entitled  to  the 
property  in  it:  (Sand,  Just.  172 j  Instit.  ii.  1,  12.) 
Here  it  was  a  fact  in  the   case,   that   the   app. 
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had  obtained  the  rabbits  lawfully  from  those  who 
had  caught  tj  reduced  them  into  possessioa.  What- 
ever right  the  captors  had  was  thus  transferred  to 
the  app.  It  is  said  that  the  owner  of  the  soil  is 
entitled  to  the  wild  animals  caught  thereon,  but  it 
was  impossible  to  discover  any  reason  for  that 
doctrine.  It  is  true  that  Holt,  C.  J.  delivered  a 
dictum  to  that  effect,  in  Sutton  v.  Moody,  I  Ld.  Baym. 
260 ;  6  Mod.  876 ;  2  Salk.  656 ;  12  Mod.  US,  which, 
he  said,  was  to  be  found  in  the  Year-books  or  old 
authorities :  (43  Edw.  8,  p.  23,  pi.  2  ;  2  Bract.  1;  Fitz. 
N.  B.  87 ;  Case  of  the  Swans,  7  Rep.  26 ;  Com.  Dig. 
"  Biens"  F.)  But  no  such  doctrine  was  there  to  be 
found,  and  even  if  it  were  there  found  it  was  con- 
trary to  sound  principle.  Holt's  doctrine  was,  more- 
over, inconsistent,  for  while  he  says  a  trespasser 
yrho  starts  and  kills  a  hare  on  A.'s  land  has  no 
right  to  the  hare  so  caught,  because  it  belongs  to  A., 
Holt  also  said  tliat  if  the  trespasser  started  the  hare 
on  A.'s  land  and  hunted  it  into  the  land  of  B. 
and  there  killed  it,  it  then  belonged  neither  to  A 
nor  to  B.,  but  to  the  trespasser.  It  was  impossible  to 
discover  any  reason  for  holding  the  trespasser  to  be 
entitled  in  one  case  to  the  hare  and  not  entitled  in 
the  other.  Therefore,  as  the  doctrine  was  a  dictum, 
and  is  unfounded  in  reason  and  inconsistent,  and 
also  at  variance  with  the  law  of  nature,  it  ought 
to  be  overruled.  Tliis  may  now  be  done,  for  the 
House  has  never  recognised  the  doctrine,  though 
the  courts  below  had  to  some  extent  recognised 
it  in 

Churchuard  v.  Studdg^i  East,  349 ; 

Oraiam  v.  Euxirt,  11  Ex.  346 ; 

Kigg  V.  Earl  o/Loiudalt,  11  Ex.  671 ;  1  H.  *  N.  923. 
Holt's  doctrine  was  also  inconsistent  with  principle, 
because,  if  the  wild  animal  belongs  to  the  owner  of 
the  soil  on  which  such  animal  is  at  the  moment, 
then  it  must  he  larceny  to  take  it.  But  no  case 
ever  decided  that  a  poacher  was  guilty  of  larceny. 
On  the  contrary,  the  theory  on  which  the  whole  of 
tiie  game  law  was  founded  is,  that  larceny  is  not 
committed  by  the  poacher;  but  he  is  punishable 
•umnurily  for  the  trespass  merely,  because  there  is 
no  other  mode  of  punishing  him.  And  the  game 
laws  do  not  alter  the  right  of  property  in  game, 
except  in  some  exceptional  circumstaaces  which  do 
not  affect  the  present  case.  The  general  rule  still 
remains  that  a  poacher  is  entitled  to  the  property  of 
the  wild  animals  he  catches,  even  though  he  incur 
several  penalties  in  catching  them.  If  the  game 
caught  belonged  to  the  owner  of  the  soil  there  would 
have  been  no  need  of  game  laws  at  all,  for  in  each 
instance  the  tK>achor  might  have  been  indicted  : 

2  Buss.  Crimes,  84 ; 

2  East  Fl.  Cr.  607. 

Macaulay,  Q.C.  and  Field,  Q.C.,  for  the  rcrps., 
contended,  that  whatever  may  have  been  the  civil 
law  on  this  subject,  the  law  of  England  was  clear 
that  the  property  in  all  wild  animals,  so  long  as  they 
are  on  the  soil,  is  in  the  owner  of  the  soil.  This  is 
especially  the  case  with  regard  to  animals  which 
are  fit  for  food.  The  property  is  always  in  some 
one.  It  is  true  the  property  is  not  absolute,  but 
qualified,  for  it  may  be  divested  by  the  animal 
voluntarily  quitting  the  soil.  At  all  events  a 
trespasser  acquires  no  title.  This  has  been  the  law 
of  England  from  the  time  of  the  Year-books.  It 
was  clearly  laid  down  by  Holt,  C.  J.,  and  has  often 
been  acted  on  since.  These  authorities  are  as 
follows : 

Year-book,  12  Hen.  8,  p.  10;  22  Hen.  6,  p.  64; 
11  Hen.  7,  c.  17 ; 

Uan wood's  Forest  Laws,  198,  edit  1741 ; 

Hvddetdtn  v.  Gryuil,  Cro.  Jac  195 ; 

Com  of  th»  Stem*,  7  Bep.  17 ; 

Sutton  V.  Moodg  (Misra) ; 

KMt  V.  BideringiU,  11  Mod.  74; 

CAurctmord  v.  .S(t«% Cnjpra); 


Grakam  v.  Eteart  (tupni) ; 

Sigg  r.  Earl  o/Loiudale  (mpra) ; 

Cat  oftkt  Coium,  Oodb.  122. 
It  is  said  that  if  the  property  in  the  game  caught 
belong  to  the  owner  of  the  soil,  it  necessarily  f<^ows 
that  the  poacher  must  be  liable  to  an  indictment  fer 
larceny.  This  is  not  a  necessary  consequence,  fcr 
there  are  several  instances  of  the  ivoperty  of  things 
being  in  an  individual,  and  yet  the  party  win 
takes  such  things  is  not  indictable  for  larceny. 
Such  instances  are  taking  fruit  from  trees,  or  trees 
from  the  soil,  or  fixtures  from  a  freehold.  What- 
ever, therefore,  may  have  been  the  principle  en 
which  Holt,  0.  J.  laid  down  the  dicta  in  Siutm  v. 
Moodg,  it  is  too  late  now  for  the  courts  to  sdtef  it,  at 
it  has  been  so  often  acted  upon. 

Hayei,  Se^t  Kplied. 

Cut.  adv.  raft. 

The  LoBD  Chakcbllob  said: — ^When  it  is  said 
by  writers  on  the  common  law  of  England  tint 
there  is  a  qualified  or  special  right  of  pit^ierty  ia 
game— that  is,  in  animals  /era  natwrvt,  whidi  are  fit 
for  the  food  of  man — ^wbile  they  continue  in  thrcir 
wild  state,  I  apprehend  that  the  word  "property" 
can  moan  no  more  than  the  exclusive  right  to  catch, 
kill  and  appropriate  such  animali^  which  is  •ome- 
times  called  by  the  law  a  redaction  of  them  into 
possession.  This  right  is  said  in  law  to  exist  nztMie 
(o&'  or  rcUiont  privUegii,  for  I  omit  the  two  other 
heads  of  property  in  game  which  are  stated  hj  Laid 
Coke— namely,  propter  uubatriam  and  raliome  ia^ 
tentioe — for  these  grounds  i^ply  to  animals  whidi 
are  not,  in  the  proper  sense,  fera  natune.  Property 
ralione  soli  is  the  common-Uw  right  which  erttj 
owner  of  land  has  to  kill  and  take  all  such  animsfs 
/era  natura  as  may  from  time  to  time  be  found  oo 
his  land,  and  as  soon  as  this  right  is  exercised  the 
animal  so  killed  or  caught  becomes  the  abwdute 
property  of  the  owner  of  the  soii  Fn^erty  ratimu 
privilegii  is  tlte  right  which  by  a  peculiar  franrhite 
anciently  granted  by  the  Crown,  by  virtae  of  its 
prerogative,  one  man  may  have  of  killing  and  takiag 
animals  /axe  natura  in  the  land  of  another ;  and,  la 
like  manner,  the  game,  when  killed,  or  taken,  by 
virtue  of  this  privilege,  becomes  the  absolute  pro- 
perty of  the  owner  of  the  franchise,  just  as  in  the 
other  case  it  becomes  the  absolute  property  of  tke 
owner  of  the  soiL  The  question  in  the  present  case 
is,  whether  game  found,  killed,  and  taken  upon  my 
land  by  a  trespasser  becomes  my  property  as  macs 
as  if  it  had  been  killed  and  taken  by  myself  or  my 
servant  by  my  authority.  Upon  principle  there 
cannot,  I  conceive,  be  much  difficulty.  If  pro- 
perty in  game  be  made  absolute  by  reduction  into 
possession,  such  reduction  must  not  be  a  wroagfnl 
act ;  for  it  would  be  unreasonable  to  hold  that  the 
act  of  the  trespasser — that  is,  of  a  wrong-doer — 
should  divest  the  owner  of  the  soil  of  his  qualified 
property  in  the  game,  and  give  the  wrong-<)oer  aa 
al>8olute  right  of  property  to  the  exclusion  <rf  the 
rightful  owner.  But  in  game,  when  killed  and 
ti&en,  there  is  absolute  property  in  some  one,  and 
therefore  the  property  in  game  found  and  taken  by 
a  trespasser  on  the  land  of  A.  must  vest  either  in 
A.  or  the  trespasser ;  and  if  it  be  unreasonable  to  hold 
that  the  property  vests  in  the  wrong-doer,  it  most 
of  necessity  be  vested  in  A.,  the  owner  of  the  scmL 
This  view  of  the  case  is  supported  by  a  series  of 
decisions.  In  the  case  of  Sutton  v.  Moodf,  1  Ld.  Baym., 
Holt,  C.  J.  deduced  several  conclusions  from  the 
Year-books  on  the  subject  of  the  pn^ierty  in 
game.  Among  them  are  the foUowingpropositaons: 
"  If  A.  starts  a  hare  on  the  ground  of  B.  and  hunts 
and  lulls  it  there,  the  property  continues  all  the 
while  in  B."  In  this  case,  thus  put,  it  most,  of 
course,  be  taken  that  A.  has  hunted  and  killed  the 
hare  without  the  leave  or  licence  of  B.,  aol  tiwre- 
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4ore  that  it  is  a  wrongful  act  by  A.,  which  enurea 
for  the  beaeflt  of  the  true  owner,  viz.,  the  owner  of 
the  soil.  Another  proposition  is,  that  if  A.  starts 
■game  in  the  forest  or  warren  of  B^  and  hunts  it 
into  the  ground  of  C,  and  there  kills  it,  the  property 
remains  all  the  while  in  B.  the  proprietor  of  the 
-chase  or  warren,  becaase  the  privilege  continues, 
and,  consequently,  B.  is  entitled  to  the  absolute 
jToperty  in  the  dead  game  so  chased  and  killed  by 
A.,  who,  from  the  statement  of  the  case,  must  be 
taken  to  have  acted  without  the  licence  of  B.,  and 
therefore  to  have  been  a  trespasser.  A  third  propo- 
-sition  is,  that  if  A.  starts  a  hare  in  the  ground  of 
B,  who  is  entitled  ratiom  soli  only — for  that  is 
jplainly  implied— and  bunts  it  into  the  ground  of  C, 
juid  there  kills  it,  the  property  is  in  the  hunter,  for 
it  cannot  be  in  A^  who  is  entitled  ratUme  loU  only, 
«nd  not  ralione  pnvitegii,  for  the  hare  is  not  killed 
upon  his  land,  and  it  cannot  be  in  C,  for  the  game 
was  not  originally  found  in  his  possession,  but  was 
driven  upon  his  ground  by  the  chase  and  pursuit 
-of  the  hunter.  These  propositions  appear  to  me  to 
prove  clearly  that  gama  found  and  killed  by  a  tres- 
passes under  such  circumstances  as  that  it  would  be 
the  absolute  property  of  the  owner  of  the  soil  or  of 
the  ownex  of  the  right  of  free  warren  if  it  had  been 
found  and  killed  by  such  owner  instead  of  by  the 
trespasser,  does  in  law  become  the  absolute  property 
-of  the  proprietor  of  the  soil  or  privilege  immediately 
on  its  being  so  caught  and  killed  by  the  trespasser. 
The  law  so  laid  down  in  Sutton  v.  Mood>/  is  con- 
sistent with  several  cases  decided  subsequently  to 
tte  Tear-books,  of  which  I  will  mention  one, 
■Coim's  case,  Godb.  122;  and  it  has  been  recog- 
nised and  acted  upon  in  several  subsequent  deci- 
sions. Of  these  I  may  mention  Chunhieard  v.  Studdy 
<14  East,  249),  GitiJiam  v.  E'cart  (1  H.  A  N.  7 ; 
H.  L.  C.  S31),  and  Earl  of  Lonsdale  v.  Rigg,  in  the 
Court  of  Q.  B.  and  Ex.  Ch.,  on  which  so  much  reliance 
was  placed  by  the  Ck>urts  of  Q.  B.  and  Ex.  Ch.  in 
their  decision  of  the  present  case.  With  respect  to 
^his  case  of  Lonsdak  v.  Bigg,  I  entirely  concur  in  the 
observations  of  Blackburn,  J.,  and  consider  the  case 
4M  a  conclusive  authority  upon  the  point  before  us, 
which  it  is  not  desirable  to  qnestion  or  disturb. 
Ihe  case,  when  condensed,  amounts  to  this,  that 
gronse  were  shot  and  taken  away  by  a  trespasser 
upon  and  from  the  land  of  the  pit,  who  brought 
trover  for  the  dead  grouse,  and  it  was  clearly  held 
by  the  judges  of  the  Court  of  Ex.,  and  afterwards 
by  all  the  judges  in  the  Court  of  Error,  that  the 
grouse,  as  soon  as  they  were  killed  and  fell  upon 
the  land  of  the  pit.,  became  and  were  his  absolute 
property  in  respect  of  his  ownership  of  the  soil. 
This  conclusion  would  not  be  affected,  even  though 
it  be  true  that  an  indictment  at  common  law  will 
aot  lie  against  the  trespasser  for  killing  and  carry- 
ing sway  of  game  if  it  be  one  continuous  act,  inas- 
much as  the  ownership  of  the  game  is  considered  as 
incident  to  the  property  in  the  lanH ;  but  this  con- 
sequence is  the  result  of  a  peculiarity  in  the  law  of 
laKeny,  which  holds  that  the  act  of  severing  and 
taking  away  things  attached  to  the  freehold  is  not 
«  felonious  taking,  a  result  which  does  not  affeci 
the  existence  of  the  right  of  property.  I  am,  there- 
fore, of  opinion  that  the  learned  counsel  for  the 
defts.  on  the  trial  at  Nisi  Prius  were  right  in  re- 
•quiring  the  evidence  to  be  admitted  wUch  they 
woposed  to  ^ve,  in  order  to  prove  that  the  property 
in  the  rabbits  was  in  Lord  Exeter,  and  that  the 
learned  judge  was  wrong  in  his  direction  to  the  jury 
that  such  evidence  was  immaterial,  and  ought  not, 
therefore,  to  be  admitted.  I-  am,  therefore,  of 
<^nnion  that  the  order  for  making  the  rule  niii  for  a 
new  trial  absolute  was  right,  and  that  the  present 
Appeal  ought  to  be  dismissed  with  costs. 

Lord  Cbajtwobth.— My  Lords,  I  think  it  is  safe 


and  just  to  adhere  to  the  law  as  laid  down  by  Lord 
Holt  He  had  evidently  considered  the  subject 
carefully,  and  according  to  his  view  of  the  law  the 
rabbits  killed  by  a  trespasser  on  the  lands  of  Lord 
£bceter  certainly  belonged  t<i  his  Lordship.  Lord 
Holt's  opinion  was  followed  in  Churchward  y.  Studdy, 
14  East,  250.  There  the  hunter  (who  was  a  poacher) 
was  eventually  held  to  be  entitled  to  the  hare,  but 
that  was  because  he  started  it  on  the  land  of  a  third 
person  and  followed  it  on  to  the  ground  of  the  deft, 
and  there  caught  and  killed  it  It  was  in  strict 
conformity  with  Lord  Holt's  view  of  the  law  to  hold 
that  in  these  ciroumstances  the  hare  belonged  to  the 
poacher.  The  rule  nisi  was  granted  by  the  Court  of 
K.  B.  on  the  supposition  that  the  hare  had  been 
caught  on  the  land  of  the  deft,  by  his  servant  acting 
as  bis  agent,  in  which  case  the  Court  clearly  thought 
it  would  have  been  the  property  of  the  deft.,  whereas 
in  fact  the  deft's  servant  was  assisting  the  hunter 
and  his  dogs.  This  case  was  followed  by  that  of 
Lord  Lonsdak  v.  Rigg,  11  Ex.  6C9,  afterwards 
affirmed  in  the  Ex.  Ch.,  where  the  subject  was 
carefully  considered.  It  was  there  decided  that 
grouse  killed  by  a  poacher  belong  to  the  owner 
of  the  soil  on  which  they  are  killed,  strictly  follow- 
ing Lord  Holt's  doctrine.  There  was  not  a  formal 
plea  in  that  case  traversing  the  property  in  the 
birds ;  but  it  was  agreed  to  waive  that  objection  in 
point  of  form,  and  to  dispose  of  the  case  as  if  such 
an  issue  had  been  expressly  raised.  It  was  argued 
before  this  House  that  if  game  killed  by  a  poacher  is 
the  property  of  the  owner  of  the  soil,  then  every 
poacher  is  guilty  of  larceny.  But  this  is  a  fallacy. 
Wild  animals  whilst  they  are  living  are  not  Ms 
personal  chattels,  so  as  to  be  the  subject  of  larceny. 
They  partake,  while  living,  of  the  quality  of  the 
soil,  and  are,  like  growing  fruit,  considered  as  part 
of  the  realty.  If  a  man  enters  my  orehard  and  fills 
a  wheelbarrow  with  apples  which  he  gathers  from 
my  trees,  he  is  not  guilty  of  larceny,  though  he  has 
certainly  possessed  himself  of  my  property,  and  the 
same  pnnciple  is  applicable  to  wUd  animals.  It  was 
further  said  that  the  late  Game  Act,  which  autho- 
rised the  stopping  of  a  poacher  having  game  in  his 
possesbion,  and  the  selling  of  the  game  for  the  benefit 
of  the  parish,  shows  that  the  Legislature  could  not 
have  understood  the  gome  to  be  the  property  of  the 
person  on  whose  land  it  was  killed,  for  in  that  case 
It  was  said  it  would  have  been  an  unjust  appro- 
priation of  the  property  of  another.  But  this 
arrangement  was  probably  made  because  it  might 
often  be  impossible  to  know  on  whose  land  every 
particular  h^d  of  game  had  been  killed,  and  was 
considered  to  be  on  the  whole  an  arrangement  bene- 
ficial to  the  landowner.  On  the  whole  I  see  no 
reason  for  disturbing  the  decision  of  the  court 
below,  and  think  that  there  ought  to  be  a  new 
trial. 

Lord  Cbeuisfokd. — Hy  Lords,  the  question  (o 
be  determined  on  this  appeal  is,  whether  anim^ 
force  naturae,  killed  or  reduced  into  possession  by  a 
trespasser  on  the  land  of  another,  become  the  pro- 
perty of  the  owner  of  the  land.  The  case  was  very 
learnedly  argued  on  both  sides,  and  all  the  authori- 
ties with  respect  to  property  in  wild  animals,  either 
in  a  state  of  nature  or  reclaimed,  were  fully  ex- 
amined, and  both  the  civil  and  the  common  law  were 
referred  to  for  doctrine  on  the  subject.  By  thb  civil 
law  the  person  who  took  or  reduced  into  possession 
any  animal  yene  na<unz,  although  he  might  be  a  tres- 
passer, in  so  doing  acquired  the  property  in  it.  This 
appears  from  the  following  passage  in  the  Institutes, 
cited  in  the  argument:  "Ferss  igitur  bestie  et 
volucres  et  pisces,  id  est  omnia  animalia  qiue  man  et 
terrft  nascuntur  simul  atque  ab  aliquo  captafuerint, 
jure  gentium  statim  illius  esse  incipiunt  quod  enim 
ante  nulUus  est  id  natural!  ratione  occupanti  con- 
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ceilitur,  nee  interest  feras  bestios  et  volucres  utrum 
in  liuo  fundo  quiaque  capiat  an  in  alieno."  If  the 
same  rule  prevails  in  onr  law,  then  the  rabbits  in 
question  were  not  the  property  of  Lord  Exeter,  but 
of  the  poacher  who  took  and  killed  them  upon  his 
luiul.  This  doctrine,  however,  as  to  the  right 
of  property  in  wild  animals  captured  seems  never 
ti>  hare  prevailed  in  our  law  to  its  full  extent. 
With  respect  to  animnU  in  a  wild  and  unreclaimed 
state  there  seems  to  be  no  difference  between  the 
Boman  and  the  common  law.  A  distinction  was 
sug'i^csted  in  argument  between  wild  animals,  which 
are  unprofitable  and  regarded  as  vermin,  and  those 
which  are  fit  for  food,  and  therefore  profitable ;  and 
it  was  said  of  the  latter,  that  by  the  law  of  England 
there  is  always  a  property  in  game,  whether  alive 
or  dead,  in  somebody.  But  this  is  not  recon- 
cileable  with  the  authorities.  In  the  case  of  The 
Su-aia,  7  Co.  Kep.,  Lord  Coke  says:  "A  man  had 
not  absolute  property  in  anything  which  is  /era 
natuns.  Property  qualified  and  possessory  a  man  may- 
have  in  those  which  are  Jens  naturce  ;  and  to  such 
property  a  man  may  attain  in  two  ways,  by  industry, 
or  ratione  impotentia  et  loci.  But  when  a  man  hath 
savage  beasts  ratione  privilegii,  as  by  reason  of  a 
park,  warren,  &c.,  he  hath  not  any  property  in  the 
deer,  orconeys,OTpheasants,orpartridge8;  and  there- 
fore in  an  action  tpiare  parcum,  warremmm,  ^.,  /regit 
et  intravit  et  tres  damns,  lepore*,  eunieulot,  phasianoi, 
perJices  cepit  et  anportavit,  he  shall  not  say  "  suos," 
for  he  haui  no  property  in  them ;  but  they  do  be- 
long to  him  ratione  privilegii,  for  bis  game  and 
pleasure,  so  long  as  they  remain  on  the  privileged 
place."  A  /ortiori,  therefore,  where  a  person 
is  merely  the  owner  of  land,  without  any 
other  privilege  attached  to  it  than  that  which 
the  ownership  confers,  he  can  have  no  property 
in  the  wild  animals  upon  the  land  so  long  as 
they  are  in  •  state  of  nature  and  unreclaimed. 
Indeed,  this  notion  of  the  existence  of  property  in 
wild  animals  is  inconsistent  with  the  whole  current  of 
the  authorities  from  the  Year-books  downwards, 
which  almost  invariably  show  that  no  action  lies 
merely  for  taking  away  hares,  coneys,  pheasants, 
and  partridges,  and  that  where  the  taUng  animals 
of  this  description  is  stated  in  the  writ  in  addition 
to  the  trespass  upon  the  land,  the  pit.  shall  not  say 
"  kportt,  ^.,  moi."  With  respect  to  wild  and  un- 
restrained animals,  therefore,  there  can  be  no 
doubt  no  property  exists  in  them  so  long  as  they 
remain  in  the  state  of  nature.  It  is  also  equally 
certain  that  when  killed  or  reclaimed  by  the  owner 
of  the  land  on  which  they  are  found,  or  by  his 
authority,  they  hecome  at  once  his  property, 
absolutely  when  they  are  killed,  and  in  a  qualified 
manner  when  they  are  reclaimed.  So  far  everything 
is  clear,  and  the  only  difficnlty  which  arises  upon 
the  subject  of  property  in  wild  animals  is  Uiat 
which  the  present  case  presents.  As  animals  /erce 
tuUura  when  killed  or  reduced  into  possession  by 
the  owner  of  land  where  they  are  found,  or  by  his 
authority,  become  instantly  his  property,  does 
the  unauthorised  act  of  a  trespasser  by  the 
very  act  ot  killing  them  convert  them  at  once 
to  the  use  of  the  owner  of  the  land?  To  this 
question  Lord  Holt,  according  to  the  case  which  he 
puts  of  Smton  V.  Moody,  would  have  given  a  distinct 
answer,  that  provided  the'  game  was  both  started 
and  killed  on  the  ground  of  the  same  owner,  the 
property  would  be  in  him.  I  think  Lord  Holt  must 
have  been  of  opinion  that  as  long  as  the  game  con- 
tinued upon  the  land  there  was  a  species  of  property, 
or  rather,  perhaps,  a  right  to  take  it,  existing  in  the 
owner  of  the  land  which  was  auflicient  to  make  it  his, 
this  instant  when  by  being  killed  or  taken  it  became 
the  subject  of  property.  But  I  cannot  so  easily 
discover  the  principle  upon  which  he  proceeded 
when  he  said  that,  "If  A.  starts  a  hare  in  the 


ground  of  B.,  and  hunts  it  into  the  ground  of  C. 
and  kills  it  there,  the  property  is  in  A.  the  hunter, 
but  A.  is  liable  to  an  action  of  trespass  for  hunting 
in  the  grounds  as  well  of  B.  as  of  C."  I  have  some 
difficulty  in  understanding  why  the  wrong-doer  is  to 
acquire  a  property  in  the  game  under  the  circum- 
stances here  supposed.  If  the  animal  had  left  the 
land  of  B.  and  passed  into  the  land  of  C.  of  its  own 
will,  and  had  been,  immediately  it  crossed  the 
boundary,  killed  by  C,  it  would  unqnestionaUy 
have  been  his  property.  Why  then  should  not  tl]« 
act  of  a  trespasser  to  which  C.  was  no  party  have 
the  same  effect  as  to  his  right  to  the  animal  as  if  it 
had  voluntarily  quitted  the  neighbouring  land  ?  And 
why  not  only  should  B.  lose  his  right  to  thegame,aDd 
0.  acquire  none,  but  thg  property,  b^  this  accident 
of  the  place  where  it  happened  to  be  killed,  be  trans- 
ferred to  the  treajMsser  ?  It  would  appear  to  me  to 
be  more  in  accordance  with  principle  to  hold  that 
the  trespasser,  having  deprived  the  owner  of  the 
land  where  the  game  was  started  of  his  right  to 
clum  the  property  by  unlawfully  killing  it  on  the 
land  of  another,  to  which  he  had  driven  it,  coo 
verted  it  into  a  subject  of  property  for  that  owner 
and  not  for  himself.  But  the  first  proposition  stated 
by  Lord  Holt  with  respect  to  game  started  and 
killed  on  the  land  of  the  same  owner  is  free  from 
all  difficulty,  and  is  sufficient  to  dispose  of  the- 
present  question.  The  case  of  Svttom  v.  Moodg  has 
always  been  regarded  as  an  authority  upon  this 
point,  and,  as  far  as  I  can  ascertain,  has  never  been 
questioned.  It  was  recognised  in  Chaxikward  v. 
Studdy,  14  East,  249;  in  Graham  v.  Eycart,  11  Ex. 
846;  by  Martin,  B.,  in  Bigg  v.  Lard  LaniA, 
1 1  Ex.  671.  And  in  this  last  case,  when  bef<8e  the 
Court  of  Error  (1  H.  4  N.),  Coleridge,  J.  said, 
"The  grouse  shot  on  the  land  of  the  pit."  (>.«., 
shot  bv  the  deft,  a  WTong-doer>  "  belonged  to  him, 
according  to  aU  the  authorities."  It  certainly  would 
not  be  right  to  disturb  a  princiide  of  law  so  long- 
established,  unless  it  could  be  clearly  diown  to 
be  erroneous.  And  it  appears  to  me  not  only  to 
be  well  founded,  but  that  very  strange  conse- 
quences "would  follow  from  adopting  the  view 
contended  for  by  the  app.  If  he  is  right  in 
saying  that  the  owner  of  the  land  has  n> 
propeny  in  game  unless  it  is  killed  by  him 
or  by  his  authority,  it  will  necessarily  fWlow  tliat  a 
poacher  reducing  the  game  into  possession,  and 
thereby  as  possessor,  though  a  wrong-doer,  having  • 
right  to  it  against  all  the  world  but  the  tme  owner, 
there  being  no  owner  to  challenge  his  poaaeeiita, 
might  maintain  aft  action  against  the  ewner  (^  the 
land  for  taking  the  game  from  him,  even  upon  tlte 
land  itself  where  it  was  killed.  It  is  mooi  m<ne 
reasonable  to  hold  that  the  trespasser  having  no 
right  at  all  to  kill  the  game,  he  can  give  himself  do 
property  in  it  by  his  wrongful  act;  and  that  as 
game'  killed  or  reduced  into  possession  is  the  subject 
of  property,  and  must  belong  to  somebody,  thtre 
can  be  no  other  owner  of  it,  under  these  cimmi- 
stances,  but  the  person  on  whose  ground  it  is  takes 
or  killed.  This  view  of  the  case  will  reader  the 
distinction  suggested  in  the  course  of  the  nrgnmeBt 
between  killing  and  carrying  away  the  rabbits  as 
parts  of  one  and  the  same  continuous  act,  and  kill- 
ing them  and  leaving  them  upon  the  land,  and 
coming  back  for  them,  wholly  immateriaL  For  die 
act  of  killing  being  at  once  that  which  made  the 
rabbits  the  subject  of  property  and  reduced  them 
into  possession,  whether  they  were  for  an  instant  or 
for  hours  upon  the  land,  they  equally  bd<»iged  to 
the  owner  of  the  land.  For  Uiese  reasons  I  think 
that  the  judgment  of  the  Court  of  Ex.  Oh.  af&ming 
the  judgment  of  the  Court  of  C.  F.  was  right,  and 
ought  to  be  affirmed. 

Jnigtmut  affrmei. 
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H.  OF  li.]   Jones  v.  Mkebet  Docks  and  Harboub  Boahs.  Mkrset  Boabd  ».  Cambbow.   [H.  o»  L. 


Thursday,  June  22,  1863. 

JoHES  V.  Mebset  Docks  and  Harboub  Boabd. 

Mebset  Board  v.  Camebok. 

J'oor-rate — Meaning  of  beneficial  occitpation — Public 
statutory  trustees — Charity  trustees — Crown  and  ser- 
vants of  Croien — Exemption  from  rateability. 

A.  beneficial  occupation  sufficient  to  render  the  occtg>ier 
liabie  to  poor-rate  mams  an  occupation  of  property 
that  yields,  or  is  capable  of  yielding,  a  net  annual  value 
above  the  average  annual  cost  of  repairs,  insurance  and 
other  expenses  necessary  to  maintain  the  property  in  a 
state  to  conunand  such  rent.  The  property  need  not  be 
beneficial  to  the  occupier,  provided  it  is  beneficial 
to  some  one.  77ie  Crown  (occupying  by  itself  or 
its  immediate  servants'),  not  being  named  in  the 
Poor-hato  Acts,  is  alone  exempt,  but  mere  trustees 
ofcharitcAk  or  public  funds,  though  bovrnd  to  apply  the 
proceeds  to  certain  specific  purposes,  are  not  exempt 
though  having  no  personal  interest. 

Bence,  when  valuable  property  capable  of  yielding  a  net 
rent  above  what  is  required  for  its  maintenance  is 
sought  to  be  exempted  on  the  ground  that  it  is  occupied 
by  bare  trustees  for  public  purposes,  the  public  purposes 
must  be  such  as  are  required  and  created  by  the  govern- 
ment of  the  country,  and  are  therefore  to  be  deemed 
part  of  the  use  and  service  of  the  Crown. 

There  is  nothing  in  the  words  or  in  the  ^irit  of  the  Act 
of  Elizabeth  exempting  from  liability  the  occupier  of 
valuable  pn^>erty  manly  because  the  profits  of  the 
occi^Mtion  are  not  to  be  enjoi/ed  by  him  or  by  any  one 
in  whose  behalf  he  is  occupying,  but  are  to  be  devoted 
to  the  benefit  of  thepaUic. 

The  courts  in  tie  time  of  Lord  Kenyan,  i/*  not  in  that  of 
Lord  Mansfield,  and  subsequently  m  the  time  of 
Lord  EUenborough  and  Tenterden,  made  the  mistake  of 
confounding  occupation  for  what  are  called  public 
purposes  with  occupation  by  the  Crown,  but  those 
decisions  are  henceforth  overruled. 

Joinss  V.  Mbbsbt  Boabd. 

Error  on  a  special  case. 

The  action  was  leplerin  brought  by  the  Mersey 
Doclcs  and  Harbour  Board  against  William  Jones, 
and  others,  tlie  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  Liverpool,  for  the  taking  and 
detaining  of  certain  goods  and  chattels  of  the  pits. 

The  Mersey  Board  was  assessed  to  the  poor  by  a  rate 
made  on  the  2nd  June  1868  in  a  sum  of  20,580/.  18s.  M. 
iu  respect  of  the  annual  value  of  the  dock  estates. 
There  was  no  appeal  against  the  rate,  and  the  dis- 
tress was  levied  for  nonpayment  of  the  rate.  The 
pits,  entered  into  the  nsual  replevin  bond,  and  Uien 
brought  the  present  action. 

The  dock  estates  were  originally  vested  in  the 
mayor,  aldermen,  and  common  council  of  the 
borough  of  Liverpool  as  trustees  of  the  docks  and 
harbour  by  several  Acta  of  Parliament.  The  cor- 
poration had  voluntarily  granted  part  of  the  estates 
to  the  trustees.  The  statutes  from  the  time  of 
Queen  Anne  were  twenty-two  in  number.  Before 
1^  construction  of  the  docks  part  of  the  land  was 
shore,  but  the  greater  part  consisted  of  lands  and 
buildings  then  in  the  occupation  of  individuals,  and 
assessable  to  the  poor-rate. 

The  statutes  describe  the  estate  of  the  docks  as  a 
public  trust.  The  board  was  bound  by  statute  to 
apply  the  moneys  received  by  them  in  defraying 
conservancy  and  pilotage  expenditure,  and  save  as 
the  statutes  provided,  no  moneys  receivable  by  the 
board  were  to  be  applied  to  any  purpose,  unless  the 
same  conduced  to  the  safety  or  convenience  of  ships 
frequenting  the  port  of  Liverpool,  for  facilitating 
the  shipping  or  unshipping  of  goods,  or  in  discharg- 


ing debts  contracted  for  such  purposes.  The  board 
managed  the  whole  estates  by  means  of  its  servants. 
The  dock  duties  were  to  be  applied  to  building 
and  repairing  and  maintaining  the  docks  and  paying 
off  debts,  and  when  all  debts  were  paid  the  rates 
were  to  be  reduced  as  far  as  could  then  be  done. 

The  board  was  bound  to  apply  its  funds  as  the- 
statutes  directed,  and  no  member  of  the  board 
derived  any  private  advantage  or  emolument  from 
the  execution  of  the  trusts. 

All  the  dock  sheds,  &c.,  were  used  solely  for  th& 
purposes  of  the  dock  business. 

By  the  4  Vict.  c.  30,  s.  52,  the  trustees  were  em- 
powered to  build  certain  new  warehouses,  and  by  a 
section  of  that  Act  these  were  expressly  made 
subject  to  the  parochial  and  other  rates. 

But  as  to  other  property  the  statutes  were  silent. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  Mersey  Board  was  rateable  to  the  poor 
in  respect  of  its  property  generally. 

The  Court  of  C.  ¥.  held  that  the  board  was  not 
rateable.  That  decision  was  affirmed  by  th» 
Ex.  Ch. 

Mersbt  Boabd  v.  Cameron. 

In  this  case  the  action  was  also  replevin,  by 
Cameron  and  others,  overseers  of  the  township  of 
Birkenhead.  The  Mersey  Board  now  represented 
the  original  Birkenhead  Dock  Commissioners  and 
the  Birkenhead  Dock  Company,  which  two  bodiea 
transferred  their  powers  and  estate  to  the  Liverpool 
Corporation  j  but  in  1857  an  Act  consolidated  the 
dock  estates  on  both  sides  of  the  Mersey  in  on» 
body,  called  the  Mersey  Docks  and  Harbour  Board. 
Previously  to  the  consolidation  the  docks  on  the 
Birkenhead  side  of  the  river  were  rated  to  the  poor. 

The  questions  for  the  opinion  of  the  court  were^ 
whether  the  Mersey  Board  was  now  rateable  in 
respect  of  these  Birkenhead  Docks. 

The  Court  of  C.  P.  gave  judgment  for  the  defts.^ 
holding  the  Mersey  Board  rateable  in  respect  of  the 
Birkenhead  Docks ;  and  the  Ex.  Ch.  affirmed  this 
judgment. 

The  point  involved  was  substantially  the  same  a* 
that  in  Mersey  Board  v.  Jones. 

The  following  learned  Judges  attended  the  argu- 
ment to  assist  the  House :  Pollock,  C.B.,  Williams, 
Byles,  Blackburn  and  Mellor,  JJ.,  and  Pigott,  B. 

SirF.  Kelly,  Q.C.  and  Quatn  (with  them  Parkxr),  tot 
the  apps.,  the  Mersey  Board,  contended  that  the  point 
was  res  judicata,  that  the  Mersey  Board  was  not 
rateable  in  respect  of  the  Liverpool  Docks,  it  being 
so  decided  in  A  v.  Liverpool,  7  B.  &  C.  61,  and  that 
the  law  exempting  public  statutory  trustees  from 
rateability  where  the  statutes  made  it  obligatory  on 
the  trustees  to  apply  the  funds  to  specific  purposes, 
and  no  power  was  given  to  apply  the  funds  toward* 
payment  of  poor-rates,  had  often  been  acted  on  and 
cannot  now  be  overturned. 

Sovin,  Q.  C,  HeOiA,  Q.  C.  and  C.  Button  for  th* 
overseers. 

The  following  cases  were  referred  to  and  com 
mented  upon : 

R  V.  St.  LuJbes,  2  Burr.  1058; 

R  V.  Commssioners  of  SiJier's  Load  Shice,  4  T.  R. 

780; 
Ry.St  Bartholomew,  4  Burr.  2485; 
R  V.  Mmor  of  London,  4  T.  B.  21 ; 
R  V.  Woodward,  5  T.  R  79  ; 
R  V.  Liverpool,  7  B.  &  0.  61 ; 
R  V.  Trustees  of  Weaver  Naviaation,  7  B.  *  0. 70 ; 
Governors  of  Bristol  Poor  v.  Waite,  6  A.  *  E.  1  j 
R  V.  JUavor  of  Liverpool,  9  A.  &  E.  435 ; 
R  V.  Guardians  of  WaUin^ord,  10  A.  4  E.  269 ; 
R  V.  Exminster,  12  A.  &  E.  2 ; 
■   Tune  Commssioneri  v.  Clinton,  1  K  4  B-  "16 ; 
R  V.  Badcock,  6  (J.  B.  787  ; 
it  T.  «.  Geoi^  SoBrtisar*,  10  Q.  B.  867; 
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A  T.  Longwood,  18  Q.  B.  116 ; 

R.  V.  IlttiTogate  Commiuumert,  IS  Q.  B.  1012 ; 

Ovtneen  of  BirkaJiead  y.    7>iu<«t  o/"  Birtenitad, 
2  £.  &  B.  148 ; 

Creow  T.  Saul,  2  Q.  B.  88  o  ; 

A  T.  a^in  HUiionani  Sodety,  10  Q,  B.  884; 

A  T.  PoMonbg,  S  Q.  B.  14; 

/«r(2  ilmAertt  t.  Lord  Somtrt,  2  T.  B.  872 ; 

JSmUA  r.  BtrnunoAom,  7  E.  &  B.  488 ; 

A  T.  Stewart,  8  E.  &  B.  860; 

Jueticei  of  LanoaMre  v.  Shd/ord,  i  Q.  B. i  E.280; 

Uodgton  y.  Local  Board  of  Cariuh,  6 B.  &B.280; 

A  V.  Manchesttr,  8  B.  ft  B.  886 ; 

A  v.Skaierd,  1Q.B.170; 

R  V.  StapletOH,  83  L.  1.17,  k.C. ;  9  L.  T.  Bep.  K.  & 
322. 
At  the  coDcliuion  of  tho  argomentB  the  Hooae 
l^t  the  following  qaeationa  to  the  learned  judges : 

First,  Are  the  Mersey  Docks  and  Uarboor  Board 
•*'  oocapiers  "  of  the  docks  vested  in  them  within  the 
true  meaning  of  the  word  "oocajder,"  in  the  stat. 
48Eliz.? 

Secondly,  If  they  are  occupiers  within  the  statute 
«rethey  exempted  from  liability  to  be  rated  for 
relief  of  the  poor  by  the  operation  or  effect  of  the 
■atets.  4  Vict  c  30,  9  &  10  Vict  c  119,  11  Vict.  c. 
10,  18  &  19  Vict  c  174,  and  21  &  22  Vict  92,  or 
«ny  of  them,  or  by  reason  of  the  purpose*  for 
which  they  occupy  the  same,  or  on  any  other 
ground  appearing  in  the  special  case  ? 

Thirdly,  Does  the  Act  of  20  &  21  Vict  c.  162 
^the  Act  of  1857)  impose  upon  the  board  a  liability 
to  poor-rate  in  respect  of  the  docks,  estate,  and 
property  rested  in  the  board,  or  any  and  what  part 
thereof,  by  virtue  of  the  2Gth  and  27th  sections  of 
the  last-mentioned  Act? 

Cur.  adv.  vtih. 

After  time  taken  to  consider,  the  learned  Judges 
differed  in  o^nion,  Byles,  J.  dissenting  from  the 
lest  The  o^nion  of  tne  majority  was  delivered  as 
follows  by 

Blackbobn,  J. — My  Lords,  the  opinion  which, 
with  your  Lordships'  permission,  I  am  about  to  read, 
'  contains  the  joint  answers  to  your  Lordships'  ques- 
tions of  the  Lord  Chief  Baron,  Williams  and  Mellor, 
-JJ.,  Pigott,  B.  and  myself.  To  the  first  question 
put  to  us  by  your  Lordships  in  these  causes  we 
answer,  that  in  our  opinion  the  Mersey  Docks  and 
Harbour  Board  are  occupiers  of  the  docks  in  ques- 
'tion  within  the  true  meaning  of  that  word  as  used 
in  the  Stat  43  Eliz.  c  2.  Our  reasons  fur  that 
•opinion  are  as  follows : — Stat.  48  Eliz.  c.  2,  s.  1, 
lequirea  tlie  overseers  of  every  parish  to  raise  by 
-"  tazatiott  of  every  inhabitant,  parson,  vicar,  and 
other,  and  of  evei^  occupier  of "  various  kinds  of 
leal  property,  and  inttr  aHa  of  "lands  in  the  parish, 
in  such  competent  sum  as  they  shall  think  fit,"  a 
«tock  for  setting  tiie  poor  of  the  parish  to  work,  and 
for  the  relief  the  poor  of  the  pariah.  Though  the 
words  of  this  enactment  might  seem  to  give  the 
overseers  a  discretion  to  tax  each  inhabitant  in  such 
arbitrary  sum  as  they  might  think  fit,  it  has  long  been 
eettled  that  the  taxation  of  the  different  persons 
must  be  equal  and  in  proportion  to  the  value  of 
their  respective  means.  It  would  appear,  from  the 
mssages  cited  at  your  Lordships'  bar  from  Dalton's 
Country  Justice,  that  this  was  determined  very 
shortly  after  the  statute  was  passed.  It  has  always 
been  so  held,  and  the  Legislature,  by  the  Parochial 
Assessment  Act  (6  &  7  Will.  4,  c.  96),  has  affirmed 
this  principle  by  enacting  that  no  rate  shall  be  valid 
tmless  made  "  upon  an  estimate  of  the  net  annual 
value  of  the  several  hereditaments  rated  thereunto ; 
that  is  to  say,  of  the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year,  free 
-of  all  usual  tenants'  rates  and  taxes,  and  tithe  com- 
mutation rentcharge,  if  any,  and  deducting  there- 
'        *he  probable  average  annual  cost  of  the  repairs, 


insurance,  and  otlier  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent" 
In  order,  thwef ore,  that  a  valid  rate  may  be  im- 
posed, it  is  essential  that  the  occupation  be  of  value 
beyond  what  is  required  to  maintun  the  property ; 
for  if  the  occupation  be  of  so  little  value  that  the 
hypothetical  tenant  (under  the  Parochial  Assess- 
ment Act)  would  either  give  no  rent,  or  a  rent 
which,  itfter  deducting  the  average  annual  expense 
of  the  maintenance,  would  leave  no  overplus,  Uiere 
is  nothing  to  rate.  The  question  whether  replevin 
lies  has  been  waived,  and  therefore  it  is  not  neces- 
sary further  to  consider  whether  in  such  a  case  the 
more  proper  expression  would  be  that  the  person  in 
possession  of  the  property  was  not  any  occupier  at  all 
within  the  meaning  of  the  statute  of  Elizabeth,  so 
that  the  overseers  had  no  jurisdiction  to  make  the 
rate,  and  consequently  that  the  levying  of  it  might  be 
resisted  in  replevin  of  trespass,  or  whether,  as 
seems  to  have  been  the  opinion  of  the  Court  of 
Q.  B.  in  Ootrtten  of  Birmingham  y.  Shaw,  ID  Q.  B. 
868 ;  and  Reg.  v.  BracUiaw,  29  L.  J.  176,  M.  C, 
he  is  an  occupier,  whom  as  such  the  overseers  have 
jurisdiction  to  tax,  though  on  appeal  the  rate  must 
be  reduced  to  nothing.  Bat  that  question  having 
been  waived,  this  is  now  immateriaL  Whichever  may 
be  the  true  mode  of  enunciating  the  position,  it  is 
clear  that  there  can  be  no  valid  rate  unless  the  occu- 
pation be  such  as  to  be  of  value,  and  if  the  words 
"  beneficial  occupation"  are  to  be  understood  as 
merely  sigpufying  that  the  occupation  is  of  value 
(whi<ji  is  obviously  the  sense  in  which  the  phrase  is 
used  in  many  of  the  cases  cited  at  the  bar),  it  is 
clear  that  a  beneficial  occupation  is  essential  as  the 
foundation  of  the  rate ;  but  it  is  equally  clear  that, 
if  the  phrase  be  understood  in  this  limited  sense, 
the  Mersey  Docks  and  Harbour  Board  have  a  bene- 
ficial occupation,  for  they  actually  occupy  land  as 
docks,  and  in  virtue  of  that  occupation  receive  pay- 
ments from  the  shipping  using  the  docks  ;  at  pr^ 
sent  greatly  in  excess  of  what  is  necessary  to  main- 
tain the  docks.  Hereafter  the  charges  on  shi{^iiBg 
may  be  reduced  so  as  greatly  to  diminish  ttu?  re- 
venue derived  from  this  occupation ;  pos«U/  at 
some  future  time  to  render  it  no  greater  than  the 
sum  requisite  to  maintain  the  docks ;  but  whilst  the 
dues  on  shipping  are  maintained  at  their  present 
rate,  it  is  clear  that  the  hyjiothetical  tenant  wooU 
give  for  the  occupancy  of  the  docks  as  at  piuscut 
enjoyed  by  the  Mersey  Docks  and  Harbour  Board 
a  rent  greatly  in  excess  of  what  would  be 
necessary  to  maintain  the  docks  in  a  state  to  com- 
mand that  rent  Where  there  is  an  actual  demise  fl< 
property  to  an  occupier  who  pays  rent  to  the 
owners  of  the  property,  the  tenant,  if  a  subject,  i 
rateable,  without  any  regard  to  the  purpose  to  whicA 
the  rent  is  applied.  It  is  immaterial  whether  the 
landlord  enjoys  the  rent  himself,  or  is  obliged  to 
pay  it  away  as  interest  to  mortgagees,  or  even  (as  is 
the  case  with  tenants  of  Crown  property)  pays  it 
into  the  Consolidated  Fund,  or  the  privy  purse  of 
tho  Sovereign.  The  occupier  in  each  case  is  rate- 
able. And  if  the  matter  were  now  for  the  first  time 
to  be  determined  without  reference  to  the  decisioDS, 
it  would  seem  that  where  the  owners  of  the  pro- 
perty are  themselves  in  occupation  and  rec^v«  the 
value,  the  amount  of  which  is  measured  by  the  rent 
which  the  hypothetical  tenant  would  give^  the  par- 
poses  to  whidi  that  amount  is  applied  ought  to  b« 
as  immaterial  as  if  there  had  been  a  real  demise  at 
that  rent ;  and  the  occupiers,  if  subjects,  ought  to 
be  rated,  whatever  be  the  object  for  which  tt^  pro- 
perty is  occupied,  unless  some  special  eaactmcBt 
exempted  them.  But  the  decisions  have  now  set- 
tled that  there  is  an  exemption ;  and  the  imptwtaat 
question  in  the  present  case  is,  what  is  the  nature  ot 
the  occupation  and  of  the  purposes  which  faring  the 
occujaers'  case  within  that  exemption.    And  <m  thia 

Digitized  by  VJ  ViViV  IV^ 


MAGISTBATES'  OASES. 


833 


H.  or  L.]  JoKxs  V.  Mersbt  Docks  akd  Habbodr  Boabd.  Mxrsbt  Boabd  v.  Cajobok.  [H.  of  L. 


question  the  decisions  are  to  some  extent  inconsis- 
tent, and  it  is  necessary  to  examine  them.  The 
Crown,  not  being  named  in  the  sutute  of  Eliza- 
beth, is  not  bound  hy  it ;  and  consequently  the 
oTeiseers  cannot  impose  a  rate  on  the  Soreteign  in 
respect  of  lands  occupied  by  Her  Majesty,  nor  on 
those  occupied  by  her  servants  for  Her  Majesty.  The 
exemption  depends  entirely  on  the  occupier  and  not 
on  the  title  to  the  property.  The  tenants  of  Crown 
property,  pay ing  rent  for  it,  are  rateable  like  all  other 
occupiers;  and  it  has  even  been  determined  that 
where  apartments  in  Hampton  Court,  a  Royal 
palace,  were  gratuitously  assigned  to  a  subject, 
who  occupied  them  by  the  permission  of  the  Sove- 
reign but  for  the  subject's  benefit,  the  subject  was 
rateable  in  respect  of  her  occupation  of  this  royal 
iw^ierty :  (A  t.  Lmfy  E.  Potttoubf,  8  Q.  B.  14.) 
On  the  other  hand,  where  a  lease  of  private  pro- 
perty is_  taken  in  the  name  of  a  subject,  but  the 
occupation  is  by  the  Sovereign  or  her  servants  on 
her  behalf,  the  occupation  being  that  of  Her  Ma- 
jesty, no  rate  can  be  imposed :  {Lord  Amherst  v. 
iMrdSommtrt,  2  T.  R.  872.)  So  far  the  ground  of 
exemption  is  perfectly  intelligible,  but  it  has  been 
carried  a  good  deal  further  and  applied  to  many 
cases  in  which  it  can  scarcely  be  said  that  the  Sove- 
reign or  the  servants  of  the  Sovereign  are  in  occn- 
I>ation.  A  long  series  of  cases  have  established 
that  where  property  is  occupied  for  the  purpose  of 
the  government  of  the  country,  including  under  that 
head  the  police,  and  the  administration  of  justice,  no 
one  is  rateable  in  respect  of  such  occupation.  And 
this  applies  not  only  to  property  occupied  for  such 
purposes  by  the  servants  of  the  great  departments  of 
state,  such  as  the  Post-office  (Smith  v.  BirmiHgham, 
7  Ell.  &  BL  483),  the  Horse  Guards  (Lord  Amhertt 
T.  fMrd  Sommen,  2  T.  R.  872),  or  the  Admiralty  (R. 
r.  Steicart.  8  £U.  &  Bl.  860),  in  all  which  cases  the 
occupiers  might  strictly  be  called  the  servants  of 
the  Crown ;  but  also  to  property  occupied  by  local 
police  (Justices  of  Lancashire  v.  Shelford,  Ell.  Bl. 
&  Ell.  280),  to  connty  buildings  occupied  for 
the  assizes,  and  for  the  judges'  lodgings  (Hodg- 
son  V.  Local  Board  of  Carlisk,  8  Ell.  &  BL  280), 
or  occupied  as  a  County  Court  (A  v.  ilaachester, 
3  Ell.  A,  Bl.),  or  for  a  gaol  (R  v.  Shepherd, 
I  Q.  B.)  In  these  latter  cases  it  is  difficult  to 
maintain  that  the  occupants  are,  strictly  speaking, 
servants  of  the  Sovereign,  so  as  to  make  the  occu- 
pation that  of  Her  Majesty ;  but  the  purposes  are  all 
public  purposes,  of  that  kind  which,  by  the  consti- 
tution of  this  country,  fall  within  the  province  of 
CtOTemment,  and  are  committed  to  the  Sovereign, 
•o  that  the  occupiers,  though  not  perhaps  strictly 
aen-ants  of  the  sovereign,  might  be  considered  wi 
coasiuiili  casu.  And  the  decisions  are  uniform,  and 
were  not  disputed  at  the  bar,  that  the  exemption 
applies  so  far ;  but  there  is  a  conflict  between  the 
decisions  as  to  whether  the  exemption  goes  further. 
There  are  several  cases  relating  to  charities  which 
were  mentioned  at  your  Lordship's  bar,  but  were  not 
much  i»«s8ed,  nor,  as  it  seems  to  us,  need  they  be 
be  considered  now ;  for,  whatever  may  be  the  law  as 
to  the  exemption  of  property  occupied  for  charitable 
purposes,  it  is  clear  that  the  docks  in  question  can 
come  within  no  such  exemption.  There  is,  how- 
ever, one  case  on  this  subject,  that  of  Rex  v.  St. 
Luke's,  2  Bur.  1063,  which  it  is  neceuary  to 
notice  on  account  of  the  effect  which  in  Rex  v.  Com- 
missioners of  Salter's  Load  Sluice  4  T.  R.,  was 
attributed  by  Lord  Kenyon  to  part  of  what  fell  from 
JLord  Mansfield  in  that  case.  In  Rex  v.  St.  Luke's 
the  question  before  the  court  was,  whether  Joseph 
Mansfield  was  rateable  as  occupier  of  St.  Luke's  Hos- 
pital ;  but  the  court  entered  into  the  larger  question, 
whether  there  was  any  one  who  could  \x  charged  as 
occupier,  saying  very  truly  that  unless  there  was  some 
one  who  could  be  so  charged  no  rate  could  be  im- 


posed. Lord  Mansfield  as  to  that  is  reported  t» 
have  said,  "As  to  the  lessees,  mere  nominal  trustees 
cannot  be  esteemed  occupiers  or  rated  as  such."  la 
the  subsequent  case  of  Rex  v.  St.  Bartholomew,  4 
Bur.  2435,  Lord  Mansfield  says  that  the  corporatioa 
of  London  "  are  not  de  facto  the  occupiers  of  St. 
Bartholomew's  Hospital ;  the  poor  are  the  occupiers, 
but  they  are  not  rateable."  This  may  perhaps  show 
that  Lord  Mansfield  only  meant  to  lay  down  the 
position  that  those  in  whom  the  legal  estate  is 
vested  are  not  necessarily  the  occupiers ;  which  is 
no  doubt  true.  No  one  could  contend  that  tho- 
person  in  whom  a  term  assigned  to  attend  the  in- 
heritance had  vested,  could  be  rated  as  occupier,  in 
point  of  law,  of  the  estates  de  facto  occupied  by  hi« 
cestui  que  trust.  But  if  Lord  Mansfield  meant  (as  it 
rather  seems  that  Lord  Kenyon  thought  he  did), 
that  the  persons  in  actual  valuable,  occupation  of 
property  are  not  rateable  if  they  occupy  in  a  merely 
fiduciaiy  character,  it  is  a  position  which  cannot  be 
maintained.  The  counsel  for  the  Mersey  Dock  am) 
Harbour  Bgard  at  your  Lordships'  bar  did  not 
attempt  to  maintain  any  such  general  position,  they 
limited  themselves  to  contending  that  such  was  the 
law  where  it  was  a  public  trust ;  for  which  thc^ 
cited  authorities  which  they  said  must  be  overruled 
unless  Uuit  position  was  maintained.  And  we  think 
they  were  justified  in  so  saying ;  but  we  also  think 
that  there  are  conflicting  decisions  which  must  be 
overruled  if  it  is  maintained.  The  first  cose  in 
which  the  position  was  advanced  that  trustees  occu- 
pying valuable  property,  but  prohibited  from  taking 
any  individual  benefit  from  it,  were  not  rate- 
able, seems  to  have  been  Rex  v.  Mayor  of  London, 
4  T.  R.  21.,  decided  in  1790.  There  Buller,  J., 
in  his  judgment,  says :  "  Now  it  has  been 
objected  that  they  are  not  liable  to  this  ratc^ 
because  they  hold  it  on  a  public  trust ;  but,  in 
the  first  place,  it  does  not  appear  to  be  the  case  of  a 
trust  at  all ;  and  if  it  did,  perhaps  the  consequence 
contended  for  would  not  necessarily  follow."  It 
certainly  seems  that  the  doctrine  contended  for  was 
not  at  that  time,  1790,  considered  as  established. 
Rex  V.  The  Commissioners  of  Salter's  Load  Sluice,  t 
T.  B.  736,  was  decided  in  1792.  In  the  argument 
the  clauses  of  the  Act  under  which  the  commis- 
sioners held  were  referred  to  and  argued  on  ;  but 
Lord  Kenyon's  judgment  does  not  appear  to  have 
proceeded  on  the  ground  that  their  effect  was  to 
prohibit  the  pajrroent  of  poor-rate.  He  says :  "  The 
trustees  have  a  bare  naked  trust,  not  coupled  with 
any  interest.  If  any  interest  resulted  either  to  the 
commissioners  or  to  the  owners  of  the  adjoining  land 
after  the  public  purposes  of  the  Act  were  answered, 
these  tolls  might  have  been  rated.  But  it  is  admitted 
that  all  the  money  which  is  collected  under  this  Act 
of  Parliament  must  be  expended  for  the  purposes 
of  the  Act,  and  therefore,  upon  the  ground  upoa 
which  the  court  proceeded  in  Rex  v.  St.  Luke's  Hos- 
pital, namely,  that  there  was  no  occupier,  these 
commissioners  are  not  liable  to  be  rated."  The 
counsel  for  the  parish  and  township  in  the  cases 
at  your  Lordships'  bai  did  not  attempt  to  deny  that 
this  decision  was  in  favour  of  their  opponents ; 
they  admitted(and  wc  think  quite  properly  admitted) 
that  the  decision  was  against  them,  but  they  denied 
that  it  was  law.  The  counsel  for  the  Mersey  Board 
were  fully  justified  in  relying  on  this  case,  a* 
eutitling  them  to  the  benefit  of  Lord  Kenyon's  judg- 
ment ;  but  we  think  that  when  they  proceeded  to 
argue  that  the  decision  acquired  additional  authority 
because  it  was  acquiesced  in,  they  fell  into  a  fallacy. 
When  the  Court  of  Q.  B.  has  decided  in  favour  of  a 
rate,  those  who  are  rated  may,  if  they  arc  so  advised, 
bring  replevin,  and  (subject  to  the  question  whether 
replevin  lies  in  such  case)  may  carry  the  case  up  to 
the  H.  of  L. ;  and,  therefore,  where  a  decision  in 
favour  of  a  rate  is  not  disputed  further,  it  may  pro- 
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perly  be  aaid  to  be  acquiesced  in.  But  when  the 
Court  of  Q.  B.  has  decided  agunst  a  rate  and 
quashed  it,  there  is  no  way  whatever  in  which  the 
jtarish  officers  can  raise  the  question  agun;  and 
acquiescence  in  a  decision  cannot  add  any  weight  to 
it,  when  there  is  no  possible  way  of  disputing  it. 
^e  next  cases  to  be  found  in  the  reports  in  which 
any  similar  point  arose  were  those  of  Rex  t.  Liver- 
jMoljT  B.  &C.  61,  and  Hex  y.  Weaver  Navigattoa, 
7  B.  &  C.  70,  in  1827.  It  appears  from  the  papers 
in  the  appendix  to  tliis  special  case  (Appendix,  p.  38) 
that  in  1806  the  Liverjiool  sessions  made  an  order 
-excluding  the  Liverpool  docks  from  a  rate  for  the 
relief  of  the  poor  of  the  parish  of  Liverpool,  subject 
to  a  case  intended  to  obtain  the  opinion  of  the  K.  B. 
on  the  question  whether  the  Corporation  of  Liver- 
pool were  rateable  as  occupiers  of  the  docks ;  and 
that  in  1808  the  order  of  sessions  was  confirmed,  but 
under  what  circumstances  docs  not  appear.  The 
late  Lord  Abinger  was  counsel  for  the  parish,  both 
intiiat  case  and  in  the  case  of  1827 ;  and  the  attorneys 
-of  the  Corporation  of  Liverpool  in  1827  could  not  be 
ignorant  of  the  ciicimistances  attending  the  con- 
flrmation  of  the  order  of  sessions  in  1806.  Yet  on 
the  argument  in  the  case  reported  in  7  B.  &  C. 
neither  side  alludes  to  what,  if  a  decision  at  all, 
must  have  been  precisely  in  point.  It  seema,  tiiere- 
f  ore,  probable  that,  though  tiie  rule  confirming  the 
■order  in  1808  is  not  drawn  up  as  by  consent,  the 
former  case  was  compromised,  and  that  there  was  no 
decision  of  the  court  in  1808.  However  this  may 
be,  there  can  be  no  doubt  that  the  Court  of  K.  B.  in 
1827  acted  upon  the  authority  of  Rex  v.  Salter's 
Load  Sluice,  4  T.  U.  730 ;  Lord  Tenteiden  saying,  in 
Rex  V.  Liverpool,  "  Here  the  trustees  were  not 
occupiers  in  the  ordinary  "  sense  of  the  word,  and 
no  profit  was  received  for  the  use  of  any  person ;" 
And  Bayley,  J.  saying,  "The  principle  of  this 
decision  is  ap^cable  to  the  case  of  Rex  t.  Tnisteet 
of  the  River  Weaver  Navigation.  There  the  surplus 
tolls  remaining  over  and  above  the  expenses  of  sup- 
porting the  navigation  were  to  be  applied  to  the 
repairing  and  maintaining  of  bridges  and  highways. 
Those  were  public  purposes ;  and  as  no  part  of  the 
moneys  received  could  be  applied  to  private  pur- 
poses, those  moneys  were  not  rateable  in  the  hands 
-of  the  trustees."  There  is  no  dispute  that  those 
two  decisions,  if  they  are  to  be  followed,  are  decisive 
in  favour  of  the  Mersey  Docks  and  Harbour  Board, 
at  least  in  the  first  of  the  cases  at  your  Lordships' 
bar,  and  reduce  the  case  of  the  overseers  of  Birken- 
head to  tbatj>oint  mentioned  in  your  Lordshipe'  third 
-question.  Thenextcasetowtiichitisnecessary tocall 
attention  is  that  of  the  Governors  of  the  Bristol  Poor 
y.  Waite,  6  A.  &  £.  1,  decided  in  183G.  In  that  case  the 
i;ovemors  of  the  Bristol  poor  had  taken  property 
for  the  purpose  of  putting  out  their  poor  there.  A 
rate  had  been  imposed  on  them  in  respect  of  this 
occupation  and  was  levied  by  distress.  The 
governors  of  the  Bristol  poor  brought  replevin  for 
the  puipose  of  questioning  the  validity  of  this  rate. 
In  the  judgment  of  the  court  the  point  raised  is  said 
to  be  "  whether  the  pits,  were  such  occupiers  of  the 
property  as  to  be  rateable  to  the  poor."  And  the 
decision  was  that  they  were.  The  judges  who 
decided  this  case  probably  did  not  suppose  that  they 
were  deciding  anything  inconsistent  with  the  deci- 
«ions  in  Rex  v.  Salter's  Load  Sluice,  and  Rex  v.  Liver- 
J>ot^,  and  Rex  v..  Trustees -of  the  Weaver  Navigation, 
which  appear  not  to  have  been  cited  on  the  argu- 
ment or  brought  to  their  notice.  But  wc  do  not  see 
how  the  cases  can  stand  together.  The  governors 
of  the  poor  of  Bristol  were  as  much  hue  naked 
toostees  having  no  personal  interest  in  the  occupa- 
tion of  this  property  as  the  commissioners  of  Salter's 
Iioad  Sluice,  and  if  the  one  set  of  trustees  were  on 
that  ground  not  occupiers,  we  do  not  see  how  the 
ethers  coidd  be  occupiers ;  and  if  the  application  of 


the  surplus  funds  of  the  Wearer  navigation  to  the 
bridges  and  highways  of  Cheshire,  so  as  to  be  in 
relirf  of  the  county  rate,  was  a  public  purpose  ren- 
dering the  trustees  of  that  navigation  not  rateble,  it 
is  difficult  to  see  why  the  application  of  whatever 
value  was  derived  from  the  lands  occupied  by  vbe 
governors  of  the  Bristol  poor  to  the  maintenance  of 
the  poor  of  Bristol,  and  so  in  relief  of  the  poor-rate 
of  the  city  of  Bristol,  was  not  a  public  purxiose  also. 
We  think  that  in  tliis  case  the  Court  of  K.  B., 
probably  without  being  aware  of  it,  came  to  a 
decision  inconsistent  with,  and  therefore  shaking 
the  authority  of,  Rex  v.  Sailer's  Load  Sluice,  Bex  v. 
Liverpool,  and  Rex  v.  Weaver  Navigation.  The  de- 
cision in  The  Governors  of  Bristol  Poor  v.  Waite  has 
been  repeatedly  acted  upon,  and  never  qaestioned 
that  we  know  of.  As  the  decisions  in  this  case  and 
those  which  followed  it  were  decisions  in  favour  of 
the  rate,  and  consequently  might  hare  been 
questioned  in  replevin,  the  acquiescence  in  them 
does  add  something  to  their  authority.  Tlie  Muni- 
cipal Corporation  Act  (6  &  C  Will.  4,  c  Tt'.)  re- 
stricted the  power  of  the  municipal  corporatinn 
named  in  schedules  A.  and  B.  to  that  Act  over 
what  had  been  their  private  estates,  and  oorapeUed 
them  to  pay  the  net  proceeds  into  the  boron^ 
fund,  which  was  applicable  first  to  the  payment  of 
the  existing  debts  of  the  corporation,  and  then  to 
the  corporation  expenses,  and  the  surpltxs  (if  any) 
for  the  public  benefit  of  the  inhabitants  and  the 
improvement  of  the  borough.  The  Court  of  Q.  B. 
in  Reg.  v.  The  Mayor,  ^-c.  of  Liverpool,  9  A.  &  E. 
435,  dedded  in  1839  that  the  e£fect  of  this  enact- 
ment was  to  render  the  corporations  no  longra 
liable  to  be  rated  in  respect  of  any  property  occu- 
pied by  them.  The  reason  given  by  the  court  for 
this  decision  was  that  they  iFotmd  "  the  principle 
settled  by  the  decisions  already  made,  and  fdt  it  to 
be  their  duty  to  act  upon  them,  and  not  upon  the 
apprehension  of  any  inconvenient  or  unforeseen 
consequences, toquestion  orweaken  their  authority." 
"They  proceed  to  state  the  cases  of  Rex  v.  Liverpxl, 
7  B.  &  C.  69,  and  Rex  r.  Trustees  of  Weaver  Aari- 
gation,  and  say  that "  We  feel  it  to  be  impossible  sub- 
stantiidly  to  distinguish  these  cases,  and  especially 
the  latter  from  the  present.  The  extent  and  ap- 
proximation to  something  like  national  benefit  are 
in  kind,  and  almost  in  degree,  the  aamc.  The 
public  in  the  one  case  is  the  same  town  of  Liver- 
pool, in  the  other,  the  county  of  Chester."  The 
court  do  not  explain  why  the  same  argument  did 
not  arail  in  Governors  of  Bristol  Poor  v.  Waite, 
where  the  dty  of  Bristol  was  held  not  to  be  the 
public ;  but  they  did  not  intend  to  depart  from  that 
decision,  and  in  the  same  year  acted  upon  it  in  Bm, 
V.  Guardians  of  WuUingford,  10  A.  &  E.  259,  in 
whidi  latter  case  an  attempt,  but,  as  it  seems  to  ns, 
not  a  successful  one,  is  made  to  reconcile  the  deci- 
sion with  that  in  Beg.  v.  Mayor,  ^c  of  LirerpooL 
Crompton,  J.  in  The  Tyne  Conmissioners  v.  Chirtam, 
1  E.  &  E.  616,  sUted  that  the  decision  in  Reg.  r. 
The  Mayor,  jr.  of  Liverpool  created  at  the  time 
great  surprise.  We  think,  however,  that  the  coo- 
clnaion  come  to  by  the  court  in  that  case  does  logi- 
cally follow  from  the  decisions  in  Rex  v.  Idverpoel, 
and  Rex  r.  Trustees  of  the  Weaver  Navigatioa,  and 
that  the  court  in  that  case  had  to  choose  whether 
they  would  consider  it  a  reductio  ad  absarthas,  and 
say  that  decisions  leading  to  such  a  conctuaioB 
must  be  wrong  in  principle,  or  to  say  that 
the  decisions  being  binding  on  them,  they  most 
hold  that  the  conclusion  was  not  vnrong.  Th^ 
adopted  the  latter  course,  apparently  not  at  thjrt 
time  perceiving  that  it  was  inconsistent  witb  tlie 
princij^e  of  their  own  decision  in  The  Go- 
vernors  of  the  Bristol  Poor  r.  Waite,  A  fe» 
years  later  the  Court  of  Q.  B.,  in  several  cases  to 
be  presently  cited,  adopted  the  former  course,  and 
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the  question  now  pending  in  your  Lordships'  House 
•eems  to  us  to  be  in  substance  which  set  of  decisions 
«ie  to  be  followed  in  future?  The  effect  of  the 
decision  in  Sea.  t.  The  Mayor  of  Liverpool  was 
immediatelj  nuUifled  by  the  Act  4  &  5  Vict.  c.  48 ; 
but  that  enactment  did  not  declare  the  decision 
«Roneous.  On  the  contrary  the  Act  was  couched  in 
language  which,  though  not  declaring  the  decision 
to  be  law,  indicates  that  the  framers  of  the  Act 
thought  that  it  was  law ;  and  the  fact  that  an  Act 
couched  in  such  terms  was  passed  by  the  Legis- 
lature affords  an  argument  of  more  or  less  weight, 
that  the  entHr  of  the  court,  if  it  was  one,  was 
«cquie«c«d  in  and  had  become  conumnu  error.  This 
ia,  we  Uiink,  the  latest  authority  in  point  of  date 
xelied  on  by  the  counsel  for  the  Mersey  Docks  and 
Harbour  Board.  The  next  case  in  order  of  date  was 
Beg.  T.  Baekock,6  Q.  B.  787,  in  1845.  In  the  judg- 
jnent  of  the  court,  the  conflicting  cases  are  cited. 
The  court  does  not  attempt  to  reconcile  them,  but 
'Obserres  that  in  all  the  cases  where  the  occupation 
yn»  held  to  be  of  such  a  public  nature  as  to  exempt 
the  im>perty  from  rateability,  "  the  pabUc,  as  sndi, 
unlimited  by  the  bounds  of  county,  borough,  or 
IMuish,  had  a  direct  interest  in'the  benefit  whidi  the 
application  of  the  funds  produced,"  and  that  the 
«ase  then  before  them  did  not  come  within  that 
jwincipie.  The  passage  here  cited  has  been  re- 
peatedly quoted  with  approral  as  giring  the  true 
principle  of  exemption.  It  does  include  all  the  cases 
Already  dted,  in  which  the  occupation  was  for  the 
iNirpoees  of  goremment.  But  the  princiide  thus 
laid  down  cannot  be  made  to  embrace  either 
Sex  T.  7^  Tnatee*  of  the  Weaver  Navigation,  where 
the  funds  were  applicable  to  the  relief  of  the  county 
rate  of  Cheshire,  or  Beg.  v.  The  Mayor  of  Liverpool, 
where  the  funds  were  brought  into  the  borough 
fund  in  relief  of  the  borough  rate  in  that  particular 
borough.  In  Beg.  y.  Loagwood,  18  Q.  B.  1 16,  in  1849, 
the  Court  of  Q.  a.,  acting  upon  the  principle  laid 
.down  in  Beg.y.  Badaoek,  held  that  the  commissioners 
■of  the  Huddersfield  Waterworks  were  rateable  to 
the  relief  of  the  poor.  All  the  cases  which  we  hare 
hitherto  cited  were  decided  before  Lord  Campbell 
took  his  seat  upon  the  bench.  It  is  right  to  notice 
this,  for  it  has  often  been  supposed,  and  indeed  was 
•aid  in  the  argument  at  your  Lordships'  bar,  that 
the  decisions  in  his  time,  on  the  subject  of  the  ex- 
emption from  rat«s  were  innovations  introduced  in 
-consequence  of  his  strong  individual  opinion  that 
the  exemptions  from  rateability  had  been  carried 
further  than  was  warranted  bv  law  or  reason ;  but 
we  think  that  the  cases  which  we  have  cited  show 
/that  before  he  came  upon  the  bench  tM  opinion 
had  been  entertained  and  acted  upon,  and  that  in 
consequence  the  decisions  had  got  into  such  a  state 
4M  to  be  inconsistent  with  each  other :  so  that  it  had 
become  necessary  to  overrule  one  set  of  the  incon- 
aistent  decirions,  unless  the  law  was  to  be  adminis- 
tered without  any  reference  to  principle,  deciding 
each  case  as  it  arose,  according  as  the  facts 
might  be  supposed  to  approximate  more  nearly 
to  those  in  the  one  set  of  decisions  or  the  other, 
vflereral  cases  were  decided  in  Lord  Campbell's  time 
which  closely  resembled  that  of  the  Huddersfield 
'Commissioners  (iZ.  v.  Longwood).  and  which  were 
decided  in  the  same  way  without  rendering  it 
necessary  to  go  further  than  had  been  done  in  that 
case,  until,  in  1852,  the  case  of  The  Overseen  of 
Birkenhead  v.  Trustees  of  Birkenhead,  2  E.  &  B.  148, 
arose.  Crompton,  J.  was  a  party  to  tliat  decision, 
and  in  The  Tune  Itmrovement  Committionere  v. 
Chirton,  I  £.  &  £.  516,  he  has  given  some  account 
of  the  deliberations  on  that  case  (though  his  obser- 
vations were  misunderstood  by  the  reporter),  and 
he  repeated  it  during  the  argument  in  the  Ex.  Ch. 
of  the  case  at  bar.  It  appears  that  this  learned 
judge  was  at  first  startled  at  being  called  upon  to 


act  on  a  princi{de  in  direct  opposition  to  the  cou'- 
sidered  decision  of  the  Court  of  Q.  B.,  in  Beq.  v. 
Mayor,  ^  of  Liverpool,  9  A.  &  E.  435,  though  he 
had  always  thought  that  decision  wrong;  and  that 
he  was  the  more  unwilling  to  act  in  direct  contra- 
diction to  that  case,  because  the  Legislature  in 
4  &  5  Vict,  c  48,  when  enacting  that  the  decision 
should  nc  longer  be  practically  operative,  did  not 
express  any  disapprobation  of  the  principle  of  the 
decision,  but  ratiier  used  language  seeming  to 
assume  that  it  was  good  law;  and  he  doubted 
whether  the  case  should  not  bS  followed  though  not 
approved  of,  leaving  it  to  the  Legislature  to  correct 
it.  The  rest  of  the  court  thought  that  the  time  had 
come  when  the  coort  could  no  longer  halt  between 
two  sets  of  decisions,  but  must  follow  that  which 
was  law;  and  Crompton,  J.  ultimately  agreed 
with  them.  Lord  Campbell  in  his  judgment 
(perhaps  out  of  deference  to  the  doubts  which 
Crompton,  J.  had  at  first  entertained),  seeks  to 
avoid  expressly  overruling  the  previoui  deci- 
sions ;  and  suggests  that,  perhaps,  Bex  v.  Th* 
Commitsionen  of  Salter's  Load  Sluice,  T.  R.,  and  Bex  v. 
Liverpool,  7  B.  &C.,  may  be  distinguishable  on  the 
ground  that  the  private  Acts  in  those  cases  were 
construed  by  the  courts  as  amounting  to  a  prohibition 
to  pay  poor-rate.  But  the  counsel  on  both  sides  at 
your  Lordships'  bar  agreed  that  no  such  distinction 
could  be  mainbtined,  and  we  think  that  neither  Lord 
Kenyon  nor  the  Court  of  K.  B.  in  Lord  Ten- 
terden's  time  proceeded  on  any  sach  ground.  And  in 
the  subsequent  cases  of  the  Bicer  Lea  Navigation; 
cited  in  the  Appendix,  x,  and  The  Tyne  Improvenunt 
Commissioners  v.  Chirton,  I  E.  &  E.  616,  in  1859,  no 
such  distinction  was  made.  The  Court  of  Q.  B.  in 
that  last  case  acted  upon  the  broad  principle  that 
though,  where  the  property  was  occupied  for  public 
purposes,  "such  as,"  says  Lord  Campbell, "  a  post- 
office  or  a  military  store  dep6t,  where  the  purposes 
for  which  the  property  is  occupied  are  purposos 
created  by  the  Qovemment  of  the  country,"  there 
was  no  rateable  occupier,  the  occupation  of  a  pubiio 
dock  was  not  an  occupation  for  such  public  pur- 
poses, and  that  the  commissioners  occupying  suc'i  .i 
dock  were  rateable  in  respect  of  the  value  of  tuat 
occupation,  estimated  according  to  the  rule  laid 
down  in  the  Parochial  Assessment  Act,  unless  an 
exemption  was  conferred  by  some  subsequent  sta- 
tute: and  that  the  enactments  in  the  Tyne  Im- 
provement Acts  as  to  the  applications  of  the  rates 
reoeived(which  are  in  substance  the  same  as  those  in 
the  Liverpool  ActsX  did  not  amount  to  such  an 
exemption;  and  <>ompton,  J.,  after  stating  his 
former  doubts  when  the  Birkenhead  case  was  argued, 
said  that  be  now  tftought  that  case  laid  down  the 
proper  rule.  This,  we  think,  must  be  considered  a* 
the  rule  now  acted  upon  in  practice  in  the  Court  of 
Q.  B.  Such  being  the  state  of  the  authorities,  it 
seems  to  us  no  longer  possible  to  support  the  de- 
cisions relied  on  by  the  counsel  for  the  Mersey 
Docks  and  Harbour  Board.  We  quite  agree  that 
it  is  very  desirable  to  adhere  to  decided  cases, 
though  this  principle  may  be  carried  too  far.  It  has 
been  forcibly  remarked  by  an  American  author  it 

Xte  (1  PhilUiM  on  Insurance,  898,  note  g),  that 
re  the  objection  to  the  decisions  "  is  inconsis- 
tency with  admitted  fundamental  principles,  it  is  an 
adhering  to  an  inconsistency  and  contradiction,  uii<l 
tends  to  reduce  jurisprudence  from  a  science  to  aa 
aggregation  of  dogmas."  Still  the  inconvcnien-.o 
caused  by  the  unsettling  the  law  and  disturbing 
what  was  quiet  is  so  great,  th&t  we  agree  that  oven 
a  court  of  error  should  be  slow  to  reverse  decisions 
which,  though  originally  wrong,  have  long  been 
uniform.  When  such  is  the  case,  it  may  often  bo 
proper  to  persevere  in  the  error  and  leave  the 
remedy  to  tiie  Legislature.  It  may  bo  that,  if  the 
attention  of  the  Court,  of  E.  B.  had  in  1836  been 
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called  to  the  case  of  Hex  r.  Liverpool  and  Rex  r. 
Weaver  Navigation  before  thef  decided  The  Go- 
vernors of  the  Bristol  Poor  v.  Waite,  this  principle, 
which  is  strongly  laid  down  in  Crease  t.  Saul,  2  Q.B., 
would  have  led  them  to  decide  J%«  Governors  of  the 
Bristol  Poor  v.  Waite  otherwise  than  they  did.  But 
all  this  inconvenience  has  been  already  incurred, 
the  recent  decisions  hare  been  such  as  to  disturb 
the  quiet  state  of  things,  and  a  decision  of  your 
Lordships'  House  afilrming  Bex  v.  Liverpool  and  the 
non-rateability  of  the  Liverpool  docks  must  reverse 
the  decision  in  7^^  Committioners  v.  Chirton,  and 
render  the  docks  in  the  Tyne  rateable.  And  such  a 
decision,  though  not  necessarily  reversing  the 
numerous  decisions  based  on  The  Governors  of  the 
Bristol  Poor  v.  Waite,  by  which  poor  houses  and  gas- 
works and  waterworks  in  thehs^ds  of  public  trustees 
have  been  held  rateable,  must  greatly  sluUce  their 
authority  and  disturb  a  principle  of  rating  now 
generally  adopted  throughout  the  country.  The  ba- 
ance  of  convenience,  if  that  be  a  legitimate  con- 
sideration, is  now  in  favour  of  adhering  to  the  more 
recent  decisions.  And  if  we  view  the  case  on  prin- 
ciple, without  regard  to  the  decisions  either  way, 
it  seems  to  us  clear  that  the  Mersey  Docks  and 
Harbour  Board  ought  to  be  rated.  The  counsel 
referred  to  many  expressions  in  the  local  Acts,  show- 
ing that  the  Mersey  decks  were  thought  likely  to 
confer  great  public  benefit,  and  to  be  very  advan- 
tageous to  the  commerce  of  this  country ;  and  there  is 
no  doubt  that  that  expectation  has  been  realised,  and 
that  these  docks  are  of  great  public  benefit ;  but  not 
more  so  than  the  docks  in  the  river  Thames,  all  of 
which  are  in  the  hands  of  private  companies,  and  are 
tindonbtedly  rateable.  The  rate  is  imposed,  not  in 
letpect  of  the  value  of  the  benefit  conferred  on  the 

Enblic,  or  that  portion  of  it  which  uses  the  dock, 
ot  is  on  the  occupiers  of  the  docks  in  respect  of 
the  value  to  them  derived  from  the  payments  taken 
for  that  use.  And  we  think  it  impossible  to  point 
out  any  real  distinction  in  this  respect  between  the 
oocnpation  of  a  dock  formed  by  a  company  under  an 
Act  of  Parliament  incorporating  the  Companies 
Clauses  Act  and  the  Harbours,  Docks  and  Piers 
Clauses  Act  1847,  and  the  occnpation  of  the  Mersey 
Socles  by  the  Mersey  Docks  and  Harbour  Board. 
A  company  forming  a  dock  under  an  Act  of  Par- 
liament incorporating  these  Acts  is  bound  to  main- 
tain the  docks,  and  to  keep  harbour  masters  and 
other  officers  there,  and  to  allow  the  public  to  use 
the  dock  on  payment  of  the  rates,  and  to  allow  Her 
Majesty's  vessels  to  use  it  without  making  any  pay- 
ment ;  and  by  these  means  they  confer  a  benefit  ou 
the  public.  'The  company,  by  virtue  of  its  occnpa- 
tion, receives  the  rates  on  sliippmg  using  the  docks, 
Md  the  amount  thus  received  is  applicable  to  keep- 
ing up  the  docks,  and  then  to  paying  interest  on  the 
loans,  the  amount  of  which  is  Umited,  and  then  in 
paying  dividends  on  the  share  capital,  and  it  is  com- 
mon to  have  a  maximum  limit  put  on  the  rate  of  the 
dividend ;  when  that  maximum  dividend  is  reached 
the  rates  must  be  lowered.  It  is  indisputable  that  a 
company  thus  occupying  a  dock  is  an  occupier,  and 
rateable  as  such.  Now  if,  without  in  any  way  alter- 
ing the  mode  in  which  the  docks  are  enjoyed  by  the 
public,  or  altering  the  rates  leviable,  or  changing  the 
bar  bonr  masters  and  others  who  manage  it,  we  change 
the  name  of  the  body  who  occupy  it  from  that  of 
"the  company"  to  that  of  "tho  board;"  and  if, 
instead  of  "the  company"  paying  to  the  share- 
holders a  maximum  dividend  on  their  capital,  the 
"board"  pay  to  the  same  individuals  the  same 
identical  sums,  but  call  them  "  interest  on 
bonds,"  instead  of  "maximum  dividend  on  share 
capital,"  what  difference  does  this  make  ?  If 
Six  T.  Liverpool,  7  B.  &  C,  69,  is  to  be  sup- 
ported, it  makes  this  difference,  that  what  was 
lormerly  an  occnpation   in  respect  of  which   the 


company  was  rateable  has  by  this  change  of  name, 
without  any  cliange  in  the  thing,  become  an  ooea- 
pation  for  public  purposes,  for  which  the  board  is  not 
rateable.  If  the  decision  in  The  7^  Cornminiomen 
V.  Chirton,  1  E.  &  E.  S16,  is  to  be  su^orted.  the 
change  in  name  makes  no  diffoence  in  the  rate- 
ability.  We  think  the  latter  the  correct  view  of 
the  law,  and  therefore  we  answer  your  Lardriii]is' 
first  question  in  the  affirmative.  We  now  proceed 
to  answer  the  second  question  put  by  yonr  Lotd- 
ships.  And  we  are  of  oinnion  that  Uiere  i*  notfaiBg 
in  the  matters  referred  to  in  your  Lordaliips'  qaa- 
tion  to  exempt  the  board  from  being  rated  in 
respect  of  their  occupation.  We  have  already,  ra 
answering  your  Lordships'  first  question,  given  cmr 
reasons  for  thinking  that  the  purposes  to  which  die 
rates  are  applicable  are  not  such  as  to  eocempt  them 
from  rateability;  and  we  are  farther  of  ofisaoa 
that  the  effect  of  the  statutes  ai^licible  to  the 
Liverpool  dociu  is  not  such  as  to  exempt  them 
from  the  payment  of  poor-rate.  There  are  no  nega- 
tive words  prohibiting  the  application  of  the  rate* 
to  payment  of  the  poor-rate.  And  we  thinic,  ia 
conformity  with  the  decision  in  Tha  Tjrac  Vommt- 
sioners  v.  Chirton,  1  E.  &  E.  516,  that  enactments 
directing  that  the  revenue  shall  be  applied  to  cer- 
tain purposes  and  no  others  are  directory  only,  viA 
mean  that,  after  all  charges  imposed  by  law  on  the 
revenue  have  been  discharged,  the  snnrfas  or  free 
revenue,  which  otherwise  might  have  been  disposed 
of  at  the  pleasure  of  the  recipients,  shall  be  ap;died 
to  these  purposes.  We  have  only,  therefore,  to  c«a- 
iider  the  reasons  on  which  the  Court  of  £i. 
Ch.  based  their  decision  in  the  second  of  the  pre- 
sent cases  \  and,  with  very  great  respect  for  those 
who  concurred  in  that  judgment,  we  ttiink  that  ther 
acted  on  a  principle  sound  in  itself,  hot  not  apfdi- 
cable  to  the  case  before  them.  Where  an  Act  of 
Parliament  has  received  a  judicial  constractioa  {nt- 
ting  a  certain  meaning  on  its  words,  and  the  Legis- 
lature in  a  subsequent  Act  in  pari  materia  use  tho 
same  words,  there  is  a  presumption  that  the  Legis- 
lature used  those  words  intending  to  express  the 
meaning  which  it  knew  had  been  put  upon  the  ssme 
words  before  ;  and,  unless  there  is  something  to  re- 
but that  presumption,  the  Act  should  be  so  con- 
stmed,  oven  if  the  words  were  such  tl>at  they  miglit 
originally  have  been  construed  otherwise.  And  if 
the  decision  in  Rex  v.  Liverpool,  7  B.  &  C  69. 
had  been  that  certain  words  used  in  the  formtr  Acts 
had  amoimted  to  on  exemption  from  poor-rate,  aai 
those  same  words  had  been  repeated  in  the  subse- 
quent Acts,  it  would,  on  this  principle,  have  been  a 
fair  infeynce  that  the  Legislature  intoided  by  osiog 
the  same  words  to  give  the  exemption.  Bat  this  i> 
not  the  case  here.  The  Iiegislature  had  by  former 
Acts  conveyed  to  the  trustees  the  docks  to  be  heM 
for  certain  purposes.  The  Court  of  Q.  B.  had 
decided  that,  as  an  incident  of  law,  those  who 
held  land  for  such  purposes  were  not  rateable  to  the 
relief  of  the  poor.  When  the  Legislature  agani  ia 
fresh  Acts  used  the  same  language,  it  showed  that 
they  intended  to  convey  the  land  to  be  occupied  for 
the  same  purposes;  and  that  if  the  law  did  annex  noa- 
rateability  as  an  incident  to  such  an  occupation  d» 
Legislature  had  no  objection.  But  it  did  not 
afford  any  argument  that  the  Legislature  intended 
to  annex  that  incident  in  case  it  should  bediaooveted 
that  it  was  not  annexed  by  law.  And  the  claoses 
enacting  that  the  warehouses  should  be  rated  carry 
this  argument  no  further.  During  the  ooorse  of 
the  argument  at  your  Lordships'  bar  the  L.  0.  pot 
the  case  of  an  express  recital  in  the  Act,  to  the 
effect  that  it  had  been  decided  in  Rex  r.  IJrtrpeel. 
that  the  dock  trustees  were  not  liable  to  poorratr 
in  respect  of  land  occupied  by  them,  and  that  it  wia 
expedient  that  no  such  exemption  ehoold  be  gives 
to  them  in  respect  of  the  oocapatioa  of  new  \ 
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looses  acquired  under  the  new  Act,  and  then  after  that 
recital  an  enactment  in  the  terms  in  which  it  is  now 
expressed.  And  he  asked  the  counsel  at  your  Lord- 
ships' bar  two  questions.  First,  whether  such 
a  recital  could  be  construed  t«  amount  to  a 
declaratory  enactment  that  the  decision  in  iiex 
T.  Licer})ool  was  good  law?  Secondly,  whether 
the  Acts  frahied  as  they  were  could  have  a  greater 
«ffect  than  they  would  have  had  if  fiUmed  with  such 
an  express  recital?  The  counsel  for  the  Mersey 
Docks  and  Harbour  Board  were  not  able  to  give 
any  answer  to  those  questions  that  would  support 
the  decision  of  the  Court  of  Ex.  Ch.  Blackburn,  J. 
(the  only  judge  who,  being  a  party  to  the  decision 
in  the  Ex.  Ch.,  was  also  present  at  the  argument  at 
your  Lordships'  bar)  admits  that  he  cannot  answer 
them,  and  his  inability  to  do  so  has  led  him  to  change 
the  opinion  which  he  entertained  when  in  the  Ex.  Ch. 
"We  have  no  reason  to  believe  that  the  other  judges 
-who  joined  in  that  judgment  have  changed  their 
opinion.  We  have  most  sincere  deference  for  their 
judgment,  and  as  we  have  had  no  opportunity  of 
hearing  what  answer  they  would  have  made  to  the 
tray  the  case  has  been  put  in  your  Lordships'  House, 
it  is  with  diffidence  that  we  have  formed  our  opinion 
that  they  have  misapplied  the  ground  of  their 
decision;  but,  entertaining  that  opinion,  we  are 
bound  to  express  it.  We  therefore  answer  your 
lordships'  second  question  in  the  negative.  The 
answers  which  we  give  to  the  first  and  second  ques- 
tions put  by  your  Lordships  in  effect  answer  the 
third  question.  In  our  opinion  the  liability  to  poor- 
Tate  is  imposed  on  the  board  by  the  general  law,  and 
not  by  virtue  of  the  sections  of  the  Act  referred  to. 
We  therefore  answer  your  Lordships'  last  question  in 
the  negative. 

Cur.  adv.  vuU. 

TheLoRDCnANXELLOR. — My  Lords,  the  questions 
raised  in  this  appeal  depend  in  a  great  measure  on 
the  inquiry,  what  is  the  occupation  of  real  pro- 
perty  which  is  liable  to  be    rated    under  the   1st 
section  of  the  Act  of  43  Eliz.  c.  2,  independently  of 
the  decided  cases,  several  of  which  are  irreconcilable 
with  each  other.  It  would  seem  to  be  easy  to  answer 
this  inquiry,  and  having  regard  to  the  Parochial 
Assessment  Act,  C  &  7  Will.  4,  c.  9G,  it  may  be  said 
in  answer  that  occupations  to  be  rateable  must  be 
of  property  yielding,  or  capable  of  yielding,  a  net 
annual  value,  that  is  to  say,  a  clear  rent  over  and 
above    the   probable  average  annual  cost  of  the 
repairs,  insurance,  and  other  expenses,  if  any,  neces- 
sary to  maintain  the  property  in  a  state  to  com- 
mand such  rent.    It  is  in  this  sense  that  I  under- 
stand the  words  beneficial  occupation,  wherever  it 
is  said  that  to  8upi>ort  a  rate  the  occupation  must 
be  a  beneficial  one.    For  ou  principle  it  is  by  no 
means    necessary  that  the  occupation  should    be 
beneficial  to  the  occupier.    It  is  sufficient  if   the 
property  be  capable  of  yielding  a  clear  rent  over 
and    above   the  necessary   outgoings.     The    only 
occupier  exempt  from  the  operation  of  the  Act  is 
the  King,  because  he  is  not  named  in  the  statute. 
And    the  direct   and  immediate  servants  of  the 
Crown  whose  occupation  is  the  occupation  of  the 
Crown    itself   also  come    within  the   exemption. 
Bat  this  ground  of  exemption  does  not  warrant 
many  docisions  which  have  held  that  property  used 
for  public  purposes  is  not  rateable.    So  also  trustees 
-who  are  in  law  the  tenants  or  occupiers  of  valuable 
property  upon  trusts  for  charitable  purposes  such  as 
hospitals  or  lunatic  asylums  arc  in  principle  rate- 
able notwithstanding  that  the  buildings  are  actually 
occupied  by  paupers  who  are  sick  or  insane.    If  the 
matter  were  res  integra  I  could  not  concur  in  the 
decision    of     Lord    Mansfield    in    the    case    of 
St.  LMlce's  Hospital,  in  which  he  is  reported  to  have 
said     that    mere    trustees    cannot    be    esteemed 
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occupiers,  or  rated  as  lessees,  or  with  his  conclusion 
in  the  case  of  Hex  v.  St.  Barthohmew's.  But  with 
a  slight  verbal  alteration,  I  entirely  agree  with  the 
remark  of  the  learned  judges  in  the  present  case, 
that  if  Lord  Mansfield  meant  that  the  persons  in 
the  legal  occupation  of  valuable  property  are  not 
rateable  if  they  occupy  it  in  a  merely  fiduciary 
character,  it  is  a  position  which  cannot  be  main.< 
tained.  To  these  observations  and  decisions  of 
Lord  Mansfield,  that  which  appears  to  me  to  be  the 
erroneous  doctrine  of  several  subsequent  decisions 
is  to  be  attributed.  This  is  plain  on  an  examination 
of  Lord  Kenyon's  judgment  in  the  subsequent  case  of 
liex  V.  The  Commissioners  of  Sailer's  Load  Sluice  as 
reported  in  4  T.  K.  Lord  Kenyon  refers  to  the  deci- 
sion in  the  case  of  St.  Lake's  Hospital,  and  adopts 
tho  position  that  trustees  who  have  a  bare  naked 
trust  not  coupled  with  any  interest  are  not  liable  to 
be  rated,  and  he  uses  language  which,  with  the  deci- 
sions of  Lord  Mansfield,  has  introduced  the  notion 
that  if  valuable  property  be  in  the  possession  of 
trustees  who  are  bound  to  apply  the  whole  of  the 
proceeds  to  public  but  not  government  purposes, 
that  is,  in  works  or  purposes  for  the  better  accom- 
modation or  use  of  the  public,  they  are  not  liable  to 
be  rated.  There  is  nothing  iu  the  Act  of  Elizabeth 
or  in  the  reason  of  the  thing  to  warrant  this  conclu- 
sion. No  exemption  is  thereby  given  to  charity  or 
to  public  purposes,  beyond  that  which  is  strictly 
involved  in  the  position  that  the  Crown  is  not 
bound  by  the  Act.  And  it  is  a  remarkable  fact  that 
whenever  these  opinions  of  Lord  Mansfield  and 
Lord  Kenyon  have  not  been  presented  to  the  Court 
of  Q.  B.,  the  judges  have  adopted  the  correct  view 
of  the  statute.  Thus,  in  Rex  v.  Liverjtool,  decideil 
in  the  year  1823,  and  the  case  of  Rex  v.  The  Trustees 
of  the  Weaver  Navigation,  decided  in  1827,  the 
Salter's  Load  Sluice  case  was  cited  and  relied  on,  and 
the  Court  of  Q.  B.  adopted  the  language  of  Lord 
Kenyon  and  followed  his  decision.  But  in  the  case 
of  the  Governors  of  the  Bristol  Poor  v.  Waite,  decided 
in  1886,  the  Salter's  Load  Sluice  case  does 
not  appear  to  have  been  referre4  to;  and  the 
Court  recurred  to  the  correct  view  of  the  sta- 
tute of  Elizabeth,  and  held  that  the  governors 
of  the  Bristol  poor  who  hare  taken  some  buildings 
and  land  on  lease  for  the  occupation  of  their  poor, 
althougli  they  were  bare  trustees,  and  held  for  a 
public  purpose  only,  were  such  occupiers  of  property 
as  to  be  liable  to  be  rated  to  the  poor.  This  case 
in  its  turn  has  been  followed  iu  other  decisions  as 
an  authority,  and  it  might  have  been  supposed  that 
the  authority  of  the  Salter's  Load  Sluice  case  and 
its  two  satellites.  Rex  v.  Liverjiool  and  Hex  v. 
Tlie  Trustees  of  the  Weaver  Navigation,  had  come  to 
an  end.  But  in  the  year  1839  the  Court  of  Q.  B., 
in  the  case  of  Reg.  v.  Tlie  Corporation  of  Liverjiool, 
returned  to  its  old  allegiance,  and  again  set  up  the 
authority  of  Rex  v.  Liverpool  and  Rex  v.  The  Hearer 
Navigation.  This  last  case  of  Reg.  v.  The  Corporation 
of  Liverpool  was  decided  on  the  principle,  that  since 
the  Municipal  Corporation  Act  the  property  of  a 
municipal  corporation  is  held  upon  trust  for  the 
purposes  of  the  borough  fund,  and  therefore,  that 
the  Corporation  of  Liverpool  were  bare  trustees  for 
the  property  in  question  for  public  purposes.  The 
mischief  of  this  decision  was  remedied  by  the  Act 
of  4  &  5  Vict.  c.  48,  but  unfortunately  that  Act 
did  not  declare  the  law.  Some  subsequent  decisions 
of  the  Court  of  Q.  B.  have  been  marked  with  much 
timidity.  They  have  in  effect  departed  from  the 
grounds  of  the  decisions  in  the  Sailer's  Load  Sluice 
case  and  its  attendant  cases,  but  have  at  the  same 
time  attempted  by  very  questionable  distinctions  to 
save  whole  the  authority  of  those  cases.  Thus  in 
the  coses  of  Reg.  v.  Badcock  and  Rey.  v.  Longwood 
there  is  an  attempt  to  distinguish  between  the  in- 
terest of  the  unlimited  public  and  the  interest  of 
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the  public  limited  by  the  bounds  of  a  county, 
borough,  or  parish.  At  last,  in  the  case  of  the  Ti/ue 
Improvement  Commissioners  v.  Chirton,  the  Court  of 
Q.  B.  recurred  to  that  which  is,  in  my  opinion,  the 
true  principle,  namely,  tliat  the  only  ground  of 
exemption  from  the  statute  of  Elizabeth  is  that 
which  is  furnished  by  the  rule  that  the  Sovereign 
is  not  bound  by  that  statute,  and  that  con- 
sequently when  valuable  property  capable  of 
yielding  a  net  rent  above  what  is  required 
for  its  maintenance  is  sought  to  he  exempted 
on  the  ground  that  it  is  occupied  by  bare 
trustees  for  public  purposes,  the  public  pur- 
poses must  be  such  as  are  required  and  created 
by  the  Government  of  the  country,  and  are  there- 
fore to  be  deemed  part  of  the  use  and  service  of  the 
Crown.  If  this  be  the  true  criterion  of  exemption 
from  rateability  where  the  property  is  valuable,  it 
is  clear  that  the  Mersey  docks  are  liable  to  be  rated. 
In  this  country  many  works  tending  greatly  to  the 
convenience  and  benefit  of  the  public — and,  in  that 
sense,  public  works — are  the  result  and  creation  of 
private  enterprise,  being  made  or  performed  by 
money  subscribed  by  the  public  on  the  terms  or  in 
the  hope  of  receiving  audi  interest  out  of  the  pro- 
ceeds of  the  works  as  will  in  the  judgment  of  the 
subscribers  make  the  investment  a  profitable  one. 
Such  is  the  condition  of  the  Mersey  docks,  which 
are  in  truth  property  used  and  occupied  for  the 
profit  and  benefit  of  a  number  of  persons,  and  it  is 
the  same  thing  in  substance  as  if  the  docks  had 
been  demised  by  the  subscribers  to  the  trustees  on 
the  terms  of  maintaining  the  docks  and  paying  to 
the  subscribers  a  rent  equivalent  to  the  interest  on 
their  bonds.  I  am,  therefore,  clearly  of  the  same 
opinion  with  the  majority  of  the  learned  judges, 
that  the  Mersey  Docks  and  ilarbour  Board  are  oc- 
cupiers of  the  docks  and  harbour  within  the  true 
meaning  of  the  word  "occupier"  in  the  Act  of 
Elizabeth.  The  answer  to  the  second  question  put 
to  the  learned  judges  is  in  effect  a  mere  consequence 
of  the  answer  to  the  first  question,  for  it  cannot  bo 
pretended  th^t  the  statute  of  Elizabeth  has  been 
repealed,  either  expressly  or  impliedly,  by  any  of  the 
atntutcs  which  apply  to  the  Liverpool  docks,  or  that 
the  liability  of  the  trustees  or  occupiers,  which  is 
the  result  of  the  true  interpretation  of  the  Act  of 
Elizabeth,  has  been  discharged  or  altered  by  any- 
thing contained  ia  the  local  statutes.  On  this  head 
it  is  unnecessary  to  say  more  than  that  I  concur 
with  the  observations  of  the  majority  of  the  judges 
in  their  elaborate  opinion  delivered  by  Mr.  Justice 
Blackburn.  The  result  is,  that  I  humbly  move 
your  lioniships  to  reverse  the  order  of  the  Court  of 
Ex.  Ch.  in  the  case  of  Jones  v.  The  Mersey  Docks  and 
Harbour  Board,  but  to  affirm  it  in  the  case  of  The 
Mersey  Docks  and  Harbour  Board  r,  Cameron. 

Z^rd  CRAMWonTH. — My  Lords,  I  concur  with  my 
noble  and  learned  friend  in  thinking  that  judgment 
ought  to  be  given  for  the  pits,  in  error.  I  have 
|;iven  full  attention  to  the  opinions  of  the  learned 
judges  who  assisted  us  at  the  hearing,  and  concurring 
as  I  do  in  that  delivered  by  BUckbum,  J.,  on  be- 
half of  himself  and  four  of  the  other  five  judges,  I  do 
not  feel  it  necessary  to  go  into  the  question  at 
length.  That  very  able  opinion  seems  to  me  to 
exhaust  the  subject.  By  the  statute  of  Elizabeth 
the  overseers  are  directed  to  raise  the  money  neces- 
sary for  the  relief  of  impotent  poor  by  taxation  of 
(inter  alios)  every  occupier  of  lands  in  the  parish. 
That  the  defts.  in  error  are  occupiers  of  land  in  the 
parish  of  Liverpool  cannot  be  doubted,  and  so,  unless 
there  be  something  to  exempt  them,  they  are  rate- 
able. The  argument  on  their  behalf  has  been,  that 
though  they  are  occupiers  their  occupation  is  not  a 
beneficial  occupation,  and  the  statute,  it  was  con- 
tended, contemplated  only  such  an  occupation  as  is 


beneficial  to  the  occupier,  or  to  some  other  person  or 
persons  for  whose  behoof  the  occupier  is  occupying. 
If  by  beneficial  occupation  is  meant  any  occupatioii 
of  something  valuable — something  in  its  own  nature 
beneficial  to  some  one — I  think  it  is  fair  to  consider 
that  word  is  impliedly  included  in  the  atatute.  It 
was  not  meant  to  impose  the  duty  of  contriboting  to 
the  relief  of  the  poor  on  any  one  merely  because  he 
might  be  the  occupier  of  a  barren  rock  neither  yielding 
nor  capable  of  yielding  any  profit  from  its  occupa- 
tion. But  I  can  discover  nothing  either  in  the 
word  or  in  the  spirit  of  the  Act  exempting  from 
liability  the  occupier  of  valuable  propoty  merely 
because  the  profits  of  the  occupation  are  not  to  tie 
enjoyed  by  him  or  by  any  one  in  whose  behoof  Ik  is 
occupying,  but  are  to  be  devoted  to  the  benefit  d 
the  public.  In  the  opinion  of  the  five  judge) 
delivered  by  Blackburn,  J.,  that  learned  judge  his 
traced  with  great  care  and  accuracy  the  progress  of 
the  decisions  on  this  subject,  and  I  should  be  merely 
wasting  the  time  of  the  House  if  I  were  to  pnxx-td 
to  go  over  again  what  has  been  so  well  done  by  him. 
The  court  seems  to  me  to  have  fallen  into  error  ia 
the  time  of  Lord  Eenyon,  if  not  in  that  of  Lord 
Mansfield,  in  proceedings  which  unfortunately  were 
incapable  of  being  questioned  in  a  court  of  error. 
The  decisions  so  made  were  followed  in  similar  pro- 
ceedings in  the  time  of  Lord  EUeaborongfa  and 
Lord  Tenterden.  The  doctrine  on  which  they 
rested  nras  shaken  in  some  cases  which  occurred 
when  Lord  Denman  wasChief  Justice,  and  eventuslly 
were  in  substance  overruled  when  Lord  Campbell 
presided  in  the  Court  of  Q.  B.  In  these  circum- 
stances, thinking  as  I  do  that  there  is  nothing  in 
the  statute  of  Elizabeth  expressly  or  implieJly 
exempting  from  rateability  the  occupiers  of  ralu- 
able  property  merely  because  the  benefit  of  the 
occupation  is  to  go  to  the  public,  I  think  your 
Lordships  ought  not  to  consider  yourselves  fettered 
by  any  decisions  of  the  court  below,  bat  that  you 
ought  to  lay  down  the  law  as  you  think  it  ought 
to  have  been  laid  down  if  this  question  had  aiuen 
before  any  of  those  decisions  had  been  pronoaoced. 
I  therefore  concur  in  the  motion  of  my  noble  and 
learned  friend  on  the  woolsack.  To  avoid  all  mis- 
conception I  wish  to  add,  that  there  are  certain  case* 
to  which  the  observations  I  have  made  do  not  apply. 
The  Crown  not  being  named  is  not  bound  by  the 
Act.  It  follows,  therefore,  that  lands  or  bouses 
occupied  by  the  Crown,  or  by  servanu  of  the 
Crown  for  the  purposes  of  the  Crown,  are  oat  liable 
to  be  rated ;  and  I  conceive  that  it  is  from  coaf osian 
between  property  occupied  for  public  purposes 
and  property  occupied  by  the  Crown  or  serraats 
of  the  Crown  that  the  mistake  has  arisen.  This 
principle  exempts  from  rates  not  only  Boyal  palaces, 
but  also  the  offices  of  the  Secretaries  of  State,  the 
Horse  Guards,  the  Post-offlce,  and  many  soinilar 
buildings.  On  the  same  ground,  poUce-conrts, 
County  Courts,  and  even  county  buildings  occopted 
as  lodgings  at  the  assizes  for  the  judges,  hare  beea 
held  exempt.  These  decisions,  however,  hare  all 
gone  on  the  ground,  more  or  less  sound,  that  these 
might  all  be  treated  as  buildings  occupied  by  ser- 
vants of  the  Crowu,  and  for  the  Crown,  cxtciidio$ 
in  some  instances  the  shield  of  the  Crown  to  what 
might  fitly  be  described  as  the  public  government 
of  the  country.  In  none  of  these  cases  was  ex- 
emption conceded  on  the  ground  contended  for  ia 
the  present  case.  And  I  cannot  but  think  that  the 
error  which  has  crept'  into  th»  decisions  has  arisea 
from  confusing  cases  like  the  present  with  tboae  in 
which  the  interests  of  the  Crown  or  its  tematt 
were  concerned. 

Lord  Chelmsford. — My  Lords,  it  is  impoasibte, 
in  entering  upon  the  consideration  of  these  ai^ieab, 
to  refrain  from  an  expression  of  surprise  that  then 
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ihould  arise  at  the  present  day,  after  more  than  two 
centuries  and  a  half  from  the  time  of  the  passing  of 
the  Act,  a  necessity  for  interpreting  any  part  of 
the  43  Eliz.,  and  yet,  from  the  numerous  cases 
which  have  been  cited  in  argument  at  your  Lord- 
ships' bar,  it  is  evident  that  the  exact  meaning  of 
the  important  word  "  occupier"  in  the  rating  clause 
of  that  Act  must  be  regarded  as  hitherto  an  un- 
settled question.  Those  who  have  to  establish  the 
liability  of  the  docks  to  be  rated  to  the  poor-rate 
have,  with  respect  to  the  LiverjKX)!  docks,  to  contend 
against  the  authority  of  a  decision  probably  in  1808, 
but  certainly  in  1827,  upon  the  very  subject  in  ques- 
tion. In  one  of  the  appeals  the  latter  decision  was 
expressly  founded  upon  a  case  determined  more 
than  thirty  years  before,  and  which  has  since  been 
regarded  and  acted  upon  as  an  unquestionable 
authority.  Under  these  circumstances  the  counsel 
for  the  parishes  might  expect  that  the  House  would 
feel  the  same  reluctance  to  disturb  these  decisions 
as  was  expressed  by  Tindal,  C.  J.,  in  Crtase  v.  Saul, 
2  Q.  B.  835,  and  would  say  with  him,  "  It  would  be 
extremely  inconvenient,  and,  indeed,  mischievous,  to 
overrule  a  class  of  cases  which  have  been  much  dis- 
cussed and  sanctioned  by  many  eminent  judges,  and 
which  are  now  constantlyacted  upon,  because  we  might 
not  feel  perfectly  satisfied  with  the  reason  assigned 
for  their  decision.  If  we  could  permit  ourselves  to 
disregard  these  authorities  on  that  account,  we 
might  feel  disposed  on  the  same  ground  to  reject 
others  which  have  put  a  construction  on  the  43 
Eliz.  c  2,  which  we  were  by  no  means  sure  it  ought 
to  bear  if  we  were  now  for  the  first  time  called 
upon  to  explain  the  meaning  of  its  language. 
Crompton,  J.,  in  delivering  the  judgment  of  the 
Court  of  Ex.  Ch.  in  the  case  of  The  Merseu  Docks 
and  Harbour  Board  v.  Jones  and  others,  said,  with 
reference  to  the  former  decisions,  "  I  think  that 
Bdther  a  court  of  co-ordinate  jurisdiction  nor  a 
court  of  error  ought  to  interfere  in  such  a  case.  If 
there  is  any  hardship  it  mast  be  left  to  the  Legis- 
lature." By  this  last  observation  the  learned  judge 
seems  to  have  considered  that  this  House,  as  well 
as  the  courts  of  original  and  appellate  jurisdiction 
ought  to  yield  impUcitly  to  the  authority  of  long- 
established  decisions.  But,  the  same  reasons  for 
acquiescence  did  not  apply  to  the  different  tribunals. 
The  courts  rightly  abstain  from  overruling  cases 
which  have  been  long  established,  because,  if  they 
did  so,  they  would  only  disturb,  without  finally 
settling,  the  law.  But,  when  an  appeal  from  any 
judgment  is  made  to  this  House,  however  they  may 
Dewarranted  by  previous  authorities,  the  very 
object  of  the  appeal  being  to  bring  those  authorities 
under  review  for  final  determination,  the  House 
cannot,  upon  the  principle  of  stare  decisis  refuse  to 
examine  the  foundation  upon  which  they  rest.  It 
would,  in  my  opinion,  have  been  the  duty  of  your 
Lordships,  even  if  the  current  of  the  decisions  had 
been  uniform  ;  but  as  various  cases  have  been 
decided,  which,  with  all  the  endeavours  to  reconcile 
them,  must  still  be  regarded  as  conflicting  and  con- 
tradictory, it  is  absolutely  necessary  to  determine 
what  for  the  future  shall  be  considered  to  be  the 
law  with  reference  to  rating  docks  and  works  of  a 
similar  character.  The  43  Eliz.  c.  2,  enacts  that 
the  overseers  are  to  raise  by  taxation  of  every 
inhabitant,  &c.,  and  of  every  occupier  of  lands, 
houses,  &c.  in  such  competent  sums  as  they  shall 
think  fit,  according  to  the  ability  of  the  parish, 
the  requisite  fund  for  the  purposes  of  the 
Act.  The  words,  "  to  rate  in  such  sum  as  they 
shall  think  fit,"  do  not  mean,  as  Tindal,  C.  J.  says 
in  Marshall  r.  Pitman,  9  Bing.  601,  that  they  are  to 
have  a  power  to  rate  arbitrarily,  but  to  rate  the 
occupier  according  to  the  value  of  his  occupation,  the 
inhabitant  according  to  his  visible  personal  property, 
or  as  was  said  in  JEar^i  ease,  2  Buls.   854,  the 


overseers  are  to  make  their  taxations  and  assess- 
ments well  and  truly,  and  in  an  equal  manner, 
according  to  the  visible  estates,  real  and  personal, 
of  the  inhabitants  within  their  town.  Primi  facie, 
therefore,  a  liability  to  the  rate  would  seem  to 
attach  upon  every  occupation  from  which  benefit  is 
derived,  and  no  occupier  can  claim  an  exemption 
unless  he  can  find  it  in  the  Act  itself,  or  it  arises 
from  some  principle  of  law  applicable  to  all  coses. 
With  respect  to  exemption  arising  from  the  Act 
itself,  it  IS  obvious  that  as  the  occupier  is  to  be 
assessed  according  to  his  ability,  if  he  derives  no 
benefit  of  any  kind  from  his  occupation,  he  has  no 
ability  in  respect  of  it,  and  consequently  cannot  be 
rateable.  The  other  exemption,  which  does  not 
arise  from  the  Act  itself,  but  which  is  found  on  a 
general  principle  of  law,  applies  only  to  the  Crown, 
which,  not  being  named  in  the  Act,  is  not  bound  by 
it.  I  am  unable  to  find  any  ground  of  exemption 
from  liability  to  the  poor-rate  either  in  the  Act 
itself,  or  in  any  principle  of  law  apart  from  the  Act, 
except  the  two  which  I  have  mentioned  ;  and  there 
is  nothing  to  indicate  the  intention  of  the  Legisla- 
ture, that  lands  and  houses  occupied  for  what  in 
some  of  the  cases  is  rather  loosely  called  public  pur- 
poses, as  contradistinguished  from  private  benefit, 
should  not  be  liable  to  the  rate.  Lord  Campbell,  in 
the  case  of  The  Birkenhead  Dock  Trustees  r.  Birken- 
head Overseers,  2  El.  &  Bl.  167,  says  that  the 
exemption  on  the  ground  of  public  purposes 
takes  its  origin  from  the  marginal  note  of  the 
report  of  the  case  of  Rex  v.  Commissioners  of 
iSaller's  Load  Sluice.  If  this  is  so,  it  is  a  remark- 
able fact,  that  in  following  that  case  as  an 
authority,  the  courts  should  have  been  misled, 
by  confining  their  attention  to  the  marginal 
abstract,  which  certainly  conveys  a  very  imperfect 
if  not  inaccurate  idea  of  the  grounds  of  the  decision. 
The  term  "  public  purposes  "  is  only  employed  by 
Lord  Kenyon  in  the  Sibet's  Load  Sluice  case_  inci- 
dentally. The  reason  given  for  the  judgment  is  the 
absence  of  beneficial  occupation  .  His  Lordship 
says,  "  the  commissioners  have  a  hare  naked  tmst 
not  coupled  with  any  interest."  Ami  n-inin,  upon 
•the  ground  upon  which  the  court  proccL-il.il  in  mr. 
V.  St.  Luke's  Hospittd,  there  was  no  occupier,  by 
which  he  must  have  meant  no  beneficial  occupier, 
for  he  adds,  "  the  commissioners  were  mere  trustees 
to  superintend  the  execution  of  the  act  without  any 
personal  advantage.  This  reference  to  the  case  of 
St.  Luke's  Hospital  shows  that  the  leading  idea  in 
the  mind  of  the  court  was  the  want  of  a  beneficial 
occupier,  although  there  does  not  seem  to  be  a  very 
close  analogy  between  the  case  of  an  hospital  sup- 
ported by  voluntary  subscriptions  from  which  no 
person  who  could  be  regarded  as  an  occupier  derived 
any  pecuniary  benefit,  and  the  receipt  of  tolls  as  a 
compulsory  incident  to  the  occupation  by  the  com- 
missioners of  the  Salter's  Load  Sluice.  The  first 
case  in  which  an  occupation  for  public  purposes  was 
expressly  stated  as  the  ground  of  exemption  from 
liability  to  poor-rate  is  R.  v.  IWslees  of  the  River 
Weaver  Navigation,  7  B.  &  C.  70,  n.,  to  which  the 
principle  of  the  decision  in  the  case  of  /i.  v.  Inhabitants 
of  Liverpool  (the  judgment  brought  into  question  by 
this  appeal)  was  held  to  be  applicable.  In  the  case 
ofiJ.v.iiKopoo/LordTenterden  proceeded  upon  the 
ground  of  there  being  no  beneficial  occupation  with 
respect  to  which  he  said  the  case  of  it  v.  Commissioners 
of  Salter's  Load  Sluice  is  decisive.  But  in  R.  r. 
Trustees  of  Weaver  Navigation,  Bayley,  J.  said, 
"  the  surplus  tolls  remaining  over  and  above  the 
expenses  of  supporting  the  navigation  were  to 
be  applied  to  the  repairing  and  maintaining 
of  bridges  and  highways.  Those  were  public  pur- 
poses, and  aa  no  part  of  the  moneys  received  could 
be  applied  to  private  purposes,  these  moneys  were 
not  rateable  m  the  handa  of  trustees."  In  iZ.  t. 
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Ma^or  of  Liverpool,  9  B.  &  E.  435,  the  Court  fol- 
lowed the  cases  of  R.  v.  Licerpool  and  Jt  v.  Weaver 
Navigation,  without  expressing  any  opinion  as  to 
the  grounds  of  these  decisions,  observing  "  thnt  they 
felt  it  to  bo  impossible  substantially  to  distinguish 
the  case  before  them  from  those  cases,  and  espe- 
cially from  the  latter,  and  that  if  they  found  the 
principle  settled  by  decisions  already  made,  they 
felt  it  to  be  their  duty  to  act  upon  them,  aud  not, 
upon  the  apprehension  of  any  incouTcnieut  or  un- 
foreseen consequences,  to  question  or  weaken  their 
authority.  In  the  case  of  R.  v.  Exmimler,  12  A.  & 
E.  2,  the  Court  adhered  to  the  decision  in  R.  t. 
Mauor  of  Liverpool,  without  any  further  explanation 
of  the  grounds  of  their  judgment.  But  in  a  more 
recent  case,  R.  v.  St.  George's,  Sauthwark,  10  Q.  B. 
804,  Lord  Denman  said,  whether  a  person  is  rated 
as  occupier,  holder,  or  possessor  of  the  premises,  or 
as  using  them,  the  occupation,  holding,  possessing, 
or  using  them  must  be  beneficial  to  the  parties  so 
rated.  It  has  been  settled  by  several  cases  that  the 
possessors  or  occupiers,  as  trustees  of  property 
otherwise  rateable,  the  profits  of  which  they  were 
bound  by  Act  of  Parliament  to  apply  to  public  or 
charitable  purposes,  were  not  rateable  to  the  poor  in 
respect  of  such  property.  Now,  although  Lord 
Denman,  in  the  case  of  R.  v.  The  Mayor  of  Liver- 
pool, seems  to  hint  at  some  distinction  between  the 
cases  of  R.  v.  Liveipool  and; A.  v.  IVeaver  Navigation, 
yet  it  would  appar  (especially  from  his  last-men- 
tioned observations)  that  he  considered  them  to  rest 
upon  the  same  foundation,  and  that  the  counsel  on 
both  sides  at  yoiur  Lordships'  bar  were  correct  in 
saying  that  there  was  no  case  decided  upon  the 
ground  of  public  purposes  which  was  not  resolvable 
into  beneficial  occupation.  But  if  this  is  so,  it  will 
be  impossible  to  accept  the  explanation  by  which 
decisions  apparently  inconsistent  with  the  judg- 
ment in  R.  T.  filler's  Load  Sluice  and  the  cases 
which  followed  it  have  been  attempted  to  be  recon- 
ciled with  them.  To  these  cases  it  is  necessary  now 
to  turn.  The  first  of  them  which  broke  in  upon 
the  series  of  decisions  hitherto  considered  is  the 
case  of  Tlie  Governors  of  the  Poor  of  Bristol  v. 
Waite.  5  A.  &  E.  8.  In"  deciding  the  case  as  they 
did  the  judges  were  probably  not  aware  that  they 
were  disregarding  the  authority  of  previous  deci- 
sions, as  the  Salter's  Load  Sluice  case  and  the  other 
cases  founded  upon  it  are  not  noticed  in  the  argu- 
ment or  in  the  judgment.  But  in  R.  v.  GuardiansoJ 
Walliiigjord  Union,  10  A.  &  E.  259,  where  tliose  cases 
were  cited,  the  Court  followed  the  case  of  The 
Governors  of  the  Poor  of  Bristol  v.  Waite,  without 
any  attempt  to  reconcile  it  with  what  had  been 
previously  decided.  In  the  case  of  R  v.  Badcock, 
0  Q.  B.  787,  however,  Lord  Denman  in  giving 
judgment|reviewed  the  authorities  which  appeared 
to  be  conflicting  on  the  one  side,  the  series 
which  followed  Reg.  v.  The  Inhabitants  of  Liverpool, 
and  on  the  other  that  which  commenced  with  the 
Governors  of  the  Poor  of  Bristol  v.  Waite,  and  ob- 
served that  in  all  the  first  class  the  public  as  such, 
unlimited  by  the  bounds  of  county,  borough,  or 
parish,  had  substantial  and  direct  interest  in  the 
benefit  which  the  application  of  the  funds  produced; 
in  the  latter  the  ratepayers,  or  at  most  the  inhabi- 
tants of  certain  parishes,  were  alone  concerned 
in  the  benefit  direct  or  iodiredt.  The  distinc- 
tion was  afterwards  approved  of  and  adopted  by 
Coleridge,  J.,  in  the  case  of  R.  v.  Harrogate,  15 
Q.  B.  1020.  The  attempt  thus  to  reconcile  the 
discordant  decisions  will  be  regarded  as  having  been 
completely  unsuccessful  when  it  appears  that  in  the 
flrst  class,  instead  of  all  the  cases  being  instances 
in  which  the  public  at  large  unlimited  by  the  bounds 
ofjcounty,  borough,  or  parish,  had  an  interest,  there 
are  found  the  cases  of  R.  v.  Trustees  of  the  Weaver 
JVavigatton,  in  which  the  surplus  funds  were  applied 


for  the  general  purposes  of  the  county  of  Chester, 
and  of  R.  v.  ilayor  of  Liverpool,  and  R.  t.  £r- 
minster,  in  which  the  public  beyond  the  bounds  of  the 
borough  had  no  interest  in  the  benefit  produced  by 
tlie  application  of  the  funds.  And  the  distinction 
fails  altogether  if  the  term  "  public  purpose  "  as 
distinguished  from  private  purposes  is  to  fa«  resolved 
into  the  question  of  beneficial  occupation,  because 
it  would  then  appear  to  be  immaterial  whether  the 
public  purposes  which  exclude  the  idea  of  private 
benefit  were  of  a  local  or  of  a  general  character. 
The  desire  of  the  court,  however,  not  to  be 
bound  by  the  former  decisions  and  yet  not  to 
be  compelled  expressly  to  overrule  them  is  exhi- 
bited in  a  very  striking  manner  in  the  case  of  It  v. 
Commissioners  of  Hairogate,  15  Q.  B.  10,  where  it 
was  held,  that  in  order  to  exempt  property  fttwa 
liability  to  poor-rate  on  the  ground  of  its  occupa- 
tion for  public  purposes,  the  benefit  must  be  exclu- 
sively public,  and  that  if  the  occupation  was  in 
some  degree  beneficial  to  the  whole  public,  yielding 
additional  benefit  also  to  a  limited  district  or  com- 
munity, the  property  was  rateable ;  as  if  it  could 
make  any  difference  in  point  of  principle  when  the 
occupation  is  for  public  purposes,  that  one  porti(Hi 
of  the  public  derived  a  greater  benefit  from  tltt 
application  of  the  funds  produced  than  the  rest. 
After  these  fruitless  endeavours  to  reconcile  the 
decisions  a  case  arose  in  which  it  seemed  absolutely 
necessary  to  determine  whether  R.  v.  ItJtaJbiiajtts 
of  Liverpool,  and  the  cases  which  followed  it,  were 
to  be  submitted  to  as  authorities  for  the  future,  or 
were  to  be  set  aside  and  disregarded.  In  the  case  of 
The  Trustees  of  the  Birkenhead  Bodes  r.  The  Ocerseat 
of  Birkenhead,  2  K.  &  B.  148,  the  question  to  be 
decided  was,  whether  the  commissioners  of  the 
Birkenhead  docks  were  liable  in  respect  of  their 
occupation  to  be  rated  to  the  poor-rate.  It  ca- 
taiuly  requires  some  ingenuity  to  discover  »ny  dif- 
ference between  the  Birkenhead  docks  and  the 
Liverpool  docks,  the  latter  of  which  had  beea 
decided,  in  the  case  of  R.  v.  Inhabitants  of  lArtrpooL, 
not  to  be  rateable.  But  Lord  Campbell  held  that 
the  cases  were  distinguishable.  He  said  that  the 
decision  in  R,  v.  27i«  Commissioners  of  Salter's  Load 
Sluice  could  be  rested  only  on  the  clause  in  the  local 
Act,  which  directed  the  tolls  to  be  applied  and  dis- 
posed of  for  the  several  uses  and  purposes  of  the  sud 
Act,  and  to  no  other  use  and  purpose  whatsoever.  The 
question  was,  whether  this  amounted  to  aprohilntion 
to  apply  the  tolls  to  the  payment  of  the  pcxs'-rate. 
And  adopting  this  construction,  he  added,  ''  Wethink 
that  the  decision  in  the  Liverpool  case  can  only  be 
supported  by  similar  reasoning."  It  is  clear,  how- 
ever, that  the  cases  in  question  were  not  decided  oa 
any  such  ground,  and  it  could  have  been  assumed  by 
Lord  Campbell  only  from  his  desire  to  escape  from 
the  necessity  of  submitting  to  them  by  suggesting  a 
distinction  without  denying  their  authority.  T^at 
distinction  was,  that  in  the  Birkenhead  caae  the  ob- 
ligation to  lower  the  tolls,  which  was  mD<A  rdied 
upon  in  the  Liverpool  case,  was  entirely  wanting. 
It  might  have  been  supposed  that  the  decision  <tf  l^ 
Birkenhead  case  having  proceeded  upon  this  ground,. 
when  the  subsequent  case  of  The  lyne  IimrmeBtetL 
Conanissioners  v.  Overseers  of  Clurton,  1  £.  &  E.  516, 
was  brought  before  Lord  Campbell  and  the  Court  ct 
Q.  B.,  in  which  case  the  local  Acts  for  mak- 
ing a  dock  expressly  required  the  commisaioners  in 
the  event  of  any  surplus  remaining  after  the  appro- 
priation of  the  rates  to  the  purposes  of  the  Act  to 
lower  the  rates  to  the  extent  of  such  rorplas,  be 
would  have  adhered  to  the  distinction  and  h*Te  held 
the  case  to  be  governed  by  the  authori^  of  £,  r. 
Inhabitants  of  LiverpooL  But  instead  of  taking  this 
course,  he  sud  that,  to  hold  the  dock  exempt  from 
rateability,  they  should  have  to  overrule  Birkodttad 
Bock  Trustees  r.  Birkenhead  Overseers,  and  that  tba 
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only  distinction  between  the  cases  was  that  in  the 
Uirlceiihead  case  the  commissioners  had  power  to 
ruse  the  rates  agun  after  having  reduced  them.  In 
this  unsatisfactory  state  of  the  authorities,  it  is  evi- 
dent that  the  two  classes  of  decisions  which  have 
been  subjected  to  this  examination  cannot  stand  to- 
gether, and  that  it  is  necessary  for  your  Lordships  to 
determine  which  of  them  is  agreeable  to  law.  It 
must  not  be  overlooked  that  in  favour  of  the  exemp- 
tion of  the  doclcs  from  liability  to  poor-rate,  there  is 
the  recital  in  the  Act  of  4  &  5  Vict.  c.  +8,  which 
strongly  indicates  the  opinion  of  the  Legislature  that 
the  cases  which  had  held  the  property  of  municipal 
corporations  not  to  be  liable  to  poor-rate  had  been 
rightly  decided.  But,  as  Lord  Campbell  said  in  lieg. 
T.  Inhabitants  of  Houghton,  1  K.  &  B.  616,  a  mere 
recital  in  an  Act  of  Parliament  either  of  fact 
or  of  law  is  not  conclusive,  and  we  are  at 
liberty  to  consider  the  fact  or  the  law  to 
be  different  from  the  statement  in  the  re- 
cital. The  question  of  coarse  depends  upon  the 
true  meaning  of  the  word  "occupier"  in  the  43  Eliz. 
c.  2.  The  words  of  the  Act  are  as  general  as 
possible,  "  every  occupier  according  to  his  ability." 
And  Lord  Denman,  in  the  case  of  the  Governors  of 
the  Poor  of  Bristol  v.  Waite,  5  A.  &  E.  1,  seems  to 
give  a  correct  description  of  the  effect  of  those 
words  when,  after  adverting  to  the  meaning  of  the 
term  "  beneficial,  occupation,"  he  says,  without 
affecting  the  precision  of  an  exact  definition,  it 
would  probably  be  nearer  the  truth  to  say  that  a 
presumptive  liability  arising  from  occupation  is  to 
be  explained  away  in  each  case.  It  is  impossible 
not  to  agree  with  the  observations  made  by  his 
Lordship  in  A  t.  Starry,  12  A.  &  E.  92,  that  no  one 
can  review  the  numerous  decisions  (which  cases 
somewhat  like  the  one  then  before  him  had  occa- 
sioned) without  regretting  that  the  court  was  ever 
induced  to  depart  from  the  sim{de  test  which  the 
subject-matter  of  occupation  would  in  every  case 
have  afforded.  Whether  the  occupation  was  in 
respect  of  private  or  public,  or  charitable  purposes, 
it  would  have  been  wiser  to  have  disregarded,  and 
whenever  the  subject-matter  was  found  productive 
to  any  one  to  have  rated  the  actual  occnpant  in 
respect  of  that  produce,  I  cannot  help  thinking  that 
the  test  here  suggested  was  the  one  intended  by  the 
Legislature.  By  the  Act  the  taxation  is  to  be  on 
every  occupier  "according  to  the  ability  of  the 
parish."  The  productive  occupation  of  the  several 
occupiers  within  the  parish  make  up  its  aggregate 
ability.  If  an  occupier  derives  no  benefit  of  any 
description  from  his  occupation,  it  forms  no  part  of 
the  general  ability  of  the  parish ;  but  if  it  is  pro- 
ductive (although  not  profitable),  there  is  nothing 
in  the  Act  which  requires  the  overseers  to  follow 
the  produce  in  its  subsequent  application.  The 
receipt  of  it  constitutes  the  visible  ability  of  the 
occupier.  As  was  said  by  Lord  Tenterden  in  R. 
y.  Inhabitants  of  St.  Giles,  York,  3  B.  &  A.  579,  if 
any  profit  be  made  the  application  of  it  when 
made  is  immaterial  as  to  the  question  of  rateability. 
This  seems  to  be  the  true  distinction  which  ought 
to  have  guided  the  decisions,  and  not  that  between 
private  benefit  and  public  purposes,  from  the 
adoption  of  which  all  the  contrariety  in  the  cases  on 
the  subject  of  beneficial  occupation  has  arisen.  It 
is  to  be  observed  tliat  the  term  beneficial  occupa- 
tion is  nowhere  to  be  found  in  the  Act  of  Elizabeth, 
and  it  must  have  been  used  in  the  different  cases  as 
synonymous  with  ability.  In  this  sense,  the  deci- 
sions with  regard  to  St.  Luke's  and  St.  Bartho- 
lomew's Hospitals,  and  to  chapels  and  rectory 
houses,  where  no  pew  rents  are  received,  are  per- 
fectly intelligible.  In  none  of  them  could  any  per- 
son in  the  character  of  occupier  be  said  to  derive 
any  benefit  from  the  occupation.  But  that  the 
absence  of  private  benefit  is  no  ground  of  exemption 


appears  from  the  cases  in  which  trustees  of  chaix;l?^ 
who  received  profit  from  letting  the  pews,  although 
they  applied  it  entirely  to  the  purposes  of  the 
chapel,  were  held  rateable.  And  in  the  recent  case 
of  k.  V.  Slerry,  12  A.  &  E.  84,  the  trustees  of  a 
school,  purchased  from  funds  raised  by  charitable 
subscriptions  and  bequests,  were  held  rateable  in 
respect  of  the  school,  because  no  child  was  admitted 
to  the  school  without  an  annual  payment  of  12/., 
although  the  average  annual  expense  with  respect 
to  each  child  was  20/.  The  case  of  Salter's  Load 
Sluice  gave  the  key-note  to  all  the  subsequent  deci- 
sions, which  held  that  the  prima  facie  liability  of  an 
occupier  no  longer  existed  when  it  was  shown  that 
tbe  profits  connected  with  his  occupation  were 
applicable  to  public  purposes.  Lord  Kenyon,  in 
founding  his  judgment  upon  R,  v.  St.  Luke's  tlos- 
pital,  must  have  intended  to  decide  Ihat  in  the  case 
before  him  there  was  no  beneficial  occupier,  although 
he  did  not  advert  to  the  distinction  that  in  the 
case  of  St.  Luke's  there  was  nothing  received, 
by  any  one  by  reason  of  the  occupation,  while  the 
commissioners  of  the  Salter's  Load  Sluice  were  em- 
powered to  take  tolls  for  the  navigation,  which  waa 
vested  in  them.  The  exemption  of  an  occupier, 
whose  occupation  is  applicable  to  public  purposes,  was 
thus  almost  identically  introduced,  and  having  been 
so,  it  was  accepted  without  much  consideration  In  the 
subsequent  cases.  At  last,  some  decisions  having 
taken  place  which  were  hard  to  be  reconciled  with 
each  other,  it  became  necessary  to  define  with  some 
precision  the  true  principle  which  ought  to  govern, 
cases  of  this  description.  The  distinction  was  then 
proposed  between  general  and  local  public  purposes. 
The  difficulty,  not  to  say  the  impossibility,  of  recon- 
ciling the  cases  by  a  distinction  of  this  sort  has  been 
alreiidy  shown.  If,  as  before  observed,  the  ability 
of  the  occupier  means  the  personal  benefit  derived 
from  his  occupation,  it  is  as  much  excluded  where 
the  profits  of  nis  occupation  are  applicable  to  limited 
public  purposes  as  where  they  are  to  be  applied  tO' 
the  benefit  of  the  public  at  large.  I  am  of  opinion 
that,  under  the  words  of  the  43  Eliz.,  every  occupier 
of  a  tenement  yielding  profit  is  within  the  rating: 
clause  of  the  statute,  although  the  tenement  be  a 
public  work  for  the  general  good  of  the  realm,  and 
the  profit  be  directed  to  be  applied  exclusively  to 
its  maintenance.  Having  thus  expressed  my  opinion 
that  the  Mersey  Docks  and  Harbour  Board  are 
liable  to  be  rated  for  the  Liverpool  as  well  as  for  the 
Birkenhead  docks,  it  is  unnecessary  to  consider  the 
effect  of  the  different  Acts  of  Parliament  by  which, 
the  trustees  were  expressly  made  liable  to  parochial 
rates  in  respect  of  warehouses  to  be  built,  in  like 
manner  as  the  same  are  or  would  bo  payable  in 
respect  of  warehouses  the  occupancy  of  which  is- 
beneficial.  The  provisions  of  these  Acts  certainly 
appear  to  indicate  the  opinion  of  the  Legislature  that,, 
without  them  the  warehouses  would  have  been 
exempt  from  liability  to  poor-rate  as  part  of  the 
docks  enjoying  that  exemption.  But  if  this  liability 
existed  before,  the  Acts  cannot  have  the  effect  of 
taking  It  away  (not  by  express  enactment,  but)  by 
mere  implication.  It  is  quite  true,  as  Byles,  J.  baa 
said,  that  the  Act  of  20  &  21  Vict,  having  consoli- 
dated the  docks  at  Liverpool  and  Birkenhead  into 
one  estate,  and  vested  the  control  of  them  in  one 
public  trust,  it  would  be  singular  if  one  portion  of 
the  property  should  be  rateable  and  one  not  rateable 
under  precisely  similar  circumstances.  This  un- 
doubtedly would  be  the  result  if  the  decisions  of 
the  two  cases  appealed  against  were  to  stand.  And  the 
remark  exhibits  in  a  striking  manner  the  impossi- 
bility of  reconciling  the  decisions  which,  on  the  one 
hand,  have  exempted  the  Liverpool  docks  from 
liability  to  poor-rate,  and,  on  the  other,  bavo 
rendered  the  Birkenhead  docks  liable  to  it.  By 
reversing  the  judgment  in  tbe  case  of  the  LtverpooL . 
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docks,  and  by  affirming  the  judgment  in  that  of  the 
Birkenhead  docks,  the  decisions  will  at  last  be 
brou<;ht  into  uniformity,  and  the  statute  43  Eliz. 
will,  in  my  opinion,  receive  its  proper  construction 
and  have  its  consistent  effect  and  ox>eration. 

Lord  KiNOSDOwK. — My  Lords,  I  concur  with  my 
noble  arid  learned  friends  in  the  opinions  they  have 
expressed. 

Judgment  for  app.  in  Jone^s  case. 

Judgment /or  re^.  in  Cameron's  case. 
Solicitors  for  Mersey  Board,  Wright  and  Venn. 

Solicitors  for  Jones,  Swi/l,  Wagstaff  and  BUn- 
kitisop. 

Solicitors  for  Cameron,  Chester  and  Urquhart. 


V.O.   WOOD'S    OOTTBT. 

Iteported  by  W.  H.  nEsxET  anil  K.  T.  Bodlt,  Esqra., 
BuTl>tera-at-La<r. 

June  2,  9,  10  and  13,  1865. 
Thb  AnoRNBr-GENBaAi.   at  the  relation  of  The 

CONSBBVATORS    OF  THB  RiTEB    THAMES    V.  The 

Mayob,  Aldebmek  axd  Corposation  of  Kimo- 
stos-on-Thambs. 

Iigunction — Nuisance — 10  j*  11  Vict.  c.  34 — Drainage 
into  a  pmSe  river. 

The  corporation  of  Kingston-on-Thames  having  adopted 
a  new  scheme  of  drainage,  whercbg  a  largelg  increased 
amount  of  sewage  would  be  poured  into  the  Thames : 

Held,  on  a  suit  by  the  Thames  Consenxmcg  Board,  that 

the  court,  having  regard  to  the  Towns  In^provtment 

Clauses  Act  1647,  ought  not  to  grant  an  injunction 

u-here  that  was  not  evidence  of  the  actual  existence  or 

immediate  probability  of  a  nuisance,  and  the  suit  was 

dismissed   without    costs,   without   prejudice  to  any 

future  bill  when  a  sufficient  case  should  arise. 

This  was  a  snit  by  the  Attorney-General  on  the 

information  of  the  Conservators  of  the  Thames  to 

restrain  the  dcfts.  the  Mayor  and  Corporation  of 

Kingston-on-Thames  from  emptying  an  increasing 

quantity  of  sewage  into  the  Thames,  so  as  to  create 

a  nuisance  to  the  persons  navigating  the  river  or 

dwelling  near  it. 

By  the  Thames  Conservancy  Act  1857  twelve 
conservators  of  the  Thames  were  appointed,  and  all 
the  estate  and  interest  of  the  mayor  and  coiporation 
of  London  in  the  bed,  soil  and  shores  of  the  river 
Thames  from  Staines  to  Teddington,  and  all  the 
estate  and  interest  of  Her  Majesty  in  thebed,  soil  and 
shores  of  the  river  Thames  from  Teddington  to  Yant- 
lett  Creek  in  Kent  (except  certain  portions)  were 
vested  in  the  conservators. 

The  54th  section  of  the  Act  declared  that  it  should 
not  be  lawful' for  any  person  to  erect,  build,  or  make 
any  embankment,  or  any  erection,  building,  or  work 
in  or  upon  the  bed  or  shore  of  the  river  Thames,  or 
to  drive  any  piles  thereon  or  in  the  said  river,  with- 
out the  permission  of  the  conservators. 

The  98rd  section  gave  the  conservators  authority 
to  cut  the  banks  for  the  purpose  of  making  and 
enlarging  sewers,  and  for  other  pmposes,  and  to  per- 
mit other  persons  so  to  do  under  such  restrictions 
as  the  conservators  should  think  proper  to  impose. 

The  lC6th  section  enacted  that  notliing  in  that 
Act  contained  should  extend  to  prejudice,  diminish, 
alter  or  take  away  any  of  the  rights,  power,  or 
authorities  with  respect  to  the  regulation  of  sewers 
vested  in  the  Commissioners  of  Sewers  within  the 
limits  of  the  Act,  or  in  any  person  under  or  by 
virtue  of  any  Act  of  Parliament,  or  to  render  any 
l)eTson  liable  to  any  penalty  under  the  Act  for 
allowing  ordinary  sewage  to  flow  into  the  rirer 


Thames ;  but  all  such  rights,  powers,  and  authorities 
vested  in  such  commissioners,  or  person,  should  be 
OS  good,  valid  and  effectual  as  if  the  Act  had  not 
been  passed. 

By  a  lease  dated  the  26th  Dec.  1861,  the  Mayor 
and  Corporation  of  Kingston  demised  to  the  con- 
servators a  slip  of  ground,  therein  described  as  a 
towing-path,  adjoining  the  river  Thames,  situate  in 
the  parish  of  Kingston,  and  containing  858  yards  or 
thereabouts,  for  the  term  of  seven  years  ^m  the 
20th  March  I860,  at  the  yearly  rent  of  802L,  with  a 
covenant  by  the  corporation  for  the  quiet  enjoyment. 

At  the  date  of  the  lease,  and  for  some  time  pre- 
viously, there  had  been  a  drain  which  (after  passing 
under  a  part  of  the  towing-path  demised  by  the 
lease)  discharged  its  contents  into  the  river.  Th& 
drain  (where  it  passed  under  the  towing-path)  was 
a  barrel  drain,  about  two  feet  only  in  diameter,  and 
its  outfall  did  not  extend  into  the  bed  of  the  rivo-, 
but  was  in  the  bank. 

According  to  the  statements  in  the  bill,  the  drain- 
age of  Kingston  was,  up  to  April  1864,  collected  in 
cesspools,  which  were  from  time  to  time  emptied, 
and  only  a  small  quantity  of  sewage  found  its  way 
into  the  Thames  through  the  above-mentioned 
drain. 

On  the  31st  March  1864  the  secietary  ct  the 
conservators  received  notice  from  Mr.  Wilkinton, 
town  clerk  of  ICingston,  that  the  eorpoiation  pro- 
posed to  make  certain  alterations  in  the  outfaU  of 
the  drain. 

On  the  7th  April  1864  Mr.  Wilkinson  sent  to  the 
conservators  a  plan  of  the  proposed  alterations: 
and  on  the  11th  April  1864  four  of  the  members  of 
the  conservancy  board,  with  their  engineer,  went 
to  Kingston,  and  by  appointment  met  some  of  the 
members  of  the  corporation,  with  their  engineer, 
and  received  from  them  a  verbal  statement  of  what 
the  corporation  proposed  to  do. 

It  appeared  from  the  plan  sent  to  the  conserraton, 
and  from  what  passed  at  the  meeting  of  the  11th 
April,  that  the  corporation  proposed  to  lower  the 
outfall  of  the  drain,  and  to  extend  it  thirty  feet 
further  into  the  bed  of  the  river,  and  also  to  increase 
the  capacity  of  the  drain  and  outfall,  and  ttiat  they 
proponed,  by  means  of  the  drain  and  outfall  (as  so 
enlarged),  to  discharge  into  the  river  a  very  large 
quantity  of  sewage. 

The  scheme  (as  determined  upon  at  a  meeting  of 
the  corporation  in  April  1864)  was  to  remove  the 
existing  cesspools  and  construct  nine  mites  of  new 
sewers,  to  connect  these  sewers  with  the  above- 
mentioned  drain,  and  so  to  discharge  all  the  sewage 
of  Kingston  into  the  river. 

It  appeared  from  the  statements  in  a  schedole  to 
the  deft.'s  answer,  that  there  were,  in  Apvil  1864, 
1345  houses  in  the  whole  of  the  borough,  that  68» 
of  these  were  drained  exclusively  by  cesspools,  with- 
out overflow  drains,  and  that  225  were  drained 
exclusively  by  cesspools  with  overflow  drains  into 
the  public  sewers ;  and  that  435  houses  only  were 
drained  exclusively  by  means  of  drains  that  ran  into 
the  Thames,  or  into  a  stream  called  Hog's  Mill 
River  (also  running  into  the  Thames),  eitlicr 
directly  or  by  means  of  the  public  sewers  in  the 
borough. 

It  appeared  also  that  there  were  twelve  paUie 
sewers  carrying  sewage  from  the  borough  into  the 
Thames,  but  that  of  these  five  had  been  made  witUn 
the  last  twenty  years,  and  that  there  were  also  a 
number  of  private  sewers,  and  that  only  110  houses 
were  drained  into  the  river  exclusively  by  means  of 
the  above-mentioned  drain  under  the  towing-path. 

On  the  15th  April  1864  a  meeting  of  the  conser- 
vators was  held,  for  the  ptupose  of  considering  the 
application  made  to  them  on  behalf  of  the  defts.  as 
to  the  alteration  of  the  outfall  of  the  sewer.  Hie 
conservators  considoed  that  the  plan  of  dndniee 
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proposed  by  the  defts.  wonld  be  very  injurioas  to 
the  public,  and  determined  to  refuse  to  allow  them 
to  alter  and  extend  the  outfall  as  proposed. 

Accordingly,  on  the  19th  April,  the  secretary  of 
the  conservators  wrote  to  Mr.  Wilkinson,  in  refe- 
rence to  the  proposed  new  scheme,  as  follows : 

I  am  Instmcted  to  Inform  yoa  that  as  the  conserratore  are 
of  opinion  ttiat  Bucti  a  discharge  wonld  be  most  damaging  to 
that  part  of  the  river,  malting  It  rather  a  filthy  drain  than  a 
means  of  healthy  enjoyment  to  a  large  portion  of  the  public, 
they  will  feel  it  Oielr  dnty  to  offer  the  proposed  meanu«  every 
oppoaition  in  their  power. 

No  reply  was  sent  to  this  letter,  but  the  bill 
Alleged  that  on  the  20th  May  the  conservators  were 
informed  for  the  first  time  that  a  large  number  of 
men  were  employed  by  the  def  ts.  in  deepening  and 
-enlarging  the  drain  near  the  spot  where  it  passed 
under  the  towing-path  comprised  in  the  lease  of 
the  26th  Dec.  1861,  and  that  thereupon  the  conser- 
Tators  instructed  their  solicitors  to  take  such  pro- 
-ceedings  as  might  be  necessary  to  prevent  any 
alteration  in  the  banks  of  the  river,  or  of  the 
towing-path,  or  any  increase  in  the  discharge  of 
sewage  into  the  river. 

Although  the  corporation  did  not  appear  to  have 
used  the  compulsory  powers  given  them  by  sect. 
-85  of  the  Towns  Improvement  Clauses  Act  1847, 
in  constructing  drains  for  all  the  houses  in  the 
Ix>rough,  yet  jimctions  were  placed  in  the  new 
services  opposite  nearly  every  house,  so  as  to  give 
the  owners  every  farality  for  connecting  their 
-drainage  with  them,  and  the  following  notice  was 
placarded  about  in  July  1664 : 

Hoose  Drainage. 
All  owners  of  property  deairona  of  draining  into  the  main 
seweis  or  otherwise  Improvhig  ttie  sanatory  arrangement  of 
their  property  as  the  work  proceeds,  will  oblige  by  giving 
the  oontraetoran  early  intlmaaon  thereof,  in  order  that  he  may 
provide  the  necessary  Jtmction  and  arrange  for  snoh  drainage. 
(Signed)  S.  Suhubsuli,  Contractor. 

The  bill  alleged,  that  owing  to  the  weir  at  Ted- 
dington,  the  current  of  the  river  was  very  sluggish, 
and  that  the  increased  quantity  of  sewage,  dis- 
charged into  the  river  by  the  enlarged  drain,  would, 
in  time,  cause  an  offensive  deposit  in  the  river  near 
Teddington,  and  would  also  seriously  pollute  the 
water  of  the  river,  and  would  be  injurious  to  the 
health  of  persons  navigating  or  using  the  river 
.at  or  below  Kingston,  or  dwelling  on  or  near  the 
1)anks  of  the  river  at  or  below  that  place,  and 
-would  destroy  the  fish  in  the  river,  and  in  this  and 
other  respects  be  a  great  and  serious  nuisance. 

The  prayer  of  the  bill  was,  that  the  def  ts.  might 
be  restrained  from  cutting  through  any  portion  of 
the  towing-path  comprised  in  the  lease  of  Dec. 
1861,  or  of  the  banks,  bed,  or  soil  of  the  river 
Thames,  and  from  erecting  or  making  any  sewer, 
outfall,  or  other  works  upon  the  bed  or  banks  of 
the  river,  and  in  particular  from  deepening,  or  en- 
larging, or  extending  into  the  bed  of  the  river 
Thames,  the  outfall  of  the  drun,  without  the  per- 
mission of  the  conservators. 

That  the  defts.  might  be  restrained  from  con- 
necting the  new  sewers,  intended  to  be  constructed 
hy  them,  with  the  outfall  of  the  existing  drain,  and 
from  causing  or  pennitting  any  sewage  which  had 
not  theretofore  been  discharged  into  the  river 
Thames  by  means  of  the  aforesaid  outfall,  to  drain 
or  pass  into  the  river  Thames  by  means  of  the 
aforesaid  outfall  or  otherwise. 

The  defts.,  in  their  answer,  admitted  that  they 
proposed,  by  means  of  the  said  new  system  of 
drainage,  to  collect  into  one  sewer  (being  the  drain 
in  question)  the  sewage  which  had  before  been  dis- 
charged by  different  sewers,  but  they  stated  that 
by  means  of  flushing,  they  intended  so  to  dilute 
and  deodorise  the  sewage,  that  it  would  not  be  a 
nuisance,  and  they  denied  that  they  intended  to 
enlarge  the  outfall  drain,  or  to  interfere  with  the 
towing-path. 


The  defts.  also  submitted  that,  under  the  Towns 
Improvement  Clauses  Act  1847,  they  had  a  right 
to  drain  the  sewage  of  the  borough  into  the  river, 
that  if  it  was  collected  and  emptied  by  one  sewer 
into  the  river  as  proposed,  it  would  not  be  a  nuisance 
to  the  conservators  oC  any  other  persons. 

They  also  maintained  that  the  corporation  of 
Kingston  had  for  the  period  of  twenty  years  next 
before  the  commencement  of  the  suit,  enjoyed  as  of 
right,  and  without  interruption,  the  right  as  occasion 
required  of  their  own  free  will  of  discharging  into 
the  river  by  means  of  the  outfall  of  the  drain  in 
question  all  such  sewage  as  they  thought  fit  so  to 
discharge  from  all  or  any  of  the  houses  within  the 
limits  of  their  borough,  as  it  existed  previous  to 
the  enlargement  thereof  by  the  Kingston-upon- 
Tbames  Improvement  Act  1855,  and  that  they  had 
enjoyed  the  like  right  for  the  period  of  forty  years 
next  before  the  commencement  of  this  suit,  and 
that  they  had  a  right  to  discharge  into  the  river  by 
means  of  such  sewers,  drains,  or  openings  as  they 
thought  fit  from  time  to  time  to  use  or  make  fur 
that  purpose,  all  such  sewage  as  they  thonght  fit  so 
to  discharge  from  all  or  any  of  the  houses  within 
the  aforesaid  limits  of  the  borough  as  it  existed 
previous  to  the  enlargement  thereof  by  the  Kin;;- 
ston-upon-Thames  Improvement  Act  1855. 

The  defts.  also  urged  the  heavy  loss  which  would 
result  to  them  from  any  interference  with  the  con- 
tract entered  into  for  the  construction  of  the  new 
sewers  for  6300L,  and  stated  that  the  only  mode  in 
existence  of  draining  the  town  was  by  using  the 
river. 

Evidence  was  adduced  on  the  part  of  the  con- 
servators to  show  that,  owing  to  the  weir  at  Ted- 
dington, the  current  of  the  river  was  very  sluggish 
at  and  above  the  place  where  the  ouUfall  drain 
entered  the  river,  particularly  in  summer ;  that  the 
population  of  Kingston  was  upwards  of  16,000; 
that  at  Walton  (where  the  population  was  only  4000) 
the  stench  from  the  sewer  was  very  offensive ;  that 
the  population  of  Kingston  was  rapidly  increasing, 
showing  an  increase  of  50  per  cent,  between  1851 
and  18G1  ;  that  the  whole  of  the  land  in  the  borough 
was  building  land ;  and  that  the  demand  for  houstis 
exceeded  the  suppy. 

Dr.  Letheby,  the  analytical  chemist,  stated,  in  lus 
affidavit,  his  opinion  that,  if  the  proposed  scheme 
were  carried  out,  it  would  be  attended  with  serious 
consequences  to  the  quality  of  the  water  above  Ted- 
dington Weir ;  that  it  would  cause  the  accumulation 
of  a  large  quantity  of  highly  offensive  mud ;  that 
in  summer  it  would  render  the  surface  of  the  water 
in  all  probability  from  the  outfall  to  the  weir 
extremely  offensive,  and  that  the  emanations  from 
the  putrefying  mud  might  have  a  serious  effect  on 
the  health  of  those  exposed  to  its  influence ;  that  it 
would  render  the  water  of  the  river  entirely  unfit 
for  domestic  purposes ;  that  it  would  most  likely 
destroy  the  flsh,  and  that  the  discharge  of  sewage 
from  the  proposed  works  would  becom*  a  great 
public  nuisance. 

There  were  also  affidavits  from  gentlemen  living 
on  the  banks  of  the  river,  stating  that  the  proposed 
new  sewage  scheme  would  be  a  serious  nuisance  to 
themselves  and  those  of  their  neighbours  residing  on 
the  banks. 

Dr.  William  Odling,  in  his  affidavit,  stated  th.at  it 
was  his  opinion  that  the  propose<l  discharge  of 
sewage  would  lead  to  a  large  accumulation  in  the 
river  of  highly  putrescible  mud,  which  becoming 
heated  by  the  sim  would  evolve  most  offensive 
emanations  prejudicial  to  the  health  and  comfort  of 
the  neighbourhood. 

Evidence  was  also  adduced  to  show  that  the 
springs  relied  upon  by  the  defts.  for  flushing  the 
sewers  were  land  springs  of  no  great  extent,  and 
inadequate  for  the  purpose,  and  that  most  probably 
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the  refuse  of  gasworks  and  other  manufactures  would 
be  discharged  into  the  river,  and  that,  if  so,  it  would 
have  a  very  prejudicial  effect ;  and  that,  in  conse- 
quence of  the  sewage  being  discharged  in  one 
volume  by  one  sewer  outlet,  instead  of  by  a  number 
of  small  drains,  the  nuisance  "would  be  considerably 
greater  than  at  present ;  and  that  the  sewer  already 
existing  at  Surbiton  (about  a  mile  above  Kingston) 
Tendered  the  water  offensive. 

The  affidavits  filed  by  the  dcfts.  went  to  show 
that  the  greater  part  of  the  drcinage  of  the  town 
already  went  into  the  river  by  the  public  sewers  ; 
that  owing  to  the  depth  of  water  and  the  rapidity 
of  the  stream,  no  nuisance  would  arise  from  the 
new  scheme  of  sewage ;  tliat  the  quantity  of  sewage 
^scharged  would,  even  in  the  summer  months, 
amount  only  tol-400thpartof  the  volume  of  tberiver ; 
that  the  drainage  at  Surbiton  had  not  created  any 
nuisance  ;  and  that  many  old  sewers  had  been  dis- 
covered during  the  recent  works,  and  these  were 
relied  upon  as  showing  that  the  corporation  had  a 
prescriptive  right  to  drain  into  the  river. 

Dr.  Letheby,  in  his  affidavit  in  reply,  stated  that 
he  had  examined  the  condition  of  the  river  at  and 
below  the  Surbiton  sewer  on  the  20th  July  1864 ;  that 
where  cesspools  were  used,  they  retained  the  most 
offensive  part  of  the  sewage,  namely,  the  solid  sedi- 
mentary matters  which  formed  the  deposits  in 
rivers ;  that  by  the  prop<>8ed  plan,  more  than  two 
tons  and  a  half  of  solid  excrementitious  matter 
would  be  discharged  into  the  Thames  daily,  besides 
the  whole  of  the  trade  and  kitchen  refuse  of  the 
borough,  the  drainage  from  tlie  stables,  and  the 
'washings  of  the  streets ;  that  the  effect  would  be  to 
cover  the  stream  with  such  of  the  excrement  as 
floated,  and  to  form  a  deposit  of  black  matter  which 
had  a  tendency  to  ferment;  that  the  practice  of 
making  the  rivers  of  England  the  receptacle  of  all 
the  filth  of  the  towns  was  becoming  a  monstrous  evil, 
and  would  be,  if  not  checked  and  corrected,  a 
national  disgrace ;  for  that,  although  the  effect  at 
first  was  not  very  marked,  yet  little  by  little  the 
solid  part  of  the  excrementitious  matters  accumu- 
lated, and  in  a  longer  or  shorter  time  became  execs- 
aively  offensive,  killing  the  fish  of  the  stream  and 
destroying  the  vegetation. 

He  referred  to  the  diminution  of  water  in  the 
Thames  in  recent  times,  in  consequence  of  improved 
drainage,  and  said  that  it  was  not  impossible  that, 
in  a  dry  season,  there  would  be  no  water  to  flow  over 
Teddington  weir ;  and  tliat,  if  this  were  to  occur,  the 
whole  of  the  water  at  Kingston  and  Surbiton  would 
eoou  become  a  mass  of  putrefying  filth.  That  he 
had  traced  the  course  of  the  sewage  from  the  outfall 
of  the  Surbiton  sewer  to  a  considerable  distance 
below  it,  and  that  the  effect  was  to  render  the  water 
black  and  turbid,  to  deposit  a  large  quantity  of 
foetid  mud,  and  to  cover  the  aquatic  plants  with  the 
well-known  sewer-fungus. 

The  material  clauses  of  the  Towns  Improvement 
Clauses  Act  1847  (10  &  11  Vict.  c.  34)  were 

Sect.  24 : 

The  commlastoners  shall  from  time  t<2  time,  gnbject  to  the 
conditions  herein  contained  as  to  the  notice  to  be  given  and 
Ihe  plana  and  eatlmates  to  be  prepared,  caose  to  iM  made 
under  the  Btreeta  such  main  and  other  sewers  aa  ahall  be 
necessary  for  the  effectual  draining  of  the  town  or  district 
within  the  limita  of  the  special  Act,  and  also  all  such  roaervoirs, 
flluices.  engines  and  other  works  as  shall  be  necessary  for 
cleaning  auch  sewers ;  and,  if  uocdfui,  they  may  carry  snch 
sewers  through  and  across  all  underground  cellars  and  vaults 
under  any  of  the  streets,  doing  as  little  damage  as  may  be, 
«nd  making  full  compensation  for  any  damage  done ;  and  if, 
for  compleUng  any  of  the  aforesaid  worlcs,  it  be  found  neces- 
sary to  carry  them  into  or  through  any  inclosed  or  other  lands, 
the  oommlssionerB  may  carry  the  some  into  or  through  such 
lands  accordingly,  making  full  eompeusation  to  the  owners 
and  occapiers  tl^ereof ;  and  they  may  alt«o  cause  such  sewers 
to  commnnicate  with  and  empty  themselves  into  the  sea  or 
tiny  public  river,  or  they  may  cause  the  refuse  from  such  sewers 
to  be  conveyed  by  a  proper  channel  to  the  most  convenient 
site  for  its  collection  and  sale  for  agricnltural  or  other  pnr- 


posea,  as  may  be  deemed  most  expedient,  but  so  that  the 
same  shall  In  no  case  become  a  nuisanceL 

Sect  85,  which  empowers  the  i^mmissioners  to 
construct  drains  from  houses  where  such  houses  are 
not 

Drained  by  a  saf&cient  drain  or  pipe  commnnksting  Tith 
some  sewer,  or  with  the  sea,  or  some  public  river  to  the  Bati»- 
faction  of  the  commisBioners. 

Sect.  30,  which  directs  that 

Ko  house  or  building  within  the  limits  of  the  special  Act 
shall  be  built  upon  a  lower  level  than  will  allow  of  tae  drain- 
age  of  the  wash  and  refuse  of  each  house  or  tmUdiog  inu 
some  sewer  belonging  to  the  commis*donem  ...  or  into 
the  sea,  or  some  public  river  into  which  the  commiasionera  an 
empowered  to  empty  their  sewers. 

Sect.  107: 

Nothing  in  this  Act  contained  ahall  be  construed  to  rriHer 
lawful  any  act  or  omiasion  on  the  part  of  any  person  whkb  is, 
or  but  for  this  Act  would  be  deemed  to  be,  a  nuiaanoe  at  coa- 
mon  law,  nor  to  exempt  any  person  guilty  of  nuisance  tl 
common  law  from  prosecution  or  action  in  respect  iha-not, 
according  to  the  forms  of  proceeding  at  common  law,  ikor  frvo 
the  consequences  upon  being  convicted  thereot 

Sir  H.  Cairns,  Q.  C.  and  Cotton,  in  support  of  th; 
information,  said  that  the  pits,  appc.ired  in  two 
capacities.  First,  as  lessees  under  tlic  corporation  of 
Kingston  they  asked  the  interference  of  the  court 
to  protect  their  property  ;  secondly,  on  behalf  of  lite 
public  they  asked  the  court  to  prevent  the  d^.-fts. 
from  polluting  the  river.  Tjiey  contended  that  it 
was  shown  by  the  evidence  that  the  increased 
amount  of  sewage  from  the  additional  number  of 
houses  intended  to  be  drained  into  th^  river,  and 
the.  concentration  of  the  sewage  and  the  discturt;8 
of  it  in  one  place  would  be  most  injurious  to  tiie 
river,  and  cause  the  greatest  discomfort  to  those 
navigating  the  river  and  dwelling  on  its  banks,  erea 
if  it  did  not  result  in  actual  danger  to  their  hiotlth. 
As  Lord  Mansfield  observed  in  Jieg.  r.  (FAt'ds,  1 
Burr.  337 :  "  It  is  not  necessary  that  the  smell 
should  be  unwholesome,  it  is  enough  if  it  renders 
the  enjoyment  of  life  and  property  uncomfortable." 
As  to  the  prescriptive  right  asserted  by  the  corpo- 
ration to  drain  into  the  river  whatever  sewage  they 
pleased,  there  was  no  evidence  that  the  drains  ia 
question  were  made  by  the  corporation,  and  at  aay 
rate  there  could  be  no  prescription  for  a  nuisance : 

Fouler  v.  Sauadert,  2  Coke,  446. 
They  alss  cited 

Cater  y.  The  Leauham  Dlttrict  Board  of  Worh,  U 

L.  J.  74^  (J.  R ;  10  L.  T.  Bep.  N.  S.  235; 
ne  Attoraey-Genieralv.  Tkt  Tom  CoundlofBirmitj- 

Aa>n,4K.&  J.528; 
EMot  V.  The  NonK-Eattem  Raikeaa  Companf,  10  H. 

of  L.  Gas.  333 ;  8  L.  T.  Bep.  M.  S.  337. 

Holt,  Q.  C,  Gifanl,  Q.  C.  and  liamadfe  for  the 
defts. — ^The  question  as  to  the  tights  of  inhabitants 
on  the  banks  of  navigable  rivers  to  discharge  their 
sewage  into  them  was  a  most  important  one,  and  was 
now  raised  for  the  first  time.  In  all  caaa  where  the 
court  had  interfered  «rith  the  powers  vested  in  the 
commissioners  for  draining  towns,  it  had  been  on  the 
ground  of  some  private  nuisance.  Here  there  vss 
no  niusance.  But  assuming  that  the  discharge  al 
sewage  into  a  navigable  river  was  a  noisaoce,  they 
contended,  first,it  wasanuisauce  expresslyaathorijt.il 
and  directed  by  the  Towns  Improvement  Clause* 
Act,  10  &  11  Vict.  c.  34,  which  directs  the  constroc 
tion  of  sewers  to  empty  themselves  into  the  sea  or 
into  some  public  river,  and  that  no  house  sboaM  be 
built  without  drainage  into  such  sewers,  or  into  the 
sea,  or  into  some  public  river.  It  was  the  busioeai 
of  the  corporation  to  see  that  this  was  done.  The 
discharge  of  sewage  into  a  river  was  no  nuisacce 
at  common  law — the  right  of  discharging  sews^ 
into  the  sea,  or  into  a  navigable  river,  was  unirenaL 
There  was  a  twnflict  of  evils  upon  the  sewi^c  qiMi- 
tion,  but  the  health  of  the  inhabitants  of  tM  towns 
must  be  considered  ;  it  would  be  smonsly  injored 
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unless  proper  drainage  was  provided  for  the  town. 
Secondly,  that  a  right  of  sewage  is  a  tiling  wliidi  may 
be  prescribed  for,  and  evidence  had  been  given  of 
their  inrescriptive  right  to  discbarge  sewage  into  the 
river.  Thirdly,  that  no  act  wm  done  or  threatened 
by  the  defts.  which  would  create  such  serious 
mischief  as  would  entitle  the  pits,  to  the  interference 
of  the  court.  The  evil,  both  actual  and  prospective, 
was  greatly  exaggerated  in  this  instance;  the 
amount  of  solid  sewage  poured  into  the  river,  when 
compared  with  the  volume  of  water  in  the  river, 
was  almost  infinitesimal  in  amount.  At  any  rate, 
the  court  ought  to  allow  time  for  ascertaining  the 
actual  effect  of  the  proposed  sdieme  before  granting 
the  application,  which  at  present  was  altogether 
premature.    They  dted 

Attomey-Gentral  ▼.  TU  Luton  Board  of  Health, 
2  Jur.  N.  S.  180; 

The  WaadiieoHh  Dittrict  Board  of  Workt  v.  London 
and South-WtHem  Baiboag  Compaaj),  8  Jar.  K.  S. 
691; 

BiddttlpK  V.  The  Vatry  of  St.  George't,  Hanoeer- 
tfuare,  8  L.  T.  Bep.  N.  S.  6M ;  9  Jur.  K.  S.  434 ; 

The  Trustees  of  the  Birheithead  Doda  v.  Zotrd;  4  De 
G.  M.  4  G.  732; 

Wood  V.  Sutcllfe,  2  Sim.  N.  8. 163 ; 

EarlofRipon  v.  Hobart,  3  My.  ft  K.  169; 

Bainee  v.  Taylor,  2  Phill.  209 ; 

Hale  De  Jure  Maria,  c.  3. 

Cotton  in  r^ly. 

The  Vicb-Cbaxcellor  said  the  question  raised 
was  whether  a  system  of  drainage  like  that  con- 
tcmidated  by  the  defts.  could  be  an  annoyance 
which  the  Attorney-General  had  a  right  to  complain 
of  on  behalf  of  the  general  public.  He  thought  it 
was  the  first  time  such  a  question  had  been  raised 
with  regard  to  a  river  of  the  magnitude  and  im- 
portance of  the  Hiamcs.  Large  navigable  rivers 
were  not  formerly  recognised  with  mach  interest  by 
the  Legislature,  except  for  the  purpose  of  naviga- 
tion, and  as  the  means  of  draining  the  surrounding 
country  and  thus  preventing  inundations.  These 
were  the  two  great  objects  to  carry  out  which  the 
Commissioners  of  Sewers  were  established,  and  so 
very  little  could  be  found  with  reference  to  the 
subject  of  nuisance  that  it  would  be  necessary 
to  look  to  usage  to  find  out  to  what  other  uses 
large  navigable  streams  were  adapted.  There 
was  the  use  made  of  it  by  individuals  for  domestic 
purposes  and  manufacturing  operations,  and  some 
of  these  operations  requiring  water  in  a  great  degree 
of  purity.  Then  the  river  was  used  for  watering 
cattle,  and  persons  living  on  the  banks  used  the  water 
for  drinking.  Then  the  river  was  used  for  fishing. 
As  to  the  right  of  the  public  to  have  the  river  kept 
in  a  fit  state  for  bathing  it  was  not  very  material 
to  consider  that,  as  it  never  could  be  injurious  to 
bathing  without  being  at  the  same  time  injurious  to 
much  higher  rights.  Not  only  had  the  drainage'of 
the  surrounding  country  been  carried  into  the 
river,  which  might  have  had,  to  a  certain  extent, 
the  effect  of  silting  up  the  bed  of  the  river,  but 
persons  had  for  all  time  de  facto  used  the  water  for 
the  purpose  of  carrying  off  the  filUi  which  must  be 
got  rid  of  for  the  benefit  of  human  health.  In 
saying  this  he  did  not  intend  to  imply  that  the 
coraoration  had  established  any  such  prescriptive 
rigat  to  discharge  the  sewage  into  the  nver  as  that 
act  up  by  their  answer.  There  was  no  evi- 
dence of  any  such  right.  On  the  other  hand, 
there  was  the  fact  that  the  inhabitants  of 
Kingston  had  been  in  the  habit  of  ^tting  rid 
of  their  superfluous  filth  by  draining  it  into  the 
river.  What,  then,  was  to  be  done  in  a  case  where 
that  filth  would  be  multiplied  at  least  twofold,  with 
an  aggravation  of  the  evil  from  the  circumstance 
tiiat,  instead  of  its  being  carried  into  the  river  by 
nmnerous  outlets,  it  would  all  be  collected  together 
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in  one  sewer.  He  had  no  hesitation  in  saying  that 
if  it  had  been  established  before  him  by  sufficient 
evidence  that  the  water  had  been  rendered  unfit  for 
cattle  to  drink  or  for  domestic  purposes,  then,  not- 
withstanding the  Act  of  1847,  a  nuisance  would 
have  been  created  which  ou(^t  to  be  arrested  by 
injunction.  His  Honour  then  read  the  24th  section 
of  the  Towns  Improvement  Clauses  Act  1847,  and 
said  he  could  not  accede  to  the  argument  that  Ae 
words  "  become  a  nuisance  "  were  to  be  confined  to 
the  latter  alternative  of  collecting  the  sewage  for 
sale.  Two  alternatives  were  pointed  out,  discharge 
into  a  river  or  the  sea,  or  collection  and  sale 
for  agricultural  purposes ;  and  in  neither  case 
was  a  nuisance  to  be  created.  The  effect, 
therefore,  of  sect.  24  was,  that  the  commissioners 
were  not  to  be  permitted  to  drain  into  a  navigable 
river  or  the  sea  so  as  to  create  a  nuisance.  Having 
stated  thus  much,  what  he  had  to  consider  was, 
whether  there  was  in  the  present  case  evidence  of  an 
actual  nuisance  committed,  or  evidence  of  the 
extreme  probability  of  a  nuisance  if  that  which  was 
being  done  wvs  allowed  to  continue.  He  felt  that 
the  difficulty  in  the  way  of  the  pits,  was  tliat  it  was 
necessary  for  them  to  establish  the  existence  of  an 
actual  immediate  nuisance,  and  not  a  mere  case  of 
injury  some  hundred  years  hence,  when  chemical 
contrivances  might  have  been  discovered  for  pre- 
venting the  evil.  Here  there  was  a  river  which  had 
been  used  for  a  variety  of  purposes,  for  drunage, 
for  land  drainage,  for  navigation,  for  domestic 
purposes  and  for  watering  cattle.  In  a  large  public 
river  everybody  had  a  right  to  employ  the  water  as 
he  thought  fit  for  any  or  all  of  these  purposes. 
There  must  necessarily  be  annoyance  to  the  inUabi- 
tants  on  the  banks,  which  was  distinguishable  from 
legal  nuisance,  and  must  be  submitted  to  a  certain 
extent.  Steamers,  for  in«tance,  no  doubt  caused 
great  inconvenience  to  persons  in  wherries,  but  no 
one  thought  that  that  constituted  a  nuisance. 
So  with  respect  to  bathing  or  fishing,  though  persons 
might  be  inconvenienced  in  particular  parts  of  the 
river,  yet  such  inconvenience  would  not  amount  to 
a  nuisance.  The  question  wasoneof  degree,  and  soma 
slight  degree  of  inconvenience  in  navigable  rivers 
would  not  justify  the  interference  of  the  court. 
[The  V.C.  then  referred  to  Wood  ▼.  Sutdiffe,  2  Sim. 
N.  S.  163;  The  Attorney- General  v.  Sluffield  Gat 
Consumer!  Company,  8  De  O.  M.  &  O.  304,  whicli 
showed  that  where  the  nuisance  was  continual, 
though  small,  the  court  would  interfere.]  Of 
course,  where  the  evil  was  of  such  a  magnitude 
that  it  affected  the  health  of  the  inhabitants, 
as  in  the  case  before  the  court  of  the  river  Lea, 
where  sewage  equal  in  amount  to  tiie  volume  of 
water  in  the  river  was  being  daily  poured  into  the 
river,  and  scarlet  fever  had  actually  broken  out, 
everything  of  that  kind  would  be  a  nuisance,  whether 
the  river  was  navigable  or  not,  and  he  should  at 
once  have  interfered :  (The  Attorney- General  v.  The 
Melrojjolitan  Board  of  Works,  9  L.  T.  Bep.  N.  S.  133.) 
His  Honour  then  commented  on  the  evidence,  and 
said  that  there  was  nothing  very  definite  as  to  the 
present  injury,  and  that  what  injury  there  was 
seemed  to  be  of  a  slight  character.  With  re- 
gard to  the  Surbiton  sewer,  the  evidence  only 
went  to  show  that  for  300  or  400  yards 
a  discolouration  of  the  water  could  be  traced,  but 
not  extending  over  the  whole  river,  as  the  other 
side  still  remained  bright  and  clear.  The  grievance 
that  was  pointed  to  in  the  evidence,  particularly 
that  of  Dr.  Letheby  and  Dr.  Olding,  was  one  that 
was  likely  to  occur  hereafter.  H  the  case  was 
really  one  of  immediate  danger,  what  important 
evidence  might  have  been  given.  But  here  there 
was  none  of  the  usual  evidence  which  was  always 
forthcoming  in  cases  of  river  nuisance,  as  to  death 
of  fish,  cattle  refusing  to  drink  the  water,  or  bottles 
Digitized  by  VJV^VMJt 


846 


UAGISTBATES'  OASES. 


C.  P.] 


Jbffrtbs  v.  Etahs. 


[C.  P. 


of  vater  produced  in  court.  Kotiiing  of  this  kind 
had  taken  place.  Tliere  had  been  coniiderable 
exaggeration  on  lx>tb  sides,  bnt  looking  at  the  great 
interests  of  the  water  companies,  who  drew  their 
supplies  from  the  Thames  at  Kingston,  in  having 
the  water  of  the  river  pore,  wlmt  important  evidence 
on  the  sut>iect,  if  the  case  was  feally  one  M  imme- 
diate danger,  might  have  been  looiced  for  from  them. 
Not  a  single  witness,  however,  from  any  one  of  the 
water  companies  had  come  fwward  to  say  that  he 
antidpated  any  injmry.  No  one  said  that  the 
water  had  lieen  rendered  unfit  for  cattle  to 
drink,  no  one  had  said  tliat  he  had  been  nnaUe 
to  use  the  water  for  domestic  purposes.  When  it 
was  found  that  what  had  been  done  at  Sorbiton  was 
very  like  what  would  be  done  here,  and  that  it  had 
not  produced  any  of  those  ordinary  descriptions  of 
nnisan<!e  in  which  the  court  had  been  in  the  habit 
of  interfering,  he  should  hesitate  very  much  before 
coming  to  the  conclusion  that  what  bad  been  done 
at  Kingston  would  produce  a  nuisance  which  ought 
to  be  interfered  with  by  this  court.  Though  he 
wholly  put  aside  any  idea  of  prescriptive  right  in 
the  corporation  of  Kingston,  yet  he  thought  there 
was  evidence  of  a  usage  by  a  considemble  portion 
of  the  town  of  draining  some  of  their  filth  into 
the  Thames.  The  provisions  of  the  Ac%  of  1847 
showed  tliat  the  mere  fact  of  draining  into  a  navig- 
able river  was  not  in  itself  to  be  considered  a 
nuisance^  since  it  was  authorised  to  be  done  pro- 
vided no  nuisance  was  thereby  occasioned.  Besides 
some  means  of  defecating  or  deodorising  the  sewage 
might  be  applied  before  the  nuisance  actually  arose. 
The  Court  could  not  look  forward  to  a  lengthened 
proepectiveperiodastowbenapossiblenuisancemight 
arise.  The  most  he  could  have  done  on  the  preseot 
occasion— but  he  did  not  think  it  right  to  do  it- 
would  have  been  to  let  the  case  stand  over  till  Hilary 
Term,  and  then  have  seen  whether  what  was  being 
done  would  create  the  evil  anticipated.  But  he  did  not 
see  any  probabih'ty  of  the  evil  being  created  in  that 
time,  and  the  court  would  have  full  power  to  deal 
with  the  matter  when  any  case  of  actual  nuisance 
arose.  On  the  present  occasion  he  shonld  dismiss 
the  information,  but  without  costs,  as  the  corpora- 
tion had  set  up  a  strange  claim  of  prescription,  and 
had,  or  threatened  to,  cut  through  tha  towing-path, 
and  had  declined  to  give  any  satisfactory  answer  as 
to  thor  intention  when  written  to  by  the  pits.' 
solicitor.  He  should  make  the  following  order :— The 
Court,  being  of  opinion  that  the  evidence  does  not 
establish  the  existence  of  any  nuisance  with  respect 
to  the  works  executed,  or  intended  to  be  executed, 
by  the  def ts.,  or  any  case  for  die  interference  of  the 
court  in  reelect  to  nuisance  to  be  apin«hended  if 
such  works  be  carried  into  effect,  let  the  information 
be  dismissed,  without  prejudice  to  any  proceedings 
on  the  part  of  the  Attomey-Oeneral  or  the  pits.,  in 
the  event  of  such  works  oocasiomng  a  nuisance. 

Solicitors :    Frere,  Cholnidaf  and  Co, ;  WiOduum 
and  MaUhea$, 


OOTTBT  OF  OOMKOK  PIiBAS. 

Bapottcd  \>r  W.  Matd  uid  Lomut  Smra,  Esqxi., 
B*n1<t<n.«t-L*w. 

Monday,  June  6, 1865. 

Jbwbtm  v.  Etahs. 

Game — Bight  of  $parting — Cutting  down  vndetieood— 
Q^iet  enjot/tiunt. 

The  pit.  kcutd  a  farm  to  R.  with  a  raereation  to  Atm- 
telf  of  the  right  of  "hunting,  ihooting,  fishing,  and 
sporting"  over  it,  and  subsegnenthf  granted  "  the  ex- 
clusive r^t  of  shooting  and  sporting  over,  and  taking 
the  game,  nmits,  and  wild  fowl  upon  tt,"  wiA  the 
quiet  enfoyment  of  tueh  right  to  the  pit.: 


Held,  that  this  grant  included  all  the  ammalt  itiieh 
were  by  onUnarj  usage  the  subjects  of  skooting  and 
sportbig,  and  therefore  that  R.,  in  IdfHng  tie  nMitt, 
committed  a  wrongful  act,  far  which  the  deft  was  mot 
liable  in  an  action  fir  breath  of  cnentuU  for  ^miet 
enfrnfment. 

R,  whose  occupation  consisted  of  between  SOO  and  400 
acres,  cut  aoum  and  grubbed  up  about  forty  acres  *f 
fine  and  underwood  on  his  farm : 

Held,  that  although  the  tenant  did  cut  down  and  gnA  ^ 
the  underwood,  neverthdess  tiers  iciu  no  esHction  »f 
the  pit.  from  his  right  of  shooting  over  the  la»d,  ami 
therefore  that  the  deft,  was  not  hdble  far  a  breach  of' 
covenant  fir  qukt  enf^meM. 

The  declaration  set  out  an  indenture,  whereby  the 
deft,  demised  to  the  pit  a  dwdliog  and  lands  for  a 
term  of  sevm  years  (unexpired  at  the  time  of 
action  brought),  and  also  the  excluive  right  of 
shooting  and  sporting  over,  and  taking  the  game, 
rabbits  and  wild  fowl  upon  the  said  pretniaes  and 
upon  other  lands,  with  a  reservation  to  the  deft, 
his  heirs  and  assigns,  all  timber  and  other  trees,  un- 
derwood, thorns  and  bushes  growing  oq  the  pre- 
mises, with  liberty  of  entering  upon  any  part  of  the 
lands,  and  doing  all  necessary  and  convenient  acts 
for  the  preserving,  pruning,  felling  and  carrying 
away  the  said  timber,  &c.,  making  reasonable  con- 
pensation  for  all  consequential  damage  or  loaa  to 
the  pit,  the  pit  paying  a  certain  rent  for  the  same ; 
and  Uie  deft  covenanted  that  the  pit  should  peace- 
ably and  quietly  enjoy  the  said  premises  witlioat 
any  interruption  b^  the  deft  or  any  penova  wiuin- 
soever  lawfully  claiming  by  or  from  him.  Where- 
upon the  ^t  entered,  &c. 

Breach: 

That  dmioc  dw  ssl'l  teiBt  OM  Mr.  Best,  (ban  lawfoSr  date- 
lag  tibe  light  to  shoot  (be  imbMts  in  and  ufon  Uw  uid  imam 
and  lands,  through  and  nndor  tha  dett,  ud  haring  a  gosd 
title  to  the  eeaie  through  and  ond^r  Iilin,  entered  into  sad 
npon  the  said  landi^  and  allot  and  Idlied  and  eanisd  awg 
lam  gMMiUtlaa  at  rabbits  them,  and  evleted  the  pit  (ram  the 
enjoTDient  of  the  said  exclnslTe  tight  ot  iihootink  «ad  raort- 
ing,  and  taking  tlie  uid  rabbltt^  so  to  liim  detnieed  lad 
KTMitsd  as  atonsaid ;  and  tlie  pit  fiotber  —y*  that  tte  aU 
Ur.  Bees,  then  also  lawtnlly  elaimiog,  and,  in  tmet,  faavlag. 
through  and  under  the  deft,  the  right  to  eat  down  dlvera  ttam, 
coverts,  woods,  and  plantations  in  sad  npon  the  t*id  laenon 
and  lands,  over  which  tlie  plaintift  had,  under  and  by  viitte 
o(  tlie  said  indentoie,  the  exolariva  right  ot  eboaaiag  sad 
sporting  asstoresald,  eutdowasodeaniedairar  and  dmtiujad 
divers  quantities  ot  the  uid  tune,  coverta,  woods,  and  plan- 
tations, and  thereby  evicted  die  pit  trom,  and  diatsrbed  hia 
in,  die  enJojBUBt  ot  thesatd  right  ot  shooting  sad  UKallug  te 
asd  over  the  manor  aad  landa 

The  pleas  wsN: 

1.  To  flnt  breach,  that  Beet  did  not  enter  the  laade  and 
kili  the  rabliitB  and  evict  the  pit  from  the  mijajtaaA  at  the 
•aid  exduatve  ti^  ot  ahooting  aad  eperthig  aad  taking  tfea 
rabbits,  as  alleced.  %  That  Bee*  did  not  lawtnOr  clataa  Oa 
right,  nor  had  ns  a  good  title  to  shoot  the  aaid  tabbia  apoa 
the  manor,  ts  aUaged.  a.  Toa*eaadbnach,thatBeeadMBSt 
cntdown  and  cany  away  aaddastroy  the  iaiaa,  eoTaaia,te. 
tod  thereby  evict  the  pit  from,  tad  dittnrb  him  in.  tbs  e«|ay- 
ment  ot  the  stid  rimt,  aa  alleged.  4.  That  Beea  had  aai, 
through  aad  under  aa  deft,  Oe  right  to  eat  down  the  titm, 
ear«tm,tt. 

Issue  thereon. 

The  cause  was  tried  before  Blackbtim,  J.,  at  &r 
Pemtnrokeshire  assizes,  when  tiie  learned  judge  Mt 
the  following  qnestioiif  for  the  jury: 

I.  Did  the  pit  miffer  damage  in  oonseqoenoe  of 
Recs  having  exercised  the  right  to  dtootthe  nUit*; 
and,  if  so,  haw mudi? 

3.  Did  Bees  injure  the  pit's  right  of  sbootzng  bj 
cutting  fnne  and  underwood ;  a^  if  so,  ■urbat  were 
the  damages  ? 

file  jury  an*w«red  in  favour  of  the  pit  on  bslk 
questions,  with  IS/,  damages. 

The  verdict  was  then  entered  for  the  pit  on  Ike 
first  issue,  and  for  the  deft  on  the  seMnd,  leavt 
being  merved  to  move  to  enter  the  vtadict  for  Itf 
on  &(tt  issu^  if,  on  the  tone  ooutrMttoB  of  tte 
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leaae,  Ree*  had  from  the  deft,  the  right  to  thoot  the 
Tabbiti ;  and  on  the  thiid  and  fonrth  iuues  for  the 
'deft.,  with  leave  to  enter  the  verdict  on  them  for 
18t  it  the  court  ahould  be  of  opinion  that  the  iMoe* 
in  fact  were  proved. 

A  rule  having  been  obtained  to  set  aside  the  ver- 
•dict  on  the  lecoi^  isaae,  on  ibe  ground  that,  on  the 
true  conatruction  of  the  leaae  from  the  deft,  to  Bees, 
Bees  had  the  nght  to  kill  rabbits ;  and  to  set  aside 
-the  third  and  fourth  iasues,  and  enter  them  for  the 
pit.  for  iSL,  with  leave  to  more  on  the  ground  that 
^the  issues  were  in  fact  proved,  and  that  on  the  con- 
struction of  the  said  lease  Bees  had  the  right  to  cut 
"furze  and  underwood,  the  deft,  being  at  uberty  to 
contend,  if  necessary,  upon  the  argument  of  the 
rule,  that  the  second  breach  was  bad,  on  the  ground 
(that  the  acta  oomplained  of  did  not  amount  to  any 
breach  of  the  deft's  covenant,  the  final  judgment 
therein  should  bo  stayed. 

Sardinge  Gifard,  Q.  C,  H.  <f.  AUen,  and  G.  B 
Bughea  showed  cause  against  the  rule ;  and 

JBomn  and  C.  Cokridge  appeared  in  support  of  it. 

The  following  cases  were  referred  to  in  the  course 
of  the  argument : 

meiiam  v.  aawher,  7  U.  &W.633; 

/Immm  v.  itockeU,  ili.liG.9U; 

BirUtct  V.  Paget,  81  Beav.  408 ; 

•tJraluat  v.  EaarL  11  Ex.  836 ; 

■&Hcer  V.  Barnard,  1  E.  ft  E.  874; 

A  V.  Tola,  1  Ld.  Bay.  151 ; 

A  r.  TKompton,  2  T.  R  18; 

Padmeb  v.  King,  7  C.  B.,  N.Bn  CO;  1  L.  T.  Bep. 

N.S.98; 
fkomat  y.  Frederickt,  10  Q.  B.  775. 

ERI.K,  Cjr. — ^I  am  of  opinion  that  this  rule  should 
be  discharged.  The  action  is  brought  for  breach  of 
«  covenant  for  qniet  enjoyment,  extending  to  the 
•booting  wliich  the  pit.  was  to  have  over  the  deft.'« 
farm  in  the  occupation  of  Bees.  The  declaration 
atatcs  that  Bees  held  the  farm  by  a  lease  prior  to 
the  grant  to  the  pit.,  and  had  a  right  under  that 
lease  to  kill  the  rabbits,  which  he  did,  and  therefore 
that  the  pit.  had  not  qniet  enjoyment  of  his  right 
of  shooting.  The  great  point  made  by  the  pit.  is, 
that  Bees  had  a  right  to  shoot  the  rabbits,  which 
right  is  traversed.  Now,  I  am  of  opinion  that  he 
b^  no  such  right;  the  demise  to  him  was  of 
the  farm,  with  a  reservation  to  the  deft,  of  the 
exclusive  right  of  hunting,  shooting,  fishing,  and 
sporting  over  it ;  and  the  deft,  has  granted 
that  right  to  the  pit  The  reservation  was  in 
Absolute  and  unqualified  terms,  and  it  can  hardly 
be  contended  that  the  deft,  under  it  had  no  right, 
«M  he  went  over  the  farm,  to  shoot  a  rabbit,  and  I 
think  the  ordinary  usage  in  sporting  and  shooting 
must  be  taken  to  have  been  granted  and  reserved  to 
the  deft  The  question  in  dispute  is,  whether  the 
ceservation  extended  beyond  what  is  strictly  called 
■"  game."  That  is  a  word  capable  of  various  exten- 
sions and  restrictions ;  it  is  an  indefinite  word,  and 
'has  had  different  meanings  at  different  times,  in  the 
'earlier  statutes  including  rabbits,  but  excluding 
tbem  in  the  later  ones.  Had  this  been  a  reservation 
-of  "  game,"  we  might  have  construed  it  by  the  light 
«f  the  later  statutes,  wliich  exclude  rabbits ;  but  the 
word  "game"  is  not  mentioned  in  the  lease.  I 
would  a&,  that  when  a  tenant  takes  a  form,  with  a 
reservation  of  game  to  the  landlord,  and  the  landlord 
increases  it  to  too  great  an  extent,  the  keeping  it 
down  must  be  a  matter  of  arrangement  between  lum 
.and  the  landlord.  Here  there  was  no  such  stipula- 
tion, and  no  evidence  that  the  rabbits  had  increased 
to  any  extent  The  other  point  is,  whether  the  deft. 
has  committed  a  breach  of  an  implied  covenant,  that 
bis  tenant  should  not  cut  down  the  underwood  or 
.^rub  up  the  furze,  such  implied  covenant  being  said 


to  be  comprised  in  the  covenant  for  qniet  enjoyment 
of  the  shooting.  Bees  certainly  cut  down  and 
grubbed  up  the  furze,  but  that  did  not,  to  my  mind, 
constitute  an  eviction  of  the  pit.  £rom  his  right  of 
shooting  over  the  thirty  or  forty  acres  so  dealt  with, 
over  imch  he  has  the  same  right  as  before. 
It  would  be  absurd  to  say  that  there  was  a  breach 
of  such  a  covenant,  if  a  farmer,  who  had  been  in 
the  habit  of  growing  turnips,  clover,  and  other 
things  suitable  for  partridges,  were  to  give  them 
np  and  change  the  nature  of  his  crops.  I  limit 
this,  however,  to  the  case  of  a  tenant  turning  thirty 
w  forty  acres  out  of  SOO  or  400  into  cultivation, 
because  if  a  lessor  planted  a  wood,  and  stipulated 
that  the  lessee  should  have  the  shooting  in  that 
wood,  and  then  cut  it  down,  it  seems  to  me  that 
there  would  then  be  a  breach  of  covenant. 

WiLLse,  J.— I  am  of  the  same  opinion,  and  I  can 
see  no  reason  why  the  words  of  the  reservation 
should  not  be  understood  as  apjdying  to  all  ttungs 
which  generally  come  within  its  terms,  and  shoot* 
ing  rabbits  does  generally  come  within  them.  With 
regard  to  the  judgment  in  Graham  v.  Eimrt,  I  have 
spoken  to  my  brother  Martin,  in  irhose  words  it  is 
expressed.  "  Game  commonly  so  called "  there 
api>lies  to  such  things  as  are  usually  sported  after 
in  contradistinction  to  animals  and  small  birds,  not 
of  that  description,  such  as  sparrows,  &c.  It  is 
clear,  therefore,  that  Bees  had  not  the  right  to  kill 
the  rabbits,  and,  consequently,  on  the  first  point,  the 
pit.  fails.  Then,  as  to  the  other  point,  the  argu- 
ment for  the  pit.  would  have  had  much  weight  if 
the  grant  had  been  of  wood  or  underwood,  though 
even  then,  as  at  present  advised,  I  should  say  that 
the  tenant  might  cut  the  underwood  in  the  ordi- 
nary way.  This,  however,  is  only  a  simple  grant 
in  general  terms  to  take  such  game,  rabbits,  and 
wild  fowl  as  might  be  from  tiUie  to  time  on  the 
luid,  (md  that  does  not  hinder  the  landowner  from 
udng  the  land  in  the  ordinary  way,  and  changing 
from  time  to  time  the  use  to  which  he  puts  it.  I 
think,  therefore,  the  cutting  of  the  underwood  was 
not  a  breach  of  any  covenant  implied  in  the  deed  of 
1860.  On  both  points,  therefore,  I  am  of  opinion 
that  our  judgment  should  be  for  the  deft. 

BvLES  andMoNTAcrE  SMrrn,  JJ.  concurred. 

liiile  discharged. 

Friday,  June  23,  18Co. 

Thb  Vbstbt  of   Mabtlbbose  (qips.)  v.  Virbt 
(resp.) 

Setcer$ — New  uwer — Cott  of  coiulructiiig  home  drains 
— iletropoK*  Local  Managemeut  Act  (18  ^  19 
Vict,  c  120),  s».  69,  73. 

By  sect.  60  o/  lie  Metropolis  Local  Management  Act, 
where  the  vestry  alter  any  sewer,  or  provide  a  new 
sewer  in  substitution  for  one  disctmtimud  or  dosed  up, 
they  may  close  up  the  private  drains  and  provide  tiew 
{trains  in  lieu  thereof.  By  sect.  73,  if  a  house  be 
found  not  to  be  drained  by  a  sufficient  i£mn  communi- 
cating with  some  sewer  to  the  satisfaction  of  the  vestry, 
and  if  a  sewer  of  sufficient  size  be  within  100  feet  of 
any  part  of  such  house,  on  a  bwer  level  than  such 
house,  the  vestry  may  give  notice  to  the  owner  of  the 
house  to  construct  a  drain  and  such  works  as  shall 
appear  to  the  vestry  requisite,  and  if  the  oicner  ofsucli 
house  neglect  or  refuse  during  twenty-eight  days  after 
suA  notice  to  begin  to  construct  such  chain,  ^.,  the 
vestry  may  cause  the  same  to  be  constructed,  and 
recover  the  expenses  incurred  thereby  from  the  owner. 

Several  houses  drained  into  an  old  sewer,  there  being  a 
new  sewer  within  100  feet,  and  the  vestry  pasted  a 
resolution   that  they  tcere  not  drained  by  sufficient 
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drains  couimttnlcating  with  a  ttwer  to  their  $ati»fae- 
iion,  and  served  notices  requiring  the  owner  to  con- 
struct  drains  to  the  new  sewer.  The  owner  of  oru.  of 
the  houses  having  refused  to  do  thit,  the  vestri/  con- 
ttructed  the  diatns  and  summoned  the  owner  to  show 
cause  why  he  should  not  pay  the  expenses. 
On  a  case  stated  by  the  magistrate,  it  was 

Held,  that  the  alteration  of  the  drains  was  an  alteration 
in  the  «/stem  of  drainage  wAicA  fell  within  sect.  69, 
and  that  the  vestry  were  li(Alefor  the  expenses  andnot 
the  owner  of  tlie  house. 

This  WM  a  case  stated  hy  the  Maiylcbonc  police 
magistrate.  After  setting  oat  a  summons  com- 
manding ^e  resp.  to  appear  and  show  cause  why  an 
order  should  not  be  made  under  the  provisions  of 
the  Metropolis  Management  Act  1855  and  1862,  for 
the  payment  by  him  to  the  vestry  of  the  sum  of 
17/.  Is.  id.,  the  case  proceeded  as  follows : 

On  the  hearing  of  the  summons  the  following 
facts  were  proved.  John  Stephen  Vlret  was  the 
occupier  of  the  said  house  and  premises.  Complaint 
having  been  made  to  the  vestry  of  the  parish  of 
at.  Marylebone  as  to  the  drainage  of  the  house  and 
premises.  No.  17,  Edgware-road,  the  surveyor  of 
the  said  vestry,  by  their  direction,  examined  the 
drains  of  the  said  house  and  premises,  and  made  a 
report  to  the  vestry,  and  the  vestry,  on  the  30th 
July  18C3,  after  duly  considering  the  matter,  came 
to  the  following  resolution,  which  was  duly  entered 
on  their  minutes ; 

Kcsolved,  that  the  ptemtses  No«.  13, 14,  Id  «od  17,  Blgware- 
rosd,  and  Koa.  3J  and  34.  Upper  Seymonnttreet,  not  helttg 
drained  bj  snfflcient  dmim  comnmiiioattiig  with  a  aewer,  ana 
emptying  tliemselvea  into  ttie  aame  to  tlie  satisfaction  of  the 
vestry,  notices  be  given  to  the  owners  of  the  respective  pre- 
tni!<c!<,  13,  14,  1(1  and  17,  EdTware-road,  reqolilng  them,  pnr- 
Huant  to  the  73rd  nection  or  the  Local  Managetnent  Aet,  to 
drain  their  premlseB  by  separate  drains  into  the  troot  sewer  in 
£dgware-nM4 ;  and  that  like  notices  be  given  to  the  owners 
of  the  respective  premises  Nor.  33  and  34,  Upper  Seymour- 
iitt«et,  to  drain  by  separate  drains  into  the  newer  in  TTpper 
^ymour^treet ;  and  tliat  the  old  drain  or  sewer  at  the  rear  of 
the  above  premises  in  Kil^ware-toad.  and  under  tlio  houses 
;ii  and  34,  upper  Seymour-atreet,  be  diBcomlnnCii 

On  the  2l8t  Aug.  18C3  the  following  notice  was 
duly  served  on  the  said  J.  S.  Viret. 

(As  nothing  turned  on  the  form  of  the  notice,  it 
U  not  necessary  to  set  it  out  at  length.  It  gave 
the  resp.  notice  that  Ills  house  and  premises.  No. 
17,  Edgware-road,  were  not  "  drained  by  a  sufficient 
drain,  communicating  with  a  sewer  and  emptying 
itself  into  the  same,  to  the  satisfaction  of  tlie  said 
Tcstry,  and  that  there  was  a  sewer  within  100  feet 
of  some  part  Of  his  house  and  premises  on  a  lower 
level  tbw  the  same ;"  and  required  him  within 
twenty-eight  days  to  make  a  covered  drain  from  his 
house  into  the  sewer  in  Edgware-road,  to  the  satis- 
faction of  the  vestry.) 

This  notice  not  having  been  complied  with,  the 
builder,  with  other  persons  employed  by  the  vestry, 
went  to  the  premises  in  Dec.  18G3  for  the  piuposc 
of  doing  the  work,  and  the  said  J.  S.  Virct  refused 
to  allow  them  to  enter  such  premises. 

The  following  correspondence  then  took  place 
between  the  said  J.  S.  Viret  and  Mr.  Grccnwell,  the 
vestry  clerk : 

(The  cose  then  set  out  the  letters;  the  first  was 
from  Viret  to  the  vestry,  stating  that  he  declined 
giving  them  permission  to  enter  his  house  to  make 
any  alterations  as  to  his  present  mode  of  drainage, 
unless  the  vestry  would  hold  him  harmksa  from  all 
expenses  attending  the  execution  of  such  works. 
Mr.  Greenwell,  in  his  answer,  stated  that  the  pay- 
ment of  the  expenses  the  vestry  might  be  put  to, 
in  oontequence  of  his  non-comidiance  with  the 
notice,  would  be  required  from  him  as  the  occuiMer, 
pursuant  to  the  provisions  of  the  Metropolis 
Afanageipent  Act  18C2.) 

Shortly  after  the  said  J,  8.  Viret  withdrew  his 
opposition,  ttnd  allowed  the  agents  of  the  rcstry  to 


enter,  who  in  the  said  month  of  December  did  tke 
work  mentioned  in  the  said  resolution  and  notice. 

On  the  1st  Jan.  1864.  and  also  on  the  19th  Jaa. 
1864,  the  following  demand  was  duly  serrcd  on  the 
said  J.  S.  Viret : 

(The  notice  stated  that  the  drainage  works  at  tbe 
re8p.'s  premises  had  been  completed  by  the  vcstiy, 
and  that  the  expense  incurred  amounted  to 
nL  Is.  id.,  and  pursuant  to  the  Metrt^xdia 
Management  Act  1862,  s.  96,  the  Teatiy  required 
the  immediate  payment  of  such  amount  from  binik) 

The  said  J.  S.  Viret  refused  to  coinply  with  the- 
said  demand,  although  there  was  sufficient  rent  dae 
to  the  owner  of  the  said  premises  No.  17,  Edgware- 
road,  out  of  which  he  might  have  deducted  the- 
same ;  he  also  refused,  on  ap^cation  being  made 
to  him  under  the  25  &  26  Vict.  c.  102,  a.  96,  for  t&e 
same,  the  name  and  address  of  bis  landlord  and  the 
amoimt  of  the  rent  due. 

The  sum  of  17iL  7a.  4dL  was  a  reaaonaUe  charge 
for  the  work  done. 

The  house  tind  premises  in  question,  Na  17, 
Edgware-road,  together  with  eighteen  other  hoosev 
form  a  block  of  buildings,  seventeen  of  whidi  dnio 
into  a  sewer,  being  a  main  sewer  for  the  parposcs  tt 
this  case,  called  the  Edgware-road  sewer,  runniin; 
in  front  of  the  said  block  of  houses  along  the  Edg- 
ware-road, and  constructed  by  the  Commissioncn  of 
Sewers  in  the  year  1839.  At  the  time  of  the  said 
resolution  and  notice,  and  thenceforward  until  the- 
completion  of  the  work  by  the  vestry  as  afuresabl. 
two  of  such  houses,  the  said  house  No.  17  bring  ooe. 
did  not  drain  into  the  Edgware-road  sewer,  but  iato 
an  old  drain  or  sewer,  for  the  purposes  at  this  case- 
called  the  "old  drain,"  whidi  ran  at  the  back 
therebf  and  under  two  of  the  houses  forming  sndk 
block,  and  then  discharged  itself  into  one  of  the 
main  sewers. 

This  old  drain  was  sixty  or  seventy  years  old,  an* 
decidedly  objectionable ;  it  was  forracriy  used  for 
carrying  off  the  drainage  of  the  whole  block  d 
houses  before  mentioned,  and  in  1859  one  Butdier 
drained  into  it  from  a  tenement  in  Adam's-mews  at 
the  back  of  the  said  block  of  houses,  with  the  per- 
mission of  the  vestry.  It  had  also  been  cleansed 
and  flushed  by  the  Commissioners  of  Sewers  in  the 
years  1849  and  1850  upon  the  representations  made 
by  their  surveyor. 

The  effect  of  the  said  works  of  the  restry  was  to 
drain  the  said  house  and  premises  No.  17  by  a  suffi- 
cient covered  drain,  having  the  branches,  the  size, 
the  level,  the  fall  and  the  other  properties  and  inci- 
dents required  by  the  73rd  section  of  the  IS  &  19 
Vict.  c.  120,  communicating  with  and  emptying 
itself  into  the  said  Edgware-road  sewer,  whicn  is  af 
sufficient  size  within  the  meaning  of  the  said  section, 
and  within  twenty-six  feet  of  the  front  wall  of  the 
said  house,  and  is  on  a  lower  level  than  soch  hoiue 
and  premises. 

The  vestry  also  removed  and  flUed  up  all  tl» 
drains  leading  from  the  interior  of  the  said  htmsf 
and  premises,  No.  17,  Edgware-road,  to  the  oU 
drain,  and  then  cat  off  all  communication  therewidi 
from  the  said  prendscs  by  bricking  np  the  same. 

It  was  contended  before  me  on  behalf  of  die 
resp.; 

1.  That  the  alteration  in  his  drains  waa  an  atten- 
tion in  the  system  of  drainage,  and  did  not  come 
within  the  18  &  19  Vict  c  120,  s.  73,  but  under 
sect.  69  of  that  Act,  and  that  such  altcratioa 
ought  to  have  been  executed  at  the  expense  of  the 
parish  and  not  of  the  resp. 

2.  That  tmder  the  73rd  section  the  restry  is  o^ 
authorised  to  require  the  resp.  to  make  siiflh  iwit 
drains  communicating  with  the  oM  drain  or  sewer 
at  the  back  of  the  said  house  and  preBiItea,  thit 
being,  as  he  contended,  a  sewer,  and  beiag  : 
to  his  house  and  prenidacs  than  the  aewer  ia  i 
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Bdgwarc-road.  The  apps.  contended  that  the  old 
-drain  was  not  a  "  sewer"  within  the  meaning  of  the 
statutes,  and  that  if  it  was,  the  vestry  had  never- 
-theless  the  right  to  make  the  alterations. 

3.  It  was  contended,  on  behalf  of  the  reap.,  that  I 
had  jurisdiction  to  review  the  decision  of  the  vestry, 
jind  to  determine  whetlier  or  not,  before  the  altera- 
>tions,  the  rcsp.'s  liousc  was  dnuncd  by  a  sufficient 
■drain  communicating  with  some  sewer. 

I  was  of  opinion  that  I  had  no  power  to  review 
ithe  decision  of  the  vestry.  I  also  heflt,  that  the 
-^old  drain"  running  behind  Ihe  block  of  buildings 
in  .which  the  rcsp/s  house  is  comprised  is  a  sewer 
■within  the  meaning  of  the  interpretation  clause, 
18  &  19  Vict.  c.  120,  8.  250.  That  the  Commis- 
'Sioncrs  of  Sewers  I'hafl  exertased  control  over  it. 
That  the  rights  of  (be  <said  .commissioners  passed  to 
4be  vestry  by  the  operation  i<Jf  sect.  08  of  the  same 
Act,  and  tlrnt  in  ono  instance  the  vestry  had  used 
isnch  rights.  That  the  ajups.  were  hound  by  sect. 
•€9  of  the  same  Act  to  supply  private  drains  neces- 
•sary  to  enable  the  resp.'*8  house  to  drain  into  the 
-sewer  in  Edgware-road,  and  that  the  app.'s  having 
.-«o  done,  the  resp.  was  not  liable  to  them  for  the 
expenses  thereby  incurred. 

All  formal  matters  were  doly  proved,  and  it  was 
-solely  on  tb&last-mentioncd  ground  that  I  refused 
ito  make  th^order  for  the  payment  of  IJL  7s.  id. 

The  iq)ps.,  being  dissatisfied  with  my  decision  as 
bdng  erroneous  in  point  of  law,  duly  gave  the  notice 
in  writing  to  state  a  case,  &. 

I  have  therefore  to  pray  the  judgment  of  the 
•court  upon  this  case. 

(Signed)  J.  S.  Mansfield. 

Keane,  Q.  C.  (^Poland  with  hlra)  for  the  apps. — ^The 
•earlier  parts  of  sect.  73  of  the  Act  (18  &  19  Vict. 
•  c.  120)  ore  satisfied  by  the  facts  of  this  case.    The 

vestry  have  found  that  this  is  not  "a sufficient  drain 
•communicating   with   some   sewer  and  emptying 

itself  into  the  same  "  to  their  satisfaction,  and  the 

magistrate  cannot  review  that  decision,  as  it  is  on 
■a  matter  which  is  loft  to  the  vestry  by  the  statute, 

which  gives  an  appeal  to  the  Metropolitan  Board  of 
^orlu.  It  is  said  tliat  this  is  an  alteration  of  the 
-■system  of  drainage,  and  comes  under  sect.  G9  ;  but 

■where  a  house  is  not  sufficiently  drained  and  there 
OS  a  sewer  within  100  feet,  and  on  a  lower  level 

than  such  house,  then  the  vestiy  under  sect.  73 

may  require  the  owner  of  such  house  to  make  a 
^ndn.  Sect.  78  proceeds  on  the  assumption  that 
-•ome  one  responsible  for  the  drains,  as  distinct 
from  the  sewers,  does  not  attend  to  them.  Sect.  G9 
applies  to  a  case  of  sufficient  drainage  interfered 
with  by  the  vestry,  and  sect.  73  to  insufficient 
•drainage. 

Maammtra  tat  the  reap. — The  primary  object  of 
ttbe  vestry  was  to  substitute  a  sewer  in  front  of  the 
ihoose  for  one  at  the  back,  and-  the  drains  were  only 
.altered  so  as  to  substitute  one  sewer  for  another. 
They  have  not  required  the  owner  to  make  his 
.drains  sufficient,  but  to  alter  his  system  of  private 
drains  for  the  purpose  of  the  primary  object,  viz. 
a  change  of  sewers. 

Keane,  Q.  C.  in  reply. 

WiLLES,  <r. — ^I  am  of  opinion  that  the  decision  of 
the  magistrate  was  right,  and  ought  to  be  affirmed. 
The  question  arises  on  the  constmctlon  of  the  18  & 
19  Vict  c  120,  and  the  question  is,  if  Viret  is 
bound  to  pay  the  enense  of  making  certun  drains 
into  a  new  sewer.  It  appears  that  we  house,  in  re- 
spect (tf  the  ownership  of  which  it  is  attenqpted  to 
make  the  resp.  liable,  was  drained  for  a  considerable 
period  into  the  old  sewer  and  would  have  continued 
to  do  so.  The  vestry  considered  the  drainage  of  the 
house  into  that  sewer  unsatisfactory  and  passed  a 


resolution  under  sect.  73  of  the  statute,  that  the 
house  was  not  drained  to  the  satisfaction  of  the 
vestry.  It  further  appears  that  under  the  direction 
of  the  vestiy,  in  whom  the  drains  of  the  district  arc 
vested  with  very  large  powers  of  superintendence, 
the  drains  by  which  this  house  was  formerly  drained 
were  destroyed  and  new  drains  made  into  the  new 
sewer,  and  it  is  in  respect  of  the  expense  of  the  new 
drains  that  the  question  arises.  The  vestry  found 
under  sect.  73  that  the  house  was  not  drained  by  a 
sufficient  drain  communicating  ■with  some  sewer  and 
emptying  itself  into  the  same  to  their  satisfaction,  and 
they  gave  notice  to  Mr.  Viret  to  make  a  sufficient 
drain,  and  the  case  does  come  literally  within  the 
terms  of  that  section.  It  further  appears,  however, 
that  the  resolution  of  the  vestry  that  the  house  was 
not  sufficiently  drained  into  some  sewer  was  accom- 
panied by  a  resolution  that  the  old  drains  and  the 
old  sewers  should  be  discontinued,  and  that  which 
was  the  object  of  the  vestry  was  not  merely 
that  the  drainage  of  the  particular  house  shoultf 
be  altered,  but  that  the  drainage  of  that  house  and 
others  should  be  taken  from  the  old  sewer,  and  su 
far  as  that  sewer  is  concerned  put  an  end  to.  The 
question  arises  on  sect.  69,  which  is  the  section 
applicable  to  that  state  of  things,  and  before  I  state 
that  section  and  the  opinion  to  which  I  have  arrived 
it  is  right  to  draw  attention  to  the  provisions  of  the 
Act,  by  which  we  see  that  wliile  one  body  has  th(^ 
superintendence  of  both  the  drains  and  the  sewers, 
there  is  a  marked  distinction  between  the  former 
and  the  latter.  The  drains  are  the  property  of  the 
owners  of  houses,  and  the  expenses  where  there 
were  none  before,  or  where  they  are  insufficient, 
ought  to  fall  on  the  private  individuals  who  have 
an  interest  in  the  houses.  Bat  with  respect  to 
sewers,  property  so  called,  which  do  not  i^late  to 
private  houses,  but  drain  the  district  generally,  the 
expense  of  altering  them  should  fall  on  the  rates 
which  are  in  the  nature  of  a  tax  on  the  district ; 
and  looking  at  the  statute  in  that  way,  no  one  can 
doubt  but  that  sect.  78  relates  to  cases  in  which 
the  dndnage  of  a  particular  house  is  insi^cient, 
and  if  we  look  back  to  sect.  72  the  expense  of  keep- 
ing the  system  of  drainage  clear  is  cast  upon  the 
vestry,  and  when  that  is  established  we  see  at 
once  the  propriety  of  vesting  in  one  body  the 
superintendence  and  power  over  individual  drains 
and  the  sewers.  The  section  for  doing  that  is 
sect  69;  by  sect.  69  the  vestry  of  each  parish 
are  to  repair  and  maintain  the  sewers  vested  in 
Uiein,  and  are  to  cause  to  be  made  and  main- 
tained such  sewers  and  works  as  may  be  neces- 
sary for  effectually  draining  their  parish  or  district ; 
then  comes  a  power  which  I  may  pass  over  with  the 
remark  that  it  is  a  power  such  as  is  proper  for  pre- 
venting flooding  and  effectually  draining  the  dis- 
trict; then  the  section  goes  on  to  enact  that  it  shall 
be  lawful  for  the  vestry  to  carry  such  sewers  through 
or  across  any  turnpike-road,  or  any  lands  what- 
soever, making  compensation  for  any  damage  dode 
thereby,  and  then  there  is  a  proviso  that  no  new 
sewer  shall  be  made  without  the  approval  of  the 
Board  of  Works,  which  superintends  the  district 
boards,  and  there  is  to  be  no  discontinuance  or 
alteration  of  any  sewer  so  as  to  create  a  nuisance, 
and  if  by  reason  thereof,  any  person  shall  be 
deprived  of  the  use  of  any  covered  sewer,  it  shall 
be  the  duty  of  the  vestry  or  district  board  to  pro-  • 
vide  some  other  sewer  or  drain  as  effectual  for  his 
use  as  the  sewer  of  which  he  is  so  deprived.  The 
object  of  the  inquiries  which  I  made  in  the  course 
of  the  argument  with  reference  to  whether  the  old 
drain  was  closed  np  was  to  ascertain  if  the  case 
fell  within  that  last  proviso,  as  if  so,  the  Vestiy 
must  make  a  new  drain  to  the  new  sewer;  but 
it  was  agreed  that  it  was  not  so,  and  that  what 
was    meant    by  the   vestry    was    not    that    it 
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should  be  closed  up,  but  that  it  should  be 
discontinued  so  far  as  these  houses  used  it  for 
carrying  o£F  their  drainage.  Then  ire  come 
to  the  next  proviso,  "  That  Trhere  the  vestry  or 
district  board  alter  any  sewer  or  provide  a  new 
sewer  in  substitution  for  a  aewer  discontinued, 
closed  up,  or  destroyed,  they  may  contract  or 
otherwise  alter  the  private  drains  communicating 
with  the  sewer  so  altered,  or  with  the  sewer  so  dis- 
continued, closed  up,  or  destroyed,  or  may  close  up 
or  destroy  such  private  drains  and  provide  new 
drains  in  lieu  thereof."  Therefore  in  the  case  of 
the  alteration  of  a  sewer  such  alteration  imposes  on 
the  vestry  the  obligation  to  provide  any  private 
individual  whose  drainage  is  interfered  with  an 
altered  or  substituted  drain  as  effectual  as  that 
previously  used.  Then  we  come  to  the  question  on 
which  the  magistrate  decided,  was  the  alteration  an 
improvement  of  the  drains  by  reason  of  the  exist- 
ing drains  not  bdng  sufficient,  or  was  it  what  the 
'  vestry  were  bound  to  do  as  a  substituted  drain  ? 
This  is  a  mixed  question  of  fact  and  law,  and 
there  is  no  finding  upon  it,  but  it  does  not 
appear  that  the  dnun  by  which  the  house  for- 
merly drained  into  the  old  sewer  was  an  in- 
sufficient drain.  The  finding  is,  that  it  was  old 
and  unsatisfactoTT,  and  one  must  assume  that  the 
new  sewer  was  a  benefit  j  but  the  reason  of  that  was 
that  the  system  of  dnunage  was  improved — that 
the  new  sewer,  properly  so  called,  was  better  than 
the  old  one.  But  to  make  the  owner  of  the  house 
liable  it  must  be  shown  that  his  drain  was  a  bad 
drain.  So  much  with  respect  to  what  is  not  found. 
What  is  found  is,  that  the  vestry  did  do  away  with 
the  old  drains  into  the  old  sewer,  and  did  close  up 
those  drains  so  that  the  house  could  not  drain  into 
the  old  sewer,  and  the  question  is,  if  that  is  an  alter- 
ation within  sect.  C97  There  is  in  fact  an  alter- 
ation in  the  drains  which  would  render  necessary 
that  which  by  the  proviso  the  vestry  miut  provide, 
and  I  bold  that  this  is  an  alteration  of  the  (M 
sewers,  and  there  is  an  obligation  on  the  vestry  to 
substitute  a  new  drain.  I  consider  that  what  the 
magistrate  decided  amounts  to  a  decision  in  point  of 
fact  which  I  should  approve,  and  which,  so  far  as  it 
is  a  decision  of  law,  I  conceive  to  be  unobjection- 
able ;  it  was  the  substitution  of  a  drain  for  a  drain 
whidi  was  altered  by  the  alteration  of  the  old  sewer. 
It  was  a  work  rendered  neceasaiy  by  changing 
the  drainage  of  a  number  of  houses  from  the  old 
sewer  to  the  new  sewer  substituted  by  the  vestry. 
Is  it  the  discharge  of  an  obligation  to  establish  a 
suffideot  drain,  or  is  it  an  improved  system  of 
drainage?  Clearly  the  latter.  Looking  at  the 
statute  I  can  entertain  no  doubt  on  the  merits  that 
the  work  ought  to  be  paid  for  by  the  vestiy,  and 
not  by  Mr.  Viret.  There  is  one  circumstance  that 
tlie  vestry  have  insisted  on  through  Mr.  Keane,  that 
tbe  drains  were  insnfficient  drains ;  assuming  that 
to  be  so,  it  must  first  be  considmd  if  it  is  com- 
petent for  the  magistrate  to  go  into  the  conclusion 
of  the  vestry ;  the  magistrate  thought  that  he  could 
not,  and  I  am  far  from  thinting  that  he  was  wrong. 
If  this  was  an  alteration  of  the  sewers,  the  obligation 
is  on  the  vestry  and  not  on  the  owners  of  the  houses. 

Btx^s,  J. — I  am  of  the  same  opinion,  and  I 
think  that  the  magistrate  was  right  and  the  vestiy 
wrong.  The  vestry  had  made  a  new  sewer  when 
there  was  an  old  sewer,  and  to  make  a  connection 
with  the  ii<?w  sewer  it  was  necessary  to  make  drains, 
and  the  question  is,  if  the  expense  of  tlie  alteration 
ought  to  fall  on  the  vestry  or  on  private  individuals. 
It  seems  to  me  that  the  case  falls  in  eveiy  respect 
wittiin  sect.  6!>.  They  have  made  a  main  drain,  and 
then  they  have  to  make  drains  from  every  house, 
and  they  say,  "  We  cannot  put  Oka  expense  of  that 
\  Uie  public,  as  we  have  acted  under  sect.  7S ;" 


but  before  they  could  do  that  they  must  show  that 
there  was  not  a  euffident  drain  communicating 
with  "  some"  sewer.  That  is  not  done ;  the  finding 
is  that  it  does  not  communicate  with  "a"  porticulsr 
sewer,  but  the  Act  says,  "  communicating  with  some- 
sewer."  Independent  of  that,  though  the  vestry 
have  a  general  jurisdiction,  we  aie  bound  to  see 
that  they  had  a  particular  jurisdiction  in  this  ease;. 
therefore  in  eveiy  view,  with  the  finding  of  the 
magistrate  and  without,  the  district  should  pay. 

MoNTAOTJS  Smith,  J. — ^I  am  of  the  same  o^nion. 
I  think  the  district  should  pay,  and  not  the  reap.  It 
is  said  that  the  resolution  <a  the  vestiy  is  coDclasire- 
on  the  facts,  but  I  think  that  it  is  not,  and  on  twt> 
grounds :  it  is  not  conclusive  that  this  is  a  woric 
under  sect.  73,  as  the  finding  is  not  tliat  there  was- 
not  a  sufficient  drain  to  the  old  sewer,  but  it  con- 
demns the  old  sewer,  u>d  therefore  as  a  necessaiy 
consequence  the  drains  connected  with  it.  It  cannot 
be  conclusive  where  the  question  arises  if  the- 
facts  bring  the  case  within  sect  69  crsect.  7S^ 
and  it  could  never  be  conclusive  when  die- 
question  is  if  the  vestry  is  to  i»ay  or  an  individna], 
as  then  the  vestry  would  by  their  own  fining- 
conclude  the  question ;  therefore  on  those  grounds- 
I  think  that  the  magistrate  was  right.  |^.  Keane 
contended  that  this  is  a  house  drain  coramnnicatins 
with  some  sewer,  and  that  though  it  is  a  sufficient 
bouse  drain,  yet,  if  the  sewer  is  insufficient,  and 
there  is  a  suffiicient  sewer  near  enough,  the  vestry 
may  direct  a  new  drain  to  the  nsw  sewer.  I  think 
Uiat  is  not  the  construction  of  the  Act,  but  that  the- 
construction  is,  that  where  there  is  no  house  draia 
or  an  insufficient  drain,  the  vestry  may  direct 
anew  house  drain  to  be  constructed  at  the  expoise  of 
the  owner.  For  these  reasons  I  think  our  judgment 
must  be  for  the  rc'sp. 

Judgment  far  (Ae  retp. 

iiliAataies  for  the  apps.,  Btrndalt. 

ifondag,  Jvae  26, 1865. 

VvmwxXD  V.  Tan  MEntoroinax  Bo^iXD  oir 
Works. 

Sewer*  Coaq)auation  Jar  land  affected — Tnpa/mr  ^ 
HtibiUlite  of  Commu$ioner»  o/Semmi  11 1- 12  I'Id. 
c  113,  s.  69—18  i- 19  Viet.  e.  130,  $.1*6. 

By  the  II  j- 18  Viet.  e.  113,  «.  88,  tils  CommiaiomeTt  tf 
Setcere  were  empowered  to  ctmttmet  tewert  mwfrr  my 
lands  whatMever,  maJang  ccmfeKoOiemJitream  riisiiij». 
done  therein/.  B^  »ect.  69  t(  was  enaeiea  that  fJi 
compeneation  Aould  be  made  out  of  saei  rate*  a*  A» 
amimitsioners  thoidd  direct.  By  the  18  ^  19  Viii.  e. 
120,  s.  145,  it  woi  enacted  that  from  amd  ajttr  Ae 
conrmencemeat  of  that  Ad  aB  the  dittiet,  pmrwrs  amf 
avthorities  vesUd  in  the  commianooere  akimld  eeate. 
Bg  $ect.  116,  that  no  t/ktian,  tuit,  proeeeatioH,  or  other 
proceeeRtuf  eommeneed  by  or  against  the  amunssiomers 
should  mtUe,  but  shaiud  contume  6»  or  agaifmt  dr 
JUetropoStm  Board  of  IFonb.  2^  sect.  1*8  oT 
property,  jr.,  of  the  commissioiters  weu  rested  la  St« 
Board  of  Works,  and  cM  moneys  tAm  due  and  smimg 
by  or  recovenMe  from  the  said  eommisuiomeis  war 
made  payable  by  or  recoverable  from  the  Board  et 
Werlk 

In  1811,  Lady  B.  being  tenant  for  life  of  the  load  » 
mestion,  leased  the  same  for  tuxaty-om*  years.  /■ 
1851  the  Qminissioners  of  Sewers  constmcted  a  sesov 
under  the  had,  having  given  notice  to  Iks  temamt,  laC 
Zioefy  n.  never  had  aotict  or  biomkd^  of  As  eem- 
stmctioH  of  the  sewer.  At  the  eamratum  of  At 
lease  the  pit.,  the  then  tenant  for  Uft,  etUtred  tsl» 
possession  of  the  land,  and  in  the  sanit  gear  tern- 
minced  building  upon  it,  when  he  far  Iks  jUrat  time 
became  owisre  of  tJ^^i^^i^^^^^ 
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The  quettion  raited  by  this  com  vxu,  ivhtther  the  pit.  uxu 
entitled  to  ammentation  from  the  MetnuatUtan  Board 
of  WoHct: 

HeU,  that  he  mu  (o  entUM. 
This  WM  a  special  case  stated  hy  an  arbitrator. 

CABE. 

Boger  Fettiward,  deceased,  was  in  the  year  1882, 
and  thence  until  his  death,  seised  in  fee  of  certain 
land  used  as  orchard  and  market  garden,  situate  in 
the  parish  of  St  Hary  Abbott,  Kensington,  in  the 
county  of  Middlesex. 

By  his  Trill,  dated  the  13th  May  1833,  he  devised 
(alter  alia)  the  land  in  question  to  trustees,  to  settle 
the  same  in  manner  by  the  said  will  directed. 

The  said  Boger  Pettiward  died  shortly  after 
l»»«>ri"g  his  said  will.  In  183S  the  trustees  of  the 
will  of  Koger  Pettiward  executed  a  settlement  in 
porsiumce  of  the  said  will,  and  Lady  Hotham, 
under  and  by  Tirtne  of  the  sud  settlement,  became 
and  was  t^ant  for  life  of  the  land  in  question, 
with  power  of  leasing  the  same  for  not  more  than 
twenty-one  year*. 

On  the  6th  Aug.  1841,  Lady  Hotham,  in  pursuance 
of  the  said  power,  granted  a  lease  of  the  land  in 
question  to  John  Foapart  for  twenty-one  years 
from  June  1841. 

Oa  the  14th  Dec.  18&4,  the  Metropolitan  Com- 
miadoners  of  Sewero  served  upon  Mr.  Poupart, 
than  in  occupatioa  of  the  land,  the  following 
notice. 

Tlie  notice  was  to  tha  allaet,  tbat  tha  oommintoaen  bad 
onlnrad  oerutn  worics,  oeoMMry  for  the  drainage  of  iba  dia- 
Uic^  and  that  for  that  parpoae  It  was  neceaaary  to  oonatract 
a  sewer  alonff  and  under  the  land  in  qneatlon,  KoA  Uiat  certain 
peraons  therein  named  had  been  aaihoriaed  by  the  oonuuls- 
•lODen  to  enter  upon  the  said  laoda  tor  the  parpoae  and 
object  aforesaid. 

In  pursuance  of  this  notice  the  said  CommissionerB 
iji  Sewers,  acting  in  execution  of  the  powers  vested 
in  tiiem  by  the  11  &  1^  Vict.  c.  113,  b;r  their 
aerrants  and  agents,  entered  upon  the  land  in  quea- 
tioD  and  constructed  under  it  a  sewer,  which  was 
completed  the  9  th  Sept.  1866,  and  having  done  so 
restored  the  surface  of  the  land  to  its  former  con- 
dition. 

Iiady  Hotham  never  had  notice  from  any  one,  or 
knowledge  of  the  intention  to  construct  this  sewer, 
«  that  it  had  been  constructed. 

I<ady  Hotham  died  on  tha  30th  Nov.  1855,  and 
upon  her  death,  the  claimant,  Bobert  John  Petti- 
ward, became,  under  the  settlement  hereinbefore 
mentioned,  tenant  for  life  of  the  land  in  question, 
sod  at  tha  expiration  of  the  lease  to  Poupart  in 
ISfiS,  he  entered  into  possessicm  of  the  said  land. 

Mr.  Pettiward  thereiqton  determined  to  apply  the 
a«id  land  to  building  purposes,  and  he  accordingly 
caused  to  be  prepared  a  jiaa  for  the  erection  of 
■eraal  honses  on  the  {ot^erty. 

After  this  plan  was  oomj^eted,  namely,  in  Oct 
IMS,  it  became  for  the  first  time  known  to  Mr. 
Pettiward  that  the  sever  had  been  constructed 
under  the  surface  of  the  land.  The  existence  of  this 
aewer  rmdared  it  necMsary  to  alter  the  contem- 
plated seheme  for  building,  and,  in  fact,  diminished 
tba  value  of  the  land  to  the  extent  of  15002. 

Mr.  Pettiward  now  claims  from  the  Metropolitan 
Board  of  Works  the  sum  of  1500L,  as  compensation 
foe  the  damage  occasioned  to  the  said  land  by  the 
conatmction  of  the  sewer. 

By  the  11  &  13  Viet  c.  112,  s.  38,  power  was 
giren  to  the  Metroptditan  Commissioners  of  Sewov 
to  construct  sewen  under  any  lands  whatsoever, 
making  compensation  for  any  (Umage  done  thereby, 
aa  theronafter  provided. 

.  By  Ae  69th  section  of  the  same  Act  it  is  enacted 
tiMt  full  compensiuion  shall  be  made  ont  of  such 
rate*  to  be  levied  under  tha  said  Act  as  the  com- 
mlasiwisis  riiould  by  their  decree  direct  to  all  per- 


sons sustaining  any  damage  by  reason  of  the  cxercisa 
of  any  of  the  powers  of  the  said  Act,  and  in  case  of 
dispute  as  to  amount  the  same  shall  be  settled  by 
arbitration  in  the  manner  provided  by  the  said  Act 
By  the  Metropolis  Local  Management  Act  (18  & 
10  Vict  c.  120),  sect.  145,  it  is  enacted  that  from 
and  after  the  commencement  of  the  said  Act  all 
duties,  powers  and  authorities  vested  in  the  Metro- 
politan Commissioners  of  Sewers  shall  cease  to  be  so 
vested. 
By  sect  146  it  is  enacted  as  follows : 
Ko  action,  salt,  proaeentlon,  or  other  proeaedlng  whataoavar 
commenced  or  carried  ou  by  or  against  the  said  oommisaioa- 
era  shall  abate  or  be  dleconUnned  or  prejudicially  affected  by 
the  detennlnatlon  of  the  powers  of  such  commissioners,  bat 
■hall  ooDtlDDe  and  take  effect  in  f  avonr  of  or  against  tbs 
Metropolitan  Board  of  Works  In  the  same  manner  in  all  ra- 
■pacta  aa  the  same  would  have  continued  and  taken  effect  in 
relation  to  the  said  commissioners,  if  this  Act  had  not  been 
paaaad,  and  the  powers  of  the  aald  commlseioners  had  con- 
tinued In  fall  force,  and  all  daoreea  sod  otden  made  and  all 
fines,  smerMmants  and  panaltlaa  impoaed  and  locnrred  re- 
spectlvaly  pievlonsly  to  toe  commencement  of  this  Act  shall 
and  may  be  enforaed,  levied,  recovered  and  proeeeded  for, 
and  all  adwlnlstralton  proeaadlngs  oommenced  pravloasly  to 
tha  oommanoamsnt  of  this  Act  ahall  and  may  be  oontioaed. 
innpcaeded  with  and  completed,  the  Metropolitan  Board  of 
works  being.  In  reference  to  the  matters  aforesaid.  In  all  re- 
apaats  sobatltaHd  fat  the  place  of  Ou  said  oommlsaloaara. 

By  sect.  148,  it  is  enacted  as  follows : 
All  property,  matters  and  things  whatsoever  vested  in  tha 
Metropolitan  Commissioners  of  Sewers,  except  such  sewers  sa 
are  heraby  vested  in  any  vaatty  or  dialrict  board,  and  except 
■uch  seweis  aa  are  not  within  the  limits  of  the  parishes  and 
tdaees  mentioned  in  the  acliedale  to  this  Act,  shall  be  Test«d 
In  tha  Metropolitan  Board  of  Works;  and  all  persons  who 
than  owe  any  money  to  the  aaid  Oommiaalonars  of  Sewets 
or  to  any  panon  on  behalf  of  sooh  commissioners,  shall  pay 
the  aame  to  tba  Metropolitan  Board  of  Works  or  aa  they  may 
direct,  sad  all  moneys  than  due  and  owing  by  or  recoverable 
from  the  said  commlsaloneTS  shall  be  paid  by  or  recoverable 
from  the  MatropoUtan  Board  of  Works,  and  all  oontracta, 
agreemanta,  bonds,  covenanta  and  securities  tberetofora 
made  or  entered  into  with  or  In  favour  of  or  by  the  aaid 
commlaatonarsi  and  all  oontnets,  agnemants,  bonda,  oove- 
aanta,  and  seetultiaa  mads  or  entered  into  with  or  in  favour 
of  or  by  any  former  or  other  eommisaloneis  which  under  tha 
said  Act  of  the  11th  and  11th  years  of  Her  M^eaty  were  to 
take  effect  in  favour  of  or  agamst  and  with  rsfersnoe  to  the 
said  MetropoHtoa  Commlaaionais  of  Saweia  and  are  now  in 
foraa,  shall  take  effect  and  maybe  proeeeded  on  and  enforced, 
aa  near  aa  clrcumstanoea  admit.  In  favour  of,  b^against  and 
with  reference  to  the  Metropolitan  Board  of  works  as  tha 
same  would  have  taken  effect  and  might  have  been  proceeded 
on  and  enforced  In  tavonr  of,  by,  agwnat  and  with  laferanca 
to  tha  said  Commisslonars  of  Sewers  If  this  Act  had  not  been 
paaaad  and  the  powers  of  such  commissioners  had  continued 
m  fun  force,  and  any  reflring  pension  or  allowance  granted 
imder  sect  37  of  the  said  Act  of  the  Ilth  and  IMh  years  of 
Her  Majesty  shall  continoe  payable  on  the  like  terms  by  tha 
■aid  Metropolitan  Board  of  Works. 

By  sect  225  it  is  enacted,  that  the  amount  of  any 
comjpensation  to  be  made  under  the  said  Act  by 
the  said  Metropolitan  Board  shall,  unlesss  therein 
otherwise  provided,  be  settled  in  case  of  dispute  by, 
and  shall  be  recovered  before,  two  justices,  unloa 
the  amount  of  compensation  claimed  exceed  oOt^  in 
which  case  the  amount  thereof  shall  bo  settled  by 
arbitration,  according  to  the  provisions  of  the  Lands 
Clanses  Consolidation  Act  1845,  which  are  appli- 
cable where  questions  of  disputed  compensati<Hi  ar* 
authorised  or  required  to  be  settled  by  arbitration. 

By  the  Metropolis  Management  Amendment  Act 
1862  (26  &  26  Vict  c  102,  s.  106),  it  is  enacted  that 
no  writ  or  process  shall  be  sued  out  against  or 
served  upon,  and  no  proceeding  shall  be  instituted 
against  uie  Metropolitan  Board  of  Works  for  any- 
tUng  done  or  intended  to  be  done  under  the  power* 
of  such  board,  under  the  Acts  therein  mentiooed,  or 
the  said  Act,  until  the  expiration  of  one  calendar 
month  next  after  notice  in  writing  shall  have  been 
served  on  such  board,  and  every  such  action  and 
proceeding  shall  be  brought  or  commenced  within 
six  montu  next  after  the  accrual  of  the  cause  of 
action  or  ground  of  daim  or  demand,  and  not  after- 
ward*. 

Mr.  Pettiward  in  Feb.  1863  gave  notice  to  the 
Metropolitan  Board  of  Works  that  he  desired  to 
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hare  hit  claim  tcttled  bv  arbitration,  and  as  the 
parties  did  not  concur  in  tlie  ^>pointment  of  a 
single  arbitrator  he  appointed  Mr.  Charles  Leo  as 
the  arbitrator  to  whom  the  said  dispute  should  be 
referred  and  requested  the  said  board  also  to  appoint 
an  arbitrator  to  whom  the  said  dispute  should  be 
referred. 

The  said  board  by  an  instrument  under  their  seal 
appointed  under  protest  tii.  J.  Oakley  to  act  as 
arbitrator  in  the  matter  of  the  said  claim. 

The  said  arbitrators  before  they  entered  upon  the 
matters  referred  to  them  duly  nominated  and 
appointed  me  as  umpire  to  decide  on  snch  nintters 
on  which  they  should  differ  or  which  should  bs 
referred  to  me  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act  1845. 

It  was  agreed  between  the  parties  that  I  should 
state  my  award  in  the  form  of  a  special  case,  and  I 
hare  accordingly  done  so. 

It  was  also  agreed  between  the  parties  that  if  the 
court  should  be  of  opinion  that  the  said  Ilobert 
John  Fcttiward  is  entitled  to  hare  any  sum  of 
money  awarded  to  him  as  compensation  for  the 
damage  occasioned  to  the  land  in  question  by  the 
construction  of  the  said  sewer,  the  amount  of  such 
compensation  should  be  im>L  together  with  the 
costs  of  and  incident  to  this  arbitration. 

If  the  court  shall  be  of  opinion  that  I  hare  the 
power  under  the  circumstuices  abore  stated  to 
award  that  the  said  Robert  John  Fettiward  is 
entitled  to  hare  such  compensation  awarded  to  him 
in  this  arbitration,  I  award  die  sum  of  1500/.  as 
sochjcompensation,  to  be  pidd  by  the  Iraard  to  the 
said  Bobert  John  Pettiward,  together  with  the  costs 
of  and  incident  to  this  arbitration. 

If  on  the  other  hand  the  court  shall  be  of  opinion 
that  the  said  Robert  Jdin  Pettiward  is  not  so 
entitled,  I  award  accordingly. 

Watkin  WilKamt,  for  the  claimant,  contended  that 
the  words  of  the  Act  were  sufficiently  comprdiensire 
to  transfer  all  the  liabilities  of  the  Commissioners  of 
Sewers  to  the  Metropolitan  Board  of  Works.  The 
only  objection  to  the  present  case  was,  that  it 
involved  a  retrospective  rate,  but  that  was  provided 
for  by  the  Act.  In  Harritoa  t.  Stickney,  2  H.  of  L. 
Cas.  108,  it  was  held,  that  there  was  no  rule  of  law 
which  prohibits  retrospective  rates,  and  that  the 
only  question  was,  if  the  Act  under  which  the  rate 
was  made  either  expressly  or  impliedly  prohibited 
such  a  rate.  The  Act  in  that  case  (2  Will.  4,  c.  60) 
used  words  very  similar  to  those  in  this  Act.  He 
also  cited  the  case  of 

Tkt  Lmlo/null,  2  Btr.  1127. 

Mtllah,  Q.C.  (Raymond  with  him)  for  the  Board 
of  Works,  contended  that  the  Act  only  applied  to 
causes  of  action  where  proceedings  were  commenced 
at  the  time  of  the  passing  of  the  Act,  or  to  liquidated 
demands.  It  would  be  unjust  that  an  entirely  dif- 
fetent  body  of  ratepayers  should  have  to  pay  this 
claim.  There  was  no  clause  in  the  Act  which 
transferred  any  general  rights  of  action,  and  the 
words  appeared  to  apply  (uUy  to  moneys  and  con- 
tracts which  could  be  calculated  and  put  down  at 
the  time  of  the  pas^g  of  the  Act,  and  any  persons 
having  claims  for  uiUiqaidated  damages  ought  to 
have  commenced  their  actions  before  me  Act  came 
into  operation. 

W.  WiUioHu  in  reply  was  not  called  upon. 

VTiLLES,  J.— I  am  of  (pinion  that  the  judgment 
of  the  court  ought  to  be  for  the  pit.  The  only 
difficulty  suggested  may  arise  out  of  the  faet  of 
the  powers  of  the  Commissioners  of  Sewers,  under 
the  11  &  12  Viot.  c.  112,  having  been  trans- 
fened.  to  the  Metropolitan  Board  under  the  16  &  19 


Vict,  c  120,  but  that  transfer  was  not  in  eon- 
seqoenoe  of  any  change  in  the  general  pcdicjr  ot 
the  LegisUture  vrith  respect  to  the  subject-mstten. 
From  the  earliest  time  it  has  been  an  object  of 
interest  to  the  Government  of  this  country,  ud  it 
has  ftom  time  to  time  attracted  the  attention  of  the 
Legislature,  that  the  country  diould  be  preienredbf 
an  effectual  draining  and  protection  from  floodi 
and  innndaticms,  and  comminions  have  tim 
very  early  times  been  issued  tar  the  purpose  of 
effecting  those  ben^dal  objects,  in  the  interest «( 
the  pubUc  and  at  the  expense  of  those  of  the  paUic 
who  liave  derived  bendit  from  the  works  of  tkr 
sewers.  Thatwastlieobjectof theLegialatuieiiitbr 
passing  of  the  11  &  12  Vict,  and  18  £  19  Vkl 
As  it  was  an  object  which  the  Lepslatnie  did  ml 
think  fit  to  accomplish  at  the  expend  of  piinte 
individnals,  any  special  damage  which  wu  done  to 
a  private  individual  in  the  course  of  makiiig  the 
system  of  sewers  effectual,  it  was  enacted  b^ 
the  Seth  section  of  11  &  12  Vict  c.  112,  thosU 
be  made  good  to  him  by  the  Commiasionen  <t 
Sewers  exercising  the  powers  of  the  Act  Tb? 
were  to  make  improvnnents,  and  in  the  conneol 
doing  so  to  carry  their  sewers  through,  anon,  or 
under  any  turnpike  roads  or  any  street  or  place  liid 
out  as  or  intended  for  a  street,  or  through  or  tmdet 
any  ceRar  or  vault,  which  may  be  imder  the  pave- 
ment or  carriage  way  of  any  street,  and  (if  npoo  tJ» 
report  <^  the  surveyor  it  should  appear  to  be 
necessary)  into  through  or  under  any  land,  wkat- 
soever ;  therefore  at  the  sacrifice  so  far  of  piivite 
individuals,  and  of  their  land.  The  laogoage  v 
with  this  qualification,  "making  compeniatioa for 
any  damage  done  thereby  as  hereinafter  provided.' 
Now  I  think  it  ispetfeetly  well esteblished,thsttke 
meaning  of  the  condition  "making  compenatioi 
for  any  damage  done  thereby  "  is,  uat  the  makiB; 
of  the  compensatioa  should  be  a  condition  ftecedeM. 
The  act  may  be  done,  ai)d  upon  the  doii%  o<  Ae 
act,  the  making  of  the  compensaticm  becetnei  ss 
obligation,  call  it  a  liability  or  a  debt,  or  vhst  is 
this  case  may  be  considered  a  more  nsual  tmrn 
**  obligatton."  Now  the  compensation  is  desltviik 
and  was  made  more  distinctly  the  subject  ctf  obliga- 
tion, m  the  part  of  the  Commissioners  <tf  Sestn 
by  the  69th  section:  "fall  compensation  ihaU 
be  made  out  of  such  rate*  to  be  levied  nnda  tkii 
Act  as  the  commissioners  shall  by  their  decne 
direct  to  all  persons  sustaining  any  damaie 
by  reason  of  the  exercise  of  tho  powers  of  lUi 
Act ;  and  in  case  of  dispute  as  to  amoiBt 
the  sane  shall  be  settled^  arbitratioa  ia  dw 
manner  provided  by  this  Act"'    If  there  be  no  &- 

Sute  the  damage  is  to  he  ascertained,  and  if  the 
amage  can  be  ascertained,  whether  by  a  surrc^vor 
the  opinions  of  skilled  persons,  the  obligation  would 
be  to  pay  the  sum  in  moneys  numbered.  Tbr 
obligation  is  a  debt  incurred  by  the  comaustioaM* 
by  reason  of  their  exercising  the  power*  of  the  Ad 
whereby  they  become  liable  to  make  the  compena- 
tion,  but  they  are  not  to  be  personally  liable.  IV 
compenaation  is  to  be  paid  "out  of  sueh  rates  to ke 
levied  under  the  Act  as  the  commissioaen  ahsH 
by  their  decree  direct"  That  is  to  say,  the  (Xk 
section  charges  the  amomit  of  compensation  i^ta 
the  sewers  which  it  give*  the  cooumaaiaan 
authority  to  make.  And  by  Oie  76th  and  77tt 
sections  conjointly  it  should  seem,  that  if  the  Om- 
missioners  of  Sewers,  under  the  U  &  12  Vict  e.  112. 
were  now  in  existence  and  capafala  of  exooaiag 
their  powers,  they  might  make  a  rate  in  (fii- 
charge  of  the  obligation  wiieh  Oey  incur.  At 
fact  that  a  considerable  time  has  gone  by  is  msc? 
an  argument  of  conrenienoe.  It  is  iaconveoM 
for  the  debtor  who  is  called  upon  at  a  time  wha* 
he  might  suppoae  that  ctaitai  ftvgotten.  It  is  sIm 
inconvenient  to  tite  cndUor,  becaiMe  it  is  ■«• 

Digitized  by  VJH^^^^^V  It 


MAOISTBATES'  OASES. 


353 


C.  P.] 


VsmwxnD  v.  The  Mbtbopouiak  Boahd  of  Wokks. 


[C.  1\ 


-difficult  for  him  to  ettcblish  the  existence  and  the 
-extent  of  the  cl»im  -which  he  makes.  Then,  a« 
4o  the  absence  of  any  statute  of  limitations,  we 
can  attach  no  importance  to  it.  Thn  only  value  of 
it  is  that  which  Hr.  Hellish,  in  his  argument, 
■attributed  to  it,  that  it  was  probable  that  of  debts 
the  existence  of  which  might  be  known,  there 
■should  be  a  copy  left  with  the  Commissionras 
■of  Sewers,  or  the  new  board  substituted  in  the 
jrear  1855  for  the  Ck>mmissioners  of  Sewers,  who 
are  liable  to  those,  but  not  to  nnliqaidated 
liabilities.  But  that  argument,  with  deference, 
i*  not  ad  rem,  because  the  liability  might  have 
arisen  the  very  day  before  the  Metropolitan 
Board  stepped  into  the  shoes  of  the  Commis- 
aioners  of  Sewers.  The  objection  would  only 
be  dealing  with  the  unliquidated  diaracter  of  the 
demand,  not  with  the  stateness  of  it.  We  are  deal- 
ing with  a  matt^  which  ought  to  receive  the  same 
'Consideration  io  1866  as  it  would  the  day  after  the 
Act  of  1865  came  into  force.  Now  we  have  to 
ipat  a  construction  upon  the  Act  of  1855,  and  say 
whether  or  not  the  liability  has  lapsed  with  the 
'Cemnussioners  of  Sewers  whom  that  .Act  disidaced, 
•or  whether  it  has  been  kept  alive  against  the  board 
which  was  put  in  their  place.  1  have  already  stated 
that  it  was  a  mere  transfer  for  convenience  of  admi- 
nistering the  powers  of  the  Commissioners  of  Sewers, 
■and  not  by  reason  of  anything  in  the  {ninciple. 
'Tben  was  no  reason,  tbeiefore,  why  the  metropoli- 
tan board,  or  rather  thepubhc  whom  they  represent, 
ahonld  be  absolved  from  any  liability  to  which  tliey 
w«re  exposed  while  the  direction  was  in  the  hands 
of  the  Commissioners  of  Sewers.  There  is  nothing, 
therefore,  in  the  nature  of  the  case,  is  there  any- 
thing in  the  character  of  the  Act,  to  induce  U3  to 
cone  to  such  a  conclusion ;  or  rather  is  there  any- 
thing in  the  language  of  the  Act,  read  by  the  light 
of  these  probabUitiea,  to  show  that  it  was  intended 
that  the  obligation  should  not  continue  ?  Now,  the 
flnt  section  which  appears  to  bo  material  is  sect. 
US,  by  which  the  Metropolitan  Commissioners  of 
Sewers  are  put  an  end  to.  Then,  by  sect.  146,  the 
n«w  board  is  to  stand  in  the  place  of  the  commis- 
sioners. Under  sect  147,  they  may  recover  all  rates 
made  by  the  commissionets.  By  sect.  148,  all 
XHTopeTty  vested  in  the  Commissioners  of  Sewers, 
-except  minor  sewers  vested  in  the  vestries  and  dis- 
.  itiict  boards,  is  transferred  to  the  new  Board  of  Works, 
4md  all  persons  who  owe  any  money  to  the  Com- 
Aiissioners  of  Sewers,  w  to  any  person  on  behalf  of 
«nch  commissioners,  shall  pay  the  same  to  the  Metro- 
politan Board  of  Works,  or  as  they  may  direct,  and 
■all  moneys  then  due  and  owing  by  or  recoverable 
from  the  said  commisnoners  shall  be  paid  by  or  re- 
coverable from  the  MetrOpditan  Boatd  of  Works. 
Stopping  at  sect.  148,  and  reading  it  with  its 
kindred  sections,  it  would  seem  to  be  dear  that  it 
was  the  intention  of  the  Legislature  that  the  new 
board  should,  with  the  exception  of  the  minor 
aewers  transferred  to  minor  bodies,  stand  in  the 
aame  position  as  the  Commissioners  of  Sewers. 
tnien  comes  the  section  exjiressing  mote  at  large 
the  intention  of  the  LegislatuTe,  and  inasmudh 
-as  the  language  of  sect.  181  is  precisely  ap- 
plicable to  this  case,  I  do  not  Intend  to  make 
farther  observation  on  sect  148.  Now,  by  sect. 
181  all  mortgages,  securities,  annuities  and  other 
•debts,  and  liabilities,  which  at  or  immediately  before 
rach  determination  or  exidration  may  be  charged 
-on  or  payable  oat  of  all  or  any  of  the  rates  autho- 
rised to  be  levied  thereunder,  shall  continue  in  full 
^orce  and  be  a  charge  on  the  same  districts  on  which 
they  were  charged  before.  Here  we  have  words  to 
express  the  conclusion  which,  I  think,  the  justice 
and  good  sense  of  the  case  would  incline  one  to 
■arrive  at.  We  have  the  large  word  "liabilities," 
4Uid  we  have  that  word  cou^ed  with  a  provision 


which,  as  I  have  shown,  is  strictly  applicable  to  tlie 
obligation  of  the  Commissioners  of  Sewers  to  make 
compensation  for  the  private  property  which  they 
had  taken  away  or  injuriously  affected.  Then,  two 
arguments  have  been  advanced  for  the  purpose  of 
showing  that  such  might  not  be  the  construction 
of  the  statute.  One  of  them  I  have  already 
adverted  to ;  the  other  is  founded  upon  the  doctrine 
or  rule  of  construction,  which  may  be  shortly 
ex|n«8sed,  noicitur  a  tocli:  It  is  said  you  find  this 
accompanied  by  provisions  ^plicable  to  debts  for 
fixed  sums  of  money,  and  with  machinery  that  can 
only  be  applied  to  the  gradual  discharge  of  such 
debts ;  therefore  it  is  said  that  the  word  "liabilities" 
ought  to  be  read  liabilities  ejusckm  geaei-is.  I  felt 
raUier  disposed  to  accede  to  that  argument,  but  to 
deny  that  the  liability  imposed  upon  the  Commis- 
sioners of  Sewers  by  this  obligation  was  of  a 
different  character  from  any  other  debt  which  was 
due  by  reason  of  a  contract  being  entered  into  by 
them.  Suppose  a  contract  for  the  construction  of  a 
large  sewer,  in  which  there  necessarily  must  be  large 
expense,  for  the  payment  of  which  the  contract  pro- 
vided, but  the  exact  price  of  wliich  was  not  deter- 
mined, you  would  say  the  claim  for  such  extras  was 
not  a  claim  in  moneys  numbered ;  the  contractor 
might  claim  40,000/.  for  that  iu  respect  of  which 
he  might  not  get  20,000il,  and  so  the  board  might 
well  be  in  doubt  as  to  what  sum  they  should  lay 
by  for  a  sinking  fund,  as  is  mentioned  in  the 
latter  part  of  the  section.  It  is  impossible  to  con- 
fine the  section  to  the  case  of  a  debt  which  had  to 
be  precisely  ascertained;  it  would  exclude  all 
debts  of  that  character,  and  debts  which  were  likely 
to  accrue  against  conunissioners  of  sewers.  There- 
fore I  must  reject  the  clause  for  the  sinking  fund. 
I  cannot  help  tliinking  that  which  struck  my 
brother  Byles'  mind  is  a  strong  argument  the  other 
way ;  that  the  section  deals  distinctly  with  debts  of 
a  liquidated  character  and  all  liabilities,  because  it 
provides  in  respect  of  mortgages,  annuities,  or  debts, 
leaving  out  lii^ilities,  that  tfa^  should  have  priority 
as  before ;  that  thay  should  tie  marshalled  against 
one  another  as  before,  and  the  section  resumes  the 
word  "  liabilities  "  when  it  comes  to  give  power  to 
the  Metropolitan  Board  to  raise  from  time  to  time 
the  sums  becoming  payable  under  or  required  for 
the  payment  of  the  said  mortgages,  annuities,  secu- 
rities, debts  and  liabilities  which  it  gives  power 
to  raise  and  pay  in  like  manner  as  the  expenses  of 
the  board  in  the  execution  of  the  Act.  There  se«ns 
to  be,  therefore,  no  reason  why  this  obligation  of 
the  commissioners  should  be  extinguished,  and 
there  is  a  reason  why  it  should  be  kept  alive.  Ther* 
is  the  language  of  the  Act  which  says  so,  or  at  all 
events  is  Urge  enough  to  meet  it ;  and,  therefore,  I 
think  the  right  of  Mr.  Pettiward  is  not  lost,  and 
that  he  is  in  a  position  to  claim  compensation 
against  the  Metropolitan  Board  of  Works  for  whatever 
might  be  the  amount  of  hie  claim. 

Btles,  J. — ^I  am  of  the  same  opinion,  and  I  say 
nothing  with  respect  to  the  rights  of  those  who 
represent  Mr.  Fettiward's  estates  against  the  old 
Commissioners  of  Sewers.  The  only  question  before 
us  is  whether  the  liability  of  the  Metropolitan  Com- 
missioners is  transferred  to  the  Metropolitan  Board. 
Now,  one  cannot  but  approach  the  consideration  of 
the  question  with  a  strong  sense  of  the  justice  of 
the  claim.  The  district  which  would  eventually 
have  to  pay  for  the  sewer  has  taken  a  portion  of 
Mr.  Fettiward's  estate,  or  a  portion  of  the  value  of 
it.  The  estate  has  lost  it,  and  the  district  has  got 
it.  One  would  look  anxiously  to  see  whether  there 
be  not  in  the  Act  of  Parliament  some  transfer  of 
this  liability  to  the  succeeding  body.  Sect  148,  it 
is  plain,  strips  the  Commissioners  of  Sewers,  the 
predecessors  of  the  present  defts.,  of  all  property  in 
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pi>ssession  or  action,  all  claims  of  any  sort  or  kind 
which  they  may  have  had,  and  transfers  them 
to  their  taccessors.  No\r,  are  not  the  liabilities 
transferred  ?  I  entirely  agree  with  every  word 
which  my  brother  has  said  about  the  construction 
of  sect.  148,  which  I  suppose  it  is  not  necessary  to 
enlarge  upon.  Whatever  the  effect  of  those  words 
may  be,  the  general  words  of  sect.  181,  which  uses 
the  word  "  liabilities"  twice,  apply  to  this  case.  With 
respect  to  the  objection  of  Mr.  Mellish,  that  the 
jwwer  of  paying  off  the  principal  does  not  apply  to 
liabilities,  with  great  deference  to  him  it  seems  to 
me  it  does  apply  to  liabilities,  for  it  is  a  power 
which  is  to  be  exercised  from  time  to  time.  In  the 
ordinary  course  of  proceedings  those  liabilities 
would  be  turned  into  debts  as  they  now  are.  There 
will  be  then  time  for  the  board  to  apply  the  ma- 
chinery to  pay  off  the  priocipal  debt ;  therefore,  I 
agree  that  the  claimant  in  this  case  is  entitled  to 
the  judgment  of  the  court. 

Jtidjmentjor  the  pit. 

Attorneys  for  the  jdt,  White  and  Co, 


June  25  caui  2<!,  1865. 

Feabsoit  (app.)  t>.  Tazewell  (resp.) 

Turnpike  Act — Exemption  from  more  than  one  payment 
of  toll  on  the  tame  day — Exception — Stage  coach — 
"  Public  carriage" — Carriage  cart — 3  Geo.  4,  c.  126, 
».  55—16  ir  17  Vict.  c.  90,  schedule  D. 

A  local  turnpike  Act  imposed  certain  lolls  on  horses 
dramng{l)  am/ coach,  barouche,  ^ic,  orotktrsueh  light 
carriage  (_excq>t  stage  coaches)  ;  (2)  any  stage  coach 
licensed  to  cm-ra  not  wtore  than  nine  passengers ;  (8) 
any  stage  coach  licensed  to  carry  more  than  nine  and 
lest  than  sixteen  passengers/  (4)  any  stage  coach 
licensed  to  cany  more  than  sixteen  passengers ;  (5) 
any  caravan,  tilted  waggon,  tilled  cart,  or  other  car- 
riage empinfed  in  canyina  passengers  for  a  fare,- 
and  (6)  every  stage  Jbooft  or  other  piAlic  earrtage 
having  more  passengers  than  the  tame  it  liomted  to 
earn/,  or  having  a  greater  weight  of  bgyage  than 
authorised  by  law,  or  having  vattengert  riding  an  the 
tOK)  of  tach  luggage,  double  the  toU  otherwise  charge- 
able. All  persons  were  exempted  from  payment  of 
toll  more  than  onee  on  the  tame  day,  exc^t  m  respect 
of  "ttage  coaches  and  other  such  public  carriaget." 
The  retp.  was  a  common  carrier  patting  to  and  fro 
from  A,  to  B.  three  days  a-weeJc,  with  a  light  covered 
tilted  van  on  four  wheels,  drawn  by  one  horse,  using  it 
principally  mid  bond  fide  for  the  carriage  of  goods, 
but,  aa  occasion  offered,  for  the  conveyance  of  passen- 
gers alto  at  fixed  ratet.  The  retp.  did  not  travel 
more  than  four  milet  an  hour,  and  his  cart  was  not 
licensed,  but  paid  a  duty  of  2L  6».  8(£  under  16  A- 17 
Vict,  c  90,  tdtedule  D.i 

HM,  that,  although  the  reip.'i  cart  wat  a  "public  car- 
riage," it  wat  not  principalb)  employed  fir  the  con- 
veyance ofpattengert,  ana,  therefore,  not  tudi  a  public 
carriage  at  a  stage  coach,  and  tJterefore  it  £d  not 
come  within  the  clause  rendering  "  stage  coachet  and 
other  tu<A  public  carriage^  liable  to  pay  tuccettive 
toOi  on  pasting,  and  npatsing  through  the  tungtike- 
gate. 

This  was  •  case  sUtsd  by  justices  tinder  20  &  21 
Vict.  c.  48. 

At  a  petty  sesskns  holden  in  and  for  the  borough 
of  Bii(lgw*ter,  in  the  connW  of  Somsiset,  on  Itw- 
day,  Urn  24th  April  1865,  before  us,  the  undersigned, 
SmL,  two  «rf  Her  Majesty's  justices  of  the  peace  in 
and  for  tlie  said  borongfa,  an  inf onnation  ptcfened  by 
Jesse  TaxeweU  fherrinaf ter  called  the  mp.)  against 
Wm.  Pearson  (hereinafter  called  the  app.^  under 
•sot.  5S  of  the  stotnte  3  Geo.  4,  c  126,  diarging) 


for  that  ho  the  said  app.,  then  bmng  collector  of  tii» 
tolls  at  the  Bridgwater  Eastern  Tnmpike-gate,  m 
the  said  borough  (rf  Bridgwater,  did,  oo  the  18tb 
April  then  inst.,  demand  and  take  from  the  said 
resp.  a  greater  toll,  viz.  i^d.,  than  he  was  aatlio- 
rised  to  do  under  the  powers  at  any  Act  of  Paiiis- 
ment,  was  heard  and  determined  by  ns  the  said 
justices  respecUrely  being  present,  the  said  app. 
being  also  represented  by  his  attorney.  And  npcn 
such  hearing  the  sidd  app.  was  duly  oooTioted  beta* 
us  of  the  sMd  offence,  and  we  adjudged  him  to  pay 
the  sum  of  4^  being  the  toU  exoesdrely  talseB, 
the  sum  of  is.  ed.tohe  paid  and  api^ed  aocordiBg' 
to  law,  and  also  to  pay  to  the  said  resp^  his  costs  is 
that  bdialf.  And  whereas  tho  said  app.  being  ^*- 
satisfled  with  ovr  determination  npon  the  keariB^ 
of  the  said  infonnatioa  as  being  ei'iuwHNM  in 
point  of  law,  hath,  porsnant  to  sect.  S  of  the  Mtttmtt 
20  &  21  Vict.  o.  48,  applied  to  ns  in  writing  trUhls 
three  days  after  the  said  determinatioa  to  atste  and 
sign  a  case  setting  forth  the  facts  and  the  groands 
of  sudi  our  determination  as  aforesaid,  for  As 
opinion  thereon  of  Her  Majesty's  Court  ot  Comoiao 
Pleas  at  Westminster.  Now,  therefore,  -««  the  said 
justices,  in  compUanoe  with  the  said  apflioatioa  ct 
the  said  app.  and  the  prorisioB  of  the  .statata^  do 
hereby  state  and  sign  such  case  aforesaid  aa  follows : 

At  the  hearing  of  the  aforesaid  infocmatkw  it 
was  prored  on  the  part  of  the  informant,  tli*  lesp. 
in  tnis  appeal,  tiiat  he  was  a  oommen  oazrisr 
living  at  Adioott,  abont  nine  milea  (rom  Biid^ 
water,  and  travelling  to  Bridgwater  and  back  An* 
days  in  each  week  with  a  light  covered  ooa  howo 
spring  tilted  van  on  four  wheds,  having  two 
movable  seats  which  could  bt  put  np  and  down 
as  occasion  required,- with  a  small  entrance  in  froat, 
and  which  was  principally  and  bo»i  fide  used  te 
and  in  the  carrying  of  goods,  wai«s,  or  iiirwh— ■ 
disc,  whereby  he  sought  his  livelibood,  bat  ooea^ 
sionally  only  used  in  cotiv^ving  passongen  for  kira. 
And  on  cross-ezamlnation  m  stated  that  Hbm  said 
tilted  van  was  capable  of  conveying  as  tony  as  six 
passengers,  but  the  average  tMcen  waa  sot  meio 
than  two.  He  charged  a  fare  of  9i£  to  eaek  pa^ 
senger  from  Asfacott  to  Bridgwatsr,  and  vice  tint, 
and  smaller  fares  varying  with  ttio  distawfo  for 
passengers  over  shorter  portims  of  his  route.  Tkat 
he  did  not  travel  ra<M«  tlun  four  miles  an  hour.  That 
on  the  18th  April  then  instant  he  passed  throogk 
BridgwatO'  Eastern  gate,  kept  by  ^ip.,  on  his  wqr  to 
Bridgwater  with  the  said  tilted  van  and  one  hone, 
and  produoed  a  ticket  denoting  payment  «f  tlw  tell 
of  iid.  at  anotim  gate  whidi  dears  the  mikli  gate. 
On  hisretum  the  same  day  with  the  same  tdtad  va> 
and  the  same  horse,  and  having  no  passenger,  tho 
app.  demanded  of  him  a  back  toll  of  4|dL  on  A» 
ground  that  the  said  tilted  van  was  a  tttfs*  oa&A, 
ot  other  sudi  pnUic  csiiiage  withfai  the  mnaniag  of 
the  proviso  in  the  local  Aet  heretnafttf  mentiosisd, 
and  the  resp.  paid  it  noder  protest.  The  ic^V 
van  is  not  licensed  as  a  stage  coach,  l»t  he  panrs  a 
duty  of  2L  9t.  ed.  nnderschednle  D  of  16  A 17  Viet. 
C.  90,  which  enaoU  that  tolls  diaU  be  paid 

Tar  emj  etrrlige  awd  bgr  soy  eoninoo  Mntar  ] 
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snd  bonm  ^dt  tot  aad  In  tba  esnfiim  of  aoo*».  wanik 
mwduuxU**,  wharaby  b«  shall  iMk  »  UmBtinod.  whtn 
such  cirriige  iluUl  ooouionally  only  be  nMd  tn  ooureytiK 
t)usengen  (or  hire,  aad  In  SMh  a  naaner  Oat  Ihs  m 
tosclidntyorsayoiaiiwsHloo  torthe  seaat  absllaalbsi 

M»  aoder  soy  Uomim  by  tb«  OiaiiilSiliiain   at  lat 

B«veira&  whan  mioh  last^nenlioaed  oanliae  riuS  bar*  lav 
wheels,  Zt  8<.8dL 

The  tolls  Imposed  by  the  X>ocal  Tnnqtike  Ao^ 
i  Geo.  4,  c  Ixv.,  8. 84,  are  as  follows : 

1.  For  every  horse  or  ottier  beaat  diawtoc  aay  eoadl, 
1>aronefae,  todable,  beiUs,  Uadsn,  ehalM,  rsISM,  ckair. 
i>ha««oa,canma,  land  salt  b(sisa,lWH;  arc  ' 
iarriase  (esmH  ala^  eoaahsi),  a  i 
o(  toaipeBoa  haUpeimy, 

2.  For  every  hone  or  other  beast  drswtag  any  alafs  o 
Ussossd  taoarry  la  Um  wksia  laaHs  aaS  saMMs  Oe*  I 
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than  nine  pasaengen,  s  nun  not  exceeding  the  iDin  of  tour- 
MBoe  haUpenay. 
S.  For  ereiy  horse  or  other  beast  drawing  any  stage  coach, 


pesoe  halfpenny. 

a.  For  every  horse  or  other  Beast  drawing  any , 

Uoenaed  to  carry  on  the  whole  Inside  and  outside  more  than 


nine  and  not  exceeding  sixteen  passengers,  a  snm  not  exceed- 
ing the  smn  of  sixpenee. 

4.  For  avaiy  hO(^  or  other  beast  drawing  any  stage  coach 
Uoenied  to  carry  In  the  whole  Inside  and  outside  more  than 
sixteen  peasengers,  a  snm  not  exoeeding  the  sum  of  elgbt- 
pence. 

&  For  every  hone  or  other  beast  drawing  any  caravan, 
tilted  waggon,  tnted  ear^  or  other  carriage  employed  In  corry- 
tng  paasengen  for  a  fare,  a  sum  not  exoeemng  the  sum  of 
f onipence  halfpenny. 

&  For  every  stage  ooach  or  other  pnhUo  carriage  having 
more  paassagera  than  the  same  la  Ucenaed  to  carry,  or  having 
a  greater  weight  of  luggage  upon  the  tof  of  the  same  than 
Is  aathorlaed  by  law,  orbaving  passengers  riding  noon  the  top 
ot  such  luggage,  double  the  toU  otherwiae  chargeable  upon  the 
hones  drawing  sneh  ooach  or  otiier  carriage. 

By  the  89th  section  it  is  provided, 

That  no  person  shall  be  subject  to  the  payment  of  toll  more 
dun  once  in  any  one  day  for  passing  and  repassing  with  the 
•anM  bone  or  horses  throogn  the  same  tninplke,  except  as 
heralnaftar  mentioned,  such  nerson  or  persons  tnodncmg  a 
note  or  ticket  denoting  the  payment  of  such  UiO,  and  which 
note  or  ticket  the  ooOoeton  ot  the  toll  are  hereby  required  to 
deliver  gratia  on  payment  of  the  toUi  aa  harelnafter  mentioned. 

By  the  40th  lection  it  is  enacted  as  follovrs : 

Provided  neverthelesa,  and  be  It  further  enacted,  that  the 
toUa  shall  be  payable  tor  orin  raapectot  all  stagecoaches  and 
other  such  public  carriages,  Ucenaed  or  not  licensed,  for  every 
time  of  passing  and  repassing  through  the  same  turnpike  on 
the  same  day,  and  that  the  add  tolls  shall  be  payable  for  or  in 
respect  ot  all  postchalaes  and  other  oarrlages  mvelUng  for 
hire,  for  passing  and  repassing  through  the  same  tninpike  on 
the  same  day  upon  every  time  of  a  new  hiring  ot  such  post- 
chaise  or  carriage  last  mentioned,  on  a  ticket  being  produced 
denoting  a  new  hiring. 

It  vas  contended  on  the  part  of  the  deft.,  the 
app.  in  the  present  appeal,  tnat  the  back  toll  was 
le^Ily  chargeable  on  the  ground  tliat  the  40th 
section  of  the  local  Act  must  be  held  to  refer  to  the 
toils  imposed  by  the  2nd,  Srd,  4th,  and  6th  para- 
graplis  of  the  84th  section,  and  not  to  the  2nd,  Srd, 
and  4th  only,  inasmuch  as  those  tliree  paragraphs 
contemplated  only  the  case  of  carriages  licensed  to 
carry  passengers,  and  that  to  confine  the  liaUUty 
to  back  toll  to  such  carriages  only  would  render  the 
words  "  licensed  or  not  licensed  "  meaningless.  The 
spp.  further  contended  that  the  resp.'s  carriage  came 
clearly  within  the  5th  paragraph  of  the  84th  section 
as  a  carriage  employed  in  canning  passengers  for  a 
fare,  and  relied  on  the  case  of  Eatweil  v.  Richmond, 
12  L.  T.  Rep.  N.  S.  52,  as  an  authority  that  the  tolls 
were  chargeable  upon  that  which  is  the  habit  of  the 
carriage,  and  that  as  tliis  was  a  carriage  nmning 
regularly  at  stated  times,  not  only  for  goods,  but 
also  for  the  conreyance  of  passengers,  it  was  imma- 
terial whether,  on  any  particular  occasion,  there 
chanced  to  bo  a  passenger  in  the  carriage  at  the 
time  of  its  passing  throngfa  the  gate,  provided,  in 
fact,  it  was  performing  one  of  its  regular  journeys. 

It  was  also  contended  that  the  part  ^  the  40th 
section  referring  to  postchaises,  wnich  were  only 
to  be  liable  to  toU  upon  a  fresh  hiring,  supported  the 
same  view.  And  that  the  40th  section  did  not  (as 
had  been  suggested)  ap]^  exclusively  to  the  tolls 
imposed  by  the  Cth  paragraph,  which  was  in  the 
lurtnre  of  a  penal  clause.  We,  however,  being  of 
opinion  that  the  resp.'s  tilted  van  was  not  a 
"  stage  coach  or  other  such  public  carriage  licensed 
or  unlicensed"  within  the  meaning  of  the  said 
40th  section  of  the  said  local  Act,  that  it  was 
benAJUk  a  carrier's  cart  used  principally  for  and  ih 
the  carnring  of  goods,  whereby  the  said  resp.  sought 
hia  livelihood,  and  only  occasionally  used  in  con- 
reying  passei^ers  for  hire,  and  trayelling  less  than 
four  miles  an  hour,  and  being  assessed  as  such 
nnder  16  &  17  VicLc.  90,  and  having  no  passenger 
on  the  occasion  in  question,  was  not  liable  to  pay 
back  toll,  but  was  entitled  to  return  free  on  the 
same  day  with  the  same  horse  under  the  39th 
aectiom  of  the  local  Act ;  and  that  the  asaessmeut  of 
the  n«p.'s  tilt^  ran  under  IC  &  17  Yict  c.  90, 


and  the  restriction  of  travel  to  four  miles  an  hour, 
by  the  Stage  Coach  Act,  prevent  it  from  being 
classed  as  a  "stage  coach  or  other  such  public 
carriage,  either  licensed  or  unlicensed."  That  the 
term  "licensed"  applies  to  coaches  property 
licensed  under  the  Excise  Act,  and  the  term  "un- 
licensed "  to  coaches  d^rauding  the  revenue  by  not 
obtaining  such  licence  ;  wliilst  in  this  case  the  resp. 
has  only  a  modified  licence  to  carry  passengers 
occasionally  with  his  goods,  and  the  Excise 
authorities  bring  satisfied,  the  toll  keeper  ought  to 
be  satisfied  also.  And  that  the  double  toll  imposed 
by  Uie  40th  section  being  on  the  vehicle,  must  liave 
reference  to  the  6th  paragraph  of  the  84th  section. 
That  the  evidence  given  before  us  brought  the  case 
within  the  operation  of  the  statute  8  Geo.  4,  c.  126, 
s.  65,  and  we  gave  our  determination  against  the 
app.  in  the  matter  before  stated.  The  question  of 
law  arising  on  the  above  statement  therefore  is,  was 
the  resp.  liable,  or  not,  to  pay  a  second  or  back  toll 
in  respect  of  his  tilted  van  with  the  same  horse  re- 
turning the  same  day  without  any  passenger,  under 
the  terms  of  the  said  40th  section  of  the  said  local 
Act? 

Whereupon  the  opinion  of  the  said  Court  of  C.  P. 
is  asked  on  the  said  question  of  law,  whether  or  not 
we,  the  said  justices,  were  correct  in  our  said  deter- 
mination as  aforesaid,  and  as  to  what  further  should 
be  done  or  ordered  by  the  said  court  in  the  premises. 
Given  under  our  hands,  &c. 

Campbell  Foster  appeared  for  the  apps.,  and  ex- 
plained and  distinguished  the  two  cases  recently 
decided  in  this  court  respecting  the  payment  of  l)ack 
toll  by  vans  occasionally  carrying  passengers,  vi*., 

Eatweil  T.  Riekmnnd,  12  L.  T.  Kep.  N.  8.  62  j 

Comleg  r.  Carpenter,  lb.  458. 

No  counsel  speared  for  the  resp. 

The  Court  reserved  their  judgment  till  the  next 
day. 

Cur.  adv.  vult, 

June  26.— WiLiES,  J.  stated  shortly  the  facts  of 
the  case. — The  court  reserved  its  judgment  in  order 
to  take  time  to  consider  the  two  cases  decided  in 
this  court.  In  the  first  of  them  it  was  decided  that 
a  clause  imposing  double  toll  on  any  "  stage  coach, 
stage  waggon,  van,  carsTan,  cart,  or  other  stage 
cairiage  for  the  conveyance  of  passengers  for  pay- 
ment, hire,  or  reward,"  applied  to  licensed  stage 
coaches  proper,  but  not  to  ran*  or  carts  like  the 
resp.'s.  In  the  other  case  it  was  decided  that  a 
clause  imposing  double  toll  on  any  "  stage  coach, 
diligence,  van,  caravan,  or  stage  waggon,  or  other 
stage  carriage  conveying  passengers  or  goods  for 
pay  or  reward,"  did  include  such  a  von  or  cart  as 
the  resp-'s.  In  the  latter  case  the  judgment  of  the 
court  turned  on  the  wcwds  "  conveying  passengers 
or  goods ;"  and  the  question  was  said  to  be  whether 
the  principal  object  of  the  employment  of  the  cart 
was  the  conreyance  of  passengers  or  goods.  In  the 
present  case  the  clause  imposing  double  toll  applies 
to  "all  stage  coaches  and  other  such  public  car- 
riages, licensed  or  not  licensed."  It  was  insisted 
for  the  app.  that  the  words  "not  licensed"  included 
carriages  not  requiring  a  licence.  On  the  other 
hand  the  argument  is  that  the  word  "such"  re- 
stricted the  clause  to 'carriages  of  the  same  sort  as 
stage  coaches — ^that  is  to  say,  carriages  the  principal 
object  of  the  ci^loymcnt  of  which  is  the  carrying 
of  passengers,  "nie  magistrates  yielded  to  the  latter 
argument.  It  must  be  taken  that  they  held  that 
the  resp.'s  cart  did  not  require  a  licence ;  that  it  was 
a  cart  intended  to  cany  goods,  and  occasionally 
passengers ;  and  that  on  those  grounds  they  held 
that  it  was  not  "  such"  a  carriage  as  a  stage  coach. 
On  conaidemtion,  we  think  that.tl>At  .<ra  .not  an  in- 
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correct  construction  of  the  statute,  and  therefore 
their  judgment  must  be  affinned. 

BvLBS,  J. — ^I  am  of  the  same  opinicm.  The  39th 
section  of  the  local  Act  exempts  all  persons  from  a 
second  payment  of  toll  "  except  as  hereinafter  men- 
tioned." Therefore  all  are  exempt  except  those 
clearly  specified.  The  only  exception  is  that  of  "  all 
stage  coaches,  and  other  such  public  carriages, 
licensed  or  not  licensed."  This  is  not  a  stage  coach, 
but  it  is  a  public  carriage.  Then  is  it  "such"  a 
public  carriage  within  the  words  of  the  Act  ?  It  is 
a  carriage  used  by  a  common  carrier,  principally  for 
the  carriage  of  goods  and  merchand^,  and  occo- 
«iunally  for  carrying  passengers.  A  stage  coach  is 
principally  used  for  carrying  passengers.  There- 
fore, loolung  at  this  exemption,  it  seems  to  me  that 
this  is  not  "such"  a  public  carriage  as  a  stage 
coach.  It  seems  to  me  that  this  is  a  reasonable  con- 
struction, for  if  a  number  of  people  go  each  way  on 
the  same  day,  it  seems  right  that  they  should  pay 
toll,  and  the  toll  is  charged  in  the  fare. 

Judgment  for  the  resp. 


OOTT&T   OF   SZOHBaXJXS. 

B  .'ported  b7  F.  Baiuet  and  H.  Lsion,  Biqn.,  B*rrlatcr<-(t-I.aw. 

June  6,  7,  and  9,  1865. 
Teakso!!  v.  Thb  Local  Board  of  Health  of 

KlNOSTOM-UFOX-UOLU 

itepe^d  of  tect.  63  of  the  Public  Uailtl,  Act  1848 
(1 1  ^-  12  Met.  c  6i)  by  tect.  34  of  the  Local  Ouvern- 
uieiU  Act  1858  (21  i-  22  Vict.  c.  QSy-Elfect  of  en 
etct.  101  of  tlie  Euttlnq>revtaient  Act  (17  ^  18  Vict, 
c.  ci.y — Offence  under  sect,  SO  of  the  latter  Act — 
{  Meaning  of  "  back  yard  or  other  vacant  ground  or 

area  "  in  that  tfction. 

The  10I<(  tection  of  the  Hull  Improvement  Act  1854 

I  (17  ^  18  Vict.  c.  ci.)  requiring  certain  particulart  to 

be  fumithed  to  the  local  board  of  health  in  addi- 

'  tioa  to  the  partiadart  required  to  be  stated  for  the 

vppromd  of  the  board  bg  tecL  63  of  the  Public  Health 

Act  1848  ril  i- 12  Vict.  c.  68),  u  not  repealed  or  at 

*Ul  affected,  so  far  as  sudi  additional  particulars  arc 

concerned,  bg  sect.  H  of  the  Local  Government  Act 

I  1858,  which  repeals  tect.  69  of  the  Public  Health 

Act  1848. 

Sembk,  that  sect  99  of  the  Hull  Improvement  Act 
1848,  which  enacts  that  "every  house  to  be  con- 
structed shaU  have  a  back  yard  or  other  vacant 
ground  or  area  open  from  the  ground  upwards 
of  not  less  than  eight  feet,  extending  from  the 
I  main  building  for  the  whole  length  of  such  build- 

ing," points  to  a  yard  at  the  back,  and  not  to  em 
open  space  at  the  side  of  the  house)  and  that  the 
tearing  an  open  space  of  Ae  requisite  width  at  the 
side  of  the  building  was  not  a  coaq)lianee  with  the 
terms  of  sect.  99. 

Special  case  stated  by  the  stipendiary  magistrate 
of  Kingston-upon-HuIl,  under  20  &  21  Vict  c.  23. 

The  app.  Pearson  on  the  3rd  Feb.  1869  was  charged 
by_  resps.  upon  information  or  summons  before  the 
,  said  magistrate  with  having  on  the  22nd  Not.  1864 
committed  an  offence  imder  sect  101  of  Uie  Hull 
Improvement  Act  1854  (17  &  18  Vict,  c  oL,  local 
and  personal),  by  attempting  to  carry  his  plan 
into  execntion,  and  commencing  the  buildings 
referred  to  in  such  plan,  before  rae  {dan  had  been 
approved  by  the  locu  board,  and  upon  the  hearing 
of  such  information  the  app.  was  duly  convicted 
of  the  said  offence  and  adjudged  to  forfeit  and 
p.-iy  40*.  and  also  Us.  for  costs  to  be  levied  by 
distress,  if  not  pud  forthwith,  with  imprisonment 
for  twenty-one  days  in  default  of  sufficient  distrets, 


dist 


unless  snch  sum  should  be  sooner  paid.  And  the 
app.  being  dissatisfied,  the  following  case  was 
stated  and  signed  by  the  said  stipendiary  police 
magistrate  on  the  18th  April  1865,  for  the  opinion 
of  the  Court  of  Ex. 

The  app.  was  charged  with  having  committed 
two  offences.  The  offence  charged  in  the  first 
summons  was  the  offence  last  mentioned  in  contra- 
vention of  the  provisions  of  sect.  101  of  the  Hull 
Improvement  Act  1854,  which  enacts  as  follows : 

That  la  addition  to  the  particnlan  required  to  be  stated  tar 
the  approval  <tf  the  local  boanl,  by  aeoL  63  of  On  Pnblle  HealA 
Act  1H8,  aere  shall  be  (omiahed  to  eaoh  bowd,  l>r  Om  pema 
intending  (o  bnlld  or  rebnlld  any  home,  or  eonatnict  any 
building,  a  correct  plan  or  plan*  of  the  propoeed  building, 
drawn  to  a  eoale,  *&,  ahowlng  the  partlcalan  raqoired  by  the 
■Sid  Act  aitd  this  Act.  oiKf  vMck  plan  thaU  net  be  earritd  imt» 
trecttHon,  nor  Ih*  tmiUit  commtntti,  vMU  tht  saidplaM  ikatt 
hace  bftn  epproted  bf  tht  fttcol  hoard. 

The  second  summons  (to  which  it  is  necessary  to  re- 
fer) was  for  an  offence  against  sect  99  of  the  same 
Local  Improvement  Act,  and  charged  the  app.  with 
having  neglected  to  provide  yards  or  areas  of  the 
dimensions  required  by  tiiat  section,  at  the  back  at 
the  houses  built  by  him,  being  the  same  house*,  &C., 
mentioned  in  the  first  summons.  The  words  of  sect. 
99  of  the  Local  Improvement  Act  1854  are  as  follows: 

Erery  houee  to  be  hereafter  leboilt,  and  every  bouse  lo  be 
hereafter  built,  at  the  comer  of  any  itreet  or  place,  shaU  have 
a  back  yard,  or  back  area  thereto^  If  the  local  board  ehtU  in 
such  case  deem  it  rteht  that  any  such  back  yard  or  back  ana 
•honld  be  made,  and  la  that  case  auch  back  yard  or  back  ana 
aball  be  of  such  dlmansionB  ob  the  local  board  shall  detenslae, 
and  every  honae  to  be  hereafter  conBtnicted  on  vacant  groond 
(Dot  being  eltuate  at  the  comer,  &c..  or  not  being  the  sUe  of 
any  other  hoiue  arreted  thereon  immediately  prenona  to  «nek 
ooDStmetlon)  shall  have  a  back  yard,  or  oUur  vacant  grvmmt 
ami  area,  open  from  the  grunnd  upwarda  of  not  less  tbaa 
eight  feet  extending  from  the  main  building,  Jbr  the  Kheit 
Unflk  of  itKh  baadtnt,  provided  that  within  that  spaoe  or 
area  the  pantry,  ooal-houiw,  and  privy,  not  exceeding  nine  f«et 
In  height  and  not  covering  mora  than  forty-eight  rapetfldal 
feet  of  the  above  area,  may  be  there  conatructad. 

A  plan  (annexed  to  the  case)  was  depouted  by 
the  app.  at  the  office  of  the  local  board's  surveyor 
on  the  20th  Oct.  1864,  and  was  laid  before  the 
works  committee  on  the  2  Ist,  and  was  not  approved  by 
them;  and  on  the  22nd  Oct.  the  surveyor  gave 
notice  in  writing  to  the  app.  that  his  plan  had  been 
presented  to  the  works  committee,  by  whom  it  was 
resolved  that,  as  it  appeared  there  would  be  no  open 
space  of  eight  feet  behind  such  houses,  such  plan  be 
not  approved,  but  referred  to  the  streets  and  li^dng 
sub-committee.  On  the  27th  Oct.  the  looceedings 
of  the  works  committee  were  confirmed  by  t£e 
local  board,  and  on  the  19th  Nov.  notice,  under  tiie 
seal  of  the  board,  was  given  by  the  surveyor  to  the 
app.  tliat  the  decision  of  the  works  committee  at 
21st  Oct.  that  the  plan  be  not  approved,  was  ooo- 
flrmed.  Notwithstanding  the  notices  of  the  23nd 
Oct.  and  19th  Nov.  the  app.,  on  the  22nd  N«>t. 
commenced  building,  and  legal  proceedings  were,  «b 
the  2nd  Dec,  authorised  by  me  works  committee 
agidnst  him  for  so  doing  before  approval  of  the  plan 
by  the  board,  which  proceedings  were  subsequottiy 
confirmed  by  the  local  board  on  the  29th  Dec 

The  app.  contended  before  the  magistrate  that  he 
had  recnved  such  apporal,  and  it  was  alleged,  on 
his  bcbalf,  that  sect  101  of  the  Improvement  Act 
1854  must  be  read  as  part  of  sect  53  of  the 
Public  Health  Act  1848  (U  &  12  Vict  c.  63),  which 
latter  section  had  been  expressly  repealed  by  sect  34 
of  the  Local  Government  Act  1858  (21  &  22  Yict. 
c  98),  providing,  in  lieu  of  procedure  under  tite 
repealed  section,  that  the  local  board  may  make 
bye-laws,  and  that  the  local  board  had  mside  sucb 
bye-laws;  that  a  copy  of  them  was  delivered  to 
the  app.  by  authority  of  the  local  board  to  guide 
him  in  reference  to  his  said  buildings,  and  that  by 
No.  6  of  such  bye-laws  the  local  board  must,  within 
a  certain  period,  long  since  elapsed  without  their 
doing  so,  either  o^roi-e  or  alter  the  plan  d^KWted 
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as  they  think  necessary  for  the  purpose  of  the 
Public  Health  Act  1848,  and  the  statute  incorpo- 
imted  therewith ;  aud  that  any  plan  not  altered 
during  that  iieriod  must  be  considered  as  approred, 
«nd  that  the  local  board  did  not  make  any  altera- 
tion,  and  the  fourteen  days  in  the  bye-law  No.  6  taaTing 
elapeed,  the  ^>p.  was  justified  in  beliering  his  plan 
improred. 

The  local  board,  contra,  contended,  that  sect,  34  of 
the  Local  Goremment  Act  1858  cannot  affect  sect.  101 
of  the  Hull  ImproTement  Act,  for  the  latter  section 
states  that  the  requirements  of  it  are  in  addition  to  the 
particulars  required  to  be  stated  for  the  apptoral 
of  the  local  board  by  sect.  58  of  the  Public  Health 
Act  1848,  and  ore  independent  of  and  cannot  be  read 
as  a  part  of  that  section,  so  as  to  be  affected  hy  a 
repeal  of  sect.  53.  That  by  sect.  4  of  the  Hull 
Improrement  Act,  the  proi-isions  of  sect.  68  of  the 
Pablic  Health  Act  are  ineorporated  with  and  to  be 
read  as  port  of  the  Improvement  Act,  and  so  its 
proTlaioQS  are  reserred  to  the  local  IxMud,  notwith- 
standing its  repeal.  That  the  power  to  make  bye- 
laws  giren  by  sect.  34  of  the  Local  Goromment 
Act  1858,  being  only  given  in  lien  of  the  powers 
contained  in  the  repealed  53rd  section  of  the  Public 
Health  Act  1848,  and  not  in  cases  where  leoonne 
may  still  be  had  to  the  exercise  of  powers  in  a 
local  Act  identical  with  those  in  sect.  68,  it  may  be 
doubted  whether  the  bye-laws  relied  on  by  the  app. 
were  made  under  valid  authority.  But  if  operative, 
they  could  not  supersede  sect.  101  ci  the  Improve- 
ment Act,  which  was  independent  of  sect.  58  of  the 
Public  HealUi  Act,  and  not  repealed,  and  the  local 
board  hod  the  option  by  sect.  29  of  the  Local  Ctovem- 
ment  Amendment  Act  I80I  of  proceeding  there- 
under. 

The  bye-laws  annexed  to  the  cose  were  made  by 
the  local  board  in  1860,  and  confirmed  by  the  Secre- 
tary of  State,  and  on  certain  occasions  buildings 
may  have  been  authorised  by  the  board  to  be  made 
in  accordance  therewith,  but  it  did  not  appear  that 
any  such  authority  had  been  given  witiiin  a  con- 
siderable period  now  last  past.  A  person  calling  on 
behalf  of  the  app.  at  the  surveyors  office,  prior  to 
the  buildings  being  commenced,  received  from  the 
clerk  there  a  paper  copy  of  such  bye-laws,  but  was 
expressly  told  that  they  were  not  uie  "  regulations 
of  the  board"  which  must  guide  the  a;^.  in  his 
buildings,  but  such  copy  was  not  furnished  by  or 
by  the  authority  of  the  local  board. 

The  printed  regulations  of  the  board  as  to  build- 
ings,  which  are  entirely  distinct  from  the  bye-laws 
had  been  delivered  to  the  aj^-'s  agent,  and  such 
printed  regulations  are  in  accordance  with  the 
pcovisions  of  the  Hull  Improvement  Act,  sect.  101, 
and  not  in  accordutce  with  Ko.  6  of  the  bye- 
aws.  The  local  board  proceeded  in  this  case  solely, 
in  pursuance  of  the  said  sect.  101,  and  not,  and 
never  hod  uiy  intention  of  acting,  under  the  bye- 
laws.  App.  was  aware  when  he  began  building 
that  his  plan  was  objected  to  bv  the  local  board, 
because  it  did  not  show  there  would  be  a  back  yard 
or  other  vacant  ground  or  area  bthind  such  build- 
ing, such  area  bring  alleged  by  the  local  board  to  be 
necessary  under  sect.  99  of  the  said  Improvement 
Act.  There  was  no  evidence  before  the  magistrate 
indicating  that  app.  believed  when  he  commenced 
building  that  the  oooise  to  be  pursued  by  him  as  to 
the  depositing  and  amroval  of  his  plan  was'regulated 
by  the  bye-laws.  The  magistrate  found 'as  to  the 
offence  under  sect.  99,  that  the  buildings  had  no 
back  yald  or  back  vacant  ground  or  back  area  of 
any  kmd,  but  avacantspace  at  the  side  of  each  house 
16  feet  by  8,  the  depth  of  the  houses  being  10  feet^ 
and  that  such  open  space  was  covered  by  buildings 
to  the  extent  of  40  feet,  such  buildings  not  exceed- 
ing 9  feet  in  height.  He  found,  therefore,  that  the 
«pp.  had  left  the  full  open  space  named  in  the  Act 


at  the  tide  of  each  house,  but  none  at  the  back.  lit 
the  latter  jiart  of  sect.  09  the  words  arc  "bock  yani 
or  other  vacant  ground  and  area,"  &c.,  which  may- 
well  admit  of  the  construction  that  it  may  be  at 
the  side,  and  not  at  the  back.  The  magistrate  founili 
the  app.  guilty  of  having  committed  an  offencn- 
under  sect.  101  of  the  Hull  Improvement  Act  as 
first  hereinbefore  mentioned,  but  as  to  the  offcnco- 
under  sect.  99,  be  was  not  satisfied  that  the  app.  hnd 
not  complied  with  the  literal  requirements  of  tho 
Act,  and  therefore  be  found  him  not  guilty  on  that 
charge. 

The  questions  fw  the  court  are :  First,  whether,, 
upon  the  above  facts,  the  magistrate  came  to  a  ri);lit 
decision  upon  tho  construction  of  the  said  '.K)tli 
section?  Secondly,  whether  upon  the  above  facta 
(whether  right  or  not  in  his  decision  as  to  the  UOtli 
section),  he  is  right  in  deciding  that  in  point  of  law- 
the  app.'s  plan  was  not  approved  by  the  board,  and 
that  the  app.  may  be  legally  convicted  under- 
the  said  101st  section  for  commencing  the  builOingra 
before  his  plan  had  received  the  board's  approval. 

In  addition  to  the  sections  of  the  Hull  Improve- 
ment Act  set  out  in  the  case  the  following  sections 
of  the  Public  Health  Act  1848,  the  Hull  Improve- 
ment Act  18C4,  and  the  Local  Qovemmont  Act 
1858  were  cited  and  relied  on  in  the  arguments,  and 
referred  to  in  the  judgment. 

The  PttbUc  Health  Act  1848  (11  &  12  Vict.  c.  63) 
s.  63: 

Fonrteen  dnys  at  least  befor*  beginning  to  dig  or  lay  oot  the 
foondation  of  or  for  any  new  house,  or  to  rebnild  any  new  hoiu>e 
polled  down,  ftc.,  the  person  hitendbig  so  to  baild  or  rebuild  ahull 
give  to  the  local  board  of  health  written  nottoe  thereof,  togp- 
th«r  with  the  level  or  Intended  level  of  the  cellars  or  lowrft 
floor,  and  the  nitnation  and  ooostmetion  of  the  priTlea  ami 
ceaepoola  to  be  bnilt,  tc  or  naed  la  eonneetlon  with  aoch  he  nar,. 
and  it  aball  not  be  lawful  to  begin  to  bnUd,  &a  soch  hoose  or 
to  build,  to.  any  Boch  privy,  fta  nntil  the  p&rtlcolan  so  rc- 
qnired  to  be  slated  have  been  approved  by  the  said  local 
board.  And  in  default  of  ancb  notloe,  or  It  any  such  house,  to. 
be  built,  Ac.,  as  aforesaid,  without  soch  apjnoval,  or  In  any 
respect  contrary  to  the  prorislona  of  this  Act,  Uie  offender 
shall  be  liable  to  a  penalty  not  exceeding  MM.,  and  the  aalit 
local  board  may,  if  they  shall  think  fit,  cause  such  house,  £c  to 
be  altered,  pulled  down,  or  otherwise  dealt  with  as  the  case 
may  require,  anil  the  expenses  incurred  by  them  in  so  duint; 
shall  be  repaid  by  the  ononder,  and  be  recoverable  from  bint 
in  the  summarv  minner  hereinafter  prorided.  Prorided  alwayx, 
that  if  the  said  local  board  fail  to  signify  their  approval  or 
diaapprovai  of  the  said  particulars  for  the  space  of  fourtaen 
days  after  rectiviuj?  Kuch  notice,  it  shall  be  lawful  to  proceiMl 
according  to  such  notice,  if  the  same  be  otherwise  in  aocorl- 
anoe  with  the  proriglons  of  this  Act 

The  Hull  Improvement  Act  1854  (174  18  Vict, 
c.  d.),  sect.  4,  enacts, 

That  the  Public  Health  Act  1848,  and  the  several  Acts  sup- 
plemental thereto,  save  so  far  oa  any  of  the  clauses  and  pro- 
vialoas  thereof  respectively  ate  azpresaly  varied,  or  are 
repugnant  to,  or  inconsistent  with,  any  of  the  power.*,  pro- 
vlmons,  or  purposes  of  this  Act,  and  except  sect.  1  and  8'.ctfl. 
4  to  Si,  both  inclusive,  SO,  106, 131, 138, 141,  14!,  and  IM  ol  tho 
Pnblla  Health  Act  IHH,  and  ezoept  the  last  proviso  witb 
respect  to  exemptions  from  rating  of  sect.  88  of  tliat  Ao'^  arj 
Incorporated  with  this  Act 

Sect.  103 : 

That,  if  any  aewer,  drain,  privy,  oesspool,  ashpit,  iuttJiurr.. 
or  other  work,  be  mode  or  suffered  to  continue  contrary  to  auy 
of  the  provisions  of  this  Act,  or  if  any  person,  without  tho 
consent  of  the  local  Iward,  moke,  rebmld,  clear  out,  tx.,  any 
sewer,  fta,  which  boa  been  ordered  by  them  not  to  be  so  made, 
or  (aa  the  cose  may  be)  to  be  demolished,  stopped  up,  or 
amended,  every  person  so  offending  shall  for  every  such 
offenee  forfeit  a  sum  not  exceeding  51 ;  and  for  every  day  after 
the  first  dnring  which  the  offence  continnes,  a  sum  not  ex- 
ceeding lOi.,  &C.  lie. 

The  Local  Qovemment  Act  1858  (21  &  22  Vict, 
c.  98)  sect  34 : 

The  tSrd  and  72nd  seotlons  of  the  Publlo  Health  Act  ist» 
■boll  be  repealed,  and  hi  Uen  thereof  be  it  enacted  as  follows: 
Every  local  board  may  make  bye-laws  with  respect  to  iho 
following  matters  (that  is  to  say)— 1.  With  respect  to  tho 
level,  width,  and  oonstmotlon  of  new  streets,  and  the  pro- 
visions for  the  sewerage  tbereof.  i.  With  respect  to  Iba 
structure  of  walls  of  new  buildings,  for  secnriug  stability, 
and  the  prevoution  of  Area.  3.  With  respect  to  the  sufTlcIeDoy 
of  the  space  about  buildings  to  secure  a  free  ctrcolatlon  of  s!i', 
and  with  respect  to  tha  vantUoUoo  of  buUdinga     4.  With 
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respect  to  the  draiosge  o(  boUdlagi,  to  wateiHdowti,  oriTie*, 
aiihpitB,  and  cesspools  in  conaectlon  with  bnUdiiigi,  »Dd  to  the 
'cloiiDg  of  baildings  or  parts  of  buildings  nnflt  for  homan 
habitation,  and  to  prohibUIon  of  their  use  for  snch  habitation. 
And  they  may  further  provide  for  the  obierrance  of  the  aame 
by  eaacung  therein  such  prorislons  as  they  think  necessary  as 
to  giving  notices,  deposit  of  plans.  &C.,  by  persona  intenfUngto 
lay  oat  streets  or  construct  boOdlogi,  as  to  inspeetfon  by  the 
local  board,  and  as  to  pomr  of  ue  local  hoard  to  remoTe, 
alter,  or  pall  down  any  work  begun  or  done  is  contnT«ntlan 
of  such  bye-laws. 

The  following  were  tiie  by&-lAV8  on  which  the 
app.  relied : 

i.  Daring  the  said  period  of  ona  month  the  local  board 
shall  ettlier  approve  the  said  plan  and  section  or  alter  the 
same  as  they  think  necessary  for  tha  parpoae  of  tha  Fnblie 
Health  Act  1$4S,  and  the  statntes  incorporated  aarewiOt,  and 
any  plan  or  section  of  wbloh  notice  has  been  so  giren,  which 
is  not  alterad  daring  that  month,  shall  be  considered  as 
«pprOTed  by  the  loca]  board. 

i.  Foarteen  days  at  least  before  beginning  to  dig,  Ac , 
foimdations  of  any  new  balIdlBg^  to,  notice  thereof  with  a 
plan,  te.,  abowhig  the  stmctnre  of  the  walla  and  space  about 
the  building  for  securing  a  free  ventUatian  of  air,  ftc,  to  he 
«iren  to  the  local  board  under  penalties  for  default 

C  During  that  period  of  fouitaen  days  the  local  board 
nball  either  approve  the  plan,  ftc,  or  alter  the  same  aa  they 
think  necessary,  Ac.,  and  any  plan,  Ac  which  Is  not  altered 
'daring  that  period  shall  be  considered  aa  approved  by  the 
iocal  board. 

MdlUh,  Q.C.  (with  PhObrick)  for  the  reap*. 

P.  TTiompson,  contra,  for  the  app.,  citing 
D warns  on  Statatos,  2nd  edit.  p.  621 ; 
Sandeman  y.  Breach,  9  B.  &  C.  96 ;  5  L.  J.  298;  Q.B. ; 
If  Atfinore  r.  Btdford.  :S  M.  &  0.  9 ;    s.  0.  nom. 

IfXifiRore  V.  miJod:,  18  L.  J.,  N.  8.,  66.  0.  P. : 
J'oteea  T.  Tiomat,  11 L.  T.  Bep.  N.  S.  786 :  U  L.  J. 

71,0.P.; 
Sex  r.  Mmchater  Watrraorht,  1  B.  ft  0.  680;  8 

D.  ft  B.  20 ;  in  error,  nom.  Ba  ▼.  Ifttttai,  2 

B.  4  0.226;  8  D.&R  886; 
Brown  y.  The  Local  Board  of  BtaUh  of  BMuad, 

TL.  T.  Bep.  N.S.  832:  1  H.ftO.  601;  ^IbJ. 

26^  Ex,  was  also  referred  to. 

The  scope  and  subatanoe  of  the  argnmenta  are 
contained  in  the  judgmenta,  and  therefore  it  ia  not 
necessary  to  set  them  out  here. 

Cur.  ad».  vult. 

June  9,— Mabtin,  B.— With  respect  to  Uiis  caae, 
"which  was  argaed  before  my  brother  Channell  and 
myself  on  Tuesday  and  Wednesday  last,  I  believe 
"we  are  both  of  opinion  tliat  the  justice  was  right, 
and  that  the  conviction  should  be  affirmed.  Sow, 
the  charge  against  the  deft,  was,  that  he  had  com- 
menced a  building  before  a  plan  which  he  had  aub- 
roitted  to  the  local  board  had  been  approved  (tf  by 
them,  which  is  a  matter  enacted  by  the  lOlat 
section  of  the  Kingston-upon-HuU  Improvement 
Act  1854.  For  the  purpose  of  nnderstanding  that 
Act  of  Parliament,  recourse  most  be  had  to  the  Act 
for  promoting  public  health,  passed  in  the  year 
1848,  the  Hull  Improvement  Act  naving  been  passed 
in  the  year  1654.  This  Act  of  1848  seems  to  be  the 
first  of  these  Acts,  and  amongst  other  sections  con- 
tained in  it  there  is  the  58rd  section,  which  macts 
that  "  Fourteen  days  at  the  least  before  beginning 
to  dig  or  lay  out  the  foundations  of  or  for  any  new 
house,"  a  certain  notice  shall  be  e^ven  to  the  local 
board  of  health  of  the  level  or  intended  level  of  the 
,  ceUars  or  lowest  floor,  and  the  situation  and  con- 
'  struction  of  the  privies,  ftc,  to  be  built  or  used  in 
connection  with  such  hoas&  and  a  variety  of  other 
matters,  and  the  local  boara  may,  if  they  think  fit, 
C!tuse  the  house  to  be  altered  or  pulled  down,  &&&& 
That  Act  having  been  passed  in  the  year  1648,  the 
lOlst  section  of  the  Hull  Improvement  Act  1864 
enacts  that,  in  addition  to  the  particulars  required 
to  be  stated  for  the  approval  of  the  local  board  by 
the  o3rd  section  of  the  Fublic  Health  Act  1848, 
there  shall  be  furnished  to  such  board,  by  the  person 
iutending  to  build  or  rebuild  any  house  or  construct 
any  building,  a  correct  plan  or  plans  of  the  proposed 


building,  drawn  to  a  certain  scale,  "and  which  {tea 
shall  not  be  carried  into  execution,  nor  the  boildiag 
commenced,  until  the  same  plan  shall  have  been  ip- 
proved  of  by  the  local  board."  Kow,  that  section  beiiiR 
contained  in  the  Hull  ImprBiwent  Aictwdrich  passed 
in  1854,  by  the  34th  section  id  another  and  poUicAct, 
namely,  the  Local  Govenment  Act  1858  (21  &  82 
Vict  c  98)  it  was  enacted  that  the  SSrd  aectiaa  «( 
the  FuUic  Health  Act  1848  should  be  repealed,  and 
in  lien  thereof  it  was  enacted  as  follows:  "Tbax 
every  local  board  may  make  bye-laws  with  respect 
to  the  f (dlowing  matters,  that  is  to  say,  the  levd 
and  width  of  streets,  the  stmctnre  of  walls  id  new 
buildings,  the  sufficiency  of  the  ^aoe  about  them 
so  as  to  secure  proper  ventilation,  and  the  drain- 
age of  buildings ;"  and  then  it  eiuytfid,  "  that  th^ 
(the  local  board)  may  further  piovide  for  the  obssr- 
vance  of  the  same  by  enacttng  thenin  taeti  pro- 
vision as  they  think  necessary  as  to  the  giving  of 
notices,  as  to  the  deposit  of  plans  and  sections  by 
persons  intending  to  lay  ont  streets  or  coostnet 
Imildings  and  as  to  inspection  by  the  local  board, 
provided  that  no  such  bye-law  shall  aSect  any 
building,  wbidi  shall  be  erected  before  the  date  of 
the  Act."  The  local  board  of  Hull  acted  vftm  that 
power,  and  made  bye-Uws  which  were  improved  of 
by  Sir  George  Iiewis,  the  Secretary  of  States  on  the 
14th  Aug.  I860.  They  made  bye-Uws  with  respect 
to  the  giving  of  notice  and  the  d^odt  of  plana  }tj 
the  pecson  intending  to  make  such  streets  or  to  ooo- 
itroct  buildings.  The  fifth  of  such  bye-laws 
directed  that  foarteen  days  at  least  before  the 
beyiming  to  dig  or  lay  the  foundation  of  any  new 
building,  Ac,  the  person  intmding  so  to  build  shall 
give  to  the  local  board  of  health  written  notioe 
Aereof,  together  with  a  plan  and  section  a<  die 
intended  bniidiag  showing  the  structure  of  the  walls 
and  space  about  the  building  for  seearing  tbe  fiee 
cucnlation  of  air,  and  the  proposed  airan^Msents  for 
ventilation  together  with  the  intended  draiaageof  the 
building,  and  the  water-closets,  priviea,  ashiwts, 
and  cesspools  in  connection  with  the  building ;  aad 
whoever  offends  against  this  bye-law  shall  foifat  to 
the  local  board  a  sum  not  exceeding  6L" ;  and  the 
sixth  bye-law  declared  that  "  during  that  penod  at 
fourteen  days  the  local  board  shall  ather  i^pnive 
tiie  dan  and  section,  or  shall  alter  the  aame  as  th^ 
thinJc  necessary  for  the  puriMses  of  the  PuUie 
Health  Act  1846  and  the  statntes  inootporated 
therewith;  and  any  pUn  or  section  whidi  is  not 
altered  during  that  period  shall  be  oonndetcd 
as  approved  by  the  local  board."  Kow  what  took 
place  in  this  case  was,  that  «pon  tbe  21st  Oct.  Mr. 
Pearson,  who  prc^iosed  to  build  certain  booses 
within  the  iurisdictioo  of  the  Hull  Improvwaent 
Act  1854,  laid  a  pUn  before  the  kxal  board, 
which  plan  showed  four  houses  propoaed  to  be 
erected,  and  spaces  which  were  sufflfcrient  widia 
the  09th  section  <d  the  same  AcL  pravidBd 
it  was  not  obligatoiy  upon  him  to  have  those 
open  spaces  at  the  back.  Tiwy  were  ti  a  siae  suS- 
cient,  but  Uugwert  at  the  wA.  Now,  tiiat  beiag 
done  npon  the  21st  Oct.,  upon  the  SSnd  Oct  a  letter 
was  written  to  him  by  the  surveyor  A  the  Hull 
local  board,  d^ed  from  the  surveyor's  oOce  d  Ae 
local  board  of  Hull,  to  this  effect:  "Sir,— Ibegte 
inform  yon  that  your  plan  for  the  <i«ctioa  of  mt 
houses  in  Villa-place  was  presated  to  tbe  worts 
OHnmittee  yesterday,  and  it  meaxing  there 
would  be  no  open  qpace  MamS.  such  houses,  it  was 
resolved  that  sudi  plan  be  not  approved  of,  aad  be 
referred  to  the  subcommittee."  It  is  also  found 
in  the  caae  that  the  proceedings  of  the  works  eoas- 
mittce  were  eonflnned  by  the  local  board  on  Ae 
27th  Oct.  1864,  which  was  within  the  foarteen  d^r*. 
What  the  result  of  the  watdiiag  and  lifting  «b- 
committee,in  oppoaitiflsi  to  the  committee  wko 
caused  the  letter  to  be  written  on  the  2Xnd  Ooi, 
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-was  we  do  not  know  ;  but,  after  the  expiration  of 
fourteen  dayi,  what  was  done  by  the  fir«t  committee 
-^that  is,  the  works  committee)  was  ai^ioTed  of,  and 
.that  waa  again  af^roTed  of  by  the  local  board  itself. 
Mr.  Feuvon  thought  ftt,  notwithstanding  the  cost- 
munication  to  Um,  to  proceed  to  build ;  and  the 
•qoestioa  is,  has  he  comnutted  an  offence  within  the 
101st  section  of  the  Hull  Improrement  Act  18&4  ? 
'We  are  of  opinion  Oat  he  has.  Now,  it  seems  to 
me,  with  respect  to  this  matter,  that  the  points  made 
4>7  Mr.  Thompson  were,  first,  that  the  101st  section  of 
the  Hull  ImproTement  Act  was  gone  entirely.  We 
think  clearly  that  that  is  not  so,  for  that  section  ex- 
pressly says  that,  "in  addition  to  the  particulan  re- 
-qnired  to  be  stated  for  tiie  muoral  of  the  local  board 
by  the  o3rd  section  by  the  Public  Health  Act  1848,  the 
local  board  shall  be  famished  with  such  and  such 
jMtrticulars."  It  seems  to  me  that  the  repeal  of  this 
53rd  section  by  the  34th  section  of  the  Local 
Government  Act  1858  does  not  at  all  effect  the 
absolute  enactment  of  the  lOlst  seetion  of  the  Hull 
InaproTement  Act  1854.  That  S4th  laetion  says 
that  the  63rd  section  shall  be  repealed,  but  that 
bye-laws  may  be  made  in  lien  thereof ;  and  such 
bye-laws  were  made.  At  flrst  it  was  supposed  that 
those  bye-laws  had  not  been  complied  with  by  the 
local  board.  I  own  it  seems  to  me  that  they  ha.Te 
been  complied  with,  almost  to  the  letter.  The  idans 
'were  shown  and  submitted  to  the  committee  and  to 
the  load  board  of  health.  It  has  been  contended 
tiiot  it  was  necessary  that  the  local  board  of  health 
should  within  fourteen  days  state  that  they  approved 
-of  the  plan,  or  that  they  ought  to  have  altwed  it. 
How  how^by  possibility  oould  they  alter  it  ?  It  was 
impossible  to  do  that.  It  seems  to  me  it  was  quite 
«ufficient  for  them  to  say,  "We  dis^prove  of  your 
plan,  and  we  insist  that  your  (^en  space  should  be 
■at  the  back  of  ,the  house,  and  not  at  the  side  of  it ; 
and  inasmuch  as  you  have  no  means  of  giving  an 
open  space  at  the  back,  when  we  tell  you  that,  we 
tell  you  not  merely  that  the  thing  is  to  be  altered, 
but  that  it  cannot  be  altered,  no  alteration  can  be 
made  in  it ;  and  in  our  judgment,  if  this  house  is 
|>ennitted  to  be  erected  in  the  way  you  propose, 
it  would  be  a  contravention  of  the  Act  of  Par- 
liament, by  reason  of  its  not  having  this  open 
space  at  the  back  of  the  house."  It  seems  to  me 
that  tiiey  have  complied  with  this  bye-law  in  the 
only  way  in  which,  by  possibility,  they  could  have 
oomplied  with  it.  If  they  could  have  altered  the 
plan  so  as  to  have  shown  an  open  space  at  the  back, 
it  may  be  they  ought  to  have  done  that^  although  it 
would  have  left  the  intermediate  space  between  the 
two  sets  of  houses,  the  two  raoposed  bnildings, 
unoccupied  at  the  time.  I  think  the  bye-law  was 
•nbstantially  complied  with,  and  that  within  fourteen 
-days  of  the  deposit  of  the  plan  they  have  altered  it 
by  stating,  "We  disapprove  of  this  open  space  to 
be  at  the  ride,  and  we  will  insist  upon  its  being  at 
the  back."  Mr.  Thompson  argued,  and  he  seems  to 
have  argued  to  a  considerable  extent  to  the  satis- 
faction of  the  justice,  ihat  the  99th  section  of  the 
Hull  Improvement  Act  does  not  enact  that  the  yard 
or  open  Wfaee  shall  be  at  the  back.  My  own  im- 
pression as  to  the  true  construction  of  this  section 
(although  one  would  desire  in  a  matter  of  this  kind 
that  everything  really  should  be  enacted  in  such 
language  that  those  who  run  may  read,  and  that 
there  should  be  no  discussion  aboHt  if)  is,  that  it  is 
unfortunate  that  there  were  any  words  introduced 
«nch  as  the  words,  "or  other  vacant  around  and  area," 
which  raise  this  discussion.  I  think,  construing 
this  Act  of  Parliament  (as  I  have  more  than  once 
said  I  think  it  ought  to  be  construed)  with  a  view 
of  ascertaining  what  is  the  real  meaning  of  the 
liCgislatttre,  taken  with  the  circumstanoes  ascer- 
tained, that  the  open  space  should  be  at  Me  back 
of  the  house  because  it  was  to  extend  "  from  the 


main  building  for  the  whok  length  of  the  building  •" 
and  that,  coupled  with  the  97th  section,  shows  vaix 
what  the  Legislature  really  desired  was,  that  there 
should  be  an  open  space  of  twenty  feet  in  front,  and 
an  open  8pv^e  to  tW  extent  at  the  back,  so  that 
titere  riioiUd  be  a  thorough  ventilation  for  the  use 
of  tiie  iuhabitants  of  houses  of  this  character  and 
descriptiwi.  In  my  judgment,  therefore,  I  think 
that  there  was  an  offence  against  the  lOIst  section, 
aad  titat  it  was  a  building  made  contrary  to  the 
pcovisions  of  this  Act,  for  it  was  made  contrary  to 
a  provision  which  enacted  that  before  anything  was 
done  it  should  be  approved  of  by  the  local  board. 
I  think,  when  the  local  board  has  the  jurisdiction, 
which  is  clearly  ^ven  to  them  in  this  case,  to  exer- 
cise a  judgment  with  respect  to  the  matter,  that  the 
deft,  had  no  ligfat  in  the  face  of  that  disapproval  to 
take  the  matter  into  his  own  hands,  and  in  direct 
Ae^n^  of  the  disapproval  oi  the  local  board  to 
proceed  with  his  bnUding.  If,  in  reality,  the  local 
board  were  wrong,  I  imagine  the  app.'s  proper  mode 
would  have  been  by  a  proceeding  in  the  Court  of 
Q.  B.  to  compel  the  local  board  to  act  in  pursuance 
of  the  Act  of  Parliament  For  these  reasons,  I 
think  the  c<niviction  of  the  justice  was  correct,  and 
that  we  ou{^t  to  answer  sufficient  of  the  questions 
which  he  proposes  in  the  afSrmaUve,  and  in  support 
of  his  conviction.  It  is  not,  I  tliink,  necessary  for 
us,  as  I  have  before  said,  to  give  on  absolutely  con- 
clusive judgment  upon  the  99th  secti(Hi,  and  I  own 
it  would  require  modi  argument  to  convince  me 
that  Mr.  Mellish's  argument  is  not  right,  viz.,  that 
the  "vacant  ground  and  area  "  most  bo  at  the  back 
of  the  building. 

Chahkbll,  B.— I  also  agree  with  my  brother 
Martin  in  tbUiking  that  the  conviction  in  the  first 
case  should  be  a&med.  The  information  charges 
that,  the  deft.,  being  a  person  intending  to  build 
certain  houses  descrili^l  in  the  information  fur- 
nished to  the  local  board  of  healUi  a  correct  plan 
of  such  proposed  building,  as  required  by  the  stat- 
ute ;  but  that  he  unlawfully  commenced  such  build- 
ing b^re  the  said  plan  was  approved  by  the  said 
lo^  board.  That  is  the  offence  which  is  charged 
in  the  information.  The  question  is,  whether  th6 
deft.,  on  the  facts  before  us,  can  bo  said  to  have 
been  guilty  of  that  offence  so  as  to  render  himself 
liable  to  a  penalty.  Now  the  penalty  is  imposed  by 
the  103rd  section  of  the  Hull  Improvement  Act,  if  it 
is  imposed  at  aU.  I  will  consider  presentiy  the 
argument  which  has  been  addressed  to  us  upon  the 
question,  whether  the  words  of  the  103rd  section  are 
large  enough  and  distinct  enough  to  hit  the  offence 
which  the  information  charges  against  the  deft.  I 
will  consider  that  question  presently  and  secondly. 
But  the  offence  under  the  Act  is  a  diJBFerent  question 
from  the  one  whether  the  penalty  clause  (sect.  108) 
is  large  enough  to  include  it.  The  offence  charged 
in  the  information  under  the  Act,  is  the  offence  of 
commencing  the  building  b^ore  the  plan  which  the 
deft,  had  submitted  to  the  board  of  health  had 
been  approved  of  by  them.  That  seems  to  me  to 
render  it  necessary  to  consider  the  ttro  sections  of  tbo 
Act  together,  the  lOlst  section  and  tlie  99th  section. 
Now  it  was  said  with  reference  to  the  lOIst  section 
that  it  had  dropped  altogether.  The  argument 
was,  if  I  understood  it,  that  the  machinery  contem- 
phited  by  the  101st  section  could  fio  longer  be  carried 
out,  and  that  the  section  must  be  considered  as  one 
that  was  now  to  be  excluded  from  our  consideration ; 
and  the  ground  on  which  we  were  asked  to  come  to 
that  conclusion  was,  that  the  lOlst  section  pro- 
vided that,  in  addition  to  certain  particulars  required 
to  be  stated  by  the  &8rd  section  of  the  Public 
Health  Act  1848,  there  should  be  also  furnished 
such  other  particulars  as  are  required  by  the 
Kingston-upon-HuU  Improvement  Act.     Then   it 
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vras  said  that  hy  an  Act  trhich  pused  in  the  year 
1858,  the  53rd  section  of  the  Tablic  Health  Act 
had  been  repealed,  and  that  the  necestary  and 
unavoidable  consequence  of  the  repeal  of  that 
fi3rd  section  was  to  render  entirely  nugatory  the 
101st  section  of  the  Hull  Improveinent  Act,  so  far 
ns  that  Act  required  additional  particulars  to  be 
delivered.  I  cannot  accede  to  tiiat  argument.  It 
appears  to  me  that,  of  the  particulars  which  were 
delivered,  the  plan  required  to  be  delivered  by  the 
101st  section  was  one  which  the  board  of  health 
had  not  approved  of ;  then  the  case  is  so  far  an 
offence  under  the  Act,  although  a  doubt  may  arise 
how  far  the  provisions  of  the  Board  of  Health  Act 
arc  preserved  and  continued  stringent  and  opera- 
tive by  virtue  of  the  bye-laws  that  were  made.  Now 
then  we  must  consider  the  99th  section  and,  if  I 
were  called  mmn  to  give  a  decisive  opinion  upon 
that  point,  I  should  adopt  the  argument  which 
Mr.  Mellish  has  suggested,  namely,  that  this 
pointed  to  a  yard  at  the  back  of  the  house,  and  not 
to  an  open  space  at  the  tide.  I  agree  with  respect 
to  the  words  "  shall  have  a  back  yard,"  that  there, 
"yard  "  is  associated  with  the  word  "bock ;  "  l>ut 
when  we  come  to  the  next  words,  "or  other  vacant 
riround  and  area,"  it  does  not  say  "  vacant  ground  and 
area  at  the  back,"  and,  so  far  as  that  goes,  it  gives 
rise  to  the  doubt  that  has  been  forcibly  pressed  upon 
ns  by  Mr.  Thompson.  But,  although  those  words, 
so  far  considered,  let  in  a  little  doubt  and  difllculty, 
they  ere  to  my  mind  considerably,  if  not  entirely, 
cleared  up  by  the  other  words  to  be  found  in  the 
next  line,  ''extending  from  the  main  building  ybr 
the  whole  length  of  such  building."  I  therefore  agree 
that,  when  we  look  at  the  other  clauses  of  the  Act 
which  seem  to  throw  some  light  upon  the  subject,  it 
was  intended  to  provide  for  a  yard  or  open  space  at 
the  back,  and  not  one  at  the  side.  This  is  giving  a 
construction  to  the  Act  which  would  tend  to  cany 
out  its  main  object,  which  contemidates  the  erecUon 
of  many  houses  in  the  same  line  fronting  what  may 
be  called  a  street,  houses  adjoining  and  contiguous 
to  each  other,  and  the  object  of  the  Act  will  be  best 
attained,  as  I  think,  by  holding  it  to  apply  to  the 
Hrea  or  yard  at  the  UuJe.  Supposing  that  to  be  the 
(■onstrnction  of  the  Act,  it  seems  to  me  that  the 
offence  which  this  information  charges  is  established 
lis  against  the  deft.,  becatise  the  matter  was  one 
over  wMch  and  upon  which  the  board  of  health 
had  a  right  to  express  their  <9inion.  It  was  not,  as 
it  appears  to  me,  a  matter  entirely  foreign  to  their 
oflScial  duties,  and  if  they  had  a  right  to  take  this 
matter  into  their  consideration  and  to  disapprove  of 
the  plan,  then  it  appcnrs  to  me  that  the  offence 
charged  in  the  information  is  sufficiently  established 
to  call  upon  us  to  support  the  conviction.  Then 
comes  in  the  still  further  question,  namely, 
was  the  plan  in  point  of  fact  disapproved  of? 
How,  I  think  the  plan  was  disapproved  of. 
I  do  not  propose  to  repeat  what  my  brotner  Martin 
has  said  upon  the  subject ;  but  it  appears  to  me^ 
upon  the  facts  stated  in  this  case,  that  there  was,  in 
point  of  fact,  a  notification  by  them  to  the  app.  that 
the  plan  which  he  had  so  sent  in  for  consideration 
to  the  board  of  health  was  one  which  they  would 
not  approve  of.  The  argument  was  that,  applying 
the  provisions  of  the  bye-laws,  the  plan  was  not  dis- 
approved of  withbi  fourteen  days,  but  it  was  taken 
and  approved  of. '  Now  I  tliink  there  is  sufficient 
evidence  to  show  that  a  competent  body,  of  com- 
]ictent  authority,  did  within  fourteen  days  disap- 
}irove  of  the  plan  tliat  was  submitted  to  it.  Although 
it  was  sent  to  another  committee  to  consider,  ue 
onncurrence  of  the  second  body  in  the  disa{^»t>val 
of  the  first  could  not,  in  my  opinion,  render  the  dis- 
siniroval  communicated  by  the  first  liody  other  than 
»  disapproval  within  the  section.  There  is  only  ma 
other  question  to  be  conaideted,  namely,  whether,  sup- 


posing an  offence  upon  these  facts  is  made  ont  con- 
trarr  to  the  provisions  of  the  Act,  there  is  any 
section  in  the  Act  whidi  enables  a  magistrate  sum- 
marily to  convict  in  the  penalty  in  whidi  the  magis- 
trate  has  here  convicted.  I  am  not  at  all  blind  tO' 
the  force  of  the  argument  which  has  been  addressed 
to  us  by  Mr.  Thompson  as  to  the  meaning  wfaicfa, 
ordinarily  would  be  attached  to  the  word  "brnMing" 
in  the  1(MM  section.  I  ooncnr  in  the  view  tiirown 
out  early  in  the  course  of  the  argument  of  the- 
second  case  by  the  Lord  Chief  Baron  (although  U» 
Lordsliip  did  not  hear  the  argument  on  the  first  cose, 
he  did  hear  the  argument  on  tlie  second,  bat 
both  cases  involve  points  common  to  both), 
when  his  Lordship  intimated,  at  first,  that  looking 
at  the  lOSrd  section  alone,  the  word  "  building " 
could  not  properly  receive  that  construction  whkh 
the  resps.  contended  for  in  order  to  snppmt  this 
conviction.  If  I  were  limited  to  the  view  to  be 
gathered  from  the  103rd  section  only,  I  should 
certainly  feel  the  force  of  the  first  impreesioa  upoo 
the  subject,  and  of  die  argument  whira  Mr.  Tbomp- 
son  has  pressed  upon  us.  Admitting  the  maxim 
of  noteitur  a  toeuM  in  construing  words  of  this 
deacription,  such  as  the  word  "  building,"  I  feel 
myself  quite  at  liber^  to  go  into  tlie  eoriier 
sections  of  the  Act  of  Farliament,  and  not  to  limit 
the  word  "  bttilding  "  simply  to  that  interpretatioit 
which  ought  to  be  put  upon  it  if  I  looked 
only  at  the  words  whidi  precede  it  in  the  lOSnl 
section.  I  think  the  sects.  96,  97,  and  98  fully 
entitle  as,  without  infringing  the  ordinary  rule  oir 
construction,  to  put  a  larger  construction  upon  the- 
word  "building"  than  in  the  lOSrd  aectioa  Mr. 
Thompson  has  admitted.  I  think  there  is  a  good 
deal  in  tiie  argument  suggested  by  Mr.  McUisli. 
that  in  a  given  order  the  statute  proceeds  to  deal 
with  the  different  matters,  "sewers,  Ac,"  in  out, 
"drains  "  in  another,  "privies"  in  another,  "cess- 
pools" in  another,  "ashjdts"  in  another,  and  last 
"buildings,"  buildings  being  a  much  more  cocn- 
prdiensive  term,  and  involving  sects.  96,  97,  and 
98  ;  and  therefore  we  are  cleariy  entitled  to  InU 
that  the  word  "  building  "  in  sect.  108  carries  with 
it  that  meaning  which  would  suppmt  the  infornii- 
tion.  I  come  to  this  conclusion  more  satisfactorily 
to  myself,  believing  that  it  does  not  infringe  npm 
any  well-known  settled  rules  of  law,  and  that  we 
are  carrying  out  what  I  cannot  in  my  own  mind 
doubt  was  the  intention  and  the  poBcy  of  tho 
Le^slature  in  passing  this  Act.  I  think,  tberrfore, 
that  the  conviction  should  be  afflrmed. 

Mabtin,  B. — ^If  we  are  to  give  a  fcHinal  answt*  to 
the  questions,  the  answer  to  tiie  first  is,  that  we 
decline  to  give  any  answer  to  it ;  but  that  upon  tho 
above  statement  we  think,  whether  the  justice 
was  right  or  wrong  in  his  decision  as  to  tlM  oob- 
struction  of  the  99th  section,  that  his  decision 
that  the  deft.'s  tdan  was  not  approved  by  the  board 
is  in  point  of  law  right,  and  that  the  app.  was 
legally  convicted  under  die  101st  section  for  con- 
mencmg  to  build  witlwut  the  consent  of  the  booid. 

Pollock,  C.  B.  and  Bbaitwell,  B.  were  not 
present  during  any  part  of  the  argument. 

Judgmatt  for  tie  rttfi. 

June  7  and  a,  1865. 

Saks  v.  Saxb. 

The  Bull  Improvement  Act  1854  (UA- 18  VkL  e.  ei.) 
u.  97  and  lOi— Construction  of— Offence  mtdermL 
97,  whether  ujiihin  the  penalty  ckaae,  ttet.  103. 


To  eoiutitMte  an  offenee  within  the  pmaby 
(ttet.  108)  0/  the  BuU  In^nnovemint  AaimOff 
18  Viet,  c  d.),  which  enacU  that  "if  mg  hmiUmg 
be  mode  or  roffered  to  oootiuBe  amtrarf  tooKfrf 
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Fb^bson  v.  Tatt  liocxh  Board  of  Health  of  Kinostov-cpon-Hull. 


[Ex. 


tke  provuiom  of  this  Act,  every  person  so  amending 
shaa  for  every  such  offence  forfeit  a  sum  not  exceed- 
ing 51,  and  for  every  day  (^r  Ihejirst  during  which 
the  offence  continues,  a  sum  not  exceeding  10s.,  the 
imiUSng  must  heme  bam  made,  <u  melt  as  continued, 
contrary  to  the  Act ;  and  therefore  the  offence,  under 
*ect.  97  of  the  Act,  of  using  as  a  dteetling-house, 
without  the  previous  consent  of  the  local  board,  a  house 
without  the  requisite  street  or  clear  open  space  in  front 
thereof,  is  not  con^prehended  within  the  penalty  ctause, 
ttci.  108. 

So  held  by  Pollock,    C.  B.,  BramweO,  and  ChattneO, 
BB.  (disientienle  Martin,  B.) 

Snbaeqnently  to  the  charges  contained  in  the 
prerioos  special  case,  the  app.  on  the  17th  March 
1865  was  charged  hj  the  resps.  with  an  offence 
against  sect.  97  of  the  Hall  Improvement  Act,  by 
haTing,  on  the  9th  March,  unlawfully  caused  to  be 
used  as  a  dwelling-house  a  certain  building  without 
the  preTiona  consent  of  such  board,  there  not  being, 
or  adjoining  or  belonging  thereto,  or  occupied  there- 
with,  either  a  street  or  a  clear  open  space  in  and  to 
the  fall  extent  of  the  front  thereof,  not  less  than 
twenty  feet  in  width ;  and  upon  hearing  of  the  infor- 
mation the  app  was  duly  convicted  before  the  said 
magistrate  and  adjudged  to  forfeit  and  pay  I/L  Is. 
Bud  ed.  for  costs  to  be  levied  by  distress,  &c.,  with 
imprisonment,  &C.,  as  in  the  previous  case,  in  default 
of  Bofficient  distress,  &c.,  whereupon  at  the  app.'s 
request  the  fcdlowing  case  was  stated  and  signed  by 
the  said  magistrate  on  the  27th  April  1866. 

Upon  the  hearing  of  the  above  charge  the  whole 
of  the  evidence  affecting  the  two  former  summonses 
in  the  previous  case  was,  at  request  of  the  app.  and  by 
consent  of  the  resps.,  agreed  to  be  taken  as  proved. 
The  magistrate  expressed  his  opinion  that  the  evi- 
dence adduced  in  reference  to  the  charges  under 
■ects.  101  and  99  could  not  affect  the  legal  liabilities 
of  the  app.  under  sect.  97,  as  the  plans  furnished  by 
him  under  sect.  101  related  only  to  buildings  then 
intended  to  be  erected,  and  in  nowise  affected  the 
use  of  such  buildings,  the  legal  provisions  as  to 
which  are  conbuned  in  sect.  97.  But  if  the  court 
should  consider  such  course  desirable  or  proper,  it 
may  be  assumed  that  the  magistrate  finds  all  the 
facts  found  by  him  in  the  previous  case  as  to  the 
offence  under  sect.  101  as  facts  also  found  in  the 
present  case. 

The  facts  found  by  him  as  to  the  present  case  arc 
as  follows : 

The  words  of  sect.  97  of  the  Hull  Improvement 
Act  are  as  follows : 

That  any  bolldiDg  after  tbe  commenoement  of  this  Act 
Imilt,  or  any  bnUdfaig  a(t«r,  fto,  rebailt  (except  on  the  site  of 
a  bnlMIng  uaed  Immediately  before  the  pulltng  down  thereof 
as  a  dweliiog-honM,  or  any  part  thereof  respectively,  or  any 
buildiiig  befora  tbe  commenoement  of  this  Act  built  and  not 
then  need  as  a  dwelUng-honae,  or  any  part  thereof,  ahall  not, 
witboot  the  preTioos  consent  of  the  local  board,  be  need  as  a 
dweUlag-house,  except  only  daring  snch  time  as  There  is 
adjoining  or  belonging  thereto,  or  oocnpled  therewith,  either  a 
atieet  or  a  clear  open  apace  In  and  to  the  fall  extent  of  the 
front  thereof,  and  of  not  leas  than  twenty  feet  in  width,  and 
no  bnildlng  not  at  present  occupied  as  a  dwelllng-hooie  shall 
lie  oooverted  into  a  dvelUng-hoase  without  previoas  notice  and 
plan  being  deposited  and  approved  by  the  local  board  pre- 
daelv  aa  required  (or  the  oonstractlan  of  new  hoosea  and 
baUdings. 

App.  had  recently  built  four  dwelling-houses  in 
Villa-place,  not  on  the  site  of  any  dwelling-house 
previously  pulled  down.  Legal  proceedings  have 
recently  been  taken  by  the  local  board  against  app. 
for  commencing  the  same  before  approval  of  his 
plan.  Subsequently  to  the  conviction  of  app.  in  such 
proceedings  he  completed  his  houses,  and  has  since 
caused  them  to  be  used  as  dwelling-houses  without 
thepreviousconsent  of  the  local  board.  There  are 
houses  in  Villa-place  opposite  to  app.'s  four  houses, 
which  were  built  prior  to  the  passing  of  the  Hull  Im- 
provement Act,  17  &  18  Vict.  c.  ci.,  and  have  been 

[Mao.  Cas.— Vol.  HI.] 


continuously  and  now  are  occupied  by  different 
tenants. 

Villa-place  is  entered  from  the  Hessle-road, 
such  entrance,  for  tbe  space  of  flf  ty-siz  feet  being 
10  feet  6  inches  wide,  and  bounded  west  by  a  dead 
wall,  east  by  west  end  of  a  dwelling-house  facing 
the  llessle-road.  Villa-place  commences  at  the  end 
of  Buchfif  ty-SLx  feet  from  the  Hessle-road,  and  previ* 
ously  to  the  erection  of  app.'s  four  houses  consisted 
on  the  west  of  a  row  of  ten  houses,  east  of  open 
palisadings,  which  were  boundaries  of  gardens 
belonging  to  houses  in  a  parallel  line  to,  butsixty  feet 
and  upwards  from  the  said  row  west  of  Villa- 
place.  From  the  palisades  to  the  said  row,  west 
of  Villa-place  there  was  a  space  of  seventeen  feet. 
There  are  no  houses  east  of  that  space  seventeen  feet 
in  a  line  with  the  palisades,  except  those  recently 
built  by  app.  Such  seventeen  feet  space  is 
bounded  west  by  the  row  of  ten  houses,  east  by 
the  palisades  and  boundaries,  and  by  the  app.'s 
four  houses  which  are  in  a  continuation  of  the  line 
of  such  palisades.  Fart  of  such  seventeen  feet  is 
appropriated  as  gardens  or  inclosures  in  front  of 
the  row  of  ten  houses  west  of  Villa-place,  of  the 
width  of  four  feet,  which  gardens  are  lx>unded  east 
for  the  whole  length  of  the  ten  houses  by  an 
iron  railing  set  in  stone ;  and  part  of  such  seventeen 
feet  is  appropriated  as  a  nagged  footway,  two 
feet  wide,  adjoining  such  railings,  for  the  whole 
length  of  the  ten  houses,  and  the  remainder  of 
such  space  of  ten  feet  six  inches,  bounded  east  in 
part  by  the  palisades  in  front  of  the  gardens  east  of 
such  road,  and  in  other  part  by  the  app.'s  four  houses. 
At  the  end  of  the  ten  houses  farthest  from 
Hessle-road,  there  is  a  wall  built  partially  across 
such  space  of  seventeen  feet  to  the  extent  of  (the 
said  small  four  gardens  and  flagging)  six  feet  or  there- 
abouts, leaving  a  gateway  ten  feet  wide  or  there- 
abouts (in  continuation  of  the  said  road  ten  feet 
six  wide),  through  which  carts,  &c.  can  pass  to  the 
parts  beyond,  which  at  present  are  not  built  upon 
on  the  west  side,  and  carts,  &c,  passing  through 
such  gateway  can  turn  so  as  to  go  tmck  to  the 
Hessle-road.  But  there  was  no  evidence  as  to  the 
ownership  of  such  parts  beyond,  nor  as  to  the  right 
of  carts,  &C.  having  business  at  any  of  the  houses  in 
Villa-place  to  pass  through  such  gateway  for  the 
purpose  of  turning  as  aforesaid. 

The  magistrate  found  on  these  facts  that  there 
was  never  a  street  nor  a  clear  open  space  adjoining 
or  belonging  to  the  app's  four  houses,  or  occupied 
therewith,  in  and  to  the  full  extent  of  the  front 
thereof,  and  of  not  less  than  twenty  feet  in  width ; 
the  only  space  in  front  thereof,  including  garden, 
flagging,  and  road  way,  being  only  seventeen  feet  from 
app.'8  houses  to  the  opposite  houses. 

The  questions  for  the  court,  upon  the  facts, 
are: 

1.  Whether  there  is,  in  point  of  law,  adjoining  or 
belonging  to  the  said  four  houses  or  occupied 
therewith,  a  street 

2.  Whether  it  is  necessary  that  such  street  to  the 
full  extent  of  the  front  of  snch  four  houses  should 
be  of  not  less  than  twenty  feet  wide. 

3.  Whether  the  magistrate  was  right  in  deciding 
that,  in  point  of  law,  an  offence  has  been  committed 
by  app.  by  causing  his  houses  to  be  used  as  dwell- 
ing-uouses  without  the  previous  consent  of  the 
local  board. 

The  penalty  clause,  sect  103,  of  tbe  Hull  Improve- 
ment Act  1854  is  as  follows  : 

It  any  aewer,  drain,  privy,  cesspool,  ashpit,  bnildlng,  or 
other  work  be  made  or  sufftred  to  comltmu  contrary  to  any  of 
the  proTialone  of  this  Act,  or  If  any  person  without  the  consent 
of  the  local  board  make,  rebuild,  clear  ont,  to.,  any  aewer,  Ac., 
which  has  been  ordered  by  them  not  to  Im  ao  made  or,  as  the 
case  may  Im,  to  be  demoUabed,  stopped  up,  or  amended,  every 
penoa  so  offending  ahall,  (or  every  such  offence,  forfeit  a  sum 
not  exceeding  fit.,  and  for  every  day  after  the  first  daring 
which  tbe  offence  eontinaes  a  som  not  exceeding  10a,  tie. 

2C 
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Catob  i>.  Thk  Board  of  Wobks  for  thb  Lewishax  District. 
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Hellish,  Q.C.  (with  PhiUirick)  argued  fw  the  reap*. 

P.  Thonmmm,  contov,  for  the  app.,  citing  the  caacs 
which  he  had  cited  in  the  pievious  case. 

Cur.  adv,  valt. 

JuM  23. — The  Court  differing  in  opinion,  the  fol- 
lowing judgments  were  now  delirered  seriatim  hy 
the  learned  judges : 

BR4irwiBi.t,  B. — In  tliis  case,  my  Lord  Chief 
Baron,  my  brother  Cbannell,  and  myself  are  of 
opinion,  I  believe  I  may  say  upon  the  same  grounds, 
that  our  judgment  should  be  given  for  the  app.  ; 
that  is  to  say,  that  the  conviction  cannot  be  sus- 
tained. I  may  say  that  every  point  was  disposed  of 
upon  the  hearing,  except  that  one  point  upon  which 
we  think  judgment  should  be  given  for  the  app. ; 
and  really  the  matter  may  be  very  shortly  stated. 
It  is  this:  that  the  offences  under  sect.  97  of  the 
Kingston-upon-HuU  Improvement  Act  are  not 
comprehended  in  the  penalty  clause,  sect.  103.  The 
offence  under  sect.  97,  which  the  app.  has  com- 
mitted, is  the  offence  of  using  as  a  dwelling-house, 
without  the  previous  consent  of  the  local  board,  a 
house  without  a  street  or  clear  open  space  to  the 
full  extent  in  front  tliereof  of  not  less  than  twenty 
feet  in  length.  Of  that  be  has  been  convicted,  and 
we  think  the  penalty  clause  does  not  apply  to  it, 
and  for  this  reason  :  the  penalty  clause  says,  "  Any 
sewer,  drain,  privy,  cesspool,  ashpit,  or  baildiny " 
(which  we  think  would  apply  to  a  house)  to  be  made 
or  suffered  to  continue  contrary  to  any  provision  in 
this  Act,  then  the  person  shall  be  subject  to  a 
penalty.  Still  we  think  that  the  expressions  there 
show  that  there  can  be  no  suffering  to  continue  con- 
trary to  the  Act  except  where  there  be  a  making  con- 
trary to  the  Act,  and  if  a  person  could  not  be  liable 
to  the  penalty  of  6i  "for  every  such  offence," 
neither  can  he  be  liable  to  forfeit  "every  day  after 
the  first  during  which  the  offence  continues  a  sum 
not  exceeding  10s."  In  other  words,  we  think  there 
is  no  offence  within  this  section,  unless  it  is  an 
offence  where  the  building  has  been  made  cMitrary 
to  the  Act,  as  well  as  continued ;  and  where  the 
(lender,  or  some  offender,  would  be  liable  for  on 
original  making,  as  well  as  the  same  offender,  or 
some  other,  for  a  continuing.  Wo  think,  I  was 
going  to  say  with  some  confidence,  that  the  toin^  of 
a  building  as  a  dwelling-house  without  this  pre- 
scribed space  is  certainlv  not  a  making — it  could 
not  be  a  making — ^within  the  lOSrd  section,  and 
therefore  neither  can  the  continuing  to  use  it  be  a 
continuing  contrary  to  the  provisions  of  that  Act 
or  of  sect.  103.  We  think,  therefore,  that  the 
penalty  clause  does  not  apply  to  that  offence  of 
which  the  app.  has  been  convicted,  and  the  only 
proceedings  that  can  be  taken  against  him  are  those 
which  can  be  taken  in  the  case  of  a  man  infringing 
an  Act  of  Parliament  where  no  specific  penalty  is 
provided  for  the  offence. 

Cranneix,  B. — I  concur  in  the  judgment  just 
delivered  as  the  judgment  of  Pollocic,  C.  B.,  Bram- 
well,  B.,  and  myself.  I  wish  only  to  add  this,  that 
I  have  given  the  case  great  attention,  and  it  has 
been  one  to  me  of  a  very  anxious  kind ;  but,  having 
decided,  as  we  did  upon  the  argument,  that  the 
party  had  committed  an  offence  against  the  Act,  I 
was,  as  I  always  am,  extremely  desirous,  if  I  pos- 
sibly could,  to  concur  in  the  view  which  my  brother 
Martin  has  taken  ;  because,  having  decided  the 
party  to  be  guilty  of  the  offence  under  the  Act,  it 
would  be  most  desirable  to  do  so  under  the  103rd 
section,  and  to  hold  him  liable  to  the  penalty, 
and  not  to  leave  him,  as  he  is  now  left,  to  the 
process  of  an  indictment  because  it  is  not  tmder 
the  103rd  section,  the  language  of  which,  I  confess, 


is  not  in  my  judgment  large  enoo^  to  include  tfaia 
case.  I  am  tner^ore  obliged  to  concur  in  the  judg- 
ment (rf  Pollock,  C.  B.  and  my  brother  BramwoU. 

MAjrmr,  B. — ^I  own  I  yvry  much  regret  Una 
decision,  a«  it  seems  to  me  it  is  the  result  of  a  most 
astute  verbal  criticism  i^xm  the  dause  of  the  Act 
of  Fkriiament,  which  was  dearly  intended  by  dw 
Legislature  to  cover  thia  case.  It  i*  merely  hdd 
not  to  do  so  in  consequence  of  an  alleged  defect  of 
language  in  it.  The  facts  are  these  :  the  Act  of  Par- 
liament is  a  Hull  Improvement  Act,  and  it  is  made 
an  offence  by  the  97th  section  to  use  as  a  dvrellii^- 
house,  without  the  consent  of  the  local  board,  a 
house  which  has  not  adjoining  to  it  a  street  «r 
open  space  of  not  less  than  twenty  feet.  That 
is  what  is  die  offence,  and  the  statetnent  of  die 
learned  justice,  which  was  admitted  to  oootain 
his  adjudication,  shows  clearly  that  this  was  • 
bouse  of  that  character,  and  it  is  directly  and, 
admittedly  contrary  to  the  plain  enactment  ol  the* 
Act  o€  Parliament.  The  question  is,  whether  or 
not  the  building  and  using  this  hooae  a*  • 
dwelling-house  is  a  building  "made  or  suScsed 
to  continue"  contrary  to  the  t^ms  of  the  sectioo. 
The  section  imposing  the  penalty  contains  the 
words  I  have  jnst  read.  It  seema  to  me  that,  if  it 
was  used  as  a  dwelling-house,  it  was  thereby  made 
a  building  for  dwelling  in  contrary  to  the  A[ct,  and 
that  if  a  port  had  been  an  office  or  an  oathoose,  «r 
anything  of  that  sort,  if  it  had  been  cooverted  into 
this  dwelling-house,  and  had  not  this  required  space 
of  twenty  feet  before  it,  it  would  be  thereby  made 
a  building,  that  is  to  say,  a  building  for  dwelling 
in,  which  would  be  contrary  to  the  Act  of  Parlia- 
ment; and  that  is  what  the  facts  are.  As  I  say,  tha 
objection  taken  is  the  result  of  a  most  astute 
verbal  criticism,  and  as  I  am  satisfied  diat  the 
Legislature  intended  to  impose  a  penalty  upoo  all 
offences  contrary  to  the  provisions  cootauied  in  the 
sections  from  88  to  102  inclusivev  in  my  judgment 
it  would  be  mercy  to  the  app.  and  toother*  similariy 
drcumstanced,  so  to  hold  it,  rather  than  subject 
them  to  the  peril  of  indictments  to  be  preferred  and 
to  be  carried  on  at  the  expeaae  of  the  town  of 
HulL  I  am  quite  prepared  to  bold,  and  tberdi^, 
in  my  judgment,  to  do  a  very  great  act  of  mercy, 
that  it  was  within  the  103rd  section  with  referoice 
to  persons  in  Hull  who  have  booses  stmilarly  cir- 
cumstanced. It  appears  to  me,  tberefore^  that  I 
should  affirm  the  conviction. 

Jmdgmeni/or  tit  t^p. 

Attorneys  for  the  app.  (in  both  cases),  Hamptaa 
and  Burgin,  8,  John-street,  Bedford-row,  agents  for 
PettingeO  and  Ayv,  Hull. 

Attorneys  for  the  resps.  in  (in  both  cascsjt  Osi- 
KJ^  and  Beamaont,  Chancery-ume. 


EZOHBOUKB  CEAMBEB. 

Beported  bj  Jobs  Tbomfboii,  B«i  ,  Birlsttin  at-lMm. 
ZBROR  FROM  THX  QCEKM'S  BEirca. 

Mondc^,  Nov.  28, 1865. 

(Before  Eble,  C.  J.,  Pollock,  C.  B.,  BRxmmx 
and  Chankell,  BB.,  Bylbs  and  Ksxmno,  31., 
and  PiooTT,  B.) 

Cator  r.  Trb  Board  of  Works  fos  tkb 
Lewisbax  District. 

Metropolis  Local  Management  Act — 18  ^  19  TieL 
c  120,  s.  86 —  Works  causing  damage  out  o/  tit  £»• 
trict — Remedj/. 

A  local  board  of  toontt,  in  ezecttitig  drautagt  works  it 
their  district,  poButed  a  stream,  wiid  n  i4t  uaaarf 
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covTM  Jhwed  throu^  the  pit's  land  out  of  tie  diitrict, 
and  bg  tadi  pollution  caused  an  injury  to  the  pit. : 

Held  (reverting  the  judgment  of  the  Q.  B.,  10  L.  T. 
Rep.  N.  S.  236),  that  the  pit's  remtdy  rvas  by  action, 
and  not  nnder  the  compensation  clauses  of  the  Metro- 
polis ImxU  Management  Act;  the  local  board  not 
having  any  power  to  foul  a  stream  belonging  to  other 
persons  (PouocJc,  C.B.  andPigott,  B.  dissenlientibus.^ 

Writ  of  error  npon  a  judgment  of  the  Conrt  of 
Q.  B.  io  faTonr  of  the  def ts. 

A  special  case  waa  stated  for  the  opinion  of  the 
Court  of  Q.  B.  in  pursuance  of  an  agreement  at 
the  trial,  when  a  Teidict  waa  formally  directed  for 
the  pit 

Declaration: 

Tbat  liodi  of  the  pit  wen  In  the  ocenpfttlon  of  oertais 
penone  M  his  tenanti^  the  reversion  thereof  belonging  to  the 
^t.,  and  that  a  stream  celled  the  Poole  Blver  and  County 
Bridge  Stream  did  flow  and  ought  of  right  to  flow  without 
betng  fouled  and  poUntad  near  to  and  through  the  said  lands ; 
that  the  pit  and  his  tenants  were  entitled  to  the  beneflt  of  the 
water  of  the  said  stream,  and  to  hare  the  said  stream  flow 
and  run  without  being  so  fouled  and  polluted.  That  defts, 
wrongfully  caused  and  permitted  large  quantities  of  flith,  soil, 
Ac.  to  flow  permsnentqr  into  the  said  stream,  whereby  the 
same  lieoame  and  wss  permanently  fouled  and  polluted,  end 
Impore  and  unflt  for  domestk)  or  other  necessary  purposes,  && 

Fourth  plea:  . 

That  the  several  acts,  matters,  and  things  whereof  the  pit 
oomplaias  were  lawfully  done  and  caused  and  permitted  to  be 
done  by  the  defta  under  and  In  exercise  of  tne  powers  con- 
tained in  and  given  by  the  18  &  19  Vict  a  120  (the  Metropolis 
Iiocal  Hanagement  Act). 

The  other  pleadings  in  the  action  are  im- 
materiaL 

The  following  caae  was  stated  for  the  opinion  of 
the  Court  of  Q.  B. 

The  pit.  is  owner  of  the  rerersion  of  certain  lands 
throogh  which  flow  a  stream  called  the  Poole  Rirer, 
«nd  ot  a  watercourse  which  is  known  by  the  name 
of  the  County  Bridge  Stream.  The  defts.  are  the 
Board  of  Works  for  the  Lewisham  District,  con- 
Btitnted  on  the  Ist  Jan.  1866,  under  the  Metropolis 
Blanagement  Act  1865  (18  &  19  Vict.  c.  120). 

The  Poole  rirer  is  a  natural  stream  of  consider- 
able width  and  depth.  The  County-bridge  stream 
flows  in  a  deep  dyke  or  ditch,  and  except  in  wet 
weather  is  narrow  and  shallow.  The  plt.'s  lands  arc 
not  within  the  defts.'  district,  nor  within  the  area  to 
which  the  Metropolis  Local  Management  Act  applies. 
The  injury  ol  which  the  pit.  complains  is,  the  pollu- 
tion d  the  County-bridge  stream  and  the  Poole 
rirer  by  the  discharge  through  the  sewers  con- 
structed by  the  defts.,  of  large  quantities  of  filth 
into  the  said  watercourse  called  tiie  County-bridge 
stream,  which  joins  the  Poole  rirer  at  a  point 
about  400  yards  from  tiie  outfall  of  the  sewers.  It 
is  admitted  that  the  flow  of  filth  into  the  pit's 
watercourse  and  stream  is  such  an  injury  to  the 
rerersion  as  would  entitle  him  to  maintain  this 
action  if  the  remedy  by  action  be  not  taken  away 
by  the  Metropolis  Management  Act  1855.  Prior 
to  the  year  1862  but  few  bouses  had  been  built  in 
the  district  orer  which  the  jurisdiction  of  the  defts. 
as  a  board  of  works  now  extends.  The  sewage 
from  some  of  these  houses  escaped  either  by  open 
drains  cut  for  the  purpose  or  by  percolation  through 
the  soil  into  open  watercourses.  These  water- 
courses had  a  common  outfall  through  a  culvert, 
which  has  existed  for  more  than  twenty  years,  into 
the  County-bridge  stream,  and  a  small  quantity  of 
the  sewage  whidi  escaped  into  the  watercourse  was 
carried  into  the  County-bridge  streim,  and  thence 
into  the  Poole  rirer,  but  witibout  fouling  either  to 
any  appreciable  extent. 

In  Uie  year  1862  the  erection  of  the  Crystal 
Palace  at  Sydenham  waa  commenced,  and  in  that 
and  the  foUowing  years  a  great  number  of  new 
houses  were  built  within  the  defts.'  district.  A 
great  portion  of  the  sewage  from  the  Crystal  Palace 


and  from  the  new  houses  was  carried  off  in  the  same 
manner  as  the  drainage  of  the  houses  previously 
built,  t.  e.,  through  the  open  watercourses,  and  thence 
through  the  culvert  before  mentioned  into  the 
County-bridge  stream.  The  fiow  of  sewage  into 
the  Ctounty-bridge  stream  was  consequently  in- 
creased, and  the  effect  was  to  pollute  the  latter,  and 
also  the  Poole  river,  to  an  appreciable  but  not  to  a 
serious  extent.  The  open  watercourses  continued 
to  be  used  for  the  drainage  of  a  large  number  of 
buildings  within  the  defts.'  district  down  to  the 
year  1859.  About  that  time  the  condition  of  the 
watercourses  had  become  a  serious  nuisance  to  the 
inhabitants  of  the  district.  Large  quantities  of 
filth  accumulated  in  them,  the  effluvia  from  whidi 
was  of  the  worst  description,  and  in  many  places  the 
adjacent  soil  was  overflown  and  saturated  with 
offensive  matter.  In  order  to  put  an  end  to  the 
further  use  of  the  open  watercourses  for  purposes 
of  drainage,  and  to  provide  efficient  means  for  the 
drainage  of  the  whole  district,  the  defts.  in  the  years 
1859  and  1860,  caused  a  number  of  underground 
sewers  to  be  constructed,  the  operation  of  which  as 
regards  the  pit's  stream  and  watercourse  is  the 
subject  of  complaint  in  this  action. 

In  many  instances  the  defts.'  sewers  run  in  the 
same  direction,  and  follow  nearly  the  same  course 
as  the  old  watercourses.  The  outfall  of  both  is  the 
same,  t.  c,  through  the  before-mentioned  culvert 
into  the  County-bridge  stream.  The  mouth  of  the 
culvert  is  within  the  area  of  the  defts.'  jurisdiction, 
but  is  very  close  to  the  boundary.  In  addition  to 
the  sewers  constructed  by  the  defts.,  the  defts. 
further  adopted  into  their  plan  of  drainage,  and 
took  under  their  control,  certain  underground  sewers, 
which  had  been  constructed  for  the  drainage  of 
houses  built  by  the  Anerley  Building  Society,  on 
an  estate  within  the  defts.'  district  called  the  Anerley 
Building  Estate.  They  had  been  originally  con- 
stmcted  in  the  year  1856,  with  an  outfall  into  one 
of  the  open  watercourses  before  mentioned.  In 
the  year  1859,  the  defts.'  provided  a  new  outfall  for 
them  into  a  sewer  which  the  defts.  had  substituted 
for  the  watercourse.  The  new  system  of  sewers 
adopted  by  the  defts.  has  prevented  the  accumula- 
tion and  flow  of  filth  in  the  open  watercourses,  and 
has  effectually  provided  for  the  drainage  of  the 
defts.'  district,  but  the  quantity  of  filth  carried  into 
the  County-bridge  stream,  and  thence  into  the  river 
Poole,  was  when  this  action  was  brought,  and  still 
is,  vastly  in  excess  af  what  had  reached  it  before 
the  sewers  were  constructed.  The  effect  of  the 
increased  discharge  from  the  sewers  into  the 
County-bridge  stream  and  the  Poole  river  as  afore- 
said, is  to  render  them  foul,  stinking,  and  wholly 
unfit  for  cattle,  or  ordinary  domestic  purimses. 

The  questiotf  for  the  opinion  of  the  Conrt  of 
Q.  B.  was,  whether,  under  the  circumstances  of  this 
case,  the  pit.  could  maintain  this  action  against  the 
defts.,  and  that  court  held  that  he  could  not,  and 
thereupon  gave  judgment  for  the  defts. 

To  reverse  that  judgment  the  pit  brought  a  writ 
of  error. 

Bovitt  Q.C.  (^Lusk,  Q.  C.  and  Murphy  \riQi  him)  for 
the  pit  in  error. 

MeSisA  (^Raynumd  with  him)  for  the  defts.  in 
error. 

The  arguments  and  the  authorities  cited  will  be 
found  in  the  report  of  the  case  in  the  court  below, 
10  L.  T.  Bep.  M.  S.  236. 

Cur.  adv.  vuU. 

PiooTT,  B. — ^This  was  an  appeal  from  the  judg- 
ment of  the  Court  of  Q.  B.  upon  a  special  case. 
The  material  facts  stated  by  the  case  are,  that  the 
pit  was  the  owner  of ,  lands  through  which  fiowed 
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the  Poole  rirer,  and  a  watercourse  called  the  Connty- 
bridge  stream.  The  dcfts.  are  the  Board  of  Works 
of  the  Lewisham  district,  constituted  on  the  Ist  Jan. 
1 850,  under  the  Metropolis  Local  Management  Act 
186'>.  The  plt.'s  lands  ore  not  within  the  defts.' 
district,  nor  within  the  area  of  theMetropolitLocsl 
Management  Act.  The  pit.  complains  of  the  perf- 
lation of  the  County-bridge  stream  and  the  Poole 
river  by  the  discharge,  through  sewers  constructed 
by  the  dcfts.,  of  filth  into  the  watercourse  which 
joins  the  Poole  river  four  hundred  yards  from  the 
outfall  of  the  sewers.  Prior  to  1852  there  were  few 
houses  in  the  district  of  the  defts.'  board,  and  only 
a  small  quantity  of  sewage  found  its  way,  by  open 
watercourses  through  a  culvert  (which  had  existed 
for  more  than  twenty  years),  into  the  County- 
bridge  stream,  and  thence  into  the  Poole  river,  but 
without  fouling  them  to  any  appreciable  extent.  In 
1852,  and  subsequently,  the  houses  have  greatly 
increased,  and  the  sewage  was  carried  off  in  the 
same  way,  through  the  same  open  watercourses  and 
culvert,  and,  being  increased,  the  effect  was  to  pol- 
lute the  County-bridge  stream  and  the  Poole  river 
to  an  appreciable,  but  not  a  serious,  extent.  But 
in  1839  the  open  watercourses  bad  become  a  serious 
nuisance  to  the  inhabitants  of  the  district.  Large 
quantities  of  filth  accumulated  in  them,  the  effluvia 
from  which  were  of  the  worst  description,  and  in 
many  places  the  adjacent  soil  was  overflown  and 
saturated  with  offensive  matter.  To  put  an  end  to 
the  further  use  of  the  open  watercourse,  and  to 
provide  efficient  drainage,  the  defta.,  in  1859  and 
1 860,  executed  the  works  mentioned  in  the  cose, 
availing  themselves  of  the  County-bridge  stream  to 
carry  off  the  sewage.  For  the  drainage  of  the 
houses  of  the  Anerley  Society,  which  since  1856 
had  been  drained  into  one  of  the  open  watercourses, 
the  defts.  had  also  made  an  outfall  into  a  sewer 
which  was  by  them  substituted  for  the  watercourse. 
The  effect  of  the  new  and  additional  drainage  made 
by  them  has  been  to  cause  a  quantity  of  offensive 
matter  to  pass  into  the  County-bridge  stream  and 
Poole  river  to  an  extent  to  cause  a  substantial  injury 
to  the  plt.'s  streams,  but  has  effectually  providea  for 
the  drainage  of  the  defts.'  district.  For  the  injury  so 
caused  the  pit  brought  his  action,  which  resulted  in 
the  statement  of  this  special  case.  The  defts.  eon- 
tended  that  the  pit.  is  not  entitled  to  maintain  an 
action,  but  must  proceed  for  compensation  for  the 
injury  under  the  86th  section  of  the  statute  18  &  19 
Vict.  0.  120.  It  cannot  be  disputed  that  he  is 
entitled  to  be  compensated  in  some  way,  and 
the  question  which  we  have  to  determine  really 
depends  on  the  proper  construction  which  should 
be  put  upon  that  statute.  In  my  judgment 
the  effect  of  the  86th  section  of  the  statute 
is  to  throw  upon  the  district  board  the  duty 
of  draining  and  covering  the  open  watercourses 
which  are  above  described,  and  gives  them  power  to 
do  so  by  such  works  to  be  constructed  in  their  own 
district  as  are  necessary  for  the  abatement  of  the 
nuisances.  The  mode  of  doing  the  work  is  not 
pointed  out ;  but  the  board  are  left  to  do  what  is 
necessary  by  "  draining,  cleansing,  covering,  or 
filling  up."  I  think  also  that  the  works  for  drain- 
ing the  new  bouses  of  the  Anerley  estate  are  not 
distinguishable  from  the  rest.  They  are  within  the 
district,  and  were  previously  drained  by  means  of 
one  of  the  open  watercotirses,  and  which  was  a 
nuisance  there.  So  far  as  the  works  which  have 
been  constructed  within  their  district  are  concerned, 
it  appears  to  me  that  they  are  authorised  by  the 
statute.  I  now  come  to  consider  the  question  of  the 
outfall  into  the  streams  of  the  idt,  the  lawfulness 
of  which  depends  on  the  language  of  the  proviso. 
The  language  appears  to  me  large  enough  to  include 
every  mode  in  which  water  rights  may  be  prejudi- 
cially affected  by  sewerage  works  (  and  I  cannot 


distinguish  between  streams  within  or  witboat  the 
local  district.  It*  is  true  there  ia  no  ezpr«M  per* 
mismoa  given  to  use  watercoarses  for  outfalls,  ngv, 
in  my  opinion,  was  it  to  be  expected  that  theft 
would  be.  But,  on  the  other  band,  there  is  no  pro- 
hibition on  the  subject,  althoogfa  the  Legialatme 
must  be  taken  to  have  been  weQ  aware  of  tbe  aai- 
TersalcustomtoAraintownsbythcaeontleti.  I  there- 
fore think  that  I  am  justified  in  construing  the  pto- 
visioBs  of  this-  legislation  (so  fav  as  tbe  language 
used  will  admit  of  it)  with  reference  to  the  existing 
and  well-known  state  of  things  at  the  time ;  and,  in 
my  opinion,  the  term*  tiaed  in  the  proviso  include 
cases  of  polluting  vate*  by  throwing  sewage  matter 
into  it.  The  150th  section  rather  mxppMta  this  view 
by  empowering  district  boards  to  contract  for  the 
removal  of  any  weirs  or  other  obstmction  to  the 
flow  of  water  "whereby  sewage  is  impeded." 
Mr.  Lush  argued  that  the  |HY>viso  would  be  satisfied 
by  our  holding  that  the  interference  meant  to  inclode 
obstructions,  but  not  the  polluting  of  water.  I  can- 
not, however,  see  any  reason  for  such  a  distinctino, 
or  that  we  are  justified  in  putting  an  arbitrary  limit 
to  the  plain  language  employed.  Indeed,  it  seems  to  me 
that,  bearing  in  mind  that  sewering  is  the  sabject- 
mattcr  of  the  legislation,  when  the  st&tute  coatem- 
plates  water  rights  as  being  prejudiciaUy  affected 
thereby,  it  wotUd  be  more  likely  to  point  to  poUotioa 
as  the  prejudicial  cause  than  to  obstroction  or  other 
interference.  The  proviso  does  in  fact  contemidate 
that  the  works  authorised  to  be  done  woidd  cause 
injury  to  private  rights,  and  tberefcse  the  Legiria- 
ture,  having  authorise  the  parties  to  proceed  in  Uiis 
form,  provides  for  compensation.  I  furUier  think 
that,  to  adopt  Mr.  Lash's  arg^ument  would  be  a 
virtual  rep«d  of  this  section,  for  even  without 
increasing  the  area  of  the  drainage  the  board 
would  by  merely  converting  an  open  water- 
course into  a  burel-drain  so  confine  tbe  sewage 
matter  and  prevent  percolation  that  the  aoisanoe 
at  the  outfall  would  be  increased  and  the  liability 
to  an  action  thus  incnrred.  In  fact  it  is  to 
this  as  one  cause  in  connection  with  tbe  iocicase 
of  new  houses  in  the  district,  that  the  plt.'s  injaij 
is  BttributaUe;  for  the  board  have  not  dtaaged 
tbe  course  of  the  sewage  or  point  ot  ontfalL  The 
case  does  not  state  that  the  defts.  conld  have  sent 
the  outfall  in  any  other  direction.  By  tbe  view  I 
take  I  believe  I  am  only  giving  effect  to  the  pro- 
visions of  tbe  Legiriature,  who  have  taken  cars 
that  no  private  right  shall  be  affected  witboat 
ample  compensation.  The  pit.  may  bedeprived  of  the 
private  enjoyment  of  his  property  to  some  extent, 
but  he  is  only  in  the  cooditioo,  now  daily  acted 
upon,  of  being  called  on  to  yield  a  private  right 
for  the  public  benefit  for  as  fall  a  compensatioa 
as  a  jury  may  please  to  give  him.  Tbe  judgmoit  at 
^e  Court  of  Q.  B.  ought  therefore,  in  my  ntaninn,  te 
be  affirmed ;  but  I  speak  with  diffidence  on  tbe 
subject,  finding  so  many  of  my  learned  hMthMB 
take  a  contrary  view. 

Btlbs,  <r. — I  am  of  oidnion  that  the  jdt.  i»  entitM 
to  the  judgment  of  the  court.  The  qoestioB  i^ 
whether  the  defts.  below  can  pour  off  any  amwrnt 
of  sewage  from  their  ovm  land,  including  the 
sewage  of  any  district  above  them,  into  a  private 
stream  situated  beyond  the  limit  oif  thrar  dutrict ; 
and  I  may  add,  to  any  distance  bdow.  The  ecnst 
quences  of  such  interference  with  the  water,  as  has 
been  pointed  out  in  the  argument,  would  be  not 
only  the  pollution  of  the  stream,  bat  tbe  totd 
annihilation  of  the  value  of  the  adjcamng  land  for 
building  purposes,  and  it  might  subject  tbe  owner 
of  the  soil  to  the  danger  of  an  action  or  to  a  prose- 
cution for  a  nuisance.  To  test  the  interference  of 
the  defts.  by  a  strong  case,  Uie  power  now  didased 
by  the  defts.  would  justify  the  district  adjaceia  ia 
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poaring  the  aewage  of  confluent  districts,  or  mach 
more  important  dtotricts,  into  the  New  Kirer,  from 
which  ft  large  portion  of  the  metropolis  derives  its 
•apply  of  wftter.  One  woald  expect  that  SHch  a 
^weras  tkisi,  if  conferred  on  a  district  board  or 
vestry,  would  be  at  least  giTen  by  express  words, 
but  no  such  words  are  to  be  found  in  the  statute. 
Then,  if  the  power  exists,  it  exists  by  inference  if  at 
all.  It  is  now  urged  that  the  statute  is  imperative 
to  compel  the  vestry  or  board  to  do  the  drainage, 
and  that  the  drainage  in  this  case  cannot 
otherwise  be  effected.  Therefore  it  is  said  that 
by  inference  the  power  is  given.  The  necessity 
does  not  appear  in  this  case ;  Bor  indeed  can  it  be 
■aid  that  the  necessity  exists  in  the  strict  sense  of 
the  word.  Absolute  physical  necessity  there  can- 
Bot  be.  As  was  however  observed  in  the  course  of 
the  argument,  the  sewage  might  be  removed  in 
carta,  or  other  aoitable  T^icles,  however  expensive. 
Nor  does  nece^kity  in  the  lowest  sense  of  the  term 
exist,  that  is,  of  doing  the  thing,  or  an  alternative 
so  expensive  as  to  be  oommocially  impossible.  By 
•ect.  89  the  district  board  have  the  option  of  turn- 
ing over  the  drainage  to  the  general  board,  who 
bare  the  power  to  cat  an  artificial  drain  whidi 
may  effectually  dispose  of  the  sewage  in  the  com- 
mon stream.  It  is  further  alleged  that  the  power 
to  give  compensation  for  interference  with  a  stream, 
and  the  right  to  the  use  of  the  water,  implies  a 
Bower  to  pollute  the  water  to  any  extent,  and  to  any 
distance.  Those  provisions  may  well  apply  to  cases 
▼here  there  has  ti«en  an  interference  with  the  use 
of  the  water,  rightly  or  wrongly,  with  or  without 
licence,  because  the  power  to  take  a  mill  and 
employ  the  water  are  both  alike  made  the  subject 
of  purchase,  not  indeed  of  compulsory  purchase, 
but  where  the  contract  is  the  voluntary  act  of  the 
|>arty.  The  Act  confers  no  compulsory  jwwcr  on 
those  district  boards  to  purchase  land.  These 
reasons  might  go  far  to  negative  an  inference  that 
the  board  could  turn  this  sewage  into  a  stream, 
even  within  their  own  district,  but  they  are  stronger 
to  show  that  they  cannot  do  so  beyond  their  own 
limita. 

Craxnkll,  B.— I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Q.  B.  should  be  reversed,  and 
that  the  pit.  in  error  is  entitled  to  our  judgment.  I 
was  not  aware  that  it  was  intended  to  dispose  of 
the  case  to-day,  or  I  Aould  have  prepared  myself  a 
written  judgment,  as  some  of  my  learned  brethren 
liave  done ;  but  I  do  not  entertain  any  such  duubt 
an  the  case  as  would  justify  me  in  delaying  to  ex- 
press the  opinion  I  have  formed.  We  are  not  called 
en  to  deteimine  what  power  the  Metropolitan  Board 
might  have  with  reference  to  such  a  case  as  is  now 
before  us,  but  to  consider  simply  whether  the  district 
board  have  ttiis  power,  and  I  am  of  opinion  they  have 
not.  The  case  for  the  defts.  in  error  has  been  prin- 
cipally based  on  the  86th  section,  and  the  judgment 
that  we  are  called  on  to  review  is  founded  on  that 
section  ;  and  I  think  the  question  mainly  depends 
on  the  interpretation  we  should  put  on  that  section. 
I  have  looked  carefully  through  the  other  sections 
of  the  Act,  and  I  find,  if  we  divest  the  case  of  the 
power  given  by  the  86th  section,  there  is  nothing  in 
the  statute  that  would  warrant  the  proceedings 
which  the  defts.  in  error  have  taken.  It  does  not 
appear  to  me  that  the  introductory  words  of  the 
86th  section  give  any  sanction  to  the  defts.,  or 
justify  them  in  the  act  which  they  have  done.  But 
groat  stress  has  been  laid  on  the  provisoes,  and  I 
am  of  opinion  that  neither  the  one  proviso  nor  the 
other  can  apply  to  any  case  which  is  not  met  by  the 
introductory  words  of  the  section.  The  two  pro- 
visoes may  well  stand  upon  the  construction,  which, 
I  think,  is  the  true  one,  with  respect  to  the  pro- 
ceedings   which   arc    jtuUflcd    by   the   enacting 


part  of  the  86th  section;  according  to  which 
there  are  two  courses  open  to  the  board : 
to  do  the  act,  making  compensation  to  the 
party  injured  after  the  act  is  done;  or  to  take 
another  course  (which  in  a  variety  of  cases  would 
be  the  better  course  to  take),  to  endeavour  to  con- 
tract with  the  party  whose  water  right  is  interfered 
with,  and  so  to  purchase  the  option  of  doing  the 
act  in  question.  It  was  necessary  to  introduce  such 
a  power  as  that,  for  the  board  would  have  no  right 
to  apply  the  rates  in  the  purchase  of  anything,  ex- 
cept to  the  extent  that  the  Act  justified,  I  was 
much  struck  by  the  observation  of  my  brother 
Bramwell  in  the  course  of  the  argument,  that  one 
would  expect  such  a  power  as  that  which  is  claimed, 
if  intended  to  be  conferred,  have  been  conferred 
by  express  or  direct  words.  I  cannot  see  any 
such  words  here,  or  any  equivalent  words,  which 
call  on  me  to  suppose  that  such  a  power  was  intended 
to  be  implied.  For  these  reasons  I  am  of  opinion 
that  the  pit.  was  entitled  to  maintain  his  action,  and 
was  not  driven  to  demand  compensation,  and  that 
our  judgment  should  be  in  his  favour. 

Bramwell,  B. — ^I  was  not  aware  that  the  judg- 
ment would  have  been  given  to-day,  or  I  would 
have  prepared  a  written  one.  As  ray  opinion  differs 
from  that  of  the  court  below,  it  would  have  seemed 
more  respectful  if  I  had  done  so.  I  think  the  judg- 
ment of  the  court  below  should  be  reversed,  and 
my  opinion  proceeds  on  the  grounds  taken  by  my 
brother  Channell.  In  express  words,  no  power  is 
given  to  do  what  the  defts.  have  done  to  the  pit's 
property,  and  one  would  not  expect  to  find  the 
power  to  do  such  an  act  given  to  the  local  board  by 
implication  only,  when  we  find  that  in  express  terms 
they  cannot  buy  land  by  compulsion.  It  would  bo 
singular  if,  although  they  cannot  take  a  man's  land, 
they  might  by  implication  foul  and  spoil  it.  It  is 
manifest  that,  whatever  reasons  may  be  given  for 
doing  what  they  have  done  to  the  ptt.'s  stream,  the 
same  could  be  given  for  doing  it  to  any  pond  that 
he  might  have  in  his  field.  They  claim  the  right 
to  do  it  simply  on  the  ground  of  convenience ;  and 
if  they  have  a  right  to  do  this,  I  cannot  see  why 
they  should  not  have  a  right  to  direct  the  sewage 
to  one  of  the  pit's  fields  that  might  lie  low, 
there  to  find  its  way  out  as  it  might.  Still,  it 
may  be  there  is  a  power  given  to  them  by  impli- 
cation to  do  what  they  have  done.  It  is  said  the 
power  is  given  by  sect.  69,  by  which  they  are  di- 
rected to  cause  to  be  made  and  cleansed,  and  main- 
tain, such  sewers  and  works  as  are  necessary  for 
effectually  draining  their  parish  or  district.  In 
the  first  place,  it  does  not  appear  that  they 
could  not  do  this  in  some  other  way.  In 
the  next  place,  if,  because  they  could  not,  they 
have  a  right  to  divert  it  into  a  brook,  they 
have  a  right  to  divert  it  into  any  other  piece  of  laml 
or  place  where  they  may  find  it  convenient  to  send 
it.  Thirdly,  they  may  go  to  the  Metropolitan  Boartl. 
if  they  cannot  otherwise  do  it.  Fourthly,  if  they 
cannot  do  it  at  all,  and  no  one  can  do  it,  then  tho 
Legislature  docs  not  order  an  impossibility  to  be 
done ;  they  must  do  so  as  far  as  they  can.  There- 
fore I  cannot  see  that  the  section  which  directs 
that  it  is  to  be  done,  by  implication  directs  that 
they  should  have  a  power  either  of  taking  land,  or 
fouling  land,  or  spoiling  land,  or  a  pond  or  a  stream, 
in  the  way  in  which  it  has  been  done  in  this  case. 
I  am  certainly  very  much  confirmed  in  my  own 
mind  by  these  words  in  sect.  69 :  they  may  carry 
sewers  "through,  across,  or  under."  I  am  nut 
blaming  any  one  who  drew  this  Act ;  but  one  cannot 
help  observing  on  the  loose  way  in  which  this,  like 
other  Acts  of  I'arlianient,  is  drawn.  "Through, 
across,  or  under  any  tumpikc-road  or  street  laid  out, 
or  intended  to  bcaroadorpkice ;  or  through  or  under," 
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leaving  out  "  across,"  "  any  cellar  or  vault,  which 
may  be  under  the  pavement  or  carriage-way  of  any 
street,  and  into,  through,  or  under  any  lands  whatso- 
ever," introducing  the  word  "  into,"  leaving  out  the 
word  "  across."  The  expression,  "  into,  through,  or 
under,"  manifestly  does  not  mean  to  taVe  it  into  and 
there  to  leave  it.  It  must  be  read  therefore,  "  into 
and  through  or  under,"  that  is  to  say,  you  may  take 
it  in,  and  you  must  take  it  out,  either  by  "  through 
or  under.'  That  this  is  the  meaning  is  obvioui. 
Now,  the  argument  of  the  defts.  is,  that  they  have 
a  right  to  take  it  into  and  leave  it  there,  except  so 
far  as  it  may  find  its  way  out  by  the  laws  of  gravi- 
tation or  otherwise.  I  confess  that  confirms  my 
notion  that  by  implication,  in  this  section,  the  power 
is  not  given  ;  therefore,  in  the  section  which  ex- 
pressly directs  them  to  do  things  of  that  character, 
in  sect  86, 1  find  nothing  to  warrant  the  conten- 
tion that  power  is  given  them  by  implication  to 
send  this  sewage  into  a  man's  stream.  Then  by 
sect.  86,  on  which  great  reliance  is  placed — ^more 
reliance  by  my  brother  Pigott  than  by  the  learned 
counsel  for  the  defts. — it  appears  where  there 
is  an  existing  nuisance  they  may  abate  it.  It  says, 
in  so  many  words,  "  every  vestry  and  district  board 
shall  drain,  cleanse,  cover,  or  fill  up,  or  cause  to  be 
drained,  all  ponds,  pools,  open  ditches,  sewers, 
drains,  and  places,  used  for  the  collection  of  drain- 
age, filth,  water,  matter,  or  thing  of  an  offensive 
nature,  or  likely  to  be  prejudicial  to  health,"  and  may 
cause  notice  to  be  given  to  the  persons  causing  such 
nuisance,  or  to  the  owners  or  occupiers  of  premises  on 
which  the  same  shall  exist,  requiring  them  to  abate 
it,  and  if  he  does  not,  they  may.  That  section  mani- 
festly applies  itself  to  a  case  where  there  is  an 
existing  nuisance,  and  gives  the  local  board  power 
to  abate  it.  It  was  said  there  was  an  existing 
nuisancehere,  and  that  these  ditches  and  sewers  were 
nuisances  forbidden  by  the  Act.  So  be  it.  The 
defts.  had  a  right  to  abate  it,  but  they  must 
abate  it  in  some  way  or  other  without  in- 
fringing on  the  rights  of  property  which  the  pit. 
was  possessed  of,  unless  power  is  given  to  them  to 
do  so  ex]»essly  or  impliedly.  There  is  nothing  in 
the  introductory  part  of  the  section  to  authorise  the 
defts.  to  do  what  they  have  done.  Further,  they  do 
not  say  they  have  done  it  for  the  purpose  of  abating 
the  nuisance,  nor  have  they  given  any  notice  to  any- 
one. Clearly,  therefore,  that  part  of  the  section 
would  not  justify  them  in  what  they  have  done. 
Then  comes  the  proviso,  which  I  agree  is  more 
extensive  than  the  introductory  part  of  the 
section,  that  is,  that  the  proviso  includes  things 
which  are  not  in  the  introductory  part  of  the  sec- 
tion :  "  Provided  also  that  where  any  work  by  any 
vestry  or  district  board,  done,  or  required  to  be 
done,  in  pursuance  of  the  provisions  of  this  Act," 
&C.,  affect  any  right  of  water  —  (now,  I  admit 
that  does  not  mean  in  pursuance  of  the  immediately 
preceding  provisions,  but  generally  the  provisions 
of  this  Act) — then  compensation  is  to  be  made  as  a 
matter  of  right  to  the  person  whose  right  of  water 
is  affected.  It  is  said  that  the  proviso  shows  that 
the_  local    board  may  do  things  which  would  pre- 

i'udicially  affect  water  right,  and  consequently 
ly  implication  shows  they  have  got  this  power.  I 
do  not  desire  minutely  to  criticise  these  words, 
"  done,  or  required  to  be  done."  Does  that  mean  done 
when  not  required,  or  required  to  be  done  when  it  is 
not  done  t  There  is  a  looseness  of  language.  Probably 
the  original  intention  of  the  draftsman  was  to  put  a 
mere  proviso  on  the  introductory  words  of  the  sec- 
tion ;  then  it  occurred  to  him,  or  to  some  one  else, 
why  do  you  not  say  generally,  that  for  whatever 
damage  is  done  under  the  powers  of  this  Act  com- 
pensation shall  be  given  y  I  do  not  know  that  there 
Is  any  necessity  to  interpohite  words,  but  one  may 
iwrly  read  this  proviso  aa  though  it  had  said  that, 


"  Where  any  work  is  done,  or  required  to  be  done 
by  any  vestry  or  local  board  in  pursnanoe  of  Uie 
provisions  of  the  Act " — if  any  can  be  done  except  at 
aforesaid,  compensation  shall  be  given.  To  bold 
that  this,  which  is  a  mere  proviso  saying  they  shall 
give  compensation  where  they  do  what  th^  may 
do,  imports  that  they  may  do  someUiing  wliicji 
otherwise  they  could  not  do,  is  contrary  to  all  the 
ordinary  principles  of  construction.  I  think,  there- 
fore, the  proviso  neither  itself  confers  the  powra', 
nor  shows  it  is  conferred  by  any  of  the  other 
preceding  sections.  I  am  not  aware  that  it 
has  been  suggested  that  on  any  other  ground 
the  local  board  possess  this  power.  It  aeeina 
they  cannot  have  it  unless  it  is  given  to 
them.  Therefore  I  am  of  opinion  that  the  judg- 
ment must  be  reversed.  I  will  make  this  one  re- 
mark on  the  judgment  of  the  court  below.  Hat 
they  seem  to  have  assumed  that  this  point  was  what 
I  may  call  generally  speaking  against  the  pit.  ;  that 
is  to  say,  they  had  such  a  power,  provided  the  injury 
was  in  their  district,  and  the  court  seem  mainly  to  have 
directed  their  attention  to  this,  whether  tbe  fact  of 
its  being  out  of  the  district  made  any  dilfereDO& 
Mr.  Lush  has  told  us  that  this  point  <m  which  be 
now  relies,  if  made  at  all,  was  very  faintly  made  in 
the  court  below ;  therefore,  in  expressing  my  opini<Ri 
that  the  judgment  should  be  reversed,  I  do  not 
think  that  I  am  differing  from  the  oinnion  given 
by  the  court  below,  if  thdr  mind  had  been  directed 
to  this  question. 

Keatiko,  J. — ^I  am  also  of  opinion  that  the  judg- 
ment of  the  court  below  ought  to  be  reversed.  It 
is  to  be  observed  that  there  is  nothing  in  the  caw 
which  is  stated  to  us  which  raises  at  all  the  ground 
of  necessity  for  the  execution  of  the  ■warki,  and 
Mr.  Mellish,  though  not  exactly  relying  on  that  as 
an  argument,  did  certainly  press  it  as  a  reason  why 
it  was  extremely  probable  that  the  L«gidat<ue 
should  have  given  the  power  contended  for.  I 
entirely  agree  with  the  observations  made  by  tba 
other  members  of  the  court,  who  are  for  rerening 
the  judgment  in  reference  to  the  constmctioo  of 
the  86th  section.  It  seenis  to  me  clear,  if  I  may  be 
allowed  to  say  so,  that  the  proviso  in  that  sectian 
does  not  extend  the  power  beyond  the  eariia 
part  of  the  enactment,  therefore,  so  far  as  the  8€th 
section  is  concerned,  it  does  not  in  any  way  confer 
this  power.  I  may  say,  that  I  think  it  would  be  a 
strong  thing  to  put  on  the  Act  a  construction,  in 
the  absence  of  express  words,  which  shonld  enable 
the  board  to  deal  with  the  property  of  an  individual, 
as  the  plt.'s  property  appears  to  liave  been 
dealt  with,  because,  if  they  have  a  right  to  dis- 
charge the  sewage  into  the  stream  to  whidi  Tsfcr> 
ence  is  made  in  the  case,  they  might  have  poored  it 
over  his  land  under  the  «une  power.  No  doubt  it 
is  said,  that  whatever  injury  they  may  do  they 
are  bound  to  make  compenaatioa  for;  hut  it 
seems  to  me  that  it  is  not  a  case  in  wliich  coot- 
pensaiion  could  properly  redress  the  injury 
which  has  been  done  to  the  pit.  in  this  case. 
That,  of  course,  does  not  affect  the  constmctioo  at 
the  statute.  I  was  much  struck  with  the  obser- 
vation of  Mr.  Lush  in  the  course  of  the  argument, 
that  the  defts.'  power  is  to  abate  a  nuisance^  and 
it  is  under  their  power  for  the  abatement  of  a 
nuisance  that  they  seek  to  exert  the  iwwer  whidi 
they  have  exerted  on  the  present  occaaioo ;  and  it 
does  seem  rather  anomalous  that  they,  having  the 
power  to  abate  a  nuisance,  should  exereiae  it  in  mch 
a  manner  as  to  create  a  nuisance  in  the  fdL's  land, 
and  one  which  the  pit  might  possibly  be  CMled  on  by 
some  one  else  to  abate.  It  is  said  thatccHnpcMation 
might  be  given  which  would  enable  them  to  abate 
the  nuisance,  but  it  seems  to  me  never  to  have  been 
contemplated  by  the  Legislature  to  attribute 
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feoMtioa  to  aa  injaiy  of  thii  kind.  Under  these 
ciicanutences  it  seems  to  me,  for  the  reasons  which 
liRve  been  given  by  the  other  members  of  the  court, 
that  the  jadgment  ot  the  court  below  ought  to  be 
reversed. 

PoLixKK,  C.  B. — ^I  am  of  opinion  that  the  judg- 
ment of  the  court  belov  ought  to  be  affirmed.  It  is 
certainly  true  that  in  gi<ring  that  judgment  the 
Court  of  Q.  B.  expressed  that  they  dcUrered  their 
judgment  not  without  some  hesitation.  They  had 
taken  considerable  pains  in  order  to  arrive  at  the 
condusioa  which  at  last  they  deliTered,  for  it 
•ppears  that  the  ease  was  argued  in  Hilary  Term 
18C2,  and  the  judgment  was  not  given  until  the 
9th  Feb.  1864.  I  certtunly  am  not  prepared  to 
rerene  that  judgment,  and  I  own  it  appears  to  me, 
with  most  humble  deference  to  the  rest  of  the 
court,  that  the  view  which  the  court  below  has 
taken  on  the  subject  is  the  correct  view.  With 
respect  to  what  fell  from  my  brother  Byle*  as  to 
the  New  Biver,  it  appears  to  me  to  be  entirely  beside 
the  question.  The  New  Biver  is  absolutely  and 
strictly  private  property.  The  New  River  Company 
is  not  a  public  board,  and  the  New  Biver,  so  far  as 
I  know,  has  aet«  single  drain  running  into  it  from 
the  fountain-head  in  the  town  of  Ware  down  to  the 
reservoir  in  Islington,  whence  the  water  is  diffused 
«U  over  London.  Now,  that  is  the  very  reverse 
«f  what  was  the  foundation  of  the  judgment  of 
the  court  below.  It  substantially  is  thU,  that  the 
streams  in  question,  namely,  the  Poole  river  and  the 
County-bridge  stream,  bad  been  used  as  drains; 
that  tiie  drainage  of  this  very  district  actually 
flowed  into  thera,  but  it  was  under  circumstances 
which  at  the  time  rendered  the  drainage  into  those 
streams  not  appreciably  a  nuisance.  But  that  the 
fact  was  so  is  expressly  found  by  the  special  case, 
and  is  expressly  the  foundation  of  the  judgment  of  the 
court  below.  And  I  think  it  cannot  be  much  doubted 
that  if,  instead  of  obeying  the  Act  of  Farliament, 
as  I  think  the  commissioners  have  done,  the^  had 
allowed  the  houses  to  increase,  and  the  quantity  of 
nuisance  and  filth  to  accumulate  until  it  actually  ran 
down,  time  would  have  done  that  which  the  commis- 
sioners, I  think,  have  done  in  obedience  to  the  Act. 
Where  there  is  the  drainage  of  the  surplus  water  of  a 
brook  into  a  stream  which  flows  into  another 
stream,  and  so  at  last  into  the  ocean,  if  the  neigh- 
bourhoiad  becomes  more  populous,  of  necessity,  by 
the  multiplication  of  inhabitants,  the  various  sources 
of  nuisance  which  arise  out  of  the  necessities  of 
social  life  will  make  the  drains  a  nuisance  which 
originidly  were  harmless,  as  the  drainage  of  a 
f  aimhonse  into  a  rural  stream  which  finds  its  way 
into  the  river  Thames.  Now  what  I  consider 
the  oommissioners  to  have  done  is  only  this :  there 
were  streams  which  conveyed  the  water,  and  which 
conveyed  offensive  matter  at  times,  but  not  in  a 
quantity  sufficient  to  make  it  appreciably  a  nuisance. 
What  the  defts.  have  done  has  been  so  to  construct 
the  drains  as  to  enable  them  to  carry  off  not 
merely  that  which  heretofore  was  carried  off,  but 
that  which  ought  to  be  carried  off  in  order  that  the 
defts.  may  obey  the  Act,  and  render  the  district 
healthy,  which  otherwise  would  become  unwhole- 
some. The  effect  of  this  has  been  not  to  do  any 
new  act,  but  merely  to  increase  that  which  was  done 
before,  and  to  make  that  appreciably  a  nuisance 
which  before  was  not  so.  That  is  the  foundation  of 
the  judgment  of  the  Court  of  Q.  B.  I  think  they 
were  perfectly  right,  and  that  their  judgment  ought 
to  be  affirmed. 

Erlk,  C.  J. — ^In  diis  ease  the  declaration  was  for 
fooling  two  streams  of  the  pit  The  defts.  pleaded 
that  the  acts  complained  of  wore  done  in  the 
exercise  of  the  powers  given  to  the  defts.  by  the 


Metropolis  Local  Management  Act.  The  facts 
were,  that  before  1852  the  houses  in  the  district 
were  few,  and  the  sewage  from  those  passed  into 
open  watercourses  which  joined  tm  those  streams, 
but  did  not  foul  the  water  to  an  appreciable  extent. 
If  sewage  there  was,  it  probably  soaked  away. 
After  1852  the  Crystal  Palace  increased  the  quantity 
of  sewage,  and  it  passed  in  the  same  watercourses 
and  fouled  the  water  of  the  streams  to  an  appre- 
ciable but  not  to  a  serious  extent.  Between  1863 
and  1859  the  houses  increased,  and  the  water- 
courses became  a  serious  nuisance  from  the  accu- 
mulation of  filth  therein.  The  defts.,  both  to  put 
an  end  to  these  nuisances,  and  also  to  provide 
efficient  drainage  for  the  whole  district,  and  for  the 
Anerley  Building  Society's  land,  caused  a  number 
of  underground  sewers  to  be  made,  and  arranged 
so  that  the  outfall  for  the  sewage  of  the  whole  dis- 
trict should  be  at  the  same  place  where  the  old 
watercourse  came.  This  new  system  of  sewers  has 
prevented  the  accumulation  of  filth  in  the  open 
watercourses,  but  the  quantity  of  filth  carried  into 
the  stream  is  greatly  in  excess  of  what  had 
reached  it  before  the  newer  sewers  were  con- 
structed, and  has  rendered  those  streams  foul, 
and  wholly  unfit  for  cattle  or  domestic  use.  The 
outfall  of  the  watercourse  is  not  the  boundary 
of  the  defts.'  district ;  the  fouling  of  the  stream 
takes  [dace  out  of  the  district.  The  defts.  in 
covering  the  watercourse  acted  in  pursuance  of  the 
powers  given  by  the  86th  section,  and  if  any 
damage  arises  from  such  covering  it  would  be  a 
subject  of  compensation  under  that  section.  But 
the  question  arises  in  respect  of  the  deposit  in  the 
plt.'s  stream  of  a  large  quantity  of  sewage  brought 
there  by  the  new  system  of  sowers  for  the  district 
made  by  the  defts.,  as  to  which  it  is  admitted  that 
an  action  lies  un^s  the  defts.  were  empowered  by 
the  Act  to  make  the  deposit.  Then  docs  the  Act 
give  that  power?  Sect.  86  empowering  the  defts. 
to  cover  open  watercourses  which  are  a  nuisance, 
gives  DO  power  to  use  the  land  or  water  of  other 
persons  for  the  purpose  of  receiving  sewage  except 
by  agreement.  It  is  dear  from  the  facts  stated, 
that  DO  prescriptive  right  of  fouling  the  water  by 
twenty  years'  usage  had  been  gained  by  anybody. 
The  defta.,  therefore,  had  no  right  of  outfall  for  the 
sewage  there  collected  into  the  pit's  stream,  unless 
the  Act  created  it ;  and  I  can  find  no  such  right 
given  either  by  this  or  any  other  section  of  the  Act 
Sect  86,  after  requiring  drains  to  be  covered  so  that 
the  nuisenoe  shall  be  removed,  goes  on  to  provide 
that  when  any  work  by  any  district  board  done,  or 
required  to  be  done  in  pursuance  of  the  provisions 
of  this  Act,  prejudicially  affects  any  right  to 
the  use  of  water,  full  compensation  shall  be 
made  in  the  manner  hereinafter  provided,  or 
the  board  may  purchase  such  right  in  the  man- 
ner! provided  tor  the  purchase  of  other  rights.  If 
the  defts.  had  done  no  more  than  covering  the  open 
watercourse,  and  so  removing  the  existing  nuisance, 
they  would  have  acted  in  pursuance  of  Uie  powers 
given  by  sect.  86,  and  the  remedy  for  the  pit  would 
have  been  compensation  merely ;  but  as  they  have 
made  a  new  system  of  sewers,  and  thereby  collected 
a  much  larger  quantity  of  sewage  than  reached  the 
stream  before,  and  caused  that  quantity  to  fall  into 
the  pit's  stream,  they  have  exceed  their  powers, 
and  are  liable  to  an  action.  The  other  sections  of 
the  Act  are  framed  in  accordance  with  that  con- 
struction. Sect  C9  gives  the  general  power  over 
the  sewers  in  the  district,  whereby  the  district  board 
are  required  to  repair  and  maintain  the  sewers  vested 
in  them,  and  to  cause  such  alterations  of  sewers  to 
be  made  as  will  be  necessary  for  effectually  drain- 
ing theirdistrict,  and  it  is  made  lawful  for  thedistrict 
board  to  carry  any  sewers  under  any  houses,  or  any 
land  whatever,  miUdng  compensation  for  any  damage 
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done  thereby  in  manner  hereinafter  provided.  Sects. 
150,  151,  and  152  provide  for  the  compensation  to 
be  made  if  any  land,  or  any  right  or  easement 
in  or  over  any  land,  is  to  be  taken.  Sect.  150 
enables  the  Metropolitan  Board,  and  every  dis- 
trict board,  to  take  any  land  or  any  rights  or 
easement  in  or  over  any  land  which  may  be  neces- 
sary for  the  formation  or  protection  of  any  works 
which  they  are  authorised  to  execute  under  this 
Act.  Sect.  161  enacts  that  the  provisions  of  the 
Lands  Clauses  Act  1845  shall,  subject  to  the  pro- 
visions in  this  Act,  be  incorporated  therewith  for 
the  purpose  of  enabling  the  Metropolitan  Board 
and  every  district  board  to  take  land  or  any 
rights  or  easements  in  land.  Then  sect.  152 
provides  that  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  with  respect  to  the  pur- 
chase and  taking  of  land  otherwise  than  by 
agreement,  shall  not  be  incorporated  with  this 
Act  save  for  the  purpose  of  enabling  the  Metro- 
politan Board  to  take  land,  or  any  right  or  ease- 
ment in  or  over  any  lands.  From  those  provisions 
it  is  clear  that  the  distiict  board  cannot  take  land 
or  any  right  or  easement  in  land  by  compulsion. 
They  can  take  only  by  agreement.  Thus  they 
could  not  acquire  the  easement  of  depositing  sewage 
in  the  plt.'s  stream  unless  by  agreement  with  him  as 
proprietor  of  the  stream.  We  are  confirmed  in  this 
construction  of  the  Act  by  considering  the  other 
sections  to  which  Mr.  Lush  referred  as  sections  con- 
taining provisions  for  the  vesting  trunk  sewers  in 
the  Metropolitan  Board  with  the  proper  outfalls, 
and  enabling  district  boards  to  connect  branch 
sewers  with  the  trunk  sewers ;  and  also  provisions 
enabling  any  district  I>oard  to  give  up  to  the  Metro- 
politan Boaird  the  branch  sewers  in  their  district,  if 
they  think  right,  and  the  Metropolitan  Board 
has  power  both  in  and  beyond  their  district 
to  take  lands  both  by  compulsion  and  by 
agreement,  so  as  to  dispose  of  the  collection  of 
sewage.  If  the  defts.  could  maintain  the  right  they 
have  claimed,  the  pit  would  probably  be  liable  at 
bis  own  expense  to  cover  the  stream  so  as  to  prevent 
a  nuisance ;  in  other  words,  to  be  at  the  expense  of 
making  a  sewer  to  carry  off  the  sewage  from  the 
ptt.'s  district.  Also,  if  the  defts.  can  maintain  their 
right,  th^  would  permanently  deteriorate  the  value 
and  enjoyment  of  the  plt.'s  property  for  residential 
and  agricultural  purposes,  and  would,  in  effect,  pro- 
duce a  sale  by  compulsion  which  the  statute  has  ex- 
pressly excluded.  The  power  to  purchase  streams, 
which  is  given  by  sect.  86,  is  subject  to  the  provi- 
sions with  respect  to  the  purchase  by  the  district 
board  above  mentioned ;  that  is,  they  can  purchase 
by  agreement  only,  and  not  by  oompulsion,  when 
damage  has  been  caused  by  a  work  done  in  the 
exercise  of  the  powers  given  by  this  Act.  For  these 
reasons  I  am  of  opinion  that  the  defts.  in  doing  the 
net  complained  of  were  not  acting  in  pursuance  of 
the  powers  given  by  the  statute,  and  therefore  the 
pit.  has  a  right  of  action,  and  is  not  restricted  to  a 
right  to  compensation.  In  this  judgment  I  consider 
the  point  relied  on  in  the  court  below,  namely,  that 
the  damage  done  to  the  pit.  out  of  the  district 
of  the  defts.  was  immaterial.  The  ground  of  my 
judgment  is  on  the  point  on  which  Mr.  Lush  relied, 
as  above  explained,  and  which  does  not  appear  to 
have  been  pressed  on  the  attention  of  the  court 
below.  With  resj>ect  to  that  point  the  place  of 
damage  makos  no  difference. 

Pioorr,  B.-r-l  wish  to  add,  that  the  Chief  Justice 
has  called  my  attention  to  the  162nd  section,  which 
says  that  land  may  be  taken  for  the  drainage  of  the 
metropolis.  I  hare  not  adverted  to  the  interpreta- 
tion clause,  which  says  what  constitutes  the  metro- 
polis ;  that  it  is  to  include  so  many  sections  or 
districts,  of  which  ticwiaham  is  one.    That  would 


entitle  them  to  take  these  lands :  therefore,  ao  far 
as  my  judgment  went,  I  should  be  in  error  in  asying 
that  they  had  not  the  power  to  take  it.  That  woold 
remove  one  of  the  difficulties,  but  only  a  littie 
further  off ;  still  they  would  have  to  take  it  into  the 
sea,  or  somewhere  else,  to  get  rid  of  it.  I  wiab  to 
correct  that  part  of  my  judgment  in  wfaidi  I 
assumed  that  they  had  not  the  power  to  take  the 
land  compulsorily. 

JndgmaUrtrntrwd. 

May  13  and  14,  1865. 

ERBOH  FBOX  TUB  QVBEH's  BKXCH. 

(Before  Eklb,  C.  J.,  Polmick,  C.  B.,  Kkatisq, 
Btles,  and  Smitb,  JJ.,  Braxwbu.  and  Chas- 
MELL,  BB.) 

Lbatrax  v.  Toe  VisrroBS,  &C.,  or  the  Poos  or 

THE     UnITBI>     PaBUHES,     &C.,     OF     BOLTOV  -  LB 

Sands,  &c. 

Lunatic  pauper — Order  of  maintetuince — GiBtrt  Uno» 
—22  Geo.  3,  c  83—16  j- 17  VicU  c  97,  t.  97. 

Where  a  pauper  bmatit^s  eettUment  it  in  a  paruk, 
part  of  a  Gilbert  Union,  an  order  of  mouUeamc* 
under  16  f  17  Vict,  c  97,  *.  97,  s/ionid  be  made  oa 
the  guardians  of  the  pariah  and  not  on  the  gaartUaaa 
of  the  union. 

Beg.  V.  The  Inhabitants  of  Bramley,  SI  L.  J.,  N.  &^ 

1\,  M.  C,  to  the  contrary  overruled. 

This  was  a  writ  of  error  from  the  Court  of  Q.  B., 
on  a  judgment  for  the  pit.  on  demurrer,  given  for 
the  pit.  without  argument,  on  the  antbority  of  Beg. 
V.  Bramley,  31  L.  J,  N.  S.,  11,  M.  0. 

Declaration : 

Lestham,  tbe  treasurer  of  the  liiutlo  ssytom  M  Stasley,  la 
tbe  Weet  Biding,  being  sa  Myhun  erected  under  M  Qea  I 
a  M,  tor  the  teoeptlon  of  hinatice  within  tbe  ridisK,  eoaB  the 
visitor  and  goarduns  of  tbe  poor  of  tbe  united  pMlilwK.  Ae^  «( 
Balton-le-Slad^  Tatbam,  fta,  In  the  count;  of  f  eixeelii,  ia- 
corporated  noder  and  aooording  to  tbe  proriiiaDa  of  tbe 
n  Oea  3,  e.  89.  For  tbat  tbe  OTcneere  of  tbe  poor  of  As 
townelitp  of  Bramley,  in  tbe  boroogb  of  Leeds,  oa  tbe  ZSnd 
Jane  1860,  complained  in  pureoanoe  of  tbe  T.nnalic  Aajluiaa 
Act  1853  to  two  Justices  of  tbe  borougb,  tbat  E.  W.,  a  paapw 
lunatic  bad  been  aent  to  and  reonlved  in  tbe  laid  aeytan  at 
the  instance  of  tbe  overmen  of  Bramley  on  the  3rd  Sept.  UM 
under  an  order  made  by  a  justice  having  juriadictlca,  aiid  IkaS 
the  said  E,  W.  bad  l>een  chargeable  to  tbe  aaid  lownafaip 
whilst  she  had  been  conDned  and  waa  etiU  chargeable,  and 
that  the  said  £.  W.  bad  been  maintained  in  tbe  aaid  aeylni  at 
the  costs  and  charges  of  tbe  aaid  townabtp;  andtherevpoa  Om 
said  two  justices  having  inqaired  into  the  premleee  aiid  the 
last  legal  settlement  of  vbe  sud  £.  W.,  by  an  order  tmdertbdr 
hanils  and  seals  on  the  22nd  June  1860  adjudged  tbe  iaat  legal 
settlemontof  tbeaaldE  W.  tu  be  in  the  aaid  lown^bipofTaAua. 
aud  recited  that  she  had,  in  accordance  with  the  proviaioaa  of 
the  loat-moutloned  Act,  been  duly  received  into  Ibe  aaid 
asylum  under  the  before-meutlQiied  order;  aodtheaaldjwaieea 
by  their  said  order  adjudged  tbat  the  expaMealnCBfred  by  aeid 
on  behalf  of  the  siUd  township  of  Bramley  in  and  aboat  the  exaai- 
Inatiou  of  the  said  £.  W.  and  her  oonveyanoe  to  tbe  boapitsl 
aniouDted  tu  1/.  15f„  and  that  tbe  moneys  paid  by  tbe  tow*- 
ship  of  Bramley  to  the  treaimrer  of  the  aayhun  for  lodgia^ 
maintenance,  ic,  amounted  to  16i  4<.  4<1,  and  ordeccd  lb* 
defts.,  by  the  name  and  style  of  the  Uoardiaoa  ot  tbe  Foor  of 
the  Caton  Union,  being  the  name  by  which  tlia  aaid  a  '  ' 
townships  there  were  and  areoommonly  known,  within  i 
union  the  Bald  township  of  Tatbam  was  comprised,  and  t 
a  union  formed  according  to  law,  out  of  any  moneys  wh 
might  be  in  or  come  into  their  banda  by  vlrtne  ot  their  c  ~ 


as  socb  guardians,  to  pay  to  tbe  overeeera  of  tbe  poor  ef 
Bromley  aforeaaid  the  aaid  sum  of  II.  Um,  being,  te. ;  aad 
also  tbe  farther  sum  of  161.  is.  id.,  being,  to.;  and  cut  at 
any  moneys,  Ac,  to  pay  weekly  and  every  week  to  tbe 
treasnrer  of  the  asylum  aforesaid,  ao  long  aa  E.  W.  sbnaM 
live  and  continue  therein,  Ac ,  81.  for  her  f  otoi*  lodgii^  buId- 
tenance,  ftc. 

The  declaration  then  went  on  to  aver  that  tbe 
overseers  of  Bramley  caused  a  copy  of  the  order  to  he 
delivered  to  the  guardians,  &cof  Tatham,  and  to  tbe 
defts.  pursuant  to  the  last-mentioned  Act,  and  tbat 
thereupon  an  appeal  against  the  said  order  waa  bad 
and  tried  on  behalf  of  the  said  gnaidiana,  ftc,  at 
Tatham,  and  that  at  the  bearing  a  caM  for  tbe 
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Court  of  Q.  B.  wa«  granted,  which  was  heard  by 
that  court,  and  the  said  order  was,  on  the  9th 
Not.  1861,  adjudged  to  be  good  and  valid.  The 
declaration  then  alleged  tbuit  the  defts.  nerer 
appealed,  that'E.  W.  had  continued  in  the  asylum 
in  confinement,  that  all  things  were  done,  &c.  to 
entitle  the  pit.  as  sudi  treasurer  to  hare  the  defts. 
pay  to  him  under  the  order  188  weekly  sums  of 
6s.  each,  amounting  to  5oL  is.,  as  and  for,  &c. ;  that 
the  defts.  had  neglected  to  pay,  &c.,  whereby,  &c. 
an  action  had  accrued  to  the  pit.  as  such  treasurer 
to  demand  and  have  of  the  defts.  the  amount,  &c., 
to  wit,  the  said  sum  of  55L  is.  Yet  the  defts.,  &c. 
Fourth  plea: 

That  the  defts.  were  not  oommonly  eallsd  or  knofrn  by  or 
imd«r  <he  oune  o(  the  Qmrdians  of  the  Poor  of  the  Caton 
Cnion,  nor  wee  the  Caton  Union  the  neme  by  which  the  aaid 
united  townahlpe  were  commonly  c^led  or  known. 

Fifth  plea : 

That  the  pariehee,  te,  of  sad  for  which  the  delta,  were 
visitors,  were  before  and  at  the  time  vben  the  defte.  became 
.  Incorporated  as  hereinafter  mentioned,  and  thoooe  hitherto 
have  been  and  are,  wparate  and  distinct  parishes.  &a, 
each  maintaining  its  own  poor  separate  and  distinct  from 
tbe  others,  except  according  to  the  provisions  of  the  Act  of 
Parilament  hereinafter  mentioned,  since  the  time  when  the 
defts.  became  so  incorporated;  and  all  things  required  by  the 
■aid  Act  and  necessary  in  that  liehaif  having  happened,  Ac , 
the  said  parishes  were  before,  Ao,  and  at  the  times  of  the 
making  or  the  several  orders  in  the  declaration  mentioned, 
and  •tUI  are,  united  nnder  the  provisions  ot  the  i'2  Qea  3,  c.  88, 
B.  4,  for  tlie  relief  and  employment  of  the  poor,  and  not  other- 
wise, and  the  defts.  became  and  still  are  incorporated  by  and 
under  the  said  Act  of  Parliament  for  the  porpoaes  therein 
mentioned,  and  not  otherwise. 

Sixth  plea : 

That  the  defts.  never  were,  nor  are  they  guardians,  ftc 
entitled  to  act  in  the  ordering  of  relief  to  the  poor  from  the 
poor's-ratea. 

Issues  were  joined  on  all  the  pleas,  and  the  fifth 
and  sixth  pleas  were  also  demurred  to. 

At  the  tdal,  all  the  issues  were  found  for  the 
pit.  except  that  on  the  fifth  plea,  on  which  the  ver- 
dict passed  for  the  defts. 

The  points  for  the  defts.  were : — That  the  defts. 
being  incorporated  under  the  22  Geo.  3,  c.  83,  were 
not  the  parties  on  whom  the  order  should  have  been 
made.  That  Tatbam  was  a  parish  maintaining  its 
own  poor  within  the  meaning  of  the  16  &  17  Vict. 
c.  97,  B.  132,  and  that  the  defts.  were  not  guardians 
within  the  meaning  of  that  section.  That  the  order 
of  justices  on  which  the  declaration  purports  to  be 
founded  was  not  made  on  the  defts.  by  their  proper 
corporate  name,  and  that  the  declaration  was  bod  in 
sulMtance,  showing  no  liability  on  the  part  of  the 
defts. 

The  points  for  argument  on  behalf  of  the  pit. 
.  were: — That  the  order  is  properly  made  on  the 
defts.,  and  is  a  good  order  under  the  16  &  17  Vict, 
c  97,  s.  97.  That  unions  established  under  the  22 
Geo.  3,  c  83,  are  by  the  interpretation  clause  of  16 
&  17  Vict  c  97,  s.  132,  unions  within  the  meaning 
of  that  Act.  That  any  want  of  form  in  the  order  is 
cored  by  the  16  &  17  Vict.  c.  97,  s.  121. 

West  Qffuddlesten,  Q.  C.  with  him),  for  the  defts. 
(the  pits,  in  error). 

Tempk,  Q.  C.  {Sfmtle  and  Bannay  with  him), 
oontiw. 

The  following  authorities  were  referred  to  in  the 
course  of  the  argument : 

22  Oeo.  3,  c. 83,  88. 2, 24;  andschedulee,  4, 13,  &  16; 
83Geo.  3,c.8S,s.3; 
41  Oeo.  8,  &  9,  S.2; 
4AaWiU.  4,a76,».28i  ' 
9JtlO  Viot.c66; 
12  ft  18  Vict.  0.163,8.  6; 

16  A  17  Vict  a  97,  SB.  64,  96,  97,  99,  102,  and  182 ; 
24  ft  26  Vict  0.65,8.  6; 

Reg.  r.  Th»  JtuUces  of  tAe  West  Riding,  26  L.J.  41, 
JLC.;  4L.T.ltep.ir.S.809; 


Reg.  ▼.  Bramttu,  81  L.  J.  11,  M.  C. ; 

Reg.  T.  Pritt  Sutton,  20  L.  J.,  N.  S.,  226,  M.  C. 

if<y  17. — Eblb,  C.  J. — ^This  is  an  action  brought 
by  the  treasurer  of  the  county  against  the  visitors 
and  guardians  of  what  is  called  a  Gilbert  Union, 
for  the  nonpayment  of  the  expenses  of  maintain- 
ing a  pauper  lunatic  in  a  county  asylum.  It 
is  brought  by  the  treasurer  of  the  county,  and 
brought  in  effect  to  enforce  payment,  under  an 
order  of  justices,  for  the  expenses  of  a  pauper 
limatic,  those  justices  acting  under  the  16  & 
17  Vict  c.  97,  8.  97.  The  order  on  which  the 
action  is  brought  requires  the  defts.,  visitors  and 
guardians  of  a  Gilbert  union,  by  the  name  of  the 
Guardians  of  the  Poor  of  the  Caton  Union,  that 
being  the  name  by  which  they  are  commonly 
known,  out  of  any  moneys  which  might  be  in 
their  hands  by  virtue  of  their  ofilce  as  such  guar- 
dians, to  pay  the  expenses  of  maintaining  the 
pauper  lunatic  The  declaration  alleges  that  this 
order  was  served,  both  on  the  visitors  and  guardians 
(the  defts.),  and  also  on  the  guardians  for  the 
parish  of  Tatham,  and  that  they  have  not  paid.  The 
plea  which  raises  the  point  for  adjudication  is  the 
fifth  plea,  and  it  states  that  the  defts.  are  a  cor- 
poration under  what  is  called  Gilbert's  Act,  for 
the  Gilbert  unions,  and  that  this  order  upon  a  cor- 
poration and  the  guardians  under  a  Gilbert  union 
is  void,  unless  it  is  authorised  by  the  16  &  17 
Vict.  c.  97,  s.  97.  That  statute  in  the  preceding 
section  had  made  a  certain  provision  with  respect 
to  limatic  paupers,  and  then  in  sect.  97,  when  a 
lunatic  pauper  is  sent  from  a  parish  where 
he  is  not  settled,  it  makes  a  provision  for 
justices  to  ascertain  the  place  of  settlement  and 
then  make  an  order  upon  the  parish  or  place  liable 
for  the  expenses  of  that  pauper  to  pay  them; 
and  as  we  read  it  the  97th  section  empowers 
justices  to  make  an  order  upon  four  classes  of  per- 
sons who  are  to  pay.  The  words  of  the  statute  are 
"  to  pay,"  and  it  refers  to  the  settlement,  and  orders 
the  guardians  of  the  union  to  which  the  settlement 
parish  belongs,  or  the  guardians  of  such  parish  in 
case  such  parish  be  in  a  union,  or  the  guardians  of 
such  parish  if  it  be  under  a  board  of  guardians — 
there  are  three  kinds  of  guardians  referred  to,  then 
comes  the  fourth  class — and  if  not,  then  the  over- 
seers of  the  parish.  In  the  present  case  the  order 
has  been  made  upon  the  defts.  as  if  they  were  the 
guardians  of  a  union  incorporated  under  the  Poor 
Law  Amendment  Act,  4  &  5  Will.  4,  and  it  is  an 
order  calling  upon  the  corporation  of  guardians  to 
pay  the  expenses  which  are  the  subject  of  the  order. 
Mow  we  are  of  opinion  that  the  order  ought  to  have 
been  made  on  the  guardians  of  the  parish,  it  being 
a  parish  in  a  union  under  Gilbert's  Act  The  second 
clause,  applying  to  two  clauses,  is  that  the  order 
shall  be  on  the  guardians  of  such  parish,  in  case 
such  parish  be  in  a  union.  I  think  it  is  clear 
that  the  clause  meant,  in  case  such  parish  be 
in  a  Gilbert  union,  aa  it  piovides  specifically  for 
guardians  nnder  a  poor-law  union  and  for  the 
guardians  of  the  parish  in  case  such  parish  be  in  a 
union.  I  know  of  no  ofScers  that  would  be  correctly 
,  described  to  be  guardians  of  the  parish  liable  to 
have  the  claim  madq  on  them  specifically,  except 
in  the  case  of  the  guardians  of  a  parish  in  a  Gilbert 
union,  or  the  guardians  of  a  parish  where  the 
parish  is  nnder  a  board  of  guardians  by  the  4  &  5 
Will.  4,  being  too  big  a  parish  to  require  to  be 
united  to  any  other  parish.  There  being,  therefore, 
according  as  I  read  the  words  of  the  statute,  pro- 
vision made  for  an  order  npon  the  guardians  of  the 
parish,  when  that  parish  is  in  a  Gilbert  union,  I 
think  we  are  bound  to  give  effect  to  those  words, 
and  to  hold  an  order  made  on  the  guardians  of  the 
union  as  if  it  was  a  corporation  within  the  4  &  5 
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Will.  4,  to  be  a  void  order.  If  there  was  nothing  of 
substance  in  the  objection,  I  would  certainly  use 
every  power  that  I  could  to  prevent  an  objection 
merely  in  point  of  form,  with  no  importance 
attached  to  it  whatever,  from  prevailing.  Bat  on 
giving  the  best  attention  that  I  can  to  these  statutes, 
particularly  to  Gilbert's  Act,  the  22  Geo.  3,  c.  83, 
that  appears  to  me  to  have  created  guardians  of  the 
parishes  united,  having  duties  to  perform  specifically 
in  their  respective  parishes,  and  to  have  autho- 
rised such  guardians  of  the  united  parishes  to 
meet  at  monthly  meetings;  but  then  to  have 
affixed  specifically  on  the  guardians  limited  and 
specific  duties  while  they  are  acting  together 
at  the  monthly  meetings,  and  giving  them  a  limited 
authority  as  to  the  specific  sources  of  money, 
neither  of  which  sources  of  money  would  be 
applicable  to  the  charges  of  a  lunatic  pauper 
as  expenses,  and  the  future  expenses  of  the 
costs  of  litigation.  I  have  looked  through  the 
Stat  22  Geo.  8,  c.  83.  It  is  an  advance  towards  a 
union  created  in  a  much  wider  degree  and  to  much 
greater  effect  under  the  Poor  Law  Amendment 
Act,  but  it  provides  that  the  parish  by  itself  may 
have  the  advantages  of  this  statute  in  respect  of 
guardians,  visitors,  and  workhouse  regulations, 
which  we  have  nothing  to  do  with.  Then,  from 
sect  2  onwards,  there  is  a  provision  for  the 
creation  of  a  guardian  for  each  parish ;  three  persons 
qualified  to  be  guardians  are  to  be  nominated  and 
recommended  to  the  justices  by  each  parish,  who  are 
to  appoint  one  of  the  three  as  Uie  guardian,  and  then 
there  is  a  power  for  the  creation  of  visitors  and 
for  churchwardens.  The  great  purpose  of  this 
statute  was  to  ameliorate  the  condition  of  the  poor, 
in  providing  employment  for  them  and  stock  for 
them  to  manufacture,  and  a  union-house  in  which 
they  might  live  and  be  maintained.  Then  sect  24 
points  out  how  the  poor  are  to  be  maintained,  and 
the  funds  out  of  which  the  expenses  are  to  be  paid. 
It  enacts  iu  the  earlier  part  of  the  section  provi- 
sions for  the  general  expenses  which  are  to  be  con- 
tributed by  the  contributing  parishes  in  proportion 
to  the  average  amount  they  have  paid  for  the  poor- 
rate  in  the  three  years  preceding  their  adopting  this 
statute:  the  rate  of  contribution  is  to  be  applied, 
if  I  may  say  so,  to  the  more  permanent  expenses, 
namely,  to  the  case  of  repairs  of  the  house,  and 
providing  the  stock  that  is  to  be  manufactured  in 
the  house,  the  salaries  of  the  officers,  and  the  like. 
Then,  in  respect  of  the  ctirrent  expenses  of  the 
house,  maintaining  paupers  therein,  they  are  to 
contribute  in  proportion  to  the  number  of  paupers 
sent  from  each  of  the  parishes.  The  guardians  have 
no  power  at  all  to  order  the  parishes  of  the 
union  to  contribute,  except  in  accordance  with 
one  of  those  two  proportions,  and  then  pay- 
ment is  to  be  made  by  each  parish  in  res- 
pect to  the  demand,  and  the  demand  is  to 
specify  the  ground  on  which  it  is  made,  so  that 
the  parish  may  know  in  which  of  the  two  propor- 
tions it  is  to  contribute.  The  schedules  15  and  IG 
give  most  specific  directions  for  ascertaining  those 
two  puts.  Schedule  15  is  as  to  the  mode  of  ad- 
justing the  first  amount  mentioned  in  respect  of  the 
utensils,  materials,  furniture,  rent,  &c.,  and  it  is  to 
be  on  the  average  of  three  years ;  and  then  they 
take  the  average  of  the  expenses  always  in  that 
ratio.  Schedule  16  is  as  to  the  mode  of  adjusting 
the  second  amount,  respecting  the  victuals,  beer, 
firing,  and  other  necessaricsr  and  then  they  are  to 
be  ^aid  in  proportion  to  the  number  of  person  i 
admitted  into  the  workhouse  at  that  time.  Now,  if 
the  order  were  made  according  to  the  Lunatic 
Asylums  Act,  if  it  ever  was  to  be  made,  it  would 
have  to  be  made  upon  the  parish,  and  to  be  provided 
for  by  the  parish,  whatever  it  be.  Such  an  order 
has  no  (application  to  the  guardians  meeting  at 


their  monthly  meeting  at  the  poor-house  or  Uie 
union-house,  and  making  provision  for  theae  two 
sources  of  expenditure  ;  and  it  is  an  order  that  has 
no  general  application  to  die  general  body  of 
guardians,  who,  under  the  22  Geo.  3,  cannot  pto- 
perly  jiay  the  order  out  of  any  f  onda  in  the 
nature  d  a  union  fund  which  they  hare  cod- 
trol  over.  And  I  take  this  to  be  matter  of  sab- 
stance  and  not  a  matter  of  form,  because,  if  the 
judgment  were  given  agunst  the  defts.,  we  are  bound 
to  see  how  the  def ts.  could  get  funds  at  a  meeting  ot 
guardians  of  different  parishes  under  the  GiliiertAct, 
to  pay  the  costs  of  this  litigation  and  the  cost*  of 
the  future  maintenance  of  the  pauper  beloagiiig  to 
the  parish  of  Tatham.  What  fond  is  there  for  the 
guardians  of  all  these  different  parishes  to  pay  theae 
expenses  out  of  ?  They  cannot  call  for  them  as 
permanent  expenses  of  the  house ;  they  cannot  call 
for  them  as  permanent  expenses  of  the  psnper  in 
the  house  according  to  tiie  ratio  of  pay  for  those 
paupers  in  the  parishes  Uiemselvea  ;  and  there 
is  no  fund  from  which  the  guardians  of  the 
different  parishes  are  to  take  Uie  money,  and  we 
ought  not  to  make  them  by  a  judgment,  and  couple 
the  cons^uences  with  the  judgment,  for  there  is  no 
property  they  can  take  except  the  union-hoose  and 
the  beds  of  the  paupers,  and  the  like  of  that.  It 
is,  I  think,  impossible  to  suppose  that  they  woald 
be  liable  to  an  execution.  O^er  funds  there  were 
none  at  the  time  the  22  Geo.  3  passed,  and  otiier 
funds  I  see  none  created  by  any  of  the  subsequent 
statutes.  Is  that  objection  answered  on  the  part  of 
the  pit?  Suppose  an  execution  goes,  how  are  these 
expenses  provided  for?  The  cases  referred  to  by 
Mr.  Temple  appear  to  me  to  very  much  conflnn  the 
view  which  we  have  formed  upon  the  argument  of 
Mr.  West.  We  were  asked  to  give  judgment 
against  the  corporation  of  the  guardians  to  pay  for 
the  expenses  of  a  lunatic  pauper  belonging  to 
one  of  the  parishes  in  a  tmion.  The  difficulty 
all  along  has  been,  there  is  no  fund  out  ot 
which  they  can  be  paid.  Now,  the  S3  Geo.  3. 
c.  85,  following  this  statute,  determined  that 
there  should  be,  if  I  may  say  so,  something  in  the 
nature  of  a  union  fund ;  and  having  by  sect  3 
directed  that  casual  poor,  having  no  settlement, 
taken  ill  in  different  parishes,  should  be  entitled  to 
relief  by  the  nearest  guardians,  it  then  spedflcally 
created  for  the  first  time  a  union  fund  because  it 
ordered  the  casual  poor  to  be  relieved  by  all  tt» 
parishes  conjointly  in  the  same  respective  propcMtions 
as  they  shall  be  directed  to  contribute  to  the  general 
purposes  of  the  Act  22  Geo.  3.  Goieral  porposes 
are  taken  to  be  repairs  of  the  house,  and  for  obtain- 
ing a  stock  to  work  npon,  and  other  matters  of  that 
sort;  and  I  think  the  Legislatare  recognise  this 
when  they  bring  upon  the  union  as  a  body,  for  th« 
first  time,  the  one  diarge,and  direct  them  to  create  a 
union  fund  in  respect  of  the  one  charge  between  the 
different  parishes  in  proportion  to  their  liability  at 
the  time  when  they  adopted  the  Gilbert  UnioD  Act, 
to  find  out  how  they  stood  on  an  average  of  thiee 
years  before,  to  see  how  the  payments  to  the  poor- 
rate  should  be  charged  to  casual  poor  divisible 
amongst  those  parishes,  and  make  the  contribatitm 
they  were  liable  to  contribute  to  the  maintenaoce  of 
the  workhouse  ;  and  so,  to  my  mind,  showing  there 
was  no  union  fund  known  at  the  time,  no  Act  oeatng 
a  union  fund ;  for  the  funds  of  the  Gilbert  Act  were 
appropriated  to  the  house  and  to  the  sustenance  of 
the  paupers — two  specific  charges.  By  the  33  Geo.  S 
"  casual  poor"  has  become  a  new  charge,  a  diaige 
upon  the  union  specifically  provided,  and  Ote  Act 
says  the  union  shall  meet  that  charge.  The  objeet 
of  the  12  &  13  Vict  c.  103,  s.  5,  is,  that  the  costs  of 
irremovable  paupers  should  be  paid  foe  out  of  the 
union  fund.  I  take  that  to  mean  the  tinion  food 
that  had  been  enacted  by  the  83  Oea  8,  a  SS,  a.  8, 
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the  nnion  fund  that  the  parishes  are  to  contribate 
aa  their  liabiUtjr  to  the  common  and  pennanent 
expense*  of  the  house ;  andl  am  confirmed  in  that 
Tiew  of  the  12  &  13  Vict,  c  103,  because  it  was 
repealed  by  the  16  &  ITVict  c.97,  and  sect  102  of 
that  statute  prorides  that  the  expenses  of  the 
irremoTable  pauper  lunatic  shall  be  paid  by  the 
guardians  of  the  parish  in  such  union  where  the 
pauper  shall  hare  acquired  such  irremovability,  if 
such  parish  was  subject  to  a  separate  board  of 
guardians,  or  by  the  overseers,  where  the  sum  is 
not  subject  to  such  separate  board,  and  where  such 
parish  shall  be  comprised  in  any  union  the  same 
shall  be  paid  by  Uie  guudians  and  charged  to  the 
common  fund  of  such  union.  Sect.  102  is  speci- 
fically ^>plicable  to  the  case  of  pauper  lunatics,  not 
generally,  but  irremovable  pauper  lunatics.  The 
tendency  of  the  legislation  hiis  been  to  recognise  a 
wider  area  in  respect  of  the  general  charges,  and  in 
particular  in  respect  of  the  charge  of  irremovable 
IMupers.  Now  sect.  102  recognised  that  prin- 
ciple in  respect  of  irremovable  pauper  lunatics ; 
•nd  the  costs  of  the  irremovable  pauper  lunatics 
are  to  be  paid  by  the  guardians  wherever 
any  parish  is  in  a  union  from  which  the  pauper 
lunatic  is  removed.  Now  "union"  may  comprise  a 
peor-law  union,  or  a  Gilbert  union ;  but  here  it  is 
used  without  any  limitation:  "any  union"  that 
has  irremovable  pauper  lunatics.  Sect  97  is  the 
one  for  providing  for  a  pauper  lunatic  assumed  not 
to  be  irremovable,  and  there  the  words  are,  "the  costs 
of  his  maintenance  shall  be  ordered  to  be  paid  by 
the  guardians  of  the  union  to  which  the  parish 
belongs,  or  the  guardians  of  such  parish  in  case 
•Dch  parish  be  in  a  Gilbert  union."  I  insert  there 
the  words  "  Gilbert  union,"  because  it  makes  it  a 
sensible  provision  for  the  general  costs  nf  the  pauper 
lunatic  who  is  irremovable;  they  fall  upon  the 
parish  to  which  he  belonged,  and  the  meeting  of  the 
guardians  at  the  union-house  had  nothing  to  do 
with  it  Having  provided  for  the  pauper  lunatics 
to  be  paid  by  the  guardians  of  the  parish  to  which 
he  belongs,  the  costs  of  the  irremovable  pauper  are 
to  be  paid  by  the  guardians  of  the  parish  to  which 
he  belongs.  I  think  that  the  Legislature  contem- 
plated that  there  should  be  for  these  purposes  a 
union  fund  created  in  the  manner  points  out  and 
enacted  by  the  33  Qeo.  3 ;  and  the  change  in  the 
language  of  sects.  97  and  102  indicates  a  different 
purpose  in  the  mind  of  the  Legislature,  appropri- 
ately expressed  by  the  change  in  the  language  of 
these  sections.  Therefore  I  come  to  the  conclusion 
that  this  order  was  not  authorised  by  the  statute, 
and  that  the  action  founded  upon  it  cannot  be  sus- 
tained, and  the  judgment  must  be  for  the  def  ts.  on 
the  demurrer. 

The  rest  of  the  Court  concurring. 

Judgment  for  the  defU. 

COURT  OF  COmCOir  VJuEAB. 

(IRELAND.) 
Bcportad  by  J,  Fuld  Jominon,  Ejq.,  Barrlster«t-I<sw. 

Saturdcof,  Nov.  U,  1865. 

QRtSAM  (app.)  FoRDK  (resp.)  (a) 

T^^iplaig  her — Cate  stated— Construction  of  27  (f28 
Vict,  c  86,  ss.  6,  8. 

The  app.  was  summoned  to  answer  a  complaint  that,  he 
being  a  person  licensed  to  sell  beer  by  retail  to  be  con- 
sumed off  the  premises,  persons  were  found  harboured 
in  his  house  and  place  of  business  wio  appeared  to  be, 
or  to  have  been,  recentfy  drinking  or  tippling  beer 
therein,  eontrtay  (o  27  $■  28  Vict.  c.  85.    /(  being 


(a)  From  OteMihJmid,  bjr  psnaission. 


proved  that  persons  were  found  t^pon  the  app.'s 
premises  under  the  circumstances  charged,  and  that  the 
person  who  usualh/  attended  the  shop  toas  present, 
though  the  app.  himself  was  not,  the  Dublin  divisional 
magistrates  convicted  the  app.  Upon  a  ease  being 
staked  for  the  (pinion  of  the  court : 

Held,  that  the  conviction  was  right,  the  words  of  the 
*Sth  section  of  27  ^  26  Viet.  c.  85,  including  the  case 
of  harbouring  persons  tippling  beer. 

The  following  case  was  stated  for  the  opinion  of 
this  court :  The  app.  was  summoned  to  appear  before 
said  justices  on  tiie  22nd  Sept.  last,  to  answer  the 
eomplaint  of  John  Forde,  inspector  in  the  Dublin 

S slice,  charging  that  he,  the  app.,  being  a  person 
censed  to  sell  beer  by  retail  to  be  consumed  off 
the  premises  where  sold,  at  109,  Bride-street  within 
said  district  between  the  hours  of  seven  and  eight 
o'clock  in  the  afternoon  of  the  12th  Sept  1864, 
divers  persons,  to  wit,  one  man  and  one  woman, 
were  then  and  there  harboured  in  his,  the  app.'s, 
said  house  and  place  of  sale  at  109,  Bride-street 
who  appeared  to  be,  or  to  have  been,  recently  drink- 
ing or  tippling  beer  therein,  contrary  to  the  statute 

27  &  28  Vict  c  35.  The  following  evidence  was 
given  upon  oeM^  before  us  by  John  Forde,  the  resp., 
namely: 

I  visited  the  hoiue  of  Oeorga  Qnhmm,  iqilrlt  grooer  and 
wholeaale  and  reUU  bear  dealar,  he  then  being  lloenud  for  the 
Bale  or  whiakey,  and  also  being  doly  licensed  as  a  wholeaale 
and  retail  beer  dealer,  on  the  12th  SepL  imi,  between  the 
hoars  of  eeven  and  eight  o'clock  In  the  evening  1  saw  a  man 
and  a  woman,  who  gave  their  namea  as  James  Bruce  and 
Maria  Bruce,  sitting  down  in  a  room  in  front  of  the  bcu-, 
having  a  drinking  measure  and  a  glaae  containing  porter. 
The  measure  was  oa  a  bench  oonTenient  to  where  they  were 
sitting,  and  the  glass  was  on  the  chimney-piece ;  both  con- 
tained porter.  Both  of  them  drank  the  porter,  and  both  of 
them  appeared  to  be  under  Uie  influence  of  drink ;  and  the 
person  who  osnally  attended  the  shop  was  present  1  told 
him  I  would  make  an  application  for  a  summons.  I  will  not 
say  positively  that  both  drank  the  porter  in  the  glass. 

Being  of  opinion  that  the  foregoing  evidence  dis- 
closed an  offence  within  the  meaning  of  the  27  & 

28  Vict  c  35,  s.  6,  we  duty  convicted  the  app.  for 
said  offence,  and  imposed  a  fine  of  10s.  upon  him. 
On  the  part  of  the  app.  it  was  contended  that,  upon 
the  facts  disclosed  in  evidence,  no  offence  had  been 
committed  against  the  provisions  of  said  statute; 
and  we  were  called  upon  by  him  to  state  a  case  for 
this  court  pursuant  to  the  provisions  of  the  statute 
in  that  behalf  provided.  G.  WrsK,  >  t  p 

W.An.BM,f ''•*^- 

Sidney,  Q.  C.  (with  him  Curran')  for  the  app. — 
Under  8  &  9  Vict  c.  64,  if  any  person  licensed  to 
sell  to  be  consumed  off  the  premises  sold  to  be 
consumed  on  the  premises,  he  was  liable  to  a  penalty 
of  &0L  That  statute  gave  the  police  authorities  for 
the  first  time  power  to  prosecute ;  it  recites  6  Geo. 
4,  and  its  second  section.  That  Act  had  a  graft 
added  to  it  by  17  &  18  Vict.  c.  89,  s.  12.  Down  to 
that  statute  the  offences  of  this  character  were  con- 
fined to  those  committed  by  spirit  dealers  in  har- 
bouring persons  tippling.  In  consequence  of  the 
decision  in  this  court  (see  Quin  v.  Murray,  8  Ir.  Jur. 
N.  S.\  the  parties  have  got  27  &  28  Vict  c  35 
passed.  Down  to  this  the  law  stood  that  a  spirit 
dealer  harbouring  a  person  tippling  on  his  pre- 
mises was  liable  to  a  penalty,  but  that  did  not 
extend  to  beer  dealers.  The  effect  of  the  section 
is  first  to  say  that  the  law  which  before  only 
applied  to  the  houses  of  licensed  dealers  shaU 
now  extend  to  licensed  beer  dealers;  and  it  goes 
on  to  say  the  penalties  shall  extend  to  persons 
licensed  to  sell  beer.  And  if  it  stopped  there,  a  beer 
dealer  would  be  liable  under  that  Act  no  more  than  a 
spirit  dealer.  He  would  be  liable  iwder  the  statute 
of  Geo.  4.  These  offences  are,  the  selling  of  spirits, 
the  tipi^g  of  spirits,  and  the  harbouring  of  per- 
sons tippling,  or  who  have  been  tippling.    All  the 
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old  o£Fenees  in  relation  to  spirits  hare  been  trans- 
ferred OTer  to  another  snbject ;  but  the  Act  does 
not  say  this  shall  also  extend  to  harbouring  a  person 
tippling  beer.  A  new  class  of  individuals  were 
affected  by  the  earlier  statute.  [Mohahah,  C.J. — 
And  therefore  to  create  an  offence  under  this  Act 
there  must  be  either  selling  beer  or  harbouring  a 
person  who  has  drunk  whiskey  ?]  Yes.  The  supi- 
mons  states  chat  divers  persons  were  then  and  there 
harboured  in  the  house,  without  saying  by  whom. 
Whereas,  if  the  statute  did  apply,  it  would  only 
apply  to  the  person  harbouring.  Harbouring  in  the 
criminal  code  imports  an  acttial  interference  almost 
amounting  to  personal  interference  (sect.  2).  There 
must  be  evidence  to  show  a  harbouring  by  the  app. 
in  the  house.  The  evidence  does  not  go  beyond  the 
summons.  The  policeman  only  saw  a  man  who 
appeared  to  attend.  He  told  him  he  would  apply 
for  a  summons.  [Chsistiah,  J. — Is  not  that  a 
question  of  fact  for  the  justices  ?  Your  objection 
is  two-fold :  first,  that  it  ought  to  be  said  the  man 
harboured ;  and  secondly,  that  there  was  no  evidence 
of  being  harboured.  Was  not  the  latter  a  matter 
of  fact  for  the  justices  7]  If  there  was  any  evidence 
at  all  it  would  be,  but  there  is  none.  [Chbistiah,  J. 
— ^They  were  found  in  Ws  housed  Harbouring 
must  be  mote  than  a  person  being  found  in  the 
house,  for  any  member  of  his  family  could  not  in  that 
ease  be  there  from  the  morning  till  11  j  p.m.  In 
Archbold's  Criminal  Pleading,  827-828,  instances 
are  given  of  what  would  and  what  would  not  be 
harbouring.  It  must  be  proved  the  party  has  done 
some  act  to  assist  the  felon  personally.  [Mosaiian, 
C.  J. — Harbouring  a  felon  means  assistmg  him  to 
escape  from  jostice :  it  would  be  haid  to  give  it 
this  meaning  here] :  (.Seg.  v.  Chappk,  9  C.  &  P. 
•)S5.)  This  is  a  criminal  offence,  because  there  is 
imprisonment  if  the  penalty  be  not  paid.  There- 
fore the  question  of  agency  arises — if  a  person 
allows  another  to  sell  to  those  who  hare  a  right  to 
do  everything  but  sit  down  and  tipple,  is  he  respon- 
sible for  thek  doing  this?  QCooper  T.  Slade,  G  H.  of 
L.  746.)  Lord  Wensleydale,  in  his  judgment,  p. 
798,  says :  "  Then  comes  the  more  important  ques- 
tion, if  this  can  be  carried  to  Slade  or  his  agent,  as 
it  is  illegal  to  offer  money  to  another  for  voting.  I 
take  it  be  cannot  be  held  responsible  unless  he  has 
given  authority."  &c.  Here  is  a  man  licensed  to 
sell  beer  to  be  consumed  off  the  premises,  who  may 
have  a  servant  to  do  this  for  him.  If  a  man  is  em- 
poyed  to  do  a  lawful  act  and  he  acts  unlawfully, 
much  more  is  required  to  show  an  intention  on  ms 
part.  The  deft,  was  not  present.  It  may  be  con- 
tended that  the  Act  may  be  paralysed  if  a  man  of 
straw  be  put  forward  to  do  this ;  but  if  so,  let  the 
Beer  Act  be  amended.  But  in  this  very  statute 
the  Legislature  have  shown,  by  sect.  6,  that  they 
have  classified  the  offences  and  distinguished  the 
owners.  In  a  certain  class  of  offences  against  the 
revenue  laws,  where  the  agent  acted,  the  principal 
was  conricted ;  but  in  all  these  cases  the  offence 
was  committed  by  the  goods  being  found  on  the 
premises  of  the  trader.  That  was  an  act,  and  the 
agent  might  be  fairly  held  the  agent  for  the  un- 
lawful act. 

J.  E.  Walahe,  Q.C.  and  Beytagh  contra.— The 
argument  that  it  is  not  stated  by  whom  the  persons 
were  harboured  is  not  open.  If  it  is,  this  is  a  sum- 
mons and  not  an  information :  (Lcvioge's  Justice  of 
the  Peace.)  The  magistrates  state  that  preliminaries 
were  performed,  and  that  question  is  not  open  ;  if 
it  be  the  summons  may  be  amended.  A  parol 
information  would  sufBco : 

R.  r.  MOkr,  1  Cr.  Uas.  R.,  116  : 

8  49  Vict. c 64. 
^lese  things  are  all  ejutdem  mnerit,  all  which  may 
happen  in  the  house  of  a  uccnsed  retailer.    The 


other  side  put  in  beer  in  erery  other  place  in  the 
statute  except  where  it  presses.  They  say  it  does 
not  apply  in  the  concluding  clause.  Tbey  admit 
that  if  a  man  licensed  to  sell  beer  has  people  tip- 
pling spirits  he  would  be  liable.  No  doubt,  it  would 
be  more  correct  if  it  were  added  in  the  aection, 
"  or  harbouring  persons  tippling  beer ;  **  bat  there 
is  no  difficulty  in  concluding  the  fact  of  a  person 
tippling  beer  at  an  unreasonable  hour.  [Chkistias, 
J. — ^You  say  that  the  Act  creates  a  new  offence 
The  app.  says  the  Act  only  applies  to  the  (Ai 
offence  of  persons  tippling  spirits.  It  would  appear 
a  strange  thing  if  it  was  enacted  that  perscsia  , 
should  not  harbour  persons  tippling  spirits  who 
were  already  prevented  from  selling  spirits. 
MoNAHAM,  C.  J. — As  I  understand,  the  harbooriog 
was  introduced  to  get  over  the  difficulty  of 
proving  an  actual  sale.  No  one  can  doubt  that 
the  person  who  prepared  the  Act  intended  to 
include  this  case.]  The  8th  section  makes  it  penal 
in  the  persons  found  there.  The  ■  word  "tip- 
pling "  is  not  capable  of  legal  definition,  neitlKr 
is  the  word  "  harbouring ;"  it  is  for  the  justices  to 
say  what  it  is.  It  is  too  much  to  say  that  we  are  to 
prove  legal  harbouring,  and  that  a  person  may  stay 
away  and  leave  a  waiter,  and  then  that  we  are  to 
prove  an  authority  in  the  waiter.  The  point  of 
agency  was  not  made  in  the  court  below.  This  is 
not  the  case  of  principal  and  agent,  it  is  the  case  of 
master  and  servant.  The  law  could  never  be  carried 
out  against  housekeepers  if  it  were  held  otherwise. 
The  intention  was  to  incorporate  everything,  and 
apply  to  the  sale  of  beer  what  was  law  as  to  the  sale 
of  spirits.  [Chustiax,  J. — The  difficulty  is  to  find 
any  words  applying  to  harbouring  persons  tippling 
beer.  There  was  only  before  the  offence  of  harbour- 
ing persons  tippling  spirits.]  The  Act  refers  not 
merely  to  the  sale  but  to  the  person  selling.  [Mosa- 
HAK,  C.  J, — It  is  admitted  on  the  other  side  that  if 
a  person  was  found  selling  beer  it  would  be  within 
the  Act.]  The  words  of  this  Act  are,  "  As  if  this 
were  repeated  and  specially  enacted  ;"  i.  e.  reddemda 
singula  singulis.  The  Act  must  have  a  reasonable 
construction.  The  8th  section  would  make  the  per- 
son tippling  liable  to  a  penalty,  and  could  it  be  that, 
notwithstanding  this,  the  party  harbouring  is  not 
liable?  [Christian,  J. — It  is  beyond  doubt  that 
they  intended  to  include  this  case.  Moxahas, 
C.  J. — No  doubt  our  decision  gave  rise  to  this  new 
Act,  and,  no  doubt,  it  has  provided  for  the  thing 
we  then  decided ;  but  we  still  we  have  here  to  decide 
if  relating  to  the  sale  includes  harbouring.] 

Curran  in  reply. — It  is  contrary  to  the  jnincii^es  of 
law  that  an  offence  is  to  be  created  and  punishment 
attached  by  intendment.  The  Act  should  expressly 
set  forth  the  offence.  It  is  not  to  be  spelt  out  from 
its  terms,  or  from  the  intention  of  the  Legislature. 
Three  sorts  of  offences  are  here.  1.  With  respect 
to  the  hours  to  which  persons  licensed  to  sell  for 
consumption  elsewhere  shall  keep  open ;  and  in  that 
there  is  the  omission  of  the  word  "  not,"  which 
nullifies  that  portion  of  the  section.  2.  With  re- 
spect to  8  &  9  Vict.  c.  64,  and  all  the  authorities, 
&^  what  were  these  ?  To  enter  a  house  and  punish 
the  parties,  &c.  In  reference  to  the  offences,  therdo, 
1.6.,  in  the  sections  respectively  set  forth,  (.&, 
transferring  to  the  houses  of  beersellera  the  same 
offences  therein  set  forth ;  but  this  does  not  set 
forth  any  new  offence.  It  is  not  repeatin.;  spirits  to 
call  it  beer.  [Keoob,  J. — What  are  *'  sud>  per- 
sons ?"]  The  persons  licensed  to  sell  to  be  drank 
not  on  the  premises.  As  to  harbouring,  the  word  is 
not  to  get  an  extensive  meaning  the  first  time  it 
appears  in  an  Act  It  may  mean  concealing  the 
piarty  from  the  police,  and  in  that  sense  it  ou^t  to 
be  taken  and  not  against  the  subject.  Unkas  the 
servant  act  within  the  scope  of  his  autbcnity  the 
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master  is  not  liable:  (Smith's  Master  and  Servant.) 
There  is  nothing  here  to  warrant  the  conclusion 
that  the  waiter  had  any  authority  to  harbour  per- 
sons tippling  beer.  l?he  app.  ought  to  suc- 
ceed, 1st,  on  the  construction  of  the  6th  section ; 
2nd,  on  the  construction  of  the  word  "har- 
bonring." 

MoMAHAM,  C.J. — ^We  are  of  opinion  that  this  con- 
Tiction  is  quite  right ;  that  baring  regard  to  the  6th 
and  8th  sections  persons  found  recently  tippling  are 
certainly  within  the  Act  Therefore  there  is  no 
doubt  it  was  in  the  contemplation  of  the  Legislature 
to  render  the  tippling,  or  being  found  recently  tip- 
pling, an  act  for  which  the  party  would  incur  the 
pen^ty.  The  only  question  then  is  if  the  words  of 
the  6th  section  are  sufficient.  Are  there  words 
creating  the  offence  ?  The  words  are,  that  all  the 
proTisions  in  the  former  Act  shall  apply  to  the  sale 
of  beer  by  persons  licensed.  We  think  the  intention 
to  be  found  in  that  section  was  to  extend  to  the 
sellers  of  beer  all  the  penalties,  and  that  every  act 
done  in  relation  and  in  connection  with  the  sale  is 
equally  an  offence.  We  think  that  the  actual  sale 
is  one ;  that  the  harbouring  of  a  person  supposed  to 
be  after  the  sale  is  another ;  that  the  harbouring 
persons  recently  tippling  beer  is  an  act  provided  for 
by  the  6th  section.  The  only  other  question  is  as  to 
the  meaning  of  "harbouring."  It  is  not  the  same 
as  in  the  case  of  a  felon ;  it  is  permitting  persons  to 
remiun  in  the  house  who  are  tippling,  or  who  have 
the  appearance  of  having  been  tippling.  It  would 
be  impossible  to  say  the  master  would  not  be  res- 
ponsible for  the  act  of  the  servant. 

Chbistum,  J. — I  felt  some  doubt  if  there  were 
sufficient  words  in  the  6th  section  to  cany  out  what 
the  8th  section  rendered  perfectly  plain.  I  think 
the  words  are  afforded  by  Uie  concluding  words  of 
the  6th  section,  in  which  the  sale  is  spoken  of. 
"  And  in  respect  of  the  sale  of  beer,"  i.e.,  what  was 
previously  the  law  as  to  the  sale  of  spirits  shall  be 
of  the  sale  of  beer,  including  the  harbouring. 

Conviction  affirmed.     No  costs  ware  given. 


COXTBT  OF  aXTEBirS  BENCH. 

Beporttd  by  Jobs  TBOxraoN  uid  T.  \V.  Sadudsbs,  Eaqn., 
Uarrljten-at-Law. 


June  12  and  13. 

Rco.  0.  Trb  Rbcobdeb  of  Nobthamftok. 

Re  An  Appeal  bewken  the  Boabd  or  Gvabdians 
OF  THE  Kettebiko  Umion  (apps.)  V,  The  Com- 
mittee AMD  DIBBCTOBS    OF    THE    NOBTHAMFTON 

Gkhebai.  Lunatio  AsTLtm  (respe.) 

Pauper  htnatic — Order  for  maintenance — Appeal — 
16  j- 17  Vict,  c,  97,  ss.  96,  108, 128. 

T^ere  it  no  appeal  against  an  order  of  justices  made 
under  16  ^  17  Vict.  c.  97,  s.  96,  upon  the  guardians 
of  the  union  or  parish,  or  overseers  of  the  parish, 
from  which  a  btnatic  has  been  sent  to  an  asyban  for 
the  maintenance,  ffv,,  expenses : 

So  held  per  CocUmm,  CJ,,  MtOar  and  Shee,JJ.  (Black- 
bum,  J,  dissentienie). 

This  was  a  rule  nisi  calling  upon  the  Recorder  of 
Northampton  to  show  cause  why  a  writ  of  certiorari 
should  not  issue,  to  remove  into  this  court  an  order 
of  the  Borough  Sessions  of  Northampton  made  in 
an  appeal  between  the  above-named  parties,  quash- 
ing an  original  order  of  justices  for  the  lodging, 
maintenance,  medicine,  clothing,  and  care  of  one 
William  Voss,  a  pauper  lunatic,  on  the  ground  that 
the  sessions  had  no  jurisdiction. 


It  appeared  from  the  facts  that  in  Jan.  1861  one 
William  Voss,  an  idiot  from  his  birth,  was  brought 
into  the  Northampton  General  liunatic  Hospital 
from  the  parish  of  Middleton,  in  the  Kettering 
Union,  as  a  private  patient,  at  the  instance  and 
charge  of  his  father,  where  he  remined  at  his  charge 
until  Aug.  1862,  when  the  derk  to  the  Kettering 
board  of  guardians,  in  which  union  the  father  wa» 
settled,  wrote  to  the  secretary  of  the  hospital,  telling 
him  that  the  board  of  guardians  had  come  to  an 
opinion  that  the  father  could  no  longer  maintain  hi* 
son  as  a  private  patient,  and  that  the  board  would 
pay  the  maintenance  moneys  from  the  18th  Aug. 
The  lunatic  was  tbereforo  removed  from  the  private 
to  the  pauper  class,  and  his  maintenance  was  diere- 
fore  included  in  the  general  quarterly  bills  of  the 
whole  body  of  the  Kettering  paupers  confined  in  the 
asylum.  On  the  7th  Feb.  1863  the  clerk  to  the 
board  of  guardians  wrote  to  say  that  the  board 
would  not  pay  for  the  pauper  after  the  25th  March 
then  next,  and  as  the  lather  was  unwilling  to  take 
charge  of  him,  he  continued  to  remain  in  the 
asylum  without  being  paid  for  by  anyone.  On 
the  23rd  Sept.  1864  the  magistrates  for  the  town 
of  Northampton,  upon  the  application  of  the  com- 
mittee of  management,  made  an  order  upon 
the  guardians  of  Uie  Kettering  Union  to  pay  the 
sum  of  40/.  12*.  6d,  for  the  lodging,  maintenance, 
medicine,  clothing,  and  care  of  the  said  William 
Voss,  being  at  the  rate  of  12«.  Gd.  per  week  from  the 
2nd  April  1863,  to  the  Ist  July  1864.  Against  this 
order  Uiere  was  an  appeal  to  the  Borough  Quarter 
Sessions  at  Northampton.  The  appeal  was  entered 
on  the  30th  Dec  1864,  and  recognisances  were 
entered  into  by  the  apps.  on  the  2nd  Jan.  following, 
the  sessions  being  holden  on  the  6th  of  the  same 
month.  Upon  the  hearing  ot  the  appeal  it  was 
objected  by  the  resps.,  first,  that  the  apps.  had  no 
right  of  appeal,  as  the  statutes  gave  none ;  secondly, 
that  as  the  recognisances  had  not  been  entered  into 
until  after  the  entry  of  the  appeal,  the  right  of 
appeal,  if  any,  had  been  lost ;  thirdly,  that  the 
recognisances  had  not  been  entered  into  forthwith 
after  notice  of  the  appeal  had  been  given  to  the 
resps. ;  fourthly,  that  as  the  recognisances  were  not 
entered  into  before  a  justice  of  the  peace  for  the 
town  and  borough  of  Northampton,  the  right  of 
appMl  was  lost.  The  Recorder  overruled  aW.  the 
objections,  whereupon  the  counsel  for  the  resps. 
stated  that  they  should  defend  the  appeal  under 
protest,  and  ultimately  the  Recorder  quashed  the 
order  of  justices  with  costs. 

MerewJher  showed  cause.— -This  was  an  order  of 
justices  under  the  16  &  17  Vict  c  97,  s.  96  (the 
Lunatic  Asylums  Act),  against  which  the  guardians 
of  the  union  upon  whom  it  is  made  had  a  right  of 
appeal,  and  if  so  the  order  of  the  sessions  is  valid. 
Sect.  128  gives  a  right  of  appeal  against  any  order 
or  determmation  of  any  justices  under  the  Act, 
other  than  orders  adjudicating  as  to  the  settlement 
of  any  lunatic  pauper  and  providing  for  his  miun- 
tenance.  The  order  appealed  against  was  not  an 
order  adjudicating  as  to  the  settlement  of  the 
pauper,  and  theroforo  is  not  excepted  from  the 
operation  of  sect.  128. 

Poland  and  SiHs  in  support  of  the  rule — ^There 
is  no  appeal  given  by  the  16  &  17  Vict  c.  97, 
against  an  order  of  this  description.  The  object  of 
the  96th  section  was  to  give  the  proprietor  of  the 
Lunatic  Asylum  a  remedy  in  the  first  instance 
against  the  union  or  parish  from  which  the  pauper 
was  sent.  Sect.  96  makes  the  lunatic  pauper 
chargeable  to  the  parish  from  which  he  is  sent  to 
the  asylum,  until  his  settlement  is  adjudicated  to 
be  in  some  other  parish.  An  order  under  sect. 
1 96  in  no  way  affects  the  pauper's  settlement,  and 
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the  parish  from  which  the  pauper  is  sent,  and  which 
has  in  the  first  instance  to  pay  the  proprietor  of  the 
asylum,  may  reimburse  itself  from  the  settlement 
parish  of  the  lunatic  or  from  the  county.  The  ap- 
peal given  by  sect.  128  is  not  extended  to  this  case. 
And  an  order  under  sect.  98  cannot  be  appealed 
against:  (Wiion  v.  Liverpool  {Overseers),  17  Q.  B. 
303.)    The  order  is  a  mere  interim  order. 

Jims  13.  —  CocKBUKir,  C.  J.— I  am  of  oinnion 
that  this  rule  should  be  made  absolute.  The 
clauses  of  the  Act  of  Parliament  upon  which  the 
question  turns  are  certainly  open  to  considerable 
doubt  and  difficulty ;  but,  upon  the  whole,  I  have 
come  to  the  conclusion  that  there  was  no  appeal  in 
this  case  from  the  order  of  the  justices  to  the 
quarter  sessions.  The  order  in  question  was  an 
order  upon  the  guardians  of  the  union  whidi  com- 
prised the  parish  from  which  the  lunatic  had  been 
sent  to  the  asylum  for  his  maintenance.  The  parish 
might  immediately  get  rid  of  its  liability  in  one  of 
two  alternative  ways,  either  by  showing  that  the 
pauper  was  settled  in  some  other  parish,  a  matter 
upon  which  the  justices  had  power  to  adjudicate, 
and  upon  adjudicating  which  they  would  be  hound 
to  make  an  order  for  the  maintenance  of  the  pauper 
lunatic  upon  the  parish  in  which  they  adjudicate 
his  settlement  to  be ;  or,  if  the  parish  appealing 
against  this  order  was  unable  to  ascertain  and  to 
show  in  what  parish  the  lunatic  was  settled,  then 
by  Act  of  Parliament  they  are  authorised,  and  the 
justices  are  bound,  to  make  an  order  upon  (he 
county  for  the  maintenance  of  the  lunatic  out  of 
the  county  funds.  In  either  case,  therefore,  the 
order  is  only  a  provisional  or  interim  order.  I  can 
quite  understand  why  the  Legislature,  in  making 
provision  for  the  case  of  an  appeal  against  an  order 
of  muntenance  founded  on  an  adjudication  of 
settlement,  may  have  thought  that  the  temporary 
and  transient  inconvenience  to  which  the  parish, 
from  which  the  lunatic  is  sent,  may  be  subjected, 
should  not  have  thought  it  necessary  m  consideration 
of  so  small  an  inconvenience  to  give  them  any 
right  of  appeal.  Besides  this,  when  one  comes  to 
look  at  the  sections  of  the  Act  of  Parliament  which 
relate  to  the  power  of  appeal,  it  seems  that  the 
machinery  prescribed  by  the  Act  in  case  of  appeals 
by  parish  officers  in  the  case  of  adjudication  of 
settlement  and  the  machinery  provided  for  appeal  in 
other  cases,  is  soentirely  dissimilar,  that  themachinery 
to  which  it  would  be  necessary,  if  this  appeal  lay, 
to  resort,  namely,  the  machinery  prescribed  by  the 
128th  section,  is  wholly  inapplicable  to  the  case  of 
appeal  by  parish  officers.  Parish  officers  are 
authorised  to  appeal  where  there  has  been  an  adju- 
dication of  settlement  and  an  order  for  maintenance 
founded  on  such  adjudication;  but  then  no  par- 
ticular terms  are  imposed  upon  them.  We  come  to 
the  1 28th  section,  from  whidi  the  terms  "overseers" 
and  "  pariah  officers"  are  omitted,  and  we  are  deal- 
ing with  the  term  "  person,"  and  we  find  an  entirely 
different  machinery  provided  as  to  recognisances, 
and  so  on,  and  as  to  the  time  during  which  the 
appeal  must  be  brought,  and  altogether  the  machi- 
nery is  of  a  different  character.  It  se^ns  to  me, 
looking  to  the  fact  alone,  that  in  the  one  case  where 
the  appeal  is  given,  by  the  108th  section,  the  terms 
used  are,  "  the  guardians  of  any  union,  or  parish,  or 
the  overseers  of  any  parish;"  and  that  in  the 
128th section  it  speaks  of  "persons,"  not  "person" 
only ;  upon  the  whole,  what  the  Legislature  must 
have  intended  to  mean  is  this :  "  If,  upon  an  adjudica- 
tion of  settlement,  the  guardians  of  the  union,  or  the 
overseers  of  the  parish,  are  aggrieved  by  an  order 
of  maintenance  founded  on  the  adjudication,  which 
they  believe  to  be  an  unjust  one,  they  have  a  right 
of  appeaL  In  all  other  case^  "  the  person  aggrieved" 
must  receive  a  di£Feient  signiflcation.    There  are 


many  instances  that  might  be  mentiooed  wbere 
persons  might  be  aggrieved  as  distiogui^ied  from 
parish  officers,  or  the  guardians  of  •  onion,  by  an 
Older  made  by  the  justices  under  the  Act  of  Pariia- 
ment ;  and  I  cannot  help  thinking  tiiat  the  term 
"  person"  is  not  intended  to  be  ap^Ued  to  the  caae  of 
a  parish  officer.  And  it  is  a  significant  fact  ba  this 
case,  tliat  the  county  may  be  in  the  pontiaa  of 
being  aggrieved  by  an  order  ;  as  for  instance,  if  s 
county,  in  order  to  get  rid  <rf  a  Uatnlity  cast  upon 
it  in  the  event  of  «  settlement  not  being  found, 
come  forward  and  snggett,  or  endeavour  to  msun- 
tain  or  prove,  that  a  given  parish  is  the  psiuh 
of  the  pauper  lunatic's  settlement,  they  mignt  be 
aggrieved  by  an  adjudication  of  magistrmtea  re- 
fusing to  affirm  that  fact,  and  to  act  opon  it, 
yet  ^e  county  has  no  appeal ;  and  that  the 
county  has  no  appeal  has  been  decided  ia 
the  case  of  TFi&ob  v.  The  Guardian*  of  Liverpoti, 
But,  independent  of  that  case,  it  would  be  impoa- 
sible  to  say  that  the  county  should  be  included 
under  the  term  "  person."  There  is  no  more  leaaoa 
that  I  can  see  why  the  county  should  not  hare  an 
appeal  in  such  a  case  qmte  as  much  as  a  paridi  like 
the  present,  which,  as  I  have  said,  only  suffers  the 
temporary  inconvenience  of  having  a  proviaioaal 
order  made  upon  it.  I  cannot  think  the  term  "  per- 
son" is  to  include  everybody  and  every  claaa  of 
persons  who  may  be  aggrieved  by  an  order  made 
under  the  present  section.  I  think  we  must  conaider 
that  the  term  "  person,"  used  in  the  I28th  aectioo, 
does  not  include  the  guardians  of  the  union,  or  the 
overseers  of  the  particular  parisli.  Tlie  reason  for 
introducing  the  exceptions  which  are  fcmnd  appears 
to  me  tolerably  manifest.  The  term  "petsoa 
aggrieved  by  any  order"  might  include  rat^iayer 
(J  the  parish^  or  ratepayer  of  the  county,  and  might 
certainly  include  ratepayer  of  a  parish;  and  it 
may  have  been  that  tne  exception  was  introduced 
into  the  section  of  the  Act  of  Parliament  for  the 
purpose  of  excluding  any  person  who,  as  a  rate- 
payer, should  be  aggrieved  in  a  case  wbere  tlte 
Legislature  intended  that  the  l^^eal,  if  prefored 
at  all,  should  be  preferred  by  the  gnaidiana,  or 
proper  officers  of  the  pwish ;  therefore,  it  says :  "  If 
any  ^rson  feel  himself  a^rieved  by  any  order  of 
the  justices  other  than  an  order  nude  under  the 
96th  section ;  in  that  case  the  appeal  is  to  be  rege- 
lated and  limited  by  the  provisiona  of  the  lOStli  sec- 
tion. It  excepts,  therefore,  any  case  that  falls 
within  the  108th  section,  but  it  leaves  the  term 
"  person "  as  applicable  to  any  of  those  mimeroiis 
cases  in  which  persons  may  be  aggrieved  bj  ordsrs 
made  under  this  Act.    I  think,  therefore,  readily 

Idecabb 


admitting  the  matter  is  inv(dved  in 
difficulty  and  obscurity,  that  upon  the  whole  the 
language  of  the  Act  warrants  ns  in  saying  that  no 
appeal  is  given  in  such  a  case  as  the  pceaant.  I 
think,  therefore,  that  the  mle  for  qoaahing  the  order 
should  be  made  absolute. 

Blackbubn,  J. — As  at  present  advised  I  take  a 
different  view  from  what  my  Lord  and  my  leaned 
brothers  do ;  for  it  seems  to  me  the  appeal  in  thu 
case  does  lie^  and  consequently,  that  the  rule  oo^tt 
not  to  be  made  absolute.  But  that  depends  en- 
tirely on  the  construction  of  the  terms  of  die  Act  cf 
Parliament.  I  do  not  mean  to  express  my  opimon 
vety  strongly  or  decidedly,  because  tlie  words  of  the 
Act  are  very  obscure ;  though  I  think  the  natoral 
sense  of  them  is  such  as  to  give  the  i^^eaL  I  do 
not  sec  that  there  is  anything  pointed  oot  to  prennl 
our  construing  the  Act  in  wliat,.I  think,  is  its 
natural  sense.  I  admit  thera  is  a  great  deal  to  he 
said  in  favour  of  the  other  view  of  the  otattcr, 
and,  therefore,  I  do  not  mean  to  express  a  strong 
opinion  of  dissent  from  that  which  my  Lord  and  oqr 
learned  brethren  entertain,  but  merdy  to  point  o^ 
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thAt  I  do  not  take  quite  the  same  view  that  they  do. 
The  128th  aection  girea  an  appeal  to  any  person  who 
thinka  himself  aggriered  by  any  order  other  than  an 
order  adjudicating  a«  to  the  settlement  of  any 
Innatic  pauper  and  proriding  for  his  maintenance. 
Now,  flnt  of  all,  I  most  say  it  seems  to  me,  in  con- 
struing the  Act,  we  must  take  the  words  "  any 
person  "  as  including  ererr  sort  or  kind  of  person 
that  does  net  come  within  the  exception.  I  think,  if 
the  Older  aggrieves  the  guudians  of  the  union,  or  ike 
treasurer  of  the  county,  or  anv  person  is  aggrieved, 
by  any  order  not  coming  within  the  exception,  that 
those  so  aggrieved,  whether  body  corinrate  or  not, 
would  come  within  the  meaning  of  "  any  person ;" 
bat  then  I  think  that,  if  Uie  order  against  whidi 
they  seek  to  appeal  comes  within  the  exoeption,  they 
then  certainly  cannot  appeaL  What  appears  to  me 
to  be  the  difficulty  in  the  case  is,  to  see  what  are  the 
orders  coining  within  the  exceptio»— those  are  orders 
adjudicating  as  to  settlement  of  any  lunatic  pauper 
and  providing  {or  his  maintenance ;  if  they  can  be 
so  construed — and  it  is  not  any  great  straining  of 
the  words  to  read  them  as  an  order  adjudicating  as 
to  the  settlement  of  any  lunatic  pauper  and  also  an 
Mder  providing  for  his  maintenance,  and  if  that  is 
so,  this  case  falls  within  that  exception  and  no 
•ppeaX  lies.  But  it  seems  to  me  that  the  natural 
construction  of  the  words  is,  that  they  mean  an 
order  adjudicating  both  as  to  the  settlement  and  pro- 
viding for  the  maintenance ;  so  that  the  (mly  case 
within  the  exception  would  be  orders  that  do  both 
those  things.  If  that  be  the  exact  meaning  of 
the  words,  then  this  order,  which  only  provides 
for  the  maintenance  and  does  not  touch  the 
settlcanent,  would  not  be  within  the  excep- 
tion, and  consequently  tiie  appeal  would  lia 
We  are  referred  back  to  the  Act,  and  we  find 
that  under  the  94th  section  the  justices  might 
make  an  order  upon  the  next  friend  of  the  lunatic 
to  provide  for  the  maintenance  of  the  lunatic 
That  is  certainly  an  order  providing  for  his  main- 
tenance. At  the  first  glance  I  thought  it  would  be 
a  monstrous  thing  that  a  person  alleged  to  be  the 
next  friend  of  the  lunatic  should  not  have  the 
power  of  appeal ;  but,  when  I  come  to  look  at  the 
section,  I  find  there  is  no  personal  enforcing  of  the 
order  against  him ;  and  therefore  the  only  effect  is, 
if  he  does  not  obey  the  order,  the  next  order  that 
ha*  to  be  made  is  to  sell  the  property.  The  sub- 
sequent section  gives  the  power  to  sell  the  property 
of  the  lunatic,  but  against  that  order  there  is  an 
appeal.  Therefore,  it  is  nothing  to  say  that  the 
order  against  the  next  friend  would  be  in  itself 
binding.  Next  comes  another  section,  the  96th, 
where  the  justices  may  make  an  order  upon  the 
parish  from  which  the  Innatic  pauper  is  8ent,oidering 
them  to  pay  maintenance ;  that  is  the  order  against 
which  in  tiie  present  case  the  guardians  appeal. 
Now,  the  first  thing  that  struck  me  was,  that  in 
the  case  which  is  alleged  to  be  the  case  here,  of 
the  justices  having  adjudicated  that  the  person  had 
been  sent  from  the  parish  when  they  never  sent 
him  at  all,  and  that  he  was  a  pauper  when  he  was 
not  a  pauper  at  all,  or  that  he  was  a  lunatic  when  he 
was  not  a  lunatic  at  all,  it  seems  a  very  hard 
thing  there  should  not  be  an  appeal  from  that ;  but 
when  we  look  again  at  it,  it  does  appear  that  this  is 
a  preliminary  or  interim  order,  and  from  which  the 
parish  can  get  its  relief  by  showing  where  the 
person  was  settled.  Therefore,  there  can  be  no 
great  absurdity  in  the  scheme  of  legislation  if  they 
were  to  say  that  should  be  final  also.  And  then 
comes  the  97th  section,  and  by  that  the  order  of 
adjudication  or  settlement  is  also  to  be  an  order 
for  maintenance ;  so  that  an  order  under  the  97th 
section  falls  completely  within  the  terms  of  the 
exception  in  sect  128,  the  order  adjudicating  the 
settlement  and  providing  for  maintenance.    Then 


from  that  we  go  on  through  several  sections  till 
we  come  to  the  108th,  and  there  it  is  enacted,  if  the 
guardians  of  any  union  or  pariah,  or  overseers  of 
any  parisli,  feel  aggrieved  by  any  such  order  ad jndg- 
ing  die  settlement  of  any  lunatic,  they  may  appMl, 
subject  to  different  terms  and  in  different  ways  to 
the  general  i^peal  afterwards  given  in  the  128th 
section.  Now,  it  certainly  struck  me  upon  the 
whole  as  being  the  true  oonstroctioa  of  the  Act 
that,  when  it  is  said  any  person  may  appeal  against 
any  order,  except  orders  adjudging  the  settlement 
and  providing  for  the  maintenance,  that  referred 
back  to  sect.  108,  where  there  is  an  ajqpeal  given 
against  the  particular  class  of  order*  which  ful- 
filled every  word,  and  which  were  orders  adjudging 
the  settlement  and  providing  for  the  maintenance, 
against  which  they  Mve  provided  one  a{q>eal,  which 
they  have  confined  to  the  officer*  of  the  union  and 
the  overseers  of  the  parish,  who  are  the  natural 
persons  to  iqipeal.  Against  other  orders  they  have 
I»x>vided  no  appeal,  and  these  come  within  the 
general  rule  of  the  128th  section,  the  exoq>tion 
being  confined  to  that  for  which  the  ai^ieai  is 
already  provided :  but  against  that  there  is  this  to 
be  said,  and  which  weighs  a  good  deal  in  my  mind 
in  making  me  doubt  whether  it  is  the  true  construc- 
tion of  the  words  when  they  give  the  ^>peal  in  the 
I08th  section  against  the  order  adjudging  the  settle- 
ment. In  the  128th  section  the  appeal  is  against 
orders  other  than  orders  adjudicating  the  settlement 
and  providing  for  maintenance^  yet  the  Legislature 
have,  in  that  view  of  the  case,  put  in  sect.  128 
superfluous  and  idle  words.  I  know  it  is  no  un- 
common thing  in  Acts  of  Parliament  to  pat  in 
superfluous  and  idle  words,  without  considering 
what  they  mean;  still,  upon  the  general  rule  of 
construction,  when  they  pat  in  additional  wordB,(one 
most  suppose  they  prvm  fade  mean  to  convey  some 
additional  meaning,  and  it  may  be  that  here  the 
additional  meaning  may  be  to  say  that  an  order  as 
to  the  maintenance  of  the  pauper  lunatic,  though 
not  as  to  his  settlement,  shoiUd  not  be  the  subject 
of  appeal.  I  do  not  say  it  is  absurd ;  it  is,  however, 
a  straining  of  the  words,  but  it  is  not  a  great  one. 
I  think  myself,  taking  it  altogether,  that  the  natural 
construction  of  the  Act  is  to  confine  the  excep- 
tion from  the  appeal  in  sect  128  to  the  particular 
class  of  cases  embraced  in  sect.  108,  for  which 
another  appeal  is  given,  and  against  every  other 
orderevery  other  person  who  is  aggrieved  may  appeal. 
The  other  view  may  be  better  than  that  view,  but 
that,  I  think,  is  the  true  constroction  of  the  Legis- 
lature, and  I  by  no  means  mean  to  express  a  stronger 
opinion  than  to  say  I  think  the  appeal  did  lie. 

Mkllor,  J. — I  am  of  opinion  that  the  rule  ought 
to  be  made  absolute.  There  is  no  doubt  very  con- 
siderable difficulty  in  coming  to  a  satisfactory 
conclusion  as  to  the  meaning  of  the  various  pro- 
visions, but  I  cannot  help  thinking  that  tlie  scheme 
of  the  Act  leads  as  to  the  true  solution.  It  seems 
that,  if  the  lunatic  tieing  in  an  asylum  has  property, 
then  his  property  is  to  be  made  liable  by  the  mode 
my  brother  Blackburn  has  suggested,  provided  for 
by  the  94th  section.  If  the  lunatic  have  no  pro- 
perty, he  is  to  be  considered  to  be  chargeable  to  the 
parish  from  which,  at  the  instance  of  some  officer, 
or  officiating  clergyman,  he  is  sent,  that  is,  the 
parish  in  which  he  has  an  establishment  and  settle- 
ment, and  it  is  to  be  ascertained  in  wliat  parish  he 
has  a  settlement.  In  that  case,  primA  facie  the 
parish  from  which  he  is  sent  is  to  be  deemed  the 
place  of  his  settlement  for  the  purpose  of  charge- 
ability.  Then  the  96th  section  provides  that,  in 
that  case,  orders  for  the  expense  of  bringing  him 
to  the  asylum,  and  his  lodging  and  maintenance, 
and  medicine,  clothing,  and  care,  may  either  be 
retrospective  or  prospective,  or  partially  retroapeo- 
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tive  and  partially  prospective.  That  order  Is  to 
be  made  on  the  guardians  or  overseers  of  the  parish, 
if  the  parish  be  not  in  any  union ;  therefore  the 
order  is  to  be  on  the  guardians  or  on  the  overseers 
of  the  parish.  Now,  what  is  the  way  in  which  the 
settlement  is  to  be  ascertmned  by  the  97th  section  ? 
"  Two  justices,  at  the  instigation  of  the  parish  from 
which  the  pauper  has  been  removed,  may  inquire, 
and,  if  they  can  ascertain  the  place  of  settlement, 
they  may  make  an  order  adjudicating  on  the  settle- 
ment, and  ordering  that  the  parish  on  which 
he  is  settled  may  reimburse  the  parish  from  which 
ho  is  sent  all  those  expenses ;  that  if  it  turns  out  on 
the  inquiry  they  cannot  ascertain  that  he  has  any 
place  of  settlement,  then  the  charge  is  to  be  thrown 
on  the  county,  and  the  parish  to  which  he  has  been 
sent  is  to  be  relieved,  and  the  county  is  to  become 
chargeable  with  these  expenses.  Now,  there  are 
provisions  in  respect  of  which  the  county  may  be 
relieved  from  these  expenses  if  they  can  ascertain 
the  settlement,  because  at  the  end  of  Uie  98th 
section,  which  throws  this  charge  upon  the  county, 
it  says:  "That  the  magistrate  may  delay  adjudg- 
ing such  pauper  lunatic  to  be  chargeable  to  any 
county  until  such  further  inquiry  has  been  made. 
Provided  also,  that  every  county  to  which  any 
pauper  lunatic  is  adjudged  to  be  chargeable  as 
aforesaid,  may,  at  any  time  thereafter,  inquire  as 
to  the  parish  in  which  such  lunatic  is  settled,  and 
may  procure  such  lunatic  to  be  adjudged  to  be 
settled  in  any  parish."  Then  there  is  a  provision 
for  the  reimbursement  of  the  county,  for  the  moneys 
paid  on  account  of  the  lunatic  so  adjudged  to 
belong  to  the  parish  by  the  99th  section.  And  by 
the  100th  section  it  is  provided :  "That  it  shall  be 
lawful  for  anv  justice  hereinbefore  authorised,  to 
make  any  such  order  as  aforesaid  upon  the  guar- 
dians of  any  union  or  parish,  or  upon  the  overseers 
of  any  parish,  to  make  such  order  upon  such 
guardians  or  overseers,  although  such  union  or 
parish  be  not  within  the  jurisdiction  of  such 
justices."  Now,  whenever  the  determination  of  the 
justices  finally  settles  the  question  of  the  settle- 
ment of  the  pauper,  so  as  to  make  the  charge 
perpetual,  there  the  appeal  is  given,  and  it  is  given 
in  the  very  words  to  the  guardians  of  or  to  the 
overseers  of  the  parish.  Now  by  referring  to  the 
108th  section,  the  words  are  :  "If  the  gna^ians  of 
any  union  or  parish,  or  the  overseers  of  any  parish,  feel 
aggrieved  by  any  such  order  as  aforesaid."  Therefore 
they  are  the  persons  on  whom  the  justices  make  the 
order  for  the  expenses  of  the  removal  of  the  lunatic  to 
the  asylum,  and  his  provisional  maintenance.  They 
are  the  persons  who  are  authorised  to  appeal  under 
the  108th  section  against  any  order  adjudging  the 
settlement  of  any  lunatic ;  and  I  ought  to  say,  upon 
that  108th  section,  that  the  only  machinery  with 
reference  to  costs,  or  anything  else,  is,  they  are  to 
be  at  liberty  to  appeal  without  any  condition  as  to 
recognisance,  without  anything  being  said  as  to 
costs,  certainly  nothing  as  to  recognisance,  nor  are 
they  tied  up  as  the  128th  section  ties  up  the  parties 
to  iMiom  the  appeal  is  there  given.  Therefore,  I 
come  to  the  conclusion  that  the  special  machinery 
which  provides  for  the  guardians  and  overseers  of 
the  poor,  is  the  appeal  which  the  Legislature  in- 
tended to  give  to  them ;  for,  by  the  128th  section, 
the  words,  instead  of  being  "  any  guardian  of  any 
union,  or  overseer  of  any  union,  or  overseers  of  the 
parish,"  are,  "any  person  who  thinks  himself 
aggrieved  by  any  order  or  determination  of  any 
justices  under  this  Act,  other  than  orders  adjudi- 
cating as  to'  the  settlement  of  any  lunatic  pauper 
and  providing  for  his  maintenance,  may  withm  four 
months,  and  on  giving  recognisance,  appeal."  And 
then  there  is  the  provision  which  I  do  not  rely  on, 
as  confining  it  to  those  things  that  the  justices  may 
have  power  to  mitigate  penalties  and  reduce  the 


sum  which,  by  way  of  penalty,  may  be  otdeced  to 
be  paid  by  any  person  who  may  appeal  aguiut  tiie 
order.  But  it  does  occur  to  me,  when  an  appeal 
is  given  in  the  manner  provided  by  the  lOStli 
section,  and  in  the  words  of  the  108th  aectloa 
without  providing  for  reoogniaances,  or  the  limbility 
to  those  provisions,  assuming  the  overseen  and  the 
guardians  of  the  union  are  capable  of  paying  without 
any  recognisance  as  to  costs,  it  does  seem  nngnlar 
they  should  be  considered  as  inclnded  under  the 
words  "any  person,"  or  under  the  provisioiu  pro- 
vided by  that  section.  Therefore,  althoof^  I  hare 
some  difficulty,  which  I  am  bound  to  admit  on  this 
construction,  still,  it  i^>pears  to  me  that  these  or6er» 
which  are  made  on  the  guardians  or  overseer*  of 
the  parish,  which  are  only  interim  in  their  inten- 
tion, may  be  got  rid  of  the  moment  it  appears  there 
is  a  settlement  that  can  be  ascertained.  It  vaa 
unnecessary,  as  ik  seems  to  me,  to  give  an  appeal, 
and  I  do  not  see  any  iminopriety  in  allowing  tbe 
decision  of  the  justices  in  that  case  to  be  to  that 
extent  final  so  far  as  regards  the  amount  of 
exx>ensee  that  the  settlement  parish  will  hare  to  par 
so  soon  as  tiie  settlement  is  ascertained.  I  dunk 
also,  I  might  rest  in  some  degree  on  the  wards  mr 
brother  Blackbom  has  referred  to  in  the  ISSth 
section ;  but  I  hare  a  little  donbt  on  that,  because 
there  are  other  orders  providing  for  the  main- 
tenance of  the  pauper  than  the  orders  which  are 
part  of  the  adjudication  of  settlement  Therefore^ 
I  do  not  feel  I  can  rely  quite  so  positirely  npoa  it, 
though  I  do  not  think  there  is  a  great  strain  vpoo 
the  words  by  reading  "  and  "  as  "  or."  If  we  feond 
prorisions  for  the  maintenance  of  tbe  panp»  bjr  the 
pariah,  I  think  that  wonld  make  the  matter  dear. 
However,  as  I  cannot  rely  on  that  reading,  I  rather 
prefer  to  put  it  on  the  other  ground,  whidi  is  the 
ground  relied  npon  by  the  Lord  Chief  Jostice,  and 
with  whose  observations  npon  it  I  entirely  agree. 

Shbb,  J. — ^I  entirely  agree  witii  what  haa  fallen 
from  my  hotd  Chief  Justice  and  my  Inother 
Mellor,  and  therefore  I  will  not  attempt  to  repeat 
what  has  been  much  better  stated  by  them  than 
I  can  hope  to  do  ;  but  I  will  briefly  add  to  what 
they  hare  said,  that  it  appears  to  me  that  the 
order  that  is  provided  under  the  96th  section  is 
final,  in  the  sense  of  being  without  appeal,  becaose 
it  is  in  its  nature  prorisionaL  It  is  to  be  only  pro- 
visional and  temporary.  And  secondly,  because  in 
thevery  next  section  the  modeof  carrectingitdmnld 
it  be  made  under  a  mistake,  is  expressly  provided. 
The  object  of  the  section  is,  as  i^pesrs  to  me,  to 
provide  certainly  and  atonoe  for  the  maintenance  of 
a  person  who  cannot  possibly  maintain  himadf ,  and 
to  throw  the  charge  of  his  miuntena&ce  immediatdy 
upon  the  parish  from  which  he  has  been  brought  to 
the  asylum,  or  upon  the  parish,  the  officer  or  oA- 
ciating  clergyman  of  which  has  caused  him  to  be 
sent  to  the  asylum ;  clearly  indicating  an  intentJon 
not  to  decide  at  once  who,  or  what  paririi,  or  what 
union,  shall  be  liable  to  support  the  lunatic,  bat  to 
provide  certainly  and  at  once  for  his  snpport. 
leaving  to  those  who  mar  dispute  the  prc^iriety  at 
their  being  charged  with  his  support  a  ready  remedy 
under  the  97th  section,  by  calling  npon  two  jostioe* 
to  inquire  into  the  last  legal  settlement  of  such 
lunatic  pauper,  and  to  adjudicate  upon  his  settle- 
ment, and  in  the  order  adjudicating  the  settlement 
to  order  that  he  shall  be  provided  for  by  the  parish 
in  which  they  adjudicated  him  to  be  settM. 
From  that  adjudication,  there  is  a  dear  appeal 
given  by  the  108th  section,  "that  the  goaidiaas 
of  any  union  or  parish,  or  the  oro-seen  of 
any  parish  being  aggriered  by  any  such  order 
as  aforesaid  adjudging  the  settlement  of  any 
lunatic,  they  or  he  may  appeal  against  the  same  to 
the  next  general  quarter  sessions."    No#,  the  oely 
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difficulty  that  arises  upon  this  construction  is  on  the 
words  of  the  1 28th  section,  which  are,  "  That  any  per- 
son who  thinks  himself  aggrieved  by  any  order  or 
determination  of  any  justice  under  this  Act  other 
than  orders  adjudicating  as  to  Resettlement  of  any 
lunatic  pauper,  and  providing  for  his  maintenance, 
may,  within  four  calendar  months  after  such  order 
or  determination  made  or  given,  appeal  to  the 
general  or  quarter  sessions."  In  my  opinion  these 
orders  adjudicating  as  to  the  settlement  of  any 
lunatic  pauper  and  providing  for  his  maintenance, 
ate  only  a  little  more  detailed  description  of  the 
order  mentioned  in  the  108th  section  ordering  and 
adjudicating  the  settlement  of  any  lunatic  pauper, 
because  on  referring  to  the  97th  section,  it  appears 
that  the  cider  adjudging  the  settlement  of  any 
lunatic  pauper  shall  also  be  an  order  for  the 
maintenance  of  sudi  Inoatia  Therefore  it  seems 
to  me  that  these  words,  "order*  other  than 
orders  adjudicating  as  to  the  settlement  of  any 
lunatic  pauper,  and  providing  for  his  main- 
tenance," mean  the  same  description  of  orders  as  are 
mentioned  in  the  108th  section.  Then,  as  to  the 
word  "person."  It  appears  to  me,  for  the  reasons 
that  have  already  been  given,  that  the  word  "  per- 
son "  cannot  be  taken  to  mean  the  "  guardims  of 
any  anion  or  the  overseers  of  the  poor,  or  the 
Inhabitants  of  the  county,"  and  the  meaning  of 
them  must  be  ascertained  by  reference  to  other 
ae'^otts  of  the  statute,  amongst  them  the  94tb^ 
by  which  justices  are  empowered,  if  it  appears 
to  them  that  the  lunatic  has  any  estate  applicaUe 
to  his  maintenance,  to  order  the  relieving  officer  or 
the  overseer  of  the  poor  to  seize  so  much  of  his 
money  or  property,  and  sell  it,  for  the  purpose  of 
maintaining  the  lunatic,  as  may  be  necessary.  And 
further,  that  if  the  lunatic  pauper  has  any  property 
in  the  hands  of  any  .trustees  for  him,  who  have  the 
possession  and  custody  or  charge  of  any  property 
of  the  lunatic,  or,  if  he  has  any  property  in  the 
'  hands  of  the  Governor  and  Company  of  the  ^ank  of 
England,  or  any  other  body  or  person  having  in 
thc&  or  his  hands  any  stock,  interest,  dividends,  and 
•o  forth,  they  are  empowered  to  make  an  order 
upon  such  person  to  pay  what  may  be  the  charges 
necessary  for  the  maintenance  of  the  Innatic.  /aid 
even  after  such  order  made,  and  after  they  have 
satisfied  themselves  that  he  has  no  means  applicable 
to  his  maintenance  beyond  what  may  be  necessary 
to  maintain  his  family,  the  justices  are  empowered, 
until  such  charges  as  aforesaid  shall  be  paid,  in 
pnnoance  of  such  application  or  order  as  aforesaid, 
to  make  an  order  en  the  guardians  of  the  union  or 
parish,  or  the  overseers  of  the  parish  from  which 
such  Ituatic  shall  be  sent  for  confinement,  for  pay- 
ment of  the  charges  of  his  removal,  lodging,  main- 
tenance, clothing,  medicine,  and  care  of  such 
Innatic."  It  appears  to  me,  that  this  section  clearly 
shows  that  there  are  persons  to  whom  the  word 
"person"  in  the  I28ui  section  can  properly  be 
applicable,  without  including  in  that  wonl  either 
guardians  of  unions,  or  the  inhabitants  of  counties, 
and  that  the  whole  scheme  of  these  clauses  is,  to 
provide  absolutely  and  certainly,  and  yet  provi- 
sionally and  only  temporarily,  for  the  support  of 
the  lunatic,  pointing  out  and  giving  afterwards  in 
the  section  that  immediately  follows  a  speedy 
remedy  by  application  to  two  justices  to  adjudicate 
upon  his  settlement,  if  it  be  tiionght  by  the  parish 
to  whom  the  order  to  support  ha»  been  made  tem- 
porarily, that  a  mistake  hu  been  made  as  to  their 
Uability  to  support  him. 
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Wednesdajf,  Nov.  8,  ISU5. 

Thb  Local  Board  of  Health  of  Chatham  extra 
(apps.)  V.  Thx  Rocrxsteb  Favkmbnt  add  Road 
CoioiisnoiiEBa  (resps.) 

Tun^Uci  toBt — Security  o/— Sinking  fund — Contribu- 
tion by  pariah  to  make  good  dejicitncy  of  repairs  of 
tumpike-road—i  ^-  5  Vict.  c.  67—12  *  13  F»rt. 
c  87,  s.  3—13  ^  14  Vtcl.c.  79,  ».  4. 

Bf  a  heal  Act  (9  Geo.  8,  relating  to  the  town  of 
Rochester)  eertatn  commissioners  were  appointed  who 
were  engiowered  to  Ught,  watch,  {fc,  tne  streets,  and 
to  optn  and  keep  in  r^xdr  a  certain  road,  cmd  they 
were  to  make  an  amaml  assessment  upon  tlie 
parishioners,  and  to  erect  two  turapikt-gate»  at  the 
termini  of  the  said  road.  They  were  aln  empowered 
to  raise  money  upon  the  credit  of  the  rales  and  tolls, 
and  to  assign  the  same  to  any  persons  who  should 
adoaace  the  sum.  The  commissioners  from  time  to 
time  borrowed  money  under  these  provisions  at  5  per 
cent.,  and  in  the  year  1863  the  amount  so  borrowed 
and  secured  amounted  to  9S00L  The  commissioners 
then  believing  that  they  couU  get  the  amount  at  a  lower 
rate  of  interest,  adveitised  for  the  purpose,  and  suc- 
ceeded in  getting  the  whole  amount  at  4  per  cent.,  and 
the  old  assignments  were  given  up  and  cancelled,  and 
new  assignments  were  granted  in  the  year  Ii<65.  By 
the  Uf  It  Vict,  c  87,  ».  8  (passed  m  1849),  it  is 
enacted  that  in  even/ case  in  whidt  commissioners  of  any 
tumpikc'road  shall  thereafter  borrow,  charge,  or  secure 
any  sums  of  money  on  the  credit  of  tlie  tolls  arising 
on  such  road,  they  shall  out  of  the  tolls  of  such  road, 
and  in  priority  of  all  other  payments  thereout,  except 
the  interest  on  any  such  moneys  as  aforesaid,  set  apart 
a  sum  of  6  per  cent,  pa  annum  on  the  amount  of  the 
money  so  borrowed,  in  reduction  of  the  money  bor- 
rowed. But  by  the  ^S  ^  H  Vict.  c.  79,  s.  4,  after 
reciting  the  above  provision  of  the  12  ^  13  Vict, 
c  87,  *.  8,  it  is  e.iacted  that  where  the  commissioners 
of  any  turnpike-road  had  before  the  passing  of  the 
12  ff  18  Viet.  c.  87,  borrowed  any  sums  of  money  on 
t/te  credit  of  such  tolls,  and  any  such  money  should 
remain  mmaid  and  unsatisfied  at  the  time  of  the 
passing  of  that  Act  (13  ^  14  Viet.  c.  79),  such  com- 
missioners are,  out  of  the  tolls,  afterpayment  thereout 
of  the  interest  of  any  money  owing  on  the  security  of 
suA  tolls,  ^.,  "and  the  necessary  expenses  of  the 
rtpairs  of  mdi  road,"  ffc,  set  apart  the  like  sum  of 
5  per  cent,  as  a  sinldng  fund.  The  commissioners 
had  annually,  in  addition  to  the  amount  due  to  the 
several  creditors,  set  aside  the  sum  of  Bper  cent,  as  a 
sinking  fund,  and  in  the  current  year  the  sum  ofiOOl. 
was  so  set  aside  for  the  latter  purpose.  It  was 
found,  however,  that  the  amount  remaining  in  timr 
hands  was  not  sufficient  for  the  proper  repair  of  the 
road,  though  it  was  admitted  that  if  such  sum  of  40U/. 
had  rmt  been  so  set  aside  the  amount  would  have  been 
sufficient.  Their  treasurer,  therefore,  exhibited  an  in- 
formation, under  the  i  &•  5  Vict.  e.  67,  beforejuslices, 
alleging  that  the  funds  of  the  turnpike  trust  were 
insufficient  forthe  repair  of  the  road,  and  praying  for 
an  order  for  contrilmtion  from  the  parish  towards  the 
repairs.  At  the  hearing  the  justices  made  such  order 
for  contribution  to  the  extent  of  KM. : 

Held,  that  the  order  was  bad,  for  that  the  transfer  of 
the  debts  in  the  year  1855  was  not  a  borrowing  within 
the  meaning  of  the  12  i-  18  Vict.  c.  87,  s.  3,  and  $» 
the  commissioners  had  tu>  authority  to  set  aside  the  5 
per  cent,  for  a  sinking  fund,  in  priority  of  the  sum 
required  for  repairs  of  the  road: 

Held,  also  (jptr  Cockburn,  C.J.,  MeUor  and  Shee,  J  J., 
Bhdcbum,  J.  ebtbitanle),  that,  as  the  rales  as  well  as 
the  tolls  were  a  security  under  the  heal  Act,  neither 
the  12  i-  13  Vict,  c  37,  nor  the  13  ir  1*  '''■«'•  c.  70 
(each  of  which  meaks  of  the  security  of  the  tolls 
onfy),  tgipHts  to  the  case. 
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This  was  a  case  stated  under  the  20  &  21  Vict 
c.  43,  npon  the  following  facts : 

At  a  special  sessions  for  the  highways,  holden  at 
the  precinct  of  Rochester  Cathedral,  in  and  for  the 
north  or  Bochester  division  of  the  ladi  of  Aylesford, 
in  the  county  of  Kent,  on  the  lOth  and  24th  Feb. 
18Co,  the  commissioners  of  the  turnpike  trust, 
under  an  Act  of  the  9  Geo.  3,  intituled  "  An  Act 
for  paring,  cleansing,  &c.,  the  high  streets  and 
lanes  in  the  parish  of  St.  Nicholas,  within  the  city 
of  Rochester  and  parish  of  Strood,  in  the  county 
of  Kent,  and  for  making  a  road  through  Star-lane, 
across  certain  fields  adjoining  thereto,  to  Chatham- 
hill,  in  the  said  county"  (hereinafter  called  the 
resps.),  by  John  S.  Bullard,  their  treasurer,  ex- 
hibited an  information  pursuant  to  the  statute 
4  &  6  Vict.  c.  59,  which  has  since  been  periodically 
re-enacted,  and  was  last  renewed  in  the  23  &  24  Vict. 
c.  67,  before  us,  alleging  that  the  funds  of  the  said 
turnpike  trust  are  insufficient  for  the  repair  of  the 
said  turnpike-road  lying  within  the  district  called 
Chatham  extra,  and  praying  us  to  make  an  order 
that  such  portion  of  the  highway  rates  of  the  said 
parish  of  Chatham,  or  other  the  rates  or  assess- 
ments levied  and  applicable  to  the  repair  of  the 
highways  within  the  said  parish  and  district  as  we 
should  judge  necessary,  should  bo  paid  by  the  said 
local  board  of  health,  being  the  surveyors  of  the 
highways  of  the  said  parish  and  district,  to  the  said 
commissioners  or  their  treasurer,  towards  the  repairs 
of  such  part  of  the  said  road  as  is  within  the  said 
parish  or  district.  Upon  the  hearing  of  the  said 
information,  and  after  due  examination  of  the  state 
of  the  revenues  and  debts- of  the  said  turnpike 
trust,  and  inquiry  into  the  state  and  condition  of 
tlie  repairs  of  the  roads  witliin  the  same,  and  the 
length  of  the  road  within  such  parish  and  district, 
an  order  was  made  by  us,  the  said  justices,  that  the 
sum  of  100^,  part  of  the  rate  or  assessment  levied 
or  to  be  levied  for  the  repair  of  the  highways  in  and 
for  the  sud  district  of  Chatham  extra,  in  the  said 
parish  of  Chatham,  should  on  the  1st  Aug.  1865,  by 
the  said  local  board  of  health  of  the  said  district 
(hereinafter  called  the  apps.),  be  paid  to  the  said 
resps.,  commissioners  of  the  said  trust,  or  their 
treasurer,  to  be  wholly  laid  out  in  the  actual  repair 
of  such  part  of  the  said  turnpike-road  as  lies  within 
the  said  parish  of  Chatham  and  district  of  Chatham 
extra. 

The  apps.,  being  dissatisfied  with  oar  determi- 
nation, &c.,  required  a  case  to  be  stated,  as  follows : 
Upon  the  hearing  of  the  information  it  was 
proved,  on  the  part  of  the  resps.,  and  admitted  and 
found  as  facts,  that  the  commissioners  appointed 
under  the  said  Act  of  the  9  Geo.  8,  were  empowered 
from  time  to  time  to  cause  the  streets  and  lanes  in 
the  parishes  of  St.  Nicholas,  Rochester,  and  Strood 
to  be  paved,  cleansed,  lighted  and  watched  as  they 
should  think  fit.  Also  to  open,  make,  and  keep  in 
repair  a  road  through  and  from  Star-lane,  in  the 
city  of  Rochester,  across  the  fields  and  grounds 
leading  to  Chatham-hill,  to  a  road  then  existing  on 
Chatham-hill  aforesaid,  being  the  old  road  from 
London  through  Rochester  and  Chatham  to  Dover, 
^he  same  local  Act  empowered  the  commissioners  to 
make  every  year  one  rate  or  assessment  of  and  upon 
all  and  every  person  and  persons  who  inhabit,  hold, 
or  occupy  any  houses  or  tenements  whatsoever 
within  the  said  parishes  of  St  Nicholas  and  Strood 
respectively,  so  as  such  rate  or  assessment  in  re- 
spect of  the  tenements  within  the  said  parish  of  St. 
Nicholas  shall  not  exceed  Is.  in  the  pound  according 
to  the  rate  made  for  the  relief  of  the  poor  of  the 
same  parish,  nor  more  than  9d.  in  the  pound  on 
houses  and  tiuildings  in  the  same  parish  of  Strood, 
and  to  erect  one  turnpike-gate  at  the  end  of  the 
new  road  next  Chatham-hiU,  and  another  gate  at 
or  near  the  Angel  Inn  in  Strood,  and  to  take  at 


such  gates  the  tolls  specified  by  the  said  Act.  The 
commissioners  are  also  empowered  at  any  meeting 
to  borrow  and  take  up  at  interest  any  sum  or  sums 
of  money  npon  the  credit  of  the  rates,  assessmoita, 
and  tolls,  and  to  assign  over  the  same,  or  any  psot 
thereof,  to  any  person  or  persons  that  shall  advance 
or  lend  their  moneys  thereon,  as  a  security  for  &e 
several  sums  borrowed,  and  the  interest  &c.  That 
the  said  new  road  was  made  pad  maintained  to  the 
present  time  by  the  said  commissioners,  and  the 
turnpike-gates  set  up  and  maintained  as  directed, 
and  tolls  continued  to  be  taken,  and  rates  vem 
annually  made  and  collected  in  the  parishes  of  St 
Nicholas  and  Strood,  at  the  maximum  rate  of  1*.  in 
the  former  and  9d,  in  the  latt«r  pirish,  and  the- 
streets  and  lanes  of  the  two  parishes  are  kept, 
paved,  &c.,  pursuant  to  the  local  Act.  The  whole 
of  such  income  is  treated  as  a  common  fund,  and 
has  been  applied  to  all  the  payments  to  vhich  the 
trust  is  liable.  That  the  commissioners  from  time 
to  time  borrowed  money  for  the  purposes  of 
the  Act,  amounting  to  upwards  of  lO.OOOiL,  wbidi 
has  been  reduced  by  occasional  payments  of  prin- 
cipal to  iu  present  amount  of  SOOOJ!.  That  the 
great  bulk  of  this  loan  was  borrowed  in  1769  and 
1770  (except  200/.  borrowed  in  1823),  at  5  per  cent 
interest,  and  sums  were  paid  off  from  time  to  time, 
80  that  in  1853  the  principal  secured  by  the  assign- 
ment of  tolls,  &c.,  was  9800JI,  and  the  commiswonas 
believing  that  the  money  could  be  had  at  a  lower 
rate,  accordingly  advertised  for  a  loan  of  that 
amount  at  4  per  cent  interest,  to  be  secured  on  the 
tolls  and  rates  of  the  trust  Among  the  bold^s  at 
the  original  assignments  of  1770,  creditors  to  the 
amount  of  2000l  offered  to  continue  such  at  the 
reduced  rate  of  interest  and  new  capitalists  came 
forward  whose  tenders  were  accepted  for  750<V. 
more,  making  together  9700/. ;  the  remaining  lOOL 
was  paid  off  absolutely  from  funds  in  hand.  All 
the  original  assignments  were  in  April  185S 
delivered  up  and  cancelled,  as  well  those  of  creditors 
who  lowered  the  rate  of  their  interest  and  con- 
tinued otherwise  creditors  as  before  as  those  at  the 
creditors  who  received  their  principal  money  aad 
relinquished  all  claim,  and  new  assignments  to  the 
amount  of  9700/.  were  executed  to  all  the  creditors, 
whether  new  or  continuing.  Since  1S53  assign- 
ments to  the  amount  of  1700/.  have  been  paid  oS 
without  any  preference,  reducing  the  total  secured 
debt  to  the  ^^esent  sum  of  8O0O/L  at  interest  of 
4  per  cent.  That  upon  the  passing  of  the  Muni- 
cipal Reform  Act,  5  &  6  Will.  4,  c.  76,  the  assess- 
ments made  pursuant  to  the  local  Act  in  St  Nich<das 
and  Strood  were,  under  the  81st  section  of  the 
Municipal  Reform  Act,  reduced  in  proportion  to 
the  amount  ascertained  to  have  been  the  previoos 
annual  expenseof  watching,  and  were  therefore,  far 
a  time,  assessed  at  only  a  portion  of  the  respectiw 
rates  of  1«.  in  the  pound  in  St  Nicholas,  and  9d.  is 
the  pound  for  Strood,  but  shortly  afterwards,  oa 
reference  to  the  85th  section  of  the  same  Act  ^ 
rates  of  assessment  were,  on  account  of  the  detit, 
again  raised  to  the  original  maximum,  and  have  so 
continued.  There  are  in  the  two  parishes  of  St 
Nicholas  and  Strood  portions  of  highways  not 
under  the  care  of  the  comnussionen,  or  included  ia 
this  turnpike  trust,  and  highway  rates  are  made  hf 
the  ordinary  surveyor  of  highways  within  eadbcf 
those  parishes  for  tiie  maintenance  of  such  ontlyifR 
portions.  That  the  total  length  of  road  ondef  the 
charge  of  the  commissioners,  bom  near  the  Ai^ 
Inn,  is  4650  yards,  of  which  length  2050  yard* 
are  in  the  streets  of  Strood  and  St  Nicholas,  and  the 
remaining  2600  yards  consist  of  the  new  road, 
namely,  1000  yards  in  the  parish  of  St  Marfaiet 
Rochester,  and  the  remaining  1600  yards  in  the 
parish  of  Chatham,  and  entirely  within  the  diirtiiet 
of  Chatham  extra,  and  the  road  in  Chatham  extis 

Digitized  by  VJH^^^^^V  It 


MAGISTBATES'  CASES. 


379 


Q.  B.]    Chatham  Locai.  Boabd  of  Uhaltb  v.  Rochsstbr  Patemekt,  &c.  Comvissiombbs.    [Q.  B. 


is  the  ODly  part  of  the  4660  vards  within  our  juris- 
diction, St.  Margaret  and  the  other  two  parishes 
beiqg  in  that  of  the  city  of  Bochester.  The  new 
xoad  has  for  several  years  been  falling  into  inferior 
condition  in  consequence  of  the  lowness  of  the  funds 
of  the  tnut  arising  from  the  falling  off  of  the  tolls 
caused  by  diversion  of  trafilc  and  the  discon- 
tinnance  of  stage  coach  and  post  travelling,  and  it 
is  estimated  by  the  surveyor  of  the  resps.  to  require 
about  120^  in  the  current  year  to  keep  in  a  proper 
atate  of  repair  that  portion  which  lies  within  the 
district  of  Chatham  extra.  That  the  estimated 
«eTenue  and  expenditure  for  the  year  1865,  founded 
principally  on  die  actual  receipts  and  payments  of 
1864,  areas  follows.  [Here  followed  a  statement  of 
-figures  showing  a  deficit  of  Z7QL  12s.,  two  of  the 
items  (A  expenditure  being  3202.  interest  on  the 
inesent  debt  of  SOOOil,  and  400/.  for  sinking  fund  of 
6  per  cent  on  principal  of  8000i]  It  was  con- 
tended by  the  apps.,  that  the  respondent  commis- 
«ionerfl  cannot  lawfully  set  aside  5  per  cent,  per 
4umnm  on  the  8000/.  principal  remaining  unpaid  on 
the  assignments  until  after- payment  out  of  the 
vevennes  of  the  trust  of  not  only  the  interest  on  that 
principal,  and  other  liabilities  and  annual  expenses 
«f  the  trust,  but  also  the  necessary  expenses  of  the 
repairs  of  such  road,  inasmudt  as  the  debt,  if  any, 
4>eing  an  old  debt  created  before  the  passing  of  the 
12  &  13  Vict.  c.  87  ^Ist  Aug.  1849),  the  powers  of 
that  Act  are  not  available,  and  the  commissioners 
are  left  to  apply  those  of  the  13  &  14  Vict  c.  79. 
They  would  then  find  sufficient  funds  from  their 
tolls  and  rates  to  pay  the  interest  and  all  other 
liabilities,  and  also  to  repair  the  roads,  their  sole 
deficit  being  then  in  the  sinking  fund,  for  which 
<belng  postponed  to  all  other  payments)  there  would 
remain  to  be  set  apart  only  about  25/.  instead  of 
400/.,  and  that  such  a  deficiency  in  means  for  raising  a 
sinking  fund  cannot  be  made  good  by  contributions' 
from  highway  rates ;  and  further  the  apps.  say,  that 
unless  tibe  debt  of  8000/L  is  an  old  debt  created  long 
i>efore  1849,  the  existing  assignments  are  void  as 
Iwing  for  money  raised  for  other  purposes  than 
those  of  the  local  Act  of  1769,  so  that  in  either  case 
the  5  per  cent,  on  capital  cannot  be  set  apart  for 
■inking  fund  imtil  after  inroviding  for  repair  of  road 
out  of  the  income  of  rates  and  tolls.  The  apps. 
further  contend  that,  supposing  the  new  assignments 
to  be  good,  and  it  be  held  that  the  money  raised 
comes  within  the  operation  of  the  12  &  13  Vict. 
c.  87,  yet  after  deducting  the  interest  (320/.)  and  the 
6  per  cent  for  sinking  fund  (400/.),  from  the  tolls 
and  rates  revenues  (1492/.),  there  would  still  remain 
772/L  7*.  id.,  which,  with  the  estimated  increase  o 
mtes,  -will  give  about  785/.  ;  while  the  labour  and 
materials  for  repair  of  the  road  and  pavements 
throughout,  and  the  salaries  and  incidental  ex- 
penses, would  amount  to  about  895/.,  thereby 
■educing  the  deficit  to  about  1 10/.,  to  be  made  gpod 
by  such  parishes  as  are  liable  to  the  same.  [The 
case  proceeded  to  state  other  facts,  which  nave 
become  immaterial,  and  then  continued :]  The 
resps.  contended  that  they,  the  commissioners  of 
this  turnpike  trust,  are  authorised,  under  the  Acts 
12  &  13  Vict  c.  87,  and  13  &  14  Vict  c.  79,  to  set 
ai>art  5  per  cent,  of  the  principal  of  their  secured 
debt,  after  payment  of  interest  only,  and  that  there- 
to if  the  income  of  the  trust  should  be  insuffi- 
cien  t  to  defray  the  cost  of  repairs  of  the  road,  the 
deflc.ency  is  to  be  provided  for  by  contributions 
from  the  moneys  applicable  to  the  repairs  of  the 
highways  of  parishes  through  which  the  turnpike- 
road  posses.  They  allege  that  the  present  debt  is, 
both  in  form  and  substance,  a  new  debt  created 
since  the  1st  Aug.  1849,  after  the  old  assignments  to 
the  amount  of  7600/.  had  been  actually  paid  off 
in  cash,  and  the  remaining  twenty-two  securities 
^2200/.)|iatisfied  by  being  exchanged  for  new  assign- 


ments (made  the  same  as  to  the  new  lenders)  in 
April  1853 ;  that  the  new  loan  was  for  the  purposes 
of  the  Act,  and  highly  beneficial  to  the  trust  in 
reducing  the  amount  annually  required  for  interest 
[The  case  then  proceeded  to  state  other  matters, 
now  immaterial,  and  then  continued  :p  Being  of 
opinion  that  the  resps.  will,  under  the  circumstances 
above  stated,  be  unable  during  the  current  year 
1865  to  keep  and  maintain  the  rood  within  their 
said  trust  in  a  good  state  of  repair  by  means  of  the 
revenues  of  their  said  trust,  and  that,  after  paying 
interest  and  setting  apart  5  per  cent.,  part  of  the 
principal  8000/.,  as  a  sinking  fund  under  the  Act  of 
the  12  &  13  Vict  c.  87,  as  aforesaid,  they  are 
entitled,  under  the  provisions  of  the  said  Act  of  the 
4  &  5  Vict.  c.  59,  to  call  upon  jiarishes  and  districts 
within  the  trust  to  contribute  and  make  up  the 
deficiency ;  and  having  considered  the  circnmstances 
of  the  parishes  of  Strood  and  St  Nicholas,  Roches- 
ter, and  the  parish  of  St  Margaret,  llochestcr,  all 
which  are  out  of  the  jurisdiction  of  our  special 
session,  we  accordingly  made  such  order  as  aforesaid. 

The  questions  for  the  opinion  of  the  court  are, 
whether  our  judgment  was  in  point  of  law  correct, 
and  whether  the  estimated  deficiency  of  the  reaps.' 
revenues,  As  shown  in  this  case,  arise  lawfully  under 
the  provisions  of  the  12  &  13  Vict  c.  87,  so  as  to 
authorise  an  order  for  contribution  from  parochial 
or  district  highway  funds  towards  the  maintenance 
and  keeping  in  repair  of  the  road  within  this  turn- 
pike trust?  or  whether  the  resps.  are  bound  to 
provide  for  the  maintenance  and  repair  of  such  road, 
and  other  payments  prior  to  setting  apart  the  sink- 
ing fund  of  5  per  cent,  per  annum  on  the  principal 
debt,  and  prior  to  defraying  the  charge  of  lighting 
the  parishes  of  Strood  and  St.  Nicholas,  Kochester  ? 
whether  the  deficiency  should  bo  made  good  from 
time  to  time  as  well  by  the  parishes  of  Strood  and 
St.  Nicholas  as  by  the  other  two  parishes  of  Chatham 
and  St  Margaret  (which  are  not  liable  to  the  rates 
made  under  the  Bochester  Local  Act),  and  if  so,  in 
what  proportions  and  upon  what  principle?  and 
whether  100/.,  the  amount  ordered  by  us  is  exces- 
sive? 

By  the  4  &  6  Vict  c.  1,  power  is  given  to  justices 
upon  information -that  the  funds  of  a  turnpike  trust 
are  insufficient  for  the  repairs  of  the  turnpike-roads 
within  any  parish,  to  examine  the  state  of  the 
revenues  and  debts  of  such  trusts,  and  to  inquire 
into  the  state  and  condition  of  the  repairs  of  the  roads, 
&c. ;  and  if  after  such  examination  it  shall  appear 
necessary  or  expedient  for  the  purposes  of  any  turn- 
pike trust  so  to  do,  then  to  adjudge  and  order  what 
portion,  if  any,  of  the  rate  or  assessment  levied  by 
virtue  of  the  6  &  6  Will.  4,  c.  50,  shall  be  paid  by 
the  said^  parish  surveyor,  and  at  what  tune  or  times 
to  the  said  commissioners  or  trustees,  or  to  their 
treasurer,  to  be  wholly  laid  out  in  the  actual  repairs 
of  such  part  of  such  turnpike-road  as  lies  within  the 
parish  from  which  it  was  received.  ' 

By  the  12  &  13  Vict  c.  87,  s.  3  (passed  Ist  Aug. 
1849),  it  is  enacted. 

That  Id  every  case  in  which  the  tnuteea  or  commlsslonera  of 
any  tumpike-road  shall  hereafter  borrow,  charge,  or  sccuro 
any  snm  or  soms  of  money  on  the  credit  of  the  tolls  arising  on 
snch  road,  they  shall,  out  of  the  tolls  of  such  road,  and  in 
priority  of  all  other  payments  thereout,  except  the  interest  on 
any  such  moneys  as  aforesaid,  and  on  any  other  moneys 
remaining  owing  on  the  security  of  the  said  tolls  set  apart  a 
sura  of  ft  per  cent,  per  annum  on  the  amount  of  the  money 
so  borrowed,  &c.  In  reduction  of  the  moneys  borrowed,  &c 

By  the  13  &  14  Vict  c.  79,  s.  4,  after  reciting  the 
above  enactment  of  the  12  &  18  Vict.  c.  87,  s.  3, 
and  that  it  is  expedient  to  extend  such  enactment 
to  debts  contracted  before  the  passing  of  the  said 
Act,  it  is  enacted. 

That  where  the  trustees  or  commlssionets  of  any  tnmplkc- 

road  had,  before  the    passing  of  the  12  ft  13  Vict  c.  S7, 

borrowed,  Ac.,  any  snm  or  sums  of  money  on  the  credit  of 

the  tolls  arising  on  snch  roads,  and  any  such  money  shall 
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remain  unpaid  and  aii»atlBlled  at  the  time  of  the  paxslog  of 
tlilHAct,  Buch  tnisteeti  orcummlsHlonera  shall,  out  of  the  tolls  of 
such  road,  after  payiuL'ut  thereout  of  the  interest  ou  any 
moneys  owing  ou  the  security  of  the  said  tolla,  and  stich  sums 
of  money  aa  may  be  required  to  be  set  apart  tmder  the  said  recited 
enactment,  and  all  other  aoonalUabiUtiea  (if  any)  of  their  Unat, 
*■  and  the  necessary  expenses  of  the  repairs  of  such  road,  and 
of  the  salaries  of  their  offlcen,  and  all  other  necessary 
expenses  of  their  trust,  set  apart  a  sum  of  are  pounds  per 
oentom  per  fwwi"  on  the  amount  of  principal  money  so 
borrowed,  chanmd,  or  secured  before  the  piLsslug  of  the  said 
Act  and  remaJnlng  unpaid  and  unsatisfied  as  aforesaid,*'  to 
form  a  fimd  towards  discharging  the  moneys  borrowed  &c., 
after  the  passing  of  the  Act. 

Mellish,  Q.  C.  (F.  J.  Smith  with  him)  now  ap- 
peared in  support  of  the  order  of  justices,  and 
contended  that  they  were  right  in  their  decision, 
for  that  the  case  was  govern^  by  the  12  &  13  Vict. 
c.  87, «.  8,  and  that  the  6  per  cent,  for  the  sinking 
fund  was  {voperly  deducted  before  applying  the  tolls 
to  the  repairs. 

BoviH,  Q.  C.  (^Prentice  with  him)  contended  that 
the  justices  were  wrong  in  giving  priority  to  the 
amount  for  the  sinking  fond,  for  that  they  should 
have  given  priority  to  the  amount  required  for  the 
repairs,  and  that,  if  they  had  done  so,  there  would 
hare  been  sufficient  (as  the  case  stated)  to  have 
effected  the  repairs  without  calling  u^n  his 
clients  for  contribution;  that  the  12  &  13  Vict. 
c  87,  8.  3,  does  not  apply,  inasmuch  as  the  money 
was  not  borrowed  after  it  passed,  the  paying  off  of 
the  old  creditors  in  1853  being  merely  a  transfer  of 
debts ;  and  that  the  case  came,  therefore,  within  the 
operation  of  the  13  &  14  Vict  c.  79,  s.  4,  which, 
with  reference  to  money  borrowed  bt/on  the  passing 
of  the  12  &  13  Vict.  c.  87,  requires-  that  the  tolls 
should  be  applied  to  the  repairs  of  the  road  before 
any  port  is  applied  to  a  sinking  fund. 

MeHuh,  Q.  C.  was  heard  in  reply. 

CocKBiTBN,  C.  J. — I  am  of  opinion  that  the  app. 
is  right,  and  that  this  order  must  be  quashed, 
'ilie  first  question  for  us  to  consider  is,  whether 
the  12  &  13  Vict.  c.  87,  applies  to  the  present 
case?  If  it  does,  then  il  would  be  the  duty 
of  the  commissioners,  out  of  the  fund  which  comes 
to  their  hands,  to  assign  five  cent,  of  the  amount 
for  the  formation  of  the  sinking  ftmd  before  they 
proceed  to  pay  the  interest  of  the  money  borrowed, 
or  to  expend  the  necessary  amount  for  the  repairs 
of  the  road.  I  think  that  Act  does  not  apply.  In 
this  case  the  trustees  were  appointed  under  an  Act 
of  Parliament,  to  which  our  attention  has  been 
called,  and  they  were  empowered  to  borrow  money 
upon  the  credit  of  the  rates  and  tolls  levied  under 
the  powers  of  that  Act ;  and  they  did  borrow  a  sum 
of  money  at  interest  of  6  per  cent.  Ther  were 
ultimately  adrised  that  they  could  obtun  the 
amount  which  they  required,  or  some  portion  of  the 
money,  at  a  lower  rate  of  interest,  namely,  at  4 
per  cent.,  and  they  advertised  for  persons  to 
advance  money  on  the  same  security,  on  the 
assignment  of  the  tolls  and  rates  under  the 
Act  of  Parliament  of  1849,  and  they  obtained 
the  money  for  that  purpose.  Now  this  is  all 
after  the  passing  of  the  Act  of  12  &  13  Vict. 
c  87,  and  the  question  is,  whether  that  Act 
of  Parliament  applies  to  the  second  borrowing. 
TThe  terms  of  the  Act  are :  "  In  every  case 
in  which  the  trustees  or  commissioners  of  an 
tnmpike-road  shall  hereafter  borrow,  charge,  or 
aecure  any  sum  or  siuis  of  money  on  the  credit  of 
the  tolls  arising  on  such  road,  such  trustees  or  com- 
missioners shall,  out  of  the  tolls  of  such  road,  and 
in  priority  to  all  other  payments  thereout,  except 
the  interest  on  any  other  moneys  remaining  owing 
on  the  security  of  the  said  tolls,  set  apart  a  sum 
of  6  per  cent,  per  annum  on  the  amount  of  money 
-•o  borrowed,   charged,  or  secured."     Now,  it  is 


true,  if  you  take  those  words  in  their  literal  sig- 
nification, they  would  apply  to  the  present  case. 
because  this  was  money  borrowed  after  the  passing 
of  that  Act ;  but,  inasmuch  as  it  was  a  sum  rf 
money  borrowed,  not  for  any  fresh  purpoae,  not  by 
way  of  making  fresh  roads,  or  being  expnidcd 
in  any  improvements  that  might  come  within  the 
scope  of  the  Act  of  Parliament,  bat  aa  it  was  merely 
a  sum  borrowed  to  pay  off  the  previoasly  existing  debt, 
it  appears  to  me  that  it  was  merely  a  substitution  of 
a  new  debt  for  an  old  debt ;  the  LcgiaUtore  never 
conid  have  contemplated  sudi  a  caae,  or  intended 
that  that  should  come  within  the  enactment  of  that 
statute.  As  I  pointed  out  in  the  course  of  ths- 
argument,  it  might  be  that  the  fund  arising  fron^ 
the  tolls  here,  combined  with  the  rates,  might  be 
adequate  to  pay  the  interest  of  the  money  boiTowed 
and  to  maintain  the  repairs  of  the  load,  and 
yet,  after  those  two  most  essential  abjecta  had 
been  complied  with,  to  constitute  a  sinkuig  ftmd. 
Now  what  I  imagine  is  what  the  Legislature  inteoded 
was,  not  to  alter  the  existing  state  at  tfainga  with 
reference  to  a  case  like  the  present,  bat  to  provide 
after  the  passing  of  that  Act,  riioald  money  be 
borrowed  to  carry  out  the  objects  of  that  trust  in 
case  of  such  borrowing,  a  sinking  food  for  th» 
purpose  of  paying  the  debt.  As  it  was  tmly 
pointed  out  in  the  course  of  the  argument,  the  state 
of  things  is  different  from  that  which  existed  pwr 
to  the  12  &  13  Vict.  c.  87,  about  which  petiod  the 
great  railways  of  the  country  came  into  operation, 
and  I  cannot  think  that  it  was  intended  that  that 
enactment  should  apply  to  such  a  case  as  the 
present,  in  which  the  money  has  been  boninnd 
previously,  and  where  no  new  diarge  or  incnm- 
brance  was  created,  bat  simply  a  new  ooe  snbstitated 
for  an  old  one  to  the  manifest  and  obrioos  hraefit 
of  all  parties  conoomed,  it  bong  very  desirable  that 
money  should  be  got  at  a  cheaper  rate  of  intenct. 
I  do  not  think  therefore,  on  the  first  p<Mnt,  that  tbs 
Act  of  Parliament  applies.  Secondly,  it  .cannot  be 
contended  hero  that  the  commissioners  are  bound 
under  that  Act  to  set  aside  a  sum  of  5  per  oaA.  on 
the  amount  due,  which  comes  to  4001.  S'ycar,  and 
to  do  that  before  they  pay  the  interest  of  the  moatr 
due  with  the  expenses  of  the  repairs  <d  the  road. 
If  they  are  not  bound  to  do  that,  then  it  isadmitttd 
on  both  sides  that  there  is  a  sufficient  fund  forth* 
repairs  of  the  road  after  the  payment  at  ths 
interest,  without  calling  upon  the  appa.  paririi 
to  contribute.  I  own,  besides  taking  that  view  vt 
the  first  question,  that  I  cannot  see  my  way  to  the 
conclusion  that  the  Act  of  Parliament  in  qoestioa 
can  be  applicable  to  the  present  case.  It  seems  to 
me  that  the  Act  of  Parliament,  which  rdates  to  toils 
simply  and  frovides  for  a  sinking  fimd  to  be  created 
out  of  those  tolls,  without  anything  more,  is  mtt 
applicable  to  snch  a  case.  I  think,  thn^ore,  that 
in  deciding  on  the  first  point  it  is  not  necessary  t» 
decide  the  second ;  but  I  entertain  a  strong  apiaioa 
on  the  second  point,  that  Mr.  Mellish  thoe  woald 
be  also  wrong,  and  that  that  Act  of  ParliaoMat 
cannot  apply.  For  these  reasons  I  am  of  opimoa 
that  the  order  of  the  justices  was  wrong,  and  that 
the  i^peal  must  be  allowed. 

Blackdubx,  J. — ^I  have  come  to  the  same  eoscte- 
sion  on  the  first  point  on  which  our  jodgment  is 
based,  namely,  that  under  the  drcamstaaces  ths 
debts  were  not  to  come  within  the  meaning  of  ths 
Act  of  1849,  so  as  to  make  a  ainkiagfaad  ha** 
priority  over  the  rep^rs  of  the  nwd.  U  tbat  he  so, 
then  the  present  caae  is  one  in  whidi  Uie  ordv 
should  not  have  been  made.  Upon  that  point,  aoi 
on  that  point  only,  I  base  myopimon  that  tiMerder 
ought  to  be  quashed.  The  Act  of  1S49  snacts,  Aat 
in  every  case  in  which  the  tmstees  tmi 
lioners  shall  hereafter  boRov  cr  seoon  aa; 
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sums  of  moaey  on  the  credit  of  the  tolls,  they  shall 
set  apart  a  sinking  fund  out  of  the  tolls  before  they 
discharge  any  otlier  charges  upon  them.  The  Act 
of  1850  extends  that  enactment  to  a  case  in  which 
money  has  been  borrowed  before  the  Act  of  1849, 
and  makes  a  sinking  fund  to  be  set  aside  out  of  the 
tolls  after  the  repairs  of  the  roads  and  other  charges 
bare  been  met.  The  difference  of  those  two  cases  can 
-only  become  of  practical  importance  when  the  turn- 
pike-road, as  far  as  the  turnpike  trust  is  concerned, 
is  in  a  state  of  insolyency.  So  long  as  the  turopike- 
.roads  trustees  have  a  sufBcieut  amount  to  keep  the 
xoad  in  repair,  and  set  aside  the  sinking  fund,  it  is 
utterly  immaterial  whether  they  set  it  aside  before 
cr  after.  It  only  becomes  material  when  there  is 
not  enough  to  set  aside  for  that ;  therefore,  it  is  in 
such  a  case  as  that  that  the  Legislature  have 
made  a,  difference,  and  we  must  look  at  the  state 
of  the  law  at  the  time  the  Act  was  passed  in  order 
to  see  what  was  meant.  Now,  turnpike-roads  are 
-all  public  highways,  and  as  such,  if  the  tumpike- 
trosts  are  sufficient  to  keep  them  in  repair,  they  arc 
bound  to  do  so,  and  if  they  are  not,  the  parish  is  to 
contribute.  The  question  really  comes  to  this  prac- 
tically, shall  the  increase  of  the  sinking  fund  be 
delayed,  or,  shall  it  go  on  to  the  expense  of  the 
parishes  ?  That  is  what  it  practically  comes  round 
to.  In  that  yiew  of  the  matter  it  would  be  right 
-and  proper  for  the  Legislature  to  say,  whenever 
there  is  any  fresh  thing  to  be  done  for  the  tum- 
'pike-road,  and  money  to  be  borrowed  for  fresh  pur- 
poses for  the  benefit  of  the  parish,  that  the  parish 
will  have  to  give  a  first  security  for  tlie  sinking 
fund,  because  that  will  be  a  new  matter.  But 
where  the  debts  have  been  already  incurred 
without  the  parish  being  liable,  it  is  not  right 
■and  proper  to  make  the  parish  give  security 
for  the  sinking  fond  for  parishes  which  do  not 
meddle  with  the  bygone  debts,  but  leave  them  as  they 
were  before.  Now  comes  the  question  of,  what  is  the 
meaning  of  a  borrowing  of  any  sum  or  sums  of 
money  ?  I  think  this  can  only  mean,  a  new  charge ; 
and  where  money  is  already  borrowed  and  charged, 
4uid  it  is  merely  a  transfer  to  fresh  creditors  for 
the  purpose  of  diminishing  the  quantity  of  interest,  1 
do  not  think  that  that  is  a  charging  the  tolls  with 
•any  fresh  Charge — it  is  merely  continuing  an  old 
charge ;  consequently  I  am  of  opinion  that  in  such 
A  case  as  I  have  mentioned  it  is  merely  an  old 
charge  continued  to  a  new  person,  and  it  does  not 
'Come  within  the  Act  of  18-19,  though  I  think  it  is 
witlun  the  Act  of  1850.  Now  in  the  present  case, 
the  form  was  gone  through  of  the  old  creditors 
being  paid  off  and  a  new  assignment  made  of  the 
debt ;  and  was  that  new  assignment  such  as  to  make 
it  a  new  borrowing  ?  It  is  quite  plain,  as  the  case 
is  stated,  that  it  is  the  old  charge  continued  on, 
-although  in  the  hands  of  new  persons,  to  reduce  the 
rate  of  interest.  A  good  deal  was  said  in  the  argu- 
ment that  that  was  beyond  their  power.  I  cannot 
think  there  is  any  doubt  that  if  parties  are  to  con- 
tinue borrowing  sums  of  money,  and  they  having  bor- 
rowed, and  finding  that  they  can  get  it  at  a  reduced 
rate  of  interest,  I  do  not  think  that  they  do  go 
beyond  their  power  in  getting  it,  if  there  is  no  haid- 
ship  and  they  do  it  fairly.  In  substance  it  is 
merely  a  continuation  of  the  old  debt;  there- 
fore L  think  it  does  not  come  within  the  Act 
.  of  1849,  but,  subject  to  the  other'  point,  it 
■would  come  within  the  Act  of  1850.  Now,  as  to 
the  other  point,  to  which  my  Lord  has  adverted. 
This  is  money  borrowed  on  the  security,  not 
-only  of  the  tolls,  but  also  of  the  rates.  The 
commissioners  of  the  turnpike-road  are  not  only 
-commissioners  of  the  roads,  but  they  are  commis- 
sioners for  paving  and  lighting.  Upon  that  point  I 
do  not  think  it  necessary  to  express  any  opinion.  If 
it  were,  I  should  take  time  to  consider,  but  my 


inclination  of  opinion  at  present  is  contrary  to  that 
of  my  Lord.  My  inclination  of  opinion  is,  that 
these  words  are  within  the  Act  of  Parliament, 
although  the  borrowing  is  not  only  upon  the  tolls, 
but  upon  other  matters.  But  \hat  is  merely  an 
intimation  of  ojunion,  and,  if  it  were  necessary,  I 
should  take  more  time  to  consider  it.  If  that  ever 
becomes  a  material  question,  it  will  be  raised  on 
mandamus,  when  it  could  be  taken  to  error  to  be 
decided.  As  it  is,  the  present  case  will  be  decided 
without  an  appeaL 

Mellob,  J. — I  agree  with  my  Lord  and  my 
brother  Blackburn  as  to  the  first  point.  Admitting 
the  literal  construction  of  the  words  of  the 
statute  to  be  what  Mr.  Mellish  says,  yet  wheu  one 
comes  to  look  at  the  whole  context  of  the  two 
statutes,  I  think  we  have  an  interpretation  that  is 
reasonable,  and  satisfactory.  It  is  this,  that  money 
which  had  been  borrowed  before  the  Act  of  1849, 
aiKl  secured  upon  the  tolls,  though  it  may  be  rea- 
sonable coming  to  a  change  of  circumstances,  that  a 
sinking  fund  should  be  provided,  yet  still,  as  that 
would  have  an  effect  upon  the  interest  of  the  parislt 
at  large,  it  is  not,  as  it  appears  to  me,  to  have  in, that 
case  any  priority  to  money  borrowed  after,  because 
there  the  money  is  borrowed  on  the  credit  of  thi> 
thing  as  it  stood,  and  the  money  is  not,  therefore, 
to  be  raised,  and  there  is  no  necessity  to  hold  out 
special  inducements  to  obtain  the  money.  I  think, 
as  this  was  simply  money  raised  for  the  purpose  of 
paying  off  the  old  charge  (and  that  is  the  real  key 
to  the  whole  construction  of  this  Act  of  Parliament), 
the  commissioners  are  not  to  increase  the  charge  or 
the  incumbrance  of  the  tolls,  except  upon  the  terms 
of  the  Act  of  1849.  If  there  be  no  increase  of  the 
charge,  or  enlargement  of  the  obligation,. but  a 
simple  substitution  of  money  borrowed  at  i  per 
cent,  to  pay  off  money  borrowed  at  fi  per  cent,  I 
can  see  no  reason  in  justice  why  the  construction 
contended  for  by  Mr.  Mellish  should  prevail.  With- 
out saying  more  on  that  point,  I  entirely  concur  in 
the  conclusion  which  has  been  come  to  by  my  Lord 
and  my  brother  Blackburn.  But  with  regard  to  the 
second  point  I  confess  I  agree  with  my  Lord,  and 
I  cannot  help  thinking  that  the  case  does  not  apply 
to  this  Act  of  Parliament.  The  great  object  of 
this  Act  of  Parliament  is,  lighting,  watching, 
cleansing,  improving,  and  incidentally  making  a  new 
road,  and  for  that  purpose  rates  are  to  be  levied  on 
certain  parishes,  and  tolls  taken  at  particular  gates; 
and  according  to  the  whole  form  of  the  statutes, 
they  become  one  common  fund,  and  are  applicable 
to  the  various  purposes  of  the  Aot,  not  merely  to 
the  repairs  of  the  roads  alone,  but  lighting  and 
watching,  and  various  other  things  which  are  the 
principal  objects,  as  it  appears  to  me  to  be,  contem- 
plated by  the  Act  of  Parliament,  the  road  itself 
being  comparatively  a  subordinate  matter.  At  all 
events  it  is  not  put  forward  as  the  important  object 
of  the  Act  it«elf.  That  being  so,  when  we  come  to 
look  at  the  terms  of  the  12  &  13  Vict.,  we  find  they 
are  "  in  every  case  in  which  the  trustees  or  com- 
missioners of  any  turnpike-road  shall  hereafter 
borrow,  charge,  or  secure  any  sum  or  sums  of 
money  on  the  credit  of  the  tolls,"  that  is  to  say,  in 
the  case  in  which  the  charge  and-  the  security  is 
upon  the  credit  of  the  tolls,  then  priority  is  assigned. 
And  then  it  says,  "  and  on  any  moneys  remaining 
owing  on  the  security  of  the  said  tolls,  set  apart 
a  sum  of  five  per  centum  per  annum  on  the 
amount  of  money  so  borrowed,  charged,  or  secured." 
Then  again,  when  we  come  lower  down,  we  find  a 
section  which  says  what  is  to  be  the  application  of 
the  moneys.  It  says  they  shall  pay  such  sums, 
"  and  the  payment  of  a  proportionate  part  of 
the  moneys  borrowed,  charged,  or  secured  as 
aforesaid,    and    then    remuning    unpaid    to    the 
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creditors  on  the  tolls  of  such  road."  Now,  here 
these  persons  are  not  creditors  on  the  tolls  "of 
such  road"  alone,  but  the  first  security  they 
hare  according  tip  the  words  of  the  statute, 
which  empowers  the  commissioners  to  make 
the  road,  which  says  they  may  borrow  and  taka  up 
at  interest  any  sura  or  sums  of  money  upon  the 
credit  of  the  rates,  assessments,  and  tolls.  Therefore, 
it  appears  to  me,  these  persons  are  not  creditors  of 
the  tolls  only  but  creditors  of  the  rates,  assessments, 
and  tolls ;  and  it  appears  to  me  that  the  working 
out  of  the  sinking  fund  would  be  attended  with 
great  hardship,  and  would  alter  rery  much  and  very 
materially  the  position  of  the  parish.  As  it  appears 
to  me,  it  is  not  intended  really  to  apply  to  a  case 
where  the  main  security,  or  where  the  security  may, 
or  a  considerable  portion  of  it,  consist  of  a  right  to 
charge  and  assess  lands  and  tenements  of  a  perma- 
nent character  and  which  are  not  precarious  like 
tolls.  I  think  for  these  reasons  that  the  Act  of 
Parliament  does  not  apply,  and  that  it  is  not  neces- 
sary to  go  further.  I  agree  with  my  Lord  and  my 
brother  Blackburn  on  the  first  point  upon  which  I 
base  my  judgment ;  but  I  have  thought  it  right  to 
express  an  opinion  in  accordance  with  what  my 
Lord  has  given,  thinking  that  that  is  the  fair  con- 
struction to  be  put  upon  the  Act  of  Parliament. 

Shee,  J.— I  agree  that  the  12  &  13  Vict.  c.  87, 
has  reference  only  to  a  new  charge  made  after  the 
pasting  of  the  Act,  or  to  further  charges  on  tolls 
after  the  passing  of  that  Act ;  and  I  also  entirely 
agreewith  what  nas  fallen  from  my  Lord  and  my 
brother  Mellor  on  the  second  ground. 

Order  quashed. 

Attorneys  for  the  apps.,  Wilb  and  Winch, 
Chatham. 

Attorney  for  the  resps.,  jr.  Webb  Jlayward, 
Rochester. 


Reo. 


t'.  The  Inhabitants  or  St.  Leonabd, 
Shobedftch. 


Poor-law — Irremovahility    by  three  years'  residence — 
Houseless  tcanderer — 9  ^  10  Vict.  c.  CO,  s.  I. 

Residence  in  a  parish,  to  constitute  irremovability,  need 
not  be  a  residence  in  a  house,  or  in  anyplace  ordinarily 
a/jplied  to  human  habitation.  Sleeping  in  the  men 
air  will  constitute  such  residence,  if  for  the  requisite 
period. 

Where,  therefore,  a  destitute  teaman,  who  had  tesided 
for  siiteen  years  in  the  parish  of  A.,  at  the  latter 
part  of  her  residence  gave  up  her  lodgings  and  uxm- 
<kred  about  the  parish  by  day,  sleming  on  the  steps  of 
houses,  and  then  for  three  weeks  sle^ng  in  a  refuge 
for  homeless  poor  in  'the  adjoining  parish  of  B.,  but 
returning  each  day  to  the  parish  of  A.  until  she 
obtained  admission  into  the  workhouse  of  A. : 

Held,  that  she  liad  acquired  the  status  of  irremovability 
in  the  parish  of  A. 

This  was  a  case  stated  by  the  Quarter  Sessions  of 
the  county  of  Middlesex  upon  an  appeal  by  the 
parish  ofladers  of  Bt.  Dionis,  Backchorch,  in  the 
city  of  London,  against  an  order  of  removal  from 
V'o  parish  of  St.  Leonard,  Shoreditch,  of  one  Sarah 
iiroad,  widow ;  upon  which  appeal  the  said  quarter 
sessions  quashed  the  said  order. 

The  case  was  as  follows : 

The  grounds  of  removal  accompanying  the  said 
warrant  alleged  a  settlement  in  the  appellant  parish, 
and  it  was  proved  and  admitted  on  behalf  of  the 
appellant  parish  that  the  last  legal  settlement  of  the 
pauper,  was  in  that  parish.  The  only  ground  of 
appeal  on  which  the  present  case  arises  waa  the  fol- 


lowing: that  the  pauper  resided  in  the  said  parish 
and  in  the  union  in  which  the  said  parish  is  in- 
cluded for  three  years  next  before  the  said  applica- 
tion for  the  said  order  of  removal.  The  appUcatioik 
for  the  said  warrant  of  removal  was  made  on  the 
date  thereof,  the  25tb  Feb.  18C4.  The  pauper  had 
resided  at  various  places  in  the  respondent  parish  of 
St.  Leonard,  Shor«ditch,  for  about  sixteen  year* 
previous,  and  until  the  month  of  Sept.  or  Oct. 
1863 ;  that  in  such  month,  in  consequence  of  illness 
whilst  lodging  in  the  last-mentioned  parish,  she- 
went  into  St.  Bartholomew's  Hospital  in  the  city  of 
London,  but  left  at  her  last-mentioned  lodging  such 
articles  of  furniture  as  she  then  had,  intending  to 
return  to  it.  The  pauper  remained  in  the  said  hos- 
pital till  near  Christmas  1863 ;  on  the  day  the 
left  the  said  hospital  she  returned  to  her  \o3ging 
and  then  sold  her  said  articles  of  furniture,  in  order 
to  pay  the  rent  which  had  accumulated,  and  other 
debts.  She  then  left  her  said  lodgings,  and  resided 
in  the  said  parish  of  St  Leonard,  Shoreditch,  with 
the  person  who  bought  her  furniture,  for  a  week, 
when,  being  destitute,  she  wandered  about  in  the- 
parish  of  Shoreditch  and  out  of  it,  and  slept  on  the 
steps  of  a  house  in  that  parish  the  night  before  she 
obtained  shelter  in  a  refuge  for  the  houseless  poor, 
where  she  slept  for  twenty-one  successive  nighu, 
her  ticket  of  admission  having  been  renewed  at  tbe- 
end  of  the  first  seven,  and  again  at  the  end  of  four- 
teen days,  such  renewal  being  necessary  acconlins 
to  the  rules  of  the  refuge.  The  refuge  is  situate 
ont  of  the  parish  of  Shoreditch,  in  the  adjoining- 
parish  of  St.  Luke.  It  is  supported  by  voluntary 
subscriptions,  and  is  opened  during  the  winter  for 
the  purpose  of  receiving  houseless  persons,  who  are 
sheltered  therein,  and  provided  with  a  sleeping-place 
and  a  ration  of  bread. 

During  the  period  of  her  being  thus  sheltered, 
she  in  the  day  time  wandered  about  chi^y  in  the 
parish  of  Shoreditch  until  she  met  a  gentleman 
who  knew  her,  who  endeavoured  to  procure  her 
admission  into  Shoreditch  workhouse,  but  she  was 
refused  admission.  She  then  slept  for  two  nights 
in  the  parish  of  Shoreditch,  and  on  again  i^iplying 
she  was  admitted  into  the  workhouse  of  that  palish. 
It  was  contended,  on  the  part  of  the  aj^M.,  that 
upon  these  facts  the  said  pauperwos  irremovable  by 
virtue  of  having  resided  in  the  resps."  parish  for 
more  than  three  years  next  before  the  said  a]^- 
cation  for  the  said  warrant  of  removal.  It  was 
contended  on  behalf  of  the  resps.  that  the  resi- 
dence was  broken.  The  Court  of  Quarter  Sesstoos 
were  of  opinion  that  the  pauper  had  no  intention  of 
permanently  leaving  the  parish  of  Shoreditch,  but 
that  she  was  driven  to  do  so  in  the  manner  herein 
stated  by  being  destitute  and  houseless,  and  they 
quashed  the  order  of  removal.  The  respondent  pariah 
is  an  extensive  parish  under  a  board  of  goaidian*, 
and  under  the  control  of  the  Poor  Law  Board,  and 
for  the  purpose  of  irremovability  by  residence  and 
other  purposes  of  the  Poor  Law  Board  forms  a 
union  of  itself. 

The  question  for  the  opinion  of  the  court  is, 
whether,  on  the  above  facts,  the  pauper  was  irremov- 
able from  the  respondent  parish  by  virtue  of 
having  resided  therein  for  more  than  three  year* 
next  before  the  application  for  the  said  warrant  of 
removal  ?  If  such  question  be  answered  in  th» 
affirmative,  then  the  said  order  of  sessions  quashing 
the  said  warrant  of  removal  is  to  stand  confirmed. 
And  if  such  question  be  answered  in  the  negative, 
then  the  said  order  of  sessions  is  to  be  quashed,  and 
the  said  warrant  of  removal  is  to  stand  confirmed. 

By  the  9  &  10  Vict  c.  66,  s.  1,  it  is  enacted 
that 

No  peisoQ  sbaU  be  removed,  nor  shall  aa^  watruit  be 
grantea  for  the  removal  of  any  peraoa  fram  any  pariah  to 
wUcb  anch  persoa  shall  hsvs  reaUsd  tot  Ave  yaan  (aflM- 
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Reo.  v.  Thb  Imhabitants  of  St.  LsoNjkJtD,  Shobeditch. 


[Q.  B. 


warda  limited  to  three  yean)  next  lietore  the  application  for 
the  warrant 

Huddkston,  Q.  C.  appeared  in  support  of  the  order 
of  sessions,  but  the  Court  called  upon 

Taylerm  support  of  the  order  of  removal. — He  con- 
tended that,  to  constitute  irremovability  when  a  party 
leaves  his  home,  there  must  not  only  be  an  inten- 
tion to  return,  and  an  actual  return,  but  that  he 
must  have  a  place  of  residence  to  which  he  has  a 
right  to  return :  {Reg.  v.  The  Justices  of  Worces- 
terakire,  12  L.  T.  Rep.  N.  S.  543.)  [Blackbobn,  J. 
— ^In  that  case  the  pauper  was  physically  absent, 
but  here  she  was  wandering  about  in  the  parish 
and  merely  vent  out  of  it  for  certain  nights  to 
obtain  temporary  shelter.  Cockbcbk,  C.  J. — She 
did  not  go  to  the  house  of  refuge  as  a  place  of 
permanent  residence.  She  returned  each  day  to  her 
parish.]  She  had  no  place  in  Shorcditch  to  which 
she  hod  a  right  to  go.  When  she  left  her  lodging 
she  had  no  residence.  [Cockbcbn,  C.  J. — She 
merely  sleeps  at  the  refuge,  and  goes  back  to  the 
parish  each  day.  My  difficulty  is  in  seeing  that  she 
ever  left  the  parish.  Blacb^ubn,  J. — To  constitute 
a  residence  a  person  need  not  reside  in  a  house. 
Sleeping  is  an  important  element  in  residence,  but 
it  is  not  conclusive.]  Residence  in  such  a  case  as 
this  must  mean  a  place  to  which  the  party  has  a 
right  to  return.  There  is  no  case  where  it  has  been 
hdd  that  a  residence  may  be  where  the  party  has 
no  place  for  sleeping.  [Mellob,  J. — Suppose  the 
pauper  were  to  sleep  in  one  of  the  dry  arches  of  a 
bridge,  would  not  that  be  sufficient?]  Probably  so, 
if  for  the  requisite  time,  but,  as  she  would  have  no 
right  to  return  to  the  place,  it  would  be  a  break  if 
(he  went  away  for  a  single  day.  There  can  be  no 
continuous  resid'ence  where  there  is  no  right  to 
return ;  where  there  is  no  place  to  return  to  there 
con  be  no  continuation  of  the  residence';  whilst,  there- 
fore, the  pauper  was  away  sleeping  in  the  rafuge 
out  of  the  parish,  she  had  no  constructive  residence 
in  Shoreditch. 

Cockbcbk,  C.  J. — I  think  that  the  order  of 
the  sessions  was  right,  and  that  the  pauper  was 
irremovable  from  the  parish  of  St.  liconards,  Shore- 
ditch.  I  start  with  the  proposition,  that  the  requi- 
site residence  within  the  meaning  of  the  statute 
makes  the  pauper  irremovable  if  the  three  years' 
residence  has  not  been  broken.  It  is  not  necessary 
that  the  residence  should  be  in  a  house,  as  he  may 
live  anywhere  he  may  think  proper.  There  are 
many  poor  persons  who  have  no  place  of  that  kind 
in  which  to  live,  but  who  do  the  best  they  can, 
sleeping  in  the  open  air,  under  the  arches  of  bridges, 
and  in  various  other  places  where  they  seek  a  tem- 
porary shelter ;  and  if  a  person  under  such  circtmi- 
stances,  without  a  habitation  in  the  ordinary  sense 
of  the  term,  were  to  reside  three  years  in  a  parish 
sleeping  in  the  open  air,  and  doing  the  best  he  or 
she  coiHd  to  live,  that  would  be  a  residence  equally 
with  that  of  a  person  who  resided  in  a  house,  or 
"  other  place,"  within  the  ordinary  acceptation  of 
the  term.  That  being  so,  if  a  person  who  lives  in 
the  open  air  is,  in  one  respect,  on  the  same  footing  as 
a  person  living  in  a  house,  the  next  proposition  is 
this,  that  that  residence  will  not  be  interrupted  by 
a  temporary  absence  for  the  purpose  of  pleasure  or 
convenience,  or  any  of  those  occasional  motives 
which  induce  people  to  leave  their  place  of  abode 
for  a  time  and  then  return.  If  that  be  so  in  the 
case  of  a  person  who  lives  in  a  house,  it  appears 
that  the  same  rule  applies  to  the  case  of  a 
person  who,  having  no  house,  lives  in  the 
open  air.  Then  the  case  of  this  poor  woman  was 
tms,  that  having  been  in  Shoreditch  for  some  sixteen 
years,  she  is  turned  out  of  her  house  and  obliged  to 
give  up  possesaion  of  a  room  which  she  inhabited  in 


the  pariah  ;  she  wanders  about  in  the  parish  by  day, 
and  at  night  she  has  to  go  to  some  place  in  order 
to  obtain  a  night's  shelter  and  bread  to  eat ;  she 
goes  into  a  house  of  refuge  which  is  not  within  tho 
parish,  and  it  is  quite  clear  that  she  did  not 
cease  to  be  an  inhabitant  of  St.  Leonard's,  Shore- 
ditch, by  simply  obtaining  a  lodging  at  a  refuge. 
She  comes  back  to  the  parish  day  by  day,  and  as 
soon  as  she  is  compelled  to  leave  off  sleeping  at  the 
refuge,  she  tries  to  get  into  the  workhouse  in  Shore- 
ditch, and  she  is  in  Shoreditch  parish  until  the  time 
when,  by  the  order  of  sessions,  she  is  thought  to  be 
irremovable.  I  am  inclined  to  think  that  that  is  no 
more  an  interruption  of  her  residence  in  Shoreditch 
tiion  there  would  be  on  interruption  of  the  resi- 
dence in  the  case  of  a  person  who  had  a  house,  and 
for  a  temporary  purpose  had  gone  out  of  the  parish, 
but  intended  to  come  back.  It  was  pressed  by  Mr. 
Tayler  that,  in  all  the  cases  that  have  been  before 
the  court  on  questions  of  this  kind,  there  has  been 
always  some  place  of  residence  in  the  parish  in  the 
shape  of  a  lodging,  which  the  person  temporarily 
absent  has  left  behind ;  and  he  seems  to  imply  from 
that,  that  in  order  to  constitute  a  constructive  re- 
sidence there  must  be  "  a  place  of  residence  "  in  the 
ordinary  sense  of  the  term,  to  which  the  person  has 
a  right  to  return.  That  seems  to  me  to  be  begging 
the  whole  question.  If  there  can  be  such  a  residence 
in  the  air  out  of  a  house  where  the  person  remains 
in  the  parish,  not  having  a  habitation  in  the  usual 
sense  oi  the  term,  I  see  no  reason  why  there  may 
not  be  a  constructive  residence,  just  as  a  person  who 
has  no  house  may  be  said  constructively  to  reside 
in  the  parish,  though  bodily  out  of  it  for  some  tem- 
porary purpose  of  necessity.  There  seems  to  me  to 
be  no  distinction  between  these  two  cases.  In  the 
case  of  this  poor  woman  she  did  not  "  leave  the 
parish  with  the  intention  of  returning,"  as  in  the 
other  cases ;  but  I  go  further,  and  I  say  she  never 
left  it  at  all,  for  although  deprived  of  her  home  she 
is  remaining  constantly  about  the  parish ;  and  that 
does  not  appear  to  me  to  constitute  a  leaving  -the 
parish  at  all,  any  more  than  it  would  be  in  the  cose 
of  a  person  who  may  leave  a  place  of  residence  for 
a  temporary  purpose,  intending  to  come  back.  I 
think  that  there  is  no  difficulty  in  this  case  upon 
the  facts  as  they  are  presented  to  us;  but  without 
taking  the  same  ground  as  the  sessions  appear  to 
have  taken,  upon  the  simple  ground  that  she  never 
did  leave  the  parish  in  the  true  sense  of  the  term, 
the  residence  cont^ued  and  the  pauper  was  irre- 
movable. 

Blackbubn,  J. — lam  entirely  of  the  same  opinion. 
The  pauper  had,  as  is  admitted,  resided  sixteen 
years  in  Shoreditch.  At  the  end  of  sixteen  years 
the  unfortunate  woman  falling  into  destitution  was 
forced  out  of  her  house  and  wandered  about  tho 
streets,  then  she  slept  in  a  refuge  for  several  weeks, 
and  it  is  contended  that  she  having  no  house  in 
Shoreditch,  but  being  a  houseless  wanderer,  that  was 
a  ceasing  to  reside.  Now  sleeping  is  an  important 
element  to  determine  whether  a  person  is  residing 
or  not.  Where  there  is  a  dwelling-place  existing  it 
is  of  extreme  importance  to  ascertain  that  in  oiSer 
to  draw  the  right  conclusion.  The  case  then  seems 
perfectly  clear.  But  looking  at  the  facts  here,  the 
sleeping  in  an  adjoining  parish  under  the  circum- 
stances under  which  she  did  sleep  there,  having  no 
house,  but  merely  taking  a  refuge  for  the  night,  for 
a  night's  lodging  and  a  ration  of  bread,  did  not,  in 
my  opinion,  amount  to  a  ceasing  to  reside,  and 
therefore  the  pauper  was  irremovable. 

Mellob,  J.— It  appears  to  me  that  Mr.  Taylers 
argument  would  lead  to  the  conclusion  that  many  of 
the  persons  for  whom  the  poor-laws  were  framed 
would  be  delved  of  the  benefit  resulting   from 
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them,  and  that  the  most  destitute  ac-cording  to  him 
could  not  be  relieved.  For  the  reasons  assigned  by 
my  Lord  and  my  brother  Blackburn  I  tUnk  the 
sessions  were  right  • 


Sheb,  J.  concurred. 


Order  of  sessions  coafirmed. 


Friday,  Nov.  10,  18(55. 

BussELL  (Clerk  to  the  Local  Board  of  Health)  v. 
Tbickett. 

Local  board — Contract  by  deed — Surety  for  contraetor — 
Liability  of. 

By  an  indenture  made  between  a  heal  board  (the  pits.) 
of  the  first  part,  certain  contractors  of  the  second 
part,  and  the  deft,  of  the  third  part,  the  contractors 
covenanted  to  do  certain  work  upon  the  basis  of  a 
certain  specification  ;  and  the  deft,  covenanted  to  pay 
any  losses  that  might  be  sustained  from  the  nonper- 
formance of  the  work.  The  indenture  recited  that 
the  specification  had  been  signed  by  five  members  of 
the  local  board  as  was  required  by  the  local  Act.  In 
point  of  fact  the  specification  had  never  been  signed, 
although  it  had  been  acted  upon.  In  an  action  against 
the  sureties : 


Held,  that  the  mere  fact  of 
been  signed  did  not 
liability. 


I  not  havinp 
sureties  from  their 


This  was  a  demurrer  to  pleas. 

The  declaration  stated  that,  by  an  indenture 
between  the  Local  Board  of  H^th  of  MerUiyr 
Tydfll  of  the  first  part,  Thomas  Evans  and  Joseph 
Evans  of  the  second  part,  and  deft,  and  0.  Kielman 
of  the  third  part,  T.  and  J.  Evans  covenanted  with 
tiie  local  boud  to  do  certain  works  according  to  the 
conditions  and  schedule  of  prices  set  forth  in  a  cer- 
tain specification.  The  deft,  and  Q.  Kielman  cove- 
nanted that  if  Messrs.  Evans  should  not  fulfil  their 
contract  and  keep  the  conditions  of  the  said  specifi- 
cation, they  would  pay  to  the  board  such  sums  as 
they  should  spend,  not  exceeding  2500/.  The  local 
boa^  covenanted  with  Messrs.  Evans  to  pay  them 
10,7732^  and  to  keep  the  conditions  to  be  performed 
on  their  part.  It  then  averred  that  the  Messrs. 
Evans  did  not  fulfil  their  contract,  whereby  the 
local  board  were  obliged  to  expend  sums  of  money 
exceeding  2500/L  It  then  assigned  a  breach  of  defL's 
covenant  that  neither  he  nor  G.  Kielman  had  paid 
the  said  sam  of  2500^, 

The  deft,  pleaded  three  pleas  on  equitable 
grounds. 

The  first  stud  that  it  was  stated  in  the  indenture 
that  the  specification  was  signed  by  five  members 
of  the  local  board,  and  that  on  the  faith  thereof  the 
deft,  executed  the  indenture,  whereas  it  was  not  so 
signed. 

The  second  said  that  deft,  executed  the  indenture 
on  the  futh  of  the  representation  made  to  him  by 
the  board  that  the  specification  had  been  "signed. 

The  third  said  that  the  deft,  executed  the  inden- 
ture on  the  faith  of  the  representation  that  the 
specification  should  be  signed. 

These  pleas  were  demurred  to,  and  there  was 
also  a  replication  which  was  also  demurred  to,  but 
as  this  raised  the  same  question,  no  further  notice 
of  it  is  required. 

The  points  set  down  for  argument  on  the  part  of 
the  pit.  were,  that  the  pleas  were  bad,  bemuse  no 
ground  for  equitable  relief  was  disclosed  in  cither 
of  them ;  because  the  statements  relied  upon  in  the 
first  plea,  and  the  representations  relied  upon  in 
the  second  and  third  pleas  were  not  shown  to  be 
either  fraudulent  or  material,  nor  that  the  deft, 
as    surety,  had  been  in  any  way  prejudiced,  all 


the  terms  of  the  specification  on  the  part  ol  the 
local  board  having  been  complied  with. 

The  points  set  down  for  argument  on  behalf 
of  the  deft,  were,  that  the  defts.'  liability  as  raiety 
for  the  Messrs.  Evans  was  discharged  by  reMon  of 
their  not  having  had  the  benefit  and  ptotectia) 
under  the  contracts  for  which  the  deft  had  stipn- 
Uted,  and  on  the  faith  whereof  he  became  sorety ; 
also  by  reason  of  tiie  non-execntion  by  the  i^ta.  of 
the  specification,  and  also  by  reason  of  the  misre- 
presentation made  that  the  specification  had  been 
signed. 

Beresford  (with  him  Uanisty,  Q.  C),  for  the  pits., 
in  support  of  the  demurrer. — The  question  is, 
whether  tho  fact  that  the  specification  had  not 
been  signed  does  away  with  the  dcft's  liability. 
rCJocKBCHN,  C.  J. — Suppose  it  had  been  sigosd, 
now  wonld  the  surety  have  been  benefited?  The 
object  of  signing  the  specification,  I  take  to  be  to 
bind  the  boud  to  the  specification,  to  show  that  it 
was  the  basis  of  the  contract]  As  to  tlie  gtoaai 
of  misrepresentation.  Smith's  Prin.  of  Eq.  IfiS, 
shows  that  for  equity  to  interfere,  therepresentatiaa 
most  be  material,  fraudulent  and  that  the  party 
most  be  damnified. 

MeOish,  Q.  C.  (with  him  Macnamara). — One  ques- 
tion is,  whether  signing  the  specification  was  not  a 
condition  precedent.  By  the  local  Act  the  indes- 
tnre  must  be  in  writing.  Now  die  indenture  reeitM 
tliat  specification  had  been  signed.  Tliat  specifica- 
tion governs  the  contract.  As  long  as  not  signed 
it  might  tie  altered.  [Cockbdxx,  C.  J. — So,  no.] 
A  recital  in  a  deed  may  often  be  a  cooditiaB. 
[CocKBUBN,  C.  J. — ^The  specification  wa«  fnlly 
agreed  to.  Work  was  actually  done  under  it  How 
was  deft,  damnified?]  All  ma  damage  that  I  can 
speak  to  was,  that  if  obliged  to  prove  apecificatiaa 
he  would  be  put  to  expenses  to  make  pita,  sign  it 

By  the  Coukt.  (a) 

Judgment  for  tie  pits. 

Attorneys  for  deft,  Harrison  and  Lewis. 


C0T7ST  07  COMKOir   PLEAS. 

B«|x>ited  by  W.  Matd  «nd  LcioBT  Buth,  Eaqn., 
BarrUten-mi-L*w. 


AprU  28  ^d  May  10,  1865. 

OVEHSEERS  OF    THE    FOOR'  OF   SnXDERI.ASI>-IKAB- 

thb-Sea   (apps.)   V.   The    Ocaroiaxs  of  tbe 
Sdndbrlamd  Poor  Law  Union  (reaps.) 

Poor-rate — SatetMe  value — ValuatioH  list  tinder  Vnitn 
Assessment    Committee   Act — Tied    publtc-hrmmt 

Small  Tenements  Act. 

The  union  assessment  committee  amended  the  fobujlits 
list  of  a  parish  irAicA  hadiidopted  the  Sm(dl  Teat' 
meats  Bating  Act  (13  j-  14  Viet,  c  99X  iy  iasertiny 
in  the  column  for  rateable  value  tkefuU  rateable  vahr 
oj  the  small  tenements : 

Held,  that  the  full  rateable  value  of  the  small  t 
should  be  inserted,  and  that  the  astestment 
therefore  were  right:  also. 

Held  (Bytes,  J.  dissentiente\  that  where  the  occupiers  of 
public-houses  were  bound  to  take  their  beer  from  a 
brewery,  in  consideration  of  which  thq/  paid  a  smiAr 
rent,  the  "  rateable  value  "  of  tie  p<d>lic-iotaes  was  not 
to  be  lowered,  nor  that  of  tie  brewery  raised,  m 
account  of  the  ben^t  of  such  contract. 

Allison  V.  Monkwearmoath'coiiu)ieR(e(f  on. 

This   was  a  special   case,  stated  by  onier  of 
Byles,  J.,  under  12  &  13  Vict  c.  46,  «.  IL 


(a)  Cockbnm,  0. }.,  Mellor,  ShM,  ana  L«k,  H. 
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The  parish  of  Sanderland-near-the-Sea  is  one  of 
^e  parishes  included  in  the  Sunderland  Poor  Law 
TTnion,  the  board  of  guardians  of  which  union  hare, 
ia  accordance  with  the  Union  Assessment  Com- 
mittee Act  1862,  appointed  an  assessment  committee 
tot  the  purposes  of  the  Act. 

The  overseers  of  the  sud  parish,  in  pursuance  of 
the  said  Act,  made  a  list  of  all  the  rateable  here- 
ditaments in  the  parish  in  so  much  of  the  form 
shown  in  the  schedule  of  the  Act  6&  7  WiU.1,  c96, 
as  set  out  in  the  schedule  of  the  Act  now  reciting, 
-which  list  was  duly  deposited  for  inspection,  pub- 
lished, and  afterwards  transmitted  to  the  committee 
as  required  by  the  Act.  This  valuation  list,  aa  so 
transmitted,  and  as  afterwards  confirmed  and 
approved  by  the  committee,  is  to  be  referred  to  ai> 
forming  part  of  this  case. 

The  committee,  after  receiving  the  valuation  list, 
made  alterations  in  the  value  of  certain  heredita- 
ments, and  then  caused  the  list  to  be  deposited  for 
inspection,  as  required  by  the  Act,  and  appointed 
a  day  for  hearing  any  objections  thereto.  The  over- 
seers of  the  poor  of  the  pariah  of  Sunderland  gave 
notice  of  objection,  and  appeared  before  the  com- 
mittee and  stated  their  objections  to  the  alterations ; 
but  the  committee  adhered  to  their  original  views, 
and  approved  and  confirmed  the  list. 

The  overseers  liaving  reason  to  think  that  the 
parish  was  aggrieved  by  the  decision  of  the  com- 
mittee, and  having  duly  obtained  the  consent  <rf  the 
westry,  gave  the  notice  of  appeal. 

Previous  to  the  quarter  sessions  the  resps.  gave 
notice  to  respite,  which  was  done,  and  immediately  an 
arrangement  was  entered  into  that  the  questions  of 
law  should  be  settled  by  a  special  case  for  the  opinion 
of  this  court. 

The  grounds  of  appeal  were,  "  That  the  rateable 
hereditaments  comprised  in  the  valuation  list  were 
valued  at  sums  beyond  the  rateable  value  thereof." 
This  ground  of  appeal  had  reference  to  the  valuation 
■of  certain  breweries  in  the  pariah,  and  the  facts  are 
as  follows  : 

In  the  parish  there  are  five  breweries,  three  of 
which  are  occupied  by  the  owners,  and  tte  remain- 
ing two  by  lessees. 

The  occupiers  of  those  five  breweries  are  respec- 


tively possessed  of,  as  owners  or  as  lessees,  or 
entitled  to  a  great  number  of  public-houses  known 
as  "  tied  houses,"  some  of  which  are  situate  in  the 
parish  of  Sunderland-near-the-Sea,  and  some  in 
other  different  parishes.  AU  these  public-houses  are 
let  to  tenants  at  smaller  rents  than  they  wonid  be 
let  at  if  they  were  free  public-houses,  the  tenants 
being  bound  to  purchase  from  the  brewers  oil  malt 
and  oUier  liquors  which  they  sell  in  their  public- 
houses,  the  brewers  thus  securing  to  themselves  a 
certain  large  trade,  and  being  enabled  to  charge 
higher  prices  for  their  liquors  than  they  woQld 
charge  the  occupier  of  a  free  public-house. 

In  valuing  these  breweries  and  public-houses  for 
the  purpose  of  making  the  valuation  list,  tfie  over- 
seers applied  the  same  principles  to  the  breweries 
and  public-houses  as  to  the  other  rateable  heredita- 
ments in  the  parish,  pursuant  to  the  Parochial 
Assessment  Act  (6  &  6  Will.  4,  c.  96),  and  in  the 
case  of  the  breweries  without  any  regard  or  re- 
ference to  the  advantages  derived  by  the  occupiers 
from  the  before-mentioned  contracts  with  the 
occupiers  of  the  several  "  tied  public-houses,"  and 
in  the  case  of  the  said  "tied  public-houses,"  without 
any  regard  or  reference  to  the  "  smaller  "  rents  paid 
by  the  occupiers  to  the  brewers,  and  as  if  such  occu- 
piers were  at  liberty  to  purchase  the  liquors  in  the 
openimarket. 

The  assessment  committee  having  ascertained 
that  the  overseers,  in  arriving  at  the  '•  gross  esti- 
mated rental,"  and  the  rateable  value  of  the 
breweries,  had  not  taken  into  consideration  the 
advantages  which  the  occupiers  of  such  breweries 
derived  from  the  before-mentioned  contracts  with 
their  tenants  the  publicans,  and  having  obtained 
the  number  of  such  "  tied  public-houses"  attached 
to  each  brewery,  increased  the  "  gross  estimated 
rental "  and  "  rateable  value  "  of  such  brewerie8_ 
respectively  by  such  an  increased  sum  as  the  com- 
mittee  in  their  opinion  considered  the  breweries  ^ 
might  reasonably  be  expected  to  let  for  with  the 
advantages  attending  the  contract  with  the  "  tied 
public-houses." 

The  following  extract  from  the  valuation  list  will 
show  the  nature  of  the  alteration  made  by  the  union 
assessment  committee  in  the  case  of  one  brewery : 
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Name 
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Owner. 

Description 
Property. 
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0 
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The  figures  827  and  254  were  crossed  oat  to 
•how  the  amounts  at  which  the  brewery  was  re- 
turned by  the  overseers.  The  figures  entered  above 
show  the  increased  amounts  charged  by  the  Union 
Assessment  Committee. 

The  committee,  however,  made  no  reduction  in 
the  valuation  list  in  respect  of  the  value  of  the 
several  tied  public-houses. 

The  overseers,  in  objecting  to  the  increase  made  in 
the  value  of  breweries,  insisted  that  if  the  valuation 
of  the  breweries  was  to  be  increased  by  reason  of 
the  advantages  derived  by  the  tied  public-houses, 
the  occupiers  of  the  tied  public-houses  should 
be  valued  only  in  respect  of  the  smaller  rents 
actually  paid  by  them  and  at  the  reduced  value 
«f  tlie  premises  resulting  from  their  obligations  to 
purchase  their  molt  liquors  of  their  landlords,  and 
not  at  the  full  annual  value  of  the  premises  without 
reference  to  such  obligation. 

The  committee,  however,  being  of  opinion  that 
they  were  bound  by  the  case  of  AUtton  v.  Monkwear- 


mouth,  28  L.  J.  117,  M.  C,  and  the  cases  therein 
referred  to^  refused  to  alter  their  decision. 

As  to  the  second  and  third  grounds  of  appeal,  the 
following  are  the  facts : 

In  the  parish  of  Sunderiand-near-the-Sea  the 
Small  TenemenU  Rating  Act  (13  &  14  Tick  c.  99) 
was  duly  adopted  in  the  year  18u0,  and  is  still  in 
force. 

By  this  Act,  sect.  4,  it  is  enacted  that  whilst  such 
order  as  firstly  hereinbefore  mentioned  is  in  force. 

The  owner  of  every  tenement  in  every  parish,  the  yearly 
rateable  value  whereof  shall  not  exceed  $<.,  shall  be  aMSHseJ 
to  the  rates  for  the  relief  of  the  poor  and  to  the  rate*  (or  the 
repairs  of  the  liigbwaye,ln  respect  of  such  tenements,  at  three- 
fourths  of  the  amount  at  which  such  tenements  would  be  liable 
to  be  rated  In  case  the  Act  had  not  passed. 

It  is  further  enacted  by  the  same  section,  that 
while  such  order  as  firstly  hereinbefore  mentioned 
is  in  force,  if  any  owner  of  any  one  or  more  of  such 
tenements  shall  be  desirous  of  paying  a  rate  in 
respect  of  all-  such  tenements  in  any  parish,  whether 
sudi  tenements  be  occupied  or  unoccupicdi  and 
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shall  give  notice  in  \rTiting  of  such  his  desire  to  the 
overseer  of  the  poor  and  to  the  surveyors  of  the 
highways  as  therein  mentioned,  then  and  in  such 
case  such  owner  shall  be  assessed  to  the  rates  for 
the  relief  of  the  poor,  and  to  the  rates  for  the  repair 
of  the  highways  in  respect  of  such  tertements  res- 
pectively, whether  the  some  be  occupied  or  unoccu- 
pied, at  a  sum  not  being  less  than  one-half  of  the 
amount  at  which  such  tenements  respectively  would 
be  liable  to  be  rated  if  occupied  in  case  this  A^thad 
not  passed. 

In  the  parish  there  are  upwards  of  four  thousand 
tenements  the  yearly  value  of  each  of  which  does 
not  exceed  OL,  and  in  making  out  the  valuation  list, 
the  overseers  entered  the  rent  of  these  tenements 
respectively  in  the  column  of  the  valuation  list 
headed  "  Gross  estimated  Rental,"  at  the  rent  at 
which  the  said  tenements  might  reasonably  be 
expected  to  let  from  year  to  year  free  from  all  usual 
tenant's  ra;te8  and  taxes,  and  to  the  tithe  commuta- 
tion rentcharge,  as  required  by  the  5  &  6  Will  4, 
c.  96,  s.  1,  and  the  Union  Assessment  Committee 
Act  18G2,  8. 15.  From  this  gross  estimated  rental 
the  overseers  made  the  usual  deductions  for  the 
average  annual  cost  of  repairs  and  insurance,  thus 
arriving  at  the  sum  at  which  the  said  tenements 
would  have  been  liable  to  be  rated  if  the  Small 
Tenements  Hating  Act  had  not  been  adopted ;  then,  in 
order  to  arrive  at  the  reduced  amount  at  which  the 
owners  should  be  assessed  instead  of  the  occupiers, 
the  overseers,  in  those  cases  where  the  owners  had 
not  compounded,  deducted  from  such  last-mentioned 
amount  (that  is  the  amount  at  which  the  property 
would  have  been  liable  to  be  rated  if  the  Small 
Tenements  liating  Act  had  not  passed)  one-fourth 
part  thereof  and  entered  the  remainder  in  the  column 
of  the  valuation  list  headed  "  Rateable  Value."  In 
those  cases  where  the  owners  had  compounded,  the 
overseers  deducted  one-half  instead  of  one-fourth 
from  the  amount  at  which  the  property  would  have 
been  liable  to  be  rated  if  the  Small  Tenements 
Rating  Act  had  not  been  adopted,  and  entered  the 
remainder  in  the  column  headed  "  Rateable  Valne." 

The  following  case  shows  the  mode  adopted  by 
the  overseers: 

In  the  case  of  a  tenement  in  which  the  owner  did 
not  compound,  from  the  "gross  estimated  rental"  of 
61.  one-sixth  was  deducted  as  the  annual  average 
cost  of  repairs  and  itjsujance,  leaving  the  sum  of 
C/.  as  the  "rateable  value"  under  the  Parochial 
Assessment  Act;  from  this  sum  of  5^  was  then 
deducted  one-fourth,  that  is  1/.  6s.,  leaving  the  sum 
of  SI.  15s.  as  the  reduced  amount  or  "rateable  value  " 
on  which  the  owner  was  rateable  under  the  Small 
Tenements  Rating  Act,  and  on  which  sum  the  rate 
was  to  be,  computed. 

In  cases  where  the  owner  had  compounded, 
from  the  gross  estimated  rental  of  6L  one-sixth 
was  deducted  as  the  average  annual  cost  for  re- 
pairs and  insurance,  leaving  the  sum  ol  5/.  as  the 
rateable  value  under  the  Parochial  Assessment  Act ; 
from  this  sum  of  5/.  was  deducted  half,  that  is 
iL  10s.,  leaving  the  sum  of  21.  10s.  as  the  reduced 
amount  or  "rateable  value"  on  which  the  owner  was 
rateable  under  the  Small  Tenements  Rating  Act, 
and  on  which  the  rate  was  to  be  computed. 

Upon  these  principles  the  rates  for  the  relief  of 
the  poor  of  the  parish  have  been  made  ever  since 
the  adoption  of  the  Small  Tenements  Rating  Act  in 
1860,  and  by  which  means  the  overseers  have 
assessed  the  owners  of  the  small  tenements  at  the 
same  uniform  pound-rate  in  common  with  the  rest 
of  the  ratepayers. 

The  overseers  contended  that,  by  the  increased 
valuation  made  by  the  committee  in  respect  of  the 
last-mentioned  rateable  hereditaments,  the  aggre- 
gate "  rateable  value"  of  the  hereditaments  within 
the  parish  was  improperly  increased  to  the  extent 


of  3875A,  and  that  such  increase  was  contrary  to 
the  provisions  of  sect.  2  of  the  6  &  C  Will.  4,  c.  96, 
and  to  the  provisions  of  sects.  35  and  36  of  the  Umrai 
Assessment  Committee  Act  1862. 

The  committee  being  of  opioion  that  the  14th 
section  of  the  Union  Assessment  Committee  Act 
18U2  required  the  overseers,  in  making  out  the 
valuation  list,  to  return  the  full  "  annual  rateable 
value  "  of  all  the  rateable  hereditaments  within  the 
parish,  and  that  the  reduction  to  be  made  in  faroor  ■ 
of  the  owners  rated,  instead  of  occupiers,  should  be' 
made  from  the  rate  in  the  pound,  and  not  from  the 
rateable  value,  confirmed  and  approved  the  raioa- 
tion  list  accordingly. 

The  questions  of  law  arising  out  of  the  above 
statement  for  the  opinion  of  the  court  are : 

First,  whether,  under  the  special  circumstances 
stated  in  this  case,  the  bre«  eries  in  question  should 
be  rated  on  any  additional  sum  beyond  their  annnal 
rateable  value  as  breweries  for  the  advantages 
derived  from  the  custom  of  those  tied  public-boases, 
the  occupiers  of  which  are  compelled  to  purchase 
their  liquors  at  such  breweries ;  and,  if  so,  whether 
the  public-houses  connected  with  the  breweriee,  but 
situate  in  other  parishes,  should  be  taken  into 
account  in  calculating  the  gross  estimated  rental 
and  rateable  value,  as  well  as  tiiose  within  the 
parish  where  the  brewery  is  situate? 

Secondly,  if  the  said  breweries  are,  in  the  opinirai 
of  the  court,  liable  to  be  assessed  in  respect  of  tho 
advantages  derived  from  the  said  tied  pnblic-hoosea, 
whether  the  said  tied  public-houses  are  liable  to  be 
assessed  at  a  reduced  "  gross  estimated  rental"  and 
"rateable  value"  in  consideration  of  being  so  tied 
to  such  breweries? 

Thirdly,  whether  the  reduction  to  be  made  under 
the  statute  13  &  14  Vict.  c.  99,  s.  4,  and  the  14  &  1& 
Vict.  c.  39,  e.  8,  to  the  owners  of  small  teaetaentt 
who  are  rated  instead  of  the  occntners,  shoold  be 
made  from  the  rateable  value  of  the  hereditaments 
assessed  or  from  the  rate  in  the  pound  to  be  levied 
and  collected  ? 

First,  as  to  the  rateability  of  the  breweries  and 
"  tied-up"  public-house* : 

Lush,  Q.  C.  (JPrideaux  and  Beath  with  him)  con- 
tended, for  the  apps.,  that  the  committee  were  wrong- 
in  rating  the  breweries  higher  on  account  of  the 
contracts  made  with  the  occupiers,  as  by  sect.  1  rf 
6  &  7  Will.  4,  c.  96,  the  property  atone  should  be 
looked  at,  and  not  the  contracts  which  the  occnirier 
might  have  with  the  owner.  That  in  this  case  the  ■ 
brewery  was  in  no  way  annexed  to  the  paUiC' 
house  except  that  they  both  happened  to  belong  to 
one  person.  Secondly,  as  to  the  Small  Tenemraits 
Rating  Act,  they  contended  that,  under  13  &.  11 
Vict.  c.  99,  s.  4,  the  reduction  should  be  made  from 
the  rateable  value,  and  that  is  not  interfered  with 
by  the  Union  Assessment  Committee  Act.  They 
referred  to 

Allison  V.  ilonkwearmoutk,  4  ElU  &  BL  ISj 

R.  Y.  Bradford,  4  M.  ft  S.  817 ;  and 

Eastm  V.  Ake,  IK.  liH.  462. 

Lidddl,  Q.  C.  {Tomliiuon  with  him),  for  the  reeps., 
firstly  contended  that  the  cases  of  Al/iaon  v.  M«Jc- 
wearmouth  and  R.  v.  Bnu^ord  were  directly  in  point; 
and  that  the  rate  was  to  be  made  on  what  mi^t 
be  reasonably  expected  from  a  tenant  who  took  the 
property  from  year  to  year  rthas  sic  ttaHtilna,  the 
test  being,  not  what  might  be,  but  what  vas,  really 
done  with  the  property ;  that  this  principle  ^ijlied 
to  public-houses,  Lord  Campbell,  in  AUistm't  cut, 
stating,  that  "the  obligation  to  grind  at  a  par- 
ticular mill  would  no  doubt  to  a  certain  extent 
diminish  the  yearly  valne  of  a  farm  subject  to  the 
servitude;  but  it  is  allowed  on  all  bands  tiiat 
this  deterioration  would  be  no  argument  agunst 
making  the  miller   assessable  in  respect. (n   tba. 
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multure  involuntarily  renUered  therein."  Secondly, 
as  to  the  Small  Tenements  Act,  that  the  object  of 
the  Union  Assessment  Committee  Act  was  to  get 
an  uniform  and  correct  valuation  of  the  parishes, 
but  tbatnothing  was  said  about  the  Small  Tenements 
Act ;  and  as  that  Act  had  not  been  repealed,  the 
parish,  in  calculating  the  amount  of  the  rate  on 
each  person,  ought  to  take  into  account  that  the 
Act  was  simply  aidopted  for  the  convenience  of  the 
parish,  to  save  trouble  and  insure  certainty  in  the 
collection  of  rates,  and  that  therefore  there  was  no 
hardship  in  the  fact  that  the  lump  sum  of  contribu- 
tion was  larger,  as  it  would  not  be  fair  on  the  other 
parishes  that  in  one  parish  the  rate  should  be  less 
because  it  adopted  a  statute  for  its  own  con- 
Tenience. 

£ble,  C.  J. — Upon  this  latter  question,  my  judg- 
ment is  for  the  resp.,  according  to  the  argtunent  of 
Mr.  Liddell.  On  the  first  reading  of  the  statute, 
my  judgment  was  inclined  to  be  the  other  way, 
thinking  there  was  a  hardship  in  the  conclusion  he 
contended  for.  I  do  not,  however,  think  the  argu- 
ment of  hardship  really  can  be  sustained ;  but 
more  than  that,  we  are  bound  to  give  effect  to  the 
enactment  of  the  Legislature  as  we  understand  it ; 
and  the  Legislature  has  required  valuation  lists  to 
be  made  out  for  every  parish,  and  those  valuation 
lists  are  to  be  made  out  for  the  purpose  of  having 
a  uniform  and  correct  valuation  of  the  rateable  pro- 
perty in  the  different  parishes.  The  question  is, 
whether  the  list  set  out  in  the  schedule  of  this  Act, 
containing  seven  columns  (the  seventh  column  being 
headed  ''liateable  Value  "j  is,  in  the  columnof  rate- 
able value,  to  show  the  annual  rateable  value  truly, 
or,  in  a  parish  which  has  adopted  the  Small  Tene- 
ments Act,  the  small  tenements  are  to  be  set 
down  at  the  stun  which  the  owner  of  those  tene- 
ments has  to  pay  under  the  statute.  In  other  words, 
the  question  is,  whether  the  column  of  rateable  value 
in  the  valuation  list  is  to  show  the  true  rateable 
value,  or,  where  it  relates  to  a  small  tenement  in  a 
parish  that  has  adopted  the  Small  Tenements  Act, 
it  is  to  show  the  proportion  of  the  rateable  value 
which  the  owner  has  to  pay.  I  am  of  opinion  that 
it  is  to  show  the  rateable  value.  Tfakt  gives  effect 
to  the  words  according  to  the  plain  meaning  of  the 
words  "  rateable  value."  If  the  contention  of  the  over- 
seers was  true  with  respect  to  small  tenements,  it 
would  mean  three-fourths  or  one-half,  according  to 
the  arrangement  made  with  the  owner ;  and  as  to 
the  rest  of  the  property,  true  rateable  value.  I 
think  that  means  "  rateable  value  "  timpliciter.  I 
observe  all  the  way  through  the  Act,  in  the  sections 
as  pointed  out  by  Mr.  Liddell,  until  we  come  to 
sect.  80,  the  enactment  carefully  points  out  that 
there  shall  be  one  uniform  valuation  of  the  rateable 
hereditaments  in  the  different  parishes,  and  that  the 
result  of  the  survegr  and  valuation  shall  appear  in 
the  valuation  list.  I  was  greatly  struck  with  the 
argument  ^that  it  is  to  be  such  a  uniform  correct 
vtduation  as  a  surveyor  surveying  the  corporeal 
hereditaments  that  are  to  be  the  subject  of  the 
rate  would  perceive  from  the  locality,  and  the 
circnmstances  under  which  the  rateable  subject  is 
placed ;  and  that  if  the  rateable  value  was  to  be 
ascertidned  with  respect  to  these  small  tenements 
upon  the  principle  cod  tended  for  by  the  overseers, 
the  rateable  value  would  not  be  what  the  surveyor 
would  perceive  by  a  survey  of  the  property  as  it 
stands,  but  it  would  be  what  the  surveyor  would 
perceive  from  a  surrey  of  the  property  together 
with  an  inquiry  as  to  whether  the  owner  had  made 
an  arrangement,  and  if  so,  whether  he  made  an 
airangement  to  pay  the  sum  at  which  it  should  be 
rated  (in  which  case  it  would  be  three-fourths),  or 
an  arrangement  to  pay  whether  the  property  is 
occupied  or  not  (in  which  case  it  would  be  one- 


half)  ;  and  so  the  column  showing  the  rateable  value 
would  be  subject  to  two  accidental  ephemeral  circum- 
stances, and  be  subject  to  the  further  accidental, 
circumstance  that  the  parish  which  had  adopted  the- 
Small  Tenements  Acts  at  one  period  might,  by 
giving  notice,  reject  the  adoption;   and  then  the 
column  "rateable  value,"  showing  the  sum  to  bo 
paid  by  the  owner  during  the  time  the  parish  had 
adopted  it,  would   not  show  the  rateable  value. 
According  to  the  construction  which  I  have  adopted, 
the  words  of  the  statute  1^  to  be  construed  accord- 
ing to  their  literal  meaning,  And  the  whole  tenor 
of  the  statute  directing  these  valuation  lists  to  be- 
made  is  clearly  to  command,  without  any  limitation 
or  exception  of  any  sort  that  I  can  see,  that  the 
rateable  value  shall  be  ascertained  according  to  the 
Parochial  Assessment   Act,    on    the   well-known 
principle  of  that  Act,  entirely  independent  of  the 
small  Tenements  Act.    The  contention  on  the  part 
of  the  overseers  is,  that  under  sect.  35  of  the  Union 
Assessment  Act,  the  owners  of  small  tenements 
have  a  right  to  compound  as  heretofore ;  and  under 
sect.  80  the  payments  are  to  be  made  as  heretofore. 
Mr.  Lush  says  these  sections  would  be  inoperative 
if  the  owners  could   not  compound  and  pay  the 
smiUler  sums.    But  I  say  I  pve  fo  these  sections 
their  full  operation,  and  hold  that  the  owner  has 
the  full  right  to  compound  as  heretofore,  and  that 
where  he  does  compound  he  is  to  pay  the  smaller 
sum  ;  and  although  the  contributions  of  the  parish 
would  depend  on  the  amount  that  is  put  down  in 
the   first  column  of  rateable  value,   yet  the  sum 
collected  in  the  parish  would  not  be  the  same  in 
proportion  to  the  rateable  valite  where  the  Small 
Tenements  Act  had  been  adopted.    ITie  case  put 
by  Mr.  Liddell  has  convinced  me  that  there  is  no 
real  hardship.    Supposing  two  parishes  side  by  side, 
with  exactly  the  same  quantity  of  rateable  property, 
without  small  tenements,  and  exactly  the  same  ratio 
of  small  tenements,  and  one  adopts  the  Small  Tene- 
ments Act  and  the  oUier  does  not  adopt  the  Small 
Tenements  Act,  in  that  case  it  is  agreed  on  all 
hands  that  the  parish  which  has  not  adopted  the 
Small  Tenements  Act  should  have  the  small  tene- 
meats  put  down  at  their  true  value  in  the  rateable 
value.  Then,  according  to  my  experience  as  counsel 
for  one  parish,  where  there  were  a  vast  number  of 
poor,  the  sum  collected  in  those  two  parishes,  in  my 
opinion,  would  be  exactly  the  same.    If  I  am  at 
liberty  to  import  the  experience  I  had  in  respect 
of  the  parish  that  I  was  acquainted  with,  it  satis- 
fied me  that  the    collector  had  an    impossibility- 
of  getting  the  true  real  amount  from  the  small 
tenements.    The  operation  of  this  section  and  the 
operation  of  the  Small  Tenements  Act  altogether 
has  an  operation  relating  to  the  collectability  of 
the  poor-rate.    The  whole  operation  is  a  convenient 
mode  by  which  the  parties  can  collect  the  poor- 
rate.    But  the  property  in  the  parish  which  is  sub- 
ject to  the  rate,  the  gross  estimated  rental,  the  rate- 
able vcdue  of  all  the  premises  in  short  before  you 
come  to  the  end  of  Uie  column  as  the  sum  to  be 
paid,  all  these  remain  the  same.    But,  in  respect  of 
the   coUectabiUty  of  the  rate,   if  the  parish  has. 
adopted    the    Small    Tenements    Act,    and    the 
owner  insures  to  the  parish  either  three-fourths  or 
one-half  of  the  rate,  that  is  collected.    And  a  com- 
parison of  the  Union  and  the  Parochial  Assessment 
Act  confirms  me  very  much  in  this  view,  for  the 
-schedule  of  the  Ucion  Assessment  Act  contains  all 
the   same    first    seven  columns    that    are    in  the 
schedule  of  the  Parochial  Assessment  Act,  but  does 
not  contain  the  eighth  column.    E^h  of  them  have 
got  "  Name  of  occupier,"  "  Name  of  owner,"  "  De- 
scription of  property,"   "  Situation  of    property," 
"Bstimated    extent,''   "Gross    estimated   rental,'" 
"Bateable  value."    But  "Bate  at  sixi>ence  in  the- 
pound  "  is  in  the  Paro^ial  Assessment  Act,  and  i» 
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not  in  the  Union  Assessment  Committee  Act.  I  say 
that  the  application  of  the  privilege  giren  by  th*  Small 
Tenements  Act  should  be  confined  entirely  to  the 
8um  put  down  in  the  eighth  colwnn,  whidb  eighth 
column  is  called  "The  rate  at  so  much  in  the 
pound."  And  as  to  an  owner  who  has  compounded, 
It  would  be  exactly  one-half  of  that  which  was  put 
down  for  every  one  else  as  resulting  from  premises 
of  the  same  value.  Thus :  to  use  the  schedule  of  the 
Parochial  Assessment  Act  as  an  example,  put  down 
"  rate  at  R  7s.  6tL,"  add  against  name, "  Owner  having 
compounded,"  instead  of  being  the  total  of  the 
rate,  it  would  be  three-fourths  or  one-half  of  it 
Upon  an  examination  of  the  Union  Assessment 
Act,  and  referring  to  the  Small  Tenements  Act, 
■and  reading  them  together  with  the  Parochial 
Assessment  Act,  I  think  the  Legislature  intended 
that  the  rateable  value  in  the  valuation  list  should 
l)c  the  true  rateable  value  ascertained  from  tho 
-essential  permanent  quality  of  the  rateable  subject, 
capable  of  being  ascertained  by  a  surveyor,  who 
would  know  the  real  permanent  value  of  the  pro- 
perty, not  depending  on  any  accident,  such  as  the 
Arrangement  made  from  time  to  time  between  the 
owners  and  the  overseers  in  respect  of  the  col- 
icction  of  the  sum  which  would  be  due  and  be  paid 
hy  them. 

Btlbs,  J. — ^I  am  of  the  same  opinion.  I  ntnst 
oonfess  that  until  I  heard  the  argument  of  Mr. 
liiddell  I  thought  otherwise.  I  now  entirely  agree 
with  my  Lord.  It  must  not  be  forgotten  in  all 
these  cases  that  the  statute  imposes  the  tax,  not 
upon  the  land,  but  on  the  person ;  for  the  statute 
«.iy9,  "  by  the  taxation  of  every  inhabitant,  parson, 
■vicar,  and  others,  and  every  occupier,"  &c ;  and  it 
was  decided  in  Theed  v.  Starka/,  8  Mod.  314,  that 
foor-rates  were  penonal  charges  and  not  charges 
on  the  land.  Now,  that  being  so,  it  seems  to  me 
that  the  words  in  the  13  &  14  Vict.  c.  99,  s.  4,  may 
very  well  be  read  as  referring  to  the  person,  and  not 
So  the  property.  I  admit  that  some  slight  violence 
must  be  done  to  the  Act,  and  that  instead  of  the 
«xact  words  we  must  read  "according  to,"  or  "in 
proportion  to."  Indeed  that  must  be  so ;  because,  if 
you  made  a  rate  on  any  other  principle,  it  would 
4ippear  that  the  rateable  property  is  one-half  in 
Talue  of  what  it  really  is.  At  the  end  of  every  rate 
Xhere  is  this  declaration  of  the  overseers  and  church- 
wardens :  "  We  do  declare  the  several  particulars 
epecifled  in  the  respective  columns  of  the  above  rate 
to  be  true  and  correct,  so  far  as  we  have  been  able 
to  ascertain  them."  The  constructions  contended  for 
t>y  Mr.  Lush  would  have  this  effect,  that  the  church- 
wardens and  overseers  at  the  bottom  of  the  rate 
must  make  a  false  declaration,  whereas,  if  you  read 
the  word  "rate  "  here  to  mean  what  it  really  means, 
namely,  a  charge  on  the  person  in  respect  of  the 
land,  then  there  is  nothing  but  what  is  strictly 
correct.  The  rateable  value,  the  gross  value,  and 
the  rate  on  the  person  are  put  down.  Therefore,  I 
now  incline  very  much  to  think  that  the  proper 
mode  of  proceeding  even  before  the  Union  Assess- 
ment Act  was  to  put  down  the  correct  rateable  and 
the  correct  gross  value,  anl  the  amount  of  the  rate 
upon  the  person.  However  that  may  be,  it  seems 
to  me,  when  we  come  to  the  Union  Assessment  Act, 
it  must  be  so.  This  statute  is  imperative  with  res- 
pect to  that  which  is  now  under  appeal,  namely,  the 
valuation  lists,  that  they  shall  be  correct  valuation 
lists.  They  are  to  be  made,  and  as  pointed  out  by 
my  Lord  they  may  be  made  by  persons  who  have 
no  knowledge  of  these  arrangements.  The  statnte 
says  they  shall  be  correct  valuation  lists.  This  is 
not  an  appeal  against  the  rate,  but  it  is  an  appeal 
against  the  valuation  lists.  It  seems  to  me,  if  it 
had  not  been  in  this  form  it  would  have  been  in- 
:t.  Perhaps  there  was  no  occasion  for  the  36th 


section  of  the  Union  Assessment  Act ;  but  if  there 
was,  it  applies  to  this  case,  for  it  says  "  nothing 
shall  be  construed  to  prevent  the  owners  of  teD«- 
ments  from  compounding  for  the  rates  to  be  ••- 
sessed  on  the  same."  That  is  not  quite  correct 
It  ought  to  have  been  "  assessed  in  respect  of  the 
same,"  in  such  manner  as  they  were  by  any  statute 
or  statutes  enabled  to  do  before  the  passing  of  this 
Aet."  Upon  these  grounds,  therefore,  I  conceive 
that  what  has  been  done  has  been  rightly  done;  and 
if  it  were  otherwise,  we  should  be  adopting  a  con- 
struction which  would  make  the  declaratioDs  of  the 
overseersand  churchwardens  incorrect  on  the  face 
of  it.  With  respect  to  the  hardship,  that  has  been 
clearly  answered  by  Mr.  Liddell ;  that  objection  has 
been  entirely  disposed  of,  and  I  can  add  nothing  to 
what  has  been  said. 

MoHTAOCB  Shttb,  J.  concuTTed. 

Judgment  on  the  third  question  for  the  resps. 

The  following  judgments  were  subsequently  de- 
livered on  the  other  two  points : 

M(y  10. — ^Eble,  C.  J. — The  question  relating  to 
the  rateable  value  of  the  small  tenements  was 
answered  at  the  time  of  the  argument.  The  ques- 
tions relating  to  the  rateable  value,  first,  of  the 
breweries,  and,  secondly,  of  the  tied  public-housea, 
are  now  to  be  disposed  of.  The  case  relates  to  five 
breweries,  and  a  number  of  puUic-houses  tied  to 
each  brewery  ;  some  being  in  the  same  parish  with 
the  brewery  to  which  they  are  tied,  and  some  in  a 
different  parish.  It  seems,  from  the  case,  that  all 
the  breweries  are  rated  on  some  principle  known  to 
the  assessment  committee.  Without  referring  to 
the  title-deeds  and  leases  for  the  purpose  of  this 
judgment,  I  will  take  the  case  as  if  it  related  to 
one  brewery  in  one  parish,  and  one  public-bouse 
tied  thereto,  by  a  contract  for  beer,  in  another 
parish  ;  and  then  the  facts  relevant  to  the  question 
are,  that  the  occupier  of  the  public-house  holds  it 
under  a  lease  from  the  oocuiner  of  the  brewery; 
that  in  the  lease  he  contracts  to  take  beer  from  Ua 
landlord's  brewery ;  and  that  the  rent  to  be  paid  for 
the  public-house  is  adjusted  by  reference  to  this 
contract.  Thus  this  causes  a  loss  to  th»  tenant  in 
respect  of  the  beer  he  buys ;  that  is,  he  pays  more 
for  it  than  he  would  have  to  pay  if  he  traded  free 
from  such  contract.  It  also  causes  a  gain  to  the 
landlord's  brewery,  from  the  same  cause.  The  caae 
does  not  state  that  the  gain  to  the  brewery  is  greater 
or  less,  or  equal  to  the  loss  of  the  pablio-boose ; 
but,  as  nothing  is  stated  to  the  oonttvry,  I  «««nnw» 
it  to  be  equal.  Thus,  the  rent  in  money  to  be  paid 
and  received  respectively  is  less  than  it  would  be  if 
the  house  were  free,  by  the  amount  of  such  reqiee- 
tive  loss  and  gain ;  but  the  value  that  pane* 
between  the  landlord-brewer,  sdling  ieer  on  the  one 
side,  and  the  tenant-publican  buying  beer  on  the 
other  side,  is  the  same  as  it  would  be  if  the  bo^K 
were  free.  -The  overseen  making  out  the  voluatiaa 
lists  for  these  parishes,  and  setting  down  the  rate- 
able value  of  this  brewery  and  of  this  pobljo- 
house,  among  the  others,  have  obeyed  litaaUy 
the  commands  of  the  tJnion  AMessment  Act 
and  the  Parochial  Assessment  Act ;  that  ii,  ihejr 
have  estimated  the  gross  rent  which  each  of  those 
tenements  would  be  worth  to  a  free  occu^er;  and 
in  making  that  estimate  they  have  excluded  fron 
their  attention,  as  they  were  bound  to  do,  any  prfe- 
renco  to  special  profits  of  trade  by  reason  of  special 
contracts  in  leases  or  otherwise.  The  asseasmcut 
committee,  in  revising  these  valuation  listi^  have 
made  an  alteration  by  increasing  the  estimate  of  the 
gross  rent  which  the  brewery  could  commaod.  They 
do  not  state  on  what  princi^e  they  hare  made  tfaia 
increase,  or  on  what  evidence  they  have  acted;  hot 
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they  have  raised  the  rateable  value  from  234/.  to 
3a5/.  ia  the  example  set  out  in  the  case,  being  nearly 
the  rate  of  increase  which  was  approved  of  in  the 
case  of  AUimn  y.  MonhneannmUh.  It  is  further 
atated  that,  althoagh  they  have  followed  that  case 
in  raising  the  rateable  value  of  the  brewery  on 
account  of  the  brewery,  they  hare  not  lowered  the 
rateable  value  of  the  public-house  by  the  amount  of 
the  loss  caused  by  the  tie ;  probably  because  the 
judgment  in  AUiton'i  case  does  not  refer  thereto. 
We  are  thus  called  upon  to  decide  between  the  over- 
seers and  the  assessment  committee ;  and,  in  my 
opinion,  the  overseers  are  right.  In  support  of  that 
opinion  I  would  premise  some  observations  before 
examining  the  application  of  the  case  of  Attiton  v. 
MonhceannoHlA,  on  whichtbe  assessment  committee 
rely ;  I  would  premise  that  the  Union  Assessment 
Act  now  under  consideration,  has  a  purpose  ulterior 
to  the  Parochial  Assessment  Act,  which  alone  was 
under  consideration  in  AUiton  v.  MoniwearmoutL 
The  purpose  of  the  Parochial  Assessment  Act  is  to 
provide  for  equality  in  the  rating  of  each  of  the 
rateable  subjects  in  one  parish.  U^e  purpose  of  the 
Union  Assessment  Act  is  to  provide  for  equality  in 
the  rating  of  each  aggregate  of  rateable  value  in 
each  of  the  parishes  of  the  union.  This  latter  pur- 
pose is  to  be  effected  by  applying,  with  correct  uni- 
formity, throughout  every  parish  of  the  union,  the 
principles  for  estimating  value  as  required  by  the 
Parochial  Assessment  Act.  The  valuation  lists  are 
made  a  permanent  standard  of  value  whereby  to 
assess  all  the  rateable  subjects  within  the  union, 
both  to  the  Parochial  and  to  the  Union  Assessment 
Acts,  until  an  alteration  shall  have  been  made ; 
and,  although  a  mode  of  alteration  is  provided, 
yet,  considering  the  expense  and  difflcnlty  of  a 
survey  of  the  rateable  property  in  a  union,  an  alte- 
ration will  not  be  easily  made.  It  is  dierefore  com- 
manded by  those  statutes,  as  I  understand' them, 
that  the  estimate  of  the  rental  should  be  confined 
to  corporeal  hereditaments,  and  should  be  founded 
on  the  more  permanent  elements  of  value  found 
therein,  excluding  the  effect  of  temporary  contracts 
and  other  such  contracts.  I  would  further  premise 
that,  as  the  case  is  stated,  there  is  no  ground  for 
assuming  that  Uie  aggregate  value  of  the  two 
tenements  does  not  continue  the  same  whether  they 
are  held  separately  or  jointly,  there  being  no  state- 
ment of  any  increase  of  value  by  reason  of  any  com- 
bination. Then,  if  the  brewery  gains  by  the 
tie  what  the  public-house  loses  th^by,  and  no 
more,  the  aggregate  amount  of  the  rateable  value 
of  the  two  tenements  ought  to  be  the  same,  whether 
they  are  rated  together  or  ge^rately,  whether 
they  ore  held  under  the  same  or  different  landlords. 
Under  these  circumstances  the  notion  that  the 
rateable  valuable  of  the  brewery  could  be  increased 
by  the  gain  from  the  tie,  without  lowering  the 
rateable  value  of  the  public-house  to  the  same 
extent  by  reason  of  the  loss  from  the  tie,  was  so 
untenable  that  the  counsel  for  the  resp.  did  not 
offer  to  maintain  it.  By  that  admission  the  ques- 
tion to  be  answered  is  narrowed  to  the  point  whe- 
ther the  whole  rateable  value  of  the  public-house 
shall  be  set  down  in  the  list  for  the  parish  where  it 
is  sitnate,  or  partly  therein  and  partly  in  the  parish 
-where  the  brewery  is  situate  to  wmch  it  is  tied. 
That  question  may  be  raised  in  respect  of  four 
changes  of  the  relation  between  the  respective  occu- 
iriers  of  the  brewery,  and  of  the  public-house : 
first,  I  would  take  the  case  when  the  owner  of  both 
is  the  occupier  of  both,  the  brewer  carrying  on  the 
public-house  by  a  servant.  There  is  no  lease  and. 
no  tie,  and  each  rateable  subject  would  be  rated  in 
the  parish  where  situated,  upon  the  ordinary  prin- 
cilde,  and  the  contingent  possibility  of  a  tie,  in 
case  titere  should  be  a  lease  of  each,  would  be  imma- 
terial.   The  value  thus   ascertained   is   the   true 


rateable  value  for  the  list.  Secondly,  I  would 
take  the  case  where  the  owner  of  both  tene- 
ments occupies  the  brewhouse.  worth  say  200f. 
per  annum,  and  lets  the  public-house  to  a  pub- 
lican, say  at  20/.  per  annum,  without  any  con- 
tract relating  to  beer,  the  house  would  be  frcc^ 
aud  the  rateable  value  would  be  the  same  as  in  the 
last  case,  unaffected  by  a  tie.  Thirdly,  I  would  take 
the  case  where  the  owner  of  both  tenements  occu- 
pies the  brewery  and  lets  the  public-house  with  the 
tie,  that  is,  with  the  contract  for  taking  beer,  the 
money-rent  being  lowered,  say  to  10/.,  and  the  beer 
overcharged,  say  to  the  same  amount.  In  this  cass 
also  it  seems  to  me  that  the  rateable  value  of  each 
remains  the  same,  and  would  be  rated  in  the  parislt 
where  situate.  Fourthly,  I  take  the  case  whero 
the  owner  of  both  tenements  makes  a  lease  of  each, 
first  letting  the  public-house,  assumed  to  be  worth 
20L,  for  1(£,  momed  rent,  with  a  contract  for  takinpr 
beer  which  is  worth  lOL,  given  to  the  brewer,  and 
then  letting  the  brewery  with  the  benefit  of  that 
contract,  the  brewery  by  itself  being  worth  200i  per 
annum,  the  benefit  of  Uie  tie  being  worth  10/.  per 
annum.  Thus  the  rent  for  the  brewery  with  tho 
contract  is  210/_per  annum.  Under  these  circum- 
stances, also,  it  seems  to  me  that  each  tenement 
should  be  rated  in  the  place  where  it  is  situate,  at 
the  rent  which  it  would  command  if  let  by  itself 
without  the  tie ;  and  that  a  decision  that  the  rate- 
able value  in  the  fourth  case  is  different  from  that 
of  the  former  cases,  would  in  effect  hold  that  tho 
rateable  value  depends  on  the  actual  occupation, ' 
not  on  the  estimated  rental,  which  is  contrary  to 
the  Assessment  Acts,  as  I  understand  them.  More- 
over, if  the  rateable  vidue  is  altered  by  the  tie, 
the  overseers  making  the  rate  ought  to  know 
whether  it  exists.  Its  existence  depends  on  tho 
title-deeds  and  leases  of  the  brewer  and  pub- 
lican. If  the  overseers  are  to  rate  for  the  tie,  it 
seems  to  follow  that  they  ought  to  inspect  and 
understand  those  documents  of  title,  and  this  con- 
sequence seems  to  me  absurd.  The  assessment 
committee  do  not  refer  to  any  such  source  of 
knowledge:  perhaps  they  have  increased  the  rate  on 
•very  brewery  to  a  large  amount,  assuming  that  the 
tie  exists,  and  they  expect  the  brewer  to  produce  his 
deeds  to  relieve  himself  If  that  assumption  bo  wrong. 
But  such  a  principle  of  rating  cannot  be  sanctioned 
by  any  court  at  Westminster.  I  now  proceed  tothe 
case  «i  Allison  v.  Monkwearmouth,  The  facts  of 
that  case  seem  to  me  to  be  materially  different  from 
those  here  stated,  and  the  statute  here  to  be  con- 
strued is  different  from  the  statute  then  in  question, 
and  therefore  it  is  not  necessary  to  decide  whether 
an  opinion  given  by  a  court  by  way  of  advice,  from 
which  there  is  no  appeal,  is  as  binding  on  co-ordi- 
nate courts  as  a  judgment  would  be  where  the  same 
question  is  sent  up  to  a  second  gourt  for  its  opinion. 
I  should  think  not.  It  seems  to  me  that  each  court 
is  in  such  case  original,  and  bound  to  give  its  own 
judgment,  just  as  on  a  motion  for  a  writ  of  habeas 
corpus  each  tribunal  must  give  its  own  decision 
without  being  swayed  by  other  tribunals.  But,  as 
already  observed,  it  may  be  that  we  are  not  called 
on  here  to  say  that  any  former  case  should  be  over- 
ruled. In  Allison  v.  Monhcearmouth  the  title-deeds 
and  leases  were  produced  by  the  brewer,  and  the 
facts  relevant  to  the  rating  of  the  brewery  for  the 
supposed  profit  from  the  tie  were  taken  therefrom. 
Those  facts  were  that  Sir  Marmaduke  Williamson 
was  owner  of  a  breweir.  Of  which  the  rateable  value 
by  itself  was  350/^,  ancT  thirty-three  public-houses 
of  which  the  rateable  value  is  not  given.  .  ,Tli 
public-houses  he  had  let  with  the  contract  to  tal 
beer  atmonied  rents  amountin  the  aggregate  to  15< 
He  then  leased  to  Allison  for  seventeen  years  tl 
brewery,  with  the  goodwill  of  these  public-house 
as  it  is  called,  subject  to  the  payment  of  the  rem 
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theretofore  received  by  Williamson,  that  is,  yielding 
in  respect  of  the  brewery  and  fixtures  350/1,  and  in 
-respect  of  the  public-bouses  160/.  This  sum  of 
150L  thas  described  is  found  to  have  been  in  sub- 
«tance  the  rents  of  the  public-houses  collected  by 
Allison  for  Williamson  during  the  existing  leases. 
When  the  tenancies  changed,  Allison  let  to  the  new 
tenants,  and  continued  to  receive  during  the  term 
the  same  raonied  rent  from  those  public-houses 
amounting  to  about  the  sum  of  liOL  per  annum, 
■whidh  he  paid  to  Williamson  under  the  above-men- 
tioned covenant.  The  lease  of  the  goodwill  of  the 
public-houses  is  thus  shown  by  the  case  to  have 
been,  in  effect,  a  lease  of  the  public-houses.  The 
court  held  that  Allison  was  liable  to  be  rated  for 
this  sum  of  150/.,  being  the  amount  of  rent  so  re- 
ceived. The  case  also  finds  that  all  the  tenants 
were  assessed  for  their  public-houses,  but  the  value 
is  not  stated.  These  being  the  facts,  the  judgment 
Affirming  the  rate  on  the  brewer  for  the  amount  of 
rent  collected  by  him  and  paid  over  to  the  superior 
landlord,  has  thcsingularoffect  of  holding  that  a  rent- 
cullec  tor  may  be  rateable  for  the  amount  of  ren  ts  which 
he  collects  where  the  given  relation  of  brewer  and 
publican  is  found  to  exist  Although,  as  a  general 
rule,  the  province  of  the  court  here  is  confined  to 
■  deciding  on  rateability,  and  does  not  extend  to 
deciding  on  amount,  yet  the  court,  in  thus  holding 
the  brewer  liable  to  be  rated  for  the  rents  collected, 
refused  to  give  permission  to  go  into  the  question 
of  the  cost  of  the  production  of  the  supposed  rate- 
able value  of  150/.,  and  assumed  that  the  covenant  to 
pay  that  sum  as  rent  of  the  brewhouse  was  inclusive 
of  rateable  value,  although  the  deed  showed  it  was 
rent  collected.  The  case  ^so  found  that  Mr.  Allison 
rented  other  public-houses,  not  of  a  brewery  landlord, 
which  be  sub-let  to  publicans  with  the  contract  for 
beer.  The  notion  of  rating  him  for  the  rent  he 
received  from  those  publicans  seems  not  to  have 
been  attempted :  but,  if  he  was  liable  for  those  he 
rented  of  Williamson,  it  is  difficult  to  say  why  he 
was  not  liable  for  those  >  rented  of  others.  If  the 
attempt  had  been  made  to  rate  him  for  every  public- 
house  under  contract  with  him  to  take  beer,  it  would 
liave  been  the  rating  of  a  profit  of  trade,  aud  yet  the 
profit  from  beer  to  Williamson's  public-houses  was 
the  same  profit  of  trade  as  that  from  other  public- 
liouses.  Furthermore  there  is  sound  distinction 
l>etween  that  case  and  the  present,  on  the  ground 
that  the  assessment  lists  relate  to  the  whole^union, 
and  all  the  tenements  are  at  once  to  be  assessed. 
Under  the  former  Acts,  before  the  Union  Assess- 
ment Act,  there  was  a  defect  in  deciding  appeals  on 
rates,  because  only  one  tenement  was  the  subject  of 
the  judgment  at  a  time,  and  in  apportioning  the 
rateable  value  of  two  or  more  portions  of  the  same 
rateable  subject  in  two  or  more  parishes,  the  in- 
justice of  doubly  rating  the  same  rateable  subject 
might  be  inflicted  in  the  apportioning  process,  un- 
less all  the  i>ortions  were  disposed  of  at  once.  Ac- 
cordingly, in  AUison't  case,  although  it  appeared 
that  the  tenants  of  the  public-houses  were  rated 
as  well  as  the  tenant  of  tiie  brewery,  yet  the 
couit  had  no  power  of  inquiring,  and  did  not 
inquire,  whether  the  public-houses  were  rated 
aX  their  full  value,  and  whether  the  rating 
Allison  for  the  rents  which  they  paid  to  him  was 
not  in  reality  a  double  rating  of  the  rent  of  these 
2>ublic-hooses ;  that  is,  once  on  the  tenant,  and  again 
■on  Allison.  Here  the  overseers  have  rated  all  the 
public-houses,  as  well  as  the  brewery,  according  to 
the  principle  of  the  Assessment  Acts,  and  according 
to  those  principles  the  publican  would  have  to  pay 
a  rate  both  on  the  lower  money  payment  and  higher 
beer  charges  which  he  pays  to  the  brewer,  his  land- 
lord, und.T  the  contract.  There  is  no  suggestion 
that  any  f  urtlicr  value  is  created  by  this  relation  of 
landlord  and  tenant.    If  the  suggestion  was  made. 


it  certainly  could  not  be  ascertained  witbout  taking 
an  account  of  the  profits  of  the  beer  trade,  involving 
an  account  of  all  losses  by  insolvency,  and  others 
wise,  and  so  it  would  be  made  apparent  that  it  was 
an  attempt  to  rate  a  profit  of  trade.  If  the  doctrine 
is  established  that  the  supposed  profit  from  a  pub- 
lican-tenant taking  beer  by  contract  is  rateable  upon 
the  brewer,  the  question  would  arise  why  the  same 
profit  arising  by  reason  of  a  publican-debtor  con- 
tracting to  take  beer  from  the  brewer-creditor 
shoiild  not  be  also  assessed.  The  tie  is  created  as 
well  by  a  loan  secured  by  bill  of  sale  as  by  a  core- 
nant  in  a  lease ;  that  is,  unless  the  publican  can  pay 
off  the  loan  he  may  be  broken  up,  as  it  is  called,  at 
any  time,  and  yet  the  attempt  to  make  such  a  profit 
of  trade  rateable  has  not  been  made.  It  is  also  dear 
that  a  brewer  differs  not  in  respect  of  this  liability 
from  a  butcher,  a  baker,  or  the  Uke.  If  the  brewer- 
landlord  is  to  be  rated  as  Allison  was,  other  trades- 
men landlords  influencing  custom  by  letting  retail 
tenements,  with  contracts  for  custom,  ought  to  be 
raised ,  but  such  an  item  of  rateable  value  has  never 
been  recognised.  For  these  reasons  the  case  of 
Allison  V.  ilonkwearmouth  seems  to  me  distininush- 
aWe  from  the  present.  In  the  judgment  delivered 
by  us  in  that  case  I  endeavoured  to  distinguish  the 
right  of  the  occupier  of  a  soke-mill,  derived  from 
immemorial  custom,  to  the  servitude  of  all  irithin 
the  soke,  and  the  right  of  the  occupier  of  a  canteen 
placed  in  a  populous  locality  from  a  right  derived 
under  such  a  contract  as  that  in  Allison's  case.  I  refer 
to  the  reasons  there  given,  which  appear  to  me  to 
have  more  force  when  applied  to  an  assessment  list 
fixing  the  rateable  value  of  each  rateable  subject  in 
the  union,  on  the  principles  above  explained,  and  I 
will  not  increase  the  length  of  this  judgment  by 
repeating  what  I  am  reported  there  to  hare  said. 
I  will  only  add,  as  to  the  soke-mill,  that  the  pre- 
scriptive right  of  the  miller  of  that  mill  to  the  mul- 
ture from  the  inhabitants  of  the  soke  is  a  reality 
affecting  the  fee-simple  of  the  whole  locality,  and 
the  immediate  profit  fixed  by  the  custom  subject  to 
no  risk  of  trade,  if  the  miller  may  take  his  toil  in 
kind;  whereas  the  right  of  the  landlord  to  sue  oa 
the  contract  for  taking  beer  is  a  personalty  affect- 
ing only  the  persons  of  the  contracting  parties,  and 
the  profit  therefrom  varies  in  proportion  to  the  skill 
of  the  contracting  parties,  and  is  subject  to  all  the 
risks  of  trade  from  insolvency,  dishonesty,  and  the 
like.  If  this  be  correct,  the  profit  to  the  mill  from 
the  prescription  is  rateable,  and  the  profit  to  the 
brewer  from  the  contract  for  beer  is  not.  Upon 
this  review  I  come  to  the  conclusion  that  the  jt^g- 
ment  should  be  for  the  apps. 

Brt.E8,  J. — In  this  case  no  question  arises  as  to 
the  aggregate  rateable  value  of  the  whole  brewing 
concern,  including  in  that  expression  both  the 
brewery,  properly  so  called,  and  the  restricted 
public-houses.  The  question  is,  how  that  rateaUe 
value  should  be  distributed  between  the  brewery 
Itself  and  those  restricted  houses.  It  has  been  de- 
cided by  the  Court  of  Q.  B.,  in  AlUsm  v.  Monlaetar- 
mouth,  4  £1.  &  B.  13,  by  which  conclusion  I  think 
we  are  bound,  that  the  monopoly  which  a  brewery 
enjoys  over  its  tributary  public-houses  enhances 
the  rateable  value  of  the  brewery.  It  is  a  necessaiy 
consequence  that  it  diminishes  the  rateable  value  w 
the  public-houses.  It  doubly  affects,  or  may  affect, 
their  annxial  value  to  the  occupiers,  who  not  only 
pay  more  for  their  beer,  but  being  shut  ost 
from  the  benefit  of  buying  in  ibe  open  market, 
may  be  obliged  to  purchase  an  inferior  artide 
and  to  suffer  a  diminution  of  the  extent  of  their  trade 
as  well  as  of  their  rate  of  profit.  Thesepublic-honsesdo 
in  consequence  actually  let  at  a  lower  rent  Una 
they  would  otherwise  command.  It  is  objected  that 
a  mere  personal  contract  cannot  diminish  the  i 
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able  value  of  land  or  honaet.    But  the  stat.  6  &  7 
Will.  4,  c.  96,  establishei  u  the  criterion  of  rateable 
Talae  the  rent  (subject  to  the  deductions  there  enu- 
merated) which  a  tenant  not  for  a  long  term  of 
years,   but  from  year  to  year,  would  give.    The 
Btatate  does  not  make  the  actual  rent  reserved  the 
criterion  of  rateable  value,  but  the  true  theoretical 
rent ;  that  is  to  say,  the  sum  at  -which,  making  the 
statutable  deductions  and  having  regard  to  all  the 
Burroanding  circumstances,  the  tenement  ought  to 
command.    Again,  the  statute,  by  adopting  a  sup- 
posed tenancy  from  year  to  year,  seems  to  exclude 
a  raloation  of  distant  future  advantages  or  disad- 
vantages of  the  property  demised,  and  to  regard  its 
actual  condition  at  the  time  of  the  rate,  or  in  tiie 
immediate  future.    Now,  if  the  natural  or  ordinary 
advantages  of  a  tenement  are  permanently  taken 
away  from  it,  and  'annexed  to  another  tenement, 
that  should  seem  to  be  a  diminution  of  the  value  of 
the  first  tenement,  and  an  augmentation  of  the  value 
of  the  second.    It  seems  to  me  that  it  makes  no 
'difference  whether  the  severance  arises  from  modem 
contract,  or  from  prescription,  which  presupposes 
aa  ancient  contract.    In  this  case  the  ordinary  ad- 
vantages of  the  tenement  are,  by  a  permanent  con- 
tract between  landlord  and  tenant,  taken  away  from 
the  tenant's  tenement,  and  annexed  to  the  landlord's 
tenements.    If  it  be  said  that  the  surrender  of  these 
ordinary  advantages  by  the  tenant  to  the  landlord 
ia  in  effect  rent  paid  by  the  tenant  to  the  landlord, 
I  should  respectlFnlly  answer  that  it  is  straining  the 
■word  "  rent,"  as  used  in  the  statute,  to  give  it  this 
extensive  signification.    Moreover,  there  are  cases, 
much  nearer  to  a  reservation  of  rent  service  to  the 
landlord  than  the  case  now  under  consideration, 
in    which  cases,  neverdieless,  the   reservation   of 
valuable  privileges  to  the  landlord  on  the  one  hand, 
or  the  enjoyment  of  them  by  the  tenant  on  the 
other,  have  been  held  respectively  to  diminish  or 
augment  the  rateable  value  of  the  tenant's  occupa- 
tion.   Thus  it  has  been  decided,  that  if  the  land- 
lord allows  to  the  tenant  the  right  of  shooting,  the 
tenant  will  be  rated  at  more ;  but  if  the  landlord 
xeserves  it  to  himself  the  tenant  will  be  rated  at 
less:    (lUg.    V.    ThurhUme,  28  L.  J.   106.)     Some 
ornamental  squares  in  the  metropolis  most,  by  mere 
private  contracts  for  a  long  term  of  years,  bie  used 
as  squares,  and  no  one  would  live  there  subject  to 
those  contracts.    Their  rateable  value,  though  in 
itself  very  great  for  many  purposes,  is  destroyed  by 
contract,  and  by  contract  it  is  transferred  to  the 
adjoining  property,  for  it  is  included  and  rated  in 
the  Incieased  value  which  the  ornamental  square 
confers  on  the  mansions  that  surround  it.    A  house 
in  Cheapside,  let  as  a  shop,  for  which  it  is  adapted 
hy  situation  and  construction,  would  command  a 
large  rent,  but  if  it  be  subjected  by  the  ground 
landlord  to  a  stipulation  that  it  shall  be  us^  as  a 
dwelling-house  only,  and  not  as  a  shop,  its  rateable 
value  in  the  occupation  of  a  tenant  is  reduced  by 
the  effect  of  the  contract.    It  ia  no  objection  that 
a  portion  of  the  value  of  the  land  may  thus  escape 
the  rate  altogether,  for  the  statute  of  Elizabeth 
imposes  the  rate,  not  on  the  land,  but  on  the  person 
■ot  the  occupying  tenant  in  respect  of  his  ability, 
as  tested  bjr  the  annual  value  of  the  land  he  occu- 
pies; for,  originally,  an   inhabitant  and  occupier 
was  rated  for  personal  property  as  well  as  real  pro- 
perty ;  and  it  has  been  repeatedly  h01d  that  the 
poor-rate  is  no  charge  upon  the  lanp :  (Theed  v. 
Starkie,  8  Mod.  314.)    Nor  is  there  much  danger 
of  abuse,  for  in   ordinary  cases   that    method   of 
letting  which  will  produce  most  rent  will  be  pre- 
ferred by  the  landlord.    It  is  true  that  pecuniary 
charges    on    the    land    created    by    contract,    as 
ground  rentcharges,  annuities,  interest  of    mort- 
ice, and  the  like,  are  not  to  be  deducted  from 
the   rateable    value  of   a   tenement,   but   that  it 


is  because  the  legal  criterion  of  rateable  value 
is,  by  the  provision  of  the  statute,  the  rent 
which  a  tenant  from  year  to  year  would  give  for  the 
land  in  its  actual  condition,  subject  to  certun 
deductions,  among  which  are  tithes,  rates,  taxes, 
insurance,  repairs,  &C.,  but  among  which  deduc- 
tions pecuniary  charges  created  by  contract  are  not 
to  be  found.  But  in  truth  the  statute  of  6  &  7 
Will.  4,  though  not  in  form  declaratory,  made  very 
little  aiteration  in  the  principles  of  rating  before 
accepted  by  courts  of  law.  For  these  reasons,  dif- 
fering, with  respect  and  reluctance,  from  the  judg- 
ment of  the  Lord  Chief  Justice,  I  think  the 
magistrates  were  right  in  their  decision. 

MoiriAonB  SMrm,  J. — I  agree  with  my  Lord  that 
the  judgment  on  the  first  and  second  questions  of 
this  special  case  should  be  for  the  apps.  These 
questions  in  substance  are,  whether  the  rateable 
value  of  a  brewery,  to  be  inserted  in  a  valuation 
list  under  the  Union  Assessment  Act  1862.  is  to  be 
increased  beyond  the  ordinary  rateable  value  of  the 
like  property,  and  the  rateable  value  of  certain 
public-houses  is  to  be  reduced,  because  the  owner  of 
both  has  made  a  contract  with  his  tenants  of  the 
public-houses  that  they  shall  buy  all  their  beer  of 
him  as  brewer,  at  a  price  beyond  the  fair  market 
price  of  the  beer.  It  is  contended  by  the  counsel 
for  the  resps.  that  the  rateable  value  of  the  brewery 
should  be  increased,  and,  as  a  consequence  (whic^ 
he  admits),  that  the  rateable  value  of  the  public- 
houses  should  be  reduced  by  reason  of  these  con- 
tracts, and  this  although  the  properties  may  happen 
to  be  in  different  parishes.  It  appears  to  me  that 
this  contention  is  not  well  founded,  and  that  the 
contracts  between  tiie  brewer  and  the  publicans  do 
not  form  a  basis  for  either  raising  or  diminishing 
the  gross  or  net  rateable  value,  as  defined  by  the 
statutes,  for  the  purpose  of  the  valuation  list  under 
the  recent  Act.  In  estimating  the  raterble  value, 
or  the  "  rent  at  which  these  properties  might  reason- 
ably be  expected  to  let  from  year  to  year,"  the  value 
of  the  tenements  as  they  stand  and  are  fitted  up,  the 
use  to  which  they  may  be  applied,  their  local  position, 
and  other  like  circumstances  are  to  be  considered. 
In  the  case  of  a  brewery  the  capacity  of  the 
building  and  premises  for  carrying  on  trade,  and 
also  the  fact  that  a  trade  corresponding  to  its 
capacity  would  prima  facte  be  carried  on  in  it,  would 
be  proper  elements  to  include  in  the  estimate,  sub- 
ject, however,  in  the  case  of  the  latter  element, 
to  modification  if  it  were  shown,  as  in  the  case  of 
the  idle  cotton-mill,  Slahy  v.  The'  Ovtrseers  of 
Ccutkton,  33  L.  J.  178,  M.  C,  that  the  trade  was 
not  in  fact  carried  on.  But  these  contracts,  if  con- 
sidered, would  introduce  personal  and  collateral 
matters  into  the  estimate,  not  directly  bearing  on 
the  occupation  of  the  property  and  the  uses  to 
which  it  is  applied.  The  contracts  here  are  really 
modes  by  which  the  owner  of  the  two  properties 
chooses  for  the  time  not  to  alter  the  nature  or  uses 
of  the  occupation  of  the  properties,  but  to  appor- 
tion and  regulate  his  own  rents  and  profits.  Assume 
that  the  owner  and  occupier  of  the  brewery  derives 
increased  profit  as  a  brewer  from  the  contract,  there 
is  on  the  other  hand  a  corresponding  loss  to  him 
as  owner  of  the  public-houses  ;  and  if  this  profit  so 
purchased  is  held  to  add  to  the  rateable  value  of 
the  brewery,  it  would  follow  that  that  value  must 
be  reduced  below  the  ordinary  rateable  value  of 
the  like  property,  in  case  the  brewer  chooses  to  foster 
his  public-houses  at  the  expense  of  his  trade  as 
brewer,  by  contracts  to  sell  l^r  to  his  tenants  at  a 
loss.  It  seems  to  me  that  such  grounds  of  raising 
and  depressing  rateable  value  are  not  warranted  by 
the  statutes.  The  difficulty  of  importing  such  con- 
tracts into  the  estimate  of  rateable  value  is  still 
more  apparent  when  we  are  called  on  to  reduce  the 
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rateaUe  valne  of  the  public-house*  below  that  of 
other  Uke  hoiues ;  I  am  unable  to  find  a  sound  prin- 
ciple for  such  a  reduction.  The  public-houses  are 
occupied,  their  capacity  for  trade  exists,  and  a  trade 
is  actually  carried  on  in  them.  Tliese  things  afford 
the  ordinary  elements  for  estimating  rateable 
Talue,  but  neither  the  i>articular  rent  a  tenant  pays, 
nor  the  particular  profits  or  losses  of  his  individnal 
trade  depending  on  provident  or  improTident  con- 
tracts iiT  relation  thereto,  can,  I  apprehend,  be  im- 
puted. It  may  be  assumed  here,  that  the  preflts  of 
the  publican's  trade  are  cut  down  by  the  contract, 
with  the  consequence,  as  found  in  the  case,  that 
the  publican  pays  less  rent ;  but  rateable  raloe  ii 
not  idtered  by  the. actual  tvnt  being  more  or  less 
than  the  rent  the  premises  would  reasonably  com- 
mand from  a  yearly  tenant.  Rent  is  no  more  than 
presumptiTe  evidence  of  value,  and  this  being  so,  I 
think  toe  rateable  value  of  tiie  public-house  re- 
mains unaffected,  although  the  actual  tent  may  be 
below  what,  without  the  contract  in  question,  the 
house  would  let  for.  If  it  were  to  be  held  otherwise, 
and  tiie  contract  of  the  publican  happened  to  be  so 
onerous  in  its  terms  that  no- new  tenant  would  give 
more  than  a  nominal  rent  for  the  public-house  bur- 
dened with  a  like  contract,  it  would  follow  from 
the  argument  of  the  reaps,  that  the  houses  must  be 
rated  at  a  nominal  value  only.  But  in  truth,  in  the 
case  of  these  public-houses,  uie  publicans  are  really 
paying  a  port  of  their  rent  in  the  extra  price  tliey 
are  charged  for  the  beer,  and  clearly  the  shape  in 
which  they  pay  cannot  alter  the  rateable  value  of 
the  house.  The  facts  of  the  case  of  AUimm  v.  Monh- 
wearmouth  Shore  differ  in  some  respects  from  the 
present,  and  the  question  of  reducing  the  rateable 
value  of  the  public-houses  was  not  in  that  case 
before  the  court  for  decision.  Here  we  have  to 
decide  that  question,  and  to  decide  it  upon  the  pix>- 
visions  of  the  recent  statute.  Notwithstanding  the 
respect  which  I  feel  for  the  opinion  of  ttie  two 
learned  judges  who  formed  the  majority  of  the 
court,  their  decision,  which  could  not  be  appealed 
from,  ought  not,  I  think,  to  be  conclusive  in  this 
case.  On  the  first  and  second  questions  of  this 
special  case,  I  think  the  apps.  are  entitled  to  judg- 
ment. 

JvJgmtnt  on  thejint  and  ucond  quutUm$  for  the 
appi. 

Nov.  7  and  9, 1865. 

WltLIAJIS  V.  GOLDIHO. 

MttropoliUm  Building  Act  1855  ^18  |-  19  Viet.  c.  122) 
s.  108—  Building  owner — Nottct  of  action — "  Other 
perton." 

By  tect.  108  of  the  Metropolitan  Building  Act  1855  t( 
u  enacted  that  no  "  tent  or  procta  ihcM  ie  site<f  out 
apaintt  any  district  surveuor  or  other  ptr$onfor  atn/- 
thing  done  or  intended  to  be  done  ttnder  the  provisions 
of  Ug  Act "  tin  one  month  after  notice  of  action : 

Bdd,  that  the  words  "  or  other  person  "  were  restricted 
to  a  class,  and  were  intended  to  protect  persons  of  the 
same  class,  as  a  district  surveuor  or  persons  icAo  had 
official  duties  cast  upon  them  by  the  Act,  and  that  they 
md  not  include  a  builder,  who  while  buildinf  a  house 
adjoining  the  pit's  had  negligently  underpmned  the 
fly  wall  and  thereby  caused  damage  to  the  pit's 


party 
house. 


This  was  an  action  to  recover  damages  for  injuries 
to  the  plt.'s  house  by  reason  of  the  deft's  negli- 
gence in  building  a  house  on  the  adjoining  land. 
There  was  also  a  count  in  trespass.  The  deft 
pleaded  not  guUty  by  statute  18  &  19  Vict.  c.  122, 
B.108.  ' 

w^L**^  *^  '^*"*  ^»"«»'  J->  a*  f»e  sittings  in 
Middlesex  after  Easter  Term,  it  aH>eared  that  the 


t 


pit.  was  the  owner  of  a  freehold  house.  No.  23,  Mer- 
chant-street, Bow,  on  the  north  side  vl  which  was  a 
vacant  space,  on  which  the  deft.,  who  is  a  builder, 
was  building  two  houses  for  a  Mr.  Hogg,  the  omier 
of  the  land.  There  woe  no  rooms  in  ^ue  basement 
of  the  pit's  house,  and  the  fonndations  only  went 
about  two  feet  into  the  ground,  "nie  houses  boilt 
by  the  deft,  had  rooms  in  the  basement,  and  it  was. 
therrfore,  necessary  to  underpin  the  party-wall  of 
the  plt.'s  house.  "The  {nvpw  way  to  do  this  was  by 
digging  under  the  pit's  fonndations  in  very  short 
lengths  at  a  time,  and  building  up  a  fonrteen-indi 
walL  The  deft.,  however,  thon{^  cautioned  by  the 
pit ,  did  it  in  long  lengths,  and  only  built  a  nine- 
inch  wall,  the  oonsequenoe  of  whidi  was,  that  the 

>lt.'B  house  cracked,  and  was.  otherwise  damaged. 

'o  notice  of  action  was  given. 

On  these  facts  the  counsd  for  the  deft  submitted 
that  the  deft  was  entitled  to  notice  of  action  under 
sect  108  of  the  Metnqp(ditan  Building  Act  1835 
(18  &  19  Vict  c  122). 

WiUes,  J.  overruled  the  objection,  but  reserved 
leave  to  the  deft  to  move. 
a%e  18  &  19  Vict  c.  122,  s.  108,  educts  that. 

No  writ  or  process  shall  be  sued  oot  agmlnst  soy  district 
•nrreyor  or  other  person  for  unrthlng  done  or  tnleiided  to  be 
done  under  the  proviiioae  ot  this  Act,  mrtil  the  ex|intioa  of 
one  month  next  alter  notice  In  wiitbig  has  hem  dellTerad  u 
him  or  left  at  his  ofllce,  or  nsnal  place  of  sliods,  stating,  Ik, 
and  ererr  such  action  shall  be  broocht  or  commeneed  within 
six  months  next  after  the  acemal  of  the  oaoae  of  actios,  aad 
not  afterwatda 

The  jury  having  found  a  verdict  for  the  pit  for 

PhUbrick,  in  Trinity  Term,  obtained  a  rule  to  set 
aside  the  vwdict,  and  enter  it  for  the  deft  pur- 
suant to  the  leave  reserved. 

ilacnamara  now  showed  cause. — ^llie  question  is, 
if  a  builder  under  these  circumstances  comes  within 
the  words,  "  any  district  surveyor  or  other  person." 
It  is  submitted  that  "  other  penoa "  means  other 
person  mtsdem  generis  as  a  person  acting  for  or 
under  the  district  surveyor.  The  surveyor  hss 
duties  imposed  upon  him  by  the  Act  whidi  be  it 
bound  to  perform,  and  whi<^  expose  him  to  certain 
risks,  and  therefore  it  is  reasonable  that  he  sbonld 
have  this  protection ;  but  a  builder  acts  vdnntiiily 
under  a  contract  for  his  own  benefit  The  statute 
requires  the  action  for  anything  done  under  the 
provisions  of  the  Act  to  be  brought  within  six 
months :  (sect  108.)  So  that  the  effect  of  holding 
that  it  applied  to  such  a  case  as  this  wtmld  be,  that 
a  builder  guilty  of  negligence  within  the  metro- 
polis must  be  sued  within  six  months,  while  any 
other  builder  may  be  sued  at  any  time  within  six 
years.  The  interpretation  clause  (sect  3)  ddlnes 
the  meaning  of  "builder,"  "district  surveyor,"  and 
"person."  Sect.  81  points  out  Uie  duties  of  the 
district  surveyor.  By  sect  32  the  Metropolitan 
Board  of  Works  are  empowered  to  dismiM  and 
appoint  district  surveyors,  and  I  should  ssr 
that  the  Metropolitan  Board  of  Works  and  the 
persons  so  appointed  by  them  would  come  within 
the  words  "other  person"  in  sect  108.  By 
sect  86,  the  Metropolitan  Board  ol  Works 
may  direct  any  person  to  assist  die  district 
surveyor.  By  sect.  37,  they  may  appoint  a  stnreyor 
to  act  when  the  district  surveyor  is  engaged  fito- 
fessionally.*  By  sect.  62,  they  may  appoint  a  super- 
intending architect  and  clerks.  By  sect  63,  he  nuy 
appoint  a  deputy.  Sect  69  and  the  following  tee- 
tions  throw  on  the  commissionos  of  sewers  and 
commissioners  of  police  certain  duties  with  tegaid 
to  dangerous  structures.  All  these  perscms  woold 
come  within  the  words  "other  person,"  and  tbwe- 
fore  it  is  not  necessary,  in  order  to  give  a  meaoing 
to  those  yrotit,  to  extend  them  to  a  builder.  n» 
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old  Bnilding  Acts,  7  ft  8  Vict  c  24,  g.  8,  and  U 
Geo.  8,  c.  78,  b.  100,  simply  naed  the  words  "  any  pcr- 
•on ;"  in  this  Act "  any  district  surreyor"  is  inserted. 
That  must  hare  been  for  some  reason,  especially 
as  in  the  caae  of  ColKiu  r.  Pohn/,  9  East,  822,  the 
Coort  thonght  themselves  bound  to  hold  a  building 
owner  within  those  words,  though  not  within  the 
intention  of  the  Legislature.  Analogous  case*  have 
arisen  under  the  old  Bankruptcy  Acts,  6  Geo.  4, 
c.  16,  s.  44,  re-enacted  by  the  12  &  18  Vict.  c.  106, 
8. 159,  whore  it  has  been  held  that  the  words  "  any 
person"  M>ply  only  to  offloers  acting  under  the  pro- 
fiiions  of  the  Acts,  and  not  to  assignees  for  acts 
done  in  consequence  of  the  property  being  rested 
in  them.  So  here,  it  does  not  apply  to  a  builder 
acting  under  a  c<mtract,  but  only  to  persons  acting 
offldidly : 

Otrruthtn  ▼.  Aamx,  6  Bing.  370 ; 

Edgt  V.  Parker,  8  B.  A  0.  897; 

K^ht  V.  7Vir«iian<A  2  H  &  W.  101. 
liord  Tenterden  lays  down  the  rule  in  Sandimm  r. 
Breach,  7  B.  &  C.  96,  that  where  particular  words 
precede  general  words,  the  general  words  are  to  be 
construed  as  including  persons  ejuttkm  generis,  and 
that  rule  has  been  acted  on  in  many  similar  cases : 

Rtg.  ▼.  Shelter,  88  L  J.  79,  U.  a ; 

PeaU  V.  Dkktn,  1  C.  H.  *  R.  422  ; 

Brameta  t.  Pemeek,  7  B.  A  O.  S8$ ; 

KUdtm  T.  Oma,  6  Ad.  ft  &  729. 

VThen  this  rule  was  moved  the  case  of  Wheeler  t. 
Greof,  4  C.  B.,  N.  S.,  S84,  affirmed  in  the  Ex.  Ch., 
6  C.  B.,  N.  8.,  606,  was  relied  on,  but  there  is  no 
decision  on  this  point  there.  The  Ex.  Ch.  affirmed 
the  decision  of  this  court  on  the  ground  that  the 
building  owner  had  a  complete  justification  under 
the  Act.  The  cases  which  will  be  cited  against  me 
come  under  three  heads :  they  are  either  decided  on 
the  words  "any  person,"  as  in 

JTa^Jkef  y.  BueVand,  15  M.  &  W.  346  ; 

Pntt  r.  Bittman,  4  B.  &  U.  269: 

Wta$  ▼.  (%.  2  0.  M  A  &  128;  and 

GotKni  V.  /vdMjr,  already  cited ; 
ur  they  fall  under  the  head  that  the  persons  come 
within  the  express  words  of  the  statute,  as  in 
Ifewton  T.  EUis,  6  E.  ft  B.  116 ;  or  they  come  under 
the  head  of  persons  filling  an  official  character,  as 
in 

Davit  V.  CMing,  8  Q.  B.  286; 

Smith  ▼.  Shmo.  10  B.  A  0.  277;  and 

Walbot  V.  SmitA,  fi  East,  116. 
But  there  is  no  case  going  so  far  as  where  a  par- 
ticular deicription  of  person  is  named,  followed  by 
the  words  "  or  other  person ;"  any  one  has  been 
held  to  come  within  those  words  who  is  so  different 
from  the  particular  person  as  a  builder  is  from  a 
district  surreyor. 

Philbrick  in  support  of  the  rule. — The  whole  argu- 
ment turns  on  the  construction  of  sect.  108,  and  the 
only  difficulty  is  occasioned  by  the  words  district 
surveyor  being  inserted.  The  deft,  gave  the  notices 
required  by  the  Act,  and  he  was  in  fact  acting 
under  the  powers  of  the  Act,  as  he  was  doing  that 
which  but  for  the  Act  he  would  have  no  power  to 
do.  The  third  part  of  the  Act  relates  to  party 
structures,  and  gives  power  to  pull  down  and  re- 
buiid,  or  to  make  good  or  repur  any  party  struc- 
ture, acts  which  would  be  trespasses  were  it  not  for 
the  Act.  Sect.  83  gives  power  to  interfere  with 
party  structures  on  condition  of  making  good  any 
damage,  llierefore  to  hold  that  a  builder  is  not 
within  tliis  section,  and  that  the  action  may 
be  brought  immediately,  entirely  does  away 
with  the  heut  ptatitentiai  given  1^  the  Act. 
The  question  is,  if  the  deft  b<m£  fiit  believed 
in  a  state  of  law  wUch  would  protect  him. 
rWiLLBS,  J. — ^No;  he  must  beHeve  in  a  state  of 
facts  which,  if  they  existed,  would  protect  him.]    I 

Mao.  Cas.— Vol.  III. 


submit  that  if  he  believes  that  he  is  acting  in  pur- 
suance of  the  Act  and  that  belief  is  iono  fiSe,  ho 
would  be  protected.  The  case  of  Pratt  v.  HUhnaii, 
already  cited,  is  in  point  as  to  the  quality  of  the 
act  The  words  here  were  large  enough  to  include 
the  deft,  and  if  on  the  whole  statute  there  appears 
to  be  an  intention  that  the  words  should  apply,  the 
rule  noKtlur  a  tociis  does  not  apply.  It  has  been 
said  that  the  words  would  apply  to  the  Commis- 
sioners of  Sewers  and  Commissioners  of  Police,  but 
they  were  protected  before.  Here  he  was  doing 
improperly  an  act  which  would  bare  been  lawful 
if  he  had  done  it  properly.  [Willks,  J. — There  is 
nothing  in  the  Act  which  deals  with  the  manner  in 
which  the  thing  may  be  done ;  but  if  he  acts  in  an 
unreasonable  manner,  I  do  not  see  how  he  is  acting 
in  pursuance  of  the  Act.  He  took  out  the  founda- 
tions and  put  in  something,  which  might  have  been 
a  straw.]  But  he  could  not  touch  the  foundations 
without  the  powers  of  the  Act  In  Wheeler  r.  Gray 
there  was  not  a  decision  on  this  point  but  there 
was  a  strong  expression  of  opinion  by  Cockburn, 
0.  J.  As  to  the  cases  under  the  Banlmiptcy  Acts, 
assignees  could  not  be  said  to  be  within  the  section, 
as  the  Act  only  gives  them  a  title,  and  does  not  gire 
them  power  to  enter  and  seize ;  but  here  certain 
specified  powers  are  given,  and  it  also  gives  specific 
remedies.  Sect  8  requires  notices  to  be  given  to 
the  district  surveyor  ;  sect.  41  imposes  a  penalty  on 
builders  neglecting  to  do  so ;  sect.  42  gives  the  dis- 
trict surveyor  power  to  inspect  the  buildings ;  and 
sect.  66  to  give  notice  to  the  builder  requiring  him 
to  make  good  defects,  and  if  he  do  not  comply  with 
the  notice  be  may,  under  sect  46,  be  summoned 
l>efore  a  magistrate,  who  may,  by  sect  47,  Impose  a 
penalty.  Then  sect.  83  imposes  the  conditions  on 
which  he  may  exercise  the  right ;  and  sect.  94  im- 
poses a  penalty  if  he  fails  to  make  good  any  damage 
done,  and  this  is  to  be  recovered  before  a  justice  of 
the  peace.  Therefore,  I  submit  that  he  is  entitled  to 
notice  in  order  tliat  he  may  make  good  the  damage 
before  action. 

Eble,  C.  J. — I  think  that  this  rule  should  be  dis- 
charged. This  was  an  action  against  a  tradesman 
employed  by  a  building  owner  to  do  some  work  in 
respect  of  a  party-wall.  The  building  owner  desired 
to  deepen  his  premises,  and  to  do  so  it  was  necessary 
to  undermine  the  plt.'s  wall,  and  it  was  the  clear 
duty  of  the  deft,  to  underpin  it  so  that  no  damage 
should  com^  to  the  plt.'s  house.  He  built  up  only 
a  nine-inch  wall,  by  reason  of  which  the  plt.'s 
house  was  damaged,  and  for  that  damage  be  brought 
this  action,  and  the  deft  says  that  he  is  entitled  to 
judgment  because  he  received  no  notice  of  action, 
and  the  requirements  of  sect  108  of  the  Metropo- 
litan Buildfaig  Act  were  not  complied  with.  That 
section  says  [his  Lordship  read  the  section,  and 
then  proceeded  as  follows:]  Now  it  is  clear  that 
the  deft  was  not  the  district  surreyor,  nor  autho- 
rised by  the  district  stirreyor  to  do  an  insufficient 
work,  but  he  says  that  the  words  of  the  statute  are 
wide  enough  to  include  him,  as  it  gives  protection 
to  the  district  surveyor  "  or  other  person.  I  think 
that  some  limitation  must  be  put  on  the  words 
"  other  person,"  and  I  think  that  the  statute  did 
not  intend  to  protect  ever^  person  who  did 
a  wrong  while  doing  something  under  the  Act. 
In  the  former  statutes  protection  was  given  to 
"any  person,"  now  to  the  "district  surveyor  or 
other  person;"  and  I  am  of  opinion  that  the 
Legislature  intended  to  restrict  "  other  person  "  to 
a  class,  and  meant  "  other  person  "  eftuilem  generia 
as  a  district  surveyor.  The  builder  acts  for  his 
own  convenience  in  altering  his  own  premises, 
and  I  think  that  he  is  not  within  the  same  class  as 
a  district  surveyor.  I  think  that  the  class  intended 
to  be  protected  was  persona  who  had  an  official  duty 
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or  some  duty  cast  upon  them  by  the  statute,  so  that 
they  were  performing  a  statutable  duty,  or  intend- 
ing to  do  so.  Comparing  this  statute  with  the 
former  ones,  it  seems  that  the  Legislature  intended 
to  change  the  class  to  which  the  protecting  clause  was 
to  be  applicable,  and  the  words  in  the  old  Bankruptcy 
Act,  though  different,  lead  me  to  the  construction 
which  I  put  upon  this  case,  as  do  also  the  autho- 
rities which  Mr.  Macnamara  went  through  very 
learnedly  and  fully.  In  Newton  t.  Ellu,  which  at 
first  sight  seemed  strong  the  other  way,  it  was 
pointed  out  that  the  statute  included  any  person 
acting  under  the  orders  of  the  local  board  of  health, 
and  the  deft,  had  been  ordered  by  the  board  of  health 
to  sink  a  well,  which  was  to  be  done  to  the  satisfac- 
tion of  the  surveyor,  and  under  his  direction,  and  he 
had  negligently  left  a  hole  unguarded  in  the  high- 
way, into  which  the  pit.  fell  and  was  injured,  and 
as  he  did  it  under  a  contract,  it  was  contended  that 
he  did  it  for  his  own  benefit.  But  that  case  is  not 
in  point.  In  Wheekr  v.  Gray  the  question  was 
raised,  but  was  not  disposed  of,  and  it  now  comes 
before  us  for  our  decision.  I  think  that  I  may  give 
judgment  for  the  pit.,  in  accordance  with  the  argu- 
ment of  Mr.  Macnamara.  I  place  some  reliance  on 
the  fact  that  the  rights  which  the  defts.  exercised 
was  a  right  to  private  parties  to  interfere  with 
their  neighbours'  property  for  their  own  benefit; 
sect.  80  gives  that  right,  but  it  is  given  on  condition 
of  making  good  all  damage,  and  the  building 
owner  ^and  the  builder  stands  in  the  same  position) 
had  a  right  to  enter  upon  the  property  and  under- 
mine the  wall,  bat  only  on  condition  that  he  made 
good  the  damage.  Re  did  not  make  good  the 
fliunage,  and  I  don't  see  why  I  should  not  hold  that 
having  done  what  was  clearly  an  actual  wrong,  he 
is  not  within  the  protection  of  the  statute.  I  think 
that  the  section  wliich  imposes  a  20/.  penalty  is 
cumulative,  and  that  is  one  ground  of  my  decision ; 
but  I  roly  chiefly  on  the  ground  contended  for  by 
Mr.  Macnamara,  which  satisfies  me  that  this  rule 
should  be  discharged. 

W11.1.E8,  J. — I  am  of  the  same  opinion,  and  I 
concur  with  the  Lord  Chief  Justice  on  the  first  and 
main  ground  of  our  decision.  But,  assuming  that 
Mr.  Philbrick  had  succeeded  in  bringing  the  deft, 
within  the  words  "other  person  "  as  exercising 
statutable  powers,  he  would  still  have  great  difficulty 
in  satisfying  the  Court  that  it  is  right  to  enter  the 
verdict  for  him  on  the  other  part  of  Mr.  Macnamara's 
objection,  as  it  seems  that  he  not  only  put  in  an 
insufficient  wall,  but  he  was  warned  that  it  was 
insufficient,  and  as  a  builder  he  must  have  known 
that  a_  nine-inch  wall  was  insufficient.  Mr.  Phil- 
brick  is  right  in  saying  that  that  is  a  question  for 
the  yxty.,  but  I  think  that  he  exercised  a  wise  dis- 
cretion in  not  putting  it  to  them. 

Btles  and  Kbatino,  JJ.  concurred. 

Bttk  dUchargtd.  . 
Attorneys  for  the  pit.,  LttveUaai  Co. 
Attorney  for  the  deft.,  Pnndfoot. 


Friday,  Nov.  8, 1865. 

Hasust  v.  Tatlob  ako  uthkrs. 

■Pttblte  mdaanee — Liability  of  occupier  of  premites  for 
having  an  wtfencedltolt  near  a  highway. 

The  deftt.  being  in  want  of  warehouse  room  for  a  thort 
time,  hired  the  ground-Jhor  of  the  plt.'i  uxuehoute 
and  stored  their  (/oods  in  it.  At  the  bcxJe  of  the 
warehouse,  and  wtthin  fourteen  inches  of  the  highum/, 

■    teas  a  hoiit-hok  which  had  been  made  ty  the  landlord. 


but  which  was  unfenced.  The  pit.,  in  going  along  tit 
highwajf  after  dark,  slipped  into  the  hole  and  was 
injured: 

Held,  that  the  hole  was  near  enough  to  the  highway  to  bt 
a  public  nuisance,  and  that  the  deft*' occapatum  tc<u 
siuJi  as  to  mate  them  liable  to  the  pit.  for  the  injurirt 
he  had  sustained. 

The  declaration  stated  that  the  defta.  were  the 
occupiers  and  possessed  of  a  certain  war^onse  and 
hoist-hole,  vault,  or  cellar  immediately  adjoining  a 

gublic  highway,  and  wrongfully  suffered  the  said 
oist-hole,  vault,  or  cellar  to  be  open  to  the  said 
highway,  without  any  light,  railing,  fence,  or  pro- 
tection, and  so  as  to  be  dangerous  to  persons  Uw- 
fully  passing  along  the  said  highway  during  the 
hours  of  darkness;  and  the  pit.,  while  lairfnlly 
passing  along  the  said  highway  during  the  hoon  itf 
darkness,  fell  into  the  said  hoist-hole,  vault,  or  cellar, 
whereby,  &c. 

Plea,  not  guilty. 

The  action  was  tried  before  Bylea,  J.,  at 
Worcester,  when  a  verdict  was  found  for  the  pit 
for  2502^  It  appeared  from  the  evidence  that  the 
defts.,  who  were  merchants  in  Manchester,  had 
occasion,  last  February,  to  have  their  own  ware- 
house pulled  down,  and  whilst  this  was  being  done 
they  agreed  with  a  Mr.  Jeffries  to  allow  them  for 
a  certain  rent  to  put  some  of  their  goods  in  a  part 
of  his  warehouse  which  was  in  course  of  erection. 
The  defts.'  goods  were  accordingly  placed  in  the 
ground-floor  of  this  warehouse,  at  the  back  of  whidi 
was  a  hoist-hole  fourteen  inches  from  a  public  foot- 
path, not  at  the  time  fenced  in,  but  intended  to  be 
protected  when  the  warehouse  was  completed.  A 
short  time  after  the  defts.  had  taken  possession,  azxl 
whilst  the  warehouse  was  in  the  hands  of  the  work- 
men, the  pit.,  as  he  was  walking  along  the  foot- 
path after  dark,  slipped  into  the  hole  and  sustained 
the  injuries  for  which  the  present  action  was 
brought. 

The  learned  Judge  at  the  trial  directed  the  jury  tu 
find  for  the  pit.  if  they  were  of  opinion  that  the 
defts.  were  in  occupation,  and  that  the  place  was 
dangerous  to  persons  passing  along  the  highway 
and  they  having  so  found,  Powell,  Q.  C.  now  toored 
to  set  aside  the  verdict,  and  enter  a  nonsuit,  and 
contended  that  the  dc^ts.  were  not  liable :  fim 
on  the  ground  that  they  had  no  control  over  the 
premises,  except,  so  far  as  their  own  goods  were 
concerned ;  that  they  were  not  bound  to  fence,  and 
that  they  hod  no  power  to  interfere,  either  with  tlie 
architect,  builder,  or  those  employed  by  them; 
secondly,  that  there  waa  no  public  nuisance,  and 
that  the  case  was  distinguishable  from  Barnes  v. 
Ward,  9  C.  B.  392,  as  there  the  bole  came  flush  op 
to  the  footpath,  whereaa  here  it  was  foorteen  incboi 
from  it. 

Eblb,  C.  J. — I  am  of  opinion  that  there  should  be 
no  rule.  The  action  was  brought  by  the  pit.  for 
injuries  sustained  by  him  by  reason  of  his  falliDg 
through  a  hole  which,  though  not  on  the  fairway, 
was  witliin  fourteen  inches  of  it.  I  diink  tite 
occupier  is  liable  for  that  hole,  if  a  passenger  pass- 
ing along  the  highway  is  liable  by  an  ordinaiy 
accident  to  be  injured  by  it.  lite  pit  w«*  using 
the  highway  when  he  slipped  into  this  unfenced 
hole,  and  I  think,  according  to  the  case  of  Berna  v. 
Ward,*tba.t  the  defts.  are  liable  for  the  noiaanoe. 
It  is  contended  on  behalf  of  the  defta.  that  die 
building  was  unccnnpleted,  that  the  landlord  pot 
the  hole  there,  and  that  they  (the  defts.)  had  <n^ 
a  temporary  occupation  during  the  time  that  Aeir 
own  warehouse  was  being  built.  His,  in  my 
opinion,  is  no  defence.  As  a  general  role  the 
^rty  in  occupation  of  the  premises  is  the  person  to 
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^hont  the  public  ronit  look  in  the  ca«e  of  a  niuMuice, 
-althoogh  they  may  hare  a  right  to  look  to  aome 
-one  else. 

WiLLEg,  Btles,  and  Bating,  JJ.  concurred. 
Rule  refttstd. 

Friday,  Nov.  17,  1865. 

WiOAM  V.  Strakge. 

Stage  play— d  ^7  Vict.  c.  68  -BaUet— Music-hall. 

Yhe  resp.  was  charged  be/ore  a  police  magistrate  under 
the  6  j"  7  Vict.  c.  08,  iriM  unUiwfuUg  having  and 
keeping  a  house  and  place  of  public  resort  for  the  public 
performamce  of  stage  plaus  without  authority  by  letters 
patent,  and  without  a  licence  from  the  Lord  Cham- 
berlain. 

Jt  was  proved  that  the  resp.  was  the  occupier  of  tlie 
AUuunbra,  which  is  a  place  of  public  resort,  and  is 
not  licensed  Im  the  Lord  Chamberlain,  but  is  licensed 
for  music  ana  dancing  bu  the  county  justices,  under  the 
23  Geo.  2,  c.  36.  What  would  be  a  pit  in  ordi- 
nary theatres  was  there  a  large  apace  Jitted  up  with 
tames,  at  which  refreshments  are  served.  There  are 
also  balconies  and  stalls,  an  orchestra  with  a  full  b<md, 
a  stage  and  in-oscenium  lighted  by  foot  and  side  lights, 
a  curtain,  wings,  and  grooves  for  scenes,  with  drops 
<indjlies,  j-c.  The  resp.  caused  to  be  'rq>resentedfor 
the  amusement  of  the  public,  for  which  they  paid,  a 
ballet,  sustained  by  from  sixty  to  seventy  females,  who 
came  down  through  a  large  opening  at  the  top  oj  a 
platform  painted  lite  rocks,  and  danced  down  to  the 
stage;  when  on  the  stage  they  formed  into  two  parlies 
and,  each  lady  being  armed  with  two  daggers,  charged 
throuph  each  other  s  ranks,  striking  right  and  left  in 
mimte  warfare.  Several  of  them  then  stood  over  the 
others  in  triunq>h.  The  premiere  danseiise  then  per- 
formed^  a  pas  seul,  and  the  other  dancers  formed  them- 
selves into  groups,  placing  palm  leaves  so  as  to  repre- 
sent a  flower.  All  then  went  through  some  other  evo- 
lutions, and  the  performance  concbiaed.  This  dagger 
■dimce,  which  was  brought  out  at  Drury-lane  Theatre, 
was  described  as  a  ballet  divertissement,  and  it  was 
a^ble  of  being  described  so  as  to  enable  a  copy  of  the 
■directions  to  be  sent  to  the  Lord  Chamberlain.  The 
magistrate  dismissed  the  summons,  hut  stated  this  case, 
and  the  question  for  the  opinion  of  the  court  was, 
whether  this  performance  was  legal  without  the  licence 
of  the  Lord  Chamberlain : 

add,  by  the  Court,  that  the  question  for  the  opinion 
of  the  court  was  a  question  of  degree,  and  more  a 
question  of  fact  than  of  law,  and  that  they  could  not 
say,  as  a  matter  of  law,  that  this  performance  was  a 
stage  play. 

Erie,  C.  J.  was  inclined  to  think,  as  a  matter  of  fact, 
that  the  performance,  as  described  in  the  case,  did  not 
fall  within  the  statute. 

Willes,  Byks,  and  Keating,  JJ.  thought  otherwise. 

Case  stated  hy  a  justice  under  the  20  &  21  Vict. 
c.  43. 

This  was  a  summons  under  the  statute  6  &  7 
Vict.  c.  as,  ss.  2  and  3  (Theatre  Act),  on  a 
compbdnt  by  Horace  Wigan  against  Frederick 
Btrange,  that  he  the  said  Frederick  Strange,  on 
the  20th  May  1865,  at  a  certain  house  and  place 
of  public  resort  called  the  Boyal  Alhanibra  Palace, 
Leicester-square,  in  the  parish  of  St.  Martin's-in- 
the-Fields,  in  the  county  of  Middlesex,  did  unlaw- 
fully hare  and  keep  the  said  house  and  place  of 
public  resort  for  the  public  performance  of  stage  plays 
wlthoat  authority  by  virtue  of  letters  patent  from 
Her  Majesty  or  any  of  her  predecessors,  and  without 
licence  from  the  Lord  Chamberlaiaof  HcrMf  jesty's 
household  for  the  time  being. 


On  the  hearing  bef(»e  me,  at  the  Police-court, 
Great  Marlborough-street,  on  the  22nd  June  1865, 
the  following  facts  were  proved : 

The  Alhambra  has  an  extensive  and  lofty  interior 
to  which,  in  evenings,  the  public  is  admitted  on  pay- 
ment at  the  doors.  It  is  a  place  of  public  resort 
not  licensed  by  the  Lord  Chamberlain,  but  is  licensed 
for  music  and  dancing  by  the  county  justices  under 
25  Geo.  2,  c.  36.  What  would  be  the  pit  in  aii 
acknowledged  theatre  is  there  a  large  space  occnpied 
by  tables  at  which  refreshments  are  served.  lu  the 
place  where  boxes  are  in  an  acknowledged  theatre 
are  places  resembling  private  boxes,  and  balconies 
with  a  reserved  part  like  stalls,  all  which  are  for  the 
use  of  spectators.  There  is  an  orchestra  with  a  full 
band  of  musical  performers,  a  stage  and  proscenium 
lighted  by  foot  and  side  lights,  a  curtain  called  a 
tableau  curtain,  wings  and  grooves  for  scenes 
composed  of  many  pieces,  with  drops  and  flies. 
There  are  various  platforms  so  supported  and 
inclined  as  to  enable  persons  to  come  down  from  a 
considerable  height  at  the  back  of  the  building  to 
the  stage,  and  are  painted  to  represent  rocks.  A 
cascade  of  water  falls  among  them  from  a  place 
thirty  feet  high  on  the  wings,  and  the  scenes  at  the 
back  are  painted  palm  trees ;  the  whole  represent- 
ing an  oriental  landscape  with  n  waterfall  among 
rocks.  Sixty  to  seventy  females  dressed  in  the 
ordinary  costume  of  theatrical  ballet  dancers  came 
down  tlirough  a  large  opening  at  the  top  of  the 
platform  painted  as  rocks,  and  danced  down  them 
to  the  stage.  They  were  not  dressed  alike,  some 
had  gold  tissue  skirts  over  white.  Those  who 
first  descended  danced  on  the  stage  in  a  serpentine 
figure,  so  as  to  occupy  the  whole  front  of  the  stage 
till  all  had  come  down.  When  all  were  down  they 
defiled  to  the  right  and  left,  four  were  placed  on 
each  side  in  front  of  the  proscenium  with  property, 
namely,  sham  musical  instruments,  in  their  hands 
supposed  to  be  played  by  them  to  the  dancers.  The 
dancers  began  to  dance  the  I'as  des  Poignards,  each 
lady  armed  with  two  daggers,  charging  through 
each  other's  rapks,  striking  right  and  left  in  uiimiu 
warfare,  then  in  front  as  far  as  the  footlights.  This 
performance  of  the  dagger  dance  ended  in  several 
of  the  females  standing  over  others  as  if  in  tiiuniph 
and  retiring  when  others  came '  forward  huldiii;; 
property,  namely,  sham  palm  leaves,  in  their  hands, 
and  danced  waving  them,  and  formed  an  avenue  as 
expecting  an  arrival.  Then  a  lady  dancer,  who  at 
regular  theatres  would  be  called  la  premiin 
dunseuse,  passed  down  the  avenue  formed  by  the 
other  dancers,  who  retired  while  she  performed  a 
pas  seul  with  gestures.  The  other  dancers  then 
formed  groups,  placing  the  palm  leaves  so  as  t» 
represent  the  opening  of  a  flower.  Others  had 
property  called  a  paUisadc  and  danced  with  it  so  as 
to  represent  a  basket  of  flowers.  Several  more  pas 
seuls  having  been  executed  by  the  premiere,  the 
rest  went  through  other  evolutions  and  the  per- 
formance concluded.  That  performance  is  in  the 
theatrical  profession  called  a  ballet  divertissement, 
and  could  not  be  presented  as  such  without  tbi^ 
stage  accessories  above  described  ;  without  them  it 
would  be  mere  rehearsal. 

A  witness  from  the  Lord  Chamberlain's  office, 
called  a  rcwder  of  plays,  styled  it  an  entertainment 
of  the  stage.  A  ballet  of  action  has  a  plot,  a  ballot 
divertissement  has  none,  but  cannot  bo  performed 
without  pantomimic  action  and  gestures.  -  It  is  not 
confined  to  the  steps  of  the  dancers;  dancing 
quadrilles  on  the  stage  would  be  without  sucli 
gestures.  This  dagger  dance  was  brought  out, 
originally  at  Driu-y-lane  Theatre,  being  then 
danced  by  Almas  in  an  Egyptian  scene  as  at  the 
Alhambra  in  an  Oriental.  A  ballet  divertissement 
can  be  described  so  as  to  enable  a  copy  of  tho 
directions  for  it  to  be  sent  to  the  Lord  ChamlKrUiii 
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according  to  6  &  7  Vict.  c.  68,  8.  12.  The  ballet  of 
"Ondine,"  with  all  its  details,  has  been  so  described. 
The  Lord  Chamberlain  has  not  required  copies  of 
the  directions  of  such  ballets  to  be  sent  in  till  re- 
cently; he  has  interfered  at  the  Italian  Opera,  where 
complaints  have  been  made  of  the  costumes  of  the 
female  ballet  dancers. 

On  the  nth  Jan.  1865, 1  conricted  the  deft,  on 
nearly  similar  evidence,  after  considering  10  Geo. 
2,  c.  28,  s.  2 ;  25  Geo.  2,  c.  36,  s.  2  ;  Sex  v.  /Tandy, 
6  Term  Hep.  286 ;  Gallini  v.  Laborie,  5  Term  Kep. 
242.  That  oonTictton  was  quashed  by  the  Mid- 
dlesex Quarter  Sessions  in  April  1865.  The  com- 
plainant being  dissatisfied  with  that  result,  applied 
for  the  present  summons,  on  evidence  of  another 
performance  at  the  Alhambra,  at  a  later  date,  which 
I  did  not  feel  competent  to  refuse,  and  granted  the 
summons  above  set  forth.  After  hearing  counsel 
for  the  deft.,  I  thought  it  my  duty  to  act  in  con- 
formity with  the  decision  of  the  Superior  Court, 
viz.,  the  Quarter  Sessions  for  Middlesex,  though 
entertaining  a  different  opinion  from  them,  and 
dismissed  the  summons,  but,  on  request  by  the  com- 
plainant, granted  him  a  special  case  under  20  &  21 
Vict.  c.  43,  for  the  opinion  of  this  honourable  court. 

The  question  for  the  opinion  of  this  honourable 
court  is,  whether  the  performance  above  described 
was  legal  without  tbc  licence  of  the  Lord  Cham- 
berlain. If  this  honourable  court  shall  bo  of 
opnion  that  I  ought  to  have  convicted  the  deft., 
the  parties  seek  that  the  summons  shall  stand,  and 
that  this  case  be  remitted  to  me  to  make  such  order 
as  under  the  guidance  of  this  honourable  court  shall 
aeem  fit.  (Signed)  B.  P.  TrmwHiTr. 

By  the  6  &  7  Vict.  c.  68,  s.  2,  it  is  enacted, 

Th»t  It  shall  not  b«  Uwrul  for  ttaj  person  to  lure  or  keep 


any  house  or  other  place  of  public  roRort  for  tba  public  per- 
fomwooe  of  stage  plays,  vlthoat  authority  by  letters  pAtenl 
from  Her  Hajeaty,  her  heir*.  Ac,  or  without  Iloence  from  the 


Lord  Chamberlain  of  Her  Msjenty'a  household  for  the  time 
being,  or  from  the  jostlcea  of  the  peace  as  beretfwfter  pro- 
vided; and  every  person  who  shall  offend  against  this  enact- 
ment ahall  be  liable  to  forfeit  such  sum  as  shall  be  awarded  by 
the  ooort  In  which,  or  the  justloea  Inr  whom,  he  shall  be  con- 


victed, notezoeeding  SOi  for  eTer;  day  on  which  soch  house  or 
place  shall  have  been  kept  open  by  him  for  the  purpose  afore- 
said without  legal  authority. 

By  sect.  23  the  words  "  stage  pUy  "  shall  be  taken 
to  include  any  tragedy,  comedy,  farce,  opera,  bur- 
Ictta,  interlude,  melodrama,  pantomime,  or  other 
entertainment  of  the  stage,  or  any  part  thereof. 

Serjt.  Tindal  Atkinson  (Botanmel  with  him)  for 
the  app. — ^The  qncstion  is,  if  this  performance  was 
legal  without  the  consent  of  the  Lord  Chamberlain ; 
and  I  submit  that  it  was  an  entertainment  of  the 
stage  within  the  meaning  of  the  6  &  7  Vict,  c  68, 
8.  2.  The  note  to  Bex  v.  Neville,  1  B.  &  Ad.  480,  at 
p.  497,  gives  the  history  of  the  legislation  on  this 
subject.  It  will  be  contended  on  the  other  side  that 
the  resp.  was  protected  by  his  licence  from  the 
magistrates,  under  the  25  Geo.  2,  c  S6 ;  but  I  say 
this  is  not  within  the  purview  of  that  statute,  but 
is  strictly  a  stage  representation  under  the  G  &  7 
Vict.  c.  68 ;  and  I  submit  that  it  ranges  itself  under 
the  head  of  "pantomime  or  other  stage  play."  This 
case  is  on  all  fours  with  Galtini  r.Zahme,  5  T.  B. 
342,  which  was  decided  in  1798,  after  the  10  Geo.  2, 
c.  28,  and  26  Geo.  2,  c.  86,  were  pawed.  That  was 
an  action  against  a  foreign  dancer  who  had  under- 
taken to  drace  at  the  Italian  Opera,  or  such  other 
place  as  the  pit.  should  appoint,  and  the  deft,  never 
came ;  but  it  wpeared  that  during  the  time  there 
was  no  licence  from  the  Chamberlain  to  the  Italian 
Opera,  and  Lord  Kenyon  says:  "I  think  the  sta- 
tute 10  Geo.  2,  c  28,  does  extend  to  this  and  every 
other  species  of  stage  entertainment.  The  words  are 
general ;  and  the  intent  of  the  Legislatnie  mani- 
festly was  to  put  all  places  of  public  diversion  under 

'  control  of  the  magistracy."    This  is  found  by 


the  magistrate  to  be  a  ballet,  and  one  whidi  eaanot  be 
perfonncd  with  effect  without  stage  representations. 
The  case  on  which  my  friend  will  rely  is  ilur. 
Handy,  6  T.  R,  286.  There  it  was  held  that  tnm- 
bling  was  not  an  entertainment  of  the  stage  within 
the  10  Geo.  2,  c.  28;  and  Gallini  y.  Laborie  ii  n- 
ferred  to  in  the  arguments,  but  that  case  is  not  in 
point,  as  tumbling  alone  might  be  exhibited  oat  of 
doors  or  in  a  room  as  well  as  on  the  stage.  la 
De  B^nit  v.  Armittead,  10  Bing.  107,  GeUai  t. 
Lcixurie  was  acted  on.  Dai/  v.  SinipKit,  18  C.  B,  N.S., 
680,  differs  from  the  present  case  in  this  respect, 
that  there  there  was  a  dialogue,  bat  Erie,  C.  J. 
says,  "  it  has  a  curtain,  foot  lights,  drop  scene,  and 
wings,  living  actors  on  the  stage  at  the  comnKnce. 
ment,  a  dialogue,  dancing,  music  and  singuig,  im) 
all  seen  and  heard  by  the  audience."  Here  we  hiTC 
all  those  but  singing  and  dialogue,  here  there  nae 
characters  on  the  stage,  and  their  performance  vi9 
calculated  to  excite  emotions.  There  is  also  i  case 
of  ifuue;/ V.  SnuM,  12  Q.  B.  217.  I  do  not  Uy  mnch 
stress  on  those  cases,  but  I  use  them  as  iUnstntions. 
I  say  this  is  a  ballet  and  a  dramatic  perfomMnce. 
on  the  authority  of  Oattini  v.  Laborie.  [Eolk,  CJ. 
— ^There  the  contract  was  to  perform  in  a  ballet  at 
the  Italian  Opera;  that  is  assumed  all  throBgh: 
and  Lord  Kenyon  seems  to  have  had  judicial  cogni- 
sance that  the  ballet  was  a  part  of  the  opera.]  Then 
I  should  ask  your  Lordships  to  take  jadicial  cogni- 
sance that  biulets  are  now  performed  at  the  openu 
which  are  no  part  of  the  opera  itself.  (He  rsfmcd 
to  the  definition  of  ballet  in  Webster's  Dictioiuir)-.) 
This  ballet  was  originally  brought  out  at  the  Droi;- 
lane  Theatre,  and  I  submit  that  it  is  esscntiaUj  * 
dramatic  performance,  and  comes  witlun  the  words, 
"  pantomime  or  other  stage  play,"  in  the  statute. 

Poland  (ffawldnt,  Q.  C.  with  him)  for  the  resp.—. 
The  resp.  has  a  licence  from  the  magistrates,  ondn 
the  25  Geo.  2,  c.  86,  and  the  performance  under  that 
statute  may  be  dancing,  or  music,  or  the  two  com- 
bined, so  long  as  it  is  not  a  stage  play.  It  is  den 
that  that  statute  applies  to  pUces  where  people  ttsor: 
for  the  purpose  of  being  entertained,  and  it  contem- 
plates that  the  entertainment  shall  be  provided  bf 
the  proprietor.  In  Claarte  y.  Searle,  1  Esp.  2S,  it 
was  held  that  the  statute  ap{died  to  houses  kept  fa 
private  dancing,  as  well  as  to  public  places,  tberebr 
assuming  that  it  applied  to  places  where  hiitd 
dancers  were  kept.  It  is  clear  that  Lord  Kenpn 
thought  that  in  1793  it  applied  to  Sadlen  WelK 
and  a  place  called  the  Circus,  and  I  find  that  at  tliit 
time  those  places  had  licences  from  the  msgistratcf. 
and  people  paid  to  go  there  to  see  dai>cin;.  In 
Guaglieni  v.  Matthews,  34  L.  J.  116,  M.  C,  it  was 
held  that  the  dancing  need  not  be  by  the  pablic.  In 
Gallini  y.  Laborie,  it  was  held  illegal,  be<»nse  tbeie 
was  neither  a  licence  from  the  ^rd  Chamberlain, 
nor  under  the  25  Geo.  2.  In  the  6  &  7  VicL  c  Sit,  tlie 
word  "  ballet"  is  omitted,  and  apparently  porposelj', 
as  the  words  "  burletta"  and  "  pantomime"arc added 
to  the  list  contained  in  the  old  Act.  Therefore,  we 
may  assume  that  the  Legislattire  intended  the  magis- 
trates to  liave  supervision  in  such  a  case  is  this: 
(/>«v.Siiiu>»on,8C.B.871.)  The  word  "copy" is  used 
all  through  the  Act,  which  shows  that  it  was  not 
intended  to  apply  to  "  ballets,"  as  the  word  applica- 
ble to  them  would  be  description.  In  TTiorm  v.  Cobei, 
8  L.  T.  Kep.  N.  8.  697,  two  persons  acted  fonitees 
different  parts,  and  it  was  attempted  to  evade  the 
statute  by  calling  it  a  "  doalogue ;"  but  it  wu  desil; 
a  stage  play.  It  is  a  question  of  fact  in  each  cats 
whether  the  perfoimance  is  a  dance  or  a  stage  play, 
and  should  have  been  deddol  by  the  maguitntet; 
and  if  the  court  hold  against  me,  the  case  oaght  to 
be  sent  back  to  be  decided  on  appwl  to  the  faartcr 
sessions. 

AiHtuon  in  reply. 
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Eble,  C.  J. — This  waa  a  proceeding  against  the 
resp.  for  representing  a  stage  play  without  a  Cham- 
berlain's licence,  and  the  magistrate  refused  to  con- 
vict, but  has  stated  the  facts  that  were  in  evidence 
before  him,  and  has  asked  my  opinion  whether,  upon 
<hose  facts,  he  ought  to  have  convicted,  and,  if  he 
ought  to  have  convicted,  to  send  the  case  bock  to 
iiim.  ^Now,  after  having  given  to  this  case  the  best 
Attention  that  I  can,  it  appears  to  me  that  the  ques- 
^on  propounded  for  me  is  a  question  of  degree; 
that  it  is  more  a  question  of  fact  than  a  question  of 
law ;  and,  as  far  as  I  can  understand  the  case,  I 
incline  to  the  opinion — subject  to  very  great  doubt 
whether  I  can  appreciate  the  scene  that  was  before 
4be  audience  at  the  AUuunbra — upon  the  best  under- 
standing that  I  can  have  from  the  description  by  the 
magistrate,  that  the  decision  that  be  has  come  to, 
not  to  convict,  is  the  right  one.    But  I  say  it  is 
«ntirely  a  question  of  degree,  and  where  dancing 
«eases  to  be  lawful  and  becomes  a  stage  play  is  a 
-definition  that  I  am  not  at  all  prepared  to  offer. 
The  earlier  statutes  required  a  licence  for  the  repre- 
sentation of  a  stage  play,  and  there  were  several 
•pccifications  of  what  should  bo  a  stage  play  within 
^e  meaning  of  the  statute — tragedy,  comedy,  farce, 
ojicra,  burletta,  melodrama,  and  so  forth,  and  enter- 
lainment  of    the  stage ;    and    thsy    must  have  a 
Chamberlain's  licence.    That  is  the  10  Geo.  2,  c.  28. 
It  appears,  in  the  case  before  Lord  Kenyon,  that  a 
<loubt  arose  as  to  what  came  within  the  description 
that  is  there  mentioned,  and  the  Legislature  appears 
to  me  to  have  provided  that  there  should  be  an 
Agreeable  euturtainment,  for  persons  who,  perhaps, 
could  nut  affurd  to  attend  at  the  London  theatres, 
at    houses    of     public    resort — agreeable    enter- 
tainments   in    the    shape   of  music  and  dancing, 
provided  that  the  houses  of  public  resort  had  a 
magistrates'  licence.    Now  the  resp.  has,  in  literal 
terms,  confined  his  representation    to   music  and 
dancing,  and  the  great  matter  contended  for  on 
the  port  of  those  who  applied  for  a  conviction  is, 
irhether  he  added  to  music  and  dancing  such  un 
Approximation  to  a  dramatic  performance  as  made 
it  come  within  the  description  of  a  stage  play.    I 
have  heard  arguments  addressed  by  those  who  press 
^or  the  conviction  about  the  great  interest  of  mora- 
lity in  the  matter,  but  as  far  as  I  can  see  there  is 
no  interest  of  morality  at  stake.    It  is  a  question 
whether  the  amusements  such  as  the  resp.  offers  at 
A  place  of  public  entertainmeiR  upon  cheap  terms 
should  be  allowed  to  continue,  or  whether  they 
«hottld  be  put  a  stop  to,  so  that  the  very  same  species 
of  public  entertainment  should  be  permitted  at  the 
licensed  theatres,  where,  in  point  of  fact,  those  who 
have  a  licence  would  have  something  in  the  nature 
of  a  monopoly.    Dancing  and  music  are  clearly 
lawful    without    the    Chamberlain's    licence.     A 
«tage  play   is   clearly    not    lawful   without   the 
Chamtwrlain's     licence.     Then    a    very    minute 
detail    has    been    given    here    of     women    in 
number*  coming  down  from  rocks   and  dancing 
opposite  to  each  other,  forming  two  ranks ;  and 
then  another  woman  coming  down  of  a  superior 
orde  r  of  dancing  and  dancing  alone,  and  as  far  as 
I  can  see,  if  there  had  been  nothing  more  in  the 
matter  than  that,  I  could  not  have  said  that  this 
dancing  had  risen  out  of  the  sphere  of  music  and 
dancing,  and  had  gone  into  the  sphere  of  a  stage 
play.  But  the  magistrate  adds  to  that,  tiiat  a  number 
of  women  came  down  at  once  with  daggers  in  their 
luuids,  and  that  a  number  of  women  came  down 
afterwards  with  palm  leaves  in  their  hands,  and 
that  in  the  course  of  their  dancing  movements  the 
one  stood  over  the  other  and  represented  a  species 
of  triumph.    And  that  comes  very  nearly  to  a  dra- 
matic performance ;  very  nearly  to  it.    But  there 
is  a  place  where  the  line  must  be  drawn,  and  the 
magistrate   has  used  terms  of  art  which  incline 


me  very  much  to  take  the  line  between  what 
requires  a  Chamberlain'.8  licence  and  what  is  lawful 
under  the  magistrates'  licence;  to  what  lies  be- 
tween the  two  ternu  of  art  that  he  has  used 
here.  Because  he  says  this  is  a  ballet  divertisse- 
ment in  which  there  is  no  consecutive  train  of 
ideas,  but  a  number  of  persons,  no  doubt  elegant 
in  shape  and  agreeable  in  their  action,  so  that  it 
would  bo  an  agreeable  entertainment  to  be  per- 
formed ;  that  it  is  a  ballet  divertissement  without 
any  consecutive  train  of  ideas  between  one  i>art  of 
the  performance  and  another  part  of  the  perfor- 
mance, like  a  number  of  agreeable  scenes  uncon- 
nected dramatically,  but  something  passes  in  suc- 
cession which  those  who  are  at  the  place  of  enter- 
tainment are  supposed  to  be  amused  by.  That  is  a 
ballet  divertissement.  On  the  other  hand,  there  is 
a  ballet  of  action  in  which  there  is  intended  to  be 
represented  a  regular  dramatic  story  beginning  at 
the  beginning  and  performed  to  the  end,  and  that 
may  give  rise  to  all  manner  of  emotions  that  are 
incidental  to  tragedy,  comedy,  farce,  or  the  like^ 
accompanied  at  the  same  time  by  elegance  of  fonu 
and  elegant  movements,  and  other  matters  that  are 
incidental  to  ballet.  I  am  inclined  to  say  that  I 
could  not  in  the  least  pretend  to  have  a  decided 
opinion  from  the  description  of  this  representation 
given  by  the  learned  magistrate,  for  whom  I  enter- 
tain the  highest  respect,  and  whom  I  wish  to  speak  of 
with  the  highest  possible  respect;  but  if  I  am 
called  on  to  say  as  a  matter  of  law  that  this 
which  you  describe  as  a  ballet  divertissement, 
and  not  coming  up  to  the  degree  of  a  ballet 
of  action,  is  a  stage  play,  I  am  unable  to  affirm 
that  as  a  matter  of  law.  That  is  the  point 
at  which  I  stop— I  cannot  say  that  I  certainly 
consider  that  this  performance  at  the  Alhambra. 
was  a  stage  play — I  could  not  pretend  to  have  a  con- 
fident opinion  upon  it.  If  I  had  gone  and  seen  it, 
or  if  I  had  had  a  graphic  description  given  me  by 
the  witnesses,  it  is  very  possible  that  I  might  have 
come  to  the  conclusion  that  the  party  ought  to  have 
been  convicted  on  the  facts  ;  but  stated  as  they 
are  stated  here,  I  cannot  say  from  this  description 
that  the  point  of  degree  at  which  music  and  dancing 
become  a  stage  play  has  been  passed  by  the  resp. 
against  whom  this  application  has  been  made. 

WiLifs,  J. — I  am  of  the  same  opinion  in  the 
result  of  our  judgment.  Certainly,  when  the  diffi- 
culty is  put  of  deciding  whether  any  representa- 
tion, which  is  not  actually  a  play  or  a  pantomime^ 
such  as  one  has  seen  upon  the  stage  and  recog- 
nises at  once,  is  of  a  dramatic  character,  and 
falls  within  the  Act,  it  is  impassible  to  tell 
whether  it  be  or  not  without  seeing  it ;  I  own  I 
am  unable  to  get  over  that  difficulty  to  this  extent, 
that  I  am  unable  to  say  judicially,  upon  any  descrip- 
tion short  of  a  natival  definition  of  something  which 
I  know  must  be  an  entertainment  of  the  stage, 
that  the  thing  so  described  is  an  entertainment 
of  the  stage.  But  I  own  that,  reading  the  facts 
stated  in  this  case,  my  first  impression  was  that 
those  facts  did  state  a  representation  of  the 
stage.  But  upon  hearing  the  reasons  which  have 
been  advanc^  by  mv  Lord,  I  am  disposed  to 
think  that  the  conclusion  at  which  I  had  arrived 
was  rather  a  conclusion  of  fact  than  a  con- 
clusion of  law.  I  own  my  impression  of  the  facts 
was,  that  the  first  judgment  of  the  magistrate  was 
a  correct  judgment,  that  this  is  an  entertainment  of 
the  stage ;  but  not  now  holding  that  opinion,  for  the 
reasons  I  have  heard,  as  an  opinion  in  point  of 
law,  I  cannot  say  that  the  case  ought  to  go  back  to 
the  magistrate  to  convict.  On  raiding  these  sec- 
tions one  quite  perceives  the  justice  of  the  remark 
made  by  Mr.  Russell  during  the  argument  of  the 
case  in  the  C  Term  Rep.,  that  we  ore  dealing  witb 
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an  entertainment  on  the  stage  and  of  the  stage. 
The  force  of  that  remark  is  quite  obrious,  because 
vc  know  that  some  of  the  representationa  on  the 
stage  are  of  the  highest  order  of  genius,  whilst 
others  are  appertaining  rather  to  what  may  be 
represented  in  a  booth  at  a  fair.  If  so,  you  must  at 
once  see  that  you  cannot  construe  the  section  by 
looking  at  what  is  ordinarily  represented  on  the 
stage.  In  our  time  there  have  been  seen  upon  the 
stage  of  a  theatre  of  the  highest  character  the  per- 
formance of  Pagnnini,  and  Van  Amburgh  and  his 
lions.  It  is  impossible,  therefore,  to  construe  this 
section  by  ascertaining  trhether  the  ballet  divertisse- 
ment, the  sort  of  thing  described  in  this  case,  was 
as  a  matter  of  fact  represented  ordinarily  or  occa- 
sionally upon  the  stage  at  the  time  when  the  0  &  7 
Vict,  passed,  and  then  come  to  the  conclusion  that 
the  words  "  other  entertainment  of  the  stage  "  must 
necessarily  include  that,  because  it  was  represented 
on  the  stage.  I  think  those  words,  "  other  entertain- 
mentof  the  stage,"  must  be  construed  with  reference  to 
the  previous  words  as  including  only  entertainments 
of.  tiie  same  kind  as  those  which  are  specified 
expressly  before  those  words— "tragedy,  comedy, 
farce,  opera,  play,  interlude,  melodrama,  panto- 
mime "—as  extending  only  to  entertainments  of  a 
dramatic  character.  No  doubt  a  ballet  represented 
by  dancing  and  other  action,  a  connected  story, 
would  properly  be  called  an  entertainment  of  the 
stage :  that  is,  a  ballet  which  represents  a  story,  and 
which  is  of  a  dramatic  character,  although  there 
was  no  speaking.  On  the  other  hand,  a  mere  dance 
on  the  stage  might  not  do  so.  You  might  instance 
the  case,  in  dealing  with  this  subject,  in  which  a 
statue  may  be  represented  by  the  human  figure,  such 
as  one  has  seen  represented  for  the  amusement  of 
the  public  in  recent  times.  That  might  be  put  as  a 
case  in  which  there  was  nothing  dramatic — somer 
thing  statuesque,  not  dramatic,  no  story ;  a  repre- 
sentation put  on  the  stage,  but  no  story.  On  the 
other  hand,  you  might  put  the  case  of  the  Tarantula, 
where  a  story  was  actually  represented  on  the  stage, 
an  incident  suggested,  and  various  emotions  which 
flowed  from  it,  and  the  result  of  that  exhibited  by 
action.  As  at  present  advised,  I  should  have 
thought  that  was  an  entertainment  of  the  stage, 
because  there  was  a  connected  story ;  whether 
that  be  a  conclusion  of  law  or  of  fact,  I  do 
not  pause  to  inquire.  Dealing  with  this  case 
by  me  light  of  these  illustrations,  which  are 
the  nearest  that  I  can  bring  to  bear  upon  it,  I 
think  the  reasons  which  would  induce  me  to  come  to 
the  conclnsion  that  this  was  in  fact  an  entertain- 
ment of  the  stage  would  be  these — ^that  there  are 
not  merely  the  accessories  of  the  stage,  but  that 
there  are  persons  who  represent,  or  may  be  taken  to 
represent,  a  combat,  followed  by  a  triumph,  and 
then  a  reconciliation  under  some  supposed  superior 
influence,  represented  by  the  great  performer  who  is 
introduced  while  the  previous  representation  is 
being  gone  through.  On  the  other  hand,  it  may  be 
that  a  person  looking  at  this  entertainment  as 
actually  represented  on  the  stage  would  treat  what 
passed  before  the  prtmHre  danseuse  came  on  and  per- 
formed hers,  which  was  the  principal  part,  as  mere 
fringe— only  an  accessory  to  her  coming  on  and 
dancing,  so  that  the  principal  character  of  the  enter- 
tainment was  not  dramatic.  I  should  conceive  that 
this  is  so— that  therefore  it  may  well  be  treated  as 
a  question  of  degree  whether  the  representation  is 
of  a  dramatic  kind  so  as  to  come  within  the  descrip- 
tion of  an  entertainment  of  the  stage.  For  these 
reasons,  though  speaking,  as  it  is  hudly  necessary 
for  me  to  say,  with  profound  deference  to  tlic  im- 
pression of  my  Lord  on  the  question  of  fact,  I  own 
I  should  rather  have  adopted  the  Impression  of  tho 
magistrate  upon  the  question  of  fact  j  but  on  the 
question  of  law  as  to  how  this  case  ought  to  be 


now  disposed  of,  I  concnr  in  the  judgment  of  my 
Lord. 

Btlks,  J. — I  agree  with  my  Lord  that  this  must 
be  a  question  of  degree.  It  is  extremdy  diiBcnIt 
to  draw  the  line ;  nevertheless,  I  cannot  but  give 
my  opinion,  unless  I  state  where  it  seems  to  me  the 
line  ought  to  be  drawn.  I  conceive  that  any  of  tba 
ordinary  dances  represented  in  public  would  not  be 
within  the  statute,  that  is,  dancing  as  regarded 
under  the  music  licence,  not  tho  licence  of  the  Lord 
Chamberlain.  But  whenever  there  is  a  ropreseo- 
tation  on  the  stage  by  dumb  show  the  statute  use» 
the  word  "pantomime;"  whenever  there  is  repre- 
sented on  the  stage  the  events  or  actions  of  hnmao 
life,  that,  I  apprehend,  does  fall  within  the  statute,, 
and  not  the  less  within  the  statute  because  ths 
actors  perform  while  they  are  dancing.  Now,  in 
this  case  there  is  represented  a  descent  from  rocks ; 
there  is  a  cascade ;  there  are  persons  who  file  or 
form  on  the  stage ;  there  is  a  success,  as  mj_  brother 
has  pointed  out,  a  triumph,  and  if  anything  else 
was  necessary,  there  arc  all  the  theatrical  aoceMorieSk 
I  own  as  a  question  of  fact  if  I  had  to  draw  an 
inference  I  should  have  thought  that  this  did  faff 
within  a  stage  play.  But  the  court  are  td  opinion 
that  it  is  not  a  matter  of  law,  and  I  do  not  say  that  I 
can  dissent  from  tiiem  on  that  matter;  but  the 
conclusion  which  the  magistrate  drew  in  the  fir* 
instance,  I  am  bound  to  say  if  I  had  been  sitting 
in  Us  place  I  should  myself  nave  drawn. 

Keatiho,  J.— I  agree  with  the  rest  of  fte  court 
in  the  contusion  at  which  we  have  arrived,  that 
this  is  in  truth  a  question  of  degree,  and  resolTes 
itself  ultimately  into  a  question  of  fact.  I  eotiraly 
agree  with  my  Lord  in  his  statement  of  the  difllcoltr 
that  exists  in  drawing  the  line  between  pnblie  mn»c 
and  dancing  and  a  dramatic  representation.  It  is 
not  necessary  to  the  conclusion  at  whidi  we  airivs 
that  we  should  draw  the  line ;  but,  inaamnch  as  tb* 
other  membenof  the  court  have  given  their  opiniso 
on  which  side  of  the  line  the  present  case  would 
range  itself,  I  am  obliged  to  say  that,  if  I  we« 
bound  to  form  an  ojanion  and  prononnce  a  judg- 
ment as  to  which  side  of  the  line  the  facts  so  deariy 
stated  by  the  magistrate  bring  the  preaent  case,  t 
should  have  thought  that  it  did  come  witliin  tiie 
statute,  and  that  it  was  a  dramatic  representation 
The  reasons  for  thaf  have  been  already  pelted  oat 
by  my  brothers  Willes  and  Byles  very  clearly,  and 
in  those  reasons,  with  the  greatest  possible  deference, 
even  on  a  question  of  fact,  to  the  opinion  expressed 
by  my  Lonl,  I  entirely  concnr.  It  seems  to  me 
that  here  was  a  representation  by  pantomimic 
gesture  of  events  upon  the  stage — short,  it  is  tmtv 
and  few  in  number,  but  still  amounting  to  what  I 
should  have  called  a  •  dramatic  repreaenUtkw. 
namely,  the  triumph  of  peace  over  war.  For  these 
reasons  I  should,  if  obliged  to  give  an  opiiuoo,  have 
taken  the  same  view  of  Uie  question  of  fact  as  taken 
by  my  learned  brethren ;  but  I  quite  agree  with  my 
Lord  that  this  is  a  question  of  degree,  and  tb«Rl)y 
resolves  itself  into  a  question  of  fact,  and  prevnits 
our  sencKng  it  back  to  the  magistrate  for  his 
decision. 

Judgment  Jar  tMt  re^ 

Attorney  for  the  app.,  n.  T.  Sobertt. 

Attorney  lor  the  resp.,  G.  Lcncrtttet. 
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OOXTBT   OF  EXOHEQXnSB. 

Ktpoitad  by  H.  Lbob  wit  E.  LmnxT,  Esqra.,  BirrtM«»4t.Law. 

Monday,  Nov.  13,  1866. 

Lowe  v.  Hobttabtu. 

Cotwietion  for  astaalt — Imprisonment  mith  Jint  under 
sect.  74  0/°  24  4-  25  Vict.  c.  100— Subtequent  action 
for  damages  for  tie  same  assault — Conviction,  im- 
pritonment,  and  fine  pleaded  in  answer — Demurrer. 

He  conviction  of  deft,  on  an  indictment  for  unlaw- 
futb)  woundinf,  ana  his  being  sentenced  therefor  to  a 
term  of  inymsonment,  and  to  pa^  a  sum  if  money  to 
ph.,  the  prosecutor  of  the  indictment,  for  his  necessary 
costs  of  the  prosecution,  and  a  moderate  allowance 
for  his  loss  of  time,  pursuant  to  sect,  7i  of  2i  ff  25 
Vict,  c  100,  form  no  bar  to  the  plt.'s  subsequently 
suing  the  deft,  in  a  civil  action  for  the  same  assault, 
'and  recovering  damages  for  his  bodify  suffering  and 
medical  expenses  occasioned  thereby)  and  a  plea 
setting  up  such  conviction,  imprisonment,  and 
payment  of  a  Jint  is  bad  on  demttrrer,  and  no  answer 
to  such  action  : 

So  held  by  the  Ex.  in  the  above  case. 

This  was  a  demurrer  to  a  plea. 

At  the  Manchester  Summer  Assizes  1864,  deft, 
was  indicted  for,  and  coDTicted  of,  unlawfully 
wounding  the  pit.,  the  prosecutor  of  the  said  indict- 
ment, and  was  thereupon  sentenced  by  the  learned 
coQunissioner  (Aspinall,  Q.  C),  before  whom  he  was 
tried,  to  four  montlis' imprisonment  with  hard  labour, 
itnd  he  was  also  ordered  and  adjudged,  under  the  pro- 
▼isions  of  sect.  74  of  the  24  &  25  Vict.  c.lOO,  to  pay 
to  pit.,  the  prosecutor,  26/.  17s.  id.,  plt.'s  actual  and 
necessary  costs  of  the  said  prosecution,  together 
with  the  further  sum  of  15^,  being  "  such  a  moderate 
allowance  for  plt.'s  loss  of  time  as  the  court  had, 
upon  inquiry,  ascertained  to  be  reasonable,"  with 
the  further  sentence  of  three  months'  additional 
imprisonment  in  case  the  same  several  sums  should 
not  be  sooner  paid.  The  deft,  underwent  liis  term 
of  fotir  months'  imprisonment,  and,  failing  at  the 
end  thereof  to  pay  the  above-mentioned  sums,  he 
remained  in  prison  for  the  additional  term  of  three 
months  idso ;  and  the  said  sums  were  levied  upon 
Iiis  goods  by  virtue  of  a  warrant  under  the  hand 
and  seal  of  the  said  commissioner,  in  pursuance  of 
sect.  75  of  the  above-mentioned  Act,  and  the 
amoimt  thereof  was  paid  over  to  the  pit.,  as  the 
prosecutor  of  the  indictment. 

Under  these  circumstances  the  prosecutor,  the 
now  pit.,  brought  the  present  action  against  the 
deft,  to  recorer  damages  for  the  above-mentioned 
assault  and  battery,  alleging  in  his  declaration  as 
special  damage  that  he  was,  by  means  of  such 
assault,  &c.,  ^vented  following  bis  usual  occupa- 
tion and  gaming  his  livelihood,  and  was  perma- 
nently injured  and  disabled  from  so  doing,  and  had 
been  forced  to,  and  did  necessarily,  incur  and  pay  a 
large  snm  of  money  in  and  about  being  cured  of  the 
wonnds,  &c. ;  and  he  claimed  500L  damages. 

Plea  2: 

Tbatatter  the  committing,  «a,  sod  after  the  M  *  2S  Viot 
e.  100,  deft  was  In  doe  form  ot  Uw  Indloted  and  tried,  toxe- 
tlier  with  one  J.  H.,  for  the  traapuKi  In  the  declaration 
mentlonad  at  the  (emral  aeulnnB,  sc  (the  iommer  aaslzea  at 
Maneheeter  In  ISM  before  Cockbom,  C.  J.,  and  others 
aitgned,  Ac),  and  was  at  the  aame  eeaalon,  together  with  the 
•aid  1.  a,  doly  convicted  of  the  tieapaesea,  Ac.,  and  deft  was 
■entenced  by  the  oonrt  there  tor  Us  said  oDence  to  be  Im- 
prisoned and  kept  to  hard  labonr,  Ac,  for  the  term  of  foar 
calendar  months ;  and  it  was  ordered,  fta,  that,  in  addition  to 
the  aaid  sentence,  the  deft,'Shoald  pay  to  pit  (the  pit  being 
the  praeecntor  of  the  aald  indictment)  Wt  17<.  M,  being  his 
•etoal  and  neoeaaaiy  easts  and  expenses  of  the  aaid  proaeco- 
tioa,  togeilier  with  the  further  sum  of  lU,  being  (with  a 
eeitaln  sum  of  101.  ordered  to  be  paid  to  pH.  by  the  said 
J.  H.)  Mdk  a  moieraU  allimanet  ftr  the  leu  tf  lune  «/  pit.  <u  the 
taUtswrt  lhtrtJUii,»fOHi>quirfamdexmmii!alio»  osctrlaiHtd to 
tt  recmmHt.    Aad  it  was  tiuther  ordered,  fto,  that  onjeas  the 


■aid  several  Buma  of  36i  I7<.  id.  and  lif.,  so  awarded,  Ac, 
ahonld  be  sooner  paid,  deft  abould  be  impriaoned  in,  Ac,  tor 
three  montha,  in  addition  to  tlie  aald  term  of  imprlaooment  to 
which  tie  lias  been  so  sentenced,  aaaforeaaid,  for  liis  aald  oftenoe. 
And  deft  says  that  afterwards  U.  It  BictuidBon  and  Brand- 
wood,  being  the  attorneys  of  and  for  pit  dulyjtnthorlaed  by 
pit  In  tliat  behalf,  signed  and  served  the  deft  with  a  notice  In 
the  words  and  figore*  following  (the  plea  here  set  oat  vtrbatim  a 
demand  for  Immediate  payment  of  the  aald  2U.  I7j.  4dl  and  lil. 
so  adjudged  to  be  paid  by  deft  to  pit  aa  aforeaaid,  and  a  notice 
tiiat  in  default  of  payment  the  same  would  be  levied  npoa 
deft 'a  goods  nnder  sect  TSof  24  A  21  Vict  c  100).  And  deft 
says  that  the  said  sooi  of  2fil.17i.4dl  and  lU  were  not  paid  ac- 
cording to  the  requisition  of  the  said  order,  and  therefore  the 
said  J.  B.  Aspinall,  Esq ,  barrister-at-Iaw,  one  of  the  said 
oommlssloneTS,  Ac,  and  before  whom  aa  such  commlaaioner 
deft  was  so  convicted,  made  his  warrant  under  his  hand  and 
seal  in  tbeae  words  (the  plea  here  set  out  vtrbatim  the  warrant, 
whereby  after  reciting  the  conviction  of  deft  under  the  above^ 
named  Indictment  and  hia  being  sentenced  to  Imprisonment 
and  adiudgad  to  pay  to  pit  the  proeecotor,  Ac,  2St  17>.  id.  for 
coals  and  the  f urtlier  anm  of  IN.  for  hia  ioaa  of  time,  Ac,  with 
three  montha'  further  tanprlaonment  in  case  of  default  In 
such  payment,  tho  said  oommlsaloner  did  order  the  sherilf  of 
the  aaid  County  Palatine  of  Lancaster  to  levy  Itie  said  eeveral 
soma  of  ML  17(.  id,  and  IN.  by  distress  and  sale  ot  the  goods, 
Ac,  of  the  deft) 

Averments : 

That  the  said  commlaaioner  then  set  Us  hand  and  seal  to 
the  said  warrant  and  delivered  the  same  to  the  said  aberllf. 
That  afterwards  and  before  auit  the  sheriff,  pursuant  thereto, 
levied  the  said  sums,  and  deft  paid  the  same  to  pit  together 
with  the  costs  of  execntion ;  that  after  the  aaid  aentence  deft 
was,  la  purenance  and  execution  of  the  said  sentence.  Im- 
prisoned and  kept  to  bard  labour  in  the  said  houae  of  correctlou, 
Ac,  for  the  aaid  period  of  four  calendar  montha  and  tliree 
calendar  months  respective^. 

Demurrer,  and  joinder  in  demurrer  to  the  said 
plea. 

Flt.'s  points : — 1.  That  the  conviction  and  imprison- 
ment of  deft,  and  the  costs  and  fine  paid  by  him, 
only  expiated  his  offence  against  the  public  peace. 
2.  That  the  fine  inflicted  and  pud  was,  as  required 
by  the  statute  24  &  25  Vict  c.  100,  ss.  74,  75,  only 
"  a  moderate  allowance  for  tho  loss  of  time"  by  the 
pit,  and  not  for  his  suffering,  permanent  disability, 
and  expenses.  3.  That  it  was  not  tho  intention  of 
the  said  statute  to  deprive  a  prosecutor,  under 
similar  circumstances,  of  liis  civil  remedy. 

Def  t'a  points :  1. — That  the  offences  described  in 
the  declaration  are  not  remediable  by  action.  2. 
That,  assuming  them  to  be  remediable,  nevertheless 
the  causes  of  action  in  respect  of  them  have  been 
extinguished  by  the  facts  set  forth  in  the  plea. 

The  24  &  25  Vict  c.  100,  s.  74,  enacts  that 

Where  any  person  ahall  be  convicted  on  any  Indictment  of 
any  aasanlt  whether  with  or  without  any  l>altery  and  wound- 
ing, or  either  of  them,  snch  person  may,  if  the  coort  tliink  lit, 
in  addition  to  any  sentence  wliich  the  court  may  deem  proper 
for  the  offence,  be  adjudged  to  pay  to  the  prosecntor  his  actual 
and  neceasary  costs  and  expenses  of  the  proaecutlon,  and  $iich 
moitntt  Mxcma  for  Ikt  l<m  af  lime  as  the  conrt  shall  by 
sffldsvit,  or  other  inquiry  or  examination,  ascertain  to  lie 
reasonable ;  and,  nnleaa  the  aum  so  awarded  ahall  be  sooner 
paid,  the  offender  ahall  be  Imprisoned  for  any  term  the  court 
shall  award,  not  exceeding  three  months,  In  addition  to  tho 
term  of  Imprisonment  (If  any)  to  which  the  offender  may  be 
sentenced  tor  the  offence. 

Sect  75: 

The  court  may,  by  warrant  nitder  hand  and  aeal,  order  each 
snm  as  shall  be  so  swarded  to  be  levied  by  diatreaa  and  sale  of 
the  goods  and  chattels  of  the  offender,  and  paid  to  the  prose- 
cutor; and  that  the  aorplus,  if  any,  arising  from  socn  sale 
shall  be  paid  to  tho  owner  ;  and  in  case  such  sum  ahall  be  so 
levied,  the  Imprisonment  awarded  until  payment  of  each  sum 
shall  thereapon  cesse. 

C.  H,  Hopwood,  for  pit.,  supported  the  demurrer, 
contending  that  the  matters  disclosed  in  the  plea 
constitnted  no  bar  to  the  action,  and  were  no  satis- 
faction of  plt.'s  claim.  No  doubt  the  jury,  in  esti- 
mating damages,  might  take  pit's  receipt  of  the 
\hL  into  account,  but,  inasmuch  as  by  the  express 
terms  of  the  statute  it  was  paid  for  his  loss  of  time, 
as  prosecutor  of  the  indictment,  it  was  still  open  to 
him  to  sue  deft  civilly  in  respect  of  his  bodily 
suffering  and  permanent  injury,  and  his  medical 
expenses.  [Brahwbli.,  B.— Surely  this  plea  is  a 
novelty  ?    Is  a  man  to  be  assaulted  and  suffer  great 
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Edwabds  akd  Makn  v.  Hattoh — Edwakds  t>.  Maktih. 


rv.c.  S. 


bodily  injury,  and  then,  because  the  party  commit- 
ting the  assault  is  prosecuted  criminally,  is  the 
injured  man  not  to  bring  an  action  for  damages? 
Pollock,  C.  B. — Is  there  any  authority  to  show 
that  this  plea  is  an  answer  to  the  action  ?]  (He 
was  here  stopped.) 

Gray,  Q.  C,  for  Jeft.,  in  support  of  the  plea. — If 
the  "loss  of  time,"  for  which  the  l&L  was  paid 
to  pit,  meant  his  loss  of  time  in  consequence  of  the 
assault,  and  not  his  loss  of  time  in  prosecuting, 
then  it  might  be  said  that  he  was  estopped  in  his 
present  action.  But  having  regard  to  the  terms  of 
the  statute  and  the  sentimce,  be  was  bound  to  cou- 
fess  that  he  could  not  support  the  plea. 

The  CooRT  (Pollock,  C.  B.,  Bnunwell,  Channell, 
and  Pigott,  BB.)  held  the  plea  to  be  bad,  and 
gave  judgment  for  pit.  in  farour  of  the  demuiter. 

Judgment  for  pit. 

Attorneys  for  pit,  Chester  and  Vrquhwrt,  Staple- 
inn,  agents  for  B.  M.  Richardson  and  Brandieood, 
Bolton. 

Attorneys  for  deft.,  CJu-ie,  Woodcock,  and  Ryhnd, 
Linooln's-inn-flelds. 


OOir&T   OF   ABOHES. 
(OAKTBaBURT.') 

Beported  by  Dr.  Swabet,  of  Doctors'-commons. 

Friday,  June  16,  18Cd. 

(Before  the  Right  Hon.  Stkpiixk  Lusuinotok, 
D.C.L.,  Dean.) 

Edwabds  asd  Mans  v.  Hation. 

Church-rate — Made  of  taking  evidence — 17  &•  18  Vict. 
c.  47. 

An  application  made  by  either  party  under  the  above  Act 
to  take  evidence  vied  voce  will  be  granted  unless  the 
party  opposing  such  explication  can  show  sufficient 
reason  why  it  should  not. 

This  was  a  point  of  practice  arising  in  •  suit  for 
subtraction  of  church-rate.  For  an  earlier  stage  of 
the  case  see  ante,  p.  289. 

The  chief  question  raised  on  the  pleadings  was 
the  equality  of  the  assessment ;  the  deft.'s  allega- 
tion specified  116  properties  said  to  be  unfairly 
assessed. 

V 

Dr.  Swabef,  for  the  pits.,  now  moved  the  court  to 
order  the  eridence  to  be  taken  vivd  voce. — The  17  & 
18  Vict  c.  47  enacts,  "  That  iu  any  suit  or  proceed- 
ing depending  in  any  Ecclesiastical  Court  in  Eng- 
land or  Wales,  the  court,  if  it  shall  think  fit,  may 
summon  before  it  and  examine,  or  caase  to  be 
examined,  witnesses  by  word  of  mouth,  and  either 
before  or  after  examination  by  deposition  or  affi- 
davit, &c."  It  is  submitted  that  both  the  court  and 
the  parties  will  be  gidners  by  adopting  this  method. 
The  court  will  more  readily  judge  of  the  value  of 
conflicting  evidence,  and  will  have  the  opportunity 
of  questioning  witnesses  itself.  The  parties  will 
have  the  benefit  of  the  cross-examination  of  the 
witnesses,  and  will  probably  avoid  the  great  expense 
caused  by  taking  and  reducing  the  depositions  into 
writing  in  the  country. 

Dr.  Deane,  Q.C.,  for  the  deft,  opposed  the  motion. 
— ^These  cases,  turning  on  valuation,  are  really 
questions  of  accounts.  If  such  a  case  came  on  at 
Nisi  Prius,  it  would  be  referred.  A  number  of 
witnesses  must  be  brought  to  and  kept  in  town  if 
the  case  is  to  be  heard  viva  voce,  and  it  is  difficult 
to  see  how  expense  can  be  saved  by  that 


Dr.  LusHiaoTOH. — The  question  is  isoperiy  this, 
whether  the  party  whom  Dr.  Deone  represents  has 
shown  sufficient  reason  why  the  evidence  should 
not  be  taken  vivd  voce.  I  ara  of  opinion  he  has  not 
I  think  the  court  will  be  much  better  able  to  deal 
with  such  a  case  on  vivi  voce  evidence.  In  the 
Tamwartk  case  a  few  questions  put  to  tome  of  the 
witnesses  might  have  guided  me  to  a  condnsioik  in 
much  shorter  time  than  I  was  forced  to  take  to 
arrive  at  it  As  to  expense,  as  long  as  the  law  oo 
the  point  remains  what  it  is,  I  am  afraid  a  lai^ 
expense  is  unavoidable. 

Moore  and  Currey,  proctors  for  pits. 

Crosse  for  deft 


V.  O.    STVABT'S   COTTBT. 

Ktportad  by  Edwabd  Wimuw,  Eaq.,  Burister-at-Lav. 

Monday,  Nov.  6,  1865. 

Edwards  v.  Mamtoi. 

Bankruptcy — Rqtuted  owner Aip — Order  and  di^nsi- 
tion — Notice  of  assignment  of  policies  efinturaiux. 

From  the  evidence  of  a  secretary  of  an  imsunaux  com- 
pany, it  appeared  that  the  assurer,  prior  to  his  banl:- 
ruptcy,  happening  to  call  at  the  office  of  the  compojui 
respecting  the  payment  of  a  premium,  toU  the  secretary 
casuallu,  in  the  course  of  eonvertation,  that  the  policy 
was  luposited  with  his  bankers,  as  in  fact  it  was, 
though  iu>  notice  was  ever  sent  to  the  company ;  <ad 
the  secretary  made  no  aemorandmn  of  the  ttatrmtnt, 
as  he  said  he  should  have  done  if  he  had  regarded  it 
as  notice  of  a  dealing  with  the  policy  : 

Held,  that  this  was  not  sufficient  evidence  of  notice  to  Ae 
company  to  give  vciUdity  to  the  depoat  as  <n  ajutoUi 
assignment  oy  uxof  of  mortgage  as  against  the  assigmm 
in  bankruptcy. 

The  qnestiou  in  this  case  was  as  to  the  right  of 
the  ^ts.,  the  assignees  in  bankruptcy  of  the  late 
Mr.  John  Olenn,  as  against  the  defta.,  Messrs 
Martin  and  Co.,  bankers,  of  Lombard-street  to  the 
proceeds  of  two  policies  of  assurance  which  bad 
been  effected  by  Mr.  Glc.-in  on  his  own  life. 

The  facts  of  the  case  were  as  follows: 

In  1853  Olenn  deposited  with  the  defts.  the 
policies  in  question  for  the  purpose  of  securing  a 
debt  then  due  to  them.  No  memorandum  in  writ- 
ing accompanied  the  deposit,  and  no  formal  ootiee 
was  given  to  the  insurance  companies  of  sodi 
deposit.  In  Nov.  1856  Olenn  was  adjudicated  a 
bankrupt,  and  in  Nov.  1862  he  died. 

Mr.  Francis,  the  secretary  of  one  of  the  com- 
panies, a  witness  on  the  piirt  of  the  pits.,  deposed  that 
the  prospectuses  issued  by  the  company  contained 
an  arnouncement  that  notices  of  the  assignmoit 
of  policies  would  be  registered,  and,  when  required, 
duly  acknowledged ;  and  that  although  generally 
written  notices  of  any  assignment  or  dealing  with 
the  policy  were  given,  yet  if  verbal  notice  only 
were  given,  the  particulars  of  such  verbal  notice 
would  be  entered  in  the  book,  but  informatioD 
acquired  casually,  respecting  any  dealing  with  a 
policy,  in  the  course  of  conversation  would  not  be  so 
entered.  Previously  to  Mr.  Olenn's  bankruptcy  bo 
notice  of  any  assignment  of  Uie  policy  app^redin 
the  book,  and  to  deponent's  knowledge  and  belief 
no  written  notice  had  berai  given.  Deponent  how- 
ever, recollected,  that  on  Mr.  Olenn  calling  in  die 
year  1858  to  take  up  a  dishonoured  cheque  vrfaidi 
had  been  given  in  payment  of  a  premium,  Mr. 
Glenn  in  reply  to  a  remark  of  depooent'a,  that  to 
preserve  the  policy  the  premium  must  be  paid  at 
once,  said  that  "  the  ydaej  was  in  fact  held   by 
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Messrs.  Martin."  This  statement  was  merely  a 
casnal  one  made  in  the  coarse  of  general  conversation, 
and  deponent  made  no  memorandum  of  it,  nor  did 
be  enter  any  particulars  of  it  in  the  books  of  the 
company,  as  he  should  have  done,  and  as  it  would 
have  been  his  duty  to  have  done,  if  he  had  regarded 
it  as  notice  of  a  dealing  widi  the  policy. 

Mr.  Stevens,  defts.'  solicitor,  deposed  that,  in 
Jan.  1861,  Mr.  Glenn  stated  in  his  (Stevens's)  pre- 
sence, that  he  (Glenn)  had  before  his  bankmptcy 
given  the  insurance  companies  notice  of  the  deposit 
of  the  policies  with  the  defts. 

Since  the  bankruptcy  of  Glenn  the  defts.  had  paid 
the  preminms  on  the  policies;  and  since  his  death 
the  policy  moneys  had  been  recovered,  and  were  now 
standing  in  the  joint  names  of  one  of  the  pits,  and 
one  of  the  defts.  as  stakeholders. 

Bacon,  Q.  C.  and  SwamUm,  for  the  pits.,  urgued 
that  no  sufficient  notices  had  been  given  to  the 
companieB,  and  consequently  that  the  policies  were 
■till  in  the  order  and  disposition  of  the  bankrupt 
They  cited 

£x parte  Hmutm,  1  Con.  ft  L.  569;  and  2  Drew,  ft 
War.  66li 

ExparU  ArkwriijU,  8  M.  D.  ft  D.  129 ; 

Ex  parte  EUU,  1  Atk.  101 ; 

ExparU  Carhis,  4  Dea.  ft  C.  854. 
The  evidence  as  to  notice  merely  went  to  alleged 
conversations,  and  that  was  not  enough  to  take  the 

Jolicies  out  of  the  bankrupt's  order  and  disposition. 
C  was  essential  that  the  notices  should  be  shown  to 
have  been  given  to  the  insurance  offices,  and  this  hod 
not  been  done.  They  also  cited  Smith  v.  Smith,  2  Cro. 
A  M.  231 ;  and  see  further  the  casus  coUected  at 
Shelford  on  Bankruptcy,  279-281. 

Greene,  Q.  C.  and  T.  Stevens  for  the  defts.— The 
notices  which  had  been  given  to  the  secretaries  of 
the  companies  were  sufficient.  The  onus  of  the 
proving  that  notice  was  given  to  the  office  before 
the  banknrotcy  lies  on  ttie  pit. :  {£x  parte  and  Re 
Steveat,  4  Sea.  &  C.  117.)  Even  without  notice  it 
has  been  held  that  a  deposit  of  a  policy  with  bankers 
before  the  bankruptcy  for  moneys  already  advanced 
ia  sufficient  to  disentitle  the  assignees  to  recover  in 
frover,  on  the  ground  that  it  is  not  in  the  order  and 
disposition  of  the  bankrupt,  with  the  consent  of 
the  true  owner :  (  Gibson  v.  Oeerburg,  7  M.  &  W.  555.) 
But  here  actual  knowledge  of  the  assignment  of  the 
policies  had  been  conveyed  to  officers  of  the  compa- 
nies, and  the  object  with  which  that  information  had 
been  given  was  immateriaL    They  cited 

Em  porta  BignoU,  8  U.  ft  A.  477 ; 

Ex  parte  StrijJU,  H.  502 ;  2  Dea.  ft  C.  814 ; 

<}Je  V.  Letois,  16  L.  J.  119,  Q,  B. ; 

Ex  parte  Barnett,  1  De  G.  194. 

The  Vicb-Chamcellor. — The  only  question  is, 
whether  sufficient  notice  has  been  given  to  the  insur- 
ance companies  of  the  deposit,  and  I  am  of  opinion 
that  there  is  no  evidence  of  any  sufficient  notice  It 
la  quite  plain  upon  the  authorities  cited  that  the  title 
to  the  policie^  under  the  circumstances  of  this  case, 
is  in  the  assignees  in  bankruptcy' of  Glenn.  The 
4efts.  will  be  entitled  to  be  repaid  the  premiums 
{laid  by  them,  with  interest  at  5  per  cent.,  and  sub- 
ject to  that  deduction  and  the  payment  of  the  costs 
of  the  suit,  as  agreed  upon  iietwecn  the  parties,  out 
of  the  proceeds  of  the  policies,  the  residue  of  these 
proceeds  will  be  payable  to  the  pits. 

Solicitors  for  the  pits.,  Ciiftoa  and  Co, ;  for  the 
defts.,  Ouaie*  Steveat. 


COTTRT  OF  OUEBITS  BENCH. 

Keported  by  JOHX  Thohfsox  snd  T.  W.  Sausidibs,  Esqra, 
BaniAten-  sI-Law. 

Nov.  8  and  20,  18C5. 

UeQ.   v.  ThB  GuiLBDULHS   OP  THE  HUTIMOS 

Poob-Law  Umiom. 

Order  of  removal — Settlemeat  by  renting  a  tenement — 
Hiring  for  a  year  under  tne  6  Geo.  4,  c.  57. 

Though  a  tenancy  is  terminable  by  a  notice  to  quit 
within  a  year,  yet  if  the  terms  of  the  hiring  are  suck 
as  to  show  that  the  parties  contemplated  that  the  ten- 
ancy would,  unless  tne  notice  was  given,  endure  for  a 
year  or  more,  and  it  does  endure  for  a  year,  it  will  be 
sufficient  (so  far  at  the  length  oftenana/  it  concerned) 
to  confer  a  settlement  under  the  6  Geo.  t,  c.  57. 

W.  W.,  by  written  agreement,  agreed  to  let  to  J.  H.  a 
certain  house  "  quarterly,  at  a  yearly  rent  of  25£,  to 
be  paid  on  the  29M  Sept.,  2oM  Dec.,  25th  March,  and 
2itA  June ;  taxu  to  be  paid  by  tenant  i  to  be  left  in 
tenantahle  repair.  A  quartet' t  notice  to  bepivea  by 
either  party.  The  tenant  occupied  under  thu  agree- 
ment for  SIX  years : 

Held,  that  he  gained  a  settlement  under  the  6  Geo.  4, 
e.  67. 

This  was  a  case  stated  under  the  12  &  18  Vict, 
c.  43,  for  the  opinion  of  the  court  as  to  whether  the 
pauper  lunatic,  John  Hagel,  had  acquired  a  settle- 
ment by  renting  a  tenement.  It  appeared  he  had 
rented  a  house  for  the  period  of  six  years  under  the 
following  agreement : 

An  ftgreeraent  between  WilUam  Weilerd  and  John  HiueL 
WUUun  WeUerd  uraea  to  let,  ud  John  Huel  agnes  to 
hire,  the  horue  Na  63,  George^etreet,  quarteiir,  at  a  yearly 
rent  of  2U,  to  be  paid  on  the  JSth  Sept.,  SSth  Deoember,  lith 
Ifarch,  and  Mlh  lm» ;  taxea  to  be  paid  by  tenant ;  to  be  lett 
in  tanantabla  repair.  A  quarter'!  notioe  to  be  giren  by  either 
party- 
Haatinga,  Wth  Jnly  18M. 

By  the  6  Geo.  4,  c  67,  s.  2  (which  is  the  stotato 
appUcable  to  this  point),  it  is  enacted,  that 

No  peraon  shall  aoqnlK  a  settlement  in  any  parish  or  town- 
ship maintaining  its  own  poor,  by  or  by  rsaaoD  of  settling 
upon,  noting,  or  paying  paiooiilal  latea  tor  any  tenement  not 
being  Ilia  or  lier  own  property,  uilaae  anoli  tenement  shall 
oonnst  of  a  separate  and  dbtiiiet  dwelling-booae,  or  boiUUng; 
or  of  land,  bont  fide  rented  by  such  person  la  such  parish  or 
township  at  and  for  the  aom  of  IMl  a-year  at  the  least  for  the 
term  of  one  wliole  year;  nor  nnleae  soeh  honse,  or  building, 
or  land  ahall  be  occupied  onder  enoh  yearly  llrlng ;  and  this 
rent  for  the  same  to  the  amount  of  KM.  actually  paid  for  the 
term  of  one  whole  year  at  the  leaat 

Poland  now  ^qveared  in  snppcM't  of  the  order  of 
removal,  and  contended  that  the  renting  was  for  the 
term  of  one  year,  and  that  the  term  "  quarterly," 
as  used  in  the  agreement,  must  be  taken  with  r^e- 
rence  to  the  whole  agreement,  for  that  the  mention- 
ing of  the  four  quarterly  days  of  payment  shows 
that  it  was  contemplated  that  the  tenancy  should 
endure  for  a  year  at  least ;  that  the  parties  cleariy 
contemplated  a  hiring  for  a  year  defeasible  by  a 
quarter's  notice : 

A  V.  <Se.  Giles's,  Cr^ppUgate,  4  Bast  ft  Sm.  609. 

Hurst,  for  the  apps.,  argued  that  the  use  of  the 
word  "  quarterly  clearly  indicated  that  it  was  not 
a  yearly  hiring;  that  the  mention  of  the  four 
quarterly  days  throughout  the  year  only  indicated 
when  the  rent  was  payable  if  the  tenancy  continued, 
but  did  not  make  the  hiring  a  yeariy  one.  If  this 
had  been  a  yeariy  hiring  the  notice  to  quit  should 
expire  at  the  end  of  the  year ;  but  here  a  quarter'a 
notice  may  be  given  at  any  time,  and  he  may  have 
gone  out  in  fact  before  uie  end  of  the  first  year. 
Blackbvbn,  J.— The  case  of  Rex  v.  Herstmonceaux, 
7  B.  &  0.  651,  where  the  rent  was  to  be  paid  weekly 
and  either  party  to  be  at  liberty  to  determine  the 
tenancy  by  a  quarter's  notice  from  any  quarter-day, 
Digitized  by  VJH^^^^^V  It 


402 


MAGISTRATES'  OASES. 


Q.B.] 


ReO.   0  ThB   GOiLBDIAKS  OF  THK  HaSTIMOS  FOOK-Li.W  UKIOK. 


[Q-  B. 


i»  against  you,  for  there  it  was  held  that  a  settle- 
ment was  gained  by  renting  a  tenement  for  a  yearj 
la  that  case  no  precise  time  of  holding  was  stated, 
and  therefore  it  was  considered  to  bo  a  holding  for  a 
year;  but  in  the  present  case  the  holding  is  ex- 
pressly stated  to  be  a  quarterly  holding : 

Wilion  r.  Aibott,  3  B.  &  0. 88; 

R.  V.  Warmiiuter,  6  B.  ft  0.  77. 

Pohtid,  in  reply,  referred  to 

Tie    Oveneat  of  WiUttioa    t.  Th»  Overteert   of 
PadcUngton,  3  Best  ft  Sm.  593. 

Our.  adv.  vull. 

Nov.  20. — CocKBDBK,  C.  J. — In  this  case  the 
question  is,  whether  John  Hazel,  a  pauper,  had 
acquired  a  settlement  in  St.  Clement's,  Hastings, 
by  renting  a  tenement  for  the  term  of  one  whole 
year  within  the  meaning  of  the  statute  6  Qeo.  4, 
0.  57.  The  pauper  actually  occupied  the  premises 
for  six  years,  under  an  agreement  in  the  following 
terms:  "Wm.  Wellerd  agrees  to  let,  and  John 
Hazel  agrees  to  hire,  the  house,  No.  62,  Oeorge- 
street,  quarterly,  at  a  yearly  rent  of  25/.,  to  paid  on 
the  29th  Sept,  25th  Dec,  25th  March,  and  the  24th 
June.  Taxes  to  be  paid  by  tenant,  to  be  left  in 
tenantable  repair.  A  quarter's  notice  to  be  given 
by  either  party."  The  language  of  the  agreement, 
•peaking  as  it  does  of  a  yearly  rent,  and  mention- 
ing the  four  quarter-days,  shows  that  the  parties 
contemplated  that  the  tenancy  would  probably  con- 
tinue for  a  year,  bat  it  was  in  the  power  of  either 
party  to  put  an  end  to  the  tenancy  by  a  quarter's 
notice,  and  we  think  that  the  use  of  the  word 
"  quarterly "  shows  that  it  was  intended  that  the 
notice  might  terminate  at  the  end  of  any  quarter, 
so  that  it  was  at  the  option  of  either  party,  by 
giving  a  proper  notice;  to  terminate  the  tenancy 
before  the  end  of  the  year.  If  we  were  now  for 
the  first  time  construing  the  statute  6  Geo.  4,  c67, 
we  should  not  be  disposed  to  hold  that  this  was  a 
hiring  for  a  whole  year,  as  there  is  great  force  in 
the  argument  that  the  true  construction  of  the 
statute  is,  that  the  tenancy  must  be  such  as  must 
endure  for  a  whole  year;  but  in  JUx  r.  Berstmoiuxaux, 
7  B.  &  C.  551,  though  it  was  justly  contended  in 
the  argiunent  that  such  was  the  true  construction, 
Littledale,  J.  decided,  after  taking  time  to  consider, 
that  "  a  taking  at  twenty  guineas  a-year,  the  rent 
to  be  paid  weekly,  and  either  party  to  bo  at  liberty 
to  give  three  months'  notice  from  any  quarter-day, 
and  at  the  expiration  thereof  to  determine  the 
tenancy,  was  a  taking  for  a  year,  unless  within  the 
year  notice  should  be  given,  and  that  notice  not 
having  been  given,  the  occupation  was  under  a 
letting  for  a  whole  year  within  the  meaning  of  stat. 
6  Geo.  4,  c.  57."  This  case  was  followed  by  the 
court  in  The  Overmer$  of  WiOetdon  v.  ne  Overseert 
of  Paddington,  8  B.  &  S.  693.  In  that  case  thei« 
w»  an  obscurely  worded  agreement :  Wightman,  J., 
in  his  judgment,  states  its  effect  to  be  "  a  demise 
for  three  months  certain  from  the  26th  Dec.  1859, 
but  that,  if  the  parties  should  go  on  as  landlord  and 
tenant  after  that  time,  it  should  be  a  yearly  tenancy 
at  the  rate  of  18i  a-year,  payable  montiily,  and 
determinable  by  giving  three  months'  notice,  which" 
Wightman,  J.  uonght  "  might  be  given  at  any  time, 
and  need  not  be  a  notice  expiring  at  any  particular 
time."  "  Then,"  said  he,  "  the  pauper  having  occu- 
pied for  more  than  a  year,  hsis  rented  a  tenement 
for  the  term  of  one  whole  year  within  the  meaning 
of  Stat  6  Geo.  4,  c  57."  Crompton,  J.  seems  to 
have  inclined  to  think  that  the  construction  of  the 
agreement  was  that  the  notice  to  quit  must  expire 
at  the  end  of  the  year  (on  which  reading  of  the 
agreement  the  present  question  could  not  arise.) 
5"*  '•«  expresses  no  dissent  from  the  view 
of  wliihtman,  J.,  and  no  diaapprobatioa  of  Stx  t. 


Berttmonctma.  In  Rex  v.  St.  Giles't,  CrippkgaU, 
4  B.  &  S.  609,  the  case  of  Bex  v.  UentmmKtmx 
was  again  followed.  '  There  the  letting  was  of  • 
house  from  the  26th  March  1858,  at  tfa^  monthly 
rent  of  1£  1 U.  8<^. . . . "  one  month's  notice  to  expire 
either  on  the  26th  March,  25th  June,  25th  Sept.,  or 
25th  Dec.,  shall  be  a  good  and  sufficient  notice  oa 
either  side"  for  the  tenant  to  deliver  up  poascsnion. 
Though  the  rent  was  expressed  to  be  monthly,  it 
was  dear  from  the  agreement  as  to  the  notice  to 
quit  that  the  tenancy  was  intended  to  be  more  tbaa 
a  monthly  one.  The  Court  say :  "  To  what  otb^ 
conclusion  can  we  come  than  that  it  was  a  hiring  <^ 
the  tenant  indefinite  aa  to  duration,  but  terminable- 
at  a  month's  notice  on  either  side  on  any  of  the 
specified  quarteriy  days,  and  the  house  having  beoi 
actually  occupied  nndw  that  hiring  for  upwards  of 
two  years,  it  appears  to  us  to  have  been  an  occupa- 
tion under  a  hiring  for  a  whole  year."  No  caae  waa 
cited,  nor  are  we  aware  of  any,  in  which  the  antlio- 
rity  of  Bex  v.  HerttiHonceaux  has  been  queatiooed, 
and  on  this  state  of  the  authorities  we  feel  oorselve* 
botmd  to  hold,  that  though  a  tenancy  is  terminable 
by  a  notice  to  quit  within  a  year,  yet,  if  the  terma 
of  the  hiring  are  such  as  to  show  that  the  parties 
contemplated  that  the  tenancy  would,  unless 
the  notice  was  given,  endure  for  a  year  or 
more,  and  it  does  endure  for  a  year,  it  will 
be  sufficient  to  confer  a  settlement.  We  do 
not  intend  to  decide  that  a  weekly  tenant  at 
a  weekly  rent,  who,  by  payment  of  rent,  becomes 
a  tenant  from  week  to  week  so  long  as  both  land- 
lord and  tenant  please,  gains  a  settlement  at  the 
end  of  fifty-two  weeks,  as  having  held  under  « 
letting  for  a  whole  year.  We  think  that  the  deci- 
sions only  apply  to  cases  where  it  appears,  from 
the  terms  of  the  letting,  that  the  parties  con- 
templated originally  that  the  holding  would  eodore 
for  a  year,  though  it  might  be  put  an  end  to  before 
the  expiration  of  the  year.  In  the  present  (»se, 
indeed,  the  parties  say  that  the  house  is  to  be  let 
"quarterly,"  and  if  the  agreement  stopped  there, 
the  inference  would  be,  that  they  did  not  contem- 
plate that  the  holding  would  continue  for  a  whole 
year ;  but  they  proceeded  to  say,  that  it  shall  be  at 
a  yearly  rent,  payable  on  the  four  usual  quarter- 
days.  This  seems  to  us  to  show  quite  as  strongiy- 
as  anything  in  the  agreements  in  Sex  r.  Hentmom- 
ceavx  ;  WiUeidtm  v.  Paddiagloit,  and  B.  v.  St.  Giles"*, 
Cripplegale,  that  it  was  contemplated  by  the  parties 
that  the  holding  would  continue  for  a  year  or  more, 
though  it  might  be  put  an  end  to  before  the  expire 
ation  of  a  year,  and  the  word  "quarteriy"  will,  we 
think,  have  sufficient  effect  given  to  it  by  using  it 
to  show  that  it  was  intended  that  the  qnarter'a 
notice  might  terminate  at  the  end  of  any  quarter 
without  giving  it  the  effect  ot  nullifying  these 
expressions.  Had  the  word  "quarterly"  been 
omitted,  and  the  words  "ending  on  any  quarter- 
d^  been  inserted  at  the  end  of  the  agreement,  the 
effect  of  the  agreement  would  have  been  precisely- 
the  same,  both  as  to  the  continuance  of  the  holding, 
and  the  mode  in  which  it  was  to  be  determioed. 
The  case  would  have  then  been  identical  with  Jter 
V.  Heritmonceaux,  and  we  think  that  we  oiu^t  not 
to  make  a  nice  distinction  between  the  efi^  of 
agreements  according  to  their  words,  when  the 
intention  of  the  parties,  as  exinessed  by  the  words 
used,  and  the  legal  effect  of  the  agreements,  are 
identical.  It  is  important  Uiat  points  arising  upon 
settlement  law,  when  once  determined,  should  not  be 
again  disturbed,  except  on  most  cogent  grounds, 
and  we  should  therefore  not  feel  justified  in  over- 
ruling the  three  cases  already  decided  oo  this  sub- 
ject, although  we  may  doubt  the  correctness  of  the 
original  decision.  Tba  order  should  therefore  be 
affirmed. 

Order  Cfjfirmid. 
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Reo.  od  the  the  prosecutioa  of  Hdobes  v.  Xus  Otkrbbkhs  of  Bilstok. 
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Saturdag,  Nov.  11,  1865. 

Saoxders  (app.)  V.  Baldt  (resp.) 

Game — Using  an  initrumtnt  for  tie  purpose  of  taking 
game  witMut  a  certificate — Close  time — Penalty — 
1^2  WiU.  4,  c.  32,  ».  23. 

Upon  an  information  under  sect.  2S  of  the  If- 2  WilL  4, 
c.  82  ((ronw  Act),  for  using  an  instrument  for  the 
purpose  of  taking  game  {pheasants)  without  a  game 
certificate,  it  is  no  answer  to  the  information  that  the 
act  was  committed  in  "close  time"  (13(A  March), 
when,  if  the  deft,  had  possessed  a  game  certificate,  it 
wouid  not  have  acaikd  him  to  have  tcJcea  game. 

The  penalty  imposed  by  sect.  23  has  no  reference  to 
am/  particular  time  of  the  year,  but  applies  to  the 
offence  described  if  committed  at  any  time  of  the 
year. 

Thia  was  a  case  stated  by  certain  justices  acting 
for  the  division  of  Uailsham,  Sussex  (under  the 
20  &  21  Vict.  c.  43),  upon  a  dismissal  by  them  of 
an  information  against  the  resp.  under  sect.  23  of 
the  1  &  2  Will.  4,  c.  82  (the  Game  Act.)  That  sec- 
tion enacts  that. 

If  any  person  shall  tok«  or  UIl  snj  game,  or  use  saj  dog, 
gnn,  net,  or  other  engine  or  Ins  roment  for  the  purpose  of 
■earohlng  for,  or  kUllng,  or  taking  game,  aucb  person  not 
being  aathorised  so  to  do  [or  want  of  a  game  oerHScste,  he 
■hall,  on  eonTleUon  thereof  before  two  Jnatioes  of  the  peaoe, 
forfeit  and  pay  for  erery  sneh  offenoe  snob  sum  of  naoney,  not 
exceeding  flre  ponnda,  as  to  the  said  Jnstioes  shall  seem 
meet,  Ac. 

The  3rd  section  also  provides  a  penalty  for  killing 
game  out  of  season,  which  period,  in  case  of 
pheasants,  extends  from  the  Ist  Feb.  to  the  Ist  Oct. 

At  the  hearing  it  was  proved  that  on  the  ISth  March 
last  the  resp.,  who  had  no  certificate,  set  a  trap  with 
barley  scattered  around  it  in  a  plantation  belonging 
to  Sir  .Charles  William  Blunt,  Bart,  where  there 
were  pheasants,  with  the  purpose  of  catching  some 
of  them.  The  justices,  however,  were  of  opinion 
that  as  at  such  season  no  game  certificate  would  have 
been  a  protection,  so  it  was  no  offence  under  the 
statute  to  use  an  engine  at  such  a  time  for  the  pur- 
pose of  taking  game  without  •  certificate,  and 
therefore  they  dismissed  the  information. 

Bannen  now  appeared  for  the  app.  (the  informant), 
and  contended  that  the  justices  were  wrong,  for 
that,  irrespective  of  the  season,  no  one  had  a  right 
at  any  time  to  search  for  game  without  a  certifi- 
cate ;  that  the  3rd  section  would  not  apply  to  the 
case,  inasmuch  as  no  game  was  actually  killed,  and 
that  the  object  of  the  23rd  section  was  the  protec- 
tion of  the  revenue,  and  had  no  reference  to  any 
particular  time  of  the  year ;  that  the  two  sections 
refer  to  two  distinct  offences,  the  3rd  to  killing 
game  during  the  "close  time,"  and  the  23rd  to 
taking  or  searching  for  game  at  any  time  without  a 
certificate.    He  was  stopped  by 

C!ocKBDBX,  C.  J.— That  is  clearly  so.  The  object 
of  the  one  section  is  the  protection  of  the  game,  and 
that  of  the  other  the  protection  of  the  revenue.  To 
constitute  an  offence  under  the  first  section  the 
game  must  be  actually  killed ;  but  under  the  other 
section  it  was  committed  if  the  instrument  was 
merely  used  for  the  purpose  by  an  uncertificated 
person,  whether  any  game  were  killed  or  not. 

LcsH,  J. — I  am  of  the  same  opinion.  The  two 
enactments  are  quite  distinct  and  for  different 
objects,  and  the  penalties  are  cumulative.  Both 
offences  may  be  committed,  and  both  penalties  may 
be  incurred. 

7^  eass  to  be  remitted  to  lie  justices  with  lie 
optinoR  of  tie  court. 


Wednesdm/,  Nov.  16,  1866. 

Beo.  on  the  prosecution  of  Huohxs  (app.)  v.  The. 
OrEBSKKBS  OF  BiLSTox  (rosps.) 

Porodial  assessment — Poor-rate — Deduction  for  water 
supply — iVef  annua/  value. 

Water  was  supplied  to  iousts  by  town  commissioners 
at  certain  rates,  and  it  was  matter  of  arrangement 
whether  the  water  was  supplied  to  the  landlords  or 
tenants;  but  it  was  entirely  <^lional  with  tie  owners 
or  occupiers  to  refuse  to  be  mpplied  by  tie  commis' 
sioners: 

Held,  that  tit  sum  paid  for  water,  even  liough  by  tie 
landlord,  was  not  an  item  for  deduction  in  estimating 
tie  net  annual  vake  under  the  Parochial  Assessment 
Act. 

This  was  an  appeal  against  a  poor-rate  of  the 
parish  of  Bilston  of  the  24th  May  1864. 

The  following  is  an  extract  from  the  rate-book  off 
the  assessment  which  was  the  subject  of  this 
appeal: 


Name 
Na       of 
Occupier 


3781 


Isaac 
Hughea 


Name 

of 
Owner. 


Blchard 
Doddand 

John 
Sontham. 


Deecrip- 
mjgty 


Hoose. 


SItujjUou  „JJSS»d 


New 
ViUageL 


6    t.   d. 

11     S    0 


Bataable 
Value. 


9    0 


The  appeal  was  heard  at  the  Staffordshire  Epi- 
phany Quarter  Sessions  1866,  and  the  court  found 
that  the  gross  estimated  rental  was  9L  2s.,  and  that 
to  arrive  at  the  net  rateable  value  the  a|^  was 
entitled  to  a  deduction  of  the  following  sums  as 
yearly  outgoings  which  the  overseers  ought  to 
allow  under  sect.  1  of  the  Parochial  Assessment 
Act,  G  &  7  Wm.  4,  c.  96,  viz. : 

Bepairs  and  inmrance  at  one-alxth  of  rental  jCI  1<    4 

Poor  rates _„.......,..,......_.„„..    1    8    a 

Sewers  rates  .........................................    0    4ft 

Highway  rata 0    S    4 

Town  improvement  rate  0    8  10 

Water  rate Oil    4 


£*  12  11 

In  accordance  with  snch  finding  the  Court  reduced 
the  gross  estimated  rental  to  9L  2s.,  and  the  net  rate- 
able value  to  4/.  9s.  !<£,  subject,  as  to  the  last  of  the 
above  deductions  of  lis.  id.  for  water  rate,  to  the 
opinion  of  the  Court  of  Q.  B.  upon  the  following 
case: 

The  township  of  Bilston  is  supplied  with  water 
partly  from  pumps  and  partly  from  works  by 
the  Dudley  Waterworks  Company,  tmder  an  Act 
4  Will.  4,  c,  42,  and  it  was  entirely  in  the  option 
of  owners  or  occupiers  to  accept  or  refuse  the  water 
supplied  under  that  Act. 

By  the  Bilston  Improvement  Act  1860  (18  &  14 
Vict.  c.  96),  the  Bilston  Commissioners  have  power 
to  purchase  the  works  of  the  Dudley  Waterworks 
Company  within  Bilston,  and  to  hold  the  works  so 
purchased  in  the  same  manner  and  with  the  same 
powers  in  aU  respects  as  if  the  same  tiad  been  made, 
constructed,  or  purdutsed  by  the  commissioners 
under  the  powers  and  for  the  piuposes  of  the  Bilston 
Improvement  Act,  and  they  were  compellable,  at  the 
request  of  the  owner  or  occupier  of  any  house,  or 
part  of  a  house,  in  any  street  in  which  any  water- 
pipe  of  the  commissioners  should  be  laid,  or  of  any 
persons  who,  under  the  provisions  of  any  Act  incor- 
porated with  the  Bilston  Improvement  Act,  should 
be  entitled  to  demand  the  supply  of  water  for  do- 
mestic purposes,  to  furnish  to  such  owner  or  occa- 
pier,  or  ouier  person,  a  sufficient  supply  of  water 
for  their  domestic  uses,  at  certain  rates  thereia 
specified. 
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Reo.  v.  Spcrbeli/  and  Walker. 
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Under  sect.  76,  the  commissionera  have  power  to 
levy  a  waterworks  rate  for  the  purpose  of  pur- 
chasing, making,  and  maintaining  waterworks,  but 
no  such  rate  has,  in  fact,  ever  been  made  or  levied. 

In  the  year  1853  the  commissioners  purclmsed 
from  the  Dudley  Waterworks  Company  all  the  plant 
and  main  of  the  company  within  the  township  of 
Bilston,  and  since  that  time  have  supplied  water  to 
all  persons  desirous  of  accepting  it  at  a  regular 
scale  of  prices,  of  which  the  following  is  a  copy  of 
the  one  at  present  in  force. 

THE  BILSTON  IMPROVEMENT  ACT  IMO. 

WlTXK  BBKT8. 

Haitlon  «/  Uu  Scale  of  Charm 
Notice  la  hereby  given,  Vb»x  the  BUaton  Towodiip  Conunls- 
sionera  and  Local  Boerd  of  HealUi  hive  fonnd  it  necessary  to 
revlae  Hie  amla  of  clutrges,  and  tliat  the  following  will  be 
the  quarterly  paymenta  tor  water  consomera  after  the  3J>th 
8ept.l8<«: 

Chargo  fot  Domatie  Ooiuumplion. 
Onnera'  compoaition  payable  whether  occapied  or  not 

Tenements  rated  under £6      7      8      9     10 

To  pay  qouTterly      8/    8/6   2/9  8/     8/4 

Oocnplera'  charge& 
Premiaee  rated  at  ...£11    12    13    14    16    IS    17    18    19    30 
To  pay  quarterly  ...8/10  4/2  4/6  4/10  4/10  5/2  5/6  5/10  6/    6/2 
Ac,  Ac 
Ghorgea  for  trade  pnrpoaea  by  special  arrangemenL— By 
•order  of  the  board,  B.  H.  BABm.  Clerk. 

Commlaaiouera'  Office,  Church-street,  BUaton, 
Nov.  18th,  1863. 

The  water  is  supplied  by  pipes  from  the  mains  to 
the  houses,  and  when  the  water  rent  is  in  arrear  or 
unpaid  after  notice,  the  supply  is  cut  off  and  with- 
drawn. About  one-half  of  the  inhabited  houses  are 
supplied  with  water  from  these  waterworks,  and  pay 
rent  for  the  same  to  the  commissioners,  and  as  to 
these  it  is  a  matter  of  arrangement  between  the 
landlord  and  tenant  to  which  of  the  two  the  water 
is  supplied,  and  which  of  the  two  pays  the  water 
rent.  The  inhabitants  of  those  houses  to  whom 
there  is  no  supply  from  the  waterworks  procure 
their  water  from  their  own  wells  or  other  sources. 
In  the  present  instance  the  water  is  snppUed  from 
the  waterworks ;  the  landlord  pays  the  water  rent, 
and  the  occupier  has  nothing  to  do  with  it 

The  app.  contends  that  the  payment  for  water  is 
-a  deduction  to  which  he  is  entitled  under  the 
Parochial  Assessment  Act,  as  being  an  expense 
necessary  to  maintain  the  premises  in  a  state  to 
command  such  rent. 

Hie  resps.  contend  that,  inasmuch  as  it  is  optional 
with  the  owner  and  occupier  of  the  house  wliether 
they  will  take  their  supply  of  water  from  the  com- 
missioners, or  obtain  it  from  other  sources,  it  is  not  a 
necessary  expense  or  outgoing  which  ther  ought  to 
allow  as  a  deduction  from  the  rateable  ralue. 

If  the  Court  shall  be  of  opinion  that  the  deduction 
ought  to  be  allowed,  the  rate  is  to  stand  as  reduced, 
Tiz.,  at  4^  9s.  Id. ;  if  on  the  contrary,  an  addition  of 
lis.  4d.  is  to  be  made  to  the  sum  to  wliich  the  rate- 
able value  was  reduced  by  the  Court  of  Quarter 
Sessions. 

M'Mahm  {D.  D.  Keane,  Q.  C.  with  him)  argued 
for  the  app. — ^This  deduction  for  the  water  rate 
ought  to  be  allowed.  The  words  of  the  Parochial 
Assessment  Act  (6*7  Will.  4  c.  96),  s.  1,  are:  "  No 
rate  for  the  relid  of  the  poor  shall  be  allowed  by 
justices,  or  he  of  any  force,  which  shall  not  be  made 
upon  an  estimate  of  the  net  annual  value  of  the 
eeveral  hereditaments  rated  thereunto,  that  is  to 
•ay,  of  the  rent  at  which  the  same  ml^t  reasonably 
be  expected  to  let  from  year  to  year,  free  of  all 
usual  tenants'  rates  and  taxes,  and  tithe  commutation 
rentcharge,  if  any,  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs,  in- 
surance, and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent." 
The  quarter  sessions  have  found  as  a  fact  that  the 
•pp.  is  entitled  to  a  deduction  in  respect  of  water 
»nt  of  lU  4<f.j  that  is,  they  have  found  that  the 


payment  of  the  water  rent  which  was  by  the  landlord 
here  was  a  necessary  expense  to  maintain  the 
premises  in  a  state  to  command  the  rent  obtained. 
[Mellor,  J.— Suppose  the  water  rent  is  not  paid, 
and  the  water  is  cut  off,  could  the  deduction  be 
claimed  then  ?  Or,  suppose  the  tenant  obtained  hi* 
water  from  a  pump  on  the  premises,  ought  the 
expenses  of  the  pump  to  be  deducted?]  The 
expense  of  keeping  the  pump  in  repair  ought  to  be 
deducted.  In  Beg.  v.  Haii  Dare,  34  1.  J.  17,  BC  O,  it 
was  held  that  the  sewers  rate  and  expenses  of 
sewerage  works  ought  to  be  allowed  as  deductions 
in  estimating  the  net  annual  value.  [Mblu»,  J. — 
Though  it  is  called  a  water  rate,  it  is  in  reality 
money  paid  for  so  much  water.  The  parties 
need  not  take  it  unless  they  like.  Losa,  J. — 
Suppose  it  was  for  gas  instead  of  water,  and 
by  arrangement  the  landlord  paid  the  diaige; 
could  it  be  claimed  as  a  deduction?]  It  is  submitted 
on  the  facts  and  finding  of  the  quarter  seaaions  ia 
this  case  the  water  rent  should  be  allowed  as  a 
deduction. 

f)larelei/  HiU,  for  the  resps.,  was  not  called  upon. 

CooKBURN,  C.  J. — This  case  is  quite  dear.  The 
question  is,  whether  the  water  rent  is  to  be  deducted 
in  estimating  the  net  annual  value  of  the  iqip.*s 
premises  for  the  purposes  of  the  poor-rate.  I  am  a< 
oinnion  that  it  ought  not  The  expenaet  to  be 
deducted  are  such  as  are  necessary  to  keep  the 
premises  in  such  a  position  as  to  command  the  rent 
obtained  for  them.  The  deductions  have  nothing  to 
do  with  what  the  landlord  agrees  to  find,  and  what 
the  tenant  would  have  to  find  for  himself  but  for 
such  agreement  on  the  landlord's  part 

Mellor  and  SnsB,  JJ.  concurred. 

Lush,  J. — I  am  of  the  same  ofdnion.  The  pay- 
ment for  water  has  no  more  to  do  with  the  beoes- 
sary  expense  of  keeping  the  premises  in  audi  a 
state  as  to  command  the  rent  than  the  payment 
for  gas. 

JudgmaUfor  the  rt^u. 


Wtdwtdas,  Nov.  15,  1865. 

Bbo.  v.  Sfdrrell  axd  Walxeb. 

Ovenetn  of  poor — Substantial  kouieMden — UaiUr 
and  sercant — 43  ElU.  c  2.  s.  1. 

A  farm  bailiff  was  tttgagtdxa  wtddn  ttrvaxt  at  lis. 
per  votek,  atid  tie  oca^pMioH  of  a  cottage,  TtMfrte : 

Hdd,  necessary  to  ascertain  whether  the  ocamatiem  of  the 
cottage  was  subservient  to  the  tereice,  or  umphpartef 
the  remuneration  for  the  service,  in  order  to  oolejsuM 
tehether  the  occupation  was  that  <f  servant,  aad  so  Ik 
aervant'i  occupation  was  the  master's  orcajiafiaa,  ar 
gud  tenant,  so  that  the  servant  could  be  considered  as 
a  substantial  householder  cc^xdile  of  being  appointti 
an  overseer  of  the  poor  within  43  EUi,  e.  3,  s.  1. 

Appeal  against  an  order  of  two  justlcea  of  the 
coimty  of  Norfolk,  nominating  uid  appointiitt 
"John  Spnrrell  and  Wm.  Walker,  subataniiai 
householders,  within  the  parish  of  Pudding  Norton, 
in  the  coimty,  to  be  overseers  of  the  poor  otf  the  said 
parish,  together  with  the  churchwardens  theno^ 
until  26th  day  of  March  1866,  and  fourteen  day* 
afterwards,  unless  other  overseers  shall  bepreviousiy 
appointed  in  their  stead." 

The  app.,  John  SpurrdI,  is  tenant  under  Vfm. 
Boycott  and  others,  trustees,  nndw  the  will  of  Joha 
Moore,  deceased,  of  a  farm  of  812  acres,  together 
with  a  farm-house  and  premises,  and  a  cottage  ad- 
joining, and  forming  part  of  the  said  premises,  bat 
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fi  f  tj  yards  or  more  from  the  f arm-honie,  at  one  entire 
r«nt;'  such  cottage  being  a  separate  and  distinct 
tenement.  Tlie  farm  is  co-extensive  with  the  parish 
of  Pndding  Norton,  and  the  said  John  Spnrrell 
resides  with  his  fandly  and  servants  in  the  farm- 
house, which,  excepting  the  cottage  above  mentioned, 
is  the  only  human  Iiabitation  in  the  parish.  The 
app.,  Wm.  WaUcer,  is  his  farm-bailiff,  and  looks 
after  the  men.  He  is  a  weekly  servant,  and  receives 
Us.  a- week,  and  occuines  the  above  cottage  (which 
is  furnished  with  his  own  funiture)  rent  free,  in  part 
payment  for  his  services.  But  for  the  cottage  his 
wages  would  be  higher. 

No  poor-rates  are  paid  for  the  parish  of  Pudding 
Morton,  but  the  said  J.  Spurrell  pays  to  the  treasurer 
of  the  Walsingham  Union,  which  comprises  the  said 
parish,  the  county  rate  in  respect  of  the  farm  and 
cottage. 

The  parish  of  Pudding  Norton  is  an  immemorial 
parish  and  rectory.  The  church  is  in  ruins.  The 
present  rector  was  appointed  in  1854,  and  receives 
the  tithes. 

On  behalf  of  the  apps.,  it  was  contended  that 
W.  Walker  was  not  a  substantial  householder 
within  the  48  Eliz.  c.  2,  s.  1. 

The  Court  of  Quarter  Sessions  gave  the  following 
judgment :  We  find  that  under  the  circumstances 
of  this  case,  both  apps.  were  substantial  house- 
holders within  the  statute,  and  we  confirm  the 
Older,  subject  to  a  case  for  the  opinion  of  the  Court 
of  Q.  B. 

D.  Brmm  having  obtained  a  rule  nut  to  quash 
the  order  of  sessions, 

Denman,  Q.C.  KaAStaveUi/  Hill  showed  cause.— The 
app.  Walker  was  a  substantial  householder  within 
the  meaning  of  the  43  Eliz.  c.  2,  s.  1.  The  object 
in  setting  aside  the  appointment  is,  to  avoid  the 
payment  of  the  union  rating  altogether,  as  the 
appointment  of  one  overseer  only  would  be  bad : 
(/f(f.  T.  Coiuins,  83  L.  J.  87,  M.  C.)  The  43  EUz. 
only  requires  the  churchwardens  of  every  parish, 
and  four,  three,  or  two  substantial  householders 
there  as  should  be  thought  meet  to  be  appointed 
yearly  as  overseers.  When  a  rule  was  applied 
for  in  the  Bail  Court  for  a  certiorari  to  bring  up 
this  order,  Crompton,  J.  said  he  was  inclined  to 
think  that  Walker  was  a  householder.  In  Re  Over- 
»e«j-»  of  Pudding  Norton,  33  L.  J.  136,  M.  C,  the 
Court  of  Quarter  Sessions  found  that  he  was  a 
substantial  householder.  The  occupation  here  was 
that  of  tenant.  Walker  received  less  weekly  than 
he  otherwise  would  but  for  the  occupation  of  the 
cottage.  [Mbllok,  J.— In  Rex  y.  Stubbs,  2  T.  R. 
:U)5,  one  of  the  overseers  was  a  servant. j|  The  test 
for  determining  whether  the  occupation  was  as 
tenant  was  put  by  Tindal,  C.  J.,  in  uvghes,  app.  v. 
Chatham,  resp.,  7  Sc.  N.  B.  G06,  viz.,  whether  the 
servant  was  required  to  occupy  in  the  performance 
of  his  contract  to  serve  his  master. 

ifelKah,  Q.  C.  and  Buhner,  Q.  C,  in  support  of  the 
rule.  Walker's  occupation  was  that  of  a  servant 
merely,  in  the  same  way  as  a  gardener  or  gamekeeper 
sometimes  occupies— a  tenant  of  his  employer's  in 
addition  to  weekly  wages.  There  is  no  separate 
agreement  for  the  cottage,  and  he  would  have  no 
right  to  go  and  live  anywhere  else.  A  servant 
occupying  a  cottage  with  less  wages,  on  that 
account  does  not  occupy  as  tenant:  (fitrtte  v. 
lieaumont,  16  East  83.)  In  law  the  servant's  occu- 
pation is  that  of  Uie  master : 

Rex  V.  KeUUrn,  5  H.  &  S.  186 ; 

Aep.  v.CtetAwK,  IB.  ftAd.478; 

G.  Brown'B  oow,  2  East,  P.  0.  SOI. 

CocKBuxx,C.  J.— With  reference  to  the  last  p<dnt, 
it  is  clear  (hat  a  lerrant  cannot  be  a  hoiueholder 


who  has  not  an  occupation  independent  of  his 
master.  The  real  question  is,  whether  on  the  find- 
ing by  the  sessions  we  can  say  that  there  was  not 
the  relation  of  landlord  and  tenant  between  thcso 
parties.  The  facts  are  not  sufficiently  found  to 
enable  us  to  determine  that  question.  One  essen- 
tial element  to  be  considered  is  omitted,  viz., 
whether  the  occupation  of  the  house  was  necessary 
to  the  service  or  not  ?  For  if  it  was,  then  it  was 
the  occupation  of  the  master,  although  the  servant'n 
remuneration  was  less  on  account  of  his  having  the 
house  to  live  in.  On  the  other  hand,  if  the  occupa- 
tion was  not  necessary  to  the  service,  then  the  fact 
that  the  occupation  forms  part  of  the  remuneration 
for  the  service  will  not  render  the  occupation  less  an 
occupation  gu4  tenant  than  if  the  servant  had  paid 
rent  for  it.  it  may  be  convenient  to  both  master 
and  servant  that  an  arrangement  should  exist,  that 
instead  of  receiving  so  much  wages  the  servant 
should  inhabit  some  tenement  of  his  master's  as  port 
of  the  wages.  It  does  not  follow  that  because  the- 
relation  of  master  and  servant  may  happen  to  exist, 
there  may  not  be  an  occupation  of  the  master's 
premises  by  the  servant  q^iS  tenant.  One  essenttnl 
element  in  the  inquiry  is,  whether  the  occupation  is- 
simply  part  of  the  remuneration  for  the  service  or 
simply  subservient  to  the  service.  That  element 
should  have  been  before  us.  If  that  is  ascertained 
by  the  sessions,  there  will  probably  be  no  difficulty 
in  dealing  with  the  case  after  what  has  fallen  froift 
the  Court. 

The  rest  of  the  Court  concurring, 

Case  remitted  to  M<  Sessions. 


Wedutsday,  Nov.  22,  1865. 

Reo.  v.  Thb  Patekt  Ecbika  ako  SANrrAsr 
Mamcrb  Compant  (LnuTBD). 

Indictment — Change  of  venue — For  what  cause  alone- 
permitted. 

The  court  will  not  permit  the  venue  in  an  indictmrnt 
to  be  changed  for  any  other  cause  than  the  inahilily  to 
obtain  a  fair  trial  in  the  original  jurisdiction. 

Where,   therefore,   an  indictment  for  a  nuisance  tens 
found   against    the    defls.    at  the  hut  assizes  fur 
Chesliire,  and  an  action  for  the  same  nuisance  wax 
brought  against  the  defls.  in  the  Court  of  C.   IK, 
and  an    application    u;as  then  made  to  such   Court 
of  C.  P.  for  an   injunction  under  sect.  82   of  the 
C.  L.  P.  A.  1864,  which  was  discharged  upon  the 
undertaking  of  the  defts.  to  consent  to  tlie.  indictment 
being  tried  at  the  ensuing  winter  assizes  for  tlie  city 
of  Manchester,  tlie  Court  of  Q.  B.  refused  to  permit 
the  trial  to  be  had  at  such  assizes. 
This  was  an  indictment  found  against  the  defts. 
at  ike  last  assizes  for  the  county  of  Chester  for  a 
nuisance,  and  which,   therefore,  stands  for  trial  at 
the  next  spring  assizes  for  that  county.    An  action 
had  also  been  brought,  and  is  now  pending  against 
the  said  defts.,  for  a  nuisance  arising  out  of  the  same 
facts,  and  in  that  action  the  pit.  applied  to  tho 
Court  of  C.  P.,  in  which  it  was  brought,  under  the 
82nd  section  of  the  C.  L.  P.  A.  1854,  for  an  injunc- 
tion against  the  defts.    Upon  the  argument  of  that 
rule  it  was  suggested  that  the  indictment  might  be 
tried,  and  so  Uie  question  be  settled  at  an  earlier 
perioid  than  the  ensuing  spring  assizes — namely,  br 
the  venue  being  altered  to  Manchester,  for  which 
place  an  assize  will  be  held  early  In  the  coming 
month  of  December.  To  this  the  defts.  assented,  and 
the  rule  for  an  injunction  was  accordingly  discharged 
upon  the  undertaking  of  the  defts.  not  to  offer  any 
oppotitlon  to  the  trial  of  the  indictment  at  Man- 
tester.  At  the  Crown-<Mee,  however,  it  waast^'   * 

Digitized  by  KJ^J^^/wiK. 


406 


MAGISTBATES'  CASES. 


Q.  B.]       The  Midland  Railwat  Co.  v.  Thb  Cocnoii.  of  tbb  Bobouob  of  BiRUixoaAM.     [Q.  B. 


that  upon  an  indictment  no  8nch  change  of  venue 
bad  erer  been  known  or  permitted  ;  the  only  ground 
«f  change  being  inability  to  obtain  a  fair  trial. 

Mclntyre  thereupon  obtuned  a  rule  to  enter  a 
snggestion  on  record  that  the  indictment  can  be 
more  conveniently  tried  at  Manchester  than  at 
Chester,  and  he  now  moved  to  make  that  rule 
■absolute,  and  contended  that,  as  the  matter  was  a 
pressing  one,  involving  the  health  of  the  neighbour- 
hood, and  as  the  manufactory,  though  in  Cheshire, 
was,  in  fact,  within  seven  miles  of  Manchester 
the  court  should  permit  the  change.  ||Cockbcrm, 
C.  J.^The  master  of  the  Crown-office  mforms  the 
court  that  there  is  no  instance  of  a  change  of 
venue  in  a  criminal  case  except  upon  the  ground  of 
the  probability  of  not  obtaining  a  fur  trial  in  the 
original  jurisdiction.]  In  the  case  of  Clark  v. 
The  Queen,  29  L.  J.  232,  Q.  B.,  a  change  was  per- 
mitted upon  similar  grounds  as  the  present. 
[CocKBUBN,  C.  J. — ^That  was  a  quo  warranto  infor- 
mation, which  in  reality  is  to  try  a  civil  right.]  The 
principle  is  the  tame.  It  ma^  be  suggested  then 
that  a  fair  trial  cannot  be  had  in  Cheshire.  [Quoin 
said  he  was  ready  to  assent  to  that  if  it  could  bo 
done.  CocKaoKX,  C.  J. — We  cannot  sanction  such 
a  suggestion  unless  there  is  an  affidavit  of  the  fact.] 

Quatn  appeared  for  the  defts.,  and  stated  that,  in 
accordance  with  the  undertaking  he  gave  in  the 
C.  P.,  he  was  ready  to  agree  to  any  arrangement  by 
which  the  indictment  might  be  speedily  tried. 

CocKBUHic,  C.J. — This  court  cannot  interfere 
upon  the  subject.  There  is  no  precedent  whatever 
for  changing  the  venue  upon  a  suggestion  of  the 
convenience  of  the  parties.  If  the  court  could  be 
satisfied  that  by  retaining  the  venae  a  fair  trial 
could  not  be  insured,  it  might  be  otherwise.  We 
should,  moreover,  be  exceedingly  averse  to  allowing 
the  indictment  to  be  tried  at  the  ensuing  Man- 
chester assizes,  which  are  about  to  be  held  for  the 
convenience  of  the  inhabitants  of  that  city  alone, 
and  the  holding  of  which,  as  it  is,  seriously  interferes 
with  the  progress  of  business  in  London. 

RiJe  ditchargtd. 


Twtdan,  Nov.  28, 1866. 
Tub  BfisiJLMD  Railwat  Comfaht  r.  The  Codkcil 

OF  THE  BOBOOOH  OF  BlKHUiOBAM. 

Borough  ia^rovtment  rate — Rateidile  vabtt  of  railway 
goodi — Station. 

£if  a  borough  improvement  Act  authorising  a  rate  to  be 
levied,  it  wat  enacted,  that  the  oocupiere  of  any 
land  used  onfy  as  a  eam/l  or  towingpoA/or  the  same, 
or  as  a  raHurng  constructed  under  the  powers  of  any 
Act  of  Parliament,  should  be  rated  at  one-fourth  part 
only  of  the  net  anmial  value. 

Certain  sidings  and  turn-tables,  ooct^jftiw  about  ten 
acres  of  land,  were  used  for  loading  trucks  and  ear- 
riaaes  with  goods,  and  also  as  a  standing  place  for 
laden  and  unladen  carriages,  and  were  found  in  Me 
special  ease  to  be  necessary  for  conducting  the  trt^ 
of  the  railway  : 

Seld,  rateable  at  one-fourth  only  of  their  net  annual 
value. 

This  was  an  appeal  by  the  Midland  Bailway 
Company  against  a  borough  improvement  rate,  to 
the  Birmingham  Borough  Sessions,  and  a  case  was 
stated  by  consent  under  the  12  &  18  Vict.  c.  45. 

The  apps.  are  the  Midland  Bailway  Company, 
who  are  the  owners  and  occupiers  of  a  railway  con- 
structed under  the  powers  of  teveial  Acts  of  Parlia- 
■  for  public  conveyance  part  of  which  railway, 


and  of  the  lands,  buildings,  and  works  occupied 
therewith,  is  situate  and  lies  within  the  borough  of 
Birmingham. 

The  resps.  are  the  council  of  the  borough  of  Bir- 
mingham, who,  by  the  Birmingham  Improvement 
Act  1851,  s.  127,  are  authorised  and  empowered  to 
levy  upon  the  occupier*  or  owners  of  all  buildings 
and  lands  within  the  borough,  as  in  the  said  Act 
provided,  a  borough  improvement  rate,  subject  to  a 
proviso  that  such  rate  should  not  exceed  in  any  (ae 
year  the  sum  of  2(.  in  the  pound  on  the  annul 
value  of  such  buildings  and  lands,  and  to  a  further 
proviso  in  sect  129  of  the  said  Act  contained : 

That  th«  oocnpien  ol  sny  Und  corered  with  water,  or  niad 
only  *s  a  CAoal  or  towing  path  for  the  nme,  or  a«  a  rsUway 
oODBtrooled  under  the  powers  or  any  Act  of  Parliament  tor 
pablic  conToyaaee,  ahonld  be  rated  in  mpeet  of  the  lams  to 
tlie  rates  anthorised  to  be  levied  by  the  said  Act  at  ooe-foulh 
part  only  of  the  net  annual  value. 

On  the  18th  Feb.  1862,  the  resps.  for  the  purposes 
of  the  said  Act  made  a  borough  improvement  rate 
of  2«.  in  the  pound,  and  thereby  assessed  the  tpps. 
as  owners  and  occupiers  of  certain  properQr,  in  the 
said  rate  described  as  "  passengers  and  g(x>ds  statiwii, 
offices,  warehouses,  stables,  workshops,  locomotive 
engine-house,  cattle  stalls,  sheds,  platforms,  weighing 
machiaes,  turn-tables,  machines,  wharves,  house^ 
lands,  and  premises,  in  various  wards  within  the 
borough,"  ou  the  annual  value  thereof. 

The  total  rateable  value  of  the  property  so 
described  and  assessed  in  the  said  rate  is  2905/1  lOt., 
and  it  is  agreed  for  the  purposes  of  this  case  that 
the  sum  of  1588^  10s.  part  thereof  shall  be  taken  a<i 
the  rateable  value  of  the  property  so  assessed,  whidi 
consists  of  the  lands  and  bnildinga  occupied  by  the 
apps.  with  their  said  railway,  and  the  sum  of  1317/. 
residue  thereof  at  the  rateable  value  (supposing  the 
contention  -  of  the  resps.  to  prevail)  of  the  property 
so  assessed,  which  consists  of  the  lands  occupied  by 
the  sidings  and  turn-tables  necessary  for  the  use  and 
working  of  the  said  railway,  and  used  therewith, 
which  last-mentioned  property  the  apps.  contend  is 
rateable  on  one-fourth  only  of  the  net  annual  value 
thereof. 

The  land  so  occupied  by  the  sidings  and  turn- 
tables of  the  station  covers  ten  acres  or  thereabouts. 

The  main  lines  of  railway  and  sidings,  and  the 
buildings  shown  upon  the  plans,  constitute  the 
Lawley-street  and  Campliill  stations  where  goods  arc 
laden  into  trucks  and  carriages  when  about  to  be 
conveyed  on  the  apps.'  railway,  and  are  unladen  &wu 
them  after  such  conveyance. 

The  sidings  are  also  used  for  the  standing  of 
loaded  and  unloaded  trucks  and  carriages  belonging 
to  the  apps.,  when  at  rest ;  two  of  such  sidings, 
marked  A.  and  B.  on  the  plan  of  the  Lawley-street 
station,  are  used  for  standing  and  unloading  of  such 
trucks  and  carriages  as  belong  to  coal  owners  or 
coal  traders  using  the  line  of  nulway. 

There  arc  usually  a  considerable  number  of  trucks 
and  carriages  at  rest  on  the  sidings  when  not  wanted 
to  travel.  The  apps.  have  required  traders  who  use 
their  own  trucks,  and  leave  them  on  the  sidings  and 
turn-tables  without  unloading  for  forty-eight  hoars 
after  notice  of  arrival,  to  pay,  and  such  traders  have 
in  some  cases  paid.  Is.  a.4ay  per  waggon  for  every 
da^'s  delay,  but  the  apps.  have  no  power  to  enf<nw 
this  charge  by  their  Acts  of  Parliament,  and  they 
make  no  profit  by  it. 

The  sidings,  switches,  and  turn-tables  are  used 
for  the  purpose  of  {lassing  trucks  or  carriage*  from 
one  part  of  the  station  to  another,  and  they  are  also 
used  in  connection  with  the  main  lines  <u  railway. 
They  terminate  at  the  end  next  Lawley-street  on 
the  plan,  and  do  not  rim  into  any  nulway  at  thst 
end,  but  arc  all  <M>nnccte(]  with  the  main  lines,  and 
with  each  other  by  switches  and  turn-tables.  The 
sidings  run  into  the  buildings  marked  pink  on  the 
plan,  which  consist  of  goods  sheds  and  an  engine 
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house,  except  those  aidings  which  are  Bhoirn  with 
-(lead  ends. 

The  sidings  and  turn-tables  are  all  necessary  for 
condacting  the  traffic  of  the  railway,  and  have  been 
necessarily  enlarged  as  the  traffic  increased. 

The  land  so  occupied  by  the  sidings  and  turn- 
tables of  the  goods  station  is  coloured  yellow  on 
the  {dans  annexed  to  this  case. 

The  apps.  contend  that  the  said  sidings  and  turn- 
tables are  rateable  upon  oae-fourth  part  only  of  the 
net  annual  value  thereof. 

The  question  for  the  decision  of  the  Court  is : 

Whether,  under  sect.  129  of  the  Birmingham 
Improvement  Act  1851,  the  apps.  are  rateable  in 
Tespect  of  the  lands  occupied  by  the  said  sidings 
and  turn-tables  on  the  annual  ralue  thereof,  or  at 
■one-fourth  part  only  of  the  net  annual  value 
thereof. 

J.  Brown,  Q.C.  (Fj«ii  Q.  C.  and  J.  0.  Griffiu 
'with  him)  for  the  reaps. — The  land  in  question  is 
the  Lawley-street  goods  station,  which,  it  is  sub- 
xnitted,  is  liable  to  be  rated  at  the  fnll  annual  value. 
The  129th  section  comes  by  way  of  proviso  on  the 
I27th  section.  This  station  is  similar  to  an  inn- 
jrard  where  the  stage-coaches  and  waggons  stand, 
aud  that  could  not  be  considered  as  part  of  the 
"road"  on  which  the  stage-coaches  travel;  so 
neither  can  this  station  be  considered  as  part  of  the 
'railway  proper,  as  it  was  termed  in  The  South  Wales 
Railway  Company  v.  m«  Suxauta  Local  Board  of 
Health,  4  E.  &  B.  189.  This  station  is  also  analogous 
to  a  wharf  alongside  a  canal  which  would  not  be 
within  the  reduced  rating,  although  the  canal  is: 
NtMjMrt  Dock  Condemn  v.  Neuport  Board  of  Healtk, 

2  fi.  AS.  708 ; 
Reg.  V.  Eattem  Counties  RailKog,  4  B.  &  S. 

WiUs  (J.  C.  Carter  with  him),  for  the  apps.,  was 
not  called  upon  to  argue. 

Mellob,  J. — I  am  of  opinion  that  our  judgment 
should  be  for  the  apps.,  who,  upon  the  129th  section 
of  the  Improvement  Act,  are  entitled  to  be  rated  in 
re«pect  of  these  sidings  and  turn-tables  at  one- 
iomth  part  only  of  their  net  annual  value,  and  at  no 
higher  rate.  The  term  "  railway  "  in  the  Act  is  not 
confined  to  the  two  lines  of  rails  necessary  for  car- 
rying goods  and  passengers  from  one  place  to 
another.  By  the  Sioansea  case  it  was  determined, 
on  the  constmction  of  a  similar  section  in  the 
Public  Health  Act,  that  the  word  "railway"  means 
not  only  the  actuiil  lines  of  railway,  but  also  the 
turn-tables  and  sidings  necessary  for  conducting  the 
traffic  of  the  railway.  If  the  sidings  are  not  neces- 
sary for  conducting  the  traffic,  but  are  made  mainly 
for  warehousing  accommodation,  they  are  rateable  at 
their  full  annual  value.  There  is  no  other  limita- 
tion than  what  is  necessary  for  the  conduct  of  the 
business  of  the  railway.  We  are  relieved  by  the 
case  from  any  difficulty,  because  these  turn-tables  and 
sidings  are  found  to  be  necessary  for  the  traffic  of  the 
railway.  I  can  well  understand  why  a  distinction 
should  be  made  between  watching  and  lighting  and 
improvement  rates  and  the  poor-rate ;  and  that  as  to 
the  poor-rate  the  rating  should  be  upon  the  full 
productive  value,  whereas  in  regard  to  improvement 
and  sanitary  rates,  which  are  for  works  necessary 
for  the  heaJth  and  comfort  of  the  inhabitants,  n 
limitation  should  be  upon  the  rating  in  the  case  of 
railway  companies.  With  reference  to  such  objects 
as  those,  there  seems  to  be  no  difference  between 
the  sidings  and  turn-tables  and  the  main  line.  I 
agree  with  the  Swansea  case,  confirmed  as  it  is  by 
the  subsequent  case.  If  there  is  any  excess  of  land 
occupied  for  the  sidings  and  turn-tables,  that  is 
a  matter  for  the  sessions,  not  for  this  court.  Our 
judgment  will  be  for  the  apps. 


Sbbb,  J. — I  am  of  the  same  opinion.  The 
question  is,  whether  the  sidings  and  turn-tables 
come  within  the  meaning  of  the  proviso  as  "  land 
used  only  as  a  railway."  Does  the  proviso  mean 
land  occupied  by  the  rails  only  on  which  goods 
and  passengers  are  carried  from  place  to  place ; 
or  does  it  include  land  used  for  the  purpose 
of  turning  carriages  from  one  line  to  anouier,  by 
sidings  and  turn-tables?  I  think  that  it  includes 
both  descriptions  of  land.  The  Swansea  case  is  an 
authority  for  the  dsdsion  of  this  case.  Mr.  Brown 
pressed  on  us  the  consideration  that  there  might  be 
lines  of  railway  in  connection  with  the  running  lines 
for  passengers,  used  only  for  the  purpose  of  ware- 
housing the  carriages.  If  such  a  case  came  before 
us,  probably  it  might  bo  right  not  to  include  such 
in  Uie  reduced  rating.  That  is  not  the  case  before 
us,  because  it  is  found  in  the  case  that  these  sidings 
and  turn-tables  were  necessary  for  the  working  of 
the  railway  proper. 

Lore,  J. — ^I  am  of  the  same  opinion. 

JvdgmtntfoT  the  ofips. 


CBOWN  OASES  BESEBV£I>. 

Beported  by  Johx  Taoimo!!,  Esq  ,  Bairliter-M-Law. 

Saturday,  Nov.  11, 1865. 

(Before  Pollock,  C.  B^  Willes  and  Shee,  JJ., 
Piaorr,  B.,  and  SMrrii,  J.) 

Bbo.  ti.  Wm.  Fishbe. 

Maliciout  injury  to  property — Damaging  a  machine  with 
intent  to  render  usdess — 24  j-  25  Vict.  c.  97,  s.  IS. 

J%e  working  parts  of  a  steam  threshing  machine  were 
designed^  screwed  too  tight,  which  prevented  it  from 
tcandng;  and  the  plug  of  the  pump  was  designedly 
taken  out,  and  replaced  with  the  wrong  side  up,  so  that 
no  water  could  pass  from  the  pump  to  the  boiler  ;  and 
Aepipe  hading  from  the  plug  to  the  boiler  was  stopped 
up  by  a  piece  of  stick,  and  the  machine  laas  thus 
rendered  temporarily  useless,  and  exposed  to  danger. 
But  when  the  working  parts  of  the  engine  were 
loosened,  the  plug  properly  replaced,  and  the  stick 
taken  from  the  pipe,  the  engine  was  as  goad  tts  before 
these  acts  were  done  : 

Held,  that  these  acts  constituted  damage  to  the  machine 
within  then  i' 25  Viet. e.  97,  *.  15. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Chairman  of  the  Suffolk  Quarter  Sessions. 

At  the  General  Quarter  Sessions  of  the  peace  for 
the  county  of  Suffolk,  held  by  adjournment  at  Bury 
St  Edmunds  on  the  4th  July  1865,  William  Fisher 
was  arraigned  upon  an  indictment  framed  on  the 
16th  section  of  the  statute  24  &  25  Vict-  c  97,  which 
charged  that  he  unlawfully,  maliciously,  and  feloni- 
ously damaged  with  intent  to  destroy  or  render 
useless  a  certain  threshing  machine,  the  property 
of  Edward  Kersey  Green. 

At  the  trial  it  was  shown  that  the  engine  in 
question  had  been  under  the  prisoner's  caie  as 
engine  driver  and  servant  to  the  prosecutor,  and 
that  on  Saturday  the  16th  May  last,  in  consequence 
of  a  difference  between  him  and  the  prosecutor,  the 
prisoner  left  prosecutor's  service.  On  Monday  the 
8th  May  last  the  prisoner  did  not  come  to  work, 
but  in  the  course  of  the  day  he  told  the  prosecutor 
that  he  had  not  a  man  who  could  drive  ^e  engine, 
and  that  he  would  be  glad  to  take  him  back.  When 
prosecutor  and  his  other  men  went  to  work  the 
engine  they  got  up  the  steam  and  tried  to  start  it, 
but  found  they  could  not  get  it  to  move ;  they  then 
unscrewed  the  engine  to  ascertain  the  cause,  when 
they  discovered  that  the  working  parts  of  the  engi"» 
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had  been  so  tightly  screwed  up  that  the  Bteam  power 
of  the  engine  was  not  suffident  to  set  them  in 
motion,  and  it  was  proved  that  this  must  liave  been 
the  result  of  design,  and  not  of  accident.  They 
also  discovered  that  the  plug  of  the  pump  which 
supplies  the  engine  boiler  with  cold  water  had  been 
taken  out,  and  reidaced  with  the  wrong  side  up,  so 
that  no  water  could  pass  from  the  pump  into  the 
boiler,  and  this  also  it  was  deposed  must  hare  been 
done  designedly,  and  could  not  have  been  accidental. 
They  further  found  that  the  pipe  leading  from  the 
plug  of  the  pump  to  the  boiler  had  been  stopped 
up  by  a  piece  of  stick  being  thrust  up  it,  so  that, 
even  supposing  that  water  could  have  passed 
through  the  plu^,  it  could  not  have  got  through  the 
pipe  into  the  boiler. 

The  engine  was  thus  rendered,  temporarily  useless, 
and  it  took  the  prosecutor  and  &is  men  two  hours  to 
get  it  to  work,  aod  it  was,  moreover,  shown  that  if 
the  fire  had  been  kept  up  the  plunger  of  the  pump 
would  have  forced  the  pump  off  the'  boiler,  and  also 
that  the  water  in  ike  boiler  would  have  become 
exhausted,  and  the  boiler  would  have  burst,  and 
serious  consequences  wotdd  have  ensued ;  but  it  was 
admitted  by  the  ]fro«ecntor  that  when  the  working 
parts  of  the  engine  had  been  loosened,  the  plug 
taken  out  and  jMoperly  replaced,  and  the  obstruc- 
tion from  the  iripe  had  been  removed,  the  engine 
was  just  as  good  as  before.  Various  circumstances 
tended  to  show  that  these  acts  bad  been  done  by 
the  prisoner. 

Upon  these  facts  it  was  objected  by  the  counsel 
for  the  prisoner  that  there  had  been  no  offence  com- 
mitted within  the  meaning  of  the  statute,  inasmuch 
M  there  had  been  no  permanent  damage  done  to  the 
engine. 

The  Court  left  the  case  to  the  juty,  and  directed 
them  that  the  preventing  the  machine  from  working 
was  "doing  damage,"  and  the  jury  found  the  pri- 
soner guilty. 

Upon  the  application  of  counsel  for  the  prisoner, 
the  Court  decided  to  reserve  the  question  of  law 
for  the  consideration  of  the  Coiurt  for  Crown  Cases 
Ceserved, 

"  Whether,  upon  the  facts  stated,  the  temporary 
injury  to  the  engine  was  such  a  malicious  damage 
as  to  bring  the  prisoner  under  the  peniUties  of  the 
statute,  and  whether  the  prisoner  was  properly  con- 
victed." r   r~  , 

The  prisoner  was  discharged  upon  recognisances 
of  bail  to  appear  and  receive  judgment  when  called 
upon. 

HiHam  itilU  for  the  prisoner. — The  conviction 
cannot  be  sustained.  The  indictment  is  for  damag- 
ing, with  intent  to  render  useless,  a  certain  threshing 
machine.  To  support  such  an  indictment  some 
actual  injury  or  damage  must  he  shown  to  have 


been  done  to  the  machine.  Here  there  was  n^ 
injury  or  damage  to  the  machine  itself.  Tliere 
was  an  obstruction,  which  could  be  removed,  and 
when  removed  the  machine  was  in  as  good  working 
condition  as  ever.  If  any  damage  had  been  caused 
by  the  obstruction,  the  case  would  have  come  within 
the  section,  but  the  discovery  was  made  before  any 
damage  ensued.  In  all  the  decided  cases  tiiat  bear  on 
the  construction  of  sect.  15  of  the  24  &  25  Vict.  c. '.)', 
there  was  a  removal  of  some  part  of  the  machine 
and  positive  injury  to  it  [Pioott,  B. — ^There  was 
some  damage  here ;  it  required  time  and  labour  to 
put  the  machine  in  proper  working  order  again.] 
That  is  not  the  kind  of  damage  contemplated  by 
this  section.  In  Jteg.  v.  Gray,  2G  L.  J.  203,  M.  C, 
to  support  a  conviction  for  exposing  a  child  on  a 
common,  under  7  Will.  4  &  I  Vict,  c  85,  a.  2,  it 
was  held  that  there  must  be  some  lesion  of  the 
organs  of  the  child.  The  prindple  of  that  decision 
applies  in  the  jn«sent  case.  [Willes,  J. — ^There 
was  lesion  here  in  the  sense  of  a  dislocation  of  the 
parts  of  the  engine.]  The  29th  section  of  the  24  & 
25  Vict.  c.  97,  provules  for  this  very  offence,  viz.» 
obstructing  the  parts  of  a  machine  so  as  to  render 
it  useless.  And  the  prisoner  might  have  bev;n 
indicted  under  that,  but  he  was  not.  Or  the  pri- 
soner might,  upon  the  present  indictment,  have  txx>n 
convicted  of  an  attempt  to  damage,  but  that  view 
was  not  left  to  the  jury. 

Orric^  for  the  prosecution,  was  not  called  upon 
to  argue. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the 
conviction  in  this  case  should  be  supported.  My 
brother  Willes  has  suggested  the  case  of  spikin;;  a. 
gun.  In  such  a  case  there  is  no  actual  damage  duiiv; 
to  the  gun  which  has  been  spiked,  as  the  spike  can  l'.- 
taken  out ;  but  though  the  gun  is  not  daiuagetl,  it  it 
rendered  useless  by  being  spiked.  It  is  diunajSt.tl 
for  the  purpose  of  tendering  it  useless.  It  bm 
been  argued  that  the  word  damage  in  the  atstuie 
does  not  include  such  an  act  as  was  done  to  tlu- 
machine  in  this  case ;  but  it  is  impossible  to  say 
that  a  steam  engine  is  not  damaged  when  somcthin<; 
is  put  in  it  which,  if  the  water  is  allowed  to  go  on 
boiling,  will  cause  it  to  burst.  The  word  "  damage  " 
is  added  to  the  other  words  "cut,"  "break,"  or 
"  destroy,"  in  the  section.  Aod  can  it  be  said  that 
a  machine  is  not  damaged  when  its  parts  are  »> 
misplaced  that  if  the  machine  goes  on  working  it 
will  break  itself  ?  Until  the  parts  of  this  threshinf; 
machine  were  replaced  it  was  perfectly  useless.  Fur 
these  reasons  we  are  of  o^ion  that  the  conrictiun 
ought  to  be  affirmed. 

The  rest  of  the  Court  concurred. 

Cotaictioa  Cfjffirmed. 


END  OF  VOLUME  IIL 
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